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Schools,  4. 
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Scrutiny,  70. 
6Va/  Fisheries,  72. 
Seals,  73. 
Seamen,  83. 

Searches  and  Seizures,  143. 
Search  Warrant,  155. 
Seashore,  155. 

■Sm?  m  Exchange,  156. 

&0/  0/  Justice,  156. 

Seaweed,  157. 

Secondary  Conveyances,  160. 

Secondary  Evidence,  161. 

Secretary  0/  State,  War,  Etc.,  176. 

Secret  Partnership,  177. 

Secret  Societies,  177. 

Secret  Trust,  177. 

Secret  Voting,  177. 

Security  to  Keep  the  Peace,  181. 

Seduction,  183. 

.Stra'  Lien,  252. 

Seeping,  252. 

Selectmen,  255. 

Self-Defense,  256. 
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Separate  Property  of  Married  Wom- 
en, 331. 

Separation  (Husband  and  Wife),  451. 
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Sepulture,  477. 
Services,  48 1 . 
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SAWMILL  — See  note  [. 
SAY.  —  See  note  2. 

SCAFFOLDING.  (See  also  Erect  —  Erection,  vol.  u,  p.  254.)  —  See 
note  3. 

SCALE.    (See  also  the  title  WEIGHTS  AND  MEASURES.)  —  See  note  4. 

SCALING  LAWS.  (See  also  the  titles  Payment,  vol.  22,  p.  544  et  seq.; 
Savings  Banks,  vol.  24,  p.  127?.)  — A  term  used  to  signify  statutes  estab- 
lishing a  process  of  adjusting  the  difference  in  value  between  depreciated 
paper  money  and  specie.  Such  statutes  were  rendered  necessary  by  the  great 
depreciation  of  the  paper  money  immediately  following  the  establishment  of 
American  independence;  and  still  more  recently  to  scale  those  debts  which 
were  made  payable  in  Confederate  money.  These  statutes,  of  course,  are 
obsolete  at  the  present  day.5 

SCALP.  —  See  note  6. 

SCALPED  —  SCALPERS.  —  See  note  7. 

SCANDAL.  —  See  the  title  LlBEL  AND  SLANDER,  vol.  18,  p.  851  ;  and  as  to 
scandal  in  pleadings,  see  the  title  SCANDAL  AND  I  If  PERTINENCE,  19  ENCYC. 
OF  Pl.  and  Pr.  181. 


1.  Sawmill  and  Its  Appurtenances.  —  See  Far- 
rar  v.  Stackpole.  6  Me.  154,  stated  under  Ap- 
purtenance—  Appurtenant,  vol.  2,  p.  528, 
note. 

Circular  Sawmill.  —  In  Newhall  v.  Kinney,  56 
Vt.  591,  it  was  held  that  an  attachment  of  all 
the  debtor's  real  estate  in  a  certain  place  fol- 
lowed by  a  levy  upon  a  sairmill  included  a  cir- 
cular sawynill  which  was  in  and  constituted  a 
part  of  the  sawmill. 

Sawmill  Saw.  —  In  State  v.  Avery,  44  Vt. 
629,  under  an  indictment  for  removing  and 
carrying  away  one  sawmill  saw  which  the  in- 
dictment alleged  to  be  part  of  the  machinery  of 
a  certain  water  sawmill,  the  court  took  judicial 
notice  of  the  fact  that  the  saw  was  a  part  of 
the  machinery  of  the  mill. 

2.  Say  About,  Say  From.  —  See  the  title 
Sales,  vol.  24,  p.  1080,  and  see  About,  vol.  1, 
p.  196;  More  or  Less,  vol.  20,  p.  873. 

Say  Not  Less  Than.  —  A  contract  was  as  fol- 
lows :  "  J.  S.  of  B.  [defendant]  sold  to  L.  & 
Co.  [plaintiffs]  what  he  may  pull  up  to  6  Jany, 
nay  not  less  than  one  hundred  packs  of  comb- 
ing skin  at  7l/2  d.  per  lb.  delivered  in  M.,  al- 
lowing three  mons.  int.  for  cash,  in  clean  and 
dry  condition.  B.,  December  12/48."  It  was 
held  that  the  words  "  say  not  less  than  one 
hundred  packs  "  were  not  mere  words  of  expec- 
tation, showing  what  the  parties  supposed  the 
25  C.  of  L. — 1 


quantity  would  prove  to  be,  but  amounted  to  a 
contract  to  deliver  at  least  that  quantity ;  and 
that  the  breach  was  well  assigned.  Leeming  v. 
Snaith.  16  Q.  B.  275,  71  E.  C.  L.  275. 

3.  Scaffolding.  —  It  has  been  held  that  scaf- 
folding, as  the  term  was  used  in  the  English 
Workman's  Compensation  Act  of  1897,  might 
be  external  or  internal,  and  included  an  external 
staging  arranged  with  planks  and  trestles  and 
without  poles.  Hoddinott  v.  Newton,  (1901)  A. 
C.  49.  Upon  the  meaning  of  the  term  scaf- 
folding as  used  in  this  statute  see  also  Maude 
v.  Brook,  (1900)  1  Q.  B.  575;  M'Donald  v. 
Hobbs,  2  F.  (Ct.  Sess.)  3,  (1900)  Mews  Ann. 
Dig.  204;  Wood  v.  Walsh,  (1899)  1  Q.  B.  1009, 
in  which  last  case  it  was  held  that  ladders  were 
not  scaffolding  within  the  meaning  of  the 
statute. 

4.  Scaled  in  Sense  of  Measured.  —  See  Susque- 
hanna Boom  Co.  v.  Finney,  58  Pa.  St.  205,  and 
see  the  titles  Boom  Companies,  vol.  4,  p.  707 ; 
Logs  and  Lumber,  vol.  19,  p.  522. 

5.  Scaling  Laws.  —  See  Burr.  L.  Diet. 

6.  Scalp  —  Board  of  Trade.  —  See  Board  of 
Trade  v.  O'Dell  Commission  Co.,  115  Fed.  Rep. 
585;  McCormick  v.  Nichols,  19  111.  App.  336. 

7.  Scalped  in  Sense  of  Bought  from  Ticket-broker. 
—  See  Hoffmaa  v.  Northern  Pac.  R.  Co.,  45 
Minn.  53,  and  see  generally  the  title  Tickets 
and  Fares. 
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SCARECRO IV—  SCHISM. 


Definitions. 


SCARECROW.  —  A  scarecrow  is  defined  to  be  any  frightful  thing  set  up  to 
frighten  crows  or  other  fowls  from  cornfields;  hence,  anything  terrifying 
without  danger;  a  vain  terror.1 

SCENERY.  —  See  note  2. 

SCHEDULE.  (See  also  INVENTORY,  vol.  17,  p.  419.)  —  A  schedule  is  a 
piece  of  paper  or  parchment  annexed  to  a  statute,  deed,  constitution,  or  other 
document,  exhibiting  in  detail  matters  mentioned  generally  in  the  principal 
paper.  The  word  is  also  used  as  an  equivalent  to  "  inventory."  In  practice, 
when  an  indictment  is  returned  from  an  inferior  court  in  obedience  to  a  writ 
of  certiorari,  the  statement  of  the  previous  proceedings  sent  with  it  is  termed 
the  "  schedule."  3 

SCHEME.  —  See  note  4. 

SCHISM.  (See  also  the  title  RELIGIOUS  SOCIETIES,  vol.  24,  p.  323.)  — 
See  note  5. 


1.  Scarecrow.  —  Atchison,  etc.,  R.  Co.  v.  Loree, 
4  Neb.  448,  wherein  it  was  held  that  a  petition 
alleging  that  the  plaintiff's  horse  became  fright- 
ened at  a  scarecrow  set  up  by  the  defendant, 
whereby  the  plaintiff  was  thrown  from  his 
buggy  and  injured,  was  insufficient  as  not  stat- 
ing facts  sufficient  to  constitute  a  cause  of 
action. 

2.  Scenery.  —  In  Forbes  v.  Howard,  4  R.  I. 
364,  it  was  held  that  painting  the  walls  of  a 
theatre  was  not  included  under  a  contract  for 
the  furnishing  of  "  scenery  and  fixtures." 

3.  Schedule  —  Indictment. —  In  Bailey  v.  State, 
39  Ind.  445,  it  was  said  :  "  Where  an  inferior 
court,  in  obedience  to  a  writ  of  certiorari  from 
the  King's  Bench,  transmits  the  indictment  to 
the  crown  office,  it  is  accompanied  with  a  formal 
history  of  the  proceedings,  describing  the  court 
before  which  the  indictment  was  found,  the 
jurors  by  whom  it  was  found,  and  the  time  and 
place  where  it  was  found.  This  instrument, 
termed  a  schedule,  is  annexed  to  the  indict- 
ment, and  both  are  sent  to  the  crown  office. 
The  history  of  the  proceedings,  as  copied  or 
extracted  from  the  schedule,  is  called  the 
caption,  and  is  entered  of  record  immediately 
before  the  indictment."  See  also  Rex  v.  Kil- 
derby,  i  Saund.  309,  note  2. 

Schedule  Premium.  —  In  Susquehanna  Mut.  F. 
Ins.  Co.  v.  Leavy,  136  Pa.  St.  517,  it  was  said: 
"  In  whatever  form  the  policy  is  issued,  how- 
ever, it  appears  that  what  is  termed  the  '  sched- 
ule premium  '  forms  the  uniform  basis  of  as- 
sessment. The  schedule  premium  is  the  result 
of  the  rate  applied  to  the  amount  of  the  insur- 
ance. Property  is  rated  for  insurance  according 
to  the  supposed  risk ;  it  may  be  rated  at  one, 
two,  three,  or  more  per  cent,  upon  the  amount, 
according  to  the  risk.  Thus,  in  the  case  in 
hand,  the  property  was  rated  at  three  per  cent., 
which  rate  applied  to  the  twenty-five  hundred 
dollars,  the  amount  of  insurance,  gives  the 
schedule  premium,  seventy-five  dollars.  The 
schedule  premium  multiplied  by  eleven  de- 
termines the  amount  of  the  premium  note, 
which  is  the  basis  upon  which  the  annual  in- 
terest is  to  be  paid  ;  and  multiplied  by  twenty, 
determines  the  practical  basis  of  the  assess- 
ment." See  also  the  title  Mutual  Insurance, 
vol.  21,  p.  250. 

4.  Scheme  —  Dishonesty.  —  On  a  trial  for  lar- 
ceny a  witness  for  the  state  testified  as  follows : 
"  Yes,  sir,  there  was  such  a  scheme.  There 


was  a  scheme  between  the  defendant  and 
other  parties."  It  was  contended  by  the  defend- 
ant's counsel  that  the  word  scheme  as  used 
suggested  dishonesty  and  fraud.  The  court 
said  :  "  The  word  complained  of  was  probably 
intended  to  be  used  in  the  sense  of  plan,  de- 
sign, or  arrangement,  and  not  as  a  suggestion 
of  an  unlawful  enterprise ;  but,  however  that 
may  be,  we  cannot  think  defendant  was  preju- 
diced thereby,  in  view  of  the  fact  that  the 
witness  further  testified,  in  substance,  that 
Leathers  and  Welch  wanted  to  steal  Scharff's 
sheep,  and  made  such  a  proposal  to  the  witness 
and  another  person  whom  they  invited  to  join 
in  the  theft."    State  z<.  Welch,  33  Oregon  33. 

Same  —  Scheme  and  Artifice.  (See  also  Arti- 
fice, vol.  2,  p.  947.)  — In  Horman  v.  U.  S.,  (C. 
C.  A.)  116  Fed.  Rep.  352,  it  was  said:  "The 
terms  '  artifice  '  and  scheme  are  those  descrip 
tive  of  the  thing  to  be  planned  or  devised.  '  Ar- 
tifice '  means  '  subtle  or  deceptive  art  in  con- 
triving ;  trickery  ;  cunning  ;  strategy  ;  finesse  ; 
as,  to  lure  by  artifice.'  Stand.  Diet.  Accord- 
ing to  the  same  authority,  as  well  as  the  com- 
mon understanding  of  the  term,  a  scheme  may 
be  of  broader  meaning,  and  not  necessarily  in- 
volve trickery  or  cunning.  A  scheme  may  in- 
clude a  plan  or  device  for  the  legitimate 
accomplishment  of  an  object." 

Scheme  Legally  Established.  —  An  English 
statute  contained  the  following  prohibition  :  "  It 
shall  not  be  lawful  for  the  trustees  or  persons 
acting  in  the  administration  of  any  charity  to 
make  or  grant,  otherwise  than  with  the  express 
authority  of  Parliament,  under  any  act  already 
passed  or  which  may  hereafter  be  passed,  or  of 
a  court  or  judge  of  competent  jurisdiction,  or 
according  to  a  sclieme  legally  established,  or 
with  the  approval  of  the  board,  any  sale,  mort- 
gage, or  charge  of  the  charity  estate,  or  any 
lease  thereof  in  reversion."  It  was  held  that 
a  deed  founding  a  charity  and  duly  enrolled 
under  9  Geo.  II.,  c.  36,  was  not  a  sclieme 
legally  established.  In  re  Mason's  Orphanage, 
(1896)  1  Ch.  601. 

5.  Schism.  —  "A  schism  is  defined  by  lexi- 
cographers to  mean :  '  In  a  general  sense,  di- 
vision or  separation  ;  but  appropriately,  a  divi- 
sion or  separation  in  a  church  or  denomination 
of  Christians,  occasioned  by  diversity  of  opin- 
ions; breach  of  unity  among  people  of  the  same 
religious  faith.'  "  McKinney  v.  Griggs,  5  Bush 
(Ky.)  407,  96  Am.  Dec.  360. 
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Definitions. 


SCHNAPPS.  —  The  word  "  schnapps  "  has  been  held  to  signify  a  dram  or 
drink  of  some  alcoholic  beverage.1 

SCHOOL.    (See  also  the  title  Schools, /ay/.)  —  See  note  2. 

SCHOOLHOUSE.  —  A  schoolhouse  is  a  house  appropriated  to  the  use  of 
schools  or  for  instruction;  a  house  or  building  in  which  a  school  is  kept.3 

SCHOOLMASTER.  —  See  the  titles  Assault  and  Battery,  vol.  2,  p.  962  ; 
Schools,  post. 

SCHOOL  PURPOSES.  —  See  note  4. 


L  Schnappe.  —  Wolfe  v.  Burke,  56  N.  Y.  121, 
7  Lans.  ( N.  Y.)  151. 

2.  Charity  Schools.  —  See  the  titles  Chari- 
nn  and  Trusts  for  Charitable  Uses,  vol.  s. 
p.  893;  Exemptions  (from  Taxation),  vol.  12, 
p.  266  J  and  see  Southwell  v.  Royal  Holloway 
College,  (1895)  2  Q-  B.  487. 

School  Rates.  —  In  Foster  r.  Hintonburg,  28 
Ont.  221,  it  was  held  that  the  annual  amount 
required  to  pay  for  debentures  under  a  by-law 
passed  for  the  purchasing  of  a  school  site  and 
the  erection  of  a  schoolhouse  thereon  came 
within  the  meaning  of  the  term  '\sch  ool  rates." 

School  Roll.  —  See  Free  v.  McHugh,  24  U. 
C.  C.  F.  26. 

School  Tax.  —  As  to  school  taxes  distinguished 
from  borough  and  township  taxes,  see  Blickens- 
derfer  v.  School  Directors,  20  Pa.  St.  38. 

School  Treasurer.  —  See  the  title  Embezzle- 
ment, vol.  10,  p.  1021. 

3.  Schoolhouse.  —  Luthe  v.  Farmer's  F.  Ins. 
Co.,  55  Wis.  546,  quoting  Webst.  Diet.;  Worcest. 
Diet.  See  also  Bartlett  v.  Jennison,  6  Blackf. 
(Ind.)  296. 

In  Academy  of  Fine  Arts  v.  Philadelphia 
County,  22  Pa.  St.  498,  it  was  said:  "The 
term  schoolhouse.  when  used  without  qualifi- 
cation or  restriction,  is  generally  understood  to 
mean  a  place  in  which  primary  instruction  is 
given  in  arts,  sciences,  and  language  generally." 

The  term  school house  is  usually  applied  to 
subordinate  schools,  and  not  to  colleges,  and  it 
is  immaterial  whether  the  school  is  incorporated 
or  unincorporated,  public  or  private.  Chegary 
v.  Jenkins,  5  N.  Y.  378. 

Exemption  from  Taxation.  —  See  the  title  Ex- 
emptions (from  Taxation),  vol.  12,  p.  332  et 
.<<•■/••  and  see  Church  Charity  Foundation  v. 
People,  6  Den.  (N.  Y.)  154;  Hebrew  Orphan 


Asylum  v.  New  York,  11  Hun  (N.  Y.)  116; 
Colored  Orphan  Assoc.  v.  New  York,  38  Hun 
(N.  Y.)  593. 

Insurance.  —  A  statute  prohibited  town  insur- 
ance companies  from  insuring  school  It  ouacs 
without  a  majority  vote  of  the  members.  It 
was  held  that  the  term  schoolhouse.  as  thus 
used,  meant  a  house  or  building  in  which  a 
school  was  kept,  and  was  not  restricted  to  a  dis- 
trict schoolhouse.  I.uthe  v.  Farmer's  F.  Ins. 
Co..  55  Wis.  546. 

Outhouses. —  See  the  title  Burclary,  vol.  5, 
p.  56,  note,  and  see  generally  Outhouse  — 
Outbuilding,  vol.  21,  p.  1020. 

Plant.  —  In  State  v.  Marshall,  13  Mont.  139, 
it  was  held  that  the  term  schoolhottsc.  as  used 
in  a  statute  empowering  school  trustees  to  re- 
move a  schoolhouse  when  the  trustees  might 
be  directed  by  the  vote  of  the  district  so  to  do, 
did  not  mean  simply  the  house,  but  referred 
rather  to  the  school  plant,  including  the  general 
equipment,  pupils,  teachers,  etc.,  and  therefore 
that  a  board  of  trustees  had  no  authority  to  re- 
move a  school's  properties  and  equipment  from 
the  established  schoolliouse  to  a  house  not  in 
that  part  of  the  district  without  being  directed 
so  to  do  by  the  vote  of  the  district. 

Appendages  for  Schoolhouse.  —  See  Append- 
age, vol.  2,  p.  429. 

4.  School  Purposes. —  In  Allen  v.  Burlington, 
45  Vt.  an,  a  city  meeting  was  called  to  vote 
upon  the  question  of  raising  money  for  school 
purposes.  It  was  held  that  the  meeting  could 
not  legally  vote  a  tax  or  authorize  the  mayor  to 
borrow  money  on  the  credit  of  the  city  for  the 
purpose  of  erecting  a  high-school  building. 

Educational  Purposes  and  School  Purposes  Used 
Interchangeably. —  See  Koelling  v.  People,  196 
1".  353- 
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II.  Teacher,  8. 

1.  Qualification  and  Certificate,  8. 

a.  In  General,  8. 

b.  Necessity  of  Certificate  to  Validity  of  Contract,  g. 

(1)  In  General,  9. 

(2)  Effect  of  Refusal  of  Officers  to  Examine,  10. 

(3)  Effect  of  Subsequent  Issuance  of  Certificate,  10. 

(4)  Effect  of  Expiration  of  Certificate  Prior  to  Expiration  of 

Contract,  1 1 . 

c.  Indorsement  of  Certificates  of  Other  Districts,  11. 

d.  Mandamus  to  Compel  Issuance  of  Certificate,  n. 

e.  Damages  for  Withholding  Certificate,  12. 

f.  Revocation  of  license,  12. 

g.  Damages  for  Wrongful  Revocation,  12. 

2.  Contract,  12. 

a.  In  General,  12. 

b.  Formal  Requisites,  13. 

(1)  /;/  General,  13. 

(2)  Statutes  Requiring  Contracts  in  Writing,  14. 

c.  Liability  of  Successors  in  Office,  14. 

d.  Contract  with  De  Facto  Officers,  15. 

e.  Employment  of  Substitute  by  Teacher,  15. 

3.  Compensation,  15. 

a.  Performance  of  Duties  as  Prerequisite  to  Compensation,  15. 

b.  Necessity  of  Stipulation  as  to  Compensation,  15. 

c.  Circumstances  to  Be  Considered  in  Reduction,  16. 

(1)  Closing  School  on  Account  of  Prevalence  of  Epidemic,  16. 

(2)  Destruction  of  School  Building,  16. 

(3)  Closing  on  Account  of  Diminution  of  Pupils,  16. 

(4)  Holidays,  16. 

d.  Mandamus  to  Compel  Payment  of  Salary,  16. 

e.  Pensions,  16. 

4.  Termination  of  Employment,  16. 

a.  Discharge,  16. 

(1)  Discharge  for  Good  Cause,  16. 

(2)  Discharge  Without  Cause,  17. 

(a)  In  General,  17. 

(b)  Reservation  of  Right  to  Discharge  at  Pleasure,  17. 

(3)  Notice  and  Hearing,  18. 

(4)  By  Whom  Discharge  May  Be  Made,  18 

(a)  In  General,  18. 

(b)  Whether  Power  of  Revoking  License  Is  Exclusive,  19. 

(5)  Remedies  for  Wrongful  Discharge,  19. 

(#)  Action  for  Damages,  19. 

aa.  In  General,  19. 

bb.  Measure  of  Damages,  20. 

ec.  Statutory  Appeal  as  Prerequisite,  20. 
(b)  Mandamus,  20. 
(V)  Injunction,  20. 

(</)  Statutory  Appeal  to  Special  Tribunal,  21. 
(<?)  Personal  Liability  of  Directors,  2 1 . 
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b.  Expiration  of  Term  of  Service,  2 1 . 

c.  Resignation,  2 1 . 

Ill  Pupil,  22. 

1.  A  Emission,  22. 

a.  In  General,  22. 

b.  Residence,  22. 

c.  School  Age,  22. 

d.  Colored  Pupils,  22. 

e.  Compulsory  Education  Acts,  23. 

f.  Vaccination  as  a  Prerequisite,  23. 

g.  Payment  of  Tuition,  24. 

2.  Punishment,  24. 

a.  Corporal  Punishment,  24. 

(  1 )  ///  General,  24. 

(:)  Wanton  or  Malicious  Punishment,  25. 
(3)  Excessive  Punishment,  25. 

b.  Expulsion  and  Suspension,  25. 

(1)  Power  tfi  Expel,  25. 

((/)■  School  Hoard,  25. 
(/')   Teacher,  25. 

(2)  Grounds  for  Expulsion,  26. 

(a)  Violation  of  Pules,  26. 
(/')  ///  Absence  of  Express  Regulations,  26. 
(<  )  Conduct  Authorised  by  Parent,  26. 
(</)  Conduct  of  Parent,  26. 

(3)  Remedies,  26. 

(<f)  Action  for  Damages,  26. 
(^)  Mandamus,  27. 

(<  )  Recovery  of  Advance  Payments  to  Private  School,  27. 

c.  Offenses  Out  of  School,  27. 
IV.  Rules  and  Regulations,  27; 

V.  Text-books  and  Courses  of  Study,  29. 

1 .  Text-boohs,  29. 

</.  Poioer  of  Legislature  to  Establish  Uniform  Series,  29. 

b.  Change  of  Series,  29. 

c.  Delegation  of  Power  of  Adoption  or  Change,  30. 

d.  Free  Text-boohs,  30. 

2.  Courses  of  Study,  30. 

0.  Religious  Exercises,  30. 
VI.  School  Districts,  31. 

1.  Nature  and  Purpose,  31. 

2.  Formation  and  Organization,  32. 

a.  Authority  to  Create,  32. 

(1)  ///  General,  32. 

(2)  Delegation  of  Authority  to  Officials,  32. 

(3)  Submission  of  Question  to  Vote  of  Inhabitants,  32. 
Requisites  as  to  District  Limits,  33. 

r.  Presumption  of  Legality  of  Formation,  33. 
d.  Not  Subject  to  Collateral  Attack,  34. 

Formation  and  Organization  Distinguished,  34. 
/".  Graded  or  High  School  Districts,  34. 

3.  Alteration  of  Boundaries,  34. 

<z   ///  General,  34. 

^.  Creating  School  Districts  in  Tcnvns  and  Cities,  34. 

Delegation  of  Pmver  of  Alteration  to  Officials,  35. 
d.  Con  ent  of  Inhabitants,  36. 

(1)  ///  General,  36. 

(2)  Petition,  36. 

(3)  Submission  to  Voters,  37. 
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e.  Notice,  37. 

f.  Regularity  of  Alteration  Not  Subject  to  Collateral  Attack,  37. 

g.  Effect  on  Property  Rights,  38. 

(1)  In  General,  38. 

(2)  Real  Estate,  38. 

(3)  Funds  or  Assets,  38. 

(4)  Abolition  of  Old  District,  39. 

h.  Apportionment  of  Liabilities,  40. 

4.  Meetings,  40. 

a.  Authority  to  Call,  40. 

(1)  ///  General,  40. 

(2)  Power  to  Call  Meetings  upon  Default  of  Designated  Officers, 

41.. 

(3)  Petition  by  Voters,  41. 

b.  How  Called,  41. 

c.  Time  of  Opening  Meeting,  42. 

d.  Place  of  Meeting,  42. 

e.  Presiding  Officer,  42. 

f.  Voting,  42. 
Qualification  of  Voters,  43. 
Record  of  Meeting,  43. 

5.  Powers  and  Liabilities,  43. 

rt.  In  General,  43. 

^.  Exercise  of  Powers  by  Officers  and  Agents,  44. 

c.  Po7cer  to  Contract,  44. 

d.  Acquiring  and  Holding  Lands,  45. 

e.  Capacity  to  Sue  and  Be  Sued,  45. 

f.  Power  to  Submit  Matters  to  Arbitration,  45. 

g.  Liability  for  Negligence  or  Trespass  by  Officers  or  Agents,  45. 

h.  Liability  to  Execution  of  Private  Property  of  Inhabitant,  45. 

6.  Dissolution  and  Abolition,  46. 

VII.  School  Buildings,  46. 

1.  Erection  or  Acquisition,  46. 

a.  Authority  to  Erect,  46. 

b.  Contract  with  Lo7cest  Responsible  Bidder,  48. 

c.  Ratification  of  Unauthorized  Contract,  48. 

2.  Care  and  Control,  49. 

a.  In  General,  49. 

b.  Allowing  Use  of  School  Building  for  Other  than  School  Purposes, 

49. 

3.  Site,  50. 

a.  Authority  to  Select,  50. 

b.  Taking  Site  by  Right  of  Eminent  Domain,  51. 

c.  Change  of  Site,  51. 

4.  Sale  of  Building,  52. 

VIII.  Officers,  52. 

1.  Superintendents,  52. 

a.  State  Superintendent,  52. 
County  Superintendent,  52. 

(1)  Powers,  52. 

(2)  Election,  Term  of  Office,  and  Removal.  53. 

(3)  Compensation,  53. 
CV/y  Superintendent,  54. 

2.  Commissioners,  54. 

3.  Boards  of  Education,  54. 

4.  Directors,  Trustees,  etc.,  of  School  Districts,  54. 

0.  Election,  54. 
Qualification,  55. 
Eligibility,  56. 
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d.  Term  of  Office,  56. 

e.  Pmvcrs  and  Duties,  56. 

( 1 )  In  General,  56. 

(2)  Necessity  of  Corporate  Action,  56. 

(3)  Care  and  Management  of  Schools,  58. 

(4)  Power  to  Contract,  58. 

(a)  In  General,  58. 

(b)  Contracts  for  Supplies  or  Appendages,  59. 
((  )  Contracts  Required  to  Be  in  Writing,  60. 

(</ )  Necessity  of  Recording  Contract,  60. 
(f)  Contract  Between  Board  and  One  of  Its  Members,  60. 
(/")  Ratification  of  Unauthorized  or  Informal  Contract, 
60. 

(5)  Mandamus  to  Compel  Performance  of  Duty,  61. 

f.  Compensation,  61. 

g.  Personal  liability,  61. 

(1)  On  Contract,  61. 

(2)  In  Tort,  62. 

{a)  To' Private  Individual,  62. 
US)  Misappropriation  of  Funds,  62. 
//.  Removal  or  Vacation  of  Office,  62. 

IX.  School  Funds,  63. 

1.  ///  General,  63. 

2.  Legislative  Control,  63. 

3.  Apportionment,  64. 

4.  Lnvestment,  66.  f  i\\ 

5.  Treasurer,  66.  *    1  ' 

6.  School  Warrants,  67. 


CROSS-REFERENCES. 

.for  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  19,  p.  230. 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see  the 
folhninn*  titles  in  this  work:  EXFMP  TIONS  (FROAI  TAX  A  TION  ),  vol. 
12,  p.  266;  MUNICIPAL  SECURITIES,  vol.  21,  p.  13;  PUBLLC  OFFL- 
CERS,  vol.  23,  p.  314;  STATE  AND  PUBLLC  LANDS;  TAXATION; 
UNIVERSITIES  AND  COLLEGES;  WARRANTS. 

I.  Definitions.  —  The  word  "  school  "  in  its  broad  sense  is  applied  to  any 
institution  of  learning,  whether  of  low  or  high  grade,  or  whether  it  is  public 
or  private  in  its  character.1  Schools  may  differ  from  each  other  in  other 
respects,  but  they  are  all  alike  in  this  respect,  that  they  require  a  master  or 
instructor  who  teaches,  and  pupils  who  receive  instruction  at  his  hands.2 
Indeed,  the  term  "school"  according  to  American  usage  more  generally 
denotes  the  collective  body  of  pupils  in  any  place  of  instruction  and  under  the 
direction  and  discipline  of  one  or  more  instructors.3 

Common  or  Public  Schools. — -The  term  "schools"  in  its  ordinary  acceptation 

1.  School  Defined  in   Broad  Sense.  —  State  school  is  kept.' "    Luthe  v.  Farmers'  Mut.  F. 

Board  of  Pharmacy  v.  White,  84  Ky.  633.  Ins.  Co.,  55  Wis.  543. 

Term  Held  to  Include  Private  School  for  Instruc-        2.  Both  Master  and  Pupils  Required.  —  State  v. 

tion  in  Writing.  —  Farrall   v.    State,   32    Ala.  Gager,  28  Conn.  232,  in  which  it  was  held  that 

559  ;  State  v.  Leighton,  35  Me.  195.  a  meeting  of  persons  assembled  for  the  purpose 

Private  Singing  School.  —  State  v.  Gager,  26  of  singing  together,  for  their  common  improve- 

Conn.  607.    See  also  State  v.  Gager,  28  Conn.  ment  in  the   art  of   singing,  but  without  a 

232.  teacher,  is  not  a  "  school  "  within  the  meaning 

Schoolhouse.  —  "A  schoolhouse,  according  to  of  a  statute  imposing  a  penalty  for  the  dis- 

Webster,  is  a  '  house  appropriated  to  the  use  turbance  of  schools,  etc. 

of  schools,  or  for  instruction;'  and  according         3.  State  v.  Gager,  28  Conn.  232;  Matter  of 

to  Worcester,  1  a  house  or  building  in  which  a  Sanders,  53  Kan.  197. 
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refers  to  common  or  public  schools.1  Common  or  public  schools  are,  as  a 
general  rule,  schools  supported  by  general  taxation,  open  to  all  of  suitable  age 
and  attainments,  free  of  expense,  and  under  the  control  of  agents  appointed 
by  the  voters,2  and  are  distinguishable  from  private  schools  which  are  sup- 
ported and  managed  by  individuals,3  and  from  colleges  and  academies  organ- 
ized and  maintained  under  special  charters  for  promoting  the  higher  branches 
of  learning,  and  not  especially  intended  for  nor  limited  to  the  inhabitants  of  a 
particular  locality.4  But  the  words  "  public  school  "  as  generally  used  are  not 
limited  to  the  schools  of  the  lowest  grade,  but  may  include  grammar  schools 
or  high  schools.5  Nor  can  public  or  common  schools  be  limited  to  schools 
wholly  supported  by  the  public.6 

II.  Teacher  —  1.  Qualification  and  Certificate  —  a.  In  General.  —  A 
teacher  in  a  public  school  in  most  of  the  states  must  obtain  from  the  proper 
official  a  certificate  of  his  qualification  before  entering  upon  his  duties;7  and 


1.  Schools  as  Referring  to  Public  Schools.  — 

Boys,  etc.,  Aid  Soc.  v.  Reis,  71  Cal.  631. 

Hospital  with  Educational  Feature  Not  a  School 
Within  Meaning  of  Tariff  Act.  —  Massachusetts 
General  Hospital  v.  U.  S.,  (C.  C.  A.)  112  Fed. 
Rep.  670. 

2.  Public  School  Defined.  —  Merrick  v.  Am- 
herst, 12  Allen  (Mass.)  508.  See  also  Collins 
v.  Henderson,  11  Bush  (Ky.)  74. 

Public  Schools  Synonymous  with  Common 
Schools. — Jenkins  v.  Andover,  103  Mass.  98; 
Roach  v.  St.  Louis  Public  Schools,  77  Mo.  484; 
People  v.  Board  of  Education,  13  Barb.  (N. 
Y.)  410.  See  also  Richards  v.  Raymond,  92 
111.  612,  24  Am.  Rep.  151  ;  Cushing  v.  New- 
buryport,  10  Met.  (Mass.)  508. 

School  Maintained  by  Orphan  Asylum  Society 
Held  Not  Common  School.  — ■  People  v.  Board 
of  Education,  13  Barb.  (N.  Y.)  400. 

Nor  is  an  orphan  house  open  only  to  poor 
orphan  children,  although  controlled  by  a  city, 
a  "  free  public  school."  In  re  Malone,  21  S. 
Car.  43s  ;  State  v.  Dovey,  19  Nev.  396. 

3.  Public  School  Distinguished  from  Private 
School.  — Jenkins  v.  Andover,  103  Mass.  97. 

4.  Public  School  Distinguished  from  College. — 
Merrick  v.  Amherst,  12  Allen  (Mass.)  509. 

University  or  Other  School  Controlled  by  Trus- 
tees Not  a  Public  School.  —  Elsberry  v.  Seay,  83 
Ala.  614;  Hall's  Free  School  Trustees  v. 
Home,  80  Va.  470. 

Grade  of  School.  —  A  "  common  school  "  is  a 
school  that  begins  with  the  rudimental  ele- 
ments of  an  education,  whatever  else  it  may 
embrace,  as  contradistinguished  from  academies 
and  universities  devoted  exclusively  to  teach- 
ing advanced  pupils  the  higher  branches  of 
study.  Powell  v.  Board  of  Education,  97  111. 
378,  37  Am.  Rep.  123. 

"  Public  Schools  "  Held  from  Context  to  Include 
Colleges  and  Academies.  —  In  Willard  v.  Pike, 
59  Vt.  202,  the  words,  "  or  other  public 
schools,"  were  held  to  include  colleges  and 
academies,  the  words  from  their  connection 
being  used  in  the  sense  in  which  academies  are 
regarded  as  public  institutions. 

5.  Jenkins  v.  Andover,  103  Mass.  97. 

A  High  School  has  been  denned  to  be  a 
school  where  the  higher  branches  of  a  common- 
school  education  are  taught.  Whitlock  v. 
State,  30  Neb.  815.  See  also  Koester  v.  Atchi- 
son County,  44  Kan.  141. 

Graded  School.  —  A  graded  school  is  a  school 


divided  into  departments,  taught  by  different 
teachers,  in  which  the  children  pass  from  the 
lower  part  to  the  higher,  as  they  advance  in 
education.  School  Com'rs  v.  State,  129  Ind. 
31,  citing  Cent.  Diet. 

Normal  School  a  Public  School  in  Enlarged 
Sense.  —  People  v.  Crissey,  45  Hun  (N.  Y.)  19. 

6.  Common  Schools  Not  Necessarily  Free  of  All 
Expense  on  Part  of  Pupil.  —  Le  Couteulx  v.  Buf- 
falo, 33  N.  Y.  333. 

Thus  it  has  been  held  that  a  school  carried 
on  by  the  corporation  of  London,  not  for  the 
purpose  of  profit,  but  for  the  benefit  of  a  large 
portion  of  the  public,  notwithstanding  that  fees 
were  charged,  was  a  public  school  within  the 
meaning  of  an  act  exempting  public  schools 
from  certain  taxes  if  occupied  under  certain 
specified  conditions.  Blake  v.  London,  19  Q.  B. 
D.  79,  affirming  18  Q.  B.  D.  443.  See  also 
Jenkins  v.  Andover,  103  Mass.  99  ;  Le  Couteulx 
v.  Buffalo,  33  N.  Y.  333. 

7.  Statutory  Requirement  of  Certificate  of  Quali- 
fication. —  Casey  v.  Baldridge,  15  111.  65;  Stan- 
hope v.  School  Directors,  42  111.  App.  570.  And 
see  the  statutes  of  the  various  states. 

Authority  of  Unlicensed  Teacher  Not  to  Be 
Questioned  by  Pupils  or  Parents.  —  Kidder  v. 
Chellis,  59  N.  H.  473. 

Form  of  Certificate.  — Under  the  Illinois 
statute,  not  requiring  a  teacher's  certificate  to 
state  upon  its  face  that  an  examination  was 
had  or  what  the  examination  was,  it  has  been 
held  sufficient  if  the  certificate  states  that  the 
person  to  whom  it  is  given  is  qualified  to  teach 
the  branches  enumerated.  Union  School  Dist. 
No.  6  v.  Sterricker,  86  111.  595. 

Under  the  Vermont  statute,  in  which  no  form 
is  prescribed,  it  has  been  held  sufficient  for  the 
superintendent  to  certify  that  the  party  was 
examined  and  approved  by  him  on  a  given  day. 
Wells  v.  School  Dist.  No.  2,  41  Vt.  354. 

Provisional  License.  —  People  v.  Board  of 
Education,  167  N.  Y.  626,  affirming  56  N.  Y. 
App.  Div.  368.  See  also  People  v.  Maxwell, 
(N.  Y.  1900)  57  N.  E.  Rep.  1120,  affirming  50 
N.  Y.  App.  Div.  538. 

Special  Certificate  by  Secretary  until  Board 
Meeting.  —  Lee  v.  School  Dist.  Number  Two, 
71  Mich.  361. 

Certificate  of  Majority  of  Board.  —  The  certifi- 
cate of  a  majority  of  the  superintending  school 
committee  of  the  town  has  been  held  a  valid 
certificate  under  the  provisions  of  the  Rev.  Stat. 
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it  has  been  held  that  this  requirement  is  mandatory  and  cannot  be  waived.1 

Certificate  as  Prima  Facie  Evidence.  — ■  A  certificate  of  qualification  is  held  to  be 
prima  facie  evidence  of  that  fact.2 

b.  Necessity  of  Certificate  to  Validity  of  Contract  —  (i)  In 
General.  —  A  contract  for  the  employment  in  a  public  school  of  a  teacher  who 
does  not  hold  a  certificate  is  generally  void,3  and  hence  for  services  rendered 
under  such  contract  an  unlicensed  teacher  cannot  recover.4     But  under 


of  Maine,  although  that  majority  did  not  act 
together  in  the  examination.  Stevens  v.  Fas- 
sett,  27  Me.  266. 

Renewal  Certificate.  —  In  Illinois  it  has  been 
held  that  there  need  be  no  second  examination 
of  a  teacher,  upon  the  granting  of  a  renewal 
certificate,  the  original  certificate  issued  to  him 
upon  examination  having  expired  by  statutory 
limitation.  Doyle  v.  School  Directors,  36  111. 
App.  653. 

In  Barnhart  v.  Bodenhammer,  31  Mo.  319, 
under  a  statute  providing  that  a  certificate  shall 
not  be  valid  for  more  than  one  year  without  1 
the  approval  of  the  commissioner  indorsed 
thereon,  it  was  held  that,  although  the  ap- 
proval of  the  commissioner  was  not  indorsed 
in  writing  on  the  certificate,  yet  where  he 
signified  his  approval  in  words  and  declared 
the  teacher  competent,  the  spirit  of  the  law  was 
complied  with. 

Subsequent  Alteration  of  Certificate  by  Member 
of  Board  Unauthorized.  —  Hill  v.  Swinney,  72 
Miss.  248. 

Certificate  to   Teach    Kindergarten  Class.  — 

Sinnott  v.  Colombet,  107  Cal.  187. 

Granting  of  Certificate  to  Holder  of  School 
Diploma. — In  Mitchell  v.  Winnek,  117  Cal. 
520,  it  was  held  that  under  the  Political  Code 
of  California  the  county  boards  of  education 
were  required  to  issue  certificates  to  the  grad- 
uates of  the  various  normal  schools  of  that 
state.  To  same  effect  see  Smith  v.  School 
Dist.  No.  2,  69  Mich.  589.  But  in  Kemble  v. 
McPhaill,  128  Cal.  444,  it  was  held  that  the 
question  whether  under  the  statute  the  holder 
of  a  diploma  of  the  state  university  was  en- 
titled to  a  certificate  was  one  within  the  discre- 
tion of  the  county  board. 

Statutory  Exemption  from  Examination  After 
Teaching  for  Specified  Time.  —  Doss  v.  Wiley, 
72  Miss.  179. 

1.  Requirement  Mandatory.  —  Board  of  Edu- 
cation v.  Arnold,  112  111.  11  ;  Kuenster  v.  Board 
of  Education,  134  111.  165  ;  Barr  v.  Deniston, 
19  N.  H.  170;  Baker  v.  School  Dist.  No.  1,  12 
Vt.  192;  Goodrich  v.  School  Dist.  No.  1,  26 
Vt.  115;  Welch  v.  Brown,  30  Vt.  586. 

But  in  Michigan  it  has  been  held  that  where 
the  employment  of  an  unqualified  teacher  is  a 
necessity,  the  school  district  is  authorized  to 
employ  one  who  has  not  the  proper  certificate, 
if  the  school  board  is  satisfied  that  the  teacher 
is  otherwise  qualified,  and  to  pay  such  teacher 
out  of  moneys  belonging  to  the  district.  Hale 
v.  Risley,  69  Mich.  599. 

Injunction  to  Restrain  Employment  of  Teacher 
Without  Certificate.  —  Catlin  v.  Christie,  1 5 
Colo.  App.  291. 

2.  Certificate  as  Prima  Facie  Evidence  of  Quali- 
fication. —  Neville  v.  School  Directors  No.  1, 
36  111.  71  ;  School  Directors  v.  Reddick,  77  III. 
628 ;  Doyle  v.  School  Directors,  36  111.  App. 
653 ;  Barngrover  v.  Maack,  46  Mo.  App.  407 ; 


Com.  v.  Lyndall,  2  Brews.  (Pa.)  425.  See  also 
Hamrick  v.  Board  of  Education,  28  Kan.  385. 

And  in  Vermont  it  has  been  held  that  the 
fact  that  a  certificate  is  granted  without  •  per- 
sonal examination  into  the  qualification  of  the 
teacher  is  no  impeachment  of  the  certificate, 
and  the  act  which  gives  validity  to  the  cer- 
tificate is  the  judgment  of  the  superintendent 
of  the  qualification  of  the  teacher  upon  such 
evidence  as  is  satisfactory  to  him.  Blanchard 
v.  School  Dist.  No.  11,  29  Vt.  433;  George  v. 
School  Dist.  No.  8,  20  Vt.  495. 

3.  Necessity  of  Certificate  to  Validity  of  Con- 
tract. —  School  Directors  v.  Jennings,  10  111. 
App.  643;  Wells  v.  People  71  111.  532;  Putnam 
v.  Irvington,  69  Ind.  80 ;  Butler  v.  Haines,  79 
Ind.  575  ;  Ryan  v.  School  Dist.  No.  13,  27  Minn. 
433  ;  Blandon  v.  Moses,  29  Hun  (N.  Y.)  606. 

Necessity  of  Actual  Delivery  of  Certificate.  — 
Where  the  superintendent  has  made  a  definite 
decision  of  the  question  of  the  teacher's  fitness 
upon  such  evidence  as  is  satisfactory  to  him, 
and  a  certificate  is  made  out  tc  that  effect  but 
is  not  delivered  until  a  later  time,  it  has  been 
held  that  the  certificate  takes  effect  from  its 
date  and  not  from  its  delivery,  the  act  which 
gives  validity  to  the  certificate  being  the  judg- 
ment of  the  superintendent  of  the  qualification 
of  the  teacher  upon  such  evidence  as  is  satis- 
factory to  him,  and  the  certificate  itself  being 
a  record  merely  of  the  judgment.  Blanchard  v. 
School  Dist.  No.  11,  29  Vt.  433. 

Employment  of  Unlicensed  Teacher  an  Indict- 
able Offense.  —  In  Tennessee  it  has  been  held 
an  indictable  offense  under  statute  for  the  com- 
mon-school commissioners  to  employ  a  teacher 
who  has  no  certificate.  Robinson  v.  State,  2 
Coldw.  (Tenn.)  181. 

4.  No  Recovery  on  Contract  of  Unlicensed 
Teacher  —  Illinois.  —  Casey  v.  Baldridge,  15  111. 
65  ;  Botkin  v.  Osborne,  39  111.  101  ;  Stevenson  v. 
School  Directors  Dist.  No.  1,  87  111.  255. 

Indiana.  - —  Harrison  Tp.  v.  Conrad,  26  Ind. 
337  ;  Putnam  v.  Irvington,  69  Ind.  80. 

Iowa.  —  Perkins  v.  Wolf,  17  Iowa  228. 

Maine.  —  Jackson  v.  Hampden,  20  Me.  37; 
Brown  v.  Chesterville,  63  Me.  241. 

Michigan.  —  Lee  v.  School  Dist.  Number 
Two,  71  Mich.  361  ;  Devoe  v.  School  Dist.  No. 
Three,  77  Mich.  610;  Bryan  v.  Fractional 
School  Dist.  No.  1,  in  Mich.  67. 

Minnesota.  —  Jenness  v.  School-Dist.  No.  31, 
12  Minn.  448;  Ryan  v.  School-Dist.  No.  13,  27 
Minn.  433. 

Nebraska.  --  School  Dist.  No.  8  v.  Estes,  13 
Neb.  52. 

New  Hampshire.  —  Barr  v.  Deniston,  19  N. 
H.  170. 

Nczv  York.  —  Blandon  v.  Moses,  29  Hun  (N. 
Y.)  606. 

North  Dakota.  —  Goose  River  Bank  v.  Willow 
Lake  School  Tp.,  1  N.  Dak.  26,  26  Am.  St.  Rep. 
605. 
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statute  in  Vermont,  providing  that  any  contract  for  teaching  school  shall  be 
null  and  void  if  the  teacher  fails  to  obtain  a  certificate  of  qualification  before 
the  commencement  of  the  school,  it  has  been  held  that  the  continuing  of  the 
school  by  the  teacher  with  the  consent  and  approbation  of  the  prudential 
committee,  after  he  had  obtained  a  certificate  of  qualification,  is  equivalent  to 
making  a  new  contract  to  commence  then  upon  the  same  terms  as  the  original 
contract,  and  the  fact  that  he  had  kept  the  school  for  a  time  under  an  express 
contract  which  the  law  avoided  would  not  make  void  this  implied  contract, 
although  the  express  contract  had  to  be  looked  at  to  ascertain  the  terms  of 
the  implied  contract.1 

(2)  Effect  of  Refusal  of  Officers  to  Examine.  —  It  has  been  held  that  the 
fact  that  the  proper  officers  neglected  or  even  wantonly  refused  to  examine 
the  applicant  will  not  authorize  him  to  teach  and  to  recover  his  wages  without 
the  required  certificate,  the  production  of  the  certificate  being  considered  an 
indispensable  prerequisite  to  legal  employment.* 

(3)  Effect  of  Subsequent  Issuance  of  Certificate. — In  some  jurisdictions  it 
is  held  that  the  contract  is  not  rendered  valid  by  the  subsequent  issuance  of  a 
certificate  to  the  teacher.3  Under  the  statutes  of  other  jurisdictions,  how- 
ever, there  will  be  no  forfeiture  of  compensation  though  the  teacher  has  no 
certificate  at  the  date  of  the  contract,  provided  a  certificate  is  procured  before 
he  engages  in  the  discharge  of  his  duties  as  teacher.4 


Tennessee.  —  Robinson  v.  State,  2  Coldw. 
(Tenn.)  181. 

Vermont.  —  Welch  v.  Brown,  30  Vt.  586. 

School  Warrant  —  Issued  to  Unlicensed  Teacher 
Held  Invalid.  —  Goose  River  Bank  v.  Willow 
Lake  School  Tp.,  1  N.  Dak.  26,  26  Am.  St.  Rep. 
605. 

Burden  of  Proof  on  Town  to  Show  Want  of 
Certificate.  —  In  Rolfe  v.  Cooper,  20  Me.  154,  it 
was  held  that  proof  by  the  master  of  a  school 
that  he  was  employed  by  the  regular  authorized 
agent  of  the  school  district,  and  actually  per- 
formed the  services  contracted  for,  prima  facie 
entitled  him  to  the  stipulated  compensation,  and 
that  if  the  town  wished  to  avail  itself  of  the 
want  of  the  requisite  certificate  as  a  defense,  it 
must  prove  such  want. 

Certificate  Not  Subject  to  Attack  in  Action  for 
Wages.  —  Doyle  v.  School  Directors,  36  111. 
App.  653;  see  also  Vanarsdale  v.  Laverty,  69 
Pa.  St.  103.  At  least  on  grounds  other  than 
fraud  or  collusion.  Kimball  v.  School  Dist.  No. 
122,  23  Wash.  520.  Thus  in  Union  School 
Dist.  No.  6  v.  Sterricker,  86  111.  595,  in  a  suit 
for  services,  it  was  held  that  the  certificate 
could  not  be  invalidated  by  proof  that  no  per- 
sonal examination  of  the  teacher  was  had,  on 
the  ground  that  the  certificate  being  in  the  na- 
ture of  a  commission  could  not  be  attacked  col- 
laterally. To  same  effect  see  School  Dist.  No. 
25  v.  Stone,  14  Colo.  App.  211.  See  also  State 
v.  Grosvenor,  19  Neb.  494. 

Restraining  Payment. —  In  Barr  v.  Deniston, 
19  N.  H.  170,  it  was  held  that  a  judgment  re- 
covered against  a  school  district  in  favor  of  a 
teacher  without  a  certificate,  for  compensation, 
by  the  consent  of  the  district,  may  be  restrained 
by  injunction  at  the  suit  of  any  person  inter- 
ested as  a  taxpayer  within  the  district,  suing  in 
behalf  of  himself  and  others.  See  also  Perkins 
v.  Wolf,  17  Iowa  228. 

But  it  has  been  held  that  a  county  superin- 
tendent has  no  power  to  sue  out  an  injunction 
for  this  purpose.    Perkins  v.  Wolf,  17  Iowa  228. 


IO 


Effect  of  Payment.  —  In  School  Dist.  No.  8  v. 
Estes,  13  Neb.  52,  it  was  held  that  where  a 
teacher  received  compensation  for  a  portion  of  a 
term  during  which  he  was  without  a  certificate, 
the  district  board  could  not  recover  the  money 
for  the  district  or  set  it  off  against  wages 
earned  during  a  time  when  the  teacher  had  a 
certificate. 

So  it  has  been  held  that  if  a  town  has  paid  to 
the  person  who  held  the  place  of  agent  of  the 
district  an  amount  of  money  sufficient  to  pay  a 
teacher,  and  for  his  use  it  was  so  received  by 
the  agent,  it  would  become  the  property  of  the 
teacher,  and  he  might  maintain  an  action  against 
the  agent  to  recover  it,  although  he  was  without 
a  certificate  during  the  period  of  his  employ- 
ment.   Dore  v.  Billings,  26  Me.  56. 

1.  Scott  v.  School  Dist.  No.  2,  46  Vt.  452. 

2.  Jackson  v.  Hampden,  20  Me.  37.  Compare 
Wells  v.  School  Dist.  No.  2,  41  Vt.  353.  See 
also  Paul  v.  School  Dist.  No.  2,  28  Vt.  575 ; 
Blanchard  v.  School  Dist.  No.  11,  29  Vt.  433. 

3.  Contract  Held  Not  Validated  by  Subsequent 
Issuance  of  Certificate. —  Putnam  v.  Irvington, 
69  Ind.  80  ;  Butler  v.  Haines,  79  Ind.  575  ;  Jen- 
ness  v.  School  Dist.  No.  31,  12  Minn.  448; 
Hosmer  v.  Sheldon  School  Dist.  No.  2,  4  N. 
Dak.  197,  50  Am.  St.  Rep.  639;  O'Connor  v. 
Francis,  42  N.  Y.  App.  Div.  375.  Compare 
Wells  v.  School  Dist.  No.  2,  41  Vt.  353. 

Certificate  Procured  on  Evening  of  Day  of  Com- 
mencement of  School  Held  Sufficient.  —  Paul  v. 
School  Dist.  No.  2,  28  Vt.  575. 

4.  Hotz  v.  School  Dist.  No.  9,  1  Colo.  App. 
40 ;  School  Dist.  No.  2  v.  Dilman,  22  Ohio  St. 
194;  Youmans  v.  Board  of  Education,  7  Ohio 
Cir.  Dec.  269,  13  Ohio  Cir.  Ct.  207. 

In  Illinois,  prior  to  July  1,  1893,  the  statute 
provided  that  no  teacher  should  be  entitled  to 
any  portion  of  the  school  fund,  nor  be  employed 
to  teach,  who  had  not,  at  the  time  of  the  em- 
ployment, a  certificate  of  qualification.  Wells 
v.  People,  71  111.  532;  School  Directors  v.  New- 
man, 47  111.  App.  364.    See  also  School  Dist. 
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(4)  Effect  of  Expiration  of  Certificate  Prior  to  Expiration  of  Contract. — 
In  Vermont  it  has  been  held  that  the  fact  that  the  force  of  a  teacher's  certifi- 
cate expires  by  its  own  limitation  before  the  expiration  of  the  period  for 
which  the  contract  was  made  will  not  defeat  the  teacher's  right  to  recover  for 
services  under  the  contract  subsequent  to  the  expiration  of  the  certificate, 
where  the  period  of  the  contract  was  of  the  ordinary  length,  and  there  was 
nothing  to  impeach  the  good  faith  of  the  parties.1  And  under  statute  in 
Missouri  it  has  been  held  that  a  teacher  is  not  required  to  have  at  the  time  of 
employment  a  certificate  which  reaches  to  the  end  of  the  term  of  such  employ- 
ment, but  it  will  be  sufficient  if  the  certificate  is  renewed  upon  its  expiration. a 

c.  Indorsement  of  Certificates  of  Other  Districts.  —  In  some 
jurisdictions  provision  is  made  by  statute  for  the  indorsement  by  the  superin- 
tendent of  a  county  or  district  of  certificates  issued  by  superintendents  of 
other  counties  or  districts  and  sometimes  of  other  states,3  and  such  indorse- 
ment, during  the  time  for  which  it  was  granted,  is  valid  unless  set  aside  for 
some  of  the  causes  that  would  authorize  the  revocation  of  a  certificate.4 
And  it  has  even  been  held  that  the  possession  of  a  certificate  from  another 
district,  which  may  be  validated  in  the  new  district  by  the  proper  officer,  will 
be  sufficient  authority  to  permit  the  teacher  to  enter  upon  his  employment 
after  a  promise  by  that  officer  to  execute  the  necessary  papers.8 

d.  Mandamus  to  Compel  Issuance  of  Certificate.  —  Where  the 
applicant's  fitness  to  receive  a  certificate  has  been  determined  in  his  favor,  and 
no  discretionary  power  is  vested  in  an  officer  or  board  of  officers  as  to  the 
issuance  of  a  certificate,  mandamus  will  lie  to  compel  such  issuance.0  But 


No.  4  v.  Stilley,  36  111.  App.  133.  But  by  the 
amendment  in  force  on  the  day  mentioned,  it  is 
sufficient  that  the  teacher  shall  have  the  certifi- 
cate "  at  the  time  he  enters  upon  his  duties  as 
such  teacher."  Pollard  v.  School  Dist.  No.  9, 
65  111.  App.  104;  School  Directors  Dist.  No. 
Two  v.  Orr,  88  111.  App.  648. 

Under  statute  in  Massachusetts,  providing 
that  every  teacher  shall,  before  he  opens  school, 
obtain  from  the  committee  a  certificate  in  dupli- 
cate of  his  qualifications,  and  one  of  these  cer- 
tificates shall  be  deposited  with  the  selectmen 
before  any  payment  is  made  to  the  teacher,  it 
has  been  held  that  while  the  committee  might 
prevent  a  teacher  whom  they  had  hired  from 
opening  school  before  he  had  obtained  the  cer- 
tificates, if  they  first  vote  to  give  them  and 
then  allow  him  to  open  school  before  he  has 
them  in  hand,  the  fact  that  he  never  obtains  the 
certificates  in  duplicate  and  that  he  does  not  ob- 
tain one  and  deposit  it  with  the  selectmen  until 
two  days  after  he  opens  school  does  not  pre- 
vent him  from  recovering  compensation  for 
services  rendered  after  he  has  obtained  his  cer- 
tificate and  has  deposited  it  with  the  selectmen  ; 
and  that  the  committee  having  authorized  the 
chairman  to  sign  the  certificate  for  the  com- 
mittee, his  signature  in  accordance  with  their 
action  made  the  certificate  a  proper  one  under 
the  statute.    Libby  v.  Douglas,  175  Mass.  128. 

1.  Holman  v.  School  Dist.  No.  4,  34  Vt.  270. 
But  see  Kimball  v.  School  Dist.  No.  122,  23 
Wash.  520,  in  which  it  was  held  that  no  recov- 
ery could  be  had  in  an  action  for  breach  of  con- 
tract in  refusing  to  allow  the  plaintiff  to  begin 
her  services,  where  it  appeared  that  she  had 
contracted  to  teach  for  an  entire  term  of  nine 
months,  but  had  a  certificate  for  two  months 
only. 

2.  Provision  for  Renewal.  —  School  Dist. 
Number  1  v.  Edmondston,  50  Mo.  App.  65. 


3.  Indorsement  of  Certificates  of  Other  Districts. 

—  State  v.  Grosvenor,  19  Neb.  494;  School 
Dist.  No.  9  v.  Brown,  55  Vt.  61.  See  also 
George  v.  School  Dist.  No.  8,  20  Vt.  495  ; 
Blanchard  v.  School  Dist.  No.  11,  29  Vt.  433. 

Provision  for  Indorsement  of  First  Grade  Certifi- 
cate. —  School  Dist.  No.  1  v.  Ross,  4  Colo.  App. 
493- 

Indorsement  Made  Compulsory  on  Superintend- 
ent.—  Jordan  v.  Davis,  10  Okla.  329.  But  see 
State  v.  Grosvenor,  19  Neb.  494. 

4.  State  v.  Grosvenor,  19  Neb.  494. 
Indorsement  Not  Subject  to  Collateral  Attack  in 

Absence  of  Fraud. —  State  v.  Grosvenor,  19  Neb. 
494. 

6.  School  Dist.  No.  9  v.  Brown,  55  Vt.  61. 
6.  Mandamus  to  Compel  Issuance  of  Certificate. 

—  Keller  v.  Hewitt,  109  Cal.  146;  McManus  v. 
School  Controllers,  7  Phila.  (Pa.)  23. 

Compelling  Issuance  by  County  Judge.  —  Cruse 
v.  McQueen,  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  711. 

Mandamus  to  Compel  Examination  by  Superin- 
tendent. —  Stroup  v.  Beer,  25  Pa.  Co.  Ct.  1. 
Mandamus  to  Compel  Recognition  of  Teacher.  — 

After  a  teacher's  right  to  teach  has  been  deter- 
mined by  the  state  superintendent  on  appeal 
without  any  further  appeal,  it  is  the  plain  duty 
of  the  board  of  trustees  to  observe  the  decision 
of  that  officer,  and  mandamus  will  lie  to  compel 
the  board  to  recognize  such  teacher.  Pearsall 
v.  Woolls,  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep. 
959- 

Mandamus  to  Compel  Employment  of  Licensed 
Teacher.  —  In  Mississippi  it  has  been  held  that 
a  duly  licensed  teacher,  selected  by  the  public 
school  trustees,  may  maintain  mandamus  to 
compel  the  county  superintendent  to  enter  into 
a  contract  with  him,  for  the  superintendent  can- 
not refuse  to  employ  a  teacher  for  the  same 
causes  for  which  he  is  allowed  by  statute  to  sus- 
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this  remedy  cannot  be  resorted  to,  to  compel  the  issuance  of  a  certificate 
which  has  been  refused  by  the  board,  in  the  exercise  of  a  discretionary  power 
vested  in  them,  on  the  ground  of  the  applicant's  unfitness.1 

e.  Damages  for  Withholding  Certificate.  —  It  has  been  held  that 
while  the  discretion  conferred  upon  a  superintendent  on  the  subject  of  licens- 
ing teachers  is  so  analogous  to  a  judicial  discretion  that  he  is  protected  from 
any  claim  for  damages  on  account  of  any  mere  mistake  in  his  decision  or  error 
in  judgment  in  withholding  a  license  from  an  applicant,  yet  he  will  be  liable 
for  maliciously  withholding  the  license.2 

/.  Revocation  of  License.  —  Authority  to  revoke  a  teacher's  license  or 
certificate  is  conferred  by  the  statutes  of  various  states  on  the  county  superin- 
tendent or  other  officer  or  board,  the  causes  of  revocation  being  enumerated 
in  some  of  the  statutes.3 

Notification  of  Teacher  Required.  —  But  many  of  the  statutes  require  a  previous 
notice  of  the  charges  against  him  to  be  given  to  the  teacher,4  and  in  the 
absence  of  such  notice,  it  is  held,  the  teacher  has  the  right  to  continue  to  teach 
school  and  to  have  his  salary  paid.5 

g.  Damages  for  Wrongful  Revocation.  —  When,  after  a  fair  investi- 
gation, the  proper  officer  honestly  concludes  that  a  teacher  has  been  guilty  of 
such  conduct  as  under  the  statute  justifies  a  revocation  of  his  license,  he  is  not 
liable  for  damages,  whether  the  decision  be  correct  or  not,  and  to  render  him 
liable  it  must  be  shown  not  only  that  he  acted  erroneously,  but  also  mali- 
ciously.6 But  the  officer  must  act  within  his  jurisdiction  and  must  do  what  the 
law  directs  before  exercising  his  discretion,  and  hence,  where  the  statute 
requires  that  the  teacher  shall  be  cited  or  summoned  for  examination  upon 
the  charges  preferred  against  him  before  the  revocation  of  his  license,  revo- 
cation without  such  notice  will  render  the  officer  liable  for  damages.7 

2.  Contract  —  a.  In  General.  —  In  general,  the  school  directors  or  trustees 
or  other  similar  officers  are  authorized  to  employ  teachers  in  the  manner 
prescribed  by  law.8  A  school  district  will  be  liable  where  the  officers  of  the 
district  violate  an  executory  contract  with  a  teacher,  such  as  they,  representing 


pend  or  remove  a  teacher  from  office.  Brown 
i'.  Owen,  75  Miss.  319. 

1.  Bailey  v.  Ewart,  52  Iowa  ill. 

2.  Liability  for  Wilful  Withholding  of  License. 

—  Elmore  v.  Overton,  104  Ind.  548,  54  Am. 
Rep.  343. 

3.  Revocation  of  Teacher's  License.  —  Wilson 
v.  Hite,  (Ky.  1900)  54  S.  W.  Rep.  726;  People 
v.  Board  of  Education,  17  Barb.  (N.  Y.)  299; 
Scheibner  v.  Baer,  174  Pa.  St.  482.  See  also 
Daviess  County  v.  Taylor,  105  Ky.  387. 

Concurrence  of  Local  Trustees  Held  Necessary. 

—  The  county  superintendent,  in  canceling  the 
teacher's  certificate  without  the  concurrence  of 
the  local  trustees,  does  not,  it  has  been  held, 
deprive  him  of  compensation  if  he  still  teaches 
until  the  end  of  the  term.  Jamison  v.  Senter, 
56  Miss.  194. 

4.  Previous  Notice  to  Teacher  Required  by  Stat- 
ute.—  Wilson  v.  Hite,  (Ky.  1900)  54  S.  W. 
Rep.  726;  Scheibner  v.  Baer,  174  Pa.  St.  482, 
affirming  judgment  4  Pa.  Dist.  633. 

Prior  Statutory  Notice  to  Teacher  and  Trustees 
Required.  —  Finch  v.  Cleveland,  10  Barb.  (N. 
Y.)  290. 

5.  Wilson  v.  Hite,  (Ky.  1900)  54  S.  W.  Rep. 
726. 

6.  Necessity  of  Malice  to  Fix  Liability  for  Rev- 
ocation.—  Lee  v.  Huff,  61  Ark.  494. 

Hatred  or  Ill-will  Unnecessary.  —  To  estab- 
lish malice  it  is  not  necessary  to  prove  personal 


hatred  or  ill-will  towards  a  teacher  on  the  part 
of  the  officer,  but  malice  may  be  inferred  if  the 
officer's  authority  is  exercised  rashly,  wickedly, 
or  wantonly.  Lee  v.  Huff,  61  Ark.  494;  Love 
v.  Moore,  45  111.  12. 

7.  Liability  for  Revocation  of  License  Without 
Notice.  — Lee  v.  Huff,  61  Ark.  494. 

8.  Authority  to  Contract  with  Teachers  — 
Indiana.  —  Crawfordsville  v.  Hays,  42  Ind. 
200. 

Iowa.  —  Galentine  v.  District  Tp.,  (Iowa 
1900)  82  N.  W.  Rep.  993 ;  Potter  v.  District 
Tp.,  40  Iowa  369;  Benson  v.  District  Tp.,  100 
Iowa  328 ;  Althearn  v.  Independent  Dist.,  33 
Iowa  105;  Thompson  v.  Linn,  35  Iowa  361; 
Gambrell  v.  District  Tp.,  54  Iowa  417;  Conner 
v.  District  Tp.,  35  Iowa  375;  Cook  v.  Inde- 
pendent School  Dist.,  40  Iova  444 ;  Independ- 
ent Dist.  v.  Rhodes,  88  Iowa  570. 

Kansas.  —  School  Dist.  v.  Colvin,  10  Kan. 
283. 

Nebraska.  —  Jones  v.  Nebraska  City,  1  Neb. 
176;  Bays  v.  State,  6  Neb.  167;  Vallery  v. 
State,  42  Neb.  127. 

North  Carolina.  —  See  Skinner  v.  Bateman, 
96  N.  Car.  5. 

Ohio.  —  Sub-school  Dist.  No.  7  v.  Burton,  26 
Ohio  St.  421. 

Pennsylvania.  —  School  Dist.  v.  Padden,  89 
Pa.  St.  395.  See  also  Kingsley  v.  School  Di- 
rectors, 2  Pa.  St.  28. 
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the  school  district  in  its  corporate  capacity,  are  authorized  to  make.  And  the 
mere  fact  that  the  district  has  received  no  benefit  under  the  contract  will  be 
immaterial.1 

b.  Formal  Requisites  —  (i)  In  General.  —  Statutory  regulations  as  to 
the  manner  of  the  formation  of  the  contract  must  be  complied  with.3 


Tennessee.  —  Parker  v.  School  Dist.  No.  38, 
S  Lea  (Tenn.)  525 ;  Mitchell  v.  Williams, 
(Tenn.  Ch.  1897)  46  S.  W.  Rep.  325. 

Texas.  —  Singleton  v.  Austin,  (Tex.  Civ. 
App.  1901)  65  S.  W.  Rep.  686. 

Power  Vested  in  Prudential  Committee.  — 
School  Dist.  No.  7  v.  Currier,  45  N.  H.  573; 
Mason  v.  School  Dist.  No.  14,  20  Vt.  487 ; 
School  Dist.  No.  13  v.  Harvey,  56  Vt.  556.  See 
also  Cobb  v.  School  Dist.  No.  1,  63  Vt.  647. 

Texas  Statute  Requiring  Approval  of  County 
Judge  in  Certain  Cases.  —  Caviel  v.  Coleman,  72 
Tex.  550. 

Under  Statute  in  Ohio  authority  to  elect 
teachers  is  vested  in  the  directors  of  subdis- 
tricts  subject  to  confirmation  by  a  majority  of 
the  township  board  of  education.  Youmans  v. 
Board  of  Education,  7  Ohio  Cir.  Dec.  269,  13 
Ohio  Cir.  Ct.  207  ;  Board  of  Education  v.  Mc- 
Fadden,  8  Ohio  Dec.  57,  6  Ohio  N.  P.  227 ; 
State  v.  Board  of  Education,  10  Ohio  Cir.  Dec. 
678,  19  Ohio  Cir.  Ct.  574;  Rush  v.  Board  of 
Education,  11  Ohio  Cir.  Dec.  181,  20  Ohio  Cir. 
Ct.  361. 

Authority  Vested  in  School  Agent.  —  Moor  v. 
Newfield,  4  Me.  44. 
Authority  Conferred  on  Mayor  and  City  Council. 

—  Patterson  v.  Butler,  83  Ga.  606. 

Authority  Vested  Primarily  in  District.  —  Gil- 
man  v.  Bassett,  33  Conn.  298.  See  also  Wilson 
v.  Waltersville  School  Dist.,  44  Conn.  157. 

Necessity  of  Approval  by  President  of  Board  of 
Contracts  Made  by  Subdirectors.  —  Thompson  v. 
Linn,  35  Iowa  361  ;  Gambrell  v.  District  Tp., 
54  Iowa  417;  Place  v.  District  Tp.,  56  Iowa 
573  ;  Benson  v.  District  Tp.,  100  Iowa  328. 

Objection  on  Part  of  Patrons.  ■ —  Under  a  stat- 
ute providing  that  the  trustees  shall  not  employ 
any  teacher  whom  a  majority  of  those  entitled 
to  vote  at  school  meetings  have  decided  at  a 
regular  school  meeting  they  do  not  wish  em- 
ployed, it  has  been  held  that  a  contract  to  teach, 
entered  into  in  good  faith  before  any  objection 
on  the  part  of  the  patrons  of  the  school  is 
made  known,  is  not  invalid.  Rumble  v.  Barker, 
27  Ind.  App.  69. 

In  State  v.  Smith,  49  Neb.  755,  it  was  held 
that  the  employment  of  teachers  for  the  public 
schools  is  one  of  the  duties  cast  by  law  upon 
the  district  boards,  and  the  discretion  and  de- 
cision of  the  officers  composing  such  a  board, 
as  to  whom  they  will  employ  as  a  teacher,  can- 
not be  controlled  by  writs  of  mandamus,  issued 
at  the  instance  of  taxpayers  and  voters  of  the 
district. 

Power  of  Appointment  Not  to  Be  Interfered  with 
by  the  Courts  Except  in  Case  of  Abuse  of  Discretion. 

— ■  Youmans  v.  Board  of  Education,  7  Ohio 
Cir.  Dec.  269,  13  Ohio  Cir.  Ct.  207. 

Right  to  Employ  Member  of  Religious  Order.  — 
No  ineligibility  to  act  as  teacher  of  a  public 
school  can  arise  because  of  religious  belief,  and 
hence,  in  the  absence  of  proof  of  religious 
sectarian  instruction  or  exercises,  an  injunction 
will  not  lie  to  restrain  school  directors  from 


employing  as  teachers  sisters  or  nuns  of  a  so- 
ciety of  the  Roman  Catholic  Church,  the  dis- 
cretion of  the  board  in  this  respect,  when  it  does 
not  transgress  the  law,  not  being  reviewable 
by  the  courts.  Hysong  v.  Gallitzen  Borough 
School  Dist.,  164  Pa.  St.  629,  44  Am.  St.  Rep. 
632. 

Prudential   Committee  as   Teacher.  —  It  has 

been  held  under  a  statute  providing  that  a  pru- 
dential committee  of  a  school  district  "  shall 
appoint  and  agree  with  a  teacher  to  instruct  the 
school,  and  remove  him  when  necessary,"  that  a 
person  acting  as  a  prudential  committee  of  a 
school  district  cannot  himself  instruct  the  school 
and  recover  on  a  quantum  meruit,  but  that  if  the 
district  subsequently  assents  to  the  employ- 
ment it  \yill  be  liable  for  the  teacher's  services. 
Scott  v.  School  Dist.  No.  9,  67  Vt.  150. 

1.  Jackson  School  Tp.  v.  Shera,  8  Ind.  App. 
330;  Johnson  v.  Common  School  Dist.  No.  13, 
(Ky.  1897)  38  S.  W.  Rep.  861  ;  Mingo  v. 
Colored  Common-School  Dist.  No.  a,  (Ky. 
1902)  68  S.  W.  Rep.  483. 

Filing  Claim  for  Breach  of  Contract  Before 
Auditing  Board  Held  Unnecessary.  —  Oil  School 
Tp.  v.  Marting,  27  Ind.  App.  525. 

2.  Formal  Requisites  under  Statutes.  —  Gam- 
brell v.  District  Tp.,  54  Iowa  417;  Place  v. 
District  Tp.,  56  Iowa  573 ;  Dyberry  School 
Dist.  v.  Mercer,  115  Pa.  St.  559.  See  also 
Everett  v.  Fractional  School  Dist.  No.  2,  30 
Mich.  249. 

Failure  of  Director  to  Sign  Contract.  —  In  Far- 
rell  v.  School-Dist.  No.  2,  98  Mich.  43,  it  was 
held  that  it  is  not  in  the  power  of  a  school 
director  to  defeat  the  action  of  the  board  of 
trustees  by  refusing  to  sign  a  contract  to  teach, 
authorized  by  it. 

Signing  by  Majority  of  Trustees  Held  Sufficient. 
—  McGuiness  v.  School  Dist.  No.  10,  39  Minn. 
499 ;  Crane  v.  School  Dist.  No.  Six,  61  Mich. 
304;   School  Dist.  No.  25  v.  Stone,  14  Colo. 

App.  211. 

Contract  Not  Avoided  by  Failure  to  File.  — 

McShane  v.  School  Dist.  Number  5,  70  Mo. 
App.  624. 

Contract  Not  Invalidated  by  Failure  to  Execute 
in  Duplicate.  —  McShane  v.  School  Dist.  Num- 
ber 5,  70  Mo.  App.  624. 

Simultaneous  Signing  Held  Unnecessary.  —  Mil- 
ford  v.  Zeigler,  1  Ind.  App.  138;  Holloway  v. 
School  Dist.  No.  Nine,  62  Mich.  153;  Dolan  v. 
Joint  School  Dist.  No.  13,  80  Wis.  155. 

Enjoining  Performance  of  Contract  Not  Signed 
by  President  of  Board.  —  In  School  Dist.  Num- 
ber 1  v.  Edmonston,  50  Mo.  App.  65,  it  was 
held  that  a  court  of  equity  could  not  enjoin  a 
teacher  from  performing  a  contract,  on  the 
ground  that  it  was  not  a  legal  contract,  where 
the  illegality  arose  from  the  failure  of  the 
president  of  the  board  to  sign  the  contract  in 
the  performance  of  a  duty  imposed  upon  him. 

Recital  of  Time  School  Is  to  Be  Taught.  —  In 
Burkhead   v.    Independent    School    Dist.,  107 
Iowa  29,  it  was  held  that  a  contract  is  not  in- 
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(2)  Statutes  Requiring  Contracts  in  Writing.  —  In  some  jurisdictions  it  is 
essential  to  the  validity  of  a  contract  between  a  teacher  and  the  trustees  or 
directors  of  a  school  district  that  it  should  be  in  writing.1  And  it  has  been 
held  that  this  statutory  requirement  cannot  be  waived,  and  no  recovery  can 
be  had  on  an  oral  contract  made  by  a  school  teacher  with  the  trustees  for 
services  performed  thereunder,  either  in  an  action  upon  the  contract  2  or  on  a 
quantum  meruit?  But  in  the  absence  of  statutory  provision  it  is  not  essential 
to  the  validity  of  the  contract  that  it  should  be  in  writing.4 

c.  Liability  of  Successors  in  Office.  —  School  districts  are  quasi- 
corporations,  and  trustees  are  officers  of  them,  and  when  they  act  officially 
and  within  their  jurisdiction  they  bind  the  corporation  which  they  represent, 
and  their  legal  contracts  for  the  employment  of  teachers  may  be  enforced 
against  their  successors  in  office.5  Where  there  is  no  statute  limiting, 
expressly  or  by  implication,  the  time  wherein  a  contract  may  be  made,6  the 
prevailing  decisions  concede  the  power  to  the  board  of  directors  or  other 
proper  officers  to  enter  into  agreements  for  a  period  commencing  or  extending 
beyond  their  term  of  office,  or  at  least  the  term  of  office  of  a  part  of  the 
members  of  the  board,7  provided  the  contract  is  made  in   good  faith  and 


valid  because  it  did  not  state  the  time 
the  school  was  to  be  taught,  as  required  by  the 
code,  where  the  rules  and  regulations  of  the 
district  fixed  the  time  the  schools  were  to  be 
open  and  were  made  a  part  of  the  contract. 

1.  Statutes  Requiring  Contracts  to  Be  in  Writ- 
ing.—  Lewis  v.  Hayden,  (Ky.  1897)  38  S.  W. 
Rep.  1054;  Mingo  v.  Colored  Common-School 
Dist.  No.  A,  (Ky.  1902)  68  S.  W.  Rep.  483; 
McGuiness  v.  School  Dist.  No.  10,  39  Minn. 
499 ;  Leland  v.  School  Dist.  No.  28,  77  Minn. 
469;  Langston  v.  School  Dist.  No.  3,  121  Mich. 
654;  Hutchins  v.  School  Dist.  No.  1,  128 
Mich.  177;  Wetmore  v.  Board  of  Education,  86 
Mo.  App.  362 ;  Casto  v.  Board  of  Education, 
38  W.  Va.  707;  Wintz  v.  Board  of  Education, 
28  W.  Va.  227. 

No  Additional  Writing  Required  upon  Exercise 
of  Option  to  Continue  Services  Beyond  Stipulated 
Time.  —  Where  the  plaintiff  entered  into  a 
written  contract  of  employment  as  teacher  with 
a  school  district  for  the  term  of  three  months, 
commencing  at  a  stated  time,  with  option  to 
her  to  teach  the  school  year  if  satisfaction  was 
given,  and  she  taught  under  the  contract  the 
three  months,  exercised  the  option  given  her, 
and  remained  in  the  employ  without  objection 
another  three  months,  when  she  was  discharged 
without  good  or  sufficient  cause,  before  the 
close  of  the  school  year,  it  was  held  that  the 
services  rendered  after  the  first  three  months 
were  performed  under  said  contract,  and  a  new 
written  contract  was  not  necessary  to  bind  the 
district  for  the  entire  school  year.  Wallace  v. 
School  Dist.  No.  27,  50  Neb.  171. 

Regulation  Requiring  Application  to  Be  in 
Writing. — A  regulation  made  by  a  school 
board  requiring  applications  by  teachers  to  be 
made  in  writing  may  be  waived  by  the  board 
by  its  unanimous  election  of  the  applicant  as 
teacher.  Weatherly  v.  Chattanooga,  (Tenn. 
Ch.  1898)  48  S.  W.  Rep.  136. 

2.  Hutchins  v.  School  Dist.  No.  t,  128  Mich. 
177.  But  see  Cook  v.  Independent  School  Dist., 
40  Iowa  444,  following  Althearn  v.  Independent 
Dist.,  33  Iowa  105  ;  Williams  v.  Board  of  Edu- 
cation, 45  W.  Va.  1 99. 

3.  Leland  v.  School  Dist.  No.  28,  77  Minn. 
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469.  But  see  Jones  v.  School  Dist.  No.  47,  8 
Kan.  362. 

4.  Roberts  v.  Clay  City,  102  Ky.  88;  Jackson 
School  Tp.  v.  Shera,  8  Ind.  App.  330. 

5.  Contracts  Binding  on  Succeeding  Boards.  — 
Silver  v.  Cummings,  7  Wend.  (N.  Y.)  182; 
Wait  v .  Ray,  67  N.  Y.  36. 

6.  Under  Statute  in  some  jurisdictions  school 
directors  have  no  power  to  make  contracts  for 
the  employment  of  teachers  for  terms  to  com- 
mence beyond  the  termination  of  the  current 
school  year.  Stevenson  v.  School  Directors,  8- 
111.  255  ;  Davis  v.  School  Directors,  92  111.  293  ; 
School  Directors  v.  Hart,  4  111.  App.  224  ;  Jones 
v.  School  Dist.  No.  144,  7  Kan.  App.  372 ; 
Loomis  v.  Coleman.  51  Mo.  21  ;  Fitch  v.  Smith, 
57  N.  J.  L.  526.  But  in  Jones  v.  School  Dist. 
No.  144,  7  Kan.  App.  372,  it  was  held  that  such 
contract  might  be  ratified  by  the  new  board. 

And  the  same  has  been  held  of  a  contract 
under  which  the  teaching  is  to  be  commenced 
so  near  the  end  of  the  term  of  the  old  board 
as  to  be  an  evident  attempt  on  their  part  to  di- 
vest their  successors  of  the  power  to  select  a 
teacher.  Cross  v.  School  Directors,  24  111.  App. 
191. 

Power  of  Contracting  for  Period  Extending  Be- 
yond Expiration  of  Official  Term  Denied.  — Taylor 

V.  School  Committee,  5  Jones  L.  (50  N.  Car.) 
98.  See  also  Smith  v.  School  Dist.  No.  57,  1 
Penn.  (Del.)  401. 

Contract  Extending  Over  Successors'  Term  for 
Reasonable  Time  Held  Valid.  —  Chittenden  v. 
School  Dist.  No.  1,  56  Vt.  551.  See  also  Steven- 
son v.  School  Directors  Dist.  No.  1,  87  111.  255. 

Contract  by  Directors  After  Expiration  of  Official 
Term  Ultra  Vires  and  Void.  —  Loomis  v.  Cole- 
man, 51  Mo.  21. 

Statute  Expressly  Limiting  Period  to  One  Year. 
—  Golden  v.  Public  School  Directors,  34  La. 
Ann.  354. 

7.  Contract  for  Period  Commencing  After  Re- 
organization of  Board  Held  Valid.  —  Reubelt  v. 

School  Town,  106  Ind.  480;  Sparta  School  Tp. 
v.  Mendell,  138  Ind.  188:  Tappan  v.  School 
Dist.  No.  1,  44  Mich.  500;  Cleveland  v.  Amy, 
88  Mich.  374;  Farrell  v.  School-Dist.  No.  2, 
98  Mich.  43 ;  Taylor  v.  School  Dist.  No.  7,  16 
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without  fraudulent  collusion.1  And  where  the  intention  of  the  old  board  is 
to  forestall  their  successors,  if  the  teacher  is  innocent  of  such  illegal  intent 
the  contract  has  been  held  not  to  be  avoided.2 

d.  Contract  with  De  Facto  Officers.  —  A  teacher's  contract  with 
de  facto  school  officers  is  valid.3 

e.  Employment  of  Substitute  by  Teacher.  —  Where  a  teacher  is 
selected  and  employed,  the  contract  is  for  the  personal  services  of  the  teacher 
so  employed,  and  he  cannot  fulfil  the  contract  by  hiring  a  substitute,  how- 
ever competent.4 

3.  Compensation  —  a.   PERFORMANCE   OF   DUTIES   AS    PREREQUISITE  TO 

Compensation. — A  teacher,  to  be  entitled  to  compensation,  must  perform 
the  duties  called  for  in  his  contract  5  or  by  the  provisions  of  the  statute.® 

b.  Necessity  of  Stipulation  as  to  Compensation.  —  A  contract 
between  a  school  board  and  a  teacher,  in  order  to  support  an  action  for 
damages  for  its  breach,  must  be  definite  and  certain  as  to  the  amount  of 
compensation  to  be  paid.7  But  though  the  compensation  is  neither  fixed  by 
statute  nor  by  contract,  the  teacher  may  recover  on  a  quantum  Meruit  for 
services  actually  rendered.8 


Wash.  365  ;  Splaine  v.  School  Dist.  No.  122,  20 
Wash.  74.  See  also  Gates  v.  School  Dist.,  53 
Ark.  468. 

A  Contract  for  a  Period  Extending  Beyond  the 
Term  of  Office  of  the  board  of  trustees  or  direct- 
ors has  been  held  valid  and  binding.  Caldwell 
v.  School  Dist.,  55  Fed.  Rep.  372;  Wilson  v. 
East  Bridgeport  School  Dist.,  36  Conn.  280; 
Wait  v.  Ray,  67  N.  Y.  36 ;  Gillis  v.  Space,  63 
Barb.  (N.  Y.)  I77. 

In  Webster  v.  School  Dist.  No.  4,  16  Wis. 
316,  it  was  held  that  such  contract  was  not 
void,  but  was  subject  to  the  power  of  the  dis- 
trict at  its  next  annual  meeting  or  of  the  suc- 
ceeding board  to  terminate  it. 

1.  Wait  v.  Ray,  67  N.  Y.  36. 

2.  Milford  v.  Zeigler,  1  Ind.  App.  138. 

3.  Contract  with  De  Facto  Officers.  —  Milford 
v.  Zeigler,  1  Ind.  App.  138;  Milford  v.  Powner, 
126  Ind.  528;  Lacy  v.  Swango,  (Ky.  1900)  57 
S.  W.  Rep.  473  ;  Woodbury  v.  Knox,  74  Me. 
462;  Whitman  v.  Owen,  76  Miss.  783;  Barrett 
v.  Sayer,  58  Hun  (N.  Y.)  608,  12  N.  Y.  Supp. 
170;  O'Neil  v.  Battie  (Supm.  Ct.  Gen.  T.)  15 
N.  Y.  Supp.  818;  De  Wolf  v.  Watterson,  35 
Hun  (N.  Y.)  in.  Compare  Genesee  Tp.  Inde- 
pendent School  Dist.  v.  McDonald,  98  Pa.  St. 
444;  White  v.  School-Dist.,  (Pa.  1887)  8  Atl. 
Rep.  443. 

4.  School  Directors  v.  Hudson,  88  111.  563. 

5.  Compensation.  —  Owen  School  Tp.  v.  Hay, 
107  Ind.  351  ;  Allegany  County  School  Com'rs 
v.  Adams,  43  Md.  349. 

Failure  for  Good  Reason  to  Serve  Entire  Term. 
—  In  Mason  v.  School  Dist.  No.  14,  20  Vt. 
487,  it  was  held  that  the  closing  of  school  a 
few  days  before  the  expiration  of  the  time 
agreed  upon  by  the  parties,  on  account  of  sick- 
ness in  the  teacher's  family,  would  not  deprive 
him  of  the  right  to  recover  for  the  time  he 
actually  served  the  district,  it  appearing  that 
the  prudential  committee  was  satisfied  with  the 
reasonableness  of  the  excuse. 

School  District  and  Not  Township  Held  Liable 
for  Teacher's  Compensation.  —  Greensboro  Tp.  v. 
Cook,  58  Ind.  139.  See  also  Harrison  Tp.  v. 
McGregor,  67  Tnd.  380. 

6.  Owen  School  Tp.  v.  Hay,  107  Ind.  351  ; 
County  School  Com'rs  v.  Adams,  43  Md.  349. 
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Keeping  ..Register    and   Making    Reports.  — 

School  Directors  v.  Greenville  First  Nat.  Bank, 
3  111.  App.  349;  Owen  School  Tp.  v.  Hay,  107 
Ind.  351  ;  County  School  Com'rs  v.  Adams,  43 
Md.  349 ;  Jewell  v.  Abington,  2  Allen  (Mass.) 
592;  Jay  v.  School  Dist.  No.  1,  24  Mont.  219; 
School  Dist.  v.  Tuttle,  26  N.  H.  470.  Compare 
Carver  v.  School  Dist.  No.  6,  113  Mich. 
524. 

In  School  Directors  v.  Sprague,  78  111.  App. 
390,  it  was  held  sufficient  if  a  teacher  con- 
cluded the  term  and  offered  and  delivered  the 
schedule  and  register  to  the  clerk  of  the  board, 
but  the  latter  refused  to  receive  them. 

The  keeping  of  a  schedule  will  not  be  required 
where  it  is  shown  that  the  unauthorized  act  of 
the  board  in  discharging  the  teacher  has  ren- 
dered it  impossible.  School  Directors  v.  Red- 
dick,  77  111.  628  ;  Rudy  v.  School  Dist.,  30  Mo. 
App.  113;  Scott  v.  School  Dist.,  46  Vt.  452. 
See  also  Cobb  v.  School  Dist.  No.  1,  63  Vt. 
647. 

Noncompliance  with  Regulation  of  School  Board. 

—  It  has  been  held  that  the  pay  of  the  teacher 
of  a  public  school  cannot  be  withheld  for  non- 
compliance with  a  regulation  made  by  the 
school  board  during  his  employment,  if  he  has 
not  been  properly  notified  of  such  regulation. 
Perkins  v.  School  Dist.  Number  2,  61  Mo.  App. 

512- 

Admission  of  Children  Excluded  by  Law.  — 

Chalmers  v.  Stewart,  11  Ohio  386. 

Right  to  Compensation  Not  Defeated  by  Wrong- 
ful Exclusion  of  Pupil  under  Direction  of  Local 
Directors.  —  State  v.  Blain,  36  Ohio  St.  429. 

7.  Atkins  v.  Van  Buren  School  Tp.,  77  Ind. 
447;  Fairplay  School  Tp.  v.  O'Neal,  127  Ind. 
95  ;  Jackson  School  Tp.  v.  Grimes,  24  Ind.  App. 
33i. 

Statute  Requiring  Contract  to  Fix  Compensa- 
tion. —  Mingo  v.  Colored  Common-School  Dist. 
No.  A,  (Ky.  1902)  68  S.  W.  Rep.  483. 

Evidence  as  to  Compensation  Paid  During  Pre- 
vious Year  Inadmissible.  —  Jackson  School  Tp. 
v.  Grimes,  24  Ind.  App.  331. 

8.  Recovery  on  Quantum  Meruit. —  Miahle  v. 
Fournet,  13  T.a.  Ann.  607;  Offut  v.  Bourgeois, 
16  La.  Ann.  163  ;  Tyler  v.  Tualatin  Academy,  14 
Oregon  485. 
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c.  Circumstances  to  Be  Considered  in  Reduction  —  (i)  Closing 
School  on  Account  of  Prevalence  of  Epidemic.  —  In  the  absence  of  express 
stipulation,1  no  deduction  will  be  made  from  the  full  compensation  stipulated 
to  be  paid  a  teacher,  by  reason  of  the  fact  that  for  a  time  the  school  was 
closed  by  the  action  of  the  school  committee,  or  other  proper  officer,  because 
of  the  prevalence  of  a  contagious  disease  in  the  community,  the  closing  not 
being  due  to  any  cause  which  made  it  impossible  for  the  school  to  be  kept 
open,  especially  if  the  teacher,  at  the  request  of  the  committee,  kept  himself 
in  readiness  to  resume  his  work.2 

(2)  Destruction  of  School  Building.  —  So  in  the  absence  of  any  stipulation 
in  the  contract  to  the  contrary,3  no  deduction  will  be  made  from  a  teacher's 
salary  because  of  the  destruction  of  the  school  building  by  fire  or  other  such 
cause,4  and  this,  it  has  been  held,  though  the  board  is  unable  to  get  another 
house.5 

(3)  Closing  on  Account  of  Diminution  of  Pupils.  —  Where  a  teacher  enters 
into  a  contract  of  employment  with  a  school  board,  but  by  reason  of  the 
diminution  in  the  number  of  pupils  he  is  directed  not  to  begin  school,  but  to 
hold  himself  in  readiness  therefor,  he  is  in  a  legal  sense  in  the  service  of  the 
school  and  entitled  to  a  salary.6 

(4)  Holidays.  —  No  deduction  in  a  teacher's  salary  will  be  allowed  for 
recognized  holidays.7 

d.  Mandamus  to  Compel  Payment  of  Salary.  —  The  question  whether 
mandamus  is  a  proper  remedy  to  compel  payment  of  a  public  school  teacher's 
salary  will  be  found  discussed  elsewhere  in  this  work.8 

e.  PENSIONS.  —  In  some  jurisdictions  provision  has  been  made  by  statute 
for  the  pensioning  of  teachers  under  specified  conditions.9 

4.  Termination  of  Employment  —  a.  Discharge  —  (1)  Discharge  for  Good 
Cause.  —  A  teacher  may,  as  a  general  rule,  be  discharged  by  the  proper 
authorities  for  good  and  sufficient  cause,10  either  under  or  apart  from  any 
express  statutory  provision  to  this  effect.11  Thus,  a  teacher  may  be  dismissed 

1.  Right  to  Make  Deduction  Reserved  in  Con-  33  Am.  Rep.  421  ;  Holloway  v.  School  Dist.  No. 
tract.  — Goodyear  v.  School  Dist.  No.  5,  17  Ore-  Nine,  62  Mich.  153. 

gon  517;  Gilroy  v.  School  Dist.  No.  5,  17  Oregon  8.  See  the  title  Mandamus,  vol.  19,  p.  798. 

522.  And  see  the  following  cases:  Pierce  v.  Beck,  61 

But  the  mere  fact  that  the  contract  is  to  pay  Ga.  413  ;  Cheney  v.  Newton,  67  Ga.  477  ;  Rogers 

the  teacher  for  services  actually  rendered,  or  v.  People,  68  111.  154;  Martin  v.  Elwood,  35 

for  the  time  actually  occupied,  will  not  justify  Minn.  309;  Case  v.  Wresler,  4  Ohio  St.  561; 

a  deduction.    Charlestown  School  Tp.  v.  Hay,  Howard  v.  Bamford,  3  Oregon  566.    See  also 

74  Ind.  127;  McKay  v.  Barnett,  21  Utah  239.  Cotton  v.  Reed,  20  111.  606;  Matter  of  Gleese, 

2.  Closing  School  on  Account  of  Epidemic  No  50  N.  Y.  Super.  Ct.  473. 

Ground  for  Deduction.  —  Carthage  v.  Gray,    10  9.  Pensioning   Teachers.  —  People  v.  Haugh- 

Ind.  App.  428;  Dewey  v.  Union  School  Dist.,  ran,  55  N.  Y.  App.  Div.  118;  People  v.  Platts- 

43  Mich.  480,  38  Am.  Rep.  206;  Libby  v.  Doug-  burgh,  (Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.) 

las,  175  Mass:  128.    See  Randolph  v.  Sanders,  440;  States.  Hubbard,  12  Ohio  Cir.  Dec.  87. 

22  Tex.  Civ.  App.  331.    See  also  Devine  v.  Regulation  of  School  Board  Making  Provision 

McBride,  (Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  for  Pensioning  Teachers  Held  Void. —  State  v. 

317.  Rogers,  87  Minn.  130. 

3.  See  Corn  v.  Board  of  Education,  39  111.  10.  Statutory  Authority  to  Discharge  for  Cause. 
App.  446;  Hall  v.  School  Dist.  Number  Ten,  24  — Board  of  Education  v.  Stotlar,  95  111.  App. 
Mo.  App.  213.  250;  Robinson  v.  School  Directors,  96  111.  App. 

4.  Destruction  of  School  Building  No  Ground  for  604. 

Deduction.  —  School  Directors  v.  Crews,  23  111.  11.  Bays  v.  State,  6  Neb.  167;  Tripp  v.  School 

App.  367;  Smith  v.  School-Dist.  No.  2,  69  Mich.  Dist.,  50  Wis.  657.    See  also  Crawfordsville  v. 

589;  Cashen  v.  School  Dist.  No.  12,  50  Vt.  30;  Hays.  42  Ind.  200. 

Charlestown  School  Tp.  v.  Hay,  74  Ind.  127.  Violation  of  Rule  Requiring  Teachers  to  Be 

Compare  Hall  v.  School  Dist.  Number  Ten,  24  Vaccinated.  —  Lyndall  v.  High  School  Commit- 

Mo.  App.  213.  tee,  19  Pa.  Super.  Ct.  232. 

5.  Corn  v.  Board  of  Education,  39  111.  App.  Rescission  for  Fraudulent  Representation.  — 
446.  Where  by  the  terms  of  the  contract  it  is  a  con- 

6.  Singleton  v.  Austin,  (Tex.  Civ.  App.  1901)  dition  of  the  teacher's  employment  that  she  is 
65  S.  W.  Rep.  686.  See  also  Bromley  v.  School  unmarried  and  will  remain  so  for  a  limited 
Dist.  No.  5,  47  Vt.  381.  time,  a  breach  of  this  condition  will  justify  a 

7.  School  Dist.  No.  4  v.  Gage,  39  Mich.  484,  rescission  of  the  contract  on  the  part  of  the 

16  Volume  XXV. 


Teacher. 


SCHOOLS. 


Termination  of  Employment. 


for  incompetency  or  neglect  of  duty,1  or  immoral  conduct,2  notwithstanding 
that  his  employment  was  for  a  time  certain.3 

(2)  Discharge  Without  Cause  —  (a)  in  General.  —  But  in  the  absence  of  agree- 
ment or  statutory  provision  to  the  contrary,  the  school  trustees  or  directors 
have  no  power  to  discharge  a  teacher  before  the  expiration  of  the  term  of  his 
contract  without  good  cause  shown,4  at  least  so  as  to  deprive  the  teacher  of 
his  remedy  for  the  breach  of  contract.5  And  the  same  rule  has  been  applied 
to  the  removal  of  a  teacher  without  his  consent  from  a  higher  to  a  lower 
grade.6  Under  statute  in  some  jurisdictions,  however,  the  power  of  summary 
removal  of  a  teacher  is  vested  in  the  board,  and  this  power  is  discretionary 
and  its  exercise  in  a  given  case  cannot  be  inquired  into  by  the  courts.7 

(b)  Reservation  of  Right  to  Discharge  at  Pleasure.  —  Sometimes,  by  express  stipu- 
lation in  the  contract,  the  directors  reserve  the  right  to  discharge  the 
teacher  at  their  pleasure,  or  whenever  he  fails  to  give  satisfaction  to  the 
board,  and  such  reservations  have  been  held  by  some  authorities  to  be  opera- 
tive and  binding  so  long  as  the  directors  act  honestly  and  in  good  faith,  and 
this  though  in  order  to  justify  a  dismissal  under  the  statute,  apart  from  con- 
tract, the  cause  must  be  shown  to  be  sufficient.8    On  the  other  hand,  such 


school  board.  Guilford  School  Tp.  v.  Roberts, 
28  Ind.  App.  355. 

Imposition  of  Fines.  —  A  board  of  education 
has  no  right  tcjmpose  pecuniary  fines  on  teach- 
ers for  any  misconduct  or  dereliction,  in  the 
absence  of  any  statutory  authority  or  agreement, 
express  or  implied,  on  the  part  of  the  teacher. 
People  v.  Board  of  Education,  143  N.  Y.  62. 

1.  Dismissal  for  Incompetency  or  Neglect  of 
Duty. —  School  Dist.  v.  Maury,  53  Ark.  471; 
School  Directors  v.  Reddick,  77  111.  628  ;  School 
Directors  v.  Hudson,  88  111.  563  ;  Crawfords- 
ville  v.  Hays,  42  Ind.  200  ;  School  Dist.  No.  23 
v.  McCoy,  30  Kan.  268,  46  Am.  Rep.  92  ;  Bays 
v.  State,  6  Neb.  167;  People  v.  Board  of  Educa- 
tion, 3  Hun  (N.  Y.)  178;  Sub-school  Dist.  No.  7 
v.  Burton,  26  Ohio  St.  421  ;  Holden  v.  Shrews- 
bury School  Dist.  No.  10,  38  Vt.  529.  See  also 
Scott  v.  Joint  School  Dist.  No.  16,  51  Wis.  554. 

Tardiness  in  Going  to  School.  —  School  Direct- 
ors v.  Birch,  93  111.  App.  499. 

Bad  Temper.  —  Robinson  v.  School  Directors, 
96  111.  App.  604. 

Refusal  to  Take  Back  Suspended  Pupil  as 
Directed  by  Board.  —  Parker  v.  School  Dist.  No. 
38,  5  Lea  (lenn.)  525. 

Temporary  Substitution  of  Another  Teacher.  — 
Where  a  school  teacher  leaves  her  place  in  the 
school,  placing  a  substitute  in  her  stead  to  teach, 
and  fails  to  resume  her  place  when  requested 
by  the  principal  having  charge  of  the  school, 
and  when  asked  for  an  explanation  by  the  di- 
rectors, gives  none,  except  that  she  has  fur- 
nished a  competent  substitute  and  will  resume 
as  soon  as  vacation  is  over,  this  will  be  good 
cause  for  the  discharge  by  the  directors  of  the 
teacher  thus  leaving  her  employment.  School 
Directors  v.  Hudson,  88  111.  563. 

Inability  to  Manage  Pupils. —  A  failure  to  man- 
age and  govern  the  school  has  been  held  to  con- 
stitute sufficient  ground  for  the  dismissal  of  a 
teacher,  although  he  was  not  unfaithful  in 
efforts  to  discharge  the  duties  assumed.  East- 
man v.  District  Tp.,  21  Iowa  590. 

2.  Discharge  for  Immoral  Conduct.  —  School 
Dist.  v.  Maury,  53  Ark.  471  ;  Tingley  v.  Vaughn, 
17  111.  App.  347;  McLellan  v.  St.  Louis  Public 
Schools,  15  Mo.  App.  362. 
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3.  School  Directors  v.  Reddick,  77  111.  628; 
Bays  v.  State,  6  Neb.  167. 

4.  Discharge  Without  Cause.  —  School  Dist. 
No.  3  v.  Hale,  15  Colo.  367;  School  Dist.  No. 
26  v.  McComb,  18  Colo.  240;  School  Dist.  v. 
Stone,  14  Colo.  App.  211  ;  Ewing  v.  School  Di- 
rectors, 2  111.  App.  458;  Crawfordsville  v.  Hays, 
42  Ind.  200;  Milford  v.  Zeigler,  1  Ind.  App.  138; 
Searsmont  v.  Farwell,  3  Me.  450 ;  McCutchen 
v.  Windsor,  55  Mo.  153  ;  Wallace  v.  School  Dist. 
No.  27,  50  Neb.  171,  distinguishing  Jones  v. 
Nebraska  City.  1  Neb.  176;  Bays  v.  State,  6 
Neb.  167;  Scott  v.  Joint  School  Dist.  No.  16, 
51  Wis.  554. 

Dismissal  from  Private  Chartered  Institution.  — 
Hall-Moody  Institute  v.  Copass,  108  Tenn.  582. 

Enjoining  Teacher's  Possession.  —  It  has  been 
held  that  while  school  directors  have  the  right 
to  the  possession  of  the  school  property,  their 
right  is  not  unlimited  and  arbitrary,  and  hence, 
if  they  have  without  cause  dismissed  a  teacher, 
they  will  not  be  entitled  to  an  injunction  against 
the  teacher  for  the  purpose  of  ousting  him  of 
possession.  Thompson  v.  Gibbs,  97  Tenn. 
489. 

5.  Finch  v.  Cleveland,  10  Barb.  (N.  Y.)  290. 
See  also  Swartwood  v.  Walbridge,  57  Hun  (N. 
Y.)  34.  And  see  Board  of  Regents  v.  Mudge, 
21  Kan.  223. 

But  a  different  rule  has  been  applied  under  a 
statute  giving  to  a  particular  board  the  power 
of  removal  at  pleasure.  Dunavan  z\  Board  of 
Education,  47  Hun  (N.  Y.)  13. 

6.  Kennedy  v.  Board  of  Education,  82  Cal. 
483.  See  also  Matter  of  Gleese,  50  N.  Y.  Super. 
Ct.  473- 

7.  Knowles  v.  Boston,  12  Gray  (Mass.)  339; 
Wood  v.  Medfield,  123  Mass.  545. 

Power  to  Remove  Normal  School  Teachers  at 
Pleasure.  ■ —  Gillan  v.  Board  of  Regents,  88 
Wis.  7. 

8.  Reservation  in  Contract  of  Right  to  Dis- 
charge at  Pleasure. —  School  Directors  v.  Ew- 
ington,  26  111.  App.  379  ;  Olney  School  Dist.  v. 
Christy,  81  111.  App.  304;  Brown  v.  School 
Dist.  No.  41.  1  Kan.  App.  530;  School  Dist. 
v.  Colvin,  10  Kan.  283;  Armstrong  v.  Union 
School-Dist.  No.  i,  28  Kan.  345. 
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reservations  have  been  held  to  be  invalid  as  against  public  policy.1 

(3)  Notice  and  Hearing.  —  It  has  been  held  in  some  cases  that  a  teacher 
cannot  be  dismissed  before  the  expiration  of  his  term,  except  upon  the  proper 
notice  and  hearing.2  On  the  other  hand,  it  has  been  held  that  a  trial  with  the 
formality  and  strictness  that  belong  to  the  courts  of  justice  is  not  required.3 

(4)  By  Whom  Discharge  May  Be  Made  —  (a)  in  General.  —  Power  to  dismiss 
teachers  is  generally  by  express  statutory  provision  vested  in  designated  officers, 
usually  local  boards  of  trustees  or  directors.4    Sometimes,  however,  this  power 


Reservation  of  Right  to  Dismiss  Teacher  in  Case 
of  Dissatisfaction  on  Part  of  School  District  Held 
Valid.  —  Richardson  v.  School  Dist.  No.  10,  38 
Vt.  602. 

Regulations  of  Board  as  Part  of  Contract.  — 

It  has  been  held  that  a  rule  of  a  school  board 
that  all  teachers  were  employed  at  the  pleasure 
of  the  board  was  one  which  it  was  competent 
and  proper  for  the  school  board  to  pass,  and  that 
by  operation  of  law  it  incorporated  itself  into 
and  became  a  part  of  the  contract,  of  which  a 
teacher  was  bound  at  his  risk  to  take  notice. 
Weatherly  v.  Chattanooga,  (Tenn.  Ch.  1898) 
48  S.  W.  Rep.  136.  Compare  School  Dist.  No. 
3  v.  Hale,  15  Colo.  367. 

Contract  Held  Not  to  Justify  Removal  at  Pleas- 
ure. —  Where  the  board  of  education  of  a  city 
employed  a  teacher  for  the  ensuing  school 
year,  "  unless  sooner  removed  by  vote  of  the 
board,"  it  was  held  that  the  words  "  unless 
sooner  removed  by  vote  of  the  board "  could 
not  be  construed  to  mean  that  the  teacher  might 
be  removed  without  cause.  Board  of  Education 
v.  Cook,  3  Kan.  App.  269. 

Stipulation  Held  Not  to  Justify  Removal  Before 
Commencement  of  Service.  - —  Under  a  contract 
with  a  teacher  making  his  appointment  subject 
to  the  right  of  the  board  to  remove  him  from 
the  position  at  any  time  upon  two  weeks'  notice, 
it  has  been  held  that  a  repudiation  of  the  con- 
tract, summarily  and  without  cause,  before  the 
commencement  of  the  service  was  not  justified 
although  the  required  notice  was  given.  School 
City  v.  Bloom,  17  Ind.  App.  461. 

Failure  to  Observe  Proper  Formalities.  — 
Where  there  was  an  agreement  between  the 
school  trustees  and  a  teacher,  giving  to  either 
party  the  right  to  terminate  the  employment  on 
one  month's  notice,  it  was  held  that  the  employ- 
ment was  not  terminated  where  the  notice  of 
the  meeting  at  which  the  resolution  dismissing 
the  teacher  was  passed  did  not  inform  the  mem- 
bers to  whom  it  was  given  that  the  matter  of  de- 
termining the  contract  with  the  teacher  was  to 
be  considered,  and  as  a  consequence  some  of 
the  members  had  no  knowledge  thereof.  Green- 
lees  v.  Picton  Public  School  Board,  2  Ont.  L. 
Rep.  387. 

1.  Under  Statute  Enumerating  Causes  of  Dis- 
missal.—  In  Thompson  v.  Gibbs,  97  Tenn.  489, 
it  was  held  that  a  statement  indorsed  by  the 
board  on  a  contract  unlimited  on  its  face,  the 
regular  form  of  contract  provided  by  the  state 
superintendent,  to  the  effect  that  the  board  had 
the  right  to  determine  the  contract  during  the 
regular  scholastic  year  was  illegal  and  void  as 
being  against  public  policy  and  an  evasion  of 
the  statute,  which  enumerated  the  causes  for 
which  a  dismissal  might  be  had. 

Where  No  Power  of  Dismissal  Is  Expressly  Con- 
fered.   —  Tripp  v.  School  Dist.,  50  Wis.  659. 


2.  Necessity  of  Notice  and  Hearing.  —  School 

Dist.  No.  26  v.  McComb,  18  Colo.  240;  School 
Dist.  No.  25  v.  Stone,  14  Colo.  App.  an  J 
School  City  v.  Bloom,  17  Ind.  App.  461  ;  Rumble 
v.  Barker,  27  Ind.  App.  69  ;  Benson  v.  District 
Tp.,  100  Iowa  328;  White  v.  Wohlenberg,  113 
Iowa  236 ;  Edinboro  Normal  School  v.  Cooper, 
150  Pa.  St.  78;  Butcher  v.  Charles,  95  Tenn. 
532;  Morley  v.  Power,  10  Lea  (Tenn.)  219,  5 
Lea  (Tenn.)  691.  See  also  Hull  v.  Independent 
School  Dist.,  82  Iowa  686  ;  Murdock  v.  Phillips 
Academy,  12  Pick.  (Mass.)  244. 

Waiver  of  Want  of  Notice  by  Appearance.  — 
Kellison  v.  School  Dist.  No.  1,  20  Mont.  153. 

Dismissal  After  Prior  Abortive  Attempt.  —  An 
abortive  attempt  at  a  trial,  where  no  jurisdic- 
tion of  the  teacher  was  had  because  of  his  want 
of  notice,  will  not  prevent  a  subsequent  lawful 
hearing  and  judgment,  and  if  by  an  unwar- 
ranted writ  of  injunction  a  teacher  prevents  the 
board  from  having  such  hearing  before  the  con- 
tract time  has  expired,  the  hearing  will  relate 
back  to  the  time  when  but  for  the  plaintiffs' 
unlawful  act  it  would  have  been  had.  White  v. 
Wohlenberg,  113  Iowa  236. 

Under  the  General  School  laws  of  New  York 
providing  that  no  teacher  shall  be  dismissed  in 
the  course  of  a  term  of  employment  except  for 
reasons  which,  if  appealed  to  the  superintendent 
of  public  instruction,  shall  be  held  to  be  suffi- 
cient cause  for  such  dismissal,  it  has  been  held 
that  a  teacher  is  not  entitled  to  a  trial  on 
charges  before  dismissal  by  the  board.  Riden- 
our  v.  Board  of  Education,  (Supm.  Ct.  Spec. 
T.)  15  Misc.  (N.  Y.)  418.  See  also  People  v. 
Board  of  Education,  69  Hun  (N.  Y.)  212, 
affirmed  142  N.  Y.  627;  People  v.  Board  of 
Education,  52  N.  Y.  Super.  Ct.  520;  Dunavan 
v.  Board  of  Education,  47  Hun  (N.  Y.)  13. 

Statute  Requiring  Three-fourths  Vote  for  Re- 
moval. —  People  v.  Board  of  Education,  69 
Hun  (N.  Y.)  212;  People  v.  Board  of  Educa- 
tion. (Supm.  Ct.  Tr.  T.)  32  Misc.  (N.  Y.)  63. 

Affirmative  Vote  of  Majority  Required.  —  Keat- 
ing v.  Neary,  9  Kulp  (Pa.)  421,  15  Montg.  Co. 
Rep.  (Pa.)  141. 

Entry  on  Minutes  of  Names  of  Persons  Voting 
Held  Essential.  —  Com.  v.  Risser,  3  Pa.  Super. 
Ct.  196. 

Notice  Must  Be  Reasonably  Specific.  —  Morley 

v.  Power,  10  Lea  (Tenn.)  219. 

3.  School  Dist.  No.  23  v.  McCoy,  30  Kan.  268, 
46  Am.  Rep.  92.  See  also  Kirkpatrick  v.  Inde- 
pendent School  Dist.,  53  Iowa  587  ;  Armstrongs. 
Union  School  Dist.  No.  1,  28  Kan.  345;  People 
v.  Board  of  Education.  3  Hun  (N.  Y.)  181. 
Compare  Morley  7'.  Power.  5  Lea  (Tenn.)  691  ; 
Thompson  v.  Gibbs,  97  Tenn.  489. 

4.  See  the  statutes  of  the  various  states. 
Dismissal  by  Trustees  upon  Petition  of  Voters.  — 

Rumble  v.  Barker,  27  Ind.  App.  69. 
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is  to  be  exercised,  under  the  statute,  in  conjunction  with  the  county  superin- 
tendent or  other  officer.1  In  the  absence  of  an  express  statutory  provision, 
the  right  to  remove  public  school  teachers  is,  in  general,  to  be  exercised  by 
the  authority  empowered  to  employ  them.2 

(b)  Whether  Power  of  Revoking  License  Is  Exclusive.  —  In  Michigan  it  has  been  held 
that  a  district  school  board  cannot  legally  discharge  a  teacher  for  incompe- 
tency, in  view  of  the  fact  that  the  power  of  suspending  or  revoking  a  teacher's 
certificate  for  such  cause  is  vested  in  a  board  of  examiners.3  And  the  Mis- 
souri courts  have  gone  to  the  extreme  length  of  holding  that  the  school  board 
had  no  power  to  discharge  a  teacher  for  cruel  treatment  and  profane  and 
abusive  language  used  towards  pupils,  on  the  ground  that  such  treatment  and 
language  were  within  the  definition  of  "  incompetency  or  immorality  "  as  em- 
ployed in  the  statute  giving  to  the  county  school  commissioner  power  to  revoke 
licenses  for  such  cause.4  But  in  Arkansas  it  has  been  held  that  the  authority 
conferred  upon  the  commissioner  to  revoke  the  license  of  a  school  teacher  for 
immorality  or  incompetency  or  "  for  any  other  adequate  cause"  is  not  exclu- 
sive of  the  right  of  the  board  of  directors  to  terminate  a  contract  with  a 
teacher  for  incompetency  or  gross  immorality.5 

(5)  Remedies  for  Wrongful  Discharge  —  (a)  Action  for  Damages  —  aa.  In  General. 
—  A  school  teacher  engaged  for  a  specified  term  who  is  discharged  without 
cause  may  recover  compensation  therefor  in  an  action  for  the  breach  of  con- 
tract.® Where  a  teacher  has  been  removed  under  a  statute  vesting  in  the 
board  of  trustees  the  power  of  removal  at  pleasure,  and  notice  thereof  has 
been  received  by  him,  his  right  to  any  further  salary  or  compensation  is  ter- 
minated.1. And,  indeed,  under  statute  in  Pennsylvania,  specifying  the  causes 
for  which  the  board  of  directors  has  power  to  dismiss  a  teacher,  namely, 
incompetency,  cruelty,  negligence,  or  immorality,  it  has  been  held  that  the 


1.  Armstrong  v.  Union  School  Dist.  No.  1, 
28  Kan.  345  ;  School  Dist.  No.  23  v.  McCoy,  30 
Kan.  268,  46  Am.  Rep.  92.  See  also  Matter  of 
Gleese,  50  N.  Y.  Super.  Ct.  473. 

Principals  of  Normal  School  Removable  by  Con- 
current Act  of  Local  Board  and  Superintendent  of 
Public  Instruction.  —  People  v.  Hyde,  89  N.  Y. 
1 1. 

Agreement  Vesting  Power  of  Dismissal  in  Board 
Alone  Held  Valid.  —  Armstrong  v.  Union  School 
Dist.  No.  1,  28  Kan.  345.  But  see  People  v. 
Hyde,  89  N.  Y.  18. 

2.  People  v.  Hyde,  89  N.  Y.  11  ;  Bays  v.  State, 
6  Neb.  167 ;  Wallace  v.  School  Dist.  No.  27,  50 
Neb.  171. 

3.  Carver  v.  School  Dist.  No.  6,  113  Mich. 
524- 

4.  Arnold  v.  School  Dist.,  78  Mo.  226.  See 
also  Frazier  v.  School  Dist.  Number  1,  24'  Mo. 
App.  250. 

5.  School  Dist.  v.  Maury,  53  Ark.  471.  See 
also  Tripp  v.  School  Dist.,  50  Wis.  659. 

6.  Action  for  Damages  for  Wrongful  Discharge. 

—  School  Dist.  No.  3  v.  Hale,  15  Colo.  367; 
Ewing  v.  School  Directors  Dist.  No.  3,  2  111. 
App.  458;  Arnold  v.  School  Dist.,  78  Mo.  226; 
Armstrong  v.  School  Dist.,  19  Mo.  App.  462; 
Wallace  v.  School  Dist.  No.  27,  50  Neb.  171  ; 
Swartwood  v.  Walbridge,  57  Hun  (N.  Y.) 
33  ;  Hall-Moody  Institute  v.  Copass,  108  Tenn. 
582  ;  Richardson  v.  School  Dist.  No.  10,  38 
Vt.  602;  Tripp  v.  School  Dist.,  50  Wis.  651; 
Scott  v.  Joint  School  Dist.  No.  16,  51  Wis. 
551. 

Effect  of  Acceptance  of  Part  Payment,  —  Where, 
however,  upon  an  illegal  discharge  the  teacher 


accepts  a  half  month's  salary  and  voluntarily 
gives  up  the  school,  it  has  been  held  that  he  can- 
not recover.  Frazier  v.  School  Dist.  Number  1, 
24  Mo.  App.  250.  Compare  Richardson  v. 
School  Dist.  No.  10,  38  Vt.  602. 

Recovery  for  Services  Between  Date  of  Dismissal 
and  Reinstatement.  —  Where  from  the  evi- 
dence adduced  at  the  hearing  a  teacher  is  dis- 
missed for  sufficient  cause,  but  is  afterwards 
reinstated  on  new  evidence,  he  will  not  be  en- 
titled to  recover  for  any  services  rendered  be- 
tween the  time  of  the  first  and  the  second 
adjudications.  Kellison  v.  School  Dist.  No.  1, 
20  Mont.  153. 

Liability  of  Private  Chartered  Institution  for 
Breach  of  Contract. —  Hall-Moody  Institute  v. 
Copass,  108  Tenn.  582. 

Action  Not  Barred  by  Prior  Denial  of  Man- 
damus. —  Steinson  v.  Board  of  Education,  165 
N.  Y.  431. 

Dispossession  of  Schoolhouse.  —  It  has  been 
held  that  the  remedy  of  a  teacher,  if  discharged 
without  cause,  is  not  to  force  an  entrance  into 
the  schoolhouse  in  order  to  resume  his  duties 
as  teacher,  but  to  tender  a  continuance  of  his 
services  and  recover  compensation  as  if  those 
services  had  been  actually  rendered  during  the 
term  of  his  employment,  and  that  if  he  mis- 
takes his  remedy,  the  school  board  is  justified 
in  resisting  force  by  force,  and  in  an  action  for 
damages  is  liable  only  for  excess  of  force  em- 
ployed. Swartwood  v.  Walbridge,  57  Hun  (N. 
Y.)  33. 

7.  Gillan  v.  Board  of  Regents,  88  Wis.  7; 
Knowles  v.  Boston,  12  Gray  (Mass.)  339; 
Wood  v.  Medfield,  123  Mass.  545. 
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action  of  the  board  in  dismissing  a  teacher  was  final  and  conclusive,  and  no 
recovery  could  be  had  for  a  breach  of  contract,  unless  the  board  could  be  shown 
to  have  acted  corruptly  or  in  bad  faith,  or  to  have  clearly  abused  its  powers.1 

bb.  Measure  of  Damages.  —  The  measure  of  damages  ordinarily  is  the  amount 
of  the  stipulated  wages,  though  the  recovery  is  always  subject  to  mitigation 
by  proof  either  of  earnings  or  the  possibility  of  earnings.3  The  rule  requiring 
the  seeking  or  acceptance  of  other  employment  by  a  party  to  a  contract  for 
employment  which  has  been  rescinded  by  the  employer  does  not  require  that 
the  former  should  seek  or  accept  service  of  a  different  character  or  grade,3  or 
surrender  a  contract  for  a  certain  and  definite  term  for  one  containing  con- 
ditions making  it  liable  to  discontinuance  at  any  time,4  or  generally  accept  an 
offer  which  will  result  in  a  modification  of  the  original  contract.5 

cc.  Statutory  Appeal  as  Prerequisite.  —  Under  statutes  giving  a  right  of  appeal 
to  the  county  or  state  superintendent  in  cases  of  dismissal,  it  has  been  held 
that  a  teacher  of  a  public  school,  discharged  without  cause,  cannot  maintain 
a  suit  against  the  trustees  of  the  district  for  damages  on  his  contract  to  teach 
when  he  had  taken  no  steps  to  reinstate  himself  as  a  teacher  by  appeal  from 
their  act  in  discharging  him.6 

Discharge  Without  Hearing.  —  But  under  statute  in  Iowa  it  has  been  held  that 
where  a  teacher  is  discharged  without  the  hearing  contemplated  by  statute, 
the  refusal  to  allow  the  teacher  to  render  services  being  based  on  the  ground 
of  the  alleged  illegality  of  the  contract,  an  action  for  breach  of  contract  may 
be  maintained  without  taking  any  appeal  to  the  county  superintendent.7 

(b)  Mandamus.  —  A  contract  to  teach  in  the  common  or  free  schools  is,  as  a 
general  rule,  one  of  employment,  and  the  teacher  is  not  a  public  officer.8  And 
hence  the  rule  has  been  laid  down  that  for  any  violation  of  the  rights  of  a 
teacher  under  an  existing  contract  there  exists  an  adequate  remedy  by  action 
to  recover  damages  for  breach  of  the  contract,  and  mandamus  will  not  lie.9 

(o)  Injunction.  —  A  board  of  trustees  cannot  be  enjoined  from  violating  its 
contract  by  discharging  a  teacher  and  substituting  another  in  his  place, 

1.  Whitehead  v.  North  Huntingdon  Tp.  Held  Unnecessary.  —  Farrell  v.  School-Dist.  No. 
School  Dist.,  145  Pa.  St.  418;  McCrea  v.  Pine  2,  98  Mich.  43. 

Tp.  School  Dist.,  145  Pa.  St.  550.  6.  Statutory  Appeal  as  Prerequisite  to  Action. 

In  Ohio  it  has  been  held  that  though  the  —  Park  v.  Independent  School  Dist.  No.  I,  65 

board  of  directors  is  vested  with  the  power  Iowa  209 ;  Kirkpatrick  v.  Independent  School 

of  dismissing  teachers  only  for  sufficient  cause,  Dist.,  53  Iowa  585  ;  Harkness  v.  Hutcherson, 

no  remedy  is  provided  by  statute  against  the  90  Tex.  384. 

directors  in  their  official  capacity  for  a  wrong-  Decision  of  Superintendent  of  Public  Instruc- 

ful  dismissal.    Sub-school  Dist.  No.  7  v.  Bur-  tion  Held  Conclusive. — Jackson  v.  Independent 

ton,  26  Ohio  St.  421.  School  Dist.,  no  Iowa  313.    See  also  People 

2.  Measure  of  Damages.  —  School  Dist.  No.  3  v.  Eckler,  19  Hun  (N.  Y.)  609;  Steinson  v. 
v.  Hale,  15  Colo.  367;  Ewing  v.  School  Direct-  Board  of  Education,  49  N.  Y.  App.  Div.  148. 
ors  Dist.  No.  3,  2  111.  App.  458;  School  Direct-  7.  Park  v.  Independent  School  Dist.  No.  1, 
ors  v.  Kimmel,  31  111.  App.  537;  McLellan  v.  65  Iowa  209;  Hull  v.  Independent  School  Dist., 
St.  Louis  Public  Schools,  15  Mo.  App.  362;  82  Iowa  686;  Benson  v.  District  Tp.,  100  Iowa 
McCutchen  v.  Windsor,  55  Mo.  149;  Beriac  v.  331;  Burkhead  v.  Independent  School  Dist., 
Berlitz,  26  W.  N.  C.  (Pa.)  49s;  Scott  v.  School  107  Iowa  29;  Jackson  v.  Independent  School 
Dist.  No.  2,  46  Vt.  452.  Dist.,  (Iowa  1899)  77  N.  W.  Rep.  860. 

Burden  on  Board  to  Show  Possibility  of  Other  8.  Teacher  Not  a  Public  Officer.  —  Bays  v. 

Employment.  —  Carver  v.  School  Dist.  No.  6,  State,  6  Neb.  167;  Heath  v.  Johnson,  36  W. 

113  Mich.  524;  Doyle  v.  School  Directors,  36  Va.  782;  People  v.  Board  of  Education,  3  Hun 

111.  App.  656.  (N.  Y.)  177;  Swartwood  v.  Walbridge,  57  Hun 

Duty  to  Tender  Services  After  Decision  on  Ap-  (N.  Y.)  34. 
peal  in  Teacher's  Favor.  —  Park  v.  Independent  9.  See  State  v.  Smith,  49  Neb.  755;  Swart- 
School  Dist.  No.  1,  65  Iowa  209.  wood  v.  Walbridge,  57  Hun  (N.  Y.)  34.  Com- 

3.  Farrell  v.  School-Dist.  No.  2,  98  Mich.  43.  pare  Kennedy  v.  Board  of  Education,  82  Cal. 

4.  Sparta  School  Tp.  v.  Mendell.  138  Ind.  483. 

188.  Mandamus  Denied  to  Taxpayers  and  Voters. — 

6.  Jackson  v.  Independent  School  Dist.,  no  State  v.  Smith.  49  Neb.  755. 

Iowa  313.  Mandamus  Granted  to  Compel  Reinstatement  of 

Seeking  Other  Employment  During  Vacation  in  Teacher  Removed  in  Illegal  Manner.  —  People 

Case  of  Rescission  Before  Commencement  of  Term  v.  Van  Siclen,  43  Hun  (N.  Y.)  537. 
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whether  the  injunction  is  sought  by  the  teacher1  or  by  the  taxpayers  and 
patrons  of  the  school.8 

(d)  Statutory  Appeal  to  Special  Tribunal.  —  In  many  jurisdictions  provision  is  made 
for  testing  the  legality  of  dismissal  of  teachers  by  appeal  to  special  tribunals, 
such  as  the  state  superintendent  or  the  state  board  of  education,3  and  in  New 
Jersey  it  has  been  held  that  by  accepting  an  appointment  under  the  school  law 
a  teacher  bars  himself  from  having  the  propriety  of  his  dismissal  by  a  local 
board  reviewed  in  any  tribunal  except  those  specially  created  by  statute.4 

(e)  Personal  Liability  of  Directors.  — Although  for  an  illegal  discharge,  if  acting 
within  the  scope  of  their  duty  and  without  malice  or  wantonness,  school 
directors  are  not  personally  liable,5  it  has  been  held  that  if  they  exceed  their 
authority  or  act  oppressively,  they  are  so  liable.6 

b.  EXPIRATION  OF  TERM  OF  SERVICE  —  Where  Duration  of  Term  Is  Fixed  by 
Contract.  —  Where  the  term  of  service  is  specified  in  the  contract,  the  teacher 
cannot  claim  employment  for  a  longer  term 7  unless  the  limitation  in  the 
contract  is  in  violation  of  public  policy  or  of  some  statutory  provision.8 

Where  Duration  of  Contract  Is  Not  Specified.  —  In  Tennessee  it  has  been  held  that 
where  a  teacher  is  employed  from  a  specified  date,  but  the  duration  of  the 
time  is  not  specified,  he  will  be  entitled  to  continue  teaching  during  the  school 
year,  subject  to  any  contingency  specified  in  the  contract.9  Under  the  Cali- 
fornia code  it  has  been  held  that  an  election  of  a  teacher  by  a  board  of  educa- 
tion for  no  specified  period  of  time  is  an  election  for  life,  subject  to  dismissal 
for  the  causes  specified  in  the  statute.10 

c.  Resignation.  —  It  has  been  held  that  the  fact  that  a  school  teacher  has 
tendered  his  resignation  will  not  amount  to  an  abandonment  of  the  contract, 
until  it  is  accepted  by  the  other  party;  the  teacher  has  the  right  to  with- 
draw it  at  any  time  before  it  is  acted  upon  by  the  school  board,  and  the  fact 


1.  See  Schwier  v.  Zitike,  136  Ind.  210; 
Ridenour  v.  Board  of  Education,  (Supm.  Ct. 
Spec.  T.)  15  Misc.  (N.  Y.)  418. 

In  Texas  it  has  been  held  that  a  dismissed 
teacher  who  has  not  availed  himself  of  the  right 
of  appeal  will  not  be  entitled  to  an  injunction 
against  another  teacher  substituted  in  his  place. 
Moreland  v.  Wynne,  (Tex.  Civ.  App.  1901)  62 

5.  W.  Rep.  1093. 

2.  School  Dist.  No.  1  v.  Carson,  9  Colo.  App. 

6,  it  appearing,  however,  in  this  case  that  the 
substituted  teacher  was  competent  and  had  a 
valid  contract  with  the  board  and  that  the 
children  of  the  plaintiffs  Were  at  perfect  liberty 
to  attend  school  and  receive  instruction  from 
him. 

3.  See  Jackson  v.  Independent  School  Dist., 
110  Iowa  313;  Draper  v.  Public  Instruction 
Com'rs,  66  N.  J.  L.  54 ;  Harkness  v.  Hutcher- 
son,  90  Tex.  384. 

4.  Draper  v.  Public  Instruction  Com'rs,  66  N. 
J.  L.  54- 

5.  Morrison  v.  McFarland,  51  Ind.  206;  Mc- 
Cutchen  v.  Windsor,  55  Mo.  153  ;  Gregory  v. 
Small,  39  Ohio  St.  346 ;  Burton  v.  Fulton,  49 
Pa.  St.  151.  See  also  Sub-school  Dist.  No.  7 
v.  Burton,  26  Ohio  St.  421. 

6.  McCutchen  v.  Windsor,  55  Mo.  149,  in 
which  case  it  was  held  that  directors  were  indi- 
vidually liable  in  tort  on  the  ground  that  they 
acted  beyond  the  scope  of  their  authority  by 
arbitrarily  taking  possession  of  the  schoolhouse 
and  persistently  refusing  to  allow  the  teacher 
to  complete  his  contract. 

7.  Marion  v.  Board  of  Education,  97  Cal. 
606. 


8.  School  Directors  v.  Leak,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  692. 

Where  Limitation  of  Period  Amounts  to  Dis- 
crimination Against  Colored  Schools.  —  Where  a 
teacher  has  been  employed  to  teach  a  colored 
school  by  the  trustees  thereof,  under  the  super- 
vision of  the  board  of  education,  and  she  teaches 
the  school  during  the  full  term  of  the  other 
primary  schools  in  the  same  district,  satisfac- 
torily to  the  patrons  of  such  school,  she  is 
entitled  to  pay  for  her  whole  term  of  service; 
and  the  board  of  education  cannot  escape  the 
payment  thereof  by  interposing  a  plea  that  it 
had,  by  reason  of  the  school  being  a  colored 
school,  limited  the  term  thereof  to  a  shorter 
period  than  the  term  allotted  to  the  white  schools 
in  the  same  district.  Such  discrimination,  being 
made  merely  on  account  of  color,  cannot  be 
recognized  or  tolerated,  as  it  is  contrary  to  pub- 
lic policy  and  the  law  of  the  land.  Williams  v. 
Board  of  Education,  45  W.  Va.  199. 

Contract  Extending  Beyond  One  School  Year 
Held  Invalid.  —  Burkhead  v.  Independent  School 
Dist.,  107  Iowa  29. 

Contract  Extending  Beyond  Three  Months  In- 
valid under  Statute.  —  Jay  v.  School  Dist.  No. 
1,  24  Mont.  219. 

9.  Butcher  v.  Charles,  95  Tenn.  532. 
Where  no  term  was  provided  by  the  contract, 

but  the  commissioners  agreed  to  pay  the  teacher 
with  the  "  available  funds "  for  one  year,  it 
was  held  that  the  contract  was  for  a  year. 
Commissioners  v.  Criswcll,  6  Ala.  565. 

10.  Kennedy  v.  Board  of  Education,  82  Cal. 
483;  Fairchild  v.  Board  of  Education,  107  Cal. 
92. 
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that  the  resignation  was  handed  to  the  president  and  retained  by  him  does 
not  amount  to  an  acceptance.1 

III.  Pupil  —  1.  Admission  —  a.  In  General.  —  Under  the  statutes  of  the 
various  states  residents  of  legal  school  age  are  entitled  to  attend  the  public 
schools,  subject  to  the  regulations  prescribed  by  law.2 

b.  RESIDENCE.  —  In  general,  children  whose  parents  are  nonresidents  of 
a  district  are  not  permitted  to  attend  the  schools  therein,  but  the  trustees  of 
the  school  district  are  frequently  authorized  by  statute  to  admit  the  children 
of  nonresident  parents  under  certain  conditions.3 

c.  SCHOOL  Age.  —  Various  statutory  provisions  exist  in  the  different  states 
prescribing  the  legal  school  age.4 

d.  COLORED  PUPILS  —  Right  of  Admission  to  Public  Schools.  —  A  discussion  of 
the  question  of  the  power,  under  the  Fourteenth  Amendment  of  the  Federal 
Constitution,  of  the  state  legislatures,  or  of  the  school  authorities  in  the 
absence  of  express  legislation,  to  establish  and  maintain  separate  schools  for 
white  and  colored  children,  and  their  power  to  exclude  colored  children  from 
the  public  schools,  generally,  will  be  found  elsewhere  in  this  work.5 


1.  Curttright  v.  Independent  School  Dist., 
in  Iowa  20. 

2.  General  Rule  as  to  Admission  of  Pupils.  — 
Potts  v.  Breen,  167  111.  67,  59  Am.  St.  Rep.  262; 
People  v.  Board  of  Education,  127  111.  613; 
Needham  v.  Wellesley,  139  Mass.  372;  Dallas 
v.  Fosdick,  (Supm.  Ct.  Gen.  T.)  40  How.  Pr. 
(N.  Y.)  249;  Nicklas's  Petition,  146  Pa.  St. 
212.  See  also  People  v.  Easton,  (Supm.  Ct.) 
13  Abb.  Pr.  N.  S.  (N.  Y.)  159. 

Statute  Excluding  Married  Persons.  —  Draper 
v.  Cambridge,  20  Ind.  268. 

Exclusion  from  High  School  for  WaDt  of  Quali- 
fications. — Jones  v.  McProud,  62  Kan.  870,  64 
Pac.  Rep.  602. 

3.  Statutory  Requirements  as  to  Residence  of 
Pupils.  —  Arkansas.  —  Gacking  v.  School  Dist., 
65  Ark.  427. 

California.  —  Kramm  v.  Bogue,  127  Cal.  122. 

Connecticut.  —  Yale  v.  West  Middle  School 
Dist.,  59  Conn.  489. 

Dakota.  —  Gardner  v.  Board  of  Education,  5 
Dak.  259. 

Georgia.  —  Irvin  v.  Gregory,  86  Ga.  605. 

Illinois.  —  Board  of  School  Inspectors  v. 
People,  20  111.  525  ;  People  v.  Board  of  Educa- 
tion, 26  111.  App.  476. 

Indiana.  —  Edwards  v.  State,  143  Ind.  84. 

Ioiva.  — ■  Horton  Dist.  Tp.  v.  Ocheyedan  Dist. 
Tp.,  49  Iowa  231  ;  Weldon  Independent  School 
Dist.  v.  Shelby  Independent  School  Dist.,  113 
Iowa  549. 

Kentucky.  —  Rogers  v.  Graded  School,  (Ky. 
1890)  13  S.  W.  Rep.  587- 

Massachusetts.  —  Haverhill  v.  Gale,  103  Mass. 
104;  Millard  v.  Egremont,  164  Mass.  430; 
Hurlburt  v.  Boxford,  171  Mass.  501;  Fiske  v. 
Huntington,  179  Mass.  571. 

Mississippi.  —  State  v.  Hamilton,  69  Miss. 
116. 

Missouri.  —  Binde  v.  Klinge,  30  Mo.  App. 
285. 

Montana.  —  School  Dist.  No.  Seven  v.  Pat- 
terson, 10  Mont.  17. 

New  Hampshire.  —  School  Dist.  No.  1  v. 
Bragdon,  23  N.  H.  507  ;  Union  School  Dist.  V. 
District  No.  20,  71  N.  H.  269. 

Ohio.  —  Board  of  Education  v.  Board  of 
Education,  5  Ohio  Cir.  Dec.  96,  10  Ohio  Cir. 
Ct.  617;  State  v.  Board  of  Education,  12  Ohio 


Cir.  Dec.  337  ;  Board  of  Education  v.  Board  of 
Education,  58  Ohio  St.  390 ;  Board  of  Educa- 
tion v.  Board  of  Education,  10  Ohio  Dec.  459, 
8  Ohio  N.  P.  21. 

Oklahoma.  —  Board  of  Education  v.  Hobbs, 
8  Okla.  293. 

Pennsylvania.  —  Freeman  v.  School  Direct- 
ors, 37  Pa.  St.  385  ;  Cascade  School  Dist.  V. 
Lewis  School  Dist.,  43  Pa.  St.  318;  In  re  East 
Hopewell  Tp.  School  Dist.,  7  Pa.  Dist.  177. 

Vermont.  —  School  Dist.  No.  4  v.  School  Dist. 
No.  2,  64  Vt.  527  ;  Sheldon  Poor  House  Assoc. 
v.  Sheldon,  72  Vt.  126. 

Wisconsin.  —  State  v.  Joint  School  Dist.  No. 
1,  65  Wis.  631,  56  Am.  Rep.  653;  State  v. 
Thayer,  74  Wis.  48. 

Children  in  Poorhouses.  —  It  has  been  held 
that  the  minor  children  of  paupers,  supported 
at  a  county  poorhouse,  have  a  right  to  attend 
the  public  school  in  the  district  in  which  such 
poorhouse  is  located.  School  Dist.  No.  2  v. 
Pollard,  55  N.  H.  503. 

Inmates  of  Charitable  Institution.  —  In  Com. 
v.  Upper  Swatara  Tp.  School  Dist.,  164  Pa.  St. 
602,  it  was  held  that  children  from  other  dis- 
tricts who  become  inmates  of  a  charitable  in- 
stitution do  not  thereby  acquire  the  right  to 
free  admission  to  the  public  schools  of  the 
township  in  which  the  institution  is  situated. 
To  the  same  effect  see  State  v.  School  Dist. 
No.  14,  10  Ohio  St.  448. 

Residents  of  Other  States  Not  Admitted.  — 
Wheeler  v.  Burrow,  18  Ind.  14;  Haverhill  v. 
Gale,  103  Mass.  104. 

4.  Legal  School  Age.  —  Board  of  Education 
v.  Bolton,  85  111.  App.  92 ;  People  v.  Board  of 
Education,  127  111.  613;  Nicklas's  Petition,  146 
Pa.  St.  212.  See  also  the  statutes  of  the  various 
states. 

Scholar  Must  Be  Under  Twenty-one.  —  Need- 
ham  v.  Wellesley,  139  Mass.  372. 

Children  Under  School  Age  Held  Not  Entitled  to 
Gratuitous  Instruction.  —  Draper  v.  Cambridge. 
20  Ind.  268  ;  Roach  v.  St.  Louis  Public  Schools. 
77  Mo.  484. 

Right  to  Establish  Kindergarten  for  Children 
Below  Certain  Age.  —  In  re  Kindergarten  Schools, 
18  Colo.  234. 

5.  Right  of  Admission  of  Colored  Pupils  to  Pub- 
lic Schools.  — 'See  the  title  Civil  Rights,  vol. 
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Eight  of  Admission  to  Private  institution.  —  It  has  been  held  that  the  Fourteenth 
Amendment  refers  exclusively  to  state  action,  and  not  to  anything  which  may 
be  done  by  private  individuals,  and  hence  the  exclusion  of  colored  pupils  from 
a  private  institution  is  not  unconstitutional.1 

e.  Compulsory  Education  Acts.  —  Under  statute  in  some  of  the  states 
attendance  upon  the  public  schools  is,  under  prescribed  limitations,  made 
compulsory,  and  for  a  failure  to  comply  with  this  requirement  the  parent  or 
guardian  is  rendered  liable  to  criminal  prosecution.2 

/.  Vaccination  as  a  Prerequisite  —  statutory  Requirement.  —  In  several 
states  laws' have  been  passed  requiring  vaccination  of  pupils  as  a  condition  of 
admittance  to  or  attendance  at  the  public  schools,3  and  such  statutes  have 
been  held  not  to  be  unconstitutional,4  it  being  intimated  at  the  same  time 
that  their  enforcement  is  not  dependent  upon  the  actual  existence  or  reason- 
able apprehension  of  smallpox  in  the  locality.5 

in  Absence  of  statute.  —  But  it  has  been  held  that  in  the  absence  of  any  statute 
authorizing  compulsory  vaccination  or  requiring  vaccination  as  one  of  the  con- 
ditions of  the  right  or  privilege  of  attending  the  public  schools,  neither  a 
board  of  health  authorized  to  take  general  supervision  over  the  public  health 
nor  a  school  board  acting  under  the  general  power  conferred  upon  it  or  under 
the  direction  of  the  board  of  health  has  authority  to  pass  or  enforce  a  general 
rule  excluding  unvaccinated  children  from  the  public  schools,  at  least  in  the 
absence  of  proof  that  smallpox  actually  exists  or  is  reasonably  apprehended 
in  the  community  of  the  school  in  question.6  On  the  other  hand,  it  has  been 
held  that  a  general  grant  of  power  in  broad  and  comprehensive  terms,  to  do 


6,  pp.  83,  84,  86,  87.  And  see  the  following 
cases : 

Arkansas.  —  Maddox  v.  Neal,  45  Ark.  121,55 
Am.  Rep.  540. 

California.  — ■  Tape  v.  Hurley,  66  Cal.  473  ; 
Wysinger  v.  Crookshank,  82  Cal.  588. 

Georgia.  —  Reid  v.  Eatonton,  80  Ga.  755. 

Illinois.  —  People  v.  McFall,  26  111.  App.  319. 

Indiana. —  State  v.  Grubb,  85  Ind.  213. 

Kansas.  ■ —  Knox  v.  Board  of  Education,  45 
Kan.  152. 

New  Jersey.  —  Pierce  v.  Union  Dist.  School 
Trustees,  46  N.  J.  L.  76. 

New  York.  —  People  v.  School  Board,  44  N. 
Y.  App.  Div.  469,  affirmed  161  N.  Y.  598. 

North  Carolina.  —  Puitt  v.  Gaston  County,  94 
N.  Car.  709,  55  Am.  Rep.  638;  McMillan  v. 
School  Committee,  107  N.  Car.  609;  Hare  v. 
Board  of  Education,  113  N.  Car.  9. 

Ohio.  —  Lane  v.  Baker,  12  Ohio  238;  Stewart 
v.  Southard,  17  Ohio  402,  49  Am.  Dec.  463; 
Board  of  Education  v.  State,  45  Ohio  St.  555  ; 
Williams  v.  School  Dist.  No.  6,  Wright  (Ohio) 
579- 

Oklahoma.  ■ —  Marion  v.  Territory,  1  Okla. 
210. 

Pennsylvania.  —  Kaine  v.  Com.,  101  Pa.  St. 
490;  Com.  v.  Williamson,  10  Phila.  (Pa.)  490, 
30  Leg.  Int.  (Pa.)  406. 

Virginia.  —  Eubank  v.  Boughton,  98  Va.  499. 

By  Whom  Question  of  Color  Is  to  Be  Determined. 
—  In  Eubank  v.  Boughton,  98  Va.  499,  it  was 
held  that  the  question  whether  a  child  is  white 
or  colored  is  to  be  determined  by  the  board  of 
school  trustees,  with  the  right  of  appeal  to  the 
county  superintendent  of  schools. 

Chinese  Pupil.  —  In  California  it  has  been  held 
that  a  child  of  the  legal  school  age,  of  Chinese 
parentage,  who  was  born  and  had  always  lived 
in  that  state,  was  entitled  to  admission  in  the 


public  school  of  the  district  in  which  he  re- 
sided.   Tape  v.  Hurley,  66  Cal.  473. 

1.  State  v.  Maryland  Institute,  87  Md.  643. 

2.  Compulsory  Education  Acts.  —  Com.  v. 
Roberts,  159  Mass.  372;  Quigley  v.  State,  3 
Ohio  Cir.  Dec.  310,  5  Ohio  Cir.  Ct.  638;  Com. 
v.  Hammer,  9  Pa.  Dist.  251  ;  Com.  v.  Smith,  9 
Pa.  Dist.  625  ;  State  v.  McCaffrey,  69  Vt.  85  ; 
State  v.  Macdonald,  25  Wash.  122.  And  see 
the  statutes  of  the  various  states. 

Compulsory  Education  Act  Held  Constitutional. 
—  State  v.  Bailey,  157  Ind.  324. 

Statutory  Provision  for  Establishment  of  Truant 
Schools.  —  Lynn  v.  Essex  County,  148  Mass.  148, 
153  Mass.  40. 

Provision  for  Attendance  Officers.  —  Reynolds 
v.  Board  of  Education,  33  N.  Y.  App.  Div.  88. 

3.  Statutes  Requiring  Vaccination.  —  Abeel  v. 
Clark,  84  Cal.  226  ;  Bissell  v.  Davison,  65  Conn. 
183;  Nissley  v.  Hummelstown  Borough  School 
Directors,  5  Pa.  Dist.  732;  Gerhard  v.  Packer 
Tp.  School  Dist.,  9  Pa.  Dist.  720 ;  Sprague  v. 
Baldwin,  18  Pa.  Co.  Ct.  568. 

Exclusion  by  Principal  of  School.. —  Field  v. 
Robinson,  198  Pa.  St.  638. 

Nonliability  of  Pupil  Refusing  to  Be  Vacci- 
nated to  Penalty  under  Compulsory  Attendance 
Acts.  —  Com.  v.  Smith,  24  Pa.  Co.  Ct.  129,  6 
Lack.  Leg.  N.  (Pa.)  253,  8  Del.  Co.  Rep.  (Pa.) 
61,  9  Pa.  Dist.  625,  14  York  Leg.  Rec.  (Pa.)  69. 

4.  Statutes  Held  Constitutional.  —  Bissell  v. 
Davison,  65  Conn.  183  ;  Field  v.  Robinson,  198 
Pa.  St.  638. 

5.  Bissell  v.  Davison,  65  Conn.  183. 

6.  Requiring  Vaccination  Apart  from  Express 
Statute.  —  Potts  v.  Breen,  167  111.  67,  59  Am. 
St.  Rep.  262  ;  Lawbaugh  v.  Board  of  Education, 
177  111.  572:  Osborn  v.  Russell,  64  Kan.  507; 
Mathews  v.  Kalamazoo  Roard  of  Education,  127 
Mich.  530 ;  State  v.  Burdge,  95  Wis.  390.  Coin- 
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all  acts  and  make  all  rules  necessary  for  the  preservation  of  the  public  health 
vests  in  the  authorities  designated  power  to  enforce,  in  cases  of  emergency 
rendering  it  reasonably  necessary  in  the  interests  of  public  health,  and  for  the 
prevention  of  the  spread  of  smallpox,  a  regulation  requiring  children  to  be 
vaccinated  as  a  condition  to  their  admission  to  the  public  schools.1 

g.  Payment  of  Tuition.  —  Under  the  school  laws,  as  a  general  rule,  no 
tuition  fees  are  required  for  instruction  in  the  public  schools.2  But  it  has 
been  held  in  Kentucky  that  a  contract  between  a  teacher  and  a  board  of  trus- 
tees whereby  the  former  was  allowed  to  give  lessons  in  the  higher  branches 
of  education  to  pupils  desiring  them,  at  their  own  expense,  was  valid  in  the 
absence  of  proof  that  the  teacher's  duty  and  efficiency  in  connection  with  the 
common-school  branches  required  by  law  to  be  taught  were  interfered  with  or 
impaired.3 

2.  Punishment  —  a.  Corporal  Punishment  —  (i)  In  General.  —  It  is  the 
duty  of  the  teacher  to  enforce  the  rules  and  regulations  adopted  by  the  school 
directors  for  the  government  of  the  school,  and  to  maintain  discipline  in  the 
school.  And  in  order  to  maintain  discipline  or  to  compel  obedience  to  any 
lawful  regulation,  the  teacher  may  inflict  corporal  punishment  upon  a  pupil, 
since  the  teacher  for  the  time  being  stands,  to  some  extent  at  least,  in  loco 
parentis,  and  has  such  a  portion  of  the  powers  of  the  parent  delegated  to  him, 
namely,  that  of  restraint  and  correction,  as  may  be  necessary  to  answer  the 
purposes  for  which  he  is  employed.4 


pare  Matter  of  Rebenack,  62  Mo.  App.  8 ;  Mat- 
ter of  Walters,  84  Hun  (N.  Y.)  457. 

1.  Blue  v.  Beach,  155  Ind.  121  ;  State  v. 
Zimmerman,  86  Minn.  353 ;  Dufneld  v.  Wil- 
liamsport  School  Dist.,  162  Pa.  St.  476;  State 
v.  Board  of  Education,  21  Utah  401. 

2,  Tuition  Fees.  —  State  v.  Board  of  Educa- 
tion, 96  Wis.  95.  And  see  the  statutes  of  the 
various  states. 

Resolution  of  Board  Requiring  Tuition  Fee  Held 
Invalid.  —  Young  v.  Fountain  Inn  Graded 
School,  64  S.  Car.  131,  distinguishing  Holler 
v.  Rock  Hill  School  Dist.,  60  S.  Car.  41. 

Payment  of  Tuition  by  Nonresident.  —  Edwards 
v.  State,  143  Ind.  84;  Rogers  v.  Graded  School, 
(Ky.  1890)  13  S.  W.  Rep.  587;  Fractional 
School  Dist.  No.  1  v.  Yerrington,  108  Mich. 
414;  State  v.  School  Dist.,  55  Neb.  317. 

In  State  v.  Board  of  Education,  96  Wis.  95, 
it  was  held  that  if  the  primary  purpose  of  a 
nonresident's  locating  in  a  certain  district  is 
to  participate  in  the  advantages  which  the 
public  schools  therein  afford,  he  must  pay 
tuition,  even  though  there  be  some  other  inci- 
dental purpose  to  be  subserved  while  so  attend- 
ing school  therein.  To  the  same  effect  see 
School  District  v.  Matherly,  84  Mo.  App.  140. 
See  also  School  Dist.  No.  1  v.  Bragdon,  23  N. 
H.  507.  But  where  a  child  of  school  age  is  sent 
or  goes  into  a  certain  school  district  with  the 
primary  purpose  of  securing  a  home  with  a 
particular  family,  then  he  is  entitled  to  the 
benefits  of  the  public  school  of  such  district  free 
of  charge.  State  v.  Thayer,  74  Wis.  48.  See 
also  Yale  v.  West  Middle  School  Dist.,  59  Conn. 
489 ;  Gardner  v.  Board  of  Education,  5  Dak. 
250- 

Contract  to  Pay  Tuition  by  Nonresident  Enforce- 
able. —  Westfield  Borough  School  Dist.  v.  Dill- 
man,  22  Pa.  Co.  Ct.  567,  5  Lack.  Leg.  N.  (Pa.) 

286. 

Tuition  Payable  by  Town  or  District  of  Resi- 
dence.—  Millard  v.  Egremont,  164  Mass.  430; 
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Hurlburt  v.  Boxford,  171  Mass.  501;  State  v. 
Hamilton,  69  Miss.  116;  Union  School  Dist.  v. 
District  No.  20,  71  N.  H.  269. 

District  of  Residence  Held  Not  Liable  for  Tuition 
Apart  from  Agreement.  —  Board  of  Education  v. 
Board  of  Education,  50  Ohio  St.  439. 

3.  Major  v.  Cayce,  98  Ky.  357. 

4.  Power  of  Teacher  to  Inflict  Corporal  Punish- 
ment. —  See  generally  the  title  Assault  and 
Battery,  vol.  2,  p.  962.  And  see  Thomason  v. 
State,  (Tex.  Crim.  1898)  43  S.  W.  Rep.  1013; 
State  v.  Burton,  45  Wis.  150,  30  Am.  Rep.  706. 

Whether  Teacher  Acts  in  Loco  Parentis.  —  In 
Fitzgerald  v.  Northcote,  4  F.  &  F.  656,  Cock- 
burn,  C.  J.,  said:  "  Now,  as  to  this  I  have  to 
tell  you  that  the  authority  of  the  schoolmaster 
is,  while  it  exists,  the  same  as  that  of  the  par- 
ent. A  parent,  when  he  places  his  child  with  a 
schoolmaster,  delegates  to  him  all  his  own  au- 
thority so  far  as  it  is  necessary  for  the  welfare 
of  the  child."  But  this  rule  has  been  questioned, 
and  the  tendency  of  the  modern  cases  is  to  hold 
that  a  teacher  has  only  such  portion  of  the 
powers  of  the  parent  as  may  be  necessary  to 
answer  the  purposes  for  which  he  is  employed. 
1  Bl.  Com.  453;  Lander  v.  Seaver,  32  Vt.  114; 
76  Am.  Dec.  156;  Rulison  v.  Post,  79  111.  567; 
State  v.  Webber,  108  Ind.  31,  58  Am.  Rep. 
30;  State  v.  Mizner,  50  Iowa  145.  32  Am.  Rep. 
128;  Morrow  v.  Wood,  35  Wis.  59,  17  Am. 
Rep.  471. 

Moderate  Correction  by  Teacher  Authorized  by 
Statute.  —  Penal  Code  of  Texas,  art.  490,  subd. 
1  ;  Hutton  v.  State,  23  Tex.  App.  386 ;  59 
Am.  Rep.  776 ;  Bolding  v.  State,  23  Tex.  App. 
172. 

Right  to  Remove  Adult  Pupil  by  Force.  — 

Stevens  v.  Fassett,  27  Me.  266. 

But  in  Hughes  v.  Goodell,  3  Pittsb.  (Pa.) 
264,  it  was  held  that  a  student  expelled  from  a 
normal  school  by  the  faculty  could  not  be  ex- 
cluded from  a  public  exhibition  subsequently 
given  at  the  school,  without  any  evidence  of 
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(2)  Wanton  or  Malicious  Punishment.  —  If  the  teacher  inflicts  punishment 
wantonly  or  to  gratify  malice  he  will  be  liable.1 

(3)  Excessive  Punishment.  —  In  some  of  the  cases  it  is  held  that  the  teacher 
must  exercise  judgment  and  discretion,  and  in  every  instance  be  governed  as  to 
the  severity  of  the  punishment  by  the  nature  of  the  offense,  and  the  age,  size, 
and  endurance  of  the  pupil,  and  that  he  will  be  liable  if  he  inflicts  punishment 
which  in  the  judgment  of  a  reasonable  man  is  clearly  excessive  or  immoderate, 
regardless  of  whether  his  mocive  was  malicious  or  not.3  On  the  other  hand, 
it  is  held  that  for  an  error  in  judgment,  although  the  punishment  is  unneces- 
sarily excessive,  if  it  is  not  of  a  nature  to  cause  lasting  injury  and  if  the  teacher 
acts  in  good  faith,  he  is  not  liable.3  It  is  a  question  for  the  jury  upon  the  facts 
of  the  case  whether  or  not  punishment  was  excessive.4 

b.  Expulsion  and  Suspension  —  (1)  Power  to  Expel — (a)  school  Board.  — 
The  power  to  expel  or  suspend  a  pupil  from  school  for  sufficient  cause  has 
been  conferred  by  statute  in  some  states  upon  the  school  directors  or  trustees, 
or  similar  officers.5  And  even  where  the  authority  of  the  school  directors  is 
not  defined  by  statute,  they  nevertheless  have  power  to  expel  or  suspend  the 
pupil  from  school  for  sufficient  cause.6 

(b)  Teacher.  —  A  teacher  also  has  the  inherent  power  to  suspend  a  pupil 
whenever  necessary  for  the  interests  of  the  school^  unless  he  has  been 
deprived  of  the  power  by  statute  or  the  affirmative  action  of  the  proper 
authorities.'     But  it  has  been  held  that  a  teacher  has  no  authority  to  exclude 


improper  conduct  or  suspicion  of  improper  mo- 
tive, and  that  a  recovery  could  be  had  for  a 
forcible  exclusion. 

Offense  for  Which  Punishment  Is  Inflicted  Must 
Be  Definite  and  Known  to  Pupil.  —  State  v. 
Mitzner,  50  Iowa  149,  32  Am.  Rep.  128. 

Presumption  that  Punishment  Was  Lawful.  — 
State  v.  Pendergrass,  2  Dev.  &  B.  L.  (19  N. 
Car.)  365,  31  Am.  Dec.  416;  Com.  v.  Seed,  5 
Pa.  L.  J.  Rep.  78,  4  Am.  L.  J.  N.  S.  137;  An- 
derson v.  State,  3  Head  (Tenn.)  455,  75  Am. 
Dec.  774;  Hathaway  v.  Rice,  19  Vt.  102;  Lan- 
der v.  Seaver,  32  Vt.  114,  76  Am.  Dec. 
156. 

But  where  evidence  is  introduced  on  both 
sides  of  the  question  no  presumption  will  be 
entertained.  Haycraft  v.  Grigsby,  88  Mo.  App. 
354- 

Nonliability  of  Municipality  for  Act  of  Attend- 
ance Officer  Appointed  in  Obedience  to  Act  of  Legis- 
lature. —  Rhall  v.  Board  of  Education,  40  N.  Y. 
App.  Div.  412. 

1.  Liability  for  Wanton  or  Malicious  Punish- 
ment.—  Boyd  v.  State,  88  Ala.  169,  16  Am.  St. 
Rep.  31;  State  v.  Long,  117  N.  Car.  791.  See 
also  Anderson  v.  State,  3  Head  (Tenn.)  455, 
75  Am.  Dec.  774. 

Testimony  of  Teacher  as  to  His  Intent  Admis- 
sible. —  Kinnard  v.  State,  35  Tex.  Crim.  276, 
60  Am.  St.  Rep.  47  ;  Howerton  v.  State,  (Tex. 
Crim.  1898)  43  S.  W.  Rep.  1018. 

2.  Liability  for  Excessive  Punishment.  —  Boyd 
v.  State,  88  Ala.  172,  16  Am.  St.  Rep.  31; 
Sheehnn  v.  Sturges,  53  Conn.  481  ;  Cooper  v. 
Mcjunkin,  4  Ind.  290;  Vanvactor  v.  State,  113 
Ind.  276,  3  Am.  St.  Rep.  645  ;  Patterson  v. 
Nutter,  78  Me.  512;  Com.  v.  Randall,  4  Gray 
(Mass.)  36;  State  v.  Boyer,  70  Mo.  App.  156; 
Haycraft  v.  Grigsby,  88  Mo.  App.  359:  Ander- 
son v.  State,  3  Head  (Tenn.)  455,  75  Am.  Dec. 
774;  Lander  r^Seaver,  32  Vt.  114,  76  Am.  Dec. 
156.  See  also  Howerton  v.  State,  (Tex.  Crim. 
1898)  43  S.  W.  Rep.  1018. 
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Teacher  Incompetent  as  Expert  on  Question  of 
Reasonableness  of  Force  Used.  —  Howerton  v. 
State,  (Tex.  Crim.  1898)  43  S.  W.  Rep.  1018. 

Liability  for  Manslaughter  in  Case  of  Pupil's 
Death  from  Chastisement,  —  Reg.  v.  Hopley,  2 
F.  &  F.  206. 

3.  Fox  v.  People,  84  111.  App.  270  ;  Heritage 
V.  Dodge,  64  N.  H.  297;  State  v.  Pendergrass,  2 
Dev.  &  B.  L.  (19  N.  Car.)  365,  31  Am.  Dec. 
416;  State  v.  Alford,  68  N.  Car.  322;  Com.  v. 
Seed,  5  Pa.  L.  J.  Rep.  78,  4  Am.  L.  J.  N.  S.  137  ; 
State  v.  Burton,  45  Wis.  150,  30  Am.  Rep.  706. 

4.  Excessiveness  a  Question  for  the  Jury.  — 
Com.  v.  Randall,  4  Gray  (Mass.)  36;  State  v. 
Boyer,  70  Mo.  App.  156;  Lander  v.  Seaver,  32 
Vt.  114,  76  Am.  Dec.  156. 

But  in  State  v.  Mizner,  50  Iowa  145,  32  Am. 
Rep.  128,  it  was  said:  "Any  punishment  with 
a  rod  which  leaves  marks  or  welts  on  the  person 
of  the  pupil  for  two  months  afterward,  or  much 
less  time,  is  immoderate  and  excessive,  and  the 
court  would  have  been  justified  in  so  instructing 
the  jury." 

5.  See  the  statutes  of  the  various  states. 

6.  Power  of  School  Board  to  Suspend  Pupils.  — 
Rulison  v.  Post,  79  111.  567  ;  Murphy  v.  Board 
of  Directors,  30  Iowa  429  ;  Burdick  v.  Babcock, 
31  Iowa  562;  Spear  v.  Oummings,  23  Pick. 
(Mass.)  226,  34  Am.  Dec.  53  ;  Roberts  v.  Bos- 
ton, 5  Cush.  (Mass.)  198;  Sherman  v.  Charles- 
town,  8  Cush.  (Mass.)  160;  Spiller  v.  Woburn, 
12  Allen  (Mass.)  127;  Hodgkins  v.  Rockport, 
105  Mass.  475  ;  Sewell  v.  Board  of  Education, 
29  Ohio  St.  89  ;  Ferriter  v.  Tyler,  48  Vt.  444, 
21  Am.  Rep.  133. 

Right  of  Single  Member  of  Board  to  Exclude 
Pupil  Temporarily  by  Force.  —  Peck  v.  Smith, 
41  Conn.  442;  State  v.  Williams,  27  Vt.  755. 

7.  Power  of  Teacher  to  Suspend  Pupil.  —  Fer- 
riter v.  Tyler,  48  Vt.  444,  21  Am.  Rep.  133 ; 
Stntc  7'.  Burton,  45  Wis.  151,  30  Am.  Rep.  706. 

Reinstatement  by  Board  as  Ground  for  Teacher's 
Quitting   School.  —  And  it  has  been  held  that  if 
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a  child  permanently  from  school  unless  he  acts  under  the  order  of  the  proper 
school  authorities.1 

(2)  Grounds  for  Expulsion  —  (a)  Violation  of  Rules.  —  Expulsion  or  suspension 
may  be  incurred  by  a  breach  of  a  reasonable  rule  or  regulation  properly  pre- 
scribed by  the  school  authorities.3 

(b)  In  Absence  of  Express  Regulations.  —  It  is  not  absolutely  essential  that  there 
should  be  an  express  rule  which  has  been  violated  ;  where  there  has  been  no 
infraction  of  a  positive  rule  a  pupil  still  may  incur  expulsion  or  suspension  by 
conduct  subversive  of  or  detrimental  to  good  order  or  discipline  in  the  school.3 
If,  however,  the  act  is  in  itself  harmless,  but  may  be  harmful  on  account  of 
the  peculiar  conditions  surrounding  the  school,  it  has  been  held  that  there 
must  be  a  rule  to  justify  expulsion.4 

(c)  Conduct  Authorized  by  Parent.  —  And  the  penalty  of  expulsion  or  suspension 
may  be  incurred  though  the  acts  complained  of  were  authorized  by  the  parent 
or  parents  of  the  pupil.5 

(d)  Conduct  of  Parent.  —  So  it  has  been  held  that  the  board,  either  in  the 
absence  of  a  rule  or  in  furtherance  of  a  prescribed  rule,  has  the  right  to 
exclude  from  the  schools  under  its  control  any  child  whose  parent,  in  the 
schoolroom  or  its  vicinity,  in  the  presence  of  such  child  and  other  pupils,  has 
conducted  himself  in  such  manner  that  his  acts  were  calculated  to  produce 
disorder  in  the  school.6 

(3)  Remedies — (a)  Action  for  Damages.  —  If  the  school  directors  act  in  good 
faith,  they  are  not  liable  for  an  error  of  judgment  in  expelling  a  pupil.  The 
right  to  recover  is  limited  to  cases  where  the  public  officials  have  acted  wantonly 
or  maliciously.7 


a  teacher  expels  a  student  for  good  cause  and 
the  school  committee  afterwards  insists  on  the 
pupil's  reinstatement  regardless  of  its  effect 
upon  the  discipline  of  the  school,  the  teacher 
will  be  justified  in  leaving  the  school.  Scott  v. 
School  Dist.  No.  2,  46  Vt.  452. 

1.  Bishop  v.  Rowley,  165  Mass.  460;  State  v. 
Board  of  Education,  96  Wis.  95. 

Right  of  Parent  to  Appeal  to  Committee.  — 
Bishop  v.  Rowley,  165  Mass.  460. 

2.  Violation  of  Reasonable  Rules  as  Ground  for 
Expulsion.  —  Samuel  Benedict  Memorial  School 
v.  Bradford,  m  Ga.  801  ;  State  v.  Webber,  108 
Ind.  31,  58  Am.  Rep.  30;  Sherman  v.  Charles- 
town,  8  Cush.  (Mass.)  160;  Spiller  v.  Woburn, 
12  Allen  (Mass.)  127;  Russell  v.  Lynnfield,  1 16 
Mass.  365  ;  Guernsey  v.  Pitkin,  32  Vt.  224,  76 
Am.  Dec.  171.  See  infra,  this  title,  Rules  and 
Regulations. 

Private  School.  —  Curry  v.  Lasell  Seminary 
Co.,  168  Mass.  7. 

3.  Stevens  v.  Fassett,  27  Me.  266 ;  State  v. 
Hamilton,  42  Mo.  App.  24. 

Expulsion  for  Use  of  Improper  Language.  — 
Kabus  v.  Seftner,  (Supm.  Ct.  App.  T.)  34  Misc. 
(N.  Y.)  538'.  See  also  Board  of  Education  v. 
Helston,  32  111.  App.  301. 

Suspension  for  Refusal  to  Inform  Directors  of 
Name  of  Pupil  Violating  Rules. —  Board  of  Edu- 
cation v.  Helston,  32  111.  App.  300. 

4.  Board  of  Education  v.  Purse,  101  Ga.  422, 
65  Am.  St.  Rep.  312. 

5.  Expulsion  for  Acts  Authorized  by  Parent.  — 
State  v.  Webber,  108  Ind.  31,  58  Am.  Rep.  30; 
Burdick  v.  Babcock,  31  Iowa  562;  King  v.  Jef- 
ferson City  School  Board,  71  Mo.  628,  36  Am. 
Rep.  499  ;  Bourne  v.  State,  35  Neb.  1  ;  Fessman 
v.  Seeley,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
268;  Ferriter  v.  Tyler,  48  Vt.  444,  21  Am.  Rep. 
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133.  See  also  Curry  v.  Lasell  Seminary  Co., 
168  Mass.  7. 

Rule  Forbidding  Absence  or  Tardiness.  —  Bur- 
dick v.  Babcock,  31  Iowa  562  ;  King  v.  Jefferson 
City  School  Board,  71  Mo.  628,  36  Am.  Rep. 
499 ;  Ferriter  v.  Tyler,  48  Vt.  444,  21  Am.  Rep. 
133- 

Absence  with  Parent's  Sanction  as  Ground  for 
Expulsion  from  Private  School.  —  Fessman  v. 
Seeley,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  268. 
Especially  is  this  a  ground  for  expulsion  where 
it  is  in  violation  of  a  school  regulation  which  is 
made  a  part  of  the  contract.  Curry  v.  Lasell 
Seminary  Co.,  168  Mass.  7. 

6.  Board  of  Education  v.  Purse,  101  Ga.  422, 
65  Am.  St.  Rep.  312. 

7.  No  Liability  for  Error  of  Judgment  in  Ex- 
pelling Pupil.- — McCormick  v.  Burt,  95  111.  263, 
35  Am.  Rep.  163;  Churchill  v.  Fewkes,  13  111. 
App.  520;  Donahoe  v.  Richards,  38  Me.  376; 
Dritt  v.  Snodgrass,  66  Mo.  286,  27  Am.  Rep. 
343  ;  Stephenson  v.  Hall,  14  Barb.  (N.  Y.)  222. 

Statutory  Liability  of  Town.  —  Under  statute 
in  Massachusetts,  making  the  city  or  town  liable 
to  an  action  for  damages  for  the  unlawful  ex- 
clusion of  a  pupil  from  school,  it  has  been  held 
that  no  recovery  could  be  had  where  the  school 
committee  acted  in  good  faith.  Sherman  v. 
Charlestown,  8  Cush.  (Mass.)  160;  Hodgkins  v. 
Rockport,  ips  Mass.  475;  Watson  v.  Cambridge, 
157  Mass.  561  ;  Morrison  v.  Lawrence,  181  Mass. 
127.  But  an  action  was  held  to  be  maintainable 
where  the  committee  acted  arbitrarily  in  failing 
to  give  a  hearing  where  the  facts  were  in  dis- 
pute.   Bishop  v.  Rowley,  165  Mass.  460. 

In  Davis  v.  Boston,  133  Mass.  103,  it  was  held 
that  before  suit  can  be  brought  for  the  expulsion 
of  a  pupil  by  a  teacher  the  parent  is  required  to 
appeal  to  the  school  committee. 
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Right  of  Action  in  Pupil.  —  The  right  of  action,  if  any  exists,  it  has  been  held, 
is  in  the  pupil  and  not  in  the  parent.1 

(b)  Mandamus.  —  Mandamus  will  lie  to  compel  a  board  of  education  to  rein- 
state a  public  school  pupil  who  has  been  arbitrarily  excluded.2 

Right  of  Action  in  Parent  or  Guardian.  —  The  parent  is  the  natural  guardian  of 
the  minor,  charged  by  law  with  the  duty  of  sending  him  to  school,  and  to 
enable  him  to  perform  that  duty  he  is  entitled  in  his  own  behalf  to  bri-ng 
mandamus.3 

(c)  Recovery  of  Advance  Payments  to  Private  School.  —  Where  payments  have  been 
made  in  advance  for  tuition  in  a  private  school  and  the  pupil  is  afterwards 
expelled  for  cause,  and  the  school  authorities  are  thus,  by  the  pupil's  act,  pre- 
vented from  performing  their  contract,  no  recovery  can,  as  a  general  rule,  be 
had  for  the  money  advanced,4  especially  where  the  contract  expressly  so  pro- 
vides.5 Indeed,  where  the  contract  provides  that  no  money  will  be  returned 
in  case  of  dismissal  for  bad  conduct,  a  recovery  may  be  had  for  tuition  due 
but  unpaid  at  the  time  of  the  expulsion.6 

c.  Offenses  Out  of  School.  —  The  right  to  chastise7  or  expel8  is  not 
necessarily  limited  to  acts  done  during  school  hours,  but  may  extend  to  acts 
committed  outside  of  the  schoolroom,  if  the  effect  of  such  acts  reaches  within 
the  schoolroom  and  is  detrimental  to  good  order  and  the^best  interests  of  the 
school,  and  this  rule  applies  to  conduct  of  the  pupil  after  his  return  home,9  as 
well  as  to  his  conduct  in  going  to  and  from  school. 10 

IV.  Rules  and  Regulations.  —  The  board  of  directors  or  trustees  have 
power  to  adopt  and  enforce  appropriate  and  reasonable  rules  and  regulations 


Damages  Held  Not  Recoverable  Against  Teacher. 

—  Stuckey  v.  Churchman,  2  111.  App.  584  ;  Spear 
v.  Cummings,  23  Pick.  (Mass.)  224,  34  Am. 
Dec.  53. 

1.  Donahoe  v.  Richards,  38  Me.  376;  Stephen- 
son v.  Hall,  14  Barb.  (N.  Y.)  222.  See  also 
Sherman  v.  Charlestown,  8  Cush.  (Mass.)  161  ; 
Spear  v.  Cummings,  23  Pick.  (Mass.)  224,  34 
Am.  Dec.  53.  But  see  Roe  v.  Deming,  21  Ohio 
St.  666. 

Right  of  Parent  to  Damages  for  Amount  Re- 
quired to  Be  Expended  in  Education  of  Child.  — 

See  Board  of  Education  v.  Purse,  101  Ga.  422, 
65  Am.  St.  Rep.  312;  Morrison  v.  Lawrence, 
181  Mass.  127;  Larock  v.  Putnam,  m  Mass. 
499- 

2.  Mandamus  to  Compel  Reinstatement  of  Pupil. 

—  Board  of  Education  v.  Helston,  32  111.  App. 
301  ;  Murphy  v.  Board  of  Directors,  30  Iowa 
429 ;  Perkins  v.  Independent  School  Dist.,  56 
Iowa  476  ;  State  v.  Osborne,  24  Mo.  App.  309, 
32  Mo.  App.  536.  See  also  Brown  v.  Cleveland 
Board  of  Education,  8  Ohio  Dec.  378,  6  Ohio 
N.  P.  411  ;  Cochran  v.  Patillo,  16  Tex.  Civ.  App. 
458  ;  State  v.  Board  of  Education,  63  Wis.  234, 
S3  Am.  Rep.  282. 

Pupil  Refusing  to  Obey  Reasonable  Order  Not 
Entitled  to  Mandamus.  —  State  v.  Randall,  79 
Mo.  App.  226. 

Failure  to  Appeal  to  County  Superintendent  as 
Ground  for  Denial  of  Writ.  —  Eubank  v.  Boughton, 
98  Va.  499. 

Failure  to  Appeal  to  Board  for  Act  of  Principal 
as  Ground  for  Denial  of  Mandamus.  —  People  v. 
Board  of  Education,  (N.  Y.  Super.  Ct.  Spec.  T.) 
4  N.  Y.  Supp.  102. 

3.  Bissell  v.  Davison,  65  Conn.  190;  People  v. 
Board  of  Education,  18  Mich.  400. 

In  cases  where  application  was  made  for  re- 
instatement of  the  child  in  the  school,  it  will  be 
generally  found  that  the  application  was  made 
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in  the  name  and  in  behalf  of  the  parent  or 
guardian.  Board  of  Education  v.  Purse,  101 
Ga.  422,  65  Am.  St.  Rep.  312;  Rulison  v.  Post, 
79  III.  567;  School  Trustees  v.  People,  87  111. 
303,  29  Am.  Rep.  55  ;  People  v.  Board  of  Edu- 
cation, 18  Mich.  400;  Holman  v.  School-Dist. 
No.  5,  77  Mich.  605  ;  Binde  v.  Klinge,  30  Mo. 
App.  285  ;  State  v.  Board  of  Education,  63  Wis. 
234,  53  Am.  Rep.  282. 

4.  Curry  v.  Lasell  Seminary  Co.,  168  Mass. 
7;  Kabus  v.  Seftner,  (Supm.  Ct.  App.  T.)  34 
Misc.  (N.  Y.)  538. 

5.  Fessman  v.  Seeley,  (Tex.  Civ.  App.  1895) 
30  S.  W.  Rep.  268. 

6.  Horner  v.  Westcott,  124  N.  Car.  518. 
Pupil  Admitted  on  Half  Rates.  —  Where  by 

special  contract  half  of  the  catalogue  prices  was 
to  be  paid,  and  dismissal  occurred  before  pay- 
ment, half  rates  only  are  recoverable.  Horner 
School  v.  Wescott,  124  N.  Car.  518. 

7.  Right  to  Chastise  for  Offenses  Out  of  School. 

—  Deskins  v.  Gose,  85  Mo.  485,  55  Am.  Rep. 
387 ;  Hutton  v.  State,  23  Tex.  App.  386,  59  Am. 
Rep.  776;  Lander  v.  Seaver,  32  Vt.  114,  76  Am. 
Dec.  156.  See  also  Bolding  v.  State,  23  Tex. 
App.  172. 

8.  Expulsion  for  Offenses  Out  of  School.  —  Bur- 
dick  v.  Babcock,  31  Iowa  562;  Sherman  v. 
Charlestown,  8  Cush.  (Mass.)  160.  Compare- 
Murphy  v.  Board  of  Directors,  30  Iowa  429. 

Acts  of  Immorality.  —  Sherman  v.  Charles- 
town, 8  Cush.  (Mass.)  160. 

9.  King  v.  Jefferson  City  School  Board.  71 
Mo.  628,  36  Am.  Rep.  499,  distinguishing  Dritt 
v.  Snodgrass.  66  Mo.  286,  27  Am.  Rep.  343. 

Insulting  Teacher  in  Presence  of  Other  Pupils. 

—  Lander  v.  Seaver,  32  Vt.  114,  76  Am.  Dec. 
156. 

10.  Quarreling  or  Using  Profane  Language  on 
Way  Horn.  — Deskins  v.  Gose,  85  Mo.  485,  55 
Am.  Rep.  387. 
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for  the  government  and  management  of  the  schools  under  their  control.1  It 
is  the  right  of  the  teacher,  in  the  absence  of  rules  established  by  the  school 
board  or  other  proper  authority,  to  make  all  necessary  and  proper  rules  for 
the  good  conduct  and  order  of  the  school,  and  it  is  his  duty  to  see  that  order 
is  maintained  and  the  rules  observed.  It  frequently  happens  that  emergencies 
arise  which  require  prompt  action  and  for  which  the  rules  do  not  provide.  In 


1.  Power  of  Board  to  Adopt  Reasonable  Regula- 
tions. —  Ward  v.  Flood,  48  Cal.  36,  17  Am. 
Rep.  405  ;  People  v.  Board  of  Education,  26  111. 
App.  476  ;  Board  of  Education  v.  Bolton,  85  111. 
App.  95  ;  Rulison  v.  Post,  79  111.  567  ;  Danen- 
hoffer  v.  State,  69  Ind.  295,  35  Am.  Rep.  216; 
Fertich  v.  Michener,  11 1  Ind.  472,  60  Am.  Rep. 
709;  Donahoe  v.  Richards,  38  Me.  376;  Sher- 
man v.  Charlestown,  8  Cush.  (Mass.)  160;  Hol- 
man  v.  School-Dist.  No.  5,  77  Mich.  60s  ;  King 
v.  Jefferson  City  School  Board,  71  Mo.  628,  36 
Am.  Rep.  499  ;  Dritt  v.  Snodgrass,  66  Mo.  286, 
27  Am.  Rep.  343  ;  Bourne  v.  State,  35  Neb.  1  ; 
Roe  v.  Deming,  21  Ohio  St.  666;  Sewell  v. 
Board  of  Education,  29  Ohio  St.  89  ;  Guernsey 
v.  Pitkin,  32  Vt.  225,  76  Am.  Dec.  171.  See 
also  Weatherly  v.  Chattanooga,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  136. 

In  Burdick  v.  Babcock,  31  Iowa  562,  Beck,  J., 
said :  "  Any  rule  of  the  school,  not  subversive 
of  the  rights  of  the  children  or  parents,  or  in 
conflict  with  humanity  and  the  precepts  of  di- 
vine law,  which  tends  to  advance  the  object  of 
the  law  in  establishing  public  schools,  must  be 
considered  reasonable  and  proper." 

Requiring  Pupils  to  Pursue  Particular  Studies 
Held  Reasonable.  —  State  v.  Webber,  108  Ind. 
31,  58  Am.  Rep.  30  ;  State  v.  Mizner,  50  Iowa 
145,  32  Am.  Rep.  128;  Sewell  v.  Board  of  Edu- 
cation, 29  Ohio  St.  89  ;  Guernsey  v.  Pitkin,  32 
Vt.  225,  76  Am.  Dec.  171. 

The  authorities  of  a  public  school  have  full 
power  to  make  it  a  part  of  the  school  course  to 
write  compositions' and  enter  into  debates,  to 
determine  upon  suitable  subjects,  and  to  pre- 
scribe that  all  pupils  shall  participate  therein. 
Samuel  Benedict  Memorial  School  v.  Bradford, 
in  Ga.  801  ;  Guernsey  v.  Pitkin,  32  Vt.  224,  76 
Am.  Dec.  171. 

And  it  has  been  held  that  for  a  failure  to 
comply  with  such  regulation  a  pupil  may  be  ex- 
pelled. Samuel  Benedict  Memorial  School  v. 
Bradford,  11 1  Ga.  801;  State  v.  Webber,  108 
Ind.  31,  58  Am.  Rep.  30;  Guernsey  v.  Pitkin, 
32  Vt.  224,  76  Am.  Dec.  171.  And  this  though 
the  pupil  acted  under  the  parent's  direction. 
State  v.  Webber,  108  Ind.  31,  58  Am.  Rep.  30. 

.But  it  has  been  held  that  the  teacher  is  not 
authorized  to  punish  a  pupil  for  refusing  to  pur- 
sue a  certain  course  of  study,  where  the  parent 
had  requested  that  the  pupil  be  excused  from  so 
doing.  State  v.  Mizner,  50  Iowa  145,  32  Am. 
Rep.  128. 

Moreover,  the  rule  is  laid  down  in  several 
authorities,  that  requiring  a  pupil  to  pursue 
a  study  when  the  parent  requests  that  he  be 
excused  from  so  doing  is  unreasonable,  so  long 
as  the  failure  of  the  pupil  thus  excepted  to 
study  all  the  branches  of  the  prescribed  course 
does  not  prejudice  the  equal  rights  of  other 
pupils.  Rulison  v.  Post,  79  111.  569 ;  School 
Trustees  v.  People,  87  111.  303,  29  Am.  Rep.  55  ; 
State  v.  School  Dist.  No.  1,  31  Neb.  552;  Mor- 
row v.  Wood,  35  Wis.  59,  17  Am.  Rep.  471. 
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Rule  Requiring  Payment  for  Damage  to  School 
Property  on  Pain  of  Expulsion  or  Chastisement 
Unreasonable. — State  v.  Vanderbilt,  116  Ind. 
ii,  9  Am.  St.  Rep.  820;  Perkins  v.  Independent 
School  Dist.,  56  Iowa  476. 

Rule  Requiring  Child  of  Certain  Age  to  Enter 
Within  Specified  Time.  —  Under  Massachusetts 
statutes  allowing  but  not  requiring  children  un- 
der seven  years  of  age  to  attend  the  public 
schools,  it  has  been  held  that  a  requirement 
adopted  by  the  school  committee  to  the  effect 
that  children  under  the  age  of  seven  years  could 
not  enter  the  school  except  at  the  beginning  of 
the  fall  term  or  within  three  or  four  weeks 
thereafter,  unless  qualified  to  enter  classes  ex- 
isting in  the  school  at  the  time  of  entry,  was 
reasonable,  and  that  a  noncompliance  with  such 
rule  would  be  a  ground  for  exclusion.  Alvord 
v.  Chester,  180  Mass.  20.  Compare  Board  of 
Education  v.  Bolton,  85  111.  App.  92. 

Rule  Requiring  Pupils  to  Supply  Wood  for  Fire 
Held  Unreasonable.  —  State  v.  Board  of  Educa- 
tion, 63  Wis.  234,  53  Am.  Rep.  282. 

Rule  Requiring  Pupils  Living  with  Parents  Not 
to  Attend  Parties  Unreasonable.  —  State  v.  Os- 
borne, 24  Mo.  App.  309.  See  also  Dritt  v.  Snod- 
grass, 66  Mo.  286,  27  Am.  Rep.  343  ;  State  v. 
Osborne,  32  Mo.  App.  536. 

Rule  Requiring  Parent  to  Sign  and  Return 
Report  Reasonable.  —  Bourne  v.  State,  35  Neb.  1. 

Absence  or  Tardiness.  —  Rules  requiring  regu- 
larity and  promptness  in  attendance  at  school 
on  pain  of  expulsion  or  suspension,  except  for 
good  cause,  have  been  held  reasonable.  Russell 
v.  Lynnfield,  116  Mass.  365.  And  this  though 
the  violation  of  the  rule  was  with  the  parent's 
consent.  Burdick  v.  Babcock,  31  Iowa  562: 
King  v.  Jefferson  City  School  Board,  71  Mo. 
628,  36  Am.  Rep.  499  ;  Ferriter  v.  Tyler,  48  Vt. 
444,  21  Am.  Rep.  133.  See  also  Churchill  v. 
Fewkes,  13  111.  App.  520;  Curry  v.  Lasell  Semi- 
nary Co.,  168  Mass.  7. 

A  rule  barring  the  doors  of  the  schoolhouse 
for  tardiness  to  little  children  coming  a  great 
distance  in  winter,  is  unreasonable.  Thompson 
v.  Beaver,  63  111.  353. 

But  a  rule  requiring  tardy  pupils  to  remain 
either  in  the  hall  of  the  school  building,  which 
is  provided  with  heat,  or  in  the  office  of  the 
principal,  until  the  opening  exercises,  lasting 
from  ten  to  fifteen  minutes,  are  concluded,  in 
order  that  such  exercises  may  not  be  interrupted 
or  disturbed,  is  in  itself  a  reasonable  regulation. 
Fertich  v.  Michener,  m  Ind.  472.  60  Am.  Rep. 
709. 

Rule  Making  Male  Teachers  Only  Eligible  as 
Principals  of  Grammar  Schools  for  Boys  Held  Rea- 
sonable. —  Com.  v.  Board  of  Public  Education, 
187  Pa.  St.  70.  See  also  Com.  v.  Jenks,  154  Pa. 
St.  368. 

Rule  Requiring  Experience  on  Part  of  Supervis- 
ing Principal  Held  Reasonable.  —  Com.  v.  Jenks, 
154  Pa.  St.  368,  32  W.  N.  C.  (Pa.)  207.  See 
also  Sherry  v.  Sheppard,  12  Pa.  Co.  Ct.  168. 
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such  cases  the  teacher  must  act,  and  his  action  is  binding  until  the  board 
directs  otherwise.1  But  against  the  order  of  the  board  of  trustees  the  teacher 
cannot  enforce  his  rules.* 

V.  Text-books  and  Courses  of  Study  —  1.  Text-books  —  a.  Power  of 
Legislature  to  Establish  Uniform  Series.  —  In  the  absence  of  any- 
constitutional  inhibition,  the  state  legislatures  have  power  to  establish  a 
uniform  series  of  text-books  to  be  taught  in  the  public  schools.3  And  to  this 
end  the  legislature  may  confer  upon  a  particular  publisher  the  exclusive 
privilege  of  furnishing  a  series  of  books,  either  directly  to  the  patrons  of  the 
school,4  or  to  designated  school  officers  from  whom  the  patrons  will  be  required 
to  purchase  at  a  designated  price.5 

b.  Change  OF  Series.  —  Provision  for  changing  text-books  is  made  by 
statute  in  some  jurisdictions,  with  restrictions  in  some  instances  as  to  the 
number  of  changes  to  be  made  within  a  given  time.6    But  it  has  been  held 


Recording  Regulation  Not  Essential  to  Its 
Validity.  — In  Alvord  v.  Chester,  180  Mass.  20, 
it  was  held  not  to  be  essential  to  the  validity 
of  a  rule  that  it  should  be  recorded  in  the  per- 
manent record  book  of  the  school  committee  as 
directed  by  statute.  To  same  effect  see  Russell 
v.  Lynnfield,  116  Mass.  365;  Fertich  v.  Mich- 
ener,  111  Ind.  472,  60  Am.  Rep.  709. 

What  Are  Reasonable  Rules  a  Question  of  Law. 
—  Thompson  v.  Beaver,  63  111.  353  ;  Roberson  v. 
Troutt,  17  111.  App.  386;  Fertich  v.  Michener, 
m  Ind.  472,  60  Am.  Rep.  709  ;  State  v.  Vander- 
bilt,  116  Ind.  ii,  9  Am.  St.  Rep.  820. 

1.  Power  of  Teacher  to  Make  Rules.  —  Sheehan 
v.  Sturges,  53  Conn.  481  ;  Sherman  v.  Charles- 
town,  8  Cush.  (Mass.)  163  ;  Russell  v.  Lynnfield, 
116  Mass.  366  ;  Hodgkins  v.  Rockport,  105  Mass. 
476;  Huse  v.  Lowell,  10  Allen  (Mass.)  150; 
Kidder  v.  Chellis,  59  N.  H.  473  ;  Danenhoffer 
v.  State,  69  Ind.  295,  35  Am.  Rep.  216;  Deskins 
v.  Gose,  85  Mo.  485,  55  Am.  Dec.  387;  State  v. 
Hamilton,  42  Mo.  App.  24  ;  State  v.  Randall,  79 
Mo.  App.  226;  Metcalf  v.  State,  21  Tex.  App. 
174;  State  v.  Burton,  45  Wis.  150,  30  Am.  Rep. 
706. 

2.  Parker  v.  School  Dist.  No.  38,  5  Lea 
(Tenn.)  525. 

Duty  of  Teacher  to  Familiarize  Himself  with 
Rules.  —  McLellan  v.  St.  Louis  Public  Schools, 
15  Mo.  App.  362;  Ellis  v.  North  Carolina  Deaf, 
etc.,  Inst.,  68  N.  Car.  427. 

3.  Legislative  Power  to  Establish  Uniform  Series 
of  Text-books.  —  State  v.  Haworth,  122  Ind. 
462 ;  Baltimore  City  School  Com'rs  v.  State 
Board  of  Education,  26  Md.  505 ;  Curryer  v. 
Merrill,  25  Minn.  1,  33  Am.  Rep.  450;  Leeper 
v.  State,  103  Tenn.  500. 

4.  Authorizing  Contract  with  Particular  Pub- 
lisher. —  State  v.  Haworth,  122  Ind.  462; 
Leeper  v.  State,  103  Tenn.  500.  See  also  Ban- 
croft v.  Thayer,  5  Sawy.  (U.  S.)  502. 

For  decisions  to  the  effect  that  such  privi- 
lege granted  to  the  publisher  is  not  a  monopoly, 
see  the  title  Monopolies  and  Corporate  Trusts, 
vol.  20,  p.  865. 

Contract  to  Furnish  Books  During  Pleasure  of 
Board.  —  Ivison  v.  School  Com'rs,  39  Fed.  Rep. 
735- 

Execution  of  Bond  by  Publisher.  —  Effingham 
v.  Olson,  48  Kan.  565  ;  Johnson  v.  Ginn,  105 
Ky.  654;  Com.  v.  Ginn,  (Ky.  1901)  63  S.  W. 
Rep.  467. 

5.  Bait  imore   City   School   Com'rs  v.  State 


Board  of  Education,  26  Md.  505  ;  Hartwell  v. 
Littleton,  13  Pick.  (Mass.)  229;  Curryer  v. 
Merrill,  25  Minn.  1,  33  Am.  Rep.  450. 

6.  Statutory  Provisions  for  Changing  Text- 
books. —  People  v.  Board  of  Education,  175  111. 
9  ;  Jones  v.  Board  of  Education,  88  Mich.  371  ; 
State  v.  State  Boafd  of  Education,  18  Nev. 
173;  State  v.  Board  of  Education,  35  Ohio  St. 
368. 

Power  of  State  Board  to  Reconsider  Before 
Adoption  by  District  Board.  —  But  in  State  v. 
State  Board  of  Education,  18  Nev.  173,  it  was 
held  that,  notwithstanding  a  statute  limiting  the 
time  within  which  a  change  might  be  made,  a 
state  board  of  education  had  the  power  to  re- 
consider its  action  in  prescribing  a  certain  series 
of  text-books,  provided  it  did  so  before  the 
series  was  adopted  by  the  district  board. 

Power  to  Reconsider  at  Same  Session  in  Absence 
of  Statutory  Limitation. —  State  v.  Womack,  4 
Wash.  19. 

Prior  Notice  of  Proposed  Change  Required.  — 

People  v.  State  Board  of  Education,  49  Cal. 
685;  Greene  v.  Board  of  Education,  131  Cal. 
165. 

Action  of  Board  in  Changing  Text-books  Held 
Not  Reviewable  by  Writ  of  Certiorari.  —  People 
v.  Board  of  Education,  54  Cal.  375. 

Demand  as  Prerequisite  to  Mandamus  to  Prohibit 
Changes  of  Text-books.  —  Dobbs  v.  Stauffer,  24 
Kan.  127. 

Mandamus  Denied  to  Publisher.  —  In  Effing- 
ham v.  Hamilton,  68  Miss.  523,  it  was  held  that 
the  Mississippi  statute  providing  for  uniform 
series  of  text-books  in  public  schools  was  in- 
tended for  the  benefit  and  protection  of  the 
people  and  not  of  the  publisher,  and  hence  a 
publisher  whose  books  had  been  selected  by  the 
proper  committee  and  who  had  under  the  statute 
the  right  to  have  a  contract  made  with  him  by 
the  county  superintendent  of  schools  was  not 
entitled  to  a  writ  of  mandamus  to  compel  the 
superintendent  to  make  such  contract,  where  it 
appears  that  the  superintendent  had  entered 
into  a  contract  with  other  publishers,  and 
patrons  of  the  school  had  incurred  the  expense 
of  procuring  the  books  of  the  latter  publishers. 

Request  for  Injunction  by  Single  Patron.  — 
An  injunction  against  an  illegal  change  can  be 
granted  at  the  instance  of  a  single  patron  of  a 
school,  only  to  the  extent  of  protecting  his 
special  and  individual  interests.  School-Dist. 
No.  1.  v.  Shadduck,  25  Kan.  467. 
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that  where  the  statute  does  not  authorize  the  making  of  a  contract  with  a 
publisher,  but  merely  provides  for  the  selection  of  a  series  of  school  books  at 
certain  fixed  intervals,  and  commands  their  use  in  the  districts  under  a  penalty, 
the  legislature  may  change  the  series  at  pleasure,  and  any  contract  to  the 
contrary  is  invalid.1 

c  Delegation  of  Power  of  Adoption  or  Change.  —  The  legisla- 
ture may  delegate  the  power  of  adoption  or  change  of  text-books  to  a  state 
board  2  or  to  a  local  board  or  committee.3 

d.  Free  Text-books.  —  Statutes  prescribe  sometimes  that  the  books 
shall  be  furnished  free  of  cost  to  parent  or  pupil.4  But  a  school  board  has 
not  the  power  to  purchase  and  furnish  free  text-books  in  the  absence  of  special 
legislation.5 

2.  Courses  of  Study.  —  Under  statutes  in  some  of  the  states  vesting  in  the 
school  board  the  power  to  determine  what  branches  shall  be  taught  other  than 
those  expressly  prescribed  by  statute,  it  has  been  held  that  they  have  authority 
to  permit  the  teaching  of  Latin  and  the  modern  languages,  provided  that  the 
instruction  given  in  the  various  branches  taught  shall  be  in  the  English 
language.6 

3.  Religious  Exercises.  —  Exercises  by  a  teacher  in  a  public  school  in  the 
presence  of  the  pupils,  consisting  of  the  reading  of  passages  from  the  Bible, 
and  in  the  singing  of  songs  and  hymns,  and  offering  prayer  to  the  Deity  in 
accordance  with  the  doctrines  or  beliefs  of  sectarian  churches  or  religious 
organizations,  are  held  to  be  forbidden  by  the  constitutions  of  some  of  the 
states.7     The  constitutionality  of  the  practice  of  opening  school  exercises 


1.  Bancroft  v.  Thayer,  5  Sawy.  (U.  S.)  502. 
See  also  Ivison  v.  School  Com'rs,  39  Fed.  Rep. 
735- 

2.  State  v.  Haworth,  122  Ind.  462;  Baltimore 
City  School  Com'rs  v.  State  Board  of  Education, 
26  Md.  505  ;  Curryer  v.  Merrill,  25  Minn.  1, 
33  Am.  Rep.  450 ;  State  v.  State  Board  of  Edu- 
cation, 18  Nev.  173. 

State  Text-book  Commission.  —  State  v.  Board 
of  Education,  59  Kan.  501  ;  Leeper  v.  State,  103 
Tenn.  500. 

In  Missouri,  under  Revised  Statutes  of  1879, 
§§  7087-7089,  the  duty  of  selecting  text-books 
devolved  upon  certain  school  officers  in  each 
county.  Prior  to  that  the  township  boards  of 
education  had  the  power  to  determine  the  books 
to  be  used.  Gen.  Stat.  1865,  §  16,  p.  261.  But 
under  the  Act  of  April  4,  1891,  the  Missouri 
School  Book  Commission  was  created  and  or- 
ganized with  the  power  to  select  text-books  and 
to  make  contracts  for  supplying  such  books  to 
the  pupils.  The  act  creating  this  commission 
has  been  held  not  to  be  in  violation  of  section  4 
of  article  1 1  of  the  state  constitution,  providing 
that  "  the  supervision  of  instruction  in  the  pub- 
lic schools  shall  be  vested  in  the  board  of  edu- 
cation, whose  powers  and  duties  shall  be  pre- 
scribed by  law."    State  v.  Bronson,  115  Mo.  271. 

3.  School  Trustees  v.  People,  87  111.  303,  29 
Am.  Rep.  55  ;  Third  Ward  School  Dist.  v.  City 
Board  of  School  Directors,  23  La.  Ann.  152; 
Jones  v.  Board  of  Education,  88  Mich.  371  ; 
Effingham  v.  Hamilton,  68  Miss.  523  ;  State  v. 
Board  of  Education,  18  Nev.  173  ;  State  v.  Board 
of  Education,  35  Ohio  St.  368  ;  Francis  v.  Alle- 
gheny School  Dist.,  24  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  19;  Glynn  v.  School  Dist.,  5  Lack.  Leg. 
N.  (Pa.)  313. 

Power  of  Trustees  in  Absence  of  Express  Statute. 
—  It  has  been  held  that  where  the  legislature 
has  failed  to  prescribe  a  uniform  series  of  text- 
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books  for  use  in  the  common  schools  of  the  state 
and  has  failed  to  give  special  authority  to  any 
officer  or  board  to  do  so,  the  trustees  of  the 
school  district  have  the  right,  under  the  general 
powers  vested  in  them  by  law,  to  prescribe  a 
rule  designating  text-books  for  use  in  the  com- 
mon schools  of  their  districts.  Campana  v. 
Calderhead,  17  Mont.  548. 

Constitutional  Provision  Vesting  Power  in  Local 
Board.  — People  v.  Board  of  Education,  55  Cal. 
33i-  * 

Adoption  at   Regular  Meeting   Required.  — 

People  v .  Frost,  32  111.  App.  242 ;  Butler  v. 
Shirley  Tp.  School  Dist.,  15  Pa.  Co.  Ct.  291  ; 
Barber  v.  Newbaker,  19  Pa.  Co.  Ct.  644;  Ma- 
loney  v.  Rogers,  6  Kulp  (Pa.)  289.  But  where 
it  appears  that  a  meeting  was  had  for  this  pur- 
pose, it  will  be  presumed  that  the  meeting  was 
regular.    People  v.  Frost,  32  111.  App.  242. 

4.  Board  of  Education  v.  Detroit,  80  Mich. 
548. 

Provision  for  Furnishing  Books  to  Poor  Children. 

—  Shelby  County  Council  v.  State,  15s  Ind.  216. 

5.  Jackson  School  Tp.  v.  Hadley,  59  Ind.  534; 
Honey  Creek  School  Tp.  v.  Barnes,  119  Ind. 

213. 

Act  Authorizing  Purchase  of  Text-books  Held 
Unconstitutional.  —  Collins  v.   Henderson,   1 1 

Bush  (Ky.)  74. 

6.  Power  of  School  Board  to  Fix  Courses  of  Study. 

—  Powell  v.  Board  of  Education,  97  111.  375, 
37  Am.  Rep.  123  ;  Board  of  Education  v.  Welch, 
51  Kan.  792.  See  also  Stuart  v.  School  Dist. 
No.  1,  30  Mich.  69. 

German  to  Be  Taught  upon  Proper  Demand  by 
Parents.  — School  Com'rs  v.  State,  129  Ind.  14. 

7.  Religious  Exercises.  —  State  v.  Scheve, 
(Neb.  1902)  91  N.  W.  Rep.  846. 

Reading,  of  Bible  in  Schools  Forbidden  under 
Wisconsin  Constitution, —  State  v.  District  School 
Board,  76  Wis.  177,  20  Am.  St.  Rep.  41. 
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with  reading  from  the  Scriptures  has,  however,  been  generally  upheld.1 

VI.  School  Districts  —  1.  Nature  and  Purpose.  —  School  districts  are  politi- 
cal subdivisions  within  a  state,  created  for  the  purpose  of  maintaining  and 
administering  the  system  of  public  education.  They  are  not  bodies  politic  or 
corporate  with  the  general  powers  of  corporations,  but  may  be  considered  as 
^^-corporations,  variable  in  organization  and  extent  and  having  corporate 
existence  by  force  only  of  their  public  functions,  and,  therefore,  the  strict 
principles  of  law  respecting  corporations  generally  cannot,  in  all  cases,  be 
applied  to  these  aggregate  bodies,  created  usually  by  statute.2 

Whether  a  Municipal  Corporation.  —  Although  a  school  district  possesses  cor- 
porate capacity,  it  does  not,  as  a  general  rule,  fall  within  the  definition  of 
a  municipal  corporation.3  But  a  school  district  is  sometimes  held  to  be  a 
municipal  corporation  within  the  contemplation  of  certain  constitutional  or 
statutory  provisions.* 

School  Districts  Independent  of  Municipality.  —  Under  the  common-school  systems 
adopted  in  many  of  the  states,  schools  in  towns  and  cities  are  made  inde- 
pendent of  the  municipal  governments  of  the  cities  and  towns  in  which  they 
are  situated,  and  hence  a  school  district  may  be  entirely  distinct  from  the 
municipality,  though  their  limits  and  boundaries  are  the  same.5  Sometimes, 


1.  Rule  Requiring  Reading  of  Particular  Ver- 
sion. —  In  Maine  it  was  held  in  Donahoe  v. 
Richards,  38  Me.  379,  61  Am.  Dec.  256,  that  a 
requirement  by  the  superintending  committee 
that  the  Protestant  version  of  the  Bible  should 
be  read  in  the  schools  by  scholars  able  to  read 
was  in  violation  of  no  constitutional  provision 
and  was  binding  upon  all  members  of  the 
schools,  though  composed  of  divers  religious 
sects.  To  the  same  effect  see  Nessle  v.  Hum,  2 
Ohio  Dec.  60,  1  Ohio  N.  P.  140;  Stevenson  v. 
Hanyon,  7  Pa.  Dist.  585,  4  Lack.  Leg.  N.  (Pa.) 
21s. 

In  Massachusetts  it  has  been  held  that  a  rule 
requiring  public  schools  to  be  opened  with  read- 
ing from  the  Bible  and  prayer,  and  requiring 
the  pupils  to  bow  their  heads  during  prayer, 
unless  exception  was  requested  by  a  pupil's 
parent,  was  not  unconstitutional  and  unreason- 
able. Spiller  v.  Woburn,  12  Allen  (Mass.)  127. 
See  also  McCormick  v.  Burt,  95  111.  263,  35 
Am.  Rep.  163  ;  Com.  v.  Cook,  7  Am.  L.  Reg.  417. 

In  Ioiva  a  statute  in  these  words,  "  The 
Bible  shall  not  be  excluded  from  any  school  or 
institution  in  this  state,  nor  shall  any  pupil  be 
required  to  read  it  contrary  to  the  wishes  of  his 
parent  or  guardian,"  has  been  held  not  to  be 
unconstitutional.  Moore  v.  Monroe,  64  Iowa 
367,  52  Am.  Rep.  444. 

Resolution  of  Board  Discontinuing  Bible  Read- 
ing Final.  —  Board  of  Education  v.  Minor,  23 
Ohio  St.  211,  13  Am.  Rep.  233;  Board  of  Edu- 
cation v.  Pulse,  10  Ohio  Dec.  17,  7  Ohio  N. 
P.  58- 

2.  Nature  and  Purpose  of  School  Districts  — 

Alabama.-  -  School  Com'rs  v.  Aikin,  5  Port. 
(Ala.)  169. 

Dakota. —  Farmers,  etc.,  Nat.  Bank  v.  School 
Dist.  No.  53,  6  Dak.  255. 

Illinois.  —  Bush  v.  Shipman,  5  111.  186; 
School  Trustees  v.  Tatman,  13  111.  27;  People 
v.  School  Trustees,  78  111.  136. 

Kansas.  —  Beach  v.  Leahy,  1 1  Kan.  23 ; 
Freeland  v.  Stillman,  49  Kan.  197;  State  v. 
Wilson,  65  Kan.  237. 

Massachusetts. —  Fourth  School- Dist.  v.  Wood, 
13  Mass.  193. 
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Michigan.  —  Maynard  v.  Woodard,  36  Mich. 
423. 

Neiv  Jersey.  —  State  v.  Drainage,  etc.,  Com'rs, 
41  N.  J.  L.  154;  State  v.  Deshler,  25  N.  J.  L. 
177;  Landis  v.  Ashworth,  57  N.  J.  L.  509. 

New  York.  —  Horton  v.  Garrison,  23  Barb. 
(N.  Y.)  176;  Rapelye  v.  Van  Sickler,  1  Edm. 
Sel.  Cas.  (N.  Y.)  175. 

North  Dakota.  —  Capital  Bank  v.  School 
Dist.  No.  53,  1  N.  Dak.  495. 

Ohio.  —  State  v.  Powers,  38  Ohio  St.  54. 

Oregon.  —  State  v.  Hulin,  2  Oregon  307. 

Pennsylvania.  —  Wharton  v.  School  Direct- 
ors, 42  Pa.  St.  358;  Com.  v.  Beamish,  81  Pa. 
St.  391  ;  Ford  v.  Kendall  Borough  School  Dist., 
121  Pa.  St.  543. 

Wisconsin.  —  School  Dist.  No.  3  v.  Macloon, 
4  Wis.  79 ;  Stroud  v.  Stevens  Point,  37  Wis. 
367. 

See  also  School  Dist.  No.  7  v.  Thompson,  5 
Minn.  280;  Allen  v.  School  Dist.  No.  1,  23  Mo. 
418. 

School  District  Made  Body  Corporate  by  Statute. 

—  Whitmore  v.  Hogan,  22  Me.  564. 
School  Held  to  Be  Public  Corporation.  —  An 

academy  created  by  statute  to  be  under  the 
management  of  trustees,  if  one  of  the  common 
schools  of  the  state  and  designed  to  carry  out 
its  part  in  the  public  school  system,  is  a  public 
corporation.    State  v.  Vaughan,  99  Mo.  332. 

3.  People  v.  School  Trustees,  78  111.  136; 
Freeland  v.  Stillman,  49  Kan.  197;  Yellow 
Pine  Co.  v.  Board  of  Education,  (Supm.  Ct. 
Spec.  T.)  is  Misc.  (N.  Y.)  58;  Union  Pac.  R. 
Co.  v.  Ryan,  2  Wyo.  408.  See  also  the  title 
Municipal  Corporations,  vol.  20,  p.  1130. 

4.  State  v .  Wilson,  65  Kan.  237  ;  In  re  Dal- 
ton,  61  Kan.  257;  State  v.  Grimes,  7  Wash. 
270 ;  Maxon  v.  School  Dist.  No.  34,  5  Wash. 
142. 

5.  State  v.  Ogan,  (Ind.  1902)  63  N.  E.  Rep. 
227  ;  Knowles  v.  Board  of  Education,  33  Kan. 
692;  Heller  v.  Stremmcl,  52  Mo.  309;  Water 
Supply  Co.  v.  Albuquerque  City,  9  N.  Mex. 
441  ;  Yellow  Pine  Co.  v.  Board  of  Education, 
(Supm.  Ct.  Spec.  T.)  15  Misc.  (N.  Y.)  58,  dis- 
tinguishing Bell  v.  New  York,  105  N.  Y.  136. 
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however,  the  school  district  is,  by  the  express  terms  of  the  statute,  made  a  part 
of  the  municipal  government.1 

2.  Formation  and  Organization  —  a.  Authority  TO  Create —  (i)  In 
General.  —  The  primary  authority  to  lay  off  territory  into  school  districts  is 
in  the  legislature,*  and  this  without  the  assent  of  the  inhabitants.3 

(2)  Delegation  of  Authority  to  Officials.  —  But  such  power  may  be  delegated 
to  a  subordinate  body  or  official.4 

Conclusiveness  of  Action  of  Officers.  —  In  the  performance  of  the  duties  of  defin- 
ing the  boundaries  and  organizing  school  districts  under  some  of  the  statutes, 
school  trustees  or  other  officials  intrusted  with  the  duty  may,  it  is  held,  use 
a  wide  discretion ;  and  the  courts  will  not  interfere  with  their  action  except  in 
palpable  cases  of  abuse  of  discretion  or  violation  of  law.6 

(3)  Submission  of  Question  to  Vote  of  Inhabitants.  —  In  some  cases  the 
power  to  determine  and  define  school  districts  is  given  to  the  inhabitants  of 
the  town  or  district  where  the  school  district  is  proposed  to  be  created.6  So 
it  has  been  held  that  though  the  action  of  an  official  in  defining  the  territorial 
boundaries  of  a  school  district  will  not  of  itself  constitute  the  district  and  the 
inhabitants  a  valid  organization,  yet  the  legislature  may  permit  the  inhabit- 
ants of  the  territory  to  accept  such  organization,  and  by  such  acceptance 
under  legislative  sanction  the  corporate  entity  becomes  complete.7  But  in 
some  states  the  jurisdiction  of  the  officer  vested  with  the  power  of  organizing 


1.  Stroud  v.  Stevens  Point,  37  Wis.  367. 

2.  Power  of  Legislature  to  Form  8chool  Districts. 

—  Schofield  v.  Watkins,  22  111.  66 ;  School 
Dist.  No.  Thirteen  v.  Dean,  17  Mich.  223; 
School  Dist.  No.  17  v.  Zediker,  4  Okla.  599; 
Com.  v.  Gardner,  23  Pa.  St.  417;  Kuhn  v. 
Board  of  Education,  4  W.  Va.  499. 

Act  Creating  Districts  Void  for  Uncertainty  as 
to  Boundaries.  —  Com.  v.  Gardner,  23  Pa.  St. 
417;  Williams  v.  Crook,  17  Pa.  St.  199. 

Size  of  District. —  In  the  absence  of  consti- 
tutional limitations  no  restriction  is  placed  on 
the  size  of  a  school  district  created  by  the 
legislature.  Presque  Isle  County  v.  Thompson, 
(C.  C.  A.)  61  Fed.  Rep.  914. 

3.  School  Dist.  No.  17  v.  Zediker,  4  Okla. 
599 ;  Kuhn  v.  Board  of  Education,  4  W.  Va. 
499. 

4.  Delegation  of  Power  to  Form  School  Districts. 

—  Grove  v.  Board  of  School  Inspectors,  20  111. 
532;  Munn  v.  Soap  Creek  School  Tp.,  110  Iowa 
652. 

Power  Vested  in  County  Commissioners'  Court.  — 

Reynolds  Land,  etc.,  Co.  v.  McCabe,  72  Tex. 
57- 

Under  this  statute  it  has  been  held  that  the 
commissioners  have  no  authority  to  form  into 
a  district  territory  attached  to  the  county  for 
judicial  and  land  surveying  purposes.  Rhom- 
berg  v.  McLaren,  2  Tex.  Civ.  App.  391. 

Power  Vested  in  County  Superintendent.  —  Bay 
State  Live-Stock  Co.  v.  Bing,  51  Neb.  570; 
Coler  v.  Rhoda  School  Tp.,  6  S.  Dak.  640. 

Appeal  from  County  Superintendent  to  County 
Commissioners.  —  State  v.  Secrest,  60  Kan.  641. 

Appeal  to  County  and  State  Superintendent.  — 
Munn  v.  Soap  Creek  School  Tp.,  110  Iowa  652. 

Appeal  Giving  Jurisdiction  De  Novo.  —  Munn 
v.  Soap  Creek  School  Tp.,  110  Iowa  652.  Com- 
pare State  v.  Secrest,,  60  Kan.  641. 

Priority  of  Organization.  —  It  has  been  held 
that  where  two  independent  districts  were 
organized,  embracing  certain  common  territory, 
such  territory  should  be  included  in  the  limits 
of  the  district  whose  organization  was  first 
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commenced.  Sheldon  Independent  Dist.  v. 
Sioux  County,  51  Iowa  658. 

5.  School  Directors  v.  School  Trustees,  66 
111.  247  ;  Thompson  v.  Beaver,  63  111.  353  ;  Cle- 
ment v.  Everest,  29  Mich.  19;  Howell  v.  Shan- 
non, (Mich.  1902)  90  N.  W.  Rep.  410;  School 
Dist.  No.  17  v.  Zediker,  4  Okla.  599. 

In  Lord  v.  Every,  38  Mich.  405,  it  was  held 
that  there  should  be  some  special  and  extraordi- 
nary reason  to  justify  interference  by  quo  war- 
ranto with  the  organization  of  a  school  dis- 
trict, where  the  statute  has  provided  a  speedier 
remedy  by  an  appeal  from  the  district  board  to 
the  township  board. 

In  Louisiana,  under  a  statute  providing  that 
the  proper  official  shall  divide  the  parish  into 
school  districts  of  such  proper  and  convenient 
area  and  shape  as  will  best  accommodate  the 
children  of  the  parish,  it  has  been  held  that 
residents  of  a  school  district  who  do  not 
show  that  their  own  children  are  incommoded 
or  that  their  taxes  are  increased  by  the  man- 
ner in  which  the  boundaries  of  a  school  dis- 
trict have  been  fixed  are  without  right  to 
resist  a  tax  levied  in  the  district  on  the  ground 
that  the  boundaries  have  not  been  so  fixed  as  to 
accommodate  the  school  children.  Burnham  v. 
Police  Jury,  107  La.  513.  See  also  Stephens 
v.  Buie,  23  Tex.  Civ.  App.  491. 

Finality  of  Decision  of  Officer  to  Whom  Appeal 
Is  Allowed  by  Statute.  —  Munn  v.  Soap  Creek 
School  Tp.,  no  Iowa  652;  Hamilton  v.  Frette, 
189  111.  190. 

Inability  of  Board  Rendering  Decision  on  Appeal 
to  Rehear  Without  Notice.  —  State  v.  Secrest,  60 
Kan.  641. 

6.  Submission  of  Question  to  Vote  of  Inhabitants. 

—  Tucker  v.  Wentworth,  35  Me.  393  ;  Fry  v. 
School  Dist.  Number  One,  4  Cush.  (Mass.) 
250 ;  School  Dist.  No.  2  v.  Oilman.  3  N.  H. 
168:  Bull  v.  Read,  13  Graft.  (Va.)  78. 

Provision  for  Organization  at  Meeting  of  Voters 
of  Territory  Called  by  Designated  Number  of  Tax- 
payers.—  Perryman  v.  Bethune.  89  Mo.  158. 

7.  Landis  v.  Ashworth,  57  N.  J.  L.  509. 
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districts  from  portions  of  a  county  not  previously  organized  into  districts  is 
not  dependent  on  the  presentation  of  a  petition  or  other  expression  of  the  will 
of  the  voters  of  the  territory  to  be  organized.1 

b.  Requisites  as  to  District  Limits.  —  It  has  been  held  that  the 
power  of  forming  school  districts  can  be  executed  only  by  a  geographical 
division  of  the  territory  and  not  merely  by  enumerating  the  several  individuals 
who  are  to  compose  the  district,2  and  in  some  states  the  districts  must,  as  a 
general  rule,  coincide  in  boundaries  with  the  divisions  of  counties  into  town- 
ships.3 But  in  the  absence  of  any  expression  of  legislative  purpose  to  the 
effect  that  school  districts  must  bear  any  fixed  relation  to  any  other  political 
or  geographical  subdivision  of  the  state,  the  mere  establishment  of  a  township 
whose  lines  divide  an  existing  school  district  will  not,  ipso  facto,  dismember 
the  district.4 

Whether  Territory  Must  Be  Contiguous.  —  In  the  formation  of  school  districts  it  has 
been  held  necessary  that  the  territory  should  be  contiguous  and  that  all  the 
persons  should  be  within  continuous  geographical  lines.5 

Limitations  as  to  Size.  —  It  is  sometimes  provided  by  statute  that  a  school 
district  shall  not  cover  more  than  a  prescribed  area.6 

c.  Presumption  of  Legality  of  Formation.  —  The  legality  of  the 
original  formation  of  a  district  will  be  presumed  without  resort  to  record 
evidence  where  it  has  been  in  continued  existence  for  a  number  of  years,  with 
the  acquiescence  of  the  inhabitants  therein.7 

Presumption  under  Statute.  —  Under  statute  in  some  jurisdictions  it  is  pro- 
vided that  a  school  district  shall  be  presumed  to  be  legally  organized  when  it 
shall  have  exercised  the  franchises  and  privileges  of  a  district  for  a  specified 
term  of  years.8  Such  provision  has  been  held  to  establish  a  conclusive  pre- 
sumption of  law  in  the  nature  of  a  statute  of  limitation.9 

1.  Bay  State  Live-Stock  Co.  v.  Bing,  51  Neb. 
570  ;  Coler  v.  Rhoda  School  Tp.,  6  S.  Dak.  640. 

2.  Geographical  Division  of  Territory  Held 
Necessary.  —  Independent  School  Dist.  v.  Board 
of  Supervisors,  25  Iowa  305  ;  Perry  v.  Dover, 
12  Pick.  (Mass.)  206;  Withington  v.  Eveleth, 
7  Fick.  (Mass.)  106;  Nye  v.  Marion,  7  Gray 
(Mass.)  244 ;  School  Dist.  No.  3  v.  Wallace, 
75  Mo.  App.  317;  School  Dist.  No.  3  v.  Aid- 
rich,  13  N.  H.  139;  Sawyer  v.  Williams,  25  Vt. 
311;  Gray  v.  Sheldon,  8  Vt.  403.  See  also 
Alden  v.  Rounseville,  7  Met.  (Mass.)  218;  Wil- 
son v.  School  Dist.  No.  4,  32  N.  H.  118; 
Weeks  v.  Batchelder,  41  Vt.  317. 

Subsequent  Ratification  After  Making  and  Re- 
cording Division.  —  Sawyer  v.  Williams,  25  Vt. 
311.  See  also  Alden  v.  Rounseville,  7  Met. 
(Mass.)  219;  Whitmire  v.  State,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  293. 

3.  Districts  Coinciding  in  Boundaries  with 
Townships.  —  Russell  v.  District  Tp.,  97  Iowa 
573  ;  Union  Dist.  Tp.  v.  Greene  Independent 
Dist.,  41  Iowa  30;  Conover  v.  Parker,  57  N.J. 
L.  631  ;  Wilkins  Tp.  School  Dist.,  70  Pa.  St. 
108;  Barre  v.  School  Dist.  No.  13,  67  Vt.  108. 
See  Troy  Dist.  Tp.  v.  Doyle  Dist.  Tp.,  53  Iowa 
667. 

In  Iowa  an  Exception  to  This  Rule  Exists 

under  a  statute  authorizing  the  annexation  of 
part  of  the  territory  of  a  school  corporation  to 
another  where  by  reason  of  natural  obstacles 
the  particular  locality  is  prevented  from  being 
properly  provided  for  under  the  organization 
of  township  districts.  Union  Dist.  Tp.  v. 
Greene  Independent  Dist..  41  Iowa  30.  To  the 
same  effect  see  Independent  School  Dist.,  19 
Pa.  Co.  Ct.  452;  Mt.  Pleasant  Tp.  v.  Independ- 
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ent  School  Dist.,  10  Pa.  Co.  Ct.  588.  See  also 
Williams  v.  Crook,  17  Pa.  St.  199. 

Nor  does  the  restriction  apply  to  independent 
districts  authorized  in  the  case  of  towns  or 
cities  of  a  certain  size.  Union  Dist.  Tp.  v. 
Greene  Independent  Dist.,  41  Iowa  30. 

4.  Conover  v.  Parker,  57  N.  J.  L.  631. 
Division  Held  to  Create  a  Joint  District.  — 

State  v.  Rice,  35  Wis.  178. 

5.  In  re  Heidler,  122  Pa.  St.  653;  Keystone 
Lumber  Co.  v.  Bayfield,  94  Wis.  491.  Compare 
Scoville  v.  Mattoon,  55  Conn.  144;  Alden  v. 
Rounseville,  7  Met.  (Mass.)  218. 

6.  Keystone  Lumber  Co.  v.  Bayfield,  94  Wis. 
491. 

7.  Presumption  of  Legality  of  Formation.  — 

Stuart  v.  School  Dist.  No.  1,  30  Mich.  69;  Rice 
v.  McClelland,  58  Mo.  116;  State  v.  School 
Dist.  No.  24,  13  Neb.  78;  Robie  v.  Sedgwick, 
4  Abb.  App.  Dec.  (N.  Y.)  73;  Bowen  v.  King, 
34  Vt.  156;  Sherwin  v.  Bugbee,  16  Vt.  439; 
Thomas  v.  Gibson,  1 1  Vt.  607 ;  State  v.  Wil- 
liams, 27  Vt.  755.  See  also  Clement  v.  Everest, 
29  Mich.  19;  Howell  v.  Shannon,  (Mich.  1902) 
90  N.  W.  Rep.  410. 

Discharge  of  Duties  by  Trustees  as  Prima  Facie 
Evidence  of  Organization. —  S wails  v.  State,  4 
Ind.  516. 

8.  Presque  Isle  County  v.  Thompson,  (C.  C. 
A.)  61  Fed.  Rep.  914,  decided  under  Michigan 
statute  ;  Collins  v.  School  Dist.  No.  7,  52  Me. 
522 :  School  Dist.  Number  Three  v.  School 
Dist.  Number  One,  63  Mich.  5 1  ;  State  v.  School 
Dist.  No.  152,  54  Minn.  213;  State  v.  School 
Dist.  No.  19,  42  Neb.  409. 

9.  State  v.  School  Dist.  No.  152,  54  Minn. 
213- 
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d.  Not  Subject  to  Collateral  Attack.  —  The  regularity  of  the  forma- 
tion and  organization  of  a  school  district  cannot  be  called  in  question  in  a 
merely  collateral  suit.1 

e.  Formation  and  Organization  Distinguished. — A  distinction  is 
sometimes  drawn  between  the  formation  and  organization  of  school  districts, 
it  being  held  that  to  complete  the  organization  there  must  be  an  election  of 
directors  or  other  proper  school  officials.2 

/.  Graded  or  High  School  Districts. — Various  statutory  provisions 
are  made  in  the  different  states  for  the  formation  of  high  or  graded  schools,  or 
high  or  graded  school  districts.3 

3.  Alteration  of  Boundaries  —  a.  In  General.  —  In  the  absence  of  a  con- 
stitutional limitation,  the  legislature  may  alter  the  boundaries  of  existing 
school  districts  at  pleasure  without  consulting  the  inhabitants.4  Various 
statutory  provisions  exist  authorizing  the  alteration  of  the  boundaries  of 
existing  school  districts,  as,  for  instance,  by  the  detaching  of  territory  from 
one  and  annexing  it  to  another,  or  by  the  formation  of  new  districts  from 
territory  detached  from  an  old  district,  or  by  the  consolidation  of  two  or  more 
districts  or  parts  of  districts.5 

b.  Creating  School  Districts  in  Towns  and  Cities.  —  By  statutory 


Presumption  Held  Not  Conclusive  Against  Proof 
of  Fraud.  —  Call  v.  Chadbourne,  46  Me.  206. 

1.  Not  Subject  to  Collateral  Attack. —  School 
Dist.  No.  2  v.  School  Dist.  No.  1,  45  Kan.  543; 
Atchison,  etc.,  R.  Co.  v.  Wilson,  33  Kan.  223  ; 
School  Dist.  No.  25  v.  State,  29  Kan.  57;  Voss 
v.  Union  School  Dist.  No.  11,  18  Kan.  467; 
Keweenaw  Assoc.  v.  School  Dist.  No.  1,  98 
Mich.  437;  Stockle  v.  Silsbee,  41  Mich.  615; 
Bird  v.  Perkins,  33  Mich.  30  ;  Stuart  v.  School 
Dist.  No.  1,  30  Mich.  69;  Clement  v.  Everest, 
29  Mich.  19;  Burnham  v.  Rogers,  167  Mo.  17; 
State  v.  Central  Pac.  R.  Co.,  21  Nev.  75. 

2.  School  Dist.  No.  3  v.  Wallace,  75  Mo. 
App.  317. 

3.  Graded  or  High  School  Districts  — ■  Arizona. 
■ —  Sharp  v.  George,  (Ariz.  1896)  46  Pac.  Rep. 
212. 

California.  —  People  v.  Lodi  High  School 
Dist.,  124  Cal.  694;  People  v.  Union  High 
School  Dist.,  101  Cal.  655. 

Illinois.  —  Gale  v.  Knopf,  193  111.  245;  Peo- 
ple v.  Bruennemer,  169  111.  482;  School  Trustees 
v.  People,  161  111.  146. 

Kansas.  —  Board  of  Education  v.  Welch,  51 
Kan.  792. 

Kentucky.  —  Hundley  v.  Singleton,  66  S.  W. 
Rep.  279,  23  Ky.  L.  Rep.  2006 ;  Bailey  v. 
Figely,  (Ky.  1899)  52  S.  W.  Rep.  800,  106  Ky. 
725;  Mullins  v.  Andrews,  (Ky.  1898)  45  S.  W. 
Rep.  231  ;  Webb  v.  Smith,  99  Ky.  11. 
.Maine.  —  Tucker  v.  Wentworth,  35  Me.  393. 

Michigan.  —  Stuart  v.  School  Dist.  No.  1,30 
Mich.  69 ;  Keweenaw  Assoc.  v.  School  Dist. 
No.  i,  98  Mich.  437. 

Nevada.- — State  v.  Sweeney,  24  Nev.  350. 

Virginia.  —  Bedford  County  v.  Bedford  High 
School,  92  Va.  292. 

4.  Power  of  Legislature  to  Alter  Boundaries.  — 
Parker  v.  Titcomb,  82  Me.  180;  McCormac  v. 
Robeson  County,  90  N.  Car.  441  ;  School  Dist. 
No.  17  v.  Zediker,  4  Okla.  599;  Com.  v.  Gard- 
ner, 23  Pa.  St.  417;  Raybould  v.  Hardy,  7 
Utah  368.  See  School  Dist.  No.  76  v.  Ryker,  64 
Kan.  612. 

•  Making  Independent  District  of  City.  —  Bay 

View  School  Dist.  v.  Linscott,  99  Cal.  25. 
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District  Created  from  Parts  of  Two  Townships. 

—  Rumney,  etc.,  Union  School  Dist.  v.  Smart, 
18  N.  H.  268. 

Joint  District  Created  by  New  Township  Lines 
Dividing  Its  Territory. —  State  v.  Rice,  35  Wis. 
178.    See  also  State  v.  Wolfrom,  25  Wis.  468. 

District  Not  Altered  by  Mere  Change  of  Name. 

—  Robbins  v.  School  Dist.  No.  1,  10  Minn.  340. 
5.  Statutes  Authorizing  Alteration  —  Illinois. 

—  Greenleaf  v.  Township  No.  41,  22  111.  236; 
Grove  v.  Board  of  School  Inspectors,  20  111. 
532. 

Iowa.  —  Albin  v.  Board  of  Directors,  58 
Iowa  77. 

Kansas. —  School  Dist.  No.  57  v.  Board  of 
Education,  16  Kan.  536. 

Michigan.  —  People  v.  Davidson,  2  Dougl. 
(Mich.)  i2i. 

Minnesota.  —  Connor  v.  Board  of  Education, 
10  Minn.  439. 

Missouri.  —  State  v.  Hill,  152  Mo.  234,  dis- 
tinguishing School  Dist.  No.  1  v.  School  Dist. 
No.  4,  94  Mo.  613;  State  v.  Miller,  65  Mo.  50. 

New  York.  —  People  v.  Hooper,  13  Hun  (N. 
Y.)  639. 

North  Carolina.  —  McCormac  v.  Robeson 
County,  90  N.  Car.  441. 

Ohio.  —  Canton  Union  School  v.  Meyer,  9 
Ohio  St.  580. 

Texas.  —  Porter  v.  State,  78  Tex.  591. 

West  Virginia.  —  Board  of  Education  v. 
Board  of  Education,  30  W.  Va.  424. 

And  see  the  statutes  of  the  various  states. 

Requirement  that  New  District  Contain  Desig- 
nated Number  of  Pupils.  —  Anderson  v.  Greene, 
(Ky.  1900)  55  S.  W.  Rep.  420. 

In  Missouri  it  is  provided  that  no  new  dis- 
trict shall  be  formed  containing  within  its 
limits  less  than  twenty  children  of  school  age, 
nor  shall  the  territory  of  a  district  already 
organized  be  so  encroached  upon  as  to  leave  it 
with  a  population  of  less  than  twenty  children 
of  school  age.  State  v.  Hill,  152  Mo.  234.  See 
also  State  v.  Buckner,  54  Mo.  App.  452. 

Statute  Limiting  New  School  District  to  Specified 
Territorial  Area.  —  Roeser  v.  Gartland,  75 
Mich.  143. 
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provision  the  territory  comprised  in  a  town  or  city  is  frequently  constituted 
into  an  independent  school  district,1  sometimes  thereby  altering  the  boundaries 
of  an  old  district.3 

Annexing  Contiguous  Territory  to  Municipality.  —  So  provision  is  frequently  made 
for  the  annexation  of  contiguous  territory  to  municipalities  for  school 
purposes.3 

Effect  of  Extension  of  City  Limits.  —  In  the  absence  of  any  statute  expressly  so 
providing,4  the  extension  of  the  limits  of  a  city  will  not  have  the  effect  of 
bringing  under  the  control  of  a  school  district  within  the  city  or  coextensive 
therewith  the  territory  so  attached.5 

c.  Delegation  of  Power  of  Alteration  to  Officials.  —  The  power 
to  alter  the  boundaries  of  school  districts  may  be  delegated  to  a  subordinate 
body  or  official,  and  provision  is  usually  made  by  statute  vesting  such  power 
in  designated  officers.0 


Forming  Subdistricts  or  Divisions  of  District 
Not  Amounting  to  Independent  Districts.  — Center 
Dist.  Tp.  v.  Independent  Dist.,  82  Iowa  10; 
Burnham  v.  Rogers,  167  Mo.  17;  Com.  v.  Gard- 
ner, 23  Pa.  St.  417;  State  v.  Watson,  (Tenn. 
Ch.  1896)  39  S.  W.  Rep.  536. 

Power  to  Alter  Boundaries  of  Subdistricts.  — 
Eason  v.  Douglass,  55  Iowa  390 ;  Independent 
Dist.  v.  Independent  Dist.,  65  Iowa  590. 

1.  Creating  School  Districts  in  Towns  and  Cities. 
. —  Beavers  v.  State,  60  Ark.  124;  People  v. 
Bruennemer,  168  111.  482;  Munn  v.  Soap  Creek 
School  Tp.,  1 10  Iowa  652;  Ft.  Dodge  City 
School  Dist.  v.  Wahkansa  Dist.  Tp.,  15  Iowa 
434;  State  v.  West  Duluth  Land  Co.,  75  Minn. 
456 ;  Ewing  v.  Board  of  Education,  72  Mo. 
436;  State  v.  Heath,  56  Mo.  231  ;  State  v.  Wil- 
cox, 45  Mo.  458  ;  El  Paso  v.  Ruckman,  92  Tex. 
86;  Conklin  v.  El  Paso,  (Tex.  Civ.  App.  1897) 
44  S.  W.  Rep.  879;  State  v.  Callaghan,  91  Tex. 
313;  School  Trustees  v.  Sherman,  91  Tex.  188, 
(Tex.  Civ.  App.  1897)  44  S.  W.  Rep.  615. 

Constitutional  Provision  Segregating  Cities  of 
Certain  Class. — Merrill  v.  Spencer,  14  Utah 
273- 

Statute  Authorizing  Unincorporated  Towns  to 
Incorporate  for  School  Purposes  Only.  —  Pontotoc 
Independent  School  Dist.  Corp.  v.  Johnson, 
(Tex.  Civ.  App.  1900)  59  S.  W.  Rep.  53;  State 
v.  Norwood,  24  Tex.  Civ.  App.  24 ;  Pinson  v. 
Vesey,  23  Tex.  Civ.  App.  91  ;  State  v.  Allegree, 
(Tex.  Civ.  App.  1893)  22  S.  W.  Rep.  289.  In 
State  v.  Wofford,  90  Tex.  514,  this  statute  was 
held  inapplicable  to  territory  in  an  incorporated 
town. 

Creation  of  Joint  District  by  Village  Charter.  — 

State  v.  Wolfrom,  25  Wis.  468. 

2.  Bay  View  School  Dist.  v.  Linscott,  99  Cal. 
25.    See  also  State  v.  Wolfrom,  25  Wis.  468. 

3.  Annexing  Contiguous  Territory  to  Munici- 
pality. —  Beavers  v.  State,  60  Ark.  124;  Kramm 
v.  Bogue,  127  Cal.  122;  School  Com'rs  v.  Center 
Tp.,  143  Ind.  391  ;  Independent  School  Dist.  v. 
Board  of  Supervisors,  25  Iowa  305  ;  Ft.  Dodge 
City  School  Dist.  v.  Wahkansa  Dist.  Tp.,  15 
Iowa  434 ;  State  v.  Board  of  Education,  64  Mo. 
S3  ;  State  v.  Marshall,  48  Mo.  App.  560  ;  Strong 
v.  State,  21  Ohio  St.  352;  Cist  v.  State,  21 
Ohio  St.  339  ;  Board  of  Education  v.  Boyer,  5 
Okla.  225  ;  School  Dist.  No.  74  v.  Long,  2 
Okla.  460;  Redfield  School  Dist.  No.  12  v. 
Redfield  Independent  School  Dist.  ^  No.  20,  14 
S.  Dak.  229.  See  Henry  v.  Dulle,  74  Mo.  443  ; 
State  v.  Searl,  50  Mo.  268, 
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Consent  of  Electors  of  Annexed  Territory  He- 
quired. —  Beavers  v.  State,  60  Ark.  124. 

Petition  of  Designated  Number  of  Voters  in  Con- 
tiguous Territory  Required.  —  Munn  v.  Soap 
Creek  School  Tp.,  110  Iowa  652;  Board  of 
Education  v.  Boyer,  5  Okla.  225. 

Inclusion  of  Towir  or  City  with  Contiguous 
Territory  Held  Not  Unconstitutional. —  State  v. 
Brownson,  94  Tex.  436. 

4.  McGovern  v.  Fairchild,  2  Wash.  479.  See 
also  Allen  School  Tp.  v.  School  Town,  109  Ind. 
559;  School  Com'rs  v.  Center  Tp.,  143  Ind. 
39i- 

5.  State  v.  Independent  School  Dist.  No.  6, 
46  Iowa  425;  State  v.  Henderson,  14s  Mo.  329  ; 
Macon  School  Dist.  v.  Goodding,  120  Mo.  67. 
Compare  McGurn  v.  Board  of  Education,  133  111. 
122 ;  Winona  v.  School  Dist.  No.  82,  40  Minn. 
13,  12  Am.  St.  Rep.  687. 

6.  School  Dist.  No.  17  v.  Zediker,  4  Okla. 
599- 

Power  Vested  in  School  Trustees.  —  People  v. 
Keechler,  194  111.  235  ;  Hamilton  v.  Frette,  189 
111.  190;  People  v.  Allen,  155  111.  402;  Parr  v. 
Miller,  146  111.  596;  Rayfield  v.  People,  144  111. 
332.  But  an  appeal  to  the  county  superintend- 
ent is  provided.  Mason  v.  People,  185  111.  302; 
School  Trustees  v.  School  Directors,  190  111. 
390. 

Power  Vested  in  School  Committees.  —  Bull  v. 
School  Committee,  11  R.  I.  244. 

Power  Vested  in  School  Committee  and  Selectmen. 
—  School  Dist.  No.  6  v.  Carr,  55  N.  H.  452. 
Compare  Neal  v.  Lewis,  46  N.  H.  276 ;  Con- 
verse v.  Porter,  45  N.  H.  385. 

Authority  Vested  in  Town  Superintendent  and 
Trustees.  —  State  v.  Reeves,  28  N.  J.  L.  520  ; 
State  v.  Browning,  28  N.  J.  L.  556. 

Township  Trustees  with  Appeal  to  County 
Superintendent.  —  Henricks  v.  State,  1 5 1  Ind. 
454;  State  v.  Wilson,  149  Ind.  253;  Tufts  v. 
State,  119  Ind.  232;  State  v.  Sherman,  90  Ind. 
123. 

Power  Vested  in  County  Courts.  —  State  v. 
Watson,  (Tenn.  Ch.  1896)  39  S.  W.  Rep.  336, 
[ distinguishing  Rodemer  v.  Mitchell,  90  Tenn. 
65]  ;  Board  of  Education  v.  Board  of  Education. 
30  W.  Va.  424. 

Power  Vested  in  County  Superintendent.  — 
Stewart  V.  Adams,  50  Kan.  560  ;  School  Dist. 
No.  50  v.  Roach,  41  Kan.  531  ;  Howard  v.  For 
ester,  (Ky.  1900)  59  S.  W.  Rep.  10:  Hen- 
dreschke  v.  Harvard  High  School  Dist..  35  Neb. 
400;  School  Dist.  No.  17  v.  Zediker,  4  Okla. 
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Alteration  Made  Dependent  on  Convenience  of  Inhabitants.  —  In  some  jurisdictions 
provision  is  made  for  attaching  a  part  of  a  school  corporation  to  an  adjoining 
school  corporation  where  by  reason  of  natural  obstacles  the  inhabitants  of  the 
former  cannot,  in  the  opinion  of  a  designated  officer,  with  reasonable  facility 
attend  school  in  their  own  corporation.1 

d.  Consent  of  Inhabitants  —  (i)  In  General. — Under  the  statutes  in 
most  jurisdictions,  where  it  is  sought  to  divide  a  district  or  to  change  its  limits 
in  any  way,  this  can  be  done  only  with  the  consent  of  a  majority,  or  a  desig- 
nated number  or  proportion,  of  the  legal  voters  of  the  districts  to  be  affected 
by  the  change,  or  sometimes  of  the  territory  to  be  converted  into  the  new 
district.2 

(2)  Petition. — Thus  in  some  jurisdictions,  before  the  proper  officers  can 
make  an  alteration  there  must  be  a  petition  signed  by  a  designated  number 
or  proportion  of  voters  of  the  districts  to  be  affected  or  of  the  contemplated 
new  district.3 


599.  See  also  School  Dist.  No.  57  v.  Board  of 
Education,  16  Kan.  536. 

But  in  Kansas  an  appeal  to  the  county  com- 
missioners from  the  decision  of  the  county 
superintendent  is  provided.  Jeffreys  v.  School 
Dist.  No.  54,  3  Kan.  App.  154;  State  v.  Secrest, 
60  Kan.  641. 

Power  Vested  in  County  Commissioners.  — 
School  District  No.  1  v.  Eckert,  84  Minn.  417; 
Porter  v.  State,  78  Tex.  591.  See  also  State  v. 
Independent  School  Dist.,  42  Minn.  357. 

Power  Vested  in  County  Commissioners  and 
Superintendent.  —  School  Dist.  No.  74  v.  Lin- 
coln County,  9  S.  Dak.  291. 

Boundary  Board  Held  Without  Power  Because 
of  Defect  in  Statute. — School  Dist.  No.  no  v. 
Palmer,  41  Oregon  485. 

Necessity  of  Consent  or  Concurrent  Action  on 
Part  of  Officers  of  Districts  or  Townships  Affected. 
—  People  v.  Keechler,  194  111.  235  ;  Mason  v. 
People,  185  111.  302;  Rayfield  v.  People,  144  111. 
332  ;  Fairview  Independent  Dist.  v.  Durland,  45 
Iowa  53  ;  Burnett  v.  School  Inspectors,  97  Mich. 
103;  State  v.  Wright,  17  Ohio  32.  See  also 
State  v.  Browning,  27  N.  J.  L.  527,  28  N.  J.  L. 
556. 

Joint  Meeting  of  Boards  of  Townships  Affected 
Held  Necessary.  —  Smith  v.  Township  Board  of 
Education,  58  Mo.  297.  Compare  Rayfield  v. 
People,  144  111.  332. 

Concurrent  Action  on  Part  of  County  Officials  to 
Form  District  from  Parts  of  Two  Counties.  — 
Common  School  Dist.  No.  50  v.  Young,  105  Ky. 
299 ;  Lytle  School  Dist.  v.  Haas,  24  Tex.  Civ. 
App.  43.3- 

Necessity  of  Joint  Action  to  Alter  District  Lying 
in  Two  Townships.  —  State  v.  Rice,  35  Wis.  183. 

Necessity  of  Record  Showing  Jurisdictional 
Facts.  — ■  Board  of  Education  v.  School  Trustees, 
174  111.  510;  Perrizo  v.  Kesler,  93  Mich.  280; 
Biart  v.  Myers,  (Neb.  1902)  91  N.  W.  Rep.  573. 
See  also  Ringo  v.  Stewart,  4  B.  Mon.  (Ky.)  206. 
Compare  Parr  v.  Miller,  146  111.  596. 

1.  Alteration  Made  Dependent  on  Convenience 
of  Inhabitants, —  Union  Dist.  Tp.  v.  Greene  In- 
dependent Dis't.,  41  Iowa  30 ;  Newlon  v.  Inde- 
pendent Dist.,  109  Iowa  169;  Independent 
School  Dist.,  19  Pa.  Co.  Ct.  452;  Mt.  Pleasant 
Tp.  Independent  School  Dist.,  10  Pa.  Co.  Ct. 
588.    See  also  In  re  Heidler,  122  Pa.  St.  653. 

Actual  Existence  of  Obstacles  Held  Necessary. — 
Newton  School  Tp.  v.  Independent  School  Dist., 
no  Iowa  30;  Independent  Dist.  v.  Independent 
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Dist.,  62  Iowa  616.  See  also  Metz  v.  Anderson, 
23  111.  463,  76  Am.  Dec.  704.  Compare  School 
Dist.  No.  17  v.  Zediker,  4  Okla.  599. 

Change  of  Boundaries  of  Independent  District. — 
Newlon  v.  Independent  Dist.,  109  Iowa  169; 
Independent  Dist.  v.  Independent  Dist.,  65  Iowa 
590  ;  Independent  Dist.  v.  Independent  Dist.,  62 
Iowa  616;  Eason  v.  Douglass,  55  Iowa  390; 
District  Tp.  v.  Independent  Dist.,  82  Iowa  10. 

Provision  for  Restoration  of  Territory  under 
Special  Circumstances.  —  Odendahl  v.  Russell, 
86  Iowa  669  ;  Barnett  v.  Independent  Dist.,  73 
Iowa  134.  See  also  Albin  v.  Board  of  Direct- 
ors, 58  Iowa  77  ;  Center  Dist.  Tp.  v.  Independ- 
ent Dist..  82  Iowa  10. 

2.  Necessity  of  Consent  of  Inhabitants.  — 
Dartmouth  Sav.  Bank  v.  School  Dist.  No.  6,  6 
Dak.  332;  People  v.  Keechler,  194  111.  235; 
Boone  v.  People,  4  111.  App.  231  ;  Burnett 
v.  School  Inspectors,  97  Mich.  103  ;  Gentle  v. 
School  Inspectors,  73  Mich.  40 ;  Coulter  v. 
School  Inspectors,  59  Mich.  391  ;  State  v.  Grim- 
shaw,  (Mo.  1886)  1  S.  W.  Rep.  363;  State  v. 
Compton,  28  Neb.  485  ;  State  v.  Deshler,  25  N. 
J.  L.  177;  School  Dist.  No.  74  v.  Lincoln 
County,  9  S.  Dak.  291  ;  Junction  City  School 
Incorporation  v.  School  Dist.  No.  6,  81  Tex. 
148;  Whitmire  v.  State  (Tex.  Civ.  App.  1898) 
47  S.  W.  Rep.  293;  Barrett  v.  Coleman,  12  Tex. 
Civ.  App.  663. 

Provision  for  Appeal  in  Case  of  Disagreement  in 
Vote  of  Different  Districts  Affected.  —  State  v. 
Gibson,  78  Mo.  App.  170,  2  Mo.  App.  Rep. 
195- 

Where  No  Statutory  Form  of  Consent  Is  Pre- 
scribed. —  In  Howell  v.  Shannon,  (Mich.  1902) 
90  N.  W.  Rep.  410,  it  was  held  that  where  the 
statute  does  not  provide  in  what  way  it  shall  be 
shown  to  the  school  directors  that  a  majority 
of  the  resident  taxpayers  had  consented  to  the 
consolidation  of  school  districts,  their  action 
will  not  be  overturned  where  it  appears  from 
the  records  that  the  board  satisfied  itself  that  a 
majority  consented,  and  on  the  strength  of  this 
a  site  for  a  school  building  was  secured  and  the 
building  was  erected  and  a  school  was  main- 
tained therein.  See  also  Gentle  v.  School  In- 
spectors, 73  Mich.  40. 

3.  Petition  by  Voters  —  Arkansas.  —  School 
Dist.  No.  11  v.  School  Dist.  No.  20,  63  Ark. 
543  ;  Hudspeth  v.  Wallis,  54  Ark.  134. 

Dakota.  —  Dartmouth  Sav.  Bank  v.  School 
Dist.  No.  6,  6  Dak.  332. 
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(3)  Submission  to  Voters. —  In  some  jurisdictions  provision  is  made  for 
submitting  to  vote  the  question  of  forming  new  districts  by  altering  the 
boundaries  of  others  and  the  question  of  making  changes  in  the  boundaries 
of  districts  generally.1 

e.  NOTICE.  — In  many  jurisdictions  the  statutes  require  notice  to  be  given 
to  the  voters  or  the  proper  officials  of  the  time  and  place  of  the  meeting  at 
which  a  proposed  alteration  is  to  be  made.2 

/.  Regularity  of  Alteration  Not  Subject  to  Collateral  Attack. 
—  The  legality  of  an  alteration  in  school  districts  cannot  be  tested  in  a  col- 


Illinois.  —  People  v.  Keechler,  194  111.  235; 
Hamilton  v.  Trette,  189  111.  190;  People  v.  Al- 
len, 155  111.  402;  Parr  v.  Miller,  146  111.  596; 
Trumbo  v.  People,  75  111.  561  ;  School  Trustees 
v.  People,  71  111.  559;  People  v.  Ricker,  142  111. 
650;  Scott  v.  School  Trustees,  71  111.  App.  95; 
Potter  v.  Board  of  School  Trustees,  10  111.  App. 
343.  See  Carrico  v.  People,  123  111.  198;  Webb 
v.  People,  n  111.  App.  358. 

Indiana.  —  Nutter  v.  School  Dist.,  4  Blackf. 
(Ind.)  351  ;  Henricks  v.  State,  151  Ind.  454. 

Michigan.  —  Perrizo  v.  Kesler,  93  Mich.  280. 
Compare  Gentle  v.  School  Inspectors,  73  Mich. 
40. 

Minnesota.  —  State  v.  Independent  School 
Dist.,  42  Minn.  357. 

Missouri.  —  State  v.  Hill,  152  Mo.  234. 

Nebraska.  —  School  Dist.  No.  67  v.  School 
Dist.  No.  24,  55  Neb.  716;  Bay  State  Live- 
stock Co.  v.  Bing,  51  Neb.  570;  Cowles  v. 
School  Dist.  No.  6,  23  Neb.  655. 

North  Dakota.  —  State  v.  Gang,  10  N.  Dak. 
331- 

Ohio.  —  State  v.  Wright,  17  Ohio  32. 

South  Dakota.  —  School  Dist.  No.  74  v.  Lin- 
coln County,  9  S.  Dak.  291. 

See  also  State  v.  Leverton,  53  Iowa  483. 

Petition  Held  Not  Required  in  Case  of  Territory 
Detached  and  Annexed.  —  Sixteenth  School  Dist. 
v.  Davis  County,  16  Utah  323. 

Mandamus  to  Compel  Granting  of  Petition.  — 
School  Trustees  v.  People,  121  111.  552;  School 
Trustees  v.  People,  76  111.  621  ;  Potter  v.  Board 
of  School  Trustees,  10  111.  App.  343.  See  also 
School  Directors  v.  School  Directors,  135  111. 
464;  School  Trustees  v.  People,  71  111.  559. 
Compare  School  Trustees  v.  Kay,  8  111.  App. 
30;  Hildreth  v.  Heath,  1  111.  App.  85. 

1.  Submission  to  Voters  upon  Petition  and  Notice. 

—  State  v.  Hill,  152  Mo.  234;  State  v.  Stone, 
152  Mo.  202;  School  Dist.  No.  6  v.  Burris,  84 
Mo.  App.  654  ;  State  v.  Burford,  82  Mo.  App. 
343  ;  State  v.  Gibson,  78  Mo.  App.  170  ;  State  v. 
Eden,  54  Mo.  App.  31.  See  also  State  v.  Miller, 
65  Mo.  50. 

Provision  for  Appeal  to  County  Commissioner 
upon  Disagreement  in  Vote  of  Different  Districts. 

—  School  Dist.  No.  1  v.  School  Dist.  No.  4,  94 
Mo.  612;  State  v.  Young,  84  Mo.  90;  State  v. 
Burford,  82  Mo.  App.  343. 

Power  to  Make  Alterations  Vested  in  Towns  — 
Connecticut.  —  Gravel  Hill  School  Dist.  v.  Old 
Farm  School  Dist.,  55  Conn.  244;  Scoville  v. 
Mattoon,  55  Conn.  144;  Sixteenth  School  Dist. 
v.  Eighteenth  School  Dist.,  54  Conn.  50. 

Maine.  —  Parker  v.  Titcomb,  82  Me.  180; 
Grindle  v.  School  Dist.  No.  1,  64  Me.  44;  Web- 
ber v.  Stover,  62  Me.  512;  Allen  v.  Archer,  49 
Me.  346  ;  School  Dist.  No.  1  v.  Stearns,  48  Me. 
568  ;  Tucker  v.  Wentworth,  35  Me.  393  ;  Smyth 
v.  Titcomb,  31  Me.  272;  Whitmore  v.  Hogan,  22 
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Me.  564.  Compare  Call  v.  Chadbourne,  46  Me. 
206. 

Massachusetts.  —  School  Dist.  No.  1  v.'  Rich- 
ardson, 23  Pick.  (Mass.)  62;  Waldron  v.  Lee,  5 
Pick.  (Mass.)  335;  Richards  v.  Dagget,  4  Mass. 
534- 

Vermont.  —  Greenbanks  v.  Boutwell,  43  Vt. 
207;  Hewett  v.  Miller,  21  Vt.  401. 

District  Divided  by  Township  Lines  Altered  by 
Mutual  Consent.  —  Jones  v.  Camp,  34  Vt.  384  ; 
Pierce  v.  Whitman,  23  Vt.  626.  See  also  State 
v.  Patton,  79  Mo.  App.  164. 

Concurrent  Vote  of  Townships  Affected  Required. 
—  In  order  to  establish  a  school  district  out  of 
contiguous  portions  of  two  towns,  it  is  neces- 
sary that  both  should  co-operate  in  their  cor- 
porate capacity  to  effect  this  purpose.  And, 
therefore,  where  it  appeared  that  one  of  two 
such  towns  did  not  vote  on  the  question,  the 
vote  of  the  other  must  be  regarded  as  inopera- 
tive and  void.  Butterfield  v.  School  Dist.  No. 
6,  61  Me.  583. 

Submission  of  Question  to  Voters  Authorized  in 
Illinois  under  Certain  Circumstances.  —  People  v. 
Keechler,  194  111.  235. 

2.  Necessity  of  Notice  —  Kentucky.  —  Howard 
v.  Forester,  59  S.  W.  Rep.  10,  22  Ky.  L.  Rep. 
843;  Anderson  v.  Greene,  (Ky.  1900)  55  S.  W. 
Rep.  420. 

Maine.  —  Butterfield  v.  School  Dist.  No.  6,  61 
Me.  583. 

Michigan.  —  Smelser  v.  School  Inspectors, 
125  Mich.  666;  Graves  v.  Joint  Board  of  School 
Inspectors,  102  Mich.  634;  Fractional  School 
Dist.  No.  One  v.  Metcalf,  93  Mich.  497 ; 
Donough  v.  Dewey,  82  Mich.  309 ;  Gentle  v. 
School  Inspectors,  73  Mich.  40 ;  Fractional 
School  Dist.  Number  3  v.  School  Inspectors,  63 
Mich.  611;  Coulter  v.  School  Inspectors,  59 
Mich.  394. 

Missouri.  —  School  Dist.  No.  1  v.  School 
Dist.  No.  4,  "94  Mo.  612;  Mason  v.  Kennedy,  89 
Mo.  23. 

Nebraska.  —  School  Dist.  No.  10  v.  Coleman, 
39  Neb.  391  ;  Dooley  v.  Neese,  31  Neb.  424. 

New  Jersey.  —  State  v.  Browning,  28  N.  J.  L. 
556. 

Nezv  York.  —  People  v.  Hooper,  13  Hun  (N. 
Y.)  639. 

Pennsylvania. — Clearfield  Independent  School 
Dist.,  79  Pa.  St.  419.  See  Wilkins  Tp.  School 
Dist.,  70  Pa.  St.  108;  Independent  School  Dist. 
No.  8.  33  Pa.  St.  297. 

South  Dakota.  —  School  Dist.  No.  56  v. 
School  Dist.  No.  27,  9  S.  Dak.  336. 

Wisconsin.  —  State  v.  Clifton,  113  Wis.  107; 
State  v.  Steele,  106  Wis.  475;  State  v.  Graham, 
60  Wis.  305. 

See  also  Weeks  v.  Batchelder,  41  Vt.  317; 
Ovitt  v.  Chase,  37  Vt.  196;  Moore  v.  Bcattie,  33 
Vt.  219. 
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lateral  proceeding,  but  only  by  an  information  in  the  nature  of  a  quo  warranto 
against  the  proper  officers;1  at  least  where  the  official  or  officials  making  the 
alteration  acted  within  their  jurisdiction.8 

g.  Effect  on  Property  Rights  —  (i)  In  General. — By  the  common 
law,  as  a  general  rule,  if  a  part  of  the  territory  of  a  school  district  is  separated 
from  it  and  annexed  to  or  organized  into  another,  the  original  organization 
retains  all  its  property,  property  rights,  and  franchises,  unless  some  statutory 
provision  is  made  to  the  contrary.3 

(2)  Real  Estate.  —  This  rule  is  applicable  to  school  buildings,  schoolhouse 
sites,  and  any  real  estate  whatever,  at  least  such  as  is  situated  within  the 
limits  of  the  old  district  after  the  subdivision.4  And  it  has  even  been  held 
that  the  alteration  of  the  boundaries  of  a  school  district,  whereby  one  of  its 
schoolhouses  is  left  within  the  limits  of  another  district,  will  not  defeat  or 
affect  its  right  of  property  therein.5  On  the  other  hand,  it  has  been  held 
that  the  common  law  leaves  the  property  where  it  is  found,  and  that  in  the 
absence  of  special  legislation  to  the  contrary,  a  new  school  district  which  is 
organized  from  territory  detached  from  an  old  school  district  will  not  be 
required  to  pay  anything  to  the  old  district  on  account  of  schoolhouses  or 
schoolhouse  sites,  or  any  real  estate  whatever,  belonging  to  the  old  school 
district  and  situated  in  the  new  district.6 

(3)  Funds  or  Assets.  —  Provision  is  often  made  by  statute  for  an  apportion- 
ment of  the  funds  or  assets  by  the  school  directors  or  other  designated  officers, 
between  the  old  school  district  and  a  new  district  which  has  been  formed  from 
territory  detached  from  the  old,  or  which  has  been  enlarged  by  such  territory.7 


1.  Regularity  of  Alteration  Not  Subject  to  Col- 
lateral Attack.  —  School  Directors  v.  School  Di- 
rectors, 135  111.  464;  Alderman  v.  School  Direct- 
ors, 91  111.  179;  People  v.  Newberry,  87  111.  41  ; 
Trumbo  v.  People,  75  111.  561  ;  School  Dist.  No. 
8  v.  Gibbs,  52  Kan.  564;  Roeser  v.  Gartland,  75 
Mich.  143 ;  Scafford  v.  Gladwin  County,  41 
Mich.  647  ;  Lord  v.  Every,  38  Mich.  405  ;  Cle- 
ment v.  Everest,  29  Mich.  19;  School  Dist.  No. 
67  v.  School  Dist.  No.  24,  55  Neb.  716;  State  v. 
Palmer,  18  Neb.  644;  Rawson  v.  Van  Riper,  1 
Thomp.  &  C.  (N.  Y.)  370. 

Certiorari  to  Review  Proceedings  of  Directors  or 
Trustees.  —  Potter  v.  Board  of  School  Trustees, 
10  111.  App.  344;  Miller  v.  School  Trustees,  88 
111.  26 ;  State  v.  Graham,  60  Wis.  395.  But 
in  Fractional  School  Dist.  No.  1  v.  Joint 
Board  of  School  Inspectors,  27  Mich.  3,  it  was 
held  that  a  certiorari  to  review  proceedings 
whereby  a  new  school  district  had  been  created 
out  of  old  districts  must  be  applied  for  before 
the  district  has  been  organized  and  assumed 
the  functions  of  a  corporation.  Perrizo  v. 
Kesler,  93  Mich.  280.  See  also  Brody  v.  Penn. 
Tp.  Board,  32  Mich.  272. 

Regularity  of  Alterations  Held  Not  to  Be  Ques- 
tioned by  District.  —  A  school  district  as  a  cor- 
poration cannot,  it  has  been  held,  question  the 
action  of  a  county  superintendent  in  changing 
the  boundaries  of  a  district.  Cowles  v.  School 
Dist.,  23  Neb.  655  ;  School  Dist.  v.  Wheeler,  25 
Neb.  199;  Hendreske  v.  School  Dist.,  35  Neb. 
400  ;  School  Dist.  No.  67  v.  School  Dist.  No.  24, 
55  Neb.  716. 

2.  State  v.  Palmer,  18  Neb.  644;  School  Dist. 
No.  67  v.  School  Dist.  No.  24,  55  Neb.  716. 

3.  Effect  on  Property  Rights.  —  Winona  v. 
School  Dist.  No.  82,  40  Minn.  13,  12  Am.  St. 
Rep.  687  ;  Briggs  v.  School  Dist.  No.  1,  21  Wis. 
348 ;  Joint  School  Dist.  No.  8  v.  School  Dist. 
No.  5,  92  Wis.  608. 
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4.  See  Whittier  v.  Sanborn,  38  Me.  32; 
Winona  v.  School  Dist.  No.  82,  40  Minn.  13, 
12  Am.  St.  Rep.  687. 

6.  Whittier  v.  Sanborn,  38  Me.  32 ;  Winona 
v.  School  Dist.  No.  82,  40  Minn.  13,  12  Am. 
St.  Rep.  687.  See  also  Reckert  v.  Peru,  60  Ind. 
473  ;  School  Dist.  No.  1  v.  Richardson,  23  Pick. 
(Mass.)  62.  Compare  School  Tp.  v.  School 
Town,  109  Ind.  559;  School  Dist.  No.  6  v.  Tap- 
ley,  1  Allen  (Mass.)  49. 

Division  of  School  District  and  Absorption  of 
Part  by  Extension  of  City  Limits.  —  Board  of 
Education  v.  School  Dist.  No.  7,  45  Kan.  560 ; 
Winona  v.  School  Dist.  No.  82,  40  Minn.  13,  12 
Am.  St.  Rep.  687.  Compare  Carson  v.  State,  27 
Ind.  465. 

High  School  for  Benefit  of  Entire  Township.  — ■ 

In  Ohio  it  has  been  held  that  public  school 
property  that  has  been  set  apart  for  the  purpose 
of  a  public  school  of  a  higher  grade  than  pri- 
mary does  not  pass  or  vest  in  the  board  of 
education  of  a  separate  school  district  that  may 
be  afterwards  organized  out  of  the  territory 
within  which  the  property  happens  to  be  situ- 
ated. Board  of  Education  v.  Board  of  Educa- 
tion, 46  Ohio  St.  595. 

6.  Board  of  School  Directors  v.  Ashland,  87 
Wis.  533. 

Compensation  Required  by  Statute  for  Undue 
Proportion  of  Real  Estate.  —  School  Dist.'s  Ap- 
peal, 96  Pa.  St.  76.  See  State  v.  School  Dist. 
No.  21,  6  N.  Dak.  488. 

7.  Statutory  Provision  for  Apportionment  of 
Assets  — Arkansas.  —  Merritt  v.  School  Dist.,  54 
Ark.  468;  Evans  v.  Batchelor,  61  Ark.  521; 
School  Dist.  No.  15  v.  School  Dist.,  63  Ark. 
433- 

Illinois.  —  School  Directors  v.  Miller,  49  111. 
494 ;  School  Directors  v.  School  Directors,  73 
111.  250 ;  School  Directors  v.  School  Directors. 
16  111.  App.  651  ;  People  v.  Keechler.  194  111.  235. 
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But,  in  the  absence  of  statutory  authority  for  an  apportionment,  none  can  be 
made.1 

(4)  Abolition  of  Old  District.  —  Where  an  old  school  district  is  entirely 
abolished  and  new  ones  are  created  out  of  its  territory,  the  new  organizations 
are  to  be  deemed  the  successors  of  the  old  one,  and  are  entitled  to  all  its 
property,  and  in  the  absence  of  any  legislative  provision  on  the  subject  each 
of  the  new  organizations  will  take  the  property  which  happens  to  fall  within 
its  limits. a  Thus,  in  the  absence  of  legislation  making  a  different  disposition 
of  the  property,3  it  will  be  assumed  that  the  legislature  intended  that  when 


Iowa.  —  Independent  School  Dist.  v.  Inde- 
pendent School  Dist.,  43  Iowa  444;  Independ- 
ent School  Dist.  v.  Independent  School  Dist., 
45  Iowa  391  ;  Albin  v.  Independent  Dist.,  58 
Iowa  77  ;  District  Tp.  v.  Independent  Dist.,  60 
Iowa  141. 

Kansas.  —  School  Dist.  No.  49  v.  School 
Dist.  No.  70,  20  Kan.  76 ;  Robinet  v.  School 
Dist.  No.  83,  63  Kan.  1. 

Louisiana.  —  Hendricks  v.  Babo,  12  La.  Ann. 
620 ;  School  Board  v.  School  Board,  36  La. 
Ann.  806. 

Michigan.  —  School  Dist.  No.  Thirteen  v. 
Dean,  17  Mich.  223;  Deckerville  High  School 
Dist.  v.  School  Dist.  No.  3,  (Mich.  1902)  90  N. 
W.  Rep.  1064. 

Minnesota.  —  Gregg  v.  French,  67  Minn.  402. 

Nebraska.  —  People  v.  Hodge,  4  Neb.  265 ; 
School  Dist.  No.  46  v.  School  Dist.  No.  53,  49 
Neb.  33. 

New  Hampshire.  —  School  Dist.  No.  1  v. 
Sanborn,  25  N.  H.  34;  School  Dist.  No.  9  v. 
Twitchell,  63  N.  H.  11. 

North  Dakota.  —  State  v.  School  Dist.  No. 
ai,  6  N.  Dak.  488. 

Pennsylvania.  —  Manchester  v.  Reserve  Tp., 
4  Pa.  St.  35  ;  Lower  Allen  Tp.  School  Dist.  v. 
Shiremanstown  School  Dist.,  91  Pa.  St.  182; 
Darby  Borough  School  Dist.'s  Appeal,  160  Pa. 
St.  79 ;  Williams  Tp.  v.  Williamstown,  9  Pa. 
Co.  Ct.  65;  Wilkins  Tp.  School  Dist.,  18  Pa. 
Super.  Ct.  293  ;  Wilkins  School  Dist.  v.  Turtle 


Creek  Borough  Dist.,  31  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  189;  In  re  Darby,  etc.,  School  Dist.,  19 
Pa.  Co.  Ct.  314,  5  Pa.  Dist.  725. 

South    Dakota.  —  School    Dist.    No.    56  v. 
School  Dist.  No.  27,  9  S.  Dak.  336. 
Texas.  —  Porter  v.  State,  78  Tex.  591. 
West    Virginia.  —  Board    of    Education  v. 
Board  of  Education,  30  W.  Va.  424. 

Wisconsin.  —  State  v.  Eaton,  11  Wis.  29; 
Cassville  v.  Morris,  14  Wis.  440;  State  v .  Rice, 
35  Wis.  178;  School  Directors  v.  School  Direct- 
ors, 81  Wis.  428;  School  Directors  v.  School 
Dist.  No.  1,  81  Wis.  543;  State  v.  Joint  School 
Dist.  No.  1,  109  Wis.  313. 

Power  of  Legislature  to  Provide  for  Apportion- 
ment. —  Greenleaf  v.  Township  No.  41,  22  111. 
236. 

Equitable  Division  by  Board  of  Directors  Author- 
ized. -  -  School  Dist.  No.  2  v.  Lambert,  28 
Oregon  209. 

Ascertainment  by  Officers  of  Amount  Due  from 
Old  to  New  District  as  Prerequisite  to  Right  of 
Action.  —  School  Dist.  No.  17  v.  School  Dist. 
No.  2,  17  Neb.  177.  And  sec  Donnelly  v.  Duras, 
1 1  Neb.  283. 

Notice  Required  of  Meeting  at  Which  Apportion- 
ment Is  Made.  —  School  Dist.  No.  Three  v. 
School  Dist.  No.  One,  63  Mich.  51. 


Decision  of  Board  Held  Not  Subject  to  Collateral 
Attack.  —  Independent  School  Dist.  v.  Inde- 
pendent School  Dist.,  43  Iowa  444 ;  Independ- 
ent School  Dist.  v.  Independent  School  Dist., 
45  Iowa  391. 

Provision  for  Appeal  to  Town  Superintendent.  — 
Independent  School  Dist.  v.  Independent  School 
Dist.,  45  Iowa  391  ;  School  Dist.  No.  2  v.  School 
Dist.  No.  1,  3  Wis.  333. 

Recovery  of  Proportion  in  Action  for  Money  Had 
and  Received.  —  School  Trustees  v.  School 
Trustees,  81  111.  470.  See  also  School  Dist. 
No.  9  v.  School  Dist.  No.  5,  40  Mich.  551. 

Mandamus  to  Compel  Payment  of  Proportion 
Denied.  —  School  Dist.  No.  9  v.  School  Dist. 
No.  5,  40  Mich.  551  ;  School  Dist.  No.  Three  v. 
Riverside  Tp.,  67  Mich.  404. 

Appeal  to  Township  Board.  —  Cannon  v.  Wil- 
cox, 48  Mich.  404. 

Reference  to  Arbitrators  upon  Disagreement  of 
Trustees.  —  District  Tp.  v.  District  Tp.,  45 
Iowa  104;  Independent  School  Dist.  v.  Inde- 
pendent School  Dist.,  45  Iowa  391. 

Statutory  Requirement  of  Notice  of  Proposed 
Surrender  of  Claim  to  Share  of  Property  by  New 
District.  —  School  Dist.  v.  Neal,  74  Mo.  App. 
553- 

New  District  Held  Not  Entitled  to  Share  in  Tax 
Not  Levied  at  Time  of  Its  Formation.  ■ —  School 
Dist.  No.  15  v.  School  Dist.,  63  Ark.  433. 

No  Apportionment  Where  Change  of  Boundary 
Is  Illegal.  —  State  v.  Grimshaw,  (Mo.  1886)  1 
S.  W.  Rep.  363. 

Apportionment  by  Officers  Subsequent  to  Forma- 
tion of  New  District  Held  Valid.  —  School  Dist. 
No.  13  v.  State,  15  Kan.  43;  School  Dist.  No. 
49  v.  School  Dist.  No.  21,  32  Kan.  123;  School 
Dist.  No.  6  v.  Card,  55  N.  H.  452. 

Subsequent  Provision  by  Legislature  Directing 
Apportionment  Held  Valid.  —  Willimantic  School 
Soc.  v.  First  School  Soc,  14  Conn.  457. 

1.  No  Apportionment  at  Common  Law.  —  Cooke 
v.  School  Dist.  No.  12,  12  Colo.  453;  State  v. 
School  Dist.  No.  15,  90  Mo.  395;  District  No. 
6  v.  District  No.  5,  18  Mo.  App.  266;  Rice  v. 
McClelland,  58  Mo.  116;  Morrow  County  v. 
Hendryx,  14  Oregon  397;  State  v.  Board  of 
Education,  12  Ohio  Cir.  Dec.  423;  Board  of 
Education  v.  Board  of  Education,  3  Ohio  Cir. 
Dec.  603,  6  Ohio  Cir.  Ct.  597 :  Joint  School 
Dist.  No.  8  v.  School  Dist.  No.  5,  92  Wis. 
608. 

2.  School  Dist.  No.  6  v.  Tapley.  1  Allen 
(Mass.)  49  :  School  Dist.  No.  1  v.  Richardson, 
23  Pick.  (Mass.)  62;  Whitmore  v.  Hogan,  22 
Me.  564  :  Board  of  Education  v.  Board  of  Edu- 
cation, 30  W.  Va.  424.  See  also  Winona  v. 
School  Dist.  No.  82,  40  Minn.  20,  12  Am.  St. 
Rep.  687  ;  Raybould  v.  Hardy,  7  Utah  368. 

3.  See  Rawson  v.  Spencer,  113  Mass.  46. 
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one  school  district  is  abolished  and  another  embracing  the  same  territory  is 
established  in  its  place,  the  newly  established  district  shall  succeed  to  the 
funds  left  unexpended  by  the  district  which  was  abolished,  so  far  as  such 
funds  were  held  for  school  purposes.1 

h.  Apportionment  of  Liabilities.  —  When  an  entire  school  district  is 
absorbed  by  another  or  when  two  or  more  are  united  to  form  a  new  district, 
the  new  or  absorbing  district  assumes  the  liabilities  of  the  old  districts.2  But 
where  a  part  of  the  territory  of  one  district  is  separated  from  it  by  annexation 
to  another  or  by  its  formation  into  a  new  district,  the  old  district  remains 
subject  to  all  its  liabilities,  and  no  liability  is  imposed  on  the  new  or  enlarged 
district  in  the  absence  of  special  legislation  to  that  effect.3  Provision  is  made 
by  express  legislation  in  some  states,  however,  for  an  apportionment  of  lia- 
bilities between  the  old  and  the  new  districts.4 

4.  Meetings  —  a.  Authority  to  Call —  (i)  In  General.  — Various  statu- 
tory provisions  exist  in  the  different  states  conferring  upon  designated  officers, 
generally  the  school  trustees  or  directors,  the  power  to  call  district  school 
meetings.5 

Limitation  of  Authority  to  Designated  Meetings.  —  If  the  clerk  of  the  district  is 


1.  Goulding  v.  Peabody,  170  Mass.  483; 
Barre  v.  School  Dist.  No.  13,  67  Vt.  108;  Town 
School  Dist.  v.  Cook,  68  Vt.  88  ;  Barre  v.  School 
Dist.  No.  5,  69  Vt.  374;  School  Dist.  No.  20  v. 
Pierce,  67  Vt.  317. 

Debt  Barred  by  Statute  of  Limitations  Con- 
sidered. —  In  Hartford  v.  School  Dist.  No.  13, 
69  Vt.  147,  it  was  held  that  where  the  adjust- 
ment by  which  the  balance  of  assets  for  trans- 
fer from  the  abolished  to  the  new  district  is 
left  by  the  legislature  in  the  hands  of  the  old 
district,  in  making  the  adjustment  the  old  dis- 
trict may  lawfully  pay  an  old  debt  though  barred 
by  the  statute  of  limitations. 

Statute  Providing  for  Transfer  of  Assets  of  Old 
to  New  Districts  Held  Constitutional.  —  Perrizo  v. 
Kesler,  93  Mich.  280 ;  Whitney  v.  Stow,  1 1 1 
Mass.  368. 

2.  Assumption  of  Liabilities  of  Abolished  Dis- 
trict.—  Brewer  v.  Palmer,  13  Mich.  104;  Rob- 
bins  v.  School  Dist.  No.  1,  10  Minn.  340; 
Thompson  v.  Abbott,  61  Mo.  176;  Clother  v. 
Maher,  15  Neb.  1  ;  School  Dist.  No.  3  v.  Green- 
field, 64  N.  H.  84;  McCully  v.  Board  of  Edu- 
cation, 63  N.  J.  L.  18;  Coler  v.  Coppin,  10  N. 
Dak.  86.  See  also  Halbert  v.  School  Dist.  No. 
2,  36  Mich.  421.  Compare  State  v.  Froelich, 
(N.  J.  1897)  37  Atl.  Rep.  1024;  Needham  v. 
School  Dist.  No.  6,  62  Vt.  176. 

Statute  Providing  for  Transfer  of  Liabilities  to 
New  District  Held  Constitutional.  —  Perrizo  v. 
Kesler,  93  Mich.  280;  Whitney  v.  Stow,  111 
Mass.  368;  Rawson  v.  Spencer,  113  Mass.  40. 

3.  School  Directors  v.  Miller,  49  111.  494 ; 
People  v.  Ryan,  19  Mich.  203  ;  Winona  v.  School 
Dist.  No.  82,  40  Minn.  13,  12  Am.  St.  Rep.  687; 
Board  of  Education  v.  Board  of  Education,  30 
W.  Va.  424;  Briggs  v.  School  Dist.  No.  1,  21 
Wis.  348.  See  School  Directors  v.  School  Di- 
rectors, 81  Wis.  428. 

4.  Appointment  under  Statutes.  —  Independent 
Dist.  v.  District  Tp.,  107  Iowa  73  ;  District 
Tp.  v.  Wiggins,  110  Iowa  702:  Gregg  v.  French, 
67  Minn.  402;  Darby  Borough  School  Dist.'s 
Appeal,  160  Pa.  St.  79.  See  also  School  Di- 
rectors' Petition,  172  Pa.  St.  81. 

Apportionment  Limited  to  Liabilities  Existing  at 
Time  of  Organization  of  New  District.  —  Inde- 
pendent Dist.  V.  District  Tp.,  107  Iowa  73. 
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Interest  Allowed  on  Balance  Due  from  One 
District  to  Another.  —  Springfield  Tp.  School 
Dist.  v.  Morton  School  Dist.,  7  Del.  Co.  Rep. 
583- 

In  Michigan  it  has  been  held  that  where  terri- 
tory has  been  set  off  from  school  districts  under 
a  law  enjoining  the  officers  of  the  two  parts  to 
apportion  the  indebtedness,  and  the  officers 
have  failed  in  their  duty,  the  creditors  have  no 
recourse  except  against  the  old  district,  this  con- 
clusion being  based  on  the  ground  that  the  right 
of  recovery  by  apportionment  belongs  to  the  old 
district  and  not  to  the  creditors.  People  v. 
Board  of  Education,  41  Mich.  547;  Turnbull  v. 
Board  of  Education,  45  Mich.  496.  See  also 
Presque  Isle  County  v.  Thompson,  (C.  C.  A.) 
61  Fed.  Rep.  914;  Halbert  v.  School  Dist.  No. 
2,  36  Mich.  421.  To  the  same  effect  see  School 
Directors  v.  Miller,  49  111.  494. 

In  New  Jersey  it  has  been  held,  under  a  stat- 
ute providing  that  where  a  borough  is  framed 
and  set  off  from  the  township  and  becomes  a 
separate  school  district,  and  there  is  within  the 
limits  of  the  borough  any  schoolhouse  belonging 
to  the  board  of  education  of  the  township,  and 
for  the  erection  of  which  there  is  any  indebted- 
ness for  which  said  board  is  liable,  the  said  in- 
debtedness shall  be  assumed  to  become  the  obli- 
gation of  the  board  of  education  of  the  borough, 
and  that  whenever  the  board  of  education  of  the 
township  is  compelled  to  pay  by  suit  and  judg- 
ment at  law  any  portion  of  said  indebtedness, 
the  board  of  education  of  the  borough  shall  re- 
pay to  the  board  of  education  of  the  township 
the  amount  of  tne  said  judgment  with  interest ; 
that  the  liability  of  the  old  botrd  of  education 
remains,  to  be  enforced  by  suit  and  judgment  at 
law,  and  that  the  new  board  is  answerable  to 
the  old  board  for  the  sum  which  it  is  thus  com- 
pelled to  pay.  McCully  v.  Board  of  Education, 
63  N.  J.  L.  18. 

5.  Authority  to  Call  Meetings  in  General.  — 
Fletcher  v.  Lincolnville,  20  Me.  439 ;  School 
Dist.  No.  5  v.  Lord,  44  Me.  374 ;  Starbird  v. 
School  Dist.  No.  7,  51  Me.  101  ;  Denniston 
v.  School  Dist.  No.  n.  17  N.  H.  492;  Giles  v. 
School  Dist.  No.  14,  31  N.  H.  304. 

Posting  Notice  by  One  Member  of  Board  Held 
Insufficient. —  State  v.  Lockett,  54  Mo.  App.  202. 
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empowered  by  the  district  to  call  annual  meetings  thereof,  this  is  a  limitation 
upon  his  authority,  and  he  cannot  legally  call  any  other  than  such  meetings.1 

(2)  Power  to  Call  Meetings  upon  Default  of  Designated  Officers.  —  Some- 
times the  statutes  designate  other  officers  who  are  to  act  upon  the  default  of 
the  officers  upon  whom  the  duty  is  imposed  in  the  first  instance.58  It  has 
been  held  that  when  authority  is  conferred  upon  a  justice  to  call  a  meeting  in 
the  event  of  failure  on  the  part  of  the  proper  officers  to  do  so,  he  is  empowered 
also  to  act  when  the  proper  officers  have  illegally  called  a  meeting.3 

(3)  Petition  by  Voters.  —  Provision  is  often  made  for  an  application  or 
petition  by  a  designated  number  of  voters  of  the  district  as  a  prerequisite  to 
calling  the  meeting.4 

b.  How  Called.  —  The  manner  of  calling  meetings  is  generally  prescribed 
by  the  statute.5  In  general,  the  statutes  provide  that  the  proper  officer  shall 
give  notice  of  the  time,  place,  and  purpose  of  the  meeting,6  and  it  is  essential 
to  the  validity  of  the  proceedings  of  the  meeting  that  the  statutory  requirements 
be  complied  with.7 

Notice  of  Object  of  Meeting.  —  Thus,  where  the  statute  requires  the  notice  of  a 


Notice  by  Two  Directors  Held   Sufficient.  — ■ 

Holland  v.  Davies,  36  Ark.  446.  Compare  State 
v.  School  Dist.  No.  30,  43  N.  J.  L.  358. 

Power  to  Warn  Meeting  Distinguished  from 
Power  to  Call.  —  Stone  v.  School  Dist.  No.  4,  8 
Cush.  (Mass.)  592. 

L  Third  School  Dist.  v.  Atherton,  12  Met. 
(Mass.)  105. 

2.  Power  to  Call  Meetings  upon  Default  of 
Designated  Officers. —  Fletcher  v.  Lincolnville,  20 
Me.  439;  Denniston  v.  School  Dist.  No.  11,  17 
N.  H.  492;  Giles  v.  School  Dist.  No.  14,  31  N. 
H.  304. 

3.  Pickering  v.  De  Rochemont,  66  N.  H.  377. 

4.  Petition  or  Application  of  Voters.  —  School 
Dist.  No.  5  v.  Lord,  44  Me.  374 ;  George  v.  Sec- 
ond School  Dist.,  6  Met.  (Mass.)  497.  See  also 
State  v.  Edwards,  151  Mo.  472;  Denniston  v. 
School  Dist.  No.  11,  17  N.  H.  492;  Fletcher  v. 
Lincolnville,  20  Me.  439. 

Application  in  Case  of  Special  Meeting.  — 
Richardson  v.  McReynolds,  114  Mo.  641;  Cen- 
tral School  Supply  House  v.  School  Dist.  No.  3, 
99  Mich.  402. 

Application  for  Meeting  Held  Unnecessary.  — 
Mason  v.  School  Dist.  No.  14,  20  Vt.  487. 

Recording  or  Production  of  Application  Held 
Unnecessary.  —  Soper  v.  School  Dist.  No.  9,  28 
Me.  193. 

5.  See  the  statutes  of  the  various  states. 
Mode  of  Warning  Prescribed  by  Inhabitants  of 

School  District  in  Pursuance  of  Statute.  —  Moor 
v.  Newfield,  4  Me.  44  ;  Hayward  v.  School  Dist. 
No.  Thirteen,  2  Cush.  (Mass.)  419. 

6.  See  the  statutes  of  the  various  states. 
Requirement  as  to  Places  of  Publishing  Notice. 

—  Bartlett  v.  Kinsley,  15  Conn.  327;  Fletcher 
v.  Lincolnville,  20  Me.  439 ;  Soper  v.  School 
Dist.  No.  9,  28  Me.  193;  Seabury  v.  Howland, 
15  R.  I.  446. 

Within  What  Time  Notice  Must  Be  Given  — 
Maine.  —  Fletcher  v.  Lincolnville,  20  Me. 
439- 

Massachusetts.  —  Perry  v.  Dover,  12  Pick. 
(Mass.)  206. 

Michigan.  —  Schafer  v.  School  Dist.  No.  i, 
1 16  Mich.  206. 

New  Hampshire.  —  Harris  v.  School  Dist.  No. 
10,  28  N.  H.  58;  Chapin  v.  School  Dist.  No.  2, 
30  N.  H.  25. 
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Rhode  Island.  —  Howland  v.  School  Dist.  No. 
3,  15  R.  I.  184. 

Vermont.  —  Hunt  v.  School  Dist.  No.  20,  14 
Vt.  300,  39  Am.  Det.  225  ;  Mason  v.  School 
Dist.  No.  14,  20  Vt.  487;  Greenbanks  v.  Bout- 
well,  43  Vt.  207. 

Statute  Requiring  Personal  Notice  or  Written 
Notice  Left  at  Place  of  Abode.  —  Perry  v.  Dover, 
12  Pick.  (Mass.)  206. 

Date  on  Notice  Held  Not  Essential.  —  Braley 
v.  Dickinson,  48  Vt.  599. 

Specification  in  Notice  that  Signers  Are  Free- 
holders Not  Essential.  —  Sturm  v.  School  Dist. 
No.  70,  45  Minn.  88. 

Description  of  District  by  Number  Without 
Naming  Boundaries  Held  Sufficient.  —  Ring  v. 
Grout,  7  Wend.  (N.  Y.)  341.  See  also  Picker- 
ing v.  de  Rochemont,  66  N.  H.  377. 

Necessity  of  Recording  Warning.  —  Sherwin  v. 
Bugbee,  17  Vt.  337. 

Return  of  Officer  as  Evidence  of  Proper  Service 
of  Warrant. —  Perry  v.  Dover,  12  Pick.  (Mass.) 
206. 

Necessity  of  Fixing  Time  and  Place  at  Preceding 
Annual  Meeting.  —  Merchant  v.  Langworthy,  6 
Hill  (N.  Y.)  646.  Compare  Sanborn  v.  School 
Dist.  No.  10,  12  Minn.  17;  Maher  v.  State,  32 
Neb.  354- 

7.  Jordan  v.  School  Dist.  No.  3,  38  Me.  164; 
Haines  v.  School  Dist.  No.  6,  41  Me.  246; 
Rideout  v.  School  Dist.  No.  5,  1  Allen  (Mass.) 
232  ;  People  v.  Peters,  4  Neb.  254. 

But  in  Marchant  v.  Langworthy,  6  Hill  (N. 
Y.)  646,  it  was  held  that  an  annual  meeting  of 
the  inhabitants  of  a  school  district  is  valid,  not- 
withstanding the  clerk  has  omitted  to  give  notice 
of  it,  provided  the  time  and  place  for  holding  it 
were  fixed  at  the  next  preceding  annual  meeting, 
and  the  clerk  acted  in  good  faith  in  failing  to 
give  notice. 

Presumption  of  Regularity.  —  Waters  v.  School 
Dist.  No.  4,  59  Mo.  App.  580. 

Regularity  of  Warrant  Not  Subject  to  Collateral 
Attack.  —  In  Woods  v.  Bristol,  84  Me.  358.  it 
was  held  that  the  regularity  of  a  warrant  calling 
a  meeting  cannot  be  contradicted  in  a  collateral 
proceeding  by  parol  proof  that  while  on  its  face 
it  appears  to  have  been  drawn,  signed,  and  dated 
in  the  state,  it  was  actually  written  and  signed 
in  another  state. 
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school  district  meeting  to  set  out  the  object  thereof,  no  matters  can  be  law- 
fully acted  upon  that  are  not  distinctly  stated  in  the  notice.1  Where  a  meet- 
ing is  for  a  special  purpose,  all  that  is  requisite  in  the  form  of  the  notice 
is  that  it  be  so  expressed  that  the  inhabitants  of  the  district  may  fairly 
understand  the  purpose  for  which  they  are  convened.8 

Time  and  Place  of  Meeting  Specified  in  Statute.  —  If  the  statute  designates  the  time 
and  place  for  the  meeting,  this  is  held  to  obviate  the  necessity  of  stating  it 
in  the  notice.3 

c.  Time  of  Opening  Meeting.  —  It  has  been  held  that  the  meeting 
should  be  opened  at  a  reasonable  time  after  the  hour  specified  in  the  notice, 
and  what  is  a  reasonable  time  depends  in  some  measure  upon  the  circum- 
stances of  each  particular  case.  The  presumption  is  that  a  meeting  was  held 
at  the  proper  time  and  in  pursuance  of  the  warning,  and  the  burden  of  proof 
is  upon  the  person  claiming  that  the  proceedings  were  illegal.4 

Adjournment  to  Fixed  Time.  —  A  meeting,  it  has  been  held,  may  adjourn  to  a 
fixed  time,  and  at  such  adjourned  meeting  any  matters  included  in  the  notice 
of  the  former  meeting  may  be  reconsidered  or  acted  upon,  provided  no 
intervening  rights  of  third  parties  have  become  vested.5 

d.  Place  of  Meeting.  — The  place  of  meeting  is  usually  specified  in  the 
statute  or  in  the  notice  of  the  meeting,  and,  as  a  general  rule,  it  seems  that 
the  proceedings,  to  be  valid,  must  be  had  at  that  place.6  But  the  proceed- 
ings of  a  meeting,  it  has  been  held,  will  not  be  invalid  though  it  is  not  held 
at  the  place  specified  in  the  notice,  where  the  place  of  actual  meeting  was 
near  by  and  no  one  was  misled,  all  persons  going  to  the  place  designated  being 
notified  where  the  meeting  was  to  be  conducted.7 

e.  Presiding  Officer.  —  Various  statutory  provisions  exist  prescribing 
who  shall  act  as  chairman  or  moderator  of  the  school  meeting.8 

/.  VOTING.  —  Unless  restrained  by  some  statute,  it  has  been  held  that 
balloting  may  be  adopted  as  the  method  of  voting  at  a  school  district 
meeting.9 

1,  Statement  of  Object  of  Meeting  Required —  Michigan.  —  Peters  v.  Warren  Tp.,  98  Mich. 
Connecticut.  —  Wright  v.  North  School   Dist.,  54. 

53  Conn.  576.  Minnesota.  —  State  v.  St.  Anthony,  10  Minn. 

Idaho.  —  Bramwell  v.  Guheen,  2  Idaho  1069.  433. 

Maine.  —  Lander  v.  School  Dist.,  33  Me.  239  ;  New  York.  —  People  v.  Board  of  Education, 
Leavitt  v.  Eastman,  77  Me.  117.  (Supm.  Ct.  Gen.  T.O  1  N.  Y.  Supp.  593. 

Massachusetts.  —  Whitney  v.  Stow,  11 1  Mass.  Rhode  Island.  —  Seabury  v.  Howland,  15  R. 
368;  Little  v.  Merrill,  10  Pick.  (Mass.)  543;      I.  446. 

Alden  v.  Rounseville,  7  Met.  (Mass.)  218;  Vermont.  —  Weeks  v.  Batchelder,  41  Vt. 
Kingsbury    v.    Centre    School    Dist.,    12    Met.  317. 

(Mass.)  99.  Omission  of  Copulative  Conjunction  Immaterial 

Missouri.  —  Matney  v.  Boydston,  27  Mo.  App.  Where  Meaning  Is  Clear.  —  Merritt  v.  Farriss, 
36.  22  111.  303. 

New  Hampshire. — Davis  v.  School  Dist.,  43  3.  Hodgkin  v.  Fry,  33  Ark.  716;  State  v.  Ed- 
N.  H.  381;  Weare  v.  Sawyer,  44  N.  H.  198;      wards,  151  Mo.  472. 

Weare  v.  School  Dist.  No.  Sixteen,  44  N.  H.  4.  South  School  Dist.  v.  Blakeslee,  13  Conn. 
189;  Holbrook  v.  Faulkner,  55  N.  H.  311.  227. 

New  Jersey.  —  State  v.  Hurff,  38  N.  J.  L.  310.         5.   Adjournment  to   Fixed   Time.  —  Reed  v. 

Rhode  Island.  —  Holt's  Appeal,  5  R.  I.  603.         Acton,  117  Mass.  384;  Maher  v.  State,  32  Neb. 

Vermont.  —  Dix  v.  School  Dist.  No.  2,  22  Vt.      354.    Compare  State  v.  Cones,  is  Neb.  444. 
309;  Ovitt  v.  Chase,  37  Vt.  196;  Scott  v.  School         6.  See  Hodgkin  v.  Fry,  33  Ark.  716;  Wake- 
Dist.  No. '9,  67  Vt.  150;  School  Dist.  No.  13  v.      field  v.  Patterson,  25  Kan.  709;  Board  of  Edu- 
Smith,  67  Vt.  566.  cation  v.  Carolan,  182  111.  119;  Hauswirth  v. 

Object  of  Meeting  Held  Unnecessary  in  Notice     Mueller,  25  Mont.  156. 
of  Annual  Meeting.  —  Seabury  v.  Howland,  15  R.         7.  Wakefield  v.  Patterson,  25  Kan.  709. 
I.  446.  8.  State  v.  McKee,  20  Oregon  120;  Stevens 

2.  Sufficiency  of  Notice  of  Object  —  Connecti-  v.  Kent,  26  Vt.  502.  And  see  the  statutes  of  the 
cut.  —  State  School  Dist.  v.  Blakeslee,  13  Conn.      various  states. 

227;  Bartlett  v.  Kinsley,  15  Conn.  327.  Appointment  of  Secretary  Pro  Tem  in  Absence 

Massachusetts.  —  George   v.    Second   School      of  Clerk.  —  State  v.  McKee,  20  Oregon  120. 
Dist.,  6  Met.  (Mass.)  497;  Reed  v.  Acton,  117         9.  Chamberlain  v.  Board  of  Education,  57  N. 
Mass.  384.  J.  L.  605. 
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Eecord  of  Votes.  —  Under  a  statutory  requirement  that  if  a  given  number 
present  at  a  district  meeting  vote  adversely  on  a  proposition,  the  clerk  shall 
make  a  record  of  the  fact,  it  is  not  his  duty  to  record  the  names  of  those  so 
voting;  it  is  sufficient  if  he  records  the  state  of  the  vote.1 

Conclusiveness  of  Records  as  to  Balloting.  —  Evidence  aliunde  the  district  records  is 
admissible  to  show  what  the  actual  facts  are  as  to  the  results  of  the  balloting.2 

g.  Qualification  of  Voters.  —  A  discussion  of  questions  as  to  the 
qualification  of  voters  at  school  meetings  will  be  found  elsewhere.3 

h.  Record  of  Meeting  —  Necessity.  —  Under  the  statutes  of  some  states 
a  record  of  the  proceedings  of  school  district  meetings  must  be  kept  by  the 
proper  officers.4 

Records  as  Evidence.  —  The  records  of  a  school  district  are  proper  and  legiti- 
mate evidence  of  its  proceedings,  for  such  district,  in  a  suit  to  which  it  is  a 
party.5 

Admissibility  of  Secondary  Evidence.  —  If  the  original  records  have  been  lost,  after 
proof  of  that  fact  their  contents  may  be  proved,  like  any  other  document,  by 
secondary  evidence.6 

Amendment.  —  While  the  records  may,  under  certain  circumstances,  be 
amended.7  yet  it  has  been  held  that  the  amendment  of  a  record  by  an  officer 
when  a  controversy  has  arisen,  to  meet  a  particular  case  or  in  consequence  of 
a  decision  of  the  court,  will  not  be  allowed.8 

5.  Powers  and  Liabilities — a.  In  General.  — A  school  district,  though 
generally  a  body  corporate  and  authorized  to  transact  all  business  appertain- 
ing to  schools  and  schoolhouses  within  the  district,  can  exercise  no  powers 
beyond  those  expressly  conferred  by  statute  or  by  necessary  implication 
arising  therefrom.9 

Powers  at  Special  or  Annual  Meeting.  — -In  some  states  the  powers  of  a  special 
meeting  of  a  school  district  are  the  same  as  those  of  an  annual  meeting. 10 


1.  Norton  v.  Perry,  65  Me.  183. 

2.  State  v.  Hutchins,  33  Neb.  335. 

3.  See  the  title  Elections,  vol.  10,  pp.  577 
et  seq.,  589  et  seq.  And  see  State  v.  Hingley, 
32  Oregon  440. 

Women  as  Voters.  —  See  the  title  Elections, 
vol.  10,  p.  592.  And  see  Harris  v.  Burr,  32 
Oregon  348 ;  State  v.  Board  of  Education,  57 
N.  J.  L.  605  ;  McLain  v.  Maricle,  60  Neb.  353. 

4.  Record  of  Meeting.  -^"Higgins  v.  Reed,  8 
Iowa  298.  See  also  Sherwin  v.  Bugbee,  17  Vt. 
337- 

5.  Records  as  Evidence.  —  South  School  Dist. 
v.  Blakeslee,  13  Conn.  227;  Bartlett  v.  Kinsley, 
15  Conn.  327;  Williams  v.  School  Dist.  No.  1, 
21  Pick.  (Mass.)  75,  32  Am.  Dec.  243;  Con- 
verse v.  Porter,  45  N.  H.  385  ;  State  v.  McKee, 
20  Oregon  120;  Sherwin  v.  Bugbee,  17  Vt.  337  ; 
Richardson  v.  Sheldon,  1  Pinn.  (Wis.)  624. 

Record  as  Prima  Facie  Evidence  of  Regularity 
of  Notice  of  Meeting. —  Sanborn  v.  School  Dist. 
No.  10,  12  Minn.  17;  Maher  v.  State,  32  Neb. 
369  ;  Howland  v.  School  Dist.  No.  3,  15  R.  I.  184. 

The  District  Clerk's  Official  Certificate  of  pro- 
ceedings imports  verity  only  as  to  those  matters 
upon  which  the  district  might  lawfully  act. 
Wilson  v.  Waltersville  School  Dist.,  44  Conn; 
159. 

6.  Higgins  v.  Reed,  8  Iowa  298. 

7.  For  a  discussion  of  the  question  who 
may  amend  the  record,  see  the  title  Records, 
vol.  24,  p.  180  et  seq. 

8.  lladley  v.  Chamberlin,  11  Vt.  618. 

9.  Powers  of  School  Districts  in  General  — 
Arkansas.  —  School  Dist.  No.  3  v.  Boden- 
hamer,  43  Ark.  140. 


School  Dist.  No.  1  v.  Bailey,  12  Me. 

Dist.  v. 
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Maine.  ■ 
254- 

Massachusetts.  —  Third  School 
Atherton,  12  Met.  (Mass.)  105. 

Minnesota.  —  School  Dist.  No.  7  v.  Thomp- 
son, s  Minn.  280 ;  Sanborn  v.  School  Dist.  No. 
10,  12  Minn.  17;  Bank  v.  Brainerd  School 
Dist.,  49  Minn.  106. 

Missouri.  —  Buchanan  v.  School  Dist.,  25 
Mo.  App.  85. 

Montana.  —  Jay  v.  School  Dist.  No.  1,  24 
Mont.  219. 

New  Hampshire. —  Denniston  v.  School  Dist. 
No.  11,  17  N.  H.  492;  Harris  v.  School  Dist. 
No.  io,  28  N.  H.  61  ;  Farnum's  Petition,  51 
N.  H.  376. 

New  York. —  Porter  v.  Robinson,  30  Hun 
(N.  Y.)  209 ;  Gould  v.  Board  of  Education,  34 
Hun  (N.  Y.)  16. 

South  Carolina.  —  State  v.  Bacon,  31  S.  Car. 
1 20. 

West  Virginia.  —  Board  of  Education  v. 
Board  of  Education,  30  W.  Va.  424. 

See  also  Bush  v.  Shipman,  5  111.  186  ;  Beach  v. 
Leahy,  1 1  Kan.  29. 

As  to  the  power  of  a  school  district  to  tax  its 
inhabitants,  see  the  title  Taxation. 

Power  of  District  to  Recognize  and  Pay  Equi- 
table though  Not  Strictly  Legal  Claims.  —  Stock- 
dale  v.  School  Dist.  No.  Two,  47  Mich.  226. 

The  district  may  acknowledge  a  debt  so  as  to 
take  it  out  of  the  operation  of  the  statute  of 
limitations.  Sanborn  v.  School  Dist.  No.  10,  12 
Minn.  17. 

10.  Sanborn  v.  School  Dist.  No.  10,  12  Minn. 
17;  Maher  v.  State,  32  Neb.  354. 
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b.  Exercise  of  Powers  by  Officers  and  Agents.  —  In  the  exercise  of 
these  powers,  the  district,  like  municipal  corporations  generally,  is  represented 
by  its  lawfully  authorized  officers  and  agents,  and  is  liable  for  such  acts  of  the 
latter  as  are  within  the  scope  of  the  authority  vested  in  them  either  by  statute 
or  by  vote  of  the  inhabitants.1 

c.  Power  to  Contract.  —  School  districts  are  usually  vested  with  the 
power  of  making  contracts  in  relation  to  school  matters.2 

Borrowing  Money  and  Issuance  of  Bonds.  —  Thus,  they  are  often  empowered  to 
borrow  money  for  certain  purposes  and  to  issue  bonds  for  the  indebtedness.3 
'  Constitutional  or  Statutory  Limitations.  — ■  Various  constitutional  or  statutory 
limitations  are  imposed  in  the  different  states  upon  the  power  of  school  dis- 
tricts to  borrow  money  and  to  issue  bonds  for  such  indebtedness.4  And  pur- 
chasers of  bonds  issued  by  a  school  district  are  bound,  at  their  peril,  to  take 


In  New  Jersey  a  special  meeting  of  a  school 
district,  duly  called,  may  vote  to  raise  money 
lor  school  purposes  although  the  same  pro- 
posal has  been  adversely  considered  at  a  prior 
annual  or  special  meeting  in  the  same  year. 
State  v.  Lewis,  35  N.  J.  L.  377  ;  Stackhouse  v. 
Clark,  52  N.  J.  L.  291.  Compare  Mason  v. 
School  Dist.  No.  14,  20  Vt.  487. 

1.  Exercise  of  Powers  by  Officers  and  Agents.  — 
Princeton  School  Town  v.  Gebhart,  61  Ind.  187; 
Conklin  v.  School  Dist.  No.  37,  22  Kan.  521  ; 
Kingsbury  v.  Centre  School  Dist.,  12  Met. 
(Mass.)  99;  Edinburg  American  Land,  etc.,  Co. 
v.  Mitchell,  1  S.  Dak.  593. 

What  Amounts  to  Ratification  of  Officers'  Unau- 
thorized Acts  —  Dakota.  —  Capital  Bank  v. 
School  Dist.  No.  85,  6  Dak.  248. 

Indiana.  —  Milford  v.  Powner,  126  Ind.  528. 

Iowa.  —  Dubuque  Female  College  v.  District 
Tp.,  13  Iowa  555  ;  Taylor  v.  District  Tp.,  25 
Iowa  447  ;  Everts  v.  District  Tp.,  77  Iowa  37, 
14  Am.  St.  Rep.  264. 

Kansas.  —  School  Dist.  No.  17  v.  Swayze,  29 
Kan.  211. 

Maine.  —  Norris  v.  School  Dist.  No.  1,  12 
Me.  293,  28  Am.  Dec.  182;  Davis  v.  School 
Dist.  No.  2,  24  Me.  349  ;  School  Dist.  No.  6  v. 
;Etna  Ins.  Co.,  62  Me.  330. 

Michigan.  —  Gibson  v.  School  Dist.  No.  5, 
36  Mich.  404. 

Minnesota.  —  Sanborn  v.  School  Dist.  No. 
10,  12  Minn.  17;  Andrews  v.  School  Dist.  No. 
4,  37  Minn.  96. 

Vermont.  —  Kimball  v.  School  Dist.  No.  8,  28 
Vt.  8. 

Wisconsin.  —  Kane  v.  School  Dist.,  52  Wis. 
502. 

Right  of  Agent  to  Reimbursement  for  Money 
Paid  in  Authorized  Transaction.  —  Kingman  v. 
School  Dist.  No.  Thirteen,  2  Cush.  (Mass.) 
426  [distinguishing  Hayward  v.  School  Dist. 
No.  Thirteen,  2  Cush.  (Mass.)  419]  ;  Fobes  v. 
School  Dist.,  10  Wis.  117. 

2.  Power  to  Contract.  —  Baker  v.  Chambles,  4 
Greene  (Iowa)  428.  And  see  the  statutes  of 
the  various  states. 

Contracts  Held  Not  Authorized  by  Statute.  — 
Snoddy  v.  Wabash  School  Tp.,  17  Ind.  App. 
284;  Estes  v.  School  Dist.  No.  19,  33  Me.  170; 
Littlewort  v.  Davis,  50  Miss.  403  ;  Markey  v. 
School  Dist.  No.  18,  58  Neb.  479. 

3.  Power  to  Borrow  Money  and  Issue  Bonds  — 
California.  —  People  v.  Caruthers  School  Dist., 
102  Cal.  184;  Hamilton  v.  San  Diego  County, 
108  Cal.  273. 


Illinois. — •  Folsom  v.  School  Directors,  91  111. 

402. 

Indiana.  —  Campbell  v.  Indianapolis,  155  Ind. 
186. 

Iowa.  —  Austin  v.  District  Tp.,  51  Iowa  102. 
Michigan.  —  McCurdy  v.  School  Dist.  No.  1, 
127  Mich.  210,  8  Detroit  Leg.  N.  320. 

Missouri.  —  Bauer  v.  School  Dist.  No.  127, 
78  Mo.  App.  442,  2  Mo.  App.  Rep.  253. 

Montana.  —  Hauswirth  v.  Mueller,  25  Mont. 
156. 

Nebraska.  —  Fullerton  v.  School  Dist.,  41 
Neb.  593;  State  v.  Moore,  45  Neb.  12;  Jacob- 
son  v.  Cary,  51  Neb.  762;  State  v.  School  Dist. 
No.  24,  13  Neb.  78. 

New  Jersey.  —  Chamberlain  v.  Board  of  Edu- 
cation, 58  N.  J.  L.  347. 

Oregon.  —  Vaughns.  School  Dist.  No.  Thirty- 
One,  27  Oregon  57. 

Pennsylvania.  —  Connellsville  Second  Nat. 
Bank  v.  School  Dist.,  23  Pa.  Co.  Ct.  636  ;  Lan- 
caster City  School  Dist.  v.  Lamprecht  Bros. 
Co.,  198  Pa.  St.  504. 

South  Dakota.  —  Livingston  v.  School  Dist. 
No.  7,  9  S.  Dak.  345. 

Texas.  —  Brownson  v.  Smith,  93  Tex.  614. 
Issuance    of    Promissory    Notes.  —  Sheffield 
School  Tp.  v.  Andress,  56  Ind.  157;  Clarke  v. 
School  Dist.  No.  7,  3  R.  I.  199. 

Liability  of  School  District  for  Money  Advanced 
in  Good  Faith  on  Bonds  Not  Issued  in  Compliance 
with  Statute.  —  State  v.  Dickerman,  16  Mont. 
278. 

4.  Limitations  upon  Power  to  Contract  In- 
debtedness.—  United  States.  —  Jamison  v.  In- 
dependent School  Dist.,  90  Fed.  Rep.  387 ; 
Everett  v.  Independent  School  Dist.,  109  Fed. 
Rep.  697. 

Indiana.  —  Campbell  v.  Indianapolis.  155  Ind. 
186. 

Iowa.  —  Winspear  v.  District  Tp.,  37  Iowa 
542 ;  Wcrmley  v.  District  Tp.,  45  Iowa  666 ; 
Curry  v.  District  Tp.,  62  Iowa  102;  Hollidayv. 
Hilderbrandt,  97  Iowa  177;  Edmundson  v. 
Independent  School  Dist..  98  Iowa  639,  60  Am. 
St.  Rep.  224. 

South  Dakota.  —  Wilson  v.  Board  of  Educa- 
tion, 12  S.  Dak.  535. 

Validity  of  Judgment  for  Debt  Contracted  in 
Violation  of  Constitutional  Limitation.  ■ —  Edmund- 
son  v.  Independent  School  Dist.,  98  Iowa  639, 
60  Am.  St.  Rep.  224,  distinguishing  Kane  v. 
Independent  School  Dist.,  82  Iowa  5. 

Vote  for  Unlawful  Amount  of  Indebtedness  Oper- 
ative to  Authorize  Lawful  Amount. —  Vaughan 
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notice  of  the  constitutional  limitation  of  the  power  of  such  corporations  to 
become  indebted.1 

d.  Acquiring  and  Holding  Lands.  —  So  school  districts  are  usually 
vested  with  the  power  of  acquiring  and  holding  lands  and  other  property  for 
school  purposes.2 

e.  Capacity  to  Sue  and  Be  Sued.  —  The  statutes  usually  invest  the 
school  districts  with  the  capacity  of  suing  and  being  sued.3 

Employment  of  Attorneys.  —  So  they  may,  as  a  general  rule,  appoint  and  instruct 
agents  or  attorneys  to  conduct  and  defend  such  suits  as  the  district  may  be 
involved  in.4 

/.  Power  to  Submit  Matters  to  Arbitration.  —  As  a  consequence 
of  the  statutory  power  to  sue  and  to  be  sued  it  seems  that  a  school  district 
may  submit  a  question  in  dispute  to  arbitration.5 

g.  Liability  for  Negligence  or  Trespass  by  Officers  or  Agents. 
—  In  the  absence  of  statute,  a  school  district  is  not  liable  in  actions  sounding 
in  damages  for  the  wrongful  acts  of  its  agents.6  Thus,  no  liability  attaches 
to  a  school  district  for  trespasses  7  or  acts  of  negligence  8  committed  by  its 
officers  or  agents,  unless  such  liability  is  imposed  by  statute. 

h.  Liability  to  Execution  of  Private  Property  of  Inhabitant.  — 
It  has  been  held  that  where  a  judgment  has  been  obtained  against  a  school 
district,  the  private  property  of  an  individual  member  of  the  district  may  be 


v.  School  Dist.  No.  Thirty-One,  27  Oregon  57  ; 
Stockdale  v.  School  Dist.  No.  Two,  47  Mich. 
226. 

1.  Holliday  v.  Hilderbrandt,  97  Iowa  177. 

2.  Power  to  Acquire  and  Hold  Lands.  — Car- 
son v.  State,  27  Ind.  465  ;  Baker  v.  Chamblee, 
4  Greene  (Iowa)  428;  School  Dist.  No.  3  v. 
Greenfield,  64  N.  H.  84  ;  Le  Couteulx  v.  Buffalo, 
33  N.  Y.  335;  Betts  v.  Betts,  (Supm.  Ct.  Spec. 
T.)  4  Abb.  N.  Cas.  (N.  Y.)  317. 

Acquiring  Highway  for  Access  to  Schoolhouse. 

—  Locker  v.  Keiler,  110  Iowa  707. 
Title  Not   Lost  by  Nonuser    for  Less  than 

Twenty  Years.  —  Robie  v.  Sedgwick,  35  Barb. 
(N.  Y.)  319. 

What  Amounts  to  Abandonment  of  Land  Granted 
to  District  for  School  Purposes  Only.  —  Barber  v. 
School  Trustees,  51  111.  396. 

Validity  of  Contract  for  Maintenance  of  Division 
Fences.  —  Albright  v.  Riker,  22  Hun  (N.  Y.) 
367. 

3.  Capacity  to  Sue  and  Be  Sued.  —  Arkansas. 

—  Cloud  v.  Danley,  16  Ark.  699;  Tatum  v. 
Tatum,  19  Ark.  194;  School  Dist.  No.  11  v. 
Williams,  38  Ark.  454 ;  School  Dist.  No.  3 
v.  Bodenhamer,  43  Ark.  140. 

California.  —  Board  of  Education  v.  Fowler, 
19  Cal.  11. 

Connecticut.  —  McLoud  v.  Selby,  10  Conn. 
390,  27  Am.  Dec.  689 ;  South  School  Dist.  v. 
Blakeslee,  13  Conn.  227. 

Illinois.  —  Moore  v.  School  Trustees,  19  III. 
83. 

Kansas.  —  School  Dist.  No.  49  v.  School 
Dist.  No.  70,  20  Kan.  76. 

Maine.  —  Junkins  v.  Union  School  Dist.,  39 
Me.  220. 

Massachusetts. — Fourth  School-Dist.  v.  Wood, 
13  Mass.  192. 

Nebraska.  —  Donnelly  v.  Duras,  1 1  Neb. 
283. 

Neiv  Hampshire.  —  Denniston  v.  School  Dist. 
No.  11.  17  N.  H.  492;  School-Dist.  v.  Pills- 
bury,  58  N.  H.  424. 


New  York.  —  Gould  v.  Board  of  Education, 
34  Hun  (N.  Y.)  16. 

Pennsylvania.  —  Barnet  v.  School  Directors, 
6  W.  &  S.  (Pa.)  46. 

Wisconsin.  —  School  Dist.  No.  3  v.  Macloon, 
4  Wis.  79. 

Suit  by  District  for  Trespass.  —  Barber  v. 
School  Trustees,  51  111.  396;  Alderman  v. 
School  Directors,  91  111.  179;  Chaplin  v.  Hill, 
24  Vt.  528. 

Action  of  Ejectment  by  District.  —  Klinkener 
v.  School  Directors,  1 1  Pa.  St.  444. 
Action  Against  Agent  to  Recover  School  Money. 

—  School  Dist.  v.  Tuttle,  26  N.  H.  470;  School 
Dist.  No.  7  v.  Sherburne,  48  N.  H.  52.  See 
also  School  Dist.  v.  Esty,  16  N.  H.  146;  Bar- 
rett v.  School  Dist.  No.  2,  37  N.  H.  449.  Com- 
pare School  Dist.  No.  3  v.  Brooks,  23  Me.  543. 

Power  to  Raise  Money  to  Defray  Expenses  of 
Litigation.  —  School  Dist.  No.  1  v.  Bailey,  12 
Me.  254. 

4.  Employment  of  Attorneys.  —  State  v.  Aven, 
70  Ark.  291  ;  Page  v.  Township  Board  of  Edu- 
cation, 59  Mo.  264 ;  Denniston  v.  School  Dist. 
No.  11,  17  N.  H.  492;  Gould  v.  Board  of  Edu- 
cation, 34  Hun  (N.  Y.)  16.  See  also  Templin 
v.  District  Tp.,  36  Iowa  411;  Bassett  v.  Fish, 
75  N.  Y.  303  ;  Harrington  v.  Sixth  School  Dist., 
30  Vt.  155;  McCaffrey  v.  School  Dist.  No.  1, 
74  Wis.  100. 

5.  District  Tp.  v.  Rankin,  70  Iowa  65. 

6.  McCIure  v.  School  Dist.,  79  Mo.  App.  80. 

7.  School  Dist.  No.  11  v.  Williams,  38  Ark. 
454- 

8.  State  v.  School  Com'rs,  04  Md.  334  ;  Bank 
v.  Brainerd  School  Dist.,  49  Minn.  106:  School 
Dist.  v.  Fuess,  98  Pa.  St.  600,  42  Am.  Rep. 
627  ;  Ford  v.  Kendall  Borough  School  Dist., 
121  Pa.  St.  543.  See  also  Bassett  v.  Fish.  75 
N.  Y.  303. 

Statute  Making  Board  of  Commissioners  Capable 
of  Suiner  and  Being  Sued  Held  Not  to  Impose  Lia- 
bility for  Negligence.  —  State  v.  School  Com'rs, 
94  Md.  334. 
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taken  in  satisfaction  thereof;1  but  in  such  case  it  seems  the  district  is  liable 
over  to  the  member.* 

6.  Dissolution  and  Abolition.  —  In  the  absence  of  any  constitutional  prohi- 
bition it  is  within  the  power  of  the  legislature  to  dissolve  at  pleasure  an  exist- 
ing district,  either  by  consolidation,  or  by  dividing  it  into  two  or  more  districts, 
or  by  abolishing  it  altogether.3 

Converting  Organized  into  Unorganized  Territory  Not  Favored.  — -In  several  jurisdictions 
the  policy  of  the  law  has  been  declared  to  be  that  territory  once  organized  for 
school  purposes  must  always  remain  in  some  jurisdiction,  and  that  in  the 
absence  of  express  statutory  provision  it  may  not  be  detached  from  the  juris- 
diction to  which  it  belongs  without  at  the  same  time  becoming  all  or  part  of 
another  jurisdiction  for  school  purposes.4 

VII.  School  Buildings — 1.  Erection  or  Acquisition  —  a.  Authority  to 
ERECT.  —  The  power  to  provide  schoolhouses  by  building,  purchasing,  or 
hiring  the  same,  and  to  determine  and  raise  the  amount  of  money  necessary 
to  be  expended  for  this  purpose,  is  usually  vested  in  the  school  district.5 


1.  McLoud  v.  Selby,  10  Conn.  390,  27  Am. 
Dec.  689  ;  Kenyon  v.  Clarke,  2  R.  I.  67  ;  Gaskill 
v.  Dudley,  6  Met.  (Mass.)  546,  39  Am.  Dec. 
750,  where  it  was  further  said  that  the  property 
of  an  individual  may  be  so  taken  in  the  first 
instance,  even  if  there  is  corporate  property  of 
the  district  which  can  be  taken  and  applied 
towards  satisfaction  of  such  execution. 

2.  Gaskill  v.  Dudley,  6  Met.  (Mass.)  546, 
39  Am.  Dec.  750  ;  Miller  v.  East  School  Dist, 
26  Conn.  521. 

3.  Dissolution  and  Abolition  of  Districts.  — 
Whitney  v.  Stow,  11 1  Mass.  368;  Rawson  v. 
Spencer,  113  Mass.  40;  School-Dist.  No.  16  v. 
Concord,  64  N.  H.  235. 

Statute  Abolishing  School  Districts  and  Consti- 
tuting Each  Town  a  Single  District. —  Con- 
over  v.  Parker,  57  N.  J.  L.  631  ;  Barre  v.  School 
Dist.  No.  13,  67  Vt.  108;  Dodge  v.  South 
Royalton  Graded  School  Dist.,  67  Vt.  334.  See 
also  Lathrop  v.  Sunderland,  64  Vt.  35.  Com- 
pare State  v.  Barrett,  31  N.  J.  L.  31  ;  State  v. 
Jacobus,  26  N.  J.  L.  135. 

Power  to  Abolish  Districts  Within  Township 
Vested  in  Township  or  Township  Trustees.  — 
Young  v.  Bethany,  73  Conn.  166  ;  State  v.  Wil- 
son, 149  Ind.  253;  Tufts  v.  State,  119  Ind.  232; 
State  v.  Sherman,  go  Ind.  123;  Mendell  v. 
Marion,  16  Gray  (Mass.)  353;  Child  v.  Col- 
burn,  54  N.  H.  71. 

Power  Vested  in  School  Inspectors  with  Consent 
of  Majority  of  Resident  Taxpayers.  —  Briggs  v. 
Borden,  71  Mich.  87.  Compare  School  Dist. 
No.  Thirteen  v.  Dean,  17  Mich.  223;  People  v. 
Davidson,  2  Dougl.  (Mich.)  121. 

Making  Dissolution  of  District  Dependent  upon 
Will  of  Voters  Held  Constitutional.  —  State  v. 
Cooley,  65  Minn.  406. 

Power  to.  Abolish  Independent  Districts  Vested 
in  Courts. —  In  re  Lagrange  Independent  School 
Dist.,  7  Pa.  Dist.  719;  In  re  Braintrim  Inde- 
pendent School  Dist.,  22  Pa.  Co.  Ct.  190;  In- 
dependent School  Dist.,  19  Pa.  Co.  Ct.  452. 

Dissolution  of  Union  School  Districts.  —  Bowen 
v.  King,  34  Vt.  156.  See  also  Badger  v.  Knapp, 
7  111.  App.  222  ;  Lathrop  v.  Sunderland,  64  Vt. 
35  :  Pierce  v.  Whitman,  23  Vt.  626. 

Regularity  of  Dissolution  Held  Not  Subject  to 
Collateral  Attack.  —  Smith  v.  Coman,  47  N.  Y. 
App.  Div.  n  6. 

4.  District  Tp.  v.  Independent  Dist.,  82  Iowa 
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10;  Perry  v.  Dover,  12  Pick.  (Mass.)  206;  State 
v.  Rice,  35  Wis.  178. 

5.  Power  of  District  to  Provide  School  Building 

—  United  States.  —  Capital  Bank  v.  School  Dist. 
No.  26,  (C.  C.  A.)  63  Fed.  Rep.  938  (decided 
under  Dakota  statute). 

Connecticut.  —  Sheldon  v.  Centre  School 
Dist.,  25  Conn.  224  ;  Colt  v.  Roberts,  28  Conn. 
330  ;  Gilman  v.  Bassett,  33  Conn.  298. 

Dakota.  —  Farmers',  etc.,  Nat.  Bank  v.  School 
Dist.  No.  53,  6  Dak.  255  ;  Capital  Bank  v. 
School  Dist.  No.  85,  6  Dak.  248. 

Kansas.  —  School  Dist.  No.  80  v.  Brown,  2 
Kan.  App.  309. 

Massachusetts.  —  George  v.  Second  School 
Dist.,  6  Met.  (Mass.)  497. 

Michigan.  ■ —  Peters  v.  Warren  Tp.,  98  Mich. 
54- 

Nebraska.  —  School  Dist.  No.  2  v.  Stough,  4 
Neb.  357;  Gehling  v.  School  Dist.  No.  56,  10 
Neb.  239;  School  Dist.  No.  35  v.  Randolph,  57 
Neb.  546. 

New  Hampshire.  —  Blake  v.  Sturtevant,  12 
N.  H.  567. 

New  York.  —  Benjamin  v.  Hull,  17  Wend.  (N. 
Y.)  437- 

Oregon.  —  Vaughn  v.  School  Dist.  No.  Thirty- 
One,  27  Oregon  57. 

Vermont.  —  Greenbanks  v.  Boutwell,  43  Vt. 

207. 

Power  to  Contract  Indebtedness  as  by  Issuing 
Bonds  for  Building  Purposes.  —  Vaughan  v. 

School  Dist.  No.  Thirty-One,  27  Oregon  57. 
See  also  Folsom  v.  School  Directors,  91  111.  402. 
But  in  Missouri  the  money  for  this  purpose  is 
required  to  be  raised  by  taxation.  Richardson 
v.  McReynolds,  114  Mo.  641. 

Power  Vested  in  Officers  upon  Failure  of  District 
to  Act. —  Gilman  v.  Bassett,  33  Conn.  298; 
Blake  v.  Sturtevant,  12  N.  H.  567. 

Power  of  Board  of  Directors  to  Determine 
Amount  to  Be  Raised  upon  Failure  of  Electors  to 
Act. —  Stevenson  v.  Dist.  Tp.,  35  Iowa  462. 

Mechanics'  Liens.  —  The  exemption  of  school 
buildings  from  the  operation  of  mechanics'  liens 
will  be  found  discussed  elsewhere.  See  the  title 
Mechanics'  Liens,  vol.  20,  p.  295.  And  see 
Jeffries  v.  Myers,  9  Ind.  App.  563. 

Power  to  Require  Bond  from  Contractor  to 
Indemnify  Laborer  or  Materialman.  —  Union 
Sheet  Metal  Works  v.  Dodge,  129  Cal.  390;  St, 
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But  in  some  jurisdictions  the  power  to  build,  hire,  or  purchase  schoolhouses 
is  vested  in  the  school  trustees  or  other  designated  officers.1 

Officers  Acting  under  Authority  from  District  Meeting.  —  So,  in  cases  where  the  power 
to  provide  school  buildings  is  primarily  vested  in  the  school  district,  the  school 
board,  when  acting  under  directions  of  the  qualified  voters,  is  frequently 
authorized  to  make  contracts  and  superintend  the  erection  of  a  building 
authorized  to  be  built.2  And  in  some  instances,  if  no  one  is  designated  by 
the  electors  for  this  purpose,  the  board  will  be  empowered  to  act.3 

Building  Committee.  —  Under  statute  in  some  jurisdictions  authorizing  school 
districts  to  act  by  agents  in  such  matters,  the  board  may  appoint  a  building 
committee.4  And,  indeed,  under  a  statute  authorizing  the  selection  of  the 
school  board  for  this  purpose,  it  has  been  held  that  the  electors  are  not  obliged 
to  select  the  members  of  the  school  board  as  agents,  but  may  select  such 
person  or  persons  as  will  best  subserve  the  interests  of  the  school  district.0 

Limitation  of  Power  to  Create  Indebtedness.  —  Under  the  statutes  or  constitutions 
of  the  various  states  it  has  been  frequently  held  that  school  boards  or  other 
agents  employed  to  provide  school  buildings  are  limited  to  the  amount  appro- 


Louis  Public  Schools  v.  Woods,  77  Mo.  197; 
Pacific  Mfg.  Co.  v.  School  Dist.  No.  7,  6  Wash. 
121  ;  Maxon  v.  School  Dist.  No.  34,  5  Wash. 
142;  Puget  Sound  Brick,  etc.,  Co.  v.  School 
Dist.  No.  73,  12  Wash.  118;  Wadsworth  v. 
School  Dist.  No.  1,  7  Wash.  485;  Wells  v. 
Board  of  Education,  78  Mich.  260.  See  also 
Staff  on  v.  Lyon,  110  Mich.  260. 

In  Hydraulic  Press  Brick  Co.  v.  School  Dist., 
79  Mo.  App.  665,  it  was  held  that  no  action  for 
damages  would  lie  against  the  district  or  dis- 
trict board  for  failure  to  require  such  bond. 

1.  Nicklas's  Petition,  146  Pa.  St.  212;  In  re 
Walker,  179  Pa.  St.  24. 

In  Indiana  it  has  been  held  that  it  is  for  the 
township  trustees  to  provide  the  schoolhouse. 
Crist  v.  Brownsville  Tp.,  10  Ind.  461  ;  Heal  v. 
Jefferson  Tp.,  15  Ind.  431.  See  also  Fatout  v. 
Board  of  School  Com'rs,  102  Ind.  223. 

Authority  of  Trustees  to  Erect  New  Building 
upon  Condemnation  of  Old  Building  by  Superin- 
tendent. —  School  Dist.  No.  1  v.  Jamison,  (Ky. 
1891)  15  S.  W.  Rep.  1. 

Renting  Building.  —  In  some  jurisdictions 
power  is  vested  in  the  school  directors  or  other 
officers  to  hire  a  house  or  room  when  it  be- 
comes necessary.  Scripture  v.  Burns,  59  Iowa 
70;  Allen  v.  School  Dist.  No.  2,  15  Pick. 
(Mass.)  35.  See  also  Clark  v.  Great  Barring- 
ton,  11  Pick.  (Mass.)  260;  Union  College  v. 
Coughlin,  89  Hun  (N.  Y.)  171,  affirmed  (N.  Y. 
1899)  S3  N.  E.  Rep.  1133.  And  this  without 
submitting  the  question  to  the  electors.  School 
Directors  v.  People,  186  111.  331. 

And  it  has  been  held  that  a  board  of  educa- 
tion may,  when  it  becomes  necessary,  rent  a 
building  though  it  had  previously  been  used  as 
a  church.  Millard  v.  Board  of  Education,  19 
111.  App.  48,  121  111.  297.  See  also  Swadley 
v.  Haynes,  (Tenn.  Ch.  1897)  41  S.  W.  Rep. 
1066. 

Renting  Building  under  Direction  of  District 
Meeting.  —  Krull  v.  State,  59  Neb.  97. 
Mandamus  to  Compel  Directors  to  Rent  Building. 

—  In  School  Directors  v.  People,  186  111.  331, 
it  was  held  that  it  is  the  duty  of  the  directors 
to  establish  and  maintain  a  school  in  the  dis- 
trict and  to  procure  a  suitable  room  or  rooms 
for  that  purpose,  and  that  they  will  not  be  re- 


lieved from  this  duty  though  the  electors  have 
failed  to  approve  a  proposition  to  build  a  school- 
house,  and  that  mandamus  will  lie  to  compel 
them  to  perform  this  duty. 

2.  Capital  Bank  v.  School  Dist.  No.  26,  (C. 
C.  A.)  63  Fed.  Rep.  938  (decided  under  Da- 
kota statute)  ;  Robbins  v.  School  Dist.  No.  1, 
10  Minn.  340;  Mizera  v.  Auten,  45  Neb.  239; 
People  v.  Banfield,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  437. 

Power  of  District  Meeting  to  Select  Board  as 
Agent  Apart  from  Express  Statutory  Authorization. 

—  Edinburg  American  Land,  etc.,  Co.  v. 
Mitchell,  1  S.  Dak.  593. 

Vote  of  Inhabitants  Held  Necessary  to  Authorize 
School  Trustees  or  Directors  to  Build  Schoolhouse. 

—  Fluty  v.  School  Dist.,  49  Ark.  94 ;  Hale  v. 
Brown,  70  Ark.  471  ;  Shires  v.  Irwin,  87  111. 
App.  in.;  School  Directors  v.  Miller,  54  111. 
338 ;  School  Dist.  No.  80  v.  Brown,  2  Kan.  App. 
309.  See  also  Grove  v.  School  Inspectors,  20 
111.  532 ;  School  Directors  v.  Fogleman,  76  111. 
189;  Board  of  Education  v.  Roehr,  23  111.  App. 
629. 

3.  See  Mizera  v.  Auten,  45  Neb.  239. 

4.  Building  Committee.  —  Hill  v.  School  Dist. 
No.  2,  17  Me.  316;  Junkins  v.  Union  School 
Dist.,  39  Me.  220  ;  Morse  v.  School  Dist.  No.  7, 
3  Allen  (Mass.)  307;  Keyser  v.  School  Dist. 
No.  8,  35  N.  H.  477. 

Contract  for  Construction  Between  Committee 
and  One  of  Its  Members. —  In  Junkins  v.  Union 
School  Dist.,  39  Me.  220,  it  was  held  that  the 
majority  of  a  building  committee  may  employ 
one  of  their  own  number  to  build  the  school- 
house,  unless  there  are  fraudulent  or  corrupt 
dealings,  and  that  such  member  may  recover  in 
his  own  name  from  the  district  the  amount  of 
his  claim. 

But  in  Weitz  v.  Independent  Dist.,  78  Iowa 
37,  it  was  held  that  an  agreement  by  a  board 
of  directors  to  employ  one  of  its  members  to 
superintend  the  construction  of  a  school  building 
was  void.  See  also  Moore  v.  Independent  Dist., 
55  Iowa  654;  People  v.  Township  Board.  11 
Mich.  222. 

5.  Mizera  v.  Auten,  45  Neb.  239.  Compare 
People  v.  Banfield,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  437.  1 
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priated  by  the  school  district  for  that  purpose,  or  to  some  other  prescribed 
amount,  and  that  they  have  no  power  to  bind  the  district  beyond  the  amount 
so  limited.1  It  has  been  held,  however,  that  a  contract  for  the  erection  of  a 
building  or  for  materials,  though  stipulating  for  an  indebtedness  in  excess  of 
the  limit  fixed  by  statute  or  the  constitution,  may  be  given  effect  up  to  the 
limit  so  prescribed.3 

b.  Contract  with  Lowest  Responsible  Bidder.  —  It  is  not  an 
unusual  requirement  in  statutes  regulating  school  districts  that  the  contract 
for  the  erection  of  a  school  building  shall  be  given  to  the  lowest  responsible 
bidder.3  But  where  no  statute  requires  a  school  board  to  advertise  for  pro- 
posals for  the  construction  of  a  public  school  building  or  to  award  the  contract 
to  the  lowest  bidder,  the  board  may  make  such  contracts  without  advertising, 
or  if  it  does  advertise  it  may,  in  the  absence  of  bad  faith,  award  the  contract 
to  a  person  other  than  the  lowest  bidder,4  especially  if  the  right  is  expressly 
reserved  to  reject  any  and  all  bids.5 

c.  Ratification  of  Unauthorized  Contract.  —  Where,  through  an 
informality,  the  contract  for  the  erection  of  a  schoolhouse  is  voidable,  accept- 
ance, and  use  of  the  building  by  the  district  will  operate  as  a  ratification  and 
render  the  district  liable  to  the  contractor  for  the  cost  of  the  building.6 
Where,  however,  a  contract  made  by  a  board  for  the  building  of  a  schoolhouse 
is  one  which  the  district  could  not  have  authorized  and  is  absolutely  void  for 
lack  of  corporate  power  in  the  district,  no  subsequent  acts  of  ratification  or 
acceptance  on  the  part  of  the  district  will  give  validity  to  a  claim  for  the  cost 
of  the  building.7    So  it  has  been  held  that  where  money  was  received  and 

3.  Statutes  Requiring  Contract  to  Be  Let  to 
Lowest  Bidder.  —  Weitz  v.  Independent  Dist.,  79 
Iowa  423 ;  State  v.  Board  of  Education,  42 
Ohio  St.  374.  See  also  Board  of  Education  v. 
Mills,  38  Ohio  St.  383  ;  Polhamus  v.  Board  of 
Education,  11  Ohio  Cir.  Dec.  366,  21  Ohio  Cir. 
Ct.  257;  McGreevey  v.  Board  of  Education,  to 
Ohio  Cir.  Dec.  724,  20  Ohio  Cir.  Ct.  114;  Gil- 
bert v.  Board  of  Education,  11  Ohio  Cir.  Dec. 
552,  21  Ohio  Cir.  Ct.  416. 

4.  Wells  v.  School  Dist.,  7  Del.  Co.  Rep.  578; 
Coward  v.  Bayonne,  67  N.  J.  L.  470.  See  also 
Kraft  v.  Board  of  Education,  67  N.  J.  L.  512; 
Kemp  v.  School  Dist..  84  Mo.  App.  680. 

5.  Chandler  v.  Board  of  Education,  104  Mich. 
292,  in  which  an  injunction  to  restrain  the  let- 
ting of  the  contract  to  persons  other  than  the 
lowest  bidder  was  denied. 

And  in  Anderson  v.  Public  Schools,  122  Mo. 
61,  it  was  held  that  no  light  of  action  for  dam- 
ages existed  under  such  circumstances,  in  the 
absence  of  any  showing  of  fraud  or  deceit, 
though  the  bid  of  the  lowest  bidder  was  rejected 
"  without  cause,  arbitrarily  and  capriciously, 
through  favoritism  and  bias." 

6.  Ratification  of  Voidable  Contract. —  Bellows 
v.  District  Tp.,  70  Iowa  320  ;  Sullivan  v.  School 
Dist.  No.  39,  39  Kan.  347 ;  Fisher  v.  School 
Dist.  No.  17,  4  Cush.  (Mass.)  494;  Keyser  v. 
School  Dist.  No.  8,  35  N.  H.  477 ;  Chapin  v. 
School  Dist.  No.  2,  30  N.  H.  25  ;  Kimball 
v.  School  Dist.  No.  8,  28  Vt.  8.  See  also  Norris 
v.  School  Dist.  No.  1,  12  Me.  293.  28  Am.  Dec. 
182;  Davis  v.  School  Dist.  No.  20,  44  N.  H.  3Q8. 

Refusal  of  Court  of  Equity  to  Return  Money 
Paid  under  Executed  Contract  for  Improvements 
Without  Authorization  of  Voters. —  Kagy  v.  In- 
dependent Dist.,  (Iowa  1902)  89  N.  W.  Rep. 
972. 

7.  Brown  v.  School  Dist.  No.  6,  64  N.  H.  303  ; 
Capital  Bank  v.  School  Dist.  No.  53,  1  N.  Dak. 
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1.  Limitation  of  Power  to  Create  Indebtedness. 

—  Geer  v.  School  Dist.  No.  11,  49  C.  C.  A.  539 
(decided  under  Colorado  statute)  ;  Capital  Bank 
v.  School  Dist.  No.  26,  (C.  C.  A.)  63  Fed.  Rep. 
938  (decided  under  Dakota  statute)  ;  Harris  v. 
School  Dist.  No.  10,  28  N.  H.  58;  Wilson  v. 
School  Dist.  No.  4,  32  N.  H.  118  ;  Capital  Bank 
v.  School  Dist.  No.  53,  1  N.  Dak.  479;  Nevil  v. 
Clifford,  63  Wis.  435  ;  McGillivray  v.  Joint 
School  Dist.  No.  1,  112  Wis.  354.  To  the  same 
effect  see  Middleton  v.  Greeson,  106  Ind.  18 ; 
Roseboom  v.  Jefferson  School  Tp.,  122  Ind. 
377.  See  also  Robbins  v.  School  Dist.,  10  Minn. 
340;  School  Dist.  v.  Stough,  4  Neb.  -357;  Lu- 
burg's  Appeal,  (Pa.  1889)  17  Atl.  Rep.  245. 
Compare  Junkins  v.  Union  School  Dist.,  39  Me. 
220 ;  Edinburg-American  Land,  etc.,  Co.  v. 
Mitchell,  (S.  Dak.  1891)  48  N.  W.  Rep.  131; 
Wilson  v.  Board  of  Education,  12  S.  Dak. 
535- 

No  Liability  on  Quantum  Meruit  for  Property 
Purchased  at  Price  Beyond  Constitutional  Limit. 

—  McGillivray  v.  Joint  School  Dist.  No.  1,  112 
Wis.  354. 

Illegal  Indebtedness  Held  Not  Incurred  by  Mere 
Conditional  Acceptance  of  Bid.  —  Baltimore,  etc., 
R.  Co.  v.  People,  195  111.  423. 

Power  to  Contract  with  Architect  to  Prepare 
Drawings.  —  In  Fiske  v.  School  Dist.,  58  Neb. 
163,  it  was  held  that  a  board  of  education  has 
power  to  contract  with  an  architect  to  prepare 
general  drawings  and  specifications  for  a  school- 
house,  as  a  preliminary  to  determining  whether 
a  building,  and  if  so,  what  kind,  shall  be  con- 
structed, although,  for  want  of  funds  devoted  to 
building  purposes,  it  may  at  that  time  have  no 
power  to  erect  the  building. 

2.  Contract  for  Illegal  Amount  Held  Enforceable 
to  Extent  of  Amount  Allowed  by  Law.  —  Davis  v. 
Board  of  Education,  38  W.  Va.  382;  McGilli- 
vray v.  Joint  School  Dist.  No.  1,  112  Wis.  354. 
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expended  in  the  completion  of  a  schoolhouse  by  an  officer  of  a  school  district 
without  lawful  authority,  no  ratification  could  be  inferred  from  the  fact  that 
the  district  retained  and  enjoyed  the  benefit  of  the  expenditure,  because  it 
was  inseparable  from  its  property  and  it  had  no  option  to  reject  the 
improvement.1 

2.  Care  and  Control  —  a.  In  General,  t—  Under  the  statutes  of  the  various 
states  it  is  generally  the  duty  and  right  of  the  district  board  of  trustees,  or 
directors,  or  other  designated  officers  to  take  care  of,  manage,  and  control  the 
schoolhouses  and  the  property  attached  or  appurtenant  thereto  situated  in  the 
district.2  As  an  incident  to  the  discharge  of  the  duty  of  caring  for  and  keep- 
ing a  schoolhouse,  the  district  board  has  authority  to  bring  suit  for  an  injury 
to  the  schoolhouse.3 

b.  Allowing  Use  of  School  Building  for  Other  than  School 
PURPOSES.  —  In  some  jurisdictions  the  rule  is  laid  down  that  school  di- 
rectors may  not  authorize  the  use  of  a  public  schoolhouse  for  other 
than  school  purposes,  such  as  religious  meetings,4  or  political  or  social 


479.  See  also  Capital  Bank  v.  School  Dist.  No. 
85,  6  Dak.  248  ;  School  Directors  v.  Fogleman, 
76  111.  189. 

Contract  for  Indebtedness  Beyond  Lawful 
Amount.  —  While  a  contract  made  by  a  school 
board  for  building  materials,  though  for  an 
amount  in  excess  of  the  funds  on  hand  and 
therefore  unauthorized  by  statute,  may  be  rati- 
fied by  a  vote  of  the  district  authorizing  the  bor- 
rowing of  funds  for  that  purpose,  McGillivray 
v.  Joint  School  Dist.  No.  1,  112  Wis.  354,  yet 
the  rule  has  been  held  to  be  otherwise  where 
the  district  itself  was  without  power  to  enter 
into  the  contract  originally.  Capital  Bank  v. 
School  Dist.  No.  26,  (C.  C.  A.)  63  Fed.  Rep. 
938;  Capital  Bank  v.  School  Dist.,  1  N.  Dak.  479. 

1.  Young  v.  Board  of  Education,  54  Minn. 
385,  40  Am.  St.  Rep.  340.  Compare  White 
River  School  Tp.  v.  Dorrell,  26  Ind.  App.  538. 

2.  Duty  of  Board  to  Care  for  School  Property.  — 
Alderman  v.  School  Directors,  91  111.  179;  Cul- 
ver v.  Smart,  1  Ind.  65  ;  Williams  v.  Peinny,  25 
Iowa  436  ;  School  Dist.  No.  35  v.  Randolph,  57 
Neb.  546;  Swadley  v.  Haynes,  (Tenn.  Ch.  1897) 
41  S.  W.  Rep.  1066 ;  School  Dist.  No.  8  v. 
Arnold,  21  Wis.  657. 

Authority  to  Contract  for  Repairs.  —  Williams 
v .  Peinny,  25  Iowa  436  ;  Conklin  v.  School  Dist. 
No.  37,  22  Kan.  521  ;  Knowles  v.  School  Dist. 
No.  Ten,  63  Me.  261  ;  Staples  v.  French,  10  N. 
H.  72;  Giles  v.  School  Dist.  No.  14,  31  N.  H. 
304;  Van  Dolsen  v.  Board  of  Education,  162 
N.  Y.  446. 

But  in  Davis  v.  School  Dist.  No.  2,  24  Me. 
349,  it  was  held  that  a  school  district  cannot  be 
considered  as  promising  to  pay  for  unauthorized 
repairs  upon  its  schoolhouse  by  subsequent  use 
of  the  building. 

Liability  of  District  for  Repairs.  —  Blaisdell  v. 
School  Dist.  No.  2,  72  Vt.  63. 

Lightning  Rods  for  Schoolhouses. —  In  Monti- 
cello  Bank  v.  District  Tp.,  51  Iowa  350,  it  was 
held  that  the  board  of  directors  of  a  district 
township  has  no  authority,  without  a  vote  of 
the  electors,  to  purchase  lightning  rods  for 
schoolhouses  and  give  the  obligations  of  the 
township  therefor.  See  also  Wolf  v.  Independ- 
ent School  Dist.,  51  Iowa  432. 

Insurance.  —  In  Indiana  it  has  been  held  that 
as  an  incident  to  the  power  to  care  for  school 
property,  the  trustees  may  invest  a  reasonable 
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amount  in  insurance.  Clark  School  Tp.  v. 
Home  Ins.,  etc.,  Co.,  20  Ind.  App.  543. 

Under  statute  in  other  states  it  has  been  held 
that  the  power  to  insure  the  schoolhouse  and  its 
appendages  is  vested  in  the  district,  and  not  in 
the  trustees.  American' Ins.  Co.  v.  District  Tp., 
55  Iowa  606;  Holt's  Appeal,  5  R.  I.  603.  Com- 
pare Scott  v.  Independent  District,  91  Iowa  156. 
But  it  has  been  held  that  a  legal  vote  of  the  dis- 
trict to  raise  money  to  pay  the  premium  would 
amount  to  a  ratification  of  the  trustee's  act  in 
insuring.    Holt's  Appeal,  5  R.  I.  603. 

Discontinuance  of  Use  of  Building  for  Colored  in 
Favor  of  White  Children.  —  It  has  been  held  that 
the  board  of  education  has  power  to  change  the 
use  of  school  buildings  so  as  to  have  white 
children  attend  school  in  a  building  at  one  time 
used  for  colored  children  who  were  removed  to 
another  building,  where  there  is  no  attempt 
to  discriminate  against  the  colored  children  and 
to  deprive  them  of  equal  facilities.  Roberts  v. 
Louisville  School  Board,  (Ky.  1894)  26  S.  W. 
Rep.  814. 

3.  Right  to  Sue  for  Injury  to  School  Property. 

—  School  Dist.  No.  8  v.  Arnold,  21  Wis.  657; 
Rapelye  v.  Van  Sickler,  1  Edm.  Sel.  Cas.  (N. 
Y.)  175. 

4.  Use  of  Building  for  Religious  Purposes.  — 

Hysong  v.  Gallitzin  Borough  School  Dist.,  164 
Pa.  St.  629,  44  Am.  St.  Rep.  632 ;  Bender  v. 
Streabich,  182  Pa.  St.  251;  Spring  v.  School 
Directors,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  194. 

Use  of  Building  for  Sunday  School.  — ■  Dorton  v. 
Hearn,  67  Mo.  301. 

Statute  Permitting  Directors  to  Authorize  Use 
of  Building  for  Religious  Meetings  Held  Constitu- 
tional. —  Nichols  v.  School  Directors,  93  111. 
61,  34  Am.  Rep.  160. 

Effect  of  Contribution  for  Erection  of  Building 
under  Agreement  for  Its  Partial  Use  as  Place  of 
Worship. —  In  Boyd  v.  Mitchell,  69  Ark.  202,  it 
was  held,  under  an  Arkansas  statute,  that  the 
school  directors  were  authorized  to  forbid  the 
use  of  a  building  for  religious  meetings  where, 
as  a  result  of  such  use,  the  school  property  was 
damaged,  though  part  of  the  cost  of  construc- 
tion was  contributed  by  individuals  under  the 
agreement  that  the  building  was  to  be  used 
partly  as  a  schoolhouse  and  partly  as  a  place 
of  worship.  Compare  Swadley  v.  Haynes, 
(Tenn.  Ch.  1897)  41  S.  W.  Rep.  1066. 
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gatherings,*  or  even  public  meetings  or  lyceums  for  the  discussion  of  matters 
of  general  interest.2  Nor  can  the  majority  of  the  taxpayers  of  a  district, 
against  the  objection  of  even  one  taxpayer  of  the  district,  authorize  such  use 
by  formal  vote  or  otherwise.3  But  in  Indiana  it  has  been  held  that  township 
trustees  may  use  schoolhouses  for  holding  elections  and  for  all  other  township 
purposes.4 

Use  of  Building  for  Private  School.  —  It  has  been  held  that  the  lease  of  a  public 
schoolhouse  for  a  definite  term  for  use  as  a  private  school  was  unauthorized 
and  might  be  restrained  at  the  suit  of  a  resident  taxpayer  of  the  district.5 
On  the  other  hand,  it  has  been  held  that  a  use  of  school  property  tending 
to  promote  public  education,  and  which  does  not  interfere  with  the  regular 
schools,  may  be  permitted  by  school  trustees,  and  hence  that  it  is  within  their 
power  to  license  the  use  of  a  schoolhouse  out  of  school  hours  for  private 
instruction  in  vocal  music  to  the  scholars  and  others  of  the  district.6 

3.  Site  —  a.  Authority  to  Select.  —  The  choice  of  a  site  upon  which 
to  erect  a  school  building  is  left,  in  some  states,  to  the  determination  of  the 
inhabitants  of  the  district  themselves,  as  ascertained  by  their  votes  at  a  meet- 
ing held  for  the  purpose,7  while  in  other  states  the  trustees  or  other  officers 
specified  by  statute  are  empowered  to  make  the  selection.8    If  the  voters  of 


1.  Spencer  v.  Joint  School  Dist.  No.  6,  15 
Kan.  259,  22  Am.  Rep.  268. 

2.  Use  for  Public  Lyceums.  —  Bender  v.  Strea- 
bich,  182  Pa.  St.  257. 

3.  Spencer  v.  Joint  School  Dist.  No.  6,  15 
Kan.  259,  22  Am.  Rep.  268. 

Use  for  Religious  Meetings.  —  Scofield  v. 
Eighth  School  Dist.,  27  Conn.  499.  Compare 
Davis  v.  Boget,  50  Iowa  1 1  ;  Townsend  v. 
Hagan,  35  Iowa  194. 

Use  for  Temperance  Meetings.  —  School  Dist. 
No.  8  v.  Arnold,  21  Wis.  657. 

Vote  of  Inhabitants  of  District  Disallowing  Use 
of  Schoolhouse  for  Religious  Purposes  Held  Au- 
thorized by  Law. —  Eskhardt  v.  Darby,  118 
Mich.  199. 

Statute  Permitting  Other  Use  with  Consent  of 
Majority  of  Legal  Voters. —  In  Hurd  v.  Walters, 
48  Ind.  148,  it  was  held,  under  an  Indiana 
statute,  that,  upon  the  application  of  a  majority 
of  the  legal  voters  of  any  school  district  to  the 
proper  officers,  a  schoolhouse  might  be  used  for 
religious  purposes. 

4.  Use  for  Township  Purposes.  —  Harmony  Tp. 
v.  Osborne,  9  Ind.  458. 

5.  Weir  v.  Day,  35  Ohio  St.  143.  Compare 
Chaplin  v.  Hill,  24  Vt.  528  ;  Russell  v.  Dodds,  37 
Vt.  497. 

6.  Barnes's  Appeal,  6  R,  I.  591. 

7.  Selection  of  Site  by  Voters  —  Dakota. — ■ 
Farmers,  etc.,  Nat.  Bank  v.  School  Dist.  No.  53, 
6  Dak.  255. 

Illinois.  —  Merritt  v.  Farriss,  22  111.  303  ; 
School  Directors  v.  Wright,  43  111.  App.  270 ; 
Kiehna  v.  Mansker,  178  111.  15;  Ziesing  v.  Mat- 
thiessen,'  79  111.  App.  560  ;  Shires  v.  Irwin,  87 
111.  App.  in;  School  Directors  v.  People,  90 
111.  App.  670. 

Kansas.  —  Moore  v.  State,  9  Kan.  App.  489  ; 
School  Dist.  No.  80  v.  Brown,  2  Kan.  App.  309. 

Minnesota.  —  Webb  v.  School  Dist.  No.  3, 
83  Minn.  in. 

Missouri.  —  Black  v.  Cornell,  30  Mo.  App. 
641  ;  Seibert  v.  Botts,  57  Mo.  430. 

New  Hampshire.  —  Leighton  v.  Ossipee 
School  Dist.,  66  N.  H.  548 ;  Newell  v.  Hancock, 
67  N.  H.  244. 
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New  York.  —  Benjamin  Hull,  17  Wend. 
(N.  Y.)  437. 

Vermont.  —  Bean  v.   Prudential  Committee, 

38  Vt.  177. 

Power  of  Township  Board  to  Purchase  Site  for 
High  School  with  Authority  of  Voters.  —  Green- 
wood v.  Gmelich,  175  111.  526;  Township  Board 
of  Education  v.  Carolan,  182  111.  119. 

Vote  to  Build  High  School  on  Site  Purchased  by 
Board  as  Ratification. —  Township  Board  of  Ed- 
ucation v.  Carolan,  182  111.  119. 

Delegation  of  Authority  to  Trustees  Held  Un- 
authorized.—  Benjamin  v.  Hull,  17  Wend.  (N. 
Y.)  437.    See  also  Tozier  v.  School  Dist.  No.  2, 

39  Me.  556. 

8.  Power  to  Select  Site  Vested  in  Officers  — 
Indiana.  —  Crist  v.  Brownsville  Tp.,  10  Ind. 
461;  Koontz  v.  State,  44  Ind.  323;  Braden  v. 
McNutt,  114  Ind.  214;  Henricks  v.  State,  151 
Ind.  454. 

Iowa.  —  Rodgers  v.  Independent  School  Dist., 
100  Iowa  317;  Carpenter  v.  Independent  Dist. 
No.  s,  95  Iowa  300. 

Kentucky. —  Davis  v.  Humphrey,  (Ky.  1899) 
52  S.  W.  Rep.  946. 

New  Jersey.  —  State  v.  School  Dist.  No.  10, 
52  N.  J.  L.  104. 

Ohio.  —  State  v.  Lynch,  8  Ohio  St.  347 ; 
Hughes  v.  Board  of  Education,  13  Ohio  St.  336. 

Pennsylvania. — Witherop  v.  Titusville  School 
Board,  7  Pa.  Co.  Ct.  451  ;  Roth  v.  Marshall,  158 
Pa.  St.  272,  33  W.  N.  C.  (Pa.)  215. 

Rhode  Island.  —  Howland  v.  School  Dist. 
No.  3,  15  R.  I.  184. 

Tennessee.  —  State  v.  Watson,  (Tenn.  Ch. 
1896)  39  S.  W.  Rep.  536. 

Power  Vested  in  Directors  of  City  Districts.  — 
State  v.  Jones,  155  Mo.  570. 

Selection  of  Site  for  Building  as  Condition  Prece- 
dent to  Vote  for  Purchase. —  School  Dist.  No.  80 
v.  Brown,  2  Kan.  App.  309 ;  State  v.  School 
Dist.  No.  10,  52  N.  J.  L.  104.  Compare  How- 
land  <■.  School  Dist.  No.  3,  15  R.  I.  184. 

Suit  by  Taxpayer  to  Enjoin  Erection  upon  Desig- 
nated Site. —  It  has  been  held  that  a  private 
person  cannot,  by  virtue  of  being  a  citizen  and 
taxpayer,  maintain  an  action  against  a  school 
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the  district  are  unable  to  settle  upon  a  site,  as  where  several  sites  are  voted  on 
and  the  requisite  majority  is  not  given  to  any  one,  or  sometimes  where  the 
minority  are  aggrieved  by  the  selection,  a  location  may,  under  some  statutes, 
be  designated  by  a  specified  board  or  committee.1  So,  where  the  site  for  a 
schoolhouse  has  been  illegally  or  injudiciously  selected  by  designated  officers, 
provision  is  frequently  made  for  an  appeal  to  some  other  officer  or  board,  such 
as  the  superintendent  of  public  instruction  or  the  county  commissioners.8 

b.  Taking  Site  by  Right  of  Eminent  Domain.  —  By  the  right  of  emi- 
nent domain  a  schoolhouse  site  may  be  taken  from  the  land  of  a  private  per- 
son without  his  consent  if  damages  therefor  are  paid  or  tendered  to  him.3 
Before  such  taking  can  be  valid  it  has  been  held  that  there  must  be  an  unquali- 
fied refusal  on  the  part  of  the  ov/ner  to  sell  the  land  at  a  reasonable  price.4 
Nor,  it  has  been  held,  can  this  power  be  exercised  without  notice  to  the 
owner  of  the  land.5 

c.  Change  of  Site.  - —  Various  statutory  provisions  are  made  for  a  change 
of  a  schoolhouse  site  either  by  the  inhabitants  of  the  district  or  by  designated 
officers.6 


district  or  its  officers  to  restrain  them  from 
erecting  or  attempting  to  erect  a  schoolhouse 
upon  a  certain  site,  where  such  action  on  the 
part  of  the  district  would  merely  affect  the  in- 
terests of  the  public  in  general  and  not  those 
of  such  private  person  in  particular.  Nixon  v. 
School  Dist.  No.  92,  32  Kan.  510. 

Ratification  by  New  Board  of  Contract  for  Site 
with  Member  of  Old  Board. —  Trainer  v.  Wolf, 
140  Pa.  St.  279.  See  Pickett  v.  School  Dist. 
No.  1,  25  Wis.  551,  3  Am.  Rep.  105. 

1.  Tozier  v.  School  Dist.  No.  2,  39  Me.  556; 
Norton  v.  Perry,  65  Me.  183;  True  v.  Melvin, 
43  N.  H.  503  ;  Ayers  v.  School  Dist.,  67  N.  H. 
169;  Leighton  v.  Ossipee  School  Dist.,  66  N.  H. 
548 ;  Newell  v.  Hancock,  67  N.  H.  244 ;  Con- 
verse v.  Porter,  45  N.  H.  385. 

2.  Indiana.  —  State  v.  Custer,  11  Ind.  210; 
Braden  v.  McNutt,  114  Ind.  214;  Knight  v. 
Woods,  129  Ind.  101. 

Iowa.  —  Newby  v.  Free,  72  Iowa  379  ;  Inde- 
pendent Dist.  v.  Gookin,  72  Iowa  387. 

Nezv  Hampshire. —  Farnum's  Petition,  51  N. 
H.  376;  Blake  v.  Orford,  64  N.  H.  299;  Adams 
v.  Slate,  65  N.  H.  188;  Newell  v.  Hancock,  67 
N.  H.  244. 

Rhode  Island.  —  Gardiner's  Appeal,  4  R.  I. 
602;  Cottrell's  Appeal,  10  R.  I.  615. 

3.  Taking  Site  by  Right  of  Eminent  Domain.  — 
Storer  v.  Hobbs,  52  Me.  144;  Cousens  v.  School 
Dist.  No.  4,  67  Me.  280 ;  Williams  v.  School 
Dist.  No.  6,  33  Vt.  271.  See  also  Hooper  v. 
Bridgewater,  102  Mass.  512.  And  see  the  title 
Eminent  Domain,  vol.  10,  p.  1087. 

Tender  Subsequent  to  Action  of  Trespass  No 
Justification.  —  Storer  v.  Hobbs,  52  Me.  144. 

Tender  of  Value  of  Land  to  Agent  in  Possession 
Sufficient,  Where  Owner  Is  Outside  of  Common- 
wealth. —  Gibbons  v.  Southwest  School  Dist., 
4  Allen  (Mass.)  508. 

Designation  of  Site  by  Town  or  School  District 
as  Prerequisite  to  Exercise  of  Right  of  Emi- 
nent Domain.  —  Harris  v.  Marblehead,  10  Gray 
(Mass.)  40.  See  also  Eighth  School  Dist.  v. 
Copeland,  2  Gray  (Mass.)  414. 

But  it  has  been  held  that  the  condemnation 
proceedings  cannot  be  quashed  because  the  dis- 
trict's vote  preceded  the  school  committee's 
location.  Howland  v.  School  Dist.  No.  3,  15 
R.  I.  184. 


Dist.  v.  Copeland,  2 
v.  Melvin,  43  N.  H. 

Copeland,  2  Gray 
v.  School  Dist. 
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Statute  Limiting  Quantity  of  Land  to  Be  Taken. 

—  Salisbury  v.  School  Dist.,  101  Iowa  556. 

Irregularity  of  Proceedings  Waived  by  Receiv- 
ing Damages  Awarded.  —  Eighth  School  Dist.  v. 
Copeland,  2  Gray  (MasV)  414.  See  also  Jordan 
v.  Haskell,  63  Me.  193. 

4.  See  Eighth  School 
Gray  (Mass.)  414;  True 
503. 

5.  Eighth  School  Dist. 
(Mass.)  414.    See  also  Cousens 
No.  4,  67  Me.  280. 

6.  Change  of  Site  —  Connecticut.  —  Colt  v. 
Roberts,  28  Conn.  330. 

Illinois.  —  Ruble  v.  School  Dist.  No.  5,  42 
111.  App.  483. 

Indiana.  —  Koontz  v.  State,  44  Ind.  323; 
Kessler  v.  State,  146  Ind.  221  ;  Carnahan  v. 
State,  155  Ind.  156;  State  v.  Wilson,  149  Ind. 
253- 

Iozva.  —  Vance  v.  District  Tp.,  23  Iowa  408. 

Kansas.  —  Day  v.  Hulpieu,  8  Kan.  App.  742  ; 
Moore  v.  State,  9  Kan.  App.  489. 

Minnesota.  —  Stadtler  v.  School  Dist.  No.  40, 
61  Minn.  259. 

Missouri.  —  Buchanan  v.  School  Dist.,  25 
Mo.  App.  85. 

Montana.  —  State  v.  Marshall,  13  Mont.  136. 

Nebraska.  —  Wilber  v.  Woolley,  44  Neb.  739  ; 
McLain  v.  Maricle,  60  Neb.  353  ;  Zimmerman 
v.  State,  60  Neb.  633. 

New  Hampshire.  —  State  v.  Bailey,  21  N.  H. 
185;  Holbrook  V.  Faulkner,  55  N.  H.  311. 

New  York.  —  Baker  v.  Freeman,  9  Wend.  (N. 
Y.)  36,  24  Am.  Dec.  117. 

Ohio.  —  Moss  v.  Board  of  Education,  58 
Ohio  St.  354. 

Pennsylvania.  —  Jackson  Tp.  School  Dist., 
11  York  Leg.  Rec.  (Pa.)  15. 

South  Carolina.  —  Sligh  v.  Bowers,  62  S. 
Car.  409. 

South  Dakota.  —  Graves  v.  Jasper  School 
Tp.,  2  S.  Dak.  414. 

Suit  by  Taxpayer  to  Enjoin  Removal. —  Parody 
v.  School  Dist.  No.  Eleven,  15  Neb.  514:  Mc- 
Lain v.  Maricle,  60  Neb.  353  ;  Graves  v.  Jasper 
School  Tp..  2  S.  Dak.  414. 

Presumption  that  Change  by  Board  Was  Author- 
ized by  Vote  —  Burkhardt  v.  Georgia  School 
Tp.,  9  S.  Dak.  315. 
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4.  Sale  of  Building.  —  Provision  is  sometimes  made  by  statute  for  the  sale 
of  schoolhouses  or  other  property  by  school  districts  when  necessary,  or  when 
such  property  is  no  longer  needed  for  the  use  of  the  district.1 

VIII.  Officers  —  1.  Superintendents  —  a.  State  Superintendent.  —  In 
many  states  a  state  superintendent  or  superintendent  of  public  instruction 
has  general  supervision  and  control  of  schools,  school  officials,  and  school 
funds.2  Thus,  he  is  sometimes  vested  with  the  power  to  hear  and  determine 
appeals  from  school  directors,  trustees,  or  other  subordinate  officers.3  Where 
authority  has  been  given  to  a  state  superintendent  to  hear  and  determine  cer- 
tain matters  on  appeal,  his  determination  thereupon  has  been  held  to  have  the 
conclusive  quality  of  a  judgment  pronounced  in  a  legally  created  court  of 
limited  jurisdiction,  acting  within  the  bounds  of  its  authority.4 

County  Superintendent  —  (i)  Poxvers. —  In  many  jurisdictions  the 
legislature  has  imposed  upon  county  superintendents  the  duty  of  general 
supervision  of  the  school  system  within  their  respective  counties.5  Since  the 
powers  and  duties  of  a  county  superintendent  of  public  instruction  are  derived 


1.  Sale  of  School  Buildings.  —  Whitmore  v. 
Hogan,  22  Me.  564 ;  School  Dist.  No.  6  v.  ^Etna 
Ins.  Co.,  54  Me.  505;  State  v.  Jones,  155  Mo. 
570;  McCullough  v.  School  Directors,  11  Pa. 
St.  476.  See  also  Ackerman  v.  Vail,  4  Den. 
(N.  Y.)  297  ;  Samuels  v.  Poplar  Plains,  4  Bush 
(Ky.)  252. 

2.  Powers  of  State  Superintendent.  —  People 
v.  Inglis,  161  111.  256;  State  v.  State  Board  of 
Education,  18  Nev.  173;  Thompson  v.  Board  of 
Education,  57  N.  J.  L.  628;  Matter  of  Light, 
30  N.  Y.  App.  Div.  50  ;  Matter  of  Purdy,  56  N. 
Y.  App.  Div.  544 ;  People  v.  Skinner,  74  N.  Y. 
App.  Div.  58;  State  v.  Daniel,  52  S.  Car.  201  ; 
Moreland  v.  Wynne,  (Tex.  Civ.  App.  1901)  62 
S.  W.  Rep.  1093. 

Power  to  Remove  County  Superintendent.  — 
Field  v.  Com.,  32  Pa.  St.  478.  See  also  People 
v.  Mays,  17  111.  App.  361. 

Power  to  Remove  School  Commissioner. —  People 
v.  Draper,  63  Hun  (N.  Y.)  389. 

Approval  of  Compensation  Allowed  to  School-fund 
Commissioner.  —  Jones  v.  Benton,  4  Greene 
(Iowa)  40. 

Mandamus  to  Compel  Approval  of  Claim  of 
School  Commissioner.  —  Pickett   v.    Harrod,  86 

Ky.  485- 

Power  to  Contract  with  Attorney  to  Collect 
Claim  Due  to  School  Fund.— State  v.  Sims,  76  Ind. 

328. 

Superintendent  Held  Not  Authorized  to  Decide 
Question  of  Contested  Election  of  School  Directors. 

—  Mershon  v.  Baldridge,  7  Watts  (Pa.)  500. 
Hotel  Bills  Held  Not  Included  in  "Actual 

Traveling  Expenses  "  to  Be  Allowed  to  Superintend- 
ent. —  State  v.  La  Grave,  23  Nev.  88. 

3.  Power  to  Hear  Appeals.  —  State  v.  Custer,  1 1 
Ind.  210;  State  v.  Board  of  Education,  45  N. 
J.  L.  100;  State  v.  Albertson,  54  N.  J.  L.  72; 
Easton  v.  Calendar,  11  Wend.  (N.  Y.)  90; 
Moreland  v.  Wynne,  (Tex.  Civ.  App.  1901)  62 
S.  W.  Rep.  1093  I  Watkins  v.  Huff,  (Tex.  Civ. 
App.  1901)  63  S.  W.  Rep.  922,  affirmed  94  Tex. 
631;  State  v.  Whitford,  54  Wis.  150. 

Power  to  Determine  Appeals  Not  to  Be  Delegated 
to  Assistant.  —  Joint  School  Dist.  No.  7  v. 
Wolfe.  12  Wis.  685. 

4.  Decision  of  Superintendent  Held  Conolusive. 

—  Atkinson  v.  Hutchinson,  68  Iowa  161;  Wood 
v.  Farmer,  69  Iowa  533 ;  Newby  v.  Free,  72 
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Iowa  379 ;  Carpenter  v.  Independent  Dist.  No. 
5,  95  Iowa  300  ;  Thompson  v.  Board  of  Educa- 
tion, 57  N.  J.  L.  628;  People  v.  Collins,  (Supm. 
Ct.  Spec.  T.)  34  How.  Pr.  (N.  Y.)  336. 

But  sometimes  an  appeal  from  the  decision  of 
the  state  superintendent  to  the  state  board  of 
education  is  authorized.  Watkins  v.  Huff, 
affirmed  94  Tex.  631  ;  Thompson  v.  Board  of 
Education,  57  N.  J.  L.  628. 

Under  the  Wisconsin  statute  it  has  been  held 
that  the  decision  of  a  state  superintendent  on 
appeal  may  be  reviewed  by  a  writ  of  certiorari, 
but  not  on  mere  questions  of  fact,  when  there 
is  any  contention  as  to  the  proofs.  State  v. 
Whitford,  54  Wis.  150;  State  v.  Graham,  60 
Wis.  395  ;  State  v.  Thayer,  74  Wis.  48. 

Order  by  State  Superintendent  Removing  School 
Officers  Reviewable. — People  v.  Skinner,  159 
N.  Y.  162. 

Power  of  Superintendent  to  Correct  Decision.  — 

Desmond  v.  Independent  Dist.,  71  Iowa  23. 
5.  Powers  of  County  Superintendent.  —  Catlin 

v.  Christie,  15  Colo.  App.  291  ;  Smith  v.  Jeffer- 
son County,  10  Colo.  17.  See  also  School- 
Dist.  No.  1  v.  Jamison,  (Ky.  1891)  15  S.  W. 
Rep.  1;  Donnelly  v.  Duras,  11  Neb.  283;  State 
v.  Mewhinney,  67  Ind.  397. 

Power  to  Hear  Appeals  from  Inferior  Officers. — 
School  Dist.  Tp.  v.  Pratt,  17  Iowa  16;  Vance 
v.  District  Tp.,  23  Iowa  408 ;  Independent 
School  Dist.  v.  Independent  School  Dist., 
45  Iowa  391  ;  Perkins  v.  Independent  School 
Dist.,  56  Iowa  476 ;  Barnett  v.  Independent 
Dist.,  73  Iowa  134;  State  v.  Board  of  Educa- 
tion, 45  N.  J.  L.  100.  See  also  Fogle  v.  Gregg, 
26  Ind.  345  ;  Independent  Dist.  v.  Gookin,  72 
Iowa  387. 

Power  to  Designate  School!. ouse  for  Examina- 
tion of  Teachers.  —  State  v.  Board  of  Education, 
73  Minn.  375. 

Power  to  Advise  in  Case  of  Dispute  Over  Election 
of  Trustee. —  State  v.  Albertson,  54  N.  J.  L.  72. 

Mandamus  to  Compel  Performance  of  Duty  by 
Superintendent.  — State  v.  Custer,  11  Ind.  210; 
Bailey  v.  Ewart.  52  Iowa  11 1  ;  Newby  v.  Free, 
72  Iowa  379;  Brinsoe  v.  Cottingham,  11  Ky. 
L.  Rep.  720. 

Removal  of  Examiners  by  Superintendent  With- 
out Notice  or  Cause  Held  Authorized.  —  Johnson 
v.  Ginn,  105  Ky.  654. 
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entirely  from  statute,  he  can  exercise  only  such  powers  as  are  specially 
granted,  or  are  incidentally  necessary  to  carry  the  same  into  effect.1 

(2)  Election,  Term  of  Office,  and  Removal.  —  Various  statutory  provisions 
exist  in  the  different  states  prescribing  the  manner  of  election  or  appointment,2 
the  term  of  office,3  and  the  mode  and  causes  of  removal  4  of  county  superin- 
tendents. In  the  selection  and  employment  of  an  officer  of  this  character, 
however,  there  is  an  implied  condition  which  authorizes  his  dismissal  if  circum- 
stances arise  which  render  him  no  longer  able  or  fit  to  perform  the  duties  of 
his  position.5 

(3)  Compensation.  —  In  the  same  way  various  statutory  provisions  exist 
prescribing  the  compensation  to  be  received  by  county  superintendents,  or  the 
methods  by  which  it  is  to  be  computed  and  the  persons  by  whom  it  is  to  be 
fixed.6 


1.  Ratcliff  v.  Faris,  6  Neb.  539.  See  also 
Murray  v.  Clay  County,  81  111.  597. 

Nonliability  in  Tort  for  Mistaken  Performance 
of  Official  Duty  Involving  Exercise  of  Discretion. 

—  Gridley  School  Dist.  v.  Stout,  134  Cal.  592. 

2.  Election  or  Appointment  of  County  Superin- 
tendent.—  Adams  v.  Thomas,  (Ky.  1890)  12 
S.  W.  Rep.  940;  Stuart  V.  School  Dist.  No.  i, 
30  Mich.  69;  Davis  v.  School  Dist.  No.  One, 
81  Mich.  214;  Wynn  v.  State,  67  Miss.  312; 
Ledford  v.  Greene,  125  N.  Car.  254;  State  v. 
MacKinnon,  5  Ohio  Dec.  558,  7  Ohio  N.  P. 
531  ;  Territory  v.  Stubblefield,  5  Okla.  310. 

Town  Superintendent.  —  In  Rhode  Island  any 
town  may  elect  a  superintendent  of  public 
schools,  and  if  it  fails  to  elect,  the  school  com- 
mittee shall  elect  one.  Verry  v.  Woonsocket 
School  Committee,  12  R.  I.  578. 

Provision  for  Election  of  Superintendent  for 
Several  Towns.  — Freeman  v.  Bourne,  170  Mass. 
289;  Reed  v.  School  Committee,  176  Mass.  473. 

Women  Held  Eligible.  —  State  v.  Gorton,  33 
Minn.  345  ;  Russell  v.  Guptill,  13  Wash.  360. 

Resident  of  Foreign  Birth  Held  Eligible.  — 
State  v.  Kilroy,  86  Ind.  118. 

Requirement  that  Superintendent  Be  Graduate 
of  Institution  of  Learning.  —  Territory  v.  Stub- 
blefield, 5  Okla.  310. 

Necessity  of  Filing  Bond.  —  See  Knox  County 
v.  Johnson,  124  Ind.  145,  19  Am.  St.  Rep.  88. 

Vote  of  Trustee  for  Himself  as  Superintendent 
Held  Illegal. —  Hornung  v.  State,  116  Ind.  458. 
See  also  State  v.  Edwards,  114  Ind.  581. 

Provision  for  Appointment  in  Case  of  Vacancy. 

—  People  v.  Babcock,  123  Cal.  307. 
Right  of  Board  to  Make  Contract  with  Superin- 
tendent Binding  on  Successors.  —  Gates  v.  School 
Dist.,  53  Ark.  468.    See  also  Reubelt  v.  Nobles- 
ville,  106  Ind.  478. 

Right  of  Incumbent  to  Hold  Over  in  Case  of 
Election  Not  Held  on  Day  Provided  by  Law.  — 
State  v.  Harrison,  67  Ind.  71.  See  also  Sackett 
v.  State,  74  Ind.  486. 

Right  of  Present  Incumbent  to  Hold  Over  in 
Case  of  Election  of  Ineligible  Person.  —  Howard 
v.  Cornett.  (Ky.  1886)  1  S.  W.  Rep.  1. 

Power  of  Board  to  Rescind  Election  at  Same 
Meeting. —  Reed  v.  School  Committee,  176 
Mass.  473;  Wood  v.  Cutter,  138  Mass.  140. 

3.  Term  of  Office,  —  State  v.  Tallman,  24 
Wash.  426.  And  see  the  statutes  of  the  various 
states. 

Term  Construed  to  Be  for  One  Year  in  Absence 
of  Express  Stipulation  in  Contract.  —  Freeman  v. 
Bourne,  170  Mass.  289. 


Term  of  Office  Fixed  by  Constitution.  —  Burn- 
ham  v.  Sumner,  50  Miss.  517;  Pendleton  v. 
Miller,  82  Va.  390.  See  also  State  v.  Thomp- 
son, 38  Mo.  192. 

4.  Removal  for  Immorality.  —  Hufford  v. 
Conover,  139  Ind.  151. 

Removal  for  Intoxication.  —  People  v.  Mays, 
117  111.  257,  17  111.  App.  361. 

Provision  for  Abolition  of  Office.  —  State  v. 
Crumbaugh,  26  Tex.  Civ.  App.  521.  See  also 
State  v.  Tilford,  1  Nev.  240. 

5.  Superintendent  under  Indictment  for  Adultery. 
—  Freeman  v.  Bourne,  170  Mass.  289. 

6.  Compensation  of  County  Superintendents.  — 
California. —  San  Diego  v.  Dauer,  97  Cal.  442; 
Peachy  v.  Redmond,  59  Cal.  326 ;  Peachy  v. 
Calaveras  County,  59  Cal.  548. 

Colorado.  —  Stevens  v.  Sedgwick  County,  5 
Colo.  App.  115;  El  Paso  County  v.  Finch,  8 
Colo.  App.  401  ;  Garfield  County  v.  White,  16 
Colo.  App.  516. 

Illinois.  —  Jimison  v.  Adams  County,  130  111. 
558. 

North  Dakota.  —  Wiles  v.  Mcintosh  County, 
10  N.  Dak.  594. 

South  Carolina.  —  Houser  v.  Orangeburg 
County,  59  S.  Car.  265. 

Tennessee.  —  Haile  v.  Young,  6  Lea  (Tenn.) 
501. 

Wisconsin.  —  Geraghty  V.  Ashland  County, 
8 1  Wis.  36. 

Provision  for  Compensation  of  Clerks.  —  State 
v.  Heinrich,  (N.  Dak.  1902)  88  N.  W.  Rep. 
734- 

Superintendent  Held  Not  Entitled  to  Allowance 
for  Hire  of  Deputy.  —  El  Paso  County  v.  Finch, 
8  Colo.  App.  401. 

Allowance  for  Traveling  Expenses.  —  Houser  v. 
Orangeburg  County,  59  S.  Car.  265. 

Recovery  Back  by  County  of  Involuntary  Over- 
payments.—  Wiles  v.  Mcintosh  County,  10  N. 
Dak.  594. 

County  Judge  as  Ex  Officio  Superintendent  Held 
Entitled  to  Commissions.  —  Stevens  v.  Campbell, 
26  Tex.  Civ.  App.  213. 

District  Attorney  as  Ex  Officio  Superintendent 
Held  Not  Entitled  to  Extra  Compensation.  — 
State  7'.  Elko  County,  21  Nev.  10. 

No  Extra  Allowance  for  Making  Reports  to 
Bureau  of  Statistics.  —  Yeager  v.  Gibson  County, 
95  Ind.  427. 

Right  to  Amount  Fixed  by  Law  Not  Waived  by 
Receipt  of  Smaller  Sum.  - -Clarice  v.  Milwaukee 
County,  S3  Wis.  65.  See  also  O'Hcrrin  v.  Mil- 
waukee County,  67  Wis.  142. 
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c.  City  Superintendent.  —  Provision  is  frequently  made  for  superin- 
tendents of  city  schools.1 

2.  Commissioners.  —  In  the  school  systems  of  some  of  the  states  provision 
is  made  for  state,  city,  and  county  commissioners  of  schools,  the  manner  of 
their  election  or  appointment,  their  qualifications,  term  of  office,  compen- 
sation, powers,  and  duties  being  fixed  by  statute.* 

3.  Boards  of  Education.  —  In  some  states  the  final  supervisory  power  over 
school  affairs  is  vested  in  a  state  board  of  education,  and  this  even  in  jurisdic- 
tions having  a  state  superintendent.3  So  in  many  states  the  statutes  contain 
provisions  for  the  appointment  and  organization  of  county,  city,  and  township 
boards,  which,  where  they  exist,  have  direct  control  of  the  schools  within 
their  respective  counties,  cities,  or  townships.4 

4.  Directors,  Trustees,  etc.,  of  School  Districts  —  a.  Election.  —  Various 
statutes  exist  in  the  different  states,  making  provision  for  the  manner,  time, 


School  Principal  Acting  as  Superintendent  with 
Consent  of  School  District  Entitled  to  Compensation. 

—  Davis  v.  School  Dist.  No.  One,  8i  Mich. 
214. 

Itemized  Account  of  Services  Rendered  by  Super- 
intendent Held  Prima  Facie  Correct.  —  Smith  v. 
Jefferson  County,  10  Colo.  17;  Garfield  County 
v.  White,  16  Colo.  App.  516.  See  also  Farrell 
v.  Webster  County,  49  Iowa  245. 

Sworn  Statement  of  Services  Held  Not  Con- 
clusive. —  Bean  v.  Carroll  County,  51  Iowa  53. 

1.  Kimbrough  v.  Barnett,  93  Tex.  301  ;  Peo- 
ple v.  Board  of  Education,  55  N.  Y.  App.  Div. 
295- 

Right  of  Action  to  Recover  Office  or  Emoluments. 

—  Kimbrough  v.  Barnett,  93  Tex.  301. 

2.  Statutes  Providing  for  County  School  Com- 
missioner.—  Pryse  v.  Hewitt,  (Ky.  1886)  1  S. 
W.  Rep.  469;  Pickett  v.  Adams,  (Ky.  1891)  15 
S.  W.  Rep.  865;  State  v.  Meek,  129  Mo.  431; 
Pettigrew  v.  Bell,  34  S.  Car.  104.  See  also 
Pickett  v.  Harrod,  86  Ky.  485. 

Provision  for  County  Board  of  Commissioners.  — 
Ash  v.  McVey,  85  Md.  119.  See  also  School 
Com'rs  v.  Goldsborough,  90  Md.  193. 

Requirement  that  County  Commissioner  Be  Col- 
lege Graduate  or  Holder  of  Teacher's  Certificate. 

—  People  v.  Howlett,  94  Mich.  165.  Compare 
Davis  v.  School-Dist.  No.  One,  81  Mich. 
214. 

Necessity  of  Holding  Certificate  at  Time  of 
Election. — State  v.  Meek,  129  Mo.  431. 

Power  of  State  Commissioner  to  Hear  Appeals. 

—  Gardiner's  Appeal,  4  R.  I.  602  ;  James's  Ap- 
peal, s  R.  I.  602;  Cottrell's  Appeal,  10  R.  I. 
615. 

Appeal  from  State  Commissioner  to  Judge  of 
Supreme  Court. —  Smith's  Appeal,  4  R.  I.  590. 

Provision  for  School  Commissioners  for  Cities  of 
Designated  Size.  —  Fatout  v.  Board  of  School 
Com'rs,  102  Ind.  223.  See  also  Tuley  v.  State, 
1  Ind.  500 ;  State  v.  State  Bank,  5  Ind. 
353- 

Vacation  of  Office  of  City  School  Commissioner 
by  Removal  from  Ward. —  People  v.  Board  of 
Education.  1  Den.  (N.  Y.)  647. 

3.  Provisions  for  State  Boards  of  Education.  — 

State  v.  State  Board  of  Education,  18  Nev.  173; 
Thompson  v.  Board  of  Education,  57  N.  J.  L. 
628;  Watkins  v.  Huff,  (Tex.  Civ.  App.  1901) 
63  S.  W.  Rep.  922.  And  see  the  statutes  of 
the  various  states. 

In  Illinois  provision  was  at  one  time  made  for 
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a  state  board  of  education.  Board  of  Educa- 
tion v.  Greenebaum,  39  111.  609. 

In  South  Carolina  the  state  board  of  educa- 
tion is  subject  to  the  supervision  of  the  state 
superintendent.    State  v.  Daniel,  52  S.  Car.  201. 

4.  City  Board  of  Education- —  United  States.  — 
Board  of  Education  v.  National  L.  Ins.  Co., 
( C.  C.  A.)  94  Fed.  Rep.  324,  decided  under  a 
Dakota  statute. 

Illinois.  —  Adams  v.  Brenan,  177  111.  194,  69 
Am.  St.  Rep.  222 ;  Board  of  Education  v. 
Arnold,  112  111.  11  ;  Cravener  v.  Board  of  Edu- 
cation, 133  111.  145.  See  McGurn  v.  Board  of 
Education,  133  111.  122. 

Kentucky.  —  Adams  v.  Thomas,  12  S.  W.  Rep. 
940,  11  Ky.  L.  Rep.  701. 

Michigan.  —  People  v.  Board  of  Education, 
38  Mich.  95  ;  People  v.  Board  of  Education,  39 
Mich.  635;  Board  of  Education  v.  Runnels,  57 
Mich.  46 ;  Board  of  Education  v.  Detroit, 
80  Mich.  548. 

New  lersey.  — -  State  v.  Board  of  Education, 
54  N.  J.  L.  313;  Coward  v.  Bayonne,  67  N.  J. 
1 .  470. 

New  Mexico. —  Board  of  Education  v.  Bitting, 
9  N.  Mex.  588. 

South  Dakota.  —  In  re  Construction  of  School 
Law,  2  S.  Dak.  71  ;  Wilson  v.  Board  of  Educa- 
tion, 12  S.  Dak.  535. 

Utah.  —  People  v.  Utah  Com'rs,  7  Utah  279. 

County  Boards  of  Education  or  County  School 
Boards.  —  Board  of  Education  v.  dimming,  103 
Ga.  641  ;  Blodgett  v.  Board  of  Education,  105 
Ga.  463;  Gadsden  County  v.  Green,  22  Fla.  102; 
State  v.  Daniel,  52  S.  Car.  201  ;  Stewart  v. 
Thornton,  75  Va.  215. 

Statute  Providing  for  County  Board  of  School 
Directors. —  Dalby  v.  Hancock,  125  N.  Car.  325; 
Greene  v.  Owen,  125  N.  Car.  212;  I.edford  v. 
Greene,  125  N.  Car.  254. 

Township  Boards  of  Education.  —  Township 
Board  of  Education  v.  Carolan.  182  111.  119; 
Pickering  v.  De  Rochemont,  66  N.  H.  377  : 
Kraft  v.  Board  of  Education.  67  N.  J.  L.  512; 
Pennsylvania  Lightning  Rod  Co.  v.  Board  of 
Education,  20  W.  Va.  360. 

Township  Trustees  as  School  Trustees  under 
Indiana  Statute.  —  Jackson  School  Tp.  v.  Had- 
ley,  59  Ind.  534;  State  v.  McDonald,  106  Ind. 
233;  Middleton  v.  Greeson,  106  Ind.  18;  Kiefer 
v.  Troy  School  Tp.,  102  Ind.  279.  See  also 
Henricks  v.  State,  151  Ind.  454;  Timmons  v. 
Pine  School  Tp.,  22  Ind.  App.  93. 
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and  place  of  electing  directors,  trustees,  or  committees  of  school  districts.1 

Qualification  of  Voters.  — ■  Those  who  vote  for  school  district  officers  must  have 
the  requisite  qualifications.8 

Appointment  to  Fill  Vacancy.  — -  Various  statutes  provide  for  the  filling  by 
appointment  of  vacancies  arising  from  specified  causes.3  A  vacancy  must 
occur  from  one  of  the  causes  named  in  the  statute  before  an  officer  can  be 
elected  or  appointed  to  fill  the  place  of  another,'1  and  it  must  be  filled  in  the 
manner  prescribed  by  statute.5  A  director  appointed  to  fill  a  vacancy  in  the 
board  will  hold  the  office  during  the  whole  of  the  unexpired  term.6 

b.  Qualification.  —  Various  statutory  provisions  exist  making  it  neces- 
sary for  a  school  director  to  qualify  by  taking  and  subscribing  the  official  oath 
within  a  designated  time.7 


1.  See  the  statutes  of  the  various  states. 

Election  at  Meeting-  Held  Outside  of  District 
Held  Immaterial.  —  Myer  v.  Crispell,  28  Barb. 
(N.  Y.)  54. 

Election  of  City  Trustees  by  Mayor  and  Council. 

—  State  v.  Ogan,  (Ind.  1902)  63  N.  E.  Rep. 
227. 

Provision  for  Election  of  Members  of  Board  in 
Cities  of  First  Class.  —  National  L.  Ins.  Co.  v. 
Board  of  Education,  (C.  C.  A.)  62  Fed.  Rep. 
778  (decided  under  Dakota  statute)  ;  Beatty  v. 
Walker,  1  Okla.  178.  See  Chambers  v.  Adair, 
(Ky.  iqoi)  62  S.  W.  Rep.  1128. 

Provision  for  Election  of  Board  of  Education  in 
District  of  Specified  Size.  —  Ackerman  v.  Haenck, 
147  111.  514;  People  v.  Keechler,  194  111.  235. 

Provision  for  Separate  Ward  Election  of  Di- 
rectors. —  Com.  v.  Taylor,  159  Pa.  St.  451,  34 
W.  N.  C.  (Pa.)  51;  Gormley  v.  Campbell,  159 
Pa.  St.  458,  34  W.  N.  C.  (Pa.)  53. 

Statute  Fixing  Time  of  Election.  —  Swango  V. 
Rose,  105  Ky.  294;  Mattingly  v.  Vancleave, 
(Ky.  1901)  61  S.  W.  Rep.  257. 

Adjournment  to  Another  Day  Held  Unauthor- 
ized. —  State  v.  Cones,  15  Neb.  444.  Compare 
Kingsbury  v.  Centre  School  Dist.,  12  Met. 
(Mass.)  99. 

Irregularity  in  Order  Fixing  Time  of  Election 
Immaterial  Where  Date  Is  Fixed  by  Law.  — 

Ackerman  v.  Haenck,  147  111.  514. 

Necessity  of  Proper  Warning.  —  Blaisdell  v. 
School  Dist.  No.  2,  72  Vt.  63. 

Mandamus  to  Compel  School  Board  to  Call 
Election.  —  State  v.  St.  Louis  School  Board,  131 
Mo.  505. 

Statute  Providing  Different  Methods  of  Election 
of  Trustees  for  Different  Classes  of  Districts  Held 
Constitutional.  —  State  v.  Long,  21  Mont.  26. 

Balloting.  —  People  v.  Gartland,  75  Mich. 
143- 

Majority  Vote  Held  Necessary  to  Elect.  — 

Cleveland  v.  Amy,  88  Mich.  374. 

Wilfully  Depositing  More  than  One  Vote  Held 
Indictable  Offense. —  State  v.  Philbrick,  84  Me. 
S62. 

Provision  for  Officers  to    Hold    Election.  — 

Deaver  v.  State,  27  Tex.  Civ.  App.  453. 

Requirement  of  Return  of  Election  to  County 
Superintendent.  —  Deaver  v.  State,  27  Tex.  Civ. 
App.  453- 

Jurisdiction  of  County  Board  of  Contest  in  Case 
of  Contested  Election. —  Hopkins  v.  Swift,  100 
Ky.  14. 

Provision  for  Determination  of  Rights  of  Candi- 
dates in  Case  of  Tie  Vote.  —  Com.  v.  Meanor,  167 
Pa.  St.  292. 


Appointment  of  Trustees  for  District  Formed 
from  Parts  of  Two  Counties. —  State  v.  Sweeney, 
24  Nev.  350. 

Provision  for  Appointment  of  Inspector  to  In- 
quire into  Cases  of  Neglect  of  Duty  on  Part  of 
Directors.  —  In  re  School  Directors,  179  Pa.  St. 
60,  39  W.  N.  C.  (Pa.)  430;  In  re  Walker,  179 
Pa.  St.  24. 

Recognition  of  Prudential  Committee  by  Inhabi- 
tants as  Prima  Facie  Proof  of  Appointment.  — 

State  v.  Williams,  27  Vt.  755. 

For  Decisions  Holding  School  Trustees  to  Be 
Public  Officers,  see  the  title  Public  Officers, 
vol.  23,  p.  325. 

2.  State  v.  Deshler,  25  N.  J.  L.  177. 
Women  Held  Eligible  as  Voters. —  Belles  v. 

Burr,  76  Mich.  1.  See  also  Trautmann  v.  Mc- 
Leod,  74  Minn.  no. 

Act  Allowing  Women  to  Vote  Held  Constitu- 
tional. —  State  v.  Cones,  15  Neb.  444. 

3.  Appointment  upon  Failure  of  Trustee  to 
Qualify,  —  Shelbourne  v.  Blatterman,  (Ky. 
1899)  49  S.  W.  Rep.  952;  Meadors  v.  Patrick, 
(Ky.  1900)  56  S.  W.  Rep.  652.  See  also  Min- 
nick  v.  State,  154  Ind.  379;  State  v.  Jaquis,  11 
Ohio  Cir.  Dec.  91. 

School  Board  Authorized  to  Fill  Vacancy  Arising 
from  Failure  of  Director  to  Attend  Meetings.  — 
Keating  v.  Jordan,  181  Pa.  St.  168. 

Power  of  County  Superintendent  to  Make  Appoint- 
ment in  Default  of  Election. —  Stewart  v.  Purvis, 
20  Tex.  Civ.  App.  647. 

4.  Richardson's  Appeal,  5  R.  I.  606;  Chandler 
v.  Bradish,  23  Vt.  416. 

Presumption  in  Favor  of  Vacancy  Contemplated 
by  Statute. —  Pierce  v.  Edington,  38  Ark.  150. 

Appointment  to  Fill  Vacancy  Not  Actually  Ex- 
isting, Void.  —  Mattingly  v.  Vancleave,  (Ky. 
1901)  61  S.  W.  Rep.  257. 

5.  Pierce  v.  Edington,  38  Ark.  150. 

6.  Flaugher  v.  Yates,  (Ky.  1900)  56  S.  W. 
Rep.  411;  Meadors  v.  Patrick  (Ky.  1900)  56 
S.  W.  Rep.  652  ;  School  Dist.  No.  25  v.  Cowee, 
9  Neb.  53. 

7.  Qualification.  —  School  Dist.  v.  Bennett, 
52  Ark.  511;  Minnick  v.  State,  154  Ind.  379; 
Bennett  v.  District  Tp.,  53  Iowa  687 ;  Shel- 
bourne v.  Blatterman,  (Ky.  1899)  49  S.  W.  Rep. 
952;  Graham  v.  Jackson,  (Ky.  1902)  66  S.  W. 
Rep.  iooq;  State  v.  Jaquis,  11  Ohio  Cir.  Dec. 
91  ;  Childrey  v.  Rady,  77  Va.  518. 

Record  of  Oath  Held  Not  Essential.  —  Graham  v. 
Jackson.  66  S.  W.  Rep.  1009,  23  Ky.  L.  Rep.  2235. 

Oral  Evidence  of  Taking  of  Oath  Held  Sufficient 
upon  Failure  of  Notary  to  Affix  Seal.  —  State  v. 
Van  Patten,  (Nev.  1901)  66  Pac.  Rep.  8pa. 
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c.  Eligibility.  —  Under  statute  in  Missouri,  only  "  qualified  voters  "  are 
eligible  as  school  directors,1  and  hence  it  is  held  that  women,  not  being  eligi- 
ble voters,  cannot  become  school  directors.2  In  other  states,  however,  women 
are  made  eligible  by  statute.3 

d.  Term  of  Office.  —  The  statutes  frequently  prescribe  the  term  for 
which  district  officers  shall  hold  office.4  When  duly  elected  or  appointed  they 
hold  their  offices  until  their  successors  are  duly  elected  or  appointed  and 
qualified.3 

e.  Powers  and  Duties  —  (i)  In  General. — The  powers  and  duties  of 
school  directors  or  trustees  are  derived  exclusively  from  statute.6  Their 
powers  and  duties  being  derived  exclusively  from  the  statute,  they  can  exer- 
cise no  other  powers  than  those  expressly  granted,  or  such  as  result  by  fair 
implication  from  the  powers  granted.7  On  the  other  hand,  they  cannot  by 
contract  divest  themselves  of  powers  which  have  been  conferred  upon  them 
for  a  public  purpose. H 

(2)  Necessity  of  Corporate  Action.  —  The  individuals  composing  the  board 
have  no  power,  as  a  general  rule,  to  act  as  individuals  so  as  to  bind  the  dis- 
trict, but  may  act  only  when  convened  as  a  board  in  their  official  capacity, 
and  any  contract  made  or  act  done  by  them  when  not  thus  convened,  unless 
it  is  afterwards  fully  approved  and  confirmed  when  legally  in  session,  is  invalid.9 

Majority  of  Votes  Controlling.  —  But  where  there  is  a  lawful  meeting  it  is  gen- 


Failure  to  Indorse  Oath  on  Certificate  of  Election 
Held  Immaterial. —  State  v.  Van  Patten,  (Nev. 
1901)  66  Pac.  Rep.  822. 

Necessity  of  Filing  Acceptance  of  Office  by  Clerk 
of  District.  —  State  v.  Stratte,  83  Minn.  194. 

1.  Eligibility  in  General. —  States.  McSpaden, 
137  Mo.  628.  See  State  v.  Rebenack,  135  Mo. 
340  ;  State  v.  Macklin,  41  Mo.  App.  335. 

2.  Women  Held  Ineligible.  —  State  v.  Mc- 
Spaden, 137  Mo.  628. 

3.  Women  Held  Eligible.  —  Huff  v.  Cook,  44 
Iowa  639;  State  v.  Cones,  15  Neb.  444.  In 
Massachusetts,  under  the  constitution,  a  wo- 
man may  be  a  member  of  a  school  committee. 
Opinion  of  Justices,  115  Mass.  602. 

4.  Term  of  Office  in  General.  —  State  v.  St. 
Louis  School  Board,  131  Mo.  505  ;  State  v. 
Perkins,  13  Wis.  411. 

Provision  for  Determining  Length  of  Terms  of 
Trustees  by  Drawing  Lots  Between  Them.  — 
Brown  v.  Oakes,  16  Tex.  Civ.  App.  39. 

Term  of  Office  Limited  by  Constitutional  Provi- 
sion. —  Rowan  v.  King,  (Tex.  Civ.  App.  1900) 
56  S.  W.  Rep.  103. 

5.  Holding  Over.  —  Chandler  v.  Bradish,  23 
Vt.  416;  Walker  v.  Miner,  32  Vt.  769;  Stewart 
v.  State,  4  Ind.  396  ;  Atty.-Gen.  v.  Burnham,  61 
N.  H.  594;  Franklin  Ave.  German  Sav.  Inst.  v. 
Board  of  Education,  75  Mo.  408. 

Failure  to  Elect  a  Committee  at  an  Annual 
Meeting,  it  has  been  held,  creates  no  vacancy, 
but  leaves  the  committee  of  the  previous  year 
in  office.  '  Rowell  v.  School  Dist.  No.  19,  59  Vt. 
658.  Especially  is  this  true  where  an  express 
provision  to  this  effect  is  contained  in  the  city 
charter  with  respect  to  the  schools  therein. 
Smith  v.  People,  154  III.  58. 

Continuance  of  Term  of  Predecessor  upon  Fail- 
ure of  Director  to  Qualify. —  School  Dist.  v.  Ben- 
nett, 52  Ark.  511. 

Holding  Over  on  Failure  of  New  Trustee  to 
Return  Certificate  of  Oath  Held  Not  Authorized 
Without  Superintendent's  Consent.  —  Dotson  v. 
Stratton,  (Ky.  1896)  37  S.  W.  Rep.  147. 


56 


Statute  Providing  for  Holding  Over  by  Person 
Appointed  to  Fill  Vacancy. —  Swango  v.  Rose, 

105  Ky.  294. 

6.  Powers  of  School  Trustees  Derived  from  Statute. 

—  Adams  v.  State,  82  111.  132;  Wells  v.  People, 

71  111.  532  ;  School  Directors  v.  Fogleman,  76 
111.  189;  Peers  v.  Board  of  Education,  72  111. 
508. 

Power  to  Take  Property  by  Bequest.  —  The 

boards  of  trustees  for  common  schools  in  the 
city  of  New  York  in  the  different  wards  are 
held  to  be  corporations  to  the  extent  of  holding 
property  transferred  to  them  for  school  pur- 
poses, and  are  empowered  to  take  property  by 
bequest  for  the  benefit  of  their  schools.  Betts 
v.  Betts,  (Supm.  Ct.  Spec.  T.)  4  Abb.  N.  Cas. 
(N.  Y.)  3:7. 

7.  Spring  v.  Wright,  63  111.  90 ;  Wells  v. 
People,  71  111.  532  ;  Peers  v.  Board  of  Education, 

72  111.  508 ;  School  Directors  v.  Fogleman,  76 
111.  189;  Seeger  v.  Mueller,  133  111.  86;  Union 
School  Tp.  v.  Crawfordsville  First  Nat.  Bank, 
102  Ind.  473;  Jay  v.  School  Dist.  No.  1,  24 
Mont.  219;  Wright  v.  Rosenbloom,  52  N.  Y. 
App.  Div.  579  ;  Honaker  v.  Board  of  Education, 
42  W.  Va.  170,  57  Am.  St.  Rep.  847. 

8.  Conley  v.  School  Directors,  32  Pa.  St.  194. 

9.  Necessity  of  Corporate  Action- — Arkansas. 

—  School  Dist.  v.  Bennett,  52  Ark.  511  :  Burns 
v.  Thompson.  64  Ark.  489  ;  Springfield  Furniture 
Co.  v.  School  Dist.  No.  4,  67  Ark.  236 ;  School 
Dist.  No.  49  v.  Adams,  69  Ark.  159. 

Illinois.  —  People  v.  Smith,  149  111.  549;  Law- 
rence v.  Traner,  136  111.  474.  Compare  School 
Trustees  v.  Allen,  21  111.  120. 

Indiana.  —  Fayette  County  v.  Chitwood,  8 
Ind.  504;  Milford  v.  Powner,  126  Ind.  528. 

Iowa.  —  Herrington  v.  District  Tp.,  47  Iowa 
11  ;  Mills  v.  Collins,  67  Iowa  164;  Weir  Furnace 
Co.  v.  Independent  School  Dist.,  99  Iowa 
US- 

Kansas.  —  Aikman  v.  School  Dist.  No.  16,  27 
Kan.  129;  Kane  v.  School  Dist.  No.  112,  5  Kan. 
App.  260. 
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erally  held  that  a  majority  of  the  board  has  power  to  act,  and  the  fact  that  a 
minority  of  the  board  opposes  the  action  will  not  affect  the  validity  of  the 
act.1  And,  as  a  general  rule,  it  is  not  required  that  all  the  members  of  the 
board  be  present,  but  a  majority  or  a  designated  number  may  act,  provided 
all  are  notified  and  have  an  opportunity  to  be  present.2  But  the  action  of  a 
majority  of  a  school  board  will  not  bind  the  district  in  general  without  notice 
to  or  participation  therein  of  the  other  members.3  And  a  contract  for  the 
employment  of  a  teacher  made  at  a  special  meeting  at  which  all  the  members 


Kentucky.  —  Lewis  v.  Hayden,  (Ky.  1897) 
38  S.'W.  Rep.  1054. 

Michigan.  —  Hazen  v.  Lerche,  47  Mich.  626  ; 
Cowley  v.  School  Dist.  No.  3,  (Mich.  1902)  90 
N.  W.  Rep.  680. 

Missouri.  —  Kane  v.  School  Dist.,  48  Mo.  App. 
408. 

Nebraska.  —  People  v.  Peters,  4  Neb.  254 ; 
State  v.  School  Dist.,  22  Neb.  48 ;  Markey  v. 
School  Dist.  No.  18,  58  Neb.  479. 

Ohio. — -Ohio  v.  Treasurer,  22  Ohio  St.  144; 
McCortle  v.  Bates,  29  Ohio  St.  419,  23  Am. 
Rep.  758. 

Pennsylvania.  —  Roland  v.  Reading  School 
Dist.,  161  Pa.  St.  102. 

Tennessee.  —  Mitchell  v.  Williams,  (Tenn. 
Ch.  1897)  46  S.  W.  Rep.  325;  Fine  v.  Stuart, 
(Tenn.  Ch.  1898)  48  S.  W.  Rep.  371. 

West  Virginia.  —  Pennsylvania  Lightning  Rod 
Co.  v.  Board  of  Education,  20  W.  Va.  360 ; 
Wintz  v.  Board  of  Education,  28  W.  Va.  227  ; 
Casto  v.  Board  of  Education,  38  W.  Va.  707. 

Wisconsin.  —  Doyle  v.  Gill,  59  Wis.  518;  Mc- 
Nolty  v.  School  Directors,  102  Wis.  261  ;  Man- 
they  v.  School  Dist.  No.  6,  106  Wis.  340. 

Thus  an  Agreement  Between  the  Trustees  by 
which  they  parcel  out  among  themselves  the 
control  of  the  schools  in  the  district  is  illegal 
and  void.  Mitchell  v.  Williams,  (Tenn.  Ch. 
1897)  46  S.  W.  Rep.  325. 

Contract  of  President  of  Board  Held  Invalid.  — 
Roland  v.  Reading  School  Dist.,  161  Pa.  St.  102.  ' 

Unauthorized  Representation  of  President  of 
Board.  —  Independent  School  Dist.  v.  Hubbard, 
110  Iowa  58. 

Authorization  by  Board  Presumed  from  Signing 
by  Officers. —  Dolan  v.  Joint  School  Dist.  No.  13, 
80  Wis.  155. 

Different  Rule  Applied  in  Some  Jurisdictions  to 
Contracts  for  Employment  of  Teachers.  —  School 
Dist.  No.  25  v.  Stone,  14  Colo.  App.  an; 
Athearn  v.  Independent  Dist.,  33  Iowa  105  ; 
Hull  v.  Independent  School  Dist.,  82  Iowa 
686;  Russell  v.  State,  13  Neb.  68;  Montgomery 
v.  State,  35  Neb.  655. 

Ratification  of  Contract  with  Teacher.  —  In 
Milford  v.  Powner,  126  Ind.  528,  it  was  held 
that  where  one  of  the  school  trustees  signed  a 
contract  of  employment  with  a  teacher,  and  at  a 
called  meeting  the  contract  was  adopted  by  the 
board  and  signed  by  another  member,  the  con- 
tract was  ratified  and  valid. 

And  it  has  been  held  that  where  a  contract 
with  a  teacher  is  signed  by  the  officers  con- 
templated by  statute,  and  is  valid  on  its  face, 
the  teacher  may  rely  upon  the  appearance  of  au- 
thority and  assume,  at  least  after  his  services 
have  been  received  without  complaint  and  part 
of  his  salary  has  been  paid,  that  the  board  had 
met  and  taken  corporate  action  authorizing  the 
contract,  a  ratification  by  the  board  in  formal 
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meeting  being  held  to  be  unnecessary.  School 
Dist.  No.  25  v.  Stone,  14  Colo.  App.  211  ;  Crane 
v.  School  Dist.  No.  Six,  61  Mich.  299.  See  also 
Holloway  v.  School  Dist.  No.  Nine,  62  Mich. 
153;  Robinson  v.  School  Directors,  96  111.  App. 
604;  Jones  v.  School  Dist.  No.  3,  110  Mich.  363. 

Use  by  District  of  Furniture  or  Supplies  as  Rati- 
fication of  Informal  Contract. —  Springfield  Furni- 
ture Co.  v .  School  Dist.  No.  4,  67  Ark.  236 ; 
Johnson  v.  School  Corp.,  (Iowa  1902)  90  N.  W. 
Rep.  713  ;  Union  School  Furniture  Co.  v.  School 
Dist.  No.  60,  50  Kan.  727  ;  Andrews  v.  School 
Dist.  No.  4,  37  Minn.  96.  Compare  Currie  v. 
School  Dist.  No.  26,  35  Minn.  163;  Kane  v. 
School  Dist.,  48  Mo.  App.  408  ;  Morrison  First 
Nat.  Bank  v.  Felknor,  (Tenn.  Ch.  1898)  48  S. 
W.  Rep.  392  ;  Kane  v.  School  Dist.,  52  Wis.  502. 

Informal  Ratification  by  Board  of  Contract  for 
Supplies.  — Jones  v.  School  Dist.  No.  3,  110 
Mich.  363. 

Agreement  in  Advance  for  Ratification  at  Next 
Meeting  Held  Invalid. —  McCortle  v.  Bates,  29 
Ohio  St.  419,  23  Am.  Rep.  758. 

1.  Majority  Vote  Held  Controlling.  —  School 
Dist.  No.  25  v.  Stone,  14  Colo.  App.  211  ;  Scho- 
field  v.  Watkins,  22  111.  66  ;  Crane  v.  School 
Dist.  No.  Six,  61  Mich.  304  ;  Pearsall  v.  Woolls, 
(Tex.  Civ.  App.  1899)  50  S.  W.  Rep.  959. 

Fact  that  One  Instead  of  Three  Trustees  Em- 
ploying Teacher  Was  Not  Legally  Elected  Held 
Immaterial.  —  Shelbourne  v.  Blatterman,  (Ky. 
1899)  49  S.  W.  Rep.  952. 

Refusal  of  Board  to  Declare  Election. —  It  has 
been  held  that,  notwithstanding  the  fact  that  at 
the  meeting  of  the  board  of  trustees  a  majority 
of  the  votes  were  cast  for  the  employment  of  a 
certain  person  as  teacher,  no  employment  was 
in  fact  contracted  for,  where  the  board  immedi- 
ately after  the  balloting  refused  to  declare  such 
person  elected,  and  mandamus  would  not  lie  to 
compel  the  board  to  make  such  declaration. 
Malloy  v.  Board  of  Education,  102  Cal.  642. 

Election  of  Teacher  Invalidated  by  Failure  to 
Call  Roll  and  Enter  Ayes  and  Noes.  —  Board  of 
Education  v.  Best,  52  Ohio  St.  138.  See  also 
Pierce  v.  Board  of  Education,  8  Ohio  Dec.  648, 
1  Ohio  N.  P.  286. 

2.  Presence  of  Entire  Board  Unnecessary.  — 
Wilson  v.  Watersville  School  Dist.,  46  Conn. 
400;  Brown  v.  School  Dist.  No.  41,  1  Kan.  App. 
530;  Aikman  v.  School  Dist.  No.  16,  27  Kan. 
129;  Kingsbury  v.  Centre  School  Dist.,  12  Met. 
(Mass.)  99.  See  also  Genesee  Tp.  Independent 
School  Dist.  v.  McDonald,  98  Pa.  St.  444; 
Short-Conrad  Co.  v.  School  Dist.,  94  Wis.  535. 

3.  Necessity  of  Notice.  —  School  Dist.  v.  Ben- 
nett, 52  Ark.  511  ;  Currie  v.  School  Dist.  No.  26, 
35  Minn.  163;  People  v.  Peters,  4  Neb.  254; 
Beck  v.  Kerr,  75  N.  Y.  App.  Div.  173  ;  Wintz  v. 
Board  of  Education,  28  W.  Va.  227  ;  Casto  v. 
Board  of  Education,  38  W.  Va.  707 ;  Doyle 
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of  the  board  were  present  has  been  held  invalid  where  one  of  the  members 
who  had  received  no  notice  refused  to  act.1 

(3)  Care  and  Management  of  Schools.  —  Under  statute  in  most  of  the  states 
the  care  and  management  of  the  public  schools  are  primarily  vested  in  the 
directors,  trustees,  or  similar  officers  of  the  different  districts.2 

(4)  Power  to  Contract  —  (a)  In  General.  —  Contracts  made  by  the  directors 
and  trustees  are  binding  upon  the  district  when  made  within  their  authority.3 


v.  Gill,  59  Wis.  518.  Compare  School  Trustees 
v.  Allen,  21  111.  120;  Montgomery  v.  State,  35 
Neb.  655. 

In  New  York  it  was  at  one  time  held  that  two 
trustees  of  a  school  district  could  not  act  in  the 
performance  of  their  duties,  except  when  all 
three  were  present,  whether  the  third  one  re- 
fused to  act  or  not.  Whitford  v.  Scott,  (Supm. 
Ct.  Gen.  T.)  14  How.  Pr.  (N.  Y.)  302  ;  Lee  v. 
Parry,  4  Den.  (N.  Y.)  125;  Keeler  v.  Frost,  22 
Barb.  (N.  Y.)  400. 

Notice  Required  to  Be  in  Writing.  —  Burns  v. 
Thompson,  64  Ark.  489. 

Rule  Requiring  Notice  Applied  to  Special  as 
Distinguished  from  Regular  Meeting.  —  School 
Dist.  v.  Bennett,  52  Ark.  511  ;  Burns  v.  Thomp- 
son, 64  Ark.  489  ;  School  Dist.  No.  49  v.  Adams, 
69  Ark.  159.  See  also  Splaine  v.  School  Dist. 
No.  122,  20  Wash.  74. 

Agreement  of  Directors.  —  It  has  been  held 
that  if  there  was  an  agreement  by  all  of  the  di- 
rectors to  meet,  no  formal  notice  of  the  meet- 
ing is  necessary.  Olney  School  Dist.  v.  Christy, 
81  111.  App.  304. 

Want  of  Formal  Call  or  Notice  Held  Immaterial 
When  All  Are  Present. —  Hanna  v.  Wright,  116 
Iowa  275;  Lawrence  v.  Traner,  136  111.  474. 

Bona  Fide  Effort  to  Notify  Held  Sufficient.— 
School  Directors  v.  Sprague,  78  111.  App.  390. 

1.  School  Dist.  No.  49  v.  Adams,  69  Ark.  159. 

2.  Care  and  Management  of  Schools. —  Chase  v. 
Stephenson,  71  111.  383  ;  Rulison  v.  Post,  79  111. 
567;  Board  of  Education  v.  Pulse,  10  Ohio 
Dec.  17.  See  also  Weatherly  v.  Chattanooga, 
(Tenn.  Ch.  1898)  48  S.  W.  Rep.  136. 

Power  to  Adopt  Kindergarten  System.  —  Sin- 
nott  v.  Colombet,  107  Cal.  187. 

Power  to  Close  Schools.  —  Davis  v.  Menden- 
hall,  150  Ind.  205  ;  Dublin  Tp.  School  Board,  14 
Pa.  Co.  Ct.  464. 

3.  Power  of  Board  to  Contract.  —  Adams  v. 
State,  82  111.  132;  Independent  Dist.  v.  Reich- 
ard,  50  Iowa  98 ;  Gibson  v.  School  Dist.  No.  5, 
36  Mich.  404 ;  Knabe  v.  Board  of  Education,  67 
Mich.  262. 

Employment  of  Engineer  to  Take  Charge  of 
Heating  Apparatus.  —  People  v.  Board  of  Edu- 
cation, 84  Hun  (N.  Y.)  417. 

Employment  of  Janitor.  —  Taylor  v.  School 
Dist.  No.  3,  60  Mo.  App.  372,  1  Mo.  App.  Rep. 
98,  in  which  it  was  held  that  the  employment  of 
a  janitor  by  a  teacher  upon  the  refusal  of  the 
board  to  do  so  was  unauthorized. 

Employment  of  Attorney.  —  Under  statute  in 
Iowa  authorizing  school  directors  to  employ 
counsel  in  suits  "  instituted  by  or  against  any 
of  the  school  officers,"  it  has  been  held  that  di- 
rectors who  are  honest  in  the  performance  of 
their  duties,  even  though  mistaken  as  to  their 
powers,  and  so  act  illegally,  have  power  to  em- 
ploy counsel  at  the  expense  of  the  district  in  a 
case  instituted  against  them  as  such  officers; 


while  directors  who  knowingly  act  illegally  or 
corruptly  or  knowingly  disregard  their  duty, 
whereby  an  injury  results  to  the  district,  are  de- 
prived of  the  benefit  of  this  statutory  provision. 
Scott  v.  Independent  Dist.,  91  Iowa  156. 

Right  to  Buy  In  Land  upon  Which  Board  Holds 
Mortgage.  —  School  Trustees  v.  Arnold,  58  111. 
App.  103.  See  also  Du  Val  v.  School  Dist.,  67 
Ark.  67. 

Mortgaging  Land  of  District.  —  It   has  been 

held  that  the  trustees  have  no  power  to  execute 
a  valid  mortgage  on  the  land  of  the  district, 
such  power  being  vested  in  the  inhabitants  of 
the  district.  Sanborn  v.  School  Dist.  No.  io, 
12  Minn.  17. 

Issuing  Promissory  Notes  or  Accepting  Bills  of 
Exchange.  —  School  trustees  cannot  make  prom- 
issory notes  or  acceptances  of  orders  or  bills  of 
exchange  that  will  be  binding  on  the  district, 
in  the  absence  of  some  statutory  authorization. 
Peers  v.  Board  of  Education,  72  111.  508  ;  Union 
School  Tp.  v.  Crawfordsville  First  Nat.  Bank, 
102  Ind.  464.  See  also  Robbins  v.  School  Dist. 
No.  1,10  Minn.  340.  And  the  authority  to  issue 
bonds  does  not  include  the  power  to  make  prom- 
issory notes.  School  Directors  v.  Sippy,  54  111. 
287. 

So  a  note,  to  be  binding  on  the  district,  must 
appear  to  have  been  given  for  a  debt  which  the 
trustees  were  authorized  to  contract.  School 
Directors  v.  Miller,  54  111.  338;  School  Dist.  No. 
7  v.  Thompson,  5  Minn.  280.  See  also  Folsom 
v.  School  Directors,  91  111.  402;  Brewster  v. 
Colwell,  13  Wend.  (N.  Y.)  28. 

Where  a  trustee  borrows  money  and  executes 
notes  therefor  in  the  name  of  the  school  corpo- 
ration, the  corporation,  it  has  been  held,  will  be 
liable  if  the  money  is  actually  used  for  the  pay- 
ment of  legitimate  claims  against  it.  Union 
School  Tp.  v.  Crawfordsville  First  Nat.  Bank, 
102  Ind.  464.  See  Boyd  v.  Black  School  Tp., 
123  Ind.  1  ;  Bicknell  v.  Widner  School  Tp.,  73 
Ind.  501  ;  Wallis  v.  Johnson  School  Tp.,  75  Ind. 
368 ;  Crawfordsville  First  Nat.  Bank  v.  Union 
School  Tp.,  75  Ind.  361  ;  Reeve  School  Tp.  v. 
Dodson,  98  Ind.  497 ;  Miller  v.  White  River 
School  Tp.,  101  Ind.  503. 

Want  of  Authority  to  Make  Promise  So  as  to 
Take  Debt  Out  of  Statute  of  Limitations.  —  San- 
born i'.  School  Dist.  No.  10,  12  Minn.  17. 

Power  of  Board  to  Make  Contracts  After  Election 
of  Successors  and  Before  Qualification.  —  Dubuque 
Female  College  v.  District  Tp.,  13  Iowa  555. 
See  Reubelt  v.  Noblesville,  106  Ind.  478. 

Power  of  Subdirectors.  —  Athearn  v.  Inde- 
pendent Dist.,  33  Iowa  105.  See  also  District 
Tp.  v.  Meyers,  83  Iowa  688. 

Contract  Through  Agents.  —  Where  two  per- 
sons are  authorized  by  a  board  of  school  direct- 
ors of  a  district  to  make  a  contract  on  their 
behalf,  a  contract  signed  and  sealed  by  one  only 
is  not  admissible  in  evidence,  in  an  action  of 
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All  persons  dealing  with  school  officers  are  presumed  to  do  so  with  full 
knowledge  of  the  limitations  of  the  power  of  these  officers  to  bind  their 
corporations  under  the  particular  contract.1 

Limitations  as  to  Amount  of  Indebtedness  to  Be  Contracted.  —  Under  statute  in  many 
jurisdictions  the  board  is  expressly  or  impliedly  limited  in  its  power  to  con- 
tract indebtedness,  to  the  funds  provided  and  appropriated  by  the  district 
electors.2  And  indeed  the  district  itself  may,  under  constitutional  or  statu- 
tory provision,  be  prohibited  from  incurring  indebtedness  in  excess  of  a 
prescribed  amount.3 

(b)  Contracts  for  Supplies  or  Appendages — Supplies.  —  The  authority  to  purchase 
ordinary  supplies,  such  as  school  furniture,  appliances,  and  apparatus,  is 
usually  vested  in  the  board  of  trustees  or  directors,  a  prior  authorization  by 
the  voters  of  the  district  being  held  necessary  under  some  statutes.4 


covenant  brought  against  the  school  district. 
McLain  v.  Snyder  Tp.  School  Dist.,  12  Pa.  St. 
204. 

Requirement  that  Contract  Arise  upon  Considera- 
tion to  Be  Rendered  Subsequent  to  Its  Making.  — 

Terry  v.  Board  of  Education,  84  Mo.  App.  22. 
Power  to  Contract  as  Trustees  and  Not  as  Agents. 

—  In  New  Hampshire  it  has  been  held,  in  a  suit 
by  a  member  of  a  school  board  against  the  dis- 
trict for  reimbursement  for  money  paid  a 
teacher,  that  school  boards  are  trustees  and  not 
agents  for  the  district  and  can  contract  only  on 
the  credit  of  the  school  money  of  the  district 
and  not  on  the  credit  of  the  district,  and  hence 
that  no  action  lies  against  the  district.  Wheeler 
v.  Alton  School  Dist.,  66  N.  H.  540.  See  Steb- 
bins  v.  School  Dist.,  16  N.  H.  510;  Giles  v. 
School  Dist.  No.  14,  31  N.  H.  304;  Barrett  v. 
School  Dist.  No.  2,  37  N.  H.  445. 

1.  Bloomington  School  Tp.  v.  National  School 
Furnishing  Co.,  107  Ind.  43  ;  Jay  v.  School  Dist. 
No.  1,  24  Mont.  219;  Wright  v.  Rosenbloom,  52 
N.  Y.  App.  Div.  579;  State  v.  Freed,  6  Ohio 
Cir.  Dec.  550,  10  Ohio  Cir.  Ct.  294,  3  Ohio  Dec. 
314;  Rutledge  v.  McCue,  10  Kulp  (Pa.)  57. 

Burden  of  Proof.  —  If  the  board  seeks  to  avoid 
its  contract  upon  the  ground  of  ultra  vires,  in 
that  the  contract  was  not  authorized  by  a  vote 
of  the  school  district,  the  burden  is  upon  it  to 
allege  and  prove  such  defense.  Morg;..i  v. 
Board  of  Education,  136  Cal.  245.  See  also 
Brown  r.  Board  of  Education,  103  Cal.  534. 

2.  Limitations  as  to  Amount  of  Indebtedness  to 
Be  Contracted  by  Board.  —  Andrus  v.  Board  of 
Directors,  108  La.  386;  School  Dist.  No.  Two  v. 
Stough,  4  Neb.  360;  State  v.  Sabin,  39  Neb. 
570;  Andrews  v.  School  Dist.,  49  Neb.  420; 
Markey  v.  School  Dist.  No.  18,  58  Neb.  479; 
Pomerene  v.  School  Dist.  No.  56,  56  Neb. 
126;  Collier  v.  Peacock,  93  Tex.  255;  Davis  v. 
Board  of  Education,  38  W.  Va.  382 ;  McGilli- 
vray  v.  Joint  School  Dist.  No.  1,  112  Wis.  354. 

But  where  the  contract  is  one  which  the 
board  is  authorized  to  make,  it  cannot  escape 
liability  for  its  breach  by  claiming  that  the  pub- 
lic funds  could  not  be  used  to  pay  damages. 
Morgan  v.  Board  of  Education,  136  Cal.  245. 

Schoolhouse  Intended  to  Be  Sold  Not  to  Be  Con- 
sidered in  Estimating  Funds  on  Hand.  —  Davis  v. 
Board  of  Education,  38  W.  Va.  382. 

Contract  for  Employment  of  Teacher.  —  Morley 
v.  Power,  10  Lea  (Tenn.)  219:  Wentherly 
v.  Chattanooga,  (Tenn.  Ch.  1898)  48  S.  W.  Rep. 
137;  Collier  v.  Peacock,  93  Tex.  255;  Jay  v. 


School  Dist.  No.  i,  24  Mont.  219.  See  also 
Rudy  v.  School  Dist.,  30  Mo.  App.  113.  Com- 
pare Harmony  School  Tp.  v.  Moore,  80  Ind. 
276  ;  Harrison  School  Tp.  v.  McGregor,  96  Ind. 
185. 

Purchase  of  Supplies  or  Apparatus.  —  Clark  v. 
School  Directors,  78  111.  474  ;  Board  of  Educa- 
tion v.  Andrews,  51  Ohio  St.  199;  State  v. 
Freed,  6  Ohio  Cir.  Dec,,  550,  10  Ohio  Cir.  Ct. 
294.  3  Ohio  Dec.  314;  School  Dist.  No.  3  v. 
Western  Tube  Co.,  5  Wyo.  185. 

3.  McGillivray.  v.  Joint  School  Dist.  No.  1, 
112  Wis.  354;  School  Dist.  No.  3  v.  Western 
Tube  Dist.,  5  Wyo.  185. 

Statute  Limiting  Amount  to  Be  Used  by  District 
in  Purchase  of  Books,  Apparatus,  Etc.  —  Hanna  v. 
Wright,  116  Iowa  275  ;  Johnson  v.  School  Corp., 
(Iowa  1902)  90  N.  W.  Rep.  713.  See  also 
Bellmeyer  v.  Independent  Dist.,  44  Iowa  564 ; 
Yaggy  v.  District  Tp.,  80  Iowa  121. 

Constitutional  Provision  for  Extending  Debt 
Limit  by  Vote  of  District.  —  Holmes,  etc.,  Furni- 
ture Co.  ii.  Hedges,  13  Wash.  696. 

Constitutional  Provision  Requiring  Assent  of 
Two-thirds  of  Voters  to  Indebtedness  Beyond 
Year's  Revenue.  —  Grady  v.  Pruit,  (Ky.  1901) 
63  S.  W.  Rep.  283 ;  Grady  v.  Landram,  (Ky. 
1901)  63  S.  W.  Rep.  284. 

4.  Contracts  for  Supplies.  —  Taylor  v.  District 
Tp.,  25  Iowa  447  ;  Manning  v.  District  Tp.,  28 
Iowa  332;  Monticello  Bank  v.  District  Tp.,  51 
Iowa  350  ;  Scott  i>.  Independent  Dist.,  91  Iowa 
156;  School  Dist.  No.  29  v.  Perkins,  21  Kan. 
536,  30  Am.  Rep.  447;  School  Dist.  No.  17  v. 
Swnyze,  29  Kan.  211:  Hartwell  v.  Littleton,  13 
Pick.  (Mass.)  229;  McLaren  v.  Akron,  48  Mich. 
189 ;  Knabe  v.  Board  of  Education,  67  Mich. 
262 ;  Western  Pub.  House  v.  School  Dist.  No. 
1,  94  Mich.  262;  Johnson  v.  School  Dist.,  67 
Mo.  319. 

Furniture.  —  McGee  v.  Franklin  Pub.  Co.,  15 
Tex.  Civ.  App.  216. 

Purchase  of  "Normal  Series  Grammar  Chart" 
Held  Not  Included  in  Authority  to  Purchase  Fur- 
niture.—  McGee  v.  Franklin  Pub.  Co.,  15  Tex. 
Civ.  App.  2 1 6. 

Musical  Instrument.  —  Bellmeyer  v.  Independ- 
ent Dist.,  44  Iowa  564  ;  Knabe  v.  Board  of  Edu- 
cation. 67  Mich.  262. 

Music  Charts.  —  W.  P.  Myers  Pub.  Co.  v. 
White  River  School  Tp..  28  Ind.  App.  91. 

Maps  and  Charts.  —  Honaker  v.  Board  of 
Education,  42  W.  Va.  170,  57  Am.  St.  Rep.  847. 
See  also   State  v.  Freed,  3  Ohio   Dec.  314; 
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Appendages.  —  So  the  directors  may  supply  the  necessary  appendages  to  the 
schoolhouse,  and  this,  under  some  statutes,  without  special  authority  from 
the  district.1  The  word  "  appendage,"  as  used  in  the  various  statutes,  means 
something  more  than  mere  school  apparatus  to  be  used  inside  of  the  building, 
and  has  been  held  to  include  fuel,2  fences,3  wells,4  and  necessary  outhouses.5 

(c)  Contracts  Required  to  Be  in  Writing.  —  Sometimes,  under  statute,  certain  con- 
tracts by  the  district  officers  are  required  to  be  in  writing.6  But  no  such 
requirement  is,  in  general,  necessary  apart  from  statutory  provision.7 

(d)  Necessity  of  Recording  Contract.  —  A  contract  which  the  board  of  directors  is 
authorized  to  make  will  not  be  void  because  no  record  thereof  is  made.8  So 
it  has  been  held  that  the  fact  that  the  minutes  of  the  board  authorized  the 
board  to  execute  a  written  contract  does  not  necessarily  exclude  evidence  of  a 
distinctive  parol  contract  made  at  the  same  time.9 

(e)  Contract  Between  Board  and  One  of  Its  Members.  —  A  contract  made  between  a 
board  and  one  of  its  members  is  held  to  be  against  public  policy  and  voidable 
by  the  district.10 

(f)  Ratification  of  Unauthorized  or  Informal  Contract.  —  Where  the  contract  is  not 
made  in  conformity  with  the  law,  it  may  nevertheless  be  ratified  by  the  dis- 
trict, if  the  district  would  have  had  the  power  to  authorize  the  contract  in 
advance. 11    But  it  has  been  held  that  where  a  contract  is  void  for  want  of 


Plymouth  First  Nat.  Bank  v.  Board  of  Educa- 
tion, 8  Ohio  Cir.  Dec.  283,  15  Ohio  Cir.  Ct. 
561. 

Heating  Apparatus,  —  Morgan  v.  Board  of 
Education,  136  Cal.  245.  See  also  Baltimore  v. 
Weatherby,  52  Md.  442. 

Purchase  of  "  Reading  Circle  Books  "  Held  Un- 
authorized. —  Marion  First  Nat.  Bank  v.  Adams 
School  Tp.,  17  Ind.  App.  375;  Elkhart  First 
Nat.  Bank  v.  Osborne,  18  Ind.  App.  442. 

Liability  for  Supplies  Purchased  by  De  Facto 
Officer.  —  Smith  v.  Coman,  47  N.  Y.  App.  Div. 
116. 

Liability  of  City  Board  of  Education  to  Damages 
for  Breach  of  Contract  for  Supplies.  —  Morgan  v. 
Board  of  Education,  136  Cal.  245. 

Presentment  of  Claims  for  Supplies  to  Board 
Prior  to  Bringing  Suit  Held  Necessary.  —  Weir 
Furnace  Co.  v.  Independent  School  Dist.,  99 
Iowa  115. 

Contract  Fixing-  Place  of  Payment  Elsewhere 
than  School  Treasury  Held  Unauthorized.  —  Weir 
Ftirnace  Co.  v.  Independent  School  Dist.',  99 
Iowa  115. 

1.  Hemme  v.  School  Dist.  No.  4,  30  Kan. 

377- 

Statute  Authorizing  Single  Director  to  Provide 
Appendages.  —  Creager    v.    School    Dist.  No. 

Nine,  62  Mich.  toi. 

Vote  of  District  Held  Necessary  to  Authorize 
Securing  Highway  for  Access  to  Schoolhouse.  — 

Bogaard  7'.  Independent  Dist.,  93  Iowa  269. 
See  also  Independent  Dist.  v.  Kelley,  55  Iowa 
568 ;  McShane  v.  Independent  Dist.,  76  Iowa 
333- 

2.  See  Creager  v.  School  Dist.  No.  Nine,  62 
Mich.  101. 

3.  Line  Fence  Held  to  Be  "  Necessary  Append- 
age." —  Creager  v.  School  Dist.  No.  Nine,  62 
Mich.  101. 

4.  Digging  Well.  —  Hemme  v.  School  Dist. 
No.  4,  30  Kan.  377.  See  also  People  v.  Rea, 
185  111.  633  ;  Neubauer  v.  Union  Tp.,  8  Ohio 
Dec.  349,  6  Ohio  N.  P.  530. 

5.  Construction  of  Outhouse.  —  Rauscher  v. 
Cronk,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  470. 


60 


6.  Terry  v.  Board  of  Education,  84  Mo.  App. 
zi. 

Contract  for  Services  of  Janitor.  —  Taylor  v. 
School  Dist.  No.  3,  1  Mo.  App.  Rep.  98. 

7.  Jackson  School  Tp.  v.  Shera,  8  Ind.  App. 
330. 

8.  Bellmeyer  v.  Independent  Dist.,  44  Iowa 
564 ;  Athearn  v.  Independent  Dist.,  33  Iowa 
105;  School  Directors  v.  McBride,  22  Pa.  St. 
215.  See  also  Mathewson  v.  School  Directors, 
23  Pa.  Co.  Ct.  121. 

Statute  Requiring  Filing  of  Duplicate  Copy.  — 
Globe  Furniture  Co.  v.  District  No.  7,  51  Mo. 
App.  549. 

9.  Sidney  School  Furniture  Co.  v.  Warsaw 
Tp.  School  Dist.,  158  Pa.  St.  35,  33  W.  N.  C. 

(Pa.)  287. 

10.  Contract  Board  and  a  Member  Held  Voidable. 

—  School  Directors  v.  Parks,  85  111.  338 ; 
Hewitt  v.  Board  of  Education,  94  111.  528 ; 
Weitz  v.  Independent  Dist.,  78  Iowa  37  ;  Currie 
v.  School  Dist.  No.  26,  35  Minn.  163  :  Trainer 
v.  Wolfe,  140  Pa.  St.  279;  Pickett  v.  School 
Dist.  No.  One,  25  Wis.  551,  3  Am.  Rep.  105. 
Compare  Brown  v.  School  Dist.,  55  Vt.  43. 

11.  Ratification  of  Unauthorized  Contract. — 
Board  of  Education  v.  Carolan.  182  III.  119; 
Dubuque  Female  College  v.  District  Tp.,  13 
Iowa  5S5 ;  School  Dist.  No.  17  v.  Swayze,  29 
Kan.  211;  Trainer  v.  Wolfe,  140  Pa.  St.  279; 
McGillivray  v.  Joint  School  Dist.  No.  1,  112 
Wis.  354.  See  also  Kreatz  v.  St.  Cloud  School 
Dist.,  79  Minn.  14;  Kimball  v.  School  Dist. 
No.  8,  28  Vt.  8.  Compare  Grady  v.  Pruit,  (Ky. 
1901)  63  S.  W.  Rep.  283. 

Ratification  by  Acceptance  of  Benefits.  —  Clark 
School  Tp.  v.  Home  Ins.,  etc.,  Co.,  20  Ind.  App. 
543  ;  Athearn  v.  Independent  Dist..  33  '  Iowa 
105:  Bellows  v.  District  Tp.,  70  Iowa  320; 
Everts  v.  District  Tp.,  77  Iowa  37  ;  Johnson  v. 
School  Corp.,  (Iowa  1902)  90  N.  W.  Rep.  713; 
Andrews  v.  School  Dist.  No.  4,  37  Minn.  96. 
Compare  Wells  v.  People,  71  111.  532:  School 
Directors  v.  Fogleman,  76  111.  189:  Gibson  v. 
School  Dist.  No.  5,  36  Mich.  404;  Johnson  v. 
School  Dist.,  67  Mo.  319;  Gehling  v.  School 
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authority  on  the  part  of  the  board,  it  is  incapable  of  ratification  by  the  school 
district  or  voters  thereof,  except  upon  the  observance  of  the  conditions 
essential  to  the  making  of  a  valid  contract  in  the  first  instance.1 

(5)  Mandamus  to  Compel  Performance  of  Duty.  —  A  positive  official  duty 
imposed  upon  a  board  of  directors,  which  is  not  discretionary,  may  be 
enforced  by  mandamus.2  But,  as  a  general  rule,  mandamus  will  not  lie  to 
compel  action  where  the  aggrieved  party  has  an  adequate  remedy  by  appeal 
to  some  higher  official.3  In  some  cases,  however,  it  is  held  that  the  remedy 
by  appeal  is  not  exclusive.4 

/.  Compensation.  —  Directors  in  some  states  are  not  allowed  compensa- 
tion for  their  services.5  But  in  New  Hampshire  provision  is  made  for  a  rea- 
sonable compensation  to  members  of  the  school  board,6  and  it  has  been  held 
that  in  the  absence  of  any  apportionment  or  discrimination  made  or  author- 
ized by  the  district  in  the  distribution  of  the  salary  among  the  members  of 
the  board,  it  is  to  be  divided  equally.7 

g.  Personal  Liability  —  (1)  On  Contract.  —  Directors  of  a  school  dis- 
trict, it  has  been  held,  may  be  liable  individually  upon  a  contract  made  by 
them  in  their  own  names,  although  describing  themselves  as  school  directors, 
or  members  of  the  board  of  directors,  in  the  absence  of  anything  further  on 
the  face  of  the  contract  indicating  a  purpose  to  bind  the  school  district.8  But 
in  other  jurisdictions  it  has  been  held  that  notes  executed  by  individuals  sign- 
ing themselves  "  school  trustees,"  or  the  like,  are  binding  on  the  district 
where  they  are  executed  on  considerations  moving  only  to  the  use  and  benefit 
of  the  district,  and  that  the  words  "  school  trustees  "  in  such  case  are  not  to 
be  regarded  as  mere  descriptio  personce ;  the  decisions  being  based  on  the 
presumption  that  in  making  contracts  on  behalf  of  the  public  no  personal 
responsibility  is  intended  to  be  incurred  by  public  agents.9 


Dist.  No.  56,  10  Neb.  239;  Morristown  First 
Nat.  Bank  v.  Felknor,  (Tenn.  Ch.  1898)  48  S. 
W.  Rep.  392. 

1.  Markey  v.  School  Dist.  No.  18,  58  Neb. 
479.   See  also  Taylor  v.  District  Tp.,  25  Iowa  447. 

2.  Enforcing  Performance  of  Duty  by  Mandamus. 
—  Benjamin  v.  District  Tp.,  50  Iowa  648; 
Odendahl  v.  Russell,  86  Iowa  669  (distinguish- 
ing Hightower  v.  Overhaulser,  65  Iowa  347 ; 
Barnett  v.  Independent  Dist.,  73  Iowa  134)  ; 
People  v.  School  Dist.  No.  13,  (Supm.  Ct.  Spec. 
T.)  8  How.  Pr.  (N.  Y.)  125,  6  How.  Pr.  (N. 
Y.)  332;  People  v.  Van  Leuven,  (Supm.  Ct. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  358;  People  v. 
Green  (Supm.  Ct.  Gen.  T.)  10  How.  Pr.  (N. 
Y.)  468.  But  see  People  v.  Snyder,  (Supm. 
Ct.)  10  How.  Pr.  (N.  Y.)  143. 

3.  Marshall  v.  Sloan,  35  Iowa  445. 

4.  Perkins  v.  Independent  School  Dist.,  56 
Iowa  476. 

5.  Compensation  Not  Allowed.  —  Moore  v.  Inde- 
pendent Dist.,  55  Iowa  654;  Hinman  v.  School 
Dist.  No.  One,  4  Mich.  168.  See  also  Inde- 
pendent School  Dist.  v.  Dow,  (Tex.  Civ.  App. 
1901)  63  S.  W.  Rep.  1027. 

Compensation  Allowed  Treasurer  and  Secretary 
of  Board.  —  Livingston  v.  Board  of  Trustees,  99 
111.  564;  Yaggy  v.  District  Tp.,  80  Iowa  121. 
See  also  Gibson  v.  Roach,  2  N.  Y.  App.  Div.  86. 
Compare  Independent  School  Dist.  v.  Dow, 
(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  1027. 

Right  to  Reimbursement  for  Legitimate  Ex- 
penses.— -Wilson  v.  Cambridge,  101  Mass.  142; 
Manchester  v.  Potter,  30  N.  H.  409. 

6.  See  Manchester  v.  Potter,  30  N.  H.  409; 
Stone  v.  Towne.  67  N.  H.  113. 

7.  Stone  v.  Towne,  67  N.  H.  113. 
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8.  Contracts  Imposing  Individual  Liability. — 

Sharp  v.  Smith,  32  111.  App.  336;  School  Di- 
rectors v.  Miller,  54  111.  338;  Western  Pub. 
House  v.  District  Tp.,  84  Iowa  101  ;  Fowler  v. 
Atkinson,  5  Minn.  505;  Bingham  v.  Stewart,  13 
Minn.  106;  Western  Pub.  House  v.  Bachman, 
2  S.  Dak.  512;  Western  Pub.  House  v.  Mur- 
dick,  4  S.  Dak.  207.  Compare  Lyon  v.  Adam- 
son.  7  Iowa  509;  Harvey  v.  Irvine,  11  Iowa  82; 
Independent  Dist.  v.  Reichard,  50  Iowa  98 ; 
Baker  v.  Chambles,  4  Greene  (Iowa)  428;  John- 
son v.  School  Corp.,  (Iowa  1902)  90  N.  W. 
Rep.  713. 

Statutory  Liability  on  Official  Bond  for  Failure 
to  Comply  with  Statute  Limiting  Power  to  Con- 
tract Indebtness.  —  State  v.  Helms,  136  Ind. 
122. 

Estoppel  of  Directors  as  Sureties  to  Plead  Non- 
liability of  School  District.  —  In  Perry  v.  Brown, 
(Ky.  1899)  51  S.  W.  Rep.  457,  it  was  held  that 
where  the  trustees  of  a  school  district  person- 
ally undertook  to  guarantee  the  payment  of  a 
note  given  by  them  for  the  district,  they  were 
estopped  to  plead  the  nonliability  of  the  cor- 
poration for  the  debt  on  the  ground  that  they 
acted  ultra  vires  in  attempting  to  bind  the  dis- 
trict. 

No  Personal  Liability  on  Contract  Made  Ex- 
pressly Binding  on  District.  —  Slone  v.  Berlin, 
88  Iowa  205  ;  Goodin  v.  Common  School  Dist., 
(Ky.  1893)  2  3  S.  W.  Rep.  964;  Grady  v.  Pruit, 
(Ky.  1901)  63  S.  W.  Rep.  283. 

9.  State  v.  Helms,  136  Ind.  122;  Monticello 
v.  Kendall,  72  Ind.  93,  37  Am.  Rep.  139:  Mac- 
kenzie v.  Fdinburg,  72  Ind.  194;  Hodges  v. 
Runyan,  30  Mo.  401.  See  further  the  title 
Public  OFFICERS,  vol.  23,  p.  380  et  scq. 
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Contract  with  Teacher.  —  So  it  has  been  held  that  no  recovery  can  be  had  for 
a  teacher's  services  against  the  members  of  a  school  board  individually  on 
a  contract  made  by  them  as  a  "  committee  "  with  a  teacher  within  the  line  of 
their  duty.1  But  where  school  trustees  fail  to  raise  and  collect  the  school 
funds  as  required  by  law,  it  has  been  held  that  they  may  be  personally  liable 
to  the  teacher  for  a  failure  to  pay  him  as  agreed.2 

(2)  In  Tort  —  (a)  To  Private  individual.  —  School  directors  are  not  liable  in 
damages  to  a  private  individual  for  errors  on  their  part  in  the  performance  of 
the  duties  of  their  office,  where  it  is  not  shown  that  they  have  acted  in  bad 
faith.3 

Encouraging  Excessive  Punishment  of  Pupil.  —  It  has  been  held  that  if  excessive 
corporal  punishment  is  inflicted  by  a  teacher  on  a  pupil,  school  directors  who 
encourage,  aid,  or  abet  the  teacher  are  answerable  therefor,  regardless  of 
whether  the  motive  which  prompted  him  or  them  was  malicious  or  not.4 

(b)  Misappropriation  of  Funds.  —  School  trustees  or  directors  may  become  civilly 
liable  to  the  state  or  the  proper  public  body  for  the  conversion  or  the  misap- 
propriation of  school  funds.5  Sometimes  provision  is  expressly  made  by 
statute  for  imposing  a  personal  liability  on  school  directors  or  trustees  for 
losses  sustained  by  the  school  fund  by  reason  of  their  failure  to  perform  the 
duties  required  of  them.6 

k.  Removal  or  Vacation  of  Office.  —  The  office  of  a  school  trustee 
or  director  may  be  vacated  by  his  removal  from  the  district,7  or  by  his  assum- 
ing other  employment  prohibited  by  statute,8  or  by  the  abolition  of  the  office.9 
So  various  statutory  provisions  exist  in  the  different  states  authorizing  the 
removal  of  members  of  a  district  board  for  cause,  such  as  incompetency,  or 
official  misconduct,  or  neglect  of  duty.10 


1.  Robinson  v.  Howard,  84  N.  Car.  151. 

2.  Ferguson  v.  True,  3  Bush  (Ky.)  255. 
Compare  Jacquemin  v.  Andrews,  40  Mo.  App. 
507- 

3.  Liability  in  Tort  to  Private  Individual.  — 

Wood  v.  Farmer,  69  Iowa  533.  See  Fertich  v. 
Michener,  11 1  Ind.  472,  60  Am.  Rep.  709. 

4.  Haycraft  v.  Grigsby,  88  Mo.  App.  354. 

5.  Liability  for  Misappropriation  of  School  Funds. 

—  See  State  v.  Julian,  93  Ind.  292  ;  School  Dist. 
No.  3  v.  Smalley,  58  Mo.  App.  658;  Dickinson 
Tp.  v.  Linn,  36  Pa.  St.  431.  And  see  generally 
the  title  Public  Officers,  vol.  23,  p.  372. 

Nonliability  of  Director  Not  Concurring  in  Im- 
proper Disbursement  of  Another.  —  School  trustees 
arc  not  liable  for  the  improper  disbursement 
of  money  by  one  of  their  number  acting  as 
treasurer,  in  which  act  they  had  no  part.  State 
v.  Julian,  93  Ind.  292. 

6.  Adams  v.  State,  82  111.  132;  People  v.  Rea, 
185  111.  633- 

7.  Vacation  by  Removal  from  District.  —  Giles 
v.  School  Dist.  No.  14,  31  N.  H.  304;  Gilder- 
sleeve  v.  Board  of  Education,  (C.  PI.  Gen.  T.) 
17  Abb.  Pr.  (N.  Y.)  201  ;  Graham  v.  School 
Dist.  No.  69,  33  Oregon  263.  See  also  State  v. 
Van  Patten,  (Nev.  1901)  66  Pac.  Rep.  822. 

Where  Newly  Created  District  Includes  Pruden- 
tial Committee  of  Old  District.  —  Stevens  v.  Kent, 
26  Vt.  503. 

8.  Vacation  of  Office  by  Employment  as  Teacher. 

—  Ferguson  v.  True,  3  Bush  (Ky.)  255. 

9.  Abolition  of  Office.  —  See  Duer  Dashiell, 
91  Md.  660. 

Effect  of  Vacation  of  Term  of  Office  of  Eoard  by 
Legislature  on  Tenure  of  Secretary  Appointed  by 
Board.  —  In  Duer  v.  Dashiell,  qi  Md.  660,  it 
was  held  that  where  the  term  of  office  of  a 
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board  of  education  is  vacated  by  the  legislature, 
the  term  of  office  of  a  secretary  and  treasurer 
appointed  by  the  board  was  terminated  upon 
the  appointment  of  his  successor  by  the  suc- 
ceeding board  though  the  old  board  had  agreed 
to  fix  his  term  of  office  for  a  stipulated  period. 

10.  Removal  for  Cause. —  Stephens  v.  Marrs,  (Ky. 
1898)  44  S.  W.  Rep.  102;  Matthews  v.  Rogers, 
107  Ky.  236;  Matter  of  Light,  (Supm.  Ct.  Spec. 
T.)  21  Misc.  (N.  Y.)  737;  People  v.  Skinner,  37 
N.  Y.  App.  Div.  44 ;  Hendricks  v.  State,  20 
Tex.  Civ.  App.  178. 

Failure  to  Attend  Meetings.  —  Com.  v.  Camp- 
bell, 23  Pa.  Co.  Ct.  313;  Keating  v.  Jordan, 
181  Pa.  St.  168;  Com.  v.  Gibbons,  196  Pa. 
St.  97. 

Failure  to  Perfect  Organization  Within  Required 
Time.  —  Butler  Tp.  School  Dist.  Case,  158  Pa. 
St.  159- 

Failure  to  Maintain  Schools.  —  Woodcock  v. 

Bolster,  35  Vt  632. 

Neglect  to  Establish  Number  of  Schools  Required 
by  Law. —  Connoquenessing  School  Directors, 
9  Pa.  Co.  Ct.  425 ;  Colerain  School  Directors. 
11  York  Leg.  Rec.  (Pa.)  113;  Washington  Tp. 
School  Directors,  15  Pa.  Co.  Ct.  509.  Compare 
Ohio  Tp.  School  Directors,  9  Pa.  Co.  Ct. 
392. 

Failure  of  Duty  Through  Error  of  Judgment 
Held  No  Ground  for  Removal.  —  In    re  School 

Directors,  19  Pa.  Co.  Ct.  264:  Muhlenberg  Tp. 
School  Diiectors,  25  Pa.  Co.  Ct.  10;  People  v. 
Skinner,  37  N.  Y.  App.  Div.  44. 

Provisions  for  Notice  and  Hearing.  —  Com.  v. 
Gibbons,  106  Pa.  St.  97  ;  Stephens  *>.  Marrs. 
(Ky.  1898)  44  S.  W.  Rep.  102;  Sniythe  v. 
Lapsley,  64  S.  W.  Rep.  733,  23  Ky.  L.  Rep. 
1065;  Wenzel  v.  Township  Board,  49  Mich.  25. 
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Resignation.  — To  vacate  his  office  by  resignation  a  trustee  or  director  must 
follow  the  steps  prescribed  by  statute.1  Thus,  in  a  jurisdiction  where  by 
statute  the  resignation  of  a  trustee  is  required  to  be  in  writing,  a  verbal 
resignation  will  be  insufficient.3 

IX.  School  Funds  —  1.  In  General.  —  Under  the  statutes  and  constitutions 
of  the  different  states  various  provisions  are  made  for  the  creation  and  main- 
tenance of  school  funds.3  Any  moneys  or  property  set  apart  by  law,  derived 
from  any  source  whatever,  for  the  support  of  the  public-school  system,  are 
embraced  in  the  term  "  school  fund."  * 

2.  Legislative  Control.  —  The  legislature,  as  a  general  rule,  is  vested  with 


Power  to  Declare  Vacancy  Vested  in  the  Courts. 

—  Butler  Tp.  School  Dist.  Case,  158  Pa.  St. 
159.  See  also  Union  Tp.  School  Directors,  3 
Pa.  Dist.  132. 

1.  Tender  of  Resignation  to  District  Board  Held 
Necessary.  —  State  v.  Nobles,  109  Wis.  202. 

2.  Verbal  Resignation  Held  Insufficient. — 
Davis  v.  Connor,  (Ky.  1899)  52  S.  W.  Rep. 
945  ;  Davis  v.  Humphrey,  (Ky.  1899)  52  S.  W. 
Rep.  946;  Graham  v.  Jackson,  66  S.  W.  Rep. 
1009,  23  Ky.  L.  Rep.  2235.  See  also  Hunlock 
V.  Jones,  9  Kulp  (Pa.)  278. 

3.  See  the  statutes  and  constitutions  of  the 
various  states. 

4.  "  School  Funds  "  Defined.  —  King  v.  Foun- 
tain County,  49  Ind.  19. 

Income  from  School  Lands  or  from  Investment 
of  Proceeds  of  Sale — United  States.  —  Spring- 
field Tp.  v.  Quick,  22  How.  (U.  S.)  56. 

Alabama.  —  Long  v.  Brown,  4  Ala.  622. 

Arkansas.  —  Widner  v.  State,  49  Ark.  172; 
School  Dist.  v.  Driver,  50  Ark.  346. 

California.  —  Wyman  v.  Banvard,  22  Cal. 
524- 

Illinois.  —  Bradley  v.  Case,  4  111.  585  ;  School 
Trustees  v.  Petefish,  181  111.  255. 

Indiana. —  State  v.  Springfield  Tp.,  6  Ind.  83  ; 
Davis  v.  State,  44  Ind.  38  ;  Hamilton  County  v. 
State,  122  Ind.  333. 

Iowa.  —  State  v.  Hendershott,  21   Iowa  437. 

Louisiana.  —  School  Directors  v.  Hernandez, 

31  La.  Ann.  158. 

Mississippi.  —  Murray  v.  Smith,  28  Miss.  31  ; 
Morton  v.  Grenada  Male,  etc.,  Academies,  8 
Smed.  &  M.  (Miss.)  773. 

Missouri.  —  Maupin  v.  Parker,  3  Mo.  310. 

Nebraska.  —  In  re  School  Fund,  15  Neb.  684. 

New  York.  —  People  v.  Davenport,  30  Hun 
(N.  Y.)  177. 

Ohio.  —  Greene  Tp.  v.  Campbell,  16  Ohio 
St.  11. 

Oregon.  —  Pennoyer  v.  Willis,  (Oregon  1893) 

32  Pac.  Rep.  57. 

South  Dakota.  —  Heston  v.  Mayhew,  9  S. 
Dak.  501. 

Tennessee.  —  Lowry  v.  Francis,  2  Yerg. 
(Tenn.)  534  ;  Goodman  v.  Tennessee  Min.  Co., 
1  Head  (Tenn.)  172. 

Texas.  —  Houston  Tap,  etc.,  R.  Co.  v.  Ran- 
dolph, 24  Tex.  317;  Boydston  v.  Rockwall 
County,  86  Tex.  234. 

And  see  the  title  State  and  Public  Lands. 

Funds  Raised  by  Taxation  —  United  States.  — 
McGahey  v.  Virginia,  135  U.  S.  662;  New 
Orleans  v.  Fisher,  (C.  C.  A.)  91  Fed.  Rep.  574. 

Alabama.  —  Albertville  v.  Rains,  107  Ala. 
691. 

Arkansas.  —  Union  County  Ct.  v.  Robinson, 
27  Ark.  1 16. 
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Delaware.  —  Steward  v.  Jefferson,  3  Harr. 
(Del.)  335- 

Illinois.  —  People  v.  Yeazel,  84  111.  539. 

Kentucky.  —  Newman  v.  Thompson,  (Ky. 
1887)  4  S.  W.  Rep.  341  ;  Morganfield  Public 
Schools  v.  Thomas,  (Ky.  1891)  15  S.  W.  Rep. 
670;  Belle  Point  v.  Pence,  (Ky.  1891)  17  S.  W. 
Rep.  197;  Louisville  v.  Louisville  School  Board, 
(Ky.  1895)  32  S.  W.  Rep.  406;  Collins  v.  Hen- 
derson, 11  Bush  (Ky.)  74. 

Maryland. — -Burgess  v.  Pue,  2  Gill  (Md.) 
11  ;  O'Neal  v.  Washington  County,  27  Md.  227. 

Michigan.  —  Auditor-Gen.  v.  State  Treasurer, 
45  Mich.  161  ;  Auditor-Gen.  v.  McArthur,  87 
Mich.  457. 

Missouri.  —  Wallendorf  v.  County  Justices, 
45  Mo.  228. 

Nebraska.  —  School  Dist.  No.  Two  v.  Stough, 

4  Neb.  357. 

Nevada.  —  School  Dist.  No.  1  v.  Ormsby 
County,  1  Nev.  334. 

New  Jersey.  —  State  v.  Kingsland,  23  N.  J. 
L.  85;  State  v.  Hammell,  31  N.  J.  L.  446. 

North  Carolina.  —  Goldsboro  Graded  School 
v.  Broadhurst,  109  N.  Car.  228. 

Pennsylvania.  —  Alter  v.  McBride,  7  Pa.  St. 
147  ;  Hackett  v.  Emporium  Borough  School 
Dist.,  150  Pa.  St.  220,  30  W.  N.  C.  (Pa.)  411. 

South  Carolina.  —  Ex  p.  Florence  School,  43 
S.  Car.  1 1  ;  School  Com'rs  v.  Folk,  45  S.  Car. 
491. 

Vermont.  —  See  State  v.  Jericho,  12  Vt.  127. 

And  see  the  title  Taxation. 

Dog  Tax  Fund.  —  Maloy  v.  Madget,  47  Ind. 
241  ;  School  City  v.  Jaquith,  90  Ind.  496  ;  Tag- 
gart  v.  State,  142  Ind.  668. 

Fines  and  Forfeitures.  —  Yankton  County  v. 
Faulk,  1  Dakota  334 ;  Toledo,  etc.,  R.  Co.  v. 
Stephenson,  131  Ind.  203;  Woodward  v.  Gregg, 
3  Greene  (Iowa)  287;  Lucas  County  v.  Wilson, 
61  Iowa  141  ;  Board  of  Trustees  v.  Harrods- 
burg  Educational  Dist.,  (Ky.  1887)  7  S.  W. 
Rep.  312;  State  v.  Stone,  69  Miss.  375;  State 
v.  Heins,  14  Neb.  477  ;  Hodge  v.  Marietta,  etc., 
R.  Co.,  108  N.  Car.  24;  State  v.  De  Lano,  80 
Wis.  259.  See  also  School  Dist.  No.  30  v. 
School  Dist.,  63  Neb.  44.  Compare  Katzenstein 
v.  Raleigh,  etc.,  R.  Co.,  84  N.  Car.  688. 

Proceeds  of  Liquor  Licenses.  —  White  v.  Lincoln, 

5  Neb.  505  ;  Tecumseh  v.  Phillips,  5  Neb.  305  ; 
State  v.  McConnel,  8  Neb.  28 ;  Hastings  v. 
Thome,  8  Neb.  160;  State  v.  Wilcox,  17  Neb. 
219;  State  v.  Brodboll,  28  Neb.  254;  State  v. 
Fenton,  29  Neb.  348  ;  State  v.  White,  29  Neb. 
288;  Kas  v.  State,  63  Neb.  581  :  Board  of  Edu- 
cation v.  Tafoya,  6  N.  Mex.  292;  State  v.  Der- 
ham,  54  S.  Car.  349. 

Oaming  Licenses.  —  Romero  v.  Board  of  Edu- 
cation, 10  N.  Mex.  67. 
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complete  authority  over  the  public-school  fund,  provided  it  be  used  for  pur- 
poses advancing  the  interests  of  the  schools  and  school  system.1  But  the 
legislature  is  very  generally  prohibited  under  the  state  constitutions  from 
appropriating  the  public-school  funds  to  any  other  than  public-school 
purposes* 

Appropriation  of  Fund  for  Schools  Other  than  Public  Schools.  —  The  school  fund  can- 
not, under  the  state  constitutions,  be  diverted  or  appropriated  by  the  legisla- 
ture for  the  benefit  of  pupils  in  private  schools,  or  indeed,  as  a  general  rule, 
in  any  schools  other  than  those  that  are  strictly  public  or  common  schools, 
and  this  though  the  particular  institution  to  be  benefited  is  a  charitable 
institution.3 

3.  Apportionment.  —  Various  statutory  and  constitutional  provisions  exist 
calling  for  an  equitable  apportionment  of  the  school  funds  among  the  several 
school  districts  or  other  political  subdivisions  of  the  state,  by  designated  offi- 


Act  Transferring  Railroad  and  Sinking  Fund 
to  School  Fund.  —  State  v.    Storey   County,  17 

Nev.  96. 

Drainage  Money.  —  School  Dist.  v.  Edwards, 
46  Wis.  150. 

Effects  Found  by  Coroner  on  Dead  Body.  —  State 
v.  Marion  County,  85  Ind.  489. 

Proceeds  from  Sale  of  Estrays  and  Property 
Taken  up  Adrfit.  —  Tippecanoe  County  v.  State, 
92  Ind.  353. 

Escheats.  —  Thomas  v.  Frederick  County 
School,  7  Gill  &  J.  (Md.)  369  ;  Murray  v.  Smith, 
28  Miss.  31. 

1.  Legislative  Control  in  General.  —  Halbert 
v.  Sparks,  9  Bush  (Ky.)  259;  School  Dist.  No. 
S  v.  Hopkins,  7  Okla.  154. 

The  Insurance  of  School  Property  out  of  the 
territorial  school  fund  is  a  proper  exercise  by 
the  legislature  of  the  power  to  appropriate 
money  for  school  purposes.  Bryan  v.  Board  of 
Education,  7  Okla.  160;  School  Dist.  No.  5  V. 
Hopkins,  7  Okla.  154. 

Appropriation  Out  of  School  Fund  to  Pay  Salary 
of  State  Superintendent  Held  Constitutional.  — 
State  v.  Westerfield,  24  Nev.  29. 

Statute  Permitting  District  Board  to  Use  Certain 
Percentage  of  Funds  in  Transportation  of  Pupils. 
—  Carey  v.  Thompson,  66  Vt.  665. 

Abdication  of  Power  Unconstitutional.  —  It  has 
been  held  that  the  legislature  has  no  power  to 
abdicate  its  control  over  the  school  fund  and 
abandon  to  the  county  courts,  to  be  performed 
or  not  at  their  pleasure,  the  duty  and  power 
which  the  constitution  imposed  upon  and  vested 
in  them  alone.  Auditor  v.  Holland,  14  Bush 
(Ky.)  147. 

2.  Appropriation  of  School  Funds  to  Other  than 
School  Purposes  Forbidden.  —  State  v.  Fitzpat- 
rick,  (Idaho  1897)  51  Pac.  Rep.  112;  Superin- 
tendent of  Public  Instruction  v.  Auditor,  97 
Ky.  180;  Halbert  v.  Sparks,  9  Bush  (Ky.)  260; 
Collins  v.  Henderson,  11  Bush  (Ky.)  74;  State 
v.  B<5ard  of  Liquidators,  29  La.  Ann.  77  ;  Sun 
Mut.  Ins.  Co.  v.  Board  of  Liquidation,  31  La. 
Ann.  175;  Knox  County  v.  Hunolt,  110  Mo.  67; 
State  v.  Rhodes,  4  Nev.  312;  State  v.  Dovey, 
19  Nev.  396;  State  v.  Westerfield,  23  Nev.  468 ; 
People  v.  Allen,  42  N.  Y.  404 ;  Gordon  v. 
Cornes,  47  N.  Y.  616;  Jernigan  v.  Finley,  90 
Tex.  205.  See  also  Sheldon  v.  Purdy,  17  Wash. 
I3S- 

3.  Diversion  of  Funds  for  Benefit  of  Pupils  in 
Private  Schools.  —  Underwood  v.  Wood,  93  Ky. 


177;  Otken  v.  Lamkin,  56  Miss.  758;  Curtis  v. 
Whipple,  24  Wis.  350,  1  Am.  Rep.  187.  Com- 
pare State  v .  Vaughan,  99  Mo.  332 ;  Page  v. 
Haverhill  Academy,  63  N.  H.  216;  Holt  v. 
Antrim,  64  N.  H.  284. 

Diversion  of  Fund  to  State  University  Not  Sub- 
ject to  Supervision  of  the  State  Superintendent 
Illegal.  —  Elsberry  v.  Seay,  83  Ala.  614.  See 
also  State  v.  Graham,  25  La.  Ann.  440. 

Charitable  Free  School  Not  Subject  to  Super- 
vision of  Public-school  Authorities.  —  Jenkins  v. 
Andover,  103  Mass.  94  (distinguisliing  Cushing 
v.  Newburyport,  10  Met.  (Mass.)  511);  Allen 
v.  School  Dist.  No.  2,  15  Pick.  (Mass.)  35; 
Hall's  Free  School  Trustees  v.  Home,  80  Va. 
470.  See  also  People  v.  McAdams,  82  111. 
356. 

Appropriation  of  Common-school  Fund  to  Orphan 
Asylum  Held  Unconstitutional.  —  People  v.  Board 

of  Education,  13  Barb.  (N.  Y.)  400;  St.  Pat- 
rick's Orphan  Asylum  v.  Board  of  Education, 
(Supm.  Ct.  Gen.  T.)  34  How.  Pr.  (N.  Y.)  227. 
And  this  though  the  asylum  is  a  state  or  city 
institution.  State  v.  Westerfield,  23  Nev.  468 ; 
In  re  Malone,  21  S.  Car.  435. 

But  in  New  York  it  has  been  held  that  the 
appropriation  of  money  raised  by  a  city  for 
school  purposes  to  an  orphan  asylum  is  not  pro- 
hibited by  the  constitution.  St.  Patrick's  Orphan 
Asylum  v.  Board  of  Education,  ( Supm.  Ct. 
Gen.  T.)  34  How.  Pr.  (N.  Y.)  227;  Sargent  v. 
Board  of  Education,  (Supm.  Ct.  Spec.  T.)  35 
Misc.  (N.  Y.)  321.  See  also  People  v.  Glowacki, 
2  Thomp.  &  C.  (N.  Y.)  436. 

Private  Charitable  Institution  for  the  Blind.  — 
See  People  v.  Fitch,  154  N.  Y.  14. 

Appropriation  to  Normal  School  from  Common- 
school  Fund  Held  Unconstitutional.  —  Gordon  v. 
Cornes,  47  N.  Y.  608 ;  State  Female  Normal 
School  v.  Auditors,  79  Va.  233. 

Aiding  Sectarian  Schools  Forbidden  by  Consti- 
tution. —  Cook  County  v.  Chicago  Industrial 
School,  125  111.  540,  8  Am.  St.  Rep.  386:  Atchi- 
son, etc.,  R.  Co.  z\  Atchison,  47  Kan.  712; 
Otken  T1.  Lamkin,  56  Miss.  758:  State  v.  Hal- 
lock,  16  Nev.  373  ;  Synod  of  Dakota  v.  State, 
2  S.  Dak.  366.  See  also  Nance  v.  Johnson,  84 
Tex.  401. 

Appropriation  to  Orphan  Asylum  in  Which  Re- 
ligious Instruction  Is  Given  Held  Unconstitutional. 

—  State  v.  Hallock,  16  Nev.  373.  Compare 
Sargent  v.  Board  of  Education,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  321. 
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cers,  a  very  general  provision  being  that  the  fund  shall  be  distributed  according 
to  the  number  of  children  of  school  age  residing  in  each  district.1 

Allowance  for  Unequal  Apportionment  in  Subsequent  Apportionment.  —  In  some  jurisdic- 


1.  Apportionment  of  School  Funds  —  Colorado. 
—  Cooke  v.  School  Dist.  No.  12,  12  Colo. 
453- 

Florida.  —  State  v.  Barnes,  22  Fla.  8. 

Illinois.  —  School  Directors  v.  School  Direct- 
ors, 36  111.  140. 

Indiana.  —  State  v.  Mathews,  150  Ind.  597; 
Taggart  v.  State,  142  Ind.  668. 

Kentucky.  —  Louisville  School  Board  v. 
Superintendent  of  Public  Instruction,  102  Ky. 
394;  Louisville  School  Board  v.  McChesney, 
(Ky.  1900)  58  S.  W.  Rep.  427,  22  Ky.  L.  Rep. 
506. 

Louisiana.  —  Andrus  v.  Parish  Board  of 
Directors,  108  La.  386. 

Montana.  —  School  Dist.  No.  Seven  v.  Pat- 
terson, 10  Mont.  17. 

Nebraska.  —  Kas  v.  State,  63  Neb.  581. 

New  Mexico.  ■ —  Romero  v.  Board  of  Educa- 
tion, 10  N.  Mex.  67. 

New  York.  —  Bennett  v.  Burch,  1  Den.  (N. 
Y.)  141. 

North  Carolina.  —  Board  of  Education  v. 
State  Board  of  Education,  114  N.  Car.  313. 

Ohio.  —  Board  of  Education  v.  Cheney,  5 
Ohio  St.  67. 

Oklahoma.  ■ —  School  Dist.  No.  5  v.  School 
Dist.  No.  6,  11  Okla.  72. 

Texas.  —  Bell  v.  Kuykendall,  3  Tex.  Civ. 
App.  209 ;  Oge  v.  Froboese,  (Tex.  Civ.  App. 
1902)  66  S.  W.  Rep.  688;  Wester  v.  Oge,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  1005. 

Vermont.  —  Town  School  Dist.  v.  School 
Dist.  No.  2,  72  Vt.  451. 

Washington.  —  School  Dist.  No.  43  v.  Fair- 
child,  10  Wash.  198;  State  v.  Cheetham,  23 
Wash.  666. 

Inmates  of  Orphan  Asylum  Held  Not  to  Be  In- 
cluded in  Estimate  of  Children  of  School  Age.  — 

State  v.  Dovey,  19  Nev.  396. 

Distribution  in  Proportion  to  Attendance  During 
Preceding  Year.  —  Stockton  School  Dist.  v. 
Wright,  134  Cal.  64;  School  Board  v.  Board  of 
Education,  157  N.Y.  566.  See  also  Town  School 
Dist.  v.  School  Dist.  No.  2,  72  Vt.  452. 

Apportionment  According  to  School  Census. — 
Louisville  School  Board  v.  Superintendent  of 
Public  Instruction,  102  Ky.  394;  School  Dist. 
No.  7  v.  Sherman,  59  N.  J.  L.  375  ;  Bell  v. 
Kuykendall,  3  Tex.  Civ.  App.  209. 

Yearly  Census  Held  Not  Required  by  Provision 
for  Apportionment  According  to  Census.  —  Louis- 
ville School  Board  v.  Superintendent  of  Public 
Instruction,  102  Ky.  394. 

Statute  Authorizing  Equal  Distribution  Held 
Unconstitutional.  —  District  Tp.  v.  County 
Judge,  13  Iowa  250. 

Statute  Authorizing  Towns  to  Direct  in  What 
Manner  Funds  Are  to  Be  Assigned  Held  Constitu- 
tional. —  School  Dist.  No.  1  v.  Prentiss,  66  N. 
H.  145. 

Making  Reports  as  Prerequisite  to  Apportion- 
ment. —  State  v .  Bryan,  26  Oregon  502.  See 
also  Posey  v.  Corydon  Public  School,  (Ky. 
1897)  38  S.  W.  Rep.  1063;  Louisville  School 
Board  v.  Superintendent  of  Public  Instruction, 
102  Ky.  394- 

Apportionment  to  City  Schools.  —  Posey  v. 
25  C.  of  L. — S 


Corydon  Public  School,  (Ky.  1897)  38  S.  W. 
Rep.  1063;  Louisville  School  Boards.  Superin- 
tendent of  Public  Instruction,  102  Ky.  394; 
Wester  v.  Oge,  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  1005. 

Apportionment  of  City  School  Funds  Among 
Borough  School  Boards. —  School  Board  v.  Board 
of  Education,  157  N.  Y.  566. 

Appropriation  for  Equal  Distribution  Among 
Colored  Schools. —  Board  of  Public  Education  v. 
Griffin,  9  Houst.  (Del.)  334. 

Statutory  Provision  for  Apportionment  of  Rail- 
road Tax  Between  White  and  Colored  Schools.  — 
Hickman  College  v.  Colored  Common  School 
Dist.,  (Ky.  1901)  65  S.  W.  Rep.  20,  23  Ky.  L. 
Rep.  1 27 1  ;  Harrodsburg  Educational  Dist.  No. 
28  v.  Colored  School  Dist.  No.  r,  105  Ky.  675. 
But  this  statute  has  been  held  to  have  no  ap- 
plication to  any  other  than  railroad  corpora- 
tions. Board  of  Education  v.  Colored  School 
Dist  No.  r,  (Ky.  1896)  35  S.  W.  Rep.  549- 

Apportionment  of  School  Fund  According  to 
Proportion  Paid  by  Whites  and  Blacks  Respectively. 
—  See  Board  of  Education  v.  Colored  School 
Dist.  No.  1,  (Ky.  1896)  35  S.  W.  Rep.  549-  As 
to  the  constitutionality  of  such  statutory  pro- 
vision, see  the  title  Civil  Rights,  vol.  6,  pp. 
83,  84. 

Forfeiture  of  Share  of  Funds  by  Failure  to 
Maintain  Schools. —  Deckerville  High  School 
Dist.  v.  School  Dist.  No.  3,  (Mich.  1902)  90  N. 
W.  Rep.  1064,  9  Detroit  Leg.  N.  282;  Joint 
School  Dist.  No.  8  School  Dist.  No.  5,  92 
Wis.  608.  Compare  School  Dist.  v.  Morrill,  59 
N.  H.  367. 

Withholding  Share  for  Failure  of  District  to 
Obey  Decision  of  State  Superintendent.  —  People 
z.  Allen,  (Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.) 
464. 

Provision  for  Return  of  Unexpended  Funds  to 
County  Treasurer. —  State  v.  McClelland,  138 
Ind.  395;  Pfau  v.  State,  148  Ind.  539. 

Mandamus  to  Compel  Distribution.  —  State  v. 
Staub,  61  Conn.  553  ;  Moiles  v.  Watson,  60  Mich. 
415;  Board  of  Education  v.  Sheridan,  42  N.  J. 
L.  64.  Compare  People  v.  Town  Auditors,  126 
N.  Y.  528. 

Mandamus  to  Compel  Apportionment  Denied  in 
Absence  of  Showing  of  Fund  on  Hand. —  State  v. 
Bryan,  26  Oregon  502. 

Injunction  Against  Expenditure  of  Fund  for 
School  Purposes  in  Advance  of  General  Appropria- 
tion.—  Maloy  v.  Madget,  47  Ind.  241. 

Apportionment  by  County  Superintendent.  — 
Kennedy  v.  Miller,  97  Cal.  429. 

Apportionment  by  Commissioner's  Court  Held 
Unauthorized.  —  Wester  v.  Oge,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  1005. 

Nonliability  of  County  for  Failure  of  Superin- 
tendent to  Make  Apportionment. —  Webb  County 
v.  School  Trustees,  95  Tex.  131. 

Nonliability  of  County  Superintendent  to  Suit 
by  District  for  Funds  Wrongfully  Transferred  to 
Unappropriated  Fund. —  Gridley  School  Dist.  v. 
Stout,  134  Cal.  592. 

Nonliability  of  Town  in  Action  of  Assumpsit  for 
Failure  of  Selectmen  to  Apportion. —  School  Dist. 
No.  1  v.  Bridport,  63  Vt.  383. 
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tions  it  has  been  held  that  where  there  has  been  apportioned  to  a  particular 
school  district  less  than  its  share  of  the  fund,  it  is  entitled  to  have  this  made 
good  by  deducting  in  the  next  apportionment  the  amount  of  the  deficit  from 
the  amounts  which  would  otherwise  be  apportioned  to  those  districts  which 
have  received  the  excess.1 

4.  Investment.  —  Under  the  statutes  and  constitutions  of  the  different 
states  provision  is  made  for  the  investment  of  the  school  funds  by  designated 
officers  under  prescribed  limitations.2 

Constitutional  Limitations  as  to  Character  of  Investment  and  Security.  —  Sometimes  the 
state  constitution  imposes  certain  limitations  upon  the  character  of  the  invest- 
ment, as  by  directing  that  the  school  fund  shall  be  invested  or  loaned  only  on 
certain  securities  or  by  prohibiting  its  transfer  to  other  state  funds  by  way  of 
loan,  and  a  statute  which  attempts  to  authorize  a  use  of  the  funds  in  violation 
of  such  constitutional  provision  is  void.3  So,  under  a  constitutional  require- 
ment that  the  school  funds  shall  be  securely  and  profitably  invested,  it  has 
been  held  that  a  loan  of  a  school  fund  to  another  fund  to  be  repaid  out  of 
contingent  or  doubtful  future  revenues  is  unconstitutional.4 

5.  Treasurer.  —  Provision  is  generally  made  by  statute  for  a  treasurer  of  a 
school  district,  or  some  other  political  division,  who  shall  act  as  the  depositary 
and  custodian  of  the  school  funds.5    As  a  general  rule  it  is  the  duty  of  the 


1.  Andrus  v.  Parish  Board  of  Directors,  108 
La.  386  ;  Louisville  School  Board  v.  McChesney, 
(Ky.  1900)  58  S.  W.  Rep.  427.  See  also  State 
v.  Fay,  36  La.  Ann.  241. 

2.  Investment  of  School  Funds.  —  Bush  v. 
Shipman,  5  111.  186  ;  Board  of  Trustees  ^Davi- 
son, 65  111.  124 ;  School  Trustees  v.  Southard, 
31  111.  App.  359;  Gaines  v.  Faris,  39  Miss.  403; 
Lindsey  v.  Marshall,  12  Smed.  &  M.  (Miss.) 
587;  Montgomery  County  v.  Auchley,  103  Mo. 
492;  Grant  v.  Huston,  105  Mo.  97  ;  Knox  County 
v.  Goggin,  105  Mo.  182;  Kubli  v.  Martin,  5 
Oregon  436. 

School  Fund  Mortgages  and  Mortgage  Notes.  — 
State  v.  State  Bank,  5  Ind.  353  ;  Key  v. 
Ostrander,  29  Ind.  1  ;  State  v.  Levi,  99  Ind.  77 
[distinguishing  Ware  v.  State,  74  Ind.  181); 
Stockwell  v.  State,  101  Ind.  1  ;  Clark  v.  State, 
109  Ind.  388;  Hamilton  County  v.  State,  122 
Ind.  333  ;  Lopp  v.  Woodward,  1  Ind.  App.  105  ; 
Gaines  v.  Faris,  39  Miss.  403  ;  Benton  County 
v.  Morgan,  163  Mo.  661  ;  Hurt  v.  Kelly,  43  Mo. 
238  ;  American  Dock,  etc.,  Co.  v.  Public  School 
Trustees,  35  N.  J.  Eq.  181  ;  Pennoyer  v.  Willis, 
(Oregon  1893)  32  Pac.  Rep.  57;  Lawrey  v. 
Sterling,  41  Oregon  518. 

Validity  of  Note  Unsecured  by  Mortgage. — 
Edwards  v.  School  Trustees,  30  111.  App.  528; 
Scotten  v.  State,  51  Ind.  52;  Littlewort  v.  Davis, 
50  Miss.  403.  And  see  Bremer  County  v.  Bar- 
rick,  18  Iowa  390;  Mann  v.  Best,  62  Mo.  491  ; 
Montgomery  County  v.  Auchley,  103  Mo.  492. 

Statutes  Requiring  Loans  at  Designated  Rate  of 
Interest. —  Shoemaker  v.  Smith,  37  Ind.  122; 
Gilliford  v.  Allegheny  City  School  Dist.,  165 
Pa.  St.  631.  See  also  Fulwiler  v.  Zern,  38  Ind. 
208;  Veal  v.  Chariton  County  Ct.,  15  Mo.  412. 

Board  of  Commissioners  Empowered  to  Invest 
Funds  in  Hands  of  State  Treasurer. —  State  v. 
Bartley,  50  Neb.  298. 

Investment  by  County  Commissioner's  Court 
Held  Invalid.  —  Boydston  v.  Rockwall  County, 
86  Tex.  234. 

Power  of  State  Land  Board  to  Loan  Irreducible 
School   Fund. —  State    v.    Fitzpatrick,  (Idaho 


1897)  51  Pac.  Rep.  112;  Lawrey  v.  Sterling,  41 
Oregon  518. 

Liability  of  Board  or  Officer  for  Insecure  Invest- 
ment. —  People  v.  Haines,  10  111.  528;  Greene 
County  v.  Bledsoe,  12  111.  267;  Board  of  Trus- 
tees v.  Baker,  34  111.  App.  620 ;  Littlewort  v. 
Davis,  50  Miss.  403.  See  also  Greene  County 
v.  Smith,  4  111.  227 ;  State  v.  Newby,  7  Blackf. 
(Ind.)  330. 

Liability  of  Counties  for  School  Funds  Intrusted 
to  Them. —  Lopp  v.  Woodward,  1  Ind.  App. 
105  ;  Howard  County  v.  State,  120  Ind.  282. 

3.  Constitutional  Provision  Prohibiting  Invest- 
ment Except  in  Designated  Government  or  Public 
Securities.  —  State  v.  State  Bank,  45  Mo.  528 ; 
In  re  School  Fund,  15  Neb.  684;  State  v.  Bart- 
ley, 39  Neb.  353  ;  Boydston  v.  Rockwall  County, 
86  Tex.  234 ;  State  v.  Grimes,  7  Wash.  270 ; 
State  v.  Young,  21  Wash.  391. 

Prohibition  of  Loan  to  Other  Funds.  —  State  v. 
Bartley,  41  Neb.  277.  See  also  State  v.  Board 
of  Com'rs,  4  Kan.  261. 

Statute  Limiting  Amount  of  Loan  to  Any  One 
Party.  —  State  v.  State  Bank,  5  Ind.  353.  See 
also  Deming  v.  State,  23  Ind.  416 ;  Webb  p. 
Moore,  25  Ind.  4 ;  Jones  v.  Hopkins,  26  Ind. 
450;  Ferris  v.  Cravens,  65  Ind.  262. 

4.  In  re  Loan  of  School  Fund,  18  Colo.  195. 

5.  District  Treasurer.  —  Kennedy  v.  Inde- 
pendent School  Dist.,  48  Iowa  189;  Carpenter  v. 
District  Tp.,  58  Iowa  335;  School  Dist.  No.  31 
V.  Roach,  43  Minn.  495  ;  Rockwood  v.  School 
Dist.,  70  N.  H.  388;  Edson  v.  Hayden,  18  Wis. 
627. 

Township  Treasurer. —  State  v.  May.  22  Ark. 
44S ;  People  v.  Yeazel,  84  111.  539 ;  Adams  v. 
State,  82  111.  132;  Lovingston  v.  Board  of  Trus- 
tees, 99  111.  564  ;  Prairie  School  Tp.  v.  Haseleu.' 
3  N.  Dak.  328. 

City  Treasurer  as  Custodian  of  Fund.  —  Board 
of  Education  v.  Eshelby,  9  Ohio  Dec.  214,  6 
Ohio  N.  P.  117. 

County  Treasurer  of  County  School  Funds.  - 
Clarke  v.  Levy,  45  Ga.  498  ;  Culberson  v.  Gilmer 
Bank,  20  Tex.  Civ.  App.  565  ;  Webb  County  v. 
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treasurer  to  receive  the  school  funds  when  collected,  pay  them  out  upon 
orders  from  the  proper  authority,  and  turn  over  any  balance  in  his  hands  to 
his  successor.1 

Treasurer's  Bond.  —  The  treasurer  is  usually  required  to  furnish  a  bond  with 
adequate  security  for  the  faithful  performance  of  his  duties,2  and  both  he  and 
his  sureties  will  be  liable  thereon  for  any  loss  resulting  to  the  fund  through 
his  default  or  neglect.3 

6.  School  Warrants.  — •  A  full  discussion  of  school  warrants  and  orders  will 
be  found  elsewhere  in  this  work.* 

SCIENCE  —  SCIENTIFIC.  (See  also  the  title  Expert  and  Opinion  Evi- 
dence, vol.  12,  p.  414.) — Science  in  a  broad  sense  is  knowledge;  "the 

School  Trustees,  95  Tex.  131.  See  also  District 
Tp.  v.  Espeset,  75  Iowa  500. 

Right  to  Hold  Office  until  Qualification  of  Suc- 
cessor. —  State  v.  Nobles,  109  Wis.  202. 

Treasurer  of  District  Board  Held  Removable  at 
Pleasure  of  Board.  —  Holbrook  v.  School  Trus- 
tees, 22  111.  539;  Com.  v.  Sulzner,  198  Pa.  St. 
502. 

Official  Action  of  Board  Held  Necessary  to  Va- 
cate Office  of  Treasurer.  —  State  v.  School  Dist. 
49,  22  Neb.  48. 

Compensation  of  Treasurer.  —  Lovingston  v. 
Board  of  Trustees,  99  111.  564. 

1.  Lovingston  v.  Board  of  Trustees,  99  111. 
564;  School  Dist.  No.  2  v.  Tebbetts,  67  Me.  239. 

Mandamus  to  Compel  Deposit  in  Certain  Bank. 
—  Board  of  Education  v.  Runnels,  57  Mich.  46. 

2.  Bond  Required  of  Treasurer.  —  Bartlett  v. 
Board  of  Education,  59  111.  364;  Independent 
School  Dist.  v.  Hubbard,  110  Iowa  58;  Carpen- 
ter v.  Titus,  33  Kan.  7  ;  Horneman  v.  Harlan, 
47  Kan.  413;  State  v.  Teal,  72  Minn.  37.  See 
State  v.  Matheny,  7  Kan.  327. 

3.  Liability  on  Bond.  —  School  Trustees  v. 
Stokes,  3  111.  App.  267;  Independent  School 
District  v.  McDonald,  39  Iowa  564  ;  Lindsey  v. 
Marshall,  12  Smed.  &  M.  (Miss.)  587. 

Sureties  on  Bond  Given  on  First  Term  Not  Liable 
on  Failure  of  Treasurer  to  Give  Bond  on  Second 
Election. —  Riddel  v.  School  Dist.  No.  72,  15 
Kan.  168. 

Liability  for  Misapplication  or  Misappropriation 
of  Fund.— School  Trustees  v.  Smith,  88  111.  181. 

And  it  has  been  held  that  a  treasurer  who  is 
also  a  school  director  and  voted  in  favor  of  a 
misapplication  cannot  shield  himself  from  lia- 
bility under  the  warrant  of  the  board  of  direct- 
ors.   Dickinson  Tp.  v.  Linn,  36  Pa.  St.  431. 

The  mere  fact  that  there  was  money  in  the 
hands  of  the  treasurer  at  one  time  will  not  be 
sufficient  to  sustain  an  action  against  him,  in 
default  of  some  proof  of  delinquency  on  his 
part.  School  Dist.  No.  2  v.  Tebbetts,  67  Me. 
239. 

Liability  for  Receipt  of  Unauthorized  Medium  of 
Payment.  —  Lovingston  v.  Board  of  Trustees,  99 
111.  564. 

In  Jones  v.  Wright,  34  Mich.  371,  it  was  held 
that  if  a  treasurer  chooses  to  receive  anything 
in  payment  the  law  has  not  authorized  him  to 
receive,  he  must  make  good  the  amount  and 
mandamus  will  lie  to  compel  him  to  do  so. 

Failure  to  Pay  Over  Money  to  Successor.  — 
Hiatt  v.  State,  1  10  Ind.  472  ;  Snyder  v.  Board  of 
Education,  16  Kan.  542.  See  also  States.  May, 
22  Ark.  44s ;  Humiston  v.  School  Trustees,  7 
111.  App.  122. 
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And  it  has  even  been  held,  in  an  action  by  the 
incoming  treasurer,  on  his  predecessor's  bond, 
that  the  former  cannot  be  compelled  to  receive 
notes  taken  upon  an  unauthorized  loan  of  school 
funds,  although  the  loan  was  made  at  the  di- 
rection of  the  school  trustees.  Hiatt  v.  State, 
110  Ind.  472. 

On  the  other  hand,  it  has  been  held  that 
where  a  treasurer  received  coupons  from  a 
county  collector  instead  of  money,  with  the  con- 
sent of  the  directors,  and  transferred  the  cou- 
pons to  his  successor  in  office,  the  directors  will 
be  estopped  by  their  acts  in  an  action  on  his 
bond  from  preferring  any  claim  against  the 
treasurer  for  any  loss  sustained  by  the  transac- 
tion. Humiston  v.  School  Trustees,  7  111.  App. 
122. 

Liability  for  Loss  Sustained  by  Releasing  Mort- 
gage Without  Proper  Order.  —  Board  of  Trustees 
v.  Misenheimer,  78  111.  22.  See  Humiston  v. 
School  Trustees,  7  111.  App.  122. 

Liability  for  Paying  Out  Funds  Without  Order. 
—  Snyder  v.  Board  of  Education,  16  Kan.  542; 
School  Dist.  No.  4  v.  Baier,  98  Wis.  22. 

Unauthorized  Payment  of  Judgment  Out  of  Funds 
Applicable  to  Other  Specific  Purposes.  —  School 
Dist.  No.  31  v.  Roach,  43  Minn.  495. 

Liability  for  Interest  Received  by  Treasurer  on 
Funds  in  His  Hands.  —  Hadley  v.  State,  66  Ind. 
271. 

Failure  to  Present  Claim  Against  Decedent's 
Estate  Without  Order.  - —  McHaney  v.  School 
Trustees,  68  111.  140. 

Liability  for  Loss  of  School  Funds.  —  See  gen- 
erally on  this  question  the  title  Public  Offi- 
cers, vol.  23,  p.  374.  And  see  School  Dist.  v. 
Carson,  10  Kan.  238. 

Conclusiveness  of  Treasurer's  Books  and  Final 
Report  Against  Treasurer.  —  Longan  v.  Taylor, 
31  111.  App.  263,  affirmed  130  111.  412.  But  see 
Saville  v.  School  Dist.  No.  27,  22  Kan.  529. 

But  it  has  been  held  that  if  the  funds  in  the 
treasurer's  hands  were  properly  administered 
and  reached  their  proper  destination,  as  evi- 
denced in  the  settlement  between  him  and  the 
school  board,  he  is  entitled  to  credit  for  the 
amounts  legally  paid  out  by  him,  although  his 
books  may-  be  irregular  in  their  arrangements. 
Parish  School  Board  v.  Packwood,  42  La.  Ann. 
468. 

Inadmissibility  of  Private  Accounts  in  Treas- 
urer's Favor  in  Absence  of  Proof  of  Loss  or  Destruc- 
tion of  Official  Record  Required  by  Statute.  — 

Hinton  v.  School  Dist.,  12  Kan.  573. 

4.  See  the  title  Warrants.  And  see  the 
titles  Mandamus,  vol.  19,  p.  798;  Municipal 
Securities,  vol.  21,  p.  13. 
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knowledge  of  many,  methodically  digested  and  arranged,  so  as  to  be  attainable 
by  one."  1 

SCIENTER.  —  See  the  titles  ANIMALS,  vol.  2,  p.  341  ;  COUNTERFEITING, 
vol.  7,  p.  890;  Fraud  and  Deceit,  vol.  14,  p.  12;  and  see  the  title  Indict- 
ments, Informations,  and  Complaints,  10  Encyc.  of  Pl.  and  Pr.  491. 

SCI.  FA.  (See  also  the  titles  Abbreviations,  vol.  1,  p.  97;  Scire  Facias, 
post.)  —  "Sci.  fa."  is  an  abbreviation  of  "scire  facias."  8 

SCILICET.  —  See  the  title  Scilicet  OR  Videlicet,  19  Encyc.  of  Pl. 

AND  PR.  251. 

SCINTILLA  JURIS.  —  See  the  title  Uses  (Statute  of). 

SCINTILLA  OF  EVIDENCE.  (See  also  the  title  DIRECTING  VERDICT, 
6  Encyc.  of  Pl.  and  Pr.  675.) —  See  note  3. 

SCIRE  FACIAS.  —  See  the  title  Scire  Facias,  19  Encyc.  of  Pl.  and 
Pr.  258. 

SCOLD.  —  See  the  title  Nuisances,  vol.  21,  p.  702,  and  see  Common,  vol. 
6,  p.  235. 

SCOPE.  —  See  note  4. 


1.  Art  and  Science.  (See  also  Art,  vol.  2, 
P-  943-)  —  Vredenburg  v.  Behan,  33  La.  Ann. 
637.  See  also  Jackson  v.  Waldron,  13  Wend. 
(N.  Y.)  205.  In  the  first  case  it  was  held  that 
a  rifle  club  was  not  properly  incorporated  under 
an  act  authorizing  the  creation  of  corporations 
tor  "  literary,  scientific,  and  charitable  pur- 
poses." 

General  Laws. — "  The  very  notion  of  science 
springs  from  the  recognition  of  the  existence 
of  general  truths  and  laws,  to  which  the  rela- 
tions of  things  to  and  their  operation  upon 
each  other  conform.  These  laws  or  truths, 
ascertained  by  the  investigations  of  men  de- 
voted to  particular  departments  of  inquiry,  con- 
stitute science."  Clark  v.  Baird,  9  N.  Y.  194, 
quoted  in  Harris  v.  Panama  R.  Co.,  3  Bosw. 
(N.  Y.)  7. 

An  Expert  has  been  defined  as  one  possessed 
of  science  and  skill.  Upon  the  meaning  of  the 
word  science  in  this  connection  the  court 
said:  "It  evidently  will  not  do  to  omit  the 
recognition  and  requirement  of  the  only  other 
branch  of  the  definition,  science,  which  must 
certainly,  for  this  purpose,  require  a  definition 
not  limited  to  the  precise  terms  of  its  deriva- 
tion, '  knowledge,'  in  a  general  sense  (for  that 
would  be  to  exclude,  immediately,  the  function 
of  the  expert,  which  is  to  express  an  opinion, 
not  positive  knowledge)  ;  but  the  term  must  be 
considered  as  implying  and  requiring,  in  the 
language  of  Doe,  J.,  in  Jones  v.  Tucker,  41 
N.  H.  547,  before  cited,  '  special  and  peculiar 
knowledge.'  "    Dole  v.  Johnson,  50  N.  H.  454. 

Exemption  from  Taxation.  (See  also  the  title 
Exemptions  (from  Taxation),  vol.  12,  p.  266.) 
—  A  statute  exempted  from  taxation  property 
the  income  of  which  should  be  appropriated  to 
the.  promotion  of  science.  It  was  held  that 
science  was  not  confined  to  pure  or  specula- 
tive science,  or  science  generally,  but  in- 
cluded various  branches  of  science ;  and, 
therefore,  that  property  applied  substantially 
for  the  promotion  of  mechanical  or  engineer- 
ing science  was  exempt.  Inland  Revenue 
Com'rs  v.  Forrest,  15  App.  Cas.  334,  affirming 
20  Q.  B.  D.  621. 

Scientific  Institution.  —  See  the  title  Ex- 
emptions (from  Taxation),  vol.  12,  p.  332, 
and  see  New  England  Theosophical  Corp.  v. 
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Board  of  Assessors,  172  Mass.  63,  wherein  it 
was  held  that  a  corporation  whose  paramount 
object  was  the  dissemination  of  theosophical 
ideas  and  procuring  converts  thereto,  was  not 
a  scientific  institution. 

Scientific  Instruments,  Etc. —  A  revenue  act 
permitted  the  free  importation  of  "  philosoph- 
ical and  scientific  apparatus,  utensils,  instru- 
ments, and  preparations."  It  was  held  that 
under  this  statute  instruments  especially  de- 
signed and  adapted  for  use  in  surgery  and 
such  as  are  ordinarily  used  by  surgeons  in  the 
practice  of  their  profession  were  scientific 
instruments.  U.  S.  v.  Massachusetts  General 
Hospital,  (C.  C.  A.)  100  Fed.  Rep.  932,  af- 
firming 95  Fed.  Rep.  973. 

In  U.  S.  v.  Presbyterian  Hospital,  (C.  C.  A.) 
71  Fed.  Rep.  867,  it  was  said  that  the  term 
"  scientific  instruments  "  "  is  a  very  vague  one, 
and  there  is  nothing  in  the  context  or  in  the 
previous  legislation  of  Congress  which  assists 
in  ascertaining  its  precise  significance." 

As  to  whether  the  term  scientific  in  this 
connection  is  broader  than  "  philosophical," 
see  U.  S.  v.  Massachusetts  General  Hospital, 
(C.  C.  A.)  100  Fed.  Rep.  937  ;  U.  S.  v.  Presby- 
terian Hospital,  (C.  C.  A.)  71  Fed.  Rep.  866. 

Scientific  Works.  —  See  the  title  Document- 
ary Evidence,  vol.  9,  p.  877 ;  Expert  and 
Opinion  Evidence,  vol.  12,  p.  414. 

2.  Abbreviation  of  Scire  Facias.  —  See  Lloyd 
v.  State,  Minor  (Ala.)  34;  Hill  v.  Neal,  52 
Ga.  92. 

3.  Scintilla  of  Evidence.  —  In  Offutt  v.  World's 
Columbian  Exposition,  175  111.  476,  it  was 
said:  "'A  mere  scintilla  of  evidence.'  if  it 
means  anything,  means  the  least  particle  of 
evidence  —  evidence  which,  without  further 
evidence,  is  a  mere  trifle  ;  and  as  the  law  does 
not  regard  trifles,  we  see  no  reason  why,  on 
such  a  motion,  the  court  may  not  adjudge  such 
evidence  insufficient  in  law,  and  direct  a  ver- 
dict as  in  cases  where  there  is  no  evidence." 

4.  Scope  of  His  Authority,  Duty,  Etc.  (See  also 
the  titles  Agency,  vol.  1,  p.  930;  Master  and 
Servant,  vol.  20,  p.  3.)  —  In  an  action  against 
the  supervisor  of  a  road  district  for  trespass, 
the  trial  court  instructed  for  the  defendant 
that  if  the  jurors  believed  from  the  evidence 
that  the  defendant  was  acting  within  the  scope 
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SCOT  AND  LOT.  —  In  English  law  scot  and  lot  were  certain  duties  which 
must  have  been  paid  by  those  who  claimed  to  exercise  the  elective  franchise 
within  certain  cities  and  boroughs,  before  they  were  entitled  to  vote.1 

SCOUT.  —  A  scout  is  a  person  who,  in  time  of  war,  is  sent  out  to  gain 
information  and  bring  in  tidings  of  the  movements  and  condition  of  the  enemy.3 

SCRAMBLING  POSSESSION.  —  See  the  title  FORCIBLE  Entry  and 
Detainer,  vol.  13,  p.  750. 

SCRAPE.  —  See  note  3. 

SCRAP  IRON.  —  See  IRON,  vol.  17,  p.  481. 

SCRAP  STEEL.  —  See  note  4. 

SCRAP  TOBACCO.  —  See  note  5. 

SCRAWL.    (See  also  the  title  SEALS, post.)  —  "Scrawl"  is  a  word  some- 
times used  for  "  scroll." 
SCREEN.  —  See  note  6. 
SCREENED  COAL.  —  See  note  7. 

SCREEN  LAWS. — See  the  title  INTOXICATING  LIQUORS,  vol.  1 7,  pp.  2 1 3,  38 1 . 

SCRIP.  (See  generally  the  title  STOCK  AND  STOCKHOLDERS.)  —  Scrip 
is  a  certificate  or  schedule ;  evidence  of  the  right  to  obtain  shares  in  a  public 
company ;  sometimes  called  scrip  certificate,  to  distinguish  it  from  the  real 
title  to  shares.8 


of  his  duty  as  supervisor  in  committing  the  act 
of  alleged  trespass  for  which  he  was  sued,  they 
were  bound  to  find  a  verdict  in  his  favor. 
The  appellate  court,  per  McAllister,  J.,  said : 
"  This  instruction  was  wrong,  and  calculated 
to  mislead  the  jury.  The  ordinary  import  of 
the  word  scope,  as  here  used,  is  design  ;  aim, 
or  purpose ;  intention.  The  question  was  not 
whether  he  acted  with  the  aim,  purpose,  or  in- 
tention of  performing  his  duty,  but  whether  he 
had  such  legal  authority  as  would  justify  him 
in  tearing  away  plaintiff's  fences  and  exposing 
his  crops  to  invasion  by  cattle."  Linblom  v. 
Ramsey,  75  111.  251. 

It  is  submitted  that  although  scope  has  the 
meaning  ascribed  to  it  by  the  court,  yet  the 
word,  as  used  in  the  connection  referred  to, 
ordinarily  means  "  extent,"  "  limits,"  etc. 

An  instruction  to  the  jury  asserted  that  if 
the  wrongful  act  of  the  agent  was  done  in  the 
prosecution  or  interest  of  the  business  of  the 
principal,  the  principal  could  not  be  held  liable 
for  such  wrongful  act.  In  holding  this  charge 
to  be  erroneous  the  court  said :  "  We  are  of 
opinion  the  terms  are  not  the  equivalent  of 
each  other.  Scope,  as  here  used,  signifies  the 
'  extent,'  '  sweep  '  of  his  authority,  and  is  not 
limited  to  acts  done  in  the  'interest  of'  or 
'  prosecution  of  the  business  of  the  employer.' 
The  words  '  interest  of  '  or  '  prosecution  of  the 
business  of  '  naturally  would  impress  the  aver- 
age juror  with  the  idea  that  if  the  act  was  not 
done  with  the  purpose  or  intent  to  promote  the 
interest  of,  or  in  furtherance  of  the  business 
of,  the  employer,  the  employer  could  not  be 
held  liable.  Certainly  such  a  rule  would  re- 
strict the  liability  of  the  employer  within  too 
narrow  a  compass."  Southern  R.  Co.  v.  Wild- 
man,  119  Ala.  571.  See  also  Fitzgerald  v. 
Fitzgerald,  etc.,  Constr.  Co.,  44  Neb.  46.3. 

As  to  whether  scope  includes  fraud,  see 
Reynolds  v.  Witte,  13  S.  Car.  5  ;  Whaley  v. 
Duncan,  47  S.  Car.  139. 

1.  Scot  and  Lot. —  Holthouse  L.  Diet.,  quoted 
in  McCafferty  v.  Guyer,  59  Pa.  St.  11 6,  per 
Agnew,  J.,  dissenting. 
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2.  Scout.  —  Vaughn  v.  State,  3  Coldw. 
(Tenn.)  106. 

3.  Scrape. —  In  Lewis  v.  McNatt,  65  N.  Car. 
65,  it  was  said:  "Crude  turpentine  which  has 
formed  on  the  body  of  the  tree,  and  is  usually 
known  as  scrape,  is  personal  property,  and 
belongs  to  the  person  who  has  lawfully  pro- 
duced it  by  cultivation.  State  v.  Moore,  1 1 
Ired.  L.  (33  N.  Car.)  70.  It  is  an  annual 
product  of  labor  and  industry,  and,  although  it 
adheres  to  the  body  of  the  tree,  it  is  not  a 
part  of  the  realty.  The  turpentine  crop  may 
be  properly  classed  with  fructus  industriales, 
for  it  is  not  the  spontaneous  product  of  the 
trees,  but  requires  annual  labor  and  cultiva- 
tion. Upon  a  similar  principle,  hops  which 
spring  from  old  roots  have  long  been  regarded 
as  emblements." 

In  Colcord  v.  Carr,  77  Ga.  105,  it  was  held 
that  an  executory  license  to  cut  trees  after  the 
scrape  had  been  taken  off  was  modified  by 
notice  not  to  cut  until  the  stuff  had  been  re- 
moved. The  court  said  :  "  Whoever  can  com- 
prehend the  distinction  between  scrape  and 
'  stuff '  can  understand  that  a  license  to  cut 
trees  after  the  scrape  has  been  taken  off  is 
not  the  same  thing  as  a  license  to  cut  after  the 
'  stuff  '  has  been  removed." 

4.  Scrap  Steel  —  Revenue  Laws.  —  See  U.  S. 
v.  Milne,  117  Fed.  Rep.  352,  and  see  generally 
the  title  Revenue  Laws,  vol.  24,  p.  883. 

5.  Scrap  Tobacco  —  Revenue  Laws.  —  See  Shel- 
don v.  U.  S.,  9  U.  S.  App.  459  ;  U.  S.  v. 
Schroeder,  (C.  C.  A.)  93  Fed.  Rep.  449,  and 
see  generally  the  title  Revenue  Laws,  vol.  24, 
p.  883. 

6.  Screen. —  See  Com.  v.  Auberton,  133  Mass. 
404. 

7.  Screened  Coal. —  See  Dunham  v.  Haggerty, 
no  Pa.  St.  560;  Mercer  Min.,  etc.,  Co.  v. 
McKee,  77  Pa.  St.  170. 

8.  Scrip.  —  Bouv.  L.  Diet. 

Negotiability.  —  See  Goodwin  v.  Robarts,  1 
App.  Cas.  476;  Rumball  v.  Metropolitan  Bank, 
2  Q.  B.  D.  194. 

Swamp  Lands.  —  See  Wait  v.  State  Land- 
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SCRIP  LAW.  —  See  the  title  Store-order  Acts. 

SCRIPT.  —  In  general,  a  script  is  a  writing.  Where  instruments  are  drawn 
in  part  and  counterpart,  the  original  or  principal  paper  is  called  the  script. 
In  the  probate  practice  of  England  and  in  some  of  the  United  States,  a  script 
is  a  will,  codicil,  draft  of  a  will,  or  testamentary  document  of  any  kind, 
including  even  written  instructions  for  drafting  a  will,  etc. 

SCRIVENER.  —  Formerly  a  scrivener  was  a  person  to  whom  money  or 
property  was  intrusted  for  the  purpose  of  lending  it  out  to  others,  at  a  profit 
payable  to  his  principal,  but  also  at  a  commission  or  bonus  for  himself.1  But 
the  word  is  now  more  frequently  used  as  an  equivalent  of  conveyancer, 
draftsman,  scribe,  writer,  etc. 

SCROLL.    (See  also  the  title  Seals,  post.)  —  See  note  2. 

SCRUB.  —  See  note  3. 

SCRUTINY.  —  See  Careful,  vol.  5,  p.  148. 

SCULPTOR.  —  A  sculptor  is  one  whose  occupation  is  to  carve  wood,  stone, 

or  other  material  into  images  or  statues.4 
S.  E.  —  See  note  5. 
SE.  —  See  note  6. 

SEA.  (See  also  the  titles  Admiralty  Jurisdiction,  vol.  1,  p.  645 ;  Navi- 
gable Waters,  vol.  21,  p.  424;  Seamen, /w//  Ships  and  Shipping, /w// 
and  see  At  Sea,  vol.  3,  p.  177;  High  Seas,  vol.  15,  p.  341 ;  Main,  vol.  19, 
p.  609.)  —  I.  In  the  construction  of  the  admiralty  courts  "sea"  means  not 
only  the  high  seas,  but  includes  arms  of  the  sea,  waters  flowing  from  it  into  ports 
and  havens,  and  as  high  upon  rivers  as  the  tide  ebbs  and  flows ; 7  that  is  to  say, 


Office,  87  Mich.  353.  See  also  the  title  State 
and  Public  Lands. 

1.  Scrivener.  —  Lott  v.  Melville,  3  M.  &  G.  52, 
42  E.  C.  L.  37;  Hamson  v.  Harrison,  2  Esp. 
555 ;  Ex  p.  Gem,  5  Jur.  683,  2  Mont.  D.  & 
De  G.  99 ;  Ex  p.  Dufaur,  2  De  G.  M.  &  G.  246  ; 
Central  Trust  Co.  v.  Folsom,  26  N.  Y.  App. 
Div.  42. 

English  Bankruptcy  Laws.  —  A  scrivener, 
within  the  English  bankruptcy  laws,  is  one 
who,  with  an  intention  of  thereby  getting  a  liv- 
ing, receives  into  his  custody  other  men's 
money  to  be  laid  out  on  their  account  according 
to  the  purpose  for  which  it  is  deposited.  The 
mode  of  his  remuneration,  whether  by  procura- 
tion fees,  by  a  charge  for  commission,  or  other- 
wise, is  an  immaterial  circumstance,  the  actual 
deposit  of  the  money  of  others  and  complete 
control  over  it  until  invested,  with  the  inten- 
tion thereby  to  get  a  living,  being  the  essence 
of  this  species  of  trading.  Ex  p.  Malkin,  2 
Ves.  &  B.  31,  2  Rose  27. 

A  scrivener  has  been  held  to  be  a  person 
intrusted  with  the  money  of  his  employer  and 
who  for  commission  finds  a  borrower.  Ex  p. 
Bath,  1  Montagu  82 ;  Yeo  v.  Allen,  3  Dougl. 
214,  26  E.  C.  L.  82. 

In  Hamson  v.  Harrison,  2  Esp.  555,  it  was 
held  that  a  clerk  in  a  custom  house  who  re- 
ceived debentures  or  securities  for  merchants, 
for  which  he  received  the  money  and  had  a 
commission  on  such  receipts,  and  employed  the 
money  so  received  in  discounting  bills  and 
notes  for  his  own  benefit,  was  not  a  scrivener. 

2.  Scroll  Equivalent  to  Seal.  —  See  Holbrook  v. 
Nichol,  36  111.  164;  Perrine  v.  Cheeseman,  11 
N.  J.  L.  174;  Corlies  v.  Vannote,  16  N.  J.  L. 
328 ;  Jones  v.  Logwood,  1  Wash.  (Va.)  43. 

3.  Scrub.  —  In  O'Hanlon  v.  Denver,  81  Cal. 
62,  it  was  said :  "  Scrub  oaks  can  hardly  be 
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said  to  be  the  timber  which  the  government 
forbids  any  one  to  cut  and  sell  from  its  lands. 
Some  of  the  meanings  of  the  word  scrub,  as 
defined  by  Webster,  are :  '  Something  small  and 
mean ;  '  '  close,  low  growth  of  bushes ;  low 
underwood  ;  '  '  mean  ;  dirty  ;  contemptible  ; 
scrubby.'  " 

4.  Sculptor. —  Viti  v.  Tutton,  14  Fed.  Rep.  246. 
This  case  arose  upon  the  construction  of  a 
revenue  act.  See  generally  the  title  Revenue 
Laws,  vol.  24,  p.  883. 

5.  S.  E.  —  See  Jordan  Ditching,  etc..  Assoc. 
v.  Wagoner,  33  Ind.  50,  stated  under  the  title 
Abbreviations,  vol.  1,  p.  101. 

6.  Se.  —  See  Chambers  v.  Watson,  60  Iowa 
342,  46  Am.  Rep.  70,  stated  under  the  title 
Abbreviations,  vol.  1,  p.  ioo. 

7.  Sea.  —  Waring  v.  Clarke.  5  How.  (U.  S.) 
462.  See  also  Keyser  v.  Coe,  9  Blatchf.  (U. 
S.)  39- 

Main  Sea.  —  See  Main,  vol.  19,  p.  609,  and 
see  The  Schooner  Harriet,  1  Story  (U.  S.)  260. 

Seas,  High  Seas,  and  Ocean  Synonymous.  —  See 
High  Seas,  vol.  15,  p.  341. 

Perils  or  Dangers  of  the  Sea.  —  See  the  titles 
Contracts  of  Affreightment  and  Charter- 
parties,  vol.  7,  p.  221  ;  Marine  Insurance,  vol. 
19,  p.  1022. 

Same  —  Lakes  and  Pavers.  —  A  declaration 
stated  the  exception  of  a  bill  of  lading  to  be 
"  the  dangers  of  the  seas  only  excepted."  The 
proof  showed  that  the  exception  was  "  the  dan- 
gers of  the  lakes  and  rivers  excepted."  It  was 
held  that  the  variance  was  immaterial.  Harri- 
son v.  Hixson,  4  Blackf.  (Ind.)  226. 

Proceeding  to  Sea  —  Pilots.  (See  also  the 
title  Pilots,  vol.  22,  p.  813.)  — In  The  City  of 
Cambridge,  L.  R.  4  A.  &  E.  169,  Sir  Robert 
Phillimore  said :  "  It  appears  to  me  that  the 
real  point  to  which  the  court's  mind  must  be 
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all  waters  within  the  ebb  and  flow  of  the  tide  arc  to  be  considered  the  "  sea."  1 
II.  A  "sea"  may  mean  a  general  disturbance  of  the  surface  of  the  water 
occasioned  by  a  storm,  and  breaking  it  up  into  the  roll  and  lift  of  waves 
following  or  menacing  each  other ;  or  it  may  refer  to  some  particular  wave  or 
surge,  separate  from  its  fellows.2 

SEABEACH.  —  See  note  3. 

SEABOARD.  —  See  note  4. 

SEAGOING  SHIP.  —  See  note  5. 

SEALED.  —  See  note  6. 

SEA  LETTER.  (See  also  PASSPORT,  vol.  22,  p.  258.)  —  A  sea  letter  or  sea 
brief  is  one  of  the  documents  which  a  neutral  merchant  vessel  must  carry  in 
time  of  war  as  evidence  of  her  nationality.    Various  descriptions  of  this  docu- 


directed  is,  what  did  the  legislature  mean  by 
the  words  '  shall  proceed  to  sea  '  ?  It  could 
not  be  intended  that  the  offense  of  refusing  to 
take  on  board  a  pilot  should  not  be  completed 
until  the  vessel  was  actually  at  sea,  because 
the  section  provides  that  the  master  must  take 
the  pilot,  the  first  who  shall  offer  himself, 
for  the  purpose  of  taking  him  to  sea." 

Beyond  the  Seas.  —  See  Beyond  the  Seas, 
vol.  4,  p.  12,  and  the  title  Limitation  of  Ac- 
tions, vol.  19,  p.  136. 

Boundary.  —  See  Snow  v.  Mt.  Desert  Island 
Real  Estate  Co.,  84  Me.  14;  Doane  v.  Willcutt, 
5  Gray  (Mass.)  336;  Niles  v.  Patch,  13  Gray 
(Mass.)  257.  And  see  the  title  Boundaries, 
vol.  4,  p.  818. 

Sea  or  Flats.  —  In  Saltonstall  v.  Long  Wharf, 
7  Cush.  (Mass.)  195,  it  was  held  that  a  grant 
of  land  bounded  on  the  sea  or  flats  passed  the 
flats  appurtenant  to  the  land  granted. 

1.  Arm  of  the  Sea.  —  Anonymous,  Hempst. 
(U.  S.)  413,  note,  1  Fed.  Cas.  No.  447;  The 
Steamboat  Thomas  Jefferson,  10  Wheat.  (U. 
S.)  428;  Hubbard  v.  Hubbard,  8  N.  Y.  199; 
Baker  v.  Hoag,  3  Barb.  (N.  Y.)  203,  7  N.  Y. 
561.  See,  however,  Woolwich  v.  Robertson,  6 
Q.  B.  D.  654,  29  Moak  752,  where  it  was  held 
that  a  tidal  river  was  not  within  the  meaning 
of  the  word  sea  as  used  in  a  statute. 

Nuncupative  Wills.  —  See  At  Sea,  vol.  3, 
p.  177. 

Sea  Service.  (See  also  At  Sea,  vol.  3,  p.  177.) 
— ■  In  Aulick  v.  U.  S.,  27  Ct.  CI.  109,  it  was  held 
that  there  was  a  distinction  between  rendering 
service  and  being  in  service,  and  that  an  officer 
might  be  in  sea  service  without  rendering 
service  at  sea. 

2.  Disturbance  of  Water.  —  Snowden  v.  Guion, 
101  N.  Y.  463. 

3.  Seabeach.  (See  also  Beach,  vol.  3,  p.  901.) 
— "  All  that  place  is  called  seabeach  which 
is  covered  by  the  waters  of  the  sea  when  at  its 
highest  point  during  all  the  year."  United 
Land  Assoc.  v.  Knight,  85  Cal.  482,  quoting 
Hall's  Mex.  Law,  448. 

4.  Atlantic  Seaboard.  —  The  vendors  of  prop- 
erty agreed  that  in  consideration  of  the  sale 
they  would  not  engage  in  catching  or  manufac- 
turing products  of  a  certain  kind  of  fish  along  the 
Atlantic  seaboard.  In  construing  this  agree- 
ment in  Fisheries  Co.  v.  Lennen,  116  Fed.  Rep. 
219,  the  court  said  :  "  '  Atlantic  seaboard  ' 
must  refer  to  all  the  waters  adjacent  to  the 
eastern  coast  of  the  United  States.  Any  nar- 
rower construction  than  that  would  leave  the 
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defendants  at  liberty  to  enter  into  a  like  busi- 
ness under  such  conditions  as  would  neces- 
sarily bring  about  direct  and  immediate  compe- 
tition with  that  of  the  vendee." 

5.  Seagoing  Ship.  —  In  Salt  Union  v.  Wood, 
(1893)  1  Q.  B.  374,  it  was  said:  "It  is  a 
simple  proposition  to  hold  that  a  seagoing 
ship  means  a  ship  which  does  go  to  sea.  It 
is  not  disputed  that  this  ship  does  not  go  to 
sea.  She  is  one  of  a  line  of  ships  which  con- 
duct traffic  along  a  river  to  a  point  in  the 
Mersey  where  they  are  met  by,  and  transfer 
their  cargo  to,  ocean-going  ships.  She  cannot, 
to  my  mind,  be  said  to  be  a  seagoing  ship." 

6.  Sealed.  —  In  Com.  v.  Lockhardt,  144  Mass. 
132,  it  was  held  that  placing  wax  on  the  top 
of  the  cork  of  a  bottle  containing  milk,  but  not 
extending  the  wax  over  the  mouth  of  the  bottle 
so  as  to  render  it  air-tight,  was  not  a  sufficient 
compliance  with  the  statute  requiring  that  the 
bottle  should  be  sealed. 

Sealed  Instrument.  —  In  Taylor  v.  Glaser,  2 
S.  &  R.  (Pa.)  504,  it  was  said  that  to  constitute 
a  sealed  instrument  there  must  be  a  seal  or 
scroll  affixed,  and  some  recognition  of  it  in  the 
instrument,  or  some  evidence  of  it  aliunde; 
but  that  it  can  never  be  maintained  that  such 
evidence,  whether  by  the  proof  of  witnesses  or 
by  acknowledgment  of  the  party,  will  not  supply 
the  place  of  such  recognition.  See  also  Smith 
v.  Ellington,  14  Ga.  383;  Smith  v.  Henning,  10 
W.  Va.  631. 

In  Brown  v.  Lockhnrt,  1  Mo.  409,  it  was  said  : 
"  A  scaled  instrument  is  not  a  note,  but  is  a 
deed,  a  bond,  a  covenant,  a  seal,  etc. ;  but  a 
sealed  instrument  is  never  a  note."  See  also 
Benoist  v.  Carondelet,  8  Mo.  250,  and  see  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  123. 

A  statute  required  the  seal  of  the  county  to 
be  attached  to  every  county  warrant.  It  was 
held  that  this  made  such  a  warrant  a  settled 
instrument  within  another  statute  providing 
that  actions  on  sealed  instruments  should  be 
brought  within  twenty  years.  Heffleman  7'. 
Pennington  County,  3  S.  Dak.  162. 

Sealed  with  Our  Seals.  —  In  Pequawkett  Bridge 
v.  Mathes,  7  N.  H.  231,  it  was  held,  where  an 
instrument  containing  the  usual  allegation 
"  sealed  with  our  seals  "  had  been  signed  and 
sealed  by  one  or  more  obligors,  and  an  ad- 
ditional obligor  had  subsequently  signed  and 
delivered  it  as  his  deed  without  affixing  a  new 
seal,  that  it  was  evident  that  such  obligor 
adopted  the  seal  already  affixed. 
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ment  have  been  given  by  different  authorities.  By  one  it  is  described  as  being 
synonymous  with  passport ; 1  but  by  others  it  is  said  to  be  a  distinct  paper 
relating  more  particularly  to  the  cargo,  as  a  passport  does  to  the  vessel.2 

SEAL  FISHERIES.  —  See  the  titles  FlSH  AND  FISHERIES,  vol.  13,  p.  554; 
International  Law,  vol.  16,  p.  1 121 ;  Treaties. 


1.  Sea  Letter. —  1  Marshall  on  Insurance  (3d 
ed.)  410. 

In  Sleght  v.  Rhinelander,  i  Johns.  (N.  Y.) 
203,  it  was  said  :  "  It  appears  to  be  well  ascer- 
tained that  a  sea  letter  is,  in  truth,  a  docu- 
ment furnished  by  the  custom  house,  under  the 
signature  of  the  President  of  the  United  States 
and  the  secretary  of  state  ;  and  that  the  paper 
which  the  plaintiffs  had  on  board  when  the 
vessel  sailed  was  a  certificate  of  American 
ownership,  under  the  signature  of  the  collector 
of  the  customs.  It  is  not  denied  that  this  nota 
bene  was  a  warranty,  and  that  if  the  vessel  had 


not  what  in  judgment  of  law  is  a  sea  letter, 
then,  the  warranty  being  broken,  the  policy  is 
rendered  void." 

Parol  Evidence.  —  In  Sleght  v.  Rhinelander, 
2  Johns.  (N.  Y.)  531,  it  was  held  that  parol 
evidence  was  admissible  to  explain  what  docu- 
ment was  meant  by  sea  letter. 

2.  2  Arnould  on  Marine  Insurance  (6th  ed.), 
627;  Sleght  v.  Rhinelander,  2  Johns.  (N.  Y.) 
548.    And  see  Passport,  vol.  22,  p.  258. 

By  Rev.  Stat.  U.  S.,  §  4191,  it  is  declared  a 
penal  offense  to  make  or  use  any  false  sea 
letter. 
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CROSS-REFERENCES. 

See  generally  the  titles  BONDS,  vol.  4,  p.  618;  CONSIDERATION,  vol.  6,  p.  667; 
CORPORATIONS  {PRIVATE),  vol.  7,  p.  620;  DEEDS,  vol.  9,  p.  87; 
NOTARY  PUBLIC,  vol.  21,  p.  552. 


I.  Definition.  — At  common  law, 
made  on  wax  or  some  other  adhesive 
instrument  of  writing,  makes  it  a  deed 

1.  3  Co.  Inst.  169,  cited  in  Lee  v.  Adkins, 
Minor  (Ala.)  187;  Pillow  v.  Roberts,  13  How. 
(U.  S.)  473.  The  definition  in  Coke  as  cited  in 
the  latter  case  is  :  "  Sigillum  est  ccra  impressa  ; 
quia  cera,  sine  impressione,  non  est  sigillum." 
But  the  court  remarked  that  this  was  because 
wax  was  the  most  convenient  and  only  material 
used  to  receive  and  retain  an  impression  and  did 
not  mean  that  an  impression  without  wax  was 
not  a  seal. 

Other  Meaning  —  Sealed  in  Envelope.  —  The 

statute  which  requires  the  findings  of  a  jury  to 
be  signed,  sealed,  and  deposited,  etc.,  means  that 
they  must  be  sealed  in  an  envelope,  that  is,  that 
the  enclosure  or  envelope  must  be  sealed.  Brad- 
ley  v.  Rogers,  33  Kan.  126.  See  also  as  to  trans- 
mitting depositions  "  sealed,"  Brown  v.  Ellis, 


a  seal  is  technically  an  impression 

substance,  which,  when  affixed  to  an 
1 


103  Fed.  Rep.  834;  State  v.  Levy,  3  Har.  &  M. 
(Md.)  S9i. 

Common  or  Corporate  Seal.  —  The  seal  of  a 
corporation  by  which  the  corporate  body  mani- 
fests its  acts  as  such.  1  Black.  Com.  475  ;  Mc- 
Carthy v.  Metropolitan  L.  Ins.  Co.,  162  Mass. 
254;  Dean  v.  American  Legion  of  Honor,  136 
Mass.  435;  Bates  v.  Boston,  etc.,  R.  Co.,  10 
Allen  (Mass.)  251;  Perry  v.  Price,  1  Mo.  645; 
Rochester  Bank  v.  Gray,  2  Hill  (N.  Y.)  227; 
Farmers',  etc.,  Bank  v.  Haight.  3  Hill  (N.  Y.) 
493.  And  see  the  title  Corporations  (Pri- 
vate), vol.  7,  p.  690. 

Public  Seal.  —  A  seal  of  the  government  or 
a  department  thereof,  authenticating  pub- 
lic and  official  acts  and  documents.  And.  L. 
Diet. 
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II.  Nature  and  Sufficiency — 1.  At  Common  Law.  —  According  to  the 
definition  hereinbefore  given,  at  common  law  a  seal  must  have  been 
impressed  upon  wax  or  some  other  adhesive  substance.1  Any  substance, 
however,  of  a  suitable  character  to  receive  an  impression,  with  an  impression 
bearing  the  character  of  a  seal  upon  it,  is  sufficient.2 

2.  Modern  Rule  —  a.  In  General.  — At  an  early  day  the  courts  fell  away 
from  the  strict  rule  of  the  common  law,  and  for  a  long  time  it  has  been  held 
that  where  an  instrument  purports  upon  its  face  to  be  under  seal,  and  it 
appears  to  be  the  intention  to  execute  a  deed,  neither  wax  nor  wafer  is 
necessary  to  make  it  so;  any  stamp,  impression,  or  mark  made  or  adopted 
by  the  signer  and  annexed  to  his  signature  as  and  for  his  seal  will  answer 
the  purpose  of  sealing,  as,  for  instance,3  a  written  or  ink  seal,4  the  charac- 
ters "  L.  S.,"  5  or  the  word  "  seal,"  6  a  scroll,7  a  scrawl  inclosing  the  word 


1.  Lightfoot  v.  Butler,  2  Leon.  21 ;  Fish  v. 
Brown,  17  Conn.  341  ;  Warren  v.  Lynch,  5 
Johns.  (N.  Y.)  239;  Rochester  Bank  v.  Gray,  2 
Hill  (N.  Y.)  227;  Coit  v.  Millikin,  1  Den.  (N. 

Y.)  376. 

A  Seal  by  Wafer  or  other  tenacious  substance 
upon  which  an  impression  is  or  may  be  made  is 
valid.    Tasker  v.  Bartlett,  5  Cush.  (Mass.)  359. 

The  Custom  in  Jamaica  of  Sealing  by  a  mark 
with  a  pen,  such  sealing  not  being  good  in  Eng- 
land, cannot  be  shown  in  evidence.  Adam  v. 
Kers,  1  B.  &  P.  360. 

2.  Corrigan  v.  Trenton  Delaware  Falls  Co.,  5 
N.  J.  Eq.  52. 

Mucilage.  —  An  impression  upon  mucilage  is 
sufficient.  Gillespie  v.  Brooks,  2  Redf.  (N.  Y.) 
349- 

3.  McKain  v.  Miller,  1  McMull.  L.  (S.  Car.) 
313;  Relph  v.  Gist,  4  McCord  L.  (S.  Car.)  267. 

A  Piece  of  Ribbon  attached  where  the  seal 
belongs,  in  connection  with  the  recital  in  the 
instrument  "  signed,  sealed,"  etc.,  is  sufficient. 
In  re  Sandilands,  L.  R.  6  C.  P.  411. 

But  in  Pennsylvania  it  was  held  in  an  early 
case  that  a  mere  ribbon,  without  wax,  wafer, 
scroll,  or  other  substance,  is  not  good,  though 
a  scroll  with  ink  is  good.  Duncan  v.  Duncan, 
1  Watts  (Pa.)  322. 

A  Revenue  Stamp  opposite  the  signature  may 
be  a  good  seal.  Van  Bokkelen  v.  Taylor,  62 
N.  Y.  105. 

And  a  Will  Written  upon  Stamped  Paper,  pur- 
porting to  devise  under  a  power  requiring  the 
testatrix  to  will  under  her  hand  and  seal, 
signed  by  the  testatrix,  is  signed  and  sealed. 
Sprange  v.  Barnard,  2  Bro.  C.  C.  585. 

An  Impression  upon  the  Paper  will  be  good. 
Pierce  v.  Indseth,  106  U.  S.  546:  Pillow  v. 
Roberts,  13  How.  (U.  S.)  472;  Follett  v.  Rose, 
3  McLean  (U.  S.)  332;  Connolly  v.  Goodwin, 
5  Cal.  220;  Hendee  v.  Pinkerton,  14  Allen 
(Mass.)  387;  Allen  v.  Sullivan  R.  Co.,  32  N.  H. 
446 ;  Carter  v.  Burley,  9  N.  H.  558 ;  Ross  v. 
Bedell,  5  Duer  (N.  Y.)  466  ;  Curtis  v.  Leavitt, 
17  Barb.  (N.  Y.)  318;  Richard  v.  Boiler,  6  Daly 
(N.  Y.)  460  (in  which  case  it  appears  that  the 
statute  made  such  sealing  good,  but  it  was  held 
that  a  notary's  seal  made  by  imprint  of  ink 
upon  the  surface  of  the  paper  was  not  such  an 
impression  as  was  allowed)  ;  Manchester  Bank 
v.  Slason,  13  Vt.  334. 

Corporate  Seal.  —  Reg.  v.  St.  Paul  Covent 
Garden,  7  Q.  B.  232,  S3  E.  C.  L.  232 ;  Follett  v. 
Rose,  3  McLean  (U.  S.)  332;  Pillow  v.  Rob- 
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erts,  13  How.  (U.  S.)  472;  Pierce  v.  Indseth, 
106  U.  S.  546;  Curtis  v.  Leavitt,  17  Barb. 
(N.  Y.)  309;  Jones  v.  Logwood,  1  Wash.  (Va.) 
42;  Beardsley  v.  Knight,  4  Vt.  471. 

An  Official  Seal  need  not  be  on  wax.  Orr  v. 
Lacy,  4  McLean  (U.  S.)  243  ;  Connolly  v.  Good- 
win, s  Cal.  220  ;  Meyers  v.  Russell,  52  Mo.  26 ; 
Carter  v.  Burley,  9  N.  H.  558;  Manchester 
Bank  V.  Slason,  13  Vt.  334;  Stooksberry  v. 
Swan,  (Tex.  Civ.  App.  1893)  21  S.  W.  Rep.  694. 

Law  of  State  Where  Instrument  Executed 
Controls. —  Meredith  v.  Hinsdale,  2  Cai.  (N.Y.) 
362. 

4.  Written  or  Ink  Seal. —  Hastings  v.  Vaughn, 

5  Cal.  315;  McDill  v.  McDill,  1  Dall.  (Pa.)  63; 
Reg.  v.  St.  Paul  Covent  Garden,  7  Q.  B.  232,  53 
E.  C.  L.  232,  as  to  impression  with  wooden 
blocks. 

Official  Seal.  —  The  Gallego,  30  Fed.  Rep. 
271.  Contra,  Richard  v.  Boiler,  6  Daly  (N.  Y.) 
460. 

6.  "  L.  S."  —  Burton  v.  Le  Roy,  5  Sawy. 
(U.  S.)  510;  U.  S.  v.  Coffin,  Bee  Adm.  140; 
Ankeny  v.  McMahon,  4  111.  12;  Barnard  v. 
Gantz,  140  N.  Y.  249;  Lorah  v.  Nissley,  156 
Pa.  St.  329;  Giles  v.  Mauldin,  7  Rich.  L.  (S. 
Car.)  11;  McKain  v.  Miller,  1  McMull.  L. 
(S.  Car.)  313  ;  Flemming  v.  Powell,  2  Tex.  225  ; 
Williams  v.  Starr,  5  Wis.  549. 

6.  The  Word  "  Seal."  —  Green  v.  Lake,  2 
Mackey  (D.  C.)  172;  Cochran  v.  Stewart.  57 
Minn.  499;  Brown  v.  Jordhal,  32  Minn.  135,  50 
Am.  Rep.  560 ;  Whittington  v.  Clarke,  8  Smed. 

6  M.  (Miss.)  480;  Osborn  v.  Kistler,  35  Ohio 
St.  99 ;  Cook  v.  Cooper,  59  S.  Car.  560  ;  Whit- 
ley v.  Davis,  1  Swan  (Tenn.)  333  ;  Lewis  v. 
Overby.  28  Gratt.  (Va.)  627.  Contra,  Beards- 
ley  v.  Knight,  4  Vt.  471. 

7.  Scroll  —  United  States.  —  U.  S.  v.  Steph- 
enson, 1  McLean  (U.  S.)  464.  See  also  Le  Roy 
v.  Beard,  8  How.  (U.  S.)  451,  as  to  the  rule  in 
New  York  and  Wisconsin. 

California.  —  San  Luis  Obispo  County  v. 
White.  91  Cal.  432. 

District  of  Columbia.  — ■  Green  v.  Lake,  2 
Mackey  (D.  C.)  172. 

Illinois.  —  Ankeny  v.  McMahon,  4  III.  12. 

Indiana.  —  Kilgore  v.  Powers,  5  Blackf. 
(Ind.)  22. 

Maryland.  —  Trasher  v.  Everhart,  3  Gill  &  J. 
(Md.)  246. 

Minnesota. — Brown  v.  Jordhal,  32  Minn.  135, 
50  Am.  Rep.  560. 

Mississippi.  —  Wanzer   v.    Barker.    4  How. 
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"seal,"  1  a  piece  of  paper  in  the  form  of  a  seal,  attached  by  mucilage,  opposite 
the  signature,8  or  even  a  flourish  or  mark,  however  inconsiderable.3  In  the 
absence  of  statute,  however,  obviating  all  necessity  therefor,  a  scroll  or  some 
indicium  of  a  seal  is  necessary.4 

b.  INTENTION.  —  Something  must  be  intended  as  a  seal,  whether  circular, 
oval,  or  square  mark,  opposite  the  name  of  the  obligor,  and  the  writing  must 
be  delivered  as  a  deed,  in  order  to  make  a  good  seal.5  So  the  intention  of 
the  parties  to  execute  a  deed  is  one  of  the  controlling  considerations  of  the 
decisions  which  give  to  various  devices  employed  the  same  effect  as  if  a  seal 
were  formally  impressed  on  wax,6  and  when  the  intention  to  affix  a  corporate 
seal  can  be  drawn  from  the  instrument,  the  seal  affixed  will  be  held  to  be  the 
corporate  seal ;  7  and  except  as  qualified  by  the  requirement  in  some  cases  that 
the  intention  be  shown  by  some  recital  in  the  body  or  testimonium  of  the 
instrument,8  it  is  held  that  adding  to  the  signature  L.  S.,9  or  "  seal,"  10  or 
"  seal  "  written  in  a  scrawl,11  shows  the  intention  to  seal.  But  on  the  other 
hand,  the  mere  putting  a  seal  opposite  to  the  name,  though  evidence  of  a  deed 
and  one  of  the  formalities  belonging  to  it,  is  not  conclusive  if  the  parties  did 
not  mean  to  contract  by  deed.13 

c.  Recital  in  Instrument  —  (i)  In  General.  — When  a  deed  is  in  fact 


(Miss.)  363;  Hudson  v.  Poindexter,  42  Miss. 
3°4- 

New  Jersey.  —  Force  v.  Craig,  7  N.  J.  L.  272. 

Ohio.  —  Osborn  v.  Kistler,  35  Ohio  St.  99 ; 
Howe  v.  Dawson,  Tappan  (Ohio)  201. 

Pennsylvania.  —  Miller  v.  Binder,  28  Pa.  St. 
489. 

South  Carolina.  —  Relph  v.  Gist,  4  McCord 
L.  (S.  Car.)  267  ;  Parks  v.  Duke,  2  McCord  L. 
(S.  Car.)  380. 

Tennessee.  —  Scruggs  v.  Brackin,  4  Yerg. 
(Tenn.)  528;  Carpenter  v.  Frazier,  102  Tenn. 
462. 

Virginia.  —  Ashwell  v.  Ayres,  4  Gratt.  (Va.) 
283;  Jones  v.  Logwood,  1  Wash.  (Va.)  42; 
Parks  v.  Hewlett,  9  Leigh  (Va.)  511. 

Contra.  —  Douglas  v.  Oldham,  6  N.  H.  150; 
Hendee  v.  Pinkerton,  14  Allen  (Mass.)  387. 
See  also  Com.  v.  Griffith,  2  Pick.  (Mass.)  17, 
as  to  the  rule  in  New  York. 

An  Official  Seal  cannot  be  supplied  by  a 
scrawl.  Dunn  v.  Adams,  1  Ala.  527,  35  Am. 
Dec.  42 ;  Dumont  v.  McCracken,  6  Blackf. 
(Ind.)  355  ;  Mason  v.  Brock,  12  111.  273,  52  Am. 
Dec.  490;  Hendrix  v.  Boggs,  15  Neb.  470; 
Sullivan  v.  Merriam,  16  Neb.  157;  Warren  v. 
Lynch,  5  Johns.  (N.  Y.)  239. 

But  a  scroll  or  private  seal  attached  to  a  writ, 
instead  of  an  engraved  seal  as  provided  by  the 
statute,  will  not  invalidate  the  writ  where  it  is 
shown  that  the  clerk  failed  to  obtain  the  statu- 
tory seal  in  time.  Wehrman  v.  Conklin,  155 
U.  S.  314. 

1.  Arkansas.  —  Jeffery  v.  Underwood,  1  Ark. 
108;  Cummins  v.  Woodruff,  5  Ark.  116. 

California.  —  Hastings  v.  Vaughn,  5  Cal.  315. 

Colorado.  —  Carlile  v.  People,  27  Colo.  116. 

Florida.  —  Bacon  v.  Green,  36  Fla.  325 ; 
Comerford  v.  Cobb,  2  Fla.  418. 

Mississippi.  —  McRaven  v.  McGuire,  9  Smed. 
&•  M.  (Miss.)  34- 

Texas.  —  English  v.  Helms,  4  Tex.  231. 

West  Virginia. —  Smith  v.  Henning,  10  W. 
Va.  630 ;  Cosner  v.  McCrum,  40  W.  Va.  339. 

Wisconsin.  —  Putney  v.  Cutler,  54  Wis.  66. 

Contra.  —  Providence  Telegram  Pub.  Co.  v. 


Crahan  Engraving  Co.,  (R.  I.  1902)  52  Atl. 
Rep.  804;  Manning  v.  Perkins,  86  Me.  419. 

2.  Turner  v.  Field,  44  Mo.  382 ;  Pease  v. 
Lawson,  33  Mo.  35. 

It  Is  Not  Necessary  that  "  L.  S."  Appear  on  the 
Face  of  Letters  Patent ;  it  may  be  appended 
thereto  on  a  piece  of  paper.  Williams  v. 
Sheldon,  10  Wend.  (N.  Y.)  654. 

Piece  of  Paper  Pasted  on  with  Wafer.  —  Hughes 
v.  Debnam,  8  Jones  L.  (53  N.  Car.)  127. 

3.  Lorah  v.  Nissley,  156  Pa.  St.  329;  Long  v. 
Ramsay,  1  S.  &  R.  (Pa.)  72.  But  see  Taylor 
v.  Glaser,  2  S.  &  R.  (Pa.)  502. 

"  Witness  my  hand  and  seal,"  signed  with  a 
dash  ( — )  after  the  signature,  will  be  held  to  be 
the  seal  of  the  signer  when  it  appears  that  it 
was  so  intended.  Hacker's  Appeal,  12;  Pa.  St. 
192. 

4.  See  infra,  this  section,  Recital  in  Instru- 
ment ;  and  infra,  this  title,  Statutory  Regula- 
tions. 

5.  Taylor  v.  Glaser,  2  S.  &  R.  (Pa.)  502. 

6.  Intention. —  Reg.  v.  St.  Paul  Covent 
Garden,  7  Q.  B.  232,  53  E.  C.  L.  232  ;  Burton 
v.  Le  Roy,  5  Sawy.  (U.  S.)  510;  Follett  v. 
Rose,  3  McLean  (U.  S.)  332;  Hendee  v.  Pinker- 
ton,  14  Allen  (Mass.)  387;  Allen  v.  Sullivan 
R.  Co.,  32  N.  H.  446 ;  Hughes  v.  Debnam,  8 
Jones  L.  (53  N.  Car.)  127;  Lorah  v.  Nissley, 
156  Pa.  St.  329. 

7.  Teitig  v.  Boesman,  12  Mont.  404;  Eagle 
Woolen  Mills  Co.  v.  Monteith,  2  Oregon  277 ; 
Grubbs  v.  National  L.  Maturity  Ins.  Co.,  94  Va. 
S89. 

8.  See  the  next  subsection,  Recital  in  In- 
strument. 

9.  How  Intent  Shown.  —  Relph  v.  Gist,  4 
McCord  L.  (S.  Car.)  267;  Barnard  v.  Gantz. 
140  N.  Y.  249.  See  also  Burton  v.  Le  Roy,  5 
Sawy.  (U.  S.)  510. 

10.  Whitley  V.  Davis,  1  Swan  (Tenn.)  333. 

11.  Cummins  v.  Woodruff,  5  Ark.  116;  Jeffery 
v.  Underwood,  1  Ark.  108;  Bacon  v.  Green.  36 
Fla.  325;  Comerford  v.  Cobb,  2  Fla.  418: 
English       Helms,  4  Tex.  231. 

12.  Clement  v.  Gunhouse,  5  Esp.  83. 
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sealed  it  is  unnecessary  to  mention  the  fact  either  in  the  body  of  the  deed  or 
in  the  testimonium  clause.1  On  the  other  hand,  such  a  recital  in  the  instru- 
ment is  sufficient  to  show  the  intention  to  make  the  device  adopted  the  seal 
of  the  signer  and  the  instrument  a  sealed  instrument.2  In  some  cases  it 
is  held  that  the  mere  presence  of  a  seal  or  device  upon  a  writing  is  insufficient 
to  make  the  writing  a  sealed  instrument,  and  that  there  must  appear  some 
expression  or  recognition  in  the  body  of  the  instrument  that  it  was  intended 
as  such.3 

(2)  When  No  Seal  Is  Affixed.  —  Although  the  instrument  recites  that  it  is 
sealed,  the  mere  recital  is  insufficient  to  make  it  a  sealed  instrument  when  in 
fact  no  seal  is  affixed.4    However,  some  courts  hold  that  the  intention  to 


1.  Necessity  for  Recital  —  England.  —  1  Dyer 
19a,  28th  Henry  VIII.;  Blackhurst  v.  Fenner, 

2  Reports  5. 

Arkansas.  —  Where  a  scroll  with  "  seal  " 
therein  is  used.  Cummins  v.  Woodruff,  5  Ark. 
116;  Jeffery  v.  Underwood,  1  Ark.  108. 

Delaware.  —  Conine  v.  Junction,  etc.,  R.  Co., 

3  Houst.  (Del.)  289,  89  Am.  Dec.  230. 
Iowa.  —  Jones  v.  Berryhill,  25  Iowa  289. 
Maine.  —  Wing  v.  Chase,  35  Me.  265. 
Maryland.  —  Where  a  scroll  is  used.  Trasher 

v.  Everhart,  3  Gill  &  J.  (Md.)  246. 

Massaclmsetts.  —  Mill  Dam  Foundery  v. 
Hovey,  21  Pick.  (Mass.)  417;  Bradford  v. 
Randall,  5  Pick.  (Mass.)  496. 

Minnesota.  —  Brown  v.  Jordhal,  32  Minn. 
135.  So  Am.  Rep.  560. 

Missouri.  —  Dale  v.  Wright,  57  Mo.  113; 
Dickens  v.  Miller,  12  Mo.  App.  408. 

New  York.  —  Merritt  v.  Cornell,  1  E.  D. 
Smith  (N.  Y.)  335- 

North  Carolina.  —  Devereux  v.  McMahon, 
108  N.  Car.  134. 

Ohio.  —  Where  a  scroll  is  used.  Howe  v. 
Dawson,  Tappan  (Ohio)  201. 

Pennsylvania.  —  Miller  v.  Binder,  28  Pa.  St. 
489;  Taylor  v.  Glaser,  2  S.  &  R.  (Pa.)  502. 

Tennessee.  —  Scruggs  v.  Brackin,  4  Yerg. 
(Tenn.)  528. 

West  Virginia.  —  Cosner  v.  McCrum,  40  W. 
Va.  339. 

Where  Deed  Acknowledged  in  Court  as  Grantor's. 

—  Ashwell  v.  Ayres,  4  Gratt.  (Va.)  283. 

2.  Ankeny  v.  McMahon,  4  111.  12;  Brown  v. 
Jordhal,  32  Minn.  135,  50  Am.  Rep.  560;  Whit- 
tington  v.  Clarke,  8  Smed.  &  M.  (Miss.)  480; 
Force  v.  Craig,  7  N.  J.  L.  272  ;  Parks  v.  Duke,  2 
McCord  L.  (S.  Car.)  380;  McKain  v.  Miller,  1 
McMull.  L.  (S.  Car.)  313;  Flemming  v.  Powell, 
2  Tex.  225  ;  Parks  v.  Hewlett,  9  Leigh  (Va.) 
511,  holding  that  if  the  seal  is  recited  in  the 
body  of  the  instrument,  a  scroll  affixed  is  suffi- 
cient by  way  of  seal  though  the  testimonial 
clause  concludes  "  witness  my  hand." 

.Whenever  it  appears  that  a  scroll  was  in- 
tended by  way  of  seal,  it  must  have  that  effect 
whether  «it  so  appears  from  the  body  of  the  in- 
strument or  from  the  scroll  itself.  Hudson  v. 
Poindexter,  42  Miss.  304. 

3.  England.  —  Wright  v.  Wakeford,  17  Ves. 
Jr.  459  ;  Lowe  v.  Peers,  4  Burr.  2225. 

Alabama.  —  Lytle  v.  Dothan  Bank,  121  Ala. 

215- 

Connecticut.  —  Fish  v.  Brown,  17  Conn.  341. 
Georgia.  —  Echols  v.  Phillips,  112  Ga.  700. 
Maryland.  —  Metropolitan  L.  Ins.  Co.  v.  An- 
derson, 79  Md.  375. 
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Mississippi.  —  Bohannon  v.  Hough,  Walk. 
(Miss.)  461. 

Missouri.  —  Dale  v.  Wright,  57  Mo.  113; 
State  v.  Eldridge,  65  Mo.  584 ;  Walker  v.  Keile, 
8  Mo.  301;  Boynton  v.  Reynolds,  3  Mo.  79; 
Grimsley  v.  Riley,  5  Mo.  280,  32  Am.  Dec.  319; 
Cartmill  v.  Hopkins,  2  Mo.  220 ;  Dickens  v.  Mil- 
ler, 12  Mo.  App.  408. 

New  Jersey.  —  Newbold  v.  Lamb,  5  N.  J.  L. 
516. 

New  York.  —  Weeks  v.  Esler,  143  N.  Y.  374; 
Van  Santwood  v.  Sandford,  12  Johns.  (N.  Y.) 
197;  Townsend  v.  Hubbard,  4  Hill  (N.  Y.)  358; 
Merritt  v.  Cornell,  1  E.  D.  Smith  (N.  Y.)  335  ; 
Mann  v.  Pentz,  2  Sandf.  Ch.  (N.  Y.)  257;  Rus- 
ling  v.  Union  Pipe,  etc.,  Co.,  5  N.  Y.  App.  Div. 
448. 

Virginia.  —  Parks  v.  Hewlett,  9  Leigh  (Va.) 
511;  Baird  v.  Blaigrove,  1  Wash.  (Va.)  170; 
Anderson  v.  Bullock,  4  Munf.  (Va.)  442 ;  Brad- 
ley Salt  Co.  v.  Norfolk  Importing,  etc.,  Co.,  95 
Va.  461  ;  Lewis  v.  Overby,  28  Gratt.  (Va.)  627; 
Jenkins  v.  Hurt,  2  Rand.  (Va.)  446  ;  Pollock  v. 
Glassell,  2  Gratt.  (Va.)  455  ;  Clegg  v.  Lemes- 
surier,  15  Gratt.  (Va.)  108;  Cromwell  v.  Tate, 
7  Leigh  (Va.)  301,  30  Am.  Dec.  506;  Turber- 
ville  v.  Bernard,  7  Leigh  (Va.)  302,  note  ;  Buck- 
ner  v.  Mackay,  2  Leigh  (Va.)  488 ;  Austin  v. 
Whitlock,  1  Munf.  (Va.)  487,  4  Am.  Dec.  550. 

Evidence  Is  Inadmissible  to  prove  the  inten- 
tion to  adopt  a  scroll  as  a  seal.  Clegg  v.  Le- 
messurier,  15  Gratt.  (Va.)  108. 

4.  Mere  Recital  —  England.  —  Moore  v.  Jones, 
2  Stra.  814,  2  Ld.  Raym.  1536:  Cooch  v.  Good- 
man. 2  Q.  B.  580,  42  E.  C.  L.  817;  Ball  v.  Tay- 
lor, 1  C.  &  P.  417,  11  E.  C.  L.  438. 

Colorado.  —  Buckingham  v.  Orr,  6  Colo.  587. 

Florida.  —  Williams  v.  State,  25  Fla.  740. 

Georgia.  —  Echols  v.  Phillips,  112  Ga.  700. 

Illinois.  —  Chilton  v.  People,  66  111.  501. 

Indiana.- —  Deming  v.  Bullitt,  1  Blackf.  (Ind.) 
241. 

Kentucky.  —  Hubbard  v.  Beckwith,  1  Bibb 
(Ky.)  492. 

Maine.  —  Boothbay  v.  Giles,  68  Me.  160. 

Maryland.  —  State  v.  Humbird,  54  Md.  327. 

Michigan.  —  Starkweather  v.  Martin,  28 
Mich.  471. 

Mississippi.  —  McPherson  v.  Reese,  58  Miss. 
749 ;  Alexander  v.  Polk,  39  Miss.  737. 

Missouri.  —  Geary  v.  Kansas  City,  61  Mo. 
378;  Moreau  v.  Detchemendy,  18  Mo.  522,  41 
Mo.  431  ;  St.  Louis  Dairy  Co.  v.  Sauer,  16  Mo. 
App.  1. 

New  York.  —  Davis  v.  Bingham,  (Supm.  Ct. 
App.  T.)  39  Misc.  (N.  Y.)  299. 

Pennsylvania. —  Hacker's  Appeal,  121  Pa.  St. 
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seal-  governs,  and  when  a  writing  recites  that  it  is  under  seal,  such  recital 
shows  an  intention  to  seal,  and  the  instrument  is  so  regarded,  though  there 
be  no  seal  attached.1 

d.  Adoption  of  Seal  or  Device  —  (i)  In  General.  —  If  one  places  his 
name  opposite  a  device  already  on  a  paper  which  will  serve  the  purpose  of  a 
seal,  he  may  thus  adopt  such  device  as  his  seal.* 

(2)  Adoption  of  Seal  of  Another  —  (a)  In  General.  —  One  may  authorize 
another  to  sign  and  seal  an  instrument  in  his  behalf,  or  he  may  sign  it  and 
adopt  the  seal  of  another  party  to  the  instrument.3 

(b)  Execution  by  Several.  —  An  instrument  may  be  signed  and  sealed  by  one 
as  to  whom  it  will  be  a  deed,  and  signed  by  another  as  to  whom  it  will  be  a 
simple  contract.4  In  the  absence  of  proof  to  the  contrary,  it  is  held  that  the 
instrument  is  the  deed  of  the  person  only  after  whose  signature  the  seal  is 
attached;  it  must  appear  that  the  seal  offered  was  intended  to  be  adopted  as 
the  seal  of  the  signer.5  It  is  not  necessary  that  there  be  as  many  seals 
annexed  to  an  instrument  as  there  are  signers,  as  two  or  more  signers  may 
adopt  one  seal,  whereby  the  instrument  will  become  sealed  by  all.6 


192;  Maule  v.  Weaver,  7  Pa.  St.  329;  Taylor  v. 
Glaser,  2  S.  &  R.  (Pa.)  502. 

South  Carolina.  —  Mitchell  v.  Parham,  Harp. 
L.  (S.  Car.)  3. 

Wisconsin.  —  Davis  v.  Judd,  6  Wis.  85. 

1.  Lindsay  v.  State,  15  Ala.  43;  Carter  v. 
Penn,  4  Ala.  140;  Van  Riswick  v.  Goodhue,  50 
Md.  57  ;  Sherman  v.  Fitch,  98  Mass.  59 ;  Mc- 
Carley  v.  Tippah  County,  58  Miss.  483,  38  Am. 
Rep.  338  ;  Board  of  Education  v.  Fonda,  77  N. 
Y.  350;  Sullivan  v.  Latimer,  38  S.  Car.  417. 

A  certificate  of  acknowledgment  with  the 
words  "  no  seal  "  where  a  seal  is  usually  found, 
but  properly  signed  with  the  statement  "  wit- 
ness my  hand  and  seal,"  etc.,  is  a  sealed  instru- 
ment.   Jones  v.  Martin,  16  Cal.  165. 

Presumption  from  Recital.  —  Underwood  v. 
Dollins,  47  Mo.  259 ;  Rusling  v.  Union  Pipe, 
etc.,  Co.,  s  N.  Y.  App.  Div.  448  ;  Merritt  v.  Cor- 
nell, 1  E.  D.  Smith  (N.  Y.)  335  ;  Follett  v.  Rose, 
3  McLean  (U.  S.)  332. 

2.  Ankeny  v.  McMahon,  4  111.  12;  Osborn  v. 
Kistler,  35  Ohio  St.  99;  Lorah  v.  Nissley,  156 
Pa.  St.  329;  Giles  v.  Mauldin,  7  Rich.  L.  (S. 
Car.)  11. 

Emblem  for  Official  or  Public  Seal.  —  Any  em- 
blem may  be  adopted  in  the  absence  of  a  stat- 
ute requiring  a  particular  form.  Sonfield  v. 
Thompson,  42  Ark.  46,  48  Am.  Rep.  49  ;  Flem- 
ing v.  Richardson,  13  La.  Ann.  414;  Weeping 
Water  v.  Reed,  21  Neb.  261  ;  Brown  v.  Cohn, 
85  Wis.  1. 

And  the  seal  of  a  County  Court  impressed 
upon  paper  attached  to  the  instrument,  if 
adopted  as  the  seal  of  the  commissioner,  is  a 
proper  seal  where  the  law  provides  for  sealing 
'"under  his  hand  and  seal."  Alt  v.  Stoker,  127 
Mo.  466;  Alt  v.  Norman,  128  Mo.  330. 

County  Seal  Adopted  by  Commissioners.  —  Mar- 
tin v.  Townsend,  32  Fla.  318. 

A  Corporation,  like  an  individual,  can  adopt 
any  seal  it  sees  fit  to  use.  See  the  title  Cor- 
porations (Private),  vol.  7,  p.  692.  And  see 
the  following  cases  :  Jacksonville,  etc..  R.,  etc., 
Co.  v.  Hooper,  160  U.  S.  514;  District  of  Co- 
lumbia v.  Camden  Iron  Works,  181  U.  S.  453, 
IS  App.  Cas.  (D.  C.)  198;  Kent  v.  Bay  State 
Gas  Co.,  93  Fed.  Rep.  887;  G.  V.  B.  Min.  Co. 
v.  Hailey  First  Nat.  Bank,  95  Fed.  Rep.  23,  36 
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C.  C.  A.  633 ;  Blood  v.  La  Serena  Land,  etc., 
Co.,  113  Cal.  221;  Woodman  v.  York,  etc.,  R. 
Co.,  50  Me.  549  ;  Royal  Bank  v.  Grand  Junction 
R.,  etc.,  Co.,  100  Mass.  444,  97  Am.  Dec.  115; 
Alfalfa  Irrigation  Dist.  v.  Collins,  46  Neb.  411  ; 
South  Baptist  Soc.  v.  Clapp,  18  Barb.  (N.  Y.) 
36;  Thayer  v.  Nehalem  Mill  Co.,  31  Oregon, 
437- 

3.  State  v.  Humbird,  54  Md.  327 ;  Cooch  v. 
Goodman,  2  Q.  B.  597,  42  E.  C.  L.  825.  See 
also  infra,  this  subsection,  Execution  by  Several. 

A  Notary  may  adopt  another  seal  than  his 
own.  Muncie  Nat.  Bank  v.  Brown,  112  Ind. 
474- 

4.  Bohannon  v.  Lewjs,  3  T.  B.  Mon.  (Ky.) 
378;  Stabler  v.  Cowman,  7  Gill  &  J.  (Md.)  284; 
Biery  v.  Haines,  5  Whart.  (Pa.)  565. 

5.  Stabler  v.  Cowman,  7  Gill  &  J.  (Md.)  284; 
State  v.  Humbird,  54  Md.  327  ;  Van  Alstyne  v. 
Van  Slyck,  10  Barb.  (N.  Y.)  383.  See  also 
infra,  this  title,  Presumption  as  to  Sealing  — 
As  to  Adoption  of  Seal. 

A  bond  signed  and  sealed  by  one  when  exe- 
cuted and  afterwards  signed  by  two  others  is 
not  a  sealed  instrument  as  to  the  latter,  where 
there  is  no  evidence  to  show  that  they  adopted 
the  seal  as  their  own,  there  being  no  mention 
of  the  latter  anywhere  in  the  bond.  Hess's  Es- 
tate, 150  Pa.  St.  346. 

6.  One  Seal  Adopted  by  Several  —  England. — 
Ball  v.  Dunsterville,  4  T.  R.  314;  Shepard's 
Touchstone,  55  ;  Lovelace's  Case,  W.  Jones  268. 

United  States.  —  U.  S.  v.  Linn,  1  How.  (U. 
S.)  104. 

Alabama.  —  Carter  v.  Doe,  21  Ala.  88;  Hatch 
v.  Crawford,  2  Port.  (Ala.)  54. 

Arkansas.  —  State  Bank  v.  Bailey,  4  Ark.  453  ; 
Mapes  v.  Newman,  2  Ark.  469. 

Florida.  —  Baars  v.  Gordon,  21  Fla.  25. 

Illinois. —  Ryan  v.  Cooke,  172  111.  302,  68 
111.  App.  592;  McLean  v.  Wilson,  4  111.  50; 
Davis  v.  Burton,  4  111.  41,  36  Am.  Dec.  511; 
Eames  -'.  Preston,  20  111.  389. 

Indiana. —  Flood  v.  Yandes,  1  Blackf.  (Ind.) 
102. 

Kentucky.  —  Bohannon  v.  Lewis,  3  T. 
Mon.  (Ky.)  378. 

Maine.  —  Cumberland  Bank  v.  Bugbee, 
Me.  27. 
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3.  Questions  of  Law  and  Fact.  —  Whether  a  party  sealed  or  intended  to  seal 
an  instrument,1  and  whether  a  party  subscribing  an  instrument  sealed  by 
another  adopted  or  intended  to  adopt  the  seal  already  affixed,2  are  questions 
of  fact  for  the  jury,  though  it  is  also  held  that  the  question  whether  an  instru- 
ment is  under  seal  is  to  be  determined  by  the  court  upon  an  inspection  of 
the  paper.3  But  whether  a  mark  or  character  shall  be  held  to  be  a  seal 
depends  upon  the  intention  of  the  executant,  as  shown  by  the  paper,  and  is 
a  question  for  the  determination  of  the  court.4 

III.  Pkesumption  as  to  Sealing  —  1.  In  General.  —  Where  an  original  deed 
cannot  be  produced,  a  copy  from  the  records  which  recites  that  it  is  sealed, 
although  no  seal  appears,  raises  a  presumption  that  the  original  was  sealed,5 
and  it  has  been  held  that  the  recording  alone  is  sufficient  to  raise  the  pre- 
sumption that  the  deed  was  sealed, e  though  where  the  records  do  not  show 
that  the  original  deed  was  sealed,  no  such  presumption  can  arise.7  Where  a 
seal  is  required  on  an  instrument,  lapse  of  time  raises  a  presumption  that  the 
legal  formality  of  affixing  a  seal  was  observed.8  In  the  absence  of  evidence 
to  the  contrary,  it  is  always  presumed  that  the  seal  was  affixed  to  the  instn  - 
ment  when  delivered. 9 


Massachusetts.  ■ — Bradford  v.  Randall,  5  Pick. 
(Mass.)  496  ;  Tasker  v.  Bartlett,  5  Cush.  (Mass.) 
359- 

Missouri.  —  Lunsford  v.  La  Motte  Lead  Co., 
54  Mo.  426. 

New  Hampshire.  —  Northumberland  v.  Cob- 
leigh,  59  N.  H.  250 ;  Pequawkett  Bridge  v. 
Mathes,  7  N.  H.  230,  26  Am.  Dec.  737. 

Neiv  York. — Rusling  v.  Union  Pipe,  etc., 
Co.,  5  N.  Y.  App.  Div.  448 ;  Van  Alstyne  v. 
Van  Slyck,  10  Barb.  (N.  Y.)  383;  Townsend 
v.  Hubbard,  4  Hill  (N.  Y.)  358;  Mackay  v. 
Bloodgood,  9  Johns.  (N.  Y.)  285,  as  to  execu- 
tion by  partners. 

North  Carolina.  —  Pickens  v.  Rymer,  90  N. 
Car.  282,  47  Am.  Rep.  521  ;  Yarborough  v.  Mon- 
day, .5  Dev.  L.  (14  N.  Car.)  420. 

Ohio.  —  Citizens'  Bldg.  Assoc.  v.  Cummings, 
45  Ohio  St.  664. 

Pennsylvania.  — •  Bowman  v.  Robb,  6  Pa.  St. 
302. 

Tennessee.  —  Lambden  i>.  Sharp,  9  Humph. 
(Tenn.)  224 ;  Oldham  v.  Hunt,  4  Humph. 
(Tenn.)  332;  Hollis  v.  Pond,  7  Humph.  (Tenn.) 
222. 

Virginia.  — ■  Rankin  v.  Roler,  8  Gratt.  (Va.) 
63. 

Wisconsin.  —  Rollins  v.  Humphrey,  98  Wis. 
66;  Yale  v.  Flanders,  4  Wis.  100. 

See  also  infra,  this  title,  Presumption  as  to 
Scaling  —  As  to  Adoption  of  Seal. 

Several  Seals  upon  Same  Wax  or  Wafer.  — 
Bradford  v.  Randall,  5  Pick.  (Mass.)  496;  Pe- 
quawkett Bridge  v.  Mathes,  7  N.  H.  230,  26 
Am.  Dec.  737 ;  Cooch  v.  Goodman,  2  Q.  B.  580, 
42  E.  C.  L.  817.  • 

Indorsement.  —  A  written  guaranty  under 
seal  is  binding  upon  the  makers,  but  where  one 
indorses  or  signs  his  name  on  the  back  of  the 
guaranty,  he  does  not  adopt  the  seal  of  the 
makers  and  is  not  within  the  statute  of  limita- 
tion as  to  sealed  instruments.  Spencer  v.  Hol- 
man,  113  Wis.  340. 

Authority. —  If  one  person  executes  an  in- 
strument without  a  seal,  and  others  sign  it  and 
affix  seals  to  their  names  without  the  consent  of 
the  first,  then  it  cannot  be  a  sealed  instrument 
as  to  the  first,  but  may  be  as  to  the  others. 
Eames  v.  Preston,  20  111.  389. 
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1.  Questions  of  Law  and  Fact.  —  Follett  v. 

Rose,  3  McLean  (U.  S.)  332;  Charleston  v. 
Moorhead,  2  Rich.  L.  (S.  Car.)  430;  McKain 
v.  Miller,  1  McMull.  L.  (S.  Car.)  313;  Stooks- 
berry  v.  Swan,  (Tex.  Civ.  App.  1893)  21  S.  W. 
Rep.  694;  Beardsley  v.  Knight,  4  Vt.  471. 

2.  Pickens  v.  Rymer,  90  N.  Car.  282,  47  Am. 
Rep.  521  ;  Yarborough  v.  Monday,  3  Dev.  L. 
(14  N.  Car.)  420;  Citizens'  Bldg.  Assoc.  v. 
Cummings,  45  Ohio  St.  664;  Hess's  Estate,  150 
Pa.  St.  346;  Templeton  v.  Com.,  (Pa.  1886)  8 
Atl.  Rep.  167;  Hollis  v.  Pond,  7  Humph. 
(Tenn.)  222. 

3.  Hacker's  Appeal,  121  Pa.  St.  192;  Duncan 
v.  Duncan,  1  Watts  (Pa.)  322;  Pollock  v.  Glas- 
sell,  2  Gratt.  (Va.)  454. 

4.  Jacksonville,  etc.,  R.,  etc.,  Co.  v.  Hooper, 
160  U.  S.  514;  Yarborough  v.  Monday,  3  Dev. 
L.  (14  N.  Car.)  420;  Beardsley  v.  Knight,  4  Vt. 
471. 

5.  Presumption.  —  Le  Franc  v.  Richmond,  5 
Sawy.  (U.  S.)  603;  Sneed  v.  Ward,  5  Dana 
(Ky.)  188;  Starkweather  v.  Martin,  28  Mich. 
471;  Macey  v.  Stark,  116  Mo.  481;  McCoy  v. 
Cassidy,  96  Mo.  429;  Geary  v.  Kansas  City,  61 
Mo.  378 ;  Hammond  v.  Gordon,  93  Mo.  223 ; 
Mitchner  v.  Holmes,  117  Mo.  185  ;  Flowery  Min. 
Co.  v.  North  Bonanza  Min.  Co.,  16  Nev.  302; 
Todd  v.  Union  Dime  Sav.  Inst.,  118  N.  Y.  347; 
Coffey  v.  Hendricks,  66  Tex.  676 ;  Ballard  v. 
Perry,  28  Tex.  347. 

Where  a  copy  of  the  deed  stated  "  no  seal 
on,"  but  the  original  showed  the  seal,  and  the 
officer  taking  the  acknowledgment  stated  that 
he  affixed  his  seal,  and  it  was  duly  recorded, 
the  seal  is  sufficiently  proved  and  the  deed  is 
evidence  of  and  gives  constructive  notice  of  its 
contents.  Equitable  Mortg.  Co.  v.  Kempner,  84 
Tex.  102. 

6.  Van  Riswick  v.  Goodhue,  50  Md.  61  ; 
Witt  "•.  Harlan,  66  Tex.  660. 

7.  Switzer  v.  Knapps,  10  Iowa  72,  74  Am. 
Dec.  375  :  Williams  v.  Bass,  22  Vt.  352. 

8.  Dexter  v.  Cochran,  17  Kan.  447:  Ham- 
mond v.  Gordon,  93  Mo.  223 ;  Heighway  v. 
Pendleton,  15  Ohio  735. 

9.  Trasher  v.  Everhart,  5  Gill  &  J.  (Md.) 
246  ;  Merritt  v.  Cornell,  1  E.  D.  Smith  (N.  Y.) 
335- 
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2.  Presumption  of  Proper  Seal.  — ■  Where  a  seal  is  affixed  to  an  instrument, 
it  will  be  presumed  that  it  is  the  proper  seal,  regularly  affixed.1 

3.  As  to  Adoption  of  Seal.  —  Where  a  person  signs  his  name  to  an  instrument 
already  sealed,  he  is  presumed  to  have  adopted  the  seal  affixed.2 

If  there  Are  More  Signers  than  Seals,  the  adoption  of  the  seals  by  the  signers  to 
whose  names  no  seals  are  affixed  may  be  presumed  where  the  instrument 
concludes  "  witness  our  hands  and  seals."  3 

IV.  Affixing  Seal  Unnecessarily.  —  If  a  seal  is  not  required  upon  an 
instrument,  the  addition  of  the  seal  gives  to  the  instrument  no  greater  or  less 
effect,  but  will  be  treated  as  surplusage.4 

V.  Statutory  Regulations.  —  The  use  of  seals  is  the  subject  of  statutory 


1.  Presumption  as  to  Sufficiency  —  United 
States.  —  Pillow  v.  Roberts,  13  How.  (U.  S.) 
472. 

Illinois. —  Phillips  v.  Coffee,  17  111.  154,  63 
Am.  Dec.  357. 

New  Hampshire.  —  Carter  v.  Burley,  9  N.  H. 
558. 

New  Jersey.  —  Whitehead  v.  Hamilton  Rub- 
ber Co.,  52  N.  J.  Eq.  78. 

Neiv  York.  —  Williams  v.  Sheldon,  10  Wend. 
(N.  Y.)  654. 

North  Carolina. —  Deans  v.  Pate,  114  N. 
Car.  194. 

Pennsylvania.  —  Young  v.  Doherty,  183  Pa. 
St.  179. 

South  Carolina.  —  Relph  v.  Gist,  4  McCord 
L.  (S.  Car.)  267. 

Texas.  —  Stooksb-erry  v.  Swan,  (Tex.  Civ. 
App.  1893)  21  S.  W.  Rep.  694. 

Corporate  Seal  prima  facie  evidence  that  it 
was  affixed  by  proper  authority  : 

United  States.  —  Jacksonville,  etc.,  R.,  etc., 
Co.  v.  Hooper,  160  U.  S.  514;  Koehler  v.  Black 
River  Falls  Iron  Co.,  2  Black  (U.  S.)  71S. 

California.  —  Andres  v.  Fry,  113  Cal.  124. 

Delaware.  —  Conine  v.  Junction,  etc.,  R.  Co., 
3  Houst.  (Del.)  288,  89  Am.  Dec.  230. 

Georgia.  —  Macon  v.  Dasher,  90  Ga.  195. 

Illinois.  —  Reed  v.  Bradley,  17  111.  321. 

Iowa.  —  Chicago,  etc.,  R.  Co.,  v.  Lewis,  53 
Iowa  113;  Blackshire  v.  Iowa  Homestead  Co., 
39  Iowa  624. 

Michigan.  —  Sarmiento  v.  Davis  Boat,  etc., 
Co.,  105  Mich.  300,  ss  Am.  St.  Rep.  446. 

Minnesota.  —  Bovvers  v.  Hechtman,  45  Minn. 
238. 

Missouri. —  St.  Louis  Public  Schools  v.  Ris- 
ley,  28  Mo.  419,  75  Am.  Dec.  131;  Degnan  v. 
Thoroughman,  88  Mo.  App.  62. 

New  Jersey.  —  Leggett  v.  New  Jersey  Mfg., 
etc.,  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  728. 

New  York.  —  Vergennes  Bank  -'.  Warren,  7 
Hill  (N.  Y.)  95,  42  Am.  Dec.  51  ;  Lovett  v. 
Steam  Saw  Mill  Assoc.,  6  Paige  (N.  Y.)  60; 
Hunter  v.  Hudson  River  Iron,  etc.,  Co.,  20 
Barb.  (N.  Y.)  494. 

North  Carolina.  —  Clark  v.  Hodge,  116  N. 
Car.  761  :  Benbow  v.  Cook,  115  N.  Car.  324,  44 
Am.  St.  Rep.  454;  Duke  v.  Markham,  105  N. 
Car.  131,  138,  18  Am.  St.  Rep.  889. 

Pennsylvania.  —  Berks,  etc.,  Turnpike  Road 
«'.  Myers,  6  S.  &  R.  (Pa.)  16,  9  Am.  Dec.  402. 

Tennessee.  —  Darnell  v.  Dickens,  4  Yerg. 
(Tenn.)  7. 

See  the  title  Corporations  (Private),  vol.  7, 
p.  694- 
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2.  Presumption  as  to  Adoption.  —  Hatch  v. 
Crawford,  2  Port.  (Ala.)  54;  Davis  v.  Burton, 
4  111.  41,  36  Am.  Dec.  511. 

Corporations  as  well  as  individuals  may  adopt 
and  use  any  seal  without  saying  that  it  is  their 
common  seal,  and  where  an  instrument  has  a 
seal  thereon,  it  will  be  presumed  that  it  was 
placed  there  as  the  seals  of  the  parties.  Mill 
Dam  Foundery  v.  Hovey,  21  Pick.  (Mass.)  428. 
And  see  the  title  Corporations  (Private),  vol. 
7,  p.  690. 

3.  Alabama.  —  Hatch  v.  Crawford,  2  Port. 
(Ala.)  S4- 

Delaware.  —  Warder,  etc.,  Co.  v.  Stewart,  2 
Marv.  (Del.)  275. 

Florida.  —  Bacon  v.  Green,  36  Fla.  325  ;  Cot- 
ten  v.  Williams,  1  Fla.  52. 

Illinois.  —  Ryan  v.  Cooke,  172  111.  302. 

Maine.  —  Cumberland  Bank  v.  Bugbee,  19 
Me.  27. 

Massachusetts.  —  Tasker  v.  Bartlett,  5  Cush. 
(Mass.)  359. 

Missouri.  —  Burnett  v.  McCluey,  78  Mo.  688. 

New  Hampshire.  —  Northumberland  v.  Cob- 
leigh,  59  N.  H.  250. 

Pennsylvania.  —  Bowman  v.  Robb,  6  Pa.  St. 
302. 

Tennessee.  —  Hollis  v.  Pond,  7  Humph. 
(Tenn.)  222;  Lambden  v.  Sharp,  9  Humph. 
(Tenn.)  224. 

West  Virginia.  —  Norvell  v.  Walker,  g  W. 
Va.  447. 

4.  Seal  as  Surplusage.  —  Irwin  v.  Brown,  2 
Cranch  (C.  C.)  314;  Crudup  v.  Ramsey,  54  Ark. 
168;  Edwards  v.  Dillon,  147  111.  14,  37  Am. 
St.  Rep.  199 ;  Bowers  v.  Chambers,  53  Miss. 
259;  Barnard  v.  Gantz,  140  N.  Y.  249;  Blewitt 
v.  Boorum,  142  N.  Y.  357,  40  Am.  St.  Rep.  600; 
McNeal  Pipe,  etc.,  Co.  v.  Woltman,  114  N.  Car. 
178;  Brown  v.  Young,  55  S.  Car.  309;  Wiley 
Carson,  15  S.  Dak.  298. 

So  where  the  corporate  seal  is  affixed  to  an 
instrument  which  is  valid  without  it,  the  affix- 
ing of  the  seal  can  give  no  greater  or  less 
effect  to  the  validity  of  the  instrument.  Eureka 
Clothes  Wringing  Mach.  Co.  v.  Bailey  Washing, 
etc.,  Mach.  Co.,  11  Wall.  (U.  S.)  488.  where 
private  seals  instead  of  the  corporate  seal  were 
affixed;  Cary-Lombard  Lumber  Co.  v.  Fulton 
wider,  150  111.  629;  B.  S.  Green  Co.  v.  Blodgett, 
159  111.  169,  50  Am.  St.  Rep.  146:  Speirs  7-. 
Union  Drop  Forge  Co.,  174  Mass.  175:  Holm 
v.  Claus  Lipsius  Brewing  Co.,  21  N.  Y.  App. 
Div.  204  ;  Farmer's,  etc.,  Bank  v.  Haight.  3  Hill 
(N.  Y.)  493:  Mackay  v.  St.  Mary's  Church,  15 
R.  I.  121,  2  Am.  St.  Rep.  881. 
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regulations  both  as  to  the  form  1  and  the  necessity  for  the  use  of  seals,  under 
which  the  seal  is  not  necessary  to  convey  real  estate ; 3  or  all  writings  are 
treated  as  sealed  instruments  when  an  intention  to  seal  can  be  drawn  from 
them ;  3  or  a  scrawl,  or  scroll,  or  other  device  is  put  upon  the  same  footing 
and  is  given  the  same  effect  as  the  common-law  seal ;  *  qualified  in  some  states 
by  the  requirement  that  the  scrawl  shall  be  recognized  in  the  instrument  itself 
as  having  been  affixed  by  way  of  seal.5  So  an  impression  on  the  paper  itself 
is  by  special  enactment  constituted  a  good  seal.6  In  some  jurisdictions  the 
distinction  between  sealed  and  unsealed  instruments  is  entirely  abolished,  or 
the  use  of  seals,  except  common  seals  of  corporations  or  public  and  official 
seals,  is  abolished.7 

VI.  Effect  of  Omission.  —  The  seal  is  that  which  makes  an  instrument  a 
deed  or  specialty,8  or  authenticates  the  official  character  of  the  signature,9  or 
serves  as  the  medium  through  which  artificial  entities  must  speak  and  evidence 


1.  Statutes.  —  See,  for  example,  Wehrman  v. 
Conklin,  155  U.  S.  314. 

In  the  Absence  of  a  Statutory  Seal,  a  common- 
law  seal  is  sufficient.  Alt  v.  Stoker,  127  Mo. 
466. 

2.  Wisdom  v.  Reeves,  110  Ala.  418;  Pierson 
v.  Armstrong,  1  Iowa  293,  63  Am.  Dec.  440 ; 
Gibbs  v.  McGuire,  70  Miss.  646 ;  Leask  v. 
Horton,  (Supm.  Ct.  Spec.  T. )  39  Misc.  (N. 
Y.)  144 ;  Providence  Telegram  Pub.  Co.  v. 
Crahan  Engraving  Co.,  (R.  I.  1902)  52  Atl.  Rep. 
804. 

3.  Carter  v.  Penn,  4  Ala.  140;  Fish  v.  Brown, 
17  Conn.  341  ;  Wallingford  v.  Western  Union 
Tel.  Co.,  60  S.  Car.  201  ;  Cook  v.  Cooper,  59  S. 
Car.  560. 

The  Word  "  Covenant "  used  in  a  deed  by 
statute  has  the  same  effect  as  if  it  was  sealed. 
Providence  Telegram  Pub.  Co.  v.  Crahan  En- 
graving Co.,  (R.  I.  1902)  52  Atl.  Rep.  804. 

4.  United  States.  —  U.  S.  v.  Stephenson,  1 
McLean  (U.  S.)  464. 

Arkansas.  —  Bertrand  v.  Byrd,  4  Ark.  195. 

Colorado.  —  Carlile  v.  People,  27  Colo.  116; 
Bruce  v.  Endicott,  16  Colo.  App.  506. 

Connecticut.  —  Fish  v.  Brown,  17  Conn.  341; 
Seymour  v.  Harvey,  8  Conn.  68. 

Florida.  —  Williams  v.  State,  25  Fla.  740. 

Illinois.  —  Chilton  v.  People,  66  111.  501; 
Ankeny  v.  McMahon,  4  111.  12. 

Indiana.  —  Vanblaricum  v.  Yeo,  2  Blackf. 
(Ind.)  323;  Bradfield  v.  McCormick,  3  Blackf. 
(Ind.)  161. 

Kentucky.  —  Bohannon   v.   Lewis,    3    T.  B. 
Mon.  (Ky.)  378. 
Louisiana.  —  Bell    v.    Keefe,    13    La.  Ann. 

524- 

Michigan.  —  Barton  v.  Gray,  57  Mich.  634. 

Mississippi.  —  Whittington  v.  Clarke,  8  Smed. 
&  M.  (Miss.)  480;  McRaven  v.  McGuire,  9 
Smed.  &  M.  (Miss.)  34;  Commercial  Bank  v. 
Ullman,  10  Smed.  &  M.  (Miss.)  411. 

Missouri.  —  Grimsley  v.  Riley,  5  Mo.  280,  32 
Am.  Dec.  319;  Walker  v.  Keile,  8  Mo.  301; 
Glasscock  v.  Glasscock,  8  Mo.  577. 

New  Jersey.  —  Newbold  v.  Lamb,  5  N.  J.  L. 
516;  Overseers  of  Poor  v.  Amwell,  6  N.  J.  L. 
169. 

Ohio.  —  Osborn  v.  Kistler,  35  Ohio  St.  99  ; 
Michenor  v.  Kinney.  Wright  (Ohio)  459. 

Tennessee.  —  Scruggs  v.  Brackin,  4  Yerg. 
(Tenn.)  528. 

Corporate    Seal.  —  Jacksonville,  etc.,  R.,  etc., 


Co.  v.  Hooper,  160  U.  S.  514;  Sarmiento  v. 
Davis  Boat,  etc.,  Co.,  105  Mich.  300,  55  Am. 
St.  Rep.  446  ;  Thayer  v.  Nehalem  Mill  Co.,  31 
Oregon  437  ;  Eagle  Woolen  Mills  Co.  v.  Mon- 
teith,  2  Oregon  277,  Huey  v.  Van  Wie,  23  Wis. 
613. 

5.  Lee  v.  Adkins,  Minor  (Ala.)  187;  Breit- 
ling  v.  Marx,  123  Ala.  222;  Reynolds  v.  Glas- 
gow Academy,  6  Dana  (Ky.)  39;  McRaven  v. 
McGuire,  9  Smed.  &  M.  (Miss.)  34;  Grimsley 
v.  Riley,  5  Mo.  280,  32  Am.  Dec.  319;  Corlies 
v.  Vannote,  16  N.  J.  L.  324;  English  v.  Helms, 
4  Tex.  231  ;  Flemming  -'.  Powell,  2  Tex.  225  ; 
Parks  v.  Hewlett,  9  Leigh  (Va.)  511  ;  Cromwell 
v.  Tate,  7  Leigh  (Va.)  301,  30  Am.  Dec.  506; 
Norvell  v.  Walker,  9  W.  Va.  447. 

See  also  supra,  this  title,  Nature  and  Suffi- 
ciency—  Recital  in  Instrument. 

6.  Allen  v.  Sullivan  R.  Co.,  32  N.  H.  446 ; 
Farmers,  etc.,  Bank  v.  Haight,  3  Hill  (N.  Y.) 
493  ;  Providence  Telegram  Pub.  Co.  v.  Crahan 
Engraving  Co.,  (R.  I.  1902)  52  Atl.  Rep.  804. 

Corporate  Seal.  —  Johnston  v.  Crawley,  25 
Ga.  316,  71  Am.  Dec.  173;  Curtis  v.  Leavitt,  15 
N.  Y.  89. 

7.  See  the  codes  and  statutes  of  the  various 
states  and  the  following  cases  :  U.  S.  Bank  v. 
Donnally,  8  Pet.  (U.  S.)  361  ;  Dyer  v.  Gill,  32 
Ark.  410;  Edwards  v.  Dillon,  147  111.  14,  37 
Am.  St.  Rep.  199;  Williams  v.  Haines,  27  Iowa 
251,  1  Am.  Rep.  268;  Bradley  v.  Rogers,  33 
Kan.  126;  Gibbs  v.  McGuire,  70  Miss.  646; 
Bosley  v.  Bosley,  85  Mo.  App.  424 ;  Landauer 
v.  Sioux  Falls  Imp.  Co.,  10  S.  Dak.  205;  Gar- 
rett v .  Belmont  Land  Co.,  94  Tenn.  459  ;  Mur- 
ray v.  Beal,  23  Utah  548. 

The  Distinction  Between  Sealed  and  Unsealed 
Instruments  is  merely  arbitrary,  and  unsup- 
ported by  reason.    Ortman  v.  Dixon,  13  Cal.  36. 

8.  Conine  v.  Junction,  etc.,  R.  Co..  3  Houst. 
(Del.)  289,  89  Am.  Dec.  230.  See  also  supra. 
this  title.  Definition. 

9.  Failure  to  Attach  an  Official  Seal  where 
the  officer  is  required  so  to  do  invalidates  the 
official  act.  Welton  v.  Atkinson,  55  Neb.  674, 
70  Am.  St.  Rep.  416. 

Where  No  Official  Seal  Is  Required,  an  instru- 
ment under  the  officer's  hand  and  without  his 
seal  is  valid.  Fisk  v.  Hopping,  169  111.  105  : 
Young  7'.  Wood,  63  Neb.  291. 

Private  Seal.  —  The  statute  sometimes  pro- 
vides for  the  use  of  a  private  seal  when  neces- 
sary.   Haseltine  v.  Donahue,  42  Wis.  576. 
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their  acts.1  For  these  purposes  the  seal  was  essential  to  the  validity  of  the 
instrument  at  common  law  and  is  now  usually  of  the  same  importance  except 
where  by  statute  it  may  be  otherwise;2  its  omission  from  a  bond  reduces  the 
instrument  to  a  simple  contract  3  or  renders  the  instrument  ineffective  as  the 
basis  of  action  where  the  law  requires  a  bond,  unless  it  can  be  amended, * 
and  from  a  deed  of  conveyance  renders  the  instrument  inoperative  to  pass  the 
legal  title,  though  it  will  convey  the  equitable  title,5  or  the  seal  may  be  after- 
wards added  by  the  grantor  so  as  to  relate  back  to  the  date  of  execution  6  or 
may  be  supplied  by  way  of  reformation  in  a  court  of  equity.'  Some  cases 
hold  that  where  a  seal  is  required  on  an  instrument,  the  effect  of  an  omission 
to  seal  is  to  make  that  instrument  inadmissible  in  evidence.8 

VII.  Public  and  Official  Seals  —  Judicial  Notice.  —  The  public  seal  of 
the  state  or  government  proves  itself  and  authenticates  the  laws  of  such 
state.9  So  the  courts  judicially  notice  the  great  seals  of  foreign  governments 
or  sovereigns.10    In  like  manner,  where  officers  act  under  official  seals,  such 


1.  Garrett  v.  Belmont  Land  Co.,  94  Tenn. 
459.  See  the  title  Corporations  (Private), 
vol.  7,  p.  690. 

A  Corporate  Seal  Is  Necessary  whenever  a 
similar  contract  by  an  individual  would  require 
a  seal.  Clarke  v.  Farmers'  Woollen  Mfg.  Co., 
15  Wend.  (N.  Y.)  256;  Benbow  v.  Cook,  115  N. 
Car.  324,  44  Am.  St.  Rep.  454 ;  Allen  v.  Port- 
land, 35  Oregon  420  ;  Thayer  v.  Nehalem  Mill 
Co.,  31  Oregon  437. 

Conveyance  of  Realty.  —  Koehler  v.  Black 
River  Falls  Iron  Co.,  2  Black  (U.  S.)  715;  In 
re  St.  Helen  Mill  Co.,  3  Sawy.  (U.  S.)  88; 
New  Haven  Sav.  Bank  v.  Davis,  8  Conn.  191  ; 
Danville  Seminary  v.  Mott,  136  111.  289;  Gar- 
rett v.  Belmont  Land  Co.,  94  Tenn.  459.  But 
see  State  v.  Manhattan  Rubber  Mfg.  Co.,  149 
Mo.  181  ;  Gordon  v.  San  Diego,  101  Cal.  522. 

Seal  Unnecessary.  —  The  omission  of  the  cor- 
porate seal  has  been  held  not  to  affect  the  valid- 
ity of  the  instrument  in  the  following  cases  : 

Mortgage.  —  Hailey  First  Nat.  Bank  v.  G.  V. 
B.  Min.  Co.,  89  Fed.  Rep.  439  ;  Fowler  v.  Bell, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  822. 

Power  of  Attorney.  —  New  Haven  Sav.  Bank 
v.  Davis,  8  Conn.  191  ;  Ford  v.  Hill,  92  Wis. 
188,  53  Am.  St.  Rep.  902. 

Bill  of  Sale.  —  Carey-Halliday  Lumber  Co.  v. 
Cain,  70  Miss.  628. 

Where  a  Corporation  Has  No  Common  Seal,  the 
absence  or  presence  of  a  seal  upon  an  instru- 
ment cannot  affect  its  validity.  Stevens  v. 
Philadelphia  Ball-Club,  142  Pa.  St.  61  ;  St. 
Philip's  Church  v.  Zion  Presb.  Church,  23  S. 
Car.  297;  Turner  v.  Kingston  Lumber,  etc.,  Co., 
106  Tenn.  1  ;  Precious  Blood  Soc.  v.  Elsythe, 
102  Tenn.  40. 

2.  See  the  titles  Acknowledgments,  vol.  1, 
p.  483;  Bonds,  vol.  4,  p.  618;  Deeds,  vol.  9, 
p.  87;  Notary  Public,  vol.  21,  p.  552.  See 
also  the  title  Executions  Against  Property, 
8  Encyc.  of  Pl.  and  Pr.,  p.  303  ;  and  the  titles 
of  other  writs  in  that  work. 

3.  Bonds.  —  Harman  v.  Harman,  1  Baldw. 
(U.  S.)  129;  Saline  County  v.  Sappington,  64 
Mo.  72 ;  Schuster  v.  Weissman,  63  Mo.  552 ; 
Henoch  v.  Chaney,  61  Mo.  129  ;  State  v.  Thomp- 
son, 49  Mo.  188;  McCIurg  v.  Phillips,  57  Mo. 
214;  Corbin  v.  I.aswell,  48  Mo.  App.  626; 
Daugherty      Yates,  13  Tex.  Civ.  App.  646. 

4.  Attachment  Bond.  —  Hunter  v.  Ladd,  2  111. 
S5i  ;  Lea  v.  Vail,  3  111.  473;  State  v.  Thomp- 
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son,  49  Mo.  188;  State  v.  Chamberlin,  54  Mo. 
338;  Tiffany  v.  Lord,  65  N.  Y.  310;  Van  Loon 
v.  Lyons,  61  N.  Y.  22. 

Removal  Bond.  —  But  on  the  other  hand  it  is 
held  that  the  omission  does  not  destroy  the 
validity  of  the  instrument  where  the  statute 
does  not  require  a  seal,  as  in  the  case  of  a 
removal  bond,  in  which  instance  a  bond  is  re- 
quired in  order  to  remove  a  cause,  but  it  is  held 
not  to  be  sufficient  cause  to  remand  that  a  bond 
approved  by  the  state  court  consistently  with 
the  requirements  of  the  law  of  the  state  as  to 
the  sufficiency  of  a  bond  is  not  sealed.  Loop  v. 
Winter,  115  Fed.  Rep.  362. 

5.  Deeds  of  Conveyance.  —  Todd  v.  Eighmie, 
4  N.  Y.  App.  Div.  9 ;  Precious  Blood  Soc.  v. 
Elsythe,  102  Tenn.  40;  Boggess  v.  Scott,  48  W. 
Va.  316. 

6.  Davis  v.  Hall,  92  111.  85. 

Deed  by  Successor  in  Office.  —  Where  a  deed 
executed  by  a  sheriff  at  an  attachment  sale 
lacks  the  seal  of  the  sheriff,  another  deed  exe- 
cuted by  the  successor  in  office  of  the  sheriff 
will  relate  back  to  the  first  deed  and  sup- 
ply the  deficiency.  Kruse  v.  Wilson,  79  111. 
233- 

7.  Gilbreath  v.  Dilday,  152  111.  207;  Gaylord 
v.  Pelland,  169  Mass.  356;  Solon  v.  Williams- 
burgh  Sav.  Bank,  114  N.  Y.  133;  Wadsworth- 
ville  Poor  School  v.  Bryson,  34  S.  Car.  401  ; 
Duncan  v.  Hodges,  4  McCord  L.  (S.  Car.)  239, 
17  Am.  Dec.  734;  Wood  v.  Goodrich,  9  Yerg. 
(Tenn.)  266. 

8.  As  Evidence.  —  Pitts  v.  Seavey,  88  Iowa 
336;  Tickner  v.  Roberts,  11  La.  14;  Brewer  v. 
Bowersox,  92  Md.  567 ;  Powers  v.  Ware,  2 
Pick.  (Mass.)  451;  Day  v.  Day.  59  Miss.  318; 
Patterson  v.  Galliher,  122  N.  Car.  511;  Hannel 
v.  Smith,  15  Ohio  134;  Barber  v.  Geer,  94  Tex. 
581. 

9.  State  Seal  —  Proof.  —  U.  S.  v.  Amedy,  11 
Wheat.  (U.  S.)  392:  U.  S.  v.  Johns,  1  Wash. 
(U.  S.)  363,  4  Dall.  (Pa.)  416  ;  Yount  v.  Howell, 
14  Cal.  465  ;  Chicago,  etc.,  R.  Co.  v.  Keegan, 
152  III.  413:  Robinson  v.  Gilman,  20  Me.  299; 
State  v.  Carr,  5  N.  H.  367  ;  Coit  v.  Millikin,  1 
Den.  (N.  Y.)  376. 

10.  Judicial  Notice.  —  Henry  v.  Adey,  3  East 
221;  Haggitt  v.  Iniff,  5  De  G.  M.  &  G.  910; 
Anonymous,  9  Mod.  66 ;  Yeaton  v.  Fry,  5 
Cranch  (U.  S.)  343  ;  Church  v.  Hubbart,  2 
Cranch  (U.  S.)  238;  Schoerken  v.  Swift,  etc., 
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Public  and  Official  Seals. 


SEALS— SEAM. 


Definition. 


seals  usually  authenticate  the  official  character  of  the  person  and  prove  them- 
selves,1 and  courts  take  judicial  notice  of  the  seals  of  courts  of  sister  states.2 
But  it  is  otherwise  as  to  the  seals  of  officers  of  foreign  governments,  as  dis- 
tinguished from  the  seals  of  the  governments  themselves;  the  former  are  not 
judicially  noticed.3 


SEAM.  —  See  note  4. 

Co.,  7  Fed.  Rep.  469 ;  Griswold  v.  Pitcairn,  2 
Conn.  90 ;  Barber  v.  International  Co.,  73  Conn. 
587;  Chicago,  etc.,  R.  Co.  v.  Keegan,  152  111. 
413;  Rosine  v.  Bonnabel,  5  Rob.  (La.)  163; 
Watson  v.  Walker,  23  N.  H.  471  ;  Lincoln  v. 
Battelle,  6  Wend.  (N.  Y.)  475;  Hadfield  v. 
Jameson,  2  Munf.  (Va.)  71.  See  also  the  title 
Judicial  Notice,  vol.  17,  p.  918. 

But  see  U.  S.  v.  Palmer,  3  Wheat.  (U.  S.) 
610,  and  Delafield  v.  Hand,  3  Johns.  (N.  Y.) 
310,  where  it  was  held  that  the  seal  of  a  for- 
eign country  does  not  prove  itself,  but  may  be 
proved  like  any  other  fact. 

1.  Ex  p.  Worsley,  2  H.  Bl.  275  ;  De  Leon  v. 
Hubbard,  W.  N.  (1883)  197;  Cooke  v.  Wilby, 
25  Ch.  D.  770;  Walrond  v.  Van  Moses,  8  Mod. 
322 ;  Hutcheon  v.  Mannington,  6  Ves.  Jr.  823  ; 
In  re  Davis,  L.  R.  8  Eq.  98  ;  Cole  v.  Sherard, 
11  Exch.  482;  Pierce  v.  Indseth,  106  U.  S.  546; 
The  Gallego,  30  Fed.  Rep.  274 ;  In  re  Phillips, 
14  Nat.  Bankr.  Reg.  219,  19  Fed.  Cas.  No. 
11,098;  Kaufman  v.  Stone,  25  Ark.  336;  Ash- 
craft  v.  Chapman,  38  Conn.  230 ;  Denmead  v. 
Maack,  2  MacArthur  (D.  C.)  477;  Harding  v. 
Curtis,  45  111.  252 ;  Doe  v.  Vandewater,  7 
Blackf.  (Ind.)  6;  Stephens  v.  Williams,  46 
Iowa  540;  Green  v.  Gross,  12  Neb.  117;  Yarnal 
v.  Hupp,  (Neb.  1902)  90  N.  W.  Rep.  645  ;  Ross 
v.  Bedell,  5  Duer  (N.  Y.)  466;  Browne  v. 
Philadelphia  Bank,  6  S.  &  R.  (Pa.)  484,  9  Am. 
Dec.  463  ;  Bohn  v.  Zeigler,  44  W.  Va.  402. 

Mayor  of  Municipality.  —  In  Duffey  v.  Pres- 
byterian Congregation,  48  Pa.  St.  46,  it  was 
held  that  where  a  deed  was  proved  before  a 
mayor  of  the  city  in  another  state,  the  seal  of 
that  city  need  not  be  proved. 


But  contra  of  the  seal  of  the  corporation  of 
London,  where  the  deed  was  proved  before  the 
lord  mayor.  Chew  v.  Keck,  4  Rawle  (Pa.)  163, 
9  Haz.  Reg.  (Pa.)  301. 

Officers  Commissioned  by  Governor  of  Sister  State. 

—  Dwight  v.  Splane,  11  Rob.  (La.)  487. 

2.  Summer  v.  Mitchell,  29  Fla.  179,  30  Am. 
St.  Rep.  106;  Mangun  v.  Webster,  7  Gill  (Md.) 
78;  De  Sobry  v.  De  Laistre,  2  Har.  &  J.  (Md.) 
191,  3  Am.  Dec.  535;  Com.  v.  Snowden,  1 
Brews.  (Pa.)  218. 

Contra,  as  to  the  seal  of  a  court  of  a  foreign 
country.  Griswold  v.  Pitcairn,  2  Conn.  85  ; 
De  Sobry  v.  De  Laistre,  2  Har.  &  J.  (Md.)  191, 
3  Am.  Dec.  535  ;  Com.  v.  Snowden,  1  Brews. 
(Pa.)  218. 

6eal  of  Clerk  of  Another  United  States  District. 

—  Adams  v.  Way,  33  Conn.  419. 

Mark  of  Judge's  Clerk.  —  A  stamp  on  a  copy 
of  an  order  which  is  the  mark  of  the  judge's 
clerk   will  not  be  judicially  noticed.  Barrett 

Nav.  Co.  v.  Shower,  8  Dowl.  173. 

3.  Schoerken  v.  Swift,  etc.,  Co.,  7  Fed.  Rep. 

469. 

Notaries  —  Under  Law  Merchant.  —  See  the 

title  Notary  Public,  vol.  21,  p.  552. 

4.  Seam. —  In  mining  parlance  seam  is  "a 
term  often  used  synonymously  with  '  stringer,' 
and  commonly  understood  by  miners  to  be  a 
crack  or  crevice  filled  by  mineral  deposit,  and 
occurring  in  the  country  rock,  and  by  means  of 
which  the  prospector  anticipates  being  led  to 
an  ore  body  or  deposit  of  commercial  value." 
McShane  v.  Kenkle,  18  Mont.  208.  See  gen- 
erally the  title  Mines  and  Mining  Claims, 
vol.  20,  p.  677. 
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SEAMEN. 


By  Charles  H.  Street. 

I.  Definitions  —  Who  Are  Seamen,  87. 

1.  Definition  of  Term  "  Seaman,"  87. 

2.  Definition  of  Term  "  Crew,"  87. 

3.  Who  Are  Seamen,  87. 

II.  Shipping  Commissioners,  88. 

1.  ///  General,  88. 

2.  Who  May  Act  as  Shipping  Commissioners,  89. 

3.  What  Vessels  Within  Shipping  Commissioners'  Act,  89. 

III.  Shipments  and  Shipping  Articles,  89. 

1.  Shipping  Articles  in  General,  89. 

a.  Form  and  Requisites  of  Articles,  89. 

b.  What  Vessels  Within  Statute  Requiring  Articles,  90. 

c.  Time  of  Making  Agreement,  90. 
a7.  Signature  of  Articles,  90. 

e.  Description  of  Voyage,  91. 

f.  Alterations  and  Erasures  in  Articles,  91. 

g.  General  Rules  of  Construction,  92. 

2.  Conclusiveness  and  Binding  Effect  of  Articles,  92. 

a.  I 71  General,  92. 

b.  Agreements  Made  under  Duress,  92. 

c.  Unfair  Stipulations  Void,  92. 

d.  Rule   as  to   Stipulations   Derogating  from  General  Rights  of 

Seamen,  93. 

e.  Where  Seaman  Is  Unable  to  Read,  93. 

f.  Contracts  of  Minors  Voidable,  94. 

g.  Substitution  of  New  Master  —  Effect  on  Contract,  94. 

3.  Rights  and  Duties  of  Parties  under  Articles,  94. 

a.  Duty  of  Seamen  to  Make  Voyage,  94. 

b.  Right  of  Seamen  to  Be  Returned  to  Port  of  Shipment,  94. 

c.  Compliance  with  Articles  as  Regards  Description  of  Voyage  — 

Effect  of  Deviations,  94. 

4.  Shipments  Contrary  to  Statute,  95. 

a.  In  General,  95. 

b.  Seamen  Not  Bound  by  Regulations,  96. 

c.  Master  and  Vessel  Subject  to  Penalties,  96. 

d.  Seamen  Held  in  Involuntary  Servitude  Entitled  to  Habeas  Corpus, 

96. 

IV.  Wages  of  Seamen,  96. 

1.  In  General,  96. 

a.  Different  Methods  of  Hiring,  96. 

(1)  Shipments  for  the  Voyage  or  by  the  Month,  96. 

(2)  Shipments  on  Shares,  96. 

b.  Rate  of  Wages  Fixed  by  Articles  Conclusive,  97. 

c.  Rule  When  Wages  Are  Not  Fixed  by  Articles,  97. 

d.  Reshipmcnts  Presumed  to  Be  at  Same  Rate  of  Wages,  97. 

e.  When  Right  to  Wages  Commences,  97. 

f.  Payment  in  Advance  Prohibited  by  Statute  —  Allotments,  98. 

g.  Assignment  of  Wages  in  Advance,  98. 

h.  Exemption  from  Attachment  or  Arrestment,  98. 

/.  Rule  Where  Seaman  Is  Promoted  or  Degraded  During  Voyage, 
99. 
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2.  How  Affected  by  Illegality  of  Voyage,  99. 

3.  How  Affected  by  Idleness  of  Ship,  99. 

4.  How  Affected  by  Interruption  of  Voyage,  99. 

5.  How  Affected  by  Breaking  Up  of  Voyage,  99. 

6.  How  Affected  by  Loss  of  Vessel,  100. 

7.  How  Affected  by  Loss  of  Freight,  10 1. 

8.  How  Affected  by  Capture,  102. 

9.  How  Affected  by  Sickness  or  Death  of  Seaman,  103. 

a.  Rule  in  Case  of  Sickness,  103. 

b.  Rule  in  Case  of  Death,  104. 

c.  Stipulations  for  Pro  Rata  Wages,  104. 

0.  How  Affected  by  Discharge  or  Severance  of  Connection  with  Vessel,  105. 

a.  Where  Discharge  Is  Wrongful,  105. 

b.  Justifiable  Discharge  for  Misconduct,  105. 

c.  Discharges  by  American  Consuls  in  Foreign  Ports,  105. 

(1)  In  General,  105. 

(2)  Seaman  Discharged  by  His  Own  Consent,  105. 

(3)  Where  Vessel  Is  Sold  in  Foreign  Country,  106. 

(4)  Seaman  Discharged  on  His  Own  Complaint,  106. 

(5)  Seaman  Discharged  on  Account  of  Disability,  106. 

(6)  Payment  and  Collection  of  Wages  and  Extra  Allcnvances, 

106. 

d.  Rule  in  Steam- tug  Service,  107. 

e.  Rule  in  Service  on  the  Lakes,  107. 

f.  Rule  Where  Contract  Is  Terminated  by  Mutual  Consent,  107. 

g.  Rule  Where  Seaman  Is  Left  Abroad  Through  His  Own  Negligence, 

107. 

h.  Rule  Where  Seaman  Sues  for  Discharge,  107. 

1.  Rule  Where  Seaman  Is  Absent  from  Ship  Without  Fault,  107. 

2.  Rule  Where  Seaman  Is.  Put  Off  Duty  by  Master,  108. 

3.  Forfeiture  of  Wages,  108. 

a.  Causes  of  Forfeiture,  108. 

(1)  Wilful  Disobedience  of  Lawful  Commands,  108. 

(2)  Mutinous  and  Rebellious  Conduct,  108. 

(3)  Wrongful  Desertion  of  Ship  Before  End  of  Voyage,  108. 

(4)  Failure  to  Join  Ship,  or  Absence  Therefrom  During  Voyage, 

109. 

(5)  Embezzlement  of  Stores  or  Cargo,  109. 

(6)  Smuggling,  no. 

(7)  Acts  Imperiling  Safety  of  Vessel,  no. 

(8)  Acts  Held  Insufficient  to  Warrant  Forfeiture,  no. 

b.  Extent  of  Forfeiture —  Whether  Partial  or  Total,  no. 

c.  Forfeiture  Confined  to  Wages  Antecedently  Earned,  nr. 

d.  Forfeiture  Not  to  Be  Superadded  to  Other  Punishment,  in. 
c.  Forfeiture  Purged  or  Waived,  m. 

4.  Extra  Compensation,  m. 

a.  In  General,  in. 

b.  Extra  Services  in  Case  of  Wreck  or  Peril,  112. 

c.  Work  on  Sundays  or  Holidays  or  at  Night,  112. 

d.  Power  of  Captain  to  Increase  Wages  or  to  Promise  Extra  Wages, 

112. 

5.  Who  Liable  for  Seamen's  Wages,  112. 

a.  In  General,  112. 

b.  Liability  of  Owners  of  Vessel,  112. 

c.  Liability  of  Master,  113. 

d.  Liability  of  Mortgagee  of  Vessel,  113. 

e.  Rule  Where  Vessel  Is  Chartered  or  Taken  on  Shares,  113. 
/.  Rule  Where  Ship  Is  Abandoned  to  Underwriters,  113. 

6.  Lien  for  Wages,  114. 

a.  Ln  General,  114. 
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b.  Where  Vessel  Is  Chartered  or  Sailed  on  Shares,  114. 

c.  Vessel  in  Charge  of  Receiver,  114. 

d.  Voyage  Not  Proceeded  Upon,  1 1 4. 

e.  Right  to  Lien  upon  Cargo,  114. 

f.  Rule  in  Cod  and  Mackerel  Fisheries,  115. 

g.  Lien  for  Extra  Wages,  115. 

h.  Who  Entitled  to  Lien,  115. 

i.  Priority  of  Lien,  116. 

j.  Assignment  of  Lien,  1 1 6. 

k.  Waiver  or  Divestiture  of  Lien,  116. 

(1)  77/  General,  116. 

(2)  By  Laches,  116. 

(3)  Effect  of  Sale  or  Attachment  of  Vessel,  117. 

(4)  Purchase  of  Seaman's  Claim  for   JVages   by  Owner  of 

Vessel,  117. 
17.  Suits  to  Recover  Wages,  117. 

a.  Admiralty  Jurisdiction,  117. 

( 1 )  In  General,  117. 

(2)  Jurisdiction  of  Suits  Against  Foreign  Vessels,  117. 

(a)  In  General,  T17. 

($)  When  Entertained,  118. 

(c)  When  Refused,  1 1 8. 

laiti  of  Flag  Administered  by  Comity,  118. 

(3)  Form  of  Libel —  Whether  in  Rem  or  in  Personam,  118. 

b.  Action  at  Common  Law,  119. 

c.  Time  Limitations,  1 1 9. 

(1)  When  Wages  Are  Due,  119. 

(2)  When  Suit  May  Be  Commenced,  120. 

(3)  Effect  of  Delay  in  Enforcing  Claim,  120. 
Set-offs  and  Deductions,  j  20. 

(1)  In  General,  120. 

(2)  Misconduct  of  Seamen,  120. 

(3)  Neglect  of  Duty  —  Incompetency,  121. 

(4)  Absence  from  Ship  Without  Leave,  121. 

(5)  Leaving  Ship  Before  Cargo  Is  Discharged,  121. 

(6)  Costs  and  Charges  of  Imprisonment,  121. 

(7)  Rule  as  to  General  Average,  Salvage,  or  Collision  Expenses, 

121. 

(8)  Examination  and  Allowance  of  Charges,  121. 

e.  Receipt  or  Release  Signed  by  Seamen  as  a  Defense,  122. 

f.  Award  by  Shipping  Commissioner  as  a  Defense,  122. 

g.  Evidence,  122. 

(1)  Articles  as  Evidence,  122. 

(2)  Competency  of  Master  as  Witness,  123. 

(3)  Competency  of  Seamen  as  Witnesses  for  Each  Other,  123. 

V.  Provisions  and  Antiscorbutics,  123. 

1.  Duly  to  Provide  under  General  Maritime  Law,  123. 

2.  Statutory  Requirements,  123. 

a.  In  General,  123. 

b.  Additional  Compensation  for  Short  Alloicance,  123. 

c.  When  Compensation  for  Short  Allowance  Will  Not  Be  Given,  124. 

d.  Rule  Whett  Food  Specified  in  Statute  Cannot  Be  Procured  —  Sub- 

stitution, 1  24. 

e.  Recovery  of  Statutory  Compensation,  124. 

/.  Criminal  Liability  of  Master  for  Withholding  Food  from  Crew,  124. 
g.  Antiscorbutics,  124. 

Right  of  Seamen  to  Leave  Vessel  Where  Statutes  Are  Violated,  125. 
VI.  Seaworthiness  of  Ship,  125. 

1.  In  General,  125. 
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2.  Rights  of  Seamen  Where  Vessel  Is  Suspected  to  Be  Unseaworthy,  125. 

a.  Before  Voyage  Is  Commenced,  125. 

b.  After  Voyage  Is  Commenced,  125. 

c.  Bight  to  Survey,  126. 

3.  Criminal  liability  for  Sending  Unseaworthy  Vessel  to  Sea,  126. 

VII.  Rights  of  Disabled  Seamen,  126. 

1.  Right  to  Care  at  Expense  of  Ship,  in  General,  126. 

2.  Disability  Due  to  Seaman's  Fault — Effect  of  Contributory  Negligence,  127. 

3.  What  Care  of  Disabled  Seamen  Includes,  127. 

4.  How  Long  Right  Continues,  128. 

5.  Effect  of  Medicine-chest  Statute,  128. 

6.  Effect  of  Statutes  Providing  for  Marine  Hospitals,  129. 

7.  Expenses  of  Cure  Recoverable  as  Wages,  129. 

VIII.  Discipline  and  Punishment  of  Seamen,  129. 

1.  Duty  of  Seamen  to  Obey  Orders,  129. 

2.  Right  of  Master  to  Punish  Seamen  in  General,  129. 

3.  Right  of  Master  to  Degrade  or  Disrate  Seamen,  129. 

IX.  Discharge  of  Seamen,  i  30. 

1.  In  General,  130. 

2.  Causes  for  Discharge,  130. 

3.  Discharge  Before  Shipping  Commissioner,  131. 

4.  Discharges  in  Foreign  Ports,  131. 

a.  In  General,  131. 

b.  Discharge  by  Consul,  131. 

5.  What  Constitutes  Discharge,  132. 

6.  Suit  to  Procure  Discharge,  132. 

7.  Duty  of  Master  to  Receive  Back  Discharged  Seamen,  132. 

X.  Right  to  Damages,  132. 

1.  For  Personal  Injuries  Resulting  f  rom  Negligence,  132. 

a.  I tt  General,  132. 

b.  Where  Injuries  Are  Aggravated  by  Want  of  Proper  Care,  134. 

c.  Suits  for  Damages,  134. 

(1)  Jurisdiction  of  Suits  Against  Foreign  Vessels,  134. 

(2)  Statute  of  Limitations,  134. 

(3)  Contributory  Negligence  as  a  Defense,  134. 

2.  For  Wrojigful  Discharge,  134. 

3.  For  Maltreatment,  Assault  and  Battery,  and  False  Imprisonment,  135. 

a.  Liability  of  Master,  135. 

b.  Liability  of  Vessel  and  Owners,  135. 

c.  False  Imprisonment,  136. 

4.  For  Detention  After  Term  of  Service  Has  Expired,  136. 

5.  For  Clothes  or  Effects  Lost  or  Injured,  136. 

XI.  Desertion,  136. 

1.  What  Constitutes  Desertion  in  General,  136. 

2.  When  Seamen  Are  Justified  in  Leaving  Vessel,  137. 

3.  Punishments  for  Desertion,  138. 

4.  Reclamation  and  Arrest  of  Deserters,  139. 

a.  Deserters  from  American  Vessels,  139. 

b.  Arrest  and  Surrender  of  Deserters  from  Foreign  Vessels,  139. 

5.  Effect  of  Voluntary  Return  to  Ship,  139. 

6.  Entry  in  Log-book  as  Evidence  of  Desertion,  140. 

7.  Aiding  or  Persuading  Seamen  to  Desert,  140. 

8.  Harboring  or  Secreting  Deserters,  140. 

XII.  Laws  for  Protection  and  Relief  of  Seamen,  140. 

1.  Laws  Providing  for  Return  of  Seamen  to  United  States,  140. 

a.  Penalty  for  Failure  to  Return,  140. 

b.  Return  of  Destitute  Seamen  by  Consuls,  141. 

2.  Clothing  of  Seamen  Exempted  from  Attachment,  141. 
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3.  Vessels  Required  to  Provide  Warm  Quarters  in  Cold  Weather,  141. 

4.  Right  to  Lay  Complaints  Before  Consuls  Secured  by  Statute,  141. 

XIII.  Crimes  and  Offenses,  141. 

1.  Mutiny,  Revolt,  and  Kindred  Offenses,  141. 

2.  Abandonment  of  Seamen  in  Foreign  Ports,  142. 

3.  Unauthorized  Boarding  of  Arriving  Vessel,  142. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles:  ADMLRALTY  JURISDLCTLON,  vol.  1,  p.  645; 
MARITIME  LIENS,  vol.  19,  p.  1079;  MASTERS  OF  VESSELS,  vol.  20, 
p.  193;  PILOTS,  vol.  22,  p.  813;  SALVAGE,  vol.  24,  p.  1179;  SHIPS  AND 
SHIPPING,  post. 

1.  Definitions  —  Who  Are  Seamen  —  1.  Definition  of  Term  Seaman. — 

A  seaman  is  one  who  renders  services  pertaining  to  the  business  of  navigating 
a  ship,  and  such  as  are  necessary,  or  tend  to  preserve  the  vessel,  or  take  care 
of  those  navigating  her.1  By  the  interpretation  clause  of  the  Act  of  Congress 
relating  to  merchant  seamen  it  is  provided  that  every  person  (apprentices 
excepted)  who  shall  be  employed  or  engaged  to  serve  in  any  capacity  on 
board  a  vessel  shall  be  deemed  and  taken  to  be  a  seaman.2  And  similar  pro- 
visions are  embodied  in  the  merchant  shipping  acts  of  England3  and  Canada.4" 

2.  Definition  of  Term  Crew. — The  word  "  crew"  is  ordinarily  used  in 
statutes  as  equivalent  to  "ship's  company,"  and  embraces  the  officers  of  the 
vessel  unless  they  are  manifestly  excluded  by  the  context.5  A  stowaway 
who  secretes  himself  on  board  a  vessel,  and  is  discovered  after  the  vessel  is  at 
sea,  is  not  one  of  the  crew,  even  though  he  is  compelled  by  the  master  to 
work  as  a  condition  of  receiving  food.w 

3.  Who  Are  Seamen.  —  The  term  "  seamen  "  has  been  held  to  include  car- 
penters,7 chambermaids,8  clerks  of  steamboats,9  cooks,  both  male  10  and 

1.  Definition  of  Term  Seaman.  —  Sageman  v.  apprentices  duly  indentured  and  registered)  em- 
The  Schooner  Brandywine,  Newb.  Adm.  5  ;  ployed  or  engaged  in  any  capacity  on  board  any 
Black  v.  The  Ship  Louisiana,  2  Pet.  Adm.  268;  ship."  Reg.  v.  Lynch,  (1898)  1  Q.  B.  61  ;  Con- 
Trainer  v.  The  Boat  Superior,  Gilp.  (U.  S.)  nor  v.  The  Ship  Flora,  6  Can.  Exch.  131. 

514  ;  Holt  v.  Cummings,  102  Pa.  St.  212,  48  Am.  The  work  must  be  such  as  is  required  to  be 

Rep.  199.    And  see  the  definition  Mariner,  vol.  done  on  board  a  ship.    The  Ruby  (1898)  P.  59. 

19,  p.  1077.  4.  Canadian  Statute.  —  The  Inland  Water  Sea- 

2.  Statutory  Definitions — -Act  of  Congress  Re-  men's  Act,  Rev.  Stat.  Can.,  c.  75,  in  the  interpo- 
lating to  Merchant  Seamen.  —  Rev.  Stat.  U.  S.,  tation  clause,  defines  "  seamen  "  as  every  person 
§  4612;  The  St.  Louis,  48  Fed.  Rep.  312;  U.  S.  employed  or  engaged  in  any  capacity  on  board 
v.  Sullivan,  43  Fed.  Rep.  604.  any  ship,  except  masters  or  pilots.    Connor  v. 

Persons  Employed  on  Dredge  Without  Independ-  The  Ship  Flora,  6  Can.  Exch.  131. 

ent  Power  of  Propulsion.  —  A  dredge  engaged  in  5.  U.  S.  v.  Winn,  3  Sumn.  (U.  S.)  209. 

cleaning  out  and  deepening  navigable  waters,  6.  Stowaway  Not  One  of  Crew.  —  U.    S.  v. 

and  which  is  moved  from  place  to  place  on  the  Small,   2  Curt.   (U.  S.)  241.    See  Luscom  v. 

water,  is  a  vessel,  even  though  it  has  no  in-  Osgood,  1  Sprague  (U.  S.)  82. 

dependent  power  of  propulsion  by  oars,  sails,  or  7.  Carpenters.  — The  Lord  Hobart,  2  Dods. 

steam,  and  persons  employed  thereon  are  sea-  100;  Saylor  v.  Taylor,  (C.  C.  A.)  77  Fed.  Rep. 

men,  within  the  meaning  of  the  statute.    Saylor  476  ;  Sheridan  v.  Furbur,  Blatchf.  &  H.  Adm. 

v.  Taylor,  (C.  C.  A.)  77  Fed.  Rep.  476.  423  !  The  Coal  Boat  D.  C.  Salisbury.  Olc.  Adm. 

Persons  Employed   on  a   Steam  Ferry  Boat,  71;  U.  S.  v.  Thompson,  1  Sumn.  (U.  S.)  168; 

owned  and  used  by  a  railroad  company  for  the  Holt  v.  Cummings,  102  Pa.  St.  212,  48  Am.  Rep. 

purpose  of  transporting  its  trains  across  the  199.    But  see  Packard  v.  The  Sloop  Louisa,  2 

Mississippi  river,  from  one  state  to  another,  are  Woodb.  &  M.  (U.  S.)  48. 

seamen.    The  St.  Louis,  48  Fed.  Rep.  312.  8.  Chambermaids.  —  Saylor  v.  Taylor,  (C.  C. 

Merchant  Seamen  arc  seamen  in  private  ves-  A.)  77  Fed.  Rep.  476;  Gurney  v.  Crockett,  Abb. 

sels,  as  distinguished  from  seamen  in  the  navy  Adm.  490;  The  Coal  Boat  D.  C.  Salisbury,  Olc. 

or  public  vessels.    The  seamen  employed  on  Adm.  71  ;  Holt  v.  Cummings,  102  Pa.  St.  212, 

private  vessels  of  all  nations  are  merchant  sea-  48  Am.  Rep.  199. 

men,  and  literally  included  in  this  phrase.    U.  9.  Clerks  of  Steamboats.  —  Saylor  v.  Taylor, 

S.  v.  Sullivan,  43  Fed.  Rep.  604.  (C.  C.  A.)   77  Fed.  Rep.  476;  The  Sultana, 

3.  English  Statute. — -By  the  interpretation  Brown  Adm.  13;  Holt  v.  Cummings,  102  Pa. 
clause  of  the  Merchant  Shipping  Act,  1854,  §  2,  St.  212,  48  Am.  Rep.  199. 

it  is  enacted  that  the  term  "  seaman  "  shall  in-  10.  Male  Cooks.  —  Saylor  v.  Taylor,  (C.  C.  A.) 

elude  every  person  "  (except  masters,  pilots,  and  77  Fed.  Rep.  476;  The  James  H.  Shrigley,  50 
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female,1  coopers,8  deck-hands,3  engineers,4  firemen,5  fishermen,6  pilots,7 
porters,8  seal  hunters,9  stewards,10  surgeons,11  waiters,12  and  even  persons 
employed  by  the  owners  of  boats  to  take  charge  of  confectionery  stands 
thereon;13  but  it  does  not  include  ship's  husbands,14  or  musicians  on  board 
of  a  vessel  who  are  hired  and  employed  as  such,15  or  landsmen  who.  while 
being  carried  as  passengers,  render  some  slight  assistance  in  working  the 
ship. 16  Nor  are  shipkeepers  having  charge  of  vessels  anchored  in  harbors  or 
lying  at  wharves  ordinarily  seamen.17 

Master  and  other  Officers.  —  As  used  in  a  statute  the  term  "seamen  "  may  or 
may  not  include  the  master  and  other  officers  of  a  vessel,  according  to  the 
purpose  of  the  enactment.18 

II.  Shipping  Commissioners  —  1.  In  General.  —  Shipping  commissioners 
are  public  officers  charged  with  a  general  supervision  of  the  contracts  of  sea- 
men and  the  enforcement  of  laws  for  their  protection  and  relief.19  Their 
compensation  is  regulated  by  statute,  and  expenses  incurred  by  them  in  the 
performance  of  their  duties  are  a  proper  charge  againsjt  the  government.20 


Fed.  Rep.  287;  Allen  v.  Hallet,  Abb.  Adm.  573; 
Sheridan  v.  Furbur,  Blatchf.  &  H.  Adm.  423 ; 
U.  S.  v.  Thompson,  1  Suran.  (U.  S.)  168;  Holt 
v.  Cummings,  102  Pa.  St.  212,  48  Am.  Rep.  199. 

1.  Female  Cooks.  —  The  Jane  &  Matilda,  1 
Hag.  Adm.  187,  33  Rev.  Rep.  709;  Sageman  v. 
The  Schooner  Brandywine,  Newb.  Adm.  5  ;  The 
James  H.  Shrigley,  50  Fed.  Rep.  287. 

2.  Cooperu. —  U.  S.  v.  Thompson,  1  Sumn.  (U. 
S.)  168. 

3.  Deck-hands.  —  Packard  v.  The  Sloop  Louisa, 
2  Woodb.  &  M.  (U.  S.)  48  ;  Holt  v.  Cummings, 
102  Pa.  St.  212,  48  Am.  Rep.  199. 

4.  Engineers  in  General.  —  Gurney  v.  Crockett, 
Abb.  Adm.  490;  The  Pioneer,  Deady  (U.  S.)  72; 
Holt  v.  Cummings,  102  Pa.  St.  212,  48  Am.  Rep. 
199;  The  Steamer  May  Queen,  1  Sprague  (U. 
S.)  588  ;  Packard  v.  The  Sloop  Louisa,  2  Woodb. 
&  M.  (U.  S.)  48;  Holt  v.  Cummings,  102  Pa. 
St.  212,  48  Am.  Rep.  199. 

Engineer  on  Suhmarine  Torpedo  Boat  in  Employ 
of  Government. —  The  Destroyer,  56  Fed.  Rep. 
3io- 

Engineer  in  Charge  of  Steam  Dredge  in  Govern- 
ment Employ.  —  The  Atlantic,  53  Fed.  Rep.  607. 

5.  Firemen.  —  Gurney  v.  Crockett,  Abb.  Adm. 
490 ;  Packard  v.  The  Sloop  Louisa,  2  Woodb.  & 
M.  ( U.  S.)  48;  Holt  v.  Cummings,  102  Pa.  St. 
212,  48  Am.  Rep.  199. 

6.  Fishermen.  —  The  Carrier  Dove,  (C.  C.  A.) 
97  Fed.  Rep.  1 1 1. 

Fishermen  Not  Merchant  Seamen  Within  Stat- 
utes. —  Telles  v.  Lynde,  47  Fed.  Rep.  912;  The 
Cornelia  M.  Kingsland,  25  Fed.  Rep.  856. 

7.  Pilots. —  U.  S.  Thompson,  1  Sumn.  (U. 
S.)  168  ;  Packard  v.  The  Sloop  Louisa,  2  Woodb. 
&  M.  (U.  S.)  48. 

8.  Porters.  —  Holt  v.  Cummings,  102  Pa.  St. 
*  212,  48  Am.  Rep.  199. 

9.  Seal  Hunters. —  The  Ocean  Spray,  4  Sawy. 
(U.  S.)  105. 

10.  Stewards. —  Saylor  v.  Taylor,  (C.  C.  A)  77 
Fed.  Rep.  476  ;  Gurney  v.  Crockett,  Abb.  Adm. 
490 ;  Sheridan  v.  Furbur,  Blatchf.  &  H.  Adm. 
423  ;  The  Coal  Boat  D.  C.  Salisbury,  Olc.  Adm. 
71;  U.  S.  v.  Thompson,  1  Sumn.  (U.  S.)  168; 
Holt  v.  Cummings,  102  Pa.  St.  212,  48  Am.  Rep. 
199. 

11.  Surgeons. — -The  Coal  Boat  D.  C.  Salisbury. 
Olc.  Adm.  71  ;  Gurney  v.  Crockett,  Abb.  Adm. 
490;  U.  S.  v.  Thompson,  1  Sumn.  (U.  S.)  168. 


And  see  The  Lord  Hobart,  2  Dods.  100  ;  Holt  v. 
Cummings,  102  Pa.  St.  212,  48  Am.  Rep.  199. 
Compare  Packard  v.  The  Sloop  Louisa,  2 
Woodb.  &  M.  (U.  S.)  48 ;  Gardner  v.  The  Ship 
New  Jersey,  1  Pet.  Adm.  223. 

12.  Waiters.  —  Saylor  v.  Taylor,  (C.  C.  A.)  77 
Fed.  Rep.  476. 

13.  Persons  in  Charge  of  Confectionery  Stands. — 
Connor  v.  The  Ship  Flora,  6  Can.  Exch.  131. 

14.  Ship's  Husband  Not  a  Seaman.  —  The  Ruby, 
(1898)  P.  59. 

15.  Musicians  Not  Seamen.  —  Trainer  v.  The 
Boat  Superior,  Gilp.  (U.  S.)  514;  McElhaney  v. 
The  Ship  Flora,  6  Can.  Exch.  129. 

16.  Landsmen  Rendering  Incidental  Services  on 
Vessel  Not  Seamen.  —  The  Sarah  E.  Kennedy,  29 
Fed.  Rep.  264. 

17.  Shipkeepers  and  Caretakers  Not  Ordinarily 
Seamen.  —  Gurney  Crockett,  Abb.  Adm.  490  ; 
Brown      The  Ship  Flora,  6  Can.  Exch.  133. 

18.  Master  and  Other  Officers.  —  "In  a  broad 
sense,  '  seaman  '  may  extend  to  the  master  and 
officers  ;  in  a  narrower  one  it  means  only  one  of 
the  crew.  The  context  and  general  object  must 
determine."    2  Abb.  L.  Diet.  452. 

The  Mate  of  a  Vessel  is  a  seaman.  Atkyns  v. 
Burrows,  1  Pet.  Adm.  244 ;  Holt  v.  Cummings, 
102  Pa.  St.  212,  48  Am.  Rep.  199. 

Under  an  act  of  Congress  which  speaks  of 
two  classes  of  persons  belonging  to  a  vessel, 
viz.,  officers  and  crew,  the  mate  is  not  a  seaman 
or  mariner.    Ely  v.  Peck.  7  Conn.  239. 

19.  Powers  and  Duties  of  Shipping  Commissione?  s 
in  General.  —  U.  S.  v.  The  Grace  Lothrop,  95  U. 
S.  527;  Ravesies  v.  U.  S.,  35  Fed.  Rep.  917,  37 
Fed.  Rep.  447;  U.  S.  v.  King,  23  Fed.  Rep.  138; 
The  Montapedia,  14  Fed.  Rep.  427;  Matter  of 
Shipping  Com'rs,  16  Blatchf.  (U.  S.)  92;  In  re 
Shipping  Com'rs,  13  Blatchf.  (U.  S.)  339. 

Functions  Limited  to  American  Vessels. —  The 
title  of  the  act  authorizing  the  appointment  of 
shipping  commissioners  limits  their  action  to  a 
superintendence  of  shipments  on  vessels  belong- 
ing to  the  United  States.  The  Montapedia,  14 
Fed.  Rep.  427. 

20.  Compensation  and  Expenses  of  Shipping  Com- 
missioners. —  U.  S.  v.  Reed,  167  U.  S.  664;  U. 
S.  v.  Gunnison.  155  U.  S.  389;  U.  S.  v.  Reed. 
(C.  C.  A.)  61  Fed.  Rep.  414,  (C.  C.  A.)  69  Fed. 
Rep.  841  ;  Ravesies  v.  U.  S..  35  Fed.  Rep.  917, 
37  Fed.  Rep.  447 ;  Matter  of  Shipping  Com'rs, 
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2.  Who  May  Act  as  Shipping  Commissioners.  —  In  ports  where  no  shipping 
commissioner  has  been  appointed  the  duties  of  the  office  may  be  performed 
by  the  collector  of  customs  or  his  deputy;1  and  as  regards  certain  voyages, 
owners,  consignees,  and  masters  of  vessels  are  authorized  to  act  as  their  own 
shipping  commissioners.3  In  other  cases  persons  who  are  not  shipping  com- 
missioners are  forbidden  to  perform  or  attempt  to  perform  the  duties  of  the 
office;3  and  it  was  formerly  made  a  misdemeanor,  by  statute,  to  pay  shipping 
fees  to  persons  other  than  officers  authorized  to  collect  them.4 

3.  What  Vessels  Within  Shipping  Commissioners'  Act.  —  For  a  time  vessels 
engaged  in  the  coastwise  trade,  with  certain  exceptions,  were  exempted  from 
the  provisions  of  the  Shipping  Commissioners'  Act;5  but  by  subsequent 
statutes  the  provisions  of  that  act  have  been  rendered  applicable  to  coasting 
vessels.6 

III.  Shipments  and  Shipping  Articles  —  1.  Shipping  Articles  in  General  — 

a.  Form  and  Requisites  of  Articles.  —  In  both  the  United  States  and 
England  contracts  for  the  hire  of  seamen,  generally  called  shipping  articles, 
are  required  by  statute  to  be  made  in  print  or  writing. 7  The  particulars 
which  they  are  required  to  contain  are  prescribed  by  statute,**  the  principal 
specifications  required  being  the  agreement  as  to  the  rate  of  wages,9  and  the 
description  of  the  voyage  or  term  of  service.10 


1 6  Blatchf.  (U.  S.)  92;  In  re  Shipping  Com'rs, 
13  Blatchf.  (U.  S.)  339- 

Commissioners  Not  Entitled  to  Fees  for  Reship- 
ments.  —  Young  v.  American  Steamship  Co., 
105  U.  S.  44.  But  see  Ravesies  v.  U.  S.,  35  Fed. 
Rep.  917,  37  Fed.  Rep.  447. 

1.  When  Collector  of  Customs  May  Act  as  Ship- 
ping Commissioner.  —  U.  S.  v.  The  Grace  Lo- 
throp,  95  U.  S.  527. 

2.  When  Owners,  Consignees,  and  Masters  of 
Vessels  May  Act  as  Commissioners.  —  U.  S.  v.  The 
Grace  Lothrop,  95  U.  S.  527  ;  Burton  v.  Frye, 
139  Mass.  131. 

3.  Persons  Not  Shipping  Commissioners  For- 
bidden to  Act  as  Such.  —  U.  S.  v.  The  Grace 
Lothrop,  95  U.  S.  527. 

A  Person  Who  Merely  Engages  Seamen  for  a 
Vessel  is  not  liable  to  the  penalty  although  he  is 
not  a  shipping  commissioner.  U.  S.  v.  Smith, 
95  U.  S.  536. 

Burden  of  Proof  in  Action  for  Penalty.  —  In  an 
action  against  a  person  who  is  not  a  shipping 
commissioner  to  recover  the  statutory  penalty 
for  the  exaction  of  shipping  fees,  the  burden  of 
proof  is  on  the  defendant  to  show  himself 
within  the  exemptions  of  the  statute,  and  it  is 
not  incumbent  on  the  plaintiff  to  negative  the 
existence  of  the  exculpating  facts.  U.  S.  v. 
Rose,  12  Fed.  Rep.  576. 

4.  In  U.  S.  v.  King,  23  Fed.  Rep.  138,  it  was 
held  that  the  statute  did  not  apply  to  steamboats 
navigating  the  inland  rivers  of  the  United 
States.    The  Fclipse,  53  Fed.  Rep.  276. 

5.  Coasting  Vessels  Formerly  Exempted  from 
Shipping  Commissioners'  Act.  —  U.  S.  v.  Buckley, 
31  Fed.  Rep.  804;  U.  S.  v.  King,  23  Fed.  Rep. 
138.  And  see  re  Simpson,  119  Fed.  Rep. 
620;  U.  S.  v.  Bain,  5  Fed.  Rep.  192. 

6.  Coasting  Vessels  Now  Subject  to  Shipping 
Commissioners'  Act.  —  24  U.  S.  Stat,  at  L.  80, 
§  2  ;  29  U.  S.  Stat,  at  L.  689,  §  8. 

Vessels  Trading  on  Navigable  Rivers.  —  The 
Act  of  Congress  of  June  19,  1886,  authorizing 
shipping  commissioners  to  charge  fees  for  ship- 
ping crews  on  vessels  engaged  in  the  coastwise 
trade,  includes  vessels  in  the  carrying  trade  on 
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a  navigable  river.  Ravesies  v.  U.  S.,  37  Fed. 
Rep.  447,  reversing  35  Fed.  Rep.  917. 

7.  Shipping  Articles  to  Be  in  Print  or  Writing. 
—  The  Minerva,  1  Hag.  Adm.  347  ;  Redmond  v. 
Smith,  7  M.  &  G.  457,  49  E.  C.  L.  457,  8  Jur. 
711  ;  U.  S.  v.  The  Grace  Lothrop,  95  U.  S.  527; 
U.  S.  v.  King,  23  Fed.  Rep.  138;  The  Ianthe,  3 
Ware  (U.  S.)  126,  12  Fed.  Cas.  No.  6,992;  The 
Atlantic,  Abb.  Adm.  451;  The  Steamship  City 
of  Mexico,  7  Ben.  (U.  S.)  31  (affirn,cd  11  Blatchf. 
(U.  S.)  489)  :  The  Sarah  Jane,  Blatchf.  &  H. 
Adm.  401  ;  Page  v.  Sheffield,  2  Curt.  (U.  S.) 
377;  In  re  Bryant,  Deady  (U.  S.)  118;  The 
Brig.  Osceola,  Olc.  Adm.  450. 

8.  Particulars  of  Shipping  Articles  Prescribed 
by  Statute.  —  U.  S.  v.  The  Grace  Lothrop,  95  U. 
S.  527  ;  The  Sarah  Jane,  Blatchf.  &  H.  Adm.  401. 

In  In  re  Bryant,  Deady  (U.  S.)  118,  where  it 
was  objected  to  the  shipping  articles  that  they 
lacked  the  certificate  of  the  collector,  were  not 
accompanied  by  a  descriptive  list  of  the  crew, 
certified  by.  the  master,  and  had  no  memoran- 
dum indorsed  upon  them  of  the  time  when  the 
crew  came  on  board,  it  was  held  that,  except  as 
to  the  memorandum,  these  particulars  were  only 
required  for  a  foreign  voyage,  and  that  as  to  the 
memorandum,  a  neglect  to  make  it  did  not 
vitiate  the  articles,  but,  in  a  suit  for  wages,  might 
authorize  the  court  to  allow  the  seamen's  pay 
to  commence  from  the  date  of  signing  them. 

Articles  Presumed  to  Include  General  Provisions 
of  Maritime  Law.  —  The  general  principle  ap- 
plicable to  the  rights  and  liabilities  of  seamen  is, 
that  the  shipping  contract  is  presumed  to  in- 
clude the  provisions  of  the  law  maritime,  except 
as  varied  or  modified  by  express  stipulation  be- 
tween the  parties.  The  Atlantic,  Abb.  Adm. 
45i. 

9.  Articles  Must  State  Wages.  —  Rev.  Stat. 
U.  S.,  §  45 1 1  ;  The  Atlantic,  Abb.  Adm.  451; 
Jansen  v.  The  Russian  Ship  Theodor  Heinrich, 
Crabbe  (U.  S.)  226;  The  Minerva,  1  Hag.  Adm. 
347- 

10.  Articles  Must  Describe  Voyage  or  Term  of. 
Service.  —  Rev.  Stat.  U.  S.,  §§  451 1,  4520;  The  ' 
Minerva,  1  Hag.  Adm.  3.17;  The  Gem,  1  Lowell 
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Validity  of  Foreign  Contract  Dependent  upon  Foreign  Law.  —  Where  a  shipping  agree- 
ment is  made  in  a  foreign  country  for  services  on  board  a  foreign  vessel  its 
validity  depends  upon  the  law  of  that  country.1 

b.  What  Vessels  Within  Statute  Requiring  Articles.  —  A  general 
coasting  and  trading  voyage,  on  which  the  vessel  is  to  trade  at  ports  in 
different  states,  is  within  the  statute  requiring  written  articles.3  But  the 
statutes  do  not  apply  to  tugboats  engaged  in  towing  vessels  from  one  place 
to  another,  and  not  bound  on  a  voyage  to  any  port,3  or  to  vessels  bound  on 
whaling  voyages.4  Nor  is  there  any  statute  prohibiting  the  employment  of 
fishermen  under  oral  agreements.5  Vessels  engaged  in  the  coasting  trade, 
with  certain  exceptions,  were  formerly  exempted  from  the  requirements  of 
the  Shipping  Commissioners'  Act  in  regard  to  written  shipping  articles,6  but 
subsequent  statutes  have  extended  the  requirements  of  this  act  to  such  vessels 
where  their  crews  are  shipped  by  shipping  commissioners.7 

c.  Time  of  Making  Agreement.  —  The  master  of  the  vessel  must  make 
the  required  agreement  with  the  seamen  before  proceeding  on  the  voyage,8 
but  there  is  nothing  in  the  statute  which  requires  it  to  be  made  before  the 
seamen  are  received  on  board.9  The  English  statute  directs  that  seamen 
shall  sign  the  articles  within  three  days  after  entering  on  board  the  vessel.10 

d.  Signature  of  Articles.  —  The  articles  must  be  signed  by  each  sea- 
man 11  in  the  presence  of  a  shipping  commissioner  ; ia  and  the  signature  of  the 


(U.  S.)  180;  Page  v.  Sheffield,  2  Curt.  (U.  S.) 
377  ;  Brown  v.  Jones,  2  Gall.  (U.  S.)  477 ;  In  re 
Bryant,  Deady  (U.  S.)  118;  The  Brig  Osceola, 
Olc.  Adm.  450. 

Statute  Not  Applicable  to  Whaling  Voyages.  — 
Burdett  v.  Williams,  27  Fed.  Rep.  113. 

Under  the  English  Statute  the  articles  may 
state  either  the  nature  and  duration  of  the  in- 
tended voyage  or  engagement,  or  the  maximum 
period  of  the  voyage  or  engagement  and  the 
places  or  parts  of  the  world  to  which  it  is  not 
to  extend.  Under  this  statute  it  has  been  held 
that  articles  stating  the  places  to  which  the  voy- 
age may  extend  exclude  by  necessary  implica- 
tion all  other  places  or  parts  of  the  world,  and 
are  sufficient.  The  Hermine,  3  Sawy.  (U.  S.) 
80. 

1.  Validity  of  Foreign  Contract  Dependent  upon 
Foreign  Law.  — The  Hermine,  3  Sawy.  (U.  S.) 
80. 

2.  The  Crusader,  1  Ware  (U.  S.)  437. 
Illinois  and  Michigan  Adjoining  States  Within 

Meaning  of  Statute.  —  Thorson  v.  Peterson,  9 
Fed.  Rep.  517. 

The  Term  State  Includes  a  Territory.  —  In  re 
Bryant,  Deady  (U.  S.)  118. 

3.  Statutes  Not  Applicable  to  Tug-boats.  — 
The  John  Martin,  2  Abb.  (U.  S.)  172;  Milligan 
v.  The  Propeller  B.  F.  Bruce,  Newb.  Adm. 
539- 

4.  Statutes  Not  Applicable  to  Whaling  Vessels. 

—  The  Atlantic,  Abb.  Adm.  451. 

5.  Section  4391  of  the  Revised  Statutes  was 
not  intended  to  prohibit  the  employment  of  fish- 
ermen in  the  cod  and  mackerel  fisheries  without 
a  written  agreement,  but  only  to  enable  fisher- 
men to  take  advantage  of  the  bounties  granted 
by  statute.  Under  this  statute  an  oral  agree- 
ment is  not  contrary  to  the  provisions  of  an  act 
of  Congress  in  such  sense  as  to  subject  the 
master  of  the  vessel  to  a  penalty.  The  Cornelia 
M.  Kingsland,  25  Fed.  Rep.  856.  And  see  The 
Ianthe,  3  Ware  (U.  S.)  126,  12  Fed.  Cas.  No. 
6,992. 


6.  Coasting  Vessels  Formerly  Exempted  from 
Requirements  of  Shipping  Commissioners'  Act.  — 

U.  S.  v.  King,  23  Fed.  Rep.  138;  Burdett  v. 
Williams,  27  Fed.  Rep.  113. 

7.  Coasting  Vessels  Now  Within  Requirements 
of  Statute.  —  26  U.  S.  Stat,  at  L.  320 ;  28  U.  S. 
Stat,  at  L.  667  ;  29  U.  S.  Stat,  at  L.  687.  And 
see  U.  S.  v.  Smith,  95  U.  S.  538. 

8.  Agreement  to  Be  Made  Before  Proceeding  on 
Voyage. —  U.  S.  v.  The  Grace  Lothrop,  95  U.  S. 
527  ;  In  re  Bryant,  Deady  (U.  S.)  118  ;  The  Brig 
Osceola,  Olc.  Adm.  450. 

9.  No  Law  Requiring  Agreement  Before  Seamen 
Are  Received  on  Board.  —  U.  S.  v.  The  Thomas 
W.  Haven,  3  Fed.  Rep.  347. 

10.  Requirements  of  English  Statute.  —  The  Mi- 
nerva, 1  Hag.  Adm.  347  ;  The  Isabella,  2  C.  Rob. 
241. 

11.  Articles  to  Be  Signed  by  Each  Seaman. — 

The  Elvine,  19  Fed.  Rep.  528. 
Voyages  on  the  Lakes  and  Public  Navigable 

Waters  Connecting  the  Same  are  within  the  stat- 
ute requiring  shipping  articles  to  be  signed.  The 
Pacific.  23  Fed.  Rep.  154. 

Rule  as  to  Seamen  Shipped  Abroad.  —  The  Act 
of  1790  did  not  require  seamen  who  shipped  in 
a  foreign  port  to  sign  the  articles,  and,  although 
the  Act  of  1840  makes  it  the  duty  of  the  master 
to  apply  to  the  consul  and  cause  the  name  of 
every  seaman  shipped  abroad  to  be  entered  upon 
the  articles,  it  does  not  require  the  signature 
of  the  seamen.  Gladding  v.  Constant,  1  Sprague 
(U.  S.)  73. 

12.  Articles  to  Be  Signed  in  Presence  of  Shipping 

Commissioner. —  Rev.  Stat.  U.  S.,  §  4512. 

Vessels  in  the  Coastwise  Trade  and  in  the  trade 

with  Canada,  Newfoundland,  the  West  Indies, 
or  Mexico  were  formerly  exempted  from  the 
operation  of  the  statute  requiring  the  articles 
to  be  signed  in  the  presence  of  a  shipping  com- 
missioner. U.  S.  v.  The  Grace  Lothrop,  95  U. 
S.  527,  Holmes  (U.  S.)  342;  U.  S.  v.  King,  23 
Fed.  Rep.  138.  And  see  U.  S.  v.  The  Steam- 
ship City  of  Mexico,  1 1  Blatchf.  (U.  S.)  489,  7 
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master  is  also  required  by  statute.1 

Shipping  Masters  Not  Permitted  to  Sign  for  Seamen.  —  A  shipping  master  who  acts 
as  agent  for  the  ship  and  captain  and  is  paid  for  the  seamen  he  procures 
should  not  be  allowed  to  sign  the  articles  for  such  seamen.2 

e.  Description  of  Voyage.  —  The  description  of  the  voyage  or  term  of 
service  contained  in  the  shipping  articles  must  be  definite  and  free  from 
ambiguity.3  If  it  is  not  sufficiently  definite  the  seamen  may  leave  the  vessel 
at  any  time  when  they  can  do  so  without  causing  special  inconvenience  to 
the  owners.* 

Construction  of  Articles  as  to  Description  of  Voyage.  — •  The  description  of  the  voyage 
contained  in  the  articles  is  to  be  construed  reasonably,  and  with  due  regard 
to  the  true  meaning  of  the  parties  to  the  contract.5  The  word  "  or  "  will 
not  be  construed  to  mean  "  and,"  6  or  vice  versa  the  word  "  and  "  taken  to 
mean  "  or,"  unless  it  is  clearly  apparent  that  such  was  the  intent  of  the 
parties.7  The  words  "  or  elsewhere  "  will  either  be  disregarded  entirely,  or 
else  construed  as  subordinate  to  the  principal  voyage.8 

/.  Alterations  and  Erasures  in  Articles.  —  In  case  of  alterations 
in  shipping  articles  every  intendment  is  made  against  those  who  write  out  the 
articles.  If  a  line  is  filled  out  erroneously  a  new  line  ought  to  be  written 
which  will  be  free  from  alteration  and  ambiguity.9 


Ben.  (U.  S.)  31 ;  U.  S.  v.  Smith,  95  U.  S.  536  ; 
U.  S.  v.  Bain,  5  Fed.  Rep.  192. 

But  this  requirement  of  the  statute  now  ap- 
plies to  such  vessels  where  their  crews  are 
shipped  by  shipping  commissioners.  26  U.  S. 
Stat,  at  L.  320. 

When  Valid  under  English  Statutes  Although 
Not  Executed  in  Presence  of  Consular  Agent.  — 
Frazer  v.  Hatton,  3  Jur.  N.  S.  694. 

1.  Signature  of  Master  Required  by  Statute.  — 
Rev.  Stat.  U.  S.,  §  4511. 

Signature  of  Captain  Not  Required  under  Act 
of  1790.  —  Botker  v.  Towner,  3  E.  D.  Smith  (N. 
Y.)  132. 

2.  Shipping  Master  Not  Permitted  to  Sign  for 

Seamen. —  In  re  Bryant,  Deady  (U.  S.)  118. 

3.  Description  of  Voyage  Must  Be  Definite.  — 
Jansen  v.  The  Russian  Ship  Theodor  Heinrich, 
Crabbe  (U.  S.)  226  ;  Snow  v.  Wope,  2  Curt.  (U. 
S.)  301;  The  Christina,  Deady  (U.  S.)  49; 
Magee  v.  The  Ship  Moss,  Gilp.  (U.  S.)  219; 
Anonymous,  5  Hughes  (U.  S.)  32  ;  The  Gem,  1 
Lowell  (U.  S.)  180;  The  Horace  E.  Bell,  3 
Ware  (U.  S.)  236,  12  Fed.  Cas.  No.  6,702. 

For  Descriptions  Held  to  Be  Too  Indefinite, 
see  The  Occidental,  101  Fed.  Rep.  997  ;  Wope 
v.  Hemenway,  1  Sprague  (U.  S.)  300;  Roberts 
v.  Knights,  7  Allen  (Mass.)  449,  following  The 
Westmorland,  1  W.  Rob.  216. 

For  Descriptions  Held  to  Be  Sufficiently  Definite, 
see  The  Mermaid,  115  Fed.  Rep.  13;  The  Roy 
Somers,  107  Fed.  Rep.  750;  The  Occidental,  87 
Fed.  Rep.  485;  U.  S.  v.  Bain,  5  Fed.  Rep.  192; 
U.  S.  v.  Staly,  1  Woodb.  &  M.  (U.  S.)  338. 

Definite  Commencement  and  End  Essential.  — 
The  term  "  voyage,"  like  the  term  "  voyage  as- 
sured," is  a  technical  phrase,  and  always  im- 
ports a  definite  commencement  and  end.  Anony- 
mous, 5  Hughes  (U.  S.)  32. 

Articles  in  the  Alternative  for  a  specified  voy- 
age or  for  a  term  of  service  are  valid.  Frazer 
v.  Hatton,  3  Jur.  N.  S.  694,  26  L.  J.  C.  PI.  226. 

4.  Seamen  Entitled  to  Leave  Vessel  Where 
Voyage  Is  Not  Sufficiently  Described.  —  Snow  v. 
Wope,  2  Curt.  (U.  S.)  301  ;  The  Gem,  1  Lowell 
(U.  S.)  180;  The  Horace  E.  Bell,  3  Ware  (U. 
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S.)  236;  12  Fed.  Cas.  No.  6,702;  Roberts  v. 
Knights,  7  Allen  (Mass.)  449. 

5.  General  Rules  of  Construction.  —  Magee  v. 
The  Ship  Moss,  Gilp.  (U.  S.)  219. 

For  Construction  of  Particular  Descriptions 
see  The  Falls  of  Keltie,  114  Fed.  Rep.  357; 
Dary  v.  The  Caroline  Miller,  36  Fed.  Rep.  507  ; 
Brown  v.  Jones,  2  Gall.  (U.  S.)  477;  The  Disco, 
2  Sawy.  (U.  S.)  474;  The  Ada,  2  Ware  (U.  S.) 
408;  Noble  v.  Steele,  42  Me.  518. 

6.  "  Or  "  Not  Construed  as  "And."  —  Douglass 
v.  Eyre,  Gilp.  (U.  S.)  147. 

7.  "And  "  Not  Construed  as  "  Or."  —  Anony- 
mous, 5  Hughes  (U.  S.)  32. 

8.  Construction  of  Words  "Or  Elsewhere."  — 
The  Minerva,  1  Hag.  Adm.  347 ;  The  George 
Home,  1  Hag.  Adm.  370 ;  The  Sarah  Jane, 
Blatchf.  &  H.  Adm.  411  ;  The  Christina,  Deady 
(U.  S.)  49  ;  Brown  v.  Jones,  2  Gall.  (U.  S.)  477  ; 
Magee  v.  The  Ship  Moss,  Gilp.  (U.  S.)  219; 
Anonymous,  5  Hughes  (U.  S.)  32,  1  Fed.  Cas. 
No.  449  ;  Ely  v.  Peck,  7  Conn.  239.  Compare 
Jones  v.  Buchanan,  5  Hughes  (U.  S.)  40. 

Rule  as  to  Whaling  Voyage.  —  Whatever  ob- 
jection there  may  be  to  the  vagueness  of  the 
term  "  elsewhere  "  in  the  description  of  a  trad- 
ing or  freighting  voyage,  it  does  not  seem  to 
apply  with  so  much  force  to  a  whaling  voyage. 
Gifford  v.  Kollock,  3  Ware  (U.  S.)  45,  10  Fed. 
Cas.  No.  5,409. 

9.  Alterations  in  Articles  —  Presumption  Against 
Parties  Writing  the  Articles.  —  The  Richard 
Vaux,  20  Fed.  Rep.  654.  And  see  Rev.  Stat. 
U.  S.,  §  4575- 

Immaterial  Erasures  not  varying  the  effect  of 
articles,  disregarded.  The  Schooner  Eagle,  Olc. 
Adm.  232. 

The  British  Shipping  Act  provides  that  every 
erasure,  interlineation,  or  alteration  in  shipping 
articles  shall  be  wholly  inoperative,  unless 
proved  to  have  been  made  with  the  consent  of 
all  the  persons  interested  in  such  erasure,  in- 
terlineation, or  alteration,  by  the  written  attes- 
tation of  some  shipping  master,  justice,  officer 
of  customs,  etc.  The  Disco,  2  Sawy.  (U.  S.) 
474- 
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g.  General  Rules  of  Construction.  —  As  a  general  rule  shipping 
articles  are  to  be  liberally  and  equitably  construed  in  favor  of  the  mariners.1 
Ambiguous  clauses,  susceptible  of  two  constructions,  one  favorable  and  the 
other  unfavorable  to  the  seaman,  will  be  construed  in  his  favor.2 

Articles  e.  Several  Contract  with  Each  Seaman.  —  Although  the  same  articles  are 
signed  by  all  of  the  seamen  shipped  for  the  voyage,  they  constitute  a  several 
and  distinct  contract  with  each  individual.3 

2.  Conclusiveness  and  Binding  Effect  of  Articles  —  a.  In  General.  —  In  the 
absence  of  fraud,  duress,  or  mistake,  seamen  who  have  signed  shipping  articles 
for  a  voyage  are  bound  by  the  terms  of  their  contract,  and  it  is  not  permis- 
sible for  them  to  vary,  add  to,  or  take  away  from  the  terms  of  the  contract 
as  written,  by  introducing  parol  evidence  that  there  was  any  different  or 
additional  agreement ; 4  and  the  articles  are  equally  binding  and  conclusive 
upon  the  shipowner.5  It  seems,  however,  that  the  rule  making  the  articles 
conclusive  applies  in  its  full  force  only  to  such  stipulations  as  are  required  by 
statute  to  be  embodied  in  the  contract,  and  not  to  special  agreements  which 
have  been  introduced  therein  without  authority  of  law.6  In  a  number  of 
cases  it  has  been  held  that  parol  evidence  is  admissible  to  show  that  the 
articles  do  not  correctly  describe  the  voyage;7  and  if  it  is  shown  by  a  satis- 
factory preponderance  of  extrinsic  evidence  that  the  articles  are  invalid,  they 
will  not  control.8 

b.  Agreements  Made  under  Duress.  —  Shipping  articles  and  other 
agreements  made  by  seamen  under  duress  are  not  binding.9 

c.  Unfair  Stipulations  Void. — Unfair  stipulations  in  shipping  articles,10 
and  stipulations  which  contravene  the  language  and  policy  of  the  statutes,11 


1.  Articles  Liberally  and  Equitably  Construed. 

—  Brice  v.  The  Nency,  Bee  Adm.  429.  And  see 
The  Brig  Cadmus  v.  Matthews,  2  Paine  (U.  S.) 
229. 

2.  Ambiguous  Clauses  Construed  in  Favor  of 
Seamen.  — The  Hoghton,  3  Hag.  Adm.  100;  The 
Nonpareil,  33  L.  J.  Adm.  201  ;  The  Kambira, 
100  Fed.  Rep.  118;  The  Alice  Blanchard,  92 
Fed.  Rep.  519;  The  Two  Fannys,  25  Fed.  Rep. 
285  ;  Wope  v.  Hemenway,  1  Sprague  (U.  S.) 
300;  Snow  v.  Wope,  2  Curt.  (U.  S.)  301;  The 
Disco,  2  Sawy.  (U.  S.)  474;  Goodrich  v.  The 
Barque  Domingo,  1  Sawy.  (U.  S.)  182; 
The  Ada,  2  Ware  (U.  S.)  408,  1  Fed.  Cas.  No. 
38  ;  Janser.  v.  The  Russian  Ship  Theodor  Hein- 
rich,  Crabbe  (U.  S.)  226;  The  Pioneer,  Deady 
(U.  S.)  72.  , 

3.  Articles  a  Several  Contract  with  Each  Seaman. 

—  Frazer  v.  Hatton,  2  C.  B.  N.  S.  512,  89  E. 
C.  L.  512,  26  L.  J.  C.  PI.  226;  Oliver  v.  Alex- 
ander, 6  Pet.  (U.  S.)  143. 

4.  Seamen  Bound  by  Articles  in  General.  — 
Ramirez  v.  Mexican  Steamship  Co.,  107  Fed. 
Rep.  530;  The  Lakme,  93  .  Fed.  Rep.  230;  The 
Exile,  20  Fed.  Rep.  878  :  The  Brig  Cadmus  v. 
Matthews,  2  Paine  (U.  S.)  229;  The  Triton, 
Blatchf.  &  H.  Adm.  282;  The  Warrington, 
Blatchf.  &  H.  Adm.  335.  But  see  The  Cypress, 
Blatchf.  &  H.  Adm.  83. 

The  English  Statutes  make  the  shipping  arti- 
cles conclusive  as  to  the  amount  of  wages  and 
the  voyage.  The  Prince  Frederick,  2  Hag.  Adm. 
394 ;  The  Minerva,  1  Hag.  Adm.  347. 

5.  Articles  Binding  upon  Shipowner  —  Parol 
Evidence  to  Vary  Vovage  Not  Admissible.  —  The 
Triton,  Blatchf.  &  H.  Adm.  282. 

6.  Articles  Conclusive  Only  as  Regards  Stimula- 
tions Authorized  by  Law.  —  The  Prince  Fred- 
erick, 2  Hag.  Adm.  394 ;  The  Minerva,  1  Hag. 
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Adm.  347  ;  Parker  v.  The  Ship  Calliope,  2  Pet. 
Adm.  272. 

Minor  Stipulations  Not  Strictly  Enforced.  — 

The  Brig  Cadmus  v.  Matthews,  2  Paine  (U.  S.) 

229. 

7.  Parol  Evidence  Admissible  to  Show  Misde- 
scription of  Voyage.  —  The  Quintero,  1  Lowell 
(U.  S.)  38;  Page  v.  Sheffield,  2  Curt.  (U.  S.) 
377- 

The  Articles  Are  Presumed  to  Be  True,  but  this 

presumption  is  disputable  and  may  be  overcome 
by  parol  evidence.  In  re  Bryant,  Deady  (U. 
S.)  118. 

Where  the  Testimony  of  the  Seamen  Is  Contra- 
dictory as  to  the  length  of  the  voyage,  the  court 
will  not  disregard  the  written  articles.  The 
Brucklay  Castle,  36  Fed.  Rep.  923. 

8.  Invalid  Articles  Not  Binding.  —  The  Brook- 
line,  1  Sprague  (U.  S.)  104;  The  Elvine,  19 
Fed.  Rep.  528.  See  The  Richard  Vaux,  20  Fed. 
Rep.  654. 

9.  Agreements  Made  under  Duress  Not  Binding. 

—  The  Brig  Lola,  6  Ben.  (U.  S.)  142;  Mayshew 
v.  Terry,  1  Sprague  (U.  S.)  584;  Stratton  v. 
Babbage,  18  Law  Rep.  94. 

10.  Unfair  Stipulations  Void. —  The  Annie  Sher- 
wood, 12  L.  T.  N.  S.  582.  13  W.  R.  641  ;  The 
Prince  Frederick,  2  Hag.  Adm.  394  ;  Somerville 
v.  The  Brig  Francisco.  1  Sawy.  (U.  S.)  390; 
The  Christina,  Deady  (U.  S.)  49;  The  Cypress, 
Blatchf.  &  H.  Adm.  83. 

Special  Contracts  Made  at  Sea.  —  The  Chris- 
tina, Deady  (U.  S.)  49. 

11.  Stipulations  in  Contravention  of  Statute  Void. 

—  Harden  Gordon.  2  Mason  (U.  S.)  541  ; 
The  San  Mircos.  27  Fed.  Rep.  567. 

A  Stipulation  that  Seamen  Shall  Pay  for  Medical 
Advice  and  Medicine,  without  any  condition  that 
there  shall  be  a  suitable  medicine  chest  on 

Volume  XXV. 


Shipments  and  Shipping  Articles. 


SEAMEN. 


Conclusiveness  of  Articles. 


or  lessen  the  right  of  seamen  to  their  wages,1  are  void.  Thus,  a  stipu- 
lation by  which  a  seaman  binds  himself  not  to  sue  for  his  wages  in  any 
case,  or  not  to  sue  in  the  proper  courts,  or  in  the  courts  of  his  own  country, 
cannot  be  supported.2  But  the  courts  have,  in  some  cases,  sustained  stipu- 
lations not  to  sue  for  wages  until  a  certain  time;3  or  not  to  sue  in  a  foreign 
country ;  *  or  to  sue  only  a  specified  one  of  the  owners ; 5  or  that  seamen  who 
terminate  their  contracts  before  the  end  of  the  voyage  shall  receive  only  a 
portion  of  their  wages;0  or  that  a  seaman  who  is  prevented  by  sickness  or 
other  cause  from  performing  his  duty  during  the  whole  voyage  shall  receive 
only  a  proportionate  part  of  his  lay  or  share  for  the  voyage;7  or  that  the 
seamen  will  not  absent  themselves  from  the  vessel  without  leave  until  the 
voyage  is  ended  and  the  vessel  is  discharged  of  her  cargo.8 

d.  Rule  as  to  Stipulations  Derogating  from  General  Rights 
OF  SEAMEN.  —  Stipulations  which  derogate  from  the  general  rights  and  privi- 
leges of  seamen  will  be  held  void  in  a  court  of  admiralty,  unless  it  is  shown 
that  the  nature  and  operation  of  the  clause  was  fully  and  fairly  explained  to 
the  seamen,  and  that  an  additional  compensation  is  allowed  adequate  to  the 
restrictions  imposed  thereby.9 

e.  Where  Seaman  Is  Unable  to  Read.  —  A  contract  signed  by  a  sea- 
man who  cannot  read  is  not  binding  where  it  is  not  read  to  him,  nor  any 
information  given  as  to  its  contents;10  and  he  may  subsequently  show  that 


board,  is  void  as  contrary  to  the  policy  of  the 
act  of  Congress.  Harden  v.  Gordon,  2  Mason 
(U.  S.)  541  ;  The  Sarah  Jane,  Blatchf.  &  H. 
Adm.  401. 

Stipulation  for  Forfeiture  in  Excess  of  Statutory 
Amount.  —  So  far  as  shipping  articles  provide 
for  a  forfeiture  of  wages  in  excess  of  that  pro- 
vided by  statute,  they  are  contrary  to  law.  The 
San  Marcos,  27  Fed.  Rep.  567.  Compare  Dunn 
v.  Comstock,  2  E.  D.  Smith  (N.  Y.)  142. 

A  Stipulation  for  the  Transfer  of  the  Crew  to 
Another  Vessel  in  the  same  service  is  not  in 
contravention  of  the  English  statute.  Frazer 
v.  Hatton,  2  C.  B.  N.  S.  512,  89  E.  C.  L.  512, 
26  L.  J.  C.  PI.  226. 

1.  Stipulations  Lessening  Right  to  Wages  Void, 
The  Juliana,  2  Dods.  504 ;  Edwards  v.  Child,  2 
Vern.  727 ;  Buck  v.  Rawlinson,  1  Bro.  P.  C. 
(Toml.  ed.)  138;  East-India  Co.  v.  Atkyns,  1 
Comyns  348.  Compare  Appleby  v.  Dods,  8 
East  300. 

Such  stipulations  are  void  whether  embodied 
in  the  articles  or  contained  in  a  separate  bond 
given  by  the  seaman.    The  Juliana,  2  Dods.  504. 

2.  Stipulations  Not  to  Sue  for  Wages  Generally 
Void.  —  Bucker  v.  Klorkgeter,  Abb.  Adm.  402. 

Stipulation  to  Sue  in  Common-law  Courts  Only. 
—  A  stipulation  that  seamen  will  prosecute 
their  suits  for  wages  in  courts  of  common  law 
only,  amounts  to  a  waiver  of  their  lien  upon 
the  vessel,  and  is  void  unless  it  be  proved  that 
the  matter  was  fully  explained  to  them  before 
they  entered  into  the  stipulation,  and  that  no 
prejudice  to  their  rights  would  be  incurred  by 
them  therefrom.  The  Sarah  Jane,  Blatchf.  & 
H.  Adm.  401. 

3.  Stipulations  Not  to  Sue  until  Certain  Time  — 
When  Valid.  —  The  Columbus,  43  Fed.  Rep. 
686;  Granon  v.  Hartshorne,  Blatch.  &  H.  Adm. 
454.  Compare  The  Cypress,  Blatchf.  &  H. 
Adm.  83. 

4.  Stipulation  Not  to  Sue  in  Foreign  Country 
Valid.  —  A  stipulation  in  a  shipping  contract 
between  foreigners,  by  which  the  parties  bind 
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themselves  not  to  sue  except  in  the  courts  of 
their  own  nation,  is  lawful  and  should  be  sus- 
tained. Bucker  v.  Klorkgeter,  Abb.  Adm.  402 ; 
Johnson  v.  Machielsne,  3  Campb.  44. 

5.  Stipulation  to  Sue  Only  One  of  Several  Owners. 
—  M'Auliffe  v.  Bicknell,  2  C.  M.  &  R.  263,  1 
Gale  232,  5  Tyrw.  1035. 

6.  Stipulations  for  Proportionate  Wages  or 
Shares. — The  Topsy,  44  Fed.  Rep.  631. 

7.  The  Atlantic,  Abb.  Adm.  451.  And  see 
infra,  this  title,  Wages  of  Seamen  —  How  Af- 
fected by  Sickness,  etc. 

8.  Stipulation  Not  to  Leave  Vessel  Without 
Permission.  —  Webb  v.  Duckingfield,  13  Johns. 
(N.  Y.)  390,  7  Am.  Dec.  388. 

9.  Rule  as  to  Stipulations  Derogating  from 
General  Rights  of  Seamen.  —  Capillo  v.  Bristol 
Packing  Co.,  112  Fed.  Rep.  439;  Lopes  v.  Luce, 
84  Fed.  Rep.  465;  The  Samuel  Ober,  15  Fed. 
Rep.  621  ;  The  Ship  Ringleader,  6  Ben.  (U.  S.) 
400;  Harden  v.  Gordon,  2  Mason  (U.  S.)  541; 
Brown  v.  Lull,  2  Sumn.  (U.  S.)  443 ;  Matern 
v.  Gibbs,  1  Sprague  (U.  S.)  158;  The  Schooner 
Highlander,  1  Sprague  (U.  S.)  510;  Heard  v. 
Rogers,  1  Sprague  (U.  S.)  556:  Mayshew  v. 
Terry,  1  Sprague  (U.  S.)  584 ;  The  Australia, 
3  Ware  (U.  S.)  240,  2  Fed.  Cas.  No.  667;  The 
Betsy  and  Rhoda,  2  Ware  (U.  S.)  117;  The 
David  Pratt,  1  Ware  (U.  S.)  495  ;  The  Quin- 
tero,  1  Lowell  ("U.  S.)  38  ;  The  Almatia,  Deady 
(U.  S.)  473  ;  Somerville  V.  The  Brig  Francisco, 
1  Sawy.  (U.  S.)  390  ;  The  Cypress,  Blatchf.  &  H. 
Adm.  83  ;  Freeman  v.  Baker,  Blatchf.  &  H.  Adm. 
380;  The  Sarah  Jane,  Blatchf.  &  H.  Adm.  401. 

The  Same  Rule  Applies  to  Parol  Agreements 
not  inserted  in  the  articles.  The  Schooner 
Highlander,  1  Sprague  (U.  S.)  510. 

The  Burden  of  Proving  that  the  Stipulations 
Were  Explained  to  the  seamen,  and  that  ade- 
quate compensation  was  allowed  therefor,  is 
upon  the  shipowner.  Drown  v.  Lull,  2  Sumn. 
(U.  S.)  443  :  The  Almatia.  Deady  (U.  S.)  473. 

10.  Rule  Where  Seaman  Is  Unable  to  Read.  — 
Johnson  v.  The  Frank  S.  Hall,  38  Fed.  Rep. 
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the  written  contract  differs  from  his  oral  engagement  upon  clear  proof  that  it 
was  not  read  or  explained  to  him.1  Where  a  seaman  claims  that  the  articles 
were  incorrectly  read  to  him  he  has  the  burden  of  proving  that  fact,  and  it 
must  be  established  by  clear  and  convincing  evidence.2 

/.  Contracts  of  Minors  Voidable.  —  A  minor  who  signs  shipping 
articles  is  not  bound  thereby,  but  may  avoid  the  contract  at  any  stage  of  the 
voyage  and  recover  for  his  services  upon  a  quantum  meruit.3 

g.  Substitution  of  New  Master  —  Effect  on  Contract. — The 
shipping  contract  is  not  dissolved  by  the  substitution  of  a  new  master  in 
consequence  of  the  sickness  or  death  of  the  first  master  during  the  voyage.4 

3.  Rights  and  Duties  of  Parties  under  Articles  —  a.  Duty  of  Seamen  to 
Make  Voyage.  —  Where  a  seaman  signs  a  contract  to  perform  a  voyage  he 
is  bound  to  a  specific  performance  and  cannot  elect  to  pay  damages  for 
nonperformance. 5 

b.  Right  of  Seamen  to  Be  Returned  to  Port  of  Shipment.  —  In 
the  absence  of  shipping  articles,  or  where  no  voyage  or  port  of  discharge 
is  specified  in  the  articles,  the  implied  contract  is  that  the  seamen  shall  be 
returned  to  the  port  of  shipment ; 6  and  where  this  contract  is  violated  the 
seamen  are  entitled  to  damages.7 

c.  Compliance  with  Articles  as  Regards  Description  of  Voyage 
—  Effect  of  Deviations.  —  The  voyage  must  be  made  in  compliance  with 
the  description  contained  in  the  articles.8    A  substantial  deviation  from  the 


258.  And  see  The  Samuel  Ober,  15  Fed.  Rep. 
621. 

Articles  to  Be  Read  to  Seamen  Who  Cannot  Read. 

—  The  George  Home,  1  Hag.  Adm.  370. 

Presumption  as  to  Reading  of  Articles.  —  The 
Exile,  20  Fed.  Rep.  878. 

1.  Evidence  that  Written  Contract  Differs  from 
Oral  Agreement. —  The  Samuel  Ober,  15  Fed. 
Rep.  622;  Sweeney  v.  Cloutman,  2  Cliff.  (U.  S.) 
85.    And  see  The  Quintero,  1  Lowell  (U.  S.)  38. 

2.  Burden  of  Proving  that  Articles  Were  Incor- 
rectly Read.  —  Ramirez  v.  Mexican  Steamship 
Co.,  107  Fed.  Rep.  530. 

3.  Contracts  of  Minors  Voidable.  —  The  Topsy, 
44  Fed.  Rep.  631  ;  Burdett  v.  Williams,  30  Fed. 
Rep.  697;  The  Hotspur,  3  Sawy.  (U.  S.)  194. 

Deduction  Made  for  Injuries  to  Owners  Caused 
by  Sudden  Termination  of  Services.  —  The  Topsy, 
44  Fed.  Rep.  631. 

What  Insufficient  to  Show  Ratification  of  Con- 
tract by  Minor.  —  Burdett  v.  Williams,  30  Fed. 
Rep.  697. 

Measure  of  Compensation.  —  Luscom  v.  Os- 
good, 1  Sprague  (U.  S.)  82. 

4.  Contract  Not  Dissolved  by  Substitution  of 
New  Master.  —  Renno  v.  Bennett,  3  Gale  &  D. 
54,  3  Q-  B.  768,  43  E.  C.  L.  965;  U.  S.  v. 
Haines,  5  Mason  (U.  S.)  272;  U.  S.  v.  Ham- 
ilton, 1  Mason  (U.  S.)  446;  U.  S.  v.  Cassedy, 
2  Sumn.  (U.  S.)  582;  U.  S.  v.  Nye,  2  Curt.  (U. 
S.)  225  ;  Bray  v.  Ship  Atalanta,  Bee  Adm.  48 ; 
Fitzsimmons  v.  Baxter,  3  Daly  (N.  Y.)  81. 

Qualification  of  Rule.  —  If  seamen  are  in- 
duced to  ship  by  false  representations  that  a 
certain  person  is  to  go  as  master,  it  seems  that 
a  change  of  masters  may  absolve  them  from 
their  contract.  U.  S.  v.  Nye,  2  Curt.  (U.  S.) 
225. 

And  where  the  person  substituted  as  master 
is  grossly  incompetent  to  the  duties  of  his  sta- 
tion, from  want  of  due  skill  or  from  grossly  bad 
habits,  or  from  profligate  and  cruel  behavior, 


that  may  furnish  a  suitable  excuse  for  a  refusal 
to  do  duty,  or  to  remain  by  the  ship.  But 
such  a  case  must  be  clearly  made  out,  beyond  all 
reasonable  doubt,  and  is  not  to  be  presumed  or 
inferred.    U.  S.  v.  Cassedy,  2  Sumn.  (U.  S.)  582. 

5.  Seaman  Bound  to  Make  Voyage.  —  Ex  p. 
Pool,  2  Va.  Cas.  276. 

6.  Implied  Contract  for  Return  to  Fort  of  Ship- 
ment,—  The  Eliza,  1  Hag.  Adm.  182;  Thomp- 
son v.  The  Sam  Brown,  45  Fed.  Rep.  508  ;  The 
Hudson,  8  Fed.  Rep.  167;  Worth  v.  Steam 
Boat  Lioness  No.  2,  3  Fed.  Rep.  922;  Croucher 
v.  Oakman,  3  Allen  (Mass.)  185.  And  see  The 
Belvedere,  100  Fed.  Rep.  498. 

It  Is  the  Duty  of  the  Master  to  return  seamen 
to  their  own  country.  Willendson  v.  The  For- 
soket,  1  Pet.  Adm.  197;  The  Belle  of  Oregon, 
19  Fed.  Rep.  924. 

As  to  the  Statutory  Liability  of  Masters  for 
failure  to  return  seamen  to  the  United  States, 
see  infra. 

7.  Worth  v.  Steam-Boat  Lioness  No.  2,  3  Fed. 
Rep.  922,  holding  that  the  measure  of  damages 
in  such  a  case  is  the  amount  of  their  necessary 
transportation  and  expenses  together  with  their 
rate  of  wages  from  the  date  of  the  discharge 
to  their  arrival  at  the  port  of  shipment.  And 
to  the  same  effect  see  The  Hudson,  8  Fed.  Rep. 
167;  Thompson  v.  The  Sam  Brown,  45  Fed. 
Rep.  508.  And  see  infra,  IV.  10.  a.  Where  Dis- 
charge is  Wrongful. 

In  The  Occidental,  101  Fed.  Rep.  997,  where 
the  shipping  articles  were  void  for  failure  to 
describe  the  voyage  with  sufficient  certainty, 
and  the  seamen  left  the  vessel  at  a  foreign  port 
as  they  had  the  right  to  do,  it  was  held  that 
they  had  no  valid  claim  to  recover  the  expenses 
of  their  return  to  the  port  of  shipment. 

8.  Voyage  Must  Conform  to  Articles. — The  Gem, 
1  Lowell  (U.  S.)  180. 

Evidence  of  Usage  to  Modify  Articles.  —  In 
order  to  establish  a  trade  usage  sufficient  to 
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stipulated  voyage  releases  seamen  from  their  obligations  and  entitles  them  to 
leave  the  ship  without  forfeiting  their  wages.1 

Time  Limitations  Not  Binding  Where  Articles  Are  Disregarded.  —  If  the  voyage  is  not 
made  in  the  order  prescribed,  as  to  ports  visited,  time  limitations  contained 
in  the  articles  are  not  binding  on  the  seamen. a 

What  Constitutes  a  Substantial  Deviation.  —  What  deviation  is  substantial,  SO  as 
to  free  a  seaman  from  his  contract,  is  a  question  relating  to  usage  and  the 
course  of  trade,  to  be  determined  as  a  question  of  fact  and  not  as  a  question 
of  law.3  Proceeding  into  a  port  for  shelter,  or  to  make  necessary  repairs, 
does  not  constitute  a  substantial  deviation,4  nor  is  it  a  deviation  to  change 
the  voyage  with  the  sole  view  of  avoiding  danger. 5  Where  the  articles 
authorize  the  master  to  use  his  discretion  in  stopping  at  intermediate  ports  it 
is  no  violation  of  the  contract  with  the  seamen  to  stop  at  a  place  not  named.6 

Deviation  Must  Be  Wilful  and  Known  to  Seamen.  —  A  change  of  voyage  from  that 
specified  in  the  shipping  articles  to  operate  as  a  discharge  of  the  contract 
must  be  wilful,7  and  must  be  actually  resolved  on  and  known  to  the 
seamen.8 

Change  of  Voyage  by  Mutual  Consent.  —  Where  a  series  of  voyages  is  agreed 
upon  in  writing  it  may  be  terminated  or  varied  by  mutual  consent  of  the 
master  and  crew,  and  a  new  voyage  substituted  by  parol  agreement.9 

4.  Shipments  Contrary  to  Statute  —  a.  In  General. — All  shipments  of 
seamen  made  contrary  to  the  provisions  of  any  act  of  Congress  are  void;10 
and  any  seaman  so  shipped  may  leave  the  service  at  any  time,11  and  demand 


extend  the  language  of  written  shipping  arti- 
cles, so  as  to  include  an  intermediate  voyage 
not  embraced  in  their  terms,  there  must  be  evi- 
dence of  a  general  and  uniform  course  of  trade 
so  well  known  that  all  parties  must  be  pre- 
sumed to  have  knowledge  thereof.  Brown  v. 
Jones,  2  Gall.  (U.  S.)  477. 

1.  Seamen  Released  by  Substantial  Deviation  — 
England.  —  The  Eliza,  i  Hag.  Adm.  182;  The 
Countess  of  Harcourt,  1  Hag.  Adm.  248 ;  The 
Minerva,  1  Hag.  Adm.  347  ;  The  George  Home, 

1  Hag.  Adm.  370. 

United  States.  —  The  Ada,  2  Ware  (U.  S.) 
408,  1  Fed.  Cas.  No.  38;  U.  S.  v.  Matthews,  2 
Sumn.  (U.  S.)  470;  Weiberg  v.  The  St.  Oloff, 

2  Pet.  Adm.  428;  The  Gem,  1  Lowell  (U.  S.) 
180 ;  Rury  v.  McKay,  84  Fed.  Rep.  360 ;  The 
Laura  Madsen,  84  Fed.  Rep.  362;  The  J.  M. 
Griffith,  71  Fed.  Rep.  3 1 7  ;,  Ingraham  v.  Albee, 
Blatchf.  &  H.  Adm.  289;  The  Ship  Moslem, 
Olc.  Adm.  298. 

Connecticut.  —  Potter  v.  Allen,  2  Root 
(Conn.)  63. 

Where  the  master  of  a  whaling  vessel  departs 
from  his  course  home,  and  goes  to  a  foreign 
port  to  seek  a  market  for  his  oil,  this  amounts 
to  the  commencement  of  a  trading  voyage,  and 
constitutes  a  substantial  deviation  which  liber- 
ates the  crew  from  their  obligation  to  continue 
with  the  ship.  Gifford  v.  Kollock,  3  Ware  (U. 
S.)  45,  10  Fed.  Cas.  No.  5,409- 

Seaman  Not  Bound  to  Leave  Ship  Immediately. 
—  Where  shipping  articles  are  violated  by  the 
master  of  a  vessel,  as  in  case  of  a  substantial 
deviation,  the  seamen  are  not  bound  to  quit  the 
ship  immediately,  and  do  not  forfeit  their 
rights  by  failing  to  do  so.  The  Minerva,  1  Hag. 
Adm.  747  :  The  Cambridge,  2  Hag.  Adm.  243. 

2.  Time  Limitations  Not  Binding  Where  Articles 
Are  Disregarded.  —  The  Ship  William  Jarvis,  1 
Sprague  (U.  S.)  485. 


3.  Deviation  a  Question  of  Fact.  —  The  Brig 

Cadmus  v.  Matthews,  2  Paine  (U.  S.)  229. 

For  Cases  in  Which  It  Was  Held  that  There 
Was  No  Substantial  Deviation,  see  In  re  Chung 
Fat,  96  Fed.  Rep.  202 ;  Jones  v.  Buchanan,  5 
Hughes  (U.  S.)  40. 

4.  Making  Port  for  Shelter  or  Repairs.  — 
Burdett  v.  Williams,  27  Fed.  Rep.  113;  Botker 
v.  Towner,  3  E.  D.  Smith  (N.  Y.)  132. 

5.  Change  of  Voyage  to  Avoid  Danger.  —  The 
Ship  Moslem,  Olc.  Adm.  289. 

6.  Stopping  at  Port  Not  Named  in  Articles  — 
Where  No  Deviation. —  Wood  v.  The  Brigantine 
Nimrod,  Gilp.  (U.  S.)  83 ;  The  Ship  Moslem, 
Olc.  Adm.  289. 

7.  Deviation  Must  Be  Wilful.  —  The  Ship 
Moslem,  Olc.  Adm.  289. 

Where  a  Vessel  Is  Driven  from  a  Direct  Course 
by  a  Storm  this  does  not  constitute  a  deviation 
releasing  the  seamen  from  their  contract. 
Burdett  v.  Williams,  27  Fed.  Rep.  113;  The 
Cambridge,  2  Hag.  Adm.  243. 

8.  Deviation  Must  Be  Known  to  Seamen.  — 
Douglass  v.  Eyre,  Gilp.  (U.  S.)  147. 

9.  Change  of  Voyage  by  Mutual  Consent.  — 
Piehl  v.  Balchen,  Olc.  Adm.  24. 

10.  Shipments  Contrary  to  Statute  Void.  —  U.  S. 
Rev.  Stat.,  §  4523  ;  Snow  v.  Wope,  2  Curt.  (U. 
S.)  301  ;  Wope  v.  Hemenway,  1  Sprague  (U. 
S.)  300  ;  Page  v.  Sheffield,  2  Curt.  (U.  S.)  377  ; 
The  Ianthe,  3  Ware  (U.  S.)  126,  12  Fed.  Cas. 
No.  6,992. 

11.  Seaman  May  Leave  Service  at  Any  Time.  — 

The  Troop,  117  Fed.  Rep.  557;  The  Occidental, 
101  Fed.  Rep.  997;  The  Karoo.  49  Fed.  Rep. 
651;  The  Lizzie  M.  Dun,  30  Fed.  Rep.  927; 
The  Pacific,  23  Fed.  Rep.  154;  Page  v.  Shef- 
field, 2  Curt.  (U.  S.)  377  ;  The  lanthe.  3  Ware 
(U.  S.)  126;  The  City  of  Fremont.  2  Biss.  (U. 
S.)  415;  Jansen  v.  The  Russian  Ship  Thcodor 
Heinrich,  Crabbe  (U.  S.)  226. 
95  Volume  XXV. 


Wages  of  Seamen. 


SEAMEN. 


In  General. 


the  highest  rate  of  wages  of  the  port  from  which  he  was  shipped  or  the  sum 
agreed  to  be  given  him  at  his  shipment.1 

b.  Seamen  Not  Bound  by  Regulations.  —  Seamen  who  do  not  sign 
articles  are  not  bound  by  the  regulations  or  subject  to  the  penalties  or 
forfeitures  prescribed  by  the  statutes.3 

c.  Master  and  Vessel  Subject  to  Penalties.  —  A  master  of  a  vessel 
who  carries  out  a  seaman  without  shipping  articles  made  and  signed  in 
accordance  with  the  statute  is  liable  to  a  penalty  ;  3  as  is  also  the  vessel  itself.4 

d.  Seamen  Held  in  Involuntary  Servitude  Entitled  to  Habeas 
Corpus.  —  Seamen  who  are  coerced  to  labor  on  board  an  American  vessel 
against  their  will,  without  having  voluntarily  entered  into  a  contract  binding 
to  such  services,  are  subjected  to  involuntary  servitude  in  violation  of  the 
Thirteenth  Amendment  to  the  Constitution  of  the  United  States,  and  are 
entitled  to  be  delivered  therefrom  by  means  of  the  writ  of  habeas  corpus.5 

IV.  Wages  of  Seamen  — 1.  In  General  —  a.  Different  Methods  of 
Hiring  —  (i)  Shipments  for  the  Voyage  or  by  the  Month.  —  Seamen  are 
generally  hired  for  a  definite  voyage  at  a  certain  rate  per  month.6  Where 
the  hiring  is  for  monthly  wages,  without  any  specification  of  the  voyage  or 
term  of  service,  the  law  implies  a  contract  for  one  month  at  least.7 

(2)  Shipments  on  Shares.  —  In  the  cod  and  whale  fisheries  seamen  are 
generally  engaged  for  a  share  of  the  fruits  of  the  voyage;8  and  similar 
engagements  are  sometimes  made  for  trading  and  freighting  voyages.9  An 
agreement  of  this  kind  does  not  constitute  a  partnership  between  the  seamen 


1.  Rate  of  Wages  Where  Shipment  Is  Contrary 
to  Statute.  —  The  Journeyman,  60  Fed.  Rep. 
295;  The  Karoo,  49  Fed.  Rep.  651  ;  The  Lizzie 
M.  Dun,  30  Fed.  Rep.  927  ;  Rollins  v.  Steamer 
E.  O.  Stanard,  4  Fed.  Rep.  750  ;  The  Atlantic, 
Abb.  Adm.  451  ;  The  City  of  Fremont,  2  Biss. 
(U.  S.)  415;  The  Warrington,  Blatchf.  &  H. 
Adm.  335  ;  Page  v.  Sheffield,  2  Curt.  (U.  S.) 
377;  Wickham  v.  Blight,  Gilp.  (U.  S.)  452; 
The  Brig  Osceola,  Olc.  Adm.  450  ;  Jameson  v. 
The  Ship  Regulus,  1  Pet.  Adm.  212;  The 
Australia,  3  Ware  (U.  S.)  240,  2  Fed.  Cas.  No. 
667;  The  Ianthe,  3  Ware  (U.  S.)  126;  The 
Crusader,  1  Ware  (U.  S.)  437. 

2.  Regulations  Not  Binding  on  Seamen  Who 
Have  Not  Signed  Articles.  —  U.  S.  Rev.  Stat., 
§  4521  ;  The  Ianthe,  3  Ware  (U.  S.)  126,  12 
Fed.  Cas.  No.  6,992 ;  Jameson  v.  The  Ship 
Regulus,  1  Pet.  Adm.  212. 

The  mariner  is,  however,  subject  to  all  the 
penalties  and  forfeitures  incurred  under  the 
maritime  laws  pre-existent  to  the  act  of  Con- 
gress and,  where  not  contradicted,  now  in  being, 
and  toncurrent  therewith.  Jameson  v.  The  Ship 
Regulus,  1  Pet.  Adm.  212. 

3.  Master  Liable  to  Penalty.  —  The  Lizzie  M. 
Dun,  30  Fed.  Rep.  927 ;  Page  v.  Sheffield,  2 
Curt.  (U.  S.)  377  ;  The  Ianthe,  3  Ware  (U.  S.) 
126;  The  Australia,  3  Ware  (U.  S.)  240,  2  Fed. 
Cas.  No.  667. 

Penalty  Recoverable  in  Libel  for  Wages.  — 
The  Australia,  3  Ware  (U.  S.)  240,  2  Fed.  Cas. 
No.  667. 

4.  Vessel  Liable  to  Penalty.  —  U.  S.  Rev. 
Stat.,  §  4514;  U.  S.  v.  The  Grace  Lothrop,  95 
U.  S.  527. 

5.  In  rc  Chung  Fat,  96  Fed.  Rep.  202. 

6.  Seamen  Generally  Hired  for  the  Voyage.  — 
The  Pacific,  18  Fed.  Rep.  703;  Walton  v.  The 
Ship  Neptune,  1  Pet.  Adm.  142.  See  The  Wan- 
derer, 20  Fed.  Rep.  655  ;  Longstreet  v.  Steam- 
Boat  R.  R.  Springer,  4  Fed.  Rep.  671. 
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Shipments  for  a  Certain  Amount  "  for  the  Run  " 

were  formerly  common,  but  contracts  for 
monthly  wages  are  now  the  general  method. 
Miller  v.  Kelly,  Abb.  Adm.  564. 

Shipment  for  Season  of  Navigation.  —  As  the 
season  of  navigation  upon  the  lakes  is  under- 
stood as  comprising  eight  months,  commencing 
April  1  st  and  ending  November  30th,  a  con- 
tract for  the  season's  navigation,  whether  for 
wages  or  otherwise,  must  be  presumed  to  cover 
that  period  of  time,  when  nothing  to  the  con- 
trary appears.    The  Balize,  Brown  Adm.  424. 

7.  Hiring  for  Monthly  Wages.  —  The  John 
Martin,  2  Abb.  (U.  S.)  172;  The  Steamboat 
Hudson,  Olc.  Adm.  396. 

If  the  Service  Is  Continued  Beyond  the  Month 
without  any  new  agreement,  it  will  be  implied 
that  it  is  at  the  same  wages,  and  of  course  for 
another  complete  month,  and  so  on  from  month 
to  month.    The  John  Martin,  2  Abb.  (U.  S.)  172. 

Rule  as  to  Services  on  Board  Pilot  Boats.  — 
Pilot  Boat  No.  5,  54  Fed.  Rep.  537. 

8.  Shipments  on  Shares  the  General  Rule  in  Cod 
and  Whale  Fisheries.  —  The  Crusader,  1  Ware 
(U.  S.)  437- 

As  to  the  Rights  of  Seamen  Shipped  on  Shares, 
see  Evans  v.  Bennett,  1  Campb.  300 ;  Joy  v. 
Allen,  2  Woodb.  &  M.  (U.  S.)  303;  Reed  v. 
Hussey,  Blatchf.  &  H.  Adm.  525 ;  The  Cape 
Horn  Pigeon,  49  Fed.  Rep.  164. 

Form  of  Agreement  Prescribed  by  Statute.  — 
A  form  of  agreement  to  be  entered  into  by 
fishermen  in  the  cod  fisheries  is  prescribed  by 
statute  (U.  S.  Rev.  Stat.,  §  4390-  The  Ianthe, 
3  Ware  (U.  S.)  126. 

But  it  seems  that  an  oral  engagement  for  a 
different  form  of  lay  is  not  unlawful.  The  Cor- 
nelia M.  Kingsland,  25  Fed.  Rep.  856. 

9.  Shipments  on  'Shares  for  Trading  or  Freight- 
ing Voyages.  —  The  Crusader,  1  Ware  (U.  S.) 
437.  And  see  The  Sarah  Jane,  Blatchf.  &  H. 
Adm.  401. 
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and  the  owners  of  the  vessel,  but  is  a  contract  of  hiring,  and  the  shares  agreed 
upon  are  wages  and  recoverable  as  such.1 

b.  Rate  of  Wages  Fixed  by  Articles  Conclusive.  —  Where  the  rate 
of  wages  is  fixed  by  the  articles  the  stipulation  is  conclusive,  unless  fraud  or 
mistake  is  shown;  and  parol  evidence  of  an  agreement  for  another  rate  of 
wages  is  not  admissible,3  even  though  a  special  promise  is  subsequently  made 
by  the  master  to  pay  for  extra  labor  or  exposure  in  the  course  of  duty.3 

c.  Rule  When  Wages  Are  Not  Fixed  by  Articles.  —  The  right  of 
seamen  to  wages  is  not  founded  on  the  articles,  but  on  the  performance  of 
services,4  and  mariners  who  have  properly  performed  their  duties  may  recover 
upon  a  quantum  meruit,  although  their  names  do  not  appear  upon  the 
articles.5  If  the  master  of  a  vessel  dispenses  with  shipping  articles,  and  dis- 
putes arise  as  to  the  rate  of  wages  to  be  paid  the  mariners,  the  court  will 
incline  to  allow  their  claims  to  payment  at  the  rate  paid  by  other  like  vessels 
leaving  the  same  port  at  the  same  time  on  a  like  voyage.  If  the  seamen  can 
be  held  to  a  less  rate  by  reason  of  a  verbal  contract,  such  contract  must  be 
clearly  established.6 

Wages  Omitted  from  Articles,  —  Where  there  are  written  articles,  but  the  amount 
of  wages  is  omitted  therefrom  by  mistake  or  accident,  without  fraud,  it  is 
competent  to  show  by  parol  testimony  what  the  contract  was  in  relation  to 
wages.7 

Seamen  Shipped  Contrary  to  Statute  are  entitled  to  the  highest  rate  of  wages  of 
the  port  of  shipment,  or  the  amount  agreed  to  be  given  them  at  the  time  of 
shipment.8  But  the  rule  giving  the  highest  rate  of  wages  in  such  cases  does 
not  apply  to  fishermen  who  ship  under  an  oral  agreement  for  a  "  lay"  or 
share  in  the  catch,9  or  to  seamen  employed  on  tugboats,10  or  on  vessels  of 
less  than  fifty  tons  burden.11 

d.  Reshipments  Presumed  to  Be  at  Same  Rate  of  Wages.  —  In 
the  absence  of  stipulations  to  the  contrary  reshipments  are  presumed  to  be  at 
the  same  rate  of  wages  as  original  shipments.1  a 

e.  When  Right  to  Wages  Commences. — The  right  towages  com- 
mences either  at  the  time  at  which  the  seamen  commence  to  work  or  at  the 


1.  Agreements  for  Shares  Not  Partnerships.  — 

Wilkinson  v.  Frasier,  4  Esp.  182;  Coffin  v. 
Jenkins,  3  Story  (U.  S.)  108;  Jay  v.  Allen,  1 

Sprague  (U.  S.)  130;  Knight  v.  Parsons,  1 
Sprague  (U.  S.)  279  ;  Hussey  v.  Fields,  1  Sprague 

(U.  S.)  394;  Reed  v.  Canfield,  1  Sumn.  (U.S.) 

195;  The  Crusader,  1  Ware  (U.  S.)  437;  Reed 
v.  Hussey,  Blatchf.  &  H.  Adm.  525. 

2.  Rate  of  Wages  Fixed  by  Articles  Conclusive.  — 
The  Isabella,  2  C.  Rob.  241  ;  White  v.  Wilson, 
2  B.  &  P.  116;  The  Prince  Frederick,  2  Hag. 
Adm.  394 ;  Elsworth  v.  Woolmore,  5  Esp.  84 ; 
The  Elvine,  19  Fed.  Rep.  528;  The  Horace  E. 
Bell,  3  Ware  (U.  S.)  236,  12  Fed.  Cas.  No. 
6,702;  Veacock  v.  M'Call,  Gilp.  (U.  S.)  329; 
The  Triton,  Blatchf.  &  H.  Adm.  282.  But  see 
The  Quintero,  1  Lowell  (U.  S.)  38;  The  L.  B. 
Snow,  15  Fed-  Rep.  282. 

3.  Evidence  of  Agreement  for  Extra  Wages  Not 
Admissible.  — Stilk  v.  Myrick,  2  Campb.  317; 
Harris  v.  Watson,  Peake  N.  P.  (ed.  1795)  72; 
Harris  v.  Carter,  3  El.  &  Bl.  559,  77  E.  C.  L. 
550;  White  v.  Wilson,  2  B.  &  P.  116. 

4.  Right  to  Wages  Based  on  Services.  — 
Mahoon  v.  The  Glocester,  2  Pet.  Adm.  403. 

5.  Recovery  on  Quantum  Meruit  Permitted.  — 
The  Topsy,  44  Fed.  Rep.  631  ;  Johnson  v.  The 
Frank  S.  Hall,  38  Fed.  Rep.  258.  And  see  The 
Hunter,  47  Fed.  Rep.  744. 

25  C,  of  h—  7 


6.  Presumption  in  Favor  of  Customary  Wages. — 

The  Acorn,  15  Fed.  Rep.  751. 

Where  the  rate  of  wages  of  seamen  in  the 
menhaden  fishery  differs  by  custom  in  the  east- 
ern and  the  western  fleets,  an  eastern  fleet  fish- 
ing in  western  waters  is  to  be  governed  by  the 
custom  prevailing  in  the  eastern  fleet  as  to  pay- 
ment of  the  seamen.  The  S.  L.  Goodal,  6  Fed. 
Rep.  539- 

7.  Wages  Omitted  from  Articles.  —  Wickham 
v.  Blight,  Gilp.  (U.  S.)  452;  Sheffield  v.  Page, 
1  Sprague  (U.  S.)  285.  And  see  The  Prince 
George,  3  Hag.  Adm.  376. 

8.  See  supra,  this  title,  III.  4.  Shipments  Con- 
trary to  Statute. 

9.  When  Rule  Giving  Highest  Rate  of  Wages 
Does  Not  Apply. — -The  Cornelia  M.  Kingsland, 
25  Fed.  Rep.  856  ;  The  Ianthe,  3  Ware  (U.  S.) 
126,  12  Fed.  Cas.  No.  6,992. 

10.  Milligan  v.  The  Propeller  B.  F.  Bruce, 
Newb.  Adm.  539. 

11.  The  Lud  Keefer,  51  Fed.  Rep.  44. 

12.  Reshipments  Presumed  to  Be  at  Same  Rate 
of  Wages.  —  The  Two  Fannys,  25  Fed.  Rep. 
285  ;  Thorson  "'.  Peterson,  9  Fed.  Rep.  517  ;  Tre- 
cartin  v.  Ship  Rochambeau,  2  Cliff.  (U.  S.) 
465,  24  Fed.  Cas.  No.  14,163;  Milligan  v.  The 
Propeller  B.  F.  Bruce,  Newb.  Adm.  539 ;  Thomp- 
son v,  Faussat,  Pet.  (C,  C.)  182. 
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time  specified  in  the  shipping  articles.1  Where  a  seaman's  term  of  service 
ends  at  the  same  hour  of  the  day  as  that  on  which  it  began,  the  two  fractional 
days  are  to  be  computed  as  one  day  in  estimating  his  wages.8 

When  Voyage  Commences.  —  A  voyage  commences  when  the  ship  breaks  ground 
for  the  purpose  of  departure.3 

/.  Payment  in  Advance  Prohibited  by  Statute  —  Allotments. — 
In  the  United  States  masters  of  vessels  are  forbidden  by  statute  to  pay  wages 
to  any  seaman  in  advance  of  the  time  when  he  has  actually  earned  the  same, 
or  to  pay  such  advance  wages  to  any  other  person,4  unless  they  are  paid 
out  of  a  lawful  allotment  stipulated  for  by  the  seaman  in  his  shipping  agree- 
ment.5 A  master  who  makes  such  payment  in  the  absence  of  a  lawful  allot- 
ment, properly  stipulated  for,  is  guilty  of  a  misdemeanor;6  and  the  unlawful 
payment  does  not  absolve  the  owner,  master,  or  vessel  from  full  payment 
after  the  wages  are  earned.7  In  the  absence  of  treaty  provisions  inconsistent 
therewith  this  statute  applies  to  foreign  vessels  and  masters  as  well  as  to 
American  vessels ; 8  and  its  prohibition  extends  to  indirect  as  well  as  direct 
payments.9 

Allotments  Not  Permitted  in  Coasting  Trade.  —  Allotments  cannot  be  made  by 
seamen  shipping  for  coastwise  voyages.10 

Persons  Making  False  Claims  Against  Allotments  are  liable  to  penalties.11 

g.  Assignment  of  Wages  in  Advance.  —  In  the  United  States  assign- 
ments by  seamen  of  their  wages  in  advance  are  void,  except  in  certain  cases 
specified  in  the  statutes.13  But  it  seems  that  under  the  English  laws  such 
assignments  are  valid.13 

h.  Exemption  from  Attachment  or  Arrestment.  —  Seamen's  wages 
are  exempted  by  statute  from  attachment  or  arrestment ; 14  but  they  are  not 


1.  Rev.  Stat.  U.  S.,  §  4524- 

Services  Held  to  Commence  with  Signing  of  Ship- 
ping Articles.  —  Tucker  v.  Alexandroff,  183  U. 
S.  444.  And  see  The  Alice  B.  Phillips,  106  Fed. 
Rep.  956. 

2.  The  Carrier  Dove,  98  Fed.  Rep.  313. 

3.  When  Voyage  Commences.  —  The  Brutus,  2 
Call.  (U.  S.)  526. 

4.  Payment  of  Advance  Wages  Forbidden  by 
Statute.  —  The  Alexander  M.  Lawrence,  101 
Fed.  Rep.  135;  U.  S.  v.  Nelson,  100  Fed.  Rep. 
125;  The  Samuel  E.  Spring,  27  Fed.  Rep.  764; 
U.  S.  v.  King,  23  Fed.  Rep.  138. 

5.  U.  S.  v.  Nelson,  100  Fed.  Rep.  125. 

Who  Liable  under  English  Statute  on  Allotment 
Note  made  by  seaman  in  favor  of  his  wife. 
Meiklereid  v.  West,  1  Q.  B.  D.  428. 

6.  Violation  of  Statute  a  Misdemeanor.  —  U. 
S.  v.  Nelson,  100  Fed.  Rep.  125;  U.  S.  v.  King, 
23  Fed.  Rep.  138. 

7.  Unlawful  Payment  Does  Not  Absolve  Master, 
Vessel,  or  Owner.  —  The  Troop,  117  Fed.  Rep. 
557;  The  Alexander  M.  Lawrence,  101  Fed.  Rep. 
135  ;  The  Samuel  E.  Spring,  27  Fed.  Rep.  764. 
And  see  The  Staghound,  97  Fed.  Rep.  973. 

8.  Statute  Applies  to  Foreign  Vessels  and  Masters. 
—  The  Troop,  117  Fed.  Rep.  557;  The  Kestor, 
1 10  Fed.  Rep.  432  ;  U.  S.  v.  Nelson,  100  Fed.  Rep. 
125.    Compare  The  Eudora,  no  Fed.  Rep.  430. 

9.  Indirect  Payments  Prohibited.  —  Where,  at 
the  time  of  shipping,  a  seaman  signs  a  written 
contract  at  a  rate  lower  than  that  verbally 
agreed  upon,  and  receives  the  difference  as  an 
advance,  he  is  entitled  under  this  act,  on  com- 
pletion of  the  voyage,  to  recover  the  amount 
verbally  agreed  to,  without  deduction  of  the  sum 
advanced.  The  Samuel  E.  Spring,  27  Fed.  Rep. 
764. 
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10.  Allotments  Not  Permitted  in  Coastwise 
Voyages.  —  Grossett  v.  Townsend,  (C.  C.  A.) 
86  Fed.  Rep.  908.  Compare  The  J.  D.  Peters. 
78  Fed.  Rep.  368 ;  The  Eclipse,  53  Fed.  Rep. 
273  ;  The  Samuel  E.  Spring,  27  Fed.  Rep.  764. 

11.  U.  S.  v.  Nelson,  100  Fed.  Rep.  125,  in 
which  case,  however,  it  was  also  held  that  the 
statute  did  not  apply  to  false  claims  against  sea- 
men generally. 

12.  Assignment  of  Wages  in  Advance  Void.  — 
The  George  W.  Wells,  118  Fed.  Rep.  761  ;  The 
M.  M.  Morrill,  78  Fed.  Rep.  509  ;  Cushman  v. 
Ryan,  1  Story  (U.  S.)  91. 

Qualification  of  Rule.  —  Where  wages  have 
been  earned  by  a  seaman  the  owners  of  a  fund, 
in  the  registry  of  the  court,  arising  from  the 
sale  of  the  vessel,  cannot  set  up,  as  against  the 
assignee  of  an  advance  note  for  the  wages,  the 
rule,  made  for  the  protection  of  the  seamen  them- 
selves, that  an  assignee  or  holder  of  an  advance 
note  cannot  recover  thereon.  The  Staghound, 
97  Fed.  Rep.  973. 

13.  Assignments  Valid  in  England.  —  Crouch  v. 
Martin,  2  Vern.  595;  Mitchell  v.  Edes,  2  Vern. 
391,  Prec.  Ch.  125  ;  M'Kune  v.  Joynson,  5  C.  B. 
N.  S.  218,  94  E.  C.  L.  218.  28  L.  J.  C.  PI.  133. 

No  recovery  can  be  had  upon  an  advance  note 
for  seamen's  wages  unless  the  conditions  thereof 
have  been  fulfilled.  Bellamy  v.  Lunn,  77  L.  T. 
N.  S.  396. 

Assignment  by  Seaman  of  His  Prize  Money  to 
the  Surgeon  Set  Aside.  —  Taylour  v.  Rochfort,  2 

Ves.  281  ;  Baldwin       Rochford,  1  Wils.  C.  PI. 

229. 

14.  Seamen's  Wages  Exempted  from  Attachment. 

—  The  St.  Louis,  48  Fed.  Rep.  312. 

Exemption  Waived  Where  Not  Claimed  in  Due 
Time.  —  The  St.  Louis,  48  Fed.  Rep.  312. 
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exempted  from  execution  and  proceedings  supplementary  thereto.1  Nor 
does  the  statute  apply  to  fishermen  who  are  to  be  paid  according  to  the 
number  of  fish  caught  by  them.8 

1.  Rule  Where  Seaman  Is  Promoted  or  Degraded  During  Voyage. 
—  Where  a  seaman  who  has  signed  for  the  voyage  at  a  certain  rate  per  month 
is  advanced  during  the  voyage  to  fill  the  place  of  a  superior,  he  will  be  entitled 
to  the  pay  of  the  superior  grade  from  the  time  of  his  appointment  thereto.3 
And,  on  the  same  principle,  where  a  seaman  is  properly  degraded  or  disrated, 
a  proper  deduction  may  be  made  from  his  wages.4 

2.  How  Affected  by  Illegality  of  Voyage.  — ■  Seamen  may  recover  wages  not- 
withstanding the  voyage  for  which  they  shipped  was  illegal,  provided  they 
were  not  parties  to  the  illegality.5  In  such  a  case  the  measure  of  their 
recovery  is  full  wages  from  the  time  of  their  shipment  to  the  time  of  their 
return  to  the  United  States,  less  advance  wages  and  wages  earned  in  any 
intermediate  employment.6 

3.  How  Affected  by  Idleness  of  Ship.  —  Seamen  will  not  suffer  because,  with- 
out their  fault,  they  are  kept  unemployed  by  reason  of  the  ship's  idleness.7 
But  a  stipulation  in  the  articles  that  they  shall  accept  half  wages  during  the 
time  of  detention,  in  case  the  vessel  winters  abroad  on  account  of  the  ice,  is 
valid  and  enforceable.8 

4.  How  Affected  by  Interruption  of  Voyage.  —  Where  the  voyage  is  inter- 
rupted without  the  fault  of  the  crew  they  are  entitled  to  wages  during  the 
time  they  work  on  board  the  vessel  in  port.9 

5.  How  Affected  by  Breaking  Up  of  Voyage  —  in  General.  —  The  crew  of  a 
vessel  have  no  power  to  enforce  specific  performance  of  a  contract  for  a  voy- 
age, and  in  this  respect  it  may  be  said  that  the  owners  of  a  vessel  have  the 
power  to  break  up  a  voyage  at  their  pleasure,  subject  to  payment  of  damages 
if  their  action  is  wrongful.10    The  rights  of  the  seamen  where  the  voyage  is 


1.  Not  Exempt  from  Execution.  —  Telles  v. 
Lynde,  47  Fed.  Rep.  912. 

2.  Not  Applicable  to  Fishermen.  —  Telles  v. 
Lynde.  47  Fed.  Rep.  912. 

3.  Seaman  Entitled  to  Wages  of  Advanced  Grade 
When  Promoted.  —  Hanson  v.  Royden,  L.  R.  3 
C.  P.  47,  16  W.  R.  205,  37  L.  J.  C.  PI.  66;  The 
Brig  Blohm,  1  Ben.  (U.  S.)  228 ;  The  Graf  Klot 
Trautvetter,  5  Hughes  (U.  S.)  237 ;  Knee  v. 
American  Steamship  Co.,  1  W.  N.  C.  (Pa.)  15. 
And  see  Neilson  v.  The  Brig  Laura,  2  Sawy. 
(U.  S.)  242. 

Alteration  in  Articles  Unnecessary.  —  Hanson 
v.  Royden,  L.  R.  3  C.  P.  47.  37  L.  J.  C.  PI.  66, 
16  W.  R.  205.  But  see  Dafter  v.  Creswell,  2 
C.  &  P.  161,  12  E.  C.  L.  71. 

A  Mate  Who  Performs  the  Duties  of  Captain, 
on  the  death  or  disability  of  the  latter,  is  not, 
as  a  matter  of  course,  entitled  to  captain's 
wages.  The  Fanny  Gardner,  5  Biss.  (U.  S.) 
209. 

Seaman  Degraded  After  Promotion.  —  A  seaman 
raised  to  the  grade  of  mate  during  a  voyage, 
but  afterwards  removed  for  incompetency,  is 
not  entitled  to  any  other  wages  than  those  orig- 
inally contracted  for.  Wood  v.  The  Brigantine 
Nimrod,  Gilp.  (U.  S.)  83. 

4.  Reduction  Proper  where  Seaman  Is  Degraded. 
—  The  Hotspur,  3  Sawy.  (U.  S.)  194  ;  Somerville 
if.  The  Brig  Francisco,  1  Sawy.  (U.  S.)  390 ; 
Sherwood  v.  Mcintosh,  1  Ware  (U.  S.)  109; 
Brunent  v.  Taber,  1  Sprague  (U.  S.)  243; 
Mitchell  v.  The  Ship  Orozimbo,  1  Pet.  Adm. 
250;  Capillo  v.  Bristol  Packing  Co.,  112  Fed. 


Rep.  439;  The  Elizabeth  Frith,  Blatchf.  &  H. 
Adm.  195. 

Waiver  of  Right  to  Make  Deduction. —  Where 
the  master  of  a  vessel  takes  back  a  seaman,  who 
has  deserted,  under  the  original  contract,  with- 
out any  stipulation  for  a  change  of  wages,  he 
thereby  waives  his  right  to  make  any  deduction 
from  the  seaman's  wages,  even  though  the  latter 
is  incompetent.  Ingraham  v.  Albee,  Blatchf.  & 
H.  Adm.  289. 

5.  Innocent  Seamen  Entitled  to  Wages  Not- 
withstanding Illegality  of  Voyage.  —  The  Malta, 
2  Hag.  Adm.  158,  note.  But  see  The  Vanguard, 
6  C.  Rob.  207. 

6.  Measure  of  Recovery.  —  Sheppard  v.  Taylor, 
S  Pet.  (U.  S.)  675  ;  Hoyt  v.  Wildfire,  3  Johns. 
(N.  Y.)  518. 

7.  Seamen  Not  to  Suffer  by  Reason  of  Ship's 
Idleness.  —  The  Alanson  Sumner,  28  Fed.  Rep. 
670  ;  The  Two  Fannys,  25  Fed.  Rep.  285. 

8.  Stipulation  for  Half  Wages  During  Detention 
of  Ship  Valid.  —  The  Hoghton,  3  Hag.  Adm.  100. 

9.  Rule  Where  Voyage  Is  Interrupted.  —  Bray 
v.  Ship  Atalanta.  Bee  Adm.  48. 

10.  Power  of  Owners  to  Break  Up  Voyage  in 
General.  —  Hoffman  v.  Yarrington,  1  Lowell  (U. 
S.)  168. 

No  Right  to  Break  Up  Voyage  in  Mid-ocean  or 
on  Uninhabited  Coast.  —  The  Brutus,  2  Gall.  (U. 

S.)  526. 

Disturbed  Condition  of  Country  of  Destination  — 
When  No  Excuse  for  Breaking  Up  Voyage.  — 

Campbell  V.  Steamer  Uncle  Sam.  McAll.  (U.  S.) 
77- 
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broken  up  will  depend  upon  the  circumstances  of  the  case.1  If  it  is  broken 
up  by  the  fault  or  wrongful  act  of  the  master  or  owner,  they  are  entitled  to 
their  wages  for  the  full  voyage,  or  to  damages  upon  the  contract  in  the  nature 
of  wages.2  If  broken  up  by  accident  or  misfortune,  without  fault  of  the 
owner,  they  are  only  entitled  to  provision  for  their  return  home,  and  wages 
to  that  time,  in  the  absence  of  proof  of  further  damage.3 

Vessel  Seized  under  Process  of  Law.  — Where  a  vessel  is  seized  in  an  intermediate 
port  under  legal  process  and  the  voyage  is  broken  up  by  fault  of  the  owners, 
the  seamen  are  entitled  to  a  full  indemnity.4 

Seizure  for  Violation  of  Revenue  Laws.  —  Where  a  voyage  was  broken  up  abroad 
by  seizure  of  the  vessel  for  violating  the  revenue  laws  of  a  foreign  country,  on 
the  return  voyage,  it  was  held  that  the  seamen  were  only  entitled  to  wages  to 
the  time  of  the  seizure,  and  perhaps  only  to  the  end  of  the  outward  voyage.5 

6.  How  Affected  by  Loss  of  Vessel.  —  Where  the  ship  was  lost  upon  the 
homeward  voyage  the  old  rule  was  to  allow  the  seamen  wages  up  to  the  arrival 
of  the  vessel  at  its  last  port  of  delivery,  before  the  loss,  and  for  one-half  of 
the  time  that  it  remained  there.0  But  in  the  United  States  it  is  now  provided 
by  statute  that  where  the  voyage  is  broken  up  by  the  wreck  or  loss  of  the 
vessel,  and  the  services  of  the  seamen  are  terminated  before  the  period  con- 
templated in  the  agreement,  by  reason  of  such  misfortune,  such  seamen  shall 
be  entitled  to  wages  for  the  time  of  service  prior  to  such  termination,  but 
not  for  any  further  period.7    And  the  English  statutes  contain  a  somewhat 


1.  Rights  of  Seaman  Under  German  Law.  — 

The  Graf  Klot  Trautvetter,  5  Hughes  (U.  S.) 

237. 

Ship  Destroyed  for  Rottenness.  —  Where  the 
voyage  is  broken  up  because  of  the  destruction 
of  the  ship  for  rottenness,  the  libelant  is  en- 
titled to  his  wages  upon  his  contract,  as  upon 
its  full  and  faithful  performance  on  his  part. 
Bucker  v.  Klorkgeter,  Abb.  Adm.  402. 

If  a  Single  Mariner  Withholds  His  Consent 
and  the  cruise  is  broken  up  by  the  rest  of  those 
concerned,  and  a  new  cruise  commenced,  this 
must  be  done  subject  to  the  legal  claim  of  the 
unconsenting  mariner  to  wages  or  prize  money 
that  may  accrue  during  the  term  of  the  first 
cruise  for  which  he  contracted.  Hainey  v.  The 
Tristram  Shandy,  Bee  Adm.  414. 

2.  Rule  When  Voyage  Is  Broken  Up  by  Fault  of 
Owner  or  Master.  —  Sheppard  v.  Taylor,  5  Pet. 
( U.  S.)  710;  The  Schooner  Page,  5  Sawy.  (U. 
S.)  299;  The  Ocean  Spray,  4  Sawy.  (U.  S.) 
105;  Hindman  v.  Shaw,  2  Pet.  Adm.  264;  The 
Ship  Mary,  1  Paine  (U.  S.)  180;  The  Maria, 
Blatchf.  &  H.  Adm.  331  ;  The  City  of  New  Or- 
leans, 33  Fed.  Rep.  683 ;  The  Acorn,  32  Fed. 
Rep.  638;  Sullivan  v.  Morgan,  11  Johns.  (N.  Y.) 
66;  Van  Beuren  v.  Wilson,  9  Cow.  (N.  Y.)  158, 
18  Am.  Dec.  491;  Hoyt  v.  Wildfire,  3  Johns. 
(N.  Y.)  518. 

3.  Rule  Where  Owner  Is  Not  in  Fault.  —  The 
Frank  and  Willie,  45  Fed.  Rep.  488. 

Where  a  Vessel  Was  Lost,  but  the  proof  did 
not  show  that  the  loss  was  due  to  the  negli- 
gence or  incompetence  of  the  master,  or  the 
failure  of  the  owner  to  furnish  proper  appli- 
ances for  its  navigation,  it  was  held  that  the 
voyage  was  not  broken  up  by  fault  of  the  owner. 
Hill  v.  Murray,  6  Ben.  (U.  S.)  141. 

4.  Vessel  Seized  under  Process  of  Law.  —  The 
Gazelle,  1  Sprague  (U.  S.)  378;  Walton  v.  The 
Ship  Neptune,  1  Pet.  Adm.  142. 

Right  of  Seamen  to  Remain  by  Vessel.  —  When- 
ever it  appears  clear  that  the  owner's  posses- 
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sion  is  irretrievably  lost,  and  that  the  voyage 
cannot  be  further  prosecuted,  the  court  will  not 
permit  the  seamen  to  burden  the  vessel  by  un- 
necessarily and  wilfully  adhering  to  her.  But 
if  the  seamen  have  acted  with  propriety  and 
good  faith  in  remaining  by  the  vessel,  they  will 
be  protected.  The  Gazelle,  1  Sprague  (U.  S.) 
378. 

Wages  to  Time  of  Seizure  Only.  —  In  The  Au- 
gustine Kobbe,  37  Fed.  Rep.  696,  it  was  held 
that  under  the  circumstances  of  the  case  the  sea- 
men could  only  recover  the  wages  due  at  the 
time  of  seizure,  as  there  was  no  proof  of  any 
special  damage,  and  the  evidence  tended  to  show 
that  they  could  have  obtained  other  employment, 
of  like  character,  at  as  good  or  better  wages. 

5.  Oxnard  v.  Dean,  10  Mass.  143. 

6.  Old  Rule.  —  Cranmer  v.  Gernon,  2  Pet. 
Adm.  390;  Johnson  v.  Sims,  1  Pet.  Adm.  215; 
Giles  v .  The  Brig  Cynthia,  1  Pet.  Adm.  203  : 
Thompson  v.  Faussat,  Pet.  (C.  C.)  182;  Pitman 
t'.  Hooper,  3  Sumn.  (U.  S.)  286  ;  The  Ship  Two 
Catherines,  2  Mason  (U.  S.)  319.  But  see 
Bronde  v.  Haven,  Gilp.  (U.  S.)  592. 

7.  Present  Rule  —  Wages  for  Time  of  Service 
Only.  —  The  Charles  D.  Lane.  106  Fed.  Rep. 
746 ;  Flanagan  v.  U.  S.,  etc.,  Mail  Steamship 
Co.,  30  Fed.  Rep.  202;  Boulton  v.  Moore,  14 
Fed.  Rep.  922.  And  see  Gallagher  v.  Murray. 
10  Ben.  (U.  S.)  290;  White  v.  Adams,  5  Ben. 
(U.  S.)  3SS  ;  Jay  v.  Almy,  1  Woodb.  &  M.  (U. 
S.)  262. 

A  Ship,  to  Be  Lost  or  Wrecked  Within  the 
Meaning  of  the  Statute  does  not  have  to  be 

completely  destroyed.  If  a  vessel  is  lost  to  her 
owners  without  fault  on  their  part,  or  if  she  is 
so  injured  by  encountering  ordinary  perils  of 
navigation  as  to  be  unfit  to  complete  the  par- 
ticular voyage  commenced,  the  terms  of  the 
statute  are  met,  and  the  seamen  receive  all  they 
can  legally  claim  when  they  are  paid  wages  at 
the  contract  rate  for  the  time  of  actual  service. 
The  Charles  D,  Lane,  106  Fed.  Rep.  746,  citing 
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similar  provision.1 

Decision  of  Master  as  to  Termination  of  Services  Generally  Conclusive.  —  In  case  Of  a 
wreck  by  stranding,  it  must  be  left  to  the  discretion  of  the  master  to  fix  the 
day  of  the  actual  termination  of  the  seamen's  services,  and  his  decision  will 
be  supported,  unless  some  wrong  or  injustice  be  practiced  on  the  seamen. 
A  survey  and  condemnation  of  the  vessel  are  not  essential.2 

Duty  of  Seamen  to  Remain  by  Vessel.  —  It  is  the  duty  of  seamen,  at  least  if 
required  by  the  master,  to  remain  by  the  vessel  as  long  as  their  personal 
safety  permits,  and  to  save  as  much  as  possible  from  the  wreck.3  While  they 
do  so  remain  they  are  entitled  to  compensation  for  their  services,4  and  the 
fragments  of  the  vessel  saved  constitute  a  fund  pledged  for  the  payment  of 
their  wages.* 

Duty  of  Crew  to  Proceed  on  Substituted  Vessel.  —  Where  the  vessel  is  disabled  before 
the  end  of  the  voyage,  but  another  vessel  is  chartered  or  substituted  in  its 
stead,  it  is  the  duty  of  the  seamen  to  proceed  on  the  substituted  vessel,  and 
by  refusing  to  do  so  they  forfeit  their  claim  to  wages  or  damages;6  but  the 
rule  is  otherwise  where  the  cargo  is  simply  transshipped  or  transferred  to 
another  vessel  bound  for  the  same  destination.7 

7.  How  Affected  by  Loss  of  Freight.  —  By  the  old  rule  of  the  maritime  law, 
if  no  freight  was  earned  no  wages  were  due;8  but  this  rule  was  always  subject 


Flanagan  v.  U.  S.,  etc.,  Mail  Steamship  Co.,  30 
Fed.  Rep.  202. 

1.  The  English  Statute  (7  &  8  Victoria,  c. 
112,  §  17)  provides  that  in  all  cases  of  the 
wreck  or  loss  of  the  ship  every  surviving  sea- 
man shall  be  entitled  to  his  wages  up  to  the 
period  of  the  wreck  or  loss  of  the  ship,  whether 
such  ship  shall  or  shall  not  have  previously 
earned  freight,  provided  the  seaman  shall  pro- 
duce a  certificate  from  the  master  or  chief  sur- 
viving officer  of  the  ship  to  the  effect  that  he 
had  exerted  himself  to  the  utmost  to  save  the 
ship,  cargo,  and  stores.  Davis  v.  Leslie,  Abb. 
Adm.  123.  And  see  The  Stephen  Wright,  12 
Jur.  732. 

When  Certificate  of  Master  Not  Essential.  — 

Hicks  v.  Walker,  4  W.  R.  511  ;  Davis  v.  Leslie, 
Abb.  Adm.  123. 

For  the  Rule  Prevailing  in  England  Before  the 
Statutes,  see  The  Juliana,  2  Dods.  504 ;  Harris 
Vi  Ivo,  1  Hurl.  &  W.  238;  Dunkley  v.  Bulwer, 
6  Esp.  86. 

2.  Flanagan  v.  U.  S.,  etc.,  Mail  Steamship  Co., 
30  Fed.  Rep.  202. 

Decision  of  Master  Binding  on  Owners.  —  The 
master  must  be  held  to  have  the  power,  as  a  gen- 
eral rule,  to  determine  whether  there  is  any 
hope  of  getting  the  ship  afloat,  and  until  he 
yives  it  up  the  owners  cannot  object  to  paying 
the  wages  on  the  ground  that  there  was  no 
chance  of  saving  her.  Tarleton  v.  Mallory,  10 
Ben.  (U.  S.)  46;  Gallagher  v.  Murray,  10  Ben. 
(U.  S.)  200. 

3.  Duty  of  Seamen  to  Remain  by  Vessel.  —  The 
Warrior,  Lush.  476,  6  L.  T.  N.  S.  133;  The 
Davidson,  50  Fed.  Rep.  323 ;  The  Dawn,  2 
Ware  (U.  S.)  126,  7  Fed.  Cas.  No.  3,666;  Tarle- 
ton v.  Mallory,  10  Ben.  (U.  S.)  46;  Tios  v. 
Radovich,  10  La.  Ann.  101,  63  Am.  Dec.  592. 

Where  the  Seamen  Wrongfully  Abandon  the 
Wreck  the  contract  between  them  and  the  owner 
of  the  vessel  is  dissolved,  and  they  lose  their 
privilege  against  the  vessel  and  their  claim  for 
wages.  The  Davidson,  50  Fed.  Rep.  323 ;  The 
Dawn,  2  Ware  (U.  S.)  126,  7  Fed.  Cas.  No. 
3.6C6. 


4.  Seamen  Entitled  to  Wages  While  Laboring 
on  Wreck.  —  Barnard  v.  Adams,  10  How.  (U. 
S.)  307;  Tarleton  v.  Mallory,  10  Ben.  (U.  S.) 
46;  Thorson  v.  Peterson,  10  Biss.  (U.  S.)  530, 
9  Fed.  Rep.  517,  affirmed  14  Fed.  Rep.  742; 
Worth  v.  Mumford,  1  Hilt.  (N.  Y.)  1. 

5.  Wages  Payable  Out  of  Proceeds  of  Wreck.  — 
The  Neptune,  1  Hag.  Adm.  227  ;  The  Lady  Dur- 
ham, 3  Hag.  Adm.  196;  The  Reliance,  2  W. 
Rob.  119;  The  Davidson,  50  Fed.  Rep.  323. 

Wages  Out  of  Insurance  Money.  —  Where  an 
insured  ship  was  lost,  and  the  insurance  money 
was  recovered  by  the  assignees  of  the  owner, 
who  had  become  bankrupt,  it  was  held  that  the 
seamen  were  entitled  to  be  paid  in  full  out  of 
the  insurance  money.  In  re  Dawson,  1  Fonbl. 
229,  17  L.  T.  100. 

Nature  of  Compensation  —  Whether  Wages  or 
Salvage.  —  Drew  v.  Pope,  2  Sawy.  (U.  S.)  72. 
And  see  The  Dawn,  2  Ware  (U.  S.)  126,  7  Fed. 
Cas.  No.  3.666;  Phillips  v.  M'Call,  4  Wash.  (U. 
S.)  141  ;  Pitman  v.  Hooper,  3  Sumn.  (U.  S.)  50; 
The  Ship  Two  Catherines,  2  Mason  (U.  S.) 
319;  Daniels  v.  Atlantic  Mut.  Ins.  Co.,  24  N.  Y. 
447;  Dunnett  v.  Tomhagen,  3  Johns.  (N.  Y.) 
154;  Worth  v.  Mumford,  1  Hilt.  (N.  Y.)  1. 

6.  Hindman  v.  Shaw,  2  Pet.  Adm.  264;  Re- 
betto  v.  How,  44  Mo.  52. 

7.  Rebetto  v.  How,  44  Mo.  52. 

8.  Old  Rule  —  No  Wages  Unless  Freight  Was 
Earned  —  England.  —  Anonymous,  i  Ld.  Raym. 
639  ;  Eaken  v.  Thorn,  5  Esp.  6,  8  Rev.  Rep.  824  ; 
Dunkley  v.  Bulwer,  6  Esp.  86 ;  Anonymous,  1 
Sid.  236  ;  Anonymous,  2  Show  283  ;  Anonymous, 
1  Sid.  119;  The  Lady  Durham,  3  Hag.  Adm. 
196;  Thomas  v.  Tobin,  3  Hag.  Adm.  197,  note; 
Hernaman  v.  Bawden,  3  Burr  1844. 

United  States.  —  Pitman  v.  Hooper,  3  Sumn. 
(U.  S.)  50;  The  Saratoga,  2  Gall.  (U.  S.)  164; 
The  Ship  Two  Catherines,  2  Mason  (U.  S.) 
332;  Henop  v.  Tucker,  2  Paine  (U.  S.)  151; 
McQuirk  v.  The  Ship  Penelope,  2  Pet.  Adm. 
276;  Giles  v.  The  Brig  Cynthia.  1  Pet.  Adm. 
203;  Walton  v.  The  Ship  Neptune,  1  Pet. 
Adm.  144;  Poland  v.  The  Brig  Spartan,  1  Ware 
(U.  S.)  139;  Stark  v.  Mueller,  22  Fed.  Rep. 

Volume  XXV. 


Wages  of  Seamen. 


SEAMEN. 


Capture. 


to  numerous  exceptions,1  and  in  the  United  States  it  has  been  abrogated 
by  statute.2 

8.  How  Affected  by  Capture.  —  The  capture  of  a  neutral  ship  does  not  dis- 
solve a  seaman's  contract  for  wages,  but  merely  suspends  his  right  thereto.3 
It  is  his  right  and  duty  to  remain  by  the  vessel  until  a  sentence  of  condem- 
nation or  acquittal  has  been  passed,  or  until  all  reasonable  hope  of  recovery  is 
gone,4  and  a  voluntary  abandonment  of  his  duty  in  this  respect  deprives  him 
of  his  right  to  wages.5  If  the  vessel  is  acquitted,  and  restored  to  her  owners, 
and  proceeds  on  her  voyage,  the  seamen  are  entitled  to  full  wages,6  and  the 
rule  is  the  same  in  case  of  recapture.7  If  the  ship  is  condemned  it  is  gen- 
erally agreed  that  the  seamen  suffer  a  loss  of  wages,  but  there  is  some  conflict 
of  decisions  as  to  whether  this  loss  is  total  or  partial.8 


447  ;  Reed  v.  Hussey,  Blatchf.  &  H.  Adm.  525  ; 
The  Dawn,  2  Ware  (U.  S.)  126,  7  Fed.  Cas.  No. 
3,666. 

Massachusetts.  —  Savary  v.  Clements,  8  Gray 
(Mass.)  155. 

New  York.  — ■  Daniels  v.  Atlantic  Mut.  Ins. 
Co.,  24  N.  Y.  447 ;  Hoyt  v.  Wildfire,  3  Johns. 
(N.  Y.)  518;  Dunnett  v.  Tomhagen,  3  Johns. 
(N.  Y.)  154;  Van  Beuren  v.  Wilson,  9  Cow.  (N. 
Y.)  158,  18  Am.  Dec.  491. 

1.  Exceptions  to  Rule.  —  Campion  v.  Nicholas, 
1  Stra.  405;  The  Malta,  2  Hag.  Adm.  158;  Pit- 
man v.  Hooper,  3  Sumn.  (U.  S.)  286;  Henop  v. 
Tucker,  2  Paine  (U.  S.)  151  ;  The  Saratoga,  2 
Gall.  (U.  S.)  164;  The  Christina,  Deady  (U. 
S.)  49;  The  Dawn,  2  Ware  (U.  S.)  126,  7  Fed. 
Cas.  No.  3,666;  Hoyt  v.  Wildfire,  3  Johns.  (N. 
Y.)  518;  Worth  v.  Mumford,  1  Hilt.  (N.  Y.)  1. 

2.  Rev.  Stat.  U.  S.,  §  4525,  which  provides 
that  "  no  right  to  wages  shall  be  dependent  on 
the  earning  of  freight  by  the  vessel."  The 
Ocean  Spray,  4  Sawy.  (U.  S.)  105. 

3.  Contract  for  Wages  Not  Dissolved  by  Cap- 
ture —  England.  —  Beale  v.  Thompson,  4  East 
546. 

United  States.  —  The  Ocean  Spray,  4  Sawy. 
(U.  S.)  105  ;  Willard  v.  Dorr,  3  Mason  (U.  S.) 
91,  161  ;  Emerson  v.  Howland,  1  Mason  (U.  S.) 
45  ;  Pitman  v.  Hooper,  3  Sumn.  (U.  S.)  306; 
Brown  v.  Lull,  2  Sumn.  (U.  S.)  443  ;  The  Sara- 
toga, 2  Gall.  (U.  S.)  164;  Singstrom  v.  The 
Schooner  Hazard,  2  Pet.  Adm.  384;  Johnson  v. 
Sims,  1  Pet.  Adm.  215;  Bordman  v.  The  Brig 
Elizabeth,  1  Pet.  Adm.  128;  Boulton  v.  Moore, 
14  Fed.  Rep.  922;  Bouysson  v.  Miller,  Bee 
Adm.  190. 

Massachusetts.  —  Brooks  v.  Dorr,  2  Mass.  39. 

4.  Eight  and  Duty  of  Seamen  to  Eemain  by 
Vessel. —  The  Saratoga,  2  Gall.  (U.  S.)  164; 
The  Ocean  Spray,  4  Sawy.  (U.  S.)  105  ;  Brown 
v  Lull,  2  Sumn.  (U.  S.)  443  ;  Willard  v.  Dorr, 
3  Mason  (U.  S.)  161  ;  Emerson  v.  Howland,  1 
Mason  (U.  S.)  45  ;  Bordman  v.  The  Brig  Eliza- 
beth, 1  Pet.  Adm.  128;  Phillips  v.  M'Call,  4 
Wash.  (U.  S.)  141.  But  see  Boulton  v.  Moore, 
14  Fed.  Rep.  922. 

How  Long  Obligation  Continues.  —  Condemna- 
tion and  sale  of  the  ship  release  the  seaman 
from  this  obligation.  Brown  v.  Lull,  2  Sumn. 
(U.  S.)  443  1  Willard  v.  Dorr,  3  Mason  (U.  S.) 
161. 

Nor  is  he  bound  to  remain  by  the  ship  pend- 
ing an  appeal  from  a  sentence  of  condemnation, 
even  though  the  ship  has  not  yet  been  sold. 
Bordman  v.  The  Brig  Elizabeth,  1  Pet.  Adm. 
128. 


No  Duty  to  Attempt  Eescue  After  Capture.  — 

The  Two  Friends,  1  C.  Rob.  271. 

5.  Wages  Forfeited  by  Voluntary  Abandonment 
of  Duty.  —  Bordman  v.  The  Brig  Elizabeth,  1 
Pet.  Adm.  128;  Cavan  v.  Martin,  3  Call  (Va.) 
228. 

But  if,  With  Consent  of  the  Master,  he  leaves 
the  ship,  he  is  not  prejudiced  in  his  rights; 
and  his  title  to  wages  for  the  previous  period 
of  the  voyage  will  be  confirmed  or  destroyed 
according  to  the  event  of  the  ultimate  adjudi- 
cation. Emerson  v.  Howland,  1  Mason  (U.  S.) 
45  ;  Bordman  v.  The  Brig  Elizabeth,  1  Pet.  Adm. 
128. 

Entitled  to  Wages  and  Subsistence  While  He 
Remains.  ■ — -  While  he  remains  to  assist  in  pre- 
serving the  ship,  and  ready  to  proceed  on  the 
voyage,  he  is  entitled  to  his  wages,  and  the 
master  or  owner  is  bound  to  furnish  him  with 
provisions,  or  money,  for  subsistence.  Bord- 
man v.  The  Brig  Elizabeth,  1  Pet.  Adm.  128. 

6.  Full  Wages  Where  Vessel  Is  Acquitted.  — 
The  Saratoga,  2  Gall.  (U.  S.)  164;  Brown  v. 
Lull,  2  Sumn.  (U.  S.)  443;  Phillips  v.  M'Call, 
4  Wash.  (U.  S.)  141  ;  Sheppard  v.  Taylor,  5 
Pet.  (U.  S.)  675  ;  Bordman  v.  The  Brig  Eliza- 
beth, 1  Pet.  Adm.  128;  Boulton  v.  Moore,  14 
Fed.  Rep.  922  ;  Wesley  v.  Biays,  Brun.  Col.  Cas. 
(U.  S.)  254,  29  Fed.  Cas.  No.  17,419. 

No  Deduction  for  Expense  of  Recovering  Property. 
—  Where  a  vessel  had  been  captured  and  con- 
demned, but.  pending  an  appeal,  was  restored  to 
the  underwriters,  to  whom  she  had  been  aban- 
doned upon  a  compromise,  the  court  decreed  full 
wages  to  the  seamen,  and  refused  to  deduct  the 
expense  of  recovering  the  property.  Hitchen  v. 
Wilson,  Brun.  Col.  Cas.  (U.  S.)  253,  12  Fed. 
Cas.  No.  6,541. 

7.  Full  Wages  Payable  Where  Ship  Is  Recap- 
tured. —  Bergstrom  v.  Mills,  3  Esp.  36  ;  Phillips 
v.  M'Call,  4  Wash.  (U.  S.)  141.  But  see  Wig- 
gins v.  Ingleton,  2  Ld.  Raym.  121 1. 

Expenses  of  Salvage  Deducted  from  Wages.  — 
Hart  v.  The  Ship  Littlejohn,  1  Pet.  Adm.  115. 
And  see  Howland  v.  The  Brig  Lavinia,  1  Pet. 
Adm.  123. 

8.  Wages  Lost  by  Condemnation  in  General.  — 

The  Ocean  Spray,  4  Sawy.  (U.  S.)  105  ;  Brown 
z.  Lull,  2  Sumn.  (U.  S.)  443;  The  Saratoga,  2 
Gall.  (U.  S.)  164  ;  Hart  v.  The  Ship  Littlejohn, 
1  Pet.  Adm.  115;  Boulton  v.  Moore,  14  Fed. 
Rep.  922. 

Seamen  Entitled  to  Wages  Up  to  Time  of  Con- 
demnation.—  Vandever  v.  Tilghman,  Crabbe  (U. 
S.)  66;  The  Gazelle,  1  Sprague  (U.  S.)  378; 
Ardrey  v.  Karthaus,  Taney  (U.  S.)  379. 
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Rule  Where  Value  of  Vessel  Is  Restored  After  Condemnation.  — ■  Where,  after  condem- 
nation of  a  captured  vessel,  there  is  a  subsequent  restitution  of  her  value,  upon 
an  appeal  or  by  treaty,  the  claim  of  the  seamen  for  wages  revives,  and  they 
are  entitled  to  payment  out  of  the  sum  received  by  the  owners.1 

Rule  Where  Vessel  Is  Ransomed.  —  If  the  vessel  is  ransomed,  antecedent  wages 
cannot  be  recovered.2 

Rights  of  Seamen  Taken  from  Vessel  by  Captors.  —  Seamen  taken  from  a  captured 
vessel  by  the  captors,  but  subsequently  released,  have  the  same  rights  as 
though  they  had  remained  with  the  ship,  provided  they  rejoin  her  at  their 
earliest  opportunity.3 

Where  a  Hostile  Vessel  Is  Captured  in  Time  of  War,  the  captors  are  not  liable  to  her 
crew  for  wages,  nor  can  such  claim  be  enforced  against  her  proceeds.4 

9.  How  Affected  by  Sickness  or  Death  of  Seaman  —  a.  Rule  in  Case  of 
Sickness.  —  In  the  absence  of  any  stipulation  to  the  contrary  in  the  shipping 
articles  a  seaman  who  is  taken  sick  or  is  injured  in  the  service  of  the  ship 
during  the  voyage,  and  thereby  disabled  from  performing  his  duties,  is 
entitled  to  his  wages  for  the  full  voyage,  provided  the  disability  is  not 
due  to  his  own  fault.5  If  he  is  left  in  a  foreign  port  he  is  entitled  to  his 
wages  up  to  the  end  of  the  voyage,6  or  until  he  can  get  back  to  his  home 


No  Wages  Between  Capture  and  Condemnation. 

—  Lemon  v.  Walker,  9  Mass.  404. 

Wages  to  Last  Port  of  Delivery  and  Half  Time  of 
Stay  There.  —  In  some  of  the  earlier  cases  wages 
were  allowed  to  the  last  port  of  delivery  and  for 
half  of  the  time  that  the  vessel  remained  there. 
Bordman  v.  The  Brig  Elizabeth,  1  Pet.  Adm. 
128;  Galloway  v.  Morris,  3  Yeates  (Pa.)  445; 
Edwards  v.  Child,  2  Vern.  727. 

1.  Seamen  Entitled  to  Wages  on  Restitution 
After  Condemnation. —  Sheppard  v.  Taylor,  5 
Pet.  (U.  S.)  675  ;  Pitman  v.  Hooper,  3  Sumn. 
(U.  S.)  50;  Brown  v.  Lull,  2  Sumn.  (U.  S.) 
443 ;  Bordman  v.  The  Brig  Elizabeth,  1  Pet. 
Adm.  128;  Willard  v.  Dorr,  3  Mason  (U.  S.) 
161  ;  Ardrey  v.  Karthaus,  Taney  (U.  S.)  379. 

The  seamen's  claims  are  not  liable  to  abate- 
ment on  account  of  the  reduction  of  the  owner's 
compensation,  occasioned  by  the  insufficiency  of 
the  fund  out  of  which  he  is  compelled  to  accept 
payment.  Ardrey  v.  Karthaus,  Taney  (U.  S.) 
379;  Brown  v.  Lull,  2  Sumn.  (U.  S.)  443. 

Where  the  Owners  Are  Insolvent  the  seamen 
may  recover  their  wages  from  assignees  holding 
the  proceeds  of  the  ship,  cargo,  and  freight. 
Sheppard  v.  Taylor,  5  Pet.  (U.  S.)  675. 

2.  No  Wages  Where  Ship  Is  Ransomed.  —  Wig- 
gins v.  Ingleton,  2  Ld.  Raym.  121 1  ;  Pitman  v. 
Hooper,  3  Sumn.  (U.  S.)  50  ;  Phillips  v.  M'Call, 
4  Wash.  (U.  S.)  141  ;  Brooks  v.  Dorr,  2  Mass. 
39.    And  see  Yates  v.  Hall,  1  T.  R.  73. 

3.  Rights  of  Seamen  Taken  from  Ship  by 
Captors.  —  Singstrom  v.  The  Schooner  Hazard, 
2  Pet.  Adm.  384  ;  Bordman  v.  The  Brig  Eliza- 
beth, 1  Pet.  Adm.  128;  Watson  v.  The  Brig 
Rose,  1  Pet.  Adm.  132;  Brown  v.  Lull,  2  Sumn. 
(U.  S.)  443;  Girard  v.  Ware,  Pet.  (C.  C.)  142; 
Brooks  v.  Dorr,  2  Mass.  39.  But  see  The 
Friends,  4  C.  Rob.  143. 

Where  the  Seamen  Have  Been  Prevented  from 
Rejoining  the  Ship  without  fault  on  their  part, 
they  may  recover  full  wages  for  the  voyage. 
Hanson  v.  Rowell,  1  Sprague  (U.  S.)  117; 
Brown  v.  Lull,  2  Sumn.  (U.  S.)  443  ;  Brooks  v. 
Dorr,  2  Mass.  39. 

Where  the  Seamen  Were  Able  to  Rejoin  the  Ship, 
but  did  not  do  so,  wages  were  allowed  to  the 
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time  when  they  might  have  rejoined.  Bordman 
v.  The  Brig  Elizabeth,  1  Pet.  Adm.  128. 

Ship  Detained  by  Hostile  Embargo. —  The  rule 
stated  in  the  text  also  applies  where  the  ship  is 
temporarily  detained  by  a  hostile  embargo. 
Delamainer  v.  Winteringham,  4  Campb.  186; 
Pratt  v.  Cuff,  cited  in  Thompson  v.  Rowcroft,  4 
East.  43  ;  Beale  v.  Thompson,  4  East.  546. 

4.  Captors  of  Hostile  Vessel  Not  Liable  for 
Wages.  —  The  Velasco,  Blatchf.  Prize  Cas.  54, 
28  Fed.  Cas.  No.  16,9100. 

5.  Rule  in  Case  of  Sickness.  —  The  Centennial, 
4  Woods  (U.  S.)  50  ;  Callon  v.  Williams,  2 
Lowell  (U.  S.)  1  ;  Raymond  t'.  The  Barque 
Ella  S.  Thayer,  12  Sawy.  (U.  S.)  409;  Neilson 
v.  The  Brig  Laura,  2  Sawy.  (U.  S.)  242;  Wal- 
ton v.  The  Ship  Neptune,  1  Pet.  Adm.  142; 
Hart  v.  The  Ship  Littlejohn,  1  Pet.  Adm.  115; 
Myers  v.  The  Lizzie  Hopkins,  1  Woods  (U. 
S.)  170;  Brown  v.  The  D.  S.  Cage,  1  Woods 
(U.  S.)  401  ;  Shakerly  v.  Pedrick,  Crabbe  (U. 
S.)  63;  Olsen  v.  Whitney,  109  Fed.  Rep.  80; 
The  Mary  Sanford,  58  Fed.  Rep.  926 ;  Highland 
v.  The  Harriet  C.  Kerlin,  41  Fed.  Rep.  222; 
Raymond  v.  The  Ella  S.  Thayer,  40  Fed.  Rep. 
902;  The  City  of  Alexandria,  17  Fed.  Rep.  390; 
The  Centennial,  10  Fed.  Rep.  397  ;  Longstreet 
v.  Steam-Boat  R.  R.  Springer,  4  Fed.  Rep.  671. 

The  right  of  a  seaman  to  recover  full  wages, 
in  case  of  sickness  or  disability,  is  not  affected 
by  the  fact  that  the  disability  is  the  result  of 
his  own  negligence  or  the  negligence  of  his  fel- 
low-servants, or  by  the  fact  that  the  shipping 
articles  are  defective.  The  Governor  Ames,  55 
Fed.  Rep.  327;  The  Robert  C.  McQuillen,  91 
Fed.  Rep.  688. 

Seaman  Injured  Before  Ship  Sails.  —  See  Neil- 
son  v.  The  Brig  Laura,  2  Sawy.  (U.  S.)  242. 

6.  Sick  Seaman  Left  in  Foreign  Port  —  Wages 
to  End  of  Voyage.  —  Chandler  v.  Grieves,  2  H. 
Bl.  606,  note;  The  Robert  C.  McQuillen,  91 
Fed.  Rep.  688;  Highland  v.  The  Harriet  C. 
Kerlin,  41  Fed.  Rep.  222;  Boulton  v.  Moore,  14 
Fed.  Rep.  922;  Heynsohn  v.  Merriman,  1  Fed. 
Rep.  728  ;  The  Steamer  North  America.  5  Ren. 
(U.  S.)  486;  Callon  v.  Williams.  2  Lowell  (U. 
S.)  1  ;  Rrown  v.  The  Brig  Independence,  Crabbe 
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port,1  unless  there  is  some  statutory  provision  to  the  contrary.3  But  the  rule 
giving  full  wages  in  cases  of  sickness  does  not  apply  where  the  seaman  has 
been  discharged  in  an  American  port,  at  his  own  request,  in  order  that  he 
might  enter  a  marine  hospital.3 

Duty  of  Master  to  Inquire  at  Hospital  Before  Sailing.  —  Where  seamen  leave  a  ship 
and  enter  a  hospital  in  a  foreign  port  with  the  intention  of  rejoining  her,  it  is 
the  duty  of  the  master  to  inquire  at  the  hospital  for  such  seamen.  If  he 
neglects  to  do  so  and  sails  without  them,  he  is  liable  to  an  action  by  them  for 
damages  for  the  loss  of  wages.4 

Disability  Due  to  Seaman's  Fault — Diseased  Seaman  Shipping  as  Able-bodied.  —  If  the 
sickness  is  due  to  the  seaman's  own  fault  he  cannot  recover  wages  during  the 
time  that  he  does  no  duty.5  Nor  is  a  diseased  seaman,  who  ships  as  able- 
bodied,  entitled  to  wages  where  his  disease  prevents  him  from  performing 
his  duties." 

b.  Rule  in  Case  OF  Death.  —  Where  a  seaman  ships  for  a  whole  voyage, 
but  dies  before  the  return  of  the  vessel,  it  is  generally  held  in  the  United 
States  that  his  representatives  are  entitled  to  his  full  wages;7  but  in  England 
it  has  been  held  that  in  such  a  case  wages  are  payable  only  to  the  time  of 
death,  or  last  time  of  payment  before  death.8 

c  Stipulations  for  Pro  Rata  Wages.  —  On  whaling  voyages  it  is 
usual  to  stipulate  in  the  articles  that  seamen  who  are  prevented  by  sickness 
or  death  from  performing  the  whole  voyage  shall  only  be  entitled  to  pro  rata 
wages;  and  such  stipulations  are  held  to  be  valid.9 


(U.  S.)  54;  Shakerly  v.  Pedrick,  Crabbe  (U. 
S.)    63;   Nevitt   v.    Clarke,   01c.   Adm.  316; 
Croucher  v.  Oakraan,  3  Allen  (Mass.)  185. 
Where  Seaman  Fails  to  Rejoin  Ship  Though  Able. 

—  Where  a  seaman  left  sick  at  a  foreign  port 
might  have  joined  the  ship  but  would  not,  his 
claim  for  wages  was  allowed  only  until  the 
time  he  might  have  rejoined  the  ship.  Will- 
iams v.  The  Brig  Hope,  1  Pet.  Adm.  138.  But 
see  Nevitt  v.  Clarke,  Olc.  Adm.  316,  holding 
that  where  the  ship  was  sold  to  foreigners  im- 
mediately after  the  seaman's  discharge  from  the 
hospital  he  was  not  bound  to  rejoin  it. 

1.  Wages  until  Arrival  at  Home  Port.  —  Heyn- 
sohn  v.  Merriman,  1  Fed.  Rep.  728 ;  Nevitt  v. 
Clarke,  Olc.  Adm.  316. 

2.  Under  the  English  Statute  a  seaman  who 
is  left  on  shore,  on  the  master's  certificate  of 
inability  to  proceed,  is  entitled  to  wages  up  to 
that  time  only ;  but  if  the  master  fails  to  de- 
liver a  certificate  of  his  unfitness  to  the  consul, 
with  an  account  of  the  wages  due  him  and  pay- 
ment thereof,  the  seaman  may  sue  the  owners  of 
the  vessel  to  recover  the  penalty  provided  by 
the  statute.  Harvey  v.  Smith,  35  Fed.  Rep. 
367. 

3.  Seamen  Discharged  to  Enter  Marine  Hospital. 

—  Raymond  v.  The  Ella  S.  Thayer,  40  Fed. 
Rep.  002,  12  Sawy.  (U.  S.)  409. 

4.  Duty  of  Master  to  Inquire  at  Hospital  Before 
Sailing.  —  Farrell  v.  French,  Blatchf.  &  H. 
Adm.  27s;  Nevitt  v.  Clarke,  Olc.  Adm.  316. 

5.  Rule  Where  Disability  Is  Due  to  Seaman's 
Own  Fault.  —  Johnson  v.  Huckins,  1  Sprague 
(U.  S.)  67;  Walton  v.  The  Ship  Neptune,  1 
Pet.  Adm.  142. 

Deductions  from  Wages.  —  Johnson  v.  Huck- 
ins, 1  Sprague  (U.  S.)  67. 

6.  Diseased  Seamen  Shipping  as  Able-bodied 
Not  Entitled  to  Wages.  —  The  Mary  Sanford, 
58  Fed.  Rep.  926. 


Evidence  Held  insufficient  to  Show  Breach  of 
Warranty  of  Bodily  Fitness.  —  Highland  v.  The 
Harriet  C.  Kerlin,  41  Fed.  Rep.  222. 

7.  Representatives  of  Deceased  Seamen  Entitled 
to  Full  Wages.  —  Highland  v.  The  Harriet  C. 
Kerlin,  41  Fed.  Rep.  222;  Boulton  v.  Moore,  14 
Fed.  Rep.  922  ;  Johnson  v.  The  Ship  Coriolanus, 
Crabbe  (U.  S.)  239;  Walton  v.  The  Ship  Nep- 
tune, 1  Pet.  Adm.  142 ;  Scott  v.  The  Brig 
Greenwich,  1  Pet.  Adm.  155;  Sims  v.  Jackson, 
1  Pet.  Adm.  157,  1  Wash.  (L.  S.)  414;  Hart  v. 
The  Ship  Littlejohn,  1  Pet.  Adm.  115. 

The  Fact  that  a  Seaman  Was  Hired  in  Place  of 
the  Deceased  does  not  affect  the  general  prin- 
ciple. —  Walton  v.  The  Ship  Neptune,  1  Pet. 
Adm.  142. 

Wages  to  Time  of  Death  Only.  —  In  Hanson 

v.  Rowell,  1  Sprague  (U.  S.)  117,  wages  were 
allowed  only  to  the  time  of  the  seaman's  death. 

Where  Diseased  Seaman  Ships  as  Able-bodied. — 
If  a  seaman  ships  as  able-bodied  when  in  fact 
he  has  a  fatal  disease  of  which  he  dies,  a  claim 
by  his  representatives  for  the  wages  will  not 
be  allowed.  Writer  v.  The  Ship  Richmond,  2 
Pet.  Adm.  263. 

8.  English  Rule.  —  Beale  v.  Thompson,  4  East 
546.  And  see  Armstrong  v.  Smith,  1  B.  &  P. 
N.  R.  299. 

Where  a  Sailor  Hired  for  a  Voyage  Took  a 
Promissory  Note  from  his  employer  for  a  cer- 
tain sum,  provided  he  proceeded,  continued,  and 
did  his  duty  on  board  for  the  voyage,  and  be- 
fore the  arrival  of  the  ship  he  died,  it  was  held 
that  no  wages  could  be  claimed,  either  on  the 
contract  or  on  a  quantum  meruit.  Cutter  v. 
Powell,  6  T.  R.  320,  3  Rev.  Rep.  185. 

9.  Stipulation  for  Pro  Rata  Wages.  —  Green  v. 
Swift,  14  Fed.  Rep.  877;  Gallon  v.  Williams,  2 
Lowell  (U.  S.)  1  ;  Antone  v.  Hicks,  2  Lowell 
(U.  S.)  383;  Brunent  v.  Taber,  1  Sprague  (U. 
S.)  243. 
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10.  How  Affected  by  Discharge  or  Severance  of  Connection  with  Vessel  —  a. 

Where  Discharge  Is  Wrongful.  —  By  the  general  rules  of  the  maritime 
law,  independent  of  statute,  a  seaman  who  is  wrongfully  discharged  is  entitled 
to  full  wages  for  the  voyage; 1  or,  according  to  some  authorities,  to  a  sum  in 
the  nature  of  damages,  the  amount  of  which  is  to  be  fixed  by  the  court  in  its 
discretion,  and  in  accordance  with  the  circumstances  of  each  case.*  So, 
where  seamen  who  have  signed  articles  for  a  voyage  are  wrongfully  refused 
admission  to  the  vessel,  they  may  sue  for  their  stipulated  wages.3 

Wrongful  Discharge  Before  One  Month's  Wages  Earned.  —  By  statute  a  seaman  who 
has  signed  an  agreement,  but  is  wrongfully  discharged  before  the  commence- 
ment of  the  voyage,  or  before  one  month's  wages  are  earned,  is  entitled  to  a 
sum  equal  to  one  month's  wages  in  addition  to  the  wages  which  he  has  earned. 1 

b.  Justifiable  Discharge  for  Misconduct.  — A  seaman  who  is  justi- 
fiably discharged  for  misconduct,  in  either  a  foreign  or  a  domestic  port,  is  not 
entitled  to  further  wages.5 

c.  Discharges  by  American  Consuls  in  Foreign  Ports  —  (i)  In 
General.  —  The  rights  of  seamen  as  regards  their  wages  when  they  are  dis- 
charged by  consuls  in  foreign  ports  are  entirely  regulated  by  statute.  In  all 
cases  of  such  discharge  the  wages  due  the  seamen  under  their  contracts  must 
be  paid  before  the  discharge  is  granted.6 

(2)  Seaman  Discharged  by  His  Own  Consent.  —  A  seaman  discharged  by 
voluntary  consent  before  a  consul  is  entitled  to  his  wages  up  to  the  time  of 
his  discharge,  but  not  for  any  further  period.7 


1.  Seamen  Wrongfully  Discharged  Entitled  to 
Full  Wages.  —  The  Elizabeth,  6  Jur.  156;  The 
Heroe,  21  Fed.  Rep.  525;  The  Wanderer,  20 
Fed.  Rep.  655  ;  The  Brutus,  2  Gall.  (U.  S.)  526; 
Henop  v.  Tucker,  2  Paine  (U.  S.)  151;  The 
Nimrod,  1  Ware  (U.  S.)  9;  Hutchinson  v. 
Coombs,  1  Ware  (U.  S.)  65;  Sherwood  v.  Mc- 
intosh, 1  Ware  (U.  S.)  109  ;  Veacock  v.  M'Call, 
Gilp.  (U.  S.)  329 ;  The  Steamboat  Swallow, 
01c.  Adm.  4 ;  The  America,  Blatchf .  &  H.  Adm. 
185;  Hoyt  v.  Wildfire,  3  Johns.  (N.  Y.)  518. 

Rule  in  Whaling  Service.  —  In  case  of  their 
wrongful  discharge  by  the  master,  the  crew  of 
a  whaleship  are  entitled  to  their  full  lay  or 
share  of  the  voyage.  The  Hibernia,  1  Sprague 
(U.  S.)  78. 

Seamen  Wrongfully  Discharged  from  Privateer 
Entitled  to  Prize  Money.  —  Mahoon  v.  The 
Glocester,  2  Pet.  Adm.  403,  Bee  Adm.  395. 

2.  For  a  Full  Discussion  and  Citation  of  Authori- 
ties as  to  the  right  of  seamen  to  damages  when 
wrongfully  discharged  see  infra,  this  title,  Right 
to  Damages  —  For  Wrongful  Discharge. 

When  Seaman  Cannot  Recover  Pro  Rata  Wages. 
—  Where  there  is  a  stipulation  in  the  articles 
that  the  seaman  shall  not  be  entitled  to  his 
wages  till  the  end  of  the  voyage,  he  cannot 
recover  pro  rata  wages  if  wrongfully  discharged 
at  an  intermediate  port,  but  his  remedy  is  either 
for  breach  of  the  special  contract,  or  for  the 
tortious  act  of  the  captain  whereby  he  was  pre- 
vented from  earning  his  wages.  Hulle  v. 
Heightman,  2  Fast  145. 

3.  Seamen  Wrongfully  Refused  Admission  to 
Vessel  Entitled  to  Wages.  —  The  Acorn,  32  Fed. 
Rep.  638  ;  The  City  of  London,  1  W.  Rob.  88. 
But  see  The  Grace  Littleton,  50  Fed.  Rep.  285. 

4.  Wrongful  Discharge  Before  One  Month's 
Wages  Earned.  —  Rev.  Stat.  U.  S.,  §  4527 ;  The 
Staghound,  97  Fed.  Rep.  973  ;  The  Villa  Y.  Her- 
man, 101  Fed.  Rep.  132;  The  Alice  Blanchard, 


92  Fed.  Rep.  519;  The  St.  Paul,  77  Fed.  Rep. 
998. 

The  Merchant  Shipping  Act  of  England  con- 
tains a  similar  provision.  See  Tindle  v.  Davi- 
son, 61  L.  J.  M.  C.  107. 

Additional  Wages  Recoverable  by  Action  in 
State  Court. — Calvin  v.  Huntley,  178  Mass.  29. 

A  Release  in  Full  Signed  by  the  Seamen  in  the 
presence  of  a  shipping  commissioner,  on  pay- 
ment of  their  wages  up  to  the  time  of  the  dis- 
charge, bars  their  right  to  recover  the  additional 
sum  provided  for  by  the  statute.  The  Charles 
D.  Lane,  106  Fed.  Rep.  746. 

5.  Seaman  Justifiably  Discharged  Not  Entitled 
to  Further  Wages.  —  The  T.  F.  Oakes,  36  Fed. 
Rep.  445. 

If  the  Seaman  Repents  and  Offers  Amends  in 

due  time,  the  master  is  bound  to  accept  the  satis- 
faction and  receive  the  man  again  into  favor  ; 
if  he  refuses,  the  seaman  will  be  entitled  to  his 
wages,  and  the  master  responsible  to  his  owners 
for  any  loss  or  damage  that  may  arise  from  this 
cause.  Hutchinson  v.  Coombs,  1  Ware  (U.  S.) 
65. 

Wages  Antecedently  Earned  Are  Not  Forfeited 

where  the  seaman  is  discharged  for  misconduct. 
Russell  v.  The  Twilight,  43  Fed.  Rep.  320.  But 
see  The  Almatia,  Dcady  (U.  S.)  473. 

6.  Wages  Due  to  Be  Paid  on  Discharge.  —  23 
U.  S.  Stat,  at  L.  54.  §  2. 

The  Words  "  Foreign  Country,"  used  in  the 
statutes,  refer  to  a  port  or  place  abroad  inter- 
mediate between  the  termini  of  the  voyage. 
Where  a  seaman  shipped  in  the  United  States 
for  a  voyage  to  Liverpool  is  discharged  at  the 
latter  place,  his  case  does  not  fall  within  the 
statutes.    Prny's  Case,  10  Ct.  CI.  453. 

7.  Seaman  Discharged  by  Voluntary  Consent.  — 
30  U.  S.  Stat,  at  L.  759,  §  16.  And  see  Green 
v.  Swift,  14  Fed.  Rep.  877. 

Under  Former  Statutes  when  a  seaman  was 
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(3)  Where  Vessel  Is  Sold  in  Foreign  Country.  —  Where  an  American  vessel 
is  sold  in  a  foreign  country  and  her  crew  discharged,  the  master  is  required 
to  pay  each  seaman  the  wages  due  him,  and  in  addition  thereto  either  pro- 
vide him  with  employment  on  some  other  vessel,  or  furnish  the  means  of 
sending  him  back  to  the  port  of  shipment  or  to  some  port  agreed  upon,  or 
provide  him  with  a  passage  home,  or  deposit  with  the  consul  such  a  sum  of 
money  as  is  deemed  sufficient  by  that  officer  to  defray  the  expenses  of  the 
seaman's  maintenance  and  passage  home.1 

(4)  Seaman  Discharged  on  His  Own  Complaint.  ■ —  If  a  seaman  is  discharged 
abroad  on  his  own  complaint  that  the  voyage  is  continued  contrary  to  agree- 
ment, or  that  the  vessel  is  badly  provisioned  or  unseaworthy,  or  against  the 
officers  for  cruel  treatment,  the  master  is  required  to  pay  him  one  month's 
extra  wages,  and  provide  him  with  employment  on  another  ship  or  passage 
to  the  port  of  shipment  or  some  other  port  agreed  upon.* 

(5)  Seaman  Discharged  on  Account  of  Disability.  —  Where  a  seaman  is 
discharged  abroad  on  account  of  injury  or  illness  incapacitating  him  for  ser- 
vice, the  expenses  of  his  maintenance  and  return  to  the  United  States  are  to 
be  paid  from  the  fund  for  the  maintenance  and  transportation  of  destitute 
American  seamen.3 

(6)  Payment  and  Collection  of  Wages  and  Extra  Allozvances.  ~  It  is  now- 
provided  by  statute  that  where  a  consul,  on  discharging  a  seaman,  neglects  to 
collect  the  arrears  of  wages  and  extra  wages  required  to  be  paid,  he  shall  be 
liable  to  the  United  States  for  the  full  amount  thereof.4  Under  a  former 
statute  making  the  consul  liable  to  the  United  States  for  their  share  of  the 
three  months'  extra  wages,  and  to  the  seamen  for  their  share  of  the  same,  it 
was  held  in  a  number  of  cases  that  where  payment  was  not  made  to  the  consul 
the  seamen  might  recover  their  share  by  a  suit  in  admiralty  5  or  at  common 
law;6  and  that,  although  a  seaman  might  waive  the  benefit  accruing  to  him 
under  the  statutes,  he  could  not  waive  the  payment  of  the  share  of  extra 
wages  accruing  to  the  United  States.7 

Ship  and  Owner  Discharged  by  Payment  to  Consul.  —  Payment  of  the  required 
amount  to  the  consul  discharges  the  ship  and  its  owner  from  further  liability, 

discharged  with  his  own  consent  before  a  con-  (TJ.  S.)  290;  Drew  v.  Pope,  2  Sawy.  (U.  S.) 

sul,  the  master  was  required  to  pay  to  the  con-  72;  Henop  v.  Tucker,  2  Paine   (TJ.  S.)  151; 

sul  three  months'  extra  wages,  two-thirds  of  Hoffman  v.  Yarrington,  1  Lowell  (U.  S.)  168. 

which  went  to  the  seaman,  and  the  other  third  And  see  Wells  v.  Meldrun,  Blatchf.  &  H.  Adm. 

into  the  fund  for  the  relief  of  destitute  seamen  342;  The  Dawn,  1  Ware  (U.  S.)  485. 

in  foreign  ports.     Hutchinson  v.  Coombs,   1  Ruie  under  Hamburg  law.  —  The  Brig  Blohm, 

Ware  (U.  S.)  65  ;   Heynsohn  v.  Merriman,  1  1  Ben.  (U.  S.)  228. 

Fed.  Rep.  728;  Gove  v.  Judson,  19  Fed.  Rep.  2,  Seaman  Discharged  on  His  Own  Complaint.  — 

523.     And  see   Lamb  v.  Briard,  Abb.  Adm.  30  U.  S.  Stat,  at  L.  760,  §  18. 

367-  Remission  of  Extra  Pay. — The  act  of  1840 

1.  Where  Vessel  Is  Sold  in  Foreign  Country.  —  gave  the  consul  power  to  remit  the  extra  pay  if 

30  U.  S.  Stat,  at  L.  759,  §  17.    And  see  Lang  the  seamen  insisted  on  their  discharge  and  the 

v.  Holbrook,  Crabbe  (U.  S.)  179;  The  Dawn,  master  was  in  no  fault.    The  Hermon,  1  Lowell 

2  Ware  (U.  S.)  126,  7  Fed.  Cas.  No.  3,666;  (U.  S.)  515. 

Nevitt  v.  Clarke,  Olc.  Adm.  316.  3.  Seaman  Discharged  on  Account  of  Disability. 

Under  Former  Statutes  the  master  was  required  — 30  U.  S.  Stat,  at  L.  759,  §  16.    And  see  Bru- 

to  pay  to  the  consul  three  months'  extra  wages  nent  v.  Taber,  1  Sprague  (U.  S.)  243. 

for  each  seaman  discharged,  one-third  thereof  4.  Consul  Liable  to  United  States  for  Failure  to 

•to  go  to  the  fund  for  the  relief  of  destitute  sea-  Collect  Wages  and  Extra  Pay.  —  30  U.  S.  Stat, 

men  in  foreign  ports.    Boulton  v.   Moore,  14  at  L.  759,  §  16. 

Fed.  Rep.  922;  The  Zach  Chandler,  10  Biss.  (U.  5.  Rule  under  Former  Statute. —  Gove  v.  Jud- 

S.)  372;  Hoffman  v.  Yarrington,  1  Lowell  (U.  son,  19  Fed.  Rep.  523;  Orne  v.  Townsend,  4 

S.)  168;  Drew  v.  Pope,  2  Sawy.  (U.  S.)  72;  Mason  (U.S.)  541;  Pray's  Case,  ioCt.  CI.  453; 

The  Dawn,  1  Ware  (U.  S.)  485;  Hutchinson  v.  Bates   v.   Seabury,    1    Sprague    (U.    S.)  433; 

Coombs,  1  Ware  (U.  S.)  65.  Knowlton  v.  Boss,  1  Sprague  (U.  S.)  163;  Weils 

But  it  was  also  provided  that  in  the  case  of  v.  Meldrun,  Blatchf.  &  H.  Adm.  342;  Wilson  v. 

wrecked  or  stranded  vessels,  or  vessels  con-  Borstel,  73  Me.  273.    See  Sullivan  v.  Morgan, 

demned  as  unfit  for  service  no  payment  of  extra  11  Johns.  (N.  Y.)  66. 

wages  should  be  required.    Gove  v.  Judson,  19  6.  Wilson  v.  Borstel,  73  Me.  273. 

Fed.  Rep.  523;  Gallagher  v.  Murray,  10  Ben.  7.  Pray's  Case,  10  Ct.  CI.  453. 
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even  though  the  seamen  fail  to  receive  or  apply  for  the  money,1  or  it  is 
misapplied  by  the  consul.2 

d.  Rule  in  Steam-tug  Service.  —  Where  a  custom  exists  by  which 
seamen  employed  in  the  steam-tug  service,  at  a  certain  rate  of  wages  per 
month,  are  authorized  to  leave  at  the  end  of  any  trip,  and  the  captain  is 
authorized  to  discharge  them  at  the  end  of  any  trip,  seamen  so  discharged 
are  entitled  to  pro  rata  wages.3 

e.  Rule  in  Service  on  the  Lakes.  —  Where  seamen  ship  late  in  the 
season  for  a  trip  on  the  Northern  Lakes,  and  the  vessel  is  obliged  to  lay  up 
for  the  winter,  the  master  has  the  right  to  discharge  the  crew  upon  equitable 
terms,  which,  in  most  cases,  are  the  payment  of  their  wages  until  the  vessel  is 
laid  up,  and  their  transportation  to  the  port  of  shipment  or  destination.4 

/.  Rule  Where  Contract  Is  Terminated  by  Mutual  Consent.  — 
Where  a  seaman's  contract  of  service  is  terminated  by  mutual  consent  after 
part  performance,  a  court  of  admiralty  will  neither  decree  payment  of  extra 
wages  or  damages,  as  in  case  of  a  wrongful  discharge,  nor  forfeiture  of  the 
wages  earned  by  services  rendered  pursuant  to  the  contract,  as  in  case  of 
desertion,  but  will  allow  wages  at  the  rate  fixed  by  the  contract  for  the  time 
of  actual  service.5 

g.  Rule  Where  Seaman  Is  Left  Abroad  Through  His  Own  Neg- 
ligence. —  Where  a  seaman  is  left  behind  at  a  foreign  port,  through  his  own 
negligence,  he  can  only  recover  wages  up  to  the  time  of  his  separation  from 
the  ship.e 

h.  Rule  Where  Seaman  Sues  for  Discharge.  —  Where  a  seaman 
filed  a  libel  before  the  expiration  of  one  month's  service,  praying  for  a  dis- 
charge, it  was  held  that  he  could  recover  wages  for  one  month  only,  although 
he  would  otherwise  have  been  entitled  to  a  larger  sum,  his  term  of  service 
not  having  expired.7 

11.  Rule  Where  Seaman  Is  Absent  from  Ship  Without  Fault.  —  A  seaman  who 
is  absent  from  his  ship,  without  fault  on  his  part,  is  entitled  to  full  wages  for 
the  voyage,5*  or  at  least  up  to  the  time  of  his  separation  from  the  vessel.0 

1.  Payment  to  Consul  Discharges  Ship  and  8.  Seaman  Absent  Without  Fault  Entitled  to 
Owner.  —  Drew  v.  Pope,  2  Sawy.  (U.  S.)  72.  Full  Wages. —  Beale  v.  Thompson,  4  East  546; 
But  see  Jones  v.  Sears,  2  Sprague  (U.  S.)  43;  Nevitt  v.  Clarke,  Olc.  Adm.  316;  The  Fair 
Brunent  v.  Taber,  1  Sprague  (U.  S.)  243.  American  v.   Fair  American,  Bee   Adm.  134. 

The  Rule  Is  the  Same  under  the  Merchant  Ship-  See  The  Schooner  Dolphin,  6  Ben.  (U.  S.) 

ping  Act  of  England. —  Edwards  v.  Steel,  (1897)  402. 

2  Q.  B.  327,  66  L.  J.  Q.  B.  690.  Where  a  seaman  belonging  to  a  fishing  vessel 

2.  The  Lyman  D.  Foster,  85  Fed.  Rep.  987.  was  left  behind  at  a  foreign  port  while  endeavor- 

3.  Rule  in  Steam-tug  Service.  —  Disbrow  v.  ing,  in  the  interests  of  the  vessel,  to  induce 
The  Walsh  Brothers,  36  Fed.  Rep.  607  ;  Moore  other  members  of  the  crew  to  return  to  the  ship, 
v.  Neafie,  3  Fed.  Rep.  650.  And  see  The  Pa-  it  was  held  that  he  was  entitled  to  recover  his 
cific,  18  Fed.  Rep.  703.  share  in  the  catch,  his  expenses,  and  for  his  out- 

4.  Rule  in  Service  on  the  Lakes.  —  The  Zach  fit  and  clothing  carried  away.  The  Nereid,  67 
Chandler,  10  Biss.  (U.  S.)  372,  7  Fed.  Rep.  684.  Fed.  Rep.  602. 

Wages  Pending  Return  to  Place  of  Shipment.  —  A  Seaman  on  Board  a  Letter-of-Marque  who  is 

In  Boulton  v.  Moore,  14  Fed.  Rep.  922,  there  is  sent  from  the  ship  as  prize  master,  on  board  a 

a  dictum  that  the  seamen  are  also  entitled  to  prize  taken  in  the  course  of  the  voyage,  is  not 

wages  during  the  necessary  time  occupied  in  entitled  to  any  part  of  his  wages  if  the  ship  is 

their  return  to  the  place  of  shipment.  afterwards   taken    during   the   voyage.  Aber- 

5.  Rule  Where  Contract    Is   Terminated   by  nethy  v.  Landale,  2  Dougl.  539. 

Mutual  Consent.  —  The  Hunter,  47  Fed.   Rep.  9.  Wages  Up  to  Time  of  Separation  from  Vessel. 

744;  Waitshoair  v.  The  Craigend,  42  Fed.  Rep.  — Hanson  v.  Rowell,  1  Sprague  (U.  S.)  117. 

1 75-  Seaman  Sent  Home  as  Witness.  —  Melville  v. 

6.  Rule  Where  Seaman  Is  Left  Behind  Through  De  Wolf,  4  El.  &  Bl.  844,  82  E.  C.  L.  844,  24  L. 
His  Own  Negligence.  —  Button  v.  Thompson,  L.  J.  Q.  B.  200. 

R.  4  C.  P.  330,  38  I..  J.  C.  PI.  225.  Where  a  Seaman  in  the  Whaling  Service  be- 
No  Recovery  Allowed  Where  Articles  Provide  conies  separated  from  his  ship  by  no  fault  of 
for  Forfeiture  of  Wages.  —  Sherman  v.  Bennett,  his  own,  and  fails  to  rejoin  her  from  causes 
M.  &■  M.  489,  22  E.  C.  L.  365.  which  he  cannot  control,  he  is  entitled  to  wages 

7.  Rule  Where  Seaman  Sues  for  Discharge. —  to  the  time  of  separation,  and  the  expenses  of 
The  Stacey  Clarke,  54  Fed.  Rep.  533.  return  to  his  home.    Antone  v.  Hicks,  2  Lowell 
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The  rule  giving  full  wages  applies  wherever  the  seaman  is  taken  away  from 
the  ship  and  detained  by  superior  force,1  except,  perhaps,  in  cases  of 
impressment.* 

12.  Rule  Where  Seaman  Is  Put  Off  Duty  by  Master.  —  A  seaman  who  is 
rightfully  put  off  duty  by  the  master  has  no  right  to  wages  during  the  time 
that  he  performs  no  services.3 

13.  Forfeiture  of  Wages  —  a.  Causes  of  Forfeiture  —  (i)  Wilful  Diso- 
bedience of  Laivful  Commands.  —  A  forfeiture  of  wages  may  be  imposed  upon 
seamen  for  wilful  disobedience  of  lawful  commands.4  But  it  is  not  imperative 
upon  the  court  to  pronounce  a  forfeiture  for  this  cause  where  the  disobedience 
is  unattended  by  aggravating  circumstances.5  Nor  will  such  forfeiture  be 
pronounced  where  the  shipping  articles  are  void,6  or  where  the  ship  has 
deviated  from  the  voyage  described  in  the  articles,7  or  where  the  master  has 
attempted  to  induce  a  forfeiture  by  improper  and  arbitrary  conduct  on  his  part.8 

(2)  Mutinous  and  Rebellious  Conduct.  —  Mutinous  and  rebellious  conduct 
is  also  a  ground  for  forfeiture  of  wages.9  But  in  order  to  have  this  effect  the 
misconduct  must  be  satisfactorily  proved  and  be  of  serious  import.10  And 
misconduct  during  one  voyage  cannot  be  made  to  work  a  forfeiture  of  wages 
earned  during  another.11 

(3)  Wrongful  Desertion  of  Ship  Before  End  of  Voyage.  —  A  seaman  may 
forfeit  his  wages  by  leaving  the  ship,  without  justifiable  cause,  before  the  end 
of  the  voyage  or  the  expiration  of  his  term  of  service,18  or  b}'  leaving  under 


(U.  S.)  383.  And  see  Lovrein  v.  Thompson,  1 
Sprague  (U.  S.)  355- 

1.  Full  Wages  Where  Taken  Away  hy  Superior 
Force.  —  Hart  v.  The  Ship  Littlejohn,  1  Pet. 
Adm.  115;  Whiteman  v.  The  Ship  Neptune,  1 
Pet.  Adm.  180. 

Sailors  Taken  by  Pirates  or  Enemies  When  on 
Special  Mission  are  entitled  to  wages  for  the  voy- 
age. They  have  this  advantage  separate  from 
those  in  the  ship,  who  lose  their  wages  if  cap- 
tured in  the  ship.  Knap  v.  The  Brig  Eliza  and 
Sarah,  1  Pet.  Adm.  200. 

Intermediate  Earnings  Deducted.  —  Hart  v. 
The  Ship  Littlejohn,  1  Pet.  Adm.  115. 

2.  Rule  Where  Seaman  Is  Impressed  —  Wages 
to  Time  of  Impressment.  —  Wiggins  v.  Ingleton, 
2  Ld.  Raym.  1211;  Dunkley  v.  Bulwer,  6  Esp. 
86  ;  Anonymous,  2  Campb.  320,  note  ;  Watson  v. 
The  Brig  Rose,  1  Pet.  Adm.  132.  But  see  Han- 
son v.  Rowell,  1  Sprague  (U.  S.)  117. 

3.  No  Right  to  Wages  When  Put  Off  Duty.  — 
The  Bark  Antioch,  6  Sawy.  (U.  S.)  328. 

4.  Wages  Forfeited  by  Wilful  Disobedience  of 
Lawful  Commands.  —  The  Ship  Mentor,  4  Mason 
(U.  S.)  84;  The  Almatia,  Deady  (U.  S.)  473; 
The  Richard  Matt,  1  Biss.  (U.  S.)  440;  The 
Alps,  19  Fed.  Rep.  139;  Smith  v.  The  Schooner 
J.  C.  King,  3  Fed.  Rep.  302. 

Statutory  Forfeiture.  —  The  statutes,  both  of 
England  and  the  United  States,  authorize  a  for- 
feiture of  wages  for  disobedience  of  lawful 
commands,  in  the  discretion  of  the  court,  not  ex- 
ceeding two  days'  pay  by  the  British  statute, 
nor  more  than  four  days'  pay  by  the  statute  of 
the  United  States.  The  Alps,  19  Fed.  Rep.  139. 
And  see  30  U.  S.  Stat,  at  L.  760  ;  The  Elizabeth 
Frith,  Blatchf.  &  H.  Adm.  195. 

Seaman's  Property  Detained  on  Board  for  Diso- 
bedience of  Orders.  —  Weatherpen  v.  Laidler,  8 
Moo.  37,  17  E.  C.  L.  99. 

5.  No  Forfeiture  Where  Disobedience  Is  Unat- 
tended by  Aggravating  Circumstances.  —  Drys- 


dale  v.  Schooner  Ranger,  Bee  Adm.  148.  And 
see  The  Richard  Matt,  1  Biss.  (U.  S.)  440. 

6.  No  Forfeiture  Where  Articles  Are  Void.  — 
The  Occidental,  101  Fed.  Rep.  997;  The  Pacific, 
23  Fed.  Rep.  154. 

7.  No  Forfeiture  Where  Deviation  Has  Occurred. 

—  Countess  of  Harcourt,  1  Hag.  Adm.  248. 

8.  No  Forfeiture  for  Disobedience  Induced  by 
Misconduct  of  Master.  —  Train  v.  Bennet,  3  C. 
&  P.  3,  14  E.  C.  L.  180. 

9.  Wages  Forfeited  by  Mutinous  and  Rebellious 
Conduct.  —  The  Susan,  2  Hag.  Adm.  229,  note  ; 
The  Ship  Mentor,  4  Mason  (U.  S.)  84;  The 
Olive  Chamberlain,  1  Sprague  (U.  S.)  9;  The 
Nimrod,  1  Ware  (U.  S.)  9;  The  Shawnee,  45 
Fed.  Rep.  769;  Sprague  v.  Kain,  Bee  Adm.  184; 
The  Bark  Childe  Harold,  01c.  Adm.  275;  The 
Ship  Moslem,  01c.  Adm.  289. 

An  Assault  by  the  Mate  upon  the  Captain  is 
punishable  by  forfeiture  of  wages.  The  Olive 
Chamberlain,  1  Sprague  (U.  S.)  9.  And  see 
30  U.  S.  Stat,  at  L.  761,  §  6,  providing  for  the 
imprisonment  of  seamen  for  assaults  upon  the 
captain  or  officers. 

10.  Misconduct  Must  Be  Serious  and  Clearly 
Proven.  —  The  Blake,  1  W.  Rob.  73  ;  The  Malta, 
2  Hag.  Adm.  158;  The  Ealing  Grove,  2  Hag. 
Adm.  15;  The  Pioneer,  Deady  (U.  S.)  72;  The 
Almatia,  Deady  (U.  S.)  473;  Benton  v.  Whit- 
ney, Crabbe  (U.  S.)  417. 

Altering  and  Deranging  Engine  of  Steamboat, 

—  The  misconduct  of  an  engineer  on  a  steam- 
boat in  altering  and  deranging  his  engine,  in  the 
home  port,  whereby  a  loss  is  occasioned  greater 
than  his  wages,  will  justify  a  forfeiture  of 
wages.  The  John  Martin,  Brown  Adm.  149; 
The  Magnet,  Brown  Adm.  547. 

11.  No  Forfeiture  for  Misconduct  on  Another 
Voyage.  —  The  Pioneer,  Deady  (U.  S.)  72. 

12.  Wages  Forfeited  by  Wrongful  Desertion  of 
Ship  Before  End  of  Voyage.  —  The  Roy  Somers, 
107  Fed.  Rep.  750;  The  Leiderhorn,  99  Fed. 
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circumstances  of  distress  and  danger  without  endeavoring  to  save  the  vessel,1 
or  by  wrongfully  refusing,  in  a  foreign  port,  to  proceed  with  the  voyage.2 
The  courts,  however,  do  not  favor  the  forfeiture  of  wages  even  on  these 
grounds,3  and  when  the  departure  of  the  seaman  from  his  vessel  is  involun- 
tary on  his  part,  or  with  reasonable  cause,  or  with  the  apparent  consent  of  the 
master,  a  forfeiture  will  not  be  decreed.4 

Leaving  Before  Vessel  Is  Safely  Moored.  —  A  forfeiture  of  one  month's  pay  is  pre- 
scribed by  statute  for  quitting  a  vessel  without  leave  after  her  arrival  at  the 
port  of  delivery,  but  before  she  is  placed  in  security.5 

Leaving  Ves3el  Before  Cargo  Is  Discharged.  —  In  some  cases  it  has  been  held  that 
seamen  forfeit  their  wages  by  leaving  the  vessel  before  the  cargo  is  discharged  ;  6 
but,  by  the  weight  of  authority,  this  is  ground  for  a  deduction  only,  and  not 
for  forfeiture.' 

(4)  Failure  to  Join  Ship,  or  Absence  Therefrom  During  Voyage.  —  For  neg- 
lecting or  refusing,  without  reasonable  cause,  to  join  his  vessel  or  to  proceed 
to  sea  in  her,  or  for  absence  without  leave  at  any  time  within  twenty-four 
hours  from  the  sailing  of  the  vessel,  a  seaman  is  liable  by  statute  to  a  forfeiture 
of  two  days'  pay,  or  an  amount  sufficient  to  defray  the  expenses  of  hiring  a 
substitute;8  and  a  like  forfeiture  is  imposed  for  wrongful  absence  without 
leave,  but  not  amounting  to  desertion,  at  any  time  during  the  voyage.9  So, 
where  a  seaman,  absent  on  leave,  refuses  to  return  to  the  vessel  when 
requested  by  the  master,  he  is  liable  to  a  forfeiture  of  wages.10 

Absence  Without  Fault.  —  A  seaman  who  is  absent  from  his  vessel  without  fault 
on  his  part  does  not  incur  a  forfeiture  of  wages  antecedently  earned.11 

(5)  Embezzlement  of  Stores  or  Cargo.  —  A  seaman  who  embezzles  or  wil- 
fully injures  any  of  the  stores  or  cargo  thereby  forfeits  from  his  wages  a  sum 
equal  in  amount  to  the  loss  sustained.12    Likewise  the  mate  of  a  vessel  is 


Rep.  1 00 1  ;  Disbrow  v.  The  Walsh  Brothers,  36 
Fed.  Rep.  607;  The  Exile,  20  Fed.  Rep.  878; 
The  Ship  Philadelphia,  Olc.  Adm.  216;  The 
Steamboat  Swallow,  Olc.  Adm.  4.  And  see 
infra,  this  title,  Desertion. 

No  Recovery  on  Quantum  Meruit  for  Time 
Served.  —  The  Leiderhorn,  99  Fed.  Rep.  1001. 

1.  Desertion  While  Vessel  Is  in  Peril.  —  The 
Ship  Two  Catherines,  2  Mason  (U.  S.)  319; 
Sims  v.  Sundry  Mariners,  2  Pet.  Adm.  393. 

2.  Wrongful  Refusal  to  Proceed  with  Voyage. 
—  The  H.  C.  Wahlberg,  (C.  C.  A.)  87  Fed.  Rep. 
361. 

3.  Forfeiture  Not  Favored  by  the  Courts.  — 

The  A.  M.  Baxter,  93  Fed.  Rep.  479. 

4.  Magee  v.  The  Ship  Moss,  Gilp.  (U.  S.)  219. 
For  Cases  in  Which  Forfeiture  Was  Refused, 

see  The  Belle  of  The  Coast,  56  Fed.  Rep.  251  ; 
The  Two  Fannys,  25  Fed.  Rep.  285  ;  The  Bark 
Lilian  M.  Vigus,  10  Ben.  (U.  S.)  385. 

What  Insufficient  to  Show  Consent  by  Master. — 
The  Occidental,  87  Fed.  Rep.  485. 

5.  Leaving  Before  Vessel  Is  Safely  Moored.  — 
30  U.  S.  Stat,  at  L.  760,  §  3.  And  see  Fron- 
tine  v.  Frost,  3  B.  &  P.  302. 

6.  Wages  Forfeited  by  Leaving  Before  Cargo  Is 
Discharged.  —  Webb  v.  Duckingfield,  13  Johns. 
(N.  Y.)  390,  7  Am.  Dec.  388.  And  see  Swift 
v.  The  Ship  Happy  Return,  1  Pet.  Adm.  253. 

One  Month's  Pay  Forfeited  under  English 
Statute.  —  McDonald  v.  Jopling,  4  M.  &  W.  285, 
7  L.  J.  Exch.  220. 

7.  See  infra,  this  section,  17.  Suits  to  Recover 
Wages  —  Set-offs  and  Deductions. 

8.  Failure  to  Join  Ship  —  Absence  Within 
Twenty-four  Hours  —  Statutory  Forfeiture.  — 
30  U.  S.  Stat,  at  L.  760,  §  2 ;  The  San  Marcos, 


27  Fed.  Rep.  567.  And  see  Thompson  v.  The 
Ship  Philadelphia,  1  Pet.  Adm.  210. 

Statutory  Remedy  Exclusive  —  Master  Cannot 
Recover  Damages  by  Suit.  —  Great  Northern 
Steamship  Fishing  Co.  v.  Edgehill,  11  Q.  B.  D. 
225. 

Failure  to  Join  Vessel  Held  to  Be  Desertion.  — 

In  re  Sutherland,  53  Fed.  Rep.  551. 

9.  Statutory  Forfeiture  for  Absence  Without 
Leave.  —  30  U.  S.  Stat,  at  L.  760,  §  2 ;  The 
Ship  Ericson,  3  Sawy.  (U.  S.)  559;  Brink  v. 
Lyons,  18  Fed.  Rep.  605  ;  The  Ada,  2  Ware  (U. 
S.)  408,  1  Fed.  Cas.  No.  38. 

10.  Refusal  to  Return  After  Absence  on  Leave. — 
The  Bulmer,  1  Hag.  Adm.  163;  The  Brig  Cad- 
mus v.  Matthews,  2  Paine  (U.  S.)  229. 

11.  No  Forfeiture  Where  Seaman  Is  Absent  from 
Vessel  Without  Fault.  - —  Hanson  v.  Rowell,  1 
Sprague  (U.  S.)  117. 

12.  Forfeiture  for  Embezzlement  of  Stores  or 
Cargo.  —  30  U.  S.  Stat,  at  L.  761,  §  7  ;  Spurr  v. 
Pearson,  1  Mason  (U.  S.)  104;  Edwards  v. 
Sherman,  Gilp.  (U.  S.)  461  ;  Coleman  v.  Brig 
Harriet,  Bee  Adm.  80  ;  Sundry  Mariners  v.  The 
Ship  Kensington,  1  Pet.  Adm.  239 ;  Lewis  v. 
Davis,  3  Johns.  (N.  Y.)  17. 

Embezzlement  Not  Cause  for  Entire  Forfeiture. 
—  The  Malta,  2  Hag.  Adm.  158. 

Sale  of  Part  of  Cargo  by  Seaman.  —  A  seaman 
will  not  forfeit  his  wages  by  selling  part  of  the 
cargo  to  procure  provisions  for  the  vessel,  by 
order  of  the  mate,  during  the  permanent  ab- 
sence of  the  captain.  Anderson  v.  The  Sloop 
Solon,  Crabbe  (U.  S.)  17.  See  Parker  v.  The 
Ship  Calliope,  2  Pet.  Adm.  272. 

The  Theft  of  a  Portion  of  a  Cargo  by  a  mar- 
iner works  an  absolute   forfeiture  of  wages. 
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liable  to  a  forfeiture  of  wages  where  the  property  1  or  cargo  of  the  ship  is 
stolen  by  reason  of  his  neglect  of  duty  in  leaving  it  exposed  to  theft.2 

Presumption  —  Burden  of  Proof.  —  There  is  some  conflict  of  authority  as  to  the 
presumption  of  guilt  and  the  burden  of  proof  in  cases  of  embezzlement  of  the 
stores  or  cargo,  but  the  true  rule  seems  to  be  that  where  such  embezzlement 
has  arisen  from  the  fault,  fraud,  connivance,  or  negligence  of  any  of  the  crew, 
they  are  bound  to  contribute  to  it  in  proportion  to  their  wages;  that  where  it 
is  fixed  on  an  individual,  he  is  solely  responsible ;  that  where  it  is  clearly 
shown  to  have  been  made  by  the  crew,  but  the  particular  offenders  are 
unknown,  and  from  the  circumstances  of  the  case  strong  presumptions  of 
guilt  apply  to  the  whole  crew,  all  must  contribute;  but  that  where  no  fault, 
fraud,  connivance,  or  negligence  is  proved  against  the  crew,  and  no  reasonable 
presumption  is  shown  against  their  innocence,  the  loss  must  be  borne 
exclusively  by  the  owner  or  master.3 

(6)  Smuggling.  —  A  seaman  who  is  guilty  of  an  act  of  smuggling,  whereby 
loss  is  occasioned  to  the  master  or  owner  of  the  vessel,  is  liable  to  contribute 
out  of  his  wages  a  sum  equal  to  the  loss.4 

(7)  Acts  Imperiling  Safety  of  Vessel.  —  Seamen  who  are  guilt}'  of  malicious 
acts  imperiling  the  safety  of  the  vessel  are  liable  to  a  forfeiture  of  wages.* 

(8)  Acts  Held  Insufficient  to  Warrant  Forfeiture.  —  It  has  been  held  that 
seamen  do  not  incur  a  forfeiture  of  their  wages  by  quarrelsomeness  and  the 
use  of  foul  language;6  or  by  making  a  justifiable  complaint  that  the  vessel  is 
unseaworthy ; '  or  by  laying  an  information  against  their  vessel  for  illegal 
trading;8  or  by  remaining  with  the  vessel  after  the  master  has  wrongfully 
taken  possession  thereof,  as  against  the  owners,  and  proceeded  upon  an 
unauthorized  voyage.9 

b.  Extent  of  Forfeiture  —  Whether  Partial  or  Total.  —  Under 
the  general  rule  of  the  maritime  law  the  forfeiture  may  be  either  partial  or 
total.10  The  claims  of  mariners  for  wages  are  highly  favored  by  the  courts, 11 
and  they  will  not  visit  with  an  entire  forfeiture  every  act  of  disrespect  or 

Alexander  v.  Galloway,  Abb.  Adm.  261.    And  to  the  contrary  see  Sundry  Mariners  v.  The 
see  Spurr  v.  Pearson,  i  Mason  (U.  S.)   104.  Ship  Kensington,  1  Pet.  Adm.  239. 
But  compare  The  Beaver,  3  C.  Rob.  292.  Shore  Laborers  Hired  to  Unload  Cargo  Not  Part 
No   Forfeiture  for   Small  Theft.  —  Olsen    v.  of  Crew. —  Sundry  Mariners  v.  The  Ship  Ken- 
Schooner  Edwin  Post,  6  Fed.  Rep.  314.  sington,  1  Pet.  Adm.  239. 

1.  Property  Stolen  Through  Negligence  of  Mate.  4.  Forfeiture  for  Smuggling.  —  30  U.  S.  Stat. 
—  Knap  v.  The  Brig  Eliza  and  Sarah,  1  Pet.  at  L.  761,  §  8;  Scott  v.  Russell,  Abb.  Adm. 
Adm.  200.  258.    See  The  Horace  E.  Bell,  3  Ware  (U.  S.) 

2.  The  Duchess  of  Kent,  1  W.  Rob.  283,  in  236. 

which  case,  however,  it  was  also  held  that  no  5.  Acts  Imperiling  Safety  of  Vessel.  —  Mars- 
forfeiture  of  wages  could  be  decreed  for  gen-  land  v.  The  Yosemite,  18  Fed.  Rep.  331. 
eral  neglect  of  duty  by  the  mate  where  no  6.  No  Forfeiture  for  Quarrelsomeness  and  Use 
plundering  of  the  cargo  had  resulted  therefrom.  of  Foul  Language.  —  The  Alps,  19  Fed.  Rep. 

3.  Presumption  of  Guilt  and  Burden  of  Proof.  —  139- 

Spurr  v.  Pearson,  1  Mason  (U.  S.)  104.    And  7.  Protest  that  Ship  Is  Unseaworthy  No  Ground 

see    Sullivan   v.    Ingraham,    Bee   Adm.    182;  for  Forfeiture.  — The    Nimrod,    1    Ware  (U. 

Crammer  v.  The  Ship  Fair  American,  1   Pet.  S.)  9. 

Adm.  242  ;  Sundry  Mariners  v.  The  Ship  Ken-  8.  No  Forfeiture  for  Laying  Information  Against 

sington,  1  Pet.  Adm.  239;  Edwards  v.  Sherman,  Vessel.  — The  Malta,  2  Hag.  Adm.  158. 

Gilp.    (U.   S.)   461  ;    Cloutman  v.  Tunison,    1  9.  The  Gen.  McPherson,  100  Fed.  Rep.  860. 

Sumn.  (U.  S.)  373;  Lewis  v.  Davis,  3  Johns.  10.  Forfeiture  May  Be  Partial  or  Total.  —  Gif- 

(N.  Y.)  17;  Thompson  v.  Collins,  1  B.  &  P.  N.  ford  v.  Kollock,  3  Ware  (U.  S.)  45;  Relf  v. 

R.  347.  The  Ship  Maria.  1  Pet.  Adm.  186;  The  Ship 

Seaman  Absent  from  Ship  at  Time  of  Embezzle-  Moslem,  Olc.  Adm.  289  ;  Humphreys  v.  Brig 

ment   Not  Excused.  —  Crammer  v.  The  Ship  America,  Bee  Adm.  237.    But  see  The  Blake, 

Fair  American,  1  Pet.  Adm.  242.  1  W.  Rob.  73. 

Proof  to  Show  Innocence  of  Some  Members  of  Amount  of  Forfeiture  Prescribed  by  Statute.  — 

Crew  Admissible.  —  Sullivan  v.  Ingraham,  Bee  The  statutes  of  the  United  States  declaring 

Adm.  182.  forfeitures  of  wages  for  various  offenses  gen- 
Innocent  Person  Not  Liable  to  Contribute.  —  erally  prescribe  the  amount  of  such  forfeiture. 

Edwards  v.  Sherman,  Gilp.  (U.  S.)  461.  See  30  U.  S.  Stat,  at  L.  760,  761. 

Burden  of  Proof  of  Innocence  Not  upon  Crew.  —  11.  Claims  for  Wages  Favored  by  the  Courts.  — 

Spurr  v.  Pearson,  1  Mason  (U.  S.)  104.    But  The  Idlehour,  63  Fed.  Rep.  1018. 
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disobedience  by  a  seaman  to  his  officers,  or  every  neglect  of  duty.  In  order 
to  warrant  a  total  forfeiture  there  must  be  either  an  habitual  neglect  or 
disobedience,  or  a  single  act  of  a  heinous  and  aggravated  nature.1 

c.  Forfeiture  Confined  to  Wages  Antecedently  Earned.  —  A 
forfeiture  of  wages  for  misconduct  must  be  confined  to  wages  antecedently 
earned,  and  cannot  attach  to  those  earned  subsequently.2 

d.  Forfeiture  Not  to  Be  Superadded  to  Other  Punishment.  — 
As  a  general  rule,  forfeiture  of  wages  cannot  be  superadded  to  imprisonment,3 
or  to  other  forms  of  punishment  for  misconduct.4 

e.  Forfeiture  Purged  or  Waived. — A  forfeiture  of  wages  for  mis- 
conduct may  be  purged  by  repentance,  and  tender  of  amends,  and  subsequent 
good  conduct  on  the  part  of  the  seaman,5  or  it  may  be  waived  by  the  master.6 
Voluntarily  retaining  the  seaman  in  his  employment,  after  cause  for  forfeiture 
has  occurred,  will  generally  be  construed  as  a  waiver;  7  as  will  also  a  voluntary 
discharge  of  the  offender,  accompanied  by  a  promise  to  pay  him  his  wages.8 

14.  Extra  Compensation — a.  In  General.  —  A  seaman  cannot  claim  extra 
compensation  on  the  ground  that,  by  some  unexpected  event,  the  service 
which  he  has  agreed  to  perform  has  become  more  laborious  and  dangerous 
than  was  anticipated  at  the  time  of  the  contract,9  unless  it  be  shown  that  the 
true  nature  of  the  voyage  was  fraudulently  concealed  from  him  at  the  time 
of  his  shipment. 10  But  where  a  seaman  shipped  in  one  capacity  is  required  to 
perform  additional  services  in  another  capacity,  he  may  recover  extra  com- 


1.  What  Essential  to  Total  Forfeiture.  —  The 
Ship  Mentor,  4  Mason  (U.  S.)  84;  Gladding  v. 
Constant,  1  Sprague  (U.  S.)  73;  Macomber  v. 
Thompson,  1  Sumn.  (U.  S.)  384;  The  Almatia, 
Deady  (U.  S.)  473  ;  The  Maria,  Blatchf.  &  H. 
Adm.  331.  And  see  The  San  Marcos,  27  Fed. 
Rep.  567. 

Drunkenness.  —  Habitual  and  gross  drunken- 
ness may  justify  a  total  forfeiture  of  wages. 
Orne  v.  Townsend,  4  Mason  (U.  S.)  541.  But 
an  occasional  act  of  intemperance  does  not. 
The  Lady  Campbell,  2  Hag.  Adm.  5  ;  The  Malta, 
2  Hag.  Adm.  158;  The  Atlantic,  Lush.  566; 
The  New  Phoenix,  1  Hag.  Adm.  199 ;  The  Eal- 
ing Grove,  2  Hag.  Adm.  15. 

Stipulations  in  Articles.  —  With  respect  to 
tile  various  engagements  of  seamen  in  their 
contracts,  that  if  they  do  or  refuse  to  do  certain 
acts  they  shall  forfeit  their  wages,  courts  of 
admiralty  always  hold  such  stipulations  to  he 
in  the  nature  of  penalties,  and  therefore  sub- 
ject to  the  discretion  of  the  court  as  to  th° 
degree  and  extent  to  which  they  will  be  en- 
forced. The  Elizabeth  Frith,  Blatchf.  &  H. 
Adm.  195. 

2.  Forfeiture  Confined  to  Wages  Antecedently 

Earned.  —  The  Ship  Mentor,  4  Mason  (U.  S.) 
84 ;  Dixon  v.  The  Ship  Cyrus,  2  Pet.  Adm.  407  ; 
Smith  v.  Treat,  2  Ware  (U.  S.)  270,  22  Fed. 
Cas.  No.  13,117;  Lang  v.  Holbrook,  Crabbe  (U. 
S.)  179. 

3.  Forfeiture  Not  to  Be  Superadded  to  Other 
Punishment. —  Sprague  v.  Kain,  Bee  Adm.  184; 
The  Bark  Antioch.  6  Sawy.  (U.  S.)  328;  Buck 

Lane,  12  S.  &  R.  (Pa.)  266. 

4.  Tliorne  v.  White,  1  Pet.  Adm.  168. 

5.  Forfeiture  Purged  by  Repentance  and  Subse- 
quent Good  Conduct.  —  The  Ship  Mentor,  4 
Mason  (U.  S.)  84. 

A  Forfeiture  of  Wages  Is  Not  Purged  by 
subsequent  services  rendered  by  the  seamen 
under  an  agreement  for  extra  wages,  extorted 


from  the  master  by  duress  and  insubordination. 
The  Shawnee,  45  Fed.  Rep.  769. 

6.  Master  May  Waive  Forfeiture. —  Lang  i. 
Holbrook,  Crabbe  (U.  S.)  179;  The  Ship  Men- 
tor, 4  Mason  (U.  S.)  84;  The  Bark  Childe 
Harold,  Olc.  Adm.  275. 

Effect  of  Promise  by  Shipowner  to  Waive  For- 
feiture. —  Dixon  v.  The  Ship  Cyrus,  2  Pet. 
Adm.  407. 

7.  Forfeiture  Waived  by  Voluntary  Retention 
of  Seamen  in  Their  Employment.  —  Miller  v. 
Brant,  2  Campb.  590,  11  Rev.  Rep.  806;  The 
Ship  Elizabeth  v.  Rickers,  2  Paine  (U.  S.)  291  ; 
The  Pioneer,  Deady  (U.  S.)  72 ;  Lang  v.  Hol- 
brook, Crabbe  (U.  S.)  179. 

When  Rule  Does  Not  Apply. —  If  seamen  have 
incurred  a  forfeiture  of  their  wages,  and,  in  a 
time  of  distress,  when  the  ship  is  aground,  the 
captain  calls  on  them  to  assist  in  getting  her  off, 
this  is  no  waiver  of  the  forfeiture,  but  if  the 
captain  continues  them  in  their  work  after  the 
peril  is  over,  it  is  otherwise.  Train  v.  Bennet, 
3  C.  &  P.  3,  14  E.  C.  L.  180. 

Where  the  mate  has  forfeited  his  wages  by 
using  personal  violence  against  the  master,  his 
being  permitted  to  continue  in  his  office  for  a 
few  days  until  the  master  can  reach  a  place 
more  convenient  for  the  exercise  of  his  au- 
thority, is  not  a  condonation,  especially  if  the 
mate  continue  to  be  contumacious.  The  Olive 
Chamberlain.  1  Sprague  (U.  S.)  9. 

8.  Forfeiture  Waived  by  Discharge  and  Promise 
to  Pay  Wages.  —  Austin  v.  Dewey,  1  Hall  (N. 
Y.)  238. 

9.  No  Right  to  Extra  Compensation  in  General. 

—  Turner  v.  Owen,  3  F.  &  F.  176;  The  Po- 
tomac, 66  Fed.  Rep.  348,  reversed  on  another 
point.  (C.  C.  A.)  72  Fed.  Rep.  535. 

Where  Mariner  Ships  by  the  Run.  —  Miller  v. 
Kelly,  Abb.  Adm.  564. 

10.  Rule  Where  True  Nature  of  Voyage  Is  Con- 
cealed from  Seaman.  —  Lopes  v.  Luce.  84  Fed. 
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pensation.1  So  a  seaman  who  has  performed  services  after  the  expiration  of 
his  term  of  service  may  recover  therefor  upon  a  quantum  meruit.'2' 

b.  Extra  Services  in  Case  of  Wreck  or  Peril.  —  Mariners  are 
required  to  make  all  exertions  which  may  be  necessary  at  any  time  to  save 
the  ship  or  cargo  from  threatened  destruction  or  injury,  without  compensation 
in  addition  to  their  stipulated  wages.3 

c.  Work  on  Sundays  or  Holidays  or  at  Night.  —  Where  the  con- 
tract of  hiring  contains  no  extraordinary  provisions  or  express  stipulations  in 
regard  to  the  hours  which  seamen  may  be  required  to  work,  they  become 
obligated  to  do  whatever  is  required  of  them  for  the  safety  and  cleanliness  of 
the  ship  and  the  preservation  of  her  cargo,  at  whatever  hours  may  be  required 
by  the  master,  on  week  days,  Sundays,  holidays,  or  at  night,  whether  the 
vessel  is  under  way,  or  at  anchor,  or  moored  in  port;  but  it  is  not  their  duty 
to  perform  labor  in  handling  the  cargo  on  Sundays  or  holidays,  or  before  or 
after  the  usual  working  hours  constituting  a  customary  day's  labor,  when  the 
vessel  is  in  port,  and  there  are  no  circumstances  of  peril  creating  a  necessity 
for  working  extra  hours.4 

d.  Power  of  Captain  to  Increase  Wages  or  to  Promise  Extra 
Wages.  —  The  power  of  masters  of  vessels  to  increase  the  wages  of  seamen 
or  to  promise  extra  wages  has  been  discussed  elsewhere  in  this  work.5 

15.  Who  Liable  for  Seamen's  Wages  —  a.  In  General.  —  For  the  recovery 
of  their  wages  seamen  have,  in  general,  under  the  maritime  law,  a  threefold 
remedy  against  the  ship,  the  owners,  and  the  master.6  By  the  thirteenth 
admiralty  rule  it  is  declared  that  in  all  suits  for  mariners'  wages  the  libelant 
may  proceed  against  the  ship,  freight,  and  master,  or  against  the  ship  and 
freight,  or  against  the  owner  or  master  in  personam.1 

Mariner  Not  Bound  to  Discover  Ownership  of  Vessel.  — A  mariner  is  not  bound  to 
take  notice  of  the  ownership  of  the  vessel,  nor  to  follow  the  estate  of  the 
owner  into  the  probate  court,  in  order  to  collect  his  wages.8 

b.  Liability  of  Owners  of  Vessel.  —  The  owners  of  a  vessel  are 


Rep.  465 ;  The  Brookline,  1  Sprague  (U.  S.) 
104. 

1.  Additional  Services  in  Another  Capacity.  — 

The  Charles  F.  Perry,  1  Lowell  (U.  S.)  475. 

No  Extra  Pay  for  Occasional  Services  in  Another 
Capacity. —  Ingraham  v.  Albee,  Blatchf.  &  H. 
Adm.  289. 

2.  Work  After  Expiration  of  Term  of  Service 
—  Recovery  on  Quantum  Meruit.  —  Olsen  v. 
Schooner  Edwin  Post,  6  Fed.  Rep.  314. 

When  Rule  Does  Not  Apply.  —  A  seaman 
whose  wages  have  been  paid  up  to  the  termina- 
tion of  a  voyage,  but  who  afterwards  remains 
on  board  of  the  vessel  after  the  cargo  has  been 
discharged,  has  no  claim  for  services  which  a 
court  of  admiralty  will  enforce.  Phillips  v. 
The  Ship  Thomas  Scattergood,  Gilp.  (U.  S.)  1. 

3.  No  Extra  Pay  for  Additional  Services  in 
Time  of  Wreck  or  Peril.  —  The  Carrier  Dove,  98 
Fed.  Rep.  313  ;  The  Potomac,  (C.  C.  A.)  72 
Fed.  Rep.  535,  reversing  66  Fed.  Rep.  348. 

4.  Work  on  Sundays  or  Holidays  or  at  Night.— 
The  Lakine,  93  Fed.  Rep.  230 ;  The  Carrier 
Dove,  98  Fed.  Rep.  313;  The  Northern  Light, 
106  Fed.  Rep.  748. 

5.  Power  of  Captain  to  Increase  Wages  or  to 
Promise  Extra  Wages. —  See  the  title  Masters 
of  Vessels,  vol.  20,  p.  200. 

6.  Ship,  Owners,  and  Master  All  Liable  for 
Wages. —  The  Carrier  Dove,  (C.  C.  A.)  97  Fed. 
Rep.  1 1 1 ;  Russell  v.  Rackett,  46  Fed.  Rep.  200 ; 


Bronde  v.  Haven,  Gilp.  (U.  S.)  592  ;  The  Ship 
Mary,  1  Paine  (U.  S.)  180;  Dixon  v.  The 
Ship  Cyrus,  2  Pet.  Adm.  407  ;  Giles  v.  Vigoreux, 
35  Me.  300,  58  Am.  Dec.  704;  Abbott  ?'.  Balti- 
more, etc.,  Steam  Packet  Co.,  1  Md.  Ch.  542 ; 
Holt  v.  Cummings,  102  Pa.  St.  212,  48  Am. 
Rep.  199.  And  see  The  Salacia,  9  Jur.  N.  S. 
27 ;  Carey  v.  Schooner  Kitty,  Bee  Adm.  255  ; 
Wait  v.  Gibbs,  4  Pick.  (Mass.)  297. 

A  court  of  admiralty  has  no  authority  to 
restrain  seamen  from  proceeding  against  the 
ship  for  their  wages,  however  well  satisfied  it 
may  be  that  the  owner  is  solvent.  The  Arab, 
5  Jur.  N.  S.  417. 

Further  as  to  the  Liability  of  the  Ship  for  Sea- 
man's Wages  see  infra,  this  section,  16.  Lien  for 
Wages. 

7.  Who  Liable  for  Wages  —  Thirteenth  Admi- 
ralty Rule. —  Leon  v.  Galceran,  11  Wall.  (U.S.) 
187;  The  Atlantic,  53  Fed.  Rep.  607;  The  A. 
Heaton,  43  Fed.  Rep.  592 ;  The  Wanderer,  20 
Fed.  Rep.  655 ;  Brown  v.  The  D.  S.  Cage,  1 
Woods  (U.  S.)  401  ;  Daniels  v.  Atlantic  Mut. 
Ins.  Co.,  24  N.  Y.  447.  But  see  Skolfield  v. 
Potter,  2  Ware  (U.  S.)  394,  22  Fed.  Cas.  No. 
12.925. 

Action  Against  Either  Owner  or  Master,  but  Not 
Jointly  Against  Both.  —  Matern  v.  Gibbs,  1 
Sprague  (U.  S.)  158;  Fitzsimmons  v.  Baxter, 
3  Daly  (N.  Y.)  81. 

8.  The  Fanny  Gardener,  5  Biss.  (U.  S.)  209. 
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generally  liable  to  seamen  for  their  wages.1  But  if  the  master  of  a  vessel 
unlawfully  and  piratically  takes  control  thereof,  adversely  to  the  owners,  the 
latter  are  not  liable  on  contracts  for  seamen's  wages  subsequently  made  by  him.2 

Rule  Where  Ship  Is  Sold  During  Voyage.  —  Where  a  ship  was  sold  during  a  voyage, 
members  of  the  crew  who  continued  to  serve  on  board  the  vessel,  at  the 
request  of  an  agent  of  the  purchaser,  and  without  entering  into  fresh  articles, 
were  allowed  to  recover  against  the  new  owner.3 

Proof  of  Ownership  of  Vessel.  —  Neither  the  register  or  enrollment  of  the  vessel 
nor  the  indorsement  upon  the  shipping  articles  is  conclusive  upon  the  question 
of  ownership  of  the  vessel  where  such  question  arises  in  a  suit  for  seamen's 
wages;4  and  an  owner  is  liable  even  though  his  name  is  not  stated  in  the 
shipping  articles.5 

c.  Liability  of  Master.  —  The  liability  of  masters  of  vessels  for  the 
wages  of  seamen  is  discussed  elsewhere  in  this  work.6 

d.  Liability  of  Mortgagee  of  Vessel.  —  A  mortgagee  of  a  vessel  out 
of  possession  is  not  liable  for  seamen's  wages.  A  mortgagee  in  possession  is 
liable  generally  according  to  the  American  authorities,  but  not  under  the 
English  rule,  unless  the  services  were  performed  upon  his  credit.7 

e.  Rule  Where  Vessel  Is  Chartered  or  Taken  on  Shares.  —  If 
the  person  chartering  a  vessel  has  the  entire  control  of  it,  so  that  the  captain 
and  seamen  are  primarily  in  his  employ,  and  he  runs  it  at  his  own  expense, 
then  he  is  regarded  as  the  owner  for  the  time  being,  and  the  general  owner  is 
relieved  from  liability;  but  if,  notwithstanding  the  charter-party,  the  general 
owner  retains  the  possession  of  the  vessel  so  far  as  to  run  it  by  his  own  captain 
and  seamen,  the  latter  will  be  in  his  employ,  and  he  will  be  liable.8 

Rule  Where  Vessel  Is  Let  to  Master  on  Shares.  —  Where  the  owners  put  their  vessel 
into  the  hands  of  a  master,  to  be  employed  by  him  on  shares,  they  will  con- 
tinue liable  to  the  seamen  for  their  wages,  notwithstanding  the  entire  control 
of  the  vessel  may  be  surrendered  to  the  master,  unless  the  seamen,  at  the 
time  of  their  engagement,  are  notified  that  the  master  is  to  be  considered  as 
the  sole  owner,  and  that  the  general  owners  are  not  to  be  liable.9  But  where 
the  master  has  by  contract  become  the  owner  of  the  vessel  pro  hac  vice,  and 
the  seamen  are  aware  of  that  fact,  they  cannot  look  to  the  general  owners 
personally.10 

/.  Rule  Where  Ship  Is  Abandoned  to  Underwriters.  —  After  an 

1.  Owners  of  Ship  Generally  Liable  for  Wages.  6.  Liability  of  Master  for  Wages  of  Seamen.  — 

—  Wait  v.  Gibbs,  4  Pick.  (Mass.)  297.  See  the  title  Masters  of  Vessels,  vol.  20,  p. 

A  seaman  employed  by  the  master  of  a  vessel  200. 

is  not  bound  to  inquire  whether  or  not  the  ves-  7.  Liability  of   Mortgagee   of  Vessel.  —  The 

sel  already  has  a  full  crew.    Luscom  v.  Osgood,  Bramen,  Brown  Adm.  161.    And  see  Annett  v. 

1  Sprague  (U.  S.)  82.  Carstairs,  3  Campb.  354. 

Some  of  the  Mariners  May  Sue  Some  of  the  8.  Rule  When  Vessel  Is  Chartered.  —  Wait  v. 

Part    Owners     for     wages;     but     it     seems  Gibbs,  4  Pick.  (Mass.)  297;  Sheriffs  v.  Pugh, 

that     in     admiralty     the     part     owners     are  22  Wis.  263.    And  see  Goodridge  V.  Lord,  10 

liable  only  pro  rata.    Alleson  v.  Marsh,  2  Vent.  Mass.  483.    But  compare  Scarff  v.  Metcalf,  107 

181.  N.  Y.  2ii,  1  Am.  St.  Rep.  801  ;  Buck  v.  Rawlin- 

Where  a  Whaling  Ship  Is  Condemned  and  Sold  son,  1  Bro.  P.  C.  (Toml.  ed.)  138. 

Abroad,  and  the  masfer  sells  the  oil  and  em-  A  Vessel  under  Charter  Is  Liable  for  the  Wages 

bezzles  the  proceeds,  the  owners  are  liable  to  of  Seamen  hired  by  the  charterer,  although  the 

the  seamen   for  their  lay.    Jay  v.  Allen,    1  owner  may  not  be  liable  therefor  personally. 

Sprague  (U.  S.)  130.  The  Samuel  Ober,  15  Fed.  Rep.  621.    And  to 

2.  The  Gen.  McPherson,  too  Fed.  Rep.  860.  the  same  effect  see  Giles  v.  Vigoreux,  35  Me. 

3.  New  Owner  Liable  Where  Ship  Is  Sold.  —  300,  58  Am.  Dec.  704 ;  Flaherty  v.  Doane,  1 
Robins  v.  Power,  4  C.  B.  N.  S.  778,  93  E.  C.  L.  Lowell  (U.  S.)  148. 

778,  4  Jur.  N.  S.  810.  9.  Vessel  Let  to  Master  on  Shares.  —  Skolficld 

4.  Proof  of  Ownership  of  Vessel.  —  Ratchford  v.  Potter,  2  Ware  (U.  S.)  304,  22  Fed.  Cas.  No. 
:\  Meadows,  3  Esp.  69;  Wait  v.  Gibbs,  4  Pick.  12,925.  And  see  Sargent  v.  Wording,  46  Mc. 
(Mass.)  297.  464. 

5.  Owner  Liable  Thoueh  NamP  Not  Stated  in  Remedy  Against  Ship  Not  Affected.— Giles  v. 
Shipping  Articles. —  Bronde  v.  Haven,  Gilp.  (U.  Viiioreux,  35  Me.  300,  58  Am.  Dec.  704. 

S.)  592.  10.  The  Carrier  Dove,(C.  C.  A.)  97  Fed.  Rep. 
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abandonment  of  a  vessel  is  accepted  by  the  underwriters  they  become  owners 
for  the  voyage  and  are  liable  for  seamen's  wages  afterwards.1 

16.  Lien  for  Wages  —  a.  In  General.  —  Under  the  maritime  law  it  is  the 
universal  rule  that  seamen  have  a  lien  upon  the  ship  and  freight  for  their 
wages.3  This  lien  follows  the  ship  and  its  proceeds  into  whose  hands  soever 
they  may  come  by  title  or  purchase,3  and  continues  as  long  as  a  single  plank 
of  the  ship  remains,4  and  extends  to  the  whole  amount  of  the  compensation 
due  the  seamen.5 

b.  Where  Vessel  Is  Chartered  or  Sailed  on  Shares.  —  The  sea- 
man's lien  for  wages  is  not  affected  by  the  fact  that  the  vessel  is  chartered  or 
sailed  on  shares  by  the  master,  even  though  he  is  aware  of  that  fact  at  the 
time  of  his  shipment,  unless  there  is  a  distinct  agreement  that  he  will  look 
to  the  master  or  charterer  only  for  his  wages.6 

c.  Vessel  in  Charge  of  Receiver.  —  A  seaman  may  acquire  a  lien  on 
a  vessel  by  reason  of  services  rendered  while  employed  by  a  receiver  who  has 
charge  of  such  vessel,  and  is  employing  it  in  navigation  under  the  orders  of 
the  court  appointing  him.7 

d.  Voyage  Not  Proceeded  Upon.  —  Seamen  who  are  regularly  shipped 
for  a  voyage,  and  perform  services  upon  the  vessel  in  the  port  of  shipment, 
have  a  lien  for  their  wages  even  though  the  voyage  does  not  proceed ; 8  but 
this  rule  does  not  apply  to  seamen  who  are  merely  engaged  for  a  voyage,  and 
who  have  never  signed  shipping  articles  or  performed  any  services  on  board 
the  ship.9 

e.  Right  to  Lien  upon  Cargo.  —  A  seaman  has  no  direct  lien  upon 
the  cargo  as  such,10  but  in  view  of  his  lien  upon  the  freight  he  may  be  said  to 


in.  But  see  Russell  v.  Rackett,  46  Fed.  Rep. 
200  ;  Bonnah  v.  McMorran,  64  Mich.  145. 

1.  Rule  Where  Ship  Is  Abandoned  to  Under- 
writers. —  Hammond  v.  Essex  F.  &  M.  Ins. 
Co.,  4  Mason  (U.  S.)  196.  And  see  Jones  v. 
Insurance  Co.  of  North  America,  4  Dall.  (U. 
S.)  246;  Kingston  v.  Girard,  4  Dall.  (U.  S.) 
274. 

2.  Seamen  Entitled  to  Lien  on  Ship  and  Freight 
in  General — England.  —  The  Louisa  Bertha,  14 
Jur.  1006;  The  Linda  Flor,  4  Jur.  N.  S.  172; 
The  Lady  Durham,  3  Hag.  Adm.  196;  The  An- 
dalina,  12  P.  D.  1,  56  L.  T.  N.  S.  171. 

United  States.  —  Norton  v.  Switzer,  93  U.  S. 
365  ;  The  Ship  Virgin  v.  Vyfhius,  8  Pet.  (U.  S.) 
553;  Sheppard  v.  Taylor,  5  Pet.  (U.  S.)  711; 
The  Clara  A.  Mclntyre,  94  Fed.  Rep.  552  ;  The 
Dawn,  2  Ware  (U.  S.)  126,  7  Fed.  Cas.  No. 
3,666;  Skolfield  v.  Potter,  2  Ware  (U.  S.)  394, 
22  Fed.  Cas.  No.  12,925  ;  Brown  v.  Lull,  2  Sumn. 
(U.  S.)  443 ;  Pitman  v.  Hooper,  3  Sumn.  (U. 
S.)  50;  Poland  v.  The  Brig  Spartan,  1  Ware 
(U.  S.)  134;  The  Betsy  and  Rhoda,  2  Ware 
(U.  S.)  117,  3  Fed.  Cas.  No.  1,366;  Brown  v. 
The  D.  S.  Cage,  1  Woods  (U.  S.)  401. 

Maryland.  —  Abbott  v.  Baltimore,  etc.,  Steam 
Packet  Co.,  1  Md.  Ch.  542. 

Nezv  York.  —  Worth  v.  Mumford,  1  Hilt.  (N. 
Y.)  1. 

3.  Lien  Follows  Ship  and  Proceeds.  —  Pitman 
v.  Hooper,  3  Sumn.  (U.  S.)  50  ;  Brown  v.  Lull, 
2  Sumn.  fU.  S.)  443;  Sheppard  v.  Taylor,  5 
Pet.  (U.  S.)  675  ;  Abbott  v.  Baltimore,  etc., 
Steam  Packet  Co..  1  Md.  Ch.  542. 

4.  Lien  Extends  to  Last  Plank  of  Ship.  — 
Sheppard  v.  Taylor,  5  Pet.  (U.  S.)  710;  Abbott 
v.  Baltimore,  etc.,  Steam  Packet  Co.,  1  Md.  Ch. 
542- 


Fragments  of  Vessel  Saved  from  Wreck  Bound 
by  Lien.  —  The  Davidson,  50  Fed.  Rep.  323. 

5.  Seaman  Entitled  to  Lien  for  Entire  Compen- 
sation. —  Abbott  v.  Baltimore,  etc.,  Steam 
Packet  Co.,  1  Md.  Ch.  542. 

Extent  of  Lien  as  Regards  Time  of  Service.  — 
In  the  case  of  a  contract  for  an  ordinary  sea- 
man's wages  the  lien  should  not,  perhaps,  be 
extended  beyond  a  single  voyage,  as  that  is  the 
usual  time  for  which  his  engagement  is  made. 
But  the  case  of  a  purser  stands  somewhat  on 
a  different  footing.  His  connection  with  the 
vessel  is  generally  more  permanent  than  that  of 
a  common  seaman ;  and  when  he  is  employed 
for  a  year  on  a  vessel  making  regular  trips  of 
a  shorter  duration,  he  is  entitled  to  a  lien  for 
his  wages  for  the  entire  year.  The  Wanderer, 
20  Fed.  Rep.  655. 

6.  Rule  Where  Vessel  Is  Chartered  or  Sailed  on 
Shares. —  The  Carrier  Dove,  (C.  C.  A.)  97  Fed. 
Rep.  in  ;  The  Carrier  Dove,  93  Fed.  Rep.  978; 
The  Atlantic,  53  Fed.  Rep.  607 ;  The  Inter- 
national, 30  Fed.  Rep.  375  ;  The  Horace  E. 
Bell,  3  Ware  (U.  S.)  236,  12  Fed.  Cas.  No. 
6,702 ;  The  Sloop  Canton,  1  Sprague  (U.  S.) 
437 ;  Packard  v.  The  Sloop  Louisa,  2  Woodb. 
&  M.  (U.  S.)  48. 

7.  Vessel  in  Charge  of  Receiver. —  The  Reso- 
lute, 168  U.  S.  437;  The  William  M.  Hoag,  69 
Fed.  Rep.  742. 

8.  Seaman  Entitled  to  Lien  Though  Voyage  Does 
Not  Proceed.  —  Great  Eastern  Steamship  Co., 
53  L.  T.  N.  S.  594,  5  Asp.  M.  Cas.  511;  The 
Brig  Blohm,  1  Ben.  (U.  S.)  228  :  Sundry  Mari- 
ners v.  The  Ship  Kensington,  1  Pet.  Adm.  239. 

9.  When  Rule  Does  Not  Apply. —  The  Gleness- 
lin,  96  Fed.  Rep.  768. 

10.  No  Direct  Lien  upon  Cargo.  —  The  Lady 
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have  a  lien  upon  the  cargo  in  the  nature  of  a  charge  upon  the  freight,1  at 
least  where  the  cargo  belongs  to  the  owner  of  the  vessel.* 

/.  Rule  in  Cod  and  Mackerel  Fisheries.  —  It  has  been  held  that 
the  statute  making  ships  engaged  in  the  cod  and  mackerel  fisheries  liable,  in 
certain  cases,  to  the  seamen  employed  thereon  for  their  share  in  the  catch,3 
gives  the  seamen  no  lien  on  the  fish  or  their  proceeds.4 

g.  Lien  for  Extra  Wages. — Seamen  also  have  a  lien  for  the  extra 
wages  recoverable  by  statute  where  their  regular  wages  are  not  paid  within 
the  time  fixed  by  law,5  or  where  they  are  discharged  in  foreign  ports.6 

h.  Who  Entitled  to  Lien.  —  The  right  to  a  lien  extends  to  all  persons 
employed  on  a  vessel  to  assist  in  the  main  purpose  in  which  she  is  engaged;7 
that  is  to  say,  to  all  persons  who  are  classed  as  seamen.8 

Seaman  Who  Is  Part  Owner  or  Mortgagee  of  Vessel.  —  The  fact  that  the  seaman  is  a 
part  owner  9  or  mortgagee  of  the  vessel  10  does  not  deprive  him  of  his  lien 
for  wages. 

The  Master  of  a  vessel  has  no  lien  for  his  wages ; 11  nor  has  a  minor  son  of  the 
master  who  performs  services  as  a  seaman  upon  his  father's  vessel.13 

The  Mate  of  a  vessel  has  a  lien  for  his  wages,13  even  though  he  has  acted  as 
master  by  reason  of  the  death  of  the  captain  during  the  voyage.1'1 

Stevedores,  Watchmen,  and  Ship  Keepers.  —  By  the  weight  of  authority  stevedores, 
watchmen,  and  ship  keepers  have  no  lien  under  the  general  maritime  law.15 


Durham,  3  Hag.  Adm.  196;  Thomas  v.  Tobin, 
3  Hag.  Adm.  197,  note;  Sheppard  v.  Taylor,  5 
Pet.  (U.  S.)  712. 

1.  Seaman  Has  Indirect  Lien  upon  Cargo.  — 
Skolfield  v.  Potter,  2  Ware  (U.  S.)  394,  22  Fed. 
Cas.  No.  12,925. 

2.  Where  Cargo  Belongs  to  Owner  of  Vessel. 
—  Whitney  v.  Tibbol,  (C.  C.  A.)  93  Fed. 
Rep.  686  ;  The  Marion,  88  Fed.  Rep.  96  ; 
The  Marion,  79  Fed.  Rep.  104;  Skolfield  v. 
Potter,  2  Ware  (U.  S.)  394,  22  Fed.  Cas.  No. 
12,925. 

Nature  of  Lien,  —  A  seaman  has  no  lien  upon 
the  cargo  except  so  far  as  to  compel  the  owners 
to  bring  an  amount  equal  to  a  reasonable  freight 
into  court.  Whether  this  can  be  effected  by  a 
proceeding  in  rem  against  the  cargo  is  a  ques- 
tion about  which  there  is  some  conflict  of  au- 
thority.   Story  v.  Russell,  157  Mass.  152. 

When  a  Ship  Is  Taken  by  a  Charter-party, 
by  the  terms  of  which  the  charterers  are  to 
bear  the  expense  of  victualing  and  manning, 
and  become  the  owners  for  the  voyage,  the  sea- 
men have  a  lien  for  their  wages  on  the  cargo 
shipped  on  the  account  of  the  charterers,  for  a 
charge  in  the  nature  of  freight.  Poland  v. 
The  Brig  Spartan,  1  Ware  (U.  S.)  134. 

3.  Rev.  Stat.  U.  S.,  §  4393.  And  see  The 
Ianthe,  3  Ware  (U.  S.)  126,  12  Fed.  Cas.  No. 
6,992. 

4.  Story  v.  Russell,  157  Mass.  152. 

5.  Lien  for  Extra  Wages  Given  by  Statute.  — 

Covert  z'.  The  British  Brig  Wexford,  3  Fed. 
Rep.  577. 

6.  The  Brig  Blohm,  1  Ben.  (U.  S.)  228. 

7.  Who  Entitled  to  Lien  —  All  Persons  Employed 
on  Vessel  in  General.  —  Saylor  v.  Taylor,  (C.  C. 
A.)  77  Fed.  Rep.  476. 

Persons  Employed  on  Steam  Dredge.  —  Saylor  v. 
Taylor,  (C.  C.  A.)  77  Fed.  Rep.  476;  The  At- 
lantic, 53  Fed.  Rep.  607. 

Persons  Employed  on  Ferry  Boats.  —  The  St. 
Louis.  48  Fed.  Rep.  312. 

Persons  Employed  on  Barges. —  Disbrow  v.  The 


Walsh  Brothers,  36  Fed.  Rep.  607;  The  Coal 
Boat  D.  C.  Salisbury,  Olc.  Adm.  71. 

Canal  Boats  Without  Masts  or  Steam  Not  Subject 
to  Lien.  — See  U.  S.  Rev.  Stat.,  §  4251;  The 
George  Urban,  Jr.,  70  Fed.  Rep.  791  ;  The  Will- 
iam L.  Norman,  49  Fed.  Rep.  285. 

8.  As  to  What  Persons  Are  Classed  as  Seamen 
see  supra,  this  title,  I.  g.  Who  Are  Seamen. 

9.  Seaman  Has  Lien  Though  Part  Owner  of  Vessel. 
—  The  M.  M.  Morrill,  78  Fed.  Rep.  509. 

10.  Seaman  Has  Lien  Though  Mortgagee  of 
Vessel. —  The  Brig  Blohm,  1  Ben.  (U.  S.)  228. 

11.  Master  Not  Entitled  to  Lien.  —  See  the 
titles  Maritime  Liens,  vol.  19,  p.  11 16;  Mas- 
ters of  Vessels,  vol.  20,  p.  224. 

The  Sailing  Master  of  a  Yacht  has  a  lien  for 
his  wages.    The  Carlotta,  30  Fed.  Rep.  378. 

12.  Minor  Son  of  Master  Not  Entitled  to  Lien.  — 
The  John  T.  Williams,  107  Fed.  Rep.  750. 

13.  Mate  Has  Lien  for  Wages.  —  The  Steamer 
May  Queen,  1  Sprague  (U.  S.)  588;  Abbott  v. 
Baltimore,  etc.,  Steam  Packet  Co.,  1  Md.  Ch. 
542. 

14.  Where  Mate  Acts  as  Captain.  —  The  Mil- 
ford,  4  Jur.  N.  S.  417,  Swabey  362;  The  Fanny 
Gardner,  5  Biss.  (U.  S.)  209. 

15.  Stevedores,  Watchmen,  and  Ship  Keepers  Not 
Entitled  to  Lien  in  General.  —  Brown  v.  The 
Ship  Flora,  6  Can.  Exch.  133;  The  Augustine 
Kobbe,  37  Fed.  Rep.  696;  M'Dermott  v.  The 
S.  G.  Owens,  1  Wall.  Jr.  (C.  C.)  370;  The  Cir- 
cassian, 1  Ben.  (U.  S.)  209  ;  The  Amstel, 
Blatchf.  &  H.  Adm.  215;  Gurney  v.  Crockett, 
'\bb.  Adm.  490. 

But  see  The  Hattie  Thomas,  59  Fed.  Rep. 
297,  in  which  case  the  court  said :  "  It  will 
thus  be  seen  that  the  later  decisions  give  a  lien 
to  stevedores,  longshoremen,  watchmen,  and 
ship's  keepers  against  foreign  vessels,  while  the 
authorities  are  in  conflict  as  to  whether  such 
lien  exists  against  domestic  vessels." 

Ship  Keepers  Given  Lien  by  State  Laws.  —  The 
Ship  Harvest,  Olc.  Adm.  271  ;  The  Ship  Har- 
riet, Olc.  Adm.  229. 

115  Volume  XXV. 


Wages  of  Seamen. 


SEAMEN. 


Lien  for  Wages. 


i.  Priority  of  Lien.  —  The  seamen's  lien  for  wages  takes  precedence  of 
all  other  claims  except,  perhaps,  claims  for  salvage,  or  for  damages  by  collision 
owing  to  the  fault  of  their  ship.1 

j.  Assignment  of  Lien.  —  It  has  been  held  that  the  assignee  of  a  sea- 
man's claim  for  wages  has  no  lien;a  but  there  are  also  authorities  to  the 
contrary.3 

k.  Waiver  or  Divestiture  of  Lien  —  (i)  In  General.  —  The  mere 
circumstance  that  the  price  was  fixed  for  which  the  services  were  to  be  ren- 
dered will  not  free  the  vessel  from  a  seaman's  lien  for  wages.4  Nor  is  such  a 
lien  waived  by  taking  a  promissory  note  from  the  owners  for  the  sum  due,  at 
least  where  the  note  is  subsequently  brought  into  court  and  tendered  to  the 
maker.5  Seamen  who  sell  the  interest  of  a  part  owner  of  a  vessel  under 
execution,  to  satisfy  a  judgment  obtained  by  them  in  a  state  court  for  wages, 
do  not  thereby  waive  their  lien,  except  as  to  the  interest  sold,  and  if  the 
amount  received  under  the  execution  is  insufficient  to  satisfy  their  claims  they 
may  proceed  by  a  libel  in  rem  against  the  ship  to  recover  the  balance.6 

(2)  By  Laches.  —  A  seaman's  lien  for  wages  does  not  depend  upon  pos- 
session;7 and  by  the  maritime  law,  independent  of  statute,  there  is  no  fixed 
period  of  time  within  which  it  must  be  enforced;8  but  it  may  be  barred  by 


1.  Priority  of  Lien  in  General  —  England.  — 
The  Union,  Lush.  128,  30  L.  J.  Adm.  17,  3  L. 
T.  N.  S.  280;  The  William  F.  Safford,  Lush. 
69,  29  L.  J.  Adm.  109,  2  L.  T.  N.  S.  301  ;  The 
Sydney  Cove,  2  Dods.  13;  The  Madonna  D'ldra, 
i  Dods.  37;  The  Bridgwater,  37  L.  T.  N.  S. 
366;  The  Constancia,  15  W.  R.  183;  The  An- 
dalina,  12  P.  D.  1,  56  L.  T.  N.  S.  171;  The 
Gustaf,  Lush.  506,  31  L.  J.  Adm.  207,  6  L.  T. 
N.  S.  660 ;  The  Prince  George,  3  Hag.  Adm. 
376;  The  Lady  Durham,  3  Hag.  Adm.  196;  The 
Salacia.  9  Jur.  N.  S.  27  ;  The  Louisa  Bertha,  14 
Jur.  1006;  The  Immacolata  Concezione,  9  P.  D.' 
37.  53  L.  J.  Adm.  19;  The  Linda  Flor,  Swabey 
309,  4  Jur.  N.  S.  172,  6  W.  R.  197. 

United  States.  —  The  Graf  Klot  Trautvetter, 

5  Hughes  (U.  S.)  237 ;  Blaine  v.  The  Ship 
Charles  Carter,  4  Cranch  (U.  S.)  332;  Taylor 
v.  Carryl,  20  How.  (U.  S.)  602;  Pitman  v. 
Hooper,  3  Sumn.  (U.  S.)  50  ;  Brown  v.  Lull,  2 
Sumn.  (U.  S.)  443  ;  The  Steamer  May  Queen, 
1  Sprague  (U.  S.)  588;  The  Rodney,  Blatchf. 

6  H.  Adm.  226  ;  Poland  v.  The  Brig  Spartan,  1 
Ware  (U.  S.)  134;  Saylor  v.  Taylor,  (C.  C.  A.) 
77  Fed.  Rep.  476;  The  A.  Heaton,  43  Fed.  Rep. 
592.    And  see  The  Glen  Iris,  78  Fed.  Rep.  511. 

Maryland.  —  Abbott  v.  Baltimore,  etc.,  Steam 
Packet  Co.,  1  Md.  Ch.  542. 

Further  as  to  the  Priority  of  Seamen's  Lien  for 
Wages,  see  the  title  Maritime  Liens,  vol.  19, 
p.  1 1 2 1 . 

A  Claim  by  a  Person  Who  Has  Paid  Wages  to  a 
Ship's  Crew,  at  the  request  of  the  master,  on 
account  of  the  ship,  is  in  the  nature  of  a  wages' 
claim,  and  entitled  to  the  same  priority.  The 
William  F.  Safford,  Lush.  69,  29  L.  J.  Adm. 
109. 

Lien  for  Increased  Wages  Subordinate  to  Lien 
for  Advances.  —  The  Brig  Blohm,  1  Ben.  (U.  S.) 
228. 

Priority  as  Between  Wages  and  Collision  Liens, 

see  The  Linda  Flor,  4  Jur.  N.  S.  172  ;  The  Elin, 
8  P.  D.  129,  52  L.  J.  Adm.  55;  The  Duna,  5  L. 
T.  N.  S.  217;  The  Enterprise,  1  Lowell  (U.  S.) 
455.  And  see  also  the  title  Maritime  Liens, 
vol.  19,  p.  1 1 22. 


When  Superior  to  Claims  of  Salvors.  —  The 

Davidson,  50  Fed.  Rep.  323. 

2.  Lien  Does  Not  Pass  by  Assignment  of  Claim. 

—  The  Clara  A.  Mclntyre,  94  Fed.  Rep.  552, 
citing  Logan  v.  The  ^Colian,  1  Bond  (U.  S.)  267, 
15  Fed.  Cas.  No.  8,465;  Rusk  v.  Steamboat 
Freestone,  2  Bond  (U.  S.)  234,  21  Fed.  Cas.  No. 
12,143;  Patchin  v.  The  A.  D.  Patchin,  12  Law 
Rep.  21,  18  Fed.  Cas.  No.  10,794. 

3.  Contra  —  Lien  Passes  by  Assignment  of  Claim. 

—  The  William  M.  Hoag,  69  Fed.  Rep.  742 ; 
The  New  Idea.  60  Fed.  Rep.  294. 

4.  Price  of  Services  Fixed  —  No  Waiver  of  Lien. 

—  The  Amstel,  Blatchf.  &  H.  Adm.  215. 

5.  Taking  Promissory  Note  No  Waiver  of  Lien. 

—  The  Betsy  and  Rhoda,  2  Ware  (U.  S.)  117, 
3  Fed.  Cas.  No.  1,366. 

6.  Recovery  of  Judgment  and  Sale  of  Interest  of 
Part  Owner  by  Seamen.  —  The  Cerro  Gordo,  54 
Fed.  Rep.  391. 

7.  Lien  for  Wages  Not  Dependent  upon  Posses- 
sion.—  The  Ship  Mary,  1  Paine  (U.  S.)  180; 
Packard  v.  The  Sloop  Louisa,  2  Woodb.  &  M. 
(U.  S.)  48. 

8.  No  Fixed  Period  of  Time  for  Enforcing  Lien. 

—  Packard  v.  The  Sloop  Louisa,  2  Woodb.  & 
M.  (U.  S.)  48;  The  Ship  Mary,  1  Paine  (U.  S.) 
180;  The  Scow  Bolivar,  Olc.  Adm.  474;  Story 
v.  Russell,  157  Mass.  152. 

In  Pennsylvania  the  time  is  limited,  by  statute, 
to  nine  months.  The  Scow  Bolivar,  Olc.  Adm. 
474- 

In  France  and  in  Louisiana,  where  a  vessel 
has  been  sold,  the  privilege  for  the  wages  of 
the  crew  must  be  claimed  and  asserted  before 
the  ship  has  made  a  voyage  in  the  name  and 
at  the  risk  of  the  purchaser.  The  Scow  Boli- 
var, Olc.  Adm.  474 ;  The  Ship  Mary,  1  Paine 
(U.  SO  180. 

In  the  Cod  and  Mackerel  Fisheries  the  statutory 
right  of  seamen  to  proceed  against  the  vessel  to 
recover  their  share  of  the  catch  is  limited  to  a 
period  of  six  months  after  the  sale  of  the  fish. 
Story  v.  Russell,  157  Mass.  152.  And  see  The 
Ianthe,  3  Ware  (U.  S.)  126,  12  Fed.  Cas.  No. 
6,992. 
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unreasonable  delay,  especially  if  the  vessel  has  passed  into  the  hands  of  a 
bona  fide  purchaser  ignorant  of  the  claim.1 

(3)  Effect  of  Sale  or  Attachment  of  Vessel. — ■  As  a  general  rule,  the  sale  3 
or  attachment  3  of  a  vessel  does  not  divest  the  mariner's  lien  for  wages.  The 
sale  of  a  vessel  which  has  been  forfeited  for  a  violation  of  law  divests  the  lien 
of  seamen  who  participated  in  the  illegal  act,  but  has  no  effect  upon  the  lien 
of  innocent  parties.4 

(4)  Purchase  of  Seaman  s  Claim  for  Wages  by  Owner  of  Vessel.  —  A  pur- 
chase of  a  seaman's  claim  against  a  vessel  by  the  owner  of  the  vessel  is,  in 
legal  effect,  a  payment  of  the  claim,  and  it  discharges  the  vessel  of  the  lien.5 

17.  Suits  to  Recover  Wages  — a.  Admiralty  Jurisdiction  —  (1)  In 
General.  —  Courts  of  admiralty  have  undoubted  jurisdiction  over  suits  for 
seamen's  wages.0  But  in  order  that  the  jurisdiction  may  attach  in  a  particu- 
lar case,  it  is  necessary  that  the  services  be  performed  substantially  upon  the 
sea  or  waters  within  the  ebb  and  flow  of  the  tide,7  or  upon  vessels  plying 
between  ports  of  adjoining  states  on  a  navigable  river  or  bay;8  and  the  con- 
tract under  which  they  are  performed  must  be  maritime  in  its  nature ; 9  by 
which  is  understood  a  contract  for  services  contributing  to  the  navigation  or 
management  of  the  vessel  or  the  sustenance  and  care  of  her  crew.10  Within 
these  limits  the  jurisdiction  over  wages  includes  all  persons  employed  upon 
vessels,  whatever  may  be  the  capacity  in  which  they  are  employed.11 

(2)  Jurisdiction  of  Suits  Against  Foreign  Vessels — (a)  in  General.  —  Under 
the  general  rule  of  the  maritime  law  courts  of  admiralty  may,  in  their  discre- 
tion, entertain  suits  by  foreign  seamen  against  foreign  vessels  to  recover  their 
wages;12  but  they  will  ordinarily  decline  to  do  so  unless  it  appears  that  a 


1.  Lien  Barred  by  Unreasonable  Delay.  —  The 

Scow  Bolivar,  Olc.  Adm.  474 ;  Packard  v.  The 
Sloop  Louisa,  2  Woodb.  &  M.  (U.  S.)  48 ;  Trump 
v.  Ship  Thomas,  Bee  Adm.  86. 

What  Delay  Not  Sufficient  to  Bar  Lien.  —  Free- 
man v.  The  Schooner  Jane,  Crabbe  (U.  S.)  178; 
The  Ship  Mary,  1  Paine  (U.  S.)  180;  The  Sloop 
Canton,  1  Sprague  (U.  S.)  437. 

2.  Lien  Not  Lost  by  Sale  of  Ship.  —  The  Ba- 
tavia,  2  Dods.  500 ;  The  Scow  Bolivar,  Olc. 
Adm.  474. 

Not  Divested  by  Sale  under  Legal  Process.  — 

The  Gazelle,  1  Sprague  (U.  S.)  378. 

3.  Lien  Not  Destroyed  by  Attachment  of  Vessel. 

—  The  Schooner  Highlander,  1  Sprague  (U.  S.) 
510,  in  which  case  the  vessel  was  attached  at 
common  law,  but  the  attachment  was  abandoned 
before  the  filing  of  the  libel  for  wages. 

4.  Effect  of  Sale  of  Vessel  Forfeited  for  Viola- 
tion of  Law. —  The  Elexena,  53  Fed.  Rep.  359. 
And  see  The  St.  Jago  de  Cuba,  9  Wheat.  (U. 
S.)  417;  Anderson  v.  The  Sloop  Solon,  Crabbe 
(U.  S.)  17. 

5.  Purchase  of  Seaman's  Claim  by  Owner  of 
Vessel.  —  The  Georgia,  46  Fed.  Rep.  669. 

6.  Courts  of  Admiralty  Have  Jurisdiction  —  In 
General.  —  The  Courtney,  Edw.  Adm.  239 ; 
Bains  v.  The  Schooner  James  and  Catherine, 
Baldw.  (U.  S.)  544;  The  Sloop  Canton,  1 
Sprague  (U.  S.)  437  ;  Mahoon  v.  The  Brig 
Glocester,  Bee  Adm.  395  ;  Ellison  v.  Ship  Bel- 
lona,  Bee  Adm.  112;  Martin  v.  Acker,  Blatchf. 
&  H.  Adm.  279  ;  Abbott  v.  Baltimore,  etc.,  Steam 
Packet  Co.,  1  Md.  Ch.  542. 

How  Affected  by  English  Statutes.  —  The  Har- 
riet, Lush.  285  :  La  Blache  v.  Rangel,  L.  R.  2 
P.  C.  38,  37  L.  J.  Adm.  17. 

7.  Services  Substantially  upon  Sea  or  Waters 
Within  Ebb  and  Flow  of  Tide.  —  The  Steamboat 


Thomas  Jefferson,  10  Wheat.  (U.  S.)  428;  The 
Steamer  May  Queen,  1  Sprague  (U.  S.)  588 ; 
Thackarey  v.  The  Farmer  of  Salem,  Gilp.  (U. 
S.)  526  ;  The  Atlantic,  53  Fed.  Rep.  607  ;  Mc- 
Cormick  v.  Ives,  Abb.  Adm.  418;  The  Coal  Boat 
D.  C.  Salisbury,  Olc.  Adm.  71. 

8.  Services  on  Navigable  River  or  Bay.  — 
Smith  v.  Pekin,  Gilp.  (U.  S.)  203  ;  Thackarey 
v.  The  Farmer  of  Salem,  Gilp.  (U.  S.)  526; 
The  Sloop  Canton,  1  Sprague  (U.  S.)  437;  Ab- 
bott v.  Baltimore,  etc.,  Steam  Packet  Co.,  1  Md. 
Ch.  543. 

9.  Contract  Must  Be  Maritime.  —  Thackarey  v. 
The   Farmer  of   Salem,   Gilp.    (U.   S.)    526;  1 
L'Arina  v.  Manwaring,  Bee  Adm.  199. 

Admiralty  has  no  jurisdiction  of  accounts  of 
money  and  traffic  between  the  masters  and  offi- 
cers of  vessels  except  as  they  arc  connected  with 
claims  for  wages.  Atkyns  v.  Burrows,  1  Pet. 
Adm.  244.  And  see  The  Victoria,  37  L.  J.  Adm. 
1 2. 

10.  What  Contracts  for  Services  Are  Maritime.— 

Trainer  v.  The  Boat  Superior,  Gilp.  (U.  S.)  514  ; 
The  Schooner  Highlander,  1  Sprague  (U.  S.) 
510;  Gurney  v.  Crockett,  Abb.  Adm.  490;  The 
Ship  Harriet,  Olc.  Adm.  229  ;  The  Bark  Joseph 
Cunard,  Olc.  Adm.  120;  The  Coal  Boat  D.  C. 
Salisbury,  Olc.  Adm.  71. 

11.  What  Persons  May  Sue  in  Admiralty  for 
Wages. —  Wilson  v.  The  Steamboat  Ohio,  Gilp. 
(U.  S.)  505  ;  Holt  v.  Cummings,  T02  Pa.  St.  212, 
48  Am.  Rep.  199.  And  see  supra,  this  title, 
I.  g.  Who  Are  Seamen. 

12.  Exercise  of  Jurisdiction  Against  Foreign 
Vessels  Discretionary  —  England. — The  Wilhelni 
Frederick,  1  Hag.  Adm.  138;  The  Golubchick.  1 
W.  Rob.  143;  The  Frederick,  1  Dods.  266;  The 
Maria  Theresa,  1  Dods.  303;  The  Vrow  Mina, 

.  1  Dods.  234. 
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refusal  to  act  would  amount  to  a  denial  of  justice.1 

(b)  When  Entertained.  —  Such  a  suit  will  generally  be  entertained  by  the 
courts  of  admiralty  where  the  seaman  is  discharged,  or  the  voyage  is  ended, 
broken  up,  or  abandoned  in  the  United  States.2  In  the  absence  of  treaty 
stipulations,  a  protest  by  a  foreign  consul  against  the  assumption  of  juris- 
diction by  the  court  is  not  an  insuperable  bar,  although  entitled  to  respectful 
consideration.3  Nor  will  jurisdiction  be  refused  on  the  sole  ground  that  the 
laws  of  the  country  to  which  the  seamen  belong  forbid  them  to  sue  for  their 
wages  in  foreign  courts,4  or  that  the  shipping  articles  contain  a  stipulation 
which  limits  them  to  suing  in  their  own  country.5 

(c)  When  Refused.  —  Jurisdiction  will  not  be  entertained  in  the  face  of  a  treaty 
stipulating  for  the  settlement  of  such  cases  before  consular  officers/*  unless 
the  parties  demanding  relief,  or  some  of  them,  are  citizens  of  the  United 
States,  in  which  case  the  court  must  of  necessity  take  jurisdiction  as  to  those 
who  are  American  citizens,  and  will,  incidentally,  hear  and  determine  the  rights 
of  their  colibelants.7 

(d)  Law  of  Flag  Administered  by  Comity.  —  When  jurisdiction  is  entertained  in 
such  cases  the  court  will  administer  relief,  by  comity,  in  accordance  with  the 
law  of  the  flag  of  the  vessel.8 

(3)  Form  of  Libel —  Whether  hi  Rem  or  in  Personam. — As  previously 
stated,  the  thirteenth  admiralty  rule  enables  seamen  to  proceed  either  in  rem 
or  in  personam  to  recover  their  wages.9    But  the  right  to  libel  the  vessel  does 


United  States.  —  The  Bark  Lilian  M.  Vigus, 
10  Ben.  (U.  S.)  385;  The  Hotspur,  3  Sawy.  (U. 
S.)  194;  Gonzales  v.  Minor,  2  Wall.  Jr.  (C.  C.) 
348 ;  The  Kentigern,  99  Fed.  Rep.  443 ;  The 
Lady  Furness,  84  Fed.  Rep.  679  ;  The  Karoo,  49 
Fed.  Rep.  651;  The  Sirius,  47  Fed.  Rep.  825; 
The  Topsy,  44  Fed.  Rep.  631  ;  Wilson  v.  The 
John  Ritson,  35  Fed.  Rep.  663  ;  The  Amalia,  3 
Fed.  Rep.  652  ;  Covert  v.  The  British  Brig  Wex- 
ford, 3  Fed.  Rep.  577  ;  The  Ada,  2  Ware  (U.  S.) 
408,  1  Fed.  Cas.  No.  38 ;  Willendson  v.  The 
Forsoket,  1  Pet.  Adm.  197;  The  Brig  Napoleon, 
Olc.  Adm.  208 ;  Ellison  v.  Ship  Bellona,  Bee 
Adm.  ii2  ;  Bucker  v.  Klorkgeter,  Abb.  Adm.  402. 

And  see  the  title  Admiralty  Jurisdiction, 
vol.  1,  p.  645. 

1.  Jurisdiction  Generally  Refused  unless  Justice 
Would  Be  Denied.  —  The  Hermine,  3  Sawy.  (U. 
S.)  80;  The  Heathcraig,  108  Fed.  Rep.  419;  The 
New  City,  47  Fed.  Rep.  328 ;  The  Montapedia, 
14  Fed.  Rep.  427;  Graham  v.  Hoskins,  Olc. 
Adm.  224;  Willendson  v.  The  Forsoket,  1  Pet. 
Adm.  197. 

2.  Seaman  Discharged  or  Voyage  Ended  in 
United  States.  —  The  Hermine,  3  Sawy.  (U.  S.) 
80 ;  The  Pawashick,  2  Lowell  (U.  S.)  142 ; 
Gonzales  v.  Minor,  2  Wall.  Jr.  (C.  C.)  348;  The 
Noddleburn,  28  Fed.  Rep.  855;  Willendson  v. 
The  Forsoket,  1  Pet.  Adm.  197;  Bucker  v. 
Klorkgeter,  Abb.  Adm.  402 ;  Davis  v.  Leslie, 
Abb.  Adm.  123;  The  Brig  Napoleon,  Olc.  Adm. 
208. 

'  3.  Protest  by  Foreign  Consul  Not  an  Insuperable 
Bar.  —  La  Blache  v.  Rangel,  L.  R.  2  P.  C.  38, 
37  L.  J.  Adm.  17;  The  Golubchick,  1  W.  Rob. 
143  ;  The  Bark  Lilian  M.  Vigus,  10  Ben.  (U.  S.) 
385  ;  The  Kentigern,  99  Fed.  Rep.  443 ;  The 
Lady  Furness,  84  Fed.  Rep.  679  ;  Davis  v.  Leslie, 
Abb.  Adm.  123.  And  see  The  Oberburgomeister 
von  Winter,  18  W.  R.  443;  The  Courtney,  Edw. 
Adm.  239;  The  Leon  XIII,  8  P.  D.  121,  31  W. 
R.  882. 


Wages  Paid  to  Consul  upon  His  Application.  — 

The  Timor,  12  W.  R.  219. 

4.  Law  Forbidding  Seamen  to  Sue  in  Foreign 
Courts  Not  a  Bar.  —  The  Bark  Lilian  M.  Vigus, 
10  Ben.  (U.  S.)  385;  Weiberg  v.  The  Brig.  St. 
Oloff,  2  Pet.  Adm.  428;  The  Sirius,  47  Fed. 
Rep.  825. 

5.  Stipulation  Not  to  Sue  in  Foreign  Country  No 
Bar. —  The  Bark  Lilian  M.  Vigus,  10  Ben.  (U. 
S.)  385  ;  Bucker  v.  Klorkgeter,  Abb.  Adm.  402. 

6.  Jurisdiction  Not  Assumed  in  Contravention 
of  Treaty.  —  The  Amalia,  3  Fed.  Rep.  652.  And 
see  The  Falls  of  Keltie,  114  Fed.  Rep.  357;  Tel- 
lefsen  v.  Fee,  168  Mass.  188,  60  Am.  St.  Rep. 
379. 

If  There  Is  No  Consular  Officer  Within  the  Juris- 
diction, and  the  case  is  one  of  peculiar  hardship, 
the  court  may  entertain  the  suit  notwithstand- 
ing treaty  stipulations.    The  Amalia,  3  Fed. 

Rep.  652. 

7.  Rule  Where  Some  of  the  Libelants  Are 
American  Citizens.  —  The  Falls  of  Keltie,  114 

Fed.  Rep.  357. 
Nationality    of    Vessel  Controlling.  —  The 

Amalia,  3  Fed.  Rep.  652;  The  Montapedia,  14 
Fed.  Rep.  427. 

8.  Law  of  Flag  Administered  by  Comity.  — 

The  Belvidere,  90  Fed.  Rep.  106;  Wilson  v. 
The  John  Ritson,  35  Fed.  Rep.  663  ;  The  Ada, 
2  Ware  (U.  S.)  408,  1  Fed.  Cas.  No.  38. 

In  a  suit  in  an  American  court  of  admiralty 
against  a  foreign  vessel,  a  lien  for  wages  given 
to  the  captain  by  the  laws  of  the  foreign  coun- 
try will  be  recognized  and  enforced,  although 
the  American  law  gives  no  such  lien.  The  Pa- 
washick, 2  Lowell  (U.  S.)  142;  The  Enterprise, 
1  Lowell  (U.  S.)  455 ;  The  Barque  Havana,  1 
Sprague  (U.  S.)  402  ;  Covert  v.  The  British  Brig 
Wexford,  3  Fed.  Rep.  577.  But  see  The  Graf 
Klot  Trautvetter,  5  Hughes  (U.  S.)  237. 

9.  See  supra,  this  section,  15.  Who  Liable  for 
Seamen's  Wages. 
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not  extend  to  mariners  enlisted  on  board  ships  of  war  or  government  vessels; 1 
and,  by  statute,  it  has  been  taken  away  from  persons  employed  on  canal  boats 
without  masts  or  steam  power.* 

b.  Action  at  Common  Law.  —  In  addition  to  his  remedy  by  libel  in  a 
court  of  admiralty  a  seaman  also  has  the  right  to  recover  his  wages  by  a 
common-law  action  in  a  state  court,3  or  in  a  federal  court  where  he  and  his 
debtor  are  citizens  of  different  states.4 

c.  Time  Limitations  —  (i)  When  Wages  Are  Due.  —  By  the  General  Rule  of 
the  Maritime  Law,  independently  of  statute,  seamen  are  entitled  to  their  wages 
at  the  end  of  the  voyage  or  the  expiration  of  their  term  of  service,5  or,  if  they 
are  wrongfully  discharged  before  the  voyage  is  ended,  then  at  the  time  of 
such  discharge.6  As  a  general  rule,  the  voyage  is  ended  when  the  vessel  is 
moored  at  her  port  of  final  destination.7  There  was  formerly  some  conflict 
of  opinion  as  to  whether  seamen  were  bound  to  remain  by  the  vessel  until 
the  cargo  was  discharged,  and  to  assist  in  discharging  it,  but  it  seems  that 
under  the  present  statutes  this  question  is  not  material.8 

By  statute  masters  and  owners  of  coasting  vessels  are  now  required  to  pay 
seamen  their  wages  within  two  days  after  the  termination  of  their  term  of 
service,  or  at  the  time  of  their  discharge,  whichever  first  happens;  while  in 
the  case  of  vessels  making  foreign  voyages  the  payment  must  be  made  within 
twenty-four  hours  after  the  cargo  is  discharged  or  within  four  days  after  the 
seaman  is  discharged.9  Every  master  or  owner  who  refuses  or  neglects  to 
comply  with  the  statute,  without  sufficient  cause,  is  liable  to  pay  to  the 
seaman  a  sum  equal  to  one  day's  pay  for  each  day  that  payment  is  delayed.10 


1.  No  Libel  Against  Ships  of  War  or  Government 
Vessels. —  The  Siren,  7  Wall.  (U.  S.)  156; 
Packard  v.  The  Sloop  Louisa,  2  Woodb.  &  M. 
(U.  S.)  54;  Moitez  v.  The  South  Carolina,  Bee 
Adm.  422  ;  Ellison  v.  Ship  Bellona,  Bee  Adm.  112. 

2.  No  Libel  Against  Canal  Boats  Without  Masts 
or  Steam  Power. —  Rev.  Stat.  U.  S.,  §  4251; 
The  George  Urban,  Jr.,  70  Fed.  Rep.  791  ;  The 
William  L.  Norman,  49  Fed.  Rep.  285.  And  see 
McCormick  v.  Ives,  Abb.  Adm.  418. 

3.  Seaman  May  Sue  in  State  Court.- — Leon  v. 
Galceran,  n  Wall.  (U.  S.)  188;  The  Scow 
Bolivar,  Olc.  Adm.  474;  Calvin  v.  Huntley,  178 
Mass.  29  ;  Roberts  v.  Knights,  7  Allen  (Mass.) 
449.  But  see  Tellefsen  v.  Fee,  168  Mass.  188, 
60  Am.  St.  Rep.  379  ;  Connelly  v.  The  Steamboat 
Bee,  40  Mo.  263  ;  Roche  v.  McCaldin,  (C.  PI. 
Gen.  T.)  1  Misc.  (N.  Y.)  174. 

4.  Common-law  Action  in  Federal  Court.  — 
Leon  v.  Galceran,  11  Wall.  (U.  S.)  188. 

5.  Wages  Due  at  End  of  Voyage  or  Term  of 
Service.  —  Swift  v.  The  Ship  Happy  Return,  1 
Pet.  Adm.  255  ;  Edwards  v.  The  Ship  Susan,  1 
Pet.  Adm.  165  ;  The  Mary,  1  Ware  (U.  S.)  454  ; 
The  Ship  William  Jarvis,  1  Sprague  (U.  S.) 
485  ;  The  Warrington,  Blatchf.  &  H.  Adm.  335  ; 
Olsen  v.  Schooner  Edwin  Post,  6  Fed.  Rep.  314; 
Leddo  v.  Hughes,  15  111.  41. 

Whaling  Voyage  Broken  Up  Abroad.  —  Hussey 
v.  Fields,  1  Sprague  (U.  S.)  394. 

6.  Wages  Due  at  Time  of  Discharge. —  Sigard 
v.  Roberts,  3  Esp.  72 ;  The  Brig  Cadmus  v. 
Matthews,  2  Paine  (U.  S.)  229;  The  Sirius,  47 
Fed.  Rep.  825  ;  Olsen  v.  Schooner  Edwin  Post, 
6  Fed.  Rep.  314;  The  Schooner  David  Faust, 
1  Ben.  (U.  S.)  183;  The  Cypress,  Blatchf.  & 
H.  Adm.  83  ;  The  Cadmus,  Blatchf.  &  H.  Adm. 
130- 

7.  When  Voyage  Is  Ended.  —  The  Baltic  Mer- 
chant, Edw.  Adm.  86  ;  The  Annie  M.  Smull,  2 
Sawy.  (U.  S.)  226;  U.  S.  v.  Smith,  1  Mason 


(U.  S.)  147;  The  Mary,  1  Ware  (U.  S.)  454; 
Phillips  v.  The  Ship  Thomas  Scattergood,  Gilp. 
(U.  S.)  1  ;  Granon  v.  Hartshorne,  Blatchf.  &  H. 
Adm.  454;  Taber  v.  Nye,  12  Pick.  (Mass.)  105. 
And  see  Freeman  v.  Baker,  Blatchf.  &  H.  Adm. 
372  ;  U.  S.  v.  Barker,  5  Mason  (U.  S.)  404. 

8.  As  to  the  Duty  of  Seamen  to  Remain  by 
Vessel  until  Cargo  Is  Discharged,  see  The 
Baltic  Merchant,  Edw.  Adm.  86  ;  The  Annie  M. 
Smull,  2  Sawy.  (U.  S.)  226  ;  Cloutman  v.  Tuni- 
son,  1  Sumn.  (U.  S.)  373;  The  Ship  William 
Jarvis,  1  Sprague  (U.  S.)  485 ;  The  Mary,  1 
Ware  (U.  S.)  454;  Brown  v.  Jones,  2  Gall.  (U. 
S.)  477;  Knagg  v.  Goldsmith,  Gilp.  (U.  S.)  207; 
The  Hudson,  6  Fed.  Rep.  830  ;  Dixon  v.  The 
Ship  Cyrus,  2  Pet.  Adm.  407  ;  Edwards  v.  The 
Ship  Susan,  1  Pet.  Adm.  165;  Thompson  v. 
The  Ship  Philadelphia,  1  Pet.  Adm.  210;  Swift 
v.  The  Ship  Happy  Return,  1  Pet.  Adm.  253; 
The  Martha,  Blatchf.  &  H.  Adm.  151  ;  The 
Schooner  Eagle,  Olc.  Adm.  232  ;  Webb  v.  Duck- 
ingfield,  13  Johns.  (N.  Y.)  390,  7  Am.  Dec.  388. 

It  Was  Formerly  Provided  by  Statute  that 
wages  should  be  due  as  soon  as  the  voyage  was 
ended,  and  the  cargo  or  ballast  fully  discharged 
at  the  last  port  of  delivery.  Rev.  Stat.  U.  S., 
§  4530;  The  William  Harris,  1  Ware  (U.  S.) 
367  ;  Freeman  v.  Baker,  Blatchf.  &  H.  Adm.  372  ; 
The  Shelbourne,  30  Fed.  Rep.  510. 

But  the  clause  as  to  discharge  of  the  cargo  or 
ballast  has  been  stricken  out  by  amendment. 
30  U.  S.  Stat,  at  L.  756,  §  5.  And  see  The 
Laura  Madsen,  84  Fed.  Rep.  362. 

9.  Statutes  Prescribing  Time  of  Payment.  —  30 
U.  S.  Stat,  at  L.  756,  §  4.  And  see  The  Sirius, 
47  Fed.  Rep.  825 ;  Walsh  v.  The  Steam-Ship 
Louisiana.  4  Fed.  Rep.  751. 

10.  Penalty  for  Failure  to  Pay  on  Time.  —  30 
U.  S.  Stat,  at  L.  756,  §  4 ;  Gallagher  v.  Murray, 
10  Ben.  (U.  S.)  290. 

The  Merchant  Shipping  Act  of  England  con- 
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(2)  When  Suit  May  Be  Commenced.  —  Under  the  statute,  process  in  rem 
cannot  issue  against  the  vessel  until  ten  days  after  the  right  to  wages  has 
accrued,  unless  a  dispute  has  arisen  between  master  and  seamen  touching 
wages,  or  unless  the  vessel  has  left  the  port  of  delivery,  where  her  voyage 
ended,  before  payment  of  wages,  or  is  about  to  proceed  to  sea  before  the  end 
of  the  ten  days.1  The  expiration  of  ten  days,  and  a  dispute  having  arisen, 
are,  by  the  act,  made  equivalent  to  each  other,  and  upon  the  happening  of 
either  the  seaman  may,  at  his  option,  either  apply  to  one  of  the  officers  men- 
tioned in  the  statute  for  a  summons  against  the  master  or  for  process  against 
the  vessel.*  Where  the  vessel  has  departed  from  her  port  of  discharge,  or  is 
about  to  proceed  to  sea,  the  statute  is  inoperative,  and  process  against  the 
vessel  may  be  issued  immediately.3  The  statute  does  not  affect  the  right  of 
seamen  to  proceed  immediately  by  a  suit  in  personam,  either  in  admiralty  or 
at  common  law.4 

(3)  Effect  of  Delay  in  Enforcing  Claim.  —  There  is  no  statute  of  limita- 
tions governing  suits  by  seamen  to  recover  their  wages ; 5  but  a  court  of 
admiralty  may  refuse  its  aid  in  favor  of  a  stale  or  dormant  claim.6 

d.  Set-offs  and  Deductions  —  (1)  In  General.  ~-  Strictly  speaking, 
seamen's  claims  for  wages  are  not  subject  to  set-offs  ;  7  but  offsets  against  such 
claims  are  sometimes  allowed,  such  as  payments  made  on  account,8  charges 
for  articles  furnished,9  debts  of  the  crew  paid  by  the  master, 10  and  fines  paid 
to  the  civil  authorities  on  account  of  misconduct  of  seamen.11 

(2)  Misconduct  of  Seamen.  —  Misconduct  which  does  not  warrant  a  total 
forfeiture  of  wages  may  be  punished  by  deductions  therefrom.12 


tains  a  similar  provision.  Covert  v.  The  Brit- 
ish Brig  Wexford,  3  Fed.  Rep.  577. 

What  Sufficient  Cause  to  Authorize  Delay  in 
Payment. —  The  George  W.  Wells,  118  Fed. 
Rep.  761  ;  The  Alice  B.  Phillips,  106  Fed.  Rep. 
956;  The  Gen.  McPherson,  100  Fed.  Rep.  860. 

1.  Time  of  Filing  Process  Against  Vessel  Pre- 
scribed by  Statute.  —  Rev.  Stat.  U.  S.,  §§  4546, 
4547 ;  3°  U.  S.  Stat,  at  L.  756,  §  6  ;  The 
Schooner  David  Faust,  1  Ben.  (U.  S.)  183; 
The  Mary,  1  Ware  (U.  S.)  456;  The  William 
Harris,  1  Ware  (U.  S.)  367  ;  The  Ship  William 
Jarvis,  1  Sprague  (U.  S.)  485  ;  The  Shelbourne, 
30  Fed.  Rep.  510;  The  Schooner  Eagle,  Olc. 
Adm.  232. 

2.  Rule  Where  Dispute  Arises.  —  The  Shel- 
bourne, 30  Fed.  Rep.  510;  The  Ship  William 
Jarvis,  1  Sprague  (U.  S.)  485. 

Remedy  by  Summons  to  Master  Optional  and 
Not  Exclusive.  —  The  Shelbourne,  30  Fed.  Rep. 
510;  The  Frank  C.  Barker,  19  Fed.  Rep.  332. 

What  Constitutes  a  Dispute  Within  Meaning  of 
Statute.  —  The  Ship  William  Jarvis,  1  Sprague 
(U.  S.)  485;  The  Commerce,  1  Sprague  (U.  S.) 
34.  And  see  Delaroque  v.  Oxenholme  Steam- 
ship Co.,  1  Cab.  &  El.  122,  as  to  what  consti- 
tutes a  dispute  under  the  English  statute. 

3.  When  Process  May  Be  Issued  Immediately.  — 
The  Laura  Madsen,  84  Fed.  Rep.  362 ;  The 
Shelbourne,  30  Fed.  Rep.  510;  The  Ship  Will- 
iam Jarvis,  1  Sprague  (U.  S.)  485 ;  The  Cy- 
press. Blatchf.  &  H.  Adm.  83. 

4.  Right  to  Proceed  in  Personam  Not  Affected 
by  Statute.  —  The  Shelbourne,  30  Fed.  Rep.  510; 
The  Ship  William  Jarvis,  1  Sprague  (U.  S.) 
485  ;  Collins  v.  Nickerson,  1  Sprague  (U.  S.) 
126;  The  Commerce,  1  Sprague  (U.  S.)  34; 
Francis  v.  Bassett,  1  Sprague  (U.  S.)  16;  The 
Mary,  1  Ware  (U.  S.)  454  ;  The  Susan,  3  Ware 
(U.  S.)  222,  23  Fed.  Cas.  No.  13,631  ;  Freeman 
v.  Baker,  Blatchf.  &  H.  Adm.  372. 


5.  No  Statute  of  Limitations  as  Regards  Suits 
for  Wages.  —  Brown  v.  Jones,  2  Gall.  (U.  S.) 
477;  Willard  v.  Dorr,  3  Mason  (U.  S.)  161; 
Jay  v.  Allen,  1  Sprague  (U.  S.)  130;  Anderson 
v.  The  Sloop  Solon,  Crabbe  (U.  S.)  17.  And 
see  supra,  this  section,  16.  k.  Waiver  or  Divesti- 
ture of  Lien. 

State  Statutes  of  Limitations  Not  Applicable.  — 
Brown  v.  Jones,  2  Gall.  (U.  S.)  477. 

6.  Suit  Dismissed  Where  Claim  for  Wages  Is 
Stale. —  Pitman  v.  Hooper,  3  Sumn.  (U.  S.) 
286;  Willard  v.  Dorr,  3  Mason  (U.  S.)  161. 

7.  Seamen's  Wages  Not  Subject  to  Set-offs.  — 
The  Steamboat  Hudson,  Olc.  Adm.  396  ;  Bains 
v.  The  Schooner  James  and  Catherine,  Baldw. 
(U.  S.)  544.  And  see  The  Lady  Campbell,  2 
Hag.  Adm.  5. 

In  a  proceeding  in  rem  against  a  barge  to  re- 
cover wages  due  a  mariner,  the  claimant  can- 
not set  off  the  libelant's  personal  debt  to  him 
against  the  debt  of  the  barge  to  the  libelant. 
The  Journeyman.  60  Fed.  Rep.  295. 

8.  Payments  Made  on  Account.  —  The 
Schooner  Fritheolf,  7  Sawy.  (U.  S.)  58.  And 
see  Bains  v.  The  Schooner  James  and  Cathe- 
dine,  Baldw.  (U.  S.)  545. 

9.  Charges  for  Articles  Furnished.  —  The  R<>l> 
Roy,  30  Fed.  Rep.  696.  And  see  The  J.  D. 
Peters,  78  Fed.  Rep.  368. 

10.  Debts  of  Crew  Paid  by  Master.  —  The  Ship 
Cold  Stream,  4  Sawy.  (U.  S.)  172. 

11.  Fines  Paid  by  Ship.  —  The  W.  F.  Babcock, 
(C.  C.  A.)  85  Fed.  Rep.  978;  Thome  v.  White, 
1  Pet.  Adm.  175. 

When  Fines  Paid  by  Ship  Cannot  Be  Deducted 
from  Wages.  —  The  Maracaibo,  79  Fed.  Rep. 
809  (affirmed  without  opinion,  (C.  C.  A.)  79 
Fed.  Rep.  998)  ;  The  Ada,  2  Ware  (U.  S.)  408, 
1  Fed.  Cas.  No.  38.  ' 

12.  Misconduct  Not  Warranting  Forfeiture  a 
Ground  for  Deduction.  —  The  Nereid,  67  Fed. 
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(3)  Neglect  of  Duty  —  Incompetency.  —  Seamen  who  are  guilty  of  neglect 
of  duty  may  be  punished  by  deductions  from  their  wages,1  especially  where 
their  negligence  causes  loss  to  the  ship.2  So,  if  one  ships  as  an  officer 
or  mariner,  and,  either  expressly  or  impliedly,  professes  himself  a  mariner 
capable  of  thoroughly  executing  the  contract,  and  it  turns  out  otherwise,  the 
court  will  either  deny  wages  on  the  claim  entirely  or  allow  a  quantum  meruit, 
according  to  circumstances.3 

(4)  Absence  from  Ship  Without  Leave. — -Deductions  may  be  made 
from  the  wages  of  mariners  who  absent  themselves  from  the  ship  without 
leave.4 

(5)  Leaving  Ship  Before  Cargo  Is  Discharged.  —  Where  seamen  wrongfully 
leave  the  vessel  before  the  cargo  is  discharged,  a  deduction  may  be  made 
from  their  wages.5 

(6)  Costs  and  Charges  of  Imprisonment.  —  Where  a  seaman  is  imprisoned 
by  the  authorities  of  a  foreign  country  for  a  violation  of  its  laws,  the  costs 
and  charges  may  be  deducted  from  his  wages;6  and  where  he  is  justifiably 
imprisoned  on  shore  in  a  foreign  port  at  the  instance  of  the  master  of  the 
vessel,  a  deduction  may  likewise  be  made  for  the  expenses  of  such  imprison- 
ment and  of  hiring  a  substitute  in  his  place;7  but  no  such  deduction  can  be 
made  where  the  imprisonment  is  wrongful.8 

(7)  Rule  as  to  General  Average,  Salvage,  or  Collision  Expenses.  —  Seamen's 
wages  do  not  contribute  to  general  average,  or  to  salvage,  except  it  be  in  the 
case  of  recapture;9  but  it  seems  that  they  do  contribute  to  the  payment  of 
damages  inflicted  upon  another  vessel  by  collision  where  the  accident  was 
caused  by  the  seamen's  negligence. 10 

(8)  Examination  and  Allowance  of  Charges.  —  Charges  for  articles  furnished 
must  be  shown  to  be  correct;11  and  where  payments  on  account  or  other 
offsets  are  claimed,  the  burden  of  proof  is  upon  the  claimant.'13  Unusual 


Rep.  602;  The  Elizabeth  Frith,  Blatchf.  &  H. 
Adm.  195;  The  Baltic  Merchant,  Edw.  Adm. 
86.  But  see  The  Cadmus,  Blatchf.  &  H.  Adm. 
139;  Macomber  v.  Thompson,  i  Sumn.  (U.  S.) 
384. 

1.  Neglect  of  Duty  Ground  for  Deductions.  — 

Thome  v.  White,  i  Pet.  Adm.  175  ;  The  Rovena, 
1  Ware  (U.  S.)  309 ;  The  Schooner  Jefferson 
Borden,  6  Fed.  Rep.  301  ;  The  Martha,  Blatchf. 
&  H.  Adm.  157.  But  see  The  Carlotta,  30  Fed. 
Rep.  378. 

2.  Negligence  Resulting   in  Loss  to  Ship. — 

The  New  Phcenix,  2  Hag.  Adm.  420 ;  Anony- 
mous, 1  Ld.  Raym.  639  ;  Sharp  v.  Rettie,  1 1  Sc. 
Sess.  Cas.  (4th  ser.)  745  ;  Brown  v.  The  Brig 
Neptune,  Gilp.  (U.  S.)  89;  Wilson  v.  The  Brig 
Belvidere,  1  Pet.  Adm.  258. 

3.  Incompetency  of  Seaman. — The  Buena  Vista, 
3  Blatchf.  (U.  S.)  510;  Mitchell  v.  The  Ship 
Orozimbo,  1  Pet.  Adm.  250. 

4.  Absence  Without  Leave  Punished  by  Deduc- 
tion.—  Lang  v.  Holbrook,  Crabbe  (U.  S.)  179; 
The  Rovena,  1  Ware  (U.  S.)  309.  And  see 
The  Nereid,  67  Fed.  Rep.  602.  But  compare 
Francis  v.  Bassett,  1  Sprague  (U.  S.)  16. 

Expense  of  Substitute  Deducted  from  Wages  of 
Seaman  Wrongfully  Absent.  —  Snell  v.  The  Brig 
Independence,  Gilp.  (U.  S.)  140;  Brower  v. 
The  Schooner  Maiden,  Gilp.  (U.  S.)  294. 

Where  a  Vessel  Is  Detained  in  port  by  the 
wrongful  absence  of  the  seaman,  a  deduction 
from  his  wages  may  be  allowed  to  the  amount 
of  the  loss  actually  sustained.  Brown  v.  The 
Brig  Neptune,  Gilp.  (U.  S.)  89;  Snell  v.  The 
Brig  Independence,  Gilp.  (U.  S.)  140. 
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5.  Leaving  Vessel  Before  Cargo  Is  Discharged 

—  Jansen  v.  The  Russian  Ship  Theodor  Hein- 
rich,  Crabbe  (U.  S.)  226;  The  Hudson,  6  Fed. 
Rep.  830. 

6.  Costs  and  Charges  of  Rightful  Imprisonment 
May  Be  Deducted.  —  Snell  v.  The  Brig  Independ- 
ence, Gilp.  (U.  S.)  140.  And  see  The  Alex- 
ander M.  Lawrence,  101  Fed.  Rep.  135. 

7.  The  W.  F.  Babcock,  85  Fed.  Rep.  978,  29 
C.  C.  A.  514;  Brower  v.  The  Schooner  Maiden, 
Gilp.  (U.  S.)  294.  But  to  the  contrary,  see 
Magee  v,  The  Ship  Moss,  Gilp.  (U.  S.)  219; 
The  Nimrod,  1  Ware  (U.  S.)  9,  Gilp 
(U.  S.)  83;  The  David  Pratt,  1  Ware  (U.  S.) 
495- 

8.  No  Deduction  Where  Imprisonment  Is 
Wrongful. —  Wilson  v.  The  Brig  Mary,  Gilp. 
(U.  S.)  31  ;  Johnson  v.  The  Ship  Coriolanus, 
Crabbe  (U.  S.)  239;  Wope  v.  Hemmenway,  1 
Sprague  (U.  S.)  303;  The  William  Harris,  1 
Ware  (U.  S.)  367. 

9.  Wages  of  Seamen  Do  Not  Contribute  to  Gen- 
eral Average  or  Salvage. —  Pitman  v.  Hooper,  3 
Sumn.  (U.  S.)  50. 

10.  Seaman's  Wages  Contribute  to  Collision 
Damages.  —  Sundry  Mariners  v.  The  Ship 
Washington,  1  Pet.  Adm.  219. 

11.  Proof  of  Correctness  of  Charges  Essential.  — 
The  Hunter,  47  Fed.  Rep.  744 ;  The  Hibernia, 
1  Sprague  (U.  S.)  78. 

12.  Burden  of  Proof  on  Claimant.  —  The 
Schooner  FritheofF,  7  Sawy.  (U.  S.)  58;  The 
J.  D.  Peters,  78  Fed.  Rep.  368;  The  Fritheoff, 
14  Fed.  Rep.  302;  The  Brig  Napoleon,  Olc. 
Adm.  208. 
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charges  will  be  examined  into  and  disallowed  if  found  to  be  unfair.1  Nor  can 
unfair  charges  be  validated  by  evidence  of  usage  or  custom.2  Excessive 
charges  will  be  reduced  by  the  court,3  notwithstanding  a  settlement  has  been 
had  and  releases  in  full  have  been  given  by  the  seamen ; 4  and  charges  not 
asserted  at  the  time  of  a  settlement  cannot  be  set  up  afterwards  to  defeat  the 
claim  to  wages.5 

e.  Receipt  or  Release  Signed  by  Seamen  as  a  Defense. — By  the 
Maritime  Law,  independently  of  statute,  receipts  and  releases  signed  by  seamen, 
acknowledging  payment  of  their  wages  in  full,  are  not  conclusive,  but  may 
always  be  inquired  into  by  the  court,  and  if  it  is  clearly  proved  that  they 
were  obtained  by  fraud,  mistake,  or  duress,  or  through  the  ignorance  of  the 
seaman  as  to  his  rights,  they  will  be  disregarded.6  Where,  however,  it 
appears  that  no  fraud  or  imposition  has  been  practiced,  but  that  the  settle- 
ment is  a  fair  and  equitable  one,  and  made  by  the  seaman  with  full  under- 
standing of  his  rights,  the  court  will  not  interfere.7  And  the  same  rules 
apply  to  settlements  made  pending  suits  for  wages. 8 

By  Statute  it  is  provided  that  where  a  seaman  is  discharged  in  the  United 
States  before  a  shipping  commissioner,  the  parties  shall  sign  a  mutual  release 
of  all  claims  for  wages,  and  that  such  release,  when  properly  signed  by  the 
parties,  and  attested  by  the  shipping  commissioner,  shall  operate  as  a  mutual 
discharge  and  settlement  of  all  demands  for  wages  in  respect  to  the  past 
voyage  or  engagement.9  In  the  absence  of  fraud  or  duress  a  release  executed 
in  compliance  with  the  statute  is  conclusive  upon  the  parties;10  but  a  receipt 
or  settlement  otherwise  made  cannot  operate  as  evidence  of  the  release  or 
satisfaction  of  any  claim.11 

/.  Award  by  Shipping  Commissioner  as  a  Defense.  —  An  award  made 
by  a  shipping  commissioner  is  not  binding  upon  the  parties,  and  cannot  be 
set  up  to  defeat  a  claim  for  wages,  unless  made  by  authority  of  a  submission 
in  writing.12 

g.  Evidence  —  (i)  Articles  as  Evidence.  —  In  a  suit  for  seamen's  wages 
the  shipping  articles  are  evidence  of  the  terms  of  hire,  though  not  conclusive. 13 
It  is  incumbent  upon  the  master  to  produce  the  articles  and  log-book,  if 
required,  to  ascertain  any  matter  in  dispute.     If  he  does  not  produce  them 

1.  Unusual  Charges  Closely  Examined. — The  v.  Faussat,  Pet.  (C.  C.)  182;  Whiteman  v. 
Yamoiden,  49  Fed.  Rep.  591.  The    Ship   Neptune,    1    Pet.   Adm.    180;  The 

2.  Unfair  Charges  Not  Validated  hy  Custom.  —  Topsy,  44  Fed.  Rep.  631  ;  The  Samuel  E.  Spring, 
Lovrein  v.  Thompson,  1  Sprague  (U.  S.)  355.  27  Fed.  Rep.  764;  Green  v.  Swift,  14  Fed.  Rep. 

3.  Excessive   Charges   Reduced.  —  Gifford    v.  877. 

Kollock,  3  Ware  (U.  S.)  45,  10  Fed.  Cas.  No.  8.  Settlements  Pending  Suit.  —  The  J.  D. 
5,409.  Peters,    78    Fed.   Rep.   368 ;    The    Hermon,  1 

4.  Settlement  and  Release  No  Bar  to  Reduction.      Lowell  (U.  S.)  515. 

—  The  Eclipse,  53  Fed.  Rep.  273;  The  Rob  Roy,  9.  Statutory  Provisions  as  to  Release. —  Rev. 

30  Fed.  Rep.  696.  Stat.  U.  S.,  §  4552. 

5.  Charges  Waived  by  Failure  to  Assert  in  Voyage  to  West  Indies  Not  Within  Statute.  — 
Time.  —  Martin  v.  Acker,  Blatchf.  &  H.  Adm.  The  Bark  Brothers,  10  Ben.  (U.  S.)  400;  Bur- 
279.  ton  v.  Frye,  139  Mass.  131. 

6.  Receipts  and  Releases  Not  Conclusive  —  In  10.  Statutory  Release  Conclusive  in  Absence  of 
General.  —  Domenico  v.  Alaska  Packers'  Assoc.,  Fraud  or  Coercion. —  Pettersson  v.  Empire  Transp. 
112  Fed.  Rep.  554;  The  Fred  E.  Sander,  95  Co.,  (C.  C.  A.)  1 1 1  Fed.  Rep.  931;  The  Penn- 
Fed.  Rep.  829  ;  The  Eclipse,  53  Fed.  Rep.  273  ;  sylvania,  98  Fed.  Rep.  744. 

The  Topsy,  44  Fed.  Rep.  631  ;  Green  v.  Swift,  Fishermen  Not  Within   Terms  of   Statute. — 

14  Fed.  Rep.  877;  The  Ship  Ringleader.  6  Ben.  Domenico  v.  Alaska  Packers'  Assoc.,  112  Fed. 

(U.  S.)  400;  The  Hermine,  3  Sawy.  (U.  S.)  80;  Rep.  554. 

Harden  v.  Gordon,  2  Mason  (U.  S.)  541  ;  Bates  11.  Release  Not  Made  in  Compliancewith  Statute 

v.  Seabury,  1  Sprague  (U.  S.)  433;  Thompson  Not  Evidence  of  Payment.  —  The  Alexander  M. 

v.   Faussat,   Pet.    (C.   C.)    182;   Whiteman  v.  Lawrence,  101  Fed.  Rep.  135. 

The  Ship  Neptune,  1  Pet.  Adm.  180;  Jackson  12.  Award  by  Shipping  Commissioner. — The  W. 

v.  White,  1  Pet.  Adm.  179:  Thome  v.  White,  F.  Babcock,  (C.  C.  A.)  85  Fed.  Rep.  978. 

1  Pet.  Adm.  168;  Piehl  v.  Balchen,  Olc.  Adm.  13.  Shipping  Articles  Evidence  of  Terms  of  Hire. 

24;  Worth  v.  Mumford,  1  Hilt.  (N.  Y.)   1.  — Willard  V,  Dorr,  3  Mason  (U.  S.)  161;  May- 

7.  Fair  Settlements  and  Releases  Sustained.  —  shew  v.  Terry,  1  Sprague  (U.  S.)  584 ;  The 
The  Hermine,  3  Sawy.  (U.  S.)  80;  Thompson  Brig  Lola,  6  Ben.  (U.  S.)  142. 
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the  complainants  are  permitted  to  state  their  contents,  and  the  burden  of 
proof  to  the  contrary  is  thrown  upon  him.1 

(2)  Competency  of  Master  as  Witness.  —  There  is  some  conflict  of  authority 
as  to  whether  the  master  of  a  vessel  is  a  competent  witness  for  the  owner  in 
a  libel  against  the  vessel  for  seamen's  wages.* 

(3)  Competency  of  Seamen  as  Witnesses  for  Each  Other.  —  By  the  weight 
of  authority  seamen  are  competent  witnesses  for  each  other  in  suits  for  wages. 
The  objection  of  common  interest  goes  to  their  credit,  and  not  to  their 
competency;  but  their  evidence  is  to  be  received  with  caution.3 

V.  Provisions  and  Antiscorbutics  —  1.  Duty  to  Provide  under  General 
Maritime  Law.  —  Under  the  general  maritime  law  a  ship  is  bound  to  maintain 
seamen  while  in  her  service.4  If  proper  subsistence  is  not  furnished,  and  the 
seamen  are  compelled  to  procure  their  own  provisions,  they  may  recover  the 
amount  which  they  have  properly  paid  therefor.5  The  duty  of  the  master 
and  owners  of  the  vessel  to  provide  proper  subsistence  for  the  crew  is  implied 
in  the  shipping  articles.6 

2.  Statutory  Requirements  —  a.  In  General.  —  The  navy  ration  was 
formerly  assumed  as  the  standard  of  a  proper  allowance  of  food  in  the  mer- 
chant service;7  but  the  scale  of  provisions  to  be  served  out  to  the  crews  of 
merchant  vessels  is  now  prescribed  by  statute.8 

b.  Additional  Compensation  for  Short  Allowance.  —  In  case  the 
statutory  allowance  is  reduced  during  the  voyage,  or  is  bad  in  quality  and 
unfit  for  use,  a  seaman  may  recover  by  way  of  compensation  for  such  reduc- 
tion or  bad  quality  certain  sums  prescribed  by  the  statute  in  addition  to  his 
wages;9  and  also  damages  under  the  general  maritime  law.10 

Under  a  Former  Statute,  giving  a  right  to  double  wages  where  the  crew  of  a 
vessel  not  sufficiently  provisioned  were  put  on  short  allowance,  it  was  held 
that  to  warrant  a  recovery  of  the  statutory  compensation  it  must  be  shown 


1.  Duty  of  Master  to  Produce  Articles.  —  30  U. 

S.  Stat,  at  L.  756,  §  6 ;  The  Brig  Osceola,  Olc. 
Adm.  450.  And  see  Bowman  v.  Manzelman,  2 
Campb.  315. 

2.  Competency  of  Master  as  Witness. —  See  The 
Steamboat  Hudson,  Olc.  Adm.  396 ;  Jones  v. 
The  Brig  Phcenix,  1  Pet.  Adm.  201  ;  Malone  v. 
Bell,  1  Pet.  Adm.  139;  The  William  Harris,  1 
Ware  (U.  S.)  367- 

A  Former  Master  and  Part  Owner  Who  Has  Sold 
His  Interest  in  the  vessel,  before  suit  brought, 
and  received  a  release  of  all  liability  from  the 
other  owners,  is  a  competent  witness  in  a  suit 
against  the  vessel  for  seamen's  wages.  The 
Brig  Osceola,  Olc.  Adm.  450. 

3.  Competency  of  Seamen  as  Witnesses  for  Each 
Other.  —  The  Ship  Elizabeth  v.  Rickers,  2 
Paine  (U.  S.)  291  ;  Spurr  v.  Pearson,  1  Mason 
(U.  S.)  104;  The  Cypress,  Blatchf.  &  H.  Adm. 
83 ;  Graham  v.  Hoskins,  Olc.  Adm.  224 ;  The 
Steamboat  Swallow,  Olc.  Adm.  4 ;  Thompson 
v.  The  Ship  Philadelphia,  1  Pet.  Adm.  210; 
Hoyt  V.  Wildfire,  3  Johns.  (N.  Y.)  518. 

4.  Ship  Bound  to  Maintain  Seamen.  —  Miller 
V.  Kelly,  Abb.  Adm.  564. 

5.  Seamen  Maintaining  Themselves  Entitled  to 
Reimbursement.  — The  San  Jose  Primeiro,  3 
L.  T.  N.  S.  513  ;  The  Gazelle,  1  Sprague  (U.  S.) 
'378  ;  The  Rodney,  31atchf.  &  H.  Adm.  226. 

6.  Duty  to  Furnish  Subsistence  Implied  in 
Articles.  —  Dixon  v.  The  Ship  Cyrus,  2  Pet. 
Adm.  407  ;  Rice  v.  The  Polly  and  Kitty,  2  Pet. 
Adm.  '420 ;  Foster  v.  Sampson,  1  Sprague  (U. 
S.)  182;  The  John  L.  Dimmick,  3  Ware  (U. 
S.)  196,  13  Fed.  Cas.  No.  7,355;  The  Rovena,  1 


Ware  (U.  S.)  309.  And  see  the  title  Masters 
of  Vessels,  vol.  20,  p.  200. 

7.  Navy  Ration  Formerly  the  Standard  of  Al- 
lowance.—  The  Mary,  1  Ware  (U.  S.)  454; 
The  John  L.  Dimmick,  3  Ware  (U.  S.)  196,  13 
Fed.  Cas.  No.  7,355  ;  The  Ship  Elizabeth  v. 
Rickers,  2  Paine  (U.  S.)  291  ;  The  Mary  Paul- 
ina, 1  Sprague  (U.  S.)  45 ;  The  Hermon,  1 
Lowell  (U.  S.)  515;  Sundry  Mariners  v.  The 
Ship  Washington,  1  Pet.  Adm.  219;  Gardner  v. 
The  Ship  New  Jersey,  1  Pet.  Adm.  224. 

8.  Scale  of  Provisions  Prescribed  by  Statute.  — 
30  U.  S.  Stat,  at  L.  762,  §  23. 

9.  Additional  Compensation  for  Reduction  in 
Quality  or  Quantity.  —  30  U.  S.  Stat,  at  L.  758, 
§  14. 

Statute  Remedial  and  to  Be  Construed  Liberally. 

—  Schooner  H.  E.  Thompson  v.  Martin,  16  App. 
Cas.  (D.  C.)  222. 

Short  Allowance  Must  Occur  During  Voyage.  — 
The  John  L.  Dimmick,  3  Ware  (U.  S.)  196,  13 
Fed.  Cas.  No.  7,355- 

Statute  Applicable  to  Seamen  Shipped  in  Foreign 
Ports.  —  Gardener  v.  The  Ship  New  Jersey,  1 
Pet.  Adm.  223. 

Compensation  for  Short  Allowance  under  English 
Statute.  —  The  Josephine,  2  Jur.  N.  S.  1148; 
The  Belvidere,  00  Fed.  Rep.  106. 

10.  Seaman  Also  Entitled  to  Damages  under 
General  Maritime  Law.  —  The  T.  F.  Oakes,  82 
Fed.  Rep.  759;  The  Amalia,  3  Fed.  Rep.  652. 
And  see  Collins  V.  Wheeler,  1  Sprague  (U.  S.) 
188. 

Release  of  Claim  for  Damages  Binding  upon 
Seamen.  —  The  T.  F.  Oakes,  82  Fed.  Rep.  759. 
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both  that  the  vessel  commenced  her  voyage  without  sufficient  provisions,  and 
that  the  crew  were  put  on  short  allowance;  and  that  where  the  crew  of  a 
vessel  sufficiently  provisioned  were  put  on  a  short  allowance  their  only  remedy 
was  by  a  common-law  action  for  damages.1 

c  When  Compensation  for  Short  Allowance  Will  Not  Be  Given. 

—  The  statute  authorizes  the  court,  under  certain  circumstances,  to  modify  or 
refuse  compensation  for  short  allowance  as  the  justice  of  the  case  may  require.2 
To  subject  masters  or  owners  to  the  extra  wages  the  crew  must  be  put  on 
short  allowance;  there  must  be  some  order  or  command  to  that  effect  given, 
or  gross  negligence  in  the  master.  An  accidental  or  unintentional  deficiency 
in  weight  will  not  subject  the  master  or  owner  to  the  penalty.3  Nor  will 
extra  wages  be  given  where  the  necessity  for  short  allowance  springs  from  the 
perils  of  the  sea,  or  accident,  or  from  the  delivery  of  a  part  of  the  provisions 
to  another  vessel  in  distress.4 

d.  Rule  When  Food  Specified  in  Statute  Cannot  Be  Procured 

—  Substitution.  —  If  the  food  specified  in  the  act  cannot  be  obtained  by 
reasonable  exertions,  the  master  may  exercise  a  certain  discretion  in  supplying 
wholesome  and  proper  food  of  such  kinds  as  can  be  most  economically  pro- 
cured.5 The  article  substituted  must  be,  however,  a  full  equivalent  both  in 
quantity  and  quality  for  that  required  by  law.6 

e.  Recovery  of  Statutory  Compensation.  —  The  statutory  compen- 
sation for  short  allowance  of  provisions  is  recoverable  by  a  libel  in  admiralty 
in  the  same  manner  as  wages.7  An  agreement  entered  into  by  seamen  dur- 
ing a  voyage,  to  accept  the  captain's  scale  of  provisions,  in  place  of  the 
government  scale,  is  void,  and  constitutes  no  bar  to  the  action.8  The  amount 
to  be  allowed  rests  in  the  discretion  of  the  court,  within  the  limits  fixed  by 
the  statute.9 

/.  Criminal  Liability  of  Master  for  Withholding  Food  from 
Crew.  — The  criminal  liability  of  masters  of  vessels  for  withholding  proper 
food  from  the  seamen  has  been  treated  elsewhere. 10 

g.  Antiscorbutics.  —  By  statute,  masters  and  owners  of  vessels  are  made 
liable  to  penalties  for  failure  to  provide  and  serve  out  to  the  seamen  lime  or 
lemon  juice,  or  other  proper  antiscorbutics,  as  required  by  law.11  Such  penal- 

1.  Rule  under  Former  Statute.  —  The  Ship  third  of  flour  and  two-thirds  of  dried  cocoanut, 
Elizabeth  v.  Rickers,  2  Paine  (U.  S.)  291  ;  while  it  may  make  a  very  palatable  pastry,  is 
Ferrara  v.  The  Barque  Talent,  Crabbe  (U.  S.)  a  sufficient  and  proper  substitute  for  the  more 
216;  The  John  L.  Dimmick,  3  Ware  (U.  S.)  nourishing  and  stable  article  of  bread  called 
196,  13  Fed.  Cas.  No.  7,355;  The  Bark  Childe  for  by  the  statutory  schedule.  Petersen  v.  J.  F. 
Harold,  Olc.  Adm.  275;  Piehl  v.  Balchen,  Olc.  Cunningham  Co.,  77  Fed.  Rep.  an.  But  see 
Adm.  24;  Sundry  Mariners  v.  The  Ship  Wash-  The  Hermon,  1  Lowell  (U.  S.)  515. 

ington,  1  Pet.  Adm.  219;  The  Elizabeth  Frith,  7.  Compensation"for  Short  Allowance  Recover 

Blatchf.  &  H.  Adm.  195.    And  see  The  Mary  able  as  Wages. —  Knowlton  7'.  Boss,  1  Sprague 

Paulina.  1  Sprague  (U.  S.)  45.  (U.  S.)  163;  The  Mary  Paulina,  1  Sprague  (U 

2.  Modification  or  Refusal  of  Compensation  for  S.)  45  ;  Piehl  v.  Balchen,  Olc.  Adm.  24 ;  Sage 
Short  Allowance.  —  30  U.  S.  Stat.  at.  L.  758,  man  v.  The  Schooner  Brandywine.  Newb.  Adm 
§  14;  Petersen  v.  J.  F.  Cunningham  Co.,  77  5;  The  John  L.  Dimmick,  3  Ware  (U.  S.)  196 
Fed.  Rep.  211.  13  Fed.  Cas.  No.  7,355. 

3.  No  Compensation  for  Accidental  or  Uninten-  8.  Bronx  v.  The  Ivy,  62  Fed.  Rep.  600. 
tional  Deficiency. —  The  Ship  Elizabeth  v.  Rick-  9.  Amount  of  Compensation.  —  Petersen  v.  J. 
ers,  2  Paine  (U.  S.)  291.    See  the  Bark  Childe  F.   Cunningham  Co.,  77   Fed.  Rep.  211;  The 
Harold,  Olc.  Adm.  275.  Rence,   46    Fed.    Rep.   805  ;    Schooner   H.  E. 

4.  Short  Allowance  Necessitated  by  Assistance  Thompson  v.  Martin.  16  App.  Cas.  (D.  C.)  222. 
to  Another  Vessel. —  Burdett  v.  Williams,  27  Amount  under  Former  Statutes. —  See  Collins -■. 
Fed.  Rep.  113.  Wheeler,    1    Sprague  (U.    S.)    188;  Foster  r. 

5.  Substitutes  Allowed  When  Statutory  Pro-  Sampson,  1  Sprague  (U.  S.)  The  Hermon 
visions  Cannot  Be  Procured. — The  Mary,  1  1  Lowell  (U.  S.)  515;  The  Mary.  1  Ware  (C 
Ware  (U.  S.)  454.  S.)  454:  Coleman  v.  Brig  Harriet.  Bee  Adm.  80. 

6.  Requisites  of  Substituted  Articles. — The  10.  Criminal  Liability  of  Master  for  Withholding- 
Mary,  1  Ware  (U.  S.)  454;  Foster  v.  Samp-  Food  from  Crew. —  See  the  title  Masters  of  Ves- 
son,  1  Sprague  (U.  S.)  182;  The  Mary  Paulina,  sels,  vol.  20,  p.  208.  And  also  see  U.  S.  V. 
1  Sprague  (U.  S.)  45  ;  Coleman  v.  Brig  Harriet,  Reed.  86  Fed.  Ren.  308. 

Bee  Adm.  80.  11.  Penalty  for  Failure  to  Serve  Out  Antiscor- 

It  is  doubtful  whether  bread  composed  one-  butics.  —  Rev.  Stat.  U.  S.,  §§  4569,  4570. 
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ties  are  recoverable,  even  though  no  ill  consequences  have  resulted  to  the  crew 
from  the  failure;1  but  they  do  not  inure  to  the  benefit  of  the  seamen.2  If, 
however,  the  seamen  have  been  made  sick  by  the  master's  negligence  in  this 
respect,  they  may  maintain  an  action  for  damages.3  It  is  no  excuse  for  not 
furnishing  the  crew  with  lime-juice  that  they  preferred  to  receive  coffee,4 
or  that  there  was  a  supply  of  limes  from  which  they  might  have  helped 
themselves.5 

h.  Right  of  Seamen  to  Leave  Vessel  Where  Statutes  Are  Vio- 
lated. —  While  the  statutes  do  not,  by  their  terms,  authorize  seamen  to 
leave  vessels  on  account  of  a  deficiency  in  the  quantity  or  quality  of  the  pro- 
visions served  to  them,  or  because  of  failure  to  serve  antiscorbutics,0  they 
undoubtedly  have  this  right  under  the  general  maritime  law.7 

VI.  Seaworthiness  of  Ship  — 1.  In  General.  —  The  duty  of  owners  and 
masters  to  provide  seaworthy  vessels  is  implied  in  shipping  contracts.8  By 
seaworthiness  is  meant  that  the  ship  shall  be  in  a  fit  state  as  to  repair,  equip- 
ment, crew,  and  in  all  other  respects,  to  encounter  the  ordinary  perils  of  the 
contemplated  voyage."  The  question  of  seaworthiness  is  to  be  determined 
with  reference  to  the  customs  and  usages  of  the  port  or  country  from  which 
the  vessel  sails,  the  existing  state  of  knowledge  and  experience,  and  the 
judgment  of  competent  persons  versed  in  such  matters. 10 

2.  Rights  of  Seamen  Where  Vessel  Is  Suspected  to  Be  Unseaworthy  —  a. 
Before  Voyage  Is  Commenced.  —  If  before  a  voyage  is  begun  seamen 
believe  in  good  faith  and  upon  reasonable  grounds  that  the  vessel  is  unsea- 
worthy, they  may  refuse  to  go  to  sea  in  her;11  and  they  cannot  be  found 
guilty  of  a  revolt  because  of  such  refusal,  or  because  they  resist  in  a  proper 
manner  an  attempt  to  compel  them  to  proceed  on  the  voyage.13 

b.  After  Voyage  Is  Commenced.  —  After  the  voyage  has  commenced 
the  seamen  may  demand  a  survey  if  they  believe  that  the  vessel  is  unsea- 
worthy,13 or  may  request  that  the  ship  be  put  back  to  port ; 14  but  they  cannot 

1.  The  Rence,  46  Fed.  Rep.  805.  But  this  rule  has  been  changed  by  statute.  See 

2.  Petersen  v.  J.  F.  Cunningham  Co.,  77  Fed.  the  English  cases  cited  supra  in  this  note. 
Rep.  211  ;  The  Rence,  46  Fed.  Rep.  805.  9.  Meaning   of  Term  "Seaworthy."  —  Hedley 

3.  Damages  Recoverable  for  Failure  to  Serve  v.  Pinkney,  etc.,  Steamship  Co.,  (1892)  1  Q.  B. 
Antiscorbutics. —  The  Belvidere,  90  Fed.  Rep.  58,  (1894)  A.  C.  222;  Dixon  v.  Sadler,  5  M.  & 
106;  The  Rence,  46  Fed.  Rep.  805.  W.  405;  La  Fernier  v.  Soo  River  Lighter,  etc., 

4.  What  No  Excuse  for  Failure  to  Serve.  —  The  Co.,  (Mich.  1902)  89  N.  W.  Rep.  353. 

Rence,  46  Fed.  Rep.  805.  10.  Standard  of  Seaworthiness.  —  La  Fernier 

5.  Petersen  v.  J.  F.  Cunningham  Co.,  77  Fed.  v.  Soo  River  Lighter,  etc.,  Co.,  (Mich.  1902) 
Rep.  211.  89  N.  W.  Rep.  353. 

6.  Seamen  Not  Authorized  by  Statute  to  Leave  11.  Right  to  Refuse  to  Go  to  Sea  in  Unseaworthy 
Vessel.  —  The  Belvidere,  90  Fed.  Rep.  106.  Ship.  —  Turner  v.  Owen,  3  F.  &  F.  176;  Hart- 

7.  Entitled  to  Leave  under  General  Maritime  ley  v.  Ponsonby,  7  El.  &  Bl.  872,  90  E.  C.  L. 
Law.  —  The  Karoo,  49  Fed.  Rep.  651  ;  The  872,  3  Jur.  N.  S.  746;  U.  S.  *.  Ashton,  2  Sumn. 
Amalia,  3  Fed.  Rep.  652.  And  see  infra,  this  (U.  S.)  13;  U.  S.  v.  Staly,  1  Woodb.  &  M.  (U. 
title,  Desertion.  S.)  338;  U.  S.  v.  Nye,  2  Curt.  (U.  S.)  225  ;  The 

8.  Duty  to  Provide  Seaworthy  Vessel  Implied  Hibernia,  1  Sprague  (U.  S.)  78;  U.  S.  v.  Giv- 
in  Shipping  Contract.  —  Turners.  Owen,  3  F.  &  ings,  1  Sprague  (U.  S.)  75;  The  Nimrod,  1 
F.  176;  Hedley  v.  Pinkney,  etc.,  Steamship  Co.,  Ware  (U.  S.)  0:  The  Shawnee,  45  Fed.  Rep. 
(1892)  1  Q.  B.  58,  61  L.  J.  Q.  B.  179;  Dixon  v.  769;  The  Ship  Moslem,  Olc.  Adm.  289;  Bucker 
The  Ship  Cyrus,  2  Pet.  Adm.  407 ;  Rice  v.  The  v.  Klorkgeter,  Abb.  Adm.  402 ;  Keating  v. 
Polly  and  Kitty,  2  Pet.  Adm.  420;  The  William  Pacific  Steam  Whaling  Co.,  21  Wash.  415. 
Harris,  1  Ware  (U.  S.)  367;  The  Nimrod,  1  12.  Refusal  to  Go  to  Sea  Not  a  Revolt.  —  U.  S. 
Ware  (U.  S.)  9  :  Jay  v.  Allen,  1  Sprague  (U.  S.)  v.  Ashton,  2  Sumn.  (TJ.  S.)  13:  U.  S.  v.  Giv- 
130:  The  Lizzie  Frank,  31  Fed.  Rep.  477;  The  ings,  1  Sprague  (U.  S.)  75:  The  Hibernia,  1 
Noddleburn,  28  Fed.  Rep.  855:  La  Fernier  v.  Sprague  (U.  S.I  78;  U.  S.  v.  Staly,  1  Woodb. 
Soo  River  Lighter,  etc.,  Co.,  (Mich.  1902)  89  &  M.  (U.  S.)  338. 

N.  W.  Rep.  353.  13.  After  Voyage  Is  Commenced  —  Seamen  May 

No  Warranty  Against  Latent  Defects. — The  Demand  Survey.  —  The  C.  F.  Sargent,  os  Fed. 

Lizzie  Frank,  31  Fed.  Rep.  477-  Rep.  i7g:  U.  S.  V.  Staly,  1  Woodb.  ft  M.  (U. 

In  England  it  w.ns  formerly  hold  that  there  S.)  338. 

was   no    implied    warranty   of    seaworthiness.         14.  May  Request  Master  to  Put  Back  to  Port.  — 

Couch  v.  Steel.  3  EI.  &  Bl.  402,  77  E.  C.  L.  402.  The  Ship  Moslem,  Olc.  Adm.  289. 
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leave  the  ship  without  demanding  a  survey,1  or  refuse  obedience  to  lawful 
orders,  on  this  ground.2 

c.  Right  to  Survey.  —  By  statute  seamen  are  entitled  to  a  survey  of 
the  vessel  in  either  a  domestic  3  or  a  foreign  port,  upon  demand  made  in 
accordance  with  the  law. 4 

Who  Liable  for  Expense  of  Survey.  —  The  master  is  required  in  the  first  instance 
to  pay  the  expense  of  the  survey;  but  if  it  appears  that  the  complaint  of  the 
crew  was  without  foundation,  he  is  authorized  to  deduct  the  amount  of  the 
expense,  and  damages  for  the  detention  of  the  vessel,  from  their  wages.5 

Procedure  Where  Vessel  Is  Found  Unseaworthy.  —  If,  on  a  survey  in  a  foreign  port, 
a  vessel  is  found  to  be  unseaworthy,  the  consul  may,  in  accordance  with  the 
statute,  either  discharge  the  seamen  with  one  month's  extra  pay,  or  require 
them  to  remain  by  the  vessel  after  it  has  been  repaired,  according  to  the 
report  of  the  inspector  and  the  circumstances  of  the  case." 

3.  Criminal  Liability  for  Sending  Unseaworthy  Vessel  to  Sea.  —  In  both  the 
United  States  and  England  it  is  made  a  misdemeanor  by  statute  to  send  a 
ship  to  sea  in  such  an  unseaworthy  state  that  the  life  of  any  person  is  likely 
to  be  endangered  thereby.7 

VII.  Rights  of  Disabled  Seamen  —  1.  Right  to  Care  at  Expense  of  Ship,  in 
General.  —  Under  the  general  rule  of  the  maritime  law  a  seaman  who  receives 
an  injury  or  becomes  sick  in  the  service  of  the  ship,  without  his  own  fault,  is 
entitled  to  be  cared  for  at  the  expense  of  the  vessel;8  and  it  is  the  duty  of 


If,  through  perils  of  the  sea  or  otherwise, 
the  vessel  becomes  so  unseaworthy  that  the 
voyage  cannot  be  prosecuted  except  at  imminent 
hazard  of  life,  the  crew  are  not  bound  to  pro- 
ceed upon  the  voyage  merely  because  the  mas- 
ter in  rashness  of  judgment  may  choose  to 
proceed.  In  such  case,  if  at  sea,  they  may  law- 
fully demand  that  the  vessel  be  taken  to  the 
nearest  port ;  if  in  harbor,  they  may  lawfully 
refuse  further  service.  To  justify  such  action, 
however,  the  perils  of  life  must  be  imminent, 
and  the  onus  is  upon  the  seamen  to  establish 
the  justification.  The  Shawnee,  45  Fed.  Rep. 
769.  And  see  The  William  Harris,  1  Ware  (U. 
S.)  367- 

1.  No  Right  to  Leave  Ship  Without  Demanding 
Survey.  —  The  C.  F.  Sargent,  95  Fed.  Rep.  179. 
And  see  The  Nimrod,  1  Ware  (U.  S.)  9. 

2.  No  Right  to  Refuse  Obedience  to  Orders.  — 

U.  S.  v.  Staly,  1  Woodb.  &  M.  (U.  S.)  338; 
The  Ship  Moslem,  Olc.  Adm.  289. 

3.  Right  to  Survey  in  Domestic  Port.  —  30  U. 
S.  Stat,  at  L.  757,  §  7  ;  U.  S.  v.  Ashton,  2  Sumn. 
(U.  S.)  13. 

4.  Right  to  Survey  in  Foreign  Port.  —  30  U.  S. 

Stat,  at  L.  757,  §  10 ;  Hoffman  v.  Yarrington, 
1  Lowell  (U.  S.)  168. 

5.  Who  Liable  for  Expense  of  Survey.  —  30  U. 
S.  Stat,  at  L.  757,  §  8  ;  Rev.  Stat.  U.  S.,  §  4562  ; 
The  William  Harris,  1  Ware  (U.  S.)  367- 

6.  Procedure  Where  Vessel  Is  Found  Unsea- 
worthy. —  30  U.  S.  Stat,  at  L.  758,  §  11.  And 
see  Hoffman  v.  Yarrington,  1  Lowell  (U.  S.) 
168  ;  The  Heroe,  21  Fed.  Rep.  525. 

7.  Criminal  Liability  for  Sending  Unseaworthy 
Vessel  to  Sea.  —  30  U.  S.  Stat,  at  L.  758,  §  it. 
And  see  Hedley  v.  Pinkney,  etc.,  Steamship 
Co.,  (1892)  1  Q.  B.  58. 

8.  Disabled  Seamen  Entitled  to  Care  at  Ship's 
Expense — United  States.  —  Raymond  v.  The 
Barque  Ella  S.  Thayer,  12  Sawy.  (U.  S.)  409; 
The  Chandos,  6  Sawy.  CU.  S.)  544;  Neilson  v. 
The  Brig  Laura,  2  Sawy.  (U.  S.)  244 ;  Somer- 
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ville  v.  The  Brig  Francisco,  1  Sawy.  (U.  S.) 
393;  The  Steamer  North  America,  5  Ben.  (U. 
S.)  486;  Harden  v.  Gordon,  2  Mason  (U.  S.) 
541  ;  Callon  v.  Williams,  2  Lowell  (U.  S.)  1  ; 
The  Ben  Flint,  1  Abb.  (U.  S.)  131,  1  Biss. 
(U.  S.)  567;  The  Brig  George,  1  Sumn.  (U.  S.) 
153;  Reed  v.  Canfield,  1  Sumn.  (U.  S.)  195; 
The  William  Harris,  1  Ware  (U.  S.)  367;  The 
Nimrod,  1  Ware  (U.  S.)  9;  The  Brig  Forest, 
1  Ware  (U.  S.)  421  ;  The  Centenial,  4  Woods 
(U.  S.)  50 ;  Brown  v.  The  Bradish  Johnson,  1 
Woods  (U.  S.)  301  ;  Brown  v.  The  D.  S.  Cage, 
1  Woods  (U.  S.)  405  ;  Myers  v.  The  Lizzie 
Hopkins,  1  Woods  (U.  S.)  170;  Brunent  v. 
Taber,  1  Sprague  (U.  S.)  243;  Knight  v.  Par- 
sons, 1  Sprague  (U.  S.)  279;  Brown  v.  Overton. 
1  Sprague  (U.  S.)  462;  Holmes  v.  Hutchinson, 
Gilp.  (U.  S.)  450  ;  Ringold  v.  Crocker,  Abb. 
Adm.  344;  The  Atlantic,  Abb.  Adm.  451  ;  Allen 
v.  Hallet,  Abb.  Adm.  573  ;  Nevitt  v.  Clarke, 
Olc.  Adm.  322 ;  Freeman  v.  Baker.  Blatchf.  & 
H.  Adm.  372;  Hart  v.  The  Ship  Littlejohn,  1 
Pet.  Adm.  115;  Walton  v.  The  Ship  Neptune, 
1  Pet.  Adm.  142;  The  Iroquois,  113  Fed.  Rep. 
964;  Whitney  v.  Olsen,  (C.  C.  A.)  108  Fed. 
Rep.  292;  The  Governor  Ames,  55  Fed.  Rep. 
327 :  The  Tammerlane,  47  Fed.  Rep.  822  ;  The 
A.  Heaton,  43  Fed.  Rep.  592  ;  The  Wensleydale. 
41  Fed.  Rep.  829;  Raymond  v.  The  Ella  S. 
Thayer,  40  Fed.  Rep.  902;  The  Lizzie  Frank, 
31  Fed.  Rep.  477;  The  Cornelia  M.  Kingsland. 
25  Fed.  Rep.  856  :  The  Wanderer,  20  Fed.  Rep. 
140;  The  City  of  Alexandria,  17  Fed.  Rep.  390: 
The  Centennial.  10  Fed.  Rep.  397 :  Longstreet 
v.  Steam-Boat  R.  R.  Springer.  4  Fed.  Rep.  671  ; 
Peterson  v.  The  Chandos.  4  Fed.  Rep.  645. 

Massachusetts.  —  Croucher  v.  Oakman,  3 
Allen  (Mass.1  185. 

Pennsylvania.  —  Holt  v.  Cummings,  102  Pa. 
St.  212,  48  Am.  Rep.  199:  Johnson  v.  Doubty, 
1  Ashm.  (Pa.)  165. 

What  Persons  Not  Within  Rule.  —  A  seaman 
who  is  employed  to  come  on  board  a  steam 
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the  master  and  owner  to  see  that  he  is  so  cared  for.1  This  is  not  only  the 
law  of  England  and  the  United  States,  but  apparently  of  every  civilized  nation 
possessing  a  maritime  code.2 

2.  Disability  Due  to  Seaman's  Fault  —  Effect  of  Contributory  Negligence.  — 
Where  the  sickness  or  disability  of  a  seaman  is  the  consequence  of  his  own 
gross  misconduct  or  irregularities,  the  expense  of  his  cure  may  be  charged 
against  his  wages.3  The  fault,  however,  which  will  forfeit  his  right  to  care 
at  the  expense  of  the  ship  must  be  some  positively  vicious  conduct,  such  as 
gross  negligence  or  wilful  disobedience  of  orders;4  such  right  is  not  dimin- 
ished by  the  fact  that  the  ordinary  negligence  of  the  seaman  or  his  fellow- 
servants  contributed  to  the  injury.5 

3.  What  Care  of  Disabled  Seamen  Includes. — As  a  general  rule,  the  relief 
that  sick  or  wounded  seamen  are  entitled  to  at  the  ship's  expense  includes 
food,  lodging,  medicines,  skilful  treatment  by  physicians  and  surgeons,  when 
obtainable,  and  nursing.®  Expenses  incurred  by  a  disabled  seaman  for  care 
in  a  hospital  of  a  foreign  country  are  properly  chargeable  to  the  vessel  and  its 
owner,  and  cannot  be  deducted  from  his  wages;7  and  if  the  hospital  is  in  a 
port  other  than  that  at  which  he  was  shipped,  he  is  also  entitled  to  his  passage 
home  or  the  cost  thereof.8 

Duty  of  Master  to  Put  into  Port.  —  Whether  the  master  of  a  vessel  is  bound  to 
deviate  from  his  course,  and  touch  at  some  port  at  which  the  seaman  can 


barge  and  assist  in  changing  her  berth,  and  who 
receives  injuries  in  so  doing,  is  not  within  the 
rule  entitling  disabled  seamen  to  be  cared  for 
at  the  expense  of  the  ship.  The  John  B.  Lyon, 
33  Fed.  Rep.  184. 

Right  to  Recover  Damages  Beyond  Expenses  of 
Care  and  Treatment,  see  infra,  this  title,  X.  1.  b. 
Rule  Where  Injuries  Are  Aggravated  by  Want 
of  Proper  Care. 

1.  Duty  of  Master  and  Owners  to  See  that  Dis- 
abled Seaman  Is  Cared  for.  —  The  Iroquois,  113 
Fed.  Rep.  964;  Whitney  v.  Olsen,  (C.  C.  A.) 
108  Fed.  Rep.  292;  Crapo  v.  Allen,  1  Sprague 
(U.  S.)  184;  Lamson  v.  Westcott,  1  Sumn.  (U. 
S.)  591  ;  Brown  v.  The  D.  S.  Cage,  1  Woods 
(U.  S.)  401  ;  Scarff  v.  Metcalf,  107  N.  Y.  211, 
1  Am.  St.  Rep.  807  ;  Petersen  v.  Swan,  50  N.  Y. 
Super.  Ct.  46  (reversed  on  another  point  53  N. 
Y.  Super.  Ct.  151).  And  see  the  cases  cited 
in  the  note  immediately  preceding.  See  also 
the  title  Masters  of  Vessels,  vol.  20,  p.  201. 

When  Not  Entitled  to  Physician  or  Nurse  on 
Ship.  —  Whatever  may  be  the  duty  when  the 
ship  is  a  passenger  ship,  seamen  on  freighting 
ships  are  not  entitled  to  be  furnished  with  the 
service  of  a  physician  or  nurse  during  the  voy- 
age. On  such  vessels  the  master  of  the  ship  is 
expected  to  act  as  physician  and  nurse,  accord- 
ing to  his  ability,  in  case  of  sickness  or  acci- 
dent ;  and  his  care  and  attention  are  all  that 
the  crew  have  a  right  to  demand,  under  the 
contract  of  hiring.  The  Wensleydale,  41  Fed. 
Rep.  602. 

2.  The  J.  F.  Card,  43  Fed.  Rep.  92. 

3.  Sickness  Due  to  Seaman's  Own  Fault  Not 
Chargeable  to  Ship.  —  Reed  v.  Canfield,  1  Sumn. 
(U.  S.)  195;  Johnson  v.  Huckins.  1  Sprague 
(U.  S.)  67;  Pierce  v.  Patton,  Gilp.  (U.  S.) 
43S  ;  Holmes  v.  Hutchinson,  Gilp.  (U.  S.)  447  ; 
The  Tammerlane,  47  Fed.  Rep.  822 ;  The  City 
of  Alexandria,  17  Fed.  Rep.  390. 

But  the  Pay  of  a  Substitute  Cannot  Be  Deducted 
from  His  Wages.  —  Johnson  v.  Huckins,  1 
Sprague  (U.  S.)  67. 


4.  What  Fault  Sufficient  to  Forfeit  Right.— 

The  Chandos,  6  Sawy.  (U.  S.)  544;  The  Ben 
Flint,  1  Abb.  (U.  S.)  126,  1  Biss.  (U.  S.)  562; 
Reed  v.  Canfield,  1  Sumn.  (11.  S.)  195;  The 
City  of  Carlisle,  39  Fed.  Rep.  807  ;  Peterson  v. 
The  Chandos,  4  Fed.  Rep.  645. 

5.  Right  Not  Affected  by  Ordinary  Negligence 
of  Seaman  or  His  Fellow-servants.  —  The  Gover- 
nor Ames,  55  Fed.  Rep.  327  ;  The  Tammerlane, 
47  Fed.  Rep.  822  ;  The  Wanderer,  20  Fed.  Rep. 
140;  The  City  of  Alexandria,  17  Fed.  Rep. 
390 ;  Peterson  v.  The  Chandos,  4  Fed.  Rep. 
64S. 

6.  What  Care  of  Disabled  Seaman  Includes  in 
General.  —  Harden  v.  Gordon,  2  Mason  (U.  S.) 
541;  The  Brig  Forest,  1  Ware  (U.  S.)  420; 
The  Nimrod,  1  Ware  (U.  S.)  9;  The  William 
Harris,  1  Ware  (U.  S.)  367;  Brown  v.  The  D. 
S.  Cage,  1  Woods  (U.  S.)  401  ;  Brown  v.  Over- 
ton, 1  Sprague  (U.  S.)  462;  The  Troop.  118 
Fed.  Rep.  769;  The  Iroquois.  113  Fed.  Rep. 
964;  Whitney  v.  Olsen,  (C.  C.  A.)  108  Fed. 
Rep.  292;  The  Explorer,  20  Fed.  Rep.  135; 
Peterson  v.  The  Chandos,  4  Fed.  Rep.  645 ; 
Petersen  v.  Swan,  50  N.  Y.  Super.  Ct.  46  (re- 
versed on  another  point  53  N.  Y.  Super.  Ct. 
151). 

The  British  Act  of  7  &  8  Victoria  (c.  192, 
§  18)  enacts  that,  in  case  the  master  or  any 
seaman  shall  receive  any  hurt  in  the  services 
of  the  ship,  the  expense  of  medical  advice,  at- 
tendance, medicine,  and  subsistence  for  him 
"  until  cured  or  brought  to  this  country,"  to- 
gether with  the  costs  of  his  conveyance  thither, 
be  defrayed  by  the  owners  without  any  deduc- 
tion whatever  from  his  wages.  The  Atlantic, 
Abb.  Adm.  451- 

7.  Hospital  Expenses  Chargeable  to  Ship.  — 
Johnson  v.  Doubty,  1  Ashm.  (Pa.)  165. 

8.  Seaman  Entitled  to  Passage  Home  from 
Hospital.  —  The  Centennial,  4  Woods  (U.  S.) 
50,  10  Fed.  Rep.  397:  Brunent  v.  Taber,  1 
Sprague  (U.  S.)  243;  Harvey  v.  Smith,  35  Fed. 
Rep.  367. 
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receive  better  attention  than  can  be  given  him  upon  the  vessel,  will  depend 
upon  the  circumstances  of  the  particular  case,  such,  for  instance,  as  the  nature 
of  the  seaman's  sickness  or  injury,  and  the  probability  of  being  able  to  reach 
a  port  in  time  for  his  relief.1  When  the  injured  seaman  is  not  consulted  as 
to  his  wishes  in  the  matter,  he  does  not  waive  his  right  to  be  carried  to  the 
nearest  port,  for  treatment  by  failing  to  request  that  this  be  done.2 

4.  How  Long  Right  Continues.  —  While  the  right  of  disabled  seamen  to  be 
cared  for  at  the  expense  of  the  ship  is  universally  admitted,  there  is  some 
conflict  of  authority  as  to  how  long  such  right  continues.  According  to 
some  authorities  the  seamen  are  entitled  to  be  taken  care  of  until  the  end  of 
the  voyage,  and  even  longer  if  necessary  to  effect  a  cure;3  while  other  cases 
hold  that  the  obligation  of  the  vessel  does  not  extend  beyond  the  termination 
of  the  seaman's  contract,  and  his  return  to  the  port  of  discharge.4 

5.  Effect  of  Medicine-chest  Statute.  —  By  statute  vessels  of  certain  descrip- 
tions are  required  to  be  provided  with  medicine  chests  containing  suitable 
medicines,  and  directions  for  using  the  same ;  5  and  it  has  been  held  that  such 
vessels,  when  properly  equipped  in  accordance  with  the  statute,  are  exempt 
in  ordinary  cases  from  the  charges  for  medicines  and  medical  advice  of  sick 
seamen,6  although  they  remain  liable  for  the  other  expenses  imposed  by  the 
maritime  law.7  Where,  however,  the  disease  with  which  the  seaman  is 
afflicted  is  a  dangerous  one  requiring  extraordinary  remedies,8  or  where  he  is 
deprived  of  the  benefit  of  the  medicines  contained  in  the  chest,  either  by  his 
removal  on  shore  or  because  there  is  no  person  on  board  the  vessel  competent 
to  administer  them,  the  ship  is  not  exempt  from  the  charges  for  medicine  and 
medical  attendance.9    And,  in  any  case,  before  the  shipowner  can  claim  the 


1.  Duty  Dependent  upon  Circumstances  of  Case. 

—  The  Chandos,  6  Sawy.  (U.  S.)  544;  The 
Iroquois,  113  Fed.  Rep.  964;  The  City  of  Car- 
lisle, 39  Fed.  Rep.  807. 

Circumstances  Requiring  Deviation.  —  The 
Iroquois,  (C.  C.  A.)  118  Fed.  Rep.  1003,  113 
Fed.  Rep.  964;  Whitney  v.  Olsen,  (C.  C.  A.) 
108  Fed.  Rep.  292;  The  Vigilant,  30  Fed.  Rep. 
288;  Brown  v.  Overton,  1  Sprague  (U.  S.)  462. 

Circumstances  under  Which  Deviation  Was  Not 
Eequired.  —  The  Chandos,  6  Sawy.  (U.  S.)  544; 
Peterson  v.  The  Chandos,  4  Fed.  Rep.  645  ; 
Petersen  v.  Swan,  53  N.  Y.  Super.  Ct.  151. 

Sacrifice  of  Time  and  Risk  to  Cargo  are  not 
matters  which  can  properly  be  permitted  to  out- 
weigh the  duty  of  procuring  surgical  aid  for  a 
seaman  disabled  in  the  service  of  a  vessel,  when 
such  assistance  is  necessary,  and  cannot  be  ob- 
tained otherwise  than  by  putting  into  port.  The 
obligation  of  the  ship  is  discharged  only  when 
the  master  has  used  reasonable  care  in  provid- 
ing for  the  comfort  and  cure  of  the  seaman.  It 
seems  that  if  one  of  the  crew  is  so  ill  or  se- 
verely injured  that  any  one  of  ordinary  judg- 
ment, seeing  him,  would  know  that  his  life  or 
limb  was  in  serious  danger,  and  that  he  ought 
to  have  medical  or  surgical  aid  at  the  earliest 
possible  moment,  then  it  would  be  the  impera- 
tive duty  of  the  master  to  take  the  necessary 
steps  to  procure  such  aid,  if  within  his  power. 
The  Iroquois,  113  Fed.  Rep.  964. 

2.  Right  Not  Waived  by  Failure  of  Seaman  to 
Claim.  —  The  Iroquois,  113  Fed.  Rep.  964. 

3.  How  Long  Right  Continues  —  Until  Cure  Is 
Effected.  —  The  Chandos,  6  Sawy.  (U.  S.)  544 ; 
Reed  v.  Canfield,  1  Sumti.  (U.  S.)  195;  The 
Lizzie  Frank,  31  Fed.  Rep.  477;  Peterson  v. 
The  Chandos,  4  Fed.  Rep.  645.  And  see  The 
iWensleydale,  41  Fed.  Rep.  829. 


4.  Until  Termination  of  Seaman's  Contract  Only. 

■ —  The  J.  F.  Card,  43  Fed.  Rep.  92,  in  which 
case  the  authorities  are  reviewed  at  length  by 
the  court.  And  to  the  same  effect  see  The  Ben 
Flint,  1  Biss.  (U.  S.)  562;  The  Tammerlane,  47 
Fed.  Rep.  822 ;  The  City  of  Carlisle,  39  Fed. 
Rep.  807;  The  City  of  Alexandria,  17  Fed.  Rep. 
390;  The  Atlantic,  Abb.  Adm.  451;  Nevitt  v. 
Clarke,  Olc.  Adm.  316. 

For  a  Reasonable  Time,  —  Raymond  v.  The 
Ella  S.  Thayer,  40  Fed.  Rep.  902,  12  Sawy.  (U. 
S.)  409. 

Under  the  English  Statute  (7  &  8  Victoria, 
c.  192,  §  18),  the  obligation  on  the  part  of  the 
vessel  continues  until  the  seaman  is  cured  or 
brought  home  to  England.  The  Atlantic.  Abb. 
Adm.  451. 

5.  Vessels  Required  to  Be  Provided  with  Medi- 
cine Chests. —  Rev.  Stat.  U.  S.,  §§  4569,  4570. 

No  Law  Requiring  Vessel  to  Carry  Physician  or 
Surgeon.  —  Petersen  v.  Swan,  53  N.  V.  Super. 
Ct.  151. 

6.  Vessel  Properly  Equipped  Not  Chargeable  for 
Medicines  or  Medical  Advice.  —  Holmes  v. 
Hutchinson,  Gilp.  (U.  S.)  447  ;  The  Nimrod,  1 
Ware  (U.  S.)  9;  The  William  Harris,  1  Ware 
(U.  S.)  367;  Walton  v.  The  Ship  Neptune,  1 
Pet.  Adm.  142. 

7.  Ship  Remains  Liable  for  Other  Expenses.  — 
Harden  v.  Gordon,  2  Mason  (U.  S.)  541  ;  The 
Nimrod,  1  Ware  (U.  S.)  9;  The  William 
Harris,  1  Ware  (U.  S.)  367 ;  Scarff  v.  Metcalf, 
107  N.  Y.  an,  1  Am.  St.  Rep.  807. 

8.  Statutory  Provisions  Not  Applicable  Where 
Disease  Is  Dangerous.  —  The  Brig  Forest,  1  Ware 
(U.  S.)  420;  Johnson  v.  Doubty,  1  Ashm.  (Pa.) 
165. 

9.  Ship  Not  Exempt  When  Seaman  Is  Deprived 

of  Benefit  of  Medicine  Chest.  —  The  Brig  Forest, 
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exemption,  he  must  prove  that  a  proper  medicine  chest  was  provided.1 

6.  Effect  of  Statutes  Providing  for  Marine  Hospitals.  —  It  has  been  held  that 
the  marine  hospital  service  in  the  ports  of  the  United  States  does  not  super- 
sede the  maritime  law  as  to  the  care  of  disabled  seamen,  but  is  only  auxiliary 
to  it,  and  that  the  seaman's  right  to  be  admitted  to  such  a  hospital  is  a  per- 
sonal privilege,  of  which  he  may  avail  himself  or  not,  as  he  sees  proper.3  But 
where  a  seaman  actually  goes  to  a  marine  hospital,  and  is  treated  without 
expense  to  himself,  he  cannot  charge  the  ship  with  his  keep  and  medical 
attendance.3  Nor  can  he  leave  such  a  hospital,  after  having  been  placed 
therein,  and  recover  from  the  vessel  expenses  subsequently  incurred  at  a 
private  hospital.'* 

7.  Expenses  of  Cure  Recoverable  as  Wages.  —  Expenses  incurred  by  a  disabled 
seaman  for  his  cure  are  recoverable  in  the  same  manner  as  wages.5 

VIII.  Discipline  and  Punishment  of  Seamen  —  1.  Duty  of  Seamen  to  Obey 
Orders.  —  The  law  has  always  required  of  seamen  prompt  and  respectful 
obedience  to  all  lawful  orders  of  the  captain.  Even  though  the  captain  be  in 
the  wrong,  the  seamen  must,  as  a  general  rule,  obey  his  orders  while  at  sea, 
and  wait  for  redress  until  the  vessel  returns  to  port.6 

2.  Right  of  Master  to  Punish  Seamen  in  General.  —  The  right  of  masters  of 
vessels  to  punish  seamen  for  disobedience  of  orders,  including  their  liability 
for  excessive  or  unlawful  punishment,  and  their  duty  to  protect  the  seamen 
from  ill-treatment  by  the  officers,  has  been  exhaustively  treated  elsewhere  in 
this  work.7 

3.  Right  of  Master  to  Degrade  or  Disrate  Seamen.  —  Where  a  seaman  or  an 
officer  contracts  for  a  particular  service  on  board  a  vessel  he  engages  for  fidel- 
ity in  the  performance  of  his  duties,  and  for  such  capacity  and  qualifications 
as  will  enable  him  to  perform  the  service  in  a  satisfactory  manner;  8  and  if  he 


i  Ware  (U.  S.)  420;  Petersen  v.  Swan,  50  N. 
Y.  Super.  Ct.  46,  reversed  on  another  point  S3 
N.  Y.  Super.  Ct.  151. 

1.  Owner  Must  Prove  that  Proper  Medicine 
Chest  Was  Provided. —  Harden  v.  Gordon,  2 
Mason  (U.  S.j  541  ;  The  William  Harris,  1 
Ware  (U.  S.)  367  ;  The  Nimrod,  1  Ware  (U.  S.) 
9  ;  Freeman  v.  Baker,  Blatchf.  &■  H.  Adm.  372. 

A  Stipulation  in  the  Articles  that  the  Seamen 
Shall  Pay  for  Medical  Advice  and  medicine,  with- 
out any  condition  that  there  shall  be  a  suitable 
medicine  chest  in  board  the  vessel,  is  void,  as 
contrary  to  the  policy  of  the  act  of  Congress. 
Harden  v.  Gordon,  2  Mason  (U.  S.)  541  ;  The 
Sarah  Jane,  Blatchf.  &  H.  Adm.  401. 

2.  EfFect  of  Statutes  Providing  for  Marine 
Hospitals.  —  The  Chandos,  6  Sawy.  (U.  S.) 
544;  Reed  v.  Canficld,  1  Sumn.  (U.  S.)  195; 
Peterson  v.  The  Chandos,  4  Fed.  Rep.  645 ; 
Holt  v.  Cummings,  102  Pa.  St.  212,  48  Am\Rep. 
199. 

In  a  port  where  there  is  a  marine  hospital, 
a  seaman  compelled  to  leave  the  vessel  by  rea- 
son of  injuries  received  while  in  her  service 
cannot  charge  the  owners  with  the  expense  of 
his  medical  attendance,  board,  and  nursing, 
when  he  has  an  opportunity  to  resort  to  such  a 
hospital  and  be  treated  free  of  expense  to  him- 
self and  to  the  owners  of  the  ship.  The  J.  F. 
Card,  43  Fed.  Rep.  93. 

3.  Rule  Where  Seaman  Is  Placed  in  Marine 
Hospital.  —  The  Centennial,  4  Woods  (U.  S.) 
50,  10  Fed.  Rep.  397. 

4.  Rule  Where  Seaman  Voluntarily  Leaves 
Hospital. —  Raymond  v.  The  Ella  S.  Thayer,  40 
Fed.  Rep.  902.  And  see  Richardson  v.  The 
Juillette,  2  N.  Y.  Leg.  Obs.  23,  20  Fed.  Cas.  No. 
11,784. 

?5  C.  of  L.— 9 


5.  Expenses  of  Cure  Recoverable  as  Wages.  — 

Harden  v.  Gordon,  2  Mason,  (U.  S.)  541  ; 
Brown  v.  The  D.  S.  Cage,  1  Woods  (U.  S.) 
401  ;  Holt  v.  Cummings,  102  Pa.  St.  212,  48  Am. 
Rep.  199. 

6.  Seamen  Bound  to  Obey  Orders  in  General.  — 

U.  S.  v.  Freeman,  4  Mason  (U.  S.)  508;  U.  S. 
v.  Harriman,  1  Hughes  (U.  S.)  525  ;  Butler  v. 
McLellan,  1  Ware  (U.  S.)  219;  U.  S.  v.  Peter- 
son, 1  Woodb.  &  M.  (U.  S.)  305  ;  U.  S.  v.  Colby, 
1  Sprague  (U.  S.)  119;  Stout  v.  Weedin,  95 
Fed.  Rep.  1001  ;  Allen  v.  Hallet,  Abb.  Adm.  573  ; 
Sheridan  v.  Furbur,  Blatchf.  &  H.  Adm.  423 ; 
Relf  v.  The  Ship  Maria,  1  Pet.  Adm.  186. 

Duty  to  Handle  Cargo  of  Ice.  —  In  the  absence 
of  a  stipulation  in  the  articles  exempting  them 
from  that  duty,  seamen  cannot  refuse  to  handle 
a  cargo  on  the  ground  that  it  consists  of  ice. 
The  Cramp,  84  Fed.  Rep.  696. 

It  Is  Not  a  Reasonable  Command  for  the  master 
to  order  the  mate  to  slush  the  masts,  or  to  take 
in  light  sails,  as  a  punishment,  when  no  offense 
had  been  committed  that  would  justify  it,  and 
he  has  a  right  to  refuse  obedience.  Foye  v. 
Leckie,  1  Sprague  (U.  S.)  210. 

Salvage  Service.  —  The  master  has  no  right 
to  compel  the  mate  to  perform  a  salvage  service 
to  another  vessel  ;  and  if  the  mate  does  perform 
one  by  the  order  of  the  master,  without  objec- 
tion, he  is  to  be  considered  as  a  volunteer  and 
entitled  to  salvage.  Williamson  v.  The  Brig 
Alphonso,  1  Curt.  (U.  S.)  376. 

7.  Right  of  Master  to  Punish  Seamen.  —  See 
the  title  Masters  of  Vessels,  vol.  20,  pp.  201, 
203  ct  seq. 

8.  Implied  Contract  for  Fidelity  and  Skill. — 

Sherwood  v.  Mcintosh,  1  Ware  (U.  S.)  109; 
Forbes  v.  Parsons,  Crabbe  (U.  S.)  283. 
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proves  incompetent  to  discharge  the  duties  he  has  contracted  to  perform,  or 
wrongfully  refuses  to  do  his  duty,  the  master  may  degrade  or  disrate  him.1 
The  cause  for  the  captain's  action  may  be  inquired  into  by  the  courts;2  but 
the  competency  and  conduct  of  a  seaman  are  matters  for  the  master  to  decide 
upon  in  the  first  instance,  and  where  he  has  decided  fairly  upon  the  evidence 
before  him  the  courts  will  not,  ordinarily,  disregard  his  decision.3  As  a  gen- 
eral rule,  a  seaman  who  is  disrated  becomes  thereby  entitled  to  his  discharge 
at  the  next  port.4 

IX.  Discharge  of  Seamen  —  1.  In  General.  —  When  the  voyage  stipulated 
for  in  the  articles  is  ended  the  master  has  power  to  discharge  the  seamen;5 
but  he  cannot  lawfully  discharge  them  before  complete  fulfilment  of  their 
mutual  obligations  without  just  and  valid  reasons.6  Where  a  seaman  ships 
on  a  general  trading  and  freighting  voyage  without  any  limitation  of  time  and 
without  any  certain  destination  or  fixed  terminus  of  the  voyage,  the  legal 
construction  of  the  agreement  is  that  it  is  a  contract  which  may  be  terminated 
at  the  will  of  either  party.7  So,  by  custom,  in  the  steam-tug  service,  seamen 
may  be  discharged  at  the  end  of  any  trip,  but  not  during  a  trip.8 

2.  Causes  for  Discharge.  —  Discharges  of  seamen  for  trivial  causes  are  not 
favored  by  the  courts.9  Ordinarily,  the  law  will  not  justify  the  master  in 
dismissing  a  seaman  for  a  single  offense,  unless  it  be  of  a  very  high  and 
aggravated  character,  implying  a  deep  degree  of  moral  turpitude  or  a  danger- 
ous and  ungovernable  temper  or  disposition.10  Generally  speaking,  the  causes 
which  justify  a  discharge  before  the  termination  of  the  voyage,  and  especially 
in  a  foreign  port,  are  such  as  amount  to  a  disqualification,  and  show  the 
seaman  to  be  unfit  for  the  service  he  has  engaged  for,  or  unfit  to  be  trusted 
in  the  vessel.  They  are:  Mutinous  and  rebellious  conduct,  persevered  in; 
gross  dishonesty  or  embezzlement  or  theft  or  habitual  drunkenness;  or  where 
the  seaman  is  habitually  a  stirrer-up  of  quarrels,  to  the  destruction  of  the 
order  of  the  vessel  and  the  discipline  of  the  crew.11  Incompetency,  although 

1.  Master  May  Degrade  or  Disrate  Seaman  for  other  act  has  been  done  which  in  effect  ter- 
Cause.  —  U.  S.  v.  Savage,  5  Mason  (U.  S.)  minates  the  voyage  there.  Schermacher  v. 
460;  The  Bark  Antioch,  6  Sawy.  (U.  S.)  328;  Yates,  57  Fed.  Rep.  668. 

Somerville  v.  The  Brig  Francisco,  1  Sawy.  (U.  7.  The  Crusader,  1  Ware  (U.  S.)  437  ;  Noble 

S.)  390;  Morris  v.  Cornell,  1  Sprague  (U.  S.)  v.  Steele,  42  Me.  518. 

62;  The  Topsy,  44  Fed.  Rep.  631;  The  Mary  In  the  Absence  of  Proof  of  Any  Settled  Usage, 

C.  Conery,  9  Fed.  Rep.  222  ;  The  Australia,  3  an  engineer  employed  for  a  vessel  at  a  certain 

Ware  (U.  S.)  240,  2  Fed.  Cas.  No.  667;  Atkyns  rate  per  month  may  be  discharged  at  any  time 

v .  Burrows,  1  Pet.  Adm.  244 ;  Allen  v.  Hallet,  without  previous  notice,  and  can  recover  only 

Abb.  Adm.  573.  for  the  time  actually  served.    The  Rescue,  116 

Dishonesty  or  Habitual  Intemperance  Good  Cause  Fed.  Rep.  380,  following  The  Pacific,  18  Fed. 

for  Degrading  Steward.  —  Sherwood  v.  Mcintosh,  Rep.  703. 

1  Ware  (U.  S.)  109.  If  the  Hiring  Is  for  Monthly  Wages  without 

2.  Captain's  Action  Not  Conclusive  upon  the  any  definite  voyage  or  term  of  service,  either 
Courts.  —  Atkyns  v.  Burrows,  1  Pet.  Adm.  244.  party  is  at  liberty  to  terminate  the  contract  at 

3.  Master's  Judgment  Sustained  in  Absence  of  the  end  of  any  month  upon  reasonable  notice. 
Injustice. —  The  Yamoiden,  49  Fed.  Rep.  591;  Marsland  v.  The  Yosemite,  18  Fed.  Rep.  331. 
The  Topsy,  44  Fed.  Rep.  631;  The  Elizabeth  8.  Rule  in  Steam-tug   Service.  —  Disbrow  v. 
Frith,  Blatchf.  &  H.  Adm.  195.  The  Walsh  Brothers,  36  Fed.  Rep.  607  ;  Moore 

4.  Disrated  Seaman  Entitled  to  Discharge  at  v.  Neafie,  3  Fed.  Rep.  650.  And  see  The  Pa- 
Next  Port.  —  The  Mary  C.  Conery,  9  Fed.  Rep.  cific,  18  Fed.  Rep.  703. 

222;  The  Hotspur,  3  Sawy.  (U.  S.)  194.  9.  Discharges  for  Trivial  Causes  Not  Favored. — 

5.  Discharge  at  End  of  Voyage  Lawful. —  Dary  Johnson  v.  The  Barque  Cyane,  1  Sawy.  (U.  S.) 
v.  The  Caroline  Miller,  36  Fed.  Rep.  507.  150;  Hutchinson  v.  Coombs,  1  Ware  (U.  S.)  65; 

6.  Discharge  Before  Expiration  of  Contract  With-  The  Idlehour,  63  Fed.  Rep.  1018. 

out  Reason  Unlawful.  —  3  Kent's  Com.  (9th  ed.)  10.  Discharge  for  Single  Offense  Not  Justifiable 

253;  Nieto  v.  Clark,  1  Cliff.  (U.  S.)  14s;  Hutch-  Ordinarily. —  The  Schooner  Cornelia  Amsden, 

inson  v.  Coombs,  1  Ware  (U.  S.)  65.  5  Ben.  (U.  S.)  315;  The  Villa  Y.  Herman,  101 

Stipulation  for  Discharge  at  Final  Port  of  Dis-  Fed.  Rep.  132;  Marsland  v.  The  Yosemite,  18 

charge.  —  Where  by  the  terms  of  the  articles  Fed.  Rep.  331  ;  Smith  v.  Treat,  2  Ware  (U.  S.) 

the  seamen  are  to  be  discharged  only  at  "a  270,  22  Fed.  Cas.  No.  13,117. 

final  port  of  discharge  in  the  United  States"  11.  Offenses  Held  Sufficient  to  Warrant  Discnarge 

they  cannot  be  discharged  at  any  port  unless  — United    States.  —  The    Schooner  Cornelia 

cargo  or  ballast  has  been  discharged,  or  some  Amsden,  5  Ben.  (U.  S.)  315  ;  The  El  Dorado,  1 
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a  sufficient  reason  for  making  deductions  from  the  seaman's  wages,  is  not, 
ordinarily,  a  valid  reason  for  his  discharge.1  Nor  is  the  master  justified  in 
discharging  a  common  seaman  for  a  single  act  of  drunkenness,3  although  the 
rule  maybe  otherwise  as  to  the  discharge  of  mates  and  other  inferior  officers.3 
Notwithstanding  a  seaman  has  been  guilty  of  misconduct,  the  master  is  not 
warranted  in  discharging  him  in  such  a  manner  as  to  cause  him  unnecessary 
hardship  and  suffering.4 

3.  Discharge  Before  Shipping  Commissioner.  —  It  is  provided  by  statute  that 
all  seamen  discharged  from  merchant  vessels  in  the  United  States  shall  be 
discharged  in  the  presence  of  a  shipping  commissioner,  except  where  some 
court  otherwise  directs,  and  masters  of  vessels  are  made  liable  to  a  penalty  for 
violation  of  this  provision.5 

4.  Discharges  in  Foreign  Ports  —  a.  In  General.  —  Discharges  in  a  foreign 
port,  without  the  express  approval  of  the  American  consul,  when  one  is 
present,  or  without  the  consent  of  the  seamen,  are  not  favored  in  the  acts  of 
Congress  or  by  the  courts  of  the  United  States;  6  and  in  all  such  cases  the 
burden  of  proof  is  upon  the  master  to  show  the  reasons  of  the  discharge,  and 
it  is  incumbent  upon  him  to  prove  to  the  satisfaction  of  the  court  that  they 
were  clearly  just  and  reasonable.' 

b.  Discharge  by  Consul.  — American  consuls  are  authorized  by  statute 
to  discharge  seamen  in  foreign  ports  on  the  application  of  the  master,  or  that 
of  the  seamen.8  The  causes  for  which  they  may  discharge  on  the  application 
of  the  seamen  are  specified,  but  not  in  the  case  of  the  application  by  the 
master.9  It  has  been  held,  however,  that  in  the  latter  case  the  causes  must 
be  such  as  are  sanctioned  by  the  principles  or  usages  of  maritime  law  as  recog- 
nized in  the  United  States.10  If  any  deceit  or  collusion  has  been  practiced  by 


Lowell  (U.  S.)  289;  The  Nimrod,  1  .Ware  (U. 
S.)  9;  Hutchinson  v.  Coombs,  1  Ware  (U.  S.) 
65 ;  Sherwood  v.  Mcintosh,  i  Ware  (U.  S.) 
109;  The  Bertha,  m  Fed.  Rep.  550;  The  T.  F. 
Oakes,  36  Fed.  Rep.  442  ;  The  Superior,  22  Fed. 
Rep.  927 ;  The  Schooner  Jefferson  Borden,  6 
Fed.  Rep.  301  ;  Smith  v.  Treat,  2  Ware  (U.  S.) 
270,  22  Fed.  Cas.  No.  13,117;  The  Magnet, 
Brown  Adm.  547  ;  Black  v.  The  Ship  Louisiana, 
2  Pet.  Adm.  268 ;  Thorne  v.  White,  1  Pet.  Adm. 
168;  Relf  v.  The  Ship  Maria,  1  Pet.  Adm. 
186. 

Louisiana.  —  Tios  v.  Radovich,  10  La.  Ann. 
101,  63  Am.  Dec.  592. 

Pennsylvania.  —  Buck  v.  Lane,  12  S.  &  R. 
(Pa.)  266. 

Refusal  to  Work  on  Sunday.  —  The  Richard 
Matt,  x  Biss.  (U.  S.)  440.  Compare  Johnson  v. 
The  Barque  Cyane,  1  Sawy.  (U.  S.)  150. 

Evidence  Held  Insufficient  to  Show  Neglect  of 
Duty  Warranting  Discharge.  —  The  D.  C.  Fogel, 
41  Fed.  Rep.  154. 

1.  Incompetency  Not  Cause  for  Discharge. — 
Capillo  v.  Bristol  Packing  Co.,  112  Fed.  Rep. 
439- 

2.  Single  Instance  of  Drunkenness  Not  Sufficient 
Cause  as  Regards  Common  Seaman.  —  Sherwood 
v.  Mcintosh,  1  Ware  (U.  S.)  109. 

3.  Rule  Otherwise  as  Regards  Mates.  —  The 
Ship  Garnet,  3  Sawy.  (U.  S.)  350. 

4.  No  Right  to  Subject  Seaman  to  Unnecessary 
Hardship.  — Riley  v.  Allen,  23  Fed.  Rep.  46  ;  The 
Superior,  22  Fed.  Rep.  927. 

5.  Discharges  in  the  United  States  to  Be  Before 
Shipping  Commissioner.  —  Rev.  Stat.  U.  S., 
§  4S49  ;  Pettersson  v.  Empire  Transp.  Co.,  (C. 
C.  A.)  in  Fed.  Rep.  931;  The  Alexander  M. 
Lawrence,  101  Fed.  Rep.  135. 


6.  Discharges  in  Foreign  Ports  Not  Favored.  — 

Nieto  v.  Clark,  1  Cliff.  (U.  S.)  145  ;  U.  S.  v. 
Coffin,  1  Sumn.  (U.  S.)  394;  Buddington  v. 
Smith,  13  Conn.  334,  33  Am.  Dec.  407;  Gallo- 
way v.  Morris,  3  Yeates  (Pa.)  445.  And  see 
The  T.  F.  Oakes,  36  Fed.  Rep.  442. 

Rule  of  English  Law  as  to  Discharges  in  Foreign 
Ports.  —  The  Marina,  50  L.  J.  Adm.  33,  29  W. 
R.  508 ;  The  Elizabeth,  2  Dods.  403  ;  Wilson  v. 
The  John  Ritson,  35  Fed.  Rep.  663. 

Discharge  Justifiable  Where  Seaman  Is  a  Danger- 
ous Man. —  Jones  v.  Sears,  2  Sprague  (U.  S.) 
43 ;  Macomber  v.  Thompson,  1  Sumn.  (U.  S.) 
384.    And  see  The  Nimrod,  1  Ware  (U.  S.)  9. 

7.  Burden  of  Proof  upon  Master  to  Justify  Dis- 
charge.—  Nieto  v.  Clark,  1  Cliff.  (U.  S.)  143. 

8.  Power  of  Consuls  to  Discharge  Seamen  in 
General.  —  Jordan  v.  Williams,  1  Curt.  (U.  S.) 
69;  Hussey  v.  Fields,  1  Sprague  (U.  S.)  394; 
The  T.  F.  Oakes,  36  Fed.  Rep.  442 ;  Lamb  v. 
Briard,  Abb.  Adm.  367 ;  The  Atlantic,  Abb. 
Adm.  451  ;  Tingle  v.  Tucker,  Abb.  Adm.  519. 

Rule  as  Regards  Disabled  Seamen. —  Raymond 
v.  The  Ella  S.  Thayer,  40  Fed.  Rep.  902 ;  The 
W.  L.  White,  25  Fed.  Rep.  503  ;  Callon  v.  Will- 
iams, 2  Lowell  (U.  S.)  1. 

9.  Discharge  on  Application  of  Seaman.  —  Rev. 
Stat.  U.  S.,  §  4580  ;  30  U.  S.  Stat,  at  L.  760, 
§  18;  The  T.  F.  Oakes,  36  Fed.  Rep.  442.  And 
see  U.  S.  v.  Parsons,  1  Lowell  (U.  S.)  107. 

Duty  of  Seaman  to  Apply  to  Consul  Without 
Delay.  —  The  Kentigern,  99  Fed.  Rep.  443. 

10.  Discharge  on  Application  of  Master  —  What 
Causes  Sufficient.  —  The  T.  F.  Oakes,  36  Fed. 
Rep.  442. 

Long-continued,  Obstinate,  and  Malicious  Dis- 
obedience of  orders  or  neglect  of  ship's  duty, 
indicating  a  mutinous  disposition  and  deliber- 
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the  master  in  obtaining  the  discharge  of  the  seaman  by  the  consul  he  can  claim 
no  benefit  or  immunity  under  it.1 

Certificate  of  Discharge.  —  When  a  seaman  is  discharged  in  a  foreign  port  it  is 
the  duty  of  the  consul  to  attach  a  certificate  of  discharge  to  the  crew-list  and 
shipping  articles.2  Such  certificate  does  not,  however,  preclude  the  court 
from  inquiring  into  the  cause  of  the  discharge  and  awarding  damages  if  it  was 
unjustifiable.3 

5.  What  Constitutes  Discharge.  —  It  is  sometimes  difficult  to  determine,  in 
a  particular  case,  whether  a  seaman  has  been  discharged  or  has  deserted.4 
The  fact  of  a  discharge  need  not  be  proved  by  direct  evidence,  but  may  be 
inferred  from  circumstances.5 

6.  Suit  to  Procure  Discharge.  —  Seamen  who  are  entitled  to  be  released  from 
their  contracts  may  sue  in  admiralty  to  procure  a  discharge  if  it  is  refused 
them  by  the  master.6 

7.  Duty  of  Master  to  Receive  Back  Discharged  Seamen.  —  The  master  is  gen- 
erally required  to  receive  back  a  seaman  whom  he  has  discharged  if  the  seaman 
repents  and  seasonably  offers  to  return  to  his  duty  and  make  satisfaction.  If, 
under  such  circumstances,  the  master  refuses  to  restore  him,  he  may  follow 
the  ship  and  recover  his  wages  for  the  voyage  and  the  expenses  of  his  return.7 

X.  Right  to  Damages  —  1.  For  Personal  Injuries  Resulting  from  Negligence 
—  a.  In  General.  —  When  a  ship  is  sent  on  a  voyage  it  is  the  duty  of  the 
owner  to  see  that  it  is  seaworthy,  properly  manned  with  competent  seamen 
and  officers,  and  equipped  with  all  appliances  necessary  for  its  use  and  for 


ate  intent  to  subvert  the  ship's  discipline  and 
the  government  of  the  crew,  may  justify  a  dis- 
charge, although  it  is  not  expressly  within  the 
purview  of  the  statute.  U.  S.  v.  Coffin,  i  Sumn. 
(U.  S.)  394. 

1.  Discharge  Procured  by  Deceit  or  Collusion 
Invalid. —  Tingle  v.  Tucker,  Abb.  Adm.  519. 

2.  Duty  of  Consul  to  Give  Certificate  of  Discharge. 
—  The  T.  F.  Oakes,  36  Fed.  Rep.  442. 

Contents  of  Lost  Certificate  Provable  by  Parol. 
■ — U.  S.  v.  Parsons,  1  Lowell  (U.  S.)  107. 

3.  Certificate  of  Consul  Not  Conclusive  as  to 
Legality  of  Discharge.  —  Coffin  v.  Weld,  2  Lowell 
(U.  S.)  81  ;  Campbell  v.  Steamer  Uncle  Sam,  1 
McAll.  (U.  S.)  77;  Hutchinson  v.  Coombs,  1 
Ware  (U.  S.)  65;  The  T.  F.  Oakes,  36  Fed. 
Rep.  442.  But  see  Lamb  v.  Briard,  Abb.  Adm. 
367. 

Where  a  Hearing  Has  Been  Had  on  the  Merits, 

on  the  demand  of  the  master,  or  the  seaman, 
and  a  proper  record  preserved  of  the  consul's 
decision  and  judgment,  discharging  the  seaman, 
it  is  ordinarily  entitled  to  full  credence,  not- 
withstanding the  contradictions  made  by  the 
seaman  afterwards ;  but  a  forced  discharge, 
with  no  hearing  on  the  merits,  at  a  distant 
place,  and  with  no  pay  beyond  the  day  of  dis- 
charge, is  inhumane  and  opposed  to  the  policy 
of  the  statutes ;  and  it  is  no  defense  that  it  was 
abetted  by  the  irregular  action  of  the  consular 
officer.  The  Sachem,  59  Fed.  Rep.  790. 
'  4.  What  Sufficient  to  Constitute  a  Discharge.  — 
The  Schooner  Dolphin,  6  Ben.  (U.  S.)  402 ; 
The  Schooner  David  Faust,  1  Ben.  (U.  S.) 
183 ;  Johnson  v.  The  Barque  Cyane,  1  Sawy. 
(U.  S.)  150;  Wells  v.  Meldrun,  Blatchf.  &  H. 
Adm.  342;  The  Ship  Philadelphia,  Olc.  Adm. 
216.  And  see  Tios  v.  Radovich,  10  La.  Ann. 
101,  63  Am.  Dec.  592. 

What  Not  Sufficient.  —  The  Schooner  Jeffer- 
son Borden,  6  Fed.  Rep.  301  ;  The  Hotspur,  3 
Sawy.  (U.  S.)  J 94.    And  see  infra,  this  title, 


Desertion  —  What  Constitutes  Desertion  in 
General. 

5.  Direct  Evidence  Unnecessary.  —  Granon  v. 
Hartshorne,  Blatchf.  &  H.  Adm.  454;  The 
Schooner  David  Faust,  1  Ben.  (U.  S.)  183. 

6.  For  Evidence  of  Maltreatment  Held  Insuf- 
ficient to  Entitle  Seaman  to  a  Discharge,  see 
Aertsen  v.  Ship  Aurora,  Bee  Adm.  161. 

When  Seamen  Are  Entitled  to  Discharge.  — 
Where  seamen  irregularly  shipped  on  a  British 
vessel,  in  a  foreign  port,  sign  the  articles  under 
a  misapprehension  as  to  the  port  where  the  voy- 
age is  to  terminate,  they  are  entitled  to  be  re- 
leased from  their  contract  on  arrival  at  the  port 
where  they  understood  that  the  voyage  was  to 
end,  even  though  the  master  has  not  been  guilty 
of  any  intentional  fraud.  The  Kambira,  100 
Fed.  Rep.  118. 

The  submersion  of  a  British  ship  beyond  the 
load-line  established  in  pursuance  of  the  provi- 
sions of  the  shipping  act,  and  with  reference  to 
which  the  seamen  contracted,  is  a  violation  of 
the  contract  in  a  material  particular,  which  en- 
titles them  to  their  discharge.  The  Sirius,  47 
Fed.  Rep.  825. 

7.  Master  Ordinarily  Required  to  Receive  Back 
Discharged  Seaman  on  Tender  of  Amends.  — 
Nieto  v.  Clark,  1  Cliff.  (U.  S.)  145  ;  Hutchinson 
v.  Coombs,  1  Ware  (U.  S.)  65;  Atkyns  v.  Bur- 
rows, 1  Pet.  Adm.  244 ;  Watson  v.  The  Brig 
Rose,  1  Pet.  Adm.  132;  Relf  v.  The  Ship  Maria, 
1  Pet.  Adm.  186.  And  see  Wilson  v.  The  John 
Ritson,  35  Fed.  Rep.  663;  Black  v.  The  Ship 
Louisiana,  2  Pet.  Adm.  268;  Buck  v.  Lane,  is 
S.  &  R.  (Pa.)  266. 

After  a  Seaman  Has  Voluntarily  Separated  Him- 
self from  His  Ship  and  her  voyage,  even  if  with 
the  assent  of  the  master,  he  has  no  right  to  re- 
claim and  resume  his  place  on  board  at  his 
option,  and  thus  render  the  ship  liable  to  hirn, 
as  on  a  contract  of  hiring.  The  Ship  Philadel- 
phia, Olc.  Adm.  216. 
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the  safety  of  the  crew.1  If  this  duty  is  not  performed,  and  a  seaman  is 
injured  through  the  use  of  defective  appliances  furnished  by  the  owner,*  or 
through  the  unseaworthiness  of  the  vessel,  he  may  recover  damages  by  a  suit 
against  the  owner  or  by  a  libel  in  rem  against  the  vessel.3  Where  the  owner 
has  performed  his  duty,  in  the  respects  above  mentioned,  neither  he  nor  the 
vessel  is  liable  for  injuries  to  a  seaman  arising  from  the  perils  of  navigation,  or 
from  the  negligence  of  fellow-servants,  or  from  defects  in  the  vessel  or  its 
appliances  which  were  not  obvious  or  discoverable  by  the  exercise  of  rea- 
sonable care.4 

Injuries  Caused  by  Negligence  of  Fellow-servants.  - —  By  the  weight  of  authority  the 
master  and  mates  are  fellow-servants  of  the  seamen,5  and,  therefore,  a  seaman 
who  is  injured  by  their  negligence  cannot  recover  damages  against  the  vessel 
or  its  owner,0  although  there  are  a  number  of  well-considered  decisions  to  the 
contrary.7 

Negligence  of  Master  Amounting  to  Breach  of  Duty.  —  The  rule  exempting  the  vessel 
from  liability  for  injuries  resulting  from  the  negligence  of  its  master  does  not 
apply  where  the  negligence  complained  of  amounts  to  a  breach  of  duty  on  his 
part,  as,  for  instance,  his  failure  to  protect  the  crew  from  brutal  treatment  by 
his  subordinate  officers.8 

Negligence  of  Other  Vessels  —  Injuries  Received  in  Collision.  —  Where  a  seaman  on 
board  a  barge  is  injured  by  the  negligence  of  a  tug  which  has  the  barge  in 
tow,  the  tug  is  liable  in  damages.0  So  seamen  belonging  to  one  vessel  who 
are  injured  in  a  collision  with  another  vessel  may  recover  damages  of  the 
latter  ship,  if  it  was  in  fault.10 


1.  Duties  of  Shipowner  as  Regards  Seaworthi- 
ness of  Ship,  etc. —  Olson  v.  Oregon,  Coal,  etc., 
Co.,  96  Fed.  Rep.  109;  The  Marion  Chilcott,  95 
Fed.  Rep.  688  ;  The  Tammerlane,  47  Fed.  Rep. 
822;  The  Lizzie  Frank,  31  Fed.  Rep.  477;  The 
Noddleburn,  28  Fed.  Rep.  855  ;  Brown  v.  The 
D.  S.  Cage,  1  Woods  (U.  S.)  401.  And  see 
Hedley  v.  Pinkney,  etc.,  Steamship  Co.,  (1892) 
1  Q.  B.  58.  Compare  Couch  v.  Steel,  3  El.  &  Bl. 
402,  77  E.  C.  L.  402. 

2.  Ship  and  Owner  Liable  Where  Appliances 
Furnished  Are  Defective.  —  Lafourche  Packet 
Co.  v.  Henderson,  (C.  C.  A.)  94  Fed.  Rep.  871  ; 
Erquit  v.  New  York,  etc.,  Mail  Steamship  Co., 
50  Fed.  Rep.  325  ;  Grimsley  v.  Hankins,  46  Fed. 
Rep.  400;  The  Lizzie  Frank,  31  Fed.  Rep.  477; 
The  Edith  Godden,  23  Fed.  Rep.  43. 

"  '  The  Explosion  of  a  Boiler  of  a  Steamboat,  caus- 
ing injuries,  is  prima  facie  evidence  of  negli- 
gence on  the  part  of  owners  and  officers  ' ;  and  it 
devolves  on  the  owner  to  rebut  the  presump- 
tion of  negligence  arising  from  the  fact  of  ex- 
plosion." Grimsley  v.  Hankins,  46  Fed.  Rep. 
400. 

Libel  in  Rem  Not  Maintainable  under  English 

Law.  —  The  Lamington,  87  Fed.  Rep.  752. 

3.  Ship  and  Owners  Liable  Where  Vessel  Is 
Unseaworthy.  —  The  Noddleburn,  28  Fed.  Rep. 
855.  And  see  Hedley  v.  Pinkney,  etc.,  Steam- 
ship Co.,  (1892)  1  Q.  B.  58. 

Action  for  Death  by  Wrongful  Act.  —  Where 
a  seaman  is  drowned  by  reason  of  the  negligence 
of  the  owner  in  providing  an  unseaworthy  ship 
his  representatives  may  sue  to  recover  dam- 
ages for  his  death.  La  Fernier  v.  Soo  River 
Lighter,  etc.,  Co.,  (Mich.  1902)  89  N.  W.  Rep. 
353- 

4.  No  Liability  Where  Owner  Has  Performed 
His  Duty.  —  The  Robert  C.  McQuillen,  91  Fed. 
Rep.  685;  The  Lizzie  Frank,  31  Fed.  Rep.  477; 
The  Tammerlane,  47  Fed.  Rep.  822. 


5.  Master  and  Mate  Fellow-servants  of  Seamen. 

—  The  Miami,  87  Fed.  Rep.  757;  Grimsley  v. 
Hankins,  46  Fed.  Rep.  400  ;  Gabrielson  v.  Way- 
dell,  135  N.  Y.  1,  31  Am.  St.  Rep.  793. 

6.  Ship  and  Owners  Not  Liable  for  Negligence 
of  Master  or  Officers. —  Hedley  v.  Pinkney,  etc., 
Steamship  Co.,  (1892)  1  Q.  B.  58,  (1894)  A.  C. 
222;  Olson  v.  Oregon  Coal,  etc.,  Co.,  (C.  C.  A.) 
104  Fed.  Rep.  574;  Olson  v.  Oregon  Coal,  etc., 
Co.,  96  Fed.  Rep.  109;  The  Governor  Ames,  55 
Fed.  Rep.  327;  Gabrielson  v.  Waydell,  135  N. 
Y.  1,  31  Am.  St.  Rep.  793. 

7.  Contra  —  Vessel  and  Owner  Liable  for  Negli- 
gence of  Master  or  Officers.  —  The  A.  Heaton, 
43  Fed.  Rep.  592;  Spencer  v.  Kelley,  32  Fed. 
Rep.  838;  The  Noddleburn,  28  Fed.  Rep.  855; 
Peterson  v.  The  Chandos,  4  Fed.  Rep.  645 ; 
The  Chandos,  6  Sawy.  (U.  S.)  544 ;  Keating  v. 
Pacific  Steam  Whaling  Co.,  21  Wash.  415. 
And  see  The  Lizzie  Burrill,  115  Fed.  Rep. 
1015;  Johnson  v.  Johansen,  (C.  C.  A.)  86  Fed. 
Rep.  886 ;  Withcofsky  v.  Wier,  32  Fed.  Rep. 

Effect  of  Statute  Giving  Remedy  Against  Officers. 

—  The  statute  (Rev.  Stat.  U.  S.,  §  4493)  which 
makes  masters  and  other  officers  of  vessels 
liable  in  damages  to  all  persons  injured  by  their 
carelessness,  negligence,  or  wilful  misconduct 
does  not  deprive  a  seaman  so  injured  of  his 
remedy  against  the  vessel.  Brown  v.  The  D.  S. 
Cage,  1  Woods  (U.  S.)  401. 

8.  Ship  Liable  Where  Negligence  Amounts  to 
Breach  of  Duty.  —  The  Marion  Chilcott,  95  Fed. 
Rep.  688. 

9.  Tug  Liable  for  Negligent  Injury  to  Seamen 
on  Barge. —  The  Nathan  Hale,  48  Fed.  Rep.  698. 

10.  The  Buena  Ventura,  117  Fed.  Rep.  988, 
holding  also  that  a  seaman  was  not  guilty  of 
contributory  negligence  in  going  below  to  get 
his  coat  after  it  became  apparent  that  a  colli- 
sion was  about  to  happen. 
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b.  Where  Injuries  Are  Aggravated  by  Want  of  Proper  Care.  — 
Where  a  seaman  is  injured  by  his  own  negligence  or  the  negligence  of  his 
fellow  servants,  or  injured  without  negligence  either  on  his  own  part  or  on 
the  part  of  the  owner  or  officers  of  the  vessel,  he  is  entitled  to  be  cared  for 
at  the  expense  of  the  ship ; 1  but  he  has  no  claim  to  further  damages  for  the 
resulting  effects  of  the  injury,*  unless  there  has  been  some  misconduct  or 
neglect  by  the  captain  or  other  officers  in  his  treatment  after  the  injury,  in 
which  case  he  is  entitled  to  recover  consequential  damages  by  an  action 
against  the  owners3  or  a  libel  in  rem  against  the  vessel.4  A  mere  error  of 
judgment  on  the  part  of  the  master  in  treating  an  injured  seaman  does  not 
amount  to  negligence  rendering  the  vessel  or  its  owner  liable  to  consequential 
damages.5 

c.  SUITS  FOR  Damages  —  (i)  Jurisdiction  of  Suits  Against  Foreign  Vessels. 
—  An  American  court  of  admiralty  may,  in  its  discretion,  take  jurisdiction  of 
an  action  by  a  seaman  against  a  foreign  vessel  to  recover  damages  for  personal 
injuries  resulting  from  negligence,  when  the  accident  happened  upon  the 
high  seas.6 

(2)  Statute  of  Limitations.  —  State  statutes  of  limitations  are  not  applicable 
to  actions  of  this  nature.7 

(3)  Co?itributory  Negligence  as  a  Defense.  —  It  is  generally  held  that  con- 
tributory negligence,  when  proved,  is  a  complete  bar  to  an  action  by  a  seaman 
to  recover  damages  for  personal  injuries  resulting  from  negligence.8  Obedi- 
ence to  the  orders  of  a  superior  officer  is  not  negligence  on  the  part  of  a 
seaman,  even  though  he  knows  that  such  obedience  involves  damage.9 

2.  For  Wrongful  Discharge. — A  seaman  is  entitled  to  damages,10  when 


1.  Bight  to  Care  at  Expense  of  Vessel. —  See 

supra,  this  title,  Rights  of  Disabled  Seamen. 

2.  No  Bight  to  Damages  Beyond  Expenses  of 
Care  in  General. —  Reed  v.  Canfield,  1  Sumn. 
(U.  S.)  195  ;  Brown  v.  The  Bradish  Johnson,  i 
Woods  (U.  S.)  301;  The  Troop,  118  Fed.  Rep. 
769;  The  Eva  B.  Hall,  114  Fed.  Rep.  755;  The 
Pegasus,  96  Fed.  Rep.  623  ;  The  Tammerlane, 
47  Fed.  Rep.  822 ;  The  A.  Heaton,  43  Fed.  Rep. 
592  ;  Raymond  v.  The  Ella  S.  Thayer,  40  Fed. 
Rep.  902;  The  Lizzie  Frank,  31  Fed.  Rep.  477; 
The  Edith  Godden,  23  Fed.  Rep.  43  ;  The  E.  B. 
Ward,  Jr.,  20  Fed.  Rep.  702  ;  The  Explorer,  20 
Fed.  Rep.  135;  Richardson  v.  The  Juillette,  2 
N.  Y.  Leg.  Obs.  23,  20  Fed.  Cas.  No.  11,784; 
The  City  of  Alexandria,  17  Fed.  Rep.  390. 

3.  Owners  Liable  Where  Injured  Seaman  Is  Not 
Properly  Cared  for.  —  Tomlinson  v.  Hewett,  2 
Sawy.  (U.  S.)  278;  Whitney  v.  Olsen,  (C.  C. 
A.)  108  Fed.  Rep.  292;  Lafourche  Packet  Co. 
v.  Henderson,  (C.  C.  A.)  94  Fed.  Rep.  871  ; 
Scarff  v.  Metcalf,  36  Hun  (N.  Y.)  202,  af- 
firmed 107  N.  Y.  211,  1  Am.  St.  Rep.  807; 
Petersen  v.  Swan,  53  N.  Y.  Super.  Ct.  151. 

Owners  Liable  Though  Master  Is  Sailing  Vessel 
on  Shares.  —  Scarff  v.  Metcalf,  107  N.  Y.  211, 
1  Am.  St.  Rep.  807. 

4.  Vessel  Also  Liable'in  Bera.  —  Crapo  v.  Al- 
len, 1  Sprague  (U.  S.)  184;  Brown  v.  The  D.  S. 
Cage,  1  Woods  (U.  S.)  401  ;  The  Troop,  118 
Fed.  Rep.  769;  The  Iroquois,  (C.  C.  A.)  118 
Fed.  Rep.  1003;  The  Eva  B.  Hall,  114  Fed. 
Rep.  755  ;  The  J.  F.  Card,  43  Fed.  Rep.  92 ; 
The  Scotland,  42  Fed.  Rep.  925  ;  The  City  of 
Carlisle,  39  Fed.  Rep.  807 ;  The  Vigilant,  30 
Fed.  Rep.  288;  The  Noddleburn,  28  Fed.  Rep. 
85s;  The  City  of  Alexandria,  17  Fed.  Rep.  390; 
Peterson  v.  The  Chandos,  4  Fed.  Rep.  645,  6 
Sawy.  (U.  S.)  544;  Scarff  v.  Metcalf,  107  N.  Y. 
211,  1  Am.  St.  Rep.  807. 


5.  No  Liability  for  Mere  Error  of  Judgment.  — 

Campbell  v.  The  Frank  Gilmore,  43  Fed.  Rep. 
318;  Danvir  v.  Morse,  139  Mass.  323;  Petersen 
v.  Swan,  53  N.  Y.  Super.  Ct.  151,  reversing  50 
N.  Y.  Super.  Ct.  46.  And  see  Johnson  v. 
Holmes,  173  Mass.  514. 

6.  Jurisdiction  of  Suits  Against  Foreign  Vessel 
in  Discretion  of  Court.  —  The  City  of  Carlisle, 
39  Fed.  Rep.  807 ;  The  Noddleburn,  28  Fed. 
Rep.  855- 

7.  State  Statutes  of  Limitations  Not  Applicable. 

■ — Withcofsky  v.  Wier,  32  Fed.  Rep.  301. 

8.  Contributory  Negligence  a  Complete  Bar 
When  Proved. —  The  Chandos,  6  Sawy.  (U.  S.) 
544;  The  John  B.  Lyon,  33  Fed.  Rep.  184;  The 
Lizzie  Frank,  31  Fed.  Rep.  477;  Peterson  v. 
The  Chandos,  4  Fed.  Rep.  645.  And  see  The 
Tammerlane,  47  Fed.  Rep.  822.  But  compare 
Johnson  v.  Johansen,  (C.  C.  A.)  86  Fed.  Rep. 
886,  in  which  case  the  damages  were  divided  in 
proportion  to  the  negligence  of  the  master  and 
the  seaman. 

What  Amounts  to  Contributory  Negligence.  — 
See  the  Robert  C.  McQuillen,  91  Fed.  Rep.  685  ; 
Johnson  v.  Johansen,  (C.  C.  A.)  86  Fed.  Rep. 
886;  The  Aspotogan,  49  Fed.  Rep.  163;  The 
Noddleburn,  28  Fed.  Rep.  S55 ;  The  Chandos, 
6  Sawy.  (U.  S.)  544. 

9.  Obedience  to  Orders  Not  Contributory  Negli- 
gence. —  Keating  v.  Pacific  Steam-Whaling  Co., 
21  Wash.  415. 

10.  Seaman  Wrongfully  Discharged  Entitled  to 
Damages  in  General. —  The  Schooner  Dolphin, 
6  Ben.  (U.  S.)  402 ;  The  Rovena,  1  Ware  (U. 
S.)  309 ;  Highland  v.  The  Harriet  C.  Kerlin, 
41  Fed.  Rep.  222;  The  D.  C.  Fogel,  41  Fed. 
Rep.  154;  The  Maria,  Blatchf.  &  H.  Adm. 
33i. 

A  Seaman  Who  Leaves  His  Ship  Voluntarily 

and  without  sufficient  cause  cannot  recover 
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wrongfully  discharged,  which  are  recoverable  in  a  suit  for  wages.1  The  meas- 
ure of  damages  is  governed  by  the  equities  of  the  particular  case,  and  rests  in 
the  discretion  of  the  court.  The  seaman  should  receive  a  complete  indemnity 
for  the  wrong  that  he  has  suffered,  which  indemnity  is  ordinarily,  but  not 
invariably,  measured  by  his  loss  of  time  and  the  expenses  which  he  has 
incurred  in  returning  to  the  country  of  his  departure.2  It  is  his  duty  to  use 
reasonable  diligence  in  procuring  other  employment,  and  wages  which  he  has 
earned,  or  might  have  earned,  elsewhere,  will  be  deducted  from  the  amount 
of  damages  allowed.3  A  receipt  in  full,  signed  by  the  seaman,  acknowledg- 
ing payment  of  his  wages  up  to  the  time  of  his  discharge,  does  not  bar  his 
right  to  damages  if  the  discharge  was  wrongful.4 

3.  For  Maltreatment,  Assault  and  Battery,  and  False  Imprisonment  —  a.  Lia- 
bility of  Master.  —  The  liability  of  masters  of  vessels  for  cruel  and  exces- 
sive punishment  of  seamen,  and  for  assaults  upon  them,  has  been  treated 
elsewhere  in  this  work.5 

b.  Liability  of  Vessel  and  Owners.  —  Both  the  ship  and  its  owners 
are  liable  in  damages  to  seamen  for  their  ill-treatment  by  the  master,  where 
the  latter  is  acting  within  the  scope  of  his  employment,6  and  also  for  the 
master's  failure  to  protect  them  from  maltreatment  by  subordinate  officers. 7 
But  the  sixteenth  admiralty  rule  precludes  seamen  from  maintaining  a  suit  in 
rem  against  the  vessel  to  recover  damages  for  assaults  and  injuries  inflicted 
upon  them  by  the  captain  or  officers.8 


damages  as  for  a  wrongful  discharge.  The  T. 
P.  Leathers,  21  U.  S.  App.  20. 

The  Eight  to  Damages  Is  Waived  where  the 
discharged  seaman  refuses  to  return  to  the  ship 
on  an  offer  by  the  master  to  take  him  back. 
Dary  v.  The  Caroline  Miller,  36  Fed.  Rep.  507. 

1.  Damages  Recoverable  in  Suit  for  Wages.  — 
Emerson  v.  Howland,  1  Mason  (U.  S.)  45 ; 
Sheffield  v.  Page,  1  Sprague  (U.  S.)  285  ;  The 
Rovena,  1  Ware  (U.  S.)  309;  Croucher  v. 
Oakman,  3  Allen  (Mass.)  185.  And  see  Dary 
t.  The  Caroline  Miller,  36  Fed.  Rep.  507  ;  The 
Great  Eastern,  L.  R.  1  A.  &  E.  384,  36  L.  J. 
Adm.  15. 

2.  Measure  of  Damages  for  Wrongful  Discharge 

—  England.  —  The  Elizabeth,  6  Jur.  156;  The 
San  Jose  Primeiro,  3  L.  T.  N.  S.  513. 

United  States.  —  The  Schooner  Dolphin,  6 
Ben.  (U.  S.)  402  ;  The  Schooner  Cornelia  Ams- 
den,  5  Ben.  (U.  S.)  315;  Emerson  v.  Howland, 
1  Mason  (U.  S.)  45  ;  Jay  v.  Almy,  1  Woodb.  & 
M.  (U.  S.)  262;  Hutchinson  v.  Coombs,  1  Ware 
(U.  S.)  65;  The  Rovena,  1  Ware  (U.  S.)  309; 
Jones  v.  Sears,  2  Sprague  (U.  S.)  43  ;  Hunt  v. 
Colburn,  1  Sprague  (U.  S.)  215;  Hanson 
v.  Rowell.  1  Sprague  (U.  S.)  117;  Sheffield  v. 
Page,  1  Sprague  (U.  S.)  285 ;  The  Almatia, 
Deady  (U.  S.)  473  ;  The  Sachem,  59  Fed.  Rep. 
790  ;  Schermacher  v.  Yates,  57  Fed.  Rep.  668  ; 
The  Sirius,  47  Fed.  Rep.  825 ;  Fee  v.  Orient 
Guano  Mfg.  Co.,  44  Fed.  Rep.  430,  affirming  36 
Fed.  Rep.  509 ;  Highland  v.  The  Harriet  C. 
Kerlin,  41  Fed.  Rep.  222;  The  D.  C.  Fogel,  41 
Fed.  Rep.  154;  Fee  v.  Orient  Fertilizing  Co.,  36 
Fed.  Rep.  509,  affirmed  44  Fed.  Rep.  430  ;  Worth 
v .  Steam-Boat  Lioness  No.  2,  3  Fed.  Rep.  922  ; 
The  Australia.  3  Ware  (U.  S.)  240,  2  Fed.  Cas. 
No.  667  ;  Mahoon  v.  The  Glocester,  2  Pet.  Adm. 
403;  Nevitt  v.  Clarke,  Olc.  Adm.  316. 

Massachusetts.  —  Croucher  v.  Oakman,  3 
Allen  (Mass.)  185. 

Pennsylvania. —  Hayes  v.  The  Barque  J.  J. 
Wickwire,  7  Phila.  (Pa.)  594. 


Damages  for  Detention  of  a  Seaman's  Clothing 

may  also  be  allowed.  Hutchinson  v.  Coombs, 
1  Ware  (U.  S.)  65.  And  see  infra,  this  section, 
For  Clothes  or  Effects  Lost  or  Injured. 

3.  Duty  to  Obtain  Other  Employment  —  Deduc- 
tion of  Wages  Earned  Elsewhere.  —  The  Abbie 
M.  Deering,  105  Fed.  Rep.  400;  Fee  v.  Orient 
Guano  Mfg.  Co.,  44  Fed.  Rep.  430,  affirming  36 
Fed.  Rep.  509.  But  see  Bates  v.  Seabury,  1 
Sprague  (U.  S.)  433  ;  Farrell  v.  French,  Blatchf. 
&  H.  Adm.  275. 

Mate  Not  Bound  to  Accept  Employment  as  Com- 
mon Seaman.  —  Sheffield  v.  Page,  1  Sprague 
(U.  S.)  285  ;  The  Schooner  Cornelia  Amsden, 
5  Ben.  (U.  S.)  315;  Thompson  v.  Busch,  4 
Wash.  (U.  S.)  338. 

4.  Receipt  for  Wages  Paid  No  Bar  to  Action  for 
Damages.  —  Fee  v.  Orient  Fertilizing  Co.,  36 
Fed.  Rep.  509,  affirmed  44  Fed.  Rep.  430. 

5.  Liability  of  Masters  for  Maltreatment  of 
Seamen.  —  See  the  title  Masters  of  Vessels, 
vol.  20,  p.  207. 

6.  Ship  and  Owners  Liable  for  Ill-treatment  of 
Seamen  by  Master. — The  Lizzie  Burrill,  115 
see  Gabrielson  v.  Waydell,  135  N.  Y.  1,  31 
Rep.  342 ;  The  General  Rucker,  35  Fed.  Rep. 
152;  Spencer  v.  Kelley,  32  Fed.  Rep.  838.  But 
see  Gabrielson  v.  Waydell,  135  N.  Y.  1,  31 
Am.  St.  Rep.  793. 

Statute  of  Limitations  Governing  Actions  for 
Assault  and  Battery  Not  Applicable.  —  Gabriel- 
son v.  Waydell,  67  Fed.  Rep.  342. 

7.  Vessel  and  Owner  Liable  for  Master's  Failure 
to  Protect  Seaman.  —  The  Lizzie  Burrill,  115 
Fed.  Rep.  1015;  The  Mario?  Chilcott,  95  Fed. 
Rep.  688. 

8.  Suit  in  Rem  for  Assault  Forbidden  by  Six- 
teenth Admiralty  Rule.  —  The  Falls  of  Keltic. 
114  Fed.  Rep.  357;  The  Marion  Chilcott, 
95  Fed.  Rep.  688;  The  Fred  E.  Sander, 
95  Fed.  Rep.  829 ;  The  Lyman  D.  Foster, 
85  Fed.  Rep.  987;  The  A.  Heaton,  43  Fed.  Rep. 
592- 
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c.  False  Imprisonment.  — Where  a  seaman  is  wrongfully  imprisoned  at 
the  instance  of  the  master,  whether  through  judicial  process  or  otherwise,  the 
vessel  is  liable  in  damages;1  but  not  where  the  imprisonment  is  caused  by 
the  civil  authorities,  without  the  instigation  of  the  master.3 

4.  For  Detention  After  Term  of  Service  Has  Expired.  —  Time  limitations 
contained  in  the  articles  or  shipping  contract  are  binding  on  the  master  and 
vessel,  and  the  seaman's  term  of  service  cannot  be  extended  without  his  con- 
sent.3 If  he  is  wrongfully  detained  after  his  term  of  service  has  expired,  he 
may  sue  the  vessel  to  recover  damages  for  breach  of  contract.4 

5.  For  Clothes  or  Effects  Lost  or  Injured.  —  Where  a  seaman's  clothes  or 
effects  are  wrongfully  detained,  on  his  discharge,  he  may  recover  their  value 
and  damages  for  their  detention.5  So,  if  his  clothing  is  wrongfully  sent 
ashore  by  the  master  and  it  never  reaches  him,  the  master  is  responsible  for  its 
conversion.6  But  where  the  master  has  taken  all  reasonable  precautions  to 
insure  the  delivery  of  the  clothing  to  its  owner,  neither  he  nor  the  ship  will 
be  held  liable  if  it  is  lost.7 

Where  Effects  Have  Been  Sold  at  Auction.  ■ —  A  seaman  who  has  been  separated 
from  his  ship  without  fault  may  recover  from  the  owner  of  the  vessel  the 
amount  realized  on  a  sale  of  his  effects  at  auction  by  order  of  the  master. 8 

Rule  in  Case  of  Collision.  —  In  case  of  a  collision  between  two  ships  at  sea, 
where  both  vessels  are  in  fault,  seamen  belonging  to  one  vessel  who  lose  their 
effects  may  recover  half  of  their  damages  from  the  other  vessel,  but  none 
from  their  own  ship.9 

XI.  Desertion  —  1.  What  Constitutes  Desertion  in  General.  —  Under  the 
general  maritime  law,  independently  of  statute,  desertion  consists  in  absence 
from  the  ship  without  leave,  and  with  an  intent  not  to  return.10    By  an  Act 


1.  False  Imprisonment  —  Vessel  Liable  When 
Caused  by  Master.  —  Johnston  v.  Mowatt,  115 
Fed.  Rep.  844 ;  The  South  Portland,  1 1 1  Fed. 
Rep.  767. 

Admiralty  Jurisdiction  of  Suit  for  Damages.  — 

Where  the  wrongful  arrest  and  imprisonment 
takes  place  on  shore,  a  court  of  admiralty  has 
no  jurisdiction  of  a  libel  by  the  seaman  for 
damages.  Bain  v.  Sandusky  Transp.  Co.,  60 
Fed.  Rep.  912. 

2.  Vessel  Not  Liable  Where  Imprisonment  Is  Not 
Caused  by  Master.  —  Richardson  v.  Pacific  Mail 
Steamship  Co.,  5  Sawy.  (U.  S.)  252. 

3.  Duty  of  Master  to  Make  Voyage  Within  Time 
Stipulated  in  Articles.  —  See  The  Hotspur,  3 
Sawy.  (U.  S.)  194;  The  Brutus,  2  Gall.  (U.S.) 
526;  Burdett  v.  Williams.  27  Fed.  Rep.  113. 

4.  Seaman  Entitled  to  Damages  for  Detention 
After  Expiration  of  Term  of  Service  —  The  Bel- 
vedere, 100  Fed.  Rep.  498,  (C.  C.  A.)  108  Fed. 
Rep.  299  ;  The  Ship  William  Jarvis,  1  Sprague 
(U.  S.)  485.  And  see  Donkin  v.  Hastie,  61  J. 
P.  S68. 

5.  Seamen  Entitled  to  Damages  for  Wrongful 
Detention  of  Clothes  or  Effects.  —  Jordan  v.  Wil- 
liams, 1  Curt.  (U.  S.)  69  ;  Hayes  v.  The  Barque 
J.  J.  Wickwire,  7  Phila.  (Pa.)  594. 

No  Recovery  in  Absence  of  Evidence  of  Detention. 
—  Nevitt  v.  Clarke,  Olc.  Adm.  316. 

The  Owner  of  the  Vessel  Is  Not  Liable  for  the 
value  of  a  seaman's  clothing,  wrongfully  de- 
tained by  the  master,  unless  he  has  in  some 
way  ratified  or  sanctioned  the  master's  act. 
The  Hibernia,  1  Sprague  (U.  S.)  78. 

6.  Clothing  Wrongfully  Sent  Ashore  —  Master 
Liable.  —  Jones  v.  Sears,  2  Sprague  (U.  S.)  43. 

7.  No  Liability  in  Absence  of  Fault  or  Negli- 
gence. —  Highland  v.  The  Harriet  C.  Kerlin,  41 


Fed.  Rep.  222 ;  The  Lizzie  M.  Dun,  30  Fed. 
Rep.  927.  But  see  Callon  v.  Williams,  2  Lowell 
(U.  S.)  1. 

8.  Seaman  Entitled  to  Recover  Value  of  Effects 
Sold  by  Master.  —  Antone  v.  Hicks,  2  Lowell 
(U.  S.)  383. 

9.  Rule  in  Case  of  Collision.  —  Jakobsen  v. 
Springer,  (C.  C.  A.)  87  Fed.  Rep.  948,  affirmed 
177  U.  S.  240.  And  see  the  title  Ships  and 
Shipping,  post. 

10.  Desertion  under  Maritime  Law  Denned  — 
England.  —  Burton  v.  Salter,  21  Law  Rep.  148. 

United  States.  —  Coffin  v.  Jenkins,  3  Story 
(U.  S.)  108;  The  Schooner  Catawanteak,  2 
Ben.  (U.  S.)  189;  The  Bark  Merrimac,  1  Ben. 
(U.  S.)  490;  The  John  Martin,  2  Abb.  (U.  S.) 
172;  Cloutman  v.  Tunison,  1  Sumn.  (U.  S.) 
373;  The  Rovena,  1  Ware  (U.  S.)  316;  The 
Crusader,  1  Ware  (U.  S.)  437 ;  Sherwood  v. 
Mcintosh,  1  Ware  (U.  S.)  109;  The  Almatia, 
Deady  (U.  S.)  475 ;  Brink  v.  Lyons,  18  Fed. 
Rep.  60s ;  The  Mary  C.  Conery,  9  Fed.  Rep. 
222 ;  Babbel  v.  Gardner,  Bee  Adm.  87 ;  The 
Magnet,  Brown  Adm.  547  ;  The  Balize,  Brown 
Adm.  424  ;  The  Steamboat  Swallow.  Olc.  Adm.  4. 

For  Cases  in  Which  It  Was  Held  that  There  Was 
a  Desertion,  see  The  Ship  Eriison,  3  Sawy.  (U. 
S.)  559;  The  Hermine,  3  Sawy.  (U.  S.)  80; 
Douglass  v.  Eyre.  Gilp.  (U.  S.)  147 ;  In  re 
Sutherland,  53  Fed.  Rep.  551  ;  Welcome  v.  The 
Yosemite,  18  Fed.  Rep.  383  ;  The  Galina,  6  Fed. 
Ren.  027  :  Piehl  v.  Bnlchen,  Olc.  Adm.  24. 

For  Cases  in  Which  It  Was  Held  that  There  Was 
No  Desertion,  see  Cross  v.  Hicks,  16  W.  R.  967 ; 
Sigard  v.  Roberts,  3  Esp.  71  ;  The  Westmor- 
land, 1  W.  Rob.  216:  Neave  v.  Pratt.  2  B.  &  P. 
N.  R.  408;  The  Ealing  Grove.  2  Hag.  Adm.  15; 
The  Ship  Elizabeth  v.  Rickers,  2  Paine  (U.  S.) 
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of  Congress  passed  at  an  early  date,  forty-eight  hours'  absence  from  a  vessel 
without  leave  was  declared  to  constitute  desertion,  provided  a  proper  entry 
was  made  in  the  log-book,  and  this  without  regard  to  the  intention  of  the 
seaman  to  return;1  but  it  was  held  that  this  act  did  not  modify  or  repeal 
the  maritime  law,  except  in  the  particular  case  for  which  it  provided  ;  2  and  the 
act  itself  has  been  superseded  by  later  enactments.3 

2.  When  Seamen  Are  Justified  in  Leaving  Vessel.  —  A  seaman  who  leaves  his 
vessel  for  reasonable  cause  is  not  guilty  of  desertion.4  Nor  is  it  desertion  to 
leave  the  vessel  after  the  voyage  is  ended;5  or  to  leave  by  consent  of  the 
officer  in  command,  during  the  voyage.6 

Where  Shipping  Articles  Are  Void.  —  Where  the  shipping  articles  are  void  for 
noncompliance  with  the  statutes,  a  seaman  who  leaves  the  ship  does  not 
forfeit  his  wages  as  a  deserter.' 

Cruel  Treatment,  Lack  of  Provisions,  or  Unseaworthiness  of  Vessel.  - —  It  is  not  a  desertion, 
punishable  by  forfeiture  of  wages,  to  leave  a  vessel  on  account  of  the  cruelty 
of  the  master,8  or  because  of  a  deficiency  in  the  quality  or  quantity  of  the 


291;  The  Ship  Ericson,  3  Sawy.  (U.  S.)  559; 
Scully  v.  The  Steamer  Great  Republic,  i  Sawy. 
(U.  S.)  31;  The  Caroline  E.  Kelly,  2  Abb.  (U. 
S.)  160;  The  Lizzie  M.  Dun,  30  Fed.  Rep.  927; 
The  Frank  C.  Barker,  19  Fed.  Rep.  332;  The 
Belle  of  Oregon,  19  Fed.  Rep.  924;  Brink  v. 
Lyons,  18  Fed.  Rep.  605;  Olsen  v.  Schooner 
Edwin  Post,  6  Fed.  Rep.  314;  Seward  v.  Ratter, 
12  Sc.  Sess.  Cas.  (4th  ser.)  222;  Hart  v.  The 
Brig  Otis,  Crabbe  (U.  S.)  52;  Babbel  v.  Gard- 
ner, Bee  Adm.  87  ;  Sims  v.  Sundry  Mariners,  2 
Pet.  Adm.  393;  Hayes  v.  The  Barque  J.  J.  Wick- 
wire,  7  Phila.  (Pa.)  594;  Costello  v.  American 
Steamship  Co.,  1  W.  N.  C.  (Pa.)  204. 

1.  Statutory  Desertion  under  Act  of  1790.  — 
Act  of  July  20,  1790,  §  5;  Coffin  v.  Jenkins,  3 
Story  (U.  S.)  108;  Sherwood  v.  Mcintosh,  1 
Ware  (U.  S.)  109;  The  Hercules,  1  Sprague 
(U.  S.)  534;  Douglass  v.  Eyre,  Gilp.  (U.  S.) 
147;  The  Martha,  Blatchf.  &  H.  Adm.  151. 

2.  Effect  of  Act  of  1790  on  Maritime  Law.  — 
The  John  Martin,  2  Abb.  (U.  S.)  172;  The 
Rovcna,  1  Ware  (U.  S.)  309. 

Effect  of  English  Statute  on  Maritime  Law.  — 
See  The  Two  Sisters,  2  W.  Rob.  125. 

3.  Act  of  1790  Superseded  by  Later  Enactments. 
—  Brink  v.  Lyons,  18  Fed.  Rep.  605.  And  see 
U.  S.  Rev.  Stat.,  §  4596;  30  U.  S.  Stat,  at  L. 
760,  §  19. 

4.  Seaman  Who  Leaves  Vessel  for  Reasonable 
Cause  Not  a  Deserter.  —  The  Minerva,  1  Hag. 
Adm.  347;  Magee  v.  The  Ship  Moss,  Gilp.  (U. 
S.)  219;  Freeman  v.  Baker,  Blatchf.  &  H.  Adm. 
372;  Fitzsimmons  v.  Baxter,  3  Daly  (N.  Y.)  81. 

Alteration  of  Articles  by  Master  Reasonable 
Cause.  —  The  Eliza,  1  Hag.  Adm.  182. 

Deviation  from  Voyage  Described  in  Articles 
Reasonable  Cause. —  Ingraham  v.  Albee,  Blatchf. 
&  H.  Adm.  289.  And  see  supra,  this  title,  III. 
3.  c.  Compliance  with  Articles  as  Regards  De- 
scription of  Voyage  —  Effect  of  Deviations. 

What  Does  Not  Constitute  Reasonable  Cause, 
see  Edward  v.  Trevellick,  4  El.  &  Bl.  59,  82  E. 
C.  L.  59,  1  Jur.  N.  S.  110;  The  Lady  Furness, 
84  Fed.  Rep.  679 ;  The  Alvena,  22  Fed.  Rep. 
861  ;  Ulary  v.  The  Ship  Washington,  Crabbe 
{V.  S.)  204;  The  Brig  Osceola,  Olc.  Adm.  450. 

5.  Desertion  Must  Occur  During  Voyage.  — 
Brown  v.  Jones,  2  Gall.  (U.  S.)  477  ;  Ooutman 
v.  Tunison,  1  Sumn.  (U.  S.)  373  :  Francis  v. 
Bassett,  1  Sprague  (U.  S.)   16;  The  Martha, 


Blatchf.  &  H.  Adm.  151  ;  Granon  v.  Hartshorne, 
Blatchf.  &  H.  Adm.  454.  And  see  The  Ship 
Elizabeth  v.  Rickers,  2  Paine  (U.  S.)  291  ;  The 
Elizabeth  Frith,  Blatchf.  &  H.  Adm'.  195.  But 
compare  The  John  Martin,  2  Abb.  (U.  S.)  172. 

Leaving  Before  Ship  Docked.  —  Leaving  the  ship 
when  she  is  detained  by  a  crowd  of  ships  from 
entering  the  harbor  is  desertion.  The  Pearl,  5 
C.  Rol).  199. 

When  Voyage  Ended. —  The  voyage  is  ended 
when  the  ship  has  arrived  at  her  last  port  of 
destination,  and  is  moored  in  good  safety  in  the 
proper  and  accustomed  place,  although  her 
cargo  is  not  delivered.  Cloutman  v.  Tunison,  1 
Sumn.  (U.  S.)  373;  Francis  v.  Bassett,  1 
Sprague  (U.  S.)  16;  The  Martha,  Blatchf.  & 
H.  Adm.  151. 

6.  Not  Desertion  to  Leave  Vessel  with  Consent 
of  Officer  in  Command.  —  The  Caroline  E.  Kelly, 
2  Abb.  (U.  S.)  160;  Doherty  v.  Brig  Caroline 
E.  Kelly,  7  Phila.  (Pa.)  570.  And  see  Magee 
v.  The  Ship  Moss,  Gilp.  (U.  S.)  219. 

The  Master  of  a  Vessel  Has  No  Right  to  Permit 
Seamen  to  leave  the  ship  permanently  before  the 
end  of  the  voyage,  and  such  consent  on  his  part 
is  no  bar  to  a  forfeiture  of  wages  for  desertion. 
The  Pearl,  5  C.  Rob.  199. 

7.  No  Forfeiture  Where  Articles  Are  Void.  — 
The  Mermaid,  104  Fed.  Rep.  301,  reversed  on 
another  point,  (C.  C.  A.)  115  Fed.  Rep.  13. 
See  also  The  George,  1  Hag.  Adm.  168,  note; 
The  Frederick,  1  Hag.  Adm.  211.  And  see  supra, 
this  title,  IU.  4.  Shipments  Contrary  to  Statute. 

8.  Cruel  Treatment  Justifies  Seaman  in  Leaving 
Vessel  —  England.  —  Limland  V.  Stephens,  3 
Esp.  269  ;  Edward  z'.  Trevellick,  4  El.  &  Bl.  59, 
82  E.  C.  L.  39. 

United  Stales.  —  Bush  v.  Schooner  Alonzo, 
2  Cliff.  (U.  S.)  548;  Coffin  v.  Weld,  2  Lowell 
(U.  S.)  81  ;  Sherwood  v.  Mcintosh,  1  Ware  (U. 
S.)  109;  Steele  v.  Thacher,  1  Ware  (U.  S.)  91  ; 
Knowlton  v.  Boss,  t  Sprague  (U.  S.)  163; 
Magee  v.  The  Ship  Moss,  Gilp.  (U.  S.)  219; 
McKinnon  v.  The  Reed  Case,  39  Fed.  Rep.  624; 
Rice  v.  The  Polly  and  Kitty.  2  Pet.  Adm.  420  ; 
Relf  v.  The  Ship  Maria,  1  Pet.  Adm.  186;  The 
America,  Blatchf.  &  H.  Adm.  185. 

Massachusetts.  —  Savary  v.  Clements,  8  Gray 
(Mass.)  155. 

New  York.  —  Ward  v.  Ames,  9  Johns.  (N.  Y.) 
138. 
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provisions  supplied.1  Nor  does  the  refusal  of  seamen  to  go  to  sea  in  an 
unseaworthy  ship  amount  to  desertion. 3  But  to  justify  seamen  in  leaving  a 
vessel  before  the  termination  of  a  voyage,  on  account  of  the  cruelty  of  the 
master,  it  must  be  apparent  that  they  could  not  remain  without  extreme 
danger  to  their  personal  safety.3  So,  if  the  cause  for  leaving  is  a  failure  to 
provide  suitable  provisions,  the  case  must  be  extremely  clear  in  point  of  fact, 
and  it  must  be  shown  that  the  provisions  were  not  merely  inferior,  but 
positively  bad  and  unfit  for  use.4 

Intoxication  No  Excuse.  —  The  fact  that  the  seaman  was  intoxicated  at  the  time 
he  left  the  ship  is  no  excuse  for  the  desertion.5 

3.  Punishments  for  Desertion.  —  Under  the  general  rules  of  the  maritime 
law  desertion  is  punishable  by  forfeiture  of  all  wages  antecedently  earned,6 
or  of  any  part  thereof,  in  the  discretion  of  the  court.'  The  punishment 
prescribed  by  statute  is  the  same  as  that  prescribed  by  the  general  maritime 
law  as  regards  forfeiture  of  wages;8  but  there  are  additional  provisions  for 
forfeiture  of  the  seaman's  clothes  and  effects,9  and  for  imprisonment  of  the 
offender,  in  the  discretion  of  the  court,  for  not  more  than  one  month,  where 
the  desertion  takes  place  in  a  foreign  port.10 

Absence  Without  Leave  Not  Amounting  to  Desertion.  —  By  statute,  absence  without 
leave  and  without  reasonable  excuse,  but  not  amounting  to  desertion  or  not 


1.  Deficiency  in  Quality  or  Quantity  of  Provi- 
sions a  Good  Excuse  for  Leaving  Vessel.  —  The 

Castilia,  i  Hag.  Adm.  59 ;  The  Forteviot,  98 
Fed.  Rep.  440 ;  The  Belvidere,  90  Fed.  Rep. 
106;  The  Karoo,  49  Fed.  Rep.  651;  Ulary  v. 
The  Ship  Washington,  Crabbe  (U.  S.)  204; 
Anderson  v.  The  Sloop  Solon,  Crabbe  (U. 
S.)  17;  The  Bark  Childe  Harold,  Olc.  Adm. 
275- 

2.  Refusal  to  Go  to  Sea  in  Unseaworthy  Ship 
Not  Desertion.  —  Bucker  v.  Klorkgeter,  Abb. 
Adm.  402;  Savary  v.  Clements,  8  Gray  (Mass.) 
155  ;  Keating  v.  Pacific  Steam  Whaling  Co.,  21 
Wash.  415. 

3.  What  Degree  of  Cruelty  Essential  to  Justify 
Seaman. —  The  City  of  Mobile,  116  Fed.  Rep. 
212;  The  Rothemay,  34  Fed.  Rep.  80;  The 
Alvena,  22  Fed.  Rep.  861  ;  Steele  v.  Thacher, 
1  Ware  (U.  S.)  91  ;  Magee  v.  The  Ship  Moss, 
Gilp.  (U.  S.)  219. 

4.  What  Lack  of  Suitable  Provisions  Sufficient 
to  Justify  Seaman.  —  Ulary  v.  The  Ship  Wash- 
ington, Crabbe  (U.  S.)  204;  The  Balize,  Brown 
Adm.  424. 

When  Failure  to  Serve  Lime  Juice  Does  Not 
Justify  Abandonment  of  Vessel.  —  The  Belvidere, 
90  Fed.  Rep.  106. 

5.  Intoxication  No  Excuse. — -The  Mermaid, 
(C.  C.  A.)  115  Fed.  Rep.  13. 

6.  Desertion  Punishable  by  Forfeiture  of  Wages 
- — England.  —  Burton  v.  Salter,  21  Law  Rep. 
148;  The  Baltic  Merchant,  Edw.  Adm.  86;  The 
Jupiter,  2  Hag.  Adm.  221. 

United  States.  —  The  Bark  Merrimac,  1  Ben. 
(U.  S.)  490 ;  Douglass  v.  Eyre,  Gilp.  (U.  S.) 
147 ;  Cloutman  v.  Tunison,  1  Sumn.  (U.  S.) 
373  ;  Ulary  v.  The  Ship  Washington,  Crabbe 
(U.  S.)  204;  Brown  v.  Jones,  2  Gall.  (U.  S.) 
477;  Coffin  v.  Jenkins,  3  Story  (U.  S.)  108; 
The  Brig  Cadmus  v.  Matthews,  2  Paine  (U.  S.) 
229;  The  John  Martin,  2  Abb.  (U.  S.)  172; 
The  Crusader,  1  Ware  (U.  S.)  437;  The  Ro- 
vena,  1  Ware  (U.  S.)  309 ;  Sherwood  v.  Mc- 
intosh, 1  Ware  (U.  S.)  109;  Gifford  v. 
Kollock,  3  Ware  (U.  S.)  45,  10  Fed.  Cas.  No. 


5,409;  Walton  v.  The  Ship  Neptune,  1  Pet. 
Adm.  142;  The  Mermaid,  (C.  C.  A.)  115  Fed. 
Rep.  13;  The  C.  F.  Sargent,  95  Fed.  Rep.  179; 
The  Lady  Furness,  84  Fed.  Rep.  679 ;  Pilot 
Boat  No.  5,  54  Fed.  Rep.  537  ;  The  Rothemay, 
34  Fed.  Rep.  80 ;  Welcome  v.  The  Yosemite, 
18  Fed.  Rep.  383;  The  Mary  C.  Conery,  9  Fed. 
Rep.  222 ;  Bordman  v.  The  Brig  Elizabeth,  1 
Pet.  Adm.  128;  The  Brig  Osceola,  Olc.  Adm. 
450;  The  Ship  Philadelphia,  Olc.  Adm.  216: 
Piehl  v.  Balchen,  Olc.  Adm.  24 ;  The  Steam- 
boat Swallow,  Olc.  Adm.  4 ;  The  Balize,  Brown 
Adm.  424. 

Maine.  —  Noble  v.  Steele,  42  Me.  518;  Spen- 
cer v.  Eustis,  21  Me.  519,  38  Am.  Dec.  277. 

Massachusetts.  —  Savary  v.  Clements,  8  Gray 
(Mass.)  155. 

And  see  supra,  this  title,  IV.  13.  a.  (3)  Wrong- 
ful Desertion  of  Ship  Before  End  of  Voyage. 

1.  Forfeiture  Not  Necessarily  Total.  —  Swain 
v .  Howland,  1  Sprague  (U.  S.)  424  ;  Lovrein  v. 
Thompson,  1  Sprague  (U.  S.)  355  ;  Gladding  v. 
Constant,  1  Sprague  (U.  S.)  73 ;  The  Steam- 
boat Swallow,  Olc.  Adm.  4. 

8.  Statutory  Forfeiture  of  Wages  for  Desertion. 
—  30  U.  S.  Stat,  at  L.  760,  §  19.  And  see  the 
cases  cited  in  the  notes  immediately  preceding. 

The  Forfeiture  under  the  English  Statute  may 
be  of  the  whole  or  any  part  of  the  wages  already 
earned.  The  Bark  Lilian  M.  Vigus,  10  Ben. 
(U.  S.)  385. 

9.  Seaman's  Clothes  and  Effects  Forfeitable  by 
Statute.  —  30  U.  S.  Stat,  at  L.  760,  §  19;  The 
John  Martin,  2  Abb.  (U.  S.)  1/2. 

When  Detention  of  Seaman's  Property  Is  Not 
Warranted. —  Cotel  v.  Hilliard,  4  Mass.  664. 

10.  Statutory  Provision  for  Imprisonment  of 
Deserters. —  30  U.  S.  Stat,  at  L.  760,  §  10. 

Deserters  from  Coasting  Vessels  Not  Liable  to 
Indictment  or  Information. —  U.  S.  v.  Buckley. 
31  Fed.  Rep.  804;  U.  S.  v.  Bain,  5  Fed.  Rep. 
192. 

Desertion  Punishable  by  Imprisonment  under 
English  Statute.  —  Robertson  v.  Baldwin,  165 
U.  S.  275. 
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treated  as  such  by  the  master,  is  punishable  by  forfeiture  of  a  certain  number 
of  days'  pay;1  and  also  by  imprisonment,  in  the  discretion  of  the  court,  for 
a  period  not  exceeding  one  month,  where  the  absence  occurs  in  a  foreign  port.2 

4.  Reclamation  and  Arrest  of  Deserters  —a.  Deserters  from  American 
Vessels.  —  By  statute  it  is  made  the  duty  of  all  consular  officers  to  reclaim 
deserters.3  Under  the  law  as  it  formerly  stood  a  deserter  might  be  appre- 
hended under  the  warrant  of  a  justice,*  or,  in  certain  cases,  without  a  warrant, 
and  compelled  forcibly  to  return  to  the  ship;5  but  the  statutes  warranting 
such  arrest  have  been  repealed  by  a  later  enactment.® 

b.  Arrest  and  Surrender  of  Deserters  from  Foreign  Vessels. 
—  The  arrest  and  surrender  of  deserters  from  foreign  ships,  in  accordance 
with  treaty  stipulations,  are  authorized  by  statute.'  This  statute,  however, 
does  not  warrant  the  apprehension  and  delivery  to  foreign  vessels  of  deserters 
who  are  American  citizens.8  By  the  terms  of  the  statute  the  deserter  is  to 
be  delivered  to  the  consul  of  the  nation  to  which  the  vessel  belongs,  and  the 
court  has  no  power  to  decree  that  he  be  restored  to  the  ship.9 

5.  Effect  of  Voluntary  Return  to  Ship.  —  Under  the  general  maritime  law  it 
is  the  duty  of  the  master  to  receive  a  deserter  back  to  the  vessel  if  he  offers 
to  return  in  a  proper  way  and  within  a  reasonable  time,  before  any  other 
person  has  been  engaged  to  take  his  place.10  Where  the  deserter  is  thus 
received  the  forfeiture  of  wages  is  cured.11  But  in  order  to  have  this  effect 
the  offer  to  return  must  be  made  in  a  proper  manner  13  and  in  seasonable 


1.  Absence  Without  Leave  Punishable  by  Partial 
Forfeiture.  —  30  L.  S.  Stat,  at  L.  760,  §  19,  cl. 
2.  See  also  Brink  v.  Lyons,  18  Fed.  Rep.  605; 
Cloutman  v.  Tunison,  i  Sumn.  (U.  S.)  373. 
And  see  supra,  this  title,  IV.  13.  a.  (4)  Failure 
to  loin,  Ship,  or  Absence  Therefrom  During 
Voyage. 

2.  Absence  Without  Leave  in  Foreign  Port  Pun- 
ishable by  Imprisonment.. —  30  U.  S.  Stat,  at  L. 
760,  §  19,  cl.  2;  The  Ship  Ericson,  3  Sawy.  (U. 
S.)  559- 

3.  Consular  Officers  Required  to  Reclaim  De- 
serters. —  U.  S.  Rev.  Stat.,  §  4600 ;  30  U.  S. 
Stat,  at  L.  761,  §  21. 

As  to  the  Powers  and  Duties  of  Consuls  under 
the  Statute,  see  The  W.  F.  Babcock,  (C.  C. 
A.)  85  Fed.  Rep.  978,  reversing  79  Fed.  Rep.  92. 

4.  Deserters  Formerly  Subject  to  Arrest  under 
Justice's  Warrant.  — 1  U.  S.  Stat,  at  L.  134; 
In  re  Bryant,  Deady  (U.  S.)  118;  Turner's 
Case,  1  Ware  (U.  S.)  83. 

Statute  Held  Constitutional.  ■ —  Robertson  v. 
Baldwin,  165  U.  S.  275  ;  Ex  p.  Pool,  2  Va.  Cas. 
276. 

Authority  of  Master  under  General  Maritime 
Law  Not  Superseded  by  Statute.  —  Turner's  Case, 
1  Ware  (U.  S.)  83. 

Forfeiture  Waived  by  Arrest  and  Imprisonment 
under  Statute.  —  Brower  v.  The  Schooner 
Maiden,  Gilp.  (U.  S.)  294 ;  Sherwood  v.  Mc- 
intosh, 1  Ware  (U.  S.)  109;  Bray  v.  Ship 
Atalanta,  Bee  Adm.  48. 

Arrest  of  Deserters  from  Fishing  Vessels. — 
The  Ianthe,  3  Ware  (U.  S.)  126,  12  Fed.  Cas. 
No.  6,992. 

5.  Deserters  Formerly  Subject  to  Arrest  Without 
Warrant.  —  17  U.  S.  Stat,  at  L.  274,  §  53. 

6.  Statutes  Authorizing  Arrest  of  Deserters  Re- 
pealed.—  Act  Dec.  21,  1898,  c.  28,  §  25;  30 
Stat,  at  I,.  764. 

7.  Arrest  and  Surrender  of  Deserters  from 
Foreign  Vessels. —  Sec  Tucker  v.  AlexandrofT, 


183  U.  S.  424,  reversing  (C.  C.  A.)  107  Fed. 
Rep.  437,  103  Fed.  Rep.  198. 

8.  Apprehension  and  Delivery  of  American  Citi- 
zens to  Foreign  Vessels  Not  Authorized.  —  The 

Falls  of  Keltie,  114  Fed.  Rep.  357. 

9.  Decree  that  Deserter  Be  Restored  to  Ship  Un- 
authorized.—  U.  S.  v.  Kelly,  108  Fed.  Rep.  538, 
in  which  case,  however,  it  was  further  held 
that  the  court  had  authority  to  order  the  de- 
livery of  the  deserter  to  the  consul  on  board 
the  ship,  or  to  some  person  authorized  to  act 
for  the  consul. 

10.  Duty  of  Master  to  Receive  Back  Deserter.  — 
Cloutman  v.  Tunison,  1  Sumn.  (U.  S.)  373; 
The  Rovena,  1  Ware  (U.  S.)  309;  Sherwood  v. 
Mcintosh,  1  Ware  (U.  S.)  109  ;  The  Quintero, 
1  Lowell  (U.  S.)  38;  Whitton  v.  The  Brig  Com- 
merce, 1  Pet.  Adm.  160;  The  Ship  Philadel- 
phia, Olc.  Adm.  216.  But  compare  Scully  v. 
The  Steamer  Great  Republic,  r  Sawy.  (U.  S.) 
3i- 

11.  Forfeiture  Cured  Where  Deserter  Returns  and 
Is  Received  by  Master. —  Miller  v.  Brant.  2 
Campb.  590;  The  Quintero,  1  Lowell  (U.  S.) 
38;  The  Ship  Mentor,  4  Mason  (U.  S.)  84; 
Emerson  v.  Howland,  1  Mason  (U.  S.)  45  ; 
Cloutman  v.  Tunison,  1  Sumn.  (U.  S.)  373  ; 
Hart  v.  The  Brig  Otis,  Crabbe  (U.  S.)  52;  In- 
graham  v.  Albee,  Blatchf.  &  H.  Adm.  289; 
Whitton  v.  The  Brig  Commerce,  1  Pet.  Adm. 
160;  Whiteman  v.  The  Ship  Neptune,  1  Pet. 
Adm.  180.  See  Brig  Betsey  v.  Duncan,  2  Wash. 
(U.  S.)  272. 

A  Stipulation  to  the  Contrary  in  the  Shipping 
Articles  Is  Void. —  Freeman  v.  Baker.  Blatchf.fi 
H.  Adm.  372.  And  see  Lang  v.  Holbrook. 
Crabbe  (U.  S.)  179. 

12.  Welcome  v.  The  Yosemite.  18  Fed. 
Rep.  383,  holding  that  the  offer  to  return 
must  be  made  by  each  deserter  in  person,  and 
not  by  one  representing  the  others  in  their 
absence. 
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time.1  A  return  coupled  with  a  refusal  to  do  duty,8  or  a  clandestine  return,3 
does  not  cure  the  forfeiture. 

6.  Entry  in  Log-book  as  Evidence  of  Desertion.  —  If  the  statutory  penalty  for 
desertion  is  invoked,  it  is  essential  that  an  entry  of  the  desertion  should  have 
been  made  in  the  log-book,  on  the  day  that  it  occurred,  stating  the  name  of 
the  deserter  and  that  his  absence  was  without  leave.4  But  such  entry  is  not 
essential  to  the  proof  of  a  desertion  under  the  general  maritime  law.5  Nor 
does  it  constitute  conclusive  evidence  of  a  statutory  desertion. w 

7.  Aiding  or  Persuading  Seamen  to  Desert.  —  In  Georgia  there  is  a  statute 
making  it  a  misdemeanor  for  any  person  to  aid  or  induce  any  articled  seaman 
to  desert  from  his  vessel  while  such  vessel  is  within  the  waters  of  the  state.7 
Under  the  English  statutes  persons  who  persuade,  or  attempt  to  persuade, 
seamen  to  neglect  or  refuse  to  join  or  to  proceed  to  sea  in  their  ships,  or  to 
desert  therefrom,  are  liable  to  penalties. s 

8.  Harboring  or  Secreting  Deserters.  —  Persons  who  harbored  or  secreted 
deserters  from  vessels  were  formerly  liable  to  penalties  by  statute; 9  but  this 
act  has  been  repealed  by  a  recent  enactment.10  A  similar  statute,  however, 
is  still  in  force  in  England.11 

XII.  Laws  for  Protection  and  Relief  of  Seamen  —  1.  Laws  Providing 
for  Return  of  Seamen  to  United  States  —  a.  Penalty  for  Failure  to  Return. 
—  The  liability  of  masters  of  vessels  for  failure  to  return  seamen  to  the  United 


1.  Forfeiture  Not  Cured  unless  Return  Is  Season- 
able. —  The  John  Martin,  2  Abb.  (U.  S.) 
172;  Whitton  v.  The  Brig  Commerce,  1 
Pet.  Adm.  160;  Malone  v.  Bell,  1  Pet.  Adm. 
130. 

2.  Return  Coupled  with  Refusal  to  Work  Not 

Sufficient.  —  The  Brig  Cadmus  v.  Matthews,  2 
Paine  (U.  S.)  229. 

3.  Clandestine  Return  Not  Sufficient.  —  Ulary 
V.  The  Ship  Washington,  Crabbe  (U.  S.)  204 ; 
The  Ship  Philadelphia,  Olc.  Adm.  216;  Allen  v. 
Hallet,  Abb.  Adm.  573. 

4.  Entry  in  Log-book  Essential  to  Statutory 
Desertion  —  Requisites  of  Entry.  —  30  U.  S. 
Stat,  at  L.  761,  §  20. 

United  States.  —  The  John  Martin,  2  Abb. 
(U.  S.)  172;  The  Bark  Lillian  M.  Vigus,  10 
Ben.  (U.  S.)  385  ;  The  Schooner  Catawanteak, 
2  Ben.  (U.  S.)  189;  The  Brig  Cadmus  v. 
Matthews,  2  Paine  (U.  S.)  229;  The  Quintero, 
1  Lowell  (U.  S.)  38 ;  Cloutman  v.  Tunison,  1 
Sumn.  (U.  S.)  373;  The  Hercules,  1  Sprague 
(U.  S.)  534;  The  Ada,  2  Ware  (U.  S.)  408,  1 
Fed.  Cas.  No.  38 ;  The  Rovena,  1  Ware  (U.  S.) 
309 ;  The  Schooner  Phcebe  v.  Dignum,  1  Wash. 
(U.  S.)  48 ;  Knagg  v.  Goldsmith,  Gilp.  (U.  S.) 
207 ;  Brower  v.  The  Schooner  Maiden,  Gilp. 
(U.  S.)  294;  Douglass  v.  Eyre,  Gilp.  (U. 
S.)  147;  Snell  v.  The  Brig  Independence, 
Gilp.  (U.  S.)  140;  Wood  v.  The  Brigantine 
Nimrod,  Gilp.  (U.  S.)  83  ;  Magee  v.  The  Ship 
Moss,  Gilp.  (U.  S.)  219;  Ulary  v.  The  Ship 
Washington,  Crabbe  (U.  S.)  204 ;  Hart  v.  The 
Brig  Otis,  Crabbe  (U.  S.)  s2  I  Brink  v.  Lyons, 
18  Fed.  Rep.  605;  Bray  v.  Ship  Atalanta,  Bee 
Adm.  48  ;  The  Cadmus,  Blatchf.  &  H.  Adm.  139  ; 
The  Martha,  Blatchf.  &  H.  Adm.  151  ;  Malone 
v.  Bell,  1  Pet.  Adm.  139. 

Maine.  —  Spencer  v.  Eustis,  21  Me.  519,  38 
Am.  Dec.  277. 

Massachusetts.  —  Roberts  v.  Knights,  7  Allen 
(Mass.)  449. 

New  York.  —  Worth  v.  Mumford,  1  Hilt.  (N. 
Y.)  1. 
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Stipulation  to  Contrary  in  Articles  Void.  —  The 

Sarah  Jane,  Blatchf.  &  H.  Adm.  401. 

Vessels  in  Coasting  Trade,  with  Certain  Excep- 
tions, Exempted  from  Requirements  of  Statute.  — 
The  Victorian,  88  Fed.  Rep.  797. 

Requirements  of  English  Statutes.  —  The  Bark 
Lilian  M.  Vigus,  10  Ben.  (U.  S.)  385. 

5.  Entry  Not  Essential  to  Prove  Desertion 
under  General  Maritime  Law. —  The  John  Mar- 
tin, 2  Abb.  (U.  S.)  172 ;  Welcome  v.  The  Yosem- 
ite,  18  Fed.  Rep.  383  ;  The  Brig  Osceola,  Olc. 
Adm.  450 ;  Worth  v.  Mumford,  1  Hilt.  (N. 
Y.)  1. 

6.  Log-book  Entry  Not  Conclusive.  —  Orne  v. 

Townsend,  4  Mason  (U.  S.)  541  ;  The  Hercules, 
1  Sprague  (U.  S.)  534;  Douglass  v.  Eyre,  Gilp. 
(U.  S.)  147;  Jones  v.  The  Brig  Phienix,  1  Pet. 
Adm.  201  ;  Worth  v.  Mumford,  1  Hilt.  (N.  Y.)  1. 

The  Entry  Is  Prima  Facie  Evidence  of  its  own 
truth  in  every  particular,  and  to  be  falsified  it 
must  be  disproved  by  satisfactory  evidence. 
Douglass  v.  Eyre,  Gilp.  (U.  S.)  147. 

7.  Aiding  or  Persuading  Seamen  to  Desert.  — 
Handel  v.  Chaplin,  11 1  Gar  800,  holding  that  the 
statute  is  constitutional,  and  within  the  power 
of  the  state  legislature  to  enact. 

8.  English  Statute.  —  Reg.  v.  Lynch,  (1898)  1 
Q.  B.  61. 

Informalities  in  Engagement  of  Seamen  No 
Defense.  —  Austin  v.  Olsen,  L.  R.  3  Q.  B.  208. 
Storekeeper  on  Ship  a  Seaman  Within  Statute. 

—  Thomson  v.  Hart,  18  Sc.  Sess  Cas.  (4th  ser.) 
Just.  Cas.  3. 

9.  Harboring  or  Secreting  Deserters  from  Foreign 
Vessels  Not  Within  Statute.  —  Grant  v.  U.  S., 
(C.  C.  A.)  58  Fed.  Rep.  694,  reversing  55  Fed. 
Rep.  414.  And  see  the  report  of  the  case  in  the 
lower  court  for  various  points  not  considered 
on  appeal. 

10.  Act  Dec.  21,  1898,  c.  28,  §  25  ;  U.  S.  Stat. 

at  L.  764. 

11.  English  Statute  —  Not  Applicable  to  Harbor- 
ing of  Deserters  from  Foreign  Ships.  —  Leary  v. 
Lloyd,  6  Jur.  N.  S.  1246. 
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Crimes  and  Offenses. 


SEAMEN. 


Mutiny,  Bevolt,  etc. 


States  has  been  treated  in  another  article.1  Under  the  present  statute  owners 
of  vessels  are  also  liable  to  penalties  for  such  failure.* 

b.  Return  of  Destitute  Seamen  by  Consuls.  —  By  statute  it  is 
made  the  duty  of  American  consuls  in  foreign  ports  to  provide  for  such  mari- 
ners of  the  United  States  as  are  found  destitute  within  their  districts  sufficient 
sustenance  and  a  passage  to  the  United  States  at  the  public  expense ;  and 
masters  of  vessels  are  required  to  receive  them  and  allow  them  a  passage 
home  for  a  sum  fixed  by  law.3 

2.  Clothing  of  Seamen  Exempted  from  Attachment.  —  By  statute  the  clothing 
of  a  seaman  is  exempted  from  attachment,  and  persons  detaining  the  same, 
after  demand  by  the  seaman,  are  made  liable  to  a  penalty.4 

3.  Vessels  Required  to  Provide  Warm  Quarters  in  Cold  Weather.  —  Vessels  are 
required  by  statute  to  provide  a  safe  and  warm  room  for  the  use  of  seamen 
in  cold  weather;5  and  where  this  statutory  provision  is  violated,  the  seamen 
may  leave  the  vessel  without  forfeiting  their  wages  if  the  captain,  on  their 
complaint,  refuses  to  remedy  the  deficiency.6  But  they  are  not  entitled  to 
their  wages  if  they  leave  without  making  complaint  to  the  captain.7 

4.  Right  to  Lay  Complaints  Before  Consuls  Secured  by  Statute.  —  The  right  to 
lay  their  complaints  before  consuls  in  foreign  ports  is  secured  to  seamen  by 
statute.8  This  statutory  right,  however,  extends  only  to  such  causes  of 
complaint  as  are  specified  in  the  statute,  and  not  to  complaints  regarding 
affrays  or  quarrels  with  the  officers.9  And  such  right  is  to  be  exercised  under 
the  fair  and  reasonable  discretion  of  the  master  as  to  the  time  and  mode  of 
landing.10 

XIII.  Crimes  and  Offenses — 1.  Mutiny,  Revolt,  and  Kindred  Offenses  — 
In  General. — Mutiny,  revolt,11  endeavor  to  make  a  mutiny  or  revolt,  and  confine- 
ment of  the  master  13  are  all  made  criminal  offenses,  punishable  by  fine  and 
imprisonment,  under  the  laws  of  the  United  States. 

Revolt  and  Mutiny.  —  A  revolt  or  mutiny  consists  in  attempting  to  usurp  the 

1.  Liability  of  Master  for  Failure  to  Return  holding  also  that  the  crew  were  not  justified  in 
Seamen  to  United  States.  —  See  the  title  Mas-  refusing  to  do  duty  on  account  of  the  master's 
ters  of  Vessels,  vol.  20,  p.  201.  And  also  see  action  in  this  regard,  unless  such  refusal  was 
29  U.  S.  Stat,  at  L.  688,  §  3.  necessary  to  prevent  the  loss  of  the  right. 

2.  Owner  Liable  to  Penalties.  —  29  U.  S.  Stat.  11.  Mutiny  and  Revolt  Criminal  Offenses. — 
at  L.  688,  §  3.  Rev.  Stat.  U.  S.,  §  5360. 

3.  Duty  of  Consuls  to  Provide  for  Destitute  Sea-  Mutiny  in  the  Navy.  —  By  the  rules  of  the 
men.  —  U.  S.  Rev.  Stat,  §§  4577-4579  ;  Hutchin-  navy  of  the  United  States  mutiny  is  punish- 
son  v.  Coombs,  1  Ware  (U.  S.)  65  ;  Luscom  v.  able  by  death  or  such  other  punishment  as  a 
Osgood,  1  Sprague  (U.  S.)  82  ;  U.  S.  v.  Sharp,  court-martial  shall  direct.  Humphreys  v.  Brig 
Pet.  (C.  C.)  118.  America,   Bee  Adm.  237;    Rev.   Stat.  U.  S., 

Duty  of  Master  to  Furnish  Transportation. —  §  1624,  art.  4.    And  see  The  Nimrod,  1  Ware 

See  the  title  Masters  of  Vessels,  vol.  20,  p.  (U.  S.)  9. 

193.  Jurisdiction  of  United  States  Courts.  —  See  U. 

Seamen  Thus  Transported  Are  Bound  to  Do  Duty  S.  v.  Roberts,  27  Fed.  Cas.  No.  16,173;  U.  S. 

on  board  the  ship  transporting  them,  according  v.  Lynch,  2  N.  Y.  Leg.  Obs.  51,  26  Fed.  Cas. 

to  their  abilities.    U.  S.  v.  Sharp,  Pet.  (C.  C.)  No.  15,648;  U.  S.  v.  Smith,  3  Wash.  (U.  S.)  78. 

118.  12.  Endeavor  to  Make  Mutiny  or  Revolt  and 

4.  U.  S.  v.  Younger,  92  Fed.  Rep.  672,  in  Confinement  of  Master  Criminal  Offenses. —  Rev. 
which  case  it  was  held  that  the  penalty  was  re-  Stat.  U.  S.,  §  5359. 

coverable  by  a  civil  action  only,  and  that  vio-  If  no  actual  revolt  is  made,  the  statute  pun- 

lation  of  the  statute  was  not  punishable  as  a  ishes,  though  in  a  milder  manner,  attempts  to 

crime.  commit  a  revolt  and  various  acts  likely  to  lead 

5.  U.  S.  Rev.  Stat.,  §  4572.  to  mutiny,  and,  among  them,  to  assemble  with 

6.  The  Ida  McKay,  99  Fed.  Rep.  1002.  others  on  board  "  in  a  tumultuous  and  mutin- 

7.  No  Right  to  Leave  Without  Complaint.  —  ous  manner."  U.  S.  v.  Peterson,  1  Woodb.  & 
The  A.  M.  Baxter,  93  Fed.  Rep.  479;  The  C.  F.  M.  (U.  S.)  305. 

Sargent.  95  Fed.  Rep.  179.  Endeavor  to  Make  Revolt  in  Foreign  Port  an 

8.  Right  to  Lay  Complaints  Before  Consul  Se-  Offense  Within  Statute.  —  U.  S.  v.  Keefe,  3 
cured  by  Statute.  —  Morris  v.  Cornell,  1  Sprague  Mason  (U.  S.)  475.  And  see  U.  S.  v.  Hamil- 
(U.  S.)  62;  Knowlton  v.  Boss,  1  Sprague  (U.  ton,  1  Mason  (U.  S.)  443. 

S.)  163;  Jordan  v.  Williams,  r  Curt.  (U.  S.)  69.  Offense  of  Endeavor  to  Make  Revolt  Not  Re- 

9.  Jordan  v.  Williams,  1  Curt.  (U.  S.)  69.  pealed  by  Shipping  Commissioner's  Act.  —  In  re 

10.  Jordan  v.  Williams,  1  Curt.  (U.  S.)  69,  Simpson,  119  Fed.  Rep.  620. 
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Definition. 


command  from  the  master,  or  to  deprive  him  of  it  for  any  purpose  by  vio- 
lence, or  in  resisting  him  in  the  free  and  lawful  exercise  of  his  authority,  the 
overthrowing  of  the  legal  authority  of  the  master  with  an  intent  to  remove 
him  against  his  will,  and  the  like.1 

Endeavor  to  Make  Revolt.  —  The  offense  of  endeavor  to  make  a  revolt  is  not 
defined  by  the  statute,  but  it  has  been  held  that  it  consists  in  an  endeavor  to 
incite  the  crew  to  overthrow  the  lawful  authority  and  command  of  the  master 
and  officers  of  the  ship ;  that  is  to  say,  an  endeavor  to  make  a  mutiny  among 
the  crew  or  to  stir  up  a  general  disobedience  or  resistance  to  the  authority 
of  the  officers.2 

Confinement  of  Master.  —  Any  wrongful  restraint  of  the  master,  whether  by 
depriving  him  of  the  use  of  his  limbs,  or  by  shutting  him  up  in  the  cabin,  or, 
by  intimidation,  preventing  him  from  the  free  use  of  every  part  of  the  vessel, 
amounts  to  a  confinement  in  contemplation  of  law.3  It  is  immaterial  how 
long  the  restraint  continues,  whether  for  a  considerable  time  or  only  for  a 
minute  or  two.4  And  the  purpose  of  the  restraint  is  also  immaterial,5  unless 
the  seamen  can  prove  that  it  was  imposed  in  justifiable  self-defense  or  for 
some  other  legal  cause.6 

2.  Abandonment  of  Seamen  in  Foreign  Ports.  —  The  criminal  liability  of 
masters  of  vessels  for  abandoning  seamen  in  foreign  ports  has  been  treated 
elsewhere  in  this  work.7 

3.  Unauthorized  Boarding  of  Arriving  Vessel.  —  With  a  view  to  the  protec- 
tion of  seamen  against  boarding-house  runners  and  other  persons  seeking  to 
impose  upon  them,  it  is  made  an  offense  by  statute,  both  in  the  United 
States  and  in  England,  for  any  person  to  board  an  arriving  vessel  without  the 
consent  of  the  master  or  authority  of  law  before  such  vessel  has  reached  her 
port  of  destination  and  been  completely  moored  there.8 


SEA  POSTAGE.  —  See  note  9. 

1.  What  Constitutes  Mutiny  or  Revolt.  —  Rev. 

Stat.  U.  S.,  §  5360  ;  The  Stacey  Clarke,  54  Fed. 
Rep.  533;  U.  S.  v.  Haines,  5  Mason  (U.  S.) 
272;  U.  S.  v.  Hemmer,  4  Mason  (U.  S.)  107; 
U.  S.  v.  Nye,  2  Curt.  (U.  S.)  225;  U.  S.  v. 
Borden,  1  Sprague  (U.  S.)  374;  U.  S.  v.  Peter- 
son, 1  Woodb.  &  M.  (U.  S.)  305  ;  U.  S.  v.  Sharp, 
Pet.  (C.  C.)  118. 

Unseaworthiness  of  Ship  No  Justification  of 
Mutiny.  —  U.  S.  v.  Staly,  1  Woodb.  &  M.  (U. 
S.)  338.  But  see  The  Ship  Moslem,  Olc.  Adm. 
289. 

Unreasonable  Conduct  and  Orders  of  Master  No 
Justification. —  Reg.  v.  Rose,  2  Cox  C.  C.  329. 
Proof  of  Nationality  of  Vessel.  —  U.  S.  v. 

Seagrist,  4  Blatchf.  (U.  S.)  421.  And  see  U.  S. 
v.  Peterson,  1  Woodb.  &  M.  (U.  S.)  305. 

2.  What  Constitutes  an  Endeavor  to  Make  a 
Revolt.  —  U.  S.  v.  Haines,  5  Mason  (U.  S.) 
272;  U.  S.  v.  Barker,  5  Mason  (U.  S.)  404;  U. 
S.  v.  Savage,  5  Mason  (U.  S.)  460;  U.  S.  v. 
Nye,  2  Curt.  (U.  S.)  225 ;  U.  S.  v.  Smith,  1 
Mason  (U.  S.)  147;  U.  S.  v.  Lawrence,  1 
Cranch  (C.  C.)  94;  U.  S.  v.  Cassedy,  2  Sumn. 
(U.  S.)  582;  U.  S.  v.  Matthews,  2  Sumn.  (U. 
S.)  470;  U.  S.  v.  Ashton,  2  Sumn.  (U.  S.)  13; 
U.  S.  v.  Thompson,  1  Sumn.  (U.  S.)  168;  U.  S. 
v.  Kelly,  4  Wash.  (U.  S.)  528,  11  Wheat.  (U. 
S.)  417;  U.  S.  v.  Smith,  3  Wash.  (U.  S.)  78. 

3.  What  Constitutes  Confinement  of  Master.  — 
U.  S.  v.  Hemmer,  4  Mason  (U.  S.)  107;  U.  S. 
v.  Smith,  3  Wash.  (U.  S.)  78,  525;  U.  S.  v. 
Sharp,  Pet.  (C.  C.)  118. 


142 


Constructive  Confinement.  —  U.  S.  v.  Bladen, 

Pet.  (C.  C.)  213. 

4.  Duration  of  Restraint  Immaterial.  —  U.  S. 

v.  Smith,  3  Wash.  (U.  S.)  525;  U.  S.  v.  Bladen, 
Pet.  (C.  C.)  213. 

5.  Purpose  of  Restraint  Immaterial.  —  U.  S. 
v.  Savage,  5  Mason  (U.  S.)  460. 

6.  Justification  of  Restraint. —  U.  S.  v.  Savage, 
5  Mason  (U.  S.)  460  ;  U.  S.  v.  Sharp,  Pet.  (C.  C.) 
118.    And  see  Reg.  7'.  Rose,  2  Cox  C.  C.  329. 

If  the  Master  Is  About  to  Do  an  Illegal  Act, 
and  especially  to  do  a  felony,  a  seaman  may  law- 
fully confine  or  restrain  him.  So  a  seaman 
may  confine  the  master  in  justifiable  self-de- 
fense. If  the  master  assault  him  without  cause, 
he  may  restrain  the  master  with  so  much  force 
and  so  long  as  is  necessary  for  this  purpose. 
U.  S.  v.  Thompson,  1  Sumn.  (U.  S.)  168. 

7.  Criminal  Liability  of  Master  for  Abandoning 
Seamen  in  Foreign  Ports.  —  See  the  title  Mas- 
ters of  Vessels,  vol.  20,  p.  203. 

8.  Unauthorized  Boarding  of  Arriving  Vessel  a 
Criminal  Offense.  —  Attwood  v.  Case,  1  Q.  B. 
D.  134  ;  Rev.  Stat.  U.  S.,  §  4606  ;  U.  S.  v.  Ander- 
son, 10  Blatchf.  (U.  S.)  226  ;  U.  S.  v.  Sullivan,  43 
Fed.  Rep.  602;  Com.  v.  Kennedy,  160  Mass.  312. 

9.  Sea  Postage.  —  Sea  postage  is  the  dif- 
ference between  the  total  postage  and  the 
United  States  inland  postage,  plus  the  inland 
postage  of  the  foreign  receiving  country,  when 
charged,  and  all  intermediate  transit  charges 
when  made.  Pacific  Mail  Steamship  Co.  v.  U. 
S.,  28  Ct.  CI.  17. 

Volume  XXV. 


SEARCHES  AND  SEIZURES. 


By  Basil  Jones. 

I.  Definition,  144. 

1.  Search,  144. 

2.  Seizure,  144. 

3.  Search  Warrant,  144. 

II.  Constitutional  Provisions,  144. 

1.  Under  Federal  Constitution,  144. 

2.  Under  State  Constitutions,  145. 

3.  Purposes  of  Enactments,  145. 

III.  Searches  and  Seizures  Which  Are  Authorized,  145. 

1.  At  Common  Law,  145. 

2.  Under  Constitutional  Provisions,  146. 

a.  In  General,  146. 

b.  Reasonable  Search  and  Seizure.  Not  Prohibited,  146. 

c.  Articles  Held  in  Violation  of  Law,  146. 

(1)  /;/  General,  146. 

(2)  Gaming  Implements,  146. 

(3)  Intoxicating  Liquors,  147. 

(4)  Stolen  Goods,  147. 

(5)  Lottery  Tickets,  147. 

(6)  Excisable  Articles,  147. 

(7)  Seizure  under  Game  Laws,  147. 
Miscellaneous  Purposes,  147. 
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1.  Lssuance,  147. 

0.  /«  General,  i^j. 

b.  Probable  Cause,  147. 

c.  Oath  or  A  ffirmation,  148. 

2.  Form  and  Requisites,  148. 

3.  Execution,  148. 

V.  Unreasonable  Searches  and  Seizures,  148. 

1.  Under  General  Warrants,  148. 

2.  Under  Warrant  Issued  upon  Suspicion,  149. 

3.  Search  of  Person,  149. 

4.  Arrest  Without  Warrant,  149. 

5.  Compulsory  Production  of  Evidence,  149. 

6.  Searches  Made  for  Private  Ends,  149. 

7.  Seizure  of  Property  of  Third  Person,  150. 

8.  Effect  of  Voluntary  Delivery  of  Property,  150. 

9.  Liability  for  Unreasonable  Search  and  Seizure,  150. 

a.  Liability  of  Officer,  150. 

/>.  Lialu'lity  of  Person  Applying  for  Warrant,  150. 

VI.  Searches  and  Seizures  under  Liquor  Acts,  151. 

1.  Statutory  Provisions,  151. 

2.  Nature  of  Proceedings,  151. 

3.  When  Liquor  Liable  to  Seizure,  152. 

4.  Necessity  of  Warrant,  152. 
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9.  jurisdiction,  154. 

10.  Prosecution  of  Person  Not  Bar  to  Proceeding  in  Rem,  154. 

11.  Evidence,  154. 

VII.  Admissibility  of  Evidence  Secured  by  Search  or  Seizure,  154. 
VIII.  Disposition  of  Property,  155. 

CROSS-REFERENCES. 

For  matters  of  Procedure  see  the  Encyclopaedia  of  Pleading  and  Practice, 
titles  INTOXICATING  LIQUORS,  vol.  11,  p.  580  et  seq.;  SEARCH 
WARRANTS,  vol.  19,  p.  323. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ARREST,  vol.  2,  pp.  858,  867,  869;  CONSTI- 
TUTIONAL LAW,  vol.  6,  p.  962;  INTERNATIONAL  LAW,  vol.  16, 
p.  1184;  INTOXICATING  LIQUORS,  vol.  17,  p.  189;  WARRANTS; 
WITNESSES. 

1.  Definition  —  1.  Search.  —  In  criminal  law  a  search  is  an  examination  01 
inspection,  by  authority  of  law,  of  one's  premises  or  person,  with  a  view  to 
the  discovery  of  stolen,  contraband,  or  illicit  property,  or  some  evidence  of 
guilt,  to  be  used  in  the  prosecution  of  a  criminal  action,  for  some  crime  or 
offense  with  which  he  is  charged.1 

2.  Seizure.  —  By  seizure  is  meant  the  taking  possession  of  property  by 
authority  of  law.2 

Actual  and  Constructive  Seizure.  —  The  manner  of  the  seizure,  whether  actual  or 
constructive,  depends  upon  the  nature  of  the  thing  seized;  as  applied  to  sub- 
jects capable  of  manual  delivery,  the  term  means  capture  or  final  taking  into 
custody,3  but  it  does  not  always  involve  taking  into  manual  possession.  An 
assertion  of  control  with  a  present  power  and  intent  to  exercise  it  is  sufficient.4 

3.  Search  Warrant.  —  A  search  warrant  is  the  warrant  authorizing  the 
making  of  the  search  and  seizure.5 

II.  Constitutional  Provisions  —  1.  Under  Federal  Constitution.  —  Under 
the  Federal  Constitution  it  is  provided  that  the  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  that  no  warrants  shall  issue 
but  upon  probable  cause,  supported  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched  and  the  persons  or  things  to  be  seized.0 

Protection  Against  Self-incrimination.  — There  is  an  intimate  relation  between  this 
provision  and  the  constitutional  prohibition  against  compelling  a  man  in  a 
criminal  case  to  be  a  witness  against  himself. 7  The  unreasonable  searches 
and  seizures  condemned  in  the  former  are  nearly  always  made  for  the  purpose 
of  compelling  a  man  to  give  evidence  against  himself,  and  the  prohibition  in 
the  latter  provision  throws  light  on  the  questions  as  to  what  is  the  unrea- 
sonable search  and  seizure  condemned  in  the  former.  Not  only  the  breaking 
in  and  search  of  a  man's  property  come  within  the  prohibition  of  the  two 

1.  Search  Defined.  —  Black's  Law  Diet.    See  Seizure    and    Capture    Distinguished.  —  See 

also  Bouv.  Law  Diet.  Capture,  vol.  5,  p.  144. 

Visit  and  Search  in  International  Law.  —  See  3.  Actual  and  Constructive  Seizure.  —  Pelham 

the  title  International  Law,  vol.  16,  p.  1184  v.  Rose,  9  Wall.  (U.  S.)  106. 

et  seq.  4.  Miller  v.  U.  S.,  11  Wall.  (U.  S.)  296. 

2.  Seizure  Defined. — And.  Law  Diet.  "Actual  Seizure." — See  Actual,  vol.  1,  p.  605. 
.  Seizure  Within  Meaning  of  Marine  Insurance  5.  New  York  Code  Crim.  Proc,  §  791,  defines 
Policy.  — See  the  title  Marine  Insurance,  vol.  a  search  warrant  to  be  "an  order  in  writing  in 
19,  p.  1029  et  seq.  the  name  of  the  people,  signed  by  a  magistrate, 

Seizure  of  Property  for  Violation  of  Revenue  directed  to  a  peace  officer,  commanding  him  to 

Laws. —  See  the  title  Revenue  Laws,  vol.  24,  search  for  personal  property  and  bring  it  before 

p.  9.30  et  seq.  the  magistrate."    See  People  v.  Noelke,  29  Hun 

Seizure  and  Inspection  of  Mail  Matter.  — See  (N.  Y.)  461. 

the  title  Postal  Laws,  vol.  22,  p.  1056.  6,  U.  S.  Const.,  Amendment  TV. 

Seizure  of  Property  in  Time  of  War.  —  See  the  7.  Self-incriminating  Evidence. —  U.  S.  Const., 

title  War,  Amendment  V. 
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provisions,  but  also  any  forcible  and  compulsory  extortion  of  his  own  testi- 
mony or  of  his  private  papers  to  be  used  as  evidence  to  convict  him  of  crime 
or  to  forfeit  his  goods.1 

Not  a  Privilege  Granted  by  Constitution.  — -  The  right  protected  by  this  provision 
not  having  been  derived  from  the  constitutional  enactment,2  it  cannot  be 
said  to  be  a  right,  privilege,  or  immunity  granted  or  secured  by  the 
Constitution.3 

Provision  of  Federal  Constitution  Not  Applicable  to  States.  —  This  prohibition  is 
intended  to  operate  upon  the  national  government  alone,  and  not  to  limit 
the  powers  of  the  state  governments  in  respect  to  their  own  people.4 

2.  Under  State  Constitutions.  —  Similar  provisions  are  found  in  the 
constitutions  of  the  several  states.5 

Prohibition  Not  Applicable  to  Acts  of  Individuals.  —  These  provisions  are  intended 
as  a  limitation  upon  the  power  of  the  state  to  make  such  searches  and  seizures 
for  its  own  benefit,  and  has  no  reference  to  unauthorized  acts  of  individuals.0 

3.  Purposes  of  Enactments.  —  The  prohibition  was  intended  strictly  and 
carefully  to  limit,  restrain,  and  regulate  the  granting  and  issuance  of  search 
warrants  for  the  general  class  of  cases  in  and  to  the  furtherance  of  the  objects 
of  which  they  had  before  been  recognized  and  allowed  as  justifiable  and  law- 
ful processes,  and  not  so  to  vary  and  enlarge  the  purposes  for  and  occasions 
on  which  they  might  be  used,  or  to  make  them  legal  and  available  in  the 
course  or  for  the  maintenance  of  civil  proceedings.7 

III.  Searches  and  Seizures  Which  Are  Authorized  —  1.  At  Common  Law. 

—  Proceedings  whereby  stolen  goods  may  be  searched  for,  and,  if  found, 
seized  and  placed  in  official  custody,  have  been  known  to  the  criminal  law 
from  a  very  early  period.8  Search  warrants  were  never  recognized  by  the 
common  law  as  processes  which  might  be  availed  of  by  individuals  in  the 
course  of  civil  proceedings,  or  for  the  maintenance  of  any  mere  private  right; 
but  their  use  was  confined  to  cases  of  public  prosecutions,  instituted  and 
pursued  for  the  suppression  of  crime  or  for  the  detection  and  punishment  of 
criminals.  Even  in  those  cases  their  legality  was  formerly  doubted;  and  it 
has  been  said  that  they  crept  into  the  law  by  imperceptible  practice.  But 
their  legality  has  long  been  considered  to  be  established  on  the  ground  of 
public  necessity,  because  without  them  felons  and  other  malefactors  would 
escape  detection.9 

1.  Boyd  v.  U.  S.,  1 1 6  U.  S.  616.  See  infra.  In  practical  effect,  it  merely  operates  as  a 
this  title,  V.  5-  Compulsory  Production  of  Evi-  guaranty  of  the  continued  existence  of  the  com- 
dence.  See  also  the  title  Evidence,  vol.  n,  p.  mon-law  right  which  it  recognizes,  and  as  an 
541  ct  scq.,  in  this  work,  and  the  title  Penal-  inhibition  of  its  abridgment  by  legislative  au- 
tiks  and  Penal  Actions,  16  Encyc.  of  Pl.  and      thority.    Carey  v.  Sheets,  67  Ind.  375. 

Pr.  294.  Constitutional  Provision  Not  Applicable  to  Cases 

2.  See  infra,  this  title,  Searches  and  Seizures  of  Extradition. —  In  re  De  Giacomo,  12  Blatchf. 
Which  Are  Authorized  —  At  Common  Law.         (U.  S.)  391. 

3.  U.  S.  v.  (  rosby,  1  Hughes  (U.  S.)  448.  8.   Search  and   Seizure  at  Common  Law  — 

4.  States  Not  Controlled  by  Federal  Provision.      England.  —  Entick  v.  Carrington,  19  How.  St. 

—  Smith  v.  Maryland,   18  How.   (U.  S.)   76;      Tr.  1030. 

Gindrat  v.   People,   138  111.   103;  Cooperative         United  States.  —  U.  S.  v.  Three  Tons  Coal,  6 
Bldg.,  etc.,  Assoc.  v.  State,  156  Ind.  463;  Reed      Biss.  (U.  S.)  379;  Boyd  v.  U.  S.,  116  U.  S.  616; 
v.  Rice,  2  J.  J.  Marsh.  (Ky.)  44;  People  v.      U.  S.  v.  Crosby,  1  Hughes  (U.  S.)  448. 
Glennon,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)         Indiana.  —  Carey  v.  Sheets,  67  Ind.  375. 
1;  State  v.  Fitzpatrick,  16  R.  t.  60;  State  v.         Louisiana.  —  Larthet  v.  Forgay,  2  La.  Ann.  524. 
Atkinson,  40  S.  Car.  363  ;  State  v.  Brennan,  2         Massachusetts.  —  Fisher  v.  McGirr,   1  Gray 
S.  Dak.  384.    See  also  Barron  v.  Baltimore,  7      (Mass.)  1,  61  Am.  Dec.  381  ;  Robinson  v.  Rich- 
Pet.  (U.  S.)  243;  Fox  v.  Ohio,  s  How.  (U.  S.)      ardson,  13  Gray  (Mass.)  454. 
434;  Spies  v.  Illinois,  123  U.  S.  131.  Nezv  Hampshire.  —  State  v.  Spirituous  Liq- 

5.  See  the  constitutions  of  the  several  states      uors,  68  N.  H.  47. 

and  the  decisions  cited  infra,  this  title.  New  Jersey.  —  Farrow  v.  Springer,  57  N.  J. 

6.  Acts  of  Private  Persons.—  Bacon  v.  U.  S.,      L.  353. 

(C.  C.  A.)  97  Fed.  Rep.  35.  9.  l.ippman  v.  People,  175  111.  101  ;  Robinson 

7.  Object  of  Prohibition. —  Robinson  v.  Rich-  v.  Richardson,  13  Gray  (Mass.)  454.  See  also 
ardson,  13  Gray  (Mass.)  454.  Entick  v.  Carrington,  19  How.  St.  Tr.  1030. 
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2.  Under  Constitutional  Provisions  —  a.  In  General.  —  The  rule  is  gen- 
erally understood  and  stated  to  be  that  where  the  offense  consists  of  the 
possession  or  use  of  things  which  are  prohibited  by  law,  either  because  of 
their  injurious  effect  upon  the  public  or  because  the  goods  belong  to  another, 
or  when  there  is  an  unlawful  detention  of  persons,  search  warrants  may  be 
issued  for  their  recovery  when  the  conditions  imposed  by  the  constitutional 
provisions  and  the  statutes  enacted  thereunder  are  complied  with.1  So  search 
warrants  may  be  issued  for  the  search  for  and  seizure  of  property  deemed  by 
law  pernicious  or  dangerous  to  the  public  welfare,  and  the  wrongful  use  of 
which  is  surreptitious  or  so  concealed  that  discovery  cannot  be  had  by  ordi- 
nary process  or  diligence  in  a  case  where  the  officers  are  apprised  that  the  law 
has  been  violated.2 

b.  Reasonable  Search  and  Seizure  Not  Prohibited.  —  This  pro- 
hibition is  not  against  all  searches  and  seizures,  but  only  against  such  as  are 
unreasonable.  The  plain  implication  therefrom  is  that  a  search  warrant  may 
issue  if  it  is  for  a  reasonable  search  and  seizure  and  is  issued  in  compliance 
with  the  requirements  contained  in  the  constitutional  provision.3 

c.  Articles  Held  in  Violation  of  Law  — (i)  In  General.  — Articles 
which  are  designed  to  be  used  in  violation  of  the  criminal  law  may  be  sum- 
marily seized  by  the  police  authorities  under  a  statutory  power  to  prevent 
crime;  and  the  seizure  of  such  articles  is  not  taking  of  property  without  due 
process  of  law  within  the  constitutional  inhibition.'4  So  articles  or  instru- 
ments impressed  with  the  characteristics  of  adaptation  and  intended  and  used 
for  purposes  prohibited  by  law  and  contrary  to  public  health,  peace,  or  morals 
are  subject  to  summary  seizure  under  statutory  or  general  police  regulations;5 
or  articles  which  have  been  used  as  the  means  of  committing  a  felony  or  which 
any  person  has  in  his  possession  with  intent  to  use  as  a  means  of  committing 
a  public  offense.6 

Articles  Susceptible  of  Legal  Use.  —  While  even  such  articles  as  are  customarily 
regarded  as  property  when  lawfully  acquired  and  used  for  a  lawful  purpose 
may,  by  proper  statutory  enactment,  cease  to  be  so  treated  and  become 
liable  to  seizure,  forfeiture,  and  destruction,  if  they  or  their  use  be  deemed 
pernicious  or  dangerous  to  the  public  welfare,7  articles  that  may  or  may  not 
be  used  for  legal  purposes  cannot  be  seized  until  it  has  first  been  properly 
established  that  they  were  procured,  held,  or  used  for  an  illegal  purpose; 
and  in  order  properly  to  establish  that  an  article  was  designed  to  be  put 
or  has  been  put  to  an  illegal  use,  there  must  be  a  proceeding  in  a  court  of 
criminal  jurisdiction.8 

(2)  Gaming  Impleme7its.  —  Statutes  and  ordinances  authorizing  the  issuance 
of  warrants  for  the  search  for  and  seizure  of  gambling  implements  are  not  in 

1.  Purposes  for  Which    Allowed. —  Boyd  v.  Seizure  of  Oleomargarine  Authorized  by  Minne- 

U.  S.,  116  U.  S.  616;  North  v.  People,  139  111.  sota  Statute. — -Armour  Packing  Co.  v.  Snyder, 

81;  Glennon  v.  Britton,  155  111.  232;  Wagner  84  Fed.  Rep.  136. 

v.  Upshur,  95  Md.  519.  4.  Seizure  of  Articles  Used  for  Felonious  Pur- 

2.  Property  Injurious  to  Public  Welfare. —  pose. —  Lawton  v.  Steele,  152  U.  S.  133;  Gar- 
State  v.  Newman,  96  Wis.  258;  Glennon  v.  land  Novelty  Co.  v.  State,  (Ark.  1902)  71  S.  W. 
Britton,  155  111.  233.  Rep.  257;   Glennon  v.   Britton,   155   111.  232;* 

3.  Reasonable  Searches.  —  Boyd  v.  U.  S.,  116  Wagner  v.  Upshur,  95  Md.  519;  Police  Com'rs 
U.  S.  641  ;  Garland  Novelty  Co.  v.  State,  (Ark.  v.  Wagner,  93  Md.  182;  Osborn  v.  Charlevoix 
1902)  71  S.  W.  Rep.  257;  Gindrat  v.  People,  Circuit  Judge,  114  Mich.  655.  Compare  Lowry 
138  111.  103;  Langdon  v.  People,  133  111.  382;  v.  Rainwater,  70  Mo.  152,  35  Am.  Rep. 
Cooperative   Bldg.,   etc.,   Assoc.  v.   State,   156  420. 

Ind.  463;  Com.  v.  Watts,  84  Ky.  537;  Com.  v.  5.  Spalding  v.  Preston,  21  Vt.  9,  50  Am.  Dec. 

Dana,  2  Met.  (Mass.)  329;  State  v.  Newman,  68;  State  v.  O'Neil,  58  Vt.  140,  56  Am.  Rep. 

96  Wis.  258.  557- 

Statutes  Requiring  Pawnbrokers  to  Allow  In-  6.  People  v.  Noelke,  29  Hun  (N.  Y.)  461. 

spection  of  Books  Not  Unreasonable. —  St.  Joseph  See  also  Boyd  v.  U.  S.,  116  U.  S.  616. 

v.  Levin,  128  Mo.  588,  49  Am.  St.  Rep.  577.  7.  Glennon  v.  Britton,  155  111.  232;  Frost  v. 

See  also  the  title  Pawn  and  Pawnbroker,  vol.  People,  193  111.  635. 

22,  p.  509.  8.  Wagner  v.  Upshur,  95  Md.  519. 
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contravention  of  the  constitutional  prohibition  against  unreasonable  searches 
and  seizures.1  Gambling  implements  found  in  use  in  a  public  place  may  be 
seized  and  held  as  evidence,  even  though  the  officer  seizing  them  has  no 
warrant.3 

(3)  Intoxicating  Liquors.  —  A  search  warrant  is  authorized  by  statute  in 
several  of  the  states  of  the  Union  for  the  seizure  of  intoxicating  liquors  kept 
for  sale  in  violation  of  law.3 

(4)  Stolen  Goods.  —  The  most  frequent  use  of  the  search  warrant  is  to 
search  for  goods  alleged  to  have  been  stolen  or  embezzled,  and  to  such  use  it 
seems  formerly  to  have  been  confined.4  In  such  case  the  property  may  be 
taken  on  the  warrant  from  any  place  in  which  it  is  concealed,  or  from  any 
person  who  may  have  possession  of  it.5 

(5)  Lottery  Tickets.  —  The  statutes  have  authorized  its  use  for  the  seizure 
of  lottery  tickets  and  materials.6 

(6)  Excisable  Articles.  —  The  search  for  and  seizure  of  goods  for  breach  of 
the  revenue  laws  is  not  unreasonable.  So,  also,  the  supervision  authorized 
to  be  exercised  by  officers  of  the  revenue  over  the  manufacture  or  custody  of 
excisable  articles,  and  the  entries  thereof  in  books  required  by  law  to  be  kept 
for  their  inspection,  are  excepted  from  unreasonable  searches  and  seizures.7 

(7)  Seizure  tinder  Game  Laws.  —  Statutes  which  regulate  the  taking  or 
killing  of  game  and  impose  restrictions  upon  its  use  and  possession  after  it  is 
taken  or  killed,  authorizing  the  seizure  of  the  game  for  a  violation  of  their 
provisions,  infringe  no  constitutional  right. H 

d.  Miscellaneous  Purposes.  —  Search  warrants  have  also  been  allowed 
to  search  for  and  seize  counterfeit  money  and  instruments  used  in  counter- 
feiting ; 9  for  forged  bills  and  notes ; 10  for  obscene  books  and  papers  kept  for  sale 
or  circulation;11  for  gunpowder,  explosives,  and  dangerous  materials  so  kept 
as  to  endanger  the  public  safety;13  for  the  recovery  of  public  records  and 
books  retained  from  proper  custody;13  for  females  supposed  to  be  concealed 
in  houses  of  ill  fame,  children  enticed  away  from  their  parents  or  guardians, 
and  in  aid  of  sanitary  and  other  police  regulations.14 

IV.  The  Warrant  —  1.  Issuance  —  a.  In  General.  —  The  formalities 
prescribed  by  law  as  to  the  issuance  of  the  warrant  must  be  strictly  complied 
with.15 

b.  Probable  Cause.  —  As  a  general  rule  the  constitutions  provide  that 
the  warrant  shall  issue  only  upon  probable  cause  supported  by  oath  or  affirma- 
tion.10 This  probable  cause  must  be  submitted  to  the  committing  magistrate 
so  that  he  may  exercise  his  judgment  as  to  the  sufficiency  of  the  ground  for 

1.  Gaming  Implements.  —  Glennon  v.  Britton,         7,  Boyd  v.  U.  S.,  116  U.  S.  616. 

155  111.  232;  Frost  v.  People,  193  111.  635;  Com.         8.  Seizure  of  Game.  —  Geer    v.  Connecticut, 

v.  Gaming  Implements,  119  Mass.  332;  Hast-^  161  U.  S.  519;  Selkirk  v.  Stephens,  72  Minn, 

ings  v.  Haug,  85  Mich.  87;  State  v.  Newman,"  355;  State  v.  Rodman,  58  Minn.  393;  State  v. 

96  Wis.  258.  Northern  Pac.  Express  Co.,  58  Minn.  403.  See 

2.  People  v.  Hess,  85  Mich.  128.  also  the  title  Game  and  Game  Laws,  vol.  14, 

3.  See  infra,  this  title,  Searches  and  Seizures  p.  655. 

under  Liquor  Acts.  9.  Glennon  v.  Britton,  155  111.  232;  Com.  v. 

4.  Stolen  Property.  — Entick  v.  Carrington,  19  Hinds,  145  Mass.  182;  Langdon  v.  People,  133 
How.  St.  Tr.  1029;  Boyd  v.  U.  S.,  116  U.  S.  111.  382. 

616;  Glennon  v.  Britton,  155  111.  232;  Haworth  10.  Glennon  v.  Britton,  155  111.  232;  Langdon 

v.  Newell,  102  Iowa  541  ;  Com.  v.  Hinds,  145  v.  People,  133  111.  382. 

Mass.  182;  Stone  v.  Dana,  5  Met.  (Mass.)  98;  11.  Glennon  v.  Britton,  155  111.  232. 

People       Noelke,  29  Hun  (N.  Y.)  461;  State  12.  Glennon       Britton,  155  111.  232;  Com.  v. 

v.  Mann,  5  Ired.  L.  (27  N.  Car.)  45.  Hinds,  145  Mass.  182. 

5.  Haworth  v.  Newell,  102  Iowa  541.  13.  People  v.  Coombs,  158  N.  Y.  532. 

6.  Lottery  Materials. —  Boyd  v.  U.  S.,  116  U.  14.  Glennon  v.  Britton,  155  111.  232. 

S.  616;  Glennon  v.  Britton,  155  111.  232;  Com.  15.  Compliance  with  Statute   Required.  —  See 

V.   Certain   Lottery  Tickets,   5  Cush.   (Mass.)  the  title  Search  Warrants,  19  Encyc.  OF  Pl. 

369;  Com.  v.  Dana.  2  Met.  (Mass.)  329.    See  and  Ph.,  pp.  325,  327. 

generally  the  title  Lotteries,  vol.   19,  p.  592  16.  Probable  Cause. —  Sec  the  constitutions  of 

ct  scq.  the  several  states. 
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believing  the  accused  person  guilty,  and  this  ground  must  amount  to  a 
probable  cause  or  belief  or  suspicion  of  the  party's  guilt.1 

Sufficiency  of  Showing.  —  The  probable  cause  shown  must  arise  from  facts 
within  the  knowledge  of  the  affiant  and  must  exhibit  the  facts  on  which  the 
belief  is  based.    A  mere  belief  is  not  sufficient.3 

Question  of  Law  and  Fact.  —  The  existence  of  circumstances  to  show  probable 
cause  is  a  question  of  fact,  but  when  the  existence  of  such  facts  is  found  the 
existence  of  probable  cause  is  a  question  of  law.3 

c.  Oath  or  Affirmation.  —  As  a  general  rule  the  provisions  of  the 
several  constitutions  require  that  the  complaint  shall  be  supported  by  oath 
or  affirmation.* 

2.  Form  and  Requisites.  —  The  warrant  must  specify  with  reasonable  cer- 
tainty the  place  to  be  searched,  must  specify  particularly  the  thing  to  be 
seized,  and  must  be  directed  to  a  competent  officer,  commanding  him  to  search 
the  premises  described  for  the  property  specified,  and,  if  found,  to  bring  it, 
together  with  the  person  in  whose  possession  it  is  found,  before  a  justice  of 
the  peace,  to  be  disposed  of  according  to  law.5 

3.  Execution.  —  In  executing  a  warrant  the  officer  must  adhere  strictly  to 
the  directions  contained  therein  and  search  the  place,6  and  seize  only  the 
goods  which  the  warrant  directs.7  Though  the  warrant  merely  directs  a 
search  of  the  person  of  the  party  against  whom  it  is  directed,  the  officer  may 
seize  the  goods  described  when  they  are  found  in  the  room  where  the  search 
was  made.8  When  an  officer  seizes  goods  on  a  search  warrant,  which  cor- 
respond with  and  come  within  the  description  of  those  for  which  he  is  com- 
manded by  the  warrant  to  search,  he  is  not  liable  though  the  goods  so  seized 
by  him  may  not  be  the  same  which  were  lost  by  the  complainant.9  If  he 
hands  the  warrant  to  the  party  to  read  and  the  latter  refuses  to  return  it,  the 
officer  may  use  force  in  order  to  regain  possession  of  it.10 

Authority  to  Break  in.  —  He  may  break  open  an  outer  or  inner  door  of  a 
building,  if  after  proper  notice  of  his  authority  and  purpose  he  is  refused 
admittance.11  But  if  a  precept  should  direct  an  officer  to  break  and  enter  a 
dwelling  house,  without  stating  any  sufficient  cause,  he  could  not  justify  such 
an  act  under  such  precept.  He,  however,  will  be  permitted  to  show,  in 
mitigation  of  damages,  that  no  goods  were  taken  except  those  which  were 
proper  objects  of  the  search,  and  that  no  violence  or  injury  was  done  but 
what  was  necessary  to  obtain  possession  of  the  goods.12 

Execution  Must  Be  Within  Beasonable  Time.  —  Officers  assuming  to  execute  a 
search  warrant  must  execute  it  promptly,  as  the  warrant  remains  in  force  for 
a  reasonable  time  only.  What  is  a  reasonable  time  within  which  the  warrant 
may  be  lawfully  executed  is  a  question  of  law  for  the  court  to  determine  in 
each  case.13 

V.  Unseasonable  Seaeches  and  Seizubes —  1.  Under  General  Warrants.  — 

Both  the  common  law  and  the  constitutional  provisions  prohibit  general 
warrants  authorizing  searches  in  any  place  or  for  anything.    Searches  founded 

1.  Matter  of  Rule  of  Ct.,  3  Woods  (U.  S.)         Form  and  Bequisites  for  Warrants  for  Arrest  of 

502  ;  U.  S.  v.  Tureaud,  20  Fed.  Rep.  621  ;  White  Person.  —  See  generally  the  title  Warrants. 
v.    Wagar,    83    111.    App.    592 ;    Lippman    v.         6.  Execution.  —  Larthet  v.  Forgay,  2  La.  Ann. 

People,  175  111.  toia  S24;  Humes  v.  Taber,  1  R.  I.  464. 

2.  Lippman  v.  People,  175  111.  10 1  ;  White  v.  7.  Crozier  v.  Cundey,  6  B.  &  C.  232,  13  E. 
Wagar,  83  111.  App.  592.  C.  L.  154. 

3.  Miller  v.  Brown,  3  Mo.  127,  23  Am.  Dec.         8.  Collins  v.  Lean,  68  Cal.  284. 

693.    See  also  Lippman  v.  People,  17s  111.  112.         9.  Stone  v.  Dana,  5  Met.  (Mass.)  98. 
Compare  Money  v.  Leach,  1  W.  Bl.  555.  10.  Rex  v.  Mitton,  3  C.  &  P.  31,  14  E.  C.  L. 

4.  Oath    Necessary. —  See   the   title   Search  196. 

Warrants,   19    Encyc.   of   Pl.   and    Pr.,    p.         11,  Forcible  Entry. —  See   the   title  Arrest, 

325.  vol.  2,  pp.  856.  857,  858. 

5.  Form  and  Bequisites.  —  See  the  title  Search         12.  Sandford  v.  Nichols,  13  Mass.  286,  7  Am. 
Warrants,  19  Encyc.  of  Pl.  and  Pr.,  p.  327  Dec.  151. 

ct  seq.  13,  State  v.  Guthrie,  90  Me.  448. 
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on  affidavits  which  describe  the  thing  to  be  sought,  and  the  person  and  the 
place  to  be  searched,  are  not  unreasonable.1 

2.  Under  Warrant  Issued  upon  Suspicion.  —  The  prohibition  of  the  Consti- 
tution is  violated  by  a  statute  authorizing  the  arrest  of  a  person  upon  a  sus- 
picion, the  suspicion  being  wholly  undefined  and  in  no  manner  connected 
with  any  criminal  act  or  conduct  on  his  part.*  So,  a  search  warrant  cannot 
be  issued  merely  on  the  ground  that  a  violation  of  law  is  expected  to  be  com- 
mitted, where  no  offense  has  actually  been  committed;3  nor  can  a  statute 
authorize  an  officer  to  enter  and  search  a  house  without  warrant  and  merely 
upon  suspicion  of  wrongdoing.4 

3.  Search  of  Person.  —  No  distinction  is  observed  between  an  unauthorized 
search  of  the  person  and  one  which  merely  involves  an  invasion  of  the  citi- 
zen's constitutional  right  to  be  secure  in  his  house,  papers,  and  effects,  for 
none  is  recognized  either  by  the  federal  or  state  constitutions;  the  right  to  be 
secure  in  the  lawful  possession  and  enjoyment  of  property  being  regarded  as 
no  less  sacred  than  the  citizen's  right  to  an  immunity  from  an  unreasonable 
search  of  his  person.5  But  in  a  proper  case,  and  subject  to  the  limitations 
imposed  by  the  Constitution  and  by  the  statute  under  which  it  is  issued,  a 
warrant  may  be  issued  for  the  search  of  a  person.6  In  the  case  of  a  person 
arrested  upon  a  charge  of  having  committed  a  crime,  the  instruments  employed 
in  the  commission  of  the  crime  maybe  sought  for  by  the  officer  arresting  him, 
and  if  found  may  be  seized  without  any  violation  of  the  constitutional  rights 
of  the  accused.7 

4.  Arrest  Without  Warrant.  —  The  question  whether  or  not  the  arrest  of  a 
person  without  a  warrant  is  in  violation  of  the  constitutional  provision  is 
discussed  elsewhere.8 

5.  Compulsory  Production  of  Evidence.  —  These  constitutional  provisions  do 
not  require  actual  entry  upon  premises  and  search  for  and  seizure  of  papers, 
to  constitute  an  unreasonable  search  and  seizure;  a  compulsory  production  of 
one's  private  books  and  papers  to  be  used  against  himself  or  his  property  in 
a  criminal  or  penal  proceeding  is  within  their  spirit  and  meaning.9 

Public  Documents.  —  But  this  does  not  prevent  compulsory  production  of 
public  documents  in  the  trial  of  an  officer  whose  duty  it  is  to  keep  such 
documents.10 

Papers  of  Aliens.  —  This  protection  is  also  extended  to  aliens,  their  private 
papers  being  exempt  from  seizure  for  use  as  evidence  in  an  action  against 
them  involving  the  forfeiture  of  property.11 

Compulsory  Production  of  Papers  Before  Congress.  —  It  is  not  a  violation  of  the  Con- 
stitution provision  for  Congress  to  require  a  witness  to  give  testimony  or 
produce  papers  upon  any  matter  under  inquiry  before  either  house  or  any 
committee  of  either  house  as  to  a  matter  of  which  it  has  jurisdiction.12 

6.  Searches  Made  for  Private  Ends.  —  Searches  made  upon  the  complaint  or 
suggestion  of  one  party,  of  the  house  or  possessions  of  another,  in  order  to 
secure  a  personal  advantage,  and  not  with  any  design  to  afford  aid  in  the 


1.  General  Warrants.  —  State  v.  Newman,  96 
Wis.  258.  See  also  the  title  Search  Warrants, 
19  Encyc.  of  Pi.,  and  Pr.,  p.  328.  Money  v. 
Leach,  1  W.  Bl.  555. 

2.  Stoutenburgh  v.  Frazier,  16  App.  Cas.  (D. 
C.)  229.  See  also  supra,  this  title,  The  War- 
rant—  Probable  Cause. 

3.  State  v.  Guthrie,  90  Mc.  448. 

4.  People  t'.  Glennon,  (Supm.  Ct.  Spec.  T.) 
37  Misc.  (N.  Y.)  1. 

5.  Person  Protected. — Williams  v.  State,  100 
Ga.  51 1  ;  Hughes  v.  Com.,  (Ky.  1897)  41  S.  W. 
Rep.  294. 

6.  Collins  v.  Lean,  68  Cal.  284. 


7.  State  v.  Edwards,  51  W.  Va.  220.  Sec 
also  the  title  Arrest,  vol.  2,  p.  860. 

8.  See  the  title  Arrest,  vol.  2,  p.  869.  See 
also  Pickett  v.  State,  99  Ga.  12,  59  Am.  St. 
Rep.  226. 

9.  Production  of  Evidence. —  Boyd  v.  U.  S., 
116  U.  S.  616:  State  v.  Slamon,  73  Vt.  212. 
See  the  title  Penalties  and  Penal  Actions, 
16  Encyc.  of  Pl.  and  Pr.,  p.  292  ct  seq. 

10.  Public  Papers.  —  People  v.  Coombs,  158 
N.  Y.  532- 

11.  U.  S.  v.  Wong  Quong  Wong,  94  Fed.  Rep. 
832. 

12.  In  rc  Chapman,  166  U.  S.  661. 
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administration  of  justice  in  reference  to  acts  or  offenses  in  violation  of  penal 
laws,  are  unreasonable  and  unwarrantable;  as,  for  instance,  a  search  made  on 
a  warrant  issued  by  a  judge  of  insolvency  on  the  complaint  of  an  assignee, 
for  property  of  the  debtor,1  or  where  the  search  is  intended  merely  as  a  means 
of  collecting  evidence.2 

7.  Seizure  of  Property  of  Third  Person.  —  Where  the  property  of  a  private 
citizen,  the  possession,  ownership,  and  use  of  which  are  not  prohibited  by 
law,  and  which  is  useful  and  required  in  the  prosecution  of  his  legitimate 
affairs,  is  seized  to  be  held  as  evidence  against  alleged  criminals,  the  seizure 
is  unreasonable,  and  the  statutes  providing  for  searches  and  seizures  in  criminal 
cases  cannot  be  extended  by  judicial  interpretation  to  warrant  such  an  act.3 

8.  Effect  of  Voluntary  Delivery  of  Property.  —  Where  the  property  is  not 
procured  by  force,  violence,  or  compulsion,  but  is  voluntarily  delivered  by 
the  owner,  there  is  not  an  unlawful  seizure  within  the  constitutional 
prohibition.* 

9.  Liability  for  Unreasonable  Search  and  Seizure  —  a.  Liability  of  Officer. 
—  The  protection  afforded  to  ministerial  officers  generally  when  acting  in 
obedience  with  process  5  is  afforded  also  to  officers  executing  search  warrants. 
Where  the  magistrate  has  jurisdiction  of  the  subject-matter  and  the  process 
is  regular  on  its  face,  not  disclosing  any  want  of  jurisdiction,  the  officer  exe- 
cuting it  is  protected  from  liability  even  though,  in  fact,  it  was  voidable  for 
irregularity  or  mistake.6  But  where  the  warrant  is  void  on  its  face  the  officer 
acting  thereunder  is  liable  as  a  trespasser.7  If  the  magistrate  shall  proceed 
unlawfully  in  issuing  the  process,  he,  and  not  the  executive  officer,  will  be 
liable  for  the  injury  consequent  upon  such  act.8 

b.  Liability'  of  Person  Applying  for  Warrant.  —  Where  a  search 
warrant  is  secured  maliciously  and  without  probable  cause  the  person  securing 
it  and  executing  and  urging  forward  proceedings  under  it  is  liable  for  an  action 
for  malicious  prosecution,9  and  such  an  action  will  lie  where  the  warrant  has 
been  applied  for  under  such  circumstances,  even  though  its  issuance  has  been 
refused  by  the  magistrate.10 

illegality  of  Warrant  No  Defense.  —  It  is  no  defense  to  such  an  action  that  the 
affidavit  of  the  party  by  whom  it  was  secured  did  not  in  law  authorize  the 
issuance  of  the  warrant.11 


1.  Robinson  v.  Richardson,  13  Gray  (Mass.) 
454- 

2.  Lippman  v.  People,  175  111.  101  ;  Robinson 
v.  Richardson,  13  Gray  (Mass.)  454. 

Compulsory  Examination  of  Wife  of  Bankrupt 
Not  Admissible.  —  In  re  Jefferson,  96  Fed.  Rep. 
826. 

3.  Newberry  v.  Carpenter,  107  Mich.  567,  61 
Am.  St.  Rep.  346. 

4.  State  v.  Renaud,  50  La.  Ann.  662.  See 
also  State  v.  Mathers,  64  Vt.  101,  33  Am.  St. 
Rep.  921. 

5.  Officer's  Liability  —  See  the  title  Public 

Officers,  vol.  23,  p.  379. 

6.  Sleeth  v.  Hurlbert,  25  Can.  Sup.  Ct.  620 ; 
State  v.  McNally,  34  Me.  210,  56  Am.  Dec.  650; 
Sandford  v.  Nichols,  13  Mass.  286,  7  Am.  Dec. 
151;  Dwinnels  v.  Boynton,  3  Allen  (Mass.) 
310;  O'Meara  v.  Merritt,  128  Mich.  649;  Doane 
v.  Anderson,  (Supm.  Ct.  Gen.  T.)  15  N.  Y. 
Supp.  459. 

7.  Action  under  Void  Warrant.  —  Grumon  v. 
Raymond,  1  Conn.  40.  6  Am.  Dec.  200  ;  Sand- 
ford  v.  Nichols,  13  Mass.  286,  7  Am.  Dec.  151  ; 
Com.  v.  Certain  Intoxicating  Liquors,  105  Mass. 
178;  Hussey  v.  Davis,  58  N.  H.  317;  State  v. 
Spirituous  Liquors,  68  N.  H.  47 ;  Johnson  v. 


Comstock,  14  Hun  (N.  Y.)  238;  State  v.  Mann, 
5  Ired.  L.  (27  N.  Car.)  45 ;  Humes  v.  Taber, 

1  R.  I.  464. 

Burden  of  Proving  Authority  in   Action  for 

Wrongful  Seizure.  —  Josh  v.  Marshall,  33  N.  Y. 
App.  Div.  77. 

Officer  Acting  under  Insufficient  Warrant  Not 
Guilty  of  Robbery. — In  re  Lewis,  83  Fed.  Rep.  159. 

8.  Grumon  v.  Raymond,  1  Conn.  40,  6  Am. 
Dec.  200;  Sandford  v.  Nichols,  13  Mass.  286, 
7  Am.  Dec.  151  ;  Com.  v.  Dana,  2  Met.  (Mass.) 
329.  See  also  the  title  Public  Officers,  vol. 
23,  P-  375  et  seq. 

9.  Liability  of  Complainant.  —  Elsee  v.  Smith, 
1  Dowl  &  R.  97,  16  E.  C.  L.  19;  Gundermann 
v.  Buschner,  73  111.  App.  182;  Carey  v.  Sheets, 
67  Ind.  375  ;  Whitson  v.  May,  71  Ind.  269; 
Olson  v.  Tvete,  46  Minn.  225  ;  Beaty  v.  Per- 
kins, 6  Wend.  (N.  Y.)  382 ;  Doane  v.  Ander- 
son, (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  459. 
See  also  the  title  Malicious  Prosecution,  vol. 
19,  p.  647. 

10.  Miller  v.  Brown,  3  Mo.  127,  23  Am.  Dec. 
693- 

11.  Illegality  of  Warrant.  —  Harlan  v.  Jones, 
16  Ind.  App.  398;  Collins  v.  Love,  7  Blackf. 
(Ind.)  416. 
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The  Mere  Making  of  an  Affidavit  upon  which  a  warrant  is  issued  does  not  render 
the  affiant  liable  where  he  neither  delivers  the  warrant,  directs  its  delivery, 
nor  directs  the  constable  to  make  the  search.1 

Showing  Malice.  —  To  sustain  an  action  for  maliciously  and  without  probable 
cause  causing  a  search  warrant  to  be  issued,  there  must  be  proof  of  both 
malice  and  want  of  probable  cause,  and  the  burden  of  proof  is  on  the  com- 
plainant. It  is  not  necessary,  however,  that  express  malice  be  shown,  but 
malice  may  be  inferred  from  the  want  of  a  probable  cause.2  Evidence  of 
ill-will  and  malice  on  the  part  of  the  person  applying  for  the  warrant  is  admissi- 
ble to  show  his  lack  of  good  faith  in  making  application  for  the  warrant.3  In 
such  an  action  the  plaintiff  shows  prima  facie  a  cause  of  action  by  proof  that 
upon  search  the  property  was  not  found,  that  the  return  of  the  warrant  so 
showed,  and  that  for  a  long  time  he  had  borne  a  good  reputation  in  the  com- 
munity for  honesty  and  integrity.4  To  constitute  the  procuring  of  a  search 
warrant  the  foundation  of  the  action  for  malicious  prosecution,  it  is  not  neces- 
sary that  the  owner  of  the  property  to  be  searched  shall  have  been  charged 
with  the  commission  of  a  crime.5 

Question  for  Jury.  —  The  question  whether  or  not  malice  has  been  proved  is 
one  for  the  jury.6 

Trespass  Will  Not  Lie  for  falsely  and  maliciously  and  without  any  probable 
cause  procuring  a  search  warrant  and  causing  a  search  to  be  made  thereunder, 
but  the  proper  remedy  is  by  an  action  on  the  case.7 

Exemplary  Damages  cannot  be  recovered  of  persons  on  whose  application  a 
void  search  warrant  was  issued  under  which  a  search  was  made  for  stolen 
goods,  unless  it  is  shown  that  there  was  malice  or  ill-will  on  the  part  of  such 
applicants.8 

VI.  Searches  and  Seizures  under  Liquor  Acts  —  1.  Statutory  Provisions.  — 

In  some  states  statutes  have  been  enacted  authorizing  searches  for  and  seizures 
of  liquors  possessed  in  violation  of  law.9  While  these  statutes,  to  be  valid, 
must  conform  to  the  requirements  of  the  Constitution  controlling  searches 
and  seizures  generally,10  it  is  not  necessary  for  their  validity  that  they  should 
contain  a  recital  of  the  conditions  or  restrictions  in  the  Constitution  as  to  the 
issuance  of  such  warrants.11  When  they  conform  to  the  constitutional  require- 
ments their  constitutionality  has  been  uniformly  upheld.12 

Compliance  with  Statute  Requisite.  —  The  principle  that  a  forfeiture  of  property 
can  only  be  authorized  when  all  the  formalities  of  law  are  complied  with  in 
the  search,  seizure,  and  forfeiture  proceedings  is  generally  recognized.13 

2.  Nature  of  Proceedings. — Though  the  proceedings  under  these  statutes 

1.  Wallace  v.  Williams,  (Supm.  Ct.  Gen.  T.)  See  the  title  Intoxicating  Liquors,  12  Encyc. 
14  N.  Y.  Supp.  180.  of  Pl.  and  Pr.  580  et  seq. 

2.  Proof  of  Malice.  —  Carey  v.  Sheets,  67  Ind.         11.  Com.  v.  Watts,  84  Ky.  537. 

375.     See  also  the  title  Malicious  Prosecu-  12.  Statutes  Constitutional.  —  State  v.  Bren- 

tion,  vol.  19,  p.  647.  nan's  Liquors,  25  Conn.  278;  Lowrey  Grid- 

3.  Johnson  v.  Comstock,  14  Hun  (N.  Y.)  ley,  30  Conn.  450;  Lemp  v.  Fullerton,  83  Iowa 
238.  192  ;  State  v.  McManus,  65  Kan.  720  ;  State  v. 

4.  Olson  v.  Tvete,  46  Minn.  225.  Miller,  48  Me.  576;  Jones  v.  Root,  6  Gray 

5.  Harlan  v.  Jonas,  16  Ind.  App.  398.  (Mass.)  435;  Mason  v.  Lothrop,  7  Gray  (Mass.) 

6.  Carey  v.  Sheets,  67  Ind.  375.  354;  Allen  v.  Staples,  6  Gray  (Mass.)  491; 

7.  Action  on  Case.  —  Elsee  v.  Smith,  1  Dowl.  In  re  Horgan,  16  R.  I.  542;  State  v.  Fitzpat- 
&  R.  97,  16  E.  C.  L.  19;  Beaty  v.  Perkins,  6  rick,  16  R.  I.  60;  State  v.  Gravelin.  16  R.  I. 
Wend.  (N.  Y.)  382.  407;  Lincoln  v.  Smith,  27  Vt.  328;  Gill  v. 

8.  Damages.  —  Wallace  v.  Williams,  (Supm.  Parker,  31  Vt.  610.  See  the  title  Intoxicating 
Ct.  Gen.  T.)  14  N.  Y.  Supp.  180.  Liquors,  vol.  17,  p.  219. 

9.  Seizure  of  Intoxicating  Liquors.  —  See  the  13.  Strict  Compliance  with  Statute.  —  State  v. 
various  statutes.  Roach,  74  Me.  562';  State  v.  Whalen,  85  Me. 

10.  Sullivan  v.  Oneida,  61  111.  242;  Gray  v.  469;  State  v.  Therrien,  86  Me.  425;  Com.  v. 
Kimball,  42  Me.  299;  Fisher  v.  McGirr,  1  Gray  Certain  Lottery  Tickets,  5  Cush.  (Mass.)  369; 
(Mass.)  1,  61  Am.  Dec.  381;  Jones  v.  Root,  Com.  v.  Certain  Intoxicating  Liquors,  97  Mass. 
6  Gray  (Mass.)  435:  Mason  v.  Lothrop.  7  Gray  334;  Hussey  v.  Davis,  58  N.  H.  317;  State  v. 
(Mass.)  354;  Hibbard  v.  People,  4  Mich.  126.  Spirituous  Liquors,  68  N.  H.  47. 
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appear  to  assimilate  more  nearly  to  civil  actions  in  form,1  they  are  in  their 
nature  criminal  rather  than  civil.*  But  as  their  ultimate  object  is  the  sup- 
pression of  illegal  traffic  and  the  condemnation  of  liquor  kept  for  unlawful 
use,  the  proceedings  are  rather  in  rem  than  in  personam,  and  the  complaint, 
ordinarily,  is  rather  of  the  nature  of  a  libel  than  of  the  complaint  which  is 
the  foundation  of  a  personal  action.3 

3.  When  Liquor  Liable  to  Seizure.  —  Generally  speaking,  under  these  stat- 
utes intoxicating  liquors  are  liable  to  seizure  when  in  the  hands  of  any  one 
whose  intention  is  to  sell  them  in  violation  of  law.4 

Liquor  in  Hands  of  Carrier.  —  Liquor  held  by  a  carrier  as  agent  for  the  consignor, 
to  be  delivered  to  the  consignee  on  payment  of- the  price,  may  be  liable  to 
seizure  and  forfeiture  in  the  carrier's  hands.5  In  a  proceeding  against  the 
liquor,  it  is  wholly  immaterial  whether  the  carrier  knew  the  character  of  the 
property  or  the  uses  to  which  it  was  to  be  put.6  There  can,  however,  be  no 
seizure  of  liquor  in  transit,  in  possession  of  the  carrier,  intended  for  sale  at  a 
place  not  within  the  jurisdiction  of  the  state.7  Nor  can  there  be  a  seizure  of 
liquor  in  possession  of  the  carrier  before  the  package  is  broken  or  delivered 
to  the  consignee,8  unless  the  liquor  is  held  by  the  carrier  with  the  intent  of 
aiding  the  consignee  to  evade  the  law.9 

Liquor  Held  by  Warehouseman.  —  Intoxicating  liquors,  in  possession  of  the  ware- 
houseman, but  intended  by  the  owner  for  unlawful  sale,  are  liable  to  seizure.10 
The  lien  of  the  warehouseman  is  no  bar  to  the  seizure,  although  he  has  no 
intention  of  violating  the  law. 11 

4.  Necessity  of  Warrant.  —  As  a  general  rule  there  can  be  no  search  or 
seizure  without  a  warrant;  12  but  by  statute  in  some  jurisdictions  officers  are 
allowed  to  seize  intoxicating  liquors  without  a  warrant  in  any  case  where  they 
might  seize  such  liquors  under  a  warrant.13  This  authority  of  seizure  without 


1.  Nature  of  Action   under.  —  Hibbard  v. 

People,  4  Mich.  126. 

2.  Iowa.  —  State  v.  Bryan,  4  Iowa  349 ;  State 
v.  Certain  Intoxicating  Liquors,  40  Iowa  95 ; 
Weir  v.  Allen,  47  Iowa  482  ;  Fries  v.  Porch,  49 
Iowa  351  ;  State  v.  Arlen,  71  Iowa  216. 

Maine.  —  State  v.  Robinson,  49  Me.  285  ; 
State  v.  Intoxicating  Liquors.  80  Me.  57  ;  State 
v.  Intoxicating  Liquors,  80  Me.  91. 

Massacliusetts.  —  Fisher  v.  McGirr,  1  Gray 
(Mass.)  1,  61  Am.  Dec.  381  ;  Com.  v.  Certain 
Intoxicating  Liquors,  13  Allen  (Mass.)  561  ; 
Com.  v.  Certain  Intoxicating  Liquors,  14  Gray 
(Mass.)  375  ;  Com.  v.  Certain  Intoxicating 
Liquors,  105  Mass.  595;  Com.  v.  Certain  In- 
toxicating Liquors,  107  Mass.  216;  Com. 
Intoxicating  Liquors,  113  Mass.  23;  Com.  7'. 
Certain  Intoxicating  Liquors,  122  Mass.  8; 
Com.  v.  Certain  Intoxicating  Liquors,  122  Mass. 
36. 

Michigan.  —  Hibbard  v.  People,  4  Mich.  126. 
Vermont.  —  State  v.  One  Bottle  Brandy,  43 

Vt.  299. 

Civil  Action  under  Stat.  N.  H.  1835. —  State 
v.  Barrels  Liquor,  47  N.  H.  369. 

3.  Proceeding  in  Rem.  —  State  v.  Brennan's 
Liquors,  25  Conn.  278 ;  Hine  v.  Belden,  27 
Conn.  384 ;  State  v.  Robinson,  49  Me.  285  ; 
State  v.  Barrels  Liquor,  47  N.  H.  369  ;  Johnson 
v.  Williams,  48  Vt.  566  ;  State  v.  Intoxicating 
Liquor,  55  Vt.  82. 

4.  See  the  title  Intoxicating  Liquors,  vol. 
17.  P-  373- 

Seizure  of  Liquors  Owned  by  Municipality.  — 

Androscoggin    R.  .Co.    v.    Richards,    41  Me. 


233 ,    State  v .  Intoxicating   Liquors,   68  Me. 

187. 

5.  State  v.  U.  S.  Express  Co.,  70  Iowa  271  ; 
State  v.  O'Neil,  58  Vt.  140,  56  Am.  Rep.  557. 

Interstate  and  Foreign  Traffic  in  Intoxicating 
Liquors  as  Affected   by  State   Liquor  Laws.  — 

See  the  title  Intoxicating  Liquors,  vol.  17, 

p.  290. 

Under  Stat.  Mass.  1855,  c.  215,         13,  25, 

a  warrant  may  be  issued  to  search  for  and  seize 
spirituous  liquors  already  taken  by  an  officer 
from  a  person  engaged  in  illegally  transporting 
them  and  still  held  by  the  officer.  Allen  v. 
Staples,  6  Gray  (Mass.)  491. 

6.  State  z:  U.  S.  Express  Co.,  70  Iowa 
271. 

7.  State  v.  Intoxicating  Liquors,  78  Me.  401. 

8.  State  v.  Intoxicating  Liquors,  83  Me.  158. 
See  also  Leisy  v.  Hardin,  135  U.  S.  100;  State 
v.  Intoxicating  Liquors,  82  Me.  558. 

9.  State  v.  Creeden,  78  Iowa  556. 

10.  State  v.  Intoxicating  Liquors,  50  Me.  5^6; 
State  v.  Creeden,  78  Iowa  556. 

11.  State  v.  Intoxicating  Liquors,  50  Me.  506. 

12.  Warrant  Necessary.  —  Reed  v.  Adams,  2 
Allen  (Mass.)  413;  People  z'.  Glennon,  (Supm. 
Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  1.  See  also 
Weston  ?'.  Carr,  71  Me.  356. 

13.  Warrant  Procured  After  Seizure.  —  Ring  -•. 
Nichols,  91  Me.  478;  Weston  v.  Carr,  71  Me. 
356;  State  v.  Dunphy,  79  Me.  104;  Jones  v. 
Root,  6  Gray  (Mass.)  435:  Kent  z:  Willey,  11 
Gray  (Mass.)  368  ;  State  v.  O'Neil,  58  Vt.  140, 
56  Am.  Rep.  557  ;  State  v.  Intoxicating  Liquors, 
58  Vt.  S94- 
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warrant,  being  in  derogation  of  common-law  right,  is  to  be  exercised  only 
where  authority  is  clearly  granted  by  statute.1 

Duty  to  Secure  Warrant  After  Seizure.  — ■  Where  liquors  are  seized  by  an  officer 
without  a  warrant,  and  he  fails  within  a  reasonable  time  after  the  seizure  to 
secure  a  warrant  therefor,  the  owner  cannot  be  held  in  criminal  proceedings 
instituted  against  him  personally  for  the  illegal  possession  of  the  liquors,  and 
the  officer  becomes  liable  as  a  trespasser  by  reason  of  his  delay,  and  the 
seizure  becomes  void.* 

Reasonable  Time.  —  And  it  has  been  adjudged  that  where  no  sufficient  reason 
is  assigned  for  a  longer  delay,  the  time  intervening  the  seizure  and  the  issu- 
ance of  the  warrant  should  not  exceed  twenty-four  hours.3  Should  he  neglect 
to  obtain  the  warrant  within  such  time,  he  will  be  liable  as  a  trespasser.4. 

5.  Officer's  Powers  Limited  by  Warrant.  —  In  the  case  of  a  search  for  intoxi- 
cating liquors,  as  in  the  case  of  searches  generally,  the  officer's  power  is 
limited,  as  to  the  places  to  be  searched,  to  the  premises  described  in  the  war- 
rant. So,  a  warrant  to  search  a  dwelling-house  of  a  person  confers  authority 
only  to  search  the  house  in  which  such  person  lives,  and  not  one  owned  by 
him  and  occupied  by  another.5  Nor  will  authority  to  search  the  dwelling- 
house  authorize  the  search  of  a  barn.6  If,  however,  the  warrant  authorizes 
the  search  of  a  dwelling-house  and  its  appurtenances,  the  officer  may  search 
a  stable  or  outbuildings  on  the  premises.7  A  warrant  to  search  a  certain 
building  and  the  outbuildings  within  the  curtilage  does  not  authorize  the 
search  of  a  building  not  in  the  same  inclosure.8 

Forcible  Entry.  —  Where  a  forcible  entry  is  necessary  for  the  execution  of  a 
warrant,  the  officer  does  not  exceed  his  powers  in  making  it.9 

Powers  as  to  Seizure.  —  The  officer's  power  to  seize  liquors  is  also  limited  by 
the  terms  of  the  warrant ; 10  but  he  is  not  rendered  liable  as  a  trespasser  to  the 
owner  by  the  fact  that  the  quantity  seized  is  less  than  that  described,11  or  that 
some  of  the  kinds  described  in  the  warrant  are  not  found.12 

Seizure  of  Casks.  —  He  may  seize  not  only  the  liquors,  but  the  vessels  in 
which  they  are  contained. 13 

6.  Effect  of  Destruction  of  Liquor  Before  Seizure.  —  In  some  states,  if  the 
officer  is  prevented  from  seizing  the  liquors  by  their  being  destroyed,  he  may 
arrest  the  keeper;  in  which  case  he  must  make  return  of  the  fact  and  manner 
of  the  destruction,  and,  as  near  as  may  be,  the  quantity  destroyed.14 

7.  Status  of  Liquors  After  Seizure.  —  Intoxicating  liquors  seized  and  held 
by  an  officer  under  a  valid  process,  legally  served,  are  in  custodia  legis,  and 
the  owner  cannot  maintain  replevin  against  him  therefor. 15 

8.  Notice  to  Claimants.  —  By  statutes  it  is  generally  required  that  after 
service  and  return  of  the  warrant  notice  shall  be  given  to  the  claimants  of  the 


1.  Weston  v.  Carr,  71  Me.  356;  Kennedy  v. 
Favor,  14  Gray  (Mass.)  200. 

2.  Weston  v.  Carr,  71  Me.  356;  State  v. 
Riley,  86  Me.  144. 

Failure  to  Procure  Warrant  Does  Not  Exempt 
Liquor  under  Pub.  Stat.  E.  I.,  c.  87,  §  39.  —  In  re 
Liquors  of  Hoxsie,  15  R.  I.  241. 

3.  Weston  v.  Carr,  71  Me.  356;  State  v. 
Dunphy,  79  Me.  104. 

4.  Kent  v.  Willey,  11  Gray  (Mass.)  368;  In 
rc  Liquors  of  Hoxsie,  15  R.  L  241. 

5.  Warrant  the  Limit  of  Officer's  Powers.  — 
Mcdlinchy  v.  Barrows,  41  Me.  74.  See  also 
Flaherty  v.  Longley,  62  Me.  420. 

6.  Jones  v.  Fletcher,  41  Me.  254. 

7.  State  v.  Burke,  66  Me.  127;  State  v. 
Woods,  68  Me.  409. 

8.  Com.  v.  Certain  Intoxicating  Liquors,  140 
Mass.  287. 


9.  Androscoggin  R.  Co.  v.  Richards,  41  Me. 
233- 

10.  Liquors  Seized  Must  Comply  with  Warrant. 

—  Arthur  v.  Flanders,  10  Gray  (Mass.)  107. 

11.  Com.  v.  Certain  Intoxicating  Liquors,  13 
Allen  (Mass.)  52;  Com.  v.  Certain  Intoxicating 
Liquors,  97  Mass.  63. 

12.  Com.  v.  Certain  Intoxicating  Liquors,  13 
Allen  (Mass.)  52.  See  also  Com.  v.  Intoxicat- 
ing Liquors,  113  Mass.  13. 

Seizure  of  Liquor  Found  in  Adjoining  Room  — 
When  Authorized.  —  Com.  v.  Leddy,  105  Mass. 
381. 

13.  Perkins  v.  Gibbs,  29  Vt.  343.  See  also 
Allen  v.  Staples.  6  Gray  (Mass.)  491. 

Officer  Cannot  Seize  Cask  under  Maine  Statute. 

—  Black  v.  McGilvery,  38  Me.  287. 

14.  State  v.  Stevens,  47  Me.  357. 

15.  See  the  title  Replevin,  vol.  24,  p.  499. 
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liquors  of  the  seizure  and  trial.  The  notice  must  contain  a  sufficient  descrip- 
tion of  the  liquors  seized  and  the  place  of  seizure.1  A  mere  misrecital  as  to 
the  source  from  which  the  warrant  issued  does  not,  however,  invalidate  the 
proceedings.2  The  subsequent  neglect  of  the  magistrate  to  issue  notice  to 
persons  interested  will  not  make  the  prior  act  of  seizure  a  trespass.3 

Waiver  of  Defects  in  Notice.  —  Defects  in  the  service  of  the  notice  cannot  be 
taken  advantage  of  by  one  who  has  appeared  and  been  admitted  to  prosecute 
his  claim.4  Nor  can  one  who  appears  as  claimant  of  the  liquors  object  that 
no  notice  has  been  given  to  others.5 

9.  Jurisdiction.  — ■  The  question  of  jurisdiction  being  largely  one  of  statu- 
tory enactment,  reference  must  be  had  to  the  statutes  of  the  several  states 
for  specific  information  upon  this  matter.  As  a  general  rule,  the  proceeding 
being  of  a  criminal  nature,  the  jurisdiction  of  the  magistrate  does  not  depend 
upon  the  value  of  the  liquor.6 

10.  Prosecution  of  Person  Not  Bar  to  Proceeding  in  Rem.  —  As  a  general  rule, 
a  prosecution  for  the  offense  of  selling  or  keeping  liquor  for  sale  unlawfully  is 
separate  and  distinct  from  proceedings  in  rem  against  the  liquor,  and  the 
acquittal  of  the  person  does  not  entitle  him  to  a  restoration  of  the  liquor,  nor 
does  the  condemnation  of  the  liquor  necessarily  result  in  a  conviction  of  the 
person.7  The  prosecution  and  conviction  of  the  owner  for  an  illegal  selling 
of  the  liquor  does  not,  therefore,  constitute  a  bar  to  a  proceeding  for  a 
condemnation  of  the  liquor.8 

11.  Evidence.  —  As  the  proceeding  is  of  a  criminal  rather  than  a  civil 
nature,  the  allegations  must  be  proved  beyond  a  reasonable  doubt,  and  not 
by  a  mere  preponderance  of  evidence.9 

VII.  Admissibility  of  Evidence  Secured  by  Search  or  Seizure.  —  Evi- 
dence secured  by  means  of  a  search  or  seizure  is  not  rendered  inadmissible  by 
reason  of  the  fact  that  the  search  or  seizure  was  unlawful.10    Nor  is  evidence 


1.  Notice  of  Seizure.  —  Com.  v.  Certain  In- 
toxicating Liquors,  97  Mass.  601  ;  Com.  v.  Cer- 
tain Intoxicating  Liquors,  6  Allen  (Mass.)  599; 
Com.  v.  Certain  Intoxicating  Liquors,  97  Mass. 
334- 

2.  Com.  v.  Certain  Intoxicating  Liquors,  128 
Mass.  72. 

Errors  in  Record  as  to  Time  of  Giving  Notice 
Immaterial.  —  Com.  v.  Certain  Intoxicating 
Liquors,  4  Allen  (Mass.)  593. 

3.  Voetsch  v.  Phelps,  112  Mass.  407.  See 
also  Guptill  v.  Richardson,  62  Me.  257. 

4.  Waiver.  —  State  v.  Brennan's  Liquors,  25 
Conn.  277  ;  State  v.  Bartlett,  47  Me.  396  ;  State 
v.  Miller,  48  Me.  576 ;  Com.  v.  Certain  Intoxi- 
cating Liquors,  13  Allen  (Mass.)  561  ;  Com.  v. 
Intoxicating  Liquors,  110  Mass.  182. 

5.  Com.  v.  Certain  Intoxicating  Liquors,  6 
Allen  (Mass.)  596. 

6.  Jurisdiction.  —  State  v.  Arlen,  71  Iowa 
216.  See  also  the  title  Intoxicating  Liquors, 
vol.  17,  p.  383. 

Jurisdiction  Not  Affected  by  Failure  to  Summon 
Complainant  as  Witness.  —  Com.  v.  Certain  In- 
toxicating Liquors,  108  Mass.  290. 

Liquor  Must  Have  Been  Lawfully  Seized.  — 
Guptill  v.  Richardson,  62  Me.  267. 

7.  State  v.  Miller,  48  Me.  576  ;  State  v.  In- 
toxicating Liquors,  50  Me.  506 ;  State  r.  Mc- 
Cann,  61  Me.  116. 

8.  Sanders  v.  State,  2  Iowa  230. 

9.  Com.  v.  Certain  Intoxicating  Liquors,  105 
Mass.  595  ;  Com.  v.  Certain  Intoxicating 
Liquors,  115  Mass.  142.  See  generally,  as  to 
matters  of  evidence,  the  title  Intoxicating 
Liquors,  vol.  17,  p.  374. 


Under  the  Vermont  Statute  the  burden  is  on 
the  state  of  merely  making  out  a  prima  facie 
case.  State  v.  Intoxicating  Liquors,  58  Vt. 
594.     See    also    Lincoln    i\    Smith,    27  Vt. 

328. 

Officer's  Return  as  Evidence.  —  State  v.  How- 
ley,    65    Me.    100;    State    v.    Lang,   63  Me. 

215- 

10.  Evidence  Secured  by  Search  and  Seizure  Ad- 
missible.—  United  States.  —  Bacon  v.  U.  S., 
(C.  C.  A.)  97  Fed.  Rep.  35- 

Alabama.  —  Shields  v.  State,  104  Ala.  35,  53 
Am.  St.  Rep.  17;  Scott  v.  State,  113  Ala.  64. 
Arkansas.  — ■  Starchman  v.  State,  62  Ark.  538. 
Connecticut.  —  State  v.  Griswold,  67  Conn. 
290. 

Georgia.  —  Williams  v.  State,   100  Ga.  511. 
Illinois.  —  Langdon  v.  People,  133  111.  382; 
Gindrat  v.  People,  138  111.  103;  Trask  v.  Peo- 
ple, 151  111.  523. 

Massachusetts.  —  Com.  v.  Acton,  165  Mass. 
11;  Com.  v.  Smith,  166  Mass.  370;  Com.  v. 
Welch.  163  Mass.  372;  Com.  v.  Certain  Lottery 
Tickets,  5  Cush.  (Mass.)  369;  Com.  v.  Dana, 
2  Met.  (Mass.)  329. 

Missouri, —  State  v.  Pomeroy,  130  Mo.  489. 
New  Hampshire.  —  State  v.  Glynn,  34  N.  H. 
422  ;  State  v.  Flynn,  36  N.  H.  64. 

South  Carolina.  —  State  v.  Atkinson,  40  S. 
Car.  363. 

West  Virginia.  —  State  v.  Edwards,  51  W. 
Va.  220. 

See  the  title  Evidence,  vol.  11.  p.  548. 
Property  Taken  from  Cell  Without  Prisoner's 
Knowledge  Admissible  in  Evidence.  —  Russell  ~\ 
State,  (Neb.  1902)  92  N.  W.  Rep.  751. 
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Dispo3ition.  SEARCHES  AND  SEIZURES—  SEASON.  Definitions. 


obtained  by  means  of  a  search  warrant  inadmissible  either  upon  the  ground 
that  it  is  in  the  nature  of  admissions  made  under  duress,  or  that  it  is  evidence 
which  the  defendant  has  been  compelled  to  furnish  against  himself.1  While 
the  general  rule  is  that  which  has  just  been  stated,  it  has  been  held  that  evi- 
dence procured  by  means  of  an  unreasonable  search  and  seizure  is  not  admis- 
sible against  the  person  from  whom  it  is  procured.3  According  to  this  view, 
the  seizure  of  a  person's  private  papers  to  be  used  in  evidence  against  him 
is  equivalent  to  compelling  him  to  be  a  witness  against  himself,  and  within  the 
constitutional  prohibition.3 

VIII.  Disposition  of  Property.  —  If  it  appears  that  the  articles  were  not 
held  in  possession  in  violation  of  law,  the  person  in  whose  custody  they  were 
found  should  be  discharged  and  the  goods  redelivered  to  his  possession.  But 
if  it  appears  that  the  articles  were  held  in  violation  of  law,  they  should  be 
retained  in  the  custody  of  an  officer  or  otherwise  disposed  of  in  accordance 
with  the  requirements  of  the  statute.4  If  the  statute  provides  for  the  return  of 
liquors  in  the  event  of  a  failure  to  prove  that  they  were  kept  for  sale  contrary 
to  law,  they  may  be  returned  where  the  proceedings  are  quashed  because  of 
formal  defects.5 


SEARCHING  RECORDS.  —  See  note 
SEARCH  WARRANT.  —  See  the  til 
Warrants. 

SEASHORE.  —  See  SHORE,  post. 
SEASON,  SEASONABLE,  ETC.  —  See 

1.  Starchman  v.  State,  62  Ark.  538 ;  State  v. 
Flynn,  36  N.  H.  64;  State  v.  Pomeroy,  130  Mo. 
489. 

2.  U.  S.  v.  Wong  Quong  Wong,  94  Fed.  Rep. 
832. 

3.  State  v.  Slamon,  73  Vt.  212. 

4.  Disposition  of  Property.  —  Farrow  v. 
Springer,  57  N.  J.  L.  353.  See  also  the  title 
Search  Warrants,  19  Encyc.  of  Pl.  and  Pr. 
335- 

5.  Com.  v.  Certain  Intoxicating  Liquors,  103 
Mass.  454.  But  in  such  a  case  the  claimant  is 
not  entitled  to  costs.  Com.  v.  Certain  Intoxicat- 
ing Liquors,  14  Gray  (Mass.)  375. 

Care  to  Be  Exercised  by  Officer  Jin  Preservation 
of  Liquors  After  Seizure.  —  Perkins  v.  Gibbs,  29 
Vt.  343. 

6.  Searching  Records.  (See  also  the  titles 
Recording  Acts,  vol.  24,  p.  73;  Records,  vol. 
24,  p.  155.) — A  statute  allowed  to  the  clerk 
of  court  for  "searching  the  records  or  files 
in  his  office,  if  a  copy  is  not  required,  twenty 
cents  for  the  records  or  files  of  each  year."  It 
was  held  that  the  clerk  was  entitled  to  twenty 
cents  for  searching  the  records  and  files  of 
each  year  in  respect  to  judgments  against  each 
person  whose  name  was  furnished  to  him,  al- 
though a  number  of  names  were  given  to  him 
at  one  time,  in  one  order.  Church  v.  St.  Paul, 
etc.,  R.  Co.,  33  Minn.  410. 

7.  Season.  —  Parol  Evidence  has  been  held  to  be 
admissible  to  show  what  constitutes  a  season 
in  certain  trades.  See  Johnston-Woodbury  Hat 
Co.  v.  Lightbody,  (Colo.  App.  1902)  70  Pac.  Rep. 
957:  Myers  v.  Walker,  24  111.  133. 

Season  of  Navigation. —  In  The  Balize,  Brown 
Adm.  424,  2  Fed.  Cas.  No.  809,  it  was  held  that 
the  season  of  navigation,  as  understood  upon 
the  great  lakes,   comprised  the   eight  months 


6. 

les  Searches  and  Seizures,  ante; 


note  7. 

commencing  April  1  and  ending  November  30, 
and  that  where  a  seaman  was  hired  at  a  certain 
sum  for  the  season  of  navigation,  the  presump- 
tion was  that  the  service  was  for  the  entire 
season. 

Same  —  Hudson  River.  —  See  Truesdale  v. 
Young,  Abb.  Adm.  (U.  S.)  393. 

Seasonably  Issued.  —  By  a  statute,  after  a  de- 
linquent witness  or  offender  had  been  impris- 
oned for  failure  to  enter  into  recognizance  for 
his  appearance  at  the  proper  court,  the  judge 
was  authorized  seasonably  to  issue  his  war- 
rant for  his  removal.  In  construing  this  provi- 
sion in  Bagnall  v.  Ableman,  4  Wis.  178,  the 
court  said  :  "  Nothing  is  to  be  done  rashly,  or 
in  haste  or  malice.  A  man  is  not  to  be  snatched 
from  his  home  on  the  instant,  and  carried  into 
a  distant  foreign  state.  But  a  season  is  to  be 
allowed,  at  least  to  procure  bail,  if  not  to  ar- 
range for  his  departure  ;  and  this  season  is  to 
be  allowed  after  his  arrest,  after  his  examina- 
tion, after  the  amount  of  bail  is  fixed,  and  even 
after  his  imprisonment  for  his  delinquency  in 
not  giving  it." 

Seasonable  Wood. — In  Dashwood  v.  Magniac, 
(1891)  3  Ch.  382,  it  was  said:  "In  Rex  v. 
Ferrybridge,  1  B.  &  C.  379,  8  E.  C.  L.  162,  there 
is  a  learned  note  dealing  with  some  of  the  an- 
cient cases  and  showing  that  the  expression 
'  seasonable  wood  '  meant  the  same  thing  as 
sih'a  ccedua,  which,  in  so  Edw.  III.,  10.  which 
I  have  examined,  is  thus  explained  :  '  By  these 
words,  silva  ctriiua,  is  to  be  understood  every 
manner  of  wood  which  can  he  cut  down  and 
will  grow  again.'  The  word  seasonable,  in 
fact,  means  that  it  is  cut  as  it  springs  up  from 
time  to  time,  at  certain  seasons  which  are  fixed 
by  the  custom  of  the  country  at  longer  or 
snorter  intervals." 
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Definitions. 


SEATED  LANDS  — 


SEA  T  OF  JUSTICE. 


Definitions. 


SEATED  LANDS.  (See  also  the  titles  State  and  Public  Lands  ;  Tax- 
ATION.)  —  Seated  lands,  within  the  meaning  of  the  Pennsylvania  tax  laws,  are 
lands  which  are  actually  resided  upon,  cultivated,  or  occupied.  Residence 
without  cultivation,  or  cultivation  without  residence,  or  both  together, 
constitute  seated  lands.1 

SEAT  IN  STOCK  EXCHANGE.  —  See  the  title  Stock  and  Produce 
Exchange. 

SEAT  OF  JUSTICE.  —  See  the  title  COUNTY-SEAT,  vol.  7,  pp.  1012,  1013. 


1.  Seated  Lands  —  Pennsylvania.  —  Campbell 
v.  Wilson,  1  Watts  (Pa.)  503  ;  Kennedy  v. 
Daily,  6  Watts  (Pa.)  269;  Wilson  v.  Watter- 
son,  4  Pa.  St.  214 ;  Lackawanna  Iron,  etc.,  Co. 
v.  Fales,  55  Pa.  St.  98;  George  v.  Messinger, 
73  Pa.  St.  418;  Wallace  v.  Scott,  7  W.  &  S. 
(Pa.)  248;  Jackson  v.  Sassaman,  29  Pa.  St.  106; 
Green  v.  Watson,  34  Pa.  St.  332 ;  Jackson  v. 
Stoetzel,  87  Pa.  St.  302;  Earley  v.  Euwer,  102 
Pa.  St.  338.    See  also  Sheaft'er  v.  McKabe,  2 


Watts  (Pa.)  421  ;  Fish  v.  Brown,  5  Watts  (Pa.) 
441;  Larimer  v.  M'Call,  4  W.  &  S.  (Pa.)  133; 
Mitchell  v.  Bratton,  5  W.  &  S.  (Pa.)  451  ;  Milli- 
ken  v.  Benedict,  8  Pa.  St.  169;  Ellis  v.  Hall, 
19  Pa.  St.  292;  Hathaway  v.  Elsbree,  54  Pa. 
St.  498 ;  Stewart  v.  Trevor,  56  Pa.  St.  374 ; 
Hoffman  v.  Bell,  61  Pa.  St.  444  1  Heft  v. 
Gephart,  65  vPa.  St.  510;  Biddle  v.  Noble, 
68  Pa.  St.  279 ;  Arthurs  v.  King,  95  Pa.  St. 
167. 
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SEAWEED. 


I.  Right  to  Take,  157. 

1.  As  Affected  by  Littoral  Ownership,  157. 

2.  Right  to  Take  from  Above  High-water  Mark,  157. 

3.  Right  to  Take  Between  High  and  Lmv-water  Marks,  157. 

4.  Right  to  Take  Below  Low-water  Mark,  158. 

5.  Right  to  Take  from  Public  Beach,  158. 

II.  Nature  of  Right  to  Take  Seaweed,  158. 


CROSS-REFERENCES. 

See  also  the  titles  ACCRETION,  vol.  1,  p.  467;  EASEMENTS,  vol.  10,  p.  397; 
FISH  AND  FISHERIES,  vol.  13,  p.  565;  NAVIGABLE  WATERS, 
vol.  2i,  p.  424;  PROFIT  A  PRENDRE,  vol.  23,  p.  186;  RIPARIAN 
RIGHTS,  vol.  24,  p.  978. 

1.  Right  to  Take  —  1.  As  Affected  by  Littoral  Ownership.  —  Judicial  dis- 
cussion of  the  right  to  appropriate  seaweed  cast  on  the  seashore  1  or  land 
contiguous  to  the  sea  invariably  arises  in  cases  where  one  or  the  other  of  the 
litigants  bases  his  claim  upon  the  ownership  of  some  estate  in  littoral  lands.8 
The  incidents  of  littoral  ownership  have  been  discussed  elsewhere  in  this 
work,3  and  will  be  restated  herein  only  with  reference  to  the  particular  rights 
under  consideration. 

2.  Right  to  Take  from  Above  High-water  Mark.  —  Where  seaweed  is  cast 
by  the  elements  upon  the  land  of  a  littoral  owner,  above  high-water  mark, 
the  decisions  are  uniform  to  the  effect  that  the  title  to  such  seaweed  vests  in 
the  owner  of  the  lands.  There  is,  however,  some  conflict  as  to  the  reasons 
assigned  for  such  holdings.  In  some  the  title  is  predicated  on  a  liberal 
extension  of  the  doctrine  of  accretion,  treating  the  deposit  as  alluvion;4  in 
other  jurisdictions  the  title  is  held  to  be  vested  in  the  owner  of  the  soil  on 
which  it  is  cast  because  he  is  deemed  to  be  constructively  the  first  occupant 
of  property  theretofore  belonging  to  no  one.5  Tn  either  case  the  owner  can 
maintain  trespass  against  any  person  going  upon  his  land  and  asporting  the 
seaweed.0 

3.  Right  to  Take  Between  High  and  Low-water  Marks.  —  In  those  jurisdictions 
where  the  littoral  owner's  title  extends  to  low-water  mark  he  has  the  exclusive 
right  to  appropriate  seaweed  found  between  high  and  low-water  marks,7 

1.  Shore  Defined. —  See  Shore,  post.  quity  of  their  land  to  the  seaweed  deposited. 

2.  See  cases  cited  infra.  Mather  v.  Chapman,  40  Conn.  382,  16  Am.  Rep. 

3.  See  the  titles  Fish  and  Fisheries,  vol.  13,  46. 

p.  565;  Navigable  Waters,  vol.  at,  p.  430  ct  6.  Parsons  v.  Miller,  15  Wend.  (N.  Y.)  561; 
seq. ;  Riparian  Rights,  vol.  24,  p.  978.  Chapman  v.  Kimball,  9  Conn.  38,  31  Am.  Dec. 

4.  Right  Predicated  on  Jus  Alluvionis.  —  Emans  707. 

v.  Turnbull,  2  Johns.  (N.  Y.)  313,  3  Am.  Dec.  7.  When  Littoral  Owner's  Title  Extends  to  Low- 

427.    See  also  Nudd  ■'.  Hobbs,  17  N.  H.  527.  water  Mark.  —  Baird  v.  Fortune,  7  Jur.  N.  S. 

5.  Title  Dependent  on  First  Occupancy.— Church  926.  See  also  Brew  v.  Haren,  Ir.  R.  11  C.  L. 
v.  Meeker,  34  Conn.  421  ;  Mather  z<.  Chapman,  198. 

40  Conn.  382,  16  Am.  Rep.  46.  The  Massachusetts  Colonial  Ordinance  of  1641 
Actual  Deposit  on  Littoral  Owners  of  Land  extended  the  title  of  littoral  owners  to  low- 
Necessary.  —  The  owners  of  land,  in  those  water  mark,  provided  the  same  did  not  extend 
jurisdictions  where  the  littoral  owners'  titles  more  than  one  hundred  rods  from  high-water 
extend  only  to  high-water  mark,  cannot  be  re-  mark.  Hathaway  v.  Wilson,  123  Mass.  359. 
garded  as  first  occupants  of  seaweed  thrown  on  Such  ordinance  applies  to  lands  abutting  upon 
their  "  shore  "  merely  because  of  the  propin-  the  open  sea  as  well  as  those  of  creeks,  coves, 
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Nature  of  Right 


SEA  WEED. 


to  Take  Seaweed. 


provided  it  is  not  afloat.1  In  Rhode  Island  the  owner  of  the  upland  is  exclu- 
sively entitled  to  seaweed  stranded  on  the  "  shore,"  though  in  that  state  the 
littoral  owner's  title  extends  only  to  high-water  mark.3  In  those  jurisdictions 
where  the  title  is  vested  in  the  state  in  trust  for  public  uses,3  the  principal 
of  which  are  for  fishing  and  navigation,  the  public  have  a  right  to  go  on  the 
shore  and  take  seaweed  therefrom.4 

4.  Right  to  Take  Below  Low-water  Mark.  —  Obviously  seaweed  which 
grows  in  navigable  waters  below  low-water  mark  is  publici  juris,  and  can 
be  taken  therefrom  by  a  third  person  against  the  protest  of  the  littoral 
owner.5 

5.  Right  to  Take  from  Public  Beach.  —  An  inhabitant  of  a  town  has  a  right, 
in  common  with  other  inhabitants,  to  take  seaweed  from  a  public  beach 
therein.6  It  is  competent  for  the  legislature  to  prescribe  what  acts  of  appro- 
priation of  seaweed  cast  on  a  beach  in  which  the  public  have  acquired  rights 
shall  confer  title.7 

II.  Nature  of  Right  to  Take  Seaweed.  —  The  right  which  the  owner  of 
littoral  land  has  to  appropriate  seaweed  cast  thereon  is  a  right  to  a  profit  in 
the  soil,  and  not  an  easement.    The  owner  of  the  soil  has  it  ratione  soli.H 


and  arms  of  the  sea.  Sale  v.  Pratt,  19  Pick. 
(Mass.)  191. 

Such  ordinance  of  the  parent  colony  is  a  part 
of  the  law  of  New  Hampshire,  Nudd  v.  Hobbs, 
17  N.  H.  527;  Clement  v.  Burns,  43  N.  H.  609; 
and  Maine,  where  it  is  held  to  apply  to  islands 
as  well  as  mainland,  Hill  v.  Lord,  48  Me.  83. 

Title  to  Tidal  Lands  by  Adverse  Possession.  — 
In  Thornton  v.  Foss,  26  Me.  402,  it  was  said, 
with  reference  to  lands  over  which  the  tide  ebbs 
and  flows  and  as  to  which  the  ordinance  of  1641 
vests  the  title  in  the  littoral  owner  to  the  ex- 
tent of  one  hundred  rods  from  the  high-water 
mark,  that  one  who  for  a  period  of  upwards  of 
twenty  years  cuts  grass  from  such  land  may  ac- 
quire title  by  adverse  possession.  But  he  only 
acquires  title  as  to  places  from  which  he  cuts. 

Taking  by  Third  Person  under  a  License.  — 
In  an  action  of  tort  to  recover  damages  for  a 
disturbance  of  the  plaintiff's  right  to  take  sea- 
weed from  certain  littoral  land,  the  defendant 
cannot  justify  the  taking  of  seaweed  under  a 
license  from  the  plaintiff  where  there  has  been 
no  attempt  on  the  defendant's  part  to  perform 
the  terms  of  the  contract.  Gifford  v.  Brownell, 
2  Allen  (Mass.)  535. 

The  provision  of  the  colonial  ordinance  of 
1641  declaring  that  the  proprietors  of  the  land 
adjoining  the  sea  shall  have  property  to  low- 
water  mark  where  the  sea  does  not  ebb  above 
one  hundred  rods,  and  further  providing  that 
sea  fishing  and  fowling  therein  are  reserved  to 
every  householder,  does  not  constitute  a  reser- 
vation of  the  right  of  taking  "  mussel  bed  ma- 
nure "  from  the  tidal  lands  of  another.  Moore 
v.  Griffin,  22  Me.  350. 

.  1.  When  Afloat  —  Exception  Based  on  Statute.— 
Pub.  Stat.  Mass.,  c.  91,  §  106  (Gen.  Stat.,  c.  83, 
§  20),  provides  that  any  person  may  take  and 
carry  away  seaweed  between  high  and  low-water 
marks,  whilst  the  same  is  actually  adrift  in  tide 
waters  ;  but  for  such  purpose  no  person  shall  en- 
ter on  the  upland  or  lawfully  inclosed  flats  with- 
out the  consent  of  the  owner.  In  Anthony  v. 
Gifford,  2  Allen  (Mass.)  549,  it  was  held  that 
seaweed  taken  from  the  water  at  flood  tide,  over 
land  lying  between  high  and  low-water  marks, 


was  "  adrift  "  when  its  position  was  such  that 
each  rising  and  receding  wave  moved  it,  though 
the  bottom  of  the  mass  might  touch  the  beach  ; 
and  hence  could  be  taken  by  a  person  not  the 
littoral  owner. 

2.  Rhode  Island  Rule.  —  Carr  v.  Carpenter,  22 
R.  I.  528.  See  also  Kenyon  v.  Nichols,  1  R.  I. 
106;  Knowles  v.  Nichols,  2  R.  I.  198. 

Right  of  Littoral  Owners  Subject  to  Partition. — 
Bailey  v.  Sisson,  1  R.  I.  233. 

Littoral  Owner's  Right  Subject  to  Legislative 
Control.  —  Carr  v.  Carpenter,  22  R.  I.  528. 

3.  Common-law  Rule.  —  Com.  v.  Alger,  7 
Cush.  (Mass.)  65.  But  see  Howe  v.  Stowell,  1 
Ale.  &  Nap.  348 ;  Hamilton  v.  Atty.-Gen.,  5  L.  R. 
lr.  555- 

Ownership  of  Tidal  Lands  in   State.  —  The 

state,  in  the  absence  of  any  act  alienating  its 
title,  is  the  owner  of  the  title  to  the  soil  under 
navigable  tide  waters  to  the  line  of  ordinary 
high  tide,  subject  to  the  power  of  Congress  to 
regulate  commerce.  State  v.  Black  River  Phos- 
phate Co.,  32  Fla.  82. 

4.  Right  to  Take  from  Shore.  —  Chapman  v. 
Kimball,  9  Conn.  38,  21  Am.  Dec.  707  ;  Mather 
z.  Chapman,  40  Conn.  382,  16  Am.  Rep.  46. 
See  also  Solliday  v.  Johnson,  38  Pa.  St.  380. 

Right  to  Pile  Seaweed  on  Shore.  —  Mather  v. 
Chapman,  40  Conn.  382,  16  Am.  Rep.  46.  See 
also  the  title  Navigable  Waters,  vol.  21,  p. 
439- 

5.  Below    Low-water    Mark.  —  Chapman  v. 

Kimball,  9  Conn.  38,  21  Am.  Dec.  707. 

The  Lord  of  a  Manor  cannot  establish  a  claim 
to  the  exclusive  right  of  cutting  seaweed  on 
rocks  situate  below  low-water  mark  except  by  a 
grant  from  the  crown,  or  by  such  long  and  un- 
disturbed enjoyment  of  it  as  to  give  him  a  title 
by  prescription.    Benest  v.  Pipon,  1  Knapp  60. 

6.  East  Hampton  v.  Kirk,  68  N.  Y.  459,  re- 
versing 6  Hun  (N.  Y.)  257. 

7.  What  Acts  Constitute  Occupation.  —  See 
Church  v.  Meeker,  34  Conn.  421. 

8.  Right  to  Take  a  Profit  a  Prendre.  —  Mather 
v.  Chapman,  40  Conn.  382,  16  Am.  Rep.  46; 
Hill  v.  Lord,  48  Me.  83.  See  also  the  title 
Profit  a  Prendre,  vol.  23,  p.  186. 
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Definition. 


Hence  such  right  cannot  be  acquired  by  custom,1  though  it  may  be  by 
prescription.2 

Right  May  Be  Held  in  Common.  —  The  right  is  one  which  may  be  held  in 
common.3    So,  too,  it  is  a  lawful  commonable  right.4 

Right  May  Be  Held  as  an  Appurtenance.  —  The  right  may  be  held  as  appurtenant 
to  land  other  than  that  on  which  it  is  exercised.5  A  conveyance  of  a  part  of 
an  estate  abutting  on  the  sea,  where  the  part  conveyed  does  not  in  any  way 
abut  on  the  sea,  does  not  pass  any  right  to  take  seaweed  from  the  shore 
unless  there  is  an  express  grant  of  such  right.6 

Relation  to  Right  of  Fishery.  —  The  public  right  of  fishery  is  paramount  to  the 
private  right  to  cut  grass  or  sedge  from  between  high  and  low-water  marks. 
Hence  one  exercising  such  paramount  right  may,  in  searching  for  shell  fish, 
dig  up  or  cut  grass  or  sedge  if  necessary.7 

SEAWORTHY.  (See  the  titles  Contracts  of  Affreightment  and 
Charter-parties,  vol.  7,  p.  213;  Marine  Insurance,  vol.  19,  p.  1005.)  — 
To  be  seaworthy  a  ship  should  be  in  a  condition  to  encounter  whatever  perils 

1.  Right  Cannot  Be  Acquired  by  Custom.  — 

Knowles  v.  Dow,  22  N.  H.  387,  55  Am.  Dec. 
163;  Kenyon  v.  Nichols,  1  R.  I.  106;  Nudd  v. 
Hobbs,  17  N.  H.  527.  See  cases  cited  in  pre- 
ceding note.  See  also  the  title  Profit  X 
Prendre,  vol.  23,  p.  188. 

The  Right  to  Stack  Seaweed  on  the  Land  of 
Another  may,  however,  be  acquired  by  custom. 
Knowles  v.  Dow,  22  N.  H.  387,  55  Am.  Dec. 
163. 

2.  Right  May  Be  Acquired  by  Prescription.  — 

Mulholland  v.  Killen,  Ir.  R.  9  Eq.  471  ;  Benest 
V.  Pipon,  1  Knapp  60;  Hill  v.  Lord,  48  Me.  83; 
Kenyon  v.  Nichols,  1  R.  I.  106.  See  also  Daly 
v.  Murray,  17  L.  R.  Ir.  185. 

An  Inhabitant  of  a  Town  cannot  acquire  by 
prescription  a  right  to  take  seaweed  from  an- 
other's land  merely  by  reason  of  the  fact  that 
other  inhabitants  have  for  upwards  of  the  pre- 
scriptive period  claimed  and  exercised  the  right, 
in  the  absence  of  any  corporate  assertion  of 
such  right,  nor  can  an  individual  claim  the 
right  as  personal  where  a  number  have  par- 
ticipated in  the  exercise  of  the  right.  Hill  v. 
Lord,  48  Me.  83.  See  also  Sale  v.  Pratt,  19 
Pick.  (Mass.)  191  ;  Hamilton  v.  Atty.-Gen.,  5 
L.  R.  Ir.  555- 

The  mere  use  by  a  person  of  land  belonging 
to  a  town,  for  the  gathering  and  storing  of  sea- 
weed, was  held  not  such  possession  as  would 
ripen  into  a  prescriptive  title  where  such  per- 
son, in  common  with  other  inhabitants  of  the 
town,  had  a  right  to  collect  and  remove  the  sea- 
weed, since  not  adverse.  East  Hampton  v. 
Kirk,  r>S  N.  Y.  459. 

3.  Right  May  Be  Held  in  Common.  —  Hall  v. 
Lawrence,  2  R.  I.  218,  57  Am.  Dec.  715. 

4.  Commonable  Right.  —  Knowles  v.  Nichols, 
2  Curt.  (U.  S.)  571.  See  also  Middletown  v. 
Newport  Hospital,  16  R.  1.  319. 

5.  Right  May  Be  Held  as  an  Appurtenance.  — 
Baird  v.  Fortune,  7  Jur.  N.  S.  926;  Hill  v. 
Lord,  48  Me.  83;  Hathaway  v.  Wilson,  123 
Mass.  359. 

Easement   of  Taking  Seaweed.  —  Phillips  v. 

Rhodes,  7  Met.  (Mass.)  323. 

"  Privilege  of  the  Shores.  "  —  A  reservation  in 
a  grant  or  a  conveyance  of  the  "  privilege  of  the 
shores  "  reserves  or  conveys,  as  the  case  may 
be,    the   right    to    take    seaweed.     Ripley  v. 


Knight,  123  Mass.  515;  Cushing  v.  Worrick,  9 
Gray  (Mass.)  382. 

"  Wreck  of  the  Sea,  Flotsam,  Jetsam,  Etc.  "  — 
Healy  v.  Thorne,  Ir.  R.  4  C.  L.  495,  18  W.  R. 
1004. 

Reservation  for  Benefit  of  Public  in  Deed  Inter 
Partes.  —  A  deed  of  littoral  lands  "  reserving  to 
the  public  any  right  that  they  may  have  to  cross 
said  island,  and  to  take  seaweed  therefrom,"  does 
not  of  itself  confer  any  right  upon  any  person, 
nor  can  any  person  justify  the  taking  of  sea- 
weed from  such  land  thereunder,  without  show- 
ing a  previous  location,  prescription,  or  grant. 
Hill  v.  Lord,  48  Me.  83.  See  the  title  Con- 
ditions, vol.  6,  p.  515. 

6.  Baird  v.  Fortune,  7  Jur.  N.  S.  926. 

7.  Right  of  Fishery  Paramount.  —  Allen  v. 
Allen,  19  R.  I.  114,  61  Am.  St.  Rep.  738;  Peck 
v.  Lockwood,  5  Day  (Conn.)  22.  See  also  the 
title  Fish  and  Fisheries,  vol.  13,  p.  565. 

In  Rhode  Island,  where  the  fee  to  lands  between 
high  and  low-water  marks  is  in  the  state,  it  is 
held  that  the  owner  of  the  upland  is  exclu- 
sively entitled  to  take  seaweed  from  the 
beach,  and  that  the  right  to  take  seaweed  is  not 
one  of  the  rights  which  the  state  holds  in  trust 
for  the  public,  like  navigation  and  fishery.  Carr 
v.  Carpenter,  22  R.  I.  528.  See  also  Bagott  v. 
Orr,  2  B.  &  P.  476. 

Connecticut.  —  On  the  other  hand,  in  Con- 
necticut, where  the  title  to  the  shore  is  also 
vested  in  the  state,  the  court,  in  Mather  v. 
Chapman,  40  Conn.  382,  16  Am.  Rep.  46,  said: 
"  The  right  of  taking  seaweed  would  seem  to 
stand  on  the  same  ground  as  the  right  of  taking 
fish.  We  see  no  reason  for  making  a  distinc- 
tion between  the  vegetable  and  animal  products 
of  the  ocean.  Neither,  in  the  state  of  nature, 
is  the  property  of  any  one ;  the  title  to  both  de- 
pends upon  the  first  occupancy.  It  is  agreed 
that  while  afloat  both  are  alike  common  ;  why, 
when  the  tide  recedes  and  leaves  shell  fish  and 
seaweed  on  the  shore,  should  the  seaweed  be- 
long to  the  riparian  proprietor  when  confessedly 
the  shell  fish  remains  common  property?" 

It  is  to  be  noted,  however,  that  an  early  Con- 
necticut case  holds  the  right  of  fishery  para- 
mount, and  no  doubt  properly  so,  since  such 
right  is  of  greater  importance  to  the  community. 
See  supra,  this  note. 
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SEC.  —  SECOND  A  R  Y  CONVE  YA  NCES. 


Definitions. 


of  the  sea  a  ship  of  that  kind  and  laden  in  that  way  might  fairly  be  expected 
to  encounter  in  performing  the  voyage  to  be  performed.1 

"SEC."  (See  also  the  title  Abbreviations,  vol.  i,  p.  97.) —  "Sec."  is  an 
abbreviation  of  section.3 

SECLUSION.  —  See  note  3. 

SECONDARY.  —  See  note  4. 

SECONDARY  CONVEYANCES.  —  See  Convey— CONVEYANCE,  vol.  7,  p.  487. 


1.  Seaworthy.  —  Gilroy  v.  Price,  (1893)  A.  C. 
63  ;  Steel  v.  State  Line  Steamship  Co.,  3  App. 
Cas.  72.    See  also  the  following  cases : 

England.  —  Watt  v.  Morris,  1  Dow  32  ;  Parker 
v.  Potts;  3  Dow  23  ;  Douglas  v.  Scougall,  4  Dow 
269  ;  Dixon  v.  Sadler,  5  M.  &  W.  405  ;  Eden  v. 
Parkison,  2  Dougl.  732;  Bermon  v.  Woodbridge, 
2  Dougl.  781  ;  Foster  v.  Steele,  5  Scott  25,  3 
Bing.  N.  Cas.  892,  32  E.  C.  L.  371  ;  Knill  v. 
Hooper,  2  H.  &  N.  277 ;  Clifford  v.  Hunter,  3 
C.  &  P.  16,  14  E.  C.  L.  189;  Annen  v.  Wood- 
man, 3  Taunt.  299 ;  Biccard  v.  Shepherd,  14 
Moo.  P.  C.  471  ;  Gibson  v.  Small,  4  H.  L.  Cas. 
418;  Turnbull  v.  Janson,  36  L.  T.  N.  S.  635; 
Hedley  v.  Pinkney,  etc.,  Steamship  Co.,  (1894) 

A.  C.  222  ;  Pickup  v.  Thames,  etc.,  Marine  Ins. 
Co.,  3  Q.  B.  D.  594;  Readhead  v.  Midland  R. 
Co.,  L.  R.  2  Q.  B.  441  ;  Burges  v.  Wickham,  3 

B.  &  S.  669,  113  E.  C.  L.  669;  Cohn  v.  David- 
son, 2  Q.  B.  D.  455. 

Canada.  ■ — ■  Collins  Bay  Rafting,  etc.,  Co.  v. 
Kaine,  29  Can.  Sup.  Ct.  266. 

United  States.  —  M'Lanahan  v.  Universal  Ins. 
Co.,  1  Pet.  (U.  S.)  170;  Dixon  v.  Cyrus,  2  Pet. 
Adm.  411,  7  Fed.  Cas.  No.  3,930;  Werk  v. 
Leathers,  1  Woods  (U.  S.)  271,  29  Fed.  Cas. 
No.  17,415  ;*  Bullard  v.  Roger  Williams  Ins.  Co., 
1  Curt.  (U.  S.)  148,  4  Fed.  Cas.  No.  2,122; 
Tidmarsh  v.  Washington  F.  &  M.  Ins.  Co.,  4 
Mason  (U.  S.)  439;  Cruder  v.  Pennsylvania  Ins. 
Co.,  2  Wash.  (U.  S.)  339;  Dupont  v.  Vance,  19 
How.  (U.  S.)  162  ;  Adderly  v.  American  Mut.  Ins. 
Co.,  Taney  (U.  S.)  126  ;  Pyman  v.  Von  Singen,  3 
Fed.  Rep.  802;  The  Lizzie  Frank,  31  Fed.  Rep. 
477;  The  Orient,  16  Fed.  Rep.  916;  The  Titania, 
19  Fed.  Rep.  105;  The  Eugene  Vesta,  28  Fed. 
Rep.  762;  The  E.  B.  Ward,  Jr.,  20  Fed.  Rep. 
704;  The  Rover,  33  Fed.  Rep.  515;  The  Piskata- 
qua,  35  Fed.  Rep.  622 ;  The  Giles  Loring,  48 
Fed.  Rep.  463  ;  Bowring  v.  Thebaud,  (C.  C.  A.) 
56  Fed.  Rep.  523 ;  The  Alvena,  74  Fed.  Rep. 
254,  affirmed  (C.  C.  A.)  79  Fed.  Rep.  973;  The 
Sandfield,  79  Fed.  Rep.  371  ;  The  Warren 
Adams,  (C.  C.  A.)  74  Fed.  Rep.  413;  The 
Colima,  82  Fed.  Rep.  665  ;  The  Kensington,  88 
Fed.  Rep.  331  ;  The  British  King,  89  Fed.  Rep. 
872 ;  The  Aggi,  93  Fed.  Rep.  490 ;  Farr,  etc., 
Mfg.  Co.  v.  International  Nav.  Co.,  (C.  C.  A.) 


98  Fed.  Rep.  637;  The  Tjomo,  115  Fed.  Rep. 
922;  The  Edwin  I.  Morrison,  153  U.  S. 
199. 

Louisiana.  —  Stackpole  v.  Wickham,  7  La. 
Ann.  678. 

Michigan.  —  La  Fernier  v.  Soo  River  Lighter, 
etc.,  Co.,  (Mich.  1902)  89  N.  W.  Rep.  357. 

Missouri.  —  Rosenheim  v.  America  Ins.  Co., 
33  Mo.  237 ;  Gartside  v.  Orphans'  Ben.  Ins. 
Co.,  62  Mo.  325. 

New  York.  —  Thebaud  v.  Phoenix  Ins.  Co.,  1 
Silv.  Sup.  (N.  Y.)  455 ;  Barnewall  v.  Church, 

1  Cai.  (N.  Y.)  234. 

South  Carolina.  —  M'Millan  v.  Union  Ins. 
Co.,  1  Rice  L.  (S.  Car.)  254;  Purvis  v.  Tunno, 

2  Bay  (S.  Car.)  492. 

Seaworthiness. —  In  The  Silvia,  171  U.  S.  462, 
it  was  said  that  "  the  test  of  seaworthiness 
is  whether  the  vessel  is  reasonably  fit  to  carry 
the  cargo  which  she  has  undertaken  to  trans- 
port." 

2.  Sec.  —  McChesney  v.  Chicago,  173  111.  75; 
Hunt  v.  Smith,  9  Kan.  153. 

3.  Seclusion.  (See  also  Reclusion,  vol.  24, 
p.  70.) — In  Louisiana  law  seclusion  means 
a  voluntary  confinement,  or  retreat  from  social 
life.    Phelps  v.  Reinach,  38  La.  Ann.  547. 

4.  Secondary  Right.  —  In  Tiffin  Glass  Co.  v. 
Stoehr,  54  Ohio  St.  164,  it  was  said:  "  By  the 
breach  of  the  contract  an  end  was  put  to  the  re- 
lation of  master  and  servant,  and  a  new  right 
accrued  in  favor  of  the  plaintiff  as  against  the 
defendant  —  a  right  to  recover  damages  for  the 
breach  of  the  contract.  This  is  called  by  some 
authors  a  '  sanctioning,'  and  by  others  a  '  reme- 
dial '  or  secondary  right." 

Secondary  Batteries.  —  See  Battery,  vol.  3, 
p.  898. 

Secondary  Cause.  —  Secondary  is  the  techni- 
cal medical  word  to  describe  a  disease  which  is 
not  the  primary  cause  of  death.  If  a  man  falls 
through  the  ice  and  is  drowned,  that  is  death 
by  accident ;  but  if  he  walks  home  in  wet 
clothes,  and  catches  a  cold  which  settles  on  his 
lungs,  and  he  dies,  that  is  death  from  a  second- 
ary cause.  See  Smith  v.  Accident  Ins.  Co., 
L.  R.  5  Exch.  302,  and  see  the  title  Accident 
Insurance,  vol.  i,  p.  315. 
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I.  Definition,  162. 
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1.  English  Rule,  162. 

2.  Rule  in  United  States,  162. 

Ill  Admissibility,  162. 

1 .  In  General,  162. 

2.  Loss  or  Destruction  of  Original,  163. 

a.  In  General,  163. 

b.  Proof  of  Loss  or  Destruction,  165. 

(1)  In  General,  1 65- 

(2)  Sufficiency  of  Search,  166. 

(a)  In  General,  166. 

\b)  As  Affected  by  Nature  of  Document,  167. 
(V)  Papers  on  Record,  167. 

(3)  Where  Several  Sources  of  Information  Exist,  167. 

(4)  Sufficiency  of  Proof  Discretionary  ivith  Court,  167. 

c.  Loss  or  Destruction   of  Original  by  Party  Offering  Secondary 

Evidence,  168. 

d.  Genuineness  of  Original  Must  Be  Shown,  169. 

3.  Original  in  Hands  of  Adverse  Party,  169. 

a.  Necessity  of  Notice  to  Produce,  169. 

(1)  In  General,  169. 

(2)  Nature  of  Action  as  Notice,  170. 

(3)  Where  Original  Is  Notice,  171. 

(4)  Original  Executed  in  Duplicate,  171. 

(5)  Effect  of  Failure  to  Produce,  171. 

4.  Where  Original  Is  Not  in  jurisdiction,  171. 

a.  Rule  that  No  Effort  to  Produce  Is  Necessary,  171. 

b.  Contrary  Rule,  172. 

5.  Writings  Collateral  to  Issue,  173. 

6.  Voluminous  Facts  or  Writings,  173. 

7.  Inscriptions,  174. 

IV.  Records  as  Evidence,  174. 

1.  Public  Documents,  174. 

2.  Private  Documents,  174. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  DOCUMENTARY  EVIDENCE,  vol.  9,  p. 
877;  DYING  DECLARATIONS,  vol.  10,  pp.  361,  391;  EVIDENCE,  vol. 
11,  p.  535;  EXECUTION  AND  PROOF  OF  DOCUMENTS,  vol.  11,  p. 
583;  EXPERT  AND  OPINION  EVIDENCE,  vol.  12,  p.  414;  FALSE 
PRETENSES  AND  CHEATS,  vol.  12,  p.  858;  FOREIGN  JUDG- 
M£NTS,vo\.  13,  p.  1038;  FOREIGN  LAWS,  vol.  13,  p.  1064;  FORGERY, 
vol.  13,  p.  ixix;  LOST  PAPERS  AND  RECORDS,  vol.  19,  p.  575; 
MALICIOUS  PROSECUTION,  vol.  19,  p.  697;  PAROL  EVIDENCE, 
vol.  2i,  p.  1077;  PHOTOGRAPHS,  vol.  22,  p.  773;  PRODUCTION  OF 
DOCUMENTS,  vol.  23,  p.  166;  RECEIPTS,  vol.  23,  p.  983;  RECITALS, 
vol.  24,  p.  61;  RECORDING  ACTS,  vol.  24,  p.  73;  RECORDS,  vol.  24,  p. 
155;  WITNESSES. 
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SECOND AR  Y  E VIDENCE. 


Admissibility. 


1.  Definition,  —  Evidence  which  presupposes  the  existence  of  better  evi- 
dence is  usually  designated  secondary  evidence.1  Evidence  which  was 
originally  secondary  may  become  primary  by  the  loss  or  destruction  of  the 
evidence  originally  primary.3 

II.  Degrees  of  Secondary  Evidence — 1.  English  Rule.  —  According  to 
the  English  rule  tnare  are  no  degrees  of  secondary  evidence,  but  where 
secondary  evidence  is  admissible  at  all,  the  party  offering  it  may  give  any 
species  in  his  power.3  This  rule  also  obtains  in  some  jurisdictions  in  the 
United  States.4 

2.  Rule  in  United  States.  —  The  doctrine  in  other  United  States  jurisdic- 
tions is  that  if,  from  the  nature  of  the  case  itself,  it  is  manifest  that  a  more 
satisfactory  kind  of  evidence  exists,  its  production  will  be  required.5 
According  to  this  rule  the  party,  after  accounting  for  the  absence  of  the 
original,  may  read  a  counterpart;  or  if  there  is  no  counterpart,  an  examined 
copy;  or  if  there  should  not  be  an  examined  copy,  he  may  give  parol 
evidence  of  its  contents.6 

Burden  of  Showing  Existence  of  Better  Evidence.  —  If  the  existence  of  a  more  satis- 
factory kind  of  secondary  evidence  is  not  manifest  from  the  nature  of  the 
case,  the  party  objecting  must  show  that  there  is  better  evidence.7  Where 
this  rule  is  invoked  against  a  party  he  is  permitted  to  show  that  what  appears 
to  be  a  higher  degree  of  secondary  evidence  is  not  in  fact  such.s 

III.  Admissibility  —  1.  In  General.  —  To  warrant  the  introduction  of 
secondary  evidence  of  a  private  document,  the  absence  of  the  original  must 
be  accounted  for  by  such  excuse  as  the  law  deems  to  be  sufficient.9 

Louisiana.  —  Mercier  v.  Harnan,  39  La.  Ann. 


1.  Definition.  —  U.  S.  Sugar  Refinery  v.  Ed- 
ward P.  Allis  Co.,  9  U.  S.  App.  550.  See  also 
the  title  Evidence,  vol.  11,  p.  535. 

2.  Jelks  v.  Barrett,  52  Miss.  315;  Dillon  v. 
Howe,  98  Mich.  168. 

3.  Rule  in  England.  —  Doe  v.  Ross,  7  M.  & 
W.  102;  Rex  v.  Hunt,  3  B.  &  Aid.  566,  5  E.  C. 
L.  377 ;  Brown  v.  Woodman,  6  C.  &  P.  206,  25 
E.  C.  L.  358;  Hall  v.  Ball,  3  Scott  N.  R.  577. 
See  also  Rowlandson  v.  Wainwright,  1  N.  & 
P.  8. 

4.  Jurisdictions  Following  English  Rule.  — 

Carpenter  v.  Dame,  -  10  Ind.  125  [overruling 
Coman  v.  State,  4  Blackf.  (Ind.)  241]  ;  Jackson 
v.  Cullum,  2  Blackf.  (Ind.)  228,  18  Am.  Dec. 
158;  Com.  v.  Smith,  151  Mass.  491;  Smith  v. 
Brown,  151  Mass.  338;  Goodrich  v.  Weston, 
102  Mass.  362,  3  Am.  Rep.  469;  Stetson  v. 
Gulliver,  2  Cush.  (Mass.)  494;  Rawlings  v. 
Young  Men's  Christian  Assoc.,  48  Neb.  216; 
Allerkamp  v.  Gallagher,  (Tex.  Civ.  App.  1893) 
24  S.  W.  Rep.  372 ;  Lewis  v.  San  Antonio,  7 
Tex.  288. 

5.  Rule  in  United  States  —  United  States. — 
Cornett  v.  Williams,  20  Wall.  (U.  S.)  226;  U. 
S.  v.  Britton,  2  Mason  (U.  S.)  464;  Renner  v. 
Columbia  Bank,  9  Wheat.  (U.  S.)  581  ;  Riggs 
v.  Tayloe,  9  Wheat.  (U.  S.)  486;  U.  S.  v. 
Gibert,  2  Sumn.  (U.  S.)  22.  See  also  Winn  v. 
Patterson,  9  Pet.  (U.  S.)  663. 

Alabama.  —  Georgia  Pac.  R.  Co.  v.  Propst,  90 
Ala.  1  ;  Harvey  v.  Thorpe,  28  Ala.  250,  65  Am. 
Dec.  344;  Curry  v.  Robinson,  11  Ala.  266. 

California.  —  Ford  v.  Cunningham,  87  Cal. 
209. 

Illinois.  —  Protection  L.  Ins.  Co.  v.  Dill,  91 
111.  174;  Illinois  Land,  etc.,  Co.  v.  Bonner,  75 
111.  315;  Mariner  v.  Saunders,  10  111.  113. 

Ioiva.  —  See  Conger  v.  Converse,  9  Iowa  554  ; 
Higgins  ''.  Reed,  8  Iowa  298,  74  Am.  Dec.  305. 
Compare  Kerr  v.  Topping,  109  Iowa  150. 


94. 

Michigan.  —  Phillips  v.  U.  S.  Benevolent 
Soc,  125  Mich.  186.  See  also  Day  v.  Backus, 
31  Mich.  241.  Compare  Eslow  v.  Mitchell,  26 
Mich.  500. 

Minnesota.  —  Windom  v.  Brown,  65  Minn. 
394. 

Missouri.  —  Aurora  Bank  v.  Linzee,  166  Mo. 
496. 

New  Jersey.  —  Rice  v.  Rice,  (N.  J.  1892)  25 
Atl.  Rep.  321  ;  Den  v.  M'Allister,  7  N.  J.  L.  46. 

North  Carolina.  —  Dumas  v.  Powell,  3  Dev. 
L.  (14  N.  Car.)  103;  Kello  v.  Maget,  1  Dev.  & 
B.  L.  (18  N.  Car.)  414. 

Pennsylvania.  —  Stevenson  v.  Hoy,  43  Pa. 
St.  191  ;  Kerns  v.  Swope,  2  Watts  (Pa.)  75. 

By  2  Code  Ga.  (1895),  §  5173.  degrees  of  sec- 
ondary evidence  are  recognized.  See  Williams 
v.  Waters,  36  Ga.  454  ;  Goodman  v.  Henderson, 
58  Ga.  567;  Shedden  v.  Heard,  110  Ga.  461. 
Formerly,  however,  the  rule  was  otherwise. 
Roe  v.  Doe,  24  Ga.  343  ;  Doe  v.  Biggers,  6  Ga. 
188. 

6.  Riggs  v.  Tayloe,  9  Wheat.  (U.  S.)  486;  U. 
S.  v.  Britton,  2  Mason  (U.  S.)  464;  Aurora 
Bank  7'.  Linzee,  166  Mo.  496. 

7.  Conger  v.  Converse,  9  Iowa  554;  Curry  v. 
Robinson,  1 1  Ala.  266 ;  Cleveland,  etc.,  R.  Co. 
v.  Newlin,  74  111.  App.  638. 

8.  Harvey  7'.  Thorpe,  28  Ala.  250,  65  Am. 
Dec.  344. 

9.  When  Admissible  — ■  United  States.  —  Far- 
rell  v.  West  Chicago  Park  Com'rs,  181  U.  S. 
404;  Riggs  7'.  Tayloe,  9  Wheat.  (U.  S.)  483; 
Bouldin  v.  Massie,  7  Wheat.  (U.  S.)  122; 
Dwyer  v.  Dunbar,  5  Wall.  (U.  S.)  318;  Chapin 
v.  Siger,  4  McLean  (U.  S.)  378 ;  Doe  v.  Close, 
1  McLean  (U.  S.)  282  ;  Ellicott  7'.  Chapman,  1 
Cranch  (C.  C.)  419;  Tobin  v.  Roaring  Creek, 
etc.,  R.  Co.,  86  Fed.  Rep.  1020;  Anglo- Ameri- 
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2.  Loss  or  Destruction  of  Original  — 

can  Packing,  etc.,  Co.  v.  Cannon,  31  Fed.  Rep. 
313;  Allen  v.  Blunt,  2  Woodb.  &  M.  (U.  S.) 
121,  1  Fed.  Cas.  No.  217. 

Alabama.  —  Branch  v.  Smith,  114  Ala.  463; 
Phillips  v.  American  Guano  Co.,  no  Ala.  523; 
Burgess  v.  Blake,  128  Ala.  105;  Newby  v.  New 
England  Mortg.  Security  Co.,  no  Ala.  663; 
Farrow  v.  Nashville,  etc.,  R.  Co.,  109  Ala.  448; 
Home  Protection  of  North  Alabama  v.  Whid- 
den,  103  Ala.  203;  Alabama  Midland  R.  Co.  v. 
Coskry,  92  Ala.  254  ;  Roach  v.  Privett,  90  Ala. 
391,  24  Am.  St.  Rep.  819;  Georgia  Pac.  R.  Co. 
v.  Propst,  90  Ala.  1  ;  Foster  v.  State,  88  Ala. 
182 ;  Potts  v.  Coleman,  86  Ala.  94  ;  McCormick 
v.  Joseph,  83  Ala.  401  ;  Monts  v.  Stepens,  43 
Ala.  217;  Hussey  v.  Roquemore,  27  Ala.  281; 
Wiswall  v.  Knevals,  18  Ala.  65;  Kidd  v.  Crom- 
well, 17  Ala.  648;  Potier  v.  Barclay,  15  Ala. 
439;  Simpson  v.  Wiley,  4  Port.  (Ala.)  215; 
Hallet  v.  Eslava,  3  Stew.  &  P.  (Ala.)  105. 

Arizona.  —  Yavapai  County  v.  O'Neil,  (Ariz. 
1892)  29  Pac.  Rep.  430. 

Arkansas.  —  Williams  v.  Brummel,  4  Ark. 
129;  Taylor  v.  Auditor,  4  Ark.  574;  Norris  v. 
Kellogg,  7  Ark.  1 1 2. 

California.  —  Fresno  Canal,  etc.,  Co.  v.  Dun- 
bar, 80  Cal.  530;  Brown  ik  Griffith,  70  Cal.  14; 
Spottiswood  v.  Weir,  66  Cal.  525 ;  Lombardo 
v.  Ferguson,  15  Cal.  372;  Ord  v.  McKee,  5 
Cal.  515. 

Colorado.  —  Reynolds  v.  Campling,  23  Colo. 
105  ;  Terpening  v.  Holton,  9  Colo.  306  ;  Sullivan 
v.  Hense,  2  Colo.  424 ;  Rockwell  Stock,  etc., 
Co.  v.  Castroni,  6  Colo.  App.  521  ;  Swink  v. 
Bohn,  6  Colo.  App.  517;  Rose  v.  Otis,  5  Colo. 
App.  472- 

Delaware.  —  Cannon  v.  Kinney,  3  Harr. 
(Del.)  317;  Bartholomew  v.  Edwards,  1  Houst. 
(Del.)  17. 

Florida.  —  Bell  v.  Kendrick,  25  Fla.  778. 

Georgia.  —  Western  Union  Tel.  Co.  v.  Hines, 
94  Ga.  430 ;  Western  Union  Tel.  Co.  v.  Bates, 
93  Ga.  352 ;  Phillips  v.  Trowbridge  Furniture 
Co.,  86  Ga.  699 ;  Solomon  v.  Creech,  82  Ga. 
446 ;  Georgia  Pac.  R.  Co.  v.  Strickland,  80  Ga. 
776,  12  Am.  St.  Rep.  282;  Watkins  v.  Paine,  57 
Ga.  50;  Bigelow  v.  Young,  30  Ga.  121;  Oliver 
v.  Persons,  30  Ga.  391,  76  Am.  Dec.  657;  Cloud 
v .  Hartridge,  28  Ga.  272 ;  Holcombe  v.  State, 
28  Ga.  66 ;  Sutton  v.  McLoud,  26  Ga.  638 ; 
Allen  v.  State,  21  Ga.  217,  68  Am.  Dec.  437. 

Idaho.  —  Corcoran  v.  Sonora  Min.,  etc.,  Co., 
(Idaho  1902)  71  Pac.  Rep.  127;  Idaho  Mercan- 
tile Co.  v.  Kalanquin,  (Idaho  1901)  66  Pac.  Rep. 
933- 

Illinois.  —  Glos  v.  Hallowell,  190  111.  65  ;  Mat- 
teson  v.  Noyes,  25  111.  59  ;  Hanson  v.  Armstrong, 
22  111.  442  ;  Chisholm  v.  Beaver  Lake  Lumber 
Co.,  18  111.  App.  131.  See  also  King  v.  Worth- 
ington,  73  111.  161. 

Indiana.  —  Coffing  v.  Carnahan,  122  Ind.  427  ; 
McMakin  v.  Weston,  64  Ind.  270;  Western 
Union  Tel.  Co.  v.  Hopkins,  49  Ind.  223  ;  Gimbel 
v.  Hufford.  46  Ind.  125;  Manson  v.  Blair,  15 
Ind.  242;  Ohio  Ins.  Co.  v.  Nunemacher,  10  Ind. 
234;  Jenkins  v.  Lutz,  26  Ind.  App.  150;  Mc- 
Fadden  v.  Ross,  14  Ind.  App.  312;  Dumont  v. 
McCracken,  6  Rlackf.  (Ind.)  356:  Hacklcman 
V.  Moat,  4  Blackf.  (Ind.)  164;  Jackson  v.  Cul- 
lum,  2  Blackf.  (Ind.)  228,  18  Am.  Dec.  158. 


a.  In  General.  —  As  a  general  rule, 

Indian  Territory.  —  Perry  v.  Archard,  1  In- 
dian Ter.  487  ;  Missouri,  etc.,  R.  Co.  v.  Elliott, 
2  Indian  Ter.  407. 

Iowa.  —  Ruthven  v.  Clarke,  109  Iowa  25; 
Watson  v.  Richardson,  no  Iowa  673;  Boddy  v. 
Henry,  113  Iowa  462;  Gimbel  v.  Salomon,  54 
Iowa  389 ;  Byington  v.  Oaks,  32  Iowa  488 ; 
Ackley  v.  Sexton,  24  Iowa  320 ;  Williams  v. 
Heath,  22  Iowa  519. 

Kansas.  —  Central  Branch  Union  Pac.  R.  Co. 
v.  Walters,  24  Kan.  504 ;  Waterville  v.  Hughan, 
18  Kan.  473;  Perkins  v.  Ermel,  2  Kan.  325. 

Kentucky.  —  Hughes  v.  Easten,  4  J.  J.  Marsh. 
(Ky.)  572,  20  Am.  Dec.  230;  Beattyville  Coal 
Co.  v.  Hoskins,  (Ky.  1898)  44  S.  W.  Rep. 
363. 

Louisiana.  —  Marks  v.  Winter,  19  La.  Ann. 
445;  Millaudon  v.  McDonough,  18  La.  102; 
Perkins  v.  Bard,  16  La.  Ann.  443;  Carpenter  v. 
Featherston,  15  La.  Ann.  235;  Gaines  v.  Page, 
15  La.  Ann.  108;  Johnston  v.  Cox,  13  La. 
536;  Knight  v.  Knight,  12  La.  Ann.  396;  Lum 
v.  Kelso,  3  La.  64 ;  Roebuck  v.  Curry,  2  La. 
Ann.  998 ;  Coleman  v.  Breaud,  6  Mart.  N.  S. 
(La.)  208. 

Maine.  —  Elwell  v.  Cunningham,  74  Me.  127. 

Maryland.  —  Caledonian  Ins.  Co.  v.  Traub, 
83  Md.  524;  Gunther  v.  Bennett,  72  Md.  385; 
Smith  v.  Easton,  54  Md.  138,  39  Am.  Rep.  355; 
Barnum  v.  Barnum,  42  Md.  251  ;  Young  v. 
Mertens,  27  Md.  114;  Marshall  v.  Haney,  9 
Gill  (Md.)  251  ;  Dunnock  v.  Dunnock,  3  Md. 
Ch.  140 ;  Young  v.  Mackall,  3  Md.  Ch.  398 ; 
Hayward  z>.  Carroll,  4  Har.  &  J.  (Md.)  518. 

Massachusetts.  —  Boynton  v.  Rees,  8  Pick. 
(Mass.)  329,  19  Am.  Dec.  326;  Brackett  v. 
Evans,  1  Cush.  (Mass.)  79;  Washington 
County  Mut.  Ins.  Co.  v.  Dawes,  6  Gray  (Mass.) 
376. 

Michigan.  —  Tanner  v.  Page,  106  Mich.  155; 
Woods  v.  Burke,  67  Mich.  674;  Simpson  v. 
Waldby,  63  Mich.  439 ;  Van  Ness  v.  Hadsell,  54 
Mich.  560. 

Minnesota.  —  Guerin  v.  Hunt,  6  Minn.  375. 

Mississippi. —  Kaufman  v.  Simon,  80  Miss. 
189;  Weiler  v.  Monroe  County,  74  Miss.  682; 
Williams  v.  Brickell,  37  Miss.  682,  75  Am.  Dec. 
88;  Doe  v.  M'Caleb,  2  How.  (Miss.)  756. 

Missouri.  —  Traber  v.  Hicks,  131  Mo.  180; 
Pierce  v.  Georger,  103  Mo.  S40  ;  Hoskinson  v. 
Adkins,  77  Mo.  537;  West  v.  West,  75  Mo.  204; 
Sims  v.  Gray,  66  Mo.  613;  Strain  v.  Murphy,  49 
Mo.  337;  Attwell  v.  Lynch,  39  Mo.  519;  Wolff 
v.  Matthews,  39  Mo.  App.  376  ;  Carr  v.  Carr,  36 
Mo.  408 ;  Farrell  v.  Brennan,  32  Mo.  328,  82 
Am.  Dec.  137;  Benton  v.  Craig,  2  Mo.  198. 

Montana.  —  Stapleton  v.  Pease,  2  Mont.  550. 

Nebraska.  —  Westinghouse  Co.  v.  Tilden,  56 
Neb.  129;  Watson  v.  Roode,  30  Neb.  264;  Mc- 
Clure  v.  Campbell,  25  Neb.  57;  Dclaney  v. 
Errickson,  10  Neb.  492,  35  Am.  Rep.  487. 

New  Hampshire.  ■ — Brighton  Market  Bank  V. 
Philbrick,  40  N.  H.  506;  Manchester,  etc.,  R. 
Co.  v.  Fisk,  33  N.  H.  297  ;  Morrill  v.  Foster,  32 
N.  H.  358;  Belknap  v.  Wendell,  31  N.  H.  92; 
Wallace  v.  Goodall,  18  N.  H.  439. 

New  Jersey.  —  Chambers  v.  Hunt,  22  N.  J. 
L.  552;  Sterling  v.  Potts,  5  N.  J.  L.  891;  Bo- 
zorth  v.  Davidson,  3  N.  J.  L.  200;  Ryerson  V. 
Grover,  1  N.  J.  L.  523. 
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proof  that  the  document  has  been 
nonproduction  of  the  original.1 

New  York.  —  Cary  v.  Campbell,  10  Johns.  (N. 
Y.)  363;  Heller  v.  Heine,  (N.  Y.  City  Ct.  Gen. 
T.)  38  Misc.  (N.  Y.)  816;  Hartmann  v.  Hoff- 
man, 65  N.  Y.  App.  Div.  443 ;  Collins  v.  Shaf- 
fer, 78  Hun  (N.  Y.)  512;  Myers  v.  Long  Island 
R.  Co.,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  St.  Rep. 
43°- 

North  Carolina.  —  Rumbough  v.  Southern 
Imp.  Co.,  112  N.  Car.  751,  34  Am.  St.  Rep.  528; 
Dumas  v.  Powell,  3  Dev.  L.  (14  N.  Car.)  103; 
Murphy  v.  M'Niel,  2  Dev.  &  B.  L.  (19  N.  Car.) 
244;  Thompson  v.  Applewhite,  1  Dev.  Eq.  (16 
N.  Car.)  464 ;  Redman  v.  Green,  3  Ired.  Eq. 
(38  N.  Car.)  54. 

Oklahoma.  —  Richardson  v.  Fellner,  9  Okla. 
513. 

Pennsylvania.  —  Brown  v.  Burr,  »i6o  Pa.  St. 
458 ;  Stern  v.  Stanton,  184  Pa.  St.  468 ;  Lodge 
v.  Berrier,  16  S.  &  R.  (Pa.)  297;  Sweigart  v. 
Lowmarter,  14  S.  &  R.  (Pa.)  200;  Curtis  v. 
Patton,  6  S.  &  R.  (Pa.)  135;  Caufman  v.  Pres- 
byterian Congregation,  6  Binn.  (Pa.)  59;  Wood 
v.  Roach,  2  Dall.  (Pa.)  180. 

South  Carolina.  —  Moore  v.  Dickinson,  39  S. 
Car.  441  ;  Mowry  v.  Schroder,  4  Strobh.  L.  (S. 
Car.)  69 ;  Bowman  v.  Smith,  1  Strobh.  L. 
(S.  Car.)  246;  Spence  v.  Spence,  2  Brev.  (S. 
Car.)  466  ;  Gillaspie  v.  Tucker,  2  Brev.  (S.  Car.) 
433;  Malcolmson  v.  McKee,  1  Brev.  (S.  Car.) 
168. 

South  Dakota.  —  Woodward  v.  Stark,  4  S. 
Dak.  588;  Distad  v.  Shanklin,  15  S.  Dak.  507; 
Miller  v.  Durst,  14  S.  Dak.  587. 

Tennessee.  —  Creed  v.  White,  1 1  Humph. 
(Tenn.)  549 ;  Saunders  v.  Harris,  5  Humph. 
(Tenn.)  345. 

Texas.  —  Grayson  v.  Peyton,  (Tex.  Civ.  App. 
1902)  67  S.  W.  Rep.  1074;  Missouri,  etc.,  R. 
Co.  v.  Mazzie,  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  56;  Davis  v.  Beall,  21  Tex.  Civ.  App.  183; 
Cabaness  v.  Holland,  19  Tex.  Civ.  App.  383; 
Texas  Min.,  etc.,  Co.  v.  Arkell,  (Tex.  Civ.  App. 
1895)  29  S.  W.  Rep.  816;  Thompson-Houston 
Electric  Co.  v.  Berg,  10  Tex.  Civ.  App.  200; 
Abernathy  v.  Hewlett,  2  Tex.  App.  Civ.  Cas., 
§  806 ;  Missouri  Pac.  R.  Co.  v.  Rountree,  2  Tex. 
App.  Civ.  Cas.,  §  388  ;  Missouri  Pac.  R.  Co.  v. 
l.amothe,  76  Tex.  219;  Guadalupe,  etc.,  Rivers 
Stock  Assoc.  v.  West,  76  Tex.  461  ;  Mugge  v. 
Adams,  76  Tex.  448 ;  Kempner  v.  Galveston 
County,  76  Tex.  450 ;  Boydston  v.  Morris,  71 
Tex.  697. 

Vermont.  —  Murray  v.  Mattison,  67  Vt.  553  ; 
Durkee  v.  Vermont  Cent.  R.  Co.,  29  Vt.  127. 

Virginia.  —  Lunsford  v.  Smith,  12  Gratt. 
(Va.)  554 ;  Dawson  v.  Graves,  4  Call  (Va.) 
127. 

Washington.  —  Rauh  v.  Scholl,  12  Wash.  135. 

West  Virginia.  —  Childrey  v.  Huntington,  34 
W.  Va.  457- 

Wisconsin.  —  Miller  v.  Crawford  County,  106 
Wis.  210;  Newell  v.  Clapp,  97  Wis.  104;  Perrin 
v.  State,  81  Wis.  135;  Fisk  v.  Tank,  12  Wis. 
276,  78  Am.  Dec.  737. 

1.  Loss  or  Destruction — United  States.  —  Bur- 
ton v.  Driggs,  20  Wall.  (U.  S.)  125 ;  Renner 
v.  Columbia  Bank,  9  Wheat.  (U.  S.)  581  ;  Riggs 
v.  Tayloe,  9  Wheat.  (U.  S.)  483  ;  Ransdale  v. 
Grove,  4  McLean  (U.  S.)  282;  Lewis  v.  Baird, 


lost  or  destroyed  is  sufficient  to  excuse 


3  McLean  (U.  S.)  56;  The  Schooner  Ulalia,  37 
Ct.  CI.  466;  U.  S.  v.  Price,  113  Fed.  Rep.  851. 

Alabama.  —  Davidson  v.  Kahn,  119  Ala.  364; 
Kilgore  v.  Stanley,  90  Ala.  523  ;  Foster  v.  State' 
88  Ala.  182;  Elliott  v.  Dyche,  80  Ala.  376; 
Fralick  v.  Presley,  29  Ala.  457,  65  Am.  Dec. 
413;  Derrett  v.  Alexander,  25  Ala.  265; 
Blevins  v.  Pope,  7  Ala.  371. 

Arizona.  —  Rush  v.  French,  1  Ariz.  99. 

Arkansas.  —  Stanley  v.  Wilkerson,  63  Ark. 
556;  Hallum  v.  Dickinson,  47  Ark.  120;  Jones 
v.  Robinson,  11  Ark.  504,  54  Am.  Dec.  212; 
James  v.  Biscoe,  10  Ark.  184;  Fowler  v.  More, 

4  Ark.  570. 

California.  —  Lewis  v.  Burns,  122  Cal.  358; 
Byrne  v.  Byrne,  113  Cal.  294;  Fresno  Canal, 
etc.,  Co.  v.  Dunbar,  80  Cal.  530;  Matter  of 
Warfield,  22  Cal.  51,  83  Am.  Dec.  49;  Matter 
of  Moore,  72  Cal.  335. 

Colorado.  —  Palmer  v.  Ruland,  28  Colo.  65  ; 
Conway  v.  John,  14  Colo.  30;  Terpening  v. 
Holton,  9  Colo.  306. 

Connecticut.  —  Elwell  v.  Mersick,  50  Conn. 
272. 

District  of  Columbia. — Jackson  v.  Clifford, 

5  App.  Cas.  (D.  C.)  312. 

Georgia.  —  Livingston  v.  Hudson,  85  Ga.  835  ; 
Georgia  Pac.  R.  Co.  v.  Strickland,  80  Ga.  776, 
12  Am.  St.  Rep.  282;  Schaefer  v.  Georgia  R. 
Co.,  66  Ga.  39;  Bigelow  v.  Young,  30  Ga.  121  ; 
Allen  v.  State,  21  Ga.  217,  68  Am.  Dec.  457. 

Illinois. —  People  v.  Pike,  197  111.  449;  For- 
syth v.  Vehmeyer,  176  111.  359;  Thatcher  v. 
Olmstead,  no  111.  26;  Orne  v.  Cook,  31  111. 
238;  Jack  v.  Rowland,  98  111.  App.  352;  Fair- 
banks v.  Campbell,  53  111.  App.  216. 

Indiana.  —  Coffing  v.  Carnahan,  122  Ind.  427  ; 
McNutt  v.  McNutt,  116  Ind.  545;  Roehl  v. 
Haumesser,  114  Ind.  311. 

Indian  Territory.  —  See  Bohart  v.  Hull,  2 
Indian  Ter.  45. 

Iowa. —  Frick  v.  Kabaker,  116  Iowa  494; 
Matter  of  Rea,  82  Iowa  231  ;  Lyons  v.  Van 
Gorder,  77  Iowa  600;  Bell  v.  Byerson,  n  Iowa 
233.  77  Am.  Dec.  142;  Higgins  v.  Reed,  8 
Iowa  298,  74  Am.  Dec.  305. 

Kansas.  —  Western  Union  Tel.  Co.  v.  Col- 
lins, 45  Kan.  88 ;  Chicago,  etc.,  R.  Co.  v. 
Brown,  44  Kan.  384 ;  Brock  v.  Cottingham,  23 
Kan.  383. 

Kentucky. —  Dowrey  v.  Logan,  12  B.  Mon. 
(Ky.)  236;  Griffith  v.  Huston,  7  J.  J.  Marsh. 
(Ky.)  385;  Rees  v.  Lawless,  4  Litt.  (Ky.)  218; 
Kinney  v.  Bryan.  13  Ky.  L.  Rep.  784. 

Louisiana.  —  Benton  v.  Benton,  106  La.  99; 
Mercier  v.  Harnan,  39  La.  Ann.  94 ;  Pendery  v. 
Crescent  Mut.  Ins.  Co.,  21  La.  Ann.  410 ; 
Duplessis  v.  Miller,  6  La.  Ann.  683  ;  Roebuck  v. 
Curry,  2  La.  Ann.  998. 

Maine.  —  Gore  v.  Elwell,  22  Me.  442 ;  Bap- 
tist Meeting  House  r.  Webb,  66  Me.  398. 

Maryland.  —  Gunther      Bennett,  72  Md.  384. 

Massachusetts.  —  Smith  v.  Abington  Sav. 
Bank,  171  Mass.  178;  Ovington  v.  Lowell,  etc., 
R.  Co.,  163  Mass.  440;  Smith  v.  Brown,  151 
Mass.  338;  Andrews  r.  Hooper,  13  Mass.  472; 
Taunton,  etc.,  Turnpike  Corp.  v.  Whiting,  10 
Mass.  327,  6  Am.  Dec.  124;  Jones  v.  Fales,  5 
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Loss,  etc.,  of  Original. 


b.  PROOF  OF  LOSS  OR  DESTRUCTION  —  (i)  hi  General.  —  Before  secondary 
evidence  can  be  introduced  it  must  be  shown  that  a  diligent  and  unsuccessful 
search  was  made  for  the  document.1 


Mass.  101  ;  Com.  v.  Roark,  8  Cush.  (Mass.) 
210;  Thayer  v.  Stearns,  1  Pick.  (Mass.)  109. 

Michigan.  —  June  v.  Labadie,  (Mich.  1903) 
92  N.  W.  Rep.  937  ;  Cook  v.  Bertram,  86  Mich. 
356 ;  Woods  v.  Burke,  67  Mich.  674 ;  People  v. 
Dennis,  4  Mich.  609,  69  Am.  Dec.  338. 

Minnesota.  —  Nichols  v.  Howe,  43  Minn. 
181  ;  Wood  v.  Cullen,  13  Minn.  394. 

Mississippi.  —  Turner  v.  Thomas,  77  Miss. 
864 ;  Page  v.  State,  59  Miss.  474 ;  Martin  v. 
Williams,  42  Miss.  210,  97  Am.  Dec.  456; 
Adams  v.  Guice,  30  Miss.  397  ;  Doe  v.  M'Caleb, 
2  How.  (Miss.)  756. 

Missouri.  —  Wells  v.  Pressy;  105  Mo.  164; 
Smith  v.  Lindsey,  89  Mo.  76  ;  Addis  v.  Graham, 
88  Mo.  197;  Blondeau  v.  Sheridan,  81  Mo.  545; 
Strain  v.  Murphy,  49  Mo.  337  ;  Holladay-Klotz 
Land,  etc.,  Co.  v.  T.  J.  Moss  Tie  Co.,  87  Mo. 
App.  167;  Frick  Co.  v.  Marshall,  86  Mo.  App. 
463  ;  Wilson  v.  Reeves,  70  Mo.  App.  30  ;  Wise 
v.  Loring,  59  Mo.  App.  269 ;  Kuhn  v.  Schwartz, 
33  Mo.  App.  610. 

Nebraska.  —  Larson  v.  Cox,  (Neb.  1903)  93 
N.  W.  Rep.  1011;  South  Omaha  v.  Wrzens- 
inski,  (Neb.  1902)  92  N.  W.  Rep.  1045  ;  Watson 
v.  Roode,  30  Neb.  264 ;  Myers  v.  Bealer,  30 
Neb.  280;  McClure  v.  Campbell,  25  Neb.  57. 

Nevada. — Matter  of  Millenovich,  5  Nev.  161. 

New  York.  —  Mandeville  v.  Reynolds,  68  N. 
Y.  528;  Matter  of  Smith,  61  Hun  (N.  Y.)  101  ; 
Teall  v.  Van  Wyck,  10  Barb.  (N.  Y.)  376. 

North  Carolina.  —  Weeks  v.  McPhail,  128 
N.  Car.  130. 

North  Dakota.  —  Kelly  v.  Cargill  Elevator 
Co.,  7  N.  Dak.  343. 

Pennsylvania.  —  Caufman  v.  Presbyterian 
Congregation,  6  Binn.  (Pa.)  59;  Meyer  v. 
Barker,  6  Binn.  (Pa.)  228;  McConahy  v. 
Centre,  etc.,  Turnpike  Road  Co.,  1  P.  &  W. 
(Pa.)  426;  Anders  v.  Central  R.  Co.,  19  Pa. 
Super.  Ct.  564. 

South  Carolina.  —  Perry  v.  Jefferies,  61  S. 
Car.  292 ;  Reynolds  v.  Quattlebum,  2  Rich.  L. 
(S.  Car.)  140;  Spence  v.  Spence,  2  Brev. 
(S.  Car.)  466;  Gillaspie  v.  Tucker,  2  Brev.  (S. 
Car.)  433  ;  Mowry  v.  Schroder,  4  Strobh.  L. 
(S.  Car.)  69. 

South  Dakota.  —  Western  Twine  Co.  v. 
Wright,  11  S.  Dak.  521. 

Tennessee.  —  Anderson  v.  Maberry,  2  Heisk. 
(Tenn.)  653  ;  Sampson  v.  Marr,  7  Baxt.  (Tenn.) 
487. 

Texas.  —  Hill  v.  Taylor,  77  Tex.  295  ;  Cham- 
berlin  v.  Boon,  74  Tex.  659 ;  Colorado  Nat. 
Bank  v.  Scott,  (Tex.  1891)  16  S.  W.  Rep.  997; 
Pratlicr  v.  Wilkens,  68  Tex.  187;  Gordon  v. 
McCall,  20  Tex.  Civ.  App.  283. 

Utah.- — Scott  v.  Crouch,  24  Utah  377;  Nel- 
son v.  Southern  Pac.  Co.,  18  Utah  244. 

Vermont.  —  Brown  v.  Richmond,  27  Vt.  583. 

Virginia.  —  Timberlake  v.  Jennings,  (Va. 
1891)  13  S.  E.  Rep.  28;  Reusens  v.  Lawson,  91 
Va.  226. 

Washington.  —  Williams  v.  Miller,  1  Wash. 
Ter.  88;  Kentzler  v.  Kentzler,  3  Wash.  166,  28 
Am.  St.  Rep.  21  ;  Spears  v.  Lawrence,  10  Wash. 
368,  45  Am.  St.  Rep.  789 ;  Service  v.  Dcming 
Invest.  Co.,  20  Wash.  668. 


West  Virginia.  —  Childrey  v.  Huntington,  34 
W.  Va.  457. 

Wisconsin. — ■  Bartlett  v.  Hunt,  17  Wis.  214; 
Diener  v.  Schley,  5  Wis.  483  ;  Goldberg  v.  Ah- 
napee,  etc.,  R.  Co.,  105  Wis.  1,  76  Am.  St.  Rep. 
899. 

1.  Proof  of  Loss  —  United  States.  —  Anglo- 
American  Packing,  etc.,  Co.  v.  Cannon,  31  Fed. 
Rep.  313. 

Alabama.- — •  Laster  v.  Blackwell,  128  Ala. 
143;  King  v.  Scheuer,  105  Ala.  558;  Phcenix 
Assur.  Co.  v.  McAuthor,  116  Ala.  659,  67  Am. 
St.  Rep.  154;  Nashville,  etc.,  R.  Co.  v.  Ham- 
mond, 104  Ala.  191  ;  Echols  v.  Hubbard,  90 
Ala.  309  ;  Burks  v.  Bragg,  89  Ala.  204 ;  Tanner, 
etc.,  Engine  Co.  v.  Hall,  89  Ala.  628  ;  Foster  v. 
State,  88  Ala.  182. 

California.  —  Folsom  v.  Scott,  6  Cal.  460. 
Colorado.  —  Billin  v.  Henkel,   9   Colo.  394 ; 
Oppenheimer  v.  Denver,  etc.,  R.  Co.,  9  Colo. 
320  ;  Bruns  v.  Clase,  9  Colo.  225. 

Florida.  —  Edwards  v.  Rives,  35  Fla.  89. 
Georgia.  —  Lott  v.  Buck,  113  Ga.  640;  Smith 
v.  Coker,  110  Ga.  650.    See  also  Georgia  Pac. 
R.  Co.  v.  Strickland,  80  Ga.  776,  12  Am.  St. 
Rep.  282. 

Illinois.  —  Harrell  v.  Enterprise  Sav.  Bank, 
183  111.  538;  Mayfield  v.  Turner,  180  111.  332; 
Petrue  v.  Wakem,  99  111.  App.  463. 

Indiana.  —  Howe  v.  Fleming,  123  Ind.  262; 
Coffing  v.  Carnahan,  122  Ind.  427. 

Iowa.  —  Hall  v.  Cardell,  1 1 1  Iowa  206 ; 
Kreuger  v.  Walker,  80  Iowa  733  ;  Hansen  v. 
American  Ins.  Co.,  57  Iowa  741  ;  Howe  Mach. 
Co.  v.  Stiles,  S3  Iowa  424. 

Kansas.  —  Rullman  v.  Barr,  54  Kan.  643 ; 
Powell  v.  Wallace,  44  Kan.  656  ;  Chicago,  etc., 
R.  Co.  v.  Brown,  44  Kan.  384 ;  Johnson  v. 
Mathews,  5  Kan.  118. 

Kentucky.  —  Dickerson  v.  Talbot,  14  B.  Mon. 
(Ky.)  40. 

Louisiana.  —  State  v.  Mathis,  106  La.  263; 
Benton  v.  Benton,  106  La.  99  ;  Cochran  v.  Coch- 
ran, 46  La.  Ann.  536. 

Maryland.  —  Harrison  V.  Morton,  83  Md. 
456. 

Massachusetts.  —  Com.  v.  Jeffries,  7  Allen 
(Mass.)  548,  83  Am.  Dec.  712. 

Michigan.  —  Shouler  v.  Bonander,  80  Mich. 
53i- 

Minnesota.  —  Windom  v.  Brown,  65  Minn. 
394 ;  Stocking  v.  St.  Paul  Trust  Co.,  39  Minn. 
410;  Thayer  v.  Barney,  12  Minn.  502. 

Mississippi.  —  Doe  v.  M'Caleb,  2  How. 
(Miss.)  756. 

Missouri.  —  Meier  v.  Meier,  105  Mo.  411; 
Henry  v.  Diviney,  101  Mo.  378;  Studcbaker 
Mfg.  Co.  v.  Dickson,  70  Mo.  272;  Strain  v. 
Murphy,  49  Mo.  337  ;  Visitation  Convent  v. 
Kleinhoffer,  76  Mo.  App.  661  ;  Abel  v.  Strimple, 
31  Mo.  App.  86. 

Nebraska.  —  Baldwin       Burt,  43  Neb.  245. 
Neiv  York.  —  Leland  v.  Cameron,  31  N.  Y. 
115;  Dishaw  v.  Wadleigh.  15  N.  Y.  App.  Div. 
205 ;  Stanfield  v.  Knickerbocker  Trust  Co.,  1 
N.  Y.  App.  Div.  592. 

North   Carolina.  —  Smith  r.  Garris.   131  N. 
Car.  34;  McKesson  v.  Smart,  108  N.  Car.  17. 
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(2)  Sufficiency  of  Search  —  (a)  in  General.  —  No  general  rule  can  be  laid 
down  as  to  the  degree  of  diligence  necessary  to  be  used  in  searching  for  the 
original  document ;  it  depends  upon  the  circumstances  of  the  case  and  the 
character  of  the  document.1 

Seasonable  Search  Necessary.  —  Evidence  of  the  loss  of  an  instrument,  in  order 
to  entitle  the  party  to  give  secondary  evidence  of  its  contents,  is  sufficient  if 
it  shows  that  he  has  done  all  that  could  be  reasonably  expected  of  him,  under 
the  circumstances  of  the  case,  in  searching  for  such  instrument,2  and  that  he 
has  in  good  faith  exhausted  in  a  reasonable  degree  all  the  sources  of  informa- 
tion and  means  of  discovery  which  the  nature  of  the  case  would  naturally 
suggest  and  which  are  accessible  to  him.3  For  this  purpose  it  is  generally 
deemed  sufficient  if  he  shows  that  he  has  unsuccessfully  searched  in  the  proper 
places  and  inquired  of  the  proper  persons.4  Thus,  it  is  sufficient  if  it  is 
shown  that  inquiry  has  been  made  of  those  persons  in  whose  possession  the 
original  should  have  been,5  and  that  a  careful  search  has  been  made  where  the 
document  was  last  known  to  be,  or  where  it  would  be  most  likely  to  be  found.6 


Oregon.- — Harmon  v.  Decker,  41  Oregon 
587 ;  Sperry  v.  Wesco,  26  Oregon  483  ;  Wise- 
man v.  Northern  Pac.  R.  Co.,  20  Oregon  425, 
23  Am.  St.  Rep.  138;  Bowick  v.  Miller,  21 
Oregon  25. 

Pennsylvania.  —  Moore  v.  Everitt,  20  Pa. 
Super.  Ct.  13;  Caufman  v.  Presbyterian  Con- 
gregation, 6  Binn.  (Pa.)  59;  Parks  v.  Dunkle, 
3  W.  &  S.  (Pa.)  291. 

South  Carolina.  —  De  Loach  v.  Sarratt,  (S. 
Car.  1899)  33  S.  E.  Rep.  365;  Jackson  v.  Lewis, 
29  S.  Car.  193. 

Tennessee.  —  W.  V.  Davidson  Lumber  Co.  v. 
Jones,  (Tenn.  Ch.  1901)  62  S.  W.  Rep.  386; 
Whiteside  v.  Watkins,  (Tenn.  Ch.  1900)  58  S. 
W.  Rep.  1 107. 

Texas.  —  Daniels  v.  Creekmore,  7  Tex.  Civ. 
App.  573  ;  Stevens  v.  Equitable  Mfg.  Co.,  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  1041  ;  Abeel  v. 
Levy,  (Tex.  Civ.  App.  1901)  61  S.  W.  Rep. 
937 ;  Baldwin  v.  Goldfrank,  9  Tex.  Civ.  App. 
269;  Rhodus  v.  Sansom,  (Tex.  1887)  6  S.  W. 
Rep.  849 ;  Gray  v.  Thomas,  83  Tex.  246 ; 
Bounds  v.  Little,  79  Tex.  128;  Hill  v.  Taylor, 
77  Tex.  295  ;  Foot  v.  Silliman,  77  Tex.  268 ; 
Low  v.  Tandy,  70  Tex.  746  ;  Crafts  v.  Daugh- 
erty,  69  Tex.  477.  See  also  Ramsey  v.  Hurley, 
72  Tex.  194. 

Washington. — -Service  v.  Deming  Invest. 
Co.,  20  Wash.  668. 

1.  United  States.  —  Renner  v.  Columbia 
Bank,  9  Wheat.  (U.  S.)  581  ;  Doe  v.  Aiken,  31 
Fed.  Rep.  393. 

Alabama.  —  Mordecai  v.  Beal,  8  Port.  (Ala.) 
529- 

Arizona.  —  Rush  v.  French,  1  Ariz.  99. 

Connecticut.  —  Kelsey  v.  Hanmer,  18  Conn. 
•311;  Witter  v.  Latham,  12  Conn.  399. 

Kansas.  —  Stratton  v.  Hawks,  43  Kan.  538. 

Louisiana.  —  Tate  v.  Penne,  7  Mart.  N.  S. 
(La.)  548. 

Maryland.  —  Brashears  v.  State,  58  Md.  563. 

Missouri.  —  Christy  v.  Kavanagh,  45  Mo.  375. 

North  Carolina.  —  Gillis  v.  Wilmington,  etc., 
R.  Co.,  108  N.  Car.  441. 

Oregon.  —  Wiseman  v.  Northern  Pac.  R.  Co., 
20  Oregon  425,  23  Am.  St.  Rep.  135. 

Pennsylvania.  —  Strause  v.  Braunreuter,  14 
Pa.  Super.  Ct.  125. 

2.  Kelsey  v.  Hanmer,  18  Conn.  311. 


Advertisement  for  Lost  Instrument  Not  Neces- 
sary. —  Benton  v.  Benton,  106  La.  99;  Willett 
v.  Andrews,  106  La.  319. 

3.  Kansas.  —  Roberts  v.  Dixon,  50  Kan.  436. 
Louisiana.  —  Cochran  v.  Cochran,  46  La.  Ann. 

536. 

Maine.  —  Egan  v.  Horrigan,  96  Me.  46  ;  Han- 
son v.  Kelley,  38  Me.  456 ;  Wing  v.  Abbott,  28 
Me.  367. 

Maryland.  —  Brashears  v.  State,  58  Md.  563; 
Glenn  v.  Rogers,  3  Md.  312. 

Missouri.  —  Christy  v.  Kavanagh,  45  Mo.  375  ; 
Carr  v.  Carr,  36  Mo.  408. 

Nebraska.  —  Baldwin  v.  Burt,  43  Neb.  245. 

Oregon.  —  Wiseman  v.  Northern  Pac.  R.  Co., 
20  Oregon  425,  23  Am.  St.  Rep.  135. 

Vermont.  —  Thrall  v.  Todd,  34  Vt.  97 ; 
Fletcher  v.  Jackson,  23  Vt.  581,  56  Am.  Dec.  98 ; 
Royalton  v.  Royalton,  etc.,  Turnpike  Co.,  14  Vt. 
311  ;  Viles  v.  Moulton,  11  Vt.  470. 

4.  Search  in  Proper  Places  —  California.  — 
Pierce  v.  Wallace,  18  Cal.  165. 

Colorado.  —  Billin  v.  Henkel,  9  Colo.  394 ; 
Wells  v.  Adams,  7  Colo.  26  ;  Brevoort  v.  Hughes, 
10  Colo.  App.  379. 

Georgia.  —  Acme  Brewing  Co.  v.  Central  R., 
etc.,  Co.,  115  Ga.  494;  Sutton  v.  McLoud,  26 
Ga.  638. 

Indiana.  —  Howe  v.  Fleming,  123  Ind.  262; 
Curme  v.  Rauh,  100  Ind.  247 ;  Langsdale  v. 
Woollen,  99  Ind.  575. 

Iowa.  —  Laird  v.  Kilbourne,  70  Iowa  83  ;  Hill 
v.  Aultman,  68  Iowa  630. 

Maine. —  Hammond  v.  Ludden,  47  Me.  447. 

New  Jersey.  —  Roll  v.  Rea,  50  N.  J.  L.  264. 

Pennsylvania.  —  Graff  v.  Pittsburgh,  etc.,  R. 
Co.,  31  Pa.  St.  489. 

Tennessee.  —  State  v.  Cooper,  (Tenn.  Ch. 
1899)  53  S.  W.  Rep.  391. 

Texas.  —  Masterson  v.  Jordan,  (Tex.  Civ. 
App.  1893)  24  S.  W.  Rep.  549;  Hill  v.  Taylor, 
77  Tex.  295  ;  Vandergriff  v.  Piercy,  59  Tex.  371. 

5.  Doe  v.  M'Caleb,  2  How.  (Miss.)  756; 
Gardner  v.  Walker,  1  Heisk.  (Tenn.)  187. 

6.  Alabama.  —  Stuart  7'.  Mitchum,  (Ala. 
T903)  33  So.  Rep.  670;  Anniston  City  Land 
Co.  v.  Edmondson,  127  Ala.  445;  Foster  v. 
State.  88  Ala.  18?. 

California.  —  Woods  v.  Jensen,  130  Cal. 
200. 
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Various  Acts  Need  Not  Be  Shown.  —  It  is  not  necessary  to  show  specifically  the 
various  acts  of  diligence  where  the  only  purpose  is  to  lay  a  foundation  for 
the  introduction  of  a  certified  copy  of  the  original.  This  is  necessary  only 
when  it  is  sought  to  introduce  parol  evidence  of  the  contents.1 

Proof  of  Loss  by  Custodian.  —  The  loss  must  be  proved,  if  possible,  by  the  per- 
son in  whose  custody  it  was  at  the  time  of  the  loss,  if  such  person  is  living, 
and  if  dead,  application  should  be  made  to  his  representative  and  search 
made  among  his  documents.2 

(b)  As  Affected  by  Nature  of  Document.  —  The  stringency  of  the  rule  requiring 
search  for  lost  documents  and  proof  of  their  loss  in  order  to  make  parol  evi- 
dence of  their  contents  admissible  is  proportionate  always  to  the  character 
and  value  of  the  documents  themselves.  Where  the  documents  are  of  slight 
importance  and  of  only  transitory  interest,  it  is  uniformly  held  that  slight 
proof  of  loss  is  sufficient.  The  principle  extends  also  to  documents  of  more 
grave  significance  if  it  appears  upon  examination  of  the  witness  that  no 
rational  motive  for  keeping  them  existed.3 

(o)  Papers  on  Record.  —  If  the  paper  is  a  record  for  which  a  particular  place  of 
deposit  is  provided,  it  is  sufficient  if  it  is  shown  that  search  was  made  in  this 
place  unsuccessfully.4 

(3)  Where  Several  Sources  of  Information  Exist.  —  Where  there  are  several 
sources  of  information  of  the  same  fact  it  is  not  ordinarily  necessary  to  show 
that  all  have  been  exhausted  before  secondary  evidence  can  be  resorted  to, 
but  it  is  sufficient  to  prove  the  loss  of  the  instrument  upon  which  the  party 
relies.5  In  case  the  instrument  is  executed  in  duplicate,  however,  the  loss  of 
all  its  parts  must  be  proved  in  order  to  let  in  secondary  evidence  of  its 
contents.6 

(4)  Sufficiency  of  Proof  Discretionary  with  Court.  —  The  preliminary 
inquiry  as  to  the  loss  of  the  paper  and  the  exercise  of  proper  diligence, 
which  is  requisite  to  lay  the  foundation  for  the  introduction  of  secondary 
evidence,  is  a  question  which  is  addressed  to  the  discretion  of  the  court  7 

Colorado.  —  Brevoort  v.   Hughes,    10   Colo.  3.  Nature  of  Document. —  Waller  v.  Eleventh 

App.  379.  School  Dist.,  22  Conn.  333  ;  Crawford  v.  Hodge, 

Illinois.  —  McDonald  v.  Stark,  176  111.  456;  81  Ga.  728;  Wright  v.  State,  88  Md.  436;  Union 

Palmer  v.  Logan,  4  111.  56;  Blakely  Printing  Co.  Banking  Co.  v.  Gittings,  45  Md.  181  ;  Davis  v. 

v.  Pease,  95  111.  App.  341.  Teachout,  126  Mich.  135;  Burt  v.  Long,  106 

Iowa. —  Howe  Mach.  Co.  v.  Stiles,  53  Iowa  Mich.  210;  Gillis  v.  Wilmington,  etc.,  R.  Co., 

424.  108  N.  Car.  441  ;  Wiseman  v.  Northern  Pac.  R. 

Massachusetts.  —  Hatch  v.  Carpenter,  9  Gray  Co.,   20  Oregon  425,   23  Am.   St.  Rep.  135; 

(Mass.)  271.  American  L.  Ins.,  etc.,  Co.  v.  Rosenagle,  77  Pa. 

Michigan.  —  Thompson  v.  Flint,  etc.,  R.  Co.,  St.  507. 

(Mich.  1902)  90  N.  W.  Rep.  1037.  4.  Hamilton  v.  Maxwell,  133  Ala.  233;  Ran- 

Missouri. —  Brinkman  v.  Luhrs,  60  Mo.  App.  dall   v.   Wadsworth,    130  Ala.  633;    Crook  v. 

512,  1  Mo.  App.  Rep.  215.  Webb,  125  Ala.  457;  Douglass  v.  Wolf.  6  Kan. 

Nebraska.  —  Post  v.  School  Dist.  No.  10,  19  88;  Deerfield  Tp.  v.  Harper,   115  Mich.  678; 

Neb.  135.  Board  of  Education  v.  Moore,  17  Minn.  412; 

Nezv  Hampshire. —  Downing  v.  Pickering,  15  Murphy  v.  Lyons,  19  Neb.  689;  Mandeville  v. 

N.  H.  344.  Reynolds,  68  N.  Y.  528;  Teall  v.  Van  Wyck,  10 

North  Dakota.  —  McManus  v.  Commow,   10  Barb.  (N.  Y.)  376;  McKesson  v.  Smart,  108  N. 

N.  Dak.  340.  Car.  17;  Braintree  v.  Battles,  6  Vt.  395. 

Oregon.  —  Wiseman  v.  Northern  Pac.  R.  Co.,  Search  Must  Have  Been  Made  by  Proper  Person. 

20  Oregon  425,  23  Am.  St.  Rep.  135.  — Howe  v.  Fleming,  123  Ind.  262. 

Texas.  —  Walker  v.  Peterson,  (Tex.  Civ.  App.  5.  Search  of  All  Sources  Need  Not  Be  Shown.  — 

1895)  .13  S.  W.  Rep.  269.  Smith  v.  Brown,  151   Mass.  338;  Goodrich  ■•. 

Washington.  —  Tibbals  v.   Iffland,  10  Wash.  Weston,  102  Mass.  362,  3  Am.  Rep.  469. 

45'.  6.  New  York  L.  Ins.  Co.  v.  Goodrich,  74  Mo. 

1.  Foot  v.  Sill  iman,  77  Tex.  268.  App.  355  ;  Matthews  v.  Union  Pac.  R.  Co.,  66 

2.  Adkins  v.  Galbraith,  10  Tex.  Civ.  App.  Mo.  App.  663. 

175;   Howard   v.  Galbraith,    (Tex.  Civ.  App.         7.  Court's  Discretion  —  England.  —  See  Harvey 

1894)  30  S.  W.  Rep.  689;  Hill  v.  Taylor,  77      v.  Mitchell,  2  M.  &  Rob  366. 

Tex.  295;  VandergrifT  v.  Piercy.  59  Tex.  372;  Alabama.  —  Burks   v.   Bragg,   89   Ala.  204; 

Dunn  v.  Choate,  4  Tex.  14.    See  also  Hawley      Glassell  v.  Mason,  32  Ala.  719. 

v.  Hawley,  187  III.  351.  California.  —  Bagley  v.  McMicklc,  9  Cal.  430. 
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and  not  to  the  jury.1 

c.  Loss  or  Destruction  of  Original  by  Party  Offering  Second- 
ary Evidence.  —  This  rule  of  evidence  must  be  so  applied  as  to  promote 
the  ends  of  justice  and  to  guard  against  fraud  or  imposition.2  Secondary 
evidence  is  not  admissible,  therefore,  where  the  loss  or  destruction  of  the 
instrument  has  been  brought  about  by  the  deliberate  and  voluntary  act  of  the 
party  seeking  to  produce  the  evidence,  unless  the  loss  or  destruction  is 
accounted  for  in  such  manner  as  to  repel  all  inference  of  a  fraudulent  design.3 
While  a  more  strict  proof  is  required  in  case  the  document  was  in  the  posses- 
sion of  the  party  seeking  to  introduce  the  secondary  evidence  than  in  other 
cases,4  all  that  is  necessary  is  that  it  shall  be  sufficient  to  satisfy  the  court 
that  the  original  is  not  under  the  control  or  in  the  possession  of  the  person 
offering  the  copy.5  To  this  end  a  party  relying  upon  secondary  evidence 
should  be  required  to  explain  fully  the  circumstances  of  the  loss  or  destruction 
of  the  paper,  so  as  to  relieve  himself  from  any  reasonable  suspicion  of  having 


Connecticut.  —  Elwell  v.  Mersick,  50  Conn. 
272;  Witter  v.  Latham,  12  Conn.  399;  Cole- 
man v.  Wolcott,  4  Day  (Conn.)  388. 

Florida.  —  Bell  v.  Kendrick,  25  Fla.  778. 

Georgia.  —  Graham  v.  Campbell,  56  Ga.  258; 
Doe  v.  Biggers,  6  Ga.  188. 

Illinois.  —  Price  v.  Kohn,  99  111.  App.  115; 
Florsheim  v.  Palmer,  99  111.  App.  559. 

Indiana.  —  Thompson  v.  Thompson,  9  Ind. 
323,  68  Am.  Dec.  638. 

Maine.  —  Milford  v.  Veazie,  (Me.  1888)  14 
Atl.  Rep.  730;  Bain  v.  Walsh,  85  Me.  108; 
Camden  v.  Belgrade,  78  Me.  204. 

Massachusetts.  —  Smith  v.  Brown,  151  Mass. 
338;  Page  v.  Page,  15  Pick.  (Mass.)  368;  Don- 
elson  v.  Taylor,  8  Pick.  (Mass.)  390. 

Minnesota.  —  State  v.  Salverson,  87  Minn. 
40;  Phoenix  Ins.  Co.  v.  Taylor,  5  Minn.  492. 

Missouri.  —  Henry  v.  Diviney,  101  Mo.  378; 
Wells  v.  Pressy,  105  Mo.  164;  Christy  v.  Kav- 
anagh,  45  Mo.  375. 

Montana.  —  Kleinschmidt  v.  Dunphy,  1  Mont. 
118. 

Nebraska.  —  Fremont,  etc.,  R.  Co.  v.  Marley, 
25  Neb.  138,  13  Am.  St.  Rep.  482. 

New  Hampshire. —  Pearson  v.  Wheeler,  55 
N.  H.  41  ;  Hill  v.  Barney,  18  N.  H.  607. 

New  Jersey.  —  Longstreth  v.  Korb,  64  N.  J. 
L.  112;  Johnson  v.  Arnwine,  42  N.  J.  L.  451, 
36  Am.  Rep.  527. 

New  York.  —  Woodworth  v.  Barker,  1  Hill 
(N.  Y.)  172;  West  v.  New  York  Cent.,  etc.,  R. 
Co.,  55  N.  Y.  App.  Div.  464. 

North  Carolina.  —  Bonds  v.  Smith,  106  N. 
Car.  553. 

O/110.  —  Blackburn  v.  Blackburn,  8  Ohio 
81. 

South  Carolina.  —  Elrod  v.  Cochran,  59  S. 
Car.  467. 

Tennessee.  —  M'Clure  v.  Byrd,  2  Overt. 
(Tenn.)  21  ;  Anderson  v.  Maberry,  2  Heisk. 
(Tenn.)  653. 

Vermont.  —  Moore  v.  Beattie,  33  Vt.  219. 

1.  Riggs  v.  Tayloe,  9  Wheat.  (U.  S.)  483; 
Witter  v.  Latham,  12  Conn.  392;  Loewe  v. 
Reismann,  8  111.  App.  525  ;  Union  Banking  Co. 
v.  Gittings,  45  Md.  181  ;  Sun  Ins.  Co.  v.  Earle, 
29  Mich.  406;  Jackson  v.  Frier,  16  Johns.  (N. 
Y.)  193;  Gillis  v.  Wilmington,  etc.,  R.  Co.,  108 
N.  Car.  441  ;  Graff  v.  Pittsburgh,  etc.,  R.  Co., 
31  Pa.  St.  489. 


Harmless  Error  in  Admitting  Secondary  Evi- 
dence Immaterial.  —  Kendrick   v.   Latham,  25 

Fla.  819;  Stewart  v.  De  Loach,  86  Ga.  729; 
Delaney  v.  Errickson,  11  Neb.  533;  Glover  v. 
Thomas,  75  Tex.  506. 

2.  Renner  v.  Columbia  Bank,  9  Wheat.  (U. 
S.)  581. 

3.  Destruction  Must  Not   Be  Fraudulent  — 

United  States.  —  Riggs  v.  Tayloe,  9  Wheat.  (U. 
S.)  483;  U.  S.  v.  Laub,  12  Pet.  (U.  S.)  1; 
Anglo-American  Packing,  etc.,  Co.  v.  Cannon, 
31  Fed.  Rep.  313. 

Alabama.  —  See  Rodgers  v.  Crook,  97  Ala. 
722. 

California.  —  Bagley  v.  McMickle,  9  Cal.  430. 
See  also  Smith  v.  Truebody,  2  Cal.  341. 

Colorado.  —  See  Breen  v.  Richardson,  6  Colo. 

605. 

Illinois.  —  Palmer  v.  Goldsmith,  15  111.  App. 
544 ;  Blake  v.  Fash,  44  111.  302. 

Indi  ana. —  Rudolph  t\  Lane,  57  Ind.  115; 
Baldwin  v.  Threlkeld,  8  Ind.  App.  312. 

Maine.  —  Tobin  v.  Shaw,  45  Me.  331,  71  Am. 
Dec.  547. 

Massachusetts.  —  Smith  v.  Holyoke,  112 
Mass.  517;  Joannes  v.  Bennett,  5  Allen  (Mass.) 
169,  81  Am.  Dec.  738.  See  also  Oriental  Bank 
v.  Haskins,  3  Met.  (Mass.)  332,  37  Am.  Dec. 
140. 

Michigan.  —  See  People  v.  Sharp,  53  Mich. 

523- 

Missouri.  —  Schroeder  v.  Michel,  98  Mo.  43  ; 
Skinner  v,  Henderson,  10  Mo.  205;  Stephan  v. 
Metzger,  95  Mo.  App.  609. 

New  Jersey.  —  Price  v.  Tallman,  1  N.  J.  L. 
511  ;  Broadwell  v.  Stiles,  8  N.J.  L.  58;  Wyckoff 
v.  Wyckoff,  16  N.  J.  Eq.  401. 

New  York.  —  Steele  v.  Lord,  70  N.  Y. 
280,  26  Am.  Rep.  602 ;  Dearing  v.  Pearson, 
(C.  PI.  Gen.  T.)  8  Misc.  (N.  Y.)  269;  Blade  v. 
Noland.  12  Wend.  (N.  Y.)  173,  27  Am.  Dec. 
126. 

Pennsylvania. — Wallace      Harmstad,  44  Pa. 

St.  492. 

Wisconsin.  —  Wilke  v.  Wilke,  28  Wis.  296. 
Canada.  —  Cote  v.  Cantin,  21  Quebec  Super. 
Ct.  432. 

4.  Caufman  v.  Presbyterian  Congregation,  6 
Binn.  (Pa.)  59. 

5.  Laster  v.  Blackwell,  128  Ala.  143;  Strat- 
ton  v.  Hawks,  43  Kan.  538. 
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connived  thereat.1  This  rule  is  not,  however,  applicable  where  the  writing 
destroyed  was  destroyed  when  it  was  not  evidence  in  the  party's  favor  and 
was  not  likely  to  become  such,  and  was  destroyed  in  the  usual  course  of 
business  and  when  it  had  no  value.2 

d.  Genuineness  of  Original  Must  Be  Shown.  —  As  has  been  stated 
elsewhere,  the  existence  of  the  instrument  as  a  genuine  instrument  must  be 
shown  before  secondary  evidence  is  admissible.3  If  proof  of  the  execution 
of  the  original  when  produced  is  not  required,  this  proof  is  unnecessary  in 
order  to  admit  secondary  evidence  where  the  original  is  lost  or  destroyed.4 

3.  Original  in  Hands  of  Adverse  Party  —  a.  Necessity  of  Notice  to 
Produce — -(i)  In  General. — Another  ground  warranting  the  introduction 
of  secondary  evidence  is  that  the  original  is  in  the  hands  of  the  adverse  party, 
who  has  failed  or  refused,  after  due  notice,  to  produce  it.6 


1.  Shouler  v.  Bonander,  80  Mich.  531.  See 
also  Scott  v.  Bassett,  174  111.  390,  194  111.  602. 

2.  Pollock  v.  Wilcox,  68  N.  Car.  46. 

3.  Proof  of  Genuineness  and  Execution.  —  See 

the  title  Lost  Papers  and  Records,  vol.  19, 
p.  575  Bt  seq.    See  also  the  following  cases : 

United  States. — •  Stebbins  v.  Duncan,  108  U. 
S.  32 ;  New  York  Dry  Dock  v.  Hicks,  5  Mc- 
Lean (U.  S.)  in  ;  U.  S.  v.  The  Paul  Shearman, 
1  Pet.  (C.  C.)  98,  27  Fed.  Cas.  No.  16,012. 

Alabama.  —  Echols  v.  Hubbard,  90  Ala.  309; 
Elliott  v.  Dyche,  80  Ala.  376. 

Colorado.  —  Bruns  v.  Clase,  9  Colo.  225. 

Florida.  —  Kendrick  v.  Latham,  25  Fla.  819. 

Georgia. —  Smith  v.  Smith,  106  Ga.  303; 
McCall  v.  Bentley,  114  Ga.  752;  Crummey  v. 
Bentley,  114  Ga.  746;  Garbutt  Lumber  Co.  v. 
Gress  Lumber  Co.,  in  Ga.  821. 

Illinois.  —  Palmer  v.  Logan,  4  111.  56. 

Indiana.  —  McNutt  v.  McNutt,  116  Ind.  545. 

Kentucky.  —  Helton  v.  Asher,  103  Ky.  730. 

Louisiana.  —  Marks  v.  Winter,  19  La.  Ann. 
445- 

Maine.  —  White  v.  Dwinel,  33  Me.  320. 

Maryland.  —  Gunther  v.  Bennett,  72  Md.  385. 

Minnesota. —  Stocking  v.  St.  Paul  Trust  Co., 
39  Minn.  410. 

Mississippi.  —  Martin  v.  Williams,  42  Miss. 
210,  97  Am.  Dec.  456. 

Missouri.  —  Attwell  v.  Lynch,  39  Mo.  519; 
Zollman  v.  Tarr,  93  Mo.  App.  234 ;  Shea  v. 
Seelig,  89  Mo.  App.  146. 

North  Carolina.  —  Gillis  v.  Wilmington,  etc., 
R.  Co.,  108  N.  Car.  441  ;  Rollins  v.  Henry,  78 
N.  Car.  342  ;  Fisher  v.  Carroll,  6  Ired.  Eq.  (41 
N.  Car.)  485. 

Pennsylvania.  —  Caufman  v.  Presbyterian 
Congregation,  6  Binn.  (Pa.)  59;  Anders  v. 
Central  R.  Co.,  19  Pa.  Super.  Ct.  564. 

4.  Palmer  v.  Logan,  4  111.  56. 

5.  Notice  to  Produce —  United  States.  —  Riggs 
v.  Tayloe,  9  Wheat.  (U.  S.)  483;  Underwood 
v.  Huddlestone,  2  Cranch  (C.  C.)  76;  Washing- 
ton Bank  v.  Kurtz,  2  Cranch  (C.  C.)  no; 
Nicholls  v.  Warfield,  2  Cranch  (C.  C.)  290; 
Dunbar  v.  U.  S.,  156  U.  S.  185  ;  Union  Ins.  Co. 
v.  Smith,  124  U.  S.  405;  Illinois  Car,  etc.,  Co. 
v.  Linstroth  Wagon  Co.,  (C.  C.  A.)  112  Fed. 
Rep.  737  ;  Tobin  v.  Roaring  Creek,  etc.,  R.  Co., 
86  Fed.  Rep.  1020;  Missouri,  etc.,  R.  Co.  v. 
Elliott,  (C.  C.  A.)  102  Fed.  Rep.  96;  U.  S. 
v.  Duff,  6  Fed.  Rep.  45. 

Alabama.  —  Gay  v.  Rogers,  109  Ala.  624; 
Home  Protection  of  North  Alabama  v.  Whid- 


den,  103  Ala.  203;  Payne  v.  Crawford,  102 
Ala.  387 ;  Alabama  Midland  R.  Co.  v.  Coskry, 
92  Ala.  254 ;  East  Tennessee,  etc.,  R.  Co.  v. 
Davis,  91  Ala.  621  ;  Foster  v.  State,  88  Ala. 
182;  Mooney  v.  Hough,  84  Ala.  80;  Potier  v. 
Barclay,  15  Ala.  439;  Montgomery  R.  Co.  v. 
Hurst,  9  Ala.  513;  Blevins  v.  Pope,  7  Ala. 
37i. 

Arkansas.  —  Woods  v.  State  Bank,  12  Ark. 
692;  Jones  v.  Robinson,  n  Ark.  504,  54  Am. 
Dec.  212. 

California.  —  Harloe  v.  Lambie,  132  Cal.  133; 
Jones  v.  Jones,  38  Cal.  584. 

Colorado.  —  Rockwell  Stock,  etc.,  Co.  v. 
Castroni,  6  Colo.  App.  521. 

Connecticut.  —  Stale  v.  Swift,  57  Conn.  508. 
Delaware.  —  Rogers  v.  Fenimore,  (Del.  1898) 
41  Atl.  Rep.  886;  Jefferson  v.  Conoway,  5 
Harr.  (Del.)  16;  Hutchinson  v.  Gordon,  2 
Harr.  (Del.)  179;  Read  v.  Randel,  2  Harr. 
(Del.)  soo. 

District  of  Columbia. —  Main  v.  Aukam,  4 
App.  Cas.  (D.  C.)  51. 

Florida.  —  Pensacola,  etc.,  R.  Co.  v.  Braxton, 
34  Fla.  471  ;  Hanover  F.  Ins.  Co.  v.  Lewis,  23 
Fla.  193. 

Georgia.  —  Hines  v.  Johnston,  95  Ga.  629 ; 
Crawford  v.  Hoage,  81  Ga.  728;  Frank  v. 
Longstreet,  44  Ga.  178. 

Illinois.  —  Union  Surety,  etc.,  Co.  v.  Tenney, 
200  111.  349;  Landt  v.  McCullough,  103  111.  App. 
668;  Suburban  R.  Co.  v.  Balkwill.  195  111.  535; 
Holbrook  v..  School  Trustees.  22  111.  539  ;  Jack 
v.  Rowland,  98  111.  App.  352  ;  Berry  v.  Allen,  59 
111.  App.  149;  Strong  v.  Lord,  8  111.  App.  539; 
Obermann  Brewing  Co.  v.  Adams,  35  111.  App. 
540. 

Indiana.  —  Phenix  Ins.  Co.  v.  Jacobs,  23  Ind. 
App.  509  ;  Newton  v.  Donnelly,  9  Ind.  App. 
359;  State  v.  Lockwood,  5  Blackf.  (Ind.)  144. 

Indian  Territory.  —  Perry  v.  Archard,  1 
Indian  Ter.  48^;  Missouri,  etc.,  R.  Co.  7'. 
Elliott,  2  Indian  Ter.  407. 

Iowa.  —  Gafford  v.  American  Mortg.,  etc., 
Co.,  77  Iowa  736;  Burlington  Lumber  Co.  v. 
Whitebreast  Coal,  etc.,  Co.,  66  Iowa  292 :  Pat- 
terson v.  Linder,  14  Iowa  414;  Hunt  v.  Collins, 
4  Iowa  56. 

Kansas.  —  Roberts  v.  Dixon,  50  Kan.  436. 
Kentucky.  —  Heilman  Milling  Co.  v.  Hotal 
ing,  (Ky.  1800)  53  S.  W.  Rep.  655;  Benj  aroin 
v.  Ellinger,  80  Ky.  472 ;  Dupey  v.  Ashhy,  2  A. 
K.  Marsh.  (Ky.)  11  ;  Lamb  v.  Moberlv.  !  T.  B. 
Mon.  (Ky.)  180;  State  Bank  v.  M'Williams, 
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(2)  Nature  of  Action  as  Notice.  —  The  rule  requiring  a  notice  to  produce 
as  a  preliminary  to  the  admission  of  secondary  evidence  of  a  written  instrument 
has  no  application  where  the  nature  of  the  action  is  such  that-  it  charges 
the  defendant  with  the  possession  of  the  instrument.1    But  even  though  the 


2  J.  J.  Marsh.  (Ky.)  260;  Davidson  v.  David- 
son, 10  B.  Mon.  (Ky.)  u5- 

Louisiana.  —  Abat  v.  Rion,  9  Mart.  (La.) 
465,  13  Am.  Dec.  313;  Erwin  v.  Porter,  6 
Mart.  N.  S.  (La.)  166 ;  Gardere  v.  Fisk,  6  Mart. 
N.  S.  (La.)  387. 

Maine.  —  State  v.  Litchfield,  58  Me.  267; 
Belfast  v.  Washington,  46  Me.  460  ;  Abbott  v. 
Wood,  22  Me.  541  ;  Norton  v.  Heywood,  20 
Me.  359;  Weston  v.  Hight,  18  Me.  281. 

Maryland.  —  Marsh  v.  Hand,  35  Md.  123; 
Morrison  v.  Whiteside,  17  Md.  452,  79  Am. 
Dec.  661  ;  Spring  Garden  Mut.  Ins.  Co.  v. 
Evans,  9  Md.  1,  66  Am.  Dec.  308;  Divers  v. 
Fulton,  8  Gill  &  J.  (Md.)  202;  Robertson 
v.  Parks,  3  Md.  Ch.  65  ;  Winter  v.  Donovan,  8 
Gill  (Md.)  370;  Kennedy  v.  Fowke,  5  Har.  & 
J.  (Md.)  63. 

Massachusetts.  —  McKay  v.  Myers,  168  Mass. 
312;  McDowell  v.  yEtna  Ins.  Co.,  164  Mass. 
444;  Dix  v.  Atkins,  128  Mass.  43;  Com.  v. 
Goldstein,  114  Mass.  272;  Dana  v.  Kemble,  19 
Pick.  (Mass.)  112;  Bogart  v.  Brown,  5  Pick. 
(Mass.)  18;  Stetson  v.  Gulliver,  2  Cush. 
(Mass.)  494;  Com.  v.  Parker,  2  Cush.  (Mass.) 
212;  Brackett  v.  Evans,  1  Cush.  (Mass.)  79; 
Bourne  v.  Boston,  2  Gray  (Mass.)  494;  Com. 
v.  Emery,  2  Gray  (Mass.)  80. 

Michigan.  —  Mortlock  v.  Williams,  76  Mich. 
568 ;  Julius  King  Optical  Co.  v.  Treat,  72 
Mich.  599 ;  Johnson  v.  Johnson,  70  Mich.  66 ; 
Ferguson  v.  Hemingway,  38  Mich.  159;  Moul- 
ton  v.  Mason,  21  Mich.  364. 

Minnesota.  —  McGuiness  v.  School  Dist.  No. 
10,  39  Minn.  499  ;  Smith  v.  Moorhead  Mfg.  Co., 
23  Minn.  141  ;  Desnoyer  v.  McDonald,  4  Minn. 
5i5. 

Mississippi.  —  Lockhart  v.  Camfield,  48  Miss. 
470. 

Missouri.  —  Traber  v.  Hicks,  131  Mo.  180; 
Phillips  v.  Scott,  43  Mo.  86,  97  Am.  Dec.  369  ; 
Sisk  v.  American  Cent.  F.  Ins.  Co.,  95  Mo.  App. 
695 ;  Linn  v.  New  York  L.  Ins.  Co.,  78  Mo. 
App.  192 ;  Matthews  v.  Union  Pac.  R.  Co.,  66 
Mo.  App.  663  ;  Merrill  Chemical  Co.  v.  Nick- 
ells,  66  Mo.  App.  678 ;  Coffman  v.  Niagara  F. 
Ins.  Co.,  57  Mo.  App.  647  ;  Sheehan  v.  Southern 
Ins.  Co.,  53  Mo.  App.  351. 

Nebraska.  —  Westinghouse  Co.  v.  Tilden,  56 
Neb.  129. 

New  Hampshire.  —  Webster  v.  Clark,  30  N. 
H.  245. 

New  Jersey.  —  Den.  v.  M'Allister,  7  N.  J.  L. 
46  ;  Watkins  v.  Pintard,  1  N.  J.  L.  432 ;  Board 
of  Justices  v.  Fennimore,  1  N.  J.  L.  281  ;  Ryer- 
s'on  v.  Grover,  1  N.  J.  L.  523. 

New  Mexico.  —  Kirchner  v.  Laughlin,  6  N. 
Mex.  300. 

New  York.  —  Piatt  v.  Piatt,  58  N.  Y.  646; 
Foot  v.  Bentley,  44  N.  Y.  166,  4  Am.  Rep.  652 ; 
Momeyer  v.  New  Jersey  Sheep,  etc.,  Co.,  (Supm. 
Ct.  Gen.  T.)  49  N.  Y.  St.  Rep.  414 ;  Greenspau 
v.  American  Star  Order,  (N.  Y.  City  Ct.  Gen. 
T.)  1  Misc.  (N.  Y.)  406 ;  Brockman  v.  Meyers, 
(Supm.  Ct.  Gen.  T.)  36  N.  Y.  St.  Rep.  650; 
Dole  v.  Belden,  (Supm.  Ct.  Gen.  T.)  16  N.  Y. 
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St.  Rep.  899 ;  Sessions  v.  Palmeter,  75  Hun 
(N.  Y.)  268;  Naugatuck  Cutlery  Co.  v.  Bab- 
cock,  22  Hun  (N.  Y.)  481  ;  Hinman  v.  Brees, 
13  Johns.  (N.  Y.)  529. 

North  Carolina. —  State  v.  Credle,  91  N. 
Car.  640. 

Ohio.  —  John  v.  John,  Wright  (Ohio)  584; 
Gilchrist  v.  Perrysburg,  etc.,  Transp.  Co.,  11 
Ohio  Cir.  Dec.  350. 

Oregon.  —  Sugar  Pine  Lumber  Co.  v.  Gar- 
rett, 28  Oregon  168. 

Pennsylvania.  —  Strawbridge  v.  Clamond 
Telephone  Co.,  195  Pa.  St.  118;  American 
Underwriter's  Assoc.  v.  George,  97  Pa.  St.  238. 

South  Carolina.  —  Worth  v.  Norton,  60  S. 
Car.  293  ;  Burwell,  etc.,  Co.  v.  Chapman,  59  S. 
Car.  581  ;  Sims  v.  Southern  R.  Co.,  59  S.  Car. 
246;  Reynolds  v.  Quattlebum,  2  Rich.  L.  (S. 
Car.  140. 

Tennessee.  —  Kimble  v.  Joslin,  1  Overt. 
(Tenn.)  380;  Burke  v.  Stewart,  9  Heisk. 
(Tenn.)  176. 

Texas.  —  Ellis  v.  Sharp,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  670;  Continental  F.  Assoc. 
v.  Bearden,  (Tex.  Civ.  App.  1902)  69  S.  W. 
Rep.  982  ;  Stevens  v.  Equitable  Mfg.  Co.,  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  1041  ;  Galveston, 
etc.,  R.  Co.  v.  Robinett,  (Tex.  Civ.  App.  1899) 
54  S.  W.  Rep.  263 ;  Heintz  v.  O'Donnell,  17 
Tex.  Civ.  App.  21  ;  Northern  Assur.  Co.  v. 
Samuels,  11  Tex.  Civ.  App.  417;  Boyd  v.  Leith, 
(Tex.  Civ.  App.  1899)  50  S.  W.  Rep.  618; 
Cranfill  v.  Hayden,  22  Tex.  Civ.  App.  656 ; 
Hunter  v.  Lanius,  82  Tex.  677  ;  Behee  v.  Mis- 
souri Pac.  R.  Co.,  71  Tex.  424;  Pennington  v. 
Schwartz,  70  Tex.  211;  Trotti  -•.  Hobby,  42 
Tex.  349  ;  Farmer  v.  Simpson,  6  Tex.  303. 

Utah.  —  Stoll  v.  Daly  Min.  Co.,  19  Utah  271. 

Vermont.  ■ —  Murray  v.  Mattison,  67  Vt.  553  ; 
Orr  v.  Clark,  62  Vt.  136;  Hastings  z\  Hopkin- 
son,  28  Vt.  108. 

IVashington.  —  Rauh  v.  Scholl,  12  Wash.  135  ; 
Spears  v.  Lawrence,  10  Wash.  368,  45  Am.  St. 
Rep.  789. 

Wisconsin.  —  Treleven  v.  Northern  Pac.  R. 
Co.,  89  Wis.  598. 

See  also  the  title  Discovery,  6  Encyc.  of  Pl. 

AND  PR.  813. 

Evidence  Admissible  Where  Party  Evades  No- 
tice of  Service.  — Bright  v.  Pennywit,  21  Ark. 

130. 

1.  Nature  of  Action  as  Notice  —  England.  — 

Colling  v.  Treweek,  6  B.  &  C.  394,  13  E.  C.  L. 
208. 

United  States.  —  Bissell  v.  Farmers',  etc., 
Bank,  5  McLean  (U.  S.)  495. 

Alabama.  —  Blevins  v.  Pope,  7  Ala.  371. 

Florida.  —  Pensacola,  etc.,  R.  Co.  v.  Braxton, 
34  Fla.  471. 

Illinois.  —  Continental  L.  Ins.  Co.  v.  Rogers, 
119  111.  474,  59  Am.  Rep.  810. 

Maine. —  State  v.  Mayberry,  48  Me.  218. 

Maryland.  —  Smith  v.  Robertson,  4  Har.  & 
J.  (Md.)  30. 

Michigan.  —  Rose  v.  Lewis,  10  Mich.  483. 

Mississippi.  —  Pons  v.  State,  49  Miss.  1. 
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defendant  is  by  the  nature  of  the  action  charged  with  the  possession  of  the 
original,  notice  to  produce  is  necessary  in  case  the  instrument  is  no  part  of 
the  contract  on  which  suit  is  brought,  nor  of  the  performance  of  any  duty 
imposed  by  the  contract.1 

(3)  Where  Original  Is  Notice.  —  Another  exception  to  the  rule  is  where 
the  instrument  to  be  proved  is  a  notice,  as  a  notice  to  quit,  or  a  notice  of  the 
dishonor  of  a  bill  of  exchange.* 

(4)  Original  Executed  in  Duplicate.  —  The  same  exception  exists  where 
the  contract  is  executed  by  the  parties  in  duplicate  or  triplicate  form,  and  it 
is  not  necessary,  in  order  to  introduce  one  of  the  duplicates,  that  notice 
should  be  given  to  produce  the  other.3 

(5)  Effect  of  Failure  to  Produce.  —  Where  a  party,  after  due  notice,  refuses 
to  produce  a  writing  in  his  possession  and  secondary  evidence  to  establish  the 
contents  is  introduced  by  the  adverse  party,  every  reasonable  intendment 
and  presumption  will  be  against  the  party  who  withholds  the  writing.  He 
cannot  afterwards  be  permitted  to  introduce  it  as  evidence  in  his  own  behalf 
on  his  side  of  the  case.4 

4.  Where  Original  Is  Not  in  Jurisdiction  —  a.  Rule  that  No  Effort  to 
Produce  Is  Necessary.  —  In  some  jurisdictions,  where  the  original  is 
shown  to  be  beyond  the  jurisdiction  of  the  court  secondary  evidence  is 
admissible,  even  though  it  is  not  shown  that  an}'  effort  was  made  to  produce 
the  original.5    Such  evidence  is  not  admissible,  however,  even  though  the 


Missouri.  —  Cross  v.  Williams,  72  Mo.  577; 
Hart  v.  Robinett,  5  Mo.  11. 

New  Hampshire.  —  Morrill  v.  Boston,  etc., 
R.  Co.,  58  N.  H.  68;  Nealley  v.  Greenough,  25 
N.  H.  325. 

New  York.  —  Wright  v.  Hicks,  61  N.  Y. 
App.  Div.  489 ;  Forward  v.  Harris,  30  Barb. 
(N.  Y.)  338;  Bissel  v.  Drake,  19  Johns.  (N. 
Y.)  66;  Hardin  v.  Kretsinger,  17  Johns.  (N. 
Y.)  293;  People  v.  Holbrook,  13  Johns.  (N.  Y.) 
90;  Edwards  v.  Bonneau,  1  Sandf.  (N.  Y.)  610; 
Hays  v.  Riddle,  1  Sandf.  (N.  Y.)  248;  Howell 
v.  Huyck,  2  Abb.  App.  Dec.  (N.  Y.)  423. 

North  Dakota.  —  Nichols  v.  Charlebois,  10 
N.  Dak.  446. 

Ohio.  —  Scioto  Valley  R.  Co.  v.  Cronin,  38 
Ohio  St.  122. 

Pennsylvania.  —  McClean  v.  Hertzog,  6  S.  & 
R.  (Pa.)  154;  Com.  v.  Messinger,  1  Binn.  (Pa.) 
273,  2  Am.  Dec.  441. 

South  Carolina.  —  Oswald  v.  King,  2  Brev. 
(S.  Car.)  471. 

South  Dakota.  —  Zipp  v.  Colchester  Rubber 
Co.,  12  S.  Dak.  218. 

Texas.  —  Reliance  Lumber  Co.  v.  Western 
Union  Tel.  Co.,  58  Tex.  394,  44  Am.  Rep.  620; 
Hamilton  v.  Rice,  15  Tex.  382;  Ellis  v.  Sharp, 
20  Tex.  Civ.  App.  482  ;  Battaglia  7'.  Stahl,  (Tex. 
Civ.  App.  1898)  47  S.  W.  Rep.  683. 

Vermont.  —  Waterman  v.  Davis,  66  Vt.  83  ; 
Dana  v.  Conant,  30  Vt.  246. 

1.  Cleveland,  etc.,  R.  Co.  v.  Newlin,  74  111. 
App.  638. 

2.  Where  Original  Is  Notice  —  England.  — 
Colling  v.  Treweek,  6  B.  &  C.  394,  13  E.  C.  L. 
208. 

Florida.  —  Pensacola,  etc.,  R.  Co.  v.  Braxton, 
34  Fla.  471  ;  Florida  Cent.,  etc.,  R.  Co.  v.  Sey- 
mour, (Fla.  1902)  33  So.  Rep.  424. 

Illinois.  —  Prairie  State  Loan,  etc.,  Assoc.  v. 
Gorrie,  64  111.  App.  325. 

Maine.  —  Central  Bank  v.  Allen,  16  Me.  41. 
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Maryland.  —  Atwell  v.  Grant,  11  Md.  10 1. 

Massachusetts.  —  Eagle  Bank  v.  Chapin,  3 
Pick.  (Mass.)  180. 

Michigan.  —  Michigan  Land,  etc.,  Co.  v.  Re- 
public Tp.,  65  Mich.  628 ;  Falkner  v.  Beers,  2 
Dougl.  (Mich.)  117. 

Missouri.  —  Christy  v.  Home,  24  Mo.  242 ; 
Hughes  v.  Hays,  4  Mo.  209. 

New  Hampshire.  —  Moses  v.  Ela,  43  N.  H. 
557,  82  Am.  Dec.  175;  Leavitt  v.  Simes,  3  N. 
H.  14. 

New  Jersey.  —  Burgess  v.  Vreeland,  24  N.  J. 
L.  71. 

New  York.  —  Johnson  v.  Haight,  13  Johns. 
(N.  Y.)  470. 

North  Carolina.  —  Faribault  v.  Ely,  2  Dev. 
L.  (13  N.  Car.)  67. 

Pennsylvania.  —  Eisenhart  v.  Slaymaker,  14 
S.  &  R.  (Pa.)  153;  Gaskell  v.  Morris,  7  W.  & 
S.  (Pa.)  32;  Morrow  v.  Com.,  48  Pa.  St.  305; 
Smyth  v.  Hawthorn,  3  Rawle  (Pa.)  355. 

Vermont.  —  Waterman  v.  Davis,  66  Vt.  83. 

3.  Notice  to  Produce  Duplicate.  —  Colling  v. 
Treweek,  6  B.  &  C.  394,  13  E.  C.  L.  208;  West- 
brook  v.  Fulton,  79  Ala.  510;  Pensacola,  etc., 
R.  Co.  v.  Braxton,  34  Fla.  471:  Gardner  v. 
Eberhart,  82  111.  316;  Totten  v.  Bucy,  57  Md. 
446;  Cleveland,  etc..  R.  Co.  v.  Perkins.  17 
Mich.  296  ;  Catron  v.  German  Ins.  Co.,  67  Mo. 
App.  544  ;  Waterman  v.  Davis,  66  Vt.  83. 

4.  Doon  v.  Donahcr.  113  Mass.  151;  Bogart 
v.  Brown,  5  Pick.  (Mass.)  18;  McGuiness  v. 
School  Dist.  No.  10,  39  Minn.  499;  Powell  v. 
Pearlstine,  43  S.  Car.  403. 

5.  Original  Out  of  Jurisdiction — Alabama. — 
Alabama  Midland  R.  Co.  v.  Coskry,  92  Ala. 
254;  Manning  <•.  Mnroney,  87  Ala.  563,  13  Am. 
St.  Rep.  67  ;  Memphis,  etc.,  R.  Co.  v.  Hcmbree, 
84  Ala.  182:  Elliott  v.  Dyche,  80  Ala.  376; 
Young  t\  East  Alabama  R.  Co..  80  Ala.  100; 
Martin  v.  Rrown,  75  Ala.  442 ;  Gordon  v. 
Tweedy,  74  Ala.  232,  49  Am.  Rep.  813  :  Whilden 
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original  is  beyond  the  jurisdiction  of  the  court,  if  it  is  shown  that  it  could 
have  been  secured  by  the  party  offering  the  evidence.1 

b.  Contrary  Rule.  —  In  other  jurisdictions  secondary  evidence  of  the 
contents  of  a  written  instrument  is  inadmissible  until  it  appears  that  reason- 
able efforts  have  been  made,  without  success,  to  obtain  the  original.  The  mere 
fact  that  the  instrument  is  shown  to  be  in  the  possession  of  a  person  not 
within  the  jurisdiction  of  the  court  is  not  of  itself  sufficient  ground  for  the 
admission  of  secondary  evidence.2 

Original  in  Control  of  Party  Offering  Evidence.  —  Such  evidence  is  not  admissible 


v.  Merchants',  etc.,  Nat.  Bank,  64  Ala.  1,  38 
Am.  Rep.  1  ;  Smith  v.  Armistead,  7  Ala.  698. 

California.  —  Gordon  v.  Searing,  8  Cal.  49. 

Colorado.  —  See  Owers  v.  Olathe  Silver  Min. 
Co.,  6  Colo.  App.  1.  Contra,  Londoner  v. 
Stewart,  3  Colo.  47. 

Connecticut.  —  Elwell  v.  Mersick,  50  Conn. 
272. 

Georgia.  —  Shirley  v.  Hicks,  105  Ga.  504; 
Calhoun  v.  Calhoun,  81  Ga.  91  ;  Schaefer  v. 
Georgia  R.  Co.,  66  Ga.  39  ;  White  v.  Clements, 
39  Ga.  232 ;  Lunday  v.  Thomas,  26  Ga.  537 ; 
Miller  v.  McKinnon,  103  Ga.  553  ;  Bowden  v. 
Achor,  95  Ga.  244. 

Kentucky.  —  Boone  v.  Dykes,  3  T.  B.  Mon. 
(Ky.)  529;  Waller  v.  Cralle,  8  B.  Mon.  (Ky.) 
11. 

Massachusetts.  —  Eaton  v.  Campbell,  7  Pick. 
(Mass.)  10. 

New  Hampshire.  —  Carpenter  v.  Bailey,  56 
N.  H.  283:  Beattie  v.  Hilliard,  55  N.  H.  428; 
Burnham  v.  Wood,  8  N.  H.  334. 

New  York.  —  Mauri  v.  Heffernan,  13  Johns. 
(N.  Y.)  58  ;  Grogan  v.  U.  S.  Industrial  Ins.  Co., 
90  Hun  (N.  Y.)  521. 

Ohio.  —  Fosdick  v.  Van  Horn,  40  Ohio  St. 
459.    See  also  Reed  v.  State,  15  Ohio  217. 

Pennsylvania.  —  Otto  v.  Trump,  115  Pa.  St. 
425;  Ralph  v.  Brown,  3  W.  &  S.  (Pa.)  395; 
Rhodes  v.  Seibert,  2  Pa.  St.  18. 

Texas.  —  Smith  v.  Traders'  Nat.  Bank,  82 
Tex.  368;  McBride  v.  Willis,  82  Tex.  141; 
Veck  v.  Holt,  71  Tex.  715;  Harvey  v.  Edens, 
69  Tex.  420.  See  also  Latimer  v.  Kershner, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  1016. 

Utah.  —  Dwyer  v.  Salt  Lake  City  Copper 
Mfg.  Co.,  14  Utah  339. 

Notice  to  Produce  Document  in  Foreign  State  Is 
Not  Necessary.  —  Burton  v.  Driggs,  20  Wall. 
(U.  S.)  125;  Memphis,  etc.,  R.  Co.  v.  Hembree, 
84  Ala.  182;  Owers  v.  Olathe  Silver  Min.  Co., 
6  Colo.  App.  1  ;  Shepard  v.  Giddings,  22  Conn. 
282;  Hagaman  v.  Gillis,  9  S.  Dak.  61;  Dwyer 
v.  Salt  Lake  City  Copper  Mfg.  Co.,  14  Utah  339. 

1.  Prior  v.  North  Texas  Nat.  Bank,  (Tex. 
Civ.  App.  1894)  29  S.  W.  Rep.  84;  Sayward  v. 
Gardner,  5  Wash.  247. 

Secondary  Evidence  Admissible  Where  Original 
.Cannot  Be  Produced  by  Subpoena.  —  Holthausen  v. 
Pondir,  55  N.  Y.  Super.  Ct.  73. 

letter  Outside  of  Jurisdiction  Is  "  Lost "  under 
Code  Civ.  Pro.  Cal.,  §  1963,  subdiv.  24.  —  Zeller- 
bach  v.  Allenberg,  99  Cal.  57. 

2.  England.  —  Quilter  v.  Jorss,  14  C.  B.  N. 
S.  747,  108  E.  C.  L.  747. 

Canada.  —  Porter  v.  Hale,  23  Can.  Sup.  Ct. 
265. 

Illinois.  —  Bishop  v.  American  Preservers' 
Co.,  157  111.  284,  48  Am.  St.  Rep.  317;  Dickin- 
son v.  Breeden,  25  111.  186. 


Indiana.  —  McFadden  v.  Ross,  14  Ind.  App. 
312. 

Iowa.  —  Waite  v.  High,  96  Iowa  742. 

Kansas.  —  Deitz  v.  Regnier,  27  Kan.  94 ; 
Shaw  v.  Mason,  10  Kan.  184. 

Maine.  —  Knowlton  v.  Knowlton,  84  Me. 
283. 

Michigan.  — -  Phillips  v.  U.  S.  Benevolent 
Soc,  125  Mich.  186;  People  v.  Seaman,  107 
Mich.  348,  61  Am.  St.  Rep.  326. 

Minnesota.  —  Wood  v.  Cullen,  13  Minn.  394. 

Missouri.  —  Farrell  v.  Brennan,  32  Mo.  328, 
82  Am.  Dec.  137. 

New  Mexico.  —  Kirchner  v.  Laughlin,  6  N. 
Mex.  300. 

North  Carolina.- — Threadgill  v.  White,  11 
Ired.  L.  (33  N.  Car.)  591  ;  Robards  v.  McLean, 
8  Ired.  L.  (30  N.  Car.)  522;  Casey  v.  Wil- 
liams, 6  Jones  L.  (51  N.  Car.)  578;  McCracken 
v.  McCrary,  5  Jones  L.  (50  N.  Car.)  399; 
Deaver  v.  Rice,  2  Ired.  L.  (24  N.  Car.)  280. 

Oregon.  —  Wiseman  v.  Northern  Pac.  R.  Co., 
20  Oregon  425,  23  Am.  St.  Rep.  135. 

Virginia.  —  See  Beirne  v.  Rosser,  26  Gratt. 
(Va.)  537- 

Secondary  Evidence  Admissible  Where  Instru- 
ment Is  in  Public  Office  in  Another  State. — 

Bozeman  v.  Browning,  31  Ark.  364;  Knicker- 
bocker v.  Wilcox,  83  Mich.  200,  21  Am.  St. 
Rep.  595-  See  also  the  title  Records,  vol.  24, 
p.  200  et  seq. 

Doctrine  in  Federal  Court.  —  The  decisions  of 
the  federal  courts  with  regard  to  the  rules 
stated  above  are  conflicting.  Thus,  in  Turner 
v.  Yates,  16  How.  (U.  S.)  14,  it  was  held  that 
proof  that  an  invoice  of  goods  was  in  London 
was  not  a  sufficient  showing  to  admit  secondary 
evidence  of  its  contents  in  a  Circuit  Court  of 
the  United  States,  the  court  saying:  "If  the 
paper  was  in  the  hands  of  the  consignees  in 
London  secondary  evidence  was  not  admissible. 
*  *  *  They  must  be  treated  either  as  parties 
or  third  persons.  If  as  parties,  they  were  en- 
titled to  notice  to  produce  the  paper  ;  if  as  third 
persons,  their  depositions  should  have  been 
taken,  or  some  proper  attempt  made  to  obtain 
it." 

In  Burton  v.  Driggs,  20  Wall.  (U.  S.)  125, 
the  court,  without  referring  to  the  former  de- 
cision, said :  "  It  is  well  settled  that  if  books 
or  papers  necessary  as  evidence  in  a  court  in 
one  state  be  in  the  possession  of  a  person  liv- 
ing in  another  state,  secondary  evidence,  with- 
out further  showing,  may  be  given  to  prove  the 
contents  of  such  papers,  and  notice  to  produce 
them  is  unnecessary." 

Each  of  these  decisions  has  been  cited  in 
the  various  state  jurisdictions  to  support  the 
rule  contained  therein.    See  the  cases  cited  in 
the  notes  supra. 
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when  it  is  admitted  that  the  original  is  in  the  possession  and  control  of  the 
party  offering  the  evidence,1  even  though  this  party  is  at  the  time  absent  from 
the  jurisdiction  and  has  the  original  with  him.2 

Original  Not  in  Control  of  Party  Offering  Evidence.  —  But  where  the  original  is  shown 
to  be  not  in  the  jurisdiction  of  the  court  and  beyond  the  control  of  the  person 
offering  the  evidence,  secondary  evidence  is  admissible.3 

Refusal  of  Third  Party  to  Surrender.  —  Also,  if  the  original  is  in  the  hands  of  a 
party  not  in  the  jurisdiction  of  the  court  who  refuses  to  surrender  it,  secon- 
dary evidence  is  admissible.* 

5.  Writings  Collateral  to  Issue.  —  It  is  a  rule  that  secondary  evidence  of  the 
contents  of  documents  may  be  given  when  they  do  not  form  the  foundation 
of  the  cause,  but  merely  relate  to  some  collateral  fact.5 

6.  Voluminous  Facts  or  Writings.  —  When  it  is  necessary  to  prove  the  results 
of  voluminous  facts,  or  of  the  examination  of  many  books  and  papers,  and 
the  examination  cannot  be  conveniently  made  in  court,  the  results  may  be 
proved  by  the  person  who  made  the  examination.0    Specific  applications  of 


1.  Davidson  v.  Norment,  5  Ired.  L.  (27  N. 
Car.)  555;  Barnes  v.  Lynch,  9  Okla.  156. 

2.  West  v.  Cameron,  39  Kan.  736.  See  also 
Read  v.  Chambers,  (Tex.  Civ.  App.  1898)  45 
S.  W.  Rep.  742- 

Party  Notified  to  Produce  Document  Cannot 
Introduce  Secondary  Evidence.  —  McGregor  v. 
Montgomery,  4  Pa.  St.  237. 

3.  Kleeberg  v.  Schrader,  69  Minn.  136;  T.  W. 
Harvey  Lumber  Co.  v.  Herriman,  etc.,  Lumber 
Co.,  39  Mo.  App.  214;  Burnham  v.  Wood,  8 
N.  H.  334- 

4.  Original  Controlled  by  Third  Party.  —  Boyle 
v.  Wiseman,  10  Exch.  647  ;  Bishop  v.  American 
Preservers'  Co.,  157  111.  284,  48  Am.  St.  Rep. 
317;  Fisher  v.  Greene,  95  111.  94;  Thorn  v.  Wil- 
son, 27  Ind.  370 ;  Bullis  v.  Easton,  96  Iowa 
513;  State  v.  Sterling,  41  La.  Ann.  679;  Wil- 
liamson v.  Cambridge  R.  Co.,  144  Mass.  148; 
Binney  v.  Russell,  109  Mass.  55  ;  Thomson- 
Houston  Electric  Co.  v.  Palmer,  52  Minn.  174, 
38  Am.  St.  Rep.  536;  Brown  v.  Wood,  19  Mo. 
475;  Maxwell  v.  Hofheimer,  81  Hun  (N.  Y.) 
551;  Forrest  v.  Forrest,  6  Duer  (N.  Y.)  102; 
Wisconsin  River  Lumber  Co.  v.  Walker,  48 
Wis.  614.  See  also  L'Herbette  v.  Pittsfield  Nat. 
Bank,  162  Mass.  137,  44  Am.  St.  Rep.  354; 
Sayles  v.  Bradley,  etc.,  Co.,  92  Tex.  406 ;  and 
the  title  Depositions,  vol.  9,  p.  338. 

5.  Collateral  Writings  —  United  States. — 
Scullin  v.  Harper,  (C.  C.  A.)  78  Fed.  Rep. 
460  ;  Foster  v.  Cleveland,  etc.,  R.  Co.,  56  Fed. 
Rep.  434 ;  Andrews  v.  Creegan,  7  Fed.  Rep. 
477- 

Alabama.  —  Anniston  First  Nat.  Bank  v. 
Lippman,  129  Ala.  608;  Davis  v.  Walker,  125 
Ala.  325;  Foxworth  v.  Brown,  120  Ala.  59; 
Bunzel  v.  Maas,  116  Ala.  68;  Winslow  v.  State, 
76  Ala.  43 ;  Street  v.  Nelson,  67  Ala.  504 ; 
East  v.  Pace,  57  Ala.  521. 

Arkansas.  —  Triplett  v.  Rugby  Distilling  Co., 
66  Ark.  219. 

Indiana.  —  Carter  v.  Pomeroy,  30  Ind.  438. 

Kansas.  —  Lipscomb  v.  Citizens'  Bank,  (Kan. 
1903)  71  Pac.  Rep.  583. 

Kentucky.  —  Lamb  v.  Moberly,  3  T.  B.  Mon. 
(Ky.)  179. 

Maine.  —  Phinney  v.  Holt,  50  Me.  570 ; 
Ayers  v.  Hewett,  19  Me.  281. 

Massachusetts.  —  Smith    v.    Abington  Sav. 
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Bank,  171  Mass.  178;  Tucker  v.  Welsh,  17 
Mass.  160,  9  Am.  Dec.  137. 

New  Jersey.  —  Gilbert  v.  Duncan,  29  N.  J. 
L.  133;  New  Jersey  Zinc,  etc.,  Co.  v.  Lehigh 
Zinc,  etc.,  Co.,  59  N.  J.  L.  189. 

New  York. —  Fairchild  v.  Fairchild,  64  N.  Y. 
471;  M'Fadden  Kingsbury,  11  Wend.  (N.  Y.) 
667;  Mumford  v.  Bowne,  1  Anth.  N.  P.  (N.  Y.) 
40;  Cullinan  v.  Furthmann,  70  N.  Y.  App.  Div. 
110;  Engel  v.  Eastern  Brewing  Co.,  (Supm.  Ct. 
App.  T.)  19  Misc.  (N.  Y.)  632;  Sommer  v. 
Oppenheim,  (Supm.  Ct.  App.  T.)  19  Misc. 
(N.  Y.)  605  ;  Daniels  v.  Smith,  54  Hun  (N.  Y.) 
639,  8  N.  Y.  Supp.  128,  affirmed  130  N.  Y. 
696. 

North  Carolina.  —  Archer  v.  Hooper,  119  N. 
Car.  58 r  ;  Belding  v.  Archer,  131  N.  Car.  287; 
Carden  v.  McConnell,  116  N.  Car.  875. 

South  Carolina.  —  Elrod  v.  Cochran,  59  S. 
Car.  467. 

Texas.  —  Conner  v.  State,  23  Tex.  App.  378; 
Stooksberry  v.  Swann,  12  Tex.  Civ.  App.  66; 
Oaks  v.  West,  (Tex.  Civ.  App.  1901)  64  S.  W. 
Rep.  1033. 

6.  Voluminous  Facts  —  United  States.  —  Bur- 
ton v.  Driggs,  20  Wall.  (U.  S.)  125.  See  also 
Northern  Pac.  R.  Co.  v.  Keyes,  91  Fed.  Rep. 
47;  Rollins  v.  Rio  Grande  County,  (C.  C.  A.) 
90  Fed.  Rep.  575- 

Arizona.  —  Schumacher  v.  Pima  County, 
(Ariz.  1901)  64  Pac.  Rep.  490. 

Arkansas.  —  Woodruff  v.  State,  61  Ark.  157. 

California.  —  People  v.  Dole,  122  Cal.  486,  68 
Am.  St.  Rep.  50  ;  Pacific  Paving  Co.  v.  Gallctt, 
137  Cal.  174;  San  Pedro  Lumber  Co.  v. 
Reynolds,  121  Cal.  74.  See  also  Cahill  v. 
Baird,  (Cal.  1902)  70  Pac.  Rep.  1061. 

Connecticut.  —  Elmira  Roofing  Co.  v.  Gould, 
71  Conn.  629. 

Illinois.  —  Guarantee  Co.  v.  Mutual  Bldg., 
etc.,  Assoc.,  57  111.  App.  254. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Wolcott, 
141  Ind.  267.  50  Am.  St.  Rep.  320;  Equitable 
Acc.  Ins.  Co.  v.  Stout,  135  Ind.  444;  Hollinga- 
worth  v .  State,  1 1  1  Ind.  289.  See  also  Rogers 
v.  State,  99  Ind.  218. 

Iowa.  —  State  V.  Brady,  100  Iowa  191,  62 
Am.  St.  Rep.  560. 

Maryland.  —  Blum  V,  State.  94  Md.  375  ; 
Lynn  v.  Cumberland,  77  Md.  449. 
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this  rule  to  the  evidence  of  expert  accountants,  adjusters,  and  the  like  will  be 
found  elsewhere  in  this  work.1 

7.  Inscriptions.  —  Where  the  production  of  the  best  evidence  is  highly 
inconvenient  or  physically  impossible,  as  in  the  case  of  inscriptions  on  walls 
and  fixed  tables,  mural  monuments,  gravestones,  surveyors'  marks  on  bound- 
ary trees,  and  the  like,  they  may  be  proved  by  secondary  evidence.2 

Portable  Inscriptions.  —  Where,  however,  the  document  is  merely  a  notice  not 
permanently  affixed  but  portable,  it  should  be  produced.3 

IV.  Records  as  Evidence  —  1.  Public  Documents.  —  A  full  treatment  of  the 
admissibility  of  records  of  public  documents  as  evidence  is  found  in  another 
title  in  this  work.4 

2.  Private  Documents.  —  It  is  sometimes  provided  by  statute  that  certified 
copies  of  the  private  writings  registered  or  recorded  in  public  records  shall  be 
admissible  in  lieu  of  the  original.5  Where  a  copy  is  thus  made  admissible  it 
must  be  a  copy  made  directly  from  or  compared  with  the  original.6 

Proof  of  Loss  of  Original  Not  Required.  ■ —  Under  some  of  these  statutes  it  is  not 
necessary  to  prove  the  loss  of  the  original  before  introducing  a  certified  copy.7 
Other  statutes  require  that  the  nonproduction  of  the  original  shall  be  accounted 
for  before  the  record  is  admissible.5* 


Massachusetts.  —  Boston,  etc.,  R.  Corp.  v. 
Dana,  i  Gray  (Mass.)  83. 

Mississippi. —  State  v.  Lewenthall,  55  Miss. 
589. 

Missouri.  —  State  v.  Findley,  101  Mo.  217. 
Nebraska.  —  Bartley  v.  State,  53  Neb.  310. 
Nevada.  —  State  v.  Rhoades,  6  Nev.  352. 
New  York.  —  See  Von  Sachs  v.  Kretz,  72 
N.  Y.  548. 

Oregon.  —  Salem  Light,  etc.,  Co.  v.  Anson, 
41  Oregon  562. 

1.  See  the  title  Expert  and  Opinion  Evi- 
dence, vol.  12,  p.  414. 

2.  Inscriptions. —  Mortimer  v.  M'Callan,  6  M. 
&  W.  58  ;  Sayer  v.  Glossop,  2  Exch.  400  ;  Bruce 
v.  Nicolopulo,  11  Exch.  129;  Jones  v.  Tarleton, 
9  M.  &  W.  675  ;  Rex  v.  Fursey,  6  C.  &  P.  84,  25 
E.  C.  L.  294  ;  Doe  v.  Cole,  6  C.  &  P.  360,  25  E. 
C.  L.  438 ;  Shrewsbury  Peerage,  7  H.  L.  Cas. 
1  ;  Bartholomew  v.  Stephens,  8  C.  &  P.  728,  34 
E.  C.  L.  60s  ;  North  Brookfield  v.  Warren,  16 
Gray  (Mass.)  171;  State  v.  Credle.  91  N.  Car. 
640.  See  also  Stearns  v.  Doe,  12  Gray  (Mass.) 
482,  74  Am.  Dec.  608  ;  Kansas  Pac.  R.  Co.  v. 
Miller,  2  Colo.  442. 

Secondary  Evidence  Admissible  to  Show  Inscrip- 
tions on  Banners  and  Flags.  —  Rex  v.  Hunt,  3  B. 
&  Aid.  566,  s  E.  C.  L.  377- 

3.  Jones  v.  Tarleton,  9  M.  &  W.  675. 

4.  See  the  title  Records,  vol.  24,  p.  155.  See 
also  the  title  Documentary  Evidence,  vol.  9, 
p  880  et  seq. 

5.  Records  of  Private  Documents.  —  See  the 
statutes  of  the  several  states  and  see  also  the 
following  cases  : 

United  States.  —  Campbell  v.  Laclede  Gas 
Co.,  119  U.  S.  445;  Dick  v.  Balch,  8  Pet.  ( U. 
S.)  30.  See  also  New  York  Dry  Dock  v. 
Hicks,  5  McLean  (U.  S.)  m. 

Alabama.  —  Woodstock  Iron  Co.  v.  Roberts, 
87  Ala.  436;  Glover  v.  Hill.  85  Ala.  45. 

Florida.  —  Bell  v.  Kendrick,  25  Fla.  778. 

Kansas. —  Stinson  v.  Geer,  42  Kan.  520. 

Maine.  —  Webster  v.  Calden,  55  Me.  165. 

Massachusetts.  —  Sletson  v.  Gulliver,  2  Cush. 
(Mass.)  494.  See  also  Eaton  v.  Campbell,  7 
Pick.  (Mass.)  10, 
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Missouri.  —  Hammond  v.  Johnston,  93  Mo. 
198;  Hammond  v.  Gordon,  93  Mo.  223; 
Crispen  v.  Hannavan,  72  Mo.  548. 

North  Dakota.  —  Grand  Forks  First  M.  E. 
Church  v.  Fadden,  8  N.  Dak.  162. 

Oregon.  —  Stanley  v.  Smith,  15  Oregon  505. 

Pennsylvania.  —  Curry  v.  Raymond,  28  Pa. 
St.  144. 

South  Dakota.  —  Connor  v.  Corson,  13  S. 
Dak.  550. 

Texas.  —  Vandergriff  v.  Piercy,  59  Tex.  371. 
West  Virginia.  —  Chenowith  v.  County  Ct., 
32  W.  Va.  628. 

6.  Goodrich  v.  Weston,  102  Mass.  362,  3  Am. 
Rep.  469.  See  also  Winn  v.  Patterson.  9  Pet. 
(U.  S.)  663. 

7.  Eltzroth  v.  Ryan.  91  Cal.  584;  Gethin  v. 
Walker,  59  Cal.  506  ;  Canfield  v.  Thompson,  49 
Cal.  210 ;  Kenosha  Stove  Co.  v.  Shedd,  82 
Iowa  540;  Lock  v.  Jayne,  39  Miss.  157;  Gar- 
field, etc.,  Min.  Co.  v.  Hammer,  6  Mont.  53. 

Before  the  Amendment  of  1889  of  Code  Civ.  Pro. 
Cal.,  §  1951,  a  record  was  admissible  in  lieu  of 
the  original  only  on  proof  that  the  original  was 
not  in  the  possession  or  under  the  control  of 
the  party  producing  the  copy.  Grant  v.  Oliver, 
91  Cal.  158;  Fresno  Canal,  etc.,  Co.  v.  Dunbar, 
80  Cal.  530. 

Under  Civ.  Code  Ala.  (1896),  §  992,  a  tran- 
script of  a  conveyance  is  admissible  only  when 
it  appears  to  the  court  that  the  original  convey- 
ance has  been  lost  or  destroyed  or  that  the  party 
offering  the  transcript  has  not  the  custody  or 
control  thereof.  Burgess  v.  Blake,  128  Ala. 
105;  Hammond  v.  Blue,  132  Ala.  337:  Farrow 
v.  Nashville,  etc.,  R.  Co.,  109  Ala.  448;  Hines 
v.  Chancey,  47  Ala.  637. 

Under  Code  Ala.  (1886),  §  2787  (Civ.  Code 
Ala.  1896,  §  1818),  a  certified  copy  of  a  land 
patent  is  admissible  without  accounting  for  the 
absence  of  the  original.  Woodstock  Iron  Co.  v. 
Roberts,  87  Ala.  436  ;  Ross  v.  Goodwin,  88  Ala. 
300. 

8.  Holtzclaw  v.  Edmondson.  114  Ga.  171; 
State  v.  Penny.  70  Iowa  190  ;  Pierce  v.  Georger, 
103  Mo.  540;  Hume  v.  Hopkins.  140  Mo.  65; 
Manhattan  Malting  Co.  v.  Sweteland,  14  Mont. 
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Proof  of  Execution.  —  Nor  is  it  necessary,  under  some  of  such  statutes,  to  prove 
the  execution  of  the  original.1 

Affidavit  of  Loss.  —  There  are  also  statutes  in  other  states  making  such 
copies  competent  evidence  on  proof,  by  affidavit  or  otherwise,  that  the 
originals  are  not  in  the  possession  or  control  of  the  party  introducing  the 
copies.58 

Records  of  Foreign  State.  — ■  To  render  a  copy  of  the  record  of  a  foreign  state 
admissible  the  instrument  must  have  been  recorded  in  accordance  with  the 
laws  of  the  foreign  state,3  and  authenticated  according  to  the  act  of  Congress.4 
Where  the  statutes  of  the  state  in  which  the  instrument  is  recorded  provide 
that  a  copy  shall  be  admissible  only  when  the  loss  or  the  destruction  of  the 
original  is  satisfactorily  shown,  a  copy  of  an  instrument  recorded  in  such  state 
is  not  admissible  in  the  absence  of  such  proof,  even  though  it  is  authenticated 
in  the  manner  required  by  the  act  of  Congress.* 

SECOND  COUSINS.  —  See  note  6. 

SECOND-HAND  DEALERS,  STORES,  ETC.  (See  also  the  title  Pawn  AND 
Pawnbroker,  vol.  22,  p.  508.)  —  The  term  "second-hand  store,"  if  not  quali- 
fied or  limited,  includes  any  store  in  which  second-hand  goods  of  any  kind  are 
dealt  in;  as,  for  example,  second-hand  furniture  or  second-hand  books.7 


269 ;  American  Mortg.  Co.  v.  Mouse  River 
Live  Stock  Co.,  10  N.  Dak.  290. 

Certified  Copy  of  Sheriff's  Deed  Admissible  With- 
out Proof  of  Loss  under  Rev.  Stat.  Mo.,  §  2395 
(Rev.  Stat.  1899,  §  3213).  —  Hammond  v.  Johns- 
ton, 93  Mo.  198. 

1.  Chamberlain  v.  Bradley,  101  Mass.  188,  3 
Am.  Rep.  331  ;  Ward  v.  Fuller,  15  Pick. 
(Mass.)  185;  Hammond  v.  Johnston,  93  Mo. 
198;  Hammond  v.  Horton,  (Mo.  1887)  6  S.  W. 
Rep.  94;  Sudlow  v.  Warshing,  108  N.  Y.  520. 

Under  Act  Mo.  1847,  Wagn.  Stat.  595,  S§  35, 
36,  copies  of  the  record  imperfectly  acknowl- 
edged cannot  be  received  in  evidence  without 
satisfactory  proof  of  the  execution  of  the  orig- 
inal and  the  truth  of  the  copy.  Musick  v.  Bar- 
ney, 49  Mo.  458. 

Under  the  Maine  Statute  authorizing  the  intro- 
duction of  office  copies  of  certain  deeds  in 
evidence,  it  is  not  necessary  that  the  execution 
of  the  deed  be  proven  where  neither  of  the 
parties  to  the  action  is  a  party  to  the  deed,  or 
claims  as  heir,  or  justifies  as  a  servant  of  the 
grantee  or  his  heir.  Webster  v.  Calden,  55 
Me.  165. 

Under  Wagn.  Stat.  Mo.  595,  §  36,  proof  of  the 
loss  of  an  instrument  and  the  production  of  a 
copy  thereof  cannot  dispense  with  proof  of  its 
execution  in  the  same  manner  as  though  the 
original  were  produced.  Musick  v.  Barney,  49 
Mo.  458;  Rigney  v.  De  Graw,  100  Fed.  Rep. 
213. 

Proof  of  the  execution  of  the  deed  is  dis- 
pensed with,  however,  where  the  record  was 
made  thirty  years  before  the  copy  is  offered  in 
evidence.    Crispen  v.  Hannavan,  72  Mo.  548. 

2,  Affidavit  of  Loss.  —  Grant  v.  Oliver,  91 
Cal.  158;  Eltzroth  v.  Ryan,  89  Cal.  135;  Brown 
v.  Griffith,  70  Cal.  14;  McNichols  v.  Wilson,  42 
Iowa  385;  Williams  v.  Heath,  22  Iowa  519; 
Pfefferle  v.  State,  39  Kan.  128:  Buck  v.  Gage, 
27  Neb.  306.  See  also  the  title  Lost  Papi£hs 
and  Records,  vol.  19,  p.  577. 

Sufficiency  of  Affidavit  under  Rev.  Stat.  Tex.,  art. 
2257  (Rev.  Stat.  1895,  art.  2312).  — Nye  v.  Grab- 
ble, 70  Tex.  458. 


A  Statute  Making  Secondary  Evidence  Admissi- 
ble upon  the  Affidavit  of  the  loss  or  destruction 
of  the  original,  being  in  derogation  of  the 
common-law  rules  of  evidence,  should  be 
strictly  complied  with.  Butler  v.  Dunagan,  19 
Tex.  566 ;  Hill  v.  Taylor,  77  Tex.  295. 

3.  Record  Must  Have  Been  Legal.  —  Dunlap  v. 
Daugherty,  20  111.  397 ;  Davis  v.  Rhodes,  39 
Miss.  152.  See  also  Stout  v.  Rigney,  (C.  C.  A.) 
107  Fed.  Rep.  545;  Hodge  v.  Palms,  (C.  C.  A.) 
1 1 7  Fed.  Rep.  396. 

4.  Authentication.  —  Secrist  v.  Green,  3  Wall. 
(U.  S.)  744;  Garrigues  v.  Harris,  17  Pa.  St. 
344;  Watrous  v.  McGrew,  16  Tex.  506.  See 
also  Swift  v.  Fitzhugh,  9  Port.  (Ala.)  39. 

5.  Walton  v.  Atkinson,  84  Ala.  592. 

6.  Second  Cousins.  —  See  Cousin,  vol.  8,  pp. 
41,  42,  and  see  Sanderson  v.  Bayley,  4  Myl.  & 
C  56. 

7.  Second-hand  Store. —  Duluth  v.  Bloom,  55 
Minn.  100,  in  which  case  it  was  held  that  a 
second-hand  store  was  not  necessarily  a 
junkshop. 

Second-hand  Goods.  —  The  charter  of  Minne- 
apolis authorized  the  city  council  to  make  and 
enforce  ordinances  to  license  and  regulate 
"  dealers  in  second-hand  goods."  It  was  held 
that  this  and  the  ordinance  passed  pursuant 
thereto  included  dealers  in  second-]iand  fur- 
niture.   State  v.  Segel,  60  Minn.  507. 

Exchange. —  In  Lasley  v.  District  of  Columbia, 
14  App.  Cas.  (D.  C.)  407,  it  was  held  that  tak- 
ing second '.-hand  property  in  exchange  for 
other  property  would  constitute  second-lta nd 
dealing  as  well  as  buying  and  selling  for  money. 

Principal  Business. —  In  Rosenbaum  v.  New- 
bern,  118  N.  Car.  83,  it  was  held  that  the  fact 
that  a  merchant  was  liable  under  an  ordinance 
to  pay  a  license  tax  for  the  privilege  of  selling 
general  merchandise  would  not  exempt  him 
from  liability  under  a  subsequent  ordinance  im- 
posing a  privilege  tax  for  selling  second-hand 
clothing. 

Where  a  merchant's  principal  business  is  buy 
ing  and  selling  new  articles,  he  is  not  relieved 
from  taking  out  a  license  as  a  second-hand 
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Definitions. 


SECOND  TERM.  —  See  note  I. 
SECRET.  —  See  note  2. 

SECRETARY.  —  A  secretary  is  a  person  employed  to  write  orders,  letters, 
dispatches,  public  or  private  records,  papers,  and  the  like;  an  official  scribe; 
an  amanuensis.3 

SECRETARY  OF  STATE,  WAR,  ETC. —See  the  title  United  States. 
SECRETE.  —  To  secrete  means  to  hide ;  to  conceal ;  to  remove  from  the 
observation  or  the  knowledge  of  others  ;  as,  to  secrete  stolen  goods.4 


dealer  if  he  also  buys  and  sells  second-Jiand 
articles.  Lasley  v.  District  of  Columbia,  14 
App.  Cas.  (D.  C.)  407. 

But  in  Eastman  v.  Chicago,  79  111.  178,  it  was 
held,  where  a  statute  provided  that  second- 
hand dealers  should  pay  a  certain  license,  that 
this  provision  did  not  extend  to  those  who 
bought  and  sold  second-hand  articles  as  a 
mere  incident  of  their  general  business,  but  that 
the  license  fee  could  be  collected  only  from  those 
whose  main  business  was  in  second-hand 
goods. 

Disinfection.  —  In  Rosenbaum  v.  Newbern, 
118  N.  Car.  83,  it  was  held  that  under  the  police 
power  belonging  to  a  municipality  by  its  charter, 
or  under  general  law,  it  might  require  a  dealer 
in  second-hand  clothing  to  turn  the  clothing 
over  to  the  city  for  disinfection,  at  specified 
prices. 

Power  to  License  and  Regulate.  —  Ordinances 
regulating  and  requiring  licenses  from  second- 
hand dealers  have  been  held  to  be  a  valid  exer- 
cise of  the  police  power.  Greensboro  v.  Ehren- 
reich,  80  Ala.  579  ;  State  v.  Segel,  60  Minn.  507  ; 
Marmet  v.  State,  45  Ohio  St.  63. 

In  Lasley  v.  District  of  Columbia,  14  App. 
Cas.  (D.  C.)  407,  it  was  held  that  an  act  of  the 
legislative  assembly  of  the  District  of  Columbia 
requiring  second-hand  dealers  to  pay  a  license 
tax  was  a  valid  municipal  regulation. 

Validity  of  Ordinance  Regulating.  —  But  in 
State  v.  Itzcovitch,  49  La.  Ann.  366,  it 
was  held  that  an  ordinance  providing  that  it 
should  be  the  duty  of  every  person  dealing  in 
secortd-hand  goods  to  furnish  to  the  superin- 
tendent of  the  police  the  description  of  all 
articles  bought,  sold,  or  exchanged  at  his  shop, 
together  with  a  description  of  the  persons  buy- 
ing or  selling  such  articles,  and  defining 
second-hand  dealers,  and  excepting  from  the 
provisions  of  the  statute  second-hand  dealers 
who  paid  a  license  tax,  was  invalid,  as  no  legis- 
lative authority  vested  the  city  council  with 
powers  to  enact  such  an  ordinance,  and  such  an 
ordinance  was  not  within  any  of  the  police 
powers  necessary  for  the  administration  of  the 
municipality.  See  also  Pitts  v.  Vicksburg,  72 
Miss.  181. 

In  Hotelling  v.  Chicago,  66  111.  App.  289,  it 
.  was  held  that  a  city  organized  under  the  gen- 
eral law  had  power  to  impose  a  license  tax  upon 
second-hand  dealers,  but  not  to  impose  a  tax 
upon  every  article  in  which  the  store  dealt. 

Revocation  of  License.  —  A  city  may  provide, 
as  a  condition  precedent  to  the  issuance  of  a 
license,  that  the  municipality  shall  have  the 
power,  when  it  sees  fit,  to  revoke  such  license. 
Grand  Rapids  v.  Braudy,  105  Mich.  670. 

1.  Second  Term  of  Court. —  The  second  term 
of  court  at  which  a  declaration  must  be  filed 
under  section  18  of  the  Illinois  Practice  Act 


(Starr  &  Curt.  Annot.  Stat.  111.  1896,  c.  no,  par. 
18)  has  been  held  to  mean  the  next  term  after 
that  to  which  the  summons  is  made  returnable. 
English  v.  Wilkins,  163  111.  542. 

2.  Secret. —  In  Ritchie  v.  Richards,  14  Utah 
373,  it  was  said:  "Used  as  an  adjective, 
Webster  defines  the  word  secret  as  '  hidden  ; 
concealed.'  As  a  noun,  '  something  studiously 
concealed ;  a  thing  kept  from  general  knowl- 
edge ;  what  is  not  revealed,  or  not  to  be  re- 
vealed.' " 

Secret  Combination.  —  See  Russie  v.  Brazzell, 
128  Mo.  93.  And  see  generally  the  title 
Religious  Societies,  vol.  24,  p.  323. 

Secret  Disposition  —  Concealment  of  Birth.  — 
See  Reg.  v.  Brown,  L.  R.  1  C.  C.  244 ;  State  v. 
Kirby,  57  Me.  30;  State  v.  Conover,  (N.  J. 
1882)  4  Crim.  L.  Mag.  233.  And  see  the  title 
Concealment  of  Birth  or  Death,  vol.  6, 
P-  424- 

3.  Secretary. —  Griffin  v.  Corydon,  (  Ky.  1898) 
44  S.  W.  Rep.  629 ;  State  v.  Currie,  3  N.  Dak. 
310,  in  which  latter  case  it  was  said  that  the 
term  "  clerk "  is  sometimes  synonymous  with 
secretary. 

4.  Secrete.  —  Pearre  v.  Hawkins,  62  Tex.  435, 
quoting  Webst.  Diet. 

Attachment.  (See  also  the  title  Attachment, 
vol.  3,  p.  202.) — To  secrete  property,  as  the 
term  is  used  in  the  attachment  laws,  has  been 
held  to  mean  "  to  hide  it,  to  put  it  where  the 
officer  of  the  law  will  not  probably  be  able  to 
find  it."  Hopkins  v.  Nichols,  22  Tex.  210; 
Culbertson  v.  Cabeen,  29  Tex.  253 ;  Carpenter 
v.  Pridgen,  40  Tex.  34. 

In  Sturz  v.  Fischer,  (Supm.  Ct.  Spec.  T.)  15 
Misc.  (N.  Y.)  412,  it  was  said:  "'  Secreting 
does  not  mean  hiding  alone,  but  any  making 
away  with  property  which  shall  put  it  unlaw- 
fully out  of  the  reach  of  the  creditor.'  21  Am. 
and  Eng.  Encyc.  of  Law  994.  One  may 
secrete  property  by  putting  legal  impediments 
in  the  way  of  the  creditors."  See  also  Gault  v. 
Dussault,  4  Montreal  Leg.  N.  321. 

But  in  Guile  v.  McNanny,  14  Minn.  520,  it 
was  held  that  secreted  means  "  hidden  in 
fact." 

Openly  Keeping  Article.  —  By  a  Maine  statute 
it  was  made  an  offense  maliciously  to  secrete 
any  goods  or  valuable  papers  of  another.  It 
was  held  that  where  one  knowingly  had  an 
article  of  another  in  his  possession  and  denied 
all  knowledge  of  it,  this  was  competent  evi- 
dence for  the  jury  to  sustain  the  charge  of 
secreting  the  article ;  and  that  his  keeping  the 
article  openly  with  his  own  property  would  not 
necessarily  determine  that  it  was  not  secreted 
from  its  owners.  State  v.  Williams,  30  Me. 
484. 

Postal  Laws.  (  See  also  the  title  Embezzle- 
ment, vol.  10,  p.  1023.)  — Where  a  stamper  at 
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SECRET  PARTNERSHIP.  —  See  the  title  PARTNERSHIP,  vol.  22,  pp.  63, 
162,  178. 

SECRET  SOCIETIES.  —  See  the  title  Societies  and  Clubs,  post. 
SECRET  TRUST. —  See  the  title  Trusts  and  Trustees. 
SECRET  VOTING.  —  See  the  title  Elections,  vol.  10,  p.  585. 
SECT.  —  See  note  1. 

SECTARIAN.  (See  also  the  titles  Exemptions  (from  Taxation),  vol.  12, 
p.  266;  Religious  Societies,  vol.  24,  p.  323;  Schools.)  —  See  note  2. 

SECTION.  —  I.  A  section  is  commonly  the  smallest  numbered  subdivision 
of  a  statute,  code,  text  book,  etc.,  which  contains  a  distinct  subject ;  a 
paragraph;  an  article.3  II.  The  public  lands  of  the  United  States  and  of  some 
of  the  states  are  surveyed  into  parcels  which  contain  six  hundred  and  forty 
acres  each  and  are  called  "sections."4  III.  "In  the  primary  and  broad 
signification  of  the  term,  any  division  of  a  thing  is  a  section."  5 

SECTIONAL.  —  See  note  6. 


a  post  office  purloined  a  letter,  intending  to 
deliver  it  as  a  missorted  letter  and  to  obtain 
the  postage  on  it,  it  was  held  that  he  did  not 
secrete  the  letter,  within  a  statute  providing 
that  it  should  be  an  offense  to  secrete,  em- 
bezzle, or  destroy  any  letter.  Rex  v.  Sharpe,  I 
Moody  125. 

So  it  has  been  held  that  if  a  carrier  takes 
from  the  post  office  a  letter,  intending  to  de- 
liver it  to  the  owner  and  at  the  same  time  to 
embezzle  the  postage,  he  is  not  guilty  of  lar- 
ceny of  the  letter.  Howatt's  Case,  2  East  P. 
C.  604,  1  Leach  C.  C.  83,  note  a;  2  Bishop's 
New  Crim.  Law,  §  904,  note. 

1.  Sect.  —  In  State  v.  Township  9,  7  Ohio 
St.  64,  it  was  said:  "A  sect  or  denomination 
of  religious  persons  is  one  having  a  common 
system  of  faith,  written  or  traditional."  See 
also  Sectarian,  post. 

2.  Sectarian  Purposes  —  Sectarian  Instruction. 
—  The  Constitution  of  Nevada  forbids  the  use 
of  public  funds  for  "  sectarian  purposes." 
In  State  v.  Hallock,  16  Nev.  385,  it  was  held 
that  a  Roman  Catholic  orphanage,  where  the 
Catholic  pupils  were  instructed  in  the  tenets  of 
their  church,  was  a  sectarian  institution 
within  the  meaning  of  the  provision,  even 
though  Protestant  pupils  were  not  so  in- 
structed. 

In  State  v.  Scheve,  (Neb.  1902)  91  N.  W. 
Rep.  848,  it  was  held  that  exercises  by  a 
teacher  in  a  public  school,  in  a  school  building, 
in  school  hours,  and  in  the  presence  of  the 
pupils,  consisting  of  the  reading  of  passages 
from  the  Bible  and  in  the  singing  of  songs  and 
hymns,  and  offering  prayer  to  the  Deity  in  ac- 
cordance with  the  doctrines,  beliefs,  customs, 
or  usages  of  sectarian  churches  or  religious 
organizations,  were  forbidden  by  a  constitutional 
provision  that  no  sectarian  instruction  shall 
be  allowed  in  any  public  school.  See  also  the 
title  Schools. 

3.  Section.  (See  also  the  title  Statutes.)  — 
"  'A  part  separated  from  the  rest,'  a  division,  a 
portion  ;  as,  specifically,  a  distinct  part  or  por- 
tion of  a  book  or  writing;  the  subdivision  of  a 
chapter;  the  division  of  a  law  or  other  writing; 
a  paragraph,  an  article  ;  hence  the  character  §, 
often  used  to  denote  such  a  division.'  A  cor- 
rect definition  of  the  word,  probably,  as  applied 
to  a  chapter  in  a  statute,  is  a  subdivision." 
State  v.  Babcock,  23  Neb.  128. 

?5  C.  of  L  — 12 


Section  and  Chapter.  —  See  Chesapeake,  etc., 
R.  Co.  v.  Pack,  6  W.  Va.  402. 

Whole  Section.  —  In  Martinsville  v.  Frieze, 
33  Ind.  509,  it  was  said  :  "  But  can  a  section 
ot  a  statute  be  amended  without  setting  forth 
the  whole  section  as  amended?  The  constitu- 
tional provision  *  *  *  furnishes  a  conclu- 
sive answer  to  this  question.  That  requires 
the  section  (where  it  is  a  section  only  that 
is  amended)  to  be  set  forth  as  amended.  The 
term  section  means  nothing  less  than  the 
whole  section,  however  long  it  may  be,  or  into 
however  many  clauses  it  may  be  divided.  It 
has  been  the  custom,  in  modern  times,  in 
England,  and  the  United  States,  and  probably 
all  other  countries  where  the  science  of  legis- 
lation has  made  any  considerable  progress,  to 
divide  legislative  enactments  into  scctiotis; 
:md  this  was  undoubtedly  had  in  view  when  the 
constitution  was  adopted." 

4.  Public  Lands.  (See  also  the  title  State  and 
Public  Lands.) — "The  general  and  proper 
acceptation  of  the  terms  section,  '  half,'  and 
'  quarter  section,'  as  well  as  their  construction 
by  the  general  land  department,  denotes  the 
land  in  the  sectional  and  suhdivisional  lines, 
and  not  the  exact  quantity  which  a  perfect  ad- 
measurement of  an  unobstructed  surface  would 
declare."  Brown  v.  Hardin,  21  Ark.  327.  See 
also  Hazelwood  v.  Rogan,  95  Tex.  295. 

5.  Hazelwood  v.  Rogan,  95  Tex.  308. 
Section  in  Sense  of  Branch  of  Railroad.  —  See 

McAboy's  Appeal,  16  W.  N.  C.  (Pa.)  214. 

Section  and  Station.  —  On  the  construction  of 
a  contract  for  excavating  a  canal  the  court,  in 
Randel  v.  Wright,  1  Harr.  (Del.)  42,  said: 
"A  mere  variance  in  the  spelling  of  a  word,  if 
the  word  be  changed  into  one  of  a  different 
meaning,  will  be  fatal.  But  in  this  case  sub- 
stantial and  material  variances  occur.  In  this 
contract  the  parties  attach  very  different  mean- 
ings to  the  terms  section  and  '  station.'  and 
yet  the  declaration  purporting  to  set  out  the 
schedule  by  words  and  figures  uses  one  for 
the  other." 

6.  Sectional  Take-up.  —  In  Carstaedt  v.  U.  S. 
Corset  Co.,  13  Blatchf.  (U.  S.)  122.  the  court 
said:  "A  sectional  take-up  is  one  which 
takes  up  the  cloth  '  only  on  some  parts  of  the 
fabric,  while  the  rest  remains  unmoved  ;  that 
is,  the  rolls  which  are  used  to  take  up  the 
cloth  are  divided  in  sections,  and  can  be  used 
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SECULAR.  (See  also  Servile,  and  see  the  title  Sunday  and  Holidays.)  — 
The  word  "secular"  means  temporal,  pertaining  to  temporal  things  —  things 
of  this  world,  worldly  ;  also,  opposed  to  spiritual,  holy.1 

SECURE,  SECURITY,  ETC.  (See  also  the  titles  Guaranty,  vol.  14,  p.  1 127  ; 
Investments,  vol.  17,  p.  423;  Municipal  Securities,  vol.  21,  p.  13; 
Pledge  and  Collateral  Security,  vol.  22,  p.  839;  Railroad  Securi- 
ties, vol.  23,  p.  795  ;  SURETYSHIP.)  —  To  secure  means  to  ascertain;  to  make 
certain  ;  to  put  out  of  hazard  ;  to  save ;  to  protect ;  to  make  safe  and  to 
insure;2  to  give  security;  to  assure  of  payment,  performance,  or  indemnity; 


independently  of  each  other.'  "  This  was  a 
patent  case. 

1.  Secular. —  Richardson's  Eng.  Diet.,  folloived 
in  Allen  v.  Deming,  14  N.  H.  139,  40  Am.  Dec. 
179. 

Secular  and  Ordinary. —  In  George  v.  George, 
47  N.  H.  30,  in  construing  the  New  Hampsliirc 
Sunday  Act,  the  court  said  :  "  The  attention  of 
the  court  was  distinctly  turned  to  the  con- 
struction of  the  English  act  by  their  courts, 
and  it  is  unquestionable,  we  think,  that  the 
court  intended  to  give  to  our  law  a  different 
construction  based  largely  if  not  mainly  upon 
the  substitution  of  the  term  secular  in  the 
New  Hampshire  act  for  the  term  '  ordinary  ' 
in  the  English  act ;  and  we  think  this  change 
was  one  of  much  significance.  In  the  English 
act  worldly  labor,  etc.,  in  one's  ordinary  call- 
ing is  prohibited  ;  but  the  term  '  ordinary  '  is 
used  not  to  denote  worldly  labor,  for  that  is 
otherwise  expressed  in  the  use  of  the  term 
'  worldly,'  but  to  denote  the  labor  that  is  done 
in  a  person's  usual  or  accustomed  employment 
or  calling.  The  term  secular  substituted  in 
the  New  Hampshire  statute  for  the  term  '  ordi- 
nary,' on  the  contrary,  has  no  such  limitation, 
but  applies  to  all  worldly  labor,  whether  of  a 
person's  calling  or  not ;  and  there  is  nothing 
in  the  act  to  restrict  it  but  the  term  '  his 
calling.'  "  See  also  Frost  v.  Hull,  4  N.  H. 
153- 

2.  Secure.  —  Wheaton  v.  Peters,  8  Pet.  ( U. 
S.)  660 ;  To  General  Assembly,  etc.,  1  Bland 
(Md.)  623. 

Secure  in  Sense  of  Save.  —  Oliver  v.  Sterling, 
20  Ohio  St.  401. 

Prior  Right  —  Copyright.  —  In  Wheaton  v. 
Peters,  8  Pet.  fU.  S.)  591.  it  was  held  that  the 
word  secure,  as  used  in  that  clause  of  the 
constitution  which  provides  that  Congress  may 
promote  the  progress  of  science,  etc.,  by 
securing  for  a  limited  period  to  authors  the 
exclusive  right  to  their  writings,  did  not  imply 
the  existence  and  protection  of  an  acknowl- 
edged legal  right.  Compare  Myers  v.  Cal- 
laghan,  5  Fed.  Rep.  732. 

Condemnation  of  Property.  —  The  Constitution 
of  Pennsylvania  provided  that  private  property 
should  not  be  taken  "  or  applied  to  public  use 
without  authority  of  law.  and  without  just 
compensation  being  first  made  or  secured." 
In  construing  this  provision  the  court  said : 
"  The  only  reasonable,  and  therefore  the  only 
true,  construction  of  the  word  secured  in  the 
constitution  is  that  it  shall  he  made  reasonably 
safe  or  sure  that  the  owner  of  property  taken 
shall  be  able  to  collect  the  compensation  for 
it."  Wallace  v.  New  Castle  Northern  R.  Co., 
T38  Pa.  St.  172. 


Guard  and  Protect.  —  An  act  was  entitled  "An 
act  to  secure  the  purity  of  the  public  supplies 
of  potable  waters  in  this  state."  The  statute 
forbade  the  pollution  of  the  waters  of  any 
stream  from  which  municipalities  received  a 
water  supply  for  domestic  use.  The  court  said  : 
"  Giving  the  word  secure  the  meaning  of 
'  guard,'  '  protect,'  which  is  one  of  its  ordinary 
meanings,  it  seems  to  me  that  the  title  accu- 
rately expresses  the  object."  Board  of  Health 
7'.  Diamond  Mills  Paper  Co.,  63  N.  J.  Eq.  113. 

Certainty. —  Upon  the  meaning  of  the  term 
secure  in  an  act  entitled  "An  act  to  secure 
to  laborers  and  others  the  payment  of  their 
wages,"  the  court  said  in  State  v.  Haun,  7  Kan. 
App.  516:  "The  phrase  'to  secure'  is  not 
used  in  the  sense  of  '  to  give  security.'  In  the 
Century  Dictionary  'to  obtain'  and  'to  give' 
are  given  as  synonyms  of  the  verb  '  to  secure ;  ' 
while  in  the  Standard  Dictionary  '  get,'  '  obtain,' 
and  '  attain  '  are  given  as  its  synonyms.  One 
definition  of  '  to  attain  '  given  in  Webster's 
International  Dictionary  is  'to  procure.'  One 
of  the  meanings  of  '  to  secure '  given  in 
Anderson's  Dictionary  of  Law  is  '  to  procure.' 
*  *  *  To  secure  conveys  the  idea  of  cer- 
tainty of  the  hold  which  one  gets  or  obtains. 
It  is  this  certainty  which  the  present  law  in- 
tends to  bring  about." 

Secure  in  Sense  of  Perfect.  —  And.  L.  Diet., 
citing  Boston  v.  Chesapeake,  etc.,  R.  Co.,  76 
Va.  181. 

Secured  to  Be  Paid  Customs  Duties.  —  U.  S.  v. 

350  Chests  Tea,  12  Wheat.  (U.  S.)  487.  See 
also  651  Chests  Tea  v.  U.  S..  1  Paine  (U.  S.) 
518.  And  see  generally  the  title  Revenue 
Laws,  vol.  24,  p.  912. 

Securely  Fenced.  (See  also  the  title  Fences, 
vol.  12,  p.  1035.)  —  In  Fvansville,  etc.,  R.  Co. 
v.  Tipton,  101  Ind.  197.  it  was  held  that  an 
allegation  that  the  railroad  track  was  not  suffi- 
ciently fenced  alleged  that  the  track  was  not 
secure} 1/  fenced. 

In  Missouri  Pac.  R.  Co.  v.  Morrow,  36  Kan. 
495.  31  Am.  &  Eng.  R.  Cas.  520.  it  was  held 
that  an  allegation  that  a  railroad  was  not 
securely  fenced  would  be  held  to  mean  that 
it  was  not  inclosed  with  a  good  and  lawful 
fence. 

Same  —  Failure  to  Fence.  —  In  Wabash  R.  Co. 

7'.  Ferris.  6  Ind.  App.  31.  it  was  said:  "The 
averment  that  the  horses  went  upon  the  rail- 
road by  reason  of  appellant's  failure  to  main- 
tain sufficient  fences  and  cattle  guards,  under 
the  liberal  rule  for  the  construction  of  plead- 
ings enjoined  by  section  376.  Rev.  Stat.  1881, 
must  he  held  to  be  the  practical  enuivalent  of 
an  allegation  that  they  went  upon  the  railroad 
at  the  point  where  it  was  not  securely  fenced." 
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to  guarantee  or  make  certain  the  payment  of  a  debt  or  discharge  of  an 
obligation.1    To  secure  sometimes  means  to  procure.2 


1.  To  Give  Security. —  Black's  L.  Diet. 

Under  a  contract  for  the  sale  of  realty  the 
vendor  covenanted  to  convey  as  soon  as  the 
purchaser  "  secures  the  payment  "  of  the  pur- 
chase price.  It  was  held  that  "  the  word 
secures  was  used  in  its  popular  signification, 
and  that  signification  is  not  equivalent  to  pay- 
ment in  money,  but  implies  something  given 
and  received  by  means  of  which  payment  may 
at  some  future  time  be  procured  or  compelled. 
It  implies  a  term  of  credit."  Foot  v.  Webb,  59 
Barb.  (N.  Y.)  52. 

The  direction  in  the  English  Divorce  Act, 
1S57  (20  &  21  Vict.,  c.  85,  §  32),  to  secure 
a  gross  or  annual  sum  to  a  wife,  does  not  au- 
thorize an  order  for  payment  direct  to  the  wife, 
but  means  that  the  sum  is  to  be  secured  in 
such  a  way  as  to  provide  for  her.  Medley  v. 
Medley,  7  P-  D.  122. 

Valid  Legal  Charge.  —  An  agreement  to  se- 
cure  money  upon  property  requires  a  valid 
iegal  charge  thereto.  Holmes  v.  Thompson,  38 
U.  C.  Q.  B.  292. 

Rights  Secured  by  Mortgage.  —  Barbieri  v. 
Ramelli,  84  Cal.  156.  See  also  Largey  v.  Chap- 
man, 18  Mont.  563. 

To  Secure  Indebtedness. —  In  Cheney  v.  Jones, 
14  Fla.  616,  it  was  said:  "The  provision  of 
the  constitution  authorizing  the  issue  of  bonds 
to  secure  indebtedness  may  well,  without  a  too 
broad  or  too  narrow  construction,  warrant  the 
sale  of  bonds  for  money  with  which  to  liquidate 
an  existing  indebtedness ;  for  such  a  transac- 
tion is  but  the  securing  of  the  same  indebted- 
ness transferred  from  one  creditor  to  another." 

Secured  Creditor.  —  A  "  secured  creditor,"  as 
the  term  is  used  in  the  English  Bankruptcy  Act 
of  1869,  is  equivalent  to  "  a  creditor  holding  a 
security."  Emanuel  v.  Bridger,  L.  R.  9  Q.  B. 
291. 

Same  —  Receiver.  —  In  In  re  Potts,  (1893) 
1  Q.  B.  648,  judgment  creditors  had  obtained 
an  ex  parte  order  appointing  a  receiver  of 
money  to  which  the  debtor  was  entitled  under 
the  will  of  his  mother.  It  was  held  that  such 
order  did  not  make  the  judgment  creditors 
secured  creditors. 

Same  —  Personal  Obligation.  —  In  Deering  v. 
Bank  of  Ireland,  12  App.  Cas.  26,  it  was  said: 
"By  section  4  [of  the  Bankruptcy  (Ireland) 
Amendment  Act,  1872]  a  'secured  creditor' 
is  defined  to  be  a  creditor  '  holding  any  mort- 
gage, charge,  or  lien  on  the  debtor's  estate,  or 
any  part  thereof,  as  security  for  a  debt  due 
to  him.'  These  words  by  plain  implication  de- 
fine, for  the  purposes  of  the  act,  the  meaning 
of  'a  security  '  as  well  as  of  a  'secured 
creditor,'  and  they  exclude  a  personal  obliga- 
tion to  make  a  security  effectual,  just  as  they 
exclude  a  personal  obligation  to  give  a  se- 
curity.'' 

Same  —  Attachment.  —  Tn  Rc  O'Neil,  2 
Lowell  (U.  S.)  470,  attachment  creditors  were 
held  to  be  secured  creditors. 

But  in  Levy  v.  Lovell,  14  Ch.  D.  234,  it  was 
held  that  a  creditor  who  had  served  a  writ  of 
foreign  attachment  in  an  action  in  the  lord 
mayor's  court,  but  had  not  obtained  judgment 
in  the  action  before  the  commencement  of  the 
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bankruptcy  or  liquidation  of  his  debtor,  was 
not  "  a  creditor  holding  security  on  the  prop- 
erty of  the  debtor  "  within  the  meaning  of  sec- 
tion 12  of  the  English  Bankruptcy  Act  of  1869. 

Same  —  Garnishee.  —  A  judgment  creditor  who 
has  obtained  a  garnishee  order  nisi  to  attach 
debts  due  to  his  debtor  does  not  obtain  any 
charge  on  the  debts  until  the  service  of  the 
order  nisi  on  the  garnishees.  Therefore,  where 
a  judgment  creditor  of  a  company  obtained  a 
garnishee  order  against  a  debtor  of  the  com- 
pany, and  before  the  order  nisi  was  served  a 
petition  was  presented  to  wind  up  the  company, 
on  which  an  order  was  afterwards  made,  it  was 
held  that  the  creditor  was  not  a  secured 
creditor  at  the  time  of  the  commencement  of 
the  winding  up.  In  re  Stanhope  Silkstone  Col- 
lieries Co.,  11  Ch.  D.  160.  And  see  infra,  the 
next  note  but  one,  Garnishment. 

But  in  Emanuel  v.  Bridger,  L.  R.  9  Q.  B.  286, 
it  was  held  that  a  garnishee  order  absolute  was 
a  security  on  the  property  of  the  judgment 
debtor  within  the  meaning  of  section  12  of  the 
English  Bankruptcy  Act  of  1869. 

Same  —  Workmen  Held  to  Be  Secured  Creditors. 
—  In  Re  O'Neil,  2  Lowell  (U.  S.)  471,  the 
court  said :  "  The  ordinary  meaning  of  se- 
cured is  'made  safe  or  sure,'  and  the  law 
makes  these  debts  so  when  there  arc  assets 
enough  for  that  purpose." 

2.  Secure  —  Procure.  —  In  construing  a  con- 
veyance made  by  a  debtor  to  a  trustee  to 
secure  his  debts  the  court  said:  "  To  secure 
as  sometimes  used,  means  also  to  '  procure.' 
As  used  in  this  instrument  might  it  not  mean 
that  it  was  the  purpose  to  procure  —  effect, 
accomplish  —  the  payment  of  the  debts  by  the 
trustees  in  the  manner  therein  specified,  rather 
than  to  secure  their  payment  by  creating  a 
lien  merely?  At  least,  can  it  be  said  that  the 
instrument  is  unambiguous  in  this  respect  ? 
Even  in  a  formal  assignment,  the  property  con- 
veyed, until  applied  to  the  payment  of  debts, 
may  not  inappropriately  be  said  to  secure 
their  payment.  Mr.  Bishop  [Insolvency,  §  105] 
says :  A  mortgage,  or  deed  of  trust  in  the 
nature  of  a  mortgage,  is  a  security  for  debt. 
An  assignment  is  more  than  that.'  "  Adams  v. 
Bateman,   (Tex.  1895)   29  S.  W.  Rep.  1125. 

Depot  Grounds.  —  In  Frey  v.  Ft.  Worth,  etc., 
R.  Co.,  6  Tex.  Civ.  App.  32,  it  was  said  :  "  We 
think  the  stipulation  in  the  bonds  that  appel- 
lants would  secure  the  depot  grounds  would 
require  them  to  secure  a  good  title  thereto  — 
in  other  words,  to  pay  for  them  ;  and  the  an- 
swer shows  this  had  not  been  done."  See  also 
Pnrtlow  v.  Svvigart.  90  Mich.  61. 

Site  for  Market  Place. —  A  proposition  was 
submitted  to  the  electors  of  a  city  and  by  them 
adopted  to  issue  bonds  for  the  purpose  of 
Securing  a  site  for  a  market  place  and  erect- 
ing thereon  a  market  house.  It  was  held  that 
the  erection  of  a  market  house  on  land  already 
owned  by  the  city  and  used  as  a  public  park 
was  a  substantial  departure  from  the  terms  of 
the  vote.    Tukcy  v.  Omaha,  54  Neb.  370. 

Assignment  or  Mortgage.  —  In  Lochte  v.  Blum, 
10  Tex.  Civ.  App.  392,  the  court  said :  "  The 
words  '  In  trust,  however,  for  the  purpose  of 
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SECURE,  SECURITY,  ETC. 


Definitions. 


Security  is  that  which  renders  a  matter  secure;  an  instrument  which  renders 
certain  the  performance  of  a  contract.1    The  term  in  its  broadest  sense 


securing  and  effecting  early  payment  of  all 
my  just  debts,'  etc.,  as  they  appear  in  the  in- 
strument, show  the  intention  of  the  grantor  to 
appropriate  the  property  to  the  payment  of  his 
debts,  and  the  use  of  the  word  securing  in 
that  connection  does  not  show  a  different  in- 
tention, nor  constitute  the  instrument  a  mort- 
gage. To  say  that  such  word,  as  it  appears  in 
the  context,  stamps  the  instrument  as  a  mort- 
gage would  be  to  ignore  the  obvious  meaning 
and  purposes  of  the  entire  writing,  and  make 
its  construction  turn  upon  a  single  word,  with- 
out giving  effect  to  others  which  were  clearly 
intended  to  show  the  intention  of  the  grantor, 
and  which  characterize  it  as  an  assignment,  and 
distinguish  it  from  a  mortgage." 

Secured  Distinguished  from  Assigned,  Conveyed, 
or  Transferred.  —  Matter  of  Maull,  186  Pa.  St. 
484. 

1.  Security.  —  Storm  v.  Waddell,  2  Sandf. 
Ch.  (N.  Y.)  506,  follozving  Bouv.  L.  Diet. 

"A  security,  speaking  generally,  is  any- 
thing that  makes  the  money  more  assured  in  its 
payment  or  more  readily  recoverable,  as  dis- 
tinguished from  (e.  g.)  a  mere  I.  O.  U.,  which 
is  only  evidence  of  a  debt."    Stroud's  Jud.  Diet. 

"A  security,  speaking  generally,  is  anything 
that  makes  money  more  assured  in  its  payment 
or  more  readily  recoverable,  as  distinct  from 
that  which  is  only  evidence  of  a  debt."  Mc- 
Ewan  v.  Henderson,  10  Manitoba  510. 

Security  on  Property.  —  "A  security  is  some- 
thing which  makes  the  enjoyment  or  enforce- 
ment of  a  right  more  secure  or  certain.  *  *  * 
A  security  on  property  is  where  a  right  over 
property  exists  by  virtue  of  which  the  enforce- 
ment of  a  liability  or  promise  is  facilitated  or 
made  more  certain."  Stewart  First  Nat.  Bank 
v.  Hollinsworth,  78  Iowa  580,  quoting  Rap.  & 
Law.  L.  Diet. 

Security  in  Sense  of  Safety  or  Certainty.  —  See 
Mcintosh  v.  Merchants',  etc.,  Ins.  Co.,  9  La. 
Ann.  408. 

Floating  Security.  —  See  Floating  Security, 
vol.  13,  p.  683. 

Foreign  Securities. —  See  Grenfell  v.  Inland 
Revenue  Com'rs,  1  Ex.  D.  248. 

Garnishment.  —  In  National  City  Bank  v. 
Torrent,  (Mich.  1902)  89  N.  W.  Rep.  940,  it 
was  held  that  garnishee  process  was  security 
within  the  meaning  of  a  contract  whereby  the 
owner  of  a  claim  agreed  to  assign  such  part  of 
it  as  should  "  remain  uncollected  or  unsecured  " 
at  a  certain  time.  See  also  Emanuel  v.  Bridger, 
L.  R.  g  Q.  B.  286.  Compare  In  re  Stanhope 
Silkstone  Collieries  Co.,  n  Ch.  D.  160. 

Good  Security.  —  See  Good,  vol.  14,  p.  1077, 
note,  and  see  McEwan  v.  Henderson.  10  Mani- 
toba 503. 

Guaranty  and  Security.  —  In  Marberger  v. 
Pott,  16  Pa.  St.  9,  55  Am.  Dec.  480,  it  was 
said:  "The  word  security  has  an  established 
and  well-known  meaning  in  the  minds  of  most 
people,  and  indicates  an  obligation  to  stand  for 
the  sum  absolutely,  unless  discharged  by  the 
supine  negligence  of  the  obligor  after  notice. 
It  is  in  broad  contrast  with  the  word  '  guar- 
anty,' which  imports  a  conditional  liability,  if 
due  steps  are  taken  against  the  principal." 
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Same  —  Stand  Security.  —  F.  agreed  to  stand 
security  to  H.  for  S.  In  construing  this  con- 
tract in  Fay  v.  Hall,  25  Ala.  709,  the  court 
said  :  "  He  is  to  stand  as  security  for  Scott  — 
in  other  words,  to  become  responsible  for  his 
engagement,  which  is  in  law  a  guaranty  (Par- 
sons on  Con.  493)  ;  and  this  being  the  case, 
the  rights  of  the  parties  must  be  determined  by 
the  principles  which  govern  contracts  of  this 
character." 

Homestead.  —  The  liability  of  a  homestead 
for  antecedent  debts  is  not  a  security  within 
the  meaning  of  the  law  governing  the  applica- 
tion of  payments  to  secured  and  unsecured 
debts.  Stewart  First  Nat.  Bank  v.  Hollins- 
worth, 78  Iowa  575. 

Judgment  —  Verdict.  —  A  verdict  before 
judgment  is  probably  not  a  security.  Jones 
v.  Thompson,  El.  Bl.  &  El.  63,  96  E.  C.  L.  63. 
But  a  judgment  is  in  every  sense  of  the  word  a 
security  to  the  creditor  for  the  payment  of 
his  claim.  Guardians  of  Poor  v.  Ovens,  L.  R. 
8  Exch.  37.  See  also  Storm  v.  Waddell,  2 
Sandf.  Ch.  (N.  Y.)  494. 

But  in  Mace  v.  Buchanan,  (Tenn.  Ch.  1899)  52 
S.  W.  Rep.  507,  it  was  held  that  a  judgment  was 
not  a  security  as  the  latter  term  was  used  in 
a  statute  taxing  "  security  dealers." 

Same  —  Judgment  by  Default.  —  In  Yanish  :•. 
Pioneer  Fuel  Co.,  60  Minn.  321,  it  was  held 
that  a  default  judgment  was  a  security  given 
within  a  statute  against  preferences.  ■ 

Same.  —  A  Power  of  Attorney  to  Confess  Judg- 
ment is  a  security  within  a  provision  of  a 
bankruptcy  act  avoiding  securities  given  by  a 
debtor  in  contemplation  of  bankruptcy.  Buck- 
ingham v.  McLean,  13  How.  (U.  S.)  151. 

Legacy.  —  In  Re  Mason,  34  Beav.  494,  it  was 
held  that  an  unpaid  legacy  bequeathed  to  a  tes- 
tatrix did  not  pass  under  her  will  by  the  words 
"  moneys  and  securities  for  money." 

Marketable  Securities.  —  See  Marketable 
Security,  vol.  19.  p.  11 38. 

Money  Paid  into  Court  to  abide  the  event  of 
an  action  is  a  security  to  the  other  litigant. 
Ex  p.  Banner.  L.  R.  9  Ch.  379  ;  Ex  p.  Bouchard, 
12  Ch.  D.  26. 

Covenant  —  Mortgage  Good  and  Valid  Security. 
—  McEwan  v.  Henderson.  10  Manitoba  503. 

Security  for  Money  —  Insurance  Policy.  —  In 
Canadian  Mut.  Loan,  etc.,  Co.  v.  Nisbet,  31 
Ont.  562,  it  was  held  that  a  paid-up  policy  of 
insurance  was  a  security  for  money.  See  also 
Lawrence  v.  Galsworthy,  3  Jur.  N.  S.  1049 : 
Stokoe  7'.  Cowan,  29  Beav.  637  ;  Montreal  Bank 
v.  McTavish.  13  Grant  Ch.  (U.  C.)  395.  Com- 
pare Weekes  v.  Frawley,  23  Ont.  235  ;  Sargent's 
Policy,  7  L.  R.  Ir.  66  :  Alleyne  v.  Darcy,  5  Ir. 
Ch.  56. 

Security  in  Sense  of  Payment.  —  Partlow  -•. 

Swigart,  90  Mich.  62.  See  also  Frey  v.  Ft. 
Worth,  etc..  R.  Co.,  6  Tex.  Civ.  App.  29. 

Public  Securities.  —  Railroad  bonds  are  not 
public  securities.  Hale  v.  Hampshire  County. 
137  Mass.  114.  But  securities  issued  under 
legislative  sanction  in  furtherance  of  public 
works  are.  Hall  v.  Middlesex  County,  10  Allen 
(Mass.)  102. 

Receiver's  Certificate.  —  In  Germania  Safety 
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Definitions.  SECURITY  FOR  COSTS  —  SEDATE.  Definitions. 


embraces  bonds,  certificates  of  stock,  promissory  notes,  bills  of  exchange,  etc.1 
Surety.  — The  word  "security"  is  not  equivalent  to  surety;  taken  strictly, 
it  does  not  mean  a  person  who  becomes  bound  for  another,  but  means  a 
thing,  such  as  a  bond,  a  promissory  note,  a  mortgage,  a  pawn,  a  deposit  of 
money.3    But  the  word  "security"  is  often  used  in  the  sense  of  surety.3 

SECURITY  FOR  COSTS.  (See  also  the  title  Security  for  Costs,  19 
Encyc.  of  Pl.  and  Pr.  337.)  —  See  note  4. 

SECURITY  TO  KEEP  THE  PEACE.  —  See  the  title  Surety  TO  Keep  the 
Peace. 

SECUS. — Otherwise:  used  in  the  reports  and  digests  to  introduce  a  con- 
verse proposition  or  an  exception  to  the  general  principle  which  has  been 
previously  stated.5 

SEDATE.  —  "Sedate  is  derived  from  scdo,  sedatus,  sedare  —  a  Latin  verb 
which  signifies  to  allay,  to  calm.  Sedate  means  settled,  composed,  calm, 
quiet,  still,  serene,  unruffled  by  passion,  undisturbed,  contemplative,  sober, 
serious. 
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Vault,  etc.,  Co.  v.  Driskell,  (Ky.  1902)  66  S.  W. 
Rep.  613,  it  was  said:  "As  representing  a 
part  of  this  balance,  there  was  a  certificate  of 
the  receiver  of  the  bank  where  the  adminis- 
trator had  kept  its  deposits.  This  certificate 
was  not  a  security  nor  an  '  investment.'  It 
was  merely  a  memorandum  of  an  official  in 
charge  of  the  liquidation  of  the  defunct  bank 
that  this  estate  had  on  deposit  in  that  bank 
when  it  closed  the  amount  stated,  and  that  he 
has  audited  it  as  a  claim  against  the  bank's 
assets." 

Value.  —  Paulin  v.  Kaighn,  29  N.  J.  L.  492. 

Security  Becoming  Valueless  —  Attachment.  — 
Williams  v.  Hahn,  113  Cal.  477. 

1.  Bonds,  Stocks,  Etc.  —  Dicks  v.  Lambert,  4 
Ves.  Jr.  725  ;  Barry  v.  Harding,  1  J.  &  La.  T. 
475  ;  Guardians  of  Poor  v.  Ovens,  L.  R.  8 
Exch.  37;  Jennings  v.  Davis,  31  Conn.  139; 
Winward  v.  Lincoln,  23  R.  I.  476 ;  Thayer  v. 
Wathen,  17  Tex.  Civ.  App.  382;  Mace  v.  Bu- 
chanan, (Tenn.  Ch.  1899)  52  S.  V/.  Rep.  507. 
But  compare  U.  S.  Trust  Co.  Brady,  20  Barb. 
(N.  Y.)  121. 

And  where  a  bank  was  authorized  by  its 
charter  to  purchase  securities  of  every  kind, 
it  was  held  that  certificates  of  stock  were  not 
securities  within  this  provision.  The  court 
said:  "Securities,  as  here  used,  means  notes, 
bills  of  exchange,  and  bonds  ;  in  other  words, 
evidences  of  debt,  promises  to  pay  money." 
Bank  of  Commerce      Hart,  37  Neb.  202. 

Stock  in  Funds. —  In  Bescoby  v.  Pack,  1  Sim. 
&  St.  500,  it  was  held  that  the  words  "  securi- 
ties for  money,"  in  a  will,  would  pass  stock 
in  the  funds  unless  the  force  of  the  expression 
was  controlled  by  the  context. 

Same  —  Security  for  Payment  of  Money.  —  In 
Reg.  v.  Bowerman,  (1891)  1  Q.  B.  115,  it  was 
said:  "  It  has  been  contended  that  these  ac- 
ceptances were  not  securities  for  the  payment 
of  money  at  the  time  that  the  prisoner  was  in- 
ti  ustcd  with  them.  It  is  said  that  they  were 
prevented  from  being  such  by  the  absence  of 
the  drawer's  name.  Except  for  that  it  is  not 
disputed  that  at  that  time  they  would  have  been 
complete  bills  of  exchange.  The  amounts  were 
specified.  They  only  wanted  the  drawer's  sig- 
nature. But  the  arrangement  was  that  the 
drawer  was  to  be  the  prisoner  himself,  lie, 
therefore,  had  only  to  fill  in  his  name  to  make 
them  complete  bills.    It  cannot  under  those 


circumstances  be  said  that  they  were  not  secu- 
rities for  the  payment  of  the  specified  amounts 
at  the  time  they  were  handed  to  him."  See 
also  Rex  v.  Hart,  6  C.  &  P.  106,  25  E.  C.  L.  303  ; 
Stoessiger  v.  South  Eastern  R.  Co.,  3  El.  &  Bl. 
549.  77  E.  C.  L.  549. 

Personal  Obligation.  —  In  Brown  White.  3 
Blackf.  (Ind.)  431,  where  a  debtor  promised  to 
give  8ecurity,  it  was  held  that  promissory 
notes  executed  by  the  debtor  alone  were  not 
security  within  the  meaning  of  this  agreement. 

In  State  v.  Woodard,  7  Kan.  App.  422,  af- 
firmcd  State  v.  Miller,  60  Kan.  857,  it  was  held 
that  where  a  trial  court  ordered  the  defendant 
to  give  security  for  good  behavior  it  was 
proper  to  adjudge  that  he  give  bond. 

2.  Security  Distinct  from  Surety.  —  Hill  v. 
Hudspeth,  22  Ga.  621.  See  also  State  v.  Hull, 
53  Miss.  645  ;  Guturrez  v.  Croner,  29  La.  Ann. 
827. 

3.  Security  in  Sense  of  Surety. —  Hill  v.  Hud- 
speth, 22  Ga.  621  ;  Goggins  v.  Jones,  1 1 5  Ga.  596  ; 
Favorite  v.  Stidham,  84  Ind.  425  ;  Fulton  v. 
Matthews,  15  Johns.  (N.  Y.)  433,  8  Am.  Dec. 
261  ;  Forney  v.  Com.,  10  Pa.  St.  406;  Boulware 
v.  Hartsook,  83  Va.  679. 

Same — Indorser. —  Selleck  v.  Twesdall,  Dud- 
ley (Ga.)  197- 

Securityship  in  Sense  of  Suretyship.  —  See  Hope 
v.  Board  of  Liquidation.  43  La.  Ann.  761. 

Securities — One  Surety.— In  Harris  v.  Reges- 
ter,  70  Md.  115,  it  was  held  that  an  appeal  bond 
with  only  one  surety  was  not  in  conformity 
with  the  statute  requiring  appeal  bonds  to  be 
executed  "  with  sufficient  securities."  The 
court  said  :  "  The  plural,  securities,  or  '  sure- 
ties,' is  thus  used  throughout  these  statutes 
(the  earliest  of  which  was  enacted  a  century 
and  three-quarters  ago),  and  it  can  scarcely  be 
assumed  that  it  was  not  designedly  done." 

4.  Securityship  for  Costs. —  In  Bullard  v.  Johns, 
50  Ala.  383,  it  was  said:  "A  sccurityslii}) 
for  costs  is  '  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,'  obnoxious 
to  the  statute  of  frauds,  unless  in  writing,  sub- 
scribed by  the  party  to  be  charged,  or  some 
other  person  by  him  thereunto  lawfully  author- 
ized in  writing."  And  see  the  title  Statute  of 
Frauds. 

Diet. 

State,  30  Tex.  473,  qiiot- 


5.  Secus.  —  Abb.  L. 

6.  Sedate.  —  Ake  v. 
ing  Webst.  Diet. 
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Definitions. 


SEDGE  FLAT.  —  See  note  i . 

SEDITION.  (See  also  the  title  TREASON.)  —  Sedition  is  conduct  tending 
towards  treason,  but  wanting  an  overt  act;  attempts  made,  by  meetings  or 
speeches  or  by  publications,  to  disturb  the  tranquillity  of  the  state,  which  do 
not  amount  to  treason.  All  contempts  against  the  sovereign  and  the  govern- 
ment, and  riotous  assemblies  for  political  purposes,  may  be  reckoned  under 
the  head  of  sedition.3 


Sedate  Mind  —  Murder.  —  See  Ake  v.  State,  30 
Tex.  474;  Dale  v.  State,  10  Yerg.  (Tenn.)  551  ; 
McCoy  v.  State,  25  Tex.  33.  And  see  the  title 
Murder  and  Manslaughter,  vol.  21,  p.  157. 

1.  Sedge  Flat.  —  In  Church  v.  Meeker,  34 
Conn.  424,  it  was  said  :  "  Salt  sedge  grows 
only  on  land  covered  by  the  tide  at  ordinary 
high  water,  and  the  term  flat  when  used  as  de- 
scriptive of  anything  respecting  an  arm  of  the 
sea,  means  a  level  place  over  which  the  water 
stands  or  flows.    The  term  sedge  flat  there- 


fore imports  a  tract  of  land  below  high  water 
mark."    See  also  Shore,  post. 
2.  Sedition.  —  Abb.  L.  Diet. 
In  the  United  States  it  has  been  held  that 
all  publications  which  tend  to  degrade  and  vilify 
the  constitution,  to  promote  insurrection  and 
circulate   discontent   through  its   members,  to 
asperse  its  justice  and  any  wise  impair  the  ex- 
ercise of  its  functions,  are  seditious,  and  are 
visited  with  the  peculiar  rigor  of  the  law.  See 
Respublica  v.  Dennie,  4  Yeates  (Pa.)  270. 
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By  J.  W.  Magrath. 

I.  Definition,  190. 

II.  Elements  of  Seduction  as  Civil  Wrong,  190. 

1.  Introductory,  190. 

2.  Consent  of  Woman,  190. 

3.  Arts,  Enticements,  and  the  Like,  191. 

4.  Promise  of  Marriage,  192. 

5.  Chastity  of  Woman,  192. 

a.  In  General,  192. 

b.  Reformation,  192. 

c.  Presumption,  192. 

d.  Question  for  Jury,  193. 

III.  Civil  Liability  Not  Affected  by  Criminal,  193. 

IV.  Common-law  Action,  193. 

1.  In  Whom  Right  of  Action  Lies,  193. 

a.  Father  of  Woman  Seduced,  193. 

(1)  Rule  Stated,  193. 

(2)  Daughter  of  Legal  Age,  194. 

(3)  Married  Daughter  Living  with  Father  Apart  from  Hus- 

band, 194. 

(4)  Marriage  of  Daughter  to  Third  Person  Before  Confine- 

ment, 194. 

b.  Mother  of  Woman  Seduced,  194. 

(1)  In  General,  194. 

{a)  Rule  Stated,  194. 

(£)  Presumption  that  Father  Alive,  195. 

Death  of  Father  After  Seduction  but  Before  Loss 
of  Service,  195. 

(d )  Effect  of  Remarriage  of  Mother,  195. 

(e)  Actual  Service  Necessary,  195. 

(2)  Mother  of  Bastard  Daughter,  195. 

(3)  Mother  Carrying  On  Independent  Business,  195. 

(4)  Where  Mother  Legal  Custodian  of  Daughter,  196. 

(5)  Where  Father  Living  Out  of  State,  196. 

c.  Other  Person  in  Loco  Parentis,  196. 

d.  Master  of  Woman  Seduced,  197. 

e.  Woman  Seduced,  197. 

(1)  No  Right  of  Action,  197. 

(2)  Exception  in  Case  of  Guardian  and  Ward,  197. 

f.  Person  Betrothed  to  Woman  Seduced,  198. 

2.  Basis  of  Right  of  Action,  198. 

a.  Rule  Stated,  198. 

b.  Knowledge  by  Defendant  of  Relation  of  Master  and  Servant  Not 

Necessary,  199. 

c.  Immaterial  How  Loss  of  Service  Caused,  199. 

d.  Loss  Must  Be  Direct  Consequence  of  Seduction,  199. 

e.  Intercourse  Without  Seduction,  200. 

f.  Modern  Relaxation  of  Rule,  200. 

(1)  ///  General,  200. 

(2)  Nominal  Relation  of  Master  and  Servant  Sufficient,  200. 

(3)  Slightest  Service  Sufficient,  200. 

(4)  Presumption  of  Service,  201. 
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(5)  Right  to  Command  Service  Sufficient,  201. 

(6)  Slightest  Loss  of  Service  Sufficient,  201. 

(7)  Loss  of  Service  Presumed,  201. 

3.  Common-law  Right  of  Action  Not  Superseded  by  Statutes,  201. 

4.  Form  of  Action,  201. 

V.  What  Constitutes  Relation  of  Master  and  Servant,  202. 

1.  Co?itract  for  Services  Not  Necessary,  202. 

2.  Payment  of  Wages  Not  Necessary,  202. 

3.  Whether  Daughter  Must  Reside  with  Father,  202. 

a.  Rule  in  United  States,  202. 

(1)  Minor  Daughter,  202. 

(a)  General  Rule  Stated,  202. 
(t>)  Intention  to  Return,  204. 

(<r)  Rule  Where  Daughter  Bound  Out  to  Service,  204. 
aa.  Rule  Stated,  204. 
bb.  Cancellation  of  Indenture,  204. 
cc.  Indenture  Procured  to  Effect  Seduction,  204. 

(2)  Daughter  of  Age,  204. 

(a)  General  Rule  Stated,  204. 
iff)  Temporary  Absence,  205. 
(c)  Occasional  Visits  to  Father,  205. 
(d)  Return  to  Father's  House  After  Seduction,  205. 

(3)  Rule  as  to  Imbecile  Daughter,  205. 

b.  English  Rule,  205. 

(1)  General  Rule  Stated,  205. 

(2)  Seduction  While  Returning  Home,  206. 

(3)  Hiring  with  Intent  to  Seduce,  206. 

4.  Emancipation  of  Daughter,  206. 

VI.  Statutory  Right  of  Action,  206. 

1.  Woman  Seduced,  206. 

a.  In  General,  206. 

b.  Technical  Seduction  Must  Be  Shown,  207. 

c.  Statutes  Have  No  Extraterritorial  Effect,  207. 

d.  Age  of  Woman,  207. 

e.  Right  of  Action  Limited  to  Unmarried  Woman,  207 

f.  Effect  of  Subsequent  Marriage,  208. 

(1)  To  Seducer,  208. 

(a)  In  General,  208. 

(J>)  Void  Marriage,  208. 

(c)  Fraudulent  Marriage,  208. 

(2)  To  Third  Person,  208. 

(a)  In  General,  208. 

{J?)  Presumption  of  Legitimacy,  208. 

g.  In  Whose  Name  Action  Brought,  208. 

h.  Maintenance  by  Father,  208. 

i.  Former  Recovery  by  Father,  Mother,  or  Guardian,  209. 

2.  Fatlier  or  Mother  of  Woman  Seduced,  209. 

a.  In  General,  209. 

b.  Effect  of  Statutes,  209. 

(1)  In  General,  209. 

(2)  As  to  Loss  of  Service,  209. 

(3)  As  to  Daughter  s  Residence  with  Parent,  210. 

(4)  As  to  Relation  of  Master  and  Servant,  210. 

(5)  As  to  Pecuniary  Loss,  210. 

c.  Age  of  Daughter,  210. 

d.  Daughter  Must  Be  Unmarried,  210. 

e.  Seductive  Arts  Not  Necessary,  210. 

/.  Effect  of  Daughter  s  Right  of  Action  on  Parent's  Remedy.  210. 
g.  Rule  as  to  Parents  of  Illegitimate  Child,  210. 
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3.  Guardian  of  Woman  Seduced,  211. 

4.  Master  of  Woman  Seduced,  211. 

VII.  Evidence  in  Civil  Actions,  211. 

1 .  In  General,  211. 

2.  All  Circumstances  May  Be  Shown,  211. 

3.  Slight  Evidence  of  Loss  of  Service  Sufficient,  212. 

4.  Dying  Declarations  of  Woman  Seduced,  212. 

5.  Promise  of  Marriage,  212. 

a.  In  Action  by  Woman  Seduced,  212. 

b.  In  Action  by  Parent  of  Woman  Seduced,  212. 

6.  Character,  212. 

a.  Of  Woman  Seduced,  212. 

(1)  Rule  Stated,  212. 

(2)  Limitation  as  to  Time,  213. 

(3)  Questions  as  to  Intercourse  with  Ot/iers,  213. 

b.  Of  Father  Suing  for  Daughter  s  Seduction,  213. 

c.  Of  Defendant,  213. 

7.  Letters  Between  Defendant  and  Woman  Seduced,  214. 

8.  Admissions  of  Defendant  as  to  Paternity  of  Child,  214. 

9.  Particular  Circumstances  in  Evidence,  214. 

a.  Abortion,  214. 

b.  Flight  of  Defendant,  214. 

c.  Attempts  to  Continue  Illicit  Relations,  214. 

d.  Intimacy,  214. 

e.  Familiarities,  214. 

f.  I  11- health  and  Depression  of  Woman  Seduced,  214. 

g.  Nonaccess  of  Husband  of  Woman  Seduced,  214. 

h.  Inducement  of  Woman  to  Charge  Child  upon  Defendant,  215. 

i.  Compromise  Between  Defendant  and  Daughter,  215. 
j.  Time  of  Conception,  215. 

k.  Illegality  of  Plaintiff's  Marriage,  215. 

VIII.  Defenses  in  Civil  Actions,  2 1 5. 

1.  Consent  of  Daughter,  215. 

2.  Indifference  of  Parent,  215. 

3.  Consent  or  Connivance  of  Parent,  215. 

4.  Consent  of  Parent  to  Dispense  with  Daughter  s  Services,  216. 

5.  Infancy  of  Defendant,  216. 

6.  Settlement  and  Release,  216. 

7.  Recovery  Against  Defendant  in  Bastardy  Proceedings,  216. 

8.  Intercourse  Effected  by  Force,  Etc.,  216. 

9.  License  to  Enter,  217. 

IX.  Damages,  217. 

1.  Elements  of  Damage,  217. 

a.  Common-law  Rule,  217. 

(1)  General  Rule  Stated,  217. 

(2)  Where  Daughter  Over  Age,  218. 

(3)  Intercourse  Without  Seduction,  218. 

(4)  Action  by  Master,  218. 
Loss  of  Social  Standing,  218. 

c.  Wounded  Feelings,  Dishonor,  and  Disgrace,  218. 

d.  Mental  and  Physical  Anguish,  218. 

e.  Wounded  Feelings  of  Family,  218. 

Liabilities  Incurred  in  Connection  with  Daughter's  Illness,  219. 
g.  Expenses  of  Supporting  Child,  2 1 9. 

2.  What  May  Be  Considered  in  Estimating  Damages,  219. 

a.  Generally,  219. 

(1)  Pecuniary  Means  of  Defendant,  219. 

(2)  Social  Position  of  Defendant,  219. 

(3)  Pecuniary  Means  of  Plaintiff,  219. 

185  Volume  XXV. 


SEDUCTION. 


(4)  Social  Position  of  Plaintiff,  219. 

(5)  Character  of  Plaintiff's  Family,  219. 

(6)  Attentions,  Arts,  Flatteries,  Per  suasions,  and  Promises,  220. 

(7)  Promise  of  Marriage,  220. 

(8)  Abortion,  220. 

b.  Matters  in  Aggravation,  220. 

(1)  In  General,  220. 

(2)  Charges  of  Unchastity,  220. 

(3)  Indignities  to  Plaintiff  During  Trial,  221. 

(4)  Attempts  to  Continue  Illicit  Relations,  221. 

(5)  Publicity  Given  to  Wrong,  221. 

c.  Matters  in  Mitigation,  221. 

(1)  Unchastity  of  Woman,  221. 

(2)  Loose  Conduct  of  Woman,  221. 

(3)  Profligate  Character  of  Father,  221. 

(4)  Indifference  of  Parent,  221. 

(5)  Age  of  Defendant,  222. 

(6)  Age  of  Daughter,  222. 

(7)  Defendant' s  Liability  to  Criminal  Prosecution,  222. 

(8)  Recovery  Against  Defendant  in  Bastardy  Proceedings,  222. 

(9)  Former  Recovery  by  Woman  Seduced,  222. 

(10)  Payments  or  Gifts  to  Daughter,  222. 

(11)  Offer  of  Marriage,  222. 

(12)  Marriage  of  Defendant  to  Woman  Seduced,  222. 

(13)  Father's  Seeming  Insensibility  to  Disgrace,  223. 

(14)  Use  of  Force,  223. 

3.  Exemplary,  Punitive,  or  Vindictive  Damages,  223. 

a.  May  Be  Allowed,  223. 

b.  Seductive  Arts  Necessary,  223. 

c.  Effect  of  Use  of  Force,  223. 

d.  Malice  Not  Necessary,  223. 

e.  Effect  of  Marriage  of  Defendant  to  Woman  Seduced,  223. 

f.  Discretio?i  of  Jury,  224. 

4.  Amount  of  Recovery,  224. 

a.  General  Rule  as  to  Discretion  of  Jury,  224. 

b.  Interest,  224. 

X.  Limitation  of  Actions,  224. 

1.  Statutes,  224. 

2.  Time  from  Which  Limitation  Runs,  224. 

a.  Time  of  Seduction,  224. 

(1)  Generally,  224. 

(2)  Last  Act  of  Intercourse,  225. 

b.  Time  of  Loss  of  Service,  225. 

(1)  Generally,  225. 

(2)  Birth  of  Child,  225. 

(3)  Recovery  of  Daughter,  225. 
^.  Attainment  of  Majority,  225. 

XI.  Premature  Actions,  225. 

XII.  Abatement  and  Survival  of  Action,  225. 

XIII.  Assignment,  226. 

XIV.  Status  of  Judgment  in  Action  for  Seduction,  226. 
XV.  Arrest  of  Defendant  in  Civil  Action,  226. 

XVI.  Seduction  as  Criminal  Offense,  226. 

1.  At  Conunon  Law,  226. 

2.  Under  Statutes,  226. 

XVII.  Elements  of  Seduction  as  a  Crime,  226. 

1.  Illicit  Sexual  Intercourse,  226. 
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2.  Consent  of  Woman,  227. 

3.  Arts,  Persuasions,  and  Wiles,  227. 

a.  In  General,  227. 

b.  Arts  Need  Not  Be  Concurrent  with  Intercourse,  228. 

c.  Sufficiency  of  Arts,  Etc.,  228. 

(1)  Generally,  228. 

(2)  Promise  of  Marriage  as  a  Seductive  Art,  228. 

(3)  Question  for  Jury,  228. 

d.  False  and  Fraudulent  Means,  228. 

(1)  In  General,  228. 

(2)  Means  Employed  by  Married  Man,  228. 

e.  Yielding  to  Gratify  Desire,  228. 

f.  Yielding  for  Pecuniary  Reward,  228. 

4.  Promise  of  Marriage,  229. 

a.  Necessity  for,  229. 

b.  Promise  Must  Be  Moving  Cause  of  Consent,  230. 

c.  Sufficiency  of  Promise,  230. 

(t)  Need  Not  Be  Valid  and  Binding,  230. 

(2)  Promise  by  Married  Man,  230. 

(3)  Promise  Conditioned  upon  Intercourse,  230. 

(4)  Promise  Conditioned  upon  Pregnancy,  231. 

(5)  Whether  Promise  Must  Be  Mutual,  231. 

(6)  Whether  Promise  Must  Be  Express,  231. 

(7)  Form  of  Promise,  231. 

(8)  Time  for  Marriage,  231. 

d.  Sham  Marriage  Valid  at  Common  Law,  231. 
g.  Chastity  of  Woman,  232. 

a.  Necessary  Element,  232. 

b.  Inquiry  Confined  to  Chastity  At  and  Before  Time  of  Seduction,  232 
(.  What  Constitutes  Chastity,  233. 

(1)  Personal  Virtue,  233. 

(2)  Effect  of  Intercourse  Before  Age  of  Cotisent,  233. 

(3)  Effect  of  Previous  Rape,  233. 

(4)  Effect  of  Lustful  Desires,  233. 

(5)  Effect  of  Permitting  Liberties  and  the  Like,  233. 

(6)  Reformation,  233. 

d.  Question  of  Law  and  Fact,  234. 

e.  Statutes  Requiring  "  Chaste  Character,"  234. 

f.  Statutes  Requiring  Only  "  Good  Repute,"  234. 
6.  Pregnancy,  234. 

y.  Woman  Must  Be  Unmarried,  235. 

8.  <?/  Woman,  235. 

a.  Statutory  Requirements,  235. 
Infancy,  235. 

0/  Consent,  235. 

9.  Whether  Defendant  Must  Be  Unmarried,  235. 
10.  Age  of  Defendant,  236. 

XVIII.  Evidence  and  Burden  or  Proof  in  Prosecutions  for  Seduction,  236. 

1.  Burden  of  Proof,  236. 

2.  Evidence  in  General,  236. 

a.  General  Rules  Applicable,  236. 
Particular  Matters,  236. 

(1)  Subsequent  Acts  of  Intercourse,  236. 

(2)  Character  of  Woman  s  Family,  236. 

(3)  Death  of  Woman  Seduced,  236. 

(4)  Letters,  2$i. 

(5)  Confession,  237. 

(6)  Defendant's  Testimony  on  Trial  for  Rape,  237. 

(7)  Record  of  Conviction  in  Bastardy  Proceedings,  237. 

(8)  /Y«/i     Inveigle  Defendant  into  Marriage,  237. 
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c.  Rule  for  Construction  of  Evidence,  237 

3.  As  to  Sexual  Intercourse,  237. 

a.  Inference  from  Circumstances,  237. 

b.  Birth  of  Child,  237. 

c.  Appearance  of  Child,  238. 

d.  Attempt  to  Procure  Abortion,  238. 

e.  Admissions  of  Defendant,  238. 

f.  Statements  of  Defendant  as  to  Intent,  238. 

g.  Time  of  Intercourse,  238- 

4.  Presumption  of  Consent,  238. 

5.  As  to  Arts,  Persuasions,  and  Wiles,  238. 

a.  Generally,  238. 

b.  Appearance  and  Conduct  of  Parties,  239. 

c.  Repeating  Engagement  Vow,  239. 

d.  Lascivious  Nature  of  Woman,  239. 

6.  As  to  Promise  of  Marriage,  239. 

a.  Generally,  239. 

b.  Circumstantial  Evidence,  239. 

c.  Admissions  of  Defendant,  239. 

d.  Testimony  of  Prosecutrix,  239. 

e.  Promises  Made  After  Seduction.  239. 

f.  Love  of  Prosecutrix  for  Defe;,  lant,  239. 

g.  Engagement  of  Defendant  to  Another  Woman,  240. 

h.  Previous  Intercourse  Between  Defendant  and  Prosecutrix,  240. 

i.  Letters  Containing  No  Reference  to  Engagement,  240. 

7.  As  to  Chastity  of  Woman,  240. 

a.  Presumption  and  Burden  of  Proof,  240. 

(1)  In  General,  240. 

(2)  Good  Repute,  240. 

(3)  Reformation,  241. 

b.  Admissibility  and  Competency  of  Evidence,  241. 

(1)  Generally,  241. 

(2)  Admissions  of  Prosecutrix,  241. 

(3)  Residence  in  House  of  III  Fame,  241. 

(4)  General  Character,  241. 

(a)  In  General,  241. 

Limitation  as  to  Time,  242. 

(5)  Proof  of  Particular  Acts  of 'Incontinence,  242. 

(a)  In  General,  242. 

(J>)  Limitation  as  to  Time,  242. 

{/)  Statutes  Requiring  Only  "  Good  Repute,"  242. 

(6)  Letvd  Conduct,  242. 

(7)  Physical  Results  of  Alleged  First  Act  of  Intercourse, 

242. 

8.  to  Prosecutrix  Being  Unmarried,  243. 
rt.  Burden  of  Proof  ,  243. 

^.  Nature  of  Evidence,  243. 
*r.  Sufficiency  of  Evidence,  243. 

9.  As  to  Age  of  Prosecutrix,  243. 

0.  Testimony  of  Prosecutrix,  243 
Effect  of  Church  Records,  243. 

0.  to  Marriage  of  Defendant,  243. 

1.  Corroboration  of  Prosecutrix,  243. 

«.  v^^to  Stated,  243. 

Extent  of  Corroboration  Required,  244. 

(1)  Generally,  244. 

(2)  Evidence  Connecting  Defendant  with  Crime,  244. 

(3)  Corroboration  to  Same  Extent  as  Required  on  Indictment 

for  Perjury,  244. 

(4)  To  What  Elements  Corroboration  Must  Extend,  244. 
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c.  Corroboration  as  to  Particular  Elements,  245. 

(1)  Sexual  Intercourse,  245. 

(2)  Promise  of  Marriage,  246. 

(3)  Chastity,  247. 

d.  Question  for  Court  and  Jury,  247. 
12.  Reasonable  Doubt,  247. 

XIX.  Venue  in  Prosecution  for  Seduction,  247. 

XX.  Defenses  in  Prosecution  for  Seduction,  247. 

1.  Honest  Intention  to  Marry,  247. 

2.  Refusal  of  Prosecutrix  to  Marry  Defendant,  247. 

3.  Intercourse  Amounting  to  Rape,  248. 

4.  Alibi,  248. 

XXI.  When  Prosecution  Barred,  248. 

1.  Statutes  of  Limitation,  248. 

a.  In  General,  248. 

b.  Time  from  Which  Limitation  Runs,  248. 

2.  Subsequent  Marriage  of  Parties  or  Offer  of  Marriage,  248. 

a.  Marriage  of  Parties  Bars  Prosecution,  248. 

(1)  Rule  Stated,  248. 

(2)  Good  Faith  Not  Necessary,  249. 

(3)  Effect  of  Subsequent  Desertion,  249. 

(4)  Bond  Required  under  Georgia  Statute,  249. 

(5)  Costs  upon  Dismissal  of  Indictment,  249. 

b.  Effect  of  Unaccepted  Offer,  249. 

(1)  Under  Statute  Making  Marriage  a  Bar,  249. 

(2)  Bona  Fide  Offer  Sufficient,  250. 

(a)  In  General,  250. 

(b~)  Time  of  Offer,  250. 

{/)  Requisites  of  Offer,  250. 
(</)  GW</  Faith  of  Offer,  250. 

(^)  Agreement  to  Marry  in  Future,  250. 
(_/)  Marriage  Prevented  by  Defendant's  Parents,  250. 
(£•)  Death  of  Prosecutrix,  250. 

(//)  Effect   of   Subsequent   Incontinence   of  Prosecu- 
trix, 250. 

3.  Plea  of  Autrefois  Acquit  or  Convict,  250. 
XXII.  Punishment,  251. 

1.  Fixed  by  Statute,  251. 

2.  Excessive  Punishment ',  251. 

XXIII.  Conviction  of  Minor  Offenses,  251. 

XXIV.  Kindred  Offenses,  251. 

1.  Defilement,  251. 

a.  Statutes,  251. 

Confiding  to  Care,  Etc.,  251. 

c.  Unc hastily  of  Girl,  251. 
</.  Consent,  252. 

Force,  252. 
y.  Venue,  252. 

2.  Deflowering,  252. 

CROSS-REFERENCES. 

^<7/-  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.  19,  p.  400. 

As  to  Seduction  of  a  Married  Woman,  see  the  title  CRIMINAL  CONVERSA- 
TION, vol.  8,  p.  260. 
For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see  the 
following  titles  in  this  work:    ABDUCTION,  vol.  i,  p.  126;  ADULTERY 
(AS  A  CRIME),  vol.  1,  p.  746;  APPRENTICES,  vol.  2,  p.  488;  BAS- 
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TARDY,  vol.  3,  p.  871;  BREACH  OF  PROMISE  OF  MARRIAGE,  vol. 
4,  p.  882;  CHARACTER  IN  EVIDENCE,  vol.  5,  p.  850;  CHASTE  — 
CHASTITY,  vol.  5,  p.  944;  COHABIT  —  COHABITATION,  vol.  6,  p. 
203;  CRIMINAL  LAW,  vol.  8,  p.  274;  FORNICATION,  vol.  13,  p.  11 18; 
ILLICIT  COHABITATION,  vol.  15,  p.  1018;  JEOPARDY,  vol.  17,  p. 
580;  LEWD  AND  LASCIVIOUS  COHABITATION  AND  CONDUCT, 
vol.  18,  p  841;  MASTER  AND  SERVANT,  vol.  20,  p.  3;  PARENT 
AND  CHILD,  vol.  21,  p.  1034;  RAPE,  vol.  23,  p.  845. 

1.  Definition.  — -The  t;nn  "  seduction,"  in  its  broad  sense,  means  the  act 
of  seducing;  incitement  to  wrongdoing.1  But  its  more  specific  meaning,  in 
common  usage  and  in  the  law,  is  the  wrong  or  crime  of  inducing  a  woman  to 
consent  to  unlawful  sexual  intercourse,  by  the  use  of  some  influence,  promise, 
art,  or  enticement  which  overcomes  her  scruples  or  reluctance;8  the  act  of 
persuading  a  woman  to  surrender  her  chastity.3 

Debauching.  —  It  has  been  said  that  the  terms  "seduction  "  and  "debauch- 
ing "  are  used  as  substantially  the  same,4  but  other  cases  have  recognized  a 
distinction.5 

II.  Elements  of  Seduction  as  Civil  Wrong  —  1.  Introductory.  —  In 

order  correctly  to  understand  the  necessary  elements  of  seduction,  and  to 
avoid  being  led  astray  by  apparently  conflicting  decisions,  it  must  be  con- 
stantly borne  in  mind  that  civil  actions  for  seduction  are  of  two  classes,  the 
first  being  the  common-law  action,  which  is  brought  by  the  father  or  some 
other  person  standing  in  loco  parentis  to  the  woman  seduced,  and  which  is 
based  entirely  upon  the  relation  of  master  and  servant,  and  the  other  being 
the  action  brought  under  some  statute  giving  a  right  of  action  for  the  wrong 
sustained  simply  as  such.  It  will  readily  be  seen  that  many  elements  which 
would  be  necessary  to  constitute  seduction  in  the  strict  meaning  of  the  term 
would  not  be  of  any  importance  whatever  in  an  action  based  merely  upon  the 
loss  of  services  which  has  resulted  from  the  defendant's  wrongdoing.6 

2.  Consent  of  Woman.  —  From  the  above  definition  it  naturally  follows  that 
in  order  to  constitute  seduction  the  consent  of  the  woman  to  the  act  of  sexual 
intercourse  must  have  been  obtained.7  If  the  criminal  connection  has  been 
effected  by  force,  this  constitutes  the  crime  of  rape  and  not  seduction,**  and 
indeed,  it  is  this  feature  of  consent  which,  more  than  all  others,  distinguishes 
seduction  from  rape.9 

Incapacity  for  Consent.  —  Nevertheless,  it  has  been  said,  in  an  action  by  a 

1.  Webster's  International  Diet.,  quoted  in  Oregon.  —  Patterson  v.  Hayden,  17  Oregon 
Stovvers  v.  Singer,  (Ky.  1902)  68  S.  W.  Rep.  238,  11  Am.  St.  Rep.  822;  Breon  v.  Henkle,  14 
637;  Century  Diet.  Oregon  494;  Parker  v.  Monteith,  7  Oregon  277. 

2.  Definition.  —  Abbott's  L.  Diet.;  Bouvier's  Tennessee.  —  Franklin  v.  McCorkle,  16  Lea 
L.  Diet.;  Webster's  International  Diet.,  quoted  (Tenn.)  609,  57  Am.  Rep.  244;  Graham  v.  Mc- 
in  Stowers  v.  Singer,  (Ky.  1902)  68  S.  W.  Rep.  Reynolds,  90  Tenn.  673. 

637;  Marshall  v.  Taylor,  98  Cal.  55,  35  Am.  St.  4.  "  Seduction"  and  "  Debauching."  —  Stoudt  v. 

Rep.  144;  Robinson  v.  Powers,  129  Ind.  480;  Shepherd,  73  Mich.  588;  Hein  v.  Holdridge,  78 

Ayer  v.  Colgrove,  81  Hun  (N.  Y.)  322;  Hood  Minn.  468;  McCreary  v.  Grundy,  39  U.  C.  Q. 

v.  Sudderth,  1 1 1  N.  Car.  215.  B.  316. 

3.  Marshall  v.  Taylor,  98  Cal.  55,  35  Am.  St.  5.  Hartman  v.  McCrary,  59  Mo.  App.  571. 
Rep.  144;  Bailey  v.  O'Bannon,  28  Mo.  App.  39.  See  also  Smith  v.  Young,  26  Mo.  App.  575. 

For  Other  Definitions  see  the  following  cases :  See  further  Debauch  —  Debauched,  vol.  8,  pp. 

California.  —  Marshall  v.  Taylor,  98  Cal.  60,  958.  959. 

35  Am.  St.  Rep.  144.  6.  The  distinctions  referred  to  are  fully  dis- 

lndiana.  —  Robinson  v.  Powers,  129  Ind.  480.  cussed  in  the  section  Common-law  Action  —  In 

See  also  Hart  v.  Walker,  77  Ind.  331.  Whom  Right  of  Action  Lies. 

Iowa.  —  Brown        Kingsley,  38  Iowa  224;  7.  Consent   Necessary. —  Bradshaw  v.  Jones. 

State  v.  Hemm,  82  Iowa  609.  103  Tenn.  331,  76  Am.  St.  Rep.  655. 

Mississippi.  —  Carlisle  v.  State,  73  Miss.  387.  8.  Intercourse  Effected  by  Force  Not  Seduction. 

Missouri.  —  State  v.  Marshall,  137  Mo.  463;  — Graham  v.  McReynolds.  90  Tenn.  673.  And 

Bailey  v.  O'Bannon,  28  Mo.  App.  50.  see  the  title  Rape,  vol.  23,  p.  854. 

North  Carolina.  —  Hood  v.  Sudderth,  m  N.  9.  Bradshaw  v.  Jones,  103  Tenn.  331,  76  Am. 

Car.  215.  St.  Rep.  655. 
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father  for  the  seduction  of  his  daughter,  that  upon  the  principle  that  the 
plaintiff's  daughter  was  incapable  of  consenting,  the  fact  that  she  yielded 
without  force  or  seduction  would  not  constitute  a  bar  to  the  action.  Still,  it 
seems  to  be  settled,  and  properly  so,  that  if  a  seduction  is  not  proved, 
damages  for  seduction  should  not  be  given.1 

3.  Arts,  Enticements,  and  the  Like.  —  Again,  the  mere  fact  that  a  man  and 
a  woman,  previously  virtuous,  engage  in  acts  of  illicit  sexual  intercourse 
does  not,  of  itself,  constitute  seduction;  there  must  be  some  previous 
inducement,  promise,  or  artifice,  deception,  or  overpersuasion  by  the  man, 
followed  by  sexual  intercourse  as  the  result  of  such  promise,  inducement,  or 
overpersuasion,  to  constitute  the  offense  of  seduction.2  The  intercourse  may 
be  the  result  of  a  mere  bargain,  an  immoral  one,  it  is  true,  incapable  of 
enforcement,  but  still  a  bargain,  the  proposition  leading  to  which  may  have 
emanated  from  the  woman,  or  which  she  may  have  entered  into  coolly  and 
deliberately,  well  knowing  the  consequences,  in  consideration  of  obtaining 
some  pecuniary  or  other  coveted  advantage  thereby.  Such  a  criminal  inter- 
course does  not  fall  within  the  ordinary  acceptation  of  the  term  "  seduction."3 
Or  the  willingness  of  the  woman  may  arise  out  of  sexual  desire  or  curiosity  on 
her  part,  so  that  she  only  needs  the  opportunity  for  the  commission  of  the 
act;  and  in  such  case  there  is  no  seduction.4  These  rules  always  apply  to  the 
statutory  action  by  the  woman  for  her  own  seduction,5  and  have  been  held  to 
apply  to  an  action  by  the  father  for  the  seduction  of  his  daughter.6  But,  on 
the  other  hand,  it  has  been  held  that  the  mere  act  of  intercourse  with  the 
daughter,  resulting  in  pregnancy  or  the  loss  of  services,  is  sufficient  to  support 
an  action  by  the  father.7 


1.  Incapacity  for  Consent.  —  White  v.  Murt- 
land,  71  111.  250,  22  Am.  Rep.  100. 

2.  Necessity  for  Arts,  Enticements,  Etc.  — 
Johnson  v.  Holliday,  79  Ind.  151;  Hogan  v. 
Cregan,  6  Robt.  (N.  Y.)  138;  Graham  v.  Mc- 
Reynolds,  90  Tenn.  673  ;  Bradshaw  v.  Jones, 
103  Tenn.  331,  76  Am.  St.  Rep.  655.  See  also 
Watson  v.  Watson,  53  Mich.  1 68,  51  Am.  Rep. 
tii. 

There  Must  Be  Something  More  than  a  Mere 
Reluctance  on  the  part  of  the  woman  to  com- 
mit the  act.  Marshall  v.  Taylor,  98  Cal.  55,  35 
Am.  St.  Rep.  144. 

What  Amounts  to  Artifice. —  In  an  action  by 
a  woman  for  her  own  seduction  it  appeared 
that  at  the  lime  of  her  alleged  seduction  the 
plaintiff  was  hut  fifteen  years  old.  The  evi- 
dence had  some  tendency  to  show  that  the 
defendant,  by  his  caresses  and  flatteries,  first 
acquired  an  influence  over  her  by  means  of 
which  he  afterwards  accomplished  his  purpose. 
It  was  held  that  if  the  means  made  use  of  by  the 
defendant  were  calculated  to  overcome  the  will 
of  a  person  of  her  years  and  experience,  and 
were  intended  to  create  in  her  mind  an  affec- 
tion for  him,  and  they  actually  did  have  that 
effect,  and  if  under  the  influence  she  yielded 
her  person  to  him,  this  amounted  to  an  "  arti- 
fice "  within  the  meaning  of  the  law.  Hawn  v. 
Banghart,  76  Iowa  683,  14  Am.  St.  Rep.  261. 

Weak  Mind  of  Woman.  —  The  fact  that  the 
plaintiff  in  an  action  by  a  woman  for  her  own 
seduction  is  a  person  of  weak  mind  obviates 
the  necessity  for  the  proof  of  the  use  of  as 
many  or  as  peculiar  seductive  arts  and  the  like 
as  would  be  necessary  were  she  a  person  of 
strong  mind.    Delvee  v.  Boardman,  20  Iowa  446. 

Threat  of  Abandonment.-  \  woman  cannot 
recover  for  her  own  seduction  where  she  knew 


19] 


that  the  defendant's  object  in  visiting  her  was 
to  procure  sexual  intercourse  and  she  yielded 
merely  because  he  told  her  that  if  she  did  not 
yield  to  him  he  would  abandon  her  and  go  with 
some  other  girl,  and  not  on  account  of  any 
false  promise,  deceit,  or  artifice.  Baird  v.  Boeh- 
ner,  72  Iowa  318. 

A  Threat  to  Dismiss  the  Plaintiff  from  Service 
if  she  did  not  submit  to  the  alleged  illicit  in- 
tercourse with  the  defendant  may  be  considered 
by  the  jury  as  tending  to  show  that  she  was  over- 
persuaded  by  the  artifices  of  the  defendant  to 
submit  to  his  embraces  and  did  not  voluntarily 
abandon  herself  to  debauchery.  But  the  jurors 
are  the  sole  judges  of  the  weight  to  be  given  to 
such  fact.    Brown  v.  Kingsley,  38  Iowa  220. 

Proof  of  Former  Unchastity  may  be  considered 
to  show  that  the  sexual  intercourse  was  with- 
out enticement,  artifice,  persuasion,  or  solicita- 
tion. Stowers  v.  Singer,  (Ky.  1902)  68  S.  W. 
Rep.  637. 

3.  Corrupt  Bargain.  —  Hogan  v.  Cregan,  6 
Robt.  (N.  Y.)  138. 

4.  Sexual  Desire  or  Curiosity. —  Hawn  r.  Bang 
hart,  76  Iowa  683,  14  Am.  St.  Rep.  261  ;  Brad- 
shaw v.  Jones,  103  Tenn.  331,  76  Am.  St.  Rep. 
6SS. 

5.  Action  by  Woman. —  Hawn  v.  Banghart, 
76  Iowa  683,  14  Am.  St.  Rep.  261  ;  Baird  v. 
Boehner,  72  Iowa  318:  Brown  v.  Kingsley,  38 
Iowa  220  :  Delvee  v.  Boardman.  20  Iowa  446 ; 
Smith  v.  Milburn.  17  Iowa  30;  Gover  v.  Dill. 
3  Iowa  337. 

6.  Action  by  Father,  Bailey  v.  O'Bannon, 
j8  Mo.  App.  39. 

7.  Intercourse  Sufficient. — Leucker  v.  Steileu, 
89  111.  54s,  31  Am.  Rep.  104;  Hogan  v.  Cregan, 
6  Robt.  (N.  Y.)  138;  Reed  v.  Williams,  5 
Sneed  (Tenn.)  580,  73  Am.  Dec.  157. 
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Question  for  Jury.  —  The  sufficiency  of  the  promises  made  and  words  used  to 
accomplish  the  seduction  is  a  fact  to  be  found  by  the  jury  and  cannot  legally 
be  determined  by  the  court.1 

4.  Promise  of  Marriage.  —  Some  of  the  statutes  giving  a  right  of  action  for 
seduction  require  that  the  intercourse  should  have  been  obtained  through  a 
promise  of  marriage,2  but  ordinarily  it  is  not  necessary  to  the  maintenance  of 
the  action  that  any  such  promise  should  be  shown,3  and,  indeed,  there  have 
been  a  number  of  instances  where  the  action  has  been  sustained  even  though 
the  defendant  was  at  the  time  of  the  seduction  a  married  man,  and  this  fact 
was  known  to  the  woman  who  was  claimed  to  have  been  seduced  by  him.* 

5.  Chastity  of  Woman  —  a.  In  General.- — It  would  certainly  seem  that 
the  very  meaning  of  the  term  "  seduction"  would  require  chastity  in  the  woman. 
It  has  accordingly  been  held  that  seduction  can  operate  only  upon  one  who 
was  previously  chaste,5  and  most  of  the  statutes  giving  to  a  woman  a  right 
of  action  for  her  own  seduction  apply  only  in  favor  of  a  woman  who  is  chaste 
at  the  time  the  seduction  takes  place.6  But  the  right  of  action  of  the  father 
for  the  seduction  of  his  daughter,  being  based  upon  the  loss  of  services,  is  not 
affected  by  the  daughter's  previous  unchastity,  though  this  fact,  if  estab- 
lished, would  undoubtedly  reduce  materially  the  damages  which  might  be 
awarded.7 

b.  Reformation.  —  Under  statutes  giving  to  a  woman  a  right  of  action 
for  her  own  seduction,  it  has  been  held  that  a  woman  of  previous  unchaste 
character  who  has  in  fact  reformed  and  is  leading  a  chaste  life  may,  if  she  is 
afterwards  seduced,  recover  such  damages  as  she  may  have  sustained.8 

c.  Presumption.  —  The  presumption  of  the  law  is  always  in  favor  of  the 
previous  chastity  of  the  woman  who  is  alleged  to  have  been  seduced,9  and  the 
burden  is  upon  the  defendant  to  show  her  unchastity  if  he  relies  upon  this, 
but  in  order  to  establish  this  no  higher  order  of  evidence  nor  fuller  measure  of 
proof  is  required  than  would  be  necessary  to  establish  any  other  fact.10 

1.  Question  for  Jury. —  Hopkins    v.    Mathias,  7.  Father's  Right  of  Action  Not  Affected  by 

66  Iowa  333.    See  also  Brown  v.  Kingsley,  38  Previous  Unchastity  of  Daughter.  —  White  v. 

Iowa  220.  Murtland,  71  111.  250,  22  Am.  Rep.  100;  Stoudt 

2.  Promise  of  Marriage.  —  Desormeaux  v.  v.  Shepherd,  73  Mich.  588 ;  Akerley  v.  Haines, 
Cadotte,  13  L.  C.  Jur.  211.  See  also  Fleetford  2  Cai.  (N.  Y.)  292,  2  Am.  Rep.  187;  Milliken  v. 
v.  Barnett,  11  Colo.  App.  77.  Long,  188  Pa.  St.  411;  Reed  v.  Williams,  5 

3.  California.  —  Marshall  v.  Taylor,  98  Cal.  Sneed  (Tenn.)  580,  73  Am.  Dec.  157.  See  also 
55,  35  Am.  St.  Rep.  144.  infra,  this  title,  section  Damages. 

Indiana.  —  Ireland  v.  Emmerson,  93  Ind.  1,  8.  Reformation.  —  Robinson   v.    Powers,  129 

47  Am.  Rep.  364;  Gemmill  v.  Brown,  25  Ind.  Ind.  480;  Gemmill  v.  Brown,  25  Ind.  App.  6; 

App.  6.  Bell  v .  Rinker,  29  Ind.  267  ;  Smith  v.  Milburn, 

Michigan.  —  Rabeke  v.  Baer,  115  Mich.  328,  17  Iowa  30;  Stowers  v.  Singer,  (Ky.  1902)  68 

69  Am.  St.  Rep.  567;  Hallock  v.  Kinney,  91  S.   W.   Rep.   637;    Patterson   v.   Hayden,  17 

Mich.  57,  30  Am.  St.  Rep.  462;  Stoudt  v.  Shep-  Oregon  238. 

herd,  73  Mich.  596.  Measure  of  Damages.  —  An  unmarried  woman 

Ohio.  — ■  See  Howland  v.  Carson,  28  Ohio  St.  of  previous  unchaste  character  may,  in  an  ac- 

625.  tion  for  her  own  seduction,  recover  damages 

Pennsylvania.  —  Milliken  v.  Long,  188  Pa.  St.  for  loss  of  health  and  all  other  injuries  conse- 

411  ;  Eichar  v.  Kistler,  14  Pa.  St.  282,  53  Am.  quent  upon  the  act  of  seduction  except  injury 

Dec.  551.  to  or  loss  of  character.    Smith  v.  Milburn,  17 

Tennessee.  —  Franklin  v.  McCorkle,   16  Lea  Iowa  30. 

(Tenn.)  609,  57  Am.  Rep.  244.    See  also  Brad-  9.  Presumption. —  Gunder  v.  Tibbits,  153  Ind. 

shaw  v.  Jones,  103  Tenn.  331,  76  Am.  St.  Rep.  591  ;  Robinson  r.  Powers,  129  Ind.  480;  Gem- 

655.  mill  v.  Brown,  25  Ind.  App.  6;  West  v.  Druff, 

4.  Seduction  by  Married  Man.  — Marshall  v.  55  Iowa  335.  See  also  Hodges  v.  Bales,  102 
Taylor,  98  Cal.  55,  35  Am.  St.  Rep.  144.    See  Ind.  494. 

also  Gunder  v.  Tibbits,  153  Ind.  591;  White  v.  10.  Measure  of  Proof  Required.  —  Hence,  an  in- 

Gregory,  126  Ind.  95;  Hawn  v.  Banghart,  76  struction    that    "the   law    presumes   that  the 

Iowa  683,  14  Am.  St.  Rep.  261  ;  Bradshaw  v.  plaintiff,  prior  to  her  intercourse  with  defend- 

Jones,   103  Tenn.  331,  76  Am.  St.  Rep.  655;  ant  (if  you  find  that  he  had  intercourse  with 

Klopfer  v.  Bromme,  26  Wis.  372.  her),  was  of  chaste  character,  and  this  pre- 

5.  Chastity  Necessary.  —  Bailey  v.  O'Bannon,  sumption  remains  until  it  is  overcome  by  clear 
28  Mo.  App.  39.  and   satisfactory  evidence."   is   erroneous,  be- 

(5,  See  Robinson  v.  Powers,  129  Ind.  480.  cause  the  proof  need  not  be  clear;  it  is  sufficient 
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d.  Question  for  Jury.  —  Whether  the  woman  claimed  to  have  been 
seduced  was  or  was  not  chaste  at  the  time  of  her  seduction  is  a  question  of 
fact  for  the  jury.1 

III.  Civil  Liability  Not  Affected  by  Criminal.  — The  civil  liability  of  a 
seducer  is  not  affected  by  the  various  statutes  which  have  been  enacted  mak- 
ing seduction  a  criminal  offense  and  providing  for  the  punishment  thereof, 
and  hence  a  defendant  cannot  defeat  the  action  by  setting"  up  the  fact  that  he 
is  liable  to  be  criminally  prosecuted  for  his  act,  or  even  a  conviction  or 
acquittal  on  such  a  trial,2  nor  will  a  previous  prosecution  and  conviction 
of  the  seducer  upon  a  charge  of  fornication  and  bastardy  bar  a  civil  suit  by 
the  master  for  the  seduction  of  his  servant,  the  prosecutrix.3 

IV.  Common-law  Action  —  1.  In  Whom  Right  of  Action  Lies — a.  Father 
of  Woman  Seduced  —  (i)  Rule  Stated.  —  The  general  rule  of  the  common 
law  is  that  the  father  of  the  woman  seduced  is  the  person  who  is  entitled  to 
bring  an  action  against  the  seducer  for  his  tort.4 


that  it  is  satisfactory  to  the  mind  of  the  jury. 
West  v.  Druff,  55  Iowa  335. 

1.  Dalman  v.  Koning,  54  Mich.  320. 

2.  Civil  Liability  Not  Affected  by  Criminal.  — 
Haymond  v.  Saucer,  84  Ind.  3  ;  Milliken  v.  Long, 
188  Pa.  St.  411;  Eichar  v.  Kistler,  14  Pa.  St. 
282,  53  Am.  Dec.  551. 

In  Canada  it  has  been  held  that  whenever,  in 
a  civil  action  for  seduction,  it  turns  out  upon 
the  trial  that  the  act  complained  of  was  not 
merely  a  trespass,  but  a  felony,  it  is  proper  to 
direct  an  acquittal;  for  the  civil  injury  merges 
in  the  higher  offense,  and  the  policy  of  the  law 
is  that  the  party  wronged  must  first  bring  the 
offender  to  justice  for  the  crime,  before  he 
seeks  compensation  to  himself  by  a  civil  action 
for  damages.  When,  therefore,  in  any  such 
case,  the  fact  appears  to  be  that  a  felony  has 
been  committed,  and  there  is  no  evidence  to 
lead  to  any  other  conclusion,  the  judge  is 
bound  to  direct  an  acquittal,  not  on  account  of 
any  claim  the  defendant  has  to  be  held  inno- 
cent of  the  trespass,  but  out  of  regard  to  the 
policy  of  the  law,  which  makes  that  the  judge's 
duty.    Brown  v.  Dalby,  7  U.  C.  Q.  B.  160. 

But  a  Previous  Acquittal  on  an  Indictment  for 
Rape  on  the  plaintiff's  daughter  is  not  a  bar 
to  an  action  by  the  father  for  the  seduction  of 
his  daughter.    Cole  v.  Hubble,  26  Ont.  279. 

3.  Conviction  for  Fornication  and  Bastardy.  — 
Wilson  v.  Sproul,  3  P.  &  W.  (Pa.)  49. 

4.  Father's  Right  of  Action  —  England.  — 
Terry  v.  Hutchinson,  L.  R.  3  Q.  B.  599,  9  B. 
&  S.  487,  37  L.  J.  Q.  B.  257,  18  I..  T.  N.  S. 
521,  16  W.  R.  932;  Bennett  v.  Allcott,  2  T.  R. 
166.  See  also  Parker  v.  Bailey,  4  Dowl.  &  R. 
215,  16  E.  C.  L.  195  ;  Maunder  v.  Venn,  M.  & 
M.  323,  22  E.  C.  L.  323,  31  Rev.  Rep.  734; 
Norton  v.  Jason,  Style  398. 

United  States.  —  Mudd  v.  Clements,  3  Cranch 
(C.  C.)  3. 

Arkansas.  —  Patterson  v.  Thompson,  24  Ark. 
55  ;  Simpson  v.  Grayson,  54  Ark.  404. 

Georgia.  —  Kendrick  v.  McCrary,  1 1  Ga. 
603. 

Indiana.  —  Thompson  v.  Young,  51  Ind.  599; 
Bolton  v.  Miller,  6  Ind.  262  ;  Hill  v.  Wilson,  8 
Blackf.  (Ind.)  123;  Boyd  v.  Bird,  8  Blackf. 
(Ind.)  113,  44  Am.  Dec.  740.  See  also  Kreag 
v.  Anthus,  2  Ind.  App.  482  ;  Taylor  v.  Shelkett, 
66  Ind.  297  ;  Duncan  v.  Welty,  20  Ind.  44. 

Kentucky.  —  Pence  v.  Dozier,  7  Bush  (Ky.) 
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133.  See  also  Burks  v.  Shain,  2  Bibb  (Ky.) 
341,  5  Am.  Dec.  616. 

Maryland.  —  Lamb  v.  Taylor,  67  Md.  85. 
Michigan.  —  Stoudt   v.    Shepherd,    73  Mich. 
588 ;  Dalman  v.  Koning,  54  Mich.  320 ;  Fisher 
v.  Hood,  14  Mich.  189.    See  also  Case  v.  Smith. 
107  Mich.  416,  61  Am.  St.  Rep.  341. 

Mississippi.  —  Ellington  v.  Ellington,  47  Miss. 
329- 

Missouri.  —  Comer  v.  Taylor,  82  Mo.  341; 
Mohelsky  v.  Hartmeister,  68  Mo.  App.  318. 

New  Hampshire.  —  Lunt  v.  Philbrick,  59  N. 
H.  59- 

Nezv  Jersey.  —  Clark  v.  Clark,  63  N.  J.  L.  1  ; 
Vanhorn  v.  Freeman,  6  N.  J.  L.  322.  See  also 
Noice  v.  Brown,  39  N.  J.  L.  569. 

New  York.  —  Lawyer  v.  Fritcher,  130  N.  Y. 
239,  27  Am.  St.  Rep.  521,  affirming  54  Hun 
(N.  Y.)  586;  Graham  v.  Wallace,  50  N.  Y. 
App.  Div.  101  ;  Furman  v.  Van  Sise,  56  N.  Y. 
435.  IS  Am.  Rep.  441  ;  White  v.  Nellis,  31  N. 
Y.  405,  88  Am.  Dec.  282,  afh~rmi)ig  31  Barb. 
(N.  Y.)  279;  Mulvehall  v.  Millward,  11  N.  Y. 
343 ;  Kerns  v.  Hagenbuchle,  60  N.  Y.  Super. 
Ct.  228;  Hogan  v.  Cregan,  6  Robt.  (N.  Y.)  138; 
Ingerson  v.  Miller,  47  Barb.  (N.  Y.)  47;  Wells 
v.  Padgett,  8  Barb.  (N.  Y.)  323;  Lampman  v. 
Hammond,  3  Thomp.  &  C.  (N.  Y.)  293  ;  Stiles 
v.  Tilford,  10  Wend.  (N.  Y.)  338;  Clark  v. 
Fitch,  2  Wend.  (N.  Y.)  459;  Foster  v.  Scoffield, 
1  Johns.  (N.  Y.)  297 ;  Akerley  v.  Haines,  2 
Cai.  (N.  Y.)  292,  2  Am.  Dec.  187. 

North  Carolina.  —  Abbott  v.  Hancock,  123  N. 
Car.  99;  Scarlett  v.  Norwood,  115  N.  Car.  284; 
Hood  v.  Sudderth,  111  N.  Car.  215;  Briggs  v. 
Evans,  5  Ired.  L.  (27  N.  Car.)  16. 

North  Dakota.  —  Ingwaldson  v.  Skrivseth,  7 
N.  Dak.  388. 

Ohio.  —  Howland  v.  Carson,  28  Ohio  St.  625. 
Oregon.  —  Patterson  v.  Hayden,   17  Oregon 
238,  11  Am.  St.  Rep.  823;  Parker  v.  Monteith, 
7  Oregon  277. 

Pennsylvania.  —  Mohry  v.  Hoffman,  86  Pa. 
St.  358;  Fernsler  v.  Moyer,  3  W.  &  S.  (Pa.) 
416,  39  Am.  Dec.  33;  Hornketh  v.  Barr,  8  S. 
&  R.  (Pa.)  36.  11  Am.  Dec.  568. 

Tennessee.  —  See  Sellars  v.  Kinder,  1  Head 
(Tenn.)  134. 

Vermont.  —  See  Hubbell  v.  Wheeler,  2  Aik. 
(Vt.)  359- 

Wisconsin.  —  Lavery  v.  Crooke,  52  Wis.  612, 
38  Am.  Rep.  768. 
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(2)  Daughter  of  Legal  Age.  —  The  father's  right  of  action  for  the  seduction 
of  his  daughter  is  by  no  means  confined  to  cases  where  the  daughter  is  a 
minor  at  the  time  of  her  seduction,  but  extends  equally  to  cases  where  the 
daughter  has  attained  her  majority,  provided  that  she  continues  to  live  with 
him  as  a  member  of  his  family,  and  that  she  performs  services  for  him,  or  at 
least  that  he  has  a  right  to  command  her  services.1 

(3)  Married  Daughter  Living  zvith  Father  Apart  from  Husband.  —  In  an 
English  case,  where  a  married  woman,  separated  from  her  husband,  lived  with 
her  father,  and  acted  as  his  servant,  it  was  held  that  he  might  maintain  an 
action  against  a  person  by  whom  she  was  debauched  and  had  a  child.2 

(4)  Marriage  of  Daughter  to  Third  Person  Before  Confinement.  —  If  an 
unmarried  female  be  seduced,  and  pregnancy  follow,  or  sickness  therefrom, 
which  weakens  or  renders  her  less  able  to  work  or  serve,  the  father's  cause  of 
action  is  complete,  and  cannot  be  divested  by  the  subsequent  marriage  of  his 
daughter  to  a  third  person  before  the  birth  of  a  child.3  But  in  such  case  the 
parent  has  no  right  of  action  for  anything  which  occurred  after  the  marriage.4 

b.  Mother  of  Woman  Seduced  —  (1)  In  General — (a)  Rule  stated.  —  A 
mother  cannot  recover  for  the  seduction  of  her  daughter  during  the  lifetime 
of  the  father,5  but  where  at  the  time  of  the  seduction  the  father  of  the  woman 
is  dead,  the  mother  has  the  same  right  of  action  which  the  father  would 
otherwise  have  had.6 


Rule  Denied. —  In  Taylor  v.  Neill,  13  Quebec 
195,  it  was  held,  reversing  Neill  v.  Taylor,  15 
L.  C.  Rep.  102,  that  the  father  cannot  bring,  in 
his  own  name,  an  action  for  the  seduction  of 
his  daughter,  a  minor. 

1.  Daughter  of  Legal  Age —  England.  — 
Griffiths  v.  Teetgen,  15  C.  B.  344,  80  E.  C.  L. 
344.  24  L.  J.  C.  PI.  35,  1  Jur.  N.  S.  426,  3  W. 
R.  11  ;  Bennett  v.  Allcott,  2  T.  R.  166. 

Arkansas.  —  Paterson  v.  Thompson,  24  Ark. 
55- 

Georgia.  —  Kendrick  v.  McCrary,  11  Ga.  603. 
Illinois.  —  Garretson  v.  Becker,  52  111.  App. 
255- 

Kansas.  —  Anthony  v.  Norton,  60  Kan.  341, 
72  Am.  St.  Rep.  360. 

Kentucky.  —  Wilhoit  v.  Hancock,  5  Bush 
(Ky.)  567- 

Maine.  —  Beaudette  v.  Gagne,  87  Me.  534. 

Maryland.  —  Lamb  v.  Taylor,  67  Md.  85  ; 
Keller  v.  Donnelly,  5  Md.  211;  Mercer  v. 
Walmsley,  5  Har.  &  J.  (Md.)  27,  9  Am.  Dec. 
486. 

Missouri.  —  Vossel  v.  Cole,  10  Mo.  634,  47 
Am.  Dec.  136. 

New  Jersey.  —  Wert  v.  Strouse,  38  N.  J.  L. 
184;  Sutton  v.  Huffman,  32  N.  J.  L.  58. 

New  York.  —  Gray  v.  Durland,  si  N.  Y.  424, 
affirming  50  Barb.  (N.  Y.)  100;  Lipe  v.  Eisen- 
lerd,  32  N.  Y.  229.  See  also  Badgley  v.  Decker, 
44  Barb.  (N.  Y.)  577;  Moran  v.  Dawes,  4  Cow. 
(N.  Y.)  412. 

North  Carolina.  —  Briggs  v.  Evans,  5  Ired. 
L.  (27  N.  Car.)  16.  See  also  Hood  v.  Sud- 
derth.  11 1  N.  Car.  215. 

South  Carolina.  —  See  Villepigue  v.  Shular, 
3  Strobh.  L.  (S.  Car.)  462. 

Vermont.  —  Davidson  v.  Abbott,  52  Vt.  570, 
36  Am.  Rep.  767. 

West  Virginia.  —  Hudkins  v.  Haskins,  22  W. 
Va.  645- 

2.  Married  Daughter  Living  with  Father  Apart 
from  Husband. —  Harper  v.  Luffkin,  7  B.  &  C. 
387,  14  E.  C.  L.  58,  1  M.  &  R.  166,  6  L.  J.  K. 
B.  23,  31  Rev.  Rep.  236. 


3.  Marriage  of  Daughter  to  Third  Person  Before 

Confinement.  — Evans  v.  Watt,  2  Ont.  166.  In 
this  case  it  was  further  held,  however,  that,  the 
action  being  brought  at  the  instigation  of  the 
husband,  and  the  only  witnesses  examined  be- 
ing the  woman  and  her  husband,  and  there  be- 
ing no  mention  or  suggestion  of  any  sickness 
or  inability  to  serve  either  her  father  or  any 
other  person,  or  to  provide  for  herself,  a  non- 
suit would  not  be  disturbed. 

4.  See  Ryan  v.  Miler,  22  U.  C.  Q.  B.  87. 

5.  Mother  Has  No  Right  of  Action  During  Life 
of  Father.  —  Patterson  v.  Thompson,  24  Ark. 
55  ;  Hobson  v.  Fullerton,  4  111.  App.  282. 

Even  Though  the  Mother  Incur  the  Expenses  of 
Her  Daughter's  Confinement,  she  has  no  right  of 
action.    Patterson  v.  Thompson,  24  Ark.  55. 

6.  Mother's  Right  of  Action — England. — 
See  Andrews  v.  Askey,  8  C.  &  P.  7,  34  E.  C.  L. 
270. 

Illinois.  —  Heaps  v.  Dunham,  95  111.  583. 
Maryland.  —  Keller  v.  Donnelly,  5  Md.  211. 
Massachusetts.  —  See  Abrahams  v.  Kidney, 
104  Mass.  222,  6  Am.  Rep.  220. 

Mississippi.  ■ — ■  Ellington  v.  Ellington,  47  Miss. 
329. 

New  Jersey.  —  See  Harrison  v.  Newkirk,  20 
N.  J.  L.  176;  Anderson  v.  Rigg,  64  N.  J.  L. 
407. 

New  York.  —  Furman  v.  Van  Sise,  56  N.  Y. 
435.  IS  Am.  Rep.  441  ;  Lampman  v.  Hammond, 

3  Thomp.  &  C.  (N.  Y.)  293;  Sargent  v.   , 

S  Cow.  (N.  Y.)  106:  Moran  v.  Dawes,  4  Cow. 
(N.  Y.)  412;  Damon  v.  Moore,  5  Lans.  (N.  Y.) 
454;  Gray  v.  Durland,  si  N.  Y.  424,  affirming 
50  Barb.  (N.  Y.)  100.  See  also  Hitchman  v. 
Whitney,  9  Hun  (N.  Y.)  512. 

South  Carolina.  —  Villepigue  v.  Shular,  3 
Strobh.  L.  (S.  Car.)  462. 

Daughter  of  Age  and  Owner  of  Establishment.  — 
An  action  on  the  case  per  quod  servitium  amisit 
will  lie  against  a  seducer  in  favor  of  a  widowed 
mother  living  with  her  daughter  who  is  over 
twenty-one  years  of  age  and  is  owner  of  the  es- 
tablishment, but  renders  service  to  the  mother 
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(b)  Presumption  that  Father  Alive.  —  The  presumption  of  the  law  is  that  the 
father  of  the  woman  is  alive,  and  the  mother  must,  in  order  to  maintain  an 
action,  show  that  the  contrary  is  the  case.1 

Where  the  Father  Has  Been  Absent  and  Unheard  from  for  more  than  seven  years,  the 
mother  has  a  right  of  action.'-4 

(c)  Death  of  Father  After  Seduction  but  Before  Loss  of  Service.  —  It  has  been  asserted 
that  the  mother  of  the  woman  seduced  cannot  maintain  an  action  for  the 
seduction  where  at  the  time  of  the  seduction  the  father  of  the  woman  was 
living,  even  though  the  father  died  before  the  birth  of  the  child.3 

The  Contrary  View  has,  however,  been  asserted  by  the  court  of  Netv  Jersey, 
which  has  held  that  a  mother  may  sue  for  debauching  her  daughter  per  quod, 
the  loss  of  service  being  after,  but  the  seduction  before,  the  father's  death, 1 
and  the  same  view  has  been  held  in  Tennessee ,s 

(d)  Effect  of  Remarriage  of  Mother.  —  It  has  been  said  that  the  fact  that  the 
mother  had  intermarried  again  and  had  a  second  husband  living  did  not 
deprive  her  of  her  right  of  action,  where  the  proof  showed  that  though  she 
had  nominally  a  second  husband  living  she  was  really  the  head  and  support 
of  the  family;  that  she  in  fact  owned  and  was  possessed  of  a  farm,  which  she 
carried  on  and  cultivated  as  her  own,  and  had  her  own  separate  business  and 
estate;  and  that  the  daughter  seduced  was  but  sixteen  years  of  age.* 

(e)  Actual  Service  Necessary.  —  In  Pennsylvania  the  rule  is  that  the  mother, 
not  being  bound  to  maintenance,  can  maintain  the  action  only  by  proving 
actual  service  at  the  time  of  seduction.7 

(2)  Mother  of  Bastard  Daughter.  — As  a  bastard  has,  in  the  eyes  of  the 
law,  no  father,  the  mother  of  a  bastard  daughter,  being  the  only  parent,  has 
the  same  right  of  action  for  the  seduction  of  the  daughter  as  the  father  of  the 
woman  seduced  would  ordinarily  have,  or  as  the  widowed  mother  of  a  legiti- 
mate daughter  would  have.8  Of  course,  however,  there  is  a  presumption 
that  the  daughter  is  legitimate.9 

(3)  Mother  Carrying  On  Independent  Business. — In  New  York  the  Supreme 
Court,  while  recognizing  the  common-law  rule  that  a  mother  could  not  main- 
tain an  action  for  the  seduction  of  her  daughter  while  her  husband  was  living, 
has  held  that  under  a  statute  declaring  that  the  earnings  from  carrying  on  the 
business  of  keeping  a  boarding  house  by  a  married  woman  should  be  her  sole 
and  separate  property,  a  woman  who  was  separated  from  her  husband  and 


and  family.  Villepigue  v.  Shular,  3  Strobh.  L. 
(S.  Car.)  462. 

1.  Presumption  that  Father  Alive.  —  Hobson 
v.  Fullerton,  4  111.  App.  282. 

2.  Absence  of  Father. —  See  Davidson  v.  Ab- 
bott, 52  Vt.  570,  36  Am.  Rep.  767. 

3.  Death  of  Father  After  Seduction  but  Before 
Birth  of  Child. —  Heinrichs  v.  Kerchner,  35  Mo. 
378;  Vossel  v.  Cole,  10  Mo.  634,  47  Am.  Dec. 
136;  Logan  v.  Murray,  6  S.  &  R.  (Pa.)  175,  9 
Am.  Dec.  422;  Smart  v.  Hay,  12  U.  C.  C.  P. 
528. 

4.  New  Jersey  Rule.  —  Coon  v.  Moffitt,  3  N. 
J.  L.  169.  In  this  case,  however,  Kirkpatrick, 
C.  J.,  was  of  the  contrary  opinion. 

5.  Tennessee  Rule. —  Parker  v.  Meek,  3  Sneed 
(Tenn.)  29.  The  court  considered  this  a  case 
where  the  daughter  was  not  living  with  the 
plaintiff  at  the  time  of  the  seduction,  but  was 
living  with  her  and  performing  services  at  the 
time  of  the  birth  of  the  child.  See  infra,  sec- 
tion V.  3.  a.  (2)  (d)  Return  to  Father's  floitse 
After  Seduction. 

6.  Remarriage  of  Mother. —  Lampman  v.  Ham- 
mond, 3  Thomp.  &  C.  (N.  Y.)  293. 


7.  Actual  Service  Necessary. —  Dunlap  Lin- 
ton, 144  Pa.  St.  335;  Fernsler  v.  Moyer,  \V. 
&  S.  (Pa.)  416,  39  Am.  Dec.  33;  South  v.  Den- 
niston,  2  Watts  (Pa.)  474. 

A  widowed  mother  with  whom  the  daughter 
did  not  live  at  the  time  of  the  seduction  cannot 
maintain  an  action  therefor  although  the  lying 
in  took  place  at  the  mother's  house  and  the  ex- 
penses were  paid  by  her.  South  v.  Denniston, 
2  Watts  (Pa.)  474. 

Express  Contract  Necessary.  —  Matthews  v. 
Koch,  20  Pa.  Co.  Ct.  363. 

8.  Mother  of  Bastard  Daughter  Has  Right  of 
Action.  —  Muckleroy  v.  Burnham,  1  U.  C.  Q.  B. 
351.  See  also  Hobson  v.  Fullerton,  4  111.  App. 
282;  Smart  v.  Hay,  12  U.  C.  C.  P.  528. 

Where  a  Husband  Adopts  the  Illegitimate 
Daughter  of  His  Wife  into  his  family,  and  she  is 
bred  and  brought  up  by  him,  he  stands  111  loco 
parentis  towards  her,  and  can  maintain  an  ac- 
tion for  her  seduction.  See  Bracy  v.  Kibbe,  31 
Barb.  (  N.  Y.)  273.  See  also  infra,  this  section. 
c.  Other  Person  in  Loco  Parentis. 

9.  Presumption  of  Legitimacy.  —  Hobson  v. 
Fullerton,  4  111.  App.  282. 
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conducted  a  boarding  house  had  a  right  of  action  for  the  seduction  of  her 
daughter  and  servant.1 

(4)  Where  Mother  Legal  Custodian  of  Daughter.  —  It  has  been  considered 
that  a  mother  may  have  a  right  of  action  for  the  seduction  of  her  daughter, 
even  during  the  lifetime  of  the  father,  where,  for  any  reason,  she,  and  not 
the  father,  has  the  legal  custody  of  the  daughter.8 

(5)  Where  Father  Living  Out  of  State. — It  has  been  held  that,  at  com- 
mon law,  a  mother  has  a  right  of  action  as  mistress  for  the  seduction  of  her 
daughter,  where  her  husband,  the  father  of  the  woman  seduced,  is  living  out 
of  the  state  or  province.3 

c.  Other  Person  in  Loco  Parentis.  —  The  right  of  action  is  not  strictly 
confined  to  the  natural  parents  of  the  woman  seduced,  but  may  be  sustained 
by  a  person  who  stands  in  loco  parentis  to  her.4  Thus,  when  they  stand  in 
this  relation,  the  action  may  be  maintained  by  the  woman's  guardian,5 
brother,0  brother-in-law,7  grandfather,8  uncle,9  aunt,10  cousin,11  stepfather,12 
or  father  by  adoption,13  subject,  of  course,  to  the  same  restrictions  and 
requirements  as  would  obtain  were  the  action  brought  by  the  father  or 
mother  of  the  woman  seduced.14 


1.  Mother  Carrying  On  Independent  Business.  — 

Badgley  v.  Decker,  44  Barb.  (N.  Y.)  577. 

2.  Where  Mother  Legal  Custodian  of  Daughter. 

—  Furman  v.  Van  Sise,  56  N.  Y.  435,  15  Am. 
Rep.  441  ;  Lampman  v.  Hammond,  3  Thomp.  & 
C.  (N.  Y.)  293. 

3.  Where  Father  Out  of  State.  —  Abbott  v. 
Hancock,  123  N.  Car.  99;  Gould  v.  Erskine,  20 
Ont.  347,  11  Can.  L.  T.  47. 

4.  Person  in  Loco  Parentis  —  Illinois.  —  Ball  v. 
Bruce,  21  111.  161. 

Maryland.  —  Keller  v.  Donnelly,  5  Md.  211. 
New  Hampshire.  —  Davidson  v.  Goodall,  18 
N.  H.  423. 

New  York.  —  Ingersoll  v.  Jones,  5  Barb.  (N. 
Y.)  661  ;  Bartley  v.  Richtmyer,  4  N.  Y.  38,  53 
Am.  Dec.  338,  reversing  2  Barb.  (N.  Y.)  182; 
Certwell  v.  Hoyt,  6  Hun  (N.  Y.)  575. 

North  Carolina.  —  Kinney  v.  Laughenour,  89 
N.  Car.  365. 

Pennsylvania.  —  See  Wilson  v.  Sproul,  3  P. 
&  W.  (Pa.)  49- 

South  Carolina.  —  Villepigue  v.  Shular,  3 
Strobh.  L.  (S.  Car.)  462. 

5.  Guardian. —  Ball  v.  Bruce,  21  111.  161; 
Fernsler  v.  Moyer,  3  W.  &  S.  (Pa.)  416,  39  Am. 
Dec.  33.  See  also  Case  v.  Smith,  107  Mich. 
416,  61  Am.  St.  Rep.  341. 

The  Fact  of  Guardianship  Alone  does  not,  how- 
ever, give  any  right  of  action  for  the  seduction 
of  the  ward.  Blanchard  v.  Ilsley,  120  Mass. 
487,  21  Am.  Rep.  535.  In  this  case  the  court 
said :  "  The  fact  that  the  plaintiff  was  also  the 
legally  appointed  guardian  carries  with  it  no 
right  to  the  service  of  the  ward,  and  no  obliga- 
tion to  support  her,  except  to  the  extent  of  the 
property  belonging  to  her,  which  came  to  his 
hands." 

6.  Brother.  —  Paterson  v.  Wilcox,  20  U.  C. 
C.  P.  385.  See  also  Straughan  v.  Smith,  19 
Ont.  558;  McKay  v.  Burley,  18  U.  C.  Q.  B. 
251. 

7.  Brother-in-law.  —  See  Ball  v.  Bruce,  21 
111.  161  ;  Wilson  v.  Sproul,  3  P.  &•  W.  (Pa.) 
49. 

8.  Grandfather.  —  Certwell  v.  Hoyt,  6  Hun 
(N.  Y.)  575. 

9.  Uncle.  —  Manvell  v.  Thomson,  2  C.  &  P. 


303,  12  E.  C.  L.  136,  31  Rev.  Rep.  666.  See  also 
Emery  v.  Gowen,  4  Me.  33,  16  Am.  Dec.  233. 

An  Uncle  by  Marriage  has  a  right  of  action 
when  he  stands  in  loco  parentis  and  the  woman 
performs  services.  Abernethy  v.  McPherson, 
26  U.  C.  C.  P.  516. 

10.  Aunt. —  Manvell  v.  Thomson,  2  C.  &  P. 
303,  12  E.  C.  L.  136  ;  Edmonson  v.  Machell,  2 
T.  R.  4;  Wilson  v.  Sproul,  3  P.  &  W.  (Pa.)  49. 

11.  Cousin.  —  Davidson  v.  Goodall,  18  N.  H. 
423.  . 

12.  Stepfather.  —  Kinney  v.  Laughenour,  89 
N.  Car.  365 ;  Maguinay  v.  Saudek,  5  Sneed 
(Tenn.)  146 ;  Waters  v.  Powers,  29  U.  C  Q.  B. 
336  ;  Mcintosh  v.  Tyhurst,  24  U.  C.  Q.  B.  443, 
overruling  Mcintosh  v.  Tyhurst^  23  U.  C.  Q.  B. 
S65- 

The  Stepfather  Is  Not  as  Such  Entitled  to  the 

Services  of  his  stepdaughter,  and  hence  where 
a  stepdaughter  leaves  the  house  of  her  step- 
father and  is  seduced  while  in  the  service  of  a 
third  person,  the  stepfather  cannot  maintain 
an  action  for  the  seduction,  although  before  the 
birth  of  the  child  she  returns  to  his  house,  en- 
gages in  his  service,  and  is  there  nursed  and 
attended  during  her  confinement.  Bartley  v. 
Richtmyer,  4  N.  Y.  38,  53  Am.  Dec.  338,  revers- 
ing 2  Barb.  (N.  Y.)  182.  See  also  Patterson  v. 
Thompson,  24  Ark.  55;  Bracy  v.  Kibbe,  31 
Barb.  (N.  Y.)  273. 

Joinder  of  Husband  and  Wife  as  Plaintiffs. — 
Smith  v.  Crooker,  23  U.  C.  Q.  B.  84,  followed  in 
Green  v.  Wright,  24  U.  C.  Q.  B.  245. 

13.  Father  by  Adoption.  —  Irwin  v.  Dearman, 
11  East  23,  10  Rev.  Rep.  423;  Nickells  v.  Gould- 
ing,  21  U.  C.  Q.  B.  366;  Bracy  v.  Kibbe,  31 
Barb.  (N.  Y.)  273  ;  Wilson  v.  Sproul,  3  P.  &  W. 
(Pa.)  49- 

14.  See  Maguinay  v.  Saudek,  5  Sneed  (Tenn.) 

146. 

In  order  to  entitle  a  person  who  is  not  the 
father  of  the  woman  seduced,  but  stands  in  loco 
parentis,  to  maintain  an  action  for  her  seduction, 
she  must  have  been  in  his  service  at  the  time 
the  seduction  took  place.  Bartley  v.  Richtmyer, 
4  N.  Y.  38,  53  Am.  Dec.  338,  overruling  as  to 
this  point  Ingersoll  v.  Jones,  5  Barb.  (N.  Y.) 
661. 
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d.  Master  of  Woman  Seduced.  —  The  basis  of  the  common-law  action 
for  seduction  being,  as  will  be  shown,  the  loss  by  the  master  of  the  services 
of  his  servant,1  it  is  necessarily  true  that,  even  independently  of  any  blood 
relationship  or  family  connection,  the  master  of  the  woman  seduced  has  a 
right  of  action  for  her  seduction  or  debauchment  if  he  has  in  consequence 
thereof  been  deprived  of  her  services,  to  which  he  was  entitled.2 

e.  Woman  Seduced  —  (i)  No  Right  of  Action.  —  It  is  well  settled  that  at 
common  law  a  woman  is  not  entitled  to  maintain  any  action  for  her  own 
seduction,3  though  she  may  prove  her  seduction  under  a  promise  of  mar- 
riage in  aggravation  of  damages  in  an  action  by  her  for  a  breach  of  such 
promise.4 

(2)  Exception  in  Case  of  Guardian  and  Ward.  —  While  the  general  rule 
above  stated  is  well  established,  the  courts  have  recognized  their  duty  to 
make  reasonable  exceptions  thereto;  and  it  has  been  held  that  a  female  ward 
may,  after  reaching  her  majority,  maintain  an  action  in  her  own  behalf  to 
recover  damages  of  her  personal  guardian  for  seduction  by  him  when  she  was 
under  the  statutory  age  of  consent.5  And  it  has  also  been  held  that  where 
the  guardian  of  a  female  infant  who  was  chaste,  uneducated,  and  utterly 
ignorant  of  the  meaning  of  the  term  sexual  intercourse,  took  indecent  liberties 
with  her  person  to  such  an  extent  as  to  excite  her  passions,  and  told  her  that 
such  conduct  was  not  improper  and  that  the  act  of  sexual  intercourse  would 
not  injure  her,  and  thereafter  permitted  his  minor  son,  who  was  a  well-grown 
lad  of  about  the  age  of  the  ward,  to  sleep  with  her  and  repeatedly  to  have 
sexual  intercourse  with  her,  by  means  of  which  she  became  pregnant,  the  ward 


1,  See  infra,  this  section,  2.  Basis  of  Right 
of  Action. 

2.  Master  —  England.  —  Fores  v.  Wilson, 
Peake  N.  P.  (ed.  1795)  55,  3  Rev.  Rep. 
652. 

Canada.  —  Mcintosh  v.  Tyhurst,  24  U.  C.  Q. 
B.  443  ;  McKersie  v.  McLean,  6  Ont.  428 ;  Ford 
v.  Gourlay,  42  U.  C.  Q.  B.  552. 

Illinois.  —  Anderson  v.  Ryan,  8  111.  583; 
Ball  v.  Bruce,  21  111.  161. 

Indiana. —  See  Thompson  v.  Young,  51  Ind. 
599- 

Massachusetts.  —  See  Howland  v.  Howland, 
114  Mass.  517,  19  Am.  Rep.  381. 

Mississippi. —  Ellington  v.  Ellington,  47 
Miss.  329. 

New  York.  —  Graham  v.  Wallace,  50  N.  Y. 
App.  Div.  101. 

Woman  Need  Not  Be  Employed  as  Menial  Ser- 
vant. —  Fores  v.  Wilson,  Peake  N.  P.  (ed. 
'79S)  55,  3  Rev.  Rep.  652. 

Seduction  After  Hiring  but  Before  Actual  Ser- 
vice.—  Where  a  servant  girl  was  engaged  to  go 
to  service  in  the  country,  but  owing  to  the 
state  of  the  roads  was  compelled  to  wait  sev- 
eral weeks,  during  which  time  she  was  se- 
duced, it  was  held  that  the  master  could  bring 
an  action  against  the  seducer,  as  he  had  a 
vested  right  to  her  services  from  the  time  she 
was  hired.  Ewing  v.  M'Donald,  reported  in 
Australian  Argus  Sept.  17,  1887,  cited  in  Ewing 
v.  McDonald,  Kerferd  &  Box's  Dig.  of  Victoria 
Reports  687. 

loss  of  Service  Necessary.  —  Where  the  action 
is  brought  by  a  master  who  is  not  the  parent, 
loss  of  service  must  be  proved.  Anderson  v. 
Ryan,  8  111.  583. 

Facts  Not  Constituting  Relation  of  Master  and 
Servant.  —  See  Blanchard  v.  Ilsley,  120  Mass. 
487,  21  Am.  Rep.  535. 


3.  Woman  Seduced  Has  No  Right  of  Action  — 

England.  —  See  Norton  v.  Jason,  Style  398. 

Illinois.  —  Heaps  v.  Dunham,  95  111.  583. 

Indiana.  —  Bartlett  v.  Kochel,  88  Ind.  425; 
Galvin  v.  Crouch,  65  Ind.  56 ;  Thompson  v. 
Young,  51  Ind.  599;  Dowling  v.  Lrapo,  65  Ind. 
209.    See  also  Wilson  v.  Shepler,  86  Ind.  275. 

Kansas.  —  Cole  v.  Hoeburg,  36  Kan.  263. 

Kentucky.  —  Woodward  v.  Anderson,  9  Bush 
(Ky.)  624;  Cline  v.  Templeton,  78  Ky.  550. 

Massachusetts.  —  Paul  v.  Frazier,  3  Mass. 
71,  3  Am.  Dec.  95. 

Missouri.  —  Jordan  v.  Hovey,  72  Mo.  574,  37 
Am.  Rep.  447. 

New  York.  —  Disler  v.  McCauley,  66  N.  Y. 
App.  Div.  42 ;  Graham  v.  Wallace,  50  N.  Y. 
App.  Div.  101  ;  Hogan  v.  Cregan,  6  Robt.  (N. 
Y.)  138;  Hamilton  v.  Lomax,  26  Barb.  (N.  Y.) 
615,  6  Abb.  Pr.  (N.  Y.)  142. 

North  Carolina.  —  Hood  -'.  Sudderth,  m  N. 
Car.  215. 

North  Dakota.  —  Ingwaldson  v.  Skrivseth,  7 
N.  Dak.  388. 

Ohio.  —  Howland  v.  Carson,  28  Ohio  St.  625. 

Oregon.  —  Breon  v.  Henkle,  14  Oregon  494. 

Pennsylvania.  —  Weaver  v.  Bachert,  2  Pa. 
St.  80,  44  Am.  Dec.  159. 

Rhode  Island.  —  Conlon  V.  Cassidy,  17  R.  I. 
518. 

Tennessee.  —  Conn  v.  Wilson,  2  Overt. 
(Tenn.)  233,  5  Am.  Dec.  663. 

The  Soundness  of  This  Doctrine  Has  Been 
Doubted. —  See  Weiher  v.  Meyersham,  50  Mich. 
602;  Hood  v.  Sudderth,  11 1  N.  Car.  216. 

4.  Aggravation  of  Damages  in  Action  for  Breach 
of  Promise  of  Marriage. —  Disler  v.  McCauley. 
66  N.  Y.  App.  Div.  42.  See  also  the  title 
Breach  op  Promise  of  Marriage,  vol.  4,  p.  ss.?. 

5.  Seduction  by  Guardian.  —  <  iraham  v.  Wal- 
lace, 50  N.  Y.  App.  Div.  101. 
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could  recover  damages  of  the  guardian  for  the  injury  which  she  had  suffered.1 
/.  Person  Betrothed  to  Woman  Seduced.  —  A  betrothed  person  has 
no  right  of  action  for  the  seduction  of  his  affianced.9 

2.  Basis  of  Right  of  Action  —  a.  Rule  Stated.  —  The  father's  3  common- 
law  right  of  action  is  not,  however,  based  upon  his  parental  relation,  but  solely 
upon  the  relation  of  master  and  servant  existing  between  him  and  his 
daughter,"*  and  the  loss  of  the  services  of  the  daughter  which  has  resulted 
from  the  wrongful  act  of  the  defendant  is  the  gist  of  the  action.5 


1.  Brattain  v.  Cannady,  96  Ind.  266. 

2.  Person  Betrothed  to  Woman  Seduced.  —  Case 
v.  Smith,  107  Mich.  416,  61  Am.  St.  Rep.  341. 

3.  Use  of  Term  Father.  —  In  discussing  the 
basis  of  the  common-law  right  of  action,  and 
what  constitutes  the  relation  of  master  and 
servant,  the  principles  have  been  stated  with 
reference  to  the  father,  regardless  of  whether 
the  particular  actions  in  which  the  principles 
were  enunciated  were  brought  by  the  father, 
mother,  or  other  person  in  loco  parentis.  This 
has  been  thought  advisable,  as  it  avoids  the 
confusion  which  might  arise  from  using  differ- 
ent terms,  and  as  the  principles  discussed  are 
applicable  no  matter  by  whom  the  action  is 
brought. 

4.  Bight  of  Action  Based  on  Relation  of  Master 

and  Servant  —  England.  —  Hedges  v.  Tagg,  L. 
R.  7  Exch.  283,  41  L.  J.  Exch.  169,  20  W.  R. 
976;  Carr  v.  Clarke,  2  Chit.  260,  18  E.  C.  L. 
328;  Thompson  v.  Ross,  5  H.  &  N.  16,  29  L.  J. 
Exch.  1,  5  Jur.  N.  S.  11 33,  1  L.  T.  N.  S.  43,  8 
W.  R.  44  ;  Manly  v.  Field,  7  C.  B.  N.  S.  96,  97 
E.  C.  L.  96,  29  L.  J.  C.  PI.  79,  6  Jur.  N.  S. 
300;  Whitbourne  v.  Williams,  (1901)  2  K.  B. 
722,  70  L.  J.  K.  B.  933,  85  L.  T.  N.  S.  271 ; 
Dodd  v.  Norris,  3  Campb.  519,  14  Rev.  Rep. 
832;  Manvell  v.  Thomson,  2  C.  &  P.  303,  12 
E.  C.  L.  136,  31  Rev.  Rep.  666;  Rist  v.  Faux, 
4  B.  &  S.  409,  116  E.  C.  L.  409,  32  L.  J.  Q.  B. 
386,  io  Jur.  N.  S.  202,  8  L.  T.  N.  S.  737,  11 
W.  R.  918;  Mann  v.  Barrett,  6  Esp.  32,  9  Rev. 
Rep.  80s  ;  Holloway  v.  Abell,  7  C.  &  P.  528,  32 
E.  C.  L.  615;  Bennett  v.  Allcott,  2  T.  R.  166; 
Harris  v.  Butler,  2  M.  &  W.  539,  M.  &  H.  117, 
6  L.  J.  Exch.  133,  1  Jur.  608.  See  also  Grif- 
fiths v.  Teetgen,  15  C.  B.  344,  80  E.  C.  L.  344, 
24  L.  J.  C.  PI.  35,  1  Jur.  N.  S.  426,  3  W.  R.  11; 
Torrence  v.  Gibbins,  5  Q.  B.  297,  48  E.  C.  L. 
297. 

Canada.  —  Anderson  v.  Rannie,  12  U.  C.  C. 
P.  536;  Healey  v.  Crummer,  11  U.  C.  C.  P.  527; 
Simpson  v.  Read,  9  N.  Bruns.  52;  Hebb  v. 
Lawrence,  7  Manitoba  222 ;  Lake  v.  Bemiss,  4 
U.  C.  C.  P.  430 ;  Entner  v.  Benneweis,  24  Ont. 
407;  Straughan  v.  Smith,  19  Ont.  558.  See 
also  McKersie  v.  McLean,  6  Ont.  428. 

United  States.  —  Barbour  v.  Stephenson,  32 
Fed.  Rep.  66,  affirmed  140  U.  S.  48. 

Alabama.  ~ — Roberts  v.  Connelly,  14  Ala.  235. 

Arkansas.  —  Patterson  v.  Thompson,  24  Ark. 
55;  Simpson  v.  Grayson,  54  Ark.  404. 

Georgia.  —  Kendrick  v.  McCrary,  11  Ga.  603. 

Illinois.  —  Doyle  v.  Jessup,  29  111.  460.  See 
also  Heaps  v.  Dunham,  05  111.  583. 

Indiana.  —  Boyd  v.  Bird,  8  Blackf.  (Ind.) 
113,  44  Am.  Dec.  740. 

Iowa. —  Stevenson  v.  Belknap,  6  Iowa  97, 

71  Am.  Dec.  392. 
Kansas.  —  Anthony  v.  Norton,  60  Kan.  341, 

72  Am.  St.  Rep.  360. 


Maine.  —  Beaudette  v.  Gagne,  87  Me.  534. 
Maryland.  —  Greenwood    v.    Greenwood,  28 
Md.  369. 

Mississippi.  —  Ellington  v.  Ellington,  47 
Miss.  329. 

Missouri.  —  Hartman  v.  McCrary,  59  Mo. 
App.  571  ;  Comer  v.  Taylor,  82  Mo.  341. 

New  Jersey.  —  Van  Horn  v.  Freeman,  6  N. 
J.  L.  322  ;  Sutton  v.  Huffman,  32  N.  J.  L.  58. 

New  York.  —  Furman  v.  Van  Sise,  56  N.  1T. 
435,  15  Am.  Rep.  441  ;  White  v.  Nellis,  31  N.  Y. 
405,  88  Am.  Dec.  282,  affirming  31  Barb.  (N. 
Y.)  279;  Hogan  v.  Cregan,  6  Robt.  (N.  Y.) 
138;  Ingerson  v.  Miller,  47  Barb.  (N.  Y.)  47; 
Bartley  v.  Richtmyer,  4  N.  Y.  38,  53  Am.  Dec. 
338,  reversing  2  Barb.  (N.  Y.)  183 :  George  v. 
Van  Horn,  9  Barb.  (N.  Y.)  527;  Ingersoll  v. 
Jones,  5  Barb.  (N.  Y.)  661. 

North  Carolina.  —  Briggs  v.  Evans,  5  Ired. 
L.  (27  N.  Car.)  16;  Kinney  v.  Laughenour,  89 
N.  Car.  365  ;  Phipps  v.  Garland,  3  Dev.  &  B.  L. 
(20  N.  Car.)  44. 

Oregon.  —  Breon  v.  Henkle,  14  Oregon  494. 
Pennsylvania.  —  Matthews  v.  Koch,  20  Pa. 
Co.  Ct.  363;  Moritz  v.  Garnhart,  7  Watts  (Pa.) 
302,  32  Am.  Dec.  762. 

Tennessee.  —  Parker  v.  Meek,  3  Sneed 
(Tenn.)  29. 

Virginia. —  Lee  v.  Hodges,  13  Gratt.  (Va.) 
726;  White  v.  Campbell,  13  Gratt.  (Va.)  573; 
Fry  v.  Leslie,  87  Va.  269. 

West  Virginia.  —  Hudkins  v.  Haskins,  22  W. 
Va.  645- 

Relation  Must  Exist  at  Time  of  Seduction.  — 

Davies  v.  Williams,  10  Q.  B.  725,  59  E.  C.  L. 
725,  16  L.  J.  Q.  B.  369,  11  Jur.  750. 

5.  Loss  of  Service  Gist  of  Action  —  England.  — 
Manly  v.  Field,  7  C.  B.  N.  S.  96,  97  E.  C.  L. 
96,  29  L.  J.  C.  PI.  79,  6  Jur.  N.  S.  300;  Irwin 
v.  Dearman,  11  East  23,  10  Rev.  Rep.  423; 
Hedges  v.  Tagg,  L.  R.  7  Exch.  283,  41  L.  J. 
Exch.  169,  20  W.  R.  976;  Grinnell  v.  Wells,  7 
M.  &  G.  1033,  49  E.  C.  L.  1033.  8  Scott  N.  R. 
741,  2  Dowl.  &  L.  610,  14  L.  J.  C.  PI.  19,  8  Jur. 
1101  ;  Eager  v.  Grimwood,  1  Exch.  61,  16  L.  J. 
Exch.  236  ;  Satterthwaite  v.  Dewhurst,  4  Dougl. 
315,  26  E.  C.  L.  378,  5  East  47,  note,  7  Rev. 
Rep.  654,  note.  See  also  Norton  v.  Jason,  Style 
398. 

Canada.  —  Healey  v.  Crummer,  11  U.  C.  C. 
P.  527;  Simpson  v.  Read,  9  N.  Bruns.  52; 
Hebb  v.  Lawrence,  7  Manitoba  222 ;  Harrison 
v.  Prentice,  28  Ont.  140,  affirmed  24  Ont.  App. 
677;  McCreary  v.  Grundy,  39  U.  C.  Q.  B.  316; 
Lake  v.  Bemiss,  4  U.  C.  C.  P.  430 ;  Ryan  v. 
Miller,  22  U.  C.  Q.  B.  87;  Gould  v.  Erskine, 
20  Ont.  347,  11  Can.  L.  T.  47. 

Arkansas.  —  Patterson  v.  Thompson,  24  Ark. 
55- 

Illinois.  —  Grable  v.  Margrave,  4  111.  372,  38 
Am.  Dec.  88. 
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b.  Knowledge  by  Defendant  of  Relation  of  Master  and  Servant 
Not  Necessary.  —  It  is  not  necessary  that  the  defendant  should  know  that 
the  woman  seduced  was  the  servant  of  the  plaintiff,  her  father.1 

c  Immaterial  How  Loss  of  Service  Caused.  —  It  may  be  laid  down 
as  a  general  rule  that  if  there  is  a  loss  of  service  it  does  not  matter  how  such 
loss  was  caused.  Thus,  it  is  not  necessary  that  pregnancy  should  follow  the 
intercourse,2  for  the  loss  of  service  resulting  from  the  communication  to  the 
daughter  of  a  venereal  disease  is  sufficient.3  But  even  the  communication  of 
such  a  disease  is  not  necessary,4  for  there  is  and  can  be  no  sound  distinction 
between  loss  of  service,  as  the  result  of  physical  disability  produced  by 
physical  causes  alone,  and  loss  of  service  which  is  the  result  of  mental  suffering 
and  disturbance.5 

d.  Loss  Must  Be  Direct  Consequence  of  Seduction.  —  But  in  order 
to  sustain  an  action  by  a  father  for  the  seduction  of  his  daughter,  the  loss  of 
service  must  be  the  direct  and  immediate,  and  not  a  remote,  consequence  of 
the  seduction.6 


Iowa.  —  Humble  v.  Shoemaker,  70  Iowa  223. 
Maine.  —  Emery  v.  Gowen,  4  Me.  33,  16  Am. 
Dec.  233. 

Maryland.  —  Keller  v.  Donnelly,  5  Md.  211. 

Massachusetts.  —  Blagge  v.  Ilsley,  127  Mass. 
191,  34  Am.  Rep.  361  ;  Hatch  v.  Fuller,  131 
Mass.  574;  Cook  v.  Bartlett,  179  Mass.  576. 

Missouri.  —  Heinrichs  v.  Kerchner,  35  Mo. 
378;  Hartman  v.  McCrary,  59  Mo.  App.  571. 

New  Jersey.  —  Ogborn  v.  Francis,  44  N.  J.  L. 
441,  43  Am.  Rep.  394;  Anderson  v.  Rigg,  64 
N.  J.  L.  407  ;  Clark  v.  Clark,  63  N.  J.  L.  1  ; 
Sutton  v.  Huffman,  32  N.  J.  L.  58. 

New  York.  —  Lawyer  v.  Fritcher,  130  N.  Y. 
239,  27  Am.  St.  Rep.  521,  affirming  54  Hun  (N. 
Y.)  586;  Dain  v.  Wycoff,  7  N.  Y.  191  ;  Bartley 
v.  Richtmyer,  4  N.  Y.  38,  53  Am.  Dec.  338, 
reversing  2  Barb.  (N.  Y.)  182;  Ingerson  v. 
Miller,  47  Barb.  (N.  Y.)  47;  Knight  v.  Wilcox, 
15  Barb.  (N.  Y.)  280;  George  v.  Van  Horn,  9 
Barb.  (N.  Y.)  523  ;  Wells  v.  Padgett,  8  Barb. 
(N.  Y.)  323  ;  Akerley  v.  Haines,  2  Cai.  (N.  Y.) 
292,  2  Am.  Dec.  187  ;  Hogan  v.  Cregan,  6  Robt. 

(N.  Y.)  138;  Sargent  v.  ,  5  Cow.  (N.  Y.) 

116.  See  also  Shufelt  v.  Rowley,  4  Cow.  (N. 
Y.)  58. 

North  Carolina.  —  Scarlett  v.  Norwood,  115 
N.  Car.  284 ;  McDaniel  v.  Edwards,  7  Ired.  L. 
(29  N.  Car.)  408. 

Oregon. —  Patterson  v.  Hayden,  17  Oregon 
238,  11  Am.  St.  Rep.  822;  Breon  v.  Henkle,  14 
Oregon  494. 

Pennsylvania.  —  Wilson  v.  Sproul,  3  P.  &  W. 
(Pa.)  49;  Logan  v.  Murray,  6  S.  &  R.  (Pa.) 
175,  9  Am.  Dec.  422;  Matthews  v.  Koch,  20 
Pa.  Co.  Ct.  363. 

South  Carolina.  —  Villepigue  v.  Shular,  3 
Strobh.  L.  (S.  Car.)  462. 

Tennessee.  —  Parker  v.  Meek,  3  Sneed 
(Tenn.)  29. 

Virginia.  —  Clem  v.  Holmes,  33  Gratt.  (Va.) 
722,  36  Am.  Rep.  793  ;  Fry  v.  Leslie,  87  Va. 
269;  White  v.  Campbell,  13  Gratt.  (Va.)  573. 

West  Virginia.  —  Hudkins  v.  Haskins,  22 
W.  Va.  645- 

The  Mere  Act  of  Carnal  Intercourse  with  the 
Daughter  does  not.  according  to  the  common 
law,  give  any  right  of  action  to  the  father. 
There  must  concur  the  pregnancy,  the  sickness 
incident  thereto,  and,  theoretically,  the  conse- 
quent loss  of  service,  but,  in  reality,  the  loss  of 


the  comfort  and  society  of  the  daughter,  and  of 
the  honor  of  the  father  and  his  family  ;  so  that 
the  debauchery,  the  pregnancy,  the  sickness 
consequent  thereupon,  involving  the  disability 
and  disgrace  of  the  daughter,  are  all  constitu- 
ents of  the  cause  of  action.  White  v.  Murtland, 
71  111.  250,  22  Am.  Rep.  100. 

Loss  Must  Result  from  Act  of  Intercourse.  — 
Comer  v.  Taylor,  82  Mo.  341. 

Where  Charge  of  Carnal  Knowledge  of  Daughter 
Merely  Consequential.  —  Where  the  gist  of  an 
action  under  the  complaint  is  a  trespass  in  un- 
lawfully and  forcibly  entering  the  plaintiff's 
dwelling  house,  and  allegations  that  the  de- 
fendant debauched,  carnally  knew,  and  ravished 
the  plaintiff's  daughter,  are  merely  consequen- 
tial and  in  aggravation  of  damages,  it  is  not 
necessary  to  allege  or  prove  the  loss  of  service. 
Donohtte  v.  Dyer,  23  Ind.  521. 

1.  Clark  v.  Clark,  63  N.  J.  L.  1. 

2.  Pregnancy  Not  Necessary.  —  Patterson  v. 
Thompson,  24  Ark.  55  ;  Blagge  v.  Ilsley,  127 
Mass.  191,  34  Am.  Rep.  361  ;  Abrahams  v.  Kid- 
ney, 104  Mass.  222,  6  Am.  Rep.  220;  Stoudt  v. 
Shepherd,  73  Mich.  588. 

3.  Venereal  Disease.  —  Mohelsky  v.  Hart- 
meister,  68  Mo.  App.  318;  White  v.  Nellis,  31 
N.  Y.  405,  88  Am.  Dec.  282,  affirming  31  Barb. 
(N.  Y.)  279- 

4.  Blagge  v.  Ilsley,  127  Mass.  191.  34  Am. 
Rep.  361  ;  Abrahams  v.  Kidney,  104  Mass.  222, 
6  Am.  Rep.  220. 

5.  Loss  of  Service  Resulting  from  Mental  Suf- 
fering.—  Blagge  v.  Ilsley,  127  Mass.  191,  34 
Am.  Rep.  361. 

The  Mental  Suffering  Must  Be  Caused  by  the 
Seduction,  for  if  the  loss  of  health  is  caused  by 
mental  suffering  which  is  not  the  consequence 
of  the  seduction,  but  is  produced  by  subsequent 
intervening  causes,  such  as  abandonment  by  the 
seducer,  shame  resulting  from  exposure,  or 
other  similar  causes,  the  loss  of  services  is  too 
remote  a  consequence  of  the  criminal  act,  and 
the  action  cannot  be  maintained.  Abrahams  v. 
Kidney,  104  Mass.  222,  6  Am.  Rep.  220.  See 
also  infra,  this  subsection,  Loss  Must  Be  Direct 
Consequence  of  Seduction. 

6.  Loss  Must  Be  Direct  Consequence  of  Seduction. 
—  Accordingly,  where  the  defendant  seduced 
the  plaintiff's  daughter,  and  no  pregnancy  fol- 
lowed, nor  was  any  loss  of  service  sustained 
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e.  Intercourse  Without  Seduction.  —  Under  this  rule  of  the  com- 
mon law  basing  the  right  of  action  upon  the  loss  of  services,  it  has  been  held 
that  the  parent  may  maintain  an  action  for  such  loss  resulting  from  the 
defendant's  carnal  intercourse  with  the  daughter  without  what  is  properly 
termed  seduction.1 

/.  Modern  Relaxation  of  Rule  —  (i)  In  General.  — For  a  long 
time  the  courts  have  recognized  the  fact  that  the  relation  of  master  and  serv- 
ant and  the  loss  of  services  were  merely  fictions  of  the  common  law,  set  up 
for  the  purpose  of  allowing  the  awarding  of  some  reparation  to  the  father  for 
the  much  more  real  and  substantial  injury  which  he  suffered  in  his  parental 
relation.  And  consequently  the  rules  in  respect  to  these  matters  have  been 
very  considerably  relaxed.* 

(2)  Nominal  Relation  of  Master  and  Servant  Sufficient.  —  Proof  of  the  mere 
nominal  relation  of  master  and  servant  should  be  sufficient  to  give  the  parent 
a  footing  in  court  to  recover  damages  commensurate  with  his  injury.3 
Hence,  it  is  held  that  the  relation  of  master  and  servant  is  sufficiently  estab- 
lished if  it  appear  that  the  parent,  at  the  time  of  the  seduction,  had  the  legal 
right  to  control  or  command  the  services  of  the  daughter,  and  it  is  not  neces- 
sary to  prove  actual  service  rendered  by  the  daughter.4 

(3)  Slightest  Service  Sufficient.  —  Similarly,  it  is  now  well  established  that 
the  performance  by  the  daughter  of  the  slightest  acts  of  service  is  sufficient  to 
entitle  the  father  to  maintain  an  action  for  her  seduction.5 


till  three  months  after  the  seduction,  when  the 
daughter  suffered  some  illness  in  consequence 
of  being  threatened  with  exposure,  it  was  held 
that  an  action  would  not  lie  for  the  seduction. 
Knight  v.  Wilcox,  14  N.  Y.  413,  reversing  18 
Barb.  (N.  Y.)  212. 

Similarly,  where  after  the  girl  had  lived  for 
a  considerable  period  of  time  in  criminal  inti- 
macy with  the  defendant  he  abandoned  her  and 
she  fell  sick  in  consequence  of  his  desertion, 
it  was  held  that  the  loss  of  service  did  not  re- 
sult from  the  wrong,  but  from  its  cessation, 
and  therefore  the  action  would  not  be.  Boyle 
v.  Brandon,  13  M.  &  W.  738.  See  also  Abra- 
hams v.  Kidney,  104  Mass.  222,  6  Am.  Rep. 
220. 

1.  Intercourse  Without  Seduction.  —  See  Hill 
v.  Wilson,  8  Blackf.  (Ind.)  123;  Blagge  v. 
Ilsley,  127  Mass.  191,  34  Am.  Rep.  361. 

2.  Relaxation  of  the  Rule.  —  See  Anthony  v. 
Norton,  60  Kan.  341,  72  Am.  St.  Rep.  360; 
Stoudt  v.  Shepherd,  73  Mich.  588 ;  Villepigue 
v.  Shular,  3  Strobh.  L.  (S.  Car.)  462;  Parker 
v.  Meek,  3  Sneed  (Tenn.)  29;  Fry  v.  Leslie,  87 
Va.  269 ;  Hudkins  v.  Haskins,  22  W.  Va.  645. 
See  also  infra,  this  title.  Damages. 

3.  Nominal  Relation  of  Master  and  Servant  Suf- 
ficient.—  Simpson  v.  Grayson,  54  Ark.  404; 
Garretson  v.  Becker,  52  111.  App.  255. 

4.  Maunder  v.  Venn,  M.  &  M.  323,  22  E.  C. 
L.  323,  31  Rev.  Rep.  734;  Roberts  v.  Connelly, 
14  Ala.  235  ;  Hudkins  -'.  Haskins,  22  W.  Va. 
645- 

5.  Slightest  Service  Sufficient  —  England.  — 
Manly  v.  Field,  7  C.  B.  N.  S.  96,  97  E.  C.  L. 
96,  29  L.  J.  C.  PI.  79,  6  Jur.  N.  S.  300  ;  Carr  v. 
Clarke,  2  Chit.  260,  18  E.  C.  L.  328. 

Canada.  —  Hebb  v.  Lawrence,  7  Manitoba 
222. 

Arkansas.  —  Patterson  v.  Thompson,  24  Ark. 
55- 

Delaware.  —  Herring  v.  Jester,  2  Houst. 
(Del.)  66. 


Georgia.  —  Kendrick    v.    McCrary,    11  Ga. 

603. 

Illinois.  —  Garretson  v.  Becker,  52  111.  App. 
255;  Ball  v.  Bruce,  21  111.  161;  Bayles  v.  Bur- 
gard,  48  111.  App.  371  ;  Doyle  v.  Jessup,  29  111. 
460;  Garretson  v.  Becker,  52  111.  App.  255. 

Kansas. — -Anthony  v.  Norton,  60  Kan.  341, 
72  Am.  St.  Rep.  360. 

Maine.  —  Emery  v.  Gowen,  4  Me.  33,  16  Am. 
Dec.  233  ;  Beaudette  v.  Gagne,  87  Me.  534. 

Maryland.  —  Lamb  v.  Taylor,  67  Md.  85. 

Massachusetts.  —  Kennedy  v.  Shea,  110  Mass. 
147,  14  Am.  Rep.  584. 

Michigan.  —  Stoudt  v.  Shepherd,  73  Mich. 
588. 

Mississippi.  —  Ellington     v.     Ellington,  47 

Miss.  329. 

Missouri.  —  Vossel  v.  Cole,  10  Mo.  634,  47 
Am.  Dec.  136. 

New  Jersey.  —  Sutton  v.  Huffman,  32  N.  J. 
L.  58;  Middleton  v.  Nichols,  62  N.  J.  L.  636; 
Anderson  v.  Rigg,  64  N.  J.  L.  407. 

New  York.  —  Badgley  v.  Decker,  44  Barb. 
(N.  Y.)  577;  Knight  v.  Wilcox,  15  Barb.  (N. 
Y.)  279 ;  Moran  v.  Dawes,  4  Cow.  (N.  Y.) 
412. 

North  Carolina.  —  McDaniel  v.  Edwards,  7 
Ired.  L.  (29  N.  Car.)  408 ;  Briggs  v.  Evans,  5 
Ired.  L.  (27  N.  Car.)  16;  Kinney  v.  Laughen- 
our,  89  N.  Car.  365. 

Pennsylvania.  —  Logan  v.  Murray,  6  S.  &  R. 
(Pa.)  175,  9  Am.  Dec.  422;  Moritz  v.  Gam- 
hart,  7  Watts  (Pa.)  302,  32  Am.  Dec.  762; 
Wilson  v.  Sproul,  3  P.  &  W.  (Pa.)  49. 

South  Carolina.  —  Villepigue  v.  Shular,  3 
Strobh.  L.  (S.  Car.)  462. 

West  Virginia.  —  Hudkins  v.  Haskins,  22  W. 
Va.  645. 

Service  Must  Be  Actual,  though  Merely  Formal. 

—  Patterson  v.  Thompson.  24  Ark.  55. 

Service  Proved  Need  Be  Nothing  More  than 
Nominal.  — Anthony  v.  Norton,  60  Kan.  341,  72 
Am  St.  Rep.  360. 
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(4)  Presumption  of  Service.  —  Again,  it  has  been  asserted  that  the  perform- 
ance of  such  acts  of  service  as  are  necessary  to  the  maintenance  of  the  action 
may  be  presumed  from  the  fact  that  the  daughter  lives  in  her  father's  house 
as  a  member  of  his  family.1 

(5)  Right  to  Command  Service  Sufficient.  —  So,  also,  some  of  the  cases 
hold  that  no  actual  service  need  be  shown,  but  it  is  sufficient  to  maintain  the 
action  that  the  father  has  the  right  to  command  the  services  of  the  daughter 
who  has  been  seduced,2  for  where  this  right  exists  the  relation  of  master  and 
servant  will  be  presumed.3 

(6)  Slightest  Loss  of  Service  Sufficient.  —  Similarly,  with  respect  to  the  loss 
of  service,  proof  of  the  slightest  loss  of  service,  or  the  most  trifling  injury,  if 
the  direct  result  of  the  wrongful  act,  is  sufficient  to  uphold  the  action.4 

(7)  Loss  of  Service  Presumed.  —  Where  the  parent  has  the  right  to  com- 
mand the  services  of  the  daughter,  such  loss  of  service  as  is  necessary  to 
maintain  the  action  will  be  presumed.5 

3.  Common-law  Right  of  Action  Not  Superseded  by  Statutes.  —  Statutes  provid- 
ing a  civil  remedy  for  seduction  do  not,  in  the  absence  of  an  expression  of  a 
legislative  intent  that  such  shall  be  their  effect,  supersede  the  common-law 
remedy  of  the  father  or  mother  for  the  seduction  of  the  daughter,  but  merely 
provide  an  alternative  remedy  or  dispense  with  some  of  the  common-law 
requirements  to  a  recovery.6 

4.  Form  of  Action.  —  As  to  the  common-law  form  of  action  to  be  brought 
by  a  parent  for  the  seduction  of  his  daughter,  the  authorities  are  not  uniform. 
In  some  cases  trespass  has  been  held  to  be  the  proper  remedy,7  while  other 


1.  Service  Presumed.  —  Evans  v.  Walton,  L. 
R.  2  C.  P.  615,  36  L.  J.  C.  PI.  307,  17  L.  T.  N. 
S.  92,  15  W.  R.  1062;  Harris  v.  Butler,  2  M.  & 
W.  539,  M.  &  H.  1 17,  6  L.  J.  Exch.  133,  1  Jur. 
608;  Dunlap  v.  Linton,  144  Pa.  St.  335,  revers- 
ing 8  Lane.  L.  Rev.  65 ;  Parker  v.  Meek,  3 
Sneed  (Tenn.)  29.  See  also  the  cases  cited  in 
the  next  two  notes  infra. 

2.  Right  to  Command  Services  Sufficient  — 
England.  —  Holloway  v.  Abell,  7  C.  &  P.  528, 
32  E.  C.  L.  615;  Maunder  v.  Venn,  M.  &  M. 
323,  22  E.  C.  L.  323. 

Delaware.  —  Herring  v.  Jester,  2  Houst. 
(Del.)  66.  Compare  Robinson  v.  Burton,  5 
Harr.  (Del.)  335. 

Illinois.  —  Garretson  v.  Becker,  52  DL  App. 
255  ;  Anderson  v.  Ryan,  8  111.  583. 

Maine.  —  Emery  v.  Gowen,  4  Me.  33,  16  Am. 
Dec.  233. 

Mississippi.  —  Ellington  v.  Ellington,  47 
Miss.  329. 

New  York.  —  Hewitt  v.  Prime,  21  Wend. 
(N.  Y.)  81  ;  Bartley  v.  Richtmyer,  4  N.  Y.  38, 
53  Am.  Dec.  338,  reversing  2  Barb.  (N.  Y.) 
182;  Ingerson  v.  Miller,  47  Barb.  (N.  Y.)  47; 
Hewitt  v.  Prime,  21  Wend.  (N.  Y.)  79. 

North  Carolina.  —  Hood  v.  Sudderth,  in  N. 
Car.  215. 

Pennsylvania.  —  Wilson  v.  Sproul,  3  P.  &  W. 
(Pa.)  49;  Logan  v.  Murray,  6  S.  &  R.  (Pa.) 
175,  9  Am.  Dec.  422. 

Tennessee.  —  Parker  v.  Meek,  3  Sneed 
(Tenn.)  29. 

West  Virginia.  —  Hudkins  v.  Haskins,  22 
W.  Va.  645. 

Compare  Vossel  v.  Cole,  10  Mo.  634,  47  Am. 
Dec.  136. 

3.  Relation  of  Master  and  Servant  Presumed  — 

United  States.  —  Barbour  v.  Stephenson,  32 
Fed.  Rep.  66,  affirmed  140  U.  S.  48. 


Maine.  —  Beaudette  v.  Gagne,  87  Me.  534. 
Maryland.  —  Mercer  v.  Walmsley,  5  Har.  & 
J.  (Md.)  27,  9  Am.  Dec.  486. 

Missouri.  —  Hartman  v.  McCrary,  59  Mo. 
App.  57 1. 

New  Jersey.  —  Vanhorn  v.  Freeman,  6  N.  J. 
L.  322. 

New  York.  —  Millar  v.  Thompson,  1  Wend. 
(N.  Y.)  447;  Nickleson  v.  Stryker,  10  Johns. 
(N.  Y.)  115,  6  Am.  Dec.  318;  Martin  v.  Payne, 
9  Johns.  (N.  Y.)  387,  6  Am.  Dec.  288. 

South  Carolina.  —  Villepigue  v.  Shular,  3 
Strobh.  L.  (S.  Car.)  462. 

West  Virginia.  —  Riddle  v.  McGinnis,  22  W. 
Va.  253  ;  Hudkins  v.  Haskins,  22  W.  Va.  645. 

4.  Slightest  Loss  of  Services  Sufficient.  —  In- 
gerson v.  Miller,  47  Barb.  (N.  Y.)  47. 

Any  Accustomed  Service  Lost  to  the  father  will 
be  sufficient,  provided  it  is  service  due,  and  not 
merely  voluntary.  Sutton  v.  Huffman,  32  N.  J. 
L.  58. 

5.  Loss  of  Service  Presumed.  —  See  Manvell  v. 
Thomson,  2  C.  &  P.  303,  12  E.  C.  L.  136,  31 
Rev.  Rep.  666 ;  Simpson  v.  Read,  9  N.  Bruns. 
52;  Blanchard  v.  Ilsley,  120  Mass.  487,  21  Am. 
Rep.  535  ;  Middleton  v.  Nichols,  62  N.  J.  L. 
636 ;  Lampman  v.  Hammond,  3  Thomp.  &  C. 
(N.  Y.)  293. 

6.  Common-law  Remedy  Not  Superseded  by 
Statute. —  Updegraff  v.  Bennett,  8  Iowa  72 ; 
Smith  v.  Milburn,  17  Iowa  30;  Wilhoit  v.  Han- 
cock, 5  Bush  (Ky.)  567. 

7.  Trespass  Held  to  Be  the  Proper  Form  —  Eng- 
land. —  Woodward  v.  Walton,  2  Bos.  &  Pul. 
N.  R.  476;  Jones  v.  Brown,  1  Esp.  217.  See 
also  Tullidge  v.  Wade,  3  Wils.  C.  PI.  18; 
Speight  v.  Oliviera,  2  Stark:  493,  3  E.  C.  L. 
501,  20  Rev.  Rep.  728. 

Iowa.  —  Zerfing  v.  Mourer,  2  Greene  (Iowa) 
520. 
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decisions  have  considered  that  the  father  should  seek  relief  by  an  action  on 
the  case,1  but  the  view  has  also  been  asserted  that  either  trespass  or  case  may 
be  the  proper  form  of  action.*  This  question  is  not,  however,  as  important 
now  as  it  was  before  the  adoption  by  many  jurisdictions  of  codes  abolishing 
the  distinctions  between  forms  of  action.3 

V.  What  Constitutes  Relation  of  Master  and  Servant  —  1.  Contract  for 
Services  Not  Necessary.  —  It  is  not  necessary  to  the  father's  right  of  action  that 
there  should  be  any  contract  for  the  services  of  his  daughter,4  even  though 
she  be  of  full  age,5  for  where  she  lives  with  her  parent  the  presumption  is  that 
she  is  his  servant.6 

2.  Payment  of  Wages  Not  Necessary.  —  Neither  is  it  necessary  to  entitle  the 
father  to  recover  damages  for  the  seduction  of  his  daughter  that  he  should 
have  paid  her  any  wages  for  the  services  rendered  as  his  servant.7 

3.  Whether  Daughter  Must  Reside  with  Father  —  a.  Rule  in  United 
STATES — -(i)  Minor  Daughter  —  (a)  General  Rule  Stated. — -The  rule  is  settled 
in  the  United  States  that  it  is  not  necessary,  in  order  to  constitute  the  rela- 
tion of  master  and  servant  between  a  father  and  his  minor  daughter,  so  as  to 
entitle  him  to  recover  for  her  seduction,  that  she  should  reside  with  him. 
He  may  maintain  the  action  though  she  is  not  a  member  of  his  household,8 


Maryland.  —  See  Greenwood  v.  Greenwood, 
28  Md.  369. 

New  York.  —  Akerley  v.  Haines,  2  Cai.  (N. 
Y.)  292.  See  also  Foster  v.  Scoffield,  1  Johns. 
(N.  Y.)  297. 

Pennsylvania.  —  See  Dunlap  v.  Linton,  144 
Pa.  St.  335,  reversing  8  Lane.  L.  Rev.  65. 

Vermont. —  Hubbell  v.  Wheeler,  2  Aik.  (Vt.) 
359- 

1.  Case  Held  to  Be  the  Proper  Form  —  England. 

—  Cox  v .  Rolt,  2  Wils.  C.  PI.  253 ;  Cooke  v. 
Sayer,  2  Burr.  753 ;  Macfadzen  v.  Olivant,  6 
East  387;  Bennett  v.  Allcott,  2  T.  R.  167.  See 
also  Taylor  v.  Neri,  1  Esp.  385. 

United  States.- — Mudd  v.  Clements,  3  Cranch 
(C.  C.)  3. 

Indiana.  —  See  Hill  v.  Wilson,  8  Blackf. 
(Ind.)  123. 

Massachusetts.  —  Kennedys.  Shea,  110  Mass. 
147. 

New  York.  —  Ingersoll  v.  Jones,  5  Barb.  (N. 
Y.)  661  ;  Hewitt  v.  Prime,  21  Wend.  (N.  Y.) 
79;  Stiles  v.  Tilford,  10  Wend.  (N.  Y.)  338. 
See  also  Bartley  v.  Richtmyer,  4  N.  Y.  38,  re- 
versing 2  Barb.  (N.  Y.)  182;  Sargent  v.  , 

5  Cow.  (N.  Y.)  106. 

Ohio.  —  See  Keplinger  v.  Sherrick,  Wright 
(Ohio)  103. 

Pennsylvania.  —  Hornketh  v.  Barr,  8  S.  &  R. 
(Pa.)  36.  See  also  Zitzer  v.  Merkel,  24  Pa.  St. 
408. 

Tennessee.  —  See  Sellars  v.  Kinder,  1  Head 
(Tenn.)  134. 

Virginia.  —  Clem  v.  Holmes,  33  Gratt.  (Va.) 

722. 

For  Merely  Debauching  a  man's  daughter,  un- 
accompanied by  an  unauthorized  entry  into  the 
father's  premises,  the  action  is  case.  Mercer 
v.  Walmsley,  5  Har.  &  J.  (Md.)  27.  See  also 
Clough  v.  Tenney,  5  Me.  446. 

2.  Either  Trespass  or  Case  Held  to  Be  Proper 

—  England.  ■ —  Chamberlain  v.  Hazelwood,  5  M. 

6  W.  515,  3  Jur.  1079,  7  Dowl.  816. 
Canada.  —  Cavan  v.  Welsh,  Draper  (U.  C.) 

246. 

Illinois.  —  White  v.  Murtland,  71  111.  250. 


Maryland.  —  Mercer  v.  Walmsley,  5  Har.  & 
J.  (Md.)  27. 

Mississippi.  —  Ellington  v.  Ellington,  47  Miss. 

329- 

New  Jersey.  —  Vanhorn  v.  Freeman,  6  N.  J. 
L.  322. 

New  York.  —  Damon  v.  Moore,  5  Lans.  (N. 
Y.)  454;  Moran  v.  Dawes,  4  Cow.  (N.  Y.)  412. 

North  Carolina.  —  Briggs  v.  Evans,  5  Ired. 
L.  (27  N.  Car.)  16. 

Pennsylvania.  —  Logan  v.  Murray,  6  S.  &  R. 
(Pa.)  175;  Fernsler  v.  Moyer,  3  W.  &  S.  (Pa.) 
416. 

Tennessee.  —  Parker  v.  Meek,  3  Sneed 
(Tenn.)  29. 

West  Virginia.  — ■  See  Hudkins  v.  Haskins, 
22  W.  Va.  645. 

An  action  for  seducing  the  daughter  and 
servant  of  the  plaintiff  may  be  brought  either 
in  trespass  for  the  direct  injury,  per  quod 
servitium  amisit,  or  in  case  for  the  conse- 
quential damage.  Chamberlain  v.  Hazelwood, 
5  M.  &  W.  515,  3  Jur.  1079,  7  Dowl.  816. 

3.  Abolition  of  Distinction  Between  Forms  of 
Action.  —  Damon  v.  Moore,  5  Lans.  (N.  Y.)  454. 

4.  Contract  for  Services  Not  Necessary.  —  Van- 
horn  v.  Freeman,  6  N.  J.  L.  322;  Hudkins  v. 
Haskins.  22  W.  Va.  645. 

6.  Daughter  of  Age.  —  Rennett  v.  Allcott,  2 
T.  R.  166;  Kendrick  v.  McCrary,  11  Ga.  603; 
Lamb  v.  Taylor,  67  Md.  85  :  Badgley  v.  Decker, 
44  Barb.  (N.  Y.)  577  ;  Briggs  v.  Evans,  s  Ired. 
L.  (27  N.  Car.)  16;  Davidson  v.  Abbott,  52 
Vt.  570,  36  Am.  Rep.  767. 

6.  Presumption.—  Badgley  v.  Decker,  44  Barb. 
(N.  Y.)  577;  Dunlap  v.  Linton,  144  Pa.  St. 
33S»  reversing  8  Lane.  L.  Rev.  65 ;  Hebb  v. 
Lawrence,  7  Manitoba  222. 

7.  Payment  of  Wages  Not  Necessary.  —  Lamb 
v.  Taylor,  67  Md.  85  ;  Vanhorn  v.  Freeman,  6 
N.  J.  L.  322. 

8.  Daughter  Need  Not  Be  Member  of  Father's 
Household — Alabama.  —  Roberts  v.  Connelly, 
14  Ala.  235. 

Arkansas.  —  Simpson    v.    Grayson,    54  Ark. 
404 ;  Patterson  v.  Thompson,  24  Ark.  55. 
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but  is  in  the  actual  employment  of  another,1  enjoying  the  fruits  of  her  own 
labor  with  her  father's  consent,2  provided  he  has  not  relinquished,  past  the 
power  of  recall,  his  right  to  control  her  services.3 


Illinois.  —  White  v.  Murtland,  71  111.  250,  22 
Am.  Rep.  100. 

Indiana.  —  Bolton  v.  Miller,  6  Ind.  262  ;  Boyd 
v.  Bird,  8  Blackf.  (Ind.)  113,  44  Am.  Dec.  740. 

Maine- — Emery  v.  Gowen,  4  Me.  33,  16  Am. 
Dec.  233. 

Maryland.  —  Greenwood  v.  Greenwood,  28 
Md.  369;  Mercer  v.  Walmsley,  5  Har.  &  J. 
l,Md.)  27,  9  Am.  Dec.  486. 

Massachusetts.  —  Blagge  v.  Ilsley,  127  Mass. 
191,  34  Am.  Rep.  361  ;  Blanchard  v.  Ilsley,  120 
Mass.  487,  21  Am.  Rep.  535  ;  Kennedy  v.  Shea, 
no  Mass.  147,  14  Am.  Rep.  584. 

Mississippi.  —  Ellington  v.  Ellington,  47  Miss. 
329. 

Missouri.  —  Hartman  v.  McCrary,  59  Mo. 
App.  571. 

New  Jersey.  ■ —  Middleton  v.  Nichols,  62  N. 
J.  L.  636;  Vanhorn  v.  Freeman,  6  N.  J.  L.  322. 

New  York.  —  Certwell  v.  Hoyt,  6  Hun  (N. 
Y.)  575 ;  Furman  v.  Van  Sise,  56  N.  Y.  435, 
1 5  Am.  Rep.  441  ;  White  v.  Nellis,  31  N.  Y. 
405,  88  Am.  Dec.  282,  affirming  31  Barb.  (N. 
Y.)  279;  Mulvehall  v.  Millward,  11  N.  Y.  343; 
Bartley  v.  Richtmyer,  4  N.  Y.  38,  53  Am.  Dec. 
338,  reversing  2  Barb.  (N.  Y.)  182;  Clark  v. 
Fitch,  2  Wend.  (N.  Y.)  459 ;  Nickleson  v. 
Stryker,  10  Johns.  (N.  Y.)  115,  6  Am.  Dec. 
318;  Martin  v.  Payne,  9  Johns.  (N.  Y.)  387,  6 
Am.  Dec.  288. 

North  Dakota.  —  Ingwaldson  v.  Skrivseth,  7 
N.  Dak.  388. 

Pennsylvania.  —  Milliken  v.  Long,  188  Pa.  St. 
411  ;  Mohry  v.  Hoffman,  86  Pa.  St.  358;  Ferns- 
ler  v.  Moyer,  3  W.  &  S.  (Pa.)  416,  39  Am. 
Dec.  33;  South  v.  Denniston,  2  Watts  (Pa.) 
474;  Hornketh  v.  Barr,  8  S.  &  R.  (Pa.)  36,  11 
Am.  Dec.  568. 

Tennessee.  —  Wallace  v.  Clark,  2  Overt. 
(Tenn.)  93,  5  Am.  Dec.  654. 

West  Virginia.  —  Riddle  v.  McGinnis,  22  W. 
Va.  253  ;  Hudkins  v.  Haskins,  22  W.  Va.  645. 

1.  Daughter  in  Employment  of  Another,  — ■ 
Arkansas.  —  Simpson  v.  Grayson,  54  Ark.  404. 

Illinois.  —  White  v.  Murtland,  71  111.  250,  22 
Am.  Rep.  100. 

Indiana.  —  Bolton  v.  Miller,  6  Ind.  262  ;  Boyd 
v.  Bird,  8  Blackf.  (Ind.)  113,  44  Am.  Dec.  740. 

Massachusetts.  —  Kennedy  v.  Shea,  no  Mass. 
147,  14  Am.  Rep.  584. 

Mississippi.  —  Ellington  v.  Ellington,  47  Miss. 
329- 

Missouri.  —  Hartman  v.  McCrary,  59  Mo. 
App.  571. 

New  Jersey.  —  Middleton  v.  Nichols,  62  N. 
J.  L.  636. 

New  York.  —  Certwell  v.  Hoyt,  6  Hun  (N. 
Y.)  575;  Furman  v.  Van  Sise,  56  N.  Y.  435, 
15  Am.  Rep.  441  ;  White  v.  Nellis,  31  N.  Y. 
405,  88  Am.  Dec.  282,  affirming  31  Barb.  (N. 
Y.)  279;  Mulvehall  v.  Millward,  11  N.  Y.  343; 
Bartley  v.  Richtmyer,  4  N.  Y.  38,  53  Am.  Dec. 
338,  reversing  2  Barb.  (N.  Y.)  182;  Lampman 
v.  Hammond,  3  Thomp.  &  C.  (N.  Y.)  293 ; 
Clark  v.  Fitch,  2  Wend.  (N.  Y.)  459;  Martin 
v.  Payne,  9  Johns.  (N.  Y.)  387,  6  Am.  Dec. 
288. 


—  Ingwaldson  v.  Skrivseth,  7 
Mohry  v.  Hoffman,  86  Pa. 


North  Dakota. 
N.  Dak.  388. 

Pennsylvania.  - 
St.  358. 

West  Virginia.  —  Hudkins  v.  Haskins,  22  W. 
Va.  645 ;  Riddle  v.  McGinnis,  22  W.  Va.  253. 

Wisconsin.  —  Lavery  v.  Crooke,  52  Wis.  612, 
38  Am.  Rep.  768. 

2.  Enjoyment  by  Daughter  of  Fruits  of  Labor. 
—  Simpson  v.  Grayson,  54  Ark.  404;  Bolton  v. 
Miller,  6  Ind.  262;  Boyd  v.  Bird,  8  Blackf. 
(Ind.)  113,  44  Am.  Dec.  740;  Hartman  v.  Mc- 
Crary, 59  Mo.  App.  571  ;  Certwell  v.  Hoyt,  6 
Hun  (N.  Y.)  575 ;  Ingwaldson  v.  Skrivseth,  7 
N.  Dak.  388. 

3.  Right  to  Control  Services  —  Alabama.— 
Roberts  v.  Connelly,  14  Ala.  235. 

Arkansas.  —  Patterson  v.  Thompson,  24  Ark. 
55  ;  Simpson  v.  Grayson,  54  Ark.  404. 

Illinois.  —  Ball  v.  Bruce,  21  111.  161;  White 
v.  Murtland,  71  111.  250,  22  Am.  Rep.  100.  See 
also  Anderson  v.  Ryan,  8  111.  583. 

Indiana.  —  Boyd  v.  Bird,  8  Blackf.  (Ind.) 
113,  44  Am.  Dec.  740;  Bolton  v.  Miller,  6  Ind. 
262. 

Maine.  —  Emery  v.  Gowen,  4  Me.  33,  16  Am. 
Dec.  233. 

Maryland.  —  Greenwood  v.  Greenwood,  28 
Md.  369 ;  Mercer  v.  Walmsley,  5  Har.  &  J. 
(Md.)  27,  9  Am.  Dec.  486. 

Massachusets.  —  Blagge  v.  Ilsley,  127  Mass. 
191,  34  Am.  Rep.  361  ;  Blanchard  v.  Ilsley,  120 
Mass.  487,  21  Am.  Rep.  535;  Kennedy  v.  Shea, 
110  Mass.  147,  14  Am.  Rep.  584. 

Mississippi.  —  Ellington  v.  Ellington,  47  Miss. 
329- 

New  Jersey.  —  Middleton  v.  Nichols,  62  N. 
J.  L.  636. 

New  York.  —  Certwell  v.  Hoyt,  6  Hun  (N. 
Y.)  575;  Furman  v.  Van  Sise,  56  N.  Y.  435,  15 
Am.  Rep.  441  ;  White  v.  Nellis,  31  N.  Y.  405, 
88  Am.  Dec.  282,  affirming  31  Barb.  (N.  Y.) 
279 :  Mulvehall  v.  Millward,  11  N.  Y.  343  ; 
Bartley  v.  Richtmyer,  4  N.  Y.  38,  53  Am.  Dec. 
338.  reversing  2  Barb.  (N.  Y.)  182;  Lampman 
v.  Hammond,  3  Thomp.  &  C.  (N.  Y.)  293; 
Clark  v.  Fitch,  2  Wend.  (N.  Y.)  459;  Martin 
v.  Payne,  9  Johns.  (N.  Y.)  387,  6  Am.  Dec. 
288. 

North  Dakota.  —  Ingwaldson  v.  Skrivseth,  7 
N.  Dak.  388. 

Pennsylvania.  —  Mohry  v.  Hoffman,  86  Pa. 
St.  358;  Hornketh  v.  Barr,  8  S.  &  R.  (Pa.)  36, 
1 1  Am.  Dec.  568  ;  South  v.  Denniston,  2  Watts 
(Pa.)  474. 

West  Virginia.  —  Riddle  v.  McGinnis,  22  W. 
Va.  253. 

Wisconsin.  —  Lavery  v.  Crooke,  52  Wis.  612, 
38  Am.  Rep.  768. 

See  also  the  cases  cited  in  the  last  three  pre- 
ceding notes. 

Father  Entitled  to  Daughter's  Services  until  She 
Attains  Age  of  Twenty-one.  —  Greenwood  v. 
Greenwood,  28  Md.  369. 

When  Daughter  Has    Left    Mother  Because 
Mother  Is  Prostitute.  —  A  daughter,  at  the  age  of 
eight  or  nine  years,  left  the  residence  of  her 
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(b)  Intention  to  Return.  —  It  is  not  even  necessary  that  the  daughter  should 
have  any  intention  of  returning  to  her  father's  house.1 

(c)  Rule  Where  Daughter  Bound  Out  to  Service  —  aa.  Rule  Stated.  —  Where  a 
daughter  is  bound  out  to  service,  the  right  of  her  father  to  command  her 
services  has  been  entirely  relinquished,  and  hence  he  cannot  recover  in  the 
event  of  her  seduction.2 

bb.  Cancellation  of  Indenture.  —  In  a  New  York  case  where  a  widow  bound 
her  daughter  as  an  apprentice,  and  the  daughter  was  seduced,  upon  which  the 
indentures  were  canceled  by  consent  and  the  daughter  returned  to  the  mother's 
house,  and  lay  in  there,  it  was  held  that  an  action  on  the  case  lay  for 
seduction,  at  the  suit  of  the  mother.3 

cc.  Indenture  Procured  to  Effect  Seduction.  —  In  an  action  for  the  seduction 
of  the  plaintiff's  daughter,  proof  that  the  defendant  procured  her  to  be 
indentured  to  him  as  a  servant,  as  a  means  of  effecting  the  seduction,  is  an 
answer  to  the  objection  that  the  plaintiff  was  not  entitled  to  her  services.4 

(2)  Daughter  of  Age — (a)  General  Rule  Stated. — Where  the  daughter  is  of 
legal  age,  the  father  has  no  right  of  action  for  her  seduction  unless  she  resides 
in  his  family  and  performs  services;5  for,  unless  she  does  so,  the  relation 
of  master  and  servant  does  not  ordinarily  exist  between  the  father  and  the 
daughter.6 

If  the  Relation  of  Master  and  Servant  Actually  Exists  between  the  father  and  his 


mother,  at  the  suggestion  of  friends,  because 
the  mother  was  a  common  prostitute,  and  went 
to  reside  in  the  family  of  the  defendant,  where 
she  continued  until  she  was  seventeen  or 
eighteen  years  of  age,  when  she  was  seduced 
by  him.  From  the  time  the  daughter  left  her 
mother's  house,  there  was  no  intercourse  be- 
tween her  and  her  mother,  and  the  latter  con- 
tinued to  be  and  was  at  the  time  of  bringing 
an  action  for  the  daughter's  seduction  a  prosti- 
tute. It  was  held  that  the  mother  could  not 
maintain  the  action.  Roberts  v.  Connelly,  14 
Ala.  235. 

1.  Intention  to  Return  Not  Necessary. —  Pat- 
terson v.  Thompson,  24  Ark.  55  ;  Boyd  v.  Bird, 
8  Blackf.  (Ind.)  113,  44  Am.  Dec.  740;  Martin 
v.  Payne,  9  Johns.  (N.  Y.)  387,  6  Am.  Dec. 
288;  Nickleson  v.  Stryker.  10  Johns.  (N.  Y.) 
115,  6  Am.  Dec.  318;  Bartley  v.  Richtmyer,  4 
N.  Y.  38,  S3  Am.  Dec.  338;  Mulvehall  v.  Mill- 
ward,  11  N.  Y.  343. 

2.  Where  Daughter  Bound  Out  to  Service  — 
Arkansas.  —  Patterson  v.  Thompson,  24  Ark. 
55- 

Maine.  —  Emery  v.  Gowen,  4  Me.  33,  16  Am. 
Dec.  233. 

Maryland.  —  Keller  v.  Donnelly,  5  Md.  211. 
Mississippi.  —  See  Ellington  v.  Ellington,  47 

Miss.  329. 

New  Jersey.  —  Ogborn  v.  Francis,  44  N.  J.  L. 
441,  43  Am.  Rep.  394- 

New  York.  —  Dain  v.  Wycoff,  7  N.  Y.  191. 

Pennsylvania.  —  See  Mohry  v.  Hoffman,  86 
Pa.  St.  358. 

There  Must  Be  a  Legal  Indenture.  —  Mohry  v. 
'Hoffman,  86  Pa.  St.  358.  But  compare  Emery 
v.  Gowen,  4  Me.  33,  16  Am.  Dec.  233. 

3.  Cancellation  of  Indenture.  —  Sargent  v. 
 .  5  Cow.  (N.  Y.)  106. 

4.  Indenture  Procured  to  Effect  Seduction.  — 
Dain  v.  Wyckoff,  18  N.  Y.  45,  72  Am.  Dec.  493. 
See  also  Dain  v.  Wycoff,  7  N.  Y.  191  ;  Ball  v. 
Bruce,  21  111.  161.  And  see  further  infra,  this 
section.  English  Rule  —  Hiring  with  Intent  to 
Seduce. 


5.  Daughter  Must  Reside  with  Father  and  Per- 
form Services  — Arkansas.  —  Patterson  v.  Thomp- 
son, 24  Ark.  55. 

Delaware.  —  Herring  v.  Jester,  2  Houst. 
(Del.)  66. 

Illinois.  —  Ball  v.  Bruce,  21  111.  161;  Garret- 
son  v.  Becker,  52  111.  App.  255. 

Kentucky.  —  Wilhoit  v.  Hancock,  5  Bush 
(Ky.)  567  ;  Applegate  v.  Ruble,  2  A.  K.  Marsh. 
(Ky.)  128. 

Maine.  —  Beaudette  v.  Gagne,  87  Me.  534 ; 
Emery  v.  Gowen,  4  Me.  33,  16  Am.  Dec.  233. 

Maryland.  —  Mercer  v.  Walmsley,  5  Har.  & 
J.  (Md.)  27,  9  Am.  Dec.  486;  Keller  v.  Don- 
nelly, 5  Md.  21 1. 

Mississippi. —  Ellington  v.  Ellington,  47  Miss. 
329. 

New  Jersey.  —  Wert  v.  Strouse,  38  N.  J.  L. 

184. 

New  York.  —  Miller  v.  Thompson,  1  Wend. 
(N.  Y.)  447;  Nickleson  v.  Stryker,  10  Johns. 
(N.  Y.)  us,  6  Am.  Dec.  318. 

North  Carolina.  —  Phipps  v.  Garland,  3  Dev. 

6  B.  L.  (20  N.  Car.)  44 ;  McDaniel  v.  Edwards, 

7  Ired.  L.  (29  N.  Car.)  408. 
Pennsylvania.  —  Logan  v.  Murray,  6  S.  &  R. 

(Pa.)  175,  9  Am.  Dec.  422;  South  v.  Dennis- 
ton,  2  Watts  (Pa.)  474;  Wilson  v.  Sproul,  3 
P.  &  W.  (Pa.)  49. 

South  Carolina.  —  Villepigue  v.  Shular,  3 
Strobh.  L.  (S.  Car.)  462. 

Virginia.  —  Lee  v.  Hodges,  13  Gratt.  (Va.) 
726. 

West  Virginia.  —  Hudkins  V.  Haskins,  22  W. 

Va.  645. 

Receipt  by  Father  of  Part  of  Wages.  —  An  ac- 
tion by  a  father  for  the  seduction  of  his 
daughter  will  not  lie  where  the  daughter  is  of 
full  age,  and  not  living  in  her  father's  family, 
but  in  the  actual  employment  of  another  person, 
though  her  father  was  to  receive  part  of  her 
wages.  McDaniel  v.  Edwards.  7  Ired.  L.  (29 
N.  Car.)  408. 

6.  See  Patterson  v.  Thompson,  24  Ark.  55 ; 
Hartman  v.  McCrary,  59  Mo.  App.  571. 
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daughter  who  is  over  the  age  of  twenty-one  years,  he  may  recover  for  her 
seduction  even  though  she  be  then  residing  with  or  in  the  employment  of 
another. 1 

If  the  Daughter  Be  Induced  to  Leave  Her  Mother  Before  She  Is  of  Age,  and  be  afterwards 
seduced,  it  has  been  considered  that  the  mother  may  recover,  because  of  the 
loss  of  service  to  which  she  was  entitled.2 

(b)  Temporary  Absence.  —  The  father's  parental  control  of  his  daughter  who 
resides  with  him  is  not  affected  by  her  occasional  temporary  absence  from 
his  house,  nor  is  his  right  of  action  to  be  denied  merely  because  the  seduction 
took  place  during  such  an  absence.3 

(c)  Occasional  Visits  to  Father.  —  If  the  daughter  be  of  full  age  and  do  not  reside 
with  her  father,  the  action  cannot  be  maintained  although  she  occasionally 
visits  him  and  is  seduced  while  she  is  going  to  his  house  on  one  of  these 
visits.4 

(d)  Return  to  Father's  House  After  Seduction.  —  If  the  daughter  was  over  age  and 
was  living  away  from  her  father,  and  not  in  his  service  at  the  time  of  her 
seduction,  the  fact  that  she  subsequently  returned  to  her  father's  house  and 
her  confinement  took  place  there,  at  his  expense,  does  not,  it  is  usually  con- 
sidered, give  him  any  right  to  maintain  an  action  for  the  seduction.5  The 
court  of  Tennessee,  however,  has  expressed  its  dissent  from  this  rule,  consider- 
ing that  in  such  event  an  action  on  the  case  will  lie,  though  trespass  would 
not.6 

(3)  Rule  as  to  Imbecile  Daughter.  —  An  imbecile  daughter  over  the  age  of 
twenty-one  years  is  treated  by  the  law  as  a  minor,  because  she  is  incapable  of 
emancipation  from  imbecility.  The  father  must  take  care  of  such  a  child; 
and  such  a  child,  to  the  extent  of  her  mental  and  physical  capacity,  owes 
service  to  the  father  like  a  minor.  Hence,  so  long  as  she  remains  at  home  or 
under  the  control  of  the  father,  he  can  sue  for  the  loss  of  her  services  by 
reason  of  her  seduction  or  debauchery.7 

b.  ENGLISH  Rule  —  (1)  General  Rule  Stated.  — The  English  and  Canadian 
courts  do  not  draw  a  distinction  between  a  minor  daughter  and  a  daughter  of 
age,  but  hold  that  in  all  cases  the  daughter  must  reside  with  her  father  or  be 
absent  temporarily,8  with  his  consent  and  with  an  intention  of  returning  to 
his  house  at  some  definite  time,9  in  order  for  the  father  to  be  entitled  to  main- 
tain an  action  for  her  seduction.10 


1.  Actual  Relation  of  Master  and  Servant.  — 

Hartman  v.  McCrary,  59  Mo.  App.  571.  See 
also  Sutton  v.  Huffman,  32  N.  J.  L.  58;  Hud- 
kins  v.  Haskins,  22  W.  Va.  645. 
2   Keller  v.  Donnelly,  5  Md.  211. 

3.  Temporary  Absence.  —  Lipe  v.  Eisenlerd,  32 
N.  Y.  229  ;  Hudkins  v.  Haskins,  22  W.  Va.  645. 

4.  Occasional  Visits  to  Father.  —  Phipps  v. 
Garland,  3  Dev.  &  B.  L.  (20  N.  Car.)  44. 

5.  Return  to  Father's  House  After  Seduction.  — 
Patterson  v.  Thompson,  24  Ark.  55  ;  George  v. 
Van  Horn,  9  Barb.  (N.  Y.)  523;  Bartley  v. 
Richtmyer,  4  N.  Y.  38,  53  Am.  Dec.  338;  Lee 
v.  Hodges,  13  Gratt.  (Va.)  726. 

6.  View  of  Tennessee  Court.  —  Parker  v.  Meek, 
3  Sneed  (Tenn.)  29. 

7.  Rule  as  to  Imbecile  Daughter.  —  Hahn  v. 
Cooper,  84  Wis.  629. 

8.  Temporary  Absence  Does  Not  Defeat  Right  of 
Action. —  Blaymire  v.  Haley,  6  M.  &  W.  55,  9 
L.  J.  Exch.  147,  4  Jur.  107;  Griffiths  v.  Teetgen, 
15  C.  B.  344,  80  E.  C.  L.  344,  24  L.  J.  C.  PI.  35, 
1  Jur.  N.  S.  426,  3  W.  R.  11,  28  Eng.  L.  &  Eq. 
371  ;  Muckleroy  v.  Burnham,  1  U.  C.  Q.  B.  351. 

9.  Intention  Must  Be  to  Return  at  a  Definite 
Time,  —  An  action  cannot  be  maintained  by  a 


father  for  the  seduction  of  his  daughter  while 
she  was  in  the  domestic  service  of  another  per- 
son, although  it  be  alleged  in  the  declaration 
that  she  was  there  with  the  intention  on  the 
part  of  her  father  and  herself  that  she  should 
return  to  her  father's  when  she  quitted  her  serv- 
ice, unless  she  should  go  into  another  service. 
Blaymire  v.  Haley,  6  M.  &  W.  55,  9  L.  J.  Exch. 
147,  4  Jur.  107.  In  this  case  Parke,  B.,  said: 
"  That  averment  was  evidently  inserted  for  the 
purpose  of  showing  an  animus  revertendi  in  the 
daughter,  and  so  assimilating  this  case  to  those 
in  which  actions  have  been  held  to  lie  for  the 
seduction  of  a  girl  while  on  a  visit  to  a  friend 
[Booth  v.  Charlton  and  Johnson  v.  M'Adam, 
cited  in  Dean  v.  Peel,  5  East  47.]  But  this  case 
is  very  distinguishable  from  those  ;  here  the  girl 
was  in  the  actual  service  of  another  person,  and 
her  intention  was  not  to  return  at  any  definite 
time  to  her  father's  house,  but  only  on  her  dis- 
missal from  her  service,  and  in  the  uncertain 
event  of  her  not  going  into  another  service. 
That  an  action  for  seduction  will  not  lie  under 
such  circumstances  has  been  expressly  decided 
in  Dean  v.  Peel,  5  East  45." 

10.  Dean  v.  Peel,  5  East  45,  7  Rev.  Rep.  653, 
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(2)  Seduction  WJiile  Returning  Home.  —  In  a  case  where  the  plaintiff's 
daughter  left  his  house  and  went  into  service,  but  the  master  dismissed  her, 
and  the  next  day,  while  she  was  on  her  way  home  to  her  father  s  house,  the 
defendant  seduced  her,  it  was  held  that  as  soon  as  the  real  service  was  put 
at  end  by  the  master,  whether  rightfully  or  wrongfully,  the  girl  intending 
to  return  home,  the  right  of  the  father  to  her  services  revived,  and  there  was 
therefore  sufficient  evidence  of  service  to  maintain  an  action  by  him  for  the 
seduction.1 

(3)  Hiring  with  Intent  to  Seduce.  —  It  has  also  been  held  that  a  father  may 
maintain  an  action  for  the  seduction  of  his  daughter  though  at  the  time  of 
the  seduction  she  was  not  living  with  him,  but  was  in  the  service  of  the 
defendant,  where  the  hiring  was  merely  a  pretense  and  contrivance  on  the 
part  of  the  defendant  to  gain  possession  of  the  person  of  the  daughter  with 
the  intention  of  seducing  her.* 

4.  Emancipation  of  Daughter.  —  When  the  father,  by  his  own  act,  has 
emtncipated  his  daughter  from  his  control,  or  released  his  right  to  her  services, 
or  has  abandoned  her,  the  right  of  action  has  been  denied.3 

VI.  Statutory  Eight  of  Action  —  1.  Woman  Seduced  —  a.  In  General.  — 
In  a  great  many  jurisdictions  statutes  have  been  enacted  giving  to  a  woman 
a  right  of  action  for  her  own  seduction.4 

Abolition  of  Feigned  Issues  —  Action  by  Real  Party  in  Interest.  —  In  NortJl  Carolina  it 
has  been  held  that  under  the  provision  of  the  Constitution  that  "  feigned 
issues  "  should  be  abolished,  and  of  the  code  that  an  action  should  be  brought 


same  case  reported  as  Anonymous,  i  Smith 
333',  Griffiths  v.  Teetgen,  15  C.  B.  344,  80  E. 
C.  L.  344,  24  L.  J.  C.  PI.  35,  1  Jur.  N.  S.  426, 
3  W.  R.  ii,  28  Eng.  L.  &  Eq.  371;  Blaymire 
V.  Haley,  6  M.  &  W.  55,  9  L.  J.  Exch.  147,  4 
Jur.  107;  Muckleroy  v.  Burnham,  1  U.  C.  Q.  B. 
35 1  • 

Residence  of  Some  Members  of  Family  with 
Daughter.  —  V/here  the  daughter  rented  a 
house,  and  carried  on  the  business  of  a  milliner 
at  the  time  of  her  seduction,  it  was  held  that  the 
circumstance  that  her  mother  and  the  younger 
members  of  her  family  resided  with  her  and 
received  part  of  their  support  from  the  pro- 
ceeds of  her  business,  the  father  being  else- 
where, did  not  constitute  such  "  services  "  as  to 
entitle  the  father  to  maintain  the  action.  Manly 
V.  Field,  7  C.  B.  N.  S.  96,  97  E.  C.  L.  96,  29  L. 
J.  C.  PI.  79,  6  Jur.  N.  S.  300. 

Receipt  of  Wages  by  Father. —  An  action  can- 
not be  maintained  by  a  father  for  the  seduction 
of  his  daughter  while  she  is  hired  by  the  month 
in  the  service  of  another  person,  though  the 
father  received  her  wages  and  was  obliged  to 
maintain  her  in  consequence  of  her  pregnancy. 
Simpson  v.  Read,  o  N.  Bruns.  52. 

1.  Seduction  While  Returning  Home. —  Terry  v. 
Hutchinson,  L.  R.  3  Q.  B.  599,  9  B.  &  S.  487, 
37  L.  J.  Q.  B.  257,  18  L.  T.  N.  S.  521,  16  W.  R. 
932. 

2.  Hiring  with  Intent  to  Seduce. —  Speight  v. 
Oliviera,  2  Stark.  493,  3  E.  C.  L.  501,  20  Rev. 
Rep.  728.  See  also  supra,  this  section,  Rule  in 
United  States  —  Rule  Where  Daughter  Bound 
Out  to  Service  —  Indenture  Procured  to  Effect 
Seduction. 

3.  Emancipation  of  Daughter. —  Middleton  v. 
Nichols,  62  N.  J.  L.  636.  See  also  Patterson  v. 
Thompson,  24  Ark.  55. 

4.  Statutory  Right  of  Action  of  Woman  Seduced 

—  California.  —  Marshall  v.  Taylor,  98  Cal.  55, 


35  Am.  St.  Rep.  144.  See  also  Morrell  v. 
Morgan,  65  Cal.  575. 

Colorado. —  See  Fleetford  v.  Barnett,  11  Colo. 

App.  77- 

Indiana.  —  Simons  v.  Busby,  119  Ind.  13; 
Bartlett  v.  Kochel,  88  Ind.  425  ;  Smith  v.  Yar- 
yan,  69  Ind.  445,  35  Am.  Rep.  232  ;  Dowling  v. 
Crapo,  65  Ind.  209  ;  Galvin  v.  Crouch,  65  Ind. 
56;  Cates  v.  McKinney,  48  Ind.  562,  17  Am. 
Rep.  768 ;  Thompson  v.  Young,  5 1  Ind.  599 ; 
Bell  v.  Rinker,  29  Ind.  267  ;  Gemmill  v.  Brown, 
25  Ind.  App.  6 ;  Saxon  v.  Wood,  4  Ind.  App. 
242.  See  also  Robinson  v.  Powers,  129  Ind. 
480;  White  v.  Gregory,  126  Ind.  95;  De  Haven 
v.  Helvie,  126  Ind.  82;  Shewalter  v.  Bergman, 
123  Ind.  155;  Mcllvain  v.  Emery,  88  Ind.  298; 
Wilson  v.  Shepler,  86  Ind.  275 ;  Johnson  v. 
Holliday,  79  Ind.  151  ;  Rees  v.  Cupp,  59  Ind. 
566  ;  Lee  v.  Hefley,  21  Ind.  98. 

Iowa. —  Dodd  v.  Focht,  72  Iowa  579;  Shafer 
v.  Grimes,  23  Iowa  550;  Delvee  v.  Boardman, 
20  Iowa  446;  Smith  v.  Milburn,  17  Iowa  30; 
Stevenson  v.  Belknap,  6  Iowa  97,  71  Am.  Dec. 
392  ;  Gover  v.  Dill,  3  Iowa  337.  See  also  Hawk 
v.  Harris,  112  Iowa  543;  Clifton  v.  Granger,  86 
Iowa  573  ;  Hopkins  v.  Mathias,  66  Iowa  333. 

Michigan.  —  Rabeke  v.  Baer,  115  Mich.  328, 
69  Am.  St.  Rep.  567 ;  Watson  v.  Watson,  49 
Mich.  540,  53  Mich.  168,  51  Am.  Rep.  Ill,  58 
Mich.  507 ;  Weiher  v.  Meyersham,  50  Mich. 
602.  See  also  Case  v.  Smith,  107  Mich.  416,  61 
Am.  St.  Rep.  341  ;  Hallock  v.  Kinney,  91 
Mich.  57. 

Oregon.  —  Breon  v.  Henkle,  14  Oregon  494. 

Tennessee.  —  Franklin  v.  McCorkle,  16  Lea 
(Tenn.)  609,  57  Am.  Rep.  244.  See  also  Brad- 
shaw  Jones,  103  Tenn.  331,  76  Am.  St.  Rep. 
655  ;  Ferguson  v.  Moore,  98  Tenn.  342  ;  Graham 
v.  McReynolds,  90  Tenn.  673  ;  Witcell  v.  Black- 
ford, 6  Baxt.  (Tenn.)  141;  Love  v.  Masoner,  6 
Baxt.  (Tenn.)  24,  32  Am.  Rep.  522. 
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by  the  real  party  in  interest,  an  action  for  the  seduction  of  a  woman  who  is 
of  age  must  be  brought  by  the  woman  herself,  and  not  by  her  father.1 

Technical  Seduction  Must  Be  Shown.  —  In  this  statutory  action 
by  the  woman  seduced,  as  in  the  criminal  prosecution  for  the  offense,  there 
must  be  proof  of  seduction  in  its  technical  signification;2  it  is  not  sufficient 
to  establish  sexual  intercourse  between  the  parties,  but  the  plaintiff  must  also 
show  that  the  defendant  accomplished  his  purpose  by  some  artifice,  or  that 
she  was  induced  to  yield  to  his  embraces  by  flattery  or  deception.  If  with- 
out being  deceived,  and  without  any  false  promises,  deceit,  or  artifice,  she 
voluntarily  submits  to  the  connection,  the  law  allows  her  no  recovery,3  and 
where  the  statute  requires,  in  order  to  give  to  the  woman  a  right  of  action, 
that  the  seduction  should  be  accomplished  under  a  promise  of  marriage, 
sucli  promise  must  be  alleged  and  proved.4 

c.  Statutes  Have  No  Extraterritorial  Effect.  —  A  statute  confer- 
ring upon  a  woman  the  right  to  prosecute  an  action  for  her  own  seduction  has 
no  extraterritorial  force,  and  does  not  authorize  such  an  action  to  be  main- 
tained for  acts  of  seduction  committed  in  another  state.  And  illicit  inter- 
course occurring  within  the  state  and  after  the  seduction  has  been  fully 
accomplished  elsewhere  does  not  constitute  a  new  and  independent  case  of 
seduction,  but  is  merely  consequential  to  the  alleged  seduction  which  has 
previously  taken  place.5 

d.  Age  of  Woman.  —  In  some  states  the  statutes  give  a  right  of  action 
only  to  a  woman  who  was  not  of  legal  age  at  the  time  of  the  seduction,6  but 
in  other  states  the  right  of  action  is  given  to  women  over  that  age.7 

e.  Right  of  Action  Limited  to  Unmarried  Woman.  —  Statutes 
giving  to  a  woman  a  right  of  action  for  her  own  seduction  usually  apply  only 
in  favor  of  a  woman  who  was  unmarried  at  the  time  of  the  alleged  seduction.8 


1.  Abolition  of  Feigned  Issues  —  Action  by 
Real  Party  in  Interest.  —  Hood  v.  Sudderth,  1 1 1 
N.  Car.  215. 

2.  Technical  Seduction  MustoBe  Shown.  —  Polk 
v.  State,  40  Ark.  482,  48  Am.  Rep.  17;  Simp- 
son v.  Grayson,  54  Ark.  404,  26  Am.  St.  Rep.  52. 

3.  Voluntary  Submission.  —  Egan  v.  Murray, 
80  Iowa  180.  See  also  supra,  this  title,  Ele- 
ments of  Seduction  as  Civil  Wrong  —  Arts, 
Enticements,  and  the  Like. 

It  Must  Appear  that  the"  Defendant  Employed 
Such  Artifices  or  Deceptions  as  Were  Calculated  to 
Mislead  a  virtuous  woman,  and  that  the  plain- 
tiff was  misled  and  deceived  in  consequence 
thereof,  and  submitted  to  the  sexual  intercourse 
through  the  artifices  or  deception  practiced 
upon  her  by  the  defendant.  Breon  v.  Henkle, 
14  Oregon  494. 

The  Plaintiff  Must  Have  Yielded  Through  Her 
Confidence  in  and  love  for  the  defendant.  She 
cannot  recover  where  she  yields  through  the 
promptings  of  her  own  lascivious  and  lecherous 
desires.    Bell  v.  Rinker,  29  Ind.  267. 

No  Action  Lies  Where  Submission  Was  for  Pe- 
cuniary Reward.  —  Wilson  v.  Ensworth,  85  Ind. 
399;  Johnson  v.  Holliday,  79  Ind.  151;  Saxon 
v.  Wood,  4  Ind.  App.  242. 

Resistance.  —  Where  the  plaintiff  is  shown  to 
have  resisted  the  persuasions  of  the  defendant 
for  nearly  three  months,  and  finally  to  have 
yielded  upon  his  promise  to  marry  her,  it  can- 
not be  said,  as  a  matter  of  law,  that  it  was  a 
case  of  mere  barter  and  sale,  or  of  intercourse 
from  mutual  desire.  Becker  v.  Mason,  93  Mich. 
336. 

4.  Promise  of  Marriage. —  Turcotte  v.  Nacke, 
7  Quebec  230.    See  also  supra,  this  title,  Ele- 


ments of  Seduction  as  Civil  Wrong —  Promise 
of  Marriage. 

Promise  Conditioned  on  Pregnancy. — A  woman 
cannot  sue  for  her  own  seduction  where  she 
lived  with  the  defendant  for  three  years  and  a 
half  in  a  state  of  concubinage,  having  been 
induced  to  do  so  by  a  promise  on  the  part  of 
the  defendant  that  he  would  marry  her  in  the 
event  of  her  becoming  pregnant.  Turcotte  v. 
Nacke,  7  Quebec  230. 

Submission  as  Test  of  Virginity. —  In  a  case 
where  the  plaintiff  in  an  action  by  a  woman  for 
her  own  seduction  yielded  to  the  defendant 
upon  his  saying  he  would  marry  her  if  he  found 
her  to  be  a  virgin,  of  which  he  could  be  con- 
vinced only  by  her  submitting,  and  if  she  re- 
fused he  would  attribute  her  refusal  to  fear  that 
he  would  discover  that  she  was  not  a  virgin,  it 
was  held  that  she  could  not  recover.  Poissant 
v.  Barrette,  15  L.  C.  Rep.  51. 

5.  Statutes  Have  No  Extraterritorial  Effect.  — 
Buckles  v.  Ellers,  72  Ind.  220,  37  Am.  Rep.  156. 

6.  Right  of  Action  Confined  to  Women  Under 
Legal  Age.- — Henneger  v.  Lomas,  145  Ind.  287; 
McCoy  v.  Trucks,  121  Ind.  292;  Bartlett  v. 
Kochel,  88  Ind.  425  ;  Hart  v.  Walker,  77  Ind. 
331  ;  Smith  v.  Yaryan,  69  Ind.  445,  35  Am. 
Rep.  232;  Dowling  v.  Crapo,  65  Ind.  209;  Gal- 
vin  v.  Crouch,  65  Ind.  56 ;  Rees  v.  Cupp,  59 
Ind.  566;  Thompson  v.  Young,  51  Ind.  599; 
Stevenson  v.  Belknap,  6  Iowa  97,  71  Am.  Dec. 
392- 

7.  Women  Over  Age  Have  Right  of  Action.  — 

Breon  v.  Henkle,  14  Oregon  494. 

8.  Right  of  Action  Limited  to  Unmarried 
Woman. —  Henneger  v.  Lomas,  145  Ind.  287; 
Dowling   v.    Crapo,    65    Ind.    209 ;    Galvin  v. 
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/.  Effect  of  Subsequent  Marriage  —  (i)  To  Seducer  —  (a)  in  General. 
—  Under  the  Indiana  statute  a  woman  who  legally  marries  her  seducer  cannot 
afterwards  maintain  an  action  against  him  for  her  seduction,  even  though  she 
has  procured  a  divorce  before  the  commencement  of  the  action.1 

(b)  Void  Marriage.  —  But  if  the  marriage  is  adjudged  to  be  void,  she  can, 
after  the  rendition  of  the  decree  to  that  effect,  maintain  an  action  for  the 
seduction.8 

(c)  Fraudulent  Marriage.  —  It  has  also  been  held  that  if  the  marriage  between 
the  woman  and  the  seducer  was  one  of  the  steps  in  a  fraudulent  scheme,  to 
which  the  seducer  was  a  party,  to  defeat  the  claim  of  the  woman,  and  was 
contracted  solely  for  the  purpose  of  carrying  such  scheme  into  effect,  and  there 
was  an  abandonment  of  the  woman  pursuant  to  the  preconceived  design  to 
defraud  her,  this  would  not  defeat  her  claim  for  damages  for  the  original 
wrong.3 

(2)  To  Third  Person  —  (a)  In  General.  —  The  right  of  action  is  not  lost  by 
the  subsequent  marriage  of  the  woman  to  a  person  other  than  her  seducer.4 

(b)  Presumption  of  Legitimacy.  —  It  has  been  held,  however,  that  as  the  pre- 
sumption of  legitimacy  as  to  children  born  in  lawful  wedlock  cannot  be 
rebutted  by  the  testimony  of  the  husband  or  the  wife  to  the  effect  that  sexual 
intercourse  has  or  has  not  taken  place  between  them,  where  the  plaintiff  in 
an  action  for  seduction  has  married  a  third  person  after  the  conception  of  the 
child,  but  prior  to  its  birth,  it  is  not  competent  for  her  to  testify  to  nonaccess 
with  her  husband  during  the  period  of  gestation,  or  to  a  state  of  facts  from 
which  the  inference  must  be  drawn  that  she  did  not  have  intercourse  with  her 
husband  until  after  the  conception  of  the  child.  But  as  the  rule  does  not 
prevent  the  wife  from  testifying  that  another  person  than  her  husband  has  or 
has  not  had  connection  with  her,  it  is  competent  for  the  plaintiff  to  give  testi- 
mony in  relation  to  what  occurred  between  her  and  the  defendant,  and  sexual 
intercourse  between  them.5 

g.  In  Whose  Name  Action  Brought.  —  Under  the  Michigan  statute, 
if  the  woman  seduced  be  a  minor  at  the  time  of  the  seduction,  the  action  may 
be  brought  by  her  father,  mother,  or  guardian;  and  if  such  woman  be  of  full 
age,  the  action  may  be  brought  by  her  father  or  any  other  relative  who  shall 
be  authorized  by  her  to  bring  it,  or  she  may  bring  it  in  her  own  name.6 

h.  Maintenance  by  Father.  —  The  father  may  lawfully  instigate  and 
maintain  a  suit  by  his  unmarried  infant  daughter  to  recover  damages  for  her 
seduction.7 

Crouch,  65  Ind.  56;  Thompson  v.  Young,  51      Crapo,  65  Ind.  209.    See  also  Rabeke  v.  Baer, 
Ind.  599;  Smith  v.  Milburn,  17  Iowa  30;  Gover      115  Mich.  328,  69  Am.  St.  Rep.  567. 
v.  Dill,  3  Iowa  337;  Breon     Henkle,  14  Oregon         5.  Presumption   of  Legitimacy.  —  Rabeke  v. 
494.  Baer,  115  Mich.  328,  69  Am.  St.  Rep.  567. 

Direct  Evidence  that  Plaintiff  Was  Unmarried  In  Hopkins  v.  Mathias,  66  Iowa  333,  it  was 
Not  Necessary.  —  A  judgment  for  the  plaintiff  held  that  where,  in  an  action  by  a  woman  for 
in  an  action  by  a  woman  for  her  own  seduction  her  own  seduction,  the  defendant  claimed  that 
•will  not  be  reversed  on  the  ground  that  there  prior  to  or  about  the  time  of  the  alleged  seduc- 
was  no  evidence  that  the  plaintiff  was  an  un-  tion  the  plaintiff  had  sexual  intercourse  with 
married  woman  where  the  whole  record  shows  another  person,  a  suitor,  who  afterwards  be- 
that  this  was  the  fact,  and  that  the  defend-  came  her  husband  before  the  child  was  born, 
ant  visited  her  as  a  suitor  for  some  eighteen  the  burden  of  establishing  the  fact  that  the 
months  and  in  his  letter  to  her  alluded  to  the  plaintiff's  husband  did  not  have  sexual  inter- 
matter  of  marriage  by  calling  it  "  a  union,"  and  course  with  her  prior  to  their  marriage  was  on 
in  the  cross-examination  of  the  plaintiff  the  de-  the  plaintiff,  because  of  the  presumption  which 
fendant's  counsel  addressed  her  as  "  Miss  E."  prevails  in  favor  of  the  legitimacy  of  all  chil- 
Egan  v.  Murray,  80  Iowa  180.  dren  born  during  wedlock.     See  also,  in  this 

1.  Marriage  to  Seducer. —  Henneger  v.  Lomas,  connection,  Ryan  v.  Miller,  21  U.  C.  Q.  B.  202, 
145  Ind.  287.  22  U.  C.  Q.  B.  87. 

2.  Void  Marriage. —  Henneger  v.  Lomas,  14s  6,  In  Whose  Name  Action  Brought. —  Weiher  v. 
Ind.  287.  Meyersham,  50  Mich.  602  ;  Ryan  v.  Fralick,  50 

3.  Fraudulent  Marriage. — Bishop  v.  Redmond,      Mich.  483  :  Watson  v.  Watson.  49  Mich.  540. 

83  Ind.  157.  7.  Maintenance  by  Father. —  Graham  v.  Mc- 

4.  Marriage  to  Third   Person. —  Dowling   v.      Reynolds,  90  Tenn.  673. 
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1.  Former  Recovery  by  Father,  Mother,  or  Guardian.  -  Under 
the  statutes  of  some  states  a  recovery  for  the  seduction  by  the  father,  mother, 
or  guardian  of  the  woman  seduced  will  bar  another  action  by  the  woman 
herself  for  the  same  wrong.1 

2.  Father  or  Mother  of  Woman  Seduced  —  a.  In  General.  —  In  a  great 
many  jurisdictions  statutes  have  been  enacted  giving  to  the  father,  or,  in  case 
he  is  dead,  to  the  mother,  a  right  of  action  for  the  seduction  of  the  daughter.2 

b.  Effect  OF  Statutes  —  (i)  In  General.  —  The  general  effect  ot  these 
statutes  is  not  to  deprive  the  father,  mother,  or  other  person  standing  in  loco 
parentis  of  the  common-law  right  of  action  for  the  seduction,3  but  rather  to 
enlarge  or  extend  the  common-law  remedy  by  giving  an  action  in  cases  where 
it  would  not  lie  at  common  law,  or  dispensing  with  some  of  the  requisites  to 
the  maintenance  of  the  common-law  action.4 

(2)  As  to  Loss  of  Service.  —  Most  of  the  statutes  dispense  absolutely  with 
the  requirements  of  the  common  law  that  a  loss  of  service  shall  be  necessary 
in  order  to  maintain  the  action,5  or  make  proof  of  service  unnecessary  by  a 

1.  Former  Recovery  by  Father,  Mother,  or  Guard- 
ian.—  Breon  v.  Henkle,  14  Oregon  494;  Frank- 
lin v.  McCorkle,  16  Lea  (Tenn.)  609,  57  Am. 
Rep.  244. 

2.  Statutory   Right   of  Action  of  Father  or 

Mother  —  Iowa. —  Stevenson  v.  Belknap,  6  Iowa 
97,  71  Am.  Dec.  392;  Updegraff  v.  Bennett,  8 
Iowa  72. 

Kentucky.  —  Stowers  v.  Singer,  (Ky.  1902) 
68  S.  W.  Rep.  637  ;  Pence  v.  Dozier,  7  Bush 
(Ky.)  133. 

Michigan.  —  Stoudt   v.    Shepherd,    73  Mich. 
588. 

Minnesota.  —  Schmit  v.  Mitchell,  59  Minn. 
251  ;  Hein  v.  Holdridge,  78  Minn.  468. 

Oregon.  —  Patterson  v.  Hayden,  17  Oregon 
238,  1 1  Am.  St.  Rep.  822. 

Tennessee.  —  Graham  v.  Reynolds,  90  Tenn. 
673 ;  Franklin  v.  McCorkle,  16  Lea  (Tenn.) 
609,  57  Am.  Rep.  244. 

Virginia.  —  Clem  v.  Holmes,  33  Gratt.  (Va.) 
722,  36  Am.  Rep.  793 ;  Fry  v.  Leslie,  87  Va. 
269. 

West  Virginia.  —  Hudkins  v.  Haskins,  22  W. 
Va.  645  ;  Riddle  v.  McGinnis,  22  W.  Va.  253. 

Canada.  —  Gould  v.  Erskine,  20  Ont.  347,  11 
Can.  L.  T.  47  ;  Hogan  v.  Aikman,  30  U.  C.  Q. 

B.  14:  Tweedlie  v.  Bogie.  27  U.  C.  C.  P.  561  ; 
Meyer  v.  Bell,  13  Ont.  35. 

Mother's  Right  of  Action  Not  Defeated  by  Re- 
marriage.—  Meyer  v.  Bell,  13  Ont.  35. 

3.  Common-law  Remedy  Not  Interfered  With.  — 
Updegraff  v.  Bennett,  8  Iowa  72  ;  Smith  v.  Mil- 
burn,  17  Iowa  30;  Wilhoit  v.  Hancock,  5  Bush 
(Ky.)  567;  Gould  v.  Erskine,  20  Ont.  347,  11 
Can.  L.  T.  47.  See  also  Waters  v.  Powers,  29 
U.  C.  Q.  B.  336  ;  Mcintosh  v.  Tyhurst,  24  U. 

C.  Q.  B.  443.  And  see  supra,  this  title,  Com- 
mon-law Action  —  Common-law  Right  of  Action 
Not  Superseded  by  Statutes. 

4.  Relaxation  of  Common-law  Rules.  —  Upde- 
graff v.  Bennett,  8  Iowa  72  ;  Gould  v.  Erskine. 
20  Ont.  347,  11  Can.  L.  T.  47. 

The  Kentucky  Statute  declaring  that  an  action 
for  seduction  may  be  maintained  without  any 
allegation  or  proof  of  the  loss  of  service  of  the 
woman  by  reason  of  the  wrongful  act  of  the 
defendant  does  not  give  the  right  of  action  to 
any  other  persons  than  those  who  could  main- 
tain it  at  common  law,  and  the  only  object  the 
legislature  had  in  view  was  to  dispense  with 
25  C.  of  L. — 14 


73 


59 


Mich. 
Minn. 


the  allegation  and  proof  of  the  loss  of  service. 
It  is  silent  as  to  those  who  may  bring  such  an 
action,  thereby  leaving  the  common-law  rule  in 
force,  and  evidencing  clearly  an  intention  not 
to  legislate  as  to  the  parties  to  the  action.  The 
relation  of  master  and  servant  or  parent  and 
child  must  still  appear  in  the  pleading.  Wood- 
ward v.  Anderson,  9  Bush  (Ky.)  624,  explain 
ing  Pence  v.  Dozier,  7  Bush  (Ky.)  133,  and 
Wilhoit  v.  Hancock,  5  Bush  (Ky.)  567. 

As  to  the  Ontario  Statute  (Rev.  Stat.  Ont., 
c  57),  see  McKersie  v.  McLean,  6  Ont.  428. 

5.  Loss  of  Service  Not  Necessary  —  Indiana.  — 
Felkner  v.  Scarlet,  29  Ind.  154. 

Iowa.  —  Updegraff  v.  Bennett,  8  Iowa  72 ; 
Smith  v.  Milburn,  17  Iowa  30;  Stevenson  v. 
Belknap,  6  Iowa  97,  71  Am.  Dec.  392. 

Kentucky.  —  Woodward  v.  Anderson,  9  Bush 
(Ky.)  624;  Wilhoit  v.  Hancock,  5  Bush  (Ky.) 
567. 

Michigan.  —  Stoudt  v.  Shepherd, 
588. 

Minnesota.  —  Schmit  v.  Mitchell, 
251. 

Oregon.  —  Patterson  v.  Hayden,  17  Oregon 
238,  11  Am.  St.  Rep.  822. 

Tennessee.  —  Franklin  v.  McCorkle,  16  Lea 
(Tenn.)  609,  57  Am.  Rep.  244;  Graham  v.  Mc- 
Reynolds,  90  Tenn.  673. 

Virginia.  —  Fry  v.  Leslie,  87  Va.  269  ;  Clem 
v.  Holmes.  33  Gratt.  (Va.)  722,  36  Am.  Rep.  793. 

West  Virginia.  —  Riddle  v.  McGinnis,  22  W. 
Va.  253  ;  Hudkins  v.  Haskins,  22  W.  Va.  645. 

Statutes  Requiring  Loss  of  Service.  —  The  Iowa 
Code  of  1 85 1,  §  1697,  in  express  terms  provided 
that  a  parent  could  maintain  an  action  for  the 
seduction  of  a  minor  daughter,  although  the 
daughter  was  not  living  with  or  in  the  service 
of  such  parent.  But  this  provision  was  omitted 
from  the  later  code  (see  Code  1897,  §  3471), 
which  provides  merely  that :  "  A  father 
*  *  *  may  as  plaintiff  maintain  an  action 
for  the  expenses  and  actual  loss  of  service  re- 
sulting from  the  injury  or  death  of  a  minor 
child."  Under  this  statute  the  action  of  the 
father  must  be  based  on  a  loss  of  services  and 
expenses  incurred,  and  hence  the  father  cannot 
recover  where  prior  to  his  daughter's  confine- 
ment she  was  married  to  a  person  other  than 
the  seducer.  Humble  v.  Shoemaker,  70  Iowa 
223. 
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provision  that  it  shall  be  presumed  in  all  cases.1 

(3)  As  to  Daughter  s  Residence  with  Parent.  —  Many  of  the  statutes  also 
dispense  with  any  requirement  that  the  daughter  shall  have  been  residing  with 
and  in  the  service  of  her  parent.2 

(4)  As  to  Relation  of  Master  and  Servant.  —  Some  of  the  statutes,  how- 
ever, still  require  that  the  relation  of  master  and  servant  shall  have  existed  at 
the  time  of  the  seduction.3 

(5)  As  to  Pecuniary  Loss.  —  The  statutes  do  not  always  dispense  with  the 
requirement  of  pecuniary  loss.4 

c.  Age  of  Daughter.  —  Under  the  Iozva  code  the  action  is  given  only 
for  the  seduction  of  a  minor  daughter,  and  no  action  can  be  maintained  by  the 
parent  for  the  seduction  of  an  adult  child,5  but  where  the  seduction  took 
place  during  the  minority  of  the  daughter  the  father  may  maintain  an  action 
after  she  has  attained  her  majority.6  Under  the  Minnesota  statutes  the 
father  may  maintain,  in  his  own  right  and  for  his  own  benefit,  an  action  for 
the  seduction  of  his  adult  daughter.7 

d.  Daughter  Must  Be  Unmarried.  —  The  Canada  statute  gives  a  right 
of  action  only  when  the  daughter  is  unmarried,  and  hence  a  father  cannot 
maintain  an  action  under  the  statute  for  the  seduction  of  a  widowed  daughter 
who  lives  with  him,  but  must  resort  to  his  common-law  remedy.8 

c.  Seductive  Arts  Not  Necessary.  —  In  an  action  under  the  Minnesota 
statute  by  a  father  for  the  seduction  of  his  daughter,  it  is  not  necessary,  in 
order  to  entitle  him  to  damages,  to  show  that  her  debauchment  was  accom- 
plished by  seductive  arts.9 

/.  Effect  of  Daughter's  Right  of  Action  on  Parent's  Remedy.  — 
It  has  been  laid  down  as  a  general  rule  that  providing  a  remedy  for  the 
daughter  should  not  be  construed  as  taking  away  that  of  the  father,  or  as 
restricting  his  damages  to  the  loss  of  service  or  actual  expenses  incurred.10 
But  the  Tennessee  statute  provides  that  a  recovery  in  one  suit  by  the  father, 
or  mother,  or  daughter  shall  be  a  bar  to  all  other  actions  for  the  same  cause.11 

g.  Rule  as  to  Parents  of  Illegitimate  Child.  —  Under  the  statute 


Under  the  Ontario  Statute  a  loss  of  service  is 
necessary,  or  at  least  there  must  have  been 
some  illness  or  physical  disturbance  to  have 
caused  such  loss.  See  Harrison  v.  Prentice,  28 
Ont.  140,  affirmed  24  Ont.  App.  677. 

1.  Service  Presumed.  —  Hogan  v.  Aikman,  30 
U.  C.  Q.  B.  14 ;  McLeod  v.  McLeod,  9  U.  C.  Q. 
B.  331  ;  L'Esperance  v.  Duchene,  7  U.  C.  Q.  B. 
146;  Westacott  v.  Powell,  2  U.  C.  Err.  &  App. 
525.  See  further,  Gould  v.  Erskine,  20  Ont. 
347,  1 1  Can.  L.  T.  47  ;  Harrison  v.  Prentice,  24 
Ont.  App.  677,  affirming  28  Ont.  140. 

2.  Residence  with  Parent  Not  Necessary.  — 
L'pdegraff  v.  Bennett,  8  Iowa  72  ;  Stevenson  v. 
Belknap,  6  Iowa  97,  71  Am.  Dec.  392;  Schmit 
v.  Mitchell,  59  Minn.  251  ;  Patterson  v.  Hayden, 
17  Oregon  238,  11  Am.  St.  Rep.  822;  Franklin 
v.  McCorkle,  16  Lea  (Tenn.)  609,  57  Am.  Rep. 
244;  Harrison  v.  Prentice,  24  Ont.  App.  677, 
affirming  28  Ont.  140;  Mcintosh  v.  Tyhurst,  24 
U.  C.  Q.  B.  443;  Meyer  v.  Bell,  13  Ont.  35, 
distinguishing  Hogan  v.  Aikman,  30  U.  C.  Q. 
B.  14. 

Under  the  Present  Iowa  Statute  it  is  necessary 
that  the  daughter  should  reside  with  her  par- 
ent and  be  in  his  service.  Humble  v.  Shoe- 
maker, 70  Iowa  223.  See  the  preceding  page, 
note  Statute  Requiring  Loss  of  Service. 

3.  Relation  of  Master  and  Servant  Necessary.  — 
Fry  v.  Leslie,  87  Va.  269  ;  Riddle  v.  McGinnis, 
22  W.  Va.  253;  Hudkins  v.  Haskins,  22  W. 


Va.  645.  See  also  Woodward  v.  Anderson,  9 
Bush  (Ky.)  624. 

4.  Pecuniary  Loss.  —  The  Upper  Canada  stat- 
ute, 7  Wm,  IV.,  c.  8,  Consol.  Stat.  U.  C,  c.  77, 
does  not  dispense  with  evidence  of  a  pecuniary 
loss  or  damage,  such  as  was  required  before 
the  act.  Westacott  v.  Powell,  2  U.  C.  Err.  & 
App.  525- 

5.  Daughter  Must  Be  Minor. — ■  Dodd  v.  Focht, 
72  Iowa  579. 

6.  Attainment  of  Majority  After  Seduction.  — 

Stevenson  v.  Belknap,  6  Iowa  97,  71  Am.  Dec. 
392. 

7.  Father  May  Bring  Action  for  Seduction  of 
Adult  Daughter.  —  Schmit  v.  Mitchell,  59  Minn. 

251- 

8.  No  Action  under  Statute  for  Seduction  of 
Widowed   Daughter.  —  Anderson  v.  Rannie,  1 2 

U.  C.  C.  P.  536.  See  also  Kirk  v.  Long,  7  U. 
C.  C.  P.  363. 

9.  Seductive  Arts  Not  Necessary.  —  Hein  v. 
Holdridge,  78  Minn.  468. 

10.  Father's  Remedy  Not  Affected  by  Daughter's 
Right  of  Action.  —  Stevenson  v.  Belknap,  6 
Iowa  97,  71  Am.  Dec.  392.  While  this  case  is 
valuable  as  stating  a  general  rule,  it  is  not  of 
any  application  in  Iowa  under  the  present  stat- 
ute of  that  state  as  to  the  father's  right  of 
action.    See  Code  Iowa  (1897).  §  3471. 

11.  Tennessee  Statute. — Franklin  v.  McCorkle, 
16  Lea  (Tenn.)  609,  57  Am.  Rep.  244. 
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of  Upper  Canada  1  it  has  been  held  that  the  father  of  an  illegitimate  daughter 
cannot  maintain  an  action  for  her  seduction,2  nor  can  the  mother  maintain 
any  action  where  at  the  time  of  the  seduction  the  daughter  was  living  with 
the  defendant.3  The  Manitoba  statute,  also,  has  been  held  not  to  apply  to 
the  seduction  of  an  illegitimate  woman.4 

3.  Guardian  of  Woman  Seduced.  —  The  Oregon  statute  provides  that  a 
guardian  may  maintain  an  action  as  plaintiff  for  the  seduction  of  a  ward, 
though  the  ward  be  not  living  with  or  in  the  service  of  the  plaintiff  at  the 
time  of  the  seduction  or  afterwards,  and  though  there  be  no  loss  of  service.3 

4.  Master  of  Woman  Seduced.  —  Under  the  Upper  Canada  statute,  in  case  the 
father  and  mother  have  abandoned  the  daughter  before  her  seduction,  and 
refused  to  provide  for  and  retain  her  as  an  inmate  in  their  family;  or  are  not 
resident  in  the  province  at  the  birth  of  the  child;  or,  if  resident  therein,  have 
not  brought  an  action  within  six  months  from  the  birth  of  the  child,  any  other 
person  who,  by  reason  of  the  relation  of  master  and  servant,  or  otherwise, 
would,  before  the  passage  of  the  statute,  have  been  entitled  to  maintain  the 
action,  may  still  maintain  it.6 

VII.  Evidence  in  Civil  Actions  —  1.  In  General.  —  The  general  rules  as  to 
the  relevancy  and  materiality  and  sufficiency  of  evidence  apply  in  full  force 
to  an  action  for  seduction,  whether  the  action  be  brought  at  common  law  or 
under  some  statute.7 

2.  All  Circumstances  May  Be  Shown.  —  In  an  action  by  a  father  for  the 


1.  Consol.  Stat.  U.  C,  c.  77  ;  7  Wm.  IV.,  c.  8. 

2.  Father  of  Illegitimate  Daughter.  —  Biggs  v. 
Burnham,  1  U.  C.  Q.  B.  1.06. 

3.  Mother  of  Illegitimate  Daughter.  —  Hicks  v. 
Ross,  25  U.  C.  Q.  B.  50. 

Case  Explained.  —  In  Hicks  v.  Ross,  25  U.  C. 
Q.  B.  50,  the  court  said  :  "  The  headnote  to  the 
case  of  Muckleroy  v.  Burnham,  1  U.  C.  Q.  B. 
351,  is,  though  literally  correct,  very  likely  to 
lead  to  a  false  impression  that  the  mother  of 
an  illegitimate  daughter  may  maintain  such  an 
action  under  the  statute  against  the  seducer, 
whereas,  on  reading  the  judgment,  the  decision 
is  obviously  this,  that  the  mother  in  such  a  case 
can  only  maintain  the  action  upon  the  prin- 
ciples of  the  common  law,  but  that  she  so  far 
is  to  be  considered  as  in  loco  parentis  that  the 
damages  may  go  beyond  the  mere  loss  of  serv- 
ice, and  include  compensation  for  wounded  feel- 
ings." 

Right  of  Action  of  Parent  Not  Residing  in 
Province.  —  Cromie  v.  Skene,  19  U.  C.  C.  P. 
328. 

Effect  of  Abandonment  of  Daughter  —  James  v. 
Hawkins,  25  U.  C.  C.  P.  346. 

4.  No  Right  of  Action  for  Seduction  of  Illegiti- 
mate Woman.  —  St.  Germain  v.  Charette,  13 
Manitoba  63. 

5.  Guardian's  Right  of  Action.  —  Patterson  v. 
Hayden,  17  Oregon  238,  11  Am.  St.  Rep.  822. 

6.  Master's  Right  of  Action.  —  Tweedlie  v. 
Bogie,  27  U.  C.  C.  P.  561  ;  Westacott  v.  Powell, 
2  U.  C.  Err.  &  App.  525;  Cromie  v.  Skene,  iq 
U.  C.  C.  P.  328. 

Statute  Restriction  of  Master's  Common-law 
Right.  —  Nickells  v.  Goulding,  21  U.  C.  Q.  B. 
366.  See  also  Whitfield  v.  Todd,  1  U.  C.  Q.  B. 
223. 

Abatement  of  Action  by  Mother.  —  Construing 
this  statute,  it  has  been  held  that  where  the 
mother  of  the  person  seduced  brought  an  action 
within  six  months  from  the  birth  of  the  child, 
the  master's  right  of  action  was  taken  away, 


notwithstanding  the  fact  that  the  suit  brought 
by  the  mother  had  abated,  owing  to  her  death 
after  verdict  in  her  favor  had  been  set  aside, 
and  before  a  new  trial  granted  had  taken  place. 
Cross  v.  Goodman,  20  U.  C.  Q.  B.  242. 

7.  General  Rules  Applicable.  —  Fisher  v.  Hood, 
14  Mich.  189. 

Evidence  Held  Admissible.  —  See  the  following 
cases : 

England.  —  Hodsoll  v.  Taylor,  L.  R.  9  Q.  B. 
79,  43  L.  J.  Q.  B.  14,  29  L.  T.  N.  S.  53,  22  W. 
R.  89. 

Indiana.  —  McCoy  v.  Trucks,  121  Ind.  292. 
Massachusetts.  —  Hatch  v.  Fuller,  131  Mass. 
574- 

Michigan. —  Badder  v.  Keefer,  100  Mich.  272. 
Minnesota.  —  Fox  v.  Stevens,  13  Minn.  272. 
New  Hampshire.  —  Davidson  v.  Goodall,  18 
N.  H.  423- 

New  York. —  Bracy  v.  Kibbe,  31  Barb.  (N. 
Y.)  273. 

Evidence  Held  Not  Admissible.  —  See  the  fol- 
lowing cases : 

England.  —  Carpenter  v.  Wall,  n  Ad.  &  El. 
803,  39  E.  C.  L.  234,  3  Per.  &  Dav.  457,  9  L.  J. 
Q.  B.  217,  4  Jur.  964. 

Illinois.  —  Mains  v.  Cosner,  62  111.  465. 
Iowa.  —  Burtis  v.  Chambers,  51  Iowa  645. 
Michigan.  —  Watson    v.    Watson,    53  Mich. 
168,  51  Am.  Rep.  nr. 

Missouri.  —  Grider  v.  Dent,  22  Mo.  490. 
North  Carolina.  —  M'Farland  v.  Shaw,  2  Law. 
Repos.  (4  N.  Car.)  102. 

Tennessee.  —  Maguinay  v.  Saudek,  5  Sneed 
(Tenn.)  146;  Ferguson  v.  Moore,  98  Tenn.  342. 

The  Daughter  Is  a  Competent  Witness  for  the 
plaintiff  in  an  action  brought  by  a  father  for 
deflowering  his  daughter,  per  quod  he  lost  her 
service.    Cock  i>.  Wortham,  2  Stra.  1054. 

Sufficiency  of  Evidence. —  See  Blagge  v.  Ilsley, 
127  Mass.  191,  34  Am.  Rep.  361  ;   Hatch  v. 
Fuller,  131  Mass.  574;  Clark  v.  Fitch,  2  Wend. 
(N.  Y.)  459. 
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seduction  of  his  daughter,  evidence  of  a  criminal  connection  between  the 
daughter  and  the  defendant  is  not  limited  to  the  period  of  three  years  from 
the  commencement  of  the  suit.  The  whole  of  the  party's  intercourse  with 
the  person  seduced,  and  all  the  circumstances  of  the  case,  are  to  be  regarded 
as  an  entire  transaction  and  are  admissible  as  evidence,  as  well  in  view  of  the 
question  whether  the  defendant  is  the  father  of  the  child  as  to  show  the 
extent  of  the  injury  in  aggravation  of  the  damages.1 

3.  Slight  Evidence  of  Loss  of  Service  Sufficient.  —  Only  slight  evidence  of  a 
loss  of  service  is  required,  for  the  reason  that  the  loss  of  the  comfort  and 
society  of  the  daughter  and  of  the  honor  of  the  father  and  the  family  are  the 
real  constituents  of  the  father's  cause  of  action.2 

4.  Dying  Declarations  of  Woman  Seduced.  —  In  an  early  North  Carolina  case 
it  was  held  that  in  an  action  by  a  father  for  the  seduction  of  his  daughter  he 
may  give  in  evidence  the  dying  declarations  of  the  daughter  charging  the 
defendant  with  having  been  her  seducer.3  But  this  has  been  denied  in 
Georgia,  where  the  court  has  held  that  in  such  an  action  the  dying  declara- 
tions of  the  daughter,  as  to  who  was  the  father  of  her  child,  are  inadmissible 
as  evidence  for  the  plaintiff.4 

5.  Promise  of  Marriage  —  a.  In  Action  by  Woman  Seduced.  —  In  an 
action  by  a  woman  for  her  own  seduction  evidence  of  a  promise  of  marriage 
is  competent  as  showing  an  inducement  to  such  intercourse,5  for  such  a 
promise  might  form  an  inducement  even  though  both  parties  knew  that  it 
could  not  be  enforced  because  the  defendant  was  a  minor.6 

b.  InAction  by  Parent  of  Woman  Seduced. — While  there  is  con- 
siderable authority  for  the  view  that  in  an  action  by  a  parent  for  the  seduction 
of  his  or  her  daughter  it  may  be  shown  that  the  defendant  was  under  a 
promise  of  marriage  to  the  daughter,7  there  are  a  number  of  decisions  in 
which  evidence  of  such  a  promise  has  been  held  not  to  be  admissible  in  an 
action  of  this  character.8 

Honorable  Addresses.  —  Some  of  the  cases  which  refuse  to  admit  evidence  of  a 
direct  promise  of  marriage  concede  that  the  plaintiff  may  show  that  the 
defendant  was  paying  his  addresses  to  the  daughter  in  an  honorable  way.9 

6.  Character  —  a.  Of  Woman  Seduced  —  (i)  Rule  Stated.  —  In  a  civil 
action  for  seduction  the  character  of  the  woman  alleged  to  have  been  seduced 
is  necessarily  involved,10  and  the  defendant  may  introduce  evidence  to  show 

1.  All  Circumstances  May  Be  Shown.  —  Thomp-  Pennsylvania.  —  Phelin  v.  Kenderdine,  20  Pa. 

son  v.  Clendening,  1  Head  (Term.)  287.     See  St.  354. 

also  Baird  v.  Boehner,  77  Iowa  622.  8.  England.  —  Dodd  v.  Norris,  3  Campb.  519, 

2.  Slight  Evidence  of  Loss  of  Service  Sufficient.  14  Rev.  Rep.  832. 

—  Bayles  v.  Burgard,  48  111.  App.  371.  Delaware.  —  Herring    v.    Jester,    2  Houst. 

3.  Dying  Declarations. —  M'Farland  v.  Shaw,  (Del.)  66. 

2  Law  Repos.  (4  N.  Car.)  102.  Missouri.  —  Comer  v.  Taylor,  82  Mo.  341. 

4.  Wooten  v.  Wilkins,  39  Ga.  223,  99  Am.  New  Hampshire.  —  Davidson  v.  Goodall,  18 
Dec.  456.  N.  H.  423. 

5.  Promise  of  Marriage.  —  Lee  v.  Hefley,  21  New  Jersey.  —  Kip  v.  Berdan,  20  N.  J.  L.  239. 
Ind.  98.  New   York.  —  Whitney  v.   Elmer,  60  Barb. 

6.  flawk  v.  Harris,  112  Iowa  543.  (N.  Y.)  250;  Brownell  v.  McEwen,  5  Den.  (N. 

7.  Evidence  of  Promise  of  Marriage. —  United  Y.)  367;  Gillet  v.  Mead,  7  Wend.  (N.  Y.)  193. 
States.  —  Mudd  v.  Clements,  3  Cranch  (C.  See  also  Foster  v.  Scoffield,  1  Johns.  (N.  Y.) 
C.)  3.  297.     But  compare  Ayer  v.  Colgrove,  81  Hun 

Illinois.  • —  Mains  v.  Cosner,  62  111.  465.  (N.  Y.)  322. 

Indiana.  —  Lee  v.  Hefley,  21  Ind.  98  ;  Odell  Vermont.  —  See  Haynes  v.  Sinclair,  23  Vt. 

v.  Stephens,  12  Ind.  384.  108. 

Ioiva.  —  Stevenson  v.  Belknap,  6  Iowa  97,  71  9.  Honorable   Addresses. —  Dodd  v.  Norris,  3 

Am.  Dec.  392.  Campb.  519,  14  Rev.  Rep.  832;  Elliott  v.  Nick- 

Michigan.  —  Badder  v.  Keefer,  01  Mich.  611,  lin,  5  Price  641  ;  Comer  v.  Taylor,  82  Mo.  341  ; 

distinguishing  People  v.  Clark,  33  Mich.  112.  Davidson  v.  Goodall.  18  N.  H.  423;  Rrownell 

Ohio.  —  Keplinger  v.  Sherrick,  Wright  (Ohio)  v.  McEwen,   5   Den.   (N.   Y.)    367;   Gillet  v. 

103.  Mead,  7  Wend.  (N.  Y.)  193.    See  Herring  v. 

Oregon.  —  Parker    v.    Monteith,    7    Oregon  Jester,  2  Houst.  (Del.)  '66. 

277,  10.  Character  Necessarily  Involved. —  See  the 
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that  her  character  was  not  good.1  But  evidence  of  her  general  good  character 
is  not  admissible  on  behalf  of  the  plaintiff  except  in  rebuttal,  after  an  attack 
on  her  character  by  the  defendant.3 

Where  the  Father  Seeks  to  Recover  Only  for  Actual  Damages  Suffered  and  expenses 
incurred,  the  character  of  the  daughter  cannot  be  shown.3 

(2)  Limitation  as  to  Time.  —  In  any  event,  the  evidence  can  only  be  as  to 
the  woman's  character  and  conduct  at  the  time  of  and  prior  to  her  alleged 
seduction.  Neither  her  character  nor  her  acts  subsequent  to  that  time  can 
be  shown.4 

(3)  Questions  as  to  Intercourse  with  Others.  —  The  general  rule  is  that  in 
an  action  for  seduction  the  woman  alleged  to  have  been  seduced  cannot  be 
asked  whether  she  has  previously  had  intercourse  with  other  men,5  but  it  has 
been  li eld  that  other  persons  may  be  asked  whether  they  have  had  inter- 
course with  the  woman.0 

b.  Of  Father  Suing  for  Daughter's  Seduction.  —  In  some  jurisdic- 
tions it  has  been  held  that  in  an  action  by  a  father  for  the  seduction  of  his 
daughter  it  is  admissible  for  the  defendant  to  show  that  the  plaintiff  is  a  man 
of  profligate  principles  and  dissolute  habits,7  but  in  New  York  evidence  of  the 
character  of  the  plaintiff  has  been  held  inadmissible.8 

c.  Of  Defendant.  —  Evidence  as  to  the  general  character  of  the  defendant 
is  not  admissible  in  an  action  for  seduction.9 


title  Character  (in  Evidence),  vol.  5,  p.  865. 
And  see  Delvee  v.  Boardman,  20  Iowa  446 ; 
Leckey  v.  Bloser,  24  Pa.  St.  401. 

1.  Defendant  May  Introduce  Evidence  of  Bad 
Character  —  Indiana.  —  Haymond  v.  Saucer,  84 
Ind.  3. 

Iowa.  —  West  v.  Druff,  55  Iowa  335  ;  Delvee 
v.  Boardman,  20  Iowa  446.  See  also  Hopkins 
v.  Mathias,  66  Iowa  333. 

Pennsylvania.  —  Leckey  v.  Bloser,  24  Pa.  St. 
401. 

Tennessee.  —  Reed  v.  Williams,  5  Sneed 
(Tenn.)  580,  73  Am.  Dec.  157.  See  also 
Thompson  v.  Clendening.  1  Head  (Tenn.)  287. 

Virginia.  —  Fry  v.  Leslie,  87  Va.  269. 

Canada.  —  McCreary  v.  Grundy,  39  U.  C.  Q. 
B.  316. 

And  see  the  title  Character  (in  Evidence), 
vol.  5,  p.  865. 

Evidence  of  Previous  Lascivious  Conduct  on  the 
part  of  the  girl  is  admissible.  Bracy  v.  Kibbc, 
31  Barb.  (N.  Y.)  273. 

Evidence  of  Mere  Immodest  Remarks,  or  the 
like,  not  connected  with  any  immoral  act,  is 
not  admissible.    Fry  v.  Leslie,  87  Va.  269. 

2.  Good  Character  Cannot  Be  Shown  unless  As- 
sailed.—  Ram  field  v.  Massey,  1  Campb.  460 ; 
Bracy  v.  Kibbe,  31  Barb.  (N.  Y.)  273  ;  Wilson 
v.  Sproul,  3  P.  &  W.  (Pa.)  49;  Haynes  v.  Sin- 
clair, 23  Vt.  108.  See  also  Milliken  v.  Long, 
188  Pa.  St.  411  :  Bate  v.  Hill,  1  C.  &  P.  100,  11 
E.  C.  L.  329,  28  Rev.  Rep.  766. 

Evidence  of  Church  Membership  Admissible.  — 
Ferguson  v.  Moore,  98  Tenn.  342. 

Where  Specific  Acts  of  Lewdness  Proved.  — 
Leckey  v.  Bloser,  24  Pa.  St.  401  ;  Zitzer  v. 
Merkel.  24  Pa.  St.  408  ;  Wilson  v.  Sproul,  3  P. 
&  W.  (Pa.)  49. 

3.  When  Character  Cannot  Be  Shown. —  Wal- 
lace v.  Clark,  2  Overt.  (Tenn.)  93,  5  Am.  Dec. 
654- 

4.  Evidence  Limited  to  Character  At  and  Before 
Time  of  Seduction  —  Illinois.  —  White  v.  Murt- 
land,  71  111.  250,  22  Am.  Rep.  100. 


Indiana.  —  Shewalter  v.  Bergman,  123  Ind. 
155;  Haymond  v.  Saucer,  84  Ind.  3. 

Iowa.  —  Clifton  v.  Granger,  86  Iowa  573. 
See  also  Hopkins  v.  Mathias,  66  Iowa  333. 

Missouri.  —  Morgan  v.  Ross,  74  Mo.  318; 
McKern  v.  Calvert,  59  Mo.  243. 

New  York.  —  Ayer  v.  Colgrove,  81  Hun  (N. 
Y.)  322. 

Tennessee.  —  Thompson  v.  Clendening,  1 
Head  (Tenn.)  287. 

And  see  the  title  Character  (in  Evidence), 
vol.  5,  p.  860. 

5.  Woman  Cannot  Be  Asked  as  to  Previous  In- 
tercourse with  Others — England.  —  Dodd  v. 
Norris,  3  Campb.  519,  14  Rev.  Rep.  832. 

Illinois.  —  Doyle  v.  Jessup,  29  111.  460. 

Indiana.  —  Shattuck  v.  Myers,  13  Ind.  46,  74 
Am.  Dec.  236 ;  Smith  v.  Yaryan,  69  Ind.  445, 
35  Am.  Rep.  232. 

Iowa.  —  Brown  v.  Kingsley,  38  Iowa  220. 

Nezv  lersey.  - —  See  Vaughn  v.  Perrine,  3  N. 
J.  L.  299. 

Pennsylvania.  —  Hoffman  v.  Kemerer,  44  Pa. 
St.  452. 

Tennessee.  —  Reed  v.  Williams,  5  Sneed 
(Tenn.)  580,  73  Am.  Dec.  157;  Johnson  v. 
Goss,  2  Yerg.  (Tenn.)  110. 

Contra,  Love  v.  Masoner,  6  Baxt.  (Tenn.)  24, 
32  Am.  Rep.  522. 

See  generally  the  title  Witnesses. 

Paternity  of  Bastard. —  Smith  v.  Yaryan,  69 
Ind.  445,  35  Am.  Rep.  232. 

6.  Other  Persons  May  Be  Interrogated  as  to 
Intercourse  with  Woman.  —  Verry  v.  Watkins, 
7  C.  &  P.  308,  32  E.  C.  L.  520;  McCreary  v. 
Grundy,  39  U.  C.  Q.  B.  316;  Shattuck  v.  Myers, 
13  Ind.  46,  74  Am.  Rep.  236.  But  see  contra, 
McMahon  v.  Skinner,  2  U.  C.  Q.  B.  272. 

7.  Character  of  Plaintiff.  —  See  the  title 
Character  (in  Evidence),  vol.  5,  p.  865,  note  3. 

8.  Dain  v.  Wycoff,  7  N.  Y.  191. 

9.  Evidence  of  Character  of  Defendant  Not  Ad- 
missible —  Delaware.  —  Herring  v.  Jester,  2 
Houst.  (Del.)  66. 
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7.  Letters  Between  Defendant  and  Woman  Seduced.  —  In  an  action  by  a  father 
for  the  seduction  of  his  daughter,  a  letter  from  the  daughter  to  the.  defendant, 
ai  d  his  reply  thereto,  stand  on  the  footing  of  conversations  between  the 
parties.  But  in  such  case  it  should  satisfactorily  appear  that  the  letter  was 
written  in  good  faith.1 

8.  Admissions  of  Defendant  as  to  Paternity  of  Child.  —  Where  in  an  action  by 
a  woman  for  her  own  seduction  the  defendant  denies  ever  having  had  inter- 
course with  her,  evidence  is  admissible  of  admissions  by  him  that  he  is  the 
father  of  the  child.* 

9.  Particular  Circumstances  in  Evidence  —  a.  Abortion.  —  In  an  action  for 
seduction  the  plaintiff  may  show  that  the  defendant  procured  an  abortion  to 
be  performed  upon  the  woman  claimed  to  have  been  seduced,3  or  that  he 
proposed  to  her  to  procure  an  abortion,4  or  even  that  he  attempted  to  ascer- 
tain from  a  third  person  the  means  by  which  an  abortion  could  be  brought 
about,5  as  all  these  matters  tend  to  show  that  he  had  sexual  intercourse  with 
her  and  might  be  the  cause  of  her  pregnancy.6 

b.  Flight  of  Defendant.  —  In  criminal  cases  the  flight  of  the  accused, 
to  which  no  proper  motive  can  be  assigned,  is  considered  as  some  evidence  of 
his  guilt,  and  the  same  rule  should  apply  in  civil  actions  which  are  quasi- 
criminal  in  their  character;  hence  it  is  proper  for  the  plaintiff  to  show  that  the 
defendant,  when  charged  with  the  seduction  of  the  plaintiff 's  daughter,  left  his 
residence  and  was  apprehended  in  a  distant  part  of  the  state.7  But  the  sup- 
posed flight  of  the  defendant  cannot  have  any  bearing  upon  the  question  of  his 
guilt  where  the  charge  against  him  was  made  some  six  weeks  prior  thereto. * 

c.  Attempts  to  Continue  Illicit  Relations. — In  an  action  for 
seduction  evidence  of  the  defendant's  subsequent  conduct  in  seeking  to  con- 
tinue his  illicit  relations  with  the  woman  may  be  received  as  connected  with 
and  tending  to  corroborate  the  principal  charge.9 

d.  Intimacy.  —  It  is  competent  in  an  action  for  seduction  to  permit  the 
plaintiff  to  prove  the  intimacy  of  the  defendant  with  her,  and  to  show  his 
general  line  of  conduct.  This  is  true  even  though  several  acts  of  sexual 
intercourse  are  shown  to  have  taken  place. 10 

e.  Familiarities.  —  In  an  action  for  the  seduction  of  an  adopted 
daughter,  evidence  of  kissing  and  similar  familiarities  between  the  parties  is 
admissible  to  aid  the  jury  in  understanding  their  whole  family  relations. 11 

/.  Ill-health  and  Depression  of  Woman  Seduced.  —  Where  a 
father  brings  an  action  for  damages  for  the  seduction  of  his  minor  daughter, 
to  whose  services  he  is  entitled,  evidence  of  her  ill-health  and  depressed 
mental  condition  resulting  from  the  misconduct  of  the  defendant  is  proper. 12 

g.  NONACCESS  OF  Husband  OF  Woman  Seduced.  —  It  has  been  held 

lozva.  —  Delvee  v.  Boardman,  20  Iowa  446.  4.  Proposition  to  Procure  Abortion.  — ■  Badder 

Michigan.  —  Watson   v.    Watson,    53    Mich.  v.  Keefer,  91  Mich.  611;  Fox  v.  Stevens,  13 

168,  51  Am.  Rep.  m.  Minn.  272. 

Minnesota.  —  Hein  v.   Holdridge,  78  Minn.  5.  Attempts  to  Ascertain  Means  of  Producing 

468.  Abortion. — Badder  v.  Keefer,  91   Mich.  611. 

Missouri.  —  McKern  v.  Calvert,  59  Mo.  243.  100  Mich.  272;  Hewitt  v.  Prime,  21  Wend.  (N. 

North  Carolina.  —  McRae  v.  Lilly,  1  Ired.  L.  Y.)  79. 

(23  N.  Car.)  118.  6.  Badder  v.  Keefer,  91  Mich.  611. 

Tennessee. — •  Maguinay  v.  Saudek,  5  Sneed  7.  Flight  of  Defendant. —  Parker  v.  Monteith, 

(Tenn.)  146.  7  Oregon  277. 

1.  Letters  Between  Defendant  and  Woman  Se-  8.  Flight  Some  Time  After  Charge. —  Hopkins 
duced. —  Lee  v.  Cooley,   13  Oregon  433.     See  v.  Mathias,  66  Iowa  333. 

also  Fry  v.  Leslie,  87  Va.  269.  9.  Attempt  to   Continue  Illicit   Relations.  — 

2.  Admissions  of  Defendant  as  to  Paternity  of  Russell  v.  Chambers,  31  Minn.  54. 

Child. — Rabeke  v.  Baer,  115  Mich.  328,  69  Am.  10.  Intimacy.  —  Shewalter  v.   Bergman,  123 

St.  Rep.  567.  Ind.  155. 

3.  Procurement  of  Abortion. —  White  v.  Murt-  11.  Familiarities. —  Watson  v.  Watson,  58 
land,  71  111.  250,  22  Am.  Rep.  100;  Beaudette  Mich.  507,  53  Mich.  t68,  51  Am.  Rep.  ill. 

v.  Gagne,  87  Me.  534;  Klopfer  v.  Bromme,  26  12,  111  health  and  Depression  of  Woman  Seduced. 

Wis.  372.  — Russell  v.  Chambers,  31  Minn.  54. 
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Defenses  in  Civil  Actions. 


SEDUCTION. 


Consent  or  Connivance  of  Parent. 


that  in  an  action  by  a  mother  for  the  seduction  of  her  daughter,  who  is  a 
married  woman,  but  separated  from  her  husband,  the  daughter  may  testify  as 
to  the  nonaccess  of  her  husband  and  her  seduction  by  the  defendant.1 

h.  Inducement  of  Woman  to  Charge  Child  upon  Defendant.  — 
Where  the  woman  seduced,  on  her  examination  as  a  witness,  swears  that  she 
had  been  induced  to  charge  the  child  upon  another  person,  by  promises  from 
the  defendant,  it  is  competent  for  the  defendant  to  show  that  she  not  only 
said  the  child  was  not  the  defendant's,  but  that  she  went  further,  and  said 
that  she  had  been  induced  to  charge  it  upon  the  defendant  by  the  plaintiff 
and  others,  members  of  his  family.2 

i.  Compromise  Between  Defendant  and  Daughter.  —  In  an  action 
by  a  father  for  the  seduction  of  his  daughter,  an  agreement  in  writing  between 
the  defendant  and  the  daughter,  by  which  the  defendant  admits  the  seduction 
and  agrees  to  pay  her  a  sum  of  money,  and  the  daughter  releases  and  dis- 
charges him  from  all  actions  for  damages,  and  claims  of  every  kind,  is  admissi- 
ble in  evidence,  not  for  the  purpose  of  showing  the  extent  of  the  injury  which 
the  defendant  has  inflicted  on  the  plaintiff  or  the  amount  of  damages  to 
which  the  latter  is  entitled,  but  as  an  admission  by  the  defendant  of  the  facts 
necessary  to  be  proved  by  the  plaintiff  in  order  to  maintain  the  action.3 

j.  Time  OF  CONCEPTION.  —  In  an  action  by  a  woman  for  her  own  seduc- 
tion, the  plaintiff  has  been  permitted  to  give  evidence  as  to  the  time  when  she 
became  pregnant,  the  court  considering  that  this  evidence  tended  to  disclose 
the  relations  of  the  parties  and  the  results  of  the  alleged  seduction.4 

k.  Illegality  of  Plaintiff's  Marriage.  —  In  an  action  by  a  father  for 
the  seduction  of  his  minor  daughter,  evidence  is  admissible  to  show  that  the 
marriage  of  the  plaintiff  with  his  reputed  wife  was  illegal  and  void,  for  this 
tends  directly  to  negative  one  proposition  upon  which  his  action  is  founded, 
to  wit,  that  he  is  legally  entitled  to  the  services  of  the  woman  seduced,  as  his 
minor  daughter.5 

VIII.  Defenses  in  Civil  Actions  —  1.  Consent  of  Daughter.  —  The  consent 
of  the  daughter  to  the  intercourse  is  no  defense  to  an  action  by  her  father  for 
the  seduction.6 

2.  Indifference  of  Parent.  —  The  right  of  a  father  to  recover  for  the  seduction 
of  his  daughter  is  not  defeated  by  the  fact  that  he  has,  by  a  careless  indiffer- 
ence to  his  daughter's  chastity,  afforded  facilities  for  criminal  intercourse 
between  her  and  the  defendant.7 

3.  Consent  or  Connivance  of  Parent.  —  But  if  it  appears  that  the  father  actu- 
ally consented  to  or  connived  at  the  illicit  intercourse  between  his  daughter 
and  the  defendant,  this  will  be  sufficient  absolutely  to  defeat  the  father's 
action  for  the  seduction.8 

1.  Nonaccess  of  Husband  of  Woman  Seduced. —  (Iowa)  520;  Parker  v.  Elliott,  6  Munf.  (Va.) 
Mulligan  v.  Thompson,  23  Ont.  54.  587. 

2.  Inducement  of  Woman  to  Charge  Child  upon  8.  Connivance —  England.  —  Reddie  v.  Scoolt, 
Defendant. —  Bracy  v.  Kibbe,  31  Barb.  (N.  Y.)  Peake  N.  P.  (ed.  1795)  240. 

273-  Canada.  —  See  Walmsley  v.  Mitchell,  5  Ont. 

3.  Compromise  Between  Defendant  and  Daughter.  427. 

—  Travis  v.  Barger,  24  Barb.  (N.  Y.)  614.  Iowa.  —  See   Zerfing   v.   Mourer,   2  Greene 

4.  Time  of  Conception.  —  Baird  v.  Boehner,  77  (Iowa)  520. 

Iowa  622.  Missouri.  —  Vossel  v.  Cole,  10  Mo.  634,  47 

6.  Illegality  of  Plaintiffs  Marriage.  —  How-  Am.  Dec.  136. 

land  v.  Howland,  114  Mass.  517,  19  Am.  Rep.  Neiv  York.  —  Seagar  v .  Sligerland,  2  Cai.  (N. 

38'-  Y.)  219;  Travis  v.  Barger,  24  Barb.  (N.  Y.) 

6.  Consent  of  Daughter  No  Defense.  —  Barbour  614  ;  Graham  v.  Smith,  1  Edm.  Sel.  Cas.  (N.  Y.) 
v.  Stephenson,  32  Fed.  Rep.  66,  affirmed  140  U.  267.  See  also  Akerley  v.  Haines,  2  Cai.  (N. 
S.  48;  Bartlett  v.  Kochel,  88  Ind.  425;  Mc-  Y.)  292. 

Aulay  v.  Birkhead,  13  Ired.  L.  (35  N.  Car.)  28,  Oregon.  —  Breon  v.  Henkle,  14  Oregon  494. 

55  Am.  Dec.  427;  Ross  v.  Merritt,  2  U.  C.  Q.  Pennsylvania.  —  Hollis  v.  Wells,  3  Pa.  L.  J. 

B.  421.    See  also  supra,  this  title,  II.  2.  Con-  Rep.  169,  5  Pa.  L.  J.  30. 

sent  of  Woman.  A  Father  Who  Has  Permitted  a  Married  Man  to 

7.  Indifference.  —  Zerfing  v.  Mourer,  2  Greene  Visit  His  Daughter  as  a  Suitor  cannot  maintain 
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Defenses  in  Civil  Actions. 


SEDUCTION. 


Intercourse  Effected  by  Force,  etc. 


Custom.  —  Where  it  appears  that  the  father  knew  of  and  assented  to  his 
daughter  sleeping  with  her  suitor,  the  father  cannot,  in  order  to  maintain  his 
action  for  the  seduction  of  the  daughter  by  her  suitor,  avail  himself  of  a 
custom  alleged  to  prevail  in  that  part  of  the  country,  for  young  people  who 
are  courting  to  sleep  together.1 

4.  Consent  of  Parent  to  Dispense  with  Daughter's  Services.  —  In  an  action  by 
a  father  to  recover  for  loss  of  services  on  account  of  the  alleged  abduction  and 
seduction  of  his  daughter,  it  is  no  defense  that  the  plaintiff  consented  to  dis- 
pense with  his  daughter's  services,  where  such  consent  was  obtained  by  fraud 
consisting  in  a  representation  that  the  defendant  had  a  legal  right  to  marry, 
whereas  he  had  no  such  right.2 

5.  Infancy  of  Defendant.  —  As  an  infant  is  liable  for  his  torts,3  the  defend- 
ant in  an  action  for  seduction  cannot  escape  liability  by  setting  up  his  infancy 
as  a  defense.4 

6.  Settlement  and  Release.  —  A  settlement  of  the  plaintiff's  claim  and  a 
release  of  damages  are,  of  course,  a  complete  defense  to  any  subsequent  action 
for  the  injury,5  if  the  defendant  has  carried  out  his  part  of  the  agreement.6 
But  a  release  by  the  daughter  to  the  seducer  of  all  damages  for  the  wrong 
done  her  cannot  be  set  up  in  bar  of  an  action  by  the  mother  for  her  daughter's 
seduction.7 

7.  Recovery  Against  Defendant  in  Bastardy  Proceedings.  —  The  father's  right 

of  action  for  damages  for  the  seduction  of  his  daughter  is  not  defeated  by  the 
fact  that  by  previous  proceedings  under  the  bastardy  law  the  defendant  has 
been  forced  to  pay  to  the  daughter  an  allowance  for  the  support  of  the  child 
that  was  born  as  a  consequence  of  the  illicit  intercourse. s 

8.  Intercourse  Effected  by  Force,  Etc.  —  While  it  is  undoubtedly  true  that 
intercourse  accomplished  by  force  is  not  technically  seduction,9  it  is  neverthe- 
less true  that  it  is  not  in  every  case  a  complete  defense  to  an  action  for  seduc- 
tion that  the  intercourse  was  procured  through  force,  fraud,  or  threats, 
especially  where  the  action  is  by  the  father  of  the  woman  seduced,  he  basing 
his  right  of  action  upon  the  resulting  loss  of  services.10 

an  action  against  him  for  seducing  her.  Reddie  Whether  Intercourse  Amounts  to  Seduction  or 
v.  Scoolt,  Peake  N.  P.  (ed.  1795)  240.  Eape  Question  for  Jury.  —  Furman  !/.  Applegate, 

1.  Custom. —  Seagar  v.  Sligerland,  2  Cai.  (N.      23  N.  J.  L.  28. 

Y .)  219;  Hollis  v.  Wells,  3  Pa.  L.  J.  Rep.  169,  10.  Not  a  Complete  Defense  that  Intercourse 
5  Pa.  L.  J.  30.  Effected  by  Force,  Etc.  —  California.  —  Marshall 

2.  Consent  to  Dispense  with  Services  Obtained     v.  Taylor,  98  Cal.  55,  35  Am.  St.  Rep.  144. 

by  Fraud. —  Lawyer  v.  Fritchtr,  130  N.  Y.  239,  Illinois.  —  Leucker  v.  Steileu,  89  111.  545,  31 
27  Am.  St.  Rep.  521,  affirming  54  Hun  (N.  Y.)  Am.  Rep.  104;  White  v.  Murtland,  71  111.  250, 
586.  22  Am.  Rep.  100. 

3.  See  the  title  Infants,  vol.  16,  p.  307  et  seq.         Massachusetts.  —  Kennedy  v.  Shea,  no  Mass. 

4.  Infancy  No   Defense. —  Lee  v.  Hefley,  21      147,  14  Am.  Rep.  584. 

Ind.  98;  Becker  v.  Mason,  93  Mich.  336;  Fry  v.  Michigan.  —  See  Stoudt  v.  Shepherd.  73 
Leslie,  87  Va.  269.  Mich.  588. 

5.  A  Previous  Settlement  of  the  Claim  and  Re-  Missouri.  —  Mohelsky  v.  Hartmeister,  68  Mo. 
lease  in  writing  is  a  complete  defense  to  an  ac-      App.  318. 

tion  by  a  woman  for  her  own  seduction.  Meka  New  York.  —  Damon  v.  Moore,  5  Lans.  (N. 
v.  Brown,  84  Iowa  711.  Y.)  454;  Lawrence  v.  Spence,  29  Hun  (N.  Y.) 

Fraud  of  Third  Person  in  Obtaining  Settlement.      169,  affirmed  99  N.  Y.  669. 

—  Meka  v.  Brown,  84  Iowa  711.  If  in  addition  to  flattery  and  persuasion  the 

6.  Where  Terms  of  Settlement  Not  Complied  seducer  employs  force  or  threats,  or  exercises 
With.  —  Boland  v.  McCarroll,  38  U.  C.  Q.  B.  authority  resulting  from  the  parental  or  other 
487.  relation  of  authority,  it  is  seduction  neverthe- 

7.  Release  of  Damages  by  Daughter  Not  a  Bar  less.  De  Haven  v.  Helvie,  126  Ind.  82.  This 
to  Mother's  Action.  —  Gimbel  v.  Smidth,  7  Ind.  was  an  action  by  a  woman  for  her  own  seduc- 
627.  tion. 

8.  Recovery  in  Bastardy  Proceedings  Not  a  Bar.        Force  Less  than  Would   Constitute  Rape.  — 

—  Sellars  v.  Kinder,  1  Head  (Tenn.-)  134.  Lavery  v.  Crooke,  52  Wis.  612,  38  Am.  Rep. 

9.  Force.  —  Lee  v.  Hefley,  21  Ind.  98  ;  Hogan  v .  768. 

Cregan,  6  Robt.  (N.  Y.)  138.  See  also  Johnson  If  the  Plaintiff  Was  Unconscious  from  the  ef- 
v.  Holliday,  79  Ind.  151  ;  Watson  v.  Watson,  53  fects  of  the  wine  given  her  by  the  defendant  at 
Mich.  168.  5  1  Am.  Rep.  in.  And  see  supra,  the  time  he  had  intercourse  with  her,  her  caii-ic 
this  title,  II.  2.  Consent  of  Woman.  of  action  was  not  defeated  by  reason  of  such 
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Damages. 


SEDUCTION. 


Elements  of  Damage. 


9.  License  to  Enter.  —  It  has  been  held  that  a  license  to  the  defendant  to 
enter  is  a  bar  to  an  action  of  trespass  by  the  father  for  breaking,  etc.,  his 
house  and  debauching  his  daughter,  per  quod  servitium  amisit.1 

IX.  Damages  —  1.  Elements  of  Damage  —  a.  Common-law  Rule  — 
(i)  General  Rule  Stated. — The  courts  have  long  recognized  that  the  real 
injury  of  a  parent  whose  daughter  has  been  seduced  lies  not  in  the  actual 
loss  of  her  services,  but  in  the  injury  done  to  him  in  his  parental  relation. 
And  hence,  while  they  have  clung  to  the  fiction  that  at  common  law  the 
action  is  based  upon  the  relation  of  master  and  servant  and  the  loss  of 
services,*  yet  when  the  parent  has  shown  his  right  to  recover  anything  under 
the  common-law  rule  the  courts  have  consistently  refused  to  limit  his  damages 
to  the  actual  loss  suffered  by  him  in  his  relation  of  master,  but  hold  that  in 
estimating  damages  the  jury  may  view  him  as  a  father  and  take  into  con- 
sideration his  shame,  mortification,  and  disgrace,  the  injury  to  the  good  name 
and  character  of  the  family  of  which  he  is  the  head,  his  mental  suffering 
because  of  the  dishonor  to  his  family,  his  loss  of  the  comfort  of  his  daughter 
in  whose  virtue  he  can  feel  no  consolation,  his  anxiety  as  the  parent  of  other 
children  whose  morals  may  be  corrupted  by  her  example,  and  generally  all 
the  suffering  which  may  be  entailed  to  him  as  a  father  by  the  injury  done  to 
his  daughter.3 

fact.    Marshall  v.  Taylor,  98  Cal.  55,  35  Am. 
St.  Rep.  144. 

In  Upper  Canada  the  rule  has  been  declared  to 
be  that  where  the  state  of  facts  shown  by  the 
plaintiff  indicates  that  a  rape  has  been  com- 
mitted, the  court  should  stop  the  seduction  case 
and  discharge  the  jury  without  submitting  the_ 
case  to  them.  Walsh  v.  Nattrass,  19  U.  C.  C. 
P.  453  ;  Williams  v.  Robinson,  20  U.  C.  C  P. 
255  ;  Brown  v.  Dalby,  7  U.  C.  Q.  B.  160. 

1.  License  to  Enter  Bars  Action  of  Trespass.  — 
Bennett  v.  Allcott,  2  T.  R.  166. 

2.  See  supra,  this  title,  Common-law  Action 

—  Basis  of  Right  of  Action. 

3.  Common-law  Rule  as  to  Damages  —  England. 

—  Terry  v.  Hutchinson,  L.  R.  3  Q.  B.  599,  9  B. 
&  S.  487,  37  L.  J.  Q.  B.  259,  18  L.  T.  N.  S.  521, 
16  W.  R.  932;  Irwin  v.  Dearman,  11  East  23, 
10  Rev.  Rep.  423  ;  Bedford  v.  McKowl,  3  Esp. 
119,  3  Est.  PI.  &  Forms  119;  Dodd  v.  Norris,  3 
Campb.  519,  14  Rev.  Rep.  832;  Andrews  v. 
Askey,  8  C.  &  P.  7,  34  E.  C.  L.  270  ;  Tullidge  v. 
Wade,  3  Wils.  C.  PI.  18. 

Canada.  —  Hope  v.  Davidson,  33  U.  C.  Q.  B. 
550;  Paterson  v.  Wilcox,  20  U.  C.  C.  P.  385. 

United  States.  —  Barbour  v.  Stephenson,  32 
Fed.  Rep.  66,  affirmed  140  U.  S.  48. 

Alabama.  —  Drish  v.  Davenport,  2  Stew. 
(Ala.)  266. 

Arkansas.  —  Simpson  v.  Grayson,  54  Ark.  404, 
26  Am.  St.  Rep.  52  ;  Patterson  v.  Thompson,  24 
Ark.  55. 

Delaware.  —  Herring  v.  Jester,  2  Houst. 
(Del.)  66;  Robinson  v.  Burton,  5  Harr.  (Del.) 
335- 

Georgia.  —  Kendrick  v.  McCrary,  n  Ga.  603. 

Illinois.  —  White  v.  Murtland,  71  111.  250,  22 
Am.  Rep.  100;  Ball  v.  Bruce,  21  111.  161  ;  Grable 
v.  Margrave,  4  111.  372,  38  Am.  Dec.  88  ;  Mighell 
v.  Stone,  74  111.  App.  129,  affirmed  175  111.  261  ; 
Garretson  v.  Becker,  52  111.  App.  255. 

Indiana.  —  Simons  v.  Busby,  119  Ind.  13; 
Taylor  v.  Shelkett,  66  Ind.  297  ;  Wilds  v.  Bogan, 
57  Ind.  453. 

Iowa.  —  Stevenson  v.  Belknap,  6  Iowa  97,  71 
Am.  Dec.  392. 
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Kansas.  —  Anthony  v.  Norton,  60  Kan.  341, 
72  Am.  St.  Rep.  360. 

Kentucky.  —  Wilhoit  -'.  Hancock,  5  Bush 
(Ky.)  567;  Pence  v.  Dozier,  7  Bush  (Ky.)  133; 
Applegate  v.  Ruble,  2  A.  K.  Marsh.  (Ky.)  128. 
See  also  Covington  St.  R.  Co.  v.  Packer,  9  Bush 
(Ky.)  455,  15  Am.  Rep.  725. 

Maine.  —  Emery  v.  Gowen,  4  Me.  33,  16  Am. 
Dec.  233. 

Massachusetts.  —  Cook  v.  Bartlett,  179  Mass. 
576;  Hatch  v.  Fuller,  131  Mass.  574;  Blagge  v. 
llsley,  127  Mass.  191,  34  Am.  Rep.  361  ;  Phillips 
v.  Hoyle,  4  Gray  (Mass.)  568;  Treanor  v.  Dona- 
hoe,  9  Cush.  (Mass.)  228;  Stowe  v.  Heywood, 
7  Allen  (Mass.)  118. 

Michigan.  —  Stoudt  v.  Shepherd,  73  Mich. 
588. 

Minnesota.  —  Russell  v.  Chambers,  31  Minn. 
54;  Fox  v.  Stevens,  13  Minn.  272. 

Mississippi.  —  Ellington  v.  Ellington,  47  Miss. 
329- 

Missouri.  —  Comer  v.  Taylor,  82  Mo.  341; 
Morgan  v.  Ross,  74  Mo.  318. 

New  Hampshire.  —  Lunt  v.  Philbrick,  59  N. 
H.  59- 

New  Jersey.  —  Clark  v.  Clark.  63  N.  J.  L.  1  ; 
Middleton  v.  Nichols,  62  N.  J.  L.  636;  Ogborn 
v.  Francis,  44  N.  J.  L.  441,  43  Am.  Rep.  394; 
Vanhorn  v.  Freeman,  6  N.  J.  L.  322  ;  Coon  v. 
Moffitt,  3  N.  J.  L.  169. 

New  York.  —  Lipe  v.  Eisenlerd,  32  N.  Y. 
229;  Badgley  v.  Decker,  44  Barb.  (N.  Y.)  577; 
Wells  v.  Padgett,  8  Barb.  (N.  Y.)  323;  Bartley 
V.  Richtmyer,  4  N.  Y.  38,  53  Am.  Dec.  338,  re- 
versing 2  Barb.  (N.  Y.)  182;  Kerns  v.  Hagen- 
buchle,  60  N.  Y.  Super.  Ct.  228  ;  Stiles  v.  Til- 
ford,  10  Wend.  (N.  Y.)  338;  Tillotson  v.  Cheet- 
ham,  3  Johns.  (N.  Y.)  56,  3  Am.  Dec.  455. 

North  Carolina.  —  Scarlett  v.  Norwood,  115 
N.  Car.  284. 

North  Dakota.  —  Ingwaldson  v.  Skrivseth,  7 
N.  Dak.  388. 

Oregon.  —  Patterson  v.  Hayden,  17  Oregon 
238,  11  Am.  St.  Rep.  822;  Breon  v.  Henkle,  14 
Oregon  494. 

Pennsylvania.  —  Milliken  v.  Long,  188  Pa.  St. 
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(2)  Where  Daughter  Over  Age.  —  This  rule  of  damages  is  not  confined  to 
cases  where  the  daughter  seduced  is  a  minor,  but  applie?  equally  where  the 
daughter  is  above  the  legal  age  of  majority,  for  as  the  mortification  and  dis- 
grace and  the  injury  to  the  sentiments  and  affections  are  of  the  same  character, 
and  are  not  likely  to  be  essentially  different  in  degree,  and  the  delinquency  of 
the  defendant  is  in  no  respect  different,  there  is  no  reason  why  damages 
beyond  a  strict  pecuniary  compensation  should  be  given  in  one  case  and 
withheld  in  the  other.1 

(3)  Intercourse  Without  Seduction.  —  It  is,  however,  quite  well  settled  that 
in  cases  where  sexual  intercourse  has  taken  place  without  seduction,  that  is, 
without  the  aid  of  flattery  and  artifice,  no  recovery  can  be  had  by  the  father 
beyond  compensation  for  the  loss  of  services  and  reimbursement  of  incidental 
expenses.3 

(4)  Action  by  Master.  —  It  has  been  held  that,  admitting  that  there  is  and 
must  be  a  cause  for  great  difference  in  the  allowance  of  damages  when  the 
action  for  seduction  of  a  young  woman  is  brought  by  the  parent,  and  when  it 
is  brought  by  one  who  is  no  relative  or  friend  but  merely  fills  the  legal  rela- 
tion of  master,  it  does  not  follow  that  the  master  must  be  restricted  to  his 
simple  pecuniary  outlay  or  loss,  but  the  amount  of  his  recovery  must  depend 
very  much  upon  the  position  in  the  household  of  the  person  who  is  called  a 
servant.3 

b.  Loss  of  Social  Standing.  —  The  loss  of  social  standing  which  results 
from  an  injury  of  that  character  is  an  element  of  damage  proper  to  be  con- 
sidered by  the  jury  in  estimating  the  damages  in  an  action  by  a  woman  for 
her  own  seduction.4 

c.  Wounded  Feelings,  Dishonor,  and  Disgrace.  —  It  has  been  held 
that  in  an  action  under  the  Indiana  statute,  which  expressly  confers  a  right 
of  action  for  the  seduction  of  a  minor  daughter  though  she  "  be  not  living 
with  or  in  the  service  of  the  plaintiff  at  the  time  of  the  seduction  or  after- 
wards, and  there  be  no  loss  of  service,"  there  could  be  no  other  ground  for  an 
award  of  damages  than  the  wounded  feelings  and  the  dishonor  and  disgrace 
cast  upon  the  parent  and  family  by  the  injury,  and  such  damages  were  evi- 
dently contemplated  by  the  legislature  in  adopting  the  provision  referred  to.5 

d.  Mental  and  Physical  Anguish.  —  A  woman  who  has  been  seduced 
may,  as  a  part  of  the  measure  of  her  damages,  recover  for  her  anguish  of 
mind  and  her  pain  and  suffering  incident  to  bearing  and  giving  birth  to  a 
child,  the  fruit  of  such  seduction.6 

e.  Wounded  Feelings  of  Family.  —  In  an  action  by  a  father  for  the 
seduction  of  his  daughter,  no  recovery  can  be  had  for  the  wounded  feelings  of 
the  plaintiff's  family,  who  are  not  parties  to  the  suit.7 

411;  Phelin  v.  Kenderdine,  20  Pa.  St.  354;         3.  Action  by  Master. —  Ford  v.  Gourlay,  42 

Fernsler  v.  Moyer,  3  W.  &  S.  (Pa.)  416,  39  Am.      U.  C.  Q.  B.  552. 

Dec.  33.  4.  Loss  of  Social  Standing. —  Hawn  v.  Bang- 

Tennessee.  —  Love    v.     Masoner,     6     Baxt.      hart,  76  Iowa  683,  14  Am.  St.  Rep.  261. 
(Tenn.)  24.  But  the  Effect  upon  Individual   Members  of 

Vermont.  —  Rollins  v.  Chalmers,  51  Vt.  592.      Society  cannot  be  shown,  and  hence  the  plaintiff 

Virginia.  —  Fry  v.  Leslie,  87  Va.  269  ;  White  cannot  show  that  certain  individual  acquaint- 
v.  Campbell,  13  Gratt.  (Va.)  573.  ances  with  whom  she  had  associated  before  the 

West  Virginia.  —  Hudkins  v.  Haskins,  22  W.  occurrence  had  refused  to  recognize  her  or  to 
Va.  645  ;  Riddle  v.  McGinnis,  22  W.  Va.  253.         hold  any  social  intercourse  with  her  since  her 

Rule  of  Damages  Same  under  Common  Law  as  condition  of  pregnancy  became  known.  Hawn 
under  Statutes. — Pence  v.  Dozier,  7  Bush  (Ky.)  v.  Banghart,  76  Iowa  683,  14  Am.  St.  Rep. 
133.  261. 

1.  Daughter  Over  Age.  —  Lipe  v.  Eisenlerd,  5,  Wounded  Feelings,  Dishonor,  and  Disgrace.  — 
32  N.  Y.  229.    See  also  cases  cited  in  preceding      Felkner  v.  Scarlet,  29  Ind.  154. 

section.  6.  Mental  and   Physical  Anguish.  —  Gemmill 

2.  Intercourse  Without  Seduction.  —  Mohel-  v.  Brown,  25  Ind.  App.  6.  See  also  McCoy  v. 
sky  v.  Hartmeister,  68  Mo.  App.  318.    See  also      Trucks.  121  Ind.  292. 

Comer  v.  Taylor,  82  Mo.  341  ;  Smith  v.  Young,  7.  No  Recovery  for  Wounded  Feelings  of  Family. 
26  Mo.  App.  575.  —  Comer  v.  Taylor,  82  Mo.  341. 
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/.  Liabilities  Incurred  in  Connection  with  Daughter's  Illness. 
—  If  the  plaintiff,  in  an  action  for  the  seduction  of  his  daughter,  has  incurred 
liability  for  medicines  and  medical  attendance,  he  is  entitled  to  recover  the 
same,  if  reasonable,  from  the  defendant,  whether  or  not  he  has  paid  the 
amount.  Being  bound  therefor,  he  is  entitled  to  recover  the  same  from 
the  responsible  agent  occasioning  the  expenditure.1 

g.  Expenses  of  Supporting  Child.  —  In  an  action  by  a  father  for  the 
seduction  of  his  daughter,  the  probable  expense  to  the  plaintiff  of  supporting 
the  illegitimate  child  of  which  his  daughter  has  been  delivered  is  not  an  ele- 
ment of  damage  which  the  jury  may  consider,2  for  if  the  plaintiff  should 
recover  for  this  item,  he  could  not  be  compelled  to  apply  the  amount  recov- 
ered to  the  support  of  the  child ;  nor  would  the  recovery  by  the  plaintiff 
exonerate  the  defendant  from  liability  for  the  support  of  the  child,  if  called 
upon.3 

2.  What  May  Be  Considered  in  Estimating  Damages  —  a.  Generally  — 
(i)  Pecuniary  Means  of  Defendant.  —  The  weight  of  authority  is  in  support  of 
the  view  that  in  an  action  for  seduction  the  pecuniary  means  and  financial 
standing  of  the  defendant  may  be  shown  in  evidence  and  taken  into  considera- 
tion by  the  jury  in  assessing  the  damages.4  But  there  are  cases  in  which  this 
has  been  denied.5 

(2)  Social  Position  of  Defendant.  —  It  has  been  held  that  the  social  position 
of  the  defendant  may  be  considered  in  estimating  the  damages.6  But  this 
also  has  been  denied.7 

(3)  Pecuniary  Means  of  Plaintiff .  —  It  has  been  held  improper  to  allow  the 
jury  to  consider  the  pecuniary  means  of  the  plaintiff,8  but  other  cases  have 
held  that  this  might  be  considered,  probably  proceeding  upon  the  view  that 
pecuniary  means  ordinarily  affect  social  standing.9 

(4)  Social  Position  of  Plaintiff.  —  It  is  proper  for  the  jury,  in  assessing  the 
damages  in  an  action  for  seduction,  to  take  into  consideration  the  social 
position  and  standing  of  the  plaintiff.10 

(5)  Character  of  Plaintiff's  Family.  —  The  reputation  or  character  of  a 
particular  member  of  the  plaintiff's  family,  other  than  the  plaintiff  or  the  per- 


1.  Liabilities  Incurred  in  Connection  with 
Daughter's  Illness.  —  Corner  v.  Taylor,  82  Mo. 
34i. 

2.  Expense  of  Supporting  Child  Not  Element 
of  Damage. —  Hitchman  v.  Whitney,  9  Hun  (N. 

Y.)   512;  Sargent  v.   ,  5  Cow.   (N.  Y.) 

106  ;  Haynes  v.  Sinclair,  23  Vt.  108. 

3.  Haynes  v.  Sinclair,  23  Vt.  108. 

4.  Pecuniary  Means  of  Defendant  May  Be  Con- 
sidered—  Delaware.  —  Robinson  v.  Burton,  5 
Harr.  (  Del.)  335;  Herring  v.  Jester,  2  Houst. 
(Del.)  66. 

Illinois.  —  Grable  v.  Margrave,  4  111.  372,  38 
Am.  Dec.  88;  White  v.  Murtland,  71  111.  250, 
22  Am.  Rep.  100. 

Indiana.  —  Gemmill  v.  Brown,  25  Ind.  App. 
6;  Shewalter  v.  Bergman,  123  Ind.  155;  White 
v.  Gregory,  126  Ind.  95  ;  De  Haven  v.  Helvie, 
126  Ind.  82;  Wilson  v.  Shepler,  86  Ind. 
275. 

North  Carolina.  —  McAulay  v.  Birkhead,  13 
Ired.  L.  (35  N.  Car.)  28,  55  Am.  Dec.  427. 

Virginia.  —  Clem  v.  Holmes,  33  Gratt.  (Va.) 
722,  36  Am.  Rep.  793. 

West  Virginia.  —  Riddle  v.  McGinnis,  22  W. 
Va.  253. 

Wisconsin.  —  Lavery  v.  Crooke,  52  Wis.  612, 
38  Am.  Rep.  768. 

5.  Pecuniary  Means  of  Defendant  Cannot  Be 
Considered.  —  Hodsoll  v.  Taylor,  L.  R.  9  Q.  B. 

'  2 


79,  43  L.  J.  Q.  B.  14,  29  L.  T.  N.  S.  53,  22  W. 
R.  89;  Salter  v.  Walker,  21  L.  T.  N.  S.  360,  18 
W.  R.  65  ;  Ferguson  v.  Veitch,  45  U.  C.  Q.  B. 
160;  Dain  v.  Wycoff,  7  N.  Y.  191. 

Inferences  from  General  Standing.  —  Damages 
for  seduction  cannot  be  aggravated  by  evidence 
of  what  the  defendant  had  told  his  victim  he 
was  worth ;  or  by  any  evidence  of  his  wealth 
unless,  perhaps,  such  as  is  inferable  from  his 
general  standing  in  the  community.  Watson  v. 
Watson,  S3  Mich.  168,  51  Am.  Rep.  rii. 

6.  Social  Position  of  Defendant  May  Be  Con- 
sidered. — ■  Grable  v.  Margrave,  4  111.  372,  38 
Am.  Dec.  88;  White  v.  Murtland,  71  111.  250; 
22  Am.  Rep.  100  ;  Parker  v.  Monteith,  7  Oregon 
277. 

7.  Contrary  View. —  See  Salter  v.  Walker,  18 
W.  R.  65,  21  L.  T.  N.  S.  360. 

8.  Pecuniary  Means  of  Plaintiff  Cannot  Be  Con- 
sidered.—  West  v.  Druff,  55  Iowa  335. 

Waiver  of  Objections  to  Evidence.  —  Rollins  v. 
Chalmers,  51  Vt.  592. 

9.  Pecuniary  Means  of  Plaintiff  May  Be  Con- 
sidered.—  White  v.  Murtland,  71  111.  250,  22 
Am.  Rep.  100  ;  Grable  v.  Margrave,  4  111.  372, 
38  Am.  Dec.  88. 

10.  Social  Position  of  Plaintiff  May  Be  Considered. 
—  Grable  v.  Margrave,  4  111.  372,  38  Am.  Dec. 
88  ;  White  v.  Murtland,  71  111.  250,  22  Am.  Rep. 
100;  Parker  v.  Monteith,  7  Oregon  277. 
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son  seduced,  cannot  be  inquired  into;*  but  the  general  reputation,  character, 
and  standing  of  the  family  may  be  shown  by  the  plaintiff  with  a  view  to 
enhance,  or  by  the  defendant  to  diminish,  the  damages.3 

(6)  Atte?itions,  Arts,  Flatteries,  Persuasions,  and  Promises.  —  The  defend- 
ant's attentions  to  the  plaintiff's  daughter  as  a  suitor,  and  the  arts,  flatteries, 
persuasions,  and  promises  made  use  of  by  him  to  accomplish  his  ends,  may 
be  taken  into  consideration  by  the  jury  in  estimating  the  damages.3 

(7)  Promise  of  Marriage.  —  In  some  cases  the  rule  has  been  announced 
that  in  an  action  by  the  father  or  mother  for  the  seduction  of  a  daughter,  the 
fact  that  the  defendant  was  under  a  promise  of  marriage  to  the  daughter  can- 
not be  considered  in  assessing  the  damages,4  as  the  daughter  herself  has  an 
independent  right  of  action  for  the  breach  of  the  promise  of  marriage.5 
Other  cases,  however,  assert  the  rule  that  the  promise  may  be  proved  in 
aggravation  of  damages.6 

(8)  Abortion.  —  In  Wisconsin  it  has  been  held  that  in  an  action  by  a  father 
for  the  seduction  of  his  daughter,  evidence  that  an  abortion  was  procured 
upon  the  person  of  the  daughter  through  the  direction,  advice,  and  assistance 
of  the  defendant  could  not  be  excluded  on  an  objection  that  it  tended  to 
prove  damages  too  remote.'  In  Tennessee,  however,  it  has  been  held  that  in 
an  action  by  a  woman  for  her  own  seduction,  damages  could  not  be  recovered 
for  an  abortion  and  attendant  indignities  unless  special  damages  therefor  were 
claimed  in  the  pleadings.8 

b.  Matters  in  Aggravation  —  (1)  In  General. — In  an  action  by  a 
father  for  the  seduction  of  his  daughter,  the  plaintiff  may  show  in  proof  in 
aggravation  of  damages  any  circumstances,  the  natural  consequences  of  the 
principal  act,  although  they  did  not  transpire  until  after  suit  brought.9 

(2)  Charges  of  Unchastity.  —  If  the  defendant  wantonly,  with  an  intention 
to  injure  the  plaintiff  (who  is  suing  for  her  own  seduction),  alleges  that  she  is 
unchaste,  or  that  she  has  had  sexual  intercourse  with  other  men,  without 
reasonable  belief  or  expectation  that  he  will  be  able  to  establish  the  same  by 
proof,  it  may  be  considered  by  the  jury  in  aggravation  of  damages. 10  But  it 
should  not  be  considered  when  the  allegations  are  made  in  good  faith,  under 
circumstances  which  would  warrant  a  cautious  attorney  in  the  belief  that  they 

1.  Reputation  of  Particular  Member  of  Family  Iowa.  —  Stevenson  v.  Belknap,  6  Iowa  97,  71 
Cannot  Be  Inquired  Into.  —  Thompson  v.  Clen-  Am.  Dec.  392. 

dening,  i  Head  (Tenn.)  287.  New  York.  —  Foster  v.  Scoffield,  1  Johns.  (N. 

2.  General  Character  of  Plaintiff's  Family  May  Y.)  297. 

Be  Shown. —  See  the  title  Character  (in  Evi-  Pennsylvania.  —  Phelin  v.  Kenderdine,  20  Pa. 

dence),  vol.  5,  p.  865,  note  3.    And  see  Kep-  St.  354. 

linger  v.  Sherrick,  Wright  (Ohio)  103.  Engagement  as  Bearing  on  Girl's  Conduct.  — 

3.  Attentions,  Arts,  Flatteries,  Persuasions,  and  But  the  fact  of  an  existing  engagement  may  be 
Promises  May  Be  Considered.  —  "  These  go  to  considered  in  estimating  the  levity  of  the  girl's 
make  out,  not  merely  the  fact  of  seduction,  but  conduct,  or  her  advances  to  the  defendant, 
the  guilty  motive  of  the  act,  which  enters  so  Robinson  v.  Burton,  5  Harr.  (Del.)  335. 
largely  into  the  question  of  damages,  and  which  5.  Daughter's  Right  of  Action  for  Breach  of 
may  influence,  to  so  great  an  extent,  the  verdict  Promise.  —  Foster  v.  Scoffield.  1  Johns.  (N.  Y.) 
of  the  jury  where,  as  in  this  action,  they  are  297.  See  generally  the  title  Breach  of  Promise 
permitted  to  give  as  damages  more  than  simple  of  Marriage,  vol.  4.  p.  882. 

compensation  for  the  actual  injury  sustained."  6.  Promise  of  Marriage  May  Be  Proved  in  Ag- 

Stevenson  v.  Belknap,  6  Iowa  97,  71  Am.  Dec.  gravation.  —  Franklin    v.    McCorkle,    16  Lea 

392.  (Tenn.)  609,  57  Am.  Rep.  244;  White  v.  Camp- 

4.  Promise  of  Marriage  Cannot  Be  Considered —  bell,  13  Gratt.  (Va.)  573;  Hudkins  v.  Haskins, 
England.  —  See    Dodd   v.    Norris,    3    Campb.  22  W.  Va.  645. 

519.  Agreement  to  Marry  After  Discovery  of  Preg- 

Alabama.  —  Drish    v.    Davenport,    2    Stew.  nancy. —  Milliken  v.  Long,  188  Pa.  St.  411. 

(Ala.)  266.  7.  Abortion. — Klopfer  v.  Bromme,  26  Wis. 

Delaware.  —  Robinson    v.    Burton,    5    Harr.  372. 

(Del.)  335.   See  also  Herring  v.  Jester,  2  Houst.  8.  Ferguson  v.  Moore,  98  Tenn.  342. 

(Del.)  66.  9.  General  Rule  as  to  Matters  in  Aggravation. 

Illinois.  —  Mains  v.  Cosner,  62  111.  465.  — Hewitt  v.  Prime.  21  Wend.  (N.  Y.)  79. 

Indiana.  —  Odell  v.  Stephens,  12  Ind.  384.  10.  Charges  of  Unchastity. — Haymond  !/.  Saucer, 

84  Ind.  3  ;  Ferguson  v.  Moore.  98  Tenn.  342. 
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could  be  established  by  evidence  on  the  trial.1 

(3)  Indignities  to  Plaintiff  During  Trial.  —  In  an  action  by  a  woman  for 
her  own  seduction  under  a  promise  of  marriage,  the  jury  may,  in  assessing 
the  damages,  consider  any  indignity  offered  to  the  plaintiff  during  the  trial.3 

(4)  Attempts  to  Continue  Illicit  Relations.  —  In  an  action  for  seduction  evi- 
dence of  the  defendant's  subsequent  conduct  in  seeking  to  continue  his  illicit 
relations  with  the  seduced  person  may  be  received  as  matter  of  aggravation.3 

(5)  Publicity  Given  to  Wrong.  —  The  extent  and  amount  of  the  damages 
must  depend  to  some  extent  on  the  publicity  given  to  the  outrage  and  injury 
sustained  by  the  plaintiff.  It  is  therefore  proper,  in  an  action  for  seduction, 
to  allege  and  prove  the  publicity  given  to  the  wrong  by  the  defendant;  and 
it  is  proper  to  consider  the  same  in  the  assessment  of  the  damages  sustained 
by  the  injured  party.4 

c.  Matters  in  Mitigation  —  (i)  Unchastity  of  Woman.  —  In  an  action 
for  seduction  the  unchastity  of  the  woman  alleged  to  have  been  seduced  prior 
to  the  time  of  her  alleged  seduction,  even  if  not  a  complete  defense,  may 
always  be  shown  and  considered  in  mitigation  of  damages,5  but  her  chastity 
or  unchastity  subsequent  to  such  time  has  no  bearing  on  the  question  of 
damages.6 

(2)  Loose  Conduct  of  Woman.  —  It  has  been  held  that  the  defendant  in  an 
action  by  a  father  for  the  seduction  of  his  daughter  may  show,  in  mitigation 
of  damages,  wanton  acts  or  loose  conduct  of  the  woman  alleged  to  have  been 
seduced,  prior  to  her  alleged  seduction,  even  though  not  amounting  to  actual 
unchastity.7 

(3)  Profligate  Character  of  Father.  —  It  has  been  held  that  the  defendant 
may  also  show  in  mitigation  of  damages  that  the  father  who  is  suing  for  the 
seduction  of  his  daughter  is  himself  a  man  of  profligate  character  and  dissolute 
habits,8  but  in  New  York  this  has  been  denied.9 

(4)  Indifference  of  Parent.  —  If  the  plaintiff  in  an  action  for  the  seduction 
of  his  daughter  has,  by  a  careless  indifference  for  his  daughter's  chastity, 


1.  Haymond  v.  Saucer,  84  Ind.  3. 

2.  Indignities  to  Plaintiff  During  Trial.  — 
Ferguson  v.  Moore,  98  Tenn.  342. 

3.  Attempts  to  Continue  Illicit  Relations.  — 
Russell  v.  Chambers,  31  Minn.  54. 

4.  Publicity  Given  to  Wrong.  —  Simons  v. 
Busby,  119  Ind.  13. 

5.  Unchastity  Prior  to  Alleged  Seduction  May 
Mitigate  Damages — England.  —  Verry  v.  Wat- 
kins,  7  C.  &  P.  308,  32  E.  C.  L.  520. 

Canada.  —  See  McMahon  v.  Skinner,  2  U.  C. 
Q.  B.  272. 

Alabama.  —  Drish  v.  Davenport,  2  Stew. 
(Ala.)  266. 

Arkansas.  —  Simpson  v.  Grayson,  54  Ark. 
404,  26  Am.  St.  Rep.  52. 

Connecticut.  —  See  Davenport  v.  Russell,  5 
Day  (Conn.)  145. 

Indiana.- — Robinson  v.  Powers,  129  Ind.  480. 

Iozva.  —  Smith  v.  Milburn,  17  Iowa  30. 

Kentucky.  —  Stowers  v.  Singer,  (Ky.  1902) 
68  S.  W.  Rep.  637. 

Michigan.  — ■  Stoudt  v.  Shepherd,  73  Mich. 
588. 

Missouri.  —  Morgan  v.  Ross,  74  Mo.  318; 
Carder  v.  Forehand,  1  Mo.  704,  14  Am.  Dec. 
317- 

New  York.  —  Wandell  v.  Edwards,  25  Hun 
(N.  Y.)  498;  Hogan  v.  Cregan,  6  Robt.  (N.  Y.) 
138. 

Rhode  Island.  —  See  Tourgee  v.  Rose,  19  R. 
I-  432. 


Tennessee.  —  Reed  v.  Williams,  5  Sneed 
(Tenn.)  580,  73  Am.  Dec.  157. 

Virginia.  —  Fry  v.  Leslie,  87  Va.  269. 

Wisconsin.  —  Stewart  v.  Smith,  92  Wis.  76. 

Knowledge  of  Previous  Intercourse  at  Time 
of  Seduction.  —  In  an  action  by  a  woman  for  her 
seduction,  acts  of  sexual  intercourse  between 
such  plaintiff  and  others  previous  to  her  alleged 
seduction  by  the  defendant  may  be  shown  in 
mitigation  of  damages,  whether  they  were 
known  to  the  defendant  or  the  public  at  this 
time  or  not.  Love  v.  Masoner,  6  Baxt.  (Tenn.) 
24,  overruling  Lea  v.  Henderson,  1  Coldw. 
(Tenn.)  146,  which  was  an  action  by  a  mother 
for  the  seduction  of  her  daughter. 

6.  Unchastity  Subsequent  to  Seduction  Cannot 
Affect  Damages. —  Ayer  v.  Colgrove,  81  Hun  (N. 
Y.)  322.  See  also  Stoudt  v.  Shepherd,  73  Mich. 
588. 

7.  Loose  Conduct  of  Woman. —  Fry  v.  Leslie, 
87  Va.  269.  See  also  Robinson  v.  Burton,  5 
Harr.  (Del.)  335- 

8.  Profligate  Character  of  Father. — Robinson  v. 
Burton,  5  Harr.  (Del.)  335  ;  Tourgee  v.  Rose, 
19  R.  I.  432. 

9.  In  an  action  by  a  father  for  the  seduction 
of  his  daughter,  evidence  of  the  bad  moral  char- 
acter of  the  plaintiff,  especially  in  respect  to 
chastity,  is  inadmissible  in  reduction  of  dam- 
ages or  otherwise.  Dain  v.  Wyckoff,  18  N.  Y. 
45,  72  Am.  Dec.  484.  And  see  the  title  Char- 
acter (in  Evidence),  vol.  5,  p.  865,  note  3. 
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afforded  facilities  for  criminal  intercourse  between  her  and  the  defendant,  this 
may  be  matter  in  mitigation  of  damages.1 

But  the  Seduction  of  Another  Daughter  of  the  Plaintiff  three  years  previously,  by  a 
man  other  than  the  defendant,  and  the  attendant  circumstances,  are  not 
admissible  in  evidence  in  mitigation  of  damages,  as  tending  to  show  that  the 
plaintiff  was  chargeable  with  careless  indifference  in  affording  opportunities 
for  criminal  intercourse  between  the  defendant  and  the  daughter  for  whose 
seduction  the  action  was  brought.* 

(5)  Age  of  Defendant.  —  The  youthfulness  of  the  defendant  would  be  a 
circumstance  which  might  or  might  not  have  a  mitigating  effect  on  the  dam- 
ages, according  to  the  other  circumstances  bearing  on  his  character  and 
surroundings.3 

(6)  Age  of  Daughter.  —  The  mere  fact  that  the  daughter  is  thirty  years  of 
age  cannot  mitigate  the  damages  in  an  action  by  a  father  for  the  seduction  of 
his  daughter.4 

(7)  Defendant '  s  Liability  to  Criminal  Prosecution.  —  The  fact  that  the 
defendant  may  possibly  be  prosecuted  criminally  for  the  seduction,  or  for 
procuring  an  abortion,  is  not  a  matter  which  the  jury  should  consider  for  the 
purpose  of  reducing  exemplary  damages.5 

(8)  Recovery  Agaifist  Defendant  in  Bastardy  Proceedings.  —  The  father's 
claim  for  damages  for  the  seduction  of  his  daughter,  and  the  allowance  made 
under  the  bastardy  laws  to  the  daughter  for  the  support  of  the  bastard  child, 
are  separate  and  distinct  things,  and  consequently  the  fact  that  the  defendant 
has  been  forced  to  pay  an  allowance  to  the  daughter  cannot  mitigate  the  dam- 
ages in  an  action  by  the  father  for  the  seduction.6 

(9)  Former  Recovery  by  Woman  Seduced.  —  In  an  action  by  the  father  for 
the  seduction  of  his  daughter,  the  defendant  cannot  set  up  in  mitigation  of 
damages  the  fact  that  the  daughter  has  already  sued  him  and  recovered 
against  him  for  the  same  seduction,  for  whatever  the  parent  might  recover 
would  be  for  the  loss  of  services,  wounded  feelings,  etc.,  and  would  go  to  his 
own  use,  while  that  which  might  have  been  recovered  by  the  woman  seduced 
was  for  her  own  use,  and  the  father  could  have  no  direct  interest  in  such 
amount,  and  no  control  over  it.7 

(10)  Payments  or  Gifts  to  Daughter.  —  Similarly,  in  an  action  by  a  father 
for  the  seduction  of  his  daughter,  the  defendant  is  not  entitled  to  prove,  in 
reduction  of  the  plaintiff's  damages,  the  amount  of  payments  or  presents 
made  to  the  daughter  which  have  not  been  applied  to  the  benefit  of  the 
plaintiff.8 

(1 1)  Offer  of  Marriage.  —  In  an  action  for  seduction  the  defendant  cannot 
be  allowed  to  prove,  in  mitigation  of  damages,  that  he  has  offered  to  marry 
the  girl  seduced,9  especially  where  the  offer  was  made  through  the  defendant's 
attorney  on  his  behalf,  after  suit  brought.10 

(12)  Marriage  of  Defendant  to  Woman  Seduced.  — But  in  an  action  by  a 


1.  Indifference  of  Parent.  —  Zerfing  v.  Mourer, 
2  Greene  (Iowa)  520  ;  Kip  v.  Berdan,  20  N.  J. 
L.  239;  Tourgee  v.  Rose,  19  R.  I.  432;  Parker 
v.  Elliott,  6  Munf.  (Va.)  587.  See  also  Graham 
v.  Smith,  1  Edm.  Sel.  Cas.  (N.  Y.)  267. 

2.  Previous  Seduction  of  Another  Daughter  Does 
Not  Show  Indifference  or  Connivance  of  Parent.  — 
While  it  is  doubtless  very  rare  that  two 
daughters  of  the  same  family  should  meet  with 
such  a  serious  misfortune,  yet  it  cannot  be 
legitimately  inferred  that  because  one  daughter 
had  previously  been  seduced,  the  father  in  any 
way  connived  at  or  contributed  to  the  seduction 
of  the  other.    Tourgee      Rose.  19  R.  I.  432. 

3.  Stoudt  v.  Shepherd,  73  Mich.  588. 


4.  Age  of  Daughter.  —  Tullidge  v.  Wade,  3 
Wils.  C.  PI.  18. 

5.  Defendant's  Liability  to  Criminal  Prosecution. 

—  Klopfer  v.  Bromme,  26  Wis.  372. 

6.  Recovery  Against  Defendant  in  Bastardy  Pro- 
ceedings.—  Sellars  v.  Kinder,  1  Head  (Tenn.) 

'34- 

7.  Former  Recovery  by  Woman   Seduced.  — 

Pruitt  v.  Cox,  21  Ind".  15. 

8.  Payments  or  Gifts  to  Daughter.  —  Russell  v. 
Chambers,  31  Minn.  54. 

9.  Offer  of  Marriage.  —  Tngersoll  v.  Jones.  5 
Barb.  (N.  Y.)  661. 

10.  Offer  After  Suit  Brought. —White  7'.  Murt- 
land,  71  111.  250,  22  Am.  Rep.  100. 
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father  for  the  seduction  of  his  daughter,  the  acquittal  of  the  defendant  on  an 
indictment  for  seduction,  by  reason  of  his  marriage  with  the  woman,  may 
mitigate  the  damages.1 

(13)  Father's  Seeming  Insensibility  to  Disgrace.  —  In  an  action  by  a  father 
for  the  seduction  of  his  daughter,  a  seeming  insensibility  of  the  father  to  his 
daughter's  disgrace  cannot  be  shown  in  mitigation  of  damages.3 

(14)  Use  of  Force.  —  The  fact  that  force  was  used  in  effecting  the  inter- 
course cannot  have  the  effect  of  reducing  the  damages  which  might  otherwise 
be  awarded.3 

3.  Exemplary,  Punitive,  or  Vindictive  Damages  —  a.  May  Be  Allowed.  — 
The  plaintiff  in  an  action  for  seduction  is  not  restricted  to  his  or  her  actual 
damages,  but  may  be  allowed  to  recover  exemplary,  punitive,  or  vindictive 
damages.4 

b.  Seductive  Arts  Necessary.  —  The  doctrine  has,  however,  no  appli- 
cation when  the  connection  was  had  without  the  use  of  seductive  arts. 
Exemplary  damages  are  given,  not  to  punish  for  the  mere  act  of  connection, 
but  for  the  disgraceful,  dishonorable,  and  outrageous  conduct  of  a  man  in 
inducing  a  woman  to  throw  down  the  barriers  of  repugnance,  modesty,  and 
virtue,  stifle  the  monitor  of  morality,  and  consent  to  an  act  the  inevitable 
result  of  which  is  degradation.5 

c.  EFFECT  OF  Use  OF  FORCE.  —  The  damages  which  may  be  recovered  by 
the  injured  father  are  the  same  whether  the  debauchment  of  his  daughter  is 
accomplished  by  flattery  and  artifice,  or  with  force  and  violence,  or  under 
circumstances  constituting  the  offense  that  of  rape.  In  either  case  exemplary 
damages  are  recoverable.6 

d.  Malice  Not  Necessary.  —  Malice  is  not  required  to  authorize 
exemplary  damages  in  a  case  of  seduction,  and  indeed  it  would  seem  that  the 
act  of  seduction  was  necessarily  wilful.7 

e.  Effect  of  Marriage  of  Defendant  to  Woman  Seduced.  —  In  an 
action  for  seduction  brought  by  the  father  of  the  woman  seduced,  the  mar- 
riage of  the  defendant  with  the  woman,  after  the  birth  of  the  child,  while  it 


1.  Marriage  of  Defendant  to  Woman  Seduced.  — 

Eichar  v.  Kistler,  14  Pa.  St.  282,  53  Am.  Dec. 
55i- 

2.  Father's  Seeming  Insensibility  to  Disgrace. 

—  Bolton  v.  Miller,  6  Ind.  262. 

3.  Use  of  Force.  —  Dalman  v.  Koning,  54  Mich. 
320.  In  this  case  the  court  said  :  "  We  do  not 
think  there  is  any  legal  foundation  for  the 
claim  that  the  defendant  could  be  held  to  any 
less  responsibility  for  forcible  wrong  than  for 
seduction  without  force.  The  outrage  is  quite 
as  great,  and  the  mischief  quite  as  offensive." 
See  also  infra,  this  section,  Effect  of  Use  of 
Force. 

4.  Exemplary,  Punitive,  or  Vindictive  Damages 
May  Be  Allowed  —  Delaware.  —  Robinson  v. 
Burton,  5  Harr.  (Del.)  335. 

Indiana.  —  White  v.  Gregory,  126  Ind.  96. 

Iowa.  —  Stevenson  v.  Belknap,  6  Iowa  97,  71 
Am.  Dec.  392. 

Kansas.  —  Anthony  v.  Norton,  60  Kan.  341, 
72  Am.  Rep.  360. 

Kentucky.  —  Applegate  v.  Ruble,  2  A.  K. 
Marsh.  (Ky.)  128. 

Minnesota.  —  Russell  v.  Chambers,  31  Minn. 
54;  Fox  v.  Stevens,  13  Minn.  272;  Hein  v. 
Holdridge,  78  Minn.  468. 

Missouri.- — Morgan  v.  Ross,  74  Mo.  318; 
Mohelsky  v.  Hartmeister,  68  Mo.  App.  318. 

New  York.  —  Lipe  v.  Eisenlerd,  32  N.  Y. 
229  ;  Bartley  v.  Richtmyer,  4  N.  Y.  38,  53  Am. 


Dec.  338,  reversing  2  Barb.  (N.  Y.)  182;  Badg- 
ley  v.  Decker,  44  Barb.  (N.  Y.)  577  ;  Ingersoll 
v.  Jones,  5  Barb.  (N.  Y.)  661  ;  Hitchman  v. 
Whitney,  9  Hun  (N.  Y.)  513;  Damon  v.  Moore, 
5  Lans.  (N.  Y.)  454 ;  Hogan  v.  Cregan,  6  Robt. 
(N.  Y.)  138;  Kerns  v.  Hagenbuchle,  60  N.  Y. 
Super.  Ct.  228.  See  also  Hamilton  v.  Lomax, 
26  Barb.  (N.  Y.)  615,  6  Abb.  Pr.  (N.  Y.)  142. 

North  Carolina.  —  Scarlett  v.  Norwood,  115 
N.  Car.  284;  McAulay  v.  Birkhead,  13  Ired.  L. 
(35  N.  Car.)  28,  55  Am.  Dec.  427. 

Pennsylvania.  —  Fernsler  v.  Moyer,  3  W.  & 
S.  (Pa.)  416,  39  Am.  Dec.  33. 

Tennessee.  —  See  Ferguson  v.  Moore,  98 
Tenn.  342. 

Virginia.  —  Clem  v.  Holmes,  33  Gratt.  (Va.) 
722,  36  Am.  Rep.  793. 

Wisconsin.  —  Lavery  v.  Crooke,  52  Wis.  612, 
38  Am.  Rep.  768. 

Proper  Only  in  Aggravated  Cases.  —  Herring 
v.  Jester,  2  Houst.  (Del.)  66. 

5.  Seductive  Arts  Necessary.  —  Smith  v.  Young, 
26  Mo.  App.  575  ;  Comer  v.  Taylor,  82  Mo.  341  ; 
Hogan  v.  Cregan,  6  Robt.  (N.  Y.)  138. 

6.  Effect  of  Use  of  Force. —  Mohelsky  v.  Hart- 
meister, 68  Mo.  App.  318;  Hogan  v.  Cregan,  6 
Robt.  (N.  Y.)  138;  Damon  v.  Moore,  5  Lans. 
(N.  Y.)  454.  See  also  supra,  this  section,  Use 
of  Force. 

7.  Malice  Not  Necessary.  —  Stowers  v.  Singer, 
(Ky.  1902)  68  S.  W.  Rep.  637. 
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may  mitigate  the  damages,  is  not  a  bar  to  the  recovery  of  exemplary  damages.1 
/.  Discretion  of  Jury.  —  The  giving  of  exemplary,  punitive,  or  vindic- 
tive damages  in  an  action  for  seduction  is  a  matter  within  the  discretion  of 
the  jury.2 

4.  Amount  of  Recovery  —  a.  General  Rule  as  to  Discretion  of 
Jury. — As  resulting  from  the  difficulty  in  laying  down  any  fixed  rule  of 
damages,  it  has  been  held  that  the  action  for  seduction  is  exempted,  by 
peculiar  considerations,  from  the  interference  of  courts  on  the  ground  of 
excessive  damages;  and  unless  under  extraordinary  circumstances,  as  where 
the  verdict  is  so  great  as  to  raise  the  suspicion  of  partiality,  passion,  or  cor- 
ruption, the  finding  of  the  jury  will  not  be  disturbed.  It  is  their  judgment, 
and  not  that  of  the  court,  which  is  to  determine  the  amount  of  the  damages.3 

b.  Interest.  —  Under  the  Virginia  statute,  where  the  verdict  in  an  action 
by  a  father  for  the  seduction  of  his  daughter  does  not  give  the  interest,  it  is  to 
be  computed  from  the  date  of  the  verdict.4 

X.  Limitation  of  Actions  —  1.  Statutes.  —  The  time  within  which  an  action 
by  a  parent  or  master  for  the  seduction  of  a  daughter  or  servant,  or  by  a 
woman  for  her  own  seduction,  must  be  commenced  is  a  matter  regulated 
entirely  by  the  statutes  of  the  various  jurisdictions.5 

2.  Time  from  Which  Limitation  Runs  —  a.  Time  of  Seduction  —  (i)  Gen- 


1.  Marriage  of  Defendant  to  Woman.  —  Eichar 
v.  Kistler,  14  Pa.  St.  282,  53  Am.  Dec.  551. 

2.  Discretion  of  Jury.  —  Hence  an  instruction 
that  it  is  the  "duty"  of  the  jury  to  award  vin- 
dictive damages  against  the  defendant  if  it  finds 
him  guilty  is  erroneous.  Ferguson  v.  Moore,  98 
Tenn.  342. 

3.  Reluctance  of  Courts  to  Interfere  with  Verdicts 

—  Arkansas.  —  Patterson  v.  Thompson,  24  Ark. 
55- 

California.  —  Marshall  v.  Taylor,  98  Cal.  55, 

35  Am.  St.  Rep.  144. 

Iowa.  —  Stevenson  v.  Belknap,  6  Iowa  97,  71 
Am.  Dec.  392. 

Michigan.  —  Bennett  v.  Beam,  42  Mich.  346, 

36  Am.  Rep.  442. 

Missouri.  —  Morgan  v.  Ross,  74  Mo.  318. 

New  York.  —  Sargent  v.   ,  5  Cow.  (N. 

Y.)  106. 

North  Carolina.  —  McRae  v.  Lilly,  1  Ired.  L. 
(23  N.  Car.)  118. 

West  Virginia.  —  Riddle  v.  McGinnis,  22  W. 
Va.  253. 

Canada.  —  Poissant  v.  Barrette,  15  L.  C.  Rep. 
5i- 

See  also  cases  infra,  this  note. 

Verdicts  Held  Not  Excessive  —  England.  — 
Tullidge  v.  Wade,  3  Wils.  C.  PI.  18;  Terry 
v.  Hutchinson,  L.  R.  3  Q.  B.  599,  9  B.  & 
S.  487,  37  L.  J.  Q.  B.  259,  18  L.  T.  N.  S. 
521,  16  W.  R.  932  ;  Elliott  v.  Nicklin,  5  Price 
641. 

Canada.  —  Ford  v.  Gourlay,  42  U.  C.  Q.  B. 
552;  Hope  v.  Davidson,  33  U.  C.  Q.  B.  550; 
Ross  v.  Merritt,  3  U.  C.  Q.  B.  60  ;  Thorpe  v. 
Grier,  1  U.  C.  Q.  B.  528  ;  Paterson  v.  Wilcox, 
20  U.  C.  C.  P.  385;  Palmby  v.  McCleary,  12 
Ont.  192. 

California.  —  Marshall  v.  Taylor,  98  Cal.  55, 
35  Am.  St.  Rep.  144. 

Illinois.  —  Leucker  v.  Steileu,  89  111.  545,  31 
Am.  Rep.  104;  Mighell  v.  Stone,  74  111.  App. 
129,  affirmed  175  111.  261;  Doyle  v.  Jessup,  29 
111.  460. 

Indiana.  —  Gunder  v.  Tibbits,  153  Ind.  591; 
Simons  v.  Busby,  119  Ind.  13;   Haymond  v. 


Saucer,  84  Ind.  3  ;  Taylor  v.  Shelkett,  66  Ind. 
297;  Felkner  v.  Scarlet,  29  Ind.  154. 

Iowa.  —  Egan  v.  Murray,  80  Iowa  180;  Baird 
v.  Boehner,  77  Iowa  622  ;  Gray  v.  Bean,  27  Iowa 
221  ;  Smith  v.  Milburn,  17  Iowa  30. 

Kentucky.  —  Pence  v.  Dozier,  7  Bush  (Ky.) 
!33J  Applegate  v.  Ruble,  2  A.  K.  Marsh.  (Ky.) 
128. 

Michigan.  —  Dalman  v.  Koning,  54  Mich.  320. 
Missouri.  —  Morgan  v.  Ross,  74  Mo.  318. 
New  Jersey.  —  Middleton  v.  Nichols,  62  N. 
J.  L.  636. 

New  York.  —  Ingerson  v.  Miller,  47  Barb.  (N. 
Y.)  47;  Travis  v.  Barger,  24  Barb.  (N.  Y.) 
614;  Knight  v.  Wilcox,  18  Barb.  (N.  Y.)  221; 
Kerns  v.  Hagenbuchle,  60  N.  Y.  Super.  Ct.  228. 

North  Carolina.  —  McRae  v.  Lilly,  1  Ired.  L. 
(23  N.  Car.)  118. 

Tennessee.  —  Bradshaw  v.  Jones,  103  Tenn. 
331,  76  Am.  St.  Rep.  655. 

West  Virginia.  —  Riddle  v.  McGinnis,  22  W. 
Va.  253. 

Wisconsin.  —  Giese  v.  Schultz,  69  Wis.  521. 
Verdicts   Held    Excessive.  —  Coupal  v.  Bon- 
neau,  10  L.  C.  Jur.  177;  Meyer  v.  Bell,  13  Ont. 
35.    See  also  Thompson  v.  Clendening,  1  Head 
(Tenn.)  287. 

4.  Interest.  —  Fry  v.  Leslie,  87  Va.  269. 

5.  Under  the  Arkansas  Statute,  which  pro- 
vides that  "  the  following  actions  shall  be  com- 
menced within  one  year  after  the  cause  of 
action  shall  accrue,  and  not  after :  First.  All 
actions  for  criminal  conversation,  assault  and 
battery,  and  false  imprisonment,"  an  action 
seeking  to  recover  damages  for  the  seduction  or 
pregnancy  of  a  daughter  must  be  begun  within 
a  year  from  the  time  the  cause  of  action  ac- 
crued.   Patterson  7'.  Thompson,  24  Ark.  55. 

Under  the  Georgia  Statute  an  action  by  a 
father  to  recover  damages  for  the  seduction  of 
his  daughter  is  barred  by  the  statute  of  limita- 
tions, unless  brought  within  two  years  from  the 
time  the  right  of  action  accrued.  Hutcherson 
v.  Durden,  113  Ga.  987. 

See  Generally  the  title  Limitation  of  Ac- 
tions, vol.  19,  p.  136. 
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erally.  —  It  has  been  laid  down  generally  that  the  limitation  begins  to  run 
against  an  action  for  seduction  from  the  time  of  the  seduction.1 

(2)  Last  Act  of  Intercourse.  —  In  Indiana  and  Tennessee  the  courts  hold 
that  the  seduction  is  a  continuous  act  so  long  as  the  illicit  intercourse  is  kept 
up,  and  hence  that  the  limitation  runs  from  the  last  act  of  intercourse.3 

b.  Time  of  Loss  of  Service  —  (1)  Generally.  —  Some  cases  assert  that 
the  limitation  begins  to  run  from  the  time  when  the  service  is  lost  and  the 
expense  incurred,3  at  least  where  such  loss  and  expense  are  made  the  grava- 
men of  the  action.4 

(2)  Birth  of  Child.  —  In  Kentucky  it  has  been  held  that  in  the  case  of  an 
action  by  a  father  for  the  loss  of  his  daughter's  services,  in  consequence  of 
her  seduction,  the  limitation  runs  from  the  time  when  the  loss  accrued,  t.  e., 
from  the  birth  of  the  child  —  not  from  the  act  of  seduction.5 

(3)  Recovery  of  Daughter.  — ■  But  a  few  years  later  it  was  held  in  the  same 
state  that  in  such  case  the  limitation  begins  to  run  from  the  daughter's 
recovery,  after  the  birth  of  the  child.6 

c.  ATTAINMENT  of  Majority.  —  It  has  been  held  that  where  the  woman 
seduced  is  a  minor,  the  statute  of  limitations  does  not  commence  to  run 
against  her  right  to  sue  for  her  own  seduction  until  she  attains  the  age  of 
majority.' 

XI.  Premature  Actions.  —  Where  pregnancy  is  the  consequence  of  the 
seduction,  it  is  not  necessary  for  the  father  to  wait  till  the  birth  of  the  child 
to  entitle  him  to  bring  his  action  and  recover  full  damages.8 

XII.  Abatement  and  Survival  of  Action.  —  At  common  law  the  father's 
right  of  action  for  the  seduction  of  his  daughter  did  not  survive  him,  and  an 
action  commenced  by  the  father  during  his  lifetime  would  abate  upon  his 
death.9    Under  the  statutes  of  some  states,  however,  a  right  of  action  for 


1.  Time  of  Seduction.  —  Dunlap  v.  Linton,  144 
Pa.  St.  335,  reversing  8  Lane.  L.  Rev.  65. 

The  statute  of  limitations  begins  to  run  from 
the  time  of  the  seduction,  not  from  the  birth 
of  the  child.  McKay  v.  Burley,  18  U.  C.  Q.  B. 
251.  But  see  Hancock  v.  Wilhoite,  1  Duv. 
(Ky.)  313. 

Since  the  enactment  of  the  Kentucky  statute 
(now  embodied  in  Stat.  Ky.  1894,  §  2516), 
an  action  may  be  maintained  for  the  seduction 
alone,  before  any  loss  of  service  occurs  ;  and  in 
such  an  action  the  statute  of  limitation  would 
begin  to  run  from  the  act  of  seduction.  Wil- 
hoit  v.  Hancock,  5  Bush  (Ky.)  567. 

2.  Last  Act  of  Intercourse.  —  Gunder  v.  Tibbits, 
153  Ind.  591  ;  Davis  v.  Young,  90  Tenn.  303 
[overruling  Franklin  v.  McCorkle,  16  Lea 
(Tenn.)  609],  57  Am.  Rep.  244;  Ferguson  v. 
Moore,  98  Tenn.  342.  See  also  McCoy  v.  Trucks, 
121  Ind.  292;  Haymond  v.  Saucer,  84  Ind.  3. 

3.  Time  of  Loss  of  Service  and  Expense.  —  In 
West  Virginia  the  Code,  c.  103,  §  1,  dispenses 
with  the  allegation  and  proof  of  loss  of  ser- 
vice of  the  woman  by  reason  of  the  wrong- 
ful act  of  the  defendant,  but  does  not  alter  the 
rule  as  to  the  commencement  of  the  action  by 
the  father ;  and  when  the  daughter,  at  the  time 
of  the  seduction,  lived  away  from  the  father's 
house,  and  returned  and  was  confined  there  and 
nursed,  the  statute  of  limitations  will  begin  to 
run  only  from  that  time.  Riddle  v.  McGinnis, 
22  W.  Va.  253. 

4.  Clem  v.  Holmes,  33  Gratt.  (Va.)  722,  36 
Am.  Rep.  793.  In  this  case  the  court  said,  how- 
ever :  "  It  may  be  that  the  father  can  now  sue 
for  the  seduction  itself,  and  if  he  so  declares, 

25  C.  of  L. — 15  : 


possibly  the  limitation  will  run  from  the  com- 
mission of  the  offense.  *  *  *  I  take  it, 
therefore,  that  the  father  may  still  sue  as  at 
common  law,  making  the  loss  of  service  the 
gravamen  of  his  complaint,  and  in  such  case  the 
limitation  is  as  at  common  law." 

5.  Birth,  of  Child.  —  Hancock  v.  Wilhoite,  1 
Duv.  (Ky.)  313.  In  this  case  the  court  said: 
"  In  an  action  for  seduction,  the  limitation  be- 
gins to  run  from  the  act  of  seduction;  but  in 
an  action  for  the  mere  loss  of  service,  it  does 
not  commence  until  the  loss  has  accrued."  But 
see  contra,  McKay  v.  Burley,  18  U.  C.  Q.  B.  251. 

6.  Recovery  of  Daughter.  —  Wilhoit  v.  Han- 
cock, 5  Bush  (Ky.)  567-  In  this  case  the  court 
said  :  "  For  the  loss  of  service  and  expense,  the 
common-law  action  does  not  accrue  until  the 
sickness  deprives  the  father  of  the  daughter's 
services,  and  until  expense,  if  any  is  sued  for, 
has  been  incurred." 

7.  Attainment  of  Majority.  —  Morrell  v.  Mor- 
gan, 65  Cal.  575.  See  also  Watson  v.  Watson, 
S3  Mich.  168,  51  Am.  Rep.  111. 

8.  Action  Brought  Before  Birth  of  Child  Not 
Premature.  —  Briggs  v.  Evans,  5  Ired.  L.  (27 
N.  Car.)  16  ;  L'Esperance  v.  Duchene,  7  U.  C. 
Q.  B.  146;  Westacott  v.  Powell,  2  U.  C.  Err.  & 
App.  525.  See  also  Kimball  v.  Smith,  5  U.  C. 
Q.  B.  32. 

9.  Action  Does  Not  Survive  at  Common  Law.  — 

Brawner  v.  Sterdevant,  9  Ga.  69 ;  Noice  v. 
Brown,  39  N.  J.  L.  569 ;  George  v.  Van  Horn, 
9  Barb.  (N.  Y.)  523  ;  M'Clure  v.  Miller,  4 
Hawks  (11  N.  Car.)  133;  Entner  v.  Benneweis, 
24  Ont.  407;  Ball  v.  Goodman,  10  U.  C.  C.  P. 
174;  Healey  v.  Crummer,  1 1  U.  C.  C.  P.  527. 
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seduction  will  survive  to  the  personal  representatives  of  the  person  in  whom 
it  was  originally  vested.1 

XIII.  Assignment.  —  The  right  of  action  for  seduction  of  a  servant  does 
not  pass  to  the  master's  assignees  on  his  bankruptcy. a 

XIV.  Status  of  Judgment  in  Action  for  Seduction.  —  A  judgment  against 
a  bankrupt,  rendered  before  proceedings  in  bankruptcy  were  commenced, 
in  favor  of  a  father  for  the  seduction  of  a  daughter,  not  induced  or  accom- 
plished under  a  promise  of  marriage  fraudulently  made  for  the  purpose,  is  not 
a  "  debt  created  by  fraud,"  within  the  meaning  of  the  Bankrupt  Act.3 

XV.  Arrest  of  Defendant  in  Civil  Action.  —  lx\  North  Carolina  the  statute 
expressly  authorizes  the  arrest  of  the  defendant  in  an  action  for  seduction.4 
But  it  has  also  been  held  that  the  seduction  of  a  daughter,  being  an  infringe- 
ment of  the  father's  relative  rights  of  person,  is  an  injury  to  his  person  within 
the  meaning  of  a  statute  providing  that  a  defendant  may  be  arrested  in  an 
action  for  the  recovery  of  damages  on  a  cause  of  action  not  arising  out  of  con- 
tract, where  the  action  is  for  an  injury  to  person  or  character,  and  hence  such 
statute  authorizes  the  arrest  of  the  defendant  in  an  action  for  seduction.5 

XVI.  Seduction  as  Criminal  Offense  — 1.  At  Common  Law. —  Seduction 
was  not  a  criminal  offense  at  common  law.6 

2.  Under  Statutes.  —  In  most  jurisdictions,  however,  statutes,  varying  some- 
what in  their  particular  provisions,  but  alike  in  their  general  terms,7  have 
been  enacted  making  seduction  a  criminal  offense,  and  providing  for  the  pun- 
ishment thereof.8 

XVII.  Elements  of  Seduction  as  a  Crime  —  1.  Illicit  Sexual  Intercourse. — 

The  first  and  absolutely  indispensable  element  of  seduction  is,  of  course,  the 


1.  Survival  under  Statutes. —  Shafer  v.  Grimes, 
23  Iowa  550;  Noice  v.  Brown,  39  N.  J.  L.  569. 

Survival  After  Death  of  Either  Party. —  Under 
the  Indiana  Rev.  Stat,  of  1852,  a  cause  of  ac- 
tion for  seduction  survived  the  death  of  either 
party.  And  where  the  seduction  was  committed 
before  such  statutes  went  into  effect,  but  the 
seducer  died  after  they  went  into  effect  and  the 
action  was  commenced  after  his  death,  the  right 
of  action  was  governed  by  the  Revised  Statutes 
of  1852,  and  hence  survived.  Gimbel  v.  Smidth, 
7  Ind.  627. 

2.  Assignment.  —  Howard  v.  Crowther,  8  M. 
&  VV.  601,  10  L.  J.  Exch.  355,  5  Jur.  914. 

3.  Status  of  Judgment  in  Action  for  Seduction. 
—  Howland  v.  Carson,  28  Ohio  St.  625.  See 
generally  the  title  Insolvency  and  Bank- 
ruptcy, vol.  16,  p.  630. 

4.  Conititutionality  of  Statute.  —  Code  N.  Car. 
(1883),  §  291,  subdiv.  2,  which  authorized  the 
arrest  of  the  defendant  in  an  action  for  seduc- 
tion, is  not  in  conflict  with  the  provision  of  art. 
1,  §  161,  of  the  constitution,  prohibiting  impris- 
onment for  debt  except  in  cases  of  fraud.  Kin- 
ney v.  Laughenour,  97  N.  Car.  325. 

6.  Statute  Held  to  Authorize  Arrest.  —  Hoover 
v.  Palmer,  80  N.  Car.  313.  See  also  the  title 
Imprisonment  for  Debt  and  in  Civil  Actions, 
vol.  16,  p.  12. 

6.  Not  a  Criminal  Offense  at  Common  Law.  — 
Wilson  v.  State,  73  Ala.  527  ;  People  v.  Samon- 
set,  97  Cal.  448;  People  v.  Clark,  33  Mich.  112; 
People  v.  Nelson,  153  N.  Y.  90,  60  Am.  St. 
Rep.  592,  reversing  91  Hun  (N.  Y.)  635  ;  Ander- 
son v.  Com.,  5  Rand.  (Va.)  627,  16  Am.  Dec. 
776. 

7.  Differences  in  Statutes. —  In  this,  as  in  all 
strictly  statutory  subjects,  it  must  constantly 
be  borne  in  mind  that  rules  stated  may  be  ren- 
dered absolutely  ineffective  in  a  particular  juris- 


diction by  reason  of  the  peculiarities  of  the 
statute  there  prevailing,  and  that  before  it  can 
be  assumed  that  a  decision  in  one  state  will 
have  much  weight  in  another  it  must  be  ascer- 
tained that  the  statutes  of  the  two  states  are  at 
least  substantially  similar. 

8.  Statutes.  —  See  the  following  cases  : 
Alabama.  —  Suther  v.    State,    118   Ala.  88; 
Hart  v.  State,  117  Ala.  183;  Cooper  v.  State,  90 
Ala.  641. 

Arkansas.  —  Wright  v.  State,  62  Ark.  14s; 
Cheaney  v.  Slate.  36  Ark.  74. 

California.  —  People  v.  Kehoe,  123  Cal.  224, 
69  Am.  St.  Rep.  52 ;  People  v.  Krusick,  93 
Cal.  74. 

Indiana.  —  Phillips  v.  State,  108  Ind.  406; 
Callahan  v.  State,  63  Ind.  198,  30  Am.  Rep.  211. 
Iowa.  —  See  State  v.  Conkright,  58  Iowa  338. 
Kansas.  —  State  v.  Bryan,  34  Kan.  63. 
Kentucky.  —  Com.  v.  Wright,  27  S.  W.  Rep. 
815,  16  Ky.  L.  Rep.  251  ;  Com.  v.  Hodgkins,  64 
S.  W.  Rep.  414,  23  Ky.  L.  Rep.  829. 

New  York.  —  People  v.  Nelson,  153  N.  Y. 
90,  60  Am.  St.  Rep.  592,  reversing  91  Hun  (N. 
Y.)  635  ;  feople  v.  Orr,  92  Hun  (N.  Y.)  199, 
affirmed  149  N.  Y.  616;  People  v.  Duryea,  81 
Hun  (N.  Y.)  390 ;  People  v.  Hustis,  32  Hun 
(N.  Y.)  58;  Kenyon  v.  People,  26  N.  Y.  203, 
84  Am.  Dec.  177;  People  v.  Kane,  (Supm.  Ct. 
Gen.  T.)  14  Abb.  Pr.  (N.  Y.)  15;  People  v. 
Eckert,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Crim.  470; 
Crandall  v.  People,  2  Lans.  (N.  Y.)  309. 

Oregon.  —  State  v.  Adams,  25  Oregon  172, 
42  Am.  St.  Rep.  790.  See  also  State  v.  Wise, 
32  Oregon  280. 

Texas.  —  Cole  v.  State,  40  Tex.  147.  See 
also  Ward  v.  White,  86  Tex.  170. 

Canada.  —  Reg.  v.  Walker.  5  Can.  Crim.  Cas. 
(N.  W.  Ter.)  465;  Reg.  v.  Vahey,  2  Can.  Crim. 
Cas.  (Ont.)  258. 
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act  of  illicit  sexual  intercourse  between  the  defendant  and  the  woman  whom 
he  is  alleged  to  have  seduced.1 

2.  Consent  of  Woman.  —  The  second  essential  element  of  the  crime  of 
seduction  is  that  the  sexual  intercourse  shall  have  been  had  with  the  consent 
of  the  woman  alleged  to  have  been  seduced  ; a  although  sexual  intercourse 
procured  by  force  or  fear  or  fraud  constitutes  a  crime,  and  indeed  a  crime  of 
a  much  more  serious  nature,  it  is  not  seduction.3 

3.  Arts,  Persuasions,  and  Wiles  —  a.  In  General.  —  The  statutes  usually 
require  that  the  woman's  consent  to  the  intercourse  must  have  been  obtained 
through  the  use  by  the  defendant  of  some  arts,  persuasions,  and  wiles  by 
which  the  resistance  of  the  female  is  overcome.4  And  there  is  considerable 
authority  for  the  view  that  the  mere  use  in  the  statute  of  the  terms  ''seduce" 
or  "  seduction  "  implies  that  some  such  acts  are  necessary.5  In  some  juris- 
dictions such  arts  are  sufficient  without  any  promise  of  marriage,6  while  in 
others  there  must  be  both  a  promise  of  marriage  and  the  use  of  some  such 
arts.' 


1.  Illicit  Sexual  Intercourse  —  Alabama.  — 
Cunningham  v.  State,  73  Ala.  51. 

Arkansas.  —  Wright  v.  State,  62  Ark.  145; 
Cheaney  v.  State,  36  Ark.  74.  See  also  Pat- 
terson v.  Thompson,  24  Ark.  55. 

Connecticut.  —  State  v.  Bierce,  27  Conn.  319. 

Michigan.  —  People  v.  Hubbard,  92  Mich. 
322. 

Missouri.  —  State  v.  Reeves,  97  Mo.  668,  10 
Am.  St.  Rep.  349. 

New  York.  —  Safford  v.  People,  (Supm.  Ct. 
Gen.  T.)  1  Park.  Crim.  (N.  Y.)  474- 

North  Carolina.  —  State  v.  Horton,  100  N. 
Car.  443,  6  Am.  St.  Rep.  613. 

Pennsylvania.  —  Com.  v.  M'Carty,  2  Pa.  L.  J. 
Rep.  351,  4  Pa.  L.  J.  136;  Com.  v.  Walton,  2 
Brews.  (Pa.)  487. 

South  Dakota.  —  State  v.  King,  9  S.  Dak.  628. 

Texas.  —  Gorzill  v.  State,  (Tex.  Crim.  1901) 
63  S.  W.  Rep.  126;  Bailey  v.  State,  36  Tex. 
Crim.  540;  Mrous  v.  State,  31  Tex.  Crim.  597; 
Putman  v.  State,  29  Tex.  App.  454  ;  Snodgrass 
v.  State,  (Tex.  Crim.  1895)  31  S.  W.  Rep.  366. 

Wisconsin.  —  West  v.  State,  1  Wis.  209. 

The  Words  "  Illicit  Connection,"  as  employed 
in  the  South  Dakota  statute  defining  the  crime 
of  seduction,  are  equivalent  to  "  sexual  inter- 
course."   State  v.  King,  9  S.  Dak.  628. 

2.  Consent  Necessary  —  Georgia.  —  Jones  v. 
State,  90  Ga.  616. 

Michigan.  —  People  v.  Hubbard,  92  Mich. 
322 ;  People  v.  Gibbs,  70  Mich.  425. 

New  York.  —  People  v.  Nelson,  153  N.  Y.  90, 
60  Am.  St.  Rep.  592,  reversing  91  Hun  (N.  Y.) 
635;  People  v.  Gumaer,  4  N.  Y.  App.  Div.  412. 

North  Carolina.  —  State  v.  Horton,  100  N. 
Car.  443,  6  Am.  St.  Rep.  613. 

Wisconsin.  —  Croghan  v.  State,  22  Wis.  444. 

3.  Jones  v.  State,  90  Ga.  616;  State  v.  Hor- 
ton, 100  N.  Car.  443,  6  Am.  St.  Rep.  613; 
Barnes  v.  State,  37  Tex.  Crim.  320  ;  Croghan  v. 
State,  22  Wis.  444.  See  also  infra,  this  title, 
Defenses  in  Prosecution  for  Seduction  —  Inter- 
course Amounting  to  Rape.  And  see  generally 
the  title  Rape,  vol.  23,  p.  845. 

The  Fact  that  a  Woman  Exhibits  Hesitation, 
reluctance,  and  a  slight  degree  of  physical  re- 
sistance does  not,  by  any  means,  make  the  in- 
tercourse, when  accomplished,  rape,  when  it 
appears  that  she  really  consented  to  the  act, 
and  that  the  accused  did  not  have  carnal  knowl- 
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edge  of  her  forcibly  and  against  her  will.  Jones 
v.  State,  90  Ga.  616. 

4.  Arts,  Persuasions,  and  Wiles. —  People  v. 
Gumaer,  4  N.  Y.  App.  Div.  412. 

Arts,  etc.,  Must  Be  Moving  Cause  of  Intercourse. 

—  Carney  v.  State,  79  Ala.  14. 

5.  Implied  Requirement  —  Iowa.  —  State  v. 
Coffman,  112  Iowa  8;  State  v.  Fitzgerald,  63 
Iowa  268;  State  v.  Heatherton,  60  Iowa  17s; 
State  v.  Haven,  43  Iowa  181  ;  State  v.  Craw- 
ford, 34  Iowa  40. 

Texas.  —  Putman  v.  State,  29  Tex.  App.  454. 
See  also  Mrous  v.  State,  31  Tex.  Crim.  597. 

Virginia.  —  See  Flick  v.  Com.,  97  Va.  766. 

Wisconsin.  - —  Croghan  v.  State,  22  Wis.  444. 

The  Woman  Must  Be  Deceived  by  the  accused 
into  consenting  to  the  intercourse.  State  v. 
Hamann,  109  Iowa  646.  In  this  case  the  court 
said :  "  Proofs  of  promises  and  inducements 
are  competent  for  the  purpose  of  determining 
whether  there  was  deception  ;  but  if  they  were 
not  false,  they  could  not  deceive,  and  without 
the  deception  there  could  be  no  seduction." 

6.  Either  Arts  or  Promise  of  Marriage  Sufficient. 

—  Suther  v.  State,  118  Ala.  88;  Hart  v.  State, 
117  Ala.  183;  Bracken  v.  State,  m  Ala.  68,  56 
Am.  St.  Rep.  23;  Smith  v.  State,  107  Ala.  139; 
Anderson  v.  State,  104  Ala.  83  ;  Carney  v.  State, 
79  Ala.  14;  Wilson  v.  State,  73  Ala.  527;  Hall 
v.  State,  134  Ala.  90;  People  v.  Gibbs,  70  Mich. 
425- 

7.  Arts,  etc.,  and  Promise  of  Marriage  Must  Con- 
cur. —  Mills  v.  Com.,  93  Va.  815. 

The  Georgia  Penal  Code  provides  for  the  pun- 
ishment of  seduction  committed  either  by  "  per- 
suasion and  promises  of  marriage,"  or  by 
"  other  false  and  fraudulent  means."  In  that 
state  it  has  been  held  that  where  the  indict- 
ment is  based  upon  the  first  portion  of  the  sec- 
tion quoted,  the  persuasion  and  promises  of 
marriage  must  concur.  Langston  v.  State,  109 
Ga.  153;  O'Neill  v.  State,  85  Ga.  383;  Disha- 
roon  v.  State,  95  Ga.  351. 

In  an  earlier  case  it  was  held  that  to  ac- 
complish sexual  intercourse  with  a  virtuous 
woman  pending  a  virtuous  engagement  to  marry 
her  might  be  seduction,  though  consent  was 
obtained  without  other  persuasion  than  that 
which  is  implied  (considering  the  past  court- 
ship and  present  relation  of  the  parties)  from 
proposing  the  intercourse  and  repeating  the 
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b.  Arts  Need  Not  Be  Concurrent  with  Intercourse.  —  The  arti- 
fice or  inducement  need  not  have  been  concurrent  with  the  act  of  sexual 
intercourse ;  but  if,  by  insidious  and  persistent  attentions,  and  by  gifts  of 
trifling  articles  from  time  to  time,  the  defendant  built  up  such  respect  for  him- 
self, or  affection  for  himself,  as  finally  and  eventually  to  overcome  the  virtue 
of  the  prosecutrix,  and  induce  her  to  yield  by  these  means,  it  would  not  be 
material  that  all  of  these  purposes  —  all  of  these  efforts  —  may  not  have  been 
concurrent  with  the  final  act  of  sexual  intercourse,  or  the  first  act  of  sexual 
intercourse  which  was  voluntary  on  her  part.1 

c.  Sufficiency  of  Arts,  Etc. — (i)  Generally. — The  exact  amount  or 
what  kind  of  seductive  arts,  persuasions,  or  wiles,  is  necessary  to  establish  the 
offense  of  seduction  cannot  be  defined,  nor  can  any  general  rule  be  laid  down. 
Every  case  must  depend  upon  and  be  governed  by  its  own  peculiar  circum- 
stances, together  with  the  condition  in  life,  advantages,  age,  and  intelligence 
of  the  parties. a 

(2)  Promise  of  Marriage  as  a  Seductive  Art.  —  Under  the  Iowa  statute, 
which  provides  merely  for  the  punishment  of  any  person  who  "  shall  seduce 
and  debauch  any  unmarried  woman,"  it  has  been  held  that  a  promise  of  mar- 
riage, in  consequence  of  which  the  prosecutrix  yielded,  is  a  sufficient  use  of 
seductive  arts.3 

(3)  Question  for  Jury.  — The  sufficiency  of  the  arts,  persuasions,  wiles,  and 
the  like,  used  by  the  defendant,  is  a  question  for  the  jury.4 

d.  False  and  Fraudulent  Means  — (i)  In  General. — The  Georgia 
statute  specifically  declares  that  the  offense  of  seduction  may  be  committed 
either  by  persuasion  and  promises  of  marriage,  or  "  by  other  false  and  fraudu- 
lent means."5  Under  this  statute  the  fraudulent  means  resorted  to  must  be 
such  as  to  mislead  the  person  upon  whom  they  are  practiced,  and  to  induce 
her,  upon  a  misapprehension  of  the  true  state  of  affairs,  to  yield  to  the  lustful 
embraces  of  the  man  who  thereby  induces  her  consent.0 

(2)  Means  Employed  by  Married  Man.  —  A  virtuous  unmarried  woman, 
laboring  under  no  mental  disability,  must  know  that  any  representation  made 
to  her  by  a  married  man  that  the  act  of  sexual  intercourse  was  not  immoral 
and  would  do  her  no  harm  was  utterly  false  ;  it  is  a  representation  by  which 
she  could  not  be  misled  or  deceived.  Therefore  a  bare  statement  by  him  that 
it  was  not  wrong,  coupled  with  solicitations  to  her  to  consent  to  the  act, 
would  not  justify  his  conviction  for  seduction.  If  coupled  with  that  statement, 
however,  he  employed  other  false  and  fraudulent  means,  as  if  by  spiritual 
exhortation  or  by  reason  of  any  peculiar  relation  existing  between  them  by 
and  through  which  he  exercised  a  controlling  influence  over  her  mind  and  will, 
he  induced  her  to  consent,  he  would  be  guilty  of  seduction.7 

e.  Yielding  to  Gratify  Desire.  —  If  the  woman  surrenders  her  chastity 
willingly,  the  moving  cause  being  her  desire  to  satisfy  her  own  lustful  passions, 
the  crime  of  seduction  has  not  been  committed.8 

/.  Yielding  for  Pecuniary  Reward.  —  Similarly,  illicit  intercourse 

promise  of  marriage.    Wilson  v.  State,  58  Ga.  288;  State  v.  Knutson,  91  Iowa  549.    See  also 

328.  State  v.  Olson,  108  Iowa  667. 

1.  Arts  Need  Not  Be  Concurrent  with  Inter-  4.  Question  for  Jury.  —  See  State  v.  Groome, 
course.  —  People  v.  Gibbs,  70  Mich.  425.  10  Iowa  308. 

2.  Sufficiency  of  Arts,  Etc.  —  See  the  following  5.  False  and  Fraudulent  Means.  —  Langston  -•. 
cases:    Hall  v.  State,  134  Ala.  90;   State  v.  State,  109  Ga.  153;  Disharoon  v.  State,  95  Ga. 
Hemm,  82  Iowa  609;  State  v.  Higdon,  32  Iowa  351.    See  also  Keller  v.  State,  102  Ga.  506. 
262  ;  Flick  v.  Com.,  97  Va.  766  ;  State  v.  Coch-  6.  Nature  of  Means.  —  Disharoon  v.  State,  95 
ran,  10  Wash.  562;  State  v.  Carter,  8  Wash.  Ga.  351. 

272.  7.  Means  Employed  by  Married  Man.  —  Dis- 

3.  Promise  of  Marriage  as  a  Seductive  Art. —  haroon  v.  State,  95  Ga.  351.    See  also  Wood  v. 

State  v.  Heatherton,  60  Iowa  175.    See  also  State,  48  Ga.  192,  15  Am.  Rep.  664. 

State  v.  Haven,  43  Iowa  181.  8.  Yielding  to  Gratify  Desire.  —  Keller?'.  State, 

Promise  of  Marriage  in  Event  of  Pregnancy. —  102  Ga.  506;  People  v.  De  Fore,  64  Mich.  693, 

State  v.  Hughes,  106  Iowa  125,  68  Am.  St.  Rep.  8  Am.  St.  Rep.  863;  People  v.  Clark,  33  Mich. 
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which  takes  place  for  a  consideration  paid  to  the  woman,  or  in  consequence 
of  any  reliance  upon  a  promise  of  compensation  for  a  specific  act,  is  not 
seduction  1 

4.  Promise  of  Marriage  —  a.  Necessity  FOR.  —  Most  of  the  statutes  require, 
as  one  of  the  essential  elements  of  the  offense,  that  the  seduction  shall  have 
been  accomplished  by  means  of  a  promise  of  marriage.2 


112;  State  v.  Ferguson,  107  N.  Car.  841;  Flick 
v.  Com.,  97  Va.  766.  See  also  O'Neill  v.  State, 
85  Ga.  383. 

When  Charge  as  to  Mutual  Desire  Improper.  — 

See  Powell  v.  State,  (Miss.  1896)  20  So.  Rep.  4. 

1.  Yielding  for  Pecuniary  Reward.  —  State  v. 
Fitzgerald,  63  Iowa  268 ;  People  v.  Gibbs,  70 
Mich.  425. 

2.  Promise  of  Marriage  —  California.  —  Peo- 
ple v.  Kehoe,  123  Cal.  224,  69  Am.  St.  Rep.  52; 
reople  v.  Hough.  120  Cal.  538,  65  Am.  St.  Rep. 
201;  People  v.  Samonset,  97  Cal.  448;  People 
v.  Krusick,  93  Cal.  74.  See  also  People  v. 
Higuera,  122  Cal.  466. 

Indiana.  —  Phillips  v.  State,  108  Ind.  406; 
Callahan  v.  State,  63  Ind.  198,  30  Am.  Rep. 
211.  See  also  Slinehouse  v.  State,  47  Ind.  17; 
State  v.  Stogdel,  13  Ind.  565. 

Kansas.  —  State  v.  McClain,  49  Kan.  730; 
State  v.  Bryan,  34  Kan.  63. 

Michigan.  —  Peo]  le  v.  Hubbard,  92  Mich.  322. 

Minnesota.  —  State  v.  Abrisch,  41   Minn.  41. 

Missouri.  —  State  v.  Thornton,  108  Mo.  640; 
State  v.  Reeves.  97  Mo.  668,  10  Am.  St.  Rep. 
349;  State  v.  Hill,  91  Mo.  423. 

New  Jersey.  —  State  v.  Brown,  64  N.  J.  L. 
414,  affirmed  65  N.  J.  L.  687  ;  Price  v.  State, 
61  N.  J.  L.  500;  Zabriskie  v.  State,  43  N.  J.  L. 
640,  39  Am.  Rep.  610. 

New  York.  —  People  v.  Nelson,  153  N.  Y.  90, 
60  Am.  St.  Rep.  592,  reversing  91  Hun  (N.  Y.) 
635;  People  v.  Orr,  149  N.  Y.  616,  affirming  92 
Hun  (N.  Y.)  199;  Armstrong  v.  People,  70  N. 
Y.  38;  People  v.  Duryea,  81  Hun  (N.  Y.)  390; 
People  v.  Lomax,  6  Abb.  Pr.  (N.  Y.)  139; 
Crandall  v.  People,  2  Lans.  (N.  Y.)  309;  Peo- 
ple V.  Eckert,  (Supm.  Ct.  Gen.  T.)  2  N.  Y. 
Crim.  470;  Safford  v.  People,  (Supm.  Ct.  Gen. 
T.)  1  Park.  Crim.  (  N.  Y.)  474  ;  People  v.  Alger, 
(Oyer  &  T.  Ct.)  1  Park.  Crim.  (N.  Y.)  333. 
See  also  People  v.  Kearney,  no  N.  Y.  188,  re- 
versing 47  Hun  (N.  Y.)  129. 

North  Carolina.  —  State  v.  Ferguson,  107  N. 
Car.  841  ;  State  v.  *Horton,  100  N.  Car.  443,  6 
Am.  St.  Rep.  613;  State  v.  Garland,  95  N.  Car. 
671. 

Ohio.  —  Bowers  -'.  State,  29  Ohio  St.  542. 

Oregon.  —  State  v.  Adams,  25  Oregon  172, 
42  Am.  St.  Rep.  790. 

Pennsylvania.  —  Oliver  v.  Com.,  101  Pa.  St. 
215,  47  Am.  Rep.  704;  Com.  v.  Walton,  2 
Brews.  (Pa.)  487;  Com.  v.  Eichar,  4  Pa.  L.  J. 
Rep.  326,  1  Am.  L.  J.  551  ;  Com.  v.  M'Carty,  2 
Pa.  L.  J.  Rep.  351,  4  Pa.  L.  J.  136.  See  also 
Eichar  v.  Kistler,  14  Pa.  St.  282,  53  Am.  Dec. 
SSI- 

South  Dakota.  —  State  v.  King,  9  S.  Dak. 
628;  State  v.  Ayers,  8  S.  Dak.  517. 

Texas.  —  Cole  v.  State,  40  Tex.  147;  Snod- 
grass  v.  State,  (Tex.  Crim.  1895)  31  S.  W. 
Rep.  366;  Barnes  v.  State,  37  Tex.  Crim.  320; 
McCullar  v.  State,  36  Tex.  Crim.  213,  61  Am. 
St.  Rep.  847;  Mrous  v.  State,  31  Tex.  Crim. 


S97 ;  Putman  v.  State,  29  Tex.  App.  454.  See 
also  Merrell  v.  State,  (Tex.  Crim.  1900)  57  S. 
W.  Rep.  289 ;  Snodgrass  v.  State,  36  Tex.  Crim. 
207. 

Canada.  —  Reg.  v.  Walker,  5  Can.  Crim.  Cas. 
(N.  W.  Ter.)  465  ;  Reg.  v.  Vahey,  2  Can.  Crim. 
Cas.  (Ont.)  258. 

Under  the  Alabama  Statute  a  promise  of  mar- 
riage is  one  of  the  alternative  elements  of  the 
offense.  Hart  v.  State,  117  Ala.  183;  Bracken 
v.  State,  1 1 1  Ala.  68,  56  Am.  St.  Rep.  23 ; 
Smith  v.  State,  107  Ala.  139;  Anderson  v.  State, 
104  Ala.  83;  Munkers  v.  State,  87  Ala.  94; 
Carney  v.  State.  79  Ala.  14;  Wilson  v.  State, 
73  Ala.  527;  Hall  v.  State,  134  Ala.  90.  See 
also  supra,  this  section,  Arts,  Persuasions,  and 
Wiles. 

The  Arkansas  Statute  provides  for  the  pun- 
ishment of  "  any  person  who  shall  be  con- 
victed of  obtaining  carnal  knowledge  of  any 
female  by  virtue  of  any  feigned  or  pretended 
marriage,  or  of  any  false  or  feigned  express 
promise  of  marriage."  Wright  v.  State,  62 
Ark.  145;  Cheaney  v.  State,  36  Ark.  74;  Pat- 
terson -•.  Thompson,  24  Ark.  55. 

The  Georgia  Statute  declares  that  the  offense 
of  seduction  may  be  committed  either  by  "  per- 
suasion and  promises  of  marriage  "  or  by 
"  other  false  and  fraudulent  means ;  "  that  is, 
means  not  consisting  of  mere  persuasion  ac- 
companied by  promise  of  marriage.  Langston 
v.  State,  iog  Ga.  153.  See  also  Keller  v.  State, 
102  Ga.  506;  Disharoon  v.  State,  95  Ga.  351; 
O'Neill  v.  State,  85  Ga.  383;  Wilson  v.  State, 
58  Ga.  328. 

Under  the  Michigan  Statute  the  false  promise 
of  marriage  is  not  a  necessary  element  in  the 
influence  exerted  through  the  wiles,  artifice,  and 
deception  used  by  the  seducer,  but  any  other 
subtle  device  or  deceptive  means,  involving  the 
same  moral  turpitude,  used  by  him  in  accom- 
plishing the  same  criminal  result,  is  all  that  is 
necessary  to  constitute  the  crime.  The  quality 
of  the  means  used,  rather  than  the  kind,  is  that 
which  characterizes  the  act  and  brings  it  under 
the  condemnation  of  the  law.  People  v.  Gibbs. 
70  Mich.  425. 

But  the  offense  is  committed  if  the  man  has 
carnal  intercourse  to  which  the  woman  as- 
sented, if  such  assent  was  obtained  by  a  prom- 
ise of  marriage  made  by  the  man  at  the  time, 
and  if  without  such  promise  she  would  not 
have  yielded.  People  v.  De  Fore,  64  Mich.  693, 
8  Am.  St.  Rep.  863;  People  v.  Millspaugh,  n 
Mich.  278. 

Under  the  Virginia  and  Wisconsin  Statutes 

a  promise  of  marriage  is  a  necessary  element  in 
seduction  by  an  unmarried  man.  See  Mills  v. 
Com.,  93  Va.  815:  West  v.  State,  1  Wis.  209. 

The  Washington  Statute  provides  merely  that 
"  if  any  person  seduce  and  debauch,"  etc.,  but 
in  State  v.  Cochran,  10  Wash.  562,  the  court 
said  :  "  As  to  bare  promises,  although  the  stat- 
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b.  Promise  Must  Be  Moving  Cause  of  Consent.  —  In  order  to  main- 
tain a  prosecution  for  seduction  under  promise  of  marriage,  the  woman  must 
have  relied  upon  the  promise,1  and  such  promise  and  her  reliance  thereon 
must  have  been  the  moving  cause  which  led  her  to  consent  to  submit  to  the 
defendant's  embraces.2  It  is  not  necessary,  however,  that  the  promise  should 
have  been  renewed  or  even  directly  referred  to  by  the  seducer  or  by  the 
woman  at  the  time  the  intercourse  took  place,3  though  of  course  there  must 
be  an  existing  promise  at  such  time.4 

c.  Sufficiency  of  Promise  —  (i)  Need  Not  Be  Valid  and  Binding.  — 
It  is  not  necessary  in  order  to  sustain  a  conviction  of  seduction,  where  the 
woman  submitted  in  reliance  upon  the  defendant's  promise  of  marriage,  that 
the  promise  should  be  valid  and  binding.5  The  prosecution  may  be  sustained 
although  the  promise  was  intended  to  be,  and  was  in  fact,  a  false  pretense, 
and  one  which  the  seducer  knew  it  was  not  within  his  power  to  perform.6 

(2)  Promise  by  Married  Man.  — Accordingly,  it  has  been  several  times  held 
that  if  a  previously  chaste  woman  submits  to  the  embraces  of  a  man  under  a 
promise  of  marriage  from  him  he  may  be  convicted  of  seduction  even  though, 
at  the  time  the  offense  was  committed,  he  was  a  married  man,7  provided  the 
woman  was  ignorant  of  this  fact.**  Of  course,  where  the  statute  expressly 
refers  only  to  unmarried  men,  a  married  man  cannot  be  convicted.9 

(3)  Promise  Conditioned  upon  Intercourse.  —  It  has  been  held  in  some  juris- 
dictions that  although  the  promise  may  be  conditioned  upon  immediate 
intercourse,  thus  rendering  it  void  in  a  civil  proceeding,  because  founded  upon 
an  immoral  consideration,  it  may  still  be  sufficient  to  sustain  a  criminal  prose- 
cution if  the  woman  in  good  faith  relied  upon  it  and  was  thereby  deceived.10 
But  other  jurisdictions  have  held  otherwise,  considering  that  in  such  case  the 
transaction  partakes  of  the  nature  of  a  mere  corrupt  traffic,  and  the  promise  is 
not  such  as  the  statute  contemplates.11 


ute  says  nothing  upon  the  subject,  none  other 
than  a  promise  to  marry  should  be  held  suffi- 
cient." 

1.  Promise  Must  Have  Been  Relied  Upon.  — 

Cook  v.  People,  2  Thomp.  &  C.  (N.  Y.)  404; 
State  v.  Eckler,  106  Mo.  585,  27  Am.  St.  Rep. 
372. 

2.  Promise  Must  Be  Moving  Cause  of  Consent  — 

Alabama.  —  Cooper  v.  State,  90  Ala.  641  ;  Car- 
ney v.  State,  79  Ala.  14. 

California. —  People  v.  Wallace,  109  Cal.  611. 

Indiana.  —  Phillips  v.  State,  108  Ind.  406. 

Michigan.  —  People  v.  Hubbard,  92  Mich.  322. 

Missouri.  —  State  v.  Brassfield,  81  Mo.  151, 
51  Am.  Rep.  234. 

New  York.  —  People  v.  Duryea,  81  Hun  (N. 
Y.)  390 ;  Cook  v.  People,  2  Thomp.  &  C.  (N. 
Y.)  404. 

Texas.  —  Cole  v.  State,  40  Tex.  147. 

See  also  State  v.  Atterberry,  59  Kan.  237. 

If,  at  the  time  of  the  alleged  seduction,  the 
prosecutrix  had  already  fallen  and  was  not 
pursuing  the  path  of  virtue,  but  willingly  sub- 
mitted to  the  embraces  of  the  defendant  as  op- 
portunity offered,  the  mere  fact  of  a  promise  of 
marriage  made  at  the  time  of  the  various  acts 
of  intercourse  will  not  make  the  act  seduction. 
People  v.  Clark,  33  Mich.  112. 

3.  Reference  to  Promise  at  Time  of  Intercourse 
Not  Necessary. —  People  v.  Wallace,  109  Cal. 
611;  State  v.  Brassfield,  81  Mo.  151,  51  Am. 
Rep.  234 ;  Bailey  v.  State,  36  Tex.  Crim.  540. 
But  compare  People  v.  Hubbard,  92  Mich.  322. 

4.  People  v.  Duryea,  81  Hun  (N.  Y.)  390. 

5.  Promise  Need  Not  Be  Valid  and  Binding.  — 
Polk  v.  State,  40  Ark.  482,  48  Am.  Rep.  17; 


People  v.  Kehoe,  123  Cal.  224,  69  Am.  St.  Rep. 
52;  Callahan  v.  State,  63  Ind.  198,  30  Am.  Rep. 
211  ;  Kenyon  v.  People,  26  N.  Y.  203,  84  Am. 
Dec.  177;  Crozier  v.  People,  (Supm.  Ct.  Gen. 
T.)  1  Park.  Crim.  (N.  Y.)  455. 

6.  Crozier  v.  People,  (Supm.  Ct.  Gen.  T.)  1 
Park.  Crim.  (N.  Y.)  453. 

7.  Promise  by  Married  Man.  —  People  v.  Ke- 
hoe, 123  Cal.  224,  69  Am.  St.  Rep.  52;  Davis  v. 
Com.,  98  Ky.  708;  State  V.  Primm,  98  Mo. 
368;  People  v.  Alger,  (Oyer  &  T.  Ct.)  1  Park. 
Crim.  (N.  Y.)  333.    See  also  Ferguson  v.  State, 

71  Miss.  805,  42  Am.  St.  Rep.  492. 

8.  Knowledge  by  Woman  of  Man's  Marriage.  — 
Wood  v.  State,  48  Ga.  192,  15  Am.  Rep.  664; 
Hinkle  v.  State,  157  Ind.  237;  Callahan  v.  State, 
63  Ind.  198,  30  Am.  Rep.  211  ;  Norton  v.  State, 

72  Miss.  128,  48  Am.  St.  Rep.  538.  And  see 
further  the  cases  cited  in  the  next  preceding 
note. 

9.  As,  for  example,  the  New  Jersey  statute. 
See  State  v.  Brown,  64  N.  J.  L.  414,  affirmed 
65  N.  J.  L.  687;  Price  v.  State,  61  N.  J.  L.  500. 

10.  Promise  Conditioned  upon  Intercourse  Suffi- 
cient. —  Callahan  v.  State,  63  Ind.  198,  30  Am. 
Rep.  211;  People  v.  Van  Alstyne,  144  N.  Y. 
361,  reversing  on  other  grounds  78  Hun  (N. 
Y.)  509  ;  Boyce  v.  People,  55  N.  Y.  644 ;  Ken- 
yon v.  People.  26  N.  Y.  203,  84  Am.  Dec.  117; 
People  v.  Duryea,  81  Hun  (N.  Y.)  390;  State 
v.  Adams,  25  Oregon  172,  42  Am.  St.  Rep.  700. 

11.  Promise  Conditioned  upon  Intercourse  Not 
Sufficient.  —  Wilson  v.  State,  58  Ga.  328  ;  Disha- 
roon  v.  State,  95  Ga.  351  ;  State  v.  Reeves,  97 
Mo.  668,  10  Am.  St.  Rep.  349. 

The  fact  that  the  offer  to  marry  was  made  in 
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(4)  Promise  Conditioned  upon  Pregnancy.  —  The  authorities  are  agreed  that 
where  the  intercourse  is  procured  through  a  promise  to  marry  the  woman  in 
case  the  intercourse  results  in  pregnancy,  there  is  no  criminal  seduction.  This 
is  a  natural  sequence  in  those  jurisdictions  where  a  promise  conditioned  upon 
intercourse  is  not  considered  sufficient,  while  in  those  jurisdictions  where  such 
a  promise  would  be  sufficient  the  courts  take  the  position  that  a  promise  to 
marry  in  case  of  pregnancy  is  not  an  absolute  promise  at  the  time  of  the 
seduction,  but  is  merely  a  conditional  promise  depending  upon  a  contingency 
which  may  never  happen.1 

Prior  Engagement.  —  It  has  been  held  in  Georgia  that  if  an  engagement  to 
marry  at  a  designated  time  in  the  future  already  existed  between  a  marriage- 
able man  and  woman,  and  she,  on  the  faith  thereof  and  because  of  the  fact 
that  he  had  won  her  affection  and  confidence,  and  under  the  influence  of 
persuasion  and  entreaties,  accompanied  by  a  promise  immediately  to  consum- 
mate the  marriage  in  the  event  of  pregnancy,  submitted  to  his  lustful 
embraces,  it  was  a  case  of  seduction.*  But  even  this  is  denied  in  New  York, 
the  court  holding  that  if  a  betrothed  woman  submits  to  her  lover,  the  absolute 
promise  implied  in  betrothal  will  not  warrant  his  conviction  for  seduction  if 
she  yields  in  reliance  on  his  special  promise  that  he  will  marry  her  in  case 
pregnancy  follows  the  illicit  relation.3 

(5)  Whether  Promise  Must  Be  Mutual.  —  There  is  a  dictum  in  New  York 
to  the  effect  that  under  a  statute  making  seduction  under  promise  of  marriage 
a  misdemeanor,  it  was  not  necessary  that  the  promise  should  be  mutual,  but  it 
was  sufficient  that  the  complaining  witness  consented  to  and  was  induced  to 
have  intercourse  by  reason  of  a  subsisting  promise  of  marriage  on  the  part 
of  the  defendant ;  4  but  the  established  rule  in  that  state  is  that  the  promise 
must  be  mutual.5 

(6)  Whether  Promise  Must  Be  Express.  —  In  New  York  it  has  been  asserted 
that  the  promise  of  the  defendant  must  have  been  express,6  but  that  of  the 
prosecutrix  may  be  implied  from  the  fact  of  her  consent  to  the  intercourse.7 

(7)  Form  of  Promise.  —  In  Minnesota  the  rule  is  that  to  sustain  a  prose- 
cution for  seduction  under  a  promise  of  marriage,  it  is  not  necessary  that  the 
promise  should  have  been  expressed  in  any  set  form  or  in  any  particular 
language.  It  is  sufficient  if  language  was  used  which  implied  such  a  promise, 
and  was  intended  to  convey  that  meaning,  and  was  in  fact  so  understood  by 
the  prosecutrix.8 

(8)  Time  for  Marriage.  —  It  is  not  essential  that  the  promise  should  be  to 
marry  the  prosecutrix  immediately  or  at  any  definitely  fixed  time.  A  mere 
promise  to  marry  in  the  future  is  sufficient.0 

d.  Sham  Marriage  Valid  at  Common  Law. — On  the  trial  of  an 
indictment  for  seduction,  alleged  to  have  been  accomplished  by  means  of  a 
sham  marriage,  it  appeared  that  the  prosecutrix  and  the  defendant,  who  were 

consideration  that  the  woman  would  consent  to  4.  Mutuality  of  Promise.  —  People   v.  Kane, 

carnal  connection  may  very  properly  be  con-  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  (N.  Y.)  15. 

sidered  by  the  jury  in  determining  the  influence  6.  People  v.  Alger,  (Oyer  &  T.  Ct.)  1  Park, 

that  operated  upon  the  woman  at  the  time.  Crim.  (N.  Y.)  333.    See  also  Kenyon  v.  People, 

State  v.  Eckler,  106  Mo.  585,  27  Am.  St.  Rep.  26  N.  Y.  203,  84  Am.  Dec.  177. 

372.  6.  Defendant's  Promise   Must  Be  Express.  — 

1.  Promise  Conditioned  upon  Pregnancy  Not  People  v.  Kane,  (Supm.  Ct.  Gen.  T.)  14  Abb. 
Sufficient. —  Cherry  v.  Slate,  112  Ga.  871;  State  Pr.  (N.  Y.)  15. 

v.  Reilly,  104  Iowa  13;  People  v.  Van  Alstyne,  7.  Promise  on  Woman's  Part  Implied.  —  People 

144  N.  Y.  361,  reversing  78  Hun  (N.  Y.)  509;  v.  Van  Alstyne,  144  N.  Y.  361,  reversing  on 

People  v.  Duryea,  81  Hun  (N.  Y.)  390,  over-  other  grounds  78  Hun  (N.  Y.)  509;  Kenyon  v. 

ruling  People  v.  Hustis,  32  Hun  (N.  Y.)  58;  People,  26  N.  Y.  203,  84  Am.  Dec.  177;  People 

People  v.  Ryan,  63  N.  Y.  App.  Div.  429;  State  v.  Kane,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  (N. 

v.  Adams,  25  Oregon  172,  42  Am.  St.  Rep.  790.  Y.)  15. 

2.  Prior  Engagement. —  Cherry  v.  State,  112  8.  Form  of  Promise.  —  State  v.  Brinkhaus,  34 
Ga.  871.  Minn.  285. 

3.  People  v.  Ryan,  63  N.  Y.  App.  Div.  429.  9.  Time  of  Marriage.  —  Jinks  v.  State,  114 
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competent  to  enter  into  the  contract  of  marriage,  went  over  to  Canada  and 
there  went  before  a  man  whom  the  prosecutrix,  at  the  time,  supposed  to  be  a 
minister,  and  a  ceremony  was  performed  which  she  supposed,  at  the  time,  was 
regular  and  proper,  and  that  such  ceremony  was  followed  by  the  intercourse. 
It  was  held  that,  under  the  common-law  rule  as  it  existed  in  Michigan,  the 
circumstances  were  such  as  to  constitute  a  valid  common-law  marriage,  and  as 
it  was  not  shown  that  the  local  law  or  custom  in  Canada  was  different,  it 
would  be  presumed  that  they  were  the  same,  and  that  hence  there  was  a  valid 
common-law  marriage  and  consequently  the  prosecution  must  fail.1 

5.  Chastity  of  Woman  —  a.  NECESSARY  Element. — The  statutes  creat- 
ing the  offense  of  seduction  very  generally  provide  that  in  order  to  constitute 
the  offense  it  is  necessary  that  the  woman  with  whom  the  illicit  intercourse  is 
had  shall  have  previously  been  chaste;  and  even  where  the  statutes  do  not 
expressly  require  this,  the  courts  have  held  that  as  the  term  seduction  neces- 
sarily implies  the  deprivation  of  chastity,  the  chastity  of  the  woman  is  still  a 
necessary  element  of  the  offense.3 

b.  Inquiry  Confined  to  Chastity  At  and  Before  Time  of  Seduc- 
tion.—  As  the  conduct  of  the  woman  after  the  time  of  her  alleged  seduction 


Ga.  430;  Merrell  v.  State,  (Tex.  Crim.  1900) 
57  S.  W.  Rep.  289. 

1.  Sham  Marriage  Valid  at  Common  Law.  — ■ 

People  v.  Loomis,  106  Mich.  250. 

2.  Previous  Chastity  of  Woman  Necessary  — 

Alabama.  —  Suther  v.  State,  1 18  Ala.  88  ;  Munk- 
ers  v.  State,  87  Ala.  94 ;  Hussey  v.  State,  86 
Ala.  34;  Wilson  v.  State,  73  Ala.  527.  See  also 
Smith  v.  State,  118  Ala.  117. 

Arkansas.  —  Polk  v.  State,  40  Ark.  482,  48 
Am.  Rep.  17. 

California.  —  People  ;'.  Hough,  120  Cal.  538, 
65  Am.  St.  Rep.  201  ;  People  V.  Wallace,  109 
Cal.  611;  People  v.  Samonsct,  97  Cal.  448; 
People  v.  Krusick,  93  Cal.  74. 

Georgia.  —  Keller  v.  State,  102  Ga.  506; 
Brock  v.  State,  95  Ga.  474. 

Iowa.  —  State  v.  Whalen,  98  Iowa  662  ;  State 
v.  Buxton,  89  Iowa  573  ;  State  v.  Carr,  60  Iowa 
453;  State  v.  Heatherton,  60  Iowa  175;  State 
v.  Sutherland,  30  Iowa  570;  Smith  v.  Milburn, 
17  Iowa  30. 

Kentucky.  —  Com.  v.  Hodgkins,  64  S.  W.  Rep. 
414,  23  Ky.  L.  Rep.  829;  Smith  v.  Com.,  (Ky. 
1895)  32  S.  VV.  Rep.  137;  Com.  v.  Wright,  27 
S.  W.  Rep.  815,  16  Ky.  L.  Rep.  251. 

Michigan.  —  People  v.  Hubbard,  92  Mich. 
322;  People  v.  Clark,  33  Mich.  112.  See  also 
People  v.  Jensen,  66  Mich.  711. 

Minnesota.  —  State  v.  Abrisch,  41  Minn,  .)  1  ; 
State  v.  Gates,  27  Minn.  52. 

Mississippi.  —  Norton  v.  State,  72  Miss.  128, 
48  Am.  St.  Rep.  538.  In  the  syllabus  paragraph 
of  this  case  it  is  stated  that  in  respect  to  the 
implied  requirement  of  chastity,  Ferguson  v. 
State,  71  Miss.  805,  42  Am.  St.  Rep.  492,  is 
qualified.  In  that  case,  however,  the  question 
was  not  necessarily  involved,  the  exact  question 
presented  being  whether  the  indictment  should 
have  charged  that  the  woman  alleged  to  have 
been  seduced  was  of  previously  chaste  character 
and  the  court  holding  that  this  was  not  neces- 
sary because  of  the  presumption  of  chastity;  and 
though  Cooper,  J.,  specially  concurring  in  the 
latter  case,  expressed  his  opinion  that  such  pre- 
vious chaste  character  was  not  required,  in  a 
special  concurring  opinion  in  Norton  v.  State, 
72  Miss.  128,  48  Am.  St.  Rep.  538,  he  expressed 
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his  conclusion  in  accord  with  the  proposition  in 

the  text. 

Missouri.  —  State  v.  Thornton,  108  Mo.  640; 
State  v.  Wheeler,  94  Mo.  252;  State  v.  Patter- 
son, 88  Mo.  88,  57  Am.  Rep.  374  ;  State  v.  Brass- 
field,  81  Mo.  151,  51  Am.  Rep.  234. 

New  York.  —  People  v.  Nelson,  153  N.  Y.  90, 
60  Am.  St.  Rep.  592,  reversing  91  Hun  (N.  Y.) 
635;  People  v.  Orr,  149  N.  Y.  616,  affirming  92 
Hun  (N.  Y.)  199;  People  v.  Lomax,  6  Abb.  Pr. 
(N.  Y.)  139;  Crandall  v.  People,  2  Lans.  (N. 
Y.)  309;  Cook  v.  People,  2  Thomp.  &  C.  (N. 
Y.)  404  ;  Safford  v.  People,  (Supm.  Ct.  Gen.  T.) 
1  Park.  Crim.  (N.  Y.)  474 ;  Crozier  v.  People, 
(Supm.  Ct.  Gen.  T.)  1  Park.  Crim.  (N.  Y.) 
453  ;  People  v.  Alger,  (Oyer  &  T.  Ct.)  1  Park. 
Crim.  (N.  Y.)  333 ;  People  v.  Eckert,  (Supm. 
Ct.  Gen.  T.)  2  N.  Y.  Crim.  470. 

Oklahoma.  —  Harvey  i\  Territory,  11  Okla. 
156. 

Oregon.  —  State  v.  Adams,  25  Oregon  172,  42 
Am.  St.  Rep.  790. 

Pennsylvania.  —  Com.  v.  M'Carty,  2  Pa.  L.  J. 
Rep.  351,  4  Pa.  L.  J.  136. 

Texas.  —  Gorzell  v.  State,  (Tex.  Crim.  1901) 
63  S.  W.  Rep.  126;  Barnes  v.  State,  37  Tex. 
Crim.  320 ;  McCullar  v.  State,  36  Tex.  Crim. 
213,  61  Am.  St.  Rep.  847;  Luckie  v.  State,  33 
Tex.  Crim.  562;  Mrous  v.  State,  31  Tex.  Crim. 
597  ;  Putman  v.  State,  29  Tex.  App.  454.  See 
also  Caviness  v.  State,  (Tex.  Crim.  1901)  60  S. 
W.  Rep.  555  ;  Parks  v.  State,  35  Tex.  Crim.  378. 

Virginia.  —  Mills  v.  Com.,  93  Va.  815. 

Washington.  —  See  State  v.  Rogan,  18  Wash. 
43- 

Wisconsin.  —  West  v.  State,  1  Wis.  209. 

Canada.  —  Reg.  v.  Walker,  5  Can.  Crim.  Cas. 
(N.  W.  Ter.)  465. 

The  North  Carolina  Statute  makes  punishable 
the  seduction  of  "  an  innocent  and  virtuous 
woman."  See  State  v.  Ferguson,  107  N.  Car. 
841  ;  State  v.  Horton,  100  N.  Car.  443.  6  Am- 
St.  Rep.  613;  State  v.  Garland,  95  N.  Car.  671. 

Chastity  Must  Extend  to  Time  of  Seduction.  — 
An  indictment  for  seduction  under  a  promise  to 
marry  must  show  that  the  woman  was  of  chaste 
character  immediately  previous  to  and  down 
to  the  alleged  seduction.  It  is  not  enough  to 
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can  have  no  bearing  upon  the  guilt  of  the  defendant,  the  inquiry  is  confined 
to  the  chastity  of  the  woman  at  and  before  that  time.1 

c.  What  Constitutes  Chastity  —  (i)  Personal  Virtue. — The  require- 
ment of  chastity  means  actual  personal  virtue,  and  not  reputation.  If  the 
woman  is  virtuous  in  fact  no  amount  of  current  slander  or  suspicion  can  take 
her  out  of  the  protection  of  the  statute,  while  where  the  requirement  is  of 
''chastity,  "  a  woman  who  is  not  in  fact  chaste  cannot  be  the  subject  of  crim- 
inal seduction,  no  matter  how  good  her  reputation  may  be  in  that  respect.* 

(2)  Effect  of  Intercourse  Before  Age  of  Consent.  —  It  has  been  held  in  New 
York  that  sexual  intercourse  had  by  the  prosecutrix  before  she  reached  the 
age  of  consent  will  deprive  her  of  chastity  within  the  meaning  of  the  statute.3 

(3)  Effect  of  Previous  Rape. — -The  fact  that  a  prosecutrix  has  had  previous 
acts  of  intercourse  which  were  consummated  by  force  or  under  such  circum- 
stances as  to  constitute  rape  would  not  tend  to  show  that  she  was  unchaste 
at  the  time  of  the  alleged  seduction,  for  a  woman  cannot  be  charged  with 
unchastity  who  is  compelled  by  force  to  yield  her  virtue.4 

(4)  Effect  of  Lustful  Desires.  —  Similarly,  it  has  been  held  in  North  Caro- 
lina that  a  "virtuous  woman,"  within  the  meaning  of  the  statute,  is  one  "who 
has  never  had  illicit  intercourse  with  any  man  and  who  is  chaste  and  pure," 
and  it  was  not  error  in  the  trial  of  a  defendant  charged  with  seduction  under 
promise  of  marriage  to  refuse  to  add  to  such  definition  that  she  must  have  had 
"a  mind  free  from  lustful  and  lascivious  desires."  5 

(5)  Effect  of  Permitting  Liberties  and  t lie  Like. —  It  has  been  said  that 
chastity,  as  here  employed,  means,  in  the  case  of  an  unmarried  woman,  simply 
that  she  is  virgo  intacta,  and  though  one  woman  may  permit  familiarities, 
liberties,  or  even  indecencies  at  the  thought  of  which  another  woman  would 
blush,  so  long  as  that  woman  has  not  surrendered  her  virtue  she  is  not  put 
without  the  pale  of  the  law.  It  is  conceivable  that  a  woman  may  permit  or 
suffer  many  things  which  would  be  regarded  as  improprieties,  and  yet  hold 
firmly  to  her  virtue.  6 

(6)  Reformation.  —  In  a  number  of  jurisdictions  the  view  has  been  asserted 
that  a  woman  who  has  at  one  period  of  her  life  been  unchaste  may  subse- 
quently reform,  and  by  thereafter  leading  a  chaste  life  from  principle  acquire 
the  attribute  of  chastity  within  the  meaning  of  the  statutes  relating  to 
seduction.7 

allege  that  she  was  of  chaste  character  previous  New  York.  —  People  v.  Nelson,  153  N.  Y.  90, 
to  the  promise  to  marry,  or  previous  to  the  day  60  Am.  St.  Rep.  592,  reversing  91  Hun  (N.  Y.) 
on  which  the  seduction  is  alleged  to  have  been  635  ;  Kenyon  v.  People,  26  N.  Y.  203,  84  Am. 
committed.    State  v.  Gates,  27  Minn.  52.  Dec.  177;  Cook  v.  People,  2  Thomp.  &  C.  (N. 

1.  Inquiry  Confined  to  Chastity  At  and  Before  Y.)  404;  Crozier  v.  People,  (Supm.  Ct.  Gen.  T.) 
Time  of  Seduction —  Alabama.  —  Bracken    v.      1  Park.  Crim.  (N.  Y.)  453. 

State,  in  Ala.  68,  56  Am.  St.  Rep.  23.  3.  Intercourse  Before  Age  of  Consent,  —  People 

California.  —  People  v.  Kehoe,  123  Cal.  224,      v.  Nelson,  153  N.  Y.  90,  60  Am.  St.  Rep.  592, 

69  Am.  St.  Rep.  52;  People  v.  Wade,  118  Cal.      reversing  91  Hun  (N.  Y. )  635. 

672.    See  also  People  v.  Samonset,  97  Cal.  448.         4,  Effect  of  Previous  Rape.  —  People  v.  Gibbs, 
Georgia.  —  Keller  v.  State,  102  Ga.  506;  Mann      70  Mich.  425. 

v.  State,  34  Ga.  1.  5,  State  v.  Crowell,  116  N.  Car.  1052. 

Iowa.  —  State  i\  Deitrick,  51  Iowa  467.  6.  Permitting   Liberties.  —  People  v.  Kehoe, 

Texas.  —  See   Anderson   v.    State,    39    Tex.      123  Cal.  224,  69  Am.  St.  Rep.  52. 

Crim.  83.  Although  a  woman  may,  from  ignorance  or 

2.  Actual  Chastity  and  Not  Reputation  the  other  causes,  have  so  low  a  standard  of  pro- 
Question  —  Alabama.  —  Smith  v.  State,  118  Ala.  priety  as  to  commit  or  permit  indelicate  acts  or 
117;  Suther  v.  State,  118  Ala.  88;  Hussey  v.  familiarities,  yet  if  she  has  enough  of  the 
State,  86  Ala.  34.  sense  of  virtue  that  she  would  not  surrender  her 

Arkansas.  —  Polk  v.  State,  40  Ark.  482,  48  person  unless  seduced  to  do  so  under  a  prom- 
Am.  Rep.  17.  jse  0f  marriage,  she  cannot  be  said  to  be  a 

Georgia.  —  O'Neill  r.  State,  85  Ga.  383.  woman   of   "  unchaste   character,"   within  the 

Iowa.  —  State  v.  Prizer,  49  Iowa  531,  31  Am.  meaning  of  the  statute.  State  v.  Brinkhaus,  34 
Rep-  155-  Minn.  285. 

Mississippi.  —  Carroll  v.  State,  74  Miss.  688,  7.  Reformation  —  Alabama.  —  Suther  v.  State, 
60  Am.  St.  Rep.  539;  Powell  v.  State,  (Miss.  118  Ala.  88;  Wilson  v.  State,  73  Ala.  527.  See 
1896)  20  So.  Rep.  4.  also  Smith  v.  State,  118  Ala.  117. 
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d.  Question  of  Law  and  Fact. — What  constitutes  chastity  in  a  woman 
is  a  question  of  law  for  the  court,1  but  whether  the  prosecutrix  in  the  par- 
ticular case  is  a  chaste  woman  is  a  question  of  fact  for  the  jury,  where  evidence 
on  the  subject  is  introduced.2 

e.  Statutes  Requiring  "Chaste  Character."  —  Under  the  Iowa 
statute  providing  for  the  punishment  of  the  seducer  of  a  woman  of  "  previ- 
ously chaste  character,  "  it  has  been  held  that  actual  sexual  intercourse  is  not 
necessary  to  render  a  woman  of  unchaste  character  so  as  to  be  without  the 
protection  of  the  statute,  but  that  a  woman  of  lewd  and  lascivious  character 
is  not  within  the  meaning  of  the  statute  even  though  she  may  not  have  been 
guilty  of  actual  sexual  intercourse.3  The  court  of  Virginia,  however,  has 
taken  the  opposite  position  in  applying  a  statute  using  exactly  the  same 
words,  and  has  held  that  all  women  who  are  free  from  actual  sexual  intercourse 
are  within  the  statute.4 

/.  Statutes  Requiring  Only  "  Good  Repute.  "  —  In  some  jurisdictions 
the  statutes  require  only  that  the  woman  shall  be  of  "  good  repute  "  or  "  good 
repute  for  chastity.''  5  In  some  of  these  jurisdictions  it  has  been  held  that 
notwithstanding  the  terms  of  the  statute,  actual  chastity  is  necessary,6  but 
other  jurisdictions  have  asserted  the  view  that  the  statute  must  be  strictly 
construed,  and  that  reputation  and  not  actual  chastity  is  the  test  of  whether 
the  woman  is  or  is  not  within  the  statute.7 

6.  Pregnancy. — As  a  general  rule,  it  is  not  necessary  in  order  that  the 
offense  of  seduction  may  be  complete  that  the  woman  should  become  preg- 
nant as  a  result  of  the  intercourse,8  but  the  New  Jersey  statute  expressly 
requires  as  an  element  of  the  offense  that  the  woman  shall  by  reason  of  the 


Arkansas.  —  See  Polk  v.  State,  40  Ark.  482, 
48  Am.  Rep.  17. 

Iowa.  —  State  v.  Knutson,  91  Iowa  549;  State 
v.  Gunagy,  84  Iowa  177;  State  v.  Moore,  78 
Iowa  494;  State  v.  Dunn,  53  Iowa  526;  State  v. 
Carron,  18  Iowa  372,  87  Am.  Dec.  401.  See 
also  State  v.  Buxton,  89  Iowa  573. 

Michigan.  —  People  v.  Clark,  33  Mich.*  112; 
People  v.  Millspaugh,  11  Mich.  278.  See  also 
People  v.  Squires,  49  Mich.  487. 

Minnesota.  —  State  v.  Timmens,  4  Minn. 
32S. 

Mississippi.  —  Norton  v.  State,  72  Miss.  128, 
48  Am.  St.  Rep.  538. 

Missouri.  —  See  State  v.  Thornton,  108  Mo. 
640. 

Pennsylvania.  —  Com.  v.  M'Carty,  2  Pa.  L.  J. 
Rep.  351,  4  Pa.  L.  J.  136. 

1.  Question  of  Law.  —  Keller  v.  State,  102 
Ga.  506;  McTyier  v.  State,  91  Ga.  254;  O'Neill 
v.  State,  85  Ga.  383. 

2.  Question  of  Fact  —  California.  —  People  v. 
Samonset,  97  Cal.  448 ;  People  v.  Krusick,  93 
Cal.  74. 

Georgia.  —  Keller  v.  State,  102  Ga.  506; 
O'Neill  v.  State,  85  Ga.  383.  See  also  Mann  v. 
State,  34  Ga.  1. 

Iowa.  —  State  v.  Hemm,  82  Iowa  609.  See 
also  State  v.  Olson,  108  Iowa  667;  State  v. 
Lauderbeck,  96  Iowa  258;  State  v.  Payson,  71 
Iowa  542;  State  v.  Carron,  18  Iowa  372,  87  Am. 
Dec.  401. 

3.  "  Chaste  Character."  —  State  v.  Andre,  5 
Iowa  389,  68  Am.  Dec.  708 ;  State  v.  Boak,  5 
Iowa  430. 

4.  Mills  v.  Com.,  93  Va.  815. 

5.  "Good  Repute" —  Indiana.  —  Phillips  v. 
State,  108  Ind.  406  ;  Callahan  v.  State,  63  Ind. 
198,  30  Am.  Rep.  211  ;  Williams  v.  State,  3  Ind. 
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Kansas.  —  State  v.  McClain,  49  Kan.  730 ; 
State  v.  Bryan,  34  Kan.  63. 

Missouri.- — State  v.  Sharp,  132  Mo.  165; 
State  v.  Brandenburg,  118  Mo.  181,  40  Am.  St. 
Rep.  362;  State  v.  Wheeler,  108  Mo.  658;  State 
v.  Thornton,  108  Mo.  640;  State  v.  Primm,  98 
Mo.  368 ;  State  v.  Hill,  91  Mo.  423 ;  State  v. 
Patterson,  88  Mo.  88,  57  Am.  Rep.  374;  State 
v.  Brassfield,  81  Mo.  151,  51  Am.  Rep.  234. 

Neiv  Jersey.  —  State  v.  Brown,  64  N.  J.  L. 
414,  affirmed  65  N.  J.  L.  687;  Price  v.  State,  61 
N.  J.  L.  500 ;  Foley  v.  State,  59  N.  J.  L.  1  ; 
Zabriskie  v.  State,  43  N.  J.  L.  640,  39  Am.  Rep. 
610. 

Ohio.  —  Bowers  'v.  State,  29  Ohio  St.  542. 

Pennsylvania.  -»-  Oliver  v.  Com.,  101  Pa.  St. 
215,  47  Am.  Rep.  704;  Com.  v.  Walton,  2 
Brews.  (Pa.)  487;  Com.  v.  M'Carty,  2  Pa.  L.  J. 
Rep.  351,  4  Pa.  L.  J.  136. 

The  term  "  good  repute  "  in  a  statute  provid- 
ing for  the  punishment  of  the  seduction  of  an 
unmarried  woman  of  good  repute  is  synonymous 
with  and  means  only  "  of  good  reputation." 
State  v.  Wheeler,  108  Mo.  658;  State  v.  Bran- 
denburg, 118  Mo.  181,  40  Am.  St.  Rep.  362. 

6.  Actual  Chastity  Necessary.  —  State  v. 
Thornton.  108  Mo.  640;  State  v.  Patterson,  88 
Mo.  88,  57  Am.  Rep.  374  [distinguishing  Bowers 
V,  State,  29  Ohio  St.  542]  ;  State  v.  Brassfield, 
81  Mo.  151,  51  Am.  Rep.  234.  See  also  supra, 
this  subsection.  Necessary  Element. 

7.  Actual  Chastity  Not  Necessary.  —  Williams 
v.  State,  3  Ind.  App.  350 ;  Foley  v.  State,  59 
N.  J.  L.  1  ;  Bowers  v.  State,  29  Ohio  St.  542. 

8.  Pregnancy  Not  Necessary.  —  Boyce  v.  Peo- 
ple, ss  N.  Y.  644;  Cook  v.  People,  2  Thomp.  & 
C.  (N.  Y.)  404. 
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intercourse  become  pregnant.1 

7.  Woman  Must  Be  Unmarried.  —  Most  of  the  statutes  in  reference  to 
seduction  as  a  crime  require  as  an  element  of  the  offense  that  the  woman 
seduced  shall  have  been  unmarried  at  the  time,3  and  it  has  been  held  that 
a  statute  providing  for  the  punishment  of  the  seduction  of  "  any  female 
necessarily  referred  only  to  an  unmarried  female,  as  a  married  woman  could 
not  be  seduced  under  a  promise  of  marriage.3 

8.  Age  of  Woman  — a.  Statutory  Requirements.  —  Many  of  the  statutes 
make  the  act  of  seduction  a  criminal  offense  only  where  the  woman  seduced 
is  under  a  certain  specified  age,  usually  twenty-one  years.4 

b.  Infancy.  —  It  is  beyond  doubt  that  the  crime  of  seduction  may  be 
committed  upon  an  infant,  even  though  the  statute  contains  no  provision 
relative  to  the  age  of  the  woman.5 

c.  Age  of  Consent.  —  In  New  York  the  rule  has  been  established  that 
the  crime  of  seduction  may  be  committed  upon  a  girl  who  is  under  the  age  of 
consent  fixed  by  the  statute  relating  to  rape.6  But  in  Mississippi  the  rule  is 
that  a  girl  under  ten  years  of  age  is  not  the  subject  of  seduction  under  the 
criminal  law,  for  she  is  not  capable  of  giving  her  consent  to  the  act  of  sexual 
intercourse,  and  the  criminal  knowledge  of  a  child  of  that  age  is  rape.7 

9.  Whether  Defendant  Must  Be  Unmarried.  —  In  some  states  the  statutes,  by 


1.  Pregnancy  Necessary  under  New  Jersey  Stat- 
ute.—  Price  v.  State,  6i  N.  J.  L.  500;  Zabriskie 
v.  State,  43  N.  J.  L.  640,  39  Am.  Rep.  610; 
State  v.  Brown,  64  N.  J.  L.  414,  affirmed  65  N. 
J.  L.  687. 

2.  Woman  Must  Be  Unmarried  —  Alabama. — : 
Hart  v.  State,  117  Ala.  183;  Hall  v.  State,  134 
Ala.  90  ;  Hussey  v.  State,  86  Ala.  34 ;  Carney  v. 
State,  79  Ala.  14;  Wilson  v.  State,  73  Ala.  527; 
Suther  v.  State,  118  Ala.  88. 

California.  —  People  v.  Krusick,  93  Cal.  74; 
People  v.  Kehoe,  123  Cal.  224,  69  Am.  St.  Rep. 
52;  People  v.  Hough,  120  Cal.  538,  65  Am.  St. 
Rep.  201. 

Iozva.  —  State  v.  Whalen,  98  Iowa  662  ;  State 
V.  Sutherland,  30  Iowa  570  ;  State  v.  Heather- 
ton,  60  Iowa  175;  Stater.  Carr,  60  Iowa  453. 

Michigan.  —  People  v.  Hubbard,  92  Mich. 
322. 

Minnesota.  —  State  v.  Abrisch,  41  Minn.  41. 

Missouri.  —  Stater.  Reed,  153  Mo.  451  ;  State 
v.  Wheeler,  108  Mo.  658. 

New  Jersey.  —  Zabriskie  v.  State,  43  N.  J.  L. 
640,  39  Am.  Rep.  610. 

New  York.  —  Safford  v.  People,  (Supm.  Ct. 
Gen.  T.)  1  Park.  Crim.  (N.  Y.)  474;  People  v. 
Alger,  (Oyer  &  T.  Ct.)  1  Park.  Crim.  (N.  Y.) 
333 ;  Kenyon  v.  People,  26  N.  Y.  203,  84  Am. 
Dec.  177;  Crandall  v.  People,  2  Lans.  (N.  Y.) 
309. 

Texas.  —  Putman  v.  State,  29  Tex.  App.  454  ; 
Mesa  v.  State,  17  Tex.  App.  395. 

Virginia.  —  Flick  v.  Com.,  97  Va.  766. 

Washington.  —  See  State  v.  Rogan,  18  Wash. 
43- 

Wisconsin.  —  West  v.  State,  1  Wis.  209. 
Canada.  —  Reg.  v.  Walker,  5  Can.  Crim.  Cas. 
(N.  W.  Ter.)  465. 

3.  Implied  Requirement.  —  Com.  v.  Wright,  27 
S.  W.  Rep.  815,  16  Ky.  L.  Rep.  251;  Com.  v. 
Hodgkins,  64  S.  W.  Rep.  414,  23  Ky.  L.  Rep. 
829. 

4.  Age  of  Woman  —  Twenty-one  Years  —  Con- 
necticut.—  State  v.  Bierce,  27  Conn.  319. 

Indiana.  —  Phillips  v.  State,   108  Ind.  406; 


Callahan  v.  State,  63  Ind.  198,  30  Am.  Rep.  an. 
See  also  State  v.  Stogdel,  13  Ind.  565. 

Kansas.  —  State  v.  Bryan,  34  Kan.  63;  State 
v.  McClain,  49  Kan.  730. 

Kentucky.  —  Com.  v.  Wright,  27  S.  W.  Rep. 
815,  16  Ky.  L.  Rep.  251  ;  Com.  v.  Hodgkins,  64 
S.  W.  Rep.  414,  23  Ky.  L.  Rep.  829. 

New  Jersey.  —  Zabriskie  v.  State,  43  N.  J. 
L.  640,  39  Am.  Rep.  610;  State  v.  Brown,  64 
N.  J.  L.  414,  affirmed  65  N.  J.  L.  687;  Price  v. 
State,  61  N.  J.  L.  500. 

Pennsylvania.  —  Oliver  v.  Com.,  101  Pa.  St. 
215,  47  Am.  Rep.  704;  Com.  v.  M'Carty,  2  Pa. 
L.  J.  Rep.  351,  4  Pa.  L.  J.  136  ;  Com.  v.  Walton, 
2  Brews.  (Pa.)  487. 

Canada.  —  Reg.  v.  Walker,  5  Can.  Crim.  Cas. 
(N.  W.  Ter.)  465. 

Eighteen  Years.  —  Bowers  v.  State,  29  Ohio 
St.  542. 

Twenty-five  Years.  —  Putman  v.  State,  29  Tex. 
App.  454- 

Age  in  Missouri.  —  Prior  to  the  revision  of 
the  Missouri  statutes  in  1889,  the  age  of  the 
woman  was  fixed  at  twenty-one  years,  but  at  that 
time  the  statute  was  changed  so  as  to  punish 
only  the  seduction  of  a  woman  under  eighteen 
years  of  age.  State  v.  Thornton,  108  Mo. 
640. 

In  1897,  however,  the  statute  was  again 
amended  and  the  age  was  again  fixed  at  twenty- 
one  years.    See  Rev.  Stat.  Mo.  1899,  §  1844. 

Ontario  Statute.  —  Section  181  of  the  Ontario 
Criminal  Code  is  as  follows  :  "  Every  one  is 
guilty  of  an  indictable  offense  and  liable  to  two 
years'  imprisonment  who  seduces  or  has  illicit 
connection  with  any  girl  of  previously  chaste 
character,  of  or  above  the  age  of  fourteen  years 
and  under  the  age  of  sixteen  years."  Reg.  v. 
Vahey,  2  Can.  Crim.  Cas.  (Ont.)  258. 

5.  Infancy.  —  See  Polk  v.  State,  40  Ark.  482, 
48  Am.  Rep.  17. 

6.  Age  of  Consent.  —  People  v.  Nelson,  153 
N.  Y.  90,  60  Am.  St.  Rep.  592,  reversing  91 
Hun  (N.  Y.)  635. 

7.  Carlisle  v.  State,  73  Miss.  387. 
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their  express  terms,  apply  only  to  seduction  by  unmarried  men ; 1  in  others  the 
statutes  expressly  provide  for  the  cases  of  seduction  by  unmarried  and  also  by 
married  men,  the  elements  of  the  offense  being  somewhat  different  in  the  two 
cases.8  Whether  a  married  man  may  be  guilty  of  this  offense  under  statutes 
which  contain  no  provision  as  to  whether  the  man  must  be  single  is  discussed 
in  another  part  of  this  title,  where  it  more  properly  belongs.3 

10.  Age  of  Defendant.  —  In  some  cases  the  statutes  have  been  expressly 
limited  in  their  application  to  men  over  a  specified  age.4  But  in  the  absence 
of  any  provision  in  the  statute  with  reference  to  the  age  of  the  man,  it  is 
settled  that  the  offense  of  seduction  may  be  committed  by  an  infant,5  with 
perhaps  the  limitation  that  he  shall  have  reached  the  age  of  puberty.6 

XVIII.  Evidence  and  Burden  of  Proof  in  Prosecutions  for  Seduction  —  1. 
Burden  of  Proof.  —  It  has  been  laid  down  as  the  general  rule  that  in  a  prosecu- 
tion for  seduction  the  burden  of  proof  is  upon  the  prosecution  to  show  all  the 
necessary  elements  of  the  offense.7  This  general  rule  is,  however,  in  some 
jurisdictions  subject  to  certain  important  modifications,  which  are  discussed 
further  on  in  this  section.8 

2.  Evidence  in  General  —  a.  General  Rules  Applicable.  —  The  general 
rules  of  criminal  evidence  as  to  the  admissibility,  competency,  relevancy,  and 
materiality  of  evidence  apply  in  full  force  on  the  trial  of  an  indictment  for 
seduction.9 

b.  PARTICULAR  MATTERS  —  (i)  Subsequent  Acts  of  Intercourse.  —  While  it 
is  true  that  after  the  prosecutrix  was  seduced  the  crime  was  complete  when 
she  first  surrendered  her  person  to  the  defendant,  subsequent  acts  of  intercourse 
were  proper  to  be  considered  by  the  jury  in  determining  whether  the  criminal 
intent  existed  at  the  first  act  and  whether  the  defendant  in  good  faith 
intended  to  perform  his  promise  of  marriage.10 

(2)  Character  of  Woman's  Family.  —  In  a  trial  for  seduction  it  is  not  com- 
petent evidence  on  behalf  of  the  state  that  the  parents  of  the  woman  alleged 
to  have  been  seduced  and  the  family  generally  were  persons  of  good  character 
and  standing  in  the  community.11 

(3)  Death  of  Woman  Seduced.  —  On  an  indictment  for  seduction  it  would 
be  permissible  to  show  the  death  of  the  woman  seduced  for  the  purpose  of 
accounting  for  her  failure  to  testify,  but  it  is  prejudicial  error  to  admit 
testimony  that  two  days  after  the  alleged  seduction  she  committed  suicide. 18 

1.  Defendant  Must  Be  Single. —  State  v.  Brown,  Cal.  74;  Stater.  Marshall,  137  Mo.  463;  People 
64  N.  J.  L.  414,  affirmed  65  N.  J.  L.  687;  Price  v.  Eckert,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Crim. 
v.  State,  61  N.  J.  L.  500.  470;    Com.  v.   Walton,   2   Brews.    (Pa.)  487; 

2.  Provisions  Regarding  Both  Single  and  Mar-  Snodgrass  v.  State,  (Tex.  Crim.  1895)  31  S.  W. 
ried  Mon.  —  Flick  v.  Com.,  97  Va.  766 ;  West  v.  Rep.  366. 

State,  1  Wis.  209.  8.  See  infra,  this  section,  As  to  Chastity  of 

3.  See  supra,  this  section,  Promise  of  Mar-  Woman  —  Presumption  and  Burden  of  Proof, 
riage.  And  see  further  supra,  this  section,  9.  Evidence  Held  Admissible. —  McTyier  v. 
Arts,  Persuasions,  and  Wiles  —  False  and  State,  91  Ga.  254;  Wood  v.  State,  48  Ga.  192, 
Fraudulent  Means- — Means  Employed  by  Mar-  15  Am.  Rep.  664;  State  v.  Burns.  (Iowa  1903) 
ried  Man.  94  N.  W.  Rep.  238 ;  People  v.  Hubbard,  92 

4.  Statutory  Requirement  —  Twenty-one  Years.  Mich.  32J  ;  Lewis  v.  People,  37  Mich.  518; 
—  Reg.  v.  Walker,  5  Can.  Crim.  Cas.  (N.  W.  State  v.  Eckler,  106  Mo.  585,  27  Am.  St.  Rep. 
Ter.)  465.        -  372:  Armstrong  v.  People.  70  N.  Y.  38. 

Eighteen  Years. —  State  v.  Brown,  64  N.  J.  L.  Evidence  Held  Not  Admissible.  —  Anderson  v. 

414,  affirmed  65  N.  J.  L.  687;  Price  v.  State,  61  State,  104  Ala.  83;  Smith  v.  State,  107  Ala. 

N.  J.  L.  500;  Zabriskie  v.  State,  43  N.  J.  L.  139;  State  v.  Whalen,  98  Iowa  662;  State  v. 

640,  39  Am.  Rep.  610;  Bowers  v.  State,  29  Ohio  Thompson,  79  Iowa  703;  State  v.  Deitrick,  51 

St.  542.  Iowa  467  ;  Cook  v.  People,  2  Thomp.  &  C.  (N. 

5.  Infant  May  Be  Guilty  of  Seduction.  —  Polk  Y.1  404. 

v.  State,  40  Ark.  482,  48  Am.  Rep.  17;  People  10.  Subsequent  Acts  of  Intercourse. —  State  v. 

v.  Kehoe,  123  Cal.  224,  69  Am.  St.  Rep.  52;  Mackey,  82  Iowa  393;  State  v.  Robertson,  121 

Crozier  v.  People,  (Supm.  Ct.  Gen.  T.)  1  Park.  N.  Car.  551. 

Crim.  (N.  Y.)  455.  11.  Character  of  Woman's  Family.  —  Lewis  v. 

6.  Age  of  Puberty. —  See  Polk  v.  State,  40  Ark.  State,  89  Ga.  396. 

482,  48  Am.  Rep.  17.  12.  Death  of  Woman  Seduced. —  Bailey  v.  State, 

7.  Burden  of  Proof.  —  People  v.  Krusick,  93  (Tex.  Crim.  1895)  30  S.  W.  Rep.  669. 
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(4)  Letters.  —  Letters  written  by  the  defendant  to  the  prosecutrix  are 
admissible  to  show  the  relations  between  them.1 

(5)  Confession.  —  A  confession  of  the  defendant  may  be  introduced  in 
evidence  subject  to  the  general  restrictions  as  to  this  class  of  evidence.3 

(6)  Defendant' s  Testimony  on  Trial  for  Rape.  —  In  a  prosecution  for  seduc- 
tion testimony  given  by  the  defendant  on  a  previous  trial  for  rape,  based  on 
the  same  act,  is  admissible.3 

(7)  Record  of  Conviction  in  Bastardy  Proceedings.  —  Upon  the  trial  of  an 
indictment  for  seduction,  the  record  of  a  previous  conviction  of  the  defendant 
upon  a  charge  against  him  by  the  complaining  witness  for  bastardy  is  not 
admissible.4 

(8)  Plan  to  Inveigle  Defendant  into  Marriage.  —  On  a  prosecution  for 
seduction,  evidence  is  admissible  on  the  part  of  the  defendant  tending  to  show 
a  plan  between  the  complainant,  her  father,  and  her  mother  to  inveigle  the 
defendant  into  a  marriage  with  the  complainant  and,  failing  this,  to 
prosecute  him.5 

c.  Rule  for  Construction  of  Evidence.  —  On  the  trial  of  an  indict- 
ment for  seduction  it  is  perfectly  natural  and  to  be  expected  that  the  prose- 
cutrix should  as  far  as  possible  shield  herself  and  cast  the  blame,  if  any  there 
was,  upon  the  defendant.  There  should  not,  therefore,  be  any  strained  con- 
struction put  on  her  language  in  order  to  sustain  the  verdict.  But  on  the 
contrary,  as  the  defendant  is  entitled  to  the  benefit  of  all  reasonable  doubt 
there  may  be  as  to  his  guilt,  the  language  of  the  witness  should  receive  no 
other  construction  than  its  fair  and  natural  meaning  may  entitle  it  to.6 

3.  As  to  Sexual  Intercourse  —  a.  Inference  from  Circumstances.  — 
Sexual  intercourse  may  be  inferred  from  circumstances,  opportunities,  and  the 
relations  and  conduct  of  the  parties.7 

b.  Birth  of  Child.  —  The  fact  that  the  prosecutrix,  she  being  an 
unmarried  woman,  has  given  birth  to  a  child  is  evidence  of  the  most  conclu- 
sive nature  that  she  has  had  illicit  sexual  intercourse  with  some  one,H  and 

1.  Letters  Admissible. —  Bracken  v.  State,  111  Bracken  v.   State,   in   Ala.  68,   56  Am.  St. 

Ala.  68,  56  Am.  St.  Rep.  23  ;  State  v.  Bell,  79  Rep.  23. 

Iowa  117.  2.  Confession. —  Bracken  v.  State,  in  Ala.  68, 

A  Typewritten  Letter  Without  Signature  and  an  56  Am.  St.  Rep.  23.     See  generally  the  title 

envelope  addressed  to  the  prosecutrix  and  post-  Confessions,  vol.  6,  p.  520. 

marked  at  a  place  where  the  defendant  was  then  3.  Defendant's  Testimony  on  Trial  for  Rape.  — 

staying  were  held  admissible  in  evidence  where  Hall  v.  State,  134  Ala.  90. 

the  letter  urged  the  prosecutrix  to  come  to  the  4.  Record  of  Conviction  in  Bastardy  Proceedings. 

place  where  it  was  postmarked,  saying  that  all  — State  v.  Wenz,  41  Minn.  196. 

arrangements  had  been  made  for  taking  care  of  5.  Plan  to  Inveigle  Defendant  into  Marriage.  — 

her,  and  the  prosecutrix  further  testified  that  People  v.  Clark,  33  Mich.  112. 

she  was  then  pregnant  and  the  defendant  had  6.  Rule  for  Construction  of  Evidence. —  State 

known  of  her  condition  for  some  time,  and  had  v.  Haven,  43  Iowa  181. 

given  medicine  to  her  to  relieve  her,  and  prior  7.  Inference  from    Circumstances.  —  Polk  v. 

to  the  receipt  of  the  letter  she  had  informed  no  State,  40  Ark.  482,  48  Am.  Rep.  17;  State  v. 

one  of  her  condition  except  the  defendant,  and  Thornton,  108  Mo.  640;  Bailey  v.  State,  36  Tex. 

when,  in  response  to  the  invitation  contained  Crim.  540.    See  also  Armstrong  v.  People,  70 

in  the  letter,  she  went  to  the  place  named,  she  N.  Y.  38;  People  v.  Orr,  92  Hun  (N.  Y.)  199, 

was   taken   in   charge  by   an   intimate   friend  affirmed  149  N.  Y.  616,  52  Am.  St.  Rep.  707. 

of  the  defendant,  who  was   evidently  acting  8.  Birth  of  Child  Evidence  of  Intercourse  — 

under  his  directions.    State  v.  King,  9  S.  Dak.  Alabama.  —  Cunningham  v.  State,  73  Ala.  51. 

628.  Iowa.  —  State   v.   McGinn,    109    Iowa  641; 

Statements  as  to  Letter  Shown  to  Have  Been  State  v.  Clemons,  78  Iowa  123;  State  v.  Mul- 

Destroyed.  — In    a    prosecution    for   seduction  holland,  115  Iowa  170;  State  v.  Hughes,  106 

there  was  no  error  in  allowing  the  prosecutrix,  Iowa  125,  68  Am.  St.  Rep.  288;  State  v.  Wick- 

in  her  examination,  to  state  that  she  had  re-  liff,  95  Iowa  386. 

ceived  a  letter   from   the   defendant   between  New  York.  —  People  v.  Kearney,  no  N.  Y. 

January  and  April,  1893,  in  which  he  said  some-  188,  reversing  47  Hun  (N.  Y.)  129. 

thing  to  her  about  marrying  her,  where  the  let-  North  Carolina.  —  State  v.  Horton,   100  N. 

ter  was  shown  to  have  been  torn  up  and  de-  Car.  443,  6  Am.  St.  Rep.  613. 

stroyed  because,  as  the  witness  stated,  she  had  Texas.  —  Gorzell  v.  State,  (Tex.  Crim.  1901) 

no  use  for  it,  and  it  did  not  appear  that  she  63  S.  W.  Rep.  126;  Spenrath  v.  State,  (Tex. 

had    destroyed    it    from    any    wrong    motive.  Crim.  1898)  48  S.  W.  Rep.  192. 
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may  tend  to  prove  that  she  has  been  seduced ; 1  but  this  fact,  standing  alone, 
furnishes  no  evidence  whatever  that  the  defendant  was  the  person  with  whom 
she  had  the  sexual  intercourse.8 

Pregnancy  of  the  prosecutrix  has  exactly  the  same  weight  in  evidence.3 

c.  Appearance  of  Child.  —  In  North  Carolina  it  has  been  held  that  the 
bastard  child  of  the  prosecutrix  may  be  exhibited  to  the  jury  in  order  that 
a  resemblance  to  the  defendant  may  be  traced,  as  this  would  tend  to  prove 
that  he  had  been  guilty  of  sexual  intercourse  with  the  prosecutrix,4  but  in 
Texas  it  has  been  held  that  proof  as  to  the  features,  complexion,  color  of  hair 
and  eyes,  etc.,  of  a  child  only  three  or  four  months  old  is  not  admissible  for 
the  purpose  of  comparison  in  order  to  establish  paternity  in  a  prosecution 
for  seduction.5 

d.  Attempt  to  Procure  Abortion. —  In  a  prosecution  for  seduction, 
evidence  is  admissible  of  an  attempt  by  the  defendant  to  induce  the  prosecutrix 
to  submit  to  an  abortion.6 

e.  Admissions  of  Defendant.  —  Admissions  of  the  defendant  to  third 
persons  that  he  had  sexual  intercourse  with  the  prosecutrix  are  admissible  as 
tending  to  show  an  illicit  connection,  and  as  being  also  of  some  value  as  tend- 
ing to  show  that  the  intercourse  was  brought  about  by  the  deceptive  practices 
of  the  defendant.7 

/.  Statements  of  Defendant  as  to  Intent.  —  It  is  admissible  for  the 
state  to  show  by  a  witness  that  the  defendant,  some  time  before  the  alleged 
seduction,  told  him  that  he  intended  to  have  carnal  knowledge  of  the  woman 
seduced  but  that  he  never  intended  to  marry  her,  as  this  is  testimony  coming 
directly  from  the  defendant  tending  to  show  his  intent  to  have  carnal  knowl- 
edge of  her.8 

g.  Time  of  Intercourse.  —  Time  is  not  of  the  essence  of  the  crime  of 
seduction,  for  whether  the  act  be  done  one  day  or  another,  the  offense  is 
equally  committed  and  equally  complete,  hence  it  is  sufficient  to  show  that 
the  seduction  was  accomplished  at  a  time  covered  by  the  indictment  and 
within  the  statutory  period  prior  to  the  indictment.9 

4.  Presumption  of  Consent.  —  The  act  of  seduction  apprehends  consent  on 
the  part  of  the  woman,  and  hence  testimony  that  she  adjusted  her  person  in 
order  to  accommodate  and  assist  the  defendant  in  the  act  of  intercourse  is 
immaterial.10 

5.  As  to  Arts,  Persuasions,  and  Wiles  —  a.  Generally. — The  use  by  the 

defendant  of  some  seductive  arts,  persuasions,  or  wiles  to  gain  the  woman's 
consent  being  a  necessary  element  of  the  offense,  this  must  be  shown.11 


1.  Tendency  to  Show  Seduction.  —  State  v. 
Coffman,  112  Iowa  8.  But  compare  State  v. 
Kissock,  1 1 1  Iowa  690. 

2.  No  Evidence  of  Defendant's  Guilt. —  State  v. 
Coffman,  112  Iowa  8;  State  v.  McGinn,  109 
Iowa  641  ;  State  v.  Clemons,  78  Iowa  123.  See 
also  State  v.  Mulholland,  115  Iowa  170. 

3.  Pregnancy.  —  Armstrong  v.  People,  70  N. 
Y.  38. 

4.  Exhibition  of  Child. —  State  v.  Horton,  100 
N.  Car.  443,  6  Am.  St.  Rep.  613.  In  this  case 
the  age  of  the  child  was  not  stated ;  but  the 
seduction  was  alleged  to  have  occurred  in  Janu- 
ary or  February,  1887,  and  the  case  was  tried 
at  the  November  term,  1887,  of  the  Superior 
Court. 

5.  Barnes  v.  State,  37  Tex.  Crim.  320. 

6.  Attempt  to  Procure  Abortion,  —  People  v. 
Orr,  92  Hun  (N.  Y.)  199,  affirmed  149  N.  Y. 
616,  52  Am.  St.  Rep.  707. 

7.  Admissions  of  Defendant. —  State  v.  Hill,  91 
Mo.  423.    See  also  Flick  v.  Com.,  97  Va.  766. 


8.  -Statements  of  Defendant  as  to  Intent.  — 

Bailey  v.  State,  (Tex.  Crim.  1895)  30  S.  W. 
Rep.  669. 

9.  Time  of  Intercourse. —  Smith  v.  State,  107 
Ala.  139;  State  v.  Mclntyre,  89  Iowa  139;  State 
v.  McClintic,  73  Iowa  663  ;  Carlisle  v.  State,  73 
Miss.  387;  State  v.  Brassfield,  81  Mo.  151,  51 
Am.  Rep.  234. 

In  a  prosecution  for  seduction  there  was  no 
prejudicial  error  in  permitting  the  prosecutrix 
to  testify  that  she  got  in  a  "  family  way  "  by 
the  defendant  on  a  certain  date,  more  than  two 
months  after  the  alleged  seduction,  as  this 
tended  to  show,  in  connection  with  the  evidence 
of  previous  chastity,  that  she  had  been  seduced 
prior  to  that  date.  People  v.  Goodwin,  132 
Cal.  368. 

10.  Presumption  of  Consent.  — Barnes  ■•.  State, 
37  Tex.  Crim.  320. 

11.  Sufficiency  of  Evidence.  —  See  State  v.  Mul- 
holland. 115  Iowa  170;  State  v.  Hayes,  105 
Iowa  82. 
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b.  Appearance  and  Conduct  of  Parties.  —  Evidence  may  be  given  of 
the  conduct  and  appearance  of  the  prosecutrix  and  the  defendant  on  the  day 
following  the  alleged  act  of  intercourse,  as  this  is  relevant  to  ascertain  or  help 
ascertain  whether  the  seduction  of  the  prosecutrix  has  been  brought  about  by 
seductive  means.1 

c.  Repeating  Engagement  Vow.  —  Repeating  the  engagement  vow  at 
the  time  of  the  sexual  intercourse  may  imply  persuasion.* 

d.  Lascivious  Nature  of  Woman. — The  want  of  moral  chastity  may 
also  be  regarded  on  the  question  whether  the  woman,  though  a  virgin,  was 
really  seduced,  or  whether  she  shared  the  intercourse  for  the  gratification  of 
lascivious  propensities  not  inflamed  by  the  arts  or  importunity  of  the  accused.3 

6.  As  to  Promise  of  Marriage  —  a.  Generally.  —  Where  the  seduction  is 
alleged  to  have  been  committed  under  a  promise  of  marriage,  or  where  such 
a  promise  is  required  by  the  statute,  it  must  be  shown  that  the  necessary 
promise  existed  at  the  time  of  the  seduction,4  and  the  defendant  should,  of 
course,  be  permitted  to  introduce  evidence  legitimately  tending  to  refute  the 
existence  of  any  such  promise.5 

b.  Circumstantial  Evidence. — Circumstantial  evidence  of  an  engage- 
ment of  marriage  may  be  sufficient  ;  and  such  evidence  is  to  be  found  in  the 
proof  of  such  facts  as  usually  accompany  that  relation.  Among  them  may  be 
mentioned  letters,  presents,  social  attentions  of  various  kinds,  visiting  together 
in  company,  preparations  for  housekeeping,  and  the  like.  These  and  similar 
circumstances,  especially  when  the  attentions  are  exclusive  and  continued  a 
long  time,  may  well  justify  a  jury  in  finding  a  promise  of  marriage.6  But  the 
circumstances  which  will  warrant  a  jury  in  finding  an  intention  to  marry  must 
be  those  pure  acts  which  mark  an  honorable  purpose,  and  not  attentions  which 
are  consistent  only  with  the  pursuit  of  lust.7 

c.  Admissions  of  Defendant.  —  The  prosecution  may  give  in  evidence 
admissions  made  by  the  defendant  before  the  alleged  seduction  tending  to 
show  a  promise  of  marriage.8 

d  Testimony  of  Prosecutrix.  —  On  a  prosecution  for  seduction  it  is 
competent  for  the  prosecutrix  to  testify  that  she  permitted  the  defendant  to 
have  intercourse  with  her  because  of  the  promise  of  marriage.9 

e.  Promises  Made  After  Seduction.  —  It  has  been  held  in  Georgia 
that  on  a  trial  for  seduction  alleged  to  have  been  accomplished  by  persuasion 
and  promises  of  marriage,  promises  of  marriage  made  by  the  accused  to  the 
woman  after  the  seduction,  but  pending  the  marriage  engagement,  are  admis- 
sible in  evidence  ; 10  but  this  has  been  denied  in  other  jurisdictions. 11 

/.  Love  of  Prosecutrix  for  Defendant.  —  In  a  prosecution  for 
seduction  the  prosecutrix  may  be  asked  if  she  has  or  had  any  affection  or  love 

1.  Appearance  and  Conduct  of  Parties,  —  Lewis  7.  Attentions  Must  Be  Honorable. —  Rice  v. 
v.  People,  37  Mich.  518.  Com.,  100  Pa.  St.  28.  See  also  Com.  v.  M'Carty, 

2.  Repeating  Engagement  Vow.  —  McTyier  v.      2  Pa.  L.  J.  Rep.  351,  4  Pa.  L.  J.  136. 

State,  91  Ga.  254.  8.  Admissions  of  Defendant.  —  State  v.  Eisen- 

3.  Lascivious  Nature  of  Woman. —  O'Neill  v.      hour,  132  Mo.  140. 

State,  85  Ga.  383.  9.  Testimony  of  Prosecutrix.  —  States.  Brink- 

4.  Sufficiency  of  Evidence. —  Bailey  v.  State,  36  haus,  34  Minn.  285  ;  Ferguson  v.  State,  71  Miss. 
Tex.  Crim.  540.  805,  42  Am.  St.  Rep.  492. 

6.  Evidence  Tending  to  Disprove  Promise. —  10.  Promises  Made  After  Seduction. —  McTyier 

State  v.  Baldoser,  88  Iowa  55.  v.  State,  91  Ga.  254;  Jinks  v.  State,  114  Ga. 

6.  Circumstantial  Evidence. —  People  v.  Orr,  430. 

92  Hun  (N.  Y.)  199,  affirmed  149  N.  Y.  616,  52  It  is  competent  for  the  state  to  prove  that 

Am.  St.  Rep.  707  ;  Armstrong  v.  People,  70  N.  more  than  one  act  of  sexual  intercourse  took 

Y.  38;  Rice  v.  Com.,  100  Pa.  St.  28.  place  between  the  accused  and  the  woman  al- 

The  Opinion  of  a  Witness  as  to  whether  the  leged  to  have  been  seduced,  and  that  upon  each 

defendant  acted  towards  the  prosecutrix  as  a  occasion  after  the  first  the  accused  continued  to 

suitor  or  lover  is  not  admissible.    Carney  v.  make  promises  of  marriage.    Keller  v.  State, 

State,  79  Ala.  14.  102  Ga.  506. 

Opinion  of  Mother  of  Prosecutrix. —  Snodgrass  11.  State  v.  Eisenhour,  132  Mo.  140.   See  also 

v.  State,  (Tex.  Cri  m.  1895)  3  *  S.  W.  Rep.  366.  Rice  v*  Com.,  102  Pa.  St.  408. 
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for  the  defendant,  as  a  jury  might  be  slow  to  believe  that  the  seduction  was 
accomplished  by  means  of  a  promise  of  marriage  if  the  prosecutrix  had  no 
affection  or  love  for  the  man  to  whose  embraces  she  submitted  herself.1 

g.  Engagement  of  Defendant  to  Another  Woman.  —  Evidence  that 
the  defendant  was  engaged  to  another  woman  and  that  the  prosecutrix  knew 
of  this  at  the  time  of  the  alleged  seduction  is  admissible  where  it  is  claimed 
that  the  seduction  was  accomplished  by  means  of  a  promise  of  marriage.* 

//.  Previous  Intercourse  Between  Defendant  and  Prosecutrix. — 
The  defendant  may  show  in  evidence  acts  of  carnal  intercourse  by  the  prose- 
cutrix with  himself  prior  to  the  time  of  the  alleged  promise  of  marriage,  as 
this  tends  to  show  that  the  criminal  act  charged  was  not  committed  under  a 
promise  of  marriage.3 

i.  Letters  Containing  No  Reference  to  Engagement.  —  The  fact 
that  letters  which  were  exchanged  between  the  prosecutrix  and  the  defendant 
at  a  time  when  they  were  separated  contained  no  reference  to  any  marriage 
engagement  or  acts  of  intercourse  is  a  circumstance  strongly  tending  to  show 
that  no  engagement  existed.4 

7.  As  to  Chastity  of  Woman  —  a.  Presumption  and  Burden  of  Proof  — 
(i)  In  General.  — The  numerical  weight  of  authority  undoubtedly  supports  the 
view  that  in  a  prosecution  for  seduction  the  chastity  of  the  woman  is  presumed,5 
and  hence  the  burden  of  proof  is  upon  the  defendant  to  show  her  unchastity, 
in  case  he  relies  upon  that  to  escape  the  consequences  of  his  act.6  But  there 
is  also  abundant  authority  for  what  would  seem  to  be  the  more  logical  view; 
that  while  it  is  true  that  in  ordinary  cases  the  presumption  is  in  favor  of  the 
chastity  of  a  woman,  still,  where  such  chastity  is  an  essential  element  of  a 
criminal  offense,  as  in  the  case  of  seduction,  the  legal  presumption  of  the 
innocence  of  the  defendant  is  sufficient  to  overcome  the  presumption  of  the 
chastity  of  the  woman,  and  to  require  that  her  chastity,  like  any  other  element 
of  the  offense,  should  be  proved  by  the  prosecution  in  the  first  instance.7 

(2)  Good  Repute.  ■ — ■  In  those  states  where  the  statutes  make  the  "  good 
repute"  of  the  woman  an  element  of  the  offense,  it  seems  to  be  settled  that 
the  burden  of  proof  is  upon  the  prosecution  to  show  that  the  woman  is  of  the 
character  indicated.8 

1.  Love  of  Prosecutrix  for  Defendant. —  State      State,  74  Miss.  688,  60  Am.  St.  Rep.  539. 

v.  Burns,  (Iowa  1003)  94  N.  W.  Rep.  238.  New  York.  —  Crozier  v.  People,  (Supm.  Ct. 

2.  Engagement  of  Defendant  to  Another  Woman.  Gen.  T.)  1  Park.  Crim.  (N.  Y.)  453;  People  v. 
—  State  v.  Brown,  86  Iowa  121.  Kane,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  (N.  Y.) 

3.  Previous  Intercourse  Between  Defendant  and  15. 

Prosecutrix. —  State  v.  Brassfield,  81  Mo.  151,  51  Virginia.  —  Mills  v.  Com.,  93  Va.  815;  Flick 

Am.  Rep.  234  ;  Bowers  v.  State,  29  Ohio  St.  542.      v.  Com.,  97  Va.  766  ;  Barker  v.  Com.,  90  Va. 

4.  Letters  Containing  No  Reference  to  Engage-  820. 

ment. — -State  v.  Thomas,  103  Iowa  748.  Presumption  Rebuttable.  —  State  v.  Bowman, 

5.  Presumption    of    Chastity —  Alabama.  —      45  Iowa  418. 

Smith  v.  State,  118  Ala.  117;  Wilson  v.  State,  Evidence  Sufficient  to  Overcome  Presumption. — 

73  Ala.  527.  See  State  v.  Bauerkemper,  95  Iowa  562. 

Arkansas.  —  Polk  v.  State,  40  Ark.  482,  48  6.  Burden  of  Proof  on  Defendant.  —  Smith  v. 

Am.  Rep.  17.  State,  118  Ala.  117:  Polk  v.  State,  40  Ark.  482, 

Georgia.  —  McTyier  v.  State,  91  Ga.  254.  48  Am.  Rep.  17;  State  v.  Higdon,  32  Iowa  262; 

Iowa.  —  State  v.  McClintic,  73  Iowa  663  ;  State  v.  McClintic,  73  Iowa  663  ;  State  v.  Cur- 
State  v.  Hemm,  82  Iowa  609;  State  v.  Andre,  5  ran,  51  Iowa  112;  State  v.  Burns,  (Iowa  1899) 
Iowa  389,  68  Am.  Dec.  708;  State  v.  Bowman,  78  N.  W.  Rep.  681.  See  also  cases  cited  in 
45  Iowa  418;  State  v.  Wells,  48  Iowa  671  ;  State  preceding  note. 

v.  Curran,  51  Iowa  112;  State  v.  Sutherland,  30  7.  Prosecution  Must  Prove  Chastity.  —  People 

Iowa  570;  State  v.  Bauerkemper,  95  Iowa  562;  7'.  Wallace,  109  Cal.  611;  State  v.  Lockerby.  50 

State  v.  Higdon,  32  Iowa  262;  State  v.  Burns,  Minn.  363,  36  Am.  St.  Rep.  656;  State  v.  Wenz, 

(Iowa  1899)  78  N.  W.  Rep.  681.    See  also  State  41  Minn.  196:  State  v.  Horton,  100  N.  Car.  443, 

v.  Whalen,  98  Iowa  662.  6  Am.  St.  Rep.  613;  Harvey  v.  Territory,  11 

Michigan.  —  People  v.  Clark,  33  Mich.  112;  Okla.  156;  West  v.  State,  1  Wis.  209.    See  also 

People  7'.  Brewer,  27  Mich.  134,  distinguishing  next  section. 

West  v.  State,  1  Wis.  217.  8.  Prosecution    Must   Prove   Good   Repute. — 

Mississippi.  —  Ferguson   v.   State,   71    Miss.  State  v.  McCaskey.  104  Mo.  644;  State  v.  Eck- 

805,  42  Am.  St.  Rep.  492.    But  see  Carroll  v.  ler,  106  Mo.  585,  27  Am.  St.  Rep.  372;  State  v. 
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(3)  Reformation.  —  In  Michigan,  although  the  court  recognizes  the  pre- 
sumption of  chastity  in  the  first  instance,  the  rule  is  that  where  it  appears  that 
the  prosecutrix  has  been  guilty  of  illicit  intercourse  some  time  before  the 
alleged  seduction,  the  presumption  of  her  chastity  at  the  time  of  her  seduction 
does  not  exist,  but  in  order  to  justify  a  conviction  it  must  be  shown  by  the 
prosecution  beyond  a  reasonable  doubt  that  she  had  reformed  and  been 
restored  to  virtue,  and  had  so  remained  until  the  seduction  by  the  defendant.1 

b.  Admissibility  and  Competency  of  Evidence  —  (i)  Generally.  —  In 
a  trial  for  seduction  it  is  proper  for  the  jury  to  take  into  consideration  any 
evidence  tending  to  show  that  the  woman  was  of  a  lewd  disposition  or  lasciv- 
ious nature,  this  evidence  being  material  in  determining  the  question  whether 
she  was  or  was  not  in  fact  virtuous  at  the  time  of  the  alleged  seduction,2  and 
similarly  any  act  or  statement  made  by  the  prosecutrix  which  tends  to  show 
the  want  of  virtue  would  be  admissible.3  It  may  be  shown  that  she  know- 
ingly associated  with  men  of  bad  character,*  or  was  often  out  late  at  night 
before  the  alleged  seduction,5  or  that  an  indecent  remark  made  by  a  male 
acquaintance  in  her  presence,  though  not  addressed  to  her,  caused  no  indigna- 
tion on  her  part.6  But  the  evidence  must  have  some  tendency  to  show 
unchastity,  and  hence  it  has  been  held  not  admissible  to  show  her  use  of  pro- 
fane and  vulgar  language,7  or  her  improper  conduct  eight  years  before  the 
trial,  when  she  was  very  young,8  or  that  she  had  on  a  particular  occasion 
acted  in  such  a  manner  as  to  be  reproved  by  her  stepmother.9 

(2)  Admissions  of  Prosecutrix.  —  Declarations  or  admissions  made  by  the 
prosecutrix  after  the  alleged  seduction  as  to  her  prior  practices  would  be 
admissible  in  evidence  to  show  her  prior  unchastity.10 

(3)  Residence  in  House  of  III  Fame.  —  In  a  prosecution  for  seduction,  evi- 
dence that  the  house  of  the  mother  of  the  prosecutrix,  with  whom  the  prose- 
cutrix lived,  was  a  house  of  ill  fame  is  irrelevant,  as  the  fact  of  the  house 
being  a  disorderly  one  would  not  necessarily  affect  the  character  of  the  prose- 
cutrix for  chastity,  she  being  a  minor  residing  with  her  mother. 11 

(4)  General  Character  —  (a)  In  General.  —  It  has  been  held  that  on  the  trial 
of  an  indictment  for  seduction  the  defendant  may  introduce  evidence  of  the 
general  character  or  reputation  of  the  prosecutrix  for  the  purpose  of  showing 
her  lack  of  chastity.1*2  In  those  states  where  the  chastity  of  the  woman  is  pre- 
sumed, the  prosecution  can  introduce  evidence  of  the  character  or  reputation 
of  the  woman  only  in  rebuttal  of  evidence  on  behalf  of  the  defendant  tending 
to  show  her  unchaste,13  but  where  the  prosecution  is  required  to  prove  the 

Sharp,  132  Mo.  165;  Zabriskie  v.  State,  43  N.  7.  Profane  and  Vulgar  Language. —  State  v. 

J.  L.  640,  39  Am.  Rep.  610;  Com.  v.  Walton,  2  Hemm,  82  Iowa  609. 

Brews.  (Pa.)  487;  Oliver  v.  Com.,  101  Pa.  St.  8.  Improper  Conduct  Long  Before  Trial.  —  State 

215,  47  Am.  Rep.  704.  v.  Dunn,  53  Iowa  526. 

As  Both  Parties  Are  Presumed  to  Be  Innocent,  9.  Reproof. —  State  v.  Curran,  51  Iowa  112. 

the  better  conclusion  is  that  some  evidence  of  10.  Admission  of  Prosecutrix.  —  State  v.  Clem- 

the  woman's  good   repute   should  be  brought  ons,  78  Iowa  123. 

forward  in  the  first  instance.    State  v.  Hill,  91  11.  Residence  in  House  of  111  Fame.  —  Kenyon 

Mo.  423.  v.  People,  26  N.  Y.  203,  84  Am.  Dec.  177. 

1.  Prosecution  Must  Prove  Reformation.  —  12.  Bad  Reputation  for  Chastity  May  Be  Shown. 
People  v.  Squires,  49  Mich.  487;  People  v.  — Safford  v.  People,  (Supm.  Ct.  Gen.  T.)  1 
Clark,  33  Mich.  112.  Park.  Crim.  (N.  Y.)  474. 

2.  Admissibility  of  Evidence.  —  Keller  v.  State,  Defendant  Cannot  Prove  General  Reputation  of 
102  Ga.  506.  Prosecutrix  for  Chastity.  —  State  v.  Reinheimer, 

3.  Acts  and  Statements. —  Parks  v.  State,  35  109  Iowa  624.  See  also  State  v.  Prizer,  49 
Tex.  Crim.  378.  Iowa  531,  31  Am.  Rep.  155. 

4.  Association  with  Men  of  Bad  Character.  —  13.  Prosecution  Can  Introduce  Evidence  of  Gen- 
State  v.  Bige,  112  Iowa  433.  eral   Character   Only  in   Rebuttal. —  Smith  v. 

5.  Roaming  at  Night  has  always  been  well  State,  107  Ala.  139;  Suther  v.  State,  118  Ala. 
understood  to  be  evidence  of  want  of  vir-  88;  Smith  v.  State,  118  Ala.  117;  Lewis  v. 
tue  in  a  woman.  State  v.  Clemons,  78  Iowa  State,  89  Ga.  396 ;  State  v.  Lenihan,  88  Iowa 
123.  670;  State  v.  Reinheimer,  109  Iowa  624;  State 

6.  Indecent  Remarks  Before  Woman.  —  State  v.  v.  Shean,  32  Iowa  88  ;  State  v.  Prizer,  49  Iowa 
Bige,  112  Iowa  433.  531,  31  Am.  Rep.  155. 
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woman's  chastity,  it  has  been  held  that  a  witness  might  testify  that  the  prose- 
cutrix had  lived  with  her  for  two  years,  and  during  all  that  time  was  a  woman 
of  good  character  and  good  repute.1 

(b)  Limitation  as  to  Time.  —  The  proof  as  to  the  character  and  chastity  of  the 
prosecutrix  must  be  limited  to  the  time  of  and  previous  to  her  seduction  ;  no 
evidence  in  reference  to  her  character  or  acts  subsequent  to  that  time  can  be 
received.2 

(5)  Proof  of  Particular  Acts  of  Incontinence  —  (a)  In  General. — The  defend- 
ant in  a  prosecution  for  seduction  may,  in  order  to  show  a  lack  of  chastity  on 
the  part  of  the  prosecutrix,  prove  particular  acts  of  incontinence  on  her  part 
with  other  men,3  but  it  has  been  held  that  the  prosecutrix  cannot  properly 
be  asked  concerning  her  own  acts  of  intercourse  with  other  men,4  though  if 
she  is  asked  and  answers  denying  the  intercourse  she  may  be  contradicted.5 

(b)  Limitation  as  to  Time.  —  The  general  rule  is  that  the  proof  as  to  par- 
ticular acts  of  intercourse  of  the  prosecutrix  with  other  men  must  be  lim- 
ited to  the  time  prior  to  her  alleged  seduction  by  the  defendant,6  but  in 
Texas  it  has  been  held  that  the  fact  that,  subsequent  to  the  time  when  the 
alleged  seduction  was  claimed  to  have  taken  place,  the  prosecutrix  had  carnal 
intercourse  with  other  men  promiscuously  might  serve  to  shed  some  light 
upon  her  character  as  a  chaste  woman  at  the  time  the  act  of  seduction  was 
alleged  to  have  occurred,  and  that  consequently  the  jury  should  have  been 
permitted  to  consider  this  fact.7 

(c)  Statutes  Requiring  Only  "  Good  Repute. "  —  Under  statutes  requiring  only 
"good  repute  "  in  the  prosecutrix,  it  has  been  held  that  the  reputation  of  the 
prosecutrix  for  chastity  cannot  be  impeached  by  proof  of  particular  acts  of 
unchastity  or  specific  acts  of  illicit  intercourse  with  others.8 

(6)  Lewd  Conduct.  —  Lewd  conduct  of  the  prosecutrix  prior  to  the  alleged 
seduction  may  be  shown.9 

(7)  Physical  Results  of  A  llegcd  First  Act  of  Intercourse.  —  On  a  prosecution 
for  seduction  it  is  admissible  for  the  defendant  to  elicit  testimony  tending  to 
show  that  no  pain  was  inflicted  on  the  person  of  the  prosecutrix  by  the  alleged 
first  act  of  intercourse,  and  that  by  reason  of  said  act  of  intercourse  no  lacer- 
ation was  produced  and  no  blood  ensued,  because  in  the  first  act  of  copulation 
between  a  virgin  and  an  adult  male  person  these  are  the  natural  and  ordinary 
results,  and  while  they  may  not  attend  every  case,  yet  such  cases  are  excep- 
tions and  not  the  rule,  and  proof  that  these  circumstances  did  not  attend  the 
act  of  intercourse  is  legitimate  testimony  as  going  to  show  that  the  prosecutrix 


Evidence  of  General  Moral  Character  is  not  ad- 
missible in  a  prosecution  for  seduction,  but  the 
evidence  should  be  limited  to  the  defendant's 
character  for  virtue.  State  v.  Curran,  51  Iowa 
112. 

1.  People  v.  Samonset,  97  Cal.  448.  See  also 
State  v.  Lockerby,  50  Minn.  363,  36  Am.  St. 
Rep.  656  ;  Carroll  v.  State,  74  Miss.  688,  60  Am. 
St.  Rep.  539. 

2.  Limitation  as  to  Time.  —  Smith  v.  State, 
118  Ala.  117;  Polk  v.  State,  40  Ark.  482,  48 
Am.  Rep.  17;  State  v.  Abegglan,  103  Iowa  50; 
State  v.  Wells,  48  Iowa  671.  See  also  People 
v.  Brewer,  27  Mich.  134. 

3.  Particular  Acts  of  Incontinence  May  Be 
Shown.  —  Polk  v.  State,  40  Ark.  482,  48  Am. 
Rep.  17;  Crozier  v.  People,  (Supm.  Ct.  Gen. 
T.)  1  Park.  Crim.  (N.  Y.)  453  ;  Safford  v.  Peo- 
ple, (Supm.  Ct.  Gen.  T.)  1  Park.  Crim.  (N.  Y.) 
474 ;  Kenyon  v.  People,  26  N.  Y.  203,  84  Am. 
Dec.  177. 

4.  Prosecutrix  Cannot  Be  Asked  as  to  Inter- 
course. —  Polk  v.  State,  40  Ark.  482,  48  Am. 


Rep.  17.    Contra,  State  v.  Sutherland,  30  Iowa 

570. 

5.  Contradiction  of  Prosecutrix.  —  Polk  v.  State, 

40  Ark.  482,  48  Am.  Rep.  17. 

6.  Only  Acts  Prior  to  Seduction  May  Be  Shown. 

—  Mann  v.  State,  34  Ga.  1  ;  Keller  v.  State,  102 
Ga.  506;  State  v.  Wycoff,  113  Iowa  670.  See 
also  Polk  v.  State,  40  Ark.  482,  48  Am.  Rep. 
17. 

7.  View  of  Texas  Court.  —  Davis  v.  State,  36 
Tex.  Crim.  548. 

8.  Rule  under  Statutes  Requiring  Only  "  Good 

Repute."  —  State  v.  Bryan,  34  Kan.  63  ;  State 
v.  Atterberry,  59  Kan.  237;  State  v.  Sharp,  132 

Mo.  165. 

9.  Lewd  Conduct.  — O'Neill  v.  State,  85  Ga. 
383;  People  v.  McArdle,  (Supm.  Ct.  Gen.  T.) 
5  Park.  Crim.  (N.  Y.)  180;  Creighton  v.  State, 

41  Tex.  Crim.  101. 

Conclusiveness  of  Evidence.  —  See  State  v. 
Mclntyre,  89  Iowa  139;  State  v.  Andre,  5  Iowa 
389,  68  Am.  Dec.  708 ;  State  v.  Hemm,  82  Iowa 
609. 
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was  not  a  chaste  virgin  and  hence  was  not  the  subject  of  seduction.1 

8.  As  to  Prosecutrix  Being  Unmarried  —  a.  Burden  OF  Proof.  —  It  has  been 
asserted  that  as  the  fact  of  the  woman  being  unmarried  is  one  of  the  essential 
elements  of  the  offense,  the  burden  of  proof  is  upon  the  state  to  establish  this.* 

b.  Nature  of  Evidence.  —  It  is  not  absolutely  necessary  that  the  fact 
that  the  woman  is  unmarried  should  be  shown  by  direct  and  positive  testimony, 
but  like  any  other  fact,  it  may  be  shown  by  other  facts  and  circumstances.3 

c.  Sufficiency  of  Evidence.  —  It  has  been  held  that  where  the  evidence 
proves  that  the  woman  seduced  lived  with  her  father  or  mother,  and  was 
called  "  Miss,"  and  that  she  received  the  addresses  of  the  defendant  and  they 
were  engaged  to  be  married,  this  is  sufficient  proof  that  she  was  an  unmarried 
woman.1  But  on  the  other  hand  it  has  been  held  that  the  fact  that  some  of 
the  witnesses,  in  their  testimony,  when  referring  to  the  prosecutrix,  called  her 
"girl,"  "young  lady,"  or  "  Miss,"  did  not  furnish  any  evidence  that  she  was 
unmarried.5 

9.  As  to  Age  of  Prosecutrix  —  a.  TESTIMONY  OF  PROSECUTRIX.  —  It  is  not 
error  to  permit  the  prosecutrix,  in  a  prosecution  for  the  seduction  of  a  woman 
under  the  age  of  twenty-one,  to  testify  to  her  age,  evidence  tending  to  show 
the  death  of  her  father  and  mother  before  the  trial  having  been  given,  and 
such  weight  may  be  given  to  her  statement  as  the  jury  thinks  it  is  entitled  to 
receive.6 

b.  Effect  of  Church  Records. — A  conviction  for  seduction  cannot 
be  sustained  where  the  state's  oral  evidence  as  to  the  prosecutrix  being  within 
the  age  fixed  by  statute  is  conclusively  contradicted  by  the  church  record  of 
her  birth,  on  which  record  the  oral  evidence  is  based.' 

10.  As  to  Marriage  of  Defendant.  —  On  the  trial  of  an  indictment  for  seduc- 
tion under  the  Wisconsin  statute  providing  for  the  punishment  of  seduction 
by  a  married  man,  the  burden  is  upon  the  state  to  show  that  the  defendant 
is  in  fact  married.8 

11.  Corroboration  of  Prosecutrix  —  a.  Rule  Stated.  —  The  statutes  in 
reference  to  the  crime  of  seduction  usually  contain  a  provision  that  a  person 
cannot  be  convicted  upon  the  uncorroborated  testimony  of  the  woman  who 
is  claimed  to  have  been  seduced.9 

1.  Physical  Results  of  Alleged  First  Act  of  In-  Am.  Rep.  211  ;  La  Rosae  v.  State,  132  Ind.  219; 
tercourse.  —  Barnes  v.  State,  37  Tex.  Crim.  320.  Hinkle  v.  State,  157  Ind.  237. 

2.  Burden  of  Proof.  —  People  v.  Krusick,  93  Iowa.  —  State  v.  Tulley,  18  Iowa  88;  State  v. 
Cal.  74;  State  v.  Wheeler,  108  Mo.  658;  State  Shean,  32  Iowa  88;  State  v.  Crawford,  34  Iowa 
v.  Reed,  153  Mo.  451;  West  v.  State,  1  Wis.  40;  State  v.  Kingsley,  39  Iowa  439;  State  v. 
209.  Danforth,  48  Iowa  43,  30  Am.  Rep.  387;  State 

3.  Nature  of  Evidence.  —  State  v.  Reed,  153  v.  Wells,  48  Iowa  671;  State  v.  Richards,  72 
Mo.  451.  Iowa  17;  State  v.  Brown,  86  Iowa  121;  State 

4.  Sufficiency  of  Evidence.  —  State  v.  Heather-  v.  Garrity,  98  Iowa  101. 

ton,  60  Iowa  175;   Bailey  v.  State,  36  Tex.  Kansas.  —  State  v.  Bryan,  34  Kan.  63. 

Crim.  540.    And  see  Lewis  v.  People,  37  Mich.  Minnesota.  —  State  v.  Timmens,  4  Minn.  325  ; 

518.  State  v.  Brinkhaus,  34  Minn.  285. 

5.  People  v.  Krusick,  93  Cal.  74.  Mississippi.  —  Ferguson    v.    State,    71  Miss. 

6.  Testimony  of  Prosecutrix. —  State  v.  Mc-  805,  42  Am.  St.  Rep.  492. 

Clain,  49  Kan.  730.  New  Jersey.  —  Zabriskie  v.  State,  43  N.  J.  L. 

7.  Church    Records  — State  v.   Cougot,    121      640,  39  Am.  Rep.  610. 

Mo.  458.    See  generally  the  title  Records,  vol.  New  York.  —  People  v.  Lomax,  6  Abb.  Pr. 

24,  p.  135.  (N.  Y.)    139;   Crozier  v.  People,    (Supm.  Ct. 

8.  Burden  of  Proof  as  to  Marriage  of  Defendant.  Gen.  T.)  1  Park.  Crim.  (N.  Y.)  453  ;  Crandall 
—  West  v.  State,  1  Wis.  209.  v.  People,  2  Lans.   (N.  Y.)   309;  Kenyon  v. 

9.  Corroboration  of  Prosecutrix  Necessary —  People,  26  N.  Y.  203,  84  Am.  Dec.  177;  Boyce 
Alabama.  —  Wilson  v.  State,  73  Ala.  529;  v.  People,  55  N.  Y.  644;  Armstrong  v.  People, 
Munkers  v.  State,  87  Ala.  94;  Cooper  v.  State,  70  N.  Y.  38;  In  re  Dempsey,  (Supm.  Ct.  Spec. 
90  Ala.  641,  24  Am.  St.  Rep.  934;  Hart  v.  State,  T.)  65  N.  Y.  Supp.  717;  People  v.  Gumaer,  80 
117  Ala.  183;  Suther  v.  State,  118  Ala.  88.  Hun  (N.  Y.)  78;  People  v.  Orr,  92  Hun  (N. 

Arkansas.  —  Cheaney  v.  State,  36  Ark.  74;  Y.)   199,  affirmed  149  N.  Y.  616,  52  Am.  St. 

Polk  v.  State,  40  Ark.  482,  48  Am.  Rep.  17;  Rep.  707. 

Wright!'.  State,  62  Ark.  145.  North   Carolina.  —  State  v.   Garland,  95  N. 

Indiana.  —  Callahan  v.  State,  63  Ind.  198,30  Car.  671. 
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b.  Extent  of  Corroboration  Required  —  (i)  Generally.  —  In  a  prose- 
cution for  seduction  the  woman  need  not  be  corroborated  by  direct  and 
positive  proof  of  facts  independent  of  her  testimony.  It  is  sufficient  if  she  is 
corroborated  as  to  such  facts  and  circumstances  as  usually  form  the  con- 
comitants of  the  main  fact  sought  to  be  established,  which  facts  should 
be  sufficiently  strong  within  themselves,  and  pertinent  in  their  bearing  on  the 
case,  to  satisfy  the  jury  of  the  truthfulness  of  the  prosecutrix  in  her  evidence 
on  the  principal  facts.1 

(2)  Evidence  Connecting  Defendant  with  Crime.  —  That  the  crime  charged 
has  in  fact  been  committed  may  be  proved  by  the  uncorroborated  testimony 
of  the  prosecutrix,3  but  there  must  be  corroboration  by  some  other  witness 
as  to  some  act  or  fact  which  is  an  element  of  the  offense  charged,3  and  the 
corroborating  testimony  must  be  such  as  tends  to  connect  the  defendant 
with  the  commission  of  the  crime.4 

(3)  Corroboration  to  Same  Extent  as  Required  on  Indictment  for  Perjury.  — 
In  some  states  it  is  required  that  the  prosecutrix  in  a  trial  for  seduction  shall 
be  corroborated  to  the  same  extent  as  is  required  in  the  case  of  the  pr'ncipal 
witness  on  the  trial  of  an  indictment  for  perjury.5 

(4)  To  What  Elements  Corroboration  Must  Extend.  —  The  weight  of 
authority  tends  to  establish  as  the  rule  that  it  is  not  necessary  that  the  cor- 


Oklahoma.  —  Harvey  v.  Territory,  11  Okla. 
156. 

South  Dakota.  —  State  v.  King,  9  S.  Dak.  628. 

Texas.  —  Snodgrass  v.  State,  (Tex.  Crim. 
1895)  31  S.  W.  Rep.  366;  Harvey  v.  State, 
(Tex.  Crim.  1899)  53  S.  W.  Rep.  102;  Creigh- 
ton  v.  State,  (Tex.  Crim.  1901)  61  S.  W.  Rep. 
492. 

Virginia.  —  Barker  v.  Com.,  90  Va.  820 ; 
Mills  v.  Com.,  93  Va.  815. 

Wisconsin.  —  West  v.  State,  1  Wis.  209. 

Indictment  Founded  on  Uncorroborated  Testi- 
mony of  Prosecutrix  Will  Be  Quashed.  —  Hart  v. 
State,  117  Ala.  183. 

The  Victim  of  a  Seduction  Is  Not  an  "  Accom- 
plice "  to  the  offense  committed,  in  the  sense  in 
which  that  word  is  used  in  section  991  of  the 
Georgia  Penal  Code,  requiring  the  testimony  of 
at  least  two  witnesses  to  convict  of  a  felony,  or 
corroborating  circumstances  "  where  the  only 
witness  is  an  accomplice."  Keller  v.  State,  102 
Ga.  506. 

Corroboration  Not  Required  in   California.  — 

People  v.  Wade,  118  Cal.  672. 

1.  Extent  of  Corroboration  Required. —  Harvey 
V.  Territory,  11  Okla.  156.  See  also  Munkers 
v.  State,  87  Ala.  94  ;  State  v.  Timmens,  4  Minn. 
325  ;  State  v.  Brinkhaus,  34  Minn.  285  ;  Boyce 
v.  People,  ss  N.  Y.  644;  In  re  Dempsey,  (Supm. 
Ct.  Spec.  T.)  65  N.  Y.  Supp.  717;  State  v. 
Ferguson,  107  N.  Car.  841  ;  Wright  v.  State,  31 
Tex.  Crim.  354,  37  Am.  St.  Rep.  822. 

Corroboration  Must  Be  by  Evidence  Other  than 
That  of  Prosecutrix.  —  State  v.  Kingsley,  39  Iowa 
439 ;  State  v.  Lenihan,  88  Iowa  670 ;  State  v. 
McGinn,  109  Iowa  641  ;  State  v.  Enke,  85 
Iowa  35. 

Evidence  Admissible  as  Corroborative.  —  See 

State  v.  Andre,  5  Iowa  389,  68  Am.  Dec.  708; 
State  V,  Tulley,  18  Iowa  88;  State  v.  Brown,  64 
N.  J.  L.  414,  affirmed  65  N.  J.  L.  687. 

Evidence  Amounting  to  Sufficient  Corroboration. 
—  State  v.  Shean,  32  Iowa  88 ;  State  v.  Heather- 
ton,  60  Iowa  175;  State  v.  Fitzgerald,  63  Iowa 
268;  State  v.  Bradbury,  92  Iowa  512;  State  v. 


Burns,  (Iowa  1903)  94  N.  W.  Rep.  238;  People 
v.  Gumaer,  80  Hun  (N.  Y.)  78. 

Evidence  Not  Amounting  to  Sufficient  Corrobo- 
ration. —  La  Rosae  v.  State,  132  Ind.  219;  State 
v.  Richards,  72  Iowa  17;  State  v.  Burns,  110 
Iowa  745;  State  v.  Kissock,  11 1  Iowa  690; 
Sledge  v.  State,  (Tex.  Crim.  1901)  63  S.  W. 
Rep.  317;  Reg.  v.  Vahey,  2  Can.  Crim.  Cas. 
(Ont.)  258. 

2.  Commission  of  Crime  May  Be  Proved  by 

Prosecutrix  Alone.  —  State  v.  Lauderbeck,  96 
Iowa  258 ;  State  v.  Bollerman,  92  Iowa  460 ; 
State  v.  Bell,  79  Iowa  117. 

3.  Cooper  v.  State,  90  Ala.  641,  24"  Am.  St. 
Rep.  934;  Cunningham  v.  State,  73  Ala.  51. 

4.  Corroboration  Must  Tend  to  Connect  Defend- 
ant with  Crime.  —  Alabama.  —  Cunningham 
v.  State,  73  Ala.  51  ;  Munkers  v.  State,  87  Ala. 
94 I  Cooper  v.  State,  90  Ala.  641,  24  Am.  St. 
Rep.  934. 

Iowa. —  State  v.  Tulley,  18  Iowa  88;  State 
v.  Crawford,  34  Iowa  40  ;  State  v.  Danforth,  48 
Iowa  43,  30  Am.  Rep.  387  ;  State  v.  Wells,  48 
Iowa  671  ;  State  v.  Bell,  79  Iowa  117;  State  v. 
Smith,  84  Iowa  522 ;  State  v.  Bollerman,  92 
Iowa  460 ;  State  v.  Lauderbeck,  96  Iowa  258 ; 
State  v.  McGinn,  109  Iowa  641  ;  State  v.  Kis- 
sock, in  Iowa  690;  State  v.  Coffman,  112 
Iowa  8. 

Oklahoma.  —  Harvey  v.  Territory,   1 1  Okla. 

156. 

South  Dakota.  —  State  v.  King,  9  S.  Dak. 

628. 

Texas.  —  Creighton  v.  State,  (Tex.  Crim. 
1901)  61  S.  W.  Rep.  492. 

5.  Corroboration  to  Same  Extent  as  Required  on 

Indictment  for  Perjury. —  Callahan  v.  State,  63 
Ind.  198,  30  Am.  Rep.  211  ;  La  Rosae  v.  State, 
132  Ind.  219;  Hinkle  v.  State,  157  Ind.  237: 
State  v.  Hill,  91  Mo.  423;  State  v.  Reeves,  97 
Mo.  668,  10  Am.  St.  Rep.  349;  State  v.  Primm, 
98  Mo.  368;  State  v.  Eisenhaur,  132  Mo.  140; 
Zabriskie  v.  State,  43  N.  J.  L.  640,  39  Am.  Rep. 
610;  State  v.  Brown,  64  N.  J.  L.  414,  affirmed 
65  N.  J.  L.  687. 
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roboration  should  extend  to  all  the  elements  of  the  offense.1  It  must 
extend  to  the  facts  that  the  defendant  had  sexual  intercourse  with  the  prose- 
cutrix2 and  obtained  her  consent  thereto  by  the  use  of  seductive  arts 3 
or  by  a  promise  of  marriage,4  but  it  is  not  necessary  that  she  should  be 
corroborated  as  to  her  previous  chastity 5  or  as  to  the  fact  that  she  was 
unmarried  at  the  time  of  the  alleged  seduction.6 

c.  Corroboration  as  to  Particular  Elements  —  (i)  Sexual  Inter- 
course. —  As  to  sexual  intercourse  the  corroboration  must  tend  to  show  not 
only  that  the  prosecutrix  had  sexual  intercourse  with  some  man,  but  also  that 
the  defendant  was  the  man.7 

The  Fact  that  the  Prosecutrix  Gave  Birth  to  a  Child  tends  to  corroborate  her  as  to 
the  fact  that  she  had  sexual  intercourse  and  as  to  the  date  thereof,  though  of 
course  it  does  not  tend  to  connect  the  defendant  with  the  crime.8 

Exhibition  of  infant.  —  On  a  prosecution  for  seduction  the  state  cannot  be 
allowed  to  exhibit  to  the  jury  the  child  which  was  the  result  of  the  intercourse, 
such  child  being  at  the  time  of  the  trial  about  three  months  old,  for  the  pur- 


1.  Corroboration  Need  Not  Extend  to  All  Ele- 
ments of  Offense. —  Munkers  v.  State,  87  Ala. 
94;  Cunningham  v.  State,  73  Ala.  51;  State  v. 
Smith,  84  Iowa  522  ;  State  v.  Brown,  86  Iowa 
121  ;  Ferguson  v.  State,  71  Miss.  805,  42  Am. 
St.  Rep.  492;  Armstrong  v.  People,  70  N.  Y. 
38.  See  also  People  v.  Lomax,  6  Abb.  Pr.  (N. 
Y.)  139. 

The  Alabama  Rule  is  that  the  corroboratory 
evidence  is  sufficient  if  it  extends  to  a  material 
fact  and  satisfies  the  jury  that  the  woman  is 
worthy  of  credit.  Suther  v.  State,  118  Ala. 
88;  Cunningham  v.  State,  73  Ala.  51;  Wilson 
v.  State,  73  Ala.  527.  See  also  Munkers  v. 
State,  87  Ala.  94;  Cooper  v.  State,  90  Ala.  641, 
24  Am.  St.  Rep.  934. 

2.  Corroboration  Must  Extend  to  Sexual  Inter- 
course. —  Polk  v.  State,  40  Ark.  482,  48  Am. 
Rep.  17;  State  v.  Bauerkemper,  95  Iowa  562; 
Kenyon  v.  People,  26  N.  Y.  203,  84  Am.  Dec. 
177;  Armstrong  v.  People  70  N.  Y.  38;  State 
v.  Ferguson,  107  N.  Car.  841  ;  Harvey  v.  Terri- 
tory 11  Okla.  156;  Wright  v.  State,  31  Tex. 
Crim.  3S4,  37  Am.  St.  Rep.  822  ;  Spenrath  v. 
State,  (Tex.  Crim.  1898)  48  S.  W.  Rep.  193; 
Gorzell  v.  State,  (Tex.  Crim.  1901)  63  S.  W. 
Rep.  126;  Barker  v.  Com.,  80  Va.  820.  See  also 
Ferguson  v.  State,  71  Miss.  805,  42  Am.  St. 
Rep.  492;  State  v.  Brown,  64  N.  J.  L.  414, 
affirmed  65  N.  J.  L.  687  ;  Anderson  v.  State,  39 
Tex.  Crim.  83. 

3.  Corroboration  Must  Extend  to  Use  of  Seduc- 
tive Arts. —  States.  Bauerkemper,  95  Iowa  562  ; 
Mills  v.  Com.,  93  Va.  815. 

4.  Corroboration  Must  Extend  to  Promise  of 
Marriage. —  Polk  v.  State,  40  Ark.  482,  48  Am. 
Rep.  17;  State  v.  McCaskey,  104  Mo.  644; 
Kenyon  v.  People,  26  N.  Y.  203,  84  Am.  Dec. 
177;  Armstrong  v.  People,  70  N.  Y.  38;  Harvey 
v.  Territory,  11  Okla.  156:  Snodgrass  v.  State 
(Tex.  Crim.  1895)  31  S.  W.  Rep.  366;  Spenrath 
v.  State,  (Tex.  Crim.  1898)  48  S.  W.  Rep.  192; 
Wright  v.  State,  31  Tex.  Crim.  354,  37  Am.  St. 
Rep.  822 :  McCullar  v.  State,  36  Tex.  Crim. 
213,  61  Am.  St.  Rep.  847;  Barker  v.  Com.,  90 
Va.  820;  Mills  v.  Com.,  93  Va.  815.  See  also 
Ferguson  v.  State,  71  Miss.  805,  42  Am.  St. 
Rep.  492;  State  v.  Brown,  64  N.  J.  L.  414, 
affirmed  65  N.  J.  L.  687  ;  Anderson  v.  State,  39 
Tex.  Crim.  83. 

In   Some   Jurisdictions  the    statutes  require 


corroboration  only  as  to  the  promise  of  mar- 
riage. State  v.  Bryan,  34  Kan.  63 ;  State  v. 
Brassfield,  81  Mo.  151,  51  Am.  Rep.  234;  State 
v.  Hill,  91  Mo.  423  ;  State  v.  Reeves,  97  Mo. 
668,  10  Am.  St.  Rep.  349;  State  v.  Primm,  98 
Mo.  368;  State  v.  Wheeler,  108  Mo.  658; 
State  v.  Eisenhour,  132  Mo.  140;  State  v. 
Davis,  141  Mo.  522;  Com.  v.  Walton,  2  Brews. 
(Pa.)  487;  Com.  v.  M'Carty,  2  Pa.  L.  J.  Rep. 
351,  4  Pa.  L.  J.  136;  Rice  v.  Com.,  100  Pa. 
St.  28. 

5.  Corroboration  Need  Not  Extend  to  Previous 
Chastity.  —  Kenyon  v.  People,  26  N.  Y.  203,  84 
Am.  Dec.  177;  People  v.  Kearney,  no  N.  Y. 
188,  reversing  47  Hun  (N.  Y.)  129;  People  v. 
Orr,  92  Hun  (N.  Y.)  199,  affirmed  149  N.  Y. 
616,  52  Am.  St.  Rep.  707;  Harvey  v.  Ter- 
ritory, 11  Okla.  156.  See  also  Armstrong 
v.  People,  70  N.  Y.  38.  Contra,  State  v. 
Lockerby,  50  Minn.  363,  36  Am.  St.  Rep. 
656. 

6.  Corroboration  Need  Not  Extend  to  Fact  that 
Prosecutrix  Was  Unmarried.  —  Kenyon  v.  Peo- 
ple, 26  N.  Y.  203,  84  Am.  Dec.  177;  People  v. 
Kearney,  no  N.  Y.  188,  reversing  47  Hun  (N. 
Y.)  129;  People  v.  Orr,  92  Hun  (N.  Y.)  199, 
affirmed  149  N.  Y.  616,  52  Am.  St.  Rep.  707; 
Harvey  v.  Territory,  11  Okla.  156.  See  also 
Armstrong  v.  People,  70  N.  Y.  38. 

7.  Corroboration  as  to  Sexual  Intercourse.  — 
See  generally  State  v.  Curran,  51  Iowa  112; 
State  v.  Hayes,  105  Iowa  82;  State  v.  Hughes, 
106  Iowa  125,  68  Am.  St.  Rep.  288;  State  v. 
Wycoff,  113  Iowa  670;  State  v.  Whitworth, 
126  Mo.  573. 

Corroboration  Held  Sufficient.  —  State  v.  Knut- 
son,  91  Iowa  549. 

Evidence  Held  Corroborative. —  State  v.  Mul- 
holland,  115  Iowa  170. 

8.  Birth  of  Child. —  State  v.  Clemons,  78  Iowa 
123.  See  also  People  v.  Kearney,  no  N.  Y. 
188,  reversing  47  Hun  (N.  Y.)  129. 

The  birth  of  the  child  establishes  the  fact 
that  there  was  intercourse  at  some  time,  and, 
if  the  jury  should  believe  that  it  was  with  the 
defendant,  it  would  be  corroborative  of  the  tes- 
timony of  the  prosecuting  witness  as  to  their 
criminal  intimacy,  and  tend  to  prove  the  offense 
charged.  State  v.  Wickliff,  95  Iowa  386.  See 
also  supra,  this  section,  As  to  Sexual  Inter- 
course—  Birth  of  Child. 
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pose  of  corroborating  the  prosecutrix  by  showing  a  supposed  resemblance 
between  the  child  and  the  defendant.1 

Mere  Proof  of  Opportunity  is  not  sufficient  corroboration.2  But  evidence  that 
the  prosecutrix  was  alone  with  the  prisoner  at  the  time  she  charged  the  offense 
was  committed,  in  connection  with  further  evidence  as  to  her  condition  and 
appearance  after  it,  as  to  his  attentions  and  familiarities,  and  as  to  his  solicitude 
during  her  sickness  immediately  following  the  alleged  offense,  may  amount 
to  corroboration.3  Similarly,  evidence  that  the  man  had  opportunities, 
more  or  less  frequent  and  continued,  of  making  the  advances  and  the  propo- 
sition, and  that  the  relations  of  the  parties  were  such  that  there  was  likely 
to  be  that  confidence  on  the  part  of  the  woman  in  the  asseverations  of  devotion 
on  the  part  of  the  man,  and  that  affection  towards  him  personally,  which  would 
overcome  her  reluctance  to  surrender  her  chastity,  would  be  corroboration.4 

Subsequent  Acts  of  Intercourse.  —  After  the  prosecutrix  has  introduced  evidence 
to  show  an  offense  committed  on  a  certain  day,  she  cannot  show  subsequent 
acts  of  intercourse  as  corroborating  testimony,  as  such  acts  have  no  such 
tendency.5 

(2)  Promise  of  Marriage.  —  The  corroboration  of  the  prosecutrix  as  to  the 
promise  of  marriage  need  not  be  by  direct  or  positive  evidence,  but  circum- 
stantial evidence  from  which  the  existence  of  such  promise  may  reasonably  be 
inferred  may  be  sufficient.6  Thus,  some  corroboration  is  furnished  by  the 
fact  that  the  defendant  and  the  prosecutrix  were  frequently  together  and  acted 
as  lovers  who  are  engaged  to  be  married  usually  act,7  especially  where  the 
prosecutrix  is  receiving  attentions  from  no  other  man.  8 

The  Possession  by  the  Prosecutrix  of  an  Engagement  Ring  is  not  sufficient  corroboration 
of  a  promise  of  marriage  by  the  defendant.9 

Evidence  of  Preparations  by  the  prosecutrix  for  her  marriage  is  not  corroborative 
of  a  promise  of  marriage  by  the  defendant.10 

Letters  written  by  the  defendant  to  the  prosecutrix  which  tend  to  cor- 
roborate her  testimony  as  to  the  engagement  and  promise  of  marriage  are 
admissible  though  written  some  time  before  the  alleged  seduction.11. 

Matters  Occurring  After  Seduction.  —  It  has  been  held  that  the  actions,  conduct, 
promises,  attentions,  and  letters  of  the  accused  to  the  prosecutrix  after  the 
date  of  the  alleged  seduction  are  competent  evidence  for  the  purpose  of 
corroborating  the  testimony  of  the  prosecutrix  as  to  the  promise  of  mar- 
riage.13 

1.  Exhibition  of  Infant. —  State  v.  Danforth,  ment. —  State  v.  Wells,  48  Iowa  671;  State  v. 
48  Iowa  43,  30  Am.  Rep.  387.  See  also  supra,  Curran,  51  Iowa  112;  State  v.  Bess,  109  Iowa 
this  section,  As  to  Sexual  Intercourse  —  Ap-  675  {explaining  State  v.  McClintic,  73  Iowa 
pcarance  of  Child.  665,  and  State  v.  Baldoser,  88  Iowa  55)  ;  State 

2.  Opportunity. —  State  v.  Painter,  50  Iowa  v.  Bell,  79  Iowa  117;  State  v.  Gunagy,  84  Iowa 
317;  State  v.  Burns,  110  Iowa  745.  177;   State  v.  Brown,  86  Iowa  121;  State  v. 

3.  Sufficient  Corroboration. — Boyce  v.  People,  Hayes,  105  Iowa  86  State  v.  Reinheimer,  109 
55  N.  Y.  644.  Iowa  624;  State  v.  Hill,  91  Mo.  423;  State  v. 

4.  Armstrong  v.  People,  70  N.  Y.  38.  Wheeler,  108  Mo.  658;  State  v.  Eisenhour,  132 

5.  Subsequent  Acts  of  Intercourse.  —  People?'.  Mo.  140;  Armstrong  v.  People,  70  N.  Y.  38; 
Clark,  33  Mich.  112.  State  v.  Ayers,  8  S.  Dak.  517.    See  also  supra, 

6.  Circumstantial  Evidence. —  State    v.    Mar-      this  section,  As  to  Promise  of  Marriage. 

shall,  137  Mo.  463;  Armstrong  v.  People,  70  8.  State  v.  Eisenhour,  132  Mo.  140;  State  v. 
N.  Y.  39;  Com.  v.  M'Carty,  2  Pa.  L.  J.  Rep.  351,      Ayers.  8  S.  Dak.  517. 

4  Pa.  L.  J.   136;   Snodgrass  v.   State,    (Tex.         9.  Possession  of  Engagement  Ring.  —  Com.  v. 

Crim.  1895)  31  S.  W.  Rep.  366;  Creighton  v.      Walton,  2  Brews.  (Pa.)  487. 

State,  (Tex.  Crim.  1901)  61  S.  W.  Rep.  492.  10.  Preparations    for  Marriage. —  Cooper  v. 

Competency  and  Sufficiency  of  Corroboration —  State,  90  Ala.  641.  24  Am.  St.  Rep.  934:  State  v. 
Evidence. —  See  State  v.  Whitworth,  126  Mo.  Lenihan,  88  Iowa  670  ;  State  v.  Buxton,  89  Iowa 
573;  Zabriskie  v.  State.  43  N.  J.  L.  640,  39  Am.  573.  Contra,  State  v.  Timmens.  4  Minn.  326. 
Rep.  610;  Harvey  v.  Territory,  11  Okla.  156;  11.  tetters.  —  Webb  v.  State,  (Miss.  1897)  21 
Crandall  v.  People,  2  Lans.  (N.  Y.)  309;  Rice  So.  Rep.  133  (letters  written  about  three  years 
v.  Com.,  102  Pa.  St.  408;  Snodgrass  v.  State,  before  the  alleged  seduction). 
36  Tex.  Crim.  207.  12.  Matters  Occurring  After  Seduction.  —  Har- 

7.  Circumstances  Usually  Attending  Engage-      vey  v.  Territory,  11  Okla.  156. 
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An  Agreement  of  the  Defendant  Made  After  He  Is  Arrested  for  the  offense,  to  marry 
the  prosecutrix,  the  circumstances  attending  that  agreement,  and  his  final 
determination  not  to  marry  the  prosecutrix  are  not  corroborative  evidence 
upon  the  question  of  his  alleged  prior  promise  to  marry  her  in  considera- 
tion that  she  would  yield  her  virtue  to  him.1 

(3)  Chastity.  —  Even  where  corroboration  of  the  prosecutrix  as  to  her  pre- 
vious chastity  is  required,  it  has  been  held  that  as  chastity  is  the  rule  and  not  the 
exception  with  the  female  sex,  there  is  sufficient  corroboration  on  this  point 
where  testimony  shows  that  the  prosecutrix  was  received  in  such  society  as 
the  neighborhood  afforded  of  the  social  rank  of  her  family,  and  some  of  the 
neighbors  who  had  known  her  for  years  testified  that  they  never  saw  anything 
improper  in  her  conduct.'2 

d.  Questions  for  Court  and  Jury.  —  Whether  the  evidence  offered  by 
the  prosecution  is  competent  as  corroborative  is  a  question  for  the  court,3 
but  after  it  has  been  decided  that  the  evidence  is  competent  it  is  for  the  jury 
to  pass  upon  its  weight  and  sufficiency  and  decide  whether  it  amounts  to  suf- 
ficient corroboration.* 

12.  Reasonable  Doubt.  —  The  general  rule  of  criminal  law  that  in  order  to 
obtain  a  conviction  the  prosecution  must  satisfy  the  jury  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendant  applies  in  prosecutions  for  seduction.5 

XIX.  Venue  in  Prosecution  foe  Seduction.  —  It  must  be  proved  that  the 
crime  was  committed  in  the  county  in  which  the  indictment  was  found.0 

XX.  Defenses  in  Prosecution  for  Seduction  —  1.  Honest  Intention  to 
Marry.  —  It  has  been  held  to  be  no  defense  in  a  prosecution  for  seduction  that 
the  intercourse  was  consented  to  by  the  prosecutrix  by  reason  of  a  promise  of 
marriage  which  the  defendant  made  to  her  in  good  faith  and  which  he  at  the 
time  honestly  intended  to  fulfil,  but  which  he  was  afterwards  prevented  from 
fulfilling.7 

2.  Refusal  of  Prosecutrix  to  Marry  Defendant.  —  But  in  Arkansas  the  court 
has  clearly  intimated  the  view  that  the  refusal  of  the  prosecutrix  to  marry  the 
defendant  would  be  a  substantial  affirmative  defense  in  a  prosecution  for 


1.  Agreement  After  Arrest,  Etc.  —  Spenrath 
v.  State,  (Tex.  Crim.  1898)  48  S.  W.  Rep.  192. 

2.  Chastity.  —  State  v.  Brinkhaus,  34  Minn. 
285.  See  also  Crandall  v.  People,  2  Lans.  (N. 
Y.)  309. 

3.  Question  for  Court.  —  State  v.  Bell,  49  Iowa 
440. 

4.  Question  for  Jury  —  Alabama.  —  Cunning- 
ham v.  State,  73  Ala.  51. 

Iowa.  —  State  v.  Bell,  49  Iowa  440 ;  State  v. 
Bess,  109  Iowa  675 ;  State  v.  Smith,  84  Iowa 
522;  State  v.  Kissock,  111  Iowa  690;  State  v. 
Andre,  5  Iowa  389,  68  Am.  Dec.  708 ;  State  v. 
Tulley,  18  Iowa  88. 

Minnesota.  —  State  v.  Brinkhaus,  34  Minn. 
285. 

New  York.  —  Armstrong  v.  People,  70  N.  Y. 
38;  Crandall  v.  People,  2  Lans.  (N.  Y.)  309. 

Texas.  —  Wright  v.  State,  31  Tex.  Crim.  354, 
37  Am.  St.  Rep.  822. 

5.  Reasonable  Doubt  —  Alabama.  —  Smith  v. 
State,  107  Ala.  139;  Cooper  v.  State,  90  Ala. 
641,  24  Am.  St.  Rep.  934;  Smith  v.  State,  118 
Ala.  117. 

Arkansas.  —  Caldwell  v.  State,  69  Ark.  322. 

Iowa. — State  v.  Haven,  43  Iowa  181;  State 
v.  Kingsley,  39  Iowa  439. 

Michigan.  —  People  v.  De  Fore,  64  Mich. 
693,  8  Am.  St.  Rep.  863  ;  People  v.  Hubbard, 
92  Mich.  322.  See  also  People  v.  Jensen,  66 
Mich.  711. 


Missouri.  —  State  v.  Fisher,  162  Mo.  169; 
State  v.  Marshall,  137  Mo.  463. 

New  Jersey.  —  State  v.  Brown,  64  N.  J.  L. 
414,  affirmed  65  N.  J.  L.  687. 

New  York.  —  People  v.  Eckert,  (Supm.  Ct. 
Gen.  T.)  2  N.  Y.  Crim.  470. 

North  Carolina.  —  State  v.  Horton,  100  N. 
Car.  443,  6  Am.  St.  Rep.  613. 

Pennsylvania.  —  Com.  v.  Walton,  2  Brews. 
(Pa.)  487. 

See  generally  the  title  Reasonable  Doubt, 
vol.  23,  p.  948. 

A  Reasonable  Doubt  of  the  Chastity  of  the  Woman 
at  the  time  of  the  alleged  seduction  is  usually 
held  to  entitle  the  defendant  to  an  acquittal. 
Suther  v.  State,  118  Ala.  88.  See  also  cases 
cited  supra,  this  note. 

But  in  Iowa  it  has  been  held  that  the  defend- 
ant must,  in  order  to  escape  conviction,  show 
by  a  preponderance  of  evidence  that  the  prose- 
cutrix's previous  character  for  chastity  was  not 
good,  and  that  it  is  not  sufficient  that  the  jury 
should  have  a  reasonable  doubt  as  to  her  pre- 
vious chaste  character.  State  v.  Hemm,  82 
Iowa  609;  State  v.  Brown,  86  Iowa  121;  State 
v.  Wells,  48  Iowa  671. 

Evidence  Held  Sufficient  to  Sustain  Conviction. 
—  See  State  v.  Wycoff,  113  Iowa  670. 

6.  Venue.  —  State  v.  Carr,  60  Iowa  453. 

7.  Honest  Intention  to  Marry  No  Defense.  — 
People   v.    Samonset,    97    Cal.    448 ;    State  V. 
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seduction  under  promise  of  marriage,  holding  that  in  such  case  the  burden  is 
upon  the  defendant  to  prove  such  refusal.1 

3.  Intercourse  Amounting  to  Rape. —  If  on  the  trial  of  an  indictment  for 
seduction  it  is  made  to  appear  that  the  intercourse  was  against  the  will  of  the 
prosecutrix  and  was  accomplished  by  force,  the  offense  charged  is  not  estab- 
lished and  the  jury  must  acquit.2 

4.  Alibi, — A  defendant  in  seduction  who  relies  upon  an  alibi  has  the 
burden  of  proving  it.3 

XXI.  When  Prosecution  Barred— 1.  Statutes  of  Limitation  —  a.  In  Gen- 
eral. —  A  prosecution  for  seduction  will  be  barred  unless  commenced  within 
the  time  limited  by  statute.4 

b.  Time  from  Which  Limitation  Runs.  —  In  New  York  the  rule  is 
that  a  woman  can  be  seduced  but  once,  and  that  the  first  voluntary  act  of 
intercourse  on  her  part  after  she  is  able  to  understand  its  nature  and  compre- 
hend its  enormity  is  the  only  one  in  which  she  can  participate  as  a  victim  ; 
hence  the  limitation  runs  from  the  time  of  that  act,  and  no  prosecution  can 
be  brought  after  the  statutory  period  has  elapsed  from  the  time  of  that  act, 
notwithstanding  the  fact  that  there  have  been  other  acts  of  illicit  intercourse 
between  the  prosecutrix  and  her  seducer  within  the  statutory  period  prior  to 
the  commencement  of  the  prosecution.5  In  some  other  states,  however,  the 
courts  have  held  that  the  limitation  runs  from  the  last  act  of  intercourse.6 

2.  Subsequent  Marriage  of  Parties  or  Offer  of  Marriage  —  a.  Marriage  of 
Parties  Bars  Prosecution  —  (i)  Rule  Stated.  —  In  a  great  many  jurisdic- 
tions the  statutes  provide  that  if  the  seducer  marries  the  woman  seduced,  any 
further  prosecution  against  him  for  the  seduction  shall  be  barred,  and  that  if 
such  a  marriage  takes  place  after  indictment  but  before  conviction,  the  prose- 
cution shall  be  discontinued.7  And  in  some  states,  even  in  the  absence  of  an 
express  statute  constituting  subsequent  marriage  a  bar,  it  has  been  held  that 


Bierce,  27  Conn.  319.  See  also  State  v.  Bran- 
denburg, 118  Mo.  181,  40  Am.  St.  Rep.  362. 

1.  Refusal  of  Prosecutrix  to  Marry  Defendant. 
—  Caldwell  v.  State,  69  Ark.  322. 

2.  Intercourse  Amounting  to  Rape.  —  State  v. 
Kingsley,  39  Iowa  439  ;  State  v.  Lewis,  48  Iowa 
578,  30  Am.  Rep.  407;  People  v.  De  Fore,  64 
Mich.  693.  8  Am.  St.  Rep.  863  ;  People  v. 
Gibbs,  70  Mich.  425;  Barnes  v.  State,  37  Tex. 
Crim.  320 ;  Croghan  v.  State,  22  Wis.  444.  See 
also  supra,  this  title,  Elements  of  Seduction  as 
a  Crime  —  Consent  of  Woman. 

3.  Burden  of  Proving  Alibi. —  State  v.  Mc- 
Clintic,  73  Iowa  663.  See  also  Caldwell  v. 
State,  69  Ark.  322,  and  see  generally  the  title 
Alibi,  vol.  2,  p.  53. 

4.  Time  for  Commencing  Prosecution.  —  See 
State  v.  Moore,  78  Iowa  494;  Com.  v.  Hodg- 
kins,  64  S.  W.  Rep.  414,  23  Ky.  L.  Rep.  829; 
Com.  v.  Wright,  27  S.  W.  Rep.  815,  16  Ky.  L. 
Rep.  251  ;  State  v.  Reeves,  97  Mo.  668,  10  Am. 
St.  Rep.  349;  People  v.  Nelson,  153  N.  Y.  90, 
60  Am.  St.  Rep.  592,  reversing  91  Hun  (N.  Y.) 
635;  Safford  v.  People,  (Supm.  Ct.  Gen.  T.)  1 
Park.  Crim.  (N.  Y.)  474.  And  see  the  title 
Limitation  of  Actions,  vol.  19,  p.  163  et  seq. 

5.  Limitation  Runs  from  First  Act  of  Inter- 
course. —  People  v.  Nelson,  153  N.  Y.  90,  60 
Am.  St.  Rep.  592,  reversing  91  Hun  (N.  Y.) 
635:  Safford  v.  People,  (Supm.  Ct.  Gen.  T.) 
1  Park.  Crim.  (N.  Y.)  474 ;  Cook  v.  People,  2 
Thomp.  &•  C.  (N.  Y.)  404. 

6.  Limitation  Runs  from  Last  Act  of  Inter- 
course.—  People  v.  Clark,  33  Mich.  112;  Peo- 
ple v.  Millspaugh,    11    Mich.  278;   Norton  v. 


State,  72  Miss.  128,  48  Am.  St.  Rep.  538.  See 
also  supra,  this  title,  Limitation  of  Actions  — 
Last  Act  of  Intercourse. 

7,  Prosecution  Barred  by  Marriage  —  Cali- 
fornia.—  People  v.  Hough,  120  Cal.  538,  65 
Am.  St.  Rep.  201  ;  People  v.  Kehoe,  123  Cal. 
224,  69  Am.  St.  Rep.  52. 

Georgia.  —  O'Neill  v.  State,  85  Ga.  383  ;  Wil- 
son v.  State,  58  Ga.  328 ;  Wood  v.  State,  48 
Ga.  192,  15  Am.  Rep.  664;  Mann  v.  State,  34 
Ga.  1 . 

Kentucky.  —  Com.  v.  Hodgkins,  64  S.  W.  Rep. 
414,  23  Ky.  L.  Rep.  829  ;  Com.  v.  Wright,  27  S. 
W.  Rep.  815,  16  Ky.  L.  Rep.  251. 

Missouri.  —  State  v.  O'Keefe,  141  Mo.  271. 
See  also  State  v.  Platte  County  Ct.,  40  Mo. 
App.  503- 

New  York.  —  Cook  v.  People,  2  Thomp.  &  C. 
(N.  Y.)  404;  People  v.  Nelson,  153  N.  Y.  91, 
60  Am.  St.  Rep.  592,  reversing  91  Hun  (N.  Y.) 
635- 

North   Carolina.  —  State  v.  Garland,  95  N. 

Car.  671. 

Oregon.  —  State  v.  Wise,  32  Oregon  280 ; 
State  v.  Adams,  25  Oregon  172,  42  Am.  St. 
Rep.  790. 

Pennsylvania.  —  Com.  v.  Eichar,  4  Pa.  L.  J. 
Rep.  326,  1  Am.  L.  J.  551.  See  also  Eichar  v. 
Kistler,  14  Pa.  St.  282,  53  Am.  Dec.  551. 

Texas.  —  Wright  v.  State,  31  Tex.  Crim. 
354,  37  Am.  St.  Rep.  822 ;  Merrell  v.  State, 
(Tex.  Crim.  1900)  57  S.  W.  Rep.  289. 

Under  the  California  Penal  Code  the  marriage 
must  take  place  prior  to  the  rinding  of  an  in- 
dictment for  or  the  filing  of  an  information 
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where  seduction  and  debauchery  is  accomplished  under  promise  of  marriage, 
and  the  promise  has  been  kept  and  performed,  no  prosecution  can  be  allowed 
or  conviction  had  after  such  marriage,  the  courts  considering  that,  as  the 
promise  has  been  kept  and  performed,  it  would  be  against  public  policy  and 
public  decency  to  permit  a  prosecution  to  be  carried  forward  in  the  courts  of 
justice  thereafter.1 

(2)  Good  Faith  Not  Necessary.  -  -  The  lack  of  good  faith  upon  the  part  of 
the  man  entering  into  the  marriage  cannot  deprive  the  marriage  of  its  effect 
as  a  bar,2  nor  is  that  effect  changed  by  the  fact  that  he  entered  into  the  mar- 
riage for  the  sole  purpose  of  escaping  a  prosecution  for  criminal  seduction.  3 

(3)  Effect  of  Subsequent  Desertion.  —  It  has  been  held  that  a  marriage  of 
the  seducer  to  the  woman  seduced,  after  seduction,  is  a  defense  to  an  indict- 
ment for  seduction  although  such  marriage  was  followed  by  immediate 
desertion  by  the  husband.4 

(4)  Bond  Required  under  Georgia  Statute.  —  Under  the  Georgia  statute 
the  marriage  of  the  parties  does  not  have  the  effect  of  stopping  the  prosecu- 
tion until  the  seducer  shall  have  lived  with  the  woman  in  good  faith  for  five 
years,  unless,  at  the  time  of  obtaining  the  marriage  license,  the  seducer  gives 
a  good  and  sufficient  bond  in  such  sum  as  the  ordinary  deems  reasonable  and 
just,  payable  to  the  ordinary  and  his  successors  in  office,  conditioned  for  the 
maintenance  of  the  woman  and  her  child  or  children  for  the  period  of  five 
years.  This  bond,  when  executed  and  approved  by  the  ordinary,  must 
be  filed  in  his  office  and  recorded  on  his  minutes;  and  upon  the  failure  of  the 
defendant  to  comply  with  its  terms,  suit  may  be  brought  thereon.5 

(5)  Costs  upon  Dismissal  of  Indictment.  —  Under  a  Missouri  statute  it 
has  been  held  that  where  a  person  indicted  for  seduction  elects  to  marry  the 
seduced  woman  and  is  married  to  her,  and  the  indictment  is  thereupon  dis- 
missed, and  a  nolle  prosequi  entered,  the  county  is  liable  for  the  costs  of  the 
prosecution,  and  such  costs  cannot  be  adjudged  against  either  the  state 
or  the  prosecutrix.0 

b.  Effect  of  Unaccepted  Offer —  (1)  Under  Statutes  Making  Marriage 
a  Bar.  —  The  weight  of  authority  supports  the  view  that  a  statute  providing 
that  a  subsequent  marriage  of  the  parties  is  a  bar  to  a  prosecution  for  seduc- 
tion does  not  contemplate  that  the  guilty  party  shall  escape  punishment, 
when  he  finds  the  doors  of  the  penitentiary  about  to  open  to  him,  by  a  mere 
offer  of  marriage  unless  it  is  accepted  by  the  injured  woman,  and  that  nothing 
but  an  actual  marriage  is,  under  such  a  statute,  a  bar  to  the  prosecution;7  but 
the  Kentucky  court  has  held  otherwise.8 

charging  the  seduction.  People  v.  Kehoe,  123  4.  Effect  of  Subsequent  Desertion.  —  Com.  v. 
Cal.  224,  69  Am.  St.  Rep.  52;  People  v.  Samon-  Eichar,  4  Pa.  L.  J.  Rep.  326,  1  Am.  L.  J.  551. 
set,  97  Cal.  448.  See  also  Wright  v.  State,  31  Tex.  Crim.  354, 

The  New  Jersey  Statute  provides  that  if  the      37  Am.  St.  Rep.  822. 
man  marry  the  female  at  any  time  before  sen-         5.  Georgia   Statute.  —  Duke  v.  Brown,  113 
tence,  the  same  shall  be  suspended,  and  he  shall      Ga.  310,  citing  Pen.  Code  Ga.,  §§  388,  389;  Acts 
be  discharged  from  custody,  and  if  he  marry      Ga.  1893,  p.  39. 

the  female  after  sentence,  he  shall  be  dis-  6.  Costs  upon  Dismissal  of  Indictment. —  State 
charged  from  further  imprisonment.  State  v.  v.  Platte  County  Ct.,  40  Mo.  App.  503.  Since 
Brown,  64  N.  J.  L.  414,  affirmed  65  N.  J.  L.  the  decision  in  this  case,  however,  the  rule  has 
687  ;  Price  v.  State,  61  N.  J.  L.  500.  been  changed  by  statute.    See  Rev.  Stat.  Mo. 

1.  Rule  Applies  Independently  of  Statute. —  State      1899,  §  1844. 

v.  Otis,  135  Ind.  267;  People  v.  Gould,  70  7.  Unaccepted  Offer  Not  Sufficient. —  Peoples. 
Mich.  240,  14  Am.  St.  Rep.  493.  Hough,  120  Cal.  538,  65  Am.  St.  Rep.  201; 

In  Connecticut  the  court  has  held  otherwise,  State  v.  Mackey,  82  Iowa  393  ;  State  v.  Thomp- 
considering  that  a  subsequent  marriage  is  no  son,  79  Iowa  703  ;  Cook  v.  People,  2  Thomp.  & 
defense,  though  it  is  a  mitigating  circumstance  C.  (N.  Y.)  404 ;  State  v.  Wise,  32  Oregon  280. 
in  determining  the  punishment.  State  v.  Bierce,  The  Missouri  Statute  expressly  provides  that 
27  Conn.  319.  "  an  offer  to  marry  the  female  seduced  by  the 

2.  Good  Faith. —  People  v.  Gould,  70  Mich.  party  charged  shall  constitute  no  defense." 
240,  14  Am.  St.  Rep.  493.  State  v.  O'Keefe,  141  Mo.  271. 

3.  State  v.  Otis,  135  Ind.  267.  8.  Unaccepted  Offer  Sufficient. —  Com.  v.  Hodg- 
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(2)  Bona  Fide  Offer  Sufficient  —  (a)  In  General.  —  The  statutes  of  some  states, 
however,  make  a  bona  fide  offer  of  the  seducer  to  marry  the  woman  after  the 
seduction  a  bar  to  any  further  prosecution  for  the  offense.1 

(b)  Time  of  Offer.  —  Under  the  Texas  statute,  the  defendant  may  stop  the 
prosecution  by  a  bona  fide  offer  of  marriage  at  any  time  up  to  the  moment  of 
conviction  ;a  but  under  the  Georgia  statute,  the  offer  must  be  made  before  his 
arraignment  and  pleading.3 

(c)  Requisites  of  Offer.  —  The  provision  of  the  Texas  Code  that  if  the  defend- 
ant in  good  faith  offers  to  marry  the  woman  seduced  no  prosecution  shall  take 
place,  or  if  begun  it  shall  be  dismissed,  does  not  require  anything  more  than  a 
bare  submission  to  the  marriage  rites.  It  is  not  necessary  that  the  offer  of 
the  defendant  should  include  a  promise  to  live  with,  protect,  and  support  the 
prosecutrix.4 

(d)  Good  Faith  of  Offer.  —  There  can  be  no  doubt  of  the  good  faith  of  the  offer 
of  the  defendant  where  in  the  presence  of  the  whole  court,  judge,  jury,  and 
counsel,  and  the  spectators,  he  offers  to  marry  the  prosecutrix  then  and  there, 
and  to  have  the  presiding  judge  to  perform  the  ceremony,  and  produces  the 
license  authorizing  the  marriage.5 

(e)  Agreement  to  Marry  in  Future.  —  Notwithstanding  there  may  have  been  an 
agreement  to  marry  at  some  future  time,  and  not  at  that  particular  time,  it  is 
at  least  the  defendant's  duty,  under  the  terms  of  the  statute,  to  relieve  himself 
of  prosecution,  then  to  offer  in  good  faith  to  marry  the  prosecutrix.6 

(f)  Marriage  Prevented  by  Defendant's  Parents.  —  In  a  prosecution  for  seduction  the 
defendant  is  not  entitled  to  be  acquitted  merely  because  he  is  willing  to  marry 
the  prosecutrix,  where  the  marriage  is  prevented  by  the  refusal  of  the  defend- 
ant's parents  to  consent  to  it.7 

(g)  Death  of  Prosecutrix.  —  The  death  of  the  prosecutrix  does  not  relieve  the 
defendant  of  the  prosecution  unless,  prior  to  her  death,  he  has  made  to  her 
such  an  offer  of  marriage  as  the  statute  contemplates.8 

(h)  Effect  of  Subsequent  Incontinence  of  Prosecutrix.  —  A  defendant  is  not  entitled  to 
an  acquittal  upon  showing  that  the  prosecutrix,  after  her  seduction  by  him, 
had  intercourse  with  another  person,  where  no  offer  on  his  part  to  marry  her 
is  shown ;  for  a  prosecution  for  seduction  is  not  analogous  to  an  action  for  a 
breach  of  promise  of  marriage,  and  hence  it  cannot  be  held  that  anything 
which  would  relieve  a  defendant  in  such  an  action  would  relieve  him  from  the 
consequences  of  his  offense  of  seduction.9 

3.  Plea  of  Autrefois  Acquit  or  Convict, —  In  Alabama,  the  court,  applying 
the  rule  that  a  former  acquittal  is  no  bar  to  a  subsequent  prosecution  unless 
the  accused  could  have  been  convicted  upon  the  first  indictment  upon  the 
facts  averred  in  the  second,  has  held  that  an  acquittal  on  a  charge  of  rape  does 
not  bar  a. subsequent  prosecution  for  seduction  predicated  upon  the  same  act 
of  intercourse.10    And  in  Kentucky  it  has  been  held  that  a  former  indictment 

kins,  64  S.  W.  Rep.  414,  23  Ky.  L.  Rep.  829;  4.  Requisites  of  Offer. —  Wright  v.  State,  31 

Com.  v.  Wright,  27  S.  W.  Rep.  815,  16  Ky.  L.  Tex.  Crim.  354,  37  Am.  St.  Rep.  822. 

Rep.  251.  5.  Good  Faith  of  Offer.  —  Wright  v.  State,  31 

1.  Bona  Fide  Offer  Sufficient. — Jinks  v.  State,  Tex.  Crim.  354,  37  Am.  St.  Rep.  822. 

114  Ga.  430;  O'Neill  v.  State,  85  Ga.  383;  Wil-  6.  Agreement  to  Marry  in  Future. —  Merrell 

son  v.  State,  58  Ga.  328;  Wood  v.  State,  48  v.   State,   (Tex.  Crim.   1900)   57  S.  W.  Rep. 

Ga.  192,  15  Am.  Rep.  664;  Mann  v.  State,  34  289. 

Ga.  1  ;  Wright  v.  State,  31  Tex.  Crim.  354,  37  7.  Marriage  Prevented  by  Defendant's  Parents. 

Am.  St.  Rep.  822  ;  Merrell  v.  State,  (Tex.  Crim.  —  Harvey  v.  State,  (Tex.  Crim.  1899)  53  S. 

1900)  57  S.  W.  Rep.  289.  W.  Rep.   102;  Merrell  v.  State,  (Tex.  Crim. 

2.  Time  of  Offer.— Wright  v.  State,  31  Tex.  1900)  57  S.  W.  Rep.  289. 

Crim.  354,  37  Am.  St.  Rep.  822.  8.  Death  of  Prosecutrix.  —  Merrell  v.  State, 

3.  Jinks  v.  State,  114  Ga.  430.  (Tex.  Crim.  1900)  57  S.  W.  Rep.  289. 

Prior  to  1899  the  rule  in  Georgia  was  the  9.  Effect  of  Subsequent  Incontinence  of  Prosecu- 

same  as  in  Texas.    See  Laws  Ga.  1899,  p.  43  ;  trix. —  Com.  v.  Hodgkins,  64  S.  W.  Rep.  414, 

O'Neill  v.  State,  85  Ga.  383  ;  Wilson  v.  State,  58  23  Ky.  L.  Rep.  829. 

Ga.  328  ;  Wood  v.  State,  48  Ga.  192,  15  Am.  Rep.  10.  Autrefois  Acquit  or  Convict. —  Hall  v.  State, 

664;  Mann  v.  State,  34  Ga.  1.  134  Ala.  90. 
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for  adultery  and  trial  had  thereon  will  not  bar  a  prosecution  for  seduction 
under  promise  of  marriage,  for  the  higher  is  not  merged  in  the  lesser  offense, 
nor  are  the  two  charges  degrees  of  the  same  offense.1 

XXII.  Punishment  — ■  1.  Fixed  by  Statute.  —  The  punishment  for  seduction 
is  always  fixed  by  statutes,  which  either  fix  the  grade  of  the  offense,  leaving 
the  general  statutes  as  to  the  punishment  for  such  grade  to  apply,  or,  as  is 
very  usual  in  legislation  of  that  character,  merely  fix  certain  limits  within 
which  the  punishment  in  the  individual  case  is  left  to  the  discretion  of  the 
court.8 

2.  Excessive  Punishment.  —  An  appellate  court  will  be  slow  to  interfere  with 
the  sentence  of  a  trial  court  on  the  ground  that  the  punishment  is  excessive, 
where  the  statutory  limits  are  not  exceeded.3 

XXIII.  Conviction  of  Minor  Offenses.  —  Under  an  indictment  for  seduc- 
tion the  defendant  may  be  convicted  of  adultery,  fornication,  or  fornication 
and  bastardy,  for  these  are  minor  offenses  which  are  necessarily  included  in  the 
higher  offense  of  seduction.4  It  necessarily  follows  that  an  acquittal  on  a  trial 
for  seduction  may  be  pleaded  in  bar  of  a  subsequent  indictment  for  fornication 
and  bastardy  founded  on  the  same  act  of  intercourse.5 

XXIV.  Kindred  Offenses — 1.  Defilement  —  a.  Statutes.  —  In  some 
jurisdictions  the  statutes  provide  for  the  punishment  of  any  person  who  shall 
defile  a  female  under  a  prescribed  age  who  is  confided  to  his  care  and  pro- 
tection, or  is  in  his  custody  or  employment,  by  carnally  knowing  her.® 

b.  Confiding  to  Care,  Etc.  —  It  is  a  necessary  element  of  this  offense 
that  the  female  shall  be  in  the  care,  custody,  or  employment  of  the  defendant.7 

c.  UNCHASTITY  OF  Girl.  —  Under  these  statutes,  the  unchastity  of  the 
girl  at  the  time  of  the  commission  of  the  offense  is  no  defense.8 


1.  Smith  v.  Com.,  (Ky.  1895)  32  S.  W.  Rep. 
137.  See  also  the  title  Jeopardy,  vol.  17,  p. 
580. 

2.  Punishment  —  Alabama.  —  Suther  v.  State, 
118  Ala.  88;  Hart  v.  State,  117  Ala.  183;  Car- 
ney v.  State,  79  Ala.  14;  Wilson  v.  State,  73 
Ala.  527. 

Arkansas.  —  Wright  v.  State,  62  Ark.  145  ; 
Cheaney  v.  State,  36  Ark.  74 ;  Patterson  v. 
Thompson,  24  Ark.  55. 

California.  —  People  v.  Kehoe,  123  Cal.  224, 
69  Am.  St.  Rep.  52 ;  People  v.  Krusick,  93 
Cal.  74. 

Indiana.  —  Phillips  v.  State,  108  Ind.  406; 
Steel  v.  State,  26  Ind.  82 ;  Callahan  v.  State, 
63  Ind.  198,  30  Am.  Rep.  211. 

Iowa.  —  State  v.  Heatherton,  60  Iowa  175. 

Kansas.  —  State  v.  Bryan,  34  Kan.  63. 

Kentucky.  —  Com.  v.  Hodgkins,  64  S.  W. 
Rep.  414,  23  Ky.  L.  Rep.  829  ;  Com.  v.  Wright, 
27  S.  W.  Rep.  815,  16  Ky.  L.  Rep.  251. 

Missouri.  —  State  v.  Reeves,  97  Mo.  668,  10 
Am.  St.  Rep.  349. 

New  York.  —  People  v.  Nelson,  153  N.  Y. 
90,  60  Am.  St.  Rep.  592,  reversing  91  Hun  (N. 
Y.)  635  ;  People  v.  Orr,  92  Hun  (N.  Y.)  199, 
affirmed  149  N.  Y.  616,  52  Am.  St.  Rep.  707. 

North  Carolina.  —  State  v.  Garland,  95  N. 
Car.  671;  State  v.  Crowell,  116  N.  Car.  1052. 

Pennsylvania.  —  Com.  v.  M'Carty,  2  Pa.  L. 
J.  Rep.  351,  4  Pa.  L.  J.  136;  Com.  v.  Walton,  2 
Brews.  (Pa.)  487;  Oliver  v.  Com.,  101  Pa.  St. 
215,  47  Am.  Rep.  704. 

Texas.  —  Ward  v.  White,  86  Tex.  170;  Cole 
v.  State,  40  Tex.  147. 

Wisconsin.  —  West  v.  State,  1  Wis.  209. 

Canada.  —  Reg.  v.  Walker,  5  Can.  Crim.  Cas. 
(N.  W.  Ter.)  465. 
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3.  Sentences  Not  Excessive — Two  Years  and 
Six  Months'  Imprisonment.  —  State  v.  Hughes, 
106  Iowa  125,  68  Am.  St.  Rep.  288. 

Four  Years'  Confinement  in  Penitentiary.  — - 
State  v.  Heatherton,  60  Iowa  175. 

Tiventy  Years'  Confinement  and  Labor  in  the 
penitentiary,  this  being  the  longest  period  al- 
lowed by  law.  Mann  v.  State,  34  Ga.  1  ;  Jink; 
v.  State,  114  Ga.  430. 

4.  Conviction  of  Adultery,  Fornication,  Etc.  — 
Wood  v.  State,  48  Ga.  192,  15  Am.  Rep.  664; 
Hopper  v .  State,  54  Ga.  389 ;  Com.  v.  Walton, 
2  Brews.  (Pa.)  487;  Dinkey  v.  Com.,  17  Pa. 
St.  126,  55  Am.  Dec.  542;  Rice  v.  Com.,  102 
Pa.  St.  408. 

5.  Acquittal  in  Trial  for  Seduction  a  Bar.  — 
Nicholson  v.  Com.,  91  Pa.  St.  390;  Dinkey  v. 
Com.,  17  Pa.  St.  126,  55  Am.  Dec.  542. 

6.  Statutes. —  State  v.  Jones,  16  Kan.  608; 
State  v.  Williams,  39  Mo.  App.  43 ;  State  v. 
Sibley,  (Mo.  1895)  31  S.  W.  Rep.  1033;  State 
v.  Napper,  141  Mo.  401  ;  State  v.  Young,  99 
Mo.  284  ;  State  v.  Acuff,  6  Mo.  54. 

7.  What  Constitutes  Confiding  to  Care,  Etc  — 
State  v.  Jones,  16  Kan.  608;  State  v.  Napper, 
141  Mo.  401  ;  State  v.  Terry,  106  Mo.  209.  See 
also  State  v.  Young,  99  Mo.  284 ;  State  v.  Sib- 
ley, 131  Mo.  S'9;  State  v.  Kavanaugh,  133  Mo. 
452;  State  v.  Hill,  134  Mo.  663;  State  v.  Mc- 
Clain,  137  Mo.  307. 

For  a  case  where  the  circumstances  were  held 
not  to  constitute  confiding  to  care,  etc.,  see  State 
v.  Arnold,  55  Mo.  89. 

8.  Unchastity  of  Girl.  —  State  v.  Jones,  16  Kan. 
608;  State  v.  Summar,  143  Mo.  220;  State  v. 
Sibley,  131  Mo.  519;  State  v.  Strattman,  100 
Mo.  540.  See  also  State  v.  Rogers,  108  Mo. 
202. 
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d.  CONSENT.  — The  consent  of  the  girl  is  no  defense.1 

e.  FORCE.  —  In  a  prosecution  under  the  Missouri  statute  providing  for  the 
punishment  of  any  person  over  the  age  of  sixteen  years  who  shall  have  carnal 
knowledge  of  any  unmarried  female  of  previously  chaste  character  between 
the  ages  of  fourteen  and  eighteen  years,2  a  defendant  is  not  entitled  to  an 
acquittal  merely  because  the  evidence  shows  that  force  was  used,  every  essen- 
tial of  the  crime  being  otherwise  proven  ;  3  and  the  same  is  true  in  a  prosecution 
under  the  statute  relating  to  the  crime  of  defiling  a  female  under  eighteen 
years  of  age,  by  one  to  whose  care  or  custody  she  has  been  confided.4 

f.  VENUE. —  It  is  no  defense  that  the  first  act  was  committed  in  a  county 
other  than  that  in  which  the  indictment  was  found,  where  the  act  was  repeated 
in  the  latter  county.5 

2.  Deflowering.  —  In  South  Carolina,  under  an  early  English  statute  made 
of  force  in  that  state  providing  a  punishment  for  taking  away  and  deflowering 
a  maid  or  woman  child,6  it  has  been  held  not  necessary  to  prove  that  she  had 
lands  or  goods,  the  offense  being  complete  though  she  was  neither  an  heiress 
nor  an  heiress  apparent ;  7  and  also  that  the  offense  was  complete  whether  the 
person  taking  her  away  married  her  or  not.8 


SEE.  — To  see  means  to  bring  about  as  a  result :  to  superintend  the  execu- 
tion or  the  performance  of  a  thing  so  as  to  effect  a  specified  result ;  to  make 
sure.9 

SEED  LIEN.  —  See  the  title  CROPS,  vol.  8,  p.  327. 

SEEDS.  —  See  note  10. 

SEEKING.  —  See  note  II. 

SEEM.  —  See  note  12. 

SEEN.  —  See  note  13. 

SEEPING.  —  See  Si  PING,  post. 

SEINE.  —  A  seine  is  defined  as  a  fishing  net ;  a  large  net,  one  end  of  which 
is  provided  with  sinkers  and  the  other  with  floats,  which  hangs  vertically  in 


1.  Consent.  —  State  v.  Willoughby,  76  Mo. 
215- 

2.  Laws  Mo.  1895,  p.  149;  Rev.  Stat.  Mo. 
(1899),  §  1838. 

3.  Use  of  Force  No  Defense.  —  State  v.  Knock, 
142  Mo.  515;  State  v.  Harney,  168  Mo.  167, 
overruling  State  v.  Ellis,  74  Mo.  385,  41  Am. 
Rep.  321  ;  State  v.  Woolaver,  77  Mo.  103. 

4.  State  v.  Rogers,  108  Mo.  202. 

5.  Venue.  — State  v.  McClain,  137  Mo.  307. 

6.  Deflowering. —  Stat.  4  &  5  Philip  &  Mary, 
c.  8. 

7.  State  v.  Findley,  1  Brev.  (S.  Car.)  107. 

8.  State  v.  Findlay,  2  Bay  (S.  Car.)  418. 

9.  See.  —  Cent.  Diet.,  quoted  in  Merritt  v. 
McNally,  14  Mont.  239. 

Building  Inspector. —  A  city  ordinance  required 
a  building  inspector  to  inspect  buildings  in  the 
course  of  construction  and  to  see  that  they 
were  being  constructed  as  provided  by  the  ordi- 
nance. It  was  held  that  this  ordinance  imposed 
upon  the  inspector  the  duty  of  enforcing  from 
builders  obedience  to  its  requirements.  Merritt 
v.  McNally,  14  Mont.  239. 

"  See  Back  "  —  Tickets  and  Fares.  —  As  to 
whether  the  words  "  see  back "  printed  on  a 
ticket  will  have  the  effect  of  incorporating  into 
the  contract  between  the  carrier  and  the  pas- 
senger conditions  upon  the  back  of  the  ticket, 
see  The  Majestic,  60  Fed.  Rep.  624,  20  U.  S. 
App.  503.  And  see  the  title  Tickets  and  Fares. 

See  Him  Paid.  (See  also  the  title  Statute  of 
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Frauds.)  —  In  Jones  v.  Cooper,  1  Cowp.  228, 
Lord  Mansfield  said:  "Where  the  undertaking 
is  before  delivery,  and  there  is  a  direction  to 
'  deliver  the  goods,  and  I  will  see  them  paid 
for,'  it  is  not  within  the  statute  of  frauds."  See 
also  Maddox  v.  Pierce,  74  Ga.  838. 

But  in  Watkins  v.  Perkins,  1  Ld.  Raym.  224, 
it  was  held  that  a  promise  to  see  a  man  paid 
for  goods  to  be  sold  or  work  to  be  done  for  a 
third  person  was  not  binding  unless  in  writing. 

10.  Seeds.  (See  also  Garden,  vol.  14,  p.  730.) 
—  In  U.  S.  v.  Kauffman,  (C.  C.  A.)  84  Fed. 
Pep.  446,  reversing  78  Fed.  Rep.  804,  it  was 
held  that  hulled  millet  seeds  were  seeds  as  the 
term  was  used  in  the  tariff  act,  although  they 
would  not  germinate  and  were  not  used  for 
agricultural  purposes. 

11.  Seeking  Livelihood. — See  Livelihood,  vol. 
19,  p.  428. 

12.  Seem  Best. —  See  Best,  vol.  4,  p.  5. 
Seem  and  Appear.  —  In  Jones  v.  Com.,  (Ky. 

1898)  46  S.  W.  Rep.  218,  the  court  said  as  to 
the  use  of  the  word  seem  in  an  instruction  on 
the  law  of  self-defense  :  "  The  word  seem  in 
this  instruction  is  synonymous  with  the  word 
'  appear,'  and  the  instruction  sufficiently  repre- 
sents the  idea  of  apparent  necessity." 

13.  Seen. — The  word  seen  written  by  a  drawee 
on  a  bill  of  exchange  prima  facie  constitutes  a 
valid  acceptance.  Spear  v.  Pratt,  2  Hill  (N. 
Y.)  582.  See  also  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  213. 
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SEIZE,  SEIZURE,  ETC. —  SEIZIN. 


Definitions. 


the  water,  and  when  its  ends  are  brought  together  they  are  drawn  ashore, 
inclosing  the  fish.1 

SEIZE,  SEIZURE,  ETC.  (See  also  the  title  Searches  AND  Seizures,  ante, 
p_  143.)  —  To  seize  is  to  take  hold  of  suddenly  and  forcibly  ;  to  take  possession 
of  by  force.  In  law,  seizure  is  the  act  of  taking  possession  by  virtue  of  an 
execution  or  legal  authority.2 

SEIZIN  —  SEISIN.  (See  also  the  titles  CURTESY,  vol.  8,  p.  510;  DEEDS, 
vol.  9,  p.  98;  Dower,  vol.  10,  p.  134;  Title,  Ownership,  and  Possession; 
and  see  Disseisin,  vol.  9,  p.  543  ;  Livery  of  Seizin,  vol.  19,  p.  428.  As  to 
covenant  of  seizin,  see  the  title  COVENANTS,  vol.  8,  p.  43.)  —  Seizin  is  the  pos- 
session of  land  under  a  claim,  either  express  or  implied  by  law,  of  an  estate 
amounting  at  least  to  a  freehold.3    In  strictness,  there  is  no  such  thing  as  a 


1.  Seine.  —  State  v.  Lewis,  134  Ind.  252. 

2.  Seize  —  Seizure.  —  The  Saratoga,  9  Fed. 
Rep.  326,  quoting  Worcest.  Diet,  and  Bouv.  L. 
Diet. 

In  Goubeau  v.  New  Orleans,  etc.,  R.  Co.,  6 
Rob.  (La.)  347,  it  was  said,  quoting  Bouv.  L. 
Diet. :  "  Seizure  is  defined  to  be  the  act  of 
taking  possession  of  the  property  of  a  person 
condemned  by  the  judgment  of  a  competent  tri- 
bunal to  pay  a  certain  sum  of  money,  by  a  sher- 
iff or  other  officer  lawfully  authorized  thereto, 
by  virtue  of  an  execution,  for  the  purpose  of 
having  such  property  sold  according  to  law,  to 
satisfy  the  judgment."  See  also  Carey  v.  Ger- 
man American  Ins.  Co.,  84  Wis.  86. 

Actual  or  Constructive.  —  "  By  the  seizure  of 
a  thing  is  meant  the  taking  of  a  thing  into  pos- 
session, the  manner  of  which,  and  whether 
actual  or  constructive,  depending  upon  the  na- 
ture of  the  thing  seised."  Pelham  v.  Rose,  9 
Wall.  (U.  S.)  106,  quoted  in  Fairfax  v.  Alex- 
andria, 28  Gratt.  (Va.)  25. 

As  to  what  constitutes  actual  seizure  by  a 
sheriff,  see  Gladstone  v.  Padwick,  L.  R.  6 
Exch.  204.  And  see  the  title  Executions,  vol. 
11,  p.  652.  See  also  Green  v.  Goings,  7  Barb. 
(N.  Y.)  652,  where  it  was  held  that  to  seize 
means  to  take  into  possession.  And  see  Jaf- 
fray's  Appeal,  101  Pa.  St.  590. 

Forcible  Seizure.  —  As  to  the  meaning  of  the 
word  seize,  in  a  statute  prohibiting  the  unlaw- 
ful seizure  of  crops  by  a  landlord  under  legal 
process,  see  State  v.  Ewing,  108  N.  Car.  758. 

Marine  Insurance. — -See  the  title  Marine  In- 
surance, vol.  19,  pp.  1029,  1030. 

Seizure  and  Capture  Distinguished.  —  See  Cap- 
ture, vol.  5,  p.  144,  note. 

Writ  of  Seizure.  —  In  Read  v.  Sprague,  34 
Ala.  105,  it  was  said  :  "  A  writ  of  sequestration 
authorizes  commissioners  to  take  possession  of 
a  defendant's  property.  Thus  far  there  is  a 
striking  analogy  between  the  writ  of  sequestra- 
tion and  the  writ  of  seizure  before  us.  The 
two  differ  as  to  the  purposes  of  their  issue,  and 
as  to  the  persons  by  whom  they  are  to  be  exe- 
cuted. They  agree  in  requiring  the  property  to 
be  taken  into  possession  for  the  court,  and  that 
the  property  when  so  taken  into  possession  is 
in  the  custody  of  the  court.  The  law  fixing  the 
time  for  the  operation  and  effect  of  the  writ  of 
sequestration  seems,  therefore,  applicable  to  the 
writ  of  seizure." 

3.  Seizin  —  Definition.  —  Towle  v.  Ayer  8  N. 
H.  59 ;  Vanderheyden  v.  Crandall,  2  Den.  (N. 
Y.)  21. 

"A  seizin,  in  the  sense  of  the  ancient  law, 


was  the  completion  of  the  feudal  investiture 
by  which  the  tenant  was  admitted  into  the  feud 
and  performed  the  rites  of  homage  and  fealty." 
Upchurch  v.  Anderson,  3  Baxt.  (Tenn.)  411. 
See  also  Ford  v.  Garner,  49  Ala.  603. 

In  Day  v.  Solomon,  40  Ga.  33,  it  was  said: 
"  Seizin  is  the  possession  of  an  estate  of  free- 
hold. Seizin  was  used  in  contradistinction  to 
that  precarious  kind  of  possession  by  which 
tenants  in  villenage  held  their  lands,  which 
was  considered  to  be  the  possession  of  their 
lords  in  whom  the  freehold  continued." 

Technical  Word. —  A  testatrix  devised  all 
real  estate  of  which  she  might  "  die  seized." 
In  construing  this  provision  Jessel,  M.  R., 
said :  "  In  this  particular  will  the  testatrix, 
for  what  reason  I  know  not,  has  used  a  tech- 
nical word  —  a  word  not  only  technical,  but  a 
word  that  has  no  signification  in  ordinary  lan- 
guage at  all.  It  is  a  purely  technical  word, 
and  it  appears  to  me  that  the  whole  of  my  duty 
consists  in  ascertaining  whether  she  was,  at 
the  time  of  her  death,  seized  —  according 
to  the  technical  meaning  of  that  technical 
term  —  of  this  real  estate."  Leach  v.  Jay,  6 
Ch.  D.  499. 

Right  to  Convey.  —  In  Willard  v.  Twitchell,  1 
N.  H.  178,  it  was  said:  "The  covenants  in  our 
deeds  '  that  the  grantor  is  the  lawful  owner, 
that  he  is  seized  in  fee,  and  that  he  has  good 
right  to  sell  and  convey,'  have  always  received 
a  construction  that  makes  them  merely  synony- 
mous. Each  of  them  amounts  only  to  a  stipu- 
lation that  the  grantor  has  such  a  seizin  that 
the  land  will  pass  by  his  deed." 

Seisin  and  Possession. —  "  Seisin,  or  seison,  is 
common  as  well  to  the  English  as  to  the  French, 
and  signifies  in  the  common  law  possession." 
Co.  Litt.  153a.  See  also  Cook  v.  Hammond,  4 
Mason  (U.  S.)  488;  Slater  v.  Rawson,  6  Met. 
(Mass.)  439;  Schneider  v.  Hutchinson,  35 
Oregon  255 ;  Nixon  v.  Williams,  95  N.  Car. 
104;  Durando  v.  Durando,  32  Barb.  (N.  Y.) 
529,  affirmed  23  N.  Y.  331  ;  Taylor  v.  Burn- 
sides,  1  Gratt.  (Va.)  186. 

And  in  the  following  cases  it  was  said  that 
seizin  and  possession  are  synonymous  :  North- 
ern Pac.  R.  Co.  v.  Cannon,  46  Fed.  Rep.  232 ; 
Flowers  v.  Flowers,  89  Ga.  635  ;  Sykes  v. 
Sykes,  49  Miss.  216;  Deshong  v.  Deshong,  186 
Pa.  St.  227 ;  Boiling  v.  Petersburg,  3  Rand. 
(Va.)  570. 

Livery  of  Seizin  Held  to  Be  Equivalent  to  Liv- 
ery of  Possession.  —  See  Northern  Pac.  R.  Co.  v. 
Cannon,  46  Fed.  Rep.  232. 
Possession  and  Claim  of  Freehold.  —  In  Towle 
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seizin  of  land ;  the  seizin  is  of  an  estate  in  the  land,  and  not  of  the  land  itself. 
And  although  the  expression  "  seized  of  land  "  is  sometimes  used,  it  means 
only  that  the  party  is  seized  in  fact  of  a  present  freehold  estate,  which  may 
be  for  life  or  in  fee,  in  the  land.1 

Seizin  in  Fact  and  Seizin  in  Law.  —  Seizin  in  fact  or  in  deed  means  the  actual  pos- 
session of  a  freehold  estate ;  seizin  in  law  means  the  right  to  such  possession.* 

derson,  138  Mass.  376,  it  was  held  that  if  a 
tenant  in  tail  of  land,  entitled  to  possession, 
conveyed  it  by  deed  to  a  person  in  actual  pos- 
session thereof,  the  grantor  was  "  actually 
seized  "  of  the  land,  within  Rev.  Stat.  Mass., 
c  59,  §  3,  and  his  deed  was  sufficient  to  bar 
the  entail.    Coombs  v.  Anderson,  138  Mass.  376. 

Same  —  Husband  and  Wife.  —  In  Windham  v. 
Portland,  4  Mass.  384,  it  was  held  that  a  hus- 
band's seizin  of  a  freehold  estate  in  the  right 
of  his  wife  was  sufficient  to  give  a  settlement. 
See  generally  the  title  Poor  and  Poor  Laws, 
vol.  22,  p.  944. 

Reversions.  —  A  reversioner  may  be  said  to 
be  seized  of  the  reversion.  Cook  v.  Ham- 
mond, 4  Mason  (U.  S.)  489;  Vrooman  v.  Shep- 
herd, 14  Barb.  (N.  Y.)  451. 

Remainder.  —  A  remainderman  is  held  to  be 
seized  of  his  remainder.  Den  v.  Hillman,  7 
N.  J.  L.  187. 

"  Seized  of  Estate  of  Inheritance  to  Use  of  An- 
other."—  Yeo  v.  Mercereau,  18  N.  J.  L.  402. 

Title.  —  Seizin  means,  ex  vi  termini,  the 
whole  legal  title.  A  covenant  of  seisin  is 
broken  if  the  covenantor  have  not  the  posses- 
sion, the  right  of  possession,  and  the  right  or 
legal  title.  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh. 
(Ky.)  430,  cited  in  Allen  v.  Allen,  48  Minn.- 
462,  and  Lockwood  v.  Sturdevant,  6  Conn.  385. 

Equitable  Estate.  —  Bowen  v.  Collins,  15  Ga. 
102. 

And  that  seizin  is  not  applicable  to  equitable 
titles,  see  Tewksbury  Tp.  v.  Readington  Tp.,  8 
N.  J.  L.  319. 

But  in  Waters  v.  Stewart,  1  Cai.  Cas.  (N.  Y.) 
66,  Spencer,  J.,  said :  "  When  a  statute  speaks 
of  a  seizin,  an  equitable  seizin  may  be  as  well 
intended  as  a  legal  one."  See  also  Casborne  V. 
Scarfe,  1  Atk.  603  ;  Shrapnel  v.  Vernon,  2  Bro. 
C.  C.  268 ;  McMillan  v.  Hutcheson,  4  Bush 
(Ky.)  611  ;  Bernards  Tp.  v.  Warren  Tp.,  15  N. 
J.  L.  454. 

Seizin  Equivalent  to  Ownership.  —  Cook  v. 

Hammond,  4  Mason  (U.  S.)  489. 

And  in  the  following  cases  seizin  and 
"  ownership  "  were  used  synonymously : 
Hatcher  v.  Buford,  60  Ark.  169;  Hobson  v. 
Ewan,  62  111.  148  ;  Matter  of  Dodge,  105  N.  Y. 
591  ;  Deshong  v.  Deshong,  186  Pa.  St.  227. 

1.  Estate. —  Van  Rensselaer  v.  Poucher,  5 
Den.  (N.  Y.)  44. 

2.  Seizin  in  Fact  or  in  Deed  and  Seizin  in  Law. 
—  Durando  v.  Durando,  32  Barb.  (N.  Y.)  529, 
affirmed  23  N.  Y.  331  ;  Northern  Pac.  R.  Co.  v. 
Amacker,  7  U.  S.  App.  41.  See  also  De  Hart 
v.  Bean,  2  MacArthur  (D.  C.)  60;  Vrooman  v. 
Shepherd,  14  Barb.  (N.  Y.)  451  ;  Jenkins  v. 
Fahey,  73  N.Y.  362;  Vanderheyden  v.  Crandall, 
2  Den.  (N.  Y.)  21  ;  Houston  v.  Smith,  88  N. 
Car.  313;  Nixon  v.  Williams,  95  N.  Car.  104; 
Upchurch  v.  Anderson,  3  Baxt.  (Tenn.)  411; 
Carpenter  v.  Garrett,  75  Va.  134. 

"  Seizin  in  law  is  a  right  of  immediate  posses- 
sion, according  to  the  nature  of  the  estate." 
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v.  Ayer,  8  N.  H.  58,  it  was  said:  "Seizin  sig- 
nifies, in  the  common  law,  possession.  Co. 
Litt.  1530.  It  is  not,  however,  every  possession 
which  constitutes  a  seizin.  It  is  only  a  pos- 
session coupled  with  an  actual  claim  of  a  free- 
hold, or  possession  under  such  circumstances 
that  the  law  presumes  such  a  claim,  which 
amounts  to  a  seizin."  See  also  Durando  v. 
Durando,  32  Barb.  (N.  Y.)  529,  affirmed  23 
N.  Y.  331. 

The  term  seizin  imports  a  freehold  estate 
for  life  or  in  fee.  Nixon  v.  Williams,  95  N. 
Car.  104;  Clay  v.  St.  Albans,  43  W.  Va.  539. 
See  also  Eastman  v.  White,  3  Pin.  (Wis.)  180. 

Seizin  and  Possession  Distinguished.  —  In 
Nixon  v.  Williams,  95  N.  Car.  1&4,  it  was  said 
that  seizin  "  means  more  than  the  mere  pos- 
session ;  it  is  possession  with  the  legal  right  to 
the  estate  in  land."  See  also  Ft.  Dearborn 
Lodge  No.  214  v.  Klein,  115  111.  183;  Ferguson 
v.  Witsell,  s  Rich.  L.  (S.  Car.)  280,  57  Am. 
Dec.  745. 

In  Bearce  v.  Jackson,  4  Mass.  408,  it  was 
held  that  one  not  in  possession  of  land  claim- 
ing to  hold  it  in  fee  simple  was  sufficiently 
seized  to  enable  him  to  convey  it.  See  also 
Slater  v.  Rawson,  6  Met.  (Mass.)  444. 

Possession  Necessary.  —  Possession,  either  ac- 
tual or  constructive,  is  necessary  to  seizin. 
Seymour  v.  Carli,  31  Minn.  81. 

Seisin  is  held  to  mean  "  either  the  actual 
possession  of  freehold  property  with  a  title  to 
it  of  an  inheritable  nature  then  vested,  or  a 
right  by  virtue  of  such  title  to  have  such  pos- 
session immediately."  Bush  v.  Bush,  5  Houst. 
(Del.)  263. 

In  Balch  v.  Smith,  4  Wash.  499,  it  was  said : 
"  In  our  opinion  our  statute  of  limitations  is 
like  that  of  most  of  the  other  states,  one  of  ad- 
verse possession,  and  under  it  the  rightful 
owner  of  real  estate  is  seized  of  the  same, 
whether  or  not  he  is  in  actual  possession 
thereof,  unless  the  same  is  in  the  actual  adverse 
possession  of  some  other  person.  This  being 
so,  it  follows  that  when  ownership  and  seisin 
is  once  shown  it  will  be  presumed  to  have  con- 
tinued until  such  presumption  is  overcome  by 
allegation  and  proof  of  adverse  possession  in 
some  one  else." 

Same  —  Lands  Surveyed  but  Not  Patented.  — 
In  McMillan  v.  Hutcheson,  4  Bush  (Ky.)  611, 
it  was  held  that  the  word  seized,  as  used  in 
a  power  of  attorney  to  sell  lands  of  which  the 
maker  was  seized,  meant  possessed  or  entitled 
to,  in  law  or  equity,  and  included  land  sur- 
veyed but  not  patented. 

Same  —  Adverse  Possession. —  In  Leach  v. 
Jay,  6  Ch.  D.  496,  it  was  held,  where  a  testa- 
trix devised  all  her  property  of  which  she  died 
seized,  that  property  to  which  she  was  entitled, 
but  which  was  held  adversely  by  another,  did 
not  pass  under  the  words  "  all  real  estate  (if 
any)  of  which  I  may  die  seized." 

Same  —  Tenancy  in  Tail.  —  In  Coombs  v.  An- 
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SELECT,  SELECTION,  ETC.  —  To  select  is  to  choose  and  take  from  a 
number;  to  take  by  preference  from  among  many;  to  pick  out;  to  cull.1 

SELECTMEN.  —  See  the  titles  POOR  AND  POOR  LAWS,  vol.  22,  p.  944; 
Towns  and  Townships. 

SELF-ANCHORS.  —  See  note  2. 


Martin  V.  Trail,  142  Mo.  95,  quoting  Bouv.  Law 
Diet. 

In  Whitehead  v.  Foley,  28  Tex.  283,  it  was 
said :  "  The  distinction  between  a  seizin  in 
deed  and  a  seisin  in  law,  or  a  freehold  in 
deed  and  a  freehold  in  law,  cannot  be  said  to 
obtain  generally  in  this  country.  It  is  the 
generally  received  American  doctrine  that  a 
conveyance  by  deed,  a  descent  cast  upon  the 
heir,  or  a  grant  by  letters  patent  from  the 
government  carries  the  legal  seisin  and  gives 
a  constructive  possession  to  the  grantee." 

Constructive  Seizin  in  Deed. —  In  Boiling  v. 
Petersburg,  3  Rand.  (Va.)  563,  it  was  said : 
"  There  is  an  actual  seizin  in  deed,  and  a  con- 
structive seisin  in  deed ;  the  first  constituted 
by  pedis  positio ;  the  second  by  a  patent  or 
deed."  See  also  Green  v.  Liter,  8  Cranch  (C. 
C.)  244 ;  Vanderheyden  v.  Crandall,  2  Den. 
(N.  Y.)  21  ;  Jenkins  v.  Fahey,  73  N.  Y.  362. 

1.  Select. —  Webst.  Diet.,  quoted  in  Northern 
Pac.  R.  Co.  v.  Barnes,  2  N.  Dak.  367  ;  Kimball 
v.  Salisbury,  19  Utah  161. 

Selection  of  Exempt  Property.  —  See  the  title 
Exemptions  (from  Execution),  vol.  12,  p.  223 
el  seq. 

Choice  —  Discretion.  —  See  Choose,  vol.  6, 
p.  2,  note,  and  see  Northern  Pac.  R.  Co.  v. 
Barnes,  2  N.  Dak.  367 ;  State  v.  Purdy,  14 
Wash.  348. 

Public  Lands. —  In  Michigan  Land,  etc.,  Co. 
v.  Rust,  168  U.  S.  589,  it  was  said:  "The  word 
selection  applies  more  naturally  to  the  action 
of  the  grantee  in  reporting  to  the  land  depart- 
ment the  lands  which  it  claims  than  to  the 


action  of  the  land  officers  in  identifying  from 
the  field  notes  what  are  and  what  are  not 
swamp  and  overflowed  lands.  The  term 
selection  is  not  an  apt  word  to  describe  the 
identification  of  certain  lands  according  to  evi- 
dence presented  of  their  character."  See  gen- 
erally the  title  State  and  Public  Lands. 

Jurors  —  Drawing.  (See  also  the  title  Jury 
and  Jury  Trial,  vol.  17,  p.  1110.) — In  State 
v.  Henderson,  32  La.  Ann.  781,  it  was  held  that 
the  term  selection,  as  applied  to  jurors,  was 
broad  enough  to  cover  provisions  for  the  draw- 
ing of  jurors.  See  also  State  v.  Withrow,  133 
Mo.  500. 

Same  —  Chosen  and  Selected.  —  See  Kruger  v. 
State,  1  Neb.  369,  stated  under  Choose,  vol.  6, 
p.  2,  note. 

Selected  Apples.  —  In  construing  a  contract 
whereby  the  defendants  agreed  to  furnish  to 
the  plaintiffs  a  certain  number  of  barrels  of 
selected  jeniton  apples,  the  court  said:  "  The 
word  selected,  as  used  in  the  contract,  does 
not  mean  merely  that  the  article  of  apples  was 
to  be  chosen  out  or  set  apart,  but  that  they 
were  to  be  selected  with  reference  to  their 
being  of  merchantable  value  and  proper  sub- 
jects of  trade."    Stevens  v.  McKay,  40  Mo.  228. 

2.  Self-anchors. —  In  Cammeyer  v.  Newton,  12 
Blatchf.  (U.  S.)  129,  it  was  said  that  the  term 
self -anchors  used  in  the  specification  of 
letters  patent  meant  "  anchors  capable  of  self- 
adjustment  by  having  at  all  times  free  play, 
because  not  attached  to  their  sockets,  and  so 
not  moving  with  the  movement  of  the  bottom 
section  to  which  the  sockets  are  attached." 
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2.  Admissibility,  279. 

a.  In  General,  279. 

b.  State  of  Mind,  280. 

c.  Apprehension  of  Danger,  280. 

d.  State  of  Feeling  Between  Accused  and  Deceased,  280. 

e.  Appearance  and  Behavior  of  Deceased,  280. 

f.  Aggression,  280. 

g.  Previous  Difficulties  and  Ill-feeling,  280. 

h.  Threats  Alade  by  Deceased,  281. 

i.  Character  of  Deceased,  281. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 

title  HOMICIDE,  vol.  10,  p.  106. 
For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see 

the  following  titles  in  this  work:  AFFRAY,  vol.  1,  p.  916;  ASSAULT  AND 

BATTERY,  vol.  2,  p.  952;  MURDER  AND  MANSLAUGHTER,  vol. 

21,  p.  83,  and  the  cross-references  there  given. 

I.  Definition.  — ■  In  a  broad,  general  sense  self-defense  is  the  protection  of 
one's  person  or  property  from  injury.1  Defined  more  technically,  and  with 
regard  to  the  protection  of  one's  person  only,  it  has  been  said  that  "  self- 
defense,  or  killing  another  in  defense  of  one's  own  person,  is  mostly  where 
one  is  suddenly  assailed  by  another  without  any  fault  on  his  part,  and  under 
such  circumstances  as  to  give  him  just  and  reasonable  ground  to  believe  that 
he  is  in  danger  of  losing  his  life  or  suffering  some  great  bodily  harm,  or,  as 
oftentimes  expressed  to  indicate  the  degree  of  such  harm,  enormous  bodily 
harm.  In  such  case  the  assailed  need  not  wait  for  the  apprehended  injury  by 
his  adversar)',  but  may  take  his  life  if  necessary  to  protect  his  own  person."  2 

Distinction  Between  Justifiable  and  Excusable  Self-defense.  —  Self-defense,  according  to 
some  authorities,  is  either  justifiable  or  excusable.  Justifiable  self-defense 
is  where  a  man  repels  force  by  force  in  defense  of  his  person,  habitation,  or 
property  against  one  who  manifestly  intends  and  endeavors  by  violence  or 
surprise  to  commit  a  known  felony,  such  as  murder,  rape,  arson,  burglary, 
etc.  Excusable  self-defense  is  where  a  person  is  not  feloniously  assaulted  in 
the  first  instance,  but  on  being  assaulted  without  felonious  intent  engages  in 
a  combat  with  his  assailant,  in  the  course  of  which  it  becomes  necessary  to 
kill  his  adversary  in  order  to  save  his  own  life.  In  such  a  case  he  is,  to  some 
extent,  in  fault,  and  the  homicide  is  excusable,  not  justifiable.  Formerly  it 
was  punished  by  forfeiture  of  goods.3  This  distinction  is  not,  however, 
always  recognized,  and  is  now  of  little  importance,  as,  whether  the  killing  is 
justifiable  or  only  excusable,  the  slayer  is  not  liable  to  any  punishment.4  In 

1.  Self-defense  Defined.  —  Bouv.  L.  Diet.  v.  Cain,  20  W.  Va.  679.  See  also  U.  S.  v.  Outer- 
No   Accidental   Self-defense. —  Self-defense  is      bridge,  5  Sawy.  (U.  S.)  620,  27  Fed.  Cas.  No. 

an   affirmative,    positive,   intentional    act,    and  15,978;  U.  S.  v.  Wiltberger,  3  Wash.  (U.  S.) 

there  is  no  such  thing  as  accidental  self-de-  515.  28  Fed.  Cas.  No.  16,738;  U.  S.  v.  Hamil- 

fense.    State  v.  Smith,  114  Mo.  406,  overruling  ton,  4  Mackey  (D.  C.)  446;  State  v.  Ingold,  4 

State  v.  Stephens,  96  Mo.  637.  Jones  L.  (49  N.  Car.)  216,  67  Am.  Dec.  283. 

2.  State  v.  Walker,  9  Houst.  (Del.)  464.  4.  State  v.  Row,  81  Iowa  138. 

3.  Justifiable  and  Excusable  Self-defense  Distin-  Self-defense  Classed  as  Excusable  Homicide.  — 
guished.  —  1  Hale  P.  C.  482;  1  East  P.  C.  279;  State  v.  Rhodes,  Houst.  Crim.  Cas.  (Del.)  476. 
Foster's  Cr.  Law  273  ;  3  Russ.  Cr.  L.  (6th  ed.)  Under  the  Georgia  Statute  self-defense  and 
213;  Beard  v.  U.  S.,  158  U.  S.  550;  Erwin  v.  justifiable  homicide  are  the  same.  Bone  v. 
State,  29  Ohio  St.  186,  23  Am.  Rep.  733;  State  State,  86  Ga.  108. 
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Danger  and  Necessity. 


some  cases,  however,  the  duty  to  retreat  has  been  made  to  depend  upon  this 
distinction.1 

II.  Keason  fob  Right  —  1.  Danger  and  Necessity  —  a.  In  General. — 
Both  at  common  law  and  under  the  various  statutes  which  are  generally 
declaratory  thereof,  the  following  general  statements  are  true :  The  law  of 
self-defense  is  founded  on  necessity,  and  in  order  to  justify  or  excuse  the 
taking  of  life  upon  this  ground  it  must  appear  that  the  slayer  had  reason  to 
believe,  and  did  believe,  that  he  was  in  danger  of  his  life  or  of  receiving  great 
bodily  harm ;  and  it  must  also  appear  that  he  believed  as  a  reasonable  man 
that  in  order  to  avoid  such  danger  it  was  necessary  for  him  to  take  the  life  of 
the  deceased.  The  danger  of  losing  life  or  receiving  great  bodily  harm  must 
be  real,  or  honestly  believed  to  be  so,  at  the  time,  and  on  reasonable  grounds; 
the  danger  must  be  apparent  and  imminent,  and  existing  at  the  very  time,  or 
believed  to  be  so,  and  on  reasonable  grounds.* 


1.  Erwin  v.  State,  29  Ohio  St.  186,  23  Am. 
Rep.  733 ;  State  v.  Cain,  20  W.  Va.  679.  And 
see  infra,  this  title,  Duty  to  Retreat. 

2.  Basis  of  Bight  of  Self-defense.  —  England.  — 
1  East  P.  C.  277  ;  Reg.  v.  Bull,  9  C.  &  P.  22, 
38  E.  C.  L.  19;  Reg.  v.  Weston,  14  Cox  C.  C. 
346;  Reg.  v.  Rose,  15  Cox  C.  C.  540;  Reg.  v. 
Symondson,  60  J.  P.  645. 

United  States.  —  Allison  v.  U.  S.,  160  U.  S. 
203;  Allen  v.  U.  S.,  164  U.  S.  492;  Addington 
v.  U.  S.,  165  U.  S.  184;  U.  S.  v.  Outerbridge, 
5  Sawy.  (U.  S.)  620,  27  Fed.  Cas.  No.  15,978; 
U.  S.  v.  Wiltberger,  3  Wash.  (U.  S.)  515,  28 
Fed.  Cas.  No.  16,738. 

Alabama.  —  Pierson  v.  State,  12  Ala.  149; 
Oliver  v.  State,  17  Ala.  587;  Pritchett  v.  State, 

22  Ala.  39,  58  Am.  Dec.  250 ;  Holmes  v.  State, 

23  Ala.  17;  Harrison  v.  State,  24  Ala.  67,  60 
Am.  Dec.  450;  Noles  v.  State,  26  Ala.  31,  62 
Am.  Dec.  711;  Dupree  v.  State,  33  Ala.  380, 
73  Am.  Dec.  422;  Taylor  v.  State,  48  Ala.  180; 
Lewis  v.  State,  51  Ala.  1  ;  Allen  v.  State,  60 
Ala.  19;  Ex  p.  Brown,  63  Ala.  187;  Storey  v. 
State,  71  Ala,  329;  Jones  v.  State,  76  Ala.  8; 
Jackson  v.  State,  77  Ala.  18;  Dolan  v.  State, 
81  Ala.  11;  Gibson  v.  State,  89  Ala.  121,  18 
Am.  St.  Rep.  96  ;  Askew  v.  State,  94  Ala.  4,  33 
Am.  St.  Rep.  83  ;  Springfield  v.  State,  ,96  Ala. 
81,  38  Am.  St.  Rep.  85;  Jimmerson  v.  State, 
133  Ala.  18;  Bostic  v.  State,  94  Ala.  45; 
Domingus  v.  State,  94  Ala.  9 ;  McDaniel  v. 
State,  97  Ala.  14;  Whitaker  v.  State,  106  Ala. 
30;  Bell  v.  State,  115  Ala.  25;  Stoball  v.  State, 
116  Ala.  454;  Henson  v.  State,  120  Ala.  316; 
Evans  v.  State,  120  Ala.  269;  Nabors  v.  State, 
120  Ala.  323;  Kilgore  State,  124  Ala.  24; 
Bondurant  v.  State,  125  Ala.  31  ;  Abernathy  v. 
State,  129  Ala.  85;  Pugh  v.  State,  132  Ala.  1  ; 
Mann  v.  State,  134  Ala.  1. 

Arizona.  —  Foster  v.  Territory,  (Ariz.  1899) 
56  Pac.  Rep.  738. 

Arkansas.  —  Luckinbill  v.  State,  52  Ark.  45; 
Brown  v.  State,  55  Ark.  593  ;  Johnson  v.  State, 
58  Ark.  57  ;  Rogers  v.  State.  60  Ark.  76,  46  Am. 
St.  Rep.  154;  Carpenter  v.  State,  62  Ark.  286; 
Felker  v.  State,  54  Ark.  489. 

California.  —  People  v.  Hurley,  8  Cal.  390; 
People  v.  Gatewood,  20  Cal.  146 ;  People  v. 
Batchelder,  27  Cal.  69,  85  Am.  Dec.  231  ;  Peo- 
ple 7'.  Pool,  27  Cal.  573  ;  People  v.  Campbell, 
30  Cal.  312;  People  v.  Anderson,  44  Cal.  65; 
People  v .  Flahave,  58  Cal.  249 ;  People  v. 
Flanagan,  60  Cal.  2,  44  Am.  Rep.  52 ;  People  v. 
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Herbert,  61  Cal.  544;  People  v.  Ye  Park,  62 
Cal.  204 ;  People  v.  Tamkin,  62  Cal.  468 ;  People 
v.  Raten,  63  Cal.  421  ;  People  v.  De  Witt,  68 
Cal.  584;  People  v.  Gonzales,  71  Cal.  569; 
People  v.  Kerrigan,  73  Cal.  222 ;  People  v. 
Adams,  85  Cal.  231  ;  People  v.  Tarm  Poi,  86 
Cal.  225 ;  People  v.  Donguli,  92  Cal.  607 ; 
People  v.  Bruggy,  93  Cal.  476  ;  People  v.  Lem- 
perle,  94  Cal.  45  ;  People  v.  Hyndman,  99  Cal. 
1;  People  v.  Lynch,  101  Cal.  229;  People  v. 
Sherman,  103  Cal.  409 ;  People  v.  Button,  106 
Cal.  628,  46  Am.  St.  Rep.  259;  People  v.  Hecker, 
109  Cal.  451;  People  v.  Conkling,  11 1  Cal.  616; 
People  v.  Howard,  112  Cal.  135;  People  v. 
Yokum,  118  Cal.  437;  People  v.  Shears,  133 
Cal.  154;  People  v.  Fitchpatrick,  106  Cal.  286; 
People  -•.  Griner,  124  Cal.  19;  People  v.  Grimes, 
132  Cal.  30. 

Colorado.  —  Nilan  v.  People,  27  Colo.  206. 

Connecticut.  —  State  v.  Scheele,  57  Conn. 
307,  14  Am.  St.  Rep.  106. 

Delaware.  —  State  v.  Peo,  9  Houst.  (Del.) 
488;  State  v.  Warren,  1  Marv.  (Del.)  487; 
State  v.  Hollis,  Houst.  Crim.  Cas.  (Del.)  24; 
State  v.  Newcomb,  Houst.  Crim.  Cas.  (Del.) 
66;  State  v.  Till,  Houst.  Crim.  Cas.  (Del.)  248; 
State  v.  West,  Houst.  Crim.  Cas.  (Del.)  371 ; 
State  v.  Vines,  Houst.  Crim.  Cas.  (Del.) 
424;  State  v.  Rhodes,  Houst.  Crim.  Cas.  (Del.) 
476 ;  State  v.  Dugan,  Houst.  Crim.  Cas. 
(Del.)  563- 

District  of  Columbia.  —  U.  S.  v.  Hamilton,  4 
Mackey  (D.  C.)  446;  Hopkins  v.  U.  S.,  4  App. 
Cas.  (D.  C.)  430. 

Florida.  —  Gladden  v.  State,  12  Fla.  562; 
Smith  v.  State,  25  Fla.  517;  Pinder  v.  State, 
27  Fla.  370,  26  Am.  St.  Rep.  75 ;  Garner  v. 
State,  28  Fla.  113,  29  Am.  St.  Rep.  232;  Lovett 
v.  State,  30  Fla.  142;  Wilson  v.  State,  30  Fla. 
234;  Ballard  v.  State,  31  Fla.  266;  Morrison 
v.  State,  42  Fla.  149. 

Georgia.  —  Keener  v.  State,  18  Ga.  194,  63 
Am.  Dec.  269;  Mitchell  v.  State,  22  Ga.  211, 
68  Am.  Dec.  493  ;  Stiles  v.  State,  57  Ga.  183  ; 
Brown  v.  State,  58  Ga.  212;  Hill  v.  State,  64 
Ga.  453  ;  Roberts  v.  State.  65  Ga.  430  ;  Malone 
v.  State,  77  Ga.  767 ;  Trice  v.  State.  89  Ga. 
742;  Jackson  v.  State,  91  Ga.  271,  44  Am.  St. 
Rep.  22 ;  Lacewell  v.  State,  95  Ga.  346 ; 
Strickland  v.  State,  98  Ga.  84;  Redd  v.  State, 
99  Ga.  210  ;  Powell  v.  State,  101  Ga.  9,  65  Am. 
St.  Rep.  277  ;  Smith  v.  State,  106  Ga.  673,  71 
Am.  St.  Rep.  286 ;  Ragland  v.  State.  1 1 1  Ga. 
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b.  Actual  Danger  Not  Necessary.  —  In  order,  however,  to  establish 
self-defense,  it  is  not  indispensable  that  there  should  have  existed  actual  and 
positive  danger  at  the  time  of  the  homicide.    A  person  who  is  assaulted  in 

Rep.  370  ;  Kinglesmith  v.  Com.,  7  Ky.  L.  Rep. 
744 ;  Marcum  v.  Com.,  4  S.  W.  Rep.  786,  9  Ky. 
L.  Rep.  253  ;  Oakley  v.  Com.,  11  S.  W.  Rep.  72, 
10  Ky.  L.  Rep.  885  ;  Campbell  v.  Com.,  16  S.  W. 
Rep.  127,  13  Ky.  L.  Rep.  17;  Bates  v.  Com., 
19  S.  W.  Rep.  928,  14  Ky.  L.  Rep.  177;  Nantz 
v.  Com.,  20  S.  W.  Rep.  1096,  14  Ky.  L.  Rep. 
592;  Byrne  v.  Com.,  28  S.  W.  Rep.  481,  16  Ky. 
L.  Rep.  416;  Holloway  v.  Com.,  ]i  Bush  (Ky.) 
350;  Farris  v.  Com.,  (Ky.  1886)  1  S.  W.  Rep. 
729;  Short  v.  Com.,  (Ky.  1887)  4  S.  W.  Rep. 
810  ;  Agee  v.  Com.,  (Ky.  1887)  5  S.  W.  Rep.  47  ; 
Radford  v.  Com.,  (Ky.  1887)  5  S.  W.  Rep. 
343;  Stapleton  v.  Com.,  (Ky.  1887)  6  S.  W. 
Rep.  275  ;  Cook  v.  Com.,  86  Ky.  663  ;  Combs  v. 
Com.,  (Ky.  1888)  9  S.  VV.  Rep.  655;  Bates  v. 
Com.,  (Ky.  1892)  19  S.  W.  Rep.  928;  West 
v.  Com.,  (Ky.  1893)  23  S.  W.  Rep.  368;  Massie 
v.  Com.,  (Ky.  1894)  24  S.  W.  Rep.  611;  Ever- 
sole  v.  Com.,  (Ky.  1896)  34  S.  W.  Rep.  231  ; 
Warren  v.  Com.,  99  Ky.  370  ;  Austin  v.  Com., 
(Ky.  1897)  40  S.  W.  Rep.  905;  Smith  v.  Com., 
(Ky.  1897)  42  S.  W.  Rep.  1138;  Jones  v. 
Com.,  (Ky.  1898)  46  S.  W.  Rep.  217;  Smith 
v.  Com.,  (Ky.  1899)  50  S.  W.  Rep.  241  ;  Ire- 
land v.  Com.,  (Ky.  1900)  57  S.  W.  Rep.  616; 
Com.  v.  Rudert,  (Ky.  1901)  60  S.  W  Rep.  489. 

Louisiana.  —  State  v.  Chandler,  5  La.  Ann. 
489,  52  Am.  Dec.  599;  State  v.  Chopin,  10  La. 
Ann.  458:  State  v.  Swift,  14  La.  Ann.  839; 
State  v.  King,  22  La.  Ann.  454 ;  State  v.  Garic, 
35  La.  Ann.  970;  State  v.  Mitchell,  41  La.  Ann. 
1073;  State  v.  West,  45  La.  Ann.  14;  State  v. 
Lima,  48  La.  Ann.  121 2;  State  v.  Scossoni,  48 
La.  Ann.  1464;  State  v.  Sadler,  51  La.  Ann. 


211;  Darby  v.  State,  79  Ga.  63;  Woolfolk  v. 
State,  85  Ga.  69;  Hanye  v.  State,  99  Ga.  212; 
Keaton  v.  State,  99  Ga.  197  ;  Cumming  v.  State, 
99  Ga.  662;  Battle  v.  State,  103  Ga.  53; 
Stephens  v.  State,  105  Ga.  653  ;  Williams  v. 
State,  107  Ga.  721;  Dorsey  v.  State,  no  Ga. 
33I-. 

Idaho.  —  State  v.  Schieler,  (Idaho  1894)  37 
Pac.  Rep.  272. 

Illinois.  —  Schnier  People,  23  111.  1 1  ; 
Maher  v.  People,  24  111.  241,  citing  Campbell  v. 
People,  16  111.  17,  61  Am.  Dec.  49;  Murphy  v. 
People,  37  111.  447  ;  Williams  v.  People,  54  111. 
422 ;  Lawlor  v.  People,  74  111.  228 ;  Allen  v. 
People,  77  111.  484  ;  Davis  v.  People,  88  111.  350  ; 
Davison  v.  People,  90  111.  221  ;  Steinmeyer  v. 
People,  95  111.  383;  Belt  v.  People,  97  111.  461; 
Kinney  v.  People,  108  111.  519;  Crews  v.  Peo- 
ple, 120  111.  317;  Ritter  v.  People,  130  111.  255; 
Price  v.  People,  131  111.  223;  Walker  v.  People, 
133  111.  110;  Kota  v.  People,  136  111.  655;  En- 
right  v.  People,  155  111.  32;  McDonnall  v. 
People,  168  111.  93;  McCoy  «'.  People,  175  111. 
224. 

Indiana.  —  Fahnestock  v.  State,  23  Ind.  231; 
Kingen  v.  State,  45  Ind.  518;  Hicks  v.  State, 
51  Ind.  407;  Wall  v.  State,  51  Ind.  453;  West 
v.  State,  59  Ind.  113;  Meurer  v.  State,  129  Ind. 
587:  Fields  v.  State,  134  Ind.  46;  Trogdon  v. 
State,  133  Ind.  1  ;  Deilks  v.  State,  141  Ind.  23; 
Voght  v.  State,  145  Ind.  12. 

Indian  Territory.  —  Watkins  v.  U.  S.,  1  In- 
dian Ter.  364;  Williams  U.  S.,  (Indian  Ter. 
1902)  69  S.  W.  Rep.  871. 

Iowa.  —  State  v.  Thompson,  9  Iowa  188,  74 
Am.  Dec.  342;  State  v.  Benham,  23  Iowa  154, 

92  Am.  Dec.  417;  State  v.  Morphy,  33  Iowa 
270,  11  Am.  Rep.  122;  State  v.  Fraunburg,  40 
Iowa  555  ;  State  v.  Sullivan,  51  Iowa  142;  State 
v.  Middleham,  62  Iowa  150  ;  State  v.  Castello, 
62  Iowa  404 ;  State  v.  Shelton,  64  Iowa  333  ; 
State  v.  Crawford,  66  Iowa  318;  State  v. 
Sterrett,  68  Iowa  76  ;  State  v.  Cross,  68  Iowa 
180;  State  v.  Mahan,  68  Iowa  304;  State  v. 
Archer,  69  Iowa  420  ;  State  v.  Donnelly,  69 
Iowa  705,  58  Am.  Rep.  234;  State  v.  Thomp- 
son, 71  Iowa  503;  State  v.  Keasling,  74  Iowa 
528;  State  v.  Shreves,  81  Iowa  615;  State  v. 
Jones,  89  Iowa  182  ;  State  v.  Smith,  100  Iowa  1. 

Kansas.  —  Wise  v.  State,  2  Kan.  419,  85  Am. 
Dec.  595;  State  v.  Home,  9  Kan.  120;  State  v. 
Potter,  13  Kan.  414;  State  v.  Bohan,  19  Kan. 
29;  State  v.  Rose,  30  Kan.  501  ;  State  v.  Reed, 
53  Kan.  767,  42  Am.  St.  Rep.  322;  State  v. 
Petteys,  65  Kan.  625. 

Kentucky.  —  Young  v.  Com.,  6  Bush  (Ky.) 
320;  Kennedy  v.  Com.,  14  Bush  (Ky.)  340; 
Parsons  v.  Com.,  78  Ky.  102;  Fain  v.  Com.,  78 
Ky.  183,  39  Am.  Rep.  213;  Oder  v.  Com.,  80 
Ky.  32,  4  Ky.  L.  Rep.  18;  Lightfoot  v.  Com., 
80  Ky.  516  ;  Stanley  v.  Com.,  86  Ky.  440,  9  Am. 
St.  Rep.  305 :  Sparks  v.  Com.,  89  Ky.  644 ; 
Williams  v.  Com.,  qo  Ky.  596  :  Martin  v.  Com., 

93  Ky.  189:  Cockrill  v.  Com.,  95  Ky.  22;  Doolin 
v.  Com.,  95  Ky.  29  ;  Haverly  v.  Com.,  95  Ky. 
33;  Wade  v.  Com.,  106  Ky.  321  :  May  v.  Com., 
3  Ky.  L.  Rep.  474  ;  Palmer  v.  Com.,  6  Ky.  L. 


1397- 

Massachusetts.- — Com.  v.  O'Malley,  131  Mass. 
423- 

Michigan.  —  People  v.  Doe,  1  Mich.  451; 
Pond  v.  People,  8  Mich.  150;  Patten  v.  People, 
18  Mich.  314,  100  Am.  Dec.  173  ;  Burden  v. 
People,  26  Mich.  162:  Brownell  v.  People,  38 
Mich.  732:  People  v.  Lennon,  71  Mich.  298,  15 
Am.  St.  Rep.  259  ;  People  v.  Macard,  73  Mich. 
15;  People  v.  Pearl,  76  Mich.  207,  15  Am.  St. 
Rep.  304;  People  v.  Harris,  95  Mich.  87;  Peo- 
ple r.  Piper,  112  Mich.  644. 

Minnesota.  —  State  v.  Shippey,  10  Minn.  223, 
88  Am.  Dec.  70;  State  v.  Sorenson,  32  Minn. 
118. 

Mississippi.  —  Wesley  v.  State,  37  Miss.  327, 
75  Am.  Dec.  62;  Long  v.  State,  52  Miss.  23; 
Fortenberry  v.  State,  55  Miss.  403  ;  Parker  v. 
State,  55  Miss.  414;  Scott  v.  State,  56  Miss. 
287,  34  Am.  Rep.  444 ;  Spivey  v.  6tate.  58 
Miss.  858 :  Aldridge  v.  State,  59  Miss. 
250  :  Bang  v.  State,  60  Miss.  571  ;  Brabston  v. 
State,  68  Miss.  208 ;  Maury  v.  State,  68  Miss. 
605,  24  Am.  St.  Rep.  291  :  Hall  v.  State,  (Miss. 
1887)  1  So.  Rep.  351  ;  Lamar  v.  State,  64  Miss. 
428;  Maiden  v.  State,  (Miss.  1892)  n  So.  Rep. 
488:  Stricklin  v.  State,  (Miss.  1803)  13  So. 
Rep.  898;  Conner  7'.  State,  ("Miss.  1893)  13  So. 
Rep.  934  ;  Godwin  v.  State,  73  Miss.  873  ;  King 
v.  State,  (Miss.  1898)  23  So.  Rep.  766:  Mc- 
Crory  v.  State,  (Miss.  1899)  25  So.  Rep.  671  ; 
Hood  v.  State,  (Miss.  1900)  27  So.  Rep.  643; 
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such  a  way  as  to  induce  in  him  a  well-grounded  and  reasonable  belief  that  he 
is  in  imminent  danger  of  suffering  death  or  great  bodily  harm  will  be  justified 
in  defending  himself,  although  the  danger  be  not  real,  but  only  apparent. 
In  other  words,  he  is  justified  in  acting  upon  the  facts  as  they  appear  to  him 


Johnson  v.  State,  (Miss.  1900)  27  So.  Rep.  88o, 
79  Miss.  42;  Ellerbe  v.  State,  79  Miss.  to. 

Missouri.  —  State  v.  Hicks,  27  Mo.  588  ;  State 
v.  O'Connor,  31  Mo.  389;  State  v.  Sloan,  47 
Mo.  604;  State  v.  Harris,  59  Mo.  550; 
State  v.  Hays,  67  Mo.  692 ;  State  v.  Eaton, 
75  Mo.  586;  State  v.  Umfried,  76  Mo. 
404 ;  State  v.  Gee,  85  Mo.  650 ;  State  v.  Downs, 
91  Mo.  19;  State  v.  Hicks,  92  Mo.  431;  State 
v.  Tabor,  95  Mo.  585  ;  State  v.  McNamara,  100 
Mo.  100;  State  v.  Parker,  106  Mo.  218;  State 
v.  Dennison,  108  Mo.  541  ;  State  v.  Berkley, 
109  Mo.  665;  State  v.  Renfrow,  m  Mo. 
589;  State  v.  Kloss,  117  Mo.  591;  State 
v.  Robinson,  117  Mo.  649;  State  v.  Frazier, 
137  Mo.  317;  State  v.  Wright,  141  Mo.  333; 
State  v.  Cochran,  147  Mo.  514;  State  v.  Hol- 
lingsworth,  156  Mo.  178;  State  v.  Foley,  12 
Mo.  App.  431;  State  v.  Jump,  90  Mo.  171; 
State  v.  Rose,  92  Mo.  201  ;  State  v.  Swanagan, 
109  Mo.  233;  State  v.  Hyland,  144  Mo.  302; 
State  v.  Adler,  146  Mo.  18;  State  v.  Penning- 
ton, 146  Mo.  27;  State  v.  Smith,  164  Mo.  567. 

Montana.  —  State  v.  Cadotte,  17  Mont.  315; 
Territory  v.  Burgess,  8  Mont.  57  ;  State  v.  Rolla, 
21  Mont.  582;  State  v.  Sloan,  22  Mont.  293. 

Nebraska.  —  Vollmer  v.  State,  24  Neb.  838; 
Housh  v.  State,  43  Neb.  163;  Krchnavy  v. 
State,  43  Neb.  337  ;  Carleton  v.  State,  43  Neb. 
373- 

Nevada.  —  State  v.  Ferguson,  9  Nev.  106; 
State  v.  Stewart,  9  Nev.  120. 

New  Jersey. —  State  v.  Wells,  1  N.  J.  L.  486  ; 
Brown  v.  State,  62  N.  J.  L.  666. 

New  Mexico.  —  Territory  v.  Baker,  4  N. 
Mex.  117. 

New  York.  —  Shorter  v.  People,  2  N.  Y. 
193,  51  Am.  Dec.  286.  4  Barb.  (N.  Y.)  460; 
Patterson  v.  People,  46  Barb.  (N.  Y.)  625; 
People  v.  Lamb,  54  Barb.  (N.  Y.)  342;  People 
v.  Johnson,  139  N.  Y.  358;  People  v.  Ken- 
nedy, 159  N.  Y.  346,  70  Am.  St.  Rep.  557; 
People  v.  Austin,  (Oyer  &  T.  Ct.)  1  Park.  Crim. 
(N.  Y.)  154;  People  v.  Cole,  (Oyer  &  T.  Ct.) 
4  Park.  Crim.  (N.  Y.)  35  ;  Pfomer  v.  People, 
(Supm.  Ct.  Gen.  T.)  4  Park.  Crim.  (N.  Y.)  558; 
Uhl  v.  People,  (Supm.  Ct.  Gen.  T.)  5  Park. 
Crim.  (N.  Y.)  410;  People  v.  Walworth,  (Oyer 
&  T.  Ct.)  4  N.  Y.  Crim.  35S- 

North  Carolina.  —  State  v.  Yarbrough,  1 
Hawks  (8  N.  Car.)  78;  State  v.  Scott,  4  Ired. 
L.  (26  N.  Car.)  409,  42  Am.  Dec.  148;  State  v. 
Dixon,  75  N.  Car.  275;  State  v.  Matthews,  78 
N.  Car.  523;  State  v.  Mazon,  90  N.  Car.  676; 
State  v.  Rogers,  93  N.  Car.  523;  State  v. 
Gentry,  125  N.  Car.  733;  State  v.  Harris,  1 
Jones  L.  (46  N.  Car.)  190;  State  v.  Ussery,  118 
N.  Car.  1 1 77. 

Ohio.  —  Stewart  v.  State,  1  Ohio  St.  66  ;  Jor- 
dan v.  State,  7  Ohio  Cir.  Dec.  133,  13  Ohio  Cir. 
Ct.  471:  Carr  v.  State,  11  Ohio  Cir.  Dec.  -553, 
21  Ohio  Cir.  Ct.  43  :  Cook  v.  State,  3  Ohio  Dec. 
(Reprint)  136,  3  Wkly.  L.  Gaz.  344;  State  v. 
EHiott,  11  Ohio  Dec.  (Reprint)  332,  26  Cine. 
L.  Bui.  116.  See  also  Darling  v.  Williams,  35 
Ohio  St.  58. 


Oklahoma.  —  Mahaffey  v.  Territory,  11  Okla. 
213. 

Oregon.  —  Goodall  v.  State,  1  Oregon  333,  80 
Am.  Dec.  396  ;  State  v.  Morey,  25  Oregon  241  ; 
State  v.  Tarter,  26  Oregon  38  ;  State  v.  Porter, 
32  Oregon  135;  State  v.  Bartmess,  33  Oregon 
1 10. 

Pennsylvania.  —  Logue  v.  Com.,  38  Pa.  St. 
265,  80  Am.  Dec.  481  ;  Com.  v.  Drum,  58  Pa. 
St.  9;  Pistorius  v.  Com.,  84  Pa.  St.  158;  Com. 
v.  Ware,  137  Pa.  St.  465  ;  Com.  v.  Breyessee, 
160  Pa.  St.  451,  40  Am.  St.  Rep.  729;  Com.  v. 
McGowan,  189  Pa.  St.  641,  69  Am.  St.  Rep. 
836  ;  Com.  v.  Herold,  5  Pa.  Dist.  623  ;  Com.  v. 
Weathers,  7  Kulp  (Pa.)  1  ;  Com.  v.  Brown,  7 
Pa.  Co.  Ct.  640 ;  Com.  v.  Wireback,  43  W.  N. 
C.  (Pa.)  506,  190  Pa.  St.  138,  70  Am.  St.  Rep. 
625. 

South  Carolina.  —  State  v.  Turner,  29  S.  Car. 
34,  13  Am.  St.  Rep.  706;  State  v.  Ariel,  38  S. 
Car.  221;  State  v.  Mcintosh,  40  S.  Car.  349; 
State  v.  Trammell,  40  S.  Car.  331,  42  Am.  St. 
Rep.  874 ;  State  v.  Sullivan,  43  S.  Car.  205 : 
State  v.  Cannon,  52  S.  Car.  452 ;  State  v.  Jones, 
29  S.  Car.  201  ;  State  v.  Bodie,  33  S.  Car.  117: 
State  v.  Littlejohn,  33  S.  Car.  599;  State  v. 
Symmes,  40  S.  Car.  383  ;  State  v.  Corley,  43  S. 
Car.  127. 

Tennessee.  —  Barnard  v.  State,  88  Tenn.  183; 
McDonald  v.  State,  89  Tenn.  161  ;  State  v. 
Foutch,  96  Tenn.  242;  Johnson  v.  State,  100 
Tenn.  254;  Hamilton  v.  State,  101  Tenn.  420; 
Moore  v.  State,  96  Tenn.  209 ;  Draper  v.  State. 
4  Baxt.  (Tenn.)  252;  Jackson  v.  State,  6  Baxt. 
(Tenn.)  452;  Greer  v.  State,  6  Baxt.  (Tenn.) 
629;  Williams  v.  State,  3  Heisk.  (Tenn.)  394; 
Young  v.  State,  11  Humph.  (Tenn.)  201  :  Allsup 
v.  State,  s  Lea  (Tenn.)  369;  Taylor  v.  State,  6 
Lea  (Tenn.)  238;  Hull  v.  State,  6  Lea  (Tenn.) 
249;  Holcomb  v.  State,  8  Lea  (Tenn.)  417; 
Souey  v.  State,  13  Lea  (Tenn.)  472;  Copeland 
v.  State,  7  Humph.  (Tenn.)479  ;  Young  v.  State, 
11  Humph.  (Tenn.)  201;  Grainger  v.  State,  5 
Yerg.  (Tenn.)  459,  26  Am.  Dec.  278 ;  Rippy  v. 
State,  2  Head  (Tenn.)  217;  Morgan  v.  State,  3 
Sneed  (Tenn.)  475  ;  State  v.  Bowling,  3  Shan- 
non Tenn.  Cas.  110. 

Texas.  —  Lander  v.  State,  12  Tex.  462;  Hin- 
ton  v .  State,  24  Tex.  454 ;  Williams  v.  State, 
2  Tex.  App,  271  ;  West  v.  State,  2  Tex.  App. 
460;  Blake  v.  State,  3  Tex.  App.  581  ;  Cheek  v. 
State,  4  Tex.  App.  444;  Brumley  v.  State,  21 
Tex.  App.  222,  57  Am.  Rep.  612;  Bonnard  v. 
State,  25  Tex.  App.  173,  8  Am.  St.  Rep.  431  ; 
Bean  v.  State,  25  Tex.  App.  346  ;  Meuly  v.  State, 

26  Tex.  App.  274,  8  Am.  St.  Rep.  477  ;  High  v. 
State,  26  Tex.  App.  545,  8  Am.  St.  Rep.  488; 
Miller  v.  State,  27  Tex.  App.  63  ;  Kelly  v.  State, 

27  Tex.  App.  562 ;  Gonzales  v.  State,  28  Tex. 
App.  130;  Boyd  v.  State,  28  Tex.  App.  137; 
Cochran  v.  State,  28  Tex.  App.  422 ;  Garello  v. 
State,  31  Tex.  Crim.  56;  Sutton  v.  State,  31 
Tex.  Crim.  297 ;  Sullivan  v.  State,  31  Tex. 
Crim.  486,  37  Am.  St.  Rep.  826  ;  Coyle  v.  State, 
31  Tex.  Crim.  604;  Chalk  v.  State,  35  Tex. 
Crim.  116;  Patillo  v.  State,  22  Tex.  App.  586} 
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Reason  for  Eight. 


SELF-DEFENSE. 


Danger  and  Necessity. 


at  the  time,  and  is  not  to  be  judged  by  the  facts  as  they  actually  are  or  as 
they  appear  to  the  jury.  Though  it  may  afterwards  be  ascertained  that  there 
was  no  actual  danger,  as  where  one  is  threatened  with  an  unloaded  pistol,  yet 
the  slayer  has  a  right  to  kill  in  self-defense  if  the  danger  is  reasonably  apparent. ' 


Spearman  v.  State,  23  Tex.  App.  224 ;  Conner 
v.  State,  23  Tex.  App.  378 ;  Barron  v.  State,  23 
Tex.  App.  462  ;  Tillery  v.  State,  24  Tex.  App. 
251  ;  Allen  v.  State,  24  Tex.  App.  216  ;  Thomp- 
son v.  State,  24  Tex.  App.  383  ;  Thumm  v.  State, 
24  Tex.  App.  667  ;  Humphries  v.  State,  25  Tex. 
App.  126;  Reed  v.  State,  (Tex.  Crim.  1892)  20 
S.  VV.  Rep.  709;  Willingham  v.  State,  (Tex. 
Crim.  1893)  22  S.  W.  Rep.  925;  Cavil  v.  State, 
(Tex.  Crim.  1894)  25  S.  W.  Rep.  628;  Smith  v. 
State,  33  Tex.  Crim.  513;  Garner  v.  State,  34 
Tex.  Crim.  356  ;  Reeves  v.  State,  34  Tex.  Crim. 
483;  Stacey  v.  State,  (Tex.  Crim.  1895)  33  S. 
W.  Rep.  348;  Sargent  v.  State,  35  Tex.  Crim. 
325  ;  Myers  v.  State,  (Tex.  Crim.  1896)  33  S. 
W.  Rep.  865  ;  Carter  v.  State,  37  Tex.  Crim.  403  ; 
Price  v.  State,  36  Tex.  Crim.  403 ;  Rucker  v. 
State,  (Tex.  Crim.  1897)  40  S.  W.  Rep.  991  ; 
Mitchell  v.  State,  38  Tex.  Crim.  170;  Williford 
v.  State,  38  Tex.  Crim.  393  ;  McNeal  v.  State, 
(Tex.  Crim.  1901)  60  S.  W.  Rep.  762;  Stanley 
v.  State,  (Tex.  Crim.  1898)  44  S.  W.  Rep.  519; 
Todd  State,  (Tex.  Crim.  1898)  44  S.  W.  Rep. 
1096;  Glaze  v.  State,  (Tex.  Crim.  1898)  45  S. 
W.  Rep.  903  ;  Swann  1:  State,  39  Tex.  Crim. 
310;  Coleman  v.  State,  40  Tex.  Crim.  137; 
Bruce  v.  State,  41  Tex.  Crim.  27 ;  Griffin  v. 
State,  (Tex.  Crim.  1899)  53  S.  W.  Rep.  848; 
Courtney  v.  State,  (Tex.  Crim.  1900)  57  S.  W. 
Rep.  654 ;  McCandless  v.  State,  (Tex.  Crim. 
1900)  57  S.  W.  Rep.  672;  Casner  v.  State,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  821  ;  Swanner  v. 
State.  (Tex.  Crim.  1900)  58  S.  W.  Rep.  72; 
Manis  v.  State,  41  Tex.  Crim.  614;  Lankster  v. 
State,  (Tex.  Crim.  1900)  59  S.  W.  Rep.  888; 
Graham  v.  State,  (Tex.  Crim.  1901)  61  S.  W. 
Rep.  714;  Seeley  v.  State,  (Tex.  Crim.  1901) 
63  S.  W.  Rep.  309;  Herrington  v.  State,  (Tex. 
Crim.  1901)  63  S.  W.  Rep.  562;  Cogdell  v. 
State,  (Tex.  Crim.  1901)  63  S.  W.  Rep.  64s; 
Aiken  v.  State,  (Tex.  Crim.  1901)  64  S.  W.  Rep. 
57;  Brady  v.  State,  (Tex.  Crim.  1901)  65  S.  W. 
Rep.  521  :  Hall  v.  State,  (Tex.  Crim.  1902)  66 
S.  W.  Rep.  783  ;  Williams  v.  State,  (Tex.  Crim. 
1902)  69  S.  W.  Rep.  415. 

Utah.  —  People  v.  Olsen,  4  Utah  413. 

Vermont.  —  State  v.  Perrigo,  67  Vt.  406. 

Virginia.  —  Brown  v.  Com.,  86  Va.  466 ; 
Stoneman  v.  Com.,  25  Gratt.  (Va.)  887  ;  Byrd 
v.  Com.,  89  Va.  536  ;  Field  v.  Com.,  89  Va.  690. 

Washington.  —  State  v.  Carter,  15  Wash.  121. 

West  Virginia.  —  State  v.  Abbott,  8  W.  Va. 
741;  State  v.  Cain,  20  W.  Va.  680;  State  v. 
Zeigler,  40  W.  Va.  593- 

Wisconsin.  —  Richards  v.  State,  82  Wis.  172; 
Frank  v.  State,  94  Wis.  211;  Perugi  v.  State, 
104  Wis.  230,  76  Am.  St.  Rep.  865. 

Wyoming.  —  Ross  v.  State,  8  Wyo.  351. 

Right  Begins  and  Ends  with  Necessity.  — 
Brendendick  v.  State,  (Tex.  Crim.  1896)  34  S. 
W.  Rep.  115. 

A  Previously  Formed  Design  on  the  part  of  the 
defendant  to  take  the  life  of  the  deceased  will 
not,  of  itself,  preclude  the  idea  of  self-defense. 
Karr  v.  State,  106  Ala.  1.  See  also  Hornsby  v. 
State,  94  Ala.  55;  People  v.  Barry,  31  Cal.  357. 


Malice  Toward  the  Deceased  does  not  always 
deprive  the  slayer  of  the  right  of  self-defense. 
Cannon  v.  State,  57  Miss.  147 ;  Pickens  v.  State, 

61  Miss.  52. 

Bystander  Killed.  —  If  the  killing  of  the  party 
intended  to  be  killed  would,  under  all  the  cir- 
cumstances, have  been  excusable  or  justifiable 
homicide  upon  the  theory  of  self-defense,  then 
the  unintended  killing  of  a  bystander  by  a  ran- 
dom shot,  fired  in  the  proper  and  prudent  exer- 
cise of  such  self-defense,  is  also  excusable  or 
justifiable.  Pinder  v.  State,  27  Fla.  370,  26  Am. 
St.  Rep.  75. 

Shooting  to  Disable.  —  The  fact  that  the  de- 
fendant shot  at  the  deceased  not  intending  to 
kill,  but  to  disable  him,  makes  it  not  the  less  a 
justifiable  homicide  committed  in  self-defense. 
State  v.  Jones,  79  Mo.  441. 

One  Cannot  Take  Life  of  Innocent  Person  to 
Protect  Himself  from  Co-conspirator.  —  Leach  v. 
State,  99  Tenn.  594. 

May  Slay  Either  One  or  All  of  Several  Persons 
if  Apparently  Necessary.  —  Stell  v.  State,  (Tex. 
Crim.  1900)  58  S.  W.  Rep.  75. 

Both  Parties  Acting  in  Self-defense.  —  In  point 
of  fact  as  well  as  matter  of  law,  it  is  not  correct 
to  say  that  two  persons  cannot  engage  in  mortal 
combat  and  each  be  acting  in  self-defense. 
Many  cases  could  be  imagined,  and  doubtless 
have  occurred,  where  two  persons  might,  rea- 
sonably judging  by  appearances  of  danger  as  pre- 
sented to  them,  fight  to  the  death  for  their  lives, 
and  both  be  acting  within  the  law  of  self-de- 
fense.   Bradburn  v.  U.  S.,  3  Indian  Ter.  604. 

1.  Reasonable  Appearance  of  Danger  the  Test.  — 
Alabama.  —  Oliver  v.  State,  17  Ala.  587;  Car- 
roll v.  State,  23  Ala.  28,  58  Am.  Dec.  282 ;  De 
Arman  v.  State,  71  Ala.  351  ;  Rogers  v.  State, 

62  Ala.  170;  Keith  v.  State,  97  Ala.  32;  Thomas 
v.  State,  106  Ala.  19;  Abernathy  v.  State,  129 
Ala.  85. 

Arkansas.  —  Smith  v.  State,  59  Ark.  132,  43 
Am.  St.  Rep.  20. 

California.  —  People  v.  Miles,  55  Cal.  207; 
People  v.  Herbert,  61  Cal.  544. 

Florida.  —  Hubbard  v.  State,  37  Fla.  156; 
Alvarez  v.  State,  41  Fla.  532. 

Illinois.  —  Campbell  v.  People,  16  111.  17,  61 
Am.  Dec.  49;  Walker  v.  People,  133  111.  110. 

Indiana.- —  Enlow  v.  State,  154  Ind.  664. 

Iowa.  —  State  v.  Neeley,  20  Iowa  108;  State 
v.  Collins,  32  Iowa  36 ;  State  v.  Donahoe,  78 
Iowa  486. 

Kentucky.  —  Rapp  v.  Com.,  14  B.  Mon.  (Ky.) 
494 ;  Payne  v.  Com.,  1  Met.  (Ky.)  373 ;  Berry 
v.  Com.,  10  Bush.  (Ky.)  16;  Lancaster  v.  Com., 
(Ky.  1887)  4  S.  W.  Rep.  320;  Stanley  v.  Com., 
86  Ky.  440;  Nantz  v.  Com.,  (Ky.  1893)  20  S. 
W.  Rep.  1096;  Cockrill  v.  Com.,  95  Ky.  22; 
Doolin  v.  Com.,  95  Ky.  29. 

Michigan.  —  Pond  v.  People,  8  Mich.  150; 
Hurd  v.  People,  25  Mich.  405. 

M ississippi.  —  Blalack  v.  State,  79  Miss.  517; 
McCrory  v.  State,  (Miss.  1899)  25  So.  Rep.  671. 

Missouri.  —  State  v.  Starr,  38  Mo.  270;  State 
v.  Eaton,  75  Mo.  591  ;  State  v.  Johnson,  76  Mo. 
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Reason  for  Right. 


SELF-DEFENSE. 


Danger  and  Necessity. 


The  peril  need  not  be  real,  but,  if  not,  it  must  appear  to  be  so;  and  this 
appearance  must  be  the  real  semblance  of  the  situation  —  the  real  aspect  of 
affairs  which  is  presented  to  the  defendant  —  though  the  situation  itself  may 
not,  in  fact,  be  what  the  semblance  presents  it  to  be.* 

c.  Imminence  of  Danger.  —  The  danger,  or  apparent  danger,  must  be 
imminent,  impending,  present,  not  prospective;  not  even  in  the  near  future. 
Human  life  must  not  be  sacrificed  under  the  apprehension  of  prospective, 
probable  danger  even  in  the  near  future.2 

d.  Belief  in  Danger.  —  There  must  not  only  have  been  danger  or 
apparent  danger  to  the  slayer,  but  he  must  have  apprehended  such  danger, 
and  must  really  have  acted  under  the  influence  of  fear,3  and  not  in  a  spirit 
of  revenge.4 

e.  Reasonableness  of  Apprehension.  —  To  justify  the  killing  of 
another  on  the  ground  of  fear  of  great  bodily  harm,  there  must  be  reasonable 
cause  for  such  fear,  and  it  is  not  sufficient  to  show  that  the  slayer  was  in 
actual  fear.8  Fear  that  one's  life  is  in  danger  will  not  excuse  a  homicide  in 
the  absence  of  an  overt  act  or  hostile  demonstration  on  the  part  of  the 
deceased.6 

Fears  of  Reasonable  Man.  —  It  should  appear  that  the  circumstances  in  which 
the  slayer  was  placed  were  such  as  would  have  produced  the  fear  of  death  or 
great  bodily  harm  in  the  mind  of  a  reasonable  man  —  one  reasonably  prudent, 


121  ;  State  v.  Harrod,  102  Mo.  590;  State  v. 
Crawford,  115  Mo.  620;  State  v.  Smith,  125 
Mo.  2.  See  also  State  v.  McCollum,  119  Mo. 
469. 

New  York.  —  Shorter  v.  People,  2  N.  Y.  197, 
51  Am.  Dec.  286. 

North  Carolina.  —  State  v.  Scott,  4  Ired.  L. 
(26  N.  Car.)  409,  42  Am.  Dec.  148. 

Ohio.  —  Stewart  v.  State,  1  Ohio  St.  71; 
Marts  v.  State,  26  Ohio  St.  162;  Goins  v.  State, 
46  Ohio  St.  457. 

Pennsylvania.  —  Logue  v.  Com.,  38  Pa.  St. 
265,  80  Am.  Dec.  481  ;  Murray  v.  Com.,  79  Pa. 
St.  317. 

Texas.  —  Munden  v.  State,  37  Tex.  353  ;  Mar- 
noch  v .  State,  7  Tex.  App.  269  ;  Pharr  v.  State, 
7  Tex.  App.  472 ;  Richardson  v.  State,  7  Tex. 
App.  486;  Riptoe  v.  State,  (Tex.  Crim.  1897) 
42  S.  W.  Rep.  381  ;  Williford  v.  State,  38  Tex. 
Crim.  393:  Norris  v.  State,  (Tex.  Crim.  1901) 
61  S.  W.  Rep.  493- 

Virginia.  —  Brown  v.  Com.,  86  Va.  466. 

And  see  supra.  II.  1.  a.,  note  2. 

Appearance  of  Danger  to  Be  Viewed  from  Slayer's 
Standpoint.  —  People  v.  Bruggy,  93  Cal.  476 ; 
Munday  v.  Com.,  81  Ky.  233;  Amos  v.  Com., 
(Ky.  1894)  28  S.  W.  Rep.  152  ;  State  v.  Wyse, 
33  S.  Car.  582;  Garello  v.  State,  31  Tex.  Crim. 
56  ;  Carter  v.  State,  37  Tex.  Crim.  403  ;  Willi- 
ford v.  State,  38  Tex.  Crim.  393 ;  Sargent  v. 
State,  35  Tex.  Crim.  325  ;  McGlothlin  v.  State, 
(Tex.  Crim.  1899)  53  S.  W.  Rep.  869. 

1.  Appearance  of  Danger  Must  Be  Real.  — 
Harris  v.  State,  96  Ala.  24. 

2.  Future  Danger  Insufficient.  —  Acers  v.  U. 
S.,  164  U.  S.  388;  Dolan  v.  State,  81  Ala.  11  ; 
Palmore  v.  State,  29  Ark.  248  ;  People  v.  Sam- 
sels,  66  Cal.  99;  State  v.  Benham,  23  Iowa  154, 
92  Am.  Dec.  417;  Kennedy  v.  Com.,  14  Bush 
(Ky.)  352;  Com.  v.  Rudert,  (Ky.  1901)  60  S. 
W.  Rep.  489;  Logue  v.  Com.,  38  Pa.  St.  265,  80 
Am.  Dec.  481  ;  Bush  v.  State,  40  Tex.  Crim.  539. 

Imminent  Danger  Defined.  —  U.  S.  v.  Outer- 


bridge,  s  Sawy.  (U.  S.)  620,  27  Fed.  Cas.  No. 
15,978. 

Facts  of  Entire  Transaction  to  Be  Considered.  — 

The  true  rule  is,  that  the  facts  on  which  the 
justification  rests  must  appear  from  all  the  facts 
and  circumstances  of  the  entire  transaction, 
taken  as  a  series  of  events,  and  be  real,  and  be 
acted  on  in  good  faith  by  the  defendant.  To 
confine  the  attention  to  the  very  moment  when 
the  blow  is  given  would  in  many  cases  be  un- 
just, and  be  equivalent  to  debarring  a  party  of 
the  benefit  of  the  right  of  self-defense  alto- 
gether. Allsup  v.  State,  5  Lea  (Tenn.)  362; 
Hull  v.  State,  6  Lea  (Tenn.)  259. 

3.  Necessity  of  Apprehension  of  Danger.  — 
Walker  v.  State,  97  Ga.  350  ;  Trogdon  v.  State, 
133  Ind.  1  ;  State  v.  Matthews,  78  N.  Car.  534; 
State  v.  Gentry,  125  N.  Car.  733;  Rippy  v. 
State,  2  Head  (Tenn.)  217;  Williams  v.  State, 
3  Heisk.  (Tenn.)  394;  Draper  v.  State,  4  Baxt. 
(Tenn.)  246. 

4.  Revenge. —  People  v.  Batchelder.  27  Cal. 
69,  85  Am.  Dec.  231  ;  People  v.  Williams,  32 
Cal.  280  ;  Teal  v.  State,  22  Ga.  75,  68  Am.  Dec. 
482 ;  Wortham  v.  State,  70  Ga.  336 ;  Lyons  v. 
People,  137  111.  602;  Appleton  v.  People,  171  111. 
473- 

5.  Mere  Fear  Insufficient.  —  Creek  v.  State,  24 
Ind.  151  ;  Odette  v.  State,  90  Wis.  258. 

Reasonableness  of  Slayer's  Apprehension  a  Ques- 
tion for  Jury.  —  Ellis  v.  State,  152  Ind.  326; 
State  v.  Abarr,  39  Iowa  185  ;  State  v.  Bohan,  19 
Kan.  28  ;  State  v.  Gonce,  87  Mo.  627 ;  State  v. 
Downs,  91  Mo.  19;  State  v.  Harris,  1  Jones  L. 
(46  N.  Car.)  190;  State  v.  Rogers,  93  N.  Car. 
523 ;  Goodall  v.  State,  1  Oregon  333,  80  Am. 
Dec.  396  :  Blake  v.  State,  3  Tex.  App.  581. 

6.  Overt  Act  Necessary.  —  Roberts  v.  State,  65 
Ga.  430;  State  v.  Jackson,  44  La.  Ann.  160; 
State  v.  Thompson,  83  Mo.  258 ;  Real  v.  People, 
42  N.  Y.  270,  55  Barb.  (N.  Y.)  551  ;  State  v. 
Cain,  20  W.  Va.  681.  See  also  Wynne  v.  State, 
(Tex.  Crim.  1899)  51  S.  W.  Rep.  909;  Barkman 
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courageous,  and  self-possessed.1  To  justify  the  taking  of  human  life  the  law 
makes  no  discrimination  in  favor  of  a  coward  or  a  drunkard,  or  any  particular 
individual,  but  the  circumstances  must  be  such  as  to  justify  the  fears  of  a 
reasonable  man.* 

/.  What  Apprehended  Danger  Sufficient.  —  At  common  law,  and 
generally  under  statutes  defining  justifiable  or  excusable  homicide,  a  person 
has  the  same  right  of  self-defense  in  defending  his  person  from  great  bodily 
harm  that  he  has  in  defending  his  life.3  Danger  of  a  mere  indignity,  or  of  a 
battery  from  which  great  bodily  harm  could  not  reasonably  be  apprehended, 
will  not  justify  the  taking  of  life.4  Any  serious  bodily  harm  apprehended 
from  a  felonious  attack,  such  as  mayhem,  for  example,  would  not  merely 
excuse  but  justify  extreme  resistance.  A  man  cannot  be  required,  when 
hard  pressed,  to  draw  very  fine  distinctions  concerning  the  extent  of  the 
injury  that  may  probably  be  inflicted  upon  him.5 


v.  State,  4  Tex.  Crim.  105.  And  see  infra, 
this  section,  Threats. 

1.  Reasonable  Man  the  Test — United  States. 
—  Allen  v.  U.  S.,  150  U.  S.  551  ;  Hickory  v.  U. 
S.,  151  U.  S.  303. 

Alabama.  —  Christian  v.  State,  96  Ala.  89; 
Roden  v.  State,  97  Ala.  54. 

California.  —  People  v.  Hurley,  8  Cal.  390; 
People  v.  Batchelder,  27  Cal.  69,  85  Am.  Dec. 
231  ;  People  v.  Williams,  32  Cal.  280. 

Florida.  —  Lane  v.  State,  (Fla.  1902)  32  So. 
Rep.  896. 

Georgia.  —  Teal  v.  State,  22  Ga.  75,  68  Am. 
Dec.  482  ;  Wortham  v.  State,  70  Ga.  336. 

Illinois.  —  Gainey  v.  People,  97  111.  270,  37 
Am.  Rep.  109;  Lyons  v.  People,  137  111.  602; 
Appleton  v.  People,  171  111.  473. 

Iowa.  —  State  v.  Shreves,  81  Iowa  615. 

Louisiana.  —  State  v.  West,  45  La.  Ann.  14. 

Mississippi.  —  Kendrick  v.  State,  55  Miss. 
436 ;  Saffold  v.  State,  76  Miss.  258. 

Nevada.- — State  v.  Stewart,  9  Nev.  120. 

South  Carolina.  —  State  v.  McGreer,  13  S. 
Car.  466  :  State  v.  Jackson,  32  S.  Car.  27. 

But  see  Martin  v.  State,  9  Ohio  Cir.  Dec. 
621;  State  v.  Cain,  20  W.  Va.  710. 

Negligent  Apprehension  No  Defense. — U.  S. 
v.  Heath,  19  Wash.  L.  Rep.  (D.  C.)  818. 

2.  Fears  of  Coward  or  Drunken  Man.  — 
Smith  v.  State,  25  Fla.  517;  Teal  v.  State,  22 
Ga.  75,  68  Am.  Dec.  482 ;  Golden  v.  State,  25 
Ga.  527;  Gallery  v.  State,  92  Ga.  463;  State  v. 
Mullen,  14  La.  Ann.  577  ;  People  v.  Coughlin,  67 
Mich.  466;  Coil  v.  State,  62  Neb.  15. 

3.  Killing  to  Prevent  "  Great  Bodily  Harm  "  — 
Alabama.  —  Kirby  v.  State,  89  Ala.  63;  Horn 
v.  State,  98  Ala.  23. 

Arkansas.  —  Rogers  v.  State,  60  Ark.  76,  46 
Am.  St.  Rep.  154. 

California.  —  People  v.  Bruggy,  93  Cal.  476. 

Colorado.  —  Ritchey  v.  People,  23  Colo.  314. 

Florida.  —  Garner  v.  State,  28  Fla.  113,  29 
Am.  St.  Rep.  232. 

Illinois.  —  Reins  v.  People,  30  111.  256. 

Indiana.  —  Kingen  v.  State,  45  Ind.  518. 

Iowa.  —  State  v.  Benham,  23  Iowa  154,  92 
Am.  Dec.  417;  State  v.  Burke,  30  Iowa  331; 
State  v.  Fraunburg,  40  Iowa  555. 

Kansas.  — ■  State  v.  Petteys,  65  Kan.  625. 

Kentucky.  —  Minton  v.  Com.,  79  Ky.  461. 

Louisiana.  —  State  v.  Chandler,  5  La.  Ann. 
489,  52  Am.  Dec.  599. 

Mississippi.  —  Cotton  v.  State,  31  Miss.  504; 
McDaniel  v.  State,  8  Smed.  &  M.  £Miss.)  401, 


47  Am.  Dec.  93  ;  Green  v.  State,  28  Miss.  687  ; 
Evans  v.  State,  44  Miss.  762 ;  Chase  v.  State, 
'46  Miss.  683. 

New  Jersey.  —  State  v.  Bonofiglio,  67  N.  J.  L. 
239.  See  also  State  v.  Wells,  1  N.  J.  L.  486,  1 
Am.  Dec.  21 1. 

Nezv  Mexico.  —  Territory  v.  Baker,  4  N.  Mex. 
117. 

New  York.  — ■  Shorter  v.  People,  2  N.  Y.  193, 
51  Am.  Dec.  286. 

North  Carolina.  —  State  v.  Ingold,  4  Jones  L. 
(49  N.  Car.)  216,  67  Am.  Dec.  283. 

Tennessee.  —  Young  v.  State,  1 1  Humph. 
(Tenn.)  200 ;  Rippy  v.  State,  2  Head  (Tenn.) 
220;  Greer  v.  State,  6  Baxt.  (Tenn.)  629. 

Texas.  —  Anderson  v.  State,  1  Tex.  App.  730  ; 
High  v.  State,  26  Tex.  App.  545,  8  Am.  St.  Rep. 
488  ;  Fuller  v.  State,  30  Tex.  App.  559  ;  Walters 
v.  State,  (Tex.  Crim.  1897)  40  S.  W.  Rep.  794; 
Bryant  v.  State,  (Tex.  Crim.  1898)  47  S.  W. 
Rep.  373  ;  Bruce  v.  State,  41  Tex.  Crim.  27. 

Utah.  —  People  v.  Olsen,  4  Utah  413. 

"  Great  Bodily  Injury  "  Defined.  —  "  It  means  a 
'  great  bodily  injury,'  as  distinguished  from  one 
that  is  slight  or  moderate,  such  as  would  ordi- 
narily be  inflicted  by  an  assault  and  battery 
with  the  hand  or  fist  without  a  weapon.  To 
put  one  in  danger  of  great  bodily  injury  from 
an  assault,  something  more  than  attack  with  the 
hand  or  fist  would  usually  be  required,  and  it 
would  rarely  happen  that  one  might  lawfully 
take  the  life  of  another  to  avoid  an  assault  with 
the  fist  only."  Rogers  v.  State,  60  Ark.  76,  46 
Am.  St.  Rep.  154. 

"  Enormous  "  Not  Synonymous  with  "  Great." 
—  McDonald  v.  State,  89  Tenn.  161.  See  also 
Ritchey  v.  People,  23  Colo.  314.  But  see  State 
v.  Murdy,  81  Iowa  603. 

In  Georgia,  by  statute,  the  injury  to  justify  the 
killing,  caused  by  an  assault  made  by  the  de- 
ceased, must  be  an  attempt  to  commit  a  felony 
of  some  sort.  Simmons  v.  State,  79  Ga.  696  ; 
Battle  v.  State,  103  Ga.  53;  Freeman  v.  State, 
112  Ga.  48. 

4.  Simple  Battery  Will  Not  Justify.  —  Noles 
v.  State,  26  Ala.  31,  62  Am.  Dec.  711  ;  Eiland  v. 
State,  52  Ala.  322  ;  Davis  v.  State,  92  Ala.  20  ; 
State  v.  Benham,  23  Iowa  154,  92  Am.  Dec.  417; 
Short  v.  Com.,  4  S.  W.  Rep.  810,  9  Ky.  L.  Rep. 
255;  McDaniel  v.  State,  8  Smed.  &  M.  (Miss.) 
401,  47  Am.  Dec.  93;  State  v.  Ferguson,  26  Mo. 
App.  8 ;  Grainger  v.  State,  5  Yerg.  (Tenn.)  459, 
26  Am.  Dec.  278. 

5,  Brownell  v.  People,  38  Mich.  732. 
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g.  Use  of  Reasonably  Necessary  Force.  — The  right  of  self-defense 
is  simply  the  right  to  repel  force  by  force.  The  repellant  force  thus  permitted 
to  be  used  must  be  protective,  and  not  merely  aggressive.  When  protection 
is  achieved  the  legitimate  end  of  the  force  allowed  to  be  resorted  to  is  accom- 
plished. It  should  then  cease.  In  repelling  an  assault,  therefore,  only  such 
force  should  be  employed  as  is  reasonably  necessary.1  And  so,  as  a  general 
rule,  a  person  is  not  justified  in  using  a  deadly  weapon  to  repel  an  attack  with 
the  naked  hand.2  But  even  in  such  cases,  if  the  person  thus  assailed  reason- 
ably apprehends  death  or  great  bodily  harm,  he  may  make  use  of  such  a 
weapon.3  Whether  a  person  who  is  assaulted  by  another  will  be  justified  in 
using  such  violence  in  his  resistance  as  will  produce  death  must  depend  upon 
the  nature  of  the  assault,  and  the  circumstances  under  which  it  was  com- 
mitted. It  may  be  of  such  a  character  that  the  party  assaulted  may  reason- 
ably apprehend  death  or  great  bodily  violence  to  his  person,  and  in  order  to 
protect  himself  from  such  an  assault  he  may  kill  his  adversary.4 

2.  Provocation.  —  Provocation  is  not  an  element  in  the  right  of  self- 
defense,5  and,  therefore,  neither  opprobrious  words,  abusive  language,  nor 
offensive  gestures  can  justify  or  excuse  a  man  for  killing  another.6 

3.  Threats  —  Threats  alone  never  justify  or  excuse  a  homicide.  There 
must  have  been,  at  the  time  of  the  killing,  some  conduct  on  the  part  of  the 
deceased,  some  overt  act,  some  demonstration  or  apparent  demonstration  of 
an  intent,  coupled  with  ability,  to  take  life  or  inflict  great  bodily  harm,  in  order 
for  the  accused  to  establish  the  plea  of  self-defense.7 


1.  Rule  as  to  Amount  of  Force  —  England. — 
Meade's  Case,  i  Lewin  C.  C.  184. 

Alabama.  —  Noles  v.  State,  26  Ala.  31,  62 
Am.  Dec.  711;  Hughey  v.  State,  47  Ala.  97; 
Lewis  v.  State,  51  Ala.  1  ;  Askew  v.  State,  94 
Ala.  4,  33  Am.  St.  Rep.  83  ;  Springfield  v.  State, 
96  Ala.  81,  38  Am.  St.  Rep.  85. 

California.- — People  v.  Griner,  124  Cal.  19. 

Delaware.  —  See  State  v.  Trusty,  1  Penn. 
(Del.)  319- 

Georgia.  —  Ray  v.  State,  15  Ga.  223. 

Illinois.  —  Greschia  v.  People,  53  111.  295  ; 
Davis  v.  People,  88  111.  350. 

Indiana.  —  Hicks  v.  State,  51  Ind.  407. 

loiva.  —  State  v.  Thompson,  9  Iowa  188,  74 
Am.  Dec.  342;  State  v.  Benham,  23  Iowa  154, 
92  Am.  Dec.  417. 

Kentucky.  —  Amos  v.  Com.,  (Ky.  1894)  28 
S.  W.  Rep.  152;  Byrne  v.  Com.,  (Ky.  1894)  28 
S.  W.  Rep.  481  ;  Ray  v.  Com.,  (Ky.  1897)  43  S. 
W.  Rep.  221.  See  also  Sanders  v.  Com.,  (Ky. 
1892)  18  S.  W.  Rep.  528. 

Missouri.  —  State  v.  Stockton,  61  Mo.  382; 
State  v.  Elliott,  98  Mo.  150;  State  v.  Brooks, 
99  Mo.  137;  State  v.  Harper,  149  Mo.  514.  See 
also  O'Leary  v.  Rowan,  31   Mo.  117. 

New  Jersey.  —  State  v.  Wells,  1  N.  J.  L.  486, 
1  Am.  Dec.  211. 

New  York.  —  Ruloff  v.  People,  45  N.  Y.  213; 
People  v.  McGrath,  47  Hun  (N.  Y.)  325. 

North  Carolina.  —  State  v.  Tackett,  1  Hawks 
(8  N.  Car.)  210. 

Ohio.  —  Stewart  v.  State,  1  Ohio  St.  66.  See 
also  State  v.  Pate,  5  Ohio  Dec.  732,  7  Ohio  N. 
P.  543  ;  State  v.  Walker,  1  Ohio  Dec.  (Reprint) 
353,  8  West.  L.  J.  145. 

Rhode  Island. —  State  v.  Sherman,  16  R.  I. 
631. 

Texas. —  Blake  v.  State,  3  Tex.  App.  581; 
Freeman  v.  State,  40  Tex.  Crim.  545. 
Virginia.  —  Byrd  v.  Com.,  89  Va.  536. 


West  Virginia.  —  State  v.  Cain,  20  W.  Va. 
680  ;  State  v.  Zeigler,  40  W.  Va.  593. 
Quantum  of  Force  Need  Not  Be  Nicely  Gauged. 

—  State  v.  Palmer,  88  Mo.  569 ;  State  v. 
Hickam,  95  Mo.  322,  6  Am.  St.  Rep.  54. 

Reasonably  Necessary  Force  to  Protect  Property. 

—  State  v.  Martin,  52  Mo.  App.  609.  See  also 
Morgan  v.  Durfee,  69  Mo.  469,  33  Am.  Rep. 
S08. 

2.  Repelling  Fist  Attacks.  —  Scales  v.  Skate, 
96  Ala.  69  ;  State  v.  Rhodes,  Houst.  Crim.  Cas. 
(Del.)  476;  Smith  v.  State,  142  Ind.  288;  State 
v.  Scossoni,  48  La.  Ann.  1464;  State  v.  Tabor, 
95  Mo.  585;  Shorter  v.  State,  2  N.  Y.  193,  51 
Am.  Dec.  286;  Isaacs  v.  State,  25  Tex.  174. 

3.  Strickland  v.  State,  98  Ga.  84;  Davis  v. 
State,  152  Ind.  34,  71  Am.  St.  Rep.  322;  State 
v.  Bowling,  3  Shannon  Tenn.  Cas.  110. 

4;  Right  to  Kill.  —  U.  S.  v.  Frye,  4  Cranch 
(C.  C.)  539,  25  Fed.  Cas.  No.  15,173;  Holmes 
v.  State.  23  Ala.  17;  Fields  v.  State,  134  Ind. 
46;  Young  v.  State,  11  Humph.  (Tenn.)  200; 
Greer  v.  State,  6  Baxt.  (Tenn.)  629 ;  State  v. 
Bowling.  3  Shannon  Tenn.  Cas.  no;  State  v. 
Zeigler,  40  W.  Va.  593.  And  see  supra,  this 
section. 

5.  State  v.  Byrd,  52  S.  Car.  480. 

6.  Words  and  Gestures.  —  People  v.  Lynch, 
101  Cal.  229;  Johnson  v.  State,  105  Ga.  665; 
Jones  v.  State,  no  Ga.  252;  Watkins  v.  U.  S., 
1  Indian  Ter.  364;  People  v.  Piper,  112  Mich. 
644;  State  <•.  Hudspeth,  150  Mo.  12.  And  see 
the  title  Mi'Rnrcu  and  Manslaughter,  vol.  21, 
p.  170. 

7.  Homicide  Not  Excused  by  Reason  of  Threats 

—  United  States.  —  Thompson  v.  U.  S.,  155  U. 
S.  271.    See  also  In  re  Neagle,  135  U.  S.  I. 

Alabama.  —  Hughey  v.   State,  47  Ala.  103 ; 
Myers  v.  State.  62  Ala.  599 ;  Rogers  v.  State, 
62  Ala.  170;  Roberts  v.  State,  68  Ala.  515; 
Storey  v.  State,  71  Ala.  329 ;  De  Arman  v. 
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What  Constitutes  Overt  Act.  —  The  overt  act  that  will  justify  a  person  in  assum- 
ing that  his  own  life  is  then  in  danger  must  depend  upon  the  circumstances 
of  each  particular  case.1  No  exact  definition  of  such  act  can  be  given.  It 
may  be  a  motion,  a  gesture,  conduct  or  demonstration,  or  anything  else 
which  evidences  reasonably  a  present  design  to  take  the  life  of  the  defendant 


State,  71  Ala.  351  ;  Brown  v.  State,  74  Ala. 
478;  Brinkley  v.  State,  89  Ala.  34,  18  Am.  St. 
Rep.  87;  Karr  v.  State,  100  Ala.  4,  46  Am. 
St.  Rep.  17;  Williams  v.  State,  113  Ala.  58; 
Mitchell  v.  State,  129  Ala.  23. 

Arkansas.  —  Mize  v.  State,  36  Ark.  653. 

California.  —  People  v.  Lombard,  17  Cal.  316; 
People  v.  Scoggins,  37  Cal.  676;  People  v.  lams, 
57  Cal.  115;  People  v.  Campbell,  59  Cal.  243, 
43  Am.  Rep.  257  ;  People  v.  Westlake,  62  Cal. 
303  ;  People  v.  Lemperle,  94  Cal.  48 ;  People  v. 
Lynch,  101  Cal.  229;  People  v.  Robertson,  67 
Cal.  646  ;  People  v.  Scott,  69  Cal.  69  ;  People  v. 
Adams,  85  Cal.  231;  People  v.  Howard,  112 
Cal.  135. 

Florida.  —  Johnston  v.  State,  29  Fla.  558. 

Georgia.  —  Bailey  v.  State,  70  Ga.  617;  Mc- 
Duffie  v.  State,  90  Ga.  786 ;  Johnson  v.  State, 
105  Ga.  665. 

Hawaii.  —  Rex  v.  Bridges,  5  Hawaii  467. 

Illinois.  —  Wilson  v.  People,  94  111.  299; 
Leigh  v.  People,  113  111.  372;  Gilmore  v.  Peo- 
ple, 124  111.  380;  Price  v.  People,  131  111.  223. 

Kentucky.  —  Kennedy  v.  Com.,  14  Bush 
(Ky.)  342;  Parsons  v.  Com.,  78  Ky.  102;  Fitz- 
patrick  v.  Com.,  81  Ky.  357  ;  Turner  v.  Com., 
89  Ky.  78  ;  Haverly  v.  Com.,  95  Ky.  33  ;  Bailey 
v.  Com.,  (Ky.  1894)  25  S.  W.  Rep.  883;  Com. 
v.  Rudert,  (Ky.  1901)  60  S.  W.  Rep.  489,  ex- 
plaining and  distinguishing  Bohannon  v.  Com., 
8  Bush  (Ky.)  481,  8  Am.  Rep.  474,  and  Oder 
v.  Com.,  80  Ky.  32. 

Louisiana.  —  State  v.  Leonard,  6  La.  Ann. 
420;  State  v.  Bradley,  6  La.  Ann.  555  ;  State  v. 
Kellogg,  104  La.  580. 

Michigan.  —  People  v.  Repke,  103  Mich.  459. 

Mississippi.  —  Evans  v.  State,  44  Miss.  770; 
Harris  v.  State,  47  Miss.  318;  Johnson  v. 
State,  66  Miss.  189. 

Missouri.  —  State  v.  Hays,  23  Mo.  287;  State 
v.  Taylor,  64  Mo.  358 ;  State  v.  Harris,  73  Mo. 
287 ;  State  v.  Eaton,  75  Mo.  586 ;  State  v. 
Rider,  95  Mo.  474 ;  State  v.  Wilson,  98  Mo. 
440;  State  v.  Albright,  144  Mo.  638;  State  v. 
Thomas,  138  Mo.  168;  State  v.  Spencer,  160 
Mo.  118:  State  v.  Westlake,  159  Mo.  669. 

Nevada.  ■ —  State  v.  Hall,  9  Nev.  58  ;  State  v. 
Stewart,  9  Nev.  120;  State  v.  Harrington,  12 
Nev.  125. 

New  York.  —  People  v.  Zigouras,  163  N.  Y. 
250. 

Ohio.  —  State  v.  Martin,  9  Ohio  Dec.  778 ; 
State  v.  Shields,  1  Ohio  Dec.  (Reprint)  17,  1 
West.  L.  J.  118. 

Oregon.  —  State  v.  Bartmess,  33  Oregon  110. 

South  Carolina.  —  State  v.  Jackson,  32  S. 
Car.  27  ;  State  v.  Howard,  35  S.  Car.  197. 

Tennessee.  —  Rippy  v.  State,  2  Head  (Tenn.) 
217;  Williams  v.  State,  3  Heisk.  (Tenn.)  376; 
Souey  v.  State,  13  Lea  (Tenn.)  472;  Jackson  v. 
State,  6  Baxt.  (Tenn.)  452;  Barnard  v.  State, 
88  Tenn.  183 ;  Copeland  v.  State,  7  Humph. 
(Tenn.)  479. 

Virginia.  —  Watson  v.  Com.,  87  Va.  608. 


West  Virginia.  —  State  v.  Abbott,  8  W.  Va. 
741  ;  State  v.  Staley,  45  W.  Va.  792. 
If  A.   Threatens  to   Take    the    Life  of  B. 

or  to  do  him  great  bodily  harm,  and  B.,  being 
informed  of  the  threat,  arms  himself  for  the 
true  and  sole  purpose  of  self-protection,  and 
the  parties  subsequently  meet  without  design, 
and  A.  draws  a  deadly  weapon  and  approaches 
B.  with  the  apparent  intention  to  assault  him 
with  it,  and  B.  believes  that  he  is  in  danger  of 
his  life  or  great  bodily  harm,  and  having  no  way 
of  avoiding  his  adversary,  advances  upon  him 
and  kills  him,  the  killing  is  justifiable  in  self- 
defense.  But  if  A.  threatens  B.  with  personal 
violence,  and  the  threat  is  communicated  to  B., 
and  B.  thereupon  arms  himself  with  a  deadly 
weapon,  and  meeting  A.  kills  him,  while  A.  is 
not  making  any  hostile  demonstration  against 
B.,  the  killing  is  wilful,  deliberate,  malicious, 
and  is  murder.  State  v.  Mullen,  14  La.  Ann. 
577- 

Person  Threatened  Not  Required  to  Secrete  Him- 
self. — ■  Bohannon  v.  Com.,  8  Bush  (Ky.)  482, 
8  Am.  Rep.  474. 

Not  Bound  to  Keep  Off  Public  Highway.  — 

People  v.  Gonzales,  71  Cal.  569;  Clay  v.  State, 
(Tex.  Crim.  1902)  69  S.  W.  Rep.  413.  See 
also  State  v.  Hudspeth,  150  Mo.  12. 

May  Pursue  Ordinary  Lawful  Occupation.  — 
Smith  v.  State,  25  Fla.  517;  Ballard  v.  State, 
31  Fla.  266. 

The  Failure  to  Invoke  Peace  Proceedings  does 
not  deprive  a  person  whose  life  has  been 
threatened  of  the  right  of  self-defense.  State 
v.  Hatch,  57  Kan.  420,  57  Am.  St.  Rep.  337  ; 
State  v.  Martin,  9  Ohio  Dec.  778. 

In  Texas  it  is  provided  by  statute  that  threats 
shall  not  be  regarded  as  a  justification  for  mur- 
der unless  it  be  shown  that  at  the  time  of  the 
homicide  the  person  killed,  by  some  act  then 
done,  manifested  his  intention  to  execute  the 
threats  so  made.  White's  Annot.  Pen.  Code  of 
Texas,  art.  713;  Lander  v.  State,  12  Tex.  462; 
Wall  v.  State,  18  Tex.  682,  70  Am.  Dec.  302; 
Johnson  z<.  State,  27  Tex.  758 ;  Dawson  v. 
State,  33  Tex.  491  f  overruling  Pridgen  v.  State, 
31  Tex.  420];  Myers  v.  State,  33  Tex.  525; 
Irwin  v.  State,  43  Tex.  236 ;  Peck  v.  State,  5 
Tex.  App.  611  ;  Tillery  v.  State,  24  Tex.  App. 
251,  5  Am.  St.  Rep.  882;  Lynch  v.  State,  24 
Tex.  App.  350,  s  Am.  St.  Rep.  888  ;  Alexander 
v.  State,  25  Tex.  App.  260,  8  Am.  St.  Rep.  438  ; 
Gonzales  v.  State,  28  Tex.  App.  130;  Wheelis 
v.  State,  23  Tex.  App.  238  :  Kelly  v.  State,  27 
Tex.  App.  562  ;  Hoover  v.  State,  35  Tex.  Crim. 
342;  Bryant  v.  State,  (Tex.  Crim.  1898)  47  S. 
W.  Rep.  373  :  Smith  v.  State,  40  Tex.  Crim. 
391  :  Wright  v.  State,  40  Tex.  Crim.  447;  Chap- 
man v.  State,  (Tex.  Crim.  1900)  57  S.  W.  Rep. 
965  :  Curtis  v.  State,  (Tex.  Crim.  1900)  59  S. 
W.  Rep.  263  ;  Hill  v.  State,  (Tex.  Crim.  1902) 
67  S.  W.  Rep.  506. 

1.  Meaning  of  Overt  Act.  —  Allison  v.  U.  S., 
160  U.  S.  216;  Watkins  v.  U.  S.,  1  Indian  Ter. 
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or  do  him  great  bodily  harm.1  Such  purpose  may  be  manifested  by  conduct 
falling  short  of  personal  violence  or  actual  assault.2  In  some  instances  the 
extent  of  the  overt  act  which  would  induce  the  accused  to  act  in  his  defense 
is  measured  by  the  character  of  the  deceased  for  a  violent,  dangerous  man, 
notorious  in  the  community,  or  known  to  the  accused  as  such.3 

4.  Prior  Difficulties.  —  A  person  is  not  justified  in  killing  another  because 
of  prior  difficulties,  attacks,  or  hostile  acts.4 

III.  In  Case  of  Mutual  Combat.  —  When  two  persons  enter  willingly  into 
a  combat,  not  for  self-protection,  but  to  gratify  their  passion  by  inflicting 
injuries  upon  each  other,  the  doctrine  of  self-defense  cannot  be  invoked  on 
behalf  of  either.5 

IV.  In  Case  Accused  Brings  on  the  Difficulty  —  1.  In  General.  —  The 

general  rule  is  that  one  who  takes  the  life  of  his  adversary  in  a  conflict  in 
which  he  is  the  aggressor,  or  which  is  provoked  or  brought  about  by  his 
unlawful  or  wrongful  act,  is  not  excusable  on  the  ground  of  self-defense.  A 
man  cannot  justify  the  killing  of  another  by  a  pretense  of  necessity,  unless  he 
was  without  fault  in  bringing  that  necessity  upon  himself.0 


364;  Jackson  v.  State,  6  Baxt.  (Tenn.)  452. 
See  also  Johnson  v.  State,  105  Ga.  665. 

1.  State  v.  Williams,  46  La.  Ann.  709. 

2.  State  v.  Eaton,  75  Mo.  586. 

3.  Hood  v.  State,  (Miss.  1900)  27  So.  Rep. 
643- 

4.  Killing  Not  Justified  Because  of  Former  Diffi- 
culties. —  Tidwell  v.  State,  70  Ala.  33  ;  State  v. 
Sullivan,  51  Iowa  142;  Turner  v.  Com.,  89  Ky. 
78;  State  v.  Kellogg,  104  La.  580;  People  v. 
Lyons,  110  N.  Y.  618,  16  N.  Y.  St.  Rep.  660; 
State  v.  Jackson,  32  S.  Car.  27  ;  Rippy  v.  State, 
2  Head  (Tenn.)  219;  Marnoch  v.  State,  7  Tex. 
App.  269.  See  also  State  v.  Sullivan,  51  Iowa 
142. 

5.  No  Right  of  Self-defense  When  Combat  Is 
Mutual  —  England.  —  See  Reg.  v.  Knock,  14 
Cox  C.  C.  1. 

Alabama.  —  Boulden  v.  State,  102  Ala.  78; 
Sanders  v.  State,  134  Ala.  74. 

Arkansas.  —  Carpenter  v.  State,  62  Ark.  286. 

Colorado.  —  Moore  v.  People,  26  Colo.  213. 

Delaware.  —  State  v.  Talley,  9  Houst.  (Del.) 
41 7-  _ 

District  of  Columbia.  —  See  Hopkins  v.  U.  S., 
4  App.  Cas.  (D.  C.)  430. 

Indiana.  —  Hittner  v.  State,  19  Ind.  48. 

Iowa.  —  State  v.  Sullivan,  51  Iowa  142;  State 
v.  Woodward,  84  Iowa  172. 

Kentucky.  —  Utterback  v.  Com.,  105  Ky. 
72.3. 

Louisiana.  —  State  v.  Spears,  46  La.  Ann. 

1524- 

Missouri.  —  State  v.  Christian,  66  Mo.  138; 
State  v.  Underwood,  57  Mo.  40  ;  State  v.  Gam- 
ble, 119  Mo.  427.  See  also  State  v.  Johnson, 
76  Mo.  121. 

Texas.  —  Walters  v.  State,  37  Tex.  Crim.  388  ; 
Nairn  v.  State,  (Tex.  Crim.  1898)  45  S.  W. 
Rep.  703  ;  Swanner  v.  State,  (Tex.  Crim.  1900) 
58  S.  W.  Rep.  72.  See  also  Franklin  v.  State, 
34  Tex.  Crim.  625  ;  Maines  v.  State,  35  Tex. 
Crim.  109;  Godwin  v.  State,  39  Tex.  Crim. 
404. 

Vermont.  —  State  v.  McDonnell,  32  Vt.  491. 

Virginia.  —  Brown  v.  Com.,  86  Va.  466. 

Compare  State  v.  Ingold,  4  Jones  L.  (49  N. 
Car.)  216,  67  Am.  Dec.  283.  See  also  Murder 
and  Manslaughter,  vol.  21,  p.  184. 


Right  to  Use  Concealed  Weapon  in  Mutual  Com- 
bat.—  Aldrige  v.  State,  39  Miss.  250. 

Under  the  Georgia  Statute  (Ga.  Pen.  Code,  §  73), 

"  on  an  occasion  when  two  persons  are  at  fault, 
when  they  willingly  engage  in  an  affray,  the 
one  with  the  other,  the  law  imposes  a  duty  on 
the  slayer,  and  that  is  that  he  shall  be  free  from 
blame.  To  justify  such  a  one,  it  is  not  suffi- 
cient that  the  other  is  attempting  to  seriously 
injure  him.  Having  willingly  engaged  in  the 
affray,  he  is  in  equal  fault  with  the  other,  and 
under  such  circumstances  it  is  not  justifiable 
for  him  to  slay  his  adversary  without  more. 
He  must  repent ;  he  must  endeavor  to  with- 
draw from  the  difficulty  ;  and  after  having  used 
his  utmost  endeavors  to  escape  from  his  ad- 
versary, it  is  only  justifiable  for  him,  after 
having  exhausted  his  opportunities  to  withdraw 
from  the  contest,  to  take  the  life  of  his  adver- 
sary when  it  is  absolutely  necessary  for  him 
to  do  so  in  order  to  save  his  own  life."  Powell 
v.  State,  101  Ga.  9,  65  Am.  St.  Rep.  277.  To 
the  same  effect  are  Teasley  v.  State,  104 
Ga.  741  ;  Parks  v.  State,  105  Ga.  242;  Glover  v. 
State,  105  Ga.  597;  Roark  v.  State,  10s  Ga. 
736;  Smith  v.  State,  106  Ga.  673,  71  Am.  St. 
Rep.  286;  Stubbs  v.  State,  110  Ga.  916;  Low- 
man  v.  State,  109  Ga.  501.  See  also  Barton  v. 
State,  96  Ga.  433. 

6.  Accused  the  Aggressor  —  England.  —  1 
East  P.  C.  278;  1  Hal!  P.  C.  428. 

United  States.  —  Wallace  v.  U.  S.,  162  U.  S. 
466;  Allen  v.  U.  S.,  164  U.  S.  492;  Addingto» 
v.  U.  S.,  165  U.  S.  184;  Andersen  1:  U.  S.,  170 
U.  S.  481. 

Alabama.  —  Hughey  v.  State,  47  Ala.  97; 
Lewis  v.  State,  51  Ala.  1  ;  Eiland  v.  State,  52 
Ala.  322;  Kimbrough  v.  State,  62  Ala.  248; 
McNeezer  v.  State,  63  Ala.  169;  Myers  v.  State, 
62  Ala.  599  ;  Cross  v.  State,  63  Ala.  40  ;  Leonard 
v.  State,  66  Ala.  461  ;  Ingram  v.  State,  67  Ala. 
67  ;  Page  v.  State,  69  Ala.  229  ;  Bain  v.  State, 
70  Ala.  4;  Storey  v.  State.  71  Ala.  329;  De 
Arman  v.  State.  71  Ala.  351  ;  Wills  v.  State, 
73  Ala.  362;  Baker  v.  State,  81  Ala.  39;  Lewis 
v.  State,  88  Ala.  1 1  ;  Rutledge  v.  State,  88  Ala. 
85;  Rains  v.  State,  88  Ala.  91  ;  Kirby  v.  State, 
89  Ala.  63;  Gibson  v.  State,  89  Ala.  121,  18 
Am.  St.  Rep.  96;  Zaner  v.  State.  90  Ala.  651; 
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Wreaking  Malice.  —  If  a  man  brings  or 
ing  his  malice  by  slaying  his  adversary 

Crawford  v.  State.  112  Ala.  1;  Bell  v.  State, 
115  Ala.  30;  Dennis  v.  State,  118  Ala.  72; 
Teague  v.  State,  120  Ala.  309;  Nabors  v.  State, 
120  Ala.  323  ;  Ellis  v.  State,  120  Ala.  333  ;  Lewis 
v.  State,  120  Ala.  339;  Scoggins  v.  State,  120 
Ala.  369;  Gafford  v.  State,  122  Ala.  54;  Welch 
v.  State,  124  Ala.  41  ;  Stevens  v.  State,  133 
Ala.  28;  Finch  v.  State,  81  Ala.  41  ;  Watson  v. 
State,  82  Ala.  10;  Carter  v.  State,  82  Ala.  13; 
Blackburn  v.  State,  86  Ala.  595  ;  Cotten  v.  State, 
91  Ala.  106;  Davis  v.  State,  92  Ala.  20;  Wil- 
kins  v.  State,  98  Ala.  1  ;  Holmes  v.  State,  100 
Ala.  80  ;  Webb  v.  State,  100  Ala.  47  ;  Boulden 
v.  State,  102  Ala.  78;  McCormack  v.  State, 
102  Ala.  156;  McQueen  v.  State,  103  Ala.  12; 
Johnson  v.  State,  102  Ala.  1  ;  Gibson  v.  State, 
(Ala.  1894)  16  So.  Rep.  144;  Howard  v.  State, 
110  Ala.  92;  Baldwin  v.  State,  111  Ala.  11; 
Linehan  v.  State,  113  Ala.  70;  Medlock  v. 
State,  114  Ala.  6;  Henson  v.  State,  114  Ala.  25  ; 
Hendricks  v.  State,  122  Ala.  42;  Maxwell  v. 
State,  129  Ala.  48;  Ford  v.  State,  129  Ala.  16; 
Harkess  v.  State,  129  Ala.  71. 

Arkansas.  —  Stanton  v.  State,  13  Ark.  317; 
McPherson  v.  State,  29  Ark.  225 ;  Palmore  v. 
State,  29  Ark.  248 ;  Levells  v.  State,  32  Ark. 
585  ;  Fitzpatrick  v.  State,  37  Ark.  238 ;  Dolan 
v.  State,  40  Ark.  454 ;  Duncan  v.  State,  49  Ark. 
543;  Johnson  v.  State,  58  Ark.  57;  Smith  v. 
State,  59  Ark.  132,  43  Am.  St.  Rep.  20  ;  Car- 
penter v.  State,  62  Ark.  286  ;  Blair  v.  State,  69 
Ark.  558. 

California.  —  People  v.  Stonecifer,  6  Cal. 
405;  People  v.  Lamb,  17  Cal.  323;  People  v. 
Hunt,  59  Cal.  430  ;  People  v.  Westlake,  62  Cal. 
303  ;  People  v.  Robertson,  67  Cal.  646  ;  People 
v.  Hecker,  109  Cal.  451;  People  v.  Kennett, 
114  Cal.  18;  People  v.  Scott,  123  Cal.  434; 
People  v.  Farley,  124  Cal.  594;  People  v.  Har- 
ris, 125  Cal.  94;  People  v.  Miller,  125  Cal.  44; 
People  v.  Reed,  (Cal.  1898)  52  Pac.  Rep.  835- 

Colorado.  —  Hill  v.  People,  1  Colo.  437. 

Delaware.  —  State  v.  Talley,  9  Houst.  (Del.) 
417. 

Florida.  —  Lovett  v.  State,  30  Fla.  142; 
Brown  v.  State,  31  Fla.  207;  Ballard  v.  State, 
31  Fla.  266  ;  Padgett  v.  State,  40  Fla.  451  ;  Ken- 
nard  v.  State,  42  Fla.  581. 

Georgia.  —  Roach  v.  State,  34  Ga.  78  ;  Smith 
v.  State,  73  Ga.  79;  Coney  v.  State,  90  Ga.  140. 

Illinois.  —  Wilson  v.  People,  94  111.  299 ; 
Gainey  v.  People,  97  111.  270,  37  Am.  Rep.  109; 
Kinney  v.  People,  108  111.  519;  Bolzer  v.  Peo- 
ple, 129  111.  112;  Ritter  v.  People,  130  111.  255; 
Gedye  v.  People,  170  111.  284;  Henry  v.  People, 
198  111.  162. 

Indiana.  —  Deal  v.  State,  140  Ind.  354; 
Deilks  v.  State,  141  Ind.  23. 

Ioiva.  —  State  v.  Neeley,  20  Iowa  108;  State 
v.  Benham,  23  Iowa  154,  92  Am.  Dec.  417; 
State  v.  Stanley,  33  Iowa  526  ;  State  v.  Cross, 
68  Iowa  180;  State  v.  Archer,  69  Iowa  420; 
State  v.  Perigo,  70  Iowa  657  ;  State  v.  Jones, 
89  Iowa  182;  State  v.  Pierce,  90  Iowa  506; 
State  v.  Young,  104  Iowa  730;  State  v.  Murdy, 
81  Iowa  603. 

Kansas.  —  State  v.  Rogers,  18  Kan.  78,  26 
Am.  Rep.  754 ;  State  v.  Hatch,  57  Kan.  420,  57 
Am.  St.  Rep.  337- 


a  difficulty  with  the  purpose  of  wreak - 
or  doing  him  some  great  bodily  harm, 

Kentucky.  —  Blankenship  v.  Com.,  66  S.  W. 
Rep.  994,  23  Ky.  L.  Rep.  1995;  Com.  v.  Houri- 
gan,  89  Ky.  305;  Main  v.  Com.,  (Ky.  1891)  17 
S.  W.  Rep.  206;  Godfrey  v.  Com.,  (Ky.  1893) 
21  S.  W.  Rep.  1047;  Thompson  v.  Com.,  (Ky. 
1894)  26  S.  W.  Rep.  1 1 00. 

Louisiana.  —  State  v.  Jefferson,  43  La.  Ann. 
99S  ;  State  v.  Frierson,  51  La.  Ann.  706;  State 
v.  Kellogg,  104  La.  580. 

Michigan.  —  People  v.  Miller,  49  Mich.  23. 

Minnesota.  —  State  v.  Scott,  41  Minn.  365; 
State  v.  O'Neil,  58  Minn.  478. 

Nebraska.  —  Carleton  v.  State,  43  Neb.  373. 

Nevada.  —  State  v.  Smith,  10  Nev.  106;  State 
v.  Levigne,  17  Nev.  435. 

New  York.  —  People  v.  McGrath,  47  Hun  (N. 
Y.)  325,  6  N.  Y.  Crim.  151. 

North  Carolina.  —  State  v.  Brittain,  89  N. 
Car.  481  ;  State  v.  Edwards,  112  N.  Car.  901. 

Ohio.  —  Stewart  v.  State,  1  Ohio  St.  66 ; 
Stoffer  v.  State,  15  Ohio  St.  47,  86  Am.  Dec. 
470 ;  State  v.  Martin,  9  Ohio  Dec.  778  ;  State  v. 
Elliott,  11  Ohio  Dec.  (Reprint)  332,  26  Cine. 
L.  Bui.  116. 

Oklahoma.  —  Hays  v.  Territory,  (Okla.  1897) 
52  Pac.  Rep.  950. 

Oregon.  —  State  v.  Hawkins,  18  Oregon  476. 

Pennsylvania.  —  Logue  v.  Com.,  38  Pa.  St. 
265,  80  Am.  Dec.  481. 

Rhode  Island.  —  State  v.  White,  18  R.  I.  473  ; 
State  v.  Ballou,  20  R.  I.  607. 

South  Carolina.  —  State  v.  Nance,  25  S.  Car. 
168;  State  v.  Beckham,  24  S.  Car.  284;  State  v. 
Jacobs,  28  S.  Car.  29  ;  State  v.  Murrell,  33  S. 
Car.  83;  State  v.  Trammell,  40  S.  Car.  331,  42 
Am.  St.  Rep.  874 ;  State  v.  Davis,  50  S.  Car. 
405,  62  Am.  St.  Rep.  837  ;  State  v.  Whittle,  59 
S.  Car.  297;  State  v.  Petsch,  43  S.  Car.  132; 
State  v.  Summer,  55  S.  Car.  32,  74  Am.  St. 
Rep.  707. 

Tennessee.  —  Crowder  v.  State,  8  Lea  (Tenn.) 
673 ;  Daniel  v.  State,  10  Lea  (Tenn.)  261  ; 
Turner  v.  State,  89  Tenn.  547  ;  Rogers  v.  State, 
95  Tenn.  448;  Foutch  v.  State,  95  Tenn.  711; 
Irvine  v.  State,  104  Tenn.  132;  Smith  v.  State, 
105  Tenn.  305;  Hamilton  v.  State,  101  Tenn. 
417-  « 

Texas.  —  Gilleland  v.  State,  44  Tex.  356 ; 
Levy  v.  State,  28  Tex.  App.  203,  19  Am.  St. 
Rep.  826;  Sullivan  v.  State,  31  Tex.  Crim.  486, 
37  Am.  St.  Rep.  826;  Burris  v.  State,  34  Tex. 
Crim.  387;  Tate  v.  State,  35  Tex.  Crim.  231; 
Adams  v.  State,  35  Tex.  Crim.  285  ;  Hoover  v. 
State,  35  Tex.  Crim.  342;  Lawrence  v.  State, 
36  Tex.  Crim.  173;  Koller  v.  State.  36  Tex. 
Crim.  496;  Turner  v.  State,  37  Tex.  Crim.  451  ; 
Mitchell  v.  State,  38  Tex.  Crim.  170;  Godwin 
v.  State,  38  Tex.  Crim.  466  ;  Alexander  v.  State, 
40  Tex.  Crim.  395  ;  Highsmith  v.  State,  41 
Tex.  Crim.  32;  Coleman  v.  State,  (Tex.  Crim. 
1894)  2S  S.  W.  Rep.  772  ;  Fisher  v.  State,  (Tex. 
Crim.  1894)  26  S.  W.  Rep.  67;  Franklin  v. 
State,  34  Tex.  Crim.  286 ;  Rutledge  v.  State, 
(Tex.  Crim.  1895)  33  S.  W.  Rep.  347;  Graham 
v.  State,  (Tex.  Crim.  1895)  33  S.  W.  Rep.  537: 
Longacre  v.  State,  (Tex.  Crim.  1897)  41  S.  W. 
Rep.  629;  Roller  v.  State,  (Tex.  Crim.  1898) 
44  S.  W.  Rep.  496  ;  Doss  v.  State,  (Tex.  Crim. 
1902)  67  S.  W.  Rep.  321  ;  Clay  v.  State,  (Tex. 
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and  accomplishes  his  purpose,  he  cannot  avail  himself  of  the  plea  of  self- 
defense,  however  sorely  he  may  have  found  himself  pressed  in  the  fight.1 

2.  What  Constitutes  Provocation  —  a.  In  General.  —  It  has  been  said  that 
in  order  to  deprive  one  of  the  right  to  rely  on  the  plea  of  self  defense,  it  must 
appear  that  he  was  the  "  aggressor  "  or  "  in  fault,"  or  "  provoked  the  diffi- 
culty "  in  such  a  way  and  with  such  intent  as  the  law  contemplates  in  the  use 
of  these  terms.  It  is  not  every  "  aggression  "  which  produces  a  difficulty 
that  is  an  unlawful  one  within  the  meaning  of  this  phrase,  nor  is  it  every 
"  fault  "  which  a  man  might  commit  that  precludes  him  from  defending  him- 
self when  violently  assaulted  or  menaced,  nor  is  it  every  "  provocation  of  a 
difficulty  "  which  robs  him  of  the  right  of  self-defense.8  Because  the  accused 
may  have  done  some  trivial  act  that  may  have  contributed  to  bringing  on  the 
difficulty,  he  is  not  to  be  deprived  of  the  right  of  self-defense.3 

b.  INSULTING  LANGUAGE.  —  A  person  is  not  deprived  of  defensive  rights 
because  he  used  insulting  or  opprobrious  language.4  One  who  insults  another 
by  opprobrious  words  may  be  bound  to  anticipate  that  the  person  insulted 
will  repel  the  insult  to  the  extent  the  law  allows,  but  he  is  not  bound  to 
anticipate  that  the  latter  will  go  to  the  extent  of  attempting  to  take  his  life; 
and  if  such  an  attempt  is  made,  upon  no  greater  provocation  than  this,  and 
the  person  thus  assaulted  kills  his  assailant,  under  a  reasonable  belief  that  it 
is  necessary  to  do  so  in  order  to  save  his  own  life,  it  is  neither  murder  nor 
manslaughter.5    If,  however,  a  person  provokes  an  assault  by  the  use  of 


Crim.  1902)  69  S.  W.  Rep.  413;  White  v.  State, 
(Tex.  Crim.  1902)  68  S.  W.  Rep.  689. 

Utah.  —  People  v.  Hite,  8  Utah  461. 

Virginia.  —  Vaiden  v.  Com.,  12  Gratt.  (Va.) 
717;  Dock  v.  Com.,  21  Gratt.  (Va.)  909;  Lewis 
v.  Com.,  78  Va.  732 ;  Henesty  v.  Com.,  81  Va. 
298 ;  Gaines  v.  Com.,  88  Va.  682 ;  Jackson  v. 
Com.,  98  Va.  845,  overruling  Hash  v.  Com.,  88 
Va.  172. 

Washington.  —  State  v.  McCann,  16  Wash. 
249. 

Wisconsin.  —  Frank  v.  State,  94  Wis.  211. 

Alabama  Rule.  —  In  Alabama  it  is  held  that 
it  is  not  sufficient  that  the  accused  is  reasonably 
free  from  fault,  but  he  must  be  wholly  without 
fault.  Rains  v.  State,  88  Ala.  91  ;  Crawford  v. 
State,  112  Ala.  1  ;  Dennis  v.  State,  118  Ala.  72; 
Nabors  v.  State,  120  Ala.  323  ;  Ellis  v.  State, 
120  Ala.  333;  Scoggins  v.  State,  120  Ala.  369; 
Welch  v.  State,  124  Ala.  41  ;  McQueen  v.  State, 
103  Ala.  12;  Johnson  v.  State,  102  Ala.  1  ;  Gib- 
son v.  State,  (Ala.  1894)  16  So.  Rep.  144; 
Howard  v.  State,  110  Ala.  92. 

1.  Intent  to  Kill  Deprives  of  Self-defense.  — 
Alabama.  —  Murphy  v.  State,  37  Ala.  142. 

Missouri.  —  State  v.  Starr,  38  Mo.  270  ;  State 
V.  Hudson,  59  Mo.  13s  ;  State  v.  Brown,  63  Mo. 
439;  State  v.  Maguire,  69  Mo.  197;  State  v. 
Culler,  82  Mo.  623  ;  State  v.  Partlow,  90  Mo. 
608,  59  Am.  Rep.  31  ;  State  v.  Rose,  92  Mo. 
201;  State  v.  McDaniel,  94  Mo.  308;  State  v. 
Hardy,  95  Mo.  455  ;  State  v.  Herrell,  97  Mo. 
105,  10  Am.  St.  Rep.  289  ;  State  v.  Paxton,  126 
Mo.  500;  State  V.  Vaughan.  141  Mo.  514;  State 
v.  Rapp,  142  Mo.  443;  State  v.  Hopper,  142 
Mo.  478;  State  v.  Adler,  146  Mo.  18. 

North  Carolina.  —  State  v.  Hill,  4  Dev.  &  B. 
L.  (20  N.  Car.)  491,  34  Am.  Dec.  396;  State  v. 
Martin,  2  Ired.  L.  (24  N.  Car.)  101 ;  State 
v.  Lane,  4  Ired.  L.  (26  N.  Car.)  113;  State  v. 
Hensley,  94  N.  Car.  1021. 

Ohio.  —  Stoffer  v.  State,  15  Ohio  St.  47,  86 
Am.  Dec.  470. 


Texas.  —  Thuston  v.  State,  21  Tex.  App.  245  ; 
Allen  v.  State,  24  Tex.  App.  216;  Fowler  v. 
State,  (Tex.  Crim.  1893)  22  S.  W.  Rep.  587; 
Plew  v.  State,  (Tex.  Crim.  1896)  35  S.  W.  Rep. 
366. 

2.  "  Provocation  "     Explained.  —  Foutch  v. 

State,  95  Tenn.  fit. 

3.  Trivial  Act.  —  Allen  v.  Com.,  86  Ky.  642 ; 
Wilcoxen  v.  Com.,  (Ky.  1893)  23  S.  W.  Rep. 
195;  Robinson  v.  Com.,  11  S.  W.  Rep.  81,  10 
Ky.  L.  Rep.  914;  Smith  v.  Com.,  16  S.  W.  Rep. 
i37>  13  Ky.  L.  Rep.  31  ;  Benningfield  v.  Com., 
(Ky.  1891)  17  S.  W.  Rep.  271  ;  Crane  v.  Com., 
(Ky.  1890)  13  S.  W.  Rep.  1079;  Crawford  v. 
Com.,  (Ky.  1893)  23  S.  W.  Rep.  592;  Com.  v. 
Hoskins,  (Ky.  1896)  35  S.  W.  Rep.  284;  Boner 
v.  Com.,  (Ky.  1897)  40  S.  W.  Rep.  700;  Logs- 
don  v.  Com.,  (Ky.  1897)  40  S.  W.  Rep.  775; 
Milrainey  v.  State,  33  Tex.  Crim.  577  ;  Gilcrease 
v.  State,  33  Tex.  Crim.  619  ;  Franklin  v.  State, 
34  Tex.  Crim.  286.  See  also  Brown  v.  Com., 
(Ky.  1899)  51  S.  W.  Rep.  171. 

Merely  Drawing  a  Pistol  in  a  Quarrel,  though 
done  by  the  person  that  began  the  quarrel,  will 
not  deprive  him  of  the  right  to  use  it  in  self- 
defense  against  a  deadly  attack  upon  his  own 
life.  But  drawing  the  pistol  with  intent  to  at- 
tack his  adversary's  life,  or  under  circum- 
stances calculated  to  excite  in  the  adversary  the 
fears  of  a  reasonable  man  that  an  immediate 
attack  on  him  was  intended,  would  outlaw  the 
right  of  self-defense  in  the  other.  Fussell  v. 
State,  94  Ga.  78. 

Sending  Obnoxious  Valentine  Not  Per  Se  Provo- 
cation.—  Kelly  v.  State,  (Tex.  Crim.  1901)  62 
S.  W.  Rep.  915. 

4.  Opprobrious  Language  No  Provocation.  — 
People  v.  Curtis,  52  Mich.  616;  Daniel  v. 
State,  10  Lea  (Tenn.)  261  ;  Turner  v.  State, 
89  Tenn.  547 ;  Foutch  v.  State,  95  Tenn. 
71T. 

5.  Boatwright  ~\  State,  89  Ga.  140;  Butler  v. 
State,  92  Ga.  601. 
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gross  insult  and  obloquy,  with  the  belief  and  intention  that  the  words  will 
cause  the  deceased  to  make  an  assault  upon  him,  he  cannot  plead  self-defense 
as  a  justification  for  the  killing.1 

c.  Criminal  Intimacy  with  Wife.  —  A  husband  may  attack  for  inti- 
macy with  his  wife  in  his  presence,  raising  a  well-founded  belief  that  a  crimi- 
nal act  is  just  over  or  about  to  begin,  and  the  adulterer,  though  in  danger, 
has  no  right  to  defend  himself  by  using  a  deadly  weapon.8  If,  however,  a 
husband,  knowing  of  his  wife's  criminal  infidelity,  deliberately  lays  a  trap  for 
her  paramour  by  pretending  to  him  and  her  that  he,  the  husband,  is  going  on 
a  journey,  when  it  is  his  purpose  not  to  go,  but  to  conceal  himself  and  lie  in 
wait  at  or  near  his  home  for  the  purpose  of  killing  the  paramour  in  case  he 
should  be  caught  in  the  guilty  act,  at  the  same  time  expecting  and  designing 
to  catch  him,  the  paramour  has  a  right  to  defend  himself  against  a  deadly 
assault  made  by  the  husband  under  such  circumstances,  though  the  assault  be 
made  while  the  guilty  act  is  in  progress,  and  if  the  husband  be  killed  as 
matter  of  necessity  to  prevent  his  assault  from  resulting  in  death,  the  homicide 
is  justifiable. :{ 

d.  Preparation.  —  One  whose  life  is  threatened,  and  who  is  expecting 
an  attack  in  consequence,  has  the  right  to  arm  himself  for  defense  against 
such  attack,  and  his  right  of  self-defense  is  not  cut  off  thereby.4  If,  however, 
one  arms  himself  for  the  purpose  of  provoking  a  difficulty  with  the  deceased, 
in  which  he  intends  to  take  his  life  or  do  him  great  bodily  harm,  and  having 
provoked  the  difficulty  he  kills  the  deceased,  he  cannot  successfully  plead 
self-defense.5 

e.  Seeking  Interview.  —  The  fact  that  a  person  seeks  an  interview  with 
one  against  whom  he  has  a  grievance  will  not  deprive  him  of  the  right  of  self- 
defense,  if  his  purpose  is  to  ask  or  make  an  explanation  in  a  peaceful  manner, 
or  to  attempt  a  reconciliation.® 

f.  Intention.  —  It  has  been  held  that  though  a  person  may  be  in  the 
wrong  in  doing  an  act,  yet  if  such  act  was  not  done  for  the  purpose  of  pro- 
voking a  difficulty,  or  with  the  knowledge  or  expectation  that  it  would  have 
that  effect,  he  is  not  precluded  from  the  right  of  self-defense.7 

In  Texas  the  rule  is  that  the  accused  must  have  done  or  said  something  to 
provoke  the  difficulty  with  the  intention  of  producing  this  result.  In  order 
to  provoke  such  a  difficulty  as  will  deprive  the  accused  of  the  right  of  self- 
defense,  there  must  be  an  act,  or  words,  or  threats,  coupled  with  an  intent.8 

1.  Hays  v.  Territory,  (Okla.  1897)  52  Pac.  5.  Cannon  v.  State,  57  Miss.  147;  Thomas  v. 
Rep.  950.  State,  61  Miss.  60;  Allen  v.  State,  66  Miss. 

2.  Adultery  as  Provocation.  —  Drysdale  v.  385  ;  Helm  v.  State,  67  Miss.  562  ;  Hunt  v.  State, 
State,  83  Ga.  744,  20  Am.  St.  Rep.  340;  State  72  Miss.  413;  Prine  v.  State,  73  Miss.  838; 
v.  Cancienne,  50  La.  Ann.  847.  See  also  Dab-  King  v.  State,  74  Miss.  576;  Fore  v.  State,  75 
ney  v.  State,  113  Ala.  38,  59  Am.  St.  Rep.  92;  Miss.  727;  Thompson  v.  State,  (Miss.  1891)  9 
State  v.  Martin,  9  Ohio  Dec.  778.  So.  Rep.  298. 

Carnal  Intercourse  with  Daughter  of  Deceased        6.  Eight  to  Seek  Interview.  —  Roberts  v.  State, 

with  Her  Consent  Not  a  Provocation. — Varnell  65  Ga.  430;  Davis  v.  State,  95  Ga.  501;  Massie 

v.  State,  26  Tex.  App.  56.  v.  Com.,  (Ky.  1895)  29  S.  W.  Rep.  871  ;  Bon- 

3.  Wilkerson  v.  State,  91  Ga.  729,  44  Am.  St.  nard  v.  State,  25  Tex.  App.  173,  8  Am.  St.  Rep. 
Rep.  63,  distinguishing  Drysdale  v.  State,  83  Ga.  431;  White  v.  State,  23  Tex.  App.  164;  Shan- 
744,  20  Am.  St.  Rep.  340.  non  v.  State,  35  Tex.  Crim.  2 ;  Newman  v.  State, 

4.  Right  to  Arm. —  United  States.  —  Thomp-  (Tex.  Crim.  1902)  69  S.  W.  Rep.  519;  Watson 
son  v.  U.  S.,  155  U.  S.  271  ;  Allen  v.  U.  S.,  157  v.  Com.,  87  Va.  608.  Compare  Scoggins  v. 
U.  S.  675.  State,  120  Ala.  369. 

Georgia.  —  See  Griffin  v.  State,  113  Ga.  279.  7,  Necessity  of  Intention  to  Provoke.  —  States. 

Kentucky. —  Oder  v.  Com.,  80  Ky.  32:  Hasson  Archer,  69  Iowa  420;  State  v.  Perigo,  70  Iowa 

v.  Com.,  (Ky.  1889)  n  S.  W.  Rep.  286.  657.    See  also  Watkins  v.  U.  S.,  1  Indian  Ter. 

Mississippi.  —  Hunter  v.  State,  74  Miss.  515;  364. 

Smith  v.  State,  75  Miss.  542.  8.  Texas    Rule.  —  White  v.   State,    23  Tex. 

Missouri.  —  State  v.  Evans,  124  Mo.  397.  App.  154;  Franklin  v.  State,  30  Tex.  App.  628; 

Texas.  —  Beard  v.  State,  (Tex.  Crim.  1895)  Bow  v.  State,  34  Tex.  Crim.  481;  Shannon  v. 

29  S.  W.  Rep.  770;  Newman  v.  State,  (Tex.  State,  35  Tex.  Crim.  2,  60  Am.  St.  Rep.  17; 

Crim.  1902)  69  S.  W.  Rep.  519.  Mundine  v.  State,  37  Tex.  Crim.  5;  Carter  v. 
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3.  Imperfect  Self-defense.  —  In  a  number  of  cases  it  has  been  decided  that  if 
the  person  who  provokes  or  brings  on  the  difficulty  does  so  without  the 
felonious  intention  of  taking  life  or  inflicting  great  bodily  harm,  but  only 
intends  to  chastise  his  adversary,  he  does  not  entirely  forfeit  the  right  of 
self-defense,  however  reprehensible  his  conduct  may  have  been.  He  still  has 
what  is  called  an  imperfect  right  of  self-defense.  The  homicide  is  not  justified 
or  excused,  but  the  grade  is  reduced.  All  these  cases,  however,  fully  recog- 
nize the  rule  that  if  the  difficulty  is  provoked  with  a  felonious  intent,  all  right 
of  self-defense  is  forfeited.1 

4.  Abandonment  of  Difficulty.  —  Although  one  may  have  provoked  or 
brought  on  the  difficulty,  and  so  have  lost  his  right  of  self-defense,  yet  this 
right  will  be  restored  to  him  if  he,  in  good  faith,  withdraws  from  and  aban- 
dons the  difficulty,  and  fairly  notifies  his  adversary  of  such  withdrawal. 
While  he  remains  in  the  conflict,  to  whatever  extremity  he  may  be  reduced, 
he  cannot  be  excused  for  taking  the  life  of  his  antagonist  to  save  his  own. 
In  such  case  it  may  be  rightfully  and  truthfully  said  that  he  brought  the 
necessity  upon  himself  by  his  own  criminal  conduct.  But  when  he  has  suc- 
ceeded wholly  in  withdrawing  himself  from  the  contest,  and  that  so  palpably 
as,  at  the  same  time,  to  manifest  his  good  faith  and  to  remove  any  just 
apprehension  from  his  adversary,  he  is  again  remitted  to  his  right  of  self- 
defense,  and  may  make  it  effectual  by  opposing  force  to  force,  and  when  all 
other  means  have  failed  may  act  upon  the  instinct  of  self-preservation  and 
save  his  own  life  by  sacrificing  the  life  of  one  who  persists  in  endangering  it.2 
One  may  be  at  fault  in  bringing  on  a  difficulty,  but  if  he  withdraws  from  it  in 


State,  37  Tex.  Crim.  403  ;  Polk  v.  State,  30 
Tex.  App.  657 ;  Bonner  v.  State,  29  Tex.  App. 
223;  Saens  v.  State,  (Tex.  Crim.  1892)  20  S. 
W.  Rep.  737 ;  Castro  v.  State,  (Tex.  Crim. 
1897)  4°  S.  W.  Rep.  985;  Winters  v.  State,  37 
Tex.  Crim.  582 ;  Mozee  v.  State,  (Tex.  Crim. 
1899)  51  S.  W.  Rep.  250;  Airhart  v.  State,  40 
Tex.  Crim.  470,  76  Am.  St.  Rep.  736 ;  Taylor 
v.  State,  41  Tex.  Crim.  148;  Tollett  v.  State, 
(Tex.  Crim.  1900)  55  S.  W.  Rep.  575;  Mc- 
Candless  1:  State,  (Tex.  Crim.  1900)  57  S.  W. 
Rep.  672;  Grayson  v.  State,  (Tex.  Crim.  1900) 
57  S.  W.  Rep.  808;  Matthews  v.  State,  (Tex. 
Crim.  1900)  58  S.  W.  Rep.  86  ;  Thornton  v.  State, 
(Tex.  Crim.  1901;  65  S.  W.  Rep.  1105;  John- 
son v.  State,  (Tex.  Crim.  1902)  66  S.  W.  Rep. 
845;  Dodd  v.  State,  (Tex.  Crim.  1902)  68  S. 
W.  Rep.  992 ;  Newman  v.  State,  (Tex.  Crim. 
1902)  69  S.  W.  Rep.  519. 

1.  United  States.  —  Wallace  v.  U.  S.,  162  U. 
S.  466. 

Illinois.  —  Adams  v.  People,  47  111.  376. 

Indian  Territory.  —  Watkins  v.  U.  S.,  1  In- 
dian Ter.  364. 

Kentucky.  —  Johnson  v.  Com.,  94  Ky.  578; 
Com.  v.  Hoskins,  (Ky.  1896)  35  S.  W.  Rep. 
284;  Delaney  v.  Com.,  (Ky.  1896)  35  S.  W. 
Rep.  1037.  See  also  Hamlin  v.  Com.,  (Ky. 
1889)  12  S.  W.  Rep.  146. 

Missouri.  —  State  v.  Partlow,  90  Mo.  608,  59 
Am.  Rep.  31  ;  State  v.  Berkley,  92  Mo.  41  ; 
State  v.  Davidson,  95  Mo.  155:  State  v.  Gil- 
more,  95  Mo.  554 ;  State  v.  Parker,  96  Mo.  382  ; 
State  v.  Stiltz,  97  Mo.  20;  State  v.  Bryant,  102 
Mo.  24;  State  v.  Parker,  106  Mo.  217;  State 
i\  Crawford,  115  Mo.  620;  State  v.  Cable,  117 
Mo.  380;  State  v.  Lewis,  118  Mo.  79  ;  State  v. 
Gamble.  119  Mo.  427;  State  v.  Evans,  128  Mo. 
406;  State  v.  Hopper,  142  Mo.  478;  State  v. 
Pennington,  146  Mo.  27;  State  v.  Patterson. 


159  Mo.  560;  State  v.  Smith,  37  Mo.  App.  137; 
State  v.  Goddard,  146  Mo.  177;  State  v.  Gar- 
rett, (Mo.  1902)  70  S.  W.  Rep.  686. 

Tennessee.  —  See  Foutch  v.  State,  95  Tenn. 
711. 

Texas.  —  Reed  v.  State,  1 1  Tex.  App.  509,  40 
Am.  Rep.  795 ;  Meuly  v.  State,  26  Tex.  App. 
274,  8  Am.  St.  Rep.  477  ;  Cahn  v.  State,  27  Tex. 
App.  709;  Gonzales  v.  State,  28  Tex.  App.  130; 
Carter  v.  State,  28  Tex.  App.  355 ;  Childs  v. 
State,  35  Tex.  Crim.  573 ;  Hawkins  v.  State, 
(Tex.  Crim.  1896)  36  S.  W.  Rep.  443. 

But  see  Jackson  v.  Com.,  98  Va.  845,  over- 
ruling Hash  v.  Com.,  88  Va.  172. 

Doctrine  Not  Applicable  to  Simple  Assaults.  — 
State  v.  Melton,  102  Mo.  683.  Compare  State 
v.  Smith,  37  Mo.  App.  137. 

2.  Effect  of  Abandonment.  —  4  Blackstone 
Com.  184. 

United  States.  —  Rowe  v.  U.  S.,  164  U.  S. 
546;  Stevenson  v.  U.  S.,  (C.  C.  A.)  86  Fed. 
Rep.  106. 

Alabama.  —  Parker  v.  State,  88  Ala.  4;  Craw- 
ford v.  State,  112  Ala.  1. 

Arkansas.  —  Johnson  v.  State,  58  Ark.  57; 
Aikin  v.  State,  58  Ark.  544 ;  Carpenter  v.  State, 
62  Ark.  286. 

California.  —  People  -'.  Elahave,  58  Cal.  249; 
People  v.  Simons,  60  Cal.  72  ;  People  v.  Wong 
Ah  Teak,  63  Cal.  544  ;  People  v.  Bush.  65  Cal. 
129;  People  ?>.  Robertson.  67  Cal.  646;  People 
v.  Daniels,  70  Cal.  521  ;  People  v.  Gonzales,  71 
Cal.  569;  People  O'Brien,  78  Cal.  41  ;  People 
v.  Button,  106  Cal.  628,  46  Am.  St.  Rep.  259; 
People  Hecker,  109  Cal.  451  ;  People  V.  New- 
comer. 118  Cal.  263;  People  v.  Scott,  123  Cal. 
434;  People  v.  Phelan,  123  Cal.  551;  People  -•. 
Conkling,  m  Cal.  616;  People  z:  Reed,  (Cal. 
1898)  52  Pac.  Rep.  835. 
Florida.  —  Padgett  v.  State,  40  Fla.  451. 
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good  faith  and  is  departing,  and  the  other  party  pursues  and  renews  it  by  his 
own  fault,  he  cannot  invoke  the  doctrine  of  self-defense,  but  will  be  treated 
as  an  aggressor  ab  initio.1  If  the  circumstances  are  such,  arising  either  from 
the  condition  of  his  adversary,  caused  by  the  aggressor's  acts  during  the 
affray,  or  from  the  suddenness  of  the  counter  attack,  that  the  original  assail- 
ant cannot  so  notify  his  adversary,  it  is  such  assailant's  fault,  and  he  must 
take  the  consequences.2  In  considering  whether  the  person  assailed  has  been 
notified  that  the  danger  no  longer  threatens  him,  and  that  all  fear  of  further 
harm  is  groundless,  the  assailed  must  be  deemed  to  be  a  man  of  ordinary 
understanding;  he  must  be  gauged  and  tested  by  the  common  rule —  a  rea- 
sonable man  ;  his  acts  and  conduct  must  be  weighed  and  measured  in  the  light 
of  that  test ;  for  such  is  the  test  applied  wherever  the  right  of  self-defense  is 
made  an  issue.  His  naturally  demented  condition  will  not  excuse  him  from 
seeing  that  his  assailant  has  withdrawn  from  the  attack  in  good  faith.  Neither 
his  passion  nor  his  cowardice  will  be  allowed  to  blind  him  to  the  fact  that  his 
assailant  is  running  away,  and  that  all  danger  is  over.3 

V.  Duty  to  Retreat  —  1.  In  General.  —  In  cases  of  mere  assault  or  of 
mutual  combat  the  authorities  all  agree  that  the  right  of  self-defense  does  not 
arise  until  the  slayer  retreats  as  far  as  he  can  with  safety,  or,  as  it  is  commonly 
expressed,  retreats  to  the  wall.'4 

2.  In  Case  of  Murderous  Assault.  —  When  a  person  without  fault,  and 
where  he  has  a  right  to  be,  is  so  violently  assaulted  that  he  reasonably  appre- 
hends the  immediate  danger  of  death  or  great  bodily  harm ;  in  other  words, 
when,  being  without  fault,  he  is  murderously  assaulted,  the  authorities  differ 
as  to  his  duty  to  retreat.    According  to  one  line  of  decisions,  even  under 


Georgia.  —  Smith  v.  State,  73  Ga.  79. 

Illinois.  —  Ritter  v.  People,  130  111.  255; 
Duncan  v.  People,  134  111.  110. 

Indiana.  —  Voght  v.  State,  145  Ind.  12. 

Iowa.  —  State  v.  Dillon,  74  Iowa  653. 

Kentucky.  —  Terrell  v.  Com.,  13  Bush  (Ky.) 
246  ;  Cockrill  v.  Com.,  95  Ky.  22  ;  Fitzgerald  v. 
Com.,  (Ky.  1887)  6  S.  W.  Rep.  152;  Hays  v. 
Com.,  (Ky.  1890)  14  S.  W.  Rep.  833;  Smith 
v.  Com.,  (Ky.  1891)  16  S.  W.  Rep.  137;  Scott  v. 
Com.,  (Ky.  1895)  29  S.  W.  Rep.  977;  Shafer 
v.  Com.,  5  S.  W.  Rep.  786,  10  Ky.  L.  Rep.  285  ; 
Crane  v.  Com.,  13  S.  W.  Rep.  1079,  12  Ky.  L. 
Rep.  161. 

Louisiana.  —  State  v.  Thompson,  45  La.  Ann. 
969;  State  v.  Kellogg,  104  La.  580. 

Michigan.  —  See  People  v.  Kohler,  49  Mich. 
324- 

Mississippi.  —  See  Patterson  v.  State,  75 
Miss.  670. 

Missouri. —  State  v.  Anderson,  86  Mo.  309; 
State  v.  Partlow,  90  Mo.  608,  59  Am.  Rep.  31  ; 
State  v.  Cable,  117  Mo.  380,  distinguishing 
State  v.  Parker,  106  Mo.  217;  State  v.  Adler, 
146  Mo.  18:  State  v.  Patterson,  159  Mo.  560; 
State  v.  Lockett,  168  Mo.  480. 

Nevada.  —  State  v.  Smith,  10  Nev.  106. 

North  Carolina.  —  State  v.  Edwards,  112  N. 
Car.  901. 

Ohio.  —  Stoffer  v.  State,  15  Ohio  St.  47,  86 
Am.  Dec.  470 ;  Cook  v.  State,  3  Ohio  Dec. 
(Reprint)  136,  3  Wkly.  L.  Gaz.  344. 

Tennessee.  —  Allsup  v.  State,  5  Lea  (Tenn.) 
371;  Crowder  v.  State,  8  Lea  (Tenn.)  673; 
Fisher  v.  State,  10  Lea  (Tenn.)  151;  Smith  v. 
State,  105  Tenn.  305. 

Texas.  —  Jackson  v.  State,  28  Tex.  App.  108; 
Roberts  v.  State.  30  Tex.  App.  291  ;  Burris  v. 
State,  34  Tex.  Crim.  387  ;  Brazzil  v.  State,  28 
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Tex.  App.  584 ;  Wills  v.  State,  (Tex.  Crim. 
1893)  22  S.  W.  Rep.  969;  Morgan  v.  State,  34 
Tex.  Crim.  222 ;  Lindsey  v.  State,  35  Tex.  Crim. 
164,  following  Brazzil  v.  State,  28  Tex.  App. 
584;  Clay  v.  State,  (Tex.  Crim.  1902)  69  S. 
W.  Rep.  413. 

1.  Stillwell  v.  State,  107  Ala.  16;  Hughes  v. 
State,  117  Ala.  25. 

2.  Notification  Prevented  by  Fault  of  Assailant. 
—  People  v.  Button,  106  Cal.  628,  46  Am.  St.  Rep. 
259;  People  v.  Hecker,  109  Cal.  451;  People  v. 
Phelan,  123  Cal.  551  ;  State  v.  Smith,  10  Nev. 
106. 

3.  Test  of  Abandonment.  —  People  v.  Button, 
106  Cal.  628,  46  Am.  St.  Rep.  259. 

4.  When  Necessary  to  Retreat  —  England.  — 
4  Bl.  Com.  184. 

Alabama.  —  Eiland  v.  State,  52  Ala.  322; 
Storey  v.  State,  71  Ala.  329;  Brown  v.  State, 
74  Ala.  478  ;  Sullivan  v.  State,  102  Ala.  135,  48 
Am.  St.  Rep.  22. 

Arkansas.  —  Dolan  v.  State,  40  Ark.  454; 
Duncan  v.  State,  49  Ark.  543. 

Colorado.  —  Boykin  v.  People,  22  Colo.  496. 

Kentucky.  —  Bohannon  v.  Com.,  8  Bush 
(Ky.)  482,  8  Am.  Rep.  474. 

Michigan.  —  Pond  v.  People,  8  Mich.  150. 

Missouri.  —  State  v.  Kloss,  117  Mo.  591. 

New  York. —  Shorter  v.  People,  2  N.  Y.  193, 
51  Am.  Dec.  286. 

Ohio.  —  Erwin  v.  State,  29  Ohio  St.  186,  23 
Am.  Rep.  733. 

Pennsylvania.  —  Com.  v.  Drum,  58  Pa.  St.  9. 

Virginia.  —  Dock  v.  Com.,  zi  Gratt.  (Va.) 
909 ;  Clark  v.  Com.,  90  Va.  360 ;  Jackson  v. 
Com.,  97  Va.  762. 

West  Virginia.  —  State  v.  Cain,  20  W.  Va. 
679:  State  v.  Evans,  33  W.  Va.  417;  State  v. 
Clark,  51  W.  Va.  457. 
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such  circumstances  he  should  retreat  if 
to  other  decisions  he  has  a  right  to  sta 

1.  Necessary  to  Retreat  from  Murderous  Assault 

—  United  States.  —  Allen  v.  U.  S.,  164  U.  S. 
492,  distinguishing  Beard  v.  U.  S.,  158  U.  S. 
550,  and  Alberty  v.  U.  S.,  162  U.  S.  499;  U.S. 
v.  King,  34  Fed.  Rep.  302. 

Alabama.  —  Pierson  v.  State,  12  Ala.  149; 
Green  v.  State,  69  Ala.  6;  Brown  v.  State,  83 
Ala.  33,  3  Am.  St.  Rep.  685  ;  Cribbs  v.  State, 
86  Ala.  613;  Poe  v.  State,  87  Ala.  65;  Squire 
v.  State,  87  Ala.  114;  Rutledge  v.  State,  88 
Ala.  85;  Hammil  v.  State,  90  Ala.  577;  Askew 
v.  State,  94  Ala.  4,  33  Am.  St.  Rep.  83  ;  Spring- 
field v.  State,  96  Ala.  81,  38  Am.  St.  Rep.  85; 
Roden  v.  State,  97  Ala.  54 ;  McDaniel  v.  State, 
97  Ala.  14;  Wilkins  v.  State,  98  Ala.  1;  Ellis 
v.  State,  105  Ala.  72;  Dorsey  v.  State,  107  Ala. 
157;  Washington  v.  State,  125  Ala.  40;  Hall  v. 
State,  130  Ala.  45;  Mitchell  v.  State,  133  Ala. 
65 ;  Jackson  v.  State,  81  Ala.  33 ;  McKee  v. 
State,  82  Ala.  32;  Carter  v.  State,  82  Ala.  13; 
Williams  v.  State,  83  Ala.  16;  Morrison  v. 
State,  84  Ala.  405  ;  Waller  v.  State,  89  Ala.  79  ; 
Davis  v.  State,  92  Ala.  20 ;  Amos  v.  State,  96 
Ala.  120;  Arp  v.  State,  97  Ala.  5,  38  Am.  St. 
Rep.  137;  Holmes  v.  State,  100  Ala.  80;  Webb 
v.  State,  100  Ala.  47;  Thomas  v.  State,  103  Ala. 
18;  Goldsmith  v.  State,  105  Ala.  8;  Evans  v. 
State,  109  Ala.  11;  Compton  v.  State,  110  Ala. 
24;  Howard  v.  State,  no  Ala.  92;  Linnehan  v. 
State,  116  Ala.  471;  Stoball  v.  State,  116  Ala. 
454;  Gafford  v.  State,  122  Ala.  54;  Scoggins 
v.  State,  120  Ala.  369;  Nabors  v.  State,  120 
Ala.  323;  Bondurant  v.  State,  125  Ala.  31; 
Abernathy  v.  State,  129  Ala.  85;  Ford  v.  State, 
129  Ala.  16;  Gordon  v.  State,  129  Ala.  113.  See 
also  Hendricks  v.  State,  122  Ala.  42. 

Delaware.  —  State  v.  Rhodes,  Houst.  Crim. 
Cas.  (Del.)  476  ;  State  v.  Talley,  9  Houst. 
(Del.)  417;  State  v.  Walker,  9  Houst.  (Del.) 
467  ;  State  v.  Warren,  1  Marv.  (Del.)  487. 

District  of  Columbia.  —  U.  S.  V.  Herbert,  2 
Hayw.  &  H.  (D.  C.)  210,  26  Fed.  Cas.  No. 
1 5.3540-  See  also  U.  S.  v.  Green,  6  Mackey 
(D.  C.)  562. 

Hawaii.  —  Rex  v.  Bridges,  5  Hawaii  467. 

Iowa.- — State  v.  Benham,  23  Iowa  154,  92 
Am.  Dec.  417;  State  v.  Sullivan,  51  Iowa  142; 
State  v.  Mahan,  68  Iowa  304 ;  State  v.  Don- 
nelly, 69  Iowa  70s,  58  Am.  Rep.  234 ;  State  v. 
McKinley,  82  Iowa  445  ;  State  v.  Jones,  89  Iowa 
182;  State  v.  Warner,  100  Iowa  260- 

Minnesota.  —  State  v.  Shippey,  10  Minn.  223, 
88  Am.  Dec.  70;  State  v.  Rheams,  34  Minn.  18. 

Neiv  York.  —  Shorter  v.  People,  2  N.  Y.  193, 
5  Am.  Dec.  286 ;  People  v.  Sullivan,  7  N.  Y. 
396;  People  v.  Cole,  (Oyer  &  T.  Ct.)  4  Park. 
Crim.  (N.  Y.)  35 ;  People  v.  Harper,  1  Edm. 
Sel.  Cas.  (N.  Y.)  180:  People  v.  Carlton,  115 
N.  Y.  618;  People  v.  Johnson,  139  N.  Y.  358; 
People  v.  Constantino,  153  N.  Y.  24.  See  also 
People  v.  Kennedy,  159  N.  Y.  346,  70  Am.  St. 
Rep.  557- 

North  Carolina.  —  State  v.  Kennedy,  91  N. 
Car.  572;  State  v.  Gentry,  125  N.  Car.  733.  See 
also  State  v.  Wilcox.  1 1 8  N.  Car.  1131. 

Pennsylvania.  —  Com.  v.  Drum,  58  Pa.  St.  9 ; 
Com.  v.  Breyessee,  160  Pa.  St.  451,  40  Am.  St. 
Rep.  729. 


he  can  safely  do  so,1  while  according 
id  his  ground  and  slay  his  assailant.2 

South  Carolina.  —  State  v.  Murrell,  33  S.  Car. 
83  ;  State  v.  Sullivan,  43  S.  Car.  205  ;  State  v. 
Summer,  55  S.  Car.  32,  74  Am.  St.  Rep.  707. 

Vermont.  —  State  v.  Roberts,  63  Vt.  139. 

2.  Unnecessary  to  Retreat  from  Murderous 
Assault  —  Arkansas.  —  La  Rue  v.  State,  64  Ark. 
144.  See  also  Duncan  v.  State,  49  Ark.  543; 
Carpenter  v.  State,  62  Ark.  305.  Compare  dicta 
in  Elder  v.  State,  69  Ark.  648. 

California.  —  People  v.  Lewis,  117  Cal.  186, 
59  Am.  St.  Rep.  167;  People  v.  Newcomer,  118 
Cal.  263.  See  also  People  v.  Grimes,  132  Cal. 
30. 

Colorado.  —  Babcock  v.  People,  13  Colo.  515; 
Ritchey  v.  People,  23  Colo.  314;  Boykin  v. 
People,  22  Colo.  496. 

Indiana.  —  Runyan  v.  State,  57  Ind.  80,  26 
Am.  Rep.  52;  Miller  v.  State,  74  Ind.  1;  Page 
v.  State,  141  Ind.  236.  See  also  Creek  v.  State, 
24  Ind.  151. 

Kansas.  —  State  v.  Hatch,  57  Kan.  420,  57 
Am.  St.  Rep.  337.  See  also  State  v.  Reed,  53 
Kan.  767,  42  Am.  St.  Rep.  322. 

Kentucky.  —  Bohannon  v.  Com.,  8  Bush 
(Ky.)  482,  8  Am.  Rep.  474;  Holloway  v.  Com., 
11  Bush  (Ky.)  344;  Luby  v.  Com.,  12  Bush 
(Ky.)  7;  Marcum  v.  Com.,  (Ky.  1887)  4  S.  W. 
Rep.  786;  Com.  v.  Barnes,  (Ky.  1891)  16  S.  W. 
Rep.  467 ;  Riley  v.  Com.,  94  Ky.  266 ;  McClurg 
v.  Com.,  (Ky.  1896)  36  S.  W.  Rep.  14;  Moody 
v.  Com.,  (Ky.  1897)  43  S.  W.  Rep.  209; 
Willis  v.  Com.,  (Ky.  1898)  46  S.  W.  Rep.  699; 
Stephens  v.  Com.,  (Ky.  1898)  47  S.  W.  Rep. 
229;  Arnold  v.  Com.,  (Ky.  1900)  55  S.  W.  Rep. 
894;  Tubbs  v.  Com.,  (Ky.  1900)  57  S.  W. 
Rep.  623  ;  Buckles  v.  Com.,  (Ky.  1902)  68  S. 
W.  Rep.  84;  Wilson  v.  Com.,  (Ky.  1901)  63  S. 
W.  Rep.  738.  See  also  Brumback  v.  Com.,  7 
Ky.  L.  Rep.  443. 

Louisiana.  —  State  v.  West,  45  La.  Ann.  14; 
State  v.  Robertson,  50  La.  Ann.  92,  69  Am.  St. 
Rep.  393  ;  State  v.  Thompson,  45  La.  Ann.  969. 

Michigan.  —  See  Pond  v.  People,  8  Mich.  150  ; 
People  v.  Macard,  73  Mich.  15. 

Mississippi.  —  McCall  v.  State,  (Miss.  1901) 
29  So.  Rep.  1003. 

Missouri.  —  State  v.  Hudspeth,  150  Mo.  12; 
State  v.  Bartlett,  (Mo.  1902)  71  S.  W.  Rep.  148. 
Compare  State  v.  Dettmer,  124  Mo.  426. 

Montana.  —  State  v.  Rolla,  21  Mont.  582. 
See  also  Territory  v.  Burgess,  8  Mont.  57. 

Nebraska.  —  See  Willis  v.  State,  43  Neb.  102, 
distinguishing  Parish  v.  State,  14  Neb.  60.  See 
also  Vollmer  v.  State,  24  Neb.  838. 

Nevada.  —  State  v.  Kennedy,  7  Nev.  374. 

Ohio.  —  Erwin  v.  State,  29  Ohio  St.  186,  23 
Am.  Rep.  733  ;  State  v.  Snelbaker,  8  Ohio  Dec. 
(Reprint)  466,  8  Cine.  L.  Bui.  90;  Venable  v. 
State,  1  Ohio  Cir.  Dec.  165,  1  Ohio  Cir.  Ct.  301  ; 
State  v.  Noble,  1  Ohio  Dec.  (Reprint)  1,  1 
West.  L.  J.  23  ;  State  v.  Martin,  9  Ohio  Dec. 
778. 

Oklahoma.  —  Kirk  v.  Territory,  10  Okla.  46; 
Mahaffey  v.  Territory,  11  Okla.  213. 

Rhode  Island.  —  State  v.  Sherman,  16  R.  I. 
631. 

Washington.  —  State  v.  Carter,  is  Wash.  121 ; 
State  v.  McCann,  16  Wash.  249. 
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And  this  latter  view  seems  to  be  supported  by  the  most  eminent  English 
text-writers  upon  the  subject.1  There  is  no  doubt,  however,  that  if,  by  reason 
of  the  violence  and  suddenness  of  the  attack,  the  person  assaulted  cannot 
retreat  without  great  danger  to  life  or  limb,  he  is  not  obliged  to  do  so.8 

In  Alabama  it  is  held  that  the  assailed  is  not  excused  from  retreating  by  the 
fact  that  he  will  not  be  placed  on  a  better  vantage  ground  or  in  less  peril  than 
before.  If  retreat  does  not  apparently  place  him  in  greater  peril,  he  must 
resort  to  it  as  a  means  to  avoid  the  necessity  of  taking  life.3 

in  Arkansas,  however,  it  is  said  that  if  the  assault  is  so  fierce  as  to  make  it 
apparently  as  dangerous  for  the  person  assailed  to  retreat  as  to  stand,  it  is 
not  his  duty  to  retreat.4 

3.  From  Dwelling.  —  It  is  well  settled  that  a  person  need  not  retreat  when 
attacked  in  his  own  dwelling,  but  may  stand  his  ground  and  defend  his  per- 
son and  property.3  And  in  some  cases  it  has  been  held  that  a  man  need  not 
retreat  when  attacked  upon  his  own  premises.6 

VI.  Right  to  Pursue.  —  There  are  cases  where  the  assault  made  upon  a 


West  Virginia.  —  State  v.  Cain,  20  W.  Va. 
679;  State  v.  Evans,  33  W.  Va.  417;  State  v. 
Zeigler,  40  W.  Va.  593;  State  v.  Clark,  51  W. 
Va.  457. 

Wisconsin.  —  See  Perkins  v.  State,  78  Wis. 
551- 

Under  Texas  Statute  No  Duty  to  Eetreat.  — 

West  v.  State,  2  Tex.  App.  460  ;  High  v.  State, 
26  Tex.  App.  545,  8  Am.  St.  Rep.  488  ;  Gonzales 
v.  State,  28  Tex.  App.  130;  Carter  v.  State,  30 
Tex.  App.  551,  28  Am.  St.  Rep.  944;  Williams 
v.  State,  30  Tex.  App.  429 ;  May  v.  State,  23 
Tex.  App.  146;  Ball  v.  State,  29  Tex.  App.  107; 
Williams  v.  State,  22  Tex.  App.  497  ;  Nalley  v. 
State,  30  Tex.  App.  456  ;  Baltrip  v.  State,  30 
Tex.  App.  545  ;  Hunt  v.  State,  33  Tex.  Crim. 
252 ;  Childress  v.  State,  (Tex.  Crim.  897)  43 
S.  W.  Rep.  100;  Bowles  v.  State,  (Tex.  Crim. 
1902)  67  S.  W.  Rep.  103. 

Resorting  to  All  Other  Means  —  Texas  Statute. 
—  Under  the  Texas  statute  a  person,  in  order 
to  protect  himself  from  a  murderous  attack,  is 
not  required  to  resort  to  all  other  means  to  pre- 
vent the  threatened  injury,  nor  to  kill  his  adver- 
sary in  the  very  act  of  making  such  attack,  but 
may  kill  him  at  once.  Orman  v.  State,  22  Tex. 
App.  604;  Cline  v.  State,  (Tex.  Crim.  1894)  28 
S.  W.  Rep.  684  ;  Casner  v.  State,  (Tex.  Crim. 
1900)  57  S.  W.  Rep.  821. 

If  the  deceased  made  any  other  attack  on  the 
defendant  than  one  with  intent  to  kill  him  or 
inflict  serious  bodily  injury,  before  the  defend- 
ant is  authorized  to  slay  the  deceased  he  must 
have  resorted  to  all  other  means  besides  re- 
treating. Gonzalez  v.  State,  30  Tex.  App.  203 ; 
Taylor  v.  State,  38  Tex.  Crim.  552. 

If  a  person  is  trying  to  protect  his  property, 
he  must  resort  to  all  other  means  to  do  so  be- 
fore slaying  the  party  injuring  or  intruding  upon 
his  property.  Allen  v.  State,  (Tex.  Crim.  1902) 
66  S.  W.  Rep.  671. 

1,  Foster  Cro.  Cas.,  c.  3,  p.  273  ;  1  Hale  P.  C, 
c.  40  ;  1  East  P.  C.  271. 

2.  Safe  Retreat. —  U.  S.  v.  Herbert,  2  Hayw.  & 
H.  (D.  C.)  210,  26  Fed.  Cas.  No.  15,354a;  State 
v.  Tweedy,  5  Iowa  433  ;  State  v.  Thompson,  9 
Iowa  188,  74  Am.  Dec.  342;  State  v.  Donahoe, 
78  Iowa  486  ;  State  v.  Robertson,  50  La.  Ann. 
92,  69  Am.  St.  Rep.  393  ;  State  v.  Gentry,  125 
N.  Car.  733. 
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3.  Alabama  Rule.  —  Eiland  v.  State,  52  Ala. 
322;  Storey  v.  State,  71  Ala.  329;  De  Arman  v. 
State,  71  Ala.  351  ;  Carter  v.  State,  82  Ala.  13; 
Shell  v.  State,  88  Ala.  14;  Hammil  v.  State,  90 
Ala.  577  ;  Roden  v.  State,  97  Ala.  54 ;  Dorsey  v. 
State,  107  Ala.  157;  Washington  v.  State,  125 
Ala.  40;  Hall  v.  State,  130  Ala.  45;  Lowery  v. 
State,  103  Ala.  50;  Bell  v.  State,  115  Ala.  25; 
Linnehan  v.  State,  116  Ala.  471  ;  Pugh  v.  State, 
132  Ala.  1. 

4.  Arkansas  Rule.  —  Duncan  v.  State,  49  Ark. 
543- 

5.  No  Duty  to  Retreat  from  Dwelling  —  United 
States.  —  Alberty  v.  U.  S.,  162  U.  S.  499. 

Alabama.  —  Roberts  v.  State,  68  Ala.  156; 
Brinkley  v.  State,  89  Ala.  34,  18  Am.  St.  Rep.  87  ; 
Lee  v.  State,  92  Ala.  15,  25  Am.  St.  Rep.  17; 
Harris  v.  State,  96  Ala.  24;  Karr  v.  State,  100 
Ala.  4,  46  Am.  St.  Rep.  17;  Naugher  v.  State, 
105  Ala.  26. 

Arkansas.  —  Elder  v.  State,  69  Ark.  648. 

Georgia.  —  Haynes  v.  State,  17  Ga.  465. 

Iowa.  —  State  v.  Middleham,  62  Iowa  150. 

Kentucky.  —  Estep  v.  Com.,  86  Ky.  39.  See 
also  Redmond  v.  Com.,  (Ky.  1899)  51  S.  W. 
Rep.  565. 

Michigan.  —  People  v.  Lilly,  38  Mich.  270. 
Montana.  —  State  v.  O'Brien,  18  Mont.  1. 
North  Carolina.  —  State  v.  Harman,  78  N. 
Car.  515. 

Wyoming.  —  Palmer  v.  State,  9  Wyo.  40. 
And  see  infra,  this  title,  IX.  3.  Defense  of 
Habitation. 

Need  Not  Retreat  When  Assaulted  by  Partner 
or  Cotenant.  —  Jones  v.  State,  76  Ala.  8. 

Rule  Inapplicable  When  One  Has  Retreated  from 
Dwelling.  —  Martin  v.  State,  90  Ala.  602,  24 
Am.  St.  Rep.  844. 

6.  No  Duty  to  Retreat  from  Premises.  —  Beard 
v.  U.  S.,  158  U.  S.  556;  Foster  v.  Territory, 
(Ariz.  1899)  56  Pac.  Rep.  738;  Baker  v.  Com., 

93  Ky.  302;  Bledsoe  v.  Com.,  (Ky.  1888)  7  S. 
W.  Rep.  884;  Tingle  v.  Com.,  (Ky.  1889)  n  S. 
W.  Rep.  812;  Smith  v.  Com.,  (Ky.  1894)  26 
S.  W.  Rep.  583  ;  Eversole  v.  Com.,  95  Ky.  623  ; 
State  v.  Cushing,  14  Wash.  527,  53  Am.  St.  Rep. 
883;  State  v.  Carter,  15  Wash.  121  ;  Perkins  v. 
State,  78  Wis.  551.    See  also  Johnson  v.  Com., 

94  Ky.  578.  But  see  Lee  v.  State,  92  Ala.  15, 
25  Am.  St.  Rep.  17. 
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person  is  so  fierce,  sudden,  and  deadly  that  he  may  not  in  safety  cease  his 
repelling  force,  even  when  the  assailant  begins  to  retreat ;  in  which  case  he 
may  pursue  his  assailant  until  he  has  secured  himself  from  all  danger,  and  if 
he  kills  him  in  so  doing  it  is  justifiable  self-defense.1 

VII.  Right  to  Attack.  —  It  has  been  said  that  "  it  is  not  generally  true 
that  '  the  right  of  self-defense  does  not  imply  the  right  of  attack.'  This  is 
something  which  depends  upon  the  circumstances  of  each  individual  case.  A 
person  about  to  be  attacked  is  not  bound  to  wait  until  his  adversary  gets  '  the 
drop  on  him  '  or  '  draws  a  bead  on  him,'  to  use  familiar  but  significant 
expressions,  before  he  takes  steps  to  prevent  those  occurrences  from  taking 
place. "  2 

VIII.  Defense  of  Another  —  1.  In  General.  —  It  is  well  settled  that  one 
may,  without  incurring  any  criminal  liability,  take  life,  if  necessary  to  prevent 
the  commision  of  such  atrocious  crimes  as  murder,  robbery,  rape,  mayhem, 
or  any  other  act  of  felony  against  the  person  of  another.3  And  the  rule  has 
been  broadly  stated  that  one  may  kill  in  defense  of  another  under  the  same 
circumstances  which  would  give  the  latter  the  right  to  kill  in  defense  of  him- 
self.4 It  is  also  generally  stated  by  the  authorities  that  a  third  person  would 
have  no  right  to  do  for  a  person  assailed  what  he  could  not  lawfully  do  for 
himself,  and  that  if  the  person  assailed  was  at  fault  in  bringing  on  the  diffi- 
culty, and  had  not  abandoned  the  conflict,  a  third  person  would  not  be  justi- 
fied in  slaying  his  assailant.5  Where  such  a  third  person  knows  that  the 
person  in  whose  favor  he  interferes  was  in  fault,  there  can  be  no  doubt  that 
he  is  not  justified  in  committing  a  homicide.6  It  has  been  said,  however, 
that  the  culpability  of  one  who  slays  in  defense  of  another  is  measured  by  the 
intent  with  which  he  acted,  and  not  by  the  intent  with  which  such  other 
party  was  actuated,  unless  he  knew,  or  might  reasonably  have  known,  such 
intent.7    A  man  cannot  interfere  in  a  conflict  between  two  others,  killing  one 


1.  When  Right  to  Pursue  Exists.  —  Luckinbill 
v.  State,  52  Ark.  45  ;  People  v.  Hecker,  109  Cal. 
451  ;  Young  v.  Com.,  6  Bush  (Ky.)  315;  Hollo- 
way  v.  Com.,  11  Bush  (Ky.)  350;  Luby  v. 
Com.,  12  Bush  (Ky.)  7;  State  v.  Thompson,  45 
La.  Ann.  969;  Holcomb  v.  State,  8  Lea  (Tenn.) 
417  ;  Sargent  v.  State,  35  Tex.  Crim.  325  ;  John- 
son v.  State,  (Tex.  Crim.  1899)  50  S.  W.  Rep. 
343- 

Pursuit  Not  Allowable  After  Danger  Ceases.  — 

People  v.  Hecker,  109  Cal.  451  ;  State  v.  Con- 
ally,  3  Oregon  69  ;  Morgan  v.  State,  (Tex.  Crim. 
1902)  67  S.  W.  Rep.  420. 

Right  to  Pursue  for  Purpose  of  Disarming.  — 
State  v.  Mazon,  90  N.  Car.  676. 

2.  When  Right  to  Attack  Exists.  —  State  v. 
Matthews,  148  Mo.  185,  71  Am.  St.  Rep.  594, 
per  Sherwood,  J.  To  the  same  effect  are  State 
v.  McDonald,  67  Mo.  13;  Stewart  v.  State,  40 
Tex.  Crim.  649 ;  Myers  v.  State,  62  Ala.  599. 
See  also  Smith  v.  State,  8  Lea  (Tenn.)  402 ; 
Souey  v.  State,  13  Lea  (Tenn.)  472. 

3.  Right  to  Defend  Another.  —  1  East  P.  C. 
289;  In  re  Neagle,  135  U.  S.  1,  39  Fed.  Rep. 
833  ;  Storey  v.  State,  71  Ala.  329  ;  State  v.  West- 
fall,  49  Iowa  328;  State  v.  Maloy,  44  Iowa  104; 
Com.  v.  Delaney,  (Ky.  1895)  29  S.  W.  Rep.  616  ; 
Brabston  v.  State,  68  Miss.  208  ;  State  v.  Harris, 
1  Jones  L.  (46  N.  Car.)  190;  Glover  v.  State,  33 
Tex.  Crim.  224 ;  Stanton  v.  State,  (Tex.  Crim. 
1895)  29  S.  W.  Rep.  476.  See  also  Brown  v. 
Com.,  (Ky.  1899)  51  S.  W.  Rep.  171;  State  v. 
Reed,  137  Mo.  125;  Mitchell  v.  State,  38  Tex. 
Crim.  170.  And  see  the  title  Murder  and  Man- 
slaughter, vol.  21,  p.  207, 


Person  Justified  in  Encouraging  and  Aiding  One 
Acting  in  Self-defense.  —  State    v.   Rector,    1 26 

Mo.  328. 

Right    to  Procure  Weapon   for    Another.  — 

Leslie  v.  State,  (Tex.  Crim.  1900)  57  S.  W. 
Rep.  659. 

Must  Show  Killing  Actually  Necessary.  —  Peo- 
ple v.  Cole,  (Oyer  &  T.  Ct.)  4  Park.  Crim.  (N. 

Y.)  35- 

Protection  of  Woman  Against  Indecent  Assault. 

—  Mallicoat  v.  Com.,  (Ky.  1894)  28  S.  W.  Rep. 
151- 

4.  Right  of  Third  Person  Same  as  That  of  Person 

Defended.—  Stanley  v.  Com.,  86  Ky.  440,  9  Am. 
St.  Rep.  305  ;  Pace  v.  Com.,  89  Ky.  204 ;  Garcia 
v.  State,  (Tex.  Crim.  1900)  57  S.  W.  Rep. 
650.  See  also  Guffee  v.  State,  8  Tex.  App. 
187;  Ross  v.  State,  10  Tex.  App.  456,  38 
Am.  Rep.  643;  North  v.  State,  12  Tex.  App. 
in. 

5.  Wood  v.  State,  128  Ala.  27;  Mitchell  v. 
State,  129  Ala.  23  ;  Chittenden  v.  Com.,  (Ky. 
1888)  9  S.  W.  Rep.  386;  State  v.  Melton,  102 
Mo.  683 ;  State  v..  Brittain,  89  N.  Car.  481  ; 
Crowder  -'.  State,  8  Lea  (Tenn.)  673 ;  State  v. 
Greer,  22  W.  Va.  800. 

Duty  of  Person  Assailed  to  Retreat  Before  Third 
Person  Can  Protect.  —  Whatley  v.  State,  91  Ala. 
108. 

6.  State  v.  Linney,  52  Mo.  40.  See  also  Ross 
v.  Com.,  (Ky.  1900)  55  S.  W.  Rep.  4. 

7.  Snell  v.  State,  29  Tex.  App.  236,  25  Am. 
St.  Rep.  723 ;  Monson  v.  State,  (Tex.  Crim. 
1 901)  63  S.  W.  Rep.  647.  See  also  Hargrove  v. 
State,  33  Tex.  Crim.  431. 
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of  them,  and  justify  his  action  by  evidence  that  the  man  who  was  killed  had 
brought  on  the  difficulty,  when  that  fact  was  unknown  to  him  at  the  time  of 
the  killing.1 

2.  Defense  of  Persons  Occupying  Certain  Relations.  —  The  rules  which  justify 
self-defense  have  been  held  to  extend  to  the  relations  of  husband  and  wife,3 
parent  and  child,3  and  master  and  servant.4  It  has  been  said  that  it  would 
seem  that  the  relation  of  brother  and  brother,  or  brother  and  sister,  or  sister 
and  sister,  in  this  respect,  may  be  said  to  stand  upon  the  same  footing  of 
reason  and  justice,  especially  if  he  or  she  who  was  assaulted  was  dependent 
upon  the  slayer  for  protection.5  Whether  this  is  true  or  not,  or  whether  only 
the  general  rules  as  to  the  defense  of  others  apply,  in  a  number  of  cases  in 
which  such  relation  existed  the  accused  has  been  held  guiltless.0 

IX.  Defense  of  Property —  1.  In  General.  —  A  person  may  repel  force  by 
force  in  defense  of  his  habitation  or  property,  as  well  as  in  defense  of  his 
person,  against  one  who  manifestly  intends  and  endeavors  by  violence  or 
surprise  to  commit  a  known  felony  upon  either,  and,  if  need  be,  may  kill  his 
adversary.  But  the  right  to  defend  property  against  one  who  manifestly 
intends  or  endeavors,  by  violence  or  surprise,  to  commit  a  known  felony,  to 
the  extent  of  slaying  the  aggressor,  does  not  include  the  right  to  defend  it, 
to  the  same  extent,  where  there  is  no  intention  to  commit  a  felony.  A  man 
may  use  force  to  defend  his  real  or  personal  property  against  one  who  endeav- 
ors to  dispossess  him  without  right,  taking  care  that  the  force  used  does  not 
exceed  what  reasonably  appears  to  be  necessary  for  the  purpose  of  defense 
and  prevention.    But,  in  the  absence  of  an  attempt  to  commit  a  felony,  he 


1.  Tudor  v.  Com.,  (Ky.  1897)  43  S.  W.  Rep. 
187. 

2.  Husband  and  Wife.  —  Hathaway  v.  State, 
32  Fla.  56;  Dukes  v.  State,  11  Ind.  557,  71  Am. 
Dec.  370  ;  Estep  v.  Com.,  86  Ky.  39,  9  Am.  St. 
Rep.  260;  Martin  v.  State,  (Tex.  Crim.  1900) 
58  S.  W.  Rep.  112.  See  also  Mattison  v.  State, 
55  Ala.  224. 

Defense  of  Wife's  Chastity.  —  People  v.  Cook, 
39  Mich.  236,  33  Am.  Rep.  380;  Staten  v.  State, 
30  Miss.  619. 

To  Prevent  Debauching  Affianced  Wife.  — 
Futch  v.  State,  90  Ga.  472,  quare. 

To  Prevent  Abduction  of  Wife.  —  Saylor  v. 
Com.,  97  Ky.  184. 

3.  Parent  and  Child  —  Alabama.  —  Karr  v. 
State,  106  Ala.  1  ;  Mitchell  v.  State,  129  Ala.  23. 

Kansas.  —  State  v.  Petteys,  65  Kan.  625. 

Kentucky.  —  Burks  v.  Com.,  7  Ky.  L.  Rep. 
826  ;  Sullivan  v.  Com.,  (Ky.  1892)  18  S.  W.  Rep. 
530;  Utterback  v.  Com.,  105  Ky.  723. 

Michigan.  —  Patten  v.  People,  18  Mich.  314, 
100  Am.  Dec.  173. 

Mississippi.  —  Washington  v.  State,  (Miss. 
1897)  21  So.  Rep.  656. 

Missouri.  —  State  v.  Linney,  52  Mo.  40  ;  State 
v.  Hickam,  95  Mo.  322,  6  Am.  St.  Rep.  54 ; 
State  v.  Harrod,  102  Mo.  590;  State  v.  Harper, 
149  Mo.  514;  State  v.  Downs,  91  Mo.  19.  See 
also  State  v.  Grugin,  147  Mo.  39,  71  Am.  St. 
Rep.  553- 

North  Carolina.  —  State  v.  Brittain,  89  N. 
Car.  481. 

Tennessee.  —  Smith  v.  State,  8  Lea  (Tenn.) 
402 ;  Crowder  v.  State,  8  Lea  (Tenn.)  669 ; 
Foster  v.  State,  102  Tenn.  33,  73  Am.  St.  Rep. 
855- 

Texas.  —  Phipps  v.  State,  34  Tex.  Crim.  608  ; 
Johnson  v.  State,  (Tex.  Crim.  1900)  59  S.  W. 
Rep.  269. 


Right  of  Son  to  Kill  Father  in  Defense  of  Mother. 

—  Reg.  v.  Rose,  15  Cox  C.  C.  540. 

Father  May  Protect  Daughter  Even  Against 
Husband. — Campbell  v.  Com.,  88  Ky.  402,  21 
Am.  St.  Rep.  348. 

Right  of  Son-in-law  to  Protect  Father-in-law. 

—  Chittenden  v.  Com.,  (Ky.  1888)  9  S.  W.  Rep. 
386;  Glaze  v.  State,  (Tex.  1898)  45  S.  W.  Rep. 
903. 

Guardian  and  Ward.  —  See  dicta  in  Way- 
bright  v.  State,  56  Ind.  122. 

4.  Master  and  Servant.  —  Hathaway  v.  State, 

32  Fla.  56;  Waybright  v.  State,  56  Ind.  122; 
'Pond  v.  People,  8  Mich.  150. 

Master  and  Apprentice. —  Orton  v.  State,  4 
Greene  (Iowa)  140. 

5.  Brother  and  Brother  or  Brother  and  Sister.  — 
Armistead  v.  State,  18  Ga.  704. 

6.  Alabama.  —  Whatley  v.  State,  91  Ala.  108; 
Wood  v.  State,  128  Ala.  27. 

California.  —  People  v.  Travis,  56  Cal.  251. 

Illinois.  —  McCoy  v.  People,  175  111.  224. 

Kentucky.  —  Delaney  v.  Com.,  25  S.  W.  Rep 
830,  15  Ky.  L.  Rep.  797;  Smith  v.  Com.,  26  S. 
W.  Rep.  583,  16  Ky.  L.  Rep.  112;  Gills  v.  Com., 
(Ky.  1896)  37  S.  W.  Rep.  269;  Crockett  v. 
Com.,  100  Ky.  382. 

Michigan.  —  People  v.  Cook,  39  Mich.  236, 

33  Am.  Rep.  380 ;  People  v.  Curtis,  52  Mich. 
616. 

Missouri.  —  State  v.  Melton,  102  Mo.  683. 
Ohio.  —  State  v.  Nevin,  23  Cine.  L.  Bui.  411. 
Oklahoma.  —  Gatliff  v.  Territory,  2  Okla.  523. 
Tennessee.  —  Fisher  v.  State-,  10  Lea  (Tenn.) 
151- 

Texas.  —  Snell  v.  State,  29  Tex.  App.  236,  25 
Am.  St.  Rep.  723  ;  Butler  v.  State,  33  Tex.  Crim. 
232  ;  Shumate  v.  State,  38  Tex.  Crim.  266. 

Washington.  —  State  v.  Wilson,  10  Wash. 
402. 
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cannot  defend  his  property  to  the  extent  of  killing  the  aggressor,  for  the  pur- 
pose of  preventing  a  trespass,  and  if  he  should  do  so  he  would  be  guilty  of  a 
felonious  homicide.  Life  is  too  valuable  to  be  sacrificed  solely  for  the  pro- 
tection of  property.  Rather  than  slay  the  aggressor  to  prevent  a  mere 
trespass,  when  no  felony  is  attempted,  he  should  yield,  and  appeal  to  the 
courts  for  redress.  Ordinarily  the  killing  allowed  in  the  defense  of  property 
is  solely  for  the  prevention  of  a  felony.1  The  owner  of  property  may  slay  a 
trespasser,  if  it  should  become  necessary  in  the  progress  of  the  difficulty 
produced  by  his  defending  his  property,  to  protect  his  life  or  his  person  from 
a  felonious  assault.  The  fact  that  the  owner  of  property  uses  force  to  protect 
his  property  does  not  deprive  him  of  his  right  to  protect  himself  against  the 
violence  of  a  trespasser  induced  by  such  action  on  his  part.3 


West  Virginia.  —  State  v.  Greer,  22  W.  Va. 
810. 

Right  to  Kill  to  Liberate  Brother  from  Unlawful 

Arrest.   -  Dyson  v.  State,  14  Tex.  App.  454. 

Under  Florida  Rev.  Stat.,  §  2378,  Relation  of 
Brother  and  Brother  Not  Included. —  Richard  v. 
State,  42  Fla.  528;  Mitchell  v.  State,  (Fla.  1901) 
30  So.  Rep.  803. 

1.  Rule  as  to  Protection  of  Property  —  Eng- 
land. —  1  East  P.  C.  220 ;  Reg.  v.  Archer,  1  F.  & 
F.  351- 

United  States.  —  U.  S.  v.  Wiltberger,  3  Wash. 
(U.  S.)  515,  28  Fed.  Cas.  No.  16,738. 

Arkansas.  —  Carpenter  v.  State,  62  Ark.  286. 

Colorado.  —  Bush  v.  People,  10  Colo.  566. 

Georgia.  —  Crawford  v.  State,  90  Ga.  701,  35 
Am.  St.  Rep.  242 ;  Sellers  v.  State,  99  Ga.  689, 

59  Am.  St.  Rep.  253  ;  Powell  v.  State,  101  Ga. 
9,  65  Am.  St.  Rep.  277. 

Iowa.  —  State  v.  Thompson,  9  Iowa  188,  74 
Am.  Dec.  342  ;  State  v.  Kennedy,  20  Iowa  569  ; 
State  v.  Collins,  32  Iowa  36. 

Mississippi.  —  Ayers  v.  State,  60  Miss.  709. 

Missouri.  —  State  v.  Forsythe,  89  Mo.  667  ; 
State  v.  Dooley,  121  Mo.  591  ;  State  v.  Martin, 
52  Mo.  App.  609. 

Nevada.  —  State  v.  Levigne,  17  Nev.  435. 

Pennsylvania.  —  Com.  v.  Pipes,  158  Pa.  St. 

25- 

South  Carolina.  —  State  v.  Davis,  50  S.  Car. 
405,  62  Am.  St.  Rep.  837. 

Texas.  —  Woodring  v.  State,  33  Tex.  Crim. 
26. 

Virginia.  —  Stoneham  v.  Com.,  86  Va.  523. 

Under  the  Texas  Statute  homicide  to  prevent 
theft  by  night  is  justified.  Laws  v.  State,  26 
Tex.  App.  643. 

Mere  Trespass  No  Justification  —  England.  — 
1  East  P.  C.  272  ;  Rex  v.  Thomas,  3  Russ.  C.  & 
M.  94;  Rex  v.  Scully,  1  C.  &  P.  319,  11  E.  C. 
L.  407,  28  Rev.  Rep.  780  ;  Reg.  v.  Symondson, 

60  J.  P.  645. 

United  States.  —  Wallace  v.  U.  S.,  162  U.  S. 
466. 

Alabama.  —  Carroll  v.  State,  23  Ala.  28,  58 
*Am.  Dec.  282;  Noles  v.  State,  26  Ala.  31,  62 
Am.  Dec.  711;  Williams  v.  State,  44  Ala.  41; 
Simpson  v.  State,  59  Ala.  14;  Storey  v.  State, 
71  Ala.  329. 

California.  —  People  v.  Flanagan,  60  Cal.  2, 
44  Am.  Rep.  52  ;  People  v.  Dunne,  80  Cal.  34  ; 
People  v.  Clark,  84  Cal.  573  ;  People  v.  Hecker, 
109  Cal.  451  ;  People  v.  Conkling,  111  Cal.  616. 

Delaware.  —  State  v.  Horskin,  Houst.  Crim. 
Cas.  (Del.)  116;  State  v.  Becker,  9  Houst.  (Del.) 
411  ;  State  v.  Talley,  9  Houst.  (Del.)  417. 


Illinois.  —  Davison  v.  People,  90  111.  221. 

loiva.  —  State  v.  Edgerton,  100  Iowa  63. 

Kentucky.  —  Baker  v.  Com.,  93  Ky.  302 ; 
Herald  v.  Com.,  (Ky.  1890)  14  S.  W.  Rep.  491  ; 
Kendall  v.  Com.,  (Ky.  1892)  19  S.  W.  Rep.  173; 
Trusty  v.  Com.,  (Ky.  1897)  41  S.  W.  Rep.  766; 
Utterback  v.  Com.,  105  Ky.  723;  Com.  v.  Bul- 
lock, 67  S.  W.  Rep.  992,  24  Ky.  L.  Rep.  78. 

Louisiana.  —  Carmouche  v.  Bouis,  6  La.  Ann. 
96,  54  Am.  Dec.  558. 

Michigan.  —  People  v.  Horton,  4  Mich.  67; 
People  v.  Dann,  53  Mich.  490,  51  Am.  Rep.  151. 

Missouri.  —  State  v.  Taylor,  143  Mo.  150. 

Montana.  —  State  v.  Donyes,  14  Mont.  70. 

Nevada.  —  State  v.  Levigne,  17  Nev.  435. 

Oregon.  —  State  v.  Tarter,  26  Oregon  38. 

Pennsylvania.  —  Tiffany  v.  Com.,  121  Pa.  St. 
165,  6  Am.  St.  Rep.  775. 

Tennessee.  —  Johnson  v.  State,  100  Tenn. 
254. 

Texas.  —  McGlothlin  v.  State,  (Tex.  Crim. 
1899)  53  S.  W.  Rep.  869. 

Washington. — -White  v.  Territory,  3  Wash. 

Ter.  397. 

West  Virginia.  —  State  v.  Clark,  51  W.  Va. 

457- 

Illustrations.  —  A  person  set  to  watch  a  yard 
or  garden  is  not  justified  in  shooting  any  one 
who  comes  into  it  in  the  night,  even  if  he  should 
see  the  party  go  into  his  master's  hen-roost;  but 
if,  from  the  conduct  of  the  party,  he  has  fair 
grounds  for  believing  his  own  life  to  be  in 
actual  and  immediate  danger,  he  is  justified  in 
shooting  him.  Rex  v.  Scully,  1  C.  &  P.  319,  11 
E.  C.  L.  407,  28  Rev.  Rep.  780. 

If  a  ship's  sentinel  shoots  a  man  because  he 
persists  in  approaching  the  ship  when  he  has 
been  ordered  not  to  do  so,  it  will  be  murder  un- 
less such  an  act  was  necessary  for  the  ship's 
safety.    Rex  v.  Thomas,  3  Russ.  C.  &  M.  94. 

Former  Trespass  No  Justification  for  Killing.  — 
People  v.  Clark,  84  Cal.  573. 

Right  of  Bailee  to  Protect  Property.  —  State  v. 
Martin,  52  Mo.  App.  609. 

Statutes  as  to  Protection  of  Property  and  Habita- 
tion. —  Brown  v.  State,  55  Ark.  593;  People  v. 
Walsh,  43  Cal.  447 ;  Hudgins  v.  State,  2  Ga. 
173;  Smith  v.  State,  106  Ga.  673,  71  Am.  St. 
Rep.  286  ;  Crawford  v.  State,  90  Ga.  702,  35  Am. 
St.  Rep.  242 ;  Brown  v.  People,  39  111.  407  ;  Mc- 
Daniel  t\  State,  8  Smed.  &  M.  (Miss.)  401,  47 
Am.  Dec.  93  ;  McGlothlin  v.  State,  (Tex.  Crim. 
1S99)  53  S.  W.  Rep.  869. 

2.  When  Owner  May  Slay  Trespasser. —  People 
v.  Stone,  82  Cal.  36;  State  v.  Thompson,  71 
Iowa  503;  Barnard  v.  Com.,  (Ky.  1888)  8  S. 
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2.  Sufficiency  of  Possession.  —  A  person  in  actual  and  legal  possession  of 
property,  either  real  or  personal,  has  a  right  to  defend  the  same,  though  he 
has  not  the  legal  title  thereto.1  Persons  who  casually  and  temporarily  occupy 
a  part  of  the  public  domain,  not  for  the  purpose  of  husbandry,  residence,  or 
commerce,  but  to  engage  in  the  pursuit  of  hunting  or  fishing,  have  no  such 
possession  thereof  as  will  entitle  them  to  protect  it  against  others  who 
wish  to  occupy  it  for  a  similar  purpose.2  A  guest  in  a  dwelling  house  is 
entitled  to  the  protection  the  law  affords  to  the  owner  or  more  permanent 
occupant.  He  may  repel  trespasses  in  and  upon  the  house,  or  repel  assaults, 
actual  or  menaced,  as  if  he  were  under  his  own  roof  and  within  his  own  doors.3 

3.  Defense  of  Habitation  —  a.  In  General.  —  A  perusal  of  the  opinions  of 
the  courts  and  of  treatises  on  the  subject  will  disclose  the  fact  that  the  right 
of  a  person  to  take  life  in  defense  of  his  habitation  has  not  been  very  satis- 
factorily determined.  The  general  rule  deducible  from  the  authorities  seems 
to  be  that  when  in  his  own  dwelling  a  person  need  not  retreat,  but  may  stand 
his  ground,  even  though  he  could  retreat  with  safety;  .that  a  mere  civil  tres- 
pass upon  a  man's  dwelling-house  does  not  justify  him  in  slaying  the  tres- 
passer; that  the  owner  may  resist  a  trespass,  opposing  force  against  force, 
but  he  has  no  right  to  kill  unless  it  becomes  necessary  to  prevent  the  felonious 
destruction  of  his  property,  or  the  commission  of  a  felony  therein,  or  to 
defend  himself  or  his  family  against  a  felonious  assault  upon  life  or  person ; 
that  if  he  kills  without  reasonable  apprehension  of  immediate  danger  to  him- 
self or  his  family  or  his  property,  but  in  the  heat  of  passion  aroused  by  the 
trespasser,  it  will  be  manslaughter;  but  if  he  deliberately  or  premeditatedly 
kills  another  to  prevent  a  mere  trespass  upon  his  property,  whether  that 
trespass  could  or  could  not  be  otherwise  prevented,  he  is  guilty  of  murder. 4 


VV.  Rep.  444  ;  Ayers  7'.  State,  6o  Miss.  709  ;  Ter- 
ritory v.  Burgess,  8  Mont.  57  ;  State  v.  Jones,  29 
S.  Car.  201  ;  Woodring  v.  State,  33  Tex.  Crim. 
26;  Hallowel  v.  State,  (Tex.  Crim.  1894)  28  S. 
W.  Rep.  468;  Sims  v.  State,  36  Tex.  Crim.  154; 
Wilson  v.  State,  (Tex.  Crim.  1896)  36  S.  W. 
Rep.  587 ;  White  v.  Territory,  3  Wash.  Ter. 
397- 

1.  Title  to  Property  Unnecessary.  —  Carpenter 
v.  State,  62  Ark.  286 ;  White  v.  Territory,  3 
Wash.  Ter.  397.  See  also  Fuller  v.  State,  115 
Ala.  61. 

A  man  merely  staying  at  the  house  of  a 
woman  with  whom  he  is  having  illicit  relations 
has  no  right  to  protect  the  premises  against  an 
intruder.  Williams  v.  State,  (Tex.  Crim.  1898) 
48  S.  W.  Rep.  515- 

Texas  Statute  as  to  Sufficiency  of  Possession.  — 
Sims  v.  State,  36  Tex.  Crim.  154  ;  Carr  v.  State, 
41  Tex.  Crim.  380  ;  Howell  v.  State,  (Tex.  Crim. 
1900)  57  S.  W.  Rep.  835  ;  Hill  v.  State,  (Tex. 
Crim.  1902)  67  S.  W.  Rep.  506. 

2.  Temporary  Occupation  Will  Not  Justify.  — 
People  v.  Batchelder,  27  Cal.  69,  85  Am.  Dec. 

3.  Defense  by  Guest.  —  Crawford  v.  State,  112 
Ala.  1. 

4.  Right  to  Defend  Habitation  —  England.  — 
1  East  P.  C.  287  ;  Meade's  Case,  1  Lewin  C.  C. 
184;  Semayne's  Case,  5  Coke  91. 

Alabama.  —  Carroll  v.  State,  23  Ala.  28,  58 
Am.  Dec.  282 ;  Askew  v.  State,  94  Ala.  4,  33 
Am.  St.  Rep.  83. 

Arkansas.  —  King  v.  State,  55  Ark.  604. 

Connecticut.  —  State  v.  Moore,  31  Conn.  484; 
State  v.  Scheele,  57  Conn.  314,  14  Am.  St.  Rep. 
106. 


Delazvare.  —  State  v.  Horskin,  Houst.  Crim. 
Cas.  (Del.)  116. 

Florida.  —  Wilson  v.  State,  30  Fla.  234. 

Georgia.  —  McPherson  v.  State,  22  Ga.  478; 
Horton  v.  State,  no  Ga.  739. 

Ioiva.  —  State  v.  Middleham,  62  Iowa  150. 

Kansas.  —  State  v.  Countryman,  57  Kan.  815. 

Kentucky.  —  Wright  v.  Com.,  85  Ky.  123; 
Estep  v.  Com.,  86  Ky.  39,  9  Am.  St.  Rep.  260 ; 
Saylor  v.  Com.,  (Ky.  1895)  33  S.  W.  Rep.  185; 
Ogles  v.  Com.,  11  S.  W.  Rep.  81 6,  n  Ky.  L. 
Rep.  289  ;  Bossie  v.  Com.,  16  S.  W.  Rep.  713,  13 
Ky.  L.  Rep.  217. 

Missouri.  —  State  v.  Kennade,  121  Mo.  405; 
State  v.  Taylor,  143  Mo.  150. 

Nebraska.  —  Thompson  v.  State,  61  Neb.  210. 

North  Carolina.  —  See  State  *;  Taylor,  82  N. 
Car.  554;  State  v.  Hartness,  128  N.  Car.  577. 

Oregon.  —  State  v.  Conally,  3  Oregon  69. 

Pennsylvania.  —  See  Com.  v.  McLaughlin,  163 
Pa.  St.  651. 

South  Carolina.  —  State  v.  Cannon,  52  S.  Car. 
452- 

Tennessee.  —  State  v.  Foutch,  96  Tenn.  242. 

Texas.  —  Allen  v.  State,  (Tex.  Crim.  1902) 
66  S.  W.  Rep.  671. 

Vermont.  —  State  v.  Patterson,  45  Vt.  308, 
12  Am.  Rep.  200. 

And  see  supra,  this  title,  Duty  to  Retreat. 

Killing  to  Prevent  Forcible  Entry. —  Where 
one  is  assaulted  in  his  home,  or  the  home  itself 
is  attacked,  he  may  use  such  means  as  are 
necessary  to  repel  the  assailant  from  the  house 
or  to  prevent  his  forcible  entry  or  material 
injury  to  his  home,  even  to  the  taking  of  life. 
But  a  homicide  in  such  a  case  would  not  be 
justifiable  unless  the  slayer,  in  the  careful  and 
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b.  What  Habitation  Includes.  —  The  immunity  pertaining  to  the 
defense  of  a  habitation  does  not  extend  beyond  the  limits  of  the  dwelling  and 
the  customary  outbuildings;  that  is,  beyond  the  curtilage.1  A  man's  place 
of  business  must  be  regarded  pro  liac  vice  as  his  dwelling,  and  he  has  the  same 
right  to  defend  it  against  intrusion  that  he  has  to  defend  his  dwelling.  He 
is  no  more  under  the  necessity  of  retreating  from  the  one  than  the  other 
when  he  is  unlawfully  or  feloniously  assaulted,  being  lawfully  in  its  occu- 
pancy.2 

c  Persons  Against  Whom  Right  Does  Not  Exist.  —  The  rule  as  to 
the  defense  of  habitation  does  not  apply  when  an  invited  guest  3  or  a  person 
who  has  entered  peaceably  on  business 4  is  killed  without  having  been 
notified  to  leave. 

X.  Homicide  Committed  When  Arrest  Made  —  1.  Officer  Killed — a. 

When  Arrest  Lawful —  If  the  arrest  is  a  lawful  one,  an  officer,  or  other 
person  authorized  to  make  such  arrest,  has  the  right  to  use  the  force  neces- 
sary to  render  the  arrest  effective;  and  if  the  person  whom  he  is  attempting  to 
arrest,  by  his  resistance  to  the  arrest,  brings  violence  upon  himself  which  puts 
his  body  in  danger,  this  cannot  be  made  justification  for  killing  the  officer  or 
person  arresting  him.5  The  law  of  self-defense,  as  applicable  to  rencounters 
between  private  persons,  does  not  apply,  unless  the  person  resisting  the  arrest 
has  reasonable  ground  to  believe,  and  does  believe,  that  the  officer  is  not 
acting  in  good  faith  in  the  attempt  to  arrest,  but  is  using  his  official  position 
to  gratify  personal  feeling  against  the  person  sought  to  be  arrested,  and  that 
by  submitting  to  arrest  and  to  being  disarmed  he  will,  by  reason  of  this  fact, 


proper  use  of  his  faculties,  bona  fide  believes, 
and  has  reasonable  ground  to  believe,  that  the 
killing  is  necessary  to  repel  the  assailant  or 
prevent  his  forcible  entry.  State  v.  Peacock, 
40  Ohio  St.  333.  See  also  Greschia  v.  People, 
53  111.  295  ;  Davison  v.  People,  90  111.  2?'  ; 
Pond  v.  People,  8  Mich.  150. 

Intruder  Refusing  to  Leave  House  Is  Without 
Right  of  Self-defense.  —  Scott  v.  Com.,  29  S.  W. 
Kep.  977,  16  Ky.  L.  Rep.  702. 

Riotous  Assemblage.  —  A  homicide  is  not  ex- 
cused in  attempting  to  compel  a  riotous  as- 
semblage, gathered  about  the  defendant's  dwell- 
ing house  in  the  night  time,  to  leave,  where  no 
violence  had  been  done  or  attempted  by  it 
against  either  the  house  or  the  inmates.  Patten 
v.  People,  18  Mich.  314,  100  Am.  Dec.  173. 

1.  Habitation  Includes  Outbuildings.  —  Lee 
v.  State,  92  Ala.  15,  25  Am.  St.  Rep.  17; 
Naugher  v.  State,  105  Ala.  26;  State  v.  Bart- 
mess,  33  Oregon  110;  Fitzgerald  v.  State,  1 
Shannon  Tenn.  Cas.  505.  See  also  People  v. 
Keuhn,  93  Mich.  619. 

Out-house  Need  Not  Be  Included  Within  Fence. 
—  Pond  v.  People,  8  Mich.  150. 

Outdoor  Cellar  Included.  —  People  v.  Cough- 
lin,  67  Mich.  466. 

2.  Right  to  Defend  Place  of  Business.  —  Jones 
v.  State,  76  Ala.  8  ;  Cary  v.  State,  76  Ala.  78 ; 
Perry  v.  State,  94  Ala.  25  ;  Askew  v.  State,  94 
Ala.  4,  33  Am.  St.  Rep.  83  ;  Willis  v.  State,  43 
Neb.  102.  See  also  Morgan  v.  Durfee,  69  Mo. 
469,  33  Am.  Rep.  508.  Compare  State  v.  Smith, 
100  Iowa  1  ;  Hall  v.  Com.,  94  Ky.  322. 

Standing  in  Shop  Door. —  Where  the  evidence 
shows  that  the  defendant  when  he  fired  the 
fatal  shot  was  standing  at  the  door  of  his  shop, 
with  one  foot  on  the  lowest  step,  a  charge  in- 
structing the  jury  that,  "to  make  out  a  case 
of  justifiable  self-defense,  the  evidence  must 


show  that  the  difficulty  was  not  provoked  or 
encouraged  by  the  defendant ;  that  he  was,  or 
appeared  to  be,  so  menaced  at  the  time  as  to  cre- 
ate a  reasonable  apprehension  of  danger  to  his 
life,  or  of  grievous  bodily  harm  ;  and  that  there 
was  no  other  reasonable  hope  of  escape  from 
such  present  impending  peril,"  does  not  antago- 
nize the  principle  that  a  man  is  not  bound  to  re- 
treat from  his  own  domicile.  Watson  v.  State, 
82  Ala.  10. 

3.  Invited  Guest.  —  Eversole  v.  Com.,  (Ky. 
1896)  34  S.  W.  Rep.  231;  State  v.  Mcintosh, 
40  S.  Car.  349. 

4.  Person  on  Business.  —  State  v.  Martin,  30 
Wis.  216,  11  Am.  Rep.  567.  See  also  State  v. 
Partlow,  90  Mo.  608,  59  Am.  Rep.  31. 

Where  one  goes  to  the  house  of  another  in  a 
peaceable  manner  without  offering  or  threaten- 
ing violence  to  his  person  or  dwelling,  and 
upon  being  ordered  off  and  not  going  immedi- 
ately, is  killed  by  the  owner  of  the  premises, 
the  slayer  is  guilty  of  murder,  although  it  be 
proved  that  he  had  previously  forbidden  the 
deceased  from  coming  on  his  premises.  State 
v.  Smith,  3  Dev.  &  B.  L.  (20  N.  Car.) 
117. 

.5.  Resisting  Lawful  Arrest. —  Floyd  v.  State, 

82  Ala.  16;  State  v.  Gainor,  84  Iowa  209; 
White  v.  State,  70  Miss.  253  ;  State  v.  Turling- 
ton, 102  Mo.  642;  Brown  v.  State,  62  N.  J.  L. 
666;  Porez  v.  State,  29  Tex.  App.  618.  See 
also  Smalls  v.  State,  99  Ga.  25  ;  State  v.  Smith, 
101  Iowa  369;  West  v.  Com.,  23  S.  W.  Rep. 
368,  15  Ky.  L.  Rep.  386;  Hill  v.  State,  35  Tex. 
Crim.  371.  And  see  the  title  Arrest,  vol.  2, 
p.  906. 

Officer  Killed  While  Attempting  to  Serve  Process. 

—  People  v.  Bernard,  125  Mich.  550. 
Resisting  Arrest  on  Warrant  for  Bastardy.  — 

Agee  v.  State,  64  Ind.  340. 
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be  in  danger  of  great  bodily  harm  or  of  losing  his  life.1  Whether  the  arrest 
be  legal  or  not,  the  power  to  arrest  may  be  exercised  in  such  a  wanton  and 
menacing  manner  as  to  threaten  the  accused  with  loss  of  life  or  some  bodily 
harm.  In  such  a  case,  though  the  attempted  arrest  was  lawful,  the  killing 
would  be  justifiable.2 

Neoessity  for  Knowledge  of  Official  Character. —  If  one,  without  knowledge  of  the 
official  character  of  the  person  attempting  to  make  the  arrest,  kills  him,  and 
the  killing  is  apparently  necessary,  it  is  homicide  in  self-defense.3 

b.  When  Arrest  Unlawful.  —  A  mere  trespass  on  one's  person  or 
liberty  is  no  reason  for  the  taking  of  life,  and  if  one  commits  a  homicide  while 
resisting  an  arrest,  even  though  it  is  unlawful,  he  cannot  justify  on  the  ground 
of  self-defense  unless  he  can  show  that  the  killing  was  apparently  necessary 
to  protect  himself  from  death  or  great  bodily  harm.'4 

2.  Person  Resisting  Killed.  —  The  right  of  an  officer  or  other  person  author- 
ized to  make  an  arrest  to  kill  a  person  who  resists  arrest  is  discussed 
elsewhere.5 

XI.  Evidence  —  1.  Scope  of  Section.  —  The  rules  of  evidence  in  cases  of 
homicide  having  been  already  fully  discussed  elsewhere,  this  section  will  treat 
only  of  such  matters  of  evidence  as  are  of  special  importance  when  self-defense 
is  pleaded.6 

2.  Admissibility  —  a.  In  General.  —  In  accordance  with  the  general  rules 
governing  the  admissibility  of  evidence  in  criminal  prosecutions,  it  is  com- 
petent for  the  accused  who  claims  to  have  acted  in  self-defense  to  show  any 
matter  which  justly  tends  to  establish  his  plea.7  It  is  competent  for  the 
accused  to  give  in  evidence  any  facts  tending  to  show  the  character  of  the 
attack  which  he  resisted,  the  intention  with  which  it  was  made,  and  that  he 
had  reasonable  grounds  to  believe  that  it  was  necessary,  as  a  measure  of  pre- 


1.  Right  When  Officer  Not  Acting  in  Good  Faith. 

—  Fleetwood  v.  Com.,  80  Ky.  1.  See  also 
Minniard  v.  Com.,  87  Ky.  213. 

2.  When  Legal  Arrest  May  Be  Resisted.  —  Jones 
v.  State,  26  Tex.  App.  1,  8  Am.  St.  Rep.  454.  To 
the  same  effect  are  North  v.  People,  139  111.  81  ; 
Plummer  v.  State,  135  Ind.  308. 

3.  Ignorance  of  Official  Character.  —  Starr  v. 
U.  S.,  153  U.  S.  614;  State  v.  Walker,  1  Ohio 
Dec.  (Reprint)  353,  8  West.  L.  J.  145.  And 
see  the  title  Arrest,  vol.  2,  p.  908. 

What  Constitutes  Notice.  —  State  v.  Shaw,  73 
Vt.  149. 

Notice  Unnecessary  When  Person  Has  Actual 
Knowledge. —  Appleton  v.  State,  61  Ark.  590; 
Montgomery  v.  State,  (Tex.  Crim.  1901)  65  S. 
W.  Rep.  537. 

Under  Missouri  Statute  no  notice  to  escaped 
convict  necessary.    State  v.  Craft,  164  Mo.  631. 

4.  Resisting  Unlawful  Arrest  —  Illinois.  — 
Palmer  v.  People,  138  111.  356,  32  Am.  St.  Rep. 
146.  See  also  Spies  v.  People,  122  111.  1,  3  Am. 
St.  Rep.  320. 

Kentucky.  —  Creighton  v.  Com.,  83  Ky.  142, 
4  Am.  St.  Rep.  143,  84  Ky.  103,  4  Am.  St.  Rep. 
193;  Hughes  v.  Com.,  (Ky.  1897)  41  S.  W. 
Rep.  294. 

Michigan. —  People  v.  Burt,  51  Mich.  200. 

Mississippi.  —  Maury  v.  State,  68  Miss.  60S, 
24  Am.  St.  Rep.  291. 

Missouri.  —  State  v.  Underwood,  75  Mo. 
230. 

Ohio.  —  State  McGinnis,  3  Ohio  Dec.  (Re- 
print) 4,  2  Wkly.  L.  Gaz.  2. 

Texas.  —  Jones  v.  State,  26  Tex.  App.  1,  8 
Am.  St.  Rep.  454;  Ross  v.  State,  ,10  Tex.  App. 


4SS,  38  Am.  Rep.  643  ;  Miers  v.  State,  34  Tex. 
Crim.  161,  S3  Am.  St.   Rep.  705  ;  Cortez  v. 
State,  (Tex.  Crim.  1902)  69  S.  W.  Rep.  536. 
And  see  the  title  Arrest,  vol.  2,  p.  909. 

5.  See  the  titles  Arrest,  vol.  2,  p.  905 ; 
Murder  and  Manslaughter,  vol.  21,  p.  203. 
And  see  the  following  cases  : 

United  States.  —  U.  S.  v.  Rice,  1  Hughes  (U. 
S.)  560;  State  v.  Port,  3  Fed.  Rep.  124. 

Arkansas.  —  Roberson  v.  State,  53  Ark.  516; 
Johnson  v.  State,  58  Ark.  57;  Smith  v.  State, 
59  Ark.  132,  43  Am.  St.  Rep.  20. 

Illinois.  —  Lynn  v.  People,  170  111.  527; 
Healy  v.  People,  163  111.  372. 

Iowa.  —  State  v.  Weston,  98  Iowa  125. 
Kentucky.  —  Williams  v.  Com.,  90  Ky.  596 ; 
Cockrill  v.  Com.,  95  Ky.  22 ;  Doolin  v.  Com., 
95  Ky.  29. 

Mississippi.  —  Rucker  v.  State,  71  Miss.  680; 
Harris  v.  State,  72  Miss.  99  ;  Wilburn  v.  State, 
73  Miss.  245. 

Missouri.  —  State  v.  Grugin,  147  Mo.  39,  71 
Am.  St.  Rep.  553. 

Pennsylvania.  —  Com.  v.  Weathers,  7  Kulp 
(Pa.)  1. 

South  Carolina.  —  State  v.  Davis,  53  S.  Car. 
150,  69  Am.  St.  Rep.  845. 

Texas.  —  Peter  v.  State,  23  Tex.  App.  684 ; 
Giebel  v.  State,  28  Tex.  App.  151  ;  Williams  v. 
State,  41  Tex.  Crim.  365. 

6.  See  the  title  Murder  and  Manslaughter, 
vol.  21,  p.  211. 

7.  Admissible  Evidence.  —  Davids  v.  People, 
192  111.  176;  Massie  v.  Com.,  (Ky.  1894)  24  S. 
W.  Rep.  611;  State  v.  Kellogg,  104  La.  580; 
Com.  v.  Pipes,  158  Pa.  St.  25;  Dodson  v.  State, 
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vention,  to  go  to  the  extent  he  did  in  resisting.1  Any  evidence  tending  to 
show  that  he  acted  as  a  reasonably  prudent  man  would  have  acted  under  the 
circumstances  is  competent.*  No  matter  can  be  introduced  in  evidence  upon 
the  question  of  self-defense  which  does  not  tend  to  establish  such  defense.3 
The  prosecution  may  introduce  in  rebuttal  any  competent  and  relevant  evi- 
dence negativing  self-defense.4 

b.  State  OF  Mind.  —  Evidence  showing  the  state  of  mind  of  the  deceased 
at  the  time  of  and  shortly  before  the  homicide  is  admissible.5 

c.  Apprehension  of  Danger.  —  Evidence  showing  apprehension  of 
danger  on  the  part  of  the  defendant  is  admissible.6  And  he  may  himself 
testify  that  at  the  time  of  the  homicide  he  believed  himself  to  be  in  danger 
of  death  or  great  bodily  harm.7 

d.  State  of  Feeling  Between  Accused  and  Deceased.  —  It  is  com- 
petent to  introduce  evidence  showing  the  state  of  feeling  existing  between 
the  accused  and  the  deceased.** 

e.  Appearance  and  Behavior  of  Deceased.  —  Evidence  is  admissible 
to  show  the  appearance  and  behavior  of  the  deceased  at  or  shortly  before  the 
time  of  the  homicide.9 

/.  Aggression.  —  Any  fact  which  tends  to  show  whether  the  accused  or 
the  deceased  was  the  aggressor  is  admissible. 10 

g.  Previous  Difficulties  and  Ill-feeling. — As  in  the  case  of  threats, 
evidence  of  previous  difficulties  between  the  deceased  and  the  accused  and  of 
ill-feeling  entertained  by  the  deceased  against  the  accused  is  admissible  when 
the  evidence  tends  to  show  self-defense  or  leaves  it  doubtful  which  of  the 
parties  began  the  fatal  difficulty.11 


(Tex.  Crim.  1902)  70  S.  W.  Rep.  969.  And 
see  the  titles  Evidence,  vol.  11,  p.  484;  Mur- 
der and  Manslaughter,  vol.  21,  p.  211. 

1.  Dukes  v.  State,  11  Ind.  557,  71  Am.  Dec. 
370.    See  also  Goins  v.  State,  46  Ohio  St.  457. 

2.  People  v.  Powell,  87  Cal.  348.  See  also 
People  v.  Westlake,  62  Cal.  303. 

3.  Inadmissible  Evidence- — Alabama.  —  Whit- 
aker  v.  State,  106  Ala.  30. 

California.  —  People  v.  Williams,  17  Cal. 
142;  People  v.  Turcott,  65  Cal.  126;  cited  in 
80  Cal.  451;  People  v.  Thomson,  92  Cal.  506; 
People  v.  Cress,  107  Cal.  461. 

Kentucky.  —  Nunn  v.  Com.,  (Ky.  1896)  33 
S.  W.  Rep.  941. 

Missouri.  —  State  v.  Rider,  95  Mo.  474;  State 
v.  Underwood,  75  Mo.  230. 

South  Carolina.  —  State  v.  Brown,  34  S.  Car. 
41. 

Texas.  —  Harrell  v.  State,  39  Tex.  Crim. 
204;  Red  v.  State,  39  Tex.  Crim.  414;  Curtis 
v.  State,  (Tex.  Crim.  1900)  59  S.  W.  Rep. 
263  ;  Adams  v.  State,  (Tex.  Crim.  1902)  68  S. 
W.  Rep.  270. 

4.  Rebuttal  Evidence.  —  People  v.  Bennett,  65 
Cal.  267;  State  v.  Nelson,  101  Mo.  464;  State 
v.  McLaughlin,  149  Mo.  19;  State  v.  Bartmess, 
33  Oregon  110. 

Warrant  in  Hand  of  Deceased  Officer  Admissible 
for  State.  —  Palmer  v.  People,  138  111.  356,  32 
Am.  St.  Rep.  146. 

Evidence  of  Flight  of  Accomplice  Inadmissible 
in  Rebuttal.  —  People  v.  Lee  Ghuck,  78  Cal. 
317. 

5.  Deceased's  State  of  Mind.  —  State  v.  West- 
fall,  49  Iowa  328 ;  State  v.  Hunter,  (Iowa 
1902)  92  N.  W.  Rep.  872. 

6.  Apprehension  of  Danger.  —  Gafford  v.  State, 


122  Ala.  54;  Com.  v.  Crowley,  165  Mass.  569; 
Foster  v.  State,  102  Tenn.  33,  73  Am.  St.  Rep. 
855  ;  Nelson  v.  State,  (Tex.  Crim.  1900)  58  S. 
W.  Rep.  107. 

7.  Right  of  the  Defendant  to  Testify  to  Appre- 
hension.—  Starr  v.  Com.,  97  Ky.  193;  Wil- 
liams v.  Com.,  90  Ky.  596  ;  Com.  v.  Woodward, 
102  Mass.  155;  State  v.  Harrington,  12  Nev. 
125.  But  see  State  v.  Gonce,  87  Mo.  627 ; 
State  v.  Downs,  91  Mo.  19. 

8.  Myers  v.  State,  62  Ala.  599;  State  v. 
Martin,  9  Ohio  Dec.  778 ;  State  v.  Roberts,  63 
Vt.  139. 

Unknown  Friendly  Acts  and  Declarations  Inad- 
missible. —  Stell  l'.  State.  (Tex.  Crim.  1900) 
58  S.  W.  Rep.  75.  See  also  Brumley  v.  State, 
21  Tex.  App.  222,  57  Am.  Rep.  612:  Johnson  v. 
State,  22  Tex.  App.  206 ;  Fuller  v.  State,  30 
Tex.  App.  559. 

9.  Admissibility  of  Evidence  of  Appearance  of 
Deceased.  —  State  v.  Cross,  68  Iowa  180;  Peo- 
ple v.  Lilly,  38  Mich.  270 ;  Frady  v.  State, 
8  Baxt.  (Tenn.)  349. 

10.  Evidence  Showing  Who  the  Aggressor.  — 
Gafford  v.  State,  122  Ala.  54;  Watkins  v.,U.  S., 
3  Indian  Ter.  281  ;  State  v.  Westfall,  49  Iowa 
328.  See  also  Phipps  v.  State,  34  Tex.  Crim. 
560. 

11.  Wben  Evidence  of  Previous  Difficulties  Ad- 
missible.—  Willingham  v.  State,  130  Ala.  35; 
Davids  v.  People,  192  111.  176;  State  v.  Sorter, 
52  Kan.  531;  People  v.  Lyons,  110  N.  Y.  618, 
16  Am.  St.  Rep.  660:  Hampton  v.  State,  (Tex. 
Crim.  1901)  65  S.  W.  Rep.  526;  Williams  v. 
State,  (Tex.  Crim.  1902)  70  S.  W.  Rep.  756. 
See  also  Jimmerson  v.  State,  133  Ala.  18;  State 
v.  Nelson,  166  Mo.  191.  And  see  the  title 
Murder  and  Manslaughter,  vol.  21,  p.  218. 
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h.  Threats  Made  by  Deceased.  —  As  has  been  stated  elsewhere  in 
this  work,1  evidence  of  threats  by  the  deceased  is  generally  inadmissible,  but 
evidence  of  communicated  threats  is  admissible  where  there  is  evidence  tend- 
ing to  show  self-defense;  because  in  connection  with  an  overt  act  or  demon- 
stration on  the  part  of  the  deceased  such  evidence  shows  the  reasonableness 
of  the  accused  in  believing  himself  to  be  in  that  danger  which  justifies  the 
taking  of  human  life  in  self-defense;  and  evidence  of  threats,  whether  com- 
municated or  not,  is  admissible  when  the  evidence  leaves  it  doubtful  which  of 
the  parties  began  the  fatal  difficulty.2 

i.  Character  of  Deceased.  —  As  a  general  rule,  evidence  showing 
the  general  reputation  of  the  deceased  as  a  dangerous  and  violent  man  is 
inadmissible.3  But  when  there  is  evidence  showing  or  tending  to  show  that 
the  defendant  acted  in  self-defense,  under  reasonable  apprehension  that  his 
life  was  in  danger,  evidence  of  the  bad  character  of  the  deceased  in  this 
respect  is  admissible  if  it  appears  that  the  defendant  knew  of  the  bad  charac- 


Admissible  in  Favor  of  Son  Who  Shot  Father's 
Assailant.  —  Foster  v.  State,  102  Tenn.  33,  73 
Am.  St.  Rep.  855. 

Cannot  Show  that  Deceased  Set  Dogs  upon  De- 
fendant's Wife  and  Daughter.  —  State  v.  Sullivan, 
51  Iowa  142. 

Proof  of  Prior  Attacks  upon  Dwelling  Admissible. 

—  Cahill  v.  People,  106  111.  621. 

1.  See  the  title  Murder  and  Manslaughter, 
vol.  21,  p.  222. 

2.  When  Threats  Made  by  Deceased  Admissible 

—  Alabama.  —  Carroll  v.  State,  23  Ala.  28,  58 
Am.  Dec.  282 ;  Burns  v.  State,  49  Ala.  370 ; 
Gafford  v.  State,  122  Ala.  54;  Jimmerson  v. 
State,  133  Ala.  18. 

California.  —  People  v.  Arnold,  15  Cal.  476. 

Florida.  —  Bond  v.  State,  21  Fla.  738;  An- 
drews v.  State,  21  Fla.  598. 

Illinois.  —  Walker  v.  People,  133  111.  no; 
Nowacryk  v.  People,  139  111.  336;  Cannon  v. 
People,  141  111.  270. 

Indiana.  —  Dukes  v.  State,  11  Ind.  557,  71 
Am.  Dec.  370 ;  Gillooley  v.  State,  58  Ind. 
182. 

Iowa.  —  State  v.  Sullivan,  51  Iowa  142;  State 
v.  Noble,  66  Iowa  541  ;  State  v.  Cross,  68  Iowa 
180;  State  v.  Donahoe,  78  Iowa  486. 

Kansas.  —  State  v.  Burton,  63  Kan.  602. 

Kentucky.  —  Campbell  v.  Com.,  88  Ky.  402, 
21  Am.  St.  Rep.  348.  See  also  Ashcraft  v. 
Com.,  (Ky.  1902)  68  S.  W.  Rep.  847. 

Louisiana.  —  State  v.  Gregor,  21  La.  Ann. 
473;  State  v.  Cooper,  32  La.  Ann.  1084;  State 
v.  Chevallier,  36  La.  Ann.  81  ;  State  v.  Janvier, 
37  La.  Ann.  644;  State  v.  Spell,  38  La.  Ann. 
20  ;  State  v.  Williams,  40  La.  Ann.  168  ;  State 
v.  Frierson,  51  La.  Ann.  706;  State  v.  Perioux, 
107  La.  601. 

Michigan.  —  People  V.  Cook,  39  Mich.  236, 
33  Am._  Rep.  380. 

Mississippi.  —  Johnson  v.  State,  66  Miss.  189; 
Hinson  v.  State,  66  Miss.  532  ;  Harris  v.  State, 
72  Miss.  99;  Wesley  v.  State,  37  Miss.  327,  75 
Am.  D-..  62. 

Missouri.  —  State  v.  Brown,  63  Mo.  439 ; 
State  v.  Harris,  76  Mo.  361  ;  State  v.  Hayden, 
83  Mo.  198;  State  v.  McNally,  87  Mo.  644; 
State  v.  Taylor,  126  Mo.  531  ;  State  v.  Smith, 
164  Mo.  567:  State  v.  Bartlett,  (Mo.  1902)  71 
S.  W.  Rep.  148. 

New  York.  —  Stokes  v.  People,  53  N.  Y.  164, 
13  Am.  Rep.  492. 


North  Carolina.  —  State  v.  Scott,  4  Ired.  L. 
(26  N.  Car.)  409,  42  Am.  Dec.  148. 

Oklahoma.  —  Lawson  v.  Territory,  8  Okla.  1. 
Threats  Made  by  Third  Person.  —  On  a  trial 
for  killing  a  stranger  upon  his  roughly  and 
suddenly  awakening  the  defendant,  evidence  is 
competent  to  show  that  the  defendant  had 
always  been  a  somnambulist,  had  recently  lost 
much  sleep,  and  had  shortly  before  had  his  life 
threatened  by  another  than  the  deceased.  Fain 
v.  Com.,  78  Ky.  183,  39  Am.  Rep.  213. 

Threats  Made  by  Son  of  Person  Assaulted  Ad- 
missible. —  In  Rapp  v.  Com.,  14  B.  Mon.  (Ky.) 
494,  it  was  held  that  it  was  competent  for  the 
defendant,  indicted  for  shooting  maliciously 
with  intent  to  kill,  to  prove  that  a  son  of  the 
person  wounded,  who  was  in  the  store  when 
his  father  and  the  defendant  entered  it  (his 
father  having  invited  the  defendant  into  the 
store),  immediately  ran  up  stairs,  and  about  the 
time  the  defendant  shot  at  his  father,  returned 
with  a  pistol,  which  he  snapped  at  the  defend- 
ant, the  pistol,  it  appeared,  having  been  loaded 
some  days  before,  when  the  son  made  a  con- 
tingent threat  to  shoot  the  defendant,  of  which 
the  defendant  had  been  notified.  This  evidence 
would  tend  to  elucidate  the  motives  and  acts  of 
the  parties. 

Notes  Containing  Threats  Admissible.  —  Spivey 
v.  State,  58  Miss.  858. 
Threats  Not  Admissible  in  Favor  of  Third  Person. 

—  State  v.  Maloy,  44  Iowa  104. 

Threats  Not  Admissible  When  Accused  the 
Aggressor.  —  Ragsdale  v.  State.  1 74  Ala.  24. 

Kule  under  Texas  Statute.  ■ —  M yers  v.  State, 
33  Tex.  525  ;  Horbach  v.  State,  43  Tex.  243  ; 
Levy  v.  State,  28  Tex.  App.  203,  19  Am.  St. 
Rep.  826;  Roberts  v.  State,  23  Tex.  App.  170; 
Nairn  v.  State,  (Tex.  Crim.  1898)  45  S.  W. 
Rep.  703  ;  Sebastian  v.  State,  (Tex.  Crim.  1900) 
57  S.  W.  Rep.  820  :  Gibson  v.  State,  (Tex. 
Crim.  1902)  68  S.  W.  Rep.  174:  Williams  v. 
State,  (Tex.  Crim.  1902)  70  S.  W.  Rep.  756; 
Newman  v.  State,  (Tex.  Crim.  1902)  70  S.  W. 
Rep.  95 1. 

8.  Dangerous  CJjaracter  of  Deceased  Generally 
Inadmissible.  —  State  v.  Riddle.  20  Kan.  711; 
Com.  v.  Bright,  (Ky.  1902)  66  S.  W.  Rep.  604. 
And  see  the  title  Character  (in  Evidence),  vol. 
S,  p.  872. 

Dangerous  Character  of  Persons  Assaulted  Inad- 
missible.—  Surginer  v.  State,  134  Ala.  120. 
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ter  of  the  deceased  at  the  time  of  the  homicide.1  The  general  rule  is  that 
the  prosecution  cannot  introduce  evidence  to  sustain  the  character  of  the 
deceased  for  peace  and  quietness  until  the  defendant  makes  an  attack 
upon  him.3 

j.  Deceased  Going  Armed.  —  When  the  evidence  in  the  case  shows 
self-defense  it  is  competent  to  show  on  behalf  of  the  accused  that  the  deceased 
was  in  the  habit  of  going  armed  with  deadly  weapons,  and  that  this  fact  was 
known  to  the  accused.3  The  prosecution  may  show  that  the  deceased  was  un- 
armed at  the  time  of  the  homicide,4  but  evidence  that  the  deceased  was 
not  in  the  habit  of  going  armed  is  inadmissible.5 

k.  Relative  Physical  Strength.  —  Evidence  of  the  relative  physical 
strength  of  the  deceased  and  the  accused  is  admissible  when  self- defense  is 
the  justification.6 


1.  When  Evidence  of  Dangerous  Character  of 
Deceased  or  Person  Assaulted  Admissible  —  Ala- 
bama.—  Roberts  v.  State,  68  Ala.  156;  Smith 
v.  State,  88  Ala.  73;  Allen  v.  State,  11 1  Ala. 
80.    See  also  Moseley  v.  State,  107  Ala.  74. 

California.  — r  People  v.  Anderson,  39  Cal. 
703  ;  People  v.  Powell,  87  Cal.  348 ;  People  v. 
Adams,  137  Cal.  580. 

Colorado.  —  Davidson  v.  People,  4  Colo.  145  ; 
Redus  v.  People,  10  Colo.  208. 

Flortda.  —  Hart  v.  State,  38  Fla.  39 ;  Allen  v. 
State,  38  Fla.  44. 

Georgia.  —  Powell  v.  State,  101  Ga.  9,  65  Am. 
St.  Rep.  277. 

Indiana.  —  Patterson  v.  State,  70  Ind.  341. 

Iowa.  —  State  v.  Middleham,  62  Iowa  150; 
State  v.  Donahoe,  78  Iowa  486 ;  State  v.  Hunter, 
(Iowa  1902)  92  N.  W.  Rep.  872. 

Kansas.  —  Wise  v.  State,  2  Kan.  419,  85  Am. 
Dec.  595  ;  State  v.  Spangler,  64  Kan.  661. 

Louisiana.  —  State  v.  Garic,  35  La.  Ann.  970; 
State  v.  Birdwell,  36  La.  Ann.  859 ;  State  v. 
Saunders,  37  La.  Ann.  389 ;  State  v.  Ford,  37 
La.  Ann.  443  ;  State  v.  Napoleon,  104  La.  164. 

Michigan.  —  People  v.  Curtis,  52  Mich.  616. 

Mississippi.  —  Wesley  v.  State,  37  Miss.  327, 
75  Am.  Dec.  62. 

Missouri.  —  State  v.  Hicks,  27  Mo.  588 ; 
State  v.  Elkins,  63  Mo.  159;  State  v.  Freeman, 
3  Mo.  App.  591.  See  also  State  v.  Talmage, 
107  Mo.  543. 

North  Carolina.  —  State  v.  Sumner,  130  N. 
Car.  718. 

Ohio.  —  State  v.  Cook,  3  Ohio  Dec.  (Reprint) 
142,  3  Wkly.  L.  Gaz.  407;  Upthegrove  v.  State, 
37  Ohio  St.  662. 

Pennsylvania.  —  Com.  v.  Weathers,  7  Kulp 
(Pa.)  1  ;  Abernethy  v.  Com.,  101  Pa.  St.  327. 

South  Carolina.  —  State  v.  Turner,  29  S.  Car. 
34,  13  Am.  St.  Rep.  706. 

Washington.  —  State  v.  Ellis,  (Wash.  1902) 
70  Pac.  Rep.  963. 

See  the  title  Assault  and  Battery,  vol.  2, 
p  1002;  Character  (in  Evidence),  vol.  5,  p. 
872;  Murder  and  Manslaughter,  vol.  21,  p. 
225. 

When  Admissible  under  Texas  Statute.  —  Irwin 
v.  State,  43  Tex.  236 ;  Walker  v.  State,  28  Tex. 
App.  503 ;  Glenewinkel  v.  State,  (Tex.  Crim. 
1901)  61  S.  W.  Rep.  123. 

Evidence  Confined  to  General  Reputation.  — 
State  v.  Abarr,  39  Iowa  185;  State  v.  Sale, 
(Iowa  1902)  92  N.  W.  Rep.  680;  Nelson  v. 
State,  32  Fla.  244 ;  State  v.  Fontenot,  50  La. 
Ann.  537,  69  Am.  St.  Rep.  455  ;  State  v.  El- 


kins, 63  Mo.  159;  Thomas  v.  People,  67  N.  Y. 
218.  Compare  State  v.  Beird,  (Iowa  1902)  92 
N.  W.  Rep.  694  ;  State  v.  Burton,  63  Kan.  602  ; 
Poer  v.  State,  (Tex.  Crim.  1902)  67  S.  W.  Rep. 
500.  And  see  the  title  Character  (in  Evi- 
dence), vol.  5,  p.  975. 

2.  When  Evidence  of  Peaceable  Character  Ad- 
missible.—  Jimmerson  v.  State,  133  Ala.  18; 
People  v.  lams,  57  Cal.  115;  People  v.  Bezy, 
67  Cal.  223 ;  People  v.  Powell,  87  Cal.  348 ; 
State  v.  Pettit,  119  Mo.  410;  People  v.  Gal- 
lagher, 75  N.  Y.  App.  Div.  39;  Carr  v.  State, 
11  Ohio  Cir.  Dec.  353,  21  Ohio  Cir.  Ct.  43. 
And  see  the  titles  Character  (in  Evidence), 
vol.  5,  p.  853 ;  Murder  and  Manslaughter, 
vol.  21,  p.  226. 

3.  Deceased's  Habit  of  Going  Armed. —  Naugher 
v.  State,  116  Ala.  463;  Cawley  v.  State,  133 
Ala.  128;  McDonnall  v.  People,  168  111.  93; 
State  v.  Yokum,  14  S.  Dak.  84;  Glenewinkel  v. 
State,  (Tex.  Crim.  1901)  61  S.  W.  Rep.  123. 
And  see  the  title  Murder  and  Manslaughter, 
vol.  21,  p.  226. 

4.  Evidence  that  Deceased  Unarmed  Admissible. 
—  People  v.  Adams,  137  Cal.  580;  Lillard  v. 
State,  151  Ind.  322;  Moore  v.  State,  96  Tenn. 
209;  Tate  v.  State,  35  Tex.  Crim.  231.  See  also 
People  v.  Yokum,  118  Cal.  437. 

Fact  that  Employee  Had  Never  Seen  Deceased 
Have  Certain  Pistol  Admissible.  —  State  v.  Lat- 
tin.  19  Wash.  57. 

Evidence  of  Being  Unarmed  at  Some  Previous 
Time  Inadmissible. —  Gills  v.  Com.,  (Ky.  1896) 
37  S.  W.  Rep.  269;  State  v.  Reed,  137  Mo. 
12s. 

5.  Habit  of  Going  Unarmed  Inadmissible.  — 

People  v.  Powell,  87  Cal.  348 ;  Parker  v.  Com., 
96  Ky.  212;  State  v.  Chevallier,  36  La.  Ann.  81  ; 
McCandless  v.  State,  (Tex.  Crim.  1900)  57  S. 
W.  Rep.  672. 

6.  Evidence  of  Strength  Admissible  —  Ala- 
bama.—  Wilkins  v.  State.  98  Ala.  1. 

Colorado.  —  See  Elliott  v.  People,  22  Colo. 
466. 

Georgia.  —  Hinch  v.  State,  25  Ga.  699. 
Indiana.  —  Stephenson  v.  State,  110  Ind.  358, 
59  Am.  Rep.  216. 

Iowa.  —  State  v.  Sterrett,  80  Iowa  609. 
Louisiana.  —  State  v.  Broussard,  39  La.  Ann. 
671. 

Missouri.  —  State  v.  Bowles,  146  Mo.  6,  69 
Am.  St.  Rep.  598. 

Montana.  —  State  v.  Shafer,  22  Mont.  17. 
New  Hampshire.  —  State  v.  Knapp,  45  N.  H. 
148. 
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Evidence. 


SELF-DEFENSE. 


Burden  of  Proof. 


3.  Weight  and  Sufficiency.  —  The  weight  and  sufficiency  of  evidence  offered 
to  support  the  plea  of  self-defense  are  to  be  determined  by  the  jury.1 

4.  Burden  of  Proof.  —  In  discussing  the  questions  of  burden  of  proof  and 
reasonable  doubt  in  cases  involving  self-defense,  the  courts  have  stated  various 
confusing  and  apparently  contradictory  propositions,  but  the  general  rule 
deducible  from  the  authorities  seems  to  be  that  when  the  prosecution  has 
made  a  prima  facie  case  against  the  accused,  it  is  for  him  to  introduce  evi- 
dence showing  self-defense  if  he  sets  up  that  plea;  but  that  if,  upon  the  whole 
testimony,  both  on  the  part  of  the  state  and  the  accused,  the  jury  has  a 
reasonable  doubt  whether  he  acted  in  self-defense  or  not,  he  is  entitled  to  the 
benefit  of  the  doubt  and  to  an  acquittal.2 


New  York.  —  People  v.  Webster,  139  N.  Y. 
73,  affirming  68  Hun  (N.  Y.)  11. 

Ohio.  —  State  v.  Martin,  9  Ohio  Dec.  778. 

Washington.  —  State  v.  Gushing,  17  Wash. 
544- 

Wisconsin.  —  See  Perugi  v.  State,  104  Wis. 
230,  76  Am.  St.  Rep.  865. 

And  see  the  title  Murder  and  Manslaughter, 

VOl.   21,  p.  228. 

To  Be  Proved  by  Evidence  of  Reputation. — 

State  v.  Cushing,  17  Wash.  544.  See  also  Wise 
v.  State,  2  Kan.  419,  85  Am.  Dec.  595. 

Proper  to  Show  Special  Tests  of  Strength.  — 
Stephenson  v.  State,  no  Ind.  358,  59  Am.  Rep. 
216;  State  v.  Knapp,  45  N.  H.  148.  Contra, 
State  v.  Cushing,  17  Wash.  544. 

Accused  Not  Allowed  to  Display  an  Old  Wound. 
—  State  v.  Johnson,  72  Iowa  393. 

Evidence  of  Infirmity  of  Deceased  Unknown  to 
Accused  Inadmissible.  —  State  v.  Cross,  68  Iowa 
180. 

Evidence  of  Nervousness  and  Sensitiveness  In- 
admissible.—  State  v.  Shoultz,  25  Mo.  128. 

Photograph  of  Deceased  Admissible.  —  People 
v.  Webster,  139  N.  Y.  73;  Com.  v.  Keller,  191 
Pa.  St.  122.  And  see  the  title  Photographs, 
vol.  22,  p.  772. 

1.  Jury  to  Determine  Weight  and  Sufficiency. — 
Allison  v.  U.  S.,  160  U.  S.  203. 

For  cases  discussing  the  sufficiency  of  evi- 
dence to  sustain  the  plea  of  self-defense,  see  the 
following  : 

Arizona. —  Foster  v.  Territory,  (Ariz.  1899) 
56  Pac.  Rep.  738. 

Arkansas.  — ■  Newberry  v.  State,  68  Ark.  355. 

California.  - — People  v.  Brittan,  118  Cal.  409; 
People  v.  Dice,  120  Cal.  189;  People  v.  Phelan, 
123  Cal.  551  ;  People  v.  Reed,  (Cal.  1898)  52 
Pac.  Rep.  835. 

District  of  Columbia.  —  Fearson  v.  U.  S.,  10 
App.  Cas.  (D.  C.)  536. 

Florida.  —  Alvarez  v.  State,  41  Fla.  532. 

Illinois.  —  Gedye  v.  People,  170  111.  284. 

Indiana.  —  Coryell  v.  State,  130  Ind.  51. 

Kentucky.  —  Nelson  v.  Com.,  (Ky.  1893)  23 
S.  W.  Rep.  350;  Bowlin  v.  Com.,  (Ky.  1896) 
34  S.  W.  Rep.  709. 

Michigan.  —  People  v.  Slack,  90  Mich.  448. 

Missouri.  —  State  v.  Bryant,  102  Mo.  24; 
State  v.  Garrison,  147  Mo.  548  ;  State  v.  Surap- 
ter,  153  Mo.  436;  State  v.  Krause,  153  Mo.  474; 
State  v.  Taylor,  143  Mo.  150;  State  v.  Harper, 
149  Mo.  514. 

Nebraska.  —  Davis  v.  State,  34  Neb.  558; 
Barr  v.  State,  45  Neb.  458. 

Tennessee.  —  Turner  v.  State,  89  Tenn.  547  ; 
Foster  v.  State,  102  Tenn.  33,  73  Am.  St.  Rep. 
855. 


Texas.  —  Rowlett  v.  State,  23  Tex.  App.  191; 
Green  v.  State,  (Tex.  Crim.  1892)  20  S.  W.  Rep. 
712;  Everett  v.  State,  (Tex.  Crim.  1893)  24  S. 
W.  Rep.  505. 

Wyoming.  —  Ross  v.  State,  8  Wyo.  351. 
2.  Rule  as  to  Burden  of  Proof — Alabama. — 
Brown  v.  State,  74  Ala.  478  ;  Cleveland  v.  State, 
86  Ala.  1  ;  Smith  v.  State,  88  Ala.  23  ;  Gibson 
v.  State,  89  Ala.  121,  18  Am.  St.  Rep.  96;  Hurd 
v.  State,  94  Ala.  100;  Webb  v.  State,  100  Ala. 
52;  Prince  v.  State,  100  Ala.  144,  46  Am.  St. 
Rep.  28;  Naugher  v.  State,  105  Ala.  26;  Miller 
v.  State,  107  Ala.  40;  Henson  v.  State,  112  Ala. 
41;  Stewart  v.  State,  133  Ala.  105;  Brown  v. 
State,  83  Ala.  33,  3  Am.  St.  Rep.  685  ;  Stitt  v. 
State,  91  Ala.  10,  24  Am.  St.  Rep.  853;  Harris 
v.  State,  96  Ala.  24 ;  Roden  v.  State,  97  Ala. 
54;  Holmes  v.  State,  100  Ala.  80;  Dent  v. 
State,  105  Ala.  14;  Howard  v.  State,  no  Ala. 
92;  Lewis  v.  State,  120  Ala.  339. 

Arizona.  —  Foster  v.  Territory,  (Ariz.  1899) 
56  Pac.  Rep.  738. 

Colorado.  —  Hill  v.  People,  1  Colo.  436  ;  Bab- 
cock  v.  People,  13  Colo.  515. 

Florida.  —  Hubbard  v.  State,  37  Fla.  156. 
Illinois.  —  Alexander  v.  People,  96  111.  96 ; 
Wacaser  v.  People,  134  111.  438,  23  Am.  St.  Rep. 
683;  Lyons  v.  People,  137  111.  602. 

Iowa.  —  State  v.  Tweedy,  5  Iowa  433  ;  State 
v.  Porter,  34  Iowa  131;  State  v.  Donahoe,  78 
Iowa  486  ;  State  v.  Dillon,  74  Iowa  653. 
Kentucky.  —  Cockrill  v.  Com.,  95  Ky.  22. 
Michigan.  —  People  v.   Coughlin,   65  Mich. 
704,  67  Mich.  466. 

Mississippi.  —  McKenna  v.  State,  61  Miss. 
589 ;  Lamar  v.  State,  63  Miss.  265  ;  Blalock  v. 
State,  (Miss.  1900)  27  So.  Rep.  642. 

Missouri.  —  State  v.  Alexander,  66  Mo.  148 ; 
State  v.  Hill,  69  Mo.  451. 

Nebraska.  —  Lamma  v.  State,  46  Neb.  236. 
New  lersey.  —  Brown  v.  State,  62  N.  J.  L. 
666. 

New  York.  —  People  v.  Riordan,  117  N.  Y. 
71  ;  People  v.  Hill,  6s  Hun  (N.  Y.)  420 ;  People 
v.  Cassata,  6  N.  Y.  App.  Div.  386 ;  People  v. 
Epaski,  57  N.  Y.  App.  91  ;  People  v.  Shanley,  49 
N.  Y.  App.  Div.  56. 

Ohio.  —  Silvus  v.  State,  22  Ohio  St.  90 ; 
Weaver  v.  State,  24  Ohio  St.  584 ;  Turner  v. 
State,  3  Ohio  Cir.  Dec.  263,  5  Ohio  Cir.  Ct.  537; 
Carr  v.  State,  n  Ohio  Cir.  Dec.  353,  21  Ohio 
Cir.  Ct.  43  ;  State  v.  Martin,  9  Ohio  Dec.  778. 

Oregon.  —  State  v.  Conally,  3  Oregon  69 ; 
State  v.  Whitney,  7  Oregon  386. 

Pennsylvania.  —  Com.  v.  Drum,  58  Pa.  St.  9; 
Tiffany  v.  Com.,  121  Pa.  St.  165,  6  Am.  St.  Rep. 
780. 

South  Carolina. —  State  v.  Bundy,  24  S.  Car. 
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Question  of  Fact. 


SELF-DEFENSE  —  SELL. 


Definitions, 


XII.  Self-defense  a  Question  of  Fact.  —  The  killing  of  the  deceased  by 
the  accused  being  admitted,  whether  or  not  it  was  done  in  self-defense  or 
under  circumstances  of  justification  is  for  the  jury  to  determine.1  What  is 
self-defense  is  a  question  of  law  for  the  court.  a 


SELF-DESTRUCTION.  —  See  note  3. 
SELF-EVIDENT.  —  See  note  4. 
SELF-EXECUTING.  —  See  note  5. 

SELL  — SOLD.  (See  also  the  titles  Agency,  vol.  1,  p.  930;  Powers, 
vol.  22,  p.  1088;  Sales,  vol.  24,  p.  1018;  Vendor  and  Purchaser.)  —  To 
sell  property  is,  in  the  strict  signification  of  the  word  "  sell,"  to  transfer  it  from 
one  to  another  in  consideration  of  a  price  paid  or  agreed  to  be  paid  in  current 
money.0  And  the  word  "sold"  imports  a  consideration  or  price.7  For 
various  constructions  of  the  terms  see  note  8. 


439.  58  Am.  Rep.  262 ;  State  v.  Welsh,  29  S. 
Car.  4;  State  v.  Bodie,  33  S.  Car.  117  ;  State  v. 
Way,  38  S.  Car.  333  ;  State  v.  Mcintosh,  40  S. 
Car.  349 ;  State  v.  Summers,  36  S.  Car.  479 ; 
State  v.  Ariel,  38  S.  Car.  221. 

W est  Virginia.  —  State  v.  Greer,  22  W.  Va. 
801  ;  State  v.  Hatfield,  48  W.  Va.  561. 

Compare  Com.  v.  York,  9  Met.  (Mass.)  93,  43 
Am.  Dec.  373  ;  State  v.  Willis,  63  N.  Car.  26 ; 
State  v.  Brittain,  89  N.  Car.  481  ;  State  v.  Byers, 
ioo  N.  Car.  512. 

And  see  the  titles  Burden  of  Proof,  vol.  5, 
p.  33  ;  Reasonable  Doubt,  vol.  23,  p.  950. 

Justification  May  Appear  from  State's  Evidence. 
—  Crawford  v.  State,  12  Ga.  142. 

California  Statute  as  to  Burden  of  Proof  Con- 
strued. —  People  v.  Bushton,  80  Cal.  160  ;  People 
v.  Powell,  87  Cal.  348  ;  People  v.  Choy  Ah  Sing, 
84  Cal.  276;  People  v.  Worthington,  115  Cal. 
242. 

1.  Whether  Defendant  Acted  in  Self-defense  a 
Question  for  the  Jury — United  States.  —  Allen 
v.  U.  S.,  150  U.  S.  557. 

Alabama.  —  Domingus  v.  State,  94  Ala.  9; 
Springfield  v.  State,  96  Ala.  81,  38  Am.  St.  Rep. 
85. 

California.  —  People  v.  Young,  64  Cal.  212. 

Georgia.  —  Underwood  v.  State,  88  Ga.  47. 

Hawaii.  —  Rex  v.  Bridges,  5  Hawaii  467. 

Illinois.  —  Bolzer  v.  People,  129  111.  112; 
North  v.  People,  139  111.  81  ;  Tona  Bonardo  v. 
People,  182  111.  411. 

Nevada.  —  State  v.  Frazer,  14  Nev.  210. 

New  York.  —  People  v.  McDonald,  159  N.  Y. 
309- 

North  Carolina.  —  State  v.  Ussery,  118  N. 
Car.  1 1 77. 

Ohio.  —  Erwin  v.  State,  29  Ohio  St.  186,  23 
Am.  Rep.  733. 

Tennessee.  —  Jackson  v.  State,  6  Baxt. 
(Tenn.)  453. 

Texas.  —  Bedford  v.  State,  36  Tex.  Crim.  477. 

West  Virginia.  —  State  v.  Abbott,  8  W.  Va. 
741  ;  State  v.  Cain,  20  W.  Va.  680. 

Wyoming.  —  Palmer  v.  State,  9  Wyo.  40. 

And  see  the  title  Questions  of  Law  and 
Fact,  vol.  23,  p.  543. 

2.  What  Is  Self-defense  a  Question  of  Law.  — 
Jackson  v.  State,  106  Ala.  12. 

3.  Self-destruction.  (See  also  the  title 
Suicide.)  —  In  New  Home  L.  Assoc.  v.  Hagler, 
29  111.  App.  439,  it  was  said :  "  Self- 
destruction,  suicide,  death  bg  his  own  hands, 


284 


are  synonymous  terms,  and  are  defined  to  be 
'  the  voluntary  destruction  of  one's  self.'  The 
involuntary  destruction  of  one's  self  is  not 
self -destruction." 

In  Connecticut  Mut.  L.  Ins.  Co.  v.  Akens, 
150  U.  S.  474,  it  was  said:  "It  was  argued 
that  the  word  Self -destruction,  as  here  used, 
was  more  comprehensive  than  '  suicide,'  and  in- 
cluded an  intentional,  though  insane,  killing  of 
one's  self.  But  the  two  words  are  treated  as 
synonymous  in  the  very  clause  in  question,  as 
well  as  in  the  former  opinions  of  this  court. 
The  act,  whether  described  by  words  of  Saxon 
or  of  Latin  origin,  or  partly  of  the  one  and 
partly  of  the  other  —  'dying  by  his  own  hand,' 
'self-killing,'  'self-slaughter,'  'suicide,'  self- 
destruction —  without  more,  cannot  be  im- 
puted to  a  man  who,  by  reason  of  insanity  (as 
is  commonly  said),  '  is  not  himself.'  " 

4.  Self-evident.  —  In  McWilliams  v.  Rodgers, 
56  Ala.  93,  it  was  said  :  "  It  is  frequently  said 
of  a  proposition  that  it  furnishes  the  evidence 
of  its  truth,  or  carries  evidence  of  its  own 
truth.  Self -evident .  '  evidently,'  are  employed 
to  express  the  idea  of  full  proof  —  conviction." 

5.  Self-executing.  —  In  Eau  Claire  Nat.  Bank 
v.  Benson,  106  Wis.  624,  it  was  held  that  the 
term  self -executing:,  as  applied  to  a  constitu- 
tional or  statutory  provision  in  regard  to  an 
added  liability  of  stockholders  of  a  corporation 
to  its  creditors,  had  reference  only  to  the  ques- 
tion whether  such  a  provision  was  enforceable 
without  any  specific  remedy  therefor  given  by 
the  written  law. 

6.  Sell.  —  Com.  v.  Davis,  12  Bush  (Ky.)  241. 

7.  "  Sold  "  Imports  Consideration  or  Price.  — 
De  Merle  v.  Mathews,  26  Cal.  473 ;  State  v. 
Lavake,  26  Minn.  526 ;  Reaves  v.  Ore  Knob 
Copper  Co.,  74  N.  Car.  593. 

8.  Sold  in  Sense  of  Contracted  to  Sell.  —  In 
Eaton  v.  Richeri,  83  Cal.  186,  it  was  said: 
"  The  word  sold  does  not  necessarily,  and  in 
all  connections,  mean  that  a  conveyance  must 
be  made,  or  that  the  title  must  pass."  See  also 
Boyd  v.  Siffkin,  2  Camp.  326 ;  Blackwood  v. 
Cutting  Packing  Co.,  76  Cal.  218;  Bradish  v. 
Yocum,  130  111.  386;  Russell  v.  Nicoll,  3  Wend. 
(N.  Y.)  118;  Anderson  v.  Read,  106  N.  Y.  333; 
Hildebrand  v.  Bloodsworth,  12  Oregon  80. 

But  in  general  sold  imports  an  absolute 
and  complete  transfer  of  the  ownership  from 
vendor  to  vendee.  Tyler  Barrows,  6  Robt. 
(N.  Y.)  104. 
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Definition. 


SEMBLE. 


Definition. 


SEMBLE.  —  "  Semble  "  means  it  a] 

Contract  of  Conveyance.  (See  also  Convey  — 
Conveyance,  vol.  7,  p.  484,  and  see  the  title 
Powers,  vol.  22,  p.  11 56.; — In  Carstens  v. 
McReavy,  1  Wash.  364,  it  was  held  that  under 
a  verbal  authority  to  sell  land,  a  real-estate 
agent  or  broker  has  no  power  to  enter  into  a 
contract  of  conveyance  binding  upon  his  prin- 
cipal. See  generally  the  title  Real-Estate 
Brokers,  vol.  23,  p.  900  et  seq. 

Same  —  Sell  and  Convey  Distinguished.  —  Day- 
ton v.  Nell,  43  Minn.  247.  See  also  Grant  v. 
Levan,  4  Pa.  St.  425. 

"  Sell "  and  "  Convey  "  Used  Synonymously.  — 
But  in  Den  v.  Young,  24  N.  J.  L.  779,  it  was 
said :  "  The  word  sell,  as  it  stands  in  that 
clause  of  the  will,  is  synonymous  with  the  word 
'  convey,'  and  carries  with  it  that  intent,  for 
land  cannot  be  effectually  sold  without  a  con- 
veyance." See  also  Belding-Hall  Mfg.  Co.  v. 
Smith,  125  Mich.  54. 

So  in  Farnham  v.  Thompson,  34  Minn.  330, 
it  was  held,  where  in  a  power  of  attorney  to 
sell  real  estate  it  appeared  that  the  term  "to 
sell  "  was  used  in  its  ordinary  sense,  and  the 
general  tenor  and  effect  of  the  instrument  was 
to  confer  a  power  to  dispose  of  the  real  estate, 
that  the  authority  to  execute  the  proper  con- 
veyance was  necessarily  incident,  though  the 
term  "  to  convey  "  was  not  used. 

Sold,  Conveyed,  and  Disposed  Of.  —  In  Cook  v. 
Burnham,  3  Kan.  App.  27,  it  was  said :  "  While 
the  words  sold,  '  conveyed,'  and  '  disposed  of  ' 
are  not  necessarily  synonymous,  they  often  may 
be  used  to  properly  describe  the  same  transac- 
tion." 

Sell  and  Convey  —  Writing.  —  In  Brown  v. 
Fitz,  13  N.  H.  284,  it  was  said:  "According  to 
the  most  approved  modern  lexicographer,  the 
word  sell  is  used  '  where  something  is  given 
or  delivered  in  exchange  for  money,  or  security 
for  money.'  "  And  in  that  case  it  was  held 
that  the  words  "  sold  and  conveyed "  did  not 
imply  that  the  transfer  was  by  an  instrument 
in  writing. 

But  in  M'Donald  v.  Campbell,  2  S.  &  R.  (Pa.) 
474,  it  was  said  :  "  It  appears  to  me  that  when 
a  man  says  he  has  sold  and  conveyed  land, 
the  fair  understanding  is  that  he  has  conveyed 
by  writing.  If  the  conveyance  had  not  been  by 
writing,  he  would  only  have  said  that  he  had 
sold  the  land ;  because  the  bare  act  of  sale  and 
receipt  of  the  consideration  money  would  oper- 
ate as  a  parol  conveyance." 

Lease.  —  In  Warren  v.  Wagner,  75  Ala.  188, 
51  Am.  Rep.  446,  it  was  held  that  a  power  to 
sell  and  convey  land  authorized  a  lease. 

Covenant.  (See  also  the  title  Covenants, 
vol.  8,  p.  43.)  — In  McDermott  Min.  Co.  v.  Mc- 
Dermott,  (Mont.  1902)  69  Pac.  Rep.  717,  it  was 
said :  "  At  the  common  law  the  words  '  grant, 
bargain,  and  sell,'  as  they  did  not  imply  a  cove- 
nant of  warranty  or  representation  of  title  in 
the  grantor,  could  not  estop  him  from  asserting 
a  title  which  he  subsequently  acquired." 

In  Cadwalader  v.  Tryon,  37  Pa.  St.  322,  it 
was  said :  "  The  words  '  grant,  bargain,  and 
sell '  by  statute  are  made  to  imply  a  covenant 
that  the  vendor  has  not  done  or  suffered  any 
act  whereby  the  estate  granted  by  him  may  be 
defeated." 


iears ;  it  seems.    The  term  is  used  in 

A  covenant  to  sell  and  convey  a  lot  requires 
that  the  covenantor  shall  give  a  good  title  to 
the  covenantee.    Sibley  v.  Spring,  12  Me.  460. 

Sold  and  Delivered.  —  Feldmann  v.  Shea, 
(Idaho  1899)  59  Pac.  Rep.  537. 

Sold  but  Not  Delivered  —  Sold  but  Not  Removed. 
(See  also  the  title  Fire  Insurance,  vol.  13, 
p.  86.)  —  Waring  v.  Indemnity  F.  Ins.  Co.,  45 
N.  Y.  609.  See  also  Lucas  v.  Liverpool,  etc., 
Ins.  Co.,  23  W.  Va.  275. 

Counterfeiting  —  Passing  —  Forgery.  (See 
also  the  titles  Counterfeiting,  vol.  7,  p.  875  ; 
Forgery,  vol.  13,  p.  1081.)  —  Proof  of  uttering 
and  publishing  banknotes  has  been  held  not  to 
sustain  an  indictment  for  selling  and  barter- 
ing such  notes.  Vanvalkenburg  v.  State,  1 1 
Ohio  404. 

Selling,  exchanging,  or  delivering  a  bank 
bill  or  piece  of  money  is,  in  common  parlance, 
passing  the  bill  or  money.  U.  S.  v.  Nelson,  1 
Abb.  (U.  S.)  135,  27  Fed.  Cas.  No.  15,861; 
State  v.  Watson,  65  Mo.  118;  State  v.  Mills, 
146  Mo.  195. 

Same  —  Credit.  —  Where  a  statute  prohibited 
selling,  exchanging,  and  delivering  forged  and 
counterfeit  notes,  it  was  held  that  a  sale  on 
credit  was  within  the  statute.  State  v.  Fitz- 
simmons,  30  Mo.  236. 

Mortgage.  (See  also  the  titles  Agency,  vol. 
1,  p.  1010;  Powers,  vol.  22,  p.  1156.)  —  Power 
to  sell  has  been  held  not  to  include  a  power  to 
mortgage.  Patapsco  Guano  Co.  v.  Morrison,  2 
Woods  (U.  S.)  404;  Quisenberry  v.  Watkins 
Land  Mortg.  Co.,  92  Tex.  247. 

So  power  to  "  sell  and  convey "  has  been 
held  not  to  include  power  to  mortgage.  Hawx- 
hurst  v.  Rathgeb,  119  Cal.  531. 

An  inhibition  upon  the  board  of  trustees  of 
a  corporation,  by  one  of  the  articles  of  its  in- 
corporation, to  sell  real  estate  is  not  neces- 
sarily an  inhibition  upon  the  power  to  mort- 
gage. Krider  v.  Western  College,  31  Iowa 
552- 

A  will  creating  a  trust  empowered  the  trus- 
tee to  change  the  investment  and  for  that  pur- 
pose to  "  sell,  convey,  and  dispose  thereof." 
It  was  held  that  this  did  not  authorize  the 
trustee  to  mortgage  the  property  to  secure  the 
repayment  of  a  loan.  Wilson  v.  Maryland  L. 
Ins.  Co.,  60  Md.  153. 

But  in  Faulk  v.  Dashiell,  62  Tex.  650,  50  Am. 
Rep.  545,  it  was  said :  "  Under  a  power  to  sell 
lands  for  the  payment  of  debts,  a  mortgage,  it 
seems,  may  be  given  to  raise  money  for  that 
purpose,  unless  it  be  the  clear  intention  of  the 
testator,  in  directing  the  sale,  that  his  real  es- 
tate should  be  absolutely  converted." 

And  mortgaged  lands  have  been  held  to  be 
sold.  See  Wisconsin  Cent.  R.  Co.  v.  Taylor 
County,  52  Wis.  54;  Tucker  v.  Ferguson,  22 
Wall.  (U.  S.)  527. 

Conveyance  to  Mortgagee.  —  Dailey  v.  West- 
chester F.  Ins.  Co.,  131  Mass.  173.  See  gen- 
erally the  title  Fire  Insurance,  vol.  13,  p.  239 
et  seq. 

Incumbrance  —  Imports  Whole  Title.  —  A  li- 
cense to  sell  real  estate,  granted  by  the  probate 
court  to  an  executor,  was  held  not  to  authorize 
an  incumbrance.  Brown  v.  Van  Duzee,  44  Vt. 
529- 
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Definitions, 


the  reports  in  quoting  a  dictum  or  a  case  which  only  indirectly  bears  on  a 
point.1 

SEMICOLON.  (See  also  the  titles  Interpretation  and  Construction, 
vol.  17,  p.  20;  STATUTES.)  —  Grammatically,  a  semicolon  indicates  a  separa- 
tion between  parts  or  members  of  a  sentence  more  distinct  than  that  marked 
by  a  comma.3 

SEMINARY.  (See  also  the  titles  Exemptions  (from  Taxation),  vol.  12, 
p.  266;  Schools,  ante;  Universities  and  Colleges.)  — A  seminary  is 
"  a  place  of  education ;  any  school,  academy,  college,  or  university  in  which 
persons  (especially  the  young)  are  instructed  in  the  several  branches  of  learn- 
ing which  may  qualify  them  for  their  future  employments ;  specifically,  a 
school  for  the  education  of  men  for  the  priesthood  or  ministry."3  The  word 
has  not  acquired  any  definite  and  fixed  legal  meaning,  though  occasionally 
used  in  a  general  way  to  designate  institutions  for  the  promotion  of  learning.4 


Security  Deed.  —  Askew  v.  Scottish-American 
Mortg.  Co.,  114  Ga.  300. 

Conveyances  Between  Husband  and  Wife  —  Fire 
Insurance,  —  See  the  title  Fire  Insurance,  vol. 
13,  p.  244,  notes.  Compare  Kyte  v.  Commercial 
Union  Assur.  Co.,  144  Mass.  45,  wherein  a  con- 
veyance by  a  wife  to  a  stranger  and  from  the 
stranger  to  the  husband  was  held  not  to  be  a 
sale  within  a  policy  of  insurance. 

Intoxicating  Liquors  —  Selling  to  Minors.  — 
See  the  title  Intoxicating  Liquors,  vol.  17, 
p.  333  et  seq. 

Same  —  Social  Club,  —  See  the  title  Intoxi- 
cating Liquors,  vol.  17,  p.  360  et  seq. 

Pledge.  —  A  power  to  sell  and  assign  has 
been  held  not  to  authorize  an  agent  to  pledge 
the  property.  Chetwood  v.  Berrian,  39  N.  J.  Eq. 
207.  But  see  Hawxhurst  v.  Rathgeb,  119  Cal. 
53i- 

Sale  on  Execution  —  Fire  Insurance.  —  See  the 

title  Fire  Insurance,  vol.  13,  p.  243,  and  see 
Union  Ins.  Co.  v.  Barwick,  36  Neb.  235. 

Selling  of  Poison. —  Templeman  v.  Trafford,  8 
Q.  B.  D.  397 ;  Pharmaceutical  Soc.  v.  White, 
(1900)  1  Q.  B.  454,  affirmed  (1901)  1  K.  B.  601. 

Selling  by  Sample.  (See  generally  the  titles 
Hawkers  and  Peddlers,  vol.  15,  p.  295  ;  Im- 
plied Warranty,  vol.  15,  p.  1225.)  —  Standard 
Oil  Co.  v.  Com.,  107  Ky.  609. 

Sell  and  Steal.  —  In  Grand  v.  Dreyfus,  122 
Cal.  61,  which  was  an  action  for  slander,  it  was 
said  :  "  It  is  beyond  dispute  that  the  word  sell, 
regarded  in  its  ordinary  meaning,  does  not 
carry  with  it  the  impression  conveyed  by  the 
word  '  steal.'  " 

Sell  and  Deal  in  —  Scalpers.  —  State  v.  Ray, 
109  N.  Car.  738.  See  generally  the  title 
Tickets  and  Fares. 

Sell  and  Dispose  of  Distinguished.  —  See  Dis- 
pose, vol.  9,  p.  540,  note. 

1.  Semble,  —  Rap.  &  Law.  L.  Diet. 

2.  Semicolon. —  Ward  v.  State,  50  Ala.  122; 
Lambert  v.  People,  76  N.  Y.  220,  32  Am.  Rep. 
293.  See  this  latter  case  for  a  discussion  of  the 
effect  of  a  semicolon. 

In  Weatherly  v.  Mister,  39  Md.  629,  it  was 
said  :  "  We  may  not  be  able  to  define  precisely 
what  is  the  effect  of  a  semicolon  upon  the 
separate  members  of  a  compound  sentence,  but 
it  is  generally  used  for  dividing  a  compound 
sentence  into  two  or  more  parts,  not  so  closely 
connected  as  those  which  are  separated  by  a 
comma,  nor  yet  so  little  dependent  on  each 


286 


other  as  those  which  require  the  colon.  But  the 
use  of  it  does  not  necessarily  destroy  the  de- 
pendence of  the  several  members  of  a  compound 
sentence  upon  each  other." 

3.  Seminary.  —  Cent.  Diet.,  followed  in  Mad- 
dox  v.  Adair,  (Tex.  Civ.  App.  1901)  66  S.  W. 
Rep.  813.  See  also  State  v.  School  Dist.  No. 
Eight,  76  Wis.  215. 

4.  School.  —  Chegaray  v.  New  York,  13  N.  Y. 
229. 

In  Hennepin  County  v.  Grace,  27  Minn.  506, 
a  parish  school  was  held  to  be  a  seminary 
within  an  exemption  statute. 

In  Chegary  v.  Jenkins,  5  N.  Y.  378,  it  was 
said :  "A  seminary  of  learning  is  a  school, 
and  a  school  is  a  seminary  of  learning." 

Double  Meaning.  —  In  New  London  v.  Colby 
Academy,  69  N.  H.  444,  it  was  said :  "A 
seminary  is  a  place  of  education.  Like 
'  academy,'  the  word  has  two  meanings,  one  re- 
ferring to  the  institution,  and  the  other  to  the 
building  in  which  the  institution  performs  its 
functions.  '  Phillips  Exeter  Academy  '  may 
mean  the  institution  having  that  name  or  the 
building  used  by  it  for  school  purposes.  And 
so  may  '  New  Hampshire  Conference  Semi- 
nary.' " 

Different  Grades.  —  In  State  v.  School  Dist. 
No.  Eight,  76  Wis.  215,  it  was  said  that  the 
term  seminary  "  manifestly  includes  institu- 
tions   of    learning   or   education    of  different 

grades." 

A  grantor  deeded  lands  on  condition  that  the 
grantee  should  establish  a  seminary  of  learn- 
ing thereon.  Upon  the  meaning  of  the  word 
seminary  in  this  deed  the  court  said :  "  It  is 
conceded  that  a  school  was  established,  but  it 
is  denied  that  it  was  a  first-class  seminary  of 
learning.  The  trial  court  found  that  the  school 
established  was  a  high-grade  school  for  the 
higher  education  of  young  men  and  women,  in 
which  the  higher  branches  of  learning  were 
taught  by  a  competent  corps  of  teachers  to  a 
large  number  of  pupils.  In  common  parlance, 
and  in  a  broad  and  liberal  sense,  such  a  school 
may  be  properly  included  in  the  term  semi- 
nary, but  in  a  restricted  and  technical  sense 
it  should  not  be  so  included."  Maddox  v. 
Adair,  (Tex.  Civ.  App.  1901)  66  S.  W.  Rep. 
813.  See  also  Henderson  v.  McCullagh,  89 
Ky.  453- 

Corporation. —  In  Heaston  v.  Randolph  County, 
20  Ind.  402,  where  land  was  conveyed  to  trus- 
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Definitions. 


SENATE  POKER.  —  See  note  I. 

SEND  — SENT.    (See  also  the  titles  POSTAL  LAWS,  vol.  22,  p.  1036; 
Threats  and  Threatening  Letters.)  —  See  note  2. 
SENILE  DEMENTIA.  —  See  note  3. 

SENIOR.  (See  also  JUNIOR,  vol.  17,  p.  1036,  and  see  the  title  NAME,  vol. 
21,  p.  310.)  —  As  an  adjective,  Webster  defines  "  senior  "  as  one  more  advanced 
in  life ;  one  older  in  office  or  dignity ;  prior  in  age  or  rank ;  elder ;  and  as  a 
noun,  one  older  in  office,  or  whose  entrance  upon  an  office  was  anterior  to 
that  of  another.4 


tees  for  the  use  of  a  seminary,  the  court  said : 
"  The  word  seminary,  as  used  in  the  law  and 
in  the  deed,  does  not  signify  an  edifice  or 
building,  but  signifies,  as  we  think,  the  semi- 
nary corporation  itself ;  the  conveyance  was 
to  the  trustees  for  the  use  of  the  corpora- 
tion." 

8ame  —  Other  Seminary  of  Learning.  —  In  Che- 
garay  v.  New  York,  13  N.  Y.  220,  under  a 
statute  exempting  from  taxation  "  every  build- 
ing erected  for  the  use  of  a  college,  incor- 
porated academy,  or  other  seminary  of  learn- 
ing," it  was  held  that,  inasmuch  as  all  those 
enumerated  were  corporations,  therefore  the 
general  words  "  or  other  seminary  of  learn- 
ing "  required  that  such  institution  should  also 
be  incorporated  in  order  to  have  the  benefit  of 
the  exemption. 

Hospital.  —  In  Massachusetts  Gen.  Hospital 
v.  U.  S.,  (C.  C.  A.)  112  Fed.  Rep.  672,  it  was 
held  that  a  hospital,  in  the  ordinary  acceptation 
of  the  term,  is  not  a  seminary  of  learning, 
even  though  it  has,  as  an  incident  to  its  main 
purpose,  an  educational  feature. 

Dedication  —  Seminary  Place. —  A  tract  of  land 
belonging  to  a  town-site  company  was  desig- 
nated as  "Seminary  Place"  on  a  plat  of  a 
town  site  filed  by  the  company.  On  the  plat 
was  indorsed  a  memorandum  made  by  the  com- 
pany stating  that  the  square  of  ground  of  which 
Seminal1!/  Place  formed  a  portion  had  been 
set  apart  as  public  ground.  It  was  held  that  it 
would  be  presumed,  in  the  absence  of  sufficient 
evidence  to  the  contrary,  that  the  ground  had 
been  dedicated  by  the  company  to  public-school 
purposes.  Board  of  Education  v.  Kansas  City, 
62  Kan.  374.  See  also  the  title  Dedication, 
vol.  9,  p.  62,  note. 

1.  Senate  Poker.  —  See  Hairston  v.  State,  34 
Tex.  Crim.  346.  See  generally  the  title  Gam- 
ing, vol.  14,  p.  664. 

2.  Mail. —  The  constitution  of  a  mutual  ben- 
efit association  contained  the  following  pro- 
vision :  "If  a  delinquent  member  does  not 
appear  in  person  to  pay  his  arrearages,  he  shall 
send  to  the  clerk  a  written  statement,  on  the 
official  form  furnished  by  the  sovereign  camp 
or  beneficiary  head  camp,  to  the  effect  that  he 
is  in  good  health,  as  a  condition  precedent  to 
reinstatement."  It  was  held  that  such  state- 
ment might  be  sent  by  mail.  Sovereign  Camp, 
etc..  v.  Grandon,  (Neb.  1902)  89  N.  W.  Rep. 
449. 

Written  Notice.  —  A  complaint  alleged  that  a 
note  was  duly  protested  and  due  notice  of  de- 
mand and  nonpayment  was  sent  to  the  defend- 
ants. The  trial  court  held  that  this  imported  a 
written  notice,  but  the  appellate  court  said : 
"  We  think  that  this  is  giving  too  narrow  and 
too  restricted  a  meaning  to  the  word  sent,  it 


being  evident  that  one  can  send  a  notice  either 
verbally  or  in  writing."  Kelly  v.  Theiss,  77 
N.  Y.  App.  Div.  81. 

Send  Claim  from  State. —  An  Indiana  statute 
(now  Horner's  Stat.  Ind.  1901,  §  2162)  pro- 
vides that  one  who  sends  a  claim  out  of  that 
state  with  intent  to  deprive  a  debtor  of  the 
benefit  of  the  exemption  laws  shall  be  guilty  of 
an  offense.  In  State  v.  Dittmar,  120  Ind.  54, 
it  was  held  that  one  who  himself  takes  a  claim 
out  of  the  state  is  within  the  statute. 

Sending  Insulting  Letter.  —  A  statute  made  it 
a  criminal  offense  to  send  an  insulting,  offen- 
sive, or  indecent  letter  to  any  female.  A  com- 
munication was  inclosed  in  a  sealed  envelope, 
addressed  to  the  husband  of  a  woman.  The 
envelope  also  contained  a  letter  to  the  husband, 
requesting  him  to  hand  the  communication  to 
his  wife.  The  wife  opened  and  read  the  letter. 
It  was  held  that  this  was  a  sending  to  her  by 
the  accused  within  the  statute.  Larison  v. 
State,  49  N.  J.  L.  256,  60  Am.  Rep.  606. 

Lotteries. —  Rev.  Stat.  U.  S.,  §  3894,  is  as  fol- 
lows :  "  No  letter  or  circular  concerning  lot- 
teries *  *  *  shall  be  carried  in  the  mail. 
Any  person  who  shall  knowingly  deposit  or 
send  anything  to  be  conveyed  by  mail  in  vio- 
lation of  this  section  shall  be  punishable."  In 
construing  this  statute  the  court  said:  "I 
think  the  meaning  of  this  enactment  is  that 
the  sending  should  follow  the  deposit,  and 
should  be  '  through  '  or  '  in  '  the  mail.  It 
makes  the  essential  ingredients  of  the  sending 
to  be  three:  (1)  Knowledge  of  the  character 
of  the  circular;  (2)  a  causing  to  move  forward 
as  matter  to  be  conveyed  by  mail  ;  and  (3)  a 
violation  of  this  section."  Louisiana  Lottery 
Cases,  20  Fed.  Rep.  627.  See  generally  the 
title  Lotteries,  vol.  19,  p.  588. 

3.  Senile  Dementia.  —  Senile  dementia 
means  imbecility  from  old  age.  Hiett  v.  Shull, 
36  W.  Va.  565.  See  also  Cole  v.  Cole,  21  Neb. 
107,  and  the  titles  Insanity,  vol.  16,  p.  563  ; 
Medical  Jurisprudence,  vol.  20,  p.  557  ;  Tes- 
tamentary Capacity. 

In  Ownby  v.  Supreme  Lodge,  etc.,  101  Tenn. 
20,  it  was  said :  "  Some  of  the  professional 
witnesses  characterize  his  mental  infirmity  as 
dementia  from  age,  or  what  is  called  in  medical 
science  senile  dementia." 

4.  Senior  —  One  Who  Has  Served  Longest.  — 
State  v.  Hueston,  44  Ohio  St.  6,  the  court  say- 
ing: "Taking  this  language  alone,  it  may  be 
construed  to  mean,  not  one  who  entered  upon 
his  present  term  of  office  first,  but  one  who  has 
been  longest  in  the  office."  But  in  that  case  it 
was  held  that,  as  applied  to  a  judge,  the  word 
means  him  who  has  served  the  longest  under 
his  present  commission,  rather  than  him  who 
had  been  longest  in  continuous  service. 
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SENSE.  —  See  note  I. 

But  in  Opinion  of  Justices,  126  Mass.  603, 
where  a  statute  provided  that  upon  a  vacancy 
in  the  office  of  sheriff  the  "  senior  deputy 
sheriff  in  service  "  should  perform  the  duties, 
the  court  said:  "  The  justices  of  the  Supreme 
Judicial  Court,  having  considered  the  question 
upon  which  their  opinion  has  been  required  by 
his  excellency  the  governor  and  the  honorable 
council,  respectfully  submit  it  as  their  opinion 
that  the  legislature,  in  enacting  that,  '  whenever 
a  vacancy  occurs  in  the  office  of  sheriff  in  any 
county,  the  senior  deputy  sheriff  in  service 
shall  perform  all  the  duties  required  by  law  to 
be  performed  by  the  sheriff,  until  the  office  of 
sheriff  is  filled  in  the  manner  required  by  law, 
giving  bond  as  now  required  by  law  of  sheriffs,' 
has  not,  by  the  words  '  the  senior  deputy  sheriff 
in  service,'  designated  the  deputy  sheriff  in 
office  when  the  vacancy  occurs,  who  is  oldest  in 
years  only  ;  nor  the  one  whose  original  appoint- 
ment was  of  the  earliest  date,  but  who  has  not 
since  remained  continuously  in  office ;  nor  yet 
the  one  who  has  served  for  the  greatest  number 
of  years,  but  not  continuously;  but  has  desig- 
nated as  the  officer  to  perform  the  duties  of 
sheriff  during  the  vacancy  the  deputy  sheriff 
'  senior  in  service  '  when  the  vacancy  occurs, 
that  is  to  say,  the  one  who  has  then  been  long- 
est in  office  continuously." 

Senior  Judgment  Creditor.  —  In  Wood  v.  Gary, 


5  Ala.  54,  it  is  said :  "  Independent  of  our  stat- 
ute regulating  the  priority  of  liens  between  dif- 
ferent judgment  creditors,  we  should  be  inclined 
to  think  the  legal  rights  of  both  creditors  in 
such  a  case  precisely  equal,  as  the  lien  of  an 
execution  does  not  extend  beyond  the  county 
to  which  it  is  issued.  The  statute  already  re- 
ferred to  cuts  the  knot  and  solves  this,  as  it  was 
no  doubt  intended  to  solve  all  similar  difficul- 
ties between  rival  executions,  by  expressly  giv- 
ing the  preference  to  the  oldest  execution  which 
had  been  regularly  issued  without  the  lapse  of 
a  term.  Nor  is  the  rule  a  mere  arbitrary  one, 
not  founded  in  equity  and  justice  ;  it  is  merely 
carrying  out  the  idea  of  rewarding  the  most 
diligent.  The  statute,  in  effect,  connects  the 
execution  when  regularly  issued  with  the  judg- 
ment, and  in  such  case  gives,  as  it  professes  to 
give,  the  preference  to  the  senior  judgment 
creditor.  Without  the  aid  of  this  statute,  if 
lands  had  descended  to  a  defendant  against 
whom  were  several  judgments,  the  eldest  would 
take  it.  So  a  judgment  creditor  becomes  en- 
titled to  all  the  acquisitions  of  personal  prop- 
erty made  by  the  debtor ;  and  the  statute  merely 
declares  that  it  shall  accrue  to  the  benefit  of  the 
oldest  judgment  creditor  who  has  preserved  his 
lien." 

1.  Popular  Sense.  —  See  Popular,  vol.  22, 
p.  1027. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.  19,  p.  428. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  in 
this  work  the  title  CRIMINAL  LAW,  vol.  8,  p.  274,  and  the  references  there 
given. 

1.  Sentence  —  1.  Definition  and  Nature.  — A  sentence  is  the  final  determi- 
nation of  a  criminal  court  —  the  conclusion  of  law  formally  pronounced  by  a 
criminal  court  declaring  the  consequences  to  a  defendant  of  the  fact  of  guilt, 
confessed  or  ascertained  by  verdict.1    Briefly,  it  is  the  judgment  against  the 

accused.2 

Act  of  Passing  Sentence  Purely  Ministerial  and  Compulsory.  —  A  sentence  is  not  the 
discretionary  act  of  the  court;  it  is  the  judgment  of  the  law  which  the  court 
is  commanded  to  pronounce.3  The  act  of  passing  sentence,  like  the  mere 
entering  of  judgment  upon  a  verdict,  is  purely  a  ministerial  duty,  and,  there- 
fore, its  performance  may  be  compelled  by  mandamus;  such  writ  may  as 
well  issue  to  the  successor  of  the  judge  before  whom  the  cause  was  tried 
as  to  such  judge,  since  the  duty  is  perfunctory,  containing  no  element  or 
ingredient  of  discretion.4 

2.  Rendition  —  a.  By  Whom  Rendered  —  (1)  In  General.  —  A  valid 
sentence  can  only  be  pronounced  by  a  court  5  lawfully  constituted,6  lawfully 


1.  Definition.  —  See  In  re  Friedrich,  51  Fed. 
Rep.  749;  In  re  Beck,  63  Kan.  57;  Com.  v. 
Lockwood,  109  Mass.  323,  12  Am.  Rep.  699; 
Com.  v.  Richards,  17  Pick.  (Mass.)  295;  Manke 
v.  People,  74  N.  Y.  415;  And.  L.  Diet.;  Black's 
L.  Diet.  And  see  also  Wright  v.  Donaldson, 
158  Pa.  St.  88. 

Meaning  of  "  Sentence "  as  Used  in  Certain 
Louisiana  Statutes  relating  to  appeals  by  the 
state.    State  v.  Barranger,  106  La.  352. 

Final  Determination  of  Court  of  Admiralty.  — 
The  term  "  sentence  "  is  sometimes  used  to  de- 
note a  final  determination  by  a  court  of  ad- 
miralty. And.  L.  Diet.  Wright  v.  Donaldson, 
158  Pa.  St.  88. 

In  Ecclesiastical  Procedure,"  sentence  "  is  anal- 
ogous to  "  judgment  "  in  an  ordinary  action. 
A  definite  sentence  is  one  which  puts  an  end  to 
the  suit,  and  regards  the  principal  matter  in 
question.  An  interlocutory  sentence  determines 
only  some  incidental  matter  in  the  proceedings. 
Black's  L.  Diet.;  Phillim.  Ecc.  Law  1260. 

Conviction. —  The  popular  use  of  the  term  "con- 
viction" signifies  the  confession  of  the  accused  in 
court,  or  the  verdict  returned  against  him  by  the 
jury,  which  ascertains  and  publishes  the  fact  of 
his  guilt.  And  this  is  its  ordinary  legal  mean- 
ing. See  U.  S.  v.  Watkinds,  7  Sawy.  (U.  S.) 
91;  In  re  Friedrich,  51  Fed.  Rep.  749;  Quin- 
tard  v.  Knoedler,  53  Conn.  485,  55  Am.  Rep. 
149;  Com.  v.  Lockwood,  109  Mass.  323,  12  Am. 
Rep.  699;  Com.  v.  Richards,  17  Pick.  (Mass.) 
295  ;  State  v.  Hines,  68  Me.  202 ;  Bishop  Stat. 
Crimes,  §  348. 

But  the  term  is  also  used  in  a  manner  which 
implies  the  rendition  of  sentence  or  judgment. 
Bishop  Stat.  Crimes,  §  348  ;  Dwar.  Stat.  (2d  ed.) 
683;  Faunce  v.  People,  51  111.  311;  Nason  v. 
Staples,  48  Me.  123  ;  Com.  v.  Gorham,  99  Mass. 
420;  Keithler  v.  State,  10  Smed.  &  M.  (Miss.) 
192;  State  v.  Lownley,  147  Mo.  205;  Marion  v. 
State,  16  Neb.  349 ;  Schiffer  v.  Pruden,  64  N. 
Y.  52;  Blaufus  v.  People,  69  N.  Y.  107,  25  Am. 


Rep.  148;  Gallagher  v.  State,  10  Tex.  App.  469. 
See  Conviction,  vol.  7,  pp.  497-502. 

2.  Com.  v.  Richards,  17  Pick.  (Mass.)  295; 
Manke  v.  People,  74  N.  Y.  415  ;  State  v.  Ballard, 
122  N.  Car.  1024;  Lytle  v.  Territory,  1  Wash. 
Ter.  435. 

But  under  the  Texas  Code  of  Criminal  Procedure 

there  is  both  judgment  and  sentence  ;  the  sen- 
tence following  the  judgment.  Burrell  v.  State, 
16  Tex.  147  ;  Arcia  v.  State,  26  Tex.  App.  193. 

The  sentence  is  "  the  order  of  the  court,  made 
in  presence  of  the  defendant,  and  entered  of 
record,  pronouncing  the  judgment  and  order- 
ing the  same  to  be  carried  into  execution  in  the 
manner  prescribed  by  law."  Clark's  Crim.  Laws 
of  Tex.  580;  Johnson  v.  State,  14  Tex.  App. 
306- 

3.  Gray  v.  State,  55  Ala.  86;  Wright  v.  State, 
103  Ala.  95  ;  Baker  v.  State,  3  Ark.  491. 

4.  State  v.  Shea,  95  Mo.  85. 

5.  When  a  Court  Is  Abolished  by  act  of  the  leg- 
islature, its  existence  ceases,  and  thereafter  it 
cannot  pronounce  a  valid  sentence.  Gorman  v. 
People,  17  Colo.  596,  31  Am.  St.  Rep.  350. 

6.  Court  Lawfully  Constituted. — Wells  v.  New- 
ton, 101  Ga.  141  ;  Moett  v.  People,  85  N.  Y.  373  ; 
People  v.  Bork,  96  N.  Y.  188,  reversing  31  Hun 
(N.  Y.)  360.  See  also  People  v.  Henderson, 
28  Cal.  466. 

Under  the  Michigan  Statute  (Local  Acts  of 
1887,  No.  456),  a  simple  request  by  the  recorder 
was  sufficient  to  give  to  a  circuit  judge  of 
Wayne  county  authority  to  sit  in  his  stead  as 
judge  of  the  recorder's  court  of  the  city  of 
Detroit  and  to  pronounce  sentence  in  a  case 
tried  in  that  court  while  so  sitting.  People  v. 
Gallagher,  75  Mich.  512;  People  v.  Dane,  81 
Mich.  36. 

Bight  of  De  Facto  Judge  to  Pronounce  Sentence. 

—  When  a  person  sitting  in  a  court  as  judge 
and  exercising  the  powers  thereof  is  in  by 
such  color  of  right  and  has  such  possession  of 
the  office  as  make  him  in  law  an  officer  de 
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in  session  at  the  time  of  rendition,1  and  having  jurisdiction  to  try  the  accused 
for  the  crime  with  which  he  is  charged,2  and  to  pronounce  the  particular 
sentence  which  is  imposed.3 

(2)  Rendition  by  Other  than  Trial  Judge.  —  It  is  usual  and  proper  for 
sentence  to  be  pronounced  by  the  judge  or  one  of  the  several  judges  before 
whom  the  trial  was  had.4  But  a  valid  sentence  may  be  rendered  by  a  judge 
or  judges  lawfully  presiding  in  the  court  in  which  the  trial  was  had,  although 
another  judge  or  other  judges  presided  at  the  trial  and  received  the  verdict.5 
Thus,  a  judge  may  pronounce  sentence  in  a  case  tried  before  his  predecessor 
in  office,  in  case  the  trial  judge  omitted  to  pronounce  or  suspended  sentence.6 
So  the  judge  of  a  district  court  may  pronounce  sentence  in  a  case  tried  in  his 
court,  though  a  judge  of  another  district,  legally  authorized  to  do  so,  presided 
at  the  trial  and  received  the  verdict.7  But  this  power  of  a  succeeding  judge 
must  be  limited  to  supplying  the  omissions  of  the  trial  judge.  Thus,  where 
the  law  fixes  the  maximum  but  not  the  minimum  punishment,  and  sentence 
has  been  suspended  by  the  trial  judge  under  circumstances  indicating  his 
opinion  that  no  punishment  should  be  inflicted,  as,  e.  g.,  where  he  has  dis- 
charged the  prisoner  on  his  own  recognizance  in  a  nominal  amount,  a 
subsequent  sentence  by  a  different  judge  is  invalid.8 

b.  Place  of  Rendition.  — The  sentence  must  be  given  in  open  court, 
and  not  privately  in  the  judge's  chamber.9  But  it  has  been  held  that  in  case 
of  special  emergency  pronouncing  sentence  in  a  room  in  the  court-house 
other  than  the  usual  court  room  is  not  available  error,  if  no  legal  or  constitu- 


facto,  his  right  to  hold  the  office  and  to  pro- 
nounce sentence  in  a  case  within  the  jurisdic- 
tion of  the  court  in  which  he  sits  cannot  be 
inquired  into  on  habeas  corpus  by  the  person 
sentenced.  In  re  Boyle,  9  Wis.  264  ;  State  v. 
Bloom,  17  Wis.  521.  And  see  the  title  De 
Facto  Officers,  vol.  8,  p.  771. 

1.  Court  Lawfully  in  Session.  —  Lattimore  v. 
People,  (Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N. 
Y.)  336 ;  Ex  p.  Juneman,  28  Tex.  App.  486. 
See  also  State  v.  Palmer,  40  Kan.  474. 

Sentence  in  a  Case  of  Felony  at  Special  Term.  — 
Under  an  Alabama  statute  (Rev.  Code,  §  752), 
in  force  in  1871,  the  sentence  of  a  circuit  court 
in  a  case  of  felony,  rendered  at  a  special  term 
not  held  on  the  application  of  the  person 
charged,  nor  on  account  of  a  failure  to  hold  a 
regular  term,  was  invalid.  Overstreet  v.  State, 
46  Ala.  30. 

Under  a  New  York  Statute  (Laws  1846,  p.  4),  the 
Court  of  General  Sessions  could  lawfully  sentence 
a  prisoner  previously  convicted  during  a  term 
of  the  court  after  the  expiration  of  the  usual 
period  of  that  term,  where  the  court  had  con- 
tinued in  session  to  complete  the  trial  of  an- 
other cause.  Lowenberg  v.  People,  27  N.  Y. 
336,  (Supm.  Ct.  Gen.  T.)  5  Park  Crim.  (N.  Y.) 
414. 

2.  Jurisdiction  of  Person  and  Crime.  —  Ex  p. 

Cox,  (Idaho  1893)  32  Pac.  Rep.  197;  State  v. 
Bonney,  34  Me.  223  ;  In  re  McVey,  50  Neb. 
481  ;  Dougherty  v.  Com.,  69  Pa.  St.  286. 

3.  Jurisdiction  to  Pronounce  the  Particular 
Sentence  Imposed. —  Ex  p.  Cox,  (Idaho  1893) 
32  Pac.  Rep.  197;  In  re  McVey,  50  Neb.  481; 
State  v.  Mansel,  52  S.  Car.  468;  Ex  p.  Creel, 
29  Tex.  App.  439. 

Jurisdiction  of  Federal  Courts  to  Order  Imprison- 
ment in  State  Penitentiaries. — Under  Rev.  Stat. 
U.  S.,  §§  5541,  5542,  a  federal  court  has  no 
jurisdiction  to  impose  a  sentence  of  .imprison- 
ment in  a  state  penitentiary,  unless  the  pun- 


ishment imposed  is  imprisonment  for  a  period 
longer  than  one  year  or  at  hard  labor.  In  re 
Mills,  135  U.  S.  263  ;  In  rc  Bonner,  151  U.  S. 
242;  Ex  p.  Friday,  43  Fed.  Rep.  916. 

4.  Sentence  by  One  of  Trial  Judges  in  Other's 
Absence.  —  Although  a  trial  and  conviction  have 
been  had  for  a  capital  offense  before  a  court 
when  held  by  two  judges,  it  is  competent  for  the 
same  court,  when  held  by  only  one  of  the  judges, 
to  pronounce  the  sentence.  U.  S.  v.  Gordon,  5 
Blatchf.  (U.  S.)  18. 

5.  People  v .  Henderson,  28  Cal.  465  ;  State  v. 
Jones,  us  Iowa  113;  Com.  v.  Dunleavy,  16  Pa. 
Super.  Ct.  380;  Lanphere  v.  State,  114  Wis.  193. 
See  also  Moett  v.  People,  85  N.  Y.  373. 

6.  Successor  of  Trial  Judge. —  Charles  v.  State, 
4  Port.  (Ala.)  107;  Ex  p.  Williams,  26  Fla.  310; 
State  v.  Shea,  95  Mo.  85. 

It  was  so  held  in  a  case  where,  upon  appeal, 
it  was  decided  that  the  sentence  was  so  defect- 
ive as  not  to  constitute  a  judgment,  and  was 
therefore  remanded  to  the  Circuit  Court  with  di- 
rection to  proceed  and  render  judgment  upon 
the  verdict.  Before  this  direction  could  be 
complied  with  by  the  lower  court,  the  judge 
before  whom  the  plaintiff  in  error  was  tried  and 
convicted  had  gone  out  of  office,  but  his  suc- 
cessor in  office  rendered  judgment  in  compliance 
therewith.  Pegalow  v.  State,  20  Wis.  61.  See 
People  v.  Bork,  96  N.  Y.  198. 

7.  Where  Judge  of  Another  District  Presided  at 
Trial.  —  People  v.  Henderson,  28  Cal.  4(55. 
See  also  Com.  v.  Dunleavy,  16  Pa.  Super.  Ct. 
380. 

8.  Limits  of  Power  of  Succeeding  Judge.  — 

Weaver  v.  People,  33  Mich.  296,  15  Am.  L.  Reg. 
N.  S.  531.  See  also  People  v.  Blackburn,  6 
Utah  347.  See  infra,  this  section,  Suspension — . 
Right  to  Suspend  —  In  General. 

9.  In  Open  Court. —  Anonymous,  T.  Raym. 
68;  Wright  v.  State,  103  Ala.  95;  Aspden's  Ap- 
peal, 24  Pa.  St.  182. 
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tional  right  of  the  accused  is  infringed  and  it  is  manifest  that  no  substantial 
injury  has  been  done.1 

c.  Time  of  Rendition  —  (i)  In  General — (a)  At  Common  Law.  —  In  the 
absence  of  any  statutory  provision  on  the  subject  the  sentence  is  usually 
rendered  immediately  after  a  plea  or  verdict  of  guilty.58  But  the  court,  on 
cause  shown,  or  for  its  own  convenience  and  in  the  interest  of  justice,  may 
postpone  the  sentence  to  a  future  day  during  the  same  term,3  or  even  to  a 
subsequent  term.4  Until  the  sentence  is  pronounced,  or  the  cause  in  some 
way  disposed  of,  it  is  still  pending,  and  stands  continued  with  the  unfinished 
business  until  the  next  term.5  Sentence,  however,  may  not  be  deferred  in 
part,  and  the  defendant  allowed  to  depart  subject  to  rearrest  and  further 
sentence  on  a  future  day;6  and  after  sentence  has  been  pronounced  the  court 
cannot,  at  a  subsequent  term,  change  the  sentence  by  increasing  the  punish- 
ment,7 or  substitute  another  kind  of  punishment  for  that  imposed.8 


1.  Reed  v.  State,  147  Ind.  41. 

Sentence  No  Part  of  Trial.  —  The  formal  dec- 
laration of  sentence  is  not  a  part  of  the  trial 
within  the  meaning  of  a  constitutional  provision 
securing  to  the  accused  "  the  right  to  a  public 
trial."    Reed  v.  State,  147  Ind.  41. 

2.  When  Sentence  Is  Usually  Rendered.  — 
Wright  v.  State,  103  Ala.  95  ;  People  v.  Allen, 
155  111.  61  ;  Com.  v.  Richards,  17  Pick.  (Mass.) 
295  ;  State  v.  Snyder,  98  Mo.  555  ;  Greenfield  v. 
State,  7  Baxt.  (Tenn.)  18.  See  also  People  v. 
Morrisette,  (Oyer  &  T.  Ct.)  20  How.  Pr.  (N. 
Y.)  118. 

3.  May  Be  Deferred  to  Future  Day  During  Term. 

—  Rex  v.  Southampton  County,  2  Chit.  215,  18  E. 
C.  L.  312;  State  v.  Brinyea,  5  Ala.  241 ;  Wright 
v.  State,  103  Ala.  95;  In  re  Beck,  63  Kan.  57; 
People  v.  Barrett,  (111.  1903)  67  N.  E.  Rep.  23; 
People  v.  Brown,  54  Mich.  15  ;  People  v.  Felker, 
61  Mich.  110;  Lowenberg  v.  People,  27  N.  Y. 
336,  (Supm.  Ct.  Gen.  T.)  5  Park.  Crim.  (N.  Y.) 
414  ;  People  v.  Blackburn,  6  Utah  347.  See  also 
Sturgeon  v.  Gray,  96  Ind.  166. 

4.  May  Be  Deferred  to  Subsequent  Term  —  Ala- 
bama.—  Charles  v.  State,  4  Port.  (Ala.)  107; 
Clanton  v.  State,  96  Ala.  in.  See  also  Ex  p. 
State,  94  Ala.  431. 

Arkansas.  —  Thurman  v.  State,  54  Ark.  120. 

California.  —  People  v.  Felix,  45  Cal.  163. 

District  of  Columbia.  —  U.  S.  v.  May,  2  Mac- 
Arthur  (D.  C.)  512. 

Florida.  —  Ex  p.  Williams,  26  Fla.  310. 

Iowa.  —  State  v.  Ray,  50  Iowa  520. 

Michigan.  —  Weaver  v.  People,  33  Mich.  296; 
People  v.  Reilly,  53  Mich.  260.  See  People  v. 
Kennedy,  58  Mich.  372. 

Mississippi.  —  Easterling  v.  State,  35  Miss. 
210 ;  Gibson  v.  State,  68  Miss.  241. 

Missouri.  —  State  v.  Watson,  95  Mo.  411; 
State  v.  Schierhoff,  103  Mo.  47. 

North  Carolina.  —  State  v.  Crook,  115  N.  Car. 
760.    See  also  State  v.  Overton,  77  N.  Car.  485. 

New  Jersey.  —  State  v.  Guild,  10  N.  J.  L. 
163,  18  Am.  Dec.  404. 

Pennsylvania.  —  Williams  v.  Com.,  29  Pa.  St. 
102;  Com.  v.  Mayloy,  57  Pa.  St.  291. 

Tennessee.  —  Whitney  v.  State,  6  Lea  (Tenn.) 
247;  State  v.  Miller,  6  Baxt.  (Tenn.)  513; 
Greenfield  v.  State,  7  Baxt.  (Tenn.)  18. 

Court  Not  in  Session  at  Appointed  Time  After 
Two  Postponements.  —  People  v.  Kennedy,  58 
Mich.  372. 

In  Cases  Where  the  Law  Gives  to  the  Court  a 
Discretion  Over  the  Quantum  of  Punishment  it  may 


with  propriety  suspend  sentence  for  the  avowed 
purpose  of  affording  to  the  convicted  person  an 
opportunity  to  make  restitution  to  the  person 
peculiarly  aggrieved  by  his  offense,  or  to  redress 
its  mischievous  public  consequences.  And  when 
judgment  is  to  be  pronounced,  the  use  which 
has  been  made  of  such  opportunity  is  very 
proper  to  be  considered  by  the  court  in  the  exer- 
cise of  that  discretion.  State  v.  Bennett,  4  Dev. 
&  B.  L.  (20  N.  Car.)  43. 

Effect  of  Statute  Authorizing  Sentence  at  Next 
Succeeding  Term.  —  Ex  p.  Beard,  41  Tex.  234. 

Waiver  of  Delay.  —  For  facts  held  to  constitute 
a  waiver  of  delay  in  pronouncing  sentence 
within  the  meaning  of  the  New  York  Code 
Crim.  Pro.,  §  472,  providing  that  "  any  delay 
may  be  waived  by  the  defendant,"  see  People  v. 
Everhardt,  104  N.  Y.  591,  affirming  (Supm.  Ct. 
Gen.  T.)  5  N.  Y.  Crim.  91. 

5.  Greenfield  v.  State,  7  Baxt.  (Tenn.)  18. 

6.  Sentence  Cannot  Be  Rendered  in  Instalments 
—  Alabama.  —  Ex  p.  State,  94  Ala.  431. 

Florida.  —  Ex  p.  Williams,  26  Fla.  310. 
Indiana.  —  Gray  v.  State,  107  Ind.  177. 
Kansas.  —  In  re  Beck,  63  Kan.  57. 
Massachusetts.  —  See   Com.   v.   Foster,  122 
Mass.  318,  23  Am.  Rep.  326. 

Michigan.  —  People  v.  Felker,  61  Mich.  no. 
Mississippi.  —  Parker  v.  State,  51  Miss.  535. 
North  Carolina.  —  State  v.  Warren,  92  N. 
Car.  825. 

New  Jersey.  —  State  v.  Addy,  43  N.  J.  L. 
"3,  39  Am.  Rep.  547. 

Pennsylvania.  —  Com.  v.  Keeper  of  Work- 
house, 6  Pa.  Super.  Ct.  420. 

Rule  under  Alabama  Statute  (Code  Ala.  1886, 
§§  45°3>  4504;  Crim.  Code  Ala.  1896,  §§  54*5. 
5426).  — ■  See  Burke  v.  State,  71  Ala.  377  ;  Ex  p. 
State,  94  Ala.  431. 

An  Order  for  the  Payment  of  Costs,  with  sus- 
pension of  further  sentence,  is  not  a  sentence 
in  such  sense  as  to  forbid  a  subsequent  sen- 
tence imposing  the  penalty  prescribed  by  law 
for  the  offense.  Ex  p.  Williams,  26  Fla.  310; 
Gibson  v.  State,  68  Miss.  241  ;  State  v.  Whitt, 
117  N.  Car.  804;  Com.  v.  Dunleavy,  16  Pa. 
Super.  Ct.  380.  See  also  Com.  v.  Dowdican's 
Bail,  115  Miss.  133. 

And  such  sentence  may  be  imposed  although 
the  defendant  has  been  committed  to  jail  for 
default  in  payment  of  costs.  State  v.  Crook, 
115  N.  Car.  760. 

7.  Whitney  v.  State,  6  Lea  (Tenn.)  247. 

8.  Substitution,  at  Subsequent  Term,  of  Another 
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Prima  Facie  Presumption  that  Delay  Was  Proper.  —  Where  nothing  appears  to  the 
contrary,  the  appellate  court  will  presume  that  sentence  was  delayed  for 
proper  and  legal  reasons,  and  for  a  proper  and  reasonable  time.1 

(b)  Under  Statutes — aa.  Statutes  Enforcing  Common-law  Rule.  —  In  most  juris- 
dictions there  are  statutory  enactments  relative  to  the  time  of  rendering 
sentence.  Some  of  these  have  been  construed  as  merely  enforcing  the 
common-law  rule.* 

bb.  Statutes  Requiring  Court  to  Appoint  Time  for  Pronouncing  Sentence.  - —  In  some 
jurisdictions  there  are  statutes  requiring  the  court,  after  a  plea  or  verdict 
of  guilty,  to  appoint  a  time  for  pronouncing  sentence,  and  to  pronounce 
sentence  at  the  time  appointed.3 

cc.  Statutes  Requiring  Lapse  of  Certain  Time  Between  Verdict  and  Sentence.  — 
Under  statutes  in  some  jurisdictions  a  certain  time  is  required  to  elapse 
between  the  entry  of  a  plea  or  the  finding  of  a  verdict  of  guilty  and  the 
sentence  thereon.4  But  notwithstanding  such  statutory  provision,  if  the 
defendant  has  made  motions  in  arrest  of  judgment  and  for  a  new  tiial,  and 
such  motions  have  been  overruled,  and  further  delay  could  in  no  way  benefit 
him,  it  is  not  prejudicial  error  for  the  court  to  pronounce  sentence  before  the 
expiration  of  the  time  specified.5 


Kind  of  Punishment,  Not  Permissible.  —  Ex  p. 
State,  94  Ala.  431  ;  Parker  v.  State,  51  Miss. 
535.    See  also  Com.  v.  Mayloy,  57  Pa.  St.  291. 

1.  Delay  Prima  Facie  Proper.  —  Smith  v.  Hess, 
91  Ind.  424;  State  v.  Miller,  6  Baxt.  (Term.) 
5U- 

2.  Statute  Requiring  Sentence  to  Be  Pronounced 
"Forthwith."  —  Com.  v.  Thompson,  18  Pa. 
Co.  Ct.  Rep.  487- 

Statute  Providing  that  a  Defendant  on  Being 
Convicted  "Shall  Be  Punished."  —  Hall  v.  Patter- 
son, 45  Fed.  Rep.  352. 

Statute  Requiring  Sentence  or  Delivery  of  De- 
fendant to  SherifF.  —  Under  an  Indiana  statute 
(Rev.  Stat.  1881,  §  1767),  the  court,  where  there 
was  a  plea  of  guilty  to  a  criminal  charge,  was  re- 
quired to  sentence  the  defendant  at  the  time 
or  to  place  him  in  the  custody  of  the  sheriff 
until  sentence.    Gray  v.  State,  107  Ind.  177. 

But  the  court  had  the  right  to  delay  sentence 
for  proper  and  legal  reasons  for  a  reasonable 
time.    Smith  v.  Hess,  91  Ind.  424. 

So  where  at  the  time  sentence  should  have 
been  rendered  against  a  defendant  he  had  es- 
caped from  custody,  and  sentence  was  thereby 
necessarily  delayed,  it  was  held  that  the  court 
could  render  sentence  upon  his  being  subse- 
quently arrested  and  brought  into  court. 
Shaffer  v.  State,  100  Ind.  365. 

Conviction  of  Several  Offenses  at  Same  Term.  — 
Under  a  Missouri  statute  (Rev.  Stat.  1879, 
§  1659;  Rev.  Stat.  1889,  §  3954),  where  a  person 
was  convicted  of  two  or  more  offenses  at  the 
same  term  of  court,  all  the  convictions  must 
have  preceded  his  being  sentenced  in  any  one 
case.  Ex  p.  Meyers,  44  Mo.  279 ;  Ex  p.  Jack- 
son, 96  Mo.  116.  But  see  Ex  p.  Kayser,  47  Mo. 
253- 

But  it  was  not  error  for  the  court  to  impose 
the  respective  sentences  on  different  days  of 
the  same  term.    Ex  p.  Jackson,  96  Mo.  116. 

This  statute  was  applicable  only  where  the 
several  convictions  occurred  at  the  same  term. 
Ex  p.  Mevers,  44  Mo.  279. 

3.  Requirement  that  Court  Appoint  Time  for  Pro- 
nouncing Sentence.  —  People  v.  Mess,  65  Cal. 
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174;  People  v.  Johnson,  88  Cal.  171  ;  People  v. 
Barton,  88  Cal.  176;  State  v.  Stevens,  47  Iowa 
276;  People  v.  Court  of  Sess.,  66  Hun  (N.  Y.) 
550  ;  Jones  v.  Territory,  4  Okla.  45  ;  In  re  Flint, 
(Utah  1903)  71  Pac.  Rep.  531. 

But  under  the  Provisions  of  the  Utah  Statutes 
(Rev.  Stat.  1898,  §§  4905,  4915),  the  court  has 
authority  to  postpone  sentence  from  time  to 
time  for  a  proper  purpose,  such  as  to  inform 
itself  of  the  circumstances  surrounding  the 
commission  of  the  crime  for  which  the  defend- 
ant stands  convicted,  and  thereby  determine 
what  penalty,  under  the  facts  of  the  particular 
case,  ought  to  be  imposed,  and  also  to  enable 
the  defendant  to  make  the  necessary  prepara- 
tions to  move  for  an  arrest  of  judgment  or  for 
a  new  trial.  In  re  Flint,  (Utah  1903)  71  Piv»- 
Rep.  531. 

Order  Not  Reviewable.  —  Order  appointing 
time  of  sentence,  under  the  California  statute 
(Pen.  Code,  §  1191),  was  not  reviewable.  Peo- 
ple v.  Mess,  65  Cal.  174. 

4.  Requirement  that  a  Certain  Time 
Elapse  Between  Verdict  and  Sentence  — 
fornia.  —  People  v.  Johnson,  88  Cal.  171  ; 
pie  v.  Barton,  88  Cal.  176. 

Kentucky.  —  O'Brien  v.  Com.,  89  Ky. 
Holly  v.  Com.,  (Ky.  1896)  36  S.  W.  Rep.  532. 

New  York.  —  People  v.  Everhardt,  104  N.  Y. 
591  ;  People  v.  Trimble,  60  Hun  (N.  Y.) 
364. 

Texas.  —  Parrish  v.  State,  45  Tex.  51 

v.  State,  36  Tex.  Crim.  468. 

Utah.  —  In  re  Barton,  6  Utah  264 

Flint,  (Utah  1903)  71  Pac.  Rep.  531. 
The  California  statute  (Pen.  Code 

seems  not  to  have  been  applicable  where  there 

was  a  plea  of  guilty,  but  only  where  there  was 

a  verdict.    People  v.  Robinson,  46  Cal.  94- 
Day  of  Rendition  of  Verdict  Counted.  —  O'Brien 

v.  Com.,  89  Ky.  354. 
Sunday  Not  Counted.  —  O'Brien  v.  Com.,  89 

Ky.  354- 

5.  O'Brien  v.  Com.,  89  Ky.  354 ; 
Com.,  (Ky.  1896)  36  S.  W.  Rep.  532. 
Parrish  v.  State,  45  Tex.  51. 
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A  Prisoner  May  Waive  a  statutory  right  that  a  specified  time  elapse  between  a 
plea  or  verdict  of  guilty  and  the  sentence  thereon.1 

(2)  Where  There  Is  Motion  in  Arrest  of  Judgment.  —  Where  there  is  a 
motion  in  arrest  of  judgment  it  should  be  decided  before  sentence  is  pro- 
nounced.2 But  it  has  been  held  that  if  the  points  made  by  the  motion  in 
arrest  are  not  tenable,  pronouncing  sentence  before  deciding  the  motion  is  not 
prejudicial  error  and  will  not  warrant  a  reversal.3 

(3)  Where  There  Is  Motion  for  New  Trial.  —  It  has  been  held  that  it  is 
error  to  pronounce  sentence  while  a  motion  for  a  new  trial  is  pending.4  But 
such  error  is  cured  where  the  motion  for  a  new  trial  is  afterwards  overruled 
and  the  defendant  brought  before  the  court  and  resentenced.5 

Where  Motion  Is  Abandoned.  —  Judgment  will  not  be  reversed  on  the  ground 
that  sentence  was  passed  pending  a  motion  for  a  new  trial,  if  such  motion  was 
abandoned  before  the  sentence  was  pronounced.6 

(4)  Where  Appeal  Is  Taken.  —  As  an  appeal  lies  only  from  a  judgment, 
and  as  in  a  criminal  case  the  sentence  is  the  judgment  against  the  accused,7 
it  follows  that  sentence  must  be  pronounced  before  an  appeal  can  be  taken.8 
In  some  jurisdictions  there  are  statutes  expressly  enforcing  this  rule.9  In 
other  jurisdictions,  however,  there  are  statutes  changing  or  modifying  the 
rule.10 


1.  Waiver  of  Statutory  Right.  —  People  v. 
Robinson,  46  Cal.  94 ;  People  v.  Mess,  65  Cal. 
174;  People  v.  Barton,  88  Cal.  176;  People  v. 
Johnson,  88  Cal.  171  ;  Jones  v.  Territory,  4 
Okla.  45  ;  Doans  v.  State,  36  Tex.  Crim.  468. 

In  Utah  it  was  held  that  pronouncing  judg- 
ment within  the  prescribed  time,  at  the  defend- 
ant's request,  was  a  mere  irregularity,  and  no 
ground  for  habeas  corpus.  In  re  Barton,  6 
Utah  264. 

2.  Effect  of  Motion  in  Arrest  of  Judgment.  — 

Hood  v.  State,  44  Ala.  81  ;  People  v.  Allen,  155 
111.  65  ;  People  v.  Barrett,  (111.  1903)  67  N.  E. 
Rep.  23  ;  People  v.  Morrisette,  (Oyer  &  T.  Ct.) 
20  How.  Pr.  (N.  Y.)  118.  See  also  Greenfield 
v.  State,  7  Baxt.  (Tenn.)  18. 

Rule  under  Michigan  Statutes.  —  People  v. 
Wright,  89  Mich.  70. 

3.  Young  v.  State,  6  Ohio  435.  And  see  State 
v.  Eisenhour,  132  Mo.  140. 

4.  Effect  of  Motion  for  a  New  Trial. —  State  v. 
Schierhoff,  103  Mo.  47.  See  also  People  v. 
Allen,  155  111.  65;  People  v.  Morrisette,  (Oyer 
&  T.  Ct.)  20  How.  Pr.  (N.  Y.)  118;  Greenfield 
v.  State,  7  Baxt.  (Tenn.)  18. 

Connecticut  Rule.  —  State  v.  Hoyt,  46  Conn. 
330;  State  v.  Vaughan,  71  Conn.  457. 

Under  the  Provisions  of  a  California  Statute 
(Cr.  Pr.  Act,  §  447),  a  judgment  could  not  be 
rendered  until  after  a  motion  for  a  new  trial,  if 
one  was  made,  had  been  denied.  People  v. 
Felix,  45  Cal.  163. 

In  Indiana  Where  a  Statute  Provided  that  a 
motion  for  a  new  trial  might  be  filed  after  judg- 
ment, it  was  held  that  the  action  of  the  court 
in  pronouncing  sentence  before  the  motion  for 
a  new  trial  was  filed  and  passed  upon  was  not 
such  error  as  to  warrant  a  reversal.  Calvert  v. 
State.  91  Ind.  473;  Reed  v.  State,  147  Ind.  41. 

It  Is  Not  Error  to  Refuse  to  Continue  Further 
the  Time  for  Pronouncing  Sentence  after  several 
continuances  have  already  been  had  and  fur- 
ther continuance  is  asked  to  enable  the  defend- 
ant to  procure  the  affidavit  of  a  witness  to  show 
newly  discovered  evidence,  if  it  appears  that 
this  newly  discovered  evidence  is  merely  con- 


tradictory of  one  of  the  witnesses  for  the  prose- 
cution and  does  not,  therefore,  constitute  any 
ground  for  a  new  trial.  People  v.  Holmes,  126 
Cal.  462.    See  Encyc.  of  Pl.  and  Pr.,  vol.  14, 

p.  807. 

5.  State  v.  Schierhoff,  103  Mo.  47. 

6.  Blackburn  v.  State,  25  Ohio  St.  554. 

7.  See   supra,    this    section,   Definition  and 

Nature. 

8.  Sentence  Must  Precede  Appeal. — Ex  p.  State, 

94  Ala.  431  ;  State  v.  Vaughan,  71  Conn.  457; 
State  v.  Johnson,  36  La.  Ann.  306;  State  v. 
Smith,  95  N.  Car.  680;  Hill  v.  People,  10  N. 
Y.  463  ;  Herbert  v.  State,  (Tex.  Civ.  App.  1903) 
72  S.  W.  Rep.  587.  See  also  Com.  v.  Richards. 
17  Pick.  (Mass.)  295;  State  v.  Lockyear,  95 
N.  Car.  633  ;  Eighmy  v.  People,  78  N.  Y.  330. 

9.  State  v.  Vaughan,  71  Conn.  457;  Sturgeon 
v.  Gray,  96  Ind.  166. 

10.  Under  a  Massachusetts  Statute  (Act  of  1832, 
c.  130,  §  3),  an  appeal  was  required  to  be  taken 
upon  conviction  before  sentence.  Com.  v. 
Richards,  17  Pick.  (Mass.)  295. 

But  by  the  Act  of  1895,  c.  469,  §  1,  upon 
conviction  of  any  offense  not  punishable  by 
death,  sentence  was  required  to  be  imposed  not- 
withstanding exceptions  or  appeal.  Such  pro- 
vision was  held  not  to  be  unconstitutional. 
Com.  v.  Brown,  167  Mass.  144.  See  also  Com. 
v.  Clifford,  145  Mass.  07  ;  Com.  v.  Meserve,  156 
Mass.  61  ;  Com.  v.  O'Brien,  175  Mass.  37. 

In  Texas  under  the  Code  of  Criminal  Procedure, 
art.  794  (Code  1895,  art.  834),  incorporating  the 
Act  of  March  27,  1879,  when  an  appeal  was 
taken  in  crises  of  felony  where  the  verdict  pre- 
scribed the  death  penalty,  sentence  was  sus- 
pended until  after  the  decision  of  the  appellate 
court.  Cordova  v.  State,  6  Tex.  Anp.  445  ;  Pate 
v.  State,  21  Tex.  Apn.  191  ;  Washington  v. 
State.  31  Tex.  Crim.  84. 

But  in  non-capital  felony  cases  sentence  was 
required  to  be  pronounced  before  the  appeal 
was  taken.  West  v.  State,  7  Tex.  Ann.  150; 
Hart  v.  State,  14  Tex.  App.  323 ;  Walters  v. 
State.  18  Tex.  App.  8:  Pate  v.  State,  21  Tex. 
App.  191;  Arcia  v.  State.  26  Tex.  App.  193; 
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Sentence  May  Be  Pronounced  Before  Charge  Is  Filed.  —  As  the  filing  of  the  charge  of 
the  court  to  which  exceptions  have  been  taken  is  necessary  only  for  review 
and  not  for  sentence,  it  is  not  error  for  the  court  to  pronounce  sentence 
before  the  charge  is  filed.1 

(5)  Sentence  Cannot  Be  Rendered  on  Sunday.  —  Sunday  being  dies  non 
juridicus,  no  valid  sentence  can  be  rendered  on  that  day.3 

d.  FORMALITIES  —  (i)  Presence  of  Defendant  in  Court  —  (a)  When  Corporal 
Punishment  Is  to  Be  Inflicted  — aa.  Rile  at  Common  Law.  —  The  rule  at  common  law  is 
that  when  any  corporal  punishment  3  is  to  be  inflicted  the  defendant  must  be 
personally  before  the  court  at  the  time  of  pronouncing  the  sentence.4 

66.  Rule  under  Statutes  —  In  many  of  the  United  States  this  rule  of  the 
common  law  has  been  sanctioned  by  statutory  enactments.5  But  under  the 
statutes  in  some  of  the  states  sentence,  in  the  case  of  a  person  convicted  of 
a  misdemeanor,  may  be  rendered  in  the  absence  of  the  defendant.0 

cc  Waiver  of  Right  to  Be  Present.  —  It  woulJ  seem  that  a  person  convicted 
of  felony  cannot  waive  his  right  to  be  present  in  court  at  the  time  sentence  is 
pronounced,7  and  that  it  is  error  to  render  sentence  in  his  absence,  though 
such  absence  is  voluntary  or  wilful.8    But  a  person  may  be  sentenced  for  con- 


Gonzales  v.  State,  (Tex.  Crim.  1894)  28  S.  W. 
Rep.  947  ;  Heinzman  v.  State,  34  Tex.  Crim. 
76;  Crow  v.  State,  (Tex.  Crim.  1896)  36  S.  W. 
Rep.  93  ;  Cheatham  v.  State,  (Tex.  Crim.  1898) 
44  S.  W.  Rep.  1094. 

For  the  rule  in  this  state  under  earlier  stat- 
utes, see  Greenwood  v.  State,  34  Tex.  334 ; 
Smith  v.  State,  41  Tex.  352;  Bozier  v.  State, 
5  Tex.  App.  221  ;  Brown  v.  State,  5  Tex.  App. 
546;  Calvin  v.  State,  23  Tex.  577;  Burrell  v. 
State,  16  Tex.  147  ;  Pate  v.  State,  21  Tex.  App. 
191. 

Essape  Pending  Appeal  but  Before  Sentence.— 

Brown  v.  State,  5  Tex.  App.  546  ;  Walters  v. 
State,  18  Tex.  App.  8;  Pate  v.  State,  21  Tex. 
App.  191. 

Under  the  Michigan  Statutes  the  court  could 
pass  sentence  without  waiting  for  the  settle- 
ment of  exceptions.  People  v.  Becker,  48  Mich. 
43  ;  People  v.  Wright,  89  Mich.  70. 

1.  Cathcart  v.  Com.,  37  Pa.  St.  108. 

2.  Valid  Sentence  Cannot  Be  Rendered  on  Sun- 
day. —  Baxter  v.  People,  8  111.  367.  And  see 
the  title  Sunday  and  Holidays. 

3.  What  Constitutes  Corporal  Punishment  —  Im- 
prisonment to  Enforce  Payment  of  Fine.  —  Cole 
v.  State,  10  Ark.  318;  Davis  v.  Com.,  13  Pa. 
Co.  Ct.  545  ;  Com.  v.  Thompson,  18  Pa.  Co.  Ct. 
491  ;  Son  v.  People,  12  Wend.  (N.  Y.)  344. 

4.  When  Corporal  Punishment  Is  Inflicted  — 
England.  —  Rex  v.  Harris,  1  Ld.  Raym.  267, 
Comb.  447,  Holt  K.  B.  399,  1  Salk.  400,  Skin. 
684 ;  Anonymous,  Loftt  400  ;  Rex  v.  Hann,  3 
Burt,  1  716:  Reg.  v.  Templeman,  1  Salk.  56. 

United  States.  —  Ball  v.  U.  S.,  140  U.  S. 
118;  £.1-  p.  Waterman,  33  Fed.  Rep.  29. 

Alabama. —  Peters  v.  State,  39  Ala.  681; 
Gibson  v.  State,  39  Ala.  693  ;  Graham  v.  State, 
40  Ala.  659;  Wright  V.  State,  103  Ala.  95. 

Arkansas.  —  Cole  v.  State,  10  Ark.  318. 

Illinois.  —  Brooks  v.  People,  88  111.  327; 
Gannon  v.  Peonle,  127  111.  507,  11  Am.  St.  Rep. 
147;  Harris  v.  People.  130  111.  457. 

Indiana.  —  Sturqeon  v.  Gray,  96  Ind.  166. 

Mississippi.  —  Rolls  v.  State,  Miss.  391; 
Kellv  v.  State,  3  Smed.  &  M.  (Miss.)  518. 

Missouri.  —  State  v.  McClain,  156  Mo.  99. 


Nebraska.  —  Dodge  v.  People,  4  Neb.  222. 
New  Jersey.  —  West  v.   State,  22  N.  J.  L. 
212. 

New  York.  —  People  v.  Winchell,  7  Cow.  (N. 
Y.)  525;  Dent  v.  People,  (Supm.  Ct.  Gen.  T.) 
46  How.  Pr.  (N.  Y.)  264;  Son  v.  People,  12 
Wend.  (N.  Y.)  344;  People  v.  Clark,  (Supm. 
Ct.  Gen.  T.)  1  Park.  Crim.  (N.  Y.)  360;  Saf- 
ford  v.  People,  (Supm.  Ct.  Gen.  T.)  1  Park. 
Crim.  (N.  Y.)  474. 

Ohio.  —  Carper  v.  State,  27  Ohio  St.  572. 
Pennsylvania.  —  Dunn  v.  Com.,  6  Pa.  St.  384; 
Hamilton  v.  Com.,  16  Pa.  St.  129,  55  Am.  Dec. 
485  ;  Davis  v.  Com.,  13  Pa.  Co.  Ct.  545. 

Tennessee.  —  State  v.  Jones,  2  Yerg.  (Tenn.) 
22;  Andrews  v.  State,  2  Sneed  (Tenn.)  550. 
Virginia.  —  Com.  v.  Crump,  1  Va.  Cas.  172. 
The  Judgment  to  Abate  a  Nuisance  may  be 
rendered  only  when  the  defendant  is  present. 
Reg.  v.  Chichester,  2  Den.  C.  C.  458,  8  Eng.  L. 
&  Eq.  294. 

5.  People  v.  Walker,  132  Cal.  137;  Sturgeon 
v.  Gray,  96  Ind.  166;  State  v.  McClain,  156  Mo. 
99.    And  see  the  statutes  in  the  several  states. 

6.  State  v.  Hughes,  4  Iowa  554;  Price  v. 
Com.,  33  Gratt.  (Va.)  819,  36  Am.  Rep.  797; 
Shifiett  v.  Com.,  90  Va.  386. 

7.  Person  Convicted  of  Felony  Cannot  Waive 
Right. —  Prine  v.  Com.,  18  Pa.  St.  103;  Dodge 
v.  People,  4  Neb.  220. 

8.  Reg.  v.  Williams.  18  W.  R.  806;  Harris  v. 
People,  138  111.  63.  But  see  Lynch  v.  Com.,  88 
Pa.  St.  189,  32  Am.  Rer>.  445. 

Where  Prosecutor  Will  Not  Ering  Up  Prisoner 
for  Sentence. —  But  where  a  defendant,  convicted 
upon  an  indictment  for  a  libel,  was  committed 
to  prison  at  the  instance  of  the  prosecutor,  who 
would  not  afterwards  bring  him  up  for  judg- 
ment, the  court,  at  the  prayer  of  the  defendant, 
passed  judgment  in  his  absence.  Rex  v.  Boltz, 
5  B.  &  C.  *rt,  11  E.  C.  L.  217. 

Upon  Affidavit  of  Age  and  Infirmity.  —  So  in 
the  case  of  a  person  convicted  of  a  misde- 
meanor, the  court,  upon  an  affidavit  of  age  and 
infirmity,  dispensed  with  the  defendant's  per- 
sonal attendance.  Rex  v.  Constable,  7  Dowl.  & 
R.  663,  16  E.  C.  L.  312. 
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tempt  of  court  in  his  absence,  where  he  has  voluntarily  absented  himself.1 

dd.  Effect  of  Pronouncing  Sentence  When  Defendant  Is  Absent-  —  Pronouncing 
sentence  while  the  defendant  is  absent  from  court  will  not  entitle  him  to  a 
new  trial  or  to  be  discharged,  but  in  such  case  the  appellate  court  will  remand 
the  cause  with  directions  to  render  judgment  according  to  law.3 

(b)  When  Fine  Only  Is  to  Be  Imposed.  —  When  a  fine  only  is  to  be  imposed  it  is 
discretionary  with  the  court  to  require  the  presence  of  the  defendant  when 
sentence  is  rendered;3  and  this  is  so  even  though  the  offense  is  punishable  by 
fine  or  imprisonment,  or  the  court  may,  in  its  discretion,  impose  both  fine  and 
imprisonment.4 

(c)  When  Two  or  More  Persons  Are  Indicted  Together.  —  Although  two  or  more  per- 
sons have  been  indicted  together  they  must  be  sentenced  severally.5  It  is, 
therefore,  proper  to  pronounce  the  sentence  of  one  of  several  defendants 
jointly  indicted  without  the  presence  of  the  others,  and  subsequently  bring 
the  others  into  court  to  receive  sentence.6 

(2)  Proclamation  of  Silence.  —  Before  the  sentence  of  death  was  passed  it 
was  once  customary  for  the  crier  to  make  proclamation  of  silence.7  But  this 
practice  need  not  be  observed.8 

(3)  Allocutus  or  Query  of  "Anything  to  Say" — -(a)  In  Capital  Cases.  —  In 
most  jurisdictions  it  has  been  held  that  before  sentence  is  pronounced  in  a 
capital  case  the  defendant  must  be  asked  by  the  clerk  9  or  court  if  he  has  any- 
thing to  say  why  judgment  should  not  be  pronounced  on  him,  and  this 
requirement  is  enforced  in  some  jurisdictions  by  statutory  enactment.10  Of 
such  substantial  value  to  the  accused  has  this  privilege  been  deemed  by  some 
of  the  courts  that  they  have  held  that  if  the  record  does  not  show  that  the 
query  was  made  the  judgment  will  be  reversed  and  a  new  trial  granted  ; 11  or, 


1.  Middlebrook  v.  State,  43  Conn.  257,  21 
Am.  Rep.  650. 

2.  Effect  of  Defendant's  Absence.  —  Cole  v. 
State,  10  Ark.  318;  People  v.  Walker,  132  Cal. 
137;  State  v.  McClain,  156  Mo.  99.  See  also 
Jewell  v.  Com.,  22  Pa.  St.  94. 

3.  When  Fine  Only  Is  to  Be  Imposed — Eng- 
land. —  Reg.  v.  Templeman,  1  Salk.  56  ;  Duke's 
Case,  1  Salk.  400;  Rex  v.  Harm,  3  Burr.  1786. 

Arkansas.  —  Warren  v.  State,  19  Ark.  214,  68 
Am.  Dec.  214. 

Kentucky.  —  Steele  v.  Com.,  3  Dana  (Ky.)  85. 

New  York.  —  Son  v.  People,  12  Wend.  (N. 
Y.)  344;  People  v.  Clark,  (Supm.  Ct.  Gen.  T.) 
1  Park.  Crim.  (N.  Y.)  360. 

Ohio.  —  Carper  v.  State,  27  Ohio  St.  572. 

Tennessee.  —  State  v.  Jones,  2  Yerg.  (Tenn.) 
22. 

Virginia.  —  Com.  v.  Crump,  1  Va.  Cas.  172. 

4.  Reg.  v.  Kinglake,  18  W.  R.  806;  People  v. 
Taylor,  3  Den.  (N.  Y.)  98;  People  v.  Clark, 
(Supm.  Ct.  Gen.  T.)  1  Park.  Crim.  (N.  Y.)  360; 
Com.  v.  Crump,  1  Va.  Cas.  172.  But  see  Rex 
v.  Hann,  3  Burr.  1786. 

5.  State  v.  Hopkins,  7  Blackf.  (Ind.)  494; 
Caldwell  v.  Com.,  7  Dana  (Ky.)  229;  State  v. 
Gay,  10  Mo.  440;  State  v.  Berry,  21  Mo.  504; 
Waltzer  v.  State,  3  Wis.  785. 

But  formerly  this  seems  not  to  have  been 
necessary,  nor  observed  in  practice.  1  Chit. 
Crim.  L.  700,  citing  6  Harg.  St.  Trial  833,  11 
Harg.  St.  Trial  294. 

6.  Sturgeon  v.  Gray,  96  Ind.  166;  State  v. 
Bradley,  30  La.  Ann.  326. 

7.  Proclamation  of  Silence.  — White's  Case,  17 
How.  St.  Tr.  1091. 

8.  Rex  v.  Ward,  2  Ld.  Raym.  1461. 

9.  The  Clerk  of  the  Court  may,  and  generally 


does,  make  the  interrogatory.  State  v.  Ross,  32 
La.  Ann.  854. 

10,  Query  of  "Anything  to  Say  "  in  Capital  Cases 

—  England.  —  Rex  v.  Geary,  2  Salk.  630  ;  Rex 
v.  Speke,  3  Salk.  358. 

United  States.  —  Ball  v.  U.  S.,  140  U.  S.  118; 
Schwab  v.  Berggren,  143  U.  S.  442. 

California.  —  People  v.  Jung  Qung  Sing,  70 
Cal.  469. 

Florida.  —  Keech  v.  State,  15  Fla.  591. 
Kansas.  —  State  v.  Jennings,  24  Kan.  642. 
Louisiana.  —  State  v.  Ikenor,  107  La.  480. 
Missouri.  —  State  v.  Nagel,  136  Mo.  45. 
Nebraska.  —  Dodge  v.  People,  4  Neb.  220. 
North  Carolina.  —  State  v.  Johnson,  67  N. 
Car.  55. 

New  Jersey.  —  West  v.  State,  22  N.  J.  L.  212. 
New   Mexico.  —  Territory   v.    Herrera,  (N. 
Mex.  1901)  66  Pac.  Rep.  523. 

New  York.  —  Dent  v.  People,  (Supm.  Ct.  Gen. 
T.)  46  How.  Pr.  (N.  Y.)  264;  Messner  v.  Peo- 
ple, 45  N.  Y.  1  ;  Graham  v.  People,  63  Barb.  (N. 
Y.)  468. 

Pennsylvania.  —  Hamilton  v.  Com.,  16  Pa.  St. 
129,  55  Am.  Dec.  483  ;  Dougherjy  v.  Com.,  69 
Pa.  St.  286;  McCue  v.  Com.,  78  Pa.  St.  185,  21 
Am.  Rep.  7 ;  Com.  v.  Preston,  188  Pa.  St. 
429. 

South  Carolina.  —  State  v.  Trezevant,  20  S. 
Car.  363,  47  Am.  Rep.  840 ;  State  v.  Jefcoat,  20 
S.  Car.  383. 

See  also  State  v.  Sally,  41  Oregon  366. 

11.  New  Trial  Granted  for  Omission  of  Interroga- 
tory. —  Rex  v.  Geary,  2  Salk.  630  ;  Rex  v.  Speke, 
3  Salk.  358;  Ball  v.  U.  S.,  140  U.  S.  118;  Ham- 
ilton v.  Com.,  16  Pa.  St.  129,  55  Am.  Dec.  485. 
See  also  Schwab  v.  Berggren,  143  U.  S.  442 ; 
Messner  v.  People,  45  N.  Y.  1  ;  Graham  v.  Peo- 
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according  to  some  authorities,  the  judgment  will  be  set  aside,  and  the  cause 
remanded  to  the  lower  court  with  the  order  that  sentence  be  rendered  in  the 
proper  manner.1  But  in  some  jurisdictions  the  omission  of  the  inquiry,  even 
in  capital  cases,  has  been  held  not  to  invalidate  the  sentence.8 

(b)  In  Felony  Cases  Not  Capital.  —  The  authorities  differ  as  to  the  necessity  of 
the  query  of  "  anything  to  say  "  in  cases  where  the  prosecution  is  for  a  felony 
not  capital.  In  some  jurisdictions  it  has  been  held  that  this  address  to  the 
prisoner,  or  allocutus,  must  be  made  in  all  cases  of  felony.3  But  in  other 
jurisdictions  the  query  is  regarded  as  a  mere  formality,  and  though  the  prac- 
tice of  making  it  is  commended,  it  is  held  that  it  may  be  observed  or  not, 
according  to  the  discretion  of  the  judge,  if  the  punishment  to  be  imposed  is 
not  for  a  capital  felony.4 

Under  Statutory  Provisions  in  Some  of  the  United  States  the  interrogatory  is  required 
to  be  made  in  all  felony  cases.* 

(c)  In  Misdemeanor  Cases.  —  In  the  absence  of  a  statute  requiring  it,  it  is  not 
necessary  that  the  interrogatory  be  made  where  the  conviction  is  for  a  misde- 
meanor.6 But  the  statutes  in  some  jurisdictions,  requiring  the  interrogatory 
to  be  made,  apply  to  sentences  for  misdemeanors.7 

(d)  When  Allocutus  Is  Unnecessary.  —  Some  of  the  authorities  seem  to  hold  that 
the  interrogatory  is  unnecessary  if  the  prisoner  has  moved  in  arrest  of  judg- 
ment or  for  a  new  trial,  or  if  it  is  otherwise  shown  that  he  knew  what  his 


pie,  63  Barb.  (N.  Y.)  468.  See  State  v.  Ball, 
27  Mo.  324. 

1.  Cause  Remanded  to  Lower  Court  for  Proper 
Sentence  —  Florida.  —  Keech  v.  State,  15  Fla. 
S9i. 

Kansas.  —  State  V.  Jennings,  24  Kan.  642. 

Michigan.  —  People  v.  Palmer,  105  Mich.  568. 

Mississippi.  ■ — -James  v.  State,  45  Miss.  572. 
See  also  Edwards  v.  State,  47  Miss.  581  ;  Jones 
V.  State,  51  Miss.  718,  24  Am.  Rep.  658. 

Nebraska.  —  Dodge  v.  People,  4  Neb.  220. 

New  Mexico.  —  Territory  v.  Herrera,  (N. 
Mex.  1901)  66  Pac.  Rep.  523. 

North  Carolina.  —  State  v.  Johnson,  67  N. 
Car.  55. 

Pennsylvania.  —  Com.  v.  Preston,  188  Pa.  St. 
429. 

2.  Rule  that  Sentence  Is  Not  Invalidated  by 
Omission  of  Inquiry.  —  State  v.  Hoyt,  47  Conn. 
518,  36  Am.  Rep.  89;  Gannon  v.  People,  127  111. 
507,  11  Am.  St.  Rep.  147;  Warner  v.  State,  56 
N.  J.  L.  686,  44  Am.  St.  Rep.  415;  Territory  v. 
Webb,  2  N.  Mex.  147. 

In  Georgia,  where  the  penal  code  prescribed 
with  some  minuteness  the  formula  to  be  ob- 
served in  the  trial  of  criminal  cases,  and  no  al- 
lusion was  made  to  the  allocutus,  the  omission 
of  it,  in  a  capital  case,  was  held  not  to  be  such 
error  as  warranted  the  granting  of  a  new  trial. 
Sarah  v.  State,  28  Ga.  576. 

3.  Rule  that  Inquiry  Is  Essential  —  Alabama. 
—  Aaron  v.  State,  39  Ala.  684 ;  Perry  v.  State, 
43  Ala.  21  ;  Crim  v.  State,  43  Ala.  53  ;  Mullen  v. 
State,  45  Ala.  43,  6  Am.  Rep.  691  ;  Croker  v. 
State,  47  Ala.  53 ;  Spigner  v.  State,  58  Ala. 
421  ;  Reynolds  v.  State,  68  Ala.  502  ;  Wright  v. 
State,  103  Ala.  95. 

Arkansas.  —  Cole  v.  State,  10  Ark.  318. 

New  York.  —  Safford  v.  People.  (Supm.  Ct. 
Gen.  T.)  1  Park.  Crim.  (N.  Y.)  474 ;  Dent  v. 
People  (Supm.  Ct.  Gen.  T.)  46  How.  Pr.  (N. 
Y.)  264. 

4.  Rule  that  Inquiry  Is  Within  Judge's  Dis- 
cretion —  Illinois. —  Harris  v.  People,  130  111. 


457.  See  also  Bressler  v.  People,  117  111.  422; 
Gillespie  v.  People,  176  111.  238. 

Louisiana.  —  State  v.  Taylor,  27  La.  Ann.  393, 
21  Am.  Rep.  561  ;  State  v.  Bradley,  30  La.  Ann. 
326;  State  v.  Shields,  33  La.  Ann.  991  ;  State  v. 
Askins,  33  La.  Ann.  1253;  State  v.  Smith,  33 
La.  Ann.  1414. 

Massachusetts.  —  Jeffries  v.  Com.,  12  Allen 
(Mass.)  145. 

Mississippi.  —  Jones  v.  State,  51  Miss.  718, 
24  Am.  Rep.  658. 

Missouri.  —  State  v.  Ball,  27  Mo.  324  ;  State 
v.  Nagel,  136  Mo.  45. 

New  Jersey.  —  West  v.  State,  22  N.  J.  L.  229  ; 
Dodge  v.  State,  24  N.  J.  L.  456. 

Tennessee. —  State  v.  Henry,  6  Baxt.  (Tenn.) 
544- 

See  also  State  v.  Sally,  41  Oregon  366. 

In  New  York,  in  a  case  tried  at  a  general  term 
of  the  Supreme  Court,  it  was  held  that  in  a 
non-capital  felony  case  the  query  of  "  anything 
to  say  "  is  not  essential.  People  v.  McGeery, 
(Supm.  Ct.  Gen.  T.)  6  Park.  Crim.  (N.  Y.)  653. 
But  in  another  case,  tried  at  another  general 
term  of  the  Supreme  Court,  it  was  held  that  the 
interrogation  is  essential  in  all  felony  cases,  and 
that  it  must  appear  by  the  record  that  it  has 
been  made.  Safford  v.  People,  (Supm.  Ct.  Gen. 
T.)  1  Park.  Crim.  (N.  Y.)  474.  See  also  Dent 
v.  People,  (Supm.  Ct.  Gen.  T.)  46  How.  Pr.  (N. 
Y.)  264. 

5.  Statutory  Rule.  —  People  v.  Jung  Qung 
Sing,  70  Cal.  469;  People  v.  Walker,  132  Cal. 
137;  Lillard  v.  State,  151  Ind.  322;  Tracey  v. 
State,  46  Neb.  361  ;  McCormick  v.  State,  (Neb. 
1902)  92  N.  W.  Rep.  606  ;  Rhea  v.  U.  S.,  6  Okla. 
249;  Carper  v.  State,  27  Ohio  St.  572;  Johnson 
v.  State,  14  Tex.  App.  306. 

6.  In  Misdemeanor  Cases.  —  Turner  v.  U.  S., 
(C.  C.  A.)  66  Fed.  Rep.  289;  State  v.  Stiefle,  13 
Iowa  603;  State  v.  Lund,  51  Kan.  1. 

7.  Rule  under  Statutes. —  Carper  v.  State,  27 
Ohio  St.  572.  And  see  the  statutes  in  the  sev- 
eral states. 
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rights  were,  and  was  in  no  wise  prejudiced  by  the  omission.1 

(e)  How  Omission  May  Be  Cured.  —  It  has  been  held  that  an  omission  to  make 
the  required  interrogatory  may  be  cured  by  again  calling  the  prisoner  to  the 
bar,  and  reimposing  the  sentence  with  the  requisite  formalities.2 

(4)  Motions  or  Pleas  by  Defendant.  —  When  the  prisoner  is  asked  if  he  has 
anything  to  say  why  judgment  should  not  be  pronounced,  he  may,  if  he  has 
not  already  done  so,  move  in  arrest  of  judgment,3  or  plead  a  pardon,4  or  show 
cause  for  a  suspension  of  sentence.5  So  this  is  the  proper  time  for  bringing 
to  the  attention  of  the  court  any  extenuating  circumstances  that  would  war- 
rant a  mitigation  of  punishment  and  for  the  production  of  evidence  and 
arguments  in  opposition  thereto.6 

(5)  Questions  and  Remarks  by  Court.  —  The  court,  before  passing  sentence, 
may,  in  addition  to  the  interrogation  before  referred  to,7  ask  the  prisoner 
such  questions  as  in  its  discretion  seem  proper.8  It  may  also  precede  the 
sentence  by  such  remarks  for  the  benefit  of  the  prisoner  or  for  the  general 
good  as  it  deems  appropriate.9 

3.  Sentence — a.  Form  and  Style.  —  The  sentence  is  not  the  conclu- 
sion of  the  court,  but  the  judgment  of  the  law  pronounced  by  the  court,10  and 
some  expressions  or  words  should  be  used  to  indicate  this.11  The  forms,  "it 
is  considered,"  or  "it  is  therefore  considered  and  adjudged,"  have  been 
sanctioned  by  long  usage. 12    These  words,  however,  are  not  sacramental  and 


The  Missouri  Statute  (Rev.  Stat.  1889,  §§  4239, 
4240)  is  expressly  declared  to  be  directory  in 
misdemeanor  cases.  State  v.  Nagel,  136  Mo. 
45- 

1.  When  Interrogatory  Need  Not  Be  Made  — 

Georgia.  —  Grady  v.  State,  1 1  Ga.  253. 

Illinois.  —  Gannon  v.  People,  127  111.  507,  11 
Am.  St.  Rep.  147. 

Indiana.  —  McCorkle  v.  State,  14  Ind.  39; 
Porter  v.  State,  17  Ind.  415  ;  Ayers  v.  State,  88 
Ind.  275  ;  Lillard  v.  State,  151  Ind.  322. 

Massachusetts.  —  Jeffries  v.  Com.,  12  Allen 
(Mass.)  145- 

Mississippi. — -Edwards  v.  State,  47  Miss.  381. 

North  Carolina.  —  State  v.  Johnson,  67  N. 
Car.  55. 

Oregon.  —  State  v.  Sally,  41  Oregon  366. 
Tennessee.  —  State  v.  Henry,  6  Baxt.  (Tenn.) 
544. 

In  Alabama  it  has  been  held  that  where  the 
record  shows  that  after  verdict  the  defendant 
moved  in  arrest  of  judgment  and  for  a  new 
trial,  such  recital  shows  that  the  defendant  got 
the  benefit  of  the  rule  and  that  the  question 
must  have  been  in  substance  propounded  to  him. 
Spigner  v.  Stite,  58  Ala.  421. 

The  provision  in  the  Missouri  statutes  (Rev. 
Stat.  1889,  §§  4239,  4240),  requiring  the  inter- 
rogatory to  be  made,  is,  in  felony  cases,  if  the 
defendant  has  been  heard  on  a  motion  for  a  new 
trial  or  in  arrest  of  judgment,  merely  directory. 
State  v.  Nagel,  136  Mo.  45. 

Waiver  of  Right.  —  In  Connecticut  it  has  been 
held  that  the  defendant  may  waive  his  right  to 
have  the  query  made  to  him,  and  that  a  motion 
in  arrest  of  judgment  constitutes  such  a  waiver. 
State  v.  Hoyt,  47  Conn.  518,  36  Am.  Rep.  89. 

But  in  California  it  has  been  held  that  a  mo- 
tion for  a  new  trial,  made  by  the  defendant's 
counsel,  does  not  constitute  such  a  waiver. 
People  v.  Walker,  132  Cal.  137- 

In  Illinois  it  has  been  held  that  where  the 
record  recites  that  after  verdict  neither  the  de- 
fendants nor  their  counsel  said  anything  why 
judgment  should   not  be   pronounced  against 


them,  an  implication  arises  that  opportunity  was 
afforded  the  defendants  to  object  to  the  rendi- 
tion of  the  sentence.  Gillespie  v.  People,  176 
111.  238. 

2.  Reynolds  v.  State,  68  Ala.  502 ;  People  v. 
Walker,  132  Cal.  137. 

3.  Motion  in  Arrest  of  Judgment.  —  Five 
Popish  Lords  Case,  7  How.  St.  Tr.  1554.  And 
see  Encyc.  of  Pl.  and  Pr.,  title  Arrest  of 
Judgment,  vol.  2,  p.  813. 

4.  Pardon.  —  Rex  v.  Garside,  2  Ad.  &  El. 
266,  29  E.  C.  L.  84 ;  Blair  v.  Com.,  25  Gratt. 
(Va.)  850. 

5.  Cause  for  Suspension  of  Sentence.  —  State  v. 

Arden,  1  Bay  (S.  Car.)  487. 

6.  Evidence  and  Arguments  For  and  Against 

Mitigation  of  Punishment. —  Rex  v.  Sharpness, 

1  T.  R.  228 ;  Rex  v.  Withers,  3  T.  R.  428 ;  Rex 
v .  Wilson,  4  T.  R.  487  ;  Reg.  v.  Dignam,  7  Ad. 
&  El.  593,  34  E.  C.  L.  166;  Rex  v.  Cox,  4  C.  & 
P-  538,  19  E.  C.  L.  516;  State  v.  Smith,  2  Bay 
(S.  Car.)  62;  Tracey  v.  State,  46  Neb.  361. 

7.  See  supra,  this  section,  Allocutus  or  Query 
of  "Anything  to  Say." 

8.  Questions  by  the  Court.  —  Tracey  v.  State, 
46  Neb.  361.  But  it  was  held  in  this  case  that 
the  court  has  no  authority  to  coerce  an  answer 
from  the  prisoner  to  any  question  whatever. 

9.  Remarks  by  the  Court.  —  Rex  v.  Kenworthy. 
1  B.  &  C.  711,  8  E.  C.  L.  300,  3  Dowl.  &  R.  173. 
16  E.  C.  L.  165. 

Remarks  in  Sentencing  Another  Person  Held 
Not  Ground  for  New  Trial.  —  Walton  v.  State, 
79  Ga.  446. 

10.  See  supra,   this  section,  Definition  and 

Nature. 

11.  Words  Indicating  that  Sentence  Is  the  Con- 
clusion of  the  Law.  —  Gray  v.  State,  55  Ala.  86  ; 
Wright  v.  State,  103  Ala.  95;  Baker  v.  State, 
3  Ark.  491. 

12.  Forms  Sanctioned  by  Long  Usage.  —  Wright 

v.  State,  103  Ala.  95;  Wilkinson  v.  State,  106 
Ala.  23  ;  Baker  v.  State,  3  Ark.  491  ;  Lovett  7'. 
State,  29  Fla.  356:  State  v.  Slutz,  106  La.  637; 
State  v.  Price,  11  N.J.  L.  203. 
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essentially  necessary.1 

Memorandum  or  Kecital  of  Clerk  Insufficient.  — ■  It  must  appear  that  the  sentence  is 

the  adjudication  of  the  court  itself,  so  a  record  that  sets  forth  what  purports 
to  be  merely  a  memorandum  or  recital  of  the  clerk  is  insufficient.3 

statutory  Regulations.  —  In  some  jurisdictions  the  form  of  sentences  is  regu- 
lated by  statute.  Some  of  these  statutory  enactments  have  received  the 
interpretation  of  the  courts.3 

b.  Contents  —  Essential  Requisites  —  (i)  In  General.  — As  a  general 
rule,  the  sentence  must  be  responsive  to  the  verdict  of  the  jury  or  plea  of  the 
defendant.4  On  a  finding  or  plea  of  guilty  of  a  particular  crime  the  court 
must  impose  the  punishment  provided  for  that  crime,5  or  if  it  is  within  the 
province  of  the  jury  to  fix  the  punishment,  the  judgment  must  impose  the 
punishment  properly  assessed  by  the  jury.6  The  sentence  must  be  absolute, 
and  not  dependent  upon  any  contingency.7  It  must  not  be  ambiguous,  but 
clearly  expressed,8  and,  as  will  be  made  to  appear  hereafter,  certain  and 
accurate  in  all  its  material  terms,  showing  the  kind  of  punishment  to  be 
imposed,  etc. 

(2)  Sentence  of  Death  or  Other  Corporal  Infliction  —  (a)  Time  and  Place  of  Execu- 
tion—  aa.  Rule  at  Common  Law.  —  By  the  common  law  the  time  and  place  when 
the  sentence  of  death,  or  other  corporal  infliction,  is  to  be  carried  into  effect 
is  generally  not  specified  in  the  sentence.9 

Massachusetts.  —  Com.  v.  Kingsbury,  5  Mass. 
106;  Shepherd  v.  Com.,  2  Met.  (Mass.)  419. 

Mississippi.  —  Easterling  v.  State,  35  Miss. 
210;  Wharton  v.  State,  41  Miss.  680. 

Missouri.  —  State  v.  Townley,  147  Mo.  205. 
New  York.  —  People  v.  Carter,  48  Hun  (N. 
Y.)  165. 

North  Carolina.  —  State  v.  Crumpler,  90  N. 
Car.  701;  State  v.  Johnson,  94  N.  Car.  863; 
State  v.  Walters,  97  N.  Car.  489,  2  Am.  St.  Rep. 
310;  State  v.  Taylor,  124  N.  Car.  803. 

Oklahoma.  —  Kidd  v.  Territory,  9  Okla.  450. 
Texas.  —  Purcelly  v.  State,  29  Tex.  App.  1. 
West  Virginia.  —  State  v.  Hupp,  31  W.  Va. 
355- 

Wisconsin.  —  State  v.  Bloedow,  45  Wis.  279. 
But  see  Ex  p.  Maher,  25  Nev.  422. 
Same  Offense  Within  Jurisdiction  of  Different 
Courts  with  Different  Degrees  of  Punishment  Pie- 
scribed.  —  Scrinegrour  v.  State,  1  Chand.  (Wis.) 
48. 

Sentence  Not  Responsive  to  Decree  Signed  by 
Judge. —  State  v.  Williams,  30  La.  Ann.  1162. 

6.  Punishment  Properly  Assessed  by  Jury.  — 

Cain  v.  State,  20  Tex.  355.  See  also  Com.  v. 
Cheek,  1  Duv.  (Ky.)  26;  Pursifull  v.  Com., 
(Ky.  1898)  47  S.  W.  Rep.  772. 

Statutory  Authorization  to  Adjudge  Lowest 
Penalty  Prescribed  by  Law.  —  State  v.  McQuaig, 
22  Mo.  319.  See  also  Eastham  v.  Com.,  (Ky. 
1899)  49  S.  W.  Rep.  795. 

7.  Sentence  Must  Be  Absolute.  —  Morris  v. 
State,  1  Blackf.  (Ind.)  37;  State  v.  Bennett,  4 
Dev.  &  B.  L.  (20  N.  Car.)  43.  See  also  Strick- 
land v.  Cox,  102  N.  Car.  411,  where  the  re- 
quirement of  conclusiveness  and  certainty  was 
exacted  of  a  judgment  in  a  civil  action. 

8.  Sentence  Must  Not  Be  Ambiguous.  —  Reg. 
v.  Woodside,  7  Cox  C.  C.  238  :  Bradley  v.  State, 
60  Ala.  318;  Territory  v.  Guthrie,  2  Idaho  398; 
Morris  v.  State,  1  Blackf.  (Tnd.)  37;  Screen 
v.  State,  107  Ga.  715;  In  re  Moore,  7  Ohio  Cir. 
Dec.  575,  14  Ohio  Cir.  Ct.  237. 

9.  Time  and  Place  of  Execution  Not  Specified  — 
England.  —  4    Bl,    Com.    4"4.    appendix-,    §  3; 
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1.  Gray  v.  State,  55  Ala.  86;  Wright  v.  State, 
103  Ala.  95;  State  v.  Lake,  34  La.  Ann.  1069; 
State  v.  Bassett,  34  La.  Ann.  1108. 

The  Form,  "  It  Is  Ordered,"  has  been  held  in- 
sufficient. Baker  v.  State,  3  Ark.  491.  See  also 
Rex  v.  Kenworthy,  1  B.  &  C.  71 1,  8  E.  C.  L.  300. 
But  see  Ware  v.  Pennington,  15  Ark.  226  ;  Drig- 
gers  v.  State.  123  Ala.  46. 

The  Form,  '  Commanded  by  the  Court  that  the 
Defendant,"  has  been  held  sufficient.  Jones  v. 
Territory,  4  Okla.  45. 

It  Is  Not  Sufficient  that  a  Justice  Merely  Gives 
It  as  His  Opinion  that  the  defendant  is  guilty, 
and  that  he  should  pay  a  fine.  Knowles  v. 
State,  2  Root  (Conn.)  282. 

2.  Memorandum  or  Recital  of  Clerk  Not  Sufficient. 
—  Gray  v.  State,  55  Ala.  86;  Benedict  v.  State, 
12  Wis.  313  ;  Peglow  v.  State,  12  Wis.  534.  See 
also  Wheeler  v.  Scott,  3  Wis.  362  ;  McEntee  v. 
State,  24  Wis.  43  ;  State  v.  Huber,  8  Kan.  447. 

But  a  Sentence  in  These  Words,  "  The  court 
sentences  the  prisoner  as  follows :  That  the 
said   F   F   be   punished  by  con- 

finement at  hard  labor  in  the  state  prison,"  etc., 
though  lacking  in  formality,  purports  to  be  the 
judgment  of  the  court,  and  is  sufficient.  Franz 
v.  State,  12  Wis.  536.  See  also  State  v.  Lake, 
34  La.  Ann.  1069. 

3.  The  Word  "  Adjudged  "  as  used  in  a  Nezv 
Jersey  statute  was  held  to  be  synonymous  with 
"deemed."    State  v.  Price,  11  N.  J.  L.  203. 

Provisions  of  Texas  Statute  (Code  Crim.  Pro., 
art.  791,  subd.  9;  Code  1895,  art.  831)  con- 
strued.   Hill  v.  State,  11  Tex.  App.  379. 

4.  Sentence  Must  Be  Responsive  to  Verdict  or 
Plea. —  In  re  Burns,  113  Fed.  Rep.  987;  Baker 
v.  State,  4  Ark.  56;  Woodford  v.  State,  1  Ohio 
St.  427  ;  Kidd  v.  Territory,  9  Okla.  450  ;  Gaither 
v.  State,  21  Tex.  App.  527  ;  State  v.  Cottrell,  45 
W.  Va.  837- 

5.  Punishment  Provided  for  Crime  Must  Be  Im- 
posed —  Alabama.  —  Brown  v.  State,  74  Ala. 
478. 

Georgia. —  Screen  v.  State,  107  Ga.  715. 
Maine.  —  State  v.  Haynes,  74  Me.  161. 
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Where  Time  Is  to  Be  Fixed  by  Governor.  —  The  time  when  a  sentence  to  capital 
punishment  is  to  be  carried  into  effect  is,  in  some  states,  fixed  by  the  governor, 
and  should  not  therefore  be  made  a  part  of  the  sentence.1 

bb.  Rule  under  Statutes.  —  By  statute  in  some  jurisdictions,  however,  the 
court  is  required,  in  rendering  the  sentence  of  death,  to  fix  the  time  or  place 
of  execution.'3 

(b)  Mode  of  Execution.  —  Generally  in  the  United  States  death  by  hanging  is 
the  mode  of  punishment  prescribed  in  cases  of  conviction  for  capital  offenses, 
and  it  is  the  usual  practice,  in  the  absence  of  a  statute  otherwise  providing,  to 
specify  this  method  in  the  sentence.3  This  practice  was  derived  from  the 
common  law,  which  prescribed  different  modes  of  death  in  different  cases,  and 
was  adopted  to  distinguish  this  mode  of  execution  from  that  in  cases  of  con- 
viction for  high  treason  and  other  atrocious  crimes,  where  the  judgment 
directed  that  the  condemned  person  should  be  drawn  to  the  place  of  execu- 
tion, emboweled  alive,  and  then  be  beheaded  and  quartered.4  But  in  New 
York,  where  hanging  is  no  longer  inflicted,  and  there  is  but  one  mode  of 
executing  the  death  penalty,  electrocution,  it  has  been  held  that  it  is  sufficient 
for  the  sentence  to  state  that  the  penalty  shall  be  inflicted  in  the  mode  pro- 
vided by  law.5 

(3)  Sentence  of  Imprisonment  —  (a)  Place  of  Imprisonment.  —  According  to  the 
prevailing  practice,  when  the  sentence  is  imprisonment  the  place  of  imprison- 
ment should  be  specified.6  But  this,  in  the  absence  of  a  statute  requiring  it,7 
is  not  essential  to  the  validity  of  the  sentence.    And  though  the  place  of 


Doyle's  Case,  1  Leach  C.  C.  67 ;  Atkinson  v. 
Reg.,  3  Bro.  P.  C.  (Toml.  ed.)  517;  Rast.  Entr. 
385,  2  Hale  P.  C.  399 ;  Coke's  Entries  352 ;  Rex 
v.  Rogers,  3  Burr.  1812. 

United  States.  —  Holden  v.  Minnesota,  137 
U.  S.  483  ;  Schwab  v.  Berggren,  143  U.  S.  442. 

District  of  Columbia.  —  Ex  p.  Cross,  20  D.  C. 
573,  146  U.  S.  271. 

Massachusetts.  —  Webster  v.  Com.,  5  Cush. 
(Mass.)  386. 

Pennsylvania.  —  Cathcart  v.  Com.,  37  Pa.  St. 
108. 

See  Fielden  v.  People,  128  111.  595. 

In  Louisiana  the  time  and  place  of  execution 
are  no  part  of  the  judgment;  and  a  convict  is 
still  subject  to  execution,  though  the  day  ap- 
pointed by  the  tribunal  has  passed.  State  v. 
Oscar,  13  La.  Ann.  297. 

In  California  it  is  not  in  keeping  with  the 
Criminal  Practice  Act  to  designate  the  day  for 
carrying  the  sentence  into  effect  in  the  judg- 
ment of  death  ;  the  day  should  be  designated  in 
the  warrant  for  execution.  People  v.  Bonilla, 
38  Cal.  699;  People  v.  Murphy,  45  Cal.  137. 

But  in  Alabama  it  is  the  practice  in  cases  of 
capital  sentence  for  the  court  to  specify  the 
day  upon  which  execution  is  to  be  done,  and 
the  sentence  is  defective  if  it  fails  to  do  so. 
Russell  v.  State,  33  Ala.  366 ;  Aaron  v.  State, 
40  Ala.  307.  But  under  a  statute  in  this  state 
(Code,  §§  3663,  3664),  if  the  trial  court  fails  to 
specify  the  day  of  execution,  the  appellate  court 
will  do  so.    Russell  v.  State,  33  Ala.  366. 

1.  Where  Time  Is  Fixed  by  Governor. —  Hol- 
den v.  Minnesota,  137  U.  S.  483;  Lovett  v. 
State,  29  Fla.  384;  Savage  v.  State,  18  Fla. 
909;  Webster  v.  Com.,  5  Cush.  (Mass.)  386. 
See  also  Cathcart  v.  Com..  37  Pa.  St.  108. 

Error  in  Designating  Place  of  Execution  Not 
Ground  for  New  Trial.  —  Lovett  v.  State,  29  Fla. 
356. 


Sentence  Providing  for  Fixing  of  Time  of  Exe- 
cution by  Governor.  —  State  v.   Lake,   34  La. 

Ann.  1069. 

2.  See  the  statutes  in  the  several  states. 
Sheriff  Authorized  to  Fix  Hour  of  Execution.  — 

Where  a  statute  provides  that  sentence  of  death 
shall  be  executed  by  the  sheriff  on  the  day 
designated  in  the  sentence,  between  sunrise  and 
sunset,  discretion  is  conferred  upon  the  sheriff 
to  fix  the  hour  for  the  execution  at  any  time 
between  sunrise  and  sunset  on  the  day  desig- 
nated, and  the  sentence  need  not  name  the  hour. 
Puckett  v.  Com.,  (Ky.  1891)  17  S.  W.  Rep.  335. 

3.  Shultz  v.  State,  13  Tex.  401  ;  Burrell  v. 
State,  16  Tex.  147;  Calvin  v.  State,  23  Tex. 
577;  Trimble  v.  State,  2  Tex.  App.  303. 

For  the  Rule  under  the  Texas  Statute  (Rev. 
Code  of  Crim.  Pro.,  arts.  791,  792),  see  Steagald 
v.  State,  22  Tex.  App.  464. 

4.  People  v.  Trezza,  128  N.  Y.  529,  affirming 
60  Hun  (N.  Y.)  399. 

5.  Rule  in  New  York.  —  People  v.  Trezza, 
128  N.  Y.  529,  affirming  60  Hun  (N.  Y.)  399. 

6.  Place  of  Imprisonment  Should  Be  Specified.  — 
Ex  p.  Gibson,  31  Cal.  619,  91  Am.  Dec.  546; 
State  v.  Smith,  10  Nev.  106;  Ex  p.  Gafford,  25 
Nev.  101.    See  also  Weed  v.. People.  31  N.  Y.  465. 

Where  Statute  Designates  Prison.  —  Weed  v. 
People.  31  N.  Y.  465. 

Sufficient  Designation  of  Place  of  Imprisonment. 
—  Matter  of  Burger,  39  Mich.  203.  See  also 
Hagenow  v.  People,  188  111.  545. 

Sentence  by  Federal  Court  to  Imprisonment  in 
Penitentiary  in  Another  State.  —  In  re  Wilson, 
18  Fed.  Rep.  33. 

7.  Statute  Requiring  Sentence  of  Confinement  in 
County  Penitentiary.  —  People  v.  Parr,  (Supm. 
Ct   Snec.  T.)  4  N.  Y.  Crim.  545. 

Federal  Statute  —  Distinction  Between  Sentence 
and  Order  of  Execution.  —  Ex  p.  Waterman,  33 
Fed.  Rep.  29. 
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imprisonment  be  specified,  the  state  is  not  thereby  precluded  from  providing 
for  confinement  elsewhere  than  at  the  place  named.1 

(b)  Time  of  Imprisonment  —  aa.  In  General.  —  The  time  when  the  imprisonment 
is  to  begin  or  end  ordinarily  need  not  be,  and,  according  to  the  better  prac- 
tice, is  not  specified  in  the  sentence,  it  being  sufficient  to  state  its  duration 
merely.2  But  the  duration  of  imprisonment  must  be  clearly  and  definitely 
stated.3  A  sentence  of  imprisonment  for  an  indeterminate  period  is,  in  the 
absence  of  a  statute  authorizing  it,  insufficient  and  invalid,4  and  in  some  juris- 
dictions there  are  constitutional  or  statutory  provisions  prohibiting  such 
a  sentence.5  But  in  some  states  there  is  statutory  authorization  for 
indeterminate  sentences  in  certain  cases.6 

Where  Period  of  Imprisonment  Is  Fixed  by  Statute.  —  But  where  in  any  case  the 
period  of  imprisonment  is  definitely  fixed  by  statute,  such  period  need  not  be 
specified  in  the  sentence.7 

Imprisonment  to  Begin  in  Future.  —  Ordinarily,  the  term  of  imprisonment  should 
not  be  made  to  begin  in  the  future.8  In  any  event,  a  sentence  to  confine- 
ment to  take  effect  in  the  future  cannot  be  sustained  if  it  is  subject  to  unde- 
fined and  uncertain  contingencies.9 

66.  Where  Defendant  Is  in  Execution  on  Former  Sentence.  —  Where  a  defendant 
is  already  in  execution  on  a  former  sentence,  sentence  of  imprisonment  may 
be  given  against  him,10  to  commence  from  the  expiration  of  the  term  of 
imprisonment  which  he  is,  at  the  time,  serving. 11 


No  Jail  in  County  —  Proper  Practice  under 
Illinois  Statute.  —  Mullinix  v.  People,  76  111. 
211;  Fletcher  v.  People,  81  111.  116. 

1.  O'Brien  v.  Barr,  83  Iowa  51  ;  Kingen  v. 
Kelley,  3  Wyo.  566. 

2.  Time  When  Imprisonment  Is  to  Begin  or  End 
—  California.  —  Ex  p.  Gibson,  31  Cal.  619,  91 
Am.  Dec.  546;  People  v.  Burgess,  35  Cal.  115. 
See  also  People  v.  King,  28  Cal.  265  ;  People  v. 
Hughes,  29  Cal.  257. 

Illinois.  —  Morton  v.  People,  47  111.  468 ; 
Johnson  v.  People,  83  111.  431. 

Kansas.  —  Hollon  v.  Hopkins,  21  Kan.  638. 

Maryland.  —  Clifford  v.  State,  30  Md.  575. 

Missouri.  —  Ex  p.  Turner,  45  Mo.  331. 

Nevada.  —  State  v.  Smith,  10  Nev.  106;  Exp. 
Gafford,  25  Nev.  101. 

Oklahoma.  —  Jones  v.  Territory,  4  Okla.  45. 

See  also  Rex  v.  Wordell,  Trem.  P.  C.  132; 
Rex.  v.  Baxter,  Trem.  P.  C.  265  ;  Cole  v.  State, 
10  Ark.  318. 

In  Mississippi  it  was  held  that  the  sentence 
must  state  not  only  the  duration  of  the  term, 
Wharton  v.  State,  41  Miss.  680;  but  must  also 
specify  the  time  of  its  commencement,  Kelly 
v.  State,  3  Smed.  &  M.  (Miss.)  518.  But  in  a 
later  case  in  this  state  it  was  held  that  the 
date  fixed  for  the  imprisonment  to  commence 
is  directory  m  rely  and  forms  no  part  of  the 
sentence  itself,  and  that  if  for  any  cause  the 
sentence  is  not  carried  into  effect  at  the  period 
named,  the  convict  can  at  any  time  afterwards 
be  brought  before  the  court,  and  a  new  date 
specified  at  which  the  term  of  imprisonment 
shall  begin.    Ex  p.  Bell,  56  Miss.  282. 

By  Statute  in  Delaware  the  sentence  was  re- 
quired to  specify  the  time  of  the  commencement 
and  ending  of  the  term  of  imprisonment.  Mc- 
Coy v.  New  Castle  County,  9  Houst.  (Del.)  433. 

The  Term  of  Imprisonment  Will  Ordinarilv  Com- 
mence to  Run  on  the  day  of  sentence.  Migotti 
v.  Colvill,  4  C.  P.  D.  233,  30  Moak  507,  note. 
But  see  Clifford  v.  State,  30  Md.  575. 


3.  Duration  of  Imprisonment  Must  Be  Definitely 
Stated.  —  Reg.  v.  Green,  Gilb.  Cas.  231  ;  Res- 
publica  v.  De  Longchamps,  1  Dall.  (Pa.)  111; 
Washburn  v.  Belknap,  3  Conn.  502 ;  People  v. 
Webster,  92  Hun  (N.  Y.)  378;  Davis  v.  Catron, 
22  Wash.  183.  See  also  Evans  v.  Com.,  3  Met. 
(Mass.)  453. 

What  Constitutes  Sufficiently  Certain  Statement 
of  Duration.  —  People  v.  King,  28  Cal.  266.  See 
also  People  v.  Hughes,  29  Cal.  258 ;  Clifford  v. 
State,  30  Md.  575  ;  Gibbs  v.  State,  45  N.  J.  L. 
379,  46  Am.  Rep.  782. 

4.  Sentence  for  Indeterminate  Period  Invalid.  — 
People  v.  Webster,  92  Hun  (N.  Y.)  378. 

5.  See  Ex  p.  Bryant,  24  Fla.  278,  12  Am.  St. 
Rep.  200.  And  see  the  constitutions  and  stat- 
utes of  the  several  states. 

6.  People  v.  Murphy,  185  111.  623;  Hagenow 
v.  People,  188  111.  545.  And  see  the  statutes  in 
the  several  states. 

Under  an  Indiana  Statute  (Acts  1897,  p.  69), 
an  indeterminate  sentence  was,  in  certain  cases, 
both  authorized  and  required.  Miller  v.  State, 
149  Ind.  607;  Skelton  v.  State.  149  Ind.  641. 

The  New  York  Statute  (Penal  Code,  §  687a)  is 
constitutional,  and  a  sentence  thereunder  is  not 
void  for  uncertainty.  People  v.  Warden, 
(Supm.  Ct.)  39  Misc.  (N.  Y.)  113. 

7.  Where  Period  Definitely  Fixed  by  Statute.  — 
People  v.  Degnen,  54  Barb.  (N.  Y.)  105,  6  Abb. 
Pr.  N.  S.  (N.  Y.)  87. 

8.  Imprisonment  to  Begin  in  Future.  —  Miller 
v.  Allen,  1 1  Ind.  389  ;  Prince  v.  State,  44  Tex. 
480 ;  Lockhart  v.  State,  29  Tex.  App.  35. 

But  see  infra,  this  subdivision,  Where  De- 
fendant Is  in  Execution  on  Former  Sentence. 

9.  Matter  of  Bloom,  53  Mich.  597. 

10.  Kennedy  if.  Howard,  74  Ind.  87 ;  Ex  p. 
Brunding.  47  Mo.  255.  See  also  State  v.  Con- 
nell,  40  Mo.  282. 

11.  Where  Defendant  Is  in  Execution  on  Former 
Sentence.  —  Wilkes  v.  Rex,  4  Bro.  P.  C.  (Toml. 
ed.),  360,  4  Burr.  2573  ;  Wallace  v.  State,  41 
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(4)  When  Fine  Is  Imposed  —  (a)  Statement  of  Amount.  —  When  a  fine  is  imposed 
the  sentence  should  state  the  amount  thereof  clearly  and  definitely.1 

(b)  statement  of  Disposition.  —  In  Connecticut  the  rule  would  seem  to  be  that 
the  hands  into  which  payment  of  the  fine  is  to  be  made,  ordinarily,  need  not 
be  specified.2    But  in  Pennsylvania  the  contrary  rule  prevails.3 

Where  Court  Has  Discretion  in  Appropriation  of  Fine.  —  Where  the  fine  is  to  be 
divided  among  several  persons  according  to  the  discretion  of  the  court,  its 
specific  appropriation  must  appear  in  the  sentence,  and  a  mere  direction  that 
it  "  be  disposed  of  as  the  law  directs  "  is  insufficient.4 

(c)  Provision  for  Imprisonment  until  Fine  Is  Paid.  —  When  a  fine  is  imposed  as  a 
punishment,  it  is  within  the  common-law  authority  of  the  court  to  incorporate 
in  the  sentence  a  provision  that  the  defendant  stand  committed  until  it  is 
paid.5  This  practice  is  now  commonly  fixed  by  statute,6  but  is  generally 
modified  by  provisions  fixing  the  duration  of  such  imprisonment.7  or  prescrib- 


Fla.  547;  Kite  v.  Com.,  11  Met.  (Mass.)  581; 
Minis  v.  State,  26  Minn.  498;  Ex  p.  Ryan,  10 
Nev.  261  ;  Mills  v.  Com.,  13  Pa.  St.  630  ;  Russel 
v.  Com.,  7  S.  &  R.  (Pa.)  489.  But  see  Ex  p. 
Roberts,  9  Nev.  44,  16  Am.  Rep.  1. 

But  in  Indiana  under  a  statute  (Rev.  Stat.  1876, 
646,  §  6)  which  provided  that  "  the  term  of 
service  and  imprisonment  of  every  convict  shall 
commence  from  the  day  of  his  conviction  and 
sentence,"  it  was  held  that  where  a  person  is 
sentenced  to  imprisonment  who  is  at  the  time 
serving  a  term  under  a  previous  sentence,  his 
terms  under  the  two  sentences  will  run  con- 
currently from  the  day  the  second  sentence  is 
pronounced.    Kennedy  v.  Howard,  74  Ind.  87. 

For  the  Rule  under  the  Missouri  Statutes, 
see  Ex  p.  Meyers,  44  Mo.  279  ;  Ex  p.  Brunding, 
47  Mo.  255;  State  v.  Connell,  49  Mo.  282;  Ex 
p.  Jackson,  96  Mo.  116. 

1.  Amount  Must  Be  Stated.  —  Morris  v.  State, 
1  Blackf.  (Ind.)  37;  Easterling  v.  State,  35 
Miss.  210. 

Conditional  Sentence.  —  State  v.  Bennett,  4 
Dev.  &  B.  L.  (20  N.  Car.)  50. 

2.  Rule  in  Connecticut. —  Barth  v.  State,  18 
Conn.  432. 

3.  Rule  in  Pennsylvania.  —  Davis  v.  Com.,  13 
Pa.  Co.  Ct.  545.  See  also  Werfel  v.  Com.,  5 
Binn.  (Pa.)  65. 

Sentence  Directing  Disposition  "According'  to 
Law."  —  Com.  v.  Horton,  9  Pick.  (Mass.)  206. 
See  also  Reg.  v.  Barret,  1  Salk.  383. 

Where  Informer  Is  to  Receive  Part  of  Fine.  — 
State  v.  Stanford,  20  Ark.  145  ;  Rawlings  v. 
State,  2  Md.  201. 

4.  Rex  v.  Dimpsey,  2  T.  R.  96.  See  Com.  v. 
Horton,  9  Pick.  (Mass.)  207. 

5.  Authority  of  Court  at  Common  Law  —  Eng- 
land. —  Reg.  v.  Dunn,  12  Q.  B.  1026,  64  E.  C.  L. 
1026;  Douglas  v.  Reg.,  13  Q.  B.  74,  66  E.  C.  L. 
74;  Rex  v.  Bethel,  5  Mod.  19;  Rex.  v.  Sterling, 
1  Lev.  125;  Godfrey's  Case,  n  Coke  42a;  Rex 
v.  Hord,  Say.  176;  Reg.  v.  Layton,  1  Salk. 
353- 

Georgia.  —  Hathcock  v.  State,  88  Ga.  91. 

Indiana.  —  McCool  v.  State,  23  Ind.  128; 
Smith  v.  State,  23  Ind.  133. 

lozva.  —  Hanks  v.  Workman,  69  Iowa  602. 

Massachusetts.  —  Harris  v.  Com.,  23  Pick. 
(Mass.)  280. 

Nebraska.  —  In  re  Newton,  39  Neb.  757. 

New  Jersey.  —  Dodge  v.  State,  24  N.  J.  L. 
466. 


Tennessee.  —  Hill  v.  State,  2  Yerg.  (Tenn.) 
247  ;  Cagle  v.  State,  6  Humph.  (Tenn.)  391. 
Texas.  —  Luckey  v.  State,  14  Tex.  400. 

6.  Statutory    Confirmation    of    Authority  — 

United  States.  —  See  Ex  p.  Jackson,  96  U.  S. 

727. 

California.  —  People  v.  Markham,  7  Cal.  209; 
Ex  p.  Chin  Yan,  60  Cal.  78 ;  Ex  p.  Miller,  82 
Cal.  454  ;  Ex  p.  Green,  94  Cal.  387. 

Florida.  —  Ex  p.  Peacock,  25  Fla.  478. 
Kentucky.  —  Faris  v.  Com.,  3  B.  Mon.  (Ky.) 
79- 

Minnesota.  —  State   v.    Peterson,    38  Minn. 

143- 

Nebraska.  —  In  re  Newton,  39  Neb.  757. 
Ohio.  —  Matter  of  Beall,  26  Ohio  St.  195. 
Applicability  of  Statutory  Authority  Where 
Both  Fine  and  Imprisonment  Are  Imposed.  —  In 

California  it  has  been  held  that  a  statute  which 
provides  for  imprisonment  as  a  means  of  col- 
lecting a  fine  extends  only  to  cases  where  a  fine 
alone  is  imposed,  and  not  to  cases  where  both 
imprisonment  and  fine  are  denounced  as  a  pun- 
ishment. Ex  p.  Rosenheim,  83  Cal.  388  ;  In  re 
Collins,  (Cal.  1890)  23  Pac.  Rep.  374;  People 
v.  Hamberg,  84  Cal.  468.  See  also  Ex  p. 
Neustadt,  82  Cal.  273  ;  People  v.  Righetti,  66 
Cal.  184,  overruled.  But  in  Minnesota  the  ap- 
plication of  such  statute  is  not  so  limited.  A 
sentence  to  imprisonment  in  the  county  jail  for 
thirty  days,  and  for  the  payment  of  a  fine  of 
seventy-five  dollars  and  costs,  and  to  stand 
committed  to  the  county  jail  until  such  fine  and 
costs  should  be  paid,  not  exceeding  thirty  days 
in  addition  to  the  thirty  days'  imprisonment,  was 
held  legal.  State  v.  Olson,  38  Minn.  150;  State 
v.  Sannerud,  38  Minn.  229. 

7.  Duration  of  Imprisonment  —  California.  — 
Ex  p.  Ellis,  54  Cal.  204 ;  Ex  p.  Erdmann,  88 
Cal.  579. 

Florida.  —  Roberts  v.  State,  30  Fla.  82. 
Illinois.  —  Sheffield  v.  O'Day,  7  111.  App.  339. 
Iowa.  —  In  re  Curley,  34  Iowa  184. 
Kentucky.  —  Berry  v.  Sheehan,  87  Ky.  437. 
Maine.  —  Gurney  v.  Tufts,  37  Me.  130,  58  Am. 
Dec.  777. 

New  York.  —  Matter  of  Sweatman,  1  Cow. 
(N.  Y.)  144. 

Texas.  —  Ex  p.  Hunt,  28  Tex.  App.  361. 
Virginia.  —  Com.  v.  Webster,  8  Gratt.  (Va.) 

707. 

Wisconsin.  —  Bonneville  v.  State,  53  Wis. 
680. 
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ing  the  rate  at  which  such  imprisonment  shall  serve  to  discharge  the  fine.1 
This  is  a  proper  means  for  the  collection  of  a  fine,  and  is  not  to  be  regarded 
as  a  part  of  the  punishment. a  It  is  not,  therefore,  open  to  the  objection  that 
the  magistrate  has  no  jurisdiction  of  offenses  which  are  punishable  by 
imprisonment.3  And  as  a  fine  imposed  in  a  criminal  proceeding  is  not  a  debt 
within  the  meaning  of  a  constitutional  or  statutory  prohibition  of  imprison- 
ment for  debt,  imprisonment  for  nonpayment  of  such  a  fine  is  not  within  the 
interdict  of  such  a  provision.4  Nor  is  a  sentence  directing  commitment  of 
the  defendant  until  a  fine  is  satisfied  contrary  to  a  constitutional  provision 
against  indefinite  imprisonment.5  But  in  some  jurisdictions  where  there  are 
statutes  definitely  fixing  the  term  of  imprisonment  which  may  be  imposed  for 
the  enforcement  of  a  fine,  it  has  been  held  that  the  sentence  should  specify 
the  time  the  imprisonment  is  to  continue.6  The  sentence  must  show  that  the 
imprisonment  is  imposed  as  a  means  of  collecting  the  fine;  sentences  direct- 
ing the  alternative  punishments  of  fine  or  imprisonment  will  be  inconsistent 
with  the  requirement  of  certainty.7  But  in  some  jurisdictions  the  courts  are 
authorized  by  statute  to  sentence  convicted  persons  to  pay  a  particular  fine 
or  to  be  imprisoned  for  a  specified  time.8    According  to  the  better  authority 


1.  Kate  at  Which  Imprisonment  Shall  Discharge 
Fine  —  California.  —  See  Ex  p.  Ellis,  54  Cal. 
204 ;  Ex  p.  Baldwin,  60  Cal.  432 ;  Ex  p.  Casey, 
85  Cal.  36. 

Iowa.  —  Galles  v.  Wilcox,  68  Iowa  664  ;  State 
v.  Boynton,  75  Iowa  753. 

New  York.  —  People  v.  Riseley,  38  Hun  (N. 
Y.)  281,  4  N.  Y.  Crim.  no. 

Texas.  —  Ex  p.  Hunt,  28  Tex.  App.  361  ;  Ex 
p.  Anderson,  34  Tex.  Crim.  14. 

2.  State  v.  Baxter,  41  Kan.  516;  In  re  New- 
ton, 39  Neb.  757;  In  re  McDonald,  4  Wyo.  150. 
But  see  Howard  v.  People,  3  Mich.  207. 

3.  Brown  v.  People,  19  111.  613;  Matter  of 
Bollig,  31  111.  88;  Newton  v.  Locklin,  77  111.  106. 

4.  See  the  titles  Fines  and  Penalties,  vol. 
13,  p.  66;  Imprisonment  for  Debt  and  in 
Civil  Actions,  vol.  16,  p.  33. 

5.  Not  Violative  of  Constitutional  Inhibition 
Against  Indefinite  Imprisonment.  —  Morgan  v. 
State,  47  Ala.  34;  Ex  p.  Bryant,  24  Fla.  278,  12 
Am.  St.  Rep.  200,  note ;  Ex  p.  Peacock,  25  Fla. 
478;  In  re  Newton,  39  Neb.  757;  Matter  of 
Beall,  26  Ohio  St.  195.  But  see  Ex  p.  Russell- 
ville,  95  Ala.  19. 

6.  Rule  under  Statutes  —  Time  of  Imprisonment 
Should  Be  Specified  —  California.  —  Ex  p.  Ellis, 
54  Cal.  204  ;  Ex  p.  Chin  Yan,  60  Cal.  78  ;  Ex  p. 
Baldwin,  60  Cal.  432 ;  Ex  p.  Henshaw,  73  Cal. 
486. 

Florida.  —  Roberts  v.  State,  30  Fla.  82. 
Illinois.  —  Kanouse  v.  Lexington,  12  111.  App. 
318. 

Louisiana.  —  State  v.  Markham,  15  La.  Ann. 
498;  State  v.  Butman,  15  La.  Ann.  166;  State 
v.  Ryder,  36  La.  Ann.  297  ;  State  v.  Prince,  42 
La.  Ann.  817. 

Maine.  —  Gwiney  v.  Tufts,  37  Me.  130,  58 
Am.  Dec.  777. 

Wisconsin.  —  Bonneville  v.  State,  53  Wis. 
680. 

The  Iowa  Statute  requiring  the  court  to  fix  the 
term  of  imprisonment  was  mandatory.  State  v. 
Myers,  44  Iowa  580  ;  Ex  p.  Tuicher,  69  Iowa 
394.    But  see  Jackson  v.  Boyd,  53  Iowa  536. 

In  Alabama  where  a  term  of  imprisonment  at 
hard  labor  was  to  be  imposed  for  the  nonpay- 
ment of  a  fine  and  costs,  under  a  statute  provid- 
ing that  the  rate  at  which  such  imprisonment 
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for  the  costs  shall  discharge  the  indebtedness 
shall  be  not  less  than  thirty  cents  per  day,  and 
in  cases  of  misdemeanor  the  imprisonment  is 
not  to  exceed  eight  months,  it  was  held  that  the 
judgment  should  specify  either  the  length  of 
the  additional  term  of  hard  labor  for  costs  or 
the  rate  per  diem;  and  where  the  judgment  was 
only  for  "  such  additional  term  as  may  be  neces- 
sary to  pay  the  court  costs  and  officers'  fees, 
not  to  exceed  eight  months,"  it  was  reversed  for 
correction  in  the  court  below.  Armstrong  v. 
State,  83  Ala.  49.  See  also  Bradley  v.  State,  69 
Ala.  318;  Tolbert  v.  State,  87  Ala.  27;  Gady  v. 
State,  83  Ala.  51. 

But  in  Washington  it  has  been  held  that  it  is 
not  necessary,  when  it  is  ordered  that  the  de- 
fendant stand  committed  if  a  fine  is  not  paid, 
that  the  sentence  should  fix  a  definite  period  of 
imprisonment  in  the  event  of  the  nonpayment 
of  the  fine,  where  there  is  a  statute  which  fixes 
the  rate  at  which  such  imprisonment  shall  serve 
to  discharge  the  fine  imposed.  Foster  v.  Terri- 
tory, 1  Wash.  411. 

For  an  Interpretation  of  the  Peculiar  Provisions 
of  a  California  Statute  (Pen.  Code,  §  336),  see  Ex 
p.  Harrison,  63  Cal.  299  ;  Ex  p.  Sing  Ah  Tong, 
84  Cal.  165. 

7.  Sentence  Directing  Alternative  Punishments 
Too  Uncertain  ■ —  California.  —  Ex  p.  Baldwin, 
60  Cal.  432. 

Illinois.  —  Matter  of  Bollig,  31  111.  88. 

Michigan.  —  Brownbridge  v.  People,  38  Mich. 
751  ;  Donnoly  v.  People,  38  Mich.  756. 

New  York.  —  Matter  of  Hoffman,  (Supm.  Ct. 
Spec.  T.)  1  N.  Y.  Crim.  484.  See  Matter  of 
Bray,  (Supm.  Ct.  Spec.  T.)  34  N.  Y.  St.  Rep. 
643- 

North  Carolina.  —  State  v.  Perkins,  82  N.  Car. 
681. 

South  Carolina.  —  In  re  Deaton,  105  N.  Car. 
59- 

See  State  v.  Camden,  63  N.  J.  L.  501. 

8.  Statutes  Authorizing  Alternative  Sentences. 

—  State  v.  Markham,  15  La.  Ann.  498;  Harris 
v.  Com.,  23  Pick.  (Mass.)  280;  Wilde  v.  Com., 
2  Met.  (Mass.)  408.  See  also  Reg.  v.  Green, 
Gilb.  Cas.  231. 

Reasonable  Time  Allowed  for  Payment  of  Fino, 

—  Broomhead  v.  Chisolm,  47  Ga.  390. 
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the  defendant  cannot  avoid  a  sentence  because  it  omits  this  provision  that  the 
defendant  stand  committed  till  the  fine  be  paid.1  There  is  authority, 
however,  in  support  of  the  contrary  doctrine.2 

(5)  Bond  to  Keep  the  Peace. — The  court  may,  in  certain  cases,  and  as  a 
part  of  the  sentence,  require  the  defendant  to  furnish  bonds  to  keep  the 
peace.3  When  that  is  done  the  sentence  may  add  that  he  stand  committed 
until  he  gives  such  surety.4 

Even  After  an  Acquittal  the  defendant  may  be  required  to  find  sureties  to  keep 
the  peace  and  be  of  good  behavior,  or  else  stand  committed.5 

(6)  Costs —  (a)  In  General.  —  It  is  quite  commonly  required  by  statute  that  a 
person  convicted  of  a  crime  shall  bear  the  costs  of  the  prosecution.6  Under 
some  statutes  it  is  the  proper  practice  to  provide  in  the  sentence  that  the 
defendant  shall  pay  the  costs.7  But  it  has  been  held  that  the  obligation  to 
pay  costs  rests  upon  the  convicted  defendant,  whether  expressed  in  the 
sentence  or  not.8  The  court  may  determine  and  state  in  the  sentence  the 
amount  of  the  costs.9  But  this  is  not  essential,  and  according  to  the  prevail- 
ing practice  the  clerk  of  the  court  taxes  the  costs  after  the  sentence  is 
rendered.    This  latter  practice  is  in  many  jurisdictions  sanctioned  by  statute.10 

(b)  Provision  for  Imprisonment  until  Costs  Are  Paid.  —  It  seems  that,  in  analogy  to 
the  practice  adopted  when  the  defendant  is  required  to  pay  a  fine  or  provide 
surety  to  keep  the  peace,  the  sentence,  when  a  defendant  is  liable  for  the 
costs  of  prosecution,  should  direct  that  he  stand  committed  until  payment  of 
the  costs. 11  This  would  seem  to  be  the  practice  in  most  of  the  United  States, 
and  in  many  of  them  it  is  prescribed  by  statute.12  But  in  some  of  the  states 
this  method  of  enforcing  payment  of  costs  has  been  held  to  be  unauthorized.13 


1.  Kane  v.  People,  8  Wend.  (N.  Y.)  204. 
Rule  under  Ohio  Statute  (Act  of  April  7,  1863). 

Matter  of  Beall,  26  Ohio  St.  195. 

2.  Rex  v.  Hord,  Say.  176. 

3.  Bond  to  Keep  the  Peace.  —  Reg.  v.  Dunn,  1 2 
Q.  B.  1026,  64  E.  C.  L.  1026.  And  see  the  title 
Bail  and  Recognizance,  vol.  3,  p.  729. 

4.  Commitment  until  Surety  Is  Given.  —  Dunn 
v.  Reg.,  12  Q.  B.  1031,  64  E.  C.  L.  1031  ;  Rex  v. 
Hart,  30  How.  St.  Tr.  1322.  See  also  Reg.  v. 
Dunn,  12  Ad.  &  El.  599,  40  E.  C.  L.  124  ;  Anony- 
mous, Fortescue  242. 

6.  See  the  title  Bail  and  Recognizance,  vol. 
3.  P-  729- 

6.  See  the  statutes  in  the  several  states,  and 
the  title  Fines  and  Costs  in  Criminal  Cases, 
8  Encyc.  of  Pl.  and  Pr.  986. 

7.  Proper  Practice  to  Provide  that  Defendant 
Pay  Costs.  —  See  State  v.  Granville,  26  Kan. 
160;  Matter  of  Johnson,  104  Mich.  343;  Mc- 
Knight  v.  Spain,  13  Mo.  534;  Schuylkill  County 
v.  Reifsnyder,  46  Pa.  St.  446. 

5.  State  v.  Chapman,  38  La.  Ann.  348. 
Effect  of  Bond  for  Costs  Ordered  by  Verdict  in 

Absence  of  Sentence.  —  Harger  v.  Washington 
County,  12  Pa.  St.  251. 

9.  Amount  of  Costs.  —  Matter  of  Johnson,  104 
Mich.  343;  State  v.  District  Ct.,  16  Nev.  76. 

10.  McKnight  v.  Spain,  13  Mo.  534;  Harger  v. 
Washington  County,  12  Pa.  St.  251  ;  State 
v.  Nolan,  8  Lea  (Tenn.)  663.  See  also  State  v. 
Delap,  Peck  (Tenn.)  91.  But  see  State  v. 
Jameson,  13  Nev.  429. 

For  a  more  complete  treatment  of  this  subject 
see  the  title  Fines  and  Costs  in  Criminal 
Cases,  8  Encyc.  of  Pl.  and  Pr.  989. 

11.  See  supra,  this  section,  Provision  for  Im- 
prisonment until  Fine  Is  Paid;  Bond  to  Keep 
the  Peace. 


12.  Rule  that  upon  Nonpayment  of  Costs  Im- 
prisonment Is  Authorized  —  Statutes  —  Alabama. 

—  Morgan  v.  State,  47  Ala.  36 ;  Caldwell  v. 
State,  55  Ala.  133;  Ex  p.  State,  87  Ala.  46;  Ex 
p.  Hill,  122  Ala.  114;  Hollis  v.  State,  123  Ala. 

74. 

Connecticut.  —  Riley  v.  State,  16  Conn.  47. 
Florida.  —  Holland  v.  State,  23  Fla.  123. 
Indiana.  —  State  v.  Wallace,  41  Ind.  447. 
Kentucky.  —  Berry  v.  Brislan,  86  Ky.  5. 
Maine.  —  Downing  v.  Herrick,  47  Me.  462. 
Michigan.  —  People  v.  Weeks,  99  Mich.  89. 
Nebraska.  —  In  re  Newton,  39  Neb.  757. 
New  Jersey.  —  Dodge  v.  State,  24  N.  J.  L. 
455;  Johnson  v.  State,  26  N.  J.  L.  313. 

North  Carolina.  —  State  v.  Wallin,  89  N.  Car. 
578;  State  v.  Manuel,  4  Dev.  &  B.  L.  (20  N. 
Car.)  20. 

Pennsylvania.  —  Schuylkill  County  v.  Reif- 
snyder, 46  Pa.  St.  446  ;  Keefhaver  v.  Com.,  2  P. 
&  W.  (Pa.)  240. 

Tennessee.  —  Johnson  v.  State,  85  Tenn.  325; 
Eastman  v.  Nashville,  13  Lea  (Tenn.)  717; 
Eaton  v.  State,  15  Lea  (Tenn.)  200;  Hill  v. 
State,  2  Yerg.  (Tenn.)  247. 

Vermont.  —  Matter  of  Howard,  26  Vt.  205. 
In  Alabama  a  Person  May  Be  Imprisoned  at 
Hard  Labor  in  satisfaction  of  costs  of  prosecu- 
tion. Nelson  v.  State,  46  Ala.  186;  Bailey  v. 
State,  87  Ala.  44 ;  Ex  p.  State,  87  Ala.  46 ;  Ex  p. 
Joice,  88  Ala.  131;  Ex  p.  State,  89  Ala.  177; 
Ex  p.  Hill,  122  Ala.  114  Hollis  v.  State,  123 
Ala.  74.    But  see  Ex  p.  McKivett,  55  Ala.  236. 

13.  Rule  that  Imprisonment  for  Nonpayment  of 
Costs  Is  Unauthorized.  —  State  v.  Gray,  35  Iowa 
503  ;  Gray  v.  Ferreby,  36  Iowa  146  ;  State  v.  Er- 
win,  44  Iowa  637 ;  State  v.  Brannon,  34  La. 
Ann.  942.  See  also  Naper  v.  Bowers,  Wright 
(Ohio)  692;  Whaley  v.  State,  11  Ga.  128. 
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Hot  Imprisonment  for  Debt.  —  Imprisonment  upon  nonpayment  of  costs  does 
not  violate  the  constitutional  inhibition  against  imprisonment  for  debt.1 

Statement  of  Amount  of  Costs.  —  Where  a  defendant  is  thus  imprisoned  for  non- 
payment of  costs,  it  is  the  better  practice  to  state  in  the  sentence  the  amount 
of  the  costs.*    But  a  failure  to  do  so  will  not  render  the  sentence  invalid.3 

Statement  of  Time  of  Imprisonment.  —  It  is  also  the  better  practice  to  state  clearly 
and  definitely  the  term  of  imprisonment,  or  to  make  such  order  as  will  enable 
it  to  be  readily  ascertained.*  But  this  likewise  is  not  essential  to  the  validity 
of  the  sentence  5  except,  perhaps,  in  jurisdictions  where  there  are  statutes 
fixing  the  duration  of  imprisonment,  or  prescribing  the  rate  at  which  the 
imprisonment  shall  serve  to  discharge  the  costs.6 

(7)  Sentence  A fter  Conviction  on  Two  or  More  Indictments  or  Counts  — 
Cumulative  Sentences  —  (a)  Sentence  After  Conviction  on  Two  or  More  Indictments.  — 
Where  a  defendant  is  sentenced  on  two  or  more  indictments  on  which  he  has 
been  found  guilty,  sentence  may  be  given  against  him  on  each  successive  con- 
viction ;  in  the  case  of  sentences  of  imprisonment  each  successive  term  to  com- 
mence from  the  expiration  of  the  term  next  preceding.7  In  some  jurisdictions 
this  rule  has  the  support  of  statutory  authorization.8    It  cannot  be  urged 


Imprisonment  Held  to  Be  Unwarranted  in  Ab- 
sence of  Statutory  Authorization.  —  Matter  of 
Mitchell,  39  Kan.  762;  State  v.  Sheppard,  15 
Oregon  598.  See  also  Matter  of  Heitman,  41 
Kan.  136;  Matter  of  McCort,  52  Kan.  18. 

1.  See  the  title  Imprisonment  for  Debt  and 
in  Civil  Actions,  vol.  16,  p.  34.  Also  the  title 
Fines  and  Costs  in  Criminal  Cases,  8  Encyc. 
of  Pl.  and  Pr.  994. 

2.  Coleman  v.  State,  55  Ala.  173;  Tolbert  v. 
State,  87  Ala.  27;  Matter  of  Johnson,  104  Mich. 
343- 

3.  Sentence  Hot  Invalidated  by  Failure  to  State 
Amount.  —  Walton  v.  State,  62  Ala.  197  ;  Hill 
v.  State,  78  Ala.  1  ;  Tolbert  v.  State,  87  Ala.  27. 

4.  Time  of  Imprisonment.  —  Coleman  v.  State, 
55  Ala.  173;  Walker  v.  State,  58  Ala.  393; 
Walton  v.  State,  62  Ala.  197;  Hill  v.  State,  78 
Ala.  1. 

5.  Walton  v.  State,  62  Ala.  197. 

6.  See  supra,  this  section,  Provision  for  Im- 
prisonment until  Fine  Is  Paid. 

Sentences  under  Statutes  Prescribing  Bate  at 
Which  Imprisonment  Shall  Discharge  Costs.  — 
Armstrong  v.  State,  83  Ala.  49.  See  Vaughan 
v.  State,  83  Ala.  55  ;  Mcintosh  v.  State,  52  Ala. 
355- 

Two  Defendants  Jointly  Convicted.  —  Coleman 
v.  State,  55  Ala.  173. 

7.  Successive  Sentence  Proper  After  Conviction 
on  Two  or  More  Indictments  —  England.  — 
Wilkes  v.  Rex,  4  Bro.  P.  C.  (Toml.  ed.)  360, 
4  Burr.  2575. 

United  States.  —  In  re  Esmond,  42  Fed.  Rep. 
827. 

Connecticut.  —  State  v.  Smith,  5  Day  (Conn.) 
175,  5  Am.  Dec.  132. 

District  of  Columbia.  —  Matter  of  Fry,  3 
Mackey  (D.  C.)  135;  In  re  Jackson,  3  Mac- 
Arthur  (D.  C.)  24. 

Georgia.  —  Fortson  v.  Elbert  County,  (Ga. 
'9°3>  43  S.  E.  Rep.  492. 

Illinois.  —  Fitzpatrick  v.  People,  98  111.  269. 

Massachusetts.  —  Kite  v.  Com.,  1 1  Met. 
(Mass.)  581. 

Minnesota.  —  Mims  v.  State,  26  Minn.  498. 

Missouri.  —  Ex  p.  Jackson,  96  Mo.  119. 

Pennsylvania.  —  Brown   v.    Com.,    4  Rawle 


(Pa.)  259,  26  Am.  Dec.  130;  Mills  v.  Com.,  13 
Pa.  St.  630. 

Virginia.  —  Com.  v.  Leath,  1  Va.  Cas.  151. 
Wisconsin.  —  McCormick's  Petition,  24  Wis. 
492,  1  Am.  Rep.  197. 

But  in  Indiana  it  has  been  held  that  in  the 
absence  of  a  statute  authorizing  it,  the  court,  in 
sentencing  a  prisoner  upon  his  conviction  on 
two  separate  indictments,  cannot  provide  that 
one  term  of  imprisonment  shall  commence  at 
the  expiration  of  the  other,  and  an  order  to  that 
effect  will  be  regarded  as  a  nullity,  and  the  two 
terms  will  run  concurrently.  Miller  v.  Allen, 
1 1  Ind.  389. 

In  Kentucky  and  Texas  it  has  been  held  that 
where  a  defendant  is  convicted  on  two  indict- 
ments for  separate  offenses,  and  the  jury  assesses 
his  punishment  in  each  case  to  imprisonment 
for  a  specific  period,  the  court,  in  rendering 
sentence,  cannot,  in  the  absence  of  a  statutory 
provision  authorizing  it,  order  one  of  such 
terms  to  commence  after  the  expiration  of  the 
other,  but  both  terms  will  commence  and  run 
simultaneously.  James  v.  Ward,  2  Met.  (Ky.) 
271;  Prince  v.  State,  44  Tex.  480;  Hannahan 
v.  State,  7  Tex.  App.  664 ;  Baker  v.  State,  1 1 
Tex.  App.  262 ;  Ex  p.  Hunt,  28  Tex.  App. 
361. 

8.  Statutory  Authorization  of  Successive  Sen- 
tences. —  In  re  Esmond,  42  Fed.  Rep.  827  ;  Ex 
p.  Kirby,  76  Cal.  514;  Fortson  v.  Elbert  County, 
(Ga.  1903)  43  S.  E.  Rep.  492;  Ex  p.  Kayser,  47 
Mo.  253  ;  Ex  p.  Bryan,  76  Mo.  253  ;  Ex  p. 
Jackson,  96  Mo.  116;  Ex  p.  Durbin,  102  Mo. 
100. 

By  a  Kentucky  Statute  (Crim.  Code  Ky..  §  288) 
where  a  defendant  is  convicted  of  two  or  more 
offenses,  the  punishment  of  each  of  which  is 
confinement,  the  judgment  must  be  so  rendered 
that  the  punishment  in  one  case  will  commence 
after  the  termination  of  it  in  the  others.  James 
v.  Ward,  2  Met.  (Ky.)  271  ;  Evans  v.  Com., 
(Ky.  1889)  12  S.  W.  Rep.  768. 

Under  the  Texas  Code  (now  Code  Crim.  Pro. 
1895,  art.  840),  where  there  are  two  or  more 
convictions  of  the  same  defendant  at  the  same 
term,  the  judgment  in  the  second  and  subse- 
quent convictions  must  be  that  the  punishment 
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against  a  sentence  of  this  kind  that  it  is  void  for  uncertainty;  it  is  as  certain 
as  the  nature  of  the  matter  will  admit.1  But  the  sentence  must  state  that 
the  latter  term  is  to  begin  at  the  expiration  of  the  former  one,  otherwise  it 
will  run  concurrently  with  it.2  A  sentence  to  a  term  of  years  "  to  commence 
after  the  expiration  of  former  sentence,"  or  "  to  commence  at  the  expiration 
of  the  sentence  aforesaid,"  but  containing  nothing  which  shows  to  what  the 
terms  "  former  sentence  "  or  "  sentence  aforesaid  "  relate,  has  been  held  to 
be  void  for  uncertainty.3 

Effect  of  Reversal  or  Pardon.  —  Where  a  defendant  has  been  sentenced  upon  two 
indictments  to  successive  terms  of  imprisonment,  and  the  first  sentence  is 
reversed,  or  the  prisoner  is  pardoned,  the  second  term  will  begin  from  the 
time  of  reversal  or  pardon.4 

(b)  Sentence  After  Conviction  on  Two  or  More  Counts  —  aa.  In  General.  —  When  an 
indictment  has  several  counts  which  either  charge  the  same  offense  in  different 
counts,  to  guard  against  insufficiency  of  allegation,  or  which,  in  fact  as  well 
as  form,  refer  to  and  charge  separate  and  distinct  offenses,  the  sentence  to  be 
imposed  upon  a  conviction  grounded  on  such  indictment  will  depend  upon 
whether  the  use  of  the  multiplicity  of  counts  was  for  one  or  the  other  of 
these  purposes.  It  is  true  that  the  indictment  may  not,  upon  its  face,  show 
whether  it  charges  one  offense  in  different  ways,  or  more  than  one,  and  how 
many.  But  the  judge  who  tries  the  case  must  necessarily  know  whether  the 
counts  and  the  evidence  offered  in  support  of  them  relate  to  one  or  more 
offenses,  and  on  appeal  the  sentence  will  be  presumed  to  have  been  accord- 
ing to  the  law  that  was  applicable  to  the  facts  proved.* 

bb.  Where  Different  Counts  Charge  Same  Offense — (aa)  Separate  Sentence  on  Each 

Count.  —  Where  the  different  counts  in  an  indictment  refer  to  and  charge  the 
same  offense,  the  practice  in  rendering  the  sentence  is  by  no  means  uniform. 
The  modern  English  practice  is  to  render  sentence  on  each  count  to  run  con- 
currently.6 This,  it  will  be  observed,  is  most  in  accord  with  the  fiction  which 
permits  the  allegation  in  the  indictment  of  the  same  offense  in  different  counts. 

(bb)  Sentence  on  Count  Charging  Highest  Degree  of  Offense. — -Another  method,  where 

the  several  counts  charge  different  degrees  of  the  same  offense,  is  to  render 
judgment  on  that  count  which  charges  the  highest  degree  of  such  offense.' 

shall  begin  when  the  judgment  and  sentence  in  Words  "Said  Terms  Not  to  Run  Concurrently" 

the  preceding  conviction  have  ceased  to  operate.  Insufficient.  —  U.  S.  v.  Patterson,  29  Fed.  Rep. 

Hannahan  v.  State,  7  Tex.  App.  664;  Shumaker  775. 

v.  State,  10  Tex.  App.  117;  Baker  v.  State,  11  3.  Wallace  v.  State,  41  Fla.  547;  Williams  v. 

Tex.  App.  262;  Ex  p.  Hunt,  28  Tex.  App.  361.  State,  18  Ohio  St.  47;  Picket  v.  State,  22  Ohio 

The  application  of  this  statute  to  offenses  St.  405  ;  Larney  v.  Cleveland,  34  Ohio  St.  599. 

committed  prior  to  its  enactment  was  held  to  be  See  also  Matter  of  Fry,  3  Mackey  (D.  C.)  135  ; 

error,  because,  being  more  onerous  than  the  pre-  Lockhart  v.  State,  29  Tex.  App.  35. 

existing  law,  it  would  be  ex  post  facto  if  en-  4.  Kite  v.  Com.,  11  Met.  (Mass.)  581;  Ex  p. 

forced  for  antecedent  offenses.     Hannahan  v.  Jackson,  96  Mo.  116;  Brown  v.  Com.,  4  Rawle 

State,  7  Tex.  App.  664;  Baker  v.  State,  11  Tex.  (Pa.)  259,  26  Am.  Dec.  130. 

App.  262.  5.  Sentence  Presumed  According  to  law  Appli- 

1.  Successive  Sentences  Not  Void  for  Uncertainty.  cable  to  Facts  Proved. —  State  v.  Hood,  51  Me. 
—  Matter  of  Fry,  3  Mackey  (D.  C.)  135;  Kite  363;  Crowley  v.  Com.,  11  Met.  (Mass.)  575. 
v.  Com.,  11  Met.  (Mass.)  581;  Mims  v.  State,  See  also  People  v.  Shotwell,  27  Cal.  394;  State 
26  Minn.  498;  Ex  p.  Ryan,  10  Nev.  261.  But  v.  Tuller,  34  Conn.  299;  Dean  v.  State,  43  Ga. 
see  Matter  of  Bloom,  53  Mich.  597;  Matter  of  218;  Booth  v.  Com-.,  5  Met.  (Mass.)  535;  State 
Lamphere,  61  Mich.  105;  Ex  p.  Roberts,  9  Nev.  v.  Core,  70  Mo.  491  ;  Com.  v.  Birdsall,  69  Pa. 
44,  16  Am.  Rep.  1.  St.  482,  8  Am.  Rep.  283. 

2.  Statement  that  Latter  Term  Is  to  Begin  at  6.  Archb.  Crim.  PI.  &  Ev.  (13th  Lond.  ed.)  62. 
Expiration   of    Former    Essential.  —  U.    S.   v.  7.  Sentence  for  Highest  Degree  of  Offense.  — 
Patterson,  29  Fed.  Rep.  775  ;  In  re  Jackson,  3  Connecticut.  —  State      Tuller,  34  Conn.  299. 
MacArthur    (D.    C.)    24;    Fortson    v.    Elbert  Florida.  —  Cribb  v.  State,  9  Fla.  409. 
County,  (Ga.  1903)  43  S.  E.  Rep.  492;  Ex  p.  Georgia.  —  Dean  v.  State,  43  Ga.  218. 
Gafford,  25  Nev.  101  ;  Ex  p.  Hunt,  28  Tex.  Maine.  —  State  v.  Hood,  51  Me.  363. 

App.  36T.  Maryland.  —  Manly  v.  State.  7  Md.  135. 

But   under  California   and  Missouri    Statutes  Missouri.  —  State  v.  Core,  70  Mo.  491.  See 

the  rule  was  otherwise.    Ex  p.  Kirby,  76  Cal.  also  State  v.  Pitts,  58  Mo.  558. 

514;  Ex  p.  Durbin,  102  Mo.  100.  New  Jersey.  —  Cook  v.  State,  24  N.  J.  L. 

308  Volume  XXV. 


Sentence. 


SENTENCE  AND  PUNISHMENT. 


Sentence. 


(a)  Single  Sentence  on  All  Counts.  —  And  yet  another  practice  is  the  rendition  of 
a  single  sentence  upon  all  the  counts  for  the  entire  offense.1 

cc.  Where  Different  Counts  Charge  Different  Offenses  —  (aa)  In  General.  —  The 
object  of  permitting  several  distinct  offenses  to  be  charged  in  the  same  indict- 
ment by  means  of  separate  counts  is  to  avert  from  both  parties  the  burden  of 
two  or  more  trials  by  permitting  them  to  be  tried  together.2  When  this  has 
been  done  —  i.  c,  the  single  trial  had  —  the  purpose  of  the  practice  is  accom- 
plished, and  the  court  may  proceed  to  sentence  as  if  the  defendant  had  had  a 
separate  trial  for  each  offense.3  If,  then,  the  office  of  the  multiple  counts  in 
an  indictment  is,  as  a  matter  of  fact,  to  charge  more  than  one  distinct  offense, 
there  may  be  a  separate  sentence  for  each  offense  charged  and  on  which  the 
defendant  is  convicted,  each  sentence  based  on  its  corresponding  count  or 
counts.4  The  punishment  for  each  offense  should  not  be  consolidated  into 
one  sentence,  making  the  punishment  imposed  equal  to  the  sum  of  all  the 
punishments  which  might  be  inflicted  for  each  offense  of  which  the  defendant 
was  convicted.5  Thus,  if  imprisonment  is  to  be  awarded,  it  should  be  for  a 
specified  time  under  each  count  or  group  of  counts  charging  a  distinct 
offense,  the  term  under  the  second  to  commence  when  the  first  ends,  that 
under  the  third  to  commence  on  the  expiration  of  the  second,  and  so  on;  the 
imprisonment  on  the  several  counts  or  groups  of  counts  to  commence  on 
the  expiration  of  each  preceding  term  of  imprisonment.6    In  some  jurisdic- 


843  ;  State  v.  Dugan,  65  N.  J.  L.  65,  affirmed 
65  N.  J.  L.  684. 

New  York.  —  Conkey  v.  People,  1  Abb.  App. 
Dec.  (N.  Y.)  418,  5  Park.  Crim.  (N.  Y.)  31  ; 
People  v.  McGeery,  (Supm.  Ct.  Gen.  T.)  6  Park. 
Crim.  (N.  Y.)  653;  People  v.  Bruno.  (Supm. 
Ct.  Gen.  T.)  6  Park.  Crim.  (N.  Y.)  657; 
Hawker  v.  People,  75  N.  Y.  487. 

Pennsylvania.  —  Com.  v.  Doughty,  139  Pa. 
St.  383,  28  W.  N.  C.  (Pa.)  178.  See  Henwood 
v.  Com.,  52  Pa.  St.  424. 

•   Vermont.  —  State  v.  Hooker,  17  Vt.  658. 

See  also  State  v.  Nelson,  14  Rich.  L.  (S. 
Car.)  172. 

1.  Consolidated  Sentence  upon  All  Counts.  — 

Ryalls  v.  Reg.,  11  Q.  B.  795,  63  E.  C.  L.  795,  3 
Cox  C.  C.  254  ;  O'Brien  v.  Reg.,  2  Cox  C.  C.  122 ; 
In  re  Walsh,  37  Neb.  454;  Griffen  v.  State,  46 
Neb.  282  ;  Barker  v.  State,  54  Neb.  53  ;  Buck  v. 
State,  1  Ohio  St.  61  ;  Woodford  v.  State,  1 
Ohio  St.  427  ;  Devere  v.  State,  3  Ohio  Cir.  Dec. 
249,  5  Ohio  Cir.  Ct.  509.  See  also'  In  re  Snow, 
120  U.  S.  274;  State  v.  Benham,  7  Conn.  414; 
Mertz  v.  People.  81  111.  App.  576;  Hinkle  v. 
Com.,  4  Dana  (Ky.)  518;  Johnston  v.  Com., 
85  Pa.  St.  54,  27  Am.  Rep.  622. 

2.  1  Bishop's  New  Crim.  Pro.,  §  422. 

3.  See  supra,  this  subsection,  Sentence  After 
Conviction  on  Two  or  More  Indictments. 

4.  Separate  Sentence  on  Each  Count  — -England. 
—  Reg.  v.  Carter,  9  Jur.  178;  Castro  v.  Reg.,  6 
App.  Cas.  229,  50  L.  J.  Q.  B.  497,  44  L.  T.  N. 
S.  350,  29  W.  R.  669,  14  Cox  C.  C.  546,  45  J. 
P.  452. 

Connecticut.  —  Barnes  v.  State,  19  Conn.  398. 

Illinois.  —  Kroer  v.  People,  78  111.  294; 
Teerney  v.  People,  81  111.  411. 

Kansas.  —  State  v.  Carlyle,  33  Kan.  716; 
State  v.  Hodges,  45  Kan.  389 ;  El  Dorado  v. 
Beardsley,  53  Kan.  363. 

Louisiana.  —  State  v.  Robinson,  40  La.  Ann. 
730. 

Missouri.  —  State  v.  Ambs,  20  Mo.  214.  See 
also  State  v.  Peck,  51  Mo.  m. 


Nebraska. — -Smith  v.  State,  32  Neb.  105; 
In  re  Walsh,  37  Neb.  454 ;  Nichols  v.  State,  49 
Neb.  777;  Hans  v.  State,  50  Neb.  150. 

Ohio.  —  Eldredge  v.  State,  37  Ohio  St.  191. 

Pennsylvania.  —  Com.  v.  Gurley,  45  Pa.  St. 
392';  Com.  v.  Birdsall,  69  Pa.  St.  482,  8  Am. 
Rep.  283  ;  Com.  v.  Sylvester,  Bright.  (Pa.)  331. 

Utah.  —  U.  S.  v.  West,  7  Utah  437. 

Judgment  to  Be  Taken  as  Referring  to  Counts 
as  Placed  in  Indictment.  —  Teerney  v.  People, 
81  111.  411. 

5.  Punishment  Should  Not  Be  Consolidated  into 
One  Sentence.  —  Rex  v.  Robinson,  1  Moody  413  ; 
Bolun  v.  People,  73  111.  488 ;  Mullinix  v.  Peo- 
ple, 76  111.  211;  Martin  v.  People,  76  III.  499; 
Stack  v.  People,  80  111.  32  ;  Fletcher  v.  People, 
81  111.  116;  Dachsenbuehler  v.  People,  89  111. 
App.  493  ;  Stephens  v.  State,  53  N.  J.  L.  245. 
See  also  State  v.  Brown,  66  Mo.  App.  280. 

6.  Cumulative  Sentences  Should  Be  Imposed  — 
England.  —  Gregory  v.  Reg.,  15  Q.  B.  957,  69 
E.  C.  L.  957;  Douglas  v.  Reg.,  13  Q.  B.  74,  66 
E.  C.  L.  74  ;  Rex  v.  Jones,  2  Campb.  131  ;  Camp- 
bell v.  Reg.,  2  Cox  C.  C.  463,  11  Q.  B.  799,  63 
E.  C.  L.  799. 

United  States.  —  U.  S.  v.  Bennett,  17  Blatchf. 
(U.  S.)  357;  Ex  p.  Peters,  12  Fed.  Rep.  461. 

Arkansas.  —  Toliver  v.  State,  35  Ark.  395. 

California.  —  People  v.  Forbes,  22  Cal.  135; 
Ex  p.  Dalton,  49  Cal.  463. 

Colorado.  —  Parker  v.  People,  13  Colo.  155. 

Connecticut.  —  State  v.  Tuller,  34  Conn. 
280. 

District  of  Columbia.  —  Matter  of  Fry,  3 
Mackey  (D.  C.)  135. 

Illinois.  —  Johnson  v.  People,  83  111.  431; 
Dachsenbuehler  v.  People,  89  111.  App.  493. 

Kansas.  —  Matter  v.  Donnelly,  30  Kan.  424 ; 
State  v.  Carlyle,  33  Kan.  716. 

Maine.  —  State  v.  Hood,  51  Me.  365. 

Massachusetts.  —  Com  v.  Foster,  122  Mass. 
317,  23  Am.  Rep.  326. 

Ohio.  —  Buck  v.  State,  1  Ohio  St.  61  :  Wood- 
ford v.   State,   1   Ohio  St.  428;  Williams  v. 
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tions  this  practice  is  sanctioned  by  statute.1 

(ifi)  Application  of  General  Verdict  to  Particular  Count.  —  But  the  weight  of  authority 

supports  the  rule  that  where,  under  an  indictment  charging  distinct  offenses 
in  different  counts,  there  is  a  general  verdict  of  guilty,  the  court  is  not  bound 
to  render  a  separate  sentence  on  each  count,  but  has  the  power  to  apply  the 
verdict  to  any  particular  count  and  to  render  sentence  thereon,  provided,  of 
course,  that  such  count  is  sustained  by  the  evidence.2 

dd.  Where  Some  Counts  Are  Good  and  Some  Bad.  —  If  any  of  the  counts  in  an 
indictment  is  defective,  the  practice  is  to  render  sentence  on  the  good 
counts  only.3  But  if  there  is  one  good  count  which  will  sustain  the  sentence 
it  cannot  be  reversed.4  So  a  sentence  upon  a  general  verdict  of  guilty  is 
good  if  it  is  supported  by  one  or  more  good  counts,  though  the  other  count 
or  counts  may  be  defective.5    That  the  sentence  is  not  expressly  limited  to  the 


State,  1 8  Ohio  St.  47;  Eldredge  v.  State,  37 
Ohio  St.  191. 

And  see  the  cases  cited  in  the  two  notes 
immediately  preceding. 

Doctrine  of  the  Tweed  Case.  —  In  the  case  of 
People  v.  Liscomb,  60  N.  Y.  559,  19  Am.  Rep. 
an,  it  was  held  that  the  court  has  no  power, 
upon  conviction  of  several  misdemeanors, 
charged  in  separate  counts  of  the  same  indict- 
ment, to  impose  cumulative  sentences  exceeding 
in  the  aggregate  the  maximum  punishment  pre- 
scribed by  statute  for  one  offense  of  the  char- 
acter charged,  although  the  sentences  are 
separate  and  though  one  imprisonment  or  fine 
may  lawfully  begin  when  another  has  ended. 
This  doctrine  has  met  with  universal  disap- 
proval. See  article  by  Mr.  Bishop  in  3  So.  L. 
Rev.  N.  S.  50  ;  note  in  58  Am.  Dec.  250  ;  Whart. 
Crim.  PI.  &  Pr.,  §  910;  Ex  p.  Hibbs,  26  Fed. 
Rep.  421;  Tweed's  Case,  10  Am.  L.  Rev.  168; 
Matter  of  Fry,  3  Mackey  (D.  C.)  135,  12  Wash. 
L.  Rep.  388;  Parker  v.  People,  13  Colo.  155; 
Eldredge  v.  State,  37  Ohio  St.  191  ;  Castro  v. 
Reg.,  6  App.  Cas.  229,  44  L.  T.  N.  S.  350,  34 
Moak  399;  1  Bishop's  New  Crim.  Pro.,  §  1327. 
Even  in  New  York  decisions  the  case  has  been 
referred  to  with  disapproval.  In  Dunn  v.  Peo- 
ple, 27  Hun  (N.  Y.)  272,  Davis  P.  J.,  referred 
to  the  case  in  the  dissenting  opinion  as  the 
"  much  overruled  and  now  universally  discarded 
case."  See  also  Polinsky  v.  People,  11  Hun 
(N.  Y.)  392. 

For  the  Practice  in  Massachusetts,  see  Carlton 
v.  Com.,  5  Met.  (Mass.)  532;  Josslyn  v.  Com.,  6 
Met.  (Mass.)  236;  Crowley  v.  Com.,  11  Met. 
(Mass.)  575;  Tuttle  v.  Com.,  2  Gray  (Mass.) 
505;  Com.  v.  Foster,  122  Mass.  317,  23  Am. 
Rep.  326. 

1.  Statutory  Sanction  of  Practice.  —  Toliver  v. 
State,  35  Ark.  395;  State  v.  Carlyle,  33  Kan. 
716. 

2.  Application  of  General  Verdict  to  Particular 
Count.  —  U.  S.  v.  Furlong,  5  Wheat.  (U.  S.)  184  ; 
Cawley  v.  State,  37  Ala.  152;  State  v.  Tuller, 
34  Conn.  280 ;  Com.  v.  Stahl,  1  Pa.  Super.  Ct. 
496 ;  Com.  v.  Stahls,  1  Pa.  Super.  Ct.  496 ; 
Parks  v .  State,  29  Tex.  App.  597  ;  Lovejoy  v. 
State,  40  Tex.  Crim.  89.  See  also  People  v. 
Shotwell,  27  Cal.  394.  But  see  State  v.  Mc- 
Cauless,  9  Ired.  L.  (31  N.  Car.)  375;  State  v. 
Johnson,  75  N.  Car.  123,  22  Am.  Rep.  666. 

Effect  of  Failure  to  Designate  Count  Whereon 
Sentence  Is  Imposed.  —  Com.  v.  Stahl,  1  Pa. 
Super.  Ct.  496.  Compare  State  v.  Schuler,  109 
Iowa  in. 


3.  Sentence  on  Good  Counts  Only.  —  See  Shaw  v. 

State,  18  Ala.  547;  State  v.  Brown,  35  La.  Ann. 
1058;  State  v.  Tibbetts,  86  Me.  189;  Manly  v. 
State,  7  Md.  135;  Com.  v.  Hawkins,  3  Gray 
(Mass.)  463 ;  Wash  v.  State,  14  Smed.  &  M. 
(Miss.)  120;  State  v.  Cottrell,  45  W.  Va. 
837. 

4.  One  Good  Count  Will  Sustain  Sentence. — 

Peters  v.  U.  S.,  94  Fed.  Rep.  127,  36  C.  C.  A. 
105  ;  Tubbs  v.  U.  S.,  105  Fed.  Rep.  59,  44  C.  C. 
A.  357;  Frain  v.  State,  40  Ga.  529;  Com.  v. 
Hawkins,  3  Gray  (Mass.)  463;  Com.  v.  Howe, 
13  Gray  (Mass.)  26;  Hazen  v.  Com.,  23  Pa.  St. 
35S ;  Com.  v.  Prickett,  132  Pa.  St.  371.  See 
also  State  v.  Hadlock,  43  Me.  282 ;  State  v. 
Tibbetts,  86  Me.  189;  Henwood  v.  Com.,  52  Pa. 
St.  424. 

Where  Defective  Count  and  Verdict  Thereon 

Quashed. — State  v.  Brown,  35  La.  Ann.  1058. 

5.  Sentence  on  General  Verdict  of  Guilty  — 

England.  —  Reg.  v.  Rhodes,  2  Ld.  Raym.  886. 

Untied  States.  —  Peters  v.  U.  S.,  94  Fed.  Rep. 
127,  36  C.  C.  A.  105  ;  Haynes  v.  U.  S.,  42  C.  C. 
A.  34,  101  Fed.  Rep.  817.  See  also  U.  S.  v.  Fur- 
long, 5  Wheat.  (U.  S.)  184. 

Alabama.  —  State  v.  Jones,  5  Ala.  666  ;  Shaw 
v.  State,  18  Ala.  547;  De  Bernie  v.  State,  19 
Ala.  23;  State  v.  Coleman,  5  Port.  (Ala.)  32. 

Arkansas.  —  State  v.  Mathis,  3  Ark.  84 ; 
Sikes  v .  State,  30  Ark.  496 ;  Howard  v.  State, 
34  Ark.  433  ;  Williams  v.  State,  47  Ark.  230. 

Connecticut.  —  State  v.  Stebbins,  29  Conn. 
463,  79  Am.  Dec.  223. 

Georgia.  —  Frain  v.  State,  40  Ga.  529. 
Maine.  —  State  v.  Burke,  38  Me.  574. 
Maryland.  —  Manly  v.  State,  7  Md.  135. 
Massachusetts.  —  Josslyn    v.    Com.,    6  Met. 
(Mass.)  236;  Stevens  v.  Com.,  6  Met.  (Mass.) 
241  ;  Com.  v.  Johns,  6  Gray  (Mass.)  274. 

Michigan.  —  People  v.  McKinney,  10  Mich. 
54- 

Mississippi.  —  Wash  v.  State,  14  Smed.  &  M. 
(Miss.)  120. 

Missouri.  —  State  v.  Jennings,  18  Mo.  435; 
State  v.  Watson,  31  Mo.  361.  See  also  State  v. 
Bean,  21  Mo.  269. 

New  Jersey.  —  State  v.  Dugan,  65  N.  J.  L. 
65,  affirmed  65  N.  J.  L.  684. 

New  York.  —  People  v.  Stein,  (Supm.  Ct. 
Gen.  T.)  1  Park.  Crim.  (N.  Y.)  202;  Baron  v. 
People,  (Supm.  Ct.  Gen.  T.)  1  Park.  Crim.  (N. 
Y.)  246;  Polinsky  v.  People,  11  Hun  (N.  Y.) 
390,  affirmed  73  N.  Y.  65. 

North  Carolina.  —  State  v.  Toole,  106  N.  Car. 
736. 
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good  counts  is  immaterial  if  it  is  supported  by  them,  for  the  law  presumes 
that  it  is  awarded  on  the  good  counts.1  It  is  the  better  practice,  however, 
expressly  to  limit  the  sentence  to  the  good  counts.2 

c.  Effect  of  Error  in  Sentence  —  (i)  In  General — (a)  At  common  Law. 
—  Upon  proceedings  on  appeal,  if  the  requirements  as  to  the  form  and  style 
of  the  sentence  3  have  been  so  insufficiently  complied  with  that  there  is  no 
sentence  or  judgment,  the  practice  is  to  issue  a  writ  of  procedendo  to  the 
court  below,  directing  it  to  give  judgment  according  to  law.4  Where,  how- 
ever, the  requirements  as  to  form  and  style  have  been  complied  with,  but  the 
sentence  is  erroneous,  as  where  it  imposes  a  punishment  not  authorized  by 
law,  it  has  been  held  that  the  reviewing  court  may  neither  remit  the  case  back 
to  the  court  below  for  judgment  nor  itself  pronounce  the  proper  judgment, 
but  must  reverse  the  judgment  and  order  the  prisoner  to  be  discharged.* 
But,  although  that  is  undoubtedly  the  established  common-law  practice  in 
the  jurisdictions  where  this  rule  has  been  maintained,  the  practice  upon  an 
appeal  from  an  erroneous  judgment  of  this  kind,  which  has  been  adopted  in 
some  of  the  United  States  and  maintained  upon  common-law  principles,  is  to 
remit  the  cause  to  the  lower  court  with  directions  to  pronounce  the  proper 
judgment.6  This  has  also  been  done  where  the  sentence  of  the  court  below 
was  irregular  for  uncertainty.7  But  sometimes  the  appellate  court  will  itself 
make  the  proper  amendment.8  It  has  been  declared,  as  a  general  rule,  that 
one  of  these  two  courses  will  be  pursued  in  all  cases  where  a  judgment  is 


Ohio.  —  Boose  v.  State,  10  Ohio  St.  575.  See 
also  Buck  v.  State,  1  Ohio  St.  61. 

And  see  Looney  v.  People,  81  111.  App.  370. 

1.  Presumption  that  Sentence  is  Rendered  on 
Good  Counts  —  Alabama.  —  State  v.  Coleman,  5 
Port.  (Ala.)  32. 

Massachusetts.  —  Brown  v.  Com.,  8  Mass.  64 ; 
Com.  v.  Holmes,  17  Mass.  337;  Josslyn  v.  Com., 
6  Met.  (Mass.)  236;  Jennings  v.  Com.,  17  Pick. 
(Mass.)  80;  Com.  v.  Hawkins,  3  Gray  (Mass.) 
463. 

New  Jersey.  —  Stephens  v.  State,  53  N.  J.  L. 
245  ;  State  v.  Dugan,  65  N.  J.  L.  65,  affirmed 
65  N.  J.  L.  684. 

New  York.  —  Polinsky  v.  People,  11  Hun  (N. 
Y.)  390,  affirmed  73  N.  Y.  65  ;  Baron  v.  People, 
(Supm.  Ct.  Gen.  T.)  1  Park.  Crim.  (N.  Y.) 
246. 

North  Carolina.  —  State  v.  Toole,  106  N.  Car. 
736;  States.  McCauless,  9  Ired  L.  (31  N.  Car.) 
375.    See  also  State  v.  Hall,  108  N.  Car.  776. 

Ohio.  —  Boose  v.  State,  10  Ohio  St.  575. 

See  also  State  v.  Burke,  38  Me.  574. 

2.  State  v.  Burke,  38  Me.  574;  State  v.  Tib- 
betts,  86  Me.  189;  Com.  v.  Howe,  13  Gray 
(Mass.)  26. 

3.  See  supra,  this  section,  Sentence  —  Form 
and  Style. 

4.  Effect  of  Noncompliance  with  Requirements 
as  to  Form  and  Style.  —  Rex  v.  Kenworthy,  1  B. 
&  C.  711,  8  E.  C.  L.  300;  Holloway  v.  Reg.,  17 
Q.  B.  317,  79  E.  C.  L.  317,  5  Eng.  L.  &  Eq.  310  ; 
Baker  v.  State,  3  Ark.  491  ;  Benedict  v.  State, 
12  Wis.  313;  Peglow  v.  State,  12  Wis.  534. 

5.  Prisoner  Discharged  —  England.  —  Rex  v. 
Ellis,  5  B.  &  C.  395.  11  E.  C.  L.  259,  8  Dowl.  & 
R.  173;  Rex  v.  Bourne,  2  N.  &  P.  248,  7  Ad. 
&  El.  58,  34  E.  C.  L.  36 ;  Silversides  v.  Reg.,  2 
Gale  &  D.  617. 

Maryland.  —  McDonald  v.  State,  45  Md.  90. 

Massachusetts.  —  Shepherd  v.  Com.,  2  Met. 
(Mass.)  419 ;  Tully  v.  Com.,  4  Met.  (Mass.) 
357 ;  Stevens  v.  Com.,  4  Met.   (Mass.)   360 ; 


Christian  v.  Com.,  5  Met.  (Mass.)  530;' Sumner 
v.  Com.,  3  Cush.  (Mass.)  521. 

Michigan.  —  Elliott  v.  People,  13  Mich.  365; 
O'Neil  v.  People,  15  Mich.  275;  Wilson  v.  Peo- 
ple, 24  Mich.  410;  Boody  v.  People,  43  Mich.  34. 

New  Jersey.  —  State  v.  Gray,  37  N.  J.  L.  368  ; 
Roop  v.  State,  58  N.  J.  L.  487. 

See  also  In  re  Frederich,  149  U.  S.  70; 
Ballew  v.  U.  S.,  160  U.  S.  187. 

6.  Cause  Remitted  to  Lower  Court  for  Proper 
Sentence  — ■  Mississippi.  —  Bedell  v.  State,  50 
Miss.  492 ;  Thomas  v.  State,  73  Miss.  46 ;  Wash- 
ington v.  State,  76  Miss.  270. 

North  Carolina.  —  State  v.  Johnson,  94  N. 
Car.  863  ;  State  v.  Walters,  97  N.  Car.  489,  2 
Am.  St.  Rep.  310;  State  v.  Taylor,  124  N.  Car. 
803.  See  also  State  v.  Norwood,  93  N.  Car. 
578. 

Pennsylvania.  —  Beale  v .  Com.,  25  Pa.  St.  11. 
Wisconsin.  —  Lacy  v.  State,  15  Wis.  13. 
See  also  In  re  Bonner,  151  U.  S.  242;  Her- 
rington  v.  State,  87  Ala.  1  ;  People  v.  Riley,  48 
Cal.  549;  Screen  v.  State,  107  Ga.  715;  States. 
Shaw,  23  Iowa  316  ;  State  v.  Child,  42  Kan.  611  ; 
State  v.  Nicholson,  14  La.  Ann.  798;  Dodge  v. 
People,  4  Neb.  220. 

Direction  for  Judgment  on  Verdict  Erroneously 
Vacated.  —  State  v.  Snyder,  98  Mo.  555. 

7.  Sentence  Irregular  for  Uncertainty. —  Wal- 
lace v.  State,  41  Fla.  547;  Kelly  v.  State,  3 
Smed.  &  M.  (Miss.)  518;  Williams  v.  State,  18 
Ohio  St.  47  ;  Picket  v.  State,  22  Ohio  St.  405  ; 
Larney  v.  Cleveland,  34  Ohio  St.  599.  See  also 
Wharton  v.  State,  41  Miss.  680. 

8.  Amendment  by  Appellate  Court. —  Olivers. 
State,  5  How.  (Miss.)  14 ;  Drew  v.  Com.,  1 
Whart.  (Pa.)  281  ;  Logan's  Case,  5  Gratt.  CVa.) 
692 ;  Brooks  v.  Com.,  4  Leigh  (Va.)  669  ;  Murry 
v.  Com.,  5  Leigh  (Va.)  720 ;  Hall  v.  Com.,  6 
Leigh  (Va.)  615,  29  Am.  Dec.  236;  State  v. 
Gould,  26  W.  Va.  258.  See  Mims  v.  State,  26 
Minn.  496.  But  see  Herrington  v.  State,  87 
Ala.  1. 
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reversed  for  any  error  subsequent  to  the  verdict.1  But  it  would  seem  that 
the  appellate  court  should  not  enter  a  new  sentence  if  in  doing  so  it  would 
interfere  with  a  discretion  as  to  the  amount  of  the  punishment  conferred  by 
statute  on  the  lower  court.2 

(b)  Under  Statutory  Provisions.  —  By  statute  in  England,  and  in  the  United  States 
by  an  act  of  Congress,  and  by  statutes  in  a  number  of  the  states,  the  appellate 
court,  in  cases  where  an  erroneous  judgment  has  been  entered  upon  a  lawful 
verdict,  is  authorized  to  render  a  new  sentence  or  to  remit  the  cause  to  the 
trial  court  for  proper  sentence.3 

(2)  Sentence  Partly  Good  and  Partly  Bad.  —  A  sentence  may  be  partly 
good  and  partly  bad,  and  when  the  good  and  the  erroneous  parts  are 
separable,  the  reviewing  court  will  reverse  the  illegal  part  and  affirm  the 
remainder.4 

Under  statutory  Provisions  in  some  jurisdictions  the  appellate  court  may  reform 
and  correct  the  sentence  or  judgment  as  the  law  and  evidence  may  require, 
and  as  so  reformed  affirm  it.5    But  it  cannot  do  this  where  there  is  any 


1.  See  Lacy  v.  State,  15  Wis.  13;  State  v. 
Framness,  43  Minn.  490;  Brown  v.  State,  13 
Ark.  96 ;  State  v.  Mooney,  27  W.  Va.  546 ;  State 
v.  Gould,  26  W.  Va.  258. 

2.  Discretion  of  Lower  Court  Will  Not  Be  Inter- 
fered With. —  State  v.  Gould,  26  W.  Va.  258 ; 
State  v.  Mooney,  27  W.  Va.  546.  See  also  Wil- 
son v.  People,  24  Mich.  410;  Boody  v.  People, 
43  Mich.  34. 

3.  Statutory  Rule  —  England.  —  Holloway  v. 
Reg.,  17  Q.  B.  317,  79  E.  C.  L.  317.  See  Rex  v. 
Kenworthy,  1  B.  &  C.  7 1 1 ,  8  E.  C.  L.  300. 

United  States.  —  Ballew  v.  U.  S.,  160  U.  S. 
187. 

Arkansas.  —  Simpson  v.  State,  36  Ark.  8 ; 
Routt  v.  State,  61  Ark.  594. 

Idaho.  —  Territory  v.  Guthrie,  2  Idaho  398. 

Illinois.  ■ —  Martin  v.  Barnhardt,  39  111.  9 ; 
Wallace  v.  People,  159  111.  446. 

Kansas.  —  State  v.  Child,  42  Kan.  611. 

Massachusetts.  —  Murphy  v.  Com.,  172  Mass. 
264,  70  Am.  St.  Rep.  266;  Com.  v.  Murphy,  174 
Mass.  369,  75  Am.  St.  Rep.  353;  Jacquins  v. 
Com.,  9  Cush.  (Mass.)  279 ;  Feeley's  Case,  12 
Cush.  (Mass.)  598. 

Minnesota.  —  Mims  v.  State,  26  Minn.  494. 

Mississippi.  —  Wharton  v.  State,  41  Miss. 
680;  Anthony  v.  State,  13  Smed.  &  M.  (Miss.) 
263. 

Missouri.  —  Ex  p.  Bethurum,  66  Mo.  545  ;  Ex 
p.  Jackson,  96  Mo.  116. 

New  York.  —  Ratzky  v.  People,  29  N.  Y.  124; 
McKee  v.  People,  32  N.  Y.  239  ;  Messner  v. 
People,  45  N.  Y.  1  ;  Harris  v.  People,  59  N.  Y. 
599;  People  v.  Bork,  96  N.  Y.  188;  People  v. 
Kelly,  97  N.  Y.  212;  Hussy  v.  People,  47  Barb. 
(N.  Y.)  504;  People  v.  Bauer,  37  Hun  (N.  Y.) 
407;  People  v.  Griffin,  27  Hun  (N.  Y.)  595. 
But  see  People  v.  Webster,  92  Hun  (N.  Y.) 
378;  People  v.  Carter,  48  Hun  (N.  Y.)  165. 

For  the  statutory  rule  in  New  York  prior  to 
1863,  see  People  v.  Griffin,  27  Hun  (N.  Y.)  595  I 
Shepherd  v.  People,  25  N.  Y.  406  ;  Lowenbery 
v.  People,  27  N.  Y.  336 ;  Ratzky  v.  People,  29 
N.  Y.  124;  People  v.  Taylor,  3  Den.  (N.  Y.) 
91  ;  O'Leary  v.  People,  (Supm.  Ct.  Gen.  T.)  4 
Park.  Crim.  (N.  Y.I  187. 

Pennsylvania.  —  Daniels  v.  Com.,  7  Pa.  St. 
375:  Bcale  v.  Com.,  25  Pa.  St.  11. 

Tennessee.  —  Murphy  <•.  State,  7  Coldw. 
(Term.)  519. 


Washington.  —  Watson  v.  State,  2  Wash.  504. 

West  Virginia.  —  State  v.  Bluefield  Drug  Co., 
41  W.  Va.  638. 

But  by  the  New  Mexico  Statute,  Laws  1884, 
§  2479,  if  the  judgment  in  a  criminal  case  was 
reversed  it  was  required  that  the  prisoner 
should  be  given  a  new  trial  or  be  discharged 
according  to  the  circumstances.  The  Supreme 
Court  had  no  right  to  enter,  or  to  order  the 
court  below  to  enter,  a  different  judgment  from 
that  appealed  from,  without  a  new  trial,  but  the 
prisoner  was  not  entitled  to  his  discharge  if 
there  had  been  a  valid  indictment  and  nothing 
had  happened  amounting  to  an  acquittal  upon 
it.    Territory  v.  Griego,  8  N.  Mex.  133. 

An  Appellate  Court  Can  Inflict  No  Higher 
Penalty  for  an  offense  than  could  by  law  be  im- 
posed by  the  court  appealed  from  ;  and  if  that 
court  could  punish  only  by  fine  or  imprisonment, 
the  court  appealed  to,  although  it  may  have  a 
larger  original  jurisdiction,  cannot  sentence  the 
offender  to  fine  and  imprisonment.  Feeley's 
Case,  12  Cush.  (Mass.)  598. 

Contrary  rule  under  a  Massachusetts  statute. 
Batchelder  v.  Com.,  109  Mass.  361. 

Prisoners  Discharged  Where  Deemed  Sufficiently 
Punished  under  Unlawful  Sentence.  —  Clellans  v. 
Com.,  8  Pa.  St.  223. 

4.  Sentence  Partly  Good  and  Partly  Bad.  —  Ex  p. 
Mitchell,  70  Cal.  1  ;  Lowrey  v.  Hogue,  85  Cal. 
600  ;  Taff  v .  State,  39  Conn.  84 ;  People  v.  Har- 
rington, 75  Mich.  112;  Matter  of  Sweatman,  1 
Cow.  (N.  Y.)  144;  People  v.  Sutton,  (Supm. 
Ct.  Gen.  T.)  24  N.  Y.  St.  Rep.  726. 

Cumulative  Sentence.  —  It  has  been  held  that 
where  a  sentence  is  imposed  in  cumulation  of 
a  prior  valid  sentence,  the  appellate  court  will 
not  consider  and  decide  on  the  validity  of  the 
second  sentence  until  the  first  and  valid  sen- 
tence has  expired.  Ex  p.  Peters,  4  Dill.  (U.  S.) 
169;  People  v.  Sutton,  (Supm.  Ct.  Gen.  T.)  24 
N.  Y.  St.  Rep.  726. 

5.  Reformation  of  Sentence  under  Statutory 
Authorization  —  United  States.  —  Gardes  v.  U. 
S„  (C.  C.  A.)  87  Fed.  Rep.  172. 

Alabama.  —  Burch  v.  State.  55  Ala.  136; 
Bradley  v.  State,  69  Ala.  318;  Johnson  v.  State. 
94  Ala.  35. 

California.  —  People  v.  Fick.  89  Cal.  144. 

Dakota.  —  Territory  v.  Conrad,  1  Dak.  348. 

Georgia.  —  Screen  v.  State,  107  Ga.  715. 
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uncertainty  as  to  the  verdict.1 

Where  Punishment  Imposed  Within  Limits  Prescribed  by  Law.  —  Where,  however,  the 
sentence  imposes  a  punishment  which  is  within  the  limits  prescribed  by  law, 
the  appellate  court  cannot  modify  it  on  the  ground  that  it  is  excessive  under 
the  peculiar  circumstances  of  the  case,3  unless,  perhaps,  where  there  has  been 
a  clear  abuse  of  discretion.3  In  any  event  the  court,  in  considering  the  ques- 
tion of  rendition  of  punishment,  must  be  governed  by  the  record  and  cannot 
consider  any  mitigating  facts  extraneous  thereto.4 

4.  Suspension  —  a.  Right  to  Suspend  —  (i)  In  General.  — As  has  previ- 
ously been  stated,  the  court  has  power  temporarily  to  defer  the  rendition  of 
judgment  in  order  to  allow  the  defendant  time  to  move  for  a  new  trial,  or  the 
court  time  to  consider  and  determine  the  sentence  to  be  imposed,  etc.5  But 
the  right  to  suspend  sentence,  or  defer  the  rendition  of  sentence  for  an  indefi- 
nite time,  after  a  regular  conviction  had  been  had,  has,  in  some  cases,  on  the 
ground  that  the  exercise  of  such  a  right  would  be  an  infringement  upon  or  a 
usurpation  of  the  pardoning  power,  been  declared  not  to  be  within  the  power 
of  the  court.6  But  other  authorities  have  denied  that  it  is  a  complete  objec- 
tion to  the  claim  of  this  authority  in  the  courts  that  its  use  is  equivalent  to  a 
pardon,  and,  in  professed  pursuance  of  long-established  usage  which  they 
declare  supportable  upon  forceful  considerations  of  public  policy,  hold  that 
its  exercise  in  proper  cases  is  within  the  judicial  discretion  of  the  court.7 


Michigan.  —  Wilson  v.  People,  24  Mich.  410; 
Brown  v.  People,  39  Mich.  57 ;  Boody  v.  Peo- 
ple, 43  Mich.  34. 

Minnesota.  —  Mims  v.  State,  26  Minn.  494. 

Nebraska.  —  Fager  v.  State,  22  Neb.  332 ; 
Anderson  v.  State,  26  Neb.  387  ;  Nelson  v.  State, 
33  Neb.  528. 

New  York.  —  People  v.  Bradner,  107  N.  Y.  1. 

Pennsylvania.  —  Daniels  v.  Com.,  7  Pa.  St. 
371  ;  Mills  v.  Com.,  13  Pa.  St.  630. 

South  Dakota.  —  State  v.  Taylor,  7  S.  Dak. 
533- 

Tennessee.  —  State  v.  Henry,  6  Baxt.  (Tenn.) 
539;  Murphy  v.  State,  7  Coldw.  (Tenn.)  519. 

Texas.  —  Hill  v.  State,  10  Tex.  App.  673; 
McDonald  v.  State,  14  Tex.  App.  504;  Reyna 
v.  State,  26  Tex.  App.  666  ;  O'Bryan  v.  State, 
27  Tex.  App.  339 ;  Purcelly  v.  State,  29  Tex. 
App.  1  ;  Prince  v.  State,  44  Tex.  480  ;  Bullard 
v.  State,  40  Tex.  Crim.  270. 

Utah.  —  People  v.  Reggel,  8  Utah  21. 

Virginia.  —  Logan's  Case,  5  Gratt.  (Va.)  692. 

See  Simpson  v.  State,  56  Ark.  8. 

Michigan  Statute  Authorizing  Modification  of 
Excessive  Sentence.  —  Wilson  v.  People,  24 
Mich.  410;  Boody  v.  People,  43  Mich.  34. 

1.  O'Bryan  v.  State,  27  Tex.  App.  339.  But 
see  Brown  v.  State,  34  Ark.  232. 

2.  Where  Punishment  Is  Within  Prescribed 
Limits. —  Murphy  v.  State,  97  Ind.  579;  State 
v.  Davidson,  44  Mo.  App.  513;  People  v.  Wil- 
liams, 58  Hun  (N.  Y.)  278;  People  v.  Mc- 
Gonegal,  136  N.  Y.  62;  State  v.  Miller,  94  N. 
Car.  902. 

3.  State  v.  Durston,  52  Iowa  635  ;  Davis  v. 
State,  31  Neb.  240,  34  Neb.  558;  Wright  v. 
State,  45  Neb.  44. 

As  to  the  Power  of  the  New  York  Court  of  Ses- 
sions to  modify  the  sentence  of  the  Court  of 
Special  Sessions,  under  section  764  of  the  N.  Y. 
Code  of  Criminal  Procedure,  see  People  v. 
Starks,  49  Hun  (N.  Y.)  606,  1  N.  Y.  Supp. 
721  ;  People  v.  Baldwin,  51  Hun  (N.  Y.)  642, 
4  N.  Y.  Supp.  608. 
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4.  Facts  Extraneous  to  Record  Cannot  Be  Con- 
sidered. —  State  v.  Turney,  77  Iowa  269.  See 
also  State  v.  Hall,  97  Iowa  400  ;  State  v.  Dur- 
ston, 52  Iowa  635  ;  People  v.  Hilderbrandt, 
(County  Ct.)  16  Misc.  (N.  Y.)  195. 

5.  See  supra,  this  section,  Sentence  —  Ren- 
dition —  Time  of  Rendition. 

6.  Doctrine  that  Sentence  Cannot  Be  Suspended 
Indefinitely.  —  U.  S.  v.  Wilson,  46  Fed.  Rep. 
748;  Neal  v.  State,  104  Ga.  509;  69  Am.  St. 
Rep.  175;  People  v.  Allen,  155  111.  61  ;  Gray  v. 
State,  107  Ind.  177;  People  v.  Brown,  54  Mich. 
15;  People  v.  Blackburn,  6  Utah  347;  In  re 
Flint,  (Utah  1903)  71  Pac.  Rep.  531.  See  also 
People  v.  Reilly,  53  Mich.  262,  dissenting  opin- 
ions by  Champlin  and  Campbell,  J  J.  But  see 
People  v.  Mueller,  4  Crim.  L.  Mag.  725. 

In  Illinois  it  has  been  held  that  in  view  of  the 
expressed  policy  of  the  legislation  of  the  state 
embodied  in  the  statutes  providing  a  system  of 
parole  and  boards  to  administer  the  same,  the 
trial  courts  do  not  have  the  power  to  suspend 
the  imposition  of  sentence  indefinitely,  or  to  do 
such  acts  as  virtually  amount  to  an  indefinite 
suspension  of  sentence,  or  to  release  the  pris- 
oner on  parole.  People  v.  Barrett,  (111.  1903) 
67  N.  E.  Rep.  23. 

Where  Degree  of  Punishment  Is  Discretionary 
with  Court.  —  People  v.  Blackburn,  6  Utah  347. 
See  also  Weaver  v.  People,  33  Mich.  296. 

Prisoner's  Consent  Cannot  Confer  Power  of  Sus- 
pending Sentence  Indefinitely.  —  People  v.  Bar- 
rett, (111.  1903)  67  N.  E.  Rep.  23. 

7.  Doctrine  that  Sentence  May  Be  Indefinitely 
Suspended. —  People  v.  Court  of  Sess.,  141  N. 
Y.  288,  reversing  66  Hun  (N.  Y.)  550,  8  N.  Y. 
Crim.  3SS  :  People  v.  Webster,  (Supm.  Ct.  Spec. 
T.)  14  Misc.  (N.  Y.)  617,  affirmed  1  N.  Y.  App. 
Div.  6ti  ;  People  v.  Harrington,  (Ct.  Sess.)  3 
N.  Y.  Crim.  139,  15  Abb.  N.  Cas.  (N.  Y.)  161, 
1  How.  Pr.  N.  S.  (N.  Y.)  35  ;  People  v.  Graves, 
-si  Hun  (N.  Y.)  382,  2  N.  Y.  Crim.  123;  Com. 
v.  Dunleavy,  16  Pa.  Super.  Ct.  380.  See  also 
9  Am.  L,  Rev.  600;  Ex  p.  Williams,  26  Fla.  310; 

13  Volume  XXV. 


Sentence. 


SENTENCE  AND  PUNISHMENT. 


Suspension. 


(2)  Because  of  Defendant '  s  Insanity.  —  If  the  prisoner,  after  verdict  but 
before  sentence,  becomes  insane,  this  is  good  cause  for  suspending  sentence.1 
But  the  plea  of  insanity,  at  this  stage  of  the  case,  is  only  an  appeal  to  the 
humanity  of  the  court  to  postpone  punishment  until  a  recovery  takes  place, 
or  as  a  merciful  dispensation.  If  there  is  nothing  to  raise  a  doubt  as  to  the 
prisoner's  sanity,  it  is  the  imperative  duty  of  the  court  to  disregard  the  plea.2 

(3)  Statutes  Authorizing  Suspension  During  Good  Behavior.  —  In  some  juris- 
dictions there  are  statutes  authorizing  suspension  of  sentence  during  good 
behavior.3  Such  statutes  have  been  held  not  to  be  violative  of  the  constitu- 
tional provision  conferring  upon  the  governor  exclusive  power  to  grant 
reprieves  and  pardons.4 

b.  Right  to  Pronounce  Sentence  After  Suspension  —  (1)  In  Gen- 
eral. —  Where  the  power  to  suspend  sentence  indefinitely  or  during  good 
behavior  exists  and  is  exercised,  the  power  remains  in  the  court  to,  thereafter, 
pronounce  sentence;5  and  under  statutes  authorizing  suspension  of  sentence 
during  good  behavior,  the  court,  in  suspending  sentence,  cannot  do  anything 
to  preclude  itself  or  its  successor  from  passing  the  proper  sentence  whenever 
such  a  course  appears  to  be  proper.®  But  in  jurisdictions  where  the  power  to 
suspend  sentence  indefinitely  is  denied,  it  has  been  held  that  if  the  court, 
neglectful  of  its  duty,  so  suspends  or  defers  the  rendition  of  sentence,  its 
power  and  jurisdiction  over  the  defendant  cease  and  a  subsequent  sentence  is 
without  judicial  authority.7 

(2)  When  Severer  Penalty  Would  Be  Inflicted  than  Existed  When  Conviction 
Was  Had.  —  As  it  is  an  elementary  rule  that  no  ereater  punishment  can  be 
inflicted  on  a  person  convicted  of  crime  than  that  prescribed  by  law  at  the 
time  the  conviction  was  had,  it  follows  that  sentence  cannot  be  pronounced 
after  an  indefinite  suspension  thereof,  if  the  effect  would  be  to  inflict  a  severer 
penalty  than  that  which  existed  when  the  conviction  was  had.8 


Gibson  v.  State,  68  Miss.  241  ;  State  v.  Crook, 
115  N.  Car.  760;  State  v.  Addy,  43  N.  J.  L. 
113,  39  Am.  Rep.  547.  But  see  People  v.  Mor- 
risette,  (Oyer  &  T.  Ct.)  20  How.  Pr.  (N.  Y.) 
118. 

Order  that  Indictment  Be  Laid  on  File.  —  Com. 
v.  Dowdican's  Bail,  115  Mass.  133.  See  Com.  v. 
Maloney,  145  Mass.  205;  Sylvester  v.  State,  65 
N.  H.  193. 

1.  Suspension  Because  of  Defendant's  Insanity. 

—  State  v.  Brinyea,  5  Ala.  241  ;  State  ex  rel. 
Chandler,  45  La.  Ann.  696. 

Procedure  under  Arkansas  Statute  (Sand.  &  H. 
Dig.,  §§  2284-2286).  State  v.  Helm,  69  Ark. 
167. 

Procedure  Authorized  by   Louisiana  Statute 

(Rev.  Stat.,  §  1768).  State  ex  rel.  Chandler,  45 
La.  Ann.  696. 

Practice  under  Georgia  Statutes  After  Conviction 
in  Capital  Case.  —  Baughn  v.  State,  100  Ga.  554. 

2.  Laros  v.  Com.,  84  Pa.  St.  200 ;  Com.  v. 
Buccieri,  153  Pa.  St.  535  ;  Com.  v.  Schmous,  162 
Pa.  St.  326.  See  also  Baughn  v.  State,  100  Ga. 
554;  People  v.  Knott,  122  Cal.  410. 

When  Court  Warranted  in  Refusing  to  Stay 
Sentence. —  Williams  v.  State,  (Fla.  1903)  34 
So.  Rep.  279. 

For  evidence  held  not  to  be  sufficient  to  war- 
rant the  appellate  court  in  disturbing  the  de- 
cision of  the  trial  court  in  refusing  to  suspend 
sentence,  and  to  submit  the  issue  of  insanity 
under  a  statute  providing  that  "  if  in  the  opinion 
of  the  court  there  is  reasonable  ground  for  be- 
lieving "  the  defendant  "  to  be  insane  the  ques- 


tion of  insanity  must  be  tried,"  see  People  v. 
Knott,  122  Cal.  410. 

3.  Suspension  During  Good  Behavior.  —  People 

v.  Graves,  31  Hun  (N.  Y.)  382,  2  N.  Y.  Crim. 
123;  People  v.  Webster,  (Supm.  Ct.  Spec.  T.) 
14  Misc.  (N.  Y.)  617,  affirmed  1  N.  Y.  App.  Div. 
631. 

The  Operation  of  the  Indiana  Statute  (Rev.  Stat. 

1881,  §  1767)  is  confined  to  persons  under  the 
age  of  twenty-one.    Gray  v.  State,  107  Ind.  177. 

The  Operation  of  the  New  York  Statute  (Penal 
Code,  §  12,  as  amended  by  Laws  of  1893,  c.  279) 
is  confined  to  cases  where  the  maximum  term  of 
punishment  prescribed  by  law  does  not  exceed 
ten  years  and  the  person  convicted  has  never  be- 
fore been  convicted  of  a  felony.  People  v. 
Court  of  Sess.,  141  N.  Y.  288. 

4.  People  v.  Court  of  Sess.,  141  N.  Y.  288. 

5.  Power  to  Pronounce  Sentence  After  Suspen- 
sion.—  People  v.  Graves,  31  Hun  (N.  Y.)  382, 
2  N.  Y.  Crim.  123  ;  People  v.  Webster,  (Supm. 
Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  617,  affirmed 
1  N.  Y.  App.  Div,  631  ;  Com.  v.  Dunleavy,  16 
Pa.  Super.  Ct.  380.  See  also  Com.  v.  Dowdi- 
can's Bail,  115  Mass.  133. 

6.  People  v.  Court  of  Sess.,  141  N.  Y.  288. 

7.  U.  S.  v.  Wilson,  46  Fed.  Rep.  748 ;  People 
v.  Allen,  155  111.  61  ;  In  re  Flint,  (Utah  1903)  71 
Pac.  Rep.  531.  See  also  Com.  v.  Maloney,  145 
Mass.  205;  People  v.  Barrett,  (111.  1903)  67  N. 
E.  Rep.  23. 

8.  People  v.  Harrington,  (Ct.  Sess.)  3  N.  Y. 
Crim.  139,  15  Abb.  N.  Cas.  (N.  Y.)  161,  1  How. 
Pr.  N.  S.  (N.  Y.)  35. 
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5.  Amendment,  Vacation,  and  Resentence  —  a.  During  Term  of  Rendition 
—  (i)  Before  Execution  Has  Begun.  — Ordinarily  the  trial  court  may,  at  any 
time  during  the  term  at  which  the  sentence  was  rendered  and  before  execu- 
tion has  begun,  amend  or  vacate  the  sentence,  and  render  a  new  sentence  in 
accordance  with  law. 1 

Effect  of  Vacation  and  Resentence  on  Defendant's  Civil  Rights.  —  The  effect  of  vacating 
a  sentence  and  pronouncing  a  new  sentence  at  the  same  term  is  the  same 
upon  the  civil  rights  of  the  defendant  as  if  the  first  judgment  had  been 
reversed  on  error  and  the  defendant  had  been  again  convicted  on  a  second 
trial.8 

(2)  After  Execution  Has  Begun  —  (a)  Where  Sontence  Is  Valid.  —  As  a  gen- 
eral rule,  where  the  defendant  has  executed  or  entered  upon  the  execution 
of  a  valid  sentence,  the  court  cannot,  even  during  the  term  at  which  the 
sentence  was  rendered,  set  it  aside  and  render  a  new  sentence.3    But  it  has 


1.  Amendment,  Vacation,  and  Resentence  During 
Term  and  Before  Execution  Begun  — ■  England.  — 
Reg.  v.  Fitzgerald,  1  Salk.  401  ;  St.  Andrew's  v. 
St.  Clement's,  2  Salk.  494 ;  Rex  v.  Price,  6  East 
323  ;  Rex  v.  Leicestershire,  1  M.  &  S.  442 ;  Rex 
v.  Fletcher,  R.  &  R.  C.  C.  58. 

United  States.  —  U.  S.  v.  Harmison,  3  Sawy. 
(U.  S.)  556  ;  Basset  v.  U.  S.,  9  Wall.  (U.  S.)  38  ; 
Ex  p.  Lange,  18  Wall.  (U.  S.)  163  ;  Ex  p.  Casey, 
18  Fed.  Rep.  86;  Nichols  v.  U.  S.,  106  Fed.  Rep. 
672,  46  C.  C.  A.  405. 

Alabama.  —  Ex  p.  State,  94  Ala.  431. 

California.  —  People  v.  Thompson,  4  Cal.  238  ; 
People  v.  Woods,  84  Cal.  441. 

Colorado.  —  Bradford  v.  People,  22  Colo.  157. 

Georgia.  —  Jobe  v.  State,  28  Ga.  235;  Plain  v. 
State,  60  Ga.  284. 

Iowa.  —  State  v.  Dougherty,  70  Iowa  439. 

Kansas.  —  State  v.  Hughes,  35  Kan.  626,  57 
Am.  Rep.  195  ;  Matter  of  Black,  52  Kan.  64,  39 
Am.  St.  Rep.  331  ;  In  re  Beck,  63  Kan.  57. 

Maryland.  —  State  v.  Butler,  72  Md.  98. 

Massachusetts.  —  Com.  v.  Weymouth,  2  Allen 
(Mass.)  144,  79  Am.  Dec.  776;  Com.  v.  Foster, 
122  Mass.  323,  23  Am.  Rep.  326. 

Mississippi.  —  Williams  v.  State,  (Miss.  1888) 
4  So.  Rep.  550. 

New  York.  —  People  v.  Davis,  (Supm.  Ct. 
Gen.  T.)  19  N.  Y.  Supp.  781,  affirmed  64  Hun 
(N.  Y.)  636;  Miller  v.  Finkle,  (Supm.  Ct.  Gen. 
T.)  1  Park.  Crim.  (N.  Y.)  374 ;  People  v. 
Trimble,  60  Hun  (N.  Y.)  364.  But  see  People 
v.  Jewett,  69  Hun  (N.  Y.)  550. 

North  Carolina.  —  State  v.  Warren,  92  N. 
Car.  825  ;  Matter  of  Brittain,  93  N.  Car.  587  ; 
State  v.  Crook,  115  N.  Car.  760;  State  v.  Whitt, 
117  N.  Car.  804;  State  v.  Bennett,  4  Dev.  &  B. 
L.  (20  N.  Car.)  43. 

Ohio.  —  Lee  v.  State,  32  Ohio  St.  113;  Am- 
nion v.  Johnson,  2  Ohio  Cir.  Dec.  149,  3  Ohio 
Cir.  Ct.  263. 

Pennsylvania.  —  Com.  v.  Mayloy,  57  Pa.  St. 
291  ;  Com.  v.  Brown,  12  Phila.  (Pa.)  600,  35 
Leg.  Int.  (Pa.)  5  ;  Com.  v.  Thompson,  18  Pa. 
Co.  Ct.  487. 

Texas.  —  Metcalf  v.  State,  21  Tex.  App.  174; 
Washington  v.  State,  31  Tex.  Crim.  84;  Collins 
v .  State,  39  Tex.  Crim.  30 ;  Ex  p.  Cox,  29  Tex. 
App.  84. 

Virginia.  —  Price  v.  Com.,  33  Gratt.  (Va.) 
819,  36  Am.  Rep.  797. 

Wyoming.  —  Kinsler  v.  Territory,  1  Wyo.  112. 

What  Will  Justify  an  Increase  of  Punishment.  — 
In  Georgia,  however,  it  has  been  held  that 
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though  it  may  not  constitute  reversible  error, 
yet  it  is  quite  improper  for  the  court,  after  pro- 
nouncing sentence,  to  alter  it  by  making  the 
punishment  more  severe  for  no  better  reason 
than  the  giving  of  a  notice  of  motion  for  a  new 
trial.  Meaders  v.  State,  96  Ga.  299.  See  also 
Nichols  v.  U.  S.,  106  Fed.  Rep.  672,  46  C.  C.  A. 
405.  But  in  an  English,  case,  briefly  reported 
in  1  Am.  L.  Rev.  762,  the  court  altered  sentence 
by  increasing  the  punishment  where  the  defend- 
ants, upon  the  rendition  of  the  sentence,  vio- 
lently attacked  the  jailers. 

Where  Court  Has  No  Terms.  —  In  California, 
where  the  Superior  Court,  which  has  no  terms, 
rendered  an  illegal  sentence,  it  was  held  that  the 
court  might,  within  a  reasonable  time,  vacate 
such  sentence  and  impose  one  in  accordance 
with  the  law.    Ex.  p.  Gilmore,  71  Cal.  624. 

Reconsideration,  After  Sentence,  of  Motion  for 
New  Trial. —  Fletcher  v.  State,  37  Tex.  Crim. 
193. 

Resentence  to  Cure  Omission  of  Allocutus.  — 

See  supra,  this  section,  Allocutus  or  Query  of 
"  Anything  to  Say  "  —  How  Omission  May  Be 
Cured. 

2.  Miller  v.  Finkle,  (Supm.  Ct.  Gen.  T.)  1 
Park.  Crim.  (N.  Y.)  374. 

3.  Vacation  and  Resentence  After  Valid  Sentence 
Partly  or  Wholly  Executed.  —  United  States. — 
Ex  p.  Lange,  18  Wall.  (U.  S.)  163  ;  In  re  John- 
son, 46  Fed.  Rep.  477.  But  see  Basset  v.  U.  S., 
9  Wall.  (U.  S.)  38. 

Colorado.  —  Bradford  v.  People,  22  Colo.  157. 
Maine.  —  Brown  v.  Rice,  57  Me.  55,  2  Am. 
Rep.  11. 

Massachusetts.  —  Com.  v.  Foster,  122  Mass. 
323,  23  Am.  Rep.  326. 

Michigan.  —  Matter  of  Mason,  8  Mich.  70; 
People  v.  Meservey,  76  Mich.  223 ;  People  v. 
Kclley,  79  Mich.  320. 

Nebraska.  —  In  re  Jones,  35  Neb.  499. 

New  Jersey.  —  State  v.  Gray,  37  N.  J.  L.  368 ; 
State  v.  Addy,  43  N.  J.  L.  113,  39  Am.  Rep. 
547- 

North  Carolina.  —  State  v.  Warren,  92  N. 
Car.  825  ;  State  v.  Crook,  115  N.  Car.  760. 

Ohio.  —  In  re  Habeas  Corpus,  5  Ohio  Dec. 
57i- 

Oregon.  —  State  v.  Cannon,  11  Oregon  312. 

Tennessee.  —  Whitney  v.  State,  6  Lea 
(Tenn.)  247. 

Texas.  —  Grisham  v.  State,  19  Tex.  App. 
504- 

See  also  People  v.  Whitson,  74  111.  20 ; 
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been  held  that  the  court  may,  at  any  time  during  the  term  at  which  the 
sentence  was  rendered,  modify  it  by  remitting  part  of  the  punishment,  even 
though  its  execution  has  already  commenced.1 

(b)  Where  Sentence  Is  Void  or  Erroneous.  —  It  would  seem  that  where  the 
sentence  imposed  is  absolutely  void  the  court  may,  at  the  same  term,  vacate 
it  and  pronounce  a  valid  sentence,  even  though  the  execution  of  the  void 
sentence  had  commenced.3  But  where  the  sentence  first  rendered  is  merely 
erroneous  and  not  absolutely  void,  it  seems  to  be  well  settled  that  the  court 
cannot,  after  the  defendant  has  entered  upon  the  execution  of  it,  set  it  aside 
and  pronounce  a  new  sentence.3 

b.  After  Expiration  of  Term  of  Rendition.  —  After  the  expiration 
of  the  term  at  which  the  sentence  was  rendered,  the  court  can  neither  amend 
it  nor  vacate  it  and  pronounce  a  new  sentence.  Its  power  in  this  regard 
ceases  upon  the  expiration  of  the  term.4  An  attempted  amendment  at  a 
subsequent  term  is  simply  void  and  of  no  effect,  and  does  not  avoid  the 
original  sentence.5 

II.  Punishment  —  1.  Definition.  —  Punishment,  in  criminal  law,  is  any  pain, 
penalty,  suffering,  or  confinement  inflicted  upon  a  person  by  the  authority  of 
the  law  and  the  judgment  and  sentence  of  a  court,  for  some  crime  or  offense 
committed  by  him,  or  for  his  omission  of  a  duty  enjoined  by  law.0 


Parker  v.  State,  51  Miss.  535;  People  v.  Duffy, 
5  Barb.  (N.  Y.)  205.  But  see  State  v.  Butler. 
72  Md.  98. 

As  to  When  Sentence  Is  in  Execution  where  a 
fine  is  imposed,  see  In  re  Habeas  Corpus,  5 
Ohio  Dec.  571,  7  Ohio  N.  P.  604. 

1.  Remission  of  Part  of  Punishment. —  In  the 

Matter  of  Brittain,  93  N.  Car.  587  ;  Ammon  v. 
Johnson,  2  Ohio  Cir.  Dec.  149.  See  also  hi  re 
Graves,  117  Fed.  Rep.  798;  Plain  v.  State,  60 
Ga.  284;  People  v.  Dane.  8r  Mich.  36:  State  v. 
Whitt,  117  N.  Car.  804;  State  v.  Crook,  115  N. 
Car.  760.  But  see  People  v.  Duffy,  5  Barb. 
(N.  Y.)  205  ;  Com.  v.  Mayloy,  57  Pa.  St. 
299. 

2.  Vacation  and  Resentence  After  a  Void  Sen- 
tence. —  U.  S.  v.  Harman,  68  Fed.  Rep.  472 ; 
People  v.  Dane,  81  Mich.  36.  And  see  Ex  p. 
Lange,  18  Wall.  (U.  S.)  174. 

Sentence  Void  in  Part. —  Where  the  court  in 
sentencing  a  prisoner  has  exceeded  its  juris- 
diction by  enforcing  the  punishment  in  a  dif- 
ferent mode  or  place  than  that  provided  by 
law,  the  sentence  to  that  extent  is  void,  and 
the  court  may.  even  after  the  execution  of  the 
sentence  has  commenced,  correct  the  defect 
therein.  In  re  Bonner.  151  U.  S.  242.  See  also 
In  re  Graves,  117  Fed.  Rep.  798;  Ex  p.  Gray, 
77  Mo.  160.  But  see  State  v.  Gray,  37  N.  J. 
L.  368. 

3.  Vacation  and  Resentence  after  Erroneous 
Sentence.  —  Ex  p.  Lange.  18  Wall.  (U.  S.)  163; 
State  v.  Addy,  43  N.  J.  L.  113,  39  Am.  Rep. 
547.  See  also  Matter  of  Mason,  8  Mich.  70 ; 
Ex  p.  Gray,  77  Mo.  160;  In  re  Jones,  35  Neb. 
499. 

4.  Amendment,  Vacation,  and  Resentence  Subse- 
quent to  Term  of  Rendition  —  England.  —  Rex 
v.  Walcot,  Comb.  369,  2  Salk.  632. 

United  States.  —  U.  S.  v.  Pile,  130  U.  S. 
280 ;  U.  S.  v.  Malone,  9  Fed.  Rep.  897  ;  Ex  p. 
Friday,  43  Fed.  Rep.  916.  See  also  U.  S.  v. 
Patterson,  29  Fed.  Rep.  775. 

Alabama.  —  Ex  p.  State.  94  Ala.  431. 

Colorado.  —  Klink  v.  People,  16  Colo.  467. 


Illinois.  —  People  v.  Whitson,  74  111.  20. 

Kansas.  —  Matter  of  Black,  52  Kan.  64,  39 
Am.  St.  Rep.  331  ;  In  re  Beck,  63  Kan.  57. 

Massachusetts.  —  Com.  v.  Foster,  122  Mass. 
317,  23  Am.  Rep.  326. 

Mississippi. —  Parker  v.  State,  51  Miss.  535. 

Missouri.  —  State  v.  Williams,  141  Mo.  316. 

New  lersey.  —  State  v.  Gray,  37  N.  J.  L. 
368;  State  v.  Addy,  43  N.  J.  L.  116,  39  Am. 
Rep.  547. 

North  Carolina.  —  State  v.  Bennett,  4  Dev. 
&  B.  L.  (20  N.  Car.)  43. 

Pennsylvania.  —  Com.  v.  Mayloy,  57  Pa.  St. 
291;  Dyott  v.  Com.,  5  Whart.  (Pa.)  67; 
White's  Application,  30  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  251  ;  Com.  v.  Patterson,  1  Susq.  Leg. 
Chron.  (Pa.)  73;  Com.  v.  Keeper  of  Work- 
house, 6  Pa.  Super.  Ct.  420. 

Tennessee.  —  Whitney  v.  State,  6  Lea 
(Tenn.)  247. 

Virginia.  —  Pifer  v.  Com.,  14  Gratt.  (Va.) 
7 1 0. 

As  to  the  Rule  under  the  Peculiar  Provisions  of 

Certain  Massachusetts  Statutes  (Stat.  1895,  c.  469  ; 
Stat.  1897,  c.  490),  see  Com.  v.  O'Brien,  175 

Mass.  37. 

Sentence  After  Discharge  of  Prisoner  upon  Com- 
pliance with  Conditional  Suspension  of  Sentence. 

—  State  v.  Addy,  43  N.  J.  L.  113,  39  Am.  !\'ep. 
547.  See  also  State  v.  Warren.  92  N.  Car. 
825 ;  Com.  v.  Keeper  of  Workhouse,  6  Pa. 
Super.  Ct.  420.  But  see  State  v.  Crook,  115 
N.  Car.  760:  State  v.  Whitt,  117  N.  Car.  804; 
Com.  v.  Dunleavy,  r6  Pa.  Super.  Ct.  380. 

5.  Attempted  Amendment  Does  Not  Avoid  Orig- 
inal Sentence. —  Eisner  v.  Shrigley,  80  Iowa  30. 

6.  Punishment  Defined. —  Black's  L.  Diet. 
See  also  In  re  Sing  Lee,  54  Fed.  Rep.  334 ; 
Gunning  7'.  People,  86  111.  App.  178;  State  v. 
Wnlbridge,  119  Mo.  390,  41  Am.  St.  Rep.  663. 

Other  Definitions.  —  Ex  p.  Garland,  4  Wall. 
(U.  S.)  393,  per  Miller,  J.,  dissenting ;  In  re 
Thompson,  117  Mo.  89.  38  Am.  St.  Rep.  639; 
People  v.  Court  Sess.,  (Supm.  Ct.  Spec.  T.)  8 
N.  Y.  Crim.  355  :  People  v.  State  Prison,  66  N. 
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Punishment.  SENTENCE  AND  PUNISHMENT.     Power  of  Legislature. 

2.  Object  of  Inflicting  Punishment.  —  When  a  court  of  justice  awards  punish- 
ment for  a  breach  of  the  law,  the  object  is  not  vengeance.  The  purpose  is  to 
deter  the  person  who  has  broken  the  law  from  a  repetition  of  his  act,  and  to 
deter  other  persons  also  from  committing  similar  breaches  of  the  law.1 

3.  Sources  from  Which  Right  to  Punish  Arises.  —  By  the  common  law  all 
offenses  against  the  social  body  were  recognized,  and  punishments  provided 
therefor.  But  now,  both  in  England  and  in  the  United  States,  many  offenses 
are  defined  and  their  punishments  fixed  by  statute,  or  punishments  different 
from  those  provided  by  the  common  law  are  prescribed  for  common-law 
offenses.  The  purpose  and  tendency  of  most  of  this  legislation  have  been  to 
mitigate  the  severe  and  sometimes  brutal  rigor  of  the  common  law.  In  juris- 
dictions where  the  common  law,  as  it  relates  to  things  criminal,  is  in  force,  it 
still  governs  to  the  extent  that  it  has  not  been  repealed  or  modified. 

Common  Law  in  United  States.  —  In  the  United  States  there  are  no  common- 
law  offenses  against  the  federal  government,2  and  in  some  of  the  states  also 
the  common  law,  so  far  as  it  relates  to  things  criminal,  is  not  recognized.3 
But  in  a  number  of  the  states  the  common  law,  in  regard  to  criminal  offenses 
and  the  punishment  to  be  inflicted  for  their  commission,  has  received  the 
recognition  of  the  courts.1 

4.  Power  of  Legislature  to  Prescribe  Punishment  —  a.  In  General.  —  The 
legislature  of  a  state,  in  prescribing  the  punishment  for  offenses,  cannot  violate 
any  constitutional  provision.  But  this  is  the  only  limitation  upon  its  power 
in  this  regard.5 

b.  Constitutional  Limitations  in  United  States.  —  In  the  United 
States,  by  the  Federal  Constitution  and  the  constitutions  of  the  several 
states,  some  salutary  restraints  are  imposed  upon  Congress  and  the  state  legis- 
latures in  respect  to  their  power  to  prescribe  punishments.  In  some  of  the 
states  involuntary  servitude,  except  as  a  punishment  for  crime  whereof  the 
party  shall  have  been  duly  convicted,  is  forbidden.6  The  enactment  of  ex 
post  facto  laws,  either  by  Congress  or  the  legislatures  of  the  several  states,  is 
expressly  prohibited  by  the  Federal  Constitution,  and  the  constitutions  of 

V.  342.    See  also  Bradley  v.  State,  in  Ga.  168,  Liquors  Is  Not  Punishment.  —  State  v.  Harris,  50 

78  Am.  St.  Rep.  157.  Minn.  128. 

The  Words  "  Penalty,"  "  Liability,"  and  "For-  Fine  of  Which  Informer  or  Prosecutor  Is  Entitled 

feiture "  Are  Sometimes  Used  as  Synonymous  with  to   Part.  —  Though  it  is  provided  by  statute 

"Punishment." — U.  S.  v.  Ulrici,  3  Dill.  (U.  S.)  that  upon  conviction  under  an  indictment  for  a 

532,  28  Fed.  Cas.  No.  16,594;  U.  S.  v.  Reisinger,  criminal  offense  the  informer  or  prosecutor  shall 

128  U.  S.  402;  Huntington  v.  Attrill,  146  U.  S.  be  entitled  to  a  part  of  the  fine  imposed,  such 

667  ;  U.  S.  v.  Mathews,  23  Fed.  Rep.  74  ;  Brad-  fine  is  regarded  as  a  punishment  in  furtherance 

ley  v.  State,  in  Ga.  168,  78  Am.  St.  Rep.  157;  of  public  justice  rather  than  as  an  indemnity  or 

Gunning  v.  People,  86  111.  App.  174;  Feather-  compensation   to  the  informer   or  prosecutor, 

stone  v.  People,   194  111.  325;   State  v.  Wal-  U.  S.  v.  Murphy,  16  Pet.  (U.  S.)  203. 

bridge,  119  Mo.  390,  41  Am.  St.  Rep.  663.    Even  1.  Object  of  Inflicting  Punishment. —  Allen  v. 

in  connection  with  crimes  of  the  highest  grade.  Flood,  (1898)  A.  C.  131. 

U.  S.  v.  Reisinger,  128  U.  S.  402;  Featherstone  2.  See  the  title  Common  Law,  vol.  6,  p.  289. 

v.  People,  194  111.  325.    And  see  the  title  Fines  3.  See  the  title  Common   Law,   vol.  6,  p. 

and  Penalties,  vol.  13,  p.  52.  290. 

There  Is  a  Sense  in  Which  "  Punishment "  and  4.  Common  Law  Recognized  as  in  Force.  —  U.  S. 

"Fine"  Are  Synonymous.  —  Beggs  v.  State,  122  v.  Marshall,  6  Mackey  (D.  C.)   34;  State  v. 

Ind.  54.    See  also  Featherstone  v.  People,  194  Wilson,  2  Root  (Conn.)  62;  State  v.  Bosse,  8 

111.  325-  Rich.  L.  (S.  Car.)  276. 

Deprivation  or  Suspension  of  Any  Political  or  5.  Different  Degrees  of  Punishment  for  Same 

Civil  Right  for  past  conduct  is   punishment.  Offense   in   Different   Courts.  —  Scrinegrour  v. 

Cummings  v.  Missouri,  4  Wall.  (U.  S.)  277;  State,  1  Chand.  (Wis.)  48;  Matter  of  Mulhol- 

Ex  p.  Garland,  4  Wall.  (U.  S.)  333  ;  Matter  of  land,  97  Cal.  527. 

Dorsey,  7  Port.  (Ala.)  293  ;  Com.  v.  Jones,  10  Carving  Out  Offense  from  General  Law  and  In- 

Bush  (Ky.)  725.    See  State  v.  Jones,  82  N.  Car.  fiicting  Severer  Penalty.  —  Bork  v.  People,  91  N. 

685.  See  also  Barkers.  People,  3  Cow.  (N.  Y.)  Y.  5. 

686,  15  Am.  Dec.  322,  affirming  20  Johns.  (N.  Forfeiture  of  Citizenship  of  United  States.  — 
V.)  457.  Huber  v.  Reily,  53  Pa.  St.  112. 

Removal  from  Office  Is  Punishment.  —  Gunning  6.  As  to  What  Constitutes  a  Crime  within  the 

v.  People,  86  111.  App.  174,  meaning  of  sucli  a  provision,  see  Bergin's  Peti- 

Revocation  of    License  to  Sell   Intoxicating  tion,  31  Wis.  383. 
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most  of  the  states  contain  a  similar  provision.1  The  Federal  Constitution  and 
the  constitutions  of  nearly  all  the  states  provide  that  no  person  shall  be  subject 
for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb.3  The  inflic- 
tion of  "  cruel  and  unusual  "  punishments  is  prohibited  by  the  Federal  and  by 
most  of  the  state  constitutions,3  as  is  also  the  imposition  of  "  excessive 
fines."  4  A  requirement  that  is  found  in  some  of  the  state  constitutions  is 
that  all  penalties  shall  be  proportioned  to  the  nature  of  the  offense.5  Some 
of  the  constitutions  also  require  uniformity  of  penalty  for  the  same  offense.6 
Under  some  of  the  constitutions  the  death  penalty  is  restricted  to  certain 
specified  crimes.7 

5.  Character  and  Extent  of  Punishment  —  a.  FOR  Felonies  —  (i)  At  Com- 
mon Law  —  (a)  in  General.  —  At  common  law  the  usual  punishment  for  felonies 
was  death  by  hanging.** 

(b)  Benefit  of  Clergy  —  aa.  In  England.  —  The  extreme  severity  of  punishing  so 
many  offenses,  some  of  them  of  no  great  magnitude,  by  the  infliction  of  capital 
punishment  was  somewhat  mitigated  by  the  right  which  a  convicted  person 
had  to  plead  the  benefit  of  clergy.9  In  England  benefit  of  clergy  was 
abolished  in  the  reign  of  George  the  Fourth.10 

H.  In  United  States.  —  In  the  United  States  some  comparatively  early 
cases,  in  a  few  of  the  states,  recognized  the  plea  of  benefit  of  clergy  as  a  part 
of  their  common  law. 11  But  in  Indiana  it  has  been  held  that  benefit  of  clergy 
is  not  a  common-law  privilege,13  and  in  a  number  of  the  states  the  plea  has 
been  abolished  by  statute.13 

(2)  By  Statute.  —  In  the  United  States,  under  the  federal  statutes  and  the 
statutes  of  the  several  states,  very  few  felonies  are  now  punishable  by  death; 
imprisonment,  usually  "  at  labor  "  or  "  at  hard  labor,"  being  the  punishment 
generally  prescribed.14 

Transportation.  —  By  statute  in  England  some  felonies  are  punishable  by 
transportation.15  This  punishment  was  unknown  to  the  common  law,16  and 
it  has  not  been  introduced  into  the  United  States.  Where  an  English  statute 
made  of  force  in  one  of  the  United  States  contains  a  provision  that  a  felon 


1.  See  the  title  Ex  Post  Facto  Laws,  vol.  12, 
P-  525- 

2.  See  the  title  Jeopardy,  vol.  17,  p.  580. 

8.  See  the  title  Cruel  and  Unusual  Pun- 
ishment, vol.  8,  p.  436. 

4.  See  the  title  Fines  and  Penalties,  vol. 
13,  P.  60. 

5.  Penalty  Proportioned  to  Nature  of  Offense.  — 

This  constitutional  requirement  is  not  violated 
by  a  statute,  the  primary  object  of  which  is  the 
reformation  of  minors  convicted  of  crime,  which 
in  substance  provides  that  where  a  minor  is 
convicted  of  a  crime  he  shall  be  imprisoned  in 
the  state  reformatory  for  the  maximum  term 
provided  by  law  for  the  crime.  People  v.  State 
Reformatory,  148  111.  413. 

6.  Constitutionality  of  General  Law  Upheld  Not- 
withstanding Municipal  Ordinances  Prescribing 
Smaller  Penalty.  —  Johnson  v.  People,  6  Colo. 
App.  163. 

Act  Establishing  Reform  School  for  Minor 
Offenders.  —  See  Ex  p.  Liddell,  93  Cal.  633 ; 
£.i-  p.  Nichols,  110  Cal.  651. 

7.  Death  Penalty.  —  State  v.  Wright,  89  N. 

Car.  507. 

8.  Common-law  Punishment  for  Felonies.  —  4 

Black.  Com.  98 ;  State  v.  Scott,  1  Hawks  (8  N. 
Car.)  24. 

9.  Benefit  of  Clergy. —  See  Benefit  of  Clergy, 
vol.  3,  p.  1035  et  seq.  And  see  Rex  v.  Byford, 
R.  &  R.  C.  C.  521  ;  Kingston's  Case,  1  Leach 


C.  C.  146;  Rex  v.  Mouncer,  2  Leach  C.  C.  567; 
Armstrong  v.  LTsle,  12  Mod.  109;  Searle  v. 
Williams,  Hob.  288. 

10.  7  and  8  Geo.  IV.,  c.  28,  §  6. 

11.  Benefit  of  Clergy  Recognized  as  Part  of  Com- 
mon Law.  —  See  Benefit  of  Clergy,  vol.  3, 
p.  1035.  See  also  State  v.  Carroll,  2  Ired.  L. 
(24  N.  Car.)  257;  State  v.  Jernigan,  3  Murph. 
(7  N.  Car.)  12;  State  v.  Bosse,  8  Rich.  L.  (S. 
Car.)  276. 

12.  Rule  in  Indiana.  —  Fuller    v.    State,  1 

Blackf.  (Ind.)  63. 

13.  Plea  Abolished  by  Statute.  —  See  State  v. 
Bilansky,  3  Minn.  169.  And  see  the  constitu- 
tions and  statutes  of  the  several  states. 

14.  Statutory  Punishment  for  Felonies. —  People 
v.  Brooks,  65  Cal.  300;  In  re  Pratt,  19  Colo. 
138;  People  v.  House  of  Refuge,  22  N.  Y.  App. 
Div.  254.  And  see  the  statutes  in  the  several 
states. 

15.  Transportation  Statutory  Punishment  in 
England.  —  Rex  v.  Lewis,  1  Moody  372  ;  Rex 
v.  Hope,  1  Moody  396  ;  Bullock  v.  Dodds,  2  B. 
&  Aid.  258. 

16.  Unknown  to  Common  Law.  —  2  Hawk.  P.  C, 
c.  33,  §  137- 

Perpetual  Banishment.  —  In  the  absence  of  a 
statute  authorizing  it,  perpetual  banishment 
from  the  state  cannot  be  imposed  as  a  punish- 
ment for  crime.  State  v.  Baker,  58  S.  Car. 
111. 
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may  elect  to  be  transported,  the  statute  will  be  enforced  as  if  there  were  no 
such  provision  in  it.1 

b.  For  Misdemeanors  —  (i)  At  Common  Law. — At  common  law  the 
ordinary  punishment  for  a  misdemeanor  is  fine  or  imprisonment,  or  both,  in 
the  discretion  of  the  court.2  Where  imprisonment  is  imposed,  its  duration 
is  at  the  discretion  of  the  court,3  but  the  better  opinion  seems  to  be  that  the 
discretion  in  this  case  is  not  unlimited,  and  that  imprisonment  for  life  cannot 
be  inflicted,4  nor  can  a  fine  be  imposed  to  the  extent  of  the  offender's  goods 
and  chattels.5 

In  Certain  Aggravated  Cases  of  Misdemeanor  corporal  inflictions  might  have  been 
added  to  fine  and  imprisonment.6  The  general  rule  was  that  the  punishment 
of  all  infamous  crimes  should  be  disgraceful;  as  the  pillory  for  every  species 
of  crimen  falsi,  as  forgery,  perjury,  and  other  offenses  of  the  same  kind.7 
Whipping  was  more  peculiarly  appropriate  to  petit  larceny,  and  to  crimes 
which  betray  a  meanness  of  disposition  and  a  deep  taint  of  moral  depravity.8 
In  the  United  States  the  pillory  is  obsolete  as  a  punishment,  and  whipping  is 
rarely,  if  ever,  inflicted  in  the  absence  of  a  statute  authorizing  it. 

Common  Scold.  —  The  usual  common-law  punishment  for  a  common  scold  was 
ducking.9  But  it  has  been  held  that  the  court  was  not  bound  to  inflict  this 
penalty,  but  might  impose  fine  and  imprisonment,  as  in  the  case  of  other 
misdemeanors.10    Ducking  as  a  punishment  is  now  obsolete.11 

(2)  By  Statute.  —  In  the  United  States  the  usual  statutory  punishment  for 
misdemeanors  is  fine  or  imprisonment,  or  both.12  But  the  discretion  of  the 
court,  both  as  to  the  amount  of  the  fine  and  the  length  of  the  imprisonment, 
is  generally  limited  within  a  specified  maximum.13 

Incapacity  to  Hold  Public  Office.  —  A  punishment  that  is  sometimes  provided  by 
statute  for  a  certain  class  of  misdemeanors  is  incapacity  to  hold  public  office.14 

c.  For  Attempts  to  Commit  Felonies  or  Misdemeanors  —  (1)  At 
Common  Law,  for  Attempt  to  Commit  Misdemeatior.  —  At  common  law  the 
punishment  for  an  attempt  to  commit  a  misdemeanor  is  fine  or  imprisonment, 
or  both,  at  the  discretion  of  the  court,  but  where  the  penalty  for  an  offense 
is  fixed  by  statute,  it  is  improper  to  impose  as  great  a  penalty  for  an  attempt 
to  commit  the  offense  as  is  prescribed  for  the  offense  itself. 15 

(2)  By  Statute.  —  In  the  United  States  probably  all  the  states  have  stat- 
utes prescribing  punishment  for  attempts  to  commit  certain  crimes.16  Under 

1.  Not  Introduced  into  United  States.  —  State  7.  Lewis  v.  Com.,  2  S.  &  R.  (Pa.)  551  ;  State 
v.  Bosse,  8  Rich.  L.  (S.  Car.)  276.    See  also      v.  Kearney,  1  Hawks  (8  N.  Car.)  53. 

State  v.  Kirkpatrick,  2  Brev.  (S.  Car.)  440.  8.  State  v.  Kearney,  1   Hawks  (8  N.  Car.) 

2.  Ordinary  Punishment  at  Common  Law.  —  U.  53. 

S.  v.  Royall,  3  Cranch.  (U.  S.)  620;  U.  S.  v.  9.  Common  Scold. — Reg.  v.  Foxby,  6  Mod. 

Marshall,  6  Mackey  (D.  C.)  34;  Cornelison  v.  11. 

Com.,  84  Ky.  583  [explaining  Com.  v.  Simmons,  10.  U.  S.  v.  Royall,  3  Cranch  (U.  S.)  620. 

6  J.  J.  Marsh.  (Ky.)  614]  ;  Atchison  v.  State,  13  11.  U.  S.  v.  Royall,  3  Cranch  (U.  S.)  620. 

Lea  (Tenn.)  275  ;  Ex  p.  Garrison,  36  W.  Va.  12.  See  the  statutes  in  the  several  states. 

686.  13.  Discretion  of  Court  Generally  Limited.  — 

3.  U.  S.  v.  Marshall,  6  Mackey  (D.  C.)  34.  Ex  p.  Ah  Cha,  40  Cal.  426 ;  State  v.  Mulkey, 

4.  State  v.  Danforth,  3  Conn.  112;  Corneli-  (Idaho  1899)  59  Pac.  Rep.  17;  Matter  ot  Hal- 
son  v.  Com.,  84  Ky.  583.  lenbeck,   (Supm.  Ct.  Spec.  T.)  65  How.  Pr. 

5.  State  v.  Danforth,  3  Conn.  112.  (N.  Y.)  401. 

But  in  West  Virginia  it  has  been  held  that  Where  by  Statute  a  Felony  and  a  Misdemeanor 

there  is  no  limit  to  the  court's  discretion  as  to  Are  Both  Made  Punishable  by  a  Fine  and  Imprison- 

the  amount  of  the  fine  or  the  length  of  the  im-  ment,  they  cannot  be  said  to  be  punishable  in 

prisonment,  except  such  as  is  imposed  by  con-  the  same  manner  if  the  extent  of  the  imprison- 

stitutional  or  statutory  enactment.    Ex  p.  Gar-  ment  limited  to  each  is  different,  although  the 

rison,  36  W.  Va.  686.  court  may  in  its  discretion  make  the  time  in 

And  in  an  Old  English  Case,  one  found  guilty  of  both  identical.    Com.  v.  McConnell,  2  Pittsb. 

a  misdemeanor  was  sentenced  to  perpetual  im-  (Pa.)  210. 

prisonment.    Wrennums'  Case,  Popham  135.  14.  Barker  v.  People,  20  Johns.  (N.  Y.)  457. 

6.  Corporal  Inflictions  in  Aggravated  Cases.  —  15.  Attempt  to  Commit  Misdemeanor.  —  Com.  v. 
Rex  v.  Thanet,  1  East  P.  C.  408,  2  East  P.  C.  Jones,  22  Pittsb.  Leg.  J.  (Pa.)  55. 

838;  Oldfield's  Case,  12  Coke  71.  16.  See  the  statutes  in  the  several  states. 
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the  provisions  of  some  of  these  statutes  an  attempt  is  punishable  in  the  same 
manner  as  the  crime  itself.1  Usually,  however,  the  penalty  imposed  for  the 
attempt  is  less  than  that  prescribed  for  the  crime  attempted.3 

d.  Under  Prohibitive  Statutes  Imposing  No  Penalty.  —  In  those 
jurisdictions  where  the  common  law,  so  far  as  it  relates  to  crimes,  is  not  recog- 
nized,3 if  a  statute  is  merely  prohibitive,  without  imposing  any  penalty  for  a 
violation  of  its  prohibition,  the  prohibited  act  cannot  be  punished  as  at  com- 
mon law.4  But  in  jurisdictions  where  the  common  law  is  in  force,  the  com- 
mon-law penalty  for  a  misdemeanor,  that  is,  fine  or  imprisonment,  or  both,  at 
the  discretion  of  the  court,5  will  attach  to  the  violation  of  such  a  prohibitive 
act;  and  this  is  also  the  penalty  in  such  jurisdictions  where  a  statute  declares 
an  act  to  be  a  misdemeanor  without  fixing  a  punishment  therefor.6 

e.  Construction  of  Statutory  Provisions.  —  Statutes  prescribing 
punishment  are  strictly  construed.7  They  are  never  construed  against  an 
accused  or  convicted  person  beyond  their  literal  and  obvious  meaning.8  If  a 
statute  creating  or  increasing  a  penalty  is  capable  of  two  constructions,  that 
construction  which  operates  in  favor  of  life  or  liberty  is  to  be  adopted.9 
Many  of  the  peculiar  provisions  of  penal  statutes  having  relation  to  the 
character  and  extent  of  the  punishment  to  be  imposed  for  certain  crimes  have 
received  the  interpretation  of  the  courts. 10 


1.  Brownlow  v.  State,  112  Ga.  405. 

2.  Not  Exceeding  Half  Longest  Term  Prescribed 
for  Offense  Attempted.  —  People  v.  Gardner,  98 
Cal.  127.  See  also  In  re  De  Camp,  15  Utah 
158. 

Attempts  to  Commit  Offenses  Punishable  by  Im- 
prisonment Within  Certain  Limits  of  Time.  — 

Miller  v.  State,  58  Ga.  200. 

A  statute  which  prescribes  the  punishment 
for  attempts  to  commit  crimes  which  are  pun- 
ishable by  imprisonment  for  not  less  than  two 
years,  and  for  attempts  to  commit  crimes  pun- 
ishable by  imprisonment  for  not  more  than  one 
year,  does  not  apply  to  an  attempt  to  commit 
an  offense  punishable  by  imprisonment  for 
from  one  to  three  years.    Hill  v.  State,  53  Ga. 

For  the  Construction  of  the  Peculiar  Provisions 
of  Statutes  prescribing  the  punishment  for  at- 
tempts to  commit  certain  offenses,  see  also  Mc- 
Laughlin's Case,  107  Mass.  225;  O'Neil  v. 
People,  1  5  Mich.  275;  Mackay  v.  People, 
(Supm.  Ct.  Gen.  T.)  1  Park.  Crim.  (N.  Y.) 
459- 

3.  See  supra,  this  section,  Sources  from 
Which  Right  to  Punish  Arises. 

4.  Prohibitive  Statutes  Imposing  No  Penalty. — 
State  v.  Gaunt,  13  Oregon  115. 

5.  See  supra,  this  subsection,  For  Misde- 
meanors-—  At  Common  Law. 

6.  U.  S.  v.  Coolidge,  1  Gall.  (U.  S.)  488  ;  U. 
S.  v.  Marshall,  6  Mackey  (D.  C.)  34;  Atchison 
v.  State,  13  Lea  (Tenn.)  275;  Ex  p.  Garrison, 
36  W.  Va.  686. 

By  Statute  in  Arkansas,  Sand.  &  H.  Dig. 
Stat.  (1894),  §§  601,  2293,  2294,  if  a  statute  de- 
nounces certain  acts  as  a  crime  and  either  fixes 
no  punishment  therefor,  or  does  fix  the  punish- 
ment but  by  a  provision  that  is  invalid,  the  pun- 
ishment will  be  as  at  common  law,  with  certain 
limitations.    State  v.  Corbett,  61  Ark.  226. 

7.  Penal  Statutes  Strictly  Construed.  —  Gibson 
v.  State,  38  Ga.  571  ;  Hill  v.  State,  53  Ga.  125. 
And  see  the  title  Statutes. 

8.  Horner  v.  State,  1  Oregon  268. 

9.  Com.  v.  Martin,  17  Mass.  359. 


10.  Imprisonment  to  Enforce  Payment  of  Fine. — 

Matter  of  Mulholland,  97  Cal.  527 ;  Starry  v. 
State,  (Wis.  1902)  90  N.  W.  Rep.  1014. 

Statute  Imposing  Punishment  of  Hard  Labor.  — 
Bailey  v.  State,  87  Ala.  44. 

A  Statute  Providing  for  Confinement  in  the 
"  Workhouse  "  authorizes  confinement  therein 
at  hard  labor.    Durham  v.  State,  89  Tenn.  723. 

Statutes  Prescribing  Labor  for  County  as  Pun- 
ishment. —  Kirby  v.  State,  62  Ala.  51;  Screen 
v.  State,  107  Ga.  715;  Reabold  v.  State,  73  Miss. 
236;  State  v.  Weathers,  98  N.  Car.  685. 

As  to  the  Meaning  of  "  Public  Works  "  as  used 
in  the  Georgia  statute  in  force  in  1875,  au- 
thorizing convicts  to  be  sentenced  to  labor  on 
the  public  works,  see  Lark  -'.  State,  55  Ga.  435. 

Hiring  Out  Convicts. —  State  v.  Norwood,  93 
N.  Car.  578  ;  State  v.  Johnson,  94  N.  Car.  863. 

Illinois  Indeterminate  Sentence  Act. —  As  to 
offenses  to  which  the  provisions  of  the  Illinois 
Indeterminate  Sentence  Act  apply,  see  Towne 
v.  People,  89  111.  App.  258. 

Meaning  of  the  Word  "  Punishable "  as  used 
in  the  Indiana  Indeterminate  Sentence  Law, 
Laws  1897,  p.  219.  Hicks  v.  State,  150  Ind. 
293  ;  Zeilinski  v.  State,  150  Ind.  700. 

Under  a  Statute  Authorizing  Imprisonment  "  for 
Any  Number  of  Years,"  imprisonment  may  be 
imposed  for  one  or  more  whole  years  and  a 
fractional  part  of  another.  Allen  v.  People,  77 
111.  484. 

Where  a  Statute  Prohibits  Solitary  Imprison- 
ment Except  for  "  Prison  Discipline,"  such  im- 
prisonment cannot  be  imposed  as  a  punishment 
by  the  court,  but  only  by  the  warden  of  the 
prison  as  a  means  of  discipline.  State  v. 
Haynes,  74  Me.  161. 

Authority  to  Commute  Death  Penalty  to  Im- 
prisonment for  Life. —  Lewis  v.  State,  3  Head 
(Tenn.)  127;  Greer  v.  State,  3  Baxt.  (Tenn.) 
321  ;  Lancaster  v.  State,  91  Tenn.  267. 

Age  of  Offender.  —  Statutes  prescribing  dif- 
ferent punishments  for  offenders  of  different 
ages  have  been  held  to  refer  to  the  age  of  an 
offender  at  the  time  of  the  commission  of  the 
offense.    Monoughan  v.  People,  24  111.  340. 
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6.  Place  of  Imprisonment  —  a.  At  COMMON  Law.  —  As  has  previously  been 
stated,  death  is  the  common-law  penalty  for  nearly  all  felonies.1  Imprison- 
ment for  a  misdemeanor,  at  common  law,  must  be  in  a  jail.  It  cannot  be  in 
a  penitentiary,  unless  in  obedience, to  an  express  statutory  injunction.2 

b.  Under  Statutes  —  (i)  In  General — (a)  For  Felonies. —  In  the  United 
States  the  place  in  which  convicts  sentenced  to  imprisonment  shall  serve  their 
terms  is  generally  prescribed  by  statute.  Under  these  statutes  the  place  of 
imprisonment  for  felonies  not  capital  is  usually  the  state  prison  or  peni- 
tentiary,3 and  in  some  of  the  states  there  are  constitutional  provisions  or  stat- 
utes which  expressly  define  the  term  "felony"  to  mean  any  criminal  offense 
punishable  by  death  or  imprisonment  in  the  penitentiary  or  state  prison. 1 

(b)  For  Misdemeanors.  —  The  place  of  imprisonment  for  misdemeanors  under 
the  statutes  is  usually  the  county  jail,  as  it  is  at  common  law.5  But  in  many 
jurisdictions  the  statutes  have,  in  a  great  measure,  done  away  with  the  dis- 
tinction that  existed  at  common  law  between  a  felony  and  a  misdemeanor,  and 
have  provided  that  certain  misdemeanors  may  be  punished  by  imprisonment 
in  the  penitentiary.6 

(2)  Power  of  Legislature  to  Prescribe  Place  of  Imprisonment .  —  As  has  pre- 
viously been  stated,  the  legislature  of  a  state  has,  within  constitutional  bounds, 
an  unlimited  discretion  in  imposing  punishments  for  crimes.7  It  may,  there- 
fore, so  long  as  it  violates  no  constitutional  enactment,  make  whatever  pro- 
vision it  sees  fit  as  to  the  place  in  which  imprisonment  for  an  offense  shall  be 
served.8  Thus,  if  there  be  no  constitutional  provision  to  the  contrary,  it  may 
provide  that  a  misdemeanor  may  be  punished  by  confinement  in  the  peni- 


Statute  Conferring  Concurrent  Jurisdiction  on 
Police  Courts  Held  Restrictive  as  to  Punishment.  — 

Com.  v.  Griffin,  105  Mass.  185. 

Meaning  of  the  Term  "  Other  Corporal  Punish- 
ment," as  used  in  a  North  Carolina  statute. 
State  v.  Wright,  89  N.  Car.  507. 

Meaning  of  the  Word  "  Forfeit "  when  used  to 
denote  a  punishment  for  a  statutory  crime. 
Ex  p.  Alexander,  39  Mo.  App.  108. 

For  the  Construction  of  the  Peculiar  Provisions 
of  Penal  Statutes  having  relation  to  the  char- 
acter and  extent  of  the  punishment  to  be  im- 
posed for  certain  crimes,  see  also : 

United  States.  —  U.  S.  v.  Paul,  6  Pet.  (U. 
S.)  141  ;  U.  S.  v.  Barnaby,  51  Fed.  Rep.  20. 

Alabama.  —  Steele  v.  State,  61  Ala.  213; 
Washington  v.  State,  63  Ala.  189;  Bailey  v. 
State,  87  Ala.  44 ;  Zaner  v.  State,  90  Ala.  65 1  ; 
Ex  p.  Brown,  102  Ala.  179;  Evans  v.  State,  109 
Ala.  11. 

California.  —  People  v.  Brooks,  65  Cal.  300  ; 
People  v.  Winthrop,  118  Cal.  85. 

Connecticut.  —  State  v.  Grady,  34  Conn.  118. 

Illinois.  —  Hankins  v.  People,  106  111.  628. 

Kansas.  —  State  v.  Carlyle,  33  Kan.  716; 
State  v.  Kornstett,  62  Kan.  221. 

Kentucky.  —  Sneed  v.  Com.,  6  Dana  (Ky.) 
338. 

Louisiana.  —  State  v.  Lewis,  3  La.  Ann.  398  ; 
State  v.  Myhand,  12  La.  Ann.  504;  State  v. 
Arnault,  52  La.  Ann.  1079. 

Massachusetts.  —  Lane  v.  Com.,  161  Mass. 
120;  Wilde  v.  Com.,  2  Met.  (Mass.)  408; 
Stevens  v.  Com.,  4  Met.  (Mass.)  360. 

Mississippi.  —  Reabold  v.  State,  73  Miss.  236. 

Missouri.  —  State  v.  Jones,  86  Mo.  623. 

Nezv  Jersey.  —  State  v.  Berry,  9  N.  J.  L. 
374- 

North  Carolina.  —  State  v.  Kearney,  1  Hawks 
(8  N.  Car.)  53. 
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New  York. — •  Bork  v.  People,  91  N.  Y.  5; 
People  v.  Raymond,  96  N.  Y.  38,  affirming  32 
Hun  (N.  Y.)  123;  Doyle's  Case,  (Supm.  Ct.) 
19  Abb.  Pr.  (N.  Y.)  269;  Case  of  Twelve  Com- 
mitments, (C.  PI.)   19  Abb.  Pr.  (N.  Y.)  394; 
People  v.  House  of  Refuge,  22  N.  Y.  App.  Div. 
254;  Niles  v.  People,  (N.  Y.)  4  Am.  L.  J.  507. 
Ohio.  —  Ex  p.  Clark,  50  Ohio  St.  649. 
Oregon.  —  Howell  v.  State,  i  Oregon  241. 
South  Carolina.  —  State  v.  Turner,  18  S.  Car. 
103;  State  v.  Boyd,  35  S.  Car.  269. 

Virginia.  —  Com.  v.  Shelton,  2  Va.  Cas.  384  ; 
Aldridge  v.  Com.,  2  Va.  Cas.  447 ;  Com.  v. 
Ryan,  2  Va.  Cas.  476. 

1.  See  supra,  this  section,  Character  and  Ex- 
tent of  Punishment  —  For  Felonies — At  Com- 
mon Law  —  In  General. 

2.  Imprisonment  for  Misdemeanor.  —  U.  S.  v. 
Marshall,  6  Mackey  (D.  C.)  34;  Cornelison  v. 
Com.,  84  Ky.  583. 

3.  Place  of  Imprisonment  for  Felonies.  —  People 
v .  Brooks,  65  Cal.  300  ;  In  re  Pratt,  19  Colo. 
138;  People  v.  House  of  Refuge,  22  N.  Y.  App. 
Div.  254.  And  see  the  statutes  of  the  several 
states. 

4.  See  the  title  Criminal  Law,  vol.  8,  p.  281. 

5.  See  the  statutes  in  the  several  jurisdic- 
dictions. 

6.  Imprisonment  in  Penitentiary  for  Misde- 
meanors. ■ — Ex  p.  Geary,  2  Biss.  (U.  S.)  485; 
Thomas  v.  People,  113  111.  531;  Matter  of 
Hallenbeck,  (Supm.  Ct.  Spec.  T.)  65  How.  Pr. 
(N.  Y.)  401. 

7.  See  supra,  this  section,  Power  of  Legisla- 
ture to  Prescribe  Punishment. 

8.  Brown  v.  People,  75  N.  Y.  437. 
Power  of  Territory  to  Provide  for  Imprisonment 

of  Convicts  Outside  of  Territory.  —  In  re  Wil- 
son, 72  Fed.  Rep.  656  ;  Kingen  v.  Kelley,  3 
Wyo.  566;  McKinney  v.  State,  3  Wyo.  719. 
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tentiary.1  So  it  may  provide  different  places  of  punishment  for  the  same 
offense,  and  may  declare  that  persons  convicted  of  crime  by  the  courts  of  a 
certain  municipality  may  be  sentenced  to  imprisonment  in  a  penal  institution 
of  such  municipality,  although  a  person  convicted  of  the  same  offense  in  any 
other  part  of  the  state  cannot  be  imprisoned  in  such  institution.  Such  an 
enactment  is  not  violative  of  a  constitutional  inhibition  against  local  or  special 
laws  for  the  punishment  of  crimes  and  misdemeanors.2 

(3)  Statutes  Providing  for  Imprisonment  of  Minors  or  Persons  under 
Certain  Age.  —  In  many  of  the  United  States  there  are  statutes  providing  for 
the  imprisonment  of  minors  or  persons  under  a  certain  age  in  institutions 
where  special  facilities  are  afforded  for  the  education  and  reformation  of 
youthful  offenders.  These  institutions  are  usually  designated  reformatories,3 
reform  schools,4  or  houses  of  correction.5 

(4)  Imprisonment  of  Federal  Offenders  in  State  Jails  or  Penitentiaries.  — 
There  are  federal  statutes  authorizing  the  imprisonment,  in  a  state  jail  or 
penitentiary,  of  any  convict  sentenced  to  imprisonment  for  an  offense  against 
the  United  States,  "  for  a  period  longer  than  one  year,"  or  at  "  hard  labor," 
in  cases  where  the  use  of  such  jail  or  penitentiary  is  granted  by  the  state. 
Under  these  statutes  a  convict  cannot  be  imprisoned  in  a  state  penitentiary 
when  the  imprisonment  is  not  ordered  for  a  period  longer  than  one  year  or  at 
hard  labor.6  But  when  imprisonment  at  hard  labor  is  ordered  it  may  be  exe- 
cuted in  such  a  penitentiary,  though  it  be  for  a  period  less  than  one  year.7 
A  person  convicted  of  an  offense  against  the  United  States  may  be  lawfully 
imprisoned  in  the  jail  or  penitentiary  of  a  state,  though  the  state  has  not 
expressly  consented  to  such  imprisonment.  So  long  as  a  state  permits  such  a 
convict  to  remain  in  its  jail  or  penitentiary  as  a  prisoner  of  the  United  States, 
and  does  not  object  to  his  detention  by  its  officers,  he  is  rightfully  detained 
under  a  sentence  lawfully  passed.8  Some  of  the  states  have,  however,  by 
statute,  authorized  the  use  of  their  penitentiaries  as  places  of  confinement  for 
United  States  convicts.9 

(5)  Statutes  Prescribing  Imprisonment  Without  Specifying  Place.  —  Gen- 
erally, when  a  statute  prescribes  the  punishment  of  imprisonment  without 
specifying  the  place  thereof,  it  implies  imprisonment  in  the  common  jail  or 
prison  of  the  county.10 

(6)  Statutes  Prescribing  Imprisonment  in  Place  Not  Existing  in  State.  —  It 

1.  Thomas  v.  People,  113  111.  531.  8.  When  Consent  of  State  Will  Be  Implied.— 

2.  Different  Places  of  Punishment  for  Same  —  Ex  p.  Karstendick,  93  U.  S.  396.  See  also 
Offense. —  Ex  p.  Flood,  64  Cal.  251;  Ex  p.  Wil-      Ex  p.  Geary,  2  Biss.  (U.  S.)  485. 

Hams,  87  Cal.  78;  Ex  p.  Halsted,  89  Cal.  471  ;  9.  Statute  Held  to  Give  Consent  of  State  Legis- 

Matter  of  Ambrosewf,  109  Cal.  264.  lature  to  the  use  of  the  state  penitentiary  as  a 

3.  Reformatories.  —  Henderson  v.  People,  165  place  of  confinement  for  United  States  convicts. 
111.  607;  Cunningham  v.  People,  195  111.  550;  Ex  p.  Brooks,  29  Fed.  Rep.  83. 

Bloom  v.  State,  155  Ind.  292;  Ex  p.  Creel,  29  10.  Statutes  Prescribing  Imprisonment  Without 

Tex.  App.  439;  Ex  p.  Wood,  36  Tex.  Crim.  7.  Specifying  Place.  —  Brooks  v.  People,  14  Colo. 

4.  Reform  Schools.  —  Ex  p.  Liddell,  93  Cal.  413;  State  v.  McNeill,  75  N.  Car.  15;  State  v. 
633;  Ex  p.  Nichols,  110  Cal.  651;  State  v.  Norwood,  93  N.  Car.  578;  State  v.  Hord,  8  S. 
Hewes,  60  Kan.  765.  Car.  84.    See  also  State  v.  Welsh,  29  S.  Car.  8. 

5.  House  of  Correction.  —  Ex  p.  Williams,  87  In  a  state  where  by  statute  all  crimes  pun- 
Cal.  78.  See  the  title  Houses  of  Refuge  and  ishable  by  imprisonment  in  the  penitentiary  are 
Correction,  vol.  15,  p.  777.  declared  to  b'e  felonies,  a  statute  which  pro- 

6.  What  Punishment  Essential  to  Authorize  vides  as  the  punishment  for  an  offense  "  im- 
Imprisonment  in  State  Penitentiary. — Ex  p.  prisonment  not  more  than  one  year,"  with 
Karstendick,  93  U.  S.  396;  In  re  Mills,  135  U.  out  prescribing  the  place  of  imprisonment,  will 
S.  263;  In  re  Bonner,  151  U.  S.  242;  Matter  of  be  construed  to  create  only  a  misdemeanor 
De  Puy,  3  Ben.  (U.  S.)  307,  7  Fed.  Cas.  No.  punishable  by  imprisonment  in  a  jail.  Horner 
3,814,  2  Am.  L.  T.  130,  10  Int.  Rev.  Rec.  34,  4  v.  State,  1  Oregon  267. 

Am.  L.  Rev.  188,  16  Pittsb.  Leg.  J.  (Pa.)  121  ;  But  in  a  federal  case  it  was  held  that  where 

U.  S.  v.  Cobb,  43  Fed.  Rep.  570  ;  In  re  Bonner,  the  place  of  imprisonment  is  not  prescribed,  the 

57  Fed.  Rep.  184;  Haynes  v.  U.  S.,  (C.  C.  A.)  inference  is  that  the  court  has  power  to  desig- 

101  Fed.  Rep.  817.  nate  any  prison  within  the  jurisdiction  of  the 

7.  Ex  p.  Friday,  43  Fed.  Rep.  916.  court.    Ex  p.  Geary,  2  Biss.  (U.  S.)  485. 
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would  seem  that  a  statute  directing  punishment  to  be  inflicted  in  some  place 
of  confinement  which  has  no  existence  in  the  state  is  not  void,  but  merely 
inoperative  until  such  place  of  confinement  is  provided.1 

(7)  Construction  of  Statutes.  —  Many  of  the  peculiar  provisions  of  statutes 
relating  to  the  place  of  imprisonment  of  persons  convicted  of  crime  have 
received  the  interpretation  of  the  courts.2 

7.  Conformity  of  Punishment  to  Statute  Prescribing  It  —  a.  In  General. — 
Undoubtedly,  as  a  general  rule,  where  the  punishment  for  a  crime  is  fixed  by 
statute  the  punishment  inflicted  must  conform  thereto,  and  a  judgment  which 
does  not  so  conform  is  erroneous,  and  this  whether  the  crime  is  a  statutory 
one  or  a  common-law  offense  for  which  the  punishment  has  been  changed  by 
statute.3    According  to  the  prevailing  doctrine,  this  is  so  though  the  departure 


1.  People  v.  Borges,  (N.  Y.  Gen.  Sess.)  6 
Abb.  Pr.  (N.  Y.)  132. 

As  to  whether  a  statute  authorizing  the 
court,  in  its  discretion,  to  impose  as  punishment 
for  an  offense  confinement  either  in  the  peni- 
tentiary or  state  prison  is  inoperative  in  those 
counties  which  have  no  penitentiary,  query. 
People  v.  Borges,  (N.  Y.  Gen.  Sess.)  6  Abb. 
Pr.  (N.  Y.)  132. 

Effect  of  Failure  of  Legislature  to  Provide  In- 
stitution Required  by  Constitution.  —  Willard  v. 
Com.,  96  Ky.  148. 

2.  Place  of  Imprisonment  Where  There  Is  No 
Suitable  Jail  in  County  where  conviction  is  had 
under  provisions  of  an  Illinois  statute.  Mul- 
linix  v.  People,  76  111.  211  ;  Dyer  v.  People,  84 
111.  624. 

Imprisonment  of  Women  in  House  of  Refuge.  — 
People  v.  House  of  Refuge,  22  N.  Y.  App.  Div. 
254- 

Power  of  the  Court  under  Certain  Federal 
Statutes  to  prescribe  the  place  of  imprisonment. 
Ex  p.  Geary,  2  Biss.  (U.  S.)  485. 

Power  of  Attorney-General  of  the  United  States 

as  to  the  place  of  imprisonment  of  convicts. 
U.  S.  v.  Marshall,  6  Mackey  (D.  C.)  34,  over- 
ruling U.  S.  v.  Buell,  1  Mac  Arthur  (D.  C.) 
502. 

Change  in  Place  of  Imprisonment.  — U.  S.  v. 
Greenwald,  64  Fed.  Rep.  6 ;  Rich  v.  Chamber- 
lain, 104  Mich.  436,  107  Mich.  381  ;  Pember's 
Case,  1  Whart.  (Pa.)  439. 

For  the  Construction  of  the  Peculiar  Provisions 
of  Certain  Statutes  relating  to  the  place  of  im- 
prisonment of  convicted  persons,  see  also : 

United  States.  —  Schwab  v.  Berggren,  143  U. 
S.  442;  In  re  Osterhaus,  18  Fed.  Cas.  No. 
10,609;  U.  S.  v.  Cobb,  43  Fed.  Rep.  570;  Exp. 
Friday,  43  Fed.  Rep.  916. 

Alabama.  —  Steele  v.  State,  61  Ala.  213; 
Washington  v.  State,  63  Ala.  189  ;  Gunter  v. 
State,  83  Ala.  96. 

California.  —  Ex  p.  Flood,  64  Cal.  251;  Exp. 
Williams,  87  Cal.  78. 

Kansas.  —  State  v.  Kornstett,  62  Kan.  221. 

Maryland.  —  Bond  v.  State,  78  Md.  523. 

Massachusetts.  —  Shepherd  v.  Com.,  2  Met. 
(Mass.)  419;  Stevens  v.  Com.,  4  Met.  (Mass.) 
360;  Lane  v.  Com.,  161  Mass.  120. 

Michigan.  —  Elliott  v.  People,  13  Mich.  365; 
Dorsey  v.  People,  37  Mich.  382 ;  Wesley  v. 
People,  37  Mich.  384;  People  v.  Gobies,  67 
Mich.  475  ;  Matter  of  Silverthorn,  73  Mich.  644; 
People  v.  Smith,  107  Mich.  584. 

Nezv  York.  —  People  v.  Liscomb,  3  Hun  (N. 
Y.)  760;  Matter  of  Cavanagh,  (Supm.  Ct.)  10 


How.  Pr.  (N.  Y.)  27;  Matter  of  Wacher, 
(Supm.  Ct.  Spec.  T.)  62  How.  Pr.  (N.  Y.)  352; 
People  v.  Coffee,  (Supm.  Ct.  Gen.  T.)  62  How. 
Pr.  (N.  Y.)  44s  ;  Dempsey  v.  People,  (Supm. 
Ct.  Gen.  T.)  5  Park.  Crim.  (N.  Y.)  85. 

North  Carolina.  —  State  v.  McNeill,  75  N. 
Car.  15. 

Ohio.  —  Kimbleawecz  v.  State,  51  Ohio  St. 
228. 

Pennsylvania.  —  Reddill's  Case,  1  Whart. 
(Pa.)  445 ;  Barlow  v.  Com.,  3  Binn.  (Pa.)  1  ; 
Com.  v.  Zelt,  138  Pa.  St.  615. 

South  Carolina.  —  State  v.  Turner,  18  S.  Car. 
103 ;  State  v.  Welsh,  29  S.  Car.  4 ;  State  v. 
Boyd,  35  S.  Car.  269. 

Texas.  —  Ex  p.  Creel,  29  Tex.  App.  439  ;  Ex  p. 
Wood,  36  Tex.  Crim.  7. 

Wisconsin.  —  Davies  v.  State,  72  Wis.  54. 
Wyoming.  —  Territory  v.  Nelson,  2  Wyo.  346. 
3.  Punishment  Must  Conform  to  Statute  Pre- 
scribing It  —  England.  —  Reg.  v.  Deane,  2  Q.  B. 
D.  305,  46  L.  J.  M.  C.  155,  36  L.  T.  N.  S.  31, 
13  Cox  C.  C.  386;  Reg.  v.  Willis,  L.  R.  1  C.  C. 
363,  41  L.  J.  M.  C.  102,  26  L.  T.  N.  S.  485,  20 
W.  R.  632,  12  Cox  C.  C.  192. 

United  States.  —  In  re  Pridgeon,  57  Fed. 
Rep.  200;  In  re  Christian,  82  Fed.  Rep.  199; 
In  re  Mills,  135  U.  S.  263;  Haynes  v.  U.  S., 
(C.  C.  A.)  101  Fed.  Rep.  817;  In  re  Graham, 
138  U.  S.  461  ;  In  re  Bonner,  151  U.  S.  242; 
Ex  p.  Geary,  2  Biss.  (U.  S.)  485. 

Alabama.  —  De  Bardelaben  v.  State,  50  Ala. 
179;  Ex  p.  Montgomery,  79  Ala.  275;  Ex  p. 
Anniston,  84  Ala.  21. 

California.  —  Ex  p.  Ah  Cha,  40  Cal.  426 ; 
People  v.  Brooks,  65  Cal.  295  ;  Ex  p.  Sylvester, 
81  Cal.  199. 

Florida.  —  Ex  p.  Martini,  23  Fla.  343. 
Georgia. —  Screen  v.  State,  107  Ga.  715. 
Indiana.  —  Miller  v.  State,  149  Ind.  607. 
Louisiana.  —  Homer    v.    Blackburn,    27  La. 
Ann.  544. 

Massachusetts.  —  Wilde  v.  Com.,  2  Met. 
(Mass.)  408;  Shepherd  v.  Com.,  2  Met.  (Mass.) 
419;  Smith  v.  Com.,  178  Mass.  340. 

Michigan.  —  Elliott  v.  People,  13  Mich.  365; 
O'Neil  v.  People,  15  Mich.  275  ;  Dorsey  v.  Peo- 
ple, 37  Mich.  382;  Brownbridge  7'.  People,  38 
Mich.  751;  Donnoly  v.  People,  38  Mich.  756; 
Matter  of  Silverthorn,  73  Mich.  644. 

Mississippi.  —  Reabold  v.  State,  73  Miss. 
236. 

Missouri.  —  State  v.  Jones,  86  Mo.  623. 
New  Jersey.  —  State  v.  Ellis,  26  N.  J.  L.  219  ; 
Fairbanks  v.  Sheridan,  43  N.  J.  L.  484  ;  Roop 
v.  State,  58  N.  J.  L.  487. 
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from  the  provisions  of  the  statute  is  a  mitigation  of  the  prescribed  penalty.1 
b.  Where  Statute  Allows  Discretion  Within  Certain  Limits. 
—  Usually  statutes  which  prescribe  the  punishment  for  a  criminal  offense  fix 
a  certain  maximum,  or  sometimes  both  a  maximum  and  a  minimum  penalty, 
allowing  the  trial  judge,  or  sometimes  the  jury,  to  fix  the  punishment  within 
the  prescribed  limit  or  limits.  In  such  case  the  court  or  jury,  in  imposing 
punishment,  cannot  transcend  the  limit  or  limits  prescribed.3  But  any  pun- 
ishment within  such  limit  or  limits  may  be  imposed  that  a  sound  discretion 
warrants.3  Such  discretion  is  to  be  measured  by  the  circumstances  of  each 
particular  case.4 

Consideration  of  Matters  Mitigating  or  Aggravating  Offense.  —  The  court  may  and 

should  consider  an}'  matters  that  tend  to  mitigate  or  aggravate  the  criminality 
of  the  offense,  and  may  hear  any  evidence  that  will  throw  light  upon  the  cir- 
cumstances surrounding  a  particular  case,  in  order  to  arrive  at  a  just  conclu- 
sion as  to  the  measure  of  punishment  to  be  imposed.  Thus,  the  court,  in 
determining  the  punishment  to  be  imposed,  may  consider  the  previous  char- 
acter of  the  defendant,  whether  good  or  bad,  and  the  previous  offenses,  if  any, 
of  which  he  has  been  guilty.5 

Where  the  Penalty  Prescrihed  by  a  Local  Law 

is  less  than  the  minimum  penalty  prescribed  in 
a  general  law,  the  person  upon  whom  the  former 
penalty  is  imposed  cannot  complain  that  the 
penalty  under  the  latter  law  was  not  inflicted. 
Stamper  v.  Com..  102  Ky.  33. 

2.  Punishment  Must  Be  Within  Prescribed  Limit 
or  Limits  —  England.  —  Whitehead  v.  Reg,  7  Q. 

B.  582,  53  E.  C.  L.  582,  14  L.  J.  M.  C.  165,  9 
Jur.  594. 

Arkansas.  —  Graham  v.  State,  1  Ark.  171. 
Georgia.  —  Hathcock  v.   State,  88   Ga.  91; 
Screen  v.  State,  107  Ga.  715. 

Indiana.  —  Tefforge  v.  State,  129  Ind.  551. 
Kansas.  —  Matter  of  Paschal,  56  Kan.  123. 
Massachusetts.  —  Smith  v.  Com.,  178  Mass. 
340;  Shepherd  v.  Com.,  2  Met.  (Mass.)  419; 
Stevens  v.  Com..  4  Met.  (Mass.)  360. 

Michigan.  —  People  v.  Parkhurst,  50  Mich. 
389. 

New  York.  —  People  v.  Liscomb,  60  N.  Y. 
559,  19  Am.  Rep.  211. 

See  also  Ex  p.  Hunter,  16  Fla.  575. 
Where  One  Penal  Institution  Is  Substituted  for 

Another.  — Shepherd  v.  Com.,  2  Met.  (Mass.) 
419;  Elliott  v.  People,  13  Mich.  365.  See  also 
Wesley  v.  People,  37  Mich.  384. 

3.  State  v.  Wise,  32  Oregon  280 ;  State  v. 
Sheppard,  54  S.  Car.  178;  Greenville  v.  Kem- 
mis,  58  S.  Car.  427  ;  State  v.  Dunlap,  25  Wash. 
292. 

A  judgment  condemning  a  criminal  to  three 
years'  imprisonment  at  hard  labor,  and  to  pay 
the  costs  of  the  prosecution  or  to  remain  im- 
prisoned one  day  longer,  is  not  illegal  in  a  case 
in  which  the  three  years  and  one  day  do  not 
exceed  the.  maximum  of  punishment  allowed  by 
law.*  State  v.  Nolan,  8  Rob.  (La.)  513. 

4.  State  v.  Sheppard,  54  S.  Car.  178. 

5.  Character  and  Previous  Offenses.  —  State  v. 
Wilson,  121  N.  Car.  650;  State  v.  Wise,  32 
Oregon  280 :  State  v.  Burton,  27  Wash. 
528. 

The  Fact  that  the  Defendant  Is  Educated  and  of 

a  Respectable  Position  in  Life,  instead  of  being  a 
reason  for  mitigating  the  punishment,  adds  to 
the  criminality  of  the  offense,  and  calls  for  a 
more  severe  sentence.    Reg  v.  — ■ — — ,  7  Cox 

C.  C.  4. 


New  Mexico.  —  Territory  v.  Griego,  8  N. 
Mex.  133. 

New  York.  —  Niles  v.  People,  (N.  Y.)  4  Am. 
L.  J.  507;  People  v.  Liscomb,  60  N.  Y.  559,  19 
Am.  Rep.  211;  Renwick  v.  Morris,  7  Hill  (N. 
Y.)  575- 

North  Carolina.  —  State  v.  Weathers,  98  N. 
Car.  685;  State  v.  Austin,  121  N.  Car.  620; 
State  v.  Kearney,  1  Hawks  (8  N.  Car.)  53. 

Ohio.  —  Brown  v.  State,  1 1  Ohio  277. 

Oregon.  —  Howell  v.  State,  1  Oregon  241. 

Pennsylvania.  —  Com.  v.  Barge,  11  Pa.  Super. 
Ct.  164;  Beale  v.  Com.,  25  Pa.  St.  ix. 

South  Carolina.  —  State  v.  Hord,  8  S.  Car. 
84. 

Texas. — Johnson  v.  State,  18  Tex.  App.  7; 
Ex  p.  Mathews,  38  Tex.  Crim.  617. 

Wisconsin.  —  Haney  v.  State,  5  Wis.  529 ; 
Starry  v.  State,  (Wis.  1902)  90  N.  W.  Rep. 
1014. 

1.  Mitigation  of  Statutory  Penalty  Not  Per- 
missible—  England.  —  Whitehead  v.  Reg.,  7  Q. 
B.  582,  53  E.  C.  L.  582,  14  L.  J.  M.  C.  165.  9 
Jur.  594.  See  also  Reg.  v.  Deane,  2  Q.  B.  D. 
305,  46  L.  J.  M.  C.  155,  36  L.  T.  N.  S.  31,  13 
Cox  C.  C.  386. 

United  States. — In  re  Johnson,  46  Fed.  Rep. 
477  ;  Harman  v.  U.  S.,  50  Fed.  Rep.  921  ;  Wood- 
ruff v.  U.  S.,  58  Fed.  Rep.  766  ;  Whitvvorth  v. 
LI.  S.,  (C.  C.  A.)  114  Fed.  Rep.  302. 

Arkansas. — -Graham  v.  State,  1  Ark.  171. 

New  Mexico.  —  Territory  v.  Griego,  8  N. 
Mex.  133. 

Texas.  —  Johnson  v.  State,  18  Tex.  App.  7. 

Wisconsin.  —  Haney  v.  State,  5  Wis.  529. 

But  in  Indiana  it  has  been  held  that  a  prisoner 
cannot  complain  that  the  punishment  inflicted 
upon  him  is  less  than  that  prescrihed  by  law  for 
1he  offense  of  which  he  was  convicted.  Har- 
rod  v.  Dismore,  127  Ind.  338;  Nichols  v.  State. 
127  Ind.  406;  State  v.  Arnold,  144  Ind.  651; 
Miller  v.  State,  149  Ind.  607  ;  Skelton  v.  State, 
149  Ind.  641. 

In  Illinois  it  has  been  held  that  a  person  can- 
not complain  that  he  has  been  sentenced  to  pay 
a  fine  less  than  the  law  requires  for  the  offense 
of  which  he  has  been  found  guilty  in  a  case 
where  the  only  punishment  is  a  fine.  Ballard  v. 
Chicago,  69  Til.  App.  638. 
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c.  Where  Statute  Directs  Fine  "  and  "  Imprisonment.  —  Where  a 
statute  directs  that  a  fine  "  and  "  imprisonment  be  imposed  for  an  offense,  the 
court,  upon  a  verdict  of  guilty,  is  bound  to  inflict  both.1 

d.  Where  Statute  Directs  Fine  "or"  Imprisonment — Where  the 
statutory  direction  is  for  a  fine  "  or  "  imprisonment,  both  a  fine  and  imprison- 
ment cannot  be  imposed.3 

e.  Where  Statute  Merely  Directs  "  Imprisonment."  —  So  where  a 
statute  directs  that  "  imprisonment  "  be  imposed  for  an  offense,  imprisonment 
at  hard  labor  cannot  ordinarily  be  inflicted.3  But  in  the  United  States, 
where  it  is  provided  by  the  federal  statutes  that  any  convict  imprisoned  in  a 
state  penitentiary  for  an  offense  against  the  United  States  4  shall  be  subject 
to  the  same  discipline  and  treatment  as  the  state  convicts,5  if  the  laws  of  a 
state  provide  that  convicts  sentenced  to  imprisonment  in  the  penitentiary 
shall  be  subject  to  hard  labor,  persons  sentenced  by  a  court  of  the  United 
States  to  imprisonment  in  the  penitentiary  of  such  state,  under  the  authority 
of  the  federal  law,  are  likewise  subject  to  hard  labor.6 

/.  Where  Statute  Prescribes  "Imprisonment  at  Hard  Labor."  — 
Where  a  statute  prescribes  imprisonment  at  hard  labor  as  a  penalty,  the 
sentence  must  include  both  the  imprisonment  and  the  hard  labor.7 

g.  Statutes  Relating  to  Time  of  Year  at  Which  Sentences  Shall 
Expire.  —  In  some  jurisdictions  there  are  statutes  which  in  effect  provide 
that  the  court,  in  sentencing  a  prisoner,  shall  so  limit  the  time  of  the  sentence 
that  it  shall  expire  during  a  particular  time  of  the  year.8  Those  statutes  have 
generally  been  held  to  be  merely  directory,  and  a  compliance  with  their 
provisions,  therefore,  not  to  be  essential  to  the  validity  of  a  sentence.9 

8.  Conformity  of  Punishment  to  Sentence.  —  The  punishment  must  conform 
to  the  sentence  of  the  court  by  which  it  was  imposed.10 


Though  the  Legislature  May  Carve  Out  of  a 
Single  Transaction  Several  Crimes,  yet,  if,  under  a 
statute  which  does  this,  a  person  is  convicted 
of  two  crimes,  when  morally  speaking  there 
was  but  one  crime  committed,  the  court  in  fix- 
ing the  measure  of  punishment  ought  to  take 
that  fact  into  consideration.  U.  S.  v.  Harmison, 
3  Sawy.  (U.  S.)  556,  26  Fed.  Cas.  No.  15,308. 

That  on  a  Second  Conviction  in  a  Misdemeanor 
Case  the  judge  increased  the  fine  by  five  dollars 
over  the  first  sentence,  is  no  ground  for  new 
trial.    Giles  v.  State,  66  Ga.  344. 

Costs  in  Addition  to  Maximum  Fine  Not  Ex- 
cessive Punishment. — Phillips  v.  State,  95  Ga.  478. 

Imprisonment  of  Defendant  While  Awaiting 
Trial.  —  Doubtless,  a  court,  when  imposing  sen- 
tence of  imprisonment,  may  consider,  in  mitiga- 
tion of  the  severity  of  it,  the  time  for  which  the 
convict  has  been  in  custody  while  awaiting 
trial.    People  v.  State  Prison,  66  N.  Y.  342. 

For  Punishment  Held  Not  to  Be  Excessive,  see 
Oster  v.  People,  94  111.  App.  288 ;  State  v. 
Boomer,  103  Iowa  106;  State  v.  Sheppard,  54  S. 
Car.  178;  State  v.  Burton,  27  Wash.  528. 

Statutes  Authorizing  Appellate  Court  to  Reduce 
Punishment.  —  In  some  of  the  United  States 
there  are  statutes  authorizing  the  appellate  court 
to  reduce  the  punishment  imposed  by  the  trial 
court  to  the  extent  that  it  may  deem  just  and 
proper.  State  v.  Madden,  35  Iowa  511  ;  Charles 
v.  State,  27  Neb.  881. 

1.  Fine  "  and  "  Imprisonment.  —  Woodruff  v. 
U.  S.,  58  Fed.  Rep.  766;  U.  S.  v.  Vickery,  1 
Har.  &  J.  (Md.)  427,  28  Fed.  Cas.  No.  16,619; 
Com.  v.  Shade,  1  Woodw.  (Pa.)  44;  Morton  v. 
State,  91  Tenn.  437. 
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2.  Fine  "  or "  Imprisonment.  —  State  v.  Wal- 
ters, 97  N.  Car.  489.  2  Am.  St.  Rep.  310;  State 
v.  Crowell,  116  N.  Car.  1052;  Morton  v.  State, 
91  Tenn.  437. 

3.  "Imprisonment."  —  In  re  Pridgeon,  57  Fed. 
Rep.  200;  Haynes  v.  U.  S.,  (C.  C.  A.)  101  Fed. 
Rep.  817;  Jackson  v.  U.  S.,  (C.  C.  A.)  102  Fed. 
Rep.  473  ;  Screen  v.  State,  107  Ga.  715  ;  Daniels 
v.  Com.,  7  Pa.  St.  371.  See  also  Ex  p.  Martini, 
23  Fla.  343. 

4.  See  supra,  this  section,  Place  of  Imprison- 
ment—  Imprisonment  of  Federal  Offenders  in 
State  fails  or  Penitentiaries. 

5.  Ex  p.  Geary,  2  Biss.  (U.  S.)  485. 

6.  When  Federal  Convicts  in  State  Penitentiaries 
Are  Subject  to  Hard  Labor.  —  Hart  v.  U.  S.,  84 
Fed.  Rep.  799,  28  C.  C.  A.  612;  Jackson  v.  U. 
S.,  (C.  C.  A.)  102  Fed.  Rep.  473  ;  Ex  p.  Kar- 
stendick,  93  U.  S.  396;  U.  S.  v.  Pridgeon.  153 
U.  S.  48,  reversing  57  Fed.  Rep.  200;  Ex  p. 
Geary,  2  Biss.  (U.  S.)  485. 

7.  "  Imprisonment  at  Hard  Labor."  —  In  re 
Johnson,  46  Fed.  Rep.  477  ;  Harman  v.  U.  S.,  50 
Fed.  Rep.  921  ;  In  re  Christian,  82  Fed.  Rep. 
199;  Ex  p.  Karstendick.  93  U.  S.  396. 

8.  See  the  statutes  of  the  several  states. 
The  Pennsylvania  statute,  Act  March  31st, 

i860,  §  74,  applies  only  where  the  sentence  is 
to  imprisonment  in  the  penitentiary.  Com.  v. 
Peach,  170  Pa.  St.  173. 

9.  Statutes  Merely  Directory. —  Minis  v.  State, 
26  Minn.  494;  Miller  v.  Finkle,  f  Supm.  Ct.  Gen. 
T.I  1  Park.  Crim.  (N.  Y.)  374. 

10.  Punishment  Must  Conform  to  Sentence. — 
£.v  p.  Pearson,  59  Ala.  654 ;  Kirby  v.  State,  62 
Ala.  51. 
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9.  Computation  of  Term  of  Imprisonment  —  a.  In  General  —  (i)  At  Com- 
mon  Laiv.  —  At  common  law  a  term  of  imprisonment  does  not  begin  to  run 
before  the  day  when  the  sentence  inflicting  it  is  pronounced.  If,  after  con- 
viction, there  is  any  cause  for  delay  in  the  rendition  of  sentence,  and  the 
convict  is  imprisoned  in  the  interim,  it  is  wholly  within  the  discretion  of  the 
court  pronouncing  the  sentence  whether  such  imprisonment  shall  be  deducted 
from  the  term  of  imprisonment  imposed  by  the  sentence  or  not,  and  this  rule 
is  not  changed  by  a  statute  fixing  the  punishment  for  a  crime  and  providing 
that  a  defendant  "  on  being  thereof  convicted  shall  be  punished."  1  Some 
authorities  hold  that,  as  a  general  rule,  the  day  on  which  a  prisoner  is 
sentenced  will  be  reckoned  as  a  part  of  his  imprisonment.2  But  other 
authorities  hold  that  when  the  sentence  does  not  name  the  day  when  the 
term  of  imprisonment  is  to  commence,  the  term  will  be  computed  from  the 
time  of  the  commitment.3 

(2)  Under  Statutes.  —  In  some  jurisdictions  the  computation  of  terms  of 
imprisonment  is  regulated  by  statutes,  some  of  which  have  received  the 
interpretation  of  the  courts.4 

b.  Time  During  Which  Appeal  Is  Pending. — Ordinarily,  where  a 
person  convicted  of  crime  and  sentenced  to  imprisonment  appeals,  and  his 
sentence  is  affirmed  on  appeal,  his  term  of  imprisonment  will  begin  from  the 
date  of  affirmance,5  or,  according  to  what  is  perhaps  the  better  view,  from 
the  date  of  commitment  after  affirmance.0  In  any  event,  it  seems  to  be  well 
settled  that  the  period  during  which  a  prisoner  is  out  on  bail  pending  an 
appeal  is  not  to  be  credited  on  his  term  of  imprisonment.7    And  even  where 


1.  Time  of  Imprisonment  Prior  to  Sentence  Not 
Part  of  Term. —  Hall  v.  Patterson,  45  Fed.  Rep. 
352.    See  also  Kirby  v.  State,  62  Ala.  51. 

A  convict  who  has  been  sentenced  to  im- 
prisonment in  the  state  prison  at  hard  labor  is 
not  entitled  to  have  deducted  from  his  term  the 
period  of  time  that  he  was  confined  in  jail  prior 
to  being  sentenced.  People  v.  State  Prison,  66 
N.  Y.  342. 

2.  Rule  that  Day  of  Sentence  Is  Reckoned  as 
Part  of  Term. —  Corporate  Authorities  v.  John- 
ston, 121  Ala.  397;  Ex  p.  Meyers,  44  Mo.  279. 
See  also  People  v.  Lincoln,  25  Hun  (N.  Y.)  306. 

In  Kansas  it  has  been  held  that  in  no  case 
will  the  term  of  imprisonment  be  deemed  to 
have  commenced  prior  to  actual  imprisonment 
unless  the  actual  imprisonment  has  been  pre- 
vented by  some  cause  other  than  the  fault  or 
wrong  of  the  convict,  in  which  case  it  will 
usually  be  deemed  to  have  commenced  on  the 
day  of  the  sentence  or  at  the  time  ordered  by 
the  court.    Hollon  v.  Hopkins,  21  Kan.  638. 

3.  Rule  that  Term  Is  Computed  from  Time  of 
Commitment. —  Mims  v.  State,  26  Minn.  494; 
People  v.  McEwen,  62  How.  Pr.  (N.  Y.)  226. 
See  also  Miller  v.  Evans,  115  Iowa  101. 

Imprisonment  "  at  Hard  Labor  "  for  Specified 
Term  "from  This  Date."  — Ex  p.  Duckett,  15  S. 
Car.  210,  40  Am.  Rep.  694.  See  also  Miller  v. 
Evans,  115  Iowa  101. 

One  upon  Whom  a  Sentence  to  Work  in  a  Chain 
Gang  for  a  term  of  six  months  has  been  im- 
posed cannot,  though  more  than  six  months  may 
have  elapsed  from  the  date  of  the  sentence,  be 
held  to  have  served  out  the  term  therein  men- 
tioned, when  in  point  of  fact  he  has  never  been 
placed  in  a  chain  gang;  more  especially  when 
the  sentence  itself  declares  "  that  this  sentence 
begin  and  be  counted  from  the  time  of  the  re- 
ception of  said  defendant  in  the  chain  gang 
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under  this  sentence  and  judgment."  Neal  v. 
State,  104  Ga.  509,  69  Am.  St.  Rep.  175. 

The  Day  of  Commitment  is  Regarded  as  Part  of 
the  Term.  —  Com.  v.  Keniston,  5  Pick.  (Mass.) 

420. 

4.  Under  the  Nebraska  Statute  (Crim.  Code, 

§  518),  the  term  of  imprisonment  of  one  sen- 
tenced to  the  penitentiary  dates  from  the  sen- 
tence, and  not  from  the  delivery  of  the  prisoner 
to  the  warden  of  the  penitentiary.  In  re  Fuller, 
34  Neb.  581. 

But  under  the  Provisions  of  the  Texas  Statute 
(now  Code  Crim.  Pro.,  art.  860) ,  which  provides 
that  the  term  of  imprisonment  in  a  felony 
case  shall  "  commence  from  the  time  of  sen- 
tence," it  was  held  that  upon  a  conviction  for 
a  felony,  where  the  punishment  imposed  was 
one  hour's  confinement  in  the  penitentiary,  the 
convict,  who  at  the  expiration  of  an  hour  from 
the  time  of  sentence  had  not  been  confined  in 
the  penitentiary,  was  not  entitled  to  be  dis- 
charged, his  term,  in  such  case,  not  commenc- 
ing until  his  actual  confinement  in  the  peni- 
tentiary.   Sartain  v.  State,  10  Tex.  App.  651. 

The  Effect  of  the  Wisconsin  Statute  (now 
Stat.  Wis.  1898,  §  4733)  seems  to  be  to  make 
the  term  of  imprisonment  commence,  in  most  if 
not  in  all  cases,  when  the  convict  is  committed 
to  the  state  prison.  State  v.  Grottkau,  73  Wis. 
589,  9  Am.  St.  Rep.  816. 

Under  the  Colorado  Statute  ( Mills's  Annot.  Stat. 
Colo.  1891,  §  3459),  a  term  of  imprisonment 
must  be  computed  from  and  including  the  day 
on  which  the  convict  is  received  into  the  peni- 
tentiary.   Bradford  v.  People,  22  Colo.  157. 

5.  Appeal.  —  Clemons  v.  State,  92  Tenn.  282. 

6.  State  v.  Grottkau.  73  Wis.  589,  9  Am.  St. 
Rep.  816. 

7.  Period  of  Release  on  Bail  Pending  Appeal.  — 

Ex  p.  Jones,  41  Cal.  209  ;  Ex  p.  Green.  86  Cal. 
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a  convicted  person  is  imprisoned  pending  an  appeal  it  seems  to  be  very  doubt- 
ful whether  the  period  of  such  imprisonment  should,  upon  affirmance,  be 
deducted  from  the  term  imposed.1  In  some  jurisdictions,  however,  there  are 
statutes  requiring  such  a  deduction.2 

c.  Period  of  Release  under  Erroneous  Judgment  upon  Writ  of 
Habeas  CORPUS.  —  Where  a  convict  is  discharged  under  an  erroneous  judg- 
ment upon  a  writ  of  habeas  corpus,  he  is  not,  upon  the  reversal  of  such  judg- 
ment, entitled  to  credit  on  his  term  of  imprisonment  for  the  period  of  his 
illegal  release.3 

d.  Time  Served  upon  Sentence  Imposed  under  Void  Indictment. 
—  A  person  released  under  a  writ  of  habeas  corpus  after  having  served  a  part 
of  a  sentence  of  imprisonment  imposed  under  a  void  indictment  is  not  entitled 
to  have  the  time  so  served  credited  on  a  sentence  subsequently  imposed  under 
a  valid  indictment.4 

e.  Period  While  at  Large  After  Escape.  — In  case  of  an  escape, 
where  the  convict  by  his  own  misconduct  prevents  the  execution  of  the 
sentence  in  whole  or  in  part,  the  authorities  are  all  agreed  that  the  period 
during  which  he  is  at  large  should  not  be  deducted  from  his  term.5  He  may 
be  retaken  even  after  the  time  at  which  his  term  would  have  expired  had  he 
remained  in  confinement,  and  be  compelled  to  serve  out  his  term,  or  the 
remainder  thereof,  after  deducting  the  time  he  was  actually  confined  under 
his  sentence.6  This  is  so  notwithstanding  a  statute  which  provides  that 
"  when  imprisonment  is  part  of  the  sentence  the  term  shall  be  fixed  and  its 
commencement  and  ending  specified,"  this  rule,  it  has  been  said,  resting 
upon  the  maxim  nullus  commodum  capere potest  de  injuria  sua  propria."1 

f.  Meaning  of  "  Month  "  When  Used  to  Measure  Term  of  Imprison- 
ment. —  In  Pennsylvania  it  has  been  held  that  the  word  "  month,"  employed 
without  explanation  to  measure  time  in  a  sentence  to  imprisonment,  means  a 
lunar  month  of  twenty-eight  days.8    But  in  Texas  it  has  been  held  that  a 

427;  Com.  v.  Spencer,  9  Kulp  (Pa.)  159;  State  verdict,"  the  trial  court  cannot  credit  the  de- 

v.    Grottkau,    73    Wis.    589,   9  Am.   St.   Rep.  fendant  with  the  time  he  had  served  in  the 

8 1 6.  penitentiary  before  the  reversal  of  the  former 

In  Wisconsin  this  rule  is  enforced  by  express  judgment.    Harris  v.  People,  138  111.  63. 

statutory   enactment.     State   v.    Grottkau,    73  2.  Matter  of  Bojar,  7  Wash.  355.    And  see 

Wis.  589,  9  Am.  St.  Rep.  816.  the  statutes  in  the  several  states. 

Pending  Writ  of  Habeas  Corpus.  —  The  time  Period  of  Imprisonment  Pending-  Appeal  Where 

during  which  a  convict  is  enlarged  on  bail  pend-  New   Trial   Ordered.  —  State    v.    Hopkins,  67 

ing  decision  on  a  writ  of  habeas  corpus  should  Iowa  285  ;  Travis  v.  Hunter,  109  Iowa  602. 

not  be  deducted  from  his  term.    Ex  p.  Branch,  3.  State  v.  McClellan,  87  Tenn.  52. 

37  Tex.  Crim.  318.  4.  Ogle  v.  State,  (Tex.  Civ.  App.  1901)  63 

1.  In  New  York  the  rule  seems  to  be  that  it  S.  W.  Rep.  1009. 

should  be  so  deducted.    People  v.  Lincoln,  25  5.  Effect  of  Escape.  —  Corporate  Authorities  v. 

Hun  (N.  Y.)  306.  Johnston,  121  Ala.  397;  Dolan's  Case,  101  Mass. 

In  Georgia,  if  the  judgment  of  the  trial  court  219;  Cleek  v.  Com.,  21  Gratt.  (Va.)  777.  See 

in  a  criminal  case  is  affirmed  by  the  Supreme  also  Ex  p.  Branch,  37  Tex.  Crim.  318. 

Court,  and  the  accused  commences  to  serve  his  6.  McCoy  v.  New  Castle  County,  9  Houst. 

sentence  before  the  remittitur  of  the  Supreme  (Del.)  433;  Ex  p.  Clifford,  29  Ind.  106:  Hollon 

Court  is  received  and  filed  by  the  clerk  of  the  v.  Hopkins,  21  Kan.  638;  Matter  of  Edwards, 

lower  court,  his  term  of  service  should  be  com-  43  N.  J.  L.  555,  39  Am.  Rep.  610;  Ex  p.  Wyatt, 

puted  from  the  time  when  the  remittitur  is  filed  29  Tex.  App.  398. 

in  the  lower  court.    Wiggins  v.  Tyson,  114  Ga.  Additional  Holding  until  Prosecution  for  Escape 

64.    See  also  Knox  v.  State,  113  Ga.  929.  Can  Be  Instituted.  —  The  Indiana  statute  now 

In  South  Carolina  it  has  been  held  that  upon  embodied  in  Horner's  Stat.  Ind.  (1901),  §§  1700, 

affirmance  of  a  sentence  to  imprisonment  "  in  2035,  was  not  intended  to  change  this  rule,  but 

the  state  penitentiary,"  the  time  spent  by  the  only  to  authorize  an  additional  holding  after 

convict  in  jail  pending  the  appeal  will  not  be  de-  the  sentence  has  been  fulfilled,  until  a  prosecu- 

ducted  from  the  term  imposed.    Ex  p.  Duckett,  tion  can  be  instituted  for  the  escape.     Ex  p. 

15  S.  Car.  210,  40  Am.  Rep.  694.  Clifford,  29  Ind.  106. 

Where  the  Appellate  Court  Reverses  the  Judg-  7.  McCoy  v.  New  Castle  County,  9  Houst. 

ment  of  the  Trial  Court  because  sentence  was  (Del.)  433. 

pronounced   in   the   defendant's   absence,    and  8.  "  Month." — Com.  v.  Martin,   2  Pa.  Dist. 

directs  the  trial  court  to  "pronounce  sentence  330;  Com.  v.  Stanley,  12  Pa.  Co.  Ct.  543,  stated 

upon  the  defendant  in   accordance   with    the  under  Month,  vol.  20,  p.  870,  note. 

327  Volume  XXV. 


Punishment. 


SENTENCE  AND  PUNISHMENT.  Death  Sentence. 


statute  fixing  a  month  as  the  minimum  punishment  for  an  offense  means 
a  solar  month  of  thirty  days.1 

A  Person  Sentenced  to  Imprisonment  for  the  Space  of  One  Caleudar  Month  is  entitled  to  be 
discharged  on  the  day  in  the  succeeding  month  immediately  preceding  the  day 
numerically  corresponding  to  that  from  which  his  sentence  takes  effect.  If 
there  be  no  such  numerically  corresponding  day,  the  term  will  end  on  the  last 
day  of  such  succeeding  month.2 

10.  Statutory  Commutation  for  Good  Behavior.  —  Questions  arising  under 
statutes  providing  for  deductions  on  account  of  good  behavior  from  the  time 
for  which  prisoners  were  sentenced  have  been  fully  discussed  elsewhere.3 

11.  Execution  of  Death  Sentence  —  a.  By  What  Officer  Executed. — 
The  execution  of  the  death  sentence  must  be  performed  by  the  officer  on 
whom  the  duty  is  imposed  by  law.4  This  is  generally  the  officer  in  whose 
custody  the  prisoner  is  at  the  time  when  sentence  is  pronounced  against  him, 
commonly  the  sheriff  of  the  assize  or  county  in  which  the  trial  is  held,  or 
his  deputy.5 

b.  Warrant  of  Execution.  —  It  was  anciently  the  custom,  under  the 
common-law  practice,  for  the  judge  who  pronounced  judgment  to  issue  a  pre- 
cept under  his  hand  and  seal,  called  a  warrant  of  execution,  directing  execu- 
tion to  be  done.6  Later,  it  was  established  that  the  judges  might  command 
execution  to  be  done  without  any  writ,  and  it  was  considered  that  a  calendar 
under  the  hands  of  the  justice  that  sat  in  the  case  was  alone  sufficient.'  But 
in  the  common  course  of  things,  the  officer  who  brings  the  prisoner  to  the 
bar  is  the  person  who  is  to  do  execution.  From  this  resulted  the  common- 
law  practice  of  dispensing  with  either  writ  or  calendar;  the  open  pronouncing 
and  entering  of  judgment  is  alone  considered  as  sufficient  warrant  of  execu- 
tion, and  the  officer  having  custody  of  the  prisoner  is  required  to  inflict  the 
punishment  with  no  other  authority  or  command  than  is  contained  in  the 
record  of  the  sentence,  unless  something  therein,  or  the  nature  of  the  case,  or 
an  order  from  the  judge,  precludes.8  But  if  the  execution  is  to  be  done  by 
some  officer  other  than  the  one  in  whose  custody  the  prisoner  is,  the  reason 
for  dispensing  with  the  warrant  or  command  has  no  application,  and  there 
must  be  a  special  command  to  the  officer  who  is  to  do  execution  and  some- 
thing to  effect  transfer  of  the  custody  of  the  prisoner.9  The  calendar  is 
deemed  a  mere  memorandum,  and  signing  a  calendar  would  not  constitute 

1,  McKinney  v.  State,  (Tex.  Crim.  1902)  66  1  Hale's  P.  C.  501;  3  Inst.  52;  Fost.  267,  268; 

S.  W.  Rep.  769;  Yeary  v.  State,  (Tex.  Crim.  1  East's  P.  C,  c.  5,  §  97 ;  4  Black.  Com.  178. 

1902)  66  S.  W.  Rep.  1 106.  See  also  the  title  Murder  and  Manslaughter, 

2  Migotti  v.  Colvill,  4  C.  P.  D.  233,  48  L.  J.  vol.  21,  p.  203. 

C.  PI.  695,  40  L.  T.  N.  S.  747,  27  W.  R.  744,  14  5.  Officer  Having  Prisoner  in  Custody.  —  1 

Cox  C.  C.  305.    See  also  the  title  Time,  Com-  Chitty's  Crim.  Law  784;  4  Black.  Com.  403; 

putation  of.  2  Hale's  P.  C.  410. 

3.  "  Good  Conduct  "  or  "  Good  Time  "  Acts.  —  The  Sheriff  of  the  County  in  Which  the  Trial  Is 
See  the  titles  Prisons  and  Prisoners,  vol.  22,  Held  is  the  proper  officer  to  execute  the  sen- 
p.  1307;  Reprieve,  Pardon,  and  Amnesty,  vol.  tence  ;  not  the  sheriff  of  a  county  whence  the 
24>  P-  559-  And  for  further  decisions  constru-  cause  was  removed.  State  v.  Twiggs,  Winst.  L. 
ing  such  statutes,  see  Skelton  v.  State,  149  Ind.  (60  N.  Car.)  142. 

641  ;  Wilson  v.  State,  150  Ind.  697;  In  re  Mc-  6.  Warrant  Issued  by  Court. — 4  Black.  Com. 

Mahon,  125  N.  Car.  38;  Ex  p.  Nokes,  6  Utah  403.    And  see  Com.  v.  Hill.  185  Pa.  St.  385. 

106.  7.  Calendar." — 4  Black.  Com.  403;  1  Chitty's 

Female  Convict  —  Transfer  to  House  of  Correc-  Crim.  Law  781. 

tion. —  Rich  v.  Chamberlain,  107  Mich.  381.  8.  No  Warrant   Required.  — 1  Bishop's  New 

4.  Must  Be  Executed  by  Authorized  Person. — ■  Crim.  Pro.,  §  1336;  2  Hale's  P.  C.  409;  2  Hawk. 
1  Chitty's  Crim.  Law  784;  2  Hawk.  P.  C,  C.  51,  P.  C,  c.  51,  §  4 ;  Rex  v.  Antrobus,  2  Ad.  &  El. 
§  6.  788,  29  E.  C.  L.  213,  4  N.  &  M.  565. 

By  Unauthorized  Person  —  Murder.  —  If  any  9.  Where  Different  Officer  —  Warrant  Necessary, 

unauthorized  individual  take  upon  himself  to  —  Rex  v.  Antrobus.  2  Ad.  &  El.  788,  29  E.  C. 

execute  the  sentence,  he  will  be  guilty  of  mur-  L.  213,  4  N.  &  M.  565.    See  also  Rex  v.  Garside, 

der,  for  the  person  of  the  party  convicted  is  as  2  Ad.  &  El.  266,  29  E.  C.  L.  84,  4  N.  &  M.  33  ; 

much  under  the  protection  of  the  law  as  that  of  Rex  v.  Rogers,  3  Burr.  1809  ;  4  Black.  Com., 

any  other  subject.    1  Chitty's  Crim.  Law  784;  Appendix,  §  5. 
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such  an  order;  1  the  judgment  is  that  which  empowers  the  officer  to  execute, 
and  that  is  evidenced  only  by  the  record.  Not  unfrequently,  when  sentence 
has  been  pronounced,  its  execution  is  ordered  by  rule  of  court.2  In  the 
United  States  the  warrant  is  commonly  issued  by  the  governor  of  the  state,3 
and  sometimes  the  issuance  of  such  warrant  is  by  statute  a  prerequisite  to  the 
execution  of  the  death  sentence.4 

c.  Time  and  Place.  —  The  time  and  place  of  executing  capital  sentences 
are  generally  regulated  by  statute  in  the  United  States*  It  is  competent  for 
the  legislature  to  confer  on  either  the  court  or  the  executive  the  power  of 
designating  the  time  of  execution,  and  such  a  statute  is  not  unconstitutional 
as  depriving  a  person  of  life  without  due  process  of  law.6  Where  the  matter 
is  not  controlled  by  statute  and  no  warrant  is  issued,  it  would  seem  that  the 
sheriff  has  discretion  to  decide  on  the  time  and  place,7  subject,  however,  to 
the  requirement  that  the  execution  must  take  place  in  the  county  wherein  the 
defendant  was  convicted.8 

d.  Mode  of  Executing.  — The  ordinary  method  of  executing  the  death 
penalty  at  common  law  is  by  hanging  the  convict  by  the  neck  until  he  is  dead, 
but  this  method  is  not  exclusive,9  and  in  the  absence  of  any  controlling 
statute  it  would  seem  that  other  modes  may  be  resorted  to,10  so  long  as  the 
prohibition  against  cruel  and  unusual  punishments  is  not  violated.11 

Officer  Cannot  Alter  Manner  of  Execution.  —  The  officer  whose  duty  it  is  to  inflict 
punishment  cannot  alter  the  manner  of  executing  it  by  substituting  one  kind 
of  death  for  another  without  being  guilty  of  felony  himself.12 

12.  Amendment  and  Repeal  of  Statutes  Prescribing  Punishment.  —  This  topic 
will  be  found  fully  discussed  under  another  title  in  this  work.13 

1.  Signing  Calendar  Not  Sufficient  Order.  —  Rex 

v.  Antrobus,  2  Ad.  &  El.  788,  29  E.  C.  L.  213,  4 
N.  &  M.  565. 

2.  Rule  of  Court.  —  1  Bishop's  New  Crim.  Pro., 
§  1336,  citing  Rex  v.  Layer,  16  How.  St.  Tr.  93; 
Ratcliffe's  Case,  Foster  40 ;  Rex  v.  Rogers,  3 
Burr.  1809;  Holloway's  Case,  3  Mod.  42. 

3.  Warrant  Issued  by  Governor.  —  See  Com.  v. 
Hill,  185  Pa.  St.  385,  discussing  the  origin  of 
the  custom  in  Pennsylvania.  And  see  the  stat- 
utes of  the  various  jurisdictions. 

4.  Warrant  a  Statutory  Prerequisite.  —  State 
v.  Holong,  38  Minn.  368. 

5.  As  to  the  Power  to  Grant  Respites,  see  the 
title  Reprieve,  Pardon,  and  Amnesty,  vol.  24, 
P-  547- 

Statutory  Time  Cannot  Be  Shortened.  —  Under 
a  statute  providing  that  the  punishment  of  death 
must  be  inflicted  "  at  such  time,  not  less  than 
one  hundred  days  after  conviction,  as  the  court 
may  adjudge,"  it  was  held  that  the  time  could 
not  be  shortened  to  less  than  one  hundred  days, 
even  by  the  consent  of  the  prisoner.  Koerner 
v.  State,  96  Ind.  243. 

A  Statute  Changing  the  Time  and  Place  for  the 
execution  of  the  death  penalty  dees  not  apply  to 
convictions  for  offenses  committed  before  the 
passage  of  the  act.  People  v.  Vincent,  95  Cal. 
425. 

Practice  on  Expiration  of  Day  Appointed  With- 
out Execution.  —  Where  a  prisoner  who  has 
been  sentenced  to  capital  punishment  escapes, 
and  is  not  recaptured  until  the  time  appointed 
for  the  execution  has  passed,  the  practice  has 
been  adopted  of  making  a  new  award  of  execu- 
tion after  proof  of  identity.  Rex  v.  Okey,  1 
Lev.  61  ;  Ratcliffe's  Case,  18  How.  St.  Tr.  430; 
1  Wils.  C.  PI.  150,  Foster  40;  Bland  v.  State,  2 
Ind.  608 ;  State  v.  Cardwell,  95  N.  Car.  643.  So 
where  the  sheriff  has  permitted  the  day  assigned 


for  the  execution  to  elapse.  Ex  p.  Nixon,  2  S. 
Car.  4.  But  see  Com.  v.  Hill,  185  Pa.  St.  385, 
wherein  it  was  held  that  where  a  mandate  had 
issued  to  the  sheriff  to  execute  a  prisoner  on  a 
specified  day  and  the  sheriff  postponed  the 
execution  because  of  an  appeal  from  the  convic- 
tion, it  was  his  duty,  on  affirmance  of  the  judg- 
ment, to  proceed,  without  undue  delay  and  with- 
out further  action  by  the  court  or  the  governor, 
to  execute  the  sentence. 

6.  Statute  Conferring  Power  on  Governor.  — 
Holden  v.  Minnesota,  137  U.  S.  483. 

7.  Discretion  of  Sheriff.  —  1  Chitty's  Crim.  Law 
782,  783. 

8.  County  in  Which  Prisoner   Convicted.  — 

1  Chitty's  Crim.  Law  783.  And  see  Opinion  of 
Judges,  11  Cush.  (Mass.)  604. 

Where  the  Cause  Has  Been  Removed  from  one 
county  to  another,  the  execution  should  take 
place  in  the  county  where  the  prisoner  was  tried, 
and  not  in  that  whence  he  was  removed.  State 
v.  Twiggs,  Winst.  L.  (60  N.  Car.)  142. 

9.  4  Black.  Com.  376,  377. 
Revival  of  Convict  After  Hanging.  —  If,  upon 

sentence  to  be  hanged  by  the  neck  until  he  is 
dead,  the  criminal  be  not  thoroughly  killed,  but 
comes  to  life  again,  he  must  be  hanged  again  : 
for  the  judgment  is  not  executed  until  he  is 
dead.  2  Hale's  P.  C.  412;  2  Hawk.  P.  C,  c.  51 
§  7- 

10.  Hanging  Not  Exclusive  Method. —  See  Wil- 
kerson  v.  Utah,  99  U.  S.  134;  Hartung  v.  Peo- 
ple, 22  N.  Y.  107:  Lowenberg  v.  People.  27  N. 
Y.  336;  People  v.  Wilkinson,  2  Utah  158. 

11.  As  to  What  Constitutes  a  Cruel  or  Unusual 
Punishment,  see  the  title  Cruel  and  Unusual 
Punishment,  vol.  8,  p.  436. 

12.  4  Black.  Com.  404  ;  1  Chitty's  Crim.  Law 
786. 

13.  See  the  title  Statutes. 
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SEPARABLE  CONTROVERSY.  —  See  the  title  REMOVAL  OF  CAUSES,   1 8 
Encyc.  of  Pl.  and  Pr.  209. 
SEPARALITER.  —  See  note  1. 
SEPARATE.  —  See  note  2. 

SEPARATE  BUSINESS,  TRADE,  ETC.  —  See  the  title  SEPARATE  PROPERTY 
of  Married  Women,  post. 

SEPARATE  EXAMINATION.  —  In  the  law  of  acknowledgment,  separate 
examination  is  the  interrogation  of  a  married  woman,  who  appears  before  an 
officer  for  the  purpose  of  acknowledging  a  deed  or  other  instrument,  conducted 
by  such  officer  in  private  or  out  of  the  hearing  of  her  husband,  in  order  to 
ascertain  whether  she  acts  of  her  own  will,  and  without  compulsion  and 
restraint  of  the  husband.3 

SEPARATELY.  —  See  note  4. 

SEPARATE  MAINTENANCE.    (See  also  the  titles  ALIMONY,  vol.  2,  p.  91  ; 

Separation  (Husband  and  Wife),  post.)  —  See  note  5. 
SEPARATE  PROPERTY.  —  See  note  6. 


1.  Separaliter.  —  In  State  v.  Edwards,  60  Mo. 
491,  it  was  said:  "  In  England  the  practice  has 
prevailed,  subject,  however,  to  the  discretionary 
power  of  the  court  to  direct  the  indictment  lo 
be  quashed,  to  indict  a  number  of  persons  for 
several  offenses  of  the  same  nature  ;  but  there 
it  must  be  laid  separaliter,  or,  otherwise,  the 
indictment  thus  framed  will  be  quashed.  The 
word  separaliter  is  held  to  make  an  indict- 
ment drawn  in  this  manner  tantamount  to 
'  several  indictments.'  "  See  also  Rex  v. 
Kingston,  8  East  41,  and  sec  generally  the  title 
Indictments,  Informations,  and  Complaints, 
10  Encyc.  of  Pl.  and  Pr.  554,  555. 

2.  Separate  Apartments.  —  See  Apartments, 
vol.  2,  p.  420. 

Separate  Building  —  English  Metropolitan  Build- 
ing Acts. —  See  Moir  v.  Williams,  (1892)  1  Q. 
B.  264. 

Separate  Instruments.  —  In  Trombly  v.  Par- 
sons, 10  Mich.  274,  it  was  held  that  it  was  no 
objection  to  a  judgment  entered  up  in  .the  Cir- 
cuit Court  by  confession  that  the  warrant  of 
attorney  was  upon  the  same  piece  of  paper  as 
the  note  upon  which  it  authorized  judgment  to 
be  taken.  The  warrant  of  attorney  and  the 
note,  it  was  held,  were  still  to  be  regarded  as 
separate  instruments,  notwithstanding  they 
were  thus  connected. 

Separate  General  Verdict.  —  In  Witty  v.  Chesa- 
peake, etc.,  R.  Co.,  83  Ky.  29,  it  was  said : 
"  The  meaning  of  the  expression  '  separate 
general  verdict  '  is  that  the  verdict  is  separate 
as  to  the  particular  issue  as  distinguished  from 
any  other  issue  in  the  case,  and  general  as  to 
the  particular  issue.  That  is,  it  was  intended 
to  apply  in  cases  where  there  is  more  than  one 
issue." 

Separate  from  Zinc.  —  See  Lehigh  Zinc,  etc., 
Co.  v.  New  Jersey  Zinc,  etc.,  Co.,  55  N.  J.  L. 
355  ;  New  Jersey  Zinc  Co.  v.  New  Jersey  Frank- 
linite  Co.,  13  N.  J.  Eq.  346.  See  also  Frank- 
linite,  vol.  14,  p.  11. 

3.  Separate  Examination.  —  See  the  title  Ac- 
knowledgments, vol.  1,  p.  514  et  seq. 

4.  Separately  from  Her  Husband.  (See  also  the 
titles  Separate  Property  of  Married  Women, 
post;  Separation,  post.) — An  act  gave  to  a 
wife  her  wages  and  earnings  acquired  in  any 
employment,  occupation,   or  trade  carried  on 


separately  from  her  husband.  In  construing 
this  statute  the  court  said  :  "  It  is  important  to 
observe  that  the  trade  must  be  carried  on 
separately  from  her  husband.  Was  this  trade 
or  business  carried  on  separately  from  the 
husband?  If  the  husbands  were  in  the  em- 
ploy of  their  wives,  and  no  other  relation 
existed  between  them  with  respect  to  that  busi- 
ness, then  the  law  is  not  in  doubt  in  this  state. 

1  think  that  the  case  of  Tresch  v.  Wirtz,  34  N. 
J.  Eq.  124,  affirmed  on  appeal  36  N.  J.  Eq.  356, 
makes  it  clear  that  such  relations  as  employer 
and  employed,  and  principal  and  agent,  may 
exist  between  the  wife  and  her  husband  with- 
out subjecting  the  wife's  interest  in  the  under- 
taking to  the  debts  of  the  husband."  Kutcher 
v.  Williams,  40  N.  J.  Eq.  438. 

Separately  and  Severally  —  Assignment  of  Er- 
rors. (See  also  the  title  Assignment  of  Errors. 

2  Encyc.  of  Pl.  and  Pr.  920.)  —  In  William- 
son v.  Brandenberg,  6  Ind.  App.  98,  it  was  said: 
"The  third  error  assigned  is  as  follows:  '  (3) 
In  overruling  the  demurrer  of  defendants, 
separately  and  severally  made,  to  the  second, 
third,  fourth,  and  fifth  paragraphs  of  reply  to 
the  first  paragraph  of  defendant's  amended 
answer.'  This  assignment  does  not  call  in 
question  the  rulings  of  the  court  upon  the 
demurrers  to  each  of  these  paragraphs  sep- 
arately, but  to  all  of  them  jointly:  hence,  if 
one  paragraph  is  good,  the  assignment  fails." 

5.  Separate  Maintenance  —  Synonymous  with 
Alimony.  —  See  Rogers  v.  Vines,  6  Ired.  L.  (28 
N.  Car.)  298. 

6.  Separate  Property.  —  Separate  property 
may  "  denote,  generally,  property  owned  by  a 
single  individual,  and  not  in  the  technical  sense 
in  which  it  is  used  in  certain  parts  of  the  codes 
to  distinguish,  as  between  a  living  husband  and 
wife,  property  owned  by  both  jointly,  called 
'  community  property,'  from  that  owned  by  one 
of  the  spouses  individually,  called  separate 
property.  Indeed,  in  this  technical,  statutory 
sense,  the  word  '  separate  '  is  hardly  applicable 
at  all  to  the  property  of  a  person  at  a  time 
when  he  or  she  is  single  or  unmarried."  Matter 
of  Lux,  114  Cal.  73.  See  also  Dow  v.  Gould, 
etc.,  Silver  Min.  Co.,  31  Cal.  649.  And  see  the 
title  Separate  Property  of  Married  Women, 
post. 
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By  the  Editorial  Staff. 

I.  Definition,  337. 

II.  Creation  of  Equitable  Separate  Estate,  337. 

1.  Mode  of  Creation,  337. 

a.  Instrument  Creating  Separate  Property,  337. 

b.  Inte?it  to  Create  Separate  Estate,  337. 

2.  By  Whom  Created,  339. 

a.  By  Testator  or  Donor,  339. 

b.  By  Husband,  339. 

c.  By  Wife,  340. 

3.  Doctrine  as  to  Trustee,  343. 

III.  Separate  Estates  Created  by  Statute,  344. 

1.  Relation  of  Statutory  to  Equitable  Separate  Estate,  344. 

a.  Distinction  Between  Two  Kinds  of  Estates,  344. 

b.  Effect  of  Statutes  upon  Equitable  Estates,  34c. 

c.  Conversion  of  Statutory  into  Equitable  Estate,  345. 

2.  General  Scope  of  Statutes,  345. 

a.  Purpose  of  Statutes,  345. 

b.  Complete  Restoration  of  Powers,  345. 

c.  Partial  Restoration  of  Powers,  345. 

3.  Inventory  or  Schedule  Required  by  Statute,  346. 

IV.  Constitutionality  and  Construction  of  Statutes,  346. 

1.  Constitutionality,  346. 

2.  Construction,  347. 

a.  Strict  or  Liberal  Construction,  347. 

(1)  In  General,  347. 

(2)  Strict  Construction,  347. 

(3)  Liberal  Construction,  347. 

b.  Prospective  or  Retrospective  Construction,  347. 

(1)  Prospective  Construction,  347. 

(a)  General  Rule,  347. 

(b)  Property  Acquired  Before  Enactment  of  Statute,  348. 

(c)  Marriage  Contracted  Before  Enactment  of  Statute, 

.348-.  . 

(d)  Liabilities  Incurred  Before  Enactment  of  Statute,  348. 
(/)  Effect  on  Vested  Rights,  348. 

aa.  In  General,  348. 

bb.  Husband's  Interest  in  Wife's  Property,  349. 
(ad)  Real  Estate,  349. 
(bb)  Personalty,  349. 

(cc)  Rights  Acquired  in   Another  Juris- 
diction, 349. 

(2)  Retrospective  Construction,  350. 
V.  What  Property  Statutes  Include,  350. 

1.  Property  Owned  at  Time  of  Marriage,  350. 

2.  Property  Acquired  After  Marriage,  350. 

a.  By  Gift,  350. 

b.  By  Purchase,  350. 

(1)  By  Herself  or  with  Her  Money,  350. 

(2)  Title  Taken  in  Husband' s  Name,  353. 

c.  By  Exchange,  353. 
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d.  By  Gifts  and  Transfers  from  Husband,  353. 

(1)  Gifts  to  Wife,  353. 

(2)  Purchases  by  Husband  in  Wife's  Name,  354. 

e.  By  Increase  and  Profits  of  Separate  Estate,  354. 

(1)  Profits,  354. 

(2)  Increase  of  Domestic  Animals,  354. 

(3)  Rents,  355. 

(4)  Crops  Raised  on  Wife's  land,  355. 

(«)  Generally,  355. 

(b)  By  Labor  of  Minor  Children,  355. 

(V)  By  Management  and  Labor  of  Husband,  355. 

f.  By  Wife's  Services  and  Earnings,  357. 

(1)  Personal  Services  and  Earnings,  357. 

(2)  Proceeds  of  Separate  Business,  358. 

(3)  Claims  for  Board  in  Family,  360. 

g.  Right  of  Action  for  Tort  or  Injury  to  Property,  361. 

VI.  Ownership  of  Property  —  Presumptions  and  Evidence,  361. 

1.  When  Wife  Has  Possession,  361. 

2.  When  Husband  Has  Possession,  362. 

3.  When  Possession  Is  Joint,  363. 

4.  When  Wife  Has  Title,  364. 

a.  Purchases  by  Wife,  364. 

b.  Purchases  by  Husband,  365. 

5.  When  Husband  Has  Title,  365. 

a.  P resumptioji  from  Naked  Title,  365. 

b.  Presumption  When  Wife  Furnishes  Consideration,  366. 

6.  When  Title  Is  Joint,  366. 

7.  Money  Deposited,  366. 

a.  In  Wife's  Na?ne,  366. 

b.  In  Husband' s  Name,  366. 

•  c.  In  Name  of  Husband  and  Wife,  367. 

8.  Notes,  Mortgages,  Etc.,  367. 

a.  Payable  to  Wife,  367. 

b.  Payable  to  Husband,  367. 

c.  Payable  to  Husband  ami  Wife,  367. 

d.  Securities  Transferable  by  Delivery,  367. 

VII.  Wife's  Rights  and  Liabilities  with  Respect  to  Separate  Estate,  367. 

1.   To  Manage  and  Control,  367. 

a.  In  Person,  367. 

(r)  Equitable  Separate  Estate,  367. 
(2)  Statutory  Estate,  368. 

b.  By  Agents,  369. 

(1)  In  General,  369. 

(2)  Husband  as  Agent,  369. 

(a)  Appointment,  369. 

aa.  In  General,  369. 
bb.  Mode  of  Appointment, 
cc.  Evidence,  371. 
(£)  Nature  a?id  Extent  of  Agency,  372. 
aa.  Rule  Stated,  372. 
bb.  General  Agency,  372. 
cc.  Special  Agency,  373. 
(f)  Rights,  Duties,  and  Liabilities,  373. 

a<2.  0/  Wife  to  Third  Persons,  373. 

Husband's  Acts  Generally,  373. 
Contracts  of  Husband,  374. 
(rr)  Representations  and  Admissions,  374. 
7V;Vj        Frauds  of  Husband,  374. 
Notice  to  Husband,  375. 
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bb.  Of  Third  Persons  to  Wife,  375. 
cc.  Of  Husband  to  Third  Persons,  375. 
Compensation  for  Husband 's  Services,  375. 
aa.  Rights  of  Husband,  375. 
bb.  Rights  of  Husband's  Creditors,  376. 
(<?)  Ratification  of  Husband' s  Acts,  376. 
(/)  Termination  of  Agency,  377. 

2.  Sole  Trader  as  to  Separate  Estate,  378. 

a.  Rights  and  Liabilities  at  Common  Law,  378. 

b.  Rights  and  Liabilities  in  Equity,  378. 

c.  Rights  and  Liabilities  under  Statutes,  378. 

d.  Construction  of  Statutes,  379. 

e.  Business  of  Wife  and  Husband  Together,  379. 

/.   Whether  Business  Belongs  to  Wife  as  Against  Husband's  Cred- 
itors, 379. 

g.  Piling  and  Recording  Certificate  as  to  Sole  Trader,  380. 

h.  What  Constitutes  Separate  Business  within  Statute,  380. 

3.  To  Dispose  of  Separate  Property,  380. 

a.  Power  of  Disposal  in  General,  380. 

(1)  Equitable  Doctrine,  380. 

{a)  English  Rule,  380. 

Of)  Rule  in  United  States,  381. 

aa.  Lncident  of  Ownership,  381. 
bb.  Depende?tt  on  Terms  of  Gift  or  Statute,  382. 

(2)  Statutory  Doctrine,  382. 

b.  Mode  of  Exercising  Power,  383. 

(1)  As  to  Equitable  Separate  Property,  383. 

(a)  Mode  Designated  by  Lnstrument  Creating  Estate,  383. 
(p)  Mode  Not  Designated  by  Instrument,  383. 

(2)  As  to  Statutory  Separate  Estate,  383. 

c.  Requisites  and  Validity  of  Conveyance,  384." 

(1)  Privy  Examination  and  Acknowledgment,  384. 

(2)  Concurrence  of  Husband,  384. 

(3)  Joinder  or  Assent  of  Trustee,  386. 

(4)  Official  Authorization,  386. 

(5)  Recording,  386. 

(6)  Consideration,  386. 

(7)  Deed  Executed  by  Attorney  in  Fact,  386. 

d.  Liability  on  Covenants,  387. 

e.  Leases,  387. 

f.  Transfers  of  Personalty,  388. 

4.  Power  to  Bind  Separate  Estate  by  Contract,  388. 

a.  Introductory,  388. 

b.  Equitable  Doctrine,  389. 

(1)  Doctrine  Stated,  389. 

(2)  Doctrine  Applies  to  Statutory  Estates,  390. 

(3)  Extent  of  Power,  390. 

(a)  In  General,  390. 

(<£)  Married  Woman  a  Feme  Sole  Save  as  Restricted  by 
Instricment  Creating  Estate,  390. 

(V)  Poiver  Limited  to  That  Given  by  Instrument  Creating 
Estate,  390. 

c.  Statutory  Changes  and  Modifications  of  Equitable  Doctrine,  391. 

(1)  Power  to  Bind  Statutory  Separate  Estate  in  General,  391. 

(2)  Effect  of  Statutory  Provisions,  392. 

(a)  Both  Equitable  and  Statutory  Separate  Estate  Affected, 
392- 

(£)  Powers  Not  Enlarged  Except  by  Express  Provision, 
'  393. 
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(c)  Adoption  of  Equitable  Doctrine,  393. 
(d)  Statutes  Authorizing  Wife  to  Contract  and  Be  Sued, 
393- 

(e)  Statutory  Restraints  on  Alienation,  394. 
(/)  Consent  of  Husband,  394. 

(g )  Statutory  Requirement  of  Deed  or  Writing,  395. 

(Ji)  Order  of  Court  Necessary,  395. 

(7)  Construction  of  Statutes,  395. 
(7  )  Modification  or  Repeal  of  Statute,  395. 

d.  What  Estates  May  Be  Charged,  395. 

e.  Whether  Consideration  Must  Benefit  Wife  or  Property,  396. 

f.  Intention  to  Charge  Separate  Estate,  397. 

(1)  General  Rule,  397. 

(2)  Whether  Intention  Must  Be  Expressed,  397. 

(3)  Mistake  of  Woman  as  to  Extent  of  Interest,  399. 

g.  Necessity  for  Husband s  Consent,  399. 
//.  Necessity  for  Consent  of  Trustee,  400. 
i.  Form  of  Contract,  400. 

j.   Whether  Contract  Must  Be  in  Writing,  400- 
k.  Privy  Examination,  401. 
/.  Whether  Part  or  All  of  Estate  Charged,  401. 
m.  Rule  as  to  After-acquired  Property,  401. 
n.  Fraud,  Unfair  Advantage,  and  the  like,  402. 
0.  Estoppel,  402. 

p.  Effect  of  Previous  Judgment  at  Law  Based  on  Same  Liability,  402. 
q.  Particular  Classes  of  Contracts,  402. 

(1)  Introductory,  402. 

(2)  Contracts  in  Reference  to  Separate  Estate,  402. 

(3)  Expenses  Connected  with  Separate  Estate,  404. 

(4)  Mechanics'  Liens,  404. 

(5)  Family  Necessaries  and  Expenses,  405. 

(6)  Debt  for  Borrowed  Money,  408. 

(7)  Debts  Contracted  Before  Marriage,  408. 

(8)  Debts  Contracted  by  Husband,  408. 

(9)  Contracts  Assuming  Liability  for  Husband' s  Debts,  409. 

(10)  Joint  Contracts  of  Husband  and  Wife,  410. 

(11)  Contracts  Between  Husband  and  Wife,  410. 

(12)  Contracts  Purporting  to  Bind  Wife  Alone,  410. 

(13)  Debts  Incurred  While  Trading  as  Feme  Sole,  410. 

(14)  Purchase  Price  of  Property  Bought,  410. 

(15)  Vendor's  Lien,  411. 

(16)  Mortgages,  411. 

(a)  Power  in  General,  411. 

aa.  Equitable  Doctrine,  411. 
bb.  Statutory  Doctrine,  412. 
(p)  Validity  and  Requisites,  413. 
aa.  In  General,  413. 
bb.  Joinder  or  Assent  of  Husband,  413. 
cc.  Acknorvledgment,  414. 
(fi)  Debts  Secured,  414. 

aa.  Individual  Debts,  414. 
bb.  Debts  of  Third  Persons,  415. 
(ad)  /;/  General,  415. 
(fib)  Debts  of  Husband,  415. 

aaa.  Rule  Permitting  Mortgage  for 

Husband 's  Debts,  415. 
bbb.  Rule  Forbidding  Mortgage  for 
Husband's  Debts,  416. 
(cc)  Nature  of  Contract — Suretyship,  417. 
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(17)  Contracts  0 f  Su  retyship,  418. 

(a)  Capacity  to  Make,  418. 

aa.  Rule  in  Equity,  418. 
bb.  Statutory  Rule,  419. 

(ad)  Enabling  Acts,  419. 

(bb)  Prohibitive  Acts,  419. 

(b)  Nature  and  Requisites  of  Contract,  420. 

aa.   What  Constitutes  Suretyship  in  General,  420. 
bb.  Mortgage  for  Debt  of  Third  Person,  420. 
cc.  Consideration,  420. 

(18)  Promissory  Note,  421. 

(19)  Confession  of  Judgment,  421. 

(20)  Contract  for  Services,  421. 

(21)  Employment  of  Attorney,  422. 

(22)  Stockholder's  Liability,  422. 

(23)  Grant  of  Annuity,  422. 

r.  Nature  of  Charge  on  Separate  Estate,  422. 

5.  To  Bind  Separate  Estate  by  Conduct,  422. 

a.  Liability  for  Torts,  422. 

b.  Binding  Separate  Estate  by  Estoppel,  423. 

6.  Restraints  on  Anticipation  and  Alienation,  423. 

a.  Origin,  423. 

b.  Words  Necessary  to  Create,  424. 

c.  Effect  of  Restraint,  425. 

(1)  In  General,  425. 

(2)  When  Feme  Is  Discovert,  425. 

d.  Removal  of  Restraint,  426. 

e.  Restraints  Void  as  Perpetuities,  426. 

VIII.  Husband's  Relations  to  Separate  Estate,  427. 

1.  Liability  of  Separate  Estate  for  Husband's  Debts,  427. 

a.  Statutory  Provisions,  427 

b.  Rents,  Profits,  and  Increase  Not  Liable,  427. 

c.  Effect  of  Husband ' s  Possession  or  Control  as  to  Liability,  427. 

2.  Rights  and  Liabilities  of  Husband  in  Regard  to  Separate  Estate,  427. 

a.  Right  to  Manage  and  Control,  427. 

b.  Right  to  Sell  or  Encumber,  428. 

c.  Liability  to  Account  for  Principal  of  Separate  Estate,  428. 

d.  Liability  to  Account  for  Rents  and  Profits,  428. 

3.  Notice  of  Nature  of  Property  as  Affecting  Creditor  s  Rights,  429. 

4.  Wife's  Duties  with  Respect  to  Separate  Estate,  429. 

a.  Support  of  Husband,  429. 

b.  Family  Expenses,  429. 

IX.  Remedies  and  Actions  Concerning  Separate  Estate,  429. 

1.  Equitable  P rotection  of  Separate  Estate,  429. 

a.  Liability  of  Husband  as  Trustee,  429. 

b.  Removal  of  Husband  as  Trustee,  431. 

2.  Subjecting  Separate  Estate,  431. 

a.  In  Equity,  431. 

b.  At  Law,  432. 

c.  Personal  Liability  of  Wife,  432. 

d.  Form  of  Procedure,  432. 

(1)  Execution  Against  Wife's  Estate,  432. 

(2)  Confession  of  Judgment,  432. 

(3)  Creditor' s  Bill,  433. 

e.  What  Property  Is  Liable,  433. 

f.  Making  Husband  Codefendant,  434. 

g.  Defenses,  434. 

h.  Rights  of  Creditors,  435. 
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3.   Wife's  Actions  and  Forms  of  Action,  435. 

a.  Wife 's  Right  of  Action,  435. 

b.  Parties,  435. 

(1)  Suit  by  Wife  Alone,  435. 
\  (2)  Husband  May  Be  Joined,  436. 

(3)  Husband  Must  Be  Joined,  436. 

(4)  By  Husband  Alone,  436. 

c.  Statute  of  Limitations,  436. 

X.  Conflict  of  Laws,  436. 

XI.  Loss  and  Extinguishment,  436. 

t.  Ladies,  436. 

2.  Acquiescence  and  Estoppel,  437. 

a.  In  General,  437. 

b.  As  Against  Parties  Dealing  with  Wife,  438. 

c.  As  Against  Parties  Dealing  with  Husband,  439. 

(1)  In  General,  439. 

(2)  Husband's  Vendor,  439. 

(3)  Husband's  Vendee,  439. 

(4)  Husband  s  Mortgagee  or  Assignee,  440. 

(5)  Husband 's  Creditors,  441. 

(6)  Wife's  Creditors,  443. 

d.  As  Against  Parties  Dealing  with  Trustee  or  Agent,  443. 

e.  As  Against  Husband  or  His  Estate,  444. 
f.  Matters  in  Avoidance  of  Estoppel,  444. 

3.  Equitable  Election,  444. 

4.  End  of  Coverture,  445. 

XII.  Devolution  and  Administration,  446. 

1.  Devolution,  446. 

a.  Rule  of  Succession,  446. 

b.  Liabilities  and  Charges,  446. 

(1)  In  General,  446. 

(2)  For  Improvements  Made  by  Husband,  446. 

(3)  For  Expenses  of  Last  Sickness,  447. 

(4)  For  Funeral  Expenses,  447. 

(5)  Curtesy  of  Husband,  448. 

c.  Liability  of  Husband  to  Account  to  Representatives  and  Heirs, 

448. 

2.  Administration,  448. 

a.  Necessity,  448. 

b.  Right  to  Administration,  448. 

c.  Assets,  448. 

d.  Claims  Against  Estate,  449. 

(1)  Order  of  Payment,  449. 

(2)  Proof  of  Claims,  449. 

(a)  Jurisdiction  of  Probate  Court,  449. 

Uj)  Action  Against  Personal  Representatives,  449. 

(c)  Authority  of  Personal  Representatives  to  Bind  Estate, 

45°- 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
title  HUSBAND  AND  WIFE,  vol.  10,  p.  191. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ACKNOWLEDGMENTS,  vol.  1,  p.  483; 
AGENCY,  vol.  1,  pp.  942,  947;  ALIMONY,  vol.  2,  p.  91;  ALLOWANCES, 
vol.  2,  p.  167;  ARBITRATION  AND  AWARD,  vol.  2.  p.  615;  BONDS, 
vol.  4,  p.  626;  BUSINESS,  vol.  5,  p.  75;  COMMUNITY  PROPERTY,  vol. 
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6,  p.  293;  CURTESY,  vol.  8,  p.  521;  DEEDS,  vol.  9,  p.  no;  DIVORCE, 
vol.  9,  p.  723;  DOWER,  vol.  10,  p.  122;  ESTOPPEL,  vol.  11,  p.  413; 
FRAUDULENT  SALES  AND  CONVEYANCES,  vol.  14,  p.  258;  GIFTS, 
vol.  14  p.  1006;  HOMESTEAD,  vol.  15,  p.  546;  HUSBAND  AND 
WIFE,  vol.  15,  p.  785;  IMPROVEMENTS,  vol.  16,  p.  122;  MAR- 
RIAGE, vol.  19,  p.  1 156;  MARRIAGE  SETTLEMENTS,  vol.  19,  p.  1224; 
MECHANICS'  LIENS,  vol.  20,  p.  255;  MORTGAGES,  vol.  20,  p.  888; 
NOTICE  OF  PENDENCY  AND  LIS  PENDENS,  vol.  21,  p.  643; 
RESTRAINTS  ON  ALIENATION,  vol.  24,  p.  866;  SUCCESSION; 
TRUSTS;  WILLS. 


I.  Definition.  —  The  separate  property  of  a  married  woman  is  that  which 
has  been  vested  in  her  for  her  separate  use,  to  the  exclusion  of  her  husband's 
marital  rights  therein.1 

II.  Creation  of  Equitable  Separate  Estate  —  1.  Mode  of  Creation  — 

a.  Instrument  Creating  Separate  Property. — An  equitable  separate 
estate  may  be  created  either  by  will,8  or  by  a  settlement,  conveyance,  or  other 
instrument  inter  vivos,  either  before  marriage 3  or  during  coverture.4  It 
therefore  may  be  acquired  by  gift  as  well  as  by  purchase.5  And  a  gift  of 
personal  property  may  be  made  to  a  married  woman  by  parol,  to  her  sole  and 
separate  use.6 

b.  Intent  to  Create  Separate  Estate. — when  Property  is  Given  to  a 

Married  Woman  by  a  Written  Instrument,  the  question  whether  a  separate  estate  has 
been  created  must  depend  on  the  intention  of  the  donor,  to  be  collected  from 
the  language  he  has  employed  in  the  instrument  as  a  whole.7  This  intention 
to  exclude  the  husband's  marital  rights  and  create  a  separate  estate  must  be 
manifested  in  clear  and  unequivocal  terms;  if  a  doubt  exists  as  to  such  inten- 
tion, it  must  be  resolved  in  favor  of  the  marital  right.**    The  form  of  words 


1.  Separate  Property  Defined.  —  Alston  v. 
Rowles,  13  Fla.  117;  Petty  v.  Malier,  14  B.  Mon. 
(Ky.)  198;  Struss  v.  Norton,  (Ky.  1899)  48  S. 
W.  Rep.  976;  Duke  v.  Duke,  81  Ky.  308. 

2.  Creation  by  Will.  —  Goulder  v.  Camm,  1 
De  G.  F.  &  J.  146,  6  Jur.  N.  S.  113,  1  L.  T.  N.  S. 
224;  In  re  Tarsey,  L.  R.  1  Eq.  561  ;  Hartley  v. 
Hurle,  s  Ves.  Jr.  540 ;  Kirk  v.  Paulin,  7  Vin. 
Abr.  95,  par.  43 ;  Lumb  v.  Milnes,  5  Ves.  Jr. 
517;  Re  Ford,  32  Beav.  621,  33  L.  J.  Ch.  180, 
9  Jur.  N.  S.  740,  1 1  W.  R.  45,  8  L.  T.  N.  S.  652 ; 
Russell  v.  Andrews,  120  Ala.  222. 

3.  Creation  of  Separate  Estate  Before  Marriage. 
—  London  Chartered  Bank  v.  Lempriere,  L.  R. 
42  L.  J.  P.  C.  49,  4  P.  C.  572,  29  L.  T.  N.  S.  186, 
21  W.  R.  513,  9  Moo.  P.  C.  C.  N.  S.  426;  Mayd 
v.  Field,  3  Ch.  D.  587,  45  L.  J.  Ch.  699,  34  L.  T. 
N.  S.  614,  24  W.  R.  660;  Hamaker  v.  Hamaker, 
88  Ala.  431  ;  Fears  v.  Brooks,  12  Ga.  195  ;  Mory 
v.  Michael,  18  Md.  227  ;  Young  v.  Young,  (Tenn. 
Ch.  1900)  64  S.  W.  Rep.  319;  Saunders  v. 
Harris,  1  Head  (Tenn.)  185;  Beaufort  v.  Col- 
lier, 6  Humph.  (Tenn.)  487,  44  Am.  Dec.  321. 

4.  CreatioD  During  Coverture.  —  In  re  Winn, 
57  L.  T.  N.  S.  382;  O'Doherty  v.  Ontario  Bank, 
32  U.  C.  C.  P.  285  ;  Hamaker  v.  Hamaker,  88 
Ala.  431;  McMillan  v.  Peacock,  57  Ala.  127; 
Underhill  v.  Morgan,  33  Conn.  105  ;  Deming  v. 
Williams,  26  Conn.  226,  68  Am.  Dec.  386  ;  Riley 
v.  Riley,  25  Conn.  154;  Evans  v.  Bethune,  99 
Ga.  582;  McKennan  v.  Phillips,  6  Whart.  (Pa.) 
569  :  Barron  v.  Barron,  24  Vt.  375. 

5.  Gift  or  Purchase.  —  Struss  v.  Norton,  (Ky. 
1899 J  48  S.  W.  Rep.  976;  Schafroth  v.  Ambs, 
46  Mo.  1 14. 
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6.  Parol  Gift  of  Personalty.  —  Gillespie  v. 
Burleson,  28  Ala.  551;  McClanahan  v.  Beasley, 
17  B.  Mon.  (Ky.)  in;  Tinsley  v.  Roll,  2  Met. 
(Ky.)  509;  Walton  v.  Broaddus,  6  Bush  (Ky.) 
328 ;  Holthaus  v.  Hornbosetle,  60  Mo.  439 ; 
Tolley  v.  Wilson,  (Tenn.  Ch.  1897)  47  S.  W. 
Rep.  156;  Pond  v.  Skeen,  2  Lea  (Tenn.)  126. 

7.  Intent  Gathered  from  Instrument  as  a  Whole. 
—  Massy  v.  Rowen,  L.  R.  4  H.  L.  301  ;  In  re 
Peacock,  10  Ch.  D.  490;  Edwards  v.  Burns,  26 
Mo.  App.  44 ;  Hamilton  v.  Bishop,  8  Yerg. 
(Tenn.)  33,  29  Am.  Dec.  101. 

8.  Intention  Must  Be  Clearly  Expressed  — 
England.  —  Massey  v.  Parker,  2  Myl.  &  K.  174; 
Stanton  v.  Hall,  2  Russ.  &  M.  175;  Bland  v. 
Dawes,  17  Ch.  D.  794;  Lumb  v.  Milnes,  5  Ves. 
Jr.  517;  In  re  Peacock,  10  Ch.  D.  490;  Fitz- 
gibbon  v.  Pike,  5  L.  R.  Tr.  487. 

Alabama.  —  Clarke  v.  Windham,  12  Ala.  798; 
Pollard  v.  Merrill,  15  Ala.  169;  Short  v.  Battle, 
52  Ala.  456;  Robinson  v.  O'Neal,  56  Ala.  541; 
McMillan  v.  Peacock,  57  Ala.  127. 

Arkansas.  —  Sadler  v.  Bean,  9  Ark.  202; 
Buckner  v.  Davis,  29  Ark.  444  ;  Shryock  v.  Can- 
non, 39  Ark.  434. 

Connecticut.  —  Vail  v.  Vail,  49  Conn.  5a 
(holding  that  the  words  "  sole  and  separate  es- 
tate "  are  not  necessary). 

Florida.  —  Alston  v.  Rowles,  13  Fla.  117. 

Georgia.  —  Evans  v.  Bethune,  99  Ga.  582. 

Kentucky.  —  Struss  v.  Norton,  (Ky.  1899)  48 
S.  W.  Rep.  976 ;  Walton  v.  Broaddus,  6  Bush 
(Ky.)  328;  Magill  v.  Mercantile  Trust  Co.,  81 
Ky.  129;  Duke  v.  Duke,  81  Ky.  308. 

Maryland.  —  George  v.  Spencer,  2  Md.  Ch. 
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sufficient  for  the  purpose  in  question  has  been  considered  by  the  courts  in 
m  my  cases,  and  it  has  invariably  been  held  that  a  separate  estate  is  created 
by  the  use  of  such  words  as  "  to  her  sole  and  separate  use,"  "  to  and  for  her 
own  use  and  benefit  absolutely,"  "  to  her  own  use,  independent  of  her  hus- 
band," or  any  equivalent  words,1  and  the  use  of  such  words  in  the  premises  of 


353  ;  Carroll  v.  Lee,  3  Gill  &  J.  (Md.)  504,  22 
Am.  Dec.  350 ;  Turton  v.  Turton,  6  Md.  375 ; 
Hutchins  v.  Dixon,  11  Md.  29;  Brandt  v. 
Mickle,  28  Md.  436. 

Mississippi.  —  Hunt  v.  Booth,  Freem.  (Miss.) 
215;  Williams  v.  Claiborne,  7  Smed.  &  M. 
(Miss.)  488  ;  Keith  v.  Woombell,  8  Pick.  (Miss.) 
211  ;  Smith  v.  Henry,  35  Miss.  369. 

Missouri.  —  Metropolitan  Bank  v.  Taylor,  53 
Mo.  444;  McCoy  v.  Hyatt,  80  Mo.  130;  Modrell 
v.  Riddle,  82  Mo.  31,  where  the  court  said  that 
loose  declarations  of  the  husband  are  not  suffi- 
cient and  that  testimony  of  verbal  admissions 
of  persons  since  dead  is  entitled  to  but  small 
weight;  Richardson  v.  De  Giverville,  107  Mo. 
422,  28  Am.  St.  Rep.  426;  Leete  v.  State  Bank, 
14J  Mo.  574. 

North  Carolina.  —  Heathman  v.  Hall,  3  Ired. 
Eq.  ^38  N.  Car.)  414;  Ashcraft  v.  Little,  4  Ired. 
Eg.  (39  N.  Car.)  236. 

Ohio.  —  Quigley  v.  Graham,  18  Ohio  St.  43. 

South  Carolina.  —  Dunlap  v.  Garlington,  17 
S.  Car.  567,  holding  that  the  mere  gift  to  a 
trustee  is  uot  sufficient. 

Tennessee.  —  Tolley  v.  Wilson,  (Tenn.  Ch. 
1897)  47  S.  W.  Rep.  156;  Gardenhire  v.  Hinds, 
1  Head  (Tenn.)  402;  Murdoc'k  v.  Memphis,  etc., 
R.  Co.,  7  Baxt.  (Tenn.)  557  (holding  that  a 
separate  estate  cannot  be  created  by  implica- 
tion);, Irwin  v.  Chrisman,  2  Coldw.  (Tenn.) 
501  ;  Beaufort  v.  Collier,  6  Humph.  (Tenn.) 
487,  44  Am.  Dec.  321  ;  Mayberry  v.  Neely,  5 
Humph.  (Tenn.)  337;  Thompson  v.  McKissick, 
3  Humph.  (Tenn.)  631  ;  Pond  v.  Skeen,  2  Lea 
(Tenn.)  126  [citing  Eaves  v.  Gillespie,  1  Swan 
(Tenn.)  128]  ;  Meredith  v.  Owen,  4  Sneed 
(Tenn.)  223;  Houston  v.  Embry,  1  Sneed 
(Tenn.)  480;*  Wood  v.  Polk,  12  Heisk.  (Tenn.) 
220. 

Virginia.  —  Buck  v.  Wroten,  24  Gratt.  (Va.) 
250  ;  Jones  v.  Jones,  96  Va.  749. 

The  Fact  that  the  Husband  Was  Improvident 
and  Insolvent,  and  had  abandoned  his  wife  and 
children,  who  had  been  supported  by  the  testator 
for  years,  is  important  in  determining  the  tes- 
tator's intention.  Gardenhire  v.  Hinds,  1  Head 
(Tenn.)  402. 

1.  Words  Creating  Separate  Estate  —  England. 
—  Bland  v.  Dawes,  17  Ch.  D.  794  ;  In  re  March, 
27  Ch.  D.  166,  54  L.  J.  Ch.  143,  Si  L.  T.  N.  S. 
380,  32  W.  R.  241  ;  Wagstaff  v.  Smith,  9  Ves. 
Jr.  520;  Ex  p.  Ray,  1  Madd.  199;  Inglefield  v. 

Coghlan,  2  Coll.  Ch.  Cas.  247 ;    v.  Lyne, 

Younge  562  ;  Negus  v.  Jones,  1  Cab.  &  E.  52 ; 
Re  Bayliss,  13  Jur.  1090;  Goulder  v.  Camm,  1 
De  G.  F.  &  J.  146  ;  In  re  Brymer,  24  L.  T.  N.  S. 
263;  Turnley  v.  Kelly,  Wall.  Lyn.  311. 

Alabama.  —  Sprague  v.  Shields,  61  Ala.  428; 
Newman  v.  James,  12  Ala.  29;  Clarke  v.  Wind- 
ham, 12  Ala.  798;  Gould  v.  Hill,  18  Ala.  84; 
Jenkins  v.  McConico,  26  Ala.  213;  Ozley  v. 
Ikelheimer,  26  Ala.  332  ;  Williams  v.  Avery,  38 
Ala.  115;  Short  v.  Battle,  52  Ala.  456;  Pepper 
v.  Lee,  53  Ala.  33  ;  Robinson  v.  O'Neal,  56  Ala. 
541 ;  Perdue  v.  Montgomery  Bldg.,  etc.,  Assoc., 
79  Ala.  478. 


California.  —  Swain  v.  Duane,  48  Cal.  358  ; 
De  Sanchez  v.  Grace  M.  E.  Church,  114  Cal. 
293- 

Georgia.  —  Fears  v.  Brooks,  12  Ga.  195  ;  Dun- 
bar v.  Mize,  74  Ga.  130. 

Mississippi.  —  Williams  v.  Claiborne,  7  Smed. 
&  M.  (Miss.)  488. 

Missouri.  —  Metropolitan  Bank  v.  Taylor,  53 
Mo.  444  ;  The  Boatmen's  Sav.  Bank  v.  Collins, 
75  Mo.  280. 

New  York.  —  Wood  v.  Wood,  83  N.  Y.  575. 
North  Carolina.  —  Steel  v.  Steel,  1  Ired.  Eq. 
(36  N.  Car.)  452;  Heathman  v.  Hall,  3  Ired. 
Eq.  (38  N.  Car.)  414. 

Pennsylvania.  —  Steinmetz's  Estate,  3  Pa. 
Dist.  440,  168  Pa.  St.  171  ;  Holliday  v.  Hively, 
198  Pa.  St.  335- 

Tennessee.  —  Hamilton  v.  Bishop,  8  Yerg. 
(Tenn.)  33,  29  Am.  Dec.  101  ;  Thompson  v.  Mc- 
Kisick,  3  Humph.  (Tenn.)  631  ;  Gardenhire  v. 
Hinds,  1  Head  (Tenn.)  402 ;  Gray  v.  Robb,  4 
Heisk.  (Tenn.)  74. 

Virginia.  —  Kiracofe  v.  Kiracofe,  93  Va.  591  ; 
Dezendorf  v.  Humphreys,  95  Va.  473. 

Where  no  meaning  could  be  given  to  the  word 
"  sole,"  except  that  the  estate  was  to  be  held 
separately  from  the  husband,  that  meaning  must 
be  given  to  it,  unless  it  was  plainly  used  by  the 
testator  with  a  different  meaning.  In  re  Tar- 
sey,  L.  R.  1  Eq.  561. 

Phrases  Held  to  Create  Separate  Estate.  —  The 
following  phrases  have  been  held  to  exclude  the 
husband's  rights :  "  Independent  of  any  other 
person."  Margetts  v.  Barringer,  7  Sim.  482. 
To  pay  the  annual  income  "  into  the  proper 
hands "  of  the  legatee,  a  married  woman. 
Hartley  v.  Hurle,  5  Ves.  Jr.  540.  "  Enjoy  and 
receive  the  issue  and  profits."  Tyrrell  v. 
Hope,  2  Atk.  558.  "  Her  receipt  to  be  a  suffi- 
cient discharge  to  the  executors."  Lee  v. 
Prieaux,  3  Bro.  C.  C.  381  ;  Cooper  v.  Wells,  n 
Jur.  N.  S.  923,  13  L.  T.  N.  S.  319;  In  re  Moly- 
neux,  Ir.  R.  6  Eq.  411.  "  For  her  use  and  at 
her  disposal."  Prichard  v.  Ames,  T.  &  R.  222, 
24  Rev.  Rep.  31  ;  see  also  In  re  Graham,  20  W. 
R.  289.  "  Free  from  the  claims  of  any  person 
or  manner  of  persons,  absolutely  as  their  own 
right."  Brown  v.  Johnson,  17  Ala.  232.  "  In 
no  manner  whatever  liable  for  the  debts  of  her 
present  or  any  future  husband."  Williams  v. 
Maull.  20  Ala.  721.  "  Not  to  be  subject  to  any 
debt  of  "  the  husband.  Young  v.  Young,  3 
Jones  Eq.  (56  N.  Car.)  216.  "To  her  and  her 
heirs'  proper  use."  Rudisell  v.  Watson,  2  Dev. 
Eq.  (17  N.  "Car.)  430.  "  For  the  benefit  of  the 
heirs  of  their  bodies,  not  subject  to  be  sold, 
bartered,  or  traded  by  their  husbands."  Wood- 
rum  v.  Kirkpatrick,  2  Swan  (Tenn.)  218.  "  In 
trust  for  fier  and  her  heirs'  benefit."  Beaufort 
v.  Collier,  6  Humph.  (Tenn.)  487,  44  Am.  Dec. 
321. 

Words  and  Phrases  Not  Creating  Separate  Es- 
tate. —  The  following  words  and  phrases  have 
been  held  alone  not  to  create  a  separate  estate  : 
"  For  her  own  use  and  benefit,"  in  the  be- 
quest of  the  -esidue,  following  the  bequest  of  a 
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a  deed  is  sufficient,  though  they  do  not  appear  in  the  habendum.1  On  the 
other  hand,  it  has  been  held  that  a  separate  estate  is  not  created  merely  by 
words  prohibiting  alienation,2  or  by  the  intervention  of  a  trustee,  where  the 
terms  of  the  instrument  do  not  exclude  the  marital  rights  of  the  husband  and 
he  is  allowed  the  use  and  enjoyment  of  the  property.3 

Acts  and  Conduct  of  Parties.  —  The  existence  of  a  separate  estate  may  sometimes 
be  shown  by  the  acts  and  conduct  of  the  parties,4  but  the  acts  or  conduct 
must  be  such  as  to  show  with  reasonable  certainty  an  intent  to  exclude  the 
marital  rights  of  the  husband.5 

2.  By  Whom  Created  —  a.  By  Testator  or  Donor.  —  A  testator  devising 
or  bequeathing  property  to  a  woman,  whether  married  or  unmarried,  may,  by 
the  terms  of  the  gift,  constitute  it  her  separate  property;0  and  so,  too,  a  gift 
from  a  third  person  to  a  married  woman  as  her  separate  property  will  be 
upheld  in  equity,  when  the  husband  assents  to  the  gift  and  treats  the  prop- 
erty as  belonging  exclusively  to  her. 7 

b.  By  Husband. — A  gift  from  a  husband  to  his  wife,  after  marriage, 
though  ordinarily  void  at  law,  is  sustainable  in  equity,  and  will,  as  against 
him,  but  not  as  against  his  creditors,  vest  in  the  wife  an  unimpeachable  right 


sum  for  the  sole  and  separate  use  and  benefit 
of  a  married  woman.  Wills  v.  Sayers,  4  Madd. 
409.  "  To  and  for  her  own  use  and  benefit." 
Roberts  v.  Spicer,  5  Madd.  491  ;  see  also  to 
same  effect,  Barnes  v.  Forsyth,  1  W.  R.  142,  and 
Foley  v.  Foley.  18  W.  R.  81.  "  For  her  and 
their  sole  and  absolute  use  and  benefit."  Lewis 
v.  Mathews,  L.  R.  2  Eq.  177.  "  Into  their  own 
proper  and  respective  hands,  to  and  for  their 
own  use  and  benefit,"  being  a  direction  to  trus- 
tees in  a  marriage  settlement  of  lands  to  two 
married  women.  Tyler  v.  Lake,  2  Russ.  &  M. 
183.  "  To  be  paid  into  the  proper  hands  of  A., 
the  wife  of  J.  L.,  for  her  proper  use  and  bene- 
fit." Blacklow  v.  Laws,  6  Jur.  n  21.  "  To  have 
the  use  and  benefit  of  the  labor  and  services  of 
the  said  slaves,  and  all  the  proceeds  thereof, 
during  her  life,  and  at  her  death  shall  convey 
the  said  negroes  to  the  lawful  heirs  of  her 
body,"  in  a  conveyance  of  slaves  in  trust  for  the 
grantor's  daughter.  Hale  v.  Stone,  14  Ala.  803. 
"  But  not  subject  to  your  husband's  debts,"  in 
a  gift  of  slaves  to  a  married  woman.  Gillespie 
v.  Burleson,  28  Ala.  551.  For  "  the  use,  benefit, 
and  behoof  of  his  [grantor's]  wife."  Guis- 
haber  v.  Hairman,  2  Bush  (Ky.)  320.  The  trus- 
tee "  shall  and  will  hold  the  aforesaid  property 
and  effects,  and  the  proceeds  thereof  for  the  use 
and  benefit  of  M.  E.  H.  free  from  any  future 
charge  or  debt  on  the  part  of  her  husband,"  in 
a  conveyance  by  the  husband  and  wife  to  a 
trustee  for  the  use  of  the  wife.  Harris  v.  Har- 
beson,  9  Bush  (Ky.)  397.  "  For  her  use  and 
benefit."  Turton  v.  Turton,  6  Md.  375.  "  In 
her  own  right,"  in  a  grant  to  married  women. 
Grand  Gulf  Bank  v.  Barnes,  2  Smed.  &  M. 
(Miss.)  165.  "  In  their  own  rights,"  in  a  devise 
of  land  by  a  testator  to  his  two  daughters. 
Hart  v.  Leete,  104  Mo.  315.  "In  their  own 
rights."  Leete  v.  State  Bank.  141  Mo.  574. 
"  But  the  said  gift  to  extend  to  no  other  per- 
son." Ashcraft  v.  Little,  4  Ired.  Eq.  (39  N. 
Car.)  236.  To  "  suffer  them  to  use  and  enjoy 
the  same,"  in  a  grant  of  slaves  for  the  use  and 
benefit  of  husband  and  wife  during  their  joint 
lives.  Mayberry  v.  Neely,  5  Humph.  (Tenn.) 
337-  "  It  being  my  purpose  and  will  that  my 
daughters  enjoy  the  respective  portions  herein 


devised  to  them  as  they  see  fit,"  the  daughters 
being  married  at  the  time.  Wood  v.  Polk,  12 
Heisk.  (Tenn.)  220.  "To  the  only  proper  use 
and  behoof  of,"  etc.  Houston  v.  Embry,  1  Sneed 
(Tenn.)  480.  "  To  be  her  right  and  property 
during  life,  to  her  and  her  heirs,  to  have  and  to 
hold  free  from  the  lawful  claims  of  all  and 
every  person  whomsoever."  Meredith  v.  Owen, 
4  Sneed  (Tenn.)  223. 

1.  Words  Not  Appearing  in  Habendum  of  Deed. 
—  Morrison  v.  Thistle,  67  Mo.  596. 

2.  Words  Merely  Prohibiting  Alienation.  — 
Stogdon  v.  Lee.  (1891)  1  Q.  B.  661  ;  Tullett  v. 
Armstrong,  1  Beav.  1. 

3.  Mere  Intervention  of  Trustee.  —  Pollard  v. 
Merrill,  15  Ala.  169;  Hunt  v.  Booth,  1  Freem. 
(Miss.)  215. 

4.  Conduct  as  Evidence  of  Intent.  —  Thus  in 
case  of  a  parol  gift  of  personalty  the  conduct 
and  spoken  words  of  the  parties  may  be  shown 
in  order  to  pTove  a  separate  estate  in  the  donee, 
a  married  woman.  McCoy  v.  Hyatt,  80  Mo. 
130. 

Acquiescence  by  Husband  in  Control  by  Wife.  — 

So,  too,  the  existence  of  a  separate  property 
interest  in  a  married  woman  may  be  established 
from  the  fact  of  her  long  uninterrupted  control 
over  it,  with  the  acquiescence  of  her  husband 
in  her  dominion  and  management  of  it.  Ew- 
ing  v.  Gray,  12  Ind.  64:  McCoy  v.  Hyatt,  80 
Mo.  130.  See  also  Darkin  v.  Darkin,  17  Beav. 
578;  Clark  v.  Cullen,  (Tenn.  Ch.  1897)  44  S. 
\V.  Rep.  204  ;  Cheney  v.  Pierce,  38  Vt.  515. 

Recognition  by  Husband  of  Antenuptial  Gift 
from  Him.  —  Young  V.  Young,  (Tenn.  Ch.  1900) 
64  S.  W.  Rep.  319. 

5.  Evidence  Held  Insufficient  —  Making  Bond 
for  Title  to  Wife.  —  Moore  v.  Jones,  13  Ala. 
296. 

Wife  Collecting  Rents  of  Realty  Not  Her  Sepa- 
rate Estate.  —  Thompson  v.  Zeck,  7  Ky.  L.  Rep. 
369;  Schafroth  v.  Ambs,  46  Mo.  114. 

6.  Separate  Estate  Created  by  Will.  —  See  the 
cases  cited  supra,  this  se'ction,  Mode  of  Crea- 
tion—  Instrument  Creating  Separate  Property, 
note  Creation  by  Will. 

7.  Gifts  from  Third  Persons.  —  Welch  v.  Welch, 
63  Mo.  57, 
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of  property,  and  will  be  treated  as  her  exclusive  and  separate  estate  ; 1  but  the 
fact  that  a  married  woman  purchases  personal  property  with  money  furnished 
by  her  husband  does  not  necessarily  make  the  property  her  separate  estate.' 

Relinquishment  of  Husband's  Eights.  —  A  husband  may  surrender  his  right  to  the 
personal  property  of  his  wife,  so  that  it  shall  be  free  from  his  claim,  notwith- 
standing the  fact  that  such  property  is  not  technically  a  separate  estate.3  So, 
instead  of  exercising  his  right  to  the  fund  of  his  wife,  he  can  treat  it  as  the 
wife's,  and  constitute  himself  a  trustee  in  respect  to  it  for  her  benefit.4 

Note  Given  for  Proceeds  of  Wife's  Property.  —  Where  the  consideration  for  a  note 
is  the  proceeds  of  the  property  or  rights  of  a  married  woman,  and  the  note  is 
made  payable  to  her  with  her  husband's  assent,  he  may  treat  it  as  her  separate 
property,  thus  giving  her  the  beneficial  use  of  it,  not  only  as  against  himself 
and  his  distributees,  but  also  as  against  his  creditors.5 

A  Conveyance  Being  Made  to  a  Husband  in  Trust  for  His  Wife,  his  possession  of  the 
property  will  be  referred  to  the  deed,  and  he  will  be  deemed  to  hold  it  as 
trustee  merely,  unless  he  does  some  act  demonstrating  his  intention  to  assert 
his  marital  rights  over  it.  If  he  dies  without  manifesting  such  intention, 
and  before  any  creditor  has,  in  his  name,  asserted  such  right,  the  interest  of 
the  wife  in  the  property  will  survive  to  her.6 

c.  Bv  Wife.  —  A  woman  may,  on  her  marriage,  reserve  to  herself  power 
to  dispose  of  her  property  by  deed  or  will,  and  thereby  constitute  it  separate 
estate,7  or  she  may,  before  marriage,  transfer  her  property  to  a  trustee  in 
order  to  secure  it  to  herself  free  from  the  debts  and  control  of  her  husband;** 


1.  Gifts  from  Husband  —  Alabama.  —  McMil- 
lan v.  Peacock,  57  Ala.  127;  Hamaker  v.  Ha- 
maker,  88  Ala.  431. 

Connecticut.  —  Deming  v.  Williams,  26  Conn. 
226,  68  Am.  Dec.  386  ;  Underhill  v.  Morgan,  33 
Conn.  105;  Darcy  v.  Ryan,  44  Conn.  518. 

Illinois.  —  Gill  v.  Woods,  81  111.  64,  25  Ain. 
Rep.  264. 

Kentucky.  —  Gaines  v.  Poor,  3  Met.  (Ky.) 
503,  79  Am.  Dec.  559 ;  Kelley  v.  Grundy,  (Ky. 
1898)  45  S.  W.  Rep.  100;  Struss  v.  Norton, 
(Ky.  1899)  48  S.  W.  Rep.  976. 

Maryland.  —  George  v.  Spencer,  2  Md.  Ch. 
353- 

Massachusetts. —  Whitten  v.  Whitten,  3 
Cush.  (Mass.)  191. 

North  Carolina.  —  Steel  v.  Steel,  1  Ired.  Eq. 
(36  N.  Car.)  452. 

Canada.  —  O'Doherty  v.  Ontario  Bank,  32  U. 
C.  C.  P.  285. 

A  husband  may  during  coverture  make  a 
suitable  provision  out  of  his  estate  for  his  wife, 
and  such  provision  will  be  regarded  as  her  sepa- 
rate property.  Riley  v.  Riley,  25  Conn.  154. 
See  also  Bowser  v.  Bowser,  82  Pa.  St.  57,  hold- 
ing that  a  purchase  by  the  husband  in  the  name 
of  the  wife  is  presumed  to  be  a  gift  to  her. 

A  Direct  Gift  by  the  Husband  to  the  Wife, 
during  coverture,  of  money  or  other  personalty 
creates,  by  necessary  implication,  a  separate  es- 
tate in  the  wife,  else  the  gift  would  not  be 
effectual,  and,  likewise,  a  gift  of  earnings  or 
savings  may  be  shown  by  circumstances,  and, 
when  so  shown,  is  as  effectual  as  if  proven  by 
express  contract.  Snodgrass  v.  Hyder,  95 
Tenn.  568.  And  see  generally  the  title  Mar- 
riage Settlements,  vol.  19,  p.  1224. 

Money  Paid  by  Husband  under  Separation  Agree- 
ment.—  McKennan  v.  Phillips,  6  Whart.  (Pa.) 
569,  where  an  agreement  was  made  between 
a  husband  and  wife  for  a  separation,  and  the 
wife  covenanted  to  relinquish  all  claims  to  his 
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estate,  and  the  husband  agreed  to  pay  her  a 
certain  sum  of  money ;  which  money  was  paid 
to  her,  and  they  lived  separate  from  each  other. 

Consideration  of  Gift  —  Property  Eeceived  from 
Wife.  —  Where  a  husband  reduced  his  wife's 
property  to  possession  before  the  passage  of  the 
Married  Woman's  Act,  a  subsequent  restitution 
by  deed  of  gift  is  valid  as  against  his  subse- 
quent creditors.  Scrutchfield  v.  Sauter,  119 
Mo.  615. 

2.  Effect  of  Purchase  with  Money  Furnished  by 

Husband.  —  Owings  v.  Jones,  8  Ky.  L.  Rep.  432. 

3.  Relinquishment  of  Marital  Rights.  ■ —  Irwin 

v.  Bailey,  72  Ala.  467  ;  Clark  v.  Clark,  86  Mo. 
116;  Struss  v.  Norton,  (Ky.  1899)  48  S.  W. 
Rep.  976. 

By  permitting  his  wife  to  buy,  sell,  and  deal 
with  her  personal  property  as  she  wishes,  the 
husband  waives  his  marital  rights.  Boynton  v. 
Miller,  144  Mo.  681. 

Wife's  Earnings. —  As  to  the  relinquishment 
by  a  husband  of  his  right  to  his  wife's  earnings, 
see  the  next  following  subdivision  of  this  sec- 
tion, By  Wife. 

4.  Husband  Constituting  Himself  Trustee  for 
Wife.  — Taylor  v.  Sikes.  108  N.  Car.  724. 

5.  Note  for  Proceeds  of  Wife's  Property.  —  Poor 
i'.  Hazleton,  15  N.  H.  564. 

6.  Property  Conveyed  to  Husband  in  Trust  for 
Wife. -- Terrell  v.  Green,  11  Ala.  207. 

7.  Separate  Estate  Created  by  Wife.  —  Gore  v. 
Knight,  2  Vern.  535  ;  London  Chartered  Bank 
v.  Lempriere.  L.  R.  4  P.  C.  572,  42  L.  J.  P.  C. 
49.  29  L.  T.  N.  S.  186,  21  W.  R.  513,  9  Moo. 
P.  C.  C.  N.  S.  426;  Mory  v.  Michael,  18  Md. 
227. 

Agreement  for  Settlement  Enforced. —  Corley?'. 

Stafford.  1  Jur.  N.  S.  1225,  26  I..  T.  Ch.  863,  5 
W.  R.  646:  Alt  v.  Alt,  8  Jur.  N.  S.  1075. 

8.  Transfer  to  Trustee. —  Saunders  v.  Harris.  1 
Head  (Tenn.)  185.  See  also  Hall  v.  Young,  37 
N.  H.  134. 
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and  property  acquired  by  her  during  coverture  may  become  her  separate 
property  by  an  agreement  between  herself  and  her  husband.1 

Earnings  of  Wife.  —  In  the  absence  of  any  agreement  between  husband  and 
wife,  moneys  earned  by  the  wife  during  coverture  belong  to  the  husband. 
This  is  the  old  common-law  rule.2  She  may,  however,  with  the  consent  or 
approbation  of  her  husband,  acquire  a  separate  estate  in  the  savings  of  her 
own  industry  and  economy,3  but  a  clear  intention  on  the  part  of  the  husband 
to  abandon  his  right  to  his  wife's  earnings  must  be  shown.4 

Wife's  Separate  Business.  —  If,  without  any  antenuptial  agreement,  a  husband 
permits  his  wife  after  marriage  to  carry  on  business  on  her  sole  and  separate 
account,  all  that  she  earns  in  trade,  and  property  purchased  with  the  proceeds 
of  such  earnings,  will  be  deemed  her  sole  and  separate  property.5 

Land  Bought  with  Wife's  Earnings.  —  Where  land  is  purchased,  with  the  consent 
of  the  husband,  by  a  married  woman  for  her  separate  use,  she  "  being  the 
meritorious  cause  by  which  the  means  of  payment  were  provided,"  the  deed 
being  taken  in  the  name  of  another,  it  was  held  that  a  trust  resulted  to  her,0 
ami  lands  purchased  with  the 'proceeds  of  the  wife's  own  skill  and  industry,  and 
conveyed  directly  to  her,  are  her  separate  estate.7 

Wife's  Earnings  During  Husband's  Desertion.  —  What  the  wife  acquires  during  the 
time  her  husband  has  deserted  her,  for  the  support  of  herself  and  family,  is 
her  separate  property  and  not  liable  to  the  disposition  of  the  husband.8 


But  a  woman  may  not,  in  contemplation  of 
marriage,  make  a  secret  transfer  of  her  property 
for  the  purpose  of  depriving  her  intended  hus- 
band of  his  marital  rights.  See  the  title  Fraud- 
ulent Sales  and  Conveyances,  vol.  14,  p.  252. 

1.  Property  Acquired  During  Coverture. —  Bar- 
ron v.  Barron,  24  Vt.  375.  See  also  Click  v. 
Click,  1  Heisk.  (Tenn.)  607. 

2.  See  the  title  Husband  and  Wife,  vol.  15, 
p.  832. 

3.  Separate  Estate  in  Earnings  Acquired  by  Con- 
sent of  Husband — United  States.  —  Seitz  v. 
Mitchell,  94  U.  S.  580. 

Alabama.  —  Bangs  v.  Edwards,  88  Ala.  382  ; 
Carter  v.  Worthington,  82  Ala.  334,  60  Am. 
Rep.  738;  Gordon  v.  Tweedy,  71  Ala.  202; 
Rivers  v.  Carleton,  50  Ala.  40 ;  McLemore  v. 
Pinkston,  31  Ala.  266,  68  Am.  Dec.  167. 

Georgia.  —  McNaught  v.  Anderson,  78  Ga. 
499,  6  Am.  St.  Rep.  278  ;  Cavenaugh  v.  Ainch- 
backer,  36  Ga.  500,  91  Am.  Dec.  778. 

Illinois.  —  Bowman  v.  Ash,  143  111.  649. 

Indiana.  —  Cranor  v.  Winters,  75  Ind.  301. 

Kentucky.  —  Basham  v.  Chamberlain,  7  B. 
Mon.  (Ky.)  443. 

Massachusetts.  —  Hinckley  v.  Phelps,  2  Allen 
(Mass.)  77. 

Michigan.  —  Benson  v.  Morgan,  50  Mich.  77  ; 
Mason  v.  Dunbar,  43  Mich.  407,  38  Am.  Rep. 
201. 

Minnesota.  —  Riley  v.  Mitchell,  36  Minn.  3. 

New  Jersey.  —  Peterson  v.  Mulford,  36  N.  J. 
L.  481  ;  Quidort  v.  Pergeaux,  18  N.  J.  Eq.  472; 
Skillman  v.  Skillman.  13  N.  J.  Eq.  403. 

North  Carolina.  —  Kee  v.  Vasser,  2  Ired.  Eq. 
(37  N.  Car.)  553,  40  Am.  Dec.  442. 

South  Carolina.  —  Grantham  v.  Grantham,  34 
S.  Car.  504. 

Washington.  —  Yake  v.  Pugh,  13  Wash.  78, 
52  Am.  St.  Rep.  17. 

West  Virginia.  —  Bailey  v.  Gardner,  31  W. 
Va.  94,  13  Am.  St.  Rep.  847;  Jones  v.  Reid,  12 
W.  Va.  350,  29  Am.  Rep.  455. 

Canada.  —  Carroll  v.  Fitzgerald,  6  Ont.  App. 
93- 
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4.  Intention  to  Relinquish  Right  to  Earnings. 

—  Kee  v.  Vasser,  2  Ired.  Eq.  (37  N.  Car.)  553, 
40  Am.  Dec.  442 ;  Bolman  v.  Overail,  86  Ala. 
168. 

5.  Profits  of  Separate  Business. —  Lumley  v. 
Timms,  28  L.  T.  N.  S.  608,  21  VV.  R.  494; 
Oglesby  v.  Hall,  30  Ga.  388  ;  Brown  v.  Casbier, 
3  Ky.  L.  Rep.  613  (holding,  however,  that  where 
a  married  woman  carries  on  a  business,  the 
mere  assent  of  the  husband  is  not  sufficient  to 
convert  the  goods  and  profits  thereof  into  her 
separate  estate,  and  that  a  Court  of  Chancery 
must  intervene  with  the  husband's  assent 
thereto  on  record,  when  necessary)  ;  National 
Bank  of  Metropolis  v.  Sprague,  20  N.  J.  Eq.  1  ; 
Belford  v.  Crane,  16  N.  J.  Eq.  265,  84  Am.  Dec. 
155;  Kee  v.  Vasser,  2  Ired.  Eq.  (37  N.  Car.) 
553,  40  Am.  Dec.  442,  holding  that,  where  a 
husband  permits  his  wife  to  manage  portions  of 
his  property  for  her  own  use  or  for  the  sup- 
port of  the  family,  treating  the  proceeds  as 
hers,  her  savings  therefrom  will,  in  equity,  be* 
treated  as  her  separate  property.  See  also  infra, 
this  title,  What  Property  Statutes  Include  — 
Property  Acquired  After  Marriage  —  By  Wife's 
Services  and  Earnings  —  Proceeds  of  Separate 
Business;  and  Wife's  Rights  a>id  Liabilities 
with  Respect  to  Separate  Estate  —  To  Manage 
and  Control ;  Sole  Trader  as  to  Separate  Estate. 

6.  Land  Bought  with  Wife's  Earnings.  — 
Snodgrass  v.  Hyder,  95  Tenn.  568 ;  Pinney  v. 
Fellows,  15  Vt.  524. 

7.  Marshall  v.  Marshall,  2  Bush  (Ky.)  415. 

8.  Cecil  v.  Juxon.  1  Atk.  278 ;  Starrett  v. 
Wynn,  17  S.  &  R.  (Pa.)  130,  17  Am.  Dec.  654. 

Where  a  deed  was  made  to  a  trustee  for  the 
separate  use  of  a  married  woman,  the  con- 
sideration therefor  being  paid  out  of  her  earn- 
ings, and  there  was  no  agreement,  either  before 
or  after  marriage,  that  she  should  be  entitled 
thereto,  it  was  held  that  such  earnings  were  the 
property  of  the  husband,  as  there  was  no  de- 
sertion on  his  part,  though  he  was  away  from 
home  most  of  the  time  during  which  they  were 
made.    Campbell  v.  Bowles,  30  Gratt.  (Va.)  652. 
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Protection  of  Wife's  Earnings  and  Profits.  —  This  separate  property  will  be  protected 

not  only  against  the  husband,1  but  also  against  his  subsequent  creditors,* 
though  not  against  present  creditors.3 

Earnings  of  Husband  with  Wife's  Capital.  —  Though  a  husband  may  engage  in 
business  with  his  wife's  capital,  in  her  name  and  for  her  benefit,  if,  because 
of  his  skill  and  labor,  large  profits  accrue  therefrom,  over  and  above  the 
necessary  expenses  of  the  business,  including  the  support  of  himself  and 
family,  a  court  of  equity  will  apportion  such  profits  between  his  wife  and  his 
existing  creditors.4 

Joint  Earnings  of  Husband  and  wife.  —  Where  the  balance  of  the  consideration 
for  lands  acquired  by  a  married  woman  had  been  obtained  during  coverture 
by  the  husband  and  wife  living  in  the  married  relation,  from  source?  other 
than  her  separate  estate,  such  as  keeping  boarders,  sales  of  agricultural 
products  raised  on  their  property,  and  the  like,  it  is  held  that  the  real  estate, 
in  so  far  as  it  was  thus  purchased  by  the  joint  earnings,  is  not  separate  estate, 
but  is  liable  to  the  husband's  debts.5  And  where  the  husband  furnishes  all 
or  a  portion  of  the  labor  and  skill,  or  a  portion  of  the  capital  and  credit,  used 
in  carrying  on  the  business,  the  wife  will  be  entitled,  even  as  against  his 
creditors,  to  such  portion  of  the  profits  as  will  compensate  her  for  what  she 
has  contributed  to  the  business  either  in  the  shape  of  capital  or  trade,  and  to 
the  extent  to  which  a  just  apportionment  can  be  made,  it  will  be.fi 

Property  Purchased  with  a  Woman's  Separate  Estate  belongs  to  her,  and  is  subject  to 
the  same  rules  as  is  the  original  fund.7  So,  where  furniture  was  settled  upon 
a  married  woman  to  her  separate  use,  and  certain  pieces  thereof  were  renewed 
by  her  with  money  belonging  to  her  separate  estate,  it  was  held  that  such 
renewals  formed  part  of  such  estate.8    And  furniture  which  the  wife  bought 


1.  Protection  of  Wife's  Earnings  and  Profits.  — 

Bowman  v.  Ash,  143  111.  649;  Elliott  v.  Bently, 
17  Wis.  591. 

2.  Subsequent  Creditors  of  Husband. —  Rivers  v. 
Carleton,  50  Ala.  40 ;  McNaught  v.  Anderson, 
78  Ga.  499,  6  Am.  St.  Rep.  278 ;  Bowman  v. 
Ash,  143  111.  649.  1 

3.  Present  Creditors.- — Bowman  v.  Ash,  143 
111.  649;  Basham  v.  Chamberlain,  7  B.  Mon. 
(Ky.)  443;  Sampson  v.  Alexander,  66  Me.  182; 
Elliott  v.  Bently,  17  Wis.  591. 

4.  Earnings  with  Wife's  Capital.  —  Boggess  v. 
Richards,  39  W.  Va.  567,  45  Am.  St.  Rep.  938. 
See  also  infra,  this  title,  Wife's  Rights  and  Lia- 
bilities with  Respect  to  Separate  Estate  —  To 
Manage  and  Control  —  Husband  as  Agent  — - 
Compensation  for  Husband's  Services. 

The  mere  fact  that  the  husband  lives  on  and 
occupies  a  farm  owned  by  his  wife  and  that  he 
helps  in  managing  and  cultivating  it  does  not 
produce  an  inference  of  the  ownership  by  him 
of  the  crops.  Heartz  v.  Klinkhammer,  39  Minn. 
488. 

"  If  the  husband's  labor  and  attention  to  the 
wife's  business  exceeded  in  value  the  cost  of 
supporting  himself  and  family,  he  and  his  cred- 
itors would  be  entitled  to  the  ascertained  ex- 
cess. But  his  obligation  to  support  his  family 
was  paramount  to  that  of  paying  his  debts,  and 
until  he  made  provision  for  the  discharge  of 
that  obligation,  the  products  of  her  farm  could 
not  be  made  liable  to  his  debts,  and  not  then 
unless  it  was  shown  that  the  portion  not  needed 
therefor  was  the  result  of  his  labor  and  care." 
Com.  v.  Fletcher.  6  Bush  (Ky.)  171. 

Where  a  Husband  Has  Made  Improvements  on 
His  Wife's  Land  from  the  Rents  Thereof,  no  claim 
can  be  asserted  by  him  therefor ;  and  if  he  has 


paid  for  them  with  his  own  money  it  must  be 
considered  that  they  were  placed  there  for  the 
benefit  of  his  wife,  and  no  claim  accrues  to 
him.  Carpenter  v.  Hazelrigg,  103  Ky.  538; 
Boynton  v.  Miller,  144  Mo.  681. 

5.  Joint  Earnings. —  Sampson  v.  Alexander, 
66  Me.  182. 

6.  Penn  v.  Whitehead,  17  Gratt.  (Va.)  503, 
94  Am.  Dec.  478. 

7.  Property  Purchased  with  Separate  Estate.  — 
Eastly  v.  Eastly,  2  Eq.  Cas.  Abr.  149,  par.  2; 
Darkin  v.  Darkin,  17  Beav.  578;  Puryear  v. 
Puryear.  16  Ala.  486  (holding  that  the  fact  that 
she  purchases  from  her  husband  does  not  af- 
fect the  principle);  Hoot  v.  Sorrell,  11  Ala. 
386 ;  Charauleau  v.  Woffenden,  1  Ariz.  243, 
346 ;  Kirkpatrick  v.  Buford,  21  Ark.  268,  76 
Am.  Dec.  363  ;  Allen  v.  Hightower,  21  Ark. 
316;  O'Neil  v.  Percival,  25  Fla.  118;  Artope  it. 
Goodall,  53  Ga.  318  (holding  that  if  trust  prop- 
erty be  purchased  with  the  profits  and  increase 
of  her  separate  estate,  she  is  protected  therein 
against  the  marital  rights  of  her  husband  and 
of  purchasers  from  him  with  notice,  especially 
when  the  husband  has  notice  thereof)  :  Ireland 
v.  Webber,  27  Ind.  256 ;  Marshall  v.  Marshall, 

2  Bush  (Ky.)'4i5;  McClanahan  v.  Beasley,  17 
B.  Mon.  (Ky.)  11 1;  Wiggins  v.  Johnson,  (Ky. 
1886)  1  S.  W.  Rep.  643  :  Byers  v.  Prewitt.  4 
Ky.  L.  Rep.  991  ;  Campbell  v.  Campbell,  79  Ky. 
395;  Sampson  v.  Alexander,  66  Me.  182;  Boyn- 
ton v.  Miller,  144  Mo.  681  :  Botts  v.  Gooch,  97 
Mo.  88,  10  Am.  St.  Rep.  286  ;  Merritt  v.  Lyon, 

3  Barb.  (N.  Y.)  110;  Snodgrass  v.  Hyder,  95 
Tenn.  568. 

8.  Duncan  v.  Cashin,  L.  R.  10  C.  P.  554,  44 
L.  J.  C.  PI.  22s,  32  L.  T.  N.  S.  497,  23  W.  R. 

561. 
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in  her  own  name,  with  money  given  to  her  for  her  own  separate  use,  and 
which  her  husband  had  recognized  as  her  own  exclusive  property,  although  it 
had  been  ostensibly  in  the  husband's  possession,  is  held  to  be  beneficially 
hers,  and  not  subject  to  the  payment  of  his  debts.1  Where,  therefore, 
certain  land  was  bought  by  a  married  woman  with  the  proceeds  of  a  legacy, 
not  reduced  into  possession  by  the  husband,  or  with  money  received  as  dam- 
ages for  a  highway  across  such  land,  or  with  money  received  as  damages  for 
overflowing  such  land,  and  the  land  was  sold  and  other  land  purchased  there- 
with by  her,  such  last-mentioned  land  was  not  liable  for  the  husband's  debts.2 

Savings,  Rents,  and  Profits  of  Separate  Estate.  —  The  savings,  rents,  profits,  and 
accretions  of  the  separate  estate  of  a  married  woman  are  to  be  regarded,  like 
the  income  thereof,  as  her  separate  estate.3  So,  corn  produced  by  the  labor 
of  slaves,  the  separate  property  of  a  married  woman,  on  land  rented  by  her, 
has  been  held  to  belong  to  her.4 

3.  Doctrine  as  to  Trustee.  —  At  first  the  appointment  of  a  trustee  seems  to 
have  been  regarded  as  necessary  in  order  to  create  an  equitable  separate 
estate,5  but  afterwards  the  intervention  of  trustees  was  held  to  be  unnecessary, 
and  equity  recognized  the  capacity  of  married  women  to  take  direct  grants 
for  their  separate  use.6 


1.  Chorn  v.  Chorn,  98  Ky.  627,  holding  in  a 
contest  between  a  widow  and  a  deceased  hus- 
band's heirs-at-law,  that  she  was  entitled  to 
certain  furniture  purchased  by  her  with  her 
own  money,  and  which,  during  coverture,  she 
claimed  as  her  separate  estate ;  Miller  v.  Ed- 
wards, 7  Bush  (Ky.)  394.  See,  however,  Mar- 
tin V.  Martin,  3  Ky.  L.  Rep.  56,  holding  that 
where  the  husband  was  in  possession  of  per- 
sonal property  which  he  had  purchased  with 
his  wife's  money,  such  property  was  subject  to 
executions  against  him  ;  and  Shirley  v.  Shirley, 
9  Paige  (N.  Y.)  363,  holding  that  if  a  feme 
covert,  who  has  a  separate  estate,  purchases 
articles  of  furniture  with  the  rents  and  profits 
of  such  estate  and  puts  them  into  the  possession 
of  her  husband,  without  any  agreement  or  un- 
derstanding with  him  that  he  shall  hold  them  as 
her  trustee,  or  that  the  title  shall  be  vested  in 
any  other  -  person  for  her  separate  use,  the 
articles  thus  purchased  become  the  property  of 
her  husband,  and  are  liable  to  be  sold  for  his 
debts. 

2.  Coffin  v.  Morrill,  22  N.  H.  352. 

3.  Income  and  Accretions  of  Separate  Estate  — 

England.  —  Duncan  v.  Cashin,  L.  R.  10  C.  P. 
554,  44  L.  J.  C.  PI.  225,  32  L.  T.  N.  S.  497,  23 
W.  R.  561  ;  In  Goods  of  Tharp,  3  P.  D.  76, 
38  L.  T.  N.  S.  867,  26  W.  R.  770  (holding 
that  the  savings  of  an  annual  allowance  for  her 
separate  maintenance,  paid  to  the  wife  of  a 
lunatic  living  apart  from  her  husband,  under 
an  order  in  lunacy,  are  her  separate  property, 
although  the  order  does  not  expressly  state  that 
the  allowance  is  for  her  separate  use). 

Alabama.  —  Allen  v.  Allen,  80  Ala.  180; 
Allen  v.  Terry,  73  Ala.  123;  Hoot  v.  Sorrell, 
11  Ala.  386. 

Arizona.  —  Charauleau  v.  Woffenden,  1  Ariz. 
243  ;  Woffenden  v.  Charauleau,  1  Ariz.  346. 

Connecticut.  —  Sandford  v.  Atwood,  44  Conn. 
141. 

Georgia.  —  Artope  v.  Godall,  53  Ga.  318. 

Iowa. —  Hoag  v.  Martin,  80  Iowa  714. 

Kentucky.  —  Kelley  v.  Grundy,  (Ky.  1898)  45 
S.  W.  Rep.  100  ;  Carter  v.  Carter,  2  Bush  (Ky.) 
288;  Goodin  v.  Tinsley,  14  Ky.  L.  Rep.  107 
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(holding  that  where  a  husband,  with  the  con- 
sent of  his  wife,  sold  timber  growing  on  the 
wife's  land  for  her  benefit,  and  the  money  aris- 
ing from  it  was  received  by  her,  or  by  her  hus- 
band, who  loaned  it  out  for  her,  taking  a  note 
payable  to  her,  such  note  became  her  separate 
estate) . 

Nebraska.  —  Hamilton  v.  Ross,  23  Neb.  630. 
New  York.  —  Merritt  v.  Lyon,  3  Barb.  (N. 
Y.)  no. 

Tennessee.  —  Nelson  v.  Hollins,  9  Baxt. 
(Tenn.)  553  ;  Bottoms  v.  Corley,  5  Heisk. 
(Tenn.)  1  ;  Johnson  v.  Hurley,  3  Tenn.  Ch.  258. 

4.  Young  v.  Jones,  7  Humph.  (Tenn.)  551. 

But  the  husband's  administrator  was  held  en- 
titled to  corn  and  cotton  planted  by  the  hus- 
band on  his  wife's  land,  and  cultivated  by  her 
slaves,  but  which  he  did  not  live  to  gather. 
Bennett  v.  Bennett,  34  Ala.  53. 

5.  Trustee  Formerly  Regarded  as  Necessary.  — 
Phillips  v.  Graves,  20  Ohio  St.  381,  5  Am.  Rep. 
675. 

6.  Appointment  of  Trustee  Dispensed  With  — 

England.  —  Bennet  v.  Davis,  2  P.  Wms.  316; 
Rich  v .  Cockell,  9  Ves.  Jr.  369 ;  Parker  v. 
Brooke,  9  Ves.  Jr.  583. 

United  States.  —  Wallingsford  v.  Allen.  10 
Pet.  (U.  S.)  583  ;  Smith  v.  Seiberling,  35  Fed. 
Rep.  677. 

Indiana.  —  Clawson  v.  Clawson,  25  Ind.  229. 

Maryland.  —  Carroll  v.  Lee,  3  Gill  &  J.  (Md.  I 
504,  22  Am.  Dec.  350. 

Missouri.  —  Richardson  v.  De  Giverville,  107 
Mo.  422,  28  Am.  St.  Rep.  426  ;  Botts  v.  Gooch, 
97  Mo.  88,  10  Am.  St.  Rep.  286;  Holthaus  v. 
Hornbostle,  60  Mo.  439 ;  Schafroth  v.  Ambs, 
46  Mo.  114. 

Nezv  Jersey.  —  Armstrong  v.  Ross,  20  N.  J. 
Eq.  109;  Trenton  Banking  Co.  v.  Woodruff,  2 
N.  J.  Eq.  117. 

Nezv  York.  —  Wood  v.  Wood,  83  N.  Y.  575. 

Ohio. —  Phillips  v.  Graves,  20  Ohio  St.  381. 

Pennsylvania.  —  Holliday  v.  Hively,  198  Pa. 
St.  33s  ;  Vance  v.  Nogle,  70  Pa.  St.  176;  Mc- 
Kennan  v.  Phillips,  6  Whart.  (Pa.)  569. 

Virginia.  —  Dezendorf  v.  Humphreys,  95  Va. 
473- 
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Husband  as  Trustee.  —  In  any  case,  however,  where  a  trustee  is  not  appointed, 
so  that  the  legal  title  vests  in  the  husband,  equity  will  treat  him  as  a  trustee 
for  his  wife,1  and  the  trust  will  be  enforced  against  the  husband  and  his 
representatives  in  the  same  manner  as  if  they  were  mere  strangers.2  Like 
any  other  trustee,  the  husband  can  reap  no  benefit  to  himself  by  the  use  of 
property,  or  acquire  title  thereto  by  investing  the  same  or  its  proceeds  in  his 
own  name  without  his  wife's  assent  thereto;  3  but  he  may  purchase  her  prop- 
erty and  obtain  a  legal  title  thereto,  freed  from  the  trust,  where  the  sale  is 
made  by  the  order  and  under  the  supervision  of  the  chancellor,  and  the 
interest  of  the  beneficiary  is  thereby  advanced.4 

Substitution  of  Other  Trustee  for  Husband.  —  Where  a  bequest  is  made  to  a  married 
woman  with  the  clear  intention  in  the  testament  that  she  shall  hold  the  prop- 
erty as  a  separate  estate,  a  court  of  equity  may  substitute  another  trustee  for 
her  husband,  or  may  compel  the  husband  or  his  administrator  to  execute  and 
secure  the  trust.5 

Evidence  of  Husband's  Trusteeship.  —  Declarations  made  at  the  time  of  receiving 
the  wife's  money  or  choses  in  action,  or  afterwards,  which  clearly  evince  the 
intent  at  the  moment  of  reduction  and  possession,  may  establish  that  the  hus- 
band is  trustee  for  his  wife;  but  such  intent  must  be  clearly  proved  either  by 
acts  or  declarations  at  the  time  or  by  subsequent  admissions  which  leave  no 
doubt  of  the  intent  at  the  time.6 

III.  Separate  Estates  Created  by  Statute  —  1.  Relation  of  Statutory  to 
Equitable  Separate  Estate  —  a.  Distinction  Between  Two  Kinds  of 
Estates.  —  Estates  of  married  women  which  are  made  separate  by  opera- 
tion of  law  are  statutory  separate  estates;  th^se  which  are  made  separate  by 
operation  of  the  instrument  or  conveyance  creating  them  are  equitable 
separate  estates.7 

1.  Husband  Chargeable  as  Trustee  —  England. 
—  Ex  p.  Sibeth,  14  Q.  B.  D.  417,  54  L.  J.  Q.  B. 
322,  33  W.  R.  556;  Bennet  v.  Davis,  2  P.  Wms. 
316;  Parker  v.  Brooke,  9  Ves.  Jr.  583;  Rich  v. 
Cockell,  9  Ves.  Jr.  369. 

United  States.  —  Walker  v.  Walker,  9  Wall. 
(U.  S.)  743. 

Arkansas.  —  Sadler  v.  Bean,  9  Ark.  202. 

Connecticut.  —  Riley  v.  Riley,  25  Conn.  154. 

Georgia.  —  Fears  v.  Brooks,  12  Ga.  195. 

Kentucky.  —  Bridges  v.  Wo  d,  4  Dana  (Ky.) 
610. 

Maine.  —  Pike  v.  Collins,  33  Me.  38. 

Maryland.  —  Chew  v.  Beall,  13  Md.  348; 
Gover  v.  Owings,  16  Md.  91  ;  Hutchins  v. 
Dixon,  1 1  Md.  29. 

Missouri.  —  Gordon  v.  Eans,  97  Mo.  587; 
Freeman  v.  Freeman,  9  Mo.  772. 

New  Jersey.  —  Armstrong  v.  Ross,  20  N.  J. 
Eq.  109;  Trenton  Banking  Co.  v.  Woodruff,  2 
N.  J.  Eq.  117. 

New  York.  —  Wood  v.  Wood,  83  N.  Y.  575 ; 
Shirley  v.  Shirley,  9  Paige  (N.  Y.)  363. 

Ohio.  —  Phillips  v.  Graves,  20  Ohio  St.  381, 
5  Am.  Rep.  675. 

South  Carolina.  —  Franklin  v.  Creyon,  Harp. 
Eq.  (S.  Car.)  243;  Boykin  v.  Ciples,  2  Hill.  Eq. 
(S.  Car.)  200,  29  Am.  Dec.  67;  Ellis  v.  Woods, 
g  Rich.  Eq.  (S.  Car.)  19;  Jackson  v.  McAliley, 
Spears  Eq.  (S.  Car.)  303,  40  Am.  Dec.  620. 

Tennessee.  —  Conway  v.  Hale,  4  Hayw. 
(Tenn.)  1,  9  Am.  Dec.  748. 

Vermont.  —  Richardson  v.  Merrill,  32  Vt.  27  ; 
Porter  v.  Rutland  Bank,  19  Vt.  410. 

Virginia.  —  Coles  v.  Hurt,  75  Va.  380. 

2,  Enforcement  of  Trust  Against  Husband.  — 
Walker  v.  Walker,  9  Wall.  (U.  S.)  743  ;  Marsh 
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v.  Marsh,  43  Ala.  677  ;  Pike  v.  Collins,  33  Me. 
38;  Gover  v.  Owings,  16  Md.  91. 

3.  Gordon  v.  Eans,  97  Mo.  587. 

4.  Purchase  by  Husband.  —  Norman  v.  Nor- 
man, 6  Bush  (Ky.)  495. 

5.  Substitution  of  Trustees.  —  Bridges  v. 
Wood,  4  Dana  (Ky.)  610. 

6.  Evidence  of  Husband's  Trusteeship.  —  Alston 
v.  Rowles,  13  Fla.  117;  Cowden  v.  Oyster,  50 
Pa.  St.  368;  Johnston  v.  Johnston,  31  Pa,  St. 
450  ;  Wadsworthville  Poor  School  v.  Bryson,  34 
S.  Car.  401. 

7  Statutory  Separate  Estate  Distinguished  from 
Equitable  Separate  Estate.  —  Moses  v.  Micou, 
79  Ala.  564;  Short  v.  Battle,  52  Ala.  456. 

Presumption.  —  The  established  rule  is  to  re- 
gard, presumably,  all  property  owned  by  a  mar- 
ried woman  as  her  statutory  estate,  until  the 
contrary  is  proved.  De  Bardelaben  v.  Stouden- 
mire,  82  Ala.  574;  Warren  v.  Barnett,  83  Ala. 
208;  Bolman  v.  Overall,  86  Ala.  168;  Darden 
Gerson,  91  Ala.  323;  Hewett  v.  Burritt,  3  App. 
Cas.  (D.  C.)  229.  See  also  Hach  v.  Hill,  (Mo. 
1890)  14  S.  W.  Rep.  739. 

When  Instrument  Is  Doubtful  in  Intent.  — 
"  When  by  a  _gift  or  devise  the  intent  to  ex- 
clude the  marital  rights  of  the  husband  clearly 
and  unequivocally  appears  from  the  creation  in 
express  terms  of  an  equitable  separate  estate, 
when  it  is  not  to  be  inferred  from  doubtful 
or  equivocal  expressions,  when  the  exclusion 
of  the  husband  rests  not  on  probability  or  possi- 
bility but  on  the  certainty  and  force  of  the 
terms  employed,  the  statutes  do  not  apply.  But 
if  the  intent  is  doubtful  or  equivocal  —  if  it  is 
matter  of  speculation  ■ —  the  statute  intervenes, 
as  the  common  law  would  in  its  absence  have 
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b.  Effect  of  Statutes  upon  Equitable  Estates.  —  Property  secured 
to  the  wife  by  the  instrument  conferring  title,  and  so  not  in  need  of  legisla- 
tive protection,  is  not  within  the  purview  of  the  statutes.1  Such  equitable 
separate  estate  is  not  abolished,2  nor  are  the  powers  of  the  wife  or  the  trustee 
in  reference  thereto  enlarged.3 

c.  Conversion  of  Statutory  into  Equitable  Estate.  —  The  statu- 
tory separate  estate  of  a  wife  cannot  be  converted  by  any  contract  with  her 
or  with  another  for  her  benefit  into  an  equitable  separate  estate  or  into  an 
estate  made  separate  by  contract.4 

2.  General  Scope  of  Statutes  —  a.  Purpose  of  Statutes.  —  The  statutes 
commonly  known  as  "  married  women's  acts"  are  designed  to  effect,  not 
so  much  the  creation  of  a  power  which  the  wife  never  possessed,  as  a  partial 
or  complete  restoration  of  the  power  she  lost  by  marriage.5 

b.  Complete  Restoration  of  Powers.  —  In  those  jurisdictions  wherein 
the  legislative  aim  has  been  a  complete  restoration  of  powers,  statutes  have 

•  been  enacted  which  practically  destroy  the  marital  rights  of  the  husband  in 
the  wife's  estate  at  common  law,6  and  limit  her  property  to  her  sole  and 
separate  use,  with  all  the  incidents  of  property  formerly  so  limited  by  deed  or 
devise.7  In  other  words,  a  married  woman  in  such  jurisdictions  is  now  a 
feme  sole  as  to  her  separate  property.  She  may  hold  it  free  from  the  debts 
and  control  of  her  husband,  may  dispose  of  it  or  encumber  it  at  pleasure,  and 
may  make  contracts  and  incur  liabilities  in  respect  to  it  to  the  same  extent  as 
an  unmarried  woman  might  do.8 

c.  Partial  Restoration  of  Powers.  —  In  certain  jurisdictions,  the  full 


intervened,  and  defines  the  character  and  quality 
of  the  estate."    Short  v.  Battle,  52  Ala.  456. 

1.  Effect  of  Statutes  on  Equitable  Estates.  — 
Ex  p.  Gilchrist,  17  Q.  B.  D.  521,  55  L.  J.  Q.  B. 
578,  55  L-  T.  N.  S.  538,  34  W.  R.  709,  3  Mor. 
Bankr.  Cas.  193  ;  Fitzpatrick  v.  Dryden,  30  N. 
Bruns.  558  ;  Short  v.  Battle,  52  Ala.  456. 

Effect  upon  Antenuptial  Contract.  —  In  Ala- 
bama the  rule  is  that  the  rights  of  the  husband 
and  wife,  fixed  by  an  antenuptial  contract,  are 
not  affected  by  the  married  woman's  law. 
Smith  v.  Turpin,  109  Ala.  689. 

In  Georgia  it  has  been  held  that  where  a 
marriage  settlement  between  husband  and  wife 
created  a  life  estate  in  the  wife,  the  effect  of 
the  Act  of  1866,  known  as  the  "woman's  law," 
was  to  render  her  sui  juris  as  to  such  property, 
and  that  the  trust  ceased  upon  the  passage  of 
that  act,  there  being  no  necessity  of  a  trustee 
to  protect  her  against  the  marital  rights  of  her 
husband.    Harrold  v.  Westbrook,  78  Ga.  5. 

2.  Equitable  Estate  Not  Abolished  by  Married 
Women's  Laws.  —  Pennsylvania  Co.  v.  Foster, 
35  Pa.  St.  134. 

3.  No  Enlargement  of  Powers  of  Wife  or  Trus- 
tee.—  Lewis  v.  Harris,  4  Met.  (Ky.)  353;  An- 
drews v.  Jones,  32  Miss.  274;  Page's  Estate,  75 
Pa.  St.  87.  But  compare  Re  Williams,  76  L.  T. 
N.  S.  150,  wherein  it  was  held  that  the  Act  of 
1882  added  the  incident  of  separate  use  to  a 
settlement  made  to  the  use  of  a  woman  during 
her  life,  without  power  of  anticipation ;  and 
Banks  v.  Sloat,  69  Ga.  330,  holding  that  a  trust 
created  prior  to  the  adoption  of  the  code  became 
executed  after  the  passage  of  that  act,  and  the 
beneficiary  could  convey  trie  title  to  such  in- 
terest as  she  had  in  the  trust  estate. 

4.  No  Conversion  of  Statutory  into  Equitable 
Separate  Estate. —  Coleman  v.  Smith,  55  Ala. 
368. 
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5.  General  Scope  and  Purpose  of  Statutes.  — 

Krouskop  v.  Shontz,  51  Wis.  204,  37  Am.  Rep. 
817. 

6.  Springer  v.  Berry,  47  Me.  330. 

7.  Ballin  v.  Dillaye,  37  N.  Y.  34;  Westerman 
v.  Westerman,  3  Ohio  Dec.  (Reprint)  501,  9 
Am.  L.  Reg.  N.  S.  690. 

In  Canada,  —  The  effect  of  the  Ontario  Act 
of  1859  (C.  S.  U.  C,  c.  73)  is  to  establish  that 
independent  personality  of  a  feme  covert  con- 
cerning her  own  estate  which  had  long  pre- 
vailed in  courts  of  equity  with  respect  to  prop- 
erty settled  to  her  separate  use.  Leys  v.  Mc- 
Pherson,  17  U.  C.  C.  P.  266. 

8.  Feme  Sole  in  Respect  to  Separate  Property  — 
England.  —  Davies  v.  Jenkins,  6  Ch.  D.  728, 
26  W.  R.  260;  Sanger  v.  Sanger,  L.  R.  11  Eq. 
470,  40  L.  J.  Ch.  372,  24  L.  T.  N.  S.  649; 
London,  etc.,  Bank  v.  Bogle,  7  Ch.  D.  773,  47 
L.  J.  Ch.  301,  37  L.  T.  N.  S.  780,  26  W.  R. 
573  ;  Axford  v.  Reid,  22  Q.  B.  D.  548,  60  L.  T. 
N.  S.  726,  37  W.  R.  291,  53  J.  P.  611  ;  In  re 
Price,  28  Ch.  D.  709,  54  L.  J.  Ch.  509,  52  L.  T. 
N.  S.  430,  33  W.  R.  20;  Beckett  v.  Tasker,  19 
Q.  B.  D.  7,  56  L.  T.  N.  S.  636,  36  W.  R.  158: 
Scott  v.  Morley,  20  Q.  B.  D.  120.  57  L.  J.  Q.  B. 
43,  57  L.  T.  N.  S.  919,  36  W.  R.  67,  4  Mor. 
Bankr.  Cas.  286,  52  J.  P.  230 ;  Whittaker  v. 
Kershaw,  45  Ch.  D.  320,  60  L.  J.  Ch.  9,  63  L. 
T.  N.  S.  203,  39  W.  R.  23.  Under  the  Act  of 
1882  (45  &  46  Vict.,  c.  75)  a  married  woman  is 
liable  for  her  antenuptial  debts.  Jay  v.  Robin- 
son, 25  Q.  B.  D.  467.  59  L.  J.  Q.  B.  367,  63  L. 
T.  N.  S.  174,  38  W.  R.  550;  Beck  v.  Pierce,  58 
L.  J.  Q.  B.  516,  23  Q.  B.  D.  316,  61  L.  T.  N.  S. 
448,  38  W.  R.  20,  54  J.  P.  108:  Seroka  v.  Kat- 
tenburg,  17  Q.  B.  D.  177.  55  L.  J.  Q.  B.  375,  54 
L.  T.  N.  S.  649.  34  W.  R.  543. 

Canada.  —  Moore  v.  Jackson,   20  Ont.  652: 
McCandy  f.Tuer,  24  U.  C.  C.  P.  101  :  McCready 
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powers  of  a  feme  sole  have  not  been  granted  to  a  feme  covert.  Certain  quali- 
ties incident  to  separate  estate  have  been  conferred  upon  her  property,  but 
other  important  qualities  have  been  withheld.  Among  the  latter  may  be 
mentioned  the  right  to  convey  by  sole  deed;  the  right  to  acquire  property  by 
purchase  or  from  the  husband  and  hold  the  same  as  separate  estate;  the  right 
to  charge  the  separate  estate  by  contract;  the  right  to  become  liable  for  the 
debt  of  another  ;  the  right  to  act  in  a  representative  capacity.' 

3.  Inventory  or  Schedule  Required  by  Statute.  —  In  some  states  the  statutes 
provide  for  the  filing  by  a  married  woman  of  an  inventor}'  or  schedule  of  her 
separate  property.  By  failing  to  file  such  a  schedule,  the  property  of  the  wife 
becomes  liable  for  the  debts  of  the  husband.* 

IV.  Constitutionality  and  Construction  of  Statutes  —  1.  Constitution- 
ality. —  It  is  competent  for  the  state,  in  its  fundamental  law  or  by  statute,  to 
provide  that  all  property  thereafter  acquired  by  or  coming  to  a  married 
woman  shall  constitute  her  separate  estate,  not  subject  to  the  control  of  or  liable 
for  the  debts  of  the  husband.  Such  regulations  are  not  subject  to  the  objec- 
tion that  they  take  away  any  vested  right  of  the  husband,3  or  impair  the 
obligation  of  contracts.4 


v .  Higgins,  24  U.  C.  C.  P.  233 ;  Warren  v. 
Cotterell,  6  Ont.  Pr.  11;  Redman  v.  Browns- 
combe,  6  Ont.  Pr.  84 ;  Murcheson  v.  Donohoe, 
6  Ont.  Pr.  138;  Hammond  v.  Keachie,  28  Ont. 
455.  The  former  Ontario  statute  merely  secured 
the  property  of  a  married  woman  from  the  com- 
mon-law control,  power,  and  disposition  of  the 
husband,  but  did  not  give  to  her  power  to  dis- 
pose of  it  against  the  will  of  the  husband.  Mc- 
Guire  v.  McGuire,  23  U.  C.  C.  P.  123  ;  Brooks  v. 
Brooks,  16  Can.  L.  T.  308;  Emrick  v.  Sullivan, 
.25  U.  C.  Q.  B.  105  ;  Fraser  v.  Hilliard,  16  Grant 
Ch.  (U.  C.)  101. 

Arkansas.  —  Stone  v.  Stone,  43  Ark.  160. 

District  of  Columbia. —  Smith  W.Thompson,  2 
MacArthur  (D.  C.)  291,  29  Am.  Rep.  621  ;  Wil- 
liams v.  Reid,  8  Mackey  (D.  C.)  48. 

Georgia.  —  Banks  v.  Sloat,  69  Ga.  330  ;  Rome 
v.  Shropshire,  112  Ga.  93. 

Maine. —  Springer  v.  Berry,  47  Me.  330. 

New  York.  —  Cashman  v.  Henry,  75  N.  Y. 
103,  31  Am.  Rep.  437.  As  to  the  earlier  New 
York  statutes,  see  Ballin  v.  Dillaye,  37  N.  Y. 
34 ;  Canandaigua  First  Nat.  Bank  v.  Garling- 
house,  53  Barb.  (N.  Y.)  615. 

Ohio.  —  Leggett  v.  McClelland,  39  Ohio  St. 
624. 

South  Carolina.  —  Brown  v.  Thomson,  27  S. 
Car.  500  ;  Aultman,  etc.,  Co.  v.  Gilbert,  28  S. 
Car.  303. 

Utah.  —  Morrison  v.  Clark,  20  Utah  432,  77 
Am.  St.  Rep.  924. 

Wisconsin.  —  Gallagher  v.  Gallagher,  89  Wis. 
461  ;  Krouskop  v.  Shontz,  51  Wis.  204,  37  Am. 
Rep.  817. 

1.  Statutes  Not  Conferring  Full  Rights  of  Feme 
Sole  —  Alabama.  —  Hooper  v.  Smith,  23  Ala. 
639;  Boiling  v.  Mock,  35  Ala.  727;  Warfield 
V.  Ravesies,  38  Ala.  518;  Nunn  v.  Givhan.  45 
Ala.  370;  Scott  v.  Griggs,  49  Ala.  185;  Bell  v. 
Locke,  57  Ala.  242. 

Indiana.  —  Major  v.  Symmes,  19  Ind.  117; 
Cox  v.  Wood,  20  Ind.  54. 

Kentucky.  —  Williamson  v.  Williamson,  t8 
B.  Mon.  (Ky.)  329;  Stuart  v.  Wilder,  17  B. 
Mon.  (Ky.)  55  ;  Hanly  v.  Downing,  4  Met. 
(Ky.)  95;  Lewis  v.  Harris,  4  Met.  (Ky.)  353; 
Stat.  Ky.  (1894),  §  2127  et  seq. 


Maryland.  —  Schindel  v.  Schindel,  12  Md. 
108. 

Massachusetts.  —  Parker  v.  Simonds,  1  Allen 
(Mass.)  258;  Chapman  v.  Miller,  128  Mass.  269. 

Mississippi.  —  Swett  v.  Penrice,  24  Miss.  416  ; 
Mallett  v.  Parham,  52  Miss.  921  ;  Leinkauf  v. 
Barnes,  66  Miss.  207. 

Nevada.  —  Adams  v.  Baker,  24  Nev.  375. 
New  Jersey.  —  Armstrong  v.  Ross,  20  N.  J. 
Eq.   109;   Naylor  v.  Field,  29  N.  J.  L.  287; 
Vreeland  v.  Ryno,  26  N.  J.  Eq.  160  ;  Wilson  v. 
Herbert,  41  N.  J.  L.  454,  32  Am.  Rep.  243. 

Pennsylvania.  —  Baxter  v.  Maxwell,  115  Pa. 
St.  469;  Saake  v.  Dorner,  3  Pa.  Dist.  170; 
Mansmann  v.  Cady,  9  Pa.  Co.  Ct.  54. 

Rhode  Island.  —  Hammond  v.  Wood,  15  R.  I. 
566;  Cannon  v.  Beatty,  19  R.  I.  524. 

Canada.  —  Crowe  v.  Adams,  21  Can.  Sup.  Ct. 
342  ;  Michaels  v.  Michaels,  30  Can.  Sup.  Ct.  547; 
Foster  v.  Hartlen,  27  Nova  Scotia  357  ;  Boucher 
v.  Globensky,  13  Quebec  Super.  Ct.  129. 

2.  Inventory  or  Schedule.  —  Coquard  v.  Pearce, 
68  Ark.  93;  Ayer  v.  Bartlett,  170  Mass.  142; 
Anderson  v.  Medbery,  (S.  Dak.  1902)  92  N.  W. 
Rep.  1089.    And  see  the  various  local  statutes. 

3.  Statutes  Constitutional.  —  Allen  v.  Hanks, 
136  U.  S.  300;  Moninger  v.  Ritner,  14  W.  N. 
C.  (Pa.)  99.  See  also  infra,  this  section, 
Prospective  Construction  —  Effect  on  Vested 
Rights. 

4.  Obligation  of  Contracts.  —  Blood  v.  Humph- 
rey, 17  Barb.  (N.  Y.)  660;  White  v.  White, 
(Supm.  Ct.)  4  How.  Pr.  (N.  Y.)  102;  Sleight 
v.  Read,  18  Barb.  (N.  Y.)  159;  Pelzer,  etc., 
Co.  v.  Campbell,  15  S.  Car.  581,  40  Am.  Rep. 
705.  See  generally  the  title  Impairment  of 
Obligation  of  Contracts,  vol.  15.  p.  1030. 

N.  W.  Ter.  Ord.  No.  16,  of  1889,  which  provides 
that  a  married  woman  shall,  in  respect  to  her 
personal  property,  have  all  the  rights  and  be 
subject  to  all  the  liabilities  of  a  feme  sole,  and 
that  she  may  alienate  and  by  will  or  otherwise 
deal  with  personal  property  as  if  she  were  un- 
married, was  within  the  competence  of  the 
territorial  legislature  and  not  unconstitutional 
as  being  inconsistent  with  the  provisions  of  the 
Northwest  Territories  Act,  §§  36-40.  Conger 
v.  Kennedy,  26  Can.  Sup.  Ct.  397. 
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2.  Construction  —  a.  Strict  or  Liberal  Construction  —  (i)  In  General. 
—  There  is  a  conflict  in  the  authorities  as  to  whether  these  statutes  are  to  be 
strictly  or  liberally  construed,  the  decisions  in  the  same  jurisdictions,  in  some 
instances,  not  being  in  harmony.1 

(2)  Strict  Construction.  —  According  to  one  view,  it  is  required  that  these 
statutes,  conferring  on  married  women  new  powers  as  to  property,  shall  be 
strictly  construed.  The  courts  taking  this  view  base  it  on  the  rule  which 
requires  that  statutes  in  derogation  of  the  common  law  must  be  strictly  con- 
strued.2 According  to  this  rule,  the  statutes  cannot  be  enlarged  by  construc- 
tion beyond  the  plain  meaning  of  the  language  used  by  the  law-making  power 
in  their  enactment.3 

Strict  Construction  as  Matter  of  Policy.  —  A  strict  construction  has  also  been  placed 
on  such  statutes  where  the  court  is  of  the  opinion  that  it  will  accord  with  the 
best  interests  of  the  wife.4 

(3)  Liberal  Construction.  —  According  to  the  other  view,  statutes  removing 
from  married  women,  as  to  their  separate  estates,  the  disability  which  attaches 
to  coverture  are  enabling  or  remedial  statutes,  and  as  such  receive  a  liberal 
construction.5  But  this  liberal  construction  is  extended  only  where  it  is 
sought  to  benefit  the  married  woman,  not  where  an  attempt  is  made  to  turn 
the  phraseology  of  the  law,  by  a  liberal  construction,  to  defeat  conveyances  to 
wives,  and  so  far  as  such  an  attempt  is  concerned  the  law  should  be  con- 
strued strictissime  juris.® 

Purpose  of  Enactment  to  Be  Effectuated.  —  Some  of  the  authorities  go  only  so  far 
in  giving  a  liberal  construction  to  such  statutes  as  to  demand  a  fair  construc- 
tion, so  applied  as  to  accomplish  the  purpose  and  spirit  of  their  enactment.7 

b.  Prospective  or  Retrospective  Construction  —  (i)  Prospective 
Construction  —  (a)  General  Rule.  —  The  general  rule  of  construction  that  laws 
relate  to  the  future,  and  are  not  to  be  construed  retrospectively  or  to  have  a 
retrospective  effect  unless  it  shall  clearly  appear  that  it  was  so  intended  by 
the  legislature,  and  unless  such  construction  is  absolutely  necessary  to  give 
meaning  to  the  language  used,8  applies  to  constitutional  provisions  9  and 
statutory  enactments  regulating  the  property  rights  of  married  women.10 

1.  See  cases  cited  throughout  this  subdivision  Rep.  361  ;  Conger  v.  Kennedy,  26  Can.  Sup.  Ct. 
of  this  section.  397.    See  also  Graham  v.  Van  Wyck,  14  Barb. 

Statutes  to  Be  Construed  in  Pari  Materia. —      (N.  Y.)  531. 
Perkins  v.  Perkins,  62  Barb.  (N.  Y.)  531.  Alteration  of  Common  Law  Presumed. —  Conger 

2.  Rule   of    Strict  Construction.  —  Cook    v.      v.  Kennedy,  26  Can.  Sup.  Ct.  397. 

Meyer,  73  Ala.  580;  Thompson  v.  Weller,  85  4.  Balsam  v.  Robinson,  19  U.  C.  C.  P.  263. 
111.  197;  Brown  v.  Fifield,  4  Mich.  323;  Comp-  5.  Statute  Liberally  Construed.  —  Warford  v. 
ton  v.  Pierson,  28  N.  J.  Eq.  229;  Perkins  v.  Noble,  9  Biss.  (U.  S.)  320;  De  Vries  v.  Conk- 
Perkins,  62  Barb.  (N.  Y.)  531  ;  Bertles  v.  Nu-  lin,  22  Mich.  255  ;  Matter  of  Mitchell,  61  Hun 
nan,  92  N.  Y.  152,  44  Am.  Rep.  361  ;  Conger  v.  (N.  Y.)  372;  Darby  v.  Callaghan,  16  N.  Y.  79; 
Kennedy,  26  Can.  Sup.  Ct.  397.    See  also  the  Power  v.  Lester,  (Supm.  Ct.  Spec.  T.)  17  Howl 
title  Statutes.  Pr.  (N.  Y.)  413.    See  also  Tillman  v.  Shackle- 
In  Louisiana  it  is  held  that  as  the  ability  of  ton,  15  Mich.  447,  93  Am.  Dec.  198;  Burdeno 
the  wife  to  acquire  during  the  marriage  prop-  v.  Amperse,   14  Mich.  97.  90  Am.  Dec.  225  ; 
erty  in  her  own  name  and  for  her  separate  ac-  Corn  Exch.  Ins.  Co.  v.  Babcock,  42  N.  Y.  613, 
count  is  an  exception  to  the  general  rule,  it  1  Am.  Rep.  601.    Compare  Brown  v.  Fifield,  4 
must  therefore  be  strictly  and  rigidly  construed,  Mich.  323.    See  also  the  title  Statutes. 
and  the  wife  is  required  not  only  to  prove  that  6.  Matter  of  Mitchell,  61  Hun  (N.  Y.)  372. 
she  had  paraphernal  effects  at  her  disposal,  but  7.  Beagles   v.    Beagles,    95    Mo.    App.   338 ; 
also  that  they  were  ample  to  enable  her  to  make  Alexander  v.  Alexander,  85  Va.  353. 
the  new  acquisition,  otherwise  the  contract  is  8.  Statutes  Construed  Prospectively.  —  See  the 
treated    as    a    contract    of    the    community.  title  Constitutional  Law,  vol.  6,  p.  939.  See 
Bouligny  v.  Fortier,  16  La.  Ann.  209;  Jordy  v.  also  the  title  Statutes. 

Muir,  51  La.  Ann.  55.  9.  See  the  title  Constitutional  Law,  vol.  6, 

3.  Plain  Meaning  of  Statute  Controls.  —  Cook  p.  917.  See  also  the  following  cases  :  Cherokee 
v.  Meyer,  73  Ala.  580;  Thompson  v.  Weller,  85  Lodge  v.  White,  63  Ga.  742;  Holliday  v.  Mc- 
111.  197;  Haas  v.  Shaw,  91  Tnd.  384,  46  Am.  Millan,  79  N.  Car.  315;  Cobb  v.  Rasberry,  116 
Rep.  607  ;  Junction  R.  Co.  v.  Harris,  9  Ind.  184,  N.  Car.  137. 

68  Am.  Dec.  618;  Fitzgerald  v.  Quann,  109  N.  10.  England.  —  In  re  Turnbull,  (1897)  2  Ch. 

Y.  441  ;  Bertles  v.  Nun  an,  92  N.  Y.  152,  44  Am.  415;  In  re  Batt,  (1897)  2  Ch.  65;  In  re  Harris, 
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(b)  Property  Acquired  Before  Enactment  of  Statute.  —  The  statute  has  no  application 
to  property  to  which,  before  the  commencement  of  its  operation,  she  had 
acquired  a  title,  whether  vested  or  contingent  and  whether  in  reversion  or 
remainder,  even  though  it  does  not  fall  into  possession  until  after  the  statute 
has  gone  into  operation.1  So  the  will  of  a  married  woman  is  to  be  considered 
in  accordance  with  the  law  in  effect  at  the  time  the  will  was  made  and  not 
according  to  the  provisions  of  the  statute,  even  though  the  testatrix  did  not 
die  until  after  the  enactment  of  the  statute.*  But  where  there  has  been  a 
bequest  to  trustees  by  a  will  made  before  the  commencement  of  the  act,  to 
pay  income  to  a  woman  married  subsequently  to  the  commencement  of  the 
act,  the  will  going  into  effect  before  the  commencement  of  the  act,  the 
provisions  of  the  act  control.3 

(c)  Marriage  Contracted  Before  Enactment  of  Statute.  —  The  fact  that  the  marriage 
took  place  before  the  enactment  of  the  constitutional  provision  or  statute  does 
not  prevent  its  application  to  property  acquired  after  the  enactment.4 

(d)  Liabilities  Incurred  Before  Enactment  of  Statute.  —  So  the  provisions  of  the 
statute  regulating  the  liability  of  the  separate  estate  of  a  married  woman  do 
not  apply  to  contracts  and  engagements  entered  into  by  her  before  the  com- 
mencement of  the  act,  but  only  to  those  made  thereafter.5  But  where,  after 
the  statute  has  gone  into  operation,  an  order  is  made  by  consent,  in  an  action 
by  a  creditor  against  a  married  woman  in  respect  of  a  contract  entered  into  by 
her  before  the  act,  it  is  an  agreement  by  her  after  the  commencement  of  the 
act,  and  therefore  subject  to  its  provisions.6 

(e)  Effect  on  Vested  Rights  —  aa.  In  General.  —  According  to  the  general  rule 
stated  above,  the  statutes  will  never  be  construed  as  affecting  rights  which 


28  Ch.  D.  171  ;  Conolan  v.  Leyland,  27  Ch. 
D.  632;  Reid  v.  Reid,  31  Ch.  D.  402;  In  re 
March,  27  Ch.  D.  166;  In  re  Roper,  39 
Ch.  D.  482;  Turnbull  v.  Forman,  15  Q.  B.  D. 

234. 

Canada.  —  Dingman  v.  Austin,  33  U.  C.  Q. 
B.  190. 

Georgia.  —  Cherokee  Lodge  v.  White,  63  Ga. 
742;  Crawford  v.  Clark,  no  Ga.  729. 

Kentucky.  —  Struss  v.  Norton,  (Ky.  1899)  48 
S.  W.  Rep.  976;  Rose  v.  Rose,  104  Ky.  48,  84 
Am.  St.  Rep.  430. 

Missouri.  —  Vanata  v.  Johnson,  (Mo.  1902) 
70  S.  W.  Rep.  687 ;  Leete  v.  St.  Louis  State 
Bank,  141  Mo.  579;  Winn  v.  Riley,  151  Mo.  61, 
74  Am.  St.  Rep.  517. 

North  Carolina.  —  Cobb  v.  Rasberry,  116  N. 
Car.  137. 

Ohio.  —  Logan  v.  Thrift,  20  Ohio  St.  62 ; 
Fallis  v.  Keys,  35  Ohio  St.  265  ;  Hershizer  v. 
Florence,  39  Ohio  St.  516;  Westlake  v.  Youngs- 
town,  62  Ohio  St.  249. 

Pennsylvania.  —  Headley  -'.  Ettling,  1  Phila. 
(Pa.)  39,  7  Leg.  Int.  (Pa.)  27. 

See  also  the  cases  cited  infra,  this  section. 

1.  Reid  v.  Reid,  31  Ch.  D.  402. 
Spes  Successionis  is  not  a  contingent  title  to 

property  within  the  meaning  of  the  English 
statute  of  1882,  excepting  from  its  operation  all 
property  the  title  to  which,  whether  vested  or 
contingent,  accrued  before  the  act.  In  re  Par- 
sons, 45  Ch.  D.  57. 

The  Married  Woman's  Property  Act  of  England 
expressly  excepts  from  its  operation  marriage 
contingent,  accrued  before  the  act.  In  re  Par- 
Onslow,  39  Ch.  D.  622. 

2.  In  re  March,  27  Ch.  D.  166. 

3.  In  re  Davenport,  (1895)  1  Ch.  361. 

4.  Application  to  Existing  Marriages  —  Eng- 


land.—  Reid  v.  Reid,  31  Ch.  D.  402;  Paterson 
v.  Poe,  8  App.  Cas.  678. 

Canada.  - —  Adams  v.  Loomis,  22  Grant  Ch. 
(U.  C.)  99;  Conger  v.  Kennedy,  26  Can.  Sup. 

Ct.  397- 

Georgia.  —  Cherokee  Lodge  v.  White,  63  Ga. 

742. 

Kentucky.  —  Rose  v.  Rose,  104  Ky.  48,  84 
Am.  St.  Rep.  430. 

Missouri.  —  Columbia  Sav.  Bank  v.  Winn, 
132  Mo.  80;  Winn  v.  Riley,  151  Mo.  61,  74  Am. 
St.  Rep.  517.  Compare  Leete  v.  St.  Louis  State 
Bank,  141  Mo.  574. 

North  Carolina.  —  Kirkman  v.  Greensboro,  77 
N.  Car.  394;  Holliday  v.  McMillan,  79  N.  Car. 
3?  5- 

Virginia.  —  Breeding  v.  Davis,  77  Va.  639,  46 
Am.  Rep.  740  ;  Alexander  v.  Alexander,  85  Va. 

353- 

5.  Existing  Liabilities  Not  Included. —  In  re 

Roper,  39  Ch.  D.  482 ;  Conolan  v.  Leyland,  27 
Ch.  D.  632;  Turnbull  v.  Forman,  15  Q.  B.  D. 
234;  Hammond  v.  Keachie,  28  Ont.  455;  Logan 
v.  Thrift,  20  Ohio  St.  62  ;  Hershizer  v.  Florence, 
39  Ohio  St.  516;  Fallis  v.  Keys,  35  Ohio  St. 
265;  Headley  v.  Ettling,  1  Phila.  (Pa.)  39,  7 
Leg.  Int.  (Pa.)  27. 

Under  the  Canadian  Statute  36  Vict.,  c.  16, 
§  9,  0.,  an  action  at  law  may  be  maintained 
against  a  married  woman  in  respect  of  a  debt 
incurred  by  her  upon  the  faith  of  her  separate 
estate  before  the  passing  of  the  act.  Merrick 
v.  Sherwood,  22  U.  C.  C.  P.  467 ;  Steels  v. 
Hullman,  33  U.  C.  Q.  B.  471. 

Effect  of  Execution  of  General  Power  of  Appoint- 
ment After  Enactment  of  Statute  upon  Liabilities 
Incurred  Before  Enactment.  —  In  re  Hughes, 
(1898)  1  Ch.  529. 

6.  Conolan  v.  Leyland,  27  Ch.  D.  632. 
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had  vested  at  the  time  of  their  enactment.1 

A  Mere  Expectancy  of  the  husband  which  has  not  ripened  into  a  vested  right 
or  interest  is  not  such  a  right  as  is  protected  against  legislative  abrogation, 
but  may  be  extinguished  by  the  statute.2  So  if  the  thing  had  no  existence 
at  the  marriage,  the  wife  had  no  right  in  and  the  husband  could  acquire 
no  right  quoad  the  thing  by  the  marriage.  Both  her  rights  in  and  his  rights 
as  to  the  thing  must  be  governed  by  the  law  in  force  at  the  time  the  subject 
of  the  action  comes  into  existence,  for  then  the  rights  of  both  first  accrue.3 

bb.  Husband's  Interest  in  Wife's  Property  —  ^)  Real  Estate.  — Thus,  the  statute 
cannot  divest  any  interest  previously  acquired  by  the  husband  in  the  real 
estate  of  the  wife  by  virtue  of  his  marriage.4 

Curtesy  Initiate.  —  As  to  whether  the  statute  may  divest  the  husband's  curtesy 
initiate  there  is  a  conflict  of  authority.5 

{bb)  Personalty.  —  It  has  been  seen  in  a  previous  article  that  the  interest  of 
the  husband  in  the  remainder  in  personal  property  bequeathed  to  the  wife 
upon  the  contingency  of  her  surviving  the  life  tenant  is  so  far  vested  that  it 
cannot  be  taken  away  by  a  statute  passed  before  the  happening  of  the  con- 
tingency; also  that  the  husband's  interest  in  the  wife's  personalty  owned  at 
the  time  of  the  marriage  is  a  vested  right  which  cannot  be  impaired  by 
subsequent  legislation.6 

Choses  in  Action.  —  As  to  whether  or  not  the  right  to  reduce  to  possession 
the  wife's  choses  in  action  is  a  vested  right,  and  as  such  incapable  of 
retroactive  legislative  abrogation,  there  is  a  conflict  of  authority.  One  line 
of  decisions  holds  that  this  right  is  a  vested  right,7  that  both  the  right  to 
reduce  the  chose  in  action  into  possession  and  the  right  to  the  property 
resulting  from  such  reduction  are  vested  rights ; 8  the  other  does  not  regard 
this  right  as  one  which  may  not  be  lawfully  taken  away  or  impaired  by 
the  legislature.9 

{cc)  Rights  Acquired  in  Another  Jurisdiction.  —  The  Statute  will  not  be  Construed  to 

take  from  the  husband  rights  acquired  in  another  state,  though  they  were 
acquired  after  the  enactment.10 


1.  Vested  Rights  Not  Affected. —  Allen  v. 
Hanks,  136  U.  S.  300;  Dubois  v.  Jackson,  49 
111.  49  ;  Logan  v.  Thrift,  20  Ohio  St.  62  ;  Her- 
shizer  v.  Florence,  39  Ohio  St.  516;  Fraser  v. 
Hilliard,  16  Grant  Ch.  (U.  C.)  101  ;  Adams  v. 
Loomis,  22  Grant  Ch.  (U.  C.)  99. 

2.  See  the  title  Constitutional  Law,  vol.  6, 
p.  959.  See  also  the  following  cases  :  Rose  v. 
Rose,  104  Ky.  48,  84  Am.  St.  Rep.  430;  Hill  v. 
Chambers,  30  Mich.  422. 

3.  Winn  v.  Riley,  151  Mo.  61,  74  Am.  St. 
Rep.  517;  Taylor  v.  Taylor,  12  Lea  (Tenn.) 
490. 

4.  Interest  in  Wife's  Real  Estate  —  Arkansas. 
—  Tiller  v.  McCoy,  38  Ark.  91  ;  Shryock  v.  Can- 
non, 39  Ark.  434  ;  Criscoe  v.  Hambrick,  47  Ark. 

•235;  Erwin  v.  Puryear,  50  Ark.  356. 

Illinois.  —  Rose  v.  Sanderson,  38  111.  247; 
Keith  v.  Miller,  174  111.  64. 

Indiana.  —  Junction  R.  Co.  v.  Harris,  9  Ind. 
184,  68  Am.  Dec.  618. 

Kentucky.  —  Rose  v.  Rose,  104  Ky.  48,  84  Am. 
St.  Rep.  430. 

Maryland.  —  Porter  v.  Bowers,  55  Md.  213. 

Missouri.  —  Arnold  v.  Willis,  128  Mo.  145. 

New  York.  —  White  v.  White,  (Supm.  Ct.)  4 
How.  Pr.  (N.  Y.)  102. 

Ohio.  —  Hershizer  v.  Florence,  39  Ohio  St. 
516. 

Pennsylvania.  —  Burson's  Appeal,  22  Pa.  St. 
164;  Bacnman  v.  Chrisman,  23  Pa.  St.  162; 
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Mellinger  v.  Bausman,  45  Pa.  St.  522 ;  Mann's 
Appeal,  50  Pa.  St.  375. 

Rhode  Island.  —  In  re  Voting  Laws,  '12  R.  I. 
586;  Cranston  v.  Cranston,  (R.  I.  1902)  53  Atl. 
Rep.  44- 

5.  Curtesy.  —  See  the  title  Curtesy,  vol.  8, 
p.  516.  See  also  the  following  cases  :  Dillon  v. 
Dillon,  (Ky.  1902)  69  S.  W.  Rep.  1099;  Alex- 
ander v.  Alexander.  85  Va.  353. 

6.  Personalty.  —  See  the  title  Constitutional 
Law,  vol.  6,  p.  956.  See  also  the  following 
cases:  Crawford  v.  Clark,  no  Ga.  729;  Coombs 
v.  Read,  16  Gray  (Mass.)  271  ;  Sharp  v.  Max- 
well, 30  Miss.  589  ;  Briggs  v.  Mitchell,  60  Barb. 
(N.  Y.)  288 ;  Cropsey  v.  McKinney,  30  Barb. 
(N.  Y.)  47;  Walker  v.  Reamy,  36  Pa.  St.  410; 
Hawkins  v.  Lee,  22  Tex.  544. 

7.  Choses  in  Action.  —  See  the  title  Husband 
and  Wife,  vol.  15,  p.  823.  See  also  the  follow- 
ing cases :  Jordan  v.  Smith,  83  Ala.  299 ; 
Sherry  v.  Haslan,  57  Ga.  412:  Leete  v.  St.  Louis 
State  Bank,  141  Mo.  574;  Vanata  v.  Johnson, 
(Mo.  1902)  70  S.  W.  Rep.  687;  Westervelt  v. 
Gregg,  12  N.  Y.  202,  62  Am.  Dec.  160. 

8.  Westervelt  v.  Gregg,  12  N.  Y.  202,  62  Am. 
Dec.  160. 

9.  See  the  title  Husband  and  Wife,  vol.  15, 
p  823.  Breeding  v.  Davis,  77  Va.  639,  46  Am. 
Rep.  740  ;  Alexander  v.  Alexander,  85  Va.  353  ; 
Keagy  v.  Trout,  85  Va.  390. 

10.  Dubois  v.  Jackson,  49  111.  49. 
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(2)  Retrospective  Construction.  —  The  general  rule  that  there  is  a  presump- 
tion against  retrospective  construction  does  not  apply  where  the  statute  relates 
to  procedure  and  practice  only,  but  in  such  a  case  the  statute  will  be  given  a 
retrospective  operation.1  This  is  true  also  where  the  statute  merely  enlarges 
the  power  of  disposition  of  her  separate  estate  by  a  married  woman.*  In 
such  a  case  the  limitations  are  not  in  the  nature  of  vested  rights,  but  are 
merely  personal  disabilities  which  may  be  varied  from  time  to  time  by  the 
legislature  in  the  exercise  of  the  police  power  of  the  state.3 

V.  What  Property  Statutes  Include  —  1.  Property  Owned  at  Time  of  Mar- 
riage. —  It  may  be  stated  as  a  general  rule  under  the  statutes,  that  the  prop- 
erly, real  and  personal,  owned  by  the  wife  prior  to  her  marriage  becomes 
settled  by  law  as  her  separate  property  after  marriage.* 

2.  Property  Acquired  After  Marriage  —  a.  By  Gift.  —  While,  at  common 
law,  a  gift  by  a  third  person  to  the  wife  is  subject  to  the  marital  rights  of  the 
husband,  unless  given  for  her  sole  and  separate  use,  the  statutory  rule  is 
that  a  gift  either  before  or  after  marriage  becomes  the  separate  property  of 
the  wife.5  A  statute  providing  that  personal  property  acquired  by  a  married 
woman  during  coverture  by  gift  shall  remain  her  own  property  changes  her 
power  so  to  acquire  such  property  from  an  equitable  to  a  legal  right,  and  the 
only  restriction  the  courts  can  impose  is  to  guard  against  fraud.0  A  deed  of 
gift  to  a  wife  during  coverture,  if  accepted  by  her  husband,  is  accepted  by 
her,  and  her  refusal,  apart  from  her  husband,  can  be  of  no  consequence.7 

b.  By  PURCHASE  —  (1)  By  Herself  or  with  Her  Money*  —  A  married 
woman  may  acquire  a  valid  title  by  purchase,  and  when  the  purchase  has  been 
made  in  good  faith  with  her  own  separate  money  she  may  hold  the  property 


1.  When  Construed  Retrospectively. —  See  the 

titles  Constitutional  Law,  vol.  6,  p.  947  et 
seq. ;  Statutes.  See  also  Michaels  v.  Michaels, 
30  Can.  Sup.  Ct.  547. 

Statute  Altering  Remedy  Retrospectively  Con- 
strued. —  See  Merrick  v.  Sherwood,  22  U.  C.  C. 
P.  467 ;  Steels  v.  Hullman,  33  U.  C.  Q.  B.  471  ; 
Headley  v.  Ettling,  1  Phila.  (Pa.)  39,  7  Leg. 
Int.  (Pa.)  27. 

2.  Williamson  v.  Williamson,  18  B.  Mon. 
(Ky.)  329 ;  Morrison  v.  Morrison,  (Ky.  1902) 
69  S.  W.  Rep.  1 1 02  ;  Jackson  v.  Everett,  (Tenn. 
1894)  58  S.  W.  Rep.  341  ;  Steifel  v.  Clark,  9 
Baxt.  (Tenn.)  467;  Molloy  v.  Clapp,  2  Lea 
(Tenn.)  586. 

3.  Martin  v.  Fort,  (C.  C.  A.)  83  Fed.  Rep.  19. 

4.  Property  Acquired  Before  Marriage  —  Ala- 
bama. —  Sharp  v.  Burns,  35  Ala.  653  ;  De  Bar- 
delaben  v.  Stoudenmire,  82  Ala.  574. 

California.  —  Maguire  v.  De  Fremery,  76  Cal. 
401. 

New  York.  —  Vendevoort  v.  Gould,  36  N.  Y. 
639- 

Ohio.  —  Heckman  v.  Adams,  50  Ohio  St.  305  ; 
Levi  v.  Earl,  30  Ohio  St.  168. 

Pennsylvania.  — ■  Bradford's  Appeal,  29  Pa. 
St.  513. 

Tennessee. —  Young  v.   Young,    (Tenn.  Ch. 

1900)  64  S.  \V.  Rep.  319. 

Texas.  —  Gebhart  v.  Gebhart,  (Tex.  Civ.  App. 

1901)  61  S.  W.  Rep.  964;  Laufer  v.  Powell, 
(Tex.  Civ.  App.  1902)  71  S.  W.  Rep.  549. 

Virginia.  —  Williams  v.  Lord,  75  Va.  390. 
West  Virginia.  —  Cale  v.  Shaw,  33  W.  Va. 
299. 

Canada.  —  Brooks  v.  Brooks,  16  Can.  L.  T. 
308;  McGuire  v.  McGuire,  23  U.  C.  C.  P.  123; 
Demers  v.  Baird,  2  Quebec  Pr.  121. 

And  see  the  various  local  statutes. 
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An  unmarried  woman  filed  a  homestead  claim, 
and  settled  upon  and  improved  the  homestead, 
and  resided  there  for  four  years,  when  she  mar- 
ried. Thereafter  she  and  her  husband  resided 
thereon,  and  final  proof  was  made  upon  the 
homestead.  It  was  held  to  be  the  separate 
property  of  the  wife,  and  not  community  prop- 
erty. Forker  v.  Henry,  21  Wash.  235.  See 
also  Harris  v.  Harris,  71  Cal.  314. 

5.  Gifts  Made  After  Marriage.  —  Lewis  v. 
Stanley,  148  Ind.  351  ;  Chapman  v.  Miller,  128 
Mass.  269  ;  Botts  v.  Gooch,  97  Mo.  88,  10  Am. 
St.  Rep.  286  ;  Fremont  First  Nat.  Bank  v.  Rice, 
12  Ohio  Cir.  Dec.  121;  McDevitt  v.  Vial,  (Pa. 
1887)  11  Atl.  Rep.  645;  Wieman  v.  Anderson, 
42  Pa.  St.  311  ;  Dayton  v.  Walsh,  47  Wis.  113, 
32  Am.  Rep.  757 ;  Demers  v.  Baird,  2  Quebec 
Pr.  121. 

6.  Effect  of  Statute  —  Change  of  Equitable  Right 
to  Legal  Right. —  Clawson  v.  Clawson,  25  Ind. 

229. 

7.  Acceptance  of  Gift.  —  Brackett  v.  Wait,  6 

Vt.  411. 

8.  Purchase  by  Wife  or  with  Wife's  Money  — 

United  States.  —  Davis  v.  Fredericks,  104  U.  S. 
618;  Aldridge  v.  Muirhead,  ioi  U.  S.  397,  re- 
versing Muirhead  v.  Aldridge,  14  Nat.  Bankr. 
Reg.  249,  17  Fed.  Cas.  No.  9,  904. 

Alabama.  —  Bruce  v.  Bruce.  95  Ala.  563; 
Long  v.  Efurd,  86  Ala.  267  :  Pollak  v.  Graves,  72 
Ala.  347;  Smith  v.  Whitfield.  71  Ala.  106; 
Daffron  v.  Crump,  69  Ala.  77  ;  Pippin  v.  Jones, 
52  Ala.  161;  Blum  v.  Harrison,  50  Ala.  16; 
Jones  v.  Chenault,  124  Ala.  610. 

Florida. — •  O'Neil  v.  Percival,  25  Fla.  118. 

Illinois.  —  Alsdurf  v.  Williams,  196  111.  249. 

Indiana.  —  Schurman  v.  Marley,  29  Ind.  458. 

Iowa.  —  Cheuvete  v.  Mason,  4  Greene  (Iowa) 
231. 

)  Volume  XXV. 


What  Property  OF  MARRIED   WOMEN.  Statutes  Include. 


so  purchased  for  her  separate  use.  She  may  obtain  a  valid  title,  the  con- 
sideration being  paid  out  of  her  separate  estate,  from  her  husband  as  well  as 
from  a  stranger,1  and  may  maintain  the  title  against  creditors  of  the  husband, 
of  whose  debts  she  had  no  notice.8 

Relinquishment  of  Homestead  or  Consideration  for  Deed.  —  Property  deeded  to  her  in 
her  separate  right  to  induce  her  to  part  with  her  homestead  interest  becomes 
absolutely  her  own.3 

Purchase  on  Credit.  -  Under  the  statutes  generally  a  married  woman  may 
acquire  a  valid  title  by  purchase  on  her  own  credit,  when  the  purchase  is 
made  in  good  faith,4  but  whether  she  can  buy  on  her  personal  credit,  or  must 
be  the  owner  of  a  separate  estate  on  the  credit  of  which  she  contracts,  has 
been  variously  held.5  The  apparent  conflict  may  be  found  to  rest  on  the 
peculiar  language  of  the  different  statutes,  as  to  the  extent  of  the  power  con- 
ferred upon  her  to  contract.  In  Pennsylvania,  before  the  Act  of  June  3, 
1887,  it  had  been  held  in  numerous  cases  that  a  married  woman  could  not 
buy  either  real  or  personal  property  on  credit,  in  order  to  hold  it  against  the 
creditors  of  the  husband,  unless  she  was  the  owner  of  a  separate  estate,  upon 
which  the  credit  could  be  given.6  But  the  Act  of  1887  worked  a  radical 
change  in  this  respect,  and  conferred  on  married  women  the  powers  of  a  feme 
sole  as  to  the  acquisition,  ownership,  possession,  control,  use,  and  disposition 
of  property  of  any  kind,  and  to  make  contracts  of  any  kind,  and  to  give 
obligations,  binding  themselves  therefor.7 

Money  Advanced  by  Husband.  —  Where  property  was  purchased  by  a  husband  in 
pursuance  of  an  antecedent  agreement  with  his  wife  that  he  should  advance 
the  money,  and  she  would  reimburse  him,  which  she  afterwards  did,  it  was 


Kentucky.  —  Clark  v.  Meyers,  (Ky.  1902)  68 
S.  W.  Rep.  853. 

Maine.  —  Southard  v.  Piper,  36  Me.  84. 

Minnesota. — ■  Leighton  v.  Sheldon,  16  Minn. 
243;  Nininger  v.  Carver  County,  10  Minn.  133. 

Mississippi.  —  Garrison  v.  Fisher,  26  Miss. 
352. 

Missouri.  —  Woodward  v.  Woodward,  148 
Mo.  241  ;  Martin  v.  Colburn,  88  Mo.  229. 

Nebraska.  —  Trester  v.  Pike,  43  Neb.  779 ; 
Callender  v.  Horner,  26  Neb.  687  ;  Edgerly  v. 
Gregory,  17  Neb.  348. 

New  Hampshire. —  Hutchins  v.  Colby,  43  N. 
H.  159- 

Ohio.  —  Lanning  v.  Fogler,  8  Ohio  Cir.  Dee. 
780. 

Pennsylvania.  —  Bollinger  v.  Gallagher,  170 
Pa.  St.  84;  Feig  v.  Meyers,  102  Pa.  St.  10  > 
Bradford's  Appeal,  29  Pa.  St.  513;  Heily  v. 
Raymond,  2  Pearson  (Pa.)  216;  Tate  v.  Carney, 
(Pa.  1888)  14  Atl.  Rep.  327. 

Texas.  —  O'Connor  v.  Vineyard,  91  Tex.  488. 

W est  Virginia.  —  Cale  v.  Shaw,  33  W.  Va. 
299. 

Wisconsin.  —  Smith  v.  Hardy,  36  Wis.  417. 

Canada.  —  Lett  v.  Commercial  Bank,  24  U.  C. 
Q.  B.  552;  Moore  v.  Jackson,  22  Can.  Sup.  Ct. 
210,  reversing  19  Ont.  App.  383,  and  affirming 
20  Ont.  652;  Trotter  v.  Chambers,  2  Ont.  515. 

1.  Lougheed  v.  Murray,  17  Can.  L.  T.  105; 
Lyne  v.  Wann,  72  Ala.  43.  See  Totten  v. 
Bowen,  8  Ont.  App.  602. 

2  Rights  as  Against  Husband's  Creditors.  — ■ 
Hill  i'.  Thompson,  17  Grant  Ch.  (U.  C.)  445. 

3.  Relinquishment  of  Homestead. —  Drake  v. 
Davidson,  (Tex.  Civ.  App.  1902)  66  S.  W. 
Rep.  889. 

4.  Purchase  on  Credit. —  Prout  v.  Hoge,  57 
Ala.  28;  Bollinger  v.  Gallagher,  170  Pa.  St.  84; 
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Kingsbury  v.  Davidson,  112  Pa.  St.  380;  Buck 
v.  Gilson,  37  Vt.  653  ;  Williams  v.  Lord,  75  Va. 
390 ;  Trapnell  v.  Conklyn,  37  W.  Va.  242,  38 
Am.  St.  Rep.  30;  Dayton  v.  Walsh,  47  Wis.  113, 
32  Am.  Rep.  757. 

5.  Purchase  on  Personal  Credit  Allowed.  — 
Daniel  v.  Hardwick,  88  Ala.  557;  Bongard  v. 
Core,  82  111.  19;  Spaulding  v.  Day,  10  Allen 
(Mass.)  96;  Main  v.  Scholl,  20  Wash.  201. 

Contra.  —  Jordy  v.  Muir,  51  La.  Ann.  55; 
Merrill  v.  Smith,  37  Me.  394 ;  Fisk  v.  Wright, 
47  Mo.  351;  Lovett  v.  Robinson,  (Supm.  Ct.) 
7  How.  Pr.  (N.  Y.)  105;  Harrison  v.  Mansur- 
Tibbetts  Implement  Co.,  16  Tex.  Civ.  App. 
630 ;  Citizens'  L.  &  T.  Co.  v.  Witte,  (Wis. 
1902)  92  N.  W.  Rep.  443. 

6.  Spering  v.  Laughlin,  113  Pa.  St.  209; 
Sober  v.  Standart,  no  Pa.  St.  47;  Pier  v. 
Siegel,  107  Pa.  St.  502;  Leinbach  v.  Temp- 
lin,  105  Pa.  St.  522;  Sixbee  v.  Bowen,  91 
Pa.  St.  149;  Seeds  v.  Kahler,  76  Pa.  St.  262; 
Silveus  v.  Porter,  74  Pa.  St.  448 ;  Bucher  v. 
Ream,  68  Pa.  St.  421  ;  Baringer  v.  Stiver,  49 
Pa.  St.  129;  Hoffman  v.  Toner,  49  Pa.  St.  231  ; 
Robinson  v.  Wallace,  39  Pa.  St.  129;  Hallowell 
v.  Horter,  35  Pa.  St.  375 ;  Fitzpatrick  v.  Bor- 
bridge,  2  Brews.  (Pa.)  559;  Schlessinger  v. 
Ellis,  10  Phila.  (Pa.)  109,  31  Leg.  Int.  (Pa.)  45; 
Bowser  v.  Bowser,  82  Pa.  St.  57  ;  Simpson  v. 
Kennedy,  (Pa.  1886)  3  Atl.  Rep.  791. 

When  a  person  becomes  surety  on  a  note  of 
a  married  woman,  which  is  used  for  the  pur- 
chase of  goods,  in  consequence  of  his  knowledge 
that  she  is  possessed  of  available  means  suffi- 
cient to  meet  the  note  when  due,  then  the  pur- 
chase is  made  not  on  her  personal  credit  merely, 
but  on  that  of  her  separate  estate.  Gregg  v. 
George,  (Pa.  1886)  6  Atl.  Rep.  916. 

7.  Bollinger  v.  Gallagher,  163  Pa.  St.  245,  43 
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held  that  agreements  of  this  kind  between  husband  and  wife,  when  the  latter 
has  a  separate  estate,  are  valid  and  binding  upon  both  parties;  and  if  bona 
fide,  and  consummated,  the  property  purchased  by  such  agency  becomes  that 
of  the  wife.1 

Loan  of  Credit  by  Husband.  —  Where  a  husband  having  no  creditors  at  the 
time,  and  without  intent  to  defraud  subsequent  creditors,  loans  his  credit  to  a 
purchase  by  his  wife,  either  by  giving  his  note,  or  joining  with  her  in  a  note 
to  the  vendor  for  the  unpaid  purchase  money,  or  by  borrowing  money  on  their 
joint  security  with  which  to  pay  the  purchase  price,  she  acquires  a  separate 
property  by  such  purchase  when  the  payments  are  afterwards  made  out  of 
her  separate  estate.2 

Separate  Property  Constituting  Part  of  Purchase  Price.  —  When  separate  estate  is  used 
as  part  of  the  price  of  property  purchased  by  a  married  woman,  she  has  an 
interest  therein  to  the  extent  of  the  money  so  furnished.  If  the  title  be  taken 
in  the  name  of  the  husband,  her  right  is  superior  to  that  of  a  creditor  of  the 
husband;3  and  if  the  title  be  taken  in  her  name,  the  husband  paying  the 
balance  of  the  purchase  price,  she  holds  an  undivided  interest  in  proportion 
to  the  amount  so  furnished  by  him.4  A  conveyance  to  a  husband  and  wife 
gives  to  them  a  joint  estate,  and  not  an  estate  in  entirety,  so  that  the  interest 
of  the  wife  becomes  her  separate  property,5  and  the  relative  interests  are  not 
changed  by  the  fact  that  one  subsequently  advances  a  sum  for  betterments 
placed  on  the  land  in  excess  of  his  proportional  interest.®  When  property  is 
purchased  as  an  investment  and  depreciates  in  value,  the  wife  cannot  take  to 
the  value  of  the  amount  paid  from  her  separate  estate,  but  has  only  the 
proportionate  undivided  interest  in  the  depreciated  property.7 

Purchase  at  Foreclosure  Sale.  —  A  married  woman  may  purchase  land  at  a  mort- 
gage foreclosure  sale.  She  may  do  so  at  a  foreclosure  sale  of  the  first  mort- 
gage, though  her  husband  is  a  trustee  under  the  second  mortgage  on  the 
same  land.H  She  may  become  the  purchaser  of  the  husband's  mortgaged 
lands  under  the  power  of  sale,  when  he  had  previously  to  the  sale  conveyed 
his  equity  of  redemption,  and  hold  the  estate  as  her  sole  and  separate  prop- 
erty when  the  conveyance'is  made  to  her  in  the  name  of  the  mortgagee.  The 

Am.  St.  Rep.  791  ;  Walter  v.  Jones,  148  Pa.  St.  478  ;  Trapnell  v.  Conklyn,  37  W.  Va.  242,  38 

589;  Taylor's  Estate,  17  Pa.  Co.  Ct.  166.  Am.  St.  Rep.  30. 

1.  Money  Advanced  by  Husband.  —  Dyer   v.  3.  Purchase  in  Part  with  Separate  Estate.  — 

Fisher,  49  Kan.  602 ;  Myers  v.  King,  42  Md.  Chambers  v.  Richardson,  57  Ala.  85 ;  Bell  v. 

65;  Gockley  v.  Miller,  162  Pa.  St.  271.    See  Stewart,  98  Ga.  669;  Haines  v.  Haines,  54  111. 

Dery  v.  Paradis,  10  Quebec  K.  B.  227.  74;  Pringle  v.  James,  94  111.  App.  13;  Robinson 

Personal  property  purchased  by  a  husband  at  v.  Payne,  58  Miss.  690;  Jones  v.  Elkins,  143  Mo. 

the  request  of  his  wife,  with  money  he  had  bor-  647  ;   Bowen  v.   McKean,   82    Mo.   594.  See 

rowed  on  his  own  credit,  vests  the  title  in  him.  Strnad  v.  Strnad,  (Tex.  Civ.  App.  1902)  68  S. 

The  subsequent  payment  by  the  husband  of  the  W.  Rep.  69. 

money  he  had  borrowed  to  make  the  purchase,  4.  Part  Payment  by  Husband.  —  Hopkins  v. 

with  the  moneys  of  the  wife,  renders  him  the  Carey,  23  Miss.  54;  Woodward  v.  Woodward, 

debtor  of  the  wife,  but  it  does  not  make  him  a  148  Mo.  241  ;  Thurber  v.  La  Roque,  105  N.  Car. 

trustee  for  her.    Pollak  v.  Graves,  72  Ala.  347.  301.    See  Trester  v.  Pike,  43  Neb.  779. 

2.  Loan  of  Credit  by  Husband  —  Alabama. —  No  trust  would  arise  by  implication,  to  the 
Marks  v.  Cowles,  53  Ala.  499,  overruling  Cowles  husband,  from  payments  made  after  the  time 
v.  Marks,  47  Ala.  612.  of  purchase.    Francestown  v.  Deering,  41  N.  H. 

Connecticut.  —  Throckmorton  v.  Chapman,  65  438. 

Conn.  441.  5.-  Conveyance  to  Husband  and  Wife  —  Joint 

Massachusetts.  —  Libby  v.  Chase,  117  Mass.  Tenancy.  —  McLeod  v.  Venable,  163  Mo.  536; 

105.  Citizens'  L.  &  T.  Co.  v.  Witte,  (Wis.  1902)  92 

Mississippi.  —  Walker  v.  Marseilles,  70  Miss.  N.  W.  Rep.  443.    See  also  the  titles  Husband 

283:  Ratliffe  v.  Collins,  35  Miss.  581.  and  Wife,  vol.  15,  p.  847;  Joint  Tenants  and 

Pennsylvania.  —  Heily  v.  Raymond,  2  Pear-  Tenants  in  Common,  vol.  17,  p.  652. 

son  (Pa.)  216;  Shuster  v.  Kaiser,  111  Pa.  St.  6.  Thurber  v.  La  Roque,  105  N.  Car.  301. 

215;  Bollinger  v.  Gallagher,  163  Pa.  St.  245,  43  7.  Depreciation  of  Property  —  Proportionate  In. 

Am.  St.  Rep.  791.  terest.  —  Mathis  v.   Hoopes,   (Tex.  Civ.  App. 

Texas.  —  Gebhart  v.  Gebhart,  (Tex.  Civ.  App.  1902)  67  S.  W.  Ren.  544. 

1901)  61  S.  W.  Rep.  964.  8.  Purchase  at  Foreclosure  Sale, —  Potter  v. 

West  Virginia.  —  Stewart  v.  Stout,  38  W.  Va.  Sachs,  45  N.  Y.  App.  Div.  454- 
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technical  objection  that  the  husband  cannot  directly  convey  to  his  wife  does 
not  apply.1 

Leaseholds.  —  Under  a  statute  providing  that  it  shall  be  lawful  for  any  mar- 
ried female  to  receive,  by  gift,  grant,  devise,  or  bequest,  and  hold  to  her  sole 
and  separate  use  real  and  personal  property,  a  married  woman  may  receive  as 
her  statutory  separate  estate  an  interest  in  land  by  grant  for  a  term  of  years.2 

(2)  Title  Taken  in  Husband' s  Name.  —  When  property  has  been  paid  for 
with  the  separate  money  of  the  wife,  and  title  has  been  made  to  the  husband 
by  mistake  or  fraud,  or  without  the  wife's  knowledge  or  consent,  the  prop- 
erty will  be  deemed  to  be  the  separate  estate  of  the  wife,  and  a  trust  results 
in  her  favor;3  and  when,  out  of  her  funds,  the  greater  part  of  the  purchase 
money  has  been  paid,  she  may  demand  a  deed  on  payment  of  the  balance.4 
But  if  the  husband  is  regarded  as  his  wife's  debtor  for  all  sums  received  from 
her  which  were  used  in  payment  for  land,  a  trust  would  not  result.5 

c.  By  Exchange.  —  Property  received  in  exchange  for  other  property 
owned  by  a  married  woman  becomes  her  separate  property.6 

d.  By  Gifts  and  Transfers  from  Husband  — (i)  Gifts  to  Wife.  — 
Under  the  statutes  generally,  property  acquired  by  the  wife  by  gift  from  her 
husband  is  her  separate  property.7    But  a  voluntary  conveyance  to  a  wife  is 


1.  Husband's  Land  Sold  under  Foreclosure.  — 

Field  v.  Gooding,  106  Mass.  310.  See  also 
Blum  v.  Harrison,  50  Ala.  16. 

2.  Leaseholds.  —  Stall  v.  Fulton,  30  N.  J.  L. 
430;  Prevot  v.  Lawrence,  51  N.  Y.  219;  Taylor 
v.  Glenny,  (Supm.  Ct.  Spec.  T.)  22  How.  Pr. 
(N.  Y.)  240  ;  Stewart  v.  Stout,  38  W.  Va.  478. 

3.  Title  in  Husband's  Name  —  Trust  in  Favor 
Of  Wife — Alabama.  —  Stickney  v.  Adler,  91 
Ala.  198. 

Florida.  —  Hill  v.  Meinhard,  39  Fla.  111. 

Georgia.  —  Latham  v.  Latham,  98  Ga.  477. 

Illinois.  —  Van  Dorn  v.  Leeper,  95  111.  35; 
Herbert  v.  Herbert,  144  111.  115. 

Indiana.  —  Boyer  v.  Libey,  88  Ind.  235. 

Kansas.  —  Black  v.  Black,  64  Kan.  689  ;  Eng- 
lish v.  Law,  27  Kan.  '242;  Holthaus  v.  Farris, 
24  Kan.  784. 

Michigan.  —  Leland  v.  Whitaker,  23  Mich. 
323. 

Mississippi.  —  Brooks  v.  Shelton,  54  Miss. 
353- 

Missouri.  —  Scrutchfield  v.  Sauter,  119  Mo. 
615. 

Nebraska.  —  Cleghorn  v.  Obernalte,  53  Neb. 
687;  Hews  v.  Kenney,  43  Neb.  815. 

New  York.  —  Garrity  v.  Haynes,  53  Barb.  (N. 
Y.)  596;  Damon  v.  Hall,  38  Barb.  (N.  Y.)  136. 

North  Carolina.  —  Ray  v.  Long,  128  N.  Car. 
90;  Houck  v.  Somers,  118  N.  Car.  607;  White- 
head v.  Whitehead,  64  N.  Car.  538. 

Ohio.  —  Newton  v.  Taylor,  32  Ohio  St.  399. 

Oregon.  —  Springer  v.  Young,  14  Oregon  280. 

Pennsylvania.  —  Olinger  v.  Shultz,  183  Pa. 
St.  469;  Oakley  v.  Macrum,  (Pa.  1887)  11  Atl. 
Rep.  320. 

South  Carolina.  —  Grantham  v.  Grantham,  34 
S.  Car.  504,  27  Am.  St.  Rep.  830. 

Texas.  —  Oaks  v.  West,  (Tex.  Civ.  App.  1901) 
64  S.  W.  Rep.  1033;  Mexia  v.  Lewis,  12  Tex. 
Civ.  App.  102. 

West  Virginia.  —  Atwood  v.  Dolan,  34  W.  Va. 
563. 

Wisconsin.  —  Martin  v.  Remington,  100  Wis. 
540,  69  Am.  St.  Rep.  941. 

See  Goldstein  v.  Cockrell,  (Tex.  Civ.  App. 
1902)  66  S.  W.  Rep.  878,  as  to  land  purchased 
25  C.  of  L.— 23 


with  the  earnings  of  a  minor  son  with  the  in- 
tention of  making  it  the  separate  property  of 
the  mother,  with  the  husband's  consent. 

If  Credit  Is  Given  to  the  Husband  on  the  Faith 
of  His  Apparent  Ownership,  the  property  may 
be  subjected  to  the  payment  of  the  debt.  Burt 
v.  Kuhnen,  113  Ga.  11 43;  Hollenbeck  v.  Peck, 
96  Iowa  210;  Porter  v.  Caspar,  54  Miss.  359; 
Hews  v.  Kenney,  43  Neb.  815  ;  Lett  v.  Commer- 
cial Bank,  24  U.  C.  Q.  B.  552.  Ste  also  Spring- 
field Inst,  for  Sav.  v.  Copeland,  160  Mass.  380, 
39  Am.  St.  Rep.  489  ;  Gilman  v.  Speaker,  1  Ohio 
Dec.  (Reprint)  56,  1  West.  L.  J.  395  ;  Cheatham 
v.  Lord,  79  Ga.  770. 

4.  Right  to  Demand  Deed.  —  Cunningham  v. 
Bell,  83  N.  Car.  328. 

5.  Husband  as  Wife's  Debtor.  —  Kegerreis  v. 
Lutz,  187  Pa.  St.  252. 

6.  Property  Acquired  by  Exchange.  —  De 
Sanchez  v.  Grace  M.  E.  Church,  114  Cal.  295; 
Bentley  v.  Goodwin,  26  Ind.  App.  689 ;  Green- 
wood v.  Jenkle,  68  111.  319;  Pike  v.  Baker,  53 
111.  163;  Crouse  v.  Morse,  49  Iowa  382;  Simp- 
son v.  Breckenridge,  32  Pa.  St.  287. 

Personalty  Taken  in  Exchange  for  Real  Estate. 
■ —  Pollak  v.  Graves,  72  Ala.  347 ;  Elder  v. 
Cordray,  54  111.  244. 

7.  Gifts  from  Husband  —  Alabama.  —  Bruce  v. 
Bruce,  95  Ala.  563 ;  Hamaker  v.  Hamaker,  85 
Ala.  231,  88  Ala.  431. 

California.  —  Butler  v.  Gosling,  130  Cal.  422; 
Hamilton  v.  Hubbard,  134  Cal.  603. 

Connecticut.  —  Williams  v.  King,  43  Conn. 
569,  13  Blatchf.  (U.  S.)  282. 

Texas.  —  Engleman  v.  Deal,  14  Tex.  Civ. 
App.  1. 

Washington.  — ■  Sherlock  v.  Denny,  28  Wash. 
170. 

Canada.  —  Trusts  Corp.  v.  Clue,  28  Ont.  116; 
Turner  v.  Drew,  28  Ont.  448 ;  Sweetland  v. 
Neville,  21  Ont.  412;  Demers  v.  Baird,  2  Que- 
bec Pr.  12:. 

Under  the  Nova  Scotia  Statute,  property  ac- 
quired from  the  husband  during  coverture  does 
not  become  the  separate  property  of  the  wife, 
but  is  liable  on  execution  for  the  husband's 
debts.    Crowe  v.  Adams,  21  Can.  Sup.  Ct.  342. 
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void  for  fraud,  as  against  one  who  was  a  creditor  when  the  conveyance  was 
made.1  And  where  property  is  transferred  by  a  husband  to  his  wife  after  a 
debt  is  contracted,  as  against  that  debt,  she  must  show  by  a  preponderance 
of  proof  that  she  is  a  bona  fide  purchaser.2  It  has  been  held,  however,  that  a 
man  in  prosperous  circumstances,  although  in  debt,  may,  without  considera- 
tion and  voluntarily,  convey  property  to  his  wife  for  the  sole  purpose  of 
creating  a  separate  estate  in  her  for  her  support  and  maintenance.  To  main- 
tain such  conveyance  it  must  be  made  in  good  faith  and  for  the  purpose  indi- 
cated, and  without  design  or  intent  on  the  part  of  the  grantor  to  hinder  or 
delay  his  creditors,  and  he  must,  at  the  time  of  conveying,  retain  in  his  pos- 
session property  sufficient  to  discharge  all  his  debts  then  existing.3  If  a 
fraudulent  intention  be  not  established,  the  husband  has  the  right  to  supply 
his  wife  with  money  to  buy  land  and  make  improvements  thereon,  and  having 
done  so  she  will  be  protected  in  her  title.4 

(2)  Purchases  by  Husband  in  Wife's  Name.  ■ —  Under  principles  allied  to 
those  governing  a  direct  gift  from  husband  to  wife,  a  purchase  in  the  name  of 
the  wife  is  presumed  to  be  a  gift  to  her.5  Such  a  conveyance  must  be  with- 
out fraud,6  and,  when  made  after  debts  have  been  contracted,  is  against  the 
rights  of  the  husband's  creditors,  and  as  to  its  validity  and  consequence  does 
not  differ  from  a  conveyance  directly  from  him  to  his  wife;  7  but  can  only  be 
attacked  on  the  ground  of  being  in  fraud  of  creditors  by  the  creditors  them- 
selves.8 Where  property  is  purchased  with  community  funds,  and  the  deed 
taken  in  the  name  of  the  wife,  there  is  no  presumption  that  it  was  to  become 
her  separate  estate  by  gift  from  the  husband.9 

e.  By  Increase  and  Profits  of  Separate  Estate  —  (1)  Profits. — 
Under  the  statutes  generally,  a  married  woman  is  entitled  to  hold  to  her  own 
use  the  income  and  profits  arising  from  her  separate  estate.10  And  while  the 
husband  is  entitled  to  the  reasonable  services  of  his  wife,  yet  if  a  portion  of 
her  time  be  occupied  in  the  care  and  management  of  her  separate  property, 
whereby  its  productiveness  is  increased,  he  takes  no  interest  in  the  increased 
value.11 

The  Voluntary  Expenditure  of  Labor  by  the  Husband,  and  the  products  thereof,  in  the 

care  and  keeping  of  his  wife's  property,  gives  him  no  interest  therein.12 

(2)  Increase  of  Domestic  Animals.  —  The  natural  increase  of  domestic 
animals,  owned  and  possessed  by  a  married  woman,  belongs  to  her,13  even 
when  kept  on  the  husband's  farm  and  on  the  joint  products  of  farms  owned 
by  herself  and  her  husband.14    The  increase  is  hers  when  the  husband  volun- 


1.  Voluntary  Conveyances    and    Transfers.  — 

Phelps  v.  Morrison,  24  N.  J.  Eq.  195.  And  see 
generally  the  title  Fraudulent  Sales  and  Con- 
veyances, vol.  14,  p.  298  et  seq. 

2.  Wife  as  Bona  Fide  Purchaser.  —  Thompson 
v.  Loenig,  13  Neb.  386. 

3.  Nichols  v.  Wallace,  31  111.  App.  408.  See 
also  Warner  v.  Dove,  33  Md.  579 ;  Young  v. 
Ross,  3  Ohio  Dec.  (Reprint)  141,  3  Wkly  L. 
Gaz.  349. 

4.  Smyth  v.  Reber,  (N.  J.  1889)  18  Atl.  Rep. 
462;  Hall  v.  Levy,  (Tex.  Civ.  App.  1903)  72 
S.  W.  Rep.  263. 

5.  Purchases  by  Husband  in  Wife's  Name.  — 
Hamilton  v.  Rathbone,  9  App.  Cas.  (D.  C.)  48; 
Case  v.  Espenschied,  169  Mo.  215;  Bowser  v. 
Bowser,  82  Pa.  St.  57;  Moore  v.  Moore,  165 
Pa.  St.  464. 

6.  Haines  v.  Haines,  54  111.  74- 

7.  Eftect  as  to  Existing  Creditors.  —  Bangs  v. 
Edwards,  88  Ala.  382. 

8-  Impeachable  Only  by  Creditors.  —  Bowser 
V.  Bowser,  82  Pa,  St.  57. 


9.  Purchase  with  Community  Funds. — Schwartz- 
man  v.  Cabell,  (Tex.  Civ.  App.  1898)  49  S.  W. 
Rep.  113. 

10.  Income  and  Profits  of  Separate  Estate.  — 

Johnson  v.  Runyon,  21  Ind.  115;  State  v. 
Lanier,  89  N.  Car.  517.  See  the  various  local 
statutes. 

In  Alabama,  under  the  old  rule,  see  Wing  v. 

Roswald,  74  Ala.  346. 

11.  Holcomb  v.  Peoples'  Sav.  Bank,  92  Pa.  St. 

338. 

12.  Productiveness  Increased  by  Services  of  Hus- 
band. —  Seay  v.  Hesse,  123  Mo.  450.    See  King 

v.  Wells,  106  Iowa  649. 

13.  Increase  of  Domestic  Animals.  —  Brooks  v. 

Brooks,  16  Can.  L.  T.  308;  Ellis  v.  State,  76 
Ala.  90  ;  Walker  v.  Ivey,  74  Ala.  475  ;  Gans  v. 
Williams,  62  Ala.  41  ;  Hazelbaker  v.  Goodfel- 
low,  64  111.  238;  Williams  v.  McGrade,  13  Minn. 
46;  Harris  v.  Van  De  Vanter,  17  Wash.  489. 
And  see  generally  the  title  Animals,  vol.  2, 
P-  348. 

14.  Hanson  v.  Millett,  55  Me.  184. 

Volume  XXV. 


What  Property 


OF  MARRIED  WOMEN. 


Statutes  Include. 


tarily  expends  his  labor,  and  the  products  thereof,  in  the  care  and  keeping 
of  the  property,  and  there  is  no  agreement  for  compensation  either  in  the 
increase  of  the  property  or  otherwise.1 

(3)  Rents.  —  By  the  statutes  giving  to  a  married  woman  the  rents,  issues, 
and  profits  of  her  lands,  the  common-law  rights  of  the  husband  to  possession 
have  been  abrogated,3  although  the  estate  be  one  of  inheritance,  and  he  may 
claim  his  curtesy  initiate  on  the  ground  that  there  have  been  children  born  of 
the  marriage.3  When  a  statute  provides  that  the  receipt  of  the  husband  for 
rents  from  the  wife's  land  shall  be  sufficient  unless  she  gives  notice  to  the 
tenant,  and  also  provides  that  the  wife  may  petition  the  court  for  the  appoint- 
ment of  a  trustee  who  shall  be  empowered  to  hold  such  property,  the  husband 
has  the  right,  as  at  common  law,  to  take  the  rents  to  his  own  use  until  the 
wife  shall  terminate  that  right  in  the  manner  provided  by  the  statute.4 

(4)  Crops  Raised  on  Wife's  Land — (a)  Generally.  —  The  statutes  giving  to 
a  married  woman  a  sole  and  separate  estate  in  real  property  owned  by  her  at 
marriage,  or  acquired  during  coverture,  vest  in  her  the  title  to  the  crops  raised 
thereon,5  even  if  the  husband  furnishes  her  with  money  to  assist  in  paying  the 
purchase  price  of  the  farm.6 

(b)  By  Labor  of  Minor  Children.  —  Minor  children  may,  with  the  husband's  assent, 
aid  in  the  labor  of  producing  the  crops,  without  giving  him  any  title  to  the 
products,7  and  this  assent  may  be  implied  from  the  circumstances.8 

(c)  By  Management  and  Labor  of  Husband.  —  In  the  United  States  it  is  generally 
held  that  the  labor  of  the  husband,  assisting  in  the  production  of  the  crops 
and  accumulation  of  the  stock  and  other  property,  does  not  give  him  a 
specific  interest  therein,  if  done  voluntarily ; 9  but  this  rule  does  not  apply 


1.  Russell  v.  Long,  52  Iowa  250. 

2.  Rents  of  Real  Estate.  —  Horner  v.  Kerr,  6 
Out.  App.  30;  Bridges  v.  Hanna,  (Ky.  1898)  47 
S.  W.  Rep.  218;  Fisk  v.  Wright,  47  Mo.  351; 
Silvey  v.  Summer,  61  Mo.  253. 

A  statutory  provision  that  marriage  shall  give 
to  the  husband,  during  the  life  of  the  wife,  no 
interest  in  her  real  estate,  except  the  use 
thereof  with  power  to  rent  the  real  estate  for 
not  more  than  three  years  at  a  time,  and  that 
such  real  estate,  or  the  rent  thereof,  shall  not 
be  liable  for  any  debt  of  his,  whether  incurred 
before  or  after  marriage,  does  not  convert  the 
rents  and  profits  of  the  wife's  lands  into  a 
separate  estate,  for  her  exclusive  use  and  bene- 
fit, and  subject  the  property  to  her  exclusive 
control  and  dominion,  without  regard  to  the 
circumstances  of  herself  and  husband,  or  of 
their  family.  Smith  v.  Long,  1  Met.  (Ky.) 
486. 

3.  Woodward  v.  Woodward,  148  Mo.  241. 

4.  Cranston  v.  Cranston,  (R.  I.  1902)  53  Atl. 
Rep.  44. 

5.  Crops   Grown  on  Wife's  Land. —  Dow  v. 

Dibblee.  12  N.  Bruns.  55;  Dubose  v.  McDon- 
ald, 46  Ga.  471  ;  Brown  v.  Brown.  124  Mo.  79; 
Hamilton  v.  Ross,  23  Neb.  630  ;  Bray  v.  Carter, 
115  N.  Car.  16;  Branch  v.  Ward,  114  N.  Car. 
148;  Rush  v.  Vought,  55  Pa.  St.  437;  Taylor  v. 
Taylor,  12  Lea  (Tenn.)  490.  See  Bongard  v. 
Core,  82  111.  19;  Hazelbaker  v.  Goodfellow,  64 
111.  238;  Van  Ellen  v.  Carrier,  29  Barb.  (N.  Y.) 
644.    See  also  the  title  Crops,  vol.  8,  p.  329. 

The  Vermont  statute  providing  that  a  debt 
for  the  improvement  of  a  married  woman's  real 
estate  may  be  enforced  against  the  products 
thereof,  does  not  apply  to  the  case  of  a  debt 
created  by  the  husband  in  the  improvement  of 
land  which  was  afterwards  exchanged  for  the 


farm  on  which  the  products  were  grown.  Ack- 
ley  v.  Fish,  55  Vt.  18. 

In  Kentucky ,  there  is  no  presumption  that  a 
crop  raised  upon  the  wife's  land  is  the  prop- 
erty of  his  wife,  or  that  the  husband  is  not  the 
owner.  Sharp  v.  Wood,  (Ky.  1899)  51  S.  W. 
Rep.  15.    See  Howe  v.  Lane,  8  Ky.  L.  Rep.  783. 

6.  Husband  Assisting  in  Payment  for  Farm.  — 
Phillips  v.  Hall,  160  Pa.  St.  60. 

7.  Crops  Produced  by  Labor  of  Minor  Children 
—  Assent  of  Husband. —  Olson  v.  Amundson,  5 1 
Minn.  114;  Rush  v.  Vought,  55  Pa.  St.  437. 

8.  Husband's  Assent  Implied.  —  Langford  v. 
Greirson,  5  111.  App.  362;  Johnson  v.  Vail,  14 
N.  J.  Eq.  423;  Trapnell  v.  Conklyn,  37  W.  Va. 
242,  38  Am.  St.  Rep.  30 ;  Feller  v.  Alden,  23 
Wis.  301,  99  Am.  Dec.  173. 

9.  Husband  Assisting  in  Production  of  Crops  — 
Connecticut.  —  Morrill  v.  Atwood,  52  Conn. 
526. 

Indiana.  —  Montgomery  v.  Hickman,  62  Ind. 
598. 

Iowa.  —  Hoag  v.  Martin,  80  Iowa  714;  Cam 
v.  Royer,  55  Iowa  650. 

Massachusetts.  —  Mclntyre  v.  Knowlton,  6 
Allen  (Mass.)  565. 

Minnesota.  —  Hossfeldt  v.  Dill,  28  Minn.  469. 
Mississippi.  —  Hamilton  v.   Booth,   55  Miss. 
60,  30  Am.  Rep.  500. 

Nebraska.  —  Boardwater  v.  Jacoby,  19  Neb. 
77- 

New  York.  —  Garrity  v.  Haynes,  53  Barb.  (N. 
Y.)  596;  Gage  v.  Dnuchy.  34  N.  Y.  293,  revers- 
ing (1859)  28  Barb.  (N.  Y.)  622. 

North  Dakota.  —  Olson  v.  O'Connor,  9  N. 
Dak.  504. 

Ohio.  —  Lanning  v.  Fogler,  8  Ohio  Cir.  Dec. 
780 ;  Duvelmeyer  v.  Duvelmeyer,  7  Ohio  Dec. 
426. 
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where  the  husband  is  the  lessee  of  his  wife's  farm,1  or  where  she  permits  him 
to  deal  with  the  crops  as  his  own  property. a  In  Illinois,  where  the  husband, 
as  the  head  of  the  family,  occupies  and  cultivates  the  land  of  the  wife,  he  is 
presumed  to  occupy  it,  with  her  consent,  for  the  common  benefit  of  the 
family,  and  the  products  of  his  toil  on  such  land  are  as  much  his  property  as 
if  he  had  occupied  as  a  tenant  land  rented  from  some  third  person;3  but 
such  presumption  is  not  conclusive,  and  may  be  overcome  by  proof  tending 
to  show  that  the  labor  bestowed  by  the  husband  is  fairly  consistent  with  her 
claim,4  as  when  he  contributes  personal  labor  only,  such  as  is  consistent 
with  the  common  interest  and  the  proper  enjoyment  of  the  property.5  The 
rule  in  Canada  is  that,  where  the  crops  raised  on  the  wife's  land,  owned  or 
leased  by  her,  are  in  a  certain  measure  the  proceeds  of  the  work  and  manage- 
ment of  the  husband,  they  are  not  the  separate  property  of  the  wife,  as 
against  a  claim  of  execution  creditors  of  the  husband,  especially  when  the 
farming  implements  and  work  animals  are  his.6  But  where  it  was  the  evident 
intention,  in  a  devise  to  the  wife,  that  her  husband  should  have  no  interest 
whatever  in  the  land,  and  it  was  worked  by  the  wife  who  occupied  it  with 
the  husband,  under  the  express  terms  of  the  devise,  and  the  crops  were  raised 
principally  if  not  exclusively  by  men  hired  and  paid  by  her,  the  crops  raised 
were  held  to  be  the  separate  property  of  the  wife.7 

Confusion  with  Crops  Grown  on  Husband's  Land.  —  When  crops  raised  by  the  husband 
on  his  own  and  his  wife's  lands  have  been  so  intermingled  and  mixed  that 
they  can  neither  be  distinguished  nor  their  proportionate  value  ascertained, 
the  loss,  as  in  favor  of  a  creditor  of  the  husband,  must  fall  upon  the  wife  for 
having  neglected  to  see  that  the  crops  were  not  intermixed.8 

Apportionment  in  Interest  of  Husband's  Creditors.  —  When  the  husband's  labor  and 
expense  produce  the  crops  on  his  wife's  farm,  perhaps  a  court  of  equity, 
upon  the  application  of  his  creditors,  would  make  an  apportionment  of  the 
products  as  between  the  fair  rent  and  use  of  the  capital  of  the  wife  and  the 
value  of  his  personal  services,  so  as  to  give  to  the  creditors  the  benefit  of  his 
industry,9  or  when  the  products  of  the  farm,  after  the  support  of  the  family, 

Pennsylvania.  —  Phillips  v.  Hall,  160  Pa.  St.  band  on  his  wife's  land  belong  to  her  does  not 

60  ;  Silveus  v.  Porter,  74  Pa.  St.  448;  Bucher  apply.    Conwell  v.  Jeger,  21  Ind.  App.  110. 

v.  Ream,  68  Pa.  St.  421  ;  Rush  v.  Vought,  55  2.  Permitting  Husband  to  Deal  with  Crops  aa 

Pa.  St.  437.  His  Own. —  Cunningham  v.  Mitchell,  30  Ind.  362. 

Vermont.  —  Premo  v.   Hewitt,   55   Vt.  362.  3.  Rule  in  Illinois  —  Presumption  as  to  Occu- 

But  see  Bruce  v.  Thompson,  26  Vt.  741.  pancy.  —  Dean  v.  Bailey,  50  111.  484,  99  Am. 

West  Virginia.  —  Atwood  v.   Dolan,  34  W.  Dec.  533  ;  Elijah  v.  Taylor,  37  111.  249.  See 

Va.  563.  Bryan  v.  Webb,  55  111.  App.  674. 

Wisconsin.  —  Feller  v.  Alden,  23  Wis.  301,99  4.  Langford  v.    Greirson,    5    111.   App.  362. 

Am.  Dec.  173.  See  Bongard  v.  Core,  82  111.  19. 

See  also  infra,  this  title,  Wife's  Rights  and  5.  Alsdurf  v.  Williams,  196  111.  244;  Garvin 

Liabilities  with  Respect  to  Separate  Estate  — ■  v.  Gaebe,  72  111.  447. 

To  Manage  and  Control  —  By  Agents  —  Com-  6.  Rule  in  Canada.  - —  Slingerland  v.  Massey 

pensation  for  Husband's  Services.  Mfg.  Co.,  10  Manitoba  21  ;  Striemer  v.  Mer- 

Ice  Crop  Gathered  by  Husband  on  Wife's  Prop-  chants  Bank,  9  Manitoba  546 ;  Parenteau  v. 

erty.  —  Robinson  v.  Neill,  34  W.  Va.  128.  Harris,  3  Manitoba  329. 

Use  of  Husband's  Implements  and  Work  Ani-  Rule  Applicable  Only  to  Fructus  Industrials.  — 

mals.  —  Hossfeldt  v.  Dill,  28  Minn.  469.  Slingerland  v.  Massey  Mfg.  Co.,  10  Manitoba 

Advancement  of  Money  by  Husband.  —  Heartz  21.    See  also  Plows  v.  Maughan,  42  U.  C.  Q. 

7'.  Klinkhammer,  39  Minn.  488.  B.  129. 

Farm  Purchased  by  Wife  on  Credit.  —  Trapnell  The  Burden  Is  upon  the  Wife,  notwithstand- 

v.  Conklyn,  37  W.  Va.  242,  38  Am.  St.  Rep.  30  ;  ing  her  ownership  of  the  land,  to  establish  that 

Dayton  v.  Walsh,  47  Wis.  113,  32  Am.  Rep.  757.  the  husband  is  her  servant  and  the  farming 

1.  Husband  as  Lessee  of  Wife's  Farm. —  Sten-  business  really  hers.    Ady  v.  Harris,  9  Mani- 

nett  v.  Bradley,  70  Wis.  278.  toba  127;  Lett  v.  Commercial  Bank,  24  U.  C. 

But  it  has  been  held  that  an  agreement  as  to  Q.  B.  552. 

a  tenancy  by  the  husband  will  not  be  implied.  7.  Ingram  v.  Taylor,  7  Ont.  App.  216. 

Stout  v.  Perry,  70  Ind.  501.  8.  Wells  v.  Batts,  112  N.  Car.  283,  34  Am. 

Where  the  Husband  Was  a  Tenant  Before  His  St.  Rep.  506. 

Wife  Became  the  Owner  of  the  Land,  and   his  9.  Apportionment  Between  Wife  and  Husband's 

lease  had  not  yet  expired  when  she  became  such  Creditors.  —  Feller  v.  Alden,  23  Wis.  301,  99 

owner,  the  rule  that  crops  planted  by  the  hus-  Am.  Dec.  173. 
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leave  a  surplus  in  property  attributable  to  his  skill  and  labor,  equity  would 
make  a  just  apportionment  between  wife  and  creditors.1 

/.  By  Wife's  Services  and  Earnings  —  (i)  Personal  Services  and  Earn- 
ings. —  The  married  women's  property  acts  operate  to  change  the  common- 
law  rule  that  the  husband  is  entitled  to  whatever  the  wife  may  acquire  by  her 
skill  or  labor  only  when  there  is  an  express  provision  to  that  effect.3  In 
most  of  the  states,  however,  statutes  have  been  enacted  which  expressly 
declare  that  the  earnings  of  a  married  woman  accruing  from  services  or  labor 
other  than  labor  for  her  husband  or  family  shall  be  her  sole  and  separate 
property;3  but  the  right  of  the  wife  to  her  earnings  is  strictly  limited  to  the 


1.  Trapnell  v.  Conklyn,  37  W.  Va.  242,  38 
Am.  St.  Rep.  30. 

2.  Wife's  Earnings  Not  Her  Separate  Property 
in  Absence  of  Express  Statutory  Provision  — 
Alabama.  —  Bangs  v.  Edwards,  88  Ala.  382 ; 
Bynum  v.  Frederick,  81  Ala.  489;  Flournoy  v. 
Owens,  74  Ala.  446;  Gordon  v.  Tweedy,  71  Ala. 
202;  Shaeffer  v.  Sheppard,  54  Ala.  244;  Carle- 
ton  v.  Rivers,  54  Ala.  467. 

District  of  Columbia.  —  Seitz  v.  Mitchell,  94 
U.  S.  580,  affirming  Mitchell  v.  Seitz,  1  Mac- 
Arthur  (D.  C.)  480. 

Georgia.  —  Roberts  v.  Haines,  112  Ga.  842. 

Illinois.  —  Schwartz  v.  Saunders,  46  111.  18; 
Farrell  v.  Patterson,  43  111.  52;  Bear  v.  Hays, 
36  111.  280. 

Indiana.  —  Yopst  v.  Yopst,  51  Ind.  61;  Jen- 
kins v.  Flinn,  37  Ind.  349  ;  Baxter  v.  Prickett, 
27  Ind.  490. 

Maine.  —  Merrill  v.  Smith,  37  Me.  394. 

Michigan.  —  Benson  v.  Morgan,  50  Mich.  77  ; 
Mason  v.  Dunbar,  43  Mich.  407,  38  Am.  Rep. 
201. 

Minnesota.  —  Riley  v.  Mitchell,  36  Minn.  3. 

Mississippi. — Apple  v.  Ganong,  47  Miss.  189; 
Henderson  v.  Warmack,  27  Miss.  830. 

Missouri.  —  Scruggs  v.  Kansas  City,  etc.,  R. 
Co.,  69  Mo.  App.  298. 

New  Hampshire.  —  Hoyt  v.  White,  46  N.  H. 
45 ;  Brackett  v.  Drew,  20  N.  H.  441. 

New  Jersey.  —  Quidort  v.  Pergeaux,  18  N.J. 
Eq.  472;  Smith  v.  Vreeland,  16  N.  J.  Eq.  198; 
Belford  v.  Crane,  16  N.  J.  Eq.  265,  84  Am.  Dec. 
155;  Skillman  v.  Skillman,  13  N.  J.  Eq.  403. 

New  York.  —  Sheldon  v.  Button,  5  Hun  (N. 
Y.)  no;  Burger  v.  White,  2  Bosw.  (N.  Y.)  92. 

North  Carolina.  —  Syme  v.  Riddle,  88  N.  Car. 
463. 

Pennsylvania.  —  Ulrich  v.  Arnold,  120  Pa.  St. 
170;  Leinbach  v.  Templin,  105  Pa.  St.  522; 
Bucher  v.  Ream,  68  Pa.  St.  421  ;  Robinson  v. 
Wallace,  39  Pa.  St.  129;  Raybold  v.  Raybold,  20 
Pa.  St.  308 ;  Marberger  v.  Spohn,  2  Woodw. 
(Pa.)  9. 

Virginia.  —  Grant  v.  Sutton,  90  Va.  771. 
West  Virginia.  —  Bailey  v.  Gardner,  31  W. 
Va.  94,  13  Am.  St.  Rep.  847. 

3.  Earnings  Made  Separate  Property  by  Express 
Provision  —  Alabama.  —  Reeves  v.  McNeill, 
127  Ala.  175;  Bates  v.  Morris,  101  Ala.  282; 
Southern  R.  Co.  V.  Crowder.  135  Ala.  417. 

Connecticut. —  Shea  v.  Maloney,  52  Conn. 
327;  Whiting  v.  Beckwith,  31  Conn.  596. 

Indiana.  —  Boots  v.  Griffith,  89  Ind.  246; 
Wetzel  v.  Kellar,  12  Tnd.  App.  75.  See  Tipton 
County  v.  Brown,  4  Ind.  App.  288. 

Iozva.  —  King  v.  Wells,  106  Iowa  649;  Carse 
v.  Reticker.  95  Iowa  25,  58  Am.  St.  Rep.  421  ; 
Gilbert  v.  Glenny,  75  Iowa  513. 


Kansas.  —  Larimer  v.  Kelley,  10  Kan.  298. 
Kentucky.  —  Wallace  v.  Mason,  100  Ky.  560; 
Musgrave  v.  Parish,  (Ky.  1889)  11  S.  W.  Rep. 
464;  Rath  v.  Rankins,  (Ky.  1896)  33  S.  W. 
Rep.  832;  Clark  v.  Meyers,  68  S.  W.  Rep.  853, 
24  Ky.  L.  Rep.  380 ;  Carter  v.  Drewery,  4  Ky. 
L.  Rep.  888. 

New  Jersey.  —  Turner  v.  Davenport,  63  N. 
J.  Eq.  288. 

Oregon.  —  Atteberry  v.  Atteberry,  8  Oregon 
224. 

Pennsylvania.  —  Holcomb  v.  Peoples  Sav. 
Bank,  92  Pa.  St.  338. 

Vermont.  —  Premo  v.  Hewitt,  55  Vt.  362. 
Wisconsin.  —  Emerson-Talcott  Co.  v.  Knapp, 
90  Wis.  34. 

Canada.  —  McCandy  v.  Tuer,  24  U.  C.  C.  P. 
101. 

And  see  the  various  local  statutes. 
Special  Agreement  for  Compensation  from  Hus- 
band. —  A  proviso  (Act  of  1869,  Illinois)  that 
"  this  act  shall  not  be  construed  to  give  the 
wife  any  right  to  compensation  for  any  labor 
performed  for  her  husband  or  minor  children  " 
is  applicable  only  to  cases  where  there  is  no 
special  agreement  between  a  husband  and  wife 
as  to  her  compensation,  but,  having  a  right 
to  her  earnings,  she  can  agree  to  work  for 
her  husband  about  his  business  as  well  as  a 
stranger.  In  re  Hay,  6  Chicago  Leg.  N.  256, 
11. 

But  it  has  been  said  that  while  the  cases  may 
not  be  entirely  harmonious  upon  the  question 
of  the  husband's  right,  under  these  modern 
statutes,  to  the  earnings  of  his  wife  for  labor 
performed  by  her  for  third  persons,  the  au- 
thorities are  uniform  that  such  statutes  do  not 
operate  to  give  to  the  wife  a  legal  claim  upon 
her  husband  or  his  estate  for  wages  for  perform- 
ing her  domestic  duties  as  a  wife,  or  for  aiding 
and  assisting  him  by  her  labor  in  any  business 
pursuit  he  may  be  engaged  in,  and  any  promise 
of  the  husband  to  pay  his  wife  for  such  services 
is  without  consideration  and  void  as  against 
the  claims  of  his  creditors ;  and  the  property 
transferred  by  the  husband  to  pay  for  such 
services,  long  after  they  were  rendered  and 
after  he  has  become  insolvent  or  is  largely  in 
debt,  may  be  seized  and  appropriated  to  the 
payment  of  the  husband's  debts.  Brittain  v. 
Crowther,  (C.  C.  A.)  54  Fed.  Rep.  295.  See 
also  Cunningham  v.  Hanney,  12  111.  App.  437; 
J.  M.  Houston  Grocer  Co.  v.  McGinnis,  (Ky. 
1898)  45  S.  W.  Rep.  514:  Tipton  County  v. 
Brown,  4  Ind.  App.  288  ;  Blaechinska  v.  How- 
ard Mission,  etc.,  130  N.  Y.  497;  Stimson  v. 
White.  20  Wis.  562. 

In  Sherlock  v.  Denny,  28  Wash.  170,  it  was 
held,  under  a  statute  providing  that  the  earnings 
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extent  set  forth  in  the  various  statutes.1  Thus,  a  statute  which  authorizes 
a  married  woman  "  to  perform  any  labor  or  services  on  her  sole  and  separate 
account,"  or  which  provides  that  any  property  acquired  by  a  married  woman 
by  her  labor  or  services  "  performed  on  her  sole  and  separate  account"  shall 
be  her  separate  property,  does  not  wholly  abrogate  the  rule  of  common  law. 
She  may  elect  to  labor  on  her  own  account,  and  thereby  entitle  herself  to 
her  earnings;  but  in  the  absence  of  such  an  election  or  of  circumstances 
showing  that  she  intended  to  avail  herself  of  the  privilege  and  protection 
conferred  by  the  statute,  the  husband's  common-law  right  to  her  earnings 
remains  unaffected.2  Such  a  statute  does  not  apply  to  labor  performed  by  a 
wife  in  her  husband's  household,  even  if  it  is  of  somewhat  extraordinary 
character,3  and  the  husband  cannot  make  a  binding  agreement  with  the  wife 
as  to  her  own  services  to  be  rendered  to  him  outside  of  her  household  duties 
and  having  no  connection  with  a  separate  business  or  estate.4  Under  such  a 
statute,  the  common-law  presumption  that  the  services  of  the  wife  belong  to 
the  husband  exists,  but  the  presumption  may  be  rebutted.5  Even  a  provision 
that  any  married  woman  who  shall  earn  any  money  or  other  property  shall 
hold  the  same  to  her  sole  and  separate  use  does  not  make  all  that  a  wife  does 
inure  to  her  separate  use,  without  any  regard  for  the  husband's  rights. 
Circumstances  must  show  that  she  elects  to  work  for  herself,  or  it  will  be  pre- 
sumed that  she  is  personally  working  for  him  and  in  his  interest.6  And  legis- 
lation giving  to  a  chancery  court  jurisdiction  to  empower  a  married  woman, 
under  certain  circumstances,  to  contract,  acquire  property,  sue  and  be  sued, 
trade  in  her  own  name,  or  to  dispose  of  her  property  as  a  single  woman, 
does  not  empower  a  husband,  by  mere  assent,  or  even  by  an  express  agree- 
ment to  that  effect,  to  convert  the  wife's  earnings  into  separate  estate,  to 
be  used  and  enjoyed  by  her  to  his  exclusion.7 

(2)  Proceeds  of  Separate  Business.  —  When  the  statutes  give  to  a  married 
woman  the  power  to  enter  into  contracts  and  carry  on  business,8  it  is  gen- 
erally conceded  and  held  that  if  she  carries  on  in  her  own  name  business  in 
which  her  husband  has  no  proprietary  interest,  the  proceeds  of  such  business 


of  the  wife  when  living  with  her  husband  shall 
be  community  property,  that  a  general  agreement 
between  them  that  the  wife  should  do  what- 
ever she  pleased  with  money  earned  by  her  did 
not  give  to  the  wife  a  separate  estate  in  her 
earnings ;  to  do  so  the  agreement  must  have 
reference  to  some  particular  business  or  em- 
ployment. 

Employment  of  Wife  by  Husband's  Firm. — 

Turner  v.  Davenport,  63  N.  J.  Eq.  288. 

1.  Strict  Limitation  to  Terms  of  Statute. — 

Porter  v.  Dunn,  131  N.  Y.  314. 

Within  this  principle,  under  a  provision  that 
a  wife  who  is  living  separate  from  her  husband, 
or  who  has  been  declared  "  a  public  or  free 
trader,"  shall  have  a  right  to  the  earnings  of 
her  personal  labor,  the  wife  is  entitled  to  such 
earnings  only  on  the  statutory  conditions.  Gor- 
man v.  Wood,  73  Ga.  370. 

2.  Services  on  Sole  and  Separate  Account.  — 
McCluskey  v.  Provident  Sav.  Inst.,  103  Mass. 
300;  Birkbeck  v.  Ackroyd,  74  N.  Y.  356,  30 
Am.  Rep.  304;  Cornelius  v.  Reiser,  (C.  PI.  Gen. 
T.)  18  N.  Y.  Supp.  113;  Boyle's  Estate,  Tuck. 
(N.  Y.)  4- 

Evidence.  —  The  fact  that  the  wife  "  had  for 
a  number  of  years  lived  apart  from  her  hus- 
band, who  did  nothing  for  her  support,  was 
competent  evidence  from  which  a  jury  was  at 
liberty  to  infer  that  the  particular  contract  re- 
lied upon  and  services  performed  were  actually 


made  and  performed  by  her  on  her  sole  and 
separate  account."  Burke  v.  Cole,  97  Mass. 
"3- 

3.  Services  in  Husband's  Household.  —  Blae- 

chinska  v.  Howard  Mission,  etc.,  130  N.  Y. 
497;  Coleman  v.  Burr,  93  N.  Y.  17,  45  Am.  Rep. 
160;  Reynolds  v.  Robinson,  64  N.  Y.  589; 
Whitaker  v.  Whitaker,  52  N.  Y.  368,  11  Am. 
Rep.  711. 

4.  Agreement  with  Husband  as  to  Services  Out- 
side of  Household. —  Blaechinska  v.  Howard 
Mission,  etc.,  130  N.  Y.  497. 

5.  Presumption  as  to  Wife's  Services. —  Snow 

v.  Cable,  19  Hun  (N.  Y.)  280;  Root  v.  Strong, 
77  Hun  (N.  Y.)  14;  Stokes  v.  Pease,  79  Hun 
(N.  Y.)  304. 

But  under  the  present  New  York  statute 
(Laws  1902,  c.  289),  the  presumption  is  in 
favor  of  the  wife.  Stevens  v.  Cunningham,  75 
N.  Y.  App.  DivT  125. 

6.  Neale  v.  Hermanns,  65  Md.  477;  Poffen- 
berger  v.  Poffenberger,  72  Md.  321. 

7.  Uhrig  v.  Horstman,  8  Bush  (Ky.)  172. 
See  also  Nuckolls  v.  Pinkston,  38  Ala.  615. 
Compare  Marshall  v.  Marshall,  2  Bush  (Ky.) 
415- 

8.  See  supra,  this  title,  Separate  Estates  Cre- 
ated by  Statute  —  General  Scope  of  Statutes: 
and  infra,  this  title.  Wife's  Rights  and  Liabili- 
ties with  Respect  to  Separate  Estate  —  Sole 
Trader  as  to  Separate  Estate. 

i  Volume  XXV. 


What  Property 


OF  MARRIED  WOMEN. 


Statutes  Include. 


vest  in  her  as  her  separate  estate,1  though  the  husband  furnishes  her  with  a 
portion  of  the  money  with  which  to  purchase  property  to  be  used  in  the  busi- 
ness.* This  rule  has  been  applied  to  various  kinds  of  business  conducted  by 
married  women,  as  keeping  a  boarding  house 3  or  hotel,4  farming,5  and 
conducting  a  poultry  and  dairy  business.6 

Husband  as  Agent  or  Employee.  —  As  to  the  effect  of  employing  her  husband  as 
manager,  agent,  or  assistant  in  her  business,  it  has  been  generally  held  that  if 
the  capital  is  furnished  by  her  and  he  has  no  interest  but  that  of  a  mere 
agent,7  his  relation  to  the  business  does  not  give  to  him  such  an  interest  in 
its  proceeds  as  to  render  them  subject  to  the  claims  of  his  creditors,  when 
honestly  carried  on  as  her  separate  business,8  especially  when  it  takes  the 
entire  profits  of  her  investment,  including  the  value  of  the  husband's  services, 
to  support  the  family,  and  there  is  no  accumulation.9  The  circumstance  that 
the  husband  is  employed  by  his  wife  without  salary  is  not  a  fraud  against 
creditors,10  but  when  the  services  are  rendered  on  compensation,  not  appear- 
ing to  be  unusual  compensation  for  such  services,  it  is  beyond  doubt  that  the 


1.  Proceeds  of  Separate  Business.  —  Carse  v. 
Reticker,  95  Iowa  25,  58  Am.  St.  Rep.  421  ; 
Shortel  v.  Young,  23  Neb.  408  ;  Luse  v.  Jones, 
39  N.  J.  L.  707  ;  Bornstein  v.  Jacobs,  5  Pa.  Co. 
Ct.  85;  Robertson  v.  Larocque,  18  Ont.  469; 
Murray  v.  McCallum,  8  Ont.  App.  277  ;  Ex  p. 
Harvey,  15  Reports  362,  43  W.  R.  509,  2  Man- 
son  182;  Laporte  v.  Costick,  31  L.  T.  N.  S. 
434,  23  W.  R.  131  ;  Ashworth  v.  Outram,  5  Ch. 
D.  923,  46  L.  J.  Ch.  687,  37  L.  T.  N.  S.  85,  25 
W.  R.  896  ;  Bohaker  v.  Morse,  20  Nova  Scotia 
212;  James  v.  Dearmer,  53  L.  T.  N.  S.  905. 

Milling  Business. —  Glover  v.  Alcott,  1 1  Mich. 
470;  Driggs  v.  Russell,  3  Nat.  Bankr.  Reg.  161, 
7  Fed.  Cas.  No.  4,084. 

Profits  in  Stock  Operations.  —  Bemis  v.  Davis, 
13  Neb.  269. 

Must  Have  Separate  Estate. —  Jenkins  v.  Flinn, 
37  Ind.  349;  Field  v.  McFarlane,  (Iowa  1901) 
84  N.  W.  Rep.  1030;  Mitchell  v.  Sawyer,  21 
Iowa  582;  Lovett  v.  Robinson,  (Supm.  Ct.)  7 
How.  Pr.  (N.  Y.)  105;  Blum  v.  Ross,  116  Pa. 
St.  163  ;  Avery  v.  Doane,  1  Biss.  (U.  S.)  64. 

Carry  On  Business  on  Credit. —  Walter  v.  Jones, 
148  Pa.  St.  589;  Real  Estate  Invest.  Co.  v. 
Roop,  132  Pa.  St.  496;  Barker  v.  Lynch,  75 
Wis.  624. 

Loan  Procured  by  Husband  for  Wife.  —  Fritchey 
Lumber  Co.  v.  Isenberg  Milling  Co.,  19  Pa. 
Super.  Ct.  321. 

2.  Funds  Furnished  by  Husband.  —  Sammis  v. 
McLaughlin,  35  N.  Y.  647,  91  Am?  Dec.  83. 
See  also  Stratton  v.  Bailey,  80  Me.  345. 

3.  Keeping  Boarding  House  —  Illinois.  — 
Bowman  v.  Ash,  143  111.  649  ;  Stewart  v.  Potts, 
9  111.  App.  86. 

Iowa.  —  Gilbert  v.  Glenny,  75  Iowa  513. 

New  York.  —  Matter  of  Kinmer,  (Supm.  Ct. 
Gen.  T.)  14  N.  Y.  St.  Rep.  618. 

Pennsylvania.  —  Phillips  v.  Hall,  160  Pa.  St. 
60 ;  Rafferty  v.  Rafferty,  5  Pa.  Dist.  453 ; 
Wayne  v.  Lewis,  1  Mona.  (Pa.)  305. 

Virginia.  —  Alexander  v.  Alexander,  85  Va. 
353- 

West  Virginia.  —  Stewart  v.  Stout,  38  W.  Va. 
478. 

As  to  claims  for  board  in  family,  see  the 
next  following  subdivision  of  this  section. 

4.  Keeping  Hotel.  —  Cunningham  v.  Hanney, 
1 2  Til.  App.  437.  But  see  Flynn  v.  Gardner,  3 
111.  App.  253. 


5.  Farming.  —  Baker  v.  Hedrich,  85  Md.  645  ; 
Frost  v.  Knapp,  10  Pa.  Super.  Ct.  296;  Wayne 
v.  Lewis,  1  Mona.  (Pa.)  305. 

6.  Poultry  and  Dairy  Business.  —  Matter  of 
Kinmer,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep. 
618;  Vansickle  v.  Wells,  105  Fed.  Rep.  16. 

7.  Employment  of  Husband  in  Separate  Business. 
—  Voorhees  v.  Bonesteel,  16  Wall.  (U.  S.)  16; 
Bellows  v.  Rosenthal,  31  Ind.  116;  Wheeler  v. 
Biggs,  (Miss.  1894)  15  So.  Rep.  118;  Arnold 
v.  Talcott,  55  N.  J.  Eq.  519;  O'Leary  v.  Walter, 
(Brooklyn  City  Ct.  Gen.  T.)  10  Abb.  Pr.  N.  S. 
(N.  Y.)  439;  Buckley  v.  Wells,  33  N.  Y.  517, 
reversing  42  Barb.  (N.  Y.)  569.  And  see  gen- 
erally infra,  this  title,  Wife's  Rights  and  Lia- 
bilities with  Respect  to  Separate  Estate  —  To 
Manage  and  Control  —  By  Agents. 

8.  Parker  v.  Bates,  29  Kan.  597  ;  Courtney  v. 
Sheehy,  38  Mo.  App.  290  ;  Kutcher  v.  Williams, 
40  N.  J.  Eq.  436 ;  Mayers  v.  Kaiser,  85  Wis. 
382,  39  Am.  St.  Rep.  849  ;  Driggs  v.  Russell,  3 
Nat.  Bankr.  Reg.  161,  7  Fed.  Cas.  No.  4,084; 
St.  Pierre  v.  Towle,  17  Quebec  Super.  Ct.  361  ; 
Dominion  Loan,  etc.,  Co.  v.  Kilroy,  14  Ont.  468. 

9.  Davis  v.  Francis,  (Ky.  1901)  60  S.  W. 
Rep.  931. 

10.  Husband  Employed  Without  Compensation. — 

Hibbard  v.  Heckart,  88  Mo.  App.  544  ;  Arnoldi 
v.  Stewart,  17  Quebec  Super.  Ct.  252.  See 
Baer  v.  Pfaff,  44  Mo.  App.  35. 

It  has  been  said,  however,  that  if  the  wife 
furnishes  the  capital  to  commence  a  business, 
and  the  husband  conducts  it,  and  through  his 
labor  and  skill  contributes  largely  to  increase  the 
capital  stock,  the  addition  so  made  does  not  be- 
come the  separate  property  of  the  wife,  so  as  to 
be  beyond  the  reach  of  the  husband's  creditors. 
It  is  not  the  wife's  property,  but  fhe  proceeds  of 
the  husband's  labor  and  skill,  that  the  creditors 
have  a  right  to  claim,  and  if  so  interwoven  with 
the  capital  of  the  wife  as  to  render  identification 
quite  impossible,  the  wife  loses  the  right  to  re- 
claim her  property,  and  the  transaction  may  be 
regarded,  as  far  as  concerns  the  creditors,  as 
a  loan  of  the  wife's  money  to  the  husband,  by 
means  of  which  he  engaged  in  trade.  Pease  v. 
Barkowsky,  67  111.  App.  274  [citing  Wilson  v. 
Loomis,  55  111.  352;  Patton  v.  Gates,  67  111.  164; 
Robinson  v.  Brems,  90  111.  351  ;  l.achman  v.  Mar- 
tin, 139  III.  450;  Guill  v.  Hanny,  1  111.  App.  490; 
Card  v.  Robinson,  2  111.  App.  19].  See  also 
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profits  and  earnings  of  the  business  belong  to  the  wife,  notwithstanding  they 
are  in  part  due  to  his  skilful  management.1  The  ostensible  employment  of 
the  husband  cannot  be  used  as  a  device  to  enable  him  to  carry  on  business 
in  his  wife's  name,  and  so  defeat  his  creditors.8  It  has  been  said  that  equity 
will  apportion  large  profits  accruing  from  the  business  of  the  wife,  in  which 
her  husband  is  engaged,  between  the  wife  and  his  creditors,3  but  that  it  is 
difficult  to  see  how  such  an  equity  could  arise  where  the  husband  has  been 
paiJ  for  his  services,  as  agreed,  by  the  wife.4 

(3)  Claims  for  Board  in  Family.  —  Where  the  husband  and  wife  live 
together,  and  he  provides  all  things  necessary  for  the  household  and  table, 
and  bears  the  expenses  of  those  maintained  and  lodged  therein,  and  the  wife 
devotes  her  time  and  labor  to  household  duties,  cooking  for  and  attending 
upon  persons  living  in  the  family,  the  general  rule  is  that,  in  the  absence  of 
special  agreement,  the  right  to  receive  and  recover  moneys  due  from  boarders 
is  in  the  husband,  and  that  the  wife  has  no  legal  demand  therefor,  thuugh  her 
personal  services  and  labor  as  housekeeper  contribute  to  the  creation  of  the 
indebtedness  due  for  such  boarding  and  lodging.5 

Consent  of  Husband.  —  When  the  husband  consents  that  his  wife  may  take 
boarders  into  the  family,  and  that  she  shall  have  the  gross  proceeds,  she  may 
hold  the  proceeds  as  her  separate  estate,6  and  may  do  so  when  the  money  was 
paid  her  by  consent  of  her  husband,  at  a  time  when  he  was  entirely  solvent.7 

Separation  Pending  Divorce. — A  statute  providing  that  the  property  of  any 
woman  acquired  by  her  own  industry  shall  be  absolutely  secured  to  her  sole 
and  separate  use,  authorizes  her  to  sue  in  her  own  name  for  board  furnished 
prior  to  her  divorce  and  after  her  separation  from  her  husband.8 

Nursing  Sick  Boarder.  —  A  statute  providing  that  the  earnings  of  a  married 
woman  from  her  services  shall  be  her  sole  and  separate  property,  gives  to  a 
married  woman  a  right  to  compensation  for  extra  services  rendered  nursing  a 
sick  boarder.9    But  it  has  been  said  that  where  the  husband  supported  the 


Wortman  v.  Price,  47  111.  22 ;  Mattingly  v. 
Obley.  1  111.  App.  626  ;  Blackburn  v.  Thompson, 
66  S.  W.  Rep.  5,  23  Ky.  L.  Rep.  1723. 

1.  Compensation  to  Husband.  —  Taylor  v. 
Wands,  55  N.  J.  Eq.  491.  See  also  Coddington 
v.  Bowen,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp. 
355.  But  see  National  Bank  of  Metropolis  v. 
Sprague,  20  N.  J.  Eq.  13;  Quidort  v.  Pergeaux, 
18  N.  J.  Eq.  472. 

2.  Employment  of  Husband  as  Device  to  Defeat 
Creditors.  —  Glidden  v.  Taylor,  16  Ohio  St.  509, 
91  Am.  Dec.  98;  Blum  v.  Ross,  116  Pa.  St.  163; 
Gage  v.  Dauchy,  34  N.  Y.  293  ;  Levine  v.  Claflin, 
31  U.  C.  C.  P.  600;  Meakin  v.  Samson,  28  U. 
C.  C.  P.  355;  In  re  Gearing,  4  Ont.  App.  173; 
Campbell  v.  Cole,  7  Ont.  127. 

3.  Apportionment  of  Profits.  —  Boggess  v. 
Richards,  39  W.  Va.  567,  45  Am.  St.  Rep.  938. 

4.  Mayers  v.  Kaiser,  85  Wis.  382,  39  Am.  St. 
Rep.  849. 

5.  Board  in  Family. —  Parker  v.  Parker,  52 
111.  App.  333  ;  Brown  v.  Walker,  81  111.  App.  396  ; 
Farrell  v.  Harrison,  (N.  Y.  City  Ct.  Gen.  T.)  14 
Misc.  (N.  Y.)  462;  Cory  v.  Cook,  24  R.  I.  421  ; 
Bloodgood  v.  Meissner,  84  Wis.  452.  See  Tal- 
cott  v.  Thomas,  66  Hun  (N.  Y.)  635,  21  N.  Y. 
Supp.  1064. 

As  to  the  right  of  a  married  woman  to  the 
proceeds  of  the  business  of  keeping  a  boarding 
house  conducted  by  her,  see  supra,  this  division 
of  this  section,  Proceeds  of  Separate  Business. 

Temporary  Absence  of  Husband.  —  Where  a 
married  woman,  living  in  a  house  furnished  by 
her  husband,  and  supporting  herself  during  his 


temporary  absence  in  seach  of  employment,  lets 
lodgings,  and  supplies  necessaries  to  the  lodger, 
she  cannot  recover  from  the  lodger  the  money 
due  as  earned  by  her  in  an  employment  or  occu- 
pation in  which  the  husband  has  no  proprietary 
interest.    Young  v.  Ward,  24  Ont.  App.  147. 

6.  Consent  of  Husband. —  McNaught  v.  Ander- 
son, 78  Ga.  503  ;  Lashaw  v.  Croissant,  88  Hun 
(N.  Y.)  206. 

If  the  husband  takes  boarders  into  the  house, 
or  converts  his  house  into  a  hospital  for  the 
sick,  and  his  wife  takes  charge  of  his  establish- 
ment, and  thus  aids  him  in  carrying  on  his 
business,  in  the  absence  of  special  proof  all  her 
services  and  earnings  belong  to  her  husband. 
Even  under  such  circumstances,  the  husband 
might  covenant  and  agree  that  his  wife  should 
receive  pay  for  her  services  on  her  own  account ; 
but  in  the  absence  of  some  arrangement  to  that 
effect,  the  inference  of  law  and  fact  would  be 
that  she  was  working  for  her  hushand  in  the  dis- 
charge of  her  marital  duties.  Reynolds  v. 
Robinson,  64  N.  Y.  589. 

7.  Bowman  v.  Ash,  143  111.  649. 

8.  Separation  Pending  Divorce. —  Berry  v.  Teel, 
13  R.  I.  267. 

9.  Nursing  Sick  Boarder — Delaware.  —  Hogg 
v.  Lobb,  7  Houst.  (Del.)  399. 

Indiana.  —  Hamilton  v.  Hamilton,  26  Ind. 
App.  114;  Arnold  v.  Rifner,  16  Ind.  App.  442. 

New  York.- — Stamp  v.  Franklin,  59  Hun  (N. 
Y.)  615,  12  N.  Y.  Supp.  391. 

Pennsylvania.  —  Lewis's  Estate,  156  Pa.  St. 
337- 
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family,  in  absence  of  any  agreement,  he  was  entitled  to  compensation  for  such 
services  rendered  by  his  wife.1 

Washing  for  a  Boarder  is  also  such  a  service  as  is  not  owing  from  a  wife  either 
to  her  husband  or  to  her  family,  and  for  such  she  may  recover.2 

g.  Right  of  Action  for  Tort  or  Injury  to  Property.  —  Under  the 
statutes  generally,  the  proceeds  of  a  judgment  recovered  by  the  wife  for  per- 
sonal injuries  sustained  by  her  are  her  sole  and  separate  property,3  and  a  judg- 
ment for  injury  to  or  loss  of  the  wife's  property  is  entitled  to  the  same 
protection  under  the  statute  as  the  property  injured  or  lost.4 

Husband  Cannot  Compromise.  —  The  right  of  action  being  in  the  wife,  the  hus- 
band cannot,  without  her  consent,  adjust  or  release  it,5  but  when  the  action 
is  brought  in  the  joint  names  of  the  husband  and  wife,  it  may  be  presumed 
that  he  is  managing  the  action  as  her  agent,  and  she  will  be  bound  by  any 
compromise  entered  into  by  him.6 

Injury  Prior  to  statute.  —  A  statute  providing  that  a  married  woman  may  sue 
in  her  own  name  for  damages  gives  her  the  right  to  sue  in  such  a  case  without 
joining  her  husband,  although  the  injury  complained  of  occurred  prior  to  the 
date  of  the  statute.7 

Special  Statutory  Action.  —  When  the  legislature  has  expressly  given  to  the  wife 
the  right  to  sue  a  saloon-keeper  on  his  bond  for  selling  liquor  to  her  husband, 
the  sum  collected  by  such  suit  is  her  separate  property,  whether  the  husband 
was  a  party  plaintiff  to  the  suit  or  not.s 

VI.  Ownership  of  Property — Presumptions  and  Evidence  —  1.  When 
Wife  Has  Possession.  —  At  common  law  the  possession  of  the  wife  is  the  pos- 
session of  the  husband,  and  it  seems  to  be  generally  held  that  the  married 
woman's  property  acts  have  not  changed  this  rule  of  evidence,9  except 
under  special  circumstances,  as  where  she  is  carrying  on  business  in  her  own 
name.10  To  overcome  such  presumption  she  must  affirmatively  show  that  the 
property  is  her  own,  within  the  statute,11  and  if  she  gives  any  antecedent  evi- 
dence to  account:  for  her  possession,  she  should  have  the  full  benefit  of  the 
fact  of  her  exclusive  possession,  and  the  longer  her  exclusive  possession,  the 
better  for  her  title.12  But  in  some  jurisdictions  it  is  held  that  such  a  legal 
presumption  in  favor  of  the  husband's  title  is  not  in  harmony  with  the  policy 
of  the  statute,  and  that  where  a  wife  exercises  acts  of  ownership  over  per- 

1.  Barnes  v.  Moore,  86  Mich.  585.  8.  Special  Statutory  Action. —  Hahn  v.  Goings, 

2.  Washing  for  Boarders.  —  Brown  v.  Walker,      22  Tex.  Civ.  App.  576. 

81  111.  App.  396;  Lewis's  Estate,  156  Pa.  St.  9.  Possession  of  Wife  —  Common-law  Rule  Not 

337;    Hamilton   v.    Hamilton,   26    Ind.    App.  Changed  by  Statute. —  Farrell  v.  Patterson,  43 

114.  111.  52;  Manny  v.  Rixford,  44  111.  129;  Black  v. 

3.  Damages  for  Personal  Injuries.  —  Martin  v.  Nease,  37  Pa.  St.  433;  Hoar  v.  Axe,  22  Pa.  St. 
Robson,  65  111.  129,  16  Am.  Rep.  578;  Chicago,  381;  City  v.  Williamson,  10  Phila.  (Pa.)  179, 
etc.,  R.  Co.  v.  Dunn,  52  111.  260,  4  Am.  Rep.  30  Leg.  Int.  (Pa.)  92;  Crowe  v.  Adams,  21 
606;  Clark  v.  Wootton,  63  Md.  113;  Tyler  v.  Can.  Sup.  Ct.  342. 

Tyler,  78  Mo.  App.  240  ;  Jeanes  v.  Davis,  4  Pa.  On  evidence  showing  that  the  wife  had  evi- 

L.  J.  406,  3  Pa.  L.  J.  Rep.  60  ;  Beasley  v.  Roney,  dently  been  at  the  head  of  the  household,  and, 

(1891)   1   Q.  B.  509.     See  contra  Howard  v.  besides  taking  care  of  her  family,  had  done  a 

Chesapeake,  etc.,  R.  Co.,  11  App.  Cas.  (D.  C.)  good  deal  of  work  for  others,  and  earned  some 

300.    And  see  the  title  Husband  and  Wife,  vol.  money,  which,  with  the  consent  of  her  husband, 

IS,  P-  858  et  seq.  she  kept  and  used  as  her  own,  cows  purchased 

4.  Damages  for  Injuries  to  Property. —  Pier-  with  a  part  of  such  money  were  held  to  be 
son  v.  Smith,  9  Ohio  St.  554,  75  Am.  Dec.  hers.  Pangburn  v.  Crowner,  (Supm.  Ct.  Gen. 
486.  T.)  17  N.  Y.  Supp.  301. 

5.  Husband  Not  Authorized  to  Compromise  Tort.  10.  Wife  Carrying  On  Separate  Business.  —  Mc- 
—  Chicago,  etc.,  R.  Co.  v.  Dunn,  52  111.  260,  4  Clain  v.  Abshire,  63  Mo.  App.  333  ;  McFerran 
Am.  Rep.  606;  Bizzell  v.  McKinnon,  121  N.  v.  Kinney,  22  Mo.  App.  554;  Peters  v.  Fowler, 
Car.  186;  Peterman  v.  Mullen,  13  W.  N.  C.  41  Barb.  (N.  Y.)  467;  The  Western  Assur.  Co. 
(Pa.)  13;  Martin  v.  Robson,  65  111.  129,  16  Am.  v.  Ackerman,  2  Penny.  (Pa.)  145.  See  Mason 
Rep.  578.  v.  Bowles,  117  Mass.  86. 

6.  Chicago,  etc.,  R.  Co.  v.  Dunn,  52  111,  260,  11.  Rebutting  Presumption. —  Laing  v.  Day,  8 
4  Am.  Rep.  606.  111.  App.  631. 

7.  Injury  Prior  to  Statute. —  Ball  v.  Bullard,  52  12.  Black  v.  Nease,  37  Pa.  St.  433.  See  New- 
Barb.  (N.  Y.)  141.  brick  v.  Dugan,  61  Ala.  251. 
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sonal  property  the  presumption,  if  any,  is  that  the  property  belongs  to  the 
wife. 1 

Possession  of  Articles  Adapted  Plainly  to  the  Wife's  Separate  and  Personal  Use,  and  not 

that  of  the  husband  or  family  generally,  and  so  actually  used  by  her,  in  the 
absence  of  other  facts  contradicting  the  inference,  must  be  held  to  denote  her 
ownership  of  the  property.* 

Articles  Adapted  to  Family  Use.  —  As  to  articles  of  a  different  character,  such  as 
household  goods,  adapted  to  the  use  of  and  used  by  the  family  generally,  and 
in  their  common  possession,  a  different  rule  applies.3  But  it  has  been  held 
that  where  the  wife  has  remained  in  possession  of  all  the  furniture,  plate, 
books,  and  pictures,  claiming  the  same  as  her  own  separate  property,  and 
exercising  all  sorts  of  acts  of  ownership  over  them  by  sale  or  otherwise,  dur- 
ing a  separation  from  her  husband  for  a  period  of  twenty-seven  years,  it 
furnished  a  very  strong  presumption  of  right  on  her  part.4 

Of  Money.  —  The  general  rule  obtains  as  to  the  possession  of  money  by  a 
married  woman,  as  her  possession  of  funds  ordinarily  implies  no  more  than 
that  she  is  holding  them  for  her  husband,5  and,  when  not  shown  to  be  part 
of  her  separate  property,  affords  no  presumption  of  a  gift  to  her  by  her 
husband.6 

Of  Land.  —  Where  the  wife  holds  the  title  to  land,  her  possession  thereof  is 
not  the  possession  of  her  husband,  notwithstanding  the  latter  is  the  head  of 
the  family,7  but  her  possession  with  her  husband  under  quitclaim  deeds 
to  herself  and  husband  is  not  such  an  exclusive  possession  as  to  give  notice  to 
a  third  party  that  she  asserts  a  claim  to  the  sole  ownership  of  the  property.** 

2.  When  Husband  Has  Possession.  — ■  Under  the  common-law  and  equitable 
doctrines,  money  reduced  to  possession  by  the  husband  is  his  by  marital 
right,  and  he  cannot  defeat  his  creditors  by  investing  it  in  personal  property 
in  the  name  of  his  wife.9  When  a  married  woman  and  her  husband  turn  land 
into  money,  and  she  does  not  place  her  part  of  the  money  with  some  indiffer- 
ent person  for  her,  and  as  her  separate  property,  but  suffers  the  whole  to  be 
paid  to  her  husband,  the  clearest  proof  is  requisite  to  rebut  the  presumption 
that  it  was  paid  to  and  accepted  by  the  husband  for  himself,  and  not  in  trust 
for  his  wife.10  But  it  may  be  shown  that  property  bought  with  the  funds 
of  the  wife  had  been  treated  and  recognized  by  the  husband  as  her 
separate  property  and  estate  while  he  was  in  possession  of  the  same,  and  that 
the  husband's  possession  and  control  was  that  of  an  agent  or  lessee  of  the 
wife.11 

Under  the  statutes,  property  in  possession  of  a  husband  is  prima  facie  his,  and 
the  burden  is  on  the  wife  to  overcome  the  prima  facie  presumption  of  owner- 
ship in  her  husband,  and  to  prove  ownership  in  herself,12  and  the  evidence 

1.  Presumption  in  Favor  of  Wife. —  Patterson  8.  Farmers,  etc.,  Nat.  Bank  v.  Wallace,  45 

v.  Kicker,  72  Ala.  406;  McCarty  v.  Quimby,  12  Ohio  St.  152. 

Kan.  494;   Farwell  v.  Cramer,   38  Neb.  61;  9.  Possession   by  Husband. —  Toms  v.  Flack, 

Wyatt  v.  Wyatt,  31  Oregon  531.  127  N.  Car.  420. 

2.  Articles  Adapted  to  Wife's  Personal  Use. —  10.  Proceeds  of  Wife's  Land. —  Temple  v.  Wil- 
Whiton  v.  Snyder,  88  N.  Y.  299.  liams,  4  Ired.  Eq.  (39  N.  Car.)  39.    See  also 

3.  Articles  of  Family  Use. — Whiton  v.  Snyder,  Hardison  v.  Billington,  14  Lea  (Tenn.)  346; 
88  N.  Y.  299.  Toms  v.  Flack,  127  N.  Car.  420. 

4.  Separation  as  Affecting  Presumption.  —  11,  Brown  v.  Patton,  (Tenn.  1898)  48  S.  W. 
Picquet  v.  Swan,  4  Mason  (U.  S.)  443.  Rep.  277. 

5.  Possession  of  Money. —  Com.  v.  Williams,  12.  Presumption  of  Ownership  in  Husband. — 
7  Gray  (Mass.)  337;  Bachman  v.  Killinger,  55  Vaught  v.  Oehming,  95  Ala.  306;  Johnson  v. 
Pa.  St.  414;  Parvin  v.  Capewell,  45  Pa.  St.  89;  Runyon,  21  Ind.  115;  Myers  v.  King,  42  Md. 
Winter  v.  Walter,  37  Pa.  St.  155.  65;  Sheldon  v.  Sheldon,  133  N.  Y.  1,  31  Am. 

6.  McDermott's  Appeal,  106  Pa.  St.  358,  51  St.  Rep.  793;  McDevitt  v.  Vial,  (Pa.  1887)  n 
Am.  Rep.  526.  See  Bachman  v.  Killinger,  55  Atl.  Rep.  645  ;  Bollinger  v.  Gallagher,  144  Pa. 
Pa.  St.  414.  St.  205  ;  Lanham  v.  Lanham,  30  W.  Va.  222. 

7.  Possession  of  Land.  —  Valentine  v.  Cole,  See  Matter  of  Farmers'  L.  &  T.  Co.,  47  N.  Y. 
(Buffalo  Super.  Ct.  Gen.  T.)  1  N.  Y.  St.  Rep.  App.  Div.  448;  Phillips  v.  Phillips,  13  P.  D. 
719.  220. 
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must  be  clear  and  satisfactory.1  But  as  the  effect  of  the  statutes  is  to  give 
to  a  married  woman  her  personal  property  as  well  as  her  real  property,  the 
same  as  if  she  were  unmarried,  the  simple  possession  of  the  wife's  personal 
property  by  the  husband  does  not  give  him  a  title  to  it  as  it  did  before  the 
statutes  were  passed,*  and  his  possession,  holding  property  as  trustee  of  his 
wife,  must  be  referred  to  his  representative  character,  and  be  considered  the 
possession  of  the  wife.3 

Rule  as  to  Income  of  Personalty.  —  The  rule  prevails  in  respect  to  the  corpus  or 
principal  of  the  wife's  separate  estate,  but  with  regard  to  the  interest  or 
income  a  different  rule  prevails.  If  he  receives  interest  or  income  and  spends 
it  with  her  knowledge  and  without  objection,  a  gift  will  be  presumed  from 
her  acquiescence.4 

Gift  Not  Presumed.  —  From  the  possession  and  control  of  the  wife's  separate 
property  a  gift  will  not  be  presumed,5  though  it  has  been  said  that  if  a' hus- 
band uses  the  capital  of  his  wife's  separate  property  in  his  business,  or  for  the 
support  of  his  family,  with  her  knowledge  and  assent,  a  gift  may  be  inferred 
in  the  absence  of  contrary  agreement;®  and  where  the  husband  obtains  it 
with  her  consent,  it  can  be  at  most  but  slight  evidence  of  a  gift.7  A  purchaser 
from  the  husband  without  notice  might  be  entitled  to  hold,  yet  a  mere 
creditor  cannot  prevail  against  the  wife's  clear  equity.8 

3.  When  Possession  Is  Joint.  —  As  a  general  rule,  where  husband  and  wife 
are  in  the  joint  possession  or  occupancy  of  personal  or  real  estate,  the  law 
presumes  the  property  to  belong  to  the  husband,9  and  this  presumption  con- 


1.  Rebutting  Presumption. —  Richey  v.  Haley, 
138  Cal.  441  ;  Kahn  v.  Wood,  82  111.  219  ;  Kings- 
bury v.  Davidson,  112  Pa.  St.  380;  Hause  v. 
Gilger,  52  Pa.  St.  412. 

It  has  been  said,  however,  that  while  business 
transactions  between  husband  and  wife  are 
naturally  looked  on  with  suspicion  when  the 
husband  is  insolvent,  there  is  no  reason,  since 
the  enactment  of  the  statutes,  why  the  contro- 
versy should  not  be  determined  by  a  jury  on  a 
fair  preponderance  of  the  evidence  as  in  other 
cases.  Laib  v.  Brandenburg,  34  Minn.  367. 
See  also  Courtial  v.  Lowenstein,  78  Mo.  App. 
485. 

2.  No  Title  Acquired  by  Husband's  Possession  of 
Wife's  Personalty  —  United  States.  —  Stickney 
*  Stickney,  131  U.  S.  227. 

Alabama.  —  Patterson  v.  Kicker,  72  Ala.  406  ; 
Robison  v.  Robison,  44  Ala.  227. 

Georgia.  —  Archer  v.  Guill,  67  Ga.  195. 

Illinois.  —  Rice  v.  Millard,  42  111.  App.  282. 

Indiana.  —  Johnson  v.  Runyon,  21  Ind. 
pig- 

Kentucky.  —  Miller  v.  Edwards,  7  Bush  (Ky.) 
394- 

Maine.  —  Clarke  v.  Hilton,  75  Me.  426. 
Manitoba.  —  Thompson  v.  Didion,   10  Mani- 
toba 246. 

Michigan.  —  White  v.  Zane,  10  Mich.  333; 
Gutsch  v.  Mcllhargey,  69  Mich.  377 ;  Gavigan 
v.  Scott,  51  Mich.  373. 

Mississippi.  —  Duncan  v.  Johnson,  23  Miss. 
!30. 

Missouri.  —  State  v.  Jones,  83  Mo.  App.  151  ; 
Pitkin  v.  Mott,  56  Mo.  App.  401  ;  Stewart  v. 
Ball,  33  Mo.  154. 

Nebraska.  —  Taggart  v.  Fowler,  25  Neb.  152. 

New  Jersey.  ■ —  Black  v.  Black,  30  N.  J.  Eq. 
215.  But  see  Van  Liew  v.  Galtra,  36  N.  J.  Eq. 
251- 

New  York.  —  Savage  v.  O'Neil,  42  Barb.  (N. 
Y.)  374- 


North  Carolina.  —  Toms  v.  Flack,  127  N.  Car. 
420. 

Pennsylvania.  ■ —  Hamill's  Appeal,  88  Pa.  St. 
363;  Young's  Estate,  65  Pa.  St.  101  ;  Mellinger 
v.  Bausman,  45  Pa.  St.  522  ;  Grabill  v.  Moyer, 
45  Pa.  St.  530;  Keeney  v.  Good,  21  Pa.  St.  349; 
Bardsley's  Estate,  13  Phila.  (Pa.)  222,  36  Leg. 
Int.  (Pa.)  149;  Taylor's  Estate,  1  Montg.  Co. 
Rep.  (Pa.)  149. 

3.  Possession  as  Trustee  for  Wife.  —  Robison  v. 
Robison,  44  Ala.  227. 

4.  Income  of  Personalty.  —  Black  v.  Black,  30 
N.  J.  Eq.  215  ;  Bardsley's  Estate,  13  Phila.  (Pa.) 
222,  36  Leg.  Int.  (Pa.)  149;  Thompson  v. 
Didion,  10  Manitoba  246. 

5.  Gift  Not  Presumed  from  Possession.  — 
White  v.  Zane,  10  Mich.  333  ;  State  v.  Jones,  83 
Mo.  App.  151  ;  Pitkin  v.  Mott,  56  Mo.  App.  401  ; 
Toms  v.  Flack,  127  N.  Car.  420;  Heath  v.  Slo- 
cum,  115  Pa.  St.  549. 

Record  of  Wife's  Title.  —  Under  a  statute 
which  provides  that  personal  property  of  the 
wife  does  not  vest  in  the  husband,  but  when 
left  under  his  control,  as  against  third  persons 
acting  in  good  faith  and  without  notice  of  real 
ownership,  it  is  presumed  to  have  been  trans- 
ferred to  him,  unless  the  wife  cause  a  record  to 
be  made  of  her  rights  and  claims,  property  of 
the  wife  which  is  under  the  control  of  the  hus- 
band does  not  vest  in  such  sense  as  to  give  the 
heirs  and  personal  representatives  of  the  hus- 
band rights  superior  to  the  wife.  Lower  v. 
Lower,  46  Iowa  525. 

6.  Duval  v.  Duval,  153  111.  49. 

7.  Grabill  v.  Moyer,  45  Pa.  St.  530. 

8.  Distinction  Between  Purchaser  from  and 
Creditor  of  Husband. — ■  Miller  v.  Edwards,  7 
Hush  (Ky.)  394. 

9.  Joint  Possession  —  Presumption  in  Favor  of 
Husband's  Ownership.  —  Rice  v.  Sayles,  23  111. 
App.  189;  Pier  v.  Siegel,  107  Pa.  St.  502  ;  Top- 
ley  v.  Topley,  31  Pa.  St.  328.    But  see  contra 
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tinues  until  the  wife  shows  that  she  acquired  it  as  her  separate  property.1 
This  rule  of  law  cannot  be  relied  on  by  one  who  has  knowledge  of  facts  from 
which  he  has  inferred  that  the  husband,  though  living  with  his  wife  on  the 
land,  has  no  interest  therein.2  If  the  title  to  land  be  in  the  wife,  the  fact 
that  both  husband  and  wife  live  on  it  and  that  the  husband  returns  it  and 
pays  the  taxes  is  not  sufficient  to.  subject  it  to  the  payment  of  the  husband's 
debts;3  a  husband  cannot  hold  land  adversely  against  his  wife  during  their 
married  life  and  family  occupancy.4 

Money  of  the  Family  is  common  property  between  husband  and  wife,  but  in 
respect  to  creditors  it  is  his.5 

in  California  all  property  acquired  after  marriage  by  either  husband  or  wife 
is  presumed  to  be  community  property,  and  the  burden  is  upon  the  party 
claiming  that  it  is  separate  property  to  prove  it  to  be  such  by  clear  and 
convincing  evidence.6 

4.  When  Wife  Has  Title  —  a.  Purchases  by  Wife. — In  some  jurisdictions 
property  purchased  by  the  wife  during  coverture  is  presumed  to  have  been 
paid  for  by  means  furnished  by  the  husband  and  to  belong  to  him,  and  the 
burden  rests  on  the  wife  to  show,  by  clear  and  satisfactory  proof,  that  she 
paid  for  the  property  out  of  her  own  separate  funds.7  In  other  jurisdictions 
the  presumption  that  the  grantee  in  a  conveyance  paid  the  consideration 


Oberfelder  v.  Kavanaugh,  29  Neb.  427 ;  Book- 
nau  v.  Clark,  58  Neb.  610. 

1.  Rebutting  Presumption.  —  Pier  v.  Siegel, 
107  Pa.  St.  502 ;  Flick  v.  Devries,  50  Pa.  St. 
266  ;  Rhoads  v.  Gordon,  38  Pa.  St.  277  ;  Gilles- 
pie v.  Miller,  37  Pa.  St.  247  ;  Quigley  v.  Swank, 
11  Pa.  Super.  Ct.  602;  Megrath  v.  Robertson,  1 
Desaus.  (S.  Car.)  445  ;  Cormier  v.  Mattinson,  27 
Nova  Scotia  354. 

2.  Persons  with  Knowledge  of  Facts  Not  Af- 
fected by  Presumption.  —  Bates  v.  Harris,  112 
Ga.  32. 

3.  Taxes  on  Wife's  Land  Paid  by  Husband.  — 

Hill  v.  Bruce,  54  Ga.  332. 

4.  Possession  by  Husband  Not  Adverse  to  Wife. 

—  Hendricks  v.  Rasson,  53  Mich.  575. 

5.  Possession  of  Money. — Walker  v.  Reamy, 
36  Pa.  St.  410. 

6.  Davis  v.  Green,  122  Cal.  364. 

7.  Purchases  by  Wife  —  Payment  of  Price  by 
Husband  Presumed  —  Florida.  —  Price  v.  San- 
chez, 8  Fla.  136;  Storrs  v.  Storrs,  23  Fla. 
274. 

Louisiana.  —  Knight  v.  Kaufman,  105  La.  35. 
Mississippi.  —  Mangum  v.  Finucane,  38  Miss. 
354- 

Missouri.  —  Bucks  v.  Moore,  36  Mo.  App. 
529 ;  Ryan  v.  Bradbury,  89  Mo.  App.  665  ; 
Crook  v.  Tull,  m  Mo.  283;  Halstead  v.  Mus- 
tion,  166  Mo.  488. 

Nebraska.  —  Omaha  First  Nat.  Bank  v.  Bart- 
lett,  8  Neb.  319;  Hill  v.  Fouse,  32  Neb.  637. 

Pennsylvania.  —  Fitzpatrick  v.  Borbridge,  2 
Brews.  (Pa.)  559;  Gamber  v.  Gamber,  18  Pa. 
St.  363;  Keeney  v.  Good,  21  Pa.  St.  349;  Hoar 
v.  Axe,  22  Pa.  St.  381  ;  Bradford's  Appeal,  29 
Pa.  St.  513;  Auble  v.  Mason,  35  Pa.  St.  261; 
Walker  v.  Reamy,  36  Pa.  St.  410;  Winter  v. 
Walter.  37  Pa.  St.  155;  Rhoads  v.  Gordon,  38 
Pa.  St.  277  ;  Aurand  v.  Schaffer,  43  Pa.  St.  363  ; 
Gault  v.  Saffin,  44  Pa.  St.  307;  Hoffman  v. 
Toner,  49  Pa.  St.  231  ;  Curry  v.  Bott,  53  Pa.  St. 
400;  Bower's  Appeal,  68  Pa.  St.  126;  Hannum 
v.  Pownall,  182  Pa.  St.  587. 

Vermont.  —  Re  Brown,  65  Vt.  531. 

West  Virginia.  —  Rose  v.  Brown,  1 1  W.  Va. 


122;  McMasters  v.  Edgar,  22  W.  Va.  673; 
Stockdale  v.  Harris,  23  W.  Va.  499 ;  Walker  v. 
Peck,  39  W.  Va.  325. 

In  Texas,  where  there  is  no  recital  in  the 
deed  as  to  what  estate  furnished  the  considera- 
tion, the  presumption  is  that  the  property  was 
purchased  with  community  funds.  Caffey  v. 
Cooksey,  19  Tex.  Civ.  App.  145. 

Bona  Fide  Purchaser  from  Wife  Not  Affected  by 
Presumption. —  Keichline  v.  Keichline,  54  Pa.  St. 
75- 

Property  Acquired  After  Death  of  Husband.  — 

Where  the  wife  acquires  property  by  virtue  of 
a  conveyance  executed  after  the  death  of  the 
husband,  and  purporting  to  be  made  on  an  oner- 
ous consideration  paid  by  her,  there  is  no  pre- 
sumption that  the  property  was  purchased  with 
her  separate  means.  Clark  v.  Clark,  21  Tex. 
Civ.  App.  371. 

Purchase  by  Wife  on  Credit.  —  Where  the 
separate  estate  of  the  wife  constitutes  the  main 
credit  on  which  she  purchases  land,  there  is  no 
presumption  that  such  land  belongs  to  the  hus- 
band. Simpson  v.  Kennedy,  18  W.  N.  C.  (Pa.) 
93.    Compare  Hoffman  v.  Toner,  49  Pa.  St.  231. 

Bill  of  Sale  in  Wife's  Name.  —  A  bill  of  sale  of 
property  to  the  wife  individually  is  prima  facie 
evidence  of  her  ownership.  Wasserman  v.  Wil- 
lett,  (C.  PI.  Spec.  T.)  10  Abb.  Pr.  (N.  Y.)  63. 

Declarations  by  Husband  Not  Admissible 
Against  Wife.  —  Glover  v.  Alcott,  1 1  Mich.  470  ; 
Trapnell  v.  Conklyn,  37  W.  Va.  242,  38  Am.  St. 
Rep.  30. 

Competency  of  Wife  as  Witness.  —  In  a  contest 
between  the  wife  and  creditors  of  the  husband, 
the  wife  is  a  competent  witness  as  to  the  owner- 
ship of  the  property  ;  but  in  a  contest  between 
husband  and  wife,  the  latter  cannot  be  a  wit- 
ness. Norbeck  v.  Davis,  157  Pa.  St.  399.  See 
also  Purdy  v.  Purdy,  67  Vt.  50. 

Evidence  Sufficient  to  Establish  Wife's  Owner- 
ship. —  In  the  following  cases,  the  evidence 
given  was  held  sufficient  to  establish  the  owner- 
ship of  the  wife  in  the  property  in  question : 
Bennett  v.  Stout,  98  111.  47  ;  Alsdurf  v.  Williams, 
196  111.  244;  George  v.  Spencer.  2  Md.  Ch.  353; 
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therefor  has  been  held  to  apply  when  the  grantee  is  a  married  woman.1 

b.  Purchases  by  Husband.  —  Property  paid  for  by  the  husband,  but 
conveyed  to  the  wife,  is  presumed  to  have  been  purchased  for  the  wife's 
benefit,  and  the  burden  rests  on  the  husband  to  overcome  such  presumption 
and  to  establish  a  resulting  trust  in  his  favor.2  The  question  is  one  of  pure 
intention,3  and  the  evidence  necessary  to  establish  a  trust  must  be  of  the  most 
convincing  and  satisfactory  kind.4 

5.  When  Husband  Has  Title  —  a.  Presumption  from  Naked  Title. — 
Where  the  husband  holds  the  legal  title  to  property,  the  presumption  is  that 
it  belongs  to  him,  and  the  burden  of  proof  is  on  the  wife,  claiming  ownership, 
to  prove  that  the  property  was  purchased  with  her  moneys.5 


Beall  v.  Frank,  93  Md.  331  ;  Smyth  v.  Reber, 
(N.  J.  1889)  18  Atl.  Rep.  462;  Conrad  v.  Shomo, 
44  Pa.  St.  193;  Parry  v.  Parry,  130  Pa.  St.  94; 
Tate  v.  Carney,  (Pa.  1888)  14  Atl.  Rep.  327; 
Dyer  v.  Pierce,  (Tex.  1901)  60  S.  W.  Rep. 
441  ;  Sackman  v.  Thomas,  24  Wash.  660. 

1.  Alabama.-—  Jones  v.  Nolen,  133  Ala.  567. 
See  Moore  v.  Jones,  13  Ala.  296. 

Indiana.  —  Ewing  v.  Gray,  12  Ind.  64. 

Kansas.  —  See  Bayer  v.  Cockrill,  3  Kan.  276. 

Wisconsin.  —  McVey  v.  Green  Bay,  etc.,  R. 
Co.,  42  Wis.  532.  Compare  Stanton  v.  Kirsch, 
6  Wis.  338. 

2.  Purchase  by  Husband  in  Name  of  Wife  — 

Alabama.  —  Kelly  v.  Karsner,  72  Ala.  106. 

Florida.  —  Alston  v.  Rowles,  13  Fla.  117. 

Illinois.  —  Lux  v.  Hoff,  47  111.  425,  95  Am. 
Dec.  502  ;  Fizette  v.  Fizette,  146  111.  328. 

Ioiva.  —  Cotton  v.  Wood,  25  Iowa  43. 

Massachusetts.  —  Edgerly  v.  Edgerly,  112 
Mass.  175;  Cormerais  v.  Wesselhoeft,  114  Mass. 
550. 

Maine.  —  Stevens  v.  Stevens,  70  Me.  92 ; 
Long  v.  McKay,  84  Me.  199. 

Missouri.  —  Smith  v.  Smith,  50  Mo.  262 ; 
Darrier  v.  Darrier,  58  Mo.  222 ;  Seibold  v. 
Christman,  75  Mo.  308,  affirming  7  Mo.  App. 
254  ;  Schuster  v.  Schuster,  93  Mo.  438  ;  Wood- 
ward v.  Woodward,  148  Mo.  241. 

New  Hampshire.  —  Farley  v.  Blood,  30  N.  H. 
354- 

New  lersey.  —  Sing  Bow  v.  Sing  Bow,  (N.  J. 
1894)  30  Atl.  Rep.  867;  Linker  v.  Linker,  32 
N.  J.  Eq.  174 ;  Read  v.  Huff,  40  N.  J.  Eq.  229. 

New  York.  — ■  Welton  v.  Divine,  20  Barb.  (N. 
YJ  9- 

Pennsylvania.  —  Pfiffner  v.  Pfiffner,  (Pa. 
1888)  16  Atl.  Rep.  72. 

South  Dakota.  —  Bern  v.  Bern,  4  S.  Dak.  138. 

Texas.  —  Higgins  v.  Johnson,  20  Tex.  389  ; 
Hardin  v.  Jones,  (Tex.  1902)  68  S.  W.  Rep. 
836;  Caffey  v.  Cooksey,  19  Tex.  Civ.  App.  145. 

Vermont.  —  Bennett  v.  Camp,  54  Vt.  36 ; 
Walston  v.  Smith,  67  Vt.  542. 

Virginia.  —  Irvine  v.  Greever,  32  Gratt.  (Va.) 
411. 

Where  the  Wife  Does  Not  Claim  or  Prove  a  Set- 
tlement,there  is  a  resulting  trust  in  favor  of  the 
husband.    Persons  v.  Persons,  25  N.  J.  Eq.  250. 

Gifts  of  Personal  Property.  —  When  it  appears 
that  a  husband  gave  to  his  wife  certain  articles 
of  personal  property,  the  presumption  is  that  the 
gift  vested  a  valid  title  in  her,  and  the  burden 
is  on  the  husband  to  show  that  the  property  was 
not  given  to  her,  or  that  the  attempted  gift  was 
invalid.    Loyd  v.  Loyd,  113  N.  Car.  186. 

The  Declarations  of  a  Husband  made  at  the 
time  of  his  purchase  of  real  estate,  to  the  effect 


that  he  was  purchasing  with  his  wife's  funds, 
together  with  the  fact  that  the  deed  was  taken 
in  her  name,  do  not  make  a  prima  facie  case  in 
favor  of  her  actual  ownership.  Alston  v. 
Rowles,  13  Fla.  117. 

Purchase  of  Stock  in  Wife's  Name.  —  The  pre- 
sumption that  stock  standing  in  the  name  of  a 
wife  belongs  to  her  may  be  rebutted  by  proof 
that  her  husband  purchased  the  same  in  her 
name,  without  authority  from  or  subsequent 
ratification  by  her.  Longdale  Iron  Co.  v.  Pome- 
roy  Iron  Co.,  34  Fed.  Rep.  448. 

Presumption  as  to  Date  of  Marriage.  —  Where 
the  wife  claims  title  to  personal  property  and 
gives  evidence  that  the  same  was  given  to  her 
by  her  husband  before  their  marriage,  the  law 
presumes  that  the  marriage  took  place  at  a  time 
after  the  adoption  of  the  statutes  giving  to  mar- 
ried women  sole  possession  and  ownership  of 
their  separate  property.  Loyd  v.  Loyd,  113  N. 
Car.  186. 

3.  Question  of  Intent.  —  Persons  v.  Persons, 
25  N.  J.  Eq.  250. 

4.  Character  and  Sufficiency  of  Evidence.  — 

Parker  v.  Newitt,  18  Oregon  274;  Parrish  v. 
Parrish,  33  Oregon  486. 

The  Subsequent  Declarations  or  Acts  of  the  Hus- 
band are  not  competent  evidence.  Gillespie  v. 
Burleson,  28  Ala.  551  ;  Crain  v.  Wright,  46  111. 
107;  Garner  v.  Graves,  54  Ind.  188;  Cairns  v. 
Colburn,  104  Mass.  274;  Cormerais  v.  Wessel- 
hoeft, 114  Mass.  550;  Lister  v.  Lister,  35  N.  J. 
Eq.  49 ;  Kelly  v.  Campbell,  2  Abb.  App.  Dec. 
(N.  Y.)  492;  Mack  v.  Mack,  3  Hun  (N.  Y.) 
324;  Ferris  v.  Parker,  13  Tex.  385. 

5.  Title  in  Husband,  —  Ingram  v.  Illges,  98 
Ala.  513. 

Property  Purchased  with  Savings  from  Hus- 
band's Money.  —  Where  the  evidence  shows  that 
property  purchased  in  the  name  of  the  husband 
was  bought  with  the  wife's  savings  from  his 
money,  it  cannot  be  held  to  be  her  separate 
property.    Herbert  v.  Herbert.  144  111.  115. 

Bona  Fide  Purchasers  for  value  from  the  hus- 
band will  be  protected  as  against  the  wife,  even 
though  the  latter  was  the  actual  owner  of  the 
property  at  the  time  of  the  transfer.  Moye  v. 
Waters,  51  Ga.  13.  .But,  if  such  grantees  had 
notice  of  facts  or  circumstances  sufficient  to  put 
them  upon  inquiry  as  to  the  wife's  ownership, 
the  wife  may  recover  the  property.  Stickney  v. 
Adler,  91  Ala.  198. 

Claim  of  Wife  as  Against  Husband's  Creditors. 
—  Where  it  does  not  appear  that  creditors  of 
the  husband  relied  upon  his  apparent  ownership 
thereof,  the  wife  may  maintain  a  claim  to 
property  standing  in  the  name  of  the  husband 
as  against  such  creditors,  even  though  a  number 
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The  Evidence  required  to  establish  such  fact  must  be  clear,  precise,  convincing, 
and  satisfactory.1 

b.  Presumption  When  Wife  Furnishes  Consideration.  —  If  it  be 
shown  that  tlie  wife  furnished  the  purchase  money  it  is  presumed,  in  the 
absence  of  proof  of  transmission  of. the  title  by  the  wife  to  the  husband,  that 
the  latter  holds  as  trustee  merely.3 

6.  When  Title  Is  Joint.  —  A  deed  to  husband  and  wife  jointly  may  be 
shown  to  have  vested,  nevertheless,  a  sole  estate  in  the  wife.3 

7.  Money  Deposited  —  a.  In  Wife's  Name.  —  Money  deposited  in  the  name 
of  a  married  woman  is  prima  facie  hers,4  but  this  presumption  is  rebutted 
where  it  appears  that  the  money  was  not  the  wife's  separate  property,  and 
there  is  no  evidence  that  the  deposit  in  her  name  was  made  with  the  hus- 
band's knowledge,  nor  sufficient  evidence  of  a  gift.5  And  where  a  husband 
closed  his  own  account  at  the  bank,  and  transferred  the  balance  to  the  credit 
of  his  wife,  and  drew  constantly  against  the  account,  signing  checks  as  an 
agent,  and  adding  deposits  from  time  to  time,  and  there  was  nothing  to  show 
that  the  wife's  signature  was  ever  procured  by  the  bank,  or  that  it  acted  in 
paying  out  moneys  on  this  new  account  under  any  power  of  attorney  shown 
to  it  from  the  wife,  it  was  held  that  the  money  belonged  to  the  husband.6 

b.  In  Husband's  Name.  —  Money  of  the  wife  deposited  in  a  bank  by  her 
husband  to  an  account  standing  in  his  name,  where  the  wife  kept  no  bank 
account  in  her  own  name,  cannot  be  held  to  be  a  gift  or  a  loan  to  her  hus- 
band, but  permission  to  deposit  it  in  his  own  name  for  convenience  until  it 
should  be  invested ;  and  when  it  appears  that  the  balance  found  standing  to 
the  credit  of  the  husband  will  not  make  up  the  amount  of  her  money  which 
is  shown  to  have  been  deposited,  all  the  money  which  remains  is  her  money, 
unless  she  has  effectually  given  it  to  him.7  But  if  there  is  evidence  from 
which  the  jury  might  infer  that  the  husband,  with  his  wife's  knowledge  and 
consent,  mingled  his  own  funds  with  hers  in  the  bank,  with  the  understand- 
ing that  the  entire  fund  was  to  be  treated  as  his  own,  then  the  fund  is  subject 
to  garnishment  for  his  debts.8 

of  years  have  elapsed  since  the  husband  took  the 
conveyance.    De  Vore  v.  Jones,  82  Iowa  66. 

1.  Sufficiency  of  Evidence.  —  Herbert  v.  Her- 
bert, 144  111.  115;  Hay  v.  Martin,  (Pa.  1888)  14 
Atl.  Rep.  333  ;  dinger  v.  Shultz,  183  Pa.  St.  469. 
See  also  Kegerreis  v.  Lutz,  187  Pa.  St.  252; 
Hyden  v.  Hyden,  6  Baxt.  (Tenn.)  406. 

The  Uncorroborated  Testimony  of  the  Wife  Held 
Sufficient.  —  Kelly  v.  Kelly,  (Tenn.  1900)  58  S. 
W.  Rep.  870. 

Conduct  of  Wife.  —  Evidence  of  acts  and  con- 
duct of  the  wife  inconsistent  with  the  claim  of 
ownership  set  up  by  her  will  defeat  her  right  to 
recover.  Silvey  v.  Chamblee,  86  Ga.  333.  See 
also  Montgomery  v.  Payne,  93  Ga.  600. 

Declarations  by  Husband  or  Wife.  —  See  Miller 
7'.  Blackburn,  14  Ind.  62;  Boynton  v.  Miller,  144 
Mo.  681  ;  Cunningham  v.  Cunningham,  121  N. 
Car.  413  ;  Hay  v.  Martin,  (Pa.  1888)  14  Atl.  Rep. 
333  :  Johnston  v.  Johnston,  31  Pa.  St.  450. 

Evidence  Sufficient  to  Establish  Wife's  Owner- 
ship. —  In  the  following  cases  the  evidence 
given  was  held  sufficient  to  establish  that  prop- 
erty taken  in  the  husband's  name  was  purchased 
with  the  wife's  money.  Routledge  v.  Routledge, 
30  Nova  Scotia  151  ;  Meredith  v.  Citizens'  Nat. 
Bank,  92  Ind.  343  ;  Chadbourn  v.  Williams,  45 
Minn.  294;  Rice  v.  Shipley,  159  Mo.  399;  Bar- 
rett v.  Foley,  (N.  J.  1888)  14  Atl.  Rep.  571  ; 
Peil'fer  v.  Lytle,  58  Pa.  St.  386. 

2.  Consideration  Furnished  by  Wife.  —  Darkin 
V.  Darkin,  17  Beav.  578,  23  L.  J.  Ch.  890,  2  W. 
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R.  135;  Herbert  v.  Herbert,  144  111.  115;  Rich 
v.  Rich,  12  Minn.  468;  Chadbourn  v.  Williams, 
45  Minn.  294;  Rice  v.  Shipley,  159  Mo.  399; 
Grabill  v.  Moyer.  45  Pa.  St.  530  ;  Bergey's  Ap- 
peal, 60  Pa.  St.  408,  too  Am.  Dec.  578;  Miller 
v.  Baker,  160  Pa.  St.  172. 

3.  Joint  Title.  —  Dooley  v.  Baynes,  86  Va. 
644;  Sharitz  v.  Moyers,  99  Va.  519. 

4.  Deposits  in  Wife's  Name  Presumed  to  Be  Hers. 

—  German  Bank  v.  Himstedt,  42  Ark.  62; 
Quakers'  Estate,  147  Pa.  St.  124. 

Certificate  of  Deposit  Payable  to  Wife.  — 
Whiton  v.  Snyder,  88  N.  Y.  299. 

Deposit  Held  an  Investment.  —  Where  a  stat- 
ute provides  that  when  the  proceeds  of  the  sale 
of  real  estate  of  a  married  woman  have  been 
invested  in  her  name,  the  same  shall  be  deemed 
to  belong  to  her,  such  money,  deposited  in  the 
bank  in  her  name,  without  objection  from  her 
husband,  became  "  invested  "  within  the  mean- 
ing of  the  statute.  Jennings  v.  Davis,  31  Conn. 
134. 

5.  Rebutting  Presumption. —  McDermotts'  Ap- 
peal, 106  Pa.  St.  358,  51  Am.  Rep.  526. 

6.  Levert  v.  Hebert.  51  La.  Ann.  222. 

7.  Wife's  Money  Deposited  in  Husband's  Name. 

—  Green  v.  Carlill,  4  Ch.  D.  88  ;  Springfield  Sav. 
Inst.  v.  Copeland,  160  Mass.  380,  39  Am.  St. 
Rep.  489. 

8.  Consent  of  Wife  to  Deposit  in  Husband's  Name. 

—  Mclntyre  v.  Farmers,  etc.,  Bank,  115  Mich. 
255- 


Wife's  Rights  and  Liabilities     OF  MARRIED  WOMEN. 


as  to  Separate  Estate. 


c.  In  Name  of  Husband  and  Wife.  —  Where  the  money  is  deposited  in 
the  name  of  the  husband  and  wife,  it  is  the  wife's  property  if  it  is  shown  to 
have  been  her  property  when  deposited,  and  if  there  is  evidence  that  the 
husband  acknowledged  it  to  belong  to  his  wife.1 

8.  Notes,  Mortgages,  Etc.  —  a.  Payable  to  Wife.  —  A  note  made  payable 
to  a  married  woman  raises  the  presumption  that  the  money  is  due  to  her.* 
The  fact  that  the  note  is  for  value  received,3  or  that  there  is  a  seal  to  the 
bond,  imports,  prima  facie,  that  the  consideration  proceeded  from  her  or  her 
real  or  personal  estate.4  A  sale  of  the  property  of  a  married  woman,  taking 
a  note  for  a  part  of  the  purchase  money,  payable  to  her,  does  not  operate  to 
change  the  character  of  the  estate.5  The  fact  that  a  note  and  mortgage  were 
made  to  a  woman  before  marriage  is,  of  itself,  very  strong  evidence  that  the 
legal  and  equitable  title  to  the  money  secured  by  them  is  in  her,  and  it 
requires  clear  and  convincing  evidence  to  overcome  the  presumption.6 

A  Check  made  payable  to  a  married  woman,  in  payment  for  her  land 
conveyed  by  her  husband,  is  presumed  to  be  her  money.7 

b.  Payable  to  Husband.  —  A  note  payable  to  the  husband,  received  for 
the  price  of  a  part  of  his  wife's  land,  is  a  part  of  the  corpus  of  her  separate 
estate.8  Notes  taken  by  a  husband  in  his  own  name  belong  to  his  wife  when 
he  declared  that  the  money  loaned  belonged  to  his  wife,  and  kept  the  notes 
taken  for  this  money  distinct  from  those  received  on  the  loan  of  other 
funds.9 

c.  Payable  to  Husband  and  Wife.  — A  mortgage  taken  in  the  joint 
names  of  husband  and  wife  to  secure  the  payment  of  the  purchase  price  of  the 
wife's  interest  in  land  is,  under  a  statute  securing  the  title  of  a  married 
woman's  real  and  personal  property  to  herself,  the  separate  property  of  the 
wife.10  When  a  note  was  taken  in  the  name  of  husband  and  wife  for  the  pur- 
chase money  of  land,  the  title  to  which  had  been  in  the  name  of  the  husband, 
the  question  of  the  wife's  interest  and  its  extent  was  properly  left  to  the  jury, 
when  it  had  been  made  to  appear  that  money  from  a  legacy  to  the  wife  had 
been  mingled  by  the  husband  with  his  other  funds  and  treated  as  his  own 
property. 11 

d.  Securities  Transferable  by  Delivery.  —  Securities  transferable 
by  delivery,  when  in  possession  of  the  wife,  are  not  presumed  to  belong  to 
the  husband.12 

VII.  Wife's  Rights  and  Liabilities  with  Respect  to  Separate  Estate  — 
1.  To  Manage  and  Control  —  a.  In  Person  —  (i)  Equitable  Separate  Estate.  — 
A  married  woman  has  the  exclusive  right  to  manage  and  control  her  separate 

1.  Deposits  in  Names  of  Husband  and  Wife. —        7.  Hall  v.  Wortman,  123  Mich.  304. 

Baker  v.  Hedrich,  85  Md.  645.  8.  Notes,  etc.,  Payable  to  Husband.  —  Sampley 

Money  deposited  in  the  names  of  the  husband  v.  Watson,  43  Ala.  377  ;  Garner  v.  Graves,  54 

and  wife  "  subject  to  withdrawal  by  either  "  and  Ind.  188  ;  Burks  v.  Loggins,  39  Miss.  462  ;  Wil- 

"  either  to  draw  whole  or  part  "  must  be  taken  Hams  v.  Green,  68  N.  Car.  183.    See  Hall  v. 

to  show  an  intention  on  the  part  of  the  de-  Wortman,  123  Mich.  304. 

positors  that  the  amount  deposited,  if  not  with-  9.  Fowler  v.  Rice,  31  Ind.  258.    See  also  Dar- 

drawn  in  the  lifetime  of  both,  should  belong  to  kin  v.  Darkin,  17  Beav.  578. 

the  survivor.    Springfield  Sav.  Inst.  v.  Cope-  10.  Notes,  etc.,  Payable  to  Husband  and  Wife.  — 

land,  160  Mass.  380,  39  Am.  St.  Rep.  489.  Trimble  v.  Reis,  37  Pa.  St.  448.    See  Rousseau 

2.  Notes,  etc.,  Payable  to  Wife.  —  Tooke  v.  v.  Flower,  6  Ky.  L.  Rep.  298. 
Newman,  75  111.  215;  Phelps  v.  Phelps,  20  Pick.  11.  Weaver  v.  Rhodes,  87  Pa.  St.  228. 
(Mass.)  556;  Reed  v.  Blaisdell,  16  N.  H.  194,  12.  Securities  Transferable  by  Delivery.  —  Ger- 
41  Am.  Dec.  722.  man  Bank  v.  Himstedt,  42  Ark.  62. 

3.  Stearns  v.  Stearns,  30  Vt.  213.  Notes  in  Possession  of  Third  Person.  —  Where 

4.  Bond  v.  Conway,  11  Md.  512.  a  wife  claims  notes  in  the  possession  of  a  third 

5.  Note  for  Price  of  Wife's  Property.  —  Louis-  person,  who  received  the  same  from  the  hus- 
ville  Coffin  Co.  v.  Stokes,  78  Ala.  372;  Saunders  band,  the  wife's  testimony  that  she  bought  the 
v.  Garrett,  33  Ala.  454  ;  Lewis  v.  Flowree,  42  notes  and  kept  them  in  her  possession  until  they 
111.  App.  497;  Jennings  v.  Davis,  31  Conn.  134.  were  forcibly  taken  from  her  by  her  husband, 

6.  Notes,  etc.,  Given  Before  Marriage.  —  Smith  makes  a  prima  facie  case  of  ownership.  Gold- 
V.  Smith,  87  111.  in,  smith  v.  Taussig,  60  Mo.  App.  460. 
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as  to  Separate  Estat*. 


estate,1  unless  the  instrument  creating  it  provides  otherwise;8  and  a  court  of 
equity  will  protect  and  enforce  this  right  against  her  husband  or  any  other 
person  who  interferes  with  it.3 

Wife's  Assent  to  Control  by  Husband.  —  A  wife  may  permit  her  husband  to  receive 
and  dispose  of  the  income  of  her  separate  property,  and  where  this  is  the  case 
he  is  not  accountable  to  her  for  the  amounts  so  received.4 

(2)  Statutory  Estate.  • —  The  rights  of  a  married  woman  in  respect  to 
the  management  and  control  of  her  statutory  separate  estate  depend  in 
every  jurisdiction  on  the  terms  of  the  statute  by  which  such  estate  is  created. 
It  is  generally  provided  that  all  property  owned  by  a  woman  at  the  time  of 
her  marriage  or  acquired  afterwards  shall  be  free  from  the  control  of  her  hus- 
band, and  exempt  from  liability  for  his  debts,3  and  such  provisions  destroy 
the  curtesy  initiate  as  to  land  acquired  by  the  wife  after  the  passage  of  the 
act,  though  the  marriage  was  prior  thereto.6  Some  of  the  statutes,  however, 
while  they  secure  to  the  wife  the  corpus  of  her  property,  do  not  deprive  the 
husband  of  his  common-law  right  to  control  it  during  coverture  and  enjoy  the 
income  and  profits.7  The  Missouri  statute  provides  that  the  sole  possession 
and  control  of  real  estate  held  by  a  married  woman  in  her  own  right  may 
be  decreed  to  her  where  her  husband  has  given  her  cause  to  live  separate  and 
apart  from  him.8    Accordingly,  a  husband  has  no  power  to  dispose  of  his 


1.  Management  and  Control  of  Equitable  Sepa- 
rate Estate. — Hoot  v.  Sorrell,  11  Ala.  386; 
Roper  v.  Roper,  29  Ala.  247  ;  Thomas  v.  James, 
32  Ala.  723  ;  Harvey  v.  Galloway,  48  Mich.  531  ; 
Freeman  v.  Freeman,  9  Mo.  772. 

It  Is  an  Inseparable  Incident  of  a  separate  es- 
tate in  the  wife  that  the  husband  has  no  control 
or  dominion  over  it.  As  to  that  estate,  the 
wife  is  considered  and  treated  as  a  feme  sole. 
Cook  v.  Kennerly,  12  Ala.  46.  And  therefore,  a 
deed  by  the  husband  alone,  purporting  to  con- 
vey property  which,  on  the  face  of  the  deed, 
appears  to  be  the  wife's  separate  estate,  is 
wholly  inoperative,  and  a  claim  of  innocent  pur- 
chaser on  the  part  of  one  claiming  through  such 
deed  is  without  foundation.  Laufer  v.  Powell, 
(Tex.  Civ.  App.  1902)  71  S.  W.  Rep.  549. 

2.  Management  by  Trustee.  —  In  Thomas  v. 
James,  32  Ala.  723,  a  husband  was  appointed 
trustee  to  manage  the  property  for  the  sole  use 
and  benefit  of  his  wife  and  her  heirs,  but  it  was 
held  that  he  had  no  power  to  submit  to  arbitra- 
tion and  award  a  claim  of  a  third  person  to  an 
interest  in  the  property. 

3.  Protection  in  Equity  —  Removal  of  Trustee. 
—  Roper  v.  Roper,  29  Ala.  247.  See  also  supra, 
this  title,  Creation  of  Equitable  Separate  Es- 
tate—  Doctrine  as  to  Trustee;  and  infra,  this 
title,  Remedies  and  Actions  Concerning  Sepa- 
rate Estate. 

4.  Wife's  Assent  to  Control  by  Husband.  — 
Andrews  v.  Huckabee,  30  Ala.  143. 

Presumption  of  Gift.  —  Tf  a  woman  allows  her 
husband  to  receive  and  use  the  rents  and  profits 
of  her  equitable  estate  without  dissent  on  her 
part,  the  presumption  of  a  gift  to  him  arises. 
Newlin  v.  McAfee,  64  Ala.  357. 

5.  Rights  of  Married  Women  to  Full  Control  of 
Statutory  Estate  —  Alabama.  —  Allen  v.  Allen, 
80  Ala.  180.  As  to  the  earlier  rule  in  Alabama 
see  the  next  following  note  but  one. 

Colorado.  —  Wells  v.  Caywood,  3  Colo.  487  ; 
Coon  v.  Rigden,  4  Colo.  275. 

Iowa.  —  Cheuvete  v.  Mason,  4  Greene  (Iowa) 
231. 

Louisiana. — Bordes  v.  Duprat,  52  La.  Ann.  306. 
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Maine.  —  Southard  v.  Piper,  36  Me.  84. 

Missouri.  —  Owings  v.  Wiggins,  133  Mo.  630  ; 
Tyler  v.  Tyler,  78  Mo.  App.  240. 

New  Hampshire. —  Muzzey  v.  Reardon,  57  N. 
H.  378. 

New  Jersey.  —  Porch  v.  Fries,  18  N.  J.  Eq. 
204 ;  State  v.  Hulick,  33  N.  J.  L.  307. 

New  York.  —  Mygatt  v.  Coe,  152  N.  Y.  457, 
affirming  12  N.  Y.  App.  Div.  245. 

Pennsylvania.  —  McKinney  v.  Hamilton,  51 
Pa.  St.  63. 

Vermont.  —  Caldwell  v.  Renfrew,  33  Vt.  213. 
Virginia.  —  Alexander  v.  Alexander,  85  Va. 

353- 

West  Virginia.  —  Hall  v.  Hyer,  48  W.  Va. 

353- 

Canada.  —  Wallace  v.  Lea,  28  Can.  Sup.  Ct. 
595.  See  also  Bourdon  v.  Bourdeau,  18  Quebec 
Super.  Ct.  136;  Scouler  v.  Scouler,  19  U.  C.  Q. 

B.  106. 

Right  Not  Dependent  on  Living  with  Husband. 

—  The  wife's  right  to  her  separate  estate  is  not 
dependent  on  her  living  with  her  husband.  No 
such  condition  is  attached  to  her  title.  It  is 
hers  absolutely,  whether  she  is  faithful  or  un- 
faithful to  her  marital  obligations.  Woodward 
v.  Woodward,  148  Mo.  241. 

6.  Curtesy  Initiate  Destroyed.  —  Breeding  v. 
Davis,  77  Va.  639,  46  Am.  Rep.  740 ;  Alexander 
v.  Alexander,  85  Va.  353. 

7.  Statute  Denying  to  Wife  Management  and 
Control  During  Coverture.  —  Coleman  v.  Waxa- 
hachie  First  Nat.  Bank,  17  Tex.  Civ.  App.  132; 
South  Texas  Nat.  Bank  v.  Texas,  etc.,  Lumber 
Co.,  (Tex.  Civ.  App.  1902)  70  S.  W.  Rep.  768. 

Rule  in  Alabama.  —  The  rule  stated  in  the  text 
formerly  obtained  in  Alabama.  Weems  v. 
Bryan,  21  Ala.  302;  Whitman  v.  Abernathy,  33 
Ala.  154;  Sessions  v.  Sessions,  33  Ala.  522; 
Bennett  v.  Bennett,  34  Ala.  53  ;  Dent  v.  Slough, 
40  Ala.  518.  But  the  present  statute  gives  the 
wife  full  control  of  her  statutory  separate  es- 
tate.   See  the  next  preceding  note  but  one. 

8.  Missouri  Statute.  —  Sackman  v.  Sackman, 
143  Mo.  576.  Compare  the  statutes  in  other 
jurisdictions. 
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wife's  statutory  separate  estate  without  her  consent,1  nor  may  he  do  any  act 
which  will  prejudice  her  rights.* 

b.  By  Agents  —  (i)  In  General.  —  The  general  rule  respecting  agency  is 
that  anything  which  a  person  has  the  capacity  to  do  in  his  own  right  he  may 
do  through  an  agent  appointed  by  him  for  that  purpose.3  According  to  this 
rule,  a  married  woman  could  not  make  an  effective  appointment  of  an  agent 
at  common  law,  for  the  obvious  reason  that  she  was  without  capacity  to  con- 
tract, except  in  a  few  special  cases,  even  with  her  husband's  consent.4 

The  Doctrine  in  Equity,  however,  is  that  a  married  woman  may  have  a  separate 
estate  and  may  make  valid  contracts  with  respect  to  such  estate,  from  which 
it  logically  follows  that  such  contracts  may  be  made  through  an  agent  as  well 
as  in  person.5 

Doctrine  under  Married  Women's  Acts.  — The  modern  statutes  which  secure  to 
married  women  the  property  owned  by  them  at  the  time  of  marriage  or 
acquired  afterwards  and  give  to  them  the  management  and  control  thereof,6 
also,  by  implication,  confer  on  them  capacity  to  appoint  agents  to  transact 
such  matters  of  business  as  the}7  may  lawfully  transact  in  person.7 

(2)  Husband  as  Agent  —  (a)  Appointment  —  aa.  In  General.  —  It  is  well  settled 
that  a  married  woman  may  constitute  her  husband  agent  in  any  case 
where  she  has  the  power  and  capacity  to  appoint  any  other  person  to  act  for 
her  in  the  transaction  of  her  affairs,  and  by  so  doing  she  does  not  necessarily 
subject  to  the  claims  of  his  creditors  either  the  property  committed  to  his 
management  or  the  profits  made  by  him.*    It  is  equally  well  settled  that  the 


1.  Husband  May  Not  Dispose  of  Wife's  Statutory 
Separate  Property —  Colorado.  —  Vescelius  v. 
Martin,  11  Colo.  391. 

Iowa.  —  McLaren  v.  Hall,  26  Iowa  297 ; 
Smith  v.  Stephenson,  45  Iowa  645. 

Michigan.  —  Moore  v.  Foote,  34  Mich.  443. 

Mississippi.  —  Kempe  v.  Pintard,  32  Miss. 
324. 

North  Carolina.  —  Wells  v.  Batts,  112  N.  Car. 
283,  34  Am.  St.  Rep.  506. 

Texas.  —  Coleman  v.  Waxahachie  First  Nat. 
Bank,  17  Tex.  Civ.  App.  132. 

The  mere  fact  that  a  married  woman  has  per- 
mitted her  husband  to  manage  her  farm,  dispose 
of  the  products  thereof,  and  handle  the  proceeds 
as  he  saw  fit,  depositing  the  same  in  bank  in 
his  own  name,  etc.,  does  not  show  that  he  had 
authority  for  her  to  sell  the  farm  itself.  Saund- 
ers v.  King,  (Iowa  1903)  93  N.  W.  Rep.  275. 
See  also  the  cases  cited  supra,  this  note. 

Eight  of  Action  for  Personal  Injuries.  —  A 
right  of  action  for  personal  injuries  to  a  mar- 
ried woman  is  a  property  right  belonging  to  her, 
and  her  husband  cannot,  without  her  consent, 
adjust  or  release  it.  Chicago,  etc.,  R.  Co.  v. 
Dunn,  52  111.  260,  4  Am.  Rep.  606. 

2.  Husband  May  Not  Deal  with  Separate  Prop- 
erty to  Prejudice  of  Wife's  Eights.  —  Thus,  a 
husband  has  no  authority  to  submit  to  arbitra- 
tion any  controversy  respecting  his  wife's  statu- 
tory separate  estate.  Sampley  v.  Watson,  43 
Ala.  377  ;  Benedict  v.  Pearce,  53  Conn.  496. 

Agreement  as  to  Boundary  Line  of  Wife's  Eeal 
Estate.  —  A  husband  cannot  bind  his  wife  by  an 
agreement  relating  to  the  boundary  line  between 
the  land  of  his  wife  and  that  of  an  adjoining 
owner.  Michell  v.  Rrawley,  140  Ind.  216.  See 
also  Sawyer  v.  Coolidge,  34  Vt.  303. 

3.  Authority  to  Appoint  Agents  in  General. — 
See  the  title  Agency,  vol.  1,  p.  939. 

4.  Married  Woman  Incapable  of  Appointing 
Agent  at  Common  Law.  —  See  the  titles  Agency, 

25  C.  of  L. — 24  369 


vol.  1,  p.  942;  Husband  and  Wife,  vol.  15, 
p.  790. 

5.  Doctrine  in  Equity.  —  See  the  title  Hus- 
band and  Wife,  vol.  15,  p.  791,  and  supra,  this 
title,  Creation  of  Equitable  Separate  Estate. 

6.  See  supra,  this  title,  Separate  Estates  Cre- 
ated by  Statute. 

7.  Agency  as  to  Statutory  Separate  Estate.  — 
Vail  v.  Meyer,  71  Ind.  159;  Flesh  v.  Lindsay, 
115  Mo.  1,  37  Am.  St.  Rep.  374. 

Within  this  principle,  a  married  woman  may 
employ  an  attorney  to  defend  an  action  brought 
against  her  in  respect  to  property  claimed  by  her 
as  her  separate  estate,  and  the  attorney  may 
enforce  against  such  separate  estate  his  claim 
for  compensation  for  his  services.  Porter  v. 
Haley,  55  Miss.  66,  30  Am.  Rep.  502.  See  also 
Linton  v.  National  L.  Ins.  Co.,  (C.  C.  A.)  104 
Fed.  Rep.  584;  Hall  v.  Callahan,  66  Mo.  316; 
Bazemore  v.  Mountain,  121  N.  Car.  59. 

A  married  woman  cannot  give  to  an  agent 
any  power  which  she  does  not  possess  herself, 
and  cannot  therefore  appoint  any  agents  that 
could  bind  her  except  concerning  her  property. 
Kenton  Ins.  Co.  v.  McClellan,  43  Mich.  564. 
See  also  Strode  v.  Miller,  (Idaho  1900)  59  Pac. 
Rep.  893  ;  Hord  v.  Taubman,  79  Mo.  101. 

8.  Wife  May  Appoint  Husband  Her  Agent  — 
United  States.  —  Aldridge  v.  Muirhead,  toi  U. 
S.  397,  reversing  17  Fed.  Cas.  No.  9,904;  Voor- 
hees  v.  Bonesteel,  16  Wall.  (U.  S.)  16. 

Arkansas.  —  Hickey  v.  Thompson,  52  Ark. 
234- 

Colorado.  —  Coon  v.  Rigden,  4  Colo.  275 ; 
Campbell  v.  Fillmore,  13  Colo.  503  ;  Leppel  v. 
Englekamp,  12  Colo.  App.  79. 

Illinois.  —  Brownell  v.  Dixon,  37  111.  197; 
Wortman  v.  Price,  47  111.  22;  Dean  v.  Bailey, 
50  111.  482,  99  Am.  Dec.  533;  Walker  v.  Car- 
rington,  74  111.  446 ;  Blood  v.  Barnes,  79  111. 
437;  Cubberly  v.  Scott,  98  111.  38;  Bennett  v. 
Stout,  98  111.  47;  Booth  v.  Smith,  117  111.  370, 
Volume  XXV. 


Wife's  Rights  and  Liabilities     SEPARA  TE  PROPERTY 


as  to  Separate  Estate. 


marital  relation  alone  does  not  constitute  a  husband  his  wife's  agent  for  the 
management  of  her  separate  estate,1  and,  therefore,  no  act  of  his  in  respect  to 
her  separate  estate  will  bind  her  unless  it  was  either  previously  authorized  or 
subsequently  ratified  by  her.2 

Husband  Doing  Business  with  Wife's  Money.  —  If  a  married  woman  permits  her  hus- 
band to  use  her  capital  in  a  business  conducted  by  him  in  his  own  name,  and 
he  obtains  credit  on  the  faith  of  the  capital  so  employed,  she  thereby  sub- 
ordinates her  rights  to  the  claims  of  his  creditors.3  It  has  even  been  said  that 
the  rule  permitting  a  married  woman  to  deal  through  her  husband  as  her 
agent,  without  subjecting  her  property  to  liability  for  his  debts,  contemplates 
only  an  agency  for  a  particular  transaction,  or  generally  for  the  control  of  her 
property  or  the  investment  of  her  funds,  and  does  not  allow  the  husband  to 
do  business  with  her  property,  though  in  her  name,  whereby  she  will  receive, 
to  the  exclusion  of  his  creditors,  the  entire  fruits  of  his  time,  skill,  and 
industry,4  but  the  weight  of  authority  is  that  the  right  of  a  married  woman 
to  engage  in  business  may  be  exercised  through  her  husband  as  her  agent 
without  incurring  any  liability  to  his  creditors.5  In  some  jurisdictions  this 
matter  is  the  subject  of  statutory  regulation.6 

statutory  Agency  of  Husband.  —  In  some  instances  the  husband  is  by  statute 
made  his  wife's  agent  for  certain  purposes.7 


affirming  18  111.  App.  266;  Nichols  v.  Wallace, 
31  111.  App.  408;  Nigh  v.  Dovel,  84  111.  App. 
228;  McDonald  Mfg.  Co.  v.  Williams,  96  111. 
App.  395- 

Indiana.  —  Baker  v.  Roberts,  14  Ind.  552; 
Rowell  v.  Klein,  44  Ind.  290,  15  Am.  Rep.  235; 
Sims  v.  Smith,  99  Ind.  469,  50  Am.  Rep.  99. 

Iowa.  —  Whitescarver  v.  Bonney,  9  Iowa 
480. 

Michigan.  —  Rankin  v.  West,  25  Mich.  195; 
Lee  i'.  Briggs,  39  Mich.  592. 

Nebraska.  —  Harris  v.  Weir-Shugart  Co.,  51 
Neb.  483. 

New  Jersey.  —  Tresch  v.  Wirtz,  34  N.  J.  Eq. 
124. 

Nezv  York.  —  Knapp  v.  Smith,  27  N.  Y.  277 ; 
Buckley  v.  Wells,  33  N.  Y.  518;  Smith  v. 
Sweeny,  35  N.  Y.  294;  Draper  v.  Stouvenal,  35 
N.  Y.  513  ;  Owen  v.  Cawley,  36  N.  Y.  600,  af- 
firming 42  Barb.  (N.  Y.)  105  ;  Noel  v.  Kinney, 
106  N.  Y.  74,  60  Am.  Rep.  423;  Wronkow  v. 
Oakley,  133  N.  Y.  505,  28  Am.  St.  Rep.  661; 
Kingman  v.  Frank,  33  Hun  (N.  Y.)  471  ;  Abbey 
v.  Deyo,  44  Barb.  (N.  Y.)  382;  Whedon  v. 
Champlin,  59  Barb.  (N.  Y.)  61. 

North  Carolina.  —  Harper  v.  Dail,  92  N.  Car. 
394;  Bazemore  v.  Mountain,  121  N.  Car.  59. 

Pennsylvania.  —  Murphy  v.  Bright,  3  Grant 
Cas.  (Pa.)  296;  Stoops  v.  Blackford,  27  Pa.  St. 
213;  Troxell  v.  Stockberger,  105  Pa.  St.  405; 
Baxter  v.  Maxwell,  115  Pa.  St.  469. 

South  Carolina.  —  Brown  v.  Thomson,  31  S. 
Car.  436,  17  Am.  St.  Rep.  40. 

Tennessee.  —  Young  v.  Hurst,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  355;  Whitaker  v.  Lee 
(Tenn.  Ch.  1900)  57  S.  W.  Rep.  348. 

Texas.  —  Perkins  v.  Baker,  38  Tex.  45. 

Vermont.  —  Spaulding  v.  Drew,  55  Vt.  253. 

West  Virginia.  —  Camden  v.  Hiteshew,  23  W. 
Va.  236. 

Wisconsin.  —  Weisbrod  v.  Chicago,  etc.,  R. 
Co.,  18  Wis.  33,  86  Am.  Dec.  743;  Bouck  v. 
Enos,  61  Wis.  660;  Mayers  v.  Kaiser,  85  Wis. 
382,  39  Am.  St.  Rep.  849. 

Canada.  —  Nichol  v.  Gocher,  12  Manitoba  177. 

See  also  the  title  Agency,  vol.  1,  pp.  947.  958. 
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1.  Husband  Not  Jure  Mariti  Wife's  Agent  — 

Arkansas.  ■ — ■  Hoffman  v.  McFadden,  56  Ark. 
217. 

Georgia.  —  Fulton  County  v.  Amorous,  89 
Ga.  614. 

Illinois.  —  Boyd  v.  Merriell,  52  111.  151; 
Geary  v.  Hennessy,  9  111.  App.  17;  Wallace  v. 
Monroe,  22  111.  App.  602. 

Iowa.  —  McLaren  v.  Hall,  26  Iowa  297  ;  Price 
v.  Seydel,  46  Iowa  696. 

Mississippi.  —  Treadwell  v.  Herndon,  41  Miss. 
38  ;  Partee  v.  Stewart,  50  Miss.  717. 

Missouri. —  Henry  v.  Sneed,  99  Mo.  407,  17 
Am.  St.  Rep.  580. 

Nebraska.  —  Rust-Owen  Lumber  Co.  v.  Holt, 
60  Neb.  80. 

Nezv  Jersey.  —  Sternberger  v.  Hurtzig,  36  N. 
J.  Eq.  375. 

North  Carolina.  —  Towles  v.  Fisher,  77  N. 
Car.  437. 

And  see  the  title  Agency,  vol.  1,  p.  958. 

2.  Previous  Authorization  or  Subsequent  Ratifi- 
cation. —  Cox  v.  Armstrong,  (Ky.  1896)  34  S. 
W.  Rep.  1075  ;  Norfolk  Nat.  Bank  v.  Nenow,  50 
Neb.  429.  As  to  ratification  by  a  wife  of  un- 
authorized acts  of  her  husband,  see  infra,  this 
subsection,  Ratification  of  Husband  s  Acts. 

3.  Permitting  Husband  to  Deal  in  His  Own 
Name.  —  Patton  v.  Gates,  67  111.  164;  Hockett 
v.  Bailey,  86  111.  74. 

4.  Wortman  v.  Price,  47  111.  22. 

5.  Business  Conducted  in  Wife's  Name.  — 
Alsdurf  v.  Williams,  196  111.  248;  Knapp  v. 
Smith,  27  N.  Y.  277  ;  Buckley  v.  Wells,  33  N. 
Y.  518,  reversing  42  Barb.  (N.  Y.)  569,  and 
disapproving  dictum  in  Sherman  v.  Elder,  24 
N.  Y.  381  ;  Smith  v.  Kennedy,  13  Hun  (N. 
Y.)  9- 

6.  Thus,  the  Mississippi  statute  which  pro- 
vides that  if  any  person  shall  do  business  as 
"  agent,"  etc.,  without  disclosing  his  principal, 
the  capital  employed  by  him  shall  be  liable  for 
his  debts,  applies  to  the  case  where  a  husband 
is  an  agent  of  his  wife.  Harris  v.  Robson,  68 
Miss.  506. 

7.  Statutory  Agency  of  Husband  —  Alabama. 
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66.  Mode  of  Appointment.  —  In  order  that  a  wife  may  constitute  her  husband 
her  agent,  no  written  instrument  is  required.  The  authorization  may  be 
verbal,1  and  no  particular  words  of  authority  are  required.2  Neither  are  express 
terms  necessary  to  create  the  agency,  but  it  maybe  implied  from  the  conduct 
of  the  parties,  the  course  of  dealing,  or  other  circumstances.3  In  fine,  the 
modes  by  which  a  married  woman  may  authorize  her  husband  to  act  as  her 
agent  are  the  same  in  general  as  in  other  cases,  a  full  discussion  of  which  will 
be  found  in  another  part  of  this  work.4 

cc.  Evidence.  —  Since  a  husband  is  not  the  agent  of  his  wife  by  virtue  of  the 
maiital  relation,5  he  can  be  such  agent  only  by  the  authorization  of  his  wife, 
and  this  will  not  be  assumed,  but  must  be  proved  in  every  case  6  by  evidence 
clear  and  satisfactory  and  sufficiently  strong  to  explain  the  equivocal  character 
in  which  she  is  placed  by  reason  of  her  relation  of  wife,  whenever  the  act  of 
agency  is  adverse  to  her  interest;7  but  in  a  case  where  the  act  of  agency  is'in 
her  favor,  the  rule  which  requires  superior  evidence  of  the  husband's  authority 
as  agent  has  no  application.8 

Conduct  of  Parties.  —  Where  a  married  woman  permits  her  husband  to  manage 
and  control  her  property  or  allows  him  so  to  deal  with  it  as  to  induce  others 
to  believe  that  he  is  acting  as  her  authorized  agent,  such  facts  are  sufficient 


—  Boiling  v.  Mock,  35  Ala.  727;  Mobley  v. 
Leophart,  47  Ala.  257. 

California.  —  O'Brien  v.  Foreman,  46  Cal.  80. 

Indian  1  erritory.  —  American  Express  Co.  v. 
Lankford,  2  Indian  Ter.  18. 

loica.  —  Sawyer  v.  Biggart,  114  Iowa  489. 

Mississippi.  —  Toulmin  v.  Heidelberg,  32 
Miss.  268;  Mitchell  v.  Mitchell,  35  Miss.  108; 
Atwood  v.  Meredith,  37  Miss.  635  ;  Sellars  v. 
Kelly.  45  Miss.  323  ;  Cook  v.  Ligon,  54  Miss. 
368;  Ross  v.  Baldwin,  65  Miss.  570;  Leinkauf 
v.  Barnes,  66  Miss.  207. 

Thus,  the  Mississippi  statute  provides  that 
where  a  married  woman  owns  a  plantation,  her 
husband  shall  be  the  general  agent  for  her,  to 
contract  for  supplies  for  carrying  on  agricul- 
tural operations  on  the  plantation.  Wright  v. 
Walton,  56  Miss.  1. 

But  where  a  plantation  owned  by  the  wife  is 
leased  by  her  to  her  husband,  and  is  cultivated 
by  him  in  his  own  name  and  for  his  own  bene- 
fit, it  is  not,  during  the  term  of  the  lease,  the 
wife's  plantation,  within  the  meaning  of  the 
statute.  In  order  that  the  contract  may  bind 
the  separate  property  of  the  wife  under  this 
statute,  she  must  be  the  beneficiary  of  the 
cultivation,  and  the  supplies  must,  in  fact,  have 
been  purchased  for  her  account  and  benefit. 
Bank  of  America  v.  Banks,  101  U.  S.  240. 

The  agency  of  a  husband  for  his  wife,  under 
the  Mississippi  statute,  is  peculiar  and  is  ex- 
empt from  some  of  the  elementary  rules  of 
ordinary  agency.  The  peculiarity  lies  princi- 
pally in  the  fact  that  the  agency  is  involuntary 
and  irrevocable.  For  the  purchase  of  planta- 
tion supplies  he  is  made  by  law  her  agent,  not 
only  without  her  consent  but  even  against  and 
in  direct  opposition  to  it.  His  agency  depends 
neither  on  her  wishes  nor  his  own,  and  it  lasts 
as  long  as  matrimonial  relations  subsist  be- 
tween them.  His  actions,  so  far  from  deriving 
their  authority  from  actual  or  presumed  com- 
pliance with  her  instructions,  are  equally  bind- 
ing upon  her  though  shown  to  have  been  in 
direct  violation  of  them.  Klotz  v.  Butler,  56 
Miss.  333. 

Compare  the  statutes  in  other  jurisdictions. 


1.  Verbal  Appointment. —  Lister  v.  Vowell,  122 
Ala.  264 ;  Southwick  v.  Southwick,  ( N.  Y. 
Super.  Ct.  Gen.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.) 
109. 

The  Missouri  statute  requires  written  au- 
thority from  the  wife  in  order  to  enable  the  hus- 
band to  sell,  encumber,  or  otherwise  dispose  of 
her  personal  property  "  for  his  own  use  and 
benefit,"  but  it  is  held  that  this  provision  does 
not  require  a  writing  to  authorize  the  husband 
to  sell  the  wife's  personal  property  as  her  agent, 
and  for  her  own  use.  Long  v.  Martin,  152  Mo. 
668;  Stone  v.  Gilliam  Exch.  Bank,  81  Mo. 
App.  9. 

2.  Particular  Words  of  Authority  Not  Required. 

—  Barnett  v.  Gluting,  3  Ind.  App.  415. 

3.  Implied  Agency 'of  Husband. —  Anderson  v. 
Armstead,  69  111.  452;  McNichols  v.  Kettner,  22 
111.  App.  493  ;  Southwick  v.  Southwick,  2 
Sweeny  (N.  Y.)  234;  Bouck  v.  Enos,  61  Wis. 
660. 

4.  See  the  title  Agency,  vol.  1,  p.  948  et  seq. 

5.  See  supra,  this  subsection,  Appointment — - 
In  General. 

6.  Proof  of  Agency  Always  Required.  —  Wal- 
lace v.  Monroe,  22  111.  App.  602 ;  Jones  V . 
Walker,  63  N.  Y.  612;  Parker  v.  Wood,  25  Tex. 
Civ.  App.  506;  Ady  v.  Harris,  9  Manitoba  127. 
As  to  evidence  of  agency  in  general  see  the  title 
Agency,  vol.  1,  p.  967  et  seq. 

Existence  of  Agency  Question  for  Jury.  — 
Farley  -•.  Stroeh,  68  Mo.  App.  85  ;  Stone  v. 
Gilliam  Exch.  Bank,  81  Mo.  App.  9;  Walker  v. 
Bowles,  125  N.  Car.  234. 

If  the  Wife  Denies  the  Agency  the  party  assert- 
ing it  has  the  burden  of  proof.  Saunders  v. 
King,  (Iowa  1903)  93  N.  W.  Rep.  272.  See 
also  Baer  v.  Terry,  105  La.  479. 

7.  Clear  and  Satisfactory  Evidence  Required.  — 
Rowell  v.  Klein,  44  Ind.  293,  15  Am.  Rep.  235; 
Eystra  v.  Capelle,  61  Mo.  578.  See  also  Saun- 
ders v.  King,  (Iowa  1903)  93  N.  W.  Rep. 
272. 

8.  Act  of  Agency  in  Favor  of  Wife. —Bridges  v. 
Russell,  30  Mo.  App.  258.  See  also  Ady  v. 
Harris,  9  Manitoba  127;  Bartlett  v.  Wright,  29 
111.  App.  339. 
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to  establish  the  agency  in  favor  of  persons  who  deal  with  him  in  such  belief,1 
but  it  must  appear  that  she  knew  that  her  husband  was  acting  in  her  behalf 
and  made  no  objection  thereto.2 

Evidence  of  Similar  Transactions  is  admissible  to  prove  that  in  a  particular 
transaction  the  husband  was  the  authorized  agent  of  his  wife.3 

An  Agency  for  a  Particular  Transaction  does  not  tend  to  prove  that  the  husband 
was  the  wife's  general  agent.4 

Declarations  and  Admissions.  —  The  general  rule  that  the  declarations  of  a  per- 
son assuming  to  act  as  the  agent  of  another  are  not  admissible  in  evidence  to 
prove  the  agency  5  applies  to  the  case  of  an  alleged  agency  of  a  husband  for 
his  wife." 

(b)  Nature  and  Extent  of  Agency — aa.  Rule  Stated. — A  husband's  authority  as 
the  agent  of  his  wife,  when  the  agency  has  been  established,  is  governed  by 
the  rules  applicable  to  other  cases  of  agency.7 

bb.  General  Agency.  —  A  husband  who  is  the  general  agent  of  his  wife  in 
the  management  of  her  property  or  the  conduct  of  her  business  has  all  the 
implied  authority  that  is  incident  to  a  general  agency  between  other  persons, 
and  so  long  as  he  keeps  within  the  scope  of  his  apparent  authority  his  acts 
are  binding  on  the  wife,*  though  he  disregards  her  instructions  or  acts  in 


1.  Conduct  of  Parties  as  Evidence  of  Agency  — 

California.  —  Santa  Cruz  Rock-Pavement  Co. 
v.  Lyons,  133  Cal.  114. 

District  of  Columbia.  —  Foertsch  v.  Germuil- 
ler,  9  App.  Cas.  (D.  C.)  351. 

Georgia.  —  Wylly  v.  Collins,  9  Ga.  223. 

Illinois.  —  Andreson  v.  Armstead,  69  111.  452  ; 
Richards  v.  John  Spry  Lumber  Co.,  169  111. 
238,  affirming  64  111.  App.  347 ;  McNichols  v. 
Kettner,  22  111.  App.  493. 

Indiana.  —  Barnett  v.  Gluting,  3  Ind.  App. 
415. 

Iowa.  —  Bird  v.  Phillips,  115  Iowa  703. 

Kansas.  —  Beutel  v.  Standou,  7  Kan.  App. 
813,  S3  Pac  Rep.  836. 

Massachusetts.  —  Merrick  v.  Plumley,  99 
Mass.  566;  Anderson  v.  Ames,  151  Mass.  it. 

Michigan.  —  Meyer  v.  Montgomery,  87  Mich. 
278. 

Minnesota.  —  Hodgins  v.  Heaney,  17  Minn. 
45  ;  Freeman  v.  Lawton,  58  Minn.  546. 

Mississippi.  —  Coleman  v.  Semmes,  56  Miss. 
321. 

New  York.  —  O'Dougherty  v.  Remington,  7 
Hun  (N.  Y.)  514;  McLouth  v.  Myers,  61  Hun 
(N.  Y.)  624,  16  N.  Y.  Supp.  779;  Southwick  v. 
Southwick,  2  Sweeny  (N.  Y.)  234. 

South  Carolina.  —  Hibernian  Sav.  Inst.  v. 
Luhn,  34  S.  Car.  17s;  Neal  v.  Bleckley,  36  S. 
Car.  468. 

Wisconsin.  —  Bouck  v.  Enos,  61  Wis.  660; 
Laycock  v.  Parker,  103  Wis.  161. 

Possession  of  Wife's  Property. —  The  possession 
by  the  husband  of  a  bond  payable  to  his  wife 
and  the  receipt  by  him  of  payments  thereon  by 
the  obligor  are  evidence  tending  to  prove  that  he 
had  authority  to  receive  the  money  for  his  wife, 
though  not  conclusive.  Yazel  v.  Palmer,  81 
111.  82. 

2.  Knowledge  of  Husband's  Dealings. —  Byne  v. 
Corker,  100  Ga.  445  ;  Russell  v.  Stoner,  18  Ind. 
App.  543  ;  McConnell  v.  Playa  De  Oro  Min.  Co., 
(Supm.  Ct.  App.  Div.)  59  N.  Y.  Supp.  368. 

Thus,  where  a  married  woman  resides  with 
her  husband  in  a  house  which  they  occupy  as  a 
home,  she  does  not  thereby  render  herself  liable 
for  rent  of  the  house,  which  he  leased  in  her 
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name  but  without  her  consent.  Sanford  v.  Pol- 
lock, 105  N.  Y.  450.  See  also  Nunn  v.  Carroll, 
83  Mo.  App.  135;  Cate  v.  Rollins,  69  N.  H. 

426. 

3.  Similar  Transactions.  —  Barnett  v.  Gluting, 
3  Ind.  App.  415;  Lovell  v.  Williams,  125  Mass. 
439.    See  also  Minard  v.  Stillman,  35  Oregon 

259- 

4.  General  Agency  Not  Shown  by  Proof  of  Agency 

for  Particular  Transaction.  —  Three  Rivers  Nat. 
Bank  v.   Gilchrist,  83   Mich.   253 ;  Ainsley  v. 

Mead,  3  Lans.  (N.  Y.)  116. 

Thus,  it  was  held  that  a  power  of  attorney 
which  only  purported  to  give  the  husband  au- 
thority to  release  mortgages  had  no  tendency  to 
prove  a  general  agency.  Trimble  v.  Thorson, 
80  Iowa  246. 

5.  See  the  title  Admissions,  vol.  1,  p.  690  et 
seq. 

6.  Declarations  of  Husband  Not  Admissible  to 
Prove  Agency  for  Wife.  —  Heustis  v.  Kennedy,  23 

111.  App.  42 ;  Whitescarver  v.  Bonney,  9  Iowa 
480 ;  Three  Rivers  Nat.  Bank  v.  Gilchrist,  83 
Mich.  253;  Sanford  v.  Pollock,  105  N.  Y.  450; 
Collins  v.  Fairchild,  49  Hun  (N.  Y.)  609,  2 
N.  Y.  Supp.  153. 

7.  Agency  of  Husband  Governed  by  Rules  Ap- 
plicable in  Other  Cases.  —  Runyon  v.  Snell,  116 
Ind.  164,  9  Am.  St.  Rep.  839;  Wicks  v.  Hatch, 
38  N.  Y.  Super.  Ct.  95- 

The  act  of  the  husband,  within  his  express 
authority,  is  the  act  of  the  wife.  Pike  v. 
Stalling,  71  Ga.  860.  And  see  generally  the 
title  Agency,  vol.  1,  p.  990. 

For  a  Full  Discussion  as  to  the  nature  and  extent 
of  an  agent's  authority,  see  the  title  Agency, 
vol.  1,  p.  985  et<seq. 

8.  Acts  of  Agency  in  General  —  Binding  Effect. 
—  Singer  v.  Charter  Oak  Ins.  Co.,  22  Fed.  Rep. 
774 ;  Wells  v .  Smith,  54  Ga.  262 ;  Baker  v. 
Roberts,  14  Ind.  552;  Haar  v.  Industrial  Ben. 
Assoc.,  71  Hun  (N.  Y.)  554;  Hobensack  v.  Hall- 
man,  17  Pa.  St.  154;  Coleman  v.  Waxahachie 
First  Nat.  Bank,  (Tex.  Civ.  App.  1901)  64  S. 
W.  Rep.  93 ;  Eaton  v.  Dewey,  79  Wis.  251. 
And  see  generally  the  title  Agency,  vol.  1,  p. 
990  et  seq. 
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excess  of  his  actual  authority,  unless  it  is  shown  that  the  person  dealing  with 
him  had  notice  of  such  instructions  or  limitation  of  authority.1  Thus,  a  hus- 
band who,  as  his  wife's  agent,  carries  on  business  in  her  name  may  renew  a 
lease  of  the  premises  where  the  business  is  carried  on,3  give  notes  in  her  name 
in  the  ordinary  course  of  business,3  and  purchase  machinery  and  other 
things  for  use  in  the  business.4  He  also  has  authority  to  make  any  necessary 
representations  as  to  her  financial  condition.5 

ct.  Special  Agency.  —  Where  the  agency  of  the  husband  is  a  special  one,  the 
authority  must  be  strictly  pursued,  and  persons  dealing  with  him  are  charged 
with  the  duty  of  ascertaining  its  extent.*  Thus,  a  husband  authorized  to  sell 
a  particular  article  for  his  wife  has  no  power  to  mortgage  it  7  or  to  receive 
anything  in  payment  except  money,8  nor  may  he  compromise  a  claim  by 
virtue  of  authority  given  to  him  to  collect.9 

(c)  Bights,  Duties,  and  Liabilities  —  aa.  Of  Wife  to  Third  Persons — {ad)  Husband's 
Acts  Generally.  —  The  general  rule  is  that  where  the  relation  of  principal 
and  agent  exists  between  husband  and  wife,  the  wife  is  bound  by  and  liable 
for  all  the  husband's  acts  done  as  such  agent  in  the  course  and  within  the 
scope  of  the  agency,10  and  also  for  such  unauthorized  acts  as  may  subsequently 
be  ratified  by  her. 11  And  if  she  knows  that  her  husband  is  acting  in  excess 
of  his  authority,  she  must,  in  order  to  protect  herself  from  liability,  give 
notice  to  persons  with  whom  he  is  dealing.13 


Submission  to  Arbitration.  —  Coleman  v. 
Semmes,  56  Miss.  321. 

Appointment  of  Subagents.  —  Wicks  v.  Hatch, 
38  N.  Y.  Super.  Ct.  95,  affirmed  62  N.  Y.  535. 
As  to  the  power  of  an  agent  to  delegate  his 
authority,  see  the  title  Agency,  vol.  1,  p.  972 
et  seq. 

Acts  Exceeding  Scope  of  Authority  —  Wife  Not 
Bound.  — Vescelius  v.  Martin,  11  Colo.  391; 
Brooke  v.  Barnes,  1  Mackey  (D.  C.)  5  ;  Free- 
man v.  Gordon,  59  111.  App.  189;  Hutchinson 
v.  Brooks,  15  Daly  (N.  Y.)  486;  Witz  v.  Gray, 
116  N.  Car.  48;  Williams  v.  Johnston,  94  N. 
Car.  633 ;  Lime,  etc.,  Co.  v.  Hileman,  24  Pa. 
Co.  Ct.  184;  Gleaton  v.  Tyler,  43  S.  Car. 
474. 

Power  to  Borrow  Money  is  not  within  the  scope 
of  the  husband's  agency  to  manage  the  wife's 
farm.    Heustis  v.  Kennedy,  23  111.  App.  42. 

1.  See  infra,  this  subsection,  Rights,  Duties, 
and  Liabilities  —  Of  Wife  to  Third  Persons  — 
Contracts  of  Husband. 

2.  Renewal  of  Lease  of  Business  Premises.  — 
Dillaye  v.  Beer,  3  Thomp.  &  C.  (N.  Y.)  218. 

3.  Giving  Notes  in  Wife's  Name.  —  Camden  v. 
Hiteshew,  23  W.  Va.  236. 

4.  Purchase  of  Machinery  for  Use  in  Business. — 
Dorsey  v.  Pike,  50  Hun  (N.  Y.)  534;  Dorsey 
v.  Pike,  57  Hun  (N.  Y.)  586,  10  N.  Y.  Supp. 
268. 

5.  Representations  as  to  Wife's  Financial  Con- 
dition,—  Morris  v.  Posner,  m  Iowa  335. 

6.  Special  Agency  —  Extent    in  General  — 

Georgia.  —  Van  Arsdale  v.  Joiner,  44  Ga.  173; 
Klink  v.  Boland,  72  Ga.  485  ;  Ladd  v.  Lilly,  6g 
Ga.  335. 

Kentucky.  —  Burks  v.  Carey,  7  Ky.  L.  Rep. 
445- 

Massachusetts.  —  Hunt  v.  Poole,  139  Mass. 
224. 

New  Hampshire.  —  Farmington  Sav.  Bank  v. 
Buzzell,  61  N.  H.  612. 

New  Jersey.  —  Atwater  v.  Underhill,  22  N. 
J.  Eq.  599. 

New  York.  —  Albion  Bank  v.  Bu.ns,  46  N. 


Y.  170,  affirming  2  Lans.  (N.  Y.)  52;  Stilwell 
v.  Mutual  L.  Ins.  Co.,  72  N.  Y.  385. 

Vermont.  —  Johnson  v.  Valido  Marble  Co.,  64 
Vt.  337. 

And  see  generally  the  title  Agency,  vol.  1, 
p.  993  et  seq. 

An  agency  "  to  make,  sign,  indorse,  and  ac- 
cept all  checks,  notes,  drafts,  and  bills  of  ex- 
change" does  not  give  the  husband  power  to 
incur  a  debt  on  behalf  of  his  wife  so  as  to 
charge  her  separate  estate  where  she  was  not 
engaged  in  business.  Nash  v.  Mitchell,  71  N. 
Y.  199,  27  Am.  Rep.  38. 

An  Agency  to  Lease  the  Wife's  Land  confers  no 
authority  on  the  husband  to  give  a  lien  on  the 
crops  for  supplies  advanced  to  the  lessee  as 
against  the  wife's  right  to  her  rents,  and  it  is 
immaterial  that  the  person  who  made  the  ad- 
vances supposed  the  land  to  belong  to  the  hus- 
band, where  the  wife  was  not  responsible  for 
such  supposition.  Loftin  v.  Crossland,  94  N. 
Car.  76. 

7.  Mortgage  Not  Authorized  by  Power  to  Sell. 

—  Reed  v.  Kimsey,  98  111.  App.  364. 

But  authority  to  negotiate  a  security  includes 
the  power  to  pledge  it.  Underhill  v.  Atwater, 
22  N.  J.  Eq.  16. 

8.  Agency  to  Sell  —  Payment  in  Cash. —  Will- 
iams v.  Roberts,  92  Ga.  291,  holding  that  the 
husband  may  not  take  a  conveyance  of  land  in 
payment  of  money  due  his  wife;  Runyon  v. 
Snell,  116  Ind.  166,  9  Am.  St.  Rep.  839,  holding 
that  the  husband  cannot  bind  his  wife  by  ac- 
cepting notes  in  payment. 

9.  Compromise  Not  Authorized  by  Agency  to 
Collect.  —  Eaton  v.  Knowles,  61  Mich.  625. 

10.  Wife's  Liability  in  General  for  Husband's 
Acts  as  Agent. —  See  supra,  this  subsection,  Na- 
ture and  Extent  of  Agency ;  and  infra,  the  next 
following  subdivisions  of  this  subsection. 

11.  See  infra,  this  subsection,  Ratification  of 
Husband's  Acts. 

12.  Duty  to  Give  Notice  that  Husband  Is  Exceed- 
ing Authority. —  Bergen  v.  Keiser,  17  111.  App. 
505- 
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The  Fraud  or  Neglect  of  the  Husband  as  such  agent  will  not  exempt  the  wife  from 
liability  to  innocent  third  persons,  though  she  herself  was  not  in  fault.  The 
doctrine  here  involved  is  that  where  one  of  two  innocent  persons  must  suffer 
in  consequence  of  the  wrongful  conduct  of  another,  the  person  whose  act  or 
omission  enabled  such  other  person  to  commit  the  wrong  ought  to  bear  the 
loss. 1 

(bb)  Contracts  of  Husband  —  Agency  Disclosed.  — Where  the  agency  of  the  hus- 
band is  disclosed  the  wife  is  bound,  in  respect  to  her  separate  property,  by  all 
contracts  made  by  the  husband  within  the  actual  or  apparent  scope  of  his 
authority,2  and  her  liability  is  not  affected  by  any  instructions  that  she  may 
have  given,  or  limitations  that  she  may  have  imposed  upon  him  in  derogation 
of  the  apparent  authority,  unless  such  instructions  were  known  to  the  person 
with  whom  the  transaction  was  had.3 

Agency  Undisclosed.  —  If  the  agency  is  not  disclosed  and  the  contract  is  actu- 
ally made  in  the  wife's  behalf,  and  she  receives  the  benefit  of  it,  she  may  be 
charged  on  the  discovery  of  the  fact  of  agency.4  If,  however,  the  other  party 
elects  to  pursue  the  husband,  and  does  in  fact  obtain  a  judgment  against  him, 
he  is  bound  by  his  election,  and  cannot  afterwards  hold  the  wife.5 

(cc\  Representations  and  Admissions.  —  The  rule  that  the  statements,  representa- 
tions, and  admissions  of  an  agent  in  the  course  and  scope  of  the  agency  are 
binding  on  the  principal6  apply  in  the  case  of  the  agency  of  a  husband  for 
his  wife.7 

(dd)  Torts  and  Frauds  of  Husband.  —  A  married  woman  is  liable  for  the  torts 
and  frauds  of  her  husband  while  acting  as  her  agent,  in  accordance  with  the 
general  rules  of  agency  in  this  particular. 8  Thus,  where  a  husband  negotiates 
a  sale  or  other  transaction  as  the  agent  of  his  wife,  and  during  the  progress  of 
the  negotiation  makes  false  representations,  she  is  as  fully  liable  for  them  as 
if  she  had  made  them  herself,  because  she  cannot  retain  the  benefit  of  her 
agent's  negotiations  and  yet  repudiate  the  means  by  which  they  were  obtained.9 

1.  Fraud  or  Neglect  of  Duty.  —  Montgomery  Missouri.  —  Keating  v.  Korfhage,  88  Mo.  524. 
First  Nat.  Bank  v.  Nelson,  106  Ala.  535;  Cohen  New  York.  —  Miller  v.  Hunt,  1  Hun  (N.  Y.) 
v.  O'Conner,  8  Alb.  L.  J.  189.  See  also,  as  to  491  ;  Freiberg  v.  Branigan,  18  Hun  (N.  Y.)  344. 
the  general  principle,  the  title  Sales,  vol.  24,  Wife  Liable  for  Fees  of  Attorneys  Employed  by 
p.  1165.     .  Husband.  —  Owen  v.  Cawley,  42  Barb.  (N.  Y.) 

Thus,  in  Keith  v.  Keith,  26  Kan.  26,  a  wo-  105,  affirmed  36  N.  Y.  600. 

man  intrusted  to  her  husband  the  defense  of  Actual  Notice  to  the  Wife  of  the  debt  incurred 

an  action  which  had  been  brought  against  her,  by  her  husband  as  her  agent  is  not  necessary 

and  he  not  only  neglected  to  protect  his  wife's  in  order  to  render  her  liable  therefor.  Heustis 

interests,  but  without  authority  from  her  and  v.  Kennedy,  23  111.  App.  42. 

without  her  knowledge  caused  an  answer  to  3.  Instructions  Limiting  Authority.  —  McMul- 

be  filed  in  his  own  interest.    It  was  held  that  len  v.  Ritchie,  64  Fed.  Rep.  253 ;  Louisville 

the  result  was  her  misfortune  for  which  the  Coffin  Co.  v.  Stockes,  78  Ala.  372;  Bates  v. 

plaintiff  in  the  action  was  not  responsible,  and  Holladay,  31  Mo.  App.  162;  Treman  v.  Allen, 

that  a  judgment  in  favor  of  the  plaintiff  would  15  Hun  (N.  Y.)  4. 

not  be  disturbed  because  of  the  husband's  mis-  4,  Undisclosed   Agency.  —  Miller  v.  Watt,  70 

conduct  and  neglect  of  duty.  Ga.   385  ;   Brooks  v.   Barkley,   72   Miss.   320 ; 

Conversion  of  Money  Borrowed  for  Wife's  Use.—  Adolff  v.  Schmitt,  (Buffalo  Super.  Ct.  Gen.  T.) 

Where  the   husband  is  authorized  to  borrow  13  Misc.  (N.  Y.)  623. 

money  for  his  wife  and  to  give  notes  in  her  5.  Election   to   Hold  Husband  Personally.  — 

name,  she  is  liable  on  such  notes  though  the  Jones  v.  JEtna  Ins.  Co.,  14  Conn.  501.    And  see 

husband  converted  the  borrowed  money  to  his  generally  the  title  Agency,  vol.  1,  p.  1138. 

own  use.    Bouck  v.  Enos,  61  Wis.  660.    Com-  6.  See  the  title  Agency,  vol.  1,  p.  1143. 

pare  Bogert  v.  Gulick,  (Supm.  Ct.  Gen.  T.)  45  7.  Representations  and  Admissions  by  Husband 

How.  Pr.  (N.  Y.)  385.    See  also  infra,  this  sub-  as  Wife's  Agent.  —  Leland  v.  Collver,  34  Mich, 

division,  Torts  and  Frauds  of  Husband.  418;  Morris  v.  Posner,  m  Iowa  335. 

2.  Agency  Disclosed — Liability  of  Wife  on  Con-  As  to  Fraudulent  Representations,  see  infra. 
tra3ts — Alabama.  —  Crampton  v.  Prince,  83  this  subdivision,  Torts  and  Frauds  of  Husband. 
Ala.  246,  3  Am.  St.  Rep.  718.  8.  For  a  Full  Discussion  as  to  the  liability  of 

Illinois.  —  Booth  v.  Wiley,  102  111.  84.  a  principal  for  the  torts  of  his  agent,  see  the 

Kentucky.  —  Beckett  v.  Sawyers,  91  Ky.  106.  title  Agency,  vol.  1,  p.  1151  et  seq.    See  also 

Michigan.  ■ — Luebe  v.  Thorpe,  94  Mich.  268.  the  title  Husband  and  Wife,  vol.  15.  p.  900. 

Mississippi.  —  Coleman  v.  Semmes,  56  Miss.  9,  False  Representations  by  Husband  as  Ageut. 

321;  Gross  v.  Pigg,  73  Miss.  286.  — Knappen  v.  Freeman,  47  Minn.  491;  Krumm 
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Usury.  —  It  seems  to  be  well  settled  that  where  an  agent  for  loaning  money 
takes  a  bonus  or  commission  to  himself  beyond  the  legal  rate  of  interest  with- 
out the  knowledge,  authority,  or  consent  of  his  principal,  it  does  not  make 
the  transaction  usurious,1  and  this  rule  is  applicable  to  the  case  of  the  agency 
of  a  husband  for  his  wife  in  making  a  loan.3 

Wrongful  Attachment.  —  A  married  woman  is  also  liable  for  a  wrongful 
attachment  sued  out  by  her  husband  as  her  agent.3 

(«)  Notice  to  Husband-  —  Notice  to  a  husband  who  is  his  wife's  agent,  which 
relates  to  the  business  in  which  he  is  engaged  as  such  agent,  is  notice  to  the 
wife,J  as  in  other  cases  of  agency.5 

bb.  Of  Third  Persons  to  Wife.  —  Persons  who  deal  with  a  husband  acting  as 
the  agent  of  his  wife  in  respect  to  her  separate  property  or  business  become 
liable  to  her  in  consequence  of  such  dealings,  according  to  the  rule  applicable 
to  agencies  in  general.6 

cc.  Of  Husband  to  Third  Persons.  —  The  general  rule  is  that  a  person  incurs 
no  personal  liability  in  consequence  of  acts  done  or  contracts  made  by  him 
avowedly  as  the  agent  for  a  known  principal  and  within  the  scope  of  his 
authority  as  such  agent,  though  there  are  some  exceptions  to  this  rule.  If, 
however,  he  acts  without  authority  or  does  not  disclose  the  fact  of  his  agency, 
he  becomes  personally  liable.7  These  rules  are  applicable  where  a  husband 
acts  as  agent  of  his  wife  as  well  as  in  other  cases  of  agency,  and  accordingly, 
so  far  as  a  husband  is  the  duly  authorized  agent. of  his  wife  and  his  dealings 
are  in  that  capacity  and  are  known  to  be  such,  he  does  not  incur  any  personal 
liability.8  But  he  is  personally  liable  in  respect  to  all  transactions  in  which, 
without  authority,  he  assumes  to  act  for  his  wife,9  or  where  he  exceeds  his 
authority,10  or  makes,  as  agent  for  his  wife,  a  contract  which  she  is  incapable 
of  making.11 

(d)  Compensation  for  Husband's  Services  —  aa.  Rights  of  Husband.  —  A  married  woman 


v.  Beach,  96  N.  Y.  398 ;  Du  Flon  v.  Powers, 
(Brooklyn  City  Ct.  Spec.  T.)  14  Abb.  Pr.  N.  S. 
(N.  Y.)  391  ;  Graves  v.  Spier,  58  Barb.  (N.  Y.) 
349;  Fox  v.  Zimmerman,  77  Wis.  414.  And  see 
the  title  Agency,  vol.  1,  p.  11 59. 

1.  See  the  title  Agency,  vol.  1,  pp.  1035,  1152. 

2.  Usury  by  Husband  Without  Wife's  Authority. 
—  Brigham  v.  Myers,  51  Iowa  397,  wherein  it 
was  held  that  the  wife  could  not  be  charged 
with  knowledge  of  the  usury  against  the  denial 
of  both  herself  and  her  husband. 

3.  Wrongful  Attachment  by  Husband. —  By- 
ford  v.  Girton,  90  Iowa  661. 

4.  Notice  to  Husband  —  United  States.  — 
Graham  v.  Stark,  3  Ben.  (U.  S.)  520,  10  Fed. 
Cas.  No.  5,676 ;  Jones  v.  Van  Doren,  42  Fed. 
Rep.  476. 

Alabama.  —  White  v.  King,  53  Ala.  162; 
Goodbar  v.  Daniel,  88  Ala.  583,  16  Am.  St. 
Rep.  76. 

Connecticut.  —  Cranston  v.  Lincoln,  52  Conn. 
73.  52  Am.  Rep.  560. 

Iowa.  —  Furman  v.  Chicago,  etc.,  R.  Co., 
68  Iowa  219;  McMaken  v.  Niles,  91  Iowa 
628. 

Maryland.  —  Jarden  v.  Pumphrey,  36  Md.  361. 

Michigan.  —  Leland  v.  Collver,  34  Mich.  418; 
Cox  v.  Cayan,  117  Mich.  599,  72  Am.  St.  Rep. 
S85. 

Minnesota.  —  Bowers  v.  Mayo,  32  Minn.  241  ; 
Tilleny  v.  Wolverton,  50  Minn.  419. 

Extent  of  Rule.  —  Notice  to  a  husband  as  the 
agent  of  his  wife  binds  her  only  in  so  far  as  he 
acts  as  her  agent.  Chew  v.  Henrietta  Min., 
etc.,  Co.,  2  Fed.  Rep.  5. 


If  the  Husband  Is  Acting  Against  His  Wife's 
Interest,  and  this  is  known  to  the  person  with 
whom  he  is  dealing,  notice  to  him  will  not  be 
imputed  to  her.    Ames  v.  Hilton,  70  Me.  36. 

5.  For  a  Full  Discussion  as  to  the  effect  of  no- 
tice to  an  agent,  see  the  title  Agency,  vol.  1, 
p.  1 144  et  seq. 

6.  Liability  of  Third  Persons  to  Wife.  —  Bank 
of  University  v.  Bell,  65  Ga.  528 ;  McBain  v. 
Seligman,  58  Mich.  294  ;  Hoffman  v.  Treadwell, 
2  Thomp.  &  C.  (N.  Y.)  57;  Bates  v.  Brockport 
First  Nat.  Bank,  89  N.  Y.  286,  affirming  23  Hun 
(N.  Y.)  420;  Tucker  v.  Bradley,  33  Vt.  324. 
And  see  generally  the  title  Agency,  vol.  1,  p. 
1 168  et  seq. 

7.  See  the  title  Agency,  vol.  1,  p.  1119  et  seq. 

8.  Husband  Not  Personally  Liable  on  Transac- 
tions as  Known  Agent  of  Wife. —  Taylor  v.  Shel- 
ton,  30  Conn.  122  ;  Baer  v.  Bonynge,  147  N.  Y. 
393;  Hayden  v.  Post,  (N.  Y.  City  Ct.  Gen.  T.) 
12  Misc.  (N.  Y.)  204. 

9.  Contracts  Not  Authorized  by  Wife.  —  Rudd 
v.  Peters,  41  Ark.  177;  Jarvis  v.  Schaefer,  105 
N.  Y.  289. 

10.  Acts  in  Excess  of  Authority.  —  Berry  v. 

Brown.  107  N.  Y.  659. 

11.  Contracts  Not  Within  Capacity  of  Wife. — 

Thus,  under  the  Alabama  statute,  a  married 
woman  is  incapable  of  binding  herself  or  her 
separate  estate  by  subscribing  to  the  stock  of  a 
corporation,  and  if  her  husband  makes  such  a 
subscription,  as  agent  for  her,  he  incurs  person- 
ally the  additional  liability  imposed  by  law  on 
stockholders.  National  Commercial  Bank  v. 
McDonnell,  92  Ala.  387. 
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who  employs  her  husband  as  her  agent  may  lawfully  agree  to  compensate  him 
for  his  services,1  and  she  may  voluntarily  pay  the  agreed  amount  without 
furnishing  any  legal  or  just  cause  for  complaint  on  the  part  of  her  other 
creditors;*2  and  even  though  the  husband  may  be  unable  to  maintain  an  action 
against  her  for  the  agreed  compensation,  yet  in  a  suit  by  her  to  compel  him 
to  account,  as  such  agent,  credit  may  be  allowed  to  him  for  the  amount  of 
compensation  due  to  him.3 

bb.  Rights  of  Husband's  Creditors.  —  Where  the  Wife  Has  Expressly  Agreed  to  Pay  Her 
Husband  for  His  Services  as  her  agent,  it  is  held  that  a  valid  indebtedness  to  him 
arises  which  his  creditors  may  enforce  against  her  in  satisfaction  of  their 
claims.4 

Where  There  Is  No  Express  Agreement  for  Compensation  the  authorities  differ  as  to 
the  rights  of  the  husband's  creditors.  The  preponderance  of  authority  is 
that  in  such  a  case  the  wife  incurs  no  liability  to  them,  because  a  creditor  has 
no  claim  on  the  services  of  his  debtor.  A  creditor  cannot  compel  his  debtor 
to  work  and  earn  wages  for  the  payment  of  the  debt,  and  hence  is  not 
defrauded  if  the  debtor  chooses  to  give  away  his  services  by  working  gratui- 
tously for  another.  A  husband  may,  therefore,  in  the  management  of  his 
wife's  separate  property  or  business,  work  for  her  as  any  other  person  might, 
without  compensation,  and  his  creditors  do  not  thereby  gain  any  rights 
against  the  wife  or  her  property.5  There  are  cases,  however,  holding  that 
where  the  husband,  by  his  labor  and  skill,  while  acting  as  agent  for  his  wife, 
increases  her  capital,  such  increase  is  not  the  wife's  property,  but  the  proceeds 
of  the  husband's  labor  and  skill,  which  creditors  have  a  right  to  claim.6 

(e)  Ratification  of  Husband's  Acts.  —  It  is  well  settled  that  the  wife  may  adopt  or 
ratify  acts  done  or  contracts  made  by  her  husband  in  respect  to  her  separate 
estate  without  authority,  and  that  in  case  of  such  ratification  she  is  as  fully 
bound  as  if  her  husband  had  been  her  duly  authorized  agent  in  the  first 
instance.7  As  in  other  cases  of  agency,  a  ratification  may  be  effected  by 
acquiescence  s  or  acceptance  and  retention  of  the  benefits  of  the  husband's 

1.  Right  of  Husband  to  Receive  Compensation.  Canada. — Arnoldi    v.    Stewart,    17  Quebec 

■ — Patten  v.  Patten,  75  111.  446;  Kingman  v.  Super.  Ct.  252. 

Frank,  33  Hun  (N.  Y.)  472;  Noyes  v.  Blake-  6.  Creditor  Held  Entitled  to  Value  of  Husband's 

man,  (Supm.  Ct.  Spec.  T.)  2  Code  Rep.  (N.  Services.  —  Guill  v.  Hanny,   1   111.  App.  490; 

Y.)  18.  Glidden  v.  Taylor,  16  Ohio  St.  510,  91  Am. 

2.  Payment  of  Wages  to  Husband  Not  Wrong  Dec.  98;  Penn  v.  Whitehead,  17  Gratt.  (Va.) 
to  Wife's  Creditors.  —  Buffalo  Third  Nat.  Bank  503,  94  Am.  Dec.  478;  Catlett  v.  Alsop,  99  Va. 
v.  Guenther,  123  N.  Y.  576,  20  Am.  St.  Rep.  687.  See  also  supra,  this  title,  What  Property 
780.  Statutes  Include. 

3.  Allowance  to  Husband  on  Accounting.  —  Insolvency  of  Husband  —  Device  to  Evade 
Patten  v.  Patten,  75  111.  446.  Creditors.  — Hyde  v.  Frey,  28  Fed.  Rep.  819. 

4.  Enforcement  by  Husband's  Creditors  of  Agree-  7.  Ratification  by  Wife.  —  Berry  v.  Seawell, 
ment  to  Pay  for  His  Services.  —  Kingman  v.  (C.  C.  A.)  65  Fed.  Rep.  742;  Allen  v.  Seawell, 
Frank,  33  Hun  (N.  Y.)  472.  (C.  C.  A.)  70  Fed.  Rep.  561  ;  Merrill  v.  Parker, 

5.  Gratuitous  Services  of  Husband  —  Indiana.  112  Mass.  250;  Marts  v.  Cumberland  Mut.  F. 
—  Cooper  v.  Ham,  49  Ind.  393.  Ins.  Co.,  44  N.  J.  L.  478;  Wilcox,  etc.,  Sewing 

Kentucky.  —  Hayner  v.  McKee,   (Ky.  1903)  Mach.  Co.  v.  Elliott,  14  Hun  (N.  Y.)  16. 

72  S.  W.  Rep.  347.  8.  Ratification   by   Acquiescence — Florida. — 

New  York.  —  Buckley  v.  Wells,  33  N.  Y.  519,  Springfield  Co.  v.  Ely,  (Fla.  1902)  32  So.  Rep. 

reversing    42    Barb.    (N.    Y.)    569;    Gage    v.  892. 

Dauchy,  34  N.  Y.  293;  Abbey  v.  Deyo,  44  N.  Illinois.  —  Foval  v.  Stahl,  25  111.  App.  143. 

Y.  346;  Lynn  v.  Smith,  35  Hun  (N.  Y.)  275;  Missouri.  —  Fischer  v.  Anslyn,  30  Mo.  App. 

O'Leary  v.  Walter,   (Brooklyn  City  Ct.  Gen.  316. 

T.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  446.  Neiv  York.  — Dort  v.  Nicken,  130  N.  Y.  637, 

Oregon.  —  King  v.  Voos,  14  Oregon  91.  reversing  54  Hun  (N.  Y.)  74;  Fowler  v.  Trull, 

Pennsylvania.  —  Spering  v.  Laughlin,  113  Pa.  1  Hun  (N.  Y.)  409. 

St.  213.  Rhode  Island.  —  Supreme  Assembly,  etc.,  v. 

West  Virginia.  —  Miller  v.  Peck,  18  W.  Va.  Campbell,  17  R.  I.  402. 

81.  South  Carolina.  —  Charles  v.  Coker,  2  S.  Car. 

Wisconsin.  —  Feller  v.  Alden,  23  Wis.  301,  122;  Scottish  American  Mortg.  Co.  v.  Deas,  35 

99  Am.  Rep.  173;  Dayton  v.  Walsh,  47  Wis.  S.  Car.  42,  28  Am.  St.  Rep.  832. 

113,  32  Am.  Rep.  757;  Mayers  v.  Kaiser,  85  The  General  Rule  is  that  the  principal  must  dis- 

Wis.  382,  39  Am.  St.  Rep.  849.  sent  within  a  reasonable  time  after  knowledge 
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dealings.1  But  in  order  that  such  conduct  or  acts  may  operate  as  a  ratifica- 
tion, it  is  essential  that  the  wife  should  have  full  knowledge  of  all  the  facts2 
and  a  reasonable  opportunity  to  repudiate  the  transaction.3 

Void  Acts.  —  It  is  a  general  rule  that  acts  which  are  absolutely  null  and  void 
cannot  be  ratified,4  and  therefore,  if  the  husband,  as  agent  of  his  wife,  does 
any  act  which  she  has  not  the  legal  capacity  to  do  personally,  she  cannot 
ratify  such  act.5 

Effect  of  Ratification  as  to  Intervening  Rights  of  Third  Persons.  —  It  has  been  held 
that  where  a  husband,  without  authority,  sells  goods  belonging  to  his  wife, 
and  her  creditors  afterwards  levy  an  attachment  on  the  goods,  she  cannot 
then  ratify  the  sale  so  as  to  defeat  the  attachment;6  and  so,  too,  where  the 
wife  gives  a  lease  of  her  land,  she  cannot  afterwards,  to  the  prejudice  of  the 
rights  of  her  lessee,  ratify  a  prior  lease  of  the  same  land  made  by  her  husband 
without  authority  from  her.7 

The  Evidence  necessary  to  establish  a  ratification  by  the  wife  of  a  contract 
made  by  her  husband  as  her  agent  must  be  of  a  stronger  and  more  satisfactory 
character  than  that  required  to  establish  a  ratification  in  other  cases  of  agency, 
because  a  wife  is  in  fact,  if  not  in  law,  under  the  control  of  and  subordinate 
to  her  husband,  and  neither  good  law  nor  sound  reason  will  require  the  wife 
to  destroy  the  peace  of  her  family  and  endanger  the  marriage  relation  by 
hostile  conduct  towards  her  husband,  in  order  to  save  her  property  from 
liability  for  his  unauthorized  contracts.8 

(f)  Termination  of  Agency.  —  The  agency  of  a  husband  for  his  wife  may  be 
terminated  by  her  death,9  insanity,10  or  generally  as  an  agency  between  other 
persons  may  be  terminated."  The  liability  of  the  wife  for  the  acts  of  her  hus- 
band may  continue  notwithstanding  the  termination  of  the  agency,  unless 
notice  is  given  that  the  agency  has  terminated.12 


of  the  act  on  the  part  of  the  agent,  or  an  as- 
sent will  be  presumed.  Stilwell  v.  Mutual  L. 
Ins.  Co.,  72  N.  Y.  392. 

1.  Ratification  by  Accepting  Benefits.  —  Prall 
v.  Richards,  9  Colo.  App.  165;  American  Ex- 
press Co.  v.  Lankford,  2  Ind.  Ter.  18;  Hall  v. 
Hooper,  47  Neb.  1 1 1 . 

What  Constitutes  Acceptance  of  Benefit.  —  A 
cow.  belonging  to  a  married  woman,  was  sold 
by  her  husband,  without  authority  from  her. 
He  threw  into  her  lap  a  part  of  the  money  re- 
ceived, told  her  he  had  made  the  sale,  went 
away  and  did  not  return  for  some  days.  She 
kept  the  money  until  he  came  back,  when,  at 
her  request,  he  gave  her  a  sufficient  sum  in  addi- 
tion to  enable  her  to  offer  to  return  to  the  pur- 
chaser the  price  of  the  cow.  It  was  held  that 
there  was  no  acceptance  by  her  of  the  benefits 
of  the  transaction  from  which  an  inference  of 
ratification  might  arise. 

2.  Knowledge  of  Facts.  —  Brown  v.  Wright,  58 
Ark.  20;  Prall  v.  Richards,  9  Colo.  App.  165; 
l.add  v.  Hildebrant,  27  Wis.  135,  9  Am.  Rep. 
445- 

3.  Opportunity  to   Repudiate  Transaction.  — 

Stilwell  v.  Mutual  L.  Ins.  Co.,  72  N.  Y.  385  ; 
Ladd  v.  Hildebrant,  27  Wis.  135,  9  Am.  Rep.  445. 

Thus,  where  a  woman  supplied  her  husband 
with  money  to  buy  lumber  for  her  house,  and  he 
bought  the  lumber  on  credit  instead  of  paying 
cash,  no  inference  of  ratification  of  his  un- 
authorized act  can  be  drawn  from  the  fact  that 
the  wife  knew  that  the  lumber  was  used  in  her 
house,  unless  she  also  knew  that  it  had  not  been 
paid  for.    Young  v.  Swan.  100  Iowa  323. 

4.  Void  Acts  of  Agent  Not  Capable  of  Ratification. 
—  See  the  title  Agency,  vol.  1,  p.  1184. 


Void  Acts  of  Husband  as  Agent. —  Rawlings  v. 
Neal,  126  N.  Car.  271. 

Lease  by  Husband  of  Wife's  Land. —  In  Jack- 
son v.  Holloway,  7  Johns.  (N.  Y.)  81,  it  was 
said  obiter  that  where  a  husband  executes  a 
lease  of  his  wife's  land  and  the  wife  is  not  a 
party  to  the  lease,  it  is  void  as  to  her,  and  there- 
fore is  not  ratified  by  her  acceptance  of  rent 
after  the  husband's  death.  And  see  generally 
the  title  Agency,  vol.  1,  p.  1187. 

5.  Acts  Not  Within  Capacity  of  Wife.  — 
Thus,  inasmuch  as  a  married  woman  cannot, 
under  the  Georgia  statute,  sell  her  separate  es- 
tate to  a  creditor  of  her  husband  in  extinguish- 
ment of  the  husband's  debts,  she  cannot  ratify 
such  a  sale  by  her  husband  as  her  agent.  Grant 
v.  Miller.  107  Ga.  804. 

6.  Ratification  as  Affecting  Intervening  Rights 
of  Third  Persons. —  Newburn  v.  Woods,  52  Mich. 
6 io.  But  in  this  case  Judge  Cooley  thought 
that  only  the  wife  could  question  the  validity 
of  the  sale. 

7.  Jackson  v.  Holloway,  7  Joh«s.  (N.  Y.)  81. 

8.  Evidence  of  Ratification. — McLaren  v.  Hall, 
26  Iowa  297.  See  also  Weughtal  v.  Kane,  108 
Iowa  268. 

9.  Termination  of  Agency  by  Wife's  Death.  — 

Winstell  v.  Hehl,  6  Bush  (Ky.)  58;  Gibbs  v. 
Bunch.  63  Miss.  47. 

10.  Insanity  of  Wife. —  Thompson  v.  Wiggins, 
109  N.  Car.  508. 

11.  For  a  Full  Discussion  as  to  the  modes  of  ter- 
minating an  agency  in  general  see  the  title 
Agency,  vol.  1,  p.  1215  et  seq. 

12.  Notice  of  Revocation. —  Foster  v.  Jones,  78 
Ga.  150;  Bodine  v.  Killeen,  53  N.  Y.  93.  And 
see  the  title  Agency,  vol.  1,  p.  1220. 
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2.  Sole  Trader  as  to  Separate  Estate  —  a.  Rights  and  Liabilities  at  Com- 
mon Law.  —  At  common  law  a  married  woman  could  not  bind  her  separate 
estate  by  contract,  and  consequently  could  not  make  her  property  liable  to 
creditors  in  carrying  on  business  as  a  sole  trader.1 

By  the  Custom  of  London  a  married  woman  could  carry  on  trade  apart  from  her 
husband,  her  separate  effects  being  liable  at  law  to  her  creditors,  and  she 
was  charged  as  a  feme  sole  "  concerning  everything  that  toucheth  her  craft."2 

b.  Rights  and  Liabilities  in  Equity.  —  Since  a  married  woman  who 
has  a  separate  estate  is  regarded  in  equity  as  a  feme  sole  as  to  such  estate,  it 
may  be  said,  as  a  general  rule,  that  she  may  dispose  of  it  and  make  it  liable 
for  her  debts,  subject  to  such  lawful  restrictions  as  may  be  imposed  upon  her 
by  the  instrument  creating  the  estate;  and  to  the  extent  of  her  power  of  dis- 
position over  her  separate  estate  she  may,  at  least  with  the  consent  of  her 
husband,  engage  in  trade  and  make  her  separate  estate  liable  for  debts  incurred 
in  conducting  the  business.3 

c.  Rights  and  Liabilities  under  Statutes.  —  Statutes  have  been 
enacted  in  many  jurisdictions  authorizing  a  married  woman  to  carry  on  busi- 
ness as  a  sole  trader  as  to  her  separate  estate  on  her  own  separate  account, 
making  the  earnings  received  therefrom  her  own  property,  free  from  the 
control  of  the  husband  and  his  creditors.4 

Married  Woman  Considered  Feme  Sole  in  Respect  to  Separate  Property.  —  Because  of  the 
diversity  of  legislation  and  the  judicial  construction  thereof,  it  is  impossible 
to  state  any  general  rule  governing  the  rights  and  liabilities  of  a  married 
woman  carrying  on  trade,  applicable  to  all  jurisdictions,  but  the  tendency  of 
legislation  and  judicial  construction  is  to  place  a  married  woman  on  the  same 
footing  as  other  sui  juris  persons,  and  to  invest  her  with  the  rights,  powers, 
and  privileges  of  a  feme  sole  in  respect  to  her  separate  business,5  consequently 
she  may  sue  and  be  sued,6  borrow  money,7  execute  promissory  notes,8 


1.  Sole  Trader  —  Common-law  Rule.  —  Clayton 
v .  Adams,  6  T.  R.  604  ;  Johnson  v.  Johnson,  4 
Harr.  (Del.)  171  ;  Bradstreet  v.  Baer,  41  Md. 
19;  Carey  v.  Burruss,  20  W.  Va.  571,  43  Am. 
Rep.  790. 

2.  Custom  of  London.  —  Clayton  v.  Adams,  6 
T.  R.  604;  Lavie  v.  Phillips,  3  Burr.  1776.  See 
also  the  title  Husband  and  Wife,  vol.  15,  p.  795. 

3.  Sole  Trader  as  to  Separate  Estate.  — .Clay- 
ton v.  Adams,  6  T.  R.  604  ;  Blumer  v.  Pollak, 
18  Fla.  707;  Partridge  v.  Storker,  36  Vt.  107; 
Penn  v.  Whitehead.  17  Gratt.  (Va.)  503,  94 
Am.  Dec.  478 ;  Burnett  v.  Hawpe,  25  Gratt. 
(Va.)  481  ;  Greensboro  Bank  v.  Chambers,  30 
Gratt.  (Va.)  202,  32  Am.  Rep.  661  ;  Bain  v. 
Buff,  76  Va.  371  ;  Mauzy  v.  Mauzy,  79  Va.  537; 
Todd  v.  Lee,  15  Wis.  365,  16  Wis.  480.  See 
also  Hackett  v,  Metcalfe,  6  Bush  (Ky.)  352; 
Quassaic  Nat.  Bank  v.  Waddell,  1  Hun  (N.  Y.) 
125;  Carey  v.  Burruss,  20  W.  Va.  571,  43  Am. 
Rep.  790. 

Consent  of  Husband  Necessary  to  Wife  Carrying 
On  Trade. —  Freeman  v.  Orser,  5  Duer  (N.  Y.) 
476.  See  Tillman  v.  Shackleton,  15  Mich.  447, 
93  Am.  Dec.  198;  Todd  v.  Lee,  15  Wis.  365,  16 
Wis.  480.  See  Penn  v.  Whitehead,  17  Gratt. 
(Va.)  503,  94  Am.  Dec.  478. 

4.  Sole  Traders  by  Statutory  Authorization.  — 
Wolf  v.  Duvall,  (Ark.  1890)  13  S.  W.  Rep.  728; 
Hickey  v.  Thompson,  52  Ark.  234 ;  Bradstreet 
v.  Baer,  41  Md.  19;  Van  Rheeden  v.  Bush,  44 
Mo.  App.  283  ;  Quassaic  Nat.  Bank  v.  Waddell, 
1  Hun  (N.  Y.)  125;  Noel  v.  Kinney,  106  N.  Y. 
74,  60  Am.  Rep.  423  ;  Nash  v.  Mitchell,  71  N.  Y. 
199,  27  Am.  Rep.  38;  Frecking  v.  Rolland,  53 


N.  Y.  422;  Fisher  v.  McMahon,  4  Ohio  Dec. 
(Reprint)  93,  1  Cleve.  L.  Rep.  22;  Wishart  v. 
McManus,  1  Manitoba  213;  Velie  v.  Rutherford, 
8  Manitoba  168;  Berry  v.  Zeiss,  32  U.  C.  C.  P. 

231. 

Husband  Enjoined  from  Interfering  with  Wife's 
Separate  Business.  —  Donnelly  v.  Donnelly,  9  Ont. 

673- 

5.  Wolf  v.  Duvall,  (Ark.  1890)  13  S.  W.  Rep. 
728  ;  Hickey  v.  Thompson,  52  Ark.  234;  Camden 
v.  Mullen,  29  Cal.  565;  Wallace  v.  Rowley,  91 
Ind.  586;  Noel  v.  Kinney,  106  N.  Y.  74,  60  Am. 
Rep.  423;  Frecking  v.  Rolland,  53  N.  Y.  422; 
Berry  v.  Zeiss,  32  U.  C.  C.  P.  231.  See  also 
Sidway  v.  Nichol,  62  Ark.  146. 

6.  May  Sue  and  Be  Sued.  —  Trieber  v.  Stover, 
30  Ark.  727  ;  Hickey  v.  Thompson,  52  Ark.  234  ; 
Camden  v.  Mullen,  29  Cal.  565 ;  Emerson  v. 
Clayton,  32  111.  493  ;  Brackett  v.  Drew,  20  N.  H. 
441;  Wishart  v.  McManus.  1  Manitoba  213; 
Velie  v.  Rutherford,  8  Manitoba  168. 

Where  a  Wife  Had  No  Property  and  Did  Not 
Carry  On  a  Separate  Trade,  it  was  held  that  she 
was  not  bound  for  goods  sold  and  delivered. 
Wood  v.  Sanchey,  3  Daly  (N.  Y.)  197. 

Requisites  Necessary  to  Recovery  Against 
Married  Woman  and  to  Make  Separate  Estate 
Liable.  —  Wood  v.  Sanchey,  3  Daly  (N.  Y.)  197. 

Liability  Limited  to  Engagements  Convenient  to 
Use  of  Separate  Estate  or  Business.  —  Emerson- 
Talcott  Co.  v.  Knapp,  90  Wis.  34. 

7.  Borrowing  Money.  —  Frecking  v.  Rolland, 
53  N.  Y.  422. 

8.  Making  Promissory  Notes.  —  Camden  v. 
Mullen,  29  Cal.  565. 
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and  confess  judgments  with  the  same  effect  as  if  unmarried.1 

Power  Conferred  to  Be  Sole  Trader  under  Special  Circumstances.  —  In  some  jurisdictions 
statutes  have  been  passed  authorizing  a  married  woman  to  be  a  sole  trader 
whenever  her  husband,  from  drunkenness,  profligacy,  or  other  cause,  shall 
neglect  or  refuse  to  provide  for  her,  or  shall  desert  or  abandon  her.2 

Decree  of  Court  Authorizing  Married  Woman  to  Be  Sole  Trader.  —  Statutes  have  been 
enacted  in  some  states  empowering  a  married  woman  to  be  a  sole  trader  upon 
a  decree  of  the  court.3 

d.  Construction  of  Statutes.  —  It  has  been  held  that  the  words 
"  carry  on  business  in  a  statute  providing  that  whenever  any  married  woman 
shall  carry  on  business  she  shall  be  liable,  etc.,  mean  that  she  must  be  pursu- 
ing a  continuous  business  as  an  employment,  embracing  many  transactions, 
to  the  carrying  on  of  which  she  devotes  a  considerable  portion  of  her  time;4 
that  the  word  "earnings"  in  a  statute  giving  to  a  married  woman  the  earnings 
acquired  by  her  in  carrying  on  trade  means  "acquisitions ;"  5  also  that  the 
words  "  a  married  woman  "  mean  a  woman  married  before  or  after  the  passage 
of  the  act.6 

Farming.  —  A  statute  which  authorizes  married  women  to  carry  on  any 
trade  or  business  authorizes  farming.7 

Under  a  Statute  Making  "  Every  Married  Woman  Carrying  On  a  Trade  "  Subject  to  the  Bank- 
ruptcy Law,  it  has  been  held  that  a  woman  may  be  made  a  bankrupt  after  giving 
up  business  in  respect  to  debts  contracted  while  in  business.8 

e.  Business  of  Wife  and  Husband  Together.  —  Since  a  married 
woman  could  not  at  common  law  make  a  valid  contract,  she  could  not  form 
a  partnership  whereby  her  estate  could  be  subjected  to  partnership  debts,9  and 
even  under  later  legislation  authorizing  a  married  woman  to  enter  into  con- 
tractual relations  in  reference  to  her  separate  estate,  it  has  been  held  that  she 
could  not  form  a  partnership  with  her  husband  and  thereby  charge  her  estate.10 

/.  Whether  Business  Belongs  to  Wife  as  Against  Husband's 
CREDITORS. — Where  both  husband  and  wife  participate  in  carrying  on  a 
business,  the  question  whether  the  profits  or  the  stock  of  the  business  attached 
as  that  of  the  husband  belong  to  the  husband  or  to  the  wife  has  been  held  to 
be  one  of  fact,  depending  on  whether  the  wife  bona  fide  carries  on  and  owns 
the  business  separate  and  apart  from  her  husband,  and  whether  the  husband 
bona  fide  acts  merely  as  her  agent.11 

1.  Confession  of  Judgments.  —  Canandaigua  Carey  v.  Burruss,  20  W.  Va.  571,  43  Am.  Rep. 
First  Nat.  Bank  v.  Garlinghouse,  53  Barb.  (N.  790. 

Y.)  615.  10.  Partnership  with  Husband  Not  Authorized  by 

2.  See  the  title  Husband  and  Wife,  vol.  15,  Statute.  —  Montgomery  v.  Sprankle,  31  Ind. 
p.  796.  113;  Haggett  v.  Hurley,  91  Me.  542;  Bradstreet 

3.  See  the  title  Husband  and  Wife,  vol.  15,  v.  Baer,  41  Md.  19;  Lord  v.  Parker,  3  Allen 
p.  797-  (Mass.)   127;  Board  of  Trade  v.  Hayden.  4 

Status  Acquired  by  Decree  of  Court  Not  Recog-  Wash.  542;  Carey  v.  Burruss,  20  W.  Va.  571, 

nized  in  Another  State.  —  Walling  v.  Christian,  43  Am.  Rep.  790.    Compare  Schlapback  v.  Long, 

etc.,  Grocery  Co.,  41  Fla.  479.    And  see  infra,  90  Ala.  525;   Schofield  v.  Jones,  85  Ga.  816; 

this  title,  Conflict  of  Laws.  Louisville,  etc.,  R.  Co.  v.  Alexander,  (Ky.  1894) 

4.  Meaning  of  Phrase  "  Carry  On  Business." —  27  S.  W.  Rep.  981;  Lane  v.  Bishop,  65  Vt. 
Holmes  v.  Holmes,  40  Conn.  117.  575. 

5.  "Earnings." — Slaughenwhite  v.  Archibald,  An  agreement  between  husband  and  wife  pro- 
28  Nova  Scotia  359.  viding  for  a  lease  of  premises  and  the  purchase 

6.  "Married  Woman."  —  Harrison  v.  Doug-  of  personal  property  is  not  a  partnership,  and  the 
lass,  40  U.  C.  Q.  B.  410.  wife  may  give  a  mortgage  to  secure  payment. 

7.  Farming.  —  Hickey  v.  Thompson,  52  Ark.  Wineman  v.  Phillips.  93  Mich.  223. 

234.    See  Quassaic  Nat.  Bank  v.  Waddell,  1  11.  Ownership  of  Business  Question  of  Fact. — 

Hun  (N.  Y.)  125.  Lovell  v.  Newton,  4  C.  P.  D.  7  ;  Slingerland  v. 

Single  Acts  of  Farming  Do  Not  Constitute  Busi-  Massey  Mfg.  Co.,  10  Manitoba  21  ;  Merchant's 

ness  of  Farming.  —  Holmes  v.  Holmes,  40  Conn.  Bank  v.  Carley,  8  Manitoba  258  :    Pearce  v. 

"7-  Archibald,  34  Nova  Scotia  543:  Slauenwhite 

8.  Bankruptcy.  —  See  the  title  Insolvency  v.  Archibald,  30  Nova  Scotia  240;  Cooney  v, 
and  Bankrcptcy,  vol.  16,  p.  657.  Sheppard.  23  Ont.  App.  4;  Dominion  Sav.,  etc., 

9.  Partnership  with  Husband  —  Rule  at  Com-  Soc.  v.  Kilroy,  15  Ont.  App.  $7  ;  Dominion 
mon  Law.  —  Bradstreet  v.  Baer,  41   Md.  19;  Loan,  etc.,  Co.  v.  Kilroy,  14  Ont.  468:  Harrison 

379  Volume  XXV. 


Wife's  Rights  and  Liabilities     SEPARA  TE  PROPERTY  as  to  Separate  Estate. 


g.  Filing  and  Recording  Certificate  as  to  Sole  Trader.  —  In 
some  jurisdictions  statutes  have  been  enacted  providing  for  the  filing  and 
recording  by  the  wife  of  a  certificate  or  a  written  declaration  stating  that  she 
is  a  sole  trader,  the  contents  of  which  are  prescribed  by  the  statute,  and  usually 
the  names  of  the  wife  and  husband,  the  nature  of  the  business,  and  the  place 
of  business  are  required  to  be  set  forth.  It  is  necessary  that  a  married  woman 
shall  comply  with  the  statute  in  order  that  she  may  claim  any  property 
employed  in  the  business  as  against  the  husband's  creditors.1 

The  Object  of  a  Statute  Requiring  a  Certificate  to  Be  Filed  for  record  by  the  wife,  in 
order  that  she  may  cany  on  a  business  separate  and  apart  from  her  husband, 
is  to  give  notice  to  persons  dealing  with  the  husband  or  wife,  and  to  afford  to 
them  the  means  of  ascertaining  whether  the  business  carried  on  is  that  of  the 
husband  or  of  the  wife,  and  to  protect  the  wife  from  the  husband's  creditors.2 

Written  Consent  of  Husband  Must  Be  Filed.  —  In  some  jurisdictions  the  statutes 
require  that  the  written  consent  of  the  husband  must  be  filed  with  the  proper 
authorities  in  order  that  the  wife  may  carry  on  a  separate  business.3 

h.  What  Constitutes  Separate  Business  Within  Statute.  —  In 
Massachusetts  it  is  held  that  the  statute  is  not  restricted  in  its  application  to 
cases  in  which  a  married  woman  goes  into  business  as  a  trader  in  the  ordinary 
sense  of  the  word,  and  it  will  include  running  a  farm  4  or  keeping  a  boarding 
house,5  and  it  has  been  held  that  debts  due  to  a  married  woman  for  board 
constitute  property  used  in  carrying  on  the  business,6  but  permitting  a  hus- 
band to  use  horses  and  carriages  in  his  business  is  not  carrying  on  a  business 
by  the  wife,7  and  purchasing  a  sow  with  a  view  to  her  natural  increase  is  not 
a  separate  business  of  raising  pigs.8 

3.  To  Dispose  of  Separate  Property  —  a.  Power  OF  Disposal  in  General 
—  (i)  Equitable  Doctrine  —  (a)  English  Rule.  —  The  established  rule  of  the  Eng- 


v.  Douglass,  40  U.  C.  Q.  B.  410;  Blumer  v. 
Pollak,  18  Fla.  707;  Edelmuth  v.  Wybrant,  (Ky. 
1899)  53  S.  W.  Rep.  528;  National  Bank  v. 
Sprague,  20  N.  J.  Eq.  13;  Duress  v.  Horneffer, 
15  Wis.  195.  See  also  Plenn  v.  Whitehead,  17 
Gratt.  (Va.)  503,  94  Am.  Dec.  478;  Miller  v. 
Peck,  18  W.  Va.  75,  wherein  the  subject  is  fully 
discussed. 

The  Husband  Need  Not  Be  Physically  Absent 

in  order  to  make  the  occupation  separate.  Har- 
rison v.  Douglass,  40  U.  C.  Q.  B.  410.  See  Mur- 
ray v.  McCallum,  8  Ont.  App.  277 ;  Miller  v. 
Peck,  18  W.  Va.  75. 

Running  a  Store  Is  Not  a  Business  Carried  On 
by  the  Wife  where  the  husband  manages  the  en- 
tire concern  and  makes  all  the  contracts.  Camp- 
bell v.  Cole,  7  Ont.  127,  distinguishing  Murray 
v.  McCallum,  8  Ont.  App.  277. 

1.  Filing  and  Recording  Certificate. —  Cam- 
den v.  Mullen,  29  Cal.  565  ;  Abrams  v.  Howard. 
23  Cal.  388:  Reading  v.  Mullen,  31  Cal.  104; 
Stewart  v.  Bishop,  33  Iowa  584 ;  Hackett  v. 
Metcalfe,  6  Bush  (Ky.)  352  ;  Desmond  v.  Young, 
173  Mass.  90  ;  Browning  v.  Carson,  163  Mass. 
255;  Ridley  v.  Knox,  138  Mass.  83;  Chapin  v. 
Kingsbury,  135  Mass.  580;  Snow  v.  Sheldon,  126 
Mass.  332,  30  Am.  Rep.  684 ;  Chapman  v. 
Briggs,  11  Allen  (Mass.)  546;  Feran  v.  Ru- 
dolphsen,  106  Mass.  471  ;  Slauenwhite  v.  Archi- 
bald, 30  Nova  >Scotia  240.  And  see  the  statutes 
of  the  several  states. 

Property  Acquired  by  Wife  Belongs  to  Husband 
if  Statute  Not  Complied  With.  —  Rodenhiser  v. 
Cragg.  27  Nova  Scotia  273. 

In  Massachusetts  the  husband  is  liable  if  the 
certificate  is  not  recorded  and  the  liability  is 


several  and  not  joint.  Browning  v.  Carson,  163 
Mass.  255;  Feran  v.  Rudolphsen,  106  Mass. 
47i. 

In  Quebec  a  married  woman  may  be  subjected 
to  a  penalty  if  she  carries  on  a  business  separate 
from  her  husband  without  filing  a  certificate  for 
record.    Fraser  v.  Marquis,  15  Quebec  Super. 

Ct.  50. 

2.  Object  of  Statute.  —  Stewart  v.  Bishop,  33 

Iowa  584;  Chapman  v.  Briggs,  11  Allen  (Mass.) 
546 ;  Feran  v.  Rudolphsen,  106  Mass.  471  ;  Snow 
v.  Sheldon,  126  Mass.  332,  30  Am.  Rep.  684; 
Chapin  v.  Kingsbury,  135  Mass.  580.  See  Des- 
mond v.  Young,  173  Mass.  90. 

3.  Written  Consent  of  Husband.  —  Strauss  v. 
Schwab,  104  Ala.  669;  Lathrop-Hatten  Lumber 
Co.  v .  Besemer  Sav.  Bank,  96  Ala.  350 ;  Rochon 
v.  Deschamps,  16  Quebec  Super.  Ct.  21  ;  Pearce 
v.  Archibald,  34  Nova  Scotia  543  ;  Slauenwhite  v. 
Archibald,  30  Nova  Scotia  240  ;  Rodenhiser  v. 
Cragg,  27  Nova  Scotia  273 ;  Cook  v.  Hartlen, 
23  Nova  Scotia  170. 

4.  What  Constitutes  Separate  Business  —  Farm- 
ing.—  Snow  v.  Sheldon,  126  Mass.  332,  30  Am. 
Rep.  684. 

5.  Keeping  Boarding  House.  —  Chapman  v. 

Briggs.  11  Allen  (Mass.)  546. 

A  Married  Woman  Was  Held  Liable  for  Goods 
Purchased  in  Running  a  Boarding  House,  even 
though  her  husband  lived  with  her.  Parker  v. 
Simonds,  1  Allen  (Mass.)  258. 

6.  Dawes  v.  Rodier.  125  Mass.  421. 

7.  Permitting  Husband  to  Use  Wife's  Property. 
—  Wheeler  v.  Raymond.  130  Mass.  247. 

8.  Purchase  of  Brood  Animals.  —  Lockwood  v. 
Corey,  150  Mass.  82. 
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lish  cases  is  that  a  married  woman  on  whom  property  is  settled  to  her  separate 
use,  without  any  restraint  on  alienation,  is  regarded  in  equity  as  a  feme  sole 
in  respect  to  such  property,  and  therefore  may  alienate  it  at  pleasure,  either 
by  an  instrument  inter  vivos,  or  by  will,1  without  the  concurrence  of  either 
her  husband  or  trustee.3  At  one  time,  however,  this  rule  was  doubted  and 
denied  as  not  affording  sufficient  protection  to  married  women  from  the 
influence  of  their  husbands.3 

(b)  Rule  in  United  States —  aa.  Incident  of  Ownership. —  The  authorities  in  the 
United  States  generally  recognize  the  rule  of  the  English  cases  that  the 
power  of  disposal  is  a  necessary  incident  of  ownership,  applicable  as  well  to 
the  separate  property  of  married  women  as  to  other  property,  and  that,  there- 
fore, a  married  woman  has  the  same  power  to  dispose  of  her  separate  estate 
as  if  she  were  a  feme  sole*  unless  it  is  otherwise  provided  by  statute  or  by 
the  instrument  creating  the  estate.5    This  power,  however,  is  ordinarily 


1.  Power  to  Dispose  of  Equitable  Separate  Estate 
—  Rule  in  England. —  Norton  v.  Turvill,  2  P. 
VVms.  144;  Parteriche  v.  Powlet,  2  Atk.  383; 
Herbert  v.  Herbert,  Prec.  Ch.  44 ;  Humphery  v. 
Richards,  2  Jur.  N.  S.  432 ;  Taylor  v.  Meads, 
11  Jur.  N.  S.  166;  Hall  v.  Waterhouse,  11  Jur. 
N.  S.  361;  Allen  v.  Papworth,  1  Ves.  163; 
Hearle  v.  Grcenbank,  1  Ves.  298 ;  Grigby  v. 
Cox,  1  Ves.  517;  Peacock  v.  Monk,  2  Ves.  190; 
Pawlet  v .  Delaval,  2  Ves.  663  ;  Rich  v.  Cockell, 
9  Ves.  Jr.  369  ;  Wagstaff  v.  Smith,  9  Ves.  Jr. 
520;  Hulme  V.  Tenant,  1  Bro.  C.  C.  16;  Hods- 
den  v.  Lloyd,  2  Bro.  C.  C.  534;  Fettiplace  v. 
Gorges,  3  Bro.  C.  C.  8  ;  Pybus  v.  Smith,  3  Bro. 
C.  C.  340  ;  Clarke  v.  Pistor,  3  Bro.  C.  C.  346, 
note ;  Ellis  v,  Atkinson,  3  Bro.  C.  C.  565 ; 
Wright  v.  Cadogan,  6  Bro.  P.  C.  156;  Tullett  v. 
Armstrong,  1  Beav.  1  ;  Harris  v.  Mott,  14  Beav. 
169;  Lechmere  v.  Brotheridge,  32  Beav.  353; 
Rippon  v.  Dawding,  Ambl.  565  ;  George  v.  Jew, 
Ambl.  627 ;  Wright  v.  Englefield,  Ambl.  468 ; 
Thackwell  v.  Gardiner,  5  De  G.  &  Sm.  58  ;  Gore 
v.  Knight,  2  Vern.  535  ;  Hodgson  v.  Hodgson, 
2  Keen  704  :  Taylor  v.  Meads,  34  L.  J.  Ch.  203  ; 
Pride  v.  Bubb,  L.  R.  7  Ch.  64. 

By  the  Law  of  Scotland  as  well  as  by  that  of 
England,  a  married  woman  may  make  an  ef- 
fectual gift  of  her  separate  income  to  her  hus- 
band, with  this  difference,  that  by  Scotch  law 
she  has  the  privilege  of  revoking  the  donation, 
even  after  her  husband's  death,  and  reclaiming 
the  subject  of  her  gift  in  so  far  as  it  has  not 
been  consumed.  The  same  circumstances  which 
are  in  England  held  to  imply  donations  between 
husband  and  wife  are  sufficient  to  sustain  a 
similar  inference  in  Scotland.  Edward  v. 
Cheyne,  13  App.  Cas.  395. 

2.  Where  the  Husband  Had  the  Legal  Title  of 
the  wife's  equitable  estate,  her  vendee  was  held 
entitled  to  a  decree  against  the  husband  for  a 
conveyance.  Adams  v.  Loomis,  22  Grant  Ch. 
(U.  C.)  99. 

Express  Restriction  of  Power  of  Disposal.  —  See 

infra,  this  section,  6.  Restraints  on  Anticipation 
and  Alienation. 

3.  Absolute  Power  of  Disposal  Doubted.  — 
Sockett  v .  Wray,  4  Bro.  C.  C.  483  ;  Whistler  v. 
Newman,  4  Ves.  Jr.  129.  "There  was  a  short 
persiod  of  about  ten  years,  from  the  resignation 
of  Lord  Thurlow  until  Lord  Eldon  came  into 
office,  during  which  Lord  Alvanley,  then  master 
of  the  rolls,  and  Lord  Rosslyn  seemed  disposed 
to  question  the  correctness  of  the  previous  de- 


cisions, and  were  unwilling  to  consider  them 
as  authority.  But  Lord  Eldon  has  since  recog- 
nized their  authority,  and  there  is  now  no 
principle  better  established  in  the  English 
courts."  Frazier  v.  Center,  1  McCord  Eq.  (S. 
Car.)  270. 

4.  Absolute  Power  of  Disposal  in  United  States 

—  Alabama.  —  McCroan  v.  Pope,  17  Ala.  612; 
Hooks  v.  Brown,  62  Ala.  258. 

District  of  Columbia.  —  Zeust  v.  Staffan,  14 
App.  Cas.  (D.  C.)  200. 

Georgia.  —  Brown  v.  Kimbrough,  55  Ga.  41; 
Cherokee  Lodge  v.  White,  63  Ga.  742. 

Kentucky.  —  Whitaker  v.  Blair,  3  J.  J.  Marsh. 
(Ky.)  239. 

Mississippi.  —  Block  v.  Cross,  36  Miss.  549  ; 
Harding  v.  Cobb,  47  Miss.  599. 

Missouri.  —  Whitesides  v.  Cannon,  23  Mo. 
457 ;  Kimm  v.  Weippert,  46  Mo.  532,  2  Am. 
Rep.  541  ;  Green  v.  Sutton,  50  Mo.  186. 

New  Jersey.  —  Leaycraft  v.  Hedden,  4  N.  J. 
Eq.  512. 

Nezv  York.  —  Strong  v.  Skinner,  4  Barb.  (N. 
Y.)  546;  Blood  v.  Humphrey,  17  Barb.  (N.Y.) 
660;  Jaques  v.  M.  E.  Church,  17  Johns.  (N.Y.) 
548,  8  Am.  Dec.  447,  reversing  3  Johns.  Ch.  (N. 
Y.)  77- 

Ohio.  —  Machir  v.  Burroughs,  14  Ohio  St. 
519;  Phillips  v.  Graves,  20  Ohio  St.  381. 

South  Carolina.  —  Witsell  v.  Charleston,  7 
Rich.  Eq.  (S.  Car.)  88. 

Virginia.  —  Vizonneau  v.  Pegram,  2  Leigh 
(Va.)  183  ;  Averett  v.  Lipscombe,  76  Va.  404. 

West  Virginia.  —  Radford  v.  Carwile,  13  W. 
Va.  572. 

Devise  of  Real  Estate. —  Zeust  v.  Staffan,  14 
App.  Cas.  (D.  C.)  200. 

5.  Power   of  Disposal   Denied   by  Statute.  — 

It  was  formerly  provided  by  statute  in  Ken- 
tucky that  a  married  woman  should  have  no 
power  to  alien  real  property  conveyed  to  her 
for  her  separate  use,  even  though  the  deed  to 
her  provided  that  she  should  have  such  power. 
Stuart  v.  Wilder,  17  B.  Mon.  (Ky.)  55.  But  by 
the  present  statute  she  may  convey  by  a  deed 
in  which  her  husband  joins.  Stat.  Ky.  (1804), 
§§  505,  2129.  And  see  infra,  this  subsection. 
Statutory  Doctrine;  Requisites  and  Validity  of 
Conveyance  —  Concurrence  of  Husband. 
Deed  Held  Not  Restrictive  of  Power  of  Alienation. 

—  Jecko  v.  Taussig,  45  Mo.  167.  And  see  infra, 
this  section,  6.  Restraints  on  Anticipation  and 
.  Hit-nation. 
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limited  to  personal  property  and  the  rents  and  profits  of  real  estate,*  because 
it  is  a  very  general  statutory  provision  that  a  married  woman  may  convey  her 
real  estate  only  by  a  deed  in  which  her  husband  joins  or  to  which  he  assents.* 

bb.  Dependent  on  Terms  of  Gift  or  Statute. —  In  some  states  it  is  held  that  a 
married  woman  has  no  power  to  dispose  of  her  separate  estate  unless  such 
power  is  given  by  the  instrument  creating  the  estate  3  or  by  the  statute.4 

(2)  Statutory  Doctrine.  — The  power  of  married  women  to  dispose  of  their 
real  estate  is  generally  regulated  by  statute  in  the  United  States.  These 
statutes  recognize  and  declare  the  power  of  disposal,5  but  they  ordinarily 
limit  it  to  the  extent  that  in  every  case  the  husband  must  join  in  the  deed  or 
assent  to  the  conveyance,6  or  the  conveyance  must  be  authorized  by  a  judge 
or  otlier  designated  officer,7  and  compliance  with  the  statutory  requirements 
is  essential  to  the  validity  of  the  conveyance.*  Some  of  the  statutes,  how- 
ever, give  to  married  women  the  same  power  to  convey  their  real  estate  as  if 
they  were  unmarried,9  though,  of  course,  the  joinder  of  the  husband  is  neces- 
sary to  extinguish  his  marital  rights  in  the  property  conveyed. 


1.  Absolute  Power  of  Disposal  Limited  to  Per- 
sonalty and  Income  of  Realty.- — West  v.  West,  3 
Rand.  (Va.)  373;  Hughes  v.  Hamilton,  19  W. 
Va.  366.  The  power  to  dispose  of  personalty 
is  unrestricted  in  Mississippi.  Harding  v.  Cobb, 
47  Miss.  599.  Compare  the  statutes  in  other 
jurisdictions. 

2.  Joinder  or  Assent  of  Husband.  —  See  infra, 
this  subsection,  Requisites  and  Validity  of  Con- 
veyance—  Concurrence  of  Husband. 

3.  No  Power  of  Disposal  Except  as  Given  by 
Instrument  Creating-  Estate. —  Miller  v.  William- 
son, 5  Md.  220 ;  Wright  v.  Brown,  44  Pa.  St. 
224;  Page's  Estate,  75  Pa.  St.  87;  Maurer's 
Appeal,  86  Pa.  St.  380  ;  Hays  v.  Leonard,  10 
Pa.  Co.  Ct.  648;  Towson  v.  Brown,  12  Lane. 
Bar.  (Pa.)  84.  And  see  the  cases  cited  in  the 
next  following  subdivision  of  this  section. 

4.  Statutory  Power  of  Alienation. —  In  Ten- 
nessee, by  the  Act  of  1869-1870,  married 
women  owning  separate  estates,  settled  on  them 
for  their  separate  use,  have  the  same  power 
of  disposition  as  is  possessed  by  unmarried 
women,  provided  the  power  of  disposition  is 
not  expressly  withheld  by  the  deed  or  will 
under  which  they  hold  the  property  ;  and  where 
the  instrument  creating  the  separate  estate 
gives  power  of  disposition  of  it  in  a  particular 
mode  and  for  a  particular  purpose,  this  is  not 
an  express  withholding  of  all  other  powers  of 
disposition,  within  the  meaning  of  the  statute. 
Lightfoot  v.  Bass,  8  Lea  (Tenn.)  350.  See  also 
Robinson  v.  Queen,  87  Tenn.  445,  10  Am.  St. 
Rep.  690. 

5.  See  the  statutes  of  the  several  states. 
A  statute  declaring  all  of  a  married  woman's 

property  her  separate  estate  does  not  necessirily 
include  the  power  of  disposal.  Naylor  v.  Field, 
29  N.  J.  L.  287. 

6.  Joinder  or  Assent  of  Husband. —  See  infra, 
this  subsection,  Requisites  and  Validity  of  Con- 
veyance —  Concurrence  of  Husband. 

7.  See  infra,  this  subsection,  c.  (4)  Official 
Authorization. 

8.  Married  Woman's  Deed  Void  unless  in  Com- 
pliance with  Statute. —  See  infra,  this  subsec- 
tion, c.  (2)  Concurrence  of  Husband. 

9.  Power  to  Convey  as  if  Unmarried — Arkan- 
sas. —  Roberts  v.  Wilcoxson,  36  Ark.  355 ; 
Stone  v.  Stone,  43  Ark.  160;  Jones  v.  Hill,  70 
Ark.  34. 


District  of  Columbia.  —  Rathbone  v.  Hamil- 
ton, 4  App.  Cas.  (D.  C.)  487. 

Georgia.  —  Banks  v.  Sloat,  69  Ga.  330. 
Iowa.  —  Annot.  Code  Iowa  (1897),  §  2919; 
Simms  v.  Hervey,  19  Iowa  273  (giving  the  his- 
tory of  the  legislation  on  the  subject)  ;  Green  v. 
Scranage,  19  Iowa  461,  87  Am.  Dec.  447;  San- 
born v.  Casady,  21  Iowa  77. 

Maine.  —  The  Maine  statute  provides  that  a 
married  woman  may  sell  and  convey  real  estate 
owned  by  her  without  the  joinder  or  assent  of 
her  husband ;  but  real  estate  directly  or  indi- 
rectly conveyed  to  her  by  her  husband  or  paid 
for  by  him  cannot  be  conveyed  by  her  without 
the  joinder  of  her  husband  in  the  conveyance. 
Beale  v.  Knowles,  45  Me.  479;  Bean  v.  Boothby, 
57  Me.  295  ;  Call  v.  Perkins,  65  Me.  439. 

Michigan.  —  Comp.  Laws  Mich.  (1897),  §  8690 
(Acts  1855,  p.  420)  ;  Farr  v.  Sherman,  11  Mich. 
33  ;  Watson  v.  Thurber,  1 1  Mich.  457  ;  Burdeno 
v.  Amperse,  14  Mich.  91,  90  Am.  Dec.  225; 
De  Vries  v.  Conklin,  22  Mich.  255.  Before  the 
enactment  of  this  statute,  a  married  woman 
could  not  convey  without  her  husband's  consent. 
Brown  v.  Fifield,  4  Mich.  322. 

Missouri.  —  Owings  v.  Wiggins,  133  Mo.  633; 
Farmer's  Exchange  Bank  v.  Hageluken,  165  Mo. 
443- 

Montana.  —  Kennelly  v.  Savage,  18  Mont. 
119. 

South  Carolina.  —  Brown  v.  Pechman,  49  S. 

Car.  546. 

Tennessee.  - —  In  Tennessee  a  married  woman 
may  convey  her  equitable  separate  estate  as  if 
she  were  unmarried,  unless  the  power  is  with- 
held by  the  instrument  creating  the  estate. 
Lightfoot  v.  Bass,  8  Lea  (Tenn.)  350;  Robinson 
v.  Queen,  87  Tenn.  445.  10  Am.  St.  Rep.  690; 
Annot.  Code  Tenn.  ( 1896),  §§  4243,  4246. 

Power  of  Attorney  to  Execute  Deed. —  In 
while  a  married  woman  is  authorized  to  sell 
and  convey  her  real  estate  like  any  other  per- 
son, she  cannot  give  a  valid  power  of  attorney 
to  her  husband,  under  a  separate  agreement,  to 
execute  the  deed  for  her  for  the  real  estate 
allotted  to  him  by  the  agreement,  because  of  a 
further  provision  of  the  statute  that  neither  the 
husband  nor  the  wife  has  any  interest  in  the 
other's  property  which  can  be  the  subject  of  a 
contract  between  them.  Sawyer  v.  Biggart,  114 
Iowa  489. 
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To  What  Property  statutes  Apply.  —  The  statutes  relating  to  conveyances  by 
married  women  are  generally  broad  enough  to  include  both  equitable  and  statu- 
tory separate  property,1  unless  the  instrument  creating  the  equitable  separate 
estate  specifies  a  particular  mode  by  which  it  may  be  conveyed,  which  has 
been  held  to  exclude  the  operation  of  the  statute.2  But  in  some  instances 
the  statutes  are  operative  only  as  to  the  statutory  separate  estate.3 

Mode  of  Exercising  Power  —  (i)  As  to  Equitable  Separate  Property 

—  (a)  Mode  Designated  by  Instrument  Creating  Estate.  —  Instruments  creating  equi- 
table separate  estates  sometimes  provide  for  the  alienation  thereof  in  a  par- 
ticular way,  and  as  to  whether  the  exercise  of  the  power  of  disposal  in 
such  cases  is  restricted  to  the  mode  pointed  out,  the  authorities  are  not 
agreed.  It  is  held  in  England  that  the  designation  is  not  exclusive,  and  that 
a  married  woman  may  convey  her  separate  estate  in  such  mode  as  she  may 
see  fit. 1  In  the  Uttited  States  some  authorities  follow  the  English  rule,5  while 
others  hold  that  the  provision  as  to  the  mode  of  disposing  of  the  estate  is 
exclusive,  and  that  no  other  mode  can  be  adopted.6  And  even  though  the 
statute  prescribes  the  mode  of  conveyance  by  a  married  woman,  yet  if  a 
different  mode  of  conveyance  is  prescribed  by  the  instrument  settling  prop- 
erty to  her  separate  use,  the  mode  prescribed  by  such  instrument  must  be 
followed.7 

(b)  Mode  Not  Designated  by  Instrument.  —  Where  the  instrument  creating  the 
separate  estate  contains  no  provision  on  the  subject,  the  wife  may  dispose  of 
it  in  any  manner  that  she  may  see  fit.8 

(2)  As  to  Statutory  Separate  Estate.  —  One  of  the  chief  distinctions  between 
a  married  woman's  equitable  separate  estate  and  her  statutory  separate  estate 
lies  in  the  power  of  disposal.  It  has  already  been  seen  that  equity  recognizes 
this  power  as  an  incident  of  ownership,  and  that  the  mode  of  exercising  it 


1.  Statutes  Generally  Applicable  to  Both  Equi- 
table and  Statutory  Separate  Estate.  —  Hale  v. 
Christy,  8  Neb.  264 ;  Brummet  v.  Weaver,  2 
Oregon  168;  Brown  v.  Spand,  2  Mill  (S.  Car.) 
12;  McKesson  v.  Stanton,  50  Wis.  297,  36  Am. 
Rep.  850.  See  also  Wallace  v.  Lea,  28  Can. 
Sup.  Ct.  595  ;  Chamberlain  v.  McDonald,  14 
Grant  Ch.  (U.  C.)  447. 

The  Kentucky  statute  (Gen.  Stat.,  c.  52,  art. 
4.  S  17)  provided  that  "  separate  estates  and 
trust  estates  conveyed  or  devised  to  married 
women  may  be  sold  or  conveyed  in  the  same 
manner  as  if  such  estates  had  been  conveyed 
or  devised  absolutely,  if  there  be  nothing  in  the 
deed  or  will  under  which  they  are  held  forbid- 
ling  the  same,  and  if  the  husband  (and  trustee 
if  there  be  one)  unite  with  the  wife  in  the  con- 
veyance." Johnson  v.  Mutual  L.  Ins.  Co., 
69  S.  W.  Rep.  751,  24  Ky.  L.  Rep.  668. 
And  see  generally  the  statutes  of  the  several 
states. 

2.  See  the  next  following  subdivision  of  this 
section,  Mode  of  Exercising  Power  —  Mode 
Designated  by  Instrument  Creating  Estate. 

3.  Statutes  Applicable  Only  to  Statutory  Estate. 
—  Andrews  v.  Jones,  32  Miss.  274;  Holliday  v. 
Hively,  198  Pa.  St.  335. 

4.  Designation  of  Mode  of  Alienation  —  Rule  in 
England.  —  Taylor  v.  Meads,  34  L.  J.  Ch.  203, 
11  Jur.  N.  S.  166,  13  W.  R.  394. 

5.  English  Rule  Followed  in  United  States.  — 
Whitaker  v.  Blair,  3  J.  J.  Marsh.  (Ky.)  239; 
Kimm  v.  Weippert,  46  Mo.  532,  2  Am.  Rep. 
541  ;  Green  v.  Sutton,  50  Mo.  186;  Leaycraft  v. 
Hedden,  4  N.  J.  Eq.  512;  Jaques  v.  M.  F.. 
Church,  17  Johns.  (N.  Y.)  548,  8  Am.  Dec.  447, 
reversing  3  Johns.  Ch.  (N.  Y.)  77 ;  Strong  v. 


Skinner,  4  Barb.  (N.  Y.)  546;  Machir  v.  Bur- 
roughs, 14  Ohio  St.  519. 

6.  Designation   of  Mode  Held  Exclusive  — 

Georgia.  —  Weeks  v.  Sego,  9  Ga.  199;  Wylly  v. 
Collins,  9  Ga.  223. 

Maryland.  —  Miller  v.  Williamson,  5  Md.  220. 
Mississippi.  —  Montgomery    v.  Agricultural 
Bank,  10  Smed.  &  M.  (Miss.)  566. 

North  Carolina.  —  Hardy  v.  Holly,  84  N.  Car. 
661  ;  Mayo  v.  Farrar,  112  N.  Car.  66;  Kirby  v. 
Boyette,  118  N.  Car.  244. 

Pennsylvania.  —  Lancaster  v.  Dolan,  1  Rawle 
(Pa.)  231,  18  Am.  Dec.  625;  Thomas  v.  Fol- 
well,  2  Whart.  (Pa.)  11,  30  Am.  Dec.  230; 
Rogers  v.  Smith,  4  Pa.  St.  93. 

Rhode  Island.  —  Metcalf  v.  Cook,  2  R.  I.  355. 
Tennessee.  —  Marshall  v.  Stephens,  8  Humph. 
(Tenn.)  159,  47  Am.  Dec.  601  ;  Litton  v.  Bald- 
win, 8  Humph.  (Tenn.)  209,  47  Am.  Dec.  605; 
Morgan  v.  Elam,  4  Yerg.  (Tenn.)  375  ;  Ware 
v.  Sharp,  1  Swan  (Tenn.)  489  ;  Myers  v.  James, 
2  Lea  (Tenn.)  159. 

Virginia.  —  Williamson  v.  Beckham,  8  Leigh 
(Va.)  20;  McChesney  v.  Brown,  25  Gratt.  (Va.) 
393  ;  Bailey  v.  Hill,  77  Va.  492. 

7.  Variance  Between  Deed  of  Settlement  and 
Statute  as  to  Mode  of  Conveyance.  —  Montgomery 
v.  Agricultural  Bank,  10  Smed.  &  M.  (Miss.) 
566.  See  also  Greenholtz  v.  Haeffer.  53  Md. 
184.  Compare  Brown  v.  Spand,  2  Mill  (S. 
Car.)  12. 

8.  Mode  of  Disposal  Not  Designated  by  Statute. 

—  Hooks  v.  Brown,  62  Ala.  258 ;  Zeust  v 
Staffan,  14  App.  Cas.  (D.  C.)  200;  Brown  v. 
Kimbrough,  55  Ga.  41  ;  Harding  v.  Cobb,  47 
Miss.  599;  Chadwell  v.  Wheless,  6  Lea  (Tenn.) 
312;  Young  v.  Young,  7  Coldw.  (Tenn.)  461. 
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may  be  regulated  by  the  instrument  creating  the  estate,  or  by  statute.1  But 
as  to  the  statutory  separate  estate,  it  is  obvious  that  no  power  of  disposal  can 
exist  unless  it  is  given  by  statute.3 

c.  Requisites  and  Validity  of  Conveyance  —  (i)  Privy  Examination 
and  Acknoivledgmait.  —  The  earlier  statutes  authorizing  married  women  to 
convey  their  real  estate  by  deed,  which  they  could  not  do  at  common  law, 
generally  made  a  privy  examination  and  acknowledgment  essential  to  the 
validity  of  the  conveyance,  and  this  requirement  still  exists  in  some  jurisdic- 
tions, though  the  tendency  of  recent  legislation  is  to  abolish  the  distinction 
in  this  respect  between  married  and  unmarried  women.3 

(2)  Concurrence  of  Husband — Joinder  in  Deed.  —  It  is  an  almost  universal 
requirement  of  the  statutes  that  when  a  married  woman  undertakes  to  convey 
her  real  estate  her  husband  must  unite  in  the  conveyance  in  some  form.  The 
usual  provision  is  that  the  husband  must  join  in  the  deed,4  and  this  is  gen- 
erally construed  to  mean  that  he  must  not  only  execute  the  deed,  but  that  he 
must  also  be  named  therein  as  a  grantor,5  though  under  some  of  the  statutes 


1.  See  supra,  this  subsection,  Power  of  Dis- 
posal in  General;  Mode  of  Exercising  Power. 

2.  Exercise  of  Statutory  Power. —  See  supra. 
this  subsection,  Statutory  Doctrine,  and  infra, 
this  subsection,  Requisites  and  Validity  of  Con- 
veyance. 

3.  For  a  Full  Discussion  of  the  subject  re- 
ferred to  in  the  text,  see  the  title  Acknowl- 
edgments, vol.  1,  p.  512  et  seq. 

4.  Joinder  of  Husband  in  Deed — Alabama. — 
Ellett  v.  Wade,  47  Ala.  456  ;  Scharf  v.  Moore, 
102  Ala.  468. 

Illinois.  —  Cole  v.  Van  Riper,  44  111.  58; 
Scovil  v.  Kelsey,  46  111.  344,  95  Am.  Dec.  415; 
Scovil  v.  Connell,  47  111.  277  ;  Bressler  v.  Kent, 
61  111.  426,  14  Am.  Rep.  67;  Miller  v.  Shaw, 
^03  111.  277. 

Indiana.  —  Cox  v.  Wood,  20  Ind.  54 ;  Cook  V. 
Walling,  117  Ind.  9,  10  Am.  St.  Rep.  17;  Co- 
lumbian Oil  Co.  v.  Blake,  13  Ind.  App.  680; 
Bartlett  v.  Williams,  27  Ind.  App.  637. 

Kentucky.  —  Johnson  v.  Mutual  L.  Ins.  Co., 
(Ky.  1902)  69  S.  W.  Rep.  751;  Duvall  v. 
Graves,  7  Bush  (Ky. )  461. 

Maryland.  —  Greenholtz  v.  Haeffer,  53  Md. 
184. 

Michigan.  —  Formerly  the  law  of  Michigan 
was  as  stated  in  the  text.  Brown  v.  Fifield,  4 
Mich.  322.  But  by  the  statute  now  in  force,  a 
married  woman  may  convey  her  real  estate 
without  the  joinder  or  consent  of  her  husband. 
See  supra,  this  subsection,  Power  of  Disposal  in 
General  —  Statutory  Doctrine. 

Minnesota.  —  Gregg  v.  Owens,  37  Minn.  61. 
The  former  Minnesota  statute  did  not  require 
the  husband  to  join  in  the  deed,  but  merely  re- 
quired his  consent  to  the  conveyance  by  his 
wife.  Merrill  v.  Nelson,  18  Minn.  366;  Clague 
v.  Washburn,  42  Minn.  371  ;  Althen  v.  Tarbox, 
48  Minn.  18,  31  Am.  St.  Rep.  616. 

New  Jersey.  —  Sullivan  v.  Cash,  46  N.  J.  i 
1  ;  Armstrong  v.  Ross,  20  N.  J.  Eq.  109. 

Pennsylvania.  —  Pettit  v.  Fretz,  33  Pa.  St. 
119;  Buchanan  v.  Hazzard,  95  Pa.  St.  240. 

Tennessee.  —  In  Tennessee  a  married  woman 
can  convey  her  general  real  estate  only  when 
her  husband  joins  in  the  deed.  Cope  v.  Meeks, 
3  Head  (Tenn.)  387  ;  Young  v.  Young,  7  Coldw. 
(Tenn.)  461  ;  Giffin  v.  Giffin,  (Tenn.  Ch.  1896) 
37  S.  W.  Rep.  710;  Davis  v.  Bowman,  (Tenn. 
Ch.  1898)  46  S.  W.  Rep.  1039;  Ellis  v.  Pearson, 


104  Tenn.  591  ;  Parker  v.  Parker,  4  Lea  (Tenn.) 
392.  And  until  the  year  1870  there  was  no  dis- 
tinction between  the  general  real  estate  of  a 
married  woman  and  real  estate  settled  to  her 
separate  use.  Young  v.  Young,  7  Coldw. 
(Tenn.)  461  ;  Parker  v.  Parker,  4  Lea  (Tenn.) 
392,  overruling  Gray  v.  Robb,  4  Heisk.  (Tenn. ) 
74.  But  by  the  Act  of  1869-70  she  may  convey 
her  equitable  separate  estate  as  if  unmarried, 
provided  the  instrument  creating  it  does  not 
expressly  withhold  the  power  of  alienation. 
Annot.  Code  Tenn.  (1896),  §  4246. 

West  Virginia.  —  McMullen  v.  Eagan,  21  W. 
Va.  233  ;  Watson  v.  Michael,  21  W.  Va.  568. 

The  Deed  Must  Be  Actually  Executed  by  the 
Husband  as  well  as  by  the  wife.  The  mere  fact 
that  it  purports  to  have  been  executed  by  him 
is  not  sufficient.  McAnulty  v.  Ellison,  (Tex. 
Civ.  App.  1903)  71  S.  W.  Rep.  670. 

The  Fact  that  the  Husband  Is  a  Minor  does  not 
deprive  the  wife  of  the  power  to  make  a  valid 
conveyance  where  the  statute  authorizes  her  to 
convey  jointly  with  her  husband,  but  does  not 
except  cases  where  the  husband  may  be  under 
a  disability.  Tippett  v.  Brooks,  (Tex.  Civ.  App. 
1902)  67  S.  W.  Rep.  512. 

Rule  in  North  Carolina. —  The  Constitution  of 
North  Carolina  provides  that  a  married  woman 
may  convey  her  separate  property  "  with  the 
written  assent  of  her  husband  "  as  if  she  were 
sole,  and  by  statute  (Code  (1883),  §  1256)  it  is 
provided  that  a  conveyance  by  a  married  wom- 
an must  be  jointly  executed  by  her  and  her 
husband.  It  is  held  that  the  statute  merely 
provides  the  manner  by  which  the  right  given 
by  the  constitution  may  be  exercised,  and  thai 
the  deed  of  a  married  woman  is  not  operative 
unless  her  husband  joins  with  her  in  the  ex 
ecution  of  it.  Ferguson  v.  Kinsland,  93  N.  Car. 
337;  Green  v.  Bennett,  120  N.  Car.  394.  See 
also  Williams  v.  Walker,  11 1  N.  Car.  604;  Ray 
v.  Wilcoxon,  107  N.  Car.  514. 

5.  Husband  to  Be  Named  in  Body  of  Deed.  — 
Blythe  v.  Dargin,  68  Ala.  370  ;  Davidson  v.  Cox, 
112  Ala.  510;  Johnson  v.  Goff,  116  Ala.  648; 
Weber  v.  Tanner,  (Ky.  1901)  64  S.  W.  Rep. 
741. 

While  a  married  woman's  deed  is  not  opera- 
tive as  a  conveyance  unless  the  husband  has 
joined  as  a  grantor,  yet  if  he  signs  the  deed, 
though  not  named  in  the  body  of  it.  it  h  opera- 
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it  is  held  that  it  is  sufficient  if  the  husband  merely  signs  the  deed,  without 
being  named  as  a  grantor.1 

Assent  to  Conveyance.  —  In  some  jurisdictions  it  is  required  only  that  the 
husband  shall  assent  to  the  conveyance.2  The  husband's  assent  is  usually 
required  in  writing,3  and  must  be  contemporaneous  with  the  execution  of  the 
deed  and  delivered  or  communicated  as  an  operative  part  of  it,4  or,  at  least, 
must  be  given  during  the  wife's  lifetime.5 

Effect  of  Noncompliance  with  Statutory  Requirement.  —  If  the  husband  does  not  give 
his  consent  to  the  conveyance  by  joining  in  the  deed  or  otherwise,  as  required 
by  the  statute,  the  deed  is  void,  and  cannot  operate  either  as  a  conveyance 
or  by  way  of  estoppel,6  nor  can  the  wife,  after  her  husband's  death,  be 
compelled  to  execute  a  good  and  sufficient  deed.7 

Separate  Deeds.  —  It  is  usually  an  express  requirement  that  the  husband  shall 
join  in  the  deed  with  his  wife,  and  therefore  the  execution  of  a  separate 
instrument  by  each  is  not  sufficient,  though  both  are  executed  at  the  same 
time.8  It  is  sometimes  provided,  however,  that  the  conveyance  may  be  either 
by  joint  deed  or  by  separate  instruments.9 

Circumstances  Dispensing  with  Necessity  of  Joinder  of  Husband.  —  It  will  be  readily  per- 
ceived that  under  some  circumstances  it  would  be  impossible  to  obtain  the 
execution  of  the  deed  by  the  husband,  and  this  contingency  has  been  met  by 
provisions  that  a  married  woman  may  convey  as  if  she  were  a  feme  sole  where 
her  husband  is  insane,10  or  has  deserted  her,  or  is  living  apart  from  her, 11  or  is 


tive  as  an  equitable  conveyance,  Lynch  v. 
Noser,  72  Conn.  714;  or  is,  at  least,  good  as  a 
contract  to  convey,  Rushton  v.  Davis,  127  Ala. 
279.  But  see  Johnson  v.  Goff,  116  Ala.  648, 
holding  that  the  deed  of  a  married  woman  is 
void  under  the  Alabama  statute,  unless  the  hus- 
band has  joined  thereto  as  a  grantor. 

1.  Merely  Signing  Deed  Held  Sufficient  — 
United  States.  —  Schley  v.  Pullman's  Palace 
Car  Co.,  120  U.  S.  575,  25  Fed.  Rep.  890. 

Alabama.  —  Holleman  v.  De  Nyse,  51  Ala.  95. 

Connecticut.  —  Pease  v.  Bridge,  49  Conn.  58. 

Illinois.  —  Miller  v.  Shaw,  103  111.  277. 

Maine.  —  Bray  v.  Clapp,  80  Me.  277,  6  Am. 
St.  Rep.  197;  Roberts  v.  Mclntire,  84  Me.  362. 

West  Virginia.  —  Morgan  v.  Snodgrass,  49 
W.  Va.  387- 

2.  Husband's  Assent  to  Conveyance.  —  Elliot  v. 
North,  (1901)  1  Ch.  424;  Dent  v .  Breckinridge, 
1  Duv.  (Ky.)  245. 

In  Minnesota  the  statute  formerly  required 
only  the  consent  of  the  husband.  Merrill  v. 
Nelson,  18  Minn.  366;  Clague  v.  Washburn,  42 
Minn.  371.  But  the  present  statute  requires 
him  to  join  in  the  deed.  Gregg  v.  Owens,  37 
Minn.  61. 

Signing  Deed  Held  Sufficient  Assent.  —  Dent 
v.  Breckinridge,  1  Duv.  (Ky.)  245  ;  Fowler  v. 
Shearer,  7  Mass.  14;  Colcord  v.  Swan,  7  Mass. 
291  ;  Hills  v.  Bearse,  9  Allen  (Mass.)  403  ; 
Chapman  v.  Miller,  128  Mass.  269. 

3.  Assent  Must  Be  in  Writing.  —  Townsley  v. 
Chapin,  12  Allen  (Mass.)  476;  Green  v.  Ben- 
nett, 120  N.  Car.  394. 

4.  Assent  Must  Be  Contemporaneous  with  Exe- 
cution of  Deed. —  Murphy  v.  Green,  128  Ala. 
486;  Melley  v.  Casey,  99  Mass.  241. 

5.  Consent  Must  Be  in  Lifetime  of  Wife.  — 
Sewall  v.  Haymaker,  127  U.  S.  719. 

6.  Nonjoinder  of  Husband  —  Void  Deed.  — 
Jackson  v.  Knox,  119  Ala.  320;  Murphy  v. 
Green,  128  Ala.  486;  Melley  v.  Casey,  99  Mass. 
241  ;  Scott  v .  Battle,  85  N.  Car.  184,  39  Am. 
Rep.  694. 

25  C.  of  L. — 35  38? 


If  the  husband  does  not  join  in  the  deed  it 
is  void,  not  for  want  of  form  but  for  want  of 
power.    Gregg  v.  Owens,  37  Minn.  61. 

No  Estoppel  Against  Either.  ■ —  Daniel  v.  Ma- 
son, 90  Tex.  240,  59  Am.  St.  Rep.  815;  Taylor 
v.  Cussen,  90  Va.  40. 

7.  Curative  Deed  After  Husband's  Death.  — 
Townsley  v.  Chapin,  12  Allen  (Mass.)  476. 

8.  Separate  Deeds  Not  Authorized.  —  Hammond 
v.  Thompson,  56  Ala.  589 ;  Baxter  v.  Bodkin, 
25  Ind.  172. 

9.  Separate  Deeds  Sometimes  Authorized.  — 
Thus,  the  Kentucky  statute  provides  that  "  the 
conveyance  may  be  by  the  joint  deed  of  hus- 
band and  wife,  or  by  separate  instrument;  but 
in  the  latter  case  the  husband  must  first  convey 
or  have  theretofore  conveyed."  Stat.  Ky.  (1894) 
§  506.  Compare  the  statutes  in  other  juris- 
dictions. 

In  Rhode  Island  the  statute  formerly  pro- 
vided that  a  husband  and  wife  might  convey 
the  wife's  real  estate  by  joining  in  one  deed 
or   by   making   separate   deeds    (Act    Dec.  2, 

1872)  ,  but  by   a  later  statute   (Act  May  29, 

1873)  the  conveyance  must  be  by  a  joint  deed. 
Cannon  z>.  Beatty,  19  R.  I.  524. 

10.  Joinder  of  Husband  Dispensed  With  —  In- 
sanity. —  Hadaway  v.  Smith,  71  Md.  319.  See 
also  the  title  Husband  and  Wife,  vol.  15,  p.  811. 

Under  Code  1886,  §  2348,  and  Act  Feb.  21, 
1893  (Civ.  Code  Ala.  1896,  S  2528),  providing 
respectively  that  a  wife  whose  husband  has 
abandoned  her  may  alienate  her  lands  as  if  she 
were  sole,  and  that  the  marriage  of  a  female 
under  twenty-one  years  and  over  eighteen  years 
of  age  shall  remove  all  her  disabilities  of  mi- 
nority, she  to  have  the  same  legal  rights  as  a 
married  woman  over  twenty-one,  a  married 
woman  between  those  ages  whose  husband  has 
abandoned  her  may  execute  a  valid  mortgage  of 
her  property,  although  she  was  married  under 
eighteen.    Knight  -'.  Coleman,  117  Ala.  266. 

11.  Desertion  by  or  Separation  from  Husband  — 
Alabama.  —  Bieler  v.  Dreher,  129  AIn.  384. 
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a  nonresident,1  which  fact  must  be  recited  in  the  deed.' 

(3)  Joinder  or  Assent  of  Trustee. — The  statutes  sometimes  expressly 
require  the  joinder  of  the  trustee,  if  there  is  one.3 

(4)  Official  Authorization.  —  In  some  jurisdictions  it  is  provided  by  statute 
that  a  married  woman  may  convey  her  property  only  when  authority  to  do 
so  has  been  obtained  from  a  judge.4 

(5)  Recording.  —  In  some  states  the  statutes  relating  to  conveyances  by 
marrieJ  women  make  recordation  necessary  in  order  to  pass  the  title.5 

(6)  Consideration.  — ■  It  is  not  essential  to  the  validity  of  a  conveyance  by 
a  married  woman  that  the  consideration  should  be  a  personal  benefit  to  her. 
A  debt  of  her  husband  is  a  sufficient  consideration  for  a  conveyance  of  her 
land  to  the  husband's  creditor,  where  the  conveyance  is  made  in  satisfaction 
of  the  debt,''  even  though  the  statute  forbids  the  conveyance  of  a  married 
woman's  property  as  security  for  her  husband's  debts.7  On  the  same  princi- 
ple, a  conveyance  for  a  cash  price  is  good,  though  the  purchaser  knew  that 
the  proceeds  were  to  be  used  in  the  payment  of  the  husband's  debts.8 

Estoppel  to  Deny  Consideration.  —  A  married  woman  is  estopped,  like  any  other 
grantor,  to  deny  a  recital  in  the  deed  that  the  consideration  has  been  paid.9 

(7)  Deed  Executed  by  Attorney  in  Fact.  —  Since  a  married  woman  may 
employ  an  agent  to  do  in  her  name  any  act  which  she  has  the  legal  capacity 
to  do  in  person, ,w  she  may  give  a  power  of  attorney  to  execute  for  her  a  deed 
of  her  real  estate,11  and  she  may  constitute  her  husband  as  well  as  another  her 
attorney  in  fact  for  this  purpose,  unless  restrained  by  statute.12 


North  Carolina.  —  Hall  v.  Walker,  118  N. 
Car.  377. 

Pennsylvania.  —  Starrett  v.  Wynn,  17  S.  & 
R.  (Pa.)  130,  17  Am.  Dec.  654;  Elsey  v.  Mc- 
Daniel,  95  Pa.  St.  472 ;  People's  Sav.  Bank  v. 
Denig,  131  Pa.  St.  241.  As  to  the  former  rulo 
in  Pennsylvania,  see  Thorndell  v.  Morrison,  25 
Pa.  St.  330.  A  deed  by  a  married  woman,  with- 
out her  husband  joining  therein,  is  not  made 
good  by  the  fact  that  the  husband  has  deserted 
her  without  providing  for  her  support,  whereby 
it  has  become  necessary  for  her  to  sell  the  land 
for  the  purpose  of  maintenance.  Richards  v. 
McClelland,  29  Pa.  St.  385. 

Texas.  —  Therriault  v.  Compere,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  750. 

Vermont.  —  Frary  v.  Booth,  37  Vt.  78;  Cur- 
tis v.  Simpson,  72  Vt.  232. 

And  see  the  statutes  of  the  several  states. 

1.  Nonresidence  of  Husband.  —  High  v.  Whit- 
field, 130  Ala.  444,  holding  that  the  statute  is 
applicable  though  both  husband  and  wife  are 
nonresidents. 

2.  Deed  Must  Recite  Abandonment  or  Separa- 
tion. —  Bennett  v.  Pierce,  45  W.  Va.  654. 

3.  Joinder  of  Trustee.  —  Joiinson  v.  Mutual  L. 
Ins.  Co.,  (Ky.  1902)  69  S.  W.  Rep.  751  ;  John- 
son v.  Sanger,  49  W.  Va.  405.  And  see  the 
statutes  of  the  several  states. 

4.  Authorization  by  Judge.  —  West  v.  De 
Moss,  50  La.  Ann.  1349. 

At  one  time  it  was  provided  by  statute  in 
Kentucky  that  estates  theretofore  created  for 
the  separate  use  of  a  married  woman  should 
not  be  sold  or  encumbered  but  by  order  of  a 
court  of  equity,  and  only  for  the  purpose  of 
exchange  and  reinvestment,  for  the  same  use  as 
that  of  the  original  conveyance  or  devise.  Wil- 
liamson v.  Williamson,  18  B.  Mon.  (Ky.)  383. 

But  this  is  not  required  by  the  existing  stat- 
ute, which  provides  that  husband  and  wife  may 
sell  and  convey  the  lands  of  the  wife  provided 


the  conveyance  is  acknowledged  and  recorded  in 
the  manner  prescribed  by  the  chapter  on  convey- 
ances. Stat.  Ky.  (1894),  §§  505,  2129;  Newby 
v.  Cox,  81  Ky.  58. 

5.  Necessity  of  Record.  —  Whitaker  v.  Blair, 
3  J.  J.  Marsh.  (Ky.)  236;  Barnett  v.  Shackle- 
ford,  6  J.  J.  Marsh.  (Ky.)  S32.  22  Am.  Dec. 
100;  Scarborough  v.  Watkins,  9  B.  Mon.  (Ky.) 
540,  50  Am.  Dec.  528;  Crawford  v.  Tate,  105 
Ky.  502;  Hillegas  v.  Hartley,  1  Hill  Eq.  (S. 
Car.)  106;  Rorer  v.  Roanoke  Nat.  Bank,  83  Va. 
589;  Building,  etc.,  Co.  v.  Fray,  96  Va.  559. 
And  see  generally  the  title  Recording  Acts, 
vol.  24,  p.  114  et  seq. 

6.  Debt  of  Husband  Held  Sufficient  Considera- 
tion for  Wife's  Deed. —  Hubbard  v.  Sayre,  105 
Ala.  440;  Pratt  Land,  etc.,  Co.  v.  McClain.  135 
Ala.  452;  Kieldsen  v.  Blodgett,  113  Mich.  655; 
Steinmeyer  v.  Steinmeyer,  55  S.  Car.  9.  See 
also  Henry  v.  Ayer,  102  Ga.  140. 

7.  Conveyance  in  Payment  Distinguished  from 
Security.  —  Giddens  v.  Powell,  108  Ala.  621  ; 
Pratt  Land,  etc.,  Co.  v.  McClain,  135  Ala.  452. 

8.  Intent  to  Use  Proceeds  to  Pay  Husband's 
Debts. —  Nelms  v.  Keller,  103  Ga.  745. 

9.  Estoppel  to  Deny  Recitals  as  to  Consideration. 

—  Stacey  v.  Walter,  125  Ala.  291;  Johnson  v. 
Mutual  L.  Ins.  Co.,  (Ky.  1902)  69  S.  W.  Rep. 
75i. 

10.  See  supra,  this  section,  To  Manage  and 
Control  —  By  Agents  —  In  General. 

11.  Conveyance  of  Realty  by  Attorney  in  Fact.  — 
Williams  v.  Paine,  169  U.  S.  55  ;  Cumming  v. 
Williamson,  1  Sandf.  Ch.  (N.  Y.)  17. 

Joinder  of  Husband  in  Power  of  Attorney  Re- 
quired. — ■  Nolan  v.  Moore,  (Tex.  Civ.  App. 
1902)  70  S.  W.  Rep.  785. 

12.  Conveyance  by  Husband  as  Attorney  in  Fact. 

—  See  generally  supra,  this  section.  To  Manage 
and  Control  —  By  Agents  —  Husband  as  Agent. 

The  Kentucky  statute  forbids  a  married  wom- 
an to  constitute  her  husband  her  attorney  in 
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d.  Liability  on  Covenants.  —  Whether  a  married  woman  is  bound 
by  the  covenants  contained  in  a  deed  conveying  her  separate  property 
depends  in  every  case  on  the  extent  to  which  the  disabilities  of  coverture 
have  been  removed.  Unless  she  is  authorized  to  make  contracts  which  will 
bind  her  personally,  she  is  not  personally  liable  on  the  covenants  in  her  deed, 
though  her  separate  estate  may  be  bound  ; 1  and  in  some  states  the  statutes 
expressly  declare  that  such  covenants  shall  not  bind  her.*  In  other  states 
this  disability  is  removed  by  statute.3 

Estoppel  by  Covenants.  —  Covenants  of  warranty  in  a  married  woman's  deed 
estop  her  to  deny  her  title  at  the  time  of  the  execution  of  the  deed.4  But 
the  authorities  are  not  agreed  as  to  whether  she  is  estopped  by  such  covenants 
so  as  to  prevent  her  from  asserting  an  after-acquired  title  to  the  premises  con- 
veyed. In  some  jurisdictions  it  is  held  that  only  such  title  as  she  had  at  the 
time  is  affected  by  the  deed,5  while  in  others  the  view  is  taken  that  a  married 
woman's  deed  operates  not  only  to  convey  her  present  title,  but  also  estops 
her  to  assert  a  title  subsequently  acquired.6 

e.  Leases.  —  in  England  a  married  woman,  having  the  power  of  a  feme  sole 
to  dispose  of  her  equitable  separate  estate  unless  restrained  by  the  instrument 
creating  it,  may  also  make  leases.'    She  likewise  has  power  to  lease  property 

Myers,  i  Ohio  Cir.  Dec. 


fact  to  execute  a  conveyance  of  real  property 
which  is  her  general  estate,  but  the  prohibition 
does  not  extend  to  property  which  is  her  sepa- 
rate estate.  Christmas  v.  Hahn,  (Ky.  1888)  9 
S.  W.  Rep.  279. 

In  Texas  a  deed  purporting  to  convey  the 
real  estate  of  a  married  woman  executed  for 
her  by  her  husband  alone,  under  a  power  of 
attorney  given  to  him  by  her  to  make  the  con- 
veyance, is  invalid,  because  the  statute  requires 
a  joint  deed  of  husband  and  wife  to  convey  her 
land.  Halbert  v.  Hendrix,  (Tex.  Civ.  App. 
1894)  26  S.  VV.  Rep.  912;  Cardwell  v.  Rogers, 
76  Tex.  37  ;  Cannon  v.  Boutwell,  53  Tex.  627  ; 
Peak  v.  Brinson,  71  Tex.  316.  But  such  con- 
veyance may  afterwards  be  ratified  by  the  joint 
act  of  the  husband  and  wife  executed  in  the 
manner  required  by  law  for  conveyances  of  the 
real  property  of  married  women.  Scales  v. 
Johnson,  (Tex.  Civ.  App.  1897)  41  S.  W.  Rep. 
828. 

1.  Covenants  in  Deed  Not  Binding  on  Married 

Woman — Alabama.  —  King  v.  Mosely,  5  Ala. 
610. 

Arkansas.  —  Benton  County  v.  Rutherford,  33 
Ark.  640. 

Illinois. —  Botsford  v.  Wilson,  75  111.  132. 

Iowa.  —  Lyon  v.  Metcalf,  12  Iowa  93; 
Thompson  v.  Merrill,  58  Iowa  419;  Moore  v. 
Graves,  97  Iowa  4. 

Kentucky.  —  Nunnally  v.  White,  3  Met.  (Ky.) 
584;  Taylor  v.  Simpson,  5  J.  J.  Marsh.  (Ky.) 
639;  Falmouth  Bridge  Co.  v.  Tibbatts,  16  B. 
Mon.  (Ky.)  637  ;  Hobbs  v.  King,  2  Met.  (Ky.) 
«39- 

Maryland.  —  Nicholson  v.  Hemsley,  3  Har.  & 
M.  (Md.)  409. 

Massachusetts.  —  Fowler  v.  Shearer,  7  Mass. 
14;  Colcord  v.  Swan.  7  Mass.  291. 

Michigan.  —  Carley  V.  Fox.  38  Mich.  387. 

Mississippi.  —  Griffin  v.  Sheffield,  38  Miss. 
387,  77  Am.  Dec.  646. 

New  Hampshire.  —  Wadleigh  v.  Glines,  6  N. 
H.  17,  23  Am.  Dec.  705. 

New  Jersey.  —  Den  v.  Crawford,  8  N.  J.  L. 
90;  Culver  v.  Ra<1<rfr.  ,?n  \.  J.  Eq.  74. 

New  York.  Whilheck  v.  Cook,  15  lohns. 
(N.  Y.)  483,  8  Am.  Dec.  272. 


Ohio.  —  Morgan 
440. 

Tennessee.  —  Fletcher  v.  Coleman,  2  Head 
(Tenn.)  384. 

Texas.  —  Baird  v.  Patillo,  (Tex.  Civ.  App. 
1894)  24  S.  W.  Rep.  813  ;  Chaison  v.  Beau- 
champ,  12  Tex.  Civ.  App.  109. 

Vermont.  —  Sumner  v.  Wentworth.  1  Tyler 
(Vt.)  42;  Sawyer  v.  Little,  4  Vt.  414. 

Virginia.  —  Justis  v.  English,  30  Gratt.  (Va.) 
565. 

Separate  Estate  Bound  by  Covenants.  —  Gunter 
v.  Williams,  40  Ala.  561  ;  Richmond  v.  Tibbies, 
26  Iowa  474;  Basford  v.  Pearson,  7  Allen 
(Mass.)  504;  Heinmiller  v.  Hatheway,  60  Mich. 
391  ;  Kolls  v.  De  Leyer,  41  Barb.  (N.  Y.)  208. 
26  How.  Pr.  (N.  Y.)  468,  17  Abb.  Pr.  (N.  Y.) 
312;  Sigel  v.  Johns,  58  Barb.  (N.  Y.)  620. 

2.  Statutory  Exemption  from  Liability  on  Cove- 
nants. —  Barlow  v.  Delany,  36  Fed.  Rep.  577  ; 
affirmed  40  Fed.  Rep.  97  (Missouri  statute)  ; 
Frarey  v.  Wheeler,  4  Oregon  190;  Augusta 
Nat.  Bank  v.  Beard,  100  Va.  687. 

3.  Statutory  Liability  on  Covenants.  —  Marsh  v. 
Thompson,  102  Ind.  272;  Sandwich  Mfg.  Co.  v. 
Zellmer,  48  Minn.  408;  Real  v.  Hollister,  17 
Neb.  661  ;  Dun  v.  Dietrich,  3  N.  Dak.  3;  Dean 
v.  Shelly,  57  Pa.  St.  426,  98  Am.  Dec.  235 ; 
Wasserman  v.  Carroll,  2  Pa.  Super.  Ct.  551  ; 
Schultze  v.  Hill,  (R.  I.  1895)  31  Atl.  Rep.  165. 

4.  Estoppel  to  Deny  Title  at  Time  of  Convey- 
ance. —  Nash  v.  Spofford,  10  Met.  (Mass.)  192, 
43  Am.  Dec.  425. 

5.  No  Estoppel  to  Assert  After-acquired  Title. 
—  Blain  v.  Harrison,  r  1  111.  384  ;  Snoddy  7'. 
Leavitt,  105  Ind.  357;  Childs  v.  McChesney,  20 
Iowa  431,  89  Am.  Dec.  545;  O'Neil  V.  Vander- 
burg,  25  Iowa  105;  Thompson  v.  Merrill,  58 
Iowa  419.  See  also  the  titles  Estoppel,  vol. 
11,  p.  413:  Husband  and  Wife,  vol.  15,  p.  799; 
Rf.citai.s,  vol.  24,  p.  61. 

6.  Rule  that  Covenants  Operate  as  Estoppel.  — 
See  the  titles  Estoppel,  vol.  11.  p.  413;  Hus- 
band and  Wife,  vol.  15,  p.  799;  Recitals,  vol. 
24.  p.  61. 

7.  Lease  of  Equitable  Separate  Property  —  In 
England.  —  Taylor  v.  Meads,  4  De  G.  J.  &  S. 
597;  Adams  v.  Gamble,  12  Ir.  Ch.  102. 
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which  is  her  separate  estate  under  the  Married  Women's  Property  Act,  1882. 1 
in  the  United  states  the  leasing  by  married  women  of  lands  which  are  their 
separate  property  is  generally  regulated  by  statute.3  In  some  jurisdictions 
it  is  provided  that  the  husband  must  join  in  or  consent  to  a  lease  if  the  term 
is  to  exceed  a  designated  period,3  and  if  the  husband  does  not  consent  to  or 
join  in  a  lease  exceeding  the  designated  period,  it  is  void  not  merely  for  the 
excess,  but  is  void  in  toto;*  but  it  has  been  held  that  a  statute  requiring  the 
husband  to  join  in  a  "  conveyance  "  of  his  wife's  lands  does  not  necessitate 
his  joinder  in  a  lease  made  by  her.5  As  to  property  settled  on  a  married 
woman  as  her  separate  estate,  it  is  obvious  that  power  of  disposal  includes  the 
power  to  lease,  and  it  has  been  held  that  the  exercise  of  such  power  within 
reasonable  limits  is  not  forbidden  by  a  prohibition  against  anticipation  or 
alienation.6 

/.  Transfers  of  Personalty.  —  The  general  rule  is  that  a  married 
woman  has  the  same  power  as  a  feme  sole  to  dispose  of  her  personalty  which 
is  her  separate  estate,  whether  equitable  or  statutory,7  though  in  some  states 
the  statutes  require  the  assent  or  joinder  of  the  husband  in  the  case  of  a 
transfer  of  personal  property  as  well  as  real  estate.8 

4.  Power  to  Bind  Separate  Estate  by  Contract  — a.  INTRODUCTORY.  —  With 
reference  to  the  power  of  a  married  woman  to  bind  her  separate  estate  by  her 


Leases  under  Powers. —  Where  by  a  settlement 
or  will  a  woman  is  expressly  empowered  to  de- 
mise, she  may  do  so  during  coverture,  and  the 
concurrence  of  her  husband  is  not  necessary. 
Doe  v.  Eyre,  3  C.  B.  557,  54  E.  C.  L.  557,  5  C. 
B.  713,  57  E.  C.  L.  713;  Gibbons  v.  Moulton, 
Finch  346;  Burnet  v.  Mann,  1  Ves.  156.  And 
a  power  that  the  donee  may  exercise  "  not- 
withstanding coverture"  may  be  exercised  while 
the  donee  is  sole.  Doe  v.  Bird,  5  B.  &  Ad. 
695,  27  E.  C.  L.  160. 

1.  Leases  under  Married  Women's  Property  Act. 
—  Reid  v.  Reid,  31  Ch.  D.  402;  In  re  Cuno,  43 
Ch.  D.  16;  Hope  v.  Hope,  (1892)  2  Ch.  342. 

2.  Statutory  Regulations  in  United  States  — 
Writing  Required. —  Keller  v.  Klopf er,  3  Colo. 
132.  But  see  Welsh  v.  Oates,  9  Phila.  (Pa.) 
154,  30  Leg.  Int.  (Pa.)  320. 

Parol  Lease  for  Three  Years  Authorized.  — 
Pearcy  v.  Henley,  82  Ind.  129. 

Husband's  Consent  Required.  —  Abies  v.  Abies, 
86  Tenn.  333. 

Statutory  Power  in  General.  —  The  tendency 
of  modern  legislation  is  to  give  to  married 
women  the  status  of  femes  sole  in  regard  to 
their  property  rights,  so  that  they  can  deal  with 
their  property,  including  the  making  of  leases, 
as  they  see  fit.  As  to  the  extent  of  their  eman- 
cipation in  this  respect,  reference  must  be  had 
to  the  local  authorities  in  every  case. 

3.  Consent  of  Husband  to  Lease  Exceeding  Cer- 
tain Period.  —  Melley  v.  Casey,  99  Mass.  241 
(one  year)  ;  Sullivan  v.  Barry,  47  N.  J.  L.  339 
(three  years).  And  see  the  statutes  of  the 
several  states. 

Power  given  by  statute  to  a  married  woman 
to  sell,  convey,  and  mortgage  real  property  in 
conjunction  with  her  husband  includes  the 
power  to  make  a  lease.  Warren  v.  Wagner,  75 
Ala.  188,  S1  Am.  Rep.  446. 

4.  Lease  Exceeding  Designated  Period  Void  for 
Nonjoinder  of  Husband.  —  Melley  v.  Casey,  99 
Mass.  241.  But  see  Sanborn  v.  French,  22- N. 
H.  246,  holding  that  a  lease  in  which  the  hus- 
band did  not  join,  unlike  a  deed  of  conveyance, 
may  be  confirmed  after  the  husband's  death. 


Sheldon,  16  Minn. 
v.  Jackson,   (R.  I. 


5.  Lease  Not  "  Conveyance  "  Requiring  Joinder 
of  Husband. — Pearcy  v.  Henley,  82  Ind.  129; 
Nash  v.  Berkmeir,  83  Ind.  536  ;  Indianapolis  v. 
Kingsbury,  101  Ind.  200,  51  Am.  Rep.  749;  Heal 
v.  Niagara  Oil  Co.,  150  Ind.  483;  Perkins  v. 
Morse,  78  Me.  17. 

6.  Lease  Not  Prohibited  by  Restraint  Against 
Anticipation  and  Alienation. —  Vandervoort  v. 
Gould,  36  N.  Y.  639. 

7.  Absolute  Power  to  Dispose  of  Personalty  — 
Alabama.  —  Clements  v.  Motley,  120  Ala.  575. 

Maine.  —  Swift  v.  Luce,  27  Me.  285. 

Maryland.  —  Chew  v.  Beall,  13  Md.  348; 
Trader  v.  Lowe,  45  Md.  1. 

Minnesota.  —  Leighton  v. 
243. 

Rhode  Island.  —  Taylor 
1892)  25  Atl.  Rep.  348. 

Virginia. —  Burnett  v.  Hawpe,  25  Gratt.  (Va.) 
481  ;  Dillard  v.  Dillard,  (Va.  1895)  21  S.  E. 
Rep.  669. 

West  Virginia.  —  Osborn  v.  Glasscock,  39  W. 

Va.  749. 

The  Kentucky  statute  provides  that  a  mar- 
ried woman  may,  in  her  own  name,  as  if  she 
were  unmarried,  sell  and  dispose  of  her  per- 
sonal property.    Stat.  Ky.  (1894),  §  2128. 

8.  See  generally  the  statutes  of  the  several 
states. 

Assent  or  Joinder  of  Husband  Required —  Ala- 
bama. —  Linam  v.  Reeves,  68  Ala.  89 ;  Hol- 
lingsworth  v.  Hill,  116  Ala.  184;  Pioneer  Sav., 

etc.,  Co.  v.  Thompson,  115  Ala.  552. 

Illinois.  —  Pease  v.  L.  Fish  Furniture  Co., 
176  111.  220,  affirming  70  111.  App.  138;  Roberts 
v.  Kingsbury,  71  111.  App.  451. 

Indiana.  —  Collier  v.  Connelly,  15  Ind.  141. 

Massachusetts.  —  Merrmian  v.  Boston,  etc., 
R.  Co.,  117  Mass.  241. 

North  Carolina.  —  Coffin  v.  Smith,  128  N. 
Car.  252.  See  Harris  v.  Harris,  42  N.  Car.  m, 
53  Am.  Dec.  393- 

Pennsylvania.  —  Keen  v.  Philadelphia,  8 
Phila.  (Pa.)  49- 

Tennessee.  —  Ex  p.  Maney,  1  Tenn.  Ch.  277. 
And  see  the  statutes  of  the  several  states. 
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debts,  contracts,  and  engagements,  the  decisions  of  the  various  courts,  even 
in  the  same  jurisdiction,  have  been  so  fluctuating  that  it  is  well-nigh  impossible 
to  deduce  any  general  rules  which  are  of  universal  application.  And  since 
this  power  has  been  a  subject  of  statutory  regulation,  the  same  fluctuation 
has  been  noticeable  both  in  the  statutes  themselves  and  in  the  judicial  interpre- 
tation thereof.  It  is  impossible  in  a  work  of  this  character  to  trace  minutely 
the  course  of  judicial  opinion  with  reference  to  the  subject,  but  the  following 
treatment  will,  it  is  believed,  suffice  to  clear  up  at  least  some  of  the  uncertain- 
ties which  have  surrounded  the  subject,  and  also  put  the  searcher  for  authority 
in  touch  with  such  a  number  of  decisions  both  in  his  own  and  in  other  juris- 
dictions, that  he  will  invariably  be  able  to  obtain  light  upon  this  involved 
question.1 

b.  Equitable  Doctrine  —  (i)  Doctrine  Stated.  —  While  the  contracts  of 
a  married  woman  have  no  validity  at  law,*  it  is  a  well-established  doctrine  of 
equity  that  the  court  will  subject  the  separate  property  of  a  married  woman 
to  the  payment  of  her  just  debts  and  obligations,  and  hence  it  is  within  her 
power  to  bind  her  separate  estate  by  her  contracts  and  obligations,  and  make 
it  liable  for  the  payment  of  her  debts  and  the  fulfilment  of  her  obligations.3 


1.  Fluctuations  of  Judicial  Opinion  —  Unsettled 
State  of  Subject. —  Perhaps  the  fluctuations  of 
judicial  opinion  and  the  unsettled  state  of  the 
law  upon  this  subject  cannot  be  better  illustrated 
than  by  quoting  from  a  well-known  text  writer 
who,  in  treating  of  the  subject,  uses  the  follow- 
ing language  :  "  Since  the  confusion  of  tongues 
at  the  tower  of  Babel,  there  has  been  nothing 
more  noteworthy,  in  the  same  line,  than  the 
discordant  and  ever-shifting  utterances  of  the 
judicial  mind  on  the  subject  of  the  present  sub- 
title. True,  there  has  been  sometimes  a  lan- 
guage which,  though  limited  in  its  sphere,  was 
tolerably  plain  ;  but  no  sooner  was  the  language 
in  the  way  of  becoming  understood  than  lo, 
some  conquering  power  of  another  sort  came 
in  and  all  was  confusion  once  more.  *  *  * 
The  practitioner  must  look  carefully  at  what  has 
been  adjudged  in  his  own  state,  examining  the 
cases  in  the  original  reports  for  himself,  look  at 
the  true  principles,  consider  the  mental  con- 
formation and  habits  of  the  individual  men 
who  at  the  time  when  a  controversy  arises  com- 
pose the  supreme  bench  of  his  state,  then  judge 
of  the  question  before  him  somewhat  as  he 
would  of  a  game  of  chance  ;  and  if  his  client, 
after  being  informed  of  the  nature  of  the 
ground,  chooses  to  travel  it,  he  may  well  go 
along  over  it  with  her  to  guide,  yet  hardly  to 
protect,  keeping  meanwhile  in  full  sight  of  her 
husband."  i  Bishop  on  Married  Women,  §§ 
847,  869. 

2.  Contracts  Void  at  Law. —  Haygood  v.  Harris, 
10  Ala.  291  ;  Coleman  v.  Wooley,  10  B.  Mon. 
(Ky.)  320;  Lincoln  v.  Rowe,  51  Mo.  571.  See 
also  Yale  v.  Dederer,  18  N.  Y.  265,  72  Am.  Dec. 
503,  reversing  21  Barb.  (N.  Y.)  286. 

3.  Equitable  Doctrine  —  England.  —  Peacock 
v.  Monk,  2  Ves.  193  ;  Norton  v.  Turvill,  2  P. 
Wms.  145;  Butler  v.  Cumpston,  L.  R.  7  Eq.  16; 
In  re  Leeds  Banking  Co.,  L.  R.  3  Eq.  781  ;  Mur- 
ray v.  Barlee,  3  Myl.  &  K.  209  ;  Owens  v.  Dick- 
enson, Cr.  &  Ph.  48 ;  Johnson  v.  Gallagher,  3 
De  G.  F.  &  J.  494;  M' Henry  v.  Davies,  L.  R. 
10  Eq.  88,  39  L.  J.  Ch.  866,  22  L.  T.  N.  S.  643, 
18  W.  R.  855  ;  Chubb  v.  Stretch,  L.  R.  9  Eq. 
555.  39  L.  J.  Ch.  329,  22  L.  T.  N.  S.  86,  18  W. 
R.  483. 


Canada.  —  Merrick  v.  Sherwood,  22  U.  C.  C. 
P.  467.  See  also  Burrows  v.  Leavens,  1  Can.  L. 
T.  697. 

United  States.- — Stephen  v.  Beall,  22  Wall. 
(U.  S.)  329;  In  re  Kinkead,  3  Biss.  (U.  S.)  405. 
But  see  Boyd  v.  Withers,  1  Chicago  Leg.  N.  401, 

3  Fed.  Cas.  No.  1,752. 
Alabama.  —  Bolman  v.  Overail,  86  Ala.  168; 

Brame  v.  McGee,  46  Ala.  170;  Paulk  v.  Wolfe, 
34  Ala.  541. 

District  of  Columbia.  —  Kaiser  v.  Stickney,  3 
MacArthur  (D.  C.)  118. 

Florida.  —  Staley  v.  Hamilton,  19  Fla.  275. 
Indiana.  —  Major  v.  Symmes,  19  Ind.  117. 
Kentucky.  —  Burch  v.  Breckinridge,  16  B. 
Mon.  (Ky.)  482,  63  Am.  Dec.  553  ;  McKee  v. 
Sypert,  6  Ky.  L.  Rep.  519;  Lillard  p.  Turner, 
16  B.  Mon.  (Ky.)  374;  Coleman  v.  Wooley,  10 
B.  Mon.  (Ky.)  320.  But  see  Daniel  v.  "Robin- 
son, 18  B.  Mon.  (Ky.)  301  ;  Hanly  v.  Downing, 

4  Met.  (Ky.)  95. 
Maryland.  —  Price  v.  Bigham,   7   Har.  &  J. 

(Md.)  296;  Hall  v.  Eccleston,  37  Md.  510. 

Minnesota.  —  Carpenter  v.  Leonard,  5  Minn. 
155;  Pond  v.  Carpenter,  12  Minn.  430. 

Mississippi.  —  Futch  v.  Jeffries,  59  Miss.  506; 
Franklin  v.  Beatty,  27  Miss.  347 ;  Frierson  v. 
Williams,  57  Miss.  451.  See  also  Louisiana 
Bank  v.  Williams,  46  Miss.  618,  12  Am.  Rep. 
319- 

Missouri.- — Boatmen's  Sav.  Bank  v.  Collins, 
75  Mo.  280;  Davis  v.  Smith,  75  Mo.  219;  Mor- 
rison v.  Thistle,  67  Mo.  596  ;  Metropolitan  Bank 
v .  Taylor,  62  Mo.  338  ;  Meyers  v.  Van  Wagoner, 
56  Mo.  115:  Metropolitan  Bank  v.  Taylor,  53 
Mo.  444;  Lincoln  v.  Rowe,  51  Mo.  571;  Kimm 
v.  Weippert,  46  Mo.  532,  2  Am.  Rep.  541  ; 
Bruner  v.  Wheaton,  46  Mo.  363  ;  Schafroth  v. 
Ambs,  46  Mo.  114:  Claflin  v.  Van  Wagoner,  32 
Mo.  252;  Whitesides  v.  Cannon,  23  Mo.  457; 
Coats  v.  Robinson,  10  Mo.  757;  Mendenhall  v. 
Leivy,  45  Mo.  App.  20 ;  Boatmen's  Sav.  Bank 
v.  McMenamy,  35  Mo.  App.  198. 

Nebraska.  —  Kloke  v.  Martin,  55  Neb.  554. 
New  Jersey.  —  Oakley  v.  Pound,  14  N.  J.  Eq. 
178;  Pentz  v.  Simonson,  13  N.  J.  Eq.  232. 

New  York.  —  Miller  v.  Richardson,  88  Hur. 
(N.  Y.)  49 ;  North  American  Coal  Co.  v.  Dyett, 
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The  Principle  upon  which  this  doctrine  is  based  is  that  though  the  contracts 
of  a  married  woman  have  no  validity  at  law  nor  by  way  of  appointment  or 
charge,  equity  decrees  that  if  they  are  just  they  should  be  paid  out  of  such 
estate,  because  it  must  be  assumed  that  the  wife  intended  to  pay  her  obli- 
gations, and  there  is  no  other  property  out  of  which  they  could  be  paid.1 

(2)  Doctrine  Applies  to  Statutory  Estates.  —  The  power  of  a  court  of  equity 
to  charge  the  separate  estate  of  a  married  woman  as  it  existed  and  was  exer- 
cised prior  to  the  legislation  creating  the  statutory  separate  estate  of  married 
women  still  exists,  not  only  as  to  the  equitable  separate  property,  but  also  as 
to  the  separate  property  defined  by  such  statutes,  except  as  to  such  contracts 
as  she  is  authorized  to  make  in  her  own  name  and  on  which  the  remedy  at 
law  is  given.2 

(3)  Extent  of  Powei  (a)  in  General.  —  With  reference  to  the  extent  of  the 

power  of  a  married  woman  to  bind  her  separate  property  in  equity, 
two  distinct  views  prevail  in  different  jurisdictions,  or  from  time  to  time 
have  prevailed  in  the  same  jurisdiction.  And  it  is  possible,  by  keeping  in 
mind  the  distinction  between  these  views  and  ascertaining  which  prevails  in  a 
particular  jurisdiction,  or  which  did  prevail  in  the  jurisdiction  at  the  time 
a  particular  decision  was  rendered,  to  reconcile,  or  at  least  explain,  many 
decisions  which  would  otherwise  appear  to  be  in  hopeless  conflict. 

(b)  Married  Woman  a  Ferae  Sole  Save  as  Restricted  by  Instrument  Creating  Estate.  —  The 
better  and  more  generally  adopted  view  with  reference  to  the  extent  of  a 
married  woman's  power  to  bind  her  separate  estate  is  that  as  to  such  estate  she 
is  regarded  in  equity  as  a  feme  sole  owner  with  all  the  powers  of  contracting  and 
binding  her  property  incident  to  such  ownership,  except  in  so  far  as  she  may 
be  restrained  by  the  provisions  of  the  instrument  creating  the  separate  estate.3 

(c)  Power  Limited  to  That  Given  by  Instrument  Creating  Estate.  —  But  the  view  has 


7  Paige  (N.  Y.)  9;  Gardner  v.  Gardner,  7  Paige 
(N.  Y.)  112,  22  Wend.  (N.  Y.)  526;  Curtis  v. 
Engel,  2  Sandf.  Ch.  (N.  Y.)  287;  Ballin  v. 
Dillaye,  37  N.  Y.  35;  Merchants'  Bank  v.  Scott, 
59  Barb.  (N.  Y.)  641  ;  Treadwell  v.  Archer,  76 
N.  Y.  196,  affirming  10  Hun  (N.  Y.)  73:  Palen 
v.  Starr,  7  Hun  (N.  Y.)  422;  Yale  v.  Dederer, 
18  N.  Y.  265,  72  Am.  Dec.  503,  reversing  21 
Barb.  (N.  Y.)  286;  Little  v.  Rawson,  (Supm. 
Ct.  Spec.  T.)  8  Abb.  N.  Cas.  (N.  Y.)  253; 
Jaques  v.  M.  E.  Church,  17  Johns.  (N.  Y.)  548, 
reversing  3  Johns.  Ch.  (N.  Y.)  77 ;  Firemen's 
Ins.  Co.  v.  Bay,  4  Barb.  (N.  Y.)  407,  affirmed  4 
N.  Y.  9  ;  Rope  v.  Van  Wagner,  (Supm.  Ct.  Gen. 
T.)  3  N.  Y.  St.  Rep.  156;  McVey  v.  Cantrell,  70 
N.  Y.  295,  26  Am.  Rep.  605,  affirming  6  Hun 
(N.  Y.)  528. 

North  Carolina.  —  Frazier  v.  Brownlow,  3 
Ired.  Eq.  (38  N.  Car.)  237,  42  Am.  Dec.  165. 

Ohio.  —  Phillips  v.  Graves,  20  Ohio  St.  371, 
S  Am.  Rep.  675. 

Pennsylvania.  ■ —  Karns  v.  Moore,  5  Pa.  Super. 
Ct.  381. 

South  Carolina.  —  Ellis  v.  American  Mortg. 
Co.,  36  S.  Car.  45  ;  Dial  v.  Agnew,  28  S.  Car. 
454- 

Tennessee.  —  Cummings  v.  Irvin,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  153;  Warren  v.  Freeman, 
85  Tenn.  513. 

Vermont.  —  Howe  v.  Chesley,  56  Vt.  727 ; 
Frary  v.  Booth,  37  Vt.  78. 

Virginia.  ■ —  Price  v.  Planters  Nat.  Bank,  92 
Va.  468;  Bain  v.  Buff,  76  Va.  371  ;  Darnall  v. 
Smith,  26  Gratt.  (Va.)  878;  Crockett  v.  Doriot, 
85  Va.  240. 

Wisconsin.  —  Wooster  v.  Northrup,  5  Wis. 
245;  Todd  v.  Lee,  15  Wis.  365. 


The  Woman  Must  Ee  Possessed  of  a  Separate 
Estate  at  the  time  of  making  the  contract,  for 
it  is  only  from  the  fact  of  the  existence  of  this 
separate  property  that  the  contract  of  a  married 
woman  can  be  considered  of  any  force  or  effect 
whatever.  Mendenhall  v.  Leivy,  45  Mo.  App. 
20. 

1.  Reason  of  Doctrine.  —  Yale  v.  Dederer,  18 

18  N.  Y.  265,  72  Am.  Dec.  503,  reversing  21 
Barb.  (N.  Y.)  286. 

2.  Doctrine  Applies  to  Statutory  Estates. —  Levi 
v.  Earl,  30  Ohio  St.  147;  Williams  v.  Urmston, 
35  Ohio  St.  296,  35  Am.  Rep.  611  ;  Todd  v.  Lee, 
15  Wis.  365. 

3.  Married  Woman  Regarded  as  a  Feme  Sole  — 
England.  —  Headen  v.  Rosher,  M'Clel.  &  Y.  90 ; 
Peacock  v.  Monk,  2  Ves.  190;  Sturgis  v.  Corp, 
13  Ves.  Jr.  190,  9  Rev.  Rep.  169;  Murray  v. 
Barlee,  4  Sim.  82;  Willats  v.  Cay,  2  Atk.  67; 
Clerk  v.  Miller,  2  Atk.  379  ;  Norton  v.  Turvill, 
2  P.  Wms.  144;  Hulme  v.  Tenant,  1  Bro.  C.  C. 
16;  Heatley  v.  Thomas,  15  Ves.  Jr.  596;  Essex 
v.  Atkins,  14  Ves.  Jr.  542;  Grigby  v.  Cox,  1 
Ves.  517;  Parkes  v.  White,  11  Ves.  Jr.  209; 
Tullett  v.  Armstrong,  1  Beav.  1,  4  Myl.  &  C.  390. 

United  States.  —  Martin  v.  Fort,  (C.  C.  A.) 
83  Fed.  Rep.  19. 

Alabama.  —  Forrest  v.  Robinson,  4  Port. 
(Ala.)  44;  Bradford  v.  Greenway,  17  Ala.  797, 
52  Am.  Dec.  203  ;  Robinson  v.  O'Neal,  56  Ala. 
541  :  Baker  v.  Gregory,  28  Ala.  544,  65  Am. 
Dec.  366;  Sprague  v.  Tyson,  44  Ala.  338; 
Braune  v.  McGee,  50  Ala.  359  :  Short  v.  Battle, 
52  Ala.  456;  Sprague  v.  Shields.  61  Ala.  428. 

Arkansas.  —  Collins  v.  Wassell,  34  Ark.  17; 
Dobbin  v.  Hubbard,  17  Ark.  189,  65  Am.  Dec 
425- 
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also  been  asserted  and  still  obtains  in  some  jurisdictions  that  the  wife  is  only 
entitled  to  the  profits  of  the  property  during  her  coverture,  and  has  only  such 
power  of  charging  or  binding  the  separate  estate  by  her  contracts,  debts,  or 
other  obligations,  as  is  expressly  conferred  upon  her  by  the  instrument 
creating  the  estate.1 

c.  Statutory  Changes  and  Modifications  of  Equitable  Doctrine 
—  (i)  Power  to  Bind  Statutory  Separate  Estate  in  General. — A  married 
woman  may  charge  her  statutory  separate  estate  with  liability  in  equity  for 
her  contracts  and  engagements  in  precisely  the  same  manner  and  subject  to 
the  same  rules  as  she  may  charge  her  equitable  separate  estate,2  except  so  far 


27  Miss. 
Frierson 


Georgia.  —  Dallas  v.  Heard,  32  Ga.  608. 

Kentucky.  —  Bell  v.  Kellar,  13  B.  Mon.  (Ky.) 
384;  Lillard  v.  Turner,  16  B.  Mon.  (Ky.)  374. 

Maryland.  —  Hall  v.  Eccleston,  37  Md.  510. 

Minnesota.  —  Carpenter  v.  Leonard,  5  Minn. 
155- 

Mississippi.  —  Franklin  v.  Beatty, 
347;  Futch  v.  Jeffries,  59  Miss.  506 
v.  Williams,  57  Miss.  451. 

Missouri.  —  McQuie  v.  Peay,  58  Mo.  56 ; 
Whitesides  v.  Cannon,  23  Mo.  457 ;  Davis  v. 
Smith,  75  Mo.  219;  Metropolitan  Bank  v.  Tay- 
lor, S3  Mo.  444 ;  Meyers  v.  Van  Wagoner,  56 
Mo.  115;  Morrison  v.  Thistle,  67  Mo.  596. 

New  Hampshire.  —  Albin  v.  Lord,  39  N.  H. 
196. 

New  Jersey.  —  Leaycraft  v.  Hedden,  4  N.  J. 
Eq.  si 2. 

New  York.  —  North  American  Coal  Co.  v. 
Dyett,  7  Paige  (N.  Y.)  9;  Gibson  v.  Walker,  20 
N.  Y.  476;  Jaques  v.  M.  E.  Church.  17  Johns. 
(N.  Y.)  548,  reversing  3  Johns.  Ch.  (N.  Y.)  77; 
Dyett  v.  North  American  Coal  Co.,  20  Wend. 
(N.  Y.)  370;  Vanderheyden  v.  Mallory,  1  N.  Y. 
462  ;  Gardner  v.  Gardner,  22  Wend.  (N.  Y.)  526, 
7  Paige  (N.  Y.)  112;  Yale  v.  Dederer,  18  N.  Y. 
265,  72  Am.  Dec.  503,  reversing  21  Barb.  (N. 
Y.)  286;  Firemen's  Ins.  Co.  v.  Bay,  4  Barb.  (N. 
Y.)  407,  affirmed  4  N.  Y.  9. 

North  Carolina.  —  Harris  v.  Harris,  7  Ired. 
Eq.  (42  N.  Car.)  112,  53  Am.  Dec.  393. 

Ohio.  —  Hardy  v.  Van  Harlingen,  7  Ohio  St. 
208;  Machir  v.  Burroughs,  14  Ohio  St.  519; 
Williams  v.  Urmston,  35  Ohio  St.  296,  35  Am. 
Rep.  611. 

South  Carolina.  —  Dial  v.  Agnew,  28  S.  Car. 
454- 

Tennessee.  —  Webster  v.  Helm,  93  Tenn.  322. 
See  also  Warren  v.  Freeman,  85  Tenn.  513  ; 
Litton  v.  Baldwin,  8  Humph.  (Tenn.)  210,  47 
Am.  Dec.  605  ;  Cherry  v.  Clements,  10  Humph. 
(Tenn.)  552;  Kirby  v.  Miller,  4  Coldw.  (Tenn.) 
3;  Shacklett  v.  Polk,  4  Heisk.  (Tenn.)  115; 
Ragsdale  v.  Gossett,  2  Lea  (Tenn.)  736. 

Vermont.  —  Dale  v.  Robinson,  51  Vt.  20,  31 
Am.  Rep.  669. 

Virginia.  —  Bain  v.  Buff,  76  Va.  371  ;  Penn  v. 
Whitehead,  17  Gratt.  (Va.)  503,  94  Am.  Dec. 
478;  Burnett  v.  Hawpe,  25  Gratt.  (Va.)  481; 
Darnall  v.  Smith,  26  Gratt.  (Va.)  878 ;  Justis  v. 
English,  30  Gratt.  (Va.)  565  ;  Garland  v.  Pamp- 
lin,  32  Gratt.  (Va.)  305  ;  Etheridge  v.  Parker, 
76  Va.  247 ;  Atkinson  v.  McCormick,  76  Va. 
791;  Dezendorf  v.  Humphreys,  95  Va.  473; 
Vizonneau  v.  Pegram,  2  Leigh  (Va.)  183. 

West  Virginia.  —  Weinberg  v.  Rempe,  15  W. 
Va.  829. 

Restraints  May  Be  Express  or  Implied.  —  Col- 
lins v.  Wassell,  34  Ark.  17  ;  Webster  v.  Helm,  93 


Tenn.  322;  Bain  v.  Buff,  76  Va.  371  ;  Atkinson 
v.  McCormick,  76  Va.  791  ;  Dezendorf  v. 
Humphreys,  95  Va.  473. 

1.  Power  Limited  to  That  Given  by  Instrument 
Creating  Estate  —  England.  —  Sockett  v.  Wray, 
4  Bro.  C.  C.  483  ;  Hyde  v.  Price,  3  Ves.  Jr.  437  ; 
Whistler  v.  Newman,  4  Ves.  Jr.  129;  Sperling 
V.  Rochfort,  8  Ves.  Jr.  164;  Wagstaff  v.  Smith, 
9  Ves.  Jr.  520;  Richards  v.  Chambers,  10  Ves. 
Jr.  580 ;  Lee  v.  Muggeridge,  1  Ves.  &  B. 
118. 

District  of  Columbia.  —  Smith  v.  Thompson, 
2  MacArthur  (D.  C.)  291,  29  Am.  Rep.  621  ; 
Keifer  v .  Carusi,  7  D.  C.  156.  See  also  Emmons 
v.  Harlan,  5  Mackey  (D.  C.)  521. 

Mississippi.  —  Montgomery  v.  Agricultural 
Bank,  10  Smed.  &  M.  (Miss.)  567;  Doty  v. 
Mitchell,  9  Smed.  &  M.  (Miss.)  435. 

Pennsylvania.  - —  Thomas  v.  Folwell,  2  Whart. 
(Pa.)  n,  30  Am.  Dec.  230;  Wallace  v.  Coston, 
9  Watts  (Pa.)  137;  Stahl  v.  Crouse,  1  Pa.  St. 
in  ;  Cochran  v.  O'Hern,  4  W.  &  S.  (Pa.)  95, 
39  Am.  Dec.  60 ;  Pennsylvania  L.  Ins.  Co.  v. 
Foster,  35  Pa.  St.  134.  See  also  Lancaster  v. 
Dolan,  1  Rawle  (Pa.)  247,  18  Am.  Dec.  625; 
Newlin  v.  Newlin,  1  S.  &  R.  (Pa.)  275;  Grosser 
v.  Hornung,  10  W.  N.  C.  (Pa.)  463. 

South  Carolina.  —  Ewing  v.  Smith.  3  Desaus. 
(S.  Car.)  420,  s  Am.  Dec.  557;  Reid  v.  Lamar, 
1  Strobh.  Eq.  (S.  Car.)  27;  Clark  v.  Makenna, 
Cheves  Eq.  (S.  Car.)  163. 

Tennessee.  —  Morgan  v.  Elam.  4  Yerg. 
(Tenn.)  375;  Marshall  v.  Stephens,  8  Humph. 
(Tenn.)  159,  47  Am.  Dec.  601. 

Texas.  —  See  Cartwright  v.  Hollis,  5  Tex. 
169. 

Virginia.  —  Williamson  v.  Beckham,  8  Leigh 
(Va.)  20. 

2.  Equitable  Rules  Generally  Applicable  — 

United  States.  —  Ankeney  v.  Hannon,  147  U.  S. 
118. 

Alabama.- — Hooper  v.  Smith,  23  Ala.  639; 
Blevins  v.  Buck,  26  Ala.  292 ;  Warfield  v. 
Ravesies,  38  Ala.  518.  But  see  Wilkinson  v. 
Cheatham,  45  Ala.  339;  McCravey  v.  Todd,  66 
Ala.  315.  See  Shulman  v.  Fitzpatrick,  62  Ala. 
57i. 

Illinois.  —  Cookson  v.  Toole,  59  111.  515;  Wil- 
liams v.  Hugunin,  69  111.  214,  18  Am.  Rep.  607, 
Bauman  v.  Street,  76  111.  526. 

Iowa.  —  Sweazy  v.  Kammer,  51  Iowa  642. 
Maine.  —  Brookings  v.  White,  49  Me.  487. 
Minnesota.  —  Carpenter  v.  Leonard.  5  Minn. 
155. 

New  Jersey.  —  Johnson  v.  Cummins,  16  N.  J. 
Eq.  105.  84  Am.  Dec.  142. 

Nezv  York.  —  Yale  v.  Dederer,  18  N.  Y.  265, 
72  Am.  Dec.  503,  22  N.  Y.  450,  78  Am.  Dec. 
216;  Ballin  v.  Dillaye,  37  N.  Y.  35  ;  Corn  Exch. 
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as  these  rules  are  inconsistent  with  special  statutory  provisions.1  The  reason 
is  that  a  statute  making  the  property  of  a  wife  her  separate  estate  merely 
puts  all  such  property  on  the  same  basis  as  property  specifically  conveyed  to 
her  separate  use,  and  the  same  considerations  which  induced  courts  of  equity 
to  charge  her  equitable  separate  estate  are,  therefore,  fully  applicable.2  These 
rules  have  already  been  considered  and  need  not  be  repeated.3  Under  the 
statutes  of  some  states,  a  married  woman,  as  to  her  separate  property,  is  to  be 
regarded  as  a  feme  sole,  competent  to  contract  debts  which  will  bind  her 
separate  property,  whether  it  be  named  or  referred  to  or  not.4  Other  statutes 
do  not  go  so  far,  but  merely  authorize  the  wife  to  contract  with  respect  to 
her  separate  property,  or  with  respect  to  other  specially  designated  matters.5 
(2)  Effect  ok  Statutory  Provisions  —  (a)  Both  Equitable  and  statutory 
Separate  Estate  Affected.  —  General  statutory  restraints  on  the  power  of  the  wife 
are  applicable  to  both  her  equitable  and  her  statutory  separate  estate.6  But 
the  powers  of  the  wife  as  to  her  equitable  separate  estate  as  limited  by  the 
instrument  creating  it  are  not  enlarged  by  the  statute.7 


Ins.  Co.  v.  Babcock,  42  N.  Y.  628,  1  Am.  Rep. 
601. 

Ohio.  —  Phillips  v.  Graves,  20  Ohio  St.  390, 
S  Am.  Rep.  675  ;  Levi  v.  Earl,  30  Ohio  St.  147 ; 
Fallis  v.  Keys,  35  Ohio  St.  265  ;  Williams  v. 
Urmston,  35  Ohio  St.  301,  35  Am.  Rep.  611; 
Hershizer  v.  Florence,  39  Ohio  St.  532.  See 
Rice  v.  Columbus,  etc.,  R.  Co.,  32  Ohio  St.  388, 
30  Am.  Rep.  610;  Payne  v.  Thompson,  44  Ohio 
St.  205. 

Wisconsin.  —  Wooster  v.  Northrup,  5  Wis. 
245;  Conway  v.  Smith,  13  Wis.  125;  Todd  v. 
Lee,  15  Wis.  365. 

But  see  Garrett  v.  Dabney,  27  Miss.  335  ; 
Porter  v.  Haley,  55  Miss.  66,  30  Am.  Rep.  502. 

For  numerous  particular  illustrations  and  ap- 
plications of  this  rule,  see  infra,  this  section, 
q.  Particular  Classes  of  Contracts.  But  see 
Wilkinson  v.  Cheatham,  45  Ala.  341,  where  it  is 
said,  "  Her  statutory  separate  estate  being  the 
creature  of  the  statute,  her  powers  over  it  are 
also  derived  from  the  statute."  See  also  Ogden 
v.  Guice,  56  Miss.  330. 

The  difference  between  statutory  separate  es- 
tate and  equitable  separate  estate  is  that  the 
feme  covert  cannot  charge  the  former,  save  as 
the  statute  expressly  authorizes  ;  the  latter  she 
can  and  does  charge  by  all  her  contracts  and 
agreements,  which,  entered  into  by  one  sui  juris, 
would  bind  him  personally.  Coleman  v.  Smith, 
55  Ala.  368.  See  also  O'Connor  v.  Chamber- 
lain. 59  Ala.  431. 

1.  See  generally  infra,  this  subsection,  (2) 
Effect  of  Statutory  Provisions. 

2.  Reason  for  Rule.  —  See  Conway  v.  Smith, 
13  Wis.  131. 

3.  See  supra,  this  subsection,  b.  Equitable 
Doctrine. 

4.  General  Scope  of  Statutory  Provisions  —  Eng- 
land.—  Hill  v.  Cooper,  (1893)  2  Q.  B.  85. 

California.  —  Farmers',  etc.,  Bank  v.  Shorb, 
137  Cal.  685. 

Michigan.  —  Starkweather  v.  Smith,  6  Mich. 
377- 

Missouri.  —  Miller  v.  Brown,  47  Mo.  504,  4 
Am.  Rep.  345  ;  Gay  v.  Ihm,  69  Mo.  584  ;  Blair 
v.  Chicago,  etc.,  R.  Co.,  89  Mo.  383  ;  Brown  v. 
Bowen,  90  Mo.  184;  Rosenheim  v.  Hartsock,  90 
Mo.  357. 

Nebraska.  —  Shortel  v.  Young,  23  Neb.  408. 


New  York.  —  Mayer  v.  Lithauer,  (Supm.  Ct. 
App.  T.)  28  Misc.  (N.  Y.)  171. 

Oregon.  —  Southern  Oregon  First  Nat.  Bank 
z.  Leonard,  36  Oregon  390. 

Washington.  —  Kittitas  County  v.  Travers,  16 
Wash.  528. 

See  Ankeney  v.  Hannon,  147  U.  S.  118;  Shul- 
man  v.  Fitzpatrick,  62  Ala.  571  ;  Hamil  v.  Amer- 
ican Freehold  Land,  etc.,  Co.,  127  Ala.  90. 

5.  Limited  Power  to  Contract — United  States. 
—  Boyd  v.  Withers,  1  Chicago  Leg.  N.  401,  3 
Fed.  Cas.  No.  1,752. 

Arkansas.  —  Sidway  v.  Nichol,  62  Ark.  152. 
Indiana.  —  Thomas  v.  Passage,  54  Ind.  112. 
Maryland.  —  Worthington  v.  Cooke,  52  Md. 
297. 

Nebraska.  —  Davis  v.  Cheyenne  First  Nat. 
Bank,  5  Neb.  242,  25  Am.  Rep.  484. 

New  Hampshire.  —  Bailey  v.  Pearson,  29  N. 

H.  77- 

North  Carolina.  —  Flaum  v.  Wallace,  103  N. 
Car.  306;  Draper  v.  Jordan,  5  Jones  Eq.  (58  N. 
Car.)  175. 

Ohio.  —  Levi  v.  Earl,  30  Ohio  St.  147. 
Wisconsin.  —  Wooster  v.  Northrup,  5  Wis. 
245- 

Canada.  —  Wallace  v.  Lea,  28  Can.  Super.  Ct. 
595,  reversing  33  N.  Bruns.  492. 

See  also  generally  infra,  this  section,  q.  Par- 
ticular Classes  of  Contracts. 

In  Indiana  a  married  woman  may  bind  herself 
by  any  contract  except  those  specified  in  the 
statute.  Ability  is  the  rule,  and  disability  the 
exception.  Arnold  v.  Englemen,  103  Ind.  512, 
citing  Rosa  v.  Prather,  103  Ind.  191.  See  also 
Harrell  v.  Harrell,  117  Ind.  94. 

6.  Statutory  Restraints  on  Power  of  Wife.  — 
Sweazy  v.  Kammer,  51  Iowa  642;  Stuart  v. 
Wilder,  17  B.  Mon.  (Ky.)  55;  Daniel  v.  Robin- 
son, 18  B.  Mon.  (Ky.)  301  ;  Carpenter  v.  Leon- 
ard, 5  Minn.  155.  See  Dibrell  v.  Carlisle,  51 
Miss.  785. 

7.  Powers  Limited  by  Instrument  Creating  Es- 
tate, —  Smith  v.  Turpin,  109  Ala.  689;  Twin- 
ing's  Appeal,  97  Pa.  St.  36 ;  MacConnell  v. 
Lindsay,  131  Pa.  St.  476. 

An  action  for  necessaries  supplied  for  the 
wife's  use  during  coverture  cannot  be  main- 
tained under  Code  Ala.,  §§  1987,  2131,  if  the 
separate  estate  of  the  wife  is  made  such  by  the 
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(b)  Powers  Not  Enlarged  Except  by  Express  Provision.  —  A  statute  providing  in  effect 
that  a  married  woman's  property  shall  be  her  separate  property  does  not  in 
any  manner  enlarge  her  powers  in  respect  thereto  in  the  absence  of  further 
special  provisions.1  In  such  a  case,  and  in  all  cases  not  falling  within  some 
express  statutory  provision,  the  question  whether  or  not  a  wife's  separate 
property  is  charged  with  any  particular  obligations  must  be  determined  in 
accordance  with  the  established  rules  in  regard  to  charging  equitable  separate 
estates.2  An  act  expressly,  or  by  necessary  implication,  clothing  a  wife  with 
power  to  contract  in  her  own  name  in  specified  cases,  without  more,  does  not 
extend  or  abridge  the  power  which  she  already  had  in  equity  to  charge  her 
separate  estate.3 

(c)  Adoption  of  Equitable  Doctrine.  —  In  many  states  the  equitable  doctrine  as  to 
charging  the  wife's  separate  estate  has  been  adopted  by  statute  to  a  greater 
or  less  extent.4 

(d)  Statutes  Authorizing  Wife  to  Contract  and  Be  Sued.  —  Under  Statutes  authorizing 
a  wife  to  contract  generally  or  in  respect  to  the  particular  matter  involved, 
and  to  be  sued  thereon  as  if  sole,  the  equitable  doctrine  as  to  charging  her 
separate  estate  has  no  application,5  for  the  double  reason  that  there  is  an  ade- 
quate remedy  at  law,6  and  because  the  basis  of  the  equitable  rule,  which  was 


instrument  creating  it  and  independent  of  legis- 
lation.   Cannon  v.  Turner,  32  Ala.  483. 

1.  Powers  Not  Enlarged  Beyond  Express  Pro- 
visions —  United  States. — -Flanders  v.  Abbey, 
6  Biss.  (U.  S.)  20;  Ankeney  v.  Hannon,  147 
U.  S.  118. 

Alabama.  —  Wilkinson  v.  Cheatham,  45  Ala. 
337  ;  Fry  v.  Hamner,  50  Ala.  53;  Bradley  v. 
Murray,  66  Ala.  269 ;  Cook  v.  Meyer,  73  Ala. 
580. 

Illinois.  —  Carpenter  v.  Mitchell,  50  111.  470  ; 
Williams  v.  Hugunin,  69  111.  214,  18  Am.  Rep. 
607. 

Indiana.  —  Stevens  v.  Parish,  29  Ind.  260,  95 
Am.  Dec.  636. 

Maine.  —  Brookings  v.  White,  49  Me.  487. 

Michigan.  —  West  v.  Laraway.  28  Mich.  464  ; 
Kitchell  v.  Mudgett,  37  Mich.  81. 

Minnesota.  —  Pond  v.  Carpenter,  12  Minn. 
430. 

Mississippi.  —  Selph  v.  Howland,  23  Miss. 
264;  Garrett  v.  Dabney,  27  Miss.  335. 

Missouri.  —  McCollum  v.  Boughton,  132  Mo. 
601. 

New  Hampshire.  —  Bailey  v.  Pearson,  29  N. 
H.  77. 

New  Jersey.  —  Naylor  v.  Field,  29  N.  J.  L. 
287. 

New  York.  —  Yale  v.  Dederer,  18  N.  Y.  265, 
72  Am.  Dec.  503,  22  N.  Y.  450,  78  Am.  Dec. 
216;  Ballin  v.  Dillaye.  37  N.  Y.  35. 

North  Carolina.  —  Pippen  v.  Wesson,  74  N. 
Car.  437  ;  Huntley  v.  Whitner,  77  N.  Car.  392  ; 
Dougherty  v.  Sprinkle,  88  N.  Car.  300 ;  Flaum 
v.  Wallace,  103  N.  Car.  304. 

Ohio.  —  Phillips  v.  Graves,  20  Ohio  St.  389, 
5  Am.  Rep.  675  ;  Levi  v.  Earl,  30  Ohio  St.  169. 

Pennsylvania.  —  Mahon  v.  Gormley,  24  Pa. 
St.  82. 

Wisconsin.  —  Wooster  v.  Northrup,  5  Wis. 
245;  Todd  v.  Lee,  15  Wis.  380;  Krouskop  v. 
Shontz,  51  Wis.  204,  37  Am.  Rep.  817.  But 
see  Conway  v.  Smith,  13  Wis.  125. 

Canada.  —  Kraemer  v.  Gless,  10  U.  C.  C.  P. 
470 ;  Wallace  v.  Lea,  28  Can.  Super.  Ct.  595, 
reversing  33  N.  Bruns.  492. 


"  Her  estate  is  wholly  statutory  and  her 
powers  over  it  are  wholly  statutory.  If  she 
needs  more  she  must  resort  to  a  court  of  chan- 
cery."   Wilkinson  v.  Cheatham,  45  Ala.  337. 

2.  Established  Equitable  Rules  Apply.  —  Brook- 
ings v.  White,  49  Me.  487  ;  Yale  v.  Dederer,  22 
N.  Y.  450,  78  Am.  Dec.  216;  Corn  Exch.  Ins. 
Co.  v.  Babcock,  42  N.  Y.  639,  1  Am.  Rep.  601  ; 
Levi  v.  Earl,  30  Ohio  St.  147  ;  Mueller  v.  Wiese, 
95  Wis.  382. 

3.  Effect  of  Conferring  Special  Powers  —  Ala- 
bama.—  Wilkinson  v.  Cheatham,  45  Ala.  337. 

Arkansas.  —  Sparks  v.  Moore,  66  Ark.  437. 
Indiana.  —  Arnold    v.    Engleman,    103  Ind. 
512. 

Mississippi.  —  Ogden  v.  Guice,  56  Miss. 
330. 

Neva  York.  —  Corn  Exch.  Ins.  Co.  v.  Babcock, 
42  N.  Y.  625,  1  Am.  Rep.  601. 

Ohio.  —  Levi  v.  Earl,  30  Ohio  St.  171. 

Pennsylvania.  —  Mahon  v.  Gormley,  24  Pa. 
St.  80. 

See  Martin  v.  Fort,  (C.  C.  A.)  83  Fed.  Rep. 
19. 

4.  Equitable  Doctrine  Adopted  by  Statute.  — 

See  Carpenter  v.  Leonard.  5  Minn.  155.  See, 
for  example,  infra,  this  section,  q.  (2)  Contracts 
in  Reference  to  Separate  Estate. 

5.  Equitable  Doctrine  Not  Applicable.  —  Wil- 
liams v.  Hugunin,  69  111.  214,  18  Am.  Rep.  607: 
Levi  v.  Earl,  30  Ohio  St.  147;  Williams  v. 
Urmston,  35  Ohio  St.  301,  35  Am.  Rep.  611. 

6.  Adequate  Remedy  at  Law.  —  Willard  v. 
Eastham,  15  Gray  (Mass.)  334,  77  Am.  Dec. 
366 ;  Smiley  v.  Meyer,  55  Miss.  555  ;  Ogden  v. 
Guice,  56  Miss.  330;  Jenz  v.  Gugel,  26  Ohio 
St.  527;  Levi  v.  Earl,  30  Ohio  St.  170;  Meyers 
v.  Rahte,  46  Wis.  655.  But  see  Mitchell  v. 
Otey,  23  Miss.  236. 

Concurrent  Jurisdiction.  —  Under  some  statutes 
the  jurisdiction  at  law  and  in  equity  is  con- 
current. Ogden  v.  Guice,  56  Miss.  330  :  John- 
son v.  Cummins,  16  N.  J.  Eq.  97,  84  Am.  Dec. 
142 ;  Corn  Exch.  Ins.  Co.  v.  Babcock,  42  N.  Y. 
624,  1  Am.  Rep.  601  ;  Phillips  v.  Graves,  20 
Ohio  St.  388,  5  Am.  Rep.  675- 
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the  inability  of  the  wife  to  render  herself  personally  liable,1  no  longer  exists.* 
Under  such  a  statute,  the  question  is  not  strictly  one  of  charging  the  separate 
estate,  but  of  the  liability  of  a  married  woman  upon  her  contracts,  and  the 
remedy  is  by  personal  judgment  against  the  wife  and  execution  against  her  prop- 
erty as  in  other  cases.3  But  to  the  extent  that  the  statute  falls  short  of  this 
and  unless  it  authorizes  a  personal  judgment  against  the  wife,  the  equitable 
doctrine  prevails,  and  the  separate  estate  is  or  is  not  bound  in  accordance 
with  the  rules  already  discussed.4 

(e)  Statutory  Restraints  on  Alienation.  — As  a  General  Rule,  statutory  restraints  or 
regulations  as  to  the  conveyance  of  a  married  woman's  property  do  not  pre- 
vent her  from  charging  it  with  liability  notwithstanding  noncompliance  with 
the  statute.5  The  mere  fact  that  a  charge  may  result  in  an  alienation  of 
property  is  not  sufficient  to  bring  the  case  within  the  statutory  prohibition.6 
But  a  statutory  prohibition  against  "  sale  or  incumbrance  "  operates  to  prevent 
a  charge  upon  the  separate  estate  unless  made  in  accordance  with  the  statu- 
tory provisions.7 

Joinder  of  Husband.  —  Statutory  provisions  requiring  the  husband  to  join  with 
the  wife  in  order  to  convey  property  belonging  to  her  separate  estate  do  not 
operate  to  prevent  her  from  charging  such  estate  with  liability  on  her  contracts 
made  without  joinder  or  consent  of  the  husband,  at  least  not  unless  a  proper 
construction  of  the  language  used  shows  that  such  was  the  intent  of  the  statute.8 

Privy  Examination  of  Wife.  —  Statutes  requiring  privy  examination  of  the  wife 
in  the  case  of  conveyances  have  no  application  to  charges  of  her  debts  on  her 
separate  estate.9 

(f)  Consent  of  Husband.  —  Under  some  statutes  the  consent  of  the  husband  is 

necessary  to  charge  the  separate  estate.10 


1.  Reason  for  Equitable  Rule  Removed.  —  See 

supra,  this  subsection,  c.  (i )  Poxver  to  Bind  Stat- 
utory Separate  Estate  in  General;  Williams  v. 
Hugunin,  69  111.  214,  18  Am.  Rep.  607;  Levi  v. 
Earl,  30  Ohio  St.  147.  See  also  Halliday  v. 
Jones,  57  Ala.  525,  wherein  a  private  act  consti- 
tuting a  married  woman  a  free  dealer  with 
power  to  manage  her  own  estate,  was  held  to 
repeal,  by  necessary  implication,  statutory  pro- 
visions as  to  charging  the  wife's  estate. 

2.  See  2  Bishop  on  Married  Women,  §§  205, 
206. 

3.  Remedy  by  Personal  Judgment  and  Execu- 
tion— Arkansas. —  Sidway  v.  Nichol,  62  Ark.  150. 

Illinois.  —  Cookson  v.  Toole,  59  111.  515;  Wil- 
liams v.  Hugunin,  69  111.  214,  18  Am.  Rep.  607. 

Indiana.  —  Wulschner  v.  Sells,  87  Ind.  71; 
Mathes  v.  Shank,  94  Ind.  501. 

Maryland.  —  Worthington  v.  Cooke,  52  Md. 
297. 

Massachusetts.  —  Willard  v.  Eastham,  15 
Gray  (Mass.)  334,  77  Am.  Dec.  366. 

Mississippi.  —  Smiley  v.  Meyer,  55  Miss.  555  ; 
Travis  v.  Willis,  55  Miss.  566. 

Nebraska.  —  Davis  v.  Cheyenne  First  Nat. 
Bank,  5  Neb.  242,  25  Am.  Rep.  484. 

New  York.  —  Corn  Exch.  Ins.  Co.  v.  Bab- 
cock,  42  N.  Y.  638,  1  Am.  Rep.  601. 

Ohio.  —  Levi  v.  Earl,  30  Ohio  St.  170. 

Oregon.  —  Southern  Oregon  First  Nat.  Bank 
v.  Leonard,  36  Oregon  390. 

Pennsylvania.  —  Mahon  v.  Gormley,  24  Pa. 
St.  80. 

Wisconsin.  —  Conway  v.  Smith,  13  Wis.  125; 
Leonard  v.  Rogan,  20  Wis.  540 ;  Krouskop  v. 
Shontz,  51  Wis.  215,  37  Am.  Rep.  817. 

Canada.  —  Steels  v.  Hullman,  33  U.  C.  Q.  B. 
47i. 


Power  of  Wife  to  Contract.  —  See  title  Hus- 

iiand  and  Wife,  vol.  15,  p.  791. 

4.  How  Far  Equitable  Doctrine    Applies.  — 

American  Ins.  Co.  v.  Avery,  60  Ind.  566  ;  Levi 
v.  Earl,  30  Ohio  St.  147;  Rice  v.  Columbus,  etc., 
R.  Co.,  32  Ohio  St.  386,  30  Am.  Rep.  610; 
Mueller  v.  Wiese,  95  Wis.  381. 

5.  Restraints  on  Alienation  Not  Applicable  to 
Contracts. —  Phillips  v.  Graves,  20  Ohio  St.  389, 
5  Am.  Rep.  675. 

6.  2  Bishop  on  Married  Women,  §  209.  But 
see  Cox  v.  Wood,  20  Ind.  54 ;  Pond  v.  Carpen- 
ter, 12  Minn.  430;  Yale  v.  Dederer,  18  N.  Y. 
267,  72  Am.  Dec.  503  ;  Levi  v.  Earl,  30  Ohio 
St.  165  et  seq. 

Where  a  married  woman,  the  owner  of  prop- 
erty, is  disabled  by  the  statute  to  alienate  it,  it 
cannot  be  charged  with  her  debts,  except  that 
for  the  purchase  money ;  but  her  income  on 
profits  therefrom  may  be  reached  by  execution. 
Cox  v .  Wood,  20  Ind.  54. 

7.  Prohibition  Against  Sale  or  Incumbrance.  — 
Pell  v.  Cole,  2  Met.  (Ky.)  252;  Daniel  v.  Rob- 
inson, 18  B.  Mon.  (Ky.)  301  ;  Frost  v.  Doyle, 
7  Smed.  &  M.  (Miss.)  68. 

8.  Joinder  of  Husband.  —  Warfield  v.  Ravesies, 
38  Ala.  518;  Thomas  v.  Passage,  54  Ind.  112; 
Frost  v.  Doyle,  7  Smed.  &  M.  (Miss.)  75; 
Franklin  v.  Beatty,  27  Miss.  347 ;  American 
Ins.  Co.  v.  Avery,  60  Ind.  566.  wherein  the 
statutory  words  construed  were  "  incumber  or 
convey." 

9.  Privy  Examination  of  Wife.  —  Armstrong  v. 

Ross,  20  N.  J.  Eq.  109;  Harrison  v.  Stewart, 
18  N.  J.  Eq.  431;  Wilson  v.  Brown,  13  N.  J. 
Eq.  277. 

10.  Consent  of  Husband  Necessary.  —  Pond  v. 

Carpenter,  12  Minn.  430;  Arrington  v.  Bell,  94 
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(g)  Statutory  Requirement  of  Deed  or  Writing.  —  Under  a  statute  providing  that  a 
wife  shall  have  no  power  to  encumber  or  convey  her  property  except  by  deed 
executed  in  conformity  with  the  statute,  a  married  woman  cannot  charge  her 
separate  estate  except  by  deed.1  Under  some  statutes  the  contract  must  be 
in  writing  in  order  to  bind  the  wife  or  her  estate.3 

(h)  Order  of  Court  Necessary.  —  By  some  statutes  a  married  woman  is  not  per- 
mitted, except  by  order  of  a  court  of  equity,  to  encumber  her  separate  prop- 
erty by  debt  or  otherwise.3 

(i)  Construction  of  Statutes.  —  Statutes  enlarging  the  power  of  a  married  woman 
to  bind  her  separate  estate,  being  in  derogation  of  the  common  law,  are  to  be 
strictly  construed  and  confined  to  the  objects  plainly  expressed  or  necessarily 
implied.4  Upon  the  other  hand,  it  has  been  said  that  the  statutes  are  reme- 
dial in  character  and  intended  to  remove  the  common-law  disabilities  of 
married  women,  and  are  therefore  to  be  liberally  construed  to  secure  the 
object  of  their  enactment.5  The  statute  applies  to  property  acquired  either 
before  or  after  its  enactment,  except  so  far  as  respects  claims  by  the  husband 
or  his  creditors  which  attached  before  the  statute  took  effect.6  But  a  subse- 
quent statute  cannot  enlarge  the  powers  of  the  wife  as  to  her  equitable  sepa- 
rate estate,  where  they  are  limited  by  the  terms  of  the  instrument  creating 
the  estate.7  Nor  will  a  statute  give  validity  to  contracts  made  prior  to  its 
passage.8 

(j)  Modification  or  Repeal  of  Statute.  —  The  modification  or  repeal  of  the  statute 
does  not  affect  or  impair  the  obligation  of  a  contract  entered  into  by  a  married 
woman  while  the  statute  was  in  force,  and  which  then  operated  to  bind  her 
separate  estate.9  A  general  statute  authorizing  married  women  to  contract 
and  to  sue  and  be  sued  as  if  sole  does  not  repeal  by  implication  special 
statutory  restrictions  not  inconsistent  therewith.10 

d.  What  Estates  May  Be  Charged.  — The  power  of  a  married  woman 
to  charge  her  separate  estate  is  not  affected  by  the  fact  that  she  owns  only  a 
life  estate  in  the  property  and  not  the  fee,  but  the  charge  is  given  to  the  extent 
of  her  interest.11 


N.  Car.  247;  Brinkley  v.  Ballance,  126  N.  Car. 
393;  Wood  v.  Wheeler,  106  N.  Car.  512;  Weir 
v.  Page,  109  N.  Car.  220  ;  Sanderlin  v.  Sander- 
lin,  122  N.  Car.  1.  See  Harris  v.  Dale,  5  Bush 
(Ky.)  61;  Marshall  v.  Miller,  3  Met.  (Ky.) 
333- 

In  Alabama,  a  wife  may  contract  in  writing 
as  if  she  were  sole,  with  the  assent  or  concur- 
rence of  her  husband  expressed  in  writing. 
Hamil  v.  American  Freehold  Land,  etc.,  Co., 
127  Ala.  90. 

1.  Deed. —  American  Ins.  Co.  v.  Avery,  60 
Ind.  572,  explained  in  Paulman  v.  Claycomb,  75 
Ind.  70. 

In  Indiana  the  statutory  requirement  of  a 
deed  is  limited  to  real  estate,  and  personal  es- 
tate may  be  charged  without  a  deed.  Paulman 
v.  Claycomb,  75  Ind.  70. 

2.  Writing  Required.  —  Warfield  v.  Ravesies, 
38  Ala.  522  ;  McAnally  v.  Hawkins  Lumber  Co., 
mo  Ala.  397  ;  Harris  v.  Dale,  5  Bush  (Ky.)  61  ; 
Marshall  v.  Miller,  3  Met.  (Ky.)  333. 

3.  Order  of  Court.  — Williamson  v.  Williamson, 
18  B.  Mon.  (Ky.)  329:  Pell  v.  Cole,  2  Met. 
(Ky.)  252,  citing  Daniel  v.  Robinson,  18  B. 
Mon.  (Ky.)  306;  Stacker  v.  Whitlock,  3  Met. 
(Ky.)  244. 

4.  Strict  Construction.  —  Cook  v.  Meyer,  73 
Ala.  580 ;  Mahon  v.  Gormley,  24  Pa.  St.  80. 
See  also  the  title  Statutes.  The  object  of  the 
statute  is  to  protect  the  wife  and  her  interests, 


not  to  extend  her  liabilities.  Bailey  v.  Pearson, 
29  N.  H.  87. 

5.  Liberal  Construction.  —  Naylor  v.  Field,  29 
N.  J.  L.  287;  Dayton  v.  Walsh,  47  Wis.  113,  32 
Am.  Rep.  757,  quoted  approvingly  in  Krouskop 
i'.  Shontz,  51  Wis.  216,  37  Am.  Rep.  817.  See 
also  the  title  Statutes. 

The  word  "  necessaries  "  used  in  a  statute 
authorizing  a  wife  to  bind  her  estate  for  neces- 
saries should  be  liberally  construed.  Pell  v. 
Cole,  2  Met.  (Ky.)  252. 

6.  Application  to  Property  Acquired  Before  and 
After  Statute.  —  Banks  v.  Sloat,  69  Ga.  330 ; 
Stacker  v.  Whitlock,  3  Met.  (Ky.)  244;  Daniel 
v.  Robinson,  18  B.  Mon.  (Ky.)  301  ;  Morrison 
v.  Morrison,  (Ky.  1902)  68  S.  W.  Rep.  467,  69 
S.  W.  Rep.  1 102;  Corn  Exch.  Ins.  Co.  v.  Bab- 
cock,  42  N.  Y.  639,  1  Am.  Rep.  601  ;  Jackson  v. 
Everett,  (Tenn.  1894)  58  S.  W.  Rep.  340. 

7.  Smith  v.  Turpin,  109  Ala.  689.  See  Mar- 
tin v.  Fort,  (C.  C.  A.)  83  Fed.  Rep.  19.  See 
also  Turning's  Appeal,  97  Pa.  St.  36. 

8.  Previous  Contracts  Not  Validated.  —  Wil- 
liams v.  Wilbur,  67  Ind.  42. 

9.  Existing  Contracts  Not  Impaired.  —  Mathes 
v.  Shank,  04  Ind.  501.  See  also  Augusta  Nat. 
Bank  v.  Beard,  100  Va.  687. 

10.  Repeal  by  Implication. —  Augusta  Nat.  Bank 
v.  Reard,  100  Va.  687. 

11.  What  Estates  May  Be  Charged.  —  Webster 
v.  Helm,  93  Tenn.  322. 
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e.  Whether  Consideration  Must  Benefit  Wife  or  Property.  - 
It  has  been  repeatedly  held  that  in  order  to  bind  the  separate  estate  of  a  mar- 
ried woman  by  her  contracts  or  engagements,  the  consideration  must  have 
been  for  the  benefit  of  the  wife  or  of  her  separate  property.1  But  there  is 
also  authority  in  support  of  the  rule  that  the  liability  of  the  married  woman's 
separate  estate  does  not  depend  on  any  benefit  resulting  either  to  her  or  her 


1.  Benefit  Necessary  —  Arkansas.  —  Stillwell 
v.  Adams,  29  Ark.  346  ;  Collins  v.  Wassell,  34 
Ark.  17;  Collins  v.  Underwood,  33  Ark.  265. 

Georgia.  —  King  v.  Thompson,  59  Ga.  380. 
See  also  Morrison  v.  Solomon,  52  Ga.  205 ; 
Zorn  v.  Thompson,  108  Ga.  78. 

Idaho. — Jaeckel  v.  Pease,  (Idaho  1898)  53 
Pac.  Rep.  399. 

Indiana.  —  Coats  v.  McKee,  26  Ind.  223 ; 
Kantrowitz  v.  Prather,  31  Ind.  92,  99  Am.  Dec. 
587;  Smith  v.  Howe,  31  Ind.  233;  Richards  v. 
O'Brien,  64  Ind.  418;  Orr  v.  White,  106  Ind. 
341.    See  also  Field  v.  Noblett,  154  Ind.  357. 

Kentucky.  —  Hounshell  v.  Clay  F.  &  M.  Ins. 
Co.,  81  Ky.  304;  Baird  v.  Bruning,  4  Ky.  L. 
Rep.  206;  Thatcher  v.  Cannon,  6  Bush  (Ky.) 
541.  See  also  Davis  v.  Page,  (Ky.  1895)  32  S. 
W.  Rep.  257. 

Louisiana.  —  Saufley  v.  Joubert,  51  La.  Ann. 
1048. 

Massachusetts.  —  Nourse  v.  Henshaw,  123 
Mass.  96;  Wilder  v.  Richie,  117  Mass.  382; 
Allen  v.  Fuller,  118  Mass.  402;  Willard  V.  East- 
ham,  15  Gray  (Mass.)  328,  77  Am.  Dec.  366; 
Athol  Mach.  Co.  v.  Fuller,  107  Mass.  437; 
Heburn  v.  Warner,  112  Mass.  271,  17  Am. 
Rep.  86. 

Michigan.  —  Fisk  v.  Mills,  104  Mich.  433. 
See  also  Harris  v.  Gates,  121  Mich.  163;  Vos- 
burg  v.  Brown,  119  Mich.  697. 

Mississippi.  —  Bank  of  America  v.  Banks, 
iol  U.  S.  240  (a  Mississippi  case)  ;  Cook  v. 
Ligon,  54  Miss.  368. 

New  Jersey.  —  Bishop  v.  Bourgeois,  58  N.  J. 
Eq.  417  ;  Mawhinney  v.  Cassio,  63  N.  J.  L.  412  ; 
Perkins  v.  Elliott,  22  N.  J.  Eq.  127;  Wilson  v. 
Brown,  13  N.  J.  Eq.  277  ;  Pentz  v.  Simonson, 
13  N.  J.  Eq.  232. 

New  York.  —  Kelso  v.  Tabor.  52  Barb.  (N. 
Y.)  125:  Watkins  Second  Nat.  Bank  v.  Miller, 
63  N.  Y.  639.  affirming  2  Thomp.  &  C.  (N.  Y.) 
104;  Cobine  v.  St.  John,  (Supm.  Ct.  Spec.  T.) 
T2  How.  Pr.  (N.  Y.)  333;  Barker  v.  Gillett, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep.  370; 
Prendergast  v.  Borst,  7  Lans.  (N.  Y.)  489 ; 
Yale  v.  Dederer,  18  N.  Y.  265,  72  Am.  Dec. 
503,  reversing  21  Barb.  (N.  Y.)  286  ;  Curtis  v. 
Engel,  2  Sand.  Ch.  (N.  Y.)  287;  Ledle  v. 
Vrooman,  41  Barb.  (N.  Y.)  109;  Deck  v.  John- 
son, 2  Keyes  (N.  Y.)  348,  1  Abb.  App.  Dec. 
(N.  Y.)  497  ;  Saratoga  County  Bank  v.  Pruyn, 
90  N.  Y.  250.  See  also  Morgan  v.  Andriot.  2 
Hilt.  (N.  Y.)  431  ;  Willsey  v.  Hutchins,  10  Hun 
(N.  V.)  502:  Barnett  v.  Lichtenstein,  39  Barb. 
(N.  Y.)  194. 

North  Carolina.  —  See  Long  v.  Rankin,  108 
N.  Car.  333. 

Ohio.  —  See  Phillips  v.  Graves,  20  Ohio  St. 
371.  s  Am.  Rep.  675. 

South  Carolina.  —  American  Mortg.  Co.  v. 
Owens,  64  Fed.  Rep.  240.  affirmed  (C.  C.  A.} 
72  Fed.  Rep.  210  fa  South  Carolina  case)  :  Dial 
v.  Agnew.  28  S.  Car.  454 ;  Simon  v.  Sabb,  56 
S.  Car.  38. 


Wisconsin.  —  Ritter  v.  Bruss,  (Wis.  1902) 
92  N.  W.  Rep.  361  ;  Todd  v.  Lee,  15  Wis. 
365- 

Money  Received  Ostensibly  for  Benefit  of  Woman 
or  Property. —  In  New  York  it  has  been  held 
that  where  a  married  woman,  having  a  separate 
estate,  borrows  money  for  the  avowed  purpose, 
on  her  part,  of  applying  the  same  to  the  benefit 
of  her  estate,  and  the  loan  is  made  and  her 
promissory  note  taken  for  the  amount,  in  re- 
liance on  such  representation,  her  estate  is 
liable,  and  an  action  may  be  maintained  against 
her  upon  the  note,  though  the  money  borrowed 
was  not  in  fact  applied  for  the  benefit  of  such 
estate.  McVey  v.  Cantrell,  70  N.  Y.  295,  26 
Am.  Rep.  605,  affirming  6  Hun  (N.  Y.)  528, 
distinguishing  Heugh  v.  Jones,  32  Pa.  St. 
432.  See  also  Smith  v.  Kennedy,  13  Hun 
(N.  Y.)  9. 

In  Massachusetts  it  has  been  held  to  be  im- 
material that  the  lender  of  the  money  had  rea- 
son to.  believe  that  the  married  woman  intended 
to  devote  it  to  the  benefit  of  her  husband, 
where  it  appeared  that  she  received  the  money 
to  her  sole  use,  with  the  right  to  apply  it  as 
she  saw  fit,  and  the  lender  had  no  control  over 
her  disposition  of  it.  Wilder  v.  Richie,  117 
Mass.  382. 

And  the  court  of  that  state  has  gone  still 
further  and  held  that  though  at  the  time  the 
married  woman  borrowed  the  money  she  in- 
tended to  apply  it  to  the  use  of  her  husband  or 
of  his  firm,  and  this  was  known  to  the  lender, 
and  was  one  of  the  inducements  which  influ- 
enced him  to  make  the  loan,  nevertheless  he 
was  entitled  to  recover  if,  by  the  contract,  the 
money  went  to  her  sole  use,  and  became  her 
separate  property,  subject  to  her  control. 
Nourse  v.  Henshaw,  123  Mass.  96. 

In  South  Carolina  the  rule  is  that  where  a 
married  woman,  either  directly  or  through  her 
agent,  borrows  money  from  another,  the  money 
so  borrowed  becomes  at  once  a  part  of  her  sepa- 
rate estate,  and  her  contract  to  repay  the  same 
is  a  contract  with  reference  to  her  separate 
estate,  which  may  be  enforced  against  her  ;  and 
that  the  lender,  in  the  absence  of  notice  to  the 
contrary,  has  a  right  to  assume  that  the  money 
was  borrowed  for  the  use  of  the  married  wom- 
an, and  she  is  estopped  from  denying  that 
fact,  unless  it  is  shown  that  the  lender  had 
notice  to  the  contrary.  City  Bldg.,  etc.,  Assoc. 
v.  Jones,  32  S.  Car.  308;  Hibernian  Sav.  Inst. 
v.  Luhn,  34  S.  Car.  175;  Greig  v.  Smith,  29  S. 
Car.  426;  Brown  v.  Thomson,  31  S.  Car.  436, 
17  Am.  St.  Rep.  40;  Gwynn  v.  Gwynn,  31  S. 
Car.  482 ;  Bratton  v.  Lowry,  39  S.  Car.  383 ; 
Howard  v.  Kitchens,  31  S.  Car.  490;  Schmidt 
v.  Dean,  31  S.  Car.  498;  Law  v.  Lipscomb,  31 
S.  Car.  504;  McCord  v.  Rlarkwell.  31  S.  Car. 
125;  Scottish  American  Mortg.  Co.  v.  Deas,  35 
S.  Car.  50:  Rigby  v.  Logan,  45  S.  Car.  651; 
American  Mortg.  Co.  v.  Owens,  64  Fed.  Rep. 
249,  affirmed  (C.  C.  A.)  72  Fed.  Ren.  219. 
396  Volume  XXV. 


Wife's  Rights  and  Liabilities     OF  MARRIED  WOMEN. 


as  to  Separate  Estate. 


separate  estate  from  the  contract,  but  that  it  is  sufficient  if  it  be  shown  that 
she  intended  to  bind  her  separate  estate.1  But  even  the  cases  which  go  the 
furthest  in  this  direction  hold  that  in  order  to  bind  the  separate  estate  there 
must  be  either  a  benefit  or  an  intention  to  bind  the  property.3 

/.  Intention  to  Charge  Separate  Estate  — (i)  General  Rule.  —  In 
order  that  a  married  woman's  separate  estate  shall  be  bound  for  her  debts, 
contracts,  or  engagements,  it  is  necessary,  at  least  where  the  contract  is  not 
for  the  benefit  of  herself  or  "her  separate  estate,  that  she  should  have  an 
intention  to  bind  her  separate  property.3 

(2)  Whether  Intention  Must  Be  Expressed. — With  regard  to  whether  this 
intention  must  be  expressed,  there  is  a  considerable  difference  of  opinion.4 


1.  Intent  to  Charge  Sufficient.  —  Darwin  v. 
Moore,  58  S.  Car.  164;  Radford  v.  Carwile,  13 
W.  Va.  572.  See  also  Whitesides  v.  Cannon, 
23  Mo.  457;  Jones  v.  Craigmiles,  114  N.  Car. 
613. 

A  Beneficial  Consideration  Is  Not  Necessary  where 
the  wife  expressly  charges  her  separate  estate. 
Flautn  v.  Wallace,  103  N.  Car.  296. 

The  liability  of  a  married  woman,  or  rather 
that  of  her  estate,  does  not  depend  on  whether 
the  debt  incurred  on  its  account  is  bene- 
ficial to  her  or  otherwise.  If  made,  and  no 
fraud  or  imposition  is  shown,  the  court  cannot 
refuse  relief  from  the  mere  fact  that  the  en- 
gagement entered  into  proved  unprofitable  or 
injurious.  Williams  v.  Urmston,  35  Ohio  St. 
296,  35  Am.  Rep.  611.  See  also  cases  cited  in 
next  note. 

Understanding  that  Separate  Estate  Not  Bound. 

—  If  a  married  woman  has  executed  a  note 
upon  the  understanding  that  her  separate  estate 
is  not  to  be  bound  for  its  payment,  its  enforce- 
ment against  her  would  operate  a  fraud  upon 
her  and  of  course  would  not  be  allowed.  Wil- 
liams v.  Urmston,  35  Ohio  St.  296,  35  Am.  Rep. 
611. 

2.  Benefit  or  Intention  to  Bind.  —  Bruner  v. 
Wheaton,  46  Mo.  363  ;  Cobine  v.  St.  John, 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  333; 
Freckling  v.  Rolland,  33  N.  Y.  Super.  Ct.  499 ; 
Flaum  v.  Wallace,  103  N.  Car.  296;  Patrick  v. 
Littell,  36  Ohio  St.  79,  38  Am.  Rep.  552. 

Whether  Intent  to  Charge  Must  Be  Expressed.  — 
It  has  been  announced  as  the  rule  that  in  order 
to  charge  the  separate  estate  of  a  married  wom- 
an the  intent  to  do  so  must  be  stated  in  the 
contract  itself  or  the  consideration  must  be  one 
going  to  the  direct  benefit  of  the  estate.  Yale 
v.  Dedercr,  22  N.  Y.  450,  78  Am.  Dec.  216; 
Phillips,  v.  Wicks,  36  N.  Y.  Super.  Ct.  254 ; 
Eisenlord  v.  Snyder,  71  N.  Y.  45  ;  Manhattan 
Brass,  etc.,  Co.  v.  Thompson,  58  N.  Y.  80; 
Owen  v.  Cawley,  36  Barb.  (N.  Y.)  52  ;  Farthing 
v.  Shields,  106  N.  Car.  297.  See  also  Williams 
v.  Hugunin,  69  111.  214,  18  Am.  Rep.  607  ;  Corn 
Exch.  Ins.  Co.  v.  Babcock,  42  N.  Y.  613,  1  Am. 
Rep.  101,  9  Abb.  Pr.  N.  S.  (N.  Y.)  156,  revers- 
ing (Supm.  Ct.  Gen.  T.)  8  Abb.  Pr.  N.  S.  (N. 
Y.)  246,  57  Barb.  (N.  Y.)  222  ;  Jones  v.  Craig- 
miles, 1 14  N.  Car.  613. 

See  also  the  next  section. 

3.  Intention  to  Bind  Separate  Property  Neces- 
sary —  England. — Johnson  v.  Gallagher,  3  De 
G.  F.  &  J.  494. 

Canada.  —  Burrows  v.  Leavens,  1  Can.  L.  T. 
697. 

Illinois.  —  Pfirshing  v.  Falsh,  87  111.  260 ; 
Furness  v.  McGovern,  78  111.  337. 


Indiana. — •  Kantrowitz  v.  Prather,  31  Ind.  92, 
99  Am.  Dec.  587  ;  Haskeagen  v.  Specker,  36 
Ind.  413;  Dame  v.  Coffman,  58  Ind.  345. 

Kentucky.  —  Quisenberry  v.  Thompson,  (Ky. 
1897)  43  S.  W.  Rep.  723;  Benson  v.  Simmers, 
(Ky.  1899)  53  S.  W.  Rep.  1035;  Stucky  v. 
Bell,  3  Ky.  L.  Rep.  248. 

Maryland.  —  Koontz  v.  Nabb,  16  Md.  549; 
Fowler  v.  Jacob,  62  Md.  326  ;  Wilson  v.  Jones, 

46  Md.  349. 
Minnesota.  —  Carpenter  v.  Leonard,  5  Minn. 

IS5- 

Mississippi.  —  Boarman  v.  Groves,  23  Miss. 
280. 

Missouri.  —  Lincoln  v.  Rowe,  51  Mo.  571; 
Miller  v.  Brown,  47  Mo.  504,  4  Am.  Rep.  345  ; 
Maguire  v.  Maguire,  3  Mo.  App.  458. 

New  York.  —  White  v.  Story,  43  Barb.  (N. 
Y.)  124;  Manchester  v.  Sahler,  47  Barb.  (N. 
Y.)  155;  Johnston  v.  Peugnet,  17  Hun  (N.  Y.) 
540. 

Ohio.  —  Levi  v.  Earl,  30  Ohio  St.  147.  See 
also  Phillips  v.  Graves,  20  Ohio  St.  371,  5  Am. 
Rep.  675. 

South  Carolina.  —  Darwin  v.  Moore,  58  S. 
Car.  164.  See  also  Hester  v.  Barker,  42  S.  Car. 
128. 

Tennessee.  —  Warren  v.  Freeman,  85  Tenn. 
513;  Litton  v.  Baldwin,  8  Humph.  (Tenn.)  210, 

47  Am.  Dec.  605  ;  Cherry  v.  Clements,  10 
Humph.  (Tenn.)  552;  Kirby  v.  Miller,  4  Coldw. 
(Tenn.)  3;  Shacklett  V.  Polk,  4  Heisk.  (Tenn.) 
115;  Ragsdale  v.  Gossett,  2  Lea  (Tenn.)  736. 

Virginia.  —  Darnall  v.  Smith,  26  Gratt.  (Va.) 
878;  Harshberger  v.  Alger,  31  Gratt.  (Va.) 
52. 

Credit  Given  on  Faith  of  Separate  Property.  — 

In  Indiana  the  fact  that  credit  for  goods  sold 
to  a  married  woman  is  given  on  the  faith  of  her 
separate  property  is  not  sufficient  to  create  a 
charge  on  her  beyond  her  income ;  she  must 
also  contract  with  reference  to  her  separate 
property.  Hodson  v.  Davis,  43  Ind.  258 ; 
Hasheagen  v.  Specker,  36  Ind.  413  ;  Kantrowitz 
v.  Prather,  31  Ind.  92,  99  Am.  Dec.  587.  See 
also  Coats  V.  McKee,  26  Ind.  223  ;  Stevens  v. 
Parish,  29  Ind.  260,  95  Am.  Dec.  636 ;  Mont- 
gomery v.  Sprankle,  31  Ind.  113;  Armstrong  v. 
Nichols,  32  Ind.  408. 

Proof  of  Intention  Not  to  Bind  Separate  Property. 
—  Seifert  v.  Jones.  84  Mo.  591. 

4.  Differences  of  Opinion.  —  In  Lincoln  v. 
Rowe,  51  Mo.  571,  the  court  said:  "It  would 
be  a  hopeless  task  to  endeavor  to  reconcile,  and 
a  profitless  one  to  even  compare,  the  multiform 
and  nebulous  decisions  which  have  been  made 
by  the  highest  courts,  both  of  England  and  of 
this  country,  as  to  the  character  of  the  acts 
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While  there  is  authority  for  the  view  that  it  is  necessary  that  an  intention  to 
bind  her  separate  estate  should  be  expressed  in  the  contract,1  the  weight  of 
judicial  opinion  favors  the  view  that  it  is  not  necessary  that  at  the  time  of 
entering  into  the  contract  there  should  be  any  express  declaration  of  an  inten- 
tion to  bind  the  separate  estate,  or  even  any  express  reference  to  the  fact  of 
there  being  such  a  separate  estate,  but  that  if  the  circumstances  are  such  as  to 
lead  to  the  conclusion  that  she  was  contracting,  not  for  her  husband,  but  for 
herself  in  respect  to  her  separate  estate,  such  estate  will  be  liable  to  satisfy 
the  obligation.3  In  line  with  these  latter  authorities  are  many  cases  which 
hold  that  an  intention  to  bind  the  separate  estate  may  be  presumed  from  the 
woman  having  entered  into  a  written  contract,  or  signed  a  note,  bond,  or 
other  obligation  for  the  payment  of  money.3 


necessary  on  the  part  of  a  married  woman  to 
evince  her  design  to  create  a  liability  for  which 
her  separate  estate  could  alone  be  held  answer- 
able." 

1.  Intention  Must  Be  Expressed  —  Neiv  York. 
—  People  v.  Williams,  8  Daly  (N.  Y.)  264; 
McKeon  v.  Hagan,  18  Hun  (N.  Y.)  65. 

Tennessee.  —  Eckerly  v.  McGhee,  85  Tenn. 
661  ;  Warren  v.  Freeman,  85  Tenn.  513;  Theus 
v .  Dugger,  93  Tenn.  47  ;  Dismukes  v.  Shafer. 
(Tenn.  Ch.  1899)  54  S.  W.  Rep.  671  ;  Litton  v. 
Baldwin,  8  Humph.  (Tenn.)  210,  47  Am.  Dec. 
605;  Cherry  v.  Clements,  10  Humph.  (Tenn.) 
552;  Kirby  v.  Miller,  4  Coldw.  (Tenn.)  3; 
Shacklett  v.  Polk,  4  Heisk.  (Tenn.)  115;  Rags- 
dale  v.  Gossett,  2  Lea  (Tenn.)  736.  See  also 
Jordan  v.  Keeble.  85  Tenn.  412;  Chatterton  v. 
Young,  2  Tenn.  Ch.  768.  And  see  further  note 
3,  P-  397- 

What  Amounts  to  Expression  of  Intention  to 
Charge  Separate  Property. —  See  National  Exch. 
Bank  v.  Cumberland  Lumber  Co.,  100  Tenn. 
479- 

2.  Intention  Need  Not  Be  Expressed  —  England. 
In  re  Leeds  Banking  Co.,  L.  R.  3  Eq.  781  ; 
Butler  v.  Cumpston,  L.  R.  7  Eq.  16. 

Arkansas.  —  Dobbin  v.  Hubbard,  17  Ark.  189, 
65  Am.  Dec.  425. 

Florida.  —  Staley  v.  Hamilton,  19  Fla.  275. 

Iozva.  —  Greenough  v.  Wiggington,  2  Greene 
(Iowa)  435.  See  also  McCormick  v.  Holbrook, 
22  Iowa  487,  92  Am.  Dec.  400. 

Kentucky.  —  Cardwell  v.  Perry,  82  Ky.  129, 
4  Am.  St.  Rep.  135;  McKee  v.  Sypert,  6  Ky. 
L.  Rep.  519;  Bell,  etc.,  Co.  v.  Beadle,  10 
Ky.  L.  Rep.  405.  See  also  Burch  v.  Breckin- 
ridge, 16  B.  Mon.  (Ky.)  482,  63  Am.  Dec. 
553- 

Minnesota.  —  Pond  v.   Carpenter,    12  Minn. 

430. 

Mississippi.  —  Boarman  v.  Groves,  23  Miss. 
280. 

Missouri.  —  Seifert  v.  Jones,  84  Mo.  591. 

New  Jersey.  —  Johnson  v.  Cummins.  16  N.  J. 
Eq.  97,  84  Am.  Dec.  142:  Oakley  v.  Pound,  14 
N.  J.  Eq.  178.  See  also  Lawrence  v.  Finch,  17 
N.  J.  Eq.  234. 

New  York.  —  Von  Malen  v.  Furmann,  56 
Hun  (N.  Y.)  402;  Owen  v.  Cawley,  36  N.  Y. 
600,  a/firming  42  Barb.  (N.  Y.)  105  ;  Quassaic 
Nat.  Bank  v.  Waddell,  1  Hun  (N.  Y.)  125,  3 
Thomp.  &  C.  (N.  Y.)  680.  See  also  Jaques  v. 
M.  E.  Church,  17  Tohns.  (N.  Y.)  548.  reversing 
3  Johns.  Ch.  (N.  Y.)  77. 

North  Carolina.  —  Withers  v.  Sparrow,  66  N. 
Car.  129. 


Ohio.  —  Phillips  v.  Graves,  20  Ohio  St.  371, 
5  Am.  Rep.  675. 

South  Carolina. —  Gibson  v.  Hutchins,  43  S. 
Car.  287;  Rigby  v.  Logan,  45  S.  Car.  651. 

Virginia. —  Price  v.  Planters  Nat.  Bank,  92 
Va.  468;  Darnall  v.  Smith,  26  Gratt.  (Va.) 
878  ;  Crockett  v.  Doriot,  85  Va.  240. 

The  Court  Requires  Only  to  Be  Satisfied  that  the 
married  woman  intended  to  deal  with  her  sepa- 
rate estate  in  order  to  make  it  liable  for  her 
engagements,  and  when  she  appears  to  have 
done  so,  the  court  holds  her  to  have  charged  it. 
Murray  v.  Bailee,  3  Myl.  &  K.  209. 

Contract  with  Person  Ignorant  of  Existence  of 
Separate  Property. —  The  fact  that  the  person 
with  whom  a  married  woman  has  made  a  con- 
tract did  not,  at  the  time  of  the  making  of  the 
contract,  know  of  the  existence  of  property 
constituting  her  separate  estate,  or  that  the 
married  woman  did  not  have  the  matter  of 
charging  that  property  in  mind,  will  not  affect 
the  liability  of  the  property,  for  where  a  mar- 
ried woman  makes  a  contract  for  herself  and 
on  her  own  credit,  the  law  will  presume  that 
she  intended  to  charge  her  separate  estate.  Lee 
v.  Cohick.  49  Mo.  App.  188. 

3.  Presumption  —  England.  —  Tullett  v.  Arm- 
strong, 4  Beav.  319;  Johnson  v.  Gallagher,  3 
De  G.  F.  &  J.  515:  London  Chartered  Bank  v. 
Lempriere,  L.  R.  4  P.  C.  572,  9  Moo.  P.  C.  C. 
N.  S.  426,  42  L.  J.  P.  C.  49,  29  L.  T.  N.  S.  186, 
21  W.  R.  513,  disapproving  Shattock  v.  Shat- 
tock.  L.  R.  2  Eq.  182. 

Alabama.  —  Cowles  v.  Morgan,  34  Ala.  535; 
Vance  v.  Wells,  8  Ala.  309. 

Kansas.  —  Deering  v.  Boyle,  8  Kan.  525,  12 
Am.  Rep.  480  ;  Wicks  v.  Mitchell.  9  Kan.  80. 

Kentucky.  —  Jarman  v.  Wilkerson,  7  B.  Mon. 
(Ky.)  203;  Bell  v.  Kellar,  13  B.  Mon.  (Ky.) 
384;  Burch  v.  Breckinridge,  16  B.  Mon.  (Ky.) 
482,  63  Am.  Dec.  553  :  Lillard  v.  Turner,  16 
B.  Mon.  (Ky.)  374:  Marshall  v.  Miller,  3  Met. 
(Ky.)  333  ;  Clark  County  Nat.  Bank  v.  Hollo- 
way,  1 5  Ky.  L.  Rep.  812. 

Massachusetts.  —  See  Nourse  v.  Henshaw, 
123  Mass.  96:  Wilder  v.  Richie.  117  Mass.  382; 
Allen  r.  Fuller,  tt8  Mass.  402. 

Missouri.  —  Claflin  7'.  Van  Wagoner,  32  Mo. 
2^2;  Meyers  v.  Van  Wagoner,  56  Mo.  115; 
Miller  v.  Rrown,  47  Mo.  504,  4  Am.  Rep.  345  ; 
Kimm  7>.  Weippert,  46  Mn,  532,  2  Am.  Rep. 
541  ;  Metropolitan  Bank  7'.  Taylor.  62  Mo.  338: 
Lincoln  v.  Rnwe.  51  Mo.  571:  Whitesides  v. 
Cannon,  23  Mo.  457  :  Coats  v.  Robinson,  10  Mn. 
757:  Moeckel  v.  Heim,  46  Mo.  App.  140:  De 
Baun  v.  Van  Wagoner.  56  Mo.  347  ;  Schafroth 
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Married  Woman  Living  Apart  from  Husband.  —  Similarly  it  has  been  held  that 
where  a  married  woman,  having  a  separate  estate,  and  living  apart  from  her 
husband,  contracts  debts,  the  court  is  bound  to  impute  to  her  the  intention  to 
deal  with  her  separate  estate,  unless  the  contrary  is  clearly  proved.1 

Necessary  implication.  —  A  number  of  cases  support  the  view  that  the  intent 
of  the  married  woman  to  charge  her  separate  estate  must  be  either  expressed 
or  necessarily  implied  from  the  nature  or  consideration  of  the  contract.3 

(3)  Mistake  of  Woman  as  to  Extent  of  Interest.  —  Where  a  married  woman 
having  a  separate  estate,  but  not  knowing  perfectly  the  nature  of  her  interest, 
executes  an  instrument  by  which  she  plainly  shows  an  intention  to  bind  the 
interest  which  belongs  to  her,  then,  though  she  may  make  a  mistake  as  to  the 
interest  vested  in  her,  the  law  will  say  that  such  estate  as  she  may  have  shall 
be  bound  by  her  own  act.3 

g.  Necessity  for  Husband's  Consent. —  Under  the  equitable  doctrine, 
the  assent  of  the  husband  is  not  required  in  order  that  the  separate  estate  of 
a  married  woman  shall  be  bound  by  her  contracts  and  debts.4  In  some  states, 
however,  it  is  required  by  statute,  that  to  charge  the  separate  estate  of  a  mar- 
ried woman  by  her  contracts  and  the  like,  the  husband  shall  assent  thereto  5 


v.  Ambs,  46  Mo.  114;  Gay  v.  Ibm,  3  Mo.  App. 
588,  affirmed  69  Mo.  584.  See  also  Davis  v. 
Smith,  75  Mo.  219;  Boatmen's  Sav.  Bank  v. 
McMenamy,  35  Mo.  App.  198. 

Ohio.  —  Hershizer  v.  Florence,  39  Ohio  St. 
516;  Phillips  v.  Graves,  20  Ohio  St.  371,  5  Am. 
Rep.  675  ;  Williams  v.  Urmston,  35  Ohio  St. 
296,  35  Am.  Rep.  611  [overruling  Levi  v.  Earl, 
30  Ohio  St.  147  ;  Rice  v.  Columbus,  etc.,  R. 
Co.,  32  Ohio  St.  380,  30  Am.  Rep.  610]  ;  Avery 
v.  Vansickle,  35  Ohio  St.  270. 

Virginia.  —  Miller  v.  Miller,  92  Va.  510; 
Burnett  v.  Hawpe,  25  Gratt.  (Va.)  481. 

But  compare  Stowell  v.  Grider,  48  Ark.  220  ; 
Hodson  v.  Davis,  43  Ind.  258 ;  Grand  Island 
Banking  Co.  v.  Wright,  53  Neb.  574. 

Presumption  Conclusive.  —  Where  a  married 
woman  acquires  the  title  to  property  by  pur- 
chase, and  executes  her  promissory  note  there- 
for, an  implication  arises,  in  the  absence  of 
proof  of  a  different  understanding,  that  she 
thereby  intended  to  charge  her  separate  estate 
with  its  payment,  and  such  implication  is  not 
affected  by  the  fact  that  she,  with  her  husband, 
executed  a  mortgage  of  the  property  purchased 
to  secure  the  payment  of  such  note,  and  in  such 
case  the  wife  will  not  be  permitted  to  testify 
that  she  had  no  intention  to  charge  her  separate 
estate  with  the  payment  of  such  note.  Avery 
v.  Vansickle,  35  Ohio  St.  270. 

1.  Married  Woman  Living  Apart  from  Husband. 
—  Johnson  v.  Gallagher,  3  De  G.  F.  &  J.  521  ; 
M'Henry  v.  Davies,  L.  R.  10  Eq.  88,  39  L.  J. 
Ch.  866,  22  L.  T.  N.  S.  643,  18  W.  R.  855. 

2.  Necessary  Implication.  —  Baird  v.  Bruning, 
4  Ky.  L.  Rep.  206  ;  Hounshell  v.  Clay  F.  &  M. 
Ins.  Co.,  81  Ky.  304 ;  Frazier  v.  Brownlow,  3 
Ired.  Eq.  (38  N.  Car.)  237,  42  Am.  Dec.  165; 
Draper  v.  Jordan,  5  Jones  Eq.  (58  N.  Car.)  175  ; 
Pippen  v.  Wesson,  74  N.  Car.  437;  Atkinson  v. 
Richardson,  74  N.  Car.  455  ;  Flaum  v.  Wallace, 
103  N.  Car.  296. 

3.  Mistake  as  to  Extent  of  Interest. —  Tullett 
v.  Armstrong,  4  Beav.  319;  Johnson  v.  Galla- 
gher, 3  De  G.  F.  &  J.  515  ;  London  Chartered 
Bank  v.  Lempriere,  L.  R.  4  P.  C.  572,  9  Moo. 
P.  C.  C.  N.  S.  426,  42  L.  J.  P.  C.  49,  29  L.  T. 
N.  S.  186,  21  W.  R.  513. 

4.  Equitable  Doctrine.  —  Braune  v.  McGee,  50 


Ala.  359.  See  also  Pfleeger  v.  Stiver,  6  Ky.  L. 
Rep.  599. 

Effect  of  Limitation  on  Power  to  Convey.  — 

The  fact  that  by  the  terms  of  the  deed  which 
gave  a  married  woman  her  separate  estate  she 
could  not  convey  the  property  except  by  joining 
her  husband  in  the  conveyance  does  not  prevent 
her  from  subjecting  the  land  to  the  payment  of 
a  debt  which  she  has  contracted  in  the  ordinary 
way.    Gay  v.  Ihm,  69  Mo.  584. 

Statute  Not  Changing  Rule  as  to  Charging  Es 
tate.  —  The  provision  of  the  New  York  Laws 
of  i860  authorizing  a  married  woman  to  bar- 
gain, sell,  and  convey  her  real  estate,  does  not 
apply  to  any  act  of  hers  by  which  she  creates  a 
charge  or  lien  on  her  separate  estate.  There- 
fore, the  restriction  contained  in  that  section, 
which  says  that  no  such  conveyance  shall  be 
valid  without  the  assent  in  writing  of  her  hus- 
band, is  confined  to  what  may  be  deemed 
strictly  a  transference  of  her  estate.  Specifi- 
cally charging  her  estate  is  entirely  a  different 
thing  from  conveying  or  transferring  it ;  and 
her  right  to  do  the  former  continued  as  it  had 
existed  before  the  act.  Ward  v.  Servoss, 
(Supm.  Ct.  Spec.  T.)  15  Abb.  Pr.  (N.  Y.)  279. 

A  Married  Woman  May  Assign  a  Cause  of  Ac- 
tion relating  to  her  separate  property  without 
the  joinder  of  her  husband,  under  the  New  York 
Act  of  i860  as  amended  in  1862,  even  though 
the  property  was  derived  from  her  husband. 
Jay  v.  Long  Island  R.  Co.,  2  Daly  (N.  Y.)  401. 

5.  Assent  of  Husband. —  Walton  v.  Bristol, 
125  N.  Car.  419.  See  also  Sanderlin  v.  Sander- 
lin,  122  N.  Car.  1  ;  Flaum  v.  Wallace,  103  N. 
Car.  296. 

The  Reason  for  requiring  the  concurrence  of 
the  husband  is  obvious.  In  the  first  place,  it  is 
supposed  to  operate  as  a  check  upon  what  might 
be  an  improvident  disposition  or  incumbrance 
of  her  property  by  the  wife  ;  and,  in  the  second 
place,  as  the  husband  is  interested  not  only  in 
the  present  enjoyment  of  the  property,  but  in 
the  estate  that  may  devolve  on  him  in  the  event 
of  the  death  of  the  wife  intestate,  it  was  deemed 
proper  and  right  that  the  wife  should  not  be  al- 
lowed to  divest  herself  of  her  estate  without  the 
husband's  consent.  Hall  v.  Eccleston,  37  Md. 
510. 
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or  shall  join  in  the  instrument.1 

h.  Necessity  for  Consent  of  Trustee.  —  The  consent  of  the  trustee 
who  holds  the  legal  title  to  a  married  woman's  separate  property  is  not  neces- 
sary in  order  to  bind  such  property  by  the  married  woman's  contracts,  debts, 
or  other  engagements,  in  the  absence  of  some  provision  or  restriction  to  that 
effect  in  the  instrument  by  which  the  separate  estate  is  created.3 

i.  FORM  of  Contract.  —  Under  the  equitable  doctrine  no  particular  form 
of  contract  is  necessary  to  bind  a  married  woman's  separate  estate,3  unless  the 
manner  of  binding  it  is  prescribed  by  the  instrument  creating  the  separate 
estate.4  It  is  only  necessary  that  her  intention  to  bind  it  shall  appear.5  But 
in  some  jurisdictions  statutes  have  been  enacted  prescribing  the  form  in  which 
a  married  woman  may  bind  her  separate  property,  and  where  such  statutes 
exist  they  must  be  complied  with.6 

j.  Whether  Contract  Must  Be  in  Writing.  —  In  equity  it  is  not 
necessary  in  order  to  charge  the  separate  estate  of  a  married  woman  that  her 
contract  should  be  in  writing,'  unless  this  is  required  by  the  instrument 


Distinction  in  North  Carolina. —  Under  the 
North  Carolina  constitution  and  statutes  a  mar- 
ried woman  cannot  bind  her  separate  property 
in  any  form  without  the  written  consent  of  her 
husband,  when  the  charge  is  not  for  the  benefit 
of  her  separate  estate.  Harris  v.  Jenkins,  72 
N.  Car.  183. 

But  she  may  manage  and  control  her  property 
without  making  her  husband  her  bailiff,  and  may 
in  so  doing  incur  and  render  her  separate  prop- 
erty liable  to  such  charges  as  are  proper  to  its 
management  without  her  husband's  consent. 
Matthews  v.  Murchison,  17  Fed.  Rep.  760. 

What  a  Sufficient  Consent.  —  A  paper  in  writing 
executed  by  the  husband  guaranteeing  the  pay- 
ment of  his  wife's  indebtedness  is  a  sufficient 
consent  to  her  charging  her  separate  estate  for 
the  payment  of  the  debt.  Bates  v.  Sultan,  117 
N.  Car.  94. 

Contract  for  Improvement  of  Estate. —  Under 

Kentucky  Statutes,  section  2128,  which  provides 
that  a  married  woman  "  may  not  make  any  ex- 
ecutory contract  to  sell  or  convey  or  mortgage 
her  real  estate  unless  her  husband  join  in  such 
contract,"  but  that  "  she  shall  have  the  power 
and  right  to  rent  out  her  real  estate  and  collect 
and  receive  and  recover  in  her  own  name  the 
rents  thereof  and  make  contracts  for  the  im- 
provement thereof,"  a  wife  can  make  a  contract 
for  the  building  of  a  house  on  her  land  and  bind 
herself  thereby  without  the  concurrence  of  her 
husband.  Ware  v.  Long,  69  S.  W.  Rep.  797,  24 
Ky.  L.  Rep.  696. 

1.  Joinder  of  Husband. —  Jackson  v.  Sublett, 
10  B.  Mon.  (Ky.)  467;  Crockett  v.  Doriot,  85 
Va.  240. 

Reservation  in  Conveyance  to  Married  Woman. 

—  A  reservation  in  a  deed  to  a  married  woman 
of  a  lien  on  the  property  in  favor  of  a  third  per- 
son is  valid,  for  the  statute  which  requires  in 
order  for  the  incumbrance  of  the  property  of  a 
married  woman  the  execution  of  a  deed  by  her 
in  which  her  husband  unites,  applies  only  where 
a  married  woman  is  divesting  herself  of  the  title 
to  real  estate  owned  by  her,  but  has  no  applica- 
tion to  conveyances  made  to  her  by  other  par- 
ties. In  such  case,  if  she  accepts  the  deed  and 
takes  the  property  she  takes  it  with  the  burden. 
Blakeley  v.  Adams,  68  S.  W.  Rep.  393,  24  Ky. 
L.  Rep.  263. 


2.  Consent  of  Trustee  Not  Necessary.  —  Essex 

v.  Atkins,  14  Ves.  Jr.  542;  Braune  v.  McGee,  50 
Ala.  359;  Jaques  v.  M.  E.  Church,  17  Johns.  (N. 
Y.)  548,  reversing  3  Johns.  Ch.  (N.  Y.)  77; 
Machir  v.  Burroughs,  14  Ohio  St.  519;  Wein- 
berg v.  Rempe,  15  W.  Va.  829. 

3.  No  Particular  Form  of  Contract  Necessary.  — 
Gay  v.  Ihm,  69  Mo.  584. 

4.  Restrictions  in  Instrument  Creating  Estate. 
—  Doty  v.  Mitchell,  9  Smed.  &  M.  (Miss.)  435. 

5.  Intent  to  Deal  with  Separate  Property  Must 
Appear. —  Conn  v.  Conn,  1  Md.  Ch.  212;  Farm- 
ers' Bank  v.  Normand,  (Neb.  1902)  92  N.  W. 
Rep.  723.  See  also  Wells  v.  Thorman,  37  Conn. 
318;  June  v.  Labadie,  (Mich.  1903)  92  N.  W. 
Rep.  937;  Farmers'  Bank  v.  Boyd,  (Neb.  1903) 
93  N.  W.  Rep.  676  ;  Conlin  v.  Cantrell,  64  N.  Y. 
217;  Radford  v.  Carwile,  13  W.  Va.  572.  See 
also  supra,  this  subsection,  f.  Intention  to  Charge 
Separate  Estate. 

6.  Compliance  with  Statutes.  —  Becton  v.  Sel- 
leck,  48  Ala.  226;  Springfield  Co.  v.  Ely,  (Fla. 
1902)  32  So.  Rep.  892;  Staley  v.  Hamilton,  19 
Fla.  275  ;  McCollum  v.  Boughton,  132  Mo.  601  ; 
Dietrich  v.  Hutchinson,  73  Vt.  134. 

7.  Writing  Not  Necessary — England.  —  Mur- 
ray v.  Barlee,  3  Myl.  &  K.  209 ;  In  re  Leeds 
Banking  Co.,  L.  R.  3  Eq.  781.  See  also  Wright 
v.  Chard,  4  Drew.  673,  29  L.  J.  Ch.  82,  5  Jur. 
N.  S.  1334,  1  L.  T.  N.  S.  138,  affirmed  29  I..  J. 
Ch.  415,  2  L.  T.  N.  S.  104,  8  W.  R.  334. 

Kentucky.  —  Pfleeger  v.  Stiver,  6  Ky.  L.  Rep. 
599- 

Maryland.  —  Girault  v.  Adams,  61  Md.  1  ; 
Wingert  v.  Gordon,  66  Md.  106. 

Missouri.  —  Miller  v.  Brown,  47  Mo.  504,  4 
Am.  Rep.  345. 

New  York.  —  Maxon  v.  Scott,  55  N.  Y.  247 ; 
Johnston  v.  Peugnet,  17  Hun  (N.  Y.)  540; 
Cohen  v.  O'Connor,  5  Daly  (N.  Y.)  28. 

Ohio. —  Elliott  v.  Lawhead,  43  Ohio  St.  171; 
Fisher  v.  McMahon,  4  Ohio  Dec.  (Reprint)  87, 
1  Cleve.  L.  Rep.  14. 

Tennessee.  —  Webster  v.  Helm,  93  Tenn.  322  ; 
Eckerly  7;.  McGhee,  85  Tenn.  661. 

Statute  of  Frauds. —  If  the  separate  estate  is 
an  interest  in  realty  the  statute  of  frauds  would 
prevent  a  liability  being  enforced  thereon  in  the 
absence  of  any  writing.  Burke  v.  Tuite,  10  Ir. 
Ch.  467. 
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creating  the  estate.1  In  some  states,  however,  the  equitable  rule  has  been 
modified  by  statute  so  as  to  require  the  writing  to  charge  the  separate  estate.* 

k.  Privy  Examination.  —  in  Tennessee  a  privy  examination  of  a  married 
woman  is  not  essential  to  her  contract  to  bind  her  equitable  separate  estate.3 

In  North  Carolina,  however,  the  rule  is  that  a  married  woman  cannot  charge 
her  separate  real  estate  with  her  debts  except  by  deed  accompanied  by  privy 
examination.4 

•  /.  Whether  Part  or  All  of  Estate  Charged. —  Where  a  married 
woman  makes  a  definite  or  express  mortgage  in  writing,  pledging  certain  of 
her  separate  property  to  secure  an  obligation,  resort  cannot  be  had  to  her 
other  separate  property  ;  5  but  where  the  charge  is  one  arising  from  implication, 
as  from  a  contract  of  hiring,  and  there  is  nothing  on  the  face  of  the  contract 
pledging  any  specific  property  for  the  payment  of  the  obligation,  the  woman 
is  presumed  in  equity  to  charge  thereby  all  her  separate  property.6 

m.  Rule  as  to  After-acquired  Property.  —  It  may  be  that  if  a 
married  woman,  having  separate  property  in  expectancy,  should  enter  into  an 
engagement  expressly  with  reference  to  it,  and  intending  thereby  to  create  a 
charge  on  it,  a  court  of  equity  would  enforce  the  charge,  when  the  property 
afterwards  came  into  her  possession,  for  this  would  be  carrying  into  effect  the 
intention  of  the  parties;7  but,  in  the  absence  of  such  an  intention,  either 
expressed  or  to  be  clearly  implied  from  the  facts,  a  married  woman  cannot, 
by  her  engagements,  incur  liabilities  for  the  payment  of  which  her  after- 
acquired  separate  property  can  be  charged,  and  in  some  jurisdictions  her  power 
to  do  this  in  any  event  is  denied.8 


1.  Requirements  of  Instrument  Creating  Estate. 

—  See  Claflin  v.  Van  Wagoner,  32  Mo.  252. 

Indorsement  of  Promissory  Note.  —  Where  a 
separate  estate  is  settled  on  a  married  woman, 
"  to  be  disposed  of  and  employed  to  such  uses 
and  purposes,  and  in  such  manner,  as  [she] 
might  in  writing  appoint,"  an  indorsement  of  a 
promissory  note  is  such  an  appointment  in  writ- 
ing that  her  separate  estate  is  bound  thereby. 
Claflin  v.  Van  Wagoner,  32  Mo.  252. 

2.  Statutes  Requiring  Writing  —  Alabama. — 
jackson  v.  Knox,  119  Ala.  320. 

Kentucky.  —  Jackson  v.  Sublett,  10  B.  Mon. 
(Ky.)  467. 

Missouri.  —  Clifton  v.  Anderson,  47  Mo.  App. 
35- 

North  Carolina.  —  Coffey  v.  Shuler,  112  N. 
Car.  622;  Weathers  v.  Borders,  121  N.  Car. 
387. 

West  Virginia.  —  Fouse  v.  Gilfillan,  45  W. 
Va.  213  ;  Radford  v.  Carwile,  13  W.  Va.  572. 

Requirement  of  Writing  to  Charge  Separate  Es- 
tate for  Mechanics'  and  Furnishers'  Liens.  —  Cage 
v.  Lawrence,  (Tenn.  Ch.  1899)  57  S.  W.  Rep. 
192. 

Requirement  of  Recording. —  Fouse  v.  Gilfillan, 
45  W.  Va.  213. 

Previous  Written  Consent.  —  The  Pennsyl- 
vania Act  of  1848  (Bright.  Purd.  Dig.  Laws  Pa., 
1894,  p.  648,  par.  m)  requires  the  previous 
written  consent  of  the  wife  only  where  the  ob- 
ject is  to  subject  her  estate  to  levy,  incumbrance, 
or  transfer  by  the  act  of  her  husband  or  his 
creditors.  Such  previous  written  consent  is  not 
necessary  where  the  incumbrance  or  transfer 
of  her  estate  is  her  own  act.  Miner  v.  Graham, 
24  Pa.  St.  491. 

3.  Tennessee  Rule. —  Webster  v.  Helm,  93 
Tenn.  322;  Menees  v.  Johnson,  12  Lea  (Tenn.) 
561. 

25  C.  of  L. — 26  401 


4.  North  Carolina  Rule. —  Bates  v.  Sultan,  117 
N.  Car.  94;  Farthing  v.  Shields,  106  N.  Car. 
289.  See  also  Thompson  v.  Smith,  106  N.  Car. 
357- 

5.  Resort  Only  to  Property  Specifically  Pledged. 

—  Mendenhall  v.  Leivy,  45  Mo.  App.  20  ;  Kimm 
v.  Weippert,  46  Mo.  545,  2  Am.  Rep.  541  ;  Sei- 
fert  v.  Jones,  84  Mo.  597;  Kimball  v.  Silvers, 
22  Mo.  App.  528;  Harvey  v.  Curry,  47  W.  Va. 
800. 

6.  When  All  Property  Charged. —  Mendenhall 

v .  Leivy,  45  Mo.  App.  20 ;  Coats  v.  Robinson, 
10  Mo.  757  ;  Whitesides  v.  Cannon,  23  Mo.  457. 

7.  Contract  with  Express  Reference  to  Property 
in  Expectancy.  —  See  Fallis  v.  Keys,  35  Ohio  St. 
265. 

8.  After-acquired  Property  Not  Liable  —  Eng- 
land.—  Smith  v.  Lucas,  18  Ch.  D.  531,  45  L.  T. 
N.  S.  460,  30  W.  R.  451. 

Alabama.  —  Pippin  v.  Jones,  52  Ala.  161; 
Howard  v.  Doughtie,  56  Ala.  511.  See  also 
Parker  v.  Marks,  82  Ala.  548. 

Michigan.  —  Edison  v.  Babka,  1 1 1  Mich.  235. 
Missouri.  —  Lee  v.  Cohick,  39  Mo.  App.  672. 
See  also  Osborne  v.  Graham,  46  Mo.  App.  28. 
Nebraska.  —  Kocher  v.  Cornell,  59  Neb.  315. 
New  Hampshire.  —  Ames  v.  Foster,  42  N.  H. 
381. 

New  York.  —  L'Amoureux  v.  Van  Rensse- 
laer, i  Barb.  Ch.  (N.  Y.)  34.  See  also  Milhous 
v.  Johnson,  51  Hun  (N.  Y.)  639,  4  N.  Y.  Supp. 
199. 

Ohio.  —  Ankeney  v.  Hannon,  147  U.  S.  118 
(an  Ohio  case)  ;  Hershizer  v.  Florence,  39  Ohio 
St.  516;  Fallis  Keys,  35  Ohio  St.  265.  See 
also  Sticken  v.  Schmidt,  64  Ohio  St.  354. 

Virginia.  —  Crockett  v.  Doriot,  85  Va.  240  ; 
Filler  v.  Tyler,  91  Va.  458. 

Contra.  —  Williamson  v.  Cline,  40  W.  Va. 
194  ;  Todd  v.  Lee,  16  Wis.  480. 
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n.  Fraud,  Unfair  Advantage,  and  the  Like.  —  A  contract  or  engage- 
ment which  would  otherwise  be  binding  on  the  separate  estate  of  a  married 
woman  may  be  deprived  of  its  binding  effect  by  the  fact  that  she  has  been 
induced  to  enter  into  it  by  fraud,  or  that  unfair  advantage  has  been  taken  of 
her,  or  that  she  has  been  subjected  to  undue  influence,  or  the  like.1 

o.  Estoppel.  —  It  is  clear  that  a  married  woman  cannot  by  her  own  acts 
enlarge  her  capacity  to  convey  or  bind  her  separate  estate,2  but  where  it  is 
within  her  power  to  create  a  charge  she  may  by  her  own  acts  become  estopped 
to  deny  that  the  charge  was  properly  created  and  is  enforceable.3 

p.  Effect  of  Previous  Judgment  at  Law  Based  on  Same  Liability. 
—  In  a  suit  to  subject  the  separate  property  of  a  married  woman  to  the  pay- 
ment of  a  promissory  note  signed  by  her  and  her  husband  it  is  not  a  matter 
of  any  importance  that  a  judgment  has  been  previously  rendered  on  the  note 
before  a  justice  of  the  peace  against  both  the  husband  and  the  wife,  where 
the  judgment  is  a  practical  nullity  as  to  the  husband,  he  being  "notoriously 
insolvent,"  for  such  judgment  is  also  a  legal  nullity  as  to  the  married  woman, 
because  no  valid  judgment  at  law  can  be  rendered  against  her.* 

q.  Particular  Classes  of  Contracts  —  (i)  Introductory.  —  In  consult- 
ing the  following  discussion  of  what  classes  of  contracts  may  be  binding  on  a 
married  woman  with  reference  to  her  separate  estate  it  must  always  be  borne 
in  mind  that  the  rules  stated  are  applicable  only  in  the  absence  of  any- 
thing to  the  contrary  in  the  instrument  creating  the  estate,  and  also  that  the 
statutes  of  any  particular  jurisdiction  must  be  consulted  before  it  can  be 
safely  assumed  that  any  of  the  rules  set  forth  will  apply  there. 

(2)  Contracts  in  Reference  to  Separate  Estate.  —  In  many  states  it  is  pro- 
vided by  statute  that  a  married  woman  may  contract  in  reference  to  her  sepa- 
rate estate.  In  the  absence  of  further  provisions  affecting  the  construction, 
such  statutes  have  usually  been  construed  as  not  removing  the  general  dis- 
ability of  married  women  to  contract,  and  as  not  imposing  a  personal  liability. 
Accordingly,  such  contracts  may  be  charged  on  her  separate  estate  in  the 
technical  sense  of  the  term.5    Other  statutes  differing  more  or  less  in  their 


Where  a  Married  Woman  Signed  a  Note  After 
the  Death  of  a  Testator,  who  had  told  her  that 
his  will  was  in  her  favor,  and  who  by  his  will 
actually  gave  her  a  vested  interest  in  his  prop- 
erty, it  was  held  that  such  separate  property 
was  bound,  though  when  the  woman  signed  the 
note  she  had  not  seen  the  will  and  it  had  not 
been  proved.  Mulcahy  v.  Collins,  25  Ont.  241, 
affirming  24  Ont.  441. 

Bond  Executed  on  Same  Day  that  Money  De- 
posited in  Bank. —  Sweetland  v.  Neville,  21  Ont. 
412. 

1.  Fraud,  Unfair  Advantage,  and  the  Like.  — 

See  Bradford  v.  Greenway,  17  Ala.  797,  52  Am. 
Dec.  203;  Jaques  v.  M.  E.  Church,  17  Johns. 
(N.  Y.)  548,  reversing  3  Johns.  Ch.  (N.  Y.)  77; 
Williams  v.  Urmston,  35  Ohio  St.  296,  35  Am. 
Rep.  611. 

2.  Bank  of  America  v.  Banks,  101  U.  S.  240. 

3.  Estoppel.  —  See  Ladew  v.  Paine,  82  111. 
221  ;  Nelson  v.  McDonald,  80  Wis.  605,  27  Am. 
St.  Rep.  71.  See  also  the  title  Husband  and 
Wife.  vol.  15.  p.  799  et  seq. 

4.  Effect  of  Previous  Judgment  at  Law  Based 
on  Same  Liability.  —  Lincoln  v.  Rowe,  64  Mo. 
138. 

5.  Statutes  Authorizing  Contracts  with  Refer- 
ence to  Separate  Estates  —  England.  —  Scott  v. 
Morley,  20  Q.  B.  D.  128.  See  also  Dillon  v. 
Cunningham,  L.  R.  8  Exch.  23. 

Arkansas.  —  Warner  v.  Hess,  66  Ark.  113; 


Walker  v.  Jessup,  43  Ark.  163 ;  Hoffman  v. 
McFadden,  56  Ark.  217,  35  Am.  St.  Rep.  101. 

District  of  Columbia.  —  Ritch  v.  Hyatt,  3 
MacArthur  (D.  C.)  536. 

Florida.  —  Hodges  v.  Price,  18  Fla.  342. 

Indiana.  —  Moore  v.  McMillen,  23  Ind.  78. 
See  also  Mathes  v.  Shank,  94  Ind.  501  ;  Wulsch- 
ner  v.  Sells,  87  Ind.  71. 

Kansas.  —  Miner  v.  Pearson,  16  Kan.  28; 
Furrow  v.  Chapin,  13  Kan.  107;  Tallman  v. 
Jones,  13  Kan.  438;  Wicks  v.  Mitchell,  9  Kan. 
80. 

Michigan.  —  Detroit  Chamber  of  Commerce 
v.  Goodman,  no  Mich.  498;  Speier  v.  Opfer,  73 
Mich.  35,  16  Am.  St.  Rep.  556;  Howe  v.  North, 
69  Mich.  284  ;  Russel  v.  People's  Sav.  Bank,  39 
Mich.  671,  33  Am.  Rep.  444. 

Minnesota.  —  Pond  v.  Carpenter,  12  Minn. 
430;  Carpenter  v.  Leonard,  5  Minn.  155. 

Nebraska.  —  Westervelt  v.  Baker,  56  Neb.  63. 

New  Hampshire.  —  Whipple  v.  Giles,  55  N. 
H.  139;  Ames  v.  Foster,  42  N.  H.  381. 

Netv  York.  —  Corn  Exch.  Ins.  Co.  v.  Bab- 
cock,  42  N.  Y.  622,  1  Am.  Rep.  601. 

North  Carolina.  —  Farthing  v.  Shields,  106 
N.  Car.  289;  Flaum  v.  Wallace,  103  N.  Car. 
304;  Dougherty  v.  Sprinkle,  88  N.  Car.  300; 
Huntley  v.  Whitner,  77  N.  Car.  392. 

Pennsylvania.  —  Real   Estate  Invest.  Co. 
Roop,  132  Pa.  St.  496;  Shnyder  v.  Noble,  94  Pa. 
St.  286. 
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terms  have  been  construed  to  impose  a  personal  liability  on  such  contracts 
which  may  be  enforced  by  judgment  and  execution  to  be  levied  on  the  wife's 
separate  property.1  In  such  a  case  it  seems  hardly  correct  to  speak  of  the 
contract  as  binding  or  being  charged  on  the  separate  estate,  for  it  is  not  so 
in  any  other  sense  than  that  every  one's  property  is  liable  for  his  debts.* 
Independently  of  express  statute,  this  class  of  contracts  is  chargeable  in 
equity  on  the  wife's  separate  estate.3  The  power  to  hold  separate  property 
carries  with  it  as  an  incident  the  power  of  making  such  contracts  as  are  neces- 
sary or  convenient  to  the  enjoyment  of  the  property  so  held.4  A  statutory 
power  to  contract  with  regard  to  her  separate  estate  does  not  authorize  a 
married  woman  to  contract  generally.5  A  few  illustrations  of  what  contracts 
are  contracts  made  with  reference  to  the  separate  estate  are  collected  below 
in  the  note.6 


South  Carolina.  —  Griffin  v.  Earle,  34  S.  Car. 
248  ;  Habenicht  v.  Rawls,  24  S.  Car.  461,  58  Am. 
Rep.  268. 

West  Virginia.  —  Stockton  v.  Farley,  10  W. 
Va.  171,  27  Am.  Rep.  566;  Carey  v.  Burruss, 
20  W.  Va.  376,  43  Am.  Rep.  790. 

1.  Personal  Liability  —  Arkansas.  —  Sidway 
v.  Nichol,  62  Ark.  146. 

Illinois.  —  Williams  v.  Hugunin,  69  111.  214, 
18  Am.  Rep.  607;  Cookson  v.  Toole,  59  111.  515. 

Indiana. —  Harrell  v.  Harrell,  117  Ind.  94. 

Nebraska.  —  Davis  v.  Cheyenne  First  Nat. 
Bank,  5  Neb.  242,  25  Am.  Rep.  484. 

New  Hampshire.  —  Bailey  v.  Pearson,  29  N. 
H.  77. 

New  York.  —  Hudson  v.  Hudson,  Sheld.  (N. 
Y.)  386. 

Wisconsin.  —  Stack  v.  Padden,  11 1  Wis.  44; 
Mueller  v.  Wiese,  95  Wis.  381  ;  Krouskop  v. 
Shontz,  s  1  Wis.  204,  37  Am.  Rep.  817;  Meyers 
v,  Raht,  46  Wis.  655  ;  Beard  v.  Dedolph,  29  Wis. 
136;  Leonard  v.  Rogan,  20  Wis.  540;  Todd  v. 
Lee.  15  Wis.  365;  Conway  v.  Smith,  13  Wis. 
125.    But  see  Wooster  v.  Northrup,  5  Wis.  245. 

Enforcement  of  Contract  —  Proceedings  in  Rem. 

—  Under  statutes  of  the  character  mentioned  in 
the  text  it  has  been  held  that  the  enforcement 
of  the  contract  of  a  married  woman  is  in  the 
nature  of  a  proceeding  in  rem,  and  in  such  case 
no  personal  judgment  can  be  rendered.  Canal 
Bank  v.  Partee,  99  U.  S.  332  ;  Mallett  v.  Par- 
ham,  52  Miss.  921  ;  Doyle  v.  Orr,  51  Miss.  229; 
Griffin  v.  Ragan,  52  Miss.  78 ;  Dougherty  v. 
Sprinkle,  88  N.  Car.  302  ;  Johnson  v.  Cummins, 
16  N.  J.  Eq.  98,  84  Am.  Dec.  142;  Groene  v. 
Frondhof,  1  Disney  (Ohio)  504;  Stockton  v. 
Farley,  10  W.  Va.  171,  27  Am.  Rep.  566;  Levi 
v.  Earl,  30  Ohio  St.  173.  But  see  Miner  v. 
Pearson,  16  Kan.  28. 

In  Mississippi  the  rule  of  the  text  at  one  time 
prevailed.  Canal  Bank  v.  Partee,  99  U.  S.  332  ; 
Doyle  v.  Orr,  51  Miss.  229;  Mallett  v.  Parham, 
52  Miss.  921.  But  by  statute  (Annot.  Code 
Miss.,  1892,  §  2289)  the  disability  of  married 
women  to  contract  has  been  entirely  removed. 

2.  See  Corn  Exch.  Ins.  Co.  v.  Babcock,  42  N. 
Y.  638,  1  Am.  Rep.  601,  per  Hunt,  C.  Sea  also 
Williams  v.  Hugunin,  69  111.  2r4,  18  Am.  Rep. 
607. 

3.  Rule  in  Equity. —  See  supra,  this  subsection, 
b.  Equitable  Doctrine. 

4.  Implied  Power  to  Contract  —  United  States. 

—  Fland  ers  v.  Abbey,  6  Biss.  (U.  S.)  16. 
Arkansas.  —  Sidway  v.  Nichol,  62  Ark.  152. 
Illinois,  —  Bauman  v.  Street,  76  111.  526  ;  Wil- 


liams v.  Hugunin,  69  111.  214,  18  Am.  Rep.  607; 
Cookson  v.  Toole,  59  111.  515. 

Indiana.  —  Thomas  v.  Passage,  54  Ind.  112; 
Sharpe  v.  Clifford,  44  Ind.  346  ;  Kantrowitz  v. 
Prather,  31  Ind.  92,  99  Am.  Dec.  587;  Smith 
V.  Howe,  31  Ind.  233. 

Iowa.  —  Grapengether  v.  Fejervary,  9  Iowa 
163,  74  Am.  Dec.  336. 

Michigan. — i  Whelpley  v.  Stoughton,  112 
Mich.  594. 

Minnesota.  —  Carpenter  v.  Leonard,  5  Minn. 
155. 

Mississippi.  —  Porter  v.  Haley,  55  Miss.  66, 
30  Am.  Rep.  502. 

New  Hampshire.  —  Brackett  v.  Drew,  20  N. 
H.  441. 

Wisconsin.  —  Todd  v.  Lee,  15  Wis.  365  ;  Con- 
way v.  Smith,  13  Wis.  125. 

5.  Power  to  Contract  Generally.  —  Flanders  v. 
Abbey,  6  Biss.  (U.  S.)  16;  Kitchell  v.  Mudgett, 
37  Mich.  81  ;  Pond  v.  Carpenter,  12  Minn.  430; 
Bailey  v.  Pearson,  29  N.  H.  77  ;  Maginnes's  Es- 
tate, 3  Leg.  Chron.  (Pa.)  169;  Stack  v.  Padden, 
in  Wis.  44;  Mueller  v.  Wiese,  95  Wis.  381; 
Fuller,  etc.,  Co.  v.  McHenry,  83  Wis.  578;  Hay- 
dock  Carriage  Co.  v.  Pier,  74  Wis.  582  ;  Beard 
V.  Dedolph,  29  Wis.  136;  Todd  v.  Lee,  15  Wis. 
365;  Conway  v.  Smith,  13  Wis.  125;  Wooster 
v.  Northrup,  5  Wis.  245. 

6.  A  Contract  for  Insurance  on  her  separate 
property  is  not  one  for  the  betterment  of  her 
estate,  and  therefore  cannot  be  charged  on  it. 
American  Ins.  Co.  v.  Avery,  60  Ind.  566,  criti- 
cising Thomas  v.  Passage,  54  Ind.  106. 

A  Contract  to  Pay  Attorney's  Fees  to  prosecute 
a  suit  for  divorce  has  no  relation  to  the  separate 
estate  of  the  wife,  and  hence  is  not  binding. 
Porter  v.  Haley,  55  Miss.  71,  30  Am.  Rep.  502, 
distinguishing  Putnam  v.  Tennyson,  50  Ind.  439. 

Overdrafts  by  the  Wife  upon  Her  Separate  Bank 
Account  are  debts  with  reference  to  and  upon 
the  credit  of  her  separate  estate.  Davis  v. 
Cheyenne  First  Nat.  Bank,  5  Neb.  245,  25  Am. 
Rep.  484. 

A  Purchase  of  Furniture  by  a  married  woman 
for  a  house  forming  her  separate  estate  is  a  con- 
tract relating  to  her  separate  estate.  Harmon 
v.  Garland,  1  Mackey  (D.  C.)  1. 

A  Subscription  by  a  Married  Woman  to  a  Bonus 
to  induce  the  location  of  a  building  in  the 
neighborhood  of  her  separate  land,  entered  into 
in  consideration  of  the  benefits  to  her  land  to 
be  derived  from  such  a  location  of  the  building, 
is  not  binding  on  her  under  How.  Annot.  Stat. 
Mich.,  §  6295  (Comp.  Laws  Mich.  1897,  §  8690), 
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(3)  Expenses  Connected  with  Separate  Estate.  —  A  married  woman  may 
bind  herself  or  her  property  by  a  contract  for  the  improvement,  repair,  and 
management  of  her  separate  estate,  at  least  where  such  expense  is  necessary 
or  appropriate  to  the  proper  enjoyment,  preservation,  or  management  of  such 
estate. 1  A  debt  for  machinery  or  supplies  furnished  for  use  in  connection 
with  the  separate  estate  is  a  proper  charge  thereon.2 

(4)  Mechanics'  Liens.  —  The  subjection  of  the  separate  property  of  mar- 


giving  to  a  married  woman  a  right  to  contract, 
sell,  transfer,  mortgage,  and  convey  her  separate 
estate.  Detroit  Chamber  of  Commerce  v.  Good- 
man, 110  Mich.  498. 

Contract  for  Medical  Services. —  A  married 
woman  living  with  her  husband  and  possessing 
separate  property  at  the  time  when  she  employs 
a  physician  to  treat  herself  and  her  son  is  not 
liable  at  law  under  Stat.  Wis.  1898,  §  2345,  to 
pay  for  such  services,  even  though  she  intended 
to  charge  her  separate  estate,  since  the  con- 
tract does  not  concern  her  separate  property  or 
business.    Stack  v.  Padden,  111  Wis.  42. 

1.  Improvement,  Repair,  and  Management  of 
Estate  —  England.  —  Skinner  v.  Todd,  51  L.  J. 
Ch.  198,  46  L.  T.  N.  S.  131. 

Canada.  —  Steels  v.  Hullman,  33  U.  C.  Q.  B 
471.  But  see  Wright  v.  Garden,  28  U.  C.  Q.  B 
609. 

Alabama.  — ■  Walker  v.  Smith,  28  Ala.  569 
But  see  Lee  v.  Campbell,  61  Ala.  12;  Riley  v. 
Hereford,  66  Ala.  261  ;  McAnally  v.  Hawkins 
Lumber  Co.,  109  Ala.  397.  Contra,  McCravey  v. 
Todd,  66  Ala.  315. 

Arkansas. —  Henry  v.  Blackburn,  32  Ark.  445 
Connecticut.  —  Langenbach     v.     Schell,  40 
Conn.  224. 

Florida.  —  Thrasher  v.  Doig,  18  Fla.  809; 
Schnabel  v.  Betts,  23  Fla.  178;  O'Neil  v.  Perci- 
val,  25  Fla.  118;  Garvin  v.  Watkins,  29  Fla. 
151;  Nutt  v.  Codington,  34  Fla.  77;  Halle  v. 
Einstein,  34  Fla.  589 ;  Halle  v.  Meinhard,  34 
Fla.  607. 

Illinois.  —  Cookson    v.    Toole,    59    111.  515; 
Nixon  v.  Halley,  78  111.  611. 

Indiana.  —  Lindley  v.  Cross,  31  Ind.  106,  99 
Am.  Dec.  610;  Capp  v.  Stewart,  38  Ind.  479; 
Falkner  v.  Colshear,  39  Ind.  202  ;  Dame  v.  Coff- 
man,  58  Ind.  345  ;  Shilling  v.  Templeton.  66  Ind. 
585  ;  Williams  v.  Wilbur,  67  Ind.  42  ;  Stephen- 
son v.  Ballard,  82  Ind.  87. 

Kentucky.  —  Pfleeger  v.  Stiver,  6  Ky.  L.  Rep. 
599;  Marsh  v.  Alford,  5  Bush  (Ky.)  392; 
Marshall  v.  Miller,  3  Met.  (Ky.)  333  ;  Baird  v. 
Bruning,  84  Ky.  646  ;  Tarr  v.  Muir,  107  Ky.  283. 
But  see  Passmore  v.  Eastin,  90  Ky.  380. 

Maine.  —  Verrill  v.  Parker,  65  Me.  578.  But  & 
see  Rollins      Crocker,  62  Me.  244. 

Massachusetts.  —  Parker  v.  Kane,  4  Allen 
(Mass.)  346:  Pierce  v.  Kittredge,  115  Mass. 
374;  Burr  v.  Swan,  118  Mass.  588. 

Michigan.  —  Wilson  v.  Wilson,  80  Mich.  472; 
Luebe  v.  Thorpe,  94  Mich.  268. 

Minnesota.  —  Carpenter  v.  Leonard,  5  Minn. 
155- 

Mississippi.  —  Allen  v.  Johnson,  48  Miss.  413. 
See  also  Clopton  v.  Matheny,  48  Miss.  285. 

Missouri.  —  Leisse  v.  Schwartz,  6  Mo.  App. 
413;  Kern  v.  Pfaff,  44  Mo.  App.  29. 

Nebraska.  —  Nelson  i».  Bevins,  19  Neb.  715. 

Neiv  Hampshire.  —  Bailey  v.  Pearson,  29  N. 
H.  87;  Bickford  v.  Dane,  58  N.  H.  185. 
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New  Jersey.  —  Hanford  v.  Bockee,  20  N.  J. 
Eq.  101  ;  McFillen  v.  Hoffman,  35  N.  J.  Eq. 
364. 

New  York.  —  Dickerman  v.  Abrahams,  21 
Barb.  (N.  Y.)  551  ;  Colvin  v.  Currier,  22  Barb. 
(N.  Y.)  371  ;  Cohen  v.  O'Connor,  5  Daly  (N. 
Y.)  28,  affirmed  56  N.  Y.  613;  Dickinson  v. 
Codwise,  1  Sandf.  Ch.  (N.  Y.)  214;  Yale  v. 
Dederer,  68  N.  Y.  329;  Noel  v.  Kinney,  106 
N.  Y.  74,  60  Am.  Rep.  423. 

North  Carolina.  —  Withers  v.  Sparrow,  66  N. 
Car.  129;  Dougherty  v.  Sprinkle,  88  N.  Car. 
300.  But  see  Zachary  v.  Perry,  130  N.  Car. 
289;  Weir  v.  Page,  109  N.  Car.  220. 

Ohio.  —  Machir  v.  Burroughs,  14  Ohio  St. 
519- 

Pcnnsylvania.  —  Heugh  v.  Jones,  32  Pa.  St. 
432;  Mendler  v.  Horning,  1  Leg.  Rec.  (Pa.)  349; 
Bankard  v.  Shaw,  23  Pa.  Co.  Ct.  561  ;  Lyon  v. 
Swayne,  7  Phila.  (Pa.)  154;  Allen  v.  Graham, 
12  Phila.  (Pa.)  176,  34  Leg.  Int.  (Pa.)  58; 
Lewis's  Estate,  13  Phila.  (Pa.)  221,  36  Leg. 
Int.  (Pa.)  149;  Harper  v.  Busse,  4  Lane.  L.  Rev. 
74;  Needham  v.  Woolens,  14  W.  N.  C.  (Pa.) 
525 ;  Lippincott  v.  Hopkins,  57  Pa.  St.  328 ; 
Lippincott  v.  Leeds,  77  Pa.  St.  420 ;  Kuhns  v. 
Turney,  87  Pa.  St.  497  ;  Sellers  v.  Heinbaugh, 
117  Pa.  St.  218;  Bankard  v.  Shaw,  199  Pa.  St. 
623.  But  see  McMullen's  Appeal,  107  Pa.  St. 
90. 

Virginia.  —  Browning  v.  Browning,  (Va. 
1899)  36  S.  E.  Rep.  108. 

Wisconsin.  —  Conway  v.  Smith,  13  Wis.  135. 
See  also  Hubbard  v.  Bugbee,  55  Vt.  506,  45 
Am.  Rep.  637.    But  see  Sexton  v.  Alberti,  10 
Lea  (Tenn.)  452  ;  Adams  v.  Mackey,  6  Rich.  Eq. 
(S.  Car.)  75;  Kelsey  v.  Kelley,  63  Vt.  41. 

2.  Supplies  for  Estate  —  United  States. — 
Marsh  v.  Clark,  14  Fed.  Rep.  406.  See  also 
Bank  of  America  v.  Banks,  101  U.  S.  240. 

Alabama.  —  Johnson  v.  Ward,  82  Ala.  486. 
Contra,  Lee  v.  Sims,  65  Ala.  248. 

Iowa.  —  Mitchell  v.  Smith,  32  Iowa  484. 
Kentucky.  —  Young  v.  Smith,  9  Bush  (Ky.) 
421. 

Mississippi.  —  Robertson  v.  Ward,  12  Smed. 
z  M.  (Miss.)  490 ;  Pendleton  v.  Galbreath,  45 
Miss.  43  ;  Cook  v.  Ligon,  54  Miss.  368  ;  Lake  v. 
Dillard,  55  Miss.  63  ;  Wright  v.  Walton,  56 
Miss.  1  ;  Ogden  v.  Guice,  56  Miss.  330  ;  Porter 
v.  Staten,  64  Miss.  421. 

Missouri.  —  Osborne  v.  Graham,  46  Mo.  App. 
28. 

New  Hampshire.  —  Batchelder  v.  Sargent,  47 

N.  H.  263. 

North  Carolina.  —  Arrington  v.  Bell,  94  N. 
Car.  247. 

Pennsylvania.  —  Dennis  v.  Grove,  4  Pa. 
Super.  Ct.  480:  Voskamp  v.  Connor,  173  Pa. 

St.  109. 

South  Carolina.  —  Brown  r.  Thomson,  27  S. 
Car.  500;  Brown  v.  Prevost,  28  S.  Car.  123. 
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ried  women  to  mechanics'  liens  has  been  considered  under  another  title  in 
this  work.1 

(5)  Family  Necessaries  and  Expenses.  —  Under  some  statutes  and  in  equity, 
debts  contracted  by  the  wife  for  necessaries  for  the  support  and  maintenance 
of  herself  and  family  may  be  charged  on  her  separate  estate,3  but  it  must 
appear  that  the  wife  contracted  on  her  own  credit  and  not  on  behalf  of  her 
husband.3    A  joint  purchase  of  necessaries  by  husband  and  wife  is  regarded 


1.  See  the  title  Mechanics'  Liens,  vol.  20,  p. 
255- 

2.  Family  Necessaries  a  Proper  Charge  —  U nitcd 
States.  —  Boyd  v.  Withers,  1  Chicago  Leg.  N. 
401,  3  Fed.  Cas.  No.  1,752. 

Alabama.  —  Collins  v.  Lavenberg,  19  Ala. 
682 ;  Wilkinson  v.  Cheatham,  45  Ala.  337 ; 
Eskridge  v.  Ditmars,  51  Ala.  245;  Lee  v.  Sims, 
65  Ala.  248 ;  Bradley  v.  Murray,  66  Ala.  269 ; 
Lee  v .  Winston,  68  Ala.  402 ;  Gayle  v.  Mar- 
shall, 70  Ala.  522  ;  Wright  v.  Strauss,  73  Ala. 
227.    But  see  Halliday  v.  Jones,  57  Ala.  525. 

Arkansas.  —  Sellmeyer  v.  Welch,  47  Ark. 
485. 

Colorado.  —  Button  v.  Higgins,  5  Colo.  App. 
167. 

Illinois.  —  Barnett  v.  Marks,  71  111.  App.  673. 
See  Bauraan  v.  Street.  76  111.  526. 

Indiana.  —  Arnold  v.  Engleman,  103  Ind. 
512.    But  see  Thomas  v.  Passage,  54  Ind.  106. 

Iowa.  —  Rodemeyer  v.  Rodman,  5  Iowa  426. 

Kentucky.  —  Pell  v.  Cole,  2  Met.  (Ky.)  252; 
McKee  v.  Hays,  9  Ky.  L.  Rep.  288 ;  Marsh  v. 
Alford,  5  Bush  (Ky.)  392;  Young  v.  Smith,  9 
Bush  (Ky.)  421  ;  Roberts  v.  Riggs,  84  Ky.  252; 
Gray  v.  Marshall,  (Ky.  1890)  13  S.  W.  Rep. 
913;  Herr  v.  Lane,  (Ky.  1899)  50  S.  \V.  Rep. 
545.  But  see  Toombs  v.  Stone,  2  Met.  (Ky.) 
520. 

Louisiana.  —  First  Natchez  Bank  v.  Moss,  52 
La.  Ann.  1524. 

Maryland.  —  Gray  v.  Crook,  12  Gill  &  J. 
(Md.)  236;  Jackson  v.  West,  22  Md.  71. 

Michigan.  —  Carstens  v.  Hanselman,  61 
Mich.  426,  1  Am.  St.  Rep.  606. 

Mississippi.  —  Pendleton  v.  Galbreath,  45 
Miss.  43;  Porter  v.  Casper,  54  Miss.  359;  Cook 
v.  Ligon,  54  Miss.  368. 

New  York.  —  Conlin  v.  Cantrell,  (C.  PI. 
Gen.  T.)  51  How.  Pr.  (N.  Y.)  312;  Mayer  v. 
Lithauer,  (Supm.  Ct.  App.  T.)  28  Misc.  (N. 
Y.)  171  ;  Muller  v.  Piatt,  31  Hun  (N.  Y.)  121  ; 
Crisfield  v.  Banks,  24  Hun  (N.  Y.)  159. 

North  Carolina.  —  Rawlings  v.  Neal,  126  N. 
Car.  271  ;  Bazemore  v.  Mountain,  121  N.  Car.  59. 

Ohio.  —  Hackman  v.  Cedar,  5  Ohio  Cir.  Dec. 
293.  13  Ohio  Cir.  Ct.  618. 

Pennsylvania.  —  Darlington  v.  Ervin,  13 
Phila.  (Pa.)  127,  36  Leg.  Int.  (Pa.)  392;  Reed's 
Estate.  4  Phila.  (Pa.)  375,  18  Leg.  Int.  (Pa.) 
197;  Heugh  v. Jones,  32  Pa.  St.  432;  Wauhoup's 
Estate,  13  Lane.  Bar.  (Pa.)  182;  Coyle's  Es- 
tate. 1  Lane.  L.  Rev.  234:  Robinson  v.  Bair, 
18  W.  N.  C.  (Pa.)  120;  Mahon  v.  Gormley,  24 
Pa.  St.  82:  Bair  v.  Robinson,  108  Pa.  St.  247, 
56  Am.  Rep.  198. 

South  Carolina.  —  Hall  v.  Faust,  9  Rich.  Eq. 
(S.  Car.)  376. 

Tennessee.  —  Warren  v.  Freeman,  85  Tenn. 
513- 

Texas.  —  Palmer  v.  Coghlan,  (Tex.  Civ.  App. 
1900)  55  S.  W.  Rep.  1122. 


Vermont.  —  Brown  v.  Sumner,  31  Vt.  671; 
Priest  v.  Cone,  51  Vt.  ,495,  31  Am.  Rep.  695. 
But  see  Hayward  v.  Barker,  52  Vt.  429,  36  Am. 
Rep.  762. 

Wisconsin.  —  Krouskop  v.  Shontz,  51  Wis. 
204,  37  Am.  Rep.  817;  O'Malley  v.  Ruddy,  79 
Wis.  150,  24  Am.  St.  Rep.  702.  But  see  Stack 
v.  Padden,  1 1 1  Wis.  44. 

Canada.  —  Re  Dumbrill,  10  Ont.  Pr.  216. 
In  Kentucky  the  separate  property  of  a  mar- 
ried woman  is  liable  for  debts  contracted  by 
her,  after  marriage,  for  necessaries,  where  the 
contract  on  which  the  debt  is  founded  is  in 
writing  and  is  signed  by  her  and  her  husband. 
Otherwise  it  is  not  liable.  Harris  v.  Dale,  5 
Bush  (Ky.)"6i;  Marshall  v.  Miller,  3  Met. 
(Ky.)  333;  Gatewood  v.  Bryan,  7  Bush  (Ky.) 
509 ;  Duke  v.  Duke,  4  Ky.  L.  Rep.  293  ;  Allen 
v.  Long,  (Ky.  1897)  41  S.  W.  Rep.  17. 

3.  Contract  Must  Be  on  Credit  of  Wife  —  United 
States.  —  Dodge  v.  Knowles,  114  U.  S.  430. 

Connecticut.  —  Craft  v.  Rolland,  37  Conn. 
491;  Hart  v.  Goldsmith,  51  Conn.  479. 

District  of  Columbia.  —  McDermott  v.  Gar- 
land, 1  Mackey  (D.  C.)  496. 

Georgia.  —  Freeman  v.  Holmes,  62  Ga.  556. 

Indiana.  —  Nelson  v.  Spaulding,  1 1  Ind.  App. 
453- 

Kentucky.  —  McMahon  v.  Lewis,  4  Bush 
(Ky.)  138;  Gatewood  v.  Bryan,  7  Bush  (Ky.) 
509;  Bell,  etc.,  Co.  v.  Beadel,  12  Ky.  L.  Rep. 
892;  Quisenberry  v.  Thompson,  (Ky.  1897)  43 
S.  W.  Rep.  723;  Weber  v.  Zook,  (Ky.  1899)  53 
S.  W.  Rep.  1034. 

Michigan.  —  Hirshfield  v.  Waldron,  83  Mich. 
116;  Meads  v.  Martin,  84  Mich.  306. 

Minnesota.  —  Chester  v.  Pierce,  33  Minn.  370. 

M:""ssippi. —  Cook  v.  Ligon,  54  Miss.  368; 
Crubbs  v.  Collins,  54  Miss.  486 ;  Caldwell  v. 
Hart,  57  Miss.  123;  Van  Diver  v.  Buckley, 
(Miss.  1887)  1  So.  Rep.  633. 

Nebraska. — Jeffrey  V,  Fleming,  26  Neb.  685. 

New  Hampshire.  —  Hammond  v.  Corbett,  51 
N.  H.  311. 

New  Jersey.  —  Wilson  v.  Herbert,  41  N.  J. 
L.  454,  32  Am.  Rep.  243. 

New  York.  —  Demott  v.  McMullen,  (N.  Y. 
Super.  Ct.  Gen.  T.)  8  Abb.  Pr.  N.  S.  (N.  Y.) 
335;  Strong  v.  Moul,  (Supm.  Ct.  Gen.  T.)  22 
N.  Y.  St.  Rep.  762  ;  Travis  v.  Lee,  58  Hun  (N. 
Y.)  605,  11  N.  Y.  Supp.  841  :  Kegney  v.  Ovens, 
50  Hun  (N.  Y.)  600,  2  N.  Y.  Supp.  319;  Bradt 
v.  Shull,  46  N.  Y.  App.  Div.  347  ;  Lugar  v. 
Swayze,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  409, 
affirming  (N.  Y.  City  Ct.  Gen.  T.)  1  Misc.  (N. 
Y.)  209.  But  see  Weir  v.  Groat,  4  Hun  (N. 
Y.)  193  ;  Baker  v.  Harder,  4  Hun  (N.  Y.)  272. 

Pennsylvania.  —  Donohoe  v.  Hughes.  2  Kulp 
(Pa.)  52;  Murray  v.  Keyes,  35  Pa.  St.  384; 
Bear's  Estate,  60  Pa.  St.  430 ;  Savvtelle's  Ap- 
peal, 84  Pa.  St.  306:  Moore  v.  Copley,  165  Pa. 
St.  294,  44  Am.  St.  Rep.  664. 
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in  law  as  the  contract  of  the  husband  alone,  and  does  not  bind  his  wife's 
separate  estate.1  Under  other  statutes  this  class  of  contracts  cannot  be 
enforced  against  the  wife's  estate.2  The  property  of  the  wife  is,  of  course, 
not  liable  for  necessaries  contracted  for  by  the  husband  on  his  own  credit,3 
except  in  a  few  states  where  it  is  provided  by  statute  that  the  necessary 
expenses  of  the  family  are  chargeable  on  the  property  of  both  the  husband 
and  the  wife.4  The  expense  must  have  been  necessary  in  order  to  be  charged 
on  the  wife's  property.5  The  word  "  necessaries  "  is  held  to  embrace  such  things 


Canada.  —  Griffin  v.  Patterson,  i  Can.  L.  T. 
177;  Pontbriand  v.  Mazurette,  5  Rev.  de  Jur. 
125.  But  see  O'Connor  v.  Chamberlain,  59  Ala. 
43i. 

1.  Joint  Contract  of  Husband  and  Wife.  — 

Hoff  v.  Koerper,  103  Pa.  St.  396;  Parke  v. 
Kleeber,  37  Pa.  St.  251  ;  Cummings  v.  Miller,  3 
Grant  Cas.  (Pa.)  146. 

2.  Wife  Not  Liable  for  Family  Necessaries  — 
Arkansas.  —  Sparks  v.  Moore,  66  Ark.  437. 

District  of  Columbia. —  Schneider  v.  Garland, 
1  Mackey  (D.  C.)  350. 

Kentucky.  —  Lee  v.  Morris,  3  Bush  (Ky.) 
210. 

Mississippi.  —  Porter  v.  Staten,  64  Miss.  421. 

South  Carolina.  —  Brown  v.  Thomson,  27  S. 
Car.  500 ;  Mayer  v.  Galluchat,  6  Rich.  Eq.  (S. 
Car.)  1. 

See  also  Thomas  v.  Passage,  54  Ind.  112, 
holding  that  a  debt  for  necessary  medical 
services  rendered  to  the  wife  expressly  upon 
the  credit  of  her  separate  estate  was  not  bind- 
ing thereon. 

In  O'Malley  v.  Ruddy,  79  Wis.  147,  24  Am. 
St.  Rep.  702,  it  was  held  that  the  contract  of  a 
married  woman  to  pay  for  necessaries  was  not 
binding  on  her  when  it  appeared  that  she  had 
no  separate  estate  or  business. 

3.  Husband's  Contract  for  Necessaries —  United 
States.  —  Dodge  v.  Knowles,  114  U.  S.  430. 

California.- — Chaffee  V.  Browne,  109  Cal. 
an. 

Massachusetts. —  Mandell  v.  Fogg,  (Mass. 
1903)  66  N.  E.  Rep.  198. 

Missouri.  —  Towles  v.  Owsley,  44  Mo.  App. 
436. 

New  York.  —  Birney  v.  Wheaton,  (N.  Y. 
City  Ct.  Gen.  T.)  2  How.  Pr.  N.  S.  (N.  Y.) 
519;  Strong  v.  Skinner,  4  Barb.  (N.  Y.)  546; 
Mcllvane  v.  Hilton,  7  Hun  (N.  Y.)  594. 

Sontli  Carolina.  ■ —  Hastie  V.  Baker,  3  Rich. 
Eq.  (S.  Car.)  208;  Tupper  v.  Fuller,  7  Rich. 
Eq.  (S.  Car.)  170;  Rabb  v.  Flenniken,  32  S. 
Car.  189. 

4.  Both  Husband  and  Wife  Liable  for  Family 
Supplies  —  Alabama.  —  Cunningham  v.  Fon- 
taine, 25  Ala.  644;  Durden  v.  McWilliams,  31 
Ala.  438;  Rogers  v.  Boyd,  33  Ala.  175;  Rodger 
v.  Brazeale,  34  Ala.  512;  Sharp  v.  Burns,  35 
Ala.  653  :  May  v.  Smith,  48  Ala.  483  ;  Pippin  v. 
Jones,  52  Ala.  161  ;  Bender  v.  Meyer,  55  Ala. 
576 ;  Wright  V.  Rice,  56  Ala.  43 ;  Baker  v. 
Flournoy,  58  Ala.  650 ;  Cheatham  v.  Newman, 
59  Ala.  547 ;  Cauly  v.  Blue,  62  Ala.  77  ;  Lee  v. 
Tannenbaum,  62  Ala.  501  :  Lewis  v.  Dillard,  66 
Ala.  1  ;  Ernst  v.  Hollis,  89  Ala.  638  ;  Harmon 
v.  Siler,  99  Ala.  306.  But  see  Cannon  v. 
Turner,  32  Ala.  483. 

Illinois.  —  Von  Platen  v.  Krueger,  1 1  111.  App. 
627;  Hayden  v.  Rogers,  22  111.  App.  557;  Cole 
v.  Bentley,  26  111.  App.  260 ;  Walcott  v.  Hoff- 
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man,  30  111.  App.  77  ;  Mueller  v.  Kuhn,  59  111. 
App.  353  ;  Featherstone  -'.  Chapin,  93  111.  App. 
223. 

Iowa. — -Finn  v.  Rose,  12  Iowa  565;  Smedley 
v.  Felt,  41  Iowa  588  ;  Sherman  v.  King,  51  Iowa 
182;  Fitzgerald  v.  McCarty,  55  Iowa  702;  Davis 
v.  Ritchey,  55  Iowa  719;  Frost  v.  Parker,  65 
Iowa  178;  Waggoner  v.  Turner,  69  Iowa  127; 
Haggard  v.  Holmes,  90  Iowa  308  ;  Neasham  v. 
McNair,  103  Iowa  695,  64  Am.  St.  Rep.  202; 
Boss  v.  Jordan,  (Iowa  1902)  89  N.  W.  Rep. 
1070. 

Missouri.  —  Gabriel  v.  Mullen,  111  Mo.  119, 
overruling  Bedsworth  v.  Bowman,  104  Mo.  44; 
Latimer  v.  Newman,  69  Mo.  App.  76  ;  Megraw 
v.  Woods,  93  Mo.  App.  647.  See  also  Towles  v. 
Owsley,  44  Mo.  App.  436. 

Nebraska.  —  Fulton  v.  Ryan,  60  Neb.  9. 

Oregon.  —  Watkins  v.  Mason,  1 1  Oregon  72  ; 
Black  v.  Sippy,  15  Oregon  574. 

See  also  Kelley  v.  Mills,  2  Ohio  Dec.  265 ; 
Ennis's  Estate,  2  Del.  Co.  Rep.  (Pa.)  498;  Bank 
of  America  v.  Banks,  101  U.  S.  240. 

Under  the  Alabama  Statute,  the  separate  prop- 
erty of  the  wife  can  be  charged  only  for  ar- 
ticles of  support  for  which  the  husband  is 
liable,  and  if  credit  for  necessaries  is  given 
solely  to  the  wife,  her  statutory  estate  is  not 
liable.  O'Connor  v.  Chamberlain,  59  Ala.  431. 
The  wife's  estate  is  only  liable  for  the  support 
of  the  family  as  surety  for  the  husband's 
original  liability,  and  he  is  not  entitled,  after 
her  death,  to  have  it  applied  to  indemnify  him 
against  the  payment  of  debts  incurred  for  family 
supplies.  Rogers  v.  Boyd,  33  Ala.  175.  The 
statute  imposes  no  personal  liability  on  the  wife 
for  "  articles  of  comfort  and  support  of  the 
household  ;  "  and  only  such  separate  estate  of 
the  wife  is  liable  for  such  debts  as  she  owned  at 
the  time  when  they  were  contracted.  Ravisies 
v.  Stoddart,  32  Ala.  599. 

In  New  York,  under  the  Act  of  i860,  it  was 
held  that  the  separate  property  of  a  married 
woman  was  liable  for  such  debts  of  the  husband 
for  the  support  of  the  family  as  were  contracted 
by  her  as  agent  of  her  husband.  Conlin  v.  Can- 
trell,  (C.  PI.  Gen.  T.)  51  How.  Pr.  (N.  Y.)  312; 
Covert  v.  Hughes,  8  Hun  (N.  Y.)  305;  Strong 
v.  Morel,  51  Hun  (N.  Y.)  644,  4  N.  Y.  Supp. 
299.  But  not  where  she  purchased  on  her  own 
credit,  and  not  as  agent  for  her  husband.  Sal- 
mon v.  McEnany,  23  Hun  (N.  Y.)  87. 

Conflict  of  Laws.  —  This  statutory  liability 
will  not  be  enforced  by  the  courts  of  another 
state  having  no  such  statute.  Mandell  v.  Fogg, 
(Mass.  1903)  66  N.  E.  Rep.  198.  See  also 
Judge  v.  Wright,  73  Ala.  324. 

5.  Expense  Must  Have  Been  Necessary  —  Ala- 
bama.—  Wright  v.  Merriwether,  51  Ala.  183; 
Mitchell  v.  Dillard,  57  Ala.  317;  Lewis  v.  Dil- 
lard, 66  Ala.  1. 
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as  the  family,  including  the  husband,  ought  to  have  and  enjoy,  considering  its 
social  position  and  the  extent  of  the  estate  of  the  wife.1  The  question 
what  are  necessaries  chargeable  on  a  wife's  separate  estate  is  a  mixed  question 
of  law  and  fact.2  The  term  "  family  "  has  been  elsewhere  fully  defined  and 
illustrated.3 


Iowa.  —  Haggard  v.  Holmes,  90  Iowa  308 ; 
Devendorf  v.  Emerson,  66  Iowa  698. 

Kentucky.  —  Pell  v.  Cole,  2  Met.  (Ky.)  252. 

Pennsylvania.  —  Donohoe  v.  Hughes,  2  Kulp 
(Pa.)  52- 

South  Carolina.  —  Hall  v.  Faust,  9  Rich.  Eq. 
(S.  Car.)  294. 

1.  What  Are  Necessaries — Georgia.  —  Leon- 
ard v.  Powell,  41  Ga.  598. 

Iowa.  —  Haggard  v.  Holmes,  90  Iowa  308. 

Kentucky.  —  Pell  v.  Cole,  2  Met.  (Ky.)  253; 
Bergen  v.  Forsythe,  17  B.  Mon.  (Ky.)  551  ; 
Watts  v.  Turner,  (Ky.  1901)  62  S.  W.  Rep. 
878. 

North  Carolina.  —  Bazemore  v.  Mountain, 
121  N.  Car.  59. 

Pennsylvania.  —  De  Zouche  v.  Tasker,  19  W. 
N.  C.  (Pa.)  450;  Freymoyer's  Estate,  2  Lane. 
Bar  (Pa.)  Oct.  29,  1870. 

Illustrations.  —  Under  particular  circum- 
stances the  following  subjects  have  been  held 
to  be  "  necessaries  "  or  "  family  supplies,"  etc., 
for  which  the  wife's  property  may  be  held 
liable :  A  house,  McKee  v.  Hays,  9  Ky.  L. 
Rep.  288.  A  house  rented  for  the  residence  of 
the  husband,  wife,  and  family,  suited  to  their 
circumstances,  Bergen  v.  Forsythe,  17  B.  Mon. 
(Ky.)  551;  Wright  v.  Merriwether,  51  Ala. 
183.  Improvements  and  additions  to  the  dwell- 
ing house,  Pell  v.  Cole,  2  Met.  (Ky.)  252  ;  Rob- 
erts v.  Riggs,  84  Ky.  251.  Repairs  to  the 
dwelling  house,  Marshall  v.  Miller,  3  Met. 
(Ky.)  333;  Baird  v.  Bruning,  84  Ky.  645; 
Marsh  v.  Alford,  5  Bush  (Ky.)  392.  House- 
hold services,  Button  v.  Higgins,  5  Colo.  App. 
167.  A  sewing  machine.  Singer  Mfg.  Co.  v. 
Harned,  79  Ky.  279.  A  cooking  stove  and 
utensils,  Finn  v.  Rose,  12  Iowa  565.  A  piano, 
Smedley  v.  Felt,  41  Iowa  588  ;  Parke  v.  Kleeber, 
37  Pa.  St.  251.  An  organ  for  use  in  the  family, 
Frost  v.  Parker,  65  Iowa  178.  The  services  of 
an  attorney  employed  by  the  wife  to  obtain  a 
decree  for  the  sale  of  her  land,  McKee  v.  Sy- 
pert,  6  Ky.  L.  Rep.  519.  Musical  instruction 
rendered  to  daughters  and  sheet  music  fur- 
nished to  them  at  her  request,  Muller  v.  Piatt, 
31  Hun  (N.  Y.)  121.  Funeral  expenses  of 
wife's  mother,  who  lived  and  died  in  her  house- 
hold, leaving  no  estate,  Bair  v.  Robinson,  108 
Pa.  St.  247,  56  Am.  Dec.  198,  reversing  14  W. 
N.  C.  (Pa.)  44.  A  diamond  shirt  stud,  worn 
by  a  husband  for  personal  use  and  adornment, 
Neasham  v.  McNair,  103  Iowa  695,  64  Am.  St. 
Rep.  202.  A  mule  to  enable  the  wife  and  her 
husband  to  make  a  crop  for  the  support  of  them- 
selves and  infant  children,  Allen  v.  Long,  (Ky. 
1897)  41  S.  W.  Rep.  17. 

Under  particular  circumstances  the  wife  has 
been  held  not  liable  for  the  following  subjects  : 
A  city  home,  Herr  v.  Lane,  (Ky.  1899)  50  S.  W. 
Rep.  545.  A  smokehouse,  carriage  house,  and 
fencing,  Lee  v.  Campbell.  61  Ala.  12.  Gutters, 
spouts,  and  stovepipe,  Ridley  v.  Hereford,  66 
Ala.  261.  Legal  services  rendered  to  a  wife 
concerning  her  separate  estate,  Lee  v.  Winston, 
68  Ala.  402.    Attorney  fees  and  interest  on  a 


debt  of  husband  for  family  expenses,  Fitzgerald 
v.  McCarty,  55  Iowa  702.  Articles  purchased 
for  the  husband's  individual  or  exclusive  use, 
Durden  v.  McWilliams,  31  Ala.  438.  Pipes 
tobacco,  cigars,  or  newspapers,  Bradley  v. 
Murray,  66  Ala.  269.  A  plow,  Russell  v.  Long, 
52  Iowa  250.  A  reaping  machine,  McCormick 
v.  Muth,  49  Iowa  536.  Supplies  used  in  keep- 
ing a  hotel  as  a  business  for  profit,  and  not  as 
a  mere  means  of  support,  Harris  v.  Dale,  5 
Bush  (Ky.)  61.  A  debt  incurred  in  procuring 
a  substitute  for  the  husband  when  drafted, 
Ford  v.  Teal,  7  Bush  (Ky.)  156.  Money  bor- 
rowed to  purchase  or  pay  for  articles  which  in 
themselves  were  in  fact  proper  items  of  family 
expense,  Davis  v.  Ritchey,  55  Iowa  719.  The 
expense  of  farming  operations,  Rogers  v.  Boyd, 
33  Ala.  175.  Services  rendered  in  caring  for 
a  drunken  husband  with  whom  the  wife  was 
not  living  at  the  time,  Featherstone  v.  Chapin, 
93  111.  App.  223.  Goods  supplied  to  a  married 
woman  for  the  purpose  of  a  boarding  house 
from  which  the  family  derived  its  support, 
Clark  v.  Hay,  98  N.  Car.  421.  The  rent  of  a 
hotel  leased  by  the  wife  solely  for  profit,  Crow 
v.  Shacklett,  (Ky.  1897)  38  S.  W.  Rep.  692. 

Medical  Services.  —  See  generally  the  follow- 
ing cases  : 

Alabama.. —  Collins  v.  Rudolph,  19  Ala.  616; 
Gunn  v.  Samuel,  33  Ala.  201  ;  May  v.  Smith,  48 
Ala.  483.    See  also  Hodges  v.  Hoole,  12  Ala.  177. 

Illinois.  —  Cole  v.  Bentley,  26  111.  App.  260  ; 
Walcott  v.  Hoffman,  30  111.  App.  77 ;  Mueller 
v.  Kuhn,  59  111.  App.  353. 

Indiana.  —  Thomas  v.  Passage,  54  Ind.  106. 
Iowa.  —  Waggoner  v.  Turner,  69  Iowa  127. 
Kentucky.  —  Carpenter  v.  Hazelrigg,  103  Ky. 
538. 

Michigan.  —  Carstens  v.  Hanselman.  61  Mich. 
426,  1  Am.  St.  Rep.  606  ;  Goodman  v.  Shipley, 
105  Mich.  439. 

Mississippi.  —  Stamps  v.  Green,  33  Miss.  546. 
Missouri.  —  Kennedy  v.  Martin,  8  Mo.  698  ; 
Gabriel  v.  Mullen,  30  Mo.  App.  464. 

Nebraska.  —  Spaun  v.  Mercer,  8  Neb.  357. 
New  Hampshire.  —  Parsons  v.   McLane,  64 
N.  H.  478. 

New  York.  —  Freeman  v.  Coit,  27  Hun  (N. 
Y.)  447- 

Pennsylvania.  —  Gougler's  Estate,  18  W.  N. 
C.  (Pa.)  116;  Sawtelle's  Appeal,  84  Pa.  St.  306 ; 
Moore  v.  Copley,  165  Pa.  St.  294,  44  Am.  St. 
Rep.  664. 

South  Carolina.  —  Glenn  v.  Gerald,  64  S.  Car. 
236. 

Wisconsin.  —  Stack  7'.  Padden,  n  1  Wis.  42. 

2.  Mixed  Question  of  Lh.w  and  Fact.  —  Parke 
v.  Kleeber,  37  Pa.  St.  251  ;  Winship  v.  Water- 
man, 56  Vt.  181. 

3.  See  the  title  Family,  vol.  12,  p.  866. 
Children  of  Husband  by  Former  Marriage  Held 

Not  Included.  —  May  v.  Smith,  48  Ala.  483. 

Servants  Held  Members  of  Family.  —  Pippin  v. 
Jones,  52  Ala.  161. 

Farm  Laborers  Not  Members  of  Family.  — 
Lewis  v.  Dillard,  66  Ala.  I. 
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(6)  Debt  for  Borroived  Money.  —  Under  some  statutes  a  debt  for  borrowed 
money  can  be  enforced  against  a  married  woman  and  her  separate  estate,1  at 
least  where  the  money  was  borrowed  and  used  for  a  purpose  for  which  she 
could  bind  herself  on  her  estate.2  Under  other  statutes  an  obligation  given 
by  a  married  woman  for  borrowed  money  is  void.3 

(7)  Debts  Contracted  Before  Marriage.  —  Debts  contracted  before  marriage 
are  usually  chargeable  upon  the  separate  estate,  either  by  express  provision  or 
by  necessary  implication  arising  from  the  right  conferred  by  the  statute.* 

(8)  Debts  Contracted  by  Husband.  — The  separate  property  of  a  wife  cannot 
be  made  liable  for  the  debts  of  her  husband  even  though  contracted  on  a  con- 
sideration for  which  the  wife  might  have  been  bound  herself  if  the  contract 
had  been  made  with  her  and  on  her  credit.5  The  fact  that  the  wife  or  her 
estate  received  the  benefit  of  the  husband's  contract  imposes  no  liability  on 
the  wife  or  on  her  estate,  in  the  absence  of  any  authority  or  ratification  by  the 
wife  or  fraud  imputable  to  her.6    Contracts  made  by  the  husband  as  agent  for 


Minor  Children  at  School  Are  Members  of  Family. 

—  Wright  v .  Strauss,  73  Ala.  227. 

Adult  Son  Maintaining  Separate  Establishment 
Not  Member  of  Family. —  Hart  v.  Goldsmith,  51 

Conn.  479. 

1.  Debt  for  Borrowed  Money  Held  Binding.  — 

Sidway  v.  Nichol,  62  Ark.  146  ;  Taylor  v.  Ameri- 
can Freehold  Land  Mortg.  Co.,  106  Ga.  238; 
Wallace  v.  Rowley,  91  Ind.  586;  Iona  Sav.  Bank 
v .  Boynton,  69  N.  H.  77  ;  City  Bldg.,  etc.,  Assoc. 
v.  Jones,  32  S.  Car.  313.  But  see  McMullen's 
Appeal,  107  Pa.  St.  90.  Contra,  Eskridge  v. 
Ditmars,  51  Ala.  245. 

2.  England.  —  Hodgson  v.  Williamson,  15  Ch. 
D.  87. 

Connecticut.  —  Donovan's  Appeal,  41  Conn. 

SSL 

Georgia.  —  Daniel  v.  Royce,  96  Ga.  566. 

Kentucky.  —  Hounshell  v. -Clay  F.  &  M.  Ins. 
Co.,  81  Ky.  304. 

Massachusetts.  —  Ames  v.  Foster,  3  Allen 
(Mass.)  541. 

Michigan.  —  Fechheimer  v.  Peirce,  70  Mich. 
440. 

New  York.  —  Quassaic  Nat.  Bank  v.  Wad- 
dell,  1  Hun  (N.  Y.)  125  ;  Cohen  v.  O'Connor, 
5  Daly  (N.  Y.)  28. 

North  Carolina.  —  Withers  v.  Sparrow,  66  N. 
Car.  1 29. 

Pennsylvania.  —  Steffen  v.  Smith,  159  Pa.  St. 
207;  Latrobe  Bldg.,  etc.,  Assoc.  v.  Fritz,  152  Pa. 
St.  224;  Leow's  Estate,  6  W.  N.  C.  (Pa.)  333. 

Virginia.  —  Triplett  v.  Romine,  33  Gratt. 
(Va.)  651. 

West  Virginia.  —  See  Schamp  v.  Security 
Sav.,  etc.,  Assoc.,  44  W.  Va.  47. 

3.  Debt  for  Borrowed  Money  Not  Binding.  — 
Boyd  v.  Withers,  1  Chicago  Leg.  N.  401,  3  Fed. 
Cas.  No.  1,752;  Davis  v.  Ritchey,  55  Iowa  719; 
Sherman  v.  King,  51  Iowa  182;  Sellers  v.  Hein- 
baugh,  117  Pa.  St.  218;  Brunner's  Appeal,  47 
Pa.  St.  67  ;  Bear  v.  Bear,  33  Pa.  St.  525.  But 
see  Dando's  Appeal,  94  Pa.  St.  76  ;  Hubbard  v. 
Bugbee,  55  Vt.  506,  45  Am.  Rep.  637. 

4.  Debts  Contracted  Before  Marriage.  —  Wil- 
kinson v.  Cheatham,  45  Ala.  337 ;  Travis  v. 
Willis,  55  Miss.  557;  Dickson  v.  Miller,  11 
Smed.  &  M.  (Miss.)  594,  49  Am.  Dec.  71  ; 
Bailey  v.  Pearson,  29  N.  H.  77 ;  Mahon  v. 
Gormley,  24  Pa.  St.  82.  But  see  Vanderheyden 
v.  Mallory,  1  N.  Y.  452  ;  Hayward  v.  Barker,  52 
Vt.  429,  36  Am.  Rep.  762. 


5.  Wife's  Property  Not  Bound  for  Husband's 
Debt  —  United  States.  —  March  v.  Clark,  14 

Fed.  Rep.  406. 

Alabama.  —  Lee  v.  Sims,  65  Ala.  248. 
Delaware.  —  Nichols    v.   Vinson,    9  Houst. 
(Del.)  274. 

Georgia.  - —  Campbell  v.  Murray,  62  Ga.  86. 
Illinois.  —  Wendt  v.  Martin,  89  111.  139. 
Maine.  —  Stevens  v.  Mayberry,  82  Me.  65. 
Massachusetts.  —  Coffin    v.    Heath,    6  Met. 
(Mass.)  76.    See  also  Dyer  v.  Swift,  154  Mass. 
159- 

Michigan.  —  Luebe  v.  Thorpe,  94  Mich.  268 ; 
Holmes  v.  Bronson,  43  Mich.  562;  Newcomb  v. 
Andrews,  41  Mich.  518;  Willard  v.  Magoon,  30 
Mich.  273. 

Mississippi.  —  Lea  v.  Clarksdale  Bank,  etc., 
Co.,  72  Miss.  3x7. 

New  York.  —  Bannen  v.  McCahill,  56  Hun 
(N.  Y.)  640,  8  N.  Y.  Supp.  916;  Ziegler  v.  Gal- 
vin,  45  Hun  (N.  Y.)  44 ;  Helmer  v.  Brockert, 
(County  Ct.)  21  Misc.  (N.  Y.)  431. 

Pennsylvania.  —  Voskamp  v.  Connor,  173  Pa. 
St.  109. 

6.  Benefit  from  Husband's  Contract  —  Alabama. 
—  Hawkins  Lumber  Co.  v.  Brown,  100  Ala. 
217;  Wadsworth  v.  Hodge,  88  Ala.  500;  Lee 
v.  Sims,  65  Ala.  248 ;  Janney  v.  Buell,  55 
Ala.  408;  Lobman  v.  Kennedy,  51  Ala.  163; 
Mulhall  v.  Williams,  32  Ala.  489. 

Connecticut.  —  Huntley  v.    Holt,   58  Conn. 
445  ;  Gilman  v.  Disbrow,  45  Conn.  563. 
Georgia.  —  Blount  i'.  Dugger,  115  Ga.  109. 
Illinois.  —  Schwartz  v.  Saunders,  46  111.  18. 
Indiana.  —  Falkner  v.  Colshear,  39  Ind.  201  ; 
Johnson  v.  Tutewiler,  35  Ind.  353 ;  Stanley  v. 
Stanley,  14  Ind.  App.  398;  Ogden  v.  Kelsey,  4 
Ind.  App.  299. 

Io'lvo.  —  Rees  v.  Shepherdson,  95  Iowa  431  ; 
Price  v.  Seydel,  46  Iowa  696 ;  Corning  v. 
Fowler,  24  Iowa  584. 

Kentucky.  —  McKinney  v.  Hargis,  8  Ky.  L. 
Rep.  427  ;  Nesbitt  v.  Stephenson,  4  Ky.  L.  Rep. 
448.  But  see  Lennen  v.  Fitzpatrick,  6  Ky.  L. 
Rep.  518. 

Maine.  —  Stevens  v.  Mayberry,  82  Me.  65; 
Ferguson  v.  Spear,  65  Me.  277 ;  Rollins  v. 
Crocker,  62  Me.  244. 

Michigan.  —  McCausland  v.  King,  60  Mich. 
70  ;  Willard  -'.  Magoon,  30  Mich.  273. 

Minnesota.  —  Welch  v.  Huntington,  23  Minn. 
89;  Holley  v.  Huntington,  21  Minn.  325. 
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the  wife  are  binding  if  they  are  otherwise  such  as  would  be  binding  if  made  by 
herself,  as  where  they  are  for  the  repair  or  improvement  of  the  wife's  estate.1 
The  wife  is  bound  where,  with  her  knowledge  and  acquiescence,  expenditures 
are  made  on  her  separate  estate  under  contract  with  her  husband,  as  it  will  be 
presumed  under  such  circumstances  that  he  was  acting  as  her  agent,  and  a 
contract  by  her  to  pay  therefor  will  be  implied.  But  there  must  be  some 
evidence  of  agency.3  A  note  or  other  obligation  given  in  consideration  of  a 
debt  contracted  by  her  husband,  but  which  the  wife  might  legally  have  con- 
tracted for  herself  and  of  which  she  received  the  benefit,  is  valid  and  binding.3 
(9)  Contracts  Assuming  Liability  for  Husband's  Debts.  —  It  has  been  several 
times  asserted  that  a  married  woman  may  render  her  separate  estate  liable  by 
a  contract  assuming  liability  for  her  husband's  debts,4  but  there  are  also  .cases 
in  which  this  has  been  denied.5 


Missouri.  —  Druhe  v.  De  Lassus,  51  Mo.  165; 
Osborne  v.  Graham,  46  Mo.  App.  28  ;  Barker  v. 
Berry,  8  Mo.  App.  446.  See  also  Thompson  v. 
Kehrmann,  60  Mo.  App.  488. 

New  Jersey. —  See  White  v.  Smith,  44  N.  J. 
L.  105,  43  Am.  Rep.  347. 

New  York.  —  Jones  v.  Walker,  63  N.  Y.  612; 
Hesselbach  v.  Savage,  57  N.  Y.  App.  Div.  632; 
Bannen  v.  McCahill,  (Supm.  Ct.  Gen.  T.)  8  N. 
Y.  Supp.  916;  Ainsley  v.  Mead,  3  Lans.  (N.  Y.) 
116;  L'Amoureux  v.  Van  Rensselaer,  1  Barb. 
Ch.  (N.  Y.)  34;  Corning  v.  Lewis,  (Supm.  Ct. 
Gen.  T.)  36  How.  Pr.  (N.  Y.)  425-  But  see 
Noel  v.  Kinney,  106  N.  Y.  74,  60  Am.  Rep.  423  ; 
Dickinson  -'.  Codwise,  1  Sandf.  Ch.  (N.  Y.) 
214;  Gardner  v.  Gardner,  7  Paige  (N.  Y.)  112. 

Pennsylvania.  —  Dearie  v.  Martin,  78  Pa.  St. 
55;  Barto's  Appeal,  55  Pa.  St.  386;  Pugh  v. 
Nell,  6  Pa.  Dist.  459 ;  Cummings  v.  Miller,  3 
Grant  Cas.  (Pa.)  146;  Harpers.  Busse,  4  Lane. 
L.  Rev.  74;  Lewis's  Estate,  7  W.  N.  C.  (Pa.) 
97;  In  re  Leow's  Estate,  6  W.  N.  C.  (Pa.)  333. 

South  Carolina.  —  City  Nat.  Bank  v.  Cobb,  58 
S.  Car.  231. 

Tennessee.  —  Cage  v.  Lawrence,  (Tenn.  Ch. 
1899)  57  S.  W.  Rep.  192;  Knott  v.  Carpenter, 
3  Head  (Tenn.)  542,  75  Am.  Dec.  779  ;  Hughes 
v.  Peters,  1  Coldw.  (Tenn.)  67. 

Vermont.  —  Garity  v.  Wilder,  57  Vt.  239. 
Wisconsin.  —  Wright  v.  Hood,  49  Wis.  235  ; 
Lauer  v.  Bandow,  43  Wis.  556,  28  Am.  Rep.  571. 

1.  Husband  as  Wife's  Agent  —  Arkansas.  — 
Wolf  v.  Duvall,  (Ark.  1890)  13  S.  W.  Rep.  728. 

Delaware.  —  Wright  v.  Parvis,  etc.,  Co.,  1 
Marv.  (Del.)  325. 

District  of  Columbia.  —  Schaffer  v.  Lehman, 
2  MacArthur  (D.  C.)  30s. 

Florida.  —  Garvin  v.  Watkins,  29  Fla.  151. 

Illinois.  —  Watson  v.  Carpenter,  27  111.  App. 
492. 

Iowa.  —  Burdick  v.  Moon,  24  Iowa  418. 

Michigaji.  —  Luebe  v.  Thorpe,  94  Mich.  268. 

Mississippi.  —  Porter  v.  Staten,  64  Miss.  421  ; 
Wright  v.  Walton,  56  Miss.  1  ;  Lake  v.  Dillard, 
SS  Miss.  63  ;  Grubbs  v.  Collins,  54  Miss.  485. 

Missouri.  —  Thompson  v.  Kehrmann,  60  Mo. 
App.  488. 

New  York.  —  Parker  v.  Collins,  127  N.  Y. 
185,  reversing  57  Hun  (N.  Y.)  590,  11  N.  Y. 
Supp.  109;  Noel  v.  Kinney,  106  N.  Y.  74,  60  Am. 
Rep.  423  :  Ainsley  v.  Mead,  3  Lans.  (N.  Y.)  116. 

Pennsylvania.  —  Voskamp  v.  Connor,  173  Pa. 
St.  ioq  ;  Harper  v.  Busse,  4  Lane.  L.  Rev.  74. 

2.  Implied  Authority  —  Alabama.  —  Copeland 
v.  Kehoe,  67  Ala.  594. 


Connecticut. —  Hitchcock  v.  Kiely,  41  Conn. 
611. 

Georgia.  —  Blount  v.  Dugger,  115  Ga.  109. 
loica.  —  Miller-'.  Hollingsworth,  36  Iowa  163. 
See  also  Price  v.  Seydel,  46  Iowa  696. 
Kentucky.  —  Tarr  v.  Muir,  107  Ky.  283. 
Maine.  —  Roberts  v.   Hartford,  86  Me.  460. 
But  see  Ferguson  v.  Spear,  65  Me.  277. 

Massachusetts.  —  Dyer  v.  Swift,  154  Mass. 
159;  Arnold  v.  Spurr,  130  Mass.  347. 

Missouri.  —  Leisse  v.  Schwartz,  6  Mo.  App. 
413.  But  see  Hughes  v.  Anslyn,  7  Mo.  App. 
400. 

New  Hampshire.  —  Bickford  v.  Dane,  58  N. 
H.  185. 

New  Jersey.  —  White  v.  Smith,  44  N.  J.  L. 
105,  43  Am.  Rep.  347;  Eckert  v.  Reuter,  33  N. 
J.  L.  266  ;  Hanford  v.  Bockee,  20  N.  J.  Eq.  101. 
But  see  Johnson  v.  Parker,  27  N.  J.  L.  239. 

New  York.  —  Jones  v.  Walker,  63  N.  Y.  612; 
Fowler  v.  Seaman,  40  N.  Y.  592 ;  Ziegler  v. 
Galvin,  45  Hun  (N.  Y.)  44;  Mackey  v.  Webb. 
S3  Hun  (N.  Y.)  638,  6  N.  Y.  Supp.  795  ;  Fair- 
banks v.  Mothersell,  60  Barb.  (N.  Y.)  406; 
Mattice  v.  Lillie,  (Supm.  Ct.  Spec.  T.)  24  How. 
Pr.  (N.  Y.)  264. 

North  Carolina.  —  But  see  Weir  v.  Page,  109 
N.  Car.  220. 

Ohio.  —  Heller  v.  Hohman,  5  Ohio  Cir.  Dec. 
338,  12  Ohio  Cir.  Ct.  216;  Stichtenoth  v.  Rife, 

3  Ohio  Cir.  Dec.  575,  6  Ohio  Cir.  Ct.  540;  St. 
Clair  Bldg.  Assoc.  v.  Hayes,  1  Ohio  Cir.  Dec. 
456,  2  Ohio  Cir.  Ct.  225  ;  Decamp  v.  Gaskill,  1 
Cine.  Super.  Ct.  337. 

Pennsylvania.  —  Bankard  v.  Shaw,  199  Pa.  St. 
623  ;  Germania  Sav.  Bank's  Appeal,  95  Pa.  St. 
329  ;  Einstein  v.  Jamison,  95  Pa.  St.  403  ;  Bank- 
ard v.  Shaw,  23  Pa.  Co.  Ct.  561  ;  Lex  v.  Holmes, 

4  Phila.  (Pa.)  10,  17  Leg.  Int.  (Pa.)  20.  But 
see  Wagner  v.  Henderson,  3  Penny.  (Pa.)  248. 

South  Carolina.  —  But  see  City  Nat.  Bank  v. 
Cobb.  58  S.  Car.  231. 

3.  Adoption  of  Husband's  Contract.  —  Nelson 
v.  Bevins,  19  Neb.  715  ;  Dennis  v.  Grove,  4  Pa. 
Super.  Ct.  480  ;  Ferguson  v.  Harris,  39  S.  Car. 
323»  39  Am.  St.  Rep.  731.  See  also  Dickinson 
v.  Codwise,  1  Sandf.  Ch.  (N.  Y.)  214. 

4.  Assuming  Liability  for  Husband's  Debts.  — 
Stephen  v.  Beall,  22  Wall.  (U.  S.)  329;  Brad- 
ford v.  Greenway,  17  Ala.  797,  52  Am.  Dec. 
203  ;  Baker  v.  Gregory,  28  Ala.  544,  65  Am.  Dec. 
366:  Collins  v.  Wassell,  34  Ark.  17;  Bain  v. 
Buff,  76  Va.  371.  See  infra,  this  subsection, 
(17)  Contracts  of  Suretyship. 

5.  King  v.  Thompson,  59  Ga.  380  ;  Russell  v. 
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(10)  Joint  Contracts  of  Husband  and  Wife.  —  The  separate  property  of  a 
married  woman  may  be  held  liable  on  notes  or  bonds  signed,  or  for  debts 
contracted  by  her  jointly  with  her  husband.1 

(i  i)  Contracts  Between  Husband  and  Wife.  —A  contract  between  a  husband 
and  wife  may,  under  certain  circumstances,  be  enforced  against  the  separate 
estate  of  the  latter.* 

(12)  Contracts  Purporting  to  Bind  Wife  Alone. — By  some  statutes  it  is 
provided  that  unless  the  contract  is  made  in  relation  to  the  wife's  separate 
property,  it  must  purport  to  bind  herself  only,  or  it  will  not  be  binding  upon 
her  separate  estate.3 

(13)  Debts  Incurred  While  Trading  as  Feme  Sole.  —  Under  some  statutes 
married  women  may  engage  in  business  as  femes  sole,  at  least  with  respect  to 
their  property,  and  debts  so  incurred  may  be  enforced  against  their  separate 
estates  in  an  appropriate  proceeding.4  Under  the  statutes  of  other  states,  a 
married  woman  has  no  such  power.5 

(14)  Purchase  Price  of  Property  Bought.  —  In  some  states  and  under  some 
statutes  it  is  held  that  a  married  woman  cannot  bind  her  separate  property 
with  liability  for  the  purchase  of  property  bought  by  her,6  unless,  perhaps,  it  falls 
under  the  head  of  "  necessaries,"  for  which,  by  statute,  the  wife  may  bind  her 
estate.'    But  the  property  purchased  may  be  charged  with  the  purchase  price.8 


Rice,  (Ky.  1898)  44  S.  W.  Rep.  no;  Spencer 
v.  Humiston,  9  Hun  (N.  Y.)  71. 

1.  Joint  Contracts. —  Sadler  v.  Houston,  4 
Port.  (Ala.)  208;  Forrest  v.  Robinson,  4  Port. 
(Ala.)  44;  McKenna  v.  Rowlett,  68  Ala.  186; 
Caldwell  v.  Sawyer,  30  Ala.  283 ;  Bradford  v. 
Greenway,  17  Ala.  797,  52  Am.  Dec.  203  ;  White- 
sides  v.  Cannon,  23  Mo.  457 ;  Lincoln  v.  Rowe, 
51  Mo.  571. 

Equitable  Remedy  Independent  of  Legal  Remedy. 
—  The  remedy  in  equity  against  the  wife,  to 
charge  her  separate  estate  with  the  payment  of 
debts  contracted  by  her  jointly  with  her  hus- 
band, is  independent  of  the  legal  remedy  against 
the  husband,  and  may  be  resorted  to  although 
such  legal  remedy  has  not  been  exhausted. 
Bradford  v.  Greenway,  17  Ala.  797,  52  Am. 
Dec.  203. 

2.  Contracts  Between  Husband  and  Wife.  —  In 

equity  a  contract  between  husband  and  wife, 
relating  to  the  wife's  separate  estate,  is  as  valid 
against  the  husband's  creditors  as  if  the  wife 
were  a  feme  sole.  Arnold  v.  Talcott,  55  N.  J. 
Eq.  51Q>  reversing  54  N.  J.  Eq.  570. 

A  promissory  note  executed  by  a  wife  and 
payable  to  her  husband  may  in  the  hands  of  a 
third  person  be  enforced  against  the  wife's 
separate  estate.  Morrison  v.  Thistle,  67  Mo. 
596. 

3.  Contracts  Purporting  to  Bind  Wife  Alone.  — 

Sweazy  v.  Kammer,  51  Iowa  642;  Rodemeyer 
V.  Rodman,  5  Iowa  426. 

4.  Debts  Incurred  in  Business  Held  Binding  — 
Alabama.  —  Halliday  v.  Jones,  57  Ala.  525. 
See  also  Wilkinson  v.  Cheatham,  45  Ala.  337. 

Arkansas.  —  Wolff.  Duvall,  (Ark.  1890)  13 
S.  W.  Rep.  728;  Sidway  v.  Nichol,  62  Ark.  152; 
Hickey  v.  Thompson,  52  Ark.  238 ;  Trieber  v. 
Stover,  30  Ark.  727. 

Indiana.  —  Harrell  v.  Harrell,  117  Ind.  94; 
Wallace  v.  Rowley,  91  Ind.  586.  But  see 
Jenkins  v.  Flinn,  37  Ind.  349,  citing  Hasheagen 
V.  Specker,  36  Ind.  413. 

Minnesota.  —  See  Pond  v.  Carpenter,  12 
Minn.  430. 

Mississippi.  —  Smiley  v.  Meyer,  55  Miss.  555. 


Rosenheim  v.  Hartsock,  90  Mo. 
—  Frecking  v.  Rolland,  53  N.  Y. 


Missouri.  — 
357- 

New  York. 
422. 

Pennsylvania.  —  Voskamp  v.  Connor,  173  Pa. 
St.  109.  See  also  Leimbach  v.  Templin,  105 
Pa.  St.  522 ;  Robinson  v.  Wallace,  39  Pa.  St. 

132. 

West  Virginia.  —  Schamp  v.  Security  Sav., 
etc..  Assoc.,  44  W.  Va.  47. 

Wisconsin.  —  Mueller  v.  Wiese,  95  Wis.  382  ; 
Krouskop  v.  Shontz,  51  Wis.  204,  37  Am.  Rep. 
817.  But  see  Wooster  v.  Northrup,  5  Wis.  245. 
See  also  Todd  v.  Lee,  15  Wis.  365,  16  Wis. 
481  ;  Fuller,  etc.,  Co.  v.  McHenry,  83  Wis.  579. 

But  see  Avery  v.  Doane,  1  Biss.  (U.  S.)  64, 
2  Fed.  Cas.  No.  673.  And  see  supra,  this  sec- 
tion, Sole  Trader  as  to  Separate  Estate. 

6.  Contrary  View. —  Maginnes's  Estate,  3 
Leg.  Chron.  (Pa.)  169. 

6.  Contract  of  Purchase  Not  Binding. —  Morri- 
son v.  Kinstra,  55  Miss.  71  ;  Brown  v.  Herr- 
mann, (Supm.  Ct.  Spec.  T.)  14  Abb.  Pr.  (N.  Y.) 
394  ;  Mahon  v.  Gormley,  24  Pa.  St.  82 ;  Wooster 
v.  Northrup,  5  Wis.  245,  explained  in  Conway 
v.  Smith.  13  Wis.  151.  But  see  Arnold  v. 
Engleman,  103  Ind.  512.  See  also  Lee  v.  Sims, 
65  Ala.  248. 

7.  Purchase  of  Necessaries. —  Herr  v.  Lane, 
(Ky.  1899)  50  S.  W.  Rep.  S4S  I  McKee  v.  Hays, 
9  Ky.  L.  Rep.  288.  See  also  supra,  this  sub- 
section, (5)  Family  Necessaries  and  Expenses. 

8.  Property  Purchased  Bound  for  Price  — 
United  States.  —  Bedford  v.  Burton,  106  U.  S. 
338;  Chilton  v.  Braiden,  2  Black  (U.  S.) 
458. 

Alabama. —  Lewis  v.  Montgomery  Mut.  Bldg., 
etc.,  Assoc.,  70  Ala.  276  ;  Pylant  v.  Reeves,  53 
Ala.  132,  25  Am.  Rep.  605.  See  also  Strong  v. 
Waddell,  56  Ala.  471. 

Illinois.  —  Carpenter!'.  Mitchell,  54  111.  126. 
Indiana. —  Sample  v.  Cochran,  84  Ind.  594; 
Cox  v.  Wood,  20  Ind.  54. 

Kentucky.  —  Adams  v.  Feeder,  (Ky.  1897) 
41  S.  W.  Rep.  275  ;  Lynam  v.  Green,  9  B.  Mon. 
(Ky.)  363. 
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A  purchase-money  mortgage  is  valid,  at  least  in  equity.1  In  other  states 
it  is  held  that  a  married  woman  is  authorized  to  purchase  property  on 
credit,  and  that  her  contract  to  pay  therefor  is  a  contract  in  reference  to  her 
separate  estate  and  valid  without  regard  to  whether  she  owned  any  additional 
property  or  not.3 

(15)  Vendor's  Lien.  —  The  separate  property  of  a  married  woman  may  be 
subjected  to  a  vendor's  lien.3 

(16)  Mortgages  —  (a)  Power  in  General  —  aa.  Equitable  Doctrine.  —  It  has 
long  been  the  established  doctrine  of  the  English  cases  that  in  equity  a  mar- 
ried woman  is  regarded  as  a  feme  sole  with  respect  to  her  separate  property, 
and  has  full  power  to  dispose  of  it,  or  charge  it,  unless  she  is  restrained  there- 
from by  the  instrument  creating  the  estate.4    In  the  United  States  there  is  no 


Mississippi.  —  Hendrick  v.  Foote,  57  Miss. 
117;  Gordon  v.  Manning,  44  Miss.  756;  Fox- 
worth  v.  Bullock,  44  Miss.  457. 

Missouri.  —  See  Pratt  v.  Eaton,  65  Mo.  157. 

New  York.  —  Brown  v.  Hermann,  (Supm.  Ct. 
Spec.  T.)  14  Abb.  Pr.  (N.  Y.)  394;  Mears  v. 
Kearney,  (N.  Y.  Super.  Ct.  Spec.  T.)  1  Abb. 
N.  Cas.  (N.  Y.)  303. 

North  Carolina.  —  North  v.  Bunn,  122  N.  Car. 
766;  Draper  v.  Allen,  114  N.  Car.  50;  Wood  v. 
Wheeler,  106  N.  Car.  512. 

Ohio.  —  Brewer  v.  Maurer,  38  Ohio  St.  543  ; 
Brooker  v.  Grossman,  4  Ohio  Dec.  (Reprint) 
258,  1  Cleve.  L.  Rep.  177. 

Pennsylvania.  —  Sellers  v.  Heinbaugh,  117 
Pa.  St.  224 ;  Chase  v.  Hubbard,  99  Pa.  St.  226  ; 
Shnyder  v.  Noble,  94  Pa.  St.  286 ;  Ramborger 
v.  Ingraham,  38  Pa.  St.  147,  80  Am.  Dec.  472; 
Patterson  v.  Robinson,  25  Pa.  St.  81  ;  Mahon  v. 
Gormley,  24  Pa.  St.  82 ;  Pittsburg  Ins  Co.  v. 
Groves,  3  Pittsb.  (Pa.)  401. 

Tennessee.  —  Jackson  v.  Rutledge,  3  Lea 
(Tenn.)  626,  31  Am.  Rep.  655. 

Virginia.  —  Triplett  v.  Romine,  33  Gratt. 
(Va.)  651. 

West  Virginia.  —  Schmertz  v.  Hammond,  47 
W.  Va.  527. 

See  also  infra,  this  subsection,  Vendor's  Lien, 
and  see  generally  the  title  Vendor  and  Pur- 
chaser. 

1.  Purchase-money  Mortgage —  United  States. 

—  Dick  v.  Hamilton,  Deady  (U.  S.)  322,  7  Fed. 
Cas.  No.  3,890. 

Alabama.  —  Smith  v.  Doe,  56  Ala.  456 ; 
Strong  v.  Waddell,  56  Ala.  471  ;  Becton  v. 
Selleck,  48  Ala.  226.  But  see  Chapman  v. 
Abrahams,  61  Ala.  108. 

Georgia.  —  Hull  v.  Sullivan,  63  Ga.  126. 

Illinois.  —  Thompson  v.  Scott,  1  111.  App.  641. 

Indiana.  —  Noland  v.  State,  115  Ind.  529. 

Kentucky.  —  See  Hounshell  v.  Clay  F.  &  M. 
Ins.  Co.,  8i  Ky.  304. 

Maine.  —  Brookings  v.  White,  49  Me.  489. 

Minnesota.  —  But  see  Selby  v.  Stanley,  4 
Minn.  65. 

Missouri.  —  Dailey  v.  Singer  Mfg.  Co.,  88  Mo. 
301,  affirming  14  Mo.  App.  597;  Pemberton  v. 
Johnson,  46  Mo.  342. 

Pennsylvania.  —  Lenare's  Appeal,  126  Pa.  St. 
400. 

2.  Debt  for  Purchase  Money  Binding — Alabama. 

—  Turner  v.  Kelly,  70  Ala.  85. 

Arkansas.  —  Sidway  v.  Nichol,  62  Ark.  154. 
Connecticut.  —  Adams  v.  Charter,  46  Conn. 
551  :  Donovan's  Appeal,  41  Conn.  551. 

Florida. —  Halle  v.  Einstein,  34  Fla.  589; 


Halle  v.  Meinhard,  34  Fla.  607 ;  Harwood  v. 
Root,  20  Fla.  940. 

Georgia. — -Hull  v.  Sullivan,  63  Ga.  126;  Bo- 
land  v.  Klink,  63  Ga.  447. 

Indiana.  —  Wulschner  v.  Sells,  87  Ind.  71. 

Maine.  —  Brookings  v.  White,  49  Me.  489. 

Massachusetts.  —  Wilder  v.  Richie,  117  Mass. 
382;  Gordon  v.  Dix,  106  Mass.  305;  Rogers  v. 
Ward,  8  Allen  (Mass.)  387;  Ames  v.  Foster,  3 
Allen  (Mass.)  541. 

Michigan.  —  Gillam  v.  Boynton,  36  Mich.  236  ; 
Tillman  "'.  Shackleton,  15  Mich.  456,  93  Am. 
Dec.  198.  See  also  Doane  v.  Feather,  119 
Mich.  691. 

New  Jersey.  —  Huyler  v.  Atwood,  26  N.  J. 
Eq.  504,  28  N.  J.  Eq.  275. 

New  Hampshire.  —  Messer  v.  Smyth,  58  N. 
H.  298. 

New  York.  —  Cashman  v.  Henry,  75  N.  Y. 
103,  31  Am.  Rep.  437,  reversing  44  N.  Y.  Super. 
Ct.  93  ;  Ballin  v.  Dillaye,  37  N.  Y.  35  ;  White 
V.  Button,  37  Hun  (N.  Y.)  556;  Speck  v. 
Gurnee,  25  Hun  (N.  Y.)  644  ;  Flynn  v.  Powers, 
(Supm.  Ct.  Spec.  T.)  35  How.  Pr.  (N.  Y.)  279, 
54  Barb.  (N.  Y.)  550;  Taylor  v.  Glenny,  (Supm. 
Ct.  Spec.  T.)  22  How.  Pr.  (N.  Y.)  240.  But 
see  Brown  v.  Hermann,  (Supm.  Ct.  Spec.  T.) 
14  Abb.  Pr.  (N.  Y.)  394. 

Ohio.  —  Society  of  Friends  v.  Haines,  47 
Ohio  St.  423  ;  Brewer  v.  Maurer,  4  Ohio  Dec. 
(Reprint)  433,  2  Cleve.  L.  Rep.  155. 

Pennsylvania. —  Packer  v.  Taylor,  12  Pa.  Co. 
Ct.  521,  2  Pa.  Dist.  443. 

West  Virginia.  —  Schamp  v.  Security  Sav., 
etc.,  Assoc.,  44  W.  Va.  47. 

Wisconsin.  —  Citizens'  L.  &  T.  Co.  v.  Witte, 
(Wis.  1902)  92  N.  W.  Rep.  443. 

Canada.  —  See  McMichael  v.  Wilkie,  19  Ont. 
739,  reversed  18  Ont.  App.  464. 

3.  Vendor's  Lien  —  United  States.  —  Chilton 
V.  Braiden,  2  Black  (U.  S.)  458;  Bedford  v. 
Burton,  106  U.  S.  338. 

Alabama.  —  Pylant  v.  Reeves,  53  Ala.  132, 
25  Am.  Rep.  605. 

Indiana.  —  Sample  v.  Cochran,  84  Ind.  594. 

Kentucky.  —  Faught  v.  Henry,  13  Bush  (Ky.) 
471- 

Missouri. —  Pratt  v.  Eaton,  65  Mo.  157; 
Davenport  v.  Murray,  68  Mo.  198. 

Tennessee.  —  Jackson  v.  Rutledge,  3  Lea 
(Tenn.)  626,  31  Am.  Rep.  655. 

West  Virginia.  —  Weinberg  v.  Rempe,  15  W. 
Va.  829. 

See  generally  the  title  Vendors'  I. tens. 

4.  See  generally  supra,  this  section,  3.  a. 
Power  of  Disposal. 
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uniform  rule  on  this  subject.  Some  authorities  adopt  the  English  doctrine 
and  hold  that  a  married  woman  having  an  equitable  separate  estate  may 
mortgage  it  as  if  she  were  unmarried,  whether  for  her  own  debts  or  the  debts 
of  another,1  and  a  fortiori  may  she  do  so  when  the  power  is  expressly  con- 
ferred by  the  instrument  creating  such  separate  estate;2  but  she  does  not 
bind  herself  personally,  though  the  mortgage  is  given  to  secure  a  note  made 
by  her.3  In  other  states  it  is  held  that  the  power  to  mortgage  exists  only 
when  it  is  conferred  by  the  instrument  creating  the  separate  estate.4 

bb.  Statutory  Doctrine.  —  In  practically  all  jurisdictions  there  are  now  stat- 
utes which  either  expressly  or  impliedly  authorize  married  women  to  mort- 
gage their  property,5  and  a  mortgage  executed  pursuant  to  the  statute  will 
bind  the  mortgaged  property  though  the  woman  could  not  make  herself 
personally  liable  for  the  debt  secured,6  except  in  the  case  of  debts  for  which 


1.  Power  to  Mortgage  Incident  to  Separate 
Ownership — Alabama.  —  Short  v.  Battle,  52 
Ala.  456;  Jones  v.  Reese,  65  Ala.  134. 

Georgia.  —  Carmichael  v.  Walters,  33  Ga. 
316;  Jones  v.  Rice,  92  Ga.  236. 

Maryland.  —  Brundige  v.  Poor,  2  Gill  &  J. 
(Md.)  1. 

New  York.  —  Firemen's  Ins.  Co.  v.  Bay,  4 
Barb.  (N.  Y.)  407,  affirmed  4  N.  Y.  9. 

South  Carolina.  —  Ellis  v.  American  Mortg. 
Co.,  36  S.  Car.  45. 

Vermont.  —  Frary  v.  Booth,  37  Vt.  78. 

Mortgage  Held  to  Operate  as  Appointment.  — 
Pittsfield  Sav.  Bank  v.  Berry,  63  N.  H.  109; 
Robbins  v.  Abrahams,  5  N.  J.  Eq.  465  ;  Alex- 
ander v.  Davis,  102  N.  Car.  17. 

Power  Reserved  Before  Marriage  Exercisable 
After  Marriage.  —  Leavitt  v.  Pell,  27  Barb.  (N. 
Y.)  322,  affirmed  25  N.  Y.  474. 

Power  to  Mortgage  Withheld  by  Instrument 
Creating  Estate. —  Hicks  v.  Johnston,  24  Ga. 
194;  Kempton  v.  Hallowell,  24  Ga.  52,  71  Am. 
Dec.  112;  Keaton  v.  Scott,  25  Ga.  652,  71  Am. 
Dec.  196  ;  Swift  v.  Castle,  23  111.  209. 

2.  Power  to  Mortgage  Given  by  Instrument 
Creating  Separate  Estate. —  Burrus  v.  Dawson, 
66  Ala.  476 ;  Blakeslee  v.  Mobile  L.  Ins.  Co., 
57  Ala.  205  ;  Leavitt  v.  Pell,  25  N.  Y.  474. 

Power  to  Sell  held  not  to  include  power  to 
mortgage,  Hirschman  v.  Brashears,  79  Ky.  258. 

3.  No  Personal  Liability. —  Heath  v.  Van  Cott, 

9  Wis.  516. 

4.  Power  Given  by  Instrument  Creating  Sepa- 
rate Estate.  —  Lancaster  v.  Dolan,  1  Rawle 
(Pa.)  231,  18  Am.  Dec.  625  ;  Hays  v.  Leonard, 

10  Pa.  Co.  Ct.  648.  See  Lee  v.  U.  S.  Bank,  9 
Leigh  (Va.)  200. 

Power  of  Disposal  Includes  Power  to  Mortgage. 
■ —  Steifel  v.  Clark,  9  Baxt.  (Tenn.)  466.  Under 
the  Tennessee  Act  1869-70  a  married  woman 
has  full  power  to  dispose  of  her  separate  es- 
tate, unless  she  is  expressly  prohibited  from  so 
doing  by  the  instrument  creating  the  estate. 
See  supra,  this  section,  3.  a.  Power  of  Disposal 
in  General. 

5.  Statutory  Power  to  Mortgage  —  Alabama. 
—  Falls  v.  U.  S.  Sav.  Loan,  etc.,  Co.,  97  Ala. 
417,  38  Am.  St.  Rep.  194;  Simmons  v.  Rich- 
ardson, 107  Ala.  697;  American  Freehold  Land 
Mortg.  Co.  v.  Thornton,  108  Ala.  258,  54  Am. 
St.  Rep.  148.  The  earlier  Alabama  statute  did 
not  authorize  married  women  to  mortgage  their 
statutory  separate  property,  and  therefore  no 
such  power  existed,  Bibb  v.  Pope,  43  Ala.  190; 
Wilkinson  v.   Chjatham,  45  Ala.  337 ;  Dene- 
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chaud  v.  Berrey,  48  Ala.  591  ;  Riley  v.  Pierce,  50 
Ala.  93;  Davidson  v.  Lanier,  51  Ala.  318;  Weil 
v.  Pope,  53  Ala.  585  ;  Coleman  v.  Smith,  55 
Ala.  368  ;  Peebles  v.  Stolla,  57  Ala.  53  ;  Garrett 
v.  Lehman,  61  Ala.  391  ;  Gans  v.  Williams,  62 
Ala.  41  ;  Shulman  v.  Fitzpatrick,  62  Ala.  571  ; 
Thames  v.  Rembert,  63  Ala.  561  ;  Ashford  v. 
Watkins,  70  Ala.  156;  except  to  necessaries 
for  the  family,  Jones  v.  Wilson,  57  Ala.  122; 
or  to  secure  the  purchase  money  of  the  prop- 
erty mortgaged,  Kieser  v.  Baldwin,  62  Ala. 
526 ;  Crampton  v.  Prince,  83  Ala.  246 ;  Rogan 
v.  Hamilton,  90  Ala.  454;  Joseph  v.  Decatur 
Land,  etc.,  Co.,  102  Ala.  346. 

Indiana.  —  Philbrooks  v.  McEwen,  29  Ind. 
347  ;  American  Ins.  Co.  v.  Avery,  60  Ind.  566  ; 
Gregory  v.  Van  Voorst,  85  Ind.  108;  Johnson 
v.  Jouchert,  124  Ind.  105. 

Iowa.  — ■  Sanborn  v.  Casady,  21  Iowa  77 ; 
Wolf  v.  Van  Metre,  23  Iowa  397;  Ft.  Dodge 
First  Nat.  Bank  v.  Haire,  36  Iowa  443  ;  Root 
v.  Schaffner,  39  Iowa  375;  Low  v.  Anderson,  41 
Iowa  476. 

Kentucky.  —  Morrison  v.  Morrison,  (Ky. 
1902)  69  S.  W.  Rep.  H02. 

Maine.  —  Brookings  v.  White,  49  Me.  479. 

Massachusetts.  —  Heburn  v.  Warner,  112 
Mass.  271,  17  Am.  Rep.  86;  Williams  v.  Hay- 
ward,  117  Mass.  532;  Thacher  v.  Churchill,  118 
Mass.  108. 

Mississippi.  —  Rozelle  v.  Dickerson,  63  Miss. 

538. 

New  Hampshire.  —  Messer  v.  Smyth,  58  N. 
H.  298. 

New  Jersey.  —  Smallwood  v.  Lewin,  15  N.  J. 
Eq.  60;  Galway  v.  Fullerton,  17  N.  J.  Eq.  389; 
Conway  v.  Wilson,  (N.J.  1887)  11  Atl.  Rep.  607. 

North  Carolina.  —  Newhart  v.  Peters,  80  N. 
Car.  166. 

South  Carolina.  —  Witte  v.  Wolfe,  16  S.  Car. 
256 ;  Greig  v.  Smith,  29  S.  Car.  426 ;  Kuker  v. 
Mclntyre,  43  S.  Car.  117. 

Tennessee.  —  Lightfoot  v.  Bass,  2  Tenn.  Ch. 
677;  Jackson  v.  Everett,  (Tenn.  1894)  58  S. 
W.  Rep.  340.  And  see  the  statutes  of  the  sev- 
eral states. 

Implied  Authority  to  Mortgage  Separate  Prop- 
erty. —  The  Missouri  statute  which  authorizes 
the  conveyance  of  a  married  woman's  real  es- 
tate by  the  joint  deed  of  herself  and  her  hus- 
band includes  the  power  to  mortgage.  Parsons 
v.  Denis.  7  Fed.  Rep.  317.  See  also  Pickett  v. 
Buckner,  45  Miss.  226. 

6.  No  Personal  Liability  —  Indiana.  —  Gregory 
v.  Van  Voorst,  85  Ind.  108. 
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a  married  woman  is  forbidden  to  charge  her  property,  even  by  mortgage.1 

Statutory  Separate  Estate  Converted  into  Equitable  Estate.  — -At  one  time  the  rule  was 
laid  down  in  Alabama  that  a  conveyance  of  lands  from  a  husband  to  his  wife 
vested  in  her  an  equitable  separate  estate,  though  the  consideration  was  prop- 
erty, the  corpus  of  her  statutory  separate  estate,  or  an  indebtedness  of  the 
husband  on  account  of  money,  the  corpus  of  her  statutory  separate  estate, 
used  and  converted  by  him.  Afterwards,  these  decisions  were  overruled,  and 
it  was  held  that  no  contract  between  husband  and  wife  could  convert  her 
statutory  separate  estate  into  an  equitable  estate  with  power  to  charge  it,  but 
this  change  of  judicial  opinion  was  held  not  to  destroy  the  validity  of  a  mort- 
gage theretofore  given  by  a  married  woman  on  the  theory  of  such  conversion 
of  statutory  separate  estate  into  equitable  estate.2 

(b)  Validity  and  Requisites  — -  aa.  In  General  —  Privy  Examination  and  Acknowledgment. 
—  The  statutes  on  the  subject  generally  provide  that  a  mortgage  given  by  a 
married  woman  on  her  separate  property  shall  be  acknowledged  by  her  after 
a  privy  examination,  and  if  this  requirement  is  not  complied  with  the 
mortgage  is  void.3 

Execution  in  Blank. — -The  question  of  the  validity  of  a  mortgage  executed  in 
blank  has  been  fully  discussed  elsewhere  in  this  work.4 

Declaration  of  Intention  to  Bind  Separate  Estate.  —  In  South  Carolina  a  married 
woman's  mortgage  must  recite  an  intention  to  bind  her  separate  estate.5 

Official  Authorization.  —  In  some  states  married  women  are  required  to  obtain 
authority  from  a  judge  or  court  in  order  to  mortgage  their  separate  property.6 

The  Requisites  of  a  Valid  Mortgage  in  General  are  fully  discussed  elsewhere  in  this 
work.7 

bb.  Joinder  or  Assent  of  Husband.  —  The  statutes  authorizing  married  women 
to  mortgage  their  separate  property  generally  require  the  assent  or  joinder  of 
their  husbands,8  and  if  this  requirement  is  not  complied  with  the  mortgage  is 


Maine.  —  Brookings  v.  White,  49  Me.  479. 

Massachusetts.  —  Heburn  v.  Warner,  112 
Mass.  271,  17  Am.  Rep.  86;  Williams  v.  Hay- 
ward,  117  Mass.  532. 

Mississippi.  —  Russ  v.  Wingate,  30  Miss.  440. 

New  Jersey.  —  Conway  v.  Wilson,  (N.  J. 
1887)  11  Atl.  Rep.  607. 

Thus,  though  a  bond  made  by  a  husband  and 
wife  is  void  as  to  the  wife  because  she  is  in- 
capable of  binding  herself  personally,  a  mort- 
gage by  her  of  her  separate  property  is  valid. 
Kleindienst  v.  Johnson,  18  D.  C.  356. 

1.  Charges  Prohibited  by  Statute.  —  Gregory  v. 
Van  Voorst,  85  Ind.  108.  See  also  infra,  this 
section  (c)  bb.  {bb)  Debts  of  Husband. 

2.  Statutory  Separate  Estate  Converted  into 
Equitable  Estate.  —  Farrior  v.  New  England 
Mortg.  Security  Co.,  92  Ala.  176. 

3.  Privy  Examination  and  Acknowledgment.  — 
Dodge  v.  Hollinshead,  6  Minn.  25,  80  Am.  Dec. 
433  J  Annan  v.  Folsom,  6  Minn.  500.  See  also 
the  title  Acknowledgments,  vol.  1,  p.  483,  and 
the  statutes  of  the  several  states. 

In  North  Carolina  a  woman  who  is  not  a 
"  free  trader  "  must  acknowledge,  after  privy 
examination,  a  mortgage  executed  by  her.  Wil- 
liams v.  Walker,  m  N.  Car.  604. 

But  in  Equity  a  mortgage  is  valid  without  any 
acknowledgment  where  it  was  given  for  the 
benefit  of  the  woman's  separate  estate.  Homoeo- 
pathic Mut.  L.  Ins.  Co.  v.  Marshall,  32  N.  J. 
Eq.  103  ;  Cramer  v.  Comstock,  (Supm.  Ct.  Spec. 
T.)  11  How.  Pr.  (N.  Y.)  486. 

4.  Mortgage  Executed  in  Blank.  —  See  the 
titles  Agency,  vol.  1,  p.  954;  Alteration  of 
Instruments,  vol.  2,  p.  250. 
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5.  Recital  of  Intent  to  Bind  Separate  Estate.  — 

Phillips  v.  Oswald,  42  S.  Car.  71  ;  Philpot  v. 
Cantey,  52  S.  Car.  513;  Livingston  v.  Shingler, 
30  S.  Car.  162. 

6.  Official  Authorization.  — Johnson  v.  Pessou, 
49  La.  Ann.  109  ;  Berwick  v.  Frere,  49  La.  Ann. 
201.  Compare  the  statutes  of  other  states. 
See  also  supra,  this  section,  3.  a.  Power  of  Dis- 
posal in  General. 

7.  See  the  title  Mortgages,  vol.  20,  p.  888. 

8.  Assent  or  Joinder  of  Husband  Required  — 
United  States.  —  Parsons  v.  Denis,  7  Fed.  Rep. 
317;  De  Roux  v.  Girard,  (C.  C.  A.)  112  Fed. 
Rep.  89,  affirming  105  Fed.  Rep.  798. 

Illinois.  —  Bressler  v.  Kent,  61  111.  426,  14 
Am.  Rep.  67. 

Indiana.  —  Major  v.  Symmes,  19  Ind.  117; 
Cook  v.  Walling,  117  Ind.  9,  10  Am.  St.  Rep. 
17. 

Maryland.  —  Greenholtz  v.  Haeffer,  53  Md. 
184. 

Massachusetts.  —  Weed  Sewing  Mach.  Co.  v. 
Emerson,  115  Mass.  554. 

Minnesota.  —  Yager  v.  Merkle,  26  Minn.  429. 

New  Jersey.  —  Perrine  v.  Perrine,  11  N.  J. 
Eq.  142. 

Pennsylvania.  —  Hogan's  Estate,  181  Pa.  St. 
500;  Beso  v.  Eastern  Bldg.,  etc.,  Assoc.,  16  Pa. 
Super.  Ct.  222. 

Vermont.  —  Dietrich  v.  Hutchinson,  73  Vt. 
134- 

This  requirement  is  the  same  as  in  the  case 
of  absolute  conveyances,  as  to  which  see  supra. 
this  section,  3.  a.  Power  of  Disposal  in  General. 

A  Mortgage  Is  a  Deed  within  the  meaning  of 
the   Missouri   statute    authorizing    a  married 
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void  as  a  conveyance,1  though  it  may  afford  a  sufficient  foundation  for  a  decree 
establishing  a  lien  on  the  property.3  In  some  jurisdictions,  however,  married 
women  having  the  power  of  femes  sole  in  regard  to  the  disposal  of  their 
separate  property  3  may,  by  virtue  of  such  mortgage,  mortgage  it  without  the 
consent  of  their  husbands;4  and  when  such  is  the  case,  the  joinder  of  the 
husband  is  mere  surplusage,  and  the  validity  of  the  mortgage  is  not  impaired 
either  by  the  fact  of  such  mortgage  5  or  by  a  defective  acknowledgment  on 
his  part.6 

II  a  Wife  Is  Living  Apart  from  Her  Husband,  that  fact,  in   some  jurisdictions, 

dispenses  with  the  necessity  of  his  assent.7 

cc.  Acknowledgment.  —  In  some  states  it  is  made  essential  to  the  validity  of 
a  married  woman's  mortgage  that  she  shall  acknowledge  it  after  a  privy 
examination  before  a  designated  officer.8 

(c)  Debts  Secured  —  aa.  Individual  Debts.  —  It  is  obvious  that  if  a  married  woman 
has  power  to  mortgage  her  separate  estate,  she  may  do  so  to  secure  her  indi- 
vidual debts.  But  it  has  been  held  that  it  is  essential  to  the  validity  of  the 
mortgage  that  it  should  be  given  to  secure  a  valid  subsisting  debt,9  though 


woman  to  convey  her  property  by  the  joint  deed 
of  herself  and  her  husband.  Parsons  v.  Denis, 
7  Fed.  Rep.  317. 

1.  Mortgage  Void  for  Nonjoinder  of  Husband. 

—  Bressler  v.  Kent,  61  111.  426,  14  Am.  Rep. 
67;  Weber  v.  Tanner,  64  S.  Wl  Rep.  741,  23 
Ky.  L.  Rep.  1 107.  See  also  the  cases  cited  in 
the  next  preceding  note. 

The  Joinder  of  One  Not  the  Woman's  Husband, 
but  with  whom  she  is  living,  will  not  estop  her 
to  assert  the  invalidity  of  the  mortgage.  The 
statutes  require  the  joinder  of  her  husband,  and 
this  requirement  cannot  be  satisfied  by  the 
joinder  of  a  person  who  is  not  such  in  fact. 
Cook  v.  Walling,  117  Ind.  9,  10  Am.  St.  Rep. 
17- 

Estoppel  by  Judgment  on  Writ  of  Entry.  — 

Freison  v.  Bates  College,  128  Mass.  464. 

2.  Void  Mortgage  Ground  for  Establishing  Lien 
in  Equity. —  Lewis  v.  Graves,  84  111.  205,  hold- 
ing, however,  that  a  lien,  when  so  established, 
can  have  no  retroactive  operation,  and  there- 
fore does  not  affect  rights  acquired  before  the 
decree  and  after  the  execution  of  the  mort- 
gage. 

3.  See  supra,  this  section,  3.  a.  Power  of  Dis- 
posal in  General. 

4.  Joinder  or  Assent  of  Husband  Not  Required. 

—  Frickee  v.  Donner,  35  Mich.  151;  Yale  v. 
Stevenson,  58  Mich.  537  ;  Owings  v.  Wiggins, 
133  Mo.  630. 

5.  Mortgage  Not  Invalidated  by  Unnecessary 
Joinder  of  Husband.  —  Yale  v.  Stevenson,  58 
Mich.  537. 

6.  Defective  Acknowledgment  by  Husband.  — 

Frickee  v.  Donner,  35  Mich.  151. 

7.  Effect  of  Separation.  —  Hamil  v.  American 
Freehold  Land,  etc.,  Co.,  127  Ala.  90;  Wilson 
v.  Brown,  13  N.  J.  Eq.  277.  See  also  supra, 
this  section,  3.  a.  Power  of  Disposal  in  General. 

8.  Acknowledgment.  —  Blackford  v.  Stoops, 
1  Phila.  (Pa.)  563,  12  Leg.  Int.  (Pa.)  183. 

But  a  mortgage  may  be  sustained  in  equity 
as  an  execution  of  an  express  power  to  convey, 
though  the  statutory  requirement  as  to  the  ac- 
knowledgment has  not  been  complied  with. 
Tiernan  v.  Poor,  1  Gill  &  J.  (Md.)  216,  19  Am. 
Dec.  225 ;  Brundige  v.  Poor,  2  Gill  &  J. 
(Md.)  1. 

For  a  Full  Discussion  as  to  acknowledgments 


by  married  women,  see  the  title  Acknowledg- 
ments, vol.  1,  p.  512  el  seq. 

9.  Individual  Debts  —  Alabama.  —  Becton  v. 
Selleck,  48  Ala.  226. 

Kentucky.  —  Blakemore  v.  Blakemore,  (Ky. 
1898)  44  S.  W.  Rep.  96. 

Louisiana.  —  Saufley  v.  Joubert,  51  La.  Ann. 
1048. 

Mississippi. — Franklin  v.  Beatty,  27  Miss.  347. 
So  far  as  the  mortgage  secures  the  individual 
debt  of  the  married  woman  it  is  valid,  though 
it  also  secures  a  debt  of  her  husband,  which  is 
prohibited.  Christensen  v.  Wells,  52  S.  Car. 
497;  Brown  v.  Prevost,  28  S.  Car.  123.  Com- 
pare Taylor  v.  Barker,  30  S.  Car.  238 ;  Cham- 
bers v.  Bookman,  32  S.  Car.  455. 

Validity  of  Debt.  —  Thus,  it  has  been  held 
that  a  promissory  note  given  by  a  married  wo- 
man being  void,  a  mortgage  executed  by  her  on 
her  separate  property  to  secure  the  payment  of 
it  is  not  enforceable.  Hodges  v.  Price,  18  Fla. 
342.  But  a  note  made  by  a  husband  and  wife, 
being  valid  and  enforceable  against  the  hus- 
band, is  sufficient  to  support  a  mortgage  given 
by  the  wife  on  her  separate  property.  Dzialyn- 
ski  v.  Jacksonville  Bank,  23  Fla.  346. 

As  to  the  capacity  of  a  married  woman  to 
incur  debts  which  may  be  enforced  against  her 
separate  estate,  see  generally  the  preceding  sub- 
division of  this  division  of  this  section. 

Where  a  Married  Woman  Has  Power  to  Borrow 
Money,  and  to  charge  her  separate  estate  there- 
for, a  mortgage  given  to  secure  money  so  bor- 
rowed is  valid,  regardless  of  the  use  to  which 
the  money  may  be  put.  Wells  v.  Foster,  64  N. 
H.  585;  Reid  v.  Stevens,  38  S.  Car.  519;  Phil- 
pot  v.  Cantey,  52  S.  Car.  513.  The  fact  that 
the  lender  knew  that  the  money  was  to  be  used 
for  the  benefit  of  the  husband  will  not  affect 
the  validity  of  the  mortgage  if  the  money  actu- 
ally went  into  the  possession  of  the  wife.  Pel- 
zer  v.  Durham,  37  S.  Car.  35s.  But  if  the 
lender  knows  that  the  money  is  not  to  go  into 
the  possession  of  the  wife,  and  so  cannot  be- 
come a  part  of  her  separate  estate,  the  mort- 
gage is  void.  American  Freehold  Land  Mortg. 
Co.  v.  Felder,  44  S.  Car.  478  ;  American  Mortg. 
Co.  v.  Hartzog,  74  Fed.  Rep.  993. 

Mortgage    to     Secure    Purchase     Money.  — 
Thompson  v.  Scott,  1  111.  App.  641  ;  Hounshell 
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the  validity  of  the  debt  cannot  be  questioned  after  a  sale  under  the  mortgage.* 
66.  Debts  of  Third  Persons  —  (aa)  In  General.  —  The  general  rule  is  that  a  married 
woman  may  mortgage  her  separate  property  for  the  debt  of  a  third  person, 
unless  such  power  is  withheld  by  statute.  As  to  the  equitable  separate  estate, 
the  power  of  disposal  necessarily  includes  the  power  to  mortgage.2  As 
regards  the  statutory  separate  estate,  the  power  to  dispose  of  or  mortgage  it 
is  purely  statutory.  In  some  jurisdictions  a  general  power  is  given,  while  in 
others  married  women  are  prohibited  from  mortgaging  their  property  for 
their  husbands'  debts.3 

(bb)  Debts  of  Husband '  —  aaa.  Rule  Permitting  Mortgage  foi  Husband's  Debts.  —  In  many  States, 

though  a  married  woman  cannot  bind  herself  or  her  property  merely  by  her 
promise  to  pay  a  debt  of  her  husband,  yet  she  may  bind  her  separate  property 
by  mortgaging  it  to  secure  such  debt,4  nor  is  she  denied  this  power  by  a  pro- 


v.  Clay  F.  &  M.  Ins.  Co.,  81  Ky.  304;  Pember- 
ton  v.  Johnson,  46  Mo.  342;  Staats  v.  Van 
Sickel,  52  N.  J.  L.  370  ;  Jeffrees  v.  Green,  79 
N.  Car.  330  ;  Chase  v.  Hubbard,  99  Pa.  St.  226  ; 
Schmertz  v.  Hammond,  47  W.  Va.  527. 

1.  Effect  of  Sale  under  Mortgage.  —  McDougal 
v.  People's  Sav.  Bank,  62  Miss.  663  ;  Rogers  v. 
Shewmaker,  27  Ind.  App.  631. 

2.  Debts  of  Third  Persons.  —  Damon  v.  Deeves, 
57  Mich.  247.  See  also  supra,  this  subsection, 
Mortgages  —  Power  in  General. 

The  Power  in  General  —  Equitable  Doctrine.  — 
Walker  v.  Joseph  Dixon  Crucible  Co.,  47  N.  J. 
Eq.  342. 

3.  Mortgage  for   Debt   of  Third    Person.  — 

Hagenbuch  v.  Phillips,  112  Pa.  St.  284.  See 
also  the  next  following  subdivision,  Debts  of 
Husband. 

4.  Authority  to  Give  Mortgage  for  Husband's 

Debts —  Arkansas.  —  Collins  v.  Wassell,  34 
Ark.  17;  Scott  v.  Ward,  35  Ark.  480;  Petty  v. 
Grisard,  45  Ark.  117;  Goldsmith  v.  Levvine,  70 
Ark.  516. 

California.  —  Connecticut  L.  Ins.  Co.  v.  Mc- 
Cormick,  45  Cal.  580  ;  Goad  v.  Moulton,  67  Cal. 
539;  Bull  v.  Coe,  77  Cal.  56,  11  Am.  St.  Rep. 
235;  Farmers',  etc.,  Bank  v.  Shorb,  137  Cal. 
685. 

Colorado.  —  Nippel  v.  Hammond,  4  Colo.  211. 

Connecticut.  — ■  Stafford  Sav.  Bank  v.  Under- 
wood, 54  Conn.  2. 

Florida.  —  Dzialynski  v.  Jacksonville  Bank, 
23  Fla.  346;  Ballard  v.  Lippman,  32  Fla.  481; 
Thomson  v.  Kyle,  39  Fla.  582,  63  Am.  St.  Rep. 
193- 

Illinois.  —  Young  v.  Graff,  28  111.  20 ;  Ed- 
wards v.  Schoeneman,  104  111.  278;  Post  v. 
Springfield  First  Nat.  Bank.  138  111.  559. 

Indiana.  —  The  Indiana  statute  formerly  per- 
mitted a  married  woman  to  mortgage  her  land 
for  her  husband's  debts,  but  the  present  statute 
does  not  permit  this.  See  the  next  following 
subdivision,  Rule  Forbidding  Mortgage  for  Hus- 
band's Debts. 

Iowa.  —  Wolff  v.  Van  Metre,  19  Iowa  134; 
Green  v.  Scranage,  19  Iowa  461,  87  Am.  Dec. 
447- 

Kentucky.  —  Morrison  v.  Morrison,  CKy. 
1902)  68  S.  W.  Rep.  467;  New  York  L.  Ins. 
Co.  v.  Miller,  (Ky.  1900)  56  S.  W.  Rep.  975; 
Miller  v.  Sanders,  98  Ky.  535;  Act  March  15, 
1894.  As  to  the  rule  before  the  passage  of  the 
Act  of  1894,  see  Smith  v.  Wilson,  2  Met.  (Ky.) 
235;  Johnston  v.  Ferguson,  2  Met.  (Ky.)  503; 
Hirschman  v.  Brashears,  79  Ky.  258;  Magill  v. 
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Mercantile  Trust  Co.,  81  Ky.  129;  Paducah  v. 
Duke,  2  Ky.  L.  Rep.  229 ;  Hughes  v.  Shannon, 
13  Ky.  L.  Rep.  782. 

Maine.  —  Eaton  v.  Nason,  47  Me.  132. 

Massachusetts.  —  Bartlett  v.  Bartlett,  4  Allen 
(Mass.)  440. 

Michigan.  —  Watson  v.  Thurber,  1 1  Mich. 
457;  Burdeno  v.  Amperse,  14  Mich.  97,  90  Am. 
Dec.  225;  De  Vries  v.  Conklin,  22  Mich.  258; 
Marx  v.  Bellel,  114  Mich.  631. 

Minnesota.  —  Wolf  v.  Banning,  3  Minn.  202. 

Mississippi.  —  Sessions  v.  Bacon,  23  Miss. 
272 ;  Franklin  v.  Beatty,  27  Miss.  347.  Under 
the  Mississippi  statute  the  mortgage  binds  only 
the  income  of  the  mortgaged  property.  Klein 
v.  McNamara,  54  Miss.  90  ;  Hand  v.  Winn,  52 
Miss.  784. 

Missouri.  —  Schneider  v.  Staihr,  20  Mo.  269. 

Nebraska.  —  Stevenson  v.  Craig,  12  Neb. 464; 
Watts  v.  Gantt,  42  Neb.  869 ;  Holmes  v.  Hull, 
50  Neb.  656. 

New  Jersey.  —  Campbell  v.  Tompkins,  32  N. 
J.  Eq.  170;  Merchant  v.  Thompson,  34  N.  J. 
Eq.  73;  Baldwin  v.  Flagg,  36  N.  J.  Fq.  48; 
Butterfield  v.  Okie,  36  N.  J.  Eq.  482  ;  Shipman 
v.  Lord,  58  N.  J.  Eq.  380. 

New  York.  —  Leavitt  v.  Pell,  25  N.  Y.  474, 
affirming  27  Barb.  (N.  Y.)  322;  Demarest  v. 
Wynkoop,  3  Johns.  Ch.  (N.  Y.)  128,  8  Am.  Dec. 
467 ;  Wood  v.  Lockwood,  4  Thomp.  &  C.  (N. 
Y.)  652. 

Ohio.  — ■  Mack  v.  Kaetzel,  2  Ohio  Dec.  (Re- 
print) 313,  2  West.  L.  Month.  412. 

Oregon.  —  Moore  v.  Fuller,  6  Oregon  272,  25 
Am.  Rep.  524;  Gray  v.  Holland,  9  Oregon  513; 
Barrell  v.  Tilton,  119  U.  S.  637;  Cross  v.  Allen, 
141  U.  S.  528,  affirming  Allen  v.  O'Donald,  28 
Fed.  Rep.  346. 

Pennsylvania.  —  Jamison  v.  Jamison,  3  Whart. 
(Pa.)  457,  31  Am.  Dec.  536;  Sheidle  v.  Weish- 
lee,  16  Pa.  St.  134;  Black  v.  Galway,  24  Pa. 
St.  18;  Bower's  Appeal.  84  Pa.  St.  311  ;  Juniata 
Bldg.,  etc.,  Assoc.  v.  Mixell,  84  Pa.  St.  313; 
Haffey  v.  Carey,  73  Pa.  St.  431  ;  Gable's  Ap- 
peal, (Pa.  1886)  7  Atl.  Rep.  52;  McAlarney  v. 
Paine,  (Pa.  1887)  10  Atl.  Rep.  20;  Hagenbuch 
v.  Phillips,  112  Pa.  St.  284;  Kaufmann  v. 
Rowan,  189  Pa.  St.  121;  Citizen's  Sav.,  etc., 
Assoc.  v.  Heiser,  150  Pa.  St.  514;  Kuhn  v. 
Ogilvie,  178  Pa.  St.  303;  Siebert  v.  Valley  Nat. 
Bank,  186  Pa.  St.  233;  Galway  v.  Black,  1 
Phila.  (Pa.)  494.  n  Leg.  Int.  (Pa.)  98;  An- 
dress's  Estate,  14  Phila.  (Pa.)  240,  38  Leg.  Int. 
(Pa.)  5- 

Tennessee.  —  McFerrin  v.  White,  6  Coldw. 
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vision  of  the  statute  that  a  married  woman's  separate  property  shall  not  be 
liable  for  her  husband's  debts,1  or  that  she  shall  not  become  an  "accommoda- 
tion indorser,  maker,  guarantor,  or  surety  for  another."  2 

Consideration  of  Mortgage.  —  A  pre-existing  debt  of  the  husband  is  not  a  suf- 
ficient consideration  to  support  a  mortgage  given  by  the  wife  on  her  separate 
property.    There  must  be  a  new  consideration.3 

Extension  of  Time  as  Consideration.  —  An  extension  of  the  time  of  payment  of  a 
pre-existing  debt  of  the  husband  is  a  sufficient  consideration  for  a  mortgage 
of  the  wife's  separate  property  to  secure  such  debt.4 

Absence  of  Fraud  and  Coercion.  —  In  order  that  a  mortgage  of  a  married  woman's 
separate  property  to  secure  her  husband's  debt  may  be  effectual,  it  must  have 
been  executed  voluntarily  and  with  full  knowledge  of  the  nature  and  con- 
sequences of  the  act.5  The  courts  are  vigilant  in  protecting  women  from  the 
coercive  influence  that  husbands  sometimes  exercise  by  means  of  threats  and 
harsh  treatment,  and  will  in  all  cases  refuse  to  enforce  a  mortgage  procured 
by  such  means,0  or  by  means  of  concealment  of  facts  or  other  deceitful 
practices.7 

bbb.  Rule  Forbidding  Mortgage  lor  Husband's  Debts.  —  In  Several  states  a  married  woman 

is  forbidden  by  statute  to  mortgage  her  property  to  secure  her  husband's 
debts.  Some  of  these  statutes  expressly  provide  that  no  mortgage  shall  be 
given  for  such  purpose,8  while  others  effect  the  same  result  by  providing  that 


(Tenn.)  499 ;  Voorhies  v.  Granberry,  5  Baxt. 
(Term.)  704 ;  Grotenkemper  v.  Carver,  9  Lea 
(Tenn.)  280;  Molloy  v.  Clapp,  2  Lea  (Tenn.) 
586 ;  Hughes  v.  Farmers'  Sav.,  etc.,  Assoc., 
(Tenn.  Ch.  1897)  46  S.  W.  Rep.  362. 

Texas.  —  Beattie  v.  Keller,  (Tex.  Civ.  App. 
1899)  49  S.  W.  Rep.  408. 

Virginia.  —  Muller  v.  Bayly,  21  Gratt.  (Va.) 
521  ;  Christian  v.  Keen,  80  Va.  369. 

Wisconsin.  —  Lefebvre  v.  Dutruit,  51  Wis. 
326,  37  Am.  Rep.  833;  Fitzgerald  v.  Dunn,  112 
Wis.  37. 

Pledge  of  Personalty.  —  Collins  v.  Dawley,  4 
Colo.  138,  34  Am.  St.  Rep.  72  ;  Smith  v.  Head, 
75  Ga.  755  ;  Emerick  v.  Coakley,  35  Md.  188; 
Enochs  v,  Newton,  65  Miss.  86 ;  Omaha  First 
Nat.  Bank  v.  Goodman,  55  Neb.  418;  Farnham 
v.  Fox,  62  N.  H.  673  ;  Talman  v.  Hawxhurst, 
4  Duer  (N.  Y.)  221  ;  Kulp  v.  Brant,  162  Pa.  St. 
222;  Dusenberry  v.  Mutual  L.  Ins.  Co.,  188  Pa. 
St.  454 ;  Witsell  v.  Charleston,  7  S.  Car.  88. 

1.  Effect  of  Exemption  from  Liability  for  Hus- 
band's Debts.  —  Hitz  v.  Jenks,  123  U.  S.  297. 

2.  Prohibition  Against  Becoming  Surety.  — 
Kuhn  v.  Ogilvie,  17  Pa.  Co.  Ct.  635. 

3.  Consideration  —  Pre-existing  Debt.  —  Wil- 
helm  v.  Schmidt,'  84  111.  183;  Citizen's  Sav. 
Bank  v.  Darling,  110  Mich.  227;  Kansas  Mfg. 
Co.  v.  Gandy.  11  Neb.  448,  38  Am.  Rep.  376; 
Bliss  v.  Cronk,  62  N.  J.  Eq.  496 ;  Deglow  v. 
Krause,  2  Ohio  Dec.  479,  2  Ohio  N.  P.  235  ; 
White's  Appeal,  36  Pa.  St.  134. 

Additional  Loan  to  Husband  Held  Sufficient 
Consideration,  —  Linton  v.  Cooper,  53  Neb.  400. 

4.  Extension  of  Time  on  Pre-existing  Debt.  — 
Green  v.  Scaranage,  19  Iowa  461,  87  Am.  Dec. 
447  ;  Low  v.  Anderson,  41  Iowa  476  ;  Lomax  v. 
Smyth,  50  Iowa  223  ;  Buffalo  County  Nat.  Bank 
v.  Sharpe,  40  Neb.  123. 

5.  Absence  of  Fraud  and  Coercion  Essential  to 
Validity.  —  Louden  v.  Blythe,  27  Pa.  St.  22,  76 
Am.  Dec.  442. 

Evidence  Held  to  Show  Full  Knowledge  of  Facts. 
—  Knowlson  v.  Bruist,  86  Mich.  588. 


6.  Enforcement  of  Mortgage  Refused  on  Ground 

of  Coercion.  —  Central  Bank  v.  Copeland,  18 
Md.  305,  81  Am.  Dec.  597. 

Evidence  Held  Sufficient  to  Show  Coercion.  — 
Sharpe  v.  McPike,  62  Mo.  300. 
Evidence  Held  Not  Sufficient  to  Show  Coercion. 

—  Watson  v.  Thurber,  11  Mich.  457. 

7.  Mortgage  Procured  by  Fraud.  —  Smith  v. 
Osborn,  33  Mich.  410;  Edwards  v.  Boyd,  9  Lea 
(Tenn.)  204. 

Fraud  a  Defense  Against  Assignee  of  Mortgage. 

—  Baxter  v.  Roelofson,  3  Ohio  Dec.  (Reprint) 
25o,  5  Wkly.  L.  Gaz.  no. 

8.  Mortgage  for  Husband's  Debts  Expressly  For- 
bidden —  Alabama.  —  Bibb  v.  Pope,  43  Ala. 
190 -t  Wilkinson  v.  Cheatham,  45  Ala.  337;  Fry 
v.  Hamner,  50  Ala.  53  ;  Northington  v.  Faber, 
52  Ala.  45;  Conner  v.  Williams,  57  Ala.  131; 
Williams  v.  Bass,  57  Ala.  487  ;  Boyleston  v. 
Farrior,  64  Ala.  564;  Rogers  v.  Torbert,  66 
Ala.  547 ;  Lansden  v.  Bone,  90  Ala.  446 ;  Mc- 
Neil v.  Davis,  105  Ala.  657;  Hawkins  v.  Ross, 
100  Ala.  459;  Giddens  v.  Powell,  108  Ala.  621  ; 
Osborne  v.  Cooper,  113  Ala.  405,  59  Am.  St. 
Rep.  117;  Richardson  v.  Stephens,  114  Ala. 
238,  122  Ala.  301  ;  Gibson  v.  Clark,  132  Ala. 
370;  Russell  v.  Peavy,  131  Ala.  563;  Mitchell 
v.  Lippincott,  2  Woods  (U.  S.)  467,  17  Fed. 
Cas.  No.  9,665. 

Georgia.  —  Dunbar  v.  Mize,  53  Ga.  435 ; 
Klink  v.  Boland,  72  Ga.  485  ;  Ruffin  v.  Paris,  75 
Ga.  653  ;  Love  v.  Lamar,  78  Ga.  323  ;  White  v. 
Stocker,  85  Ga.  200  :  Freeman  v.  Mutual  Bldg., 
etc.,  Assoc.,  90  Ga.  190;  Cartersville  First  Nat. 
Bank  v.  Bayless,  96  Ga.  684 :  Mickleberry  v. 
O'Neal,  98  Ga.  42;  Jones  v.  Weichselbaum,  115 
Ga.  369. 

Indiana.  —  Allen  v.  Davis,  99  Ind.  216,  101 
Ind.  187;  Brown  v.  Will,  103  Ind.  71;  Engler 
v.  Acker,  106  Ind.  223;  Swank  v.  Hufnagle,  111 
Ind.  453  :  McCormick  Harvesting  Mach.  Co.  v. 
Scovell,  in  Ind.  551  ;  State  v.  Frazier,  134  Ind. 
648;  Boyd  v.  Radabaugh,  150  Ind.  304:  Nichol 
v.  Hays,  20  Ind.  App.  369 ;  Beidenkoff  v. 
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married  women  shall  not  become  sureties  for  their  husbands.1  These  statutes 
generally  provide,  however,  that  a  married  woman  shall  be  bound  by  estoppel 
like  any  other  person,  so  that  if  she  puts  the  transaction  in  such  a  form  as  to 
make  it  appear  that  the  mortgage  was  given  to  secure  an  individual  debt  of 
her  own,  she  cannot  afterwards  assert  that  it  was  in  fact  her  husband's  debt.3 
[cc)  Nature  of  Contract  —  Suretyship.  —  The  authorities  are  almost  unanimous  in 
holding  that  a  married  woman  who  gives  a  mortgage  on  her  separate  property 
to  secure  a  debt  of  her  husband  or  another  thereby  becomes  a  surety,  and  is 
entitled  to  all  the  rights,  privileges,  and  immunities  as  in  other  cases  of  surety- 
ship.3 She  is,  therefore,  entitled  to  exoneration  out  of  the  estate  of  the 
principal  debtor,4  and  if  the  debt  is  enforced  against  her  property  she  becomes 


Brazee,  28  Ind.  App.  646  ;  Morgan  v.  Street,  28 
Ind.  App.  131  ;  Bentley  v.  Goodwin,  26  Ind.  App. 
689;  Horner's  Annot.  Stat.  1901,  §  5119.  The 
Act  of  1852  (1  Rev.  Stat.  1876,  p.  550)  authorized 
married  women  to  mortgage  their  lands  to  se- 
cure their  husband's  debts.  Hubble  v.  Wright, 
23  Ind.  322;  Ellis  v.  Kenyon,  25  Ind.  134; 
Philbrooks  v.  McEwen,  29  Ind.  347  ;  Hasheagen 
-'.  Specker,  36  Ind.  413;  Brick  v.  Scott,  47  Ind. 
299  ;  Layman  v.  Shultz,  60  Ind.  541  ;  Sperry  v. 
Dickinson,  82  Ind.  132;  Post  v.  Losey,  m  Ind. 
74.  By  Acts  1879,  p.  160,  this  power  was  re- 
stricted by  a  provision  that  "  a  married  woman 
shall  not  mortgage  or  in  any  manner  encumber 
her  separate  property  acquired  by  descent,  de- 
vise, or  gift,  as  a  security  for  the  debt  or  lia- 
bility of  her  husband  or  any  other  person." 
Orr  v.  White,  106  Ind.  342.  But  this  was  held 
not  to  apply  to  land  purchased  by  her,  though 
the  purchase  was  made  with  the  proceeds  of 
inherited  land.  Gardner  v.  Case,  111  Ind.  494; 
Frazer  v.  Clifford,  94  Ind.  482  ;  Orr  v.  White, 
106  Ind.  341.  Nor  did  it  deprive  her  of  the 
right  to  mortgage  land  in  order  to  discharge  a 
valid  lien  thereon,  though  her  husband  is  liable 
for  the  debt  secured  by  such  lien.  Fitzpatrick 
v.  Papa,  89  Ind.  17. 

Louisiana.  —  Berwick  v.  Frere,  49  La.  Ann. 
201 . 

New  Hampshire. — -Buss  v.  Woodward,  60  N. 
H.  58 ;  Parsons  v.  Rolfe,  66  N.  H.  620  ;  Laws 
1876,  c.  32.  Before  the  Act  of  1876  this  re- 
striction did  not  exist.  Thompson  v.  Ela,  58 
N.  H.  490. 

South  Carolina.  —  Aultman,  etc.,  Co.  v.  Rush, 
26  S.  Car.  517;  Aultman,  etc.,  Co.  v.  Gibert,  28 
S.  Car.  303  ;  Sibley  v.  Parks,  28  S.  Car.  607 ; 
Livingston  v.  Shingler,  30  S.  Car.  159;  Good- 
gion  v.  Vaughn,  32  S.  Car.  499 ;  Salinas  v. 
Turner,  33  S.  Car.  232 ;  Kincaid  v.  Anderson, 
33  S.  Car.  260;  Pelzer  v.  Durham,  37  S.  Car. 
354  ;  Dunbar  v.  Foreman,  40  S.  Car.  490  ;  Kuker 
v.  Carter,  42  S.  Car.  84  ;  Kuker  v.  Mclntyre,  43 
S.  Car.  117;  People's  Nat.  Bank  v.  Epstin,  44 
Fed.  Rep.  404.  But  the  rule  was  otherwise 
under  the  earlier  statute.  Pelzer  v.  Campbell, 
15  S.  Car.  581,  40  Am.  Rep.  70s;  Connor  v. 
Edwards,  36  S.  Car.  563. 

Prohibition  Applicable  to  Both  Equitable  Statu- 
tory Separate  Estate. — -Dunbar  v.  Mize,  53  Ga. 
435- 

1.  Implied  Prohibition.  —  Heard  v.  Hicks,  82 
Ala.  484  :  Lansden  v.  Bone,  90  Ala.  446  ;  Hawk- 
ins v.  Ross,  100  Ala.  459;  McNeil  v.  Davis, 
105  Ala.  637 :  Elston  v.  Comer,  108  Ala.  76; 
Clement  v.  Draper,  108  Ala.  211;  Cartersville 
25  C.  of  L. — 27  t 


First  Nat.  Bank  v.  Bayless,  96  Ga.  684;  Mc 
Cormick  Harvesting  Mach.  Co.  v.  Scovell,  1 1  1 
Ind.  551. 

2.  Estopped  to  Deny  Validity  of  Mortgage.  — 

Cummings  v.  Martin,  128  Ind.  20;  Trimble  v. 
State,  145  Ind.  154,  57  Am.  St.  Rep.  163.  And 
see  the  statutes  of  the  several  states. 

3.  Mortgage  for  Another's  Debt  Held  a  Contract 
of  Suretyship  —  England.  —  Huntingdon  v. 
Huntingdon,  2  Bro.  P.  C.  (Toml.  ed.)  1  ;  Kin- 
noul  v.  Money,  3  Swanst.  208,  note. 

California.  —  Spear  v.  Ward,  20  Cal.  659. 

District  of  Columbia.  —  Darby  v.  Freedman's 
Sav.,  etc.,  Co.,  3  MacArthur  (D.  C.)  349;  Shea 
v.  McMahon,  16  App.  Cas.  (D.  C.)  65. 

Illinois.  —  Telford  v.  Garrels,  132  111.  550, 
affirming  31  111.  App.  441. 

Indiana.  —  Keller  v.  Orr,  106  Ind.  406. 

Minnesota.  —  Wolf  v.  Banning,  3  Minn.  202. 

Missouri. — -Wilcox  v.  Todd,  64  Mo.  388. 

Nebraska.  —  Watts  v.  Gantt,  42  Neb.  869. 

New  Jersey.  —  Hanford  v.  Bockee,  20  N.  J. 
Eq.  101  ;  McFillen  v.  Hoffman,  35  N.  J.  Eq.  364. 

New  York.  —  Albion  Bank  v.  Burns,  46  N. 
Y.  170,  affirming  2  Lans.  (N.  Y.)  52;  Vartie 
v.  Underwood,  18  Barb.  (N.  Y.)  561  ;  Fitch  v. 
Cotheal,  2  Sandf.  Ch.  (N.  Y.)  29;  Hawley  v. 
Bradford,  9  Paige  (N.  Y.)  200. 

North  Carolina.  —  Purvis  v.  Carstaphan,  73 
N.  Car.  575. 

Ohio.  —  Eisenberg  v.  Albert,  40  Ohio  St.  631  ; 
People's  Ins.  Co.  v.  McDonnell,  41  Ohio  St. 
650. 

Oregon.  —  Gray  v.  Holland,  9  Oregon  512. 

Pennsylvania.  —  Miner  v.  Graham,  24  Pa.  St. 
491  ;  Hexter  v.  James,  1  Leg.  Rec.  (Pa.)  194. 

Virginia.  —  Filler  v.  Tyler,  91  Va.  458. 

But  see  contra,  Hobson  v.  Hobson,  8  Bush 
(Ky.)  665  ;  Lane  V.  Traders'  Deposit  Bank, 
(Ky.  1893)  21  S.  W.  Rep.  756;  Tipton  v.  Trad- 
ers' Deposit  Bank,  (Ky.  1895)  33  S.  W.  Rep. 
205  ;  New  Farmers'  Bank  v.  BIythe,  (Ky. 
'899)  53  S.  W.  Rep.  409;  Jarboe  v.  Shiveley, 
(Ky.  1900)  59  S.  W.  Rep.  328;  Magoffin  v. 
Boyle  Nat.  Bank,  (Ky.  1902)  69  S.  W.  Rep. 
702. 

4.  Exoneration.  —  Huntingdon  v.  Huntingdon. 

2  Bro.  P.  C.  (Toml.  ed.)  1  :  Kinnoul  v.  Money, 

3  Swanst.  208,  note;  Shea  v.  McMahon.  16 
App.  Cas.  (D.  C.)  65;  Johns  v.  Rcardon,  11 
Md.  465  ;  Wilcox  v.  Todd.  64  Mo.  388 :  Han- 
ford v.  Bockee,  20  N.  T.  Eq.  101  :  Loonier  v. 
Wheelwright,  3  Sandf.  Ch.  (N.  Y.)  135.  Set- 
also  the  titles  Contribution  and  Exoneration, 
vol.  7,  p.  345  et  seq. ;  Marshai.inc  Decedents' 
Estates,  vol.  19,  p.  1320. 
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a  creditor  to  that  extent.1  So,  too,  the  mortgage  is  discharged,  if,  without 
her  consent,  the  mortgagor  grants  an  extension  of  time  to  the  principal 
debtor,2  releases  a  lien  held  on  property  of  the  principal  debtor,3  or  perverts 
the  security.4 

(17)  Contracts  of  Suretyship  —  (a)  capacity  to  Make  —  ««.  Rule  in  equity. 
—  In  equity  a  married  woman  may  charge  her  separate  estate  by  contract, 
including  contracts  of  suretyship,  whether  for  the  debts  of  her  husband  or 
another,  when  it  is  for  the  benefit  of  her  separate  estate,  or  when  the  contract 
is  made  with  the  intent  to  charge  such  estate.5  In  any  particular  case,  there- 
fore, it  is  a  question  of  evidence  whether  a  married  woman  charges  her  sepa- 
rate e  tate  by  assuming  to  be  surety  for  another.0  If  the  contract  inures  to 
the  benefit  of  herself  or  her  separate  estate,  an  intention  to  create  a  charge 
will  be  presumed  ;  but  where  there  is  no  such  benefit,  the  question  arises  as 
to  what  evidence  is  necessary  to  charge  the  separate  estate,  and  as  to  this  the 
authorities  are  in  conflict.  The  rule  adopted  in  England  and  in  some  of  the 
states  of  the  Union  is  that  if  a  wife  contracts  in  writing,  so  as  to  satisfy 
the  statute  of  frauds,  to  pay  a  sum  of  money  as  surety  for  another,  it  is  suffi- 
cient evidence  of  her  intention  to  charge  her  separate  estate,  and  will  create  a 
charge  thereon  that  may  be  enforced  in  a  court  of  equity.7  But  other  states 
have  adopted  the  rule  that  such  a  contract  does  not  constitute  a  charge  on  the 
separate  estate,  unless  the  intention  to  charge  is  declared  in  the  very  contract 


1.  In  Lancaster  Bank  v.  Hogendobler,  3  Pa. 
L.  J.  Rep.  36,  4  Pa.  L.  J.  372,  it  was  held  that 
where  a  mortgage  given  by  a  married  woman 
to  secure  her  husband's  debt  was  enforced 
against  her,  she  thereby  became  a  creditor  of 
her  husband,  but  was  postponed  to  the  husband's 
other  creditors. 

2.  Mortgage  Discharged  by  Extending  Time  of 
Payment —  California.  —  Spear  v.  Ward,  20 
Cal.  659. 

Indiana.  —  Post  v.  Losey,  m  Ind.  74. 

Kansas.  —  Hubbard  v.  Ogden,  22  Kan.  363. 

Missouri.  —  Barrett  v.  Davis,  (Mo.  1891)  15 
S.  W.  Rep.  1010. 

Nebraska.  —  Watts  v.  Gantt,  42  Neb.  869. 

New  York.  —  Albion  Bank  v.  Burns,  46  N.  Y. 
170,  affirming  2  Lans.  (N.  Y.)  52  ;  Gahn  v. 
Niemcewicz,  11  Wend.  (N.  Y.)  312,  affirming 
3  Paige  (N.  Y.)  614. 

North  Carolina.  —  Flemming  v.  Borden,  127 
N.  Car.  214. 

Ohio.  —  Eisenberg  v.  Albert,  40  Ohio  St.  631. 
See  also  the  titles  Mortgages,  vol.  20,  p.  1058; 
Suretyship. 

Voluntary  Forbearance  to  Sue  Not  an  Extension 
of  Time.  —  Allen  v.  O'Donald,  28  Fed.  Rep.  17. 

3.  Release  of  Lien  on  Property  of  Principal 
Debtor.  —  McFillin  v.  Hoffman,  42  N.  J.  Eq. 
144. 

4.  Perversion  of  Security.  —  Purvis  v.  Car- 
staphan,  73  N.  Car.  575. 

5.  Contracts  of  Suretyship  Enforceable  in  Equity 

—  England.  —  Hulme  v.  Tenant,  1  Bro.  C.  C. 
16,  1  White  &  T.  Lead.  Cas.  536;  Crosby  v. 
Church,  3  Beav.  485  ;  Heatley  v.  Thomas,  15 
Ves.  Jr.  596,  10  Rev.  Rep.  122;  Bullpin  v. 
Clarke,  17  Ves.  Jr.  365  :  Owens  v.  Dickenson, 
Cr.  &  Ph.  48  ;  Vaughan  v.  Vanderstegen,  2  Drew. 
165;  Shattock  v.  Shattock,  L.  R.  2  Eq.  182. 

United  States.  —  Stephen  v.  Beall,  22  Wall. 
(U.  S.)  329. 

Alabama.  —  Baker  v.  Gregory,  28  Ala.  544, 
65  Am.  Dec.  366 ;  Cowles  v.  Morgan,  34  Ala. 
535- 


Kentucky.  —  Jarman  v.  Wilkerson,  7  B.  Mon. 
(Ky.)  293. 

Missouri.  —  Metropolitan  Bank  v.  Taylor,  62 

Mo.  338. 

New  Jersey.  —  Leaycraft  v.  Hedden,  4  N.  J. 
Eq.  512;  Pentz  v.  Simonson,  13  N.  J.  Eq.  232; 
Johnson  v.  Cummins,  16  N.  J.  Eq.  97,  84  Am. 
Dec.  42;  Perkins  v.  Elliott,  23  N.  J.  Eq.  526. 
New  York.  —  Yale  v.  Dederer,  68  N.  Y.  329. 
Ohio.  —  Williams  v.  Urmston,  35  Ohio  St. 
296,  35  Am.  Rep.  611,  overruling  in  part  Levi 
v.  Earl,  30  Ohio  St.  147,  and  Rice  v.  Railroad 
Co.,  32  Ohio  St.  380,  30  Am.  Rep.  610;  Her- 
shizer  v.  Florence,  39  Ohio  St.  516,  5  Ohio 
Dec.  (Reprint)  551,  6  Am.  L.  Rec.  500;  Arnold 
v.  Wilder,  6  Ohio  Dec.  (Reprint)  819.  8  Am. 
L.  Rec.  348;  Corwin  v.  Cook,  8  Ohio  Dec.  (Re- 
print) 432,  8  Cine.  L.  Bui.  4. 

Tennessee.  —  Webster  v.  Helm,  93  Tenn.  322  ; 
National  Exch.  Bank  v.  Cumberland  Lumber 
Co.,  100  Tenn.  479. 

Virginia.  —  Burnett    v.     Hawpe,    25  Gratt. 
(Va.)  481  ;  Frank  v.  Lilienfeld,  33  Gratt.  (Va.) 
ill- 
West  Virginia.  —  Hughes  v.  Hamilton,  19  W. 
Va.  366;  Williamson  v.  Cline,  40  W.  Va.  194. 

6.  Charge  on  Separate  Estate  a  Question  of  Evi- 
dence. —  Orange  Nat.  Bank  v.  Traver,  7  Fed. 
Rep.  146. 

7.  Intent  to  Charge  Presumed  from  Contracts 
of  Suretyship — England.  —  Hulme  v.  Tenant.  1 
Bro.  C.  C.  16.  1  White  &  T.  Lead.  Cas.  536; 
Standford  v.  Marshall,  2  Atk.  68 :  Field  v. 
Sowle,  4  Russ.  112;  Heatley  v.  Thomas.  15  Ves. 
Jr.  596. 

Kansas.  —  Deering  v.  Boyle,  8  Kan.  525,  12 
Am.  Rep.  480. 

Kentucky.  —  Bell  v.  Kellar,  13  B.  Mon.  (Ky.) 
381. 

Missouri.  —  Metropolitan  Bank  v.  Taylor,  62 
Mo.  338. 

Ohio.  —  Williams  v.  LTrmston.  35  Ohio  St. 
296,  35  Am.  Rep.  611. 

Wisconsin.  —  Todd  v.  Lee,  15  Wis.  365. 
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which  is  the  foundation  of  the  charge.1 

66.  Statutory  Rule  —  (aa)  Enabling  Acts.  —  The  statutes  of  some  of  the  states 
give  to  married  women  the  power  to  make  contracts  of  suretyship  in  the  same 
manner  and  form  as  if  they  were  unmarried,2  and  under  such  a  statute  an 
intention  to  charge  the  separate  property  will  be  presumed.3  In  other  states 
a  married  woman  may  become  a  surety  only  where  the  contract  is  made  with 
reference  to  and  on  the  faith  and  credit  of  her  separate  estate,4  and  therefore, 
in  order  that  such  a  contract  may  be  enforceable,  the  woman  must  have  been 
possessed  of  a  separate  estate  at  the  time  the  contract  was  made,5  but  the 
mere  fact  that  she  was  possessed  of  a  separate  estate  at  the  time  of  making 
the  contract  does  not  show  that  the  contract  was  made  with  reference  to  such 
estate.**  In  some  instances,  however,  the  statutes  enabling  married  women  to 
contract  do  not  give  a  general  power,  but  merely  permit  the  making  of  con- 
tracts relating  to  the  separate  estate,  and  this  has  been  held  not  to  authorize 
contracts  of  suretyship  except  for  the  benefit  of  the  separate  estate  or  in 
respect  to  separate  business.7 

{66)  Prohibitive  Acts.  —  It  is  provided  broadly  by  the  statutes  of  some  states 

1.  Rule  that  Contract  Must  Express  Intent  to 
Charge  —  United  States.  —  Post  v.  Koch,  30 
Fed.  Rep.  208. 

Colorado.  —  Farrand  v.  Beshoar,  9  Colo.  291. 
New  Jersey.  —  Peake  v.  La  Baw,  21  N.  J.  Eq. 
269. 

New  York.  —  Yale  v.  Dederer,  18  N.  Y.  265, 
72  Am.  Dec.  503  ;  Corn  Exch.  Ins.  Co.  v.  Bab- 
cock,  42  N.  Y.  614,  1  Am.  Rep.  601  ;  Manhattan 
Brass,  etc.,  Co.  v.  Thompson,  58  N.  Y.  80 ; 
Gosman  v.  Cruger,  69  N.  Y.  87,  25  Am.  Rep. 
141,  affirming  7  Hun  (N.  Y.)  60;  Woolsey  v. 
Brown,  74  N.  Y.  82,  affirming  11  Hun  (N.  Y.) 
52;  Barnett  v.  Lichtenstein,  39  Barb.  (N.  Y.) 
194;  Hansee  v.  DeWitt,  63  Barb.  (N.  Y.)  53. 

Ohio.  —  Levi  v.  Earl,  30  Ohio  St.  147. 

Tennessee.  —  Webster  v.  Helm,  93  Tenn.  322. 

There  Is  No  Set  Form  of  Words  necessary  to 
manifest  the  wife's  intention  to  create  the 
charge  on  her  estate.  It  is  sufficient  if  it  fairly 
appears  from  the  language  used,  under  the  cir- 
cumstances, that  such  was  her  intention. 
Orange  Nat.  Bank  v.  Traver,  7  Fed.  Rep.  151. 

2.  Enabling  Acts  —  Plenary  Power  —  Illinois. 
—  Kohn  v.  Russell,  91  111.  138;  Starr  v.  C. 
Annot.  Stat.  1896,  p.  2122,  par.  6. 

Kansas.  —  Deering  v.  Boyle,  8  Kan.  525,  12 
Am.  Rep.  480  ;  Wicks  v.  Mitchell,  9  Kan.  80. 

Minnesota.  —  Wolf  v.  Banning,  3  Minn.  202; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Allis,  23  Minn. 
337- 

Missouri.  —  Moeckel  v.  Heim,  46  Mo.  App. 
340. 

O/110.  —  Dunkham  v.  Bruce,  9  Ohio  Dec. 
(Reprint)  682,  16  Cine.  L.  Bui.  291. 

Oregon.  —  Southern  Oregon  First  Nat.  Bank 
v.  Leonard,  36  Oregon  390. 

Washington.  —  Kittitas    County  v.  Travers, 

16  Wash.  528. 

3.  Presumption  of  Intent  to  Charge  Separate 
Estate.  —  Coats  v.  Robinson,  10  Mo.  757; 
VVhitesides  v.  Cannon,  23  Mo.  472 ;  Kimm  v. 
Weippert,  46  Mo.  545,  2  Am.  Rep.  541  ;  Miller 
v .  Brown,  47  Mo.  504,  505,  4  Am.  Rep.  345  ; 
Lincoln  v.  Rowe,  51  Mo.  571  ;  Metropolitan 
Bank  Taylor,  62  Mo.  338;  Moeckel  v.  Heim, 
46  Mo.  App.  340. 

4.  Contract  with  Reference  to  and  on  Faith  of 
Separate  Estate  —  Iowa.  — Jones  v.  Crosthwaite, 

17  Iowa  393;  Sweazy  v.  Kammer,  51  Iowa  642; 


Union  Stock  Yards  Nat.  Bank  v.  Coft'man,  101 
Iowa  594. 

Michigan.  —  Reed  v.  Buys,  44  Mich.  80; 
Richards  v.  Proper,  44  Mich.  96  ;  Schlatterer  v. 
Nickodemus,  51  Mich.  626;  Fechheimer  v. 
Peirce,  70  Mich.  440 ;  Littlefield  v.  Dingwall, 
71  Mich.  223. 

Nebraska.  —  State  Sav.  Bank  v.  Scott,  10 
Neb.  83;  Eckman  v.  Scott,  34  Neb.  817;  Smith 
v.  Spaulding,  40  Neb.  339 ;  Briggs  v.  Beatrice 
First  Nat.  Bank,  41  Neb.  17;  McKell  v.  Mer- 
chants Nat.  Bank,  62  Neb.  608. 

New  York.  —  Woolsey  v.  Brown,  74  N.  Y. 
'82,  affirming  11  Hun  (N.  Y.)  52. 

Wisconsin.  —  Emerson-Talcott  Co.  v.  Knapp, 
90  Wis.  34;  Ritter  v.  Bruss,  (Wis.  1902)  92 
N.  W.  Rep.  361. 

Burden  of  Proof. —  In  a  suit  against  a  married 
woman,  where  her  coverture  is  pleaded  and 
proven,  it  devolves  on  the  plaintiff  to  show 
that  the  contract  was  made  with  reference  to 
and  on  the  faith  and  credit  of  her  separate 
estate.  Grand  Island  Banking  Co.  v.  Wright, 
S3  Neb.  583.  And  see  the  cases  cited  supra, 
this  note. 

Estoppel.  —  In  some  states  it  is  provided  that 
a  married  woman  may  be  estopped  as  in  the 
case  of  other  persons,  as  where  she  has  received 
a  benefit  from  the  contract  of  suretyship.  Vliet 
v.  Eastburn,  64  N.  J.  L.  627.  And  see  the 
statutes  of  the  several  states. 

5.  Necessity  of  Separate  Estate  at  Time  of  Mak- 
ing Contract. —  Rex  v.  Lucas,  23  Ch.  D.  712; 
Ankeney  v.  Hannon,  147  U.  S.  118;  Kocher  v. 
Cornell,  59  Neb.  315;  McKell  v.  Merchants  Nat. 
Bank,  62  Neb.  608  ;  Crockett  v.  Doriot,  85  Va. 
240;  Filler  v.  Tyler,  91  Va.  458. 

6.  Ownership  of  Separate  Estate,  —  Union  Stock 
Yards  Nat.  Bank  v.  Coffman,  101  Iowa  594. 

7.  Suretyship  Not  Authorized  by  Statute  — 
Arkansas.  —  Sidway  v.  Nichol,  62  Ark.  152. 

Delaware.  —  Kohn  v.  Collison,  1  Marv.  (Del.) 
109  ;  Wright  it.  Parvis,  etc.,  Co.,  1  Marv.  (Del.) 
32S- 

Idaho.  —  Jaeckel  v.  Pease,  (Idaho  1898)  53 
Pac.  Rep.  399. 

Massachusetts.  —  Nourse    v.    Henshaw,  123 
Mass.  96;  Willard  v.  F.astham,  15  Gray  (Mass.) 
328,  77   Am.  Dec.  366 ;  Athol  Mach.  Co.  v. 
Fuller,  107  Mass.  437;  Hehurn  v.  Warner,  112 
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that  a  married  woman  shall  not  enter  into  any  contract  of  suretyship,  whether 
as  indorser,  guarantor,  or  in  any  other  manner,  and  such  contract  as  to  her 
shall  be  void.1  In  other  states  the  prohibition  is  only  against  a  married 
woman  becoming  a  surety  for  her  husband.2 

(b)  Nature  and  Requisites  of  Contract  —  aa.  What  Constitutes  Suretyship  in  General. 
—  In  determining  whether  a  married  woman  is  principal  or  surety  in  a  contract 
made  by  her,  the  courts  will  always  look  to  the  substance  of  the  transaction, 
whatever  may  be  its  form.3  If  the  consideration  of  the  contract  was  received 
by  her  or  inured  to  her  benefit  or  the  benefit  of  her  estate,  she  will  be  held  to 
have  contracted  as  principal ;  but  if  the  consideration  was  received  by  her 
husband  or  any  other  person,  or  went  to  pay  a  debt  or  liability  for  w  hich 
neither  she  nor  her  husband  was  bound,  it  will  be  held  to  be  a  contract  of 
suretyship.4 

66.  Mortgage  for  Debt  of  Third  Person.  —  A  mortgage  given  by  a  married 
woman  on  her  separate  property  to  secure  a  debt  of  a  third  person  is  held  to 
be  a  contract  of  suretyship.5 

cc.  Consideration.  —  The  general  principles  in  regard  to  the  consideration 
which  will  support  a  contract  of  suretyship  are  the  same  when  such  a  contract 
is  made  by  a  married  woman  as  in  other  cases.8    Accordingly,  in  any  case  of 


Mass.  271,  17  Am.  Rep.  86;  Williams  v.  Hay- 
ward,  117  Mass.  532. 

Michigan.  —  West  v.  Laraway,  28  Mich.  464  ; 
Kitchell  v.  Mudgett,  37  Mich.  81  ;  Fechheimer 
v.  Peirce,  70  Mich.  440 ;  Showman  v.  Lee,  79 
Mich.  653  ;  Three  Rivers  Nat.  Bank  v.  Gil- 
christ, 83  Mich.  253 ;  Schmidt  v.  Spencer,  87 
Mich.  121;  Fisk  v.  Mills,  104  Mich.  434; 
Feather  v.  Feather,  116  Mich.  384. 

1.  Contracts  of  Suretyship  Prohibited  — 
Georgia.  —  Mize  v.  Hawkins,  54  Ga.  500; 
Beatie  v.  Calhoun,  73  Ga.  269 ;  Villa  Rica 
Lumber  Co.  v.  Paratain,  92  Ga.  370 ;  Mickle- 
berry  v.  O'Neal,  98  Ga.  52 ;  Lewis  v.  Howell, 
98  Ga.  428;  Smith  v.  Hardman,  99  Ga.  381  ; 
Munroe  v.  Haas,  105  Ga.  468. 

Indiana.  —  Coats  v.  McKee,  26  Ind.  223 ; 
Dodge  v.  Kinzy,  101  Ind.  106;  Nixon  v.  White- 
ley,  etc.,  Co.,  120  Ind.  360;  Lackey  v.  Boruff, 
152  Ind.  371;  Field  v.  Noblett,  154  Ind.  357; 
Guy  v.  Liberenz,  (Ind.  1902)  65  N.  E.  Rep.  186. 

Kentucky. —  Stewart  v.  Barrow,  7  Bush 
(Ky.)  368 ;  Bidwell  v.  Robinson.  79  Ky.  29 ; 
Milburn  v.  Jackson,  (Ky.  1899)  52  S.  W.  Rep. 
949;  Deposit  Bank  v.  Stitt,  107  Ky.  49;  Postell 
v.  Crumbaugh,  (Ky.  1902)  66  S.  W.  Rep.  830. 

New  Jersey.  —  Seigman  v.  Streeter,  64  N.  J. 
L.  169. 

Pennsylvania.  —  Patrick  v.  Smith,  165  Pa.  St. 
525;  Wiltbank  v.  Tobler,  181  Pa.  St.  103;  Un- 
derwood's Estate,  s  Pa.  Co.  Ct.  621  ;  Mans- 
mann  v.  Cady,  9  Pa.  Co.  Ct.  54 ;  Kuhn  v. 
Ogilvie,  17  Pa.  Co.  Ct.  635  ;  Piatt  v.  Crawford, 
23  Pa.  Co.  Ct.  148:  McCrea  v.  Sisler,  23  Pa. 
Co.  Ct.  639 ;  Weigle  v.  Mercer,  1  Pa.  Super.  Ct. 
490,  38  W.  N.  C.  (Pa.)  171;  Henry  v.  Bigley, 
5  Pa.  Super.  Ct.  503 ;  Moyer  v.  Capp,  3  Pa. 
Dist.  392 ;  Buzby  Soap  Co.  v.  Phelps,  5  Pa. 
Dist.  756  ;  Bresline  v.  Boyle,  39  Leg.  Int.  (Pa.) 
264;  Cochran  v.  Garrettson,  1  Leg.  Gaz.  (Pa.) 
218. 

South  Carolina.- — Habenicht  v.  Rawls,  24  S. 
Car.  461,  58  Am.  Rep:  268;  Aultman,  etc.,  Co. 
v.  Gibert,  28  S.  Car.  303 ;  Sibley  v.  Parks,  28 
S.  Car.  607;  Gwynn  v.  Gwynn,  31  S.  Car.  482; 
Bailey  v.  Seymour,  42  S.  Car.  322 ;  Pittman  v. 
Raysor,  49  S.  Car.  469. 


2.  Suretyship  for  Husband  Prohibited — Ala- 
bama. —  Fry  v.  Hamner,  50  Ala.  52 ;  Schening 
v.  Cofer,  97  Ala.  726;  Hawkins  v.  Ross,  100 
Ala.  459  ;  McNeil  v.  Davis,  105  Ala.  657  ;  Elston 
v.  Comer,  108  Ala.  76  ;  Continental  Bank  v. 
Clarke,  117  Ala.  292. 

New  Hampshire.  —  Stokell  v.  Kimball,  59  N. 
H.  13;  Farmington  Nat.  Bank  v.  Buzzell,  60 
N.  H.  189;  Luther  v.  Cote,  61  N.  H.  129; 
Farnham  v.  Fox,  62  N.  H.  673  ;  Citizens  Nat. 
Bank  v.  Davis,  62  N.  H.  695  ;  Storrs,  etc.,  Co. 
v.  Wingate,  67  N.  H.  190;  lona  Sav.  Bank  v. 
Boynton,  69  N.  H.  77. 

In  West  Virginia  it  was  provided  by  the  Act 
of  1 89 1  that  no  married  woman  could  become 
the  security,  indorser,  or  guarantor  for  her 
husband,  but  this  provision  was  repealed  by  the 
Act  of  1893.  Wick  v.  Dawson,  42  W.  Va.  47. 
As  to  the  present  rule  in  West  Virginia  in  re- 
gard to  contracts  of  suretyship  by  married 
women,  see  supra,  this  subdivision,  aa.  Rule  in 
Equity. 

3.  Substance  and  Not  Form  of  Contract  Regarded. 

—  Vogel  v.  Leichner,  102  Ind.  55  ;  Orr  v.  White, 
106  Ind.  341.    See  also  the  title  Suretyship. 

4.  Benefit  of  Consideration — Indiana.  —  Vogel 
v.  Leichner,  102  Ind.  55;  Nixon  v.  Whitely, 
etc.,  Co.,  120  Ind.  360;  Crisman  v.  Leonard, 
126  Ind.  202:  Lackey  v.  Boruff,  152  Ind.  371; 
Field  v.  Noblett,  154  Ind.  357:  Guy  V.  Liberenz, 
(Ind.  1902)  65  N.  E.  Rep.  186;  Beidenkoff  v. 
Brazee.  28  Ind.  App.  648. 

Wife  Held  to  Be  Principal  and  Not  Surety.  — • 
Hull  v.  Sullivan,  63  Ga.  126;  Applegate  v. 
Taylor,  56  Miss.  685  :  Hitchkiss  v.  Lanphier,  9 
Pa.  Dist.  23.  See  also  McCollum  V.  Boughton, 
132  Mo.  601. 

Borrowing  Money  to  Give  to  Husband.  —  A 
married  woman  who  gives  a  mortgage  on  her 
separate  property  to  secure  money  borrowed  by 
her  is  the  principal  debtor,  though  she  bor- 
rowed the  money  for  the  purpose  of  giving  it 
to  her  husband.  Iona  Sav.  Bank  v.  Boynton, 
69  N.  H.  77. 

5.  See  supra,  this  section.  Mortgages  —  Debts 
Secured  —  Nature  of  Contract  —  Suretyship. 

6.  For  a  Full  Discussion  as  to  the  considera- 
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the  application  of  the  rule  that  a  married  woman,  by  becoming  a  surety  for 
the  debt  of  another,  can  bind  her  separate  estate  only  when  the  contract  is  for 
her  benefit  or  when  she  made  the  contract  with  the  intention  of  binding  her 
separate  estate,  it  is  clear  that,  in  the  absence  of  proof  of  such  intention,  it  is 
necessary  to  show  that  either  she  or  her  separate  estate  was  benefited  by  the 
contract.1  In  other  cases,  whether  the  power  to  contract  is  plenary  or  whether 
a  contract  of  suretyship  may  be  made  only  with  reference  to  and  on  the  faith 
and  credit  of  the  separate  estate,  a  consideration  moving  wholly  to  the 
principal  is  a  sufficient  consideration  for  the  promise  of  the  surety.2 

In  the  Case  of  an  Existing  Debt  a  new  consideration  is  necessary.  A  mere 
promise  to  pay  such  a  debt  will  not  operate  to  charge  the  separate  estate.3 

An  Extension  of  Time  for  the  payment  of  the  husband's  debt  is  a  sufficient 
consideration  to  support  the  wife's  contract  of  suretyship.4 

(18)  Promissory  Note.  —  A  promissory  note  being  one  of  the  most  common 
forms  of  a  contract  to  pay  money,  it  is  obvious  that  a  feme  covert  may,  by 
giving  her  promissory  note,  bind  or  charge  her  separate  estate.5 

(19)  Confession  of  Judgment.  —  It  has  been  held  that  a  confession  of  judg- 
ment by  a  married  woman  may  be  binding  upon  her  separate  estate,  if  founded 
upon  a  liability  for  which  her  separate  estate  might  be  charged.6 

(20)  Contract  for  Services.  —  A  married  woman  may  charge  her  separate 
estate  for  the  price  or  value  of  services  rendered  to  her,  where  her  promise  to 
pay  is  intended  to  create  such  a  charge,7  notwithstanding  the  fact  that  the 
services  were  those  which  her  husband  in  his  relation  as  such  may  be  deemed 
to  have  been  required  to  provide.8 


tion  in  contracts  of  suretyship,  see  the  title 
Suretyship. 

1.  Necessity  of  Personal  Benefit. —  Athol  Mach. 
Co.  v.  Fuller,  107  Mass.  437;  Yale  v.  Wheelock, 
109  Mass.  502;  De  Vries  v.  Conklin,  22  Mich. 
255;  Emery  v.  Lord,  26  Mich.  431.  And  see 
supra,  this  subdivision,  (a)  aa.  Rule  in  Equity. 

2.  Consideration  Moving  Wholly  to  Principal. — 
Holmes  v.  Williams,  69  111.  App.  114;  King  v. 
Hansing,  (Minn.  1903)  93  N.  W.  Rep.  307; 
McKell  v.  Merchants  Nat.  Bank,  62  Neb. 
608. 

3.  New  Consideration  Required  in  Case  of  Exist- 
ing Debt.  —  Hetherington  v.  Hixon,  46  Ala. 
297  ;  Harlem  River  Bank  v.  Meyer,  (C.  PI.  Gen. 
T.)  16  N.  Y.  Supp.  872:  Mitchell  v.  Miller, 
(Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.)  179. 

4.  Extension  of  Time. —  Smith  v.  Spaulding, 
40  Neb.  339. 

5.  Promissory  Note  —  Alabama.  —  Brame  v. 
McGee,  46  Ala.  170. 

Missouri.  —  Boatmen's  Sav.  Bank  v.  Collins, 
75  Mo.  280;  Davis  v.  Smith,  75  Mo.  219  ;  Morri- 
son v.  Thistle,  67  Mo.  596  ;  Metropolitan  Bank 
v.  Taylor,  62  Mo.  338,  53  Mo.  444;  Meyers  v. 
Van  Wagoner,  56  Mo.  115;  Lincoln  v.  Rowe,  51 
Mo.  571  ;  Kimm  v.  Weippert,  46  Mo.  532,  2 
Am.  Rep.  541  ;  Schafroth  v.  Ambs,  46  Mo.  114; 
Claflin  v.  Van  Wagoner,  32  Mo.  252;  White- 
sides  v.  Cannon,  23  Mo.  457 ;  Coats  v.  Robin- 
son, 10  Mo.  757;  Boatmen's  Sav.  Bank  v.  Mc- 
Mcnamy,  35  Mo.  App.  198. 

Nebraska.  —  Webb  v.  Hoselton,  4  Neb.  308, 
19  Am.  Rep.  638. 

New  York.  —  Cobine  v.  St.  John,  (Supm.  Ct. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  333. 

Ohio.  —  Williams  v.  Urmston,  35  Ohio  St. 
2<)6,  35  Am.  Rep.  611. 

Tennessee.  —  Cummings  v.  Irvin,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  153. 


And  see  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  168. 
Indorsement.  — Mathes  v.  Shank,  94  Ind.  501. 
Note  Executed  in  Blank.  —  A  married  woman 
may  be  bound  as  to  her  separate  estate  by  a 
promissory  note  executed  in  blank  by  her.  Mor- 
rison v.  Thistle,  67  Mo.  596. 

Liability  to  Accommodation  Indorser.  —  Scott 
v.  Otis,  25  Hun  (N.  Y.)  33. 

Provision  for  Attorney's  Fees.  —  It  is  compe- 
tent for  a  married  woman  to  bind  her  separate 
estate  by  an  undertaking  in  a  promissory  note 
to  pay  an  attorney's  fee  in  the  event  of  a  suit 
being  necessary  to  collect  it.  Cummings  v. 
Irwin,  (Tenn.  Ch.  1900)  59  S.  W.  Rep.  153. 

Under  the  South  Carolina  Statute  the  rule  is 
contrary  to  that  stated  in  the  text.  Singluff  v. 
Tindal.  40  S.  Car.  504. 

6.  Confession  of  Judgment.  —  Travis  v.  Willis, 
55  Miss.  564;  Palen  v.  Starr,  7  Hun  (N.  Y.) 
422;  Abell  v.  Chaffee,  154  Pa.  St.  254;  McNeal 
v.  McNeal,  161  Pa.  St.  109;  McCormick  v.  Bot- 
torf,  155  Pa.  St.  331  ;  Baldes  v.  Maloy,  5  Pa. 
Co.  Ct.  493  ;  Singer  Mfg.  Co.  v.  Baker,  2  Pa.  Co. 
Ct.  118;  Howe  Sewing  Mach.  Co.  -'.  Larimer,  5 
Pa.  Co.  Ct.  660.  And  see  the  title  Judgments 
and  Decrees,  vol.  17,  p.  766.  But  compare 
Keiker  v.  Helfricker,  42  Pa.  St.  325  ;  McCowan 
v.  Heiser,  4  Pa.  Co.  Ct.  609  :  Mingle  v.  Murray, 
6  Pa.  Co.  Ct.  81;  Singer  Mfg.  Co.  v.  Cole,  11 
Pa.  Co.  Ct.  214;  Second  Popular  Bldg.  Assoc.  v. 
Johnson,  1 1  Pa.  Co.  Ct.  463  ;  Glyde  v.  Keister, 
32  Pa.  St.  85  ;  Richel  v.  Munn,  2  Pa.  Co.  Ct. 
267;  Shaw  v.  Dickey,  3  Pa.  Co.  Ct.  152. 

7.  Agreement  to  Pay  for  Services  in  Procuring 
a  Loan. —  Patrick  v.  Littell,  36  Ohio  St.  79,  38 
Am.  Rep.  552. 

8.  Services  Which  Husband  Might  Be  Required 
to  Provide. —  Miller  v.  Richardson,  88  Hun  (N. 
Y.)  49- 

421  Volume  XXV. 


Wife's  Rights  and  Liabilities     SEPARA  TE  PROPERTY 


as  to  Separate  Estate. 


(21)  Employment  of  Attorney.  —  The  separate  estate  of  a  married  woman 
may  be  held  liable  for  her  debt  for  professional  services  rendered  by  an  attor- 
ney employed  by  her.1 

(22)  Stockholder  s  Liability.  —  It  has  been  asserted  that  the  separate  prop- 
erty of  married  women  who  own  stock  in  a  corporation  may  be  subjected  to 
the  statutory  liability  for  debts  of  the  corporation. a 

(23)  Grant  of  Annuity.  — A  married  woman  may  bind  her  separate  estate 
by  a  grant  of  an  annuity.3 

r.  Nature  of  Charge  on  Separate  Estate.  —  The  right  of  a  creditor 
of  a  married  woman  to  have  his  debt  satisfied  out  of  her  separate  property  by 
means  of  a  proceeding  in  equity  is  not  a  lien  nor,  strictly  speaking,  a  charge 
upon  the  property,  nor  does  it  bind  the  married  woman  personally.  All  that 
can  be  said  of  it  is  that  it  is  an  anomalous  obligation,  binding  neither  her  nor 
her  estate,  general  or  separate,  but  only  constituting  a  foundation  for  a  pro- 
ceeding in  equity,  by  which  her  separate  property  may  be  subjected  to  its 
payment,  and  until  a  decree  to  that  effect  is  rendered  it  is  neither  a  lien  nor  a 
charge  upon  the  estate.  If  she  own,  in  addition  to  her  separate  property, 
other  property  in  which  she  has  no  separate  estate,  even  where  a  court  of 
equity  enforces  payment  of  the  obligation  out  of  the  separate  estate,  it  will 
not,  for  any  deficiency  of  the  separate  estate,  allow  a  resort  to  her  other 
property.* 

5.  To  Bind  Separate  Estate  by  Conduct  —  a.  Liability  for  Torts.  —  It  is 

a  general  rule  that,  independently  of  statute,  the  separate  estate  of  a  married 
woman  is  not  liable  for  torts  committed  by  her,  but  this  rule  has  been  abro- 
gated to  a  great  extent  by  the  statutes  which  give  to  married  women  the  right 
to  hold,  manage,  and  dispose  of  their  property.5 


1.  Employment  of  Attorney  —  England.  — 
Murray  v.  Barlee,  3  Myl.  &  K.  209. 

Arkansas.  —  Oswalt  v.  Moore,  19  Ark.  257. 
Connecticut.  —  Thresher  v.  Barry,  69  Conn. 
470. 

Kentucky.  —  Coleman  v.  Wooley,  10  B.  Mon. 
(Ky.)  320 ;  McKee  v.  Sypert,  6  Ky.  L.  Rep. 
5i9. 

Mississippi-  —  Travis  v.  Willis,  55  Miss.  566; 
Porter  v.  Haley,  55  Miss.  66,  30  Am.  Rep.  502. 
Missouri.  —  Crawford  v.  Love,  10  Mo.  App. 

S83. 

New  York.  —  Owen  v.  Griftin,  2  Hun  (N.  Y.) 
670. 

Wisconsin.  —  Leonard  v.  Rogan,  20  Wis.  540. 

Compare  Lee  v.  Winston,  68  Ala.  402  ;  Put- 
nam v.  Tennyson,  50  Ind.  459 ;  Fitzgerald  v. 
McCarty,  55  Iowa  702.  And  see  the  title  At- 
torney and  Client,  vol.  3,  p.  416. 

The  Woman  Must  Have  Agreed  to  Pay  and  the 
attorney  must  have  looked  to  her  for  payment. 
Pfirshing  v.  Falsh,  87  111.  260. 

2.  Stockholder's  Liability.  —  In  re  Hughes, 
(1898)  1  Ch.  529,  67  L.  J.  Ch.  279;  Matter  of 
Reciprocity  Bank,  22  N.  Y.  9,  affirming  29  Barb. 
(N.  Y.)  369,  17  How.  Pr.  (N.  Y.)  323. 

3.  Grant  of  Annuity, —  Power  v.  Bailey,  1 
Ball.  &  B.  49. 

4.  Nature  of  Charge. —  Davis  v.  Smith,  75  Mo. 
219;  Boatmen's  Sav.  Bank  v.  McMenamy,  35 
Mo.  App.  198.  See  also  Western  Nat.  Bank  v. 
National  Union  Bank,  91  Md.  613. 

The  Debts  of  a  Married  Woman  Are  Not  a  Lien 
upon  her  separate  estate  until  made  a  lien  by  a 
decree  of  a  court  of  equity,  and  the  lien  then 
existing  is  by  virtue  of  the  decree.  Armstrong 
v.  Ross,  20  N.  J.  Eq.  109. 
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The  Creditors  of  a  Feme  Covert  Have  No  Pri- 
ority over  Each  Other  unless  it  be  acquired  by 
superior  diligence  in  proceeding  to  obtain  satis- 
faction or  by  some  specific  means  specially  cre- 
ated for  that  purpose.  Yale  v.  Dederer,  18  N. 
Y.  265,  72  Am.  Dec.  503,  reversing  21  Barb.  (N. 
Y.)  286. 

Debt  Will  Be  Enforced  as  a  Mere  Charge.  — 

Webster  v.  Helm,  93  Tenn.  322. 
Debt  Will  Be  Enforced  as  a  Lien.  —  Gardner  v. 

Gardner,  22  Wend.  (N.  Y.)  526,  7  Paige  (N. 
Y.)  112. 

Debts   Regarded   as   Equitable  Liens.  —  The 

debts  charged  on  the  estate  constitute,  as  be- 
tween the  parties,  equitable  liens,  and  are  en- 
forced as  being  somewhat  in  the  nature  of  equi- 
table  mortgages.    Hall   v.   Eccleston,   37  Md. 

510. 

5.  Liability  for  Torts.  —  See  the  title  Hus- 
band and  Wife,  vol..  15,  p.  899  et  seq.  See 
also  the  following  cases : 

Liability  for  Fraud. —  Vaughan  v.  Vander- 
stegen,  2  Drew.  363  ;  Patterson  v.  Lawrence,  90 
111.  174,  32  Am.  Rep.  22. 

Torts  of  Wife's  Agent. —  Quarg  v.  Scher,  136 
Cal.  406  ;  Jansen  v.  Varnum,  89  111.  100:  Matney 
v.  Ferrill.  100  Ky.  361  ;  Duflon  v.  Powers, 
(Brooklyn  City  Ct.  Spec.  T.)  14  Abb.  Pr.  N.  S. 
(N.  Y.)  391;  Flesh  v.  Lindsay,  115  Mo.  1,  37 
Am.  St.  Rep.  374. 

Injuries  by  Vicious  Dog.  —  Bundschuh  v. 
Mayer,  81  Hun  (N.  Y.)  mi.  But  see  Valentine 
v.  Cole,  (Buffalo  Super.  Ct.  Gen.  T.)  1  N.  Y.  St. 
Rep.  719. 

^  Husband's  Dog  Harbored  by  Wife.  —  Hugron  v. 

Statton,  18  Quebec  Super.  Ct.  200;  Quilty  v. 
Battie,  61  Hun  (N.  Y.)  164. 
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b.  Binding  Separate  Estate  by  Estoppel  —  Estoppel  by  contract.  —  At 
common  law  a  married  woman  could  not  be  estopped  by  contract  because  she 
was  incapable  of  making  a  contract,1  but  this  rule  has  been  changed  by  the 
modern  statutes  giving  married  women  the  power  to  make  contracts,3  and  in 
some  jurisdictions  the  statutes  expressly  provide  that  married  women  shall  be 
bound  by  estoppel  like  other  persons.3  But  in  no  case  is  a  married  woman 
estopped  by  a  contract  which  she  had  no  power  to  make.4 

Estoppel  by  Tort.  —  The  rule  is  well  settled  that  a  married  woman  may  be 
estopped  by  her  frauds,  misrepresentations,  or  other  wrongful  conduct  whereby 
another  person  has  been  influenced  to  act  to  his  injury,  whether  in  the 
performance  of  a  void  contract  or  otherwise.5 

6.  Restraints  on  Anticipation  and  Alienation  —  a.  Origin. — When  once  it 
was  established  that  the  estate  of  a  married  woman  was  to  be  so  far  enjoyed 
by  her  as  a  feme  sole  as  to  bring  with  it  all  the  incidents  of  property,  and  that 
she  might  therefore  dispose  of  it  as  a  feme  sole  might  do,  it  was  found  that  to 
secure  to  her  the  desired  protection  it  was  necessary  to  qualify  and  fetter  the 
gift  of  her  separate  estate  by  prohibiting  anticipation.6  The  introduction  of 
such  restraints  is  of  comparatively  modern  origin,  and  is  said  to  have  originated 
with  Lord  Thurlow  in  a  case  in  which  he  was  trustee.7 

Now  a  Settled  Principle  of  Equity.  —  The  example  set  by  Lord  Thurlow  was 
followed  by  subsequent  conveyancers,  and  was  recognized  by  the  courts  of 
equity  until  the  power  of  such  courts  to  impose  such  restraints  grew  into  an 
established  principle.8 


1.  Estoppel  by  Contract  —  Rule  at  Common  Law. 

—  See  the  title  Husband  and  Wife,  vol.  is, 
P-  799- 

2.  Common-law  Rule  Abrogated  by  Statute.  — 

Wilder  v.  Wilder,  89  Ala.  414,  18  Am.  St.  Rep. 
130;  Vincent  v.  Walker,  93  Ala.  168;  Stacey  v. 
Walter,  125  Ala.  291  ;  McVey  v.  Cantrell,  70  N. 
Y.  295,  26  Am.  Rep.  605  ;  Dingens  v.  Clancey. 
67  Barb.  (N.  Y.)  566.  See  also  the  title  Hus- 
band and  Wife,  vol.  15,  p.  800. 

The  doctrine  of  estoppel  cannot  be  so  used 
as  to  enable  a  married  woman  to  deprive  her- 
self of  income  settled  to  her  separate  use  with 
restraint  on  anticipation.  Bateman  v.  Faber, 
(1898)  1  Ch.  144. 

Estoppel  to  Deny  Vendor's  Lien.  —  Chilton  v. 
Braiden,  2  Black  (U.  S.)  458  ;  Perry  v.  Roberts, 
30  Ind.  244,  95  Am.  Dec.  689  ;  Adams  Feeder, 
( Ky.  1897)  41  S.  W.  Rep.  275;  Bybee  v. 
Smith,  88  Ky.  648 ;  Cashman  v.  Henry,  75  N. 
Y.  103,  31  Am.  Rep.  437;  Kent  v.  Gerhard,  12 
R.  I.  92,  34  Am.  Rep.  612;  Jackson  v.  Rutledge, 
3  Lea  (Tenn.)  626,  31  Am.  Rep.  655. 

Estoppel  by  Acts  of  Husband  as  Agent.  — 
Brooks  v.  Shelton,  54  Miss.  354 ;  Dillaye  v. 
Beer,  3  Thomp.  &  C.  (N.  Y.)  218;  Bodine  v. 
Killeen,  53  N.  Y.  93  ;  Johnson  v.  Ehrman  Brew- 
ing Co..  66  N.  Y.  App.  Div.  103;  Early  v.  Wil- 
son, 31  Neb.  458;  Laing  v.  Evans,  (Neb.  1902) 
90  N.  W.  Rep.  246  ;  Grant  v.  Ricker,  56  S.  Car. 
476;  Pahmeyer  v.  Meyer,  (Tenn.  Ch.  1899)  53 
S.  W.  Rep.  982.  Compare  Russell  v.  Peavy,  131 
Ala.  563 ;  McClain  v.  Abshire,  72  Mo.  App. 
390. 

3.  Married  Women  Subject  to  Estoppel  by  Ex- 
press Provision. —  Morgan  v.  Hoadley,  156  Ind. 
320  :  Bragg  v.  Lamport,  38  C.  C.  A.  467. 

4.  No  Estoppel  by  Void  Contract.  —  Solomon  v. 
Garland,  2  Mackey  (D.  C.)  113;  Leschen  v. 
Guy,  149  Ind.  17;  Guy  v.  Liberenz,  (Ind.  1902) 
65  N.  E.  Rep.  189;  Pittman  v.  Raysor,  49  S. 
Car.  469;  Gwynn  v.  Gwynn,  31  S.  Car.  482. 


5.  Estoppel  by  Tort.  —  See  the  title  Husband 
and  Wife,  vol.  15,  p.  799. 

Estoppel  by  Silence  —  Dotterer  v.  Pike,  60 
Ga.  29. 

Where  property  is  given  by  a  husband  to  his 
wife,  but  is  left  in  his  possession  until  his  death, 
and  she  never  lays  claim  to  it  and  there  is  noth- 
ing to  indicate  her  ownership  or  claim,  she  is 
estopped  to  claim  such  property  after  it  comes 
into  the  possession  of  her  husband's  executor. 
Ives  v.  Striker,  69  N.  Y.  App.  Div.  601. 

By  Husband's  Claim  to  Property.  —  But  the  fact 
that  a  husband  speaks  of  the  wife's  property 
as  his  own  does  not  estop  her  to  claim  the  prop- 
erty as  her  own  when  seized  for  his  debts. 
Reed  v.  Kimsey,  98  111.  App.  364. 

Fraud  of  Husband.  —  Chisholm  v.  Eisenhuth, 
69  N.  Y.  App.  Div.  134;  Porter  v.  Mount,  45 
Barb.  (N.  Y.)  422. 

Fraud  of  Agent.  —  Where  a  husband  is  al- 
lowed to  act  as  his  wife's  agent  she  is  not 
bound  by  his  acts  in  fraud  of  the  relationship 
and  she  is  not  estopped  to  deny  his  agency  as 
to  acts  beyond  the  scope  thereof.  Campbell  v. 
Fillmore,  13  Colo.  App.  503. 

Injury  an  Essential  Element.  —  Guy  v.  Liber- 
enz, (Ind.  1902)  65  N.  E.  Rep.  186. 

6.  Restraints  on  Anticipation  and  Alienation  — 
Origin.  —  Tullett  v.  Armstrong,  4  Myl.  &  C. 
392. 

7.  Of  Modern  Origin. —  Hood  Barrs  v.  Henot. 
(1896)  A.  C.  174;  Jackson  v.  Hobhouse,  2 
Meriv.  487;  Parkes  v.  White,  u  Ves.  Jr.  221. 

The  necessity  of  some  such  restraint  was  em- 
phasized by  the  decisions  of  Hulme  v.  Tenant. 
1  Bro.  C.  C.  16,  and  Pybus  v.  Smith,  3  Bro.  C. 
C.  340.  Lord  Thurlow  inserted  in  the  settle- 
ment the  words  "  and  not  by  anticipation,"  and 
these  have  been  ever  since  the  most  usual  words 
to  effect  the  purpose. 

8.  Settled  Principle  of  Equity.  Chassaing  v. 
Parsonage,  5  Ves.  Jr.  17,  note  ;  Sperling  v.  Rock- 
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Anticipation  and  Alienation  the  Same  Thing.  —  It  has  been  held  that  there  is  no 
difference  between  anticipation  and  alienation.1 

b.  Words  Necessary  to  Create.  —  Neither  the  words  "without  antici- 
pation "  nor  any  other  particular  form  of  words  are  necessary  to  restrain  a 
married  woman  from  alienating  property  settled  to  her  separate  use.  The 
question  in  each  case  is  purely  one  of  intention  as  manifested  by  the  will  or 
deed  or  other  instrument  settling  the  estate  upon  the  married  woman,  and 
any  words  clearly  indicating  that  intention  are  sufficient.3  If,  after  a  fair 
construction  of  the  whole  instrument,  the  power  of  disposition  be  not  inci- 
dental with  the  plan  and  scheme  of  the  settlement,  and  the  exercise  of  the 
power  would  defeat  the  plain  intent  of  the  instrument,  it  must  be  considered 
as  much  forbidden  as  if  expressly  denied.3 

Prohibition  Implied  in  Power  Given.  —  Upon  the  question  how  far  a  married 
woman  is  restrained  by  the  prohibition  implied  in  the  power  to  dispose  of  her 
separate  estate  in  one  particular  mode,  there  has  been  considerable  diversity 
of  opinion.  It  has  been  held  that  the  granting  of  such  power  is  an  implied 
prohibition  to  dispose  of  the  separate  estate  in  any  other  mode.*  The  decided 
weight  of  English  authorities,  however,  seems  to  be  opposed  to  this  view  and 
to  favor  the  doctrine  that  the  granting  of  one  mode  of  disposition  is  not  to 
be  construed  as  in  any  manner  limiting  the  power  of  the  wife  to  dispose  of 
her  separate  estate  in  any  manner  she  pleases.5  Eminent  judges  have,  however, 
regretted  the  fact  that  the  law  seems  to  be  settled  the  way  it  is.6  The  weight 
of  the  authority  in  the  United  States  coincides  with  that  in  England,  but  there 
are  a  few  states  which  have  adopted  the  rule  favored  by  Lords  Thurlow  and 
Elclon.7 


fort,  8  Ves.  Jr.  164;  Jones  v.  Harris,  9  Ves.  Jr. 
494;  Brandon  v.  Robinson,  18  Ves.  Jr.  429; 
Sockett  v.  Wray,  4  Bro.  C.  C.  483  ;  Jodrell  v. 
Jodrell,  9  Beav.  59 ;  Barton  v.  Briscoe,  1  Jac. 
606 ;  Newman  v.  Cartony,  3  Bro.  C.  C.  346, 
note  ;  Ellis  v.  Atkinson,  3  Bro.  C.  C.  565  ;  Wood- 
meston  v.  Walker,  2  Russ.  &  M.  206  ;  Baker  v. 
Bradley,  7  De  G.  M.  &  G.  597  ;  Steinmetz's  Es- 
tate, 3  Pa.  Dist.  440. 

1.  Anticipation  and  Alienation  the  Same  Thing. 
—  In  re  Croughton,  8  Ch.  D.  460. 

2.  Words  Necessary  to  Create.  —  Matter  of 
Ross,  1  Sim.  N.  S.  196 ;  Massey  v.  Parker,  2 
Myl.  &  K.  183;  Field  v.  Evans,  15  Sim.  375; 
Armitage  v.  Coates,  35  Beav.  1  ;  Baker  v.  New- 
ton, 2  Beav.  112;  Brown  v.  Bamford,  1  Phil. 
620 ;  Baker  v.  Bradley,  7  De  G.  M.  &  G.  597  ; 
In  re  Grey,  34  Ch.  D.  712;  In  re  Bown,  27  Ch. 
D.  412;  In  re  Lavender,  (1898)  1  Ir.  175;  In  re 
Tippett,  37  Ch.  D.  444  ;  Moore  v.  Moore,  1  Coll. 
Ch.  Cas.  54 ;  Baggett  v.  Meux,  1  Coll.  Ch.  Cas. 
138;  Spring  v.  Pride,  10  Jur.  N.  S.  646;  White 
v.  Herrick,  21  W.  R.  454. 

3.  Implied  Restraint.  —  Averett  v.  Lipscombe, 
76  Va.  404  :  Greensboro  Bank  v.  Chambers,  30 
Gratt.  (Va.)  202,  32  Am.  Rep.  661  ;  Ropp  v. 
Minor,  33  Gratt.  (Va.)  97;  Nixon  v.  Rose,  12 
Gratt.  (Va.)  425  ;  Dezendorf  v.  Humphreys,  95 
Va.  473. 

For  cases  in  which  the  words  used  were  not 
sufficient  to  establish  a  restraint,  see  Wagstaff 
v.  Smith,  9  Ves.  Jr.  520;  Parkes  v.  White,  11 
Ves.  Jr.  222  ;  Witts  v.  Dawkins,  12  Ves.  Jr.  501  ; 
Sturgis  v.  Corp,  13  Ves.  Jr.  190;  Browne  v. 
Like,  14  Ves.  Jr.  302;  Acton  v.  White,  1  Sim. 
&  St.  429:  Matter  of  Ross,  1  Sim.  N.  S.  196; 
Medley  Horton,  14  Sim.  222;  Newton  v. 
Reid,  4  Sim.  141  ;  Ellis  v.  Atkinson,  3  Bro.  C. 
C.  561;  ;  Alexander  v.  Young,  6  Hare  393  ;  In  re 
Fearon,'  45  W.  R.  232;  In  re  Teague,  L.  R.  10 
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Eq.  564 ;   In  re  Cunynghame,  L.   R.    11  Eq. 

324. 

4.  Prohibition    Implied    in  Power   Given.  — 

Caverley  v.  Dudley,  3  Atk.  541  ;  Sockett  v. 
Wray,  4  Bro.  C.  C.  483  ;  Hyde  v.  Price,  3  Ves. 
Jr.  437  ;  Milnes  v.  Busk,  2  Ves.  Jr.  488  ;  Whist- 
ler v.  Newman,  4  Ves.  Jr.  129;  Mores  v.  Huish, 
5  Ves.  Jr.  692  (overruled  in  Essex  v.  Atkins, 
14  Ves.  Jr.  542)  ;  Hovey  v.  Blakeman,  cited  in 
Wagstaff  v.  Smith,  9  Ves.  Jr.  524,  but  overruled 
in  Sturgis  v.  Corp,  13  Ves.  Jr.  190. 

5.  The  Prevailing  English  View.  —  Parkes  v. 
White,  11  Ves.  Jr.  222;  Witts  v.  Dawkins,  12 
Ves.  Jr.  501  ;  Sturgis  v.  Corp,  13  Ves.  Jr.  190; 
Browne  v.  Like,  14  Ves.  Jr.  302  ;  Grigby  v.  Cox, 

1  Ves.  517;  Pybus  v.  Smith,  1  Ves.  Jr.  189; 
Acton  v.  White,  1  Sim.  &  St.  429 ;  Tullett  v. 
Armstrong,  4  Beav.  319;  Standford  v.  Marshall, 

2  Atk.  68 ;  Newman  v.  Cartony,  3  Bro.  C.  C. 
346,  note ;  Clarke  v.  Pistor,  3  Bro.  C.  C.  346, 
note ;  Ellis  v.  Atkinson,  3  Bro.  C.  C.  565 ; 
Sperling  v.  Rochfort,  8  Ves.  Jr.  164. 

6.  The  Doctrine  Criticised. —  Ellis  v.  Atkinson, 

3  Bro.  C.  C.  347,  note  ;  Pybus  v.  Smith,  3  Bro.  C. 
C.  340,  1  Ves.  Jr.  189;  Sperling  v.  Rochfort,  8 
Ves.  Jr.  164;  Jones  v.  Harris,  9  Ves.  Jr.  497; 
Parkes  v.  White,  11  Ves.  Jr.  221. 

7.  Rule  in  United  States  —  Mississippi.  — 
Doty  v.  Mitchell,  9  Smed  &  M.  (Miss.)  435  ; 
Montgomery  v.  Agricultural  Bank,  10  Smed.  & 
M.  (Miss.)  567  ;  Armstrong  v.  Stovall,  26  Miss. 
275- 

Pennsylvania.  —  Lancaster  v.  Dolan,  1  Rawle 
(Pa.)  231,  18  Am.  Dec.  625;  Wallace  v.  Cos- 
ton,  9  Watts  (Pa.)  137;  Thomas  v.  Folwell,  2 
Whart.  (Pa.)  11,  30  Am.  Dec.  230;  Stahl  v. 
Crouse,  1  Pa.  St.  in;  Rogers  v.  Smith,  4  Pa. 
St.  93  ;  Wright  v.  Brown,  44  Pa.  St.  224  ;  Wells 
v.  McCall,  64  Pa.  St.  207. 

Rhode  Island.  —  Metcalf  v.  Cook,  2  R.  I.  355. 
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c.  Effect  of  Restraint  —  (i)  In  General.  —  The  ordinary  effect  of  a 
clause  against  anticipation  or  alienation  is  to  disable  the  married  woman  during 
coverture  from  making  a  sale,  mortgage,  charge,  or  incumbrance  to  take  effect 
against  the  separate  estate  during  her  life  or  during  coverture.1 

As  Affecting  Annuity.  —  It  seems  that  a  restraint  on  anticipation  as  applied  to 
an  annuity  will  prevent  an  annuitant  from  getting  all  the  future  payments  of 
the  annuity  at  once.2 

No  Difference  as  Between  Income-bearing  Fund  and  Cash.  —  The  question  whether  the 
restraint  on  anticipation  is  effectual  does  not  depend  on  the  question  whether 
it  is  a  gift  of  an  income-bearing  fund  or  of  a  sum  of  cash,  but  on  the  question 
whether  the  testator  has  or  has  not  shown  an  intention  that  the  trustees  should 
keep  the  investment  and  pay  the  income  to  the  married  woman.3 

Applies  to  Estates  in  Fee  as  to  Life  Estates.  —  The  doctrine  also  applies  to  an  estate 
in  fee  as  well  as  to  a  life  estate,  and  there  is  no  distinction  between  personal 
estate  producing  income  and  real  estate  producing  rent.4 

Does  Not  Extend  to  Accrued  Income.  —  The  clause  against  anticipation  does  not 
apply  to  an  assignment  of  income  after  it  becomes  due;  hence  judgment 
creditors  have  been  allowed  to  enforce  their  judgments  against  income  which 
had  accrued  and  was  due  at  or  before  the  date  of  the  judgment.5 

Lien  for  Purchase  Money.  —  The  restraint  against  alienation  does  not  prevent 
the  attaching  of  a  lien  for  purchase  money.* 

( 2 )  When  Feme  Is  Discovert.  —  What  is  the  effect  of  such  restraint  imposed 
on  a  woman  while  sole  or  when  she  becomes  discovert,  and  whether  or  not 
the  clause  operates  on  subsequent  coverture,  are  questions  on  which  there  has 
been  considerable  diversity  of  opinion.  It  was  at  one  time  held  that  if  prop- 
erty was  settled  on  a  feme  sole  with  a  restraint  against  anticipation  or  aliena- 
tion during  coverture,  the  feme  sole  being  siti  juris  and  having  the  jus  dis- 
ponendi  was  entitled  to  an  absolute  interest  in  the  property  unaffected  by  a 
subsequent  coverture  ;  7  and,  further,  that  when  the  coverture  ceased  by  the 

Tennessee.  —  Morgan    v.     Elam,    4    Yerg.  788.    See  also  Claydon  v.  Finch,  L.  R.  15  Eq. 

(Tenn.)  375;  Marshall  v.  Stephens,  8  Humph.  266;  Harnett  v.  Macdougall,  8  Beav.  187;  Pem- 

(Tenn.)  159,  47  Am.  Dec.  601;  Litton  v.  Bald-  berton  v.  M'Gill,   1   Drew.  &  Sm.  268;  In  re 

win,  8  Humph.  (Tenn.)  209,  47  Am.  Dec.  605;  Brettle,  33  L.  J.  Ch.  471  ;  Rowley  v.  Unwin,  2 

Ware  v.  Sharp,  1  Swan  (Tenn.)  489;  Kirby  v.  Kay  &  J.  138. 

Miller,  4  Coldw.  (Tenn.)  4.  In  Loftus  v.  Heriot,  (1895)  2  Q.  B.  212,  it 

See  also  supra,  this  section,  4.  Power  to  Bind  was  held  that  a  judgment  against  a  married 

Separate  Estate  by  Contract  —  Equitable  Doc-  woman  could  not  be  enforced  by  the  appoint- 

trine  —  Extent  of  Power.  ment  of  a  receiver  of  arrears  of  separate  in- 

In  Pacific  National  Bank  v.  Windram,  133  come  in  the  hands  of  her  trustee,  although  such 

Mass.  175,  it  was  held  that  a  married  woman  arrears  had  become  due  and  payable  before  the 

could  not  settle  an  estate  on  herself  in  trust  by  date  of  the  judgment. 

a  conveyance  restraining  the  power  of  alienat-  In  Barnett  v.  Howard,  (1900)  2  Q.  B.  784,  it 

ing  the  income  by  anticipation,  and  that  her  was  held  that  the  income  of  separate  property 

creditors'  rights  were  not  restricted  by  such  restrained  against  anticipation,  though  paid  into 

a  limitation.  the  hands  of  a  married  woman  after  the  termi- 

1.  Effect  of  Such  Restraint. —  Baggett  v.  nation  of  the  coverture,  was  not,  since  the 
Meux,  1  Coll.  Ch.  Cas.  138;  In  re  Ellis,  L.  R.  17  Married  Women's  Property  Act  of  1893,  avail- 
Eq.  409.  able  to   satisfy   an   obligation   arising  out  of 

2.  As  Affecting  Annuity.  —  In  rc  Ellis.  L.  R.  a  contract  entered  into  by  her  during  the 
17  Eq.  412.  coverture. 

3.  No  Difference  as  Between  Income-bearing  In  Cooper  v.  Macdonald,  7  Ch.  D.  288,  it  was 
Fund  and  Cash.  —  In  re  Bown,  27  Ch.  D.  4:1  ;  held  that  where  the  wife  was  not  prevented  by 
In  re  Croughton,  8  Ch.  D.  460,  disapproving  the  restraint  on  anticipation  from  barring  an 
In  re  Ellis,  L.  R.  17  Eq.  409,  and  questioning  In  entail  and  acquiring  the  equitable  fee,  she  had 
re  Clarke,  21  Ch.  D.  748.  power  to  defeat  her  husband's  right  to  curtesy 

4.  Applies  to  Estates  in  Fee  as  to  Life  Estates.  by  devising  the  estate. 

—  In  re  Ellis,  L.  R.  17  Eq.  413;  Baggett  v.  6.  Lien  for  Purchase  Money.  —  Cox  v.  Wood, 

Meux,  1  Coll.  Ch.  Cas.  138;  Tullett  v.  Arm-  20  Ind.  54. 

strong,  4  Myl.  &  C.  392.  7.  When  Feme  Is  Discovert.  —  Woodmeston  v. 

5.  Does  Not  Extend  to  Accrued  Income.  —  Walker,  2  Russ.  &  M.  197;  Brown  v.  Pocock,  2 
Hood  Rarrs  v.  Heriot,  (1896)  A.  C.  174,  over-  Russ.  &  M.  210;  Newton  v.  Reid.  4  Sim.  141; 
ruling  Hood  Barrs  v.  Cathcart,  (1894)  2  Q.  B.  Massey  v.  Parker,  2  Myl.  &  K.  183.  See  also 
SS9,  and  Pillers  v.  Edwards,  71   L\  T.  N.  S.  Davies  v.  Thornycroft,  6  Sim.  420;  Johnson  v. 
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death  of  the  husband,  the  wife  was  likewise  entitled  to  the  absolute  disposal 
of  the  estate,  unaffected  by  a  subsequent  coverture.1 

The  Later  View.  —  But  after  much  discussion  these  views  were  repudiated, 
and  it  was  finally  settled  that,  although  the  restraint  on  alienation  was  annexed 
to  a  separate  estate  only  and  had  its  existence  only  during  coverture,  still 
while  the  woman  was  discovert  the  separate  estate  was  suspended  and  capable 
of  arising  on  marriage,  subject  to  whatever  restraints  may  be  annexed  to  the 
estate  when  created.2 

Remaining  Separate  Estate  After  Discoverture.  —  It  has  even  been  held  that  the 
attributes  of  separate  estate  may  attach  to  property  after  the  wife  becomes 
discovert  so  as  to  render  her  unable  to  charge  such  property  with  her  contract 
obligations.3 

d.  Removal  of  Restraint.  —  The  Conveyancing  and  Law  of  Property 
Act  of  1 88 1  provided  that  "notwithstanding  that  a  married  woman  is 
restrained  from  anticipation,  the  court  may,  if  it  thinks  fit,  where  it  appears 
to  the  court  to  be  for  her  benefit,  by  judgment  or  order,  with  her  consent,  bind 
her  interest  in  any  property."  Under  the  authority  thus  given,  the  court  has 
in  many  instances  removed  the  restraint  on  anticipation  to  enable  a  married 
woman  to  pay  off  a  mortgage,  or  to  relieve  herself  from  pressing  debts,  or 
for  other  reasons  which  appeared  sufficient  to  justify  an  interference  with  the 
powers  of  settlors.4  The  court,  however,  has  a  discretion  under  the  act 
whether  it  will  make  the  order  or  not,  even  though  satisfied  that  it  will  be 
for  the  woman's  benefit.  The  discretion  is  to  be  exercised  not  indiscriminately, 
but  with  great  caution  and  only  where  a  strong  case  is  made  for  it.5 

Not  to  Be  Evaded  by  Fraud.  —  A  married  woman  is  not  bound  by  a  charge  on 
her  separate  estate  fraudulently  created  by  her  in  favor  of  the  mortgagee  who 
had  no  notice  of  such  restraint  6 

e.  Restraints  Void  as  Perpetuities.  —  A  clause  restraining  anticipa- 
tion must  not  be  obnoxious  to  the  rule  against  perpetuities.7 


Freeth,  6  Sim.  423,  note ;  Benson  v.  Benson,  6 
Sim.  126;  Beable  v.  Dodd,  1  T.  R.  193;  Carle- 
ton  v.  Dorset,  2  Vern.  17;  Bennet  v.  Davis,  2 
P.  Wms.  316;  Strathmore  v.  Bowes,  1  Ves.  Jr. 
22  ;  Acton  v.  White,  1  Sim.  &  St.  429  ;  Simson 
v.  Jones,  2  Russ.  &  M.  365  ;  Anderson  v.  Ander- 
son, 2  Myl.  &  K.  427. 

1.  Barton  v.  Briscoe,  1  Jac.  606 ;  Jones  v. 
Salter,  2  Russ.  &  M.  208 ;  Malcolm  v.  O'Calla- 
ghan,  s  L.  J.  Ch.  137. 

2.  The  Later  View.  - —  Tullett  v.  Armstrong,  1 
Beav.  1,  affirmed  4  Myl.  &  C.  392  ;  In  re  Gaffee, 

1  Macn.  &  G.  541  ;  Pelton  v.  Harrison,  (  1891) 

2  Q.  B.  422 ;  Newlands  v.  Paynter,  4  Myl.  & 
C.  408  ;  Stroud  v.  Edwards,  77  L.  T.  N.  S. 
280;  In  re  Molyneux,  Ir.  R.  6  Eq.  411;  Hawkes 
v.  Hubbard,  L.  R.  11  Eq.  5  ;  Clark  v.  Jaques,  1 
Beav.  36  ;  Dixon  v.  Dixon,  2  Jur.  960  ;  Robert 
v.  West,  15  Ga.  123  ;  Waters  v.  Tazewell,  9  Md. 
291  ;  Nix  v.  Bradley,  6  Rich.  Eq.  (S.  Car.)  43; 
Beaufort  v.  Collier,  6  Humph.  (Tenn.)  487,  44 
Am.  Dec.  321. 

3.  Remaining  Separate  Estate  After  Discoverture. 
—  Barnett  v.  Howard,  (1900)  2  Q.  B.  788. 

4.  Removal  of  Restraint.  —  In  re  Seagrave,  17 
L.  R.  Ir.  373;  I11  re  Millar,  25  L.  R.  Ir.  107; 
In  re  Tennant,  52  L.  R.  Ir.  522 ;  In  re  Flood, 
11  L.  R.  Ir.  355  ;  In  re  Sawyer,  (1896)  1  Ir.  40  ; 
Tamplin  v.  Miller,  30  W.  R.  422  ;  In  re  Stew- 
art, 75  L.  T.  N.  S.  381;  In  re  Milner,  (1891") 

3  Ch.  547  ;  Hodges  v.  Hodges,  20  Ch.  D.  749 ; 
In  re  C.'s  Settlement,  56  L.  J.  Ch.  556;  Sedg- 
wick v.  Thomas,  48  L.  T.  N.  S.  100;  In  re 


Harvey,  13  Ch.  D.  216;  Gibson  v.  Way,  56  L. 
J.  Ch.  389. 

5.  Removal  Discretionary.  —  In  re  Little,  40 

Ch.  D.  423;  In  re  Warren,  52  L.  J.  Ch.  928; 
Kino  v.  Picard,  55  L.  J.  Ch.  330  ;  In  re  Pollard, 
(1896)  2  Ch.  552;  Tamplin  v.  Miller,  30  W.  R. 
422;  In  re  Blundell,  (1901)  2  Ch.  221. 

In  In  rc  Wheeler,  (1899)  2  Ch.  717,  it  was 
held  that  where  a  married  woman,  entitled  to 
separate  estate  with  a  restraint  on  anticipation, 
traded  separately  from  her  husband  and  became 
bankrupt,  her  separate  estate  vested  in  her 
trustee  in  bankruptcy,  and  on  the  death  of  her 
husband  in  her  lifetime  became  assets  for  her 
creditors.  In  such  a  case  the  restraint  on  an- 
ticipation is  in  the  nature  of  an  incumbrance 
which  is  removed  by  the  death  of  the  husband. 
But  see  Pelton  v.  Harrison,  (1891)  2  Q.  B.  422. 

6.  Not  to  Be  Evaded  by  Fraud.  —  Thomas  v. 
Price,  46  L.  J.  Ch.  761.  See  also  Jackson  v. 
Hobhouse,  2  Meriv.  483  ;  In  re  Sykes,  2  Johns. 
&  H.  415;  Arnold  v.  Woodhams,  L.  R.  16 
Eq.  29. 

7.  Restraints  Void  as  Perpetuities.  —  Cooper  v. 
Laroche,  17  Ch.  D.  368;  Buckton  v.  Hay,  11 
Ch.  D.  645.  In  the  last  case  cited  Jessel, 
M.  R.,  was  of  the  opinion  that  there  should 
be  in  the  case  of  restraints  on  alienation  an 
exception  to  the  rule  against  perpetuities,  since 
the  rule  of  equity  allowing  a  restraint  is  itself 
an  exception  to  the  general  and  wider  rule  that 
all  property  should  be  alienable.  See  also  Her- 
bert v.  Webster,  15  Ch.  D.  610. 
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VIII.  Husband's  Relations  to  Separate  Estate  —  1.  Liability  of  Separate 
Estate  for  Husband's  Debts  —  a.  Statutory  Provisions.  —  The  statutes  relat- 
ing to  the  separate  property  of  married  women  usually  expressly  provide  that 
such  property  shall  not  be  liable  for  the  debts  of  the  husband.1 

b.  Rents,  Profits,  and  Increase  Not  Liable.  —  It  is  generally  held, 
even  in  jurisdictions  where  the  husband  has  the  right  to  the  management  of 
the  wife's  separate  property,  that  the  rents,  profits,  and  increase  therefrom 
shall  not  be  liable  for  his  debts.2 

Increase  Produced  by  Voluntary  Services  of  Husband.  —  As  creditors  have  no  right  to 
their  debtors'  services,  the  fact  that  a  wife's  separate  property  has  been 
increased  by  the  services  of  her  husband,  voluntarily  rendered,  does  not  make 
such  property  liable  for  his  debts.3 

c.  Effect  of  Husband's  Possession  or  Control  as  to  Liability.  — 
The  fact  that  a  wife  allows  to  her  husband  the  care  and  control  of  her  separate 
property  does  not  per  se  render  such  property  liable  for  his  debts.4  But  if  the 
wife  places  her  money  in  the  hands  of  her  husband  for  the  purpose  of  carrying 
on  a  general  trade  or  business,  it  is  virtually  a  loan  to  him  of  the  money,  and 
his  stock  in  trade,  together  with  the  increase  produced  by  his  skill  and  labor, 
will  be  liable  for"  his  debts.5  And  where  the  husband  has  been  allowed  to 
deal  with  the  property  as  his  own  and  obtain  credit  upon  the  faith  of  such 
ownership,  it  may  be  held  liable.0 

2.  Rights  and  Liabilities  of  Husband  in  Regard  to  Separate  Estate  —  a.  Right 
TO  Manage  and  Control.  —  The  statutes  in  some  jurisdictions  expressly 
provide  that  the  husband  shall  have  the  right  to  manage  and  control  the  wife's 
separate  property.7    This  management  includes  the  power  to  make  collections 


In  the  United  States  the  relation  of  married 
women  to  their  separate  estates  and  their  right 
to  alien  or  encumber  them  are  very  largely 
matters  of  statutory  regulation.  The  reader 
should  consult  the  statutes  of  his  own  state. 

1.  Separate  Property  Not  Liable  for  Husband's 
Debts — Alabama.  —  Grantham  v.  Payne,  77 
Ala.  584. 

California.  —  Lewis  v.  Johns,  24  Cal.  98,  85 
Am.  Dec.  49. 

Connecticut.  —  Sanford  v.  Atwood,  44  Conn. 
141. 

Florida.  —  Mayre  v.  Root,  27  Fla.  453. 

Georgia.  —  Taylor  v.  Allen,  112  Ga.  330; 
Berry  v.  Goodger,  80  Ga.  620. 

Idaho.  —  Holt  v.  Gridley,  (Idaho  1900)  63 
Pac.  Rep.  188. 

Iowa.  —  Cheuvete  v.  Mason,  4  Greene  (Iowa) 
231- 

Maryland.  —  Bridges  v.  McKenna,  14  Md. 
258. 

Nebraska.  —  Whitney  v.  Preston,  29  Neb. 
243. 

New  York.  —  Bennett  v.  Campbell,  43  N.  Y. 
App.  Div.  617;  Gage  v.  Dauchy,  34  N.  Y.  293. 

Pennsylvania.  —  Brown  v.  Pendleton,  60  Pa. 
St.  419. 

South  Carolina. —  De  Loach  v.  Sarratt,  55  S. 
Car.  254;  Wallace  v.  Johnson,  17  S.  Car.  454. 

Washington.  —  Freundt  v.  Hahn,  28  Wash. 
117. 

West  Virginia.  —  Hall  v.  Hyer,  48  W.  Va. 
353- 

And  see  the  statutes  of  the  several  states. 

In  Kentucky  the  property  is  not  liable  "  un- 
less such  estate  shall  have  been  set  apart  for 
that  purpose  by  a  deed  of  mortgage  or  other 
conveyance."  Deposit  Bank  v.  Stitt,  107 
Ky.  49. 
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2.  Rents,  Profits,  and  Increase.  —  Daffron  v. 
Crump,  69  Ala.  77  ;  Lewis  v.  Johns,  24  Cal. 
98,  85  Am.  Dec.  49 ;  Mayre  v.  Root,  27  Fla. 
453;  Russell  v.  Long,  52  Iowa  250;  Barnes  v. 
Burbridge,  7  Ky.  L.  Rep.  445  ;  Burks  v.  Chap- 
man, 11  Ky.  L.  Rep.  260;  Logan  v.  McGill,  8 
Md.  461;  Burns  v.  Bangert,  92  Mo.  167;  Rush 
v.  Vought,  55  Pa.  St.  437,  93  Am.  Dec.  769; 
Niles  v.  Hall,  64  Vt.  453 ;  Harris  v.  Van  De 
Vanter,  17  Wash.  489. 

3.  Voluntary  Services  of  Husband. —  Lister  v. 
Vowell,  122  Ala.  264;  Deere  v.  Bonne,  108 
Iowa  281,  75  Am.  St.  Rep.  254  ;  Russell  v.  Long, 
52  Iowa  250  ;  First  Natchez  Bank  v.  Moss,  52 
La.  Ann.  1524;  Wheeler  v.  Biggs,  (Miss.  1894) 
15  So.  Rep.  118;  Buckley  v.  Dunn,  67  Miss. 
710,  19  Am.  St.  Rep.  334  ;  Rush  v.  Vought,  55 
Pa.  St.  437,  93  Am.  Dec.  769  ;  Frost  v.  Knapp, 
10  Pa.  Super.  Ct.  296;  Webster  v.  Hildreth',  33 
Vt.  457,  78  Am.  Dec.  632. 

4.  Possession  or  Control  of  Husband.  —  Coon 
v.  Rigden,  4  Colo.  275  ;  Blood  v.  Barnes,  79  111. 
437  ;  Primmer  v.  Clabaugh,  78  111.  94 ;  Dean  v. 
Bailey,  50  111.  481,  99  Am.  Dec.  533  ;  Mink  v. 
Crilly,  22  111.  App.  542 ;  Cubberly  v.  Scott,  98 
111.  38;  Rice  v.  Millard,  42  111.  App.  282;  Whit- 
ney v.  Preston,  29  Neb.  243. 

5.  Robinson  v.  Brems,  90  111.  351  ;  Wilson  v. 
Loomis,  55  111.  352;  Wortman  v.  Price,  47  111. 
22.  See  also  Blood  v.  Barnes,  79  111.  437  ;  Dean 
v  Bailey,  50  111.  481,  99  Am.  Dec.  533. 

6.  Miller  v.  Payne,  4  111.  App.  112;  Brooks 
v.  Shelton,  54  Miss.  353;  Riley  v.  Vaughan,  116 
Mo.  169.  38  Am.  St.  Rep.  586.  See  also  De 
Votie  7'.  McGerr,  15  Colo.  467,  22  Am.  St.  Rep. 
426;  City  Nat.  Bank  v.  Hamilton.  34  N.  J. 
Eq.  162. 

7.  Rights  of  Husband  to  Manage  and  Control.  — 

Evans  V.  English,  61  Ala.  416  ;  Marks  Cowles, 
Volume  XXV. 


Husband's  Relations 


SEPARATE  PROPERTY 


to  Separate  Estate. 


of  her  debts  1  and  to  invest  money  of  her  separate  estate  coming  into  his 
hands  in  such  manner  as  he  may  deem  best,  the  property  so  purchased 
becoming  the  separate  estate  of  the  wife.* 

b.  Right  to  Sell  or  Encumber.  — The  husband  has  no  right,  unless 
authorized  by  the  wife,  to  sell  property  belonging  to  her  separate  estate,3  or 
to  mortgage4  or  pledge  the  same  for  the  payment  of  his  debts.5  He  cannot, 
in  general,  bind  the  separate  estate  of  the  wife  by  any  contract  of  his  except 
so  far  as  he  may  be  authorized  to  act  as  her  agent.6  But  in  Mississippi  it  is 
provided  by  statute  that  her  separate  estate  shall  be  liable  for  plantation  sup- 
plies to  be  used  on  her  separate  property,  although  contracted  for  by  the 
husband  without  her  knowledge  or  consent.7 

c.  Liability  to  Account  for  Principal  of  Separate  Estate. —  As 
regards  the  corpus  or  principal  of  a  wife's  separate  property,  it  is  generally  held 
that  no  presumptions  in  favor  of  the  husband  are  allowed,  and  that  for  all  of 
such  property  received  by  him,  he  or  his  estate  will  be  held  liable  unless  it  is 
clearly  shown  that  it  was  intended  by  the  wife  as  a  gift.8  In  some  states, 
however,  it  is  held  that  where  a  wife  permits  her  husband  to  appropriate  and 
use  money  belonging  to  her  separate  estate,  it  cannot  be  recovered  by  her 
unless  it  was  received  upon  an  express  agreement  that  it  should  be  repaid.9 

d.  Liability  to  Account  for  Rents  and  Profits.  —  In  some  juris- 
dictions the  husband  is  entitled  to  receive  the  rents  and  profits  of  the  wife's 
statutory  separate  estate  free  from  liability  to  account  therefor.10  In  others  it 
is  held  that  where  a  husband  takes  possession  of  his  wife's  separate  property 
he  becomes  her  agent,  or  her  trustee,  and  is  accountable  to  her  for  all  rents 
and  profits  received  by  him.11  In  a  few  jurisdictions  he  is  liable  for  only  the 
rents  and  profits  of  the  year  preceding  the  date  when  he  is  called  on  to  account.12 
It  is  generally  held  that  where  the  husband  and  wife  arc  living  together  and  he 
is  permitted  without  objection  to  receive  the  rents  and  profits  of  her  separate 
estate  and  apply  the  same  to  their  joint  uses,  it  amounts  to  a  direction  on  her 
part  that  they  should  be  so  used,  and  is  in  the  nature  of  a  gift  to  the  husband 
for  this  purpose  for  which  he  cannot  be  required  to  account.13    In  such  cases 


53  Ala.  499  ;  Mayre  v.  Root,  27  Fla.  453  ;  McGill 
v.  McGill,  19  Fla.  341. 

1.  Collection  of  Debts.  —  Evans  v.  English,  61 
Ala.  416. 

2.  Investment  of  Money.  —  Kennon  v.  Dibble, 
75  Ala.  351;  Daftron  v.  Crump,  69  Ala.  77; 
Evans  v.  English,  61  Ala.  416  ;  Marks  v.  Cowlcs, 
53  Ala.  499. 

3.  Sales.  —  Musser  v.  Garner,  66  Pa.  St.  242 ; 
Franklin  v.  Creyon,  Harp.  Eq.  (S.  Car.)  243. 

4.  Mortgages. —  Patterson  v.  Flanagan,  37 
Ala.  513;  Linam  v.  Reeves,  68  Ala.  89;  Harvey 
v.  Galloway,  48  Mich.  531. 

5.  Pledges  —  Hurt  v.  Cook,  151  Mo.  416. 
See  also  Knight  v.  Beckwith  Commercial  Co.,  6 
Wyo.  500. 

6.  Contracts  of  Husband  Not  Binding  on  Separate 
Property.  —  McLaren  v.  Hall,  26  Iowa  297 ; 
Jones  v.  Walker,  63  N.  Y.  612;  Fowler  v. 
Seaman,  40  N.  Y.  592. 

7.  Clopton  v.  Matheny,  48  Miss.  285  ;  Cook 
v.  Ligon,  54  Miss.  368 ;  Klotz  v.  Butler,  56 
Miss.  333. 

8.  Liability  of  Husband  to  Account  to  Wife.  — 

Billingslea  v.  Glenn,  45  Ala.  540;  Haymond  v. 
Bledsoe,  11  Ind.  App.  202,  54  Am.  St.  Rep.  502; 
Denny  v.  Denny,  123  Ind.  240:  Hileman  v.  Hile- 
man,  85  Ind.  1  ;  Mitchell  v.  Mitchell,  35  Miss. 
108;  Allen  v.  Miles,  36  Miss.  640;  Wiley  v. 
Gray,  36  Miss.  510;  Jones  v.  Davenport,  44  N. 
J.  Eq.  33 ;   Wood  v.  Chetwood,  44  N.  J.  Eq. 


64 ;  Hauer's  Estate,  140  Pa.  St.  420,  23  Am. 
St.  Rep.  245.  See  also  Riley  v.  Vaughan,  116 
Mo.  169,  38  Am.  St.  Rep.  586;  Kittel's  Estate. 
156  Pa.  St.  445- 

9.  Express  Agreement  by  Husband  to  Repay.  — 
Hanson  v.  Manley,  72  Iowa  48  ;  Edelen  it.  Ede- 
len, 11  Md.  415;  Hill  v.  Hill,  38  Md.  183; 
Grover,  etc.,  Sewing  Mach.  Co.  v.  Radcliff,  63 
Md.  496 ;  Jenkins  v.  Middleton,  68  Md.  540 ; 
Taylor  v.  Brown,  65  Md.  366  ;  In  re  Koch,  10 
Ohio  Dec.  (Reprint)  523,  21  Cine.  L.  Bui.  366. 

10.  Husband  Held  Not  Accountable  for  Rents  and 
Profits.  —  Gilkey  v.  Pollock,  82  Ala.  503  ;  Boil- 
ing v.  Jones,  67  Ala.  508  ;  Dent  v.  Slough,  40 
Ala.  518;  McGill  v.  McGill,  19  Fla.  341. 

11.  Husband  Held  Accountable  for  Rents  and 
Profits.  —  Oliver  v.  Hammond,  85  Ga.  323  ;  Pat- 
ten v.  Patten,  75  111.  446  ;  Chorn  v.  Chorn,  98 
Ky.  627  ;  Allen  v.  Miles,  36  Miss.  640. 

12.  Limited  Accountability.  —  Townshend  v. 
Windham,  2  Ves.  1  ;  Peacock  v.  Monk,  2  Ves. 
190;  Parkes  v.  White,  11  Ves.  Jr.  209;  Thom- 
son v.  Hester,  55  Miss.  656. 

13.  Implied  Gift  to  Husband.  —  Powell  v. 
Hankey,  2  P.  Wms.  82  ;  Allen  v.  Terry,  73  Ala. 
123;  Gordon  v.  Tweedy,  71  Ala.  202;  McKenzie 
V.  Bentley,  30  Ala.  143  ;  Roper  v.  Roper,  29  Ala. 
247  ;  Bristor  v.  Bristor,  93  Ind.  281  ;  Edelen  v. 
Edelen,  11  Md.  415:  Jones  v.  Davenport,  44  N. 
J.  Eq.  33  ;  Hauer's  Estate,  140  Pa.  St.  420.  23 
Am.  St.  Rep.  245 ;  McGlinsey's  Appeal,  14  S. 
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the  husband  is  accountable  only  for  what  he  received  after  a  revocation  by  the 
wife  of  such  implied  authority.1 

3.  Notice  of  Nature  of  Property  as  Affecting  Creditor's  Rights.  —  The  creditor 
of  a  husband  who  receives  in  satisfaction  of  the  husband's  debt  money  or  other 
property  belonging  to  the  separate  estate  of  the  wife,  knowing  it  to  be  her 
separate  property,  acquires  no  title  to  the  same,3  but  without  notice  of  the 
wife's  ownership  the  creditor  is  entitled  to  protection.3  Property  purchased 
by  the  husband  with  the  wife's  money,  the  title  being  taken  in  his  name,  is 
subject  to  the  claims  of  his  creditors  who  have  extended  their  credit  on  the 
faith  of  his  ownership  and  without  notice  of  the  wife's  equity.4  But  it  has 
been  held  that  if  before  a  judgment  has  been  rendered  against  the  husband 
and  become  a  lien  on  the  property  he  conveys  it  to  the  wife,  it  will,  in  the 
absence  of  any  conduct  on  her  part  amounting  to  an  estoppel,  be  protected 
from  the  claims  of  his  creditors.5 

4.  Wife's  Duties  with  Respect  to  Separate  Estate  —  a.  SUPPORT  OF  HUSBAND. 
—  Unless  required  by  statute,  a  married  woman  is  not  bound  to  provide  for 
the  support  of  her  husband  out  of  her  separate  estate.6  In  California  and 
Ohio  it  is  expressly  provided  by  statute  that  the  obligations  of  husband  and 
wife  in  regard  to  support  shall  be  mutual,  and  that  where  the  husband  is 
unable  to  provide  for  his  own  support  the  wife  may  be  required  to  do  so  out 
of  her  separate  estate.7 

b.  Family  Expenses.  —  In  Nebraska  the  wife  is  liable  as  surety  of  the 
husband  for  necessary  family  expenses.8  In  Iowa  the  statute  provides  that 
"the  expense  of  the  family  and  the  education  of  the  children  are  chargeable 
on  the  property  of  both  husband  and  wife,  or  either  of  them,  and  in  relation 
thereto  they  may  be  sued  jointly  or  separately."  9 

IX.  Remedies  and  Actions  Concerning  Separate  Estate  —  1.  Equitable 
Protection  of  Separate  Estate  — a.  Liability  of  Husband  as  Trustee. — 
Where  the  separate  estate  of  the  wife  is  vested  in  the  husband  as  trustee,  a 
court  of  equity  will  interpose  when  necessary  to  direct  the  husband  in  the 
management  of  the  estate,  where  the  powers  bestowed  by  the  statute  creating 
such  estate  are  insufficient,  or  where  the  protection  of  the  estate  may  for 
other  reasons  require  the  court's  intervention.10  Where  a  deed  for  land 
bought  with  the  wife's  money  is  by  mistake  made  to  the  husband,  a  court  of 
equity  may,  after  his  death,  allow  her  a  lien  on  such  land  for  the  purchase 
price.11  And  where  the  wife  has  paid  part  of  the  purchase  money  of  land 
held  in  trust  by  her  husband,  she  is  entitled  to  be  repaid  and  also  to  receive 
interest  from  the  time  when  her  husband  began  to  deal  with  the  proceeds  as 
his  own.12 

Wife's  Right  to  Conveyance.  —  Likewise,  in  many  cases,  the  court  has  held  her 
to  be  entitled  to  a  conveyance  of  property,  as  where  the  trustee  has  by  fraud 
compelled  her  to  transfer  such  property  to  him,13  or  where  she  has  paid  part 

&  R.  (Pa.)  64;  Lishey  v.  Lishey,  2  Tenn.  Ch.  5  ;  v.  Hickle,  3  Ohio  Cir.  Dec.  552:  Baughman  v. 

Lyon  v.  Green  Bay,  etc.,  R.  Co.,  42  Wis.  548.  Baughman,  7  Ohio  Dec.  433,  7  Ohio  N.  P.  328. 

1.  Lishey  v.  Lishey,  2  Tenn.  Ch.  5.  8.  Necessary   Family   Expenses.  —  Leake  v. 

2.  Notice  to  Creditors  of  Wife's  Title.  —  Grant  Lucas,  (Neb.  1902)  91  N.  W.  Rep.  374. 

v.  Miller,  107  Ga.  804;  Lewis  v.  Howell,  98  Ga.  9.  Murdy  V.  Skyles,  101  Iowa  549,  63  Am.  St. 

428:  Humphrey  v.  Copeland,  54  Ga.  543.    See  Rep.  411;  Schrader  v.  Hoover,  80  Iowa  243; 

also  Boyd  v.  Chappell,  56  Ga.  22.  Smedley  v.  Fell,  41  Iowa  588. 

3.  Humphrey  v.  Copeland,  54  Ga.  543.  10.  Liability  of  Husband  as  Trustee.  —  Walker 

4.  Purchases  by  Husband  with  Wife's  Money. — ■  v.  Walker,  9  Wall.  (U.  S.)  744;  W  ilkinson  <•. 
Kennedy  v.  Lee,  72  Ga.  39 ;  Zimmer  v.  Dansby,  Cheatham,  45  Ala.  237  ;  Bridges  v.  Wood,  4 
56  Ga.  79;  Brooks  v.  Shelton,  54  Miss.  353;  Dana  (Ky.)  610.  But  see  Sheldon  v.  Sheldon, 
Kaufman  v.  Whitney,  50  Miss.  103.    And  see  133  N.  Y.  1. 

supra,  this  title,  What  Properly  Statutes  Include.  11.  Wife's  Lien  for  Purchase  Money.  Wilborn 

5.  Bell  v.  Stewart,  98  Ga.  669.    See  also  Zim-  v.  Rittcr,  (Ky.  1891)  16  S.  W.  Rep.  360. 

iner  v.  Dansby,  56  Ga.  79.  12.  Bowen  v.  McKean,  82  Mo.  594  ;  Moore  v. 

6.  See  Husband  and  Wife,  vol.  15,  p.  813.  Moore,  165  Pa.  St.  464. 

7.  Support  of  Husband  —  Statutory  Liability.  —  13.  Wife's  Right  to  Conveyance.  —  Lampert 
Livingston  v.  Superior  Ct.,  117  Cal.  633;  Hickle  v.  Lampert,  1  Ves.  Jr.  21. 
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of  the  purchase  money,  but  the  deed  has  been  made  to  her  and  her  husband 
jointly1  or  where  the  husband  has  purchased  with  his  wife's  money  and  taken 
title  in  his  own  name,3  or  where  title  is  held  by  another  under  an  agreement 
to  hold  for  the  wife,3  or  where  the  trustee  holds  subject  to  the  wife's  appoint- 
ment.4 And  if  the  husband  sells  or  mortgages  such  land  without  her  consent, 
in  order  to  pay  or  secure  his  own  debts,  the  wife  may  maintain  a  bill  in  chan- 
cery after  the  husband's  death,  against  the  mortgagee  and  the  purchaser  at 
the  mortgage  sale.5 

Wife's  Mortgage  for  Husband's  Debts.  — And  even  where  a  wife  has  joined  with 
her  husband  in  a  mortgage  to  secure  his  debts,  she  may,  after  his  death  and 
after  the  payment  of  his  debts,  prove  the  amount  before  the  commissioners  in 
insolvency  as  a  valid  legal  claim  against  his  estate.0  Where  a  husband's  land 
and  that  of  his  wife  are  both  mortgaged  to  secure  his  debts,  his  land  should  be 
first  sold  in  exoneration  of  the  wife's  land.7 

Income  from  Separate  Estate.  — -  But  a  wife  has  no  claim  against  her  husband's 
estate  for  the  income  derived  by  him  from  her  separate  estate,  unless  he  has 
promised  to  repay  it  8 

Lien  on  Property  Bought  with  Her  Money.  —  On  the  other  hand,  where  a  husband 
has  sold  trust  property  of  his  wife  and  reinvested  the  money,  the  property 
purchased  is  affected  with  a  lien  to  the  value  of  the  property  sold  ; 9  and 
where  the  calls  on  shares  of  stock  allotted  to  trustees  of  a  marriage  settlement 
were  paid  out  of  the  wife's  separate  income,  it  was  held  that  stock  purchased 
with  the  proceeds  of  the  sale  of  such  shares  was  subject  to  the  trusts  of  the 
settlement  as  corpus,  and  liable  to  a  lien  by  the  wife  for  the  amount  so  paid 
for  calls.10  And  where  the  wife's  money  paid  the  premiums  on  insurance 
policies,  she  was  allowed  a  lien  upon  the  policy  fund  to  the  amount  of  the 
premium  so  paid.11 

Damages  for  Breach  of  Husband's  Contract.  —  A  husband  will  be  held  liable  for  any 
damage  done  to  his  wife's  land  by  reason  of  a  breach  on  his  part  of  a  contract 
made  with  his  wife.12 

Where  Wife  Lives  Apart  from  Husband.  — ■  Where  a  wife  is  compelled,  through  no 
fault  of  her  own,  to  live  apart  from  her  husband,  he  may  be  restrained  by 
injunction  from  interfering  with  her  use  and  occupation  of  her  land;13  and 
where  the  wife  separates  from  her  husband  and  brings  a  bill  against  him  to 
enforce  the  execution  of  a  trust,  the  burden  of  proof  rests  on  him  to  show 
that  the  separation  took  place  by  reason  of  misconduct  on  her  part.14 

Not  Concluded  by  Account  stated.  — The  wife  is  not  concluded  by  an  account,  in 
writing,  of  moneys  disbursed  for  her  use,  rendered  by  her  husband  ;  the  rule 
of  an  account  stated  does  not  apply  in  such  a  case.15 

Choses  in  Action.  —  The  right  of  a  husband  to  reduce  into  possession  the 
wife's  choses  in  action  is  for  her  sole  use  and  benefit,  and,  like  any  other 


1.  Prout  v.  Hoge,  57  Ala.  28. 

2.  Purchase  by  Husband  with  Wife's  Money.  — 

Pribble  v.  Hall,  13  Bush  (Ky.)  61;  Rath  v. 
Rankins,  (Ky.  1896)  33  S.  W.  Rep.  832;  Rich 
v.  Rich,  12  Minn.  468;  Pulliam  v.  Pulliam, 
Freem.  (Miss.)  348;  Cunningham  v.  Bell,  83 
N.  Car.  328. 

3.  Agreement  to  Hold  Title  fur  Wife.—  Um- 
freville  v.  Keeler,  1  Thomp.  &  C.  (N.  Y.) 
486. 

4.  Trustee  Holding  Subject  to  Appointment.  — 

Roupe  v.  Atkinson,  Bunb.  162. 

5.  Knight  v.  Knight,  5  Giff.  26 ;  Rivers  v. 
Carleton,  50  Ala.  40  ;  Haines  v.  Haines,  54  111. 
74  ;  Boyer  v.  Libey,  88  Ind.  235. 

6.  Wife's  Mortgage  to  Secure  Husband's  Debts. 
—  Savage  v.  Winchester,  15  Gray  (Mass.) 
453- 


7.  Exoneration.  —  Shew  v.  Call,  119  N.  Car. 
450,  56  Am.  St.  Rep.  678. 

8.  Income  from  Separate  Estate,  —  Farmers, 
etc.,  Nat.  Bank  v.  Jenkins,  65  Md.  245.  See 
also  Paget  v.  Paget,  (1898)  1  Ch.  47. 

9.  Lien  on  Property  Bought  with  Her  Money.^ 
Wallace  v.  McCullough,  1  Rich.  Eq.  (S.  Car.) 
426. 

10.  Rowley  v.  Unwin,  2  Kay  &  J.  138. 

11.  Insurance  Premiums  Paid  with  Wife's  Money. 

—  Burridge  v.  Row.  1  Y.    &  C.  Ch.  183. 

12.  Damages  for  Breach  of  Husband's  Contract, 

—  Brevard  v.  Jones,  50  Ala.  221. 

13.  Where  Wife  Lives  Apart  from  Husband.  — 
Johnston  v.  Johnston,  1  N.  Bruns.  Eq.  Rep.  164. 

14.  Ayer  v.  Ayer,  16  Pick.  (Mass.)  327. 

15.  Not  Concluded  by  Account  Stated.  —  South- 
wick  v.  Southwick,  1  Sweeny  (N.  Y.)  47. 

Volume  XXV. 


Remedies  and  Actions 


OF  MARRIED  WOMAN. 


Concerning  Separate  Estate. 


trustee,  he  and  his  representatives  are  responsible  for  whatever  fund  she  may 
receive  belonging  to  her  separate  estate.1 

b.  Removal  of  Husband  as  Trustee. — Where  the  husband  is  guilty 
of  an  abuse  of  his  position  as  trustee  of  the  separate  estate  of  his  wife,  she 
may  come  into  a  court  of  equity  and  have  him  removed  from  such  trusteeship. 
Grounds  on  which  a  husband  has  been  removed  are,  his  failure  to  apply  the 
income  of  the  wife's  property  to  the  maintenance  of  the  family;2  appropri- 
ating her  income  to  his  own  uses,  or  acting  in  disregard  of  her  rights  or  with 
indifference  to  the  duties  of  his  office;3  his  permanent  abandonment  of  her 
without  reasonable  cause  ;  4  and  the  fact  that  he  is  an  habitual  drunkard  and 
mistreats  her,  or  compels  her,  by  duress,  to  join  with  him  in  a  conveyance 
of  her  separate  estate.5 

Protection  of  Estate  After  Removal.  —  The  wife  may,  on  such  removal  of  her  hus- 
band, recover  property  which  he  has  disposed  of  without  her  authority,6  and 
may  have  him  enjoined  from  proceeding  at  law  to  recover  property  belonging 
to  her  separate  estate.7 

Accounting.  —  While  in  some  states  it  has  been  held  that  chancery  will  deal 
with  the  husband  in  accounting  for  the  separate  estate  of  his  wife  just  as  it 
would  with  any  other  trustee,8  it  has  been  held  in  Florida  that  in  consequence 
of  the  relation  between  husband  and  wife,  something  more  would  be  required 
for  his  removal  than  would  be  required  in  the  case  of  an  ordinary  trustee.9 

2.  Subjecting  Separate  Estate  —  a.  In  Equity.  —  A  proceeding  to  subject 
the  separate  estate  of  a  married  woman  to  her  debts  is  most  frequently  brought 
in  a  court  of  equity.  The  ground  on  which  such  court  charges  the  separate 
estate,  where  there  is  no  contract  or  express  charge  thereon,  is  that  equity 
decrees  it  to  be  just  that  her  debts  should  be  paid  out  of  such  estate.10  Such 
equitable  remedy  against  the  wife  is,  where  the  debt  was  contracted  by  her 
jointly  with  her  husband,  independent  of  the  legal  remedy  against  the  hus- 
band, and  may  be  resorted  to  although  such  legal  remedy  has  not  been 
exhausted.11 

Married  Woman's  Note.  —  It  has  furthermore  been  held  that  no  action  will  lie 

1.  Choses  in  Action.  —  Gover  v.  Owings,  16  Others.  —  Marsh  v.  Marsh,  43  Ala.  678;  Pike 
Md.  92.  v.  Collins,  33  Me.  38. 

2.  Removal  of  Husband  as  Trustee  —  Failure  to  9.  Abernathy  v.  Abernathy,  8  Fla.  243. 
Maintain  Family.  —  Shulman  v.  Fitzpatrick,  62  10.  Subjecting  Separate  Estate  —  In  Equity  — 
Ala.  571.  England.  —  Picard  v.  Hine,  L.  R.  5  Ch.  274; 

3.  Misappropriating  Income.  —  De  Bardelaben  Murray  v.  Barlee,  3  Myl.  &  K.  219,  3  L.  J.  Ch. 
v.  Stoudermire,  82  Ala.  574.  184;  Owens  v.  Dickenson,  Cr.  &  Ph.  48,  4  Jur. 

Mere  Misapprehension  of  His  Own  Rights  by  the  1151. 
husband,  or  mere   disagreement  between   him  Indiana. —  Cummings Sharpe,  21  Ind.  331; 

for  his  wife  for  which  he  is  not  to  blame,  is  Harrell  v.  Harrell,  117  Ind.  94. 
not  sufficient  ground  for  removing  him  from  the         Kentucky.  —  Lillard  v.  Turner,   16  B.  Mon. 

trusteeship.    Roper  v.  Roper,  29  Ala.  247.  (Ky.)  374  ;  Glass  v.  Tevis,  3  Ky.  L.  Rep.  325. 

4.  Abandonment  of  Wife,  —  Smyth  v.  Oliver,         Maryland.  - — Hall  v.  Eccleston,  37  Md.  510. 
31  Ala.  39;  Boaz  v.  Boaz,  36  Ala.  334;  Kraft         Massachusetts.  —  Rogers   v.   Ward,   8  Allen 
v.  Lohman,  79  Ala.  323;  Abernathy  v.  Aber-  (Mass.)  387,  85  Am.  Dec.  710. 

nathy,  8  Fla.  243.  Missouri.  —  Schafroth  v.  Ambs,  46  Mo.  114; 

5.  Drunkenness  and  Cruelty.  — Fisk  v.  Stubbs,  Lindsay  v.  Archibald,  65  Mo.  App.  117,  2  Mo. 
30  Ala.  33s;  Kraft  v.  Lohman,  79  Ala.  323.  App.  Rep.  1238;  Staley  v.  Howard,  7  Mo.  App. 

The  husband  will  not  be  removed  where  his  377;  Bachman  v.  Lewis,  27  Mo.  App.  81. 
wife  abandoned  him  without  sufficient  cause.         New  Jersey.  —  Johnson  v.  Cummins,  16  N.  J. 

Manning  v.  Manning,  24  Ala.  386.  Eq.  97,  84  Am.  Dec.  142;  Pentz  v.  Simonson,  13 

Mere  Intemperance,  Immorality,  or  Cruelty  will  N.  J.  Eq.  232. 
not  authorize  a  removal  under  the  Alabama         New  York.  —  Gardner  v.  Gardner,  22  Wend, 

statute.    It  must  be  shown  that  the  husband  is  (N.  Y.)  526. 

unfitted  or  incapacitated  for  the  management         Ohio. —  Phillips  v.  Graves,  20  Ohio  St.  371, 

of  his  wife's  separate  estate.    Bryan  v.  Bryan,  5  Am.  Rep.  675;  Levi  v.  Earl,  30  Ohio  St.  147; 

35  Ala.  290.  Elliott  v.  Lawhead.  43  Ohio  St.  171. 

6.  Recovery  of  Property.  —  Whitman  v.  Aber-  Tennessee.  —  Warren  v.  Freeman,  85  Tenn. 
nathy,  33  Ala.  154.  515. 

7.  Rainey  v.  Rainey,  35  Ala.  282.  11.  Where  Debt  Is  Joint. —  Bradford  v.  Green- 

8.  Difference  Between  Husband  as  Trustee  and  way,  1  7  Ala.  797,  52  Am.  Dec.  203. 
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against  a  married  woman's  separate  estate  on  her  note  given  for  the  benefit  of 
such  estate,  the  only  remedy  being  by  a  suit  in  the  nature  of  a  bill  in  equity 
to  have  the  property  on  which  the  note  is  a  charge  applied  to  the  payment 
thereof.1  Moreover,  equity  will  not  imply  a  charge  against  a  separate  estate 
in  the  absence  of  proof  that  the  parties  dealt  on  the  credit  of  such  property.3 
At  Law.  —  Before  equity  will  assume  jurisdiction,  there  must  appear  a 
positive  intention  on  the  part  of  the  married  woman  to  make  the  debt  or 
claim  a  specific  charge  upon  her  separate  estate.  A  general  engagement  or 
simple  contract  by  her  will  create  no  such  charge  thereupon  as  can  be  enforced 
in  equity;  the  remedy  in  such  case,  if  any,  is  at  law.3 

After  Discoverture.  —  Moreover,  it  has  been  held  that  while  equity  may  enforce 
the  obligations  of  a  married  woman  during  coverture,  the  jurisdiction  of  equity 
ceases  when  the  woman  becomes  discovert,  since  the  separate  estate  then 
ceases.4 

Under  Statutes.  —  Under  the  statutes  of  some  states,  the  remedy  against  the 
separate  estate  of  a  married  woman  is  the  same  as  if  she  were  unmarried.5 
But  where  the  separate  estate  is  not  the  statutory  but  is  the  equitable  separate 
estate,  it  may  be  charged  in  a  court  of  equity  with  the  payment  of  her  debts.6 

c.  Personal  Liability  of  Wife.  —  The  property  of  a  married  woman 
in  the  hands  of  a  trustee  for  her  sole  and  separate  use  may  be  reached  by 
creditors  through  a  proceeding  in  rem,  but  not  in  personam;  and  the  wife 
is  not,  ordinarily,  personally  liable  for  the  payment  of  a  debt  contracted  by 
her  during  her  coverture  on  account  of  such  separate  estate.7 

d.  Form  OF  Procedure  —  (i)  Execution  Against  Wife's  Estate.  — Where 
the  wife  has  charged  her  separate  estate,  her  creditor  cannot  take  possession 
of  her  property  to  satisfy  such  charge,  but  must  proceed  regularly  through 
the  court,  obtain  his  judgment,  and  issue  his  execution.8  Successive  levies 
and  execution  may  be  made  on  the  same  property  until  it  is  exhausted.9 

Attachment.  —  In  some  states  a  proceeding  to  charge  the  separate  estate  of  a 
married  woman  with  her  indebtedness  may  be  commenced  by  attachment. ,w 
(2)  Confession  of  Judgment.  —  In  some  instances  statutes  regulating  such 

1.  Married  Woman's  Note.  —  Coon  v.  Brook,  Tennessee.  —  Cocke  v.  Garrett,  7  Baxt. 
21  Barb.  (N.  Y.)  546;  Cobine  v.  St.  John,  (Tenn.)  360;  Flanagan  v.  Oliver  Finnie  Grocery 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  333.  Co.,  98  Tenn.  599. 

2.  Rice  v.  Columbus,  etc.,  Co.,  32  Ohio  St.  West  Virginia. —  Hughes  v.  Hamilton,  19  W. 
380.  Va.  366;  Dulin  v.  McCaw,  39  W.  Va.  721. 

3.  At  Law.  —  Williams  v.  Hugunin,  69  111.  Canada.  —  Davidson  v.  McClelland,  32  Ont. 
214,  18  Am.  Rep.  607;  Furness  v.  McGovern,  386;  Anonymous,  1  Can.  L.  T.  730.  But  see 
78  111.  337.  Van  Wart  v.  Burland,  17  Can.  L.  T.  68;  Loug- 

4.  After  Discoverture. —  Hooton  v.  Ransom,  6  heed  v.  Murray,  17  Can.  L.  T.  105. 

Mo.  App.  19.  8.  Form  of  Procedure  —  Execution  Against  Wile's 

5.  Under  Statutes.  —  Emmons  v.  Harlan,  5  Estate.  —  Price  v.  Bigham,  7  Har.  &  J.  (Md.) 
Mackey  (D.  C.)  521  ;  Hinson  v.  Gamble,  65  Ala.  296;  Rawlings  v.  Neal,  126  N.  Car.  271  ;  Wood- 
605  ;  Card  Fabrique  Co.  v.  Stanage,  50  Ohio  St.  folk  v.  Lyon,  98  Tenn.  269. 

417;  Oney  v.  Ferguson,  41  W.  Va.  568;  Meyers  9.  Wright  v.  Preston,  55  Ala.  570. 

v.  Rahte,  46  Wis.  655.  10.  Attachment. — Crocker  v.    Clements,  23 

6.  Brame  v.  McGee,  46  Ala.  170.  Ala.  296;  Wallace  v.  Monroe,  22  111.  App.  602; 
Under  a  statute  allowing  creditors  to  proceed  Virgie  v.  Stetson,  77  Me.  520  ;  Crane  v.  Sey- 

for  family  necessaries  against  the  property  of  mour,  3  Md.  Ch.  483  ;  Frank  v.  Siegel,  9  Mo. 

both  husband  and  wife,  or  either  of  them,  it  App.  467 ;  Thompson  v.  Owen,  8  Kulp  (Pa.) 

was  held  that  a  bill  in  equity  would  not  lie  36;  Dulin  v.  McCaw,  39  W.  Va.  721.  Contra, 

until  the  adequate  legal  remedy  had  been  ex-  Chapman  v.  Biggs,  11  Q.  B.  D.  27,  48  L.  T.  N. 

hausted.    Harrison  v.  Hill,  37  111.  App.  30.  S.  704,  47  J.  P.  485  ;  Barnard  v.  Mix,  35  Conn. 

7.  Personal  Liahility  of  Wife  —  Arkansas.  223;  Gage  v.  Gates,  62  Mo.  412;  Williams  v. 
—  Dobbin  v.  Hubbard,  17  Ark.  189,  65  Am.  Dec.  St.  Louis,  etc.,  R.  Co.,  8  Mo.  App.  13s  ;  Brum- 
425.  back  v.  Weinstein,  37  Mo.  App.  520  ;  Hoover  v. 

Iowa. —  Patton  v.  Kinsman,  17  Iowa  428.  Gibson,  24  Ohio  St.  389. 

New  York.  —  Gardner  v.  Gardner,  7  Paige  But  a  judgment  rendered  by  a  court  without 

(N.  Y.)  112.  personal  notice  to  the  wife  on  a  levy  of  an  at- 

North  Carolina.  —  Smith  v.  Gooch,  86  N.  Car.  tachment  on  her  statutory  estate  is  void  as  to 

276.  her  in  so  far  as  it  condemns  her  statutory  estate, 

Ohio.  —  Raymond  v.    Breckenridge,   5   Ohio  and  a  purchaser  at  the  sale  under  it  acquires  no 

Dec.  156.  title.    Cauly  v.  Blue,  62  Ala.  77. 
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estates  authorize  the  confession  of  a  judgment  by  a  married  woman,1  while 
under  other  statutes  withholding  such  power,  a  judgment  confessed  by  her 
would  be  void.2 

(3)  Creditor  s  Bill. — Where  there  is  an  equitable  lien  against  the  wife's 
separate  estate,  it  may  be  reached  by  a  creditor's  bill,3  or  by  petition  in  a 
pending  suit.4 

The  Contract  of  a  Married  Woman  Does  Not  Create  a  Lien  on  her  equitable  separate 
estate,  but  merely  entitles  the  creditor  to  enforce  his  claim  against  it  in  equity, 
and  she  is  not  thereby  restricted  in  her  power  of  bona  fide  alienation.5 

e.  What  Property  Is  Liable.  —  As  a  general  rule  the  separate  estate  of 
a  married  woman  is  subject  in  equity  to  the  payment  of  her  general  obliga- 
tions only  to  the  extent  of  her  personal  property  and  the  income  from  her 
realty.6  And  where  it  is  sought  to  subject  the  separate  estate  of  a  married 
woman  to  the  payment  of  her  debts,  her  personalty  should  first  be  applied.7 

Eealty  May  Be  Sold.  —  Where  such  personalty  is  insufficient  to  discharge  her 
obligations,  and  the  annual  income  from  her  realty  is  insufficient  to  keep  down 
the  interest  accruing,  or  to  discharge  the  debt  within  a  reasonable  time,  the 
chancellor  may  decree  a  sale  of  the  realty  itself.8 

How  Much  of  Estate  Is  Liable.  —  Where  the  separate  estate  is  charged  with  the 
payment  of  a  debt,  but  no  specific  part  thereof  is  so  charged,  it  will  be  inferred 
that  it  is  intended  to  make  the  whole  estate  liable ;  but  where  only  a  part  is 
expressly  or  by  fair  inference  intended  to  be  charged,  no  liability  will  attach 
to  the  residue.9 

Where  There  Was  Separate  Real  Estate  but  no  evidence  was  given  of  any  separate 
personal  estate,  it  was  held  that  the  court  could  not  charge  her  real  estate. 
But  it  would  seem  that,  in  such  case,  after-acquired  separate  personal  property 
might  be  followed.10 

Taking  a  Mortgage  from  the  Wife  Alone  does  not  necessarily  indicate  an  intent  to 
look  to  the  wife's  separate  estate  alone  for  indemnity,  and  the  mortgagee  may 
sue  on  a  mortgage  subsequently  executed  by  the  husband  and  wife  jointly.11 

After  Her  Death.  —  Where  the  wife's  property  was  not  seized  for  a  debt  in 
the  lifetime  of  the  wife,  such  property  was  held  to  have  passed  by  her  death 
to  the  next  of  kin,  and  was  not  liable  to  be  seized  by  the  creditors  of  the  sur- 

1.  Confession  of  Judgment.  —  White  v.  Wood,  estate  of  a  married  woman  were  not  subject 
49  Hun  (N.  Y.)  381  ;  Abell  v.  Chaffee,  154  Pa.  to  attachment  on  a  judgment  accompanying  a 
St.  254;  McCormick  v.  Bottorf,  155  Pa.  St.  331  ;  mortgage  given  by  her  and  her  husband  for  the 
McNeal  v.   McNeal,   161   Pa.   St.   109;    Howe  purchase  money. 

Sewing-Mach.  Co.,  v.  Larimer,  5  Pa.  Co.  Ct.  And  in  Long  v.  Walker,  84  Ala.  72,  it  was 

660 ;  Second  Poplar  Bldg.  Assoc.  v.  Johnson,  held  that  money  received  by  a  married  woman 

11  Pa.  Co.  Ct.  463.  from  her  father's  estate  could  not  be  subjected 

2.  McCowan  v.  Heiser,  4  Pa.  Co.  Ct.  609  ;  to  the  payment  of  a  debt  decreed  by  the  chan- 
Mingle  v.  Murray,  6  Pa.  Co.  Ct.  81  ;  Richel  v.  eery  court  to  be  paid  by  her  as  distributee  of 
Munn,  2  Pa.  Co.  Ct.  267.  her  grandfather's  estate. 

3.  Creditor's  Bill. —  Oakley  v.  Pound,  14  N.  7.  Fitzgerald  v.  Phelps,  etc.,  Windmill  Co., 
J.  Eq.  178.  42  W.  Va.  570. 

4.  By  Petition. — Wingert  v.  Gordon,  66  Md.  106.  8.  Realty  May  Be  Sold. —  Bradford  v,  Green- 

5.  No  Lien  Created.  —  Kelly  v.  Turner,  74  way,  17  Ala.  797,  52  Am.  Dec.  203;  Price  v. 
Ala.  513;  Davis  v.  Smith,  75  Mo.  219;  Nash  v.  Planters'  Nat.  Bank,  92  Va.  468;  Gill  v.  State, 
Norment,  5  Mo.  App.  546  ;  Boatmen's  Sav.  Bank  39  W.  Va.  479,  45  Am.  St.  Rep.  928.  But  see 
v.  McMenamy,  35  Mo.  App.  198;  Burgess  v.  Corrie  v.  Cleaver,  21  U.  C.  C.  P.  186;  Kohn  v. 
Albert,  44  Mo.  App.  558;  Armstrong  v.  Ross,  Russell,  91  111.  138. 

20  N.  J.  Eq.  109  ;  Warren  v.  Freeman,  85  Tenn.  Land  conveyed  to  a  married  woman  as  a  sepa- 

513  ;  Todd  v.  Lee,  16  Wis.  480.  rate  estate  by  a  deed  reserving  a  lien  for  pur- 

6.  What  Property  Is  Liable. —  Cox  v.  Ben-  chase  money  may  be  sold  under  such  lien, 
nett,  (1891)  1  Ch.  617;  French  v.  Waterman,  79  Burbridge  v.  Sadler,  46  W.  Va.  39. 

Va.  6! 7;  Price  v.  Planters'  Nat.  Bank,  92  Va.  9.  How  Much  of  Estate  Is  Liable.  —  Darnall 

468;  Radford  v.  Carwile,  13  W.  Va.  572;  Howe  v.  Smith,  26  Gratt.  (Va.)  878. 

v.  Stortz,  27  W.  Va.  555.    See  also  Williams  v.  10.  No  Separate  Personal  Estate.  —  Widmeyer 

Mercier,  9  Q.  B.  D.  337;  Hammond  v.  Keachie,  v.  McMahon,  32  U.  C.  C.  P.  187. 

28  Ont.  455.  11,  Taking  Wife's  Sole  Mortgage.  — Vanne- 

In  Dickey  v.  Montgomery,  12  Lane.  Bar  (Pa.)  man  v.  Swedesboro  Loan,  etc.,  Assoc.,  42  N.  T. 

156,  it  was  held  that  rents  accruing  from  real  Eq.  263. 
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viving  husband ;  his  interest  in  such  property,  however,  as  survivor,  was  held 
to  be  liable  to  execution.1 

In  Tennessee  the  separate  estate  of  a  married  woman  may  not,  after  coverture 
ceases,  be  subjected  to  a  general  judgment  obtained  against  her  while  married.2 

No  Change  in  a  Wife's  Statutory  Separate  Estate  which  existed  and  was  liable  for  the 
debt  when  it  was  created  can  defeat  proceedings  instituted  to  subject  such 
estate  to  the  payment  of  such  debt.3 

Burden  of  Proof.  —  Where  property  is  seized  under  execution  and  a  judgment 
recovered  against  the  husband,  the  onus  is  on  the  wife  claiming  to  be  the 
owner  thereof  to  prove  that  she  bought  it  with  her  own  money.4 

Joint  Obligations. — A  judgment  against  husband  and  wife  maybe  satisfied 
out  of  the  common  property,  or  the  separate  property  of  either  of  them, 
although  the  judgment  does  not  specifically  direct  that  execution  shall  be 
levied  upon  the  separate  property  of  the  wife.5 

Husband  Mere  Nominal  Party.  —  Where  the  husband  is  joined  as  a  nominal  party 
defendant  with  his  wife  in  an  action  for  a  tort  of  his  wife  in  which  he  took  no 
part,  the  wife's  property  is  alone  subject  to  attachment,  levy,  and  sale  on 
execution.6  But  a  court  of  chancery  will  subject  the  separate  estate  of  the 
wife  to  the  payment  of  her  debts,  though  the  husband  may  have  joined  with 
her  in  a  bond  or  note  to  secure  such.' 

/.  Making  Husband  Codefendant. — Whether  the  husband  should 
be  joined  as  a  codefendant  'with  the  wife  in  an  action  seeking  to  charge 
her  separate  estate  will  depend  on  the  practice  of  each  state.  In  some 
states  the  husband  need  not  be  made  a  codefendant.8  In  other  cases  the 
husband  has  been  held  to  be  either  a  proper  or  a  necessary  party  defendant.9 

g.  DEFENSES.  —  Where  it  is  sought  to  subject  the  wife's  separate  estate, 
she  may  set  up  as  a  defense  the  fact  that  she  was  induced  to  contract  the 
obligation  through  fraudulent  representations ;  10  and  where  the  property  is 


1.  After  Her  Death.  —  Ramsay  v.  Carruthers, 

10  U.  C.  L.  J.  299. 

2.  In  Tennessee. —  Woodfolk  v.  Lyon,  98 
Tenn.  269. 

3.  Change  in  Form  of  Estate.  —  Cheatham  v. 
Newman,  59  Ala.  547. 

4.  Cormier  v.  Mattinson,  27  Nova  Scotia  354. 

5.  Joint  Obligations.  —  Howard  v.  North,  5 
Tex.  290,  51  Am.  Dec.  769;  Baxter  v.  Dear,  24 
Tex.  17,  76  Am.  Dec.  89;  Carson  v.  Taylor,  19 
Tex.  Civ.  App.  177;  Loan,  etc.,  Co.  v.  Campbell, 
27  Tex.  Civ.  App.  52  ;  Walters  v.  Cantrell,  (Tex. 
Civ.  App  1902)  66  S.  W.  Rep.  790. 

Where  a  joint  obligation  of  the  husband  and 
wife  is  assumed  in  order  to  secure  the  hus- 
band's individual  debts,  the  court  will  regard 
the  wife  as  a  surety  for  her  husband  and  will 
first  exhaust  his  interest  or  property.  Royal 
Canadian  Bank  v.  Mitchell,  14  Grant  Ch.  (U. 
C.)  412;  Jones  v.  Thorn,  45  W.  Va.  186;  Hall 
v   Hyer,  48  W.  Va.  353. 

So  where  the  husband  and  wife  executed 
a  deed  of  trust  conveying  community  property 
and  also  separate  property  of  the  wife  to  secure 
the  debt  of  the  husband,  the  wife  was  entitled 
to  have  the  community  property  first  exhausted 
before  resort  to  her  separate  property  was  had 
to  pay  such  debts.  James  v.  Jacques,  26  Tex. 
320,  82  Am.  Dec.  613;  Schneider  v.  Sellers,  25 
Tex.  Civ.  App.  226. 

6.  Husband  Mere  Nominal  Party. —  Marcus  v. 
Rovinsky,  05  Me.  106. 

7.  Alabama.  —  Forrest  v.  Robinson,  4  Port. 
(Ala.)  44.  But  see  Gilbert  v.  Dupree,  63  Ala. 
331. 


Maryland.  —  McCubbin  v.  Stanford,  85  Md. 
378,  60  Am.  St.  Rep.  329. 

Michigan.  —  Graham  v.  Lamb,  120  Mich.  577. 
Missouri.  —  Rogers  v.  Hopper,  94  Mo.  App. 
437- 

Texas.  —  Smith  v.  Ridley,  (Tex.  Civ.  App. 
1902)  70  S.  W.  Rep.  235. 

Washington.  —  Freundt  v.  Hahn,  28  Wash. 
117. 

West  Virginia.  —  Skidmore  v.  Jett,  39  W.  Va. 
544- 

But  see  Berry  v.  Bland,  7  Smed.  &  M.  (Miss.) 

77. 

In  Shacklett  v.  Polk,  4  Heisk.  (Tenn.)  104, 
the  court  held  that  where  the  wife  had  a  sepa- 
rate estate  in  lands  in  Tennessee,  and  also  in 
Mississippi,  the  Tennessee  lands  were  not 
chargeable  with  expenditures  made  for  the  bene- 
fit of  the  Mississippi  estate. 

8.  Making  Husband  Codefendant.  —  Valentine 
V.  Lloyd,  (C.  PI.  Spec.  T.)  4  Abb.  Pr.  N.  S. 
(N.  Y.)  371  ;  Taylor  v.  Glenny,  (Supm.  Ct. 
Spec.  T.)  22  How.  Pr.  (N.  Y.)  240  ;  Fisher  v. 
McMahon,  4  Ohio  Dec.  (Reprint)  87,  1  Cleve. 
L.  Rep.  14;  Boustead  v.  Whitmore,  22  Grant 
Ch.  (U.  C.)  222. 

9.  Muldoon  v.  Bilton,  10  U.  C.  C.  P.  382 ; 
Walker  v.  Smith,  28  Ala.  569  ;  Sexton  v.  Fleet, 
2  Hilt.  (N.  Y.)  477. 

In  Chicago  Coffin  Co.  v.  Fritz,  41  Mo.  App. 
389,  an  action  to  charge  the  interest  of  a  mar- 
ried woman  in  a  partnership  with  the  debt  con- 
tracted by  her  individually,  it  was  held  that  her 
partner  was  a  necessary  party  defendant. 

10.  Defenses,— Cridge  v.  Hare,  98  Pa.  St.  361. 
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held  by  her  under  a  deed  which  purports  to  create  an  equitable  estate,  she 
may  set  up  the  defense  that  part  of  the  purchase  money  was  in  fact  paid  with 
funds  belonging  to  her  statutory  estate.1  But  it  is  no  defense  that  she  was 
deceived  by  her  husband  as  to  the  identity  of  certain  land  upon  which  she 
has  executed  a  trust  deed.3  Coverture  is  no  defense  to  a  mortgage  executed 
by  a  married  woman  on  lands  purchased  by  her,  since  the  covenant  is  made 
for  the  benefit  of  her  separate  estate.3 

h.  RIGHTS  OF  CREDITORS.  — The  joint  creditors  of  a  married  woman  have 
no  priority  over  each  other,4  and  any  one  of  her  creditors  has  a  right  to  avail 
himself  of  her  liability  to  satisfy  his  own  demand,  without  either  alleging  that 
he  is  the  only  creditor  or  making  other  creditors,  if  any,  parties.5  Before 
a  creditor  has  established  his  right  against  the  separate  estate  by  obtaining  a 
judgment,  the  court  will  not  restrain  the  married  woman  from  dealing  with 
her  separate  estate.0 

3.  Wife's  Actions  and  Forms  of  Action  —  a.  Wife's  Right  of  Action. — 
Where  a  married  woman  possesses  a  separate  estate,  she  is  ordinarily  endowed 
with  the  same  rights  of  action  in  regard  thereto  as  if  she  were  a  feme  sole. 
Thus,  she  may  have  a  judgment  in  replevin  in  defense  of  her  right  to  the 
possession  of  such  property,'  may  bring  an  action  to  recover  her  estate  which 
has  been  illegally  conveyed  by  her  husband  or  other  trustee  8  or  where  it  has 
been  converted  by  the  husband  or  trustee  to  his  own  use,"  may  recover  dam- 
ages for  an  unauthorized  levy  upon  her  property  to  satisfy  a  debt  of  her  hus- 
band,,w  or  where  property  in  the  hands  of  her  husband  as  trustee  is  damaged 
by  a  third  person.11 

Removal  of  Cloud  on  Title.  —  A  court  of  equity  will  interfere  in  her  behalf  to 
remove  a  cloud  from  her  title  to  real  estate.13 

She  May  Maintain  Trover  against  a  mortgagee  to  recover  the  corpus  of  her  sepa- 
rate estate  on  which  the  husband  has  alone  executed  a  mortgage; 13  but  may 
not  maintain  trover  for  household  furniture  in  possession  of  her  husband  by 
virtue  of  the  marriage.14 

Property  Purchased  with  Trust  Funds.  —  Where  property  has  been  purchased  with 
trust  funds  belonging  to  the  wife,  a  trust  attaches  to  such  property  and  she 
has  the  option  to  take  it,  or  she  may  follow  the  fund  into  property  of  the 
trustee  with  which  it  has  been  mingled.15 

b.  Parties  —  (i)  Suit  by  Wife  Alone.  —  Whether  a  married  woman  can 
sue  in  respect  to  her  separate  estate  alone  or  whether  her  husband  must 
be  joined  with  her,  depends  upon  the  power  conferred  by  the  statutes  of 
the  various  states.    In  many  of  the  states  she  is  allowed  to  sue  alone.16  In 

1.  Parker  v.  Marks,  82  Ala.  548.  Adler,  91  Ala.  198;  Walker  v.  Coleman,  81  111. 

2.  Paxton  v.  Marshall,  18  Fed.  Rep.  361.  390,  25  Am.  Rep.  285;  Currie  v.  McNeill,  83  N. 

3.  Vrooman  v.  Turner,  8  Hun  (N.  Y.)  78.  Car.  176.    See  also  Taylor  v.  Allen,  112  Ga. 

4.  Rights  of  Creditors.  —  Hughes  v.  Hamilton,  330. 

19  W.  Va.  366.  10.  Damages  for  Wrongful  Levy. —  Holtzclaw  v. 

5.  Goldburg  v.  Drabelle,  4  Bush  (Ky.)  426.  Gassaway,  52  S.  Car.  551. 

Where  a  creditor  seeks  to  reach  the  property  11.  Injuries  to  Property.  —  Rome   v.  Shrop- 

of  a  married  woman  under  the  Maryland  stat-  shire,  112  Ga.  93. 

ute,  he  must  show  that  she  earned  it  by  her  12.  Removal  of  Cloud  from  Title. —  Barclay  v. 

skill,  industry,  or  personal  labor,  and  must  pro-  Henderson,  44  Ala.  269  ;  Ramsdell  v.  Fuller,  28 

ceed  according  to  the  special  mode  pointed  out  Cal.  37,  87  Am.  Dec.  103. 

by  the  act.    Crane  v.  Seymour,  3  Md.  Ch.  483.  13.  Trover.  —  Linam  v.  Reeves,  68  Ala.  89. 

6.  Robinson  v.  Pickering,  16  Ch.  D.  660.  14.  McGuire  v.  McGuire,  23   U.  C.  C.  P. 

7.  Wife's  Right  of  Action  —  Recovery  of  Estate.  123. 

—  Beagles  v.  Beagles,  05  Mo.  App.  338;  Tag-  15.  Property  Purchased  with  Trust  Funds. — 

gart  v.  Fowler,  25  Neb.  152.  Brazel  v.  Fair,  26  S.  Car.  370. 

8.  Illegal  Conveyance  by  Trustee. — Chappell  16.  Wife  May  Sue  Alone  —  England.  —  In  re 
v.  Boyd,  61  Ga.  662;  Sternberger  v.  Hurtzig,  Spencer,  19  Grant  Ch.  (U.  C.)  467;  Kenrick 
36  N.  J.  Eq.  375  ;  Silcock  v.  Baker,  25  Tex.  Civ.  v.  Wood,  L.  R.  9  Fq.  333. 

App.  508.    See  also  Dixon  v.  Dixon,  9  Ch.  D.  Canada.  —  Young  v.  Ward,  24  Ont.  App.  147, 

587;  Scrutchfield  v.  Sauter,  119  Mo.  615.  distinguished  in  Doidge  v.  Mimms.   13  Mani- 

9.  Conversion  by  Husband  or  Trustee.  — Jen-  toba  [8. 

kins  v.  McConico,  26  Ala.  213;   Stickney  v.  United  States.  —  Bein  v.  Heath,  6  How.  (U, 
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some  cases  she  may  sue  alone  or  may  join  her  husband  either  at  law  or  in 
equity,  although  the  cause  of  action  concerns  her  separate  estate  only.1 

In  Pennsylvania  a  married  woman  may  also,  without  the  consent  of  her  hus- 
band, postpone  her  judgment  for  the  benefit  of  a  subsequently  entered  lien.* 

(2)  Husband  May  Be  Joined.  —  In  some  jurisdictions  the  husband  may 
join  with  his  wife  in  an  action  affecting  her  separate  estate,  although  she  may 
sue  alone.3 

By  Next  Friend.  —  Where  it  is  necessary  for  a  married  woman  to  bring  suit  by 
her  next  friend,  her  husband  may  be  joined  with  her  and  act  as  such  next  friend.4 
If  such  next  friend  should  institute  a  useless  suit  without  the  woman's  consent, 
he  may  be  compelled  to  pay  the  costs.5 

(3)  Husband  Must  Be  Joined.  —  In  many  cases  it  is  necessary  that  the 
husband  should  be  joined  with  the  wife  in  suits  affecting  her  separate  estate.® 

(4)  By  Husband  Alone.  —  It  has  been  held  in  Alabama  that,  for  the  recovery 
of  the  rents  and  profits  of  the  wife's  statutory  separate  estate,  the  husband 
must  sue  alone;7  and  the  husband  must  sue,  in  Missouri,  for  possession  of 
the  wife's  land  where  he  is  entitled  to  the  possession  of  such  land.8  •  An  action 
by  the  husband  alone  will  lie  against  the  party  taking  separate  goods  of  his 
wife  out  of  his  possession.9 

c.  Statute  of  Limitations.  —  The  doctrine  of  the  statute  of  limitations 
as  affecting  suits  by  and  against  married  women  is  fully  treated  in  another 
part  of  this  work.10 

X.  Conflict  of  Laws.  —  The  subject  of  the  conflict  of  laws  as  applicable 
to  contracts  and  conveyances  made  by  married  women  is  treated  in  another 
part  of  this  work.11- 

XI.  Loss  and  Extinguishment  —  1.  Laches  —  in  General.  —  The  doctrine  of 
laches,  as  applied  to  a  married  woman,  is  closely  allied  to  that  of  acquiescence 
and  estoppel ;  and  it  would  seem  that  the  extent  to  which  she  may  be  debarred 
by  laches  from  asserting  her  rights  in  regard  to  her  separate  property  depends, 
as  in  the  case  of  an  estoppel,  upon  the  degree  of  independence  in  regard  to 
such  property  conferred  upon  her  by  the  statute.18 

Where  a  Married  Woman  Is  Made  Sui  Juris  with  full  capacity  to  contract  and  with- 
out limitation  as  to  her  power  to  dispose  of  her  separate  property,  she  may  be 
guilty  of  laches  in  regard  thereto  to  the  same  extent  and  with  the  same 
consequence  as  if  she  were  a  feme  sole.13 

S.)  228;  Hart  v.  Bowen,  86  Fed.  Rep.  877,  31  Ch.  (U.  C.)  467;  Bein  v.  Heath,  6  How.  (U. 
C.  C.  A.  31.  S.)  228. 

Alabama.  —  Pickens  v.  Oliver,  29  Ala.  528;  5.  Kenrick  v.  Wood,  L.  R.  9  Eq.  333.  See 
Cowan  v.  Motley,  125  Ala.  369.  also  Cronkhite  v.  Miller,  2  New  Bruns.  Eq.  51. 

Iowa.  —  Giddings  v.  Iowa  Sav.  Bank,  104  6.  Husband  Must  Join. — Bartow  v.  Draper, 
Iowa  676.  5  Duer  (N.  Y.)  130;  Boykin  v.  Ciples,  2  Hill 

Minnesota.  —  Nininger  v.  Carver  County,  10  Eq.  (S.  Car.)  200,  29  Am.  Dec.  67;  Sherlock  v. 
Minn.  133.  Denny,  28  Wash.  171;  Scouler  v.  Scouler,  19 

New  Jersey.  —  Carter  v.  Uhlein,  (N.  J.  1897)  U.  C.  Q.  B.  106;  Kirchhoffer  v.  Ross,  n  U.  C. 
36  Atl.  Rep.  956.  C.  P.  467;  Dow  v.  Dibblee,  12  New  Bruns.  55. 

New  York.  —  Newbery  v.  Garland,  31  Barb.      See  also  Pickens      Oliver,  29  Ala.  528. 
(N.  Y.)  121.  7.  By  Husband  Alone. — Cook  v.  Meyer,  73 

Pennsylvania.  —  Sheetz's   Estate,   2    Pa.   Co.      Ala.  580. 
Ct.  121  ;  Yake  v.  Shopf,  16  Lane.  L.  Rev.  276.         8.  Black  v.  Slaton,  92  Mo.  App.  663. 

Rhode  Island. —  Corey  v.  Howard,  19  R.  I.  723.         In  Burgess  v.  Cave,  52  Mo.  43,  it  was  held 

West  Virginia.  —  Clay  v.  St.  Albans,  43  W.  that  the  husband  was  the  proper  party  to  re- 
Va.  539,  64  Am.  St.  Rep.  883.  ceive  payment  of  the  judgment  in  favor  of  him- 

1.  Clay  v.  St.  Albans,  43  W.  Va.  539,  64  Am.      self  and  wife. 

St.  Rep.  883.  9.  Kraemer  v.  Gless,  10  U.  C.  C.  P.  470. 

2.  In  Pennsylvania.  —  Sheetz's  Estate,  2  Pa.  10.  See  the  title  Limitation  of  Actions,  vol. 
Co.  Ct.  121.  19,  P-  136. 

3.  Husband  May  Be  Joined.  —  New  Albany  v.  11.  See  the  title  Private  International  Law. 
Lines,  21  Ind.  App.  380;  Carter  v.  Uhlein,  (N.      vol.  22,  p.  1334  et  scq. 

J.  1897)  36  Atl.  Rep.  956;  Linden  v.  Buchanan,  12.  See  infra,  this  section.  Acquiescence  and 
29  U.  C.  Q.  B.  1  ;  Kirchhoffer  v.  Ross,  11  U.  C.      Estoppel  —  In  General. 

C.  P.  467;  Dow  v.  Dibblee,  12  N.  Bruns.  55.  13.  Married  Woman  Chargeable  with  Laches  as 

4.  By  Next  Friend.  —  In  re  Spencer,  19  Grant     if  Feme  Sole. —  McKneely  v.  Terry.  61  Ark. 
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Instances.  —  Thus,  a  married  woman  has  been  held  debarred  by  laches  of 
over  seven  years  from  reclaiming  her  property  as  against  one  claiming  title 
thereto  under  a  voluntary  deed  ; 1  likewise,  where  a  married  woman  waited  five 
years  before  repudiating  the  action  of  her  husband  in  purchasing  property 
with  her  money  in  his  name ; 2  also,  where  a  married  woman  who  had 
executed  a  deed  of  trust  on  her  separate  property  which,  by  statute,  was 
voidable  because  given  to  secure  her  husband's  debts,  failed  to  repudiate  the 
transaction  until  after  a  sale  had  been  had  under  the  deed  of  trust.3 

Knowledge  of  Bights  Essential  to  Laches.  —  A  married  woman  is  not  chargeable 
with  laches  in  asserting  her  rights  in  respect  to  her  separate  property  except 
from  the  time  when  she  has  knowledge  of  such  rights.4 

2.  Acquiescence  and  Estoppel  —  a.  In  General.  —  where  There  is  No  Actual 
Fraud,  the  liability  of  a  married  woman  to  lose  her  separate  estate  by  estoppel 
is  coextensive  with  her  right  to  dispose  of  such  estate  and  to  contract  with 
reference  thereto.  This  principle  is  made  manifest  by  the  following  limitations 
under  which  the  doctrine  of  estoppel  has  been  applied  to  married  women: 

Property  Must  Be  Held  to  Separate  Use.  — ■  The  first  essential  of  an  estoppel  work- 
ing a  divestiture  of  a  married  woman's  property  is  that  such  property  must  be 
held  to  her  sole  and  separate  use.5 

Where  There  Is  Restraint  upon  Anticipation.  —  Likewise,  where  there  is  a  restraint 
upon  anticipation  no  divestiture  can  be  worked  by  estoppel.'' 

Where  There  Is  a  Disability  to  Contract,  a  married  woman  cannot  be  divested  of 
her  separate  property  by  anything  in  the  nature  of  a  contract;  and  hence  she 
cannot  be  estopped  from  asserting  her  rights  to  such  property  by  mere 
acquiescence,"  nor  even  by  active  participation  in  the  transaction  set  up  as  an 
estoppel  and  the  receipt  and  enjoyment  of  the  benefits  flowing  from  such 
transaction,  provided  there  has  been  no  fraud  or  misrepresentation.8  The 
rule  is  the  same  where  there  is  a  disability  to  contract  except  in  a  certain 
manner.0 

Where  There  Is  Capacity  to  Contract,  with  full  power  to  dispose  as  to  her  separate 
property,  a  married  woman  is  liable  to  lose  such  property  by  estoppel  to  the 
same  extent  as  if  she  were  a  feme  sole.™  In  such  case  she  may  be  divested 
of  her  property  by  mere  acquiescence.11 

Where  There  is  Actual  Fraud  on  the  part  of  a  married  woman,  leading  others  to 
alter  their  positions  to  their  detriment,  she  will  be  estopped  to  reclaim  her 
separate  property  from  such  persons  regardless  of  any  question  as  to  her 
capacity  to  contract  or  dispose  of  such  property.12 

527:  Warner  v.  Jackson,  7  App.  Cas.  (D.  C.)  8.  Where  There  Is  Disability  to  Contract,  No 
211  ;  Rogers  v.  Shewmaker,  27  Ind.  App.  631.         Estoppel  Except  by  Fraud. — Cauble  v.  Worsham, 

1.  Laches  of  Over  Seven  Years  as  to  Voluntary  (Tex.  1902)  70  S.  W.  Rep.  737;  McLaren  v. 
Deed.  —  Warner  v.  Jackson,  7  App.  Cas.  (D.  C.)  Jones,  89  Tex.  131  ;  Williams  v.  Ellingsworth, 
211.  75  Tex.  483;  Steed  v.  Petty,  65  Tex.  490;  John- 

2.  Right  to  Claim  Property  Purchased  by  Hus-  son  v.  Bryan,  62  Tex.  623  ;  Fitzgerald  v.  Turner, 
band  in  Own  Name  Barred  by  Five  Years  Laches.      43  Tex.  79  ;  Berry  v.  Donley,  26  Tex.  738. 

—  Thompson  v.  Stringfellow,  119  Ala.  317.  9.  See  infra,  this  section,  As  Against  Parties 

3.  Failure  to  Repudiate  Trust  Deed  until  After  Dealing  with  Wife;  As  Against  Parties  Dcal- 
Sale.  —  Rogers  v.  Shewmaker,  27  Ind.  App.  631.        ing  with  Husband. 

i.  Knowledge  of  Rights  Essential  to  Laches.  —  10.  Liability  to  Estoppel  as  if  Feme  Sole  In- 
McKneely  v.  Terry,  61  Ark.  527.  volved  in  Capacity  to  Contract.  —  St.  Louis,  etc., 

5.  No  Estoppel  Except  as  to  Separate  Property.      R.  Co.  v.  Foltz,  52  Fed.  Rep.  627  ;  Colorado 

—  Bemis  f .  Call,  10  Allen  (Mass.)  512;  Lowell      Cent.  R.  Co.  v.  Allen,  13  Colo.  239;  Levy  v. 
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Daniels,  2  Gray  (Mass.)  161,  61  Am.  Dec.      Cray,  56  Miss.  318;  Upshaw  v.  Gibson.  53  Miss. 


34'. 


6.  No  Estoppel  Where  There  Is  Restraint  upon  11.  Estoppel  by  Acquiescence.  —  Matthews  v. 
Anticipation.  —  Bateman  v.  Faber,  (1897)  2  Ch.  Murchison,  is  Fed.  Rep.  691,  17  Fed.  Rep.  760. 
223,  66  L.  J.  Ch.  721,  77  L.  T.  N.  S.  71,  46  12.  Estoppel  Created  by  Actual  Fraud  Rep-ardless 
W.  R.  151.  0f  Capacity  to  Contract.  —  Matthews  v.  Murch- 

7.  Where  There  Is  Disability  to  Contract,  No  ison,  17  Fed.  Rep.  760;  Heck  7'.  Fisher,  78  Ky. 
Estoppel  by  Acquiescence.  —  Matthews  v.  Murch-  643;  Towles  v.  Fisher,  77  N.  Car.  437;  Cauble 
ison,  17  Fed.  Rep.  760;  Dozier  7'.  Freeman,  47  v.  Worsham,  (Tex.  1902)  70  S.  W.  Rep.  737; 
Miss.  647  ;  Towles  v.  Fisher,  77  N.  Car.  437.  Crayton  v.  Munger,  9  Tex.  285. 
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Injury  Essential  to  Estoppel.  —  As  in  the  case  of  any  other  person,  estoppel  can- 
not be  claimed  against  a  married  woman  unless  the  party  setting  up  such 
estoppel  has  been  induced  to  change  his  position  by  reason  of  the  acts  charged 
as  constituting  the  estoppel.1 

b.  As  Against  Par  ties  Dealing  with  Wife  —  Laches  in  Asserting  Rights. 
—  Where  a  conveyance  to  a  married  woman  of  a  life  estate  in  certain  prop- 
erty recited  that  the  grantor  was  the  sole  owner  of  the  legal  and  equitable 
title  to  such  property,  it  was  held  that  the  grantee  could  not,  after  accepting 
such  conveyance  and  enjoying  the  estate  thereby  conveyed  for  a  period  of  over 
twenty  years  without  setting  up  any  right  to  the  property  other  than  that 
granted  by  the  conveyance,  set  up  a  resulting  trust  in  the  property  as  against 
the  grantor's  devisee,  on  the  ground  that  the  grantor  had  held  the  property 
in  trust  for  her.2 

Acquiescence.  —  Where  a  statute  provides  an  exclusive  method  by  which  a 
married  woman  may  convey  her  separate  property,  she  will  not  be  estopped 
to  repudiate  an  assignment  made  in  any  other  manner  merely  because  she 
acquiesces  in  a  subsequent  assignment  made  by  her  assignee.3 

Acceptance  of  Benefits.  —  Where  a  married  woman  has  capacity  to  contract  with 
reference  to  her  separate  property,  acceptance  of  the  benefit  of  a  transaction 
between  herself  and  another  relating  to  her  separate  estate  will  estop  her  from 
repudiating  such  transaction,  though  the  effect  be  to  divest  her  of  such  prop- 
erty. Examples  of  the  application  of  this  rule  are  as  follows:  Where  a  married 
woman  owning  first  and  second  railroad  mortgage  bonds  received  and  accepted 
her  proportion  of  new  bonds  and  stock  allotted  to  her  under  a  certain  plan  of 
reorganization,  she  was  held  to  be  estopped  to  repudiate  such  reorganization, 
though  her  second  mortgage  bonds  were  deteriorated  in  value  thereby  ;  4  where 
a  married  woman,  prior  to  the  enactment  of  the  statute  creating  her  separate 
estate,  executed  a  valid  assignment  of  a  contingent  estate  which  did  not  vest 
until  after  the  enactment  of  the  statute,  she  was  not  allowed,  after  having 
received  the  proceeds  of  such  assignment,  to  set  up  title  to  the  vested  estate 
as  against  her  assignee  ;  5  where  a  married  woman  participated  in  condemnation 
proceedings  for  a  railroad  right  of  way  over  her  separate  property,  received 
the  damages  therein  awarded  to  her,  and  retained  such  damages  several  years, 
she  was  held  to  be  estopped  to  claim  the  property  covered  by  the  right  of 
way.6  But  where  there  is  a  limitation  upon  a  married  woman's  capacity  to 
dispose  of  her  property,  such  limitation  cannot  be  overcome  by  mere  accept- 
ance of  benefits  ;  thus,  where  a  statute  provides  an  exclusive  method  by  which 
a  married  woman  may  convey  her  separate  property,  she  will  not  be  estopped 
to  repudiate  a  conveyance  made  in  any  other  manner  merely  because  she  has 
accepted  the  consideration  for  such  conveyance,7  nor  because  she  allows  the 
grantee  to  erect  valuable  improvements  on  the  property  conveyed.8 

Fraud.  —  Where  a  married  woman  has  been  guilty  of  actual  fraud,  inducing 
another  injuriously  to  alter  his  position,  she  will  be  estopped  to  reclaim  prop- 

1.  Sanford   v.    Sanford,   58   N.   Y.  69,  af-  6.  Acceptance  of  Damages  in  Condemnation  Pro- 

firming  2  Thomp.  &  C.  (N.  Y.)  641;  Steed  ceedings. —  St.  Louis,  etc.,  R.  Co.  v.  Foltz,  52 

v.  Petty,   65   Tex.  490.     See  also   infra,  this  Fed.  Rep.  627  ;  Colorado  Cent.  R.  Co.  v.  Allen, 

section,    As    Against    Parties    Dealing    with  13  Colo.  229.     In  the  latter  case  the  estoppel 

Wife;     As    Against     Parties     Dealing     with  was  sustained  notwithstanding  a  statute  requir- 

Husband.  ing  joinder  of  the  husband  in  any  proceeding  to 

2.  Estoppel  by  Laches.  —  Laughlin  v.  Mitchell,  take  a  wife's  land  without  her  consent,  such 
121  U.  S.  411.  statute  being  held  to  be  inapplicable  in  that  the 

3.  Statutory  Method  of  Conveyance  Not  Waiv-  condemnation  proceedings  were  void,  thus  ren- 
able  by  Acquiesence.  —  Wonder  v.  Phelps,  109  dering  the  estoppel  dependent  upon  matters 
Pa.  St.  172.  wholly  outside  of  such  proceedings. 

4.  Estoppel  to  Repudiate  Reorganization  of  Cor-  7.  Statutory  Method  of  Conveyance  Not  Waivable 
poration. —  Matthews  v.  Murchison,  15  Fed.  by  Acceptance  of  Benefits.  —  Cauble  i\  Worsham, 
Rep.  691,  17  Fed.  Rep.  760.  (Tex.  1902)  70  S.  W.  Rep.  737:  Berry  v.  Don- 

5.  Assignment  Prior  to  Statute  Creating  Separate  ley.  26  Tex.  738. 

Estate.  —  Smilie's  Estate,  22  Pa.  St.  130.  8.  Williams  v.  Ellingsworth,  75  Tex.  483. 
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erty  with  which  she  has  parted  pursuant  to  the  fraudulent  transaction,  not- 
withstanding statutory  limitations  upon  her  power  to  dispose  of  such  property 
or  to  contract  in  regard  thereto.1 

c.  As  Against  Parties  Dealing  with  Husband  —  (i)  In  General. — 
Where  a  married  woman  allows  her  husband  to  deal  with  her  separate  prop- 
erty as  his  own  she  will  be  bound  by  his  contracts  and  transactions  in  regard 
thereto.  For  example,  where  she  allows  him  to  use  her  funds  for  the  purchase 
of  property  in  his  own  name  and  thereafter  to  deal  with  such  property  as  his 
own,  she  will  be  bound  by  an  award  in  arbitration  proceedings  entered  into  by 
him,  divesting  her  of  a  portion  of  such  property;2  so  where  she  allows  him 
to  build  a  house  on  her  land  and  to  make  an  agreement  with  adjoining  lot- 
owners  as  to  the  use  of  one  of  the  walls  of  the  house  as  a  party  wall,  she  will 
be  estopped  to  repudiate  the  agreement ;  3  likewise  where  she  allows  him  to 
vote  her  corporate  stock  at  a  corporate  meeting,  and  he  votes  such  stock  in 
favor  of  an  exchange  of  the  corporate  property  for  stock  in  another  corpora- 
tion, she  will  be  estopped  to  attack  the  validity  of  the  exchange,  especially  if 
she  receives  the  portion  of  the  new  stock  allotted  to  her  pursuant  to  the  terms 
of  the  agreement.4  Other  instances  of  the  application  of  this  principle  are 
collated  in  the  following  subdivisions. 

(2)  Husband ' s  Vendor.  —  If  a  married  woman  allows  her  husband  to  use  her 
money  in  the  purchase  of  property  in  his  own  name,  she  cannot  reclaim  such 
money  from  the  vendor,5  especially  if  she  accepts  the  benefit  of  the  transac- 
tion by  allowing  the  property  to  be  used  for  the  payment  of  her  debts.6 

(3)  Husband' s  Vendee — Title  in  Husband's  Name.  —  If  a  married  woman  allows 
her  husband  to  use  her  funds  in  the  purchase  of  property  in  his  own  name, 
and  thereafter  to  deal  with  such  property  as  his  own,  she  will  be  estopped  to 
assert  title  to  the  property  as  against  the  husband's  bona  fide  vendee  for  value.7 
A  fortiori  will  she  be  estopped  as  against  her  husband's  vendee  where  she 
herself  places  the  title  in  her  husband's  name  by  a  conveyance  reciting  a 
valuable  consideration;8  or  where,  after  allowing  him  to  take  title  in  his  own 
name,  she  joins  with  him  in  a  conveyance  to  one  having  no  actual  or  con- 
structive notice  of  her  equity.9 

Acquiescence  in  Sale.  —  Where  a  married  woman  is  not  present  at  the  time  her 
husband  sells  her  separate  property,  her  subsequent  acquiescence  in  such  sale 
will  not  estop  her  from  claiming  the  property  from  the  vendee.10  Even  if  she  be 
present  at  the  sale,  her  mere  silence  will  not  estop  her  from  thereafter  claiming 
title.11  Neither  will  she  be  estopped  in  such  case  from  setting  up  her  title  in 
an  action  against  the  vendee  for  the  purchase  money,  though  the  purchaser 
have  claims  against  the  husband  which  may  be  set  off  against  the  latter's  claim 
for  the  purchase  money,  but  not  against  the  wife's;  the  only  estoppel  in  this 
case  being  as  to  so  much  of  the  purchase  money  as  the  vendee  has,  without 
knowledge  of  the  wife's  claim,  paid  to  the  husband.12  But  if  she,  knowing 
that  her  husband  has  sold  her  property  under  circumstances  not  calculated  to 

1.  Estoppel  by  Fraud  Notwithstanding  Limita-  6.  Thompson  v.  Stringfellow,  119  Ala.  317. 
tions  upon  Power  to  Contract.  —  Crayton  v.  Mun-  7.  Estoppel  by  Allowing  Husband  to  Take  Title 
ger,  9  Tex.  285.    See  also  the  cases  cited  in  the  in  Own  Name. —  Coleman  v.  Semmes,  56  Miss, 
three  preceding  notes.  321. 

2.  Estoppel  to  Repudiate  Award  Against  Hus-  8.  Estoppel  by  Conveyance  to  Husband.  — 
band.  —  Coleman  v.  Semmes,  56  Miss.  321.  Osborne  v.  Cooper,  113  Ala.  405,  59  Am.  St. 

3.  Estoppel  to  Repudiate  Husband's  Contract  as  Rep.  117. 

to  Party  Wall. —  Horr  v.  Hollis,  20  Wash.  424.  9.  Estoppel  by  Joinder  with  Husband  in  Con- 

4.  Estoppel  to  Repudiate  Acts  of  Husband  in  veyance.  —  Nelson  v.  Holly,  50  Ala.  3. 
Voting  Corporate  Stock.  —  Hoene  v.  Pollak,  118  10.  No  Estoppel  Created  by  Mrre  Acquiescence  in 
Ala.  617,  72  Am.  St.  Rep.  189.  Sale  by  Husband. —  Klein  v.  Sri'>old,  89  111.  550. 

5.  Estoppel  to  Reclaim  Purchase  Money  from  11.  Canty  v.  Sanderfonl,  37  Ala.  91  ;  Drake  v. 
Husband's  Vendor. —  Kneeland  t.  Fuller,  51  Me.  Glover,  30  Ala.  382;  Hunter  v.  Foster,  4  Humph. 
518;  Gammon  v.  Butler,  48  Me.  344.  In  the  (Tenn.)  211.  But  see  infra,  this  section,  Hus- 
latter  case  it  was  intimated  that  the  rule  would  band's  Mortgagee  or  Assignee. 

be  different  as  to  any  other  property  than  money.         12.  Reed  v.  Klaus,  152  Pa.  St.  341. 
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excite  suspicion  as  to  his  right  to  sell,  and  knowing  that  the  purchase  money 
has  not  been  paid,  fails  to  use  due  diligence  to  assert  her  title,  she  will  be 
estopped  to  claim  the  property  after  payment  has  been  made,  though  she  was 
not  present  at  the  sale.1  Where,  however,  she  does  not  know  that  the  pur- 
chase money  has  not  been  paid,  no  estoppel  arises  from  her  failure  to  assert 
her  title  before  the  payment,  though  she  have  an  opportunity  to  do  so.2 

Settlement  Between  Husband  and  Wife.  —  Where  a  husband  sells  his  wife's  separate 
property  and  thereafter  settles  other  property  upon  her,  if  she  elects  to  accept 
the  settlement  she  cannot  repudiate  the  sale.3 

Limitation  of  Rule.  —  Where  a  statute  provides  an  exclusive  method  of  convey- 
ance of  a  married  woman's  property,  nothing  short  of  actual  fraud,  inducing 
the  purchaser  to  believe  that  the  property  belongs  to  the  husband,  will  estop 
her  from  repudiating  a  conveyance  made  by  the  husband  in  any  manner  other 
than  that  provided  by  the  statute.4 

Estoppel  Against  Heirs  of  Married  Woman.  — -  By  Statute  in  Kentucky,  where  a  husband 
conveys  his  wife's  freehold,  with  covenant  of  general  warranty,  the  joint  heirs 
of  the  husband  and  wife  who  have  inherited  property  from  the  husband  equal 
in  value  to  the  land  conveyed  by  the  husband  are  estopped  to  claim  such  land 
as  against  the  husband's  grantee.5 

(4)  Husband s  Mortgagee  or  Assignee  —  in  General.  —  Where  a  married 
woman  allows  her  husband  to  treat  her  personal  property  as  his  own,  she  will 
be  estopped  thereafter  to  claim  it  as  against  one  who,  in  good  faith  and  for  a 
valuable  consideration,  accepts  a  mortgage  thereon  from  the  husband.6 

Acquiescence  in  Mortgage.  — ■  Where  a  married  woman,  knowingly  and  without 
objection,  allows  her  husband  to  include  her  separate  property  in  a  mortgage 
given  to  secure  payment  for  board  to  be  subsequently  furnished  to  her,  she 
will  not  be  allowed  to  claim  such  property  as  against  the  mortgagee.7  Like- 
wise, where  she  stands  by  and,  without  objection,  allows  her  husband  to 
mortgage  her  property  as  if  it  were  his  own,  and  thereafter  not  only  recognizes 
the  validity  of  the  mortgage,  but  also  allows  the  mortgagee  to  furnish  sup- 
plies on  the  faith  thereof,  she  will  be  estopped  to  repudiate  it.8 

Title  in  Husband's  Name.  —  If  a  married  woman  allows  her  husband  to  purchase 
with  her  funds  property  in  his  own  name,  she  will  be  estopped  to  assert  title 
thereto  as  against  his  mortgagee.9  A  fortiori  she  will  be  estopped  where  she 
conveys  her  property  to  her  husband  in  secret  trust  for  her  benefit.10 

Recital  in  Subsequent  Mortgage.  —  A  recital  in  a  mortgage  executed  by  a  hus- 
band and  wife  on  the  wife's  separate  property,  that  such  mortgage  is  subject 
to  a  prior  mortgage,  will  not  estop  the  wife  from  claiming  the  property  as 
against  the  first  mortgage,  where  such  mortgage,  so  far  as  the  wife  is  con- 
cerned, purports  to  release  only  her  dower,  and  as  a  conveyance  of  her  separate 
property  is  void.11 

1.  Wife  with  Knowledge  of  Nonpayment  of  ley,  26  Tex.  738;  Cravens  v.  Booth,  8  Tex.  243. 
Purchase  Money  Estopped  by  Failure  to  Assert  5.  Estoppel  Against  Married  Woman's  Heirs  — 
Title  Before  Payment. —  Dann  v.  Cudney,  13  Kentucky  Statute. —  Lane  v.  Berry,  2  Duv.  ( Ky.) 
Mich.  239,  87  Am.  Dec.  755.  282. 

2.  Absence  of  Knowledge  of  Nonpayment  of  6.  Estoppel  by  Allowing  Husband  to  Treat 
Purchase  Money  —  No  Estoppel  Created  by  Fail-  Property  as  His  Own. —  Shirley  v.  Lambert,  3 
ure  to  Assert  Title  Before  Payment. —  McGregor  Edw.  (N.  Y.)  336,  affirmed  9  Paige  (N.  Y.)  363. 
v.  Sibley,  69  Pa.  St.  388.  7.  Estoppel  by  Acquiescence  in  Mortgage.  — 

3.  Estoppel  by  Settlement  with  Husband.  —      Davis  v.  Zimmerman,  40  Mich.  24. 

Wiley  v.  Gray,  36  Miss.  510.  8.  Levy  v.  Gray,  56  Miss.  318.    But  see  supra, 

4.  Estoppel  Inoperative  as  Against  Statutory      this  section,  Husband's  Vendee. 

Method  of  Conveyance.  —  Fitzgerald  v.  Turner,  9.  Estoppel  by  Allowing  Husband  to  Take  Title 
43  Tex.  79,  distinguishing  Clayton  v.  Frazier,  33  in  His  Own  Name. —  Harper  v.  Rudd,  89  Ala. 
Tex.  99,  and  disapproving  dicta  in  Womack  v.  371. 

Womack,  8  Tex.  397,  in  which  case  the  court  10.  Estoppel  by  Conveyance  to  Husband  in 
intimated  that  the  law  of  estoppel  operated  to  Secret  Trust. —  Lamb  v.  Lamb.  18  N.  Y.  App.  Div. 
deprive  a  married  woman  of  her  estate  even  in  250. 

the  absence  of  actual  fraud  and  contrary  to  the  11.  Recital  in  Subsequent  Mortgage. —  Franklin 
statutory  method  of  conveyance.    Berry  v.  Don-      Sav.  Bank  v.  Miller,  17  R.  I.  272. 
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General  Warranty  in  Husband's  Mortgage.  — Where  a  statute  provides  that  a  deed 
by  husband  and  wife  shall  convey  the  wife's  dower,  but  shall  not  affect  her  by 
any  covenant  of  warranty  therein  contained  which  is  not  made  with  reference 
to  her  separate  estate,  a  covenant  of  warranty  in  a  mortgage  executed  jointly 
by  a  husband  and  wife  to  secure  the  husband's  debt  will  not,  in  the  absence 
of  any  reference  to  her  separate  estate,  estop  her  from  claiming,  as  against  the 
mortgagee,  any  interest  other  than  dower  which  she  may  have  in  the  land. 1 

Joinder  in  Husband's  Mortgage.  —  The  joinder  of  a  married  woman  in  a  mort- 
gage executed  by  her  husband  operates  only  to  release  her  contingent  right 
of  dower,  and  does  not  affect  any  independent  interest  that  she  may  have  in 
the  land,  such,  for  example,  as  a  lien  on  the  land  by  virtue  of  a  prior  mortgage 
securing  a  debt  due  to  her  from  her  husband.2 

Husband's  Assignee.  —  If  a  married  woman  owning  securities  indorses  them  in 
blank  and  delivers  them  to  her  husband  in  order  that  he  may  raise  money 
thereon,  and  the  husband  assigns  them  as  collateral  security  for  his  ow  n  note, 
she  will  not  be  allowed  to  claim  the  proceeds  of  such  securities  as  against  the 
assignee  thereof,  especially  if  she  waits  several  years  before  asserting  title 
thereto.3  And  it  has  been  held  that  even  where  she  gives  her  husband  money 
to  invest  in  certain  securities,  and  he,  without  her  knowledge  or  consent, 
buys  the  securities  in  his  own  name,  she  cannot  assert  title  to  such  securities 
as  against  one  to  whom  the  husband  assigns  them  as  security  for  a  loan.4 

Limitation  of  Rule.  —  The  wife  must  be  guilty  of  some  conduct  influencing 
those  dealing  with  her  husband,  and  inducing  them  to  extend  credit  to  him 
in  reliance  upon  his  ownership  of  the  property.  Thus,  where  a  husband  in 
buying  a  wagon  gave  his  own  note  for  it,  and  afterwards  paid  the  note  with 
cotton  without  disclosing  his  wife's  ownership  of  the  cotton,  and  thereafter 
mortgaged  the  wagon  to  the  vendors  thereof,  it  was  held  that  the  wife  was 
not  estopped  to  claim  the  wagon  as  against  the  mortgagees.5  Neither  does 
any  estoppel  arise  where  the  mortgagee  has  constructive  notice  of  her  owner- 
ship of  the  property  by  virtue  of  compliance  with  a  statute  requiring  the 
registration  of  an  inventory  of  a  married  woman's  separate  property.0 

(5)  Husband  s  Creditors  —  In  General.  —  Where  a  married  woman  constantly 
allows  her  husband  to  hold  himself  out  to  the  world  as  the  owner  of  her 
separate  property  and  permits  him  to  contract  debts  on  the  credit  thereof 
until  disaster  overtakes  him,  she  will  be  estopped  to  step  in  and  withdraw 
from  the  process  of  the  law,  put  in  motion  by  his  creditors,  the  very  property 
she  has  constantly  permitted  him  to  represent  to  be  his.7 

Mingling  Property  with  Husband's.  —  If  a  married  woman  willingly  allows  her  sepa- 
rate property  to  be  so  mixed  into  a  common  mess  with  that  of  her  husband  as 
to  be  undistinguishable,  or  if  she  acquiesces  in  its  being  so  mixed,  such  prop- 
erty as  to  the  husband's  creditors  must  be  treated  as  relinquished  to  the  hus- 
band;8 likewise  where  all  of  the  property  so  mixed  is  levied  on  for  the 
husband's  debts,  if  she  claims  all  of  the  property  and  refuses  to  point  out  the 
specific  part  thereof  belonging  to  her,  she  will  thereafter  be  estopped  to  assert 
title  to  such  specific  part.9 

1.  Estoppel  by  Warranty  in  Husband's'Mortgage.  4.  Anderson  v.  Waco  State  Bank,  92  Tex. 
—  Augusta  Nat.  Bank  v.  Beard,  100  Va.  687,  506,  71  Am.  St.  Rep.  867. 

decided  under  Code  Va.,  §  2502  (as  amended  by         5.  Reliance  on  Wife's  Conduct  Essential  to  Es- 

Act  March  6,  1890).    See  also  Rorer  v.  Roanoke  toppel. —  Locke  v.  Adamson,  (Ark.  1890)  13  S. 

Nat.  Bank,  83  Va.  625,  decided  under  the  Act  of  W.  Rep.  702. 

'814-  6.  No  Estoppel  as  Against  Mortgagee  Having 

2.  Estoppel  Only  as  to  Dower  Created  by  Joinder  Constructive  Notice  under  Registration  Act.  — 
in  Husband's  Mortgage. —  Kitchell  v.  Mudgett,  Palmer  v.  Murray,  8  Mont.  174. 

37  Mich.  81  ;  Gillig  v.  Maass,  28  N.  Y.  191  ;         7.  McClain  v.  Abshire,   63   Mo.  App.  333. 

Power  v.  Lester,  23  N.  Y.  527 ;  Van  Amburgh  See  also  McClain  v.  Abshire,   72   Mo.  App. 

v.  Kramer,  16  Hun  (N.  Y.)  205;  Augusta  Nat.  390. 

Bank  v.  Beard,  100  Va.  687.  8.  Estoppel  by  Mixing  Property  with  Husband's. 

3.  Estoppel  as  to  Husband's  Assignee.  —  Flan-  —  GI  over  v.  Alcott,  1 1  Mich.  470. 

agin  v.  Hambleton,  54  Md.  222.  9.  Sherman  v.  Elder,  1  Hilt.  (N.  Y.)  178. 
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Profits  of  Separate  Property  Arising  from  Husband's  Business.  —  If  a  married  woman 
allows  her  husband  to  use  her  money  in  conducting  his  own  business,  she  cannot 
claim  the  profits  of  the  business  as  against  his  creditors.1 

Acquiescence  in  Husband's  Claim  of  Ownership.  —  Where  a  husband  represents  in  his 
wife's  presence  that  her  property  belongs  to  him,  and  thereby  obtains  credit, 
she,  being  presumed  to  be  sub  potestate  viri,  will  not  be  estopped  to  claim 
such  property  as  against  the  creditor  by  her  mere  failure  to  deny  her  husband's 
representations.2 

Title  in  Husband's  Name.  —  If  a  married  woman  allows  her  husband  to  purchase 
property  in  his  own  name  with  funds  derived  from  her  separate  estate,  and 
thereafter  permits  him  to  deal  with  such  property  as  his  own,  she  will  be 
estopped  to  claim  such  property  as  against  her  husband's  creditors,3  or  his 
assignee  in  bankruptcy,4  or  purchasers  at  a  sale  under  an  execution  against 
the  husband,  even  though  the  taking  of  the  title  in  the  husband's  name  be 
due  to  inadvertence.5  And  where  she  allows  her  husband  to  lend  her  money, 
taking  as  security  a  mortgage  in  his  own  name,  and  he  thereafter,  without  any 
previous  assignment  of  the  mortgage  to  her,  procures  a  conveyance  of 
the  mortgaged  property  to  her  in  the  satisfaction  of  the  loan,  she  will  be 
estopped  to  claim  the  property  as  against  his  creditors.6 

Failure  to  Record  Title.  —  The  failure  of  a  married  woman  to  record  the  evi- 
dence of  her  title  to  property  conveyed  to  her  by  one  other  than  her  husband 
will  not  create  an  estoppel  in  favor  of  her  husband's  creditors,  such  failure 
being  available  only  by  the  creditors  of  the  grantor.7 

Renunciation  of  Community  Property.  —  A  wife  who  renounces  her  interests  in 
community  property  has  no  standing  to  contest  the  seizure  of  such  property 
for  the  debts  of  her  husband.8 

Fraud.  —  A  married  woman  will  never  be  allowed  to  profit  by  her  own  fraud. 
Where,  therefore,  she  allows  her  husband  to  improve  her  separate  estate  with 
the  intent  to  place  the  funds  invested  in  such  improvements  beyond  the  reach 
of  his  creditors,  she  will  not  be  allowed  to  derive  any  benefit  from  such 
improvements  as  against  the  creditors.9 

Limitation  of  Rule.  —  A  married  woman  cannot  by  estoppel  lose  her  separate 
property  to  her  husband's  creditors  unless  she  has  been  guilty  of  some  conduct 
inducing  the  creditors  to  extend  credit  to  him  in  reliance  upon  his  ownership 
of  the  property.10  The  mere  fact,  therefore,  that  she  allows  him  to  hold  title 
to  her  property  when  he  owes  no  debts  will  not  estop  her  as  against  his 
creditors  whose  debts  are  created  after  the  property  has  been  transferred  to 
her,  and  who  have  not  been  misled  or  deceived  by  the  previous  state  of  the 
title;11  nor  have  his  creditors  any  claim  upon  property  which  he  conveys  to 
her  in  payment  of  money  which  she  has  lent  to  him. 12    Upon  the  same  princi- 

1.  Estoppel  to  Claim  Profits  of  Husband's  Busi-  6.  Estoppel  by  Allowing  Husband  to  Lend 
ness.  —  Murphy  v.  Nilles,  166  111.  99,  affirming  Money  in  His  Own  Name. —  Hemingray  v.  Todd, 
62  111.  App.  193.  5  Kan.  660. 

2.  Estoppel  Not  Created  by  Mere  Acquiescence  7.  No  Estoppel  Created  by  Failure  to  Record 
in  Husband's  Claim  of  Ownership. —  Carpenter  v.  Title. —  Feig  v.  Meyers,  102  Pa.  St.  10;  Harris 
Carpenter,  27  N.  J.  Eq.  502.  t .  Jnion  Bank,  1  Coldw.  (Tenn.)  152. 

3.  Estoppel  by  Allowing  Husband  to  Take  Title  8.  Estoppel  by  Renunciation  of  Community 
in  His  Own  Name.  —  Sexton  v.  Wheaton,  8  Property.  —  McCorkill  v.  Knight,  3  Can.  Supm. 
Wheat.  (U.  S.)  229;  George  Taylor  Commission  Ct.  233. 

Co.  v.  Bell,  62  Ark.  26 ;  Hockett  v.  Bailey,  86  9.  Estoppel  to  Claim  Benefit  of  Improvements  by 

111.  74;  City  Nat.  Bank  v.  Hamilton,  34  N.  J.  Husband  in  Fraud  of  Creditors.  —  Heck  v.  Fisher, 

Eq.  158;  Besson  v.  Eveland,  26  N.  J.  Eq.  471  ;  78  Ky.  643. 

Rosenbaum  v.  Davis,  (Tenn.  Ch.  1898)  48  S.  W.  10.  Reliance  on  Husband's  Ownership  Essential 

Rep.  706.  to  Estoppel. —  McAdow  v.  Hassard.  58  Kan.  171  ; 

4.  Estoppel  as  to  Husband's  Assignee  in  Bank-  Chadbourn  v.  Williams,  45  Minn.  294. 
ruptcy. —  Keating  v.  Keefer,  5  Nat.  Bankr.  Reg.  11.  City  Nat.  Bank  v.  Hamilton,  34  N.  J.  Eq. 
i33>  M  Fed.  Cas.  No.  7,635.  158. 

5.  Estoppel  as  Against  Purchasers  at  Sale  under  12.  Property  Conveyed  by  Husband  to  Wife  in 
Execution  Against  Husband. —  Powell  v.  Jones,  Payment  of  Loan  Not  Subject  to  His  Debts. — 
67  N.  Car.  126.  Citizens'  Nat.  Bank  v.  Webster,  76  Iowa  381. 
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pie,  the  mere  fact  that  she  allows  her  husband  to  act  as  her  agent  in  selling  her 
property  will  not  estop  her  from  claiming  the  proceeds  of  the  sale  as  against 
his  creditors;1  even  though  she  allow  a  sale  to  be  made  in  his  name  she  will 
not  be  estopped  as  against  his  creditors  who  have  not  extended  credit  to  him 
on  the  basis  of  his  ownership  of  the  property;2  nor  will  she  be  estopped  to 
claim  the  proceeds  of  such  sale  by  suffering  the  purchase-money  note  to  be 
made  payable  to  herself  or  her  husband  in  the  alternative,  and  allowing  him 
to  have  possession  thereof;3  neither  will  any  estoppel  arise  from  the  mere 
fact  that  she  allows  her  husband  to  act  as  her  agent  in  lending  her  money, 
where  the  creditors  have  full  knowledge  of  his  agency;4  nor  from  the  fact 
that  her  husband,  in  buying,  with  her  funds,  machinery  which  is  thereafter 
affixed  to  her  land,  does  not  disclose  the  fact  that  he  was  acting  for  her;5  nor 
from  her  husband's  representations,  made  in  her  absence,  of  ownership  of  per- 
sonal property  not  in  his  possession,  and  of  which  the  creditor  knows  nothing 
except  from  such  representations,  though  she  may  have  previously,  but  with- 
out the  knowledge  of  the  creditor,  allowed  her  husband  to  deal  with  the 
property  as  his  own.6  Under  the  same  principle,  the  husband's  creditors  who 
have  notice  of  his  wife's  ownership  of  property,  by  virtue  of  a  statute  provid- 
ing for  the  registration  of  an  inventory  of  the  separate  estate  of  a  married 
woman,  cannot  claim  an  estoppel  against  her  because  she  stands  by  and  allows 
him  to  claim  ownership  of  the  property,  thereby  obtaining  credit.7  The  rule 
is  the  same  as  to  persons  claiming  under  the  husband's  creditors;  thus,  the 
mere  fact  that  when  a  married  woman's  property  is  levied  on  for  her  husband's 
debts  she  claims  her  exemption  out  of  the  property,  and  thereafter  leases  the 
property  from  the  purchaser  at  the  execution  sale,  will  not  estop  her,  after  the 
determination  of  the  lease,  from  setting  up  a  resulting  trust  in  the  property.** 

(6)  Wifes  Creditors.  — Win  re  a  wife  stands  by  and  allows  her  husband  to 
receive  interest  on  a  mortgage  owned  by  her,  and  thereafter  permits  him  to 
apply  it  to  the  relief  of  their  joint  necessities,  she  and  persons  claiming  under 
her  will  be  estopped  to  repudiate  the  husband's  authority,  and  cannot  recover 
from  the  mortgagee  the  amount  of  interest  so  paid.9 

d.  As  Against  Parties  Dealing  with  Trustee  or  Agent — Acquiescence 
in  and  Receipt  of  Benefits  of  Sale.  —  Where  a  married  woman  not  only  acquiesces  in 
an  exchange  of  her  property  by  her  trustee  for  other  property,  but  also  accepts 
and  enjoys  the  resulting  trust  in  the  property  received  by  the  trustee  in  the 
exchange,  she  will  be  estopped  to  repudiate  the  exchange.10 

Limitation  of  Rule.  —  Where  a  statute  provides  an  exclusive  method  for  the 
conveyance  of  a  married  woman's  property,  acquiescence  in  and  receipt  of 
benefits  of  a  sale  of  such  property  by  her  trustee  will  not,  in  the  absence  of 
fraud  inducing  the  purchaser  to  buy,  estop  her  from  claiming  the  property.11 

Acquiescence  in  Sale  by  Agent.  — ■  The  mere  fact  that  a  married  woman,  knowing 
of  the  unauthorized  sale  of  her  separate  property  by  one  claiming  to  be  her 

1.  No  Estoppel  as  to  Proceeds  of  Property  Sold  Constructive  Notice  under  Registration  Act.  — 
by  Husband.—  Webster  v.   Farnum,  60   N.   H.      Griswold  v.  Boley,  1  Mont.  545. 

S68.  8.  As  Against  Purchasers  at  Sale  under  Execu- 

2.  Glover  v.  Suter,  (Ky.  1897)  38  S.  W.  Rep.  tion  Against  Husband.  —  Fillman  v.  Divers,  31 
869.  Pa.  St.  429. 

3.  Corry  v.  Jones,  114  Ala.  502.  9.  Estoppel  to  Recover  Interest  Paid  to  Husband. 

4.  No  Estoppel  Created  by  Allowing  Husband  to  — Early  v.  Rolfe,  95  Pa.  St.  58.  Qucrc  as  to 
Act  as  Agent  in  Lending  Money. —  Heavenrich  v.  whether  allowing  the  husband  to  receive  satis- 
Heavenrich,  37  N.  Y.  App.  Div.  450.  faction  of  the  mortgage  would  estop  the  wife 

5.  No  Estoppel  Created  by  Allowing  Husband  to  from  claiming  payment  from  the  mortgagee. 
Act  as  Agent  in  Buying  Property.  —  Arnold  v.  See  also  Bardsley's  Estate,  7  W.  N.  C.  (Pa.)  48. 
Elkins,  6-  Miss.  675.  10.  Estoppel  by  Acquiescence  in  and  Receipt  of 

6.  Estoppel  Not  Created  by  Husband's  Unauthor-  Benefits  of  the  Sale. —  Dozier  v.  Freeman,  47 
ized  Claim  of  Ownership. —  McClain  v.  Abshire,  Miss.  647. 

72   Mo.    App.   390,    modifying   63    Mo.    App.  11.  No  Estoppel  in  Lieu  of  Statutory  Method  of 

•53.?-  Conveyance   Except   by   Fraud.  —  McLaren  v. 

7.  No  Estoppel  as  Against  Creditors  Having  Jones,  $<>  Tex.  131. 
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agent,  fails  to  repudiate  the  sale  will  not  estop  her  from  thereafter  claiming 
the  property ;  but  if  she  be  present  at  the  sale  and  fail  to  object  she  will  be 
estopped,  unless  the  purported  agent  be  her  husband,  in  which  case,  in  order 
to  raise  an  estoppel  it  must  appear  that  her  silence  was  due  to  an  actual 
fraudulent  intent,  and  not  the  result  of  marital  restraint.1 

e.  AS  AGAINST  HUSBAND  OR  HIS  ESTATE  —  Allowing  Husband  to  Receive  and 
Appropriate  Money.  ■ —  Where  a  married  woman  allows  her  husband,  from  time  to 
time,  to  receive  money  from  her  debtor  in  her  presence,  and  the  husband 
thereafter  appropriates  such  money  to  the  common  benefit  of  himself  and 
wife,  she  will  not  be  allowed,  after  his  death,  to  recover  it  from  his  estate.2 

Title  in  Husband's  Name.  —  Where  a  husband  lends  his  wife's  money,  and  with- 
out her  knowledge  or  consent,  takes  securities  in  his  own  name,  her  mere 
failure  to  assert  her  title  to  the  securities  will  not  estop  her  administrator 
from  claiming  such  securities  as  against  the  husband.3 

Separation  Settlement.  —  Where  a  husband  appropriates  his  wife's  separate 
property,  and  thereafter,  in  a  separation  settlement,  she  executes  to  him,  foi  a 
valuable  consideration,  a  general  release  as  to  all  transactions  between  them, 
she  will  be  barred  from  claiming  the  property  so  appropriated  by  him.4  But 
the  mere  fact  that  upon  separation  he  gives  to  her  certain  property,  intending  the 
gift  as  a  settlement  of  her  claim  to  property  belonging  to  her  separate  estate, 
will  not,  in  the  absence  of  anything  to  show  that  she  accepted  the  gift  with 
the  intention  of  releasing  her  claim  to  her  separate  property,  estop  her  from 
thereafter  claiming  such  property.5 

/.  Matters  in  Avoidance  of  Estoppel.  —  Where  no  advantage  is  taken 
of  a  married  woman's  ignorance,  she  cannot  plead  such  ignorance  in  avoidance 
of  an  estoppel  set  up  against  her  claim  to  her  separate  property.6  Likewise, 
where  she  joins  with  her  husband  in  a  conveyance  of  her  separate  property, 
she  cannot  avoid  the  estoppel  thereby  created  in  favor  of  the  vendee  on  the 
ground  that  she  joined  in  the  conveyance  in  ignorance  of  her  rights.' 

3.  Equitable  Election.  — ■  A  Married  Woman  Having  Capacity  to  Contract  is  subject  to 
the  principle  of  equitable  election  to  the  same  extent  as  if  she  were  a  feme 
sole.  Thus  where  such  a  married  woman  obtained  and  accepted  the  benefits 
of  a  decree  for  the  specific  performance  of  an  antenuptial  settlement,  wherein 
she  and  her  intended  husband  covenanted  to  settle  land  of  which  she,  then 
an  infant,  was  a  tenant  in  tail  upon  trust  for  her  separate  use  for  life,  with 
remainder  to  the  children  of  the  marriage,  she  was  held  to  be  bound  by  her 
election  and  was  ordered  to  settle  the  premises  accordingly;8  likewise,  a  mar- 
ried woman  has  been  held  to  have  elected  between  real  estate  and  a  legacy 
of  greater  value  from  the  mere  circumstance  of  her  having  received  five  years' 
interest  on  the  legacy.9 

Property  Subject  to  Election.  —  A  married  woman,  even  though  she  have  capacity 
to  contract,  is  bound  by  an  election  only  as  to  property  to  which  she  is  entitled 
at  the  date  of  the  acts  constituting  the  election.10 

Where  There  Is  Restraint  upon  Anticipation.  —  The  doctrine  of  election,  being 
founded  upon  the  presumption  of  a  general  intention  on  the  part  of  the  grantor 


1.  Estoppel  by  Acquiescence  in  Sale  by  Agent. 

• —  Drake  v.  Glover,  30  Ala.  382. 

2.  Estoppel  by  Allowing  Husband  to  Receive 
and  Appropriate  Money. —  Early  v.  Rolfe,  95 
Pa.  St.  58;  Mann's  Appeal,  50  Pa.  St.  375. 

3.  Wife's  Administrator  Not  Estopped  to  Claim 
Property  Held  by  Husband  in  Own  Name  ■ —  Le- 
land  v.  Whitaker.  23  Mich.  324.  See  also  infra, 
this  title,  Devolution  and  Administration. 

4.  Estoppel  Created  by  General  Release  of  All 
Claims.  —  Moss  v.  Moss,  95  111.  449. 

5.  Separation  Settlement  Inoperative  as  Estoppel 
in  Absence  of  Intention  to  Release  Claims  to 


Separate  Property.  —  Bruce  v.  Bruce,  95  Aia.  563. 

6.  Ignorance  Not  Pleadable  in  Avoidance  of 
Estoppel.  — Hoene  v.  Pollak,  118  Ala.  617,  72 
Am.  St.  Rep.  189. 

7.  Nelson  v.  Holly,  50  Ala.  3. 

8.  Election  by  Suit  for  Specific  Performance  of 
Antenuptial  Settlement.  —  Barrow  v.  Barrow,  4 
Kay  &  J.  409.  See  generally  the  title  Equi- 
table Election,  vol.  11,  p.  57. 

9.  Election  by  Receipt  of  Interest  on  Legacy.  — 
Ardesoife  v.  Bennet,  2  Dick.  463. 

10.  Election  Not  Applicable  to  After-acquired 
Property. —  Smith  v.  Lucas,  18  Ch.  D.  531. 
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or  testator  that  every  part  of  the  instrument  shall  take  effect,  does  not  apply 
where  such  presumption  of  intention  is  rebutted  by  the  provisions  of  the 
instrument  itself.  Hence,  where  the  same  instrument  gives  to  a  married  woman 
certain  property  with  a  restraint  upon  anticipation,  and  by  other  provisions 
raises  a  question  of  election,  she  will  not  be  required  to  elect,  since  the  very 
property  which  she  would  be  required  to  renounce  is,  by  the  terms  of  the 
instrument,  made  inalienable.1 

4.  End  of  Coverture  —  Death  of  Husband.  —  Upon  the  determination  of  coverture 
the  peculiar  nature  of  a  married  woman's  separate  estate  ceases  to  exist.  Thus, 
where  property  is  held  in  trust  for  the  separate  use  of  a  married  woman,  upon 
the  death  of  her  husband  the  trust  becomes  executed  and  the  legal  title  vests 
absolutely  in  the  widow,58  even  though  such  estate  be  coupled  with  a  limitation 
against  anticipation.3 

Revival  of  Estate  upon  Second  Marriage.  —  A  separate  estate  created  for  the  benefit 
of  a  married  woman  in  view  of  a  particular  coverture,  without  any  limitation 
upon  anticipation,  does  not,  after  having  vested  absolutely  by  reason  of  the 
husband's  death,  revive  upon  a  second  marriage.4  Where,  however,  the  estate 
is  coupled  with  a  limitation  against  anticipation,  the  separate  nature  of  the 
estate,  with  the  limitation  against  anticipation,  will  revive  upon  a  second 
marriage.5 

Death  of  Wife.  —  Upon  the  death  of  a  married  woman  for  whose  separate 
use  property  is  held  in  trust,  the  trust  ceases  and  the  property  vests  in  her 
administrators  or  heirs.6  But  where  the  property  is  held  by  a  husband  in 
trust  not  only  for  his  wife  but  also  for  their  children,  the  trust  will  not  ter- 
minate with  the  death  of  the  wife,  the  trustee  and  the  children  being  still 
alive.7 

liability  for  Debts  Created  During  Coverture.  —  The  discoverture  of  a  married 
woman,  either  by  the  death  of  her  husband  or  otherwise,  will  not  free  her 
separate  property  from  liability  for  the  payment  of  debts  incurred  in  regard 
thereto  during  coverture.  After  discoverture  such  debts  may  be  enforced 
against  the  property  which  previously  constituted  the  separate  estate  to  the 


1.  No  Election  as  to  Property  Held  with  Re- 
straint upon  Anticipation. —  In  re  Wheatley,  54 
L.  J.  Ch.  201,  27  Ch.  D.  606,  51  L.  T.  N.  S. 
681,  33  W.  R.  275;  In  re  Vardon,  55  L.  J.  Ch. 

,  259,  3i  Ch.  D.  275,  53  L.  T.  N.  S.  895,  34  W. 
R.  185.  See  also  Bateman  v.  Faber,  (1897)  2 
Ch.  223,  66  L.  J.  Ch.  721  ;  Smith  v.  Lucas,  18 
Ch.  D.  531  ;  In  re  Tussaud,  9  Ch.  D.  363  ;  Jack- 
son v.  Hobhouse,  2  Meriv.  483.  Contra,  Wil- 
loughby  v.  Middleton,  2  Johns.  &  H.  344. 

2.  Title  to  Separate  Property  Vested  in  Wife  by 
Death  of  Husband. —  Moore  v.  Morris,  4  Drew. 
33,  3  Jur-  N.  S.  552,  5  W.  R.  383  [distinguish- 
ing Matter  of  Gaffee,  i  Macn.  &  G.  541,  1  Hall 
&  T.  635,  19  L.  J.  Ch.  179,  14  Jur.  277]  ;  Dent 
v.  Slough,  40  Ala.  518;  Bennett  v.  Bennett,  36 
Ala.  572;  Sessions  v.  Sessions,  33  Ala.  525; 
Andrews  v.  Huckabee,  30  Ala.  152;  Gordon  v. 
Eans,  97  Mo.  587;  Roberts  v.  Moseley,  51  Mo. 
282 ;  Bush's  Appeal,  33  Pa.  St.  85  ;  Steacy  v. 
Rice,  27  Pa.  St.  75,  67  Am.  Dec.  447. 

3.  Vesting  of  Estate  upon  Death  of  Husband  Not 
Prevented  by  Restraint  upon  Anticipation.  — 
Hawkes  v.  Hubbard,  L.  R.  11  Eq.  5,  40  L.  J. 
Ch.  49,  23  L.  T.  N.  S.  642,  19  W.  R.  117;  Mat- 
ter of  GalTee,  1  Macn.  &  G.  541,  1  Hall  &  T. 
635,  '9  L.  J.  Ch.  179,  14  Jur.  277;  Tullett  v. 
Armstrong,  4  Myl.  &  C.  377  ;  Bradley  v.  Hughes, 
8  Sim.  149:  Benson  v.  Benson,  6  Sim.  126; 
Knight  v.  Knight,  6  Sim.  121. 

4.  Separate  Estate  Without  Limitation  upon 


Anticipation  Not  Revived  by  Second  Marriage.  — 

Moore  v.  Morris,  4  Drew.  33,  3  Jur.  N.  S.  552, 
5  W.  R.  393  [distinguishing  Matter  of  Gaffee, 
1  Macn.  &  G.  541,  1  Hall  &  T.  635,  y  L.  J.  Ch. 
179,  14  Jur.  277]. 

5.  Separate  Estate  with  Restraint  upon  Antici- 
pation Revived  by  Second  Marriage.  —  Tullett  v. 
Armstrong,  4  Myl.  &  C.  377  ;  Dixon  v.  Dixon, 

1  Beav.  40,  8  L.  J.  Ch.  25,  2  Jur.  960  ;  Stroud 
v.  Edwards,  77  L.  T.  N.  S.  280 ;  Hawkes  v. 
Hubbard,  L.  R.  11  Eq.  5,  40  L.  J.  Ch.  49,  23  L. 
T.  N.  S.  642,  19  W.  R.  117,  following  Matter 
of  Gaffee,  1  Macn.  &  G.  541,  1  Hall  &  T.  635, 
19  L.  J.  Ch.  179,  14  Jur.  277,  which  case  ex- 
pressly overruled  Knight  v.  Knight,  6  Sim.  121  ; 
Benson  v.  Benson,  6  Sim.  126;  Bradley  v. 
Hughes,  8  Sim.  149;  and  in  effect  overruled 
Barton  v.  Briscoe,  Jac.  603,  and  Jones  v.  Salter, 

2  Russ.  &  M.  208.  See  generally  supra,  this 
title.  Wife's  Rights  and  Liabilities  with  Respect 
to  Separate  Estate  —  Restraints  on  Anticipa- 
tion and  Alienation. 

6.  Trust  for  Separate  Use  of  Married  Wo»nan 
Terminated  by  Death  of  Beneficiary.  —  Liptrot 
v.  Holmes,  1  Ga.  381  ;  Morgan  v.  Moore.  3 
Gray  (Mass.)  319:  Roberts  v.  Moseley,  51  Mo. 
282.  See  also  infra,  this  title,  Devolution  and 
Administration. 

7.  Trust  for  Wife  and  Children  Not  Terminated 
by  Death  of  Wife.  —  Baker  v.  Nail.  59  Mo.  265, 
distinguishing  Roberts  v.  Moseley,  51  Mo.  282. 
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same  extent  as  if  the  discoverture  had  not  occurred.1  But  the  property  which 
previously  constituted  the  separate  estate  will  alone  be  liable  for  such  debts, 
no  personal  judgment  being  recoverable  thereon  after  the  discoverture.8  It 
has  further  been  held  that  a  married  woman  cannot  during  coverture  make 
any  promise  which  will  bind  her  separate  estate  after  discoverture.3  But  where, 
after  a  married  woman  has  become  discovert,  she  promises  to  pay  a  debt 
incurred  during  coverture,  an  action  at  law  may  be  maintained  upon  such 
promise,  provided  the  debt  is  sustained  by  moral  obligation  to  pay  and  the 
subsequent  promise  be  made  upon  sufficient  consideration  ;  for  example,  where 
during  coverture  she  gives  her  note  for  goods  furnished  on  the  faith  of  her 
separate  estate,  and  after  the  end  of  coverture  promises  to  pay  such  note  in 
consideration  of  an  extension  of  time  granted  by  the  creditor.4 

XII.  Devolution  and  Administration  -1.  Devolution  —  a.  Rule  of  Suc- 
cession.—  Upon  the  death  of  a  married  woman,  the  title  to  her  separate 
property  of  which  she  has  not  disposed  vests  at  once  in  her  personal  repre- 
sentatives or  her  heirs  5 

b.  Liabilities  and  Charges  —  (i)  In  General.  —  The  property  of  a 
married  woman  passes,  upon  her  death,  to  her  personal  representatives  or 
heirs,  subject  to  all  the  debts  chargeable  against  it  during  her  life  and 
coverture.6 

Liability  for  Personal  Services. — •  A  married  woman  may  by  her  special  promise 
charge  her  separate  estate  in  the  hands  of  her  representatives  or  heirs  for  the 
price  or  value  of  services  rendered  to  her  by  a  personal  attendant.7 

(2)  For  Improvements  Made  by  Husband.  —  Expenditures  made  by  a  hus- 
band in  improving  his  wife's  separate  property  do  not,  in  the  absence  of  a 
contract,  expressed  or  implied,  and  supported  by  a  valuable  consideration 
other  than  the  improvements  themselves,  constitute  a  charge  upon  such  prop, 
erty  after  the  wife's  death.8    It  has  even  been  held  that  such  expenditures 


1.  Liabilities  of  Separate  Estate  Not  Extin- 
guished by  Discoverture.  —  Price  v.  Planters 
Nat.  Bank,  92  Va.  468,  wherein  many  cases  are 
cited  and  the  subject  is  thoroughly  discussed. 

2.  Personal  Judgment  Not  Recoverable  After  Dis- 
coverture on  Contract  Executed  During  Coverture. 
—  Parker  v.  Lambert,  31  Ala.  89;  Davis  v. 
Smith,  75  Mo.  219,  overruling  King  v.  Mittal- 
berger,  50  Mo.  184;  Staley  v.  Howard,  7  Mo. 
App.  380  ;  Schaeffer  v.  Ivory,  7  Mo.  App.  461  ; 
and  Hooton  v.  Ransom,  6  Mo.  App.  19. 

3.  Separate  Property  Not  Bound  After  Discover- 
ture by  Promises  Made  During  Coverture.  —  Waul 
v.  Kirkman,  25  Miss.  609. 

4.  Personal  Liability  Created  by  Promise  After 
Discoverture  to  Pay  Debt  Incurred  During  Cover- 
ture.—  Vance  v.  Wells,  8  Ala.  399. 

Liability  of  Estate  After  Death  of  Wife.  —  See 
infra,  this  title,  Devolution  and  Administration. 

5.  Separate  Property  of  Married  Woman  Vested 
by  Her  Death  in  Her  Representatives  or  Heirs  — 
England.  —  Proudley  v.  Fielder,  2  Myl.  &  K. 
57;  Dye  v.  Dye,  13  Q.  B.  D.  147,  S3  L.  J.  Q.  B. 
442,  51  L.  T.  N.  S.  145,  33  W.  R.  2;  Askew  v. 
Rooth,  43  L.  J.  Ch.  368.  L.  R.  17  Eq.  426,  22 
W.  R.  524,  30  L.  T.  N.  S.  155.  See  also  In  re 
Lambert,  39  Ch.  D.  626,  57  L.  J.  Ch.  927,  59  L. 
T.  N.  S.  429. 

Georgia.  —  Liptrot  v.  Holmes,  1  Ga.  381. 
Indiana.  —  Fulton  v.  Carey,  10  Ind.  570. 
Maryland.  —  Townshend  v.  Matthews,  10  Md. 
251. 

Massachusetts.  —  Morgan  v.  Moore,  3  Gray 
(Mass.)  319. 

Michigan.  —  Leland  v.  Whitaker,  23  Mich. 
324;  Wales  v.  Newbould,  9  Mich.  45. 
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Mississippi.  —  Walton  v.  Olive,  29  Miss.  270. 
Missouri.  —  Mercier    v.    West    Kansas  City 
Land  Co.,  72  Mo.  473;  Roberts  v.  Moseley,  51 
Mo.  282. 

Tennessee.  —  Cooper  v.  Maddox,  2  Sneed 
(Tenn.)  135. 

Texas.  —  Laufer  v.  Powell,  (Tex.  Civ.  App. 
1902)  71  S.  W.  Rep.  549. 

6.  Property  in  Hands  of  Representatives  or 
Heirs  Liable  for  Debts.  —  Gray  v.  Marshall,  (Ky. 
1890)  13  S.  W.  Rep.  913;  Hendricks  v.  Isaacs, 
46  Hun  (N.  Y.)  239;  Wauhoup's  Estate,  13 
Lane.  Bar.  (Pa.)  182,  29  Pittsb.  Leg.  J.  (Pa.) 
256 ;  Price  v.  Planters  Nat.  Bank,  92  Va.  468. 

Corpus  of  Realty.  —  Where  there  is  no  equi- 
table separate  personal  estate  of  the  wife 
applicable  to  the  discharge  of  her  general  en- 
gagements, or  if  the  amount  is  insufficient  for 
that  purpose,  and  the  rents  and  profits  of  the  real 
estate  constituting  her  equitable  separate  estate 
will  never  discharge  the  debts,  or  will  not  do  so 
within  a  reasonable  time,  it  is  proper  to  decree 
a  sale  of  the  land  for  that  purpose,  and  to  this 
extent  the  general  rule  laid  down  in  the  case 
of  Adler  v.  Lilienfeld,  33  Gratt.  (Va.)  399, 
should  be  qualified.  Price  v.  Planters  Nat. 
Rank,  92  Va.  468. 

7.  Liability  for  Personal  Services. —  Miller  v. 
Richardson,  88  Hun  (N.  Y.)  49.  See  also  Tie 
meyer  v.  Turnquist.  85  N.  Y.  516,  39  Am.  Rep. 
674;  Ackley  v.  Westervelt,  86  N.  Y.  448; 
Maxon  v.  Scott,  55  N.  Y.  247. 

8.  Improvements  by  Husband  Not  Charge  upon 
Property  of  Wife  After  Her  Death.  —  Connecticut 
Humane  Soc.'s  Appeal,  61  Conn.  465  ;  Nail  v. 
Miller,  95  Ky.  448;  Holmes  v.  Waldron,  85  Me. 

Volume  XXV. 


Devolution  and 


OF  MARRIED  WOMEN. 


Administration. 


will  not  under  any  circumstances  constitute  a  charge  upon  such  estate,  on  the 
ground  that  no  transaction  between  husband  and  wife  during  coverture  will 
create  a  debt  against  her  estate  after  her  death.1 

(3)  For  Expenses  of  Last  Sickness.  —  As  a  general  rule,  the  separate  prop- 
erty of  a  deceased  married  woman  is  not  chargeable  with  the  expenses  of  her 
last  sickness,2  and  her  husband  has  no  claim  upon  such  property  for  expendi- 
tures in  this  regard.3  It  has  been  held,  however,  that  the  property  will  be 
liable  for  such  expenses  where  the  husband  fails  to  pay  them,4  or  where  he  is 
insolvent.5 

(4)  For  Funeral  Expenses.  —  The  cases  are  in  conflict  as  to  whether  the 
separate  estate  of  a  deceased  married  woman  is  liable  for  her  funeral  expenses. 

Separate  Estate  Liable.  —  The  weight  of  authority  seems  to  be  that  such  estate 
is  liable  for  such  expenses.6 

Separate  Property  Liable  under  Certain  Conditions.  —  The  separate  property  of  a 
deceased  married  woman  has  been  held  liable  for  her  funeral  expenses  under 
certain  conditions,  as  where  her  husband  is  insolvent,7  or  where  he  fails  to 
pay  them,H  or  where  the  deceased  by  her  will  charged  the  expenses  of  her 
funeral  upon  her  separate  property.9 

Separate  Property  Not  Liable.  —  A  third  line  of  decisions  holds  that  the  separate 
property  of  a  deceased  married  woman  is  not  chargeable  with  her  funeral 
expenses  unless  such  a  charge  has  been  created  by  the  will  of  the  decedent.10 
Likewise  it  has  been  held  that  where  the  funeral  was  ordered  by  and  the 
credit  given  to  one  other  than  the  executor  or  administrator  of  the  deceased, 
her  separate  property  was  not  liable  for  the  funeral  expenses,  though  there 
were  sufficient  assets  to  meet  them.11 

Reimbursement  of  Husband  for  Funeral  Expenses.  —  The  authorities  are  in  conflict  as 
to  the  right  of  a  husband  to  reimbursement  from  his  deceased  wife's  separate 
property  for  expenditures  made  by  him  relative  to  her  funeral ;  one  line  of 
cases  holding  that  he  is  entitled  to  be  reimbursed  for  such  expenses,12  another 


312;  Burleigh  v.  Coffin,  22  N.  H.  118,  53  Am. 
Dec.  236;  Marable  v.  Jordan,  5  Humph.  (Tenn.) 
417,  42  Am.  Dec.  441. 

1.  Pierce  v.  Pierce,  25  Vt.  511. 

2.  Separate  Property  Not  Chargeable  with  Ex- 
penses of  Last  Sickness.  —  Matter  of  Klingen- 
smith,  (Surrogate  Ct.)  29  Civ.  Pro.  (N.  Y.)  69. 
But  see  McClellan  v.  Filson,  44  Ohio  St.  184, 
58  Am.  Rep.  814. 

3.  Husband  Not  Entitled  to  Reimbursement  for 
Expenses  of  Wife's  Last  Sickness.  — ■  Freeman  v. 
Coit,  27  Hun  (N.  Y.)  447. 

4.  Wife's  Estate  Liable  for  Expenses  of  Last 
Sickness  Where  Husband  Fails  to  Pay.  —  Car- 
penter v.  Hazelrigg,  103  Ky.  538. 

5.  Where  Husband  Is  Insolvent  Wife's  Estate 
Liable.  —  Scott's  Estate,  15  Pa.  Co.  Ct.  316. 

6.  Estate  of  Married  Woman  Liable  for  Funeral 
Expenses  —  England.  —  In  re  M'Myn,  33  Ch. 
D.  575,  55  L.  J.  Ch.  845,  55  L.  T.  N.  S.  834,  35 
W.  R.  179. 

Canada.  —  Re  Gibbons,  31  Ont.  252. 

Massachusetts.  —  Morrissey  v.  Mulhern,  168 
Mass.  412;  Constantinides  v.  Walsh,  146  Mass. 
281,  4  Am.  St.  Rep.  311. 

New  York.  —  Patterson  v.  Patterson,  59  N. 
Y.  574.  17  Am.  Rep.  384;  Freeman  v.  Coit, 
27  Hun  (N.  Y.)  447;  McCue  v.  Garvey,  14 
Hun  (N.  Y.)  562;  Kessler  v.  Hessen,  (N.  Y. 
City  Ct.  Gen.  T.)  19  Abb.  N.  Cas.  (N.  Y.) 
86. 

Ohio.  —  McClellan  v.  Filson,  44  Ohio  St.  184, 
58  Am.  Rep.  814. 


Rhode  Island. — Johnson's  Petition,  15  R.  I. 
438;  Buxton  v.  Barrett,  14  R.  I.  40. 

7.  Separate  Estate  Liable  for  Funeral  Expenses 
Where  Husband  Is  Insolvent.  —  Gould  v.  Moula- 
han,  53  N.  J.  Eq.  341  ;  Garvey  v.  McCue,  3 
Redf.  (N.  Y.)  313  ;  Judd's  Estate,  9  Kulp  (Pa.) 
326 ;  Wauhoup's  Estate,  13  Lane.  Bar  (Pa.) 
182;  In  re  Coyle,  1  Lane.  L.  Rev.  (Pa.)  234; 
Scott's  Estate,  15  Pa.  Co.  Ct.  316.  See  also 
Bazemore  v.  Mountain,  121  N.  Car.  59. 

8.  Separate  Property  Liable  for  Funeral  Ex- 
penses Where  Husband  Fails  to  Pay.  —  Carpenter 
v.  Hazelrigg,  103  Ky.  538. 

9.  Separate  Property  Chargeable  by  Will  with 
Funeral  Expenses.  —  Willeter  v.  Dobie,  2  Kay  & 
J.  647,  4  W.  R.  669 ;  Jackson  v.  Westerfield, 
(Supm.  Ct.  Spec.  T.)  61  How.  Pr.  (N.  Y.)  339. 

10.  Separate  Property  Not  Chargeable  with  Fune- 
ral Expenses. —  Lott  v.  Graves,  67  Ala.  40; 
Galloway  v.  McPherson,  67  Mich.  546,  n  Am. 
St.  Rep.  596. 

11.  Lucas  v.  Hessen,  (C.  PI.  Gen.  T.)  17  Abb. 
N.  Cas.  (N.  Y.)  271. 

12.  Husband  Entitled  to  Reimbursement  for 
Wife's  Funeral  Expenses. —  In  re  M'Myn,  33  Ch. 
D.  575.  55  L.  J.  Ch.  84s,  55  L.  T.  N.  S.  834.  35 
W.  R.  179;  Morrissey  v.  Mulhern,  168  Mass. 
412;  Constantinides  v.  Walsh,  146  Mass.  281,  4 
Am.  St.  Rep.  311  :  Patterson  v.  Patterson,  59  N. 
Y.  574.  17  Am.  Rep.  384;  Freeman  v.  Coit,  27 
Hun  (N.  Y.)  447;  McCue  v.  Garvey,  14  Hun 
(N.  Y.)  562 ;  Kessler  v.  Hessen,  (N.  Y.  Citv 
Ct.  Gen.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  86. 
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line  holding  that  he  is  not  so  entitled.1 

(5)  Curtesy  of  Husband.  —  Where  a  statute  or  instrument  creating  the 
separate  estate  of  a  married  woman  gives  her  full  power  to  dispose  of  the 
property  constituting  such  estate,  the  husband's  curtesy  will  be  defeated 
by  a  conveyance  or  devise  made  by  the  wife.8  But  where  she  dies  intestate, 
and  there  is  nothing  in  the  statute  or  instrument  creating  her  separate  estate 
indicating  an  intention  to  deprive  her  husband  of  curtesy,  he  will  be  entitled 
thereto.3 

c.  Liability  of  Husband  to  Account  to  Representatives  and 
HEIRS.  — The  husband  of  a  deceased  married  woman  is  liable  to  an  account- 
ing to  her  personal  representatives  and  heirs  as  to  any  of  her  separate  property 
which  he  may  have  received  or  been  in  possession  of  during  the  coverture.4 

2.  Administration  —  a.  Necessity.  —  The  estate  of  a  deceased  married 
woman  is  generally  subject  to  administration  as  in  any  other  case.  5 

b.  Right  to  Administration. — The  surviving  husband  generally  has 
the  exclusive  right  to  administer  on  the  estate  of  his  deceased  wife.® 

c.  Assets  —  In  General.  —  All  that  a  married  woman  dies  possessed  of  will, 
in  the  absence  of  a  contrary  showing,  be  presumed  to  belong  to  her  separate 
estate,  and  to  constitute  the  assets  thereof.7 

Gifts  Made  by  the  Husband  will  constitute  part  of  the  wife's  separate  estate  after 
her  death,  where  it  appears  that  at  the  time  of  such  gifts  he  was  indebted  to 
no  one  except  his  wife,8  or  was  indebted  in  a  trifling  amount  only.9 

Property  in  Possession  of  Husband.  —  Where  a  married  woman  during  her  lifetime 
permits  her  husband  to  have  the  use  and  possession  of  her  separate  personalty, 


1.  Husband  Not  Entitled  to  Reimbursement  for 
Wife's  Funeral  Expenses. —  Staple's  Appeal,  52 
Conn.  425.  See  also  Wheeler's  Estate,  4  Pa. 
Dist.  265. 

2.  Curtesy  Defeated  by  Conveyance  or  Devise.  — 

See  the  title  Curtesy,  vol.  8,  p.  525,  and  see 
Tong  v.  Marvin,  15  Mich.  60. 

3.  Husband  Entitled  to  Curtesy  in  Wife's  Sepa- 
rate Property. —  Hunt  v.  Missouri  Pac.  R.  Co., 
75  Mo.  252,  distinguishing  Roberts  v.  Moseley, 
51  Mo.  282.  See  also  the  title  Curtesy,  vol:  8, 
p.  521. 

Offset  in  Favor  of  Wife's  Heirs  Against  Hus- 
band's Curtesy.  —  The  curtesy  of  a  husband  in 
the  proceeds  of  a  sale  of  his  deceased  wife's 
realty  is  subject  to  offset  in  favor  of  the  heirs 
of  the  wife  for  funds  of  the  wife  appropriated 
by  the  husband  to  his  own  use  during  her  life- 
time.   Shippen's  Appeal,  80  Pa.  St.  391. 

4.  Husband  Liable  to  Account  to  Wife's  Repre- 
sentatives and  Heirs.  —  Donovan  v.  Haynie,  67 
Ala.  51;  Weems  v.  Bryan,  21  Ala.  302;  M.  E. 
Church  v.  Jaques,  3  Johns.  Ch.  (N.  Y.)  77 ; 
Calhoun's  Appeal,  39  Pa.  St.  218.  See  also 
Battle  v.  Mayo,  102  N.  Car.  413. 

5.  Administration  Necessary. —  Patterson  v. 
High,  8  Ired.  Eq.  (43  N.  Car.)  52 ;  Ruch  v. 
Hildebrand,  2  W.  N.  C.  (Pa.)  661,  24  Pittsb. 
Leg.  J.  (Pa.)  15;  Wood  v.  Wheeler,  7  Tex.  13. 
Compare  Molony  v.  Kennedy,  10  Sim.  254,  3 
Jur.  793.  wherein  it  was  held  that  where  funds 
are  settled  to  the  separate  use  of  a  married 
woman  for  her  life,  the  separate  use  ceases 
upon  her  death  and  her  husband  is  entitled  to 
the  residue  of  such  funds  jure  mariti,  without 
taking  out  administration. 

6.  Husband  Entitled  to  Administration.  —  See 
the  title  Executors  and  Administrators,  vol. 
11,  p.  768.  See  also  Dorsey  v.  Dorsey,  29  Ont. 
475  ;  Jones  v.  Brown,  34  N,  H.  439. 
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Legal  Personal  Representatives  Within  English 
Married  Women's  Property  Act,  1882.  —  Under 

the  English  Married  Women's  Property  Act  of 
1882,  a  husband  who  succeeds  to  his  deceased 
wife's  property  jure  mariti,  without  taking  out 
administration,  is  her  legal  personal  representa- 
tive and  as  such  is  liable,  to  the  extent  of  her 
property  coming  into  his  hands,  for  the  debts 
chargeable  against  such  property.  Surman  v. 
Wharton,  (1891)  1  Q.  B.  491,  60  L.  J.  Q.  B. 
233,  64  L.  T.  N.  S.  866,  39  W.  R.  416. 

7.  All  Property  of  Which  Married  Woman 
Dies  Possessed  Presumed  to  Be  Assets.  —  Gore  v. 
Knight,  2  Vern.  535,  Prec.  Ch.  255,  1  Ir.  Eq. 
464. 

Legacy  in  Discharge  of  Husband's  Debt.  — 

Where  a  married  woman  bequeathes  property 
in  discharge  of  her  husband's  debt  to  the  lega- 
tee, and  the  husband,  after  the  testatrix's  death, 
pays  such  debt,  the  legacy  will  be  assets  of  the 
testatrix's  estate.  In  re  Hodgson,  (1899)  1  Ch. 
666,  80  L.  T.  N.  S.  276,  47  W.  R.  443,  68  L.  J. 
Ch.  313. 

Earnings. —  Under  the  English  Married  Wom- 
en's Property  Act  of  1870,  it  was  held  that  the 
earnings  of  a  married  woman  constituted  assets 
of  her  estate  after  her  death.  In  re  Poole,  6 
Ch.  D.  73Q,  37  L.  T.  N.  S.  119,  46  L.  J.  Ch.  803, 
25  W.  R.  862. 

Life  Insurance  carried  by  a  husband  for  the 
sole  use  of  his  wife  belongs  to  the  wife's 
separate  estate,  and  upon  her  death  consti- 
tutes assets.  Brown  v.  Murray,  54  N.  J.  Eq. 
59  I- 

8.  Gifts  from  Husband  Included  in  Assets.  — 

Matter  of  Gillingham,  55  Hun  (N.  Y.)  604,  8 
N.  Y.  Supp.  385. 

9.  Lloyd  v.  Pughe,  L.  R.  14  Eq.  241,  42  L.  J. 
Ch.  282,  L.  R.  8  Ch.  88,  28  L.  T.  N.  S.  250,  21 
W.  R.  346- 
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such  property  will  nevertheless  constitute  assets  of  her  estate  after  her  death.1 
Likewise  where  the  husband  invests  his  wife's  money  in  securities,  taking  title, 
without  her  knowledge  or  consent,  in  his  own  name,  her  administrator  will  be 
entitled  to  such  securities,  notwithstanding  that  during  her  lifetime  she  did 
not  assert  her  title  thereto.3  And  where  the  husband,  after  the  death  of  the 
wife,  takes  possession  of  property  belonging  to  her  separate  estate,  and  such 
property  is  levied  on  by  his  creditors,  the  wife's  administrator  will  be  entitled 
to  the  assistance  of  equity  in  enforcing  his  right  to  the  property.3 

Where  the  Husband  Converts  His  Wife's  Property  to  his  OWll  use  during  her  lifetime 
he  will  be  accountable  to  her  personal  representatives  after  her  death;4  like- 
wise where  the  husband  is  guilty  of  such  conversion  after  the  wife's  death.5 
But  where  funds  belonging  to  the  separate  estate  of  a  married  woman  are 
appropriated  by  her  husband,  with  her  knowledge  and  consent,  her  personal 
representatives  will  have  no  claim  upon  the  husband  therefor.6 

Conflict  of  Laws.  —  Where  a  married  woman  living  in  one  state  collects  and 
treats  as  her  own  rents  accruing  from  property  situated  in  another  state,  in  the 
absence  of  any  proof  as  to  the  law  of  such  other  state  in  relation  to  the  rights 
of  married  women,  the  question  whether,  after  her  death,  the  rents  will 
be  considered  as  assets  of  her  estate  will  be  determined  by  the  law  of  the 
state  of  her  residence,  her  estate  being  administered  upon  in  the  latter  state.7 

Estoppel  to  Deny  Assets.  —  Where  a  husband,  in  qualifying  as  administrator  of 
his  w  ife's  estate,  swears  that  she  left  an  estate,  receives  letters  thereon,  and 
files  his  account  showing  certain  property  as  her  whole  estate,  he  will  be 
estopped  as  against  the  wife's  creditors  to  claim  such  property  as  his  own.8 

d.  Claims  Against  Estate  —  (i)  Order  of  Payment.  — Where  there  is 
no  statutory  provision  authorizing  a  suit  at  law  against  a  married  woman,  her 
property,  after  her  death,  will  constitute  equitable  assets  divisible  pari  passu 
among  her  creditors.9 

(2)  Proof  of  Claim  —  (a)  Jurisdiction  of  Probate  Court.  —  Where  a  married  woman 
cannot  be  sued  at  law,  a  probate  court  without  equitable  jurisdiction  has  no 
power  to  adjudicate  claims  against  her  separate  estate  after  her  death.  In 
such  case  the  claims  must  first  be  established  in  a  court  of  equity.10 

(b)  Action  Against  Personal  Representatives.  —  Where  a  married  woman  cannot  be 


1.  Property  in  Possession  of  Husband  Included 
in  Assets. —  Tong  v.  Marvin,  15  Mich.  72; 
White  v.  Zane,  10  Mich.  333  ;  Dorman  v.  Gan- 
non, 4  N.  Y.  App.  Div.  458.  See  also  supra, 
this  title,  Loss  and  Extinguishment  —  Acquies- 
cence and  Estoppel  —  As  Against  Husband  or 
His  Estate. 

2.  Leland  v.  Whitaker,  23  Mich.  324. 

3.  Wife's  Administrator  Entitled  to  Equitable 
Relief  Against  Executions  Against  Husband 
Levied  on  Wife's  Property. —  M'Kay  v.  Allen,  6 
Yerg.  (Tenn.)  44. 

4.  Husband  Accountable  to  Wife's  Representa- 
tives for  Conversion.  —  See  supra,  this  section, 
Devolution  —  Liability  of  Husband  to  Account 
to  Representatives  and  Heirs. 

5.  Peacock  v.  Monk,  2  Ves.  190. 

6.  Husband  Not  Accountable  for  Funds  Appro- 
priated with  Wife's  Consent.  —  Taylor  v.  Brown, 
65  Md.  366. 

7.  Law  of  State  of  Residence  and  Administra- 
tion Determinative  as  to  Assets. —  Gill  v.  Cook, 
42  Vt.  140. 

8.  Estoppel  to  Deny  Receipt  of  Assets.  —  Garvey 
v.  McCue,  3  Redf.  (N.  Y.)  313. 

9.  Assets  Divisible  Pari  Passu  Among  Cred- 
itors. —  In  re  Poole,  6  Ch.  D.  739,  37  L.  T.  N. 
S.  119,  46  L.  J-  Ch.  803,  25  W.  R.  862.  But 

25  C.  of  L.— 29  t 


see  Davis  v.  Smith,  75  Mo.  219,  wherein  it 
was  held  that  after  the  death  of  a  married  wo- 
man a  creditor  of  her  separate  estate  has  no 
right  to  satisfaction  out  of  any  of  her  property 
other  than  that  which  belonged  to  her  separate 
estate,  while  her  general  creditors,  equally  with 
the  special  creditors,  have  a  right  to  resort  to 
the  property  which  constituted  the  separate  es- 
tate. 

10.  Probate  Court  Without  Jurisdiction  to  Ad- 
judicate Claims. —  Lindsay  v.  Archibald.  65  Mo. 
App.  117;  Brown  v.  Sumner,  31  Vt.  671.  See 
also  Davis  v.  Smith,  75  Mo.  219,  wherein  the 
jurisdiction  of  the  probate  court  was  denied, 
not  on  account  of  lack  of  equitable  jurisdiction, 
but  because  such  court  was  obliged  to  allow 
claims  in  the  order  of  preference  specified  by 
statute,  and  was  without  authority  to  distin- 
guish between  creditors  of  the  separate  estate 
and  general  creditors. 

In  Arkansas  the  probate  court  has  jurisdic- 
tion to  adjudicate  all  claims  against  a  dece- 
dent's estate  capable  of  being  asserted  in  any 
court  of  justice  :  and  hence  a  claim  against  a 
separate  estate  of  a  deceased  married  woman 
may  be  adjudicated  by  such  court  and  allowed 
against  her  estate.  Oswalt  v.  Moore,  19  Ark. 
257. 
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sued  at  law,  an  action  at  law  will  not  lie  against  her  personal  representatives 
to  charge  her  separate  estate  with  debts  created  with  reference  thereto  during 
her  lifetime.    The  remedy  is  in  equity.1 

(c)  Authority  of  Personal  Representatives  to  Bind  Estate.  —  In  the  absence  of  express 
authority  conferred  by  will  or  statute,  the  personal  representative  of  a  married 
woman  cannot  bind  her  separate  estate  by  giving  his  note  for  a  pre-existing 
debt  against  such  estate;3  but  it  has  been  held  that  the  acknowledgment  by 
the  administrator  of  a  married  woman  of  the  justness  of  an  account  against 
her  separate  estate  is  sufficient  evidence  of  the  validity  of  the  claim  to  warrant 
a  judgment  against  her  separate  estate.3 


SEPARATES.  —  See  note  4. 
SEPARATE  USE.  —  See  note  5. 

1.  Action  at  Law  Not  Maintainable  Against 
Personal  Representatives. —  Harmon  v.  Siler,  99 
Ala.  306 ;  O'Connor  v.  Chamberlain,  59  Ala. 
435  ;  Carter  v.  Wann,  45  Ala.  346  ;  Rodgers  v. 
Brazaele,  34  Ala.  512.  See  also  In  re  Price,  28 
Ch.  D.  709,  54  L.  J.  Ch.  509,  52  L.  T.  N.  S. 
430,  33  W.  R.  20  ;  Boatmen's  Sav.  Bank  v.  Mc- 
Menamy,  35  Mo.  App.  198. 

2.  Personal  Representative  Without  Authority 
to  Bind  Estate.  —  Gibbs  v.  Bunch,  63  Miss.  47. 

3.  Admissions  of  Administrator  Evidence  of 
Claim  Against  Estate.  —  Waul  v.  Kirkman,  25 
Miss.  609. 


4.  Separates. —  In  Walters  v.  Jordan,  13  Ired. 

L.  (35  N.  Car.)  370,  Pearson,  J.,  dissenting, 
it  was  said :  "If  a  wife  separates  herself 
from  her  husband,  and  lives  in  adultery,  it  is 
a  cause  for  divorce  from  the  bonds  of  matri- 
mony. Separates  is  an  active  verb,  implies 
volition  on  the  part  of  the  wife,  and  is  synony- 
mous with  '  willingly  leaves.'  "  See  generally 
the  title  Divorce,  vol.  9,  p.  723. 

5.  Separate  Use. —  See  Rogers  v.  Vines,  6  Ired. 
L.  (28  N.  Car.)  297.  See  also  Apart,  vol.  2, 
p.  420,  and  see  the  title  Separate  Property  of 
Married  Women,  ante,  p.  331. 
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By  Alfred  Pizey. 

I.  Definition  and  Scope  of  Title,  452. 

II.  Agreement  to  Separate  and  Live  Apart,  452. 

1.  View  that  It  Is  Illegal,  452. 

a.  In  General,  452. 

b.  In  Ecclesiastical  Courts,  453. 

c.  At  Civil  Law,  453. 

d.  Reason  for  This  View,  453. 

2.  Contrary  View,  454. 

a.  In  England,  454. 

(1)  At  Laiu  and  in  Equity,  454. 

(a)  Early  Precedents,  454. 
(b~)  Wilson  v.  JVilson,  454. 

(2)  In  Divorce  Courts,  455. 

(3)  Justification  for  This  View,  456. 

b.  In  the  United  States,  456. 

3.  Covenants  Not  to  Molest  or  Annoy,  456. 

III.  Property  Stipulations  and  Provision  for  Wife,  456. 

1.  Introductory  Statement,  456. 

2.  Origin  of  the  Law,  457. 

3.  Necessity  for  Trustees  —  Particular  Covenants,  458. 

a.  In  General,  458. 

b.  Early  Rules,  459. 

(1)  In  General  —  Covenants  of  Husband,  459. 

(2)  Covenants  of  Wife,  461. 

(3)  Exceptions  to  Early  Rules,  461. 

(a)  Separate  Property  of  Wife,  461. 

(/>)  Contracts  Compromising  Matrimonial  Causes  of  Action 

or  Suits,  462. 
(V)  In  Equity  and  under  Statutes,  462. 

aa.  In  General,  462. 

bb.  Direct  Statutory  Provisions,  464. 

c.  Parties  to  Actions,  464. 

4.  Cause  for  Separation,  464. 

5.  Considerations,  465. 

a.  Covenants  Making  Provision  for  Wife,  465. 

b.  Other  Covenants,  and  Considerations  Generally,  466. 

6.  Effect  in  Matrimonial  Causes,  467. 

a.  Suits  for  Maintenance  or  Alimony,  467. 

b.  Suits  for  Divorce,  Judicial  Separation,  and  Nullity,  467. 

(1)  In  England,  467. 

(a)  Ecclesiastical  and  Equity  Courts,  467. 

(b)  Divorce  Courts,  468. 

(2)  In  the  United  States,  468. 

(a)  Alimony,  468. 

(b)  Expenses  of  Litigation,  469. 

(3)  Support  and  Maintenance  of  Children,  469. 

7.  Effect  in  Criminal  Proceedings  for  ATonsupport,  469. 

8.  Effect  on  Rights  of  Administration,  469. 

IV.  Custody  of  Children,  469. 
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V.  Agreements  for  Future  Separation,  470. 

1.  General  Rule,  470. 

2.  Scope  of  Rule,  471. 

VI.  Agreements  Facilitating  Divorce,  471. 
VII.  Parol  Agreements,  472. 

VIII.  Termination  of  Agreement  and  Covenants,  472. 

1.  Reconciliation  of  Husband  and  Wife,  472. 

2.  Express  and  Implied  Conditions,  473. 

IX.  Rescission  and  Cancellation  of  Agreement,  474. 

1.  In  General,  474. 

2.  Pleading  and  Proof,  474. 

X.  Incidental  Effects  of  Agreement,  475. 

1.  In  General,  475. 

2.  In  Matrimonial  Causes,  475. 

3.  In  Actions  for  Enticing,  Criminal  Conversation,  and  the  Like,  476. 

4.  On  Domicil  of  Wife,  476. 

5.  On  Status  of  Wife  as  a  Feme  Sole,  476. 


CROSS-REFERENCES. 


See  the  titles  ALIMONY,  vol.  2,  p.  91;  DIVORCE,  vol.  9,  p.  723;  HUSBAND 
AND  WIFE,  vol.  15,  p.  785;  ILLEGAL  CONTRACTS,  vol.  15,  p.  927; 
MARRIAGE  SETTLEMENTS,  vol.  19,  p.  1224;  SEPARATE  PROP- 
ERTY OF  MARRIED  WOMEN,  ante. 


I.  Definition  and  Scope  of  Title.  —  The  word  "separation"  has  been 
broadly  defined  as  the  living  asunder  of  man  and  wife.1  As  a  technical  law- 
term,  however,  it  has  a  more  restricted  use,  and  means  a  cessation  of  cohabita- 
tion of  husband  and  wife  by  agreement,2  usually  evidenced  by  articles  or  a  deed 
of  separation.3  It  is  the  purpose  of  this  article  to  discuss  the  validity  and  effect 
of  family  arrangements  attending  a  separation  and  living  apart  of  husband 
and  wife  by  mutual  consent.  The  legal  consequences  of  a  disruption  of 
marital  relations,  as,  for  example,  where  the  cessation  of  cohabitation  is  due  to 
the  desertion  of  one  spouse  by  the  other,  are  treated  elsewhere  in  this  work.4 

II.  Agreement  to  Separate  and  Live  Apart  —  1.  View  that  It  Is  Illegal 
—  a.  In  GENERAL.  —  Until  a  comparatively  recent  time,  the  agreement  to 
separate  and  live  apart,  contained  in  deeds  of  separation,  and  covenants  or 
stipulations  entered  into  for  the  purpose  of  compelling  its  continuance,  have 
been  generally  considered  as  against  public  policy  and  not  entitled  to  recognition 
in  any  court,  civil  or  ecclesiastical ;  and  while  the  validity  of  certain  covenants 
making  provision  for  the  wife  or  settling  property  rights,  entered  into  pursuant 
to  the  separation,  is  not  now  open  to  question,  this  differentiation  between  the 
various  covenants  of  the  deed  has  been  looked  upon  as  anomalous,  resting  only 
upon  precedent  and  opposed  to  the  principle  that  a  contract  founded  upon  an 
illegal  and  indivisible  consideration  is  void  in  its  entirety.5 

1.  Wharton  L.  Diet.  (1851);  Jacob  L.  Diet.  England.  —  Wilkes  v.  Wilkes,  2  Dick.  791; 
(1st  Am.  ed.).  Seeling  v.  Crawley,  2  Vern.  386;  Head  v.  Head, 

2.  And.  L.  Diet.;  Black  L.  Diet.;  Bouv.  L.  3  Atk.  547,  1  Ves.  17;  Guth  v.  Guth,  3  Bro.  C. 
Diet.  (Rawle's  Rev.).  C.  620,  note  a;  Worrall  v.  Jacob,  3  Meriv.  256; 

3.  And.  L.  Diet.  See  also  Wharton  L.  Lex.  St.  John  v.  St.  John,  11  Ves.  Jr.  526;  Logan  v. 
(10th  ed.).  Birkett,  1  Myl.  &  K.  220;  Warrender  v.  War- 

4.  See  the  cross-references  to  other  titles  render,  2  CI.  &  F.  488;  Ros  v.  Willoughby,"  10 
cited  at  the  beginning  and  throughout  the  body  Price  2  ;  Rodney  v.  Chambers,  2  East  283  ;  Jee 
of  the  article.  v.  Thurlow,  2  B.  &  C.  547,  9  E.  C.  L.  174; 

5.  The  Agreement  to  Live  Separate  and  Apart  Frampton  v.  Frampton,  4  Beav.  287  ;  Vansittart 
Against  Public  Policy  and  Void.  —  Pollock,  Prin-  v.  Vansittart,  2  De  G.  &  J.  249,  affirming  4 
ciples  of  Contract  (Phila.  1888)  264.  Kay  &  J.  62. 
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b.  In  Ecclesiastical  Courts.  —  Thus  the  agreement,  even  when  sup- 
ported by  a  covenant  not  to  sue,  was  held  void  in  the  ecclesiastical  courts, 
and  of  no  effect  whatever  as  a  bar  to  suits  for  judicial  separation,  for  nullity 
of  the  marriage,  or  restitution  of  conjugal  rights;  and  this  doctrine  has  been 
generally  followed  in  the  divorce  courts  of  the  United  States.1 

c.  At  Civil  Law.  —  The  civil  law  specifically  obligates  husband  and  wife 
to  live  together,  and  any  agreement  to  separate  and  live  apart  is  in  violation 
of  positive  law  and  a  nullity.2 

d.  Reason  for  This  View.  —  The  view  that  the  agreement  to  separate 


United  States.  —  Walker  v.  Walker,  9  Wall. 
(U.  S.)  743,  affirming  3  Cliff.  (U.  S.)  155,  29 
Fed.  Cas.  No.  17,065. 

Illinois.  —  Phillips  V.  Meyers,  82  111.  67,  25 
Am.  Rep.  295. 

Iowa.  —  McKe'e  v.  Reynolds,  26  Iowa  578; 
Wilson  v.  Wilson,  40  Iowa  230. 

Maryland.  —  Helms  v.  Franciscus,  2  Bland 
(Md.)  545,  20  Am.  Dec.  402;  Kremelberg  v. 
Kremelberg,  52  Md.  553. 

Mississippi.  —  Tourney  v.  Sinclair,  3  How. 
(Miss.)  324;  Carter  v.  Carter,  14  Smed.  &  M. 
(Miss.)  59;  Stephenson  v.  Osborne,  41  Miss. 
119,  90  Am.  Dec.  358;  Garland  v.  Garland,  50 
Miss.  694. 

New  Jersey.  ■ —  Miller  v.  Miller,  1  N.  J.  Eq. 
386:  Moores  v.  Moores,  16  N.  J.  Eq.  275;  Ire- 
land v.  Ireland,  43  N.  J.  Eq.  311;  Buttlar  v. 
Buttlar,  57  N.  J.  Eq.  645,  73  Am.  St.  Rep.  648 ; 
Aspinwall  v.  Aspinwall,  49  N.  J.  Eq.  302,  53  N. 
J.  Eq.  684;  Mockridge  v.  Mockridge,  62  N.  J. 
Eq.  570;  Emery  v.  Neighbour,  7  N.  J.  L.  142, 
11  Am.  Dec.  541. 

Neiu  York.  —  Anderson  v.  Anderson,  1  Edw. 
(N.  Y.)  380;  Beach  v.  Beach.  2  Hill  (N.  Y.) 
260,  38  Am.  Dec.  584 ;  Calkins  v.  Lang,  22 
Barb.  (N.  Y.)  97;  Dupre  v.  Rein,  (C.  PI.  Spec. 
T.)  56  How.  Pr.  (N.  Y.)  228,  7  Abb.  N.  Cas. 
(N.  Y.)  256. 

Oregon.  —  Henderson  v.  Henderson,  37 
Oregon  141  ;  Ogilvie  v.  Ogilvie,  37  Oregon  171. 

Pennsylvania.  —  McKennan  v.  Phillips,  6 
Whart.  (Pa.)  571,  37  Am.  Dec.  438;  Bowers  v. 
Clark,  1  Phila.  (Pa.)  561,  12  Leg.  Int.  (Pa.) 
176. 

Virginia.  —  Switzer  v.  Switzer,  26  Gratt. 
(Va.)  574;  Harshberger  v.  Alger,  31  Gratt. 
(Va.)  52. 

See  generally  other  cases  cited  in  this  sub- 
division. 

There  appears  to  be  a  strange  inconsistency 
in  pronouncing  a  deed  to  be  valid,  and  ad- 
mitting at  the  same  time  that  it  cannot  be 
enforced  ;  or  in  contending  that  it  might  be  the 
foundation  of  a  suit  at  law,  while  it  notoriously 
supplies  no  ground  for  a  specific  performance, 
because  equity  regards  it  as  contrary  to  public 
policy.  Jones  v.  Waite,  5  Bing.  N.  Cas.  341, 
35  E.  C.  L.  130,  opinion  of  Lord  Denman,  C.  J. 

Reconciliation  Agreements.  —  For  similar  rea- 
sons of  public  policy  an  agreement  by  husband 
or  wife  to  settle  money  or  property  upon  the 
other  if  he  or  she  will  terminate  an  existing 
separation  has  been  held  void  because  not  sup- 
ported by  considerations  which  the  law  will 
recognize.  Copeland  v.  Boaz.  q  Baxt.  (Tenn.) 
223,  40  Am.  Rep.  89 ;  Roberts  v.  Frisby,  38 
Tex.  219.  But  the  great  weight  of  authority 
upholds  the  validity  of  such  agreements.  See 


the  title  Illegal  Contracts,  vol.  15,  pp.  957, 
958  ;  also  Shafto  v.  Adams,  4  Giff.  492 ;  Web- 
ster v.  Webster,  1  Smale  &  G.  489,  17  Jur.  315, 
affirmed  4  De  G.  M.  &  G.  437  ;  Duffy  v.  White, 
115  Mich.  264;  Bolen  v.  Bolen,  44  Hun  (N.  Y.) 
362;  Fisher  v.  Filbert,  6  Pa.  St.  61  ;  Reamey  v. 
Bayley,  (Pa.  1887)  11  Atl.  Rep.  438;  Ximines 
v.  Smith,  39  Tex.  49,  sub  nom.  Ximenes  v. 
Ximenes,  43  Tex.  458.  Compare  Miller  v. 
Miller,  78  Iowa  177,  16  Am.  St.  Rep.  431. 

For  Illegal  Considerations  Generally  see  the 
titles  Consideration,  vol.  6,  pp.  757,  758;  Il- 
legal Contracts,  vol.  15,  pp.  988  et  seq.,  997 
et  seq. 

1.  Agreement  of  No  Effect  in  Matrimonial  Causes 

—  England.  —  Sullivan  v.  Sullivan,  2  Add.  Ecc. 
299 ;  Durant  v.  Durant,  1  Hag.  Ecc.  733 ; 
Smyth  v.  Smyth,  4  Hag.  Ecc.  509 ;  Nash  v. 
Nash,  1  Hag.  Cons.  140;  Mortimer  v.  Morti- 
mer, 2  Hag.  Cons.  310;  Westmeath  v.  West- 
meath,  2  Hag.  Ecc.  1  ;  St.  John  v.  St.  John,  1 1 
Ves.  Jr.  526  ;  Westmeath  v.  Westmeath,  Jac. 
126;  Westmeath  v.  Salisbury,  5  Bligh  N.  S.  339. 
sub  nom.  Westmeath  v.  Westmeath,  1  Dow  & 
CI.  519;  Warrender  v.  Warrender,  2  CI.  &  F. 
488. 

Maryland.  —  J.  G.  v.  H.  G.,  33  Md.  401,  3  Am. 
Rep.  183  ;  Kremelberg  v.  Kremelberg,  52  Md. 
553- 

Massachusetts.  —  Franklin  v.  Franklin,  154 
Mass.  515,  26  Am.  St.  Rep.  266. 

Mississippi.  —  Stephenson  v.  Osborne,  41 
Miss.  119,  90  Am.  Dec.  358. 

Missouri.  —  Stokes  v.  Stokes,  1  Mo.  320. 

Nezu  Jersey.  —  Moores  v.  Moores,  16  N.  J. 
Eq.  275. 

New  York.  —  Anderson  v.  Anderson,  1  Edw. 
(N.  Y.)  380;  Rogers  v.  Rogers,  4  Paige  (N.  Y.) 
516;  Clark  v.  Fosdick,  118  N.  Y.  7,  16  Am.  St. 
Rep.  736,  affirming  13  Daly  (N.  Y.)  500;  Taylor 
v.  Taylor,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N. 
Y.)  312. 

Pennsylvania.  —  Bloom  v.  Bloom,  8  Pa.  Dist. 
563,  22  Pa.  Co.  Ct.  433,  5  Lack.  Leg.  N.  (Pa.) 
267. 

2.  At  the  Civil  Law.  —  1  Merrick  Civ.  Code 
La.,  art.  120;  Walton  Civ.  L.  in  Spain  and 
Spanish  America,  art.  56 ;  Wells  v.  Stout,  9 
Cal.  479 ;  Martinez  v.  Lucero,  1  N.  Mex.  208. 
See  also  People  v.  Mercein,  8  Paige  (N.  Y.) 
68. 

Thus  the  living  apart  of  husband  and  wife 
under  a  mere  voluntary  agreement  is  not  a 
ground  upon  which  the  wife  can  recover  from 
her  husband  her  separate  dotal  property,  or  re- 
sume the  administration  thereon  ;  but  under 
the  provisions  of  the  civil  code  she  must  show 
waste  or  dissipation  on  his  part.  Martinez  v. 
Lucero,  1  N.  Mcx.  208. 
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and  live  apart  is  illegal  rests  upon  the  peculiar  character  of  the  marriage  con- 
tract, which  is  not  wholly  a  civil  contract  but  one  entered  into  and  judicially 
dissolved  only  by  compliance  with  regulations  prescribed  by  the  state,  which 
has  a  vital  interest  in  the  fulfilment  of  the  obligations  and  duties  that  hus- 
band and  wife  mutually  owe.  It  was  influenced  and  promoted  by  the  com- 
mon-law doctrine  of  coverture,  and  the  old  distribution  of  judicial  powers 
under  which  the  ecclesiastical  court,  viewing  the  marriage  relation  from  a 
religious  standpoint,  had  exclusive  jurisdiction  in  matrimonial  causes,  includ- 
ing power  to  decree  a  restitution  of  conjugal  rights  unless  a  defense  sufficient 
to  warrant  a  judicial  separation  was  made  out.1 

2.  Contrary  View  —  a.  In  England  —  (i)  At  Law  and  in  Equity  —  (a) 
Early  Precedents.  —  As  hereinafter  appears,  there  are  decisions  from  very  early 
times  which  have  recognized,  at  least  indirectly,  the  validity  of  the  agreement 
to  separate,  in  the  effort  to  protect  the  wife  against  the  husband  and  provide 
her  with  a  separate  maintenance  ;  even  where  it  was  executed  between  husband 
and  wife  directly,  without  the  intervention  of  trustees.2 

(b)  Wilson  v.  Wilson.  —  Until  within  recent  years,  few  if  any  of  the  cases 
involving  the  status  of  deeds  of  separation  had  reached  the  court  of  last  resort 
and  been  there  adjudicated  upon  the  merits.3  In  the  year  1845,  however, 
specific  performance  of  an  executory  agreement  for  separation,  entered  into  in 
compromise  of  a  suit  in  the  ecclesiastical  court  to  annul  the  marriage,  was 
decreed,  and  an  injunction  granted  to  restrain  further  prosecution  of  the  suit 


1.  Reason  for  This  View.  —  Pollock,  Principles 
of  Contract,  (Phila.  1888)  264,  306;  Mortimer 
.'.  Mortimer,  2  Hag.  Cons.  310;  Westmeath  v. 
Westmeath,  1  Dow.  &  CI.  519,  sub  nom.  West- 
meath v.  Salisbury,  5  Bligh  N.  S.  339 ;  West- 
meath v.  Westmeath,  Jac.  126;  Jones  v.  Waite, 
5  Bing.  N.  Cas.  341,  35  E.  C.  L.  130,  opinion  of 
Lord  Denman,  C.  J.;  Hunt  V.  Hunt,  4  De  G. 
F.  &  J.  221,  reversing  31  Beav.  89  ;  Wennhak 
v.  Morgan,  20  Q.  B.  D.  635,  per  Manisty,  J.; 
Chapman  r.  Gray,  8  Ga.  341  ;  King  v.  Mollohan, 
61  Kan.  683  ;  Stebbins  v.  Morris,  19  Mont.  115  ; 
Foote  v.  Nickerson,  70  N.  H.  496 ;  Rogers  v. 
Rogers,  4  Paige  (N.  Y.)  516;  Collins  v.  Col- 
lins, Phil.  Eq.  (62  N.  Car.)  153,  93  Am.  Dec. 
606;  Smith  v.  Knowles,  2  Grant  Cas.  (Pa.)  413; 
Baum  v.  Baum,  109  Wis.  47. 

2.  See  infra,  this  title,  Property  Stipulations 
and  Provision  for  Wife  —  In  Equity  and  under 
Statutes  —  In  General.  Compare  1  Bishop,  Mar- 
riage, Div.  &  Sep.,  §  1263,  where  it  is  said 
that  the  modern  English  doctrine  is  a  result  of 
"one  of  the  most  marvelous  judicial  summer- 
saults ever  witnessed  in  any  country."  Cited 
Baum  v.  Baum,  109  Wis.  47. 

By  the  Common  Law,  voluntary  separation, 
that  is,  the  cessation  by  mutual  agreement  of 
the  consortium  vitae  of  matrimony,  was  not  a 
thing  forbidden,  prohibited,  or  in  any  manner 
made  the  subject  of  punishment.  It  seems  to 
me,  therefore,  impossible  to  say,  as  a  general 
proposition,  that  voluntary  separations  were 
contrary  to  the  policy  of  the  law  after  the 
Reformation  and  the  statute  of  Henry  VIII., 
which  enacted  that  the  rules  of  the  ecclesias- 
tical law  should  prevail  so  far  as  they  were 
not  contrary  to  the  common  law.  Per  Lord 
Campbell,  Ch.,  in  Hunt  v.  Hunt,  4  De  G.  F.  & 
J.  221,  reversing  31  Beav.  89. 

Injunction  Against  Proceeding  in  Ecclesiastical 
Courts. —  See  Boone  v.  Boone,  31  Beav.  122, 
note ;  Westmeath  v.  Salisbury,  5  Bligh  N.  S. 
356,  sub  nom.  Westmeath     v.  Westmeath,  1 
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Dow.  &  CI.  519,  per  Lord  Eldon,  who  said  of  a 
suit  for  restitution  of  conjugal  rights :  "  I  be- 
lieve it  will  be  found  there  is  one  case  decided 
by  Lord  Aspley  when  he  was  Lord  Chancellor 
in  which  he  enjoined  the  parties  from  going  on 
in  the  ecclesiastical  court."  Compare  Fletcher 
v.  Fletcher,  2  Cox  Ch.  99. 

Habeas  Corpus  to  Obtain  Possession  of  Wife.  — 
There  are  early  cases  denying  the  right  of  the 
husband  to  gain  possession  of  the  wife,  where 
she  was  living  apart  from  him  under  a  deed  of 
separation  in  which  he  had  covenanted  to  per- 
mit her  to  do  so.  Rex  v.  Mead,  1  Burr.  542 ; 
Rex  v.  Lister,  1  Stra.  478,  8  Mod.  22.  See  also 
Rex  v.  Winton,  5  T.  R.  89;  Vane's  Case,  13 
East  171,  note  a,  2  Stra.  1202.  These  decisions 
have  been  cited  as  precedents  for  the  validity 
of  the  agreement  to  separate  and  live  apart. 
Jones  v.  Waite,  5  Bing.  N.  Cas.  341,  35  E.  C. 
L.  130,  opinion  of  Lord  Denman,  C.  J.;  West- 
meath v.  Westmeath,  1  Dow.  &  CI.  519,  sub 
nom.  Westmeath  v.  Salisbury,  5  Bligh  N.  S. 
339 ;  St.  John  v.  St.  John,  1 1  Ves.  Jr.  526 ; 
Mercein  v.  People,  25  Wend.  (N.  Y.)  64,  35 
Am.  Dec.  653. 

But  no  court  of  law  or  equity  has  authority 
to  interpose  to  oblige  husband  and  wife  to 
cohabit  together,  where  they  have  a  settled  de- 
termination to  the  contrary,  and  in  the  United 
States  not  even  the  divorce  courts  can  decree 
restitution  of  conjugal  rights ;  and  such  prece- 
dents are  probably  explainable  upon  ordinary 
principles  of  the  law  of  husband  and  wife.  Foote 
v.  Nickerson,  70  N.  H.  496.  See  generally 
Westmeath  v.  Salisbury,  5  Bligh  N.  S.  374,  sub 
nom.  Westmeath  v.  Westmeath.  1  Dow.  &  CI. 
519;  Baugh  v.  Baugh,  37  Mich.  59,  26  Am.  Rep. 
495 ;  People  v.  Mercein,  8  Paige  (N.  Y.)  47 ; 
and  titles  Habeas  Corpts,  vol.  15.  p.  181  ;  Hus- 
band and  Wife,  vol.  15,  pp.  812,  813. 

3.  See  Westmeath  v.  Salisbury,  5  Bligh  N.  S. 
339,  sub  nom.  Westmeath  r.  Westmeath,  1 
Dow  &  CI.  519,  where  it  is  said:  "The  change 
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in  conformity  with  the  provisions  of  the  article;  and  this  decision  was  twice 
affirmed  by  the  Lords.  Although  considerable  doubt  was  expressed  by  some 
of  the  Lords  as  to  the  validity  of  any  of  the  covenants  other  than  those  making 
provision  for  the  wife  and  settling  property  rights,  and  on  the  second  hearing 
the  doctrine  of  res  judicata  was  invoked,1  the  decision  has  resulted  in  establish- 
ing the  validity  at  law  and  in  equity  of  the  agreement  to  separate  and  live 
apart,  and  of  covenants  not  to  sue  in  the  divorce  courts  and  the  like,  entered  into 
for  the  purpose  of  compelling  a  continuance  of  the  contractual  separation  ;  and 
the  covenants  may  be  enforced  by  injunction,  or  the  agreement,  if  executory, 
decreed  to  be  specifically  performed,  as  in  ordinary  cases.2 

(2)  In  Divorce  Courts.  - —  Under  the  Divorce  Act  of  1857  which  abol- 
ished the  ecclesiastical  courts  and  created  divorce  courts  in  their  stead,  and 
the  later  Judicature  Acts  which  conferred  upon  them  equitable  jurisdiction, 
an  agreement  containing  covenants  not  to  sue  in  those  courts  is  a  valid 
defense  to  such  suits;3  and  even  before  equitable  jurisdiction  was  conferred 
upon  the  divorce  courts,  this  was  true,  except  where  the  suit  was  brought  for 


of  practice  from  special  verdicts  into  special 
cases  had  prevented  frequently  any  recurrence 
to  courts  of  errors." 

1.  Wilson  v.  Wilson,  1  H.  L.  Cas.  538.  affirm- 
ing 14  Sim.  405,  5  H.  L.  Cas.  40,  affirming  15 
Sim.  487. 

2.  Agreement  to  Separate  Valid  at  Law  and  in 
Equity.  — -Hunt  v.  Hunt,  4  De  G.  F.  &  J.  221, 
reversing  31  Beav.  89;  Gibbs  v.  Harding,  L.  R. 
8  Eq.  490;  Hamilton  v.  Hector,  L.  R.  13  Eq. 
511;  Besant  v.  Wood,  12  Ch.  D.  605;  Hart  v. 
Hart,  18  Ch.  D.  670;  Smith  v.  Smith,  18  Jur. 
1 02 1  ;  Kitchin  v.  Kitchin,  19  L.  T.  N.  S.  674; 
Flower  v.  Flower,  25  L.  T.  N.  S.  902,  20  W.  R. 
231.  See  also  for  a  discussion  of  the  English 
doctrine  Bowers  v.  Hutchinson,  67  Ark.  15; 
Rains  v.  Wheeler,  76  Tex.  390 ;  Caffey  v. 
Caffey,  12  Tex.  Civ.  App.  616;  Baum  v.  Baum, 
109  Wis.  47. 

If  Such  Covenants  Were  Against  the  Policy  of 
the  Law,  the  deed  of  separation  itself  would  be 
invalid  and  void ;  but,  on  the  contrary,  it  is 
settled  that  an  action  may  be  maintained  on 
them.  Hunt  v.  Hunt,  4  De  G.  F.  &  J.  221,  re- 
versing 31  Beav.  89. 

Covenant  Not  to  Sue  Necessary  to  Injunctive 
Relief.  —  Where  the  deed  does  not  contain  any 
covenant  not  to  proceed  in  the  divorce  courts, 
no  injunction  can  be  granted  against  the  prose- 
cution of  the  suit.  Williams  v.  Baily,  L.  R.  2 
Eq.  731.  But  see  for  a  possible  exception  to  the 
rule,  Besant  v.  Wood,  12  Ch.  D.  605.  The 
agreement  need  not  stipulate  specifically  that 
no  such  suit  shall  be  instituted,  to  effect  that 
end.  Thus  an  agreement  by  the  husband  that 
it  should  at  all  times  thereafter  be  lawful  for 
the  wife  to  live  separate  and  apart  from  him 
as  if  she  had  been  unmarried,  without  any 
interference  whatever  on  his  part,  is  sufficient 
to  prevent  the  bringing  of  a  suit  by  him  for 
restitution  of  conjugal  rights.  Wilson  v.  Wil- 
son. 5  H.  L.  Cas.  40,  affirming  15  Sim.  487. 

Making  Agreement  Compromising  Matrimonial 
Suit  a  Rule  of  Court.  —  Smythe  v.  Smythe,  18 
Q.  B.  D.  544;  Lancaster  v.  Lancaster.  (1896) 
P.  118,  affirming  (1896)  P.  75.  See  also 
Soilleux  v.  Herbst,  2  B.  &  P.  444. 

Trifling  Breaches  of  Covenants  on  the  part  of 
the  husband  do  not  prevent  him  from  obtaining 
an  order  restraining  the  wife  from  suing  for  a 
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restitution  of  conjugal  rights  contrary  to  the 
terms  of  the  deed.  Besant  v.  Wood,  12  Ch.  D. 
60s;  Kunski  v.  Kunski,  68  L.  J.  P.  18. 

3.  Covenants  Not  to  Sue  as  a  Defense  in  the  Di- 
vorce Courts  —  Scope  and  Effect  of  Various  Cove- 
nants.—  Newsome  v.  Newsome,  L.  R.  2  P.  & 
D.  306;  Marshall  v.  Marshall,  5  P.  D.  19;  Rose 
v.  Rose,  7  P.  D.  225,  affirmed  8  P.  D.  98 ; 
Clark  v.  Clark,  10  P.  D.  188;  Aldridge  v. 
Aldridge,  13  P.  D.  210;  Gooch  v.  Gooch,  (1893) 
P.  99  ;  Harris  v.  Harris,  41  L.  J.  Mat.  61,  27 
L.  T.  N.  S.  428,  21  W.  R.  80;  Kunski  v.  Kunski, 
68  L.  J.  P.  18. 

Causes  of  Action  for  Divorce  or  Judicial  Separa- 
tion Arising  After  Execution  of  Agreement.  — 
See  Morrall  v.  Morrall,  6  P.  D.  98  ;  Gandy  v. 
Gandy,  7  P.  D.  168,  reversing  7  P.  D.  77; 
Bishop  v.  Bishop,  (1897)  P.  138. 

The  Question  Comes  Before  the  Court  under 
essentially  different  conditions  from  those  which 
existed  with  reference  to  it  before  the  passing 
of  the  Judicature  Acts.  The  Divorce  Court  is 
now  a  part  of  the  High  Court  of  Justice,  and 
though  its  practice  remains  unchanged  it  is 
bound,  like  the  other  divisions,  to  administer 
law  and  equity  according  to  the  rules  under 
those  acts.    Marshall  v.  Marshall,  5  P.  D.  19. 

Deed  Not  Covenanting  Against  Suits.  —  Where 
the  deed  of  separation  does  not  contain  any 
covenants  not  to  sue  in  the  divorce  courts  it 
is  not  recognized  as  a  defense.  Williams  v. 
Williams,  L.  R.  1  P.  &  D.  178,  citing  Matthews 
v.  Matthews,  1  Sw.  &  Tr.  499,  which  was 
affirmed  3  Sw.  &  Tr.  161  ;  Izard  v.  Izard,  14  P. 
D.  45.  But  see  where  the  suit  is  for  judicial 
separation,  Besant  v.  Wood,  12  Ch.  D.  605, 
criticising  Brown  v.  Brown,  L.  R.  3  P.  &  D.  202. 

Failure  to  Plead  the  Agreement.  —  Where  the 
deed  of  separation  is  not  set  up  as  a  defense,  it 
will  not  be  taken  notice  of  by  the  court  or  con- 
stitute a  bar  to  the  proceeding.  Tress  v.  Tress, 
12  P.  D.  128;  Dowling  v.  Dowling,  (1898)  P. 
228 ;  Hardie  v.  Hardie,  84  L.  T.  N.  S.  64. 

Under  the  Judicature  Acts  equity  will  not  re- 
strain one  of  the  parties  from  proceeding  in 
the  Divorce  Court  contrary  to  the  provisions  of 
the  deed,  since  it  can  be  introduced  as  a  de- 
fense in  that  court,  if  valid,  and  its  validity  is 
also  examinable  there.  Brown  v.  Brown,  L.  R. 
7  Eq.  185. 
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the  restitution  of  conjugal  rights.1 

(3)  Justification  for  This  View.  —  This  change  in  the  law  of  separation  or 
final  stage  in  its  development  has  been  justified  upon  the  ground  that  judicial 
and  public  opinion  has  changed  as  to  the  question  of  public  policy  involved; 
time  and  experience  having  proved  it  to  be  more  desirable,  for  the  preserva- 
tion of  the  peace  and  the  reputation  and  welfare  of  families,  that  such  agree- 
ments should  be  encouraged  rather  than  that  the  parties  should  be  forced  to 
expose  their  matrimonial  difficulties  in  a  court  of  justice,  although  the  conse- 
quence may  be  that  they  will  live  separately.* 

b.  In  the  United  States.  —  In  this  country  there  is  very  little,  if  any, 
direct  authority  for  saying  that  the  doctrine  of  the  invalidity  of  the  agree- 
ment to  separate  and  live  apart,  considered  as  an  independent  covenant,  has 
been  departed  from,3  though  several  of  the  opinions  of  the  courts  are  some- 
what favorable  to  that  contention.4  In  a  few  states  husband  and  wife  are 
authorized  by  statute  to  enter  into  an  agreement  for  immediate  separation, 
and  this  fact  may,  in  these  jurisdictions,  necessitate  a  change  in  the  attitude 
of  the  courts  towards  covenants  seeking  to  enforce  its  continuance.5  For  the 
most  part,  however,  the  covenants  which  the  courts  have  been  called  upon  to 
consider  have  been  those  relating  to  property  or  making  provision  for  the  sup- 
port and  maintenance  of  the  wife. 

3.  Covenants  Not  to  Molest  or  Annoy.  —  The  validity  of  covenants  whereby 
one  of  the  parties  agrees  not  to  molest  or  annoy  the  other  seems  never  to  have 
been  questioned,  and  even  in  jurisdictions  where  the  agreement  to  separate  and 
live  apart  is  considered  as  illegal  and  void,  it  is  probable  that  such  covenants, 
like  those  settling  property  rights  or  making  provision  for  the  wife,  can  be 
segregated  and  upheld  as  valid.0 

III.  Property  Stipulations  and  Provision  for  Wife  —  1.  Introductory 
Statement. —  It  may  be  premised  to  the  discussion  of  this  part  of  the  subject, 
that  the  law  of  separation,  in  so  far  as  it  enforces  covenants  settling  property 
rights  or  making  provision  for  the  wife,  is  largely  the  result  of  judicial  legislation 


1.  Restitution  of  Conjugal  Rights  Prior  to  Judi- 
cature Act  Conferring  Equitable  Jurisdiction.  — 

Rowley  v.  Rowley,  L.  R.  i  H.  L.  Sc.  63  ;  Anquez 
v.  Anquez,  L.  R.  1  P.  &  D.  176;  Hay  ward  v. 
Hayward,  1  Sw.  &  Tr.  333  ;  Hunt  v.  Hunt,  32 
L.  J.  Mat.  168.  See  also  Spering  v.  Spering,  3 
Sw.  &  Tr.  21 1. 

2.  Justification  for  This  View.  —  Besant  v. 
Wood,  12  Ch.  D.  605;  Hart  v.  Hart,  18  Ch.  D. 
670 ;  Rowley  v.  Rowley,  L.  R.  1  H.  L.  Sc.  63  ; 
Brown  v.  Brown,  L.  R.  3  P.  &  D.  202 ;  Marshall 
v.  Marshall,  5  P.  D.  19,  approved  Clark  v. 
Clark,  10  P.  D.  188.  See  also  cases  in  this 
country  discussing  the  English  doctrine,  Bowers 
v.  Hutchinson,  67  Ark.  15;  Baum  v.  Baum,  109 
Wis.  47. 

3.  See  Bowers  v.  Hutchinson,  67  Ark.  15; 
Gonsolis  v.  Douchouquette,  1  Mo.  667,  followed 
Chouteau  v.  Douchouquette,  1  Mo.  669,  re- 
versed in  part  on  other  grounds,  1  Mo.  685  ; 
Foote  v .  Nickerson,  70  N.  H.  496 ;  Rains  v. 
Wheeler,  76  Tex.  390;  Caffey  v.  Caffey,  12  Tex. 
Civ.  App.  616;  Baum  v.  Baum,  109  Wis.  47. 

4.  See  Nichols  v.  Palmer,  5  Day  (Conn.)  47  ; 
Masterson  v.  Masterson,  (Ky.  1898)  46  S.  W. 
Rep.  20;  Carey  v.  Mackey,  82  Me.  516,  17  Am. 
St.  Rep.  500;  Randall  v.  Randall,  37  Mich.  563, 
approved  Squires  v.  Squires,  53  Vt.  208,  38  Am. 
Rep.  668;  Allen  v.  Affleck,  10  Daly  (N.  Y.) 
509,  64  How.  Pr.  (N.  Y.)  380;  Cany  v.  Patton, 
2  Ashm.  (Pa.)  140;  Bowers  v.  Clark,  1  Phila. 
(Pa.)  561,  12  Leg.  Int.  (Pa.)  176. 


Agreement  as  a  Defense  to  Suits  upon  Matri- 
monial Causes  of  Action  Arising  Prior  to  Its  Exe- 
cution. —  Brown  v.  Brown,  5  Gill  (Md.)  249,  2 
Md.  Ch.  317;  Gee  v.  Gee,  2  Pa.  Dist.  773,  13 
Pa.  Co.  Ct.  382;  Eby  v.  Eby,  17  Pa.  Co.  Ct.  269; 
Squires  v.  Squires,  53  Vt.  208,  38  Am.  Rep. 
668,  criticised  Fosdick  v.  Fosdick,  15  R.  I. 
130. 

6.  See  infra,  Property  Stipulations  and  Pro- 
vision for  Wife  —  Direct  Statutory  Provisions. 

Under  such  a  statute  the  existence  of  un- 
happy differences  between  husband  and  wife  is 
not  essential  to  the  validity  of  the  contract. 
Matter  of  Jones,  118  Cal.  499,  62  Am.  St.  Rep. 
251. 

6.  Covenants  Not  to  Molest  or  Annoy  —  In  Gen- 
eral. —  Wilson  -'.  Wilson,  5  H.  L.  Cas.  40, 
affirming  15  Sim.  487,  per  Lord  St.  Leonards; 
Sanders  v.  Rod  way,  16  Beav.  207,  16  Jur.  1005; 
King  v.  Mollohan,  61  Kan.  683.  See  also  Green 
v.  Green,  5  Hare  400,  note ;  Symonds  v.  Hal- 
lett,  24  Ch.  D.  346;  Wood  v.  Wood,  19  W.  R. 
1049. 

Breach  of  Covenant  as  a  Defense  to  the  Recovery 
of  Money  or  Property  Settled  by  the  Deed.  — 

Bright  v.  Chapman,  2  Anstr.  345  ;  Thomas  v. 
Everard,  6  H.  &  N.  449  ;  Fearon  v.  Aylesford, 
14  Q.  B.  D.  792,  reversing  on  other  grounds  12 
Q.  B.  D.  539;  Sweet  v.  Sweet.  (1895)  1  Q.  B. 
12;  Hunt  v.  Hunt,  (1897)  2  Q.  B.  547,  reversing 
(1897)  2  Q.  B.  304;  Tillaux  v.  Tillaux,  115 
■  Cal.  663. 
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presaging  the  change  in  social  polity  which  has  finally  resulted  in  the  various 
statutes  abrogating  in  whole  or  in  part  the  common-law  disabilities  of  married 
women.1  The  theory  upon  which  the  courts  have  acted  is  that  while  the 
primary  agreement,  that  of  separation,  is  void,  accessory  or  dependent  covenants 
may  be  segregated  and  enforced  if  they  are  supported  by  some  other  and  lawful 
consideration  and  are  between  parties  capable  of  contracting;  in  other  words, 
if  they  are  valid  within  the  purview  of  ordinary  legal  principles.2  In  practice 
the  decisions  have  not  been  uniform  and  are  impossible  of  reconciliation.3 

2.  Origin  of  the  Law.  —  As  already  appears,  the  ecclesiastical  courts  did 
not  recognize  any  separation  of  husband  and  wife  not  authorized  by  judicial 
sentence."1  It  was  otherwise,  however,  in  the  civil  courts  from  very  early 
times.  The  husband  remains  liable  for  necessaries  furnished  the  wife  by  third 
persons  although  she  is  living  apart  from  him,  where  the  separation  is  by  his 
consent  or  because  of  serious  misconduct  on  his  part,  but  he  can  discharge 
this  obligation  by  settling  upon  her  and  paying  an  adequate  allowance  for  her 
separate  maintenance  and  support ;  5  and  if  the  kind  and  amount  of  the  pro- 
vision are  contracted  for,  as  where  it  is  made  by  deed  of  separation,  its 

1.  Public  Policy  and  Judicial  Legislation.  — 

The  maxim  and  principle  acted  on  for  centuries, 
that  husband  and  wife  are  in  point  of  law  one 
person,  is,  after  all,  a  question  of  public  policy, 
or,  as  it  has  been  well  called,  social  policy.  No 
doubt  out  what  the  principle  has  been  interfered 
with  by  judge-made  law.  Public  opinion  has 
altered  in  some  circumstances,  and  no  better 
illustration  can  be  given  than  the  change  of 
view  as  to  deeds  of  separation  between  husband 
and  wife.  Per  Manisty,  J.,  in  Wennhak  v. 
Morgan,  20  Q.  B.  D.  635.  See  also  Stebbins  v. 
Morris,  19  Mont.  115;  Bowers  v.  Clark,  1 
Phila.  (Pa.)  561,  12  Leg.  Int.  (Pa.)  176. 

2.  See  generally  the  cases  cited  in  this  sub- 
division ;  also  Wilson  v.  Wilson,  5  H.  L.  Cas. 
40,  affirming  15  Sim.  487,  per  Lord  St.  Leonards ; 
Bowers  v.  Hutchinson,  67  Ark.  15;  Foote  v. 
Nickerson,  70  N.  H.  496;  Champlin  v.  Cham- 
plin,  Hoffm.  (N.  Y.)  55;  Harshberger  v.  Alger, 
3]  Gratt.  (Va.)  53  ;  Byrne  v.  Carew,  13  Ir.  Eq.  1. 

Legal  and  Proper  Covenants  will  be  enforced 
although  the  agreement  may  also  contain  others 
which  are  contrary  to  law  or  public  policy. 
Vansittart  v.  Vansittart,  2  De  G.  &  J.  249,  af- 
firming 4  Kay  &  J.  62  ;  Hamilton  v.  Hector,  L. 
R.  13  Eq.  511  ;  Bowers  v.  Hutchinson,  67  Ark. 
15;  Grime  v.  Borden,  166  Mass.  198;  Allen  v. 
Affleck,  10  Daly  (N.  Y.)  509,  64  How.  Pr.  (N. 
Y.)  380. 

The  Matrimonial  Status  of  the  parties  cannot 
be  changed  by  the  agreement,  though  they  may 
through  its  instrumentality  alter  their  legal  re- 
lations as  to  property.  Matter  of  Davis,  106 
Cal.  453  ;  Matter  of  Jones,  118  Cal.  499,  62  Am. 
St.  Rep.  251  ;  Goddard  v.  Beebe,  4  Greene 
(Iowa)  127;  Lapp  v.  Lapp,  43  Mich.  288;  Nor- 
ton v.  Tufts,  19  Utah  470  (Mormon  divorce), 
approved  Hilton  v.  Roylance,  25  Utah  129;  In 
re  Park,  25  Utah  161  ;  Dooley  v.  Baynes,  86  Va. 
644. 

Contracts    Silent    Concerning    Separation.  — 

Property  arrangements  entered  into  pursuant  to 
a  separation  of  husband  and  wife,  if  otherwise 
valid,  are  not  rendered  invalid  by  the  absence  of 
any  agreement  to  separate  and  live  apart.  Cal- 
kins v.  Long,  22  Barb.  (N.  Y.)  97  ;  Barnes  v. 
Barnes,  104  N.  Car.  613;  Jenkins  v.  Hall,  26 
Oregon  79  ;  Goodrich  v.  Bryant,  5  Sneed  (Tenn.) 
325.    See  also  Tillaux  v.  Tillaux,  115  Cal.  663. 


Lex  Loci  and  Lex  Fori  in  Construction  of  Agree- 
ment. —  Hope  v.  Hope,  3  Jur.  N.  S.  4S4>  af- 
firming 22  Beav.  351  ;  Hope  v.  Hope,  8  De  G. 
M.  &  G.  731  ;  Carey  v.  Mackey,  82  Me.  516,  17 
Am.  St.  Rep.  500;  Poison  v.  Stewart,  167  Mass. 
2M,  57  Am.  St.  Rep.  452,  Field,  C.  J.,  dissent- 
ing; Duffy  v.  White,  115  Mich.  264;  Palmer  v. 
Palmer,  (Utah  1903)  72  Pac.  Rep.  3. 

Effect  of  Former  Adjudication  on  Question  of 
Illegality.  —  Carpenter  v.  Osborn,  102  N.  Y. 
552;  Decker  v.  Decker,  108  N.  Y.  128;  Galusha 
v.  Galusha,  138  N.  Y.  272;  Moorehouse  v. 
Moorehouse,  7  Pa.  Super.  Ct.  287,  affirming  6 
Pa.  Dist.  495,  19  Pa.  Co.  Ct.  484. 

3.  See  also  Baum  v.  Baum,  109  Wis.  47, 
where  it  is  said  :  "  When  we  come  to  consider 
the  literature  on  this  subject  and  review  the 
multitude  of  cases  in  which  it  has  been  con- 
sidered, we  are  struck  at  once  with  the  lack  of 
harmony  of  opinion,  and  with  the  diversity  of 
decisions.  This  may  be  accounted  for  in  a 
measure  by  the  want  of  uniformity  in  the  laws 
regulating  the  marriage  status." 

4.  See  supra,  this  title,  Agreement  to  Sepa- 
rate and  Live  Apart. 

The  Rule  that  Separation  Agreements  Are 
Wholly  Void  seems  to  have  been  adhered  to  in 
the  ecclesiastical  courts  from  the  earliest  times 
until  the  court  was  abolished  in  1857.  Foote  v. 
Nickerson,  70  N.  H.  496. 

5.  General  Doctrine  as  to  Necessaries.  —  See 
the  title  Husband  and  Wife,  vol.  15,  p.  883 
et  seq.  See  also  Mizen  v.  Pick,  3  M.  &  W.  482 ; 
Reg.  v.  Plummer,  1  C.  &  K.  600,  47  E.  C.  L. 
600;  Atkyns  v.  Pearce,  2  C.  B.  N.  S.  763,  89  E. 
C.  L.  763;  Baker  v.  Sampson,  14  C.  B.  N.  S. 
383,  108  E.  C.  L.  383  ;  Hunt  v.  De  Blaquiere,  5 
Bing.  550,  15  E.  C.  L.  535,  3  M.  &  P.  108,  30 
Rev.  Rep.  737  ;  Turner  v.  Rookes,  10  Ad.  &  El. 
47,  37  E.  C.  L.  35  ;  Kemp  v.  Downham,  5  Harr. 
(Del.)  417;  Arnold  v.  Allen,  9  Daly  (N.  Y.) 
198;  Hartjen  v.  Ruebsamen,  (Supm.  Ct.  App. 
T.)  19  Misc.  (N.  Y.)  149;  Hatch  v.  Leonard,  71 
N.  Y.  App.  Div.  32  ;  Carmany  v.  Orth,  2  Pearson 
(Pa.)  175- 

Origin  of  the  Doctrine.  —  A  provision  for  a 
separate  maintenance  is  of  modern  introduction. 
Lord  Mansfield  states  the  origin  of  this  practice 
as  follows:  "  In  the  ancient  law  there  was  no 
idea  of  a  separate  maintenance  ;  but  when  it  was 
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adequacy  cannot  be  questioned  during  the  life  of  the  agreement.1  In  equity, 
under  similar  conditions,  the  wife  became  entitled  to  a  decree  for  alimony  or 
separate  maintenance  as  incidental  relief  to  some  other  matter  over  which  the 
court  had  jurisdiction ;  and  at  the  present  time  she  is  generally  entitled 
thereto  as  an  independent  right,  either  by  statute  or  judicial  construction. 
Pursuant  to  granting  such  relief  the  early  chancery  courts  held  that  covenants 
whereby  the  husband  made  provision  for  the  wife  were  sufficient  to  confer 
jurisdiction,  and  that  maintenance  might  be  decreed  accordingly.2  The  law 
enforcing  such  covenants  and  others  settling  property  rights,  contained  in 
deeds  of  separation,  apparently  rests  upon  this  foundation.3 

3.  Necessity  for  Trustees — Particular  Covenants  —  a.  In  General. — The 
trend  and  inconsistencies  of  the  law  of  separation  on  the  questions  of  the 
necessity  for  trustees  in  the  deed,  and  the  existence  of  considerations  other 
than  the  agreement  to  separate  and  live  apart  to  support  covenants  making 


established,  what  said  the  courts  ?  That  the  hus- 
band shall  not  be  liable  even  for  necessaries, 
and  they  said  so  because  convenience  and  justice 
require  it."  Nurse  v.  Craig,  2  B.  &  P.  N.  R. 
151,  approving  Corbett  v.  Poelnitz,  1  T.  R.  5. 

1.  Provisions  Made  by  Deed  of  Separation  or 
Other  Agreement.  —  Hyde  v.  Price,  3  Ves.  Jr. 
437;  Mallalieu  v.  Lyon,  1  F.  &  F.  431;  East- 
land v.  Burchell,  3  Q.  B.  D.  432;  Negus  v. 
Forster,  46  L.  T.  N.  S.  675,  30  W.  R.  671  ;  Alley 
v.  Winn,  134  Mass.  77,  45  Am.  Rep.  297,  cited 
Winn  v.  Sanford,  148  Mass.  39;  Daubney  v. 
Hughes,  60  N.  Y.  187,  affirming  3  Thomp.  &  C. 
(N.  Y.)  350.  See  also  Nissen  v.  Bendixsen,  69 
Cal.  521  ;  Winn  v.  Sanford,  145  Mass.  302,  1 
Am.  St.  Rep.  461  ;  Burrett  v.  Booty,  8  Taunt. 
343,  4  E.  C.  L.  125;  Crittenden  v.  Schermer- 
horn,  39  Mich.  661,  33  Am.  Rep.  440;  Cany  v. 
Patton,  2  Ashm.  (Pa.)  140. 

Where  the  Deed  Is  Void,  the  general  rules  of 
law  relating  to  necessaries  will  be  applied  as  if 
no  such  deed  existed.  Hindley  v.  Westmeath, 
6  B.  &  C.  200,  13  E.  C.  L.  141  ;  Ewers  v.  Hut- 
ton,  3  Esp.  255.  See  also  Pearson  v.  Darring- 
ton,  32  Ala.  227. 

In  Georgia  this  doctrine  is  declared  by  statute. 
2  Code  Ga.,  §§  2465,  2470;  McLaren  v.  Brad- 
ford, 52  Ga.  648  ;  Birch  v.  Anthony,  109  Ga.  349, 
77  Am.  St.  Rep.  379. 

2.  Separate  Maintenance  in  Equity.  —  Fon- 
blanque  Eq.  (3d  Am.  ed.)  105  (n)  ;  2  Story  Eq. 
Juris  (13th  ed.),  §  1422  et  sea. 

England.  —  Colmer  v.  Colmer,  Mosely  120; 
Fletcher  v.  Fletcher,  2  Cox  Ch.  99  ;  Lambert  v. 
Lambert,  2  Bro.  P.  C.  (Toml.  ed.)  18;  Sanky 
v.  Golding,  Cary  124;  Raynes  v.  Lewes,  Nelson 
88  :  Seeling  v.  Crawley,  2  Vern.  386  ;  Williams 
v.  Callow,  2  Vern.  752 ;  Head  v.  Head,  3  Atk. 
295,  547,  1  Ves.  17;  Watkyns  v.  Watkyns,  2 
Atk.  97,  cited  in  Sleech  v.  Thorington,  2  Ves. 
561  ;  Bullock  v.  Menzies,  4  Ves.  Jr.  798;  Duncan 
v.  Duncan,  19  Ves.  Jr.  396,  Coop.  /.  Eld.  254. 

California.  —  Galland  v.  Galland,  38  Cal.  265  ; 
Livingston  v.  Superior  Ct,  117  Cal.  633;  Ander- 
son v.  Anderson,  124  Cal.  48,  71  Am.  St.  Rep. 
17,  citing  Hagle  v.  Hagle,  68  Cal.  588;  Sweasey 
v.  Sweasey,  126  Cal.  123,  citing  Conant  v. 
Conant,  10  Cal.  249,  70  Am.  Dec.  717. 

Illinois.  —  Ross  v.  Ross,  69  111.  569;  Willetts 
v.  Willetts,  104  111.  122. 

Iowa.  —  Graves  v.  Graves,  36  Iowa  310,  14 
Am.  Rep.  525.  See  also  Newberry  v.  Newberry, 
114  Iowa  704. 


Kentucky.  —  Butler  v.  Butler,  4  Litt.  (Ky.) 

202. 

Maryland.  —  Wallingsford  v.  Wallingsford,  6 
Har.  &  J.  (Md.)  485. 

Mississippi.  —  Garland  v.  Garland,  50  Miss. 
694. 

New  Hampshire.  —  Parsons  v.  Parsons,  9  N. 
H.  309,  32  Am.  Dec.  362  ;  Morrison  v.  Morri- 
son, 49  N.  H.  69 ;  Foote  v.  Nickerson,  70  N.  H. 

496. 

South  Carolina.  —  Prather  v.  Prather,  4 
Desaus.  (S.  Car.)  33. 

South  Dakota.  —  Bueter  v.  Bueter,  1  S.  Dak. 
94. 

Virginia.  —  Almond  v.  Almond,  4  Rand.  (Va.) 
662,  15  Am.  Dec.  781. 

See  generally  the  titles  Alimony,  vol.  2,  p. 
93  ct  scq. ;  Husband  and  Wife,  vol.  15,  p.  814. 

It  Is  a  Case  of  Mixed  Jurisdiction  of  an  ecclesi- 
astical court  and  a  court  of  law.  The  in- 
firmities of  human  nature  have  given  rise  to 
cruelties  and  other  ill  treatment  on  the  part  of 
husbands,  and  to  cases  in  which  a  court  of 
equity  has  thought  it  indispensably  necessary  to 
interpose.  Fletcher  v.  Fletcher,  2  Cox  Ch.  99. 
To  the  same  effect  People  v.  Mercein,  3  Hill 
(N.  Y.)  339,  38  Am.  Dec.  644 ;  Allen  v.  Affleck, 
10  Daly  (N.  Y.)  509,  64  How.  Pr.  (N.  Y.)  380. 

Invalid  Covenants  —  Pretexts  for  Taking  Juris- 
diction. —  Even  though  the  agreement  was  in- 
valid for  duress,  fraud,  or  other  general  cause, 
the  suit  was  retained  and  such  separate  main- 
tenance decreed  as  was  equitable.  Every  ex- 
cuse, even  the  slightest  pretext  for  taking 
jurisdiction,  was  absolutely  and  affirmatively 
seized  upon,  with  a  view  to  the  protection  and 
support  of  the  wife  ;  the  court  thus  doing  indi- 
rectly, or  in  a  roundabout  way,  what  it  de- 
clined to  do  directly,  and  upon  grounds 
evidently  peculiar  to  the  English  system  of  gov- 
ernment. Lambert  v.  Lambert,  2  Bro.  P.  C. 
(Toml.  ed.)  18;  Galland  v.  Galland,  38  Cal.  26s  ; 
Willetts  v.  Willetts,  104  111.  122;  Butler  v.  But- 
ler, 4  Litt.  (Ky.)  202;  Garland  v.  Garland,  50 
Miss.  694  ;  Bueter  v.  Bueter,  1  S.  Dak.  94.  See 
also  Newberry  v.  Newberry,  114  Iowa  704;  Wal- 
lingsford v.  Wallingsford,  6  Har.  &  J.  (Md.) 
485  ;  Parsons  v.  Parsons,  9  N.  H.  309,  32  Am. 
Dec.  362. 

3.  Origin  of  Law  of  Separation.  —  Foote  v. 

Nickerson,  70  N.  H.  496.    See  also  Jones  v. 
Waite,  5  Bing.  N.  Cas.  341,  35  E.  C.  L.  130, 
opinion  of  Lord  Denman,  C.  J. 
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provision  for  the  wife  or  settling  property  rights,  are  well  stated  in  an  English 
case  in  a  review  of  the  early  decisions.1  With  reference  to  property  arrange- 
ments there  is  some  authority  for  holding  the  deed  valid  only  to  the  extent  of 
providing  the  wife  with  a  separate  support  and  maintenance  so  long  as 
the  separation  continues ;  but  while  this  would  be  in  conformity  with  the 
origin  and  early  development  of  the  law  of  separation,3  the  decisions  do  not, 
as  a  general  rule,  recognize  any  such  limitations.  Thus  covenants  by  the  hus- 
band which,  instead  of  merely  providing  for  the  support  and  maintenance  of 
the  wife  while  the  separation  continues,  vest  in  her  a  separate  property,  have 
been  upheld  as  valid  and  enforceable;  and  her  rights  over  it  are  governed  by 
those  principles  of  equity  which  have  been  applied  to  maintain  a  separate 
interest  in  married  women.3 

b.  Early  Rules  —  (i)  In  General  —  Covenants  of  Husband.  —  The  agree- 
ment was  usually  executed  between  the  husband  and  a  trustee  or  other  third 
person,  in  whom  the  property  of  which  the  wife  was  to  have  the  disposition 
might  vest  beyond  the  control  of  the  husband,  or  with  whom  he  might  enter 
into  a  valid  contract  for  her  benefit  ;  and  when  thus  executed  the  covenants 
concerning  property  rights,  valid  in  other  respects,  have  usually  been  upheld.4 
The  intervention  of  such  third  person  was  held  essential  to  the  validity  of  the 


1.  Trend  and  Inconsistencies  of  the  Law.  —  Per 

the  Earl  of  Eldon  in  Westnieath  v.  Salisbury,  5 
BligL  N.  S.  339,  sub.  nom.  Westmeath  v.  West- 
meath,  1  Dow  &  CI.  519,  who  said:  "I  once 
heard  Lord  Mansfield  say,  '  I  never  like  law  so 
well  as  when  it  is  like  equity.'  Another  very 
great  judge,  I  mean  ray  Lord  Chief  Justice  De 
Grey,  afterwards  Lord  Walsingham,  took  occa- 
sion to  say,  '  I  never  like  equity  so  well  as  when 
it  is  like  law.'  And,  accordingly,  the  same  doc- 
trines have  been  held  in  the  courts  respecting 
these  deeds  of  separation  ;  they  have  been  cut 
down  by  the  doctrines  which  have  been  from 
time  to  time  advanced.  It  has  been  said,  the 
deed  will  not  do  unless  you  have  trustees  ;  then 
again,  it  has  been  said,  it  will  do,  whether  you 
have  trustees  or  not,  provided  you  have  an  in- 
demnity. Then  it  has  been  said,  you  may  con- 
tract with  trustees,  whether  you  have  an  indem- 
nity or  not ;  and  an  action  may  be  maintained 
upon  that  contract." 

2.  Deeds  Upheld  as  Valid  for  the  Purpose  of  Pro- 
viding Wife  with  Separate  Maintenance. —  War- 
render  v.  Warrender,  2  CI.  &  F.  488  ;  Palmer  v. 
Eraser,  3  Y.  &  C.  Exch.  491  ;  Foote  v.  Nicker- 
son,  70  N.  H.  496 ;  Mann  v.  Hulbert,  38  Hun 
(N.  Y.)  27;  Rains  v.  Wheeler,  76  Tex.  390; 
Caffey  v.  Caffey,  12  Tex.  Civ.  App.  616;  Swit- 
zer  v.  Switzer,  26  Gratt.  (Va.)  574,  approved 
Dooley  v.  Baynes,  86  Va.  644. 

3.  Wife's  Separate  Property  —  England.  — 
Stuart  v.  Kirkwall,  3  Madd.  387  ;  Palmer  v. 
Fraser,  3  Y.  &  C.  Exch.  491  ;  Jodrell  v.  Jodrell, 
9  Beav.  45.  See  also  Gage  v.  Lister,  1  Bro.  P. 
C.  112. 

United  States.  —  Wallingsford  v.  Allen,  10 
Pet.  (U.  S.)  583;  Daniels  v.  Benedict,  (C.  C. 
A.)  97  Fed.  Rep.  367. 

Georgia.  —  Chapman  v.  Gray,  8  Ga.  341. 

Kentucky.  —  Gaines  v.  Poor,  3  Met.  (Ky.) 
503,  79  Am.  Dec.  559  ;  Hiram  v.  Griffin,  8  Bush 
(Ky.)  262. 

Maryland.  —  Helms  t'.  Franciscus,  2  Bland 
(Md.)  545,  20  Am.  Dec.  402. 

Massachusetts.  —  Holbrook  v.  Comstock,  16 
Gray  (Mass.)  109. 

Neiv  York.  —  Heyer  v.  Burger,  Hoffm.  (N. 


Y.  1  ;  Matter  of  Florance,  54  Hun  (N.  Y.) 
328,  appeal  dismissed  without  opinion  119  N. 
Y.  661  ;  Griffin  v.  Banks,  37  N.  Y.  621,  revers- 
ing (Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.) 
213,  overruling  in  effect  Cropsey  v.  McKinney, 
30  Barb.  (N.  Y.)  47. 

Pennsylvania.  —  Matter  of  Wagner,  2  Ashm. 
(Pa.)  448;  McKennan  v.  Phillips,  6  Whart. 
(Pa.)  571,  37  Am.  Dec.  438;  Osterstock  v.  Sig- 
man,  4  Penny.  (Pa.)  302;  Hutton  v.  Hutton,  3 
Pa.  St.  100,  cited  in  Williams's  Appeal,  47  Pa. 
St.  307;  Wagner  v.  Ellis,  7  Pa.  St.  411,  47  Am. 
Dec.  515. 

South  Carolina.  —  Bratton  v.  Massey,  15  S. 
Car.  277. 

Vermont.  —  Barron  v.  Barron,  24  Vt.  375; 
Delano  v.  Blanchard,  52  Vt.  578. 

Virginia.  —  Harshberger  v.  Alger,  31  Gratt. 
(Va.)  S2. 

See  also  cases  holding  the  language  of  the 
deed  to  be  insufficient  to  confer  a  right  of  sepa- 
rate property.  Hyde  v.  Price,  3  Ves.  Jr.  437 ; 
McCubbin  v.  Patterson,  16  Md.  179;  Carley  v. 
Green,  12  Allen  (Mass.)  104. 

Where  the  deed  is  made  with  a  trustee  he 
must  be  a  party  to  a  suit  seeking  to  charge  the 
property  as  the  separate  estate  of  the  wife. 
Palmer  v.  Fraser,  3  Y.  &  C.  Exch.  500. 

Such  Provision  for  the  Wife  is  no  more  objec- 
tionable on  the  ground  that  it  tends  to  render 
her  independent  of  the  support  and  protection 
of  the  husband  and  able  to  live  apart  from  him 
if  she  so  desires  than  marriage  settlements  pro- 
viding her  with  pin  money  or  other  separate 
estate.  Rodney  v.  Chambers,  2  East  283 ; 
Randle  v.  Gould,  8  El.  &  Bl.  457,  92  E.  C.  L. 
457 ;  Negus  v.  Forster,  46  L.  T.  N.  S.  673,  30 
W.  R.  671.  See  also  Moore  v.  Moore,  1  Atk. 
272;  Westmeath  v.  Westmeath,  Jac.  138. 

4.  Necessity  for  Trustees  —  Covenants  by  Hus- 
band Making  Provision  for  Wife. —  See  generally 
cases  cited  in  this  title;  also  the  following: 
F.ngland.  —  Seeling  v.  Crawley,  2  Vern.  386  ; 
Howel  v.  Hanforth,  2  W.  Bl.  843,  1016  ;  Bostock 
v.  Hume,  7  M.  &  G.  893,  49  E.  C.  L.  893,  8 
Scott  N.  R.  590 ;  Lynar  v.  Mills,  2  Sch.  &  Lef. 
338. 
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covenants,  in  equity  as  well  as  at  law,  for  the  reason  that  the  doctrine  of 
coverture  merged  the  legal  existence  of  the  wife  in  that  of  the  husband, 
incapacitating  husband  and  wife  from  contracting  with  each  other,  and  the 
wife  from  contracting,  suing,  or  being  sued  as  a  legal  entity  ;  and,  according  to 
some  cases,  for  the  further  reason  that  the  deed  when  entered  into  between 
husband  and  wife  directly  was  permeated  by  the  illegality  of  the  agreement 
to  live  separately,  and  was  void  in  all  its  parts.  To  a  greater  or  less  extent 
this  necessity  for  trustees  still  exists.1 


United  States.  —  Walker  v.  Walker,  9  Wall. 
(U.  S.)  743,  affirming  3  Cliff.  (U.  S.)  155,  29 
Fed.  Cas.  No.  17,065. 

Connecticut.  —  Nichols  v.  Palmer,  5  Day 
(Conn.)  47. 

District  of  Columbia.  —  O'Connell  v.  Noonan, 
1  App.  Cas.  (D.  C.)  332,  21  Wash.  L.  Rep. 
744- 

Illinois.  —  Ragor  v.  Brenock,  175  111.  494. 
Indiana.  —  Reed  v.  Beazley,  1  Blackf.  (Ind.) 
97- 

lozva.  —  Goddard  v.  Beebe,  4  Greene  (Iowa) 
126. 

Maryland.  —  Kremelberg  v.  Kremelberg,  52 
Md.  553. 

Massachusetts.  —  Page  v.  Trufant,  2  Mass. 
159,  3  Am.  Dec.  41  ;  Albee  v.  Wyman,  10  Gray 
(Mass.)  222;  Fox  v.  Davis,  113  Mass.  255,  18 
Am.  Rep.  476,  cited  in  Watts  v.  Watts,  160 
Mass.  464,  39  Am.  St.  Rep.  509;  Thorne  v. 
Brown,  139  Mass.  35;  Grime  v.  Borden,  166 
Mass.  198. 

Missouri.  —  Garbut  v.  Bowling,  81  Mo.  214. 

New  York.  —  Carson  v.  Murray,  3  Paige  (N. 
Y.)  484;  Clark  v.  Fosdick,  118  N.  Y.  7,  16  Am. 
St.  Rep.  736,  affirming  13  Daly  (N.  Y.)  500; 
Hughes  v.  Cuming,  36  N.  Y.  App.  Div.  302, 
reversed  on  other  grounds  165  N.  Y.  91  ;  Cal- 
kins v.  Long,  22  Barb.  (N.  Y.)  97;  Magee  v. 
Magee,  67  Barb.  (N.  Y.)  487;  Mann  v.  Hulbert, 
38  Hun  (N.  Y.)  27;  Dupre  v.  Rein,  (C.  PI. 
Spec.  T.)  56  How.  Pr.  (N.  Y.)  228,  7  Abb.  N. 
Cas.  (N.  Y.)  256. 

North  Carolina.  —  Picket  v.  Johns,  1  Dev. 
Eq.  (16  N.  Car.)  123.  Contra,  Collins  v.  Col- 
lins, Phil.  Eq.  (62  N.  Car.)  153,  93  Am.  Dec. 
606. 

Ohio.  —  Bettle  v.  Wilson,  14  Ohio  257. 
Pennsylvania.  —  Blaker  v.  Cooper,  7  S.  &  R. 
(Pa.)  500. 

South  Carolina.  —  Buckner  Ruth,  13  Rich. 
L.  (S.  Car.)  157;  Bratton  v.  Massey,  15  S.  Car. 
277. 

Wisconsin.  —  Rolette  v.  Rolette,  1  Pin.  (Wis.) 
370,  40  Am.  Rep.  782,  Burn.  (Wis.)  226; 
Houghton  v.  Milburn,  54  Wis.  554. 

For  defenses  to  actions  brought  by  the  trus- 
tee to  recover  sums  due  and  unpaid,  see  Duryea 
v.  Bliven,  122  N.  Y.  567,  reversing  (Supm.  Ct. 
Gen.  T.)  14  N.  Y.  St.  Rep.  881  ;  Muth  v.  Wuest, 
76  N.  Y.  App.  Div.  332;  Biery  v.  Steckel,  194 
Pa.  St.  445,  19  Pa.  Super.  Ct.  396;  Everson  v. 
Fry,  72  Pa.  St.  326  ;  and  supra,  Agreement  to 
Separate  and  Live  Apart  —  Covenants  Not  to 
Molest  or  Annoy. 

Release  of  Right  of  Curtesy.  —  Wallace  v. 
Bassett,  41  Barb.  (N.  Y.)  92. 

Covenant  Releasing  Right  in  Separate  Property 
of  Wife.  —  A  deed  of  separation  in  which  the 
husband  releases  all  title  and  interest  in  the 
separate  property  of  the  wife  does  not  preclude 


him  or  his  children  from  inheriting  such  prop- 
erty through  the  heirs  of  the  wife.  Such  inter- 
ests come  to  him  as  distinct  as  a  purchase  would. 
Hudson  v.  King,  6  L.  T.  N.  S.  856  ;  Richards  v. 
Mills,  31  Miss.  450. 

Faithful  Performance  of  Trust.  —  Apart  from 
any  express  provision  in  the  deed  of  separation, 
the  husband  has  a  pecuniary  interest  in  the 
preservation  of  the  fund  and  the  faithful  per- 
formance of  the  trust  which  entitles  him  to 
go  into  equity  to  compel  such  performance. 
Cranston  v.  Plumb,  54  Barb.  (N.  Y.)  59. 

Execution  of  Deed  and  Acceptance  of  Trust  by 
the  Trustee.  — Archard  v.  Coulsting,  6  M.  &  G. 
75,  46  E.  C.  L.  75  ;  Swift  v.  Swift,  4  De  G.  J. 
&  S.  710,  modifying  34  Beav.  266;  Goddard  v. 
Beebe,  4  Greene  (Iowa)  126  ;  Whitney  v.  Clos- 
son,  138  Mass.  49;  Emery  v.  Neighbour,  7  N.  J. 
L.  142,  11  Am.  Dec.  541  ;  Smith  v.  Knowles,  2 
Grant  Cas.  (Pa.)  413;  Lehr  v.  Beaver,  8  W.  & 
S.  (Pa.)  102,  42  Am.  Dec.  271. 

Character  of  the  Trust. —  Bunn  v.  Vaughan,  1 
Abb.  App.  Dec.  (N.  Y.)  253,  3  Keyes  (N.  Y.) 
345,  5  Abb.  Pr.  N.  S.  (N.  Y.)  269;  Hughes  v. 
Cuming,  165  N.  Y.  91,  reversing  36  N.  Y.  App. 
Div.  302. 

Action  on  Bond  Given  to  Secure  Annuity  Payable 

to  Wife.  —  Biery  v.  Steckel,  194  Pa.  St.  445.  19 
Pa.  Super.  Ct.  396. 

1.  Necessity  for  Trustees  in  Equity  —  Eng- 
land. —  Legard  v.  Johnson,  3  Ves.  Jr.  352  ;  St. 
John  v.  St.  John,  11  Ves.  Jr.  526;  Garth  v. 
Earnshaw,  3  Y.  &  C.  Exch.  584  ;  Hope  v.  Hope, 
3  Jur.  N.  S.  454,  affirming  22  Beav.  351  ;  Gandy 
v.  Gandy,  30  Ch.  D.  57  ;  Guth  v.  Guth,  3  Bro. 
C.  C.  615.  See  also  Spering  v.  Spering,  3  Sw. 
&  Tr.  211. 

Indiana.  —  Scherer  v.  Scherer,  23  Ind.  App. 
384,  77  Am.  St.  Rep.  437. 

Kentucky.  —  Simpson  v.  Simpson,  4  Dana 
(Ky.)  140,  approved  Loud  v.  Loud,  4  Bush  (Ky.) 
453- 

Mississippi.  —  Carter  v.  Carter,  14  Smed.  & 
M.  (Miss.)  59. 

Missouri.- — Gonsolis  v.  Douchouquette,  1  Mo. 
667,  overruled  in  part  1  Mo.  685,  followed  in 
Chouteau  v.  Douchouquette,  1  Mo.  669. 

New  York.  —  Rogers  v.  Rogers,  4  Paige  (N. 
Y.)  516  ;  Tallinger  v.  Mandeville,  113  N.  Y.  427, 
affirming  48  Hun  (N.  Y.)  152  ;  Gilbert  v.  Gilbert, 
(C.  PI.  Eq.  T.)  5  Misc.  (N.  Y.)  555;  Matter  of 
Smith,  (Surrogate  Ct.)  13  Misc.  (N.  Y.)  592; 
Whitney  v.  Whitney,  4  N.  Y.  App.  Div.  597,  15 
Misc.  (N.  Y.)  72. 

Pennsylvania.  —  Bowers  v.  Clark,  1  Phila. 
(Pa.)  561,  12  Leg.  Int.  (Pa.)  176,  citing  2 
Story  Eq.  Juris.  (13th  ed.),  §  1428;  Agnew's 
Appeal,  22  W.  N.  Co.  (Pa.)  129,  sub  nom. 
Agnew  v.  Frost,  18  Phila.  (Pa.)  257,  43  Leg. 
Int.  (Pa.(  128. 

Wisconsin.  —  See  Baum  v.  Baum,  109  Wis.  47. 
460  Volume  XXV. 


Property  SEPARATION  {HUSBAND  AND   WIFE).  Stipulations. 


(2)  Covenants  of  Wife. — With  the  exceptions  hereinafter  discussed,1  the 
legal  existence  of  the  wife  was  lost  in  that  of  the  husband,  incapacitating 
her  from  contracting  either  with  him  or  with  strangers;  and  the  covenants  in 
deeds  of  separation  entered  into  by  the  trustee  for  her  were  binding  only  upon 
him,  and  not  upon  the  wife.2 

(3)  Exceptions  to  Early  Rules  —  (a)  Separate  Property  of  wife.  —  With  reference 
to  her  separate  property  a  married  woman  was  regarded  in  chancery  as  in 
some  respects  a  feme  sole.  Where  there  was  no  restraint  on  anticipation  she 
could  enter  into  contracts  with  third  persons  concerning  it,  and  could,  there- 
fore, by  a  deed  of  separation,  settle  any  portion  of  it  upon  trustees  for  the 


Necessity  for  Trustees  at  Law — England. — 
Marshall  v.  Rutton,  8  T.  K.  545  ;  Ewers  v.  Hut- 
ton,  3  Esp.  255. 

Iowa.  —  McKee  v.  Reynolds,  26  Iowa  578. 

Mississippi.  —  Tourney  v.  Sinclair,  3  How. 
(Miss.)  324;  Mills  v.  Richards,  34  Miss.  77. 

Missouri.  —  McBreen  v.  McBreen,  154  Mo. 
323,  77  Am.  St.  Rep.  758. 

New  Jersey.  —  Emery  v.  Neighbour,  7  N.  J. 
L.  142,  11  Am.  Dec.  541  ;  Ireland  v.  Ireland,  43 
N.  J.  Eq.  311  ;  Buttlar  v.  Buttlar,  57  N.  J.  Eq. 
646,  73  Am.  St.  Rep.  648  ;  Demarest  v.  Terhune, 
62  N.  J.  Eq.  663. 

New  York.  —  Mercein  v.  People,  25  Wend. 
(N.  Y.)  64,  35  Am.  Dec.  653  ;  People  v.  Mercein, 
3  Hill  (N.  Y.)  399,  38  Am.  Dec.  644;  Van 
Order  v.  Van  Order,  8  Hun  (N.  Y.)  315; 
Poillon  v.  Poillon,  49  N.  Y.  App.  Div.  341, 
affirming  29  Misc.  (N.  Y.)  666  ;  Gould  v.  Gould, 
(C.  PI.  Gen.  T.)  29  How.  Pr.  (N.  Y.)  441; 
Dupre  v.  Rein,  (C.  PI.  Spec.  T.)  56  How.  Pr. 
(N.  Y.)  228,  7  Abb.  N.  Cas.  (N.  Y.)  256; 
Lawrence  v.  Lawrence,  (Supm.  Ct.  App.  T.) 
.12  Misc.  (N.  Y.)  503.  reversing  (N.  Y.  City 
Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  646.  See 
also  Friedman  v.  Bierman,  43  Hun  (N.  Y.) 
387. 

Pennsylvania.  —  Marshall  v.  Marshall,  1  W. 
N.  C.  (Pa.)  388. 

Contra  as  to  the  Second  Reason  for  the  Illegality 
of  the  Covenants.  —  Contracts  of  the  kind  have 
been  upheld  when  made  through  the  medium 
(if  a  trustee,  but  when  made  directly  between 
husband  and  wife  have  been  held  to  be  illegal, 
not  because  they  were  contrary  to  public  policy, 
but  because  of  the  legal  disability  of  a  wife  to 
contract  with  her  husband.  France  v.  France, 
(Supm.  Ct.  Tr.  T.)  38  Misc.  (N.  Y.)  459. 

Covenant  by  Husband  that  Wife  May  Sue  in 
His  or  Their  Names.  —  A  covenant  by  the  hus- 
band that  he  would  ratify  all  legal  or  equitable 
proceedings  brought  by  the  wife  in  his  or  their 
names,  for  the  recovery  of  the  real  or  personal 
estates  settled  upon  her  by  the  deed  of  sepa- 
ration, is  valid  ;  and  a  husband  cannot  by  re- 
leasing a  debt  for  which  the  wife  is  suing  at 
law  in  their  names  defeat  the  action.  Innell 
v.  Newman,  4  B.  &  Aid.  419,  6  E.  C.  L.  542. 
Contra,  Beach  v.  Beach,  2  Hill  (N.  Y.)  260, 
38  Am.  Dec.  584. 

At  the  Civil  Law.—  Wells  v.  Stout,  9  Cal.  479  ; 
Beard  v.  Basye,  7  B.  Mon.  (Ky.)  137. 

1.  See  infra,  this  subsection,  Exceptions  to 
Early  Rules. 

2.  Covenants  of  the  Wife. —  See  generally  cases 
cited  infra,  this  subsection  ;  supra,  this  subsec- 
tion, In  General  —  Covenants  of  Husband;  also 
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Stamper  v.  Barker,  5  Madd.  157;  Westmeath 
v.  Westmeath,  Jac.  126;  Worrall  v.  Jacob,  3 
Meriv.  256  ;  Switzer  v.  Switzer,  26  Gratt.  (Va.) 
574- 

The  Theory  of  a  Deed  of  Separation  is  that  it 
is  a  contract  between  the  husband  and  the  wife 
through  the  intervention  of  a  third  party, 
namely,  the  trustees,  and  the  husband's  contract 
for  the  benefit  of  the  wife  is  supported  by  the 
contract  of  the  trustees  on  her  behalf.  Hunt 
v.  Hunt,  4  De  G.  F.  &  J.  221,  reversing  31 
Beav.  89. 

Covenant  to  Release  Right  to  Dower  or  Distribu- 
tive Share  in  Deceased  Husband's  Estate.  — 
Slatter  v.  Shatter,  1  Y.  &  C.  Exch.  28  ;  Gaines 
v.  Poor,  3  Met.  (Ky.)  503,  79  Am.  Dec.  559; 
Stephenson  v.  Osborne,  41  Miss.  119,  90  Am. 
Dec.  358;  Durrett  v.  Piper,  58  Mo.  551;  Arm- 
strong v.  Armstrong,  (Supm.  Ct.  Spec.  T.)  1 
N.  Y.  St.  Rep.  559.  See  also  Day  v.  West,  2 
Edw.  (N.  Y.)  592. 

It  has  been  held  that  by  suing  for  dower  and 
distribution  the  wife  elects  to  abandon  her 
claim  under  the  deed  of  separation  ;  but  to  be 
entitled  to  such  relief  she  must  account  for  so 
much  of  the  property  settled  upon  her  by  the 
deed  as  had  not  been  applied  and  exhausted 
for  her  separate  maintenance  at  the  time  of  the 
death  of  the  husband.  Watkins  v.  Watkins,  7 
Yerg.  (Tenn.)  283  ;  Parham  v.  Parham,  6 
Humph.  (Tenn.)  287;  Chaney  v.  Bryan,  15  Lea 
(Tenn.)  589.  See  also  Slatter  v.  Slatter,  1  Y. 
&  C.  Exch.  36,  note  a;  Sackman  v.  Sackman. 
143  Mo.  576,  citing  Roberts  v.  Walker,  82  Mo. 
200;  Townsend  v.  Townsend,  2  Sandf.  (N.  Y.) 
711;  Turbeville  -'.  Gibson,  5  Heisk.  (Tenn.) 
601  ;  Maclin  v.  Haywood,  90  Tenn.  195  ;  Land 
v.  Shipp,  98  Va.  284.  Compare  Carson  v. 
Murray,  3  Paige  (N.  Y.)  484;  Guidet  v.  Brown, 
(Supm.  Ct.  Spec.  T.)  54  How.  Pr.  (N.  Y.)  409, 
3  Abb.  N.  Cas.  (N.  Y.)  295. 

The  provision  made  for  the  wife  in  the  deed 
of  separation  cannot  be  considered  as  a  jointure 
operating  by  force  of  law  as  a  substitute  for, 
and  in  satisfaction  of,  her  dower.  Loud  v. 
Loud,  4  Bush  (Ky.)  453;  Roberts  v.  Hardy,  89 
Mo.  App.  86 ;  Shelton  v.  Shelton,  20  S.  Car. 
560  ;  Land  v.  Shipp,  98  Va.  284.  The  joinder 
by  the  wife  in  a  conveyance  of  real  estate  made 
by  the  husband,  in  accordance  with  a  contract 
of  separation  requiring  her  to  execute  deeds 
releasing  her  dower,  without  knowledge  on  her 
part  that  the  conveyance  was  made  for  the  pur- 
pose of  defeating  her  rights  under  the  contract, 
does  not  estop  her  from  questioning  the  validity 
of  the  conveyance  as  fraudulent.  Carpenter  v. 
Osborn,  102  N.  Y.  552. 
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benefit  of  her  husband.  She  could  also  by  such  a  deed  exercise  a  power  of 
appointment  in  his  favor.1 

(b)  Contracts  Compromising  Matrimonial  Causes  of  Action  or  Suits.  —  It  is  also  well  settled 

in  England  that  since  a  wife  may  sue  her  husband  and  be  sued  by  him  in 
matrimonial  causes  as  a  feme  sole,  they  may  enter  into  contracts  which  are 
binding  upon  them  as  personal  engagements,  in  compromise  of  such  causes  of 
action  or  suits,  even  without  the  intervention  of  trustees  ;  subject,  of  course, 
to  the  limitation  that  the  wife's  capacity  is  confined  to  matters  as  to  which 
she  is  considered  as  a  feme  sole,  and  to  the  purposes  for  which  she  is  so 
considered.* 

(c)  In  Equity  and  under  Statutes  —  aa.  In  General. — There  are  some  decisions 
from  very  early  times  which  have  recognized  a  right  in  the  wife,  suing  in 
equity,  to  enforce  covenants  making  provision  for  her,  even  where  the  deed 
was  .  executed  between  husband  and  wife  without  the  intervention  of 
trustees,  and  to  have  specific  performance  decreed  of  an  executory  agreement 
for  separation  containing  such  covenants.3  In  equity  also  covenants  entered 
into  on  the  part  of  the  wife  in  agreements  executed  with  trustees  have  been 
frequently  held  binding  upon  and  enforceable  against  her,  where  she  has 
received  the  full  benefit  of  the  covenants  of  the  husband.4  Furthermore,  in 
many  of  the  states  of  the  Union  agreements  for  separation  are  upheld 
in  equity  to  some  extent,  as  an  exception  to  the  rule  that  husband  and  wife 
are  incapable  of  contracting  with  each  other  without  the  intervention  of 


1.  Covenants  by  Wife  Settling  Separate  Prop- 
erty or  Exercising  Power  of  Appointment  in  Favor 
of  Husband.  —  Logan  v.  Birkett,  i  Myl.  &  K. 
220  ;  Moore  v.  Freeman,  Bunb.  205  ;  Durand  v. 
Durand,  2  Cox  Ch.  207  ;  Vansittart  v.  Van- 
sittart,  4  Kay  &  J.  62,  affirming  2  De  G.  &  J. 
249  ;  Cahill  v.  Cahill,  8  App.  Cas.  420,  reversing 
on  other  grounds  Ir.  L.  R.  7  Ch.  361,  Ir.  L.  R. 
5  Ch.  227  ;  Stephenson  v.  Osborne,  41  Miss.  119, 
90  Am.  Dec.  358;  Foote  v.  Nickerson,  70  N.  H. 
496;  Switzer  v.  Switzer,  26  Gratt.  (Va.)  574. 
See  also  Bright  v.  Chapman,  2  Anstr.  345  ; 
Groome  v.  Debenham,  6  M.  &  S.  345  ;  Walrond 
v.  Walrond,  Johns.  Ch.  (Eng.)  18;  Harle  v. 
Jarman,  (1895)  2  Ch.  419;  Dumoncel  v.  Dumon- 
cel,  13  Ir.  Eq.  92  ;  Fenner  v.  Lewis,  10  Johns. 
(N.  Y.)  38;  Wright  v.  Miller,  1  Sandf.  Ch.  (N. 
Y.)  103;  Snyder  v.  Enterline,  1  Pearson  (Pa.) 
81  ;  Rains  v.  Wheeler,  76  Tex.  390,  cited  Caffey 
v.  Caffey,  12  Tex.  Civ.  App.  616.  And  see  the 
titles  Powers,  vol.  22,  p.  1106;  Separate  Prop- 
erty of  Married  Women,  ante. 

2.  Contracts  Between  Husband  and  Wife  in 
Compromise  of  Matrimonial  Causes  of  Action  or 
Suits. —  Pollock,  Principles  of  Contract  (Phila. 
1888)  83,  84;  Bateman  v.  Ross,  1  Dow.  235; 
Vansittart  v.  Vansittart,  4  Kay  &  J.  62,  affirmed 

2  De  G.  &  J.  249,  distinguishing  Hope  v.  Hope, 

3  Jur.  N.  S.  454,  which  was  affirmed  22  Beav. 
351  ;  Hart  v.  Hart,  18  Ch.  D.  670;  McGregor  v. 
McGregor,  20  Q.  B.  D.  529  ;  Cahill  v.  Cahill,  8 
App.  Cas.  420,  reversing  Ir.  L.  R.  7  Ch.  361,  Ir. 
L.  R.  5  Ch.  227,  reversed  on  other  grounds 
Sweet  v.  Sweet,  (1895)  1  Q-  B.  12;  Rowley  v. 
Rowley,  L.  R.  1  H.  L.  Sc.  63  ;  Rose  v.  Rose,  8 
P.  D.  98,  affirming  7  P.  D.  225  ;  Atwood  v.  At- 
wood,  1 5  Ont.  Pr.  425,  affirmed  16  Ont.  Pr.  50. 
See  also  Randall  v.  Randall,  37  Mich.  563. 

Deed  Executed  with  Trustees.  —  Where  the 
deed  is  executed  with  trustees  the  wife  will  be 
bound  by  engagements  entered  into  by  her,  and 
by  those  entered  into  by  the  trustee  for  her 
where  she  has  unqualifiedly  accepted  the  pro- 
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visions  of  the  deed.  The  remedy  is  mutual,  and 
the  husband  as  well  as  the  wife  is  entitled  to 
enforce  the  agreement.  Williams  v.  Baily,  L.  R. 
2  Eq.  734;  Besant  v.  Wood,  12  Ch.  D.  605;  In 
re  Weston,  (1900)  2  Ch.  64;  Clark  v.  Clark,  jo 
P.  D.  188;  Eves  v.  Booth,  27  Ont.  App.  420, 
affirming  30  Ont.  689. 

Wife  May  Sue  at  Law.  —  Where  the  contract 
is  entered  into  directly  between  husband  and 
wife,  the  latter  may  sue  upon  it  in  her  own 
name  at  law  as  well  as  in  equity.  McGregor  v. 
McGregor,  20  Q.  B.  D.  529. 

3.  Eights  of  Wife  in  Equity.  —  Sanky  v.  Gold- 
ing,  Cary  124;  Angier  v.  Angier,  Prec.  Ch.  497, 
Gilb.  Eq.  152;  Guth  v.  Guth,  3  Bro.  C.  C.  618; 
Fletcher  v.  Fletcher,  2  Cox  Ch.  99 ;  Yeo  v.  Yeo, 
2  Dick.  498;  Fitzer  v.  Fitzer,  2  Atk.  511;  El- 
worthy  v.  Bird,  2  Sim.  &  St.  372  ;  Wellesley  v. 
Wellesley,  10  Sim.  256,  4  Myl.  &  C.  561,  sub 
nom.  Mornington  v.  Keane,  2  De  G.  &  J.  292. 
See  also  Daniels  v.  Benedict,  (C.  C.  A.)  97  Fed. 
Rep.  367 ;  Garland  v.  Garland,  50  Miss.  694 ; 
Lehr  v.  Beaver,  8  W.  &  S.  (Pa.)  102,  42  Am. 
Dec.  271  ;  Agnew's  Appeal,  22  W.  N.  C.  (Pa.) 
129,  sub  nom.  Agnew  v.  Frost,  18  Phila.  (Pa.) 
257,  43  Leg.  Int.  (Pa.)  128;  Bowers  v.  Clark, 
1  Phila.  (Pa.)  561,  12  Leg.  Int.  (Pa.)  176.  See 
generally  the  doctrine  of  separate  maintenance 
in  equity,  supra,  this  section,  Origin  of  the  Law. 

Executory  Agreements  Containing  Illegal  Pro- 
visions.—  See  cases  cited  infra,  this  title,  Cus- 
tody of  Children. 

4.  Covenants  Releasing  Right  of  Dower  and  Dis- 
tributive Share  in  Deceased  Husband's  Estate.  — 
Loud  v.  Loud.  4  Bush  (Ky.)  453;  Garbut  v. 
Bowling,  81  Mo.  214;  Dillinger's  Appeal,  35 
Pa.  St.  357;  Hitner's  Appeal,  54  Pa.  St.  110; 
Frank's  Estate,  195  Pa.  St.  26,  affirming  8  Pa. 
Dist.  86.  See  also  Eves  v.  Booth,  27  Ont.  App. 
420,  affirming  30  Ont.  689,  citing  Fearon  v. 
Aylesford,  14  Q.  B.  D.  810,  and  saying: 
"  These  covenants  were  and  are  considered  in 
equity  as  the  covenants  of  the  wife  herself." 

Volume  XXV. 


Property  SEPARA  TION  {HUSBAND  AND   WIFE).  Stipulations. 


trustees ;  and  such  contracts  are  frequently  valid  under  general  statutes  which 
have  removed  in  whole  or  in  part  the  contractual  disabilities  of  husband  and 
wife  under  the  early  law.1  On  the  other  hand,  contracts  for  separation  exe- 
cuted directly  between  husband  and  wife  are  sometimes  void  because  within 
the  terms  of  general  statutes  which  prohibit  contracts  and  suits  between  hus- 
band and  wife  directly. 8    The  local  decisions  and  statutes  must  be  looked  to 


1.  Covenants  Making  Provision  for  the  Wife  — 

England.  —  Sweet  v.  Sweet,  (1895)  1  Q.  B.  12. 

Canada.  —  See  Carscallen  v.  Wallbridge,  32 
Ont.  114. 

United  States.  —  Wallingsford  v.  Allen,  10 
Pet.  (U.  S.)  583. 

Connecticut.  —  Boland  v.  O'Neil,  72  Conn. 
217. 

Indiana.  —  Dutton  v.  Dutton,  30  Ind.  452. 

Kentucky.  —  Hiram  v.  Griffin,  8  Bush  (Ky.) 
262;  Evans  v.  Evans,  93  Ky.  510. 

Maryland.  —  McCubbin  0.  Patterson,  16  Md. 
179.  See  also  Wallingsford  0.  Wallingsford,  6 
Har.  &  J.  (Md.)  485;  Lippy  0.  Masonheimer, 
9  Md.  310. 

Michigan.  —  Randall  v.  Randall,  37  Mich.  563. 

Minnesota.  —  Roll  v.  Roll,  51  Minn.  353. 

Mississippi.  —  See  Tourney  v.  Sinclair,  3 
How.  (Miss.)  324;  Wells  v.  Wells,  35  Miss. 
638. 

Missouri.  —  Sackman  0.  Sackman,  143  Mo. 
S76. 

New  Jersey.  —  Calame  v.  Calame,  25  N.  J. 
Eq.  548,  affirming  24  N.  J.  Eq.  441,  cited  in  Ire- 
land v.  Ireland,  43  N.  J.  Eq.  311;  Buttlar  v. 
Buttlar,  57  N.  J.  Eq.  645,  73  Am.  St.  Rep.  648 ; 
Vandegrift  v.  Vandegrift,  63  N.  J.  Eq.  124. 

Neiv  York.  —  Pettit  v.  Pettit,  107  N.  Y.  677, 
1  Silv.  App.  (N.  Y.)  555  ;  Tallinger  v.  Mande- 
ville,  113  N.  Y.  427,  affirming  48  Hun  (N.  Y.) 
1 52  ;  Hendricks  0.  Isaacs,  117  N.  Y.  411,  15  Am. 
St.  Rep.  524,  reversing  52  Hun  (N.  Y.)  100,  46 
Hun  (N.  Y.)  239;  Holihan  v.  Holihan,  79  N.  Y. 
App.  Div.  475;  Dower  v.  Dower,  (Supm.  Ct. 
Tr.  T.)  36  Misc.  (N.  Y.)  559  ;  France  v.  France, 
(Supm.  Ct.  Tr.  T.)  38  Misc.  (N.  Y.)  459.  See 
also  Greenleaf  0.  Blakeman,  40  N.  Y.  App.  Div. 
371,  modifying  25  Misc.  (N.  Y.)  564,  affirmed 
without  opinion  166  N.  Y.  627;  Lawrence  v. 
Lawrence,  (Supm.  Ct.  App.  T.)  32  Misc.  (N. 
Y.)  503.  reversing  (N.  Y.  City  Ct.  Gen.  T.)  31 
Misc.  (N.  Y.)  646. 

Ohio.  —  Thomas  v.  Brown,  10  Ohio  St.  247. 

Pennsylvania.  —  Lehr  v.  Beaver,  8  W.  &  S. 
(Pa.)  102,  42  Am.  Dec.  271  ;  Bouslaugh  v. 
Bouslaugh,  17  S.  &  R.  (Pa.)  361;  McKennan  v. 
Phillips,  6  Whart.  (Pa.)  571,  37  Am.  Dec.  438; 
Com.  v.  Richards,  131  Pa.  St.  209;  Moorehouse 
v.  Moorehouse,  7  Pa.  Super.  Ct.  287,  affirming 
6  Pa.  Dist.  495,  19  Pa.  Co.  Ct.  484,  explaining 
Houston  v.  Houston,  4  Pa.  Dist.  248  ;'  Roden- 
baugh  v.  Rodenbaugh,  17  Pa.  Super.  Ct.  619, 
affirming  31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  285,  7 
Northam.  Co.  Rep.  (Pa.)  389. 

Vermont.  —  Barron  v.  Barron,  24  Vt.  375 ; 
Delano  v.  Blanchard,  52  Vt.  578. 

Release  of  Right  of  Dower,  Distributive  Share, 
or  Like  Interests  in  the  Husband's  Property  — 
United  States.  —  Daniels  v.  Benedict,  (C.  C. 
A.)  97  Fed.  Rep.  367. 

Arkansas.  —  Bowers  Hutchinson,  67  Ark. 
IS- 

Indiana.  —  Hilbish  v.  Hattle,  145  Ind.  59. 
See  also  Leach  v.  Rains,  149  Ind.  162. 


Michigan.  —  Rhoades  v.  Davis,  51  Mich.  306, 
citing  Randall  v.  Randall,  37  Mich.  563. 

Mississippi.  —  Wyatt  v.  Wyatt,  (Miss.  1902) 
32  So.  Rep.  317. 

Missouri.  —  Sackman  v.  Sackman,  143  Mo. 
576;  McBreen  v.  McBreen,  154  Mo.  323,  77 
Am.  St.  Rep.  758. 

New  Jersey.  —  Demarest  0.  Terhune,  62  N. 
J.  Eq.  663.  See  also  Ireland  v.  Ireland,  43  N. 
J.  Eq.  311. 

Nezv  York.  —  See  Greenleaf  v.  Blakeman,  40 
N.  Y.  App.  Div.  371,  modifying  25  Misc.  (N. 
Y.)  564,  affirmed  without  opinion  166  N.  Y. 
627 ;  Holihan  v.  Holihan,  79  N.  Y.  App.  Div. 
475- 

Ohio.  —  Garver  v.  Miller,  16  Ohio  St.  528. 
Pennsylvania.  —  Hutton  v.  Hutton,  3  Pa.  St. 
100;  Scott's  Estate,  147  Pa.  St.  102;  Kaiser's 
Estate,  199  Pa.  St.  269,  reversing  14  Pa.  Super. 
Ct.  155;  Niblock's  Estate,  27  Pa.  Co.  Ct.  193, 
18  Montg.  Co.  Rep.  (Pa.)  26.  See  also  Jones 
v.  Edwards,  32  Pittsb.  Leg.  J.  N.  S.  (Pa.)  284. 

Contra  as  to  dower.  Bowers  v.  Hutchinson, 
67  Ark.  15,  citing  Pillow  v.  Wade,  31  Ark.  678; 
Land  v.  Shipp,  98  Va.  284.  See  also  Eves  v. 
Booth,  27  Ont.  App.  420,  affirming  on  other 
grounds  30  Ont.  689. 

The  agreement  must  explicitly  or  by  neces- 
sary implication  release  the  particular  right  in 
question,  to  have  that  effect.  Knapp  v.  Knapp, 
95  Mich.  474  ;  Smith  v.  Smith,  57  Ohio  St.  27  ; 
Walsh  v.  Kelly,  34  Pa.  St.  84;  Moore's  Estate, 
30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  394;  Boor's  Es- 
tate, 2  Lane.  L.  Rev.  51  ;  Shelton  v.  Shelton,  20 
S.  Car.  560;  Moon  v.  Bruce,  63  S.  Car.  126. 

Release  of  Right  of  Curtesy,  Distributive  Share, 
or  Other  Interests  in  Wife's  Property.  —  Luttrell 
v.  Boggs,  168  111.  361;  King  v.  Mollohan,  61 
Kan.  683  ;  McBreen  v.  McBreen,  154  Mo.  323, 
77  Am.  St.  Rep.  758.  See  also  Wallingsford  v. 
Allen,  10  Pet.  (U.  S.)  583  ;  Helms  v.  Franciscus, 
2  Bland  (Md.)  545,  20  Am.  Dec.  402;  Mattelr 
of  Florance,  54  Hun  (N.  Y.)  328,  appeal  dis- 
missed without  opinion  119  N.  Y.  661;  Barron 
v.  Barron,  24  Vt.  375.  Compare  Foote  v.  Nick- 
erson,  70  N.  H.  496. 

Agreements  Making  a  Division  of  Community 
Property.  — Labbe  v.  Abat,  2  La.  553,  22  Am. 
Dec.  151  ;  Rains  v.  Wheeler,  76  Tex.  390  ;  Caffey 
v.  Caffey,  12  Tex.  Civ.  App.  616;  Batla  v.  Batla, 
(Tex.  Civ.  App.  1900)  51  S.  W.  Rep.  664. 
Contra  in  Louisiana,  by  statute,  Rev.  Civ.  Code 
La.  (1900),  art.  2427;  Beard  v.  Basye,  7  B.  Mon. 
(Ky.)  137. 

See  also  the  cases  cited  in  the  next  three 
notes. 

2.  In  Massachusetts  the  statute  enlarging  the 
capacity  and  rights  of  married  women  expressly 
declares  that  its  provisions  shall  not  authorize 
contracts  or  suits  between  husband  and  wife. 
Whitney  v.  Closson,  138  Mass.  49;  Silverman  v. 
Silverman,  140  Mass.  560. 

In  Several  States  it  is  declared  by  statute  that 
when  property,  or,  in  some  jurisdictions,  real 
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to  determine  the  extent  to  which  the  early  rules  have  been  abrogated,  as 
there  is  little  uniformity.1 

66.  Direct  Statutory  Provisions.  —  In  several  states  contracts  between  hus- 
band and  wife  for  a  separation,  settling  property  rights  or  making  provision 
for  the  separate  maintenance  of  the  wife,  are  authorized  to  a  greater  or  less 
extent  by  express  statutory  provisions.2 

c.  Parties  to  Actions.  —  Where  there  is  a  trustee  and  the  agreement  is 
not  executory,  actions  or  suits  against  the  husband  to  enforce  his  covenants 
must,  as  a  general  rule,  be  brought  in  the  name  of  the  trustee  rather  than  in 
that  of  the  wife  or  other  beneficiary;3  but  there  are  various  exceptions  to  the 
rule.4 

4.  Cause  for  Separation.  —  It  has  been  held  that  the  existence  of  a  cause  for 

the  separation,  sufficient  to  give  to  one  of  the  parties  grounds  for  an  action  in 
the  divorce  courts,  is  not  essential  to  the  validity  of  covenants  settling  prop- 
erty rights  or  making  provision  for  the  wife;5  and  a  large  majority  of  all 


estate,  is  owned  by  either  husband  or  wife,  the 
other  has  no  interest  therein  which  can  be  the 
subject  of  contract  between  them.  Linton  v. 
Crosby,  54  Iowa  478,  61  Iowa  293  ;  Sawyer  v. 
Biggart,  114  Iowa  489;  Newberry  v.  Newberry, 
114  Iowa  704;  Matter  of  Rausch,  35  Minn.  289, 
distinguishing  Roll  v.  Roll,  51  Minn.  353;  Phil- 
lips v.  Blaker,  67  Minn.  152.  Contra  in  equity 
prior  to  the  enactment  of  the  statute,  McKee  v. 
Reynolds,  26  Iowa  578.  Such  a  statute  does  not 
prevent  husband  or  wife  from  making  an  abso- 
lute conveyance  of  property  directly  to  the 
other,  where  the  law  also  gives  to  them  the  right 
to  execute  conveyances  between  themselves, 
which  shall  be  valid  to  the  same  extent  as  a 
conveyance  between  persons  not  husband  and 
wife.    Jenkins  v.  Hall,  26  Oregon  79. 

1.  See  Baum  v.  Baum,  109  Wis.  47,  where  it 
was  said  :  "  The  citation  of  decisions  from  other 
states  is  of  no  helpful  value  unless  it  can  be 
said  that  their  legal  policy  is  in  harmony  with 
our  own." 

2.  Statutes  Authorizing  Separation  Agreements 

■ — California.  —  Civ.  Code  Cal.,  §§  159,  160; 
Matter  of  Noah,  73  Cal.  583,  2  Am.  St.  Rep.  829, 
88  Cal.  468  ;  Wickersham  v.  Comerford,  96  Cal. 
433,  104  Cal.  494,  distinguishing  Eproson  v. 
Wheat,  53  Cal.  715  ;  Matter  of  Davis,  106  Cal. 
453;  Matter  of  Jones,  118  Cal.  499,  62  Am.  St. 
Rep.  251  ;  Matter  of  Winslow,  121  Cal.  92;  Hig- 
gins v.  Higgins,  121  Cal.  487,  66  Am.  St.  Rep. 
57,  sub  nom.  Higgins  v.  San  Diego  Sav.  Bank, 
129  Cal.  184. 

Georgia.  —  2  Code  Ga.,  §§  2465,  2470;  Mc- 
Laren v.  Bradford,  52  Ga.  648 ;  Birch  v.  An- 
thony, 109  Ga.  349,  77  Am.  St.  Rep.  379. 

Montana.  —  Civ.  Code  Mont.,  §§  215,  216; 
Stebbins  v.  Morris,  19  Mont.  115,  cited  in  State 
v.  Giroux,  19  Mont.  149. 

North  Carolina.  —  Code  N.  Car.,  §  1831  ; 
Sparks  v.  Sparks,  94  N.  Car.  527 ;  Smith  v. 
King,  107  N.  Car.  273;  Cram  v.  Cram,  116  N. 
Car.  288;  Poison  v.  Stewart,  167  Mass.  211,  57 
Am.  St.  Rep.  452  (construing  N.  Car.  statute), 
Field,  C.  J.,  dissenting. 

North  Dakota.  —  Rev.  Codes  N.  Dak.,  §§  2768, 
2769. 

South  Dakota.  —  Annot.  Stat.  S.  Dak.,  §§ 
3502,  3503;  Bueter  v.  Bueter,  1  S.  Dak.  94; 
Aspey  v.  Barry,  13  S.  Dak.  220. 

3.  Parties  to  Actions  —  In  General.  —  Sanders 
v.  Rodway,  16  Beav.  207,  16  Jur.  1005;  Clark  v. 
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Fosdick,  118  N.  Y.  7,  16  Am.  St.  Rep.  736,  af- 
firming 13  Daly  (N.  Y.)  500;  Lord  v.  Lord,  68 
Hun  (N.  Y.)  537;  Hughes  v.  Cuming,  36  N.  Y. 
App.  Div.  302,  reversed  on  other  grounds  165 
N.  Y.  91  ;  Dupre  v.  Rein,  (C.  PI.  Spec.  T.)  56 
How.  Pr.  (N.  Y.)  228,  7  Abb.  N.  Cas.  (N.  Y.) 
256. 

A  covenant  with  a  trustee  making  provision 
for  the  use  of  the  wife  to  support  and  maintain 
herself  and  children  does  not  confer  such  an  in- 
terest upon  the  latter  as  will  entitle  them  to  en- 
force it  by  suit  in  their  own  names.  Gandy  v. 
Gandy,  30  Ch.  D.  57;  Sterling  v.  Sterling,  12 
Ga.  201  ;  Champlin  v.  Champlin,  Holfm.  (N.  Y.) 
55- 

Taxation  of  Costs.  —  Hughes  v.  Cuming,  63 
N.  Y.  App.  Div.  363;  Smith  v.  King,  107  N. 
Car.  273. 

4.  Actions  or  Suits  by  Wife.  —  Aspinwall  v. 

Aspinwall,  49  N.  J.  Eq.  304;  Mockridge  v.  Mock- 
ridge,  62  N.  J.  Eq.  570;  Potter  v.  Potter,  (N.  Y. 
City  Ct.  Gen.  T.)  8  Civ.  Pro.  (N.  Y.)  150;  Cole- 
man v.  Whitney,  62  Vt.  123. 

On  refusal  of  the  trustee  to  enforce  the  cove- 
nants of  the  husband,  the  wife  may  sometimes 
do  so  by  suing  in  her  own  name  in-  equity  or  in 
the  name  of  the  trustee  at  law.  Cooke  v.  Wig- 
gins, 10  Ves.  Jr.  191  ;  Seagrave  v.  Seagrave,  13 
Ves.  Jr.  439,  distinguished  Walrond  v.  Walrond, 
Johns.  Ch.  (Eng.)  18;  Gandy  v.  Gandy,  30  Ch. 
D.  57  ;  Anster  v.  Holland,  1  Saund.  &  C.  104,  10 
Jur.  786;  Lord  v.  Lord,  68  Hun  (N.  Y.)  537. 

Actions  or  Suits  by  Children.  —  Swift  v.  Graze- 
brook,  12  Jur.  87;  Joyce  v.  McAvoy,  31  Cal.  274, 
89  Am.  Dec.  172;  Bucklin  v.  Bucklin,  1  Abb. 
App.  Dec.  (N.  Y.)  242 ;  Smith  v.  Terry,  38  N.  Y. 
App.  Div.  394,  reversing  24  Misc.  (N.  Y.)  228, 
affirmed  without  opinion  166  N.  Y.  632;  Burk- 
holder's  Appeal,  105  Pa.  St.  31,  affirming  sub 
nom.  Rutter's  Estate,  16  Phila.  (Pa.)  226,  40 
Leg.  Int.  (Pa.)  121. 

5.  Existence  of  Cause  for  Separation  Unnecessary. 
—  Guth  v.  Guth,  3  Bro.  C.  C.  618;  Wilson  v. 
Wilson,  1  H.  L.  Cas.  538,  affirming  14  Sim.  405, 
citing  Bateman  v.  Ross,  1  Dow  235  ;  People  v. 
Mercein,  3  Hill  (N.  Y.)  399,  38  Am.  Dec.  644; 
Thomas  v.  Brown,  10  Ohio  St.  247.  See  also 
Westmeath  v.  Westmeath,  Jac.  142;  Westmeath 
v.  Salisbury,  5  Bligh  N.  S.  339,  sub  nom.  West- 
meath v.  Westmeath,  1  Dow  &  CI.  519;  Watts 
v.  Watts.  160  Mass.  464,  39  Am.  St.  Rep.  509. 

Principle  Deducible  from  the  Decisions.  —  "If 
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the  cases  have  enforced  the  covenants  without  reference  to  any  such  question. 
This  view  would  seem  to  follow  from  the  well-established  principles  that  the 
husband  remains  liable  for  the  support  of  the  wife  where  she  is  living  apart 
from  him  with  his  consent,  irrespective  of  the  existence  of  any  cause,1  and 
that  in  jurisdictions  where  the  agreement  to  separate  and  live  apart  is  con- 
sidered as  illegal  and  void,  such  covenants  are  treated  as  independent  contracts, 
disconnected  in  every  way  from  that  agreement.2  On  the  other  hand,  there 
are  decisions  and  a  considerable  number  of  dicta  to  the  effect  that  the  cove- 
nants can  be  upheld  only  where  there  is  a  good  cause  for  the  separation, 
the  existence  of  which  is  a  proper  and  necessary  subject  of  inquiry.3 

5.  Considerations  —  a.  Covenants  Making  Provision  for  Wife.  —  It 
was  usual  at  one  time  for  the  deed  to  contain  an  agreement  by  the  trustee 
to  indemnify  the  husband  against  debts  contracted  by  the  wife  or  breach  of 
covenants  entered  into  by  him  for  her;  and  that  agreement  or  some  other 
valuable  consideration  passing  to  the  husband  was  thought  to  be  essential  to 
the  validity,  inter  partes  as  well  as  against  creditors,  of  those  covenants  of  the 
husband  which  made  provision  for  the  wife.4    It  is  now  generally  held,  how- 


I  could  venture  to  lay  down  the  principle  which 
alone  seems  to  be  safely  deducible  from  all 
these  cases,  it  is  this  :  that  when  a  husband  has 
by  his  deed  acknowledged  his  wife  to  have  a 
just  cause  of  separation  from  him,  and  has 
covenanted  with  her  natural  friends  to  allow 
her  a  maintenance  during  separation,  on  being 
relieved  from  liability  to  her  debts,  he  shall  not 
be  allowed  to  impeach  the  validity  of  that  cove- 
nant." Jones  v.  Waite,  5  Bing.  N.  Cas.  341,  3s 
E.  C.  L.  130,  per  Lord  Denman,  C.  J.,  quoted 
in  Beach  v.  Beach,  2  Hill  (N.  Y.)  260,  38 
Am.  Dec.  584. 

Deed  Prima  Facie  Valid.  —  Even  if  a  good 
cause  for  the  separation  is  necessary,  if  the  deed 
is  under  seal,  which  imports  a  valid  considera- 
tion, or  does  not  show  upon  its  face  that  no 
good  cause  exists,  it  is  prima  facie  sufficient. 
Illegality  will  not  be  presumed,  and  the  burden 
of  proving  it  is  upon  the  party  attacking  the 
deed.  Clough  v.  Lambert,  10  Sim.  174;  Jones 
v.  Waite,  5  Bing.  N.  Cas.  341,  35  E.  C.  L.  130, 
affirming  1  Bing.  N.  Cas.  656,  27  E.  C.  L.  532, 
affirmed  9  CI.  &  F.  ioi,  4  M.  &  G.  1104,  43  E. 
C.  L.  567,  Lord  Abinger,  C.  B.,  dissenting; 
Nichols  v.  Palmer,  5  Day  (Conn.)  52;  Calkins 
V.  Long,  22  Barb.  (N.  Y.)  97;  Bettle  v.  Wilson, 
14  Ohio  257;  Agnew  v.  Frost,  18  Phila.  (Pa.) 
2S7»  43  Leg.  Int.  (Pa.)  128,  sub  nom.  Agnew's 
Appeal,  22  W.  N.  C.  (Pa.)  129.  See  also  Burk- 
holder's  Appeal,  105  Pa.  St.  31,  affirming  sub 
nom.  Rutter's  Estate,  16  Phila.  (Pa.)  226,  40 
Leg.  Int.  (Pa.)  121. 

Where  Consideration  for  Covenant  Is  Compro- 
mise of  Matrimonial  Cause  of  Action  or  Suit.  — 
Wilson  v.  Wilson,  1  H.  L.  Cas.  538,  affirming 
14  Sim.  405.  But  see  McGregor  v.  McGregor, 
20  Q.  B.  D.  529.  Contra,  as  against  creditors, 
Hobbs  v.  Hull,  1  Cox.  Ch.  445  ;  Nunn  v.  Wils- 
more,  8  T.  R.  521.  See  also  Friedman  v.  Bier- 
man,  43  Hun  (N.  Y.)387. 

1.  See  supra,  this  section,  Origin  of  the  Law. 

2.  Ordinary  Equitable  Jurisdiction  Exercised  in 
Enforcing  Covenants.  —  If  the  consideration  or 
fact  of  separation  does  not  contaminate  all  that 
proceeds  from  it,  the  court  is  only  exercising 
its  ordinary  jurisdiction  in  giving  effect  to  the 
arrangement  of  property  agreed  upon.  Wilson 
v.  Wilson,  1  H.  L.  Cas.  538,  affirming  14  Sim. 

25  C.  of  L. — 30  < 


405,  cited  in  Dutton  v.  Dutton,  30  Ind.  452,  and 
Thomas  v.  Brown,  10  Ohio  St.  247. 

3.  Existence  of  Good  Cause  for  Separation  Neces- 
sary —  England.  — ■  Fletcher  v.  Fletcher,  2  Cox 
Ch.  99. 

Connecticut.  —  Boland  v.  O'Neil,  72  Conn.  217. 

Indiana.  —  Scherer  v.  Scherer,  23  Ind.  App. 
384,  77  Am.  St.  Rep.  437. 

Iowa.  —  Goddard  v.  Beebe,  4  Greene  (Iowa) 
126. 

Kansas.  —  King  v.  Mollohan,  61  Kan.  683. 

Kentucky.  —  McCrocklin  v.  McCrocklin,  2  B. 
Mon.  (Ky.)  370 ;  Gaines  v.  Poor,  3  Met.  (Ky.) 
503,  79  Am.  Dec.  559;  Loud  v.  Loud,  4  Bush 
(Ky.)  453- 

Maine.  —  Carey  v.  Mackey,  82  Me.  516,  17 
Am.  St.  Rep.  500. 

Montana.  —  Stebbins  v.  Morris,  19  Mont.  115. 

New  Hampshire.  —  Foote  v.  Nickerson,  70  N. 
H.  496. 

New  York.- — Whitney  v.  Whitney,  14  N.  Y. 
App.  Div.  597,  15  Misc.  (N.  Y.)  72;  Poillon  v. 
Poillon,  49  N.  Y.  App.  Div.  341,  affirming  29 
Misc.  (N.  Y.)  666,  cited  in  Dower  v.  Dower, 
(Supm.  Ct.  Tr.  T.)  36  Misc.  (N.  Y.)  559. 

Oregon.  —  Henderson  v.  Henderson,  37  Ore- 
gon 141  ;  Ogilvie  v.  Ogilvie,  37  Oregon  171. 

Wisconsin.  —  Baum  v.  Baum,  109  Wis.  47. 

Agreement  to  Conceal  Marital  Relation.  —  By 
an  agreement  which  is  not  for  the  termination 
or  suspension  of  the  marital  relation,  but  for  its 
concealment  for  an  indefinite  period,  husband 
and  wife  voluntarily  live  apart,  not  only  with- 
out adequate  cause,  but  in  a  manner  and  for 
purposes  which  are  against  good  morals  and  the 
public  welfare.    Boland  v.  O'Neil,  72  Conn.  217. 

At  Law  it  cannot  be  determined  whether  the 
separation  was  due  to  the  fault  of  the  husband 
or  of  the  wife,  with  a  view  of  determining  the 
amount  of  damages  which  the  wife  ought  to  re- 
cover for  breach  of  covenants  entered  into  by 
the  husband.  That  subject  belongs  exclusively 
to  a  court  of  chancery,  and  no  recovery  can 
be  had  at  law  unless  the  amount  has  been  liqui- 
dated by  the  stipulations  of  the  parties. 
Schmoltz  17.  Schmoltz,  116  Mich.  692,  approving 
Randall  .'.  Randall,  37  Mich.  563. 

4.  Indemnification  Agreement  of  Trustee  — 
England.  —  Westmeath  v.  Westmeath,  Jac.  138; 
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ever,  that  by  such  covenants  the  husband  only  performs  his  legal  duty  to 
support  and  maintain  his  wife  while  she  is  living  apart  from  him  with  his 
consent,  or  exercises  his  equitable  right  to  settle  a  separate  property  upon  her 
by  gift,  and  no  other  consideration  is  needed  to  support  them  except  where 
the  rights  of  creditors  intervene.1 

b.  Other  Covenants,  and  Considerations  Generally.  —  Questions 
as  to  the  validity  of  considerations  generally,  and  the  necessity  that  covenants 
of  the  wife,  and  covenants  of  the  husband  other  than  those  which  make  provi- 
sion for  her,  shall  be  supported  by  some  legal  consideration,  are,  as  a  rule, 
determinable  by  the  application  of  ordinary  principles  of  the  law  of  consideration 
and  husband  and  wife.* 


Legard  v.  Johnson,  3  Ves.  Jr.  352 ;  Stephens  v. 
Olive,  2  Bro.  C.  C.  91  ;  Compton  v.  Collinson,  2 
Bro.  C.  C.  377,  1  H.  Bl.  334 ;  Worrall  v.  Jacob, 
3  Meriv.  256 ;  Elworthy  v.  Bird,  2  Sim.  &  St. 
372  ;  Wilson  v.  Wilson,  1  H.  L.  Cas.  538,  affirm- 
ing 14  Sim.  405,  5  H.  L.  Cas.  40,  affirmed  15 
Sim.  487. 

Kentucky.  — ■  Gaines  v.  Poor,  3  Met.  (Ky.) 
503,  79  Am.  Dec.  559. 

New  York.  —  Beach  v.  Beach,  2  Hill  (N.  Y.) 
260,  38  Am.  Dec.  584;  Galusha  v.  Galusha,  116 
N.  Y.  635,  1  s  Am.  St.  Rep.  453,  modifying  43 
Hun  (N.  Y.)  181. 

Ohio.  —  Bettle  v.  Wilson,  14  Ohio  257. 

South  Carolina.  —  Hargroves  v.  Meray,  2  Hill 
Eq.  (S.  Car.)  223. 

Actions  by  Husband  Against  Trustee  on  Agree- 
ment to  Indemnify.  —  Duffield  v.  Scott,  3  T.  R. 
374 ;  Summers  v.  Ball,  8  M.  &  W.  596 ;  Jones 
v.  Waite,  5  Bing.  N.  Cas.  341,  35  E.  C.  L.  130, 
affirming  1  Bing.  N.  Cas.  656,  27  E.  C.  L.  532, 
affirmed  9  CI.  &  F.  101,  4  M.  &  G.  1104,  43  E. 
C.  L.  567;  Nichols  v.  Palmer,  5  Day  (Conn.) 
47;  Gaines  v.  Poor,  3  Met.  (Ky.)  503,  79  Am. 
Dec.  559  ;  Durrett  v.  Piper,  58  Mo.  551  ;  Scheive 
v.  Kaiser,  52  Barb.  (N.  Y.)  109,  36  How.  Pr. 
(N.  Y.)  193;  Lehr  v.  Beaver,  8  W.  &  S.  (Pa.) 
102,  42  Am.  Dec.  271. 

1.  Voluntary  Covenants  Making  Provision  for 
the  Wife  Valid  Except  as  Against  Creditors  — 
England.  —  Fitzer  v.  Fitzer,  2  Atk.  511;  Ros 
v.  Willoughby,  10  Price  7;  Frampton  v.  Framp- 
ton,  4  Beav.  287;  Clough  v.  Lambert,  10  Sim. 
174;  Cowx  v.  Foster,  1  Johns.  &  H.  30,  6  Jur. 
N.  S.  1051  ;  Byrne  v.  Carew,  13  Ir.  Eq.  1.  See 
also  Angier  v.  Angier,  Prec.  Ch.  497,  Gilb.  Eq. 
152;  Gibbs  v.  Harding,  L.  R.  8  Eq.  490. 

District  of  Columbia.  —  O'Connell  v.  Noonan, 
1  App.  Cas.  (D.  C.)  332,  21  Wash.  L.  Rep.  744. 

Indiana.  —  Reed  v.  Beazley,  1  Blackf.  (Ind.) 
97- 

Iowa.  —  Goddard  v.  Beebe,  4  Greene  (Iowa) 
126. 

Kentucky.  —  Hiram  v.  Griffin,  8  Bush  (Ky.) 
262. 

Minnesota.  —  Roll  v.  Roll,  51  Minn.  353. 

New  Jersey.  —  Aspinwall  v.  Aspinwall,  49  N. 
J.  Eq.  302,  S3  N.  J.  Eq.  684 ;  Buttlar  v.  Buttlar, 
57  N.  J.  Eq.  645,  73  Am.  St.  Rep.  648  ;  Hann 
v.  Crickler,  (N.  J.  1889)  43  Atl.  Rep.  1063. 

New  York.  —  Griffin  v.  Banks,  37  N.  Y.  621, 
reversing  (Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N. 
Y.)  213,  overruling  in  effect  Cropsey  v.  Mc- 
Kinney,  30  Barb.  (N.  Y.)  47;  Pettit  v.  Pettit, 
107  N.  Y.  677,  1  Silv.  App.  (N.  Y.)  555;  Gal- 
usha v.  Galusha,  116  N.  Y.  635,  15  Am.  St.  Rep. 
453,  modifying  43  Hun  (N.  Y.)  181  ;  Calkins  v. 


Long,  22  Barb.  (N.  Y.)  97;  Holihan  v.  Holihan, 
79  N.  Y.  App.  Div.  475  ;  Taylor  v.  Taylor, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  312; 
France  v.  France,  (Supm.  Ct.  Tr.  T.)  38  Misc. 
(N.  Y.)  459- 

Oregon.  —  Henderson  v.  Henderson,  37 
Oregon  141. 

Pennsylvania.  —  Bowers  v.  Clark,  1  Phila. 
(Pa.)  561,  12  Leg.  Int.  (Pa.)  176;  Agnew  v. 
Frost,  18  Phila.  (Pa.)  257,  43  Leg.  Int.  (Pa.) 
128,  sub  nom.  Agnew's  Appeal,  22  W.  N.  C. 
(Pa.)  129. 

But  See  as  Contra  where  the  agreement  is  be- 
tween husband  and  wife  directly  without  the  in- 
tervention of  trustees,  Scherer  v.  Scherer,  23 
Ind.  App.  384,  77  Am.  St.  Rep.  437  ;  Whitney  v. 
Whitney,  4  N.  Y.  App.  Div.  597,  15  Misc.  (N. 
Y.)  72 ;  Poillon  v.  Poillon,  49  N.  Y.  App.  Div. 
341,  affirming  29  Misc.  (N.  Y.)  666 ;  Baum  v. 
Baum,  109  Wis.  47. 

Voluntary  Provision  for  Child.  —  Bucklin  v. 
Bucklin,  1  Abb.  App.  Dec.  (N.  Y.)  242. 

2.  Other  Covenants,  and  Considerations  Generally 
—  England.  —  Logan  v.  Birkett,  1  Myl.  &  K. 
220  ;  Nixon  v.  Hamilton,  2  Dr.  &  Wal.  364,  1 
Ir.  Eq.  R.  56. 

Iowa.  —  Goddard  v.  Beebe,  4  Greene  (Iowa) 
126. 

Maryland.  —  Lippy  v.  Masonheimer,  9  Md. 
310. 

Michigan.  —  Randall  v.  Randall,  37  Mich. 
563;  Rhoades  v.  Davis,  51  Mich.  306. 

Missouri.  —  McBreen  v.  McBreen,  154  Mo. 
323,  77  Am.  St.  Rep.  758. 

New  Jersey.  —  Ireland  v.  Ireland,  43  N.  J. 
Eq.  311. 

New  York.  —  Greenleaf  v.  Blakeman,  40  N. 
Y.  App.  Div.  371,  modifying  25  Misc.  (N.  Y.) 
564,  affirmed  without  opinion  166  N.  Y.  627; 
Holihan  v.  Holihan,  79  N.  Y.  App.  Div.  475. 

Pennsylvania.  —  Dillinger's  Appeal,  35  Pa. 
St.  357- 

South  Carolina.  —  Bratton  v.  Massey,  15  S. 
Car.  277. 

See  further  as  to  rights  of  creditors,  Kehr  v. 
Smith,  20  Wall.  (U.  S.)  31,  affirming  2  Dill. 
(U.  S.)  50,  22  Fed.  Cas.  No.  13,071  ;  Wells  v. 
Stout,  9  Cal.  479;  McFarlin  v.  Lehder,  17  Pa. 
Super.  Ct.  319,  Beaver,  J.,  dissenting;  Jaeger's 
Estate.  1  Del.  Co.  Rep.  (Pa.)  525- 

Compromise  of  Matrimonial  Litigation  or  Causes 
of  Action  as  a  Consideration  —  England.  —  Hobbs 
v.  Hull,  1  Cox  Ch.  445  ;  Legard  v.  Johnson,  3 
Ves.  Jr.  352,  citing  Angier  v.  Angier,  Prec.  Ch. 
497,  Gilb.  Eq.  152;  Nunn  v.  Wilsmore.  8  T.  R. 
521,  cited  Westmeath  v.  Salisbury.  5  Bligh  N. 
S.  339,  sub  nom.  Westmeath  v.  Westmeath,  I 
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6.  Effect  in  Matrimonial  Causes  —  a.  Suits  for  Maintenance  or  Ali- 
mony. —  Where  the  husband  in  an  agreement  for  separation  makes  a  provi- 
sion for  the  wife  which  is  fair  and  equitable  under  all  the  circumstances,  it 
would  seem  to  follow  that,  since  the  covenants  therefor  can  be  enforced,  the 
agreement  would  be  a  good  defense  to  a  suit  for  maintenance  or  permanent 
alimony,  or  an  application  for  interim  alimony  and  disbursements  pending 
such  suit;  but  the  decisions  are  not  uniform.1 

b.  Suits  for  Divorce,  Judicial  Separation,  and  Nullity  —  (i)  In 

England  —  (a)  Ecclesiastical  and  Equity  Courts.  —  While  the  ecclesiastical  courts  did 
not  recognize  the  validity  of  a  deed  of  separation  or  any  of  its  covenants,  in 
awarding  alimony  they  sometimes  took  into  consideration  the  fact  that  they 
could  be  enforced  in  the  civil  courts  ; 3  and  in  equity  power  to  enjoin  the  wife 
from  asking  a  decree  for  alimony  in  the  divorce  courts,  contrary  to  the  provi- 
sions of  a  deed  of  separation,  has  been  recognized.3 

Dow  &  CI.  519;  Vansittart  v.  Vansittart,  4  Kay 
&  J.  62,  citing  Bateman  v.  Ross,  i  Dow  235, 
affirmed  Vansittart  v.  Vansittart,  2  De  G.  &  J. 
249;  Hart  v.  Hart,  18  Ch.  D.  670;  Cahill  v. 
Cahill,  8  App.  Cas.  420,  reversing  on  other 
grounds  Ir.  L.  R.  7  Ch.  361,  Ir.  L.  R.  5  Ch.  227  ; 
Hooper  v.  Hooper,  1  Sw.  &  Tr.  602,  affirmed  3 
Sw.  &  Tr.  251  ;  Rowley  v.  Rowley,  L.  R.  1  H.  L. 
Sc.  63;  Aldridge  v.  Aldridge,  13  P.  D.  210. 

United  States.  —  Wallingsford  v.  Allen,  10 
Pet.  (U.  S.)  583. 

Kentucky.  —  Loud  v.  Loud,  4  Bush  (Ky.)  453. 

Massachusetts.  —  Winn  v.  Sanford,  148  Mass. 
30  ;  Alley  v.  Winn,  134  Mass.  77,  45  Am.  Rep. 
297;  Poison  v.  Stewart,  167  Mass.  211,  57  Am. 
St.  Rep.  452. 

New  York.  —  Pettit  v.  Pettit,  107  N.  Y.  677, 
1  Silv.  App.  (N.  Y.)  555  ;  Galusha  v.  Galusha, 
116  N.  Y.  635,  15  Am.  St.  Rep.  453,  modifying 
43  Hun  (N.  Y.)  181  ;  Calkins  v.  Long,  22  Barb. 
(N.  Y.)  97;  Friedman  v.  Bierman,  43  Hun  (N. 
Y.)  387;  Buckel  v.  Suss,  (N.  Y.  Super.  Ct.  Tr. 
T.)  28  Abb.  N.  Cas.  (N.  Y.)  21.  Compare 
Morgan  v.  Potter,  17  Hun  (N.  Y.)  403. 

North  Carolina.  —  Picket  v.  Johns,  1  Dev. 
Ecj.  (16  N.  Car.)  123. 

The  parties  to  a  suit  may  settle  it  by  private 
arrangement,  and  if  they  do  so  the  court  will 
recognize  it.  There  is  no  difference  in  principle 
between  a  suit  in  a  court  of  common  law  and  a 
suit  for  a  judicial  separation.  Hooper  v. 
Hooper,  3  Sw.  &  Tr.  251,  affirming  1  Sw.  &  Tr. 
602. 

Falsity  of  the  charges  upon  which  the  suit  is 
based,  within  the  knowledge  of  the  party  bring- 
ing it,  will  invalidate  the  provisions  of  the  deed. 
Wilson  v.  Wilson,  14  Sim.  406,  affirmed  on  other 
grounds  1  H.  L.  Cas.  538. 

Covenant  to  Live  Separately  and  Apart.  —  Under 
the  later  English  doctrine  upholding  as  valid 
the  agreement  to  separate  and  live  apart,  it  may 
constitute  a  sufficient  consideration.  In  re 
Weston,  (1900)  2  Ch.  164.  See  also  Besant  v. 
Wood,  12  Ch.  D.  605;  McGregor  v.  McGregor, 
20  Q.  B.  D.  529;  Clark  v.  Clark,  10  P.  D.  188. 

1.  That  It  Is  a  Defense, 'whether  it  consists  of 
the  payment  of  a  sum  in  gross  or  a  provision  to 
arise  from  year  to  year,  see  Atwood  v.  Atwood, 
15  Ont.  Pr.  425,  affirmed  by  reason  of  an  equal 
division  of  opinion  among  the  judges,  16  Ont. 
Pr.  50  (agreement  contained  a  covenant  by  the. 
wife  not  to  sue  for  alimony),  distinguished 
Lnfrance  v.  I.afrance.  18  Ont.  Pr.  62:  Parsons 
v.  Parsons,  62  S.  W.  Rep.  719,  23  Ky.  L.  Rep. 


223.  See  also  Middleton  v.  Middleton,  18  111. 
App.  472,  citing  Ross  v.  Ross,  69  111.  569 ; 
Butler  v.  Butler,  4  Litt.  (Ky.)  202.  Contra, 
Farber  v.  Farber,  64  Iowa  362.  See  also  Gal- 
land  v.  Galland,  38  Cal.  265  ;  Labbe  v.  Abat,  2 
La.  553,  22  Am.  Dec.  151  ;  Bueter  v.  Bueter,  1 
S.  Dak.  94.  See  further  in  this  connection, 
infra,  this  title,  Suits  for  Divorce;  Judicial 
Separation  and  Nullity;  and  the  title  Alimony, 
vol.  2,  pp.  106,  1 15. 

In  Georgia  the  code  provides  that  in  cases  of 
voluntary  separation  of  husband  and  wife  or 
where  the  wife,  against  her  will,  is  either  aban- 
doned or  driven  off  by  her  husband,  he  may 
voluntarily  by  deed  make  adequate  provision 
for  her  support  and  maintenance,  which  shall 
be  a  bar  to  her  right  to  permanent  alimony. 
2  Code  Ga.,  §§  2464,  2465  ;  McLaren  v.  Brad- 
ford, 52  Ga.  648;  Birch  v.  Anthony,  109  Ga. 
349,  77  Am.  St.  Rep.  379. 

Payment  of  Nominal  Sum.  —  An  agreement 
which  makes  no  provision  for  the  wife  other 
than  the  annual  payment  of  a  mere  nominal  sum 
is  not  a  bar  to  the  suit.  Miller  v.  Miller,  1  N. 
J.  Eq.  386. 

Agreements  Attacked  for  Fraud  or  Duress  and 
Void  Agreements. — Lafrance  v.  Lafrance,  18 
Ont.  Pr.  62;  Daniels  v.  Daniels,  9  Colo.  133; 
Silverman  v.  Silverman,  140  Mass.  560;  Elliott 
v.  Elliott,  48  N.  J.  Eq.  231. 

Nonperformance  by  Husband.  —  Where  the  hus- 
band fails  to  perform  his  covenant  to  make 
provision  for  the  wife,  the  agreement  will  not 
avail  him  as  a  defense.  Cram  v.  Cram,  116  N. 
Car.  288,  approved  Meyerl  v.  Meyerl,  125  Mich. 
607,  7  Detroit  Leg.  N.  635  ;  McAllister  v.  Mc- 
Allister, 10  Heisk.  (Term.)  345. 

Agreement  as  Evidence.  —  If  the  parties  have 
made  an  agreement,  that  should  be  the  standard. 
Almond  v.  Almond,  4  Rand.  (Va.)  662,  15  Am. 
Dec.  781. 

A  Mere  Temporary  Arrangement  which  the 
husband  may  put  an  end  to  at  any  time  is  no 
defense  to  the  suit.  O'Brien  "'.  O'Brien,  49  N. 
J.  Eq.  436. 

2.  Ecclesiastical  Courts.  —  See  Westmeath  v. 
Westmeath,  1  Dow  &  CI.  519.  sub  nom.  West- 
meath v.  Salisbury.  5  Bligh  N.  S.  339  :  Mortimer 
v.  Mortimer.  2  Hag.  Cons.  310:  Durant  v. 
Durant,  1  Hag.  Ecc.  733  :  Blaquiere  v. 
Blaquicre.  3  Phill.  Ecc.  258:  Ilayward  -•.  Hay- 
ward,  1  Sw.  &  Tr.  333. 

3.  Injunction  Against  Asking  Alimony.  — 
Boone  v.  Boone,  31  Beav.  122.  note:  Williams 
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(b)  Divorce  Courts.  —  Except  under  very  unusual  conditions,1  the  divorce 
courts,  which  succeeded  to  the  jurisdiction  of  the  ecclesiastical  courts  when 
the  latter  were  abolished,  cannot,  in  the  exercise  of  their  ordinary  powers, 
interfere  with  a  deed  of  separation,  and  hence  cannot  decrease  the  provision 
made  for  the  wife  ;  but  they  may  award  increased  alimony  if  her  circum- 
stances should  be  so  altered  by  the  institution  of  the  suit  as  to  require  it.2 
In  suits  for  absolute  divorce  the  power  to  vary  all  settlements,  antenuptial 
and  postnuptial,  including  those  made  by  deed  of  separation,  and  to  deal 
with  them  as  shall  be  thought  just  and  expedient,  is  now  conferred  by 
statute.3 

(2)  In  the  United  States  —  (a)  Alimony.  —  In  this  country  it  has  been  gen- 
erally held  that  a  fair  and  equitable  provision  for  the  wife,  contained  in  an 
agreement  for  separation,  is  a  bar  to  an  order  or  decree  for  temporary  or  per- 
manent alimony  in  suits  for  divorce,  judicial  separation,  or  nullity  of  marriage  ;  4 
but,  according  to  some  of  the  cases  which  thus  hold,  the  wife  may  have  an 
order  or  decree  for  such  alimony  in  an  amount  not  to  exceed  what  the  hus- 
band has  covenanted  to  pay,  the  satisfaction  of  which  shall  pro  tanto  extinguish 
his  contractual  liability.5    It  would  seem  to  follow  that  an  order  or  decree  for 


v.  Baily,  L.  R.  2  Eq.  731  ;  Flower  v.  Flower,  25 
L.  T.  N.  S.  902,  20  W.  R.  231. 

1.  Gross  Misconduct  After  Execution  of  Deed. 

—  One  of  the  parties  to  a  deed  of  separation 
may  be  guilty  of  such  gross  misconduct  after 
its  execution  as  to  give  rise  to  a  state  of  things 
not  in  contemplation  when  the  deed  was  ex- 
ecuted, and  entitle  the  court  to  allow  alimony 
upon  ordinary  principles  applicable  to  that  sub- 
ject. Morrall  v.  Morrall,  6  P.  D.  98.  See  also 
Benyon  v.  Benyon,  1  P.  D.  447 ;  Gandy  v. 
Gandy,  7  P.  D.  168,  reversing  7  P.  D.  77; 
Bishop  v.  Bishop,  (1897)  P.  138. 

2.  Ordinary  Powers  of  Divorce  Courts.  —  Powell 
v.  Powell,  L.  R.  3  P-  &  D.  186,  affirming  L. 
R.  3  P.  &  D.  55,  citing  and  explaining  Williams 
v.  Baily,  L.  R.  2  Eq.  731,  Williams  v.  Will- 
iams, L.  R.  1  P.  &  D.  178,  and  Weber  v.  Weber, 
1  Sw.  &  Tr.  219  ;  Gandy  v.  Gandy,  7  P.  D.  168, 
reversing  7  P.  D.  77.  See  also  Bishop  v. 
Bishop,  (1897)  P.  138;  Besant  v.  Wood,  12  Ch. 
D.  605,  criticising  Brown  v.  Brown,  L.  R.  3  P. 
&  D.  202 ;  Gandy  v.  Gandy,  30  Ch.  D.  57. 

Onus  of  Proof.  —  The  burden  of  proving  the 
existence  of  grounds  showing  why  the  increase 
should  be  made  rests  upon  the  wife.  Powell  v. 
Powell,  L.  R.  3  P.  &  D.  186,  affirming  L.  R.  3 
P.  &  D.  55. 

3.  Statutory  Powers  —  Suits  for  Dissolution  of 
Marriage.  —  Worsley  v.  Worsley,  L.  R.  1  P.  & 
D.  648  ;  Benyon  v.  Benyon,  1  P.  D.  447  ;  Jump 
v.  Jump,  8  P.  D.  159;  Clifford  v.  Clifford,  9 
P.  D.  76;  Bishop  v.  Bishop,  (1897)  P.  138; 
Saunders  v.  Saunders,  69  L.  T.  N.  S.  498.  See 
also  Charlesworth  v.  Holt,  L.  R.  9  Exch.  38. 

Suits  for  Judicial  Separation.  —  The  statute 
does  not  extend  to  suits  for  judicial  separation, 
and  in  such  cases  only  the  ordinary  powers  of 
the  court  can  be  exercised.  Gandy  v.  Gandy,  7 
P.  D.  168,  reversing  7  P.  D.  77. 

4.  Suits  for  Divorce  and  Judicial  Separation.  — 
Killiam  v.  Killiam,  25  Ga.  186:  Masterson  v. 
Masterson,  (Ky.  1898)  46  S.  W.  Rep.  20,  (Ky. 
1901)  60  S.  W.  Rep.  301  ;  Parsons  v.  Parsons, 
62  S.  W.  Rep.  719,  23  Ky.  L.  Rep.  223;  Tacka- 
berry  v.  Tackaberry.  101  Mich.  102;  Carpenter 
v.  Osborn,  102  N.  Y.  552;  Galusha  v.  Galusha, 
116  N.  Y.  635,  15  Am.  St.  Rep.  453,  modifying 


43  Hun  (N.  Y.)  181,  138  N.  Y.  272;  Thrall  v. 
Thrall,  83  Hun  (N.  Y.)  188;  Haskell  v.  Osborn, 
33  N.  Y.  App.  Div.  127;  Taylor  v.  Taylor, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  312; 
Miller  v.  Miller,  (Supm.  Ct.  Spec.  T.)  43  How. 
Pr.  (N.  Y.)  125.  See  also  Collins  v.  Collins, 
80  N.  Y.  1,  cited  Romaine  v.  Chauncey,  129  N. 
Y.  566,  26  Am.  St.  Rep.  544;  Forrest  v.  For- 
rest, 6  Duer  (N.  Y.)  150.  Contra,  Fox  v.  Fox, 
(Supm.  Ct.  Gen.  T.)  7  N.  Y.  St.  Rep.  271. 

Suit  for  Nullity  of  Marriage.  —  Bartlett  v. 
Bartlett,  Clarke  (N.  Y.)  460. 

Void  Agreements.  —  Where  the  agreement  is 
invalid  it  is  no  defense  to  the  application  for 
alimony.  Wilson  v.  Wilson,  40  Iowa  230 ; 
Wilde  v.  Wilde,  37  Neb.  891  ;  Gilbert  v.  Gilbert, 
(C.  PI.  Eq.  T.)  5  Misc.  (N.  Y.)  555. 

In  such  a  case,  however,  the  wife  in  seeking 
equity  must  be  chargeable  with  whatever  she 
has  received  under  the  contract.  Evans  v. 
Evans,  93  Ky.  510. 

A  Mere  Temporary  Arrangement  dependent 
upon  the  will  of  the  husband  is  no  defense  to 
the  application,  but  in  adjusting  the  alimony, 
amounts  received  by  the  wife  under  it  should 
be  allowed  as  a  credit  against  any  past  alimony 
which  may  be  decreed.  Pinckard  v.  Pinckard, 
22  Ga.  31,  68  Am.  Dec.  481. 

5.  Order  or  Decree  Securing  Agreed  Amount.  — 
McLaren  v.  McLaren,  33  Ga.  Supp.  99  ;  Middle- 
ton  v.  Middleton.  18  111.  App.  472;  Calame  v. 
Calame,  25  N.  J.  Eq.  548,  affirming  24  N.  J. 
Eq.  441  ;  Anderson  v.  Anderson,  1  Edw.  (N. 
Y.)  380;  BJoom  v.  Bloom,  8  Pa.  Dist.  563,  22 
Pa.  Co.  Ct.  433,  5  Lack.  Leg.  N.  (Pa.)  267. 
See  also  Carey  v.  Mackey,  82  Me.  516,  17  Am. 
St.  Rep.  500. 

Agreements  Executed  Pendente  Lite.  —  An- 
alogous to  such  action  the  courts  in  awarding 
alimony  have  frequently  adopted  a  division  of 
property  or  provision  for  the  wife,  fairly  made 
and  voluntarily  entered  into  directly  between 
the  spouses,  executed  pendente  lite  in  view  of 
a  successful  termination  of  the  suit  for  divorce 
or  judicial  separation.  Randall  -'.  Randall,  37 
Mich.  563  ;  Owen  v.  Yale,  75  Mich.  256;  Buckel 
v.  Suss,  (N.  Y.  Super.  Ct.  Tr.  T.)  28  Abb.  N. 
Cas.  (N.  Y.)  21.  See  also  Rogers  v.  Rogers,  4 
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alimony,  entered  without  reference  to  the  provision  made  for  the  wife,  is 
erroneous  and  does  not  annul  the  agreement,1  unless  both  parties  intended 
that  it  should  have  that  effect.3 

(b)  Expenses  of  Litigation.  —  Where  the  wife  is  not  barred  by  the  agreement 
from  suing  in  the  divorce  courts,  the  provision  made  for  her  by  it  will  not  pre- 
clude a  recovery  by  her  of  an  additional  allowance  to  cover  the  expense  of  the 
litigation.3 

(3)  Support  and  Maintenance  of  Children.  —  Unless  the  agreement  makes 
suitable  provision  for  the  support  and  maintenance  of  the  children  of  the  mar- 
riage, an  allowance  for  that  purpose  is  proper."4 

7.  Effect  in  Criminal  Proceedings  for  Nonsupport.  —  A  provision  for  the  wife, 
contained  in  an  agreement  for  separation,  has  been  held  to  be  a  defense  to  a 
criminal  prosecution  against  the  husband  for  nonsupport,  which  is  instituted 
upon  complaint  of  the  wife ;  but  only  where  its  terms  are  reasonable  and 
otherwise  binding  upon  the  parties  at  law  or  in  equity.  It  is  probably  of  no 
effect  whatever  in  a  prosecution  instituted  by  the  proper  officers  for  the  pur- 
pose of  preventing  the  wife  or  the  children  from  becoming  public  charges.5 

8.  Effect  on  Rights  of  Administration.  —  Upon  the  death  of  a  husband  or 
wife,  the  survivor  of  the  marriage  is  entitled  to  administer  the  estate,  where 
the  statute  giving  the  right  does  not  limit  or  qualify  it  in  any  way  ;  although 
all  claims  upon  the  property  of  the  decedent  have  been  released  by  a  deed  of 
separation.6  But  it  is  otherwise  where  the  right  depends  upon  the  existence 
of  an  interest  in  the  estate.7 

IV.  Custody  of  Children.  —  It  has  been  held  that  the  custody  of  the 

Paige  (N.  Y.)  516,  approved  Matter  of  Smith, 
(Surrogate  Ct.)  13  Misc.  (N.  Y.)  592.  See 
generally  the  title  Alimony,  vol.  2,  pp.  127, 
128. 

A  decree  embodying  such  an  agreement  is 
forever  binding,  to  the  same  degree  and  with 
like  effect  as  ordinary  contracts  between  per- 
sons admittedly  sui  juris ;  and  is  not  subject  to 
revocation  or  modification  except  by  consent  of 
the  parties  thereto  or  express  statutory  power. 
Henderson  v.  Henderson,  37  Oregon  141,  dis- 
approving Blake  v.  Blake,  68  Wis.  303,  75  Wis. 
339- 

1.  Order  or  Decree  Without  Reference  to  Agree- 
ment Erroneous  and  Does  Not  Terminate  It.  — 

Hughes  v.  Cuming,  36  N.  Y.  App.  Div.  302,  re- 
versed on  other  grounds  165  N.  Y.  91  ;  Law- 
rence v.  Lawrence,  (Supin.  Ct.  App.  T.)  32 
Misc.  (N.  Y.)  503,  reversing  (N.  Y.  City  Ct. 
Gen.  T.)  31  Misc.  (N.  Y.)  646;  Chamberlain  v. 
Cuming,  (Supm.  Ct.  App.  T.)  37  Misc.  (N.  Y.) 
815;  France  v.  France,  (Supm.  Ct.  Tr.  T.)  38 
Misc.  (N.  Y.)  459  (foreign  decree).  See  also 
Taylor  v.  Taylor,  (Supm.  Ct.  Spec.  T.)  32  Misc. 
(N.  Y.)  312;  and  the  title  Divorce,  vol.  9,  p. 
860. 

An  order  awarding  alimony  at  substantially 
the  same  rate  which  the  husband  had  agreed 
to  pay  in  an  agreement  of  separation  previously 
terminated  by  its  own  limitation,  viz.,  non- 
performance by  him,  is  proper  and  will  not  be 
disturbed  on  appeal.  Van  Gieson  v.  Van 
Gieson,  26  N.  Y.  App.  Div.  347.  See  to  the 
same  effect  Thrall  v.  Thrall,  83  Hun  (N.  Y.) 
188.    See  also  Pauly  v.  Pauly,  69  Wis.  419. 

2.  Order  or  Decree  Substituted  for  Agreement 
by  Intention  of  Parties.  —  Albee  v.  Wyman,  10 
Gray  (Mass.)  222;  Carey  v.  Mackey,  82  Me. 
516,  17  Am.  St.  Rep.  500. 

3.  Additional  Allowance  to  Cover  Expenses  of 
Litigation. —  Killiam  v.  Killiam,  25  Ga.  186; 


Middleton  v.  Middleton,  18  111.  App.  472;  Col- 
lins v.  Collins,  80  N.  Y.  1  ;  Miller  v.  Miller, 
(Supm.  Ct.  Spec.  T.)  43  How.  Pr.  (N.  Y.)  125; 
Bloom  v.  Bloom,  8  Pa.  Dist.  563,  22  Pa.  Co.  Ct. 
433,  5  Lack.  Leg.  N.  (Pa.)  267.  Compare  Rose 
v.  Rose,  11  Paige  (N.  Y.)  166. 

4.  Support  and  Maintenance  of  Children.  — 
Barry  v.  Barry,  (1901)  P.  87;  Bishop  v.  Bishop, 
(1897)  P.  138;  Parsons  v.  Parsons,  62  S.  W. 
Rep.  719,  23  Ky.  L.  Rep.  223;  Tackaberry  v. 
Tackaberry,  101  Mich.  102.  See  also  Gandy  v. 
Gandy,  30  Ch.  D.  57  ;  Gandy  v.  Gandy,  7  P.  D. 
168,  reversing  7  P.  D.  77  ;  Bloom  v.  Bloom,  8 
Pa.  Dist.  563,  22  Pa.  Co.  Ct.  433,  5  Lack.  Leg. 
N.  (Pa.)  267. 

5.  Nonsupport  of  Wife.  —  Com.  v.  Richards, 
131  Pa.  St.  209;  Com.  v.  Smith,  200  Pa.  St.  363, 
affirming  13  Pa.  Super.  Ct.  358;  Com.  v.  Hol- 
linger,  16  Pa.  Super.  Ct.  199;  Com.  v.  Orth,  2 
Pearson  (Pa.)  446;  Com.  v.  Blackburn.  15 
Montg.  Co.  Rep.  (Pa.)  175;  Com.  v.  Heinder- 
schedt,  1  Kulp  (Pa.)  42.  See  also  Randall  v. 
Randall,  37  Mich.  563  ;  Holihan  v.  Holihan,  79 
N.  Y.  App.  Div.  475  ;  Medway  v.  Medway, 
(1900)  P.  141  ;  Rowlands  v.  Rowlands,  86  L.  T. 
N.  S.  125.  Compare  People  v.  Meyer,  (N.  Y. 
Gen.  Sess.)  12  Misc.  (N.  Y.)  613. 

Nonsupport  of  Children.  —  Bo  wen  v.  State,  56 
Ohio  St.  235. 

6.  Right  of  Administration  under  Unconditional 
Statute.  —  Read  v.  Howe,  13  Iowa  50. 

7.  Statute  Requiring  Existence  of  an  Interest  in 
the  Estate. — Matter  of  Davis,  106  Cal.  453. 
See  also  Willis  v.  Jones,  42  Md.  422,  57  Md. 
362. 

Notice  of  an  Application  for  Letters.  —  The  sur- 
vivor of  a  marriage  should  be  given  notice  of 
any  application  for  letters  to  administer  the 
estate,  since  he  might  have  grounds  for  disput- 
ing the  deed  of  separation.  In  Goods  of  Meg- 
son,  80  L.  T.  N.  S.  295. 
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children  of  the  marriage,  and  the  control  over  them,  which  the  law  gives  to 
the  husband  on  account  of  his  duties  and  with  reference  to  the  public  welfare, 
cannot  be  interfered  with  by  covenants  resigning  the  custody  and  control  to 
the  wife  ;  that  such  covenants  arc  against  public  policy  and  void,  even  though 
the  agreement  to  separate  and  live  apart  be  considered  as  valid.1  In  the  cases 
thus  holding,  how  ever,  there  was  no  executed  deed,  but  specific  performance 
was  sought  of  an  executory  agreement  of  separation  ;  and  they  have  been  dis- 
tinguished on  that  ground.  The  better  rule  seems  to  be  that  such  covenants 
may  bind  both  husband  and  wife,  and  will  not  be  disturbed  unless  they  are 
detrimental  to  the  welfare  of  the  children  or  of  the  public.  In  some  jurisdic- 
tions they  have  the  sanction  of  statute.3 

V.  Agreements  for  Future  Separation  —  1.  General  Rule.  —  The  state- 
ment is  constantly  made  that  the  covenants  are  valid  if  husband  and  wife  are 
actually  living  in  a  state  of  separation  at  the  time  the  agreement  is  entered 
into,  or  execute  it  in  contemplation  of  a  separation  which,  in  fact,  takes  place 
immediately  thereafter;3  and  arrangements  dependent  upon  a  future  separa- 
tion, whether  entered  into  before  or  after  marriage,  have  been  generally  con- 
sidered and  held  as  void  in  toto,  for  the  reason  that  they  have  a  tendency  to 
bring  about  a  separation,  contrary  to  the  interests  of  society  and  the  policy  of 
the  law* 

v.  Poor,  3  Met.  (Ky.)  503,  79  Am.  Dec.  559, 
approved  Masterson  v.  Masterson,  (Ky.  1901) 
60  S.  W.  Rep.  305. 

Execution  of  Agreement  While  Parties  Are  Liv- 
ing Together. —  There  are  some  cases  which 
seem  to  consider  it  necessary  to  the  validity  of 
the  covenants  that  husband  and  wife  should 
have  actually  separated  prior  to  the  execution 
of  the  agreement.  Florentine  v.  Wilson,  Hill 
&  D.  Supp.  (N.  Y.)  303  ;  Hungerford  v.  Hunger- 
ford,  16  N.  Y.  App.  Div.  612,  affirmed  on  other 
grounds  161  N.  Y.  550:  Lawrence  v.  Lawrence, 
(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.)  503,  re- 
versing (N.  Y.  City  Ct.  Gen.  T.)  31  Misc.  (N. 
Y.)  646;  Armstrong  v.  Armstrong,  (Supm.  Ct. 
Spec.  T.)  1  N.  Y.  St.  Rep.  529;  Buckel  v.  Suss, 
(N.  Y.  Super.  Ct.  Tr.  T.)  28  Abb.  N.  Cas.  (N. 
Y.)  21  ;  Mercein  v.  People,  25  Wend.  (N.  Y.) 
64,  35  Am.  Dec.  653  ;  Baum  v.  Baum,  109  Wis. 
47.  The  New  York  cases,  however,  have  been, 
in  effect,  overruled  by  the  Court  of  Appeals, 
which  has  held  that  the  agreement  is  also  valid 
although  the  parties  are  living  together  as  hus- 
band and  wife  at  the  time  it  is  executed,  if  an 
immediate  separation  follows.  Clark  v.  Fos- 
dick,  118  N.  Y.  7,  16  Am.  St.  Rep.  736,  'af- 
firming 13  Daly  (N.  Y.)  500.  See  also  Carson 
v.  Murray,  3  Paige  (N.  Y.)  484;  Allen  v. 
Affleck,  10  Daly  (N.  Y.)  509,  64  How.  Pr.  (N. 
Y.)  380. 

4.  Future   Separation    Deeds  —  England.  — 

Durant  v.  Titley,  7  Price  577,  cited  Westmeath 
v.  Westmeath,  2  Hag.  Ecc.  i  :  Hindley  v.  West- 
meath. 6  B.'  &  C.  200,  13  E.  C.  L.  141  ;  West- 
meath v.  Westmeath,  Jac.  126;  Westmeath  v. 
Salisbury,  5  Bligh  N.  S.  339,  sub  nom.  West- 
meath v.  Westmeath,  1  Dow  &  CI.  519;  Cock  v. 
Cock,  3  Sw.  &•  Tr.  514,  I0  Jur.  N.  S.  806; 
Proctor  v,  Robinson,  35  Beav.  329  ;  Bindley  v. 
Mulloney,  L.  R.  7  Eq.  343.  See  also  St.  John 
v.  St.  John,  11  Ves.  Jr.  526;  Webster  v.  Web- 
,  ster,  4  De  G.  M.  &  G.  437,  affirmed  1  Smale  & 
G.  489  ;  Vandergucht  v.  De  Blaquiere,  5  Myl.  & 
C.  229,  3  Jur.  1 1 16  ;  Byrne  v.  Carew,  13  Ir.  Eq.  1. 

Canada.  —  McArthur  v.  Webb,  21  U.  C.  C.  P. 
358. 
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1.  Covenants  Against  Public  Policy  and  Void.  — 

Vansittart  v.  Vansittart,  2  De  G.  &  J.  249,  af- 
firming 4  Kay  &  J.  62;  Hope  v.  Hope,  22  Beav. 
351,  affirmed  3  Jur.  N.  S.  454;  Hope  v.  Hope,  8 
De  G.  M.  &  G.  731  ;  Walrond  v.  Walrond, 
Johns.  Ch.  (Eng.)  18;  People  v.  Mercein,  3  Hill 
(N.  Y.)  399,  38  Am.  Dec.  644. 

Contractual  Disability  of  Husband  and  Wife.  — 
The  invalidity  of  such  covenants  has  also  been 
placed  upon  the  ground  of  the  common-law  dis- 
ability of  husband  and  wife  to  contract  with  one 
another.  People  v.  Mercein,  3  Hill  (N.  Y.) 
399,  38  Am.  Dec.  644 ;  State  v.  Barrett,  45  N. 
H.  15.  Compare  Mercein  v.  People,  25  Wend. 
(N.  Y.)  64,  35  Am.  Dec.  653. 

2.  Covenants  Not  Invalid  Per  Se.  —  Swift  v. 
Swift,  4  De  G.  J.  &  S.  710,  modifying  and  af- 
firming 34  Beav.  266,  Knight  Bruce,  L.  J.,  dis- 
senting;  Hamilton  v.  Hector,  L.  R.  6  Ch.  701, 
L.  R.  13  Eq.  511  ;  In  rc  Besant,  11  Ch.  D.  508; 
Hart  v'  Hart,  18  Ch.  D.  670;  Hunt  v.  Hunt,  28 
Ch.  D.  606  ;  Evershed  v.  Evershed,  46  L.  T.  N. 
S.  690,  30  W.  R.  732;  Sargent  v.  Sargent,  106 
Cal.  541  ;  Masterson  v.  Masterson,  (Ky.  1898) 
46  S.  W.  Rep.  20,  (Ky.  1901)  60  S.  W.  Rep.  301  ; 
State  v.  Giroux,  19  Mont.  149;  Allen  v.  Affleck, 
10  Daly  (N.  Y.)  509,  64  How.  Pr.  (N.  Y.)  380. 
See  also  Mercein  v.  People,  25  Wend.  (N.  Y.) 
64,  35  Am.  Dec.  653,  distinguished  People  v. 
Mercein,  3  Hill  (N.  Y.)  399,  38  Am.  Dec.  644. 

Agreement  for  Future  Separation.  —  Where 
the  agreement  is  one  for  a  future  and  not  a 
present  and  immediate  separation,  it  has  been 
generally  held  void  in  toto,  on  the  ground  of 
public  policy,  including  covenants  relating  to 
the  custody  of  the  children  as  well  as  other 
covenants.  Westmeath  v.  Westmeath,  Jac.  251, 
note  a,  cited  State  v.  Libbey,  44  N.  H.  321,  82 
Am.  Dec.  223  ;  People  v.  Mercein,  8  Paige  (N. 
Y.)  47.  Compare  State  v.  Smith,  6  Me.  462,  20 
Am.  Dec.  324. 

3.  See  generally  the  cases  cited  throughout 
this  title. 

The  cases  show  that  it  is  immaterial  whether 
the  separation  has  already  taken  place  or  is  to 
take  place  immediately  after  the  deed.  Gaines 
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2.  Scope  of  Rule.  —  It  is  difficult  to  explain  why  a  present  separation  is  less 
contrary  to  public  policy  than  the  agreement  to  give  effect  to  one  at  a  future 
time,  if  rendered  necessary  by  circumstances ; 1  and,  at  all  events,  the  deed 
may  be  something  more  than  a  mere  separation  deed,  and  contain  covenants 
supported  by  other  and  lawful  considerations,  which  may  be  valid  and  enforce- 
able notwithstanding  a  provision  for  future  separation,  or  a  failure  of  the  parties 
actually  to  separate.2 

VI.  Agreements  Facilitating  Divorce.  —  An  agreement  of  separation 


Alabama.  —  See  Pearson  v.  Darrington,  32 
Ala.  227. 

Arkansas.  —  Bowers  v.  Hutchinson,  67  Ark. 
IS- 

Connecticut.  —  Boland  v.  O'Neil,  72  Conn. 
217. 

Georgia.  —  Chapman  .'.  Gray,  8  Ga.  341. 

Iowa.  —  McKee  v.  Reynolds,  26  Iowa  586, 
per  Dillon,  C.  J. 

Kansas.  —  King  v.  Mollohan,  61  Kan.  683. 

Kentucky.  —  Gaines  v.  Poor,  3  Met.  (Ky.) 
503,  79  Am.  Dec.  559 ;  Loud  v.  Loud,  4  Bush 
(Ky.)  4S3  ;  Evans  v.  Evans,  93  Ky.  510;  Master- 
son  v.  Masterson,  (Ky.  1901)  60  S.  W.  Rep.  301. 

Massachusetts.  —  Fox  v.  Davis,  113  Mass. 
255,  18  Am.  Rep.  476;  Grime  v.  Borden,  166 
Mass.  198. 

Michigan.  —  Randall  v.  Randall,  37  Mich. 
563. 

Montana.  —  Stebbins  v.  Morris,  19  Mont.  115. 

Nebraska.  —  Wilde  v.  Wilde,  37  Neb.  891  ; 
Brun  v.  Brun,  (Neb.  1902)  90  N.  W.  Rep.  860. 

New  Hampshire.  —  Foote  v.  Nickerson,  70  N. 
H.  496. 

New  Jersey.  —  Ireland  v.  Ireland,  43  N.  J. 
Eq.  311. 

Neiv  York.  —  Beach  v.  Beach,  2  Hill  (N.  Y.) 
260,  38  Am.  Dec.  584;  Galusha  v.  Galusha,  116 
N.  Y.  635,  15  Am.  St.  Rep.  453.  modifying  43 
Hun  (N.  Y.)  181  ;  Van  Order  v.  Van  Order,  8 
Hun  (N.  Y.)  315,  cited  Adams  v.  Adams,  24 
Hun  (N.  Y.)  401,  affirmed  on  other  grounds  91 
N.  Y.  381  ;  Gould  v.  Gould,  (C.  PI.  Gen.  T.)  29 
How.  Pr.  (N.  Y.)  441  ;  Dupre  v.  Rein,  (C.  PI. 
Spec.  T.)  56  How.  Pr.  (N.  Y.)  228,  7  Abb.  N. 
Cas.  (N.  Y.)  256;  France  v.  France,  (Supm.  Ct. 
Tr.  T.)  38  Misc.  (N.  Y.)  459 ;  Bucket  v.  Suss, 
(N.  Y.  Super.  Ct.  Tr.  T.)  28  Abb.  N.  Cas.  (N. 
Y.)  21  ;  Armstrong  v.  Armstrong,  (Supm.  Ct. 
Spec.  T.)  1  N.  Y.  St.  Rep.  529- 

Utah.  —  Palmer  v.  Palmer,  (Utah  1903)  72 
Pac.  Rep.  3. 

Texas.  —  Rains  v.  Wheeler,  76  Tex.  390 ; 
Caffey  v.  Caffey,  12  Tex.  Civ.  App.  616. 

Other  Settlements  of  Property  Conditional  on 
Future  Separation.  —  Cartwright  v.  Cartwright, 
3  De  G.  M.  &  G.  982  ;  Cocksedge  v.  Cocksedge, 
14  Sim.  244,  s  Hare  397;  H.  v.  W.,  3  Kay  &  J. 
382;  In  re  Moore,  39  Ch.  D.  116;  Neddo  v. 
Neddo,  56  Kan.  507.  See  also  Marlborough 
v.  Marlborough,  (1901)  1  Ch.  165,  83  L.  T.  N.  S. 
578.  Contra,  Hoarc  v.  Hoare,  2  Ridg.  P.  C. 
268. 

Where  the  future  separation  is  a  condition 
subsequent  the  gift  or  grant  is  not  avoided  by 
the  illegality  but  takes  effect  unconditionally. 
Brown  v.  Peck,  1  Eden  140;  Wren  v.  Bradley, 
2  De  G.  &  Sm.  49 ;  In  re  Moore,  39  Ch.  D.  116; 
Nicholl  v.  Jones,  36  L.  J.  Ch.  554. 

The  rule  does  not  apply  where  the  gift  is  by 
will,  and  merely  provides  for  either  contingency, 


namely,  that  of  husband  and  wife  living  together 
or  separate  at  the  moment  when  the  will  must 
take  effect,  since  it  cannot  influence  their  con- 
duct ;  and  the  gift  becomes  effective  upon  the 
death  of  the  testator  according  to  the  then  state 
of  facts.  Shewell  v.  Dwarris,  Johns.  Ch.  (Eng.) 
172;  Bedborough  v.  Bedborough,  34  Beav.  286. 

Pleading  and  Proof.  —  It  is  incumbent  upon 
the  party  seeking  to  enforce  the  provisions  of 
the  agreement  to  plead,  and  if  necessary  prove 
by  extrinsic  evidence,  that  it  was  executed  after 
husband  and  wife  had  actually  separated  or  in 
contemplation  of  a  separation  which  took  place 
immediately.  Lawrence  v.  Lawrence,  (Supm. 
Ct.  App.  T.)  32  Misc.  (N.  Y.)  503,  reversing 
(N.  Y.  City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  646; 
Armstrong  v.  Armstrong,  (Supm.  Ct.  Spec.  T.) 

I  N.  Y.  St.  Rep.  529;  Dupre  v.  Rein,  (C.  PI. 
Spec.  T.)  56  How.  Pr.  (N.  Y.)  228,  7  Abb.  N. 
Cas.  (N.  Y.)  256.  See  also  Allen  v.  Affleck,  10 
Daly  (N.  Y.)  509,  64  How.  Pr.  (N.  Y.)  380; 
Poillon  v.  Poillon,  49  N.  Y.  App.  Div.  341,  af- 
firming 29  Misc.  (N.  Y.)  666.  Baum  v.  Baum, 
109  Wis.  47.  Compare  supra,  this  title,  Prop- 
erty Stipulations  and  Provision  for  the  Wife; 
Cause  for  Separation. 

Extrinsic  Evidence  may  be  introduced  to  ex- 
plain ambiguous  recitals  in  the  deed  relating  to 
the  separation,  or  to  show  that  a  deed  which 
does  not  appear  on  its  face  to  provide  for  a 
future  separation  was,  in  fact,  executed  for  that 
purpose.  Westmeath  v.  Westmeath,  Jac.  126; 
Hindley  v.  Westmeath,  6  B.  &  C.  200,  13  E.  C. 
L.  141  ;  Buckner  v.  Ruth,  13  Rich.  L.  (S.  Car.) 
157. 

1.  Foote  v.  Nickerson,  70  N.  H.  896  ;  Jones  v. 
Waite,  5  Bing.  N.  Cas.  341,  35  E.  C.  L.  130, 
opinion  of  Lord  Denman,  C.  J. ;  Rodney  v. 
Chambers,  2  East  283,  per  Le  Blanc,  J. 

Separation  Conditioned  on  Consent  of  Trustees.  — 
In  one  case  it  was  held  that  a  provision  for  the 
separate  maintenance  of  the  wife  if  she  should 
afterwards  live  separate  and  apart  from  the  hus- 
band by  the  consent  of  the  trustees  in  the  deed, 
was  held  valid  and  enforceable  ;  but  this  deci- 
sion has  been  many  times  severely  criticised. 
Rodney  v.  Chambers,  2  East  283,  citing  Nicholls 
v.  Danvers,  2  Vern.  672,  distinguished  Cham- 
bers v.  Caulfield,  6  East  245,  cited  Jones  v. 
Waite,  5  Bing.  N.  Cas.  341,  35  E.  C.  L.  130, 
opinion  of  Lord  Denman,  C.  J. 

2.  Covenants  Held  Not  Invalidated  by  Agree- 
ment for  Prospective  Separation.  —  Byrne  v. 
Carew,  13  Ir.  Eq.  1  ;  State  v.  Smith,  6  Me.  462, 
20  Am.  Dec.  324;  Duffy  v.  White,  115  Mich. 
264;  Fisher  v.  Filbert,  6  Pa.  St.  61  ;  Biirkhold- 
er's  Appeal,  105  Pa.  St.  31,  affirming  sub  nom. 
Rutter's  Estate,  16  Phila.  (Pa.)  226,  40  Leg. 
Int.  (Pa.)  121  ;  Reamey  v.  Bayley,  (Pa.  1887) 

II  Atl.  Rep.  438.  See  also  Tillaux  v.  Tillaux, 
115  Cal.  663. 
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which  is  intended  to  promote  and  facilitate  the  dissolution  of  the  marriage, 
and  tends  in  any  degree  to  have  that  effect,  is  contrary  to  public  policy  and 
void  in  its  entirety.1 

VII.  Parol  Agreements.  —  A  parol  agreement  of  separation  may  be  valid 
in  so  far  as  its  provisions  do  not  run  counter  to  the  general  law  requiring 
certain  contracts  to  be  in  writing,  and  are  not  otherwise  objectionable  on 
ordinary  legal  or  equitable  grounds.2 

VIII.  Termination  of  Agreement  and  Covenants  —  1.  Reconciliation  of 
Husband  and  Wife.  —  Where  the  agreement  is  merely  what  it  is  called,  a  deed 
of  separation,  reconciliation  of  husband  and  wife  and  resumption  of  marital 
relations  annihilate  and  avoid  all  its  provisions,  even  though  there  is  no  express 
provision  or  subsequent  arrangement  to  that  effect.3    But  in  accordance  with 


1.  Agreement  of  Separation  Facilitating  Divorce. 

—  Goodwin  v.  Goodwin,  4  Day  (Conn.)  343 ; 
Birch  v.  Anthony,  109  Ga.  349,  77  Am.  St.  Rep. 
379;  Speck  v.  Dausman,  7  Mo.  App.  165;  Steb- 
bins  v.  Morris,  19  Mont.  115;  State  v.  Giroux, 
19  Mont.  149;  Wilde  v.  Wilde,  37  Neb.  891; 
Mansfield  v.  Mansfield,  Wright  (Ohio)  284; 
Sampson  v.  Cresson,  6  Phila.  (Pa.)  229,  14  Leg. 
Int.  (Pa.)  132;  Palmer  v.  Palmer,  (Utah  1903) 
72  Pac.  Rep.  3.  See  also  cases  in  which  the 
agreement  was  held  not  to  be  open  to  objection 
on  this  ground.  King  v.  Mollohan,  61  Kan. 
683;  Schmieding  v.  Doellner,  10  Mo.  App.  373; 
Rodenbaugh  v.  Rodenbaugh,  17  Pa.  Super.  Ct. 
619,  affirming  31  Pittsb.  (Pa.)  285,  7  Northam 
Co.  Rep.  (Pa.)  389.  See  generally  the  title 
Illegal  Contracts,  vol.  15,  pp.  956,  957. 

2.  Parol   Agreements.  —  Aldridge  v.  Aldridge, 

13  P.  D.  210,  citing  McGregor  v.  McGregor,  20 
Q.  B.  D.  529,  and  Rowley  v.  Rowley,  L.  R.  1  H. 
L.  Sc.  63;  Dutton  v.  Dutton,  30  Ind.  452,  cited 
Baum  v.  Baum,  109  Wis.  47;  Randies  v. 
Randies,  63  Ind.  93.    See  also  Carter  v.  Carter, 

14  Smed.  &  M.  (Miss.)  59;  Morehouse  v.  More- 
house, 7  Pa.  Super.  Ct.  287,  affirming  6  Pa.  Dist. 
495,  19  Pa.  Co.  Ct.  484. 

3.  Reconciliation  of  Husband  and  Wife  —  In 
General  —  England.  —  Durant  v.  Titley,  7  Price 
577;  Fletcher  v.  Fletcher,  2  Cox  Ch.  99;  St. 
John  v.  St.  John,  11  Ves.  Jr.  526;  Bateman  v. 
Ross,  1  Dow  235,  approved  Haddon  v.  Haddon, 
18  Q.  B.  D.  778;  Westmeath  v.  Salisbury,  5 
Bligh  N.  S.  339,  sub  nom.  Westmeath  v.  West- 
meath, 1  Dow.  &  CI.  519;  Ruffles  v.  Alston,  L. 
R.  19  Eq.  539;  O'Malley  v.  Blease,  20  L.  T.  N. 
S.  899,  17  W.  R.  952  ;  Westmeath  v.  Westmeath, 
2  Hag.  Ecc.  1.  See  also  Webster  v.  Webster,  4 
De  G.  M.  &  G.  437,  affirming  1  Smale  &  G.  489  ; 
Nicol  v.  Nicol,  31  Ch.  D.  524,  afKrming'30  Ch. 
D.  143. 

Georgia. —  Chapman  v.  Gray,  8  Ga.  341. 

Kentucky.  —  Kefauver  v.  Kefauver,  57  S.  W. 
Rep.  467,  22  Ky.  L.  Rep.  386. 

Michigan.  —  Knapp  v.  Knapp,  95  Mich.  474, 
distinguished  Tackaberry  v.  Tackaberry,  101 
Mich.  102. 

Mississippi.  —  Garland  v.  Garland,  50  Miss. 
694. 

Missouri.  —  Roberts  v.  Hardy,  89  Mo.  App. 
86. 

New  Hampshire.  —  Foote  v.  Nickerson,  70  N. 
H.  496. 

New  York.  —  Carson  v.  Murray,  3  Paige  (N. 
Y.)  484 ;  Shelthar  v.  Gregory,  2  Wend.  (N.  Y.) 
422;  Mercein  v.  People,  25  Wend.  (N.  Y.)  64, 
35  Am.  Dec.  653  ;  Galusha  v.  Galusha,  116  N.  Y. 


635,  15  Am.  St.  Rep.  453,  modifying  on  other 
grounds  43  Hun  (N.  Y.)  181  ;  Friedman  v.  Bier- 
man,  43  Hun  (N.  Y.)  387;  Matter  of  Smith, 
(Surrogate  Ct.)  13  Misc.  (N.  Y.)  592;  Gould  v. 
Gould,  (C.  PI.  Gen.  T.)  29  How.  Pr.  (N.  Y.) 
441.  See  also  Zimmer  v.  Settle,  124  N.  Y.  37, 
21  Am.  St.  Rep.  638. 

North  Carolina.  —  Smith  v.  King,  107  N.  Car. 
273- 

Tennessee.  —  Keys  v.  Keys,  11  Heisk.  (Tenn.) 

425- 

Division  of  Community  Property.  — James  v. 

James,  81  Tex.  373;  Batla  v.  Batla,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  664. 

Facts  Held  Insufficient  to  Prove  Reconciliation. — 
Frampton  v.  Frampton,  4  Beav.  287  ;  Rowell  v. 
Rowell,  (1900)  1  Q.  B.  9 ;  Wells  v.  Stout,  9 
Cal.  480 ;  Heyer  v.  Burger,  Hoffm.  (N.  Y.)  1  ; 
Hughes  v.  Cuming,  36  N.  Y.  App.  Div.  302, 
reversed  on  other  grounds  165  N.  Y.  91  ;  Hit- 
ner's  Appeal,  54  Pa.  St.  no. 

Reason  for  Rule.  —  The  rule  rests  upon  the 
same  ground  as  that  which  invalidates  agree- 
ments for  future  separation,  that  of  public  policy, 
which  will  not  permit  husband  and  wife  to  make 
agreements  for  themselves  to  hold  good  when- 
ever they  choose  to  live  separate.  Bateman  v. 
Ross,  1  Dow  235,  approved  Haddon  v.  Haddon, 
?8  Q.  B.  D.  778. 

Causes  of  Actions  for  Arrears. —  Where  pay- 
ments to  be  made  by  the  husband  for  the  sup- 
port and  maintenance  of  the  wife  are  in  ar- 
rears at  the  time  of  the  reconciliation,  causes  of 
action  which  have  already  accrued  therefor  are 
not  extinguished,  but  the  remedy  continues. 
Macan  v.  Macan,  70  L.  J.  K.  B.  90. 

Agreement  of  Reconciliation  Procured  by  Fraud. 
—  An  agreement,  on  the  part  of  the  husband, 
of  reconciliation  with  the  wife  and  to  live  with 
her  again,  which  is  a  mere  fraudulent  contriv- 
ance by  him  to  obtain  from  the  trustee,  and 
have  canceled,  the  contract  of  separation  and 
notes  given  to. make  provision  for  the  wife,  on 
obtaining  which  he  refuses  to  live  with  her,  will 
be  relieved  against  in  equity.  Marlow  v.  Mar- 
low,  77  111.  633. 

Agreement  Continuing  Provision  for  Wife.  — 
The  effect  of  reconciliation  upon  the  provision 
made  for  the  support  of  the  wife  is  avoided  by 
the  husband's  binding  himself  to  continue  it,  in 
consideration  of  his  wife's  returning  to  him. 
Webster  v.  Webster,  1  Smale  &  G.  489,  17  Jur. 
315,  affirmed  4  De  G.  M.  &  G.  437. 

Executed  Property  Arrangements.  —  Resump- 
tion of  cohabitation  avoids  the  contract,  at 
least  as  to  parts  remaining  executory.  Sargent 
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the  well-established  doctrine  which  construes  the  covenants  relating  to  property 
and  making  provision  for  the  wife  as  independent  arrangements,  disconnected 
from  the  agreement  to  separate  and  live  apart,  the  former  may  be  continued 
by  their  terms  beyond  the  period  of  separation  and  remain  effective  notwith- 
standing the  reconciliation  of  the  parties.1 

2.  Express  and  Implied  Conditions.  —  Again,  the  law  will  not  imply  a  termi- 
nation of  covenants  relating  to  property  or  making  provision  for  the  wife,  from 
the  misconduct  of  the  party  benefited,  a  decree  dissolving  the  marriage  or 
judicially  separating  the  parties  for  such  misconduct,  or  any  other  like  matter ; 
but  they  will  be  avoided  or.  extinguished  only  by  reconciliation,  the  happening 
of  contingencies  which  the  deed  expressly  provides  shall  have  that  effect,  or 
by  subsequent  agreement.8 


v.  Sargent,  106  Cal.  541,  approved  Matter  of 
Jones,  118  Cal.  499,  62  Am.  St.  Rep.  251. 

Where  the  husband  makes  no  claim  upon  the 
wife  for  a  sum  of  money  received  by  her  under 
the  deed,  either  before  his  death  or  in  his  will, 
it  will  be  treated  as  a  voluntary  gift  and  as  con- 
stituting no  claim  against  her  by  reason  of  the 
deed  being  avoided  by  the  subsequent  reconcilia- 
tion and  living  together  of  the  parties.  Knapp 
v.  Knapp,  95  Mich.  174,  approved  Roberts  v. 
Hardy,  89  Mo.  App.  86.  See  also  Keys  v.  Keys, 
11  fltifk.  (Tenn.)  425. 

1.  Instances  of  Arrangements  Not  Affected  by 
Reconciliation  —  England.  —  Gawden  v.  Draper, 
2  Vent.  217;  Randle  v.  Gould,  8  El.  &  Bl.  457, 
92  E.  C.  L.  457  ;  Wilson  v.  Mushett,  3  B.  &  Ad. 
743,  23  E.  C.  L.  175  ;  Crouch  v.  Waller,  4  De  G. 
&  J.  302;  Ruffles  v.  Alston,  L.  R.  19  Eq.  539; 
Hulme  v.  Chitty,  10  Jur.  323;  Negus  v.  Forster, 
46  L.  T.  N.  S.  675,  30  W.  R.  671;  Byrne  v. 
Carew,  13  Ir.  Eq.  1. 

Canada.  —  McArthur  v.  Webb,  21  U.  C.  C.  P. 
358,  explaining  McArthur  v.  Webb,  13  Grant 
Ch.  (U.  C.)  303. 

United  States.  —  Walker  v.  Walker,  9  Wall. 
(U.  S.)  743,  affirming  3  Cliff.  (U.  S.)  155,  29 
Fed.  Cas.  No.  17,065;  Daniels  v.  Benedict,  (C. 
C.  A.)  97  Fed.  Rep.  367. 

California.  —  Harris  v.  Harris,  136  Cal.  379. 

New  York.  —  Smith  v.  Terry,  38  N.  Y.  App. 
Div.  394,  reversing  24  Misc.  (N.  Y.)  228,  af- 
firmed without  opinion  166  N.  Y.  632. 

North  Carolina.  —  Huntly  v.  Huntly,  6  Ired. 
Eq.  (41  N.  Car.)  514. 

See  also  Hollenbeck  v.  Pixley,  3  Gray  (Mass.) 
521. 

Illegal  Cohabitation.  —  A  provision  for  the 
woman  made  in  a  deed  of  separation  entered 
into  between  parties  unlawfully  living  together 
as  husband  and  wife,  is  not  terminated  by  their 
reconciliation  and  living  together  again,  al- 
though the  deed  expressly  so  provides ;  since 
the  resumption  of  their  former  relations  is 
contra  bonos  mores  and  illegal.  In  re  Abdy, 
(1895)  1  Ch.  455,  citing  Ex  p.  Naden,  L.  R.  9 
Ch.  670. 

Separate  Maintenance  Without  Apparent  Sepa- 
ration. —  A  deed  whereby  the  husband  makes 
provision  for  the  wife  to  keep  up  a  separate  es- 
tablishment for  herself  and  children,  the  hus- 
band to  be  permitted  to  reside  in  the  house  and 
partake  of  the  benefit  of  the  establishment  so 
long  as  he  shall  conform  to  the  spirit  and  inten- 
tion of  the  deed,  is  not  void  because  amounting 
to  a  reconciliation  or  to  a  deed  for  future  sepa- 
ration ;  but  a  valid  arrangement  which  equity  will 


enforce.  Jodrell  v.  Jodrell,  9  Beav.  45.  Com- 
pare Westmeath  v.  Westmeath,  1  Dow  &  CI. 
519,  sub  nom.  Westmeath  v.  Salisbury,  5  Bligh 
N.  S.  339 ;  Hindley  v.  Westmeath,  6  B.  &  C. 
200,  13  E.  C.  L.  141.  See  also  Roberts  v. 
Hardy,  89  Mo.  App.  86  ;  Demarest  v.  Terhune, 
62  N.  J.  Eq.  663  ;  Zimmer  v.  Settle,  124  N.  Y. 
37,  21  Am.  St.  Rep.  638. 

2.  Adultery  of  Wife.  —  Jee  v.  Thurlow,  2  B.  & 
C  547,  9  E.  C.  L.  174;  Baynon  v.  Batley,  8 
Bing.  256,  21  E.  C.  L.  295  ;  Evans  v.  Carring- 
ton,  2  De  G.  F.  &  J.  481  ;  Fearon  v.  Aylesford, 
14  Q.  B.  D.  792,  affirming  12  Q.  B.  D.  539; 
Sweet  v.  Sweet,  (1895)  1  Q.  B.  12;  Wasteneys 
v.  Wasteneys,  (1900)  A.  C.  446  ;  Dixon  v.  Dixon, 
23  N.  J.  Eq.  316,  24  N.  J.  Eq.  133;  Forrest  v. 
Forrest,  3  Bosw.  (N.  Y.)  692,  9  Abb.  Pr.  (N. 
Y.)  304.  See  also  Seagrave  v.  Seagrave,  13 
Ves.  Jr.  439  ;  Schooley  v.  Goodman,  1  Bing.  349, 

8  E.  C.  L.  543  ;  Haworth  v.  Bostock,  4  Y.  &  C. 
Exch.  1. 

Decree  of  Divorce  or  Judicial   Separation  — 

England.  —  Jee  v.  Thurlow,  2  B.  &  C.  547,  9 
E.  C.  L.  174 ;  Goslin  v.  Clark,  12  C.  B.  N.  S.  681, 
104  E.  C.  L.  681  ;  Charlesworth  v.  Holt,  L.  R. 

9  Exch.  38;  Grant  v.  Budd,  30  L.  T.  N.  S.  319, 
22  W.  R.  544 ;  Cood  v.  Cood,  1  Curt.  Ecc. 
755- 

Colorado.  —  Jones  v.  Jones,  1  Colo.  App.  28. 

Maine.  —  Carey  v.  Mackey,  82  Me.  516,  17 
Am.  St.  Rep.  500. 

Maryland.  —  Kremelberg  v.  Kremelberg,  52 
Md.  553. 

New  York.  —  Florentine  v.  Wilson,  Hill  & 
D.  Supp.  (N.  Y.)  303  ;  Wright  v.  Miller,  1 
Sandf.  Ch.  (N.  Y.)  103;  Carpenter  v.  Osborn, 
102  N.  Y.  552;  Galusha  v.  Galusha,  116  N.  Y. 
635,  15  Am.  St.  Rep.  453,  modifying  43  Hun 
(N.  Y.)  181  ;  Clark  v.  Fosdick,  118  N.  Y.  7,  16 
Am.  St.  Rep.  736,  affirming  13  Daly  (N.  Y.) 
500  ;  Crawford  v.  Winston,  34  N.  Y.  App.  Div. 
457 ;  Lawrence  v.  Lawrence,  (Supm.  Ct.  App. 
T.)  32  Misc.  (N.  Y.)  503,  reversing  (N.  Y. 
City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  646;  Cham- 
berlain v.  Cuming,  (Brooklyn  City  Ct.  Gen.  T.) 
8  N.  Y.  Supp.  851.  See  also  Taylor  v.  Taylor, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  312. 
Compare  Charrand  v.  Charrand,  1  N.  Y.  Leg. 
Obs.  134. 

Pennsylvania.  —  Blaker  v.  Cooper,  7  S.  &  R. 
(Pa.)  500,  approved  McGrath  v.  Pennsylvania 
Co.,  8  Phila.  (Pa.)  113;  Andrus  v.  Randon,  34 
Tex.  536. 

See  also  Winn  v.  Sanford,  148  Mass.  39. 
Death  of  Husband.  — Coates  v.  Coates,  (1898) 
1  Ir.  258,  citing  Clough  v.  Lambert,  10  Sim. 
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IX.  Rescission  and  Cancellation  of  Agreement  —  1.  In  General.  —  A 

separation  agreement  procured  by  fraud  or  duress  or  voidable  upon  other 
equitable  grounds  is  subject  to  rescission  and  cancellation  in  equity  the  same 
as  any  other  contract.1  Where  the  agreement  is  executed  directly  between 
husband  and  wife  it  is  also  subject  to  the  rules  which  control  the  contracts  of 
persons  occupying  confidential  relations,  and  is  not  binding  upon  the  wife 
unless  it  is  just  and  equitable  in  view  of  all  the  circumstances  existing  at  the 
time  when  it  was  executed.3 

2.  Pleading  and  Proof.  —  It  has  been  held  that  where  the  wife  is  subject  to 
the  disabilities  of  the  common  law,  it  is  incumbent  upon  the  husband  to  plead 
and,  if  necessary,  prove  by  evidence  aliunde  the  equity  and  justice  of  the 


174;  Elmendorf  v.  Whitney,  153  Pa.  St.  460; 
Andrus  v.  Randon,  34  Tex.  536.  See  also 
Trevalion  v.  Anderton,  76  L.  T.  N.  S.  642; 
Stratton  v.  Stratton,  73  Me.  481.  Otherwise 
of  a  provision  for  the  wife  "  for  her  support," 
without  specification  as  to  the  time  for  which 
it  is  to  continue.  Patton  v.  Patton,  2  Penny. 
(Pa.)  394- 

Election  by  Wife  Between  Provisions  Made  by 
Deed  of  Separation  and  by  Will.  —  Atkinson  v. 
Littlewood,  L.  R.  18  Eq.  595  ;  Coates  v.  Coates, 
(1898)  1  Ir.  258;  Carscallen  v.  Wallbridge,  32 
Ont.  114.  See  also  Magee  v.  Magee,  67  Barb. 
(N.  Y.)  487. 

Death  of  Wife.  —  An  annuity  granted  by  the 
husband  to  the  wife  to  be  enjoyed  by  her  or 
disposed  of  for  the  maintenance  of  herself  and 
her  daughters  "  or  otherwise  as  if  she  were  a 
feme  sole  "  is  held  by  her  for  her  sole  and 
separate  use ;  and  the  right  to  recover  arrears 
due  at  her  death  does  not  depend  on  the  ex- 
istence of  debts  outstanding  against  her,  as 
in  the  case  of  arrears  of  alimony  or  pin 
money.  Holbrook  v.  Comstock,  16  Gray  (Mass.) 
109. 

Offer  to  Resume  Marital  Relations.  —  Seeling 
?'.  Crawley,  2  Vern.  386  ;  Guth  v.  Guth,  3  Bro. 
C.  C.  615  ;  Sargent  v.  Sargent,  106  Cal.  541  ; 
Buttlar  v.  Buttlar,  57  N.  J.  Eq.  645,  73  Am.  St. 
Rep.  648;  Calkins  v.  Long,  22  Barb.  (N.  Y.) 
97;  Allen  v.  Affleck,  10  Daly  (N.  Y.)  509,  64 
How.  Pr.  (N.  Y.)  380 ;  Mann  v.  Hulbert,  38 
Hun  (N.  Y.)  27.  See  also  Galusha  v.  Galusha, 
ti6  N.  Y.  635,  15  Am.  St.  Rep.  453,  modifying 
43  Hun  (N.  Y.)  181.  Otherwise  where  the 
separation  is  only  temporary  and  not  intended 
to  be  permanent.  Head  v.  Head,  3  Atk.  547,  1 
Ves.  17. 

Miscellaneous     Covenants     Construed.  —  De 

Crespigny  v.  De  Crespigny,  9  Exch.  192 ;  Mar- 
low  v.  Marlow,  77  111.  633  ;  Atherton  v.  Ather- 
ton,  155  N.  Y.  129,  63  Am.  St.  Rep.  650,  affirm- 
ing 82  Hun  (N.  Y.)  179.  Under  a  covenant  in 
articles  of  separation  whereby  the  husband 
agrees  to  pay  an  annuity  during  the  natural 
life  of  his  wife  for  the  use  of  the  wife  and 
minor  daughter,  the  amount  of  the  annuity  is 
not  reduced  by  the  fact  that  the  daughter  is  no 
longer  a  charge  upon  the  wife.  Biery  v. 
Steckel,  194  Pa.  St.  445,  19  Pa.  Super.  Ct.  396. 
See  also  Bloom  v.  Bloom,  8  Pa.  Dist.  563,  22 
Pa.  Co.  Ct.  433.  5  Lack.  Leg.  N.  (Pa.)  267. 

Bankruptcy  Proceedings  Against  Husband.  — 
Under  the  very  wide  words  of  section  31  of  the 
English  Bankruptcy  Act  of  1869,  the  value  of 
an  annuity  granted  the  wife  by  deed  of  separa- 


tion is  capable  of  being  ascertained  and  estab- 
lished as  a  claim  against  the  estate,  even  though 
the  time  of  its  duration  is  uncertain  under  the 
terms  of  the  deed.  Ex  p.  Neal,  14  Ch.  D.  579. 
See  also  Ex  p.  Naden,  L.  R.  9  Ch.  670  ;  In  re 
Abdy,  (1895)  1  Ch.  455.  Contra  under  the 
earlier  acts.  Parker  v.  Ince,  4  H.  &  N.  53 ; 
Mudge  v.  Rowan,  L.  R.  3  Exch.  85. 

1.  Rescission  and  Cancellation  —  In  General. 
Raynes  v.  Lewes,  Nelson  88  ;  Lambert  v.  Lam- 
bert. 2  Bro.  P.  C.  (Toml.  ed.)  18;  Fletcher  v. 
Fletcher,  2  Cox  Ch.  99  ;  Westmeath  v.  Westmeath 
Jac.  126,  1  Dow  &  CI.  519,  sub  nom.  Westmeath 
v.  Salisbury,  5  Bligh  N.  S.  339 ;  Evans  v.  Ed- 
monds, 13  C.  B.  777,  76  E.  C.  L.  777;  Evans  v. 
Carrington,  2  De  G.  F.  &  J.  481  ;  Willetts  v. 
Willetts,  104  111.  122;  Galusha  v.  Galusha,  138 
N.  Y.  272,  116  N.  Y.  635,  15  Am.  St.  Rep.  453, 
modifying  43  Hun  (i\.  Y.)  181;  Bueter  v. 
Bueter,  1  S.  Dak.  94.  See  also  cases  in  which 
the  facts  were  held  insufficient  to  warrant  re- 
lief, Kendall  v.  Webster,  1  H.  &  C.  440;  Holi- 
han  v .  Holihan,  79  N.  Y.  App.  Div.  475  ;  Frank's 
Estate,  195  Pa.  St.  26,  affirming  8  Pa.  Dist.  86; 
Borckman's  Appeal,  (Pa.  1886)  3  Cent.  Rep. 
546. 

Restoration   or   Tender  of  Amount  Received 

under  Contract. —  The  rule  which  requires  a 
party  seeking  to  rescind  a  contract  to  restore 
or  offer  to  restore  the  fruits  of  it,  before 
rescission  will  be  decreed,  does  not  require  the 
wife  to  restore  money  or  property  which  she 
has  expended  for  support  and  maintenance. 
Galusha  v.  Galusha,  138  N.  Y.  272;  Hungerford 
v.  Hungerford,  161  N.  Y.  550.  affirmed  16  N.  Y. 
App.  Div.  612.  distinguishing  Tallinger  -'.  Man- 
deville,  113  N.  Y.  427,  which  affirmed  48  Hun 
(N.  Y.)  152.  See  also  Garver  v.  Miller,  16 
Ohio  St.  528. 

Parties  to  Suit  Where  Agreement  Is  Made  with 
Trustee.  —  Galusha  v.  Galusha,  138  N.  Y.  272, 

116  N.  Y.  635,  15  Am.  St.  Rep.  453,  modifying 
43  Hun  (N.  Y.)  181  ;  Chamberlain  v.  Cuming, 
65  N.  Y.  App.-  Div.  474,  (Supm.  Ct.  App.  T.) 
37  Misc.  (N.  Y.)  815. 

2.  Agreement  Not  Binding  upon  Wife  Unless 
Equitable  and  Just.  —  Matter  of  Noah,  73  Cal. 
583,  2  Am.  St.  Rep.  829,  88  Cal.  468;  Daniels 
v.  Daniels,  9  Colo.  133;  Hendricks  v.  Isaacs, 

117  N.  Y.  411,  15  Am.  St.  Rep.  524,  reversing 
52  Hun  (N.  Y.)  100,  46  Hun  (N.  Y.)  239; 
Hungerford  v.  Hungerford,  161  N.  Y.  550, 
affirming  16  N.  Y.  App.  Div.  612;  France  v. 
France,  (Supm.  Ct.  Tr.  T.)  38  Misc.  (N.  Y.) 
459:  Proetzel  v.  Schroeder,  83  Tex.  684; 
Switzer  v.  Switzer,  26  Gratt.  (Va.)  574. 
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agreement.  Where,  however,  the  doctrine  of  coverture  has  been  abrogated, 
the  contract  is  prima  facie  valid.1 

X.  Incidental  Effects  of  Agreement  —  1.  In  General.  —  The  agreement 
to  separate  and  live  apart,  carried  into  effect  by  husband  and  wife,  will,  under 
some  circumstances,  alter  or  affect  rights  and  obligations  arising  out  of  the 
marital  relation,  whether  it  be  considered  valid  or  invalid  as  a  contractual 
arrangement.2 

2.  In  Matrimonial  Causes.  —  Thus,  in  the  absence  of  fraud  in  obtaining  the 
consent  of  the  other  party,  desertion  cannot  be  predicated  by  either  husband 
or  wife  as  a  ground  for  divorce,  judicial  separation,  or  separate  maintenance, 
while  they  are  living  apart  under  such  an  agreement,3  except  in  jurisdictions 


1.  Pleading  and  Proof.  —  Daniels  v.  Benedict, 
(C.  C.  A.)  97  Fed.  Rep.  367;  Bowers  v.  Hutch- 
inson, 67  Ark.  15;  Daniels  v.  Daniels,  9  Colo. 
133;  Parsons  v.  Parsons,  62  S.  W.  Rep.  719, 
23  Ky.  L.  Rep.  223  ;  Ireland  v.  Ireland,  43  N.  J. 
Eq.  311,  distinguished  Demarest  v.  Terhune,  62 
N.  J.  Eq.  663;  Hungerford  v.  Hungerford,  16 
N.  Y.  App.  Div.  612,  affirmed  on  other  grounds 
161  N.  Y.  550;  Minor  v.  Parker,  65  N.  Y.  App. 
Div.  120;  Lawrence  v.  Lawrence,  (Supm.  Ct. 
App.  T.)  32  Misc.  (N.  Y.)  503,  reversing  (N. 
Y.  City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  646; 
Garver  v.  Miller,  16  Ohio  St.  528. 

2.  Agreement  as  Evidence  in  the  Divorce  Courts. 
—  Barker  v.  Barker,  2  Add.  Ecc.  285  ;  West- 
meath  v.  Westmeath,  2  Hag.  Ecc.  1  ;  Mortimer 
v.  Mortimer,  2  Hag.  Cons.  310;  Matthews  v. 
Matthews,  1  Sw.  &  Tr.  499,  affirmed  3  Sw.  & 
Tr.  161  ;  Thomas  v.  Thomas,  2  Sw.  &  Tr.  113; 
Anquez  v.  Anquez,  L.  R.  1  P.  &  D.  176;  Will- 
iams v.  Williams,  L.  R.  1  P.  &  D.  178;  Besant 
v.  Wood,  12  Ch.  D.  605  ;  J.  G.  v.  H.  G.,  33  Md. 
401,  3  Am.  Rep.  183;  Kremelberg  v.  Kremel- 
berg,  52  Md.  553;  Fosdick  v.  Fosdick,  15  R.  I. 
j  30;  Squires  v.  Squires,  53  Vt.  208,  38  Am. 
Rep.  668.  See  also  Cood  v.  Cood,  1  Curt.  Ecc. 
755 ;  Hooper  v.  Hooper,  1  Sw.  &  Tr.  602, 
affirmed  3  Sw.  &  Tr.  251. 

Agreement  as  Evidence  of  Property  Rights.  — 
Emery  v.  Neighbour,  7  N.  J.  L.  142,  11  Am. 
Dec.  541,  cited  in  Barbour  v.  Barbour,  49  N.  J. 
Eq.  429,  which  was  reversed  on  other  grounds 
51  N.  J.  Eq.  267.  See  also  Almond  v.  Almond, 
4  Rand.  (Va.)  662,  15  Am.  Dec.  781.  Compare 
House  v.  Harden,  52  Miss.  874. 

Effect  of  Separation  Agreement  on  Right  to 
Family  Allowances  or  Exemptions  in  Deceased 
Husband's  Estate.  —  Hollenbeck  v.  Pixley,  3 
Gray  (Mass.)  521  ;  Speidel's  Appeal,  107  Pa. 
St.  18;  Henkel's  Estate,  13  Pa.  Super.  Ct.  337; 
Niblock's  Estate,  27  Pa.  Co.  Ct.  193,  18  Montg. 
Co.  Rep.  (Pa.)  26;  Linares  v.  Linares,  93  Tex. 
84,  affirming  on  other  grounds  (Tex.  Civ.  App. 
1899)  5 1  S.  W.  Rep.  510;  In  re  Park,  25  Utah 
161. 

The  fact  that  under  the  agreement  the  wife 
had  the  custody  of  the  children,  whom  she  un- 
dertook to  support  and  maintain  at  her  own 
expense,  does  not  affect  their  right  to  the 
statutory  exemption,  they  not  being  parties  to 
the  agreement.  Henkel's  Estate,  13  Pa.  Super. 
Ct.  337. 

Desertion  by  the  Husband  as  a  Bar  to  His  Rights 
in  Estate  of  Deceased  Wife.  —  A  statute  which 
excludes  the  husband  from  any  interest  in  the 
estate  of  his  deceased  wife  where  he  had  will- 
ingly abandoned  her  for  a  term  of  three  years 


next  preceding  her  death  has  no  application 
where  husband  and  wife  are  living  apart  under 
a  separation  agreement.  There  is  no  desertion 
in  such  a  case.  Foote  v.  Nickerson,  70  N.  H. 
496. 

3.  In  Matrimonial  Causes  — ■  England.  — 
Crabb  v.  Crabb,  L.  R.  1  P.  &  D.  601;  Buck- 
master  v.  Buckmaster,  L.  R.  1  P.  &  D.  713; 
Parkinson  v.  Parkinson,  L.  R.  2  P.  &  D.  25,  27, 
distinguishing  Nott  v.  Nott,  L.  R.  1  P.  &  D. 
251  ;  Piper  v.  Piper,  (1902)  P.  198,  distinguish- 
ing Dagg  v.  Dagg,  7  P.  D.  17;  Pape  v.  Pape, 
20  Q.  B.  D.  76;  Reg.  v.  Leresche,  (1891)  2  Q. 
B.  418,  17  Cox  C.  C.  384,  citing  Fitzgerald  v. 
Fitzgerald,  L.  R.  1  P.  &  D.  694,  distinguished 
Chudley  v.  Chudley,  17  Cox  C.  C.  697,  which 
affirmed  69  L.  T.  N.  S.  617. 

Calif ornia.  —  Greer  v.  Greer,  135  Cal.  121. 
Iowa.  —  Farber  v.  Farber,  64  Iowa  362. 
Kentucky. — •  Masterson   v.    Masterson,  (Ky. 
1898)  46  S.  W.  Rep.  20. 

Maryland.  —  Brown  v.  Brown,  5  Gill  (Md.) 
249,  2  Md.  Ch.  317. 

Massachusetts.  —  Franklin  v.  Franklin,  154 
Mass.  515,  26  Am.  St.  Rep.  266. 

Michigan.  —  Cooper  v.  Cooper,  17  Mich.  205, 
97  Am.  Dec.  182. 

Missouri.  —  Stokes  v.  Stokes,  1  Mo.  320. 
New  Jersey.. —  Moores  v.  Moores,  16  N.  J. 
Eq.  275 ;  Crickler  v.   Crickler,   58   N.   J.  Eq. 
427. 

New  York.  —  Desbrough  v.  Desbrough,  29 
Hun  (N.  Y.)  592;  Haskell  v.  Osborn,  33  N.  Y. 
App.  Div.  126. 

Pennsylvania.  —  Butler  v.  Butler,  1  Pars.  Eq. 
Cas.  (Pa.)  329  ;  Dillinger's  Appeal,  35  Pa.  St. 
357 ;  Bloom  v.  Bloom,  8  Pa.  Dist.  563,  22  Pa. 
Co.  Ct.  433,  5  Lack.  Leg.  N.  (Pa.)  267;  Craw- 
ford v.  Crawford,  25  Pa.  Co.  Ct.  289  ;  Mondean 
v.  Mondean,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  364; 
Alleman  v.  Alleman,  2  Dauphin  Co.  Rep.  (Pa.) 
209;  Herr  v.  Herr,  17  Lane.  L.  Rev.  209.  See 
also  Middleton  v.  Middleton,  187  Pa.  St.  612, 
43  W.  N.  C.  (Pa.)  33- 

Consent  Necessary.  —  Where  the  separation 
and  living  apart  are  not  by  consent,  but  against 
the  will  of  one  of  the  parties,  the  mere  fact 
that  arrangements  relating  to  property  or  for 
the  support  and  maintenance  of  the  wife  have 
been  entered  into  between  husband  and  wife 
does  not  operate  as  an  agreement  to  live  sepa- 
rate ;  and  the  injured  party  is  not  estopped  from 
relying  on  the  desertion.  Yentman  7'.  Yeatman, 
L.  R.  1  P.  &  D.  489;  Nichols  v.  Nichols,  11  S. 
W.  Rep.  286,  10  Ky.  L.  Rep.  930;  Magrath  v. 
Magrath,  103  Mass.  577,  4  Am.  Rep.  579;  Clear- 
man  v.  Clearman,  (Supm.  Ct.  Spec.  T.)  15  Civ. 
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where  voluntary  separation  for  a  period  of  years  is  made  by  statute  a  cause 
for  divorce.1 

3.  In  Actions  for  Enticing,  Criminal  Conversation,  and  the  Like.  —  The  state- 
ments of  the  courts  do  not  harmonize  on  the  effect  of  the  separation  and 
living  apart  of  husband  and  wife  by  agreement  on  actions  by  one  of  them 
against  third  persons  to  recover  damages  for  the  enticing  away  or  harboring 
of  the  other  or  for  criminal  conversation.  The  true  rule  seems  to  be  that  the 
action  will  lie  if  the  separation  was  caused  by  the  wrongful  acts  of  the  persons 
sued  ;  but  that  where  the  acts  complained  of  occur  after  a  separation  for  other 
reasons  the  agreement  constitutes  a  bar,  or  at  least  goes  in  mitigation  of  the 
damages.2 

4.  On  Domicil  of  Wife.  — ■  It  is  a  general  rule  or  fiction  of  the  law,  subject, 
however,  to  various  exceptions,  that  during  coverture  the  domicil  of  the  hus- 
band is  also  that  of  the  wife,  regardless  of  her  actual  place  of  residence.  This 
doctrine  has  been  applied  to  cases  in  which  husband  and  wife  were  living 
apart  under  a  deed  of  separation,  and  although  the  husband  had  expressly 
agreed  to  allow  his  wife  to  reside  in  such  place  or  places  as  she  should  think 
proper.  On  the  other  hand,  the  contrary  view  has  been  taken  under  similar 
circumstances.3 

5.  On  Status  of  Wife  as  a  Feme  Sole.  —  Although  at  one  time  it  was  thought 

to  be  otherwise,  it  is  now  well  settled  that  a  wife  living  apart  from  her  hus- 
band under  a  deed  of  separation  continues  subject  to  the  disabilities  of  cover- 
ture and  cannot  contract,  sue,  or  be  sued  as  a  feme  sole,  unless  other  circum- 
stances exist  which  bring  her  within  established  exceptions  to  the  doctrine  of 
coverture.4 


Pro.  (N.  Y.)  313  ;  Ogilvie  v.  Ogilvie,  37  Oregon 
171. 

Agreement  Not  Acted  Upon.  —  Where,  al- 
though a  deed  of  separation  has  been  executed, 
it  is  never  acted  upon,  and  the  husband  some 
time  thereafter  separates  from  his  wife  against 
her  will,  he  is  guilty  of  desertion.  Cock  v. 
Cock,  3  Sw.  &  Tr.  514,  10  Jur.  N.  S.  806. 

Offer  to  Resume  Marital  Relations.  —  In  juris- 
dictions where  the  agreement  to  separate  and 
live  apart  has  no  standing  in  law,  the  assent  or 
acquiescence  is  revocable  ;  and  upon  the  refusal 
by  one  of  the  parties  of  a  bona  fide  offer  to 
resume  marital  relations,  he  or  she  thenceforth 
assumes  the  position  of  a  party  quitting  co- 
habitation on  his  or  her  motion.  Moores  v. 
Moores,  16  N.  J.  Eq.  275  ;  Crickler  v.  Crickler, 
58  N.  J.  Eq.  427  ;  Butler  v.  Butler,  1  Pars.  Eq. 
Cas.  (Pa.)  329;  Gilbert  v.  Gilbert,  (C.  PI.  Eq. 
T.)  5  Misc.  (N.  Y.)  555.  See  also  Costill  v. 
Costill,  47  N.  J.  Eq.  349. 

In  California .  where  agreements  of  separa- 
tion are  authorized  by  statute,  such  termination 
for  purposes  of  divorce  is  expressly  provided 
by  section  101  of  the  statute  relating  to  the 
dissolution  of  marriage.  Sargent  v.  Sargent, 
106  Cal.  541. 

Res  Judicata. —  Where  a  decree  of  divorce  is 
entered  under  such  circumstances,  it  is  binding 
and  conclusive  upon  the  parties  in  collateral 
actions  or  proceedings  under  the  doctrine  of 
res  judicata,  although  erroneous.  Masterson  v. 
Masterson,  (Ky.  1898)  46  S.  W.  Rep.  20. 

1.  See  the  title  Divorce,  vol.  9,  p.  781. 

2.  Enticing  Away  or  Harboring  Husband  or 
Wife  —  Criminal  Conversation,  —  Bartelot  v. 
Hawker,  Peake  N.  P.  (ed.  1795)  7;  Hodges  v. 
Windham,  Peake  N.  P.  (ed.  1795)  39;  Weedon 
v.  Timbrell,  5  T.  R.  357,   1   Esp.   16,  distin- 


guislicd  Chambers  v.  Caulfield,  6  East  245,  cited 
in  Harvey  v.  Watson,  7  M.  &  G.  644,  49  E.  C.  L. 
644 ;  Lewis  v.  Ponsford,  8  C.  &  P.  687,  34  E.  C. 
L.  584 ;  Warrender  v.  Warrender,  2  CI.  &  F. 
488;  Izard  v.  Izard,  14  P.  D.  45;  Patterson  v. 
McGregor,  28  U.  C.  Q.  B.  280,  Wilson,  J.,  dis- 
senting; Ash  v.  Prunier,  (C.  C.  A.)  105  Fed. 
Rep.  722;  Barbee  v.  Armstead,  10  Ired.  L.  (32 
N.  Car.)  530,  51  Am.  Dec.  404;  Fry  v.  Derstler, 
2  Yeates  (Pa.)  278.  See  the  titles  Abduction, 
vol.  i,  p.  164;  Criminal  Conversation,  vol.  8, 
p.  263.  Compare  Metcalf  v.  Tiffany,  106  Mich. 
504,  McGrath,  C.  J.,  dissenting ;  Buckel  v.  Suss, 
(N.  Y.  Super.  Ct.  Tr.  T.)  28  Abb.  N.  Cas.  (N. 
Y.)  21. 

3.  Domicil  of  Wife. —  Warrender  v.  Warrender, 

2  CI.  &  F.  488  ;  Hood  v.  Hood,  11  Allen  (Mass.) 
196,  87  Am.  Dec.  709.  See  also  Dolphin  v. 
Robins,  7  H.  L.  Cas.  390 ;  Re  Daly,  25  Beav. 
456;  Greene  v.  Greene,  11  Pick.  (Mass.)  410; 
Comerford  v.  Coulter,  82  Mo.  App.  362 ;  Mc- 
Clellan  v.  Carroll,  (Tenn.  Ch.  1897)  42  S.  W. 
Rep.  185.  Contra,  Tovey  v.  Lindsay,  1  Dow  124; 
Matter  of  Florance,  54  Hun  (N.  Y.)  328,  ap- 
peal dismissed  without  opinion  119  N.  Y.  661; 
People  v.  Meyer,  (N.  Y.  Gen.  Sess.)  12  Misc. 
(N.  Y.)  613.  See  generally  the  title  Domicil, 
vol.  10,  p.  32  et  seq. 

4.  Deed  of  Separation  Does  Not  Effect  Removal 
of  Disabilities  of  Coverture.  —  Clayton  v.  Adams. 
6  T.  R.  604 ;  Marshall  v.  Rutton,  8  T.  R.  545  ; 
Stuart  v.  Kirkwall,  3  Madd.  387 ;  St.  John  v. 
St.  John,  11  Ves.  Jr.  526;  Compton  v.  Collinson, 
2  Bro.  C.  C.  377,  note  a;  Whitlow  v.  Dilworth, 
2  Smale  &  G.  35,  18  Jur.  445;  Parker  v.  Lam- 
bert, 31  Ala.  89  ;  Gregory  v.  Paul,  15  Mass.  31  ; 
Dean  v.  Richmond,  5  Pick.  (Mass.)  461  ;  Rose 
v.  Bates.  12  Mo.  32;  Edgar  v.  Baca,  1  N.  Mex. 
613;  Robinson  v.  Reynolds,  1  Aik.  (Vt.)  175, 
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SEPTICEMIA.  —  See  note  I. 

SEPULCHRE.  —  See  the  titles  Cemeteries,  vol.  5,  p.  781;  Dead  Body, 
vol.  8,  p.  834. 

SEPULTURE.  —  See  the  titles  CEMETERIES,  vol.  5,  p.  781;  Dead  Body, 
vol.  8,  p.  834. 

SEQUESTER  —  SEQUESTRATION.  (See  also  the  title  SEQUESTRATION, 
19  ENCYC.  OF  Pl.  AND  PR.  540.)  —  To  sequester  means  to  seize  or  take  pos- 
session of  the  property  belonging  to  another  and  hold  it  until  the  profits  have 
paid  the  demand  for  which  it  was  taken.3 

SERIOUS  —  SERIOUSLY.  —  See  note  3. 

SERVANT.  (See  also  the  titles  Embezzlement,  vol.  10,  p.  976;  Fellow 
Servants,  vol.  12,  p.  893;  Independent  Contractors,  vol.  16,  p.  186; 


15  Am.  Dec.  673.  See  also  Beard  v.  Webb,  2 
B.  &  P.  93.  Contra,  Corbett  v.  Poelnitz,  i  T.  R. 
5 ;  Compton  v.  Collinson,  2  Bro.  C.  C.  377,  1 
H.  Bl.  334;  Barwell  v.  Brooks,  3  Dougl.  371, 
26  E.  C.  L.  148;  Bolton  v.  Williams,  2  Ves.  Jr. 
138.  See  also  Ringsted  v.  Butler,  3  Dougl. 
197,  26  E.  C.  L.  75.  See  generally  the  title 
Husband  and  Wife  vol.  15,  pp.  795,  808  et 
seq. 

1.  Septicaemia.  —  In  Martin  v.  Courtney, 
(Minn.)  1902)  91  N.  W.  Rep.  488,  which  was  an 
action  for  malpractice,  it  was  said :  "  Septi- 
caemia is  a  dangerous  malady,  apt  to  occur  after 
injuries  through  a  purulent  infection  of  the 
blood,  whose  exciting  causes  are  the  introduc- 
tion of  decomposing  pus  into  the  circulation 
through  the  wound.  Such  causes  are  invari- 
ably characterized  by  the  formation  of  second- 
ary abscesses  in  the  lungs,  liver,  kidneys,  and 
other  internal  organs.  This  general  descrip- 
tion, so  far  as  it  goes,  is  in  accurate  accord 
with  scientific  definition."  See  generally  the 
title  Physicians  and  Surgeons,  vol.  22,  p.  798 
et  seq. 

2.  Sequester.  —  Tompkins  v.  Little  Rock,  etc., 
R.  Co.,  1  s  Fed.  Rep.  11,  quoting  Worcest.  Diet. 

Sequestration,  Writ  of.  —  In  Roberts  v.  Patton, 
18  Mo.  484,  it  was  said  :  "A  writ  of  sequestra- 
tion is  a  process  for  contempt,  used  by  chan- 
cery courts  to  compel  a  performance  of  their 
orders  and  decrees.  When  there  is  a  decree 
against  a  party  for  the  payment  of  money  or  to 
do  any  other  act,  this  process  cannot  issue  until 
he  is  put  in  contempt,  or  it  is  shown  that 
process  cannot  be  served.  When  an  attach- 
ment is  served  and  a  party  refuses  to  comply, 
he  is  then  in  contempt.  It  would  seem  that  a 
sequestration  merely  to  compel  the  payment 
of  money  cannot  now  issue,  as  imprisonment 
for  debt  is  abolished."  See  also  Ryan  v. 
Kingsbery,  88  Ga.  388. 

Writ  of  Seizure.  —  See  Seize,  Seizure,  etc., 
ante. 

Attachment  —  Execution. —  In  Pierson  v. 
Hammond,  22  Tex.  587,  upon  the  construction 
of  Hart's  Tex.  Dig.,  art.  2814,  which  provided 
that  "  whenever  any  sheriff  or  other  lawful 
officer  shall  levy  a  writ  of  execution,  seques- 
tration, or  attachment  upon  any  personal 
property,"  etc.,  the  court  said :  "  The  terms 
sequestration  and  'attachment'  comprise  all 
the  process  by  virtue  of  which  personal  prop- 
erty may  be  seized  before  judgment;  and 
'  execution.'  all  process  by  which  it  may  be 
seized  after  final  judgment." 


3.  Serious  Disease,  Sickness,  Etc.  (See  also 
Disease,  vol.  9,  p.  475,  note,  and  the  title  Life 
Insurance,  vol.  19,  p.  39.)  — "  The  word  seri- 
ous is  not  generally  used  to  signify  a  danger- 
ous condition,  but  rather  to  define  a  grave, 
important,  or  weighty  trouble."  Brown  v.  Metro- 
politan L.  Ins.  Co.,  65  Mich.  315,  quoted  in 
Boyle  v.  Northwestern  Mut.  Relief  Assoc.,  95 
Wis.  312. 

Disease  of  Serious  Nature  —  Benefit  Certificate. 

—  Woodmen  of  the  World  v.  Locklin,  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  336. 

"  Serious  Bodily  Injury "  is  substantially 
equivalent  to  "  great  bodily  harm."  Lawlor  v. 
People,  74  111.  228. 

Same  —  Aggravated  Assault.  —  Serious  bodily 
injury  has  been  defined  to  be  "  such  an  injury 
as  gives  rise  to  apprehension  ;  an  injury  which 
is  attended  with  danger."  George  v.  State,  21 
Tex.  App.  315,  quoted  in  Yeary  v.  State,  (Tex. 
Crim.  1902)  66  S.  W.  Rep.  1106.  See  also 
Bruce  v.  State,  41  Tex.  Crim.  27 ;  Hunt  v.  State, 
6  Tex.  App.  663  ;  Miles  v.  State,  23  Tex.  App. 
410;  Melton  v.  State,  30  Tex.  App.  273;  Keley 
v.  State,  12  Tex.  App.  245;  Halsell  v.  State,  29 
Tex.  App.  22 ;  Branch  v.  State,  35  Tex.  Crim. 
304- 

In  Bruce  v.  State,  41  Tex.  Crim.  31,  it  was 
said  :  "  We  da  not  wish  to  be  understood  as 
holding  that  it  is  necessary  to  define  the  term 
'  serious  bodily  injury,'  for  we  think  the  words 
carry  upon  their  face  their  meaning  :  but  we  hold 
that  '  serious  bodily  injury  '  does  not  mean  an 
injury  that  must  necessarily  or  probably  be 
fatal." 

Serious  Personal  Injury. —  On  an  indictment 
for  murder  by  stabbing,  the  court  charged  that 
if  there  was  an  attempt  by  G.  to  commit  a 
serious  personal  injury  on  B.,  and  B.  in  a 
sudden  heat  of  passion  killed  G.,  B.  was  guilty 
of  voluntary  manslaughter.  It  was  held  that 
"  serious  personal  injury  "  must  be  construed 
to  mean  an  injury  greater  than  a  provocation 
by  mere  words,  and  less  than  a  felony ;  and, 
therefore,  that  the  charge  was  right.  Buchanan 
v.  State,  24  Ga.  282.  And  in  Thompson  v. 
State,  24  Ga.  305,  it  was  said:  "  The  terms  of 
the  act,  '  to  commit  a  serious  personal  injury 
on  the  person  killing,'  means  a  bodily  injury, 
and  not  a  personal  affront  or  a  personal  wrong. 
It  must  be  an  injury  that  may  deprive  of  life, 
and  which  must  be  prevented  by  a  resistance  of 
the  like  sort." 

Serious  Damage. —  Dix  Union  Ins.  Co.,  23 
Mo.  62. 
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Master  and  Servant,  vol.  20,  p.  3  ;  Parent  and  Child,  vol.  21,  p.  1034; 
Seduction,  ante;  Wages;  and  see  Employ  —  Employee — Employment, 
vol.  11,  p.  i;  Labor — Laborer,  vol.  18,  p.  71.)  —  A  servant  is  denned  as 
"one  who  serves  or  does  service  voluntarily  or  involuntarily;  a  person  who 
is  employed  by  another  for  menial  offices  or  for  other  labor,  and  is  subject  to 
his  command  ;  a  person  who  labors  or  exerts  himself  for  the  benefit  of  another, 
his  master  or  employer;  a  subordinate  helper."1  The  term  is  sometimes  con- 
fined to  menial  or  domestic  servants,5*  but  it  has  a  more  comprehensive 


1.  Servant. — Flesh  v.  Lindsay,  115  Mo.  18, 
quoting  Webst.  Diet.  See  also  Lang  v.  Sim- 
mons, 64  Wis.  529. 

Other  Definitions.  —  See  In  re  Scanlan,  97 
Fed.  Rep.  27;  Lang  v.  Simmons,  64  Wis.  530; 
Hand  v.  Cole,  88  Tenn.  404.  See  also  Cocking 
v.  Ward,  (Tenn.  Ch.  1898)  48  S.  W.  Rep.  287. 

Classes  of  Servants. — In  Bryan  v.  State,  44 
Ga.  331,  it  was  said:  "  At  common  law  we  find 
the  definition  of  servants  to  embrace  first, 
menial  servants;  second,  apprentices;  third, 
laborers,  and  fourth,  stewards,  factors,  and 
bailiffs." 

2.  "  Servant  "  Held  to  Be  Confined  to  "  Menial 
Servant." — Epps  v.  Epps,  17  111.  App.  201; 
Keaghey  v.  Barnes,  11  Rob.  (La.)  139;  Matter 
of  Miller,  1  Ashm.  (Pa.)  327 ;  Boniface  v. 
Scott,  3  S.  &  R.  (Pa.)  352;  Burgess  v.  Carpen- 
ter, 2  S.  Car.  9,  16  Am.  Rep.  643.  And  see 
Lockett  v.  Pittman,  72  Ga.  817;  Ex  p.  Meason, 
5  Binn.  (Pa.)  175. 

In  In  re  Grubbs-Wiley  Grocery  Co.,  96  Fed. 
Rep.  184,  it  was  said:  "The  term  servant 
ordinarily  means  a  person  employed  by  another 
to  render  personal  services  to  the  employer,  be- 
tween whom  the  relation  of  master  and  scrca lit 
exists,  as  understood  in  law." 

Living  in  Testator's  House.  —  A  testator  be- 
queathed a  year's  wages  to  such  of  his  serv- 
ants as  should  be  living  with  him  at  his  death. 
It  was  held  that  stewards  of  courts,  or  such 
persons  as  were  not  obliged  to  spend  their  whole 
time  with  their  master,  were  not  within  the 
words  of  the  bequest;  but  that  the  bequest 
should  not  be  restrained  to  such  seri'ants  only 
as  lived  in  the  testator's  house  or  had  diet  from 
him.    Townshend  v.  Windham,  2  Vern.  546. 

3.  Not  Confined  to  Menials.  —  See  the  defini- 
tions given  above. 

In  Cawood  v.  Wolfley,  56  Kan.  282,  it  was 
held  that  the  term  servant  in  the  statute  pre- 
ferring the  wages  of  servants  would  not  be 
confined  to  menial  servants. 

Adjuster.  —  An  insurance  adjuster  has  been 
held  not  to  be  a  servant  of  the  company  within 
a  statute  preferring  claims  for  wages  of  clerks, 
.servants,  and  employees.  American  Casualty 
Ins.  Co.  Case,  82  Md.  535. 

Agent  and  Servant.  (See  also  the  title 
Agency,  vol.  1,  p.  930.)  — See  People  v.  Tread- 
well,  69  Cal.  236  ;  Lin  v.  Terre  Haute,  etc.,  R. 
Co.,  10  Mo.  App.  134;  Baltimore,  etc.,  Employ- 
ees' Relief  Assoc.  v.  Post,  122  Pa.  St.  597,; 
Turner  v.  Cross,  83  Tex.  228. 

Apprentice.  —  In  Altemus  v.  Ely,  3  Rawle 
(Pa.)  305,  it  wrs  held  that  an  apprentice  was 
not  within  the  meaning  of  a  Pennsylvania  act 
supplementary  to  the  "  act  for  the  preventing 
clandestine  marriages  "  which  prohibited  clergy- 
men and  others  from  joining  in  marriage  in- 
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dented  servants  without  the  consent  of  their 
masters  or  mistresses. 

Barkeeper  Held  to  Be  Servant.  —  Boniface  v. 
Scott,  3  S.  &  R.  (Pa.)  351,  stated  under  Bar, 
vol.  3,  p.  851. 

Bath  Attendants. —  Attendants  selected  by  the 
manager  of  a  bathhouse  and  during  the  period 
of  their  services  enjoying  the  exclusive  privilege 
"  of  administering  baths  and  of  receiving  the  fees 
allowed  therefor  were  held  to  be  servants  of 
the  proprietor  of  the  baths.  Gaines  v.  Bard,  57 
Ark.  615. 

Bookkeeper. —  In  Signor  v.  Webb,  44  111.  App. 
338,  it  was  held  that  a  bookkeeper  was  neither 
a  laborer  nor  a  servant  within  an  act  for  the 
protection  of  servants  and  laborers  in  their 
claims  for  wages.  See  also  Epps  v.  Epps,  17 
111.  App.  196;  Keaghey  v.  Barnes,  11  Rob.  (La.) 
139- 

Clerk  —  Cashier.  —  Yewens  v.  Noakes,  6  Q.  B. 
D.  530.    Compare  Rolfe  v.  Hyde,  6  Q.  B.  D. 

673- 

Within  a  statute  giving  to  servants'  wages  a 
preference  among  claims  against  a  decedent's 
estate,  it  has  been  held  that  the  term  servant 
will  include  a  clerk.    Cawood  v.  Wolfley,  56 

Kan.  282. 

Contractor  Not  Servant.    <  See  also  the  title 

Independent  Contractors,  vol.  16,  p.  186.)  — 
Morgan  v.  Bowman,  22  Mo.  538 ;  Holmes  v. 
Tennessee  Coal,  etc.,  Co.,  49  La.  Ann.  1469. 

And  that  contractors  and  subcontractors  are 
not  servants,  see  also  Campfield  v.  Lang,  25 
Fed.  Rep.  131;  Forsyth  v.  Hooper.  11  Allen 
(Mass.)  419;  McGuire  v.  Grant,  25  N.  J.  L. 
357,  67  Am.  Dec.  49 ;  Blake  v.  Ferris,  5  N.  Y. 
48 ;  Pawlet  v.  Rutland,  etc.,  R.  Co.,  28  Vt.  297 ; 
Lang  v.  Simmons,  64  Wis.  530. 

Same  —  In  Service,  —  In  Campfield  v.  Lang, 
25  Fed.  Rep.  131,  it  was  said:  "A  servant  is 
one  who  is  engaged,  not  merely  in  doing  work  or 
services  for  another,  but  who  is  in  his  service, 
usually  upon  or  about  the  premises  or  property 
of  his  employer,  and  subject  to  his  direction  and 
control  therein,  and  who  is  generally  liable  to 
be  dismissed."  See  also  Heygood  v.  State,  59 
Ala.  si. 

Laundress.  —  A  testator  bequeathed  a  certain 
sum  to  such  of  his  servants  as  should  be  in 
his  employment  at  his  death.  It  was  held  that 
the  term  servant  did  not  include  a  laundress, 
employed  by  the  day  or  job,  although  it  appeared 
that  such  laundress  had  served  the  testator  for 
about  two  days  a  week  for  several  years,  with 
intermissions.    Metcalf  v.  Sweeney,   17   R.  I. 

Lessees.  —  In  Doyle  v.  Union  Pac.  R.  Co., 
147  U.  S.  413.  the  defendant  railroad  company 
agreed  with  the  plaintiff  that  she  should  occupy 
a  section  house  of  the  company  and  should 
S  Volume  XXV. 


Definition. 


SERVE. 


Definition. 


SERVE.    (See  also  SERVICE,/^.)  —  See  note  I. 


board  there  the  section  hands  and  other  em- 
ployees of  the  company  at  an  agreed  rate,  the 
company  to  aid  in  the  collecting  of  payment 
out  of  the  wages  of  the  employees.  It  was  held 
that  this  did  not  constitute  the  plaintiff  a 
servant  of  the  defendant. 

Ferry  License  —  Lessee.  —  Blackwell  v.  Wis- 
wall,  24  Barb.  (N.  Y.)  355,  affirmed  24  Barb. 
(N.  Y.)  362,  note. 

Mail  Rider.  —  In  Brewer  v.  State,  83  Ala.  114, 
it  was  held  that  a  mail  rider  in  the  employment 
of  the  United  States  who  stole  the  money  in  a 
registered  letter  from  the  mail  bag  was  not  the 
agent  or  servant  of  the  person  who  sent  the 
letter,  within  the  meaning  of  those  words  as 
used  in  a  statute  against  embezzlement. 

Manager.  —  In  Hill  v.  Spencer,  61  N.  Y.  274, 
it  was  held  that  one  employed  by  a  mining  cor- 
poration as  agent  to  take  charge  of  its  mines  in 
another  country,  with  full  power  to  control  its 
property  and  manage  its  financial  affairs  in  that 
country,  was  not  a  servant  within  a  statute 
making  the  stockholders  of  the  company  liable 
for  services  performed  for  the  corporation  by 
its  servants. 

The  general  manager  of  a  mercantile  busi- 
ness has  been  held  not  to  be  a  servant,  as  that 
term  was  used  in  a  bankruptcy  act  giving  a 
preference  to  the  wages  of  servants.  In  re 
Grubbs-VViley  Grocery  Co.,  96  Fed.  Rep.  183. 

The  Managing  Director  of  a  company  has 
been  held  not  to  be  a  servant  within  a  statute 
giving  priority  to  claims  for  wages  or  salary. 
In  re  Newspaper  Proprietary  Syndicate,  (1900) 
2  Ch.  349. 

Servant  in  Husbandry.  —  See  Reid  v.  Barnes, 
14  Can.  L.  T.  295. 

Secretary  of  Railroad  Company.  —  A  secre- 
tary of  a  railroad  company  has  been  held  not 
to  be  a  servant  of  the  company  within  a  stat- 
ute giving  a  preference  to  wages  of  servants. 
Wells  v.  Southern  Minnesota  R.  Co.,  1  Mc- 
Crary  (U.  S.)  18,  1  Fed.  Rep.  270. 

Stranger.  —  A  servant  of  the  defendant  was 
charged  with  the  duty  of  delivering  a  horse. 
He  violated  that  duty  by  intrusting  it  to  a 
stranger  for  delivery.  It  was  held  that  the 
stranger  became  the  servant  of  the  servant's 
master  when  he  received  the  horse  for  delivery. 
Hill  v.  Sheehan,  (Buffalo  Super.  Ct.  Gen.  T.) 
20  N.  Y.  Supp.  529. 

Superintendent.  —  One  employed  to  superin- 
tend draymen  has  been  held  not  to  be  a  serv- 
ant.   Keaghey  v.  Barnes,  11  Rob.  (La.)  139. 

Superintendent  of  Mine  Not  Servant.  —  See 
Cocking  v.  Ward,  (Tenn.  Ch.  1898)  48  S.  W. 
Rep.  289. 

Surgeon   of    Railroad.     (See   also   the  title 

Master  and  Servant,  vol.  20,  p.  53.)  in 

Quinn  v.  Kansas  City,  etc.,  R.  Co.,  94  Tenn. 
713.  't  was  held  that  a  surgeon  employed  by  the 
defendant  railroad  to  render  surgical  aid  to  its 
employees  injured  in  its  service  was  not  a 
servant  of  the  railroad  company.  See  also 
South  Florida  R.  Co.  v.  Price,  32  Fla.  46 ; 
Union  Pac.  R.  Co.  v.  Artist,  19  U.  S.  App.  612, 
60  Fed.  Rep.  365. 

Traveling  Salesman.  —  A  traveling  salesman 
has  been  held  not  to  be  a  servant  within  the 
meaning  of  a  statute  authorizing  a  preferential 


payment  out  of  the  assets  of  an  insolvent  em- 
ployer's estate.  Eppstein  v.  Webb,  44  111.  App. 
341  ;  Epps  v.  Epps,  17  111.  App.  196.  See  also 
Reg.  v.  Negus,  L.  R.  2  C.  C.  34 ;  In  re  Scanlan, 
97  Fed.  Rep.  26  ;  Hand  v.  Cole,  88  Tenn.  400. 

Treasurer.  —  A  treasurer  of  a  benevolent  so- 
ciety has  been  held  not  to  be  a  clerk  or 
servant  of  the  society  within  a  statute  against 
embezzlement.  Reg.  v.  Tyree,  L.  R.  1  C.  C.  177. 
Compare  Reg.  v.  Murphy,  4  Cox  C.  C.  101  ; 
Reg.  v.  Proud,  L.  &  C.  97. 

1.  Serve  Private  Table.  —  In  Porter  v.  Mer- 
rill, 124  Mass.  534,  where  a  lease  of  rooms  in 
a  house  containing  a  restaurant  and  near  sev- 
eral hotels  contained  a  stipulation  to  "serve 
a  private  table  "  therein,  it  was  held  that  an 
offer  to  send  out  for  dinner  in  a  hotel  to  be 
served  in  such  rooms  was  a  performance  of 
the  stipulation. 

Serve  Notice  —  Serve  Process.  (See  also  the 
title  Service  of  Process  and  Papers,  19 
Encyc.  of  Pl.  and  Pr.  567.) — When  notice  is 
to  be  served  there  is  an  implication  that  the 
notice  is  to  be  written.  Wilson  v.  Nightingale, 
8  Q.  B.  1034,  55  E.  C.  L.  1034;  Reg.  v.  Shur- 
mer,  17  Q.  B.  D.  323.  But  the  use  of  the  term 
serve  does  not  enjoin  personal  service.  In  re 
McGrath,  24  Q.  B.  D.  466. 

A  statute  provided  that  "  the  return  of  the 
officer  executing  the  citation  shall  be  indorsed 
on  or  attached  to  the  same  ;  it  shall  state  when 
the  citation  was  served,  and  the  manner  of 
service  conforming  to  the  command  of  the 
writ,  and  shall  be  signed  by  him  officially."  In 
construing  this  provision  the  court  said  :  "  The 
word  served  as  used  in  this  connection  evi- 
dently means  that  the  act  required  by  law  to 
acquire  jurisdiction  over  the  person  of  a  party 
to  a  suit  has  been  accomplished ;  and  by  the 
word  '  service,'  as  used  in  this  connection,  is 
evidently  meant  the  particular  act  of  the  officer 
by  which  the  copy  of  the  citation  was  com- 
municated to  the  local  agent."  Continental  Ins. 
Co.  v.  Milliken,  64  Tex.  47. 

Same —  Delivery.  —  In  Walker  v.  State,  52 
Ala.  192,  it  was  held  that  the  legal  effect  of  the 
words  served  and  serving,  when  used  in  a 
sheriff's  return  or  minute  entry  in  reference  to 
a  copy  of  an  indictment  and  list  of  jurors,  was 
that  such  copy  and  list  were  delivered  to  the 
defendant  as  required  by  statute. 

Same  —  Issued.  —  In  Oskaloosa  Cigar  Co.  v. 
Iowa  Cent.  R.  Co.,  (Iowa  1902)  89  N.  W.  Rep. 
1065,  it  was  said  :  "A  writ  or  notice  is  '  issued  ' 
when  it  is  put  in  proper  form  and  placed  in  an 
officer's  hands  for  service,  but  it  is  not  served 
until  the  officer  has  performed  the  acts  which 
constitute  service,  or  the  party  to  whom  it  is 
directed  has  waived  the  form  and  accepted 
service." 

Same— No  Property  Found. — In  Labette  County 
v.  Franklin,  16  Kan.  452,  it  was  said:  "He 
cannot  be  said  to  have  seri-ed  the  warrant 
when  he  has  not  found  any  property  upon  which 
to  levy  it;  and  mileage  is  only  given  when  he 
has  served  a  writ.  There  must  be  an  actual 
service.  Nothing  is  to  be  taken  by  construc- 
tion. Service  of  a  writ  is  the  actual  perform- 
ance of  the  duty  commanded  by  it.  If  that  duty 
is  unperformed,  there  is  no  service.  It  matters 
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SERVICE.  (See  also  SERVE,  ante.)  —  I.  Service  is  the  being  employed 
to  serve  another.1  "  Service,  etymologically,  is  the  act  of  serving  in  any 
sense  ;  the  rendering  of  duty  to  another,  or  the  performance  of  labor  for 
another."2  The  contract  by  which  one  person  binds  himself  to  serve  an- 
other is  called  the  contract  of  service.3  The  term  also  designates  the  duty 
or  labor  due  from  employee  to  employer.4    II.  In  feudal  law,  service  was  the 


not  what  has  caused  the  nonperformance, 
whether  the  negligence  of  the  officer,  or  the  de- 
parture of  the  party  against  whom  the  writ 
runs,  or  his  want  of  property,  there  is  still  no 
service." 

1.  Service.  —  Bouv.  L.  Diet. 

Service  has  been  defined  as  the  voluntary  or 
involuntary  subjection  of  one's  conduct  to  the 
control  of  another  for  the  benefit  of  another. 
Irwin  v.  U.  S.,  23  Ct.  CI.  157. 

Attachment. —  A  statute  gave  a  remedy  by  at- 
tachment to  engineers,  pilots,  mariners,  boat- 
men, and  others  for  arrearages  of  wages  due 
for  employment  in  any  capacity  in  or  about  the 
service  of  any  boat  or  vessel.  In  construing 
this  provision  in  Merriman  v.  Canal  Boat  Col. 
Butts,  15  111.  587,  the  court  said:  "This 
service  of  a  boat  or  vessel  clearly  means  such 
employment,  such  '  capacity,'  as  raises  the  re- 
lation of  master  and  servant,  and  brings  the 
employees  under  the  government,  direction,  and 
control  of  the  owner  in  and  about  the  boat ;  I 
should  think,  strictly  a  hiring  of  personal 
service  in  and  about  the  boat,  and  whose  dues 
are  denominated  '  wages.'  Such  are  officers  and 
crew."  And  in  that  case  it  was  held  that  a 
judgment  would  not  lie  for  towing  a  canal  boat. 

2.  The  Rita,  89  Fed.  Rep.  766. 

3.  See  the  title  Master  and  Servant,  vol.  20, 
P-  3- 

Car  Service. —  In  Everingham  v.  Halsey,  108 
Iowa  710,  it  was  said:  "'Car  service'  is  ex- 
plained as  meaning  a  demurrage  charge  made 
by  the  railway  companies  of  one  dollar  per  day 
on  each  car  detained  over  forty-eight  hours  in 
unloading." 

4.  Parol  Evidence.  —  By  a  contract  in  writing 
the  plaintiff  agreed  to  "  render  services "  at 
any  theatres,  etc.  It  was  held  that  parol  evi- 
dence was  not  admissible  to  show  that  the  gen- 
eral word  services  meant  services  in  a 
particular  part  named.  Violette  v.  Rice,  173 
Mass.  82. 

Apprenticeship.  —  In  Overseers  of  Poor  v. 
Overseers  of  Poor,  13  N.  J.  L.  189,  it  was  held 
that  an  apprentice,  to  gain  a  settlement  in  a 
township,  must  serve  with  his  master  or  mis- 
tress for  the  space  of  one  full  year,  and  if  he 
absents  himself  from  the  service  and  roves 
abroad,  he  does  not  gain  a  settlement. 

Costs  of  Disinfection.  —  English  Cattle  Plague 
Act,  11  and  12  Vict.,  c.  107;  Cox  v.  Great 
Eastern  R.  Co.,  L.  R.  4  C.  P.  183. 

Divine  Service  and  Sabbath-school  Service  Dis- 
tinguished. —  See  Gass's  Appeal,  73  Pa.  St.  46, 
and  see  Craig  v.  Pittsburgh  First  Presb. 
Church.  88  Pa.  St.  48. 

Expenditures  as  Well  as  Labor.  —  Tracy  v. 
Waters.  162  Mass.  562.  See  also  Somers  v. 
Keliher,  t  1 5  Mass.  167. 

Same  —  County  Treasurer.  —  By  statute  certain 
specified  fees  and  percentages  for  his  services 
in  receiving,  collecting,  and  disbursing  moneys 


were  allowed  to  a  county  treasurer.  In  con- 
struing this  provision  the  court  said:  "The 
word  services  is  evidently  used  to  include  all 
the  labor  of  performing  the  duties  of  treasurer, 
in  receiving,  collecting,  and  disbursing  as  above 
mentioned,  whether  such  labor  be  performed  by 
the  treasurer  himself  or  by  a  deputy  or  clerk, 
and  all  the  expenditures  incidental  to  such  per- 
formance, save  those  of  which  the  statute 
specifically  directs  the  allowance."  And  the 
court  distinguished  semnces  from  "  expendi- 
tures," and  held  that  the  treasurer  was  not  en- 
titled to  an  allowance  for  money  paid  out  by 
him  for  board  or  traveling  expenses  or  for 
clerk  hire.    Yost  v.  Scott  County,  25  Minn.  367. 

Extra  Service.  —  See  Extra,  vol.  12,  p.  588. 

Fellow  Servants.  —  See  the  title  Fellow 
Servants,  vol.  12,  pp.  971,  991.  See  also  Gulf, 
etc.,  R.  Co.  v.  Warner,  89  Tex.  475  ;  St.  Louis, 
etc.,  R.  Co.  v.  Furry,  (CCA.)  114  Fed.  Rep. 
903;  Cincinnati  R.  Co.  v.  Margrat,  51  Ohio  St. 
130;  Louisville,  etc.,  R.  Co.  v.  Jackson,  106 
Tenn.  438  ;  Masterson  *<■.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  1002. 

Grade  of  Service.  —  Boyd  v.  Gorman,  157  N. 
Y.  365. 

Labor    Distinguished    from    Services.  —  See 

Weymouth  v.  Sanborn,  43  N.  H.  171  ;  Hoyt  v. 
White,  46  N.  H.  48. 

Maritime  Service.  —  In  Cope  v.  Vallette  Dry- 
dock  Co.,  16  Fed.  Rep.  925,  it  was  said:  "A 
sci  rice  is  not  necessarily  a  maritime 
service  because  rendered  upon  the  high  seas 
or  a  navigable  river.  It  must  be  a  maritime 
service ;  it  must  have  some  relation  to  com- 
merce or  navigation ;  some  connection  with  a 
vessel  employed  in  trade  —  with  her  equipment, 
her  preservation,  or  the  preservation  of  her 
crew."  See  also  Thackarey  v.  The  Farmer  of 
Salem,  Gilp.  (U.  S.)  524. 

Military  Services.  —  "  The  term  service  in 
its  restricted  sense  is  the  exercise  of  military 
functions  in  the  enemy's  country  in  the  time  of 
war,  or  the  exercise  of  military  functions  in  the 
soldier's  own  state  or  country  in  case  of  insur- 
rection or  invasion."  Van  Deuzer  v.  Gordon, 
39  Vt.  118. 

Same  —  Land  Forces.  —  In  Carter  v.  Mc- 
Claughry,  183  U.  S.  36s,  it  was  held  that  the 
term  "  military  service"  as  used  in  a  statute 
defining  the  offense  of  embezzlement  or  larceny 
of  arms  or  money  or  other  property  of  the 
United  States  furnished  or  intended  for  the 
military  service  thereof,  meant  the  land  forces 
of  the  army. 

Same  —  In  the  Service. —  In  The  Rita,  89  Fed. 
Rep.  766,  it  was  held,  where  a  prize  was  cap- 
tured by  an  auxiliary  cruiser  which  had  been 
chartered  by  the  government  and  which  was 
manned  by  two  officers  of  the  United  States 
navy,  a  marine  guard  enlisted  in  the  service 
of  the  United  States,  and  two  hundred  and 
sixty-nine  officers  and  men  doing  duty  on  board 
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consideration  which  the  feudal  tenants  were  bound  to  render  to  the  lord  in 
recompense  for  the  lands  they  held  of  him.  In  respect  of  their  quality  the 
services  were  either  free  or  base,  and  in  respect  of  their  quantity  and  the  time 
of  exacting  them  they  were  either  certain  or  uncertain.1  III.  Service  also 
means  the  judicial  delivery  or  communication  of  papers  ;  execution  of  process  ; 
the  delivery  or  communication  of  a  pleading,  notice,  or  other  paper  in  a  suit 
to  the  opposite  party,  so  as  to  charge  him  with  the  receipt  of  it  and  subject 
him  to  its  legal  effect.2  In  procedure,  service  is  the  operation  of  bringing  the 
contents  or  effect  of  a  document  to  the  knowledge  of  the  persons  concerned.3 

SERVICES.  —  See  SERVICE,  ante;  SERVITUDE,  post. 

SERVIENT.  —  See  SERVITUDE,  post. 

SERVILE.  —  See  note  4. 

SERVITUDE.  (See  also  the  title  EASEMENTS,  vol.  10,  p.  399.)— I.  Servi- 
tude, in  its  original  and  popular  sense,  signifies  the  duty  of  service,  or,  rather, 
the  condition  of  one  who  is  liable  to  the  performance  of  services.  The  word, 
however,  in  its  legal  sense  is  applied  figuratively  to  things.    When  the  freedom 

See  also  Sanford  v.  Dick,  17 


and  borne  on  the  books  of  the  ship,  not  being 
commissioned  by  or  in  the  service  of  the 
United  States,  that  all  were  entitled  to  share 
in  the.  prize  money.  The  court  refused  to  con- 
strue the  words  "  in  the  service  "  to  mean  "  in 
thf  regular  naval  service." 

That  a  chaplain  of  the  army  is  in  service, 
see  U.  S.  v.  LaTourrette,  151  U.  S.  572. 

Services  in  the  Field  —  Service  in  the  Reserves. 
—  See  Ex  p.  Starke,  39  Ala.  485. 

Service  in  Sense  of  Military  Service  of  United 
States.  —  See  U.  S.  v.  Merrill,  9  Wall.  (U.  S.) 
616. 

Salvage  Service. —  See  the  title  Salvage,  vol. 
24,  p.  1183. 

Service  of  God.  —  See  God,  vol.  14,  p.  1073. 

Services  of  Wife.  (See  also  the  title  Hus- 
band and  Wife,  vol.  15,  p.  785.)  —  In  Selleck 
v.  Jamesville,  104  Wis.  571,  distinguishing 
Keller  v.  Gilman,  93  Wis.  9,  it  was  held  that 
the  services  of  the  wife,  for  the  loss  of  which 
the  husband  may  recover,  are  not  only  such 
services  as  a  hired  domestic  might  perform, 
but  also  wifely  services,  such  as  are  due  from 
her,  and  include  the  idea  of  her  society  ;  and 
the  measure  of  recovery  is  the  value  to  him 
of  such  services,  not  merely  their  market 
value. 

Same  —  Criminal  Conversation.  —  See  the 
title  Criminal  Conversation,  vol.  8,  p.  260. 
See  also  Long  v.  Booe,  106  Ala.  570;  Kelley  v. 
Mayberry  Tp.,  154  Pa.  St.  447. 

Towage  Services.  —  See  the  titles  Towage  ; 
Tugs  and  T°ws. 

1.  Feudal  Law.  (See  also  Rent,  vol.  24,  p. 
466.)  —  Black's  Law  Diet.,  citing  2  Black.  Com. 
60. 

2.  Service  of  Process.  —  Walker  v.  State,  52 
Ala.  193,  quoting  Burr.  L.  Diet.  See  also 
Serve,  ante,  and  see  the  title  Service  of  Pro- 
cess and  Papers,  19  Encyc.  of  Pl.  and  Pr. 
567. 

3.  Notice.  —  Green  v.   State,  56  Wis.  585, 
quoting  Sweet's  L.  Diet. 

In  Cross  v.  Barber.  16  R.  I.  267,  it  was  said: 
"  The  word  service,  as  applied  to  the  com- 
mencement of  a  suit,  is  defined  as  '  that  notice 
given  to  the  defendant  which  makes  him  a 
party  to  the  proceeding  and  makes  it  incumhent 
on  him  to  appear  and  answer  to  the  case  or  run 
the  risk  of  having  a  valid  judgment  rendered 
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against  him.'  " 
Conn.  213. 

An  Order  Obtained  for  Leave  to  Proceed  as  if  per- 
sonal service  had  been  effected  against  an  ab- 
sconding debtor  has  been  held  to  be  equivalent 
to  service  of  process  where  goods  were  placed 
in  the  hands  of  the  sheriff  under  it.  Nicol  v. 
Ewin,  7  Ont.  Pr.  331. 

Reading.  —  In  McNab  v.  Bennett,  66  111.  161, 
it  was  said  :  "  Service,  under  our  law,  means 
to  read  the  writ  to  the  party."  And  in  Law  v. 
Grommes,  158  111.  492,  the  mere  delivering  a 
copy  of  the  writ  to  the  defendant  was  held  to 
be  insufficient.  See  also  Botsford  v.  O'Conner, 
57  111.  72;  Ball  v.  Shattuck,  16  111.  299. 

Service  of  Execution.  —  In  Peck  v.  City  Nat. 
Bank,  51  Mich.  359,  it  was  said:  "  Service  of 
an  execution  includes  every  act  and  proceeding 
necessary  to  be  taken  by  the  sheriff  to  make  the 
money,  and  includes  a  sale  of  the  property  when 
necessary."  See  also  Hildreth  v.  Ellice,  1  Cai. 
(N.  Y.)  192. 

Service  and  Levy  Distinguished.  —  See  Levy, 
vol.  18,  p.  839.  See  also  Lahr  v.  Ulmer,  27  Ind. 
App.  107. 

Personal  Service.  —  "Personal  service  is  de 
fined  to  be  the  '  delivery  of  an  original  writ 
notice,  or  other  paper,  or  a  copy  thereof,  wit! 
oral  information  as  to  the  contents,  to  the  per- 
son who  is  to  be  affected  by  the  service" 
Minard  v.  Burtis,  83  Wis.  270,  quoting  And.  L. 
Diet. ;  Black's  L.  Diet.  See  also  Westfall  v. 
Farwell,  13  Wis.  512. 

Served  Personally.  —  In  holding  that  a  return 
of  "  served  personally  "  was  a  good  return  to  a 
summons,  the  court  said  :  "  '  Served  person- 
ally,' therefore,  in  return  to  such  a  writ,  is 
equivalent  to  '  served  on  the  defendant  person- 
ally.'"  M'Dowell  v.  Cooper,  2  Harr.  (Del.) 
480. 

Warrant  of  Commitment.  —  It  has  been  held 
that  the  delivery  of  warrants  of  commitment  to 
the  warden  of  the  penitentiary  was  not  a 
service  within  the  statute  regulating  the  mile- 
age of  marshals.  U.  S.  t\  McMahon,  164  U.  S. 
81.    See  also  U.  S.  v.  Tanner,  147  U.  S.  661. 

4.  Servile  Labor.  (See  generally  the  title 
Sunday  and  Holidays.) —  In  Gladwin  v.  Lewis, 
6  Conn.  53,  16  Am.  Dec.  33,  service  of  a  writ 
was  held  to  be  "  servile  labor,"  within  the 
Connecticut  Sunday  law. 
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of  ownership  in  land  is  fettered  or  restricted  by  reason  of  some  person  other 
than  the  owner  thereof  having  some  right  therein,  the  land  is  said  to  serve 
such  person  ;  the  restricted  condition  of  the  ownership,  or  the  right  which 
forms  the  subject-matter  of  the  restriction,  is  termed  a  servitude;  and  the 
land  so  burdened  with  another's  right  is  termed  a  servient  tenement,  while  the 
land  belonging  to  the  person  enjoying  the  right  is  called  the  dominant  tene- 
ment. The  word  "servitude"  may  be  said  to  have  both  a  positive  and  a 
negative  signification,  in  the  former  sense  denoting  the  restrictive  right 
belonging  to  the  entitled  party;  in  the  latter,  the  restrictive  duty  entailed 
upon  the  proprietor  or  possessor  of  the  servient  land.1 

"  Easement  "  and  "  Servitude  "  Used  Interchangeably.  —  "  The  terms  '  easements  '  and 
'  servitudes '  are  often  used  indiscriminately  to  express  the  same  idea.  The 
former  term,  however,  is  more  properly  applied  to  the  right  enjoyed,  and  the 
latter  to  the  burden  imposed."  3 

II.  The  word  "servitude"  is  defined  to  be  the  condition  of  a  slave;  the 
state  of  involuntary  subjection  to  a  master;  slavery;  bondage.  A  less  com- 
mon meaning  is  the  state  of  a  servant.3 

SESSION.  (See  also  Adjourn  —  Adjournment,  vol.  i,  p.  636;  Term; 
and  see  the  title  STATUTES.)  —  A  session  is  the  time  during  which  a  legislative 
body,  a  court,  or  other  assembly  sits  for  the  transaction  of  business;  as,  a 
session  of  Congress,  which  commences  on  the  day  appointed  by  the  Constitu- 
tion and  ends  when  Congress  finally  adjourns  before  the  commencement  of  the 
next  session;  the  session  of  a  court,  which  commences  at  the  day  appointed 
by  law  and  ends  when  the  court  finally  rises.* 


1.  Servitude.  —  Brown's  L.  Diet. 
"  A  servitude  is  a  right  which  the  owner  of 

one  estate,  the  dominant,  has  over  another  es- 
tate, the  servient,  which  does  not  belong  to 
him."  Nellis  v.  Munson,  24  Hun  (N.  Y.)  576, 
citing  3  Kent's  Com.  435.  See  also  Laumier  v. 
Francis,  23  Mo.  184. 

Follow  Servient  Tenement.  —  Hills  v.  Miller, 
3  Paige  (N.  Y.)  254,  24  Am.  Dec.  220. 

Sometimes  Designated  as  Services.  —  Morgan  v. 
Mason,  20  Ohio  410.  See  also  Taylor  v.  Hamp- 
ton, 4  McCord  L.  (S.  Car.)  101. 

2.  Easement  and  Servitude  Used  Inter- 
changeably. —  Brew  v.  Van  Deman,  6  Heisk. 
(Tenn.)  436,  quoting  Washburn  on  Easements 
and  Servitudes  4.  See  also  State  v.  Pottmeyer, 
33  Ind.  404;  Ritger  v.  Parker,  8  Cush.  (Mass.) 
147;  Nellis  v.  Munson,  24  Hun  (N.  Y.)  576; 
Wolfe  v.  Frost,  4  Sandf.  Ch.  (N.  Y.)  72;  Phil- 
lips v.  Phillips,  48  Pa.  St.  178. 

Easement  and  Servitude  Distinguished.  —  "A 
privilege  or  right  attached  to  one  tenement  or 
parcel  of  land,  to  enjoy  some  benefit  in  or  over 
another  tenement  or  parcel,  is  called  an  ease- 
ment of  the  dominant  tenement  to  which  it  be- 
longs, and  a  servitude  upon  the  servient  tene- 
ment, or  that  in  which  it  exists."  Fetters  v. 
Humphreys,  18  N.  J.  Eq.  262.  See  also  Man- 
beck  v.  Jones,  190  Pa.  St.  172. 

3.  Hilo  Sugar  Co.  v.  Mioshi,  8  Hawaii  204, 
in  which  case  the  phrase  "  involuntary  servi- 
tude "  was  held  to  mean  slavery.  See  also 
Involuntary  Servitude,  vol.  17,  p.  479;  and  see 
Robertson  v.  Baldwin,  165  U.  S.  275,  wherein 
it  was  held  that  the  prohibition  of  involuntary 
servitude  did  not  render  unconstitutional  a 
statute  providing  for  the  arrest  and  return  of 
deserters  from  merchant  vessels. 

4.  Session. —  People  v.  Auditor,  64  111.  86, 
quoting  Bouv.  L.  Diet. 

Whole  Session  —  Actual  Sitting.  —  "  The  term 


session,  when  applied  to  courts,  means  the 
whole  term,  and  in  legal  construction  the  whole 
term  is  construed  but  as  one  day,  and  that  day 
is  always  referred  to  the  first  day  or  commence- 
ment of  the  term."  Dew  v.  Judges,  3  Hen.  & 
M.  (Va.)  27,  3  Am.  Dec.  639,  quoted  in  Dunn 
v.  Renick,  40  W.  Va.  359,  and  in  Smith  v. 
Parkersburg  Co-Operative  Assoc.,  48  W.  Va. 
249. 

So  in  Mansfield  v.  Mutual  Ben.  L.  Ins.  Co., 
63  Conn.  579,  it  was  held  that  a  court,  while 
holding  a  stated  term,  should  be  deemed  in 
session  during  the  interval  from  adjournment 
on  the  afternoon  of  one  day  to  the  morning  of 
the  day  following. 

But  in  Com.  v.  Gove,  151  Mass.  392,  where  a 
statute  provided  that  a  commissioner  might  ad- 
mit to  bail  when  the  "  court  is  not  in  session." 
it  was  held  that  the  words  "  when  said  court  is 
not  in  session  "  meant  "  when  it  is  not  in  ac- 
tual session,"  and  that  the  time  between  sit- 
tings of  a  court,  during  a  temporary  adjourn- 
ment, was  not  part  of  the  session.  See  also 
Matter  of  Gannon,  69  Cal.  541  ;  People  v. 
Fancher,  50  N.  Y.  288. 

So  session  is  held  to  mean  the  time  during 
which  the  court  is  indeed  engaged  in  business. 
Falltrick  v.  Sullivan,  119  Cal.  613. 

Double  Meaning.  —  In  People  v.  Fancher,  50 
N.  Y.  294,  it  was  said  :  "  The  word  session 
may  mean  the  actual  sitting  of  a  court  or  legis- 
lative body,  or  the  time  during  which  a  court  or 
legislature  meet  for  the  transaction  of  business, 
and  the  connection  in  which  it  is  used  must  de- 
termine its  meaning  as  used."  See  also  John 
V.  Farwell  Co.  v.  Matheis,  48  Fed.  Rep.  363. 
And  see  Adjourn — Adjournment,  vol.  I,  p. 
636. 

Legislature.  —  The  Constitution  of  Tennessee 
provided  that  after  a  bill  had  been  rejected  no 
bill  containing  the  same  substance  should  be 
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Definitions. 


SET  —  SETTING.  —  See  note  I. 

SET  ASIDE.  —  To  set  aside  is  to  annul,  to  make  void.* 


passed  into  a  law  during  the  same  session.  In 
construing  this  provision  the  court  said  :  "  Ses- 
sion, as  here  used,  means  a  particular  sitting  of 
the  General  Assembly,  as  a  regular  sitting  for 
the  transaction  of  general  legislative  business, 
or  an  extra  sitting  for  the  transaction  of  special 
legislative  business  named  in  the  governor's 
proclamation.  It  is  the  space  of  time  between 
the  first  meeting  and  the  final  adjournment  of 
each  particular  sitting  or  term."  Williams  v. 
Nashville,  89  Tenn.  494. 

Session  and  Term  Distinguished.  —  See  Term. 

Legally  Constituted  Sessions.  —  The  term  has 
been  held  to  apply  only  to  legally  constituted 
sessions.    Clark  v.  Com.,  29  Pa.  St.  135. 

1.  Set.  —  A  lease  contained  a  condition  that 
the  lessee  should  not  "  let,  set,  or  demise  the 
premises."  It  was  held  that  the  word  set  in- 
cluded the  assignment  or  conveyance  of  a  whole 
term.  Greenaway  v.  Adams,  12  Ves.  Jr.  395. 
See  also  Lynde  v.  Hough,  27  Barb.  (N.  Y.)  423. 

Set  Apart.  (See  generally  the  title  Alimony, 
vol.  2,  p.  130.)  — Where  a  divorce  was  granted 
at  the  instance  of  a  wife  on  the  ground  of  ex- 
treme cruelty,  and  a  statute  authorized  the  court 
to  set  apart  such  portion  of  the  husband's  sepa- 
rate property  for  the  support  of  his  wife  and 
children  as  should  be  deemed  just,  it  was  held 
that  the  power  to  set  apart  the  husband's  prop- 
erty included  the  power  to  invest  the  wife  with 
the  husband's  title  to  the  property.  Powell  v. 
Campbell,  20  Nev.  239. 

Set  Fire  to  —  Burn.  (See  also  the  title 
Arson,  vol.  2,  p.  922.)  —  In  an  indictment  for 
arson  it  was  held  not  to  be  sufficient  to  use  the 
words  "  set  fire  to  "  a  house,  the  word  "  burn  " 
having  been  employed  in  the  statute.  The  court 
said  :  "  We  are  not  satisfied  that  setting  fire 
to  and  burning  have  been  established  by  any 
legal  authority  to  be  synonyms,  so  as  to  jus- 
tify, in  an  indictment  upon  the  statute,  the  sub- 
stitution of  the  former  words  in  the  place  of 
the  other."  Howel  v.  Com.,  5  Gratt.  (Va.) 
670.  See  also  Rex  v.  Salmon,  R.  &  R.  C.  C.  26  ; 
Cochrance  v.  State,  6  Md.  405. 

Set  Line.- — See  State  v.  Stevens,  69  Vt.  411, 
stated  under  the  title  Fish  and  Fisheries,  vol. 
13.  P-  578- 

Set  on  Foot  —  Neutrality  Laws.  —  See  Foot, 
vol.  13,  p.  730,  and  see  generally  the  title  In- 
ternational Law,  vol.  16,  p.  1121. 
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Set  Up.  —  In  White  Lick  Quarterly  Meeting 
of  Friends  v.  White  Lick  Quarterly  Meeting  of 
Friends,  89  Ind.  142,  it  was  said  :  "  In  the  pecu- 
liar phraseology  of  the  Society  of  Friends,  a 
meeting  is  said  to  have  been  '  set  up  '  when  it 
has  been  organized  according  to  the  usages  of 
the  society,  and  to  have  been  '  laid  down  '  when 
it  has  been  formally  dissolved." 

Setting  Up  Gaming  Table. —  In  Garvin  v.  State, 
13  Lea  (Tenn.)  173,  it  was  said:  "Setting  up 
a  gaming  table  consists  in  providing  the  essen- 
tials of  the  game,  and  a  table  in  the  literal 
sense  need  not  exist,  nor  money  or  property  be 
staked,  but  credit  may  be  substituted,  yet  a 
game  must  be  played  and  something  bet."  Quot- 
ing Desty's  Am.  Crim.  Law,  §  1026.  See  also 
the  titles  Gaming,  vol.  14,  pp.  683,  684;  Gam- 
ing Houses,  vol.  14,  p.  711. 

Set  Up  Notice.  —  To  set  up  notice  means  to 
give  notice.  State  v.  Wilson,  15  N.  J.  L.  81,  in 
which  case  it  was  held  that  a  statute  making  it 
the  duty  of  an  administrator  to  set  up  a  certain 
notice  in  five  public  places  in  the  county  for  the 
space  of  two  months  meant  that  he  should  set 
them  up,  but  not  that  he  should  keep  them  up 
for  two  months. 

Setting.  —  The  term  setting  as  applied  to  a 
dog  means  that  he  is  standing  and  intently  look- 
ing in  one  direction.  Citizens'  Rapid  Transit 
Co.  v.  Dew,  100  Tenn.  319. 

2.  Set  Aside.  —  Brandt  v.  Brandt,  40  Oregon 
485,  quoting  Bouv.  L.  Diet. 

An  Illinois  statute  provided  that  "  where  an 
indictment,  information,  or  suit  is  quashed,  or 
the  proceedings  on  the  same  are  set  aside  or 
reversed  on  writ  of  error,"  the  time  during 
which  the  same  was  pending  should  not  be  com- 
puted as  part  of  the  time  of  the  limitation  pre- 
scribed for  the  offense.  In  Swalley  v.  People, 
116  111.  250,  the  court,  per  Sheldon,  J.,  said: 
"  To  set  aside  is  very  broad  in  scope  — ■ '  to  de- 
feat the  effect  or  operation  of ;  '  and  we  think 
it  may  well  be  held  to  embrace  here  every  other 
mode  of  defeat  of  the  proceedings  on  an  indict- 
ment than  quashing  it  and  reversal  on  error." 
And  upon  a  similar  Missouri  statute,  the  court, 
per  Wagner,  J.,  said  :  "  There  is  no  particular 
magic  about  the  words  set  aside.  They  simply 
mean  to  annul ;  to  make  void.  A  nolle  prosequi 
has  no  greater  effect."  State  v.  Primm,  61  Mo. 
171. 
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By  the  Editorial  Staff. 

I.  Set-off,  488. 

1.  Definition,  488. 

2.  Origin,  489. 

a.  Not  Recognized  at  Common  Law,  489. 

b.  Evils  of  Common-taw  Rule,  489. 

c.  Statutes  of  Set-off,  489. 

(1)  Bankruptcy  Statutes,  489. 

(2)  General  Set-off  Statutes,  489. 

3.  Construction  of  Statutes,  491. 

4.  Nature  of  Set-off,  492. 

a.  In  General,  492. 

b.  Distinguished  from  Common-law  Defenses,  492. 

5.  General  Principles,  495. 

a.  In  General,  495. 

b.  Effect  of  Failure  to  Use  Set-off,  495. 

(1)  General  Rule,  495. 

(2)  Reasons  For  and.  Against  Urging  Set-off,  496. 

(3)  Statutes  Requiring  Set-off  to  Be  Made,  496. 

c.  Withdrawal  of  Set-off,  497. 

d.  Relinquishment  and  Deprivation  of  Right,  497. 

(1)  Effect  of  Agreement  to  Relinquish,  497. 

(2)  Sufficiency  of  Agreement,  497. 

e.  Cause  of  Action  to  Which  Set-off  Applied,  498. 

f.  Whether  Plaintiff  Must  Have  Cause  of  Action,  498. 

g.  Whether  Defendant  Entitled  to  judgment  for  Balance,  498. 

h.  Plaintiff '  s  Right  to  Discontinuance  or  Nonsuit,  499. 

i.  Jurisdictional  Questions,  500. 

j.  Plaintiff '  s  Right  of  Set-off,  500. 

6.  Actions  in  Which  Available,  500. 

a.  In  Gener al,  500. 

b.  Actions  for  Debt,  500. 

c.  Actions  for  Unliquidated  Damages,  501. 

(1)  General  Rule,  501. 

(2)  Actions  ex  Delicto,  501. 

(3)  Actions  ex  Contractu,  502. 

d.  Proceedings  in  Rem,  503. 

e.  Tax  Proceedings,  504. 

f.  Actions  for  Penalties,  504. 

g.  Actions  by  State,  504. 

7.  Subjects  of  Set-off,  504. 

a.  Under  Set-off  Statutes,  504. 

(1)  In  General,  504. 

(2)  Debts  and  Liquidated  Demands,  505. 

(3)  Unliquidated  Damages,  505. 

(a)  General  Rules,  505. 

(J?)  Damages  for  Breach  of  Contract,  506. 

aa.  Statutes  Restricted  to  " Debts"  or  ' 1  Debts  and 

Demands, "  506. 
bb.  Statutes  Embracing  Demands   upon  Contracts, 
506. 
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(c)  Damages  for  Torts,  508. 
(  d)  What  Damages  Are  Liquidated  and  What  Unliquidated, 

5°9- 

(4)  Demands  ATot  Sounding  in  Damages  Merely,  511. 

(5)  Set-off  Must  Be  Subsisting  Cause  of  Action,  512. 

(a)  In  General,  512. 

(b)  Claim  Must  Be  Legal  Demand,  512. 

(c)  Conditional  or  Contingent  Demands,  513. 
(d)  Stock  in  Corporation,  513. 

(e)  Discharged  Obligations,  513. 
(/)  Demands  Not  Collectible  Because  of  Injunction,  514. 

(g)  Demands  Barred  by  Doctrine  of  Res  Judicata,  514. 

(h)  Demands  Previously  Set  Off  in  Pending  Suit,  514. 
(/)  Demands  upon  Which  Defendant  Has  Brought  Suit, 

(j)  Demands  Barred  by  Statute  of  Limitations,  514. 
(k)  Demands  Between  Partners  Arising  f  rom  Firm  'Trans- 
action, 515. 

(/)  Demands  Exceeding  Court's  Jurisdiction,  515. 
(tri)  Maturity  of  Demand,  5 1 6. 
(n)  Judgments,  517. 
b.  Under  Bankruptcy  Acts,  517. 

(1)  Mutual  Credits,  517. 

(2)  Mutual  Dealings,  519. 
8.  Requirement  of  Mutuality,  519. 

a.  Statement  of  Rule,  519. 

(1)  General  Rule,  519. 

(2)  Demand  Must  Be  Due  from  Plaintiff,  520. 

(3)  Demand  Must  Be  Due  to  Defendant,  520. 

(4)  Demand  Must  Be  Due  Between  Parties  Only,  521. 

(5)  Demand  Must  fie  Due  Between  All  Partie  s,  523. 

(6)  Claims  in  Different  Rights,  526. 

(7)  Whether  Demand  Must  Be  Between  Parties  of  Record,  527. 

b.  Application  of  Rule,  527. 

(1)  In  Actions  By  or  Against  Surviving  Debtors  or  Creditors,  527. 

(a)  In  General,  527. 

(/>)  Surviving  Partners,  527. 

(Y)  Liquidating  Partners,  528. 

(2)  In  Actions  By  and  Against  Assignees  of  Choses  in  Action,  528. 

(a)  General  Rule,  528. 

(b)  Assignees  of  Non-negotiable  Choses  in  Action,  528. 

aa.  Actions  Against  Assignees,  528. 
bb.  Actions  by  Assignees,  529. 

(c)  Transferees  of  Negotiable  Instruments,  531. 

aa.  Actions  Against  Transferees,  531. 
bb.  Actions  by  Transferees,  531. 

(3)  In  Actions  By  and  Against  Receivers,  533. 

(4)  In  Actions  By  and  Against  Trustees,  533. 

(5)  In  Actions  By  and  Against  Executors  and  Administrators,  533. 

(6)  In  Actions  By  and  Against  Heirs  and  Distributees,  535. 

(7)  In  Actions  fiy  and  Against  Husband,  Wife,  and  Husband  and 

mfe,  535. 

(a)  Actions  Against  Husband,  535. 

(b)  Actions  by  Husband,  535. 

(c)  Actions  by  Husband  and  Wife,  535. 

(d)  Ac/ions  Against  Husband  and  Wife,  536. 
(e)  Actions  by  Wife,  537. 

(8)  /;/  Actions  By  and  Against  Principal  and  Agent,  537. 

(a)  On  Contracts  Made  on  Behalf  of  Principal,  537. 
aa.  Actions  by  Principal,  537. 
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bb.  Actions  Against  Principal,  538. 
cc.  Actions  by  Agent,  538. 

(b)  On  Contracts  Made  Without  Disclosing  Principal,  538. 

aa.  In  General,  538. 
bb.  Actions  by  Principal,  539. 
cc.  Actions  Against  Principal,  539. 
dd.  Actions  Against  Agent,  539. 
(9)  In  Actions  Between  Principal  and  Agent,  540. 

(10)  In  Actions  Against  Principals,  Principal  and  Sureties,  and 

Sureties,  540. 
(a)  Actions  Against  Principal  and  Sureties,  540. 
\F)  Actions  by  Principal,  540. 

(c)  Actions  Against  Sureties,  541. 

(11)  In  Garnishment  Proceedings,  542. 

(12)  I11  Proceedings  under  Mechanics  Lien  Laws,  542. 

(13)  In  Mortgage  Foreclosure  Proceedings,  542. 

(14)  In  Actions  Against  Stockholders,  542. 

(15)  In  Actions  By  and  Against  Public  Officers,  542. 

(16)  In  Actions  By  and  Against  Guardians,  542. 
9.  Set-off  in  Equity,  542. 

a.  In  General,  542. 

b.  Mutual  Accounts,  542. 

c.  Ground  for  Allowing  Set-off,  543. 

(1)  General  Rule,  543. 

(2)  Insolvency  of  Parties,  544. 

(3)  Nonresidence  of  Parties,  546. 
II.  Recoupment,  546. 

1.  Definition  and  General  Consideration,  546. 

a.  Definition,  546. 

b.  Origin  and  Nature,  547. 

c.  Distinguished  from  Set-off,  549. 

2.  Recoupment  for  Breach  of  Contract  Sued  upon,  549. 

a.  General  Rule,  549. 

b.  Fraud  of  Plaintiff  Not  Essential  Element,  550. 

c.  Breach  of  Contract  as  Failure  of  Consideration,  1551. 

d.  Application  of  Rule  to  Particular  Classes  of  Contracts,  551. 

(1)  Contracts  for  Labor  and  Services  —  Construction  Contracts 

and  the  Like,  5  5  t  . 

(2)  Contracts  for  Personal  Services,  552. 

(3)  Contracts  of  Sale,  553. 

(ci)  In  General,  553. 

Uj)  Breach  of  Warranty,  553. 

(V)  Fraud,  Misrepresentation,  and  Deceit,  554. 

(d)  Restoration  of  Property  Unnecessary,  555. 

(4)  Contracts  of  Bailment,  555. 

e.  Recoupment  for  Breach  of  Implied  Term  of  Contract,  556. 
/.  Recoupment  for  Plaintiff "' 's  Negligence,  556. 

g.  Recoupment  in  Actions  upon  Express  Contract,  557. 

h.  Recoupment  in  Action  on  Bill  or  Note,  557. 

(1)  In  General,  557. 

(2)  Recoupment  by  Surety  on  Note,  558. 

3.  Recoupment  of  Claim  Founded  on  Contract  Against  Claim  Founded  on 

Tort,SS%. 

4.  Recoupment  of  Claim  Founded  on  Tort  Against  Claim  Founded  on  Con- 

tract, 559. 

5.  Recoupment  of  Tort  Against  Tort,  559. 

6.  Recoupment  in  Actions  of  Replevin,  560. 

7.  Evidence  and  Burden  of  Proof,  560. 

8.  Damages,  560. 

a.  Measure  of  Damages,  560. 
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b.  Damages  Need  Not  Be  Liquidated,  561. 

c.  Recovery  of  Excess  over  Plaintiff ' s  Demand,  561. 

(1)  Excess  Not  Recoverable  at  Common  Law,  561. 

(2)  Excess  Recoverable  by  Statute,  561. 
9.  Statute  of  Limitations,  561. 

10.  Assignment  of  Contract,  562. 

11.  Death  of  Plaintiff,  562. 

12.  Limitations  of  Doctrine,  562. 

a.  Cross-action  Must  Lie  Between  Parties,  562. 

b.  Damages  Must  Have  Been  Occasioned  by  Plaintiff,  562. 

c.  Contract  Must  Be  Valid,  563. 

d.  Action  Brought  Before  Time  for  Plaintiff '  s  Performance,  563. 

e.  Refusal  by  Plaintiff  Before  Time  for  Performance,  563. 

f.  Breach  by  Plaintiff  After  Action  Brought,  563. 

g.  Breach  Before  Action  but  Damage  Suffered  Afterwards,  563. 

h.  Plaintiff '  s  Default  Caused  by  Defendant's  Breach,  563. 

i.  Where  Exclusive  Remedy  Ls  Provided  by  Statute,  563. 

j.  Claims  Must  Arise  Out  of  Same  Transaction  or  Relate  to  Same  Sub- 
ject-matter, 564. 

(1)  General  Principles,  564. 

(2)  Plaintiff's  Breach  Must  Affect  Consideration  for  Defendant 's 

Promise,  565. 

(3)  Promises  of  Plaintiff  and  Defendant  Must  Be  Mutually 

Dependent,  565. 
{a)  P?-inciple  Stated,  565. 
(J>)  Rules  of  Construction,  566. 

aa.  In  General,  566. 

bb.  Terms  Contained  in  Separate  Instruments^  566. 
cc.  Part  of  Contract  in  Writing,  Part  Parol,  566. 
k.   What  Constitutes  Same  Transaction  or  Subject-matter,  566. 

13.  Recoupment  as  Affected  by  Statute,  567. 
III.  Counterclaim,  568. 

1.  Definition  and  Nature,  568. 

a.  Definition,  568. 

b.  Defense  Distinguished  from  Counterclaim,  568. 

c.  Set-off  and  Recoupment  Distinguished  from  Counterclaim,  570. 

d.  Object  of  Statute  Allowing  Counterclaims,  571. 

2.  Essential  Elements  or  Characteristics,  572. 

a.  Essentials  as  Cause  of  Action,  572. 

b.  Relation  to  Plaintiff ' s  Claim,  574. 

c.  Accrual  of  Cause  of  Action,  575.  ^ 

d.  Admission  of  Plaintiff ' s  Claim,  576. 

e.  Mutuality  of  Demands,  576. 

f.  Liquidated  and  Unliquidated  Demands,  577. 

g.  Legal  or  Equitable  Demands,  577. 

h.  Joint  and  Several  Claims,  578. 

i.  Number  and  Joinder  of  Counterclaims,  579. 

3.  In  What  Proceedings  Available,  579. 

a.  General  Rules,  579. 

b.  Particular  Actions  or  Proceedings,  579. 

4.  What  May  Be  Counterclaimed,  581. 

a.  In  General,  581. 

b.  Claims  ex  Contractu  in  Actions  on  Contract,  582. 

(1)  General  Rules,  582. 

(2)  Actions  Arising  upon  Contract,  583. 

(3)  Claims  Arising  Out  of  Contract  Sued  upon,  586. 

(4)  Applications  and  Illustrations  of  Rules,  586. 

c.  Claims  Arising  Out  of  Same  Transaction,  588. 

(1)  General  Rules,  588. 

(2)  What  Constitutes  Same  Transaction,  589. 
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(3)  Tort  and  Contract,  590. 

(4)  Applications  and  Illustrations  of  Rules ,  592. 
d.  Claims  Connected  with  Subject  of  Action,  5  94. 

(1)  General  Rules,  594. 

(2)  Subject  of  Action,  595. 

(3)  Connection  with  Subject  of  Action,  596. 

(4)  Tort  and  Contract,  598. 

(5)  Applications  and  Illustrations  of  Rules,  601. 

5.  Parties  Between  Whom  Allowed,  604. 

a.  In  General,  604. 

b.  Who  May  Interpose  Counterclaims,  604. 

(1)  Assignees,  604. 

(2)  Persons  Sued  in  Representative  Capacity,  604. 

c.  Against  Whom  Counterclaims  May  Be  Interposed,  605. 

(1)  Plaintiff  of  Record,  605. 

(2)  Assignees,  605. 

(3)  Persons  Suing  in  Representative  Capacity,  606. 

(4)  Government,  608. 

(5)  Codefendants,  608. 

6.  Equitable  Counterclaims,  608. 

7.  Judgment  on  Counterclaim,  609. 

IV.  Set-off  of  Judgments,  610. 

1.  General,  610. 

2.  Basis  of  Power,  613. 

3.  Discretion  of  Court,  614. 

4.  7#  Whom  Relief  Granted,  614. 

5.  Protection  of  Rights  of  Third  Persons,  616. 

6.  Requisites  of  Judgment,  619. 

a.  /«  General,  619. 

Judgments  Appealed  From,  622. 
^.  Judgments  in  Different  Courts,  622. 

</.  Nature  of  Claims  on  Which  Judgments  Were  Based,  623. 

(1)  In  General,  623. 

(2)  Exemptions,  624. 

<?.  Mutuality  of  Parties,  625. 

/.  Judgments  in  Individual  and  Representative  Capacities,  625. 

7.  laches,  626. 

8.  <?/  iW-tf/;  626. 

9.  Conclusiveness  of  Denial  of  Set  off,  626. 
10.  Set-off  of  Judgment  Against  Claim,  626. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  19,  p.  715. 

For  failure  of  consideration  and  its  effects  upon  contracts,  see  in  this  work  the  title 
CONSIDERATION,  vol.  6,  p.  780  et  seq. 

For  recoupment  in  actions  for  conversion  of  pledged  property,  see  the  title  P IEDGE 
AND  COLLATERAL  SECURITY,  vol.  22,  p.  876. 

For  recoupment  in  proceedings  between  landlord  and  tenant,  see  the  title  LANDLORD 
AND  TENANT,  vol.  18,  p.  319  et  seq. 

For  the  jurisdiction  of  justices  of  the  peace  to  entertain  defenses  by  way  of  set-off,  recoup- 
ment, and  counterclaim,  see  the  title  JUSTICES  OF  TELE  PEACE,  vol.  18, 
p.  28. 

For  election  of  remedies  by  a  defendant  and  for  matters  of  res  judicata,  see  the  title 
RES  JUDICATA,  vol.  24,  p.  785  etseq. 

I.  Set-off  —  1.  Definition  —  A  set-off  is  a  counter-demand,  generally  of  a 
liquidated  debt,  growing  out  of  an  independent  transaction  for  which  an 
action  might  be  maintained  by  the  defendant  against  the  plaintiff,  exhibited 
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by  the  defendant  to  counterbalance  the  plaintiff's  recovery,  either  in  part  or 
in  whole,  and,  as  the  case  may  be,  to  recover  a  judgment  in  his  own  favor  foi 
the  balance.1 

2.  Origin  —  a.  Not  Recognized  at  Common  Law.  —  Except  as  it  was 
recognized  by  courts  of  equity,  set-off,  in  the  proper  sense  of  the  word,  i.  e., 
in  the  sense  of  a  cross-demand,  is  wholly  of  statutory  origin.  At  the  com- 
mon law  a  defendant  who  was  sued  by  his  creditors  could  not  set  up  a  debt 
due  to  him  by  the  plaintiff  by  way  of  counterbalancing  the  plaintiff's  recovery, 
although  the  amount  of  such  debt  was  the  greater;  he  was  driven  to  a 
separate  action  to  recover  his  own  claim.2 

b.  Evils  of  Common-law  Rule.  —  This  not  only  tended  to  multiplicity 
of  suits,  but,  if  the  plaintiff  happened  to  be  in  circumstances  of  insolvency, 
often  resulted  in  positive  injustice.  Even  if  the  plaintiff  had  become  bank- 
rupt, so  that  his  assignees  had  become  entitled  to  what  was  owing  from  the 
defendant,  the  law  allowed  the  assignees  to  recover  the  whole  amount  of  the 
defendant's  indebtedness,  leaving  the  defendant  to  go  in  under  the  bank- 
ruptcy and  prove  against  the  bankrupt's  estate,  and  recover  a  dividend  only.3 

c.  Statutes  of  Set-off  —  (i)  Bankruptcy  Statutes. — The  Temporary 
Bankrupt  Act  of  4  and  5  Anne,  c.  17,  effected  a  mitigation  of  this  evil  by 
allowing  a  set-off  in  cases  of  mutual  credits  and  mutual  debts  between  the 
bankrupt  and  any  person.  This  was  followed  by  similar  enactments  which 
were  designed  for  the  same  purpose.4 

(2)  General  Set-off  Statutes.  —  But  these  acts  only  partially  remedied  the 
evil  of  not  allowing  set-offs;  in  all  cases,  except  where  the  plaintiff  was  bank- 
rupt, the  defendant  was  still  compelled  to  bring  a  separate  action  to  recover 
any  sum  which  might  be  due  to  him  from  the  plaintiff  upon  an  independent 


1.  Definition.  —  Ord  v.  Ruspini,  2  Esp.  569; 
Mitchell  v.  McLean,  7  Fla.  329 ;  Avery  v. 
Brown,  31  Conn.  398;  Trabue  v.  Harris,  1  Met. 
(Ky.)  598;  Annan  v.  Houck,  4  Gill  (Md.)  331, 
45  Am.  Dec.  133  ;  Cook  v.  Mills,  5  Allen  (Mass J 
37 ;  Raymond  v.  State,  54  Miss.  562,  28  Am. 
Rep.  382;  Parker  v.  Hartt,  32  N.  J.  Eq.  225; 
Boston  Silk,  etc.,  Mills  v.  Eull,  (N.  Y.  Super. 
Ct.  Gen.  T.)  37  How.  Pr.  (N.  Y.)  299. 

Under  the  Oklahoma  code,  a  set-off  is  a 
cause  of  action  in  favor  of  the  defendant,  and 
against  the  plaintiff,  "  arising  upon  contract,  or 
ascertained  by  the  decision  of  a  court."  Rich- 
ardson v.  Penny,  10  Okla.  32. 

Compensation  of  Civil  Law.  —  The  law  of 
set-off  is  somewhat  similar  to  the  compensation 
of  the  civil  law.  Domat,  pt.  1,  b.  4,  tit.  2,  §  1  ; 
1  Ersk.  Inst.,  b.  3,  tit.  4,  §  5  ;  Pothier,  Traite 
des  Obligations,  pt.  3,  c.  4.  The  likeness  is 
such  that  the  civil-law  doctrines  can  some- 
times be  applied  to  the  law  of  set-off.  This 
similarity  has  been  thought,  by  an  eminent 
writer,  to  exist  not  because  set-off  is  borrowed 
from  the  civil-law  doctrine  of  compensation, 
but  because  both  rest  on  similar  principles  of 
common  sense  and  common  justice.  2  Parsons 
on  Contracts  734. 

Defalcation.  —  For  the  provisions  of  the 
Pennsylvania  statute  of  1705,  known  as  the 
Defalcation  Act,  see  Gogel  v.  Jacoby,  5  S.  &  R. 
(Pa.)  117.  While  the  wording  of  this  statute 
is  more  comprehensive  than  that  of  the  English 
statute  of  2  Geo.  II.,  and  the  word  "  set-off  "  is 
not  used,  the  remedy  given  thereby  is  similar 
to  set-off.    Warner  v.  Caulk,  3  Whart.  (Pa.)  193. 

Discount.  —  In  the  law  of  South  Carolina 
the  term  "  discount  "  appears  to  be  synonymous 


with  "set-off."  See  Haynes  v.  Prothro,  10 
Rich.  L.  (S.  Car.)  318;  Sumter  v.  Welsh,  1 
Brev.  (S.  Car.)  539. 

2.  Common  Law.  —  Rodgers  v.  Maw,  15  M.  & 
W.  446;  U.  S.  v.  Eckford,  6  Wall.  (U.  S.)  488; 
White  v.  Governor,  18  Ala.  767;  M'Lean  v. 
M'Lean,  1  Conn.  397  ;  Gunn  v.  Scovil,  1  Conn. 
399,  note;  Starkey  v.  Peters,  18  Conn.  187; 
Meriwether  v.  Bird,  9  Ga.  594 ;  Call  v.  Chap- 
man, 25  Me.  128;  Chandler  v.  Drew,  6  N.  H. 
469,  26  Am.  Dec.  704;  Hart  v.  Davis,  21  Tex. 
411. 

3.  Ex  p.  Prescot,  1  Atk.  230. 

4.  English  Bankruptcy  Statutes. —  The  statute 
of  Anne  was  followed  by  a  similar  one  in  the 
temporary  act  of  5  Geo.  I.,  c.  11;  then  with 
improvements  by  5  Geo.  II.,  c.  30,  §  28.  None 
of  these  acts,  however,  went  further  than  to 
allow  a  set-off  upon  the  accounts  existing  at 
the  time  of  the  bankruptcy.  But  the  statute  of 
46  Geo.  III.,  c.  135.  §  3,  went  further  and 
extended  the  right  of  set-off  to  cases  where 
credit  was  given  within  two  months  of  the 
date  of  the  commission,  provided  the  person 
giving  it  had  not  notice  of  a  prior  act  of  bank- 
ruptcy, or  that  the  bankrupt  was  insolvent,  or 
had  stopped  payment.  Afterwards,  in  the  stat- 
ute of  6  Geo.  IV.,  c.  16,  §  50,  the  provisions  of 
this  statute  relating  to  set-off  were  re-enacted 
in  12  and  13  Vict.,  c.  106,  §  171.  And  this 
enactment  continued  to  govern  this  branch  of 
the  law  until  the  passing  of  the  Bankruptcy 
Act  (32  and  33  Vict.,  c.  71)  in  1869.  See 
Gibson  v.  Bell,  1  Bing.  N.  Cas.  743,  27  E.  C.  L. 
562 ;  Rose  v.  Hart,  2  Smith  Lead.  Cas.  (8th 
ed.)  308  ;  Tuscumbia,  etc.,  R.  Co.  v.  Rhodes,  8 
Ala.  206. 
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transaction.  To  remedy  the  evil  of  multiplicity  of  suits,1  it  was  enacted  by 
2  Geo.  II.,  c.  22,  §  13,  that  a  defendant  might  establish  a  debt  against  a 
plaintiff  without  resorting  to  a  separate  action,2  and  these  provisions  were 
subsequently  made  perpetual  and  extended  by  8  Geo.  II.,  c.  24,  §§  4  and  5. 3 
While  it  seems  that  these  statutes  of  Geo.  II.  did  not  become  a  part  of  the 
law  of  the  United  States,4  they  have  been  substantially  re  enacted  in  the 
different  states,5  though  usually  without  the  restriction  as  to  penalties.6 


1.  Object  of  Set-off  Statutes. —  To  avoid  multi- 
plicity of  suits  is  generally  understood  to  have 
been  the  object  of  these  enactments.  See  Is- 
berg  v.  Bowden,  8  Exch.  852,  22  Eng.  L.  &  Eq. 
551  ;  Wallis  v.  Bastard,  4  De  G.  M.  &  G.  251, 
31  Eng.  L.  &  Eq.  175;  Cook  v.  Mills,  5  Allen 
(Mass.)  37;  Raymond  v.  Green,  12  Neb.  219, 
41  Am.  Rep.  763. 

2.  English  Set-off  Statutes.  —  The  terms  of 
this  statute  were  as  follows  :  "  Where  there  are 
mutual  debts  between  the  plaintiff  and  defend- 
ant, or,  if  either  party  sue  or  be  sued  as  ex- 
ecutor or  administrator,  where  there  are  mutual 
debts  between  the  testator  or  intestate  and 
either  party,  one  debt  may  be  set  against  the 
other." 

3.  For  the  provisions  of  the  statute  of  8  Geo. 
II.,  see  Lee  v.  Lester,  7  C.  B.  1011,  62  E.  C.  L. 
101 1. 

4.  Baltimore  Ins.  Co.  v.  M'Fadon,  4  Har.  & 
J.  (Md.)  31  ;  Stowers  v.  Barnard,  15  Pick. 
(Mass.)  221. 

5.  See  Dunn  v.  White,  1  Ala.  645  ;  Henry  v. 
Butler,  32  Conn.  140  ;  Chandler  v.  Drew,  6  N. 
H.  469,  26  Am.  Dec.  704 ;  Drew  v.  Towle,  27 
N.  H.  427,  59  Am.  Dec.  380 ;  Gordon  v.  Bowne, 
2  Johns.  (N.  Y.)  150;  Holbrook  v.  American 
F.  Ins.  Co.,  6  Paige  (N.  Y.)  220. 

6.  2  Wharton  on  Contracts,  §  1012. 

Statutes  of  Set-off  in  United  States.  —  As  illus- 
trating the  legislation  upon  this  subject  in  the 
United  States,  see  the  following  statutes  : 

Delaware.  —  Rev.  Stat.  Del.  (1893),  pp.  793, 
794,  c.  106,  §§  21-23. 

Maryland.  —  In  Maryland  set-off  was  first 
authorized  by  the  Act  of  1875,  c.  46.  See 
Dyer  v.  Dorsey,  1  Gill  &  J.  (Md.)  442;  Balti- 
more Ins.  Co.  v.  M'Fadon,  4  Har.  &  J.  (Md.) 
41.  Except  as  to  a  slight  change  made  in  1876, 
this  statute  may  be  found  in  Pub.  Gen.  Laws 
Md.  (1888),  art.  75,  §  12. 

Massachusetts.  —  Rev.  Laws  Mass.  (1902), 
c.  174. 

Missouri.  —  Rev.  Stat.  Mo.  (1879),  §  3867. 
Compare  Rev.  Stat.  Mo.  (1899),  §  4487. 

New  Hampshire.  —  In  New  Hampshire  the 
first  provincial  statute  of  1765  followed  the 
terms  of  the  8  Geo.  II.,  Prov.  Stat.  1771,  195. 
A  change  of  phrase  was  made  in  the  revision  of 
1791,  Stat.  1815,  172.  "If  there  are  mutual 
debts  or  demands  between  the  plaintiff  and  the 
defendant  at  the  time  of  the  commencement  of 
the  plaintiff's  action,  one  debt  or  demand  may 
be  set  off  against  the  other."  Pub.  Stat.  N.  H. 
(1901),  c.  223,  §  7. 

New  York.  —  It  seems  that  the  doctrine  of 
set-off  was  introduced  into  the  colony  of  New 
York  as  early  as  September  4,  1714.  The 
earliest  statutes  of  set-off  in  New  York  were 
modeled  upon  the  English  statute  of  2  Geo.  II., 
c.  22,  §  13;  the  similarity  between  those  acts 
was  such  that  English  decisions  were  relied 
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upon  for  the  interpretation  of  the  early  statutes 
of  the  state.  Gordon  v.  Bowne,  2  Johns.  (N. 
Y.)  150;  U.  S.  v.  Eckford,  6  Wall.  (U.  S.)  484. 
This  statute  regulating  and  defining  set-off  was 
the  first  innovation  upon  the  common  law,  and 
it  was  deemed  to  remain  in  force,  notwithstand- 
ing the  enactment  of  the  Code  of  Procedure, 
except  so  far  as  the  latter  was  inconsistent 
with  it.  Comm  s  Rep.  1850.  Under  the  code 
of  1852,  counterclaims  embraced  both  set-off 
and  recoupment,  as  previously  understood. 
Pattison  v.  Richards,  22  Barb.  (N.  Y.)  146; 
Rev.  Stat.  N.  Y.  (5th  ed.)  634,  635,  §  3.  Com- 
pare the  present  provisions,  Code  Civ.  Pro. 
N.  Y.,  §  501. 

Ohio.  —  Bates's  Annot.  Stat.  Ohio  (1897), 
§  5075- 

Pennsylvania.  —  The  Pennsylvania  Act  of 
1705  (Defalcation  Act)  was  passed  before  and 
is  more  comprehensive  than  the  British  statute 
of  2  Geo.  II.  It  has  been  construed  to  include 
cases  not  permitted  to  be  set  off  under  the 
English  statutes.  Boyd  v.  Thompson,  2  Yeates 
(Pa.)  217;  Steigleman  v.  Jeffries,  1  S.  &  R. 
(Pa.)  477,  7  Am.  Dec.  626;  Gogel  v.  Jacoby. 

5  S.  &  R.  (Pa.)  121,  9  Am.  Dec.  339;  Shaw  v. 
Badger,  12  S.  &  R.  (Pa.)  275:  Bayne  v.  Gay- 
lord,  3  Watts  (Pa.)  301  ;  Nickle  v.  Baldwin,  4 
W.  &  S.  (Pa.)  290;  Phillips  v.  Lawrence,  6  W. 

6  S.  (Pa.)  150;  Carman  v.  Franklin  F.  Ins.  Co., 
6  W.  &  S.  (Pa.)  155;  Hunt  v.  Gilmore,  59  Pa. 
St.  450.  Compare  the  present  provisions  for 
"  defalcation,"  Bright.  Purd.  Dig.  Laws  Pa. 
(1894),  p.  668. 

Rhode  Island.  —  Gen.  Laws  R.  I.  (1896),  c. 
239.  §  it- 

South  Carolina.  —  The  South  Carolina  Dis- 
count Act  was  passed  in  1759,  and  was  made 
perpetual  by  the  Act  of  1783.  Its  provisions 
have  been  enlarged  into  those  for  counterclaim. 
See  Code  Civ.  Pro.  S.  Car.  (1902),  §  171  ;  also 
infra,  this  title,  Counterclaim. 

Tennessee.  —  Annot.  Code  Tenn.  (1896), 
§  4639. 

Vermont.  —  Stat.  Vt.  (1894),  §  927. 
Virginia.  —  In  Virginia  the  legislation  on  the 
subject  of  set-off  began  at  a  very  early  date. 
See  5  Rob.  Prac,  c.  87,  §  3,  where  the  earliest 
enactments  are  set  out.  In  4  Anne  (1705)  the 
General  Assembly  of  Virginia  enacted  as  fol- 
lows :  "  That  where  any  suit  shall  be  com- 
menced and  prosecuted  within  this  colony  for 
any  debt  due  by  judgment,  bond,  bill,  or  other- 
wise, the  defendant  shall  have  liberty  upon  the 
trial  thereof  to  make  all  the  discount  he  can 
against  such  debt,  and  upon  proof  thereof  the 
same  shall  be  allowed  in  court."  3  Hen.  Stat. 
378;  4  Hen.  Stat.  275:  6  Hen.  Stat.  87.  This 
was  accidentally  omitted  by  the  revisers  of 
1792,  but  re-enacted  by  Act  of  Dec.  29,  t8o6. 
1  R.  C.  819,  p.  487,  c.  127.  It  was  considered 
as  "  equally  extensive  with  the  English  statute 
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3.  Construction  Of  Statutes  —  Whether  to  Be  Strict  or  Liberal.  —  Statutes  of  set- 
off, being  regarded  as  remedial  acts,  tending  to  prevent  circuity  of  action 
and  thus  to  settle  controversies  speedily,  are  to  be  liberally  construed.1 

Eegard  to  Be  Had  to  Purpose  of  Enactments.  —  Set-offs,  being  allowed  in  order  to 
prevent  multiplicity  of  actions,  ought  not  to  be  so  allowed  as  to  be  themselves 
the  cause  of  new  disputes.8 

Law  of  Forum  Generally  Governs.  —  The  right  of  set-off  usually  belongs  to  the 
remedy,  and  is,  therefore,  generally  governed  by  the  law  of  the  place  where 
the  action  is  brought.3  So  a  foreign  statute  of  set-off,  going  merely  to  the 
remedy,  will  not  be  regarded  as  affecting  a  debt,  but  the  lex  fori  will  exclu- 
sively govern.4  But  when  a  foreign  statute  of  set-off  goes  to  extinguish  a 
debt  subject  to  it,  it  should  have  extraterritorial  force.5 

By  Courts  of  Equity.  —  As  a  general  rule,  equity,  in  relation  to  set-off  as  in 
other  matter,  follows  the  law;  courts  of  equity,  except  in  cases  where  there 
exist  special  supervenient  equities  which  justify  them  in  granting  relief 
beyond  the  rules  of  law,6  follow  the  course  adopted  in  the  construction  of  the 
statutes  by  courts  of  law.7  Since  the  right  of  set-off  was  considered  a  mere 
matter  of  grace,  it  was  held  that  a  creditor  could  not  compel  a  third  person 


of  set-off,  to  say  the  least."  Lewis  v.  Long,  3 
Munf.  (Va.)  157.  Compare  the  present  pro- 
visions, Code  Va.  (1887),  §  32g8  el  seq. 

West  Virginia.  —  Code  W.  Va.  (1899),  c.  126, 
§  4.  It  seems  that  the  statute  in  West  Virginia, 
or  in  its  parent  state,  has  been  substantially 
the  same  at  least  as  far  back  as  1705.  See 
Wartman  v.  Yost,  22  Gratt.  (Va.)  607 ;  Balti- 
more, etc?,  R.  Co.  v.  Jameson,  13  W.  Va.  833, 
31  Am.  Rep.  779. 

Eetention  of  Term  "Set-off"  in  Counterclaim 
Statutes. —  In  some  of  the  states  where  statutes 
have  been  enacted  which  substantially  allow 
the  same  defense  which  may  be  made  under  the 
provisions  for  counterclaim  under  the  codes  of 
reformed  procedure,  the  terms  "  set  off  "  and 
"  counterclaim  "  have  both  been  preserved.  Thus, 
in  O/110  and  some  other  states,  the  term  "  set- 
off "  is  applied  to  the  class  of  matter  which  may 
be  set  off  under  that  part  of  the  statute  which  in 
effect  provides  that,  in  an  action  on  contract, 
any  other  cause  of  action  on  contract,  existing 
at  the  commencement  of  the  action,  etc.,  may  be 
offset,  and  the  term  "  counterclaim "  is  em- 
ployed to  designate  the  class  of  cases  which 
come  within  the  provision  which  extends  to  a 
cause  of  action  arising  out  of  the  "transaction 
set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim,  or  connected  with  the  sub- 
ject of  the  action. 

1.  Liberal  Construction  Favored.  —  Sargent  v. 
Southgate,  5  Pick.  (Mass.) -312,  16  Am.  Dec. 
409;  Richards  v.  Blood,  17  Mass.  66;  Temple 
v.  Scott,  3  Minn.  419;  Chandler  v.  Drew,  6 
N.  H.  469,  26  Am.  Dec.  704 ;  Chamboret  v. 
Cagney,  (N.  Y.  Super.  Ct.  Gen.  T.)  10  Abb. 
Pr.  N.  S.  (N.  Y.)  31  ;  Good  v.  Good,  5  Watts 
(Pa.)  116.  See  Truesdell  v.  Wallis,  4  Pick. 
(Mass.)  63. 

2.  Purpose  of  Statutes  to  Be  Advanced.  —  Man- 
gle v.  Stiles,  31  Pa.  St.  72. 

So  where  the  plaintiff  had  purchased  a  horse 
from  the  defendant  for  one  hundred  and  twenty- 
five  dollars,  but  it  had  been  taken  back  by  the 
defendant  on  the  plaintiff's  promise  to  do  what 
was  right  about  it,  or  to  leave  it  to  a  third  per- 
son, it  was  held  that  the  defendant  could  not 
set  off  a  claim  for  use  of  and  damages  to  the 
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horse  while  in  the  plaintiff's  possession,  since 
a  recovery  by  the  defendant  for  "  use  and  dam- 
age "  to  the  horse  would  be  no  answer  for  the 
plaintiff  in  a  suit  by  the  defendant  for  the  value 
of  the  horse  when  sold,  nor  for  the  difference 
in  value  when  taken  on  resale.  Stevens  v. 
Blen,  39  Me.  420. 

In  an  action  for  damages  for  breach  of  spe- 
cial contract,  the  breach  consisting  of  negli- 
gence in  keeping  the  plaintiff's  sheep,  whereby 
some  were  greatly  injured,  and  others  died,  it 
was  held  that  the  defendant  could  not  deduct 
from  such  damages  the  amount  to  which  he 
was  entitled  for  the  keeping  of  the  sheep. 
Crowninshield  v.  Robinson,  1  Mason  (U.  S.)  93. 

3.  When  Lex  Fori  Governs.  —  See  the  title 
Private  International  Law,  vol.  22,  p.  1385, 
note  2.  See  also  the  following  cases  :  Roach  v. 
Privett,  90  Ala.  391  ;  Cincinnati  Second  Nat. 
Bank  v.  Hemingray,  31  Ohio  St.  168;  Moore  v. 
Tate,  87  Tenn.  725,  10  Am.  St.  Rep.  712  ;  Carver 
V.  Adams,  38  Vt.  500. 

4.  Meyer  v.  Dresser,  16  C.  B.  N.  S.  646,  n  1 
E.  C.  L.  646.  See  MacFarlane  v.  Norris,  2  B. 
&  S.  783,  no  E.  C.  L.  783;  Galliopolis  Bank  v. 
Trimble,  6  B.  Mon.  (Ky.)  599. 

5.  When  Lex  Loci  Contractu  Governs.  —  See 
the  title  Private  International  Law,  vol.  22, 
p.  1385,  note  3. 

6.  See  infra,  this  section,  Set-off  in  Equity. 

7.  Equity  Follows  the  Law  —  Engl  a  nd.  —  Green 
v.  Farmer,  4  Burr.  2214. 

United  States.  —  Greene  v.  Darling,  5  Mason 
(U.  S.)  201  ;  Jackson  v.  Robinson,  3  Mason 
(U.  S.)  138. 

Alabama.  —  Tuscumbia,  etc.,  R.  Co.  v.  Rhodes, 
8  Ala.  206;  McKinley  v.  Winston,  19  Ala.  301  ; 
Cave  v.  Webb,  22  Ala.  583  ;  Simmons  v.  Wil- 
liams, 27  Ala.  507  :  Jones  v.  Brevard,  59  Ala. 
499  ;  Brown  v.  Scott.  87  Ala.  453. 

California.  —  Naglee  v.  Palmer,  7  Cal.  543. 

Connecticut.  —  Palmer  v.  Green,  6  Conn.  16. 

Georgia.  —  Jordan  v.  Jordan,  12  Ga.  77. 

Indiana. —  Elder  v.  Lasswell,  2  Blackf.  (Ind.) 
349- 

Kentucky.  —  Collins  v.  Farquar,  4  Litt.  (Ky.) 
153;  Graham  v.  Tilford,  1  Met.  (Ky.)  112. 
Maryland.  —  Robertson  v.  Parks,  3  Md.  Ch. 
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who  had  had  mutual  dealings  with  him  and  his  insolvent  debtor  to  assist  the 
former  in  obtaining  a  set-off.1 

4.  Nature  of  Set-off  —  a.  In  General.  —  Set-off  does  not  attack  the  claim 
of  the  plaintiff,  but  on  the  contrary  admits  the  plaintiff's  cause  of  action,  and 
urges  a  counter-demand  so  that  the  sum  awarded  to  one  party  may  counter- 
balance that  awarded  to  the  other,  in  whole  or  in  part.*  For  this  reason  it 
has  frequently  been  said  that  it  is  not  a  true  defense,3  but  is  in  the  nature  of 
a  cross-action.4 

b.  Distinguished  from  Common-law  Defenses  —  in  General.  -  Since 
set-off  admits  the  plaintiff's  cause  of  action,  but  sets  up  claims  due  to  the 
defendant,  so  that  the  sum  awarded  to  each  party  may  counterbalance  the 
other  in  whole  or  in  part,  it  is  clearly  distinguishable  from  those  common-law 
defenses  which  attack  the  plaintiff's  cause  of  action  and  show  that,  by  virtue 
thereof,  the  plaintiff  ought  not  to  recover  at  all,  or  only  part  of  his  demands. 
Upon  common-law  principles,  a  defendant  is,  in  general,  entitled  to  retain  or 
claim  by  way  of  reduction  all  payments  made  by  him,  and  all  just  demands 
and  allowances  accruing  to  him  in  respect  of  the  same  transaction  or  account, 
which  form  the  ground  of  action.5  These  defenses  are  clearly  distinguish- 
able from  set-off;  for  they  do  not  admit  that  the  demand  sued  upon  is  just, 
but,  on  the  contrary,  attack  the  plaintiff's  claim  itself,  and  urge  matter  to 
defeat  or  at  least  reduce  the  plaintiff's  demand,  on  account  of  some  matter 
connected  therewith.6 

Failure  of  Consideration.  —  The  defense  that  there  has  been  a  failure  of  con- 
sideration belongs  to  this  class  of  defenses.7  In  an  action  of  debt  for  work 
performed  or  goods  furnished,  the  defendant  may,  in  general,  independently 
of  the  statutes  of  set-off,  by  way  of  reducing  the  sum  claimed  by  the  plaintiff, 
prove  that  the  work  was  not  done,8  or  that  none  or  only  some  of  the  goods 


fx;  Gibbs  v.  Cunningham,  4  Md.  Ch.  322; 
Watkins  v.  Zanc,  4  Md.  Ch.  13;  Scott  v.  Scott, 
17  Md.  78. 

Michigan.  —  Lockwood  V.  Beckvvith,  6  Mich. 
168,  72  Am.  Dec.  69;  Hendricks  v.  Toole,  29 
Mich.  340. 

New  Hampshire.  —  Brown  v.  Warren,  43  N. 
H.  435- 

New  Jersey.  —  Black  v.  Whitall,  9  N.  J.  Eq. 
572,  59  Am.  Dec.  423. 

New  York.  —  Holbrook  v.  American  F.  Ins. 
Co.,  6  Paige  (N.  Y.)  220;  Irving  v.  De  Kay,  10 
Paige  (N.  Y.)  319;  Duncan  v.  Lyon,  3  Johns. 
Ch.  (N.  Y.)  3Si,  8  Am.  Dec.  513;  Hackett  v. 
Connett,  2  Edw.  (N.  Y.)  73  ;  Lane  v.  Bailey,  47 
Barb.  (N.  Y.)  404. 

Rhode  Island.  —  Bell  v.  Ward,  10  R.  I.  503. 

In  Michigan  the  statutes  provide  that  in  suits 
for  the  recovery  and  payment  of  money  set-offs 
are  to  be  allowed  in  equity  in  the  same  manner 
and  with  the  like  effect  as  in  actions  at  law. 
Corap.  Laws  Mich.  (1897),  §  438. 

1.  Munger  v.  Albany  City  Nat.  Bank,  85  N.  Y. 
580. 

2.  Set-off  as  Defense.  —  St.  Louis,  etc.,  Packet 
Co.  v.  McPeters,  124  Ala.  45 1  ;  Gregory  v. 
Trainor,  4  E.  D.  Smith  (N.  Y.)  58. 

3.  Set-off  Not  Strictly  Defense.  —  Wills  v. 
Browning,  96  Ind.  149;  Bowen  v.  Hale,  4  Iowa 
430;  Freeman  v.  Fleming,  5  Iowa  460;  Lewis 
v.  Denton,  13  Iowa  441  ;  Reed  v.  Darlington,  19 
Iowa  349;  Ward  v.  Fellers,  3  Mich.  281  ;  Chand- 
ler v.  Drew,  6  N.  H.  469,  26  Am.  Dec.  704 ; 
Timmons  v.  Dunn,  4  Ohio  St.  680.  See  Jones 
v.  Moore,  42  Mo.  413.  And  see  Defense,  vol. 
9,  p.  175- 


4.  Set-off  as  Cross-action.  —  Lewis  v.  Denton, 

13  Iowa  441. 

"  A  set-off  means  a  '  cross-claim,  for  which  an 
action  might  be  maintained  against  the  plaintiff, 
and  is  very  different  from  a  mere  right  to  a  de- 
duction from,  or  reduction  of,  his  demand,  on 
account  of  some  matters  connected  therewith.' 
See  the  authorities  cited,  2  Saunders  on  Plead- 
ing and  Evidence  (Am.  ed.  1829)  314."  Annan 
v.  Houck,  4  Gill  (Md.)  331,  45  Am.  Dec.  133. 

5.  Common-law  Defenses  Distinguished.  —  See 
Light  v.  Stoever,  12  S.  &  R.  (Pa.)  433  ;  Blaisdell 
v.  Davis,  72  Vt.  295. 

Where  the  plaintiff  was  sued  on  a  quantum 
meruit  for  work  and  labor,  it  was  held  that  the 
defendant  might  (without  pleading  a  set-off) 
give  in  evidence  that  he  provided  the  plaintiff's 
men,  who  did  the  work,  with  their  beer,  as  it 
might  be  that  the  plaintiff  deserved  to  be  paid 
the  less  because  his  men  had  their  beer  pro- 
vided for  them  by  the  defendant.  Grainger  v. 
Raybould,  9  C.  &  P.  229,  38  E.  C.  L.  94. 

Likewise  it  has  been  held  that,  in  assumpsit 
for  the  value  of  services,  the  defendant,  with  a 
view  to  the  reduction  of  '•amages,  may,  under 
the  general  issue,  without  notice  or  plea  of  set- 
off, offer  evidence  that  during  the  time  of  the 
rendition  of  the  services  he  had  supported  and 
maintained  the  plaintiff  and  his  family.  Brooke 
r.  Carroll.  13  Md.  379. 

6.  See  Trabue  v.  Harris,  1  Met.  (Ky.)  598. 

7.  Fairman  v.  Fluck,  5  Watts  (Pa.)  516. 

8.  Failure  to  Perform  Services.  —  Turner  v. 
Diaper,  2  M.  &  G.  241,  40  E.  C.  L.  331.  See 
Edwards  v.  Todd,  2  111.  462.  See  also  the  title 
Consideration,  vol.  6,  p.  784. 
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were  furnished.1  And  in  an  action  for  work  and  labor  done  or  for  goods 
sold,  though  the  contract  was  at  a  certain  price,  the  defendant  may  prove, 
under  the  general  issue,  in  reduction  of  the  claim,  that  the  work  was 
improperly  done,3  or  that  the  goods  were  not  of  the  quality  warranted.3 

Payment.  —  The  defense  of  payment  obviously  belongs  to  this  species  of 
defenses.4 

Right  to  Retain  Part  of  Money  Had  and  Received.  —  Likewise,  in  an  action  for 
money  had  and  received,  the  defendant  may  show,  without  the  aid  of  the 
statutes  of  set-off,  that  he  is  entitled  to  retain  certain  allowances  out  of  the 
very  sum  demanded,  this  not  being  in  the  nature  of  a  cross-demand,  but  being 
a  charge  which  makes  the  sum  of  "noney  received  to-  the  plaintiff's  use  so 
much  less.5 


1.  Failure  to  Deliver  Goods. —  Shimp  v.  Siedel, 
6  Houst.  (Del.)  421  ;  Weakland  v.  Hoffman,  50 
Pa.  St.  513,  88  Am.  Dec.  560.  See  the  title 
Consideration,  vol.  6,  p.  783. 

So,  Where  the  Plaintiff  Contracted  to  Eo  Certain 
Work  for  the  defendant  and  to  find  the  mate- 
rials for  it,  for  a  fixed  sum,  and  the  defendant 
supplied  a  portion  of  the  materials,  which  the 
plaintiff  accepted  and  used  in  the  work,  it  was 
held,  in  an  action  by  the  plaintiff  for  work  done, 
that  the  defendant  was  entitled  to  deduct  the 
value  of  the  materials  supplied  by  him  without 
pleading  a  set-off.  Newton  v.  Forster,  12  M. 
&  W.  772. 

In  an  Action  to  Foreclose  a  .Mortgage,  allega- 
tions in  the  answer  that  the  consideration  for 
the  mortgage  was  the  plaintiff's  agreement  to 
advance  to  the  defendants  the  amount  for  which 
the  mortgage  was  given,  one  thousand  dollars,  in 
cash,  but  that  only  eight  hundred  and  fifty  dol- 
lars had  ever  been  advanced,  were  held  to  show 
a  partial  failure  of  consideration,  but  not  a  set- 
off or  counterclaim.  Lash  v.  McCormick,  17 
Minn.  403. 

2.  Improper  Performance  of  Services  —  Eng- 
land. - —  Basten  v.  Butter,  7  East  479  ;  Farns- 
worth  v.  Garrard,  1  Campb.  38  ;  Kist  v.  Atkin- 
son, 2  Campb.  63  ;  Duncan  v.  Blundell,  3  Stark 
6,  14  E.  C.  L.  145  ;  Cousins  v.  Paddon,  2  C.  M. 

6  R.  547- 

Arkansas.  —  Field  v.  Ringo,  7  Ark.  435. 
Iowa.  —  Crookshank   v.    Mallory,    2  Greene 
(Iowa)  257. 

New  York.  —  Moffett  v.  Sackett,  18  N.  Y. 

522. 

Pennsylvania.  —  Heck  v.  Shener,  4  S.  &  R. 
(Pa.)  249,  8  Am.  Dec.  700  ;  Nickle  v.  Baldwin, 
4  W.  &  S.  (Pa.)  290;  Shoup  v.  Shoup,  15 
Pa.  St.  361  ;  Hunt  v.  Gilmore,  59  Pa.  St.  450; 
Glennon  v.  Lebanon  Mfg.  Co.,  140  Pa.  St. 
594. 

Tennessee.  —  Chandler  v.  Wheeler,  (Tenn. 
Ch.  1898)  49  S.  W.  Rep.  278. 

See  the  title  Consideration,  vol.  6,  p.  784. 

In  an  Action  by  a  Servant  Against  His  Master 
for  Wages,  the  latter  cannot,  in  general,  set  off 
or  deduct  the  value  of  goods  lost  or  damaged 
by  the  negligence  of  the  former,  unless  it  can 
be  proved  to  be  part  of  the  original  agreement 
between  them  that  the  servant  should  pay  out  of 
his  wages  for  all  his  master's  goods  lost  through 
his  negligence,  in  which  case  the  value  of  the 
goods  lost  may,  under  the  general  issue,  be  de- 
ducted from  the  amount  of  the  wages.  Le  Loir 
v.  Bristow,  4  Campb.  134  ;  Cleworth  v.  Pickford, 

7  M.  &  W.  320. 


But  in  Pennsylvania,  in  an  action  for  services 
as  a  housekeeper  and  for  goods  sold  and  deliv- 
ered, it  was  held  that  the  defendant  could,  under 
a  plea  of  non  assitinpsit ,  give  evidence  that  while 
the  plaintiff  was  acting  as  housekeeper  she, 
without  his  knowledge,  gave  away  articles  be- 
longing to  him.  The  decision  was  based  upon 
the  ground  that  there  was  a  failure  on  the  part 
of  the  plaintiff  properly  to  discharge  her  duties. 
Heck  v.  Shener,  4  S.  &  R.  (Pa.)  249,  8  Am. 
Dec.  700. 

3.  Inferiority  in   Quality  of  Thing  Sold.  — 

Poulton  v.  Lattimore,  9  B.  &  C.  259,  17  E.  C.  L. 
373,  4  M.  &  R.  208  ;  Fisher  v.  Samuda,  1  Campb. 
190  ;  Germaine  v.  Burton,  3  Stark.  32,  14  E.  C. 
L.  152;  Hitchcock  v.  Hunt,  28  Conn.  343; 
Steigleman  v.  Jeffries,  1  S.  &  R.  (Pa.)  477,  7 
Am.  Dec.  626;  Light  v.  Stoever,  12  S.  &  R. 
(Pa.)  431  ;  Price  v.  Lewis,  17  Pa.  St.  51,  55  Am. 
Dec.  536.  See  the  title  Consideration,  vol.  6, 
p.  782. 

4.  Payment    aDd     Set-off    Distinguished.  — 

Broughton  v.  Mcintosh,  1  Ala.  103.  And  see 
Jeffs  v.  Wood,  2  P.  Wms.  128;  Buce  v.  Hena- 
gan,  1  McMull.  L.  (S.  Car.)  28;  Gilliat  v. 
Lynch,  2  Leigh  (Va.)  504. 

Where  a  Tenant  has  been  compelled  by  a  su- 
perior landlord,  or  other  incumbrancer  having  a 
title  paramount  to  that  of  his  immediate  land- 
lord, to  pay  sums  due  for  ground  rent,  or  other 
like  charges,  the  courts  have  given  to  the  ten- 
ant the  benefit  of  a  set-off  as  to  payments  of 
this  description,  by  holding  them  to  be  in  fact 
payments  of  the  rent  itself,  or  part  of  it  (Gra- 
ham v.  Allsopp,  3  Exch.  198;  Sapsford  v. 
Fletcher,  4  T.  R.  512;  Taylor  v.  Zamira,  6 
Taunt.  524,  1  E.  C.  L.  472 ;  Andrew  v.  Han- 
cock, 1  B.  &  B.  37,  5  E.  C.  L.  10;  Spragg  v. 
Hammond,  2  Brod.  &  B.  59,  6  E.  C.  L.  §7 ; 
Laycock  v.  Tufnell,  2  Chit.  531,  18  E.  C.  L. 
409),  and  to  be  properly  admissible  in  evidence 
under  the  plea  riens  en  arriere.  Jones  v.  Mor- 
ris, 3  Exch.  742. 

5.  Dinwiddie  v.  Bailey,  6  Ves.  Jr.  142  ;  Dale 
v.  Sollet,  4  Burr.  2133  ;  Sturdy  v.  Arnaud,  3  T. 
R-  599  ;  James  v.  Kynnier,  5  Ves.  Jr.  108  ;  Dob- 
son  v.  Lockhart,  5  T.  R.  135  ;  Pierce  v.  Under- 
wood, 103  Mich.  62. 

Where  services  have  been  performed  in  pay- 
ment of  the  demand  sued,  under  a  contract  be- 
tween the  parties,  it  is  not  necessary  for  the 
defendant  to  file  an  account  for  such  services, 
by  way  of  set-off,  pursuant  to  the  provisions  of 
the  statute,  in  order  to  entitle  him  to  give  evi- 
dence of  the  same  in  defense  of  the  action. 
Wilby  v.  Harris,  13  Mass.  496. 
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Agreement  for  Counterbalancing  Claims.  —  Set-off  should  not  be  confounded  with 
the  defense  that  there  was  an  agreement  by  which  the  plaintiff  should  accept 
certain  counter-demands  in  satisfaction  of  his  claims.1  Evidence  of  such  an 
agreement  may  be  given  under  the  general  plea  of  payment.2  Where 
demands,  originally  cross,  and  not  arising  out  of  the  same  transaction,  have, 
by  subsequent  express  agreement,  been  stipulated  to  be  deducted,  or  set  off 
against  each  other,  only  the  balance  is  the  debt  and  sum  recoverable,  without 
any  special  plea  of  set-off.3  But,  in  order  that  matter  of  set-off  or  of  recoup- 
ment may  be  proved  under  a  plea  of  payment,  it  is  indispensable  that  an 
express  agreement  that  such  matter  shall  constitute  payment,  or  such  a  state 
of  facts  from  which  such  assent  is  clearly  inferable,  be  first  proven.4  When 
this  is  proved,  the  right  to  urge  such  matter  as  a  defense  to  the  claim  of  the 
plaintiff  is  secured  to  the  defendant  independent!)'  of  the  statutes  of  set-off, 
if,  of  course,  the  agreement  is  founded  upon  a  sufficient  consideration.5 

Mutual  Accounts.  —  It  is  probably  upon  the  theory  that  there  exists  an  agree- 
ment of  this  kind  6  that,  where  the  nature  of  the  transaction  necessarily  con- 
stitutes an  account,  consisting  of  receipts  and  payments,  debts  and  credits, 
the  balance  only  will  be  considered,  at  both  law  and  equity,  to  be  the  debt.7 
But  the  right  to  set-off  is  entirely  different  from  a  right  to  an  account,  where 
the  demands  are  not  of  a  distinct  and   independent  character,   but  are 


1.  Agreement  to  Deduct  Insurance  Premiums 
from  Loss.  — Although  set-off  is  not  permitted 
in  an  action  on  an  insurance  policy  after  a  par- 
tial loss  under  the  statute  of  set-off  (see  infra, 
this  title,  paragraph  In  Actions  on  Insurance 
Policies,  p.  503)  yet  where  there  is  an  express 
agreement  between  the  parties  in  the  policy  that 
the  amount  of  the  premium  due  shall  be  deducted 
out  of  any  loss  that  may  be  claimed,  the  con- 
tract of  the  parties  must  govern.  Livermore  v. 
Newburyport  Marine  Ins.  Co.,  2  Mass.  232 ; 
Dodge  v.  Union  Marine  Ins.  Co.,  17  Mass.  471. 
And,  under  agreement,  the  insurers  may  set  off 
not  only  their  premium  against  the  loss  upon 
the  same  policy,  but  also  against  losses  arising 
on  different  policies.  Cleveland  v.  Clap,  5  Mass. 
201.  Under  a  clause  in  a  policy  of  insurance 
that  the  "  loss  shall  be  paid,"  "  the  amount  of 
the  premium  note  "  "  being  first  deducted,"  the 
insured,  when  sued  upon  the  note,  can  set  off  a 
loss  under  the  policy  (Columbian  Ins.  Co.  v. 
Bean,  113  Mass.  541;  see  Osgood  v.  De  Groot, 
36  N.  Y.  348),  although  the  amount  of  such 
loss,  being  unliquidated,  cannot  be  set  off  under 
the  statute.  See  Rev.  Laws  Mass.  (1902),  c. 
174,  §§  1,  8. 

2.  Sullivan  v.  Sullivan,  20  S.  Car.  509. 

If  a  landlord  directs  a  tenant  who  is  overseer 
of  the  poor  to  pay  on  the  landlord's  account 
rates  irregularly  assessed  on  him,  and  promises 
that  the  levies  shall  eat  out  the  rents,  the  ten- 
ant may  set  them  off  or  prove  them  as  payment 
in  an  action  for  use  and  occupation.  Roper  v. 
Bum  ford,  3  Taunt.  76. 

3.  1  Chit.  PI.  595. 

Where  a  set-off  was  admitted  by  consent,  al- 
though the  claim  could  not  be  legally  set  off,  the 
court  refused  to  reverse  the  judgment  for  that 
cause.    McKinney  v.  Robinson,  2  N.  J.  L.  245. 

If  a  set-off  which  cannot  legally  be  made  is 
pleaded  and  not  objected  to,  and  a  jury  passes 
upon  it,  the  consent  of  parties  thus  to  be  implied 
will  take  away  the  error.  King  v.  Fuller,  3 
Cai.  (N.  Y.)  152;  Gillett  v.  Moody,  (Tex. 
Civ.  App.  1899)  54  S.  W.  Rep.  35. 

4.  Necessity  for  an  Agreement.  —  Gaff ord  v. 
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Proskauer,  59  Ala.  267 ;  Green  v.  Storm,  3 
Sandf.  Ch.  (N.  Y.)  305  ;  Ogilvie  v.  Lightstone,  1 
Daly  (N.  Y.)  129. 

A  counterclaim  which  might  be  set  off  is  not 
admissible  under  the  plea  of  discount,  without 
an  agreement  to  discount  it.  Glazier  v.  McCal- 
lister,  s  Harr.  (Del.)  41. 

So  in  order  that  matter  of  set-off  or  of  re- 
coupment may  be  proved  under  a  plea  of  pay- 
ment in  assumpsit,  it  is  indispensable  that  an 
agreement  that  such  matter  shall  constitute  pay- 
ment be  first  proven.  Hill  v.  Austin,  19  Ark. 
230;  Quinn  v.  Sewell,  50  Ark.  380. 

5.  Dale  v.  Sollet,  4  Burr.  2133;  Dinwiddie 
v.  Bailey,  6  Ves.  Jr.  142  ;  Livermore  v.  Newbury- 
port Marine  Ins.  Co.,  2  Mass.  232 ;  Eaves  v. 
Henderson,  17  Wend.  (N.  Y.)  190. 

Custom.  —  In  an  action  to  recover  money  for 
dyeing  goods,  it  was  held  that  the  defendant 
might,  at  common  law,  prove  as  a  defense  that 
there  was  a  custom  in  the  trade  that  the  amount 
of  damage  done  to  goods  while  being  dyed 
might  be  deducted  from  the  price  of  the  dye- 
ing. Bamford  v.  Harris,  1  Stark.  343,  2  E.  C. 
L.  134. 

Law  of  Foreign  Country.  —  So  where  mutual 

debts  are  contracted  in  a  foreign  country,  and 
by  the  law  of  that  country  the  defendant  would 
be  entitled  in  an  action  against  him  to  set  off 
his  debt  against  the  plaintiff's,  it  appears  that 
irrespective  of  the  English  law  of  set-off,  this 
may  be  pleaded  as  a  defense  to  an  action 
brought  by  the  plaintiff  in  England  to  recover 
the  debt  in  question.  MacFarlane  v.  Morris, 
2  B.  &  S.  783,  no  E.  C.  L.  783,  31  L.  J.  Q.  B. 
245- 

6.  See  Hughes  v.  M'Coun,  3  Bibb  (Ky.)  254. 

7.  See  Green  v.  Farmer,  4  Burr.  2221  ;  Cur- 
son  v.  African  Co.,  1  Vern.  121  ;  Downam  v. 
Matthews,  Prec.  Ch.  580 :  Hawkins  v.  Free- 
man, 2  Eq.  Cas.  Abr.  io,  par.  10;  Viner's  Abr. 
560,  pi.  26  ;  Peters  Soame,  2  Vern.  428  ;  Jeffs 
v.  Wood,  2  P.  Wms.  128;  M'Lean  v.  M'Lean,  1 
Conn.  397  ;  Gallagher  v.  Hathaway  Mfg.  Corp., 
172  Mass.  230;  Wolcott  v.  Sullivan,  1  Edw. 
(N.  Y.)  399.    See  also  infra. 
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connected  in  such  a  way  that  the  whole  series  forms  one  transaction.1 

Distinguished  from  Recoupment. — While  set-off,  in  its  original  form,  resembles 
recoupment  in  being  confined  to  actions  upon  contract,  it  differs  from  that 
remedy  in  that  it  must  be  for  a  sum  certain,  and  may  arise  upon  a  different 
contract  from  the  one  in  suit,  while  recoupment  is  for  damages,  generally 
unliquidated,  resulting  from  the  breach  of  the  very  contract  in  suit.2 

5.  General  Principles  —  a.  In  General.  —  Because  it  is  in  the  nature  of 
a  cross-action,  rather  than  that  of  a  defense,3  the  same  principles  must,  in 
general,  apply  to  the  maintenance  of  a  set-off  that  would  govern  were  an 
independent  action  brought  thereon.4  But  while  there  is  a  close  analogy 
between  setting  off  a  demand  and  bringing  an  independent  action  thereon,  it 
has  been  said  that  statutes  which  speak  only  of  an  action  are  construed 
rigidly,  and  are  not  to  be  extended  to  set-offs.5 

b.  Effect  of  Failure  to  Use  Set-off — (i)  General  Rule.  —  The 
distinction  between  set-off  and  a  defense  in  the  technical  sense  is  well  illus- 
trated in  the  rule  that  a  set-off  under  the  typical  set-off  statutes  may  be  used 
or  not,  at  pleasure.6  If  a  defendant  in  an  action  has  a  defense  thereto,  he 
must,  in  general,  defend  and  protect  his  rights;  for  if  he  omits  to  do  so,  he 
cannot  afterwards,  as  plaintiff,  sue  for  such  rights.7  But  unless  there  are 
provisions  in  the  statutes  which  expressly  provide  differently,  a  defendant 
may  use  or  not  use  his  claim  in  set-off  when  an  opportunity  is  presented,8 
without  impairing  his  right  to  establish  his  claim  in  a  separate  action  9  or  to 


1.  Adams  Eq.,  pp.  423,  424.  See  Ranger  v. 
Great  Western  R.  Co.,  5  H.  L.  Cas.  91. 

2.  See  infra,  this  title,  Recoupment. 

3.  See  supra,  this  section,  Nature  of  Set-off 
—  In  General. 

4.  Set-off  Governed  hy  Principles  Applicable  to 
Actions.  —  Heer  Dry  Goods  Co.  v.  Shaffer,  51 
Ark.  368 ;  Mitchell  v.  McLean,  7  Fla.  329  ; 
Freeland  v.  Man,  1  Smed.  &  M.  (Miss.)  531  ; 
Chase  v.  Strain,  15  N.  H.  535;  Prentiss  v. 
Sprague,  1  Hilt.  (N.  Y.)  428 ;  Barnes  v.  Shel- 
ton,  Harp.  L.  (S.  Car.)  33,  18  Am.  Dec.  642. 

5.  Statutes  Relating  to  Actions  Not  Applicable 
to  Set-offs.  —  Taylor  v.  New  York,  82  N.  Y.  10. 

Thus,  it  has  been  held  that  a  statute  pro- 
hibiting actions  on  justices'  judgments  within 
five  years  after  their  rendition  does  not  pre- 
vent parties  thereto,  and  especially  assignees 
thereof,  from  using  them  as  defenses,  set-offs, 
or  counterclaims  in  actions.  Clark  v.  Story,  29 
Barb.  (N.  Y.)  295. 

And  a  statute  requiring  the  obtaining  of  the 
leave  of  the  court  before  bringing  an  action 
upon  judgments  has  been  held  not  to  apply  to 
the  pleading  of  judgments  by  way  of  set-offs 
or  counterclaims.  Wells  v.  Henshaw,  3  Bosw. 
(N.  Y.)  625. 

Notwithstanding  a  statute  in  Virginia  pro- 
hibiting an  action  for  clerk's  fees  until  a  return 
by  the  sheriff  or  sergeant,  such  fees  were  al- 
lowed as  a  set-off  in  Craigen  v.  Lobb.  12  Leigh 
(Va.)  630,  the  court  citing  Martin  v.  Winder,  1 
Dougl.  199,  note,  and  Bulman  v.  Birkett,  1  Esp. 
449- 

Under  a  statute  providing  that  no  attorney 
should  commence  or  maintain  an  action  for  the 
recovery  of  any  fees,  charges,  or  disbursements 
for  business  done  by  him  until  the  expiration 
of  one  month  after  the  delivery  of  a  hill  there- 
for, it  has  nevertheless  been  held  that  an  at- 
torney might  set  off  his  bill  although  it  was  not 
delivered  a  month  before  the  commencement 
of  the  action  ;  but  it  ought,  if  possible,  to  be 


delivered  in  time  enough  to  be  taxed,  and  at 
least  should  be  delivered  sufficiently  early  to 
prevent  the  plaintiff  from  being  taken  by  surprise 
at  the  trial.  Brown  v.  Tibbits,  11  C.  B.  N.  S. 
855,  103  E.  C.  L.  855,  31  L.  J.  C.  PI.  206;  Mar- 
tin v.  Winder,  1  Dougl.  199,  note;  Bulman  v. 
Birkett,  1  Esp.  449  ;  Montag.  36.  See  also  Har- 
rison v.  Turner,  10  Q.  B.  482,  59  E.  C.  L.  481  ; 
and  see  per  Parke,  B.,  Lester  v.  Lazarus,  2  C. 
M.  &  R.  669. 

6.  Broughton  v.  Mcintosh,  1  Ala.  103. 

7.  Holmes  v.  Stateler,  57  111.  209. 

8.  Rule  under  the  Doctrine  of  Compensation  in 
the  Civil  Law.  —  The  difference  between  set-off 
and  compensation  of  the  civil  law  is  here  well 
illustrated.  Under  the  civil-law  doctrine  of 
compensation  the  cross-debt  to  the  same  amount 
was,  by  mere  operation  of  law,  and  independ- 
ently of  the  act  of  the  parties,  extinguished ; 
consequently  the  rule  in  the  civil  law  is  contrary 
to  that  stated  in  the  text.  2  Story  Eq.  Jur., 
§  1440,  citing  Pothier  on  Oblig.,  n.  599  ;  1 
Domat.,  b.  4,  tit.  2,  §  1,  art.  4.  It  seems  to 
resemble  our  payment,  in  this  respect,  rather 
than  set-oft. 

9.  Omission  to  Urge  Set-off  Not  a  Waiver  — 
England.  —  Brown  v.  Pigeon,  2  Campb.  595  ; 
Baskerville  v.  Brown,  2  Burr.  1229;  Brisbane  v. 
Dacres,  5  Taunt.  148,  1  E.  C.  L.  45. 

Alabama.  —  Garrow  v.  Carpenter,  1  Port. 
(Ala.)  359;  De  Sylva  v.  Henry,  3  Port.  (Ala.) 
132;  Broughton  v.  Mcintosh,  1  Ala.  103. 
California.  —  Hobbs  v.  Duff,  23  Cal.  596. 
Illinois. — -Morton  v.  Bailey,  2  111.  213,  27  Am. 
Dec.  767 ;  Chicago,  etc.,  R.  Co.  v.  Field,  86  111. 
270. 

Indiana.  —  Judah  v.  Brandon,  5  Blackf.  (Ind.) 
506. 

Maine.  —  Bartlett  v.  Pearson,  29  Me.  9. 
Massachusetts.  —  Minor  v.  Walter,  17  Mass. 
237- 

Michigan.  —  McF.wen  v.   Bigelow,  40  Mich. 
215;  Huntoon  v.  Russell,  41  Mich.  316. 
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use  it  in  a  subsequent  action  by  the  same  plaintiff 1  or  to  plead  it  to  an 
action  on  the  judgment.2 

(2)  Reasons  For  and  Against  Urging  Set-off.  —  And  where  the  defend- 
ant is  not  prepared,  at  the  time  the  plaintiff  sues  him,  to  prove  his  demand, 
it  is  most  advisable  not  to  plead  or  give  notice  of  set-off,  for  in  case  he  should 
go  into  evidence  upon  the  trial  in  support  of  his  cross-demand,  and  fail  in 
the  attempt,  he  cannot  afterwards  proceed  in  an  action  for  the  amount.3  It 
is,  however,  better  that  a  claim  should  be  settled  by  set-off,  when  that  can 
properly  be  done,  because  it  saves  both  expense  and  time  to  do  this.  And 
courts  have  censured  parties  for  not  pleading  a  demand  by  way  of  set-off 
when  there  was  nothing  to  show  that  it  might  not  have  been  made  perfectly 
available  to  the  defendant  in  that  way.  Besides,  the  possibility  of  the  plain- 
tiff in  the  action  in  which  a  demand  can  be  set  off  becoming  insolvent  before 
an  independent  action  can  be  instituted  and  judgment  recovered  should  be 
considered.  But  it  has  been  held  that  when  a  judgment  creditor  becomes 
insolvent  after  obtaining  his  judgment,  equity  may  compel  allowance  of  any 
set-off  the  debtor  may  have  against  him,  though  it  existed  at  the  time  suit 
was  brought,  provided  it  was  not  adjudicated  against  in  the  suit.4 

(3)  Statutes  Requiring  Set-off  to  Be  Made.  —  It  is,  in  the  statutes  of  some 
states,  provided  in  effect  that  if  the  defendant,  when  an  action  is  brought 
against  him  in  which  a  set-off  may  be  made,  neglects  to  set  off  his  claim,  a 
subsequent  suit  for  its  recovery  is  thereby  barred.5  In  order  that  a  suit  may 
be  barred  by  the  operation  of  a  statute  of  this  kind,  it  must  appear  that  the 
suit  by  the  defendant  was  one  in  which  a  set-off  might  be  had,6  and  that  the 
plaintiff's  claim  was  a  proper  subject  of  set-off,  and  might  have  been  so 
employed  by  the  plaintiff  when  he  was  defendant  in  the  former  action.7 


.  New  York.  —  Carpenter  v.  Butterfield,  3 
Johns.  Cas.  (N.  Y.)  146. 

Pennsylvania.  —  Himes  v.  Barnitz,  8  Watts 
(Pa.)  39- 

See  also  the  title  Res  Judicata,  vol.  24,  p.  785. 

But  it  seems  to  have  been  held  in  Michigan 
that  costs  are  not  recoverable  by  the  plaintiff 
in  such  subsequent  action.  Huntoon  v.  Russell, 
41  Mich.  316. 

It  was  held  that  one  who  fails  to  make  a  set- 
off at  law  cannot  have  relief  in  equity,  although 
the  omission  is  due  to  surprise  or  accident,  un- 
mixed with  negligence,  because  he  still  has  a 
legal  remedy  by  suit.  Hudson  v.  Kline,  9  Gratt. 
(Va.)  379. 

1.  Weaver  v.  Brown,  87  Ala.  533. 

2.  Leake  Contr.  (2d  ed.)  1005;  Roach  v. 
Privett,  90  Ala.  391,  24  Am.  St.  Rep.  819, 
criticising  Crawford  v.  Simonton,  7  Port.  (Ala.) 
110;  Weaver  v.  Brown,  87  Ala.  533. 

3.  Reasons  Against  Urging  Set-off. —  Eastmure 
V.  Laws,  7  Dowl.  431. 

4.  Reasons  for  Urging  Set-off.  —  Chicago,  etc., 
R.  Co.  v.  Field,  86  111.  270.  See  Hughes  v. 
M'Coun,  3  Bibb  (Ky.)  254.  But  see  Wolcott  v . 
Jones,  4  Allen  (Mass.)  367. 

It  has,  however,  been  held  that  where  a  de- 
fendant purposely  omits  to  set  off  his  claim 
against  the  plaintiff  in  an  action  at  law,  he 
cannot  afterwards  come  into  equity  to  have 
it  set  off  against  the  judgment.  Hendrickson 
v.  Hinckley,  17  How.  (U.  S.)  443.  See  also  the 
title  Injunctions,  vol.  16,  p.  399  et  seq. 

5.  Illinois  Statute. —  In  Illinois  the  defendant 
is  obliged  to  set  off  his  debt  against  the  plain- 
tiff's demand,  in  actions  before  justices  of  the 
peace.  Morton  v.  Bailey,  2  111.  213,  27  Am. 
Pec.  767. 
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New  Jersey  Statute. —  Righter  v.  Van  Riper, 

3  N.  J.  L.  287  ;  Schenck  v.  Schenck,  10  N.  J.  L. 
276;  Johnson  v.  Pennington,  15  N.  J.  L.  188; 
Henry  v.  Milham,  13  N.  J.  L.  266. 

Pennsylvania  Statutes.  —  In  Pennsylvania  it 
is  provided  by  the  Act  of  March  20,  1810,  that 
in  an  action  before  a  justice  of  the  peace,  the 
defendant  must  set  off  any  claim  which  he  may 
have  against  the  plaintiff  not  exceeding  one 
hundred  dollars,  or  be  forever  barred  of  its  re- 
covery. For  cases  construing  this  statute  see 
the  following :  Herring  v.  Adams,  5  W.  &  S. 
(Pa.)  459;  Slyhoof  v.  Flitcraft,  1  Ashm.  (Pa.) 
171;  White  v.  Johnson,  2  Ashm.  (Pa.)  146; 
Simpson  v.  Lapsley,  3  Pa.  St.  459. 

Under  this  act  an  employee  cannot  sue  for 
wages  for  manual  labor  performed  while  a  suit 
by  the  master  in  another  court  for  damages, 
arising  from  the  same  transaction  and  ex  con- 
tractu, is  still  pending  and  undetermined.  Fel- 
pel  v.  Hershour,  128  Pa.  St.  587. 

6.  Claims  Barred  under  the  Statutes.—  Since  the 
defendant  cannot  set  off  in  an  action  of  tres- 
pass, it  is  certainly  no  objection  to  the  defend- 
ant's set-off  in  an  action  of  assumpsit  that  the 
defendant  had  not  pleaded  his  set-off  in  a 
former  action  of  trespass.  Allen  v.  Horton,  7 
Johns.  (N.  Y.)  23. 

7.  Babcock  v.  Peck,  4  Den.  (N.  Y.)  292 ; 
Caldwell  v.  Evans,  39  111.  App.  613;  Leischke 
v.  Miller,  100  111.  App.  137;  Boylan  v.  Vighte,  2 
N.  J.  L.  89. 

It  was  held  that  where  the  plaintiff  objects 
to  admissibility  of  a  note  in  set-off,  when  offered 
by  the  defendant,  he  cannot  afterwards,  in  an 
action  upon  such  note,  object  that  it  was  not 
set  off  in  the  former  action.  Phinney  v.  Earle, 
9  Johns.  (N.  Y.)  352. 
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Although  a  joint  and  several  note,  being  a  separate  debt  against  each  of  the 
makers  as  well  as  a  joint  debt  against  both,  may  be  set  off  in  a  suit  by  either 
of  the  makers  against  the  holder,  the  holder  is,  nevertheless,  not  bound  to 
set  it  off.1 

c.  Withdrawal  of  Set-off.  —  In  the  absence  of  evidence  of  any 
mutual  and  open  accounts,  a  set-off  may  generally  be  withdrawn  in  the  same 
manner  that  a  plaintiff  may  take  a  voluntary  nonsuit.3 

d.  Relinquishment  and  Deprivation  of  Right  —  (i)  Effect  of  Agree- 
ment to  Relinquish.  —  There  is  some  authority  to  the  effect  that  the  right  of 
set-off  may  be  insisted  on  though  an  express  promise  has  been  made  to 
relinquish  it.3  But  it  seems  that  under  the  general  well-settled  doctrine  that 
a  person  may  waive  many  statutory  or  constitutional  provisions  intended  for 
his  benefit,  a  party  entitled  to  a  right  of  set-off  may  waive  it  by  an  agreement 
deliberately  made  upon  a  good  consideration.4 

(2)  Sufficiency  of  Agreement  —  Instances  of  Valid  Agreements.  —  The  agree- 
ment to  waive  the  right  of  set-off  may  be  made  by  an  agreement  either  express 
or  implied.5  An  agreement  to  pay  in  a  specific  way  has  been  held  to  waive 
the  right  of  set-off."  And  it  has  been  held  that  an  agent  or  attorney  who, 
by  virtue  of  special  authority,  has  received  money  cannot,  when  sued  by  his 
principal,  set  off  a  debt  due  to  himself  in  a  matter  not  arising  out  of  his 
agency.    By  accepting  the  special  trust  he  waives  the  general  right  of  set-off.7 

Instances  of  Insufficient  Waivers.  —  A  party  cannot  be  deprived  of  his  right  of 
set-off  by  anything  less  than  a  contract.8  A  person  owing  a  balance  upon  an 
account,  but  having  a  greater  sum  due  to  him  for  merchandise  subsequently 
furnished,  is  not  estopped  by  a  promise  to  pay  the  former  balance  from  plead- 
ing the  latter  as  a  set-off.  Such  promise  is  without  consideration  to  support 
it,  unless  in  consequence  thereof  the  promisee  has  acted  so  as  to  alter  his 
previous  position,  and  the  breach  thereof  would  operate  to  his  injury.9  One 


1.  Culver  v.  Barney,  14  Wend.  (N.  Y.)  161. 

2.  Right  to  Withdraw  Set-off.  —  Bowen  v. 
Pickett,  26  Kan.  219;  Theobald  v.  Colby,  35  Me. 
179;  Cary  v.  Bancroft,  14  Pick.  (Mass.)  315, 
25  Am.  Dec.  393  ;  Muirhead  v.  Kirkpatrick,  5 
W.  &  S.  (Pa J  506;  Gallagher  v.  Thomas,  2 
Brews.  (Pa.)  531;  Lawrin  v.  Hanks,  3  McCord 
L.  (S.  Car.)  558.  See  also  the  title  Set-Off, 
Counterclaim,  and  Recoupment,  19  Encyc.  of 
Pl.  and  Pr.  796  et  seq. 

But  under  the  Michigan  statute  a  set-off  once 
asserted  against  a  creditor's  demand  upon  a 
decedent's  estate  cannot  be  withdrawn.  Green 
v.  McCutcheon,  40  Mich.  244. 

3.  View  that  Right  of  Set-off  Cannot  Be  Waived. 
—  It  has  been  held  that  though  the  debt  from 
the  defendant  arises  on  a  loan  by  the  plaintiff, 
on  the  making  of  which  the  defendant  promised 
not  to  set  off  his  demand  against  the  plaintiff, 
such  demand  may  nevertheless  be  availed  of  in 
set-off.  Lechmere  v.  Hawkins,  2  Esp.  626 ; 
Taylor  v.  Okey,  13  Ves.  Jr.  180. 

It  has  been  decided  that  an  express  agree- 
ment by  a  broker  that  he  will  sell  goods  for  his 
principal  and  pay  over  the  whole  proceeds, 
without  setting  off  a  debt  then  due  to  him  from 
his  principal,  is  not  binding  upon  the  broker, 
so  as  to  deprive  him  of  his  legal  right  of  lien 
or  set-off,  even  though  the  plaintiff  declare 
specially  upon  such  agreement.  M'Gillivray  v. 
Simson,  2  C.  &  P.  320,  12  E.  C.  L.  146,  9  Dowl. 
&  R.  35,  22  E.  C.  L.  383. 

And  it  was  held,  under  the  English  statute, 
that,  although  goods  were  to  be  paid  for  in 
ready  money  when  delivered,  the  defendant  in 
2jj  C,  of  L.— 32 


a  suit  for  the  price  might  plead  a  set-off.  Eland 
v.  Karr,  1  East  375.  See  also  Chapman  v. 
Lathrop,  6  Cow.  (N.  Y.)  110,  16  Am.  Dec.  433. 
And  see  Clarke  v.  Fell,  4  B.  &  Ad.  404,  24  E.  C. 
L.  87;  Ex  p.  Fletcher,  6  Ch.  D.  350. 

In  Louisiana  the  statute  (Rev.  Civ.  Code, 
art.  2210)  provides  that  compensation  shall  not 
take  place  against  a  claim  for  the  restitution 
ol  a  thing  of  which  the  owner  has  been  unjustly 
deprived.  And  it  was  held  that  compensation 
cannot  be  set  up  to  extinguish  a  claim  for  the 
price  of  commodities  sold  for  cash,  possession 
whereof  was  obtained  by  a  breach  of  trust. 
This  defense  rests  essentially  on  good  faith. 
Mutual  Nat.  Bank  v.  Keenan,  35  La.  Ann.  11 29. 

4.  View  that  Right  of  Set-off  May  Be  Waived. 
—  Staey  v.  Cook,  62  Kan.  50 ;  Gutchess  v. 
Daniels,  49  N.  Y.  605;  Tagg  v.  Bowman,  108 
Pa.  St.  273,  56  Am.  Rep.  204.  See  also  Allgo- 
ever  v.  Edmunds,  66  Barb.  (N.  Y.)  579. 

5.  Valid  Waivers  of  the  Right  of  Set-off.— 
Gould  v.  Oliver,  6  Scott  648  ;  Tagg  v.  Bowman, 
108  Pa.  St.  277,  56  Am.  Rep.  204;  Gross  v. 
Weary,  90  111.  256  ;  Mulliken  v.  Winter,  2  Duv. 
(Ky.)  256,  87  Am.  Dec.  495- 

6.  Prather  v.  McEvoy,  7  Mo.  598. 

7.  Tagg  v.  Bowman,  108  Pa.  St.  273,  56  Am. 
Rep.  206. 

8.  Invalid  Waivers  of  Right  of  Set-off.  —  Reed 
v.  Penrose,  36  Pa.  St.  234 ;  Lloyd's  Appeal,  95 
Pa.  St.  si 8. 

In  an  action  for  goods  sold  at  auction  for 
cash,  the  defendant  may  set  off  the  plaintiff's 
note.    Stettinius  v.  Myer,  4  Cranch  (C.  C.)  349. 

9.  Hodgen  v.  Kief,  63  111.  146. 
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who  has  given  a  bond  to  secure  the  payment  of  an  unliquidated  demand 
against  which  he  has  a  set-off  ma)'  plead  his  set-off  in  an  action  on  the  bond 
although  he  did  not  reserve  the  right  therein.1  Similarly,  if  the  maker  of  a 
note,  having  an  equitable  set-off  which  is  available  against  an  assignee  after 
maturity,  executes  a  mortgage  to  the  assignee  to  secure  the  payment  of  the 
note,  this  does  not  estop  him  from  afterwards  setting  up  against  the  assignee 
his  equitable  set-off.a  So,  where  a  vendor  takes  a  guaranty  from  a  third 
person  for  goods  sold  and  delivered,  their  value  may,  notwithstanding,  be  set 
off  by  the  vendor  in  an  action  against  him  by  the  vendee.3  As  to  whether 
the  incorporation  in  a  promissory  note  of  a  stipulation  to  pay  it  "  without 
defalcation"  amounts  to  a  waiver  of  the  right  of  set-off,  there  is  considerable 
conflict  of  opinion.4 

e.  Cause  of  Action  to  Which  Set-off  Applied.  —  While  set-off  may 
be  pleaded  to  a  single  count,5  it  is  not  necessary  to  plead  it  expressly  to  any 
particular  count.6  Where  a  debtor  has  a  set-off  equally  applicable  to  two 
demands  against  him,  it  is  not  for  him  to  elect  which  demand  he  will  satisfy 
by  his  set-off;  but  the  court  will  direct  the  application  according  to  the 
equities  between  the  parties.7  Set-off  will  be  applied  on  a  secured  rather 
than  an  unsecured  claim.8 

/.  Whether  Plaintiff  Must  Have  Cause  of  Action.  —  It  is  not 
necessary,  according  to  some  authorities,  to  entitle  the  defendant  to  judg- 
ment for  the  amount  of  a  cross-demand,  that  there  should  be  something 
proved  and  allowed  to  the  plaintiff.9  And,  since  the  object  of  set-off  statutes 
is  to  prevent  multiplicity  of  suits,  it  seems  that  this  is  the  correct  view,  when 
the  terms  of  the  statutes  do  not  call  for  a  different  construction.  But  other 
authorities  are  to  the  effect  that  there  can  be  no  set-off  where  the  plaintiff  has 
no  cause  of  action.10 

g.  Whether  Defendant  Entitled  to  Judgment  for  Balance.  —  If 


The  Giving  of  New  Notes  in  Renewal  of  some 
given  for  a  defective  machine,  on  the  agree- 
ment that  it  shall  be  made  good,  is  not  a 
waiver  of  the  right  to  a  counterclaim  for  such 
defects.    Case  v.  Grim,  77  Ind.  565. 

1.  Van  Sandt  v.  Dows,  63  Iowa  594,  50  Am. 
Rep.  759. 

2.  Carroll  v.  Malone,  28  Ala.  521. 

3.  Dunmore  v.  Taylor,  Peake  N.  P.  (ed. 
1795)  4i- 

4.  Agreement  to  Pay  "  Without  Defalcation."  — 

It  has  been  held  that  the  words  "  without  defal- 
cation, for  value  received,"  in  a  sealed  note,  do 
not  preclude  the  defendant  in  an  action  thereon 
from  making  the  defense  of  set-off.  Louden  v. 
Tiffany,  5  W.  &  S.  (Pa.)  367.  But  in  Missouri 
it  was  held  that  a  set-off  cannot  be  pleaded  to  an 
action  on  a  note  made  payable  "  without  defal- 
cation." Collins  v.  Waddle,  4  Mo.  452  ;  Maupin 
v.  Smith,  7  Mo.  402.    But  see  Baker  v.  Brown, 

10  Mo.  396.  See  also  Defalcation,  vol.  9,  p. 
166. 

5.  Application  of  Set-off.  —  Gibson  v.  Bell,  1 
Bing.  N.  Cas.  743,  27  E.  C.  L.  562. 

6.  Noel  v.  Davis,  4  M.  &  W.  136. 

7.  Tallmadge  v.  Fishkill  Iron  Co.,  4  Barb. 
(N.  Y.)  382,  per  Harris,  J.  [citing  Collins  v. 
Allen,  12  Wend.  (N.  Y.)  356,  27  Am.  Dec. 
130]  ;  U.  S.  v.  Prentice,  6  McLean  (U.  S.)  65. 

8.  Putnam  v.  Russell,  17  Vt.  54,  42  Am.  Dec. 
478. 

9.  Necessity  for  Cause  of  Action  in  Plaintiff.  — 

Moore  v.  Wright,  4  111.  App.  443  ;  Greenleaf  v. 
Low,  4  Den.  (N.  Y.)  168;  Lewis  v.  Culbertson, 

11  S.  ft  R.  (Pa.)  59;  Snyder  v.  Rainey,  198  Pa. 
St.  356. 


10.  St.  Louis,  etc.,  Packet  Co.  v.  McPeters, 
124  Ala.  451. 

In  Tennessee,  by  the  Act  of  1815,  c.  53,  the 
defendant  could  recover,  by  means  of  a  set-off, 
only  the  balance,  if  any,  in  his  favor,  and 
could  not  recover  at  all  if  no  claim  of  the  plain- 
tiff was  proved  against  him.  Edington  v. 
Pickle,  1  Sneed  (Tenn.)  122.  Likewise,  under 
the  Act  of  1852,  c.  259,  §  2,  the  right  of  set-off 
was  considered  incidental  to  and  dependent 
upon  the  fact  of  the  plaintiff's  having  estab- 
lished a  right  of  recovery  against  the  defend- 
ant ;  this  failing,  the  right  of  set-off  could  not 
exist.  Brazelton  v.  Nashville,  e*~.,  R.  Co.,  3 
Head  (Tenn.)  570.  So,  under  the  Tennessee 
Code  in  force  in  1872,  §  2922  (Annot.  Code 
1896,  §  4643),  which  authorized  a  judgment 
upon  a  set-off  only  for  its  "  excess  "  over  the 
plaintiff's  demand,  there  could  be  no  judgment 
in  favor  of  the  defendant  in  a  case  where  the 
plaintiff  established  no  demand  whatever  against 
the  defendant.  East  Tennessee,  etc.,  R.  Co.  v. 
Galbraith,  i  Heisk.  (Tenn.)  482;  Baker  v. 
Grigsby,  7  Heisk.  (Tenn.)  627.  But  the  rule 
was  changed  by  statute  in  1879.  Annot.  Code 
Tenn.  (1896),  §  5973;  Boone  v.  Bush,  91  lenn. 
29. 

It  has  been  held  that  a  defendant  in  an  ac- 
tion on  a  note  brought  before  the  note  is  due 
is  not  entitled  to  judgment  by  reason  of  his 
set-off.  Walter  A.  Wood  Mowing,  etc.,  Mach. 
Co.  v.  Seaver,  90  Mich.  546. 

It  has  been  held  that  no  judgment  can  be 
rendered  against  a   plaintiff  upon   a  demand 
against  him  by  way  of  set-off  if  he  becomes  non- 
suit, Sewall  v.   Tarbox,  30  Me.  27.  or  if  he 
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a  defendant  interposes  and  sustains  his  set-off,  and  the  result  is  not  only  that 
he  owes  the  plaintiff  nothing,  but  that  the  plaintiff  owes  him  a  balance  when 
the  mutual  and  opposing  claims  are  adjusted,  the  generally  prevailing  rule  is 
that- the  defendant  may  have  judgment  and  execution  against  the  plaintiff,  in 
that  action,  for  the  balance  or  surplus  due  him.1  Set-oft  not  being  a  defense, 
but  admitting  the  truth  and  validity  of  the  plaintiff's  claim,  the  result  is  that 
if  only  a  set-off  is  pleaded,  the  plaintiff's  demand  will  be  taken  as  true,  and, 
the  set-off  having  been  proved,  whichever  demand  is  the  smaller  will  be 
deducted  from  the  other,  and  judgment  rendered  for  the  balance;  but  if  the 
defendant  should  fail  to  establish  his  claim,  the  judgment  must  be  for  the 
amount  claimed  by  the  plaintiff  in  his  pleading.2  This  where  only  set-off  is 
pleaded.  But  in  accordance  with  the  well-settled  practice  that  the  defendant 
may  plead  one  matter  of  defense  to  part  of  the  plaintiff's  demand,  and,  in  the 
same  plea,  another  matter  of  defense  to  the  residue  of  the  demand,  it  is  admis- 
sible for  the  defendant  to  oppose  a  defense,  as  of  payment,  performance,  etc., 
to  a  part  of  the  plaintiff's  claim  and  plead  a  set-off  as  to  the  remainder.3 

Plaintiff's  Right  to  Discontinuance  or  Nonsuit. —  The  more 
commonly  accepted  rule  is  that  the  filing  of  a  plea  of  set-off  in  nowise  impairs 
the  plaintiff's  right  to  a  discontinuance  or  nonsuit.4  But  it  has  been  held 
in  some  states  that  after  filing  a  plea  of  set-off,  the  plaintiff  has  no  longer  a 
right  to  take  a  nonsuit  without  the  consent  of  the  opposite  party.5  In  yet 
other  states  the  plaintiff  may  dismiss  his  action,  but  cannot  thereby  interfere 
with  the  defendant's  cross-action  or  set-off.6 


discontinues  his  action  by  leave  of  court,  Cum- 
mings  v.  Pruden,  n  Mass.  206.  * 

1.  Defendant's  Eight  to  Judgment  for  Balance. 
—  Avery  v.  Brown,  31  Conn.  398;  Hay  v. 
Short,  49  Mo.  139;  Good  v.  Good,  9  Watts 
(Pa.)  567;  Sumter  v.  Welsh,  1  Brev.  (S.  Car.) 
539;  Cowsar  v.  Wade,  2  Brev.  (S.  Car.)  291. 
See  also  Hart  v.  Missouri  State  Mut.  F.  &  M. 
Ins.  Co.,  21  Mo.  91  ;  Snyder  v.  Rainey,  198  Pa. 
St.  356. 

But,  under  the  Early  English  Statute,  it  was 
held  that  this  could  not  be  done,  and  the  de- 
fendant was  obliged  to  bring  his  action  for  the 
balance.    Hennell  v.  Fairlamb,  3  Esp.  104. 

2.  For  an  application  of  the  rule  that  a  mere 
plea  of  set-off  is  an  acknowledgment  of  the 
justice  of  the  plaintiff's  demand,  and,  if  not 
sustained,  entitles  him  to  a  judgment,  see  Ray- 
mond v.  Kerker,  81  111.  381. 

It  was  provided  by  statute  that  "  when  no 
balance  is  found  due  to  either  party,  no  costs 
are  recoverable."  Upon  a  set-off  and  counter 
set-off  in  an  action  on  an  account  annexed,  it 
was  held  that  an  instruction  that  if  the  jury 
should  find  as  much  due  the  defendant  as  there 
was  due  the  plaintiff  the  verdict  should  be  for 
the  defendant  was  in  contravention  of  this  stat- 
ute, and  that  a  proper  verdict  would  be  "  noth- 
ing due  either  party."  Morgan  v.  Hefler,  68 
Me.  131. 

It  has  been  said  that  justice  demands  that 
the  claim  of  the  debtor,  not  bearing  interest, 
should  be  set  oft"  against  that  of  the  cred- 
itor, drawing  interest,  as  of  the  time  it  be- 
came due  and  owing.  Meriwether  v.  Bird,  9  Ga. 
594- 

Where  an  auditor  found  that  the  plaintiff 
was  indebted  to  the  defendant  at  the  time  the 
suit  was  brought  to  a  certain  amount,  which 
was  then  a  proper  subject  of  set-off  against  any 
demand  of  the  plaintiff  in  the  action,  and  the 
court,  in  making  the  set-off.  brought  the  inter- 


est on  the  plaintiff's  claim  down  to  the  time  of 
the  judgment,  and  set  off  the  amount  of  the  de- 
fendant's claim  as  found,  without  interest,  it 
was  held  that  the  court  erred,  and  that  the 
defendant's  claim  should  have  been  applied  to 
the  plaintiff's  as  of  the  time  when  the  suit  was 
brought.    Tucker  v.  Jewett,  32  Conn.  563. 

3.  Roebuck  v.  Tennis,  5  T.  B.  Mon.  (Ky.) 
82;  Taylor  v.  Weister,  1  Litt.  (Ky.)  355. 

4.  Discontinuance  or  Nonsuit  —  Plaintiff's 
Right.  —  Fowler  v.  Lawson,  15  Ark.  148;  Buf- 
fington  v.  Quackenboss,  5  Fla.  196  ;  McCann  v. 
Boyers,  8  B.  Mon.  (Ky.)  285;  Sewall  v.  Tar- 
box,  30  Me.  27  ;  Cummings  v.  Pruden,  1 1  Mass. 
206;  Wooster  v.  Burr,  2  Wend.  (N.  Y.)  295; 
McCredy  v.  Fey,  7  Watts  (Pa.)  496;  Usher  v. 
Sibley,  2  Brev.  (S.  Car.)  32;  Branham  v. 
Brown,  1  Bailey  L.  (S.  Car.)  262. 

In  Illinois,  after  a  plea  of  set-off  has  been 
filed,  it  is  within  the  discretion  of  the  court 
whether  to  grant  a  motion  by  the  plaintiff  to 
dismiss  the  suit.  Butler  v.  Randall,  25  111. 
App.  586. 

5.  Thomas  v.  Hill.  3  Tex.  270 ;  Galbraith  v. 
East  Tennessee,  etc.,  R.  Co.,  n  Heisk.  (Tenn.) 
169;  Dyer  v.  Morris.  68  Me.  472,  citing  Rev. 
Stat.  Me.,  c.  82,  §  59. 

The  case  of  Riley  v.  Carter,  3  Humph. 
(Tenn.)  230,  is  in  terms  to  this  effect.  But  in 
Fowler  v.  Lawson,  15  Ark.  148,  the  court,  per 
Scott,  J.,  commented  upon  the  case  as  follows  : 
"  That  case,  however,  originated  before  a  jus- 
tice of  the  peace,  who  not  only  found,  upon  the 
trial,  a  balance  due  the  defendant,  but  rendered 
a  judgment  for  it  in  his  favor,  which  was  ap- 
pealed from  the  Circuit  Court,  where  the  plain- 
tiff was  refused  leave  to  take  a  nonsuit,  and 
that  refusal  was  affirmed  by  the  Supreme  Court 
of  Tennessee." 

6.  2  Code  Ga.  (1895),  §  3754  1  Simon  v. 
Myers,  68  Ga.  74. 

In  Nebraska,  if  the  plaintiff  dismisses  his 
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i.  Jurisdictional  Questions.  —  Generally  speaking,  the  plaintiff's  cause 
of  action  must  be  looked  to  in  determining  questions  of  jurisdiction,  and  the 
interposition  of  a  set-off  will  not  have  the  effect  either  of  giving  or  taking 
away  jurisdiction.  Thus,  it  has  been  held  that  the  reduction  of  the  plaintiff's 
claim  by  a  set-off  successfully  pleaded  or  admitted  by  the  plaintiff  is  of  no 
avail  to  confer  jurisdiction,1  neither  can  a  set-off  successfully  interposed  have 
the  effect  of  ousting  the  jurisdiction  of  a  court.2  Upon  the  question  of 
the  effect  of  the  jurisdiction  of  a  court  upon  a  defendant's  right  to  inter- 
pose a  set- off,  it  may  be  stated,  as  a  general  rule,  that  in  whatever  court  the 
defendant  may  be  impleaded,  the  right  of  set-off  exists  to  the  extent  to  which 
it  is  necessary  to  make  a  complete  defense  to  the  demand  of  the  plaintiff.3 

j.  Plaintiff's  Right  of  Set-off.  —  The  right  to  set  off  was  designed 
to  protect  a  defendant;  consequently  there  cannot,  under  the  generally 
prevailing  statutes,  be  a  set-off  against  a  set-off.4 

6.  Actions  in  Which  Available  —  a.  In  General.  —  By  a  reference  to  the 
terms  of  the  more  commonly  adopted  statutes  of  set-off,  it  will  be  seen  that 
set-off  is  permitted  if  there  exist  mutual  debts  between  the  parties,  or,  accord- 
ing to  some  of  the  statutes,  the  defendant  may  set  off  those  claims  against  the 
plaintiff  which  are  defined  by  statute  when  an  action  is  brought  for  the 
recovery  of  any  debt.  The  general  rule  has  bee  .1  laid  down  by  some  judges, 
and  in  some  statutes,  that  a  set-off  is  allowed  only  when  the  suit  is  based  on 
a  demand  which  can  itself  be  used  as  a  set-off.5 

b.  Actions  for  Debt.  —  It  is  clear,  then,  that  a  set-off  may  be  pleaded 
in  every  action  to  recover  a  debt.6  But  it  is  not  needful  that  the  action 
should  be  an  action  of  debt,  for  a  debt  may  be  recovered  by  the  action  of 


a<.t!on  after  the  filing  of  set-off,  the  clerk 
should,  before  dismissal,  docket  the  set-off, 
with  the  claimant  as  plaintiff  and  the  adverse 
party  as  defendant.  See  Rawalt  v.  Brewer,  16 
Neb.  444. 

In  Ion'a  the  dismissal  of  an  action  without 
prejudice  by  the  plaintiff  will  not  entitle  him  to 
a  dismissal  of  a  counterclaim.  Sigler  v.  Hidy, 
56  Iowa  504. 

1.  Effect  of  Set-off  on  Jurisdiction  of  Court.  — 
Jones  v.  Stauffer,  1  Leg.  Gaz.  (Pa.)  91;  James 
v.  Frick,  3  W.  N.  C.  (Pa.)  291. 

2.  Pitts  v.  Carpenter,  1  Wils.  C.  PI.  19,  2 
Stra.  1 191  ;  Heaward  v.  Hopkins,  2  Dougl.  448; 
M'Collam  v.  Carr,  1  B.  &  P.  223  ;  Anonymous, 
2  Hayw.  (3  N.  Car.)  115;  Ross  v.  Jackson, 
Cooke  (Tenn.j  406;  Jordan  v.  Barry,  4  Hayw. 
(Tenn.)  103;  Ferguson  v.  Highley,  2  Va.  Cas. 
255.  See  Cooper  v.  Coats,  1  Dall.  (Pa.)  308; 
Brailey  v.  Miller,  2  Dall.  (Pa.)  74;  Van  Ant- 
werp v.  Ingersoll,  2  Cai.  (N.  Y.)  107.  Compare 
Ware  v.  Fambro,  67  Ga.  515. 

Of  Course,  a  Fictitious  Set-off,  pleaded  by  a 
defendant,  cannot  have  the  effect  of  ousting  a 
court  of  jurisdiction.  Alexander  v.  Peck,  5 
Blackf.  (Ind.)  308. 

3.  Jurisdiction  as  Affecting  Right  of  Set-off.  — 
Hancock  v.  Whitehall  Tobacco  Warehouse  Co., 
100  Va.  443. 

In  Louisiana  the  removal  of  the  plaintiff  in 
a*i  action  to  another  parish,  after  the  action 
is  brought,  does  not  prevent  the  defendant  from 
interposing  his  demand  by  way  of  reconvention 
in  the  original  suit.  Pigney  v.  Monette,  45  La. 
Ann.  940. 

4.  Set-off  Against  Set-off.  —  Hall  v.  Cook,  1 
Ala.  629  ;  Hudnall  v.  Scott,  2  Ala.  569  ;  Hill  v. 
Roberts,  86  Ala.  523  ;  Spencer  v.  Almoney,  56 
Md.  551;  West  v.  Meddock,  16  Ohio  St.  417; 


Ulrich  v.  Berger,  4  W.  &  S.  (Pa.)  19;  Gable 
v.  Parry,  13  Pa.  St.  181. 

But  under  the  Massachusetts  statutes  (Gen. 
Stat.  Mass.,  c-.  130;  Rev.  Laws  Mass.,  c.  174),  a 
plaintiff  may  file  a  set-off  to  the  defendant's 
set-off.  Galligan  v.  Fannan,  9  Allen  (Mass.) 
192. 

In  Indiana  the  plaintiff,  in  a  suit  on  a  note 
where  a  set-off  is  filed,  may  put  in  a  counter- 
claim to  reduce  the  set-off.  Turner  v.  Simp- 
son, 12  Ind.  413. 

If  the  Plaintiff  Has  a  Note  and  an  Account 
Against  the  Defendant,  he  may  sue  on  the  note, 
and  reply  the  account  as  a  set-off  against  an 
equal  amount  pleaded  as  a  set-off  by  the 
defendant.  He  may  do  this  if  he  held  the  claim 
which  he  seeks  to  set  off  at  the  time  the 
defendant's  plea  was  filed ;  it  is  not  necessary 
that  the  claim  replied  should  be  held  by  the 
plaintiff  at  the  time  his  action  was  commenced. 
Blount  v.  Rick.  107  Ind.  238. 

5.  General  Rule  as  to  Nature  of  Actions.  — 
Montague  v.  Boston,  etc.,  Iron  Works,  97  Mass. 
502;  Smith  v.  Warner,  16  Mich.  390;  State  v. 
Modrell,  15  Mo.  421;  Wilmot  v.  Hurd,  11 
Wend.  (N.  .Y.)  584;  Osborn  v.  Etheridge,  13 
Wend.  (N.  Y.)  339;  Downer  v.  Eggleston,  15 
Wend.  (N.  Y.)  51  ;  Hills  v.  Tallman,  21  Wend. 
(N.  Y.)  674:  Diehl  v.  General  Mut.  Ins.  Co.,  1 
Sandf.  (N.  Y.)  257;  Gordon  v.  Bowne,  2  Johns. 
(N.  Y.)  156;  Burgess  v.  Tucker,  5  Johns.  (N. 
Y.)  105  ;  Dale  v.  Cooke,  4  Johns.  Ch.  (N.  Y.) 
11  ;  Dowd  v.  Faucett,  4  Dev.  L.  (15  N.  Car.)  92. 

6.  Action  of  Debt.  —  Thus,  there  may  be  a 
set-off  in  an  action  of  debt  on  an  account 
stated.  Vuyton  v.  Brenell,  1  Wash.  (U.  S.) 
467. 

Where   a   bank    sues    a    depositor    for  the 
amount  of  an  overdraft,  there  is  a  waiver  of 
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assumpsit  when  the  promise  is  not  under  seal,  or  in  an  action  of  covenant 
when  it  is  under  seal,  as  well  as  by  the  action  of  debt;  and  the  material 
question  is  not  what  the  action  is,  but  what  is  the  nature  of  the  plaintiff's 
demand.1  Hence,  a  set-off  may  be  pleaded  in  an  action  of  assumpsit  for 
money  had  and  received,3  and  in  an  action  of  covenant  to  recover  money 
expressly  ascertained.3  A  defendant  cannot  be  deprived  of  this  right  to 
plead  a  set-off  simply  because  the  plaintiff  joins  an  unfounded  claim  for 
unliquidated  damages  in  the  same  suit  for  other  claims  which  are  the  subject 
of  set-off.4 

c.  Actions  for  Unliquidated  Damages  —  (i)  General  Rule.  —  It  has 
sometimes  been  expressly  provided  in  the  set-off  statutes  that  a  set-off  shall 
not  be  permitted  in  an  action  to  recover  unliquidated  damages. 5  And  this 
is  the  rule  even  though  it  is  not  expressly  declared  by  statutes;  in  those  juris- 
dictions where  the  right  has  not  been  enlarged  to  counterclaim,  and  where 
the  statutes  approximate  the  original  form,  a  set-off  will  be  permitted  only  in 
actions  where  the  plaintiff's  demand  is  in  the  nature  of  a  debt.  It  cannot  be 
resorted  to  in  an  action  where  the  plaintiff  claims  unliquidated  damages,  i.  e., 
damages  which  cannot  be  ascertained  by  mere  calculation,  without  the 
intervention  of  a  jury.6 

(2)  Actions  ex  Delicto.  —  Accordingly,  a  defendant  cannot,  as  a  general 
rule,  avail  himself  of  a  set-off  in  an  action  for  a  tort.7    Thus,  there  can  be 


the  tort,  and  the  defendant  is  entitled  to  the 
riyht  of  set-off.  U.  S.  Bank  v.  Macalester,  9 
Pa.  St.  475- 

1.  Downer  v.  Eggleston,  15  Wend.  (N.  Y.) 
51  ;  Chambers  v.  Lewis,  (C.  PI.  Gen.  T.)  11 
Abb.  Pr.  (N.  Y.)  210,  2  Hilt.  (N.  Y.)  591, 
10  Abb.  Pr.  (N.  Y.)  206;  Baltimore,  etc.,  R. 
Co.  v.  Jameson,  13  W.  Va.  833,  31  Am.  Rep. 
775 ;  Birch  v.  Depeyster,  4  Campb.  385,  per 
Gibbs,  C.  J. 

2.  Money  Had  and  Received. —  Thorpe  v. 
Thorpe.  3  B.  &  Ad.  580,  23  E.  C.  L.  146; 
Morris  v.  Jamieson,  99  111.  App.  32. 

But  it  has  been  held  that  there  can  be  no 
set-off  in  an  action  to  recover  back  money  ob- 
tained by  executing  a  judgment  which  was 
afterwards  reversed.  This  decision  was  based 
upon  the  ground  that  allowing  a  set-off  would 
have  the  effect  of  restricting  the  power  of  the 
court  to  make  restitution.  Hier  v.  Anheuser- 
Busch  Brewing  Assoc.,  60  Neb.  320. 

3.  Covenant.—  Roebuck  v.  Tennis,  5  T.  B. 
Mon.  (Ky.)  82. 

4.  Smith  v.  Warner,  16  Mich.  390. 

5.  See  Rev.  Stat.  Tex.  (1895),  art.  754. 

6.  Unliquidated  Damages  —  General  Rule  — 
England.  —  Hardcastle  v.  Netherwood,  5  B.  & 
Aid.  93,  7  E.  C.  L.  37  ;  Thorpe  v.  Thorpe,  3  B.  & 
Ad.  580,  23  E.  C.  L.  146;  Crampton  v.  Walker, 
3  El.  &  El.  321,  107  E.  C.  L.  321;  Howlet  v. 
Strickland,  1  Cowp.  56  ;  Hutchinson  v.  Reid,  3 
Campb.  329;  Colson  v.  Welsh,  1  Esp.  378; 
Morley  v.  Inglis,  5  Scott  314;  Grant  v.  Royal 
Exch.  Assur.  Co.,  5  M.  &  S.  439. 

United  States.  —  Crowninshield  v.  Robinson, 
1  Mason  (U.  S.)  93. 

Indiana.  —  Collins  v.  Groseclose,  40  Ind.  414. 

Massachusetts.  —  Wright  v.  Quirk,  105  Mass. 
441  Barry  v.  Cavanagh,  127  Mass.  394,  130 
Mass.  436;  Tracey  v.  Grant,  137  Mass.  181. 

Michigan.  —  Smith  v.  Warner,  16  Mich.  390. 

Missouri.  —  State  v.  Modrell,  15  Mo.  421; 
Johnson  v.  Jones,  16  Mo.  494. 

New  Jersey.  —  Taylor  v.  Stout,  1  N.  J.  L.  63  ; 
State  v.  Welsted,  n  N.  J.  L.  397. 
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New  Hampshire.  —  Gould  v.  Kelley,  16  N.  H. 
55i. 

New  York.  —  Pattison  v.  Richards,  22  Barb. 
(N.  Y.)  143  ;  Titus  v.  Himrod,  39  Barb.  (N.  Y.) 
581;  Wilmot  v.  Hurd,  11  Wend.  (N.  Y.)  584; 
Osborn  v.  Etheridge,  13  Wend.  (N.  Y.)  339. 
See  Burgess  v.  Tucker,  5  Johns.  (N.  Y.)  105. 

North  Carolina.  —  Dowd  v.  Faucett,  4  Dev.  L. 
(15  N.  Car.)  92. 

Virginia.  —  Webster  v.  Lee,  6  Rand.  (Va.) 
519. 

In  determining  the  right  of  set-off  it  was  said 
that  a  claim  for  the  failure  to  deliver  forty  and 
one-half  bushels  of  corn  alleged  to  be  worth  one 
dollar  and  twenty-five  cents  per  bushel,  based 
upon  a  verbal  contract  of  sale,  was  unliquidated 
in  its  nature.    Sanders  v.  Bridges,  67  Tex.  93. 

Mutual  Credits  under  Bankrupt  Acts.  —  So, 
mutual  credits  cannot  be  pleaded  by  way  of  set- 
off under  the  bankrupt  acts,  where  the  action  is 
for  unliquidated  damages.  2  Chit.  Contr.  1285. 
No  set-off  by  reason  of  mutual  credit  could  be 
pleaded  to  a  claim  by  the  assignees  resulting 
from  the  misapplication  of  the  defendant  of 
money  placed  in  his  hands  by  the  bankrupt  for 
the  purpose  of  meeting  his  acceptances,  such 
claim  being  held  to  be  for  unliquidated  dam- 
ages. Bell  v.  Carey,  8  C.  B.  887,  65  E.  C.  L. 
887;  Hill  v.  Smith,  12  M.  &  W.  618. 

In  Maryland,  under  the  peculiar  provisions  of 
the  Act  of  1785,  it  has  been  held  that  a  set-off 
is  permissible  even  when  the  action  is  on  an 
unliquidated  claim.  Thus,  it  has  been  held  that 
a  promissory  note  drawn  by  P.  in  favor  of  D. 
may  be  set  off  in  an  action  on  an  open  policy  of 
insurance  brought  by  P.  against  D.  Baltimore 
Ins.  Co.  v.  M'Fadon,  4  Har.  &  J.  (Md.)  31  ; 
Dyer  v.  Dorsey,  1  Gill  &  J.  (Md.)  443;  Annan 
v.  Houck,  4  Gill  (Md.)  330,  45  Am.  Dec.  133; 
Warfield  v.  Booth,  33  Md.  63  ;  Tyrrell  v.  Tyr- 
rell, 54  Md.  169. 

7.  Actions  ex  Delicto. —  Connecticut.  —  Lovell 
v.  Hammond  Co.,  66  Conn.  500. 

Illinois.  —  Sinamakcr  v.  Rose,  62  III.  App. 
118. 
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no  set-off  in  an  action  upon  the  case,1  trespass.8  or  detinue.3 

Replevin.  —  Since  replevin  is  in  form  an  action  ex  delicto  to  recover  dam- 
ages for  the  unlawful  seizure  and  carrying  away  of  personal  property,  it  is  well 
settled  that,  under  the  usual  statutory  provisions,-  there  can  be  no  set-off  in 
actions  of  replevin.4  But  under  some  of  the  statutes,  the  remedy  is  available 
in  these  actions  to  a  limited  extent.5 

Trover.  —  Since  the  action  of  trover  is  distinctly  an  action  to  recover 
damages,  there  can  be  no  set-off  therein.6 

(3)  Actions  ex  Contractu.  —  According  to  the  construction  placed  upon 
the  so-called  set-off  statutes  of  some  of  the  United  States,  a  set-off  is  availa- 
ble in  any  ex  contractu  action,  although  it  be  for  the  recovery  of  unliquidated 
damages.7    But  under  the  true  set-off  statutes,  a  set-off  cannot  be  interposed 


Indiana.  —  Block  v.  Swango,  10  Ind.  App. 
600;  Humphrey  v.  Merritt,  51  Ind.  197. 

Kentucky.  —  Brown  v.  Phillips,  3  Bush  (Ky.) 
659- 

New  Hampshire.  —  Gould  v.  Kelley,  16  N.  H. 
560. 

New  York.  —  Keeler  v.  Adams,  3  Cai.  (N.  Y.) 
84  ;  Dean  v.  Allen,  8  Johns.  (N.  Y.)  390  ;  Gottler 
v.  Babcock,  (C.  PI.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.) 
392,  note;  Dygert  v.  Coppernoll,  13  Johns.  (N. 
V .)  210. 

Pennsylvania.  —  Sanderson  v.  Pennsylvania 
Coal  Co.,  102  Pa.  St.  370. 

Texas.  —  Hart  v.  Davis,  21  Tex.  411. 

There  can  be  no  set-off  in  an  action  based 
upon  a  breach  of  duty  and  negligence.  Collins 
v.  Groseclose,  40  Ind.  414. 

1.  Bull.  N.  P.  181. 

2.  Allen  v.  Horton,  7  Johns.  (N.  Y.)  23. 

In  an  action  for  trespass  for  disregarding  the 
claim  of  the  debtor  to  the  benefit  of  the  ex- 
emption law,  the  debt  cannot  be  defalked  against 
the  plaintiff's  damages.  Wilson  v.  McElroy,  32 
Pa.  St.  82. 

3.  Whitworth  v.  Thomas,  83  Ala.  309,  3  Am. 
St.  Rep.  725. 

4.  Replevin.  —  Pinch  v.  Willard,  108  Mich. 
204;  Fairman  v.  Fluck,  5  Watts  (Pa.)  516; 
Beyer  v.  Fenstermacher,  2  Whart.  (Pa.)  95; 
Peterson  v. Haight,  3  Whart.  (Pa.)  150;  Phil- 
lips v.  Monges.  4  Whart.  (Pa.)  226;  Macky  v. 
Dillinger,  73  Pa.  St.  85. 

Under  the  Kansas  Statute  providing  that  any 
cause  of  action  arising  from  contract,  whether  it 
be  for  a  liquidated  demand  or  for  unliquidated 
damages,  constitutes  a  set-off  against  any  action 
founded  on  contract  (Code  Civ.  Pr.  Kan.,  §§  94, 
98),  it  was  held,  in  an  action  of  replevin,  that  it 
did  not  follow  that  a  set-off  cannot  be  pleaded 
in  a  replevin  suit,  against  a  claim  to  the  re- 
plevied property  arising  from  contract.  Gard- 
ner v.  Risher,  35  Kan.  93.  But  Johnston,  J.,  did 
not  concur,  saying  :  "  Under  our  statutes  a  set- 
off can  only  be  pleaded  in- an  action  founded  on 
contract.  *  *  *  This  was  an  action  of  re- 
plevin, which  is  in  the  nature  .of  a  tort,  and  is 
founded  upon  the  wrong  of  the  defendant  and 
not  upon  contract."  In  a  later  case  in  the  same 
state  it  was  decided  that  a  set-off  cannot  be 
pleaded  as  a  defense  in  an  action  of  replevin. 
Kennett  v.  Fickel,  41  Kan.  211. 

5.  Iowa  Code.  —  Thus,  there  may  be  a  set-off 
in  replevin  under  the  Code  Iowa  (1851),  §  1740 
(Annot.  Code  1897,  §  3570).  Dunham  v.  Den- 
nis, 9  Iowa  543. 

Pennsylvania  Defalcation  Act.  —  And,  under 
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the  Pennsylvania  defalcation  act,  a  tenant 
might,  in  replevin,  deduct  from  the  rent  due  to 
the  landlord  the  damages  he  had  sustained  by 
the  landlord's  breach  of  covenant  in  the  same 
lease,  relating  to  the  demised  premises  and  con- 
stituting part  of  the  consideration  for  the  rent. 
Peterson  v.  Haight,  3  Whart.  (Pa.)  153;  Warner 
v.  Caulk,  3  Whart.  (Pa.)  193. 

6.  Trover — Alabama.  —  Russell  v.  Russell, 
62  Ala.  48;  Marlowe  v.  Rogers,  102  Ala.  510. 

Georgia.  —  Barrow  v.  Mallory,  89  Ga.  76. 

Illinois.  —  Keaggy  v.  Hite,  12  111.  99;  Stow  v. 
Yarwood,  14  111.  424;  Sinamaker  v.  Rose,  62 
111.  App.  118. 

Indiana.  —  Block  v.  Swango,  10  Ind.  App. 
600. 

Maryland. —  Fishwick  v.  Sewell,  4  Har.  &  J. 

(Md.)  393- 

Michigan.  —  Dole  v.  McGraw,  71  Mich.  106. 

New  York.  —  Donohue  v.  Henry,  4  E.  D. 
Smith,  (N.  Y.)  163;  Moore  v.  Davis,  11  Johns. 
(N.  Y.)  144.  See  also  Seaman  v.  Reeve,  15 
Barb.  (N.  Y.)  454- 

Pennsylvania.  —  Arthur  v.  Sylvester,  105  Pa. 
St.  233. 

After  tender  of  the  amount  secured  by  a  mort- 
gage and  refusal  by  the  mortgagee,  he  cannot 
set  it  off  in  an  action  of  trover.  Fuller  v. 
Parrish,  3  Mich.  211. 

Under  the  Connecticut  Statutes  in  force  in 
1878,  tit.  19,  c.  8,  §§  17,  18  (Gen.  Stat.  Conn. 
1902,  §  653),  which  provide  that  in  all  actions 
for  trespass,  other  than  of  assault  and  battery, 
and  for  the  taking  of  property  exempt  from 
being  taken  on  execution  in  which  judgment 
shall  be  rendered  for  the  plaintiff,  the  defendant 
may,  upon  petition  to  the  same  court,  be  allowed 
to  set  off  against  such  judgment  any  debt  that 
he  may  hold  against  the  plaintiff,  it  was  held 
that  this  relief  could  be  had  in  an  action  of 
trover  for  attaching  exempt  property.  Williams 
t'  Stratton,  45  Conn.  566. 

7.  Kansas,  Nebraska,  and  Ohio  Statutes.  —  Such 
is  the  construction  placed  upon  the  Kansas 
(Code  Civ.  Pro.  Kan.,  §  98),  Nebraska  (Code 
Civ.  Pro.  Neb.,  §  104),  and  Ohio  (Bates's  Annot. 
Stat.  Ohio,  1897,  §  5075)  statutes,  which  read 
as  follows  :  "  A  set-off  can  only  be  pleaded  in 
an  action  founded  on  contract,  and  must  be  a 
cause  of  action  arising  upon  contract  or  ascer- 
tained by  the  decision  of  a  court."  Stevens  v. 
Able,  15  Kan.  584;  Read  v.  Jeffries,  16  Kan. 
534;  Raymond  v.  Green,  12  Neb.  215,  41  Am. 
Rep.  763  ;  Needham  v.  Pratt,  40  Ohio  St.  186. 

The  Kansas  Supreme  Court,  in  applying  the 
statute,  has  held  that  where  the  owner  of  goods, 
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even  in  an  action  for  breach  of  contract,  if  the  action  is  to  recover  unliqui- 
dated damages.1  Under  these  statutes  there  can  be  no  set-off  in  an  action  to 
recover  damages  for  the  breach  of  a  warranty  in  the  sale  of  goods, a  in  an 
action  of  covenant  for  uncertain  damages,3  in  an  action  for  not  accepting, 
according  to  contract,  a  bill  of  exchange  for  the  price  of  goods,4  or  in  an 
action  for  not  indemnifying  the  plaintiff  from  certain  taxes.5 

Actions  on  Bonds.  —  And  there  can,  of  course,  be  no  set-off  in  an  action  upon 
a  bond  to  recover  unliquidated  damages,6  as,  for  example,  an  action  upon  a 
bond  conditioned  for  replacing  stock,7  an  action  upon  a  bond  for  the  perform- 
ance of  covenants,8  or  an  action  upon  any  bond  conditioned,  not  for  the  pay- 
ment of  a  liquidated  demand,  but  to  indemnify  generally.9  But  a  set-off  may 
be  allowed  in  an  action  upon  a  bond  conditioned  for  the  payment  of  liqui- 
dated damages,10  or  any  specified  amount.  Thus,  a  set-off  may  be  interposed 
in  an  action  upon  a  bond  conditioned  for  the  payment  of  an  annuity,11  or  for 
the  performance  of  the  award  of  arbitrators,  allowing  a  specified  sum.12 

In  Actions  on  Insurance  Policies.  —  Applying  the  same  principle,  there  can  be  no 
set-off  in  an  action  to  recover  a  partial  loss  on  a  valued  policy  of  insurance,13 
or  in  an  action  upon  an  open  policy,  even  though  the  plaintiff  claims  for  a 
total  loss.14  The  fact  that  the  loss  has  been  adjusted  does  not  call  for  the 
application  of  a  different  rule;  for  while  the  adjustment  may  be  strong  evi- 
dence to  determine  the  amount  of  the  plaintiff's  claim  upon  the  policy,  it  is 
still  only  a  mode  of  enabling  a  jury  more  easily  to  arrive  at  the  proper 
estimate.15 

d.  Proceedings  in  Rem.  —  Since  a  set-off  is,  under  the  usual  set-off 


instead  of  bringing  an  action  in  tort  for  their 
conversion,  sues  upon  the  implied  contract  for 
their  value,  the  defendant  may  interpose  a  set- 
off.   Smith  v.  McCarthy,  39  Kan.  308. 

In  a  suit  by  a  corporation  against  its  former 
treasurer  for  money  appropriated  to  his  own 
use,  it  was  held  that  this  was,  within  the  mean- 
ing of  the  statute,  a  cause  of  action  founded  on 
contract,  against  which  a  set-off  was  available. 
St.  Louis,  etc.,  R.  Co.  v.  Chenault,  36  Kan. 
5?. 

Texas  Statute.  —  Under  the  Texas  statute,  a 
claim  unliquidated  in  its  nature,  growing  out  of 
a  breach  of  contract,  is  subject  to  set-off  by  an 
unliquidated  claim  growing  out  of  the  breach  of 
a  different  contract.  Sanders  v.  Bridges,  67 
Tex.  93;  Bodman  v.  Harris,  20  Tex.  31. 

Illinois  Statute.  —  In  Illinois,  under  a  stat- 
ute providing  that  a  defendant  "  in  any  action 
brought  upon  any  contract  or  agreement,  either 
express  or  implied,  having  claims  or  demands 
against  the  plaintiff,  may  set  up  the  same  and 
have  them  allowed  him  upon  the  trial,"  it  was 
held  that  a  judgment  is  not  a  contract  within 
the  meaning  of  the  statute,  and  that  a  set-off 
could  not  be  pleaded  in  an  action  of  debt  upon 
a  judgment  recovered  in  a  sister  state.  Rae  v. 
Hulbert,  17  111.  572. 

1.  Hardcastle  v.  Netherwood,  5  B.  &  Aid.  93, 
7  E.  C.  L.  37  ;  Crampton  v.  Walker,  3  El.  &  El. 
321.  107  E.  C.  L.  321,  30  L.  J.  Q.  B.  19;  Brown 
v.  Tibbits,  11  C.  B.  N.  S.  855,  103  E.  C.  L.  855; 
George  v.  Cahawba,  etc.,  R.  Co.,  8  Ala.  234; 
Frick  v.  White,  57  N.  Y.  103. 

2.  Wilmot  v.  Hurd,  11  Wend.  (N.  Y.)  584. 

3.  Warn  v.  Bickford,  7  Price  550  ;Weigall  v. 
Waters,  6  T.  R.  488;  Dowd  v.  Faucett,  4  Dev. 
L.  (15  N.  Car.)  92. 

A  set-off  cannot  be  opposed  to  an  action  for 
breach  of  covenant  to  deliver  specific  articles. 
Barnes  v.  Lloyd,  1  How.  (Miss.)  584. 
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4.  Hutchinson  v.  Reid,  3  Campb.  329. 

5.  Cooper  v.  Robinson,  2  Chit.  161,  18  E.  C. 
L.  284. 

6.  Actions  on  Bonds. —  May  v.  Kellar,  1  Mo. 
App.  381. 

Thus,  in  an  action  upon  the  bond  of  executors 
against  the  principals  and  sureties,  alleging 
breaches  in  various  acts  of  misconduct  by  the 
principals,  the  damages  to  be  recovered  are  not 
necessarily  liquidated,  and  the  action  is  not, 
therefore,  one  in  which  a  set-off  is  allowed. 
State  v.  Modrell,  15  Mo.  421. 

In  an  action  on  a  bond  where  the  failure  of 
the  defendant  to  support  the  plaintiff,  his 
mother,  and  sister,  was  alleged  as  a  breach,  it 
was  doubted  by  the  court  whether  the  defend- 
ant could  set  off  demands  against  the  plaintiff. 
Hepburn  v.  Hoag,  4  Cow.  (N.  Y.)  57. 

7.  Gillingham  v.  Waskett,  M'Clel.  198. 

8.  Bull.  N.  P.  179;  2  Burr.  1024. 

9.  Attwooll  v.  Attwooll,  2  El.  &  Bl.  23,  75  E. 
C.  L.  23. 

10.  Fletcher  v.  Dyche,  2  T.  R.  32.  See  also 
Baltimore,  etc.,  R.  Co.  v.  Jameson,  13  W.  Va. 
833,  31  Am.  Rep.  775. 

11.  Collins  v.  Collins,  2  Burr.  820. 

12.  Burgess  v.  Tucker,  5  Johns.  (N.  Y.)  105. 

13.  Castelli  v.  Boddington.  1  El.  &  Bl.  66.  72 
E.  C.  L.  66  ;  Boddington  v.  Castelli,  1  El.  &  Bl. 
879,  72  E.  C.  L.  879. 

But  in  an  action  on  a  policy  in  which  there  is 
an  express  stipulation  that  the  premium  due 
shall  be  deducted  out  of  any  loss  claimed,  the 
premium  due  will  be  deducted  from  the  amount 
of  a  partial  loss  ascertained  by  assessors.  Liver- 
more  v.  Newburyport  Marine  Ins.  Co.,  2  Mass. 
232. 

14.  Gordon  v.  Bowne,  2  Johns.  (N.  Y.)  156. 

15.  I.uckie  v.  Bushby,  13  C.  B.  864.  76  E.  C. 
L.  864,  24  Eng.  L.  &  Eq.  256;  Diehl  v.  General 
Mut.  Ins.  Co.,  1  Sandf.  (N.  Y.)  257. 
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statutes,  allowed  only  in  actions  for  the  recovery  of  debts,  it  necessarily  fol- 
lows that  there  can  be  no  set-off  in  a  proceeding  in  rem.x  Hence,  there  can, 
ordinarily,  be  no  set-off  in  an  action  of  ejectment.2  But  a  bill  in  equity  to 
enforce  a  vendor's  lien  has  been  considered  a  proceeding  in  personam,  in 
which  all  legal  set-offs  are  allowable.3 

e.  Tax  Proceedings.  —  From  the  nature  of  a  tax,  a  debt  for  taxes  due 
to  a  municipal  corporation  or  county  cannot  be  offset  by  a  debt  due  to  the 
corporation  or  county.4 

/.  Actions  for  Penalties.  —  It  seems  that  a  set-off  may  be  interposed 
in  an  action  to  recover  statutory  penalties  when  the  action  is  in  the  nature  of 
an  action  of  debt.5  But  the  right  of  set-off  has  been  denied  in  penal  actions 
for  taking  usurious  interest.6 

g.  Actions  by  State. — Applying  the  common-law  doctrine  that  the 
sovereign  cannot  be  sued  in  his  own  courts  without  his  consent,  it  is  generally 
held  that  a  set-off  cannot  be  allowed  when  the  government  is  plaintiff.7  But 
there  are  statutory  provisions  which  permit  set-offs  to  be  interposed  in  actions 
by  the  government.8 

7.  Subjects  of  Set-off  —  a.  Under  Set-off  Statutes  —  (i)  In  General. — 
With  regard  to  the  nature  of  the  demands  which  might  be  set  off,  the  earlier 


1.  Johnson  v.  Lyttle's  Iron  Agency,  5  Ch.  D. 
687,  22  Moak  399. 

Proceedings  to  Foreclose  Mortgages.  —  For  an 

elaborate  treatment  of  set-off  in  mortgage  fore- 
closure proceedings,  see  the  title  Foreclosure 
of  Mortgages,  vol.  13,  p.  802  et  seq. 

Proceedings  to  Foreclose  Mechanics'  Liens.  — 
And  for  a  discussion  of  the  right  of  set-off  in 
proceedings  to  foreclose  mechanics'  liens,  see 
the  title  Mechanics'  Liens,  vol.  20,  p.  455  et 
seq. 

2.  Nutwell  v.  Tongue,  22  Md.  419.  But  see 
the  title  Ejectment,  vol.  10,  p.  543. 

3.  Hooper  v.  Armstrong,  69  Ala.  343. 

4.  Tax  Proceedings  —  United  States.  —  Apper- 
son  v.  Memphis,  2  Flipp.  (U.  S.)  363. 

California.  —  Himmelmann  v.  Spanagel,  39 
Cal.  389. 

Florida.  —  Finnegan  v.  Fernandina,  15  Fla. 
379,  21  Am.  Rep.  292. 

Indiana.  —  Scobey  v.  Decatur  County,  72  Ind. 
551. 

Kentucky.  —  Newport,  etc.,  Bridge  Co.  v. 
Douglass,  12  Bush  (Ky.)  673;  Somerset  v. 
Somerset  Banking  Co.,  60  S.  W.  Rep.  5,  22  Ky. 
L.  Rep.  1 1 29. 

Louisiana.  —  New  Orleans  v.  Davidson,  30 
La.  Ann.  541,  31  Am.  Rep.  228. 

North  Carolina.  —  Cobb  v.  Elizabeth  City,  75 
N.  Car.  1  ;  Gatling  v.  Carteret  County,  92  N. 
Car.  536,  S3  Am.  Rep.  432. 

See  also  Hoffmire  v.  Rice,  22  Kan.  749  ;  Ne- 
braska City  v.  Nebraska  City  Hydraulic  Gas 
Light,  etc.,  Co.,  9  Neb.  339 ;  McCracken  v. 
Elder,  34  Pa.  St.  239. 

It  has  been  held  that,  in  a  suit  on  a  special 
tax  bill,  the  defendant  can  set  off  a  debt  due  to 
him  from  the  owner  of  the  bill.  Kansas  v. 
Ridenour,  84  Mo.  253. 

But  it  has  been  held  that  a  set-off  is  admis- 
sible in  a  debt  on  bond  for  a  penalty,  although 
the  bond  has  been  given  to  secure  the  collec- 
tion and  payment  of  public  taxes.  Concord  v. 
Pillsbury,  33  N.  H.  3m. 

5.  Hamilton  v.  Griffin,  123  Ala.  600;  Burns 
v.  Reeves,  127  Ala.  127;  Kelly  v.  Johnson,  129 
Ala.  627. 


6.  It  has  been  held  that,  in  a  suit  against  a 
national  bank  under  Rev.  Stat.  U.  S.,  §  5198, 
to  recover  penalties  for  taking  unlawful  in- 
terest, there  can  be  no  set-off.  Morehouse  v. 
Oswego  Second  Nat.  Bank,  30  Hun  (N.  Y.) 
628 ;  Lebanon  Nat.  Bank  v.  Karmany,  98  Pa. 
St.  65. 

But,  where  the  action  was  merely  to  recover 
usurious  interest  paid,  a  set-off  was  allowed. 
Blair  v.  Ellsworth,  55  Vt.  415. 

7.  Set-off  in  Actions  by  State.  —  White  v. 
Governor,  18  Ala.  767  ;  Com.  v.  Rodes,  5  T.  B. 
Mon.  (Ky.)  318;  State  v.  Leckie,  14  La.  Ann. 
646;  State  v.  Bradley,  37  La.  Ann.  623;  State 
v .  Baltimore,  etc.,  R.  Co.,  34  Md.  344  :  Battle 
v.  Thompson,  65  N.  Car.  406 ;  Com.  v.  Matlack, 
4  Dall.  (Pa.)  303  ;  Treasurers  v.  Cleary,  3  Rich. 
L.  (S.  Car.)  372;  Moore  v.  Tate,  87  Tenn.  725, 
10  Am.  St.  Rep.  712;  Borden  v.  Houston,  2  Tex. 
594;  Bates  v.  Republic,  2  Tex.  616;  Chevallier 
v.  State,  10  Tex.  315.  The  rule  stated  in  the 
text  forbids  the  Court  of  Chancery  to  entertain 
a  bill  by  a  public  creditor  against  the  state,  to 
compel  a  set-off  of  a  demand  he  holds,  due  from 
the  state,  against  one  of  independent  origin 
which  the  state  holds  against  him.  Raymond 
v.  State,  54  Miss.  562,  28  Am.  Rep.  382.  See 
the  title  Bonds,  vol.  4,  p.  618. 

But  in  Ohio  it  seems  to  be  held  that  al- 
though a  judgment  cannot  be  rendered  against 
the  state,  yet,  in  an  action  by  the  state,  the 
defendant  may  set  off  a  claim  against  it.  State 
v.  Franklin  Bank,  10  Ohio  91.  See  also  Powers 
v.  Central  Bank,  18  Ga.  658;  State  v.  Dickin- 
son, 12  Smed.  &  M.  (Miss.)  579;  State  v. 
Gaillard,  1  Bay  (S.  Car.)  500,  virtually  over- 
ruled by  Treasurers  v.  Cleary,  3  Rich.  L.  (S. 
Car.)  372.  See  a  review  of  these  cases  in 
Moore  v.  Tate,  87  Tenn.  725,  10  Am.  St.  Rep. 
712. 

8.  See  the  review  of  cases  decided  under  such 
provisions  in  Moore  v.  Tate,  87  Tenn.  725,  10 
Am.  St.  Rep.  712. 

A  defendant  must,  when  he  desires  to  avail 
himself  of  such  set-off,  strictly  comply  with  the 
statute.  Biscoe  v.  State,  19  Ark.  559;  Frier  v. 
State,  1 1  Fla.  300. 
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statutes  specify  only  mutual  debts;  consequently,  a  claim,  in  order  to  be  the 
subject  of  a  set-off,  was  required,  like  the  demand  to  which  it  might  be 
opposed,1  to  be  in  the  nature  of  a  debt,  as  distinguished  from  an  unliquidated 
demand.  Even  some  comparatively  recent  statutes  are  of  this  character. 
The  theory  underlying  these  statutes  is  that  this  is  as  far  as  the  privilege  of 
set-off  can  be  allowed  consistently  with  expediency  and  justice;  for,  were  it 
more  generally  allowed,  the  proceedings  being  of  a  summary  nature,  the 
parties  must  be  deprived  of  the  ordinary  modes  of  trial  of  controverted  claims 
and  of  the  established  methods  of  review  and  redress  for  error;2  besides, 
where  the  plaintiff's  claim  is  for  a  certain  amount,  no  rule  ought  to  be  favored 
which  would  permit  the  defendant  to  urge  an  independent  unliquidated  claim 
as  a  set-off  thereto,  and  thereby  delay  the  plaintiff's  recovery  for  the  length 
of  time  necessary  to  ascertain  the  amount  due  to  the  defendant,  when  it  is 
considered  that  a  great  length  of  time  might  be  necessary  to  ascertain  the 
amount,  and  that  even  then  the  claim  might  fail  for  want  of  proof.3  But,  as 
will  appear  in  the  following  pages,  many  of  the  set-off  statutes  are  of  a 
broader  scope,  and  permit  a  defendant  to  set  off  unliquidated  damages  in 
some  cases. 

(2)  Debts  and  Liquidated  Demands.  —  It  will  be  noticed  that  there  is  no 
conflict  between  the  statutes  upon  the  question  of  setting  off  liquidated 
demands;  if  a  demand  is  for  a  certain  sum,  it  may  be  the  subject  of  a  set-off 
under,  perhaps,  every  statute.4 

Debts  of  Different  Nature.  —  In  the  construction  of  the  statute  of  2  Geo.  II. 
it  had  been  doubted  whether  debts  of  a  superior  nature  could  be  set  off 
against  those  of  an  inferior  nature,  and  vice  versa.5  This  occasioned  the 
enactment  of  the  8  Geo.  II.,  which  settled  that  mutual  debts  can  be  set  off 
against  one  another,  notwithstanding  that  such  debts  are  deemed  in  law  to 
be  of  a  different  nature.6 

Surrender  of  Security.  —  The  defendant  may  set  off  a  secured  claim  without 
surrendering  the  security.7 

(3)  Unliquidated  Damages  —  (a)  General  Rules.  —  But  the  terms  of  the  statutes 
differ  so  materially  that  it  is  often  difficult  to  determine  whether  unliquidated 
claims  may  be  set  off.  Under  statutes  which,  in  declaring  what  may  be  set 
off,  specify  only  mutual  debts,  it  is  clear  that  a  claim,  in  order  to  be  the  sub- 
ject of  a  set-off,  must  be  in  the  nature  of  a  debt,  and  not  of  unliquidated 
damages.5*  And  the  addition  of  the  word  "  demands,"  in  a  statute  of  this 
character,  does  not  have  the  effect  of  allowing  uncertain  damages  to  be  set 

1.  See  supra,  this  section,  Actions  in  Which  specialty  debt.  Brown  v.  Holyoak,  8  Geo.  II., 
Available.  Bull.  N.  P.  179. 

2.  bee  State  v.  Welsted,  11  N.  J.  L.  397;  Notes  not  secured  by  mortgage  may  be  setoff 
Tribble  v.  Taul,  7  T.  B.  Mon.  (Ky.)  455.  against  such  as  are  thus  secured.     Spencer  v. 

3.  See  Baltimore  Ins.  Co.  v.  M'Fadon,  4  Har.  Chrisman,  15  Ind.  215. 

&  J.  (Md.)  31.  Under  a  statute  providing  that  debts  may  be 

4.  Liquidated  Demands  as  Subjects  of  Set-off. —  set  off  "although  such  debts  are  of  a  different 
Eads  v.  Murphy,  52  Ala.  520  ;  Hanna  v.  Pleas-  nature,"  the  cross-demands  do  not  have  to  grow 
ants,  2  Dana  (Ky.)  269;  Johnston  v.  U.  S.  Life  out  of  the  contract  or  cause  of  action  upon 
Ins.  Co.,  (Mass.  1891)  27  N.  E.  Rep.  882;  which  the  plaintiff  sues  ;  it  was  held  that  a  claim 
Grcathouse  v.  Greathouse,  60  Tex.  597.  See  for  pasturing  the  plaintiff's  cattle  might  be  set 
also  the  title  Liquidated  Damages,  vol.  19,  p.  off  against  his  claim  for  services  rendered. 
423.  note  3.  McCuin  v.  Frazier,  38  Mo.  App.  63. 

5.  Hutchinson  v.  Sturges,  Willes  262.  But  7.  Wallace  v.  Finnegan,  14  Mich.  170,  90  Am. 
it  was  subsequently  said  that  under  this  statute  Dec.  243. 

a  debt  by  a  simple  contract  might  be  set  off         8.  Unliquidated  Damages  as  Subject  of  Set-off  — 

against  a  specialty  debt.    See  next  note,  infra.  England.  —  Morley  v.  Inglis,  4  Bing.  N.  Cas.  58, 

6.  De  Grey,  C.  J.,  in  Barker  v.  Braham,  2  33  E.  C.  L.  279. 

VV.  Bl.  869.  United  States.  —  Homas  v.  M*Connell,  3  Me- 
lt should  be  observed  that  the  day  after  this  Lean  (U.  S.)  381  ;  U.  S.  ?'.  Williams,  5  McLean 
Art  of  Geo.  II.  passed,  Lord  Hardwicke,  C.  J.,  (U.  S.)  133;  The  Zouave,  29  Fed.  Rep.  296. 
delivered  the  opinion  of  the  Court  of  King's  Alabama.  —  Hale  r.  Brown,  11  Ala.  87; 
Bench  that  a  debt  by  a  simple  contract  might,  Pulliam  v.  Owen,  25  Ala.  492;  Hunt  v.  John- 
l>y  the  former  act,  have  been  set  off  against  a  son,  96  Ala.  130. 
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off.1  But,  as  will  appear  later,  the  terms  of  some  of  the  statutes  are  suffi- 
ciently broad  to  allow  even  unliquidated  damages  to  be  set  off. 

(b)  Damages  for  Breach  of  Contract  —  aa.  Statutes  Restricted  to  "  Debts  "  or  "Debts 
and  Demands."  —  Under  the  statutes  which  authorize  only  "debts  "  or  "debts 
and  demands  "to  be  set  off,  a  claim  cannot  be  set  off  if  the  amount  is 
unliquidated  or  incapable  of  being  ascertained  by  mere  calculation,  even 
though  an  action  ex  contractu  could  be  maintained  for  its  recovery.2 

The  Gist  of  the  Requirement  is  that  the  claim  must  be  for  a  certain  amount. 
Since  indebitatus  assumpsit  will  lie  to  recover  an  uncertain  demand,  the  mere 
fact  that  indebitatus  assumpsit  will  lie  on  a  demand  does  not  conclusively 
determine  that  it  may  be  the  subject  of  set-off  under  these  statutes.3 

66.  Statutes  Embracing  Demands  upon  Contracts.  —  Under  some  of  the  statutes, 
unliquidated  damages  may  be  the  subject  of  set-off,  if  they  grow  out  of  the 
breach  of  a  contract.  Thus,  unliquidated  damages  for  breach  of  contract  may 
be  set  off  under  a  statute  extending  the  right  of  set-off  to  causes  of  action 
arising  out  of  contract,  express  or  implied,4  and  under  a  statute  providing 
that  a  set-off  must  be  a  cause  of  action  arising  upon  contract  or  ascertained 


Arkansas.  —  Woodruff  v.  Laflin,  4  Ark.  527. 
California.  —  Ricketson    v.    Richardson,  19 
Cal.  330. 

Georgia.  —  Crenshaw  v.  Jackson,  6  Ga.  509, 
50  Am.  Dec.  361  ;  Grimes  v.  Reese,  30  Ga.  330. 

Illinois.  —  DeForrest  v.  Oder,  42  111.  500 ; 
McCord  v.  Crooker,  83  111.  556. 

Indiana.  —  M'Kinney  v.  Bellows,  3  Blackf. 
(Ind.)  31  ;  Abbott  v.  Smith,  4  Ind.  452. 

Kentucky.  —  Tribble  v.  Taul,  7  T.  B.  Mon. 
(Ky.)  455- 

Louisiana.  —  Pike  v.  Wells,  24  La.  Ann. 
208. 

Maryland.  —  Smith  v.  Washington  Gaslight 
Co.,  31  Md.  12,  100  Am.  Dec.  49;  Hearn  v. 
Cullin,  54  Md.  533. 

Massachusetts.  —  Cunningham  v.  Hall,  7  Gray 
(Mass.)  559  ;  Loring  v.  Otis,  7  Gray  (Mass.) 
563;  Corey  v.  Janes,  15  Gray  (Mass.)  543; 
Cardell  v.  Bridge,  9  Allen  (Mass.)  355. 

Missouri.  —  Mahan  v.  Ross,  18  Mo.  121; 
Pratt  v.  Menkens,  18  Mo.  158;  Brake  v.  Corn- 
ing, 19  Mo.  125. 

New  Hampshire.  —  Drew  v.  Towle,  27  N.  H. 
412,  59  Am.  Dec.  380;  Barker  v.  Barker,  62  N. 
H.  366. 

New  Jersey.  —  State  v.  Welsted,  11  N.  J.  L. 
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New  York.  —  Thompson  v.  Ellsworth,  1  Barb. 
Ch.  (N.  Y.)  624;  Hepburn  v.  Hoag,  6  Cow.  (N. 
Y.)  613  ;  Davis  v.  American  L.  Ins.  Co.,  4  Edw. 
(N.  Y.)  308. 

Rhode  Island.  —  American  Bldg.  Loan,  etc., 
Co.  v.  Booth,  17  R.  I.  736. 

Tennessee.  —  Allen  v.  McNew,  8  Humph. 
(Tenn.)  46;  Irvine  v.  Dean,  93  Tenn.  346. 

Virginia.  —  Bunting  v.  Cochran,  99  Va.  558. 

West  Virginia.  —  Clark's  Cove  Guano  Co.  v. 
Appling,  33  W.  Va.  470 ;  Case  Mfg.  Co.  v. 
Sweeny,  47  W.  Va.  639. 

In  Louisiana  an  unliquidated  demand,  based 
upon  the  penal  clause  in  an  agreement  not  to 
engage  in  business,  cannot  be  pleaded  in  com- 
pensation against  a  promissory  note.  Goldman 
v.  Goldman,  47  La.  Ann.  1463. 

1.  Hanna  v.  Pleasants.  2  Dana  (Ky.)  269 ; 
Gould  v.  Kelley,  16  N.  H.  560;  Drew  v.  Towle, 
27  N.  H.  412,  59  Am.  Dec.  380;  Hepburn  v. 
Hoag,  6  Cow.  (N.  Y.)  613. 


2.  Unliquidated  Damages  for  Breach  of  Contract 

—  England.  —  Gillett  v .  Mawman,  1  Taunt.  137. 

United  States.  —  Gallagher  v.  Roberts,  1 
Wash.  (U.  S.)  320;  U.  S.  v.  Barker,  1  Paine 
(U.  S.)  156;  Winchester  v.  Hackley,  2  Cranch 
(U.  S.)  342 ;  Olyphant  v.  St.  Louis  Ore,  etc., 
Co.,  39  Fed.  Rep.  308. 

Alabama.  —  Martin  v.  Wharton,  38  Ala.  637. 

Arkansas.  —  Dugan  v.  Cureton,  1  Ark.  31,  31 
Am.  Dec.  727;  Stewart  v.  Scott,  54  Ark.  187. 

Illinois.  —  Clause  v.  Bullock  Printing  Press 
Co.,  118  111.  612. 

Indiana.  —  Smith  v.  Smith,  1  Ind.  476  ;  Rud- 
man  v.  Baldwin,  2  Ind.  105;  Abbott  v.  Smith, 
4  Ind.  452. 

Kentucky.  —  Morrison  v.  Hart,  Hard.  (Ky.) 
157;  Collins  v.  Farquar,  4  Litt.  (Ky.)  153. 

Maine.  —  Stevens  v.  Blen,  39  Me.  420. 

Massachusetts.  —  Adams  v.  Manning,  17  Mass. 
178;  Rice  v.  Sanders,  152  Mass.  108,  23  Am. 
St.  Rep.  804. 

Michigan.  —  Howell  v.  Medler,  41  Mich.  641; 
Holland  v.  Rea,  48  Mich.  218;  Carter  v.  Jaseph. 
48  Mich.  615  ;  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  v.  Seaver,  90  Mich.  546  ;  Shipman  v. 
Coryell,  105  Mich.  395. 

Missouri.  —  Brake  v.  Corning,  19  Mo.  125. 

New  Jersey.  —  Smock  v.  Warford,  4  N.  J.  L. 
348. 

New  York.  —  Babcock  v.  Peck,  4  Den.  (N. 
Y.)  292 ;  Warner  v.  Gouverneur,  1  Barb.  (N. 
Y.)  36 :  Holbrook  v.  American  F.  Ins.  Co.,  6 
Paige  (N.  Y.)  220;  Brown  v.  Cuming,  2  Cai. 

(N.  Y.)  33. 

Pennsylvania.  —  Kachlin  v.  Mulhallon,  2  Dall. 
(Pa.)  237;  McCracken  v.  Elder,  34  Pa.  St.  239. 
Rhode  Island. — -Clyde  v.  Knight,   12  R.  I. 
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Tennessee.  —  Bolinger  v.  Gordon,  11  Humph. 
(Tenn.)  61. 

West  Virginia.  —  McSmithee  v.  Feamster,  4 
W.  Va.  673. 

3.  Demands  Recoverable  in  Assumpsit.  —  Ed- 
wards v.  Davis,  6  N.  J.  L.  394  ;  Sickles  v.  Fort, 
IS  Wend.  (N.  Y.)  559. 

4.  Damages  Arising  from  Contract,  Express  or 
Implied.  —  Hubbard  v.  Fisher,  25  Vt.  530 ; 
Keyes  v.  Western  Vermont  Slate  Co.,  34  Vt. 
81  ;  Thompson  v.  Congdon,  43  Vt.  396. 
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by  the  decision  of  a  court.1  By  some  of  the  statutes  set-off  is,  in  a  measure, 
assimilated  to  recoupment,3  and  unliquidated  damages  may  be  set  off  when 
they  grow  out  of  a  breach  of  the  contract  in  suit,3  but  not  when  they  arise 
from  an  independent  contract.4  But  a  number  of  the  statutes  allowing  dam- 
ages growing  out  of  a  breach  of  contract  to  be  set  off  have  been  construed 
to  embrace  damages  arising  from  the  breach  of  a  contract  which  is  wholly 
independent  and  distinct  from  the  plaintiff's  cause  of  action.5 

Demand  Must  Arise  upon  Contract.  —  It  is  clear  that,  under  these  statutes,  a 
demand  cannot  be  set  off  unless  it  arises  upon  contract.6 

Statutory  Liabilities.  —  A  liability  which  originates  solely  in  the  positive  pro- 
visions of  a  statute,  and  has  in  it  more  of  the  elements  of  a  contract,  express 
or  implied,  cannot  be  set  off  under  these  statutes.  Thus  it  has  been  held 
that  a  defendant  cannot  set  off  a  demand,  given  by  statute,  for  the  support 
of  a  pauper,7  or  a  claim  under  a  statute  making  the  owner  of  logs  or  lumber 
becoming  jammed  in  a  navigable  stream  liable  to  any  person  who  shall  cause 
such  jam  to  be  broken.8 

Taxes. — Taxes  due  the  state  or  a  municipality  cannot  be  setoff  as  a 
demand  "  founded  upon  a  judgment  or  upon  a  contract,"  9  as  a  "  debt  or 
demand,"  10  or  as  "  a  cause  of  action  arising  upon  contract,  or  ascertained  by 
the  decision  of  the  court."  11 

Claims  for  Taking  Usurious  interest,  etc.  —  It  has  been  held  that  a  claim,  under  a 
statute,  to  recover  double  the  amount  of  usurious  interest  paid,  is  not  a  proper 
matter  of  set-off  under  statutes  requiring  set-off  to  be  a  "  cause  of  action 
arising  upon  contract."  13  In  other  cases  it  has  been  broadly  stated,  as  a  gen- 
eral rule,  that  such  claims  cannot  be  set  off,  but  that  the  party  is  restricted  to 
his  legal  remedy  by  an  independent  action.13  But  where  the  claim  sought  to 
be  set  off  was  simply  to  recover  usurious  interest  paid,  it  has  been  allowed 
to  be  set  off.14 

1.  Stevens  v.  Able,  15  Kan.  584;  Gellhaus  v. 
Allemania  Loan,  etc.,  Assoc.,  6  Ohio  Dec.  443, 
4  Ohio  N.  P.  255. 

Even  though  a  statute  merely  provides  that 
a  "  cause  of  action  arising  from  contract 
*  *  *  may  constitute  a  set-off,"  without  say- 
ing that  the  contract  may  be  implied,  a  cause 
of  action  founded  upon  an  implied  contract  may 
be  set  off.  Fanson  v.  Linsley,  20  Kan.  235 ; 
Challiss  v.  Wylie,  35  Kan.  506. 

2.  See  infra,  this  title,  Recoupment. 

3.  Damages  Arising  from  Contract  in  Suit.  — 
See  Kaskaskia  Bridge  Co.  v.  Shannon,  6  111. 
15;  De  Forrest  v.  Oder,  42  111.  500;  McCord  v. 
Crooker,  83  111.  556;  South  Chicago  City  R. 
Co.  v.  Workman,  64  111.  App.  383. 

4.  Charnley  v.  Sibley,  (C.  C.  A.)  73  Fed.  Rep. 
980  (decided  under  the  Illinois  statute)  ;  Hawks 
v.  Lands,  8  111.  227;  Hartshorn  v.  Kinsman,  16 
111.  App.  555;  Weaver  v.  Penny,  17  111.  App. 
628;  Smith  v.  Billings,  62  111.  App.  77;  Horn 
v.  Noble,  95  111.  App.  99  ;  Leischke  v.  Miller, 
100  111.  App.  137;  American  Manganese  Co.  v. 
Virginia  Manganese  Co.,  91  Va.  272. 

5.  Damages  Arising  from  Independent  Contracts. 
—  This  is  the  construction  which  has  been 
placed  upon  the  Georgia  statutes,  Fontaine  v. 
Baxley,  90  Ga.  416;  the  Pennsylvania  Defalca- 
tion Act  of  1705,  Primer  v.  Kuhn.  1  Dall.  (Pa.) 
4S2;  Hubler  v.  Tamney,  5  Watts  (Pa.)  51; 
Nickle  ('.  Baldwin.  4  W.  &  S.  (Pa.)  290;  Her- 
ring v.  Adams,  5  W.  &  S.  (Pa.)  459;  Carman 
v.  Franklin  F.  Ins.  Co.,  6  W.  &  S.  (Pa.)  155; 
Thomns  v.  Shoemaker,  6  W.  &  S.  (Pa.)  439; 
F.llmaker  v.  Franklin  F.  Ins.  Co.,  6  W.  &  S. 
(Pa.)  439;  Phillips  v.  Lawrence,  6  W.  &  S. 
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(Pa.)  150;  Speers  v.  Sterrett,  29  Pa.  St.  192; 
Hunt  v.  Gilmore,  59  Pa.  St.  450  ;  Halfpenny  v. 
Bell,  82  Pa.  St.  128;  Plunkett  v.  Sauer,  101 
Pa.  St.  356  ;  see  Shoup  v.  Shoup,  15  Pa.  St.  361  ; 
and  the  South  Carolina  Discount  Act  of  1759, 
Haynes  v.  Prothro,  10  Rich.  L.  (S.  Car.)  318. 

6.  Demands  Not  Growing  Out  of  Contract.  — 
Stevens  v.  Blen,  39  Me.  420. 

On  the  ground  that  the  term  "  demand,"  as 
used  in  a  statute  making  "  all  debts  and  de- 
mands," mutually  existing  between  the  parties, 
proper  subjects  of  set-off,  referred  to  matters 
growing  out  of  contract,  express  or  implied,  it 
was  held  that  damages  sustained  by  the  de- 
fendant in  consequence  of  a  conspiracy  against 
him  could  not  be  set  off.  Robinson  v.  L'Engle, 
13  Fla.  482. 

7.  Liabilities  Based  Solely  upon  Statutes.  — 
Augusta  v.  Chelsea,  47  Me.  367. 

8.  Woods  v.  Ayres,  39  Mich.  345,  33  Am. 
Rep.  396. 

9.  Peirce  v.  Boston,  3  Met.  (Mass.)  520; 
Home  Sav.  Bank  v.  Boston,  131  Mass.  277. 

10.  Hibbard  v.  Clark,  56  N.  H.  155,  22  Am. 
Rep.  432.  But  see,  contra,  Maine  Rev.  Stat., 
c.  86,  §  9. 

11.  Nebraska  City  v.  Nebraska  City  Hydraulic 
Gas  Light,  etc.,  Co.,  9  Neb.  339. 

12.  Frnkcr  v,  Cullum,  24  Kan.  679  ;  Morrison 
v.  State  Bank,  3  Kan.  App.  201  ;  Hade  -'.  Mc- 
Vay,  31  Ohio  St.  231.  See  also  the  title 
National  Banks,  vol.  21,  p.  394,  note  3. 

13.  Barnet  v.  National  Bank.  98  U.  S.  555 ; 
Peterborough  First  Nat.  Bank  7'.  Childs,  133 
Mass.  248,  43  Am.  Rep.  509. 

14.  So  a  claim  arising  from  a  bonus  paid  on 
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Damages  for  Torts  Recoverable  in  Assumpsit.  —  There  is  some  conflict  of  opinion  as 

to  whether  a  defendant  who  has  a  demand  which  actually  arises  out  of  a  tort, 
but  who  may  waive  the  tort  and  treat  his  cause  of  action  as  one  arising  upon 
an  implied  contract,  has  a  right  to  set  off  the  demand  under  these  statutes. 
Some  of  the  authorities  are  to  the  effect  that  he  may,1  while  others  seem  to 
be  to  the  effect  that  he  may  not  do  so.2  When,  of  course,  the  demand  can- 
not be  treated  as  arising  out  of  an  implied  contract,  it  cannot  be  the  subject 
of  a  set-off.3 

Trust  Moneys.  —  Where  in  an  action  on  contract  the  defendant  sought  to  set 
off  against  the  plaintiff  a  claim  on  an  instrument  acknowledging  the  receipt 
of  a  sum  of  money  in  trust,  it  was  held  that  the  sum,  being  liquidated  and 
payable  on  demand,  was  a  proper  matter  of  set-off,  whether  considered  as  a 
trust  or  as  a  mere  debt.4 

(c)  Damages  for  Torts.  —  It  is  clear  that  unliquidated  damages  arising  from  a 
tort  cannot  be  set  off,  either  under  the  statutes  which  mention  only  debts  and 
demands,  or  those  which  mention  demands  arising  from  contracts,  as  proper 
subjects  of  set-off.  Hence,  under  these  statutes,  a  claim  which  can  only  be 
recovered  in  an  action  ex  delicto,  as  in  trespass,  replevin,  or  case,  cannot  be 
set  off.5  But  some  of  the  statutes  have  extended  the  right  of  set-off  to  dam- 
ages arising  from  torts.6    These  statutes,  however,  differ  so  widely  from  the 


a  usurious  loan  is  the  subject  of  a  set-off; 
such  claim  cannot  properly  be  said  to  have 
grown  out  of  a  tort.  Dey  v.  Jackson,  39  N.  J. 
L-  535-  And  it  was  ne'd  that  the  defendant 
in  an  action  may  set  off  the  excess  of  interest 
taken  of  him  by  the  plaintiff  in  a  transaction 
different  from  that  on  which  the  action  is 
brought.  Thomas  v.  Shoemaker,  6  W.  &  S. 
(Pa.)  179. 

1.  Effect  of  Waiver  of  Tort.  —  Allen  v.  U.  S.,  17 
Wall.  (U.  S.)  207;  Whitcomb  v.  Stringer,  (Ind. 
App.  1902)  64  N.  E.  Rep.  636;  Fanson  v. 
Linsley,  20  Kan.  235  ;  Challiss  v.  Wylie,  35 
Kan.  506. 

2.  Richey  v.  Bly,  115  Ind.  232;  Kitchen  v. 
Smith,  101  Pa.  St.  452;  Conklin  v.  Parsons,  1 
Chand.  (Wis.)  246;  Pierce  v.  Hoffman,  4  Wis. 
277.  Compare  Norden  v.  Jones,  33  Wis.  600, 
14  Am.  Rep.  782. 

3.  Fanson  v.  Linsley,  20  Kan.  235. 

Where  the  defendant,  in  answer  to  the  plain- 
tiff's claim  to  recover  a  balance  due  on  a  book 
account,  pleaded  in  set-off  damages  "  to  her 
crop  by  the  stock  of  the  plaintiff,  in  the  sum 
of  fourteen  dollars,"  it  was  held  that  this  did 
not  state  a  proper  matter  of  set-off.  Christy  v. 
Jones.  39  Kan.  183. 

4.  Gannon  v.  Ruffin,  151  Mass.  204. 

5.  Demands  Recoverable  Only  in  Actions  Ex 
Delicto — England.  —  Sapsford  v.  Fletcher,  4  T. 
R.  512,  Buller's  N.  P.  181;  Huddersfield  Canal 
Co.  v.  Buckley,  7  T.  R.  43  ;  Freeman  v.  Hyett, 
1  W.  Bl.  394. 

United  States.  —  Vose  v.  Philbrook,  3  Story 
(U.  S.)  335:  U.  S.  v.  Buchanan,  8  How. 
(U.  S.)  83. 

Alabama.  —  Pulliam  v.  Owen.  25  Ala.  492. 

Arkansas. —  Bloom  v.  Lehman,  27  Ark.  489. 

Florida.  —  Robinson  v.  L'Engle,  13  Fla.  482; 
Hall  v.  Penny.  13  Fla.  621. 

Georgia.  —  Smith  v.  Printup,  59  Ga.  610; 
Giles  v.  South-Western  Georgia  Bank,  102  Ga. 
702 :  Cumberland  Island  Co.  v.  Bunkley,  108 
Ga.  756. 

Illinois.  —  Robison   v.    Hibbs,    48    111.  408; 
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Dietrich  v.  Ely,  (C.  C.  A.)  63  Fed.  Rep.  413, 
a  case  which  arose  in  Illinois ;  Caldwell  v. 
Evans,  39  111.  App.  613. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v.  Bal 
lard,  22  Ind.  448  ;  Shelly  v.  Vanarsdoll,  23  Ind 
543;  Harris  v.  Rivers,  53  Ind.  216;  Zeigel 
mueller  v.  Seamer,  63  Ind.  488 ;  Avery  v 
Dougherty,  102  Ind.  443,  52  Am.  Rep.  680; 
West  v.  Hayes,  104  Ind.  251  ;  Harris  p.  Ran- 
dolph County  Bank,  157  Ind.  120. 

Maine.  —  Hopkins  v.  Megquire,  35  Me.  78. 

Massachusetts.  —  Pitts  v.  Holmes,  10  Cush. 
(Mass.)  92. 

Mississippi.  — Whitaker  v.  Robinson,  8  Smed. 
&  M.  (Miss.)  349. 

New  Hampshire. — Ordiorne  v.  Woodman,  39 
N.  H.  541- 

New  Jersey.  —  Edwards  v.  Davis,  6  N.  J.  L. 

394- 

New  York.  —  Sherman  v.  Ballou,  8  Cow.  (N. 
Y.)  304;  Dean  v.  Allen,  8  Johns.  (N.  Y.)  390. 

Pennsylvania.  —  Kachlein  v.  Ralston,  1 
Yeates  (Pa.)  571,  2  Dall.  (Pa.)  237;  Heck  v. 
Shener,  4  S.  &  R.  (Pa.)  249,  8  Am.  Dec.  700; 
Hunt  v .  Gilmore,  59  Pa.  St.  450 ;  Ahl  v. 
Rhoads,  84  Pa.  St.  319;  Groetzinger  v.  Latimer, 
146  Pa.  St.  628;  Gogel  v.  Jacoby,  5  S.  &  R. 
(Pa.)  117,  9  Am.  Dec.  339;  Cornell  v.  Green, 
10  S.  &  R.  (Pa.)  14;  Light  v.  Stoever,  12  S.  & 
R.  (Pa.)  431;  Hubber  v.  Tamney.  5  Watts 
(Pa.)  51;  Peterson  v.  Haight,  3  Whart.  (Pa.) 
150;  Dushane  v,  Benedict,  120  U.  S.  630,  con- 
struing Pennsylvania  Defalcation  Act:  Hall's 
Appeal,  40  Pa.  St.  409. 

South  Carolina.  —  Gibbes  v.  Mitchell,  2  Bay 
(S.  Car.)  351  ;  Manning  v.  Watson,  Cheves  L. 
(S.  Car.)  60 ;  Schweizer  v.  Weiber,  6  Rich. 
L.  (S.  Car.)  159. 

Texas.  —  Parks  v.  Dial,  56  Tex.  261. 

Vermont.  —  Hudson  v.  Nute,  45  Vt.  66. 

Wisconsin.  —  Conklin  v.  Parsons,  1  Chand. 
(Wis.)  240. 

6.  Damages  for  Torts  as  Subject  of  Set-off  — 

—  In  Iowa,  under  section  1740  of  the  Code  of 
1851,  providing  that  the  defendant  may  "set 
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typical  set-off  statutes  that  they  are  more  properly  discussed  elsewhere  in  this 
title.1 

(d)  What  Damages  Are  Liquidated  and  What  Unliquidated. —  Since  many  of  the  statutes 
do  not  authorize  unliquidated  damages,  even  when  arising  from  breach  of 
contract,  to  be  set  off,  it  becomes  important  to  determine  what  damages  are 
liquidated  and  what  unliquidated.  It  has  been  said  that  "  damages  resulting 
from  the  breach  of  a  contract  are  unliquidated  when  there  is  no  criterion  pro- 
vided by  the  parties,  or  by  the  law,  for  their  ascertainment. "  2  On  the  other 
hand,  a  claim  is  sufficiently  certain  to  be  the  subject  of  set-off  under  these 
statutes  if  it  is  capable  of  being  reduced  to  a  certainty  by  a  simple  calcula- 
tion.3 There  is,  of  course,  nothing  illegal  or  unreasonable  in  the  parties,  by 
their  mutual  agreement,  settling  the  amount  of  damages  uncertain  in  their 
nature  at  any  sum  upon  which  they  may  agree.4  And  where  the  damages 
are  assessed  and  liquidated  by  the  contract  they  may  be  the  subject  of  set-off.5 
But  it  is  otherwise  where  the  agreement  is  so  construed  that  the  stipulated 
sum  will  be  deemed  a  penalty.6 

Claim  for  Reasonable  Value  of  Services  or  Goods.  —  Under  statutes  which  do  not 
allow  liquidated  damages  to  be  set  off,  a  defendant  cannot  set  off  a  claim  for 
the  reasonable  value  of  services  rendered  7  or  for  goods  sold  and  delivered. H 


up,  by  way  of  set-off  or  cross-action,  any  claim 
which  would  have  been  the  subject  of  an  action 
against  the  plaintiff,"  etc.,  it  was  held  that 
claims  for  damages  arising  from  a  tort,  as  well 
as  those  for  money  due  on  a  contract,  may  be 
pleaded  as  set-off.  Campbell  v.  Fox,  1 1  Iowa 
318. 

In  Georgia  it  is  provided  that  a  tort  may  be 
set  off  against  a  tort.  Georgia  Code,  §  3261. 
And  it  has  been  so  held.  Ingram  v.  Jordan,  55 
Ga.  356 ;  Melson  v.  Dickson,  63  Ga.  682,  36 
Am.  Rep.  128. 

1.  See  infra,  this  title,  Recoupment ;  Counter- 
claim. 

2.  McCord  v.  Williams,  2  Ala.  71.  And  see 
Horn  v.  Noble,  95  111.  App.  99. 

3.  Claims  Which  May  Be  Made  Certain  —  Eng- 
land. —  Rose  v.  Sims,  1  B.  &  Ad.  526,  20  E.  C. 
L.  437,  2  Saund.  PI.  &  Ev.  790  ;  Gibson  v.  Bell, 
1  Bing.  N.  Cas.  743,  27  E.  C.  L.  562;  East 
Anglian  R.  Co.  v.  Lythgoe,  10  C.  B.  726,  70 
E.  C.  L.  726  ;  Gingell  ?>.  Purkins,  4  Exch.  720. 

United  States.  —  De  Taslet  v.  Crousellat,  1 
Wash.  (U.  S.)  504. 

Georgia.  —  Daniel  v.  Trice,  31  Ga.  163. 

Illinois.  —  Kelley  v.  Caffrey,  79  111.  App.  278. 

Indiana.  —  Spencer  v.  Morgan,  5  Ind.  146. 

Mississippi.  —  Ashby  v.  Carr,  40  Miss.  64; 
Casper  v.  Thigpen,  48  Miss.  635. 

New  Hampshire.  —  Drew  v.  Towle,  27  N.  H. 
412.  59  Am.  Dec.  380. 

Oregon.  —  Rayburn  v.  Hurd,  19  Oregon  59. 

Tennessee.  —  Moore  v.  Weir,  3  Sneed  (Tenn.) 
46;  Memphis,  etc.,  R.  Co.  v.  Walker,  2  Head 
(Tenn.)  467. 

It  Has  Been  Said  that  the  True  Construction 
of  the  words  in  a  statute  which  define  the  mat- 
ters which  may  be  set  off  to  be  demands  for  a 
"  sum  liquidated,  or  one  which  may  be  ascer- 
tained by  calculation,"  is  to  "  limit  them  to 
such  judgments  or  contracts  only  as  that  the 
amount  of  the  defendant's  demand  can  only  be 
ascertained  by  the  judgment  or  contract  itself 
or  by  mathematical  calculations  on  the  same." 
Hall  v.  Glidden,  39  Me.  445  ;  Smith  v.  Eddy,  1 
R.  T.  476.    See  Clyde  v.  Knight,  12  R.  I.  194. 

4.  Damages  Liquidated  by  Agreement.  —  See 
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Kemble  v.  Farren,  6  Bing.  141,  19  E.  C.  L.  34. 
See  the  title  Liquidated  Damages,  vol.  19, 
P-  394- 

5.  I-egge  v.  Harlock,  12  Q.  B.  1015,  64  E.  C. 
L.  1015;  Fletcher  v.  Dyche,  2  T.  R.  32;  Duck- 
worth v.  Alison,  1  M.  &  W.  412;  McNamara  v. 
Skain,  23  Ont.  103  ;  Spicer  v.  Hoop,  51  Ind. 
365;  Caldwell  v.  Hawkins.  1  Litt.  (Ky.)  212. 

So,  where,  by  the  contract  of  employment,  a 
particular  sum  is  to  be  paid  in  lieu  of  notice  on 
the  dismissal  of  a  servant,  such  sum  may  con- 
stitute a  set-off.  East  Anglian  R.  Co.  v.  Lyth- 
goe, 10  C.  B.  726,  70  E.  C.  L.  726,  20  L.  J.  C. 
PI.  84. 

In  assumpsit  for  work  and  labor,  specified 
penal  sums  for  the  plaintiff's  refusal  or  non- 
performance of  work,  being  in  the  nature  of 
liquidated  damages,  may  be  set  off  against  his 
claim.    Marshall  v.  Hann.  17  N.  J.  L.  425. 

6.  2  Chitt.  Contr.  1274;  Nedriffe  v.  Hogan, 
2  Burr.  1024,  Buller's  N.  P.  180;  Freeman  v. 
Hyett,  1  W.  Bl.  394 ;  Dowsland  v.  Thompson, 
2  W.  Bl.  910  ;  Howlet  v.  Strickland,  1  Cowp. 
56 ;  Gillett  v.  Mawman,  1  Taunt.  137;  Tayloe 
v.  Sandiford,  7  Wheat.  (U.  S.)  13. 

So,  although  the  amount  due  on  the  condition 
of  a  bond  may  generally  be  pleaded  in  set-off, 
the  penalty  may  not,  for  this  may  be  reduced 
both  at  law  and  in  equity.  Burgess  v.  Tucker, 
S  Johns.  (N.  Y.)  105;  Nedriffe  v.  Hogan,  2 
Burr.  1024. 

7.  Claims  for  Reasonable  Value  of  Services.  — 

Berens  v.  Ker,  28  La.  Ann.  96  ;  Bell  v.  Ward, 
10  R.  I.  503. 

8.  Claim  for  Reasonable  Value  of  Goods  Cold.  — 
Where  the  parties  entered  into  a  written  con- 
tract by  which  the  defendant  agreed  to  build  a 
house  for  the  plaintiff  upon  the  terms  therein 
stipulated,  but  the  plaintiff  broke  the  contract 
and  the  defendant  justifiably  abandoned  and 
rescinded  it,  the  court  held  that  the  defendant 
might  set  off  the  value  of  the  work  done  and 
materials  furnished  before  the  breach  and 
abandonment,  such  claim  not  being  for  unliqui- 
dated damages  for  breach  of  contract.  Ford  v. 
Burchard,  130  Mass.  424.  But  in  Smith  v. 
Eddy,  1  R.  I.  476,  under  a  similar  state  of  facts, 
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Claim  for  Breach  of  Contract  to  Deliver  Goods.  —  Nor  can  a  defendant,  under  these 
statutes,  set  off  damages  for  the  breach  of  a  contract  to  deliver  specific  arti- 
cles.1 It  has,  however,  been  held  that  when  goods  are  sold  under  a  warranty 
as  to  their  quality,  and  they  prove  to  be  wholly  worthless,  the  amount  paid 
for  them  may  be  set  off,  especially  if  there  is  an  agreement  to  return  the  price 
paid,8  and  even  if  there  is  no  express  agreement  to  that  effect.3  And  it  has 
be:n  held  that  if  part  of  the  goods  are  worthless  and  are  returned  to  the 
vendor,  a  claim  for  the  amount  paid  for  them  is  a  proper  subject  of  set-off.4 
But  when  the  purchaser  returns  all  of  the  goods  sold,  his  claim  based  upon 
the  worthlessness  of  part  of  the  goods  cannot  be  set  off.5 

Demands  Necessitating  an  Accounting.  —  A  claim,  the  amount  of  which  can  only 
be  settled  in  an  accounting,  cannot  be  set  off.6 

Claim  for  Contribution.  —  A  claim  for  contribution  which  can  only  be  enforced 
by  a  bill  of  equity,  in  which  those  liable  to  contribute  are  made  parties 
defendant,  cannot  be  made  the  subject  of  set-off.7 

Loss  under  Policy  of  Insurance.  — -  Unliquidated  losses,  covered  by  a  policy  of 
insurance,  cannot  be  made  the  subject  of  set-off  under  these  statutes.** 
Hence,  a  demand  on  an  insurance  policy  for  a  partial  loss  may  not  be  set  off.9 
And  a  loss  under  an  open  policy  of  insurance  cannot  be  set  off  although  it  be 
a  total  loss. 10  But  it  has  been  held  that  it  is  otherwise  as  to  a  total  loss  on  a 
valued  policy.11  And  it  has  been  held  that  an  average  loss,  the  amount  of 
which  the  underwriter  has  acknowledged,  may  be  set  off  by  a  broker  with  a 
del  credere  commission,  in  an  action  against  him  for  the  amount  of  premiums. 12 

Damages  for  Breach  of  Covenants.  —  Uncertain  damages  arising  upon  a  breach  of 
covenant  cannot  be  set  off.13 


the  defendants  were  not  permitted  to  set  off 
such  demands. 

And  in  Butts  v.  Collins,  13  Wend.  (N.  Y.) 
139,  Chancellor  Walworth  treated  the  defend- 
ant's claim  for  the  value  of  a  certain  number 
of  pieces  of  flannel,  which  had  been  placed  in 
the  plaintiff's  hands  to  be  dressed,  but  had 
never  been  returned,  as  uncertain  and  un- 
liquidated, although  the  number  of  yards  in 
each  piece  and  the  value  per  yard  were  proved. 
But  Senator  Maison  took  a  different  view. 

1.  Damages  for  Failure  to  Deliver  Goods  Sold.  — 
Handley  v.  Dobson,  7  Ala.  359 ;  Bolinger  v. 
Gordon,  11  Humph.  (Tenn.)  61.  And  see  Rid- 
dle v.  Gage,  37  N.  H.  519,  75  Am.  Dec.  151. 

2.  Where  a  party  constructed  a  tank  for 
another  under  an  agreement  that,  if  the  tank 
proved  worthless,  the  sum  paid  should  be  re- 
turned, and  the  tank  proved  worthless,  the  sum 
paid  was  considered  to  be  liquidated  damages 
and  a  proper  subject  of  a  set-off.  Jenkins  v. 
Hendrich,  (Miss.  189S)  23  So.  Rep.  423. 

3.  Petersen  v.  Door,  etc.,  Co.,  5!  Mich.  86; 
Gutta  Percha.  etc.,  Mfg.  Co.  v.  Wood,  84 
Mich.  452 ;  Chicago  Rubber  Clothing  Co.  v. 
Powers,  91  Mich.  466;  Bronson  v.  Herbert,  95 
Mich.  478. 

4.  Snelling  v.  Koerner,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  887. 

5.  Shipman  v.  Coryell,  105  Mich.  395. 

In  an  action  for  money  due  for  cloth  fur- 
nished, it  was  held  that  the  defendant  could 
not  show,  by  way  of  set-off,  that  a  former  bale, 
which  the  defendant  had  bought  of  the  plain- 
tiff, was  damaged  by  being  burnt  in  the  press- 
ing, but  that  he  would  be  compelled  to  bring  a 
separate  action  for  the  damages.  Freeman  v. 
Hyett,  t  W.  Bl.  304. 

6.  Demands  Requiring  an  Accounting.  —  Rat- 
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liff  v.  Davis,  38  Miss.  107;  Duncan  v.  Lyon,  3 
Johns.  Ch.  (N.  Y.)  351,  8  Am.  Dec.  513;  Sher- 
man v.  Ballou,  8  Cow.  (N.  Y.)  304;  Sennett  v. 
Johnson,  9  Pa.  St.  335  ;  Russell  v.  Miller,  54 

Pa.  St.  154. 

A  claim  which  must  be  established,  if  it  can 
be  established  at  all,  by  an  accounting,  may  not 
be  set  off  within  2  N.  Y.  Rev.  Stat.  354,  §  32. 
Cumings  v.  Morris,  3  Bosw.  (N.  Y.)  560. 

Unsettled  Partnership  Dealings.  —  Ordiorne  v. 
Woodman,  39  N.  H.  541  ;  Fargo  v.  Saunders,  4 
Allen  (Mass.)  378.  See  Ives  v.  Miller,  19  Barb. 
(N.  Y.)  196;  Cumings  v.  Morris,  3  Bosw.  (N. 
Y.)  560. 

But  in  Indiana  it  was  held,  under  a  statute 
allowing  unliquidated  demands  to  be  set  off, 
that  an  unliquidated  demand  growing  out  of 
unsettled  copartnership  accounts  may,  the  part- 
nership having  been  dissolved,  be  pleaded  as  a 
set-off  in  a  suit  between  the  members  of  the 
late  firm,  Irish  7'.  Snelson,  16  Ind.  365;  but 
the  plea  must  show  a  balance  due  the  defend- 
ant growing  out  of  the  entire  transaction, 
Hendry  v.  Hendry,  32  Ind.  349. 

7.  McLauthlin  v.  Smith.  176  Mass.  46. 

8.  Thomson  v.  Redman,  11  M.  &  W.  487; 
Grant  v.  Royal  Exch.  Assur.  Co.,  5  M.  &  S. 
439  ;  St.  Louis  Perpetual  Ins.  Co.  v.  Homer,  9 
Met.  (Mass.)  30. 

9.  Union  Mut.  Marine  Ins.  Co.  v.  Howes,  124 
Mass.  470 ;  Diehl  v.  General  Mut.  Ins.  Co.,  1 
Sandf.  (N.  Y.)  257. 

10.  Gordon  v.  Bowne,  2  Johns.  (N.  Y.)  150. 

11.  Columbian  Ins.  Co.  v.  Black,  18  Johns. 
(N.  Y.)  149. 

12.  Wienholt  v.  Roberts,  2  Campb.  586. 

13.  Covenants  —  Damages  for  Breach  of.  — 
Cockran  v. Leister,  2  Root  (Conn.)  348;  Bonaud 
v.  Sorrel,  21  Ga.  108;  Hawks  v.  Lands,  8  111. 
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Subjects  of  Set-off. 


Claims  for  Rent.  —  A  claim  for  rent  cannot  be  set  off  when  there  is  no  con- 
tract as  to  the  price,  and  no  means  are  furnished  for  definitely  determining 
the  amount  due.1 

Damages  for  Breach,  of  Contract  to  Collect  Bill  or  Note.  —  Since  the  damages  recover- 
able for  negligence  in  the  discharge  of  a  contract  to  collect  a  bill  or  note  are 
measured  by  the  actual  loss  of  the  owner,  and  must  depend  upon  the  value 
of  the  paper  and  the  probability  of  its  collection,2  they  are  in  the  nature  of 
unliquidated  damages,  and  cannot  be  the  subject  of  set-off.3 

Liability  under  a  Guaranty.  —  Under  these  statutes  it  is  held  that  a  mere  lia- 
bility under  a  guaranty  cannot  form  the  subject  of  a  set-off  because  the  sum 
due  from  the  guarantor  upon  default  of  the  principal  debtor  is  not  certain  or 
liquidated,  but  is  a  question  of  the  amount  of  damages.4  But  a  guarantor's 
liability  may  be  set  off  if  the  damages  are  certain.5 

Damages  for  Breach  of  Contract  to  Carry  Goods.  —  It  has  been  held  that,  except  SO 
far  as  the  damages  are  fixed  by  the  contract  to  carry,  there  can  be  no  set-off, 
in  the  action  for  freight,  of  damages  accruing  to  the  defendant  from  the  plain- 
tiff's delay  in  getting  the  ship  ready,6  of  damages  for  injuries  to  the  goods 
carried,7  or  of  damages  for  the  loss  of  the  goods.8  But  by  recent  American 
and  English  statutes  this  has  been  changed,  and  damages  sustained  by  goods 
in  transportation  may  be  interposed  as  a  set-off.9 

(4)  Demands  Not  Sounding  in  Damages  Merely.  —  In  Alabama  not  only 
debts,  but  liquidated  and  unliquidated  demands  not  sounding  in  damages 
merely,  are  the  subject  of  set-off.  A  demand  of  this  nature  is  defined  to  be 
one  which,  when  the  facts  upon  which  it  is  based  are  established,  the  law  is 
capable  of  measuring  accurately  by  a  pecuniary  standard.10  If,  however,  the 
law  does  not  fix  the  measure  of  damages,  but  they  are  committed  to  the 


227 ;  Hunt  v.  Middlesworth,  44  Mich.  448 ; 
Gridley  v.  Tucker,  Freem.  (Miss.)  209 ;  State 
v.  Eldridge,  65  Mo.  584;  Duncan  v.  Lyon,  3 
Johns.  Ch.  (N.  Y.)  351,  8  Am.  Dec.  513;  Liv- 
ingston v.  Livingston,  4  Johns.  Ch.  (N.  Y.)  287, 
8  Am.  Dec.  562 ;  Tone  v.  Brace,  8  Paige  (N. 
Y.)  597.  For  additional  cases  see  the  title 
Covenants,  vol.  8,  p.  209. 

So  in  an  Action  for  Rent  the  defendant  will 
not  be  permitted  to  plead  by  way  of  set-off  a 
breach  of  agreement  to  repair  on  the  part  of  the 
plaintiff.  Weigall  v.  Waters,  6  T.  R.  488; 
Sickels  v.  Fort,  15  Wend.  (N.  Y.)  559.  Nor 
can  the  defendant  in  such  action  set  off  dam- 
ages which  he  has  sustained  by  breach  of  the 
covenant  of  the  plaintiff,  contained  in  a  lease 
reserving  the  rent,  to  the  effect  that  the  sub- 
cellar  of  the  demised  premises  should,  at  all 
times  during  the  term,  be  free  from  the  per- 
colation of  water  through  the  walls  or  floor 
thereof.  Benkard  v.  Babcock,  2  Robt.  (N.  Y.) 
175- 

A  Breach  of  Covenant  for  the  Nondelivery  of 

Goods  according  to  contract  is  not  a  subject 
of  set-off.  Howlet  v.  Strickland,  1  Cowp.  56  ; 
Wright  v.  Smyth,  4  W.  &  S.  (Pa.)  527. 

A  Covenant  to  Pay  in  such  money  as  was  re- 
ceived in  a  certain  bank  is  not  pleadable  in  set- 
off.   Hanna  v.  Pleasants,  2  Dana  (Ky.)  269. 

1.  Rent  Due.  —  Hall  v.  Glidden,  39  Me.  445  ; 
Carter  v.  Jaseph,  48  Mich.  615. 

But  a  covenant  to  give  thirty  dollars  as  rent, 
to  be  paid  in  splitting  rails,  repairing  fences, 
etc..  was  treated  as  a  legitimate  subject  of  dis- 
count. It  was  considered  that,  until  the  per- 
formance of  the  work,  the  thirty  dollars  would 
stand  either  as  the  specific  rent  or  for  liqui- 
dated    damages     for     the  nonperformance. 
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Whisenant  v.  Towers,  2  Rich.  L.  (S.  Car.) 
1 10. 

2.  See  the  title  Banks  and  Banking,  vol.  3, 
p.  814. 

3.  Damages  for  Failure  to  Make  Collection.  — 

Mitchell  v.  Shuert,  16  Mich.  444;  Harrison  v. 
Wortham,  8  Leigh  (Va.)  296. 

4.  Guarantor's  Liability.  —  Crawford  v.  Stir- 
ling, 4  Esp.  207  ;  Morley  v.  Inglis,  4  Bing.  N. 
Cas.  58,  33  E.  C.  L.  279. 

5.  Collins  v.  Wallis,  11  Moo.  248,  22  E.  C. 
L.  409. 

Where  a  party  has  actually  paid  money  for 
another  under  a  guaranty,  the  money  so  paid 
may  be  set  off  in  an  action  by  the  latter  as 
money  paid  to  his  use.  Hutchinson  v.  Sydney, 
10  Exch.  438. 

6.  Damages  for  Delay  in  Carrying.  ■ —  Seeger 
v.  Duthie,  8  C.  B.  N.  S.  45,  98  E.  C.  L.  45. 

7.  Damages  for  Injuries  to  Goods  Carried.  — 
Meyer  v.  Dresser,  16  C.  B.  N.  S.  646,  m  E.  C. 
L.  646  ;  Dowsland  v.  Thompson,  2  W.  Bl.  910. 

8.  Damages  for  Loss  of  Goods  Carried.  —  Stim- 
son  v.  Hall,  40  Eng.  L.  &  Eq.  442 ;  Clyde  v. 
Knight,  12  R.  I.  194. 

9.  For  an  extended  treatment  of  this  matter, 
see  the  title  Contracts  of  Affreightment 
and  Charter-parties,  vol.  7,  p.  242. 

10.  Demands  Fixed  by  a  Legal  Standard.  — 
Smith  v.  Huie,  14  Ala.  201  ;  Briggs  v.  Moore, 
14  Ala.  433;  Holley  v.  Younge,  27  Ala.  203; 
Cage  v.  Phillips.  38  Ala.  382  ;  Sledge  v.  Swift, 
S3  Ala.  no;  Gafford  v.  Proskauer,  59  Ala.  264; 
Mobile,  etc.,  R.  Co.  v.  Clanton,  59  Ala.  392,  31 
Am.  Rep.  15;  Collins  v.  Greene,  67  Ala.  an; 
Kingsbury  v.  Milner,  69  Ala.  502 ;  Conner  v. 
Smith.  88  Ala.  300;  Burns  V.  Reeves,  127  Ala. 
127;  Johnson  v.  Aldridge,  93  Ala.  77. 
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judgment  of  the  jury,  and  depend  upon  the  circumstances  of  the  particular 
case,  the  demand  sounds  in  damages  merely,  and  is  not  available  as  a  set-off.1 

(5)  Set-off  Must  Be  Subsisting  Cause  of  Action  —  (a)  In  General.  —  When 
it  is  determined  that  a  particular  demand  is  comprehended  by  the  terms  of 
the  governing  statute  of  set-off,  whether  the  right  is  thereby,  as  in  the  more 
common  provisions,  limited  to  mutual  debts,  or  is  more  generally  allowed,  as 
is  done  by  some  statutes  which  allow  unliquidated  claims,  and  by  others  (the 
bankruptcy  acts)  which  permit  mutual  credits  and  dealings  to  be  set  off,  it  is 
necessary  that  it  should  conform  to  certain  requirements  which  result  from 
the  very  nature  of  set-off,  although  they  are  sometimes  also  demanded  by  the 
express  terms  of  the  statute.  The  object  of  these  statutes  of  set-off  is,  as  has 
been  said,  to  do  away  with  circuity  of  actions  as  much  as  practicable.2  This 
is  sought  to  be  accomplished  by  the  abrogation  of  the  common-law  necessity 
of  resorting  to  an  independent  action  for  the  recovery  of  the  demands  com- 
prehended by  these  statutes,  and  permitting  them  to  be  recovered  in  an  action 
by  the  plaintiff.  Set-off  is,  then,  in  the  nature  of  a  cross-action,3  and  a  claim, 
in  order  that  it  may  be  set  off,  must  be  a  legal  demand  which  constitutes  a 
subsisting  cause  of  action,  and  upon  which  a  separate  action  could  be  main- 
tained.4 This  is  well  illustrated  in  the  rule,  founded  upon  the  common-law 
doctrine  that  the  sovereign  cannot  be  sued  in  his  own  courts  without  his 
consent,  that  when  the  government  is  plaintiff,  a  set-off  cannot  be  allowed.5 

(b)  Claim  Must  Be  Legal  Demand.  —  A  claim,  in  order  that  it  may  be  set  off, 
must  be  a  legal  demand.6  Hence,  a  defendant  cannot  set  off  a  claim  which 
is  based  upon  an  agreement  with  one  who  is  incapable  of  contracting;7  a  claim 
founded  upon  an  agreement  without  consideration,8  or  upon  a  gaming  con- 
sideration;9 a  claim  arising  out  of  a  contract  to  engage  in  unlawful  privateer- 
ing;10 a  claim  which  is  not  enforceable  on  the  ground  that  no  person  can  make 
another  his  debtor  without  that  person's  knowledge  or  consent;11  a  claim  for 
services  performed  as  a  mere  gratuity  or  gift;12  a  claim  which  is  based  upon  a 
contract  which  the  defendant  has  repudiated;13  a  claim  against  the  plaintiff, 

1.  Demands  Sounding  in  Damages  Merely.  —  money.  Taggart  v.  Stanbery,  2  McLean  (U. 
Walker  v.  McCoy,  34  Ala.  659;  Rosser  v.  Bunn,  S.)  543. 

66  Ala.  89.  The  payment  of  an  outstanding  incumbrance 

2.  See  supra,  this  section,  Origin.  by  the  purchaser  of  land,  with  a  covenant  that 

3.  See  supra,  this  section,  Nature  of  Set-off.  the  land  is  free  of  incumbrances,  cannot  be  the 

4.  Set-off  Must  Be  Subsisting  Cause  of  Action. —  subject  of  offset  in  an  action  for  the  purchase 
O'Brien  v.  Anniston  Pipe-Works,  93  Ala.  582 ;  money.    Dunn  v.  White,  1  Ala.  645. 

Cutler   v.    Middlesex    Factory    Co.,    14    Pick.  7.  Rawley  v.  Rawley,  1  Q.  B.  D.  460;  Morris 

(Mass.)   483;   Wyckoff  v.   Bishop,    115    Mich.  v.  Booth,  8  Ala.  907. 

414;  Backus  v.  Morrill,  107  Mich.  466;  Man-  But  in  an  action  by  minors  against  a  step- 
gum  v.  Ball,  43  Miss.  288,  5  Am.  Rep.  488 ;  father  for  rent,  it  was  held  that,  under  the  cir- 
Franklin  Bank  v.  Raymond,  3  Wend.  (N.  Y.)  cumstances  of  the  case,  he  might  set  off  the 
69 ;  Evernghiin  v.  Ensworth,  7  Wend.  (N.  Y.)  value  of  necessaries  furnished  by  him  to  the 
326;  Hibbard  v.  Clark,  56  N.  H.  155,  22  Am.  minors.  Grossman  v.  Lauber,  29  Ind.  618. 
Rep.  432;  Battle  v.  Thompson,  65  N.  Car.  406;  8.  Bomar  v.  Rosser,  123  Ala.  641;  Bunnell  v. 
Moore  v.  Tate,  87  Tenn.  725,  10  Am.  St.  Rep.  Butler,  23  Conn.  65;  Callehan  v.  Stafford,  18 
712;  Evans  v.  Bell,  45  Tex.  553;  Ewing  v.  La.  Ann.  556;  Tryon  v.  Mooney,  9  Johns.  (N. 
Griswold,  43  Vt.  400.  Y.)  358. 

Thus,  since  it  is  a  general  rule  that  no  right  9.  Payne  v.  Loudon,  3  Bibb  (Ky.)  250  ;  Cald- 

of  contribution  exists  between  wrongdoers  (see  well  v.  Caldwell,  2  Bush  (Ky.)  446. 

the  title  Contribution  and  Exoneration,  vol.  10.  Pond  v.  Smith,  4  Conn.  297. 

7,  p.  364),  a  claim  by  one  of  two  joint  tort-  11.  Patillo  v.  Smith,  61  Ga.  265;  Bull  v.  Gris- 

feasors  against  the  other  to  a  contribution  can-  wold,  19  111.  631  ;  Chicago  South  Branch  Dock 

not  be  the  subject  of  a  set-off.    Percy  v.  Clary,  Co.  v.  Dunlap,  32  111.  207  ;  Broughton  v.  Dyson, 

32  Md.  243.  Cheves  L.  (S.  Car.)  208.    See  also  the  title 

5.  See  supra,  this  section,  Actions  in  Which  Payment,  vol.  22,  p.  611,  note  1. 
Available  —  Actions  By  State.  12.  Collins  v.  Martin,  43  Kan.  182. 

6.  Illegal  Demands.  —  Kelly  v.  Garrett,  6  111.  13.  McOueen  v.  Gamble,  33  Mich.  344;  Clark 
649.  v.  Hale,  Clarke  (N.  Y.)  349. 

A  compromise  of  an  outstanding  claim  by  the  If,  under  a  contract  for  the  purchase  and 
grantee  of  land  without  the  knowledge  or  con-  sale  of  real  and  personal  property,  the  seller  de- 
sent  of  the  grantor  gives  the  grantee  no  claim  livers  the  personal  property  to  the  purchaser, 
to  a  set-off  in  an  action  for  the  purchase  and  fails  to  carry  out  the  residue  of  the  con- 
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to  which  the  defendant  holds  an  assignment,  but  which  is  not  enforceable 
against  the  latter  without  his  acceptance;1  a  claim  on  account  of  an  advance- 
ment made  prior  to  the  execution  of  a  will,2  or  a  debt  not  actionable  under 
the  statute  of  frauds.3  But  if  a  part  of  a  divisible  demand  be  legal,  and  a 
part  illegal,  that  which  is  legal  may  be  set  off  accordingly.4  It  is  incumbent 
upon  the  person  claiming  the  set-off  to  separate  the  part  admissible  from  the 
part  objectionable;  otherwise  the  whole  will  be  rejected.5 

(c)  Conditional  or  Contingent  Demands.  —  A  demand  which  is  only  conditional  or 
contingent  cannot  be  set  off;6  it  must  be  due  and  payable.7  Where  a  con- 
tingent liability  on  the  part  of  the  defendant  on  behalf  of  the  plaintiff  is 
shown  to  exist,  it  nevertheless  cannot  be  set  off  unless  it  is  also  shown  that 
it  has  actually  been  discharged  by  the  defendant.8  Thus,  until  he  pays  the 
money  for  his  principal,  a  surety  has  no  demand  against  him  available  as  a 
set-off.9 

(d)  Stock  in  Corporation.  —  Since,  ordinarily,  the  holder  of  shares  in  a  corpora- 
tion cannot,  at  pleasure,  withdraw  his  contribution  to  the  capital  of  the  cor- 
poration, he  cannot  set  off  stock  which  he  may  hold  against  a  debt  which  he 
owes  the  corporation.10 

(e)  Discharged  Obligations.  —  A  defendant  cannot,  of  course,  set  off  a  debt 
which  has  been  discharged.11  Thus,  he  cannot  set  off  a  debt  from  which  the 
plaintiff  has  been  discharged  in  bankruptcy  proceedings,12  or  in  consequence 


tract,  but  the  contract  is  not  rescinded,  the 
seller  cannot  set  off  the  value  of  the  property 
delivered  in  an  action  upon  an  independent 
debt  from  him  to  the  purchaser.  Wheeler  v. 
Parks,  is  Gray  (Mass.)  527. 

1.  Stanbery  v.  Smythe,  13  Ohio  St.  495. 

2.  Jones  v.  Richardson,  5  Met.  (Mass.)  247. 
See  the  title  Advancements,  vol.  1,  p.  763. 

3.  Sennett  v.  Johnson,  9  Pa.  St.  335  ;  Law- 
rence i'.  Smith,  (Supm.  Ct.  Spec.  T.)  27  How. 
Pr.  (N.  Y.)  327. 

4.  Legality  of  Part  of  Divisible  Demands.  — 
Rice  v.  Welling,  5  Wend.  (N.  Y.)  595  ;  Mc- 
Craney  v.  Alden,  46  Barb.  (N.  Y.)  272  ;  Crippen 
v.  Heermance,  9  Paige  (N.  Y.)  211;  La  Farge 
v.  Herter,  11  Barb.  (N.  Y.)  168. 

5.  Rootes  v.  Wellford,  4  Munf.  (Va.)  215,  6 
Am.  Dec.  510. 

6.  Contingent  or  Conditional  Demands.  —  U.  S. 
v.  Wells,  2  Wash.  (U.  S.)  161.  See  Hinrichsen 
v.  Reinback,  27  111.  295. 

7.  Sorrelle  v.  Sorrelle,  5  Ala.  245  ;  Dobbs  v. 
Prothro,  55  Ga.  73  ;  Jackson  v.  Adamson.  7 
Blackf.  (Ind.)  597  ;  Foot  v.  Martin,  1  Met. 
(Mass.)  273;  Wolfe  v.  Washburn,  6  Cow. 
(N.  Y.)  261;  Leas  v.  Laird,  6  S.  &  R.  (Pa.) 
129. 

8.  Hembree  v.  Glover,  93  Ala.  622 ;  Wake- 
man  v.  Vanderbilt,  3  Cal.  380  ;  Brooks  v.  Cook, 
20  Ga.  87;  Griggs  v.  Detroit,  etc.,  R.  Co.,  10 
Mich.  117,  12  Mich.  45;  Mills  v.  Saunders,  4 
Neb.  1  go. 

9.  liability  of  Surety.  —  Jenkins  v.  Neal,  52 
Ark.  418;  Judah  v.  Potter,  18  Ind.  224;  Walker 
v.  McKay,  2  Met.  (Ky.)  294;  Backus  v.  Spauld- 
ing,  129  Mass.  234;  Jones  v.  Walcott,  15  Gray 
(Mass.)  541  ;  Colvin  v.  Carter,  4  Ohio  354. 

But  it  has  been  held  that  if  a  principal  brings 
an  action  against  his  surety  on  a  money  de- 
mand, the  surety  may  set  up  in  defense  the 
fact  of  the  recovery  against  him  of  a  judgment 
on  his  contract  of  suretyship.  Hannay  v.  Pell, 
3  K.  D.  Smith  (N.  Y.)  432. 

Where  Land  Is  Conveyed  Subject  to  a  Mortgage 
for  which  the  grantor  is  personally  liable,  and 
25  C.  of  L. — 33  5 


the  deed  declares  that  the  grantee  is  to  pay  the 
mortgage  as  a  part  of  the  purchase  money,  the 
contract  made  by  the  assumption  in  the  deed 
is  not  one  of  indemnity  merely  ;  it  is  a  contract 
to  pay,  and  the  grantor  in  the  deed  may  set  it 
off  against  him  in  a  suit  brought  by  the  legal 
representatives  of  the  grantee  upon  a  contract 
for  the  payment  of  money.  Rawson  v.  Cop- 
land, 2  Sandf.  Ch.  (N.  Y.)  251,  affirmed  3  Barb. 
Ch.  (N.  Y.)  166.  But  it  seems  that  this  case 
has  been  practically  overruled  on  the  ground 
that  there  was  a  want  of  mutuality  of  the  debts. 
Patterson  v.  Patterson,  59  N.  Y.  574,  17  Am. 
Rep.  384  ;  Jordan  v.  National  Shoe,  etc.,  Bank, 
12  Hun  (N.  Y.)  512. 

10.  Shares  of  Stock.  —  Lewiston  Co-operative 
Soc.  No.  1  v.  Thorpe,  91  Me.  64  ;  Whittington 
v.  Farmers'  Bank,  5  Har.  &  J.  (Md.)  489; 
Harper  v.  Calhoun,  7  How.  (Miss.)  203. 

11.  Payment  or  Satisfaction  of  Debt. —  A  bond 
which  has  been  canceled  cannot  be  set  off. 
Williams  v.  Crary,  5  Cow.  (N.  Y.)  368. 

Where  an  order,  drawn  by  the  plaintiff  on 
the  defendant,  and  accepted  by  the  latter,  was 
given  for  a  debt,  but  not  paid,  and  was  there- 
upon surrendered  to  the  maker,  who  gave  his 
notes  in  lieu  thereof,  it  was  held  that  the 
drawee  could  not  set  off  such  order  in  an  action 
against  him  by  the  maker.  The  order  had  not 
been  paid  by  the  defendant,  and.  on  the  facts, 
was  considered  to  have  been  discharged  by 
the  plaintiff.  Taylor  Mfg.  Co.  v.  Key,  86  Ala. 
212. 

A  suit  having  been  brought  upon  a  note,  the 
defendant  paid  into  court  the  amount  of  the 
debt  and  costs.  The  plaintiff  took  the  money 
out  of  court,  but  declined  accepting  it  in  satis- 
faction of  his  claim,  because  be  had  filed  the 
note  as  a  set-off  on  a  suit  which  the  defendant 
had  brought  against  him.  It  was  held  that  the 
debt  was  paid,  and  the  defendant  could  not  rely 
on  the  note  as  a  set-off.  Molineux  v.  Eastman, 
14  N.  H.  504. 

12.  Francis  v.  Dodsworth,  4  C.  B.  202,  56  E. 
C.  L.  202. 
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of  his  having  been  taken  in  execution.1 

(f)  Demands  Not  Collectible  Because  of  Injunction.  —  A  debt  the  collection  of  which 

has  been  enjoined  cannot  be  set  off.'"4 

(g)  Demands  Barred  by  Doctrine  of  Bes  Judicata.  —  While,  as  has  been  shown,  a 
set-off  may,  in  general,  be  interposed  or  not,  at  the  defendant's  pleasure,3 
using  a  demand  as  a  set-off  bars  a  subsequent  action  thereon,4  unless  it  was 
withdrawn  in  the  former  suit.5 

(h)  Demands  Previously  Set  Off  in  Pending  Suit.  —  In  analogy  with  the  rule  that  a 
second  suit  cannot  be  brought  during  the  pendency  of  a  former  one  in  the 
same  jurisdiction,  between  the  same  parties,  for  the  same  cause  of  action  and 
relief,  it  has  been  held  that  a  defendant  cannot  avail  himself  of  the  same  claim 
in  set-off  in  two  separate  actions  pending  against  him  at  the  same  time.6 

(i)  Demands  upon  Which  Defendant  Has  Brought  Suit.  —  And  it  has  been  held  that 
the  defendant,  since  he  cannot  be  permitted  to  carry  on  two  suits  at  the  same 
time  and  for  the  same  cause  of  action,  will  not  be  peimitted  to  set  off  a 
demand  on  which  he  has  brought  an  action  which  is  still  pending.7  But 
other  authorities  are  to  the  effect  that  the  fact  that  the  defendant  has  brought 
a  suit  on  a  demand  and  the  suit  is  still  pending  is  no  objection  to  allowing 
it  in  set-off,8  even  though  the  plaintiff  has  paid  the  money  into  court  in  such 
former  action.9 

(j)  Demands  Barred  by  Statute  of   Limitations.  —  The  usual   rule  is  that  a  debt 

barred  by  the  statute  of  limitations  cannot  be  set  off. 10    Even  though  the 


1.  Debt  Satisfied  by  Execution. —  Taylor  v. 
Waters,  5  M.  &  S.  103.  But  see  Peacock  v.  Jef- 
fery,  1  Taunt.  426  ;  Simpson  v.  Hanley,  1  M.  & 
S.  696;  Drake  v.  Mitchell,  3  East  258. 

It  has  been  held  that  a  debt  for  which  a  pris- 
oner was  in  execution  and  has  been  discharged 
on  a  compromise  cannot  be  set  off  though  the 
security  taken  for  the  amount  afterwards  proved 
to  be  void.    Jaques  v.  Withy,  1  T.  R.  557. 

2.  Injunction  Against  Collection  of  Debt.  — 
Key  v.  Wilson,  3  Humph.  (Tenn.)  405. 

3.  See  supra,  this  section,  General  Principles 
—  Effect  of  Failure  to  Use  Set-off. 

4.  Adjudicated  Demands.  —  Eastmure  v.  Laws, 
5  Bing.  N.  Cas.  444,  35  E.  C.  L.  170,  7  Dowl. 
431;  Merchants'  Bank  v.  Rawls,  21  Ga.  289; 
Harpstrite  v.  Vasel,  3  111.  App.  121  ;  Ault  v. 
Zehering,  38  Ind.  429  ;  Jones  v.  Richardson,  5 
Met.  (Mass.)  247;  Conover  v.  Scott,  11  N.  J. 
L.  400;  Miller  v.  Covert,  1  Wend.  (N.  Y.)  487; 
King  v.  Fuller,  3  Cai.  (N.  Y.)  152;  Hopf  v. 
Myers,  42  Barb.  (N.  Y.)  270  ;  Bickett  v.  Garner, 
31  Ohio  St.  28.  See  also  Wilder  v.  Case,  16 
Wend.  (N.  Y.)  583. 

5.  Muirhead  v.  Kirkpatrick,  2  Pa.  St.  425. 
Bui  it  has  been  held  that  a  defendant  is  not 

precluded  from  claiming  a  set-off  on  the  trial 
nf  a  cause  in  court,  by  reason  of  his  having 
used  it  in  another  suit  by  the  same  plaintiff, 
before  arbitrators,  from  whose  award  the  plain- 
tiff appealed.    Bitzer  v.  Killinger,  46  Pa.  St.  44. 

6.  Chase  v.  Strain,  15  N.  H.  535. 

7.  Set-off  Barred  by  Suit  Pending.  —  Lock  v. 
Miller,  3  Stew.  &  P.  (Ala.)  13;  Rankin  v. 
Harper,  4  Ind.  585  ;  Snodgrass  v.  Smith,  13 
Ind.  393.    And  see  Whitaker  v.  Pope,  48  Ga.  15. 

8.  Set-off  Not  Barred  by  Suit  Pending,— Bas- 
kerville  Brown,  2  Burr.  1229 ;  Knibbs  v. 
Hall,  Peake  N.  P.  (ed.  1795)  210;  Le  Bret  v. 
Papillon,  4  East  507 :  Lindsay  v.  Stewart,  72 
Cal.  540  ;  King  ?'.  Bradley,  44  111.  342  ;  Gaddis 
t'.  Leeson,  55  111.  523  ;  Clayes  v.  White,  65  111. 
357  ;  Gunn  v.  Todd,  21  Mo.  303,  64  Am.  Dec. 


231  ;  Wiltsie  v.  Northam,  3  Bosw.  (N.  Y.) 
162;  Good  v.  Good,  5  Watts  (Pa.)  116;  Stroh 
v.  Uhrich,  1  W.  &  S.  (Pa.)  57.  See  Sargent  v. 
Southgate,  5  Pick.  (Mass.)  312,  16  Am.  Dec. 
409. 

9.  Evans  v.  Prosser,  3  T.  R.  186;  Naylor  v. 
Schenck,  3  E.  D.  Smith  (N.  Y.)  135;  Stroh  v. 
Uhrich.  1  W.  &  S.  (Pa.)  57. 

10.  Statute  of  Limitations  —  Demands  Barred  by 
—  England.  —  Cranch  v.  Kirkman,  Peake  N.  P. 
(ed.  1795)  121  ;  Chappie  v.  Durston,  1  Cromp. 
&  J.  1. 

Connecticut.  —  Gorham  v.  Bulkley,  49  Conn. 
91. 

Georgia.  —  Lee  v.  Lee,  31  Ga.  26,  76  Am. 
Dec.  681  ;  Finney  v.  Brumby,  64  Ga.  510. 

Kentucky.  —  Williams  v.  Gilchrist,  3  Bibb 
(Ky.)  4Q  ;  Gilchrist  v.  Williams,  3  A.  K.  Marsh. 

(Ky.)  235. 

Massachusetts.  —  Tyler  v.  Boyce,  135  Mass. 

558. 

Maine.  —  Nason  v.  McCulloch,  31  Me.  158. 
New  Jersey.  —  Nolin  v.  Blackwell,  31  N.  J. 
L.  170,  86  Am.  Dec.  206. 

Neiv  York.  —  Thompson  v.  Sickles,  46  Barb. 

(N.  Y.)  49. 

Oklahoma.  —  Richardson  v.  Penny,  10  Okla. 
32  ;  McClure  v.  Johnson,  10  Okla.  663. 

Pennsylvania.  —  Jacks  v.  Moore,  1  Yeates 
(Pa.)  301;  Crist  v.  Garner,  2  P.  &  W.  (Pa.) 
251;  Hinkley  v.  Walters,  8  Watts  (Pa.)  260; 
Taylor  v.  Gould,  57  Pa.  St.  152;  Gilmore  v. 
Reed,  76  Pa.  St.  462. 

South  Carolina.  —  Madden  v.  Madden,  2  Mill 
(S.  Car.)  350;  Turnbull  v.  Strohecker,  4  Mc- 
Cord  L.  (S.  Car.)  210. 

Texas.  —  Campbell  v.  Park,  1 1  Tex.  Civ. 
App.  455- 

See  the  title  Limitation  of  Actions,  vol.  19, 
p.  181. 

But  in  Indiana  the  statute  (2  Rev.  Stat.,  p.  77, 
§  214)  provides  that  "  a  party  to  an  action 
may  plead  or  reply  a  set-off  or  payment  to  the 
514  Volume  XXV. 


Set-off. 


AND  COUNTERCLAIM. 


Subjects  of  Set-off. 


demand  has  been  revived  by  a  new  promise,  it  cannot  be  set  off  if  the  bar 
existed  when  the  action  was  brought.1  But,  in  order  to  defeat  a  set-off 
under  the  statute  of  limitations,  the  statute  must  have  run  against  the  cause 
of  set-off  at  the  time  of  the  commencement  of  the  suit;  that  the  statutory 
period  for  bringing  an  action  on  the  demand  has  expired  thereafter  is  no 
objection  to  allowing  it  in  set-off.2  This  rule  is  expressly  incorporated  in 
some  of  the  set-off  statutes.3 

(k)  Demands  Between  Partners  Arising  from  Firm  Transaction.  —  As  no  action  can  be 
brought  by  one  partner  against  his  copartner  upon  any  partnership  transac- 
tion, unless  there  has  been  a  settlement  of  the  whole  concern  or  of  the  claim 
in  question,  and  a  promise  of  payment,  the  unsettled  dealings  of  either  partner 
with  the  firm  cannot  be  set  off  in  an  action  at  law  by  one  partner  against  the 
other.4 

(l)  Demands  Exceeding  Court's  Jurisdiction.  —  The  claim  sought  to  be  set  off  must 
be  one  which  can  be  recovered  in  an  action  in  the  same  court.  A  sum  which 
is  greater  than  the  court's  jurisdiction  cannot  be  set  off.5  And  the  same  rule 
which  prevents  a  plaintiff  from  dividing  his  claim  in  order  to  give  a  certain 
court  jurisdiction  will  preclude  a  defendant  from  setting  off  against  the  plain- 
tiff's demand  part  of  a  cross-demand,  the  whole  of  which  is  not  within  the 
court's  jurisdiction.6 

1876,  §  2996),  provides  that  "  when  the  defend- 
ant pleads  a  set-off  to  the  plaintiff's  demand,  to 
which  the  plaintiff  replies  the  statute  of  limita- 
tions, the  defendant  is,  nevertheless,  entitled  to 
his  set-off  where  it  was  a  legal  subsisting  claim 
at  the  time  the  right  of  action  accrued  to  the 
plaintiff  on  the  claim  in  suit."  For  the  con- 
struction of  this  statute,  see  Washington  v. 
Timberlake,  74  Ala.  259 ;  Riley  v.  Stallworth, 
56  Ala.  481  ;  Rosser  v.  Bunn,  66  Ala.  89;  Jef- 
fries v.  Castleman,  75  Ala.  262. 

4.  Demands  Growing  Out  of  Partnership  Trans- 
actions.—  Fromont  v.  Coupland,  2  Bing.  170,  9 
E.  C.  L.  366  ;  Gardiner  v.  Fargo,  58  Mich.  72  ; 
Randall  v.  Baird,  66  Mich.  312;  Stuges  v. 
Swift,  32  Miss.  239  ;  Ordiorne  v.  Woodman,  39 
N.  H.  541;  Weaver  v.  Rogers,  44  N.  H.  112; 
Tomlinson  v.  Nelson,  49  Wis.  679. 

After  Dissolution.  —  And  setting  off  such  claim 
after  the  partnership  has  been  dissolved  would 
not,  under  the  usual  provisions  for  set-off,  be 
admissible,  for  the  reason,  if  none  other,  that 
it  is  not  a  liquidated  claim.  But  under  a  stat- 
ute providing  that  a  set-off  "  must  consist  of 
matter  arising  out  of  a  debt,  duty,  or  contract, 
liquidated  or  not,"  it  was  held  that  an  un- 
liquidated demand  growing  out  of  unsettled 
copartnership  accounts  may,  the  partnership 
having  been  dissolved,  be  pleaded  in  set-off. 
Irish  v.  Snelson,  16  Ind.  365  :  if  the  plea 
shows  the  balance  due  the  defendant  to  be 
growing  out  of  the  entire  partnership  transac- 
tion, Hendry  v.  Hendry,  32  Ind.  349. 

In  a  Suit  by  the  Executrix  of  One  Partner 
Against  the  Surviving  Partner  on  an  open  note, 
the  defendant  cannot  set  off  an  item  arising 
from  a  single  partnership  transaction.  McKay 
v.  Overton,  65  Tex.  82. 

5.  Demands  in  Excess  of  Jurisdiction,  —  Picquet 
v.  Cormick,  Dudley  (Ga.)  20;  Cash  v.  Cash, 
Ga.  Dec.  (pt.  i)  97;  Glass  v.  Moss,  1  How. 
(Miss.)  519;  Babcock  v.  Peck.  4  Den.  (N.  Y.) 
292;  Beckham  v.  Peay,  1  Bailey  L.  (S.  Car.) 
121  ;  Dalby  v.  Murphy,  25  Tex.  354:  M'Clain  v. 
Kincaid,  5  Yerg.  (Tenn.)  232. 

6.  Orr  v.  Foot,  2  Brev.  (S.  Car.)  379;  Wells 
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amount  of  any  cause  of  action  or  defense,  not- 
withstanding such  set-off  or  payment  is  barred 
by  the  statute."  And  this  statute  has  been 
construed  literally.  Fox  v.  Barker,  14  Ind. 
309;  Fankboner  Fankboner,  20  Ind.  62; 
Peden  v.  Cavins,  134  Ind.  494,  39  Am.  St. 
Rep.  276;  Holmes  v.  McPheeters,  149  Ind. 
587. 

And  in  Mississippi  the  statutes  provide  that 
"  the  fact  that  a  set-off  is  barred  shall  not 
preclude  the  defendant  from  using  it  as  such 
if  he  held  it  against  the  debt  sued  on  before  it 
was  barred."  Miss.  Code,  §  2756a.  Under  this 
statute  a  defendant  may  use  a  set-off,  though 
barred,  to  defeat  any  recovery  by  the  plaintiff, 
but  may  not  recover  any  excess  of  his  demand 
above  that  of  the  plaintiff.  Feld  v.  Coleman, 
(Miss.  1895)  17  So.  Rep.  378. 

It  Was  Held  in  Massachusetts,  in  an  action  by 
the  assignee  of  an  insolvent  debtor  on  a  debt 
due  to  the  insolvent,  that  debts  due  and  pay 
able  from  the  insolvent  more  than  six  years 
before  the  commencement  of  the  action,  but  less 
than  six  years  before  the  commencement  of  the 
proceedings  in  insolvency,  may  be  set  off. 
Parker  v.  Sanborn,  7  Gray  (Mass.)  191  letting 
Minot  v.  Thacher,  7  Met.  (Mass.)  352,  41  Am. 
Dec.  444;  Willard  v.  Clarke,  7  Met.  (Mass.) 
437;  Aldrich  v.  Campbell,  4  Gray  (Mass.)  284; 
Collister  v.  Hailey,  6  Gray  (Mass.)  519]. 

1.  Lee  v.  Lee,  31  Ga.  26,  76  Am.  Dec.  681. 

2.  Walker  v.  Clements,  15  Q.  B.  1046,  69  E. 
C.  L.  1046;  Gilchrist  v.  Williams,  3  A.  K. 
Marsh.  (Ky.)  236;  Brumble  v.  Brown,  71  N. 
Car.  513;  Jacks  v.  Moore,  1  Yeates  (Pa.)  391  ; 
Taylor  v.  Gould,  57  Pa.  St.  152;  Turnbull  v. 
Strohecker,  4  McCord  L.  (S.  Car.)  210;  Crook 
v.  M'Greal,  3  Tex.  487.  See  Stillwell  v.  Ber- 
trand,  22  Ark.  375.  See  also  the  title  Limita- 
tion of  Actions,  vol.  19,  p.  182,  note  2. 

3.  Me.  Rev.  Stat.  1857,  p.  513;  Mass.  Gen. 
Stat.  i860,  p.  671  ;  Mich.  Comp.  L.  1857,  P- 
1409;  Miss.  Rev.  Code  1857,  p.  402;  R.  I.  Pub. 
Stat.,  c.  212,  §  14,  construed  in  Heath  v.  Doyle. 
18  R.  I.  252;  Vt.  Rev.  Stat.  1863,  p.  446. 

But  the  Alabama  Code  (1896),  §  3732  (Code 
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(m)  Maturity  of  Demand.  —  Under  a  few  of  the  set-off  statutes  it  is  not 
necessary  that  the  demand  which  is  sought  to  be  set  off  should  be  due  at  the 
time  of  the  commencement  of  the  action.1  But  under  the  usual  statutes 
the  rule  is  as  follows:  While  it  is  not  necessary  that  the  demand  which  the 
defendant  seeks  to  set  off  should  have  been  due  at  the  time  when  the  plain- 
tiff's cause  of  action  accrued,2  yet  it  is  not  properly  a  subject  of  set-off  unless 
it  existed  when  the  plaintiff  brought  his  action  and  at  that  time  belonged  to 
the  defendant;  it  must  at  that  time  have  been  a  subsisting  cause  of  action 
by  the  defendant  against  the  plaintiff.3  It  is  not  sufficient  that  the  defend- 
ant held  an  unmatured  claim  against  the  plaintiff  at  the  time  of  the  institution 
of  the  suit,  which  has  afterwards  matured  into  a  debt;  it  must  have  been  a 


v.  Reynolds,  3  Brev.  (S.  Car.)  407,  1  Treadw. 
(S.  Car.)  478. 

1.  Rule  that  Demand  Need  Not  Be  Due  at  Com- 
mencement of  Action.  —  Thus,  in  Texas  and 
Virginia  it  is  sufficient  that  the  demand  is  due 
at  the  time  of  pleading  the  set-off.  Thomas  v. 
Young,  5  Tex.  253  ;  Gaines  v.  Salmon,  16  Tex. 
311;  Ritchie  v.  Moore,  5  Munf.  (Va.)  395,  7 
Am.  Dec.  688;  Clopton  v.  Morris,  6  Leigh  (Va.) 
278 ;  Wheeling  Bridge,  etc.,  R.  Co.  v.  Cochran, 
(C.  C.  A.)  68  Fed.  Rep.  141  (arising  in  West 
Virginia).  But  if  the  set-off  is  acquired  after 
suit  brought  the  plaintiff  will  recover  costs. 
Parrott  v.  Underwood,  10  Tex.  48;  Allen  v. 
Hart,  18  Gratt.  (Va.)  729. 

In  Tennessee  the  defendant  may  plead,  by 
way  of  set-off,  "  mutual  demands  held  by  the 
defendant  against  the  plaintiff  at  the  time  of 
action  brought,  and  matured  when  offered  in 
set-off."  Annot.  Code  Tenn.  (1896),  §  4639 
(Code  1858,  §  2918). 

In  Indiana,  under  a  like  statute,  a  demand 
may  be  set  off  if  due  when  offered  at  the  trial, 
although  not  due  at  the  commencement  of  the 
action.  Shannon  v.  Wilson,  19  Ind.  112.  See 
Goldthwait  v.  Bradford,  36  Ind.  149. 

In  Iowa,  under  section  1740,  Code  of  1851, 
any  claim  which  would  be  the  subject  of  an  ac- 
tion against  the  plaintiff,  and  was  held  by  the 
defendant,  either  matured  or  not  at  the  time 
the  suit  was  commenced,  may  be  set  off.  Dun- 
ham v.  Dennis,  9  Iowa  543  ;  Campbell  v.  Fox, 
11  Iowa  318. 

In  Massachusetts,  where,  after  a  suit  is  com- 
menced by  an  administrator,  the  estate  of  his 
intestate  is  represented  insolvent,  the  defendant 
may  set  off  a  note  against  the  intestate  which 
falls  due  pending  the  suit,  though  not  due  and 
payable  when  the  action  was  commenced. 
Bigelow  v.  Folger,  2  Met.  (Mass.)  255. 

2.  Prevailing  Rule.  —  Lee  v.  Lester,  7  C.  B. 
1008,  62  E.  C.  L.  1008,  18  L.  J.  C.  PI.  312. 

3.  England.  —  Evans  v.  Prosser,  3  T.  R.  186  ; 
Hutchinson  v.  Reid,  3  Campb.  329  ;  Braithwaite 
v.  Coleman,  4  N.  &  M.  654,  30  E.  C.  L.  403  ; 
Leman  v.  Gordon,  8  C.  &  P.  392,  34  E.  C.  L. 
444 ;  In  re  Commercial  Bank  Corp.,  L.  R.  1 
Ch.  538. 

United  States.  —  Scott  v.  Jones,  1  Brock.  (U. 
S.")  244;  Deale  v.  Krofft,  4  Cranch  (C.  C.) 
448. 

Alabama.  —  Cox  v.  Cooper,  3  Ala.  256  ;  Mc- 
Dade  v.  Mead,  18  Ala.  214;  Johnson  v.  King, 
20  Ala.  270;  Jones  v.  Blair,  57  Ala.  457:  Wood 
v.  Steele,  65  Ala.  436  ;  Goldthwaite  v.  National 
Bank,  67  Ala.  549. 

Connecticut.  —  Henry  v.  Butler,  32  Conn.  140. 


Delazvare.  —  Edwards  v.  Temple,  2  Harr. 
(Del.)  322. 

Georgia.  —  Whitaker  v.  Pope,  48  Ga.  15. 

Illinois.  —  Kelly  v.  Garrett,  6  111.  649 ;  Ellis 
v.  Cothran,  117  111.  458. 

Iowa.  —  Rumsey  v.  Robinson,  58  Iowa  225. 

Kentucky.  —  M'Connell  v.  Morrison,  1  Litt. 
(Ky.)  206;  Walker  v.  McKay,  2  Met.  (Ky.) 
294. 

Maine.  —  Houghton  v.  Houghton,  37  Me.  72; 
Robinson  v.  Safford,  57  Me.  163. 

Maryland.  —  Clarke  v.  Magruder,  2  Har.  & 
J.  (Md.)  77- 

Mississippi.  —  Carprew  v.  Canavan,  4  How. 
(Miss.)  370;  Desearn  v.  Babers,  62  Miss.  421. 

Missouri.  —  Frazier  v.  Gibson,  7   Mo.  271; 
Skaggs  f.  Given,  29  Mo.  App.  612;  Reppy 
Reppy,  46  Mo.  571. 

New  Hampshire.  —  Varney  v.  Brewster,  1 4 
N.  H.  49  ;  Toppan  v.  Jenness,  21  N.  H.  232. 

New  York.  —  Hackett  v.  Connett.  2  Edw.  (N. 
Y.)  73;  Chambers  v.  Lewis,  (C.  PI.  Gen.  T.) 
11  Abb.  Pr.  (N.  Y.)  210;  Rice  v.  O'Connor, 
(Supm.  Ct.  Gen.  T.)  10  Abb.  Pr.  (N.  Y.)  362; 
Holden  v.  Gilbert,  7  Paige  (N.  Y.)  208;  Knapp 
v.  Burnham,  11  Paige  (N.  Y.)  330;  Jefferson 
County  Bank  v.  Chapman,  19  Johns.  (N.  Y. ) 
322;  Martin  v.  Kunzmuller,  37  N.  Y.  396  ;  Mayo 
v.  Davidge,  44  Hun  (N.  Y.)  342.  See  Wolfe  v. 
Washburn,  6  Cow.  (N.  Y.)  261. 

North  Carolina.  —  Haughton  v.  Leary,  3  Dev. 
&  B.  L.  (20  N.  Car.)  21  ;  Mizell  v.  Moore,  7 
Ired.  L.  (29  N.  Car.)  255 ;  Russell  v.  Koonce, 
104  N.  Car.  237. 

Pennsylvania.  —  Garrison  v.  Paul,  1  Penny. 
(Pa.)  380;  Huling  v.  Hugg,  1  W.  &  S.  (Pa.) 
418;  Stewart  v.  U.  S.  Insurance  Co.,  9  Watts 
(Pa.)  126;  Morrison  v.  Moreland,  15  S.  &  R. 
(Pa.)  61;  Smith  v.  Ewer,  22  Pa.  St.  116,  60 
Am.  Dec.  73  ;  Speers  v.  Sterrett.  29  Pa.  St.  192; 
Zuck  v.  McClure,  98  Pa.  St.  541. 

South  Carolina.  - —  Farr  v.  Hemmingway, 
Treadw.  (S.  Car.)  753;  Shepherd  v.  Turner,  3 
McCord  L..  (S.  Car.)  249,  15  Am.  Dec.  631. 

Tennessee.  —  Brazelton  v.  Brooks,  2  Head 
(Tenn.1  194. 

Vermont.  —  Carpenter  v.  Coit,  1  D.  Chip. 
(Vt.)  88. 

Statutory  Declaration  of  the  Rule.  —  The  rule 

stated  in  the  text  is  sometimes  incorporated 
into  the  statutes  in  express  terms.  Backus  v. 
Spaulding,  129  Mass.  236;  New  Hampshire 
Rev.  Stat.,  c.  187.  §  10,  p.  375;  New  Hampshire 
Gen.  Stat.,  c.  208.  §  8;  Rhode  Island  Gen. 
Stat.,  c.  201,  §  14;  Nightingale  v.  Chaffee,  11 
R.  I.  609,  23  Am.  Rep.  531  :  Vermont  Rev.  Stat. 
1863,  p.  335. 
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debt  at  that  time.1  Likewise,  a  demand  in  the  defendant's  favor,  accruing 
subsequently  to  the  commencement  of  the  suit,  from  a  conditional  liability 
incurred  before  the  suit  brought,  may  not  be  set  off.3  A  demand,  in  order 
that  it  may  be  set  off,  must  not  only  be  due  at  the  time  when  the  action  is 
brought,  but  it  must  continue  due  until  pleaded,3  and  at  the  time  of  trial.4 
And  it  must  continue  due  in  the  same  form.5 

(n)  Judgments.  —  While  judgments  may,  of  course,  be  set  off,e  there  is  some 
question  as  to  the  effect  of  the  pendency  of  a  writ  of  error  or  appeal  from  the 
judgment.  A  few  early  cases  incline  to  the  view  that  when  the  matter  sought 
to  be  set  off  is  in  the  form  of  a  judgment,  the  fact  that  a  writ  of  error  is 
pending  thereon  will  not  defeat  the  right,7  but  a  contrary  rule  has  been  fol- 
lowed in  later  decisions.8  Yet,  where  the  latter  view  is  maintained,  the  effect 
of  an  appeal  in  such  cases  is  not  to  extinguish,  but  merely  to  suspend,  the 
right  of  set-off.  The  remedy  of  a  party  is  to  obtain  the  stay  of  proceedings 
on  the  judgment  against  him  until  the  appeal  is  disposed  of.9 

b.  Under  Bankruptcy  Acts  —  (i)  Mutual  Credits  —  in  General.  — 
There  is  some  difference  between  the  allowance  of  claims  in  set-off  under  the 
bankruptcy  acts  before  referred  to10  and  the  ordinary  statutes  of  set-off,  by 
reason  of  the  employment  of  the  term  "  mutual  credits  "  therein.  It  is  said 
that  this  term  is  of  larger  import  than  the  term  "  mutual  debts,"  and  that 
under  them  many  cross-claims  may  be  allowed  in  cases  of  bankruptcy  which 
in  common  cases  would  be  rejected.11 

When  Claim  Must  Become  Due.  —  The  claim  need  not  be  a  debt  due  and 
payable  before  bankruptcy. 12  It  is  sufficient  if  the  claim,  originating  in  a 
mutual  credit  before  bankruptcy, 13  has  become  due  and  payable  since  the 


1.  Demand  Maturing  After  Action  Brought.  — 

Rogerson  v.  Ladbroke,  i  Bing.  93,  8  E.  C.  L. 
418;  Henry  v.  Butler,  32  Conn.  140;  Parsons  v. 
Root,  41  Conn.  161  ;  Edwards  v.  Temple,  2 
Harr.  (Del.)  322;  Sandwich  Mfg.  Co.  v.  Kelly, 
26  111.  App.  394;  McDonald  v.  Harrison,  12 
Mo.  447;  Varney  v.  Brewster,  14  N.  H.  49; 
Shepherd  v.  Turner,  3  McCord  L.  (S.  Car.) 
249,  15  Am.  Dec.  631. 

2.  Conditional  Liability  by  Becoming  Absolute 
After  Suit  Brought.  —  Cox  v.  Cooper,  3  Ala.  256; 
(joldthwaite  v.  National  Bank,  67  Ala.  549 ; 
Miller  v.  Rigney,  16  Ind.  327  ;  Balser  v.  Wood, 
69  Ind.  122;  Houghton  v.  Houghton,  37  Me. 
72;  Robinson  v.  Safford,  57  Me.  163;  Carpenter 
v.  Coit,  1  D.  Chip.  (Vt.)  88;  Houston  v.  Fel- 
lows, 27  Vt.  634. 

3.  Demand  Must  Continue  Due.  —  Dendy  v. 
Powell.  3  M.  &  W.  442,  6  Dowl.  577;  Robinson 
v.  Mace,  16  Ark.  97;  M'Connell  v.  Morrison,  1 
Litt.  (Ky.)  206. 

4.  A  demand  cannot  be  received  in  evidence 
if  it  has  been  paid,  Eyton  v.  Littledale,  4 
Exch.  159;  or  has  been  assigned  to  another 
party,  New  Qucbrada  Co.  v.  Carr,  L.  R.  4  C.  P. 
65'. 

5.  Demand  Must  Continue  Due  in  Same  Form. — 

The  merger  of  a  note  or  bond  in  a  judgment 
during  the  pendency  of  the  suit  will  preclude 
the  right  to  use  it  as  a  set-off.  The  original 
demand  cannot  be  set  off  because  it  is  gone,  nor 
the  judgment  because  it  is  subsequent  to  the 
commencement  of  the  action.  Bibb  v.  Saunders. 
2  Bibb  (Ky.)  86;  Mizell  v.  Moore,  7  Ired.  L. 
(29  N.  Car.)  255  ;  Lowell  v.  Lane,  33  Barb.  (N. 
Y.)  292:  Andrews  v.  Varrell,  46  N.  H.  17; 
Smiley  v.  Dewey,  17  Ohio  156. 

6.  Judgments  as  Subjects  of  Set  off.  —  Menden- 
hall  v.  Hall,  134  U.  S.  559;  McMahan  v.  Crab- 


tree,  30  Ala.  470 ;  Carlisle  v.  Long,  1  A.  K. 
Marsh.  (Ky.)  486  ;  Wright  v.  Mooney,  6  Ired. 
L.  (28  N.  Car.)  22;  Sheldon  v.  Martin,  65  Tex. 
409. 

7.  Reynolds  v.  Beerling,  1  Dougl.  113,  note; 
Evans  v.  Prosser,  3  T.  R.  186.  But  see  Curling 
v.  Innes,  2  H.  Bl.  372. 

8.  Weatherred  v.  Mays,  1  Tex.  472  ;  Willard 
v.  Fox,  18  Johns.  (N.  Y.)  497.  See  King  v. 
Bradley,  44  111.  342. 

A  defendant  cannot  set  off  a  debt  before 
arbitrators,  on  which  an  appeal  has  been  en- 
tered.   Good  v.  Good,  5  Watts  (Pa.)  116. 

In  Louisiana  a  judgment  from  which  a  sus- 
pensive appeal  is  taken  cannot  be  pleaded  in 
'  compensation ;  otherwise,  if  the  appeal  is  de- 
volutive. Sandel  v.  George,  18  La.  Ann.  526; 
Benton  v.  Roberts,  2  La.  Ann.  243.  See  also 
Weatherred  v.  Mays,  1  Tex.  472. 

9.  Terry  v.  Roberts,  (Supm.  Ct.  Spec.  T.)  15 
How.  Pr.  (N.  Y.)  65.  See  Irvine  v.  Myers,  6 
Minn.  562. 

10.  See  supra,  this  section,  Origin. 

11.  "  Mutual  Credits  "  Distinguished  from  "  Mut- 
ual Debts.  "  —  See  Ex  p.  Ockenden,  1  Atk.  235, 
opinion  by  Lord  Hardwicke ;  Rose  v.  Hart,  8 
Taunt.  499,  4  E.  C.  L.  185,  2  Smith  Lead.  Cas. 
(8th  ed.)  308. 

12.  Debts  Maturing  After  Bankruptcy.  —  Smith 
v.  Hodson,  4  T.  R.  211. 

13.  Credit  Must  Exist  Before  Bankruptcy.  — 
Boyd  v.  Mangles,  16  M.  &  W.  337;  Ex  p. 
Ockenden,  1  Atk.  235.  But  compare  Ex  p. 
Deeze,  1  Atk.  228.  See  the  title  National 
Banks,  vol.  21.  p.  414. 

The  Question  of  Mutual  Credit  cannot  arise 
where  the  credit  is  altogether  created  after  no- 
tice of  an  act  of  bankruptcy.  Birdwood  v. 
Raphael,  5  Price  593.     It  should  appear  that 
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bankruptcy.1  And  claims  originating  before  bankruptcy,  and  due  absolutely, 
have  been  allowed  in  set-off  although  they  were  not  yet  payable.2 

The  Mutual  Credits  Necessary.  — -  Nor  was  it  considered  necessary  that  the  bank- 
rupt and  the  creditor  should  particularly  intend  to  trust  each  other,  or  to  raise 
a  cross-demand.3  It  has  been  said  that  the  leading  rule  on  the  subject  of 
mutual  credits  is  that,  to  be  within  the  meaning  of  the  bankrupt  laws,  they 
must  be  such  credits  as  would  terminate  in  debts  — -  e.  g.,  where  a  debt  was 
due  from  one  party,  and  credit  was  given  by  him,  on  the  other  hand,  for  a 
sum  of  money  payable  at  a  future  day,  and  which  would  then  become  a  debt; 
or  where  there  was  a  debt  on  one  side  and  delivery  of  property  with  direc- 
tions to  turn  it  into  money  on  the  other.4  In  the  latter  case  the  credit  given 
by  the  delivery  of  the  property  must  in  its  nature  terminate  in  a  debt,  and 
the  balance  will  be  taken  on  the  two  debts;  the  words  of  the  statute  will  in 
all  cases  be  complied  with.  But  where  there  is  a  mere  deposit  of  property, 
without  any  authority  to  turn  it  into  money,  no  debt  can  ever  arise  out  of  it, 
and  therefore  it  is  not  a  credit  within  the  meaning  of  the  statute.5    It  has 

the  obligation  commenced  previously  thereto,  or 
that  there  was  some  connection  in  the  origin 
of  the  transaction.  Gibbs,  J.,  in  Ouchterlony 
v.  Easterby,  4  Taunt.  888.  If  the  set-off 
claimed  be  a  note  made  or  a  bill  accepted  by 
the  bankrupt  and  indorsed  to  the  defendant,  it 
should  appear  that  the  indorsement  was  made 
before  notice  of  the  bankruptcy.  Marsh  v. 
Chambers,  2  Stra.  1234;  Lucas  v.  Marsh, 
Barnes  N.  Cas.  453 ;  Dickson  v.  Evans,  6  T. 
R.  57  ;  Ogden  v.  Cowley,  2  Johns.  (N.  Y.)  278. 
In  New  York  a  defendant  who,  at  the  time  of 
obtaining  a  note  of  the  plaintiffs,  was  chargeable 
with  notice  of  their  assignment,  could  not  avail 
himself  of  the  note  as  a  set-off.  Johnson  v. 
Bloodgood,  1  Johns.  Cas.  (N.  Y.)  51,  1  Am. 
Dec.  93;  Anderson  v.  Van  Alen,  12  Johns.  (N. 
Y.)  344.  But  a  bill  or  note  may  form  an  item 
of  credit  although  the  person  claiming  it  as 
such  item  may  not  have  had  it  in  his  hands  at 
the  moment  of  the  bankruptcy.  5  Rob.  Prac. 
995  ;  Ex  p.  Hale,  3  Ves.  304,  and  Ex  p.  Burton, 
1  Rose  Jr.  320,  are  distinguished  from  Bolland 
v.  Nash,  8  B.  &  C.  105,  15  E.  C.  L.  157.  The 
propriety  of  this  decision  is  not  doubted  in 
Collins  v.  Jones,  10  B.  &  C.  777,  21  E.  C.  L. 
169. 

1.  Claim  May  Become  Due  After  Bankruptcy. — 

Ex  p.  Boyle,  Cooke's  Bankr.  L.  (8th  ed.)  571  ; 
Ex  p.  Wagstaff,  13  Ves.  Jr.  65;  Russell  v.  Bell, 
8  M.  &  W.  277  ;  Hulme  v.  Muggleston,  3  M.  & 
W.  31;  Bittleston  v.  Timmis,  1  C.  B.  389,  50 
E.  C.  L.  389;  Alsager  v.  Currie,  12  M.  &  W. 
751  ;  Graham  v.  Russell,  5  M.  &  S.  498;  Mor- 
gan v.  Wordell,  178  Mass.  350;  Pardo  v.  Os- 
good, s  Robt.  (N.  Y.)  348  ;  Osgood  v.  De  Groot, 
36  N.  Y.  348.  See  Nashville  Trust  Co.  v.  Nash- 
ville Fourth  Nat.  Bank,  91  Tenn.  336.  For 
additional  cases,  see  the  title  National  Banks, 
vol.  21,  p.  413. 

See,  under  the  bankruptcy  law  of  Scotland, 
Mac  Farlane  v.  Norris,  2  B.  &  S.  793,  110  E. 
C.  L.  793. 

In  Sheldon  i>.-  Rothschild,  8  Taunt.  156,  4  E. 
C.  L.  55,  2  Moo.  43,  Otte  drew  a  bill  on  B.  & 
Co.  for  £400,  which  they  accepted  without 
value.  They  afterwards  owed  Otte  £236.  its. 
3d.,  and  drew  on  him  for  £163.  8j.  gd.,  the 
balance.  This  bill  they  sold  to  the  defendant 
and  afterwards  became  bankrupts,  the  £400 
bill  remaining  in  Otte's  hands  unpaid.  Otte 
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accepted  without  notice  of  the  bankruptcy,  and 
paid  the  £193,  &s.  gd.  to  the  defendant,  on 
which  the  assignees  of  B.  &  Co.  brought  an 
action  as  for  money  had  and  received ;  but  the 
court  held  that  there  was  a  mutual  credit  be- 
tween the  bankrupt  and  Otte,  and  that  inas- 
much as  he  could  have  set  off  his  demand  on 
the  estate  in  any  action  brought  against  him, 
the  defendant,  whom  he  had  indemnified,  and 
who  stood  in  his  place,  could  do  so  also.  In 
Collins  v.  Jones,  10  B.  &  C.  777,21  E.  C.  L.  169, 
it  was  laid  down  by  Bayley,  J.,  that  whoever 
takes  a  bill  must  be  considered  as  giving  credit 
to  the  acceptor ;  and  whoever  takes  a  note, 
credit  to  the  drawer.  See  Arbouin  v.  Tritton, 
Holt  N.  P.  408,  3  E.  C.  L.  164;  Edmeads  v. 
Newman,  1  B.  &  C.  418,  8  E.  C.  L.  178. 

2.  Claims  Not  Due.  —  Ex  p.  Prescot,  1  Atk. 
230 ;  Demmon  v.  Boylston  Bank,  5  Cush. 
(Mass.)  194;  Aldrich  v.  Campbell,  4  Gray 
(Mass.)  284;  Jones  v.  Robinson,  26  Barb.  (N. 
Y.)  310. 

An  agreement  to  pay  the  bankrupt  for  goods 
sold  prompt  two  months,  or  by  acceptance,  was 
held  a  claim  against  which  a  debt  due  from  the 
bankrupt  might  be  set  off.  Groom  v.  West,  8 
Ad.  &  El.  75S,  35  E.  C.  L.  520. 

3.  Mutual  Credit  —  What  Constitutes.  —  Matter 
of  Globe  Ins.  Co.,  2  Edw.  (N.  Y.)  625. 

Where  a  bill  of  exchange  accepted  by  A  got 
into  the  hands  of  B,  it  was  held  that  there  was 
a  mutual  credit  between  A  and  B,  even  though 
the  former  did  not  know  the  bill  was  in  the 
hands  of  the  latter.  Hankey  v.  Smith,  3  T.  R. 
507. 

4.  2  Chitty  on  Contracts  (nth  Am.  ed.)  1284. 
See  also  Rose  v.  Hart.  8  Taunt.  499,  4  E.  C.  L. 
185,  2  Smith  Lead.  Cas.  (8th  ed.)  315;  Naoroji 
v.  Chartered  Bank,  L.  R.  3  C.  P.  444 ;  Astley 
v.  Gurney,  L.  R.  4  C.  P.  714;  Young  v. 
Bengal  Bank,  1  Moo.  P.  C.  150:  French  v. 
Fenn,  Cooke's  Bankr.  L.  (7th  ed.)  556;  Ex 
p.  Deeze,  1  Atk.  228 :  Smith  v.  Hodson,  4 
T.  R.  211,  2  Smith  Lead.  Cas.  (8th  ed.)  126; 
Atkinson  v.  Elliott,  7  T.  R.  374  ;  Olive  V.  Smith, 
5  Taunt.  56,  1  E.  C.  L.  16.  2  Rose  122;  Parker 
v.  Carter,  Cooke's  Bankr.  L.  548 ;  Arbouin  v. 
Tritton,  Holt  N.  P.  408,  3  E.  C.  L.  164;  Easum 
v.  Cato,  5  B.  &  Aid.  861,  7  E.  C.  L.  282. 

5.  Rose  v.  Hart,  8  Taunt.  499,  4  E.  C.  L. 
185,  2  Smith  Lead.  Cas.  (8th  ed.l  308;  Bu- 
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been  suggested  that  the  rule  which  has  been  laid  down  that  mutual  credits, 
within  the  meaning  of  the  bankrupt  laws,  are  credits  which  must  in  their 
nature  terminate  in  debts  means,  not,  as  has  been  contended  in  some  cases, 
credits  which  must  ex  necessitate  rei  terminate  in  debts,  but  credits  which 
have  a  natural  tendency  to  terminate  in  debts  and  not  in  claims  differing  in 
nature  from  a  debt.1 

Conditional  or  Contingent  Liabilities.  —  But  a  mere  liability  which  may  or  may 
not,  but  has  not,  become  a  debt  cannot  be  set  off.3 

Bank  Deposits.  —  Under  a  statute  providing  that  one  debt  shall  be  set  off 
against  the  other  in  all  cases  of  mutual  debts  or  mutual  credits  between  the 
estate  of  a  bankrupt  and  a  creditor,  a  deposit  in  a  bank  to  the  credit  of  a 
bankrupt  may  be  set  off  against  the  indebtedness  of  the  bankrupt  to  the 
bank.3 

(2)  Mutical  Dealings.  — ■  The  right  of  set-off  in  the  case  of  bankruptcy  has, 
in  England,  been  extended  to  "  mutual  dealings  "  between  the  bankrupt  and 
his  debtor.  But  it  is  difficult  to  determine  from  the  decided  cases  whether 
this  permits  other  claims  to  be  set  off  than  those  which  could  have  been  so 
employed  under  the  earlier  statutes,  which  authorized  the  practice  only  where 
there  were  mutual  "  debts  "  and  "  credits."4 

8.  Requirement  of  Mutuality  —  a.  Statement  of  Rule  —  (i)  General 
Rule.  —  The  statutes  of  set-off,  whether  they  extend  the  right  to  "  debts," 
claims,"  "  demands,"  or  other  causes  of  action,  commonly  require  that 
they  should  be  mutual,  i.  e.,  exist  between  the  parties  to  the  action.  For 
this  reason,  and  also  because  of  the  fact  that  set-off  is,  in  effect,  a  cross-action 
by  the  defendant  against  the  plaintiff,  the  matters  sought  to  be  set  off  must 
be  due  from  all  the  parties  plaintiff  to  all  the  parties  defendant  in  the  action, 
and  from  and  to  those  persons  only  who  are  parties  to  the  action.5  The 


chanan  v.  Findlay,  9  B.  &  C.  738,  17  E.  C.  L. 
486;  Libby  v.  Hopkins,  104  U.  S.  303;  Stetson 
v.  Exchange  Bank,  7  Gray  (Mass.)  425; 
Hathaway  v.  Fall  River  Nat.  Bank,  131  Mass. 
14;  Brown  v.  New  Bedford  Sav.  Inst.,  137  Mass. 
262.  See  also  Sampson  V.  Burton,  2  Brod.  &  B. 
89,  6  E.  C.  L.  50  ;  Tallman  v.  New  Bedford  Five 
Cents'  Sav.  Bank,  138  Mass.  330. 

1.  Thus,  it  was  settled  in  Smith  v.  Hodson, 
4  T.  R.  211,  2  Smith  Lead.  Cas.  (8th  ed.)  126, 
that  an  accommodation  acceptance  is  a  credit, 
given  by  the  acceptor  to  the  party  accommo- 
dated ;  and  yet  it  is  not  certain  to  end  in  a  debt, 
for  the  party  accommodated  ought  to  provide 
for  the  bill,  at  maturity,  and,  if  he  do,  there  will 
be  no  debt.    Yates  v.  Hoppe,  9  C.  B.  541. 

2.  Conditional  Liability.  —  Abbott  v.  Hicks,  7 
Scott  715;  Sampson  v.  Burton,  2  Broad.  &  B. 
89,  6  E.  C.  L.  50  ;  Arbouin  v.  Tritton,  Holt  N. 
P.  408,  3  E.  C.  L.  164;  Wood  v.  Dodgson,  2 
M.  &  S.  195. 

Thus,  in  Rose  v.  Sims,  1  B.  &  Ad.  521,  20  E. 
C.  L.  437,  it  was  held  that  an  agreement  to 
indorse  a  bill  of  exchange  did  not  create  such 
B  credit  as  the  statute  intends ;  in  Gibson  v. 
Bell,  1  Bing.  N.  Cas.  748,  27  E.  C.  L.  562,  that 
an  agreement  to  accept  a  bill  did  not  create 
such  a  credit.  These  cases  turned  on  the  dis- 
tinction between  an  acceptance,  which  creates 
a  debt,  and  an  indorsement,  which  creates  only 
a  suretyship.  See  Wallis  v.  Swinburne,  1  Exch. 
203. 

3.  In  re  Mvers,  99  Fed.  Rep.  691. 

4.  Mutual  Dealings  —  What  Constitute.  —  The 

English  Bankruptcy  Act,  1869,  §  39,  makes  use 
of  the  term  "  mutual  dealings,"  as  well  as  of  the 
terms  "  mutual  credits  "  and  "  mutual  debts," 


which  alone  are  to  be  found  in  the  older  bank- 
rupt acts.  Still,  it  has  been  supposed  that  the 
meaning  of  this  term  is  not  materially  different 
from  the  others  ;  that  it  would  probably  be  held 
to  mean  such  dealings  only  as,  in  the  natural 
course  of  business,  would  end  in  debts.  2 
Chitty  on  Contracts  (11th  Am.  ed.)  1285. 

But  some  authorities  have  been  disposed  to 
give  a  wider  meaning  to  the  term.  See  2 
Smith  Lead.  Cas.  (8th  ed.)  328;  Booth  v. 
Hutchinson,  L.  R.  15  Eq.  30;  Ex  p.  Barnett, 
L.  R.  9  Ch.  293  ;  In  re  Winter,  8  Ch.  D.  225, 
47  L.  J.  Bankr.  52. 

5.  General  Statement  of  Requirement  of  Mutu- 
ality—  United  States.  —  Hurlbert  V.  Pacific 
Ins.  Co.,  2  Sumn.  ( U.  S.)  471;  Wright  v. 
Rogers,  3  McLean  (U.  S.)  229. 

Alabama.  —  Scott  v.  Rivers,  1  Stew.  &  P. 
(Ala.)  19,  21  Am.  Dec.  646. 

Arkansas.  —  Trammell  v.  Harrell,  4  Ark.  602  ; 
Menifee  V.  Ball,  7  Ark.  520. 

Georgia.  —  Cash  v.  Cash,  Ga.  Dec.  (pt.  i.)  97; 
Buckhanan  v.  Gamble,  Ga.  Dec.  (pt.  i.)  156. 

Illinois.  —  Gregg  v.  James,  1  111.  143,  12  Am. 
Dec.  151  ;  Hilliard  v.  Walker,  11  111.  644;  Ryan 
v.  Barger,  16  111.  28;  Peoria,  etc.,  R.  Co.  v. 
Neill,  16  111.  269:  Walker  v.  Chovin.  16  111. 
489. 

Indiana.  —  McKinney  V.  Bellows.  3  Blackf. 
(Ind.)  31  ;  Blankcrship  v.  Rogers,  10  Ind.  333. 

Kentucky.  —  Banton  v.  Hoomes.  1  A.  K. 
Marsh.  (Ky.)  19;  Morrison  v.  Furnbam,  1  A. 
K.  Marsh.  (Ky.)  41  ;  Cummins  V.  Williams,  5 
J.  J.  Marsh.  (Ky.l  384. 

Maryland.  —  Watkins  v.  Zane,  4  Md.  Ch.  13: 
Gibbs  <•.  Cunningham.  4  Md.  Ch.  322. 

Massachusetts.  —  Knapp  v.  Lee,  3  Pick. 
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same  rule  applies  in  the  case  of  setting  off  credits  under  the  bankruptcy  laws.1 

(2)  Demand  Must  Be  Due  from  Plaintiff.  —  The  claim  which  the 
defendant  seeks  to  set  off  must  be  due  from  the  plaintiff  in  the  action.8 
Therefore,  where  a  holder  of  a  check  drawn  in  his  favor  by  a  depositor  in  a 
bank  does  not  have  a  right  of  action  thereon  against  the  bank,3  he  cannot 
set  off  such  check  in  an  action  against  him  by  the  bank.4  And  where  the 
payee  of  a  note  transfers  it  before  it  is  due,  and  afterwards,  on  the  default  of 
the  maker,  takes  it  up  and  brings  an  action  thereon,  the  defendant  cannot 
avail  himself  of  a  defense  which  he  held  against  an  indorsee.5  The  assign- 
ment of  the  plaintiff's  claim  before  trial  will  not  prevent  the  defendant  from 
entering  judgment  upon  a  verdict  for  a  balance  due  in  his  favor,  where  pay- 
ment and  a  set-off  were  pleaded,  and  the  trial  was  between  the  original 
parties  to  the  record.6 

(3)  Demand  Must  Be  Due  to  Defendant.  —  It  is  equally  essential  that  the 
claim  should  be  due  to  the  defendant;  for,  though  the  defendant  were 
allowed  to  set  off  a  claim  due  to  at  hird  person,  the  plaintiff  could  not  rely 
upon  such  a  recovery  as  a  defense  to  an  action  subsequently  brought  by 
the  true  owner  upon  the  same  claim.7  In  an  action  by  a  purchaser  against 
the  vendor  of  a  defective  title,  the  latter  generally  cannot,  assuming  that  the 


(Mass.)  452;  Grew  v.  Burditt,  9  Pick.  (Mass.) 
265  ;  Holland  v.  Makepeace,  8  Mass.  418. 

Michigan. —  Hendricks  v.  Toole,  29  Mich. 
340. 

New  Hampshire.  —  Brown  v.  Warren,  43  N. 
H.  430;  Goodwin  v.  Richardson,  44  N.  H.  125. 

New  York.  —  Coursen  v.  Hamlin,  2  Duer 
(N.  Y.)  513;  Wolfe  v.  Washburn,  6  Cow.  (N. 
Y.)  261;  Johnson  v.  Bridge,  6  Cow.  (N.  Y.) 
693  ;  Cumings  v.  Morris,  3  Bosw.  (N.  Y.)  560  ; 
Warner  v.  Barker,  3  Wend.  (N.  Y.)  400; 
Munger  v.  Albany  City  Nat.  Bank,  85  N.  Y. 
580. 

North  Carolina.  —  Haughton  v.  Leary,  3  Dev. 
&  B.  L.  (20  N.  Car.)  21  ;  Hogg  v.  Ashe,  Conf. 
Rep.  (1  N.  Car.)  3;  Wofford  v.  Greenlee,  Conf. 
Rep.  (1  N.  Car.)  79. 

Pennsylvania.  —  Darroch  v.  Hay,  2  Yeates 
(Pa.)  208;  Wain  v.  Wilkins,  4  Yeates  (Pa.)  461. 

South  Carolina.  —  Lovel  v.  Whitridge,  1  Mc- 
Cord  L.  (S.  Car.)  7;  Ex  p.  Doyley,  2  McCord 
L.  (S.  Car.)  185  ;  Shepherd  v.  Turner,  3  McCord 
L.  (S.  Car.)  249,  15  Am.  Dec.  631. 

Vermont.  —  Snow  v.  Conant,  8  Vt.  308. 

1.  Stainforth  v.  Fellowes,  1  Marsh.  184,  4  E. 
C.  L.  335. 

2.  Claim  Must  Be  Against  Plaintiff.  —  Manhat- 
tan L.  Ins.  Co.  v.  McKown,  (C.  C.  A.)  90  Fed. 
Rep.  646;  Cragin  Mfg.  Co.  v.  Gender,  etc.,  Mfg. 
Co.,  85  111.  App.  379;  Shearman  v.  Fellows,  5 
Blackf.  (Ind.)  459;  Dunlap  v.  J.  P.  Donaldson 
Co.,  74  Mich.  290;  Beesley  v.  Crawford,  19  Ohio 
126;  Trafford  v.  Hall,  7  R.  I.  104,  82  Am.  Dec. 
589.  See  Ault  v.  Zehering,  38  Ind.  429  ;  Clare 
v.  Hatch,  180  Mass.  194;  Harrison  v.  State 
Banking,  etc.,  Co.,  15  S.  Dak.  304;  State  Nat. 
L.  &  T.  Co.  v.  Fuller,  26  Tex.  Civ.  App.  318. 

The  debt  of  an  ancestor  cannot  be  set  off  in 
a  suit  by  the  heir,  although  the  latter  may  have 
come  into  possession  of  assets  by  descent  which 
might,  by  proper  measures,  be  made  answerable 
or  be  taken  in  execution  for  the  ancestor's  debt. 
Scott  v.  Scott,  1 7  Md.  78. 

3.  See  the  title  Checks,  vol.  5,  p.  1061. 

4.  Case  v.  Henderson,  23  La.  Ann.  49,  8  Am. 
Rep.  590 ;  Case  v.  Marchand,  23  La.  Ann.  60  ; 
Butterworth  v.  Peck,  5  Bosw.  (N.  Y.)  341.  See 


McCagg  v.  Woodman,  28  111.  84;  Beatty  v. 
Scudday,  10  La.  Ann.  404. 

5.  Maury  v.  Jeffers,  4  Smed.  &  M.  (Miss.) 
87;  Thompson  v.  Harrison,  1  Daly  (N.  Y.)  302. 

6.  Kline  v.  Gundrum,  11  Pa.  St.  242. 

7.  Claim  Must  Be  Due  to  Defendant — Alabama. 
—  French  v.  Garner,  7  Port.  (Ala.)  549. 

Georgia.  —  Tinsley  v.  Beall,  2  Ga.  134. 
Indiana.  —  Reilly  v.  Rucker,  16  Ind.  303. 
Iowa. — -Reed  v.  Darlington,  19  Iowa  349. 
Maryland.  —  Penniman  v.  Loney,  40  Md.  471. 
Massachusetts.  —  St.    Louis    Perpetual  Ins. 
Co.  v.  Homer,  9  Met.  (Mass.)  39. 

Michigan.  —  McGraw  v.  Pettibone,  10  Mich. 
530. 

New  York.  —  Collins  v.  Butts,  10  Wend.  (N. 
Y.)  399,  13  Wend.  (N.  Y.)  139.  See  Winton  v. 
Winton,  53  Hun  (N.  Y.)  4. 

Ohio.  —  Stanbery  v.  Smythe,  13  Ohio  St.  495. 
Pennsylvania.  —  Scott  v.  Fritz,  51  Pa.  St.  418. 
South  Carolina.  —  Kimbrel  v.  Glover,  13  Rich. 
L.  (S.  Car.)  191. 

Texas.  —  San  Antonio,  etc.,  Constr.  Co.  v. 
Davis,  (Tex.  Civ.  App.  1898)  48  S.  W.  Rep.  754- 
Vermont.  —  Mclntyre  v.  Corss,  18  Vt.  451. 
A  set-off  due  to  the  maker  of  a  note,  by  one 
who  has  become  beneficially  interested  in  it. 
without  the  legal  title  by  indorsement,  cannot 
be  enforced  to  defeat  the  right  of  a  subsequent 
holder  to  recover  on  the  note.  Pitts  v.  Short- 
ridge,  7  Ala.  494. 

Although  the  right  of  a  bank  to  set  off  its 
claim  against  the  plaintiff,  as  drawer  of  a  pro- 
tested bill  of  exchange  discounted  by  it,  against 
his  demand  for  the  undrawn  deposit  arising 
from  the  discount  of  the  paper  is  suspended 
during  its  ownership  by  one  to  whom  the  bank 
has  transferred  it,  and  who  has  a  lien  thereon, 
it  was  held  in  Robinson  v.  Howes,  20  N.  Y.  84, 
to  revive  when  the  bank  extinguishes  the  lien 
:md  repossesses  itself  of  the  paper. 

Same  —  Under  Bankruptcy  Acts. —  The  rule 
stated  in  the  text  applies  with  full  effect  in 
the  case  of  setting  off  mutual  credits  under 
the  bankruptcy  acts.  Ex  p.  Hale,  3  Ves.  Jr. 
304 ;  Tuscumbia,  etc.,  R.  Co.  v.  Rhodes.  8  Ala. 
206 ;  Chance  v.  Isaacs,  5  Paige  (N.  Y.)  592. 
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statute  extends  the  right  of  set  off  to  claims  of  such  unliquidated  nature  and 
in  such  actions,  set  off  rents  and  profits,  as  the  occupant  is  personally  liable  to 
the  true  owner. 1 

Demands  Originally  Due  to  Third  Person.  —  In  order  to  entitle  a  defendant  to  set  off 
a  demand  which  the  plaintiff  originally  owed  to  a  third  person,  there  must,  of 
course,  be  an  assignment  to  the  defendant.3 

(4)  Demand  Must  Be  Due  Between  Parties  Only  —  General  Rule.  —  The 
claims  sought  to  be  set  off  must  be  due  between  those  only  who  are 
parties  to  the  action.3 

Demand  Must  Be  Due  from  Plaintiff  Only.  —  Thus,  a  defendant  cannot  set  off  a 
joint  claim  against  the  plaintiff,  or  plaintiffs,  and  others  who  are  not  parties 
plaintiff  in  the  action.*  Hence,  the  defendant  cannot  set  off  a  claim  against 
a  firm  of  which  the  plaintiff  is  a  partner,  in  a  suit  brought  for  his  individual 
debt.5 


1.  Greene  v.  Allen,  32  Ala.  215. 

But  if  the  occupant  is  not  so  liable,  the  set- 
off will  be  allowed.  Locke  v.  Alexander,  1 
Hawks  (8  N.  Car.)  412. 

2.  See  infra,  this  subsection,  b.  (2)  In  Actions 
By  and  Against  Assignees  of  Glioses  in  Action. 

3.  Claim  Must  Exist  Between  Parties  Only.  — 
United  States.  —  Wright  v.  Rogers,  3  McLean 
(.U.  S.)  229. 

California.  —  Howard  v.  Shores,  20  Cal.  277. 

Connecticut.  —  Snyder  v.  Spurr,  33  Conn.  407. 

Illinois.  —  Burgwin  v.  Babcock,  11  111.  28. 

Indiana.  —  Durbon  v.  Kelley,  22  Ind.  183. 

Massachusetts. —  Bridgham  v.  Tileston,  5 
Allen  (Mass.)  371. 

Michigan.  —  Adams  v.  Bradley,  12  Mich.  346. 

New  Hampshire.  —  Brown  v.  Warren,  43  N. 
H.  430. 

New  York.  —  Coursen  v.  Hamlin,  2  Duer  (N. 
Y.)  513;  Compton  v.  Green,  (Supm.  Ct.  Spec. 
T.)  9  How.  Pr.  (N.  Y.)  228. 

Tennessee.  —  Turbeville  v.  Broach,  5  Coldw. 
(Tenn.)  270. 

Texas.  —  Allbright  v.  Aldrich,  2  Tex.  166. 

Washington.  —  Williams  v.  Miller,  1  Wash. 
Ter.  88. 

Wisconsin.  —  McConihe  v.  Hollister,  19  Wis. 
269. 

4.  Claims  Against  Plaintiff  and   Another  — 

England.- — Arnold  v.  Bainbrigge,  9  Exch.  153, 
24  Eng.  L.  &  Eq.  451  ;  Fletcher  v.  Dyche,  2  T. 

R.  32. 

United  Slates.  —  Jackson  v.  Robinson,  3 
Mason  (U.  S.)  138;  Howe  v.  Sheppard,  2  Sumn. 
(U.  S.)  409. 

California.  —  Howard  v.  Shores,  20  Cal.  277. 
Connecticut.  —  Atkins  v.  Churchill,  19  Conn. 
394- 

Illinois.  —  Ryan  v.  Barger,  16  111.  28. 

Indiana.  —  McKinney  v.  Bellows,  3  Blackf. 
(Ind.)  31;  Blankenship  v.  Rogers,  10  Ind.  333. 

Kentucky.  —  Bibb  v.  Saunders,  2  Bibb  (Ky.) 
86;  Bright  v.  Wilson,  7  B.  Mon.  (Ky.)  122. 

Maryland.  —  Wilson  v.  Keedy,  8  Gill  (Md.) 
195- 

Massachusetts.  —  Bridgham  v.  Tileston,  5 
Allen  (Mass.)  371. 

Michigan.  —  Rumney  v.  Detroit,  etc.,  Cattle 
Co.,  (Mich.  1902)  89  N.  W.  Rep.  573. 

New  York.  —  Wolfe  v.  Washburn,  6  Cow. 
(N.  Y.)  262. 

South  Carolina.  —  Byrd  v.  Charles,  3  S.  Car. 
352. 

Texas.  —  Hamilton  v.   Van   Hook,   26  Tex. 


302  ;  Casey  v.  Hanrick,  69  Tex.  44  ;  Hilliard  v. 
Johnson,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
100. 

Virginia.  —  Porter  v.  Nekervis,  4  Rand.  (Va.) 
359- 

So,  a  judgment  in  favor  of  the  defendant 
against  the  plaintiff  and  another  cannot  be  set 
off.  Snyder  Spurr,  33  Conn.  407  ;  Phelps  v. 
Reeder,  39  111.  172.  See  also  Blake  v.  Langdon, 
19  Vt.  485,  47  Am.  Dec.  701.  In  a  suit  by  an 
administrator  the  defendant  cannot  set  off  a  de- 
mand against  the  intestate  and  three  other  per- 
sons still  living.  Adams  v.  Ware,  33  Me.  228. 
Where  a  cause  of  action  arising  from  the 
wrongful  suing  out  of  an  attachment  suit  is 
sought  to  be  set  off  in  the  same  action  in  which 
the  attachment  is  sued  out,  but  where  the  bond 
is  a  joint  bond  of  several  parties,  the  set-off 
cannot  be  availed  of  in  the  suit  by  one  of  the 
parties.    Stadler  v.  Parmlee,  10  Iowa  23. 

At  law,  independent  of  the  bankrupt  law  of 
1800  (1  Story's  Laws  U.  S.,  p.  746,  §  42),  the 
defendants  could  not  have  set  off  against  a  sev- 
eral debt  due  from  them  to  T.  M.,  a  bankrupt, 
a  joint  debt  due  to  them  from  the  firm  of  H. 
&  T.  M.  But  upon  consideration  of  section  42 
in  connection  with  section  6  and  the  proviso  to 
section  34,  the  set-off  was  allowed  against  the 
assignees  of  the  bankrupt,  the  partnership  fund 
having  passed  to  the  bankrupt.  Tucker  v. 
Oxley,  5  Cranch  (U.  S.)  34. 

5.  Claims  Against  Plaintiffs  Firm — England. 
—  Stainforth  v.  Fellows,  1  Marsh.  184,  4  E.  C. 
L-  335- 

Colorado.  —  Ingols  v.  Plimpton,  10  Colo.  535. 

Delazvare.  —  Greer  v.  Arlington  Mills  Mfg. 
Co.,  1  Penn.  (Del.)  581. 

Georgia.  —  West  v.  Kendrick,  46  Ga.  526. 

Illinois.  —  Hilliard  v.  Walker,  1 1  111.  644  ; 
International  Bank  v.  Jones,  119  111.  407,  59  Am. 
Rep.  807. 

*    Maryland.  —  Mitchell  v.  Sellman,  5  Md.  376. 

Massachusetts.  —  Reed  v.  Whitney,  7  Gray 
(Mass.)  533. 

New  York.  —  McCulloch  v.  Vibbard,  51  Hun 
(N.  Y.)  227:  SpolTord  v.  Rowan,  124  N.  Y. 
108. 

Pennsylvania.  —  McDowell  v.  Tyson,  14  S.  & 
R.  (Pa.)  300;  Jarecki  Mfg.  Co.  v.  Haymaker, 
138  Pa.  St.  542. 

Tennessee. — Flint  v.  Tillman.  2  'Heisk. 
(Tenn.)  202. 

Texas.  —  Haley  V.  Cusenbary,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  587. 
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Joint  and  Several  Debts.  —  But  where  a  debt  is  due  from  the  plaintiff  and  some 
other  person  jointly  and  severally,  as  where  he  and  another  are  bound  on  a 
joint  and  several  note  or  bond,  the  plaintiff  alone  might  be  sued  thereon,  and 
such  debt  may  therefore  be  set  off  against  him.1 

Demand  Must  Be  Due  to  Defendant  Only.  —  A  defendant  cannot  set  off  a  claim 
owned  by  himself  and  some  person  who  has  not  been  made  a  defendant.2 

Debts  Due  Defendant's  Firm.  —  So,  a  member  of  a  firm  cannot,  when  sued  for  his 
individual  debt,  set  off  a  claim  due  from  the  plaintiff  to  the  firm.3  Although 
this  is  the  general  rule,  it  has  been  held  that  one  sued  on  a  debt  for  which  he 
is  individually  liable  may  set  off  a  debt  owing  by  the  plaintiff  to  a  partnership 
firm  of  which  the  defendant  is  a  member  if  he  has  the  assent  of  his  copartners 
thereto  and  the  interests  of  third  persons  will  not  be  prejudiced  thereby.4 
Proof  of  the  account  and  of  the  assent  of  the  partners  to  its  use  are  all  that 
is  required;  it  is  not  necessary  that  the  account  should  be  assigned  to  the 


Wisconsin.  —  McConihe  v.  Hollister,  19  Wis. 
269.  . 

But  in  Missouri,  when  a  partnership  debt  is 
joint  and  several,  it  has  been  held  that  a  de- 
ft-nclant  may  set  off,  against  an  individual  le- 
mand  sued  on  by  the  plaintiff,  an  indebtedness 
held  by  him  against  a  partnership  of  which  the 
plaintiff  is  a  member.  Weiss  v.  Wahl,  5  Mo. 
App.  408;  Ruddle  v.  Horine,  34  Mo.  App.  616. 

In  Iowa,  also,  a  defendant  may  set  off  a  claim 
against  a  firm  of  which  the  plaintiff  is  a  mem- 
ber.   Allen  v.  Maddox,  40  Iowa  124. 

1.  Debts  Due  Jointly  and  Severally  —  England. 
—  Fletcher  v.  Dyche,  2  T.  R.  32 ;  Owen  v. 
Wilkinson,  5  C.  B.  N.  S.  526,  94  E.  C.  L.  526. 

United  States.  —  Pate  v.  Gray,  Hempst.  (U. 
S.)  155- 

Alabama.  —  Carson  v.  Barnes,  1  Ala.  93 ; 
Clarke  v.  McElroy,  1  Stew.  (Ala.)  147. 

Illinois.  —  Hayden  v.  Alton  Nat.  Bank,  29  111. 
App.  458. 

Indiana.  —  White  v.  Rogers,  6  Blackf.  (Ind.) 
436. 

lovja.  —  Branch  of  State  Bank  v.  Morris,  13 
Iowa  136. 

Kentucky.  —  Dunn  V.  West,  5  B.  Mon.  (Ky.) 
376 ;  Dunwidie  v.  Kerley,  6  J.  J.  Marsh.  (Ky.) 

Maine.  —  Fox  v.  Cutts,  6  Me.  240. 

Maryland.  —  Steele  v.  Sellman,  79  Md.  1. 

Massachusetts.  —  Donelson  v.  Colerain,  4 
Met.  (Mass.)  432. 

Michigan.  —  Ferguson  v.  Millikin,  42  Mich. 
441- 

Missouri.  —  Weiss  v.  Wahl,  5  Mo.  App.  408  ; 
Ruddle  v.  Horine,  34  Mo.  App.  616. 

Nebraska.  —  Burge  v.  Gandy,  41  Neb.  149. 

New  York.  —  Standish  v.  Chandler,  23  Wend. 
(N.  Y.)  511. 

Texas.  —  Fleming  v.  Stansell.  13  Tex.  Civ. 
App.  558. 

Where  the  defendant  has  a  judgment  against 
the  plaintiff  and  others,  and  the  plaintiff  is 
liable  for  the  payment  of  the  entire  demand, 
the  court  may,  if  the  equity  of  the  case  requires 
it,  set  off  the  defendant's  judgment  against  that 
of  the  plaintiff.  Hutchins  v.  Riddle,  12  N.  H. 
464. 

2.  Claim  Owned  by  Defendant  and  Another  — 

England.  —  Bowyear  v.  Pawson,  6  Q.  B.  D. 
<;40.  29  Monk  704  :  Middleton  v.  Pollock,  L.  R. 
20  Eq.  29,  44  L.  J.  Ch.  584. 


United  States.  —  Gray  v.  Rollo,  18  Wall.  (U. 
S.)  629. 

California.  - —  Howard  v.  Shores,  20  Cal.  277  ; 
Harrison  v.  McCormick,  69  Cal.  616. 

Colorado.  —  Ingols  v.  Plimpton,  10  Colo.  535. 
Idaho.  —  McGuire  v.  Lamb,  2  Idaho  346. 
Illinois.  —  Dameier  v.   Bayor,    167   111.  547, 
affirming  68  111.  App.  477. 

Indiana.  —  Richardson  v.  St.  Joseph  Iron  Co., 
5  Blackf.  (Ind.)  146,  33  Am.  Dec.  460;  Proctor 
v.  Cole,  104  Ind.  373,  120  Ind.  102. 

Maryland.  —  Milburn  v.  Guyther,  8  Gill  (Md.) 
96,  50  Am.  Dec.  681. 

Massachusetts.  —  Reed  v.  Whitney,  7  Gray 
(Mass.)  533. 

New  York.  —  Springfield  Iron  Co.  v.  Kelley, 
(Supm.  Ct.  Gen.  T.)  1  N.  Y.  Supp.  351. 

Pennsylvania.  — ■  Craig  v.  Henderson,  2  Pa. 
St.  261,  44  Am.  Dec.  193. 

South  Carolina.  —  Copeland  v.  Young,  21  S. 
Car.  275. 

Texas.  —  Allbright  v.  Aldrich,  2  Tex.  166. 
V ermont.  —  Lamoille  County  Nat.   Bank  v. 
Hunt,  72  Vt.  357;  Kendall  v.  Aldrich,  68  Vt. 

478. 

But  is  has  been  held  in  Pennsylvania  that 
although  a  note  jointly  owned  by  two  persons 
can  be  regularly  sued  upon  only  in  a  joint  ac- 
tion, yet  either  of  the  owners  of  it  may  sever 
in  the  use  of  it  by  way  of  equitable  defense  in  a 
suit  against  himself  alone,  each  party  defending 
a  suit  against  himself  alone  to  the  extent  of  his 
interest  in  it.    Smith      Myler,  22  Pa.  St.  36. 

3.  Claim  Against  Plaintiff  by  Defendant's  Firm 
—  Alabama.  —  Taylor  v.  Bass.  5  Ala.  110;  Hoyt 
"•.  Murphy,  18  Ala.  316;  Land  v.  Cowan,  19  Ala. 
297:  Ross  v.  Pearson,  21  Ala.  473;  Evans  v. 
Sims,  37  Ala.  710;  Jones  v.  Blair.  57  Ala.  457; 
Manning  7'.  Maroney,  87  Ala.  563,  13  Am.  St. 
Rep.  67:  Jasper  Merchantile  Co.  v.  O'Rear,  112 
Ala.  247;  Drennen  v.  Gilmore,  132  Ala.  246. 

Georgia.  —  Bishop  v.  Mathews.  109  Ga.  790. 
Massachusetts.  —  Howe    7'.    Snow,    3  Allen 
(Mass.)  in. 

Missouri.  —  Lamb  7'.  Rrolaski,  38  Mo.  51. 
New  York.  —  Campbell  v.  Genet,  2  Hilt.  (N. 
Y.)  200. 

Texas.  —  Kirbs  7'.  Provine.  78  Tex.  353. 

4.  Tustin  7'.  Cameron,  5  Whart.  (Pa.)  379: 
Montz  7'.  Morris.  89  Pa.  St.  392  ;  Jack  v.  Klepser. 
196  Pa.  St.  187;  Solliday  v.  Bissey.  12  Pa.  St. 
347;  Felker  v.  Wise,  6  Northam.  Co.  Rep.  (Pa.) 
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defendant.1  This  assent  may  be  given  after  action  brought,  and  the  jury 
may,  under  the  direction  of  the  court,  do  equity  as  to  costs.2  But  there  is  a 
dictum  to  the  effect  that  a  defendant  cannot  set  off  a  claim  due  himself  and 
another  not  a  defendant,  even  though  he  has  the  consent  of  such  third 
person.3 

Rule  When  Plaintiff  Sues  Part  Only  of  Joint  Debtors.  —  While,  as  has  been  said,  a 
defendant  who  is  sued  for  a  separate  debt  cannot  set  off  a  debt  due  from  the 
plaintiff  to  himself  and  another  jointly,  it  has  yet  been  held  that,  if  sued 
solely  by  the  plaintiff  for  a  joint  debt  due  from  himself  and  another,  he  may 
set  off  a  debt  due  to  them  jointly  by  the  plaintiff.4 

Effect  of  Dismissal  as  to  Part  of  Defendants.  —  And  it  has  been  held  that  where,  in 
an  action  against  several,  there  is  a  discontinuance  as  to  one,  the  others  may 
avail  themselves  of  a  set-off  due  to  all  the  original  defendants.5 

(5)  Demand  Must  Be  Due  Between  All  Parties  —  General  Rule.  —  It  is  a 
general  prevailing  rule  that  those  demands  only  can  be  set  off  which  are  due 
from  and  to  all  parlies  to  the  action.0 

Demand  Must  Be  Due  from  All  the  Plaintiffs.  —  Where  a  defendant  is  sued  by  several 
plaintiffs,  he  cannot  set  off  a  claim  against  one  or  more  of  such  plaintiffs  less 
than  all.7  To  permit  such  a  set  off  would  obviously  work  injustice,  "  because 
that  would  be  varying  the  remedy  of  the  others  without  their  consent,  and 
compel  them  to  exchange  one  debtor  for  another  who  might  not  be  equally 
good  or  solvent. "8 

Debt  Due  from  Individual  Member  of  Plaintiff  Firm.  —  So,  in  an  action  by  a  firm  for 
a  partnership  claim,  a  demand  against  one  partner  ma)'  not  be  set  off,9 


137,  7  Del.  Co.  Rep.  (Pa.)  128.  See  Hibert  v. 
Lang,  165  Pa.  St.  439. 

1.  Montz  v.  Morris,  89  Pa.  St.  392. 

2.  Hart  v.  Porter,  5  S.  &  R.  (Pa.)  201. 

3.  See  Gray  v.  Rollo,  18  Wall.  (U.  S.)  629. 
But  see  Winston  v.  Metcalf,  6  Ala.  756. 

4.  Claims  Due  Dei'endant  and  Joint  Debtor.  — 
Stackwood  v.  Dunn,  3  Q.  B.  822,  43  E.  C.  L. 
990;  Mott  v.  Mott,  s  Vt.  in. 

5.  Sillivant  v.  Reardon,  5  Ark.  140. 

6.  Claim  Must  Exist  Between  All  the  Parties. — 
Kenedy      Cunningham,  Cheves  L.  (S.  Car.)  50. 

7.  Claim  Against  Part  Only  of  Plaintiffs  — 
England.  —  Grant  v.  Royal  Exch.  Assur.  Co.,  5 
M.  &  S.  442. 

United  States.  —  Howe  v.  Sheppard,  2  Sumn. 
(U.  S.)  409;  Young  v.  Black,  7  Cranch  (U.  S.) 
S65. 

Colorado.  —  Thatcher  v.  Rockwell,  4  Colo. 
375- 

Connecticut. —  Palmer  v.  Green,  6  Conn.  14. 

Georgia.  —  Harlow  v.  Rosser,  28  Ga.  219; 
Ingram  v.  Jordan,  55  Ga.  356. 

Illinois  Gregg  v.  James,  1  111.  143,  12  Am. 

Dec.  151. 

Indiana.  —  Johnson  v.  Kent,  9  Ind.  252;  Booe 
?•.  Watson,  13  Ind.  387;  Shotts  v.  Boyd,  77  Ind. 
223:  Ringgenberg  v.  Hartman,  124  Ind.  186; 
Mitchell  v.  Freidley,  126  Ind.  545. 

Maryland.  —  Milburn  v.  Guyther,  8  Gill  (Md.) 
92,  50  Am.  Dec.  681  ;  Tyrrell  v.  Tyrrell,  54  Md. 
167. 

Massachusetts.  —  Williams  v.  Ocean  Ins.  Co., 
2  Met.  (Mass.)  303. 

Michigan.  —  Fificld  V.  Edwards,  39  Mich.  264. 

Mississippi.  —  Walker  v.  Hall,  66  Miss.  390. 

Nevada.  —  Davis  v.  Notwarc,  13  Nev.  421. 

New  Hampshire.  —  Woods  v.  Carlisle,  6  N. 
H.  27. 

New  York.  —  Warner  v.  Barker,  3  Wend.  (N. 


Y.)  400;  Pinckney  v.  Keyler,  4  E.  D.  Smith 
(N.  Y.)  469. 

North  Carolina.  —  Bunting  V.  Ricks,  2  Dev. 
Sc  B.  Eq.  (22  N.  Car.)  130,  32  Am.  Dec.  699. 

Pennsylvania.  —  Bell  v.  Cowgell,  1  Ashm. 
(Pa.)  8;  Archer  v.  Dunn,  2  W.  &  S.  (Pa.)  327; 
Watson  v.  Hensel,  7  Watts  (Pa.)  344. 

Vermont.  —  Blake  v.  I.angdon,  19  Vt.  485,  47 
Am.  Dec.  701  ;  Clough  v.  Clough,  55  Vt.  360. 

8.  2  Sm.  L.  C.  (8th  Am.  ed.)  360,  citing 
Archer  V>  Dunn,  2  W.  &  S.  (Pa.)  327  ;  Johnson 
v.  Kent,  9  Ind.  252.  See  Choen  v.  Guthrie,  15 
W.  Va.  100;  Matter  of  Elder,  39  Mich.  474. 

9.  Claims  Against  Individual  Members  of  Plain- 
tiff Firm —  England.  —  Gordon  v.  Ellis,  2  C.  B. 
821,  52  E.  C.  L.  821  ;  France  v.  White,  8  Scott 
257,  6  Bing.  N.  Cas.  33,  37  E.  C.  L.  269. 

Canada.  —  McDougall  v.  Cameron,  21  Can. 
Sup.  Ct.  379. 

United  States.  —  Boehm  v.  U.  S.,  20  Ct.  CI. 
142. 

Alabama.  —  Taylor  v.  Bass,  5  Ala.  110;  Ross 
v.  Pearson,  21  Ala.  473 ;  Clark  v.  Taylor,  68 
Ala.  453;  Watts  v.  Sayre,  76  Ala.  397;  Cannon 
v.  Lindsey,  85  Ala.  198,  77  Am.  St.  Rep.  38; 
Tillis  v.  McKinna,  114  Ala.  311. 

Arkansas.  —  Collier  7'.  Dyer,  27  Ark.  478. 

Connecticut.  —  Meeker  v.  Thompson,  43 
Conn.  77. 

Georgia.  —  Harlow  1:  Rosser,  28  Ga.  219. 

Illinois.  —  Gregg  v.  James,  1  111.  143,  12  Am. 
Dec.  151;  Burgwin  v.  Babcock,  11  111.  28. 

Indiana.- — Wasson  v.  Gould,  3  Rlackf. 
(Ind.)  18;  Rush-'.  Thompson,  112  Ind.  158. 

Kansas.  —  Werner  v.  Hatton,  54  Kan.  250. 

Kentucky.  —  Bourne  v.  Wooldridge,  10  B. 
Mon.  (Ky.)  '02;  Smith  v.  Brannon,  51  S.  W. 
Rep.  178,  21  Ky.  1..  Rep.  267. 

Louisiana.  —  Thomas  i'.  F.lkins.  4  Mart.  (La.) 
376.  ( 
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unless,  perhaps,  the  other  partners  assent.1 

Debt  Due  by  Each  of  Two  Plaintiff's  Suing  for  Joint  Debt.  —  It  has  been  held  that  in 
an  action  by  two  plaintiffs  for  a  debt  due  them  jointly,  the  defendant  cannot 
set  off  two  claims,  one  of  which  is  due  from  each  of  the  plaintiffs  individually.58 

Whether  Demand  Must  Be  Due  to  All  the  Defendants  —  Prevailing  Rule.  —  It  is  also 
a  generally  prevailing  rule  that  where  there  are  two  or  more  defendants  jointly 
sued  by  the  plaintiff,  one  or  more  of  such  defendants  less  than  all  cannot  set 
off  a  debt  due  from  the  plaintiff  to  him  or  them  only.3  This  rule  will  prevent 
the  setting  off  of  their  several  claims  against  the  plaintiff  by  each  defendant.^ 


Maine.  —  Jones  v.  Vinal  Haven  Steamboat 
Co.,  90  Me.  120. 

Maryland.  —  Howard  v.  Warfield,  4  Har.  & 
M.  (Md.)  21. 

Massachusetts.  —  Williams  v.  Brimhall,  13 
Gray  (Mass.)  462. 

Minnesota.  —  Birdsall  v.  Fischer,  17  Minn. 
100. 

Mississippi.  —  Jones  v.  Howard,  53  Miss.  707. 

Nebraska.  —  Folsom  v.  Pailing,  58  Neb.  478. 

New  York.  —  Ladue  v.  Hart,  4  Wend.  (N. 
Y.)  583  ;  Evernghim  v.  Ensworth,  7  Wend. 
(IM.  Y.)  326;  Gram  v.  Caldwell,  5  Cow.  (N.  Y.) 
489  ;  Pinckney  v.  Keyler,  4  E.  D.  Smith  (N.  Y.) 
469. 

Oklahoma.  —  Gotthauer  v.  Cunningham,  4 
Okla.  551. 

Pennsylvania.  —  Archer  v.  Dunn,  2  W.  &  S. 
(Pa.)  327;  Watson  v.  Hensel,  7  Watts  (Pa.) 
344;  Norcross  v.  Benton,  38  Pa.  St.  217;  Lee  v. 
Perry,  6  Kulp  (Pa.)  339. 

Rhode  Island.  —  Colwell  v.  Weybosset  Nat. 
Bank.  16  R.  I.  288. 

South  Carolina.  —  Lovel  v.  Whitridge,  1  Mc- 
Cord  L.  (S.  Car.)  7;  Powrie  v.  Fletcher,  2  Bay 
(S.  Car.)  146. 

Texas.  —  Ward  v.  Newell,  37  Tex.  261. 

Vermont.  —  Wells  v.  Mace,  17  Vt.  503.  See 
Milvain  v.  Mather,  5  Exch.  55. 

But,  under  the  provisions  of  a  North  Caro- 
lina statute  allowing  the  courts  to  grant  a 
defendant  any  affirmative  relief  to  which  he 
may  be  entitled,  it  was  held  that  a  defendant 
sued  by  partners  upon  a  demand  of  the  firm  may 
set  up  and  obtain  judgment  upon  a  demand  held 
by  him  against  one  of  the  firm  only.  Sloan  v. 
McDowell,  71  N.  Car.  356. 

1.  See  Hathaway  v.  Russell,  16  Mass.  477; 
Towne  v.  Leach,  32  Vt.  756. 

2.  Boykin  v.  Persons,  95  Ala.  626 ;  Gleason 
v.  Vermont  Cent.  R.  Co.,  25  Vt.  37. 

3.  Claim  Owned  by  Part  Only  of  Defendants  Not 
Subject  of  Set-off — England.  —  Jones  v.  Fleem- 
ing,  7  B.  &  C.  217,  14  E.  C.  L.  32. 

United  States. —  Waters  v.  Bussard,  2  Cranch 
(C.  C.)  226;  Langley  v.  Brent,  3  Cranch  (C.  C.) 
365  ;  Vose  v.  Philbrook,  3  Story  (U.  S.)  335. 

California.  —  Roberts  v.  Donovan,  70  Cal. 
108.    See  Hook  v.  White,  36  Cal.  299. 

Colorado.  —  Thatcher  v.  Rockwell,  4  Colo. 
375. 

Connecticut.  —  Palmer  v.  Green,  6  Conn.  14; 
Atkins  v.  Churchill,  19  Conn.  394. 

Georgia.  —  Buckhanan  v.  Gamble,  Ga.  Dec. 
(pt.  i.)  156:  Ingram  v.  Jordan,  55  Ga.  356. 

Illinois.  —  Hinckley  v.  West,  9  111.  136;  Ryan 
v.  Barger,  16  111.  28  ;  McCully  v.  Silverburgh, 
18  111.  306;  Lemon  v.  Stevenson,  36  Til.  49. 

Indiana.  —  Woods  v.  Harris,  5  Blackf.  (Ind.) 
585;  Knour  v.  Dick,  14  Ind.  20;  Griffin  v.  Cox, 


30  Ind.  242 ;   Gordon  v.  Swift,  46  Ind.  208 ; 
Harris   v.    Rivers,    53    Ind.    216 ;    Gregory  v. 
Gregory,  89  Ind.  345  ;  Lynn  v.  Crim,  96  Ind.  89. 
Iou<a.  —  See  Corbett  v.  Hughes,  75  Iowa  281. 
Maine.  —  Banks  v.  Pike,  15  Me.  268. 
Maryland.  —  Tyrrell  v.  Tyrrell,  54  Md.  167; 
Melvin  v.  Aldridge,  81  Md.  650. 

Massachusetts.  —  Warren  v.  Wells,  1  Met. 
(Mass.)  80;  Walker  v.  Leighton,  11  Mass.  140; 
Fuller  v.  Wright,  18  Pick.  (Mass.)  403;  Emer- 
son v.  Baylies,  19  Pick.  (Mass.)  59;  Brooks  v. 
Stackpole,  168  Mass.  537. 

Michigan.  —  Van  Middlesworth  v.  Van  Mid- 
dlesworth,  32  Mich.  183  ;  Robbins  7'.  Brooks,  42 
Mich.  62;  Wolff  v.  Jasspon,  126  Mich.  11  ;  Key- 
stone Mfg.  Co.  v.  Forsyth,  115  Mich.  51. 
Nevada.  —  Davis  v.  Notware,  13  Nev.  421. 
New  Hampshire.  —  Ross  v.  Knight,  4  N.  H. 
236  ;  Woods  v.  Carlisle,  6  N.  H.  27  ;  Chandler 
v.  Drew,  6  N.  H.  469,  26  Am.  Dec.  704 ;  Con- 
cord v.  Pillsbury,  33  N.  H.  310. 

New  York.  —  Peabody  v.  Bloomer,  (N.  Y. 
Super.  Ct.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  353,  5 
Duer  (N.  Y.)  678;  Peabody  v.  Beach,  6  Duer 
(N.  Y.)  53 ;  Murray  v.  Toland,  3  Johns.  Ch. 
(N.  Y.)  569;  Mott  v.  Burnett,  2  E.  D.  Smith  (N. 
Y.)  50;  Sherman  v.  Crosby,  n  Johns.  (N.  Y.) 
70;  Vanderbilt  v.  Baldwin,  (Supm.  Ct.  Spec. 
T.)  15  Abb.  N.  Cas.  (N.  Y.)  312;  Coffin  v.  Mc- 
Lean, 80  N.  Y.  560. 

North  Carolina.  —  Jones  Gilreath,  6  Ired. 
L.  (28  N.  Car.)  338;  State  Bank  v.  Armstrong, 
4  Dev.  L.  (15  N.  Car.)  519;  Walton  v.  Mc- 
Kesson, 64  N.  Car.  154. 

Oklahoma.  —  Richardson  v.  Penny,  10  Okla. 
32;  Murphy  v.  Colton,  4  Okla.  181. 

South  Carolina.  —  Kenedy  v.  Cunningham, 
Cheves  L.  (S.  Car.)  50. 

Tennessee.  —  Henry  v.  Walker,  11  Heisk. 
(Tenn.)  194. 

Texas.  —  Allbright  v.  Aldrich,  2  Tex.  166. 
Virginia.  —  Gilliat  v.  Lynch,  2  Leigh  (Va.) 
505;  Christian  v.  Miller,  3  Leigh  (Va.)  82,  23 
Am.  Dec.  251  ;  Ritchie  v.  Moore,  5  Munf.  (Va.) 
388,  7  Am.  Dec.  688 ;  Arnold  v.  Jackson,  6 
Munf.  (Va.)  106. 

West  Virginia,.  —  Choen  v.  Guthrie,  15  W. 
Va.  100. 

So  there  can  be  no  set-off  in  a  suit  against 
A,  B,  and  C,  of  a  debt  due  from  the  plaintiff  to 
a  copartnership  composed  of  A  and  B.  Win- 
nipiseogee  Paper  Co.  v.  Eaton,  65  N.  H.  13. 

In  some  states  the  rule  stated  in  the  text 
prevails  except  when  the  demand  which  one 
of  several  joint  defendants  seeks  to  set  off 
arises  out  of  the  very  transaction  upon  which 
the  plaintiff's  claim  is  founded.  See  Davis  v. 
Notware.  13  Nev.  421. 

4.  Ross  v.  Knight,  4  N.  H.  236. 

In  an  action  against  two,  by  the  adminis- 
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And  in  an  action  against  a  partnership  the  indebtedness  of  the  plaintiff  to 
one  of  them  cannot  be  set  off.1 

Same  —  Minority  Rule.  —  While  the  rule  stated  above  as  the  prevailing  rule  has 
been  adopted  in  the  larger  number  of  jurisdictions,  a  different  rule  has  been 
laid  down  by  some  courts.  In  some  states  it  is  held  that,  where  there  are  tw  o 
or  more  defendants  jointly  sued  by  one  plaintiff,  one  of  the  defendants,  if 
there  be  no  conflicting  equities,  may  set  off  a  debt  due  him  by  the  plaintiff  , 
the  other  defendants  being  assumed  to  assent.2  And  where  this  rule  is 
adopted,  the  separate  debt  of  each  defendant  may,  of  course,  be  unitedly 
pleaded  as  a  set-off  to  the  plaintiff's  joint  demand. A    And  since  one  defenu- 


tiator  of  an  insolvent  estate,  upon  a  joint  debt, 
the  defendants  are  not  entitled  to  set  off  their 
several  claims,  allowed  by  the  commissioners  of 
insolvency,  against  the  insolvent  estate.  Fuller 
v.  Wright,  18  Pick.  (Mass.)  403. 

1.  Claims  Owned  by  Individual  Members  of  De- 
fendant's Firm  —  United  States.  —  Coleman  v. 
lilmore,  31  Fed.  Rep.  391. 

Colorado.  —  Rogers  v.  McMillen,  6  Colo.  App. 
14. 

Iowa.  —  Jenkins  v.  Barrows,  73  Iowa  438. 
Michigan.  —  Robbins  v.  Brooks,  42  Mich.  62. 
New  Jersey.  —  Bowne  v.  Thompson,  1  N.  J. 
L.  2. 

New  York.  —  Peabody  v.  Bloomer,  5  Duer 
(N.  Y.)  678;  Pinckney  v.  Keyler,  4  E.  D.  Smith 
(N.  Y.)  469. 

South  Carolina.  —  Pope  Mfg.  Co.  v.  Charles- 
ton Cycle  Co.,  55  S.  Car.  528. 

Virginia.  —  Scott  v.  Trent,  1  Wash.  (Va.) 
77  ;  Ritchie  v.  Moore,  5  Munf.  (Va.)  388,  7  Am. 
Dec.  688. 

Wisconsin.  —  Wilson  v.  Runkel,  38  Wis.  526. 
See  Sager  v.  Tupper,  38  Mich.  258. 

2.  Claim  Owned  by  Part  Only  of  Defendants  a 
Subject  of  Set-off —  Alabama.  —  Pitcher  v.  Pat- 
rick, Minor  (Ala.)  321,  12  Am.  Dec.  54;  Hud- 
dleston  v.  Askey,  56  Ala.  218;  Riley  v. 
Stallworth,  56  Ala.  481  ;  Locke  v.  Locke,  57 
Ala.  473. 

Arkansas.  —  Leach  v.  Lambeth,  14  Ark.  668, 
overruling  Trammell  v.  Harrell,  4  Ark.  602 ; 
Burke  v.  Stillwell,  23  Ark.  294. 

Pennsylvania.  —  Robinson  v.  Beall,  3  Yeates 
(Pa.)  267;  Childerston  v.  Hammon,  9  S.  &  R. 
(Pa.)  68;  Crist  v.  Brindle,  2  Rawle  (Pa.)  121  ; 
Miller  v.  Kreiter,  76  Pa.  St.  78  ;  Pasek  v.  Vock- 
roth,  13  Pa.  Co.  Ct.  593  ;  Warren  Wood-Work- 
ing Co.  v.  Cooke  Mercantile  Trust  Co.,  5  Pa. 
Dist.  359. 

Vermont.  —  Ashley  v.  Willard,  2  Tyler  (Vt.) 
391- 

The  two  above-cited  Pennsylvania  cases  to 
the  effect  that  in  an  action  against  two  there 
might  be  set  off  a  debt  due  to  one  of  them,  are 
not  alluded  to  in  Henderson  v.  Lewis,  9  S.  & 
R.  (Pa.)  383,  Ti  Am.  Dec.  733,  decided  in  1823, 
by  Gibson,  J.,  when  he  said  :  "  If  both  obligors 
had  appeared,  this  separate  debt  of  one  of  them 
could  not,  according  to  the  English  statutes, 
have  been  set  off  against  the  plaintiff's  joint 
demand  ;  and  I  am  not  aware  of  anything  in 
our  act  of  assembly  to  create  a  difference."  But 
in  1824,  in  an  action  against  two,  a  debt  of  the 
plaintiff  to  one  of  them  was  allowed  as  a  set-off. 
Stewart  v.  Coulter.  12  S.  &  R.  (Pa.)  252,  14 
Am.  Dec.  680.  And  the  assertion  by  Gibson,  J., 
above  quoted,  that  the  set-off  would  have  been 


inadmissible  even  had  both  been  parties,  was 
retracted  by  him  in  a  later  case ;  "  for,"  he 
said,  "  the  objection  might  certainly  have  been 
obviated  by  the  concurrence  of  him  whose  sep- 
arate property  it  was  proposed  to  apply  to  their 
common  debt."  Stuart  v.  Com.,  8  Watts  (Pa.) 
76.    See  Montz  v.  Morris,  89  Pa.  St.  392. 

The  decisions  of  the  Pennsylvania  courts 
were  followed  in  Missouri,  and  it  was  held, 
where  several  defendants  were  sued  jointly, 
that  one  of  them  might  plead  in  set-off  a  de- 
mand due  him  by  the  plaintiff.  Austin  v.  Fe- 
land,  8  Mo.  309.  This  was  affirmed  in  Kent  v. 
Rogers,  24  Mo.  307,  where  an  indebtedness  of 
Kent  to  Dillon  was  set  off  against  his  claim 
against  Dillon  and  Rogers. 

So  also  in  Kentucky  it  has  been  held  that 
in  an  action  on  a  joint  bond  against  several 
defendants  by  a  single  plaintiff,  one  of  the  de- 
fendants may  set  off  a  separate  demand  against 
the  plaintiff.  Powell  v.  Hogue,  8  B.  Mon.  (Ky.) 
443.  Since  the  argument  advanced  in  this  case 
against  allowing  such  set-off  cannot  be  similarly 
answered  under  those  statutes  which  do  not 
permit  the  plaintiff  to  plead  a  set-off  against  a 
defendant  set-off,  the  adoption  of  this  deci- 
sion as  authority  should  be  accordingly  limited. 
And  perhaps  a  similar  view  should  be  taken 
of  the  decisions  in  Missouri;  where,  in  a  suit 
against  several  defendants,  one  of  them  is  per- 
mitted to  offset  the  demand  of  the  plaintiff  by  a 
debt  due  to  him  separately,  it  was  held  that,  by 
way  of  reply  to  such  offset,  the  plaintiff  might 
set  up  a  debt  additional  to  the  one  sued  on, 
due  by  this  separate  defendant  to  himself. 
Mortland  v.  Holton,  44  Mo.  58. 

Upon  the  adoption  of  the  Kentucky  Code  of 
Practice,  a  set-off  in  favor  of  defendants,  "  or 
some  of  them,"  was  authorized,  by  the  express 
terms  of  the  statute,  to  be  set  off.  Kentucky 
Code  of  Prac,  c.  4,  §  152;  Tinsley  v.  Tinsley, 
IS  B.  Mon.  (Ky.)  454. 

Set-off  of  Partner's  Individual  Debt  Against  the 
Firm  Debt. —  It  has  been  said  that  as  a  partner 
may  pay  a  firm  debt  out  of  his  individual  funds, 
it  would  seem  that  he  may  set  off  against  a  firm 
debt  his  individual  debt.  McConnell  Trust. 
Proc,  §  313.  See  Goodenow  v.  Buttrick,  7 
Mass.  140. 

Right  of  Defendant  to  Judgment  for  Balance.  — 

According  to  the  rule  laid  down  in  Alabama, 
while  one  of  two  or  more  joint  defendants  may 
plead  his  individual  claim  in  set-off.  a  judgment 
over  in  favor  of  such  defendant  against  the 
plaintiff  for  the  excess  cannot  be  rendered. 
Locke  7'.  Locke,  57  Ala.  473. 

3.  Debts  Due  Part  Only  of  Defendants.  —  Whaley 
v.  Cape,  4  Mo.  233. 
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ant,  in  an  action  against  several  on  their  joint  liability,  may  plead  his  separate 
and  individual  demand  in  set-off,  one  of  several  defendants  severally  or 
jointly  and  severally  liable,  may  of  course  set  off  a  debt  due  himself  alone 
from  the  plaintiff.1 

Agreement  Authorizing  Codefendant  to  Set  Off  Individual  Claim.  —  A  set-off  by  one  of 
the  several  joint  defendants  may  be  allowed  where  an  agreement  to  that  effect 
is  shown  to  have  been  made  between  the  plaintiff  and  either  of  the  defend- 
ants.2 It  may,  however,  be  doubted  whether  this  is  in  reality  a  set-off;  it 
would  seem  rather  to  be  payment  by  one  of  the  defendants,  or  it  might  be 
considered  as  a  new  agreement  which  has  been  fully  executed.3 

Debt  Due  to  Set-off  Claimant's  Codefendant  or  Co-obligor.  — ■  It  would  seem,  as  a  matter 
of  course,  that  in  an  action  against  several  defendants  upon  a  joint  obligation, 
one  of  the  defendants  has  no  right  to  claim,  as  a  set-off,  a  debt  of  the  plain- 
tiff to  one  of  his  codefendants.4  A  debt  due  from  the  plaintiff  to  a  co-obligor 
not  sued  cannot  be  set  off  against  the  plaintiff's  demand  on  the  obligor  who 
is  sued.5 

Effect  of  Discontinuance  as  to  Part  of  Defendants.  —  It  has  been  held  that,  in  an 
action  against  several  defendants  as  partners,  where  there  is  a  discontinuance 
as  to  part  of  them,  the  remaining  defendants  may  plead  a  set-off  due  to 
themselves  which  was  not  admissible  as  the  case  originally  stood.6 

(6)  Claims  in  Different  Rights.  —  Where  a  person  is  sued  for  a  claim  due 
by  him  personally,  he  cannot  set  off  a  debt  due  him  in  his  representative 
capacity;7  nor  can  his  personal  debt  be  set  off  against  him  in  an  action  by 
him  in  his  representative  capacity.8  Claims  which  a  personal  representative, 
as  such,  has  against  the  plaintiff  who  sues  the  personal  representative  for  a 
claim  due  from  him  in  his  representative  character,  may  be  set  off  against  the 
plaintiff.9  The  personal  representative  cannot,  in  an  action  against  him  in  his 
representative  capacity,  set  off  a  debt  due  him  personally.10  One  sued  on  a 
personal  debt  cannot  set  off  a  debt  due  from  the  plaintiff  as  administrator. 11 

1.  Carson  v.  Barnes,  i  Ala.  93  ;  Sledge  v. 
Swift,  S3  Ala.  1 10;  Leach  v.  Lambeth,  14  Ark. 
668;  Dunn  v.  West,  5  B.  Mon.  (Ky.)  376. 

By  the  New  York  Code  of  1852,  §§  149,  150, 
136,  and  274,  the  Revised  Statutes  (3  New  York 
Rev.  Stat.  (5th  ed.),  p.  635)  are  so  far  modi- 
fied as  to  admit  of  a  set-off  or  counterclaim  on 
behalf  of  one  or  more  of  several  defendants, 
where  a  several  judgment  may  be  had  in  the 
action  between  the  plaintiff  and  any  one  or 
more  of  the  defendants,  as  where  the  action  is 
upon  a  joint  and  several  promissory  note  or 
bond.  Briggs  v.  Briggs,  20  Barb.  (N.  Y.)  477; 
Newell  v.  Salmons,  22  Barb.  (N.  Y.)  647;  Par- 
sons v.  Nash,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
(N.  Y.)  454- 

2.  Agreement  Authorizing  Set-off  by  One  of 
Several  Defendants.  —  Kinnerley  v.  Hossack,  2 
Taunt.  170;  Threlkeld  v.  Dobbins,  45  Ga.  144; 
Lincoln  v.  Hinzey,  51  111.  435- 

3.  See  Kinsler  v.  Pope,  5  Strobh.  L.  (S.  Car.) 
126;  Heckenkemper  v.  Dingwehrs,  32  111.  538. 

4.  Claim  Not  Owned  by  Defendant  Seeking  a 
Set-off.  —  Stone  v.  McConnell.  1  Duv.  (Ky.)  54; 
Senter  v.  Whitaker,  66  Tex.  624. 

5.  Broadhead  v.  Jones,  39  Ala.  96 ;  Hender- 
son v.  Lewis,  9  S.  &  R.  (Pa.)  379,  11  Am.  Dec. 
733- 

6.  Bensley  v.  Brockway,  27  111.  App.  410. 
In  Vermont  it  has  been  held  that  when  one 

of  two  makers  of  a  note  is  not  served  with 
process  in  an  action  thereon,  the  one  against 
whom  the  suit  is  prosecuted  may  set  off  his 
separate  demand  against  the  plaintiff.  Snow 
V.  Conant,  8  Vt.  309. 
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7.  Claims  Due  in  Different  Capacities.  —  Thomas 
v.  Hopper,  5  Ala.  442;  White  v.  Word,  22  Ala. 
442;  Lucas  v.  Wade,  (Fla.  1901)  31  So.  Rep. 
231;  Davis  v.  Hadden,  115  Ga.  466;  Avritt  v. 
Russell,  58  S.  W.  Rep.  81 1,  22  Ky.  L.  Rep.  752; 
Wood  v.  Hardy,  1 1  La.  Ann.  760  ;  Ex  p.  Doy- 
ley,  2  McCord  L.  (S.  Car.)  185;  Schofield  v. 
Corbett,  6  N.  &  M.  527,  36  E.  C.  L.  443  ;  Blood 
v.  Kane,  52  Hun  (N.  Y.)  225. 

Where  an  administrator  has  settled  his  final 
account  and  charged  himself  with  a  note,  such 
note  becomes  his  own,  and  in  an  action  against 
him  by  the  maker  he  may  set  off  the  amount. 
Hall  v.  Chenault,  13  Ala.  710. 

8.  Harbin  v.  Levi,  6  Ala.  399 ;  Menifee  v. 
Ball,  7  Ark.  520;  Carter  v.  Tippins,  113  Ga. 
636;  McCully  v.  Silverburgh,  18  111.  306;  Wis- 
dom v.  Becker,  52  111.  342 ;  Oregon  Gold-Min. 
Co.  v.  Schmidt,  60  S.  W.  Rep.  530,  22  Ky.  L. 
Rep.  1330  ;  Turner  v.  Plowden,  2  Gill  &  J.  (Md.) 
455;  McChesney  v.  Rogers,  8  N.  J.  L.  272; 
Miller  v.  Wisener,  45  W.  Va.  59. 

But  in  an  action  by  A  B  upon  a  note  payable 
to  "  A  B,  administrator,"  the  individual  debts 
of  A  B  may  be  set  off.  Lacompte  v.  Seargent, 
7  Mo.  351. 

9.  Pearson  v.  Darrington,  32  Ala.  227;  Harris 
v.  White,  5  N.  J.  L.  485. 

10.  Stickney  v.  Clement,  7  Gray  (Mass.)  170: 
Richbourg  v.  Richbourg,  Harp.  Kq.  (S.  Car.) 
168;  Bradshaw's  Appeal,  3  Grant  Cas.  (Pa.) 
109;  Cotton's  Estate,  6  Pa.  Dist.  205,  19  Pa. 
Co.  Ct.  313. 

11.  Gourley  v.  Walker,  69  Iowa  80:  Seaver  v. 
Weston,  163  Mass.  zoz. 
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(7)  Whether  Demand  Must  Be  Betzveen  Parties  of  Record.  —  In  the 
application  of  the  requirement  of  mutuality  by  the  common-law  courts  it  has 
sometimes  been  held  that  only  such  claims  as  exist  between  the  parties  of 
record  can  be  set  off.1  But  a  court  of  equity  will  look  beyond  the  nominal  to 
the  real  parties  in  interest,  and  adjudicate  the  rights  of  the  parties  accord- 
ingly.2 And  it  has  been  considered  that  limiting  the  right  of  set-off  to  the 
parties  to  the  record  in  an  action  at  law  would  greatly  narrow  down  the  bene- 
ficial operation  of  the  statute.  This  has  resulted  in  an  increased  disposition, 
on  the  part  of  the  courts  and  the  legislature,  to  enlarge  the  right  sufficiently  to 
cover  all  cases  where  the  mutuality  is  real,  so  that  the  rule  now  very  generally 
prevails  that  the  real  parties  in  interest  are  to  be  looked  to,  and  not  merely 
the  nominal  plaintiff  and  defendant  of  record.3 

b.  Application  of  Rule  —  (1)  In  Actions  By  or  Against  Surviving 
Debtors  or  Creditors — '(a)  In  General.  —  Where  the  whole  interest  in  a  debt 
which  might  originally  have  been  demanded  of  several,  or  which  was  due  to 
several,  becomes  payable  from  or  to  one  person,  the  question  of  mutuality  is 
to  be  determined  upon  the  new  relation.  On  the  death  of  one  of  two  or 
more  joint  creditors  or  debtors,  the  legal  right  or  liability  survives  and  vests 
i  n  law  exclusively  in  or  against  the  remaining  creditor  or  debtor.  As  a  result, 
there  may  be  set  off  in  an  action  by  or  against  one,  or  his  assignee,  the  joint 
obligation  of,  or  claims  by,  persons  of  whom  that  one  is  the  survivor.4 

(b)  Surviving  Partners  —  In  Actions  Against  Surviving  Partners.  —  And,  therefore,  a 
debt  due  to  the  defendant  as  surviving  partner  may  be  set  off  against  a  debt 
due  from  him  in  his  own  separate  character.5  On  the  other  hand,  a  surviving 
partner  sued  upon  a  debt  owing  by  the  firm  may  set  off  a  debt  due  him  in  his 
individual  capacity  from  the  plaintiff.6 

in  Actions  by  Surviving  Partners.  —  And  so  a  debt  due  from  the  plaintiff  as  sur- 


1.  Rule  that  the  Demand  Must  Exist  Between 
the  Parties  of  Record.  — Wake  v.  Tinkler,  16  East 
36;  Tucker  v.  Tucker,  4  B.  &  Ad.  74s,  24  E.  C. 
L.  151  ;  Bedford  v.  Brutton,  1  Bing.  N.  Cas. 
399,  27  E.  C.  L.  433  ;  Isberg  v.  Bowden,  8  Exch. 
852,  1  C.  L.  R.  722,  22  L.  J.  Exch.  322.  But 
compare  Bottomley  v.  Brooke,  cited  in  Winch 
V.  Keeley,  1  T.  R.  621  ;  Rudge  v.  Birch,  cited 
in  Winch  v.  Keeley,  1  T.  R.  622. 

It  has  been  held  that  where  A  sues  for  the 
use  of  B,  a  set-off  against  B  cannot  be  pleaded. 
Orphan's  Ct.  v.  Ogle,  Wright  (Ohio)  281. 

It  has  been  held  that  a  defendant  cannot  set 
off  a  judgment  for  his  use  in  another's  name. 
Harrell  v.  Petty,  11  Rich.  L.  (S.  Car.)  373. 
But  see  Norwood  v.  Norwood,  4  Har.  &  J. 
(Md.)  112. 

2.  Rule  in  Equity.  —  Hobbs  v.  Duff,  23  Cal. 
596.  See  Ferris  v.  Burton,  1  Vt.  439  ;  Foot  v. 
Ketchum,  15  Vt.  258,  40  Am.  Dec.  678;  Jef- 
fries v.  Evans,  6  B.  Mon.  (Ky.)  119,  43  Am. 
Dec.  158;  Cotton  v.  Evans,  1  Dev.  &  B.  Eq. 
(21  N.  Car.)  284. 

3.  Rule  Allowing  Set-off  Between  Parties  in 
Interest  —  United  States.  —  Winchester  v. 
Hackley,  2  Cranch  (U.  S.)  342. 

Indiana.  —  Henry  v.  Scott,  3  Ind.  412. 
Kentucky.  —  Ward  v.  Martin,  3  T.  B.  Mon. 
(Ky.)  .8. 

Massachusetts.  —  Sheldon  v.  Kendall,  7  Cush. 
(Mass.)  217;  Com.  v.  Phcenix  Bank,  11  Met. 
(Mass.)  129. 

Missouri.  —  Frazier  v.  Gibson,  7  Mo.  271. 

New  Hampshire.  —  Bellows  v.  Smith,  9  N.  H. 
285;  Woodbury  v.  Woodbury,  47  N.  H.  11,  90 
Am.  Dec.  555  ;  Andrews  v.  Varrell,  46  N.  H.  17. 


New  York.  —  Bridge  v.  Johnson,  5  Wend. 
(N.  Y.)  351  ;  Driggs  v.  Rockwell,  n  Wend.  (N. 
Y.)  504;  Caines  v.  Brisban,  13  Johns.  (N.  Y.) 
9;  Cowles  v.  Cowles,  (Supm.  Ct.  Gen.  T.)  9 
How.  Pr.  (N.  Y.)  361  ;  Clegg  v.  Cramer,  32 
Hun  (N.  Y.)  162. 

Ohio.  —  Miller  v.  Florer,  15  Ohio  St.  148.' 

Texas.  —  Masterson  v.  Goodlett,  46  Tex. 
407- 

As  may  be  seen  from  the  above-cited  New 
York  cases,  the  text  states  the  present  rule  in 
that  state.  But  in  a  number  of  early  New  York 
decisions  it  was  held  that,  under  the  statute 
providing  that  in  case  of  set-off  a  defendant 
should  have  judgment  for  the  excess  of  his  de- 
mand over  the  plaintiff,  only  the  parties  to  the 
record  should  be  considered,  for  otherwise  the 
nominal  party  might  get  a  judgment  for  a  debt 
which  he  did  not  own.  Wheeler  v.  Raymond, 
5  Cow.  (N.  Y.)  231  ;  Johnson  v.  Bridge,  6  Cow. 
(N.  Y.)  693;  Raymond  v.  Wheeler,  9  Cow.  (N. 
Y.)  296;  Warner  v.  Barker,  3  Wend.  (N.  Y.i 
400.  See  Satterlee  v.  Ten  Eyck,  7  Cow.  (N.  Y.) 
480. 

4.  Survivors  —  Set-off  By  and  Against.  — 

Trammell  v.  Harrell,  4  Ark.  602 ;  Robinson  v. 
Houston,  2  Houst.  (Del.)  62;  Wells  v.  Teall,  5 
Rlackf.  (Ind.)  306;  Robinson  v.  Beall,  3  Yeatcs 
(Pa.)  267. 

5.  Surviving  Partners  Right   of   Set-off.  — 

Slipper  v.  Stidstone,  5  T.  R.  493  ;  Cowden  v. 
Rlliot,  2  Mo.  60;  Johnson  v.  Kaiser,  40  N.  J. 
L.  286.    See  Harris  v.  Pearce,  5  111.  App.  622. 

6.  Lewis  v.  Culbertson,  11  S.  &  R.  (Pa.)  48, 
14  Am.  Dec.  607.  See  McDowell  v.  Tyson,  14 
S.  &  R.  (Pa.)  300. 
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viving  partner  may  be  set  off  against  a  debt  due  from  the  defendant  to  the 
plaintiff  in  his  own  right.1  So  far,  at  least,  the  rights  of  the  representatives 
of  the  deceased  partner  and  of  the  partnership  creditor  are  not  affected.8 
But  it  has  been  doubted  whether,  when  the  suit  is  for  a  debt  due  to  the 
partnership,  the  defendant  can  set  off  a  debt  separately  due  by  the  plaintiff.3 
There  are,  however,  good  authorities  which  go  the  whole  length  and  hold 
that,  in  an  action  by  one  as  surviving  partner,  the  defendant  may  ordinarily 
offset  a  demand  due  from  the  plaintiff  individually.4  By  the  death  of  the 
copartner  the  debt  is  considered  as  owing  to  the  survivor  in  his  own  right, 
and  so  in  none  of  these  cases  is  the  set-off  open  to  the  objection  that  it  is  a 
demand  held  in  autre  droit? 

(c)  Liquidating  Partners.  —  The  same  principle  that  applies  in  the  case  of  sur- 
viving partners  holds  good  where,  by  contract,  one  of  the  members  of  the 
firm  becomes  the  owner  of  or  has  the  exclusive  right  to  settle  and  control 
the  partnership  effects.0 

(2)  In  Actions  By  and  Against  Assignees  of  Choses  in  Action  —  (a)  General 
Rule.  — -It  is  a  general  rule  that  the  assignee  of  a  chose  in  action  may  use  it 
as  a  set-off,  provided  it  was  due  and  payable7  and  was  assigned  to  him  before 
action  brought,8  and  that  he  takes  the  property,  even  though  he  is  a  purchaser 
for  value  without  notice,9  unless  it  is  negotiable  paper, 10  subject  to  all  set-offs 
which  exist  against  his  assignor  at  the  time  of  the  assignment.11 

(b)  Assignees  of  Non-negotiable  Choses  in  Action  —  aa.  Actions  Against  Assignees.  — 
The  assignee  of  a  chose  in  action  may  use  it  as  a  set-off  against  any  claim 
against  him,  in  case  it  was  a  subsisting  cause  of  action  in  the  assignor  and 
was  assigned  before  the  suit  against  the  assignee  was  begun.12 

Sufficiency  of  Assignment.  —  But  the  assignee,  in  order  to  set  off,  must  obtain 
such  a  title  as  would  enable  him  to  sue  upon  it  in  his  own  name,13  or  for  his 


1.  Right  of  Set-off  Against  Surviving  Partner. 

—  French  v.  Andrade,  6  T.  R.  582.  See  Mas- 
terson  v.  Goodlett,  46  Tex.  402. 

2.  See  V^aln  v.  Hews,  5  S.  &  R.  (Pa.)  471. 

3.  Gibson,  J.,  in  Wain  v.  Hews,  5  S.  &  R. 
(Pa.)  471- 

4.  Holbrook  v.  Lackey,  13  Met.  (Mass.)  132, 
46  Am.  Dec.  726  ;  Meader  v.  Leslie,  2  Vt.  569  ; 
Meader  v.  Scott,  4  Vt.  26. 

5.  Harris  v.  Pearce,  5  111.  App.  622  ;  Holbrook 
v.  Lackey,  13  Met.  (Mass.)  132,  46  Am.  Dec.  726. 

6.  Liquidating  Partner's  Right  of  Set-off.  — 
Where  A  assigned  all  his  interest  in  the  part- 
nership effects  to  his  partner  B,  with  power  to 
settle  and  compromise,  it  was  held  that  B  might 
set  off  a  debt  due  to  the  firm  against  a  debt  due 
by  himself  alone.  Craig  v.  Henderson,  2  Pa. 
St.  261,  44  Am.  Dec.  193. 

7.  As  to  the  requirement  that  the  demand 
must  be  due,  see  supra,  this  section,  7.  a.  (5) 
(hi)  Maturity  of  Demand. 

8.  See  infra,  this  subdivision,  (b)  aa.  Actions 
Against  Assignees. 

9.  Levy  v.  Steinbach,  43  Md.  212. 

10.  See  infra,  this  subdivision,  Transferees  of 
Negotiable  Instruments. 

11.  Roberts  v.  Corbin,  26  Iowa  315,  96  Am. 
Dec.  146. 

12.  Assignee's  Right  of  Set-off  —  Alabama.  — 
Conner  v.  Smith,  88  Ala.  300. 

Georgia.  —  Whitaker  v.  Pope,  48  Ga.  15. 
Kansas.  —  Reynolds  v.  Thomas,  28  Kan.  810. 
Michigan.  —  Hanselman  v.   Doyle,  90  Mich. 
142. 

Missouri.  —  Repnv   v.   Reppy,   46   Mo.  571; 
Hall  v.  Allen,  80  Mo.  286. 
New  York.  —  Tuttle  v,  Bebee,  8  Johns.  (N. 
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Y.)  152;  Raymond  v.  Squire,  11  Johns.  (N.  Y.) 
47;  Martin  v.  Williams,  17  Johns.  (N.  Y.)  330; 
Ford  v.  Stuart,  19  Johns.  (N.  Y.)  342. 

Ohio.  —  Beesley  v.  Crawford,  19  Ohio  126. 

Pennsylvania.  —  Murray  v.  Williamson,  3 
Binn.  (Pa.)  135. 

South  Carolina.  —  Russell  v.  Lithgow,  1  Bay 
(S.  Car.)  437;  Bishop  v.  Tucker,  4  Rich.  L.  (S. 
Car.)  178. 

Tennessee.  —  Wilson  v.  Reaves,  4  Sneed 
(Tenn.)  173. 

Virginia.  —  Clopton  v.  Morris,  6  Leigh  (Va.) 
278. 

See  Williamson  v.  Fox,  30  N.  J.  Eq.  488 ; 
Titus       Hoagland,  39  N.  J.  Eq.  294. 

If  a  claim  offered  as  a  set-off  belonged  to  all 
the  defendants  jointly  at  the  commencement  of 
the  suit,  it  is  no  objection  that  one  of  the  de- 
fendants has  derived  his  title  by  assignment 
from  a  codefendant.  Bell  v.  Davis,  8  Barb. 
(N.  Y.)  210. 

In  an  action  by  A,  on  a  sealed  bill  drawn  by 
the  defendants,  payable  to  A,  as  the  "  agent  of 
the  creditors  of  B,"  the  defendants  cannot  set 
off  a  sealed  bill  drawn  by  B  in  favor  of  A,  and 
assigned  to  them  before  the  commencement  of 
the  suit.    Stryker  v.  Beekman,  8  N.  J.  L.  209. 

13.  Sufficiency  of  the  Assignment.  —  Wood  v. 
Carr,  2  Story  (U.  S.)  366;  Hamilton  v.  Myrick, 
3  Ark.  541;  Ayres  v.  McConnel,  15  111.  230; 
Dilley  v.  Roman,  17  Md.  337.  See  also  Bell  v. 
Horton,  1  Ala.  413;  Carew  v.  Northrup,  5  Ala. 
367- 

A  note  payable  in  mason  work  is  not  assign- 
able so  as  to  enable  the  assignee  to  plead  it  as 
a  set-off  in  an  action  against  him.  Ransom  v. 
Jones,  2  111.  291. 
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own  use.1  And  the  assignment  must  be  an  absolute  one.2  A  claim  which 
the  defendant  has  borrowed  for  the  occasion  cannot  be  set  off.3  So,  where 
the  defendant  has  obtained  possession  of  the  demand  from  a  third  person 
upon  the  understanding  that  it  shall  be  his  property,  or  that  he  shall  be  liable 
to  the  owner  only  in  the  event  of  his  being  able  to  set  it  off,  it  cannot  be  so 
employed  by  the  defendant.4  While  there  is  some  authority  to  the  effect 
that  it  is  necessary,  to  enable  a  defendant  to  set  off  an  assigned  claim,  that  a 
consideration  should  have  been  paid  by  him,5  the  amount  paid  for  the  claim 
is  immaterial.0  If  the  defendant  is  otherwise  a  bona  fide  assignee  of  a 
demand  against  the  plaintiff,  he  may  set  it  off  though  he  has  not  actually  paid 
for  it,  but  only  agreed  to  pay.7 

bb.  Actions  By  Assignees  —  General  Rule.  —  The  assignee  of  a  chose  in  action 
takes  it  subject  to  all  set-offs  which  might  have  been  used  against  it  in  the 
hands  of  the  assignor.* 


1.  Martin  v.  Mohr,  56  Ala.  221  ;  Olmstead  v. 
Scutt,  55  Conn.  125. 

A  sealed  note  may  be  set  off  by  the  holder 
against  a  bill  single,  though  he  is  not  the  payee, 
and  it  is  transferred  by  mere  delivery.  Hicker- 
son  v.  McFaddin,  1  Swan  (Tenn.)  258.  See 
also  Allen  v.  McNew,  8  Humph.  (Tenn.)  46. 

A  bond  to  A,  for  the  use  of  B  (without  men- 
tioning assigns),  cannot  be  set  off  in  an  action 
against  the  assignee  of  such  bond  brought  by 
the  obligor  for  another  bond.    Wolf  v.  Beales, 

6  S.  &  R.  (Pa.)  242,  9  Am.  Dec.  425. 

2.  Absolute  Assignment  Necessary. —  McDade 
v.  Mead,  18  Ala.  214;  Straus  v.  Eagle  Ins.  Co., 
S  Ohio  St.  59  ;  Shryock  v.  Basehore,  82  Pa.  St. 
159- 

3.  Olmstead  v.  Scutt,  55  Conn.  125  ;  Gilman 
v.  Van  Slyck,  7  Cow.  (N.  Y.)  469.  See  Satter- 
lee  v.  Ten  Eyck,  7  Cow.  (N.  Y.)  480. 

4.  Adams  v.  McGrew,  2  Ala.  675  ;  Claflin  v. 
Dawson,  58  Ir.d.  408 ;  Tinly  v.  Martin,  80  Ky. 
463;  McDonald  v.  Harrison,  12  Mo.  447;  Gil- 
man  v.  Van  Slyck,  7  Cow.  (N.  Y.)  469;  Mc- 
Gowan  v.  Budlong,  79  Pa.  St.  470.  See  Porter 
v.  Davis,  (Supm.  Ct.  Spec.  T.)  2  How.  Pr.  (N. 
Y.)  30. 

It  has  been  held  that  a  claim  against  the 
plaintiff,  which  had  been  assigned  to  the  defend- 
ant before  suit  brought  and  in  contemplation 
of  an  action,  in  these  words,  "  I  assign  this 
claim  to  you  if  there  comes  any  difficulty," 
could  not  be  set  off.  Arnold  v.  Johnston,  (C. 
PI.  Spec.  T.)  28  How.  Pr.  (N.  Y.)  249. 

6.  Consideration  for  the  Assignment. —  Stone 
v.  Buckner,  12  Smed.  &  M.  (Miss.)  73.  But 
see  dictum  to  the  contrary  in  Arnold  v.  John- 
ston, (C.  PI.  Spec.  T.)  28  How.  Pr.  (N.  Y.)  249. 

6.  Smith  v.  Warner,  16  Mich.  390. 

7.  Payment  of  the  Consideration.  —  Everit  v. 
Strong,  7  Hill  (N.  Y.)  585. 

8.  Right  of  Set-off  Against  Assignee — Con- 
necticut.—  Simpson  v.  Hall,  47  Conn.  417. 

Indiana.  —  Hoffman  v.  Zollinger,  39  Ind.  461  ; 
Herod  v.  Snyder,  48  Ind.  480  ;  Weader  v.  Craw- 
fordsville  First  Nat.  Bank,  126  Ind.  hi  ;  Wells 
v.  Teall,  5  Blackf.  (Ind.)  306  ;  Hart  v.  Woods, 

7  Blackf.  (Ind.)  568. 

Iowa.  —  Reynolds  v.  Martin,  51  Iowa  324. 
See  also  Code  Iowa  1897,  §  3641  (Code  1873, 
5  2546)  ;  Miller  v.  Centerville.  57  Iowa  640. 

Kansas.  —  Davies  v.  Stevenson,  59  Kan.  648. 

Kentucky.  —  Finncll  v.  Nesbit,  16  B.  Mon. 
(Ky.)  351  :  Ward  v.  Martin,  3  T.  B.  Mon.  (Ky.) 
18. 

25  C.  of  L. — 34. 


Maryland.  —  Levy  v.  Steinbach,  43  Md.  212. 

Massachusetts.  —  Bemis  v.  Smith,  10  Met. 
(Mass.)  194;  Demmon  v.  Boylston  Bank,  5 
Cush.  (Mass.)  194;  Cleveland  v.  Clap,  5  Mass. 
201  ;  Cary  v.  Bancroft,  14  Pick.  (Mass.)  315, 
25  Am.  Dec.  393. 

Missouri.  —  Archer  v.  Merchant's,  etc.,  Ins. 
Co.,  43  Mo.  434 ;  Smith  v.  Spengler,  83  Mo. 
408. 

New  Hampshire. —  Sanborn  v.  Little,  3  N.  H. 
539- 

New  Jersey.  —  Fisher  v.  Bull,  52  N.  J.  Eq. 
298. 

New  York.  —  Ford  v.  Stuart,  19  Johns.  (N. 
Y.)  342;  Maas  v.  Goodman,  2  Hilt.  (N.  Y.) 
275  ;  New  Amsterdam  Sav.  Bank  v.  Tartter, 
(Supm.  Ct.)  54  How.  Pr.  (N.  Y.)  385  ;  Ainslie 
v.  Boynton,  2  Barb.  (N.  Y.)  258;  Marsh  v. 
Oneida  Cent.  Bank,  34  Barb.  (N.  Y.)  298; 
Davidge  v.  Mayo,  (Supm.  Ct.  Gen.  T.)  5  N.  Y. 
Supp.  475  ;  Matter  of  Van  Allen,  37  Barb.  (N. 
Y.)  225;  Myers  v.  Davis,  22  N.  Y.  489;  Robin- 
son v.  Howes,  20  N.  Y.  84  ;  Utica  Ins.  Co.  v. 
Power,  3  Paige  (N.  Y.)  365 ;  Newburger  v. 
Manneck  Mfg.  Co.,  10  Daly  (N.  Y.)  275.  See 
Lawrence  v.  Bank  of  Republic,  3  Robt.  (N.  Y.) 
142. 

Ohio.  —  Miller  v.  Florer,  15  Ohio  St.  148; 
Farrin  v.  De  Golia,  6  Ohio  Cir.  Dec.  157,  12 
Ohio  Cir.  Ct.  661. 

Oregon.  —  Rayburn  v.  Hurd,  19  Oregon 
59- 

Pennsylvania.  —  Northampton  Bank  v.  Bal- 
liet,  8  W.  &  S.  (Pa.)  311,  42  Am.  Dec.  297; 
Mann  v.  Dungan,  11  S.  &  R.  (Pa.)  75  ;  Rider  v. 
Johnson,  20  Pa.  St.  190  ;  Thompson  v.  Mc- 
Clelland, 29  Pa.  St.  475  ;  Keagy  v.  Com.,  43  Pa. 
St.  70  ;  Jordan  v.  Sharlock,  84  Pa.  St.  366,  24 
Am.  Rep.  198. 

South  Carolina. — Hodges  v.  Connor,  1  Spears 
L.  (S.  Car.)  120;  Neal  v.  Sullivan,  10  Rich.  Eq. 
(S.  Car.)  276;  Jervey  v.  Strauss,  11  Rich.  L. 
(S.  Car.)  376. 

Texas.  —  Townsend  v.  Quinan,  47  Tex.  1. 

Virginia.  —  Fry  v.  Boyd,  3  Gratt.  (Va.)  70; 
Ragsdale  V.  Hagy,  9  Gratt.  (Va.)  409  ;  Clopton 
v.  Morris,  6  Leigh  (Va.)  278;  Gordon  v.  Rixey, 
86  Va.  853. 

Wisconsin.  —  See  I.undgreen  v.  Stratton,  70 
Wis.  227. 

An  obligor  in  a  bond  cannot  defalcate  against 
the  assignee  of  an  assignee  of  a  bond  a  claim 
or  set-off  which  he  holds  against  the  first  as- 
signee.   Blair  v.  Mathiott,  46  Pa.  St.  262. 
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SET-OFF,  RECOUPMENT,      Requirement  of  Mutuality. 


Demands  Which  May  Be  Set  Off.  —  But  the  set-off  must  be  due  and  payable  at 
the  time  of  tiie  assignment,  or,  rather,  at  the  time  when  the  person  liable 
receives  notice  of  the  assignment.1  And  even  when  the  set-off  was  obtained 
by  the  defendant  prior  to  the  assignment,  yet  if  he  obtained  it  with  the 
knowledge  of  the  approaching  insolvency  of  the  assignor,  he  will  not  be 
alloweJ  to  set  it  up.* 

What  Assigned  Claims  Subject  to  Set-off.  —  The  subject  assigned  to  the  plaintiff 
assignee  lmist  also  be  due  and  payable  to  the  assignor  before  assignment,  to 
entitle  the  defendant  to  set  off  his  claim  against  it  in  the  hands  of  the 
assignee.3 

Defendant's  Right  to  Judgment  for  Balance.  —  But  the  defendant,  even  though  his 
demand  exceed  that  of  the  plaintiff,  cannot  recover  the  excess  above  the 
assignee's  demand.4 

Effect  of  Assignor's  Insolvency  or  Removal  from  State.  —  A  demand  which  could  not 
otherwise  be  set  off  will  not  be  available  as  a  set-off  on  the  ground  that  the 
assignor  has  removed  from  the  state  5  or  is  insolvent.6 


1.  When  Defendant's  Demand  Must  Be  Due  — 

England.  —  Watson  v.  Mid  Wales  R.  Co.,  L.  R. 
2  C.  P.  593- 

United  States.  —  George  v.  Tate,  102  U.  S. 
564;  Whitaker  v.  Pope,  2  Woods  (U.  S.)  463. 

Alabama.  —  Gary  v.  James,  7  Ala.  640  ;  Rus- 
sell v .  Redding,  50  Ala.  448  ;  Lewis  v.  Faber,  65 
Ala.  460. 

Arkansas.  —  Robinson  v.  Swigart,  13  Ark.  71. 
California.  —  McCabe  v.  Grey,  20  Cal.  509. 
Connecticut.  —  Adams  v.  Leavens,  20  Conn. 
73- 

Indiana.  —  Wells  v.  Teall,  5  Blackf.  (Ind.) 
306;  Sefton  v.  Hargett,  113  Ind.  592. 

Kentucky.  —  Colyer  v.  Craig,  1 1  B.  Mon. 
(Ky.)  73;  Small  v.  Browder,  11  B.  Mon.  (Ky.) 
212;  Finnell  v.  Nesbit,  16  B.  Mon.  (Ky.)  351; 
Graham  v.  Tilford,  1  Met.  (Ky.)  112;  Walker 
v.  McKay,  2  Met.  (Ky.)  294. 

Massachusetts.  —  St.  Andrew  v.  Manchaug 
Mfg.  Co.,  134  Mass.  42;  Breen  v.  Seward,  11 
Gray  (Mass.)  118. 

Michigan.  —  Kull  v.  Thompson,  38  Mich.  685  ; 
Finn  v.  Corbitt,  36  Mich.  318. 

Minnesota.  —  Martin  v.  Pillsbury,  23  Minn. 
175- 

Mississippi.  —  Northern  Bank  v.  Kyle,  7 
How.  (Miss.)  360  ;  Pass  v.  McRea,  36  Miss. 
143;  Freeland  v.  Man,  1  Smed.  &  M.  (Miss.) 
53i- 

Missouri.  —  White  v.  Henly,  54  Mo.  596; 
Huse  v.  Ames,  104  Mo.  91. 

New  Hampshire.  —  Sanborn  v.  Little,  3  N.  H. 
539- 

New  Jersey.  —  Bateman  v.  Connor,  6  N.  J.L. 
104. 

New  York.  —  Martine  v.  Willis.  2  E.  D. 
Smith  (N.  Y.)  524;  Snloman  v.  Holt,  3  E.  D. 
Smith  (N.  Y.)  139;  Wells  v.  Stewart,  3  Barb. 
(N.  Y.)  40;  Duncan  v.  Stanton,  30  Barb.  (N. 
Y.)  533;  Fort  v.  McCully,  59  Barb.  (N.  Y.)  87; 
Bradlev  v.  Angel,  3  N.  Y.  475;  Mvers  v.  Davis, 
22  N.  Y.  489;  Martin  v.  Kunzmuller,  37  N.  Y. 
306;  Crosbie  v.  Leary,  6  Bosw.  (N.  Y.)  312; 
Martin  v.  Kunzmuller,  to  Bosw.  (N.  Y.)  16, 
affirmed  37  N.  Y.  306;  Keen  v.  Lord,  2  Duer 
(N.  Y.)  78;  Hicks  v.  McGrorty.  2  Duer  (N. 
Y.)  295;  Fpulknor  v.  Swart.  Hun  CN.  Y.) 
261:  Rrown  v.  Coleman.  55  Hun  (N.  Y.)  501; 
Davidge  v.  M-'vo.  (Simm.  Ct.  Gen.  T.)  ?  N.  Y. 
Supp.  475  ;  Mead  v.  Gillett,  19  Wend.  (N.  Y.) 


397;  Newburger  v.  Manneck  Mfg.  Co.,  10  Daly 
(N.  Y.)  275;  Hegerman  v.  Hyslop,  Anth.  (i\. 
Y.)  197  ;  Chance  v.  Isaacs,  2  Edw.  (N.  Y.)  348; 
Barber  v.  Spencer,  11  Paige  (N.  Y.)  517  ;  Bris- 
ban  v.  Caines,  11  Johns.  (N.  Y.)  197. 

North  Carolina.  —  Harris  v.  Burwell,  65  N. 
Car.  584. 

Ohio.  —  Fuller  v.  Steiglitz,  27  Ohio  St.  355, 
22  Am.  Rep.  312;  Whims  v.  Grove,  1  Ohio  Cir. 
Dec.  59. 

South  Carolina.  —  Newman  v.  Crocker,  1  Bay 
(S.  Car.)  246;  Jervey  v.  Strauss,  11  Rich.  L. 
(S.  Car.)  376. 

Where  the  set-off  consisted  of  a  claim  which 
was  not  originally  a  cause  of  action,  but  was 
made  so  by  statute  after  the  assignment,  it  was 
held  that  the  defendant  might  set  it  up.  Taylor 
v.  New  York,  82  N.  Y.  10. 

2.  Defendant's  Claim  Acquired  with  Notice  of 
Assignor's  Insolvency. —  Kennedy  v.  New  Or- 
leans Sav.  Inst.,  36  La.  Ann.  1  ;  Smith  v.  Hill, 
8  Gray  (Mass.)  572;  Smith  v.  BrinkerhofF,  6 
N.  Y.  305  ;  Ogden  v.  Cowley,  2  Johns.  (N.  Y.) 
274;  Smith  v.  Brinckerhoff,  8  Barb.  (N.  Y.) 
519;  McClenahan  v.  Cotten,  83  N.  Car.  332; 
Richter  v.  Selin,  8  S.  &  R.  (Pa.)  425;  Finney 
v.  Bennett,  27  Gratt.  (Va.)  365. 

3.  When  Assigned  Claim  Must  Have  Been  Due. 
— ■  Mclver  v.  Wilson.  1  Cranch  (C.  C.)  423 ; 
Bradley  v.  Smith,  98  Mich.  449,  39  Am.  St. 
Rep.  565;  Koegel  v.  Michigan  Trust  Co.,  117 
Mich.  542 ;  Henderson  v.  Michigan  Trust  Co., 
123  Mich.  688;  Richards  v.  La  Tourette,  53 
Hun  (N.  Y.)  623;  Richards  v.  Union,  48  Hun 
(N.  Y.)  263.  But  see  Armstrong  v.  Warner,  49 
Ohio  St.  376. 

4.  Judgment  by  Defendant  for  Balance.  —  John- 
son v.  Collins,  1  Blackf.  (Ind.)  166;  Pabst 
Brewing  Co.  v.  Lueders.  107  Mich.  41  :  Kistv. 
Kathern,  3  Den.' (N.  Y.)  344;  Driggs  v.  Rock- 
well, 11  Wend.  (N.  Y.)  504.  See  Russell  v. 
Lithgow,  1  Bay  (S.  Car.)  437. 

5.  Assignor's  Removal  from  State  —  Talbot  v. 
Warfield,  3  J.  J.  Marsh.  (Ky.)  83  ;  Davis  v. 
Milburn,  3  Iowa  163. 

6.  Assignor's  Insolvency.  —  Wathen  v.  Cham- 
berlin.  8  Dana  (Kv.)  164. 

But  the  suretv  on  an  ndministmtnr's  official 
bond,  being  indebted  to  his  nnn'-inpl  hv  irom- 
issory  note,  on  which  a  judgment  at  I'w  has 
been  rendered  in  favor  of  an   nsci^npe,  may 
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AND  COUNTERCLAIM.         Requirement  of  Mutuality. 


Waiver  of  Right  of  Set-off.  —  The  defendant  may,  by  his  conduct  upon  receiv- 
ing notice  of  the  assignment,  waive  his  right  to  a  set-off  against  the  assignee.1 

(c)  Transferees  of  Negotiable  Instruments  —  aa.  Actions  Against  Transferees.  —  The 
assignee  of  negotiable  paper  may  set  it  off  against  any  claim  which  the  plain- 
tiff in  an  action  against  him  may  have  against  him.2  And  this  rule  applies  as 
well  to  an  instrument  indorsed  overdue  as  to  one  indorsed  before  due.3 

66.  Actions  by  Transferees — Transferees  Before  Maturity. —  Where  a  negotiable 
instrument  is  assigned  before  due  without  notice  of  fraud  or  other  matter  of 
defense,  the  assignee  takes  it  free  from  any  set-off.4 

Transferees  of  Overdue  Paper.  —  When,  however,  the  transferee  of  a  negotiable 
instrument  takes  it  when  overdue,  a  different  rule  prevails.  But  as  to  what 
the  rule  should  be  there  is  considerable  conflict  of  opinion. 

View  that  Transferee  Occupies  Position  of  Payee.  —  One  view  is  that  the  fact  that  the 
note  is  overdue  should  put  the  indorsee  on  his  inquiry,  and  any  set-off  may 
be  used  against  the  holder  which  could  be  allowed  against  the  payee.5 


come  into  equity  to  enjoin  the  judgment  and  to 
establish  an  equitable  set-oft"  against  it,  on  ac- 
count of  moneys  which  he  had  been  compelled 
to  pay  as  surety  since  its  rendition,  on  aver- 
ment and  proof  that  the  administrator  is  in- 
solvent, and  that  the  note  was  transferred  with 
intent  to  defraud  his  creditors.  Wood  v.  Steele, 
65  Ala.  436.  And  see  Colyer  v.  Craig,  11  B. 
Mon.  (Ky.)  73. 

1.  Waiver. —  Henry  v.  Brown,  19  Johns.  (N. 
Y.)  49 ;  Trow  v.  Braley,  56  Vt.  560.  See  also 
Gould  v.  Chase,  16  Johns.  (N.  Y.)  226;  Eels  v. 
Finch,  s  Johns.  (N.  Y.)  193;  Wiggin  v.  Dam- 
rell,  4  N.  H.  69;  Albee  v.  Little,  5  N.  H.  277. 

2.  Transferee's  Right  of  Set-off.  —  Lyon  v. 
Petty,  65  Cal.  322 ;  Hurd  v.  Earl,  4  Blackf. 
(Ind.)  184;  Johnson  v.  Comstock,  6  Hill  (N. 
Y.)  10;  Whitaker  v.  Turnbull,  18  N.  J.  L.  172; 
Farr  v.  Hemmingway,  3  Brev.  (S.  Car.)  549; 
Allen  v.  McNew,  8  Humph.  (Tenn.)  46. 

3.  Cook  v.  Mills,  5  Allen  (Mass.)  36.  But 
compare  Lyon  v.  Petty,  65  Cal.  322. 

4.  Set-off  Against  Transferee  Before  Maturity  -  - 
England.  —  O'Keefe  v.  Dunn,  6  Taunt.  305 ; 
Dunn  v.  O'Keeffe,  5  M.  &  S.  282  ;  Gill  v.  Cubit, 
3  B.  &  C.  466,  10  E.  C.  L.  154;  Goodman  v. 
Harvey,  4  Ad.  &  El.  870,  31  E.  C.  L.  212;  Fos- 
ter v.  Pearson,  1  C.  M.  &  R.  849  ;  Arbouin  v. 
Anderson,  1  Q.  B.  498,  41  E.  C.  L.  642. 

United  States.  —  Wheeler  v.  Hughes,  1  Dall. 
(Pa.)  23;  Drexler  v.  Smith,  30  Fed.  Rep.  754; 
Mandeville  v.  Union  Bank,  9  Cranch  (U.  S.)  9. 

Alabama.  —  Spence  v,  Whitaker,  3  Port. 
(Ala.)  297  ;  Manning  v.  Maroney,  87  Ala.  563, 
13  Am.  St.  Rep.  67. 

Massachusetts.  —  Pettee  v.  Prout,  3  Gray 
(Mass.)  502,  63  Am.  Dec.  778:  St.  Louis  Per- 
petual Ins.  Co.  v.  Homer,  9  Met.  (Mass.)  39; 
Fisher  v.  Leland,  4  Cush.  (Mass.)  456,  50  Am. 
Dec.  805. 

New  Hampshire.  —  Wiggin  v.  Damrell.  4  N. 
H.  69;  Leavitt  v.  Peabody,  62  N.  H.  185. 

New  York.  —  Hendricks  v.  Judnh,  1  Johns. 
(N.  Y.)  319;  Prior  v.  Jacocks,  1  Johns.  Cas. 
(N.  Y.)  169;  Sanford  v.  Mickles,  4  Johns.  (N. 
Y.)  224;  Richards  v.  Union,  48  Hun  (N.  Y.) 
263;  Smith  v.  Van  Loan,  16  Wend.  (N.  Y.) 
659. 

Tennessee.  —  Hooper  v.  Spicer,  2  Swan 
(Tenn.)  494. 

In  Vermont  it  was  held  under  the  statute  of 
1797  that  the  maker  of  a  promissory  note  had 


a  right  to  the  same  set-off  against  the  indorsee 
that  he  would  have  against  the  payee.  Martin 
v.  Trobridge,  1  Vt.  477.  But  that  statute  was 
repealed,  and  thereafter  it  was  held  that  the 
defendant  in  an  action  on  a  negotiable  promis- 
sory note,  which  was  sued  in  the  name  of  the 
indorsee,  could  not  plead  in  set-off  a  claim  in 
his  favor  against  the  payee  of  the  note,  notwith- 
standing it  appeared  that  the  indorsee  held  the 
note  in  trust  for  the  payees,  and  that  the  suit 
was  for  their  benefit  for  the  purpose  of  col- 
lection only.  Adams  v.  Bliss,  16  Vt.  39  ;  Phelps 
v.  Bulkeley,  20  Vt.  17;  Leavenworth  v.  Lapham, 
S  Vt.  204. 

The  Statute  of  New  Jersey  entitling  the  maker 
of  a  promissory  note  to  be  allowed  all  its  off- 
sets and  discounts  as  well  against  indorsees  as 
the  payee,  and  whether  indorsed  before  ma- 
turity or  not,  unless  made  payable  "  without 
defalcation  or  discount,"  leaves  a  note  contain- 
ing these  words  subject  to  be  governed  and 
regulated  by  the  same  rules  as  a  note  in  the 
ordinary  form  before  the  statute.  Youngs  v. 
Little,  15  N.  J.  L.  1. 

Note  Negotiable  at  a  Bank. —  If  a  note  is  made 
negotiable  at  a  bank,  the  bank  is  authorized  by 
the  maker  to  advance  on  his  credit  to  the  owner 
of  the  note  the  sum  expressed  on  its  face.  It 
would,  therefore,  be  a  fraud  upon  the  bank  to 
set  up  offsets  against  this  note,  in  consequence 
of  any  transactions  between  the  parties.  Man- 
deville v.  Union  Bank,  9  Cranch  (U.  S.)  9. 

5.  Set-off  Available  Against  Payee  Allowed 
Against  Transferee — Connecticut. — ■  Bigelow  v. 
Lawrence,  16  Conn.  207. 

Kansas.  —  Norton  v.  Foster,  12  Kan.  44. 
Maine. —  Shirley  v.  Todd.  9  Me.  83:  Barney 
v.  Norton,  11  Me.  350;  Robinson  v.  Perry,  73 
Me.    168;   Burnham  v.   Tucker,   18   Me.  179; 
Wood  v.  Warren,  19  Me.  23. 

Massachusetts.  —  Fisher  v.  Leland,  4  Cush. 
(Mass.)  456,  50  Am.  Dec.  805  ;  Stockbridge  v. 
Damon,  5  Pick.  (Mass.)  223  ;  Sargent  v.  South- 
gate,  5  Pick.  (Mass.)  312,  16  Am.  Dec.  409; 
Peabody  v.  Peters,  5  Pick.  (Mass.)  1  ;  Bray- 
nard  v.  Fisher.  6  Pick.  (Mass.)  355:  Ranger  v. 
Cary,  1  Met.  (Mass.)  369;  Ayer  v.  Hutchins,  4 
Mass.  371,  3  Am.  Dec.  232:  Armstrong  v. 
Chadwick,  127  Mass.  156. 

New  Hampshire.  —  McDuffie  v.  Dame,  11  N. 
H.  244. 

New  York.  —  Driggs  v.  Rockwell,  it  Wend. 
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SET-OFF,  RECOUPMENT,      Requirement  of  Mutuality. 


The  English  Eule,  however,  which  is  followed  in  man}'  of  the  United  States, 
is  that  the  indorsee  of  an  overdue  note  takes  it  subject  only  to  those  set-offs 
which  arise  out  of  the  note  transaction  itself.1 

Set-off  Limited  to  Claims  Due  at  Time  of  Transfer.  —  Only  such  claims  against  the 
indorser  can  be  allowed  against  the  indorsee  of  an  overdue  bill  as  were  due 
to  the  defendant  at  the  time  of  the  indorsement,  or,  rather,  when  he  received 
notice  of  the  transfer.2 

Defendant's  Right  to  Judgment  for  Balance.  ■ — ■  And  in  such  case  no  recovery  can  be 
had  against  him  of  any  excesses  above  the  amount  of  the  instrument  upon 
which  he  sues.3 

Effect  of  Want  of  Consideration  for  Transfer.  —  When  a  bill  or  note  is  obtained  by 
the  indorsee  without  valuable  consideration,  any  set-off  may  be  used  against 
it  in  his  hands  which  would  have  been  available  against  the  payee.4 

Claims  Against  Intermediate  Holders.  —  In  analogy  with  the  rule  that  equities  and 
defenses  in  favor  of  the  defendant  against  intermediate  parties  do  not  affect 
the  right  of  the  holder  of  overdue  paper,5  a  set-off  which  exists  against  an 
intermediate  assignee  cannot  be  set  up  against  the  holder.6 


(N.  Y.)  504;  Furman  v.  Haskin,  2  Cai.  (N. 
Y.)  369. 

North  Carolina.  —  Harrington  v.  Wilcox,  8 
Jones  L.  (53  N.  Car.)  349. 

Oregon.  —  McDonald  v.  Mackenzie,  24 
Oregon  573. 

South  Carolina.  —  Nixon  v.  English,  3  Mc- 
Cord  L.  (S.  Car.)  549. 

Tennessee.  —  Gatewood  v.  Denton,  3  Head 
(Tenn.)  380. 

Vermont.  —  Foot  v.  Ketchum,  15  Vt.  258,  40 
Am.  Dec.  678. 

1.  Set-off  Limited  to  Matters  Arising  Out  of 
Transaction  —  England.  —  Burrough  v.  Moss, 
10  B.  &  C.  558,  21  E.  C.  L.  128;  Sturtevant  v. 
Ford,  4  M.  &  G.  101,  43  E.  C.  L.  61  ;  Whitehead 
v.  Walker,  10  M.  &  W.  698. 

Connecticut.  —  Robinson  v.  Lyman,  10  Conn. 
30,  25  Am.  Dec.  52;  Fairchild  v.  Brown,  11 
Conn.  26;  Culver  v.  Parish,  21  Conn.  408; 
Goodrich  v.  Stanley,  23  Conn.  79  ;  Simpson  v. 
Hall,  47  Conn.  417. 

Iowa.  —  Shipman  v.  Robbins,  10  Iowa  208; 
Whittaker  v.  Kuhn,  52  Iowa  315. 

Maryland.  —  Eversole  v.  Maull,  50  Md.  95  ; 
Annan  v.  Houck,  4  Gill  (Md.)  325,  45  Am.  Dec. 
133. 

Missouri.  —  Gullett  v.  Hoy,  15  Mo.  399; 
Wheeler  v.  Barret,  20  Mo.  573  ;  Unseld  v. 
Stephenson,  33  Mo.  161  ;  Mattoon  v.  McDaniel, 
34  Mo.  138;  Arnot  v.  Woodburn,  35  Mo.  99; 
Haeussler  v.  Greene,  8  Mo.  App.  451  ;  Grier  v. 
Hinman,  9  Mo.  App.  213;  Cutler  v.  Cook,  77 
Mo.  388. 

Pennsylvania.  —  Hughes  v.  Large,  2  Pa.  St. 
103;  Clay  v.  Cottrell,  18  Pa.  St.  408;  Long  v. 
Rhawn,  75  Pa.  St.  128. 

Vermont.  —  Britton  v.  Bishop,  1 1  Vt.  70 ; 
Armstrong  v.  Noble,  55  Vt.  428;  Haley  v.  Cong- 
don,  56  Vt.  65. 

2.  Claim  Must  Be  Due  at  Time  of  Transfer  or 
Notice  of  Transfer  —  California.  —  Wood  v. 
Brush,  72  Cal.  224. 

Connecticut.  —  Robinson  v.  Lyman,  10  Conn. 
30,  25  Am.  Dec.  52. 

Indiana.  —  Goldthwait  v.  Bradford,  36  Ind. 
149;  Proctor  v.  Cole,  115  Ind.  15. 

Maine.  —  Robinson  v.  Perry,  73  Me.  168. 

Massachusetts.  —  Breen  v.  Seward,  1 1  Gray 


(Mass.)  118;  Baxter  v.  Little,  6  Met.  (Mass.) 
7,  39  Am.  Dec.  707. 

Mississippi.  —  Chambliss    v.    Matthews,  57 

Miss.  306. 

Ohio.  —  Follett  v.  Buyer,  4  Ohio  St.  586. 
Pennsylvania.  —  Rider  v.  Johnson,  20  Pa.  St. 
190. 

South  Carolina.  — ■  McAlpin  v.  Wingard,  2 
Rich.  L.  (S.  Car.)  547. 

Tennessee.  —  Gatewood  v.  Denton,  3  Head 
(Tenn.)  380. 

Virginia.  —  Davis  v.  Miller,  14  Gratt.  (Va.) 
9  ;  Ritchie  v.  Moore,  5  Munf.  (Va.)  388,  7  Am. 
Dec.  688. 

The  insolvency  of  the  principal  at  the  time 
he  assigned  a  note  held  by  him  against  the 
surety  does  not  entitle  the  latter  to  an  equity 
against  the  note  in  the  hands  of  the  assignee, 
he  not  having  paid  the  debt  for  which  he  was 
surety  until  after  he  had  notice  of  the  assign- 
ment.   Walker  v.  McKay,  2  Met.  (Ky.)  295. 

In  Baxter  v.  Little,  6  Met.  (Mass.)  7,  39  Am. 
Dec.  707,  it  was  held  that  the  defendant  would 
not  be  allowed  to  set  off  a  claim  acquired  after 
the  assignment,  even  though  he  acquired  it  be- 
fore he  had  notice  of  the  assignment.  But 
compare  Anderson  v.  Van  Alen,  12  Johns.  (N. 
Y.)  343- 

3.  Judgment  by  Defendant  for  Balance.  —  Nor- 
ton v.  Foster,  12  Kan.  44. 

4.  Set-off  Against  Transferee  Without  Considera- 
tion.—  Ryan  v.  Chew,  13  Iowa  589;  Bone  v. 
Tharp,  63  Iowa  223.  See  also  Hillhouse  v. 
Adams,  57  Conn.  152. 

Where  the  indorsee  of  a  promissory  note  has 
only  a  lien  upon  a  part  of  the  amount  as  col- 
lateral security  for  money  due  from  the  prom- 
isee, a  debt  due- from  the  promisee  to  the  maker 
of  the  note  may  be  set  off  against  the  residue 
upon  motion,  though  such  debt  consists  of  a 
judgment  recovered  in  another  court.  Moody 
v.  Towle,  5  Me.  415. 

5.  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  317. 

6.  Set-off  Available  Against  Intermediate  As- 
signee Not  Allowed  Against  Holder  —  Alabama. 
— Kennedy  v.  Manship,  1  Ala.  43  :  McKenzie  v. 
Hunt,  32  Ala.  494;  Bostick  v.  Scruggs.  50  Ala. 
10;  Goldthwaite  v.  National  Bank,  67  Ala.  549; 

532  Volume  XXV. 


Set-off. 


AND  COUNTERCLAIM.        Requirement  of  Mutuality. 


(3)  In  Actions  By  and  Against  Receivers.  —  The  general  principle  govern- 
ing set-off  against  receivers  seems  to  be  that  the  receiver  takes  the  property 
over  which  he  is  appointed  receiver  subject  to  any  set-offs  which  the  defendant 
might  have  set  up  against  the  original  owner.1 

(4)  In  Actions  By  and  Against  Trustees —  Actions  By  Trustees.  —  The  defend- 
ant in  an  action  by  a  trustee,  in  his  capacity  as  such,  has  the  same  rights,  as 
regards  set-off,  that  he  would  have  against  the  cestui  que  trust.'1  But  a  claim 
which  the  defendant  has  against  the  plaintiff  individually  cannot  be  set  off 
against  a  claim  due  to  him  as  trustee.3 

Actions  Against  Trustees.  —  Neither  can  a  claim  held  by  the  defendant  as  trus- 
tee be  set  off  against  his  individual  debt.4  But  he  may  set  off  a  claim  due  to 
him  individually  against  a  claim  due  by  him  as  trustee.5  The  trustee,  when 
called  upon  to  account  for  the  property  intrusted  to  him,  cannot  set  off  an 
independent  debt  due  to  him  from  the  cestui  que  trust  * 

(5)  In  Actions  By  and  Against  Executors  and  Administrators  —  Actions  Against 
Executors  and  Administrators.  — in  an  action  against  an  executor  or  administrator 
in  his  official  capacity,  the  defendant  may  set  off  all  claims  against  the  plaintiff 
which  his  testator  or  intestate  might  have  set  off  against  him.7  Therefore, 
the  claim  to  be  set  off  must  have  been  due  to  the  testator  or  intestate.8 


Brown  v.  Scott,  87  Ala.  453;  Stocking  v.  Toul- 
min,  3  Stew.  &  P.  (Ala.)  35. 

Illinois.  —  Favorite  v.  Lord,  35  111.  142. 

Mississippi-  —  Savage  v.  Laclede  Bank,  62 
Miss.  586. 

New  Hampshire.  —  Chandler  v.  Drew,  6  N. 
H.  469,  26  Am.  Dec.  704. 

South  Carolina.  —  Nixon  v.  English,  3  Mc- 
Cord  L.  (S.  Car.)  549;  Perry  v.  Mays,  2  Bailey 
L.  (S.  Car.)  354. 

Tennessee.  —  Hooper  v.  Spicer,  2  Swan 
(Tenn.)  494. 

But  in  Missouri  it  was  held  that  the  defendant 
might,  under  Wagner's  Statutes  1274,  §  2,  set  off 
any  claim  which  he  had  against  a  prior  holder. 
Munday  v.  Clements,  58  Mo.  577.  But  this  case 
was  overruled  in  part  in  Cutler  v.  Cook,  77  Mo. 
388,  and  the  defendant's  right  of  set-off  was 
limited  to  claims  connected  with  the  note  itself. 

In  Massachusetts  the  indorsee  of  a  promis- 
sory note  overdue  takes  it  subject  to  any  pay- 
ments made  to  any  prior  holder  and  to  any 
right  of  set-off  which  the  maker  had  against  it 
in  the  hands  of  any  prior  holder.  Bond  v. 
Fitzpatrick,  4  Gray  (Mass.)  89;  Baxter  v.  Lit- 
tle, 6  Met.  (Mass.)  10,  39  Am.  Dec.  707;  Sar- 
gent v.  Southgate,  5  Pick.  (Mass.)  312,  16  Am. 
Dec.  409. 

Under  the  Iozva  Code  (now  Code  1897,  § 
3461),  the  defendant  may,  in  an  action  by  the 
assignee  of  a  negotiable  note,  transferred  after 
it  was  due,  set  up  as  a  counterclaim  a  note  exe- 
cuted by  the  assignor  of  the  note  sued  on,  and 
assigned  to  the  defendant  before  he  had  notice 
of  the  transfer  of  his  note  to  the  plaintiff. 
Downing  v.  Gibson,  53  Iowa  517. 

1.  Sec  the  title  Receivers,  vol.  23,  p.  1094. 

2.  Right  of  Set-off  Against  Trustees  —  England. 
—  Bedford  v.  Brutton,  1  Bing.  N.  Cas.  399,  27 
E.  C.  L.  433  ;  Bottomley  v.  Brooke  and  Rudge  v. 
Birch,  cited  in  Winch  v.  Kelley,  1  T.  R.  621. 
See  also  Crosse  v.  Smith,  1  M.  &  S.  552. 

United  States.  —  Campbell  v.  Hamilton,  4 
Wash.  (U.  S.)  93. 

Indiana.  —  Forkner  v.  Dinwiddie,  3  Ind.  34  ; 
Jones  v.  Hawkins,  17  Ind.  550;  Waddle  v.  Har- 
beck,  33  Ind.  231. 


New  York.  —  Caines  v.  Brisban,  13  Johns. 
(N.  Y.)  9;  Hamilton  v.  Gunther,  32  Hun  (N. 
Y.)  22.  See  also  Ruggles  v.  Keeler,  3  Johns. 
(N.  Y.)  263,  3  Am.  Dec.  482.  But  see  Wheeler 
v.  Raymond,  5  Cow.  (N.  Y.)  231,  9  Cow.  (N.  Y.) 
295- 

Pennsylvania.  —  Krause  v.  Beitel,  3  Rawle 
(Pa.)  199,  23  Am.  Dec.  113.  See  also  Canby  v. 
Ridgway,  1  Binn.  (Pa.)  496. 

Tennessee.  —  Litterer  v.  Berry,  4  Lea  (Tenn.) 
193. 

3.  Vason  v.  Beall,  58  Ga.  500 ;  Daniel  v. 
Bush,  80  Ga.  218;  Flournoy  v.  Jeffersonville,  17 
Ind.  169,  79  Am.  Dec.  468 ;  Wolfe  v.  Bate,  9  B. 
Mon.  (Ky.)  208;  McPherson  v.  Ross,  1  Md. 
181  ;  Paige  v.  Stephens,  23  Mich.  357;  Falkland 
v.  St.  Nicholas  Nat.  Bank,  84  N.  Y.  145. 

4.  Trustee's  Right  of  Set-off.  —  Wolf  v.  Beales, 
6  S.  &  R.  (Pa.)  242,  9  Am.  Dec.  425. 

5.  Pendergast  v.  Greenfield,  40  Hun  (N.  Y.) 
494. 

6.  Tagg  v.  Bowman,  99  Pa.  St.  376;  Peters  v. 
Nashville  Sav.  Bank,  86  Tenn.  224. 

Set-off  Against  Trust  Funds. —  Where  money 
was  placed  by  a  corporation  in  the  hands  of  its 
general  manager,  as  trustee,  for  safekeeping 
and  to  be  disbursed  in  its  business,  such  trustee 
cannot  offset  a  debt  due  to  him  by  the  corpora- 
tion against  the  moneys  in  his  hands,  after  a 
voluntary  assignment  by  the  corporation  for 
the  benefit  of  creditors.  Detroit  First  Nat. 
Bank  v.  E.  T.  Barnum  Wire,  etc.,  Works,  58 
Mich.  124,  55  Am.  Rep.  660. 

7.  Executor's  or  Administrator's  Right  of  Set- 
off.—  Hale  v.  Brown,  n  Ala.  87;  Burke  v. 
Stillwell,  23  Ark.  294  ;  Percy  v.  Clary,  32  Md. 
245;  Bordman  v.  Smith,  4  Pick.  (Mass.)  212; 
Stickney  v.  Clement,  7  Gray  (Mass.)  170; 
Eyrich  v.  Capital  State  Bank,  67  Miss.  60 ; 
Bosler  v.  Exchange  Bank,  4  Pa.  St.  32,  45  Am. 
Dec.  665  ;  Cotton's  Estate,  6  Pa.  Dist.  205,  19 
Pa.  Co.  Ct.  313;  Nehbe  v.  Price,  2  Nott  &  M. 
(S.  Car.)  328. 

8.  Schofield  v.  Corbett,  1 1  Q.  B.  779,  63  E.  C. 
L.  779  ;  Watts  v.  Rees,  9  Exch.  696  ;  Lamberton 
v.  Freeman,  16  N.  H.  547;  Mead  v.  Merritt,  2 
Paige  (N.  Y.)  402. 
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Actions  By  Executors  or  Administrators.  —  In  an  action  by  an  executor  or  adminis- 
trator, in  his  capacity  as  such,  the  defendant  may  set  off  all  claims  which  he 
might  have  used  against  the  testator  or  intestate.1 

Demands  Which  May  Be  Set  Off.  — -  But  the  claim  must  have  existed  in  favor  of 
the  defendant  against  the  testator  or  intestate  in  his  lifetime,  and  not  merely 
have  accrued  against  his  estate  after  his  death.2  When  this  is  the  case,  the 
fact  that  the  testator  or  intestate  was  insolvent  will  not  deprive  the  defendant 
of  his  right  to  the  set-off.3  In  fact,  if,  after  a  suit  is  commenced  by  an 
executor  or  administrator,  the  estate  of  the  deceased  is  represented  as 
insolvent,  the  defendant  may,  by  the  application  of  the  equitable  principles 
discussed  later  on  in  this  title,*  set  off  a  demand  against  the  intestate  which 
falls  due  pending  the  suit,  though  not  due  and  payable  when  the  action  was 
commenced.5  But  a  demand  acquired  by  the  defendant  after  the  obligor's 
death  cannot  be  set  off.6 

Presentation  of  Claim.  —  It  is  not  necessary  for  the  defendant  to  present  his 
claim  to  the  personal  representative  and  have  it  refused  before  pleading  it  as 
a  set-off.7 


1.  Set-off  Against  Executors  and  Administrators 

—  Connecticut.  —  Hosmer  v.  Merriam,  i  Root 
(Conn.)  427. 

Georgia.  —  Ray  v.  Dennis,  5  Ga.  357. 

Indiana.  —  Schoonover  v.  Quick,  17  Ind.  196. 

Maine.  —  Morrison  v.  Jewell,  34  Me.  146. 

Massachusetts.  -■-  Knapp  v.  Lee,  3  Pick. 
(Mass.)  452;  Bordman  v.  Smith,  4  Pick.  (Mass.) 
212;  Adams  v.  Butts,  16  Pick.  (Mass.)  343; 
M'Donald  v.  Webster,  2  Mass.  499;  Jarvis  v. 
Rogers,  15  Mass.  389. 

New  Hampshire.  —  Mathewson  v.  Strafford 
Bank,  45  N.  H.  104. 

New  York.  —  Rawson  v.  Copland,  2  Sandf. 
Ch.  (N.  Y.)  251  ;  Conway  v.  Conway,  3  Sandf. 
(N.  Y.)  650. 

Ohio.  —  Granger  v.  Granger,  6  Ohio  35. 

Pennsylvania.  — ■  Vincent  v.  Watson,  40  Pa. 
St.  306;  Hicks  v.  National  Bank,  168  Pa.  St. 
638;  Steinmeyer  v.  Ewalt  St.  Bridge  Co.,  189 
Pa.  St.  145. 

South  Carolina.  —  Mayhew  V.  Flake,  2  Nott  & 
M.  (S.  Car.)  398;  Cunningham  v.  Baker,  2  Nott 
&  M.  (S.  Car.)  399. 

Tennessee.  —  Richardson  v.  Parker,  2  Swan 
(Tenn.)  529 ;  McGinnis  v.  Allen,  2  Swan 
(Tenn.)  645. 

Texas.  —  Smalley  v.  Trammel,  11  Tex.  10; 
Traders  Nat.  Bank  v.  Cresson,  75  Tex.  298. 

In  an  action  between  executors,  the  contracts 
of  their  testators  may  be  set  off.  Young  v. 
Hays,  2  Yeates  (Pa.)  217. 

In  Vermont,  the  right  of  set-off  as  provided 
in  Gen.  Stat.  Vt.,  c.  53,  §  17,  in  force  in  1871, 
was  held  to  apply  only  to  cases  where  the  ad- 
ministrator brought  suit  before  the  commission- 
ers appointed  to  adjust  claims  had  acted.  Ewing 
v.  Griswold,  43  Vt.  400. 

A  judgment  against  an  administrator  on  a 
debt  contracted  by  his  intestate  is  a  good  set- 
off, in  a  suit  instituted  by  him  on  a  note  payable 
to  himself  for  the  hire  of  a  chattel  belonging  to 
the  estate.    Crabtree  v.  Cliatt,  22  Ala.  181. 

Agreement  to  Allow  Set-off.  —  An  agreement 
by  executors  or  administrators  to  allow  a  set-off 
will  be  enforced  against  them.  Dickenson  v. 
McDermott.  13  Tex.  248.  See  also  Nims  v. 
Rood,  11  Vt.  06,  34  Am.  Dec.  669.  Where  an 
administrator  sells  land  subject  to  a  vendor's 
lien,  and  agrees  to  accept  the  outstanding  note 


of  his  intestate  as  a  set-off  to  the  price,  this 
set-off  must  be  allowed  in  a  suit  by  the, admin- 
istrator on  a  note  given  in  payment  for  the 
land.    McDaniel  v.  Hooks,  30  Ga.  981. 

2.  When  Claim  Must  Have  Matured  —  Dela- 
ware.—  Smith  v.  Edwards,  1  Houst.  (Del.)  427. 

Indiana.  —  Convery  v.  Langdon,  66  Ind.  311. 
Louisiana.  —  Mercer  v.  Lobit,  10  La.  Ann.  47. 
New  Hampshire.  —  Kimball   v.    Bellows,  13 
N.  H.  58. 

New  York.  —  Dale  v.  Cooke,  4  Johns.  Ch. 
(N.  Y.)  11  ;  Root  v.  Taylor,  20  Johns.  (N.  Y.) 
137;  Jordan  v.  National  Shoe,  etc.,  Bank,  12 
Hun  (N.  Y.)  512,  74  N.  Y.  467,  30  Am.  Rep. 
319;  Mercein  v.  Smith,  2  Hill  (N.  Y.)  210; 
Bradley  v.  Angel,  3  N.  Y.  475. 

Ohio.  —  Granger  v.  Granger,  6  Ohio  35. 
Pennsylvania.  —  Stuart    v.    Com.,    8  Watts 
(Pa.)    74;   Cramond  v.  U.   S.  Bank,   1  Binn. 
(Pa.)  64. 

Rhode  Island.  —  Irons  v.  Irons,  5  R.  I.  264. 
Tennessee.  —  Richardson  v.  Parker,  2  Swan 
(Tenn.)  529. 

Texas.  —  Mitchell  v.  Rucker,  22  Tex.  66. 
Wisconsin.  —  Armstrong  v.  Pratt,  2  Wis.  299. 
See  also  Sorrelle  v.  Sorrelle,  5  Ala.  245. 
Claim  for  Funeral  Expenses.  —  But  a  claim  for 
funeral  expenses  may  be  pleaded  as  a  set-off  in 
a  suit  brought  by  the  personal  representative 
for  a  debt   due   to   the   intestate.    Barbee  v. 
Green,  86  N.  Car.  158. 

3.  Effect  of  Insolvency  of  Estate.  —  Palmer 
v.  Steiner,  68  Ala.  400  ;  Walker  v.  Wigginton, 
50  Ala.  579;  Light  v.  Leininger,  8  Pa.  St.  403; 
Richardson  v.  Parker,  2  Swan  (Tenn.)  529. 

4.  See  infra,  this  section,  Set-off  in  Equity. 

5.  Bigelow  v.  Folger,  2  Met.  (Mass.)  255  ; 
Boyden  v.  Massachusetts  Mut.  L.  Ins.  Co.,  153 
Mass.  544 ;  Rawson  v.  Copland,  3  Barb.  Ch. 
(N.  Y.)  166.  criticised  in  Patterson  v.  Patter- 
son, 59  N.  Y.  581,  17  Am.  Rep.  384:  Bentley  v. 
Hollenback,  Wright  (Ohio)  168.  Contra. 
Whitehead  v.  Cade,  1  How.  (Miss.)  95  ;  Bosler 
v.  Exchange  Bank,  4  Pa.  St.  32,  45  Am.  Dec. 
665. 

6.  Dwight  v.  Carson,  2  La.  Ann.  459 ;  Hap- 
poldt  v.  Jones.  Harp.  L.  (S.  Car.)  109.  See  also 
Harding  v.  Shenard,  107  111.  264. 

7.  Presentation  of  Claim  Not  Necessary. —  Mor- 
rison v.  Jewell,  34  Me.  146;  Matheson  v.  Straf- 
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Demands  Against  Which  Set-off  Allowed.  —  Conversely  to  the  proposition  that  the 
set-off  muse  have  existed  against  the  testator  or  intestate  in  his  lifetime,  in 
order  to  enable  the  defendant  to  set  it  up,  the  claim  for  which  suit  is  brought 
must  have  been  due  to  the  testator  or  intestate  in  his  lifetime.1 

(6)  In  Actions  By  and  Against  Heirs  and  Distributees.  —  Heirs  and  dis- 
tributees cannot,  in  a  suit  by  the  administrator,  set  off  the  share  of  the  prop- 
erty to  which  they  will  be  entitled  on  final  settlement,3  unless  the  amount  has 
been  ascertained  and  ordered  to  be  paid.3  But  in  an  action  by  an  heir  for  his 
shire  decreed  to  be  paid  to  him  the  administrator  may  set  off  a  debt  due 
from  such  heir  to  the  ancestor's  estate.4 

(7)  In  Actions  By  and  Against  Husband,  Wife,  and  Husband  and  Wife  — 
(a)  Actions  Against  Husband.  —  In  an  action  against  the  husband  for  his  own 
debt,  he  is  not  allowed  to  set  off  a  debt  due  to  him  in  the  right  of  his  wife,5 
a  debt  which  remains  the  separate  property  of  his  wife,6  or  a  debt  due  to 
him  and  his  wife  jointly.7 

(b)  Actions  by  Husband.  — -  When,  as  at  common  law,  an  action  to  recover  a 
debt  contracted  by  a  married  woman  before  marriage  must  be  against  the 
husband  and  wife,  in  an  action  by  the  husband  alone  there  cannot  be  set  off 
a  debt  due  by  the  wife  before  marriage,8  unless  the  husband  has  made  the 
d^bt  his  own.9  Nor  will  the  requirement  of  mutuality  permit  a  set-off  of  a 
claim  for  damages  (the  statute  permitting  such  matter  to  be  set  off)  resulting 
from  the  tortious  act  of  the  plaintiff's  wife,  but  for  which  the  husband  is  not 
liable.10 

(c)  Actions  by  Husband  and  Wife  —  Actions  on  Wife's  Antenuptial  Contracts.  —  Since  a 
wife's  choses  in  action  do  not  become  the  property  of  her  husband  until  he 


ford  Bank,  45  N.  H.  104;  Smalley  v.  Trammel, 
ii  Tex.  10;  Mitchell  v.  Rucker,  22  Tex.  66. 

In  Jones  v.  Jones,  21  N.  H.  219,  it  was  held 
that  a  demand  against  an  intestate  not  exhibited 
to  the  administrator  within  two  years,  as  pro- 
vided by  Laws  N.  H.  1822,  338,  §  18,  could  not 
be  set  off  to  an  action  by  the  administrator. 

1.  Where  Plaintiff's  Claim  Must  Have  Been  Due 
—  United  States. — •  McKown  v.  Manhattan  L. 
Ins.  Co.,  91  Fed.  Rep.  352. 

Alabama.  —  Rapier  v.  Holland,  Minor  (Ala.) 
176. 

Arkansas.  —  Bizzell  v.  Stone,  12  Ark.  378. 

Georgia.  —  Mills  v.  Lumpkin,  1  Ga.  511,  44 
Am.  Dec.  677;  Crawford  v.  Beal,  Dudley  (Ga.) 
204.  But  see  Antony  v.  Miller,  Ga.  Dec.  (pt.  i.) 
30. 

Illinois.  —  Newhall  v.  Turney,  14  111.  338. 

Indiana.  —  Dayhuff  v.  Dayhuff,  27  Ind.  158; 
Harte  v.  Houchin,  50  Ind.  327  ;  Welborn  v. 
Coon,  57  Ind.  270. 

Iozva.  —  Cook  v.  Lovell,  11  Iowa  81. 

Kentucky.  —  Burton  v.  Chinn,  Hard.  (Ky.) 
260. 

New  Hampshire.  —  Colby  v.  Colby,  2  N.  H. 
419;  Shaw  v.  Gookin,  7  N.  H.  16. 

New  York.  —  Fry  v.  Evans,  8  Wend.  (N.  Y.) 
530;  Merritt  v.  Seaman,  6  N.  Y.  168,  6  Barb. 
(N.  Y.)  330;  Patterson  v.  Patterson,  59  N.  Y. 
574.  17  Am.  Rep.  384. 

Pennsylvania.  —  Wnlfersberger  v.  Bncher,  to 
S.  &  R.  (Pa.)  10;  Steel  v.  Steel,  12  Pa.  St.  64. 

Vermont. —  Aiken  v.  Bridgman,  37  Vt.  249. 

Virginia.  —  Brown  v.  Garland,  1  Wash.  (Va.) 
221. 

2.  S°t-off  by  Heirs  and  Distributees.  —  Guthrie 
v.  Guthrie,  17  Tex.  541  ;  Irving  v.  De  Kay,  10 
Paige  (N.  Y.)  319. 
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3.  Whaley  v.  Cape,  4  Mo.  233  ;  Irving  v. 
De  Kay,  10  Paige  (N.  Y.)  319. 

4.  Set-off  Against  Heirs.  —  Procter  v.  New- 
hall,  17  Mass.  81  ;  Brown  v.  Mattingly,  91  Ky. 
275.  See  also  Wilson  v.  Edmonds, '24  N.  H. 
517;  Galloney's  Appeal,  6  Pa.  St.  37;  Matter 
of  Bogart,  28  Hun  (N.  Y.)  466. 

5.  Husband's  Eight  to  Set  Off  Debt  Due  in  Eight 
of  Wife.—  Paynter  v.  Walker,  Bull.  N.  P.  179; 
Cook  v.  Dixon,  Bull.  N.  P.  179;  Ex  p.  Blagden, 
2  Rose  249. 

It  has  been  held  that  in  an  action  against  the 
husband,  he  cannot  set  off  a  judgment  recovered 
against  the  plaintiff  by  himself  and  wife  for 
slander  of  the  wife.  Sutton  v.  Mandeville,  1 
Cranch  (C.  C.)  2. 

6.  Husband's  Eight  to  Set  Off  Demand  Owned  by 
Wife.  —  McCarty  v.  Mewhinney,  8  Ind.  513; 
Dolph  v.  Rice,  21  Wis.  590.  See  also  Dickinson 
v.  Owen.  1 1  Cal.  71. 

7.  Husband's  Eight  to  Set  Off  Demand  Owned  by 
Himself  and  Wife  Jointly.  —  Glazebrook  v.  Rag- 
land,  8  Gratt.  (Va.)  332. 

8.  Wife's  Antenuptial  Debt  as  Set-off  Against 
Husband.  —  5  Rob.  Prac.  969 ;  2  Chit.  Contr. 
i  ?Ro.    See  also  Wood  v.  Akers,  2  Esp.  594. 

9.  It  mnv  be  stated  as  a  general  rule  that 
if  the  husband  has,  on  some  new  consideration, 
made  the  r'ebt  due  from  bis  wife  diun  sola  his 
own,  so  that  the  wife  would  not  be  a  necessary 
party  to  an  action  for  the  recovery  thereof,  it 
mav  be  set  off  in  an  action  bv  the  husband 
alone.  2  Chit.  Contr.  1280:  Wood  v.  Akers,  2 
Esp.  591.  See  also  Morris  v.  Booth,  8  Ala. 
907.  And  see  Mitchinson  v.  Hewson,  7  T.  R. 
3dd. 

10.  WiVs  Liability  for  Tort  as  Set-off  Against 
Husband. —  Yaught  v.  Wellborn,  16  Ala.  377. 
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has  reduced  them  to  possession,1  it  seems  that,  in  an  action  by  the  husband 
or  wife  for  a  debt  due  to  the  wife  before  marriage,  the  defendant  may  set  off 
a  debt  due  from  the  wife  when  single,  but  not  one  due  from  the  husband.2 

Actions  on  Wife's  Postnuptial  Contracts.  —  Where  the  action  is  to  recover  claims 
owned  by  the  wife,  there  can  be  no  set-off  of  claims  due  by  the  husband, 
although  he  is  nominally  a  party  plaintiff  with  his  wife.3  In  an  action  on  a 
note  made  payable  to  a  married  woman  after  coverture  the  right  to  set  off 
may  depend  on  whether  the  husband  treats  it  as  joint  property  or  as  several. 
If  he  chaoses  to  treat  it  as  several,  he  may  deal  with  it  as  his  own,  and  the 
consequence  of  his  so  treating  it  will  be  to  let  in  by  way  of  set-off  to  his  claim 
any  debts  due  from  him.4  As  a  result  of  such  election,  a  debt  due  from  the 
wife  before  marriage  cannot  be  set  off  against  his  claim.3  But  if,  on  the 
other  hand,  he  elects  to  treat  it  as  joint  property  of  himself  and  his  wife  in 
her  right,  debts  due  from  her  in  her  own  right  will  be  let  in.6  But  both  classes 
of  debts  cannot  be  set  off.  There  cannot,  where  the  wife  is  joined  with  the 
husband  in  an  action  on  a  promissory  note  made  to  her,  be  set  off  a  debt  due 
by  the  husband.7  Nor  can  there  at  common  law  be  set  off  a  debt  due  by  the 
husband  and  wife  jointly.8 

Actions  to  Recover  Debt  Due  to  Husband  and  Wife  Jointly.  —  In  an  action  by  husband 
and  wife  on  a  note  executed  by  the  defendant  to  them  as  joint  payees,  the 
defendant  cannot  set  off  a  debt  due  to  him  by  the  husband.9 

Actions  to  Recover  Demands  Due  to  Wife  in  Representative  Capacity.  —  The  husband's 
liability  cannot  be  set  off  against  the  claim  of  husband  and  wife  in  her  right 
as  executrix  or  administratrix.10 

(d)  Actions  Against  Husband  and  Wife.  —  And  where  the  husband  is  joined  as  a 
technical  party,  but  the  cause  of  action  is  only  against  the  separate  property 
of  the  wife,  debts  due  from  the  plaintiff  to  the  husband  cannot  be  set  off. 11 


1.  See  the  title  Husband  and  Wife,  vol.  15, 
p.  822. 

2.  Set-off  Against  Wife  of  Claim  Against  Hus- 
band.—  Tillett  v.  Com.,  9  B.  Mon.  (Ky.)  438. 

In  an  action  by  husband  and  wife  on  a  note 
to  the  wife  while  single,  there  cannot  be  set  off 
a  sale  of  goods  to  husband  and  wife  which  is 
the  husband's  separate  liability.  Smith  v.  John- 
son, 5  Harr.  (Del.)  40;  Green  v.  Carson,  4 
Met.  (Ky.)  76;  Glazebrook  v.  Ragland,  8  Gratt. 
(Va.)  332. 

3.  Whiting  v.  Beckwith,  31  Conn.  596; 
Mollan  v.  Griffith,  3  Paige  (N.  Y.)  402;  Hubby 
v.  Camplin,  22  Tex.  582.  See  also  Farrow  v. 
Farrow,  12  S.  Car.  168;  Alexander  v.  Meroney, 
30  S.  Car.  335. 

A  debt  due  to  a  decedent  from  the  husband 
cannot  be  set  off  in  Pennsylvania  in  an  action 
by  husband  and  wife  for  money  bequeathed  by 
the  decedent  to  the  wife  for  her  own  use,  which 
in  that  state  is  considered  as  for  her  separate 
use.  Jamison  v.  Brady,  6  S.  &  R.  (Pa.)  466,  9 
Am.  Dec.  460.  It  is  likewise  in  New  Hampshire. 
Pierce  v.  Dustin,  24  N.  H.  417. 

4.  See  Morris  v.  Booth,  8  Ala.  907. 

5.  Set-off  Against  Husband  of  Claim  Against 
Wife. —  Burrough  v.  Moss.  5  M.  &  R.  296,  10 
B.  &  C.  558,  21  E.  C.  L.  128.  See  also  Morris  v. 
Booth,  8  Ala.  907. 

6.  s  Rob.  Prac.  970. 

And  it  was  held  that,  in  an  action  brought 
by  the  original  obligee  of  a  bond  to  the  use  of 
a  feme  plaintiff  and  her  husband,  an  account 
might  be  set  off  for  medical  services  rendered 
to  the  wife  before  her  marriage.  Gary  v.  John- 
son, 72  N.  Car.  68. 


7.  Morris  v.  Booth,  8  Ala.  907. 

8.  Set-off  Against  Wife  of  Claim  Against  Hus- 
band and  Wife  Jointly.  —  Morris  v.  Booth,  8 
Ala.  907. 

9.  Set-off  Against  Husband  Only  in  Action  by 
Husband  and  Wife. — Bentz  v.  Bentz,  95  Pa.  St. 
216;  Wulschner  v.  Sells,  87  Ind.  71. 

In  New  York  in  1836.  although  husband  and 
wife  sued  jointly  on  the  covenant  with  them  in 
a  lease,  a  claim  against  the  husband  was  al- 
lowed as  a  set-off,  on  the  ground  that  he  had  a 
right  to  the  rent,  and  might  have  sued  therefor 
alone.  Ferguson  v.  Lothrop,  15  Wend.  (N.  ^ 
626. 

10.  Set-off  Against  Executrix  or  Administratrix 
of  Husband's  Liability.  —  Field  v.  Allen,  9  M.  & 
W.  694.  See  also  Warn  v.  Bickford,  7  Price 
550. 

11.  Set-off  in  Actions  Against  Separate  Property 
of  Wife. —  Carpenter  v.  Leonard,  5  Minn.  155. 
And   see    Musselman   v.    Galligher,    32  Iowa 

383. 

But  where  A,  an  unmarried  woman,  boarded 
with  B,  a  married  woman,  and  loaned  money 
to  her  to  assist  her  in  improving  her  separate 
estate,  and,  subsequently  marrying,  together 
with  her  husband  filed  a  bill  against  B  and  her 
husband  for  the  payment  of  a  note  given  by  B. 
praying  that  this  note  might  be  paid  out  of  her 
separate  estate,  it  was  held  that  a  judgment  of 
the  husband  of  B  against  the  complainants,  re- 
covered for  the  board  of  A.  might  be  set  off. 
Lane  v.  Fallen.  16  Md.  352. 

Where  a  suit  was  brought  against  a  hus- 
band and  wife  on  a  note  executed  by  the  wife 
while  sole,  it  was  held  that  the  husband  might 
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So  where  the  action  is  against  husband  and  wife  for  the  husband's  individual 
debt,  there  cannot  be  set  off  a  claim  of  the  wife  against  the  plaintiff.1 

(e)  Actions  by  Wife.  —  In  a  suit  by  a  wife  alone  to  enforce  a  demand  due  to 
her  as  her  separate  property  there  can,  of  course,  be  no  set-off  of  a  debt  due 
from  the  husband.2  If  the  husband  should  die  before  reducing  the  wife's 
choses  in  action  to  possession,  such  choses  remain  the  property  of  the  wife. 
Accordingly,  in  an  action  by  the  widow  upon  such  choses,  the  defendant 
cannot  set  off  a  debt  due  from  the  deceased  husband  of  the  plaintiff.3 

(8)  In  Actions  By  and  Against  Principal  and  Agent  —  (a)  On  Contracts  Made  on 
Behalf  of  Principal — aa.  Actions  by  Principal.  —  Where  a  person  deals  with  one 
who  he  knows  is  acting  as  a  mere  agent  in  the  transaction,  he  cannot,  in 
an  action  by  the  principal,  set  off  a  claim  due  to  him  by  the  agent  in  his  per- 
sonal capacity.4  And  it  does  not  matter  that  a  person  who  knows  that  he  is 
dealing  with  an  agent  does  not  know  whose  agent  he  is;  a  person  who  con- 
tracts with  an  agent,  knowing  him  to  be  only  an  agent,  but  not  knowing 
whose  agent  he  is,  cannot,  in  an  action  brought  by  the  principal,  avail  himself 
of  a  set-off  good  against  the  agent.5 

Actions  to  Recover  for  Goods  Sold  by  Factors.  —  Where,  therefore,  a  factor  sells 
goods  as  factor,  whether  he  discloses  the  name  of  his  principal  or  not,  the  pur- 
chaser cannot,  in  an  action  by  the  principal,  set  off  a  debt  due  to  him  from 
the  factor.6  And  this  is  so  although  it  is  clear  that  the  defendant  made  the 
purchase  bona  fide.1  A  fortiori,  such  set-off  will  not  be  allowed  if  there  are 
circumstances  showing  collusion  between  the  factor  and  buyer.8  In  the  case 
of  a  sale  of  goods  it  is  sufficient  if  notice  of  agency  is  given  to  the  purchaser 
before  delivery  and  acceptance  thereof.9  Even  though  a  person  buys  goods  of 
an  agent  believing  them  to  belong  to  the  agent,  he  cannot  set  off  a  debt  due  to 
him  from  the  agent  in  an  action  for  the  contract  price  unless  the  misappre- 
hension as  to  the  ownership  of  the  goods  was  induced  by  some  act  of  the 
principal,10  such,  for  example,  as  clothing  the  agent  with  possession  or  the 
indicia  of  ownership.11  It  may  be  stated  as  a  general  rule  that  if  the  buyer 
has  such  opportunities  of  knowing  that  the  seller  is  but  an  agent  as  to  put 
him,  the  buyer,  on  his  inquiry,  then  he  is  precluded  from  making  any  set-off 
against  the  agent  personally.12 

Actions  to  Recover  for  Goods  Sold  by  Brokers.  —  Because  of  these  considerations,  if 


set  off  one-half  the  amount  paid  by  him  on  a 
judgment  which  was  recovered  against  the  wife 
and  the  plaintiff  on  a  note  executed  by  them 
jointly.    Johnson  v.  King,  20  Ala.  270. 

1.  Set-off  by  Husband  of  Debt  Due  to  Wife.  — 
Ewing  v.  Coffman,  12  Lea  (Tenn.)  79. 

2.  Set-off  Against  Wife  of  Claim  Against  Hus- 
band. —  Parker  v.  Cochrane,  1 1  Colo.  363 ; 
Challiss  v.  Wylie,  35  Kan.  506;  Paine  v.  Hunt, 
40  Barb.  (N.  Y.)  75  ;  Ferguson  v.  Lothrop,  15 
Wend.  (N.  Y.)  625  ;  Naylee  v.  Ingersoll,  7  Pa. 
St.  185;  Fink  v.  Hake,  6  Watts  (Pa.)  131; 
May  v.  Boisseau,  12  Leigh  (Ya.)  512;  Per- 
kins v.  Clements,  1  Patt.  &  H.  (Va.)  141  ; 
Sloteman  v.  Thomas,  etc.,  Mfg.  Co.,  69  Wis. 
499- 

3.  Flory  v.  Becker,  2  Pa.  St.  470,  45  Am. 
Dec.  610. 

4.  Right  to  Set  Off  Claim  Against  Agent  in  Ac- 
tion by  Principal.  —  Wilson  v.  Codman,  3  Cranch 
(U.  S.)  193  ;  Reutchler  v.  Hucke,  3  111.  App.  144; 
Braden  v.  Louisiana  State  Ins.  Co.,  1  La.  220, 
20  Am.  Dec.  277  ;  Foster  v.  Hoyt,  2  Johns.  Cas. 
(N.  Y.)  327;  Dunn  v.  Wright,  51  Barb.  (N.  Y.) 
244;  Gordon  v.  Church,  2  Cai.  (N.  Y.)  299; 
Bliss  v.  Bliss,  7  Bosw.  (N.  Y.)  339;  Atkinson 
v.  Teasdale,  1  Bay  (S.  Car.)  299;  Godfrey  v. 
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Forrest,  1  Bay  (S.  Car.)  300.  See  the  title 
Agency,  vol.  1,  p.  1 1 68,  note  2.  , 

5.  Semenza  v.  Brinsley,  18  C.  B.  N.  S.  478, 
114  E.  C.  L.  478,  34  L.  J.  C.  PI.  161  ;  Miller  v. 
Lea,  35  Md.  396,  6  Am.  Rep.  417;  Ilsley  v. 
Merriam,  7  Cush.  (Mass.)  242,  4  Am.  Dec.  721  ; 
Bliss  v.  Bliss,  7  Bosw.  (N.  Y.)  339. 

6.  Right  to  Set  Off  Claim  Against  Factor  in  Ac- 
tion by  Principal.  —  Goode  v.  Jones,  Peake  N. 
P.  (ed.  1795)  177;  Baring  v.  Corrie,  2  B.  & 
Aid.  137;  Fish  v.  Kempton,  7  C.  B.  687,  62  E. 
C.  L.  687,  18  L.  J.  C.  PI.  206;  Dresser  v.  Nor- 
wood, 17  C.  B.  N.  S.  466,  112  E.  C.  L.  466; 
Turner  v.  Thomas,  L.  R.  6  C.  P.  610. 

7.  Fish  v.  Kempton,  7  C.  B.  687,  62  E.  C.  L. 
687. 

8.  Eastcott  v.  Milward,  cited  in  George  v. 
Clagett,  7  T.  R.  357b. 

9.  McLachlin  v.  Brett,  105  N.  Y.  391. 

10.  Rrown  v.  Morris,  83  N.  Car.  251.  See.  to 
the  same  effect,  Stewart  V.  Woodward,  50  Vt. 
78,  28  Am.  Rep.  488. 

11.  Bernshouse  v.  Abbott,  45  N.  J.  L.  531,  46 
Am.  Rep.  789.  See  the  title  Agency,  vol.  I, 
p.  1  1 70,  notes  1  and  2. 

12.  Baring  v.  Corrie.  2  B.  &•  Aid.  137:  Browne 
v.  Robinson,  2  Cai.  Cas.  (N.  Y.)  341. 
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a  broker  sells  goods  in  his  own  name  the  purchaser  cannot,  except  under 
extraordinary  circumstances,  set  off  the  broker's  debt  in  a  suit  on  the 
contract  by  the  undisclosed  principal.1 

bb.  Actions  Against  Principal.  —  As  a  person  dealing  with  one  as  agent  can- 
not set  off  claims  against  such  agent  in  a  suit  by  the  principal,  so,  on  the 
oth^r  hand,  where  the  principal  is  sued  by  such  person,  he  cannot  avail 
himself  of  a  claim  by  the  plaintiff  to  the  agent  who  transacted  the  business.2 

cc.  Actions  by  Agent.  —  Even  though  suit  is  brought  by  a  factor,  instead 
of  the  principal,  for  the  price  of  goods  ostensibly  sold  by  him  as  agent,  the 
purchaser,  if  he  has  a  set-off  against  the  principal,  may  generally  employ  it  in 
such  suit  with  the  same  effect  as  if  it  were  brought  by  the  piincipal.3  Thus, 
if  a  sale  of  goods  is  made  by  an  auctioneer  who  sues  for  the  price  of  goods 
sold  by  him  as  such,  the  defendant  may  set  off  a  debt  due  to  him  from  the 
principal  vendor.4  It  may  be  stated  as  a  general  rule  that  an  agent,  if  he 
sues  in  his  own  name  for  a  claim  due  to  the  principal,  sues  as  trustee  for  the 
principal,  and  is  therefore  subjected  to  those  set-offs  that  apply  against  the 
principal.5    But  a  debt  due  from  him  personally  cannot  be  set  off.6 

Where  Agent  Has  Interest  in  Suit.  —  But  where  the  agent  Conducting  the 
dealings  is  not  merely  the  representative  of  the  principal,  but  has  acquired 
some  interest,  or  lien,  or  other  claim  in  virtue  of  his  agency,  he  is  entitled  to 
protection  to  the  extent  thereof  against  both  the  principal  and  the  other  con- 
tracting party.  Thus,  for  example,  a  factor,  or  other  agent,  has  a  lien  for  his 
commissions  and  advances  upon  the  goods  intrusted  to  him  for  sale,  and  when 
he  has  sold  the  goods,  this  lien  will  attach  upon  the  price  in  the  hands  of  the 
purchaser.  In  such  case  the  purchaser  cannot  set  off  against  the  principal  so 
as  to  defeat  the  agent's  claim.7  But  the  rule  is  otherwise  where  the  purchaser 
had  no  notice  of  the  agent's  claim,  and  made  the  purchase  in  reference  to  his 
claim  against  the  principal;  to  entitle  the  factor,  or  other  agent,  in  such  case 
to  this  privilege,  he  must  give  notice  of  his  claim  to  the  purchaser  before  the 
right  of  set-off  attaches.8 

When  Agent  Owns  Demand  in  Suit.  —  Where  a  person  who,  as  agent  for  another, 
has  had  dealings  with  the  defendant,  sues  for  a  claim  due  to  him  in  his 
own  right  and  not  as  the  representative  of  a  principal,  the  defendant  cannot 
set  off  his  claims  against  the  principal.9  And  where  such  person  is  himself 
sued  for  a  claim  against  him  in  his  own  person,  he  cannot  set  off  a  debt  due 
to  his  principal.10 

(b)  On  Contracts  Made  Without  Disclosing  Principal  —  aa.  In  General. — After  having 

stated  the  application  of  the  rule  of  mutuality  respecting  set-off  where  a  per- 
son has  dealt  with  an  agent  as  such,  the  right  of  set-olf  where  a  person  has 


1.  Eight  to  Set  Off  Claim  Against  Broker  in  Ac- 
tion by  Principal. —  De  Bouchout  v.  Goldsmid, 
5  Ves.  Jr.  211  ;  Boyson  v.  Coles,  6  M.  &  S.  14; 
Saladin  v.  Mitchell,  45  111.  79  ;  Dunn  v.  Wright, 
51  Barb.  (N.  Y.)  244.  See  Moore  v.  Clement- 
son,  2  Campb.  22  ;  Graham  v.  Duckwall,  8  Bush 
(Ky.)  12.  For  an  excellent  presentation  of  the 
distinction  between  a  factor  and  a  broker,  see 
Baring  v.  Corrie,  2  B.  &  Aid.  137. 

2.  Thus,  the  maker  of  a  note  who  put  it  into 
the  hands  of  a  broker  for  sale  or  advances,  when 
sued  by  one  who  has  advanced  money  upon  it, 
cannot  set  off  a  debt  due  from  the  plaintiff  to 
the  broker.  Carmon  v.  Garrison,  13  Pa.  St. 
158. 

3.  Right  to  Set  Off  Claim  Against  Principal  in 
Action  by  Agent.  —  Atkyns  v.  Amber,  2  Esp. 
493  ;  Coppin  v.  Walker,  7  Taunt.  237  ;  Leeds  v. 
Marine  Ins.  Co.,  6  Wheat.  (U.  S.)  565.  See  the 
title  Agency,  vol.  1,  p.  1167,  note  3. 
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4.  Jarvis  v.  Chappie,  2  Chit.  387,  18  E.  C.  L. 
373- 

5.  Coppin  v.  Walker,  7  Taunt.  237  ;  Coppin 
v.  Craig,  7  Taunt.  243  ;  Stewart  v.  Aberdein,  4 
M.  &  W.  218. 

6.  Hurlbert  v.  Pacific  Ins.  Co.,  2  Sumn.  (U. 
S.)  471. 

7.  Agent  Having  Lien  for  Commissions,  Etc.  — 

Drinkwater  v.  Goodwin,  1  Cowp.  256  ;  Hudson  v. 
Granger,  5  B.  &•  Aid.  27,  7  E.  C.  L.  10;  Young 
v.  Thurber,  91  N.  Y.  388. 

8.  Drinkwater  v.  Goodwin,  1  Cowp.  251  ; 
Coppin  v.  Walker,  7  Taunt.  237 ;  Coppin  v. 
Craig,  7  Taunt.  243  ;  Atkyns  v.  Amber,  2  Esp. 
493- 

9.  Demand  Owned  by  Agent.  —  Miller  v. 
Mickel,  9  Colo.  331  ;  Granger  v.  Hathaway,  17 
Mich.  500. 

10.  Wood  v.  Davis,  (N.  Y.  Super.  Ct.  Spec. 
T.)  15  N.  Y.  Supp.  554- 
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dealt  with  an  agent  supposing  him  to  be  the  sole  principal  may  be  considered. 
In  general,  if  the  agent  is  the  supposed  principal,  the  person  dealing  with 
him  has  a  right  to  consider  him,  to  all  intents  and  purposes,  the  principal, 
and  is  entitled  to  the  same  right  of  set-off  as  if  the  agent  were  the  true  and 
only  principal.1  And  it  is  immaterial  whether  the  suit  be  brought  in  the 
name  of  the  principal  or  of  the  factor  or  agent.2 

66.  Actions  by  Principal.  —  Where  a  factor  dealing  for  a  principal  con- 
ceals that  fact  and  sells  and  delivers  goods  in  his  own  name,  it  is  now  a  well- 
established  rule  that,  though  the  real  principal  may  bring  an  action  upon  such 
contract  against  the  purchaser,  the  latter  may  set  off  any  claim  he  may  have 
against  the  factor,  in  answer  to  the  demand  of  the  principal.3  This  rule  is  to 
prevent  the  hardship  under  which  a  purchaser  would  labor  if,  after  being 
induced  by  peculiar  considerations,  such,  for  instance,  as  the  consciousness  of 
possessing  a  set-off,  to  deal  with  one  man,  he  could  be  turned  over  and  made 
liable  to  another  to  whom  those  considerations  would  not  apply,  and  with 
whom  he  would  not,  perhaps,  willingly  have  contracted.  As  may  be  seen 
from  what  has  been  above  stated,  this  right  of  set-off  has  been  restricted  to 
those  cases  where  this  reason  will  apply.  It  has  been  enunciated  as  a  general 
rule  by  good  authority  that,  in  order  to  entitle  the  defendant  to  the  benefits 
of  the  above  rule,  the  defendant's  plea,  if  special,  must  show  that  the  contract 
was  made  by  a  person  whom  the  plaintiff  had  intrusted  with  the  possession 
of  the  goods;  that  that  person  sold  them  as  his  own  goods  in  his  own  name 
as  principal,  with  the  authority  of  the  plaintiff;  that  the  defendant  dealt  with 
him  as  and  believed  him  to  be  the  principal  in  the  transaction,  and  that 
before  the  defendant  was  undeceived  in  that  respect  the  set-off  accrued.4 

Sufficiency  of  Agent's  Authority  to  Contract  in  His  Own  Name.  —  In  explanation  of  the 
statement  that  the  agent  must  have  made  the  sale  in  his  own  name  with  the 
authority  of  the  plaintiff,  it  may  be  said  that  constructive  authority  is  suffi- 
cient; if  the  goods  are  intrusted  to  a  factor  who  has  by  custom  an  implied 
authority  to  sell  in  his  own  name,  the  right  to  set  off  is  not  affected  by  the 
fact  that  the  factor,  in  selling  in  his  own  name  without  disclosing  the  agency, 
is  acting  in  contravention  of  the  express  directions  of  his  principal.5 

cc  Actions  Against  Principal.  —  Where  an  undisclosed  principal  in  a  cer- 
tain transaction  is  sued  on  another  matter  by  a  person  who  has  dealt  with 
the  agent  as  principal,  the  defendant  probably  cannot  set  off  a  claim  arising 
out  of  such  dealings.6 

dd.  Actions  Against  Agent.  —  Where  an  agent  does  not  disclose  his  agency 

1.  See  the  title  Agency,  vol.  I,  p.  1170,  Cush.  (Mass.)  371;  Lime  Rock  Bank  f.  Plimp- 
note  2.  ton,  17  Pick.  (Mass.)  159,  28  Am.  Dec.  286. 

2.  Story  on  Agency  (9th  ed.),  §§  404,  419,  Missouri.  —  Greene  v.  Chickering,  10  Mo. 
444.  109. 

3.  Right  to  Set  Off  Claim  Against  Factor  in  Ac-  New  York. — -Pratt  v.  Collins,  20  Hun  (N. 
tion  by  Undisclosed  Principal  —  England.  —  Ra-  Y.)  126;  Hogan  v.  Shorb,  24  Wend.  (N.  Y.) 
bone  v.  Williams,  7  T.  R.  356,  note;  George  v.  458;  Bannerman  v.  Quackenbush,  11  Daly  (N. 
Clagett,  7  T.  R.  355,  Peake  Add.  Cas.  131,  2  Y.)  529. 

Smith  Lead.  Cas.  (8th  ed.)  118;  Carr  v.  Hinch-  Pennsylvania. —  Frame  V.  William  Penn  Coal 

liff,  4  B.  &  C.  551,  10  E.  C.  L.  408;  Blackburn  Co.,  97  Pa.  St.  309. 

v.  Scholes,  2  Campb.  343;  Pigeon  v.  Osborn,  South  Carolina.  —  Conyers  v.  Magrath,  4  Mc- 

12  Ad.  &  El.  715,  40  E.  C.  L.  166;  Taylor  v.  Cord  L.  (S.  Car.)  392. 

Kymer,  3  B.  &  Ad.  334,  23  E.  C.  L.  86  ;  Bastable  4.  Isberg  v.  Bowden,  8  Exch.  859  ;  Semenza 

v.  Poole,  s  Tyrw.  m;   Purchell  v.  Salter,  9  v.  Brinsley,  18  C.  B.  N.  S.  467,  114  E.  C.  L. 

Dowl.  520,  1  Q.  B.  197,  41  E.  C.  L.  501  ;  Dresser  467,  34  L.  J.  C.  PI.  161  ;  Borries  v.  Imperial 

v.  Norwood,  14  C.  B.  N.  S.  574,  108  E.  C.  L.  Ottoman  Bank,  L.  R.  9  C  P.  38,  43  L.  T.  C.  PI. 

574;  Ex  p.  Dixon,  4  Ch.  D.  133;  Borries  v.  Im-  3,  7  Moak  138. 

perial  Ottoman  Bank,  L.  R.  9  C.  P.  38,  7  Moak  5.  Effect  of  Express  Agreement  by  Agent  Not 

138;  Oulds  v.  Harrison,  10  Exch.  572.  to  Sell  in  His  Own  Name.  —  Ex  p.  Dixon,  4  Ch. 

Alabama.  —  Gardner  v.  Allen,  6  Ala.  187,  41  D.  133,  46  L.  J.  Bankr.  20,  35  L.  T.  N.  S.  644; 

Am.  Dec.  45.  Borries  v.  Imperial  Ottoman  Bank,  L.  R.  9  C. 

Georgia.  —  Ruan  v.  Gunn,  77  Ga.  53.  P.  38. 

Illinois.  —  Stinson  v.  Gould,  74  111.  80.  6.  Undisclosed  Principal's  Right  of  Set-off.  — 

Massachusetts.  —  Huntington    v.     Knox,     7  Talcott  v.  Smith,  142  Mass.  542. 
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and  thereby  becomes  liable  on  a  contract  made  for  the  benefit  of  a  third 
person,  he  cannot,  in  a  suit  on  such  liability,  set  off  a  debt  due  by  the  plain- 
tiff to  the  undisclosed  principal.1  But  it  has  been  said  by  good  authority 
that,  as  a  result  of  his  liability,  he  has  the  right  to  set  off,  in  such  action, 
his  own  claim  against  the  plaintiff's.3  It  has  been  said  that  if  a  factor  is 
employed  to  sell  goods  and  he  sells  them  in  his  own  name,  not  disclosing  the 
fact  of  the  agency,  he  may  set  off  the  price  of  the  goods  against  a  debt  per- 
sonally due  from  himself  to  the  purchaser,  at  least  if  the  principal  does  not 
interpose  against  it.3 

(9)  In  Actions  Between  Principal  and  Agent.  —  It  has  been  held  that  there 
is  nothing  in  the  doctrine  of  agency  which  forbids  an  attorney,  when  sued  for 
money  collected  by  him  for  the  plaintiff,  to  set  off  a  note  held  by  him, 
executed  by  the  plaintiff.4 

(10)  In  Actions  Against  Principals,  Principal  and  Sureties,  and  Sureties  —  (a) 
Actions  Against  Principal  and  Sureties  —  Principals'  Right  of  Set-off.  —  While  it  is  a  rule, 
under  the  requirement  that  a  set-off  must  be  between  all  the  parties  to  the  action, 
that  a  matter  can  be  set  off  only  when  it  is  due  to  all  the  defendants,  yet, 
when  there  are  several  defendants,  one  or  more  of  them  being  the  principal 
debtors  and  the  rest  merely  sureties,  this  does  not  prevent  a  debt  due  to 
those  of  the  defendants  only  who  are  principals  from  being  set  off  against  the 
plaintiff's  demand  against  the  principals  and  sureties  together.  Though  the 
right  has  been  denied,5  that  this  may  be  done  is  clearly  established  by 
the  weight  of  authority  and  principle.0 

Right  of  Defendants  to  Judgment  for  Balance.  —  Where,  in  an  action  against  princi- 
pal and  surety,  the  principal's  claim  is  allowed  to  be  set  off,  it  seems  that  if 
the  set-off  exceeds  the  plaintiff's  claim,  judgment  should  be  rendered  in  favor 
of  the  defendant  only  by  whom  it  was  pleaded ;  it  has  been  held  to  be  error  to 
render  judgment  for  any  amount  against  the  plaintiff  in  favor  of  the  principal 
and  his  surety  jointly.7 

Surety's  Right  of  Set-off.  —  A  cause  of  action  in  favor  of  the  surety  alone 
cannot  be  set  off  in  an  action  against  a  principal  and  surety.8 

(b)  Actions  by  Principal.  —  The  principle  upon  which  such  a  set-off  is  allowed 

1.  By    Agent    for    Undisclosed   Principal.  — 

Forney  v.  Shipp,  4  Jones  L.  (49  N.  Car.)  527. 

2.  Story  on  Agency  (9th  ed.),  §  411. 

3.  Evans  on  Principal  and  Agent  (Ewell's 
ed.)  91,  citing  Lee  v.  Bullen,  8  El.  &  Bl.  692, 
note,  92  E.  C.  L.  692,  note,  27  L.  J.  Q.  B.  161  ; 
Story  on  Agency  (9th  ed.),  §  411,  citing  Morris 
v.  Cleasby,  1  M.  &  S.  576.  See  Young  v.  White, 
7  Beav.  506. 

4.  Noble  v.  Leary,  37  Ind.  186. 

5.  Set-off  by  Principal  in  Action  Against  Princi- 
pal and  Sureties.  —  Woodruff  v.  State,  7  Ark. 
333  ;  Peine  v.  Lewis,  64  Miss.  96.  See  Dart  v. 
Sherwood,  7  Wis.  523,  76  Am.  Dec.  228. 

In  Massachusetts  the  remedy  for  one  of  sev- 
eral defendants  who  has  a  demand  against  the 
plaintiff  is,  under  Rev.  Stat.,  c.  90,  §  50  (Rev. 
Laws  Mass.  1902,  c.  170,  §  2),  by  cross-action 
and  set-off  of  judgments,  by  allowance  of  the 
court.    Warren  v.  Wells,  1  Met.  (Mass.)  80. 

6.  England.  —  Ex  p.  Hanson,  12  Ves.  Jr.  346, 
18  Ves.  Jr.  232. 

Georgia.  —  Harrison  v.  Henderson,  4  Ga.  198. 

Illinois.  —  Waterman  v.  Clark,  76  111.  428; 
Himrod  v.  Baugh,  85  111.  435  ;  Engs  v.  Matson, 
11  111.  App.  639;  Hayes  v.  Cooper,  14  111.  App. 
490. 

Iozva.  —  Reeves  v.  Chambers,  67  Iowa  81. 
Maryland.  —  Spencer   v.   Almoney,    56  Md. 
551- 

540  Volume 


Michigan.  —  Robbins    v.    Brooks,    42  Mich. 

62. 

Nebraska. —  Raymond  v.  Green,  12  Neb.  215, 
41  Am.  Rep.  763. 

New  Hampshire.  —  Woods  v.  Carlisle,  6  N. 
H.  27 ;  Mahurin  v.  Pearson,  8  N.  H.  539 ; 
Boardman  v.  Cushing,  12  N.  H.  119;  Concord 
V.  Pillsbury.  33  N.  H.  310. 

New  York.  —  Springer  v.  Dwyer,  50  N.  Y. 
19  ;  Bathgate  v.  Haskin.  59  N.  Y.  533 ;  Newell 
v.  Salmons,  22  Barb.  (N.  Y.)  647. 

Ohio.  — ■  Wagner  v.  Stocking,  22  Ohio  St. 
•  297. 

Tennessee.  —  Guggenheim  v.  Rosenfeld,  9 
Baxt.  (Tenn.)  533. 

Vermont.  —  Downer  v.  Dana,  17  Vt.  518; 
Brundridge  v.   Whitecomb,    1    D.  Chip.  (Vt.) 

180. 

Virginia.  —  Wartman  v.  Yost,  22  Gratt.  (Va.) 
595- 

In  Indiana  the  rule  as  stated  in  the  text  is, 
in  substance,  declared  by  statute.  Code  (1852), 
§  58  (Horner's  Stat.  Ind.  1901,  §  349).  See 
Larrimore  v.  Heron.  16  Ind.  350;  Harris  v. 
Rivers.  53  Ind.  216  ;  Slayback  v.  Jones,  9  Ind. 
470;  Sefton  v.  Hargett,  113  Ind.  592. 

7.  Judgment  for  Balance  When  Principal  Only 
Pleads  Set-off. —  Gilliam  v.  Coon,  10  111.  App.  43. 

8.  Set-off  by  Surety  in  Action  Against  Principal 
and   Surety. —  Corbett  v.  Hughes.  75  Iowa  281. 
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is  said  to  apply  equally  where  one  is  sued  for  an  individual  debt  and  claims  a 
set-off  of  a  demand  held  against  the  plaintiff  for  which  a  third  person,  not 
a  party  to  the  suit,  is  surety.1 

(o)  Actions  Against  Sureties.  —  There  is  a  conflict  of  opinion  as  to  whether  a 
defendant  who  is  sued  alone  on  a  joint  and  several  obligation  can  set  off  a 
demand  due  from  the  plaintiff  to  a  person  who  is  not  a  party  to  the  suit,  but 
who  stands  in  the  relation  of  principal  to  the  defendant  as  surety.  On  the 
ground  that  the  principal  is  interested  in  the  claim  to  as  great  an  extent  as,  and 
possibly  to  a  greater  extent  than,  the  defendant,  so  that  it  cannot  be  disposed 
of  without  bringing  him  before  the  court,  in  order  that  his  rights,  as  well  as 
those  of  the  defendant,  may  be  protected,  it  has  been  held  that  the  set-off 
cannot  be  allowed.8  But  a  contrary  view  has  been  taken,  and  it  has  been 
held  that  a  person  who  is  sued  on  his  obligation  as  surety  is  entitled  to  set  off 
any  claim  of  the  principal  against  the  creditor  which  would  have  been 
available  to  his  principal  had  the  action  been  against  him.3 

Surety's  Equitable  Right  of  Set-off.  —  And  even  in  those  jurisdictions  where  the 
surety's  general  right,  when  sued  alone,  to  set  off  his  principal's  claim  against 
the  creditor  is  denied,  such  set-off  will,  in  certain  cases,  be  allowed  in  equity; 
where  the  principal  has  a  valid  claim  against  the  creditor  and  is  insolvent,  the 
surety  will  not  be  compelled  to  pay  the  claim  and  seek  a  doubtful  remedy 
against  his  insolvent  principal,  but  on  being  sued  on  his  contract  will  be 
allowed  in  equity  to  prove  the  insolvency  of  his  principal  and  set  off  the 
claim  against  the  creditor.4  But  this  set-off  is  only  for  the  protection  of  the 
defendant,  and  is  allowed  only  for  the  purpose  of  reducing  the  plaintiff's 
claim.5 

Assignment  of  Principal's  Demand  to  Surety.  —  Of  course,  if  the  debt  sought  to  be 
set  off  by  a  surety  who  is  sued  alone  on  his  liability  has  been  properly  assigned 
by  the  principal  to  the  defendant  before  the  commencement  of  the  action,  it 
will  be  allowed  in  set-off.6  This  is  not  a  debt  due  to  the  principal,  but  is  due  to 
the  defendant  himself,  and  one  who  is  sued  on  his  obligation  as  surety  may, 
of  course,  set  off  a  debt  due  to  himself  by  the  creditor  in  reduction  of  the  prin- 
cipal indebtedness.7  It  has  even  been  held  sufficient  to  authorize  this  set-off 
that  the  plea  of  set-off  alleged  that  it  was  with  the  concurrence  and  assent  of 
the  principal,  and  the  note  which  constituted  the  set-off  was,  in  the  plea, 
offered  to  be  produced  in  court.8  But  it  is  probable  that  such  concurrence 
and  assent  may  be  evidenced  in  such  manner  as  to  bind  the  principal.9 

1.  Claims  Against  Plaintiff  as  Principal  and  bond,  might  plead  by  way  of  set-off  an  indebted- 
Another  as  Surety. — Ex  p.  Hanson,  18  Ves.  ness  of  the  relator  to  the  guardian.  Myers  v. 
Jr.  232;  Hoffman  v.  Zollinger,  39  lnd.  461;  State,  45  Ind.  160. 

Abshire  v.  Corey,  113  Ind.  484;  Andrews  v.  But  a  surety  cannot,  of  course,  set  off  a  de- 

Varrell,  46  N.  H.  17.  mand  which  his  principal  would  not  be  entitled 

2.  Set-off  by  Surety  of  Claim  Due  to  Principal  Not  to  set  off.  Gentry  v.  Jones,  6  J.  J.  Marsh. 
Sued.  — Thalheimer  v.   Crow,    13    Colo.   397;  (Ky.)  148. 

Graff  v.  Kahn,  18  111.  App.  485;  Vastine  v.  4.  Bechervaise  v.  Lewis,  L.  R.  7  C.  P.  372; 

Dinan,  42  Mo.  269 ;  Gillespie  v.  Torrance,  25  Coffin  v.  McLean,  80  N.  Y.  560 ;  Gillespie  v. 

N.  Y.  306,  82  Am.  Dec.  355  ;  Springers.  Dwyer,  Torrance,  25  N.  Y.  306,  82  Am.  Dec.  355.  See 

50  N.  Y.  19;  Lasher  v.  Williamson,  55  N.  Y.  Becker  v.  Northway,  44  Minn.  61,  20  Am.  St. 

619;  Morgan  v.  Smith,  7  Hun  (N.  Y.)  244,  70  Rep.  543. 

N.  Y.  537;  Lewis  v.  McMillen,  41  Barb.  (N.  Y.)  5.  Judgment  for  Balance  Not  Allowed.  —  Mor- 

420;  Lafarge  v.  Halsey,  1  Bosw.  (N.  Y.)  171;  gan  v.  Smith,  7  Hun  (N.  Y.)  244,  70  N.  Y. 

Henry  v.  Daley,  17  Hun  (N.  Y.)  210;  Balti-  537. 

more,  etc.,  R.  Co.  v.  Bitner,  15  W.  Va.  455,  36  6.  Claims  Assigned  to  Surety  by  Principal.— 

Am.  Rep.  820.  Graff  v.  Kahn,  18  111.  App.  485  ;  Wieland  v. 

3.  Jarratt  v.  Martin,  70  N.  Car.  459;  Hoi-  Oberne,  20  111.  App.  118.  See  Thalheimer  v. 
lister  v.  Davis,  54  Pa.  St.  508;  Edmunds  v.  Crow,  13  Colo.  397. 

Harper,  31  Gratt.  (Va.)  637.  7.  Ex  p.  Stephens,  11  Ves.  Jr.  24.    See  Dart 

In  Indiana  it  seems  that  this  was  expressly  Sherwood,  7  Wis.  523,  76  Am.  Dec.  228. 

authorized  by  section  58  of  the  Code,  2  G.  &  H.  8.  Winston    t,    Metcalf.    6    Ala.    756.  See 

89.    It  was  held,  thereunder,  that  the  sureties  Lynch  v.  Bragg,  13  Ala.  77*. 

on  the  bond  of  a  guardian,  in  a  suit  upon  the  9.  See  Graff  v.  Kahn,  18  III.  App.  485. 
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Intervention  by  Principal.  —  The  principal  debtor  may  sometimes  intervene  for 

the  purpose  of  making  a  set-off  of  this  kind.1 

(n)  In  Garnishment  Proceedings.  — The  garnishee  may,  in  general,  set  off 
any  claim  which  would  have  been  a  valid  set-off  against  the  defendant.* 

(12)  In  Proceedings  under  Mechanics'  Lien  Laws.  —  For  a  treatment  of  this 
subject,  reference  is  made  to  another  part  of  this  work.3 

(13)  In  Mortgage  Foreclosure  Proceedings.  —  For  this  phase  of  the  subject 
reference  is  made  to  another  title  in  this  work.4 

(14)  In  Actions  Against  Stockholders.  —  This  topic  will  be  found  discussed 
elsewhere  in  this  work.5 

(15)  In  Actions  By  and  Against  Public  Officers.  —  In  a  suit  by  a  public 
officer  in  his  official  character,  the  defendant  cannot  set  off  a  claim  against  him 
personally.6 

(16)  In  Actions  By  and  Against  Guardians. — The  courts  will  not  allow, 
much  less  aid,  a  guardian  to  apply  the  estate  of  his  ward  to  the  discharge  of  his 
individual  indebtedness.  Therefore,  the  debt  due  to  a  defendant  as  guardian 
cannot  be  set  off  against  a  demand  owed  by  him  individually.7  This  rule 
is  also  supportable  by  the  application  of  the  requirement  of  mutuality.  So 
claims  due  to  the  defendant  from  the  plaintiff  as  guardian  cannot  be  set  off 
against  a  claim  of  the  plaintiff  in  his  own  right.8 

9.  Set-off  in  Equity  —  a.  In  General.  —  Independently  of  statute,  the 
right  of  set-off  is  not  recognized  in  equity,  any  more  than  at  law,  in  the 
absence  of  some  supervening  equity. 

b.  Mutual  Accounts.  —  But  the  general  principle  has  always  prevailed, 
both  at  law  and  in  equity,  that  where  there  are  connected  accounts  of  debt  and 
credit,  the  balance  of  the  account  constitutes  the  amount  due,  and  that  sum 
only  is  recoverable.  The  allowance  of  this  defense  is  not  properly  referable 
to  any  power  to  permit  a  set-off,  but  is  founded  upon  an  agreement  between 
the  parties,  either  express  or  implied,  that  one  debt  shall  be  discounted  from 
the  other.  The  agreement  between  the  parties  is,  in  effect,  that  one  debt 
shall  be  in  payment  of  the  other;  so  that  the  defense  is  not  in  the  nature  of 
a  set-off,  but  rather  attacks  the  plaintiff's  cause  of  action.9  And,  in  giving 
effect  to  such  agreements,  courts  of  equity  do  no  more  than  should  be  done 
in  actions  at  law. 10 

Sufficiency  of  the  Agreement.  —  The  agreement  that  mutual  demands  shall  satisfy 
each  other  may,  of  course,  be  express,  but  it  may  also  be  implied;  it  is  suffi- 
cient that  there  has  been  a  mutual  credit  given  by  each  upon  the  footing  of 
the  debt  of  the  other,  so  that  a  just  presumption  arises  that  one  is  understood 
by  the  parties  to  go  in  liquidation  or  set-off  of  the  other. 11  It  is  of  consider- 
able importance  to  remember  this;  for,  when  it  is  borne  in  mind  that  the 

1.  Becker  v.  Northway,  44  Minn.  61,  20  Am.  10.  See  supra,  this  section,  Nature  of  Set-off 
St.  Rep.  543.  — Distinguished  from  Common-law  Defenses. 

2.  See  the  title  Garnishment,  vol.  14,  p.  846  11.  Implied  Agreements.  —  Tate  v.  Evans,  54 
et  seq.  Ala.  16;  Raleigh  v.  Raleigh,  35  111.  512;  Davis 

3.  See  the  title  Mechanics'  Liens,  vol.  20,  v.  Milburn,  3  Iowa  163;  Cincinnati  Second  Nat. 
p.  4SS  et  seq.  Bank  v.  Heiningray,  34  Ohio  St.  381  ;  Downer 

4.  See  the  title  Foreclosure  of  Mortgages,  v.  Dana,  17  Vt.  518;  Wolcott  v.  Sullivan,  1 
vol.  13,  p.  802  et  seq.  Edw.  (N.  Y.)  399. 

5.  See  the  title  Stock  and  Stockholders.  In   Downam  'v.   Matthews,    Prac.   Ch.  580, 

6.  Claims  Against  Public  Officer  in  Private  where  there  were  mutual  dealings  on  each  side, 
Capacity. —  Wright  v.  Quirk.  105  Mass.  44;  and  independent  debts,  the  lord  chancellor 
Denniston  v.  Trimmer,  27  Hun  (N.  Y.)  393  ;  held  that  a  set-off  ought  to  be  allowed,  be- 
Coffman  v.  Hampton,  2  W.  &  S.  (Pa.)  377,  37  cause  the  mode  of  dealing  furnished  a  strong 
Am.  Dec.  511.  presumption  of  an  agreement  to  this  purpose, 

7.  Claims  Due  to  Defendant  as  Guardian.  —  and  that  without  such  liberty  of  retaining 
Gansner  v.  Franks,  75  Mo.  64;  Dobyns  v.  Raw-  against  each  other,  the  parties  would  not  have 
ley,  76  Va.  537.  continued  on  their  dealings.     In  the  case  of 

8.  Claims  Against  Plaintiff  as  Guardian. —  Hawkins  v.  Freeman,  2  Eq.  Cas.  Abr.  10,  par.  10, 
Gibbs  v.  Cunningham,  4  Md.  Ch.  322.  8  Vin.  Abr.  560,  the  decision  was  precisely  to 

9.  Goldthwait  v.  Day,  149  Mass.  187.  the    same    effect.     And    in    Lanesborough  v. 
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agreement  to  counterbalance  need  not  be  express,  many  of  the  cases  which 
would  otherwise  appear  to  be  founded  upon  some  principle  of  set-off  can  be 
reconciled  with  the  view  that  allowing  the  defendant  to  interpose  his  claims 
against  the  plaintiff  does  not  necessarily  involve  a  recognition  of  the  right  of 
set-off  in  the  proper  sense  of  the  term. 

c.  Grounds  for  Allowing  Set-off  —  (i)  General  Rule.  —  Passing  from 
the  subject  of  mutual  credits,  which  does  not  involve  any  questions  of  set-off 
at  all,  and  taking  up  the  question  of  the  power  of  a  court  of  equity  to  allow 
distinct  and  independent  claims  to  be  set  off,  it  may  be  stated  at  the  outset 
that  the  mere  existence  of  mutual  demands,  distinct  and  independent  in 
character,  is  insufficient  to  give  to  a  court  of  equity  the  power  to  compel  a 
set-off;  in  order  to  give  a  court  of  equity  jurisdiction  to  enforce  a  set-off,  the 
party  seeking  it  must  show  some  equitable  ground  for  being  protected  against 
his  adversary's  demand.1  The  peculiar  equities  which  will  justify  the  inter- 
position of  a  court  of  equity  to  secure  the  subtraction  of  such  cross-demands 
will  be  discussed  and  illustrated  in  the  following  pages,  but  it  should  be  borne 


Jones,  i  P.  Wms.  326,  Lord  Cowper  said  that 
"it  was  natural  justice  and  equity  that  in  all 
cases  of  mutual  credit  only  the  balance  should 
be  paid." 

Upon  these  and  other  English  decisions  Judge 
Story  deduced  the  general  rule,  that  courts  of 
equity  will  set  off  distinct  debts,  where  there 
has  been  a  mutual  credit  (i.  e.,  a  credit  founded 
on  a  knowledge  of,  and  trust  to,  the  existing 
debts),  upon  the  principles  of  natural  justice, 
to  avoid  circuity  of  suits,  following  the  doctrine 
of  compensation  of  the  civil  law  to  a  limited 
extent.  Greene  v.  Darling,  5  Mason  (U.  S.) 
201.  And  in  Gordon  v.  Lewis,  2  Sumn.  (U.  S.) 
628,  the  same  judge  said:  "To  justify  a  court 
of  equity  in  allowing  a  set-off,  there  must  be 
some  original  or  intervening  equity  between 
the  parties  beyond  the  mere  fact  of  mutual 
debts.  There  must  be  a  mutual  credit,  founded 
on  a  subsisting  debt  on  the  other  side,  or  an 
express  or  implied  agreement  for  a  set-off  of 
mutual  debts."  See  Simmons  v.  Williams,  27 
Ala.  507  ;  Jordan  v.  Jordan,  12  Ga.  77. 

1,  England.  —  Rawson  v.  Samuel,  Cr.  &  Ph. 
161;  Dodd  7'.  Lydall,  1  Hare  337;  Whyte  v. 
O'Brien,  1  Sim.  &  St.  551. 

United  States.  —  Greene  v.  Darling,  5  Mason 
(U.  S.)  201  ;  Gordon  v.  Lewis,  2  Sumn.  (U.  S.) 
628;  Dade  v.  Irwin,  2  How.  (U.  S.)  383;  North 
Chicago  Rolling  Mill  Co.  v.  St.  Louis  Ore,  etc., 
Co.,  152  U.  S.  596,  reversing  39  Fed.  Rep.  308. 

Alabama.  —  Cave  v.  Webb,  22  Ala.  583;  Sim- 
mons v.  Williams,  27  Ala.  507  ;  White  v.  Wig- 
gins, 32  Ala.  424;  Tate  v.  Evans,  54  Ala.  16; 
Martin  v.  Mohr,  56  Ala.  221  ;  Gafford  v.  Pros- 
kauer,  59  Ala.  264 ;  Knight  v.  Drane,  77  Ala. 
371- 

California.  —  Naglee  v.  Palmer,  7  Cal.  543  ; 
Lyon  v.  Petty,  65  Cal.  322. 

Connecticut.  —  Bowen  v.  Bowen,  20  Conn. 
127:  Spurr  v.  Snyder,  35  Conn.  172. 

Delaware.  —  Small  v.  Collins,  6  Houst.  (Del.) 
273- 

Georgia.  —  Moody  v.  Fllerbie,  36  Ga.  666. 

Illinois.  —  Downs  v.  Jackson,  33  111.  464,  85 
Am.  Dec.  289;  Raleigh  v.  Raleigh,  35  111.  512; 
Harding  v.  Shepard,  107  111.  264;  Smith  v. 
Rillings,  170  111.  543;  Houston  v.  Maddux,  179 
111.  377.    See  Derbv  v.  Gage.  38  111.  27. 

Indiana.  —  Keightley  v.  Walls,  24  Ind.  205  ; 
Hannon  v.  Hilliard,  83  Ind.  362. 
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Iowa.  —  Davis  v.  Milburn,  3  Iowa  163. 

Kentucky.  —  Robbins  v.  Holley,  1  T.  B.  Mon. 
(Ky.)  191  ;  Lamme  v.  Saunders,  1  T.  B.  Mon. 
(Ky.)  263  ;  Beall  v.  Squires,  3  T.  B.  Mon.  (Ky.) 
372;  Tribble  v.  Taul,  7  T.  B.  Mon.  (Ky.)  456; 
Markham  v .  Todd,  2  J.  J.  Marsh.  (Ky.)  364; 
Bernard  v.  Gallatin  Seminary,  3  J.  J.  Marsh. 
(Ky.)  425  ;  Talbot  v.  Warfield,  3  J.  J.  Marsh. 
(Ky.)  86  ;  Turpin  v.  Turpin,  7  J.  J.  Marsh.  (Ky.) 
33  ;  Moody  v.  Dowdal,  2  A.  K.  Marsh.  (Ky.) 
212;  Wathen  v.  Chamberlin,  8  Dana  (Ky.)  164. 

Maryland.  —  Smith  v.  Washington  Gaslight 
Co.,  31  Md.  12,  100  Am.  Dec.  49;  Spencer  v. 
Almoney,  56  Md.  551. 

Massachusetts.  —  Spaulding  v.  Backus,  122 
Mass.  553,  23  Am.  Rep.  391. 

Michigan.  —  Lockwood  v.  Beckwith,  6  Mich. 
168,  72  Am.  Dec.  69;  Wolff  v.  Jassfron,  126 
Mich.  ii. 

Minnesota.  —  Becker  v.  Northway,  44  Minn. 
61,  20  Am.  St.  Rep.  543  ;  Laybourn  v.  Seymour, 
53  Minn.  105,  39  Am.  St.  Rep.  579;  Cosgrove  v. 
McKasy,  65  Minn.  426. 

Mississippi.  —  Condon  v.  Shehan,  46  Miss. 
710;  Pollock  v.  Okolona  Sav.  Inst.,  61  Miss.  293. 

Missouri.  —  Field  v.  Oliver,  43  Mo.  200 ; 
Reppy  v.  Reppy,  46  Mo.  571  ;  Hopkins  v. 
Fechter,  47  Mo.  331  ;  Gemmell  v.  Hueben,  71 
Mo.  App.  291. 

New  Jersey.  —  Jackson  v.  Bell,  31  N.  J.  Eq. 
554;  Black  v.  Whitall,  9  N.  J.  Eq.  572,  59  Am. 
Dec.  423  ;  Brewer  v.  Norcross,  17  N.  J.  Eq. 
219;  Trotter  v.  Heckscher,  40  N.  J.  Eq.  612; 
Rose  v.  Birkholm,  (N.  J.  1887)  9  Atl.  Rep.  746. 

New  York.  —  Wolcott  v.  Sullivan,  1  Edw.  (N. 
Y.)  399 ;  Reed  v.  Newburgh  Bank,  1  Paige 
(N.  Y.)  215  ;  Mead  v.  Merritt,  2  Paige  (N.  Y.) 
402 ;  Schermerhorn  v.  Anderson,  2  Barb.  (N. 
Y.)  584 ;  Armstrong  v.  McKelvey,  39  Hun  (N. 
Y.)  213;  Cummings  v.  Morris,  25  N.  Y.  634; 
Bathgate  v.  Haskin,  59  N.  Y.  533;  Pond  v. 
Harwood,  139  N.  Y.  111  ;  Ladew  v.  Hart.  8  N. 
Y.  App.  Div.  150;  Peyman  v.  Bowery  Bank,  14 
N.  Y.  App.  Div.  432;  Clark  v.  Vilas  Nat.  Bank, 
22  N.  Y.  App.  Div.  605. 

North  Carolina.  —  Riddick  v.  Moore,  65  N. 
Car.  382. 

North  Dakota.  —  Braithwaite  v.  Akin,  3  N. 
Dak.  365. 

Ohio.  —  Cincinnati  Second  Nat.  Bank  v. 
Hemingray,  34  Ohio  St.  381. 
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in  mind  that,  as  has  been  said  by  a  learned  writer  on  equity,  the  cases  in 
which  courts  of  equity  will  extend  the  doctrine  of  set-off,  and  claims  in  the 
nature  of  set-off,  beyond  the  law,  "  are  so  very  various  as  to  admit  of  no 
comprehensive  enumeration."  1 

(2)  Insolvency  of  Parties. — The  insolvency  of  the  debtor  to  whom  a 
demand  is  due  is  one  of  the  well-recognized  grounds  upon  which  a  set-off 
may  be  allowed  in  equity.  Where  there  are  mutual  demands  between  the 
parties  which  cannot  be  set  off  under  the  statute,  but  which  a  court  of  equity 
may  compensate  or  apply  in  satisfaction  of  each  other,  without  interfering 
with  the  equitable  rights  of  any  person,  the  fact  that  one  of  the  parties  is 
insolvent  has  frequently  been  held  a  sufficient  ground  for  the  exercise  of 
equitable  jurisdiction.3    Since  this  equitable  jurisdiction  to  allow  set-offs  in 


South  Carolina.  —  Enter  v.  Quesse,  30  S.  Car. 
126,  14  Am.  St.  Rep.  891. 

Tennessee.  —  Hough  v.  Chamn,  4  Sneed 
(Tenn.)  238. 

Texas.  —  Castro  v.  Gentiley,  1 1  Tex.  28 ; 
Henderson  v.  Gilliam,  12  Tex.  71  ;  Brady  v. 
Hancock,  17  Tex.  361. 

Vermont.  —  Blake  v.  Langdon,  19  Vt.  485, 
47  Am.  Dec.  701. 

Virginia.  —  Hudson  v.  Kline,  9  Gratt.  (Va.) 
379;  Morgan  v.  Carson,  7  I.eigh  (Va.)  238. 

Wisconsin.  —  Linderman  v.  Disbrow,  31  Wis. 
465;  Smith  v.  Dickinson,  100  Wis.  574. 

1.  2  Story  Eq.  Jur.,  §  1437a,  wherein  the 
following  illustrative  cases  are  given :  Cawdor 
v.  Lews,  1  Y.  &  C.  Exch.  433  ;  Monypenny  v. 
Bristow,  2  Russ.  &  M.  117;  Leeds  v.  Marine 
Ins.  Co.,  6  Wheat.  (U.  S.)  565- 

A,  having  a  pecuniary  demand  against  B, 
procured  him  to  make  a  conveyance  of  land  to 
C  and  to  secure  it,  C  giving  back  to  B  a  defeas- 
ance. A  afterwards  became  largely  indebted  to 
C,  and  C  procured  from  B  a  conveyance  of  his 
equity  of  redemption.  It  was  held  that  neither 
A  nor  his  assignee  could  enforce  the  trust 
against  C  without  allowing  him  for  the  indebt- 
edness which  A  owed  him.  Loder  v.  Allen,  50 
N.  J.  Eq.  631. 

2.  Insolvency  — United  States.  —  Central  Ap- 
palachian Co.  v.  Buchanan,  (C.  C.  A.)  90  Fed. 
Rep.  454;  Carr  v.  Hamilton,  129  U.  S.  252; 
Scott  v.  Armstrong,  146  U.  S.  499;  North  Chi- 
cago Rolling  Mill  Co.  v.  St.  Louis  Ore,  etc.,  Co., 
152  U.  S.  596. 

Alabama.  —  Tuscumbia,  etc.,  R.  Co.  v.  Rhodes, 
8  Ala.  206  ;  Simmons  v.  Williams,  27  Ala.  507  ; 
Wray  v.  Furniss,  27  Ala.  471  ;  Carroll  v.  Malone, 
28  Ala.  521  ;  Betts  v.  Gunn,  31  Ala.  219  ;  White 
v.  Wiggins,  32  Ala.  424  ;  Goldsmith  v.  Stetson, 
39  Ala.  183;  Tate  v.  Evans,  54  Ala.  16;  Martin 
v.  Mohr,  56  Ala.  221  ;  Goldthwaite  v.  National 
Bank,  67  Ala.  549 ;  Watts  v.  Sayre,  76  Ala. 
397:  Campbell  v.  Conner,  78  Ala.  211  ;  Scholze 
v.  Steiner,  100  Ala.  148. 

Arkansas.  —  Bettison  v.  Jennings,  8  Ark.  287. 

California.  —  Russell  v.  Conway,  11  Cal.  93: 
Hobbs  v.  Duff,  23  Cal.  596  ;  Lyon  v.  Petty,  65 
Cal.  322. 

Connecticut.  —  Pond  v.  Smith,  4  Conn.  302  ; 
Bowen  v.  Bowen,  20  Conn.  127;  Spurr  v. 
Snyder,  35  Conn.  172;  Goodwin  v.  Keney,  49 
Conn.  563. 

Delaware.  —  Burton  v.  Willen,  6  Del.  Ch.  429. 

Illinois.  —  Downs  v.  Jackson,  33  111.  464,  85 
Am.  Dec.  289 ;  Favorite  v.  Lord,  35  111.  142 ; 
Raleigh  v.   Raleigh,   35    111.    512;    Phelps  v. 


Reeder,  39  111.  172;  Stone  v.  Fargo,  55  111.  71; 
Hughes  v.  Trahern,  64  111.  48  ;  Hall  v.  Kimball, 
77  111.  161  ;  Chicago,  etc.,  R.  Co.  v.  Field,  86  111. 
270;  Quick  v.  Lemon,  105  111.  578;  Doane  v. 
Walker,  101  111.  628;  Walker  v.  Doane,  108  111. 
236;  Houston  v.  Maddux,  179  111.  377. 

Indiana.  —  Keightley  v.  Walls,  24  Ind.  205, 
27  Ind.  384  ;  Hannon  v.  Hilliard,  83  Ind.  362. 

Iowa.  —  Davis  v.  Milburn,  3  Iowa  163;  Wikel 
v .  Garrison,  82  Iowa  453  ;  Thomas  v.  Exchange 
Bank,  99  Iowa  202. 

Kentucky.  —  Collins  v.  Farquar.  4  Litt.  (Ky.) 
153;  Robbins  v.  Holley,  1  T.  B.  Mon.  (Ky.) 
191  ;  Tribble  v.  Taul.  7  T.  B.  Mon.  (Ky.)  456; 
Miller  v.  Malony,  3  B.  Mon.  (Ky.)  105  ;  Rowzee 
v.  Gregg,  Litt.  Sel.  Cas.  (Ky.)  487;  Payne  v. 
Loudon,  t  Bibb  (Ky.)  518;  Markham  Todd, 
2  J.  J.  Marsh.  (Ky.)  364;  Jones  v.  Waggoner, 
7  J.  J.  Marsh.  (Ky.)  144:  Chamberlin  v.  Stew- 
art, 6  Dana  (Ky.)  32;  Merrill  v.  Souther,  6 
Dana  (Ky.)  305;  Wathen  v.  Chamberlin,  8 
Dana  (Ky.)  164;  Forbes  v.  Cooper,  88  Ky.  285; 
Kentucky  Flour  Co.  v.  Merchants'  Nat.  Bank, 
90  Ky.  225. 

Maryland.  —  Levy  v.  Steinbach,  43  Md.  212; 
Marshall  v.  Cooper,  43  Md.  46  ;  Twigg  v.  Hop- 
kins, 85  Md.  301. 

Massachusetts. — ■  Spaulding  v.  Backus,  122 
Mass.  553,  23  Am.  Rep.  391. 

Minnesota.  —  Becker  v.  Northway,  44  Minn. 
61,  20  Am.  St.  Rep.  543;  Laybourn  v.  Seymour, 
53  Minn.  105,  39  Am.  St.  Rep.  579:  St.  Paul, 
etc.,  Trust  Co.  v.  Leek,  57  Minn.  87,  47  Am. 
St.  Rep.  576. 

Mississippi.  —  Posey  v.  Maddox.  65  Miss. 
193;  Lockwood  v.  Rainey,  (Miss.  1896)  19  So. 
Rep.  294. 

Missouri.  —  Field  v.  Oliver,  43  Mo.  200 ; 
Reppy  v.  Reppy,  46  Mo.  571  ;  Gemmell  v. 
Hueben,  71  Mo.  App.  291. 

Nebraska.  —  Thrall  v.  Omaha  Hotel  Co.,  5 
Neb.  295.  25  Am.  Rep.  488;  Richardson  v. 
Doty,  44  Neb.  73. 

New  lersey. —  Jackson  v.  Bell,  31  N.  J.  Eq. 
554  ;  Camden  Nat.  Bank  v.  Green,  45  N.  J.  Eq. 
546- 

New  York.  —  Mel  v.  Holbrook.  4  Edw.  (N. 
Y.)  539;  Lindsay  v.  Jackson,  2  Paige  (N.  Y.) 
581  ;  Holbrook  v.  American  F.  Ins.  Co.,  6  Paige 
(N.  Y.)  220;  Gay  v.  Gay.  10  Paige  (N.  Y.) 
376;  Barber  v.  Spencer,  n  Paige  (N.  Y.)  517; 
Ainslie  v.  Boynton,  2  Barb.  (N.  Y.)  258 ; 
Smith  v.  Felton,  43  N.  Y.  410:  Davidson  v. 
Alfaro,  80  N.  Y.  660;  Littlefield  v.  Albany 
County  Bank,  97  N.  Y.  581  ;  Rothschild  v.  Mack, 
115  N.  Y.  1  ;  Hughitt  v.  Hayes,  136  N.  Y.  163; 
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the  case  of  insolvency,  etc.,  and  the  statutory  provisions  for  set-off  in  the 
various  insolvency  and  bankruptcy  statutes,  arose  from  the  same  need,  it  may 
be  that  the  decisions  under  the  statutes  may  sometimes  serve  to  throw  light 
upon  the  equitable  principle,  and  vice  versa.1 

Claims  Acquired  After  Insolvency.  —  The  rights  of  the  parties  become  fixed  at 
the  moment  and  by  the  act  of  insolvency,  so  that  the  insolvency  will  not  be  a 
ground  for  allowing  a  set-off  where  the  claim  was  bought  after  the  insolvency 
for  the  purpose  of  being  set  off.2 

When  Claim  to  Be  Set  Off  Must  Be  Due.  —  No  doubt  a  claim  against  an  insolvent 
cannot  be  set  off  until  it  is  due;3  for  to  allow  a  set-off,  against  the  estate  of 
an  insolvent,  of  a  claim  which  by  the  terms  of  the  contract  is  not  due  would 
be  to  effect  an  unwarranted  change  in  a  most  vital  and  material  part  of  the 
contract  between  the  parties.4  As  to  whether  the  claim  against  the  insolvent 
must  be  due  at  the  time  v/hen  the  insolvency  is  established,  in  order  to  make 
it  available  as  a  set-off  in  equity,  there  is  some  conflict  of  authority.  Accord- 
ing to  one  view,  the  rights  of  the  parties  become  fixed  at  the  time  when  the 
insolvency  is  established,  and  it  is  held  that  a  party  whose  claim  against  the 
insolvent  is  not  due  at  the  time  of  the  insolvency  cannot  interpose  it  as  an 
equitable  set-off,  even  though  it  may  have  become  due  before  the  commence- 
ment of  the  action.5    But  in  another  line  of  cases  it  is  held  that  it  can  make 


Matter  of  Hatch,  155  N.  Y.  401,  reversing  22 
N.  Y.  App.  Div.  16;  Clute  v.  Warner,  8  N.  Y. 
App.  Div.  40;  O'Connor  v.  Brandt,  12  N.  Y. 
App.  Div.  596;  Davidson  v.  Alfaro,  16  Hun 
(N.  Y.)  353.  See  also  Pignolet  v.  Geir,  (N.  Y. 
Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  Y.)  264; 
Keep  v.  Lord,  2  Duer  (N.  Y.)  78;  Bradley  v. 
Angel,  3  N.  V.  475. 

North  Carolina.  —  Iredell  v.  Langston,  1  Dev. 
Eq.  (16  N.  Car.)  396;  March  v.  Thomas,  63  N. 
Car.  87  ;  Raisin  v.  Thomas,  88  N.  Car.  148. 

Ohio.  —  Baker  v.  Kinsey,  41  Ohio  St.  403; 
Barbour  v.  National  Exch.  Bank,  50  Ohio  St. 
90  ;  King  v.  Armstrong.  50  Ohio  St.  222. 

Pennsylvania.  —  Stewart  v.  Coulter,  12  S.  & 
R.  (Pa.)  252,  14  Am.  Dec.  680. 

South  Carolina.  —  Enter  v.  Quesse,  30  S.  Car. 
126,  14  Am.  St.  Rep.  891. 

Tennessee.  —  Gregory  v.  Hasbrook,  1  Tenn. 
Ch.  218;  Brazelton  v.  Brooks,  2  Head  (Tenn.) 
194;  Memphis,  etc.,  R.  Co.  v.  Greer,  87  Tenn. 
698 ;  Nashville  Trust  Co.  v.  Nashville  Fourth 
Nat.  Bank,  91  Tenn.  336 ;  Fields  v.  Carney,  4 
Baxt.  (Tenn.)  137;  Clift  v.  Martin,  4  Baxt. 
(Tenn.)  387. 

Texas.  —  Duncan  v.  Magette,  25  Tex.  245  ; 
Hamilton  v.  Van  Hook,  26  Tex.  302  ;  Fleming 
v.  Stansell,  13  Tex.  Civ.  App.  558. 

Vermont.  —  Smith  v.  McDonald,  56  Vt.  305. 
Virginia.  —  Gordon  v.  Rixey,  86  Va.  853  ; 
Commercial  Bank  v.  Cabell,  96  Va.  552;  Feazle 
v.  Dillard,  5  Leigh  (Va.)  31  ;  M'Clellan  v. 
Kinnaird,  6  Gratt.  (Va.)  352;  Hupp  v.  Hupp. 
6  Gratt.  (Va.)  310. 

West  Virginia.  —  Mattingly  v.  Sutton,  19  W. 
Va.  19. 

Wisconsin.' —  Body  v.  Jewsen,  33  Wis.  402  ; 
Jones  v.  Piening,  85  Wis.  264 :  Pendleton  v. 
Beyer.  94  Wis.  31  ;  Smith  v.  Dickinson,  100 
Wis.  574. 

1.  See  Louis  Snyders'  Sons  Co.  v.  Armstrong, 
37  Fed.  Rep.  18.  See  also  supra,  this  section, 
Subjects  of  Set-off — Under  Bankruptcy  Acts. 

2.  Illinois.  —  McCagg  v.  Woodman,  28  111.  84. 
Kentucky.  —  Kentucky    Flour    Co.    v.  Mer- 
chants' Nat.  Bank,  90  Ky.  225. 

25  C.  of  L.— 35 


Massachusetts. —  Spaulding  v.  Backus,  122 
Mass.  553,  23  Am.  Rep.  391. 

New  York.  —  Mel  v.  Holbrook,  4  Edw.  (N. 
Y.)  539;  Matter  of  Middle  Dist.  Bank,  1  Paige 
(N.  Y.)  585  ;  Lindsay  v.  Jackson,  2  Paige  (N. 
Y.)  581  ;  Bruyn  v.  Middle  Dist.  Bank,  9 
Cow.  (N.  Y.)  413,  note;  Berry  v.  Brett,  6  Bosw. 
(N.  Y.)  627;  Matter  of  Van  Allen,  37  Barb. 
(N.  Y.)  229;  Smith  v.  Felton,  43  N.  Y.  419; 
Munger  v.  Albany  City  Nat.  Bank,  85  N.  Y. 
580;  Rothschild  v.  Mack,  115  N.  Y.  1  ;  Richards 
v.  La  Tourette,  119  N.  Y.  54;  Hughitt  v.  Hayes, 
136  N.  Y.  163;  Matter  of  Hatch,  155  N.  Y. 
401,  reversing  22  N.  Y.  App.  Div.  16;  Davidson 
v.  Alfaro,  16  Hun  (N.  Y.)  353. 

Pennsylvania.  —  Pigeon  v.  Dickey,  1 1  Pa.  Co. 
Ct.  353  ;  Jordan  v.  Sharlock,  84  Pa.  St.  366,  24 
Am.  Rep.  198. 

Virginia.  —  Feazle  v.  Dillard,  5  Leigh  (Va.) 

Wisconsin. — Jones  v.  Piening,  85  Wis.  264. 

So  it  was  held  that  a  plaintiff  holding  a 
payable  demand  against  the  defendants  could 
set  it  off  against  a  note  which  the  insolvent 
defendant  held  against  him,  although  such  latter 
note  was  not  yet  due.  Keightley  v.  Walls,  27 
Ind.  384 ;  Louis  Snyders'  Sons  Co.  v.  Arm- 
strong, 37  Fed.  Rep.  18. 

3.  Reppy  v.  Reppy,  46  Mo.  571  ;  Huse  v. 
Ames,  104  Mo.  91  ;  Keep  v.  Lord,  2  Duer  (N. 
Y.)  78;  Bradley  v.  Angel,  3  N.  Y.  475. 

4.  See  Richards  v.  La  Tourette,  119  N.  Y.  54. 

5.  England. — Jeft'ryes  v.  Agra,  etc.,  Bank, 
L.  R.  2  Eq.  674  ;  In  re  Commercial  Bank  Corp., 
L.  R.  1  Ch.  538. 

Massachusetts.  —  Spaulding  v.  Backus,  122 
Mass.  553,  23  Am.  Rep.  391. 

Michigan. —  Lockwood  v.  Beckwith,  6  Mich. 
168,  72  Am.  Dec.  69:  Mechanics'  Bank  v.  Stone, 
1 15  Mich.  648. 

Missouri.  —  Homer  v.  National  Bank  of  Com- 
merce. 140  Mo.  225  ;  Kortjohn  v.  Continental 
Nat.  Bank,  63  Mo.  App.  166.  See  also  Huse  v. 
Ames,  104  Mo.  91. 

New  York.  —  Myers  v.  Davis,  22  N.  Y.  480  : 
Martin  v.  Kunzmuller.  37  N.  V.  306  :  Fera  v. 
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no  difference  that  the  debt  against  the  insolvent  was  or  was  not  due  at  the 
time  of  the  making  of  the  assignment  for  creditors;  the  insolvency,  which 
must  necessarily  exist  prior  to  the  assignment,  is  alone  sufficient  to  create  and 
perfect  the  equity,  and,  as  the  assignee  is  not  a  purchaser  for  value  without 
notice,  but  is  a  volunteer,  the  equitable  right  to  set-off  remains  as  against  him.1 

Debt  to  Insolvent  Need  Not  Be  Due.  —  The  right  to  a  set-off  in  equity  is  not 
affected  by  the  fact  that  the  debt  owed  to  the  insolvent  is  not  due,  for  the 
debtor  may  waive  the  time  of  credit  to  which  he  is  entitled  and  pay  the  debt 
at  once  in  money  or  by  way  of  set-off. * 

(3)  Nonresidence  of  Parties.  —  While  nonresidence  alone  is  not  a  sufficient 
ground  for  allowing  a  set-off,3  courts  of  equity  have  sometimes  been  influenced 
to  set  off  one  demand  against  another  by  the  fact  that  the  situation  of  the 
parties  against  whom  the  demand  is  allowed  is  such  that,  unless  it  were 
allowed,  it  could  probably  never  be  enforced  against  them  because  of  their 
removal  and  being  withdrawn  from  the  jurisdiction,  leaving  nothing  thereout 
of  which  satisfaction  could  be  had.4 

II.  Recoupment  —  1.  Definition  and  General  Consideration  —  a.  Definition. 
—  Recoupment,  as  applied  in  the  law  of  contracts,  is  the  right  of  the  defend- 
ant in  the  same  action  to  claim  damages  from  the  plaintiff,  either  because  the 
latter  has  not  complied  with  some  obligation  of  the  contract  upon  which  he 
sues,  or  because  he  has  violated  some  duty  which  the  law  imposed  upon  him 
in  the  making  or  performance  of  that  contract.5    In  a  broader  sense  it  is  the 


Wickham,  135  N.  Y.  223,  reversing  61  Hun 
(N.  Y.)  343.  But  see  McCampbell  V.  National 
City  Bank,  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp. 
607. 

Ohio.  —  Fuller  v.  Steiglitz,  27  Ohio  St.  355, 
22  Am.  Rep.  312. 

Pennsylvania.  —  Chipman  v.  Philadelphia 
Ninth  Nat.  Bank,  120  Pa.  St.  86. 

South  Carolina.  —  See  Shepherd  v.  Turner,  3 
McCord  L.  (S.  Car.)  249,  15  Am.  Dec.  631. 

Wisconsin.  —  Oatman  v.  Batavian  Bank,  77 
Wis.  501,  20  Am.  St.  Rep.  136;  Kinsey  v.  Ring, 
83  Wis.  536. 

But  if  a  debt  was  fraudulently  contracted 
there  is  an  immediate  obligation  to  pay  it,  and 
it  may  be  used  as  a  set-off  although  the  pay- 
ment was,  by  the  terms'  of  the  contract,  to  have 
been  made  upon  a  date  later  than  that  of  the 
assignment.  Rothschild  v.  Mack,  115  N.  Y.  1; 
McCampbell  v.  National  City  Bank,  (  Supm.  Ct. 
Gen.  T.)  19  N.  Y.  Supp.  609. 

1.  Kentucky  Flour  Co.  v.  Merchants'  Nat. 
Bank,  90  Ky.  225  ;  Nashville  Trust  Co.  v.  Nash- 
ville Fourth  Nat.  Bank,  91  Tenn.  336.  But  see 
Graham  v.  Tilford.  1  Met.  (Ky.)  112. 

2.  Kentucky.  —  Robbins  v.  Holley,  1  T.  B. 
Mon.  (Ky.)  191. 

Maine.  —  American  Bank  v.  Wall,  56  Me.  167. 
Mississippi.  —  Condon   v.    Shehan,   46  Miss. 
710. 

Missouri.  —  Reppy  v.  Reppy,  46  Mo.  571. 

Nebraska.  —  Davis  v.  Neligh,  7  Neb.  84. 

New  York.  —  Pond  -'.  Harwood,  139  N.  Y. 
in:  Spencer  v.  Barber,  5  Hill  (N.  Y.)  568; 
Hegerman  v.  Hyslop,  Anth.  (N.  Y.)  197. 

Pennsylvania.  —  Venango  Nat.  Bank  v. 
Taylor,  56  Pa.  St.  14;  Thorp  v.  Wegefarth.  56 
Pa.  St.  82,  93  Am.  Dec.  789- 

Wisconsin.  —  Jones  v.  Piening,  85  Wis.  264. 

3.  Nonresidence  as  Ground  for  Equitable  Set- 
off.—  Beall  7'.  Brown.  7  Md.  393;  Smith  v. 
Washington  Gaslight  Co.,  31  Md.  12,  100  Am. 
Dec.  49:   Birdsall  v.  Fischer,   17   Minn.  100; 


Tone  v.  Brace,  8  Paige  (N.  Y.)  597  ;  Murray  v. 
Toland,  3  Johns.  Ch.  (N.  Y.)  569;  Braithwaite 
v.  Akin,  3  N.  Dak.  365. 

4.  Livingston  v..  Marshall,  82  Ga.  281  ;  Bibb 
Land-Lumber  Co.  v.  Lima  Mach.  Works,  104 
Ga.  1 16;  Quick  v.  Lemon,  105  111.  578;  Rob- 
bins  v.  Holley,  1  T.  B.  Mon.  (Ky.)  191  ; 
Aldridge  v.  Birney,  7  T.  B.  Mon.  (Ky.)  344,  18 
Am.  Dec.  183;  Smith  v.  Field,  6  Dana  (Ky.) 
361  ;  Forbes  v.  Cooper,  88  Ky.  285  ;  Edminson 
v.  Baxter,  4  Hayw.  (Tenn.)  112,  9  Am.  Dec. 
751-  But  see  M'Kinney  v.  Bellows,  3  Blackf. 
(Ind.)  31. 

5.  Recoupment  Defined.  —  Bouv.  L.  Diet.,  vol. 
2,  p.  851,  quoted  with  approval  in  Scatchard  v. 
Barge,  102  Tenn.  285,  and  in  Lawton  Rick- 
etts,  104  Ala.  435.  See  also  Grisham  v.  Bod- 
man,  in  Ala.  194. 

The  word  appears  to  have  been  derived  from 
the  French  recouper.  And.  L.  Diet. ;  Steam- 
boat Wellsville  v.  Geisse,  3  Ohio  St.  341,  per 
Warden,  J. ;  Davenport  v.  Hubbard,  46  Vt.  200, 
14  Am.  Rep.  620,  per  Ross,  J. 

See  instances  of  its  use  in  the  French  form  in 
8  Viner's  Abr.,  pp.  556,  557  ct  seq.,  tit.  Discount. 

The  word  is  nearly  synonymous  with  the 
words  defalk,  discount,  deduction,  and  reduc- 
tion. 2  Pars,  on  Cont.  (7th  ed.)  880:  Hatchett 
v.  Gibson,  13  Ala.  595;  Wheat  v.  Dotson,  12 
Ark.  702 ;  Ward  -■.  Fellers.  3  Mich.  291  ;  Mc- 
Cullough  v.  Cox,  6  Barb.  (N.  Y.)  391  ;  Ives  v. 
Van  Epps,  22  Wend.  (N.  Y.)  156,  per  Cowen, 
J. ;  Steamboat  Wellsville  v.  Geisse,  3  Ohio  St. 
333  ;  Davenport  v.  Hubbard,  46  Vt.  200,  14  Am. 
Rep.  620,  per  Ross,  J.  See  also  Defalcation, 
Defalk,  vol.  9,  pp.  166,  167:  Discount,  vol.  9, 
p.  472. 

In  actions  of  tort  it  is  analogous  to  the  term 
"mitigation."  2  Pars,  on  Cont.  (7th  ed.).  p. 
880,  note:  Wheat  v.  Dotson,  12  Ark.  702.  See 
Spray  v.  Ammerman,  66  Til.  309,  for  a  use  of 
the  term  in  this  connection.  See  also  Grisham 
v.  Bodman.  in  Ala.  194. 
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right  whereby  mutual  demands  which  arise  out  of  the  same  transaction  or 
subject-matter  and  are  capable  of  being  balanced  against  each  other  may  be 
adjusted  in  one  action,  so  that  the  demand  of  the  plaintiff  may  be  reduced 
by  that  of  the  defendant  and  the  surplus  treated  as  the  real  and  entire  cause 
of  action.1  The  terms  "  set-off  "  and  "  recoupment  "  have,  however,  frequently 
been  used  inaccurately,  and  the  consequent  confusion  has  been  made  the  sub- 
ject of  comment  by  courts  and  text  writers.2  Similar  confusion  has  resulted 
from  the  misuse  of  the  words  "  recoupment  "  and  "  counterclaim  "  in  reference 
to  the  same  matters.3 

b.  Origin  and  Nature — common-law  Origin.  —  Recoupment  is  generally 
considered  as  being  of  common-law  origin,  and  is  independent  of  the  statutes 
of  set-off.4  Although  the  doctrine  as  it  existed  in  the  early  common  law 
was  much  restricted  in  its  scope,  it  has  in  recent  years  attained  considerable 
development  through  an  increasing  liberality  in  judicial  decisions.5 


Recoupment  has  also  been  defined  to  be  a 
keeping  back  of  something  which  is  due  be- 
cause there  is  an  equitable  reason  to  withhold 
it.  Ives  v.  Van  Epps,  22  Wend.  (N.  Y.)  155, 
citing  Toml.  L.  Diet.  See  also  Black's  L.  Diet., 
p.  1005;  Ward  v.  Fellers,  3  Mich.  291  ;  Wheat 
;'.  Dotson,  12  Ark.  702. 

In  the  modern  use  of  the  term,  recoupment  is 
"  a  kind  of  irregular  and  unliquidated  set-off." 
3  Sedgvv.  on  Damages,  §  1035. 

"  It  is  an  equitable  set-off  of  damages  which 
ought  to  be  deducted  from  the  plaintiff's  de- 
mand, and  for  the  recovery  of  which  the  de- 
fendant ought  not  to  be  turned  round  to  a 
cross-action."  Stacy  v.  Kemp,  97  Mass.  168,  per 
Chapman,  J.  See  also  Wheat  v.  Dotson,  12 
Ark.  702. 

"  The  doctrine  of  recoupment,  or  recouper, 
as  it  was  formerly  termed,  is  not  a  new  one  in 
the  common  law,  although  it  was  formerly  used 
in  a  different  sense  from  that  alluded  to  in  the 
text.  It  was  formerly  used  to  signify,  as  it  is 
now  in  many  courts  and  decisions,  a  right  of 
deduction  from  the  amount  of  the  plaintiff's 
claim,  either  from  part  payment,  or  defective 
performance  of  contract  on  the  part  of  the 
plaintiff,  or  from  any  analogous  fact."  2  Pars, 
on  Cont.  (7th  ed.)  741,  note.  See  also  Daven- 
port v.  Hubbard,  46  Vt.  200,  14  Am.  Rep.  620 ; 
8  Viner's  Abr.,  tit.  Discount,  pp.  556,  557 
el  seq. 

Prior  to  the  California  Code  of  Civil  Procedure, 

the  defense  of  recoupment  was  one  in  which 
the  defendant  was  permitted,  in  an  action  upon 
a  contract,  to  show  that,  by  reason  of  some 
failure  of  the  plaintiff  on  his  part  to  perform 
his  cross-obligations  under  the  contract,  the  de- 
fendant had  suffered  damage,  which  he  was  per- 
mitted to  discount,  keep  back,  cut  off,  or  re- 
coup to  the  extent  of  his  damage,  but  not 
exceeding  the  demand  of  the  plaintiff  on  the 
same  contract.  Roberts  v.  Donovan,  70  Cal. 
1 1 per  Searls,  C. 

Under  the  Georgia  Code  recoupment  is  a  right 
of  the  defendant  to  have  a  deduction  from  the 
amount  of  the  plaintiff's  damages  for  the  reason 
that  the  plaintiff  has  not  complied  with  the 
cross-obligations  or  independent  covenants  aris- 
ing under  the  same  contract.  2  Code  Ga. 
( 1805).  §  37$6-  Finney  v.  Cadwallader,  55  Ga. 
78. 

1.  Broader  Meaning  of  Term.  See  Stow  v. 
Yarwood,  14  111.  426;  Myers  v.  Estell,  47  Miss. 
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4  ;  Heck  v.  Shener,  4  S.  &  R.  (Pa.)  249,  8  Am. 
Dec.  700. 

2.  Confusion  in  Use  of  Terms  Noted. —  2  Pars, 
on  Cont.  (7th  ed.),  p.  880;  Hartshorn  z1.  Kins- 
man, 16  111.  App.  556,  per  Welch,  J.;  Barber  v. 
Chapin,  28  Vt.  413,  per  Redfield,  C.  J.;  Daven- 
port v.  Hubbard,  46  Vt.  200,  14  Am.  Rep.  620, 
per  Ross,  J. 

3.  See  Slayback  v.  Jones,  9  Ind.  472,  where 
it  was  said,  per  Perkins,  J.,  that  formerly  in 
Indiana  counterclaim  was  the  pleading  under 
which  recoupment  was  had.  And  see  infra, 
this  title,  Counterclaim. 

4.  Common-law  Origin.  —  4  Minor's  Inst.  (2d 
ed.)  706;  1  Chitt.  PI.  (16th  Am.  ed.)  595;  Pom. 
Rem.,  etc.,  §  731  ;  Ward  v.  Fellers,  3  Mich. 
281;  Myers  v.  Estell,  47  Miss.  4;  Baltimore, 
etc.,  R.  Co.  v.  Jameson,  13  W.  Va.  837,  31  Am. 
Rep.  775.  See  also  Heck  v.  Shener,  4  S.  &  R. 
(Pa.)  249,  8  Am.  Dec.  700. 

Instances  of  recoupment  occur  at  a  very  early 
period  in  the  common  law.  See  8  Viner's  Abr., 
tit.  Discount,  pp.  556,  557  et  seq. 

In  Wheat  v.  Dotson,  12  Ark.  699,  it  was  said, 
however,  that  it  is  more  probable  that  recoup- 
ment is  a  pure  equity  doctrine  derived  from 
the  civil  law,  although  recognized  by  the  com- 
mon-law courts  at  a  very  early  date.  This  view 
was  also  taken  in  Grand  Lodge  v.  Knox,  20 
Mo.  433. 

5.  Development  and  Growth  Through  Judicial 
Decisions.  —  Pom.  on  Remedies,  §  731  ;  Wheat 
v.  Dotson,  12  Ark.  699;  Ward  v.  Fellers,  3 
Mich.  281  ;  Grand  Lodge  v.  Knox,  20  Mo.  433; 
Steamboat  Wellsville  v.  Geisse,  3  Ohio  St.  333  ; 
Timmons  v.  Dunn,  4  Ohio  St.  683  ;  Baltimore, 
etc.,  R.  Co.  v.  Jameson,  13  W.  Va.  838,  31  Am. 
Rep.  775. 

As  Illustrations  of  the  Growth  of  the  Doctrine 

see  the  following  cases :  Broom  v.  Davis,  7 
East  479,  note ;  Basten  v.  Butter,  7  East  479 : 
Farnsworth  v.  Gerrard,  1  Campb.  38,  per  Lord 
Ellenborough  :  Mondel  v.  Steel,  8  M.  &  W.  870, 
per  Parke,  B. ;  Rigge  v.  Burbidge,  15  M.  &  W. 
600,  per  Alderson,  B. :  Withers  v.  Greene,  9 
How.  (II.  S.)  213:  Peden  -•.  Moore,  1  Stew.  & 
P.  (  Ala.)  71,  21  Am.  Dec.  649:  Morehead  v. 
Gayle,  2  Stew.  &  P.  (Ala.)  224;  Wheat  v.  Dot- 
son,  12  Ark.  699;  Harrington  v.  Stratton.  22 
Pick.  (Mass.)  510;  Stacy  v.  Kemp,  97  Mass. 
166:  Carey  7'.  Guillow.  105  Mass.  18.  7  Am. 
Rep.  494:  Bouker  v.  Randies.  31  N.  I.  L.  335; 
Reab  v.  McAlister.  8  Wend.  (N.  Y.)  109.  ' 
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Doctrine  Applicable  in  Equity  and  in  Admiralty. —  Recoupment  is  applied  not  only 

in  courts  of  common  law,  but  also  in  courts  of  equity  1  and  of  admiralty.2 

Nature  of  Doctrine  —  Recoupment  Matter  of  Right.  —  In  a  case  where  recoupment 
is  properly  applicable,  the  defendant  may  avail  himself  of  the  plaintiff's  default 
as  a  matter  of  absolute  right.3 

Analogy  to  Cross-action.  —  Recoupment  is  in  the  nature  of  a  cross-action,4  is 
governed  by  the  same  principles,5  and  can  be  made  available  only  in  those 
cases  where  a  cross-action  against  the  plaintiff  will  lie  to  recover  the  damages 
sought  to  be  recouped.6  The  right  to  recoup  survives,  however,  as  long  as 
the  plaintiff's  right  of  action  subsists.7 

Purpose  of  Recoupment.  —  Recoupment  was  invented  and  allowed  in  order  to 
advance  substantial  justice  and  to  avoid  circuity  of  action  ;  to  enable  both 
parties,  at  the  election  of  the  defendant,  to  adjust  in  one  action  their  conflicting 
claims  growing  out  of  the  same  contract  or  transaction,  instead  of  remitting 
the  defendant  to  a  separate  proceeding  to  enforce  his  cross-demands.8 

Doctrine  Favored  by  Courts.  —  For  this  reason  the  doctrine  is  generally  favored 

Wilson,  12  Fla.  550;  Mendel  v.  Fink,  8  111. 
App.  378;  J.  C.  Winship  Co.  v.  Wineman,  77 
111.  App.  161  ;  Ward  v.  Fellers,  3  Mich.  291  ; 
Nichols  v.  Dusenbury,  2  N.  Y.  283;  Timmons 
v.  Dunn,  4  Ohio  St.  680 ;  Davenport  v.  Hub- 
bard, 46  Vt.  200,  14  Am.  Rep.  620. 

In  Pennsylvania  recoupment  is  allowed  by 
way  of  "  equitable  defense."  Dushane  v.  Bene- 
dict, 120  U.  S.  630;  Light  v.  Stoever,  12  S.  & 
R.  (Pa.)  431. 

5.  Timmons  v.  Dunn,  4  Ohio  St.  680. 

6.  See  infra,  this  section,  Liniitations  of 
Doctrine — -Cross-action  Must  Lie  Between 
Parties. 

7.  Aultman  v.  Torrey,  55  Minn.  492 ;  Estell 
v.  Myers,  54  Miss.  174.  See  also  infra,  this 
section,  Statute  of  Limitations. 

8.  Reason  for  Doctrine — United  States. — 
Withers  v.  Greene,  9  How.  (U.  S.)  213;  Winder 
v.  Caldwell,  14  How.  (U.  S.)  443. 

Alabama.  —  Peden  v.  Moore,  1  Stew.  &  P. 
(Ala.)  71,  21  Am.  Dec.  649. 

Arkansas.  —  Wheat  v.  Dotson,  12  Ark.  699. 
California.  —  Flint  v.  Lyon,  4  Cal.  17;  Rob- 
erts v.  Donovan,  70  Cal.  113. 

Florida.  —  Branch  v.  Wilson,  12  Fla.  550. 
Georgia.  —  Mell  v.  Moony,  30  Ga.  415. 
Illinois. — -Stow  v.  Yarwood,  14  111.  427; 
Schuchmann  v.  Knoebel,  27  111.  175  ;  Streeter 
v.  Streeter,  43  111.  155  ;  Peck  v.  Brewer,  48  111. 
54;  Doane  v.  Dunham,  65  111.  512;  Stubblefield 
v.  Soule,  21  111.  App.  154;  Beam  v.  Cleveland, 
etc.,  R.  Co.,  97  111.  App.  24. 

Indiana.  —  Clark  v.  Wildridge,  5  Ind.  176; 
Houston  v.  Young,  7  Ind.  200. 

Maine.  —  Hammatt  v.  Emerson,  27  Me.  308, 
46  Am.  Dec.  598  ;  Herbert  v.  Ford,  29  Me.  546. 

Massachusetts.  —  Harrington  v.  Stratton,  22 
Pick.  (Mass.)  510;  Goodwin  v.  Morse,  9  Met. 
(Mass.)  27-8;  Dorr  v.  Fisher,  1  Cush.  (Mass.) 
271  ;  Cook  v.  Castner,  9  Cush.  (Mass.)  277; 
Sawyer  Wiswell,  9  Allen  (Mass.)  39;  Stacy 
v.  Kemp,  97  Mass.  168;  Carey  v.  Guillow,  105 
Mass.  20,  7  Am.  Rep.  494  :  Campbell  v.  Somer- 
ville,  114  Mass.  336;  Home  Sav.  Bank  -'.  Bos- 
ton, 131  Mass.  277. 

Michigan.  —  Ward  v.  Fellers,  3  Mich.  281; 
Piatt  7'.  Brand,  26  Mich.  173. 

Mississippi.  —  Myers  v.  Estell,  47  Miss.  4. 
Missouri.  —  Nelson  v.  Johnson,  25  Mo.  430. 
New  York.  —  Frisbee  v.  Hoffnagle.  11  Johns. 
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See  also  in  this  connection  a  valuable  article 
in  7  Am.  L.  Rev.,  No.  3,  p.  389,  where  the  de- 
velopment of  the  doctrine  of  recoupment  is 
traced  and  exhaustively  treated. 

In  New  Jersey  recoupment  has  been  said  not 
to  exist  at  common  law,  but  to  be  wholly  the 
creature  of  statute,  so  far  as  it  applies  to  con- 
tracts not  under  seal ;  and  although  by  the 
common  law  of  that  state  the  total  or  partial 
failure  of  consideration  of  a  simple  contract 
can  be  shown  in  reduction  of  damages,  this  rule 
has  been  considered  as  having  no  affinity  to 
recoupment.  Price  v.  Reynolds,  39  N.  J.  L. 
171.  See  also  Bozarth  v.  Dudley,  44  N.  J.  L. 
313,  43  Am.  Rep.  373.  Thus,  in  Wakeman  v. 
Illingsworth,  40  N.  J.  L.  434,  it  was  said  by 
Depue,  J.  :  "I  consider  the  law  as  settled  in  this 
state  by  long  and  uniform  practice,  that  in  an 
action  on  a  contract  of  sale  resting  in  parol,  or 
on  a  note  given  on  such  a  consideration,  the 
defense  is  limited  to  matters  which  question 
merely  the  value  of  the  consideration,  except 
so  far  as  the  rule  has  been  modified  by  the 
section  of  the  practice  act  which  permits,  in 
certain  cases,  the  recoupment  of  damages  in 
actions  on  contracts  not  under  seal.  Rev.,  p. 
868,  §  129."  These  statements,  however,  were 
not  material  to  the  decisions  in  the  cases  where 
they  were  made,  and  are  clearly  erroneous  ;  for 
not  only  is  it  obvious  that  in  a  contract  con- 
sisting of  mutual  dependent  promises,  total  or 
partial  nonperformance  by  one  party  amounts 
to  the  same  thing  as  total  or  partial  failure  of 
consideration  (see  infra,  this  section,  Breach 
of  Contract  as  Failure  of  Consideration) ,  but 
the  doctrine  of  recoupment  in  cases  of  defective 
performance  by  the  plaintiff  was  expressly 
recognized  and  enforced  in  earlier  New  Jersey 
decisions  as  a  well-settled  principle  of  the  com- 
mon law.  Bouker  v.  Randies,  31  N.  J.  L.  335. 
See  also  Marshall  v.  Hann,  17  N.  J.  L.  428; 
Newman  v.  Fowler,  37  N.  J.  L.  91. 

1.  Recoupment  in  Equity. —  Estell  v.  Myers, 
54  Miss.  174. 

2.  Recoupment  in  Admiralty.  ■ —  Snow  v.  Car- 
ruth,  1  Sprague  (U.  S.)  324;  Nichols  v.  Trem- 
lett,  1  Sprague  (U.  S.)  361. 

3.  Recoupment  Matter  of  Right. — Timmons  v. 
Dunn.  4  Ohio  St.  684. 

4.  Remedy  in  Nature  of  Cross-action.  — 
Merrill  v.   Everett,   38  Conn.  43 ;   Branch  v. 
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Breach  of  Contract. 


by  the  courts,  the  tendency  being  to  allow  the  defense,  if  consistent  with 
proper  and  regular  practice,  rather  than  to  remit  the  defendant  to  a  separate 
action.1 

c.  Distinguished  from  Set-off.  —  Recoupment  is  to  be  distinguished 
from  set-off  in  several  particulars,  viz. :  Recoupment  is  of  common-law  origin, 
while  set-off  is  purely  statutory ;  in  recoupment  the  matter  set  up  by  the 
defendant  must  arise  out  of  the  same  transaction  or  relate  to  the  same  subject- 
matter  as  the  plaintiff's  claim,  while  in  set-off  the  opposing  claims  may  arise 
out  of  independent  transactions;  in  recoupment  the  defendant's  damages  need 
not  be  liquidated,  while  in  set-off,  at  least  under  the  earlier  statutes,  only 
liquidated  damages  can  be  allowed  to  the  defendant;  and  in  recoupment,  at 
common  law,  the  defendant  cannot  recover  an  affirmative  judgment  for  an 
excess  of  damages  over  and  above  the  plaintiff s  claim,  while  in  set-off  the 
excess  is  recoverable.2 

2.  Recoupment  for  Breach  of  Contract  Sued  Upon — a.  General  Rule  — 
Where  one  party  to  an  entire  contract  consisting  of  mutually  dependent 
promises  or  stipulations  brings  an  action  against  the  other  to  recover  damages 
for  a  breach  or  nonperformance,  or  to  recover  the  value  of  services  rendered 
under  the  contract,  the  defendant  may  show  that  the  plaintiff  himself  has 
broken  or  failed  to  perform  some  term  or  stipulation  of  the  same  contract,  and 
by  proving  damages  for  this  breach,  the  defendant  may  reduce  or  wholly 
extinguish  the  amount  of  the  plaintiff's  recovery.3 


(N.  Y.)  so;  M'Allister  v.  Reab,  4  Wend.  (N. 
Y.)  483.  affirmed  8  Wend.  (N.  Y.)  109;  Batter- 
man  v.  Pierce,  3  Hill  (N.  Y.)  174. 

Ohio.  —  Steamboat  Wellsville  v.  Geisse,  3 
Ohio  St.  333  ;  Timmons  v.  Dunn,  4  Ohio  St. 
680. 

Pennsylvania.  —  Heck  v.  Shener,  4  S.  &  R. 
(Pa.)  249,  8  Am.  Dec.  700. 

South  Carolina.  —  Sumter  v.  Welsh,  2  Bay 
(S.  Car.)  358. 

Tennessee.  —  Sample  v.  Looney,  1  Overt. 
(Tenn.)  85. 

1.  Recoupment  Favored  by  Courts  —  Arkansas. 

—  Wheat  v.  Dotson.  12  Ark.  699. 

Georgia.  —  Mell  v.  Moony,  30  Ga.  415;  Luf- 
burrow  v.  Henderson,  30  Ga.  482. 

Illinois.  —  Bross  v.  Cairo,  etc.,  R.  Co.,  9  111. 
App.  366 ;  Cunnea  v.  Williams,  1 1  111.  App.  80 ; 
Stow  v.  Yarwood,  14  111.  424;  Streeter  v. 
Streeter.  43  111.  155;  Peck  v.  Brewer,  48  111. 
54 ;  Beam  v.  Cleveland,  etc.,  R.  Co.,  97  111. 
App.  24. 

Indiana.  —  Houston  v.  Young,  7  Ind.  200; 
Slayback  v.  Jones,  9  Ind.  472. 

Maine.  —  Herbert  v.  Ford,  29  Me.  546. 

Massachusetts.  —  Carey  v.  Guillow,  105  Mass. 
18,  7  Am.  Rep.  494. 

Michigan.  —  Piatt  v.  Brand,  26  Mich.  173. 

Mississippi.  —  Myers  v.  Esteli,  47  Miss.  23. 

Ohio.  —  Steamboat  Wellsville  v.  Geisse,  3 
Ohio  St.  333  ;  Timmons  v.  Dunn,  4  Ohio  St. 
683  :  Upton  v.  Julian,  7  Ohio  St.  97. 

Tennessee.  —  Hogg  v.  Cardwell,  4  Sneed 
(Tenn.)  151. 

2.  Distinctions  Between  Recoupment  and  Set-off. 

—  2  Pars,  on  Contr.  (7th  ed.)  pp.  879,  880; 
Grisham  v.  Bodman,  111  Ala.  194:  Stow  v. 
Yarwood,  14  111.  427;  Waterman  v.  Clark,  76 
111.  428;  Kingman  v.  Draper,  14  111.  App.  577; 
Ward  v.  Fellers.  3  Mich.  282;  McHardy  r. 
Wadsworth,  8  Mich.  353  ;  Myers  v.  Estell,  47 
Miss.  4  ;  Davenport  v.  Hubbard,  46  Vt.  200,  14 
Am.    Rep.    620 ;    Baltimore,   etc.,    R.    Co.  v. 


Jameson,  13  W.  Va.  838,  31  Am.  Rep.  775; 
Rockwell  v.  Daniels,  4  Wis.  440.  See  also 
supra,  this  section,  Set-off. 

"  It  Is  Sometimes  Difficult  to  Discriminate  set- 
off from  reduction  or  recoupment.  The  former 
bears  so  close  analogy  to  both  of  the  latter,  and 
is  often  so  mingled  with  them  by  the  facts  of 
a  case,  as  to  render  it  difficult  to  determine  in 
which  form  the  opposing  demand  should  be 
brought  against  the  plaintiff's  claim.  *  *  * 
Doubtless  the  same  matter  may  sometimes  be 
used  as  a  defense  in  recoupment  or  in  set-off, 
as  the  exigencies  of  the  case  may  require." 
Davenport  v.  Hubbard,  46  Vt.  206,  14  Am.  Rep. 
620,  per  Ross,  J.  See  also  Lawton  v.  Ricketts, 
104  Ala.  435  ;  Conner  v.  bmith,  88  Ala.  300. 

Under  the  Georgia  Code,  set-off  and  recoup- 
ment are  substantially  alike  and  do  not  differ 
in  their  effects  on  the  result  of  the  suit.  Civ. 
Code  Ga.,  §§  3261,  2909  (2  Code  Ga.  1895, 
§§  4944,  3756).    Fontaine  v.  Baxley,  90  Ga.  416. 

3.  Recoupment  for  Breach  or  Nonperformance 
by  Plaintiff  —  England.  —  Basten  v.  Butter,  7 
East  479  ;  Farnsworth  v.  Garrard,  1  Campb.  38  : 
Montriou  v.  Jefferys,  2  C.  &  P.  113,  12  E.  C.  L. 
50;  Newton  v.  Forster,  12  M.  &  W.  772;  Chapel 
"'.  Hickes,  2  Cromp.  &  M.  214  ;  Turner  r.  Diaper, 
2  M.  &  G.  241,  40  E.  C.  L.  351  ;  Allen  v.  Cam- 
eron, 1  Cromp.  &  M.  832;  Pardow  v.  Webb,  C. 
&  M.  531,  41  E.  C.  L.  290. 

United  States.  —  Van  Buren  v.  Digges,  11 
How.  (U.  S.)  461  ;  Winder  v.  Caldwell,  14  How. 
(U.  S.)  443;  Florida  R.  Co.  v.  Smith.  21  Wall. 
(U.  S.)  255.  But  see  Crowninshield  v.  Robin- 
son, 1  Mason  (U.  S.)  93. 

Alabama.  —  Peden  v.  Moore,  1  Stew,  ft  P. 
(Ala.)  71,  21  Am.  Dec.  649;  Hunter  v.  Wald- 
rnn,  7  Ala.  753;  Hatchett  Vt  Gibson.  13  Ala. 
587  :  Reynolds  v.  Bell,  84  Ala.  496  :  Conner  7'. 
Smith.  88  Ala.  300  ;  Horton  v.  Miller.  84  Ala. 
537;  Behrman  v.  Newton,  103  Ala.  525:  F.wing 
v.  Shaw,  83  Ala.  335. 

Arkansas.  —  Smith    7'.    Capers.    13    Ark.  9; 
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b.  Fraud  of  Plaintiff  Not  Essential  Element.  —  It  was  expressly 
determined  at  a  comparatively  early  date  that  the  right  of  a  defendant  in  an 
action  ex  contractu  to  claim  damages  by  way  of  recoupment  is  not  confined  to 
cases  where  fraud  is  imputable  to  the  plaintiff,  but  exists  where  the  latter's 
default  consists  in  nothing  graver  than  a  breach  of  contract.1    This  principle 


Brunson  v.  Martin,  17  Ark.  270;  Berry  v. 
Diamond,  19  Ark.  262. 

Connecticut.  —  McAlpin  v.  Lee,  12  Conn.  129, 
30  Am.  Dec.  609 ;  Satchwell  v.  Williams,  40 
Conn.  371  ;  Bixby  v.  Parsons,  49  Conn.  483,  44 
Am.  Rep.  246 ;  Merrill  v.  Everett,  38  Conn. 
48. 

Georgia.  —  Mell  v.  Moony,  30  Ga.  415; 
Cherry  v.  Sutton,  30  Ga.  875  ;  Finney  v.  Cad- 
wallader,  55  Ga.  75. 

Illinois.  —  Higgins  v.  Lee,  16  111.  495  ;  Holmes 
v.  Stummel,  24  111.  370  ;  Peck  v.  Bligh,  37  111. 
317;  Peck  v.  Brewer,  48  111.  54 ;  Queen  v. 
Doolan,  55  111.  526 ;  Haskell  v.  Brown,  65  111. 
29;  Snell  v.  Cottingham,  72  111.  163;  Pepper  v. 
Rowley,  73  111.  262 ;  Belden  v.  Perkins,  78  111. 
449;  Cooke  v.  Preble,  80  111.  381  ;  Galena,  etc., 
R.  Co.  v.  Barrett,  95  111.  467  ;  Minnesota  Lum- 
ber Co.  v.  Whitebreast  Coal  Co.,  160  111.  85, 
reversing  56  111.  App.  248  :  Bross  v.  Cairo,  etc., 
R.  Co.,  9  111.  App.  363  ;  Kappes  v.  Appel,  14 
111.  App.  170;  Baltimore,  etc.,  R.  Co.  v.  Brant. 
17  111.  App.  151;  Steinhoff  v.  Electric  Light, 
etc.,  Co.,  47  111.  App.  454  ;  Galbraith  v.  Chicago 
Architectural  Iron  Works,  50  111.  App.  248 ; 
Beam  v.  Cleveland,  etc.,  R.  Co.,  97  111.  App.  24  ; 
Evans  v.  Chicago,  etc.,  R.  Co.,  26  111.  189. 

Indiana.  —  McKinney  V.  Springer,  3  Ind.  60  ; 
Epperly  v.  Bailey,  3  Ind.  72 ;  Manville  v.  Mc- 
Coy, 3  Ind.  148;  Houston  v.  Young,  7  Ind.  200. 

Iowa.  —  Byerlee  v.  Mendel,  39  Iowa  382. 

Kansas.  —  Duncan  v.  Baker.  21  Kan.  99. 

Maine.  —  Herbert  v.  Ford,  29  Me.  546 ; 
Rogers  v.  Humphrey,  39  Me.  382 ;  Morse  v. 
Moore,  83  Me.  473,  23  Am.  St.  Rep.  783  ;  Cota 
v.  Mishow,  62  Me.  124. 

Maryland.  —  Abbott  v.  Gatch,  13  Md.  314,  71 
Am.  Dec.  635  ;  Warfield  v.  Booth,  33  Md.  63. 

Massachusetts.  —  Dodge  v.  Tileston,  12  Pick. 
(Mass.)  328;  Bee  Printing  Co.  v.  Hichborn,  4 
Allen  (Mass.)  63;  Taft  v.  Montague,  14  Mass. 
282.  7  Am.  Dec.  215;  Stacy  v.  Kemp.  97  Mass. 
166:  Campbell  v.  Somerville,  114  Mass.  334; 
Collins  v.  Delaporte,  115  Mass.  159. 

Michigan.  —  Allen  7'.  McKibbin,  5  Mich.  449; 
Wildey  ?\  Fractional  School  Dist.  No.  One,  25 
Mich.  419;  Wilson  v.  Wagar,  26  Mich.  452: 
Morehouse  7'.  Baker,  48  Mich.  335  :  Alberts  V. 
Stearns,  50  Mich.  350;  Jackson  v.  Armstrong, 
50  Mich.  65  ;  Wickes  v.  Swift  Electric  Light 
Co.,  70  Mich.  322;  Sinker  7'.  Diggins,  76  Mich. 
5S7  ;  McGregor  v.  Ross,  96  Mich.  103;  Ameri- 
can Cushman  Telephone  Co.  v.  Noble,  98 
Mich.  67. 

Mississippi.  —  Fowler  v.  Payne,  49  Miss.  32  ; 
Andre  v.  Morrow,  65  Miss.  315,  7  Am.  St.  Rep. 
658. 

Missouri.  —  Haysler  v.  Owen,  61  Mo.  270; 
Wagner  v.  Dette.  2  Mo.  App.  254 ;  Redlands 
Orange  Growers  Assoc.  v.  Gorman,  76  Mo.  App. 
184. 

New  Hampshire.  —  Britton  v.  Turner,  6  N. 
H.  481,  26  Am.  Dec.  713;  Elliot  v.  Heath.  14 
N.  H.  131  ;  Horn  v.  Batchelder,.  41  N.  H.  86. 

New  Jersey. —  Bouker  v.  Randies,  31  N.  J.  L. 


335  ;  Babbitt  v.  Moore,  51  N.  J.  L.  230.  Com- 
pare Smalley  v.  Hendrickson,  29  N.  J.  L.  371. 

Neiv  York.  —  Grant  7'.  Button,  14  Johns.  (N. 
Y.)  377;  Spalding  v.  Vandercook,  2  Wend.  (N. 
Y.)  431;  Sickels  v.  Pattison,  14  Wend.  (N.  Y.) 
257,  28  Am.  Dec.  527;  Still  v.  Hall,  20  Wend. 
(N.  Y.)  51  ;  Ives  7'.  Van  Epps,  22  Wend.  (N. 
Y.)  155;  Whitbeck  v.  Skinner,  7  Hill  (N.  Y.) 
53;  Allaire  Works  7'.  Guion,  10  Barb.  (N.  Y.) 
55;  Snook  7».  Fries,  19  Barb.  (N.  Y.)  313; 
Shallies  v.  Wilcox,  2  Hun  (N.  Y.)  419;  Per 
Lee  v.  Beebe,  13  Hun  (N.  Y.)  89;  Crane  v. 
Hardman,  4  E.  D.  Smith  (N.  Y.)  339;  Moffet 
v.  Sackett,  18  N.  Y.  522;  Elwell  v.  Skiddy,  77 
N.  Y.  282.  See  also  Hopping  v.  Quin,  12  Wend. 
(N.  Y.)  517. 

Ohio.  —  Steamboat  Wellsville  7'.  Geisse,  3 
Ohio  St.  333  ;  Upton  7'.  Julian,  7  Ohio  St.  95. 

Pennsylvania.  —  Noble  v.  James,  2  Grant 
Cas.  (Pa.)  278;  Patterson  v.  Hulings,  10  Pa. 
St.  506;  Blessing  v.  Miller,  102  Pa.  St.  45. 

Tennessee.  —  Porter  v.  Woods,  3  Humph. 
(Tenn.)  56,  39  Am.  Dec.  153;  Overton  v. 
Phelan,  2  Head  (Tenn.)  447. 

Vermont.  —  Eddy  v.  Clement,  38  Vt.  486; 
Wilder  7'.  Stanley,  49  Vt.  105  ;  Traverse  v. 
Montpelier  Carriage  Co.,  62  Vt.  67.  See  also 
Brackett  v.  Morse,  23  Vt.  554. 

Wisconsin.  —  Rockwell  7'.  Daniels,  4  Wis. 
432;  Butler  v.  Titus,  13  Wis.  429;  Ketchum  v. 
Wells,  19  Wis.  25. 

See  also  the  titles  Implied  or  Quasi  Con- 
tracts, vol.  15,  p.  1076;  Working  Contracts. 

Contract  to  Issue  Passes.' — In  an  action 
against  a  railway  company  for  breach  of  a  con- 
tract to  furnish  free  passes  to  the  plaintiff,  the 
company  may  recoup  damages  for  the  plain- 
tiff's misuse  of  passes  previously  issued  under 
the  contract.  Baltimore,  etc.,  R.  Co.  v.  Brant, 
17  111.  App.  151. 

In  an  Action  for  the  Price  of  Printing  Ballots, 
one  twenty-fourth  of  which  were  so  imperfectly 
printed  as  to  be  useless,  the  defendants  were 
allowed  to  recoup  the  expense  incurred  in 
separating  these  from  the  general  mass.  Mac- 
gowan  v.  Whiting,  9  Daly  (N.  Y.)  86. 

Early  Decisions  disregarded  the  doctrine,  a 
cross-action  being  held  essential  to  the  protec- 
tion of  the  defendant's  rights.  Broom  v.  Davis, 
note  to  Basten  v.  Butter,  7  East  479  ;  Crownin- 
shield  v.  Robinson.  1  Ma?on  (U.  S.)  93.  See 
also  the  opinion  of  Lord  Ellenborough  in  Farns- 
worth  v.  Garrard,  1  Campb.  38. 

Under  the-  Georgia  Code,  recoupment  may  be 
pleaded  in  all  actions  ex  contractu  where,  from 
any  reason,  the  plaintiff,  under  the  same  con- 
tract, is  in  good  conscience  liable  to  the  de- 
fendant. 2  Code  Ga.  (1895),  §  37S9-  Will- 
iams v.  Waters,  36  Ga.  454  ;  Latimer  v.  Lane,  45 
Ga.  474 ;  Finney  v.  Cadwallader,  55  Ga.  78 ; 
Cochran  v.  Jones,  85  Ga.  684. 

1.  Plaintiff  Need  Not  Have  Been  Guilty  of 
Fraud.  —  Morehead  v.   Gayle,   2   Stew.  &  P. 
(Ala.)  224:  Batterman  v.  Pierce,  3  Hill  (N. 
Y.)  171.    See  also  Myers  v.  Estell,  47  Miss.  5. 
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is  supported  by  a  multitude  of  cases  in  which  recoupment  has  been  allowed  in 
the  absence  of  fraud.1 

c  Breach  of  Contract  as  Failure  of  Consideration.  —  The  doc- 
trine of  recoupment,  as  applied  to  cases  where  the  plaintiff  has  been  guilty  of 
a  breach  of  the  contract  upon  which  he  sues,  is  generally  considered  as  being 
founded  upon  the  theory  of  failure  of  consideration,  performance  by  the 
plaintiff  being  deemed  the  consideration  of  performance  by  the  defendant. 
Thus,  an  entire  or  partial  breach  by  the  plaintiff  is  the  same  thing  as  a  total  or 
partial  failure  of  consideration.*  In  Nezv  York,  however,  a  different  view  has 
been  taken.  It  is  there  considered  that  recoupment  does  not  rest  upon  failure 
of  consideration,  but  is  a  setting  off  of  one  distinct  claim  against  another.3 

d.  Application  of  Rule  to  Particular  Classes  of  Contracts  — 
(i)  Contracts  for  Labor  and  Services  —  Construction  Contracts  and  the  Like.  — 
Recoupment  is  frequently  applied  in  cases  where  the  contract  is  one  for  the 
performance  of  work,  labor,  and  services,  the  furnishing  of  materials,  etc.,  such 
as  contracts  for  building,  construction,  repairs,  and  the  like.  In  such  cases, 
where  the  plaintiff  sues  to  recover  compensation  for  services  rendered, 
materials  furnished,  etc.,  the  defendant  may  show  that  the  plaintiff  has  not 
fulfilled  his  contract  —  that  the  work  was  done  in  an  unskilful  or  negligent 
manner;  that  the  materials  were  defective  or  unsuitable;  or  that  the  thing 
constructed  was  not  in  accordance  with  the  contract  —  and  may  set  up  the 
damages  thereby  sustained  in  reduction  or  extinguishment  of  the  plaintiff's 
demand.'*    Likewise  the  defendant  may  recoup  damages  for  the  plaintiff's 


1.  See  the  cases  cited  throughout  the  pre- 
ceding and  following  subdivisions  of  this  sec- 
tion. 

2.  Recoupment  and  Failure  of  Consideration.  — 

Berry  v.  Diamond,  19  Ark.  262;  Mell  v.  Moony, 
30  Ga.  415;  Lufburrow  v.  Henderson,  30  Ga. 
484  ;  Finney  v.  Cadwallader,  55  Ga.  78  ;  Christy 
V.  Ogle,  33  111.  295;  Keegan  v.  Kinnare,  123 
111.  280;  Lyon  v.  Bryant,  54  111.  App.  331; 
Myers  v.  Estell,  47  Miss.  18;  Scroggin  v.  Hol- 
land, 16  Mo.  419.  See  also  Basten  v.  Butter,  7 
East  479  {per  Le  Blanc,  J.)  ;  Cooper  v.  King, 
73  Iowa  136;  Hodgkins  v.  Moulton,  100  Mass. 
310;  Wilson  v.  Reedy,  33  Minn.  504;  Aultman 
v.  Torrey,  55  Minn.  494;  Myers  v.  Estell,  47 
Miss.  18;  Heck  v.  Shener,  4  S.  &  R.  (Pa.)  249, 
8  Am.  Dec.  700;  Blessing  v.  Miller,  102  Pa. 
St.  45;  Patterson  v.  Hulings,  10  Pa.  St.  507. 
See  also  the  title  Consideration,  vol.  6,  p.  783 
et  seq. 

"  In  its  modern  applications,  the  foundation 
of  recoupment  is  failure  of  consideration.  The 
defendant,  in  effect,  admits  his  failure  to  per- 
form the  contract  upon  which  he  is  sued,  and 
seeks  to  extenuate  his  default  by  showing  that 
the  plaintiff  has  failed,  in  some  particular,  to 
do  that  which  was  the  consideration  of  the  de- 
fendant's promise,  and  to  that  extent,  therefore, 
that  the  plaintiff  has  no  right  to  hold  the  de- 
fendant liable.  Hence,  it  is  essential  that  the 
wrong  of  which  the  defendant  complains  should, 
in  some  way,  impair  the  consideration  of  his 
contract.  In  other  words,  it  must  appear  that 
the  express  or  implied  promise  broken  by  the 
plaintiff  was  the  consideration  for  the  defend- 
ant's promise."  Note  in  40  Am.  Dec.  323  to 
Van  Epps  v.  Harrison,  5  Hill  (N.  Y.)  63,  quoted 
with  approval  in  Lyon  v.  Bryant,  54  111.  App. 
333,  and  in  Keegan  v.  Kinnare,  123  111.  286. 

This  doctrine  is  founded  upon  the  funda- 
mental idea  that  the  action  puts  the  whole  con- 
tract in  issue  as  it  ought  to  do,  and  that  no 
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party  to  it  should  be  allowed  to  recover  of  an- 
other upon  a  violation  of  a  part,  while  his  own 
breach  of  another  part  goes  unredressed.  Mell 
v.  Moony,  30  Ga.  415. 

The  modern  law  of  recoupment,  however,  is 
a  liberal  and  beneficial  improvement  upon  the 
doctrine  of  failure  of  consideration,  l^ufbur- 
row  v.  Henderson,  30  Ga.  484  (per  Stephens, 
J.)  ;  Myers  v.  Estell,  47  Miss.  18. 

3.  Gillespie  v.  Torrance,  25  N.  Y.  306,  82 
Am.  Dec.  355,  affirming  4  Bosw.  (N.  Y.)  36. 

4.  Contracts  to  Furnish  Services,  Materials,  Etc. 
—  Building  Contracts  —  England.  —  Farns- 
worth  v.  Garrard,  1  Campb.  38  ;  Basten  v. 
Butter,  7  East  479  ;  Chapel  v.  Hickes,  2  Cromp. 
&  M.  214;  Thornton  v.  Place,  1  M.  &  Rob.  218; 
Cutler  v.  Close,  5  C.  &  P.  337,  24  E.  C.  L.  348. 
Contra,  Broom  v.  Davis,  note  to  Basten  v. 
Butter,  7  East  479. 

United  States.  —  Florida  R.  Co.  -•.  Smith,  21 
Wall.  (U.  S.)  255;  Van  Buren  v.  Digges,  n 
How.  (U.  S.)  461  ;  Winder  v.  Caldwell,  14  How. 
(U.  S.)  434- 

Arkansas.  —  Smith  v.  Capers,  13  Ark.  9; 
Robinson  v.  Mace,  16  Ark.  97. 

Colorado.  ■ —  Schaefer  v.  Gildea,  3  Colo. 
IS- 

Illinois.  —  Higgins  v.  Lee,  16  111.  495  ;  Holmes 
V.  Stummel,  24  111.  370  ;  Queen  v.  Doolan,  55 
111.  526  ;  Estep  v.  Fenton,  66  111.  467  ;  Snell  v. 
Cottingham,  72  111. .163;  Cooke  v.  Preble,  80  111. 
381;  Kappes  v.  Appel,  14  111.  App.  170;  Stein- 
hoff  v.  Electric  Light,  etc.,  Co.,  47  111.  App.  454; 
Galbraith  v.  Chicago  Architectural  Iron  Works, 
50  111.  App.  248  ;  Belvidere  Gas  Light,  etc.,  Co. 
v.  Wayland,  77  111.  App.  657. 

Indiana.  —  McKinney  v.  Springer,  3  Ind.  60; 
Manville  v.  McCoy,  3  Ind.  148. 

Massachusetts.  —  Taft  v.  Montague,  14  Mass. 
282,  7  Am.  Dec.  215. 

Michigan.  —  Allen  v.  McKibbin.  5  Mich.  449, 
approved  and  followed  in  Wildey  v.  Fractional 
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failure  to  complete  the  work  within  the  time  specified  in  the  contract.1 

(2)  Contracts  for  Personal  Services.  —  Where  the  contract  is  one  for  per- 
sonal services  by  the  plaintiff  and  the  action  is  to  recover  compensation  for 
services  performed,  the  defendant  can  recoup  damages  caused  by  the  plain- 
tiff's  negligence  in  performing  the  services,  or  by  his  failure  to  fulfil  his  duties 
in  a  proper  manner.*  especially  where  the  plaintiff  represented  himself  as 
being  skilled  in  the  work  he  was  hired  to  perform;3  or  where  the  character 
of  the  work  required  particular  skill  and  care  on  his  part ;  4  and  the  same  is 
true  of  damages  resulting  from  the  plaintiff's  wilful  misfeasance  in  connection 
with  his  employment.5 


School  Dist.  No.  One,  25  Mich.  419;  Howell  v. 
Medler,  41  Mich.  641. 

Mississippi.  —  Jefferson  County  v.  Arrghi,  51 
Miss.  667. 

Missouri. —  Haysler      Owen,  61  Mo.  270. 
New  Hampshire. —  Horn  v.  Batchelder,  41  N. 
H.  86. 

New  York.  —  Locke  v.  Smith,  10  Johns.  (N. 
Y.)  250:  Spalding  v.  Vandercook,  2  Wend.  (N. 
Y.)  431  ;  Bloodgood  v.  Ingoldsby,  1  Hilt.  (N.  Y.) 
388.    See  also  Grant  v.  Button,  14  Johns.  (N. 

Y.)  377- 

Oliio.  —  Steamboat  Wellsville  v.  Geisse,  3 
Ohio  St.  333. 

Pennsylvania.  —  Wright  v.  Cumpsty,  41  Pa. 
St.  103. 

Tennessee.  —  Overton  v.  Phelan,  2  Head 
(Tenn.)  447;  Gibson  v.  Carlin,  13  Lea  (Tenn.) 

4-jo. 

Vermont.  —  Baker  v.  Troy,  etc.,  R.  Co.,  27 
Vt.  766;  Wilson  v.  Greensboro,  54  Vt.  533. 

West  Virginia.  —  Natural  Gas  Co.  v.  Healy, 
33  W.  Va.  102. 

Se^  generally  the  titles  Master  and  Servant, 
vol.  20,  p.  22  ;  Working  Contracts. 

Failure  to  Finish  Work  under  Contract  —  Work 
Completed  by  Employer.  —  Where  a  person  is 
employed  to  do  certain  work  for  a  certain  sum, 
but  does  not  complete  the  work  and  part  of 
it  is  afterwards  done  by  the  employer,  the 
cost  of  the  latter  work  may  be  deducted  from 
the  amount  of  the  plaintiff's  recovery.  Turner 
v.  Diaper,  2  M.  &  G.  241,  40  E.  C.  L.  351.  See 
also  Thornton  v.  Place,  1  M.  &  Rob.  218;  Cutler 
v.  Close,  s  C.  &  P.  337.  24  E.  C.  L.  348. 

Contract  for  Work,  Labor,  and  Materials  —  Part 
of  Materials  Furnished  by  Defendant.  —  The 
plaintiffs  contracted  in  writing  to  do  certain 
work  for  the  defendant,  and  find  the  materials 
for  it,  for  a  fixed  sum.  The  defendant  after- 
wards supplied  a  portion  of  the  materials,  which 
the  plaintiffs  accepted  and  used  up  in  the  work. 
In  an  action  for  the  work  done  by  the  plaintiffs 
it  was  held  that  the  defendant  was  entitled  to 
deduct  from  the  damages  the  value  of  the  mate- 
rials supplied  by  him.  Newton  v.  Forster,  12  M. 
&  W.  772. 

1 .  Recoupment  of  Damages  for  Delay  in  Comple- 
tion of  Work.  —  Front  St.,  etc.,  R.  Co.  v.  Butler, 
50  Cal.  574;  Korf  v.  Lull,  70  111.  420;  Snell  v. 
Cottingham,  72  111.  161  ;  Abbott  v.  Gatch,  13  Md. 
314,  71  Am.  Dec.  635  ;  Wagner  v.  Corkhill,  40 
Barb.  (N.  Y.)  173;  Rockwell  v.  Daniels,  4  Wis. 
432.  See  also  Benner  v.  Schmidt,  44  111.  App. 
304.  See  generally  the  title  Working  Con- 
tracts. 

2.  Recoupment  for  Negligence  or  Other  Default 
of  Employee.  —  Woodrow  v.  Hawving,  105  Ala. 
240;  Lee  v.  Clements,  48  Ga.  128;  Newman  v. 


Reagan,  63  Ga.  755 ;  Garfield  v.  Huls,  54  111. 
427  ;  Hatlin  v.  Chase,  88  Me.  237  ;  Johnson  v. 
White  Mountain  Creamery  Assoc.,  68  N.  H. 
437,  73  Am.  St.  Rep.  610;  Wilder  v.  Stanley,  49 
Vt.  105.  See  also  Hunter  v.  Waldron,  7  Ala. 
753  ;  McEwen  v.  Kerfoot,  37  111.  530  ;  Gilson  v. 
Collins,  66  111.  136  (action  by  engineer  to  re- 
cover for  services  on  the  defendant's  tug  boat 
which  was  damaged  by  fire  while  in  the  plain- 
tiff's charge). 

In  an  Action  by  the  Master  of  a  Vessel  to  re- 
cover compensation  for  his  services  from  the 
owner,  the  defendant  may  show  that  through 
the  master's  negligence  the  vessel  has  been  in- 
jured, and  may  recoup  damages  resulting 
therefrom.  Still  v.  Hall,  20  Wend.  (N.  Y.) 
52. 

In  an  Action  by  a  Factor  Against  His  Principal 

to  recover  a  general  balance,  the  plaintiff's  neg- 
ligence in  selling  the  defendant's  goods  may  be 
given  in  evidence  in  mitigation  of  damages. 
Dodge  v.  Tileston,  12  Pick.  (Mass.)  328.  See 
also  the  title  Factors  or  Commission  Mer- 
chants, vol.  12,  p.  671.  Compare  Jones  v. 
Kennedy,  11  Pick.  (Mass.)  125. 

In  an  Action  by  a  Salesman  upon  his  contract 
of  employment  under  which  he  is  to  receive  a 
fixed  sum  for  traveling  expenses  and  a  salary 
dependent  upon  the  amount  of  his  sales,  it  is 
admissible  to  show  his  lack  of  diligence  in  re- 
duction or  bar  of  damages.  Alberts  v.  Stearns, 
50  Mich.  350.  See  also  Pownall  v.  Bair,  78  Pa. 
St.  403- 

Discharge  for  Breach  —  Action  by  Employer.  — 

See  Swift  v.  Harriman,  30  Vt.  607. 
Quitting  Service  Without  Notice.  —  See  Hunt 

v.  Otis  Co.,  4  Met.  (Mass.)  464.  Compare 
Hobbs  v.  Riddick,  5  Jones  L.  (51  N.  Car.)  80. 

For  Recoupment  in  Contracts  for  Personal  Serv- 
ices Generally,  see  the  titles  Master  and  Serv- 
ant, vol.  20,  p.  22;  Working  Contracts. 

In  an  Action  by  an  Attorney  to  recover  com- 
pensation for  his  services,  damages  caused  to 
his  client  by  the  negligence  of  the  attorney  in 
conducting  the  client's  business  are  the  subject 
of  recoupment.  Montriou  v.  Jefferys,  2  C.  & 
P.  113,  12  E.  C.  L.  50;  Gleason  v.  Clark,  9 
Cow.  (N.  Y.)-S7;  Hopping  r.  Quin,  12  Wend. 
(N.  Y.)  517.  See  also  the  title  Attorney  and 
Client,  vol.  3,  p.  443  et  seq. 

3.  DeWitt  v.  Cullings,  32  Wis.  298.  See  also 
McGregor  v.  Auld,  83  Wis.  539. 

4.  Woodrow  v.  Hawving,  105  Ala.  240;  Rob- 
inson v.  Mace,  16  Ark.  97  ;  Garfield  v.  Huls,  54 
111.  427 ;  Hattin  v.  Chase,  88  Me.  237 ;  McGregor 
v.  Auld,  83  Wis.  539. 

5.  Wilful  Tort  by  Employee.  —  Allaire  Works 
v.  Guion,  10  Barb.  (N.  Y.)  55;  Hack  v.  Shener, 
4  S.  &  R.  (Pa.)  249,  8  Am.  Dec.  700. 
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Recoupment. 


AND  COUNTERCLAIM. 


Breach  of  Contract. 


(3)  Contracts  of  Sale  —  (a)  in  General.  —  In  an  action  to  recover  the  price  of 
goods  sold  and  delivered,  the  defendant  may  recoup  damages  for  a  breach  of 
the  contract  by  the  seller,1  such  as  his  failure  to  deliver  all  the  goods  called 
"for  by  the  contract,2  or  nondelivery  at  or  within  the  time  stipulated.3 

(b)  Breach  of  Warranty.  —  Where  the  contract  sued  upon  is  one  for  the  sale  or 
the  manufacture  and  sale  of  personal  property  and  the  action  is  by  the  seller 
against  the  buyer  to  recover  the  purchase  price,  the  defendant  may  show  by 
way  of  recoupment  a  breach  of  warranty,  express  or  implied,  and  may  prove 
damages  resulting  therefrom  in  reduction  or  extinguishment  of  the  plaintiff's 
demand.4 


1.  Breach  of  Contract  by  Seller  —  In  General.  — 

Wickes  v.  Swift  Electric  Light  Co.,  70  Mich. 
322 ;  Harrow  Spring  Co.  v.  Whipple  Harrow 
Co.,  90  Mich.  147,  30  Am.  St.  Rep.  421. 

In  an  action  to  recover  the  price  of  goods 
sold  and  delivered,  the  defendant  may  show 
that  the  goods  sold  were,  by  the  contract,  to  be 
delivered  in  good  shipping  order,  and,  upon  a 
breach  of  that  contract  on  the  part  of  the  plain- 
tiff, may  recoup  damages  therefor.  Stewart  v. 
Bock,  1   Hilt.  (N.  Y.)  122. 

2.  Failure  to  Supply  All  Goods  Contracted  For  — 
Alabama.  —  Harralson  v.  Stein,  50  Ala.  347; 
Reynolds  v.  Bell,  84  Ala.  496. 

California.  —  Cole  v.  Swanston,  1  Cal.  51,  52 
Am.  Dec.  288. 

Colorado.  —  Smith  v.  Wall,  12  Colo.  363. 

Georgia.  —  Cherry  v.  Sutton,  30  Ga.  875. 

Illinois.  —  Richards  v.  Shaw,  67  111.  222; 
Minnesota  Lumber  Co.  v.  Whitebreast  Coal  Co., 
160  111.  85,  reversing  56  111.  App.  248;  Beldam 
v.  Lewisohn,  51  111.  App.  47. 

Maine.  —  Rogers  v,  Humphrey,  39  Me.  382. 

Massachusetts.  —  Bowker  v.  Hoyt,  18  Pick. 
(Mass.)  555. 

Michigan.  —  Wilson  v.  Wagar,  26  Mich.  452  ; 
Gage  v.  Meyers,  59  Mich.  300. 

Neiv  Hampshire.  —  Flanders  v.  Putney,  58  N. 
H.  358. 

New  York.  —  Tipton  v.  Feitner,  20  N.  Y.  423. 
Ohio.  —  Upton    v.   Julian,    7    Ohio    St.  95. 
See  also  Holzworth  v.  Koch,  26  Ohio  St.  33. 
Vermont.  —  Eddy  v.  Clement,  38  V*-  4^6- 

3.  Failure  to  Deliver  on  Time.  —  Watson  v. 
Kirby,  112  Ala.  436;  Branch  v.  Wilson,  12  Fla. 
543  ;  Havana,  etc.,  R.  Co.  v.  Walsh,  85  111.  58  ; 
Gage  v.  Meyers,  59  Mich.  300  ;  Harrow  Spring 
Co.  v.  Whipple  Harrow  Co..  90  Mich.  147,  30 
Am.  St.  Rep.  421  ;  Fabbricotti  v.  Launitz,  3 
Sandf.  (N.  Y.)  743  ;  Eddy  v.  Clement,  38  Vt. 
486 ;  Traverse  v.  Montpelier  Carriage  Co.,  62 
Vt.  67. 

4.  Recoupment  for  Breach  of  Warranty  — 

England.  —  Rex  v.  Boston,  7  East  479,  note ; 
Poulton  v.  Lattimore,  9  B.  &  C.  259,  17  E.  C.  L. 
373  ;  Street  v.  Blay,  2  B.  &  Ad.  456,  22  E.  C.  L. 
122;  Parson  v.  Sexton,  4  C.  B.  899,  56  E.  C. 
L.  899. 

United  States.  —  Miller  v.  Smith,  1  Mason 
(U.  S.)  437;  Withers  v.  Greene,  9  How.  (U.  S.) 
213  [modifying  Thornton  v.  Wynn,  12  Wheat. 
(U.  S.)  183];  Dushane  v.  Benedict,  120  U.  S. 
630;  Florence  Oil,  etc.,  Co.  v.  Farrar,  (C.  C. 
A.)  109  Fed.  Rep.  254. 

Alabama.  —  Morehead  v.  Gayle,  2  Stew.  & 
P.  (Ala.)  224 ;  Eckles  v.  Carter,  26  Ala.  563 ; 
Eagan  Co.  v.  Johnson,  82  Ala.  233. 

Arkansas.  —  Williams  v.  Miller,  21  Ark.  469; 
Rotan  v.  Nichols,  22  Ark.  244  ;  Plant  v.  Condit, 


22  Ark.  454  ;  Coolidge  v.  Burnes,  25  Ark.  241  ; 
Weed  v.  Dyer,  53  Ark.  155. 

California.  —  Flint  v.  Lyon,  4  Cal.  17;  Ruiz 
v.  Norton,  4  Cal.  355,  60  Am.  Dec.  618;  Earl  v. 
Bull,  15  Cal.  421  ;  Polhemus  v.  Heiman,  45  Cal. 
573- 

Colorado.  —  Smith  v.  Mayer,  3  Colo.  207. 
Connecticut.  —  McAlpin  v.  Lee,  12  Conn.  129, 
30  Am.  Dec.  609  ;  Hitchcock  v.  Hunt,  28  Conn. 
343- 

Georgia.  —  Aultman  v.  Mason,  83  Ga.  212; 
Cochran  v.  Jones,  85  Ga.  678. 

Illinois.  —  Crabtree  v.  Kile,  21  111.  180;  Mears 
v.  Nichols,  41  111.  207,  89  Am.  Dec.  381  ;  Hutt 
v.  Bruckman,  55  III.  441  ;  Doane  v.  Dunham,  65 
111.  512;  Owens  v.  Sturges,  67  111.  366;  Murray 
v.  Carlin,  67  111.  286 ;  Tully  v.  Excelsior  Iron 
Works,  115  111.  544;  Underwood  v.  Wolf,  131 
111.  425,  19  Am.  St.  Rep.  40;  Gibbs,  etc.,  Mfg. 
Co.  v.  Kaszezyki,  18  111.  App.  623  ;  Bretz  v. 
Fawcett,  29  111.  App.  319. 

Indiana.  —  Love  v.  Oldham,  22  Ind.  51. 
Iowa.  —  Harper  v.  Dotson,  43  Iowa  232. 
Kentucky.  —  Culver  v.  Blake,  6  B.  Mon.  (Ky.) 
528;  Piper  v.  Menifee,  12  B.  Mon.  (Ky.)  465, 
54  Am.  Dec.  547. 

Maine.  —  Morse  v.  Moore,  83  Me.  473,  23  Am. 
St.  Rep.  783. 

Maryland.  —  Beall  v.  Pearre,  12  Md.  550. 
Massachusetts.  —  Perley  v.  Balch,  23  Pick. 
(Mass.)  283,  34  Am.  Dec.  56,  per  Morton,  J.; 
Goodwin  v.  Morse,  9  Met.  (Mass.)  278  ;  West- 
cott  v.  Nims,  4  Cush.  (Mass.)  215  ;  Bradley  v. 
Rea,  14  Allen  (Mass.)  20;  Collins  v.  Delaporte, 
115  Mass.  159;  Noble  v.  Fagnant.  162  Mass.  275. 
See  also  Hilliard  v.  Weeks,  173  Mass.  304. 

Michigan.  —  McHardy  v.  Wadsworth,  8  Mich. 
349;  Sinker  v.  Diggins,  76  Mich.  557;  Helwig 
v.  Lascowski,  82  Mich.  619;  Harrow  Spring  Co. 
v.  Whipple  Harrow  Co.,  90  Mich.  147,  30  Am. 
St.  Rep.  421. 

Minnesota.  —  Stevens  v.  Johnson,  28  Minn. 
172;  Wilson  v.  Reedy,  33  Minn.  503;  Aultman 
v.  Torrey,  55  Minn.  492. 

Missouri.  —  Wade  v.  Scott,  7  Mo.  509  ;  Scrog- 
gin  v.  Holland,  16  Mo.  419;  Nelson  v.  Johnson, 
25  Mo.  430;  Murphy  v.  Gay,  37  Mo.  536;  Red- 
lands  Orange  Growers  Assoc.  v.  Gorman,  76  Mo. 
App.  184.  See  also  Barr  v.  Baker,  9  Mo.  850; 
Miles  v.  Withers,  76  Mo.  App.  87. 

New  York.  —  Spalding  v.  Vandercook,  2 
Wend.  (N.  Y.)  431  ;  Reab  v.  McAlister,  8 
Wend.  (N.  Y.)  109,  affirming  4  Wend.  (N.  Y.) 
483;  Cook  v.  Moseley,  13  Wend.  (N.  Y.)  277; 
Van  Epps  Harrison,  5  Hill  (N.  Y.)  63,  40 
Am.  Dec.  314,  per  Bronson,  J.  ;  Muller  v.  Eno,  14 
N.  Y.  597;  Dounce  v.  Dow,  57  N.  Y.  16  [cited  in 
Morcus  v.  Thornton,  44  N.  Y.  Super.  Ct.  411]  ; 
Gurney  v.  Atlantic,  etc.,  R.  Co.,  58  N.  Y.  358; 
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Recoupment 


SET-OFF,  RECOUPMENT, 


Breach  of  Contract. 


Breach  of  Covenants  in  Conveyances  of  Land.  —  Breaches  of  covenants  contained  in 
conveyances  of  real  property  are  frequently  set  up  in  defense  to  actions  for 
the  purchase  money.  Cases  of  this  character  are  discussed  elsewhere  in  this 
work.1 

(o)  Fraud,  Misrepresentation,  and  Deceit.  —  In  an  action  for  the  purchase  price  of 
real2  or  personal  3  property,  the  defendant  may  recoup  damages  for  fraud, 
misrepresentation,  or  deceit  practiced  by  the  vendor,  where  the  statements  or 
concealments  related  to  a  material  existing  fact  and  constituted  an  inducement 
to  the  sale. 


Stewart  v.  Bock,  (C.  PI.  Gen.  T.)  3  Abb.  Pr.  (N 
Y.)  118;  Hoe  v.  Sanborn,  (Ct.  App.)  3  Abb.  Pr. 
N.  S.  (N.  Y.;  189;  Walling  v.  Schwartzkopf, 
44  N.  Y.  Super.  Ct.  576. 

North  Carolina.  —  Huyett,  etc.,  Mfg.  Co.  v. 
Gray,  124  N.  Car.  322. 

Ohio.  —  Timmons  v.  Dunn,  4  Ohio  St.  680  ; 
Upton  v.  Julian,  7  Ohio  St.  95  ;  Mulvey  v.  King, 
39  Ohio  St.  491  ;  Dayton  v.  Hooglund,  39  Ohio 
St.  671. 

Pennsylvania.  —  Dean  v.  Herrold,  37  Pa.  St. 
150;  Seigworth  v.  Leffel,  76  Pa.  St.  476;  Bless- 
ing v.  Miller,  102  Pa.  St.  45.  See  also  Steigle- 
man  v.  Jeffries,  1  S.  &  R.  (Pa.)  477,  7  Am.  Dec. 
626. 

South  Dakota.  —  Western  Twine  Co.  v. 
Wright,  11  S.  Dak.  521. 

Tennessee.  —  Sample  v.  Looney,  1  Overt. 
(Tenn.)  85  ;  Overton  v.  Phelan,  2  Head  (Tenn.) 
445- 

Vermont.  —  Keyes  v.  Western  Vermont  Slate 
Co.,  34  Vt.  81  ;  Walker  v.  Hoisington,  43  Vt. 
608. 

Wisconsin.  —  Getty  v.  Rountree,  2  Chand. 
(Wis.)  28;  Butler  v.  Titus,  13  Wis.  429;  More- 
house v.  Comstock,  42  Wis.  626. 

Compare  McDugald  v.  McFadgin,  6  Jones  L. 
(51  N.  Car.)  89.  See  generally  the  titles  Im- 
plied Warranties,  vol.  15,  p.  1255;  Warranty. 
See  also  the  title  Consideration,  vol.  6,  pp.  792, 
794. 

This  rule  has  been  held  applicable  to  a  case 
where  before  action  brought  the  buyer  had  sold 
the  warranted  chattel  and  afterward  repur- 
chased it.  Street  v.  Blay,  2  B.  &  Ad.  456,  22 
E.  C.  L.  122. 

When,  in  an  action  upon  notes  given  for  the 
purchase  price  of  personal  property,  the  defend- 
ant pleads,  by  way  of  recoupment,  damages  for 
breach  of  the  vendor's  warranty  of  the  quality 
of  the  property,  such  damages  should  be  applied 
in  reduction  of  the  plaintiff's  cause  of  action  as 
of  the  date  of  the  sale.  Wilson  v.  Reedy,  33 
Minn.  503. 

Warranties  in  Exchange  of  Chattels.  —  Where 
the  transaction  is  an  exchange  of  personal  prop- 
erty with  warranty  by  each  party,  and  an  action 
is  brought  by  one  party  to  recover  damages  for 
breach  of  waranty  by  the  other,  the  defendant 
may  recoup  damages  for  the  plaintiff's  breach  of 
warranty.  Eckles  v.  Carter,  26  Ala.  563.  See 
also  Carey  v.  Guillow,  105  Mass.  18,  7  Am.  Rep. 
491. 

In  an  Early  Case  in  the  Supreme  Court  of  the 
United  States,  recoupment  for  breach  of  war- 
ranty was  denied  and  a  much  narrower  rule  was 
enunciated  than  that  of  the  text.  Thornton  v. 
Wynn,  12  Wheat.  (U.  S.)  183- 

This  case,  however,  has  been  repeatedly  dis- 
approved, and  the  doctrine  that  it  asserts  on  this 
point  appears  to  be  no  longer  law  even  in  the 


federal  courts.  Withers  v.  Greene,  9  How.  (U. 
S.)  213;  McMillion  v.  Pigg,  3  Stew.  (Ala.)  168; 
Peden  v.  Moore,  1  Stew.  &  P.  (Ala.)  71,  21  Am. 
Dec.  649 ;  Morehead  v.  Gayle,  2  Stew.  &  P. 
(Ala.)  231.  See  also  Florence  Oil,  etc.,  Co.  v. 
Farrar,  (C.  C.  A.)  109  Fed.  Rep.  254. 

Notice  to  Seller  as  to  Defects.  —  In  the  case  of 
a  breach  of  warranty  it  is  not  necessary  for  the 
purchaser  to  notify  the  seller  of  the  defects  in 
the  property  sold,  Muller  v.  Eno,  14  N.  Y.  597, 
or  to  give  him  an  opportunity  of  remedying 
them.  Butler  v.  Titus,  13  Wis.  429.  See  the 
titles  Implied  Warranties,  vol.  15,  p.  1255; 
Warranty. 

1.  See  the  title  Covenants,  vol.  8,  p.  208  et 

seq. 

2.  Fraud,  etc.,  in  Sale  of  Realty.  —  Thus,  the 
purchaser  may  set  up  in  defense  the  fact  that 
the  vendor  defrauded  him  by  false  representa- 
tions as  to  the  quantity  or  boundaries  of  the 
land.  James  v.  Elliott,  44  Ga.  237  ;  Baughman 
v.  Gould,  45  Mich.  481  ;  Kelly  v.  Pember,  35  Vt. 
183  [approved  in  Myers  v.  Estell,  47  Miss.  4]; 
Haynes  v.  Harper,  25  Ark.  541  ;  Ladd  v.  Put- 
nam, 79  Me.  568. 

The  purchaser  may  likewise  recoup  damages 
for  fraudulent  misrepresentations  or  conceal- 
ments as  to  the  quality,  advantages,  or  condi- 
tion of  the  property,  White  v.  Sutherland,  64  111. 
181;  Ladd  v.  Putnam,  79  Me.  568;  House  v. 
Marshall,  18  Mo.  368;  Hall  v.  Clark,  21  Mo. 
415;  Van  Epps  v.  Harrison.  5  Hill  (N.  Y.)  63, 
40  Am  Dec.  314;  Light  v.  Stoever,  12  S.  &  R. 
(Pa.)  431  ;  such  as  the  quantity  of  timber  upon 
the  premises,  White  v.  Sutherland,  64  111.  181  ; 
Hammatt  v.  Emerson,  27  Me.  308,  46  Am.  Dec. 
598  ;  the  right  to  maintain  a  dam  at  a  certain 
height,  Scheible  v.  Slagle,  89  Ind.  323 ;  or  the 
liability  of  the  land  to  overflow  from  adjoining 
waters,  Myers  v.  Estell,  47  Miss.  4;  Estell  v. 
Myers,  54  Miss.  174. 

For  a  Full  Discussion,  see  the  title  Vendor 
and  Purchaser. 

3.  Fraud,  etc.,  in  Sale  of  Personalty — United 
States.  —  Dushane  v.  Benedict,  120  U.  S.  630. 

Arkansas.  —  Rotan  v.  Nichols,  22  Ark.  244 ; 
Lyman  v.  Corwin.  27  Ark.  580.  See  also  Keller 
v.  Vowell,  17  Ark.  445. 

Georgia.  —  Cochran  v.  Jones,  85  Ga.  678. 

Massachusetts.  —  Harrington  v.  Stratton,  22 
Pick.  (Mass.)  510;  Perley  v.  Balch,  23  Pick. 
(Mass.)  283,  34  Am.  Dec.  56,  per  Morton,  J.; 
Cook  v.  Castner,  9  Cush.  (Mass.)  277;  Sawyer 
v.  Wiswell,  9  Allen  (Mass.)  39. 

Mississippi.  —  Harman  v.  Sanderson,  6  Smed. 
&  M.  (Miss.)  41,  45  Am.  Dec.  272;  Simmons  v. 
Cutreer,  12  Smed.  &  M.  (Miss.)  584. 

Pennsylvania.  —  Price  v.  Lewis,  17  Pa.  St.  51, 
55  Am.  Dec.  536. 

Tennessee.  —  Hogg  v.  Cardwell,  4  Sneed 
(Tenn.)  151. 
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AND  COUNTERCLAIM. 


Breach  of  Contract- 


Fraud  by  Lessor.  —  Likewise,  in  an  action  by  a  lessor  upon  covenants  in  the 
lease,  the  lessee  may  recoup  damages  for  fraudulent  misrepresentations  1  or 
concealments  2  by  the  plaintiff  whereby  the  defendant  was  induced  to  contract. 

(d)  Restoration  of  Property  Unnecessary.  ■ —  Where  the  subject-matter  of  recoupment 
consists  of  fraudulent  misrepresentations  or  breach  of  warranty  by  the  seller  in 
a  sale  of  real  or  personal  property  and  the  action  is  brought  by  the  seller  to 
recover  the  price,  it  is  generally  held  that  it  is  not  necessary  for  the  purchaser 
to  return  the  property  or  to  offer  to  return  it  and  to  abandon  or  rescind  the 
contract,  but  that  acting  in  affirmance  of  the  contract  he  may  retain  the  prop- 
erty and  set  up  the  fraud  or  breach  of  warranty  in  reduction  of  the  plaintiff's 
demand  ; 3  unless,  of  course,  the  circumstances  of  the  case  are  such  as  to  show 
a  waiver  of  his  right  to  rely  upon  these  facts.4  The  same  principle  applies 
where  the  seller's  default  consists  merely  in  a  failure  to  deliver  all  the  goods 
called  for  by  the  contract.5 

(4)  Contracts  of  Bailment  —  Action  by  Bailee  for  Hire  to  Recover  Compensation.  — 
Where  a  bailee  for  hire  who,  by  the  terms  of  the  bailment,  is  to  receive  com- 
pensation for  the  care  of  the  property  bailed  brings  an  action  to  recover  his 
compensation,  the  bailor  may  recoup  damages  resulting  from  inadequate  or 
negligent  performance  of  the  bailee's  duty.6 

Action  by  Common  Carrier  to  Recover  Compensation.  —  In  the  United  States  the  same 
principle  applies  to  an  action  by  a  common  carrier  to  recover  freight  or  com- 
pensation for  services  rendered  in  transportation,  the  defendant  being  per- 


For  other  authorities  in  support  of  the  rule 
of  the  text,  see  the  title  Fraud  and  Deceit,  vol. 
14,  p.  169.  See  also  Encyc.  of  Pl.  and  Pr., 
titles  Equitable  Defenses,  vol.  7,  p.  799 ; 
False  Representations  and  Deceit,  vol.  8, 
p.  888. 

Rule  Applied  to  Deceit  in  Sale  of  Corporate  Stock. 

—  Boggs  v.  Wann,  58  Fed.  Rep.  681  ;  Kilgore  v. 
Bruce,  166  Mass.  136. 

1.  See  the  title  Landlord  and  Tenant,  vol. 
18,  p.  319. 

Thus,  the  lessee  may  recoup  damages  for  false 
representations  as  to  the  condition  of  the  prop- 
erty leased.  Stubblefield  v.  Soule,  21  111.  App. 
154;  Burroughs  v.  Clancey,  53  111.  30;  Barr  v. 
Kimball,  43  Neb.  766. 

Fraudulent  Statement  as  to  Amount  of  Land 
Comprised  in  Lease.  —  Allaire  v.  Whitney,  1  Hill. 
(N.  Y.)  484,  affirmed  sub  nom.  Whitney  v. 
Allaire,  4  Den.  (N.  Y.)  554,  1  N.  Y.  305. 

2.  Maywood  v.  Logan,  78  Mich.  135,  18  Am. 
St.  Rep.  431,  where  the  landlord  concealed  from 
the  tenant  the  fact  that  the  water  in  a  well  on 
the  premises  contained  the  body  of  a  dead  dog, 
and  the  use  of  the  water  caused  sickness  in  the 
tenant's  family. 

3.  Purchaser  Need  Not  Rescind  Contract  or  Re- 
store Property —  United  States.  —  Withers  v. 
Greene,  9  How.  (U.  S.)  213  [modifying  Thorn- 
ton v.  Wynn,  12  Wheat.  (U.  S.)  183]  ;  Boggs  v. 
Wann,  58  Fed.  Rep.  681  ;  Wilson  v.  Pauly,  (C. 
C.  A.)  72  Fed.  Rep.  133. 

Alabama.  —  Peden  v.  Moore,  1  Stew.  &  P. 
(Ala.)  71,  21  Am.  Dec.  649;  Brown  v.  Freeman, 
79  Ala.  406  ;  Eagan  Co.  v.  Johnson,  82  Ala.  233. 
See  also  Morehead  v.  Gayle,  2  Stew.  &  P.  (Ala.) 
224. 

Arkansas.  —  Williams  v.  Miller,  21  Ark.  469; 
Rotan  v.  Nichols,  22  Ark.  244  ;  Goodwin  v.  Rob- 
inson, 30  Ark.  535. 

Illinois.  —  Mears  v.  Nichols,  41  111.  207,  89 
Am.  Dec.  381  ;  White  v.  Sutherland.  64  111.  181 
(fraud  in  sale  of  land)  ;  Owens  v.  Sturges,  67 


111.  366  ;  Gibbs,  etc.,  Mfg.  Co.  v.  Kaszezyki,  18 
111.  App.  623. 

Maine.  —  Herbert  v.  Ford,  29  Me.  546. 
Massachusetts.- — Harrington  v.  Stratton,  22 
Pick.  (Mass.)  510. 

Mississippi.  —  Myers  v.  Estell,  47  Miss.  4 
(fraudulent  representations  in  sale  of  land). 
Missouri.  —  Murphy  v.  Gay,  37  Mo.  536. 
New  York.  —  Allaire  v.  Whitney,  1  Hill  (N. 
Y.)  484;  Van  Epps  v.  Harrison,  5  Hill  (N.  Y.) 
63,  40  Am.  Dec.  314,  per  Bronson,  J.;  Muller  v. 
Eno,  14  N.  Y.  597;  Gurney  v.  Atlantic,  etc.,  R. 
Co.,  58  N.  Y.  358.  See  also  Day  v.  Pool,  52  N. 
Y.  416,  11  Am.  Rep.  719;  Brigg  v.  Hilton,  99 
N.  Y.  s  1 7,  52  Am.  Rep.  63. 

Ohio.  —  Dayton  v.  Hooglund,  39  Ohio  St. 
671. 

Pennsylvania.  —  Steigleman  v.  Jeffries,  1  S.  & 
R.  (Pa.)  477,  7  Am.  Dec.  626;  Seigworth  v. 
Leffel,  76  Pa.  St.  476. 

Vermont.  —  Kelly  v.  Pember,  35  Vt.  183  (sale 
of  land). 

Wisconsin.  —  Getty  v.  Rountree,  2  Chand. 
(Wis.)  28;  Fisk  v.  Tank,  12  Wis.  277,  78  Am. 
Dec.  737;  Ketchum  v.  Wells,  19  Wis.  34. 

Compare  Delbridge,  etc.,  Co.  v.  Patterson, 
105  Mich.  413. 

For  a  Full  Discussion  see  the  titles  Implied 
Warranties,  vol.  15,  p.  1255;  Warranty.  See 
also  the  title  Fraud  and  Deceit,  vol.  14,  pp.  168, 
169. 

The  Rule  of  the  Text  Has  Been  Applied  where 
the  contract  provided  that  upon  a  breach  of  the 
warranty  the  purchaser  might  rescind  the  con- 
tract.   Seigworth  v.  Leffel,  76  Pa.  St.  476. 

4.  Contract  Showing  Waiver  of  Breach  of  War- 
ranty. —  John  A.  Roebling's  Sons  Co.  v.  Win- 
throp  Hematite  Co.,  70  Mich.  346. 

5.  Traverse  v.  Montpelier  Carriage  Co.,  62  Vt. 
67. 

6.  Recoupment  in  Actions  on  Contract  of  Bail- 
ment. —  Phelps  v.  Paris,  39  Vt.  511.  Compare 
Crowninshield  V.  Robinson,  1  Mason  (U.  S.)  93. 
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SET-OFF,  RECOUPMENT, 


Breach  of  Contract. 


mitted  to  recoup  damages  for  injury  to  the  goods  through  the  carrier's 
negligence  or  other  breach  of  duty  1  or  for  his  failure  to  deliver  part  of  the 
goods  shipped.2  The  rule  is  the  same  where  the  carrier  retains  the  goods 
and  claims  a  lien  for  freight  and  the  owner  or  consignee  brings  replevin  to 
recover  them,  the  plaintiff  in  replevin  being  permitted  to  show  the  injury 
to  the  goods  in  reduction  or  extinguishment  of  the  carrier's  lien  for  freight,  so 
that  in  the  latter  contingency  it  may  appear  that  the  carrier  had  no  right 
to  possession.3 

Action  by  Bailor  Against  Common  Carrier  for  Negligence.  —  In  an  action  against  a  com- 
mon carrier  for  damages  resulting  to  the  plaintiff's  goods  while  in  transporta- 
tion, the  defendant  may  recoup  damages  resulting  from  the  negligence  of  the 
plaintiff  or  his  agent  in  the  same  transaction.4 

Action  by  Bailor  to  Recover  Hire.  —  Where  the  bailment  is  of  an  animal  for  the 
use  of  the  bailee,  who  is  to  pay  hire  therefor,  and  the  bailor  sues  to  recover 
the  hire,  the  bailee  may  show  that  by  the  unfitness  or  unsoundness  of  the 
animal  he  has  sustained  damage,  and  may  recoup  the  amount  thereof  in 
reduction  or  extinguishment  of  the  plaintiff's  demand.5 

e.  Recoupment  for  Breach  of  Implied  Term  of  Contract.  —  A 
breach  by  the  plaintiff  of  an  implied  term  or  stipulation  of  the  contract  will 
furnish  grounds  for  recoupment,  as  well  as  a  breach  of  an  express  provision.6 
This  rule  is  illustrated  by  the  cases  allowing  recoupment  for  a  breach  of  an 
implied  warranty  in  the  sale  of  personal  property  7  and  for  negligent  perform- 
ance of  the  contract  by  the  plaintiff.8 

/.  Recoupment  for  Plaintiff's  Negligence.  —  In  England  it  is  held 
that  where  recoupment  is  sought  on  the  ground  that  the  plaintiff  has  failed  to 
perform  some  part  of  his  obligation  under  the  contract,  or  has  made  a  defec- 
tive or  negligent  performance,  the  defendant  may  show  how  much  less  the 
subject-matter  of  the  contract  was  worth  to  him  by  reason  of  the  plaintiff's 
default,  and  to  that  extent  may  obtain  an  abatement  or  reduction  of  the  price, 
but  he  cannot  at  the  same  time  recover  any  special  damages  resulting  from  the 
default;  these  are  the  subject-matter  of  a  separate  action  against  the  plaintiff.9 

1.  Recoupment  in  Action  by  Common  Carrier.  —  Illinois.  —  Streeter  v.  Streeter,  43  111.  155; 
Snow  v.  Carruth,  i  Sprague  (U.  S.)  324;  Ed-  Gilson  v.  Collins,  66  111.  136;  Barrow  v.  Win- 
wards  v.  Todd,  2  111.  462;  Ward  v.  Fellers,  3  dow.  71  111.  215;  Cloyd  v.  Steiger.  139  111.  41, 
Mich.  281;  Hinsdell  Weed,  5  Den.  (N.  Y.)  affirming  38  111.  App.  107;  Bean  v.  Cleveland, 
172;  Elwell  v.  Skiddy,  77  N.  Y.  282.    Compare  etc.,  R.  Co.,  97  111.  App.  24. 

Strong  v.  Grand  Trunk  R.  Co.,  15  Mich.  209,  93  Maine.  —  Hattin  v.  Chase,  88  Me.  237. 

Am.  Dec.  184.  Nezu  York.  —  Still  v.  Hall,  20  Wend.  (N.  Y.) 

Damage  to  Dead  Body  in  Transportation. —  51;  Allaire  Works  v.  Guion,  10  Barb.  (N.  Y.) 

In  an  action  by  a  railway  company  to  recover  55;  New  York  v.  Mabie,  13  N.  Y.  151,  64  Am. 

for  transportation  of  the  body  of  the  defend-  Dec.  538,  (implied  covenant  of  quiet  enjoyment 

ant's  dead  brother,  a  claim  for  damages  occa-  in  a  lease). 

sioned  to  the  corpse  while  it  was  being  trans-  7,  Babcock  v.  Trice,  18  111.  420,  68  Am.  Dec. 

ported    to    the    place    where    it    was    to    be  560 ;  Overton  v.  Phelan,  2  Head  (Tenn.)  445. 

buried    is    a    proper    matter    of    recoupment.  And  see  the  title  Implied  Warranties,  vol.  15, 

Beam  v.  Cleveland,  etc.,  R.  Co.,  97  111.  App.  p.  1255. 

24.  8.  See  the  subdivision  immediately  following. 

2.  Byrne  v.  Weeks,  4  Abb.  App.  Dec.  (N.  Y.)  and  see  supra,  this  section,  Contracts  for  Per- 
657,  affirming  7  Bosw.  (N.  Y.)  372  (action  by  Sonal  Services;  Contracts  of  Bailment. 
assignee  of  master's  claim  for  freight  against  9,  Special  Damages  for  Negligence  —  English 
assignee  of  bill  of  lading).  Rule. —  Farnsworth  v.  Garrard,   1   Campb.  39. 

3.  Where  Owner  or  Consignee  Brings  Replevin.  pcr  Lord  Ellenborough ;  Mondel  v.  Steel.  8  M. 

—  Boggs  v.  Martin,  13  B.  Mon.  (Ky.)  239;  &  W.  858;  Rigge  v.  Burbidge,  15  M.  &  W.  598; 
Bancroft  v.  Peters,  4  Mich.  619.    See  also  the  Davis  v.  Hedges,  L.  R.  6  Q.  B.  687. 

titles  Carriers  of  Goods,  vol.  5,  p.  419;  Con-  Where  there  is  a  special  contract  for  a  stipu- 

tracts  of  Affreightment  and  Charter-par-  lated  price  it  is  usual  to  leave  the  defendant 

ties,  vol.  7,  p.  242.  to  his  cross-action  for  the  plaintiff's  negligence  : 

4.  Ewing  v.  Shaw,  83  Ala.  333.  although  if  the  plaintiff  proceeds  upon  a  quan- 

5.  Action  by  Bailor  to  Recover  Hire. —  Harring-  turn  meruit,  his  negligence  may  be  considered 
ton  v.  Snyder,  3  Barb.  (N.  Y.)  380.  in  ascertaining  the  just  value  of  his  services, 

6.  Breach  of  Implied  Obligation  —  Connecticut.'  and  if  they  are  shown  to  have  conferred  no 

—  Bixby  v.  Parsons,  49  Conn.  483,  44  Am.  Rep.  benefit  upon  the  defendant,  no  recovery  can  be 
246.  had.    Denew  v.  Daverell,  3  Campb.  451. 
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But  in  the  United  States,  special  damages  for  the  plaintiff's  breach  or  negli- 
gent performance  may  be  made  the  subject  of  recoupment  provided  they  do 
not  exceed  the  amount  of  the  plaintiff's  demand.1 

g.  Recoupment  in  Actions  upon  Express  Contract.  — ■  Where  the 
plaintiff  sues  upon  the  express  contract,  and  does  not  rely  upon  the  "  com- 
mon counts,"  the  strictly  logical  rule  is  that  unless  the  contract  is  severable 
or  apportionable  the  doctrine  of  recoupment  cannot  apply,  since  the  plaintiff 
must  show  a  substantial  if  not  an  exact  performance  of  all  stipulations  on  his 
part  or  he  can  recover  nothing  at  all ;  and  that  while  the  defendant  may 
adduce  evidence  to  show  a  breach  or  failure  of  performance  by  the  plaintiff, 
this  is  a  matter  of  defense  which  goes  to  the  whole  cause  of  action  and  is  not 
properly  a  matter  of  reduction  or  recoupment.2  In  several  cases,  on  the  other 
hand,  although  it  was  conceded  that  a  complete  performance  by  the  plaintiff 
must  be  shown  as  a  prerequisite  to  any  recovery,  it  was  held  that  evidence  of 
breach  or  defective  performance  by  him  was  admissible  in  diminution  of 
damages.3  But  there  are  a  number  of  early  cases  holding  that  matters 
of  recoupment  or  reduction  of  damages,  such  as  a  partial  breach  or  nonper- 
formance by  the  plaintiff,  while  available  in  an  action  of  indebitatus  assumpsit, 
are  not  available  in  an  action  based  upon  the  express  contract 4  or  cannot 
be  set  up  in  such  an  action  unless  the  plaintiff's  breach  is  such  as  to  deprive 
the  defendant  of  all  benefit  under  the  contract,  or,  as  it  is  commonly  expressed, 
such  as  to  amount  to  a  total  failure  of  consideration.5 

h.  Recoupment  in  Action  on  Bill  or  Note  —  (i)  In  General.  —  By 
the  weight  of  modern  authority  in  the  United  States  recoupment  is  none  the 
less  available  where  the  action  is  based  upon  a  bill  of  exchange  or  a  promis- 
sory note  than  where  the  action  is  founded  upon  the  original  contract,  pro- 
vided the  bill  or  note  is  sued  upon  by  the  payee  or  one  having  no  superior 
rights.6 


1.  Rule  in  the  United  States.  —  Dushane  v. 
Benedict,  120  U.  S.  637  ;  Gilson  v.  Collins,  66 
111.  1.36;  McKinney  v.  Springer,  3  Ind.  60; 
Manville  v.  McCoy,  3  Ind.  148;  Allen  v.  Mc- 
Kibbin,  5  Mich.  449;  Wildey  v.  Fractional 
School  Dist.  Number  One,  25  Mich.  419;  Spald- 
ing v.  Vandercook,  2  Wend.  (  N.  Y.)  431  ;  Still 
V.  Hall,  20  Wend.  (N.  Y.)  51  ;  Allaire  Works  v. 
Guion,  10  Barb.  (N.  Y.)  55;  Mofifet  v.  Sackett, 
18  N.  Y.  522.  See  also  Overton  v.  Phelan,  2 
Head  (Tenn.)  445.  And  see  supra,  this  section, 
Contracts  for  Personal  Services;  Contracts  of 
Bailment. 

2.  Where  Action  Is  Brought  upon  the  Special 
Contract.  —  Thompson  v.  Richards.  14  Mich. 
172.  See  also  Allen  v.  McKibbin,  5  Mich.  449; 
Chapel  v.  Hickes,  2  Cromp.  &  M.  214. 

3.  Berry  v.  Diamond,  19  Ark.  262  ;  Bouker  v. 
Randies,  31  N.  J.  L.  335,  disapproving  Everett 
v.  Gray,  1  Mass.  iox.  See  also  Cooke  v. 
Preble.  80  111.  381  ;  Abbott  v.  Gatch.  13  Md. 
314,  71  Am.  Dec.  635;  Dodge  v.  Tileston,  12 
Pick.  (Mass.)  328. 

4.  Washburn  v.  Picot,  3  Dev.  L.  (14  N.  Car.) 
390;  Dickson  v.  Jordan,  12  Ired  L.  (34  N. 
Car.)  79:  McEntyre  v.  McEntyre,  12  Ired  L. 
(34  N.  Car.)  299;  Hobbs  v.  Riddick.  5  Jones  L. 
(51  N.  Car.)  80;  McDugald  v.  McFadgin,  6 
Jones  L.  (51  N.  Car.)  89. 

6.  Mills  v.  Blackall,  ti  Ad.  &  El.  358,  63  E. 
C.  L.  358;  McEntyre  v.  McEntyre,  12  Ired  L. 
(34  N.  Car.)  299,  holding  that  there  must  be  a 
total  failure  of  consideration  such  as  would 
give  to  the  defendant  a  right  to  recover  back 
the  money  in  an  action  for  money  had  and  re- 
ceived, in  case  he  had  paid  the  plaintiff.  See 


also  Hobbs  v.  Riddick,  5  Jones  L.  (51  N.  Car.) 
80. 

6.  Action  on  Bill  or  Note  —  Modern  Rule  — 

United  States.  —  Withers  v.  Greene,  9  How. 
(U.  S.)  213;  Boggs  v.  Wann,  58  Fed.  Rep.  681. 

■Alabama.  —  Peden  v.  Moore,  1  Stew.  &  P. 
(Ala.)  71,  21  Am.  Dec.  649;  Morehead  v.  Gayle, 
2  Stew.  &  P.  (Ala.)  224. 

Arkansas.  —  Wheat  v.  Dotson,  12  Ark.  699 
(sale  of  land)  ;  Smith  v.  Capers,  13  Ark.  9 
(sale  of  land)  ;  Keller  v.  Vowell,  17  Ark.  445  ; 
Rotan  v.  Nichols,  22  Ark.  244. 

Florida.  —  Branch  v.  Wilson,  12  Fla.  543. 
Georgia.  —  Aultman  v.  Mason,  83  Ga.  212. 
Illinois.  —  Waterman  v.  Clark,  76  111.  428. 
Maine.  —  Hammatt  v.  Emerson,  27  Me.  308, 
46  Am.  Dec.  598  ;  Herbert  v.  Ford,  29  Me.  546. 

Massachusetts.  —  Rice  v.  Goddard,  14  Pick. 
(Mass.)  293;  Harrington  v.  Stratton.  22  Pick. 
(Mass.)  510;  Perley  v.  Balch,  23  Pick.  (Mass.) 
283,  34  Am.  Dec.  56;  Sawyer  v.  Wiswell,  9 
Allen  (Mass.)  39;  Stacy  v.  Kemp.  97  Mass.  \(.G. 

Michigan.  —  McHardy  v.  Wadsworth,  8  Mich. 
349- 

Minnesota.  —  Stevens  v.  Johnson.  28  Minn. 
172:  Torinus  v.  Buckham,  29  Minn.  128. 

Mississippi.  —  Harman  v.  Sanderson,  6  Smed. 
&  M.  (Miss.)  41,  45  Am.  Dec.  272;  Simmons  v. 
Cutreer,  12  Smed.  &  M.  (Miss.)  584. 

Missouri.  —  Wade  v.  Scott,  7  Mo.  509  ;  Scrog- 
gin  v.  Holland,  16  Mo.  419. 

New  Jersey.  —  Wyckoff  v.  Runyon.  33  N.  J. 
L.  107. 

Netv  Mexico.  —  Staab  v.  Garcia,  3  N.  Mex.  53. 
New    York.  —  Spalding    v.    Vandercook,  2 
Wend.   (N.  Y.)   431;   Re-ib  v.   Mr  Mister,  8 
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Fraud  in  Sale  of  Chattel.  —  This  principle  applies  equally  to  cases  of  sale  where 
the  subject-matter  of  recoupment  is  damage  resulting  from  fraudulent  misrep- 
resentations by  the  payee  of  the  note  as  to  the  value  of  a  chattel  sold.1 

Early  Decisions.  — -  Both  in  England  and  the  United  States,  however,  the  early 
decisions  denied  the  application  of  recoupment  in  actions  on  bills  and  notes, 
unless  there  was  fraud  or  a  total  failure  of  consideration.* 

Where  Maker  of  Note  Knew  of  Damages.  —  The  right  to  recoup  is  not  conclusively 
barred  by  the  fact  that  the  damages  to  be  recouped  were  known  to  the  maker 
of  the  note  when  he  executed  it ;  the  reason  being  that  while  the  note  is  an 
admission  of  the  amount  due,  and  is  evidence,  it  is  not  conclusive  evidence,  of 
a  settlement  or  waiver  of  any  claim  for  damages,  especially  when  it  is  given 
under  protest.3 

(2)  Recoupment  by  Surety  on  Note.  —  The  right  of  recoupment  exists  in 
favor  of  a  surety  on  the  note  as  well  as  in  favor  of  the  principal,  and  the 
surety  may  recoup  the  damages  of  the  principal  to  the  same  extent  as  if  the 
latter  alone  had  executed  the  note.4  This  has  been  held  true  although  the 
action  is  brought  against  the  surety  alone,  the  principal  not  being  joined  as  a 
party  defendant;5  but  there  is  authority  to  the  contrary,®  and  the  latter  rule 
obtains  under  the  statutes  of  counterclaim.7 

Recoupment  by  Principal  Inures  to  Benefit  of  Surety.  —  Where  principal  and  surety 
are  sued  together,  a  successful  recoupment  by  the  former  inures  to  the  benefit 
of  the  latter  as  well.8    This  is  true  also  under  the  counterclaim  statutes.9 

3.  Recoupment  of  Claim  Founded  on  Contract  Against  Claim  Founded  on  Tort.  — 
It  is  not  necessary  that  the  opposing  claims  should  be  of  the  same  character, 


Wend.  (N.  Y.)  109;  Jtsatterman  v.  Pierce, 
3  Hill  (N.  Y.)  17*7;  Allaire  Works  v.  Guion, 
10  Barb.  (N.  Y.)  55. 

Ohio.  —  Upton  v.  Julian,  7  Ohio  St.  95. 

Oregon.  —  Davis  v.  Wait,  12  Oregon  425. 

Rhode  Island.  —  Hill  v.  Southwick,  9  R.  I. 
299,  11  Am.  Rep.  250. 

Wisconsin.  —  Getty  v.  Rountree,  2  Chand. 
(Wis.)  28;  Butler  v.  Titus,  13  Wis.  429. 

Series  of  Notes.  —  Where  several  notes  have 
been  given  upon  the  purchase  of  property  in 
respect  to  which  there  was  a  warranty,  and  all 
the  notes  have  been  paid  except  one,  if  there 
be  a  breach  of  the  warranty  and  damages  aris- 
ing therefrom  these  damages  may  be  recouped 
against  the  amount  due  on  the  note  remaining 
unpaid.  This  principle  applies  to  a  sale  of  real 
property,  Stilwell  v.  Chappell,  30  Ind.  72,  as 
well  as  to  a  sale  of  chattels,  Hutt  v.  Bruckman, 
55  111.  441.  See  also  Eckel  v.  Murphy,  15  Pa. 
St.  488,  53  Am.  Dec.  607. 

For  a  Full  Discussion,  see  the  titles  Bills  and 
Notes,  vol.  4,  p.  195  et  scq.;  Consideration, 
vol.  6,  p.  791  et  seq.,  where  this  rule  is  treated 
from  the  standpoint  of  failure  of  consideration. 

1.  Fraud  in  Inducement  of  Sale. —  Harrington  v. 
Stratton,  22  Pick.  (Mass.)  510.  See  also  Perley 
v.  Balch,  23  Pick.  (Mass.)  283,  34  Am.  Dec. 
56;  Keller  v.  Vowell,  17  Ark.  445. 

If  one  has  been  induced  by  fraud  to  give  a 
note,  and  before  its  maturity  and  before  dis- 
covering the  fraud  he,  at  the  request  of  an 
innocent  indorsee  for  value,  has  given  in 
substitution  for  it  a  new  note  payable  to  the 
original  payee,  he  may  set  up  the  original 
fraud  in  defense  to  an  action  by  the  payee 
upon  the  note.  Nor  will  the  defendant  be  pre- 
cluded from  this  defense  by  proof  that  before 
the  maturity  of  the  original  note,  and  before 
discovering  the   fraud,  he  accepted  from  the 


plaintiff  a  conveyance  of  property  which  was 
made  on  condition  that  he  should  pay  all  obli- 
gations given  by  him  to  the  plaintiff.  Sawyer 
v.  Wiswell,  9  Allen  (Mass.)  39. 

2.  Early  Cases.  - —  Morgan  v.  Richardson,  1 
Campb.  40,  note  ;  Fleming  v.  Simpson,  1  Campb. 
40,  note;  Warwick  v.  Nairn,  10  Exch.  762; 
Morrison  v.  Clifford,  i  Cranch  (C.  C.)  585; 
Washburn  v.  Picot,  3  Dev.  L.  (14  N.  Car.) 
390.  For  other  authorities  see  the  titles  re- 
ferred to  in  the  next  preceding  note  but  one. 

3.  Knowledge  of  Maker  as  to  Damages.  — 
White  v.  Sutherland,  64  111.  181  ;  Waterman  v. 
Clark.  76  111.  429.  Compare  Stevens  v.  Miller, 
13  Gray  (Mass.)  283. 

4.  Recoupment  Available  to  Surety.  —  W ater- 
man  v.  Clark,  76  111.  428  ;  Stratman  v.  Stookey, 
3  111.  App.  336 ;  McHardy  v.  Wadsworfh,  8 
Mich.  349.    See  also  Himrod  v.  Baugh,  85  111.  435 

Where  the  purchaser  of  land  makes  a  con- 
tract to  sell  a  portion  of  the  land  to  another, 
and  gives  to  the  vendor  in  part  payment  a  note 
signed  by  the  second  purchaser  as  principal 
and  the  first  purchaser  as  surety,  this  does  not 
affect  the  relations  between  the  vendor  and  the 
first  purchaser,  nor  take  away  the  right  of  the 
latter  to  set  up  fraud  in  the  first  contract  as  a 
defense.  Hammatt  v.  Emerson,  27  Me.  308,  46 
Am.  Dec.  598. 

5.  Scroggin  v.  Holland,  16  Mo.  419.  See  also 
Stratman  v.  Stookey,  3  111.  App.  336. 

6.  Gillespie  v.  Torrance.  25  N.  Y.  306,  82 
Am.  Dec.  35s,  affirming  4  Bosw.  (N.  Y.)  36. 
See  also  Springer  v.  Dwyer,  50  N.  Y.  19,  re- 
versing 58  Barb.  (N.  Y.)  189. 

7.  See  infra,  this  title.  Counterclaim. 

8.  Surety  Has  Benefit  of  Recoupment  by  Princi- 
pal.—  Springer  v.  Dwyer.  50  N.  Y.  iq.  reversing 
58  Barb.  (N.  Y.)  189. 

9.  See  infra,  this  title.  Counterclaim. 
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but  it  is  sufficient  if  they  arise  out  of  the  same  transaction  or  relate  to  the  same 
subject-matter,  and  are  susceptible  of  adjustment  in  one  action.  Within  this 
principle  a  claim  originating  in  contract  may  be  recouped  against  one  founded 
on  tort.1 

4.  Recoupment  of  Claim  Founded  on  Tort  Against  Claim  Founded  on  Contract.  — 

Conversely,  in  an  action  based  upon  a  contract  the  defendant  may  recoup 
damages  for  a  tort  committed  by  the  plaintiff,  where  the  tort  is  not  an  inde- 
pendent wrong,  but  is  connected  with  the  contract  or  its  subject-matter,  and 
the  two  claims  are  susceptible  of  being  adjusted  in  the  one  action.  This 
usually  occurs  where  the  tort  grows  out  of  some  breach  of  duty  imposed  by 
the  contract  sued  upon.2  Cases  of  similar  character  frequently  arise  where  the 
tort  of  the  plaintiff  consists  in  fraud,  misrepresentation,  or  deceit  practiced  in 
the  inducement  of  the  contract  and  resulting  in  what  is  termed  a  total  or  partial 
failure  of  consideration.3 

5.  Recoupment  of  Tort  Against  Tort.  —  Where  the  plaintiff's  cause  of  action 
is  a  tort  of  such  a  nature  that  he  has  his  election  to  sue  either  in  tort  or  in 
contract,  and  he  brings  his  action  in  tort,  the  defendant  may  recoup  damages 
for  a  tort  of  like  character  committed  by  the  plaintiff  and  relating  to  the  same 


1.  Claim  ex  Contractu  Recouped  in  Action  of  Tort. 

—  Stow  v.  Yarwood,  14  111.  424;  Cole  v.  Col- 
burn,  61  N.  H.  499;  Davidson  v.  Wheeler,  17 
R.  I.  433.  See  also  Mimnaugh  v.  Partlin,  67 
Mich.  391. 

Recoupment  by  Pledgee  in  Action  for  Conversion. 

—  An  analogous  principle  is  that  applied  in 
actions  by  a  pledgor  against  a  pledgee  for  con- 
version ;  the  pledgee  being  permitted  to  recoup 
the  amount  of  the  debt  secured  by  the  pledge. 
See  the  title  Pledge  and  Collateral  Security, 
vol.  22,  p.  876. 

Actions  of  Trover.  —  Thus,  the  defendant  in 
trover  for  a  note  sent  to  him  for  collection  may 
recoup  the  value  of  his  services  and  expenses 
in  collecting.    Turner  v.  Retter,  58  111.  264. 

In  an  action  of  trover  for  the  conversion  of 
a  chattel,  the  defendant  may  show  that  he  has 
made  repairs  upon  the  property  at  the  plain- 
tiff s  request  and  may  recoup  the  value  of  such 
repairs;  and  this  notwithstanding  that  the  de- 
fendant has  no  lien  therefor.  Stow  v.  Yar- 
wood, 14  111.  424. 

Action  of  Trover  by  Client  for  Money  Withheld 
by  Attorney. —  Where  certain  money  of  a  client 
came  into  an  attorney's  hands  in  the  course  of 
his  employment,  it  was  held  in  an  action  of 
trover  by  the  client  to  recover  the  money  that 
the  defendant  was  entitled  to  recoup  his  claim 
for  services.  Pierce  v.  Underwood,  103 
Mich.  63. 

Action  of  Trespass  for  Illegal  Execution  Sale.  — 
Where  a  constable  sold  property  before  he  was 
by  law  authorized  to  make  the  sale,  although 
such  sale  was  illegal,  and  the  constable  a  tres- 
passer, yet  in  an  action  of  trespass  therefor  the 
defendant  in  execution  can  recover  only  actual 
damages,  and  the  execution  plaintiff  may,  upon 
the  theory  of  recoupment,  deduct  from  such 
damages  the  amount  realized  from  the  sale  and 
credited  to  the  defendant  in  execution.  Camp 
V.  Cianley,  6  111.  App.  500. 

In  an  Action  on  the  Case  for  Deceit  practiced 
in  an  exchange  of  personal  property,  the  de- 
fendant may  recoup  damages  caused  by  the 
plaintiff's  breach  of  warranty.  Cole  v.  Colburn, 
61  N.  H.  499. 


2.  Recoupment  for  Tort  in  Action  on  Contract  — 

United  States.  —  Dushane  v.  Benedict,  120  U. 
S.  630. 

Alabama.  —  Hatchett  v.  Gibson,  13  Ala. 
587. 

Connecticut.  —  Bixby  v.  Parsons,  49  Conn. 
483,  44  Am.  Rep.  246. 

Illinois.  —  Bross  v.  Cairo,  etc.,  R.  Co.,  9  111. 
App.  363  ;  Kingman  v.  Draper,  14  111.  App.  577  ; 
Brigham  v.  Hawley,  17  111.  38;  Streeter  v. 
Streeter,  43  111.  155;  Burroughs  v.  Clancey,  53 
111.  30;  Baston  v.  Clifford,  68  111.  67,  18  Am. 
Rep.  547  ;  Barrow  v.  Window,  71  111.  215  ;  Scott 
v.  Kenton,  8r  111.  96. 

New  York.  —  Still  v.  Hall,  20  Wend.  (N.  Y.) 
S 1  ;  Allaire  Works  v.  Guion,  10  Barb.  (N. 
Y.)  S3- 

Missouri.  • —  Grand  Lodge  v.  Knox,  20  Mo. 
433  ;  Gordon  v.  Bruner,  49  Mo.  570. 

Pennsylvania.  —  Heck  v.  Shener,  4  S.  &  R. 
(Pa.)  249,  8  Am.  Dec.  700;  Price  v.  Lewis,  17 
Pa.  St.  51,  55  Am.  Dec.  536. 

In  an  Action  upon  a  Promissory  Note  Secured 
by  a  Mortgage  of  real  estate,  the  mortgage  con- 
taining a  power  of  sale,  the  mortgagor  may  show 
by  way  of  recoupment  that  the  mortgagee  or  his 
assignee  managed  the  sale  fraudulently  or  negli- 
gently, whereby  the  property  was  sold  for  less 
than  its  value,  and  that  had  the  sale  been 
properly  conducted  or  made  in  good  faith  the 
property  would  have  brought  enough  or  more 
than  enough  to  pay  the  note.  Howard  v.  Ames, 
3  Met.  (Mass.)  308.  See  also  Wadsworth  v. 
Glynn,  131  Mass.  220. 

Action  for  Services  as  Housekeeper  —  Embezzle- 
ment by  Plaintiff. —  In  an  action  to  recover  com- 
pensation for  services  as  a  housekeeper,  and 
for  goods  sold  and  delivered,  evidence  that  the 
plaintiff  was  guilty  of  malfeasance  in  the  exe- 
cution of  her  trust,  and  converted  or  embezzled 
the  goods  of  the  defendant,  may  be  received 
under  the  plea  of  non  assumpsit,  to  defeat  the 
action.  Heck  v.  Shener,  4  S.  &  R.  (Pa.)  249,  8 
Am.  Dec.  700. 

3.  See  Price  v.  Lewis,  17  Pa.  St.  51.  55  Am. 
Dec.  536,  and  see  supra,  this  section,  Contracts 
of  Sale  —  Fraud.  Misrepresentation,  and  Deceit. 
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transaction.1  And  even  in  the  absence  of  contractual  relations  between  the 
parties  it  has  been  held  that  recoupment  of  damages  for  a  tort  committed  by 
the  plaintiff  is  permissible  by  way  of  mitigation  of  damages  in  an  action  for  a 
tort  committed  by  the  defendant,  provided  the  matter  shown  in  mitigation  is 
immediately  connected  with  the  wrong  on  which  the  action  is  based.2 

6.  Recoupment  in  Actions  of  Replevin.  —  Recoupment  has  been  held  applica- 
ble in  actions  of  replevin.3 

7.  Evidence  and  Burden  of  Proof.  —  Recoupment  being  in  the  nature  of  a 
cross-action,  the  defendant  is  subject  to  the  same  requirements  in  respect  to 
matters  of  evidence  to  which  he  would  be  subject  in  an  affirmative  action  ; 
and  upon  him  rests  the  burden  of  proving  by  competent  evidence  all  of  the 
requisite  elements  of  a  cause  of  action  in  the  same  manner  and  to  the  same 
extent  as  if  he  were  maintaining  a  distinct  action  against  the  plaintiff.4 

8.  Damages  —  a.  Measure  of  Damages.  —  The  measure  of  damages  to 
which  the  defendant  is  entitled  by  way  of  recoupment  is  the  same  as  if  the 
action  were  brought  by  him  against  the  plaintiff,  and  the  same  rules  for 
assessing  the  damages  must  be  adopted  as  if  the  proceedings  were  in  reality 
a  cross-action.5  The  damages  must  be  capable  of  computation  with  reason- 
able certainty  and  precision, e  and  must  not  be  remote,  speculative,  or  con- 
tingent.7   It  has  been  held  sufficient,  however,  that  from  proximate  estimates 


1.  Tort  by  Plaintiff  Recouped  Against  Tort  by 
Defendant. —  Chandler  v.  Childs,  42  Mich.  128. 
See  also  Ewing  v.  Shaw,  83  Ala.  333  ;  Mimnaugh 
v.  Partlin,  67  Mich.  391. 

Thus,  in  an  action  of  tort  for  false  and 
fraudulent  representations  of  the  defendant,  in 
exchanging  horses  with  the  plaintiff,  concerning 
the  horse  which  he  delivered  to  the  plaintiff  in 
the  exchange,  the  defendant  may  recoup  dam- 
ages for  like  representations  which  the  plaintiff 
made  to  him  concerning  the  other  horse. 
Carey  v.  Guillow,  105  Mass.  18,  7  Am.  Rep.  494. 

Where  one  party  to  an  exchange  of  lands 
sues  the  other  for  fraud,  the  latter  can  claim 
recoupment  on  the  ground  that  he  too  was  de- 
frauded by  the  false  representations  of  the 
plaintiff  as  to  the  quality  of  the  land  which  the 
plaintiff  gave  in  exchange.  Jackson  v.  Arm- 
strong, 50  Mich.  65. 

2.  Spray  v.  Ammerman,  66  111.  309. 

3.  Recoupment  in  Replevin. —  Hutt  v.  Bruck- 
man,  55  111.  441.  When  the  goods  sought  to  be 
recovered  are  the  subject  of  a  lien  or  charge, 
the  charge  upon  them  can  be  enforced  by  way 
of  recoupment,  for  the  charge  is  inseparable 
from  the  thing  itself,  and  therefore,  when  the 
value  of  the  thing  is  to  be  allowed  in  damages, 
the  charge  necessarily  reduces  the  damages  by 
way  of  a  recoupment,  in  order  to  do -justice  to 
both  parties.    Macky  v.  Dillinger,  73  Pa.  St.  85. 

4.  Defendant  Must  Show  Facts  Warranting  a 
Recovery  in  an  Affirmative  Action.  —  Falkner  v. 
Behr,  75  Ga.  671  ;  Sperry  v.  Fanning,  80  111. 
371  ;  Mendel  v.  Fink,  8  111.  App.  378;  Hedstrom 
v.  Baker,  13  111.  App.  108;  J.  C.  Winship  Co. 
v.  Wineman,  77  111.  App.  161  ;  Mixer  v.  Coburn, 
11  Met.  (Mass.)  561,  45  Am.  Dec.  230;  Dorr 
v.  Fisher,  1  Cush.  (Mass.)  271  :  Lothrop  v. 
Otis,  7  Allen  (Mass.)  435  ;  Wadsworth  v. 
Glynn,  131  Mass.  220:  Noble  v.  Fagnant,  162 
Mass.  275.  See  also  Lee  v.  Rutledge,  51  Md. 
3T>  :  Shenpard  t.  Dmvlimr.  103  Ala.  56?. 

5.  Measure  of  Dama<rp<;  Pn"ie  as  in  Oross-action. 
—  Harralson  v.  Stein,  50  Ala.  347  ;  Goodwin  v. 
Morse,  9  Met.  (Mass.)  278;  Myers  v.  Estell,  47 


Miss.  5;  Estell  v.  Myers,  54  Miss.  174;  Pettee 
v.  Tennessee  Mfg.  Co.,  1  Sneed  (Tenn.)  381  ; 
Overton  v.  Phelan,  2  Head  (Tenn.)  445.  See 
also  Sheppard  v.  Dowling,  103  Ala.  563. 

For  a  general  treatment  of  the  law  of  dam- 
ages, see  the  title  Damages,  vol.  8,  p.  537,  and 
the  cross-references  there  given. 

Where  a  landlord  contracted  to  supply  his 
tenant  with  steam  power,  it  was  held  that  the 
tenant,  in  an  action  by  the  landlord  for  the 
rent,  might  recoup  the  actual  loss  of  wages 
paid  during  very  short  intervals  to  workmen 
who  were  in  his  employ  by  the  week  or  month, 
if  such  loss  were  caused  by  want  of  steam 
power.  Crane  v.  Hardman,  4  E.  D.  Smith 
(N.  Y.)  339. 

A  plea  of  recoupment  showing  that  the  de- 
fendant is  entitled  to  no  more  than  nominal 
damages  is  bad  on  demurrer.  Moore  v.  West- 
inghouse  Electric,  etc.,  Co.,  112  Ala.  454.  See 
also  Levy  v.  Sayle,  52  Ark.  246. 

In  an  action  upon  a  contract  for  labor  and 
materials,  where  the  defendants  claim  to  re- 
coup damages  resulting  from  the  plaintiff's 
having  left  the  work  in  an  unfinished  state,  it  is 
competent  for  the  defendants  to  show  what 
efforts  they  made  to  finish  the  work  after  it 
had  been  left  by  the  plaintiff ;  the  evidence 
going  to  show  that  the  defendants  did  not  wan- 
tonly or  recklessly  suffer  the  damage  to  ac- 
cumulate so  as  to  increase  the  plaintiff's 
liability.    M.  E.  Church  v.  Ladd,  22  Mich.  280. 

6.  Satchwell  v.  Williams.  40  Conn.  371  ; 
Wessinger  v.  Mausur,  etc.,  Implement  Co.,  75 
Miss.  64,  distinguishing  Andre  v.  Morrow.  65 
Miss.  315,  7  Am.  St.  Rep.  658;  Pettee  v.  Ten- 
nessee Mfg.  Co.,  t  Sneed  (Tenn.)  381. 

Amount  Should  Be  Found  by  Jury.  —  Halde- 
man  v.  Berry,  74  Mich.  424  ;  Moffet  v.  Sackett, 
18  N.  Y.  528. 

7.  Alabama.  —  Reed  Lumber  Co.  v.  Lewis, 
04  Ala.  626;  Lawton  v.  Ricketts,  104  Ala.  430; 
Moulthrop  v.  Hyett.  105  Ala.  403.  S3  Am.  St. 
Rep.  139. 

Georgia.  —  Finney  v.  Cadwallader.  55  Ga.  75. 
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of  witnesses  a  satisfactory  conclusion  can  be  reached.1 

b.  Damages  Meed  Not  Be  Liquidated. — To  enable  the  defendant  to 
avail  himself  of  recoupment,  it  is  not  necessary  that  the  damages  sought  to 
be  recouped  should  be  liquidated.* 

c.  Recovery  of  Excess  over  Plaintiff's  Demand  —  (i)  Excess  Not 
Recoverable  at  Common  Laiv. —  At  common  law  recoupment  extends  no 
further  than  to  defeat  or  extinguish  the  plaintiff's  demand.  Even  though 
the  damages  of  the  defendant  actually  exceed  the  sum  claimed  by  the  plain- 
tiff, the  defendant  is  not  entitled  to  an  affirmative  judgment  for  the  excess  in 
the  same  action,3  but  if  he  would  recover  the  excess  he  must  withhold  the 
defense  and  make  it  the  subject  of  a  separate  suit.'1 

A  Contrary  Rule  Exists  in  New  Hampshire,  however,  it  being  there  held  that  the 
defendant  may  have  a  judgment  for  the  excess  in  the  same  action.5 

(2)  Excess  Recoverable  by  Statute. — Statutes  in  several  jurisdictions  now 
provide  that  if  the  damages  suffered  by  the  defendant  exceed  the  amount  of 
the  plaintiff  's  claim,  the  defendant  may  recover  the  excess  in  the  same  action.6 

9.  Statute  of  Limitations.  —  The  right  of  recoupment  in  an  action  ex  con- 
tractu is  inseparably  annexed  to  the  contract  and  survives  as  long  as  the 
plaintiff's  right  of  action  subsists.  It  is  not  barred  by  the  statute  of  limita- 
tions until  the  claim  of  the  plaintiff  is  barred,  notwithstanding  the  statute  may 
have  run  against  it  as  a  separate  cause  of  action.7 


Illinois.  —  Stratman  v.  Stookey,  3  111.  App. 
336. 

Missouri.  —  Taylor  v.  Maguire,  12  Mo.  313. 

New  York.  —  Dorwin  v.  Potter,  5  Den.  (N. 
Y.)  306;  Griffin  v.  Colver,  16  N.  Y.  489,  69  Am. 
Dec.  718,  affirming  22  Barb.  (N.  Y.)  587.  See 
also  North  Chicago  St.  R.  Co.  v.  Burnham, 
(C.  C.  A.)  102  Fed.  Rep.  670. 

1.  Satchwell  v.  Williams,  40  Conn.  371. 

2.  Unliquidated  Damages  May  Be  Recouped  — 
Connecticut.  —  Avery  v.  Brown,  31  Conn.  398; 
Satchwell  v.  Williams,  40  Conn.  371. 

Illinois.  —  Sanger  v.  Fincher,  27  111.  346; 
Weaver  v.  Penny,  17  111.  App.  628. 

Maine.  —  Herbert  v.  Ford,  29  Me.  546. 

Michigan.  —  Ward  v.  Fellers,  3  Mich.  281. 

New  Jersey.  —  Bouker  v.  Randies,  31  N.  J. 
L.  335- 

New  York. — M'Cumber  v.  Goodrich,  1  Johns. 
(N.  Y.)  56;  Grant  v.  Button,  14  Johns.  (N.  Y.) 
377;  Ives  v.  Van  Epps,  22  Wend.  (N.  Y.)  155; 
Batterman  v.  Pierce,  3  Hill  (N.  Y.)  171  ; 
Stearns  v.  Marsh,  4  Den.  (N.  Y.)  227,  47  Am. 
Dec.  248 ;  Harrington  v.  Snyder,  3  Barb.  (N. 
Y.)  380. 

Oregon.  —  Davis  v.  Wait,  12  Oregon  425. 

Pennsylvania.  —  Heck  v.  Shener,  4  S.  &  R. 
(Pa.)  252,  8  Am.  Dec.  700. 

Vermont.  —  Keyes  v.  Western  Vermont  Slate 
Co..  34  Vt.  8t. 

Compare  Morrison  v.  Clifford,  1  Cranch  (C. 
C.)  585. 

Indeed,  it  is  apparent  from  the. nature  of  the 
cases  where  recoupment  is  allowed  that  the 
damages  recouped  are  usually  unliquidated. 
See  generally  the  cases  cited  throughout  this 
section. 

3.  Excess  Not  Recoverable  by  Defendant  — ■  Gen- 
eral  Rule  —  United  States.  —  Snow  v.  Carruth, 

1  Sprague  (U.  S.")  324. 

Arkansas.  —  Brunson  v.  Martin,  17  Ark.  270. 
See  also  Lyman  v.  Corwin,  27  Ark.  580. 

Connecticut.  —  McAlpin  v.  Lee,  12  Conn.  129, 
30  Am.  Dec.  609. 

25  C.  of  L, — 36 


Georgia.  —  Lufburrow  v.  Henderson,  30  Ga. 
482,  per  Stephens,  J. 

Illinois.  —  Kingman  v.  Draper,  14  111.  App. 
577;  Stow  v.  Yarwood,  14  111.  424;  Babcock  v. 
Trice,  18  111.  420,  68  Am.  Dec.  560;  Waterman 
v.  Clark,  76  111.  428;  Burlingame  v.  Davis,  13 
111.  App.  602 ;  Steinhoff  v.  Electric  Light,  etc., 
Co.,  47  111.  App.  454. 

Indiana. —  Holcraft  v.  Mellott,  57  Ind.  539. 
Michigan.  —  Ward  v.  Fellers,  3  Mich.  281; 
McHardy  v.  Wadsworth,  8  Mich.  349. 

Mississippi.  —  Fowler    v.    Payne,    52  Miss. 

210. 

Missouri.  —  Hay  v.  Short,  49  Mo.  139. 
New  York.  —  Batterman  v.  Pierce,  3  Hill  (N. 
Y.)  171. 

West  Virginia.  —  Natural  Gas  Co.  v.  Healy, 
33  W.  Va.  102. 

4.  Snow  v.  Carruth,  1  Sprague  (U.  S.)  324; 
Burlingame  V.  Davis,  13  111.  App.  602. 

This  principle  has  been  adopted  in  courts  of 
admiralty  jurisdiction.  Snow  v.  Carruth,  1 
Sprague  (U.  S.)  324. 

5.  Excess  Recoverable  in  New  Hampshire.  — 
Johnson  v.  White  Mountain  Creamery  Assoc., 
68  N.  H.  437,  73  Am.  St.  Rep.  610,  explaining 
Britton  v.  Turner,  6  N.  H.  481,  26  Am.  Dec.  713, 
and  Union  Bank  v.  Blanchard,  65  N.  H.  21. 

6.  Statutes  Authorizing  Affirmative  Judgment 
for  Defendant  —  Alabama.  —  Acts  1878-9,  p. 
154  ;  Code  1886,  §  2683  ;  Civ.  Code  1896,  §  3734 ; 
Martin  v.  Brown,  75  Ala.  442  ;  Ewing  v.  Shaw, 
83  Ala.  333- 

Georgia.  —  Code,  §  2912;  Falkner  v.  Behr, 
75  Ga.  671  ;  Cochran  v.  Jones,  85  Ga.  684. 

Michigan.  —  Comp.  Laws  1897,  §  10082;  Piatt 
v.  Brand,  26  Mich.  175. 

Missouri. — •  Wagn.  Stat.,  §  2,  art.  11, 
Hay  v.  Short,  49  Mo.  139;  Gordon  v. 
49  Mo.  570. 

Tennessee.  —  Act  1856,  c.  71,  §  1; 
r'.  Phelm.  2  Head  (Tenn.1  445. 

7.  Claim  in  Recoupment  Not  Barred  by  Statute 
of  Limitations. —  Conner  v.  Smith.  88  Ala.  300; 

561  Volume  XXV. 


p.  iosi  : 
Rruner, 

Overton 


Recoupment. 


SET-OFF,  RECOUPMENT,  Limitations  of  Doctrine. 


10.  Assignment  of  Contract.  —  The  assignment  of  the  contract  or  of  the 
right  of  action  thereon  by  one  party  does  not  defeat  the  other's  right  to 
recoupment  after  it  has  once  accrued,  but  the  assignee's  recovery  is  subject 
to  the  same  deduction  in  this  respect  as  if  the  action  were  brought  by  the 
assignor.1 

11.  Death  of  Plaintiff —  Suit  by  Executor  or  Administrator.  —  Where  a  claim  by 
way  of  recoupment  could  have  been  set  up  in  an  action  brought  by  the 
plaintiff  in  his  lifetime,  it  may  be  set  up  after  his  death  where  the  action  is 
prosecuted  by  his  executor  or  administrator.2 

12.  Limitations  of  Doctrine  —  a.  Cross-action  Must  Lie  Between 
Parties.  —  Except  where  the  statute  of  limitations  is  involved,  recoupment 
is  available  only  in  cases  where  the  defendant  can  maintain  against  the  plain- 
tiff a  cross-action  to  recover  the  damages  sought  to  be  recouped.3  This 
principle  is  well  settled  and  underlies  a  number  of  the  restrictive  rules  of 
recoupment.  As  applied  in  different  connections  the  principle  frequently 
appears  in  various  aspects,  and  it  may  be  observed  that  the  rules  laid  down  in 
several  of  the  following  paragraphs,  while  perhaps  apparently  forming  sepa- 
rate limitations  upon  the  general  doctrine  of  recoupment,  are  essentially 
nothing  more  than  reiterations  of  the  principle  stated,  varied  in  form  by  the 
particular  features  of  the  facts  calling  for  its  application. 

b.  Damages  Must  Have  Been  Occasioned  by  Plaintiff.  —  In  order 
for  a  defendant  to  recoup  damages,  the  damages  must  have  been  occasioned 
by  the  plaintiff  or  by  some  one  for  whose  acts  the  plaintiff  was  legally 
responsible.4 

Breach  by  Person  Not  a  Party  to  Action.  —  The  defendant  obviously  cannot  avail 
himself  of  a  breach  of  contract  or  warranty  by  a  person  not  a  party  to  the 
action.* 

Expenses  Incurred  by  the  Hirer  in  Successfully 
Defending  an  Action  of  Trover  brought  in  good 
faith  by  the  bailor,  for  the  conversion  of  the 
thing  hired,  cannot  be  recouped  against  a  note 
given  for  the  hire.  Deens  v.  Dunklin,  33 
Ala.  47. 

Where  Defendant  Could  Not  Maintain  Cross- 
action  Because  Injury  Resulted  to  Third  Persons. 

—  Coolidge  v.  Burnes,  25  Ark.  241. 

Thus,  in  an  action  against  a  town  in  its  cor- 
porate capacity,  damages  to  a  few  inhabitants 
cannot  be  recouped.  Kinne  v.  New  Haven,  32 
Conn.  210. 

Decision  Inconsistent  with  Rule.  —  But  a  de- 
cision that  in  an  action  brought  against  a  surety 
alone  the  surety  may  recoup  a  claim  for  dam- 
ages by  the  principal  against  the  plaintiff 
(Scroggin  v.  Holland,  16  Mo.  419)  is  in  at  least 
apparent  conflict  with  the  rule  of  the  text. 

4.  Plaintiff  Must  Be  Responsible  for  Damage.  — 
Winthrop  Sav.  Bank  v.  Jackson,  67  Me.  570,  24 
Am.  Rep.  56;  Austin  v.  Foster,  9  Pick.  (Mass.) 
341  ;  McKinnon  Mfg.  Co.  v.  Alpena  Fish  Co., 
102  Mich.  221.  See  also  Van  De  Sande  v.  Hall, 
(Supm.  Ct.)  13  How.  Pr.  (N.  Y.)  458;  Sears  v. 
Wingate,  3  Allen  (Mass.)  103. 

Where  the  plaintiff  repaired  for  the  defend- 
ant certain  machines  originally  made  by  a  part- 
nership of  which  the  plaintiff  had  formerly 
been  a  member  and  to  whose  business  he  had 
succeeded  upon  the  dissolution  of  the  firm,  it 
was  held  in  an  action  for  the  plaintiff's  services 
that  the  defendant  could  not  recoup  damages 
for  defects  in  the  original  construction  of  the 
machines  by  the  partnership.  Fessenden  v. 
Forest  Paper  Co.,  63  Me.  175. 
6.  Thus,  where  A  contracted  with  B  to 
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Beecher  v.  Baldwin,  55  Conn.  419,  3  Am.  St. 
Rep.  57  ;  Aultman  v.  Torrey,  55  Minn.  492. 

1.  Recoupment  Against  Assignee.  —  Bixby  v. 
Parsons,  49  Conn.  490,  44  Am.  Rep.  246  ;  How- 
ell v.  Medler,  41  Mich.  641  ;  Rockwell  v. 
Daniels,  4  Wis.  432. 

2.  Recoupment  in  Action  by  Executor  or  Ad- 
ministrator. —  Green  v.  Bell,  3  Mo.  App.  291. 

3.  Where  Plaintiff  Would  Not  Be  Liable  in 
Cross-action  by  Defendant  —  Alabama.  —  Greene 
v.  Allen,  32  Ala.  215;  Deens  v.  Dunklin,  33 
Ala.  47. 

Illinois.  —  Tully  v.  Excelsior  Iron  Works, 
115  HI-  544-  See  also  J.  C.  Winship  Co.  v. 
Wineman,  77  111.  App.  161. 

Indiana.  —  Clark  v.  Wildridge,  5  Ind.  176; 
Burton  v.  Reeds,  20  Ind.  87. 

Maine.  —  Winthrop  Sav.  Bank  v.  Jackson,  67 
Me.  570,  24  Am.  Rep.  56. 

Massachusetts.  —  Austin  v.  Foster,  9  Pick. 
(Mass.)  341;  Mixers.  Coburn,  11  Met.  (Mass.) 
561,  45  Am.  Dec.  230;  Carpenter  v.  Drury,  100 
Mass.  89  ;  McCarthy  v.  Henderson,  138  Mass.  310. 

Michigan.  —  Widrig  v.  Taggart,  51  Mich.  103. 
See  also  McKinnon  Mfg.  Co.  v.  Alpena  Fish 
Co.,  102  Mich.  221. 

New  York.  —  Nye  v.  Ayres,  1  E.  D.  Smith 
(N.  Y.)  532.  See  also  Van  De  Sande  v.  Hall, 
(Supm.  Ct.)  13  How.  Pr.  (N.  Y.)  458. 

North  Carolina. —  See  Locke  v.  Alexander, 
1  Hawks  (8  N.  Car.)  412. 

Where  Plaintiff  Is  an  Infant.  —  This  rule  is 
applicable  where  the  defendant  cannot  main- 
tain a  cross-action  against  the  plaintiff  because 
the  latter  is  an  infant.  McCarthy  v.  Hender- 
son, 138  Mass.  310;  Widrig  v.  Taggart,  51 
Mich.  103. 
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c.  Contract  Must  Be  Valid.  —  The  claim  to  recoupment  must  neces- 
sarily assume  the  validity  of  the  contract  upon  which  the  plaintiff's  action  is 
brought.1  For  this  reason  a  defendant,  when  sued  for  benefits  received  under 
a  contract  illegal  and  void,  cannot  recoup  damages  for  the  breach  of  that  con- 
tract by  the  plaintiff.3  The  same  principle  applies  where  one  of  the  parties 
is  a  corporation,  and  as  to  it  the  contract  is  ultra  vires.3 

d.  Action  Brought  Before  Time  for  Plaintiff's  Performance.  — 
The  failure  of  the  plaintiff  to  perform  a  stipulation,  the  time  for  the  perform- 
ance of  which  has  not  arrived  when  the  action  is  brought,  is  not  the  subject 
of  recoupment.4 

e.  Refusal  by  Plaintiff  Before  Time  for  Performance.  —  But 
where  the  plaintiff  has  distinctly  and  unequivocally  refused  to  perform  before 
the  time  for  performance  has  arrived,  it  is  held  in  a  jurisdiction  where  such  a 
refusal  will  support  an  immediate  right  of  action  that  a  defendant  in  an  action 
upon  a  contract  may  recoup  damages  for  the  plaintiff's  refusal  to  perform,  not- 
withstanding that  the  time  for  the  plaintiff's  performance  has  not  yet  arrived.5 

/.  Breach  by  Plaintiff  After  Action  Brought.  —  Recoupment  can- 
not be  had  for  a  breach  by  the  plaintiff  after  the  beginning  of  the  action.6 

g.  Breach  Before  Action,  but  Damage  Suffered  Afterwards.  — 
But  where  the  plaintiff's  breach  occurred  before  action  brought,  recoupment 
may  be  had  although  the  actual  damages  actually  suffered  by  the  defendant 
have  accrued  since  action  brought.7  The  right  of  recoupment  may  include 
anything  for  which  a  cross-action  would  lie  at  the  time  of  pleading  8  or  of  trial.9 

h.  Plaintiff's  Default  Caused  by  Defendant's  Breach.  —  The 
defendant  in  an  action  upon  a  contract  cannot  recoup  damages  for  the  plaintiff's 
breach  if  his  own  failure  to  comply  with  the  terms  of  the  contract  has  prevented 
performance  by  the  plaintiff.10 

i.  Where  Exclusive  Remedy  Is  Provided  by  Statute.  —  A 
defendant  cannot  set  up  by  way  of  recoupment  a  demand  arising  by  virtue 


manufacture  a  machine  for  him  and  procured 
C  to  furnish  the  materials  and  do  the  work, 
and  C  brought  an  action  against  B  for  the 
value  of  the  work  and  materials,  it  was  held 
that  B  could  not  recoup  any  damages  sus- 
tained in  consequence  of  a  breach  of  warranty 
made  by  A,  since  A  was  not  a  party  to  the 
action.  Tully  v.  Excelsior  Iron  Works,  115  111. 
544.  See  also  Carpenter  v.  Drury,  100  Mass. 
89. 

1.  Contract  Must  Be  Valid.  —  Day  v.  Spiral 
Springs  Buggy  Co.,  57  Mich.  149,  58  Am.  Rep. 
352,  per  Cooley,  C.  J. 

2.  Contract  Made  and  Performed  on  Sunday.  — 
Thus,  where  a  contract  of  sale  is  absolutely 
void  because  made  and  performed  on  Sunday, 
and  the  purchaser  returns  the  property  and 
sues  to  recover  the  purchase  money  for  a  breach 
of  warranty,  recoupment  is  not  available  to  the 
seller,  since,  the  contract  being  void,  any  dam- 
ages which  the  seller  might  recoup  do  not  arise 
out  of  any  contract  on  which  the  plaintiff  is 
seeking  recovery.  Brazee  v.  Bryant,  50  Mich. 
136.  In  this  case  the  damages  sought  to  be 
recovered  were  for  misuse  of  the  property. 

Contract  with  Liquor  Dealer  Who  Has  Not  Paid 
His  Tax  nor  Filed  His  Bond.  —  Niagara  Falls 
Brewing  Co.  v.  Wall,  98  Mich.  158. 

3.  Contract  Ultra  Vires.  —  Where  the  defend- 
ant is  a  corporation  and  the  contract  involved 
is  ultra  vires,  the  corporation,  in  an  action  for 
the  value  of  goods  sold  and  delivered  under 
the   contract,   cannot   recoup   damages    for  a 


partial  nonperformance  by  the  plaintiff ;  for 
to  allow  recoupment  would  be  indirectly  to  en- 
force the  contract.  Day  v.  Spiral  Springs 
Buggy  Co.,  57  Mich.  146,  58  Am.  Rep.  352. 

4.  Time  for  Plaintiffs  Performance  Not  Arrived. 

—  Farmers'  L.  &  T.  Co.  v.  Hunt,  16  Barb.  (N. 
Y.)  514. 

5.  Refusal  Before  Time  for  Performance  Has 
Arrived.  —  Piatt  v.  Brand,  26  Mich.  173. 

6.  Damages  for  Breach  After  Action  Brought.  — 

Bartlett  v.  Holmes,  13  C.  B.  630,  76  E.  C.  L. 
630;  Harger  v.  Edmonds,  4  Barb.  (N.  Y.) 
256. 

7.  Breach  Before  Action  —  Subsequent  Damage. 

—  Martin  v.  Hill,  42  Ala.  275  ;  Piatt  v.  Brand, 
26  Mich.  173;  Moffet  v.  Sackett,  18  N.  Y.  522. 

8.  Piatt  v.  Brand,  26  Mich.  173. 

9.  Martin  v.  Hill,  42  Ala.  275. 

10.  Plaintiff's  Default  Caused  by  Defendant's 
Breach. —  McKinr.on  Mfg.  Co.  v.  Alpena  Fish 
Co.,  102  Mich.  221  ;  Chapman  v.  Dease,  34 
Mich.  375.  See  also  Wilder  v.  Stanley,  49  Vt. 
105. 

Where  Evidence  Is  Conflicting.  —  Where  in  an 

action  on  a  contract  the  defendant  seeks  to  re- 
coup the  damages  resulting  from  the  plaintiff's 
failure  to  comply  with  his  obligations  there- 
under, and  the  evidence  is  conflicting  as  to 
whether  such  damages  resulted  from  the  default 
of  the  plaintiff  or  of  the  defendant  or  of  both, 
the  jury  may  take  into  consideration  the  con- 
duct of  both  parties  and  make  its  verdict  accord- 
ingly. Hill  v.  Sibley,  56  Ga.  531. 
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of  a  statute  and  enforceable  only  by  a  form  of  action  which  the  statute 
particularly  provides.1 

/  Claims  Must  Arise  Out  of  Same  Transaction  or  Relate  to 
SAME  SUBJECT-MATTER  —  (i)  General  Principles.  —  It  may  be  broadly  stated 
as  a  general  rule  that  the  claim  upon  which  the  action  is  based  and  that 
sought  to  be  set  up  by  way  of  recoupment  must  arise  out  of  the  same  trans- 
action or  relate  to  the  same  subject-matter.2  Similarly,  if  the  action  is  upon 
a  contract  the  damages  sought  to  be  recouped  must  grow  out  of  the  contract 
sued  upon.  The  plaintiff's  breach  of  a  term  in  another  distinct  contract, 
although  between  the  same  parties,  does  not  give  rise  to  a  right  of  recoupment.3 


1.  Statutory  Penalty  Not  Subject  to  Recoupment. 

—  In  an  action  by  a  collector  of  taxes  to  re- 
cover of  a  town  his  agreed  compensation  for 
collecting  the  town's  taxes,  the  defendant  can- 
not recoup  a  statutory  penalty  for  the  plaintiff's 
failure  to  exhibit  his  accounts  to  the  proper 
authorities,  where  the  statute  provides  an  ac- 
tion of  debt  as  the  remedy  to  enforce  the  pen- 
alty.   Bragdon  v.  Freedom,  84  Me.  431. 

2.  Rule  as  to  Same  Transaction  or  Subject-matter 

—  United  States.  —  Dietrich  v.  Ely,  24  U.  S. 
App.  21. 

Alabama.  —  Walker  v.  McCoy,  34  Ala.  659; 
Jackson  v.  Tate,  81  Ala.  253;  Ewing  v.  Shaw, 
83  Ala.  333. 

Arkansas.  —  Pilsbury  v.  McNally,  22  Ark. 
409;  Coolidge  v.  Burnes,  25  Ark.  241. 

Colorado.  —  Hart  v.  Francis,  2  Colo.  719. 

Connecticut.  —  Phillips  v.  Halsey,  1  Root 
(Conn.)  194,  1  Am.  Dec.  38. 

Florida.  —  Livingston  v.  L'Engle,  27  Fla.  502. 

Georgia.  —  Gerding  v.  Adams,  65  Ga.  79 ; 
Hamilton  v.  Grangers'  L.,  etc.,  Ins.  Co.,  65  Ga. 
750;  Cumberland  Island  Co.  v.  Bunkley,  108 
Ga.  756. 

Illinois.  —  De  Forrest  v.  Oder,  42  111.  500 ; 
Turner  v.  Retter,  58  111.  264  ;  Evans  v.  Hughey, 
76  111.  115;  Keegan  v.  Kinnare,  123  111.  280; 
Lake  Superior  Mineral  Land  Development  Co. 
v.  Clapp,  50  111.  App.  301  ;  Barker  v.  Turnbull, 
51  111.  App.  226;  Lyon  v.  Bryant,  54  111.  App. 
333  ;  Williams  v.  Schmidt,  54  111.  205. 

Indiana.  —  Miles  v.  Elkin,  10  Ind.  329. 

Kentucky.  —  Grundy  v.  Jackson,  1  Litt.  (Ky.) 
1 1. 

Maine.  —  Winthrop  Sav.  Bank  v.  Jackson,  67 
Me.  570,  24  Am.  Rep.  56  ;  Gilchrist  v.  Partridge, 
73  Me.  214;  Fletcher  v.  Harmon,  78  Me.  465; 
Jones  v.  Vinal  Haven  Steamboat  Co.,  90  Me. 
120. 

Maryland.  —  Simmons  v.  Haas,  56  Md.  153. 

Massachusetts.  —  Bartlett  v.  Farrington,  120 
Mass.  284;  Home  Sav.  Bank  v.  Boston,  131 
Mass.  280.  See  also  Wright  v.  Quirk,  105  Mass. 
44- 

Michigan. —  Molby  v.  Johnson,  17  Mich.  382; 
Morehouse  v.  Baker,  48  Mich.  335  ;  Holland  v. 
Rea,  48  Mich.  218;  Brazee  v.  Bryant,  50  Mich. 
136;  Rens  v.  Grand  Rapids,  73  Mich.  237; 
Haldeman  v.  Berry,  74  Mich.  424. 

Mississippi.  —  Bloodworth  v.  Stevens,  51 
Miss.  475. 

Missouri.  —  Pratt  v.  Menkens,  18  Mo.  158; 
Johnson  v.  Hoffman,  53  Mo.  504. 

New  lersey.  —  Robbins  v.  Long,  14  N.  J.  Eq. 
462;  Bird  v.  Magowan,  (N.  J.  1898)  43  Atl.  Rep. 
278. 

New  York.  —  Tuttle  v.  Tompkins,  2  Wend. 


(N.  Y.)  407;  Taggard  v.  Curtenius,  15  Wend. 
(N.  Y.)  155;  Barhyte  v.  Hughes,  33  Barb.  (N. 
Y.)  320;  Cram  v.  Dresser,  2  Sandf.  (N.  Y.) 
120;  Seymour  v.  Davis,  2  Sandf.  (N.  Y.)  239; 
Murden  v.  Priment,  1  Hilt.  (N.  Y.)  75  ;  Henry 
v.  Henry,  (N.  Y.  Super.  Ct.)  17  Abb.  Pr.  (N. 
Y.)  411,  27  How.  Pr.  (N.  Y.)  5. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Chum- 
ley,  6  Heisk.  (Tenn.)  325. 

Vermont.  —  Sampson  v.  Warner,  48  Vt.  247. 

West  Virginia.  —  Logie  v.  Black,  24  VV.  Va. 
1  ;  Clark's  Cove  Guano  Co.  v.  Appling,  33  W. 
Va.  470. 

Thus,  in  an  Action  of  Waste  for  Cutting  Timber 

the  defendant  cannot  recoup  for  improvements 
made  by  him,  where  the  timber  was  cut,  not  for 
the  purpose  of  the  improvements,  but  for  other 
uses.    Morehouse  v.  Cotheal,  22  N.  J.  L.  521. 

In  an  Action  of  Trespass  or  Trover  for  Taking 
and  Carrying  Away  Property,  the  wrongdoer  can- 
not recoup  an  indebtedness  that  may  be  due 
from  the  owner  to  himself,  not  connected  with 
the  illegal  transaction,  against  the  damages 
sought  to  be  recovered.  Hubbard  v.  Rogers,  64 
111.  434- 

Defendant's  Claim  Must  Arise  Out  of  the  Cause 
of  Action    Involved  in  the  Plaintiff's   Suit.  — 

Hubbard  v.  Rogers,  64  111.  434;  Evans  v. 
Hughey,  76  111.  120;  Morehouse  v.  Baker,  48 
Mich.  335. 

Where  a  millwright,  who  had  contracted  to 
build  a  mill  and  put  it  in  operation,  before  de- 
livery ground  grain  and  received  toll  therefor, 
it  was  held  in  an  action  for  the  price  of  erecting 
the  mill  that  the  value  of  the  tolls  could  not  be 
recouped,  but  must  be  the  subject  of  a  distinct 
action.    Allen  v.  McNew,  8  Humph.  (Tenn.)  46. 

Action  on  Contract  —  Damages  for  Libel  or 
Slander.  —  In  an  action  ex  contractu  the  de- 
fendant cannot  recoup  damages  for  libel  or 
slander  published  or  uttered  concerning  him  by 
the  plaintiff.  Martin  v.  Brown,  75  Ala.  442; 
Lyon  v.  Bryant,  54  111.  App.  331. 

And  this  is  true  although  the  statements 
made  relate  to  the  contract  sued  upon,  its  sub- 
ject-matter, or  its  breach.  Martin  v.  Brown,  75 
Ala.  442. 

3.  Breach,  of  Separate  Contract  —  Alabama.  — 

Mauldin  v.  Armistead,  14  Ala.  702. 

Illinois.  —  De  Forrest  v.  Oder,  42  111.  500. 

Massachusetts.  —  Bartlett  7'.  Farrington,  120 
Mass.  284 ;  Brighton  Five  Cents  Sav.  Bank  v. 
Sawyer,  132  Mass.  185;  Knitted  Mattress  Co. 
v.  Griggs,  154  Mass.  5;  Hayes  v.  Allen,  160 
Mass.  286,  39  Am.  St.  Rep.  474. 

Michigan.  —  Holland  v.  Rea,  48  Mich.  218; 
Molby  v.  Johnson.  17  Mich.  382;  Howell  v. 
Medler,  41  Mich.  641  ;  Rens  v.  Grand  Rapids, 
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But  where  there  are  two  contracts  made  at  different  times,  and  the  second 
contract  would  operate  to  discharge  the  defendant  from  all  liability  under  the 
first,  a  breach  of  the  second  contract  by  the  plaintiff  may  be  set  up  in  an  action 
upon  the  first.1 

(2)  Plaintiff's  Breach  Must  Affect  Consideration  for  Defendant' s  Promise. 
—  It  is  held  to  be  essential  to  recoupment  that  the  wrong  of  which  the 
defendant  complains  should  in  some  way  impair  the  consideration  of  the  con- 
tract ;  that  the  express  or  implied  promise  broken  by  the  plaintiff  was  the 
consideration  for  the  defendant's  promise.2 

(3)  Promises  of  Plaintiff  and  Defendant  Must  Be  Mutually  Dependent  — 
(a)  Principle  Stated.  —  Recoupment  for  a  breach  or  defective  performance  by  the 
plaintiff  can  be  had  only  in  those  cases  where  the  promise  or  covenant  broken 
by  the  plaintiff  and  that  broken  by  the  defendant  are  mutually  dependent 
stipulations  or  undertakings  forming  either  by  themselves  or  with  others  an 
entire  contract.  In  other  words,  the  performance  by  the  defendant,  in  order 
to  fix  him  with  liability  for  a  breach,  must  be  dependent  upon  performance 
by  the  plaintiff.  If  the  undertakings  of  the  parties  are  not  mutually 
dependent,  the  plaintiff  can  recover  without  showing  performance  of  his 
promise  or  a  readiness  to  perform,  and  the  right  of  recoupment  cannot  of 
course  arise;  for  although  the  promise  of  the  plaintiff  is  a  sufficient  considera- 
tion for  the  promise  of  the  defendant,  performance  by  the  plaintiff  is  not 
necessarily  a  prerequisite  to  his  right  of  recovery.  In  such  cases  the  defendant 
is  remitted  to  a  separate  action.3  This  rule,  however,  has  not  always  been 
observed,  and  the  breach  of  an  independent  promise  or  stipulation  by  the 
plaintiff  has  been  allowed  to  be  shown  in  recoupment.'1 


73  Mich.  237 ;  Haldeman  v.  Berry,  74  Mich. 
424;  Helwig  v.  Lascowski,  82  Mich.  619;  For- 
rest i'.  Johnson,  100  Mich.  321. 

New  York.  —  Taggard  v.  Curtenius,  15  Wend. 
(N.  Y.)  155  ;  Cram  v.  Dresser,  2  Sandf.  (N.  Y.) 
120;  Seymour  v.  Davis,  2  Sandf.  (N.  Y.)  239. 

North  Carolina.  —  Lindsay  v.  King,  1  Ired.  L. 
(23  N.  Car.)  401  ;  Terrell  v.  Walker,  66  N.  Car. 
244. 

Where  the  contracts  are  distinct,  the  fact 
that  by  one  the  plaintiff  came  under  obligation 
to  enter  into  the  other  does  not  make  the  two 
the  same.  Knitted  Mattress  Co.  v.  Griggs,  154 
Mass.  7. 

Sales  of  Goods  to  Be  Delivered  in  Parcels.  — 

Where,  under  a  parol  contract  for  the  future 
delivery  of  a  fixed  quantity  of  goods,  at  such 
times  and  in  such  parcels  as  may  be  required, 
separate  deliveries  are  made  and  settled  for  as 
furnished,  each  delivery  is  to  be  considered  as 
in  its  nature  a  separate  and  distinct  contract, 
and  in  an  action  for  the  price  of  the  parcel  last 
furnished  the  buyer  cannot  recoup  his  damages 
growing  out  of  the  inferior  quality  of  the  goods 
previously  delivered.  Deming  v.  Kemp,  4 
Sandf.  (N.  Y.)  147. 

Whether  Such  a  Contract  Is  Entire  or  Sepa- 
rable, see  the  titles  Contracts,  vol.  7,  p.  95 ; 
Sales,  vol.  24,  p.  1040. 

Under  the  Georgia  Code,  (2  Code  1895,  § 
3757).  recoupment  is  confined  to  the  contract 
on  which  the  plaintiff  sues.  The  plaintiff's 
breach  of  another  distinct  contract  is  not  the 
subject  of  recoupment.  Taylor  v.  Hardin,  38 
Ga.  577;  Griffin  v.  Lawton,  54  Ga.  104;  Hamil- 
ton v.  Grangers'  L.,  etc.,  Ins.  Co.,  65  Ga.  750  ; 
Dooley  v.  Gorman,  104  Ga.  767.  Neither  is  a 
tort  unconnected  with  the  contract  sued  upon. 
Gerding  v.  Adams,  65  Ga.  79. 


Under  the  New  Jersey  Statute  (N.  J.  Practice 
Act,  §  129),  the  damages  sought  to  be  recouped 
must  arise  out  of  the  contract  sued  upon.  Bo- 
zarth  v.  Dudley,  44  N.  J.  L.  304,  43  Am.  Rep. 
373- 

1.  First  Nat.  Bank  v.  Watkins,  154  Mass.  385. 

2.  Plaintiffs  Breach  Must  Affect  Consideration 

—  Keegan  v.  Kinnare,  123  111.  280;  Barker  v. 
Turnbull,  51  111.  App.  226.  Compare  Davis,  etc., 
Bldg.,  etc.,  Co.  v.  Moberly,  65  111.  App.  228. 
See  also  Molby  v.  Johnson,  17  Mich.  382. 

It  does  not  follow,  however,  that  where  the 
plaintiff's  breach  does  impair  the  consideration 
for  the  defendant's  promise,  recoupment  will 
always  be  allowed.  See  the  following  para- 
graphs of  text. 

3.  Independent  Promises  or  Stipulations.  — . 
Spiller  v.  Westlake,  2  B.  &  Ad.  155,  22  E.  C.  L. 
49;  Waterhouse  v.  Kendall,  11  Cush.  (Mass.) 
128;  Traver  v.  Stevens,  11  Cush.  (Mass.)  167; 
Stanton  v.  Maynard,  7  Allen  (Mass.)  335; 
Hodgkins  v.  Moulton,  100  Mass.  311  ;  Hubon  v. 
Park,  116  Mass.  541  ;  Isenburger  v.  Hotel  Rey- 
nolds Co.,  177  Mass.  455.  See  also  Gage 
Lewis,  68  111.  604  ;  Pitkin  v.  Frink,  8  Met. 
(Mass.)  12;  Gibson  v.  Gibson,  15  Mass.  112,  8 
Am.  Dec.  94,  per  Wilde,  J. ;  Hapgood  v.  Wel- 
lington, 136  Mass.  217;  Hayes  v.  Allen,  160 
Mass.  286,  39  Am.  St.  Rep.  474 ;  Fletcher  v. 
Harmon,  78  Me.  465  ;  Lindsay  v.  King,  1  Ired. 
L.  (23  N.  Car.)  401  ;  Terrell  v.  Walker,  66  N. 
Car.  244 ;  Keyes  v.  Western  Vermont  Slate  Co., 
34  Vt.  81.  And  see  the  title  Consideration, 
vol.  6,  p.  785  ct  seq. 

4.  Prairie  Farmer  Co.  v.  Taylor,  69  111.  440, 
18  Am.  Rep.  621  ;  Clark  v.  Ford,  41  111.  App. 
199;  Green  v.  Bell,  3  Mo.  App.  291.  See  also 
Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Moberly,  65  111. 
App.  228. 
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SET-OFF,  RECOUPMENT,         Limitations  of  Doctrine. 


(b)  Bules  of  Construction  —  aa.  In  General.  —  To  determine  whether  with 
respect  to  performance  the  obligations  of  the  parties  are  mutually  dependent 
or  independent  is  often  a  difficult  matter  of  construction,  the  solution  of 
which  must  be  reached  by  carefully  considering  the  nature  and  form  of  the 
promises  and  by  ascertaining  the  intention  of  the  parties  as  it  appears  from 
the  whole  transaction.1 

bb.  Terms  Contained  in  Separate  Instruments. — Where  the  respective  under- 
takings of  the  parties  are  contained  in  different  instruments,  they  may  well 
be  construed  to  be  parts  of  one  and  the  same  transaction,  relating  to  the  same 
subject,  so  that  the  terms  of  the  one  may  be  properly  referred  to  in  order  to 
ascertain  the  true  meaning  and  intent  of  the  other,  as  every  part  of  an  instru- 
ment may  be  resorted  to  for  the  exposition  of  the  meaning  of  any  particular 
clause;  yet  it  by  no  means  follows  that  they  constitute  one  entire  contract, 
making  the  provisions  in  one  conditions  and  qualifications  of  the  other  so  that 
recoupment  can  be  had.2  The  circumstance  that  the  obligations  are  contained 
in  different  instruments  has  in  England  been  considered  strong  evidence  of  an 
intention  that  the  performance  of  each  should  be  independent  of  the  other, 
and  recoupment  in  such  a  case  has  been  denied.3  But  in  the  United  States  it 
has  been  held  that  the  form  in  which  the  obligations  of  the  parties  appear  is 
not  material;  that  if  from  an  examination  of  the  whole  transaction  it  appears 
that  the  obligations  in  question  are  dependent  parts  of  one  and  the  same 
contract,  then  recoupment  may  be  allowed  notwithstanding  that  they  are  to 
be  found  in  separate  instruments.  Thus,  although  it  is  conceded  that  there 
can  be  recoupment  by  setting  up  the  breach  of  a  contract  entirely  distinct 
and  independent  of  the  one  on  which  the  plaintiff  sues,  yet  if  the  plaintiff 
sues  on  one  part  of  an  entire  contract,  consisting  of  mutual  stipulations,  made 
at  the  same  time,  and  relating  to  the  same  subject-matter,  the  defendant  may 
recoup  damages  arising  from  the  plaintiff's  breach  of  another  part ;  and  this 
whether  the  different  parts  are  contained  in  one  instrument- or  in  several.4 

cc.  Part  of  Contract  in  Writing,  Part  Parol.  —  The  same  principle  applies 
though  one  part  of  the  contract  is  in  writing  and  the  other  rests  in  parol.* 

k.  What  Constitutes  Same  Transaction  or  Subject-matter.  — 
To  determine  whether  the  matter  sought  to  be  set  up  by  way  of  recoupment 
arises  out  of  the  same  transaction  or  involves  the  same  subject-matter  as  that 
which  forms  the  basis  of  the  action  is  frequently  a  matter  of  no  small  difficulty. 
In  some  phases  of  this  subject,  no  controlling  principles  have  been  enunciated 
by  the  courts,  and  it  is  practically  impossible  to  deduce  from  the  decisions  any 
guiding  rule  or  definite  standard.  Many  of  the  cases  appear  to  have  been 
decided  largely  upon  their  peculiar  facts  and  upon  widely  different  notions 
as  to  what  constitutes  the  same  transaction  or  subject-matter.  While  the 
principles  discussed  in  the  foregoing  parts  of  this  subdivision  are  supported 
by  decisions  which  with  respect  to  the  facts  involved  appear  to  be  substantially 

1.  Whether  Promises  are  Dependent  or  Inde-  Benjamin  v.  Richards,  51  Mich.  110;  Alder- 
pendent. —  Pitkin  v.  Frink,  8  Met.  (Mass.)  17;  ton  v.  Williams,  (Mich.  1902)  go  N.  W. 
Hodgkins  v.  Moulton,  100  Mass.  311.  See  also  Rep.  661  ;  Batterman  v.  Pierce,  3  Hill  (N.  Y.) 
the  title  Contracts,  vol.  7,  p.  121  et  seq.  171. 

2.  Separate  Instruments.  —  Pitkin  v.  Frink,  8  Other  instances  of  this  rule  appear  also  in 
Met.  (Mass.)  17.  See  also  Fletcher  v.  Har-  Aultman  v.  Mason,  83  Ga.  212 ;  Frisbee  v.  Hoff- 
mon,  78  Me.  465.  nagle,  n  Johns.  (N.  Y.)  50,  and  in  Spalding  v. 

3.  Spiller  v.  Westlake,  2  B.  &  Ad.  157,  22  E.  Vandercook,  2  Wend.  (N.  Y.)  431.  Compare 
C.  L.  50.  Fletcher  v.  Harmon,  78  Me.  465  ;  Lindsay  v. 

Analogous  to  this  view  is  the  English  rule  King,  1  Ired.  L.  (23  N.  Car.)  401  ;  Terrell  v. 

that  partial  failure  of  consideration,  if  unliqui-  Walker,  66  N.  Car.  244. 

dated,  cannot  be  shown  in  an  action  on  a  prom-  5.  Part  of  Contract   Written,   Part  Oral.  — 

issory  note  or  bill  of  exchange.    See  the  titles  Branch  v.  Wilson,  12  Fla.  543;  Bross  v.  Cairo, 

Bills  of  Exchange  and  Promissory  Notes,  etc.,  R.  Co.,  9  111.  App.  367;  Spalding  v.  Van- 

vol.  4,  p.  196,  note;  Consideration,  vol.  6,  p.  dercook,  2  Wend.  (N.  Y.)  431;  Batterman  v. 

79i.  Pierce,  3  Hill  (N.  Y.)  171.    See  also  Aultman 

4.  Bross  v.  Cairo,  etc.,  R.  Co.,  9  111.  App.  367;  v.  Mason,  83  Ga.  212. 
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in  harmony,  a  number  of  cases  presenting  the  conflicting  features  indicated 
are  set  forth  in  the  notes.1 

13.  Recoupment  as  Affected  by  Statute.  —  The  principles  of  recoupment  have 
been  largely  superseded  by  statutory  provisions  relating  to  counterclaim,  and 
in  many  states  the  common-law  rules  have  with  more  or  less  alteration  been 
embodied  in  the  codes  and  statutes,  so  that  now  questions  formerly  involving 
the  common  law  of  recoupment  must  frequently  be  determined  by  statutory 
construction.2  Questions  so  arising  will  be  found  fully  discussed  in  another 
part  of  this  title.3    In  some  states,  however,  the  common-law  principles  of 


1.  Illustrations.  —  Under  the  New  Jersey 
statute  concerning  recoupment,  where  a  promis- 
sory note  is  given  pursuant  to  the  express  terms 
of  a  contemporaneous  written  agreement,  by 
which  the  payee  of  the  note  binds  himself  to 
collect  certain  moneys  and  to  appropriate  them 
on  the  note  in  reduction  or  discharge  of  the 
amount  for  which  the  same  was  given,  in  a  suit 
upon  the  note  between  the  original  parties 
thereto,  the  breach  by  the  payee  of  the  part  of 
said  agreement  to  be  by  him  performed  may  be 
shown  by  the  maker  of  the  note  by  way  of  re- 
coupment. In  such  a  case  the  note  is  so  inti- 
mately connected  with  the  contemporaneous 
writing  that  together  they  constitute  "  the  con- 
tract sued  upon,"  within  the  meaning  of  the 
statute.    Babbitt  v.  Moore,  51  N.  J.  L.  230. 

But  in  an  action  against  the  maker  and  in- 
dorser  of  a  promissory  note,  the  maker  cannot 
show  by  way  of  recoupment  that  the  loan  evi- 
denced by  the  note  was  given  pursuant  to  a 
contract  whereby  the  plaintiff  promised  to  lend 
the  money  so  long  as  the  maker  purchased  goods 
oi  him  and  to  sell  the  goods  to  the  defendant  at 
the  lowest  market  price,  and  that  the  plaintiff 
broke  this  term  of  the  contract.  Isenburger  v. 
Hotel  Reynolds  Co.,  177  Mass.  455. 

In  an  action  for  the  purchase  money  of  land, 
the  defendant  may  set  up  by  way  of  recoupment 
damages  for  the  removal  and  conversion  of  fix- 
tures, without  his  knowledge  or  consent,  after 
the  contract  of  sale  and  before  a  formal  transfer 
of  the  land  and  the  execution  of  the  bonds, 
Grand  Lodge  v.  Knox,  20  Mo.  433  ;  or  he  may 
recoup  the  value  of  the  crop  taken  from  the 
land  by  the  vendor  after  the  sale,  Gordon  v. 
Biuner,  49  Mo.  570. 

In  an  action  brought  upon  two  promissory 
notes  given  in  part  payment  for  a  mill,  the  de- 
fendants relied  upon  a  plea  whose  gist  was  the 
conversion  of  the  mill  to  the  use  of  the  plaintiff 
subsequent  to  the  giving  of  the  notes.  It  was 
held  in  the  absence  of  a  special  demurrer  that 
the  plea  was  good  as  being  in  the  nature  of  a 
plea  of  recoupment.  Kingman  v.  Draper,  14  111. 
App.  577- 

Where  a  purchaser,  having  gone  into  posses- 
sion of  the  premises  bought,  after  a  rescission 
of  the  contract  brings  suit  to  recover  back  the 
purchase  money  paid  by  him,  the  vendor  should 
be  allowed  to  prove  by  way  of  recoupment  not 
only  the  rents,  issues,  and  profits  arising  from 
the  vendee's  possession,  and  be  allowed  the 
same,  but  also  the  damages  arising  from  waste 
committed  by  the  vendee  or  his  airenf  or  tenants 
while  in  possession.  Baston  -'.  Clifford,  68  111. 
67,  18  Am.  Rep.  547. 

But  in  an  Indiana  case  a  totally  different  view 
was  taken  from  that  in  the  foregoing  cases. 
A  sold  land  and  crops  to  B,  gave  possession,  and 
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took  a  promissory  note  for  the  price.  Subse- 
quently A  trespassed  upon  the  land  and  took 
the  crops.  Afterwards  he  sued  B  upon  the  note. 
It  was  held  that  B  could  not  recoup  damages 
for  the  trespass,  the  sale  and  the  trespass  being 
considered  different  and  unconnected  transac- 
tions.   Slayback  v.  Jones,  9  Ind.  470. 

In  an  action  for  the  price  of  specific  articles 
bargained  and  sold,  but  not  delivered,  the  de- 
fendant may  set  up,  by  way  of  a  recoupment, 
any  injury  to  such  articles  occasioned  by  the 
fault  or  negligence  of  tne  vendor,  subsequent  to 
the  sale  and  prior  to  the  time  of  delivery,  the 
seller  being  in  the  position  of  a  bailee.  Barrow 
v.  Window,  71  111.  215. 

Where  a  party  sells  cattle  to  be  taken  away 
at  any  time  after  a  day  certain,  and  agrees  to 
feed  them  until  a  subsequent  day  named,  he  will, 
if  he  still  retains  possession  of  the  cattle  after 
the  latter  date,  hold  them  not  merely  as  a  gra- 
tuitous bailee  for  the  purchaser,  but  also  for  his 
own  benefit,  so  that  he  may  perform  his  contract 
to  deliver.  The  law  will  require  that  he  exer- 
cise ordinary  care  and  diligence  in  keeping  and 
caring  for  them,  and  the  purchaser,  when  sued 
for  a  loss  on  a  resale,  may  recoup  any  damages 
he  may  sustain  from  the  want  of  such  care. 
Cloyd  v.  Steiger,  139  111.  41,  affirming  38  111. 
App.  107. 

In  an  action  by  an  employee  against  his  em- 
ployer for  wages  due,  the  latter  cannot  recoup 
damages  arising  from  an  act  of  the  employee 
outside  of  the  line  of  his  duty  and  having  no 
connection  with  his  contract  of  employment. 
Nashville,  etc.,  R.  Co.  v.  Chumley,  6  Heisk. 
(Tenn.)  325. 

But  where  the  defendant  hired  the  plaintiff 
to  work  for  him  at  certain  monthly  wages,  liv- 
ing in  his  family,  and  while  in  the  service  he 
seduced  the  defendant's  daughter  and  got  her 
with  child,  it  was  held  in  a  suit  for  the  wages 
that  the  defendant  could  recoup  damages  for  the 
seduction  ;  the  theory  being  that  in  such  a  con- 
tract for  service  there  is  an  implied  agreement 
on  the  part  of  the  servant  that  he  will  do  noth- 
ing injurious  to  his  employer's  interests  and 
that  he  will  be  guilty  of  no  criminal  misconduct. 
Bixby  v.  Parsons,  49  Conn.  483,  44  Am.  Rep. 
246. 

2.  Statutes.  —  See  Roberts  v.  Donovan,  70 
Cal.  108:  Sanger  v.  Fincher,  27  111.  346;  Slay- 
back  v.  Jones,  0  Ind.  470  :  Mason  v.  Heyward, 
3  Minn.  182 ;  Smith  v.  Dukes,  5  Minn.  373 ; 
Xenia  Branch  Bank  v.  I.ee,  (N.  Y.  Super.  Ct. 
Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  396;  Timmons  v. 
Dunn.  4  Ohio  St.  682. 

3.  See  infra,  this  title.  Counterclaim. 

It  has  been  held,  however,  that  the  common 
law  of  recoupment  has  not  been  abrogated  by 
the  counterclaim  statutes.    Stewart  v.  Bock,  1 
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recoupment  have  been  made  the  subject  of  separate  statutory  enactments  and 
are  treated  in  the  statutes  as  distinct  from  both  set-off  and  counterclaim.  The 
most  important  of  these  statutory  provisions  are  discussed  in  their  appropri- 
ate connections  in  other  parts  of  this  section.1  In  Alabama  the  statute  is 
held  not  to  enlarge  the  class  or  number  of  claims  or  demands  which  may  be 
the  subject  of  recoupment,  but  merely  to  authorize  a  recovery  of  an  excess  of 
damages  by  the  defendant.2  In  Georgia,  however,  the  scope  of  recoupment 
appears  to  be  somewhat  enlarged;  for  by  the  provisions  of  the  code,  recoup- 
ment may  be  had  for  overpayment  by  the  defendant,  or  payment  by  him  by 
reason  of  fraud,  accident,  or  mistake.3 

III.  Counterclaim  —  1.  Definition  and  Nature  —  a.  Definition.  —  Broadly 
defined,  a  counterclaim  is  a  claim  presented  by  a  defendant  in  opposition  to 
or  deduction  from  the  claim  of  the  plaintiff.4  More  specifically,  a  counter- 
claim is  a  cause  of  action  in  favor  of  a  defendant  against  a  plaintiff  which, 
under  code  practice,  the  defendant  is  authorized  to  litigate  in  opposition  to 
the  plaintiff's  claim  in  the  same  action.  It  is  in  this  sense  that  the  term  is 
used  in  this  title.5 

b.  Defense  Distinguished  from  Counterclaim.  —  There  is  a  plain 
distinction  between  a  defense  and  a  counterclaim. e  A  counterclaim  must  be 
a  cause  of  action,'  and  seeks  affirmative  relief,  while  a  defense  merely  defeats 
the  plaintiff's  cause  of  action  by  a  denial  or  confession  and  avoidance,  and 
does  not  admit  of  affirmative  relief  to  the  defendant.8    A  defense  cannot  be 


Hilt.  (N.  Y.)  122.  See  also  McGregor  v.  Auld, 
83  Wis.  543,  and  infra,  this  title,  Counterclaim. 

1.  See  supra,  this  section,  Damages  —  Recov- 
ery of  Excess  over  Plaintiff's  Demand  —  Excess 
Recoverable  by  Statute.  See  also  supra,  this 
section,  Definition  and  General  Consideration  — 
Distinguished  from  Set-off,  note ;  Recoupment 
for  Breach  of  Contract  Sued  Upon  —  Gen- 
eral Rule,  note;  Limitations  of  Doctrine  — 
Claims  Must  Arise  Out  of  Same  Transaction  or 
Relate  to  Same  Subject-matter,  note. 

2.  Common  Law  Not  Changed  Except  as  to 
Affirmative  Judgment  for  Defendant.  —  Martin  v. 
Brown,  75  Ala.  442. 

3.  Recoupment  for  Overpayment,  or  Payment 
by  Fraud,  Accident,  or  Mistake.  —  2  Code  Ga. 
(■895),  §  3758.  Where  several  notes  were  given 
for  the  purchase  price  of  land,  it  was  held  in  a 
suit  based  on  one  of  them  that  under  this  stat- 
ute the  defendant  could  recoup  any  overpayment 
made  and  directed  by  him  to  be  applied  to  such 
note,  but  that  in  the  absence  of  such  direction 
he  could  not  recoup  against  such  note  amounts 
paid  which  exceeded  the  amount  of  that  note, 
unless  he  had  paid  the  entire  purchase  money, 
and  then  he  could  recoup  what  he  had  paid 
over  and  above  the  entire  debt.  Thompson  v. 
Mitchell,  74  Ga.  797. 

4.  Counterclaim  Defined.  —  Black's  L.  Diet. ; 
Silliman  v.  Eddy,  (Supm.  Ct.  Spec.  T.)  8  How. 
Pr.  (N.  Y.)  122. 

For  Other  Definitions,  see  Standley  v.  North- 
western Mut.  L.  Ins.  Co.,  95  Ind.  260 ;  Union 
Nat.  Bank  v.  Carr,  49  Iowa  359,  citing  Code 
Iowa,  §  2659;  Slone  v.  Slone,  2  Met.  (Ky.)  339; 

Wolf  v.  E.  H  ,  (Supm.  Ct.  Spec.  T.)  13 

How.  Pr.  (N.  Y.)  84 ;  Clarkson  v.  Manson, 
(U.  S.  Cir.  Ct.)  60  How.  Pr.  (N.  Y.)  45. 

5.  See  Standley  v.  Northwestern  Mut.  L.  Ins. 
Co.,  95  Ind.  254  [.citing  Campbell  v.  Routt,  42 
Ind  410]  •  Brower  v.  Nellis,  6  Ind.  App.  323  ; 
Lovejoy  v.  Robinson,  8  Ind.  399;  Douthitt  v. 
Smith,  69  Ind.  465  ;  Briggs  v.  Briggs,  20  Barb. 


(N.  Y.)  477 ;  Bathgate  v.  Haskin,  59  N.  Y. 
539;  Waddell  v.  Darling,  51  N.  Y.  327;  Silli- 
man v.  Eddy,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
(N.  Y.)  122;  Davidson  v.  Remington,  (Supm. 
Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  310;  Dove 
v.  Hayden,  5  Oregon  502. 

6.  Defense  Distinguished  from  Counterclaim.  — 
See  Shipman  Coal  Min.,  etc.,  Co.  v.  Pfeiffer,  11 
Ind.  App.  445 ;  Loewenberg  v.  Rosenthal,  18 
Oregon  178;  Isham  v.  Davidson,  52  N.  Y.  237, 
wherein  facts  alleged  in  the  answer  were  held  to 
constitute  a  counterclaim. 

7.  Counterclaim  a  Cause  of  Action.  —  Corlett 
v.  Mutual  Ben.  L.  Ins.  Co.,  60  Kan.  134.  See 
also  infra,  this  section,  Essentials  as  Cause  of 
Action. 

8.  Affirmative  Relief.  —  Arkansas.  —  Bloom  v. 
Lehman,  27  Ark.  489. 

Indiana.  —  Wills  v.  Browning,  96  Ind.  152; 
Boil  v.  Simms,  60  Ind.  162;  McMannus  v. 
Smith,  S3  Ind.  211  ;  Emily  v.  Harding,  53  Ind. 
102;  Love  v.  Oldham,  22  Ind.  51;  Brower  v. 
Nellis,  6  Ind.  App.  323  ;  Shipman  Coal  Min., 
etc.,  Co.  v.  Pfeiffer,  11  Ind.  App.  445. 
Missouri.  —  Hay  v.  Short,  49  Mo.  139. 
New  York.  —  Williams  v.  Willis,  (Supm.  Ct. 
Gen.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  n  ;  Shute 
v.  Hamilton,  3  Daly  (N.  Y.)  462;  Chamboret 
v.  Cagney,  (N.  Y.  Super.  Ct.  Gen.  T.)  41  How. 
Pr.  (N.  Y.)  127;  Davidson  v.  Remington, 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  310; 
Rochester  Distilling  Co.  v.  O'Brien,  72  Hun 
(N.  Y.)  463  ;  McElwee  Mfg.  Co.  v.  Trowbridge, 
68  Hun  (N.  Y.)  30  ;  Collins  v.  Suau,  7  Robt. 
(N.  Y.)  94 ;  Lawrence  v.  Bank  of  Republic,  3 
Robt.  (N.  Y.)  142;  Ogden  v.  Coddington,  2  E. 
D.  Smith  (N.  Y.)  317;  Walker  v.  American 
Cent.  Ins.  Co.,  143  N.  Y.  167;  Fettretch  v.- 
McKay,  47  N.  Y.  426  :  Vassear  v.  Livingston, 
13  N.  Y.  248;  Evans  v.  Ogsbury,  2  N.  Y.  App. 
Div.  559;  Monroe  Miller  Co.  v.  Stokes,  (N.  Y. 
City  Ct.  Gen.  T.)  7  Misc.  (N.  Y.)  433. 

A  counterclaim  may  coexist  with  the  plain- 
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turned  into  a  counterclaim  merely  by  attaching  a  prayer  for  relief.1  The 
same  facts  may,  however,  constitute  both  a  defense  and  ground  for  a  counter- 
claim.2 But  in  such  a  case,  if  it  is  intended  to  insist  upon  the  matter  as  a 
counterclaim,  it  must  be  pleaded  as  such  and  not  as  a  mere  defense.  A  plead- 
ing cannot  be  at  once  both  an  answer  and  a  counterclaim.3  In  some  states 
the  statute  requires  counterclaims  to  be  expressly  so  designated  in  the  answer.4 
In  other  states  there  is  no  such  provision,  and  it  is  not  necessary  directly  to 
aver  the  fact.  If  the  answer  sufficiently,  in  apt  words,  in  substance  and  in 
fact  sets  up  a  counterclaim,  it  must  be  so  treated.5  So  if  the  facts  stated 
constilute  a  defense,  they  will  be  so  treated,  regardless  of  the  name  given  by 


tiff's  claim,  and  is  simply  a  cross-action  to 
enforce  a  legal  or  equitable  set-off.  Bellinger 
v.  Craigue,  31  Barb.  (N.  Y.)  534. 

A  counterclaim  to  be  pleadable  need  not  en- 
title the  defendant  to  an  amount  of  damages 
equal  to  the  amount  of  the  plaintiff's  claim. 
Allen  v.  Haskins,  5  Duer  (N.  Y.)  332. 

Equitable  Defenses  are  not  counterclaims. 
Palmer  v.  Palmer,  90  Iowa  17;  Jones  v.  Moore, 
42  Mo.  419;  Dobson  v.  Pearce,  12  N.  Y.  156, 
62  Am.  Dec.  152;  Post  v.  Sprague,  12  How. 
Pr.  (N.  Y.)  455- 

Payment  is  a  defense  and  not  a  counterclaim. 
Sullivan  v.  Traders'  Ins.  Co.,  169  N.  Y.  217; 
Bates  v.  Rosekrans,  37  N.  Y.  409  ;  Warfield  v. 
Weeks,  (Supm.  Ct.  Spec.  T.)  12  Misc.  (N.  Y.) 
590  ;  Union  Nat.  Bank  v.  Carr,  49  Iowa  359 ; 
Stacy  v.  Stichton,  9  Iowa  399. 

Partial  payment  is  a  defense  and  not  a 
counterclaim  in  an  action  upon  a  note.  David- 
son v.  Remington,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  310. 

1.  Fraud.  — Commercial  Bank  v.  Philadelphia 
County  P.  Ins.  Co.,  84  Wis.  12. 

Statute  of  Limitations. —  Corlett  v.  Mutual 
Ben.  L.  Ins.  Co.,  60  Kan.  134;  Appleton  Mfg. 
Co.  v.  Fox  River  Paper  Co.,  m  Wis.  465.  See 
also  Brown  v.  Cohn,  88  Wis.  627. 

Reformation  of  Void  or  Executed  Contract.  — 
Walker  v.  American  Cent.  Ins.  Co.,  143  N.  Y. 
167. 

Removal  of  Cloud  in  Ejectment.  —  Brown  v. 
Cohn,  88  Wis.  627. 

2.  Matters  Both  a  Defense  and  a  Counterclaim  — 

California. —  Roberts  v.  Donovan,  70  Cal.  108. 

Minnesota.  —  Aultman  v.  Torrey,  55  Minn. 
492. 

Missouri.  —  Heman  v.  McNamara,  77  Mo. 
App.  1.    But  see  Jones  v.  Moore,  42  Mo.  419. 

New  York.  —  Leslie  v.  Leslie,  (C.  PI.  Gen. 
T.)  11  Abb.  Pr.  N.  S.  (N.  Y.)  311  ;  Gleason  v. 
Moen,  2  Duer  (N.  Y.)  639;  Equitable  L. 
Assur.  Soc.  v.  Cuyler,  75  N.  Y.  511.  Geenia 
v.  Keah,  66  Barb.  (N.  Y.)  245.  See  also  Prouty 
v.  Eaton,  41  Barb.  (N.  Y.)  412. 

North  Carolina.  —  Devries  v.  Warren,  82  N. 
Car.  356. 

Ohio.  —  Morgan  v.  Spangler,  20  Ohio  St.  38  ; 
Allen  v.  Shackelton,  15  Ohio  St.  145;  Lan- 
caster, etc.,  Mfg.  Co.  v.  Colgate,  12  Ohio  St. 
344;  Timmons  v.  Dunn,  4  Ohio  St.  680. 

Wisconsin.  —  McArthur  v.  Green  Bay,  etc., 
Canal  Co.,  34  Wis.  139. 

Sometimes  that  which  would  be  available  as 
a  counterclaim  as  against  the  original  parties  is 
available  only  as  a  defense  in  an  action  by  an 
assignee.  Vassear  v.  Livingston,  13  N.  Y.  248. 
See  also  infra,  this  section,  5.  c.  (2)  Assignees. 
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3.  Counterclaims  Must  Be  Pleaded  as  Such  — 

Indiana.  —  Washburn  v.  Roberts,  72  Ind.  213; 
Thompson  v.  Toohey,  71  Ind.  296;  Douthitt  v. 
Smith,  69  Ind.  463  ;  Hadley  v.  Prather,  64  Ind. 
137  ;  Schee  v.  McQuilken,  59  Ind.  269  ;  Indiana 
State  Board  of  Agriculture  v.  Gray,  54  Ind.  91  ; 
McMannus  v.  Smith,  53  Ind.  211;  Hinkle  v. 
Margerum,  50  Ind.  240 ;  Campbell  v.  Routt,  42 
Ind.  410. 

Kentucky.  —  Murphy  v.  Hubble,  2  Duv.  (Ky.) 
247;  Hutchings  v.  Moore,  4  Met.  (Ky.)  110; 
Nutter  v.  Johnson,  80  Ky.  426  ;  Cason  v.  Cason, 
79  Ky.  558. 

Minnesota.  —  Aultman  v.  Torrey,  55  Minn. 
492;  Broughton  v.  Sherman,  21  Minn.  431. 

New  York.  —  McElwee  Mfg.  Co.  v.  Trow- 
bridge, 68  Hun  (N.  Y.)  28;  De  Graaf  v. 
Wyckoff,  118  N.  Y.  6;  Equitable  L.  Assur.  Soc. 
v.  Cuyler,  75  N.  Y.  511;  Bates  v.  Rosekrans, 
37  N.  Y.  412;  Nash  v.  Weidenfeld,  41  N.  Y. 
App,  Div.  511. 

Wisconsin. —  Voechting  v.  Grau,  55  Wis.  312; 
Dobbs  v.  Kellogg,  53  Wis.  448;  Fuchs  v.  Treat, 
41  Wis.  404;  Stowell  v.  Eldred,  39  Wis.  614; 
Buzzell  v.  Gallagher,  28  Wis.  678. 

4.  Express  Designation  of  Counterclaims.  — 
Cohn  v.  Kelly,  132  Cal.  468;  Shain  v.  Belvin, 
79  Cal.  262 ;  Carpenter  v.  Hewel,  67  Cal.  589  ; 
Brannan  v.  Paty,  58  Cal.  330  ;  Nutter  v.  John- 
son, 80  Ky.  426 ;  Cason  v.  Cason,  79  Ky.  558 ; 
Arthurs  v.  Thompson,  97  Ky.  218;  Voechting 
v.  Grau,  55  Wis.  312;  Stowell  v.  Eldred,  39 
Wis.  630. 

5.  California.  —  McDougald  v.  Hulet,  132 
Cal.  154. 

Indiana.  —  Stockton  v.  Stockton,  73  Ind.  510; 
Tabor  v.  Mackkee,  58  Ind.  291  ;  Indiana  State 
Board  of  Agriculture  v.  Gray,  54  Ind.  91  ;  Gil- 
pin v.  Wilson,  53  Ind.  443  ;  Hinkle  v.  Mar- 
gerum, 50  Ind.  240  ;  Campbell  v.  Routt,  42  Ind. 
410. 

Iowa.  —  Bardes  v.  Hutchinson,  113  Iowa 
610;  Union  Nat.  Bank  v.  Carr.  49  Iowa  359. 

Kentucky.  —  Hutchings  v.  Moore,  4  Met. 
(Ky.)  no. 

Minnesota.- — Farrell  v.  Burbank,  57  Minn. 
395- 

New  York.  —  Acer  v.  Hotchkiss,  97  N.  Y. 
396,  distinguishing  Muldoon  v.  Blackwell,  84  N. 
Y.  646  ;  Equitable  L.  Assur.  Soc.  v.  Cuyler,  75 
N.  Y.  511;  Bates  v.  Rosekrans,  37  N.  Y. 
412. 

"  The  character  of  a  pleading  is  determined 
by  its  averments,  and  not  by  the  name  given  it." 
School  Com'rs  v.  Center  Tp.,  143  Ind.  393, 
citing  Searle  v.  Whipperman,  79  Ind.  424 ; 
Campbell  ?\  Routt.  42  Ind.  410;  and  Johnson  v. 
Hosford,  1 10  Ind.  572. 
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the  pleader.1  A  prayer  for  affirmative  relief  is  almost  of  controlling  import- 
ance in  determining  whether  a  counterclaim  or  a  defense  is  pleaded.* 

c.  Set-off  and  Recoupment  Distinguished  from  Counterclaim.  — 
Counterclaim  as  now  used  and  understood  includes  both  recoupment  and 
set-off,3  and  is  broader  than  both,  including  matters  which  do  not  fall  under 
either  head,4  as,  for  example,  equitable  demands.5  A  counterclaim  is 
intended  to  secure  to  a  defendant  all  the  relief  which  either  an  action  at  law 
or  a  bill  in  equity  or  a  cross-bill  would  have  secured  on  the  same  state  of 
facts.6    The  technical  right  of  set-off  is  retained  in  many  states  in  addition  to 


1.  Springer  v.  Dwyer,  50  N.  Y.  19;  Hathaway 
v.  Gordon,  6  Ohio  Cir.  Dec.  39,  9  Ohio  Cir.  Ct. 
8,  2  Ohio  Dec.  108;  Nicholes  v.  Hill,  42  S.  Car. 
28. 

2.  Prayer  for  Relief.  —  Stockton  v.  Stockton, 
73  Ind.  510;  Hinkle  v.  Margerum,  50  Ind.  246; 
Campbell  v.  Routt,  42  Ind.  410;  Hutchings  v. 
Moore,  4  Met.  (Ky.)  110;  McElwee  Mfg.  Co. 
v.  Trowbridge,  68  Hun  (N.  Y.)  28,  affirmed 
142  N.  Y.  679  ;  Evans  v.  Ogsbury,  2  N.  Y.  App. 
Div.  559.  But  see  Blaut  v.  Borchardt,  (N.  Y. 
City  Ct.  Gen.  T.)  12  Misc.  (N.  Y.)  197. 

3.  Counterclaim  Includes  Set-off  and  Recoup- 
ment —  California.  —  McKean  v.  German- 
American  Sav.  Bank,  118  Cal.  334;  St.  Louis 
Nat.  Bank  v.  Gay,  101  Cal.  286. 

Indiana.  —  Standley  v.  Northwestern  Mut.  L. 
Ins.  Co.,  95  Ind.  254 ;  Woodruff  v.  Garner,  27 
Ind.  4,  89  Am.  Dec.  477  ;  Slayback  v.  Jones,  9 
Ind.  470. 

Missouri.  —  Gordon  v.  Bruner,  49  Mo.  570 ; 
Hay  v.  Short,  49  Mo.  139;  Jones  v.  Moore,  42 
Mo.  419. 

New  York.  —  Xenia  Branch  Bank  v.  Lee,  (N. 
Y.  Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  372 ; 
Boston  Mills  v.  Eull,  (N.  Y.  Super.  Ct.  Gen. 
T.)  6  Abb  Pr.  N.  S.  (N.  Y.)  321,  37  How.  Pr. 
(N.  Y.)  299;  Wilder  v.  Boynton,  63  Barb.  (N. 
Y.)  547;  Leavenworth  v.  Packer,  52  Barb. 
(N.  Y.)  132;  Pattison  v.  Richards,  22  Barb. 
(N.  Y.)  143  ;  Murden  v.  Priment,  1  Hilt.  (N.  Y.) 
75  ;  Chamboret  v.  Cagney,  (N.  Y.  Super.  Ct. 
Gen.  T.)  41  How.  (N.  Y.)  125,  2  Sweeny  (N. 

Y.)  378;  Wolf  v.  Charles  E.  H  ,  (Supm.  Ct. 

Spec.  T.)  13  How.  Pr.  (N.  Y.)  84;  Clinton  v. 
Eddy,  1  Lans.  (N.  Y.)  61  ;  Lawrence  v.  Bank 
of  Republic,  3  Robt.  (N.  Y.)  142. 

Ohio.  —  Timmons  v.  Dunn,  4  Ohio  St.  680. 

Oregon.  —  Burrage  v.  Bonanza  Gold,  etc., 
Min.  Co.,  12  Oregon  169. 

4.  Counterclaim  Broader  than  Set-off  and  Re- 
coupment —  California.  —  Roberts  v.  Donovan, 
70  Cal.  108. 

Indiana.  —  Vail  v.  Jones,  31  Ind.  469;  Wood- 
ruff v.  Garner,  27  Ind.  4,  89  Am.  Dec.  477. 
But  see  Standley  v.  Northwestern  Mut.  L.  Ins. 
Co.,  95  Ind.  254;  Slayback  v.  Jones,  9  Ind.  470. 

Missouri.  —  Emery  v.  St.  Louis,  etc.,  R.  Co., 
77  Mo.  346  ;  Bowman  v.  Lickey,  86  Mo.  App.  47. 

Nevada.  —  Lapham  v.  Osborne,  20  Nev.  168. 

New  York.  —  Xenia  Branch  Bank  v.  Lee,  (N. 
Y.  Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  372, 
2  Bosw.  (N.  Y.)  694;  Boston  Mills  v.  Eull, 
(N.  Y.  Super.  Ct.  Gen.  T.)  6  Abb.  Pr.  N.  S.  (N. 
Y.)  322;  Peabody  v.  Bloomer,  (N.  Y.  Super. 
Ct  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  359  ;  Leaven- 
worth v.  Packer,  52  Barb.  (N.  Y.)  132;  Newell 
v.  Salmons,  22  Barb.  (N.  Y.)  647;  Shute  v. 
Hamilton,  3  Daly  (N.  Y.)  462;  Bloodgood  v. 


Ingoldsby,  1  Hilt.  (N.  Y.)  388;  Cohn  v.  Hus- 
son,  (N.  Y.  City  Ct.  Spec.  T.)  66  How.  Pr. 
(N.  Y.)  150;  Chamboret  v.  Cagney,  (N.  Y. 
Super.  Ct.  Gen.  T.)  41  How.  Pr.  (N.  Y.)  125, 
2  Sweeny  (N.  Y.)  378;  Welch  v.  Hazleton, 
(Supm.  Ct.  Spec.  T.)  14  How.  Pr.  (N.  Y.)  97  ; 
Lemon  v.  Trull,  (Supm.  Ct.  Gen.  T.)  13  How. 

Pr.  (N.  Y.)  248;  Wolf  v.  Charles  E.  H.  , 

(Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  85; 
Beardsley  v.  Stover,  (Supm.  Ct.  Spec.  T.)  7 
How.  Pr.  (N.  Y.)  294;  Gage  v.  Angell,  (Supm. 
Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  335;  Car- 
penter v.  Manhattan  L.  Ins.  Co.,  22  Hun  (N. 
Y.)  52;  Clinton  v.  Eddy,  1  Lans.  (N.  Y.)  61; 
Lawrence  v.  Bank  of  Republic,  3  Robt.  (N.  Y.) 
149;  Ogden  v.  Coddington,  2  E.  D.  Smith  (N. 
Y.)  317;  Bathgate  v.  Haskin,  59  N.  Y.  533; 
Gillespie  v.  Torrance,  25  N.  Y.  306,  82  Am. 
Dec.  355  ;  Vassear  v.  Livingston,  13  N.  Y. 
248. 

Oregon.  —  Burrage  v.  Bonanza  Gold,  etc., 
Min.  Co.,  12  Oregon  169. 

But  see  Bloom  v.  Lehman,  27  Ark.  489  ;  Fol- 
som  v.  Carli,  6  Minn.  420,  80  Am.  Dec.  456. 

In  Connecticut  it  has  been  held  that  the  Prac- 
tice Act  of  1879  merely  intended  to  allow  equi- 
table defenses  in  actions  at  law  as  well  as  in 
suits  in  equity,  leaving  the  matter  of  set-off  and 
recoupment,  already  available  in  actions  of  law, 
precisely  where  they  stood  before  the  act  was 
passed.  Harral  v.  Leverty,  50  Conn.  46,  47 
Am.  Rep.  608. 

5.  Equitable  Demands  Included.  —  Roberts  v. 
Donovan,  70  Cal.  112;  Standley  v.  Northwestern 
Mut.  L.  Ins.  Co.,  95  Ind.  254 ;  McMannus  v. 
Smith,  53  Ind.  213;  Vail  v.  Jones,  31  Ind.  469; 
Woodruff  v.  Garner,  27  Ind.  4,  89  Am.  Dec. 
477;  Shipman  Coal  Min.,  etc.,  Co.  v.  Pfeiffer,  n 
Ind.  App.  445 ;  Peabody  v.  Bloomer,  (N.  Y. 
Super.  Ct.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  359; 
Boston  Mills  v.  Eull,  (N.  Y.  Super.  Ct.  Gen. 
T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  322;  Wolfe  v. 

Charles  E.  H.  ,  (Supm.  Ct.  Spec.  T.)  13 

How.  Pr.  (N.  Y.)  85.  See  also  infra,  this  sec- 
tion, Equitable  Counterclaims. 

6.  Indiana.  —  Douthitt  v.  Smith,  69  Ind.  463  ; 
Vail  v.  Jones,  31  Ind.  468;  Woodruff  v.  Gar- 
ner, 27  Ind.  4,  89  Am.  Dec.  477. 

Nevada.  —  Lapham  v.  Osborne,  20  Nev.  168. 

New  York. —  Leavenworth  v.  Packer,  52 
Barb.  (N.  Y.)  132;  Xenia  Branch  Bank  v.  Lee. 
2  Bosw.  (N.  Y.)  694 ;  Gleason  v.  Moen,  2  Duer 
(N.  Y.)  642;  Boston  Silk,  etc.,  Mills  v.  Eull. 
(N.  Y.  Super.  Ct.  Gen.  T.)  37  How.  Pr.  (N. 
Y.)  299;  Lemon  v.  Trull,  (Sunm.  Ct.  Gen.  T.) 
13  How.  Pr.  (N.  Y.)  248;  Wolf  v.  Charles  E. 

H.  ,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 

Y.)  84  ;  Lawrence  v.  Bank  of  Republic,  3  Robt. 
(N.  Y.)  142  ;  Chamboret  v.  Cagney,  2  Sweeny 
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Counterclaim. 


A ND  CO  UN TERCLA IM.  Definition  and  Nature . 


the  statutory  provisions  for  counterclaims.1  In  a  general  way  a  counterclaim 
differs  from  a  technical  set-off  in  that  only  liquidated  demands  may  be  the 
subject  of  set-off,  while  unliquidated  demands  may  be  counterclaimed.3 
Again,  set-off  is  available  only  in  actions  ex  contractu,  and  the  claims  set  off 
must  also  arise  ex  contractu*  Counterclaims  are  not  so  limited,  but  if  the 
other  conditions  are  present,  a  counterclaim  may  be  set  up  in  an  action  ex 
delicto,  and  may  consist  of  a  claim  itself  arising  ex  delicto  *  A  counterclaim 
differs  from  a  recoupment  in  that  under  a  counterclaim  the  defendant  may 
have  an  affirmative  judgment  where  he  establishes  a  demand  in  excess  of  the 
plaintiff's  demand,  whereas  in  the  case  of  recoupment,  whatever  the  damages 
proven  by  the  defendant,  they  can  go  only  to  reduce  or  extinguish  the  claim 
against  him.5  Again,  recoupment  must  arise  out  of  the  contract  or  transaction 
upon  which  the  plaintiff's  claim  is  founded,6  whereas,  in  most  states,  in 
actions  upon  contract,  causes  of  action  arising  out  of  distinct  contracts  may 
be  counterclaimed.7  Recoupment  implies  an  admission  of  the  plaintiff's 
claim;  a  counterclaim  does  not.8 

d.  Object  of  Statute  Allowing  Counterclaims.  —  The  object  of 
the  statute  authorizing  counterclaims  is  to  enable  parties  to  settle  and  adjust 
all  their  cross-claims  in  a  single  action,  thus  avoiding  circuity  of  action  and  a 
multiplicity  of  suits.  The  statute  should  be  liberally  construed  to  effect  this 
end.9 

(N.  Y.)  378;  Vassear  v.  Livingston,  13  N.  Y. 
248. 

Tennessee.  —  Ford  v.  Thompson,  1  Head 
(Tenn.)  265. 

The  demands  which  were  denominated  set-off, 
counterclaim,  and  cross-demand  in  the  Iowa 
Revision  are  all  called  counterclaims  in  the 
Code.  Sherman  v.  Hale,  76  Iowa  383.  See 
also  Allen  v.  Maddox,  40  Iowa  128. 

1.  Technical  Set-off  Still  Retained — Indiana. 
—  Harris  v.  Randolph  County  Bank,  157  Ind. 
120;  Standley  v.  Northwestern  Mut.  L.  Ins.  Co., 
95  Ind.  254;  McMahan  v.  Spinning,  51  Ind. 
187;  Slayback  v.  Jones,  9  Ind.  473;  Lovejoy  v. 
Robinson,  8  Ind.  399. 

Iowa.  —  Allen  v.  Maddox,  40  Iowa  124. 

Kansas.  —  Stevens  v.  Able,  15  Kan.  584. 

Kentucky.  —  Arthurs  v.  Thompson,  97  Ky. 
218;  Taylor  v.  Stowell,  4  Met.  (Ky.)  175; 
Shropshire  v.  Conrad,  2  Met.  (Ky.)  143. 

Missouri.  —  McAdow  v.  Ross,  53  Mo.  199; 
Hay  v.  Short,  49  Mo.  143;  State  v.  Hudson,  86 
Mo.  App.  510;  Heman  v.  McNamara,  77  Mo. 
App.  1. 

Nebraska.  —  Raymond  v.  Green,  12  Neb.  215, 
41  Am.  Rep.  763. 

New  York.  —  Weeks  v.  Pryor,  27  Barb.  (N. 
Y.)  79;  Newell  v.  Salmons,  22  Barb.  (N.  Y.) 
647;  Berry  v.  Brett,  6  Bosw.  (N.  Y.)  627;  Van 
Valen  v.  Lapham,  (Super.  Ct.  Spec.  T.)  13 
How.  Pr.  (N.  Y.)  240. 

Ohio.  —  Wagner  v.  Stocking,  22  Ohio  St.  297. 

Washington.  —  Sheafe  v.  Hastie,  16  Wash. 
563- 

See  also  supra,  this  title,  Set-off. 

2.  Liquidated  and  Unliquidated  Demands.  — 

See  supra,  this  title,  Set-off,  and  infra,  this  sec- 
tion, Liquidated  and  Unliquidated  Demands. 
See  also  the  following  cases :  Roberts  v. 
Donovan,  70  Cal.  113;  Brower  v.  Nellis, 
6  Ind.  App.  323  ;  Shropshire  v.  Conrad,  2 
Met.  (Ky.)  143;  McAdow  v.  Ross,  53  Mo.  207; 
Empire  Transp.  Co.  v.  Boggiano,  52  Mo.  296  ; 
Heman  v.  McNamara,  77  Mo.  App.  7 ;  Boston 
Mills  v.  Eull,  (N.  Y.  Super.  Ct.  Gen.  T.)  6 
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Abb.  Pr.  N.  S.  (N.  Y.)  321  ;  Chamboret  v. 
Cagney,  (N.  Y.  Super.  Ct.  Gen.  T.)  41  How.  Pr. 
(N.  Y.)  127;  Welch  v.  Hazelton,  (Supm.  Ct. 
Spec.  T.)  14  How.  Pr.  (N.  Y.)  97;  Frick  v. 
White,  57  N.  Y.  103. 

3.  Set-off  Limited  to  Demands  Ex  Contractu.  — 
See  supra,  this  title,  Set-off.  See  also  Shrop- 
shire v.  Conrad,  2  Met.  (Ky.)  144. 

4.  Counterclaims  Include  Demands  Ex  Delicto. 
—  See  infra,  this  section,  In  What  Proceedings 
Available;  What  May  Be  Counterclaimed  — 
Claims  Arising  Out  of  Same  Transaction  — 1 
Tort  and  Contract ;  Claims  Connected  with  Sub- 
ject of  Action  —  Tort  and  Contract. 

5.  Affirmative  Judgment  on  Counterclaim.  — 
Bloom  v.  Lehman,  27  Ark.  489 ;  Gordon  v. 
Bruner,  49  Mo.  570;  Hay  v.  Short,  49  Mo.  142; 
Boston  Mills  v.  Eull,  (N.  Y.  Super.  Ct.  Gen. 
T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  321. 

"  The  growing  principle  of  recoupment  was 
recognized  by  the  legislatures  of  many  of  the 
states,  including  our  own,  and  under  the  name 
of  counterclaim  it  was  so  enlarged  as  to  give 
the  defendant  the  benefit  of  the  difference  be- 
tween his  cross-demand  and  the  plaintiff's 
claim,  when  the  excess  should  prove  to  be  in 
his  favor."  Emery  v.  St.  Louis,  etc.,  R.  Co., 
77  Mo.  346,  citing  Chandler  v.  Childs,  42  Mich. 
128. 

6.  See  supra,  this  title,  Recoupment. 

7.  Distinct  Demands.  —  Emery  v.  St.  Louis, 
etc.,  R.  Co.,  77  Mo.  345.  See  infra,  this  section. 
What  May  Be  Counterclaimed  —  Claims  ex 
Contractu  in  Actions  on  Contract. 

8.  Admission  of  Plaintiffs  Claim.  —  Xenia 
Branch  Bank  v.  Lee,  (N.  Y.  Supm.  Ct.  Spec.  T.) 
7  Abb.  Pr.  (N.  Y.)  396;  Boston  Mills  v.  Eull, 
(N.  Y.  Super.  Ct.  Gen.  T.)  6  Abb.  Pr.  N.  S. 
(N.  Y.)  321. 

9.  Object  of  Statute  Allowing  Counterclaims.  — 
Vail  v.  Jones,  31  Ind.  467;  Judah  v.  Vincennes 
University,  16  Ind.  56;  Slayback  v.  Jones,  9 
Ind.  472;  Slone  v.  Slone,  2  Met.  (Ky.)  340; 
Bowman  v.  Lickey,  86  Mo.  App.  47 ;  Mattoon 
v.  Baker,  (Supm.  Ct.  Gen.  T.)  24  How.  Pr. 


Counterclaim. 


SE  T-OFF,  RECO  UPMENT, 


Essential  Elements. 


2.  Essential  Elements  or  Characteristics  —  a.  ESSENTIALS  AS  CAUSE  OF 
Action.  —  A  counterclaim  must  constitute  a  good  cause  of  action  in  favor  of 
the  defendant  and  against  the  plaintiff,  and  belong  to  one  of  the  several  classes 
of  action  mentioned  in  the  statute.1  It  must  be  a  claim  upon  which  a  separate 
action  would  lie  and  upon  which  the  defendant  could  recover  a  several  judg- 


(N.  Y.)  329;  Taylor  v.  New  York,  82  N.  Y. 
10;  More  v.  Rand,  60  N.  Y.  208;  Waddell  v. 
Darling,  51  N.  Y.  330;  Allen  v.  Shackelton,  15 
Ohio  St.  145;  Wyman  v.  Herard,  9  Okla.  64; 
Walker  v.  Wilson,  13  Wis.  522. 

1.  Cause  of  Action  Against  Plaintiff  —  United 
States.  —  Plimpton  Co.'s  Case,  15  Ct.  CI.  14. 

California.  —  Story,  etc.,  Commercial  Co.  v. 
Story,  100  Cal.  30  ;  Roberts  v.  Donovan,  70  Cal. 
108;  Chase  v.  Evoy,  58  Cal.  348;  Himmelmann 
v.  Reay,  38  Cal.  163  ;  Hook  v.  White,  36  Cal. 
299  ;  Howard  v.  Shores,  20  Cal.  277. 

Colorado.  —  Parker  v.  Cochrane,  11  Colo.  363. 

Indiana.  —  Boil  v.  Simms,  60  Ind.  162;  Tabor 
v.  Mackkee,  58  Ind.  290  ;  Kent  v.  Cantrall,  44 
lnd.  452;  Campbell  v.  Routt,  42  Ind.  410;  Love- 
joy  v.  Robinson,  8  Ind.  399;  Shipman  Coal 
Min.,  etc.,  Co.  v.  PfeifTer,  11  Ind.  App.  445. 

Iowa.  —  Exline  v.  Lowery,  46  Iowa  556;  Mc- 
Crary  v.  Deming,  38  Iowa  527 ;  Reed  v.  Dar- 
lington, 19  Iowa  349. 

Kansas.  —  Corlett  v.  Mutual  Ben.  L.  Ins.  Co., 
60  Kan.  134;  Challiss  v.  Wylie,  35  Kan.  506. 

Kentucky.  —  Hutchings  v.  Moore,  4  Met. 
(Ky.)  no;  Slone  v.  Slone,  2  Met.  (Ky.)  339; 
Hill  v.  Golden,  16  B.  Mon.  (Ky.)  551;  Clarke 
v.  Finnell,  16  B.  Mon.  (Ky.)  329. 

Minnesota.  —  Linn  v.  Rugg,  19  Minn.  181; 
Folsom  v.  Carli,  6  Minn.  420,  80  Am.  Dec.  456  ; 
Morrison  v.  Lovejoy,  6  Minn.  319. 

Missouri.  —  Walser  v.  Wear,  141  Mo.  443; 
Ritchie  v.  Hayward,  71  Mo.  560;  Jones  v. 
Moore,  42  Mo.  418;  Holzbauer  v.  Heine,  37 
Mo.  443  ;  McPherson  v.  Meek,  30  Mo.  345  ; 
Miller  v.  Crigler,  83  Mo.  App.  395. 

Montana.  —  Babcock  v.  Maxwell,  21  Mont. 
507. 

Nebraska.  —  Brugman  v.  Burr,  30  Neb.  406. 

New  York.  —  Williams  v.  Willis,  (Supm.  Ct. 
Gen.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  11  ;  Schief- 
felin  v.  Hawkins,  14  Abb.  Pr.  (N.  Y.)  112; 
Chamboret  v.  Cagney,  (N.  Y.  Super.  Ct.  Gen. 
T.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  31,  41  How.  Pr. 
(N.  Y.)  125  ;  Xenia  Branch  Bank  v.  Lee,  (N.  Y. 
Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  372; 
Rogers  v.  King,  66  Barb.  (N.  Y.)  495  ;  Paine  v. 
Hunt,  40  Barb.  (N.  Y.)  75  ;  Tyler  v.  Willis,  33 
Barb.  (N.  Y.)  327:  Bellinger  v.  Craigue,  31 
Barb.  (N.  Y.)  534;  Elliott  v.  Gibbons,  30  Barb. 
(N.  Y.)  498,  affirmed  31  N.  Y.  67;  Spencer  v. 
Babcock,  22  Barb.  (N.  Y.)  326 ;  Delafield  v. 
De  Grauw,  9  Bosw.  (N.  Y.)  1  ;  Beers  v.  Water- 
bury,  8  Bosw.  (N.  Y.)  396;  New  York  Ice  Co. 
v.  Parker,  8  Bosw.  (N.  Y.)  688;  Merritt  v. 
Millard,  5  Bosw.  (N.  Y.)  645  ;  Cabot  v.  Ensign, 
(N.  Y.  City  Ct.  Tr.  T.)  13  Civ.  Pro.  (N.  Y.) 
89;  Barnes  v.  Gilmore,  (Supm.  Ct.  Spec.  T.)  6 
Civ.  Pro.  (N.  Y.)  286;  Ogilvie  v.  Lightstone, 
1  Daly  (N.  Y.)  129;  Burrall  V.  De  Groot,  5 
Duer  (N.  Y.)  379 ;  Allen  v.  Haskins,  5  Duer 
(N.  Y.)  332;  Gleason  v.  Moen,  2  Duer  (N.  Y.) 
639;  Ives  v.  Goddard.  1  Hilt.  (N.  Y.)  434; 
Chaffee  v.  Cox,  1  Hilt.  (N.  Y.)  78;  M^ttoon 
v.  Baker,  (Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N. 
Y.)  329  ;  Bissell  v.  Pearse,  (Supm.  Ct.  Gen.  T.) 


21  How.  Pr.  (N.  Y.)  130;  Van  De  Sande  v. 
Hall,  (Supm.  Ct.)  13  How.  Pr.  (N.  Y.)  458; 
Van  Valen  v.  Lapham,  (Supm.  Ct.  Spec.  T.I 
13  How.  Pr.  (N.  Y.)  240,  affirmed  5  Duer  (N. 
Y.)  689;  Davidson  v.  Remington,  (Supm.  Ct. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  3Io;  Williams 
v.  Upton,  (County  Ct.)  8  How.  Pr.  (N.  Y.)  205  ; 
Ward  v.  Comegys,  (Supm.  Ct.  Spec.  T.)  2  How. 
Pa.  N.  S.  (N.  Y.)  428;  Metropolitan  Trust  Co. 
v.  Tonawanda  Valley,  etc.,  R.  Co.,  43  Hun 
(N.  Y.)  521  ;  Pierson  v.  Safford,  30  Hun  (N. 
Y.)  521  ;  Pittman  v.  New  York,  3  Hun  (N.  Y.) 
370 ;  Ogden  v.  Coddington,  2  E.  D.  Smith 
(N.  Y.)  317;  Walker  v.  American  Cent.  Ins. 
Co.,  143  N.  Y.  167;  Newton  v.  Lee,  139  N.  Y. 
332;  Cragin  v.  Lovell,  88  N.  Y.  258;  Davis  v, 
Toulmin,  77  N.  Y.  280  ;  Lasher  v.  Williamson, 
55  N.  Y.  619;  Canaday  v.  Stiger,  55  N.  Y. 
452;  Waddell  v.  Darling,  51  N.  Y.  327;  Fet- 
tretch  v.  McKay,  47  N.  Y.  427  ;  Bates  v.  Rose- 
krans,  37  N.  Y.  409;  Merrick  v.  Gordon,  20 
N.  Y.  93;  Vassear  v.  Livingston,  13  N.  Y.  248; 
Negley  v.  Stone,  (Supm.  Ct.  App.  T.)  32  Misc. 
(N.  Y.)  733  ;  Foley  v.  Scharmann,  (Supm.  Ct. 
Spec.  T.)  29  Misc.  (N.  Y.)  521  ;  Deering  v. 
Schreyer,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N. 
Y.)  237,  58  N.  Y.  Supp.  1 139;  Howe  v.  Wool- 
sey,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  33; 
McKenzie  v.  Hatton,  70  Hun  (N.  Y.)  142; 
De  Forest  v.  Andrews,  (Supm.  Ct.  Spec.  T.) 
27  Misc.  (N.  Y.)  145  ;  Starke  v.  Myers,  (Supm. 
Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  577;  Eckert  v. 
Gallien,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 
485.  See  also  People  v.  Brandreth,  36  N.  Y. 
191. 

North  Carolina.  —  Devries  v.  Warren,  82  N. 
Car.  356. 

North  Dakota.  —  Decorah  First  Nat.  Bank  v. 
Laughlin,  4  N.  Dak.  391. 

Ohio.  —  Quebec  Bank  v.  Weyand,  30  Ohio 
St.  126;  Hill  v.  Butler,  6  Ohio  St.  207. 

Oregon.  —  Maffett  v.  Thompson,  32  Oregon 
546;  Loewenberg  v.  Rosenthal,  18  Oregon  178; 
Burrage  v.  Bonanza  Gold,  etc.,  Min.  Co.,  12 
Oregon  169;  Dove  v.  Hayden,  5  Oregon  500. 

Pennsylvania.  —  Oberholtzer  v.  Heist,  tPa. 
1889)  16  Atl.  Rep.  804. 

Texas.  —  Voorheis  v.  Fry,  (Tex.  Civ.  App. 
1899)  52  S.  W.  Rep.  580;  Peters  v.  Chandler. 
(Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  281. 

Wisconsin.  —  Computing  Scale  Co.  v.  Church- 
ill, 109  Wis.  303;  Muth  v.  Frost,  68  Wis.  425: 
Greve  v.  Schweitzer,  36  Wis.  534;  Resch  v. 
Senn,  31  Wis.  138;  Hiner  v.  Newton,  30  Wis. 
640  ;  Davis  v.  Louk,  30  Wis.  308  ;  Matteson  7'. 
Ellsworth,  28  Wis.  254;  Dolph  v.  Rice,  21  Wis. 
590 ;  Schmitz  v.  Schmitz.  19  Wis.  207,  88  Am. 
Dec.  681;  Jarvis  v.  Peck,  19  Wis.  74;  Briggs 
v.  Seymour,  17  Wis.  255  ;  Walker  v.  Wilson,  13 
Wis.  522;  Wilson  v.  Burhans,  96  Wis.  550. 

A  counterclaim  is  in  substance  a  complaint 
unon  an  affirmative  cause  of  action  on  the  part 
of  the  defendant.  New  York  v.  Parker  Vein 
Steamship  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  12 
Abb.  Pr.  (N.  Y.)  300. 
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ment  against  the  plaintiff.1  If  the  facts  do  not  constitute  a  cause  of  action  in 
favor  of  the  defendant  and  against  the  plaintiff,  they  do  not  constitute  a 
counterclaim,  though  they  ma)'  be  sufficient  to  constitute  a  defense  by  way 
of  set-off  or  otherwise.2    The  allowance  of  a  demand  as  a  counterclaim 


1.  Must  Support  Separate  Action  for  Several 
Judgment  —  United  States.  —  Pacific  Express 
Co.  v.  Malin,  132  U.  S.  531  ;  Ecorse  Transp. 
Co.  v.  Earhart,  96  Fed.  Rep.  925. 

Arkansas.  —  Bloch  Queensware  Co.  v.  Metz- 
ger,  70  Ark.  232. 

California.  —  McKean  v.  German-American 
Sav.  Bank,  118  Cal.  334;  Quinn  v.  Smith,  49 
Cal.  163  ;  Belleau  v.  Thompson,  33  Cal.  495. 

Colorado.  —  Canfield  v.  Arnett,  (Colo.  App. 
1902)  68  Pac.  Rep.  784 ;  Drake  v.  Avanzini,  20 
Colo.  104. 

Illinois.  —  Crate  v.  Kohlsaat,  44  111.  App.  460. 

Indiana.  —  Blakely  v.  Boruff,  71  Ind.  93;  Nill 
v.  Comparet,  15  Ind.  243;  Lovejoy  v.  Robinson, 
8  Ind.  399 ;  Conner  v.  Winton,  7  Ind.  523 : 
Indiana  Mut.  Bldg.,  etc.,  Assoc.  No.  2  v.  Craw- 
ley, 151  Ind.  413. 

Iowa.  —  Bardes  v.  Hutchinson,  113  Iowa 
613;  Reed  v.  Chubb,  9  Iowa  178. 

Minnesota.  —  Barker  v.  Walbridge,  14  Minn. 
469;  Englebrecht  v.  Rickert,  14  Minn.  140; 
Swift  v.  Fletcher,  6  Minn.  550  ;  Gates  v.  Smith, 
2  Minn.  30. 

Missouri.  —  Miller  v.  Crigler,  83  Mo.  App. 
406;  Ritchie  v.  Hayward,  71  Mo.  561;  Heman 
v.  McNamara,  77  Mo.  App.  1  ;  Reed  v.  Peper 
Tobacco  Warehouse  Co.,  2  Mo.  App.  82. 

Nebraska.  —  Shabata  v.  Johnston,  53  Neb.  12. 

New  York.  —  Xenia  Branch  Bank  v.  Lee,  (N. 
Y.  Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.) 
372;  Nichols  v.  Boerum,  (Supm.  Ct.  Spec.  T.) 
6  Abb.  Pr.  (N.  Y.)  290;  Curtis  v.  Barnes,  30 
Barb.  (N.  Y.)  225  ;  Weeks  v.  Pryor,  27  Barb. 
(N.  Y.)  79;  Berdell  v.  Johnson,  18  Barb.  (N. 
Y.)  SS9 ;  Kingston  Bank  v.  Gay,  19  Barb. 
(N.  Y.)  459;  Bogardus  v.  Parker,  (Supm.  Ct. 
Spec.  T.)  7  How.  Pr.  (N.  Y.)  303  ;  Coakley  v. 
Mahar,  36  Hun  (N.  Y.)  157;  People  v.  Corner, 
59  Hun  (N.  Y.)  299;  Clinton  v.  Eddy,  1  Lans. 
(N.  Y.)  61,  54  Barb.  (N.  Y.)  54;  Levy  v.  Loeb, 
85  N.  Y.  365  ;  Mansfield  v.  Beard,  82  N.  Y.  60  ; 
Cook  v.  Jenkins,  79  N.  Y.  575  ;  Senear  v. 
Woods,  74  N.  Y.  615;  Duffy  v.  Duncan,  35  N. 
Y.  187;  Vassear  v.  Livingston,  13  N.  Y.  248; 
Carey  v.  Baldwin,  (Supm.  Ct.  App.  Div.)  61 
N.  Y.  Supp.  581  ;  Matter  of  Miller,  (Surrogate 
Ct.)  23  Misc.  (N.  Y.)  511;  De  Forest  v. 
Andrews,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N. 
Y.)  145  ;  Mattern  v.  Sage,  16  Daly  (N.  Y.)  142; 
Benkard  v.  Babcock,  2  Robt.  (N.  Y.)  175.  See 
Kinney  v.  Reid  Ice  Cream  Co.,  57  N.  Y.  App. 
Div.  206. 

North  Carolina.  —  Devries  v.  Warren,  82  N. 
Car.  356;  Askew  v.  Koonce,  118  N.  Car.  526. 

Ohio.  —  Peter  v.  Farrel  Foundry,  etc.,  Co.,  53 
Ohio  St.  534  ;  Hill  v.  Butler.  6  Ohio  St.  207. 

Oklahoma.  —  Wyman  v.  Herard,  9  Okla.  64. 

Utah.  —  Dunham  v.  Travis,  25  Utah  65. 

Wisconsin.  —  Taylor  v.  Matteson,  86  Wis. 
IT3;  Resch  v.  Senn,  31  Wis.  138;  Jarvis  v. 
Peck,  19  Wis.  74. 

See  also  supra,  this  section,  Defense  Distin- 
guished from  Counterclaim,  and  infra,  this  sub- 
section, Joint  and  Several  Claims. 

"  The  Test  is  whether  defendant  could  have 


maintained  an  independent  action  on  the  de- 
mand." Roberts  v.  Donovan,  70  Cal.  112,  citing 
Belleau  v.  Thompson,  33  Cal.  495.  To  the  same 
effect  see  Holzbauer  v.  Heine,  37  Mo.  443 ; 
Cragin  v.  Lovell,  88  N.  Y.  258;  Taylor  v.  New 
York,  20  Hun  (N.  Y.)  292;  Wyman  v.  Herard, 
9  Okla.  64. 

An  Unsettled  Partnership  Account  between 
plaintiff  and  defendant  cannot  be  pleaded  as 
a  counterclaim  to  an  action  at  law.  Berthold  v. 
O  Hara,  121  Mo.  96,  following  Wright  v. 
Jacobs,  61  Mo.  19;  Leabo  v.  Renshaw,  61  Mo. 
292;  Jones  v.  Shaw,  67  Mo.  667.  See  also 
Lane  v.  Turner,  114  Cal.  396. 

An  Express  Verbal  Contract  for  the  Sale  of  Real 
Estate,  being  void  under  the  statute  of  frauds, 
cannot  be  pleaded  by  way  of  counterclaim  or 
cross-action.  Ryan  v.  Dunphy,  4  Mont.  342, 
356,  47  Am.  Rep.  355. 

A  Statutory  Prohibition  Against  Bringing  Ac- 
tions upon  a  justice's  judgment,  within  a  pre- 
scribed time  after  its  rendition,  does  not  pre- 
vent the  holder  of  a  judgment  from  using  it  as 
a  set-off  or  counterclaim  in  an  action  against 
him,  particularly  if  he  is  a  mere  assignee,  and 
not  the  party  in  whose  favor  the  judgment  was 
rendered.    Clark  v.  Story,  29  Barb.  (N.  Y.)  295. 

Waiver  of  Counterclaim.  —  See  Cook  v.  Soule, 
56  N.  Y.  420;  Nottebohm  v.  Maas,  3  Robt.  (N. 
Y.)  249  ;  Schweickhart  v.  Stuewe,  71  Wis.  1, 
5  Am.  St.  Rep.  190  ;  Chatfield  v.  Simonson,  92 
■N.  Y.  209. 

An  agreement  to  waive  a  counterclaim  is 
valid  and  binding.  Gutchess  v.  Daniels,  49  N. 
Y.  605. 

2.  Defense  but  Not  Counterclaim  —  Iowa.  — 
Bardes  v.  Hutchinson,  113  Iowa  610. 

Kansas.  —  Corlett  v.  Mutual  Ben.  L.  Ins.  Co., 
60  Kan.  134. 

Missouri.  —  Emery  v.  St.  Louis,  etc.,  R.  Co., 
77  Mo.  345. 

New  York.  —  Ferreira  v.  Depew,  (C.  PI. 
Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  131;  Duncan  v. 
Stanton,  30  Barb.  (N.  Y.)  533  ;  Spencer  v. 
Babcock,-  22  Barb.  (N.  Y.)  326;  Chamboret 
v.  Cagney,  (N.  Y.  Super.  Ct.  Gen.  T.)  41  How. 
Pr.  (N.  Y.)  127,  2  Sweeny  (N.  Y.)  378;  Wolf 
v.  Charles  E.  H.,  (Supm.  Ct.  Spec.  T.)  13 
How.  Pr.  (N.  Y.)  84 ;  Davidson  v.  Remington, 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  310; 
McKntght  v.  Devlin,  52  N.  Y.  402,  11  Am.  Rep. 
715;  Bates  v.  Rosekrans,  37  N.  Y.  409;  Cum- 
mings  v.  Morris.  25  N.  Y.  625  ;  Gillespie  v. 
Torrance,  25  N.  Y.  306,  82  Am.  Dec.  355; 
Vassear  v.  Livingston,  13  N.  Y.  248.  See  Frick 
V.  White,  57  N.  Y.  103;  Starke  v.  Myers, 
(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  577. 

See  Campbell  v.  Routt.  42  Ind.  410. 

In  an  action  to  foreclose  a  mortgage,  facts 
set  up  in  the  answer  of  one  of  the  defendants, 
a  lien  creditor  subsequent  to  the  mortgage 
upon  which  he  claims  that  plaintiffs  should  be 
required  to  exhaust  other  security  held  for 
debt,  before  resorting  to  the  mortgaged  prop- 
erty, pro  not  a  counterclaim  requiring  a  reply. 
Memphis  First  Nat.  Bank  v.  Kidd.  20  Minn.  234. 
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depends  upon  the  nature  or  state  of  the  demand,  however,  and  not  upon  any 
especial  rule  or  regulation  touching  the  situation  of  the  debtor  or  creditor.1 
If  the  debt  has  accrued  due  and  payable,  and  it  is  the  duty  of  the  debtor  to 
pay,  and  the  right  of  the  creditor  to  have  payment,  though  he  is  disqualified 
to  maintain  an  action  to  enforce  his  demand  as  plaintiff,  it  would  not  affect 
his  right  to  set  off  the  debt  as  defendant  at  the  action  of  another.14  A  surety 
cannot  set  up  as  a  counterclaim  a  demand  in  favor  of  his  principal  against  the 
plaintiff.3  A  claim  barred  by  the  statute  of  limitations  is,  of  course,  not  a 
valid  counterclaim.4  But  the  commencement  of  an  action  suspends  the  run- 
ning of  the  statute  of  limitations,  so  that  if  a  claim  is  not  barred  by  the  statute 
at  the  time  the  original  action  is  begun,  it  may  be  counterclaimed,  though  it 
,    would  have  been  barred  at  the  time  the  counterclaim  was  filed.5 

b.  Relation  to  Plaintiff's  Claim.  —  A  counterclaim,  to  be  available  to 
a  defendant,  must  afford  to  him  protection  in  some  way  against  the  plaintiff's 
demand  for  judgment,  either  in  whole  or  in  part.  It  must  be  a  demand  for 
something  which  resists  or  modifies  the  plaintiff's  claim,6  and,  therefore,  must 


1.  Disqualification  to  Sue.  —  Taylor  v.  New 
York,  82  N.  Y.  10;  Clark  v.  Story,  29  Barb. 
(N.  Y.)  295.  But  see  Guilford  v.  Cooley,  58 
N.  Y.  116. 

2.  Taylor  v.  New  York,  82  N.  Y.  10;  Clark 
v.  Story,  29  Barb.  (N.  Y.)  295  ;  Wells  v.  Hen- 
shaw,  3  Bosw.  (N.  Y.)  625 ;  Cornell  v.  Don- 
ovan, 14  Daly  (N.  Y.)  295.  And  see  Maders 
v.  Lawrence,  49  Hun  (N.  Y.)  360. 

3.  Counterclaims  by  Sureties — United  States. 
—  Joyce  v.  Cockrill,  (C.  C.  A.)  92  Fed.  Rep. 
838. 

California.  —  Roberts  v.  Donovan,  70  Cal. 
108. 

Louisiana.  —  Purdy  v.  Forstall,  45  La.  Ann. 
814. 

Missouri.  —  Walser  v.  Wear,  141  Mo.  443. 

New  York.  —  Lemon  v.  Trull,  ( Supm.  Ct. 
Gen.  T.)  13  How.  Pr.  (N.  Y.)  248;  Sterne  v. 
Talbott,  89  Hun  (N.  Y.)  368;  Goodman  v. 
Robb,  41  Hun  (N.  Y.)  605  ;  Emery  v.  Baltz,  22 
Hun  (N.  Y.)  434;  Henry  v.  Daley,  17  Hun 
(N.  Y.)  210;  Newton  v.  Lee,  139  N.  Y.  332; 
Davis  v.  Toulmin,  77  N.  Y.  280 ;  O'Blenis  v. 
Karing,  57  N.  Y.  649 ;  Lasher  v.  Williamson, 
55  N.  Y.  619;  Gillespie  v.  Torrance,  25  N.  Y. 
306,  82  Am.  Dec.  355,  affirming  4  Bosw.  (N.  Y.) 
'6,  distinguished  in  Bookstaver  v.  Jayne,  60 
N.  Y.  150. 

When  a  Principal  and  a  Surety  Are  Sued  To- 
gether, a  successful  recoupment  by  the  former 
"dll  inure  to  the  benefit  of  the  latter,  although 
the  surety  could  not,  if  sued  alone,  avail  him- 
self  of  the  defense.  Springer  v.  Dwyer,  50  N. 
Y.  19,  reversing  Springer  v.  Dwyer,  58  Barb. 
(N.  Y.)  189,  and  distinguished  in  Dubois  v. 
Hermance,  56  N.  Y.  674. 

4.  Statute  of  Limitations.  —  Van  Alen  v. 
Schermerhorn,  (Supm.  Ct.  Spec.  T.)  14  How. 
Pr.  (N.  Y.)  287;  Taylor  v.  New  York,  82  N. 
Y.  10;  De  Lavallette  v.  Wendt,  75  N.  Y.  579, 
31  Am.  Rep.  494;  Brumble  v.  Brown,  71  N. 
Car.  513.  And  see  Williams  v.  Willis,  (Supm. 
Ct.  Gen.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  n; 
Von  Sachs  v.  Kretz,  10  Hun  (N.  Y.)  95  ;  Heath 
v.  Heath,  31  Wis.  223. 

See  generally  the  title  Limitation  of  Ac- 
tions, vol.  19,  p.  136. 

5.  Suspension  of  Statute.  —  Perkins  v.  West 
Coast  Lumber  Co.,  120  Cal.  27;   Herbert  v. 


Day,  33  Hun  (N.  Y.)  461  ;  Brumble  v.  Brown, 
71  N.  Car.  513;  Walker  v.  Fearhake,  22  Tex. 
Civ.  App.  61.  And  see  Maders  v.  Lawrence,  49 
Hun  (N.  Y.)  360.  See  also  Aultman  v.  Torrey, 
55  Minn.  492;  Allen  v.  Maddox,  40  Iowa  127. 

The  Assignee  of  a  Bankrupt  stands  in  the  posi- 
tion of  trustee  for  his  creditors,  and  the  statute 
of  limitations  does  not  run  against  their  claims 
against  the  estate  of  the  bankrupt,  not  barred 
at  the  time  of  the  adjudication.  Von  Sachs  v. 
Kretz,  72  N.  Y.  548.  And  see  Minot  v. 
Thacher,  7  Met.  (Mass.)  348,  41  Am.  Dec.  444. 

6.  Must  Resist  or  Modify  Plaintiffs  Claims  — 
Indiana.  —  Standley  v.  Northwestern  Mut.  L. 
Ins.  Co.,  95  Ind.  254 ;  Lovejoy  v.  Robinson,  8 
Ind.  399.    But  see  Vail  v.  Jones,  31  Ind.  467. 

Montana. —  Babcock  v.  Maxwell,  21  Mont. 
507- 

Nevada.  —  Lapham  v.  Osborne,  20  Nev.  168. 

New  York.  —  Agate  v.  King,  (Supm.  Ct.  Gen. 
T.)  17  Abb.  Pr.  (N.  Y.)  159;  Leavenworth  v. 
Packer,  52  Barb.  (N.  Y.)  132;  Moffatt  v.  Van 
Doren,  4  Bosw.  (N.  Y.)  609 ;  Barnes  v.  Gil- 
more,  (Supm.  Ct.  Spec.  T.)  6  Civ.  Pro.  (N.  Y.) 
286;  Heidelbach  v.  Kilpatrick,  (Supm.  Ct.  Spec. 
T.)  3  Civ.  Pro.  (N.  Y.)  209;  Mattoon  v.  Baker, 
(Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  329; 
Lemon  v.  Trull,  (Supm.  Ct.  Gen.  T.)  13  How. 
Pr.  (N.  Y.)  248;  Grange  v.  Gilbert,  44  Hun 
(N.  Y.)  9;  Pendergast  v.  Greenfield,  40  Hun 
(N.  Y.)  494;  Shipman  v.  Lansing,  25  Hun 
(N.  Y.)  290;  Sugden  v.  Magnolia  Metal  Co.,  58 
N.  Y.  App.  Div.  236 ;  Kinney  v.  Reid  Ice 
Cream  Co.,  57  N.  Y.  App.  Div.  206 ;  Dinan  v. 
Coneys,  143  N.  Y.  544;  Rothschild  v.  Whitman, 
132  N.  Y.  472;  Lipman  v.  Jackson  Architectural 
Iron  Works,  128  N.  Y.  58,  distinguishing  Hunt 
v.  Chapman,  51  N.  Y.  555;  Waddell  v.  Darling, 
51  N.  Y.  327;  National  F.  Ins.  Co.  v.  McKay, 
21  N.  Y.  191;  Prosser  v.  Carroll,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  428;  Eckert  v. 
Gallien,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 
485 ;  Williams  v.  Williams,  (Supm.  Ct.  Spec. 
T.)  25  Abb.  N.  Cas.  (N.  Y.)  217;  O'Dougherty 
v.  Remington,  (Supm.  Ct.  Spec.  T.)  1  N.  Y. 
St.  Ren.  523  ;  Moffatt  v.  Van  Doren,  4  Bosw. 
(N.  Y.)  609. 

Oregon.  —  Burrage  v.  Bonanza  Gold,  etc., 
Min.  Co.,  12  Oregon  169;  Dove  v.  Hayden.  5 
Oregon  500. 
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consist  in  a  set-off  or  claim  by  way  of  recoupment,1  or  be  in  some  way  con- 
nected with  the  subject  of  the  action  stated  in  the  complaint.2  This  require- 
ment is  sometimes  embodied  in  express  language  in  the  statute.3  The 
relation  or  connection  between  the  demands  should  be  such  that  the  success 
of  the  prosecution  of  the  one  inevitably  defeats  or  diminishes  the  recovery 
upon  the  other,4  or  such  as  to  render  it  just  and  equitable  that  the  contro- 
versy between  the  parties  should  be  settled  in  one  action  by  one  litigation.5 
c.  Accrual  of  Cause  of  Action.  — The  cause  of  action  which  may  be 
pleaded  as  a  counterclaim  must  be  one  existing  in  favor  of  the  defendant  at 
the  time  the  action  was  commenced.6    Accordingly,  damages  caused  by  the 


Wisconsin.  —  Dietrich  v.  Koch,  35  Wis.  618. 

Foreclosure  of  Mortgages  and  Liens.  —  In  a 
proceeding  against  property,  as  to  foreclose  a 
mortgage  or  other  lien  in  which  no  personal 
judgment  is  asked,  a  money  demand  is  not  a 
proper  counterclaim.  Carpenter  v.  Leonard,  5 
Minn.  155;  Agate  v.  King,  (Supm.  Ct.  Gen.  T.) 
17  Abb.  Pr.  (N.  Y.)  159. 

A  party  to  an  action  to  foreclose  a  mortgage, 
against  whom  either  a  personal  judgment  or 
one  which  may  operate  to  transfer  his  estate  in 
the  land  is  sought,  has  a  right  to  interpose  a 
counterclaim  as  a  defense  to  the  action.  Selig- 
man  v.  Dudley,  14  Hun  (N.  Y.)  186;  Lathrop 
v.  Godfrey,  3  Hun  (N.  Y.)  739  ;  Richmond  v. 
Lattin,  64  Cal.  273  ;  Merritt  v.  Gouley,  58  Hun 
(N.  Y.)  372;  Hunt  v.  Chapman,  51  N.  Y.  555; 
Allen  v.  Shackelton,  15  Ohio  St.  145. 

But  one  sued  upon  contract  cannot  set  up  by 
way  of  counterclaim  an  action  for  the  fore- 
closure of  a  mortgage  against  the  plaintiff  if  he 
is  not  personally  liable  for  the  mortgage  debt. 
Mattoon  v.  Baker,  (Supm.  Ct.  Gen.  T.)  24  How. 
Pr.  (N.  Y.)  329. 

1.  Set  off  or  Recoupment.  —  Mattoon  v.  Baker, 
(Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  331  ; 
Dove  v.  Hayden,  5  Oregon  502. 

2.  Connection  with  Subject  of  Action. —  Mattoon 
v.  Baker,  (Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N. 
Y.)  329;  Lazarus  v.  Heilman,  11  Daly  (N.  Y.) 
189,  11  Abb.  N.  Cas.  (N.  Y.)  93;  Grange  v. 
Gilbert,  (Supm.  Ct.  Spec.  T.)  10  Civ.  Pro.  (N. 
Y.)  98;  Bernheimer  v.  Willis,  11  Hun  (N.  Y.) 
16;  Waddell  v.  Darling,  51  N.  Y.  327;  Dove 
v.  Hayden,  5  Oregon  502 ;  Pittman  v.  Keith, 
(Tex.  Civ.  App.  1893)  24  S.  W.  Rep.  88.  See 
also  infra,  this  section,  What  May  Be  Counter- 
claimed —  Claims  Connected  with  Subject  of 
Action. 

3.  Express  Statutory  Provision.  —  Standley  v. 
Northwestern  Mut.  L.  Ins.  Co.,  95  Ind.  254; 
Babcock  v.  Maxwell,  21  Mont.  507;  Sugden  v. 
Magnolia  Metal  Co.,  32  Civ.  Pro.  (N.  Y.)  18, 
58  N.  Y.  App.  Div.  236 ;  Kinney  v.  Reid  Ice 
Cream  Co.,  57  N.  Y.  App.  Div.  206. 

4.  Necessary  Relation  Between  Demands.  — 
Hinkle  v.  Margerum,  50  Ind.  240 ;  Grange  v. 
Gilbert,  44  Hun  (N.  Y.)  9.  And  see  Tabor  v. 
Mackkee,  58  Ind.  290  ;  Woodruff  v.  Garner,  27 
Ind.  4,  89  Am.  Dec.  477  ;  Agate  v.  King,  (Supm. 
Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  159;  Mattoon 
v.  Baker,  (Supm.  Ct.  Gen.  T.)  24  How.  Pr. 
(N.  Y.)  329. 

5.  Laphnm  v.  Osborne,  20  Nev.  168;  Car- 
penter v.  Manhattan  L.  Ins.  Co..  93  N.  Y.  552. 
And  s^e  Conaway  v.  Carpenter.  58  Ind.  477. 

6.  Existence  at  Commencement  of  Action  — 
California.  —  St.  Louis  Nat.  Bank  v.  Gay,  101 


Cal.  286 ;  Perkins  v.  West  Coast  Lumber  Co., 
120  Cal.  27;  Lane  v.  Turner,  114  Cal.  396; 
Poly  v.  Williams,  101  Cal.  648. 

Colorado.  —  Esbensen  v.  Hover,  3  Colo.  App. 
467 ;  Gibbs  v.  Gibbs,  6  Colo.  App.  368.  But  see 
Hyman  v.  Jockey  Club  Wine,  etc.,  Co.,  9  Colo. 
App.  299. 

Iowa. —  Brown  v.  Wieland,  116  Iowa  711; 
Youngerman  v.  Long,  95  Iowa  185;  Cawker 
City  State  Bank  v.  Jennings,  89  Iowa  230 ; 
Campbell  v.  Fox,  11  Iowa  318;  Reed  v.  Chubb, 
9  Iowa  178.  See  also  Sullivan  v.  Nicoulin,  113 
Iowa  76. 

Kansas.  —  Arkansas  City  First  Nat.  Bank  v. 
Hasie,  57  Kan.  754. 

Minnesota.  —  Fergus  Printing,  etc.,  Co.  v. 
Otter  Tail  County,  60  Minn.  212;  Laybourn  v. 
Seymour,  53  Minn.  105,  39  Am.  St.  Rep.  579. 

Missouri.  —  Leabo  v.  Renshaw,  61  Mo.  290. 

Montana.  —  McGuire  v.  Edsall,  14  Mont. 
359- 

Nebraska.  —  Gurske  v.  Kelpin,  61  Neb.  517; 
Tessier  v.  Englehart,  18  Neb.  167;  Shabata  v. 
Johnston,  53  Neb.  12. 

New  York.  —  Chambers  v.  Lewis,  (C.  PI. 
Gen.  T.)  11  Abb.  Pr.  (N.  Y.)  210,  affirmed  28 
N.  Y.  454;  Rice  v.  O'Connor,  (Supm.  Ct.  Gen. 
T.)  10  Abb.  Pr.  (N.  Y.)362;  Belknap  v.  Mc- 
Intyre,  (Supm.  Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.) 
366;  Heidenheimer  v.  Wilson,  31  Barb.  (N.  Y.) 
636;  Duncan  v.  Stanton,  30  Barb.  (N.  Y.)  533; 
Curtis  v.  Barnes,  30  Barb.  (N.  Y.)  225  ;  Wells 
v.  Stewart,  3  Barb.  (N.  Y.)  40 ;  Moody  v. 
Steele,  (N.  Y.  City  Ct.  Gen.  T.)  11  Civ.  Pro. 
(N.  Y.)  205;  Swords  v.  Blake,  3  Edw.  (N.  Y.) 
112;  Van  Valen  v.  Lapham,  (Supm.  Ct.  Gen.  T.) 
13  How.  Pr.  (N.  Y.)  240,  affirmed  5  Duer  (N. 
Y.)  689;  Gage  v.  Angell,  (Supm.  Ct.  Spec.  T.) 
8  How.  Pr.  (N.  Y.)  335  ;  Richards  v.  La  Tour- 
ette,  S3  Hun  (N.  Y.)  623 ;  Mayo  v.  Davidge, 
44  Hun  (N.  Y.)  342;  Reilly  v.  Lee,  85  Hun 
(N.  Y.)  315;  John  Church  Co.  v.  Clarke,  77 
Hun  (N.  Y.)  467,  25  N.  Y.  Supp.  949;  Eldridge 
v.  Crow,  (N.  Y.  City  Ct.  Gen.  T.)  5  Misc.  (N. 
Y.)  591  ;  Pecke  v.  Hydraulic  Constr.  Co.,  23 
N.  Y.  App.  Div.  393 ;  Parsons  v.  Sutton,  66 
N.  Y.  92;  Hunt  v.  Chapman,  51  N.  Y.  555; 
Martin  v.  Kunzmuller.  37  N.  Y.  403  ;  Andrews 
V.  Artisans'  Bank,  26  N.  Y.  298 ;  Vassear  v. 
Livingston,  13  N.  Y.  248;  Chamboret  v.  Cagney, 
2  Sweeny  (N.  Y.)  378. 

North  Carolina.  —  Griffin  v.  Thomas,  128  N. 
Car.  310;  Puffer,  etc.,  Mfg.  Co.  v.  Lucas,  112 
N.  Car.  377. 

Pennsylvania.  —  Hendel  v.  Reverting  Fund 
Assur.  Assoc.,  2  Pa..  Dist.  116. 

South  Carolina.  —  Fnter  v.  Quesse,  30  S.  Car. 
126,  14  Am.  St.  Rep.  891. 
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institution  of  the  principal  suit  cannot  be  counterclaimed  therein.1 

d.  Admission  of  Plaintiff's  Claim.  —  It  has  been  held  that  the  allow- 
ance of  a  counterclaim  necessitates  the  admission  of  a  claim  by  the  plaintiff,8 
and  that  a  counterclaim  cannot  be  predicated  upon  the  same  state  of  facts 
pleaded  as  the  foundation  of  the  plaintiff's  claim  because  the  statute  requires 
a  counterclaim  to  consist  of  new  matter.3  Other  cases  take  a  different  and  it 
seems  a  sounder  view.4  But  a  counterclaim  that  is  inconsistent  with  a 
defense  to  the  action,  which  is  successfully  maintained,  cannot  be  allowed.5 

e.  Mutuality  of  Demands.  —  Mutuality  between  the  demands  is  neces- 
sary.0 The  right  of  the  plaintiff  to  claim  and  the  right  of  the  defendant  to 
counterclaim  upon  any  given  or  supposed  facts  in  controversy  must  be 
reciprocal.7 


South  Dakota.  —  Kirby  v.  Jameson,  9  S. 
Dak.  8. 

Texas. —  Forke  v.  Homann,  14  Tex.  Civ.  App. 
670;  Peters  v.  Chandler,  (Tex.  Civ.  App.  1899) 
51  S.  W.  Rep.  281. 

Washington.  — ■  Conner  v.  Scott,  16  Wash. 
371  ;  Shelton  v.  Conant,  10  Wash.  193. 

Wisconsin.  —  Orton  v.  Noonan,  30  Wis.  611, 
following  Orton  v.  Noonan,  29  Wis.  541  ;  Rick- 
ard  v.  Kohl,  22  Wis.  506. 

See  also  infra,  this  section,  5.  b.  (1)  As- 
signees. 

Contrary  View. —  Where  a  claim  arising  out 
of  the  contract  or  transaction  upon  which  the 
action  was  brought,  exists  against  the  plaintiff, 
which  would  be  a  proper  counterclaim  in  the 
action  was  brought  exists  against  the  plaintiff, 
up  by  way  of  supplemental  answer,  even  though 
the  claim  accrued  subsequent  to  the  commence- 
ment of  the  action.  Howard  v.  Johnston,  82 
N.  Y.  271.  And  see  Acer  v.  Hotchkiss,  97  N. 
Y.  395;  Willis  v.  Chipp,  (Supm.  Ct.  Spec.  T.) 
9  How.  Pr.  (N.  Y.)  568;  Shannon  v.  Wilson,  19 
Ind.  1 12. 

What  Law  Governs. —  The  law  relating  to 
counterclaim  in  force  at  the  time  of  the  com- 
mencement of  the  action  governs,  though  pend- 
ing the  action  the  law  is  changed.  Jordan  v. 
National  Shoe,  etc.,  Bank,  74  N.  Y.  467,  30 
Am.  Rep.  319. 

1.  Damage  Caused  by  Institution  of  Suit. — 
Kansas  L.,  etc.,  Co.  V.  Hutto,  48  Kan.  166; 
Arkansas  City  First  Nat.  Bank  v.  Hasie, 
57  Kan.  754 ;  Jones  v.  Swank,  54  Minn. 
259.  See  also  Forke  v.  Homann,  14  Tex.  Civ. 
App.  670;  Peters  v.  Chandler,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  281. 

Wrongful  Attachment. —  Esbensen  v.  Hover, 
3  Colo.  App.  467 ;  Youngerman  v.  Long,  95 
Iowa  185.    Compare  Reed  v.  Chubb,  9  Iowa  178. 

2.  Admission  of  Plaintiffs  Claim  Necessary. — 
Steele  v.  Etheridge,  15  Minn.  501  ;  Koempel  v. 
Shaw,  13  Minn.  488;  Whalon  v.  Aldrich,  8 
Minn.  348;  Mason  v.  Heyward,  3  Minn.  182; 
Bellinger  v.  Craigue,  31  Barb.  (N.  Y.)  534; 
Davidson  v.  Remington,  (Supm.  Ct.  Spec.  T.) 
12  How.  Pr.  (N.  Y.)  310;  Kneedler  v.  Stern- 
bergh,  (Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N. 
Y.)  67.  See  also  Dove  v.  Hayden,  5  Oregon 
500  ;  Holzbauer  v.  Heine,  37  Mo.  443.  Compare 
Haupt  v.  Ames,  26  N.  Y.  App.  Div.  550.  wherein 
a  counterclaim  was  disallowed  because  the  de- 
fendant expressly  admitted  the  plaintiff's  cause 
of  action  for  fraud. 

In  Missouri  it  is  held  that  a  cause  of  action 
which  wholly  defeats  the  demand  of  the  plain- 


tiff cannot  be  counterclaimed.  Jones  v.  Moore, 
42  Mo.  413. 

"  The  nature  of  counterclaim  would  seem 
to  render  necessary  the  admission  by  defendant 
of  a  claim  against  him  in  favor  of  the  plain- 
tiffs, arising  out  of  the  contract  or  transaction, 
as  the  case  may  require,  which  is  the  cause  of 
action  or  the  ground  of  the  plaintiffs'  claim  set 
forth  in  the  complaint."  Steele  v.  Etheridge, 
15  Minn.  501  [citing  Mason  v.  Heyward,  3 
Minn.  182;  Whalon  v.  Aldrich,  8  Minn.  348; 
Koempel  v.  Shaw,  13  Minn.  488;  Morrison  v. 
Lovejoy,  6  Minn.  319].  Bur*see  Griffin  v.  Jor- 
genson,  22  Minn.  92. 

3.  Counterclaim  on  Same  State  of  Facts. — 
Prosser  v.  Carroll,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  428.  But  see  infra,  this  section, 
What  May  Be  Counterclaimed  —  c.  (3)  Tort  and 
Contract. 

Contrary  View.  —  See  Deagan  v.  Weeks,  67 
N.  Y.  App.  Div.  412. 

4.  Admission  Not  Necessary.  —  Teague  v. 
Fowler,  56  Ind.  569  ;  Eastman  v.  Linn,  20  Minn. 
433  ;  Xenia  Branch  Bank  v.  Lee,  (N.  Y.  Super. 
Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  396;  Heigle 
v.  Willis,  50  Hun  (N.  Y.)  588;  Deagan  v. 
Weeks,  67  N.  Y.  App.  Div.  410;  Jarvis  v.  Peck, 
19  Wis.  74. 

5.  Counterclaim  Inconsistent  with  Defense.  — 

McAdow  v.  Ross,  53  Mo.  199;  Fugate  v.  Pierce, 
49  Mo.  441  ;  Fellerman  v.  Dolan,  (C.  PI.  Spec. 
T.)  7  Abb.  Pr.  (N.  Y.)  395,  note;  Davison  v. 
West  Oxford  Land  Co.,  121  N.  Car.  146; 
Walker  v.  Millard,  29  N.  Y.  375.  And  see 
Cohn  v.  Hussen,  (N.  Y.  City  Ct.  Spec.  T.)  66 
How.  Pr.  (N.  Y.)  150.  See  for  example  Dove 
v.  Hayden,  5  Oregon  503. 

6.  Mutuality  Necessary.  —  Roberts  v.  Donovan, 
70  Cal.  112;  Hook  v.  White,  36  Cal.  299;  Hobbs 
v.  Duff,  23  Cal.  627 ;  Howard  v.  Shores,  20 
Cal.  277;  Peabody  v.  Bloomer,  (N.  Y.  Super. 
Ct.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  353;  Davidson 
v.  Remington,  (Supm.  Ct.  Spec.  T.)  12  How. 
Pr.  (N.  Y.)  310;  Murphy  v.  Colton,  4  Okla.  181  ; 
Pope  Mfg.  Co.  v.  Charleston  Cycle  Co.,  55  S. 
Car.  528.  See  also  infra,  this  subsection,  Joint 
and  Several  Claims. 

7.  Story,  etc.,  Commercial  Co.  v.  Story,  100 
Car.  30;  Knour  v.  Dick,  14  Ind.  20;  Booe  v. 
Watson,  13  Ind.  387:  Blankcnship  v.  Rogers.  10 
Ind.  333;  Johnson  v.  Kent,  0  Ind.  252;  Reed  v. 
Coale,  4  Ind.  283  ;  Agate  v.  King,  (Supm.  Ct. 
Gen.  T).  17  Abb.  Pr.  (N.  Y.)  159;  New  York 
v.  Parker  Vein  Steamship  Co.,  (N.  Y.  Super.  Ct. 
Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  300;  Xenia  Branch 
Bank  v.  Lee,  2  Bosw.  (N.  Y.)  694,  7  Abb.  Pr. 
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/.  Liquidated  and  Unliquidated  Demands.  —  The  damages  claimed 
need  not  be  liquidated  in  order  to  be  available  as  a  counterclaim.1  In  this 
respect  counterclaims  are  broader  than  technical  set-off  as  originally  under- 
stood, although  in  some  states  the  statute  permits  the  set-off  of  unliquidated 
demands.2  A  few  cases  have  held  that  a  counterclaim  for  unliquidated 
damages  will  not  lie.3 

g.  Legal  or  Equitable  Demands.  —  A  counterclaim,  whether  filed  in 
either  a  leeal  or  equitable  action,  may  consist  of  a  demand  for  either  legal  or 
equitable  relief,  or  both.4 


(N.  Y.)  372;  Taylor  v.  New  York,  82  N.  Y.  10; 
Jordan  v.  National  Shoe,  etc.,  Bank,  74  N.  Y. 
467,  30  Am.  Rep.  319;  National  F.  Ins.  Co.  v. 
McKay,  21  N.  Y.  191  ;  McDowell  v.  Tate,  1 
Dev.  L.  (12  N.  Car.)  249. 

1.  Demand  Need  Not  Be  Liquidated  —  U nited 
States.  —  Clement  v.  Field,  147  U.  S.  467. 

California.  —  Roberts  v.  Donovan,  70  Cal.  108. 
But  see  Hook  v.  White,  36  Cal.  299  ;  Ricketson 
v.  Richardson,  19  Cal.  330. 

Iowa.  —  Campbell  v.  Fox,  11  Iowa  318. 

Kansas.  —  Stevens  v.  Able,  15  Kan.  584. 

Louisiana.  —  Lallande  v.  Ball,  20  La.  Ann. 
193. 

Minnesota.  —  Morrison  v.  Lovejoy,  6  Minn. 
310.  But  see  Folsom  v.  Carli,  6  Minn.  420,  80 
Am.  Dec.  456. 

Missouri.  —  McAdow  v.  Ross,  53  Mo.  199; 
Empire  Transp.  Co.  v.  Boggiano,  52  Mo.  294 ; 
Bowman  v.  Lickey.  86  Mo.  App.  47  ;  Miller  v. 
Crigler,  83  Mo.  App.  395  ;  Heman  v.  McNamara, 
77  Mo.  App.  1  ;  Kamerick  v.  Castleman,  23  Mo. 
App.  481. 

Nebraska.  —  Raymond  v.  Green,  12  Neb.  215, 
41  Am.  Rep.  763,  modifying  Boyer  v.  Clark.  3 
Neb.  1 6 1 . 

New  York.  —  Xenia  Branch  Bank  v.  Lee,  (N. 
Y.  Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  372, 
2  Bosw.  (N.  Y.)  694;  Boston  Mills  v.  Eull,  (N. 
-Y.  Super.  Ct.  Gen.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.) 
319,  37  How.  Pr.  (N.  Y.)  299;  Pardo  v.  Osgood, 
(N.  Y.  Super.  Ct.  Spec.  T.)  2  Abb.  Pr.  N.  S. 
(N.  Y.)  365  ;  Schubart  v.  Harteau,  34  Barb.  (N. 
V.)  447  ;  Gleason  v.  Moen,  2  Duer  (N.  Y.)  639  ; 
Williams  v.  Wieting,  3  Thomp.  &  C.  (N.  Y.) 
439;  Lignot  v.  Redding,  4  E.  D.  Smith  (N.  Y.) 
285;  Ogden  v.  Coddington,  2  E.  D.  Smith  (N. 
Y.)  317;  Chamboret  t.  Cagney,  2  Sweeny  (N. 
Y.)  378.  And  see  Cummings  v.  Morris,  25 
N.  Y.  625. 

Ohio.  —  Lancaster,  etc.,  Mfg.  Co.  v.  Colgate, 
12  Ohio  St.  344. 

Texas.- — -Hansen  v.  Yturria,  (Tex.  Civ.  App. 
1898)  48  S.  W.  Rep.  795;  Arlington  First  Nat. 
Bank  v.  Lynch,  6  Tex.  Civ.  App.  590  ;  Pittman 
v.  Keith,  (Tex.  Civ.  App.  1893)  24  S.  W.  Rep. 
88.  See  Sanders  v.  Bridges,  67  Tex.  93,  follow- 
ing Bodman  v.  Harris,  20  Tex.  31. 

Washington.  —  Sheafe  v.  Hastie,  16  Wash. 
563  ;  Niver  v.  Nash,  7  Wash.  558. 

Wisconsin.  —  Akerly  v.  Vilas,  21  Wis.  88 ; 
Walker  v.  Wilson,  13  Wis.  522. 

2.  See  supra,  this  title,  Set-off.  See  also 
supra,  this  section,  Set-off  and  Recoupment  Dis- 
tinguished from  Counterclaim.  See  Evens  v. 
Hall,  1  Handy  (Ohio)  435.  See  Frick  v.  White, 
5"  N.  Y.  103,  holding  that  a  technical  set-off 
must  be  liquidated. 

3.  View  that  Demand  Must  Be  Liquidated.  — 
Ricketson  v.  Richardson,  19  Cal.  330;  Brake  v. 

25  C.  of  L. — 37 


Corning,  19  Mo.  125;  Pratt  v.  Menkens,  18  Mo. 
158;  Mahan  v.  Ross,  18  Mo.  121;  Johnson  v. 
Jones,  16  Mo.  494;  State  v.  Modrell,  15  Mo. 
424;  Boyer  v.  Clark,  3  Neb.  161;  American 
Manganese  Co.  v.  Virginia  Manganese  Co.,  91 
Va.  272.  See  June  v.  Brubaker,  5  Tex.  Civ. 
App.  79- 

4.  May  Be  Either  Legal  or  Equitable  —  Cali- 
fornia.-—  Roberts  v.  Donovan,  70  Cal.  108. 

Indiana.  —  Hampson  v.  Fall,  64  Ind.  382 ; 
McManus  v.  Smith,  53  Ind.  211;  Sample  v. 
Rowe,  24  Ind.  208.  See  Standley  v.  Northwest- 
ern Mut.  L.  Ins.  Co.,  95  Ind.  254.  But  see  Vail 
v.  Jones,  31  Ind.  467. 

Ioiva.  —  Sigler  v.  Hidy,  56  Iowa  504  ;  Union 
Nat.  Bank  v.  Carr,  49  Iowa  359. 

Kentucky.  —  Dorsey  v.  Reese,  14  B.  Mon. 
(Ky.)  127,  58  Am.  Dec.  654. 

Missouri.  —  McAdow  v.  Ross,  53  Mo.  199; 
Dougherty  v.  Stamps,  43  Mo.  243  ;  Bowman  v. 
Lickey,  86  Mo.  App.  47  ;  Miller  v.  Crigler,  83 
Mo.  App.  395  ;  Heman  v.  McNamara,  77  Mo. 
App.  1.  But  see  Jones  v.  Moore,  42  Mo.  413. 
Nevada.  —  Lapham  v.  Osborne,  20  Nev.  168. 
New  York.  —  Boston  Mills  v.  Eull,  (N.  Y. 
Super.  Ct.  Gen.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.) 
319;  Geenia  v.  Keah,  66  Barb.  (N.  Y.)  245; 
Hicksville,  etc.,  R.  Co.  v.  Long  Island  R.  Co.,  48 
Barb.  (N.  Y.)  355;  Western  Bank  v.  Sherwood, 
29  Barb.  (N.  Y.)  383  ;  Currie  v.  Cowles,  6  Bosw. 
(N.  Y.)  453;  Xenia  Branch  Bank  v.  Lee,  2 
Bosw.  (N.  Y.)  694;  Gleason  v.  Moen,  2  Duer 
(N.  Y.)  639;  Parsons  v.  Nash,  (Supm.  Ct.  Spec. 
T.)  8  How.  Pr.  (N.  Y.)  454;  Gage  v.  Angell, 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  335; 
Shipman  v.  Lansing,  25  Hun  (N.  Y.)  290; 
Bernheimer  v.  Willis,  11  Hun  (N.  Y.)  16;  Law- 
rence v.  Bank  of  Republic,  3  Robt.  (N.  Y.)  142, 
reversed  on  other  grounds  in  35  N.  Y.  320 ; 
Chamboret  v.  Cagney,  2  Sweeny  (N.  Y.)  378  ; 
Waddell  v.  Darling,  51  N.  Y.  327;  Andrews  v. 
Gillespie,  47  N.  Y.  487  ;  Cummings  v.  Morris,  25 
N.  Y.  625;  Blair  v.  Claxton,  18  N.  Y.  529; 
Mowry  v.  Peet,  13  N.  Y.  Wkly.  Dig.  16;  Scrib- 
ner  v.  Levy,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp. 
918. 

North  Carolina.  —  Wilson  v.  Hughes,  94  N. 
Car.  185;  Dempsey  v.  Rhodes,  93  N.  Car.  120; 
Devries  v.  Warren,  82  N.  Car.  356 ;  Whedbee 
V.  Reddick,  79  N.  Car.  521  ;  Smith  v.  Smith,  79 
N.  Car.  455  ;  Walsh  v.  Hall,  66  N.  Car.  233. 
Oklahoma.  —  Wyman  v.  Herard,  9  Okla.  64. 
Utah.  —  Dunham  v.  Travis,  25  Utah  65. 
Wisconsin.  —  Cornelius   v.    Kessel.   58  Wis. 
237  ;  Boyd  v.  Beaudin,  54  Wis.  193  ;  Pennoyer  v. 
Allen,  50  Wis.  308  ;  Du  Pont  v.  Davis,  35  Wis. 
631  ;  Lombard  v.  Cowham,  34  Wis.  486:  Buzzell 
V.  Gallagher,  28  Wis.  678;  Akerly  v.  Vilas,  21 
Wis.  88;  Atwater  v.  Schenck,  9  Wis.  160. 
Ejectment  may  he  defeated  by  an  equitable 
577  Volume  XXV. 


Counterclaim. 


SET-OFF,  RECOUPMENT, 


Essential  Elements. 


h.  Joint  and  Several  Claims.  —  One  of  several  joint  defendants  can- 
not set  up  as  a  counterclaim  a  demand  due  him  separately  from  the  plaintiffs.1 
But  in  an  action  against  several  codefendants  who  are  jointly  and  severally 
liable  any  one  of  them  may  set  up  a  counterclaim  against  the  plaintiff.*  In 
an  action  against  a  principal  and  his  sureties,  a  demand  in  favor  of  the  princi- 
pal alone  may  be  pleaded  as  a  counterclaim  and  will  inure  to  the  benefit  of 
the  sureties.3  A  joint  debt  cannot  be  counterclaimed  against  a  separate  debt, 
or  a  separate  debt  against  a  joint  debt,  unless  some  ground  of  equitable  juris- 
diction is  alleged.4  A  claim  against  one  partner  is  not  a  good  counterclaim 
in  an  action  upon  a  claim  due  the  firm,5  and  vice  versa  a  claim  against  a  part- 
nership i?  not  a  good  counterclaim  in  an  action  by  one  of  the  partners  upon 
an  individual  claim.6  So  a  claim  due  a  firm  cannot  be  counterclaimed  in  an 
action  against  one  partner  upon  an  individual  liability,7  and  a  demand  in  favor 


counterclaim.  Bodenhamer  v.  Welch,  89  N. 
Car.  78. 

In  Oregon,  an  unliquidated  demand,  triable 
before  a  jury  and  not  related  to  the  subject- 
matter  of  an  equitable  proceeding,  cannot  be  set 
off  therein.  Burrage  v.  Bonanza  Gold,  etc., 
Min.  Co.,  12  Oregon  169.  See  also  Dove  v. 
Hayden,  5  Oregon  501. 

1.  Separate  Demand  of  Joint  Defendant.  — 
Roberts  v.  Donovan.  70  Cal.  108  [explaining 
Springer  v.  Dwyer,  50  N.  Y.  19;  People  v. 
Cram,  ( Supm.  Ct.  Gen.  T.)  8  How.  Pr.  (N.  Y.) 
151  ;  Parsons  v.  Nash,  (Supm.  Ct.  Spec.  T.)  8 
How.  Pr.  (N.  Y.)  455];  McDonald  v.  Poole, 
113  Cal.  437;  Griffin  v.  Cox,  30  Ind.  242;  Pea- 
body  v.  Bloomer,  (N.  Y.  Super.  Ct.  Gen.  T. ) 
3  Abb.  Pr.  (N.  Y.)  353;  Carey  v.  Baldwin, 
(Supm.  Ct.  App.  Div.)  61  N.  Y.  Supp.  581; 
Murphy  v.  Colton,  4  Okla.  181  ;  Olive  v. 
Morgan,  8  Tex.  Civ.  App.  654.  Compare  Kent 
v.  Rogers,  24  Mo.  306. 

2.  Defendant  Jointly  and  Severally  Liable  — 
California.  —  Story,  etc.,  Commercial  Co.  v. 
Story,  100  Cal.  40;  Roberts  v.  Donovan,  70 
Cal.  114. 

Colorado.  —  Canfield  v.  Arnett,  (Colo.  App. 
1902)  68  Pac.  Rep.  784. 

Idaho.  —  Miller  v.  Hunt,  (Idaho  1899)  57 
Pac.  Rep.  315. 

loiva.  —  Sherman  v.  Hale,  76  Iowa  383. 

Missouri.  —  Mortland  v.  Holton,  44  Mo.  58. 

Neiv  York.  —  New  York  v.  Parker  Vein 
Steamship  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  12 
Abb.  Pr.  (N.  Y.)  300;  Peabody  v.  Bloomer,  (N. 
Y.  Super.  Ct.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  358; 
Newell  v.  Salmons,  22  Barb.  (N.  Y.)  647; 
Briggs  V.  Briggs,  20  Barb.  (N.  Y.)  477;  Par- 
sons v.  Nash,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
(N.  Y.)  454;  People  v.  Cram,  (Supm.  Ct.  Gen. 
T.)  8  How.  Pr.  (N.  Y.)  151  ;  Bathgate  v.  Has- 
kin,  59  N.  Y.  539  ;  Picard  v.  Lang,  3  N.  Y.  App. 
Div.  51  ;  Atwater  v.  Spader,  (Supm.  Ct.  Gen. 
T.)  12  N.  Y.  St.  Rep.  506. 

Washington.  —  Brodek  v.  Farnum,  1 1  Wash. 
565. 

See  also  Cotton  v.  Rand,  (Tex.  Civ.  App. 
i8n8)  5 1  S.  W.  Rep.  55- 

3.  Action  Against  Principal  and  Surety.  — 
Story,  etc.,  Commercial  Co.  v.  Story,  100  Cal. 
40;  Slayback  v.  Jones,  9  Ind.  470;  Skinker  v. 
Smith,  48  Mo.  App.  91  ;  Green  v.  Conrad,  114 
Mo.  651  :  Field  v.  Maxwell,  44  Neb.  900;  Ray- 
mond v.  Green,  12  Neb.  215,  41  Am.  Rep.  763; 
Newell  v.   Salmons,  22  Barb.   (N.   Y.)  647; 


Briggs  v.  Briggs,  20  Barb.  (N.  Y.)  477;  Par- 
sons v.  Nash,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
(N.  Y.)  454;  Springer  v.  Dwyer,  50  N.  Y.  19; 
Wagner  -•.  Stocking,  22  Ohio  St.  297.  See  also 
Kinney  v.  Reid  Ice  Cream  Co.,  57  N.  Y.  App. 
Div.  206.  Compare  McCreary  v.  Jones,  96 
Ala.  592.  See  supra,  this  title,  Set-off  —  In  Ac- 
tions Against  Principals,  Principals  and  Sure- 
ties, and  Sureties. 

The  right  exists  at  common  law,  independent 
of  the  statute,  to  apply  a  judgment  in  favor  of 
a  principal  alone  in  satisfaction  of  one  against 
him  and  his  surety.  Skinker  v.  Smith,  48  Mo. 
App.  91. 

4.  Joint  and  Separate   Debts  —  Pender  v. 

Taddei,  (1898)  1  Q.  B.  798,  67  L.  J.  Q.  B.  703, 
78  L.  T.  N.  S.  581,  46  W.  R.  452;  Stockton 
Sav.,  etc.,  Soc.  v.  Giddings,  96  Cal.  84,  31  Am. 
St.  Rep.  181  ;  Howard  v.  Shores,  20  Cal.  277  ; 
Drake  v.  Avanzini,  20  Colo.  104;  Miller  v. 
Crigler,  83  Mo.  App.  395  ;  Peabody  v.  Bloomer, 
(N.  Y.  Super.  Ot.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.) 
353;  Matter  of  Miller,  (Surrogate  Ct.)  23  Misc. 
(N.  Y.)  319;  Halliburton  v.  Clapp,  1  N.  Y.  App. 
Div.  71;  Richards  v.  Reed,  (N.  Y.  City  Ct. 
Gen.  T.)  6  Misc.  (N.  Y.)  217;  Spofford  v. 
Rowan,  124  N.  Y.  108;  Lamoille  County  Nat. 
Bank  v.  Hunt,  72  Vt.  357.  See  also  King  v. 
Wise,  43  Cal.  628.  Compare  Garvey  v.  Crouch, 
(Ky.  1896)  35  S.  W.  Rep.  273.  And  see  supra, 
this  title,  Set-off. 

A  counterclaim  for  damages  caused  by  fraud 
on  a  sale  to  several  persons  cannot  be  filed  by 
one  of  the  purchasers  on  his  own  behalf.  Mil- 
ler v.  Crigler,  83  Mo.  App.  395. 

5.  Partnership  and  Individual  Demands  — ■ 
Woolman  v.  Capital  Nat.  Bank,  2  Colo.  App. 
454;  Rosenzweig  v.  McCaffrey,  (N.  Y.  City  Ct. 
Gen.  T.)  27  Misc.  (N.  Y.)  808;  Roldan  v. 
Power,  (N.  Y.  Super.  Ct.  Spec.  T.)  14  Misc. 
(N.  Y.)  480 ;  Gotthauer  v.  Cunningham,  4  Okla. 
551.  See  also  Bradley  Fertilizer  Co.  v.  Pollock, 
104  Ala.  402. 

6.  Howard  v.  Shores,  20  Cal.  277  ;  De  Forest 
v.  Andrews,.  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N. 
Y.)  145;  Spofford  v.  Rowan,  124  N.  Y.  108, 
distinguishing  Briggs  v.  Briggs.  20  Barb.  (N.  Y.) 
477,  affirmed  15  N.  Y.  471.  See  also  Hilliard 
v.  Johnson,  (Tex.  Civ.  App.  1894)  28  S.  W. 
Rep.  100.  But  see  Brown  v.  Fresno  Raisin  Co., 
101  Cal.  222.  Compare  Allen  v.  Maddox,  40 
Iowa  124. 

7.  Sullivan  v.  Nicoulin,  113  Iowa  76;  Haley 
v.  Cusenbary,  (Tex.  Civ.  App.  1895)  30  S.  W. 

578  Volume  XXV, 


Countei  claim. 


AND  COUNTERCLAIM. 


When  Available. 


of  one  partner  is  not  a  good  counterclaim  in  an  action  upon  a  demand  existing 
against  all  the  partners  jointly.1  A  joint  and  several  liability  of  the  plaintiff 
and  another  may  be  counterclaimed,  because  it  is  the  plaintiff's  separate  debt 
upon  which  a  several  judgment  could  be  rendered.* 

i  Number  and  Joinder  of  Counterclaims. — There  is  no  absolute 
limit  to  the  number  of  counterclaims  allowable  in  an  action.  The  defendant 
may  set  up  as  many  counterclaims  as  he  may  have  which  conform  to  the  statu- 
tory conditions.3  It  has  been  held,  however,  that  causes  of  action  which 
could  not  be  joined  in  a  complaint  cannot  be  joined  in  a  counterclaim.'4 

3.  In  What  Proceedings  Available  —  a.  General  Rules.  —  Counterclaims, 
being  wholly  statutory,  may  be  interposed  only  in  cases  falling  within  the  pro- 
visions of  the  statute.5  As  a  general  rule,  the  statutes  authorizing  counter- 
claims are  applicable  only  to  actions.6  They  have  no  application  to  special 
or  other  irregular  proceedings,7  and  do  not  apply  to  actions  of  a  ^««j/-criminal 
nature, H  as  actions  for  the  recovery  of  a  statutory  penalty.9 

b.  Particular  Actions  or  Proceedings.  —  The  usual  code  provision 
in  general  terms  and  without  limitation  as  to  the  nature  of  the  action  provides 
that  the  answer  may  contain  any  new  matter  constituting  a  counterclaim. ,w 
Counterclaims  have  been  allowed  in  the  following  classes  of  cases:  Actions 
at  law  for  the  recovery  of  a  money  judgment,11  irrespective  of  whether 
such  action  arose  ex  contractu1'1  or  cx  delicto1'3'  or  whether  the  recovery  sought 


Rep.  587.  See  also  Jasper  Mercantile  Co.  v. 
O'Rear,  1 1  _>  Ala.  247.  Compare  McKinnon  v. 
Palen,  62  Minn.  188. 

1.  Taylor  v.  Hill,  115  Cal.  143;  Rogers  v. 
McMillen,  6  Colo.  App.  14;  Pinckney  v.  Keyler, 
4  E.  D.  Smith,  (N.  Y.)  469  ;  Thomas  Roberts 
Stevenson  Co.  v.  Tucker,  (C.  PI.  Gen.  T.)  14 
Misc.  (N.  Y.)  297;  Olive  v.  Morgan,  8  Tex. 
Civ.  App.  654 ;  Pope  Mfg.  Co.  v.  Charleston 
Cycle  Co.,  55  S.  Car.  528.  Contra,  McAllister 
v.  Millhiser,  96  Ga.  474. 

2.  Joint  and  Several  Liability  of  Plaintiff  and 
Another.  — Read  v.  Jeffries,  16  Kan.  534;  Tur- 
ner v.  Crawford,  14  Kan.  499;  Steele  v.  Sell- 
man,  79  Md.  1  ;  Walker  v.  Johnson,  28  Minn. 
147;  McAdow  v.  Ross,  53  Mo.  199;  Elliott  v. 
Bell,  37  W.  Va,  834.  See  also  Burge  v.  Gandy, 
41  Neb.  149. 

3.  McAdow  v.  Ross,  53  Mo.  199  ;  Brugman  v. 
Burr,  30  Neb.  406  ;  Walsh  v.  Hall,  66  N.  Car. 
233.    But  see  Vail  v.  Jones,  31  Ind.  467. 

4.  Woodruff  v.  Garner,  27  Ind.  4,  89  Am. 
Dec.  477. 

5.  Statute  Governs.  —  People  v.  Walton,  2 
Thomp.  &  C.  (N.  Y.)  533. 

Statute  Not  Retroactive.  —  A  counterclaim  is 
not  admissible  in  actions  pending  at  the  time 
of  the  adoption  of  the  provision  authorizing 
them.  Teague  v.  James,  63  N.  Car.  91  ;  Gaither 
v.  Gibson,  63  N.  Car.  93;  Valentine  v.  IIollo- 
man,  63  N.  Car.  475  ;  Folsom  v.  Carli,  6  Minn. 
420,  80  Am.  Dec.  456. 

6.  Limited  to  Actions. —  People  v.  Walton,  2 
Thomp.  &  C.  (N.  Y.)  533.  See  also  infra,  this 
subdivision,  Particular  Actions  or  Proceedings. 

7.  Special  and  Irregular  Proceedings. —  People 
v.  Walton,  2  Thomp.  &  C.  (N.  Y.)  533;  Hogan 
v.  Kirkland,  64  N.  Car.  250. 

Action  to  Enforce  Stockholder's  Liability.  — 
Helm  v.  Smith  Fee  Co.,  76  Minn.  328.  See  also 
title  Stock  and  Stockholders. 

8.  Quasi-criminal  Actions.  —  Woodward  v. 
Conder,  33  Mo.  App.  147. 

9.  Action  for  Statutory  Penalty.  —  Denniston 
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v.  Trimmer,  27  Hun  (N.  Y.)  393  ;  Nash  v. 
White's  Bank,  13  N.  Y.  Wkly.  Dig.  141  ;  Furber 
v.  McCarthy,  (Supm.  Ct.  Gen.  T.)  18  Civ.  Pro. 
(N.  Y.)  69;  Moore  v.  Trimmer,  (Supm.  Ct. 
Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  99. 

10.  See  the  codes  and  statutes  of  the  various 
states. 

11.  Actions  at  Law. —  For  numerous  illustra- 
tions see  infra,  this  section,  What  May  Be 
Co  it  nter  cla  imed. 

12.  Actions  Ex  Contractu.  —  See  infra,  this 
section,  What  May  Be  Counterclaimed  —  Claims 
Arising  Out  of  Same  Transaction  —  Tort  and 
Contract. 

13.  Actions  Ex  Delicto  ■ —  California.  —  Story, 
etc.,  Commercial  Co.  v.  Story,  100  Cal.  30. 

Indiana.  —  See  Brower  v.  Nellis,  6  Ind.  App. 
323  ;  Terre  Haute  R.  Co.  v.  Pierce,  95  Ind.  500. 

Kentucky.  —  Stillwell  v.  Duncan,  103  Ky.  59  ; 
SI  one  v.  Slone,  2  Met.  (Ky.)  339. 

Missouri.  —  Ritchie  v.  Hayward,  71  Mo.  560; 
Gordon  v.  Bruner,  49  Mo.  570  ;  Bowman  v. 
Lickey,  86  Mo.  App.  47  ;  Heman  v.  McNamara, 
77  Mo.  App.  1  ;  Kamerick  v.  Castleman,  23  Mo. 
App.  481. 

Nezv  York.  —  Brown  v.  Buckingham,  (Supm. 
Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  387;  Xenin 
Branch  Bank  v.  Lee,  (N.  Y.  Super.  Ct.  Spec. 
T.)  7  Abb.  Pr.  (N.  Y.)  389;  Chamboret  v. 
Cagney,  (N.  Y.  Super.  Ct.  Gen.  T.)  41  How. 
Pr.  (N.  Y.)  125,  2  Sweeny  (N.  Y.)  378;  Heigle 
v.  Willis,  so  Hun  (N.  Y.)  588;  Deagan  v. 
Weeks,  67  N.  Y.  App.  Div.  410;  Empire  Dairy 
Feed  Co.  v.  Chatham  Nat.  Bank,  30  N.  Y.  App. 
Div.  476,  27  Civ.  Pro.  (N.  Y.)  273,  5  N.  Y. 
Annot.  Cas.  238:  Prosser  v.  Carroll.  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  429:  Murphy  v. 
McQuade,  (N.  Y.  City  Ct.  Gen.  T.)  20  Misc. 
(N.  Y.)  671  ;  Monroe-Miller  Co.  v.  Stokes.  (N. 
Y.  City  Ct.  Gen.  T.)  7  Misc.  (N.  Y.)  433;  Ter 
Kuile  v.  Marsland,  81  Hun  (N.  Y.)  420;  Car- 
penter v.  Manhatan  I..  Ins.  Co..  93  N.  Y.  552. 
See  also  Fellerman  v.  Dolan,  (C.  PI.  Snoc.  T.)  7 
Abb.  Pr.  (N.  Y.)  395.  note:  People  v.  Dennison, 
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was  for  liquidated  or  unliquidated 

to  foreclose  mortgages;3  replevin; 

84  N.  Y.  272  ;  Schaefer  v.  Empire  Lithograph- 
ing Co.,  28  N.  Y.  App.  Div.  469 ;  Eckert  v. 
Gallien,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 
485;  Lehmair  v.  Griswold,  40  N.  Y.  Super.  Ct. 
100.  But  see  Murden  v.  Priment,  1  Hilt.  (N. 
Y.)  75  ;  Haupt  V.  Ames,  26  N.  Y.  App.  Div.  550. 

North  Carolina.  —  Bitting  v.  Thaxton,  72  N. 
Car.  541. 

Ohio.  —  Cow  Run  Co.  v.  Lehmer,  41  Ohio  St. 

384- 

Wisconsin.  —  Pelton  v.  Powell,  96  Wis.  473  ; 
Gutzman  v.  Clancy,  114  Wis.  589;  Rylander  v. 
Laursen,  113  Wis.  461;  Ainsworth  v.  Bowen, 
9  Wis.  348.  But  see  Scheunert  v.  Kaehler,  23 
Wis.  523. 

See  also  Clement  v.  Field,  147  U.  S.  467; 
Schwulst  v.  Neely,  (Tex.  Civ.  App.  1899)  50  S. 
W.  Rep.  608;  Pittman  v.  Keith,  (Tex.  Civ.  App. 

1893)  24  S.  W.  Rep.  88.  For  illustrations,  see 
infra,  this  section,  What  May  Be  Counter- 
claimed  —  Claims  Arising  Out  of  Same  Trans- 
action—  Tort  and  Contract;  Claims  Connected 
with  Subject  of  Action  —  Tort  and  Contract. 

Contra  —  Indiana.  —  Avery  v.  Dougherty,  102 
Ind.  443,  52  Am.  Rep.  680 ;  Boil  v.  Simms,  60 
Ind.  162;  Lake  Shore,  etc.,  R.  Co.  v.  Van  Auken, 
1  Ind.  App.  492  ;  Hess  v.  Young,  59  Ind.  379 ; 
Keller  v.  B.  F.  Goodrich  Co.,  117  Ind.  556; 
Griffin  v.  Moore,  52  Ind.  295  ;  Collins  v.  Grose- 
close,  40  Ind.  414;  Shelly  v.  Vanarsdoll,  23  Ind. 
543 ;  Lovejoy  v.  Robinson,  8  Ind.  400,  dis- 
tinguishing Morford  v.  Woodworth,  7  Ind.  83. 
But  see  Judah  v.  Vincennes  University,  16  Ind. 
56;  Block  v.  Swango,  10  Ind.  App.  600. 

Minnesota.  —  Folsom  v.  Carli,  6  Minn.  420, 
80  Am.  Dec.  456. 

New  York.  —  Askins  v.  Hearns,  (Supm.  Ct. 
Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  184;  Barhyte  v. 
Hughes,  33  Barb.  (N.  Y.)  320;  Pattison  v. 
Richards,  22  Barb.  (N.  Y.)  143;  Chambers 
v.  Lewis,  2  Hilt.  (N.  Y.)  591  ;  Smith  v.  Hall, 
67  N.  Y.  48,  holding  that  in  an  action  for  con- 
version a  counterclaim  is  not  allowable,  and  that 
a  reply  to  the  counterclaim  does  not  waive  the 
objection.  See  also  Schnaderbeck  v.  Worth, 
(Supm.  Ct.  Spec.  T.)  8  Abb.  Pr.  (N.  Y.)  37. 

Oregon.  —  Loewenberg  v.  Rosenthal,  18 
Oregon  178. 

Texas.  —  Smith  v.   Bates,   (Tex.  Civ.  App. 

1894)  27  S.  W.  Rep.  1044. 

1.  Actions  for  Unliquidated  Damages.  —  Ste- 
vens v.  Able,  15  Kan.  584.  See  also  supra,  this 
section.  Essential  Elements  or  Characteristics  — 
Liquidated  and  Unliquidated  Demands. 

A  judgment  can  be  pleaded  as  a  set-off  in  an 
action  founded  upon  contract,  and  although 
such  action  be  for  unliquidated  damages.  Read 
v.  Jeffries,  16  Kan.  534.  citing  Turner  v.  Craw- 
ford, 14  Kan.  499  ;  Leavenson  v.  Lafontane,  3 
Kan.  523:  Stevens  v.  Able,  15  Kan.  584;  Her- 
man v.  Miller,  17  Kan.  328;  Carver  v.  Shelly, 
17  Kan.  474. 

2.  Equitable  Actions  —  California.  —  Mc- 
Dougald  v.  Hulet,  132  Cal.  154- 

Indiana.  —  Schee  V.  McQuilken,  59  Ind.  269  ; 
Winslow  v.  Winslow,  52  Ind.  8;  Woodruff  v. 
Garner,  27  Ind.  4,  89  Am.  Dec.  477. 

Minnesota.  —  Lahiff  v.  Hennepin  County 
Catholic  Bldg.,  etc.,  Assoc.,  61  Minn.  226. 


amages;1  equitable  actions;2  actions 
ejectment;5   mechanic's   lien  pro- 

Nebraska.  —  Morrissey  v.  Broomal,  37  Neb. 

766. 

New  York.  —  Campbell  v.  Hughes,  73  Hun 
(N.  Y.)  14;  Hayes  v.  Bainbridge,  (Supm.  Ct. 
Gen.  T.)  30  N.  Y.  Supp.  148;  Glen,  etc.,  Mfg. 
Co.  v.  Hall,  61  N.  Y.  226,  19  Am.  Rep.  278, 
reversing  6  Lans.  (N.  Y.)  158. 

Oregon.  —  Maffett  v.  Thompson,  32  Oregon 
546  ;  Burrage  v.  Bonanza  Gold,  etc.,  Min.  Co., 
12  Oregon  169;  Dove  v.  Hayden,  5  Oregon  500. 

Wisconsin.  —  Smith  v.  Diamond,  86  Wis.  359  ; 
Jarvis  v.  Peck,  19  Wis.  74. 

3.  Action  to  Foreclose  Mortgage  —  Illinois. — 
Schmisseur  v.  Penn,  47  111.  App.  278. 

New  York.  —  Hall  v.  Hall,  (County  Ct.)  30 
How.  Pr.  (N.  Y.)  51  ;  Lipman  v.  Jackson 
Architectural  Iron  Works,  128  N.  Y.  63;  Bath- 
gate v.  Haskin,  63  N.  Y.  265,  59  N.  Y.  533  ; 
Thornton  v.  Moore,  (Supm.  Ct.  App.  Div.)  58 
N.  Y.  Supp.  1150;  Hunt  v.  Chapman,  51  N.  Y. 
555.  But  see  Agate  v.  King,  (Supm.  Ct.  Gen. 
T.)  17  Abb.  Pr.  (N.  Y.)  159. 

Ohio.  —  Pierce  v.  Tiersch,  40  Ohio  St.  168; 
Allen  v.  Shackelton,  15  Ohio  St.  145. 

South  Carolina.  —  McLaurin  v.  Hodges,  43 
S.  Car.  187. 

South  Dakota.  —  McHard  v.  Williams,  8  S. 
Dak.  381,  59  Am.  St.  Rep.  766. 

Washington.  —  Shelton  v.  Conant,  10  Wash. 
193  ;  Potwin  v.  Blasher,  9  Wash.  460. 

Wisconsin.  —  Eaton  v.  Tallmadge,  22  Wis. 
526;  Akerly  v.  Vilas,  21  Wis.  88;  Walker  v. 
Wilson,  13  Wis.  522. 

4.  Replevin.  —  Clement  v.  Field,  147  U.  S. 
467  [following  Gardner  v.  Risher,  35  Kan.  93, 
and  distinguishing  Kennett  v.  Fickel,  41  Kan. 
211];  Brown  v.  Buckingham,  (Supm.  Ct.  Spec. 
T.)  11  Abb.  Pr.  (N.  Y.)  387;  Morgan  v. 
Spangler,  20  Ohio  St.  38 ;  Armstrong  v.  Mc- 
Alpin,  18  Ohio  St.  184;  Aultman  Co.  v.  Mc- 
Donough,  no  Wis.  263;  Collins  v.  Morrison, 
91  Wis.  324.  See  ateo  Lovensohn  v.  Ward,  45 
Cal.  8  ;  Shipman  Coal  Min.,  etc.,  Co.  v.  Pfeiffer, 
11  Ind.  App.  445  ;  Marshall  v.  Friend,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  101  ;  Lyungstrandh 
v.  William  Haaker  Co..  (Supm.  Ct.  App.  T.) 
16  Misc.  (N.  Y.)  387;  A.  D.  Puffer,  etc.,  Mfg. 
Co.  v.  Lucas,  112  N.  Car.  377. 

Contrary  View.  —  In  Pomeroy  on  Remedies 
and  Remedial  Rights,  §  767,  it  is  said :  "  It 
would  seem  that  in  an  action  to  recover  the  pos- 
session of  specific  chattels,  no  counterclaim  is 
possible,  unless,  perhaps,  equitable  relief  may  be 
awarded  under  some  very  exceptional  circum- 
stances." This  was  quoted  with  approval  in 
Williams  v.  Irby,  15  S.  Car.  462,  and  this  case 
was  cited  with  approval  in  Talbott  v.  Padgett, 
30  S.  Car.  167,  which  was  in  turn  followed  by 
Singer  Mfg.  Co.  v.  Smith,  40  S.  Car.  529,  42 
Am.  St.  Rep.  897.  See  also  Badham  v.  Brab- 
ham, 54  S.  Car.  400.  Compare  Aultman  Co.  v. 
McDonough,  no  Wis.  263,  wherein  a  directly 
opposite  conclusion  was  reached. 

In  Iowa,  by  express  statutory  provision,  no 
counterclaim  is  allowed  in  replevin.  Palmer  v. 
Palmer,  90  Iowa  17;  Sigler  z>.  Hidy,  56  Iowa 
504- 

5.  Ejectment.  —  Gilpin  v.  Wilson,  53  Ind. 
443;  McMannus  v.  Smith,  53  Ind.  211;  Emily 
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AND  COUNTERCLAIM. 


What  May  Be  Claimed. 


ceedings:1  actions  for  divorce;2  assignment  proceedings; 3  proceedings  in 
the  probate  court  upon  claims  against  a  decedent.4  Counterclaims  have 
been  rejected  in  summary  proceedings  by  a  landlord  for  nonpayment  of  rent  5 
and  in  mandamus.6  A  counterclaim  to  a  counterclaim  is  not  permitted  in 
some  states,7  though  it  has  frequently  been  held  that  a  set-off  may  be  replied 
to  a  counterclaim.** 

4.  What  May  Be  Counter-claimed  —  a.  In  General.  —  The  doctrine  of 
counterclaim  being  a  creature  of  statute  and  existing  only  by  virtue  of  statu- 
tory law,  reference  must  be  had  to  the  statutes  of  the  different  states  to  ascer- 
tain its  existence  as  well  as  its  scope  and  extent  in  any  particular  state.9  In 
most  states  the  statute  provides  that  a  counterclaim  must  be  either  10  a  cause 
of  action  arising  out  of  the  contract  or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim  or  connected  with  the  subject  of  the 
action,11  or,  in  an  action  arising  on  contract,  any  other  cause  of  action  arising 
also  on  contract.  In  a  few  states  counterclaims  embrace  only  the  first  class 
above  stated,  the  second  class  being  substantially  embraced  under  the  term 
set-off.  Counterclaims  may  accordingly  be  grouped  into  three  classes,  viz., 
(i)  claims  arising  ex  contractu;  (2)  claims  arising  out  of  the  same  transaction 
as  constitutes  the  foundation  of  plaintiff's  action;  (3)  and  claims  connected 
with  the  subject  of  the  action.    These  will  be  separately  considered. 


v.  Harding,  53  Ind.  102;  Rogers  v.  Rogers,  87 
Mo.  25;  ;  Dinan  v.  Coneys,  143  N.  Y.  544; 
Appleton  Mfg.  Co.  v.  Fox  River  Paper  Co.,  111 
Wis.  469 ;  Cornelius  v.  Kessel,  58  Wis.  237 ; 
Davis  v.  Louk,  30  Wis.  308 ;  Buzzell  v.  Galla- 
gher, 28  Wis.  678.  See  also  Dobbs  v.  Kellogg, 
5?  Wis.  448;  Lombard  v.  Cowham,  34  Wis. 
486 ;  Moore  v.  Smead,  89  Wis.  569.  But  see 
Wigmore  v.  Buell,  116  Cal.  97,  58  Am.  St.  Rep. 
140;  Brown  v.  Cohn,  88  Wis.  627;  Lawe  v. 
Hyde,  39  Wis.  345. 

In  Iowa,  the  code  (now  Code  1897,  §  4182) 
provides  that  in  actions  for  the  recovery  of  real 
property  "  there  shall  be  no  joinder  and  no 
counterclaim  therein,  except  of  like  proceedings 
and  as  provided  in  this  chapter."  The  provi- 
sions of  the  code  as  to  the  recovery  of  real  and 
personal  property  are  substantially  the  same  in 
respect  of  the  question  under  consideration,  and 
are  similar  to  like  provisions  in  the  revisions. 
Palmer  v.  Palmer,  90  Iowa  17. 

1.  Mechanic's  Lien  Proceedings.  —  Reichert  v. 
Krass,  13  Ind.  App.  348;  Deeves  -•.  Metropolitan 
Realty  Co.,  (C.  PI.  Gen.  T.)  6  Misc.  (N.  Y.)  91. 

2.  Actions  for  Divorce.  —  Leslie  v.  Leslie, 
(C.  PI.  Spec.  T.)  11  Abb.  Pr.  N.  S.  (N.  Y.) 
3". 

3  Assignment  Proceedings.  —  St.  Louis  Public 
Schools  v.  Broadway  Sav.  Bank,  84  Mo.  56,  af- 
firming 12  Mo.  App.  104. 

4.  Probate  Proceedings.  —  See  Matter  of 
Couts,  100  Cal.  400;  Matter  of  Miller,  (Surro- 
gate Ct.)  23  Misc.  (N.  Y.)  511. 

5.  Summary  Proceedings  by  Landlord.  —  Pear- 
son v.  Germond,  83  Hun  (N.  Y.)  88;  People  v. 
Walton,  2  Thomp.  &  C.  (N.  Y.)  533;  Durant 
Land  Imp.  Co.  v.  East  River  Electric  Co.,  (C. 
PI.  Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  224;  Phillips 
v.  Port  Townsend  Lodge  No.  6,  8  Wash.  .533, 
citing  Abrams  v.  Watson,  59  Ala.  524:  Kelly 
v.  Teague.  63  Cal.  68  ;  Warburton  v.  Doble,  38 
Cal.  619;  McSloy  v.  Ryan,  27  Mich,  no;  Ralph 
v.  Lomer,  3  Wash.  401. 

This  rule  has  been  changed  by  statute  in  New 
York,  and  counterclaims  may  now  be  pleaded 


"  in  like  manner  as  though  the  claim  for  rent 
in  such  proceeding  was  the  subject  of  an  ac- 
tion." See  Code  Civ.  Pro.  N.  Y.,  §  2244,  as 
amended  by  Laws  1893,  c.  705.  See  also  Burrell 
v.  Do  Sim,  (C.  PI.  Gen.  T.)  24  Civ.  Pro.  (N.  Y.) 
243,  10  Misc.  (N.  Y.)  745,  1  N.  Y.  Annot.  Cas. 
189. 

6.  Mandamus. —  A  counterclaim  cannot  be  set 
up  on  the  return  to  a  writ  of  mandamus,  and 
there  can  be  no  reply  to  such  return.  People 
v.  Order  of  American  Star,  53  N.  Y.  Super.  Ct. 
66.  And  see  Reeside  v.  Walker,  11  How.  (U. 
S.)  272.  1 

7.  Counterclaim  in  Reply  to  Counterclaim.  — 
Williams  v.  Jones,  1  Bush  (Ky.)  621  ;  Fitz- 
gerald v.  Rightmeyer,  (Supm.  Ct.  Spec.  T.)  12 
Misc.  (N.  Y.)  186;  Goossen  v.  Goossen,  (C.  PI. 
Spec.  T.)  24  Civ.  Pro.  (N.  Y.)  213,  n  Misc.  (N. 
Y.)  86.  See  also  Mortland  v.  Holton,  44  Mo. 
58:  Warfield  v.  Weeks,  (Supm.  Ct.  Spec.  T.) 
12  Misc.  (N.  Y.)  590.  Contra,  Hall  v.  Hall, 
(County  Ct.)  30  How.  Pr.  (N.  Y.)  51. 

8.  Curran  v.  Curran,  40  Ind.  473  ;  Illsly  v. 
Grayson,  105  Iowa  685  ;  Mortland  v.  Holton,  44 
Mo.  62.  See  also  Reilly  v.  Rucker,  16  Ind.  303. 
But  see  Heath  v.  Doyle,  18  R.  I.  252. 

9.  See  the  codes  and  statutes  of  the  various 
states. 

10.  Statutory  Provisions.  —  See  Bliss  on  Code 
Pleading  (3d  ed.),  §  369,  for  a  statement  of  the 
various  statutory  provisions.  See  also  Pomeroy 
on  Remedies  (2d  ed.),  §  742;  Gleason  v.  Moen, 
2  Duer  (N.  Y.)  639;  Beardsley  v.  Stover, 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  294. 
And  see  Miller  v.  Roberts,  106  Ind.  63; 
Douthitt  v.  Smith,  69  Ind.  463  ;  Curran  v. 
Curran,  40  Ind.  473  ;  Mussclman  v.  Galligher, 
32  Iowa  383  ;  Morrison  v.  Lovejoy.  6  Minn. 
319;  Gage  v.  Angell,  (Supm.  Ct.  Spec.  T.)  8 
How.  Pr.  (N.  Y.)  336. 

11.  In  Wisconsin,  where  the  plaintiff  is  a  non- 
resident, the  defendant  may  set  up  as  a  counter- 
claim any  cause  of  action  he  may  have  against 
such  nonresident.  Phoenix  Milt.  L.  Ins.  Co.  v. 
Walrath,  53  Wis.  669. 
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SET-OFF,  RECOUPMENT,  What  May  Be  Claimed. 


b.  Claims  ex  Contractu  in  Actions  on  Contract  — (i)  General 
Rules.  —  A  cause  of  action  in  favor  of  the  defendant  against  the  plaintiff  aris- 
ing out  of  the  same  contract  sued  upon  by  the  plaintiff  may  be  set  up  as  a 
counterclaim.1  So  in  most  states  a  cause  of  action  arising  out  of  a  distinct 
contract  may  be  counterchiimed,*  though  in  a  few  states  the  rule  is  otherwise, 


1.  Cause  of  Action  Arising  Ou-t  of  Contract  Sued 
Upon — United  States.  —  Clement  v.  Field,  147 
U.  S.  467;  Church  v.  Spiegelburg,  31  Fed.  Rep. 
601. 

Arkansas.  —  Bloch  Queensware  Co.  v.  Metz- 
ger,  70  Ark.  232. 

California.  —  McDougald  ?'.  Hulet,  132  Cal. 
154;  Wheelock  v.  Pacific  Pneumatic  Gas  Co., 
51  Cal.  223;  Dennis  V.  Belt,  30  Cal.  247;  Earl 
v.  Bull.  15  Cal.  421;  Walker  v.  Sedgwick,  8 
Cal.  398. 

Illinois.  —  Steinhoff  v.  Electric  Light,  etc., 
Co.,  47  111.  App.  454. 

Indiana.  —  Mills  v.  Rosenbaum,  103  Ind.  152; 
Howe  Mach.  Co.  v.  Reber,  66  Ind.  498  ;  Griffin 
v.  Moore,  52  Ind.  205  ;  Blaney  v.  Postal,  10  Ind. 
App.  131  ;  Kisler  v.  Tinder,  29  Ind.  270;  Flan- 
agan v.  Reitmier,  26  Ind.  App.  243  ;  Brower  v. 
Nellis,  6  Ind.  App.  323. 

Iowa.  —  Ketchum  v.  Larkin,  88  Iowa  215; 
Logan  v.  Tibbott,  4  Greene  (Iowa)  389;  Don- 
ahue v.  Prosser,  10  Iowa  276. 

Kentucky.  —  Rennebaum  v.  Atkinson.  103 
Ky.  55S  ;  Miller  v.  Gaither,  3  Bush  (Ky.)  152; 
Cook  v.  Gray,  2  Bush  (Ky.)  121  ;  Murphy  v. 
Hubble,  2  Duv.  (Ky.)  247;  Moore  v.  Caruthers, 

17  B.  Mon.  (Ky.)  669;  Hurst  v.  Combs,  (Ky. 
1895)  30  S.  W.  Rep.  416. 

Maine.  —  Rogers  v.  Humphrey,  39  Me.  382. 

Minnesota.  —  McLane  v.  Kelly,  72  Minn.  395  ; 
Pioneer  Press  Co.  v.  Hutchinson,  63  Minn. 
481;  Schurmeier  ?'.  English,  46  Minn.  306; 
Harlan  v.  St.  Paul,  etc.,  R.  Co.,  31  Minn.  427; 
Morrison  v.  Lovejoy,  6  Minn.  319. 

Missouri.  —  McAdow  v.  Ross,  53  Mo.  199; 
Empire  Transp.  Co.  v.  Boggiano,  52  Mo.  294; 
Hay  v.  Short,  49  Mo.  139;  House  v.  Marshall, 

18  Mo.  368;  Miller  v.  Crigler,  83  Mo.  App. 
395;  Heman  v.  McNamara,  77  Mo.  App.  1; 
Heman  v.  Compton  Hill  Imp.  Co.,  58  Mo.  App. 
480;  Kamerick  v.  Castleman,  23  Mo.  App.  481  ; 
Dyas  v.  Hanson,  14  Mo.  App.  363. 

Nebraska.  —  Price  v.  Kearney  Canal,  etc., 
Supply  Co.,  29  Neb.  33. 

New  York.  —  Harris  v.  Curet,  (N.  Y.  Super. 
Ct.  Gen.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  199; 
Xenia  Branch  Bank  v.  Lee,  (N.  Y.  Super.  Ct. 
Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  372;  Wilder  v. 
Boynton,  63  Barb.  (N.  Y.)  547 ;  Leavenworth 
v.  Packer,  52  Barb.  (N.  Y.)  132;  Baker  v. 
Connell,  1  Daly  (N.  Y.)  469;  Allen  v.  Haskins, 
5  Duer  (N.  Y.)  332;  Gleason  v.  Moen,  2  Duer 
(N.  Y.)  639  ;  Merritt  v.  Gouley,  58  Hun  (N.  Y.) 
372;  Maders  v.  Lawrence,  49  Hun  (N.  Y.)  360; 
Warren  v.  Van  Pelt,  4  E.  D.  Smith  (N.  Y.) 
202  ;  Thomson-Houston  Electric  Co.  v.  Durant 
Land  Imp.  Co.,  144  N.  Y.  44;  Patton  v.  Royal 
Baking  Powder  Co.,  114  N.  Y.  1,  45  Hun  (N. 
Y.)  248;  Samson  v.  Freedman,  102  N.  Y.  699; 
Schwinger  v.  Raymond,  83  N.  Y.  192,  38  Am. 
Rep.  415;  Cook  v.  Soule,  56  N.  Y.  420;  Cas- 
sidy  v.  Le  Fevre,  45  N.  Y.  562 ;  Sandford  v. 
Travers.  40  N.  Y.  140:  Myers  v.  Burns,  35 
N.  Y.  269  ;  Gillespie  v.  Torrance,  25  N.  Y.  306, 
82  Am.  Dec.  355;  Griffin  v.  Colver,  16  N.  Y. 


489,  69  Am.  Dec.  718:  Pecke  v.  Hydraulic 
Constr.  Co.,  (Supm.  Ct.  Spec.  T.)  26  Civ.  Pro. 
(N.  Y.)  337,  21  Misc.  (N.  Y.)  712;  Bidwell  v. 
Shaw,  (N.  Y.  City  Ct.  Gen.  T.)  9  Misc.  (N.  Y.) 
214;  Ludlow  v.  McCarthy,  5  N.  Y.  App.  Div. 
517.  But  see  Vassear  v.  Livingston,  13  N.  Y. 
248. 

North  Carolina.  —  Bitting  v.  Thaxton,  72  N. 
Car.  541  ;  McKinnon  v.  Morrison,  104  N.  Car. 

3S4- 

Ohio.  —  Cow  Run  Co.  v.  Lehmer,  41  Ohio  St. 
384  ;  Timmons  v.  Dunn,  4  Ohio  St.  680. 

Oklahoma.  —  Allison  V.  Shinner,  7  Okla.  272. 
Oregon.  —  Le  Clare  v.  Thibault,  41  Oregon 
6oj  ;  Wait  v.  Wheeler,  etc.,  Mfg.  Co.,  23  Oregon 
297. 

Virginia.  —  Watkins  v.  West  Wytheville 
Land,  etc.,  Co.,  92  Va.  1. 

Washington.  —  Hofius  v.  Stimson  Mill.  Co., 
21  Wash.  113. 

IVest  Virginia.  —  Natural  Gas  Co.  v.  Healy, 
33  W.  Va.  102. 

Wisconsin.  —  Jones  V.  Burtis,  88  Wis.  478  : 
Voechting  v.  Grau,  55  Wis.  312;  Merrill  v. 
Nightingale,  39  Wis.  247  ;  Orton  v.  Noonan,  30 
Wis.  611  ;  Bishop  v.  Price,  24  Wis.  480;  Eaton 
v.  Tallmadge,  22  Wis.  526  ;  Akerly  v.  Vilas,  21 
Wis.  88;  Hall  v.  Gale,  14  Wis.  54;  Butler  v. 
Titus,  13  Wis.  429;  Walker  v.  Wilson,  13  Wis. 
522:  Scott  v.  Menasha,  84  Wis.  73. 

2.  Actions  Arising  on  Distinct  Contract  -  United 
States.  —  Rose  v.  Northwest  F.  &  M.  Ins.  Co., 
71  Fed.  Rep.  649;  Dexter  v.  Say  ward,  51  Fed. 
Rep.  729  ;  The  C.  B.  Sanford,  22  Fed.  Rep.  863. 

California.  —  Davis  v.  Hurgren.  125  Cal.  48; 
Poly  v.  Williams,  101  Cal.  648;  Perkins  v. 
West  Coast  Lumber  Co.,  (Cal.  1893)  33  Pac. 
Rep.  1 1 18;  Stoddard  v.  Treadwell,  26  Cal.  294. 

Colorado.  —  Arapahoe  County  v.  Denver, 
(Colo.  1902)  69  Pac.  Rep.  586. 

Idaho.  —  Miller  v.  Hunt.  (Idaho  1899)  57 
Pac.  Rep.  315. 

Iowa.  —  Sherman  v.  Hale,  76  Iowa  383. 
Kansas.  —  Stevens  v.  Able,  15  Kan.  584;  Orr 
v.  Gerrold,  8  Kan.  App.  441. 

Kentucky.  —  Fox  v.  Pedigo,  (Ky.  1897)  40 
S.  W.  Rep.  249.    But  see  following  note. 

Minnesota.  —  Laybourn  v.  Seymour,  53  Minn. 
T05,  39  Am.  St.  Rep.  579;  Midland  Co.  v. 
Broat,  50  Minn.  562 ;  Warner  v.  Foote,  40 
Minn.  176;  Brady  v.  Brennan,  25  Minn.  210; 
Bidwell  v.  Madison,  10  Minn.  13;  Morrison  v. 
Lovejoy,  6  Minn.  319. 

Missouri.  —  McAdow  v.  Ross,  53  Mo.  199, 
disapproving  Jones  v.  Moore,  42  Mo.  413,  upon 
this  point;   Empire  Transp.  Co.  v.  Boggiano, 
52  Mo.  294;  Green  v.  Conrad,  114  Mo.  651. 
Montana.  —  Davis  v.  Frederick,  6  Mont.  300. 
Nevada.  —  Foulks  v.  Rhodes.  12  Nev.  225. 
New  York.  —  Xenia   Branch   Bank  v.  Lee, 
(N.  Y.  Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.) 
372.  2  Bosw.  (N.  Y.)  604;  Boston  Mills  v. 
Eull,  (N.  Y.  Super.  Ct.  Gen.  T.)  6  Abb.  Pr. 
N.  S.  (N.   Y.)    322.   37   How.   Pr.    (N.  Y.) 
299;  Schubart  v.  Harteau,  34  Barb.  (N.  Y.) 
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provision  being  made  for  such  cases,  if  at  all,  under  the  statute  of  set-offs.1 

(2)  Actions  Arising  upon  Contract.  —  Under  the  code,  abolishing  forms  of 
action,  it  is  sometimes  difficult  to  determine  whether  a  cause  of  action  pleaded 
arises  on  contract  or  on  tort.* 


447;  Curtis  v.  Barnes,  30  Barb.  (N.  Y.)  225; 
Briggs  v.  Briggs,  20  Barb.  (N.  Y.)  477; 
Gleason  v.  Moen,  2  Duer  (N.  Y.)  639;  Hall 
v.  Hall,  (County  Ct.)  30  How.  Pr.  (N.  Y.) 
51;  Mattoon  v.  Baker,  (Supm.  Ct.  Gen.  T.)  24 
How.  Pr.  (N.  Y.)  329;  Healy  v.  McManus, 
(C.  PI.  Gen.  T.)  23  How.  Pr.  (N.  Y.)  238; 
Parsons  v.  Nash,  (Supm.  Ct.  Spec.  T.)  8  How. 
Pr.  (N.  Y.)  454;  Gage  v.  Angell,  (Supm.  Ct. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  335  ;  Williams  v. 
Upton,  (County  Ct.)  8  How.  Pr.  (N.  Y.)  205; 
Beardsley  v.  Stover,  (Supm.  Ct.  Spec.  T.)  7 
How.  Pr.  (N.  Y.)  294;  Donohue  v.  New  York, 
10  Hun  (N.  Y.)  37;  Harway  v.  New  York,  1 
Hun  (N.  Y.)  628  ;  Lignot  v.  Redding,  4  E.  D. 
Smith  (N.  Y.)  285  ;  Dinan  v.  Coneys,  143  N. 
Y.  544;  Blake  v.  Krom,  128  N.  Y.  64;  Phillips 
t'.  Taylor,  101  N.  Y.  639;  Parsons  v.  Sutton, 
66  N.  Y.  92 ;  Bathgate  v.  Haskin,  59  N.  Y. 
533  ;  Hunt  v.  Chapman,  51  N.  Y.  555  ;  Andrews 
v.  Artisans'  Bank,  26  N.  Y.  298 ;  Foley  v. 
Scharmann,  (  Supm.  Ct.  Spec.  T.)  29  Misc. 
1  X.  V.)  521  ;  McLellan  v.  Goodwin,  43  N.  Y. 
App.  Div.  148  ;  Cottle  v.  New  York,  etc.,  R.  Co., 
27  N.  Y.  App.  Div.  604 ;  Bien  v.  Freund,  26  N. 
Y.  App.  Div.  202 ;  Wickham  v.  Weil,  (C.  PI. 
Gen.  T.)  43  N.  Y.  St.  Rep.  155  ;  Lawlor  v. 
Magnolia  Metal  Co.,  33  N.  Y.  App.  Div.  356  ; 
Petrakion  v.  Arbelly,  (C.  PI.  Spec.  T.)  23  Civ. 
Pro.  (N.  Y.)  183;  Denny  v.  Horton,  (C.  PI. 
Gen.  T.)  3  Civ.  Pro.  (N.  Y.)  255;  Cole  v. 
Stearns,  (Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.) 
502,  affirmed  23  N.  Y.  App.  Div.  446,  162  N.  Y. 
637;  Hall  v.  Holland  House  Co.,  (C.  PI.  Gen. 
T.)  12  Misc.  (N.  Y.)  55;  Starr  Cash  Car  Co. 
v.  Reinhart,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.) 
116  :  Williams  v.  Wieting,  3  Thomp.  &  C.  (N. 
Y.)  439:  Ulster  Countv  Sav.  Inst.  v.  New  York 
Fourth  Nat.  Bank,  (Supm.  Ct.  Gen.  T.)  28  N. 
Y.  St.  Rep.  24.  And  see  Westervelt  v.  Ackley, 
62  N.  Y.  505. 

North  Carolina.  —  Lynn  v.  Stanly  Creek  Cot- 
ton Mills,  130  N.  Car.  621  ;  Brown  v.  Carter, 
111  N.  Car.  183:  McKinnon  v.  Morrison,  104 
N.  Car.  354 ;  Bitting  v.  Thaxton,  72  N.  Car. 
54i. 

North  Dakota.  —  Braithwaite  v.  Akin,  3  N. 
Dak.  365- 

South  Carolina. — -Virginia-Carolina  Chem- 
ical Co.  v.  Moore,  61  S.  Car.  166. 

Texas.  —  June  v.  Brubaker,  5  Tex.  Civ.  App. 
79;  Arlington  First  Nat.  Bank  v.  Lynch,  6  Tex. 
Civ.  App.  590. 

Washington.  —  Sheafe  v.  Hastie,  16  Wash. 
563:  Shelton  r.  Conant,  10  Wash.  193. 

Wisconsin.  —  Vilas  v.  Mason,  25  Wis.  310; 
Walker  v.  Wilson,  13  Wis.  522;  Atwater  v. 
Schenck.  9  Wis.  160. 

"  It  is  manifest,  however,  that  every  cause 
of  action  existing  in  favor  of  the  defendant 
against  the  plaintiff,  arising  upon  contract,  can- 
not be  the  subject  of  a  counterclaim.  It  must 
be  a  cause  of  action  upon  which  something  is 
due  the  defendant  which  can  be  applied  in 
diminution  of  plaintiff's  claim.  For  instance, 
a  cause  of  action  for  the  specific  performance  of 


a  contract  in  reference  to  real  estate  arises 
upon  contract,  and  yet  cannot  be  set  up  as  a 
counterclaim  unless  it  grew  out  of  or  be  con- 
nected with  the  cause  of  action  alleged  in  the 
complaint."    Waddell  v.  Darling,  51  N.  Y.  330. 

1.  Arkansas.  —  Bloch  Queensware  Co.  v. 
Metzger,  70  Ark.  232 ;  Hoover  v.  Binkley,  66 
Ark.  645. 

Indiana.  —  Blue  v.  Capital  Nat.  Bank,  145 
Ind.  518;  Williams  v.  Boyd,  75  Ind.  286;  Mc- 
Mahan  v.  Spinning,  51  Ind.  187;  Slayback  v. 
Jones,  9  Ind.  470. 

Indian  Territory.  —  Citizens'  Bank  v.  Carey, 
2  Indian  Ter.  84. 

Kentucky.  —  Shropshire  v.  Conrad,  2  Met. 
(Ky.)  145  ;  Arthurs  v.  Thompson,  97  Ky.  218. 
But  see  Fox  v.  Pedigo,  (Ky.  1897)  40  S.  W. 
Rep.  249. 

Ohio.  —  Evens  v.  Hall,  1  Handy  (Ohio)  434. 
See  also  Hathaway  v.  Gordon,  9  Ohio  Cir.  Ct. 
8,  2  Ohio  Dec.  108. 

Oklahoma.  —  Allison  v.  Shinner,  7  Okla.  272. 

Oregon.  —  Wait  v.  Wheeler,  etc.,  Mfg.  Co., 
23  Oregon  297.  But  see  Parlin  v.  Barnett,  35 
Oregon  568. 

Virginia.  —  American  Manganese  Co.  v.  Vir- 
ginia Manganese  Co.,  91  Va.  272. 

See  generally  supra,  this  title,  Set-off. 

In  California  a  matter  which  does  not  arise 
out  of  the  transaction  set  forth  in  the  com- 
plaint, and  which  is  not  connected  with  the 
subject  of  the  action,  does  not  constitute  a 
counterclaim.    James  v.  Center,  53  Cal.  31. 

2.  "  The  Test  by  which  to  determine  whether 
a  particular  demand  arises  on  contract,  within 
the  meaning  of  the  statute  of  counterclaims,  is 
this :  If  the  demand  could  have  been  re- 
dressed at  common  law  by  any  of  the  forms  of 
action  which  might  be  resorted  to  to  recover 
damages  for  breaches  of  contract,  then  it  is  the 
proper  subject  of  a  counterclaim,  under  the 
provision  of  the  statute  we  are  considering; 
otherwise  not."  St.  Louis  Public  Schools  v. 
Broadway  Sav.  Bank,  12  Mo.  App.  108.  To 
the  same  effect  see  Brady  v.  Brennan,  25  Minn. 
211.  And  see  Downs  7'.  Finnegan,  58  Minn. 
113,  49  Am.  St.  Rep.  488;  Atchison,  etc.,  R.  Co. 
v.  Phelps,  4  Kan.  App.  139. 

Illustrations  —  Action  to  Recover  Damages 
for  Fraudulent  Representations.  —  Pursley  v. 
Wikle,  118  Ind.  139,  distinguishing  Griffin  v. 
Moore,  52  Ind.  295,  and  Coon  v.  Vaughn.  64 
Ind.  89. 

Actions  to  Recover  Statutory  Penalties. — 
Barnet  v.  National  Bank,  98  U.  S.  555  ;  Morri- 
son v.  State  Bank.  3  Kan.  App.  201  ;  Fraker  -•. 
Cullum.  24  Kan.  679  ;  Culbertson  v.  Lennon,  4 
Minn.  31  ;  Farmers',  etc..  Nat.  Bank  v.  Lang,  22 
Hun  (N.  Y.)  372;  National  Bank  v.  Lewis,  81 
N.  Y.  1 5  :  Caponigri  v.  Altieri,  165  N.  Y.  255. 
affirming  29  N.  Y.  App.  Div.  304.  Compare 
Kelly  v.  Johnson,  129  Ala.  627;  Witte  v.  Wein- 
berg. 37  S.  Car.  579. 

Penalty  for  Usury  by  a  Bank.  —  Barnet  v. 
National  Bank,  08  U.  S.  555  :  Morrison  v.  State 
Bank,  3  Kan.  App.  201  :  Fraker  v.  Cullum,  24 
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Tort  Founded  on  Contract.  —  Whenever  the  facts  are  such  that  an  election  is 
given  to  the  plaintiff  to  sue  in  form  either  for  a  tort  or  on  contract,  and  if  he 
sues  on  contract  the  defendant  may  counterclaim  damages  for  the  breach  of 
a  contract,  the  same  counterclaim  may  also  be  interposed  when  the  suit  is  in 
form  for  the  tort.1  This  principle  finds  application  in  actions  against  carriers, 
innkeepers,  bailees,  and  other  persons  occupying  a  contract  or  fiduciary  rela- 
tion to  the  plaintiff.*  A  counterclaim  may  be  based  upon  a  breach  of 
contract,  although  such  breach  also  amounts  to  a  tort.3 


Kan.  679;  Caponigri  v.  Altieri,  165  N.  Y.  259 
(overruling  National  Bank  v.  Lewis,  75  N.  Y. 
516,  31  Am.  Rep.  484)  ;  Hade  v.  McVay,  31  Ohio 
St.  231. 

Suit  for  In  junction  to  Protect  Contract 
Rights.  —  Sugden  v:  Magnolia  Metal  Co.,  58  N. 
Y.  App.  Div.  236. 

Action  to  Foreclose  Mortgage  Given  to  Se- 
cure a  Note  or  Bond.  —  Lowry  v.  Hurd,  7  Minn. 
356  ;  Bathgate  -'.  Haskin,  59  N.  Y.  533  ;  Hunt  v. 
Chapman,  51  N.  Y.  555;  Agate  v.  King,  (Supm. 
Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  161;  Xenia 
Branch  Bank  v.  Lee,  2  Bosw.  (N.  Y.)  694,  7 
Abb.  Pr.  (N.  Y.)  372;  Mayo  v.  Davidge,  44  Hun 
(N.  Y.)  342;  Hall  v.  Hall,  (County  Ct.)  30 
How.  Pr.  (N.  Y.)  51  ;  Shelton  v.  Conant,  10 
Wash.  193;  Eaton  j\  Tallmadge,  22  Wis.  526; 
Akerly  v.  Vilas,  21  Wis.  88;  Walker  v.  Wilson, 
13  Wis.  522;  Hall  v.  Gale,  14  Wis.  55. 

Action  to  Set  Aside  Assignment  of  Claim  as 
Fraudulent.  —  D'Auxy  v.  Dupre,  47  N.  Y.  App. 
Div.  51. 

Claim  Founded  upon  Provisions  in  Deed  of 
Conveyance.  —  Brown  v.  Carter,  111  N.  Car. 
183. 

Damages  for  Trespass  upon  Lands.  —  Wig- 
more  v.  Buell,  116  Cal.  94,  58  Am.  St.  Rep. 
140. 

Replevin  under  Chattel  Mortgage.  —  Clement 
v.  Field,  147  U.  S.  467,  following  Gardner  v. 
Risher,  35  Kan.  93,  and  distinguishing  Kennett 
v.  Fickel,  41  Kan.  211. 

Distress  for  Rent.  —  Crate  v.  Kohlsaat,  44  111. 
App.  460. 

A  Promise  to  Pay  a  Stated  Sum  as  Damages 
for  Property  Destroyed  by  Trespassing  Animals 
is  matter  arising  on  contract.  Poly  v.  Williams, 
101  Cal.  648. 

A  promise  to  pay  based  upon  a  consideration 
growing  out  of  the  commission  of  a  tort  creates 
no  new  cause  of  action  in  favor  of  the  party 
against  whom  the  tort  was  committed,  and  a 
counterclaim  alleging  such  promise  cannot  be 
upheld  as  one  arising  upon  contract.  Vilas  v. 
Mason,  25  Wis.  310. 

An  Action  upon  a  Statutory  Undertaking 
given  on  appeal  or  in  attachment  or  the  like  is 
an  action  upon  contract.  Green  v.  Conrad,  114 
Mo.  651  ;  Delaney  v.  Miller,  78  Hun  (N.  Y.)  18  ; 
Bien  v.  Freund.  26  N.  Y.  App.  Div.  202  ;  Foley 
v,  Scharmann,  (Supm.  Ct.  Spec.  T.)  29  Misc.  (N. 
Y.)  521  :  Sterne  v.  Talbott,  89  Hun  (N.  Y.) 
372;  Atwater  v.  Spader,  (Supm.  Ct.  Gen.  T.) 
12  N.  Y.  St.  Rep.  506:  Cornell  v.  Donovan,  14 
Daly  (N.  Y.)  295  ;  Wickham  v.  Weil,  (C.  PI. 
Gen.  T.)  43  N.  Y.  St.  Rep.  15s;  Delaney  v. 
Miller,  78  Hun  (N.  Y.)  18,  on  second  appeal,  84 
Hun  (N.  Y.)  244.  Contra,  Furber  v.  Mc- 
Carthy. 54  Hun  (N.  Y.)  435- 

Damages  for  Breach  of  a  Ne  Exeat  Bond 
arise  upon  contract.  Midland  Co.  v.  Broat,  50 
Minn.  562. 


1.  Election  to  Sue  in  Contract  or  Tort. —  Fol- 

som  v.  Carli,  6  Minn.  420,  80  Am.  Dec.  456 ; 
St.  Louis  Public  Schools  v.  Broadway  Sav. 
Bank,  84  Mo.  56  ;  Emery  v.  St.  Louis,  etc.,  R. 
Co.,  77  Mo.  339 ;  Ritchie  v.  Hayward,  71  Mo. 
560  ;  Empire  Transp.  Co.  v.  Boggiano,  52  Mo. 
296;  Kamerick  v.  Castleman,  23  Mo.  App.  481  ; 
Harris  v.  Curet,  (N.  Y.  Super.  Ct.  Gen.  T.)  9 
Abb.  Pr.  N.  S.  (N.  Y.)  199;  Gopen  v.  Craw- 
ford, (Supm.  Ct.  Spec.  T.)  53  How.  Pr.  (N.  Y.) 
278  ;  Thompson  v.  Kessel,  30  N.  Y.  383  ;  Austin 
v.  Rawdon,  44  N.  Y.  63  ;  Xenia  Branch  Bank  v. 
Lee,  (N.  Y.  Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N. 
Y.)  390. 

But  see  Reichmann  v.  Nelson,  (N.  Y.  Super. 
Ct.  Gen.  T.)  13  Misc.  (N.  Y.)  502,  wherein  an 
action  in  form  ex  delicto  was  brought  against 
an  agent  acting  under  power  of  attorney  for 
failure  to  pay  over  money  collected,  and  it  Was 
held  that  claims  on  distinct  contracts  could  not 
be  counterclaimed. 

2.  Torts  in  Contract  or  Fiduciary  Relations.  — 
Lubert  v.  Chauviteau,  3  Cal.  458,  58  Am.  Dec. 
415;  Brady  v.  Brennan,  25  Minn.  210;  Empire 
Transp.  Co.  v.  Boggiano,  52  Mo.  296  ;  Coit  v. 
Stewart,  50  N.  Y.  17,  (Supm.  Ct.  Gen.  T.)  12 
Abb.  Pr.  N.  S.  (N.  Y.)  216  ;  Harris  v.  Curet,  (N. 
Y.  Super.  Ct.  Gen.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.) 
199;  Bell  v.  Lesbini,  (N.  Y.  City  Ct.)  66  How. 
Pr.  (N.  Y.)  385  ;  Pecke  v.  Hydraulic  Constr.  Co., 
23  N.  Y.  App.  Div.  393  ;  Vilmar  v.  Schall,  61 
N.  Y.  564  ;  Andrews  v.  Artisans'  Bank,  26  N. 
Y.  298.  And  see  Seaman  v.  Reeve,  15  Barb.  (N. 
Y.)  454 ;  St.  Louis  Public  Schools  v.  Broadway 
Sav.  Bank,  84  Mo.  56 ;  Hathaway  ?'.  Gordon,  2 
Ohio  Dec.  108. 

An  Action  for  the  Conversion  of  Bonds  Pledged 
to  the  defendant  to  secure  a  debt  is  not  an  action 
arising  upon  contract.  Smith  v.  Hall,  67  N.  Y. 
48,  distinguishing  Austin  v.  Rawdon,  44  N.  Y. 
63. 

An  Action  Against  a  Bailee  to  Recover  for  Loss 

of  Goods  is  not  an  action  of  tort,  but  is  a  cause 
of  action  arising  out  of  the  contract  of  bailment 
and  to  recover  damages  for  the  breach  of  that 
contract.  Harris  v.  Curet,  (N.  Y.  Super.  Ct. 
Gen.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  199. 

An  Action  Against  the  Treasurer  of  a  Society  to 
Recover  Money  collected  by  him  and  not  ac- 
counted for  may  be  treated  as  arising  either  ex 
contractu  or  ex  delicto.  Conyngham  v.  Shiel, 
( Supm.  Ct.  App.  T.)  20  Misc.  (N.  Y.)  590. 

3.  Breach  of  Contract  Amounting  to  Tort. — 
Brady  v.  Brennan,  25  Minn.  210;  Folsom  v. 
Carli,  6  Minn.  420,  80  Am.  Dec.  456 ;  Gordon  v. 
Bruner,  49  Mo.  570;  Schwinger  v.  Raymond,  83 
N.  Y.  192,  38  Am.  Rep.  415  ;  Pecke  v.  Hydraulic 
Constr.  Co.,  23  N.  Y.  App.  Div.  393  ;  Thompson 
v.  Kessel,  30  N.  Y.  383  ;  Le  Clare  v.  Thibault, 
41  Oregon  601  ;  Bryce  v.  Parker,  11  S.  Car.  337; 
Haygood  v.  Boney,  43  S.  Car.  63.  See  Carson 
v.  Buckstaff,  57  Neb.  262. 
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Implied  Contracts.  —  A  cause  of  action  upon  an  implied  contract  may  be 
counterclaimed. 1  Actions  upon  judgments  are  actions  arising  upon  contracts 
within  the  meaning  of  the  statute,  irrespective  of  whether  the  judgment  was 
rendered  for  a  tort  or  upon  contract.2 

Waiver  of  Tort.  —  Where  a  tort  is  waived  and  suit  brought  in  assumpsit,  the 
cause  of  action  is  one  which  may  be  counterclaimed  in  a  contract  action,  or 
which  may  be  met  by  a  counterclaim  based  upon  contract,3  though  some  cases 
take  a  contrary  view  and  hold  that  a  suit  in  assumpsit  founded  upon  the 
waiver  of  a  tort  is  not  an  action  arising  upon  contract  within  the  meaning  of 
the  statute.4 


"  If  it  be  claimed  that  the  facts  alleged  are, 
also,  sufficient  to  support  a  cause  of  action  on 
contract,  the  answer  is  that  the  defendant  has 
framed  his  plea  on  the  theory  of  a  tort,  and  he 
should  be  held  to  the  particular  form  in  which 
he  has  moulded  his  claim  and  characterized  it." 
De  Forest  v.  Andrews,  (Supm.  Ct.  Spec.  T.) 
27  Misc.  (N.  Y.)  145,  citing  Davis  v.  Aikin,  85 
Hun  (N.  Y.)  554- 

In  Oregon  a  tort  cannot  be  pleaded  as  a 
counterclaim  in  an  action  on  a  contract,  unless 
it  constitutes  a  breach  of  the  contract.  Zigler 
v.  McClellan,  15  Oregon  499.  See  also  Rhine- 
lander  v.  Martin,  (N.  Y.  City  Ct.  Spec.  T.)  23 
Abb.  N.  Cas.  (N.  Y.)  267. 

Failure  to  Present  Draft.  —  An  answer  alleging 
the  failure  of  the  plaintiff  to  present  to  the 
drawer  a  draft  delivered  by  the  defendant  to  the 
plaintiff  for  collection  states  a  cause  of  action 
arising  on  contract  within  the  statute  of  coun- 
terclaims.   Dyas  v.  Hanson,  14  Mo.  App.  363. 

Damages  for  Malpractice.  —  In  an  action  to 
recover  for  professional  services,  damages  for 
malpractice  may  be  counterclaimed.  Jones  v. 
Burtis,  88  Wis.  478. 

1.  Implied  Contracts.  —  Brady  v.  Brennan,  25 
Minn.  210;  Wood  v.  New  York.  73  N.  Y.  556; 
Andrews  v.  Artisans'  Bank,  26  N.  Y.  298  ;  Starr 
Cash  Car  Co.  v.  Reinhart,  (C.  PI.  Gen.  T.)  2 
Misc.  (N.  Y.)  116;  Harway  v.  New  York,  1 
Hun  (N.  Y.)  628.  And  see  Tolman  v.  Johnson, 
43  Iowa  127;  Carptenter  v.  Butler,  13  N.  Y. 
Wkly.  Dig.  112;  Coleman  v.  People,  58  N.  Y. 
555  ;  Arapahoe  County  v.  Denver,  (Colo.  1902) 
69  Pac.  Rep.  586. 

Whenever  Assumpsit  Will  Lie  for  money  had 
and  received,  the  demand  therefor  may  be  set 
off  in  an  action  of  assumpsit  brought  by  the 
party  against  whom  it  exists.  Harway  v.  New 
York,  1  Hun  (N.  Y.)  628;  Clay  v.  Carroll,  67 
Cal.  19;  Bidwell  v.  Madison,  10  Minn.  13. 

Stockholder's  Statutory  Liability.  —  Chambers 
v.  Lewis,  (C.  PI.  Gen.  T.)  11  Abb.  Pr.  (N.  Y.) 
210. 

Recovery  of  Money  Lost  in  Gaming.  —  Mc- 

Dougall  v.  Walling,  48  Barb.  (N.  Y.)  364,  af- 
firmed 51  N.  Y.  666. 

A  Warranty,  whether  express  or  implied,  is 
matter  not  of  tort,  but  of  contract.  Berdell  v. 
Johnson,  18  Barb.  (N.  Y.)  559. 

The  Personal  Liability  of  a  Trustee  of  a  Manu- 
facturing Corporation  for  the  debts  thereof,  oc- 
casioned by  his  failure  to  file  the  annual  report 
required  by  law,  is  not  based  upon  a  contract, 
within  the  restriction  of  the  New  York  Code 
Civ.  Pro.,  §  501,  as  to  counterclaims.  Clapp  v. 
Wright,  21  Hun  (N.  Y.)  240. 

2.  Actions  upon  Judgments.  —  Rose  v.  North- 
west F.  &  M.  Ins.  Co.,  71  Fed.  Rep.  649;  Mc- 


Adow  v.  Ross,  53  Mo.  199;  Green  v.  Conrad, 
114  Mo.  651;  Stilwell  v.  Carpenter,  (Ct.  App.) 
2  Abb.  N.  Cas.  (N.  Y.)  238 ;  Clark  v.  Story,  29 
Barb.  (N.  Y.)  295  ;  Wells  v.  Henshaw,  3  Bosw. 
(N.  Y.)  625;  Parsons  v.  Nash,  (Supm.  Ct. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  454;  Taylor  v. 
Root,  4  Keyes  (N.  Y.)  335  ;  Cottle  v.  New  York, 
etc.,  R.  Co.,  27  N.  Y.  App.  Div.  604;  Adams 
v.  Stillman,  (N.  Y.  City  Ct.  Gen.  T.)  4  Misc. 
(N.  Y.)  259.  And  see  Cornell  v.  Donovan,  (N. 
Y.  City  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep.  261  ;  Lush 
v.  Adams,  (N.  Y.  City  Ct.  Gen.  T.)  10  Civ.  Pro. 
(N.  Y.)  60;  Badlam  v.  Springsteen,  41  Hun 
(N.  Y.)  160. 

3.  Waiver  of  Tort  and  Claim  in  Assumpsit  — 
Arkansas.  —  Harris  v.  Simpson,  50  Ark.  422. 

Georgia.  —  McAllister  v.  Millhiser,  96  Ga. 
474;  Sanderlin  v.  Willis,  94  Ga.  171. 

Minnesota.  —  Downs  v.  Finnegan,  58  Minn. 
112,  49  Am.  St.  Rep.  488;  Brady  v.  Brennan,  25 
Minn.  210.  But  see  Folsom  v.  Carli,  6  Minn. 
420,  80  Am.  Dec.  456. 

Missouri.  —  Gordon  v.  Bruner,  49  Mo.  570; 
McCuin  v.  Frazier,  38  Mo.  App.  63  ;  Kamerick 
v.  Castleman,  23  Mo.  App.  481  ;  St.  Louis  Public 
Schools  v.  Broadway  Sav.  Bank,  12  Mo.  App. 
108.  But  see  Emery  v.  St.  Louis,  etc.,  R.  Co., 
77  Mo.  339  ;  Sandeen  v.  Kansas  City,  etc.,  R. 
Co.,  79  Mo.  278. 

New  York.  —  Berrian  v.  New  York,  (N.  Y. 
Super.  Ct.  Spec.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.) 
207;  Seaman  v.  Reeve,  15  Barb.  (N.  Y.)  454; 
City  Nat.  Bank  v.  National  Park  Bank,  32  Hun 
(N.  Y.)  107;  Harway  v.  New  York,  1  Hun  (N. 
Y.)  628  ;  Rothschild  v.  Mack,  1 15  N.  Y.  1  ;  Wood 
v.  New  York,  73  N.  Y.  556 ;  International  Bank 
v.  Monteath,  39  N.  Y.  297  ;  Andrews  v.  Ar- 
tisans' Bank,  26  N.  Y.  298 ;  Conyngham  v. 
Shiel,  (Supm.  Ct.  App.  T.)  20  Misc.  (N.  Y.) 
590;  Starr  Cash  Car  Co.  v.  Reinhart,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  116;  Stuart  v.  At- 
lantic Dredging  Co.,  1  N.  Y.  L.  Bui.  18.  But 
see  Smith  v.  Hall,  67  N.  Y.  51.  See  contra 
cases  in  following  note. 

North  Dakota.  —  Braithwaite  v.  Akin,  3  N. 
Dak.  365. 

Wisconsin.  —  Norden  v.  Jones,  33  Wis.  600, 
14  Am.  Rep.  782;  Vilas  v.  Mason.  25  Wis.  310; 
Ainsworth  v.  Bowen,  9  Wis.  348. 

The  Liability  of  an  Executor  de  Son  Tort  to  per- 
sons interested  in  the  estate,  to  the  extent  of 
the  value  of  the  property  appropriated  by  him, 
may  be  interposed  as  a  counterclaim  by  a  de- 
fendant sued  on  a  contract  indebtedness  to  the 
estate  with  which  the  plaintiff  wrongfully  in- 
terfered. McKenzie  v.  Pendleton.  1  Rush  (Ky.) 
164. 

4.  Atchison,  etc.,  R.  Co.  v.  Phelps.  4  Kan. 
App.  139;  Folsom  v.  Carli.  6  Minn.  420,  80 
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(3)  Claims  Arising  Out  of  Contract  Sued  Upon.  —  In  those  states  where 
the  statute  authorizes  counterclaims  arising  out  of  the  contract  which  is  the 
foundation  of  the  plaintiff's  claim,  but  not  counterclaims  arising  out  of  dis- 
tinct contracts,  it  is  sometimes  difficult  to  determine  whether  or  not  the 
counterclaim  arises  out  of  the  contract  sued  upon.  Obviously,  no  general 
rule  can  be  stated.    Each  case  rests  upon  its  own  special  facts.1 

(4)  Applications  and  Illustrations  of  Rules.  —  The  general  rules  as  to  what 
may  be  counterclaimed  present  no  difficulty,  being  plainly  declared  by  statute. 
The  difficulty  lies  in  the  application  of  those  rules  to  particular  cases.  For 
convenience  of  reference  the  decisions  have  been  grouped  in  the  follow- 
ing classes  of  cases,  viz.  :  claims  arising  out  of  contracts  of  sale  of  real  or 
personal  property,*  claims  in  actions  for  work  and  labor  or  services  ren- 


Am.  Dec.  456  ;  Emery  v.  St.  Louis,  etc.,  R.  Co., 
77  Mo.  339;  New  York  v.  Parker  Vein  Steam- 
ship Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Abb. 
Pr.  (N.  Y.)  300;  Chambers  v.  Lewis,  (C.  PI. 
Gen.  T.)  11  Abb  Pr.  (N.  Y.)  210;  McKensie  v. 
Farrell,  4  Bosw.  (N.  Y.)  192;  Heidelbach  v. 
Kilpatrick,  (Supm.  Ct.  Spec.  T.)  3  Civ.  Pro. 
(N.  Y.)  209;  Western  Union  Tel.  Co.  v.  Milli- 
ken,  14  Daly  (N.  Y.)  170;  Kurtz  v.  McGuire, 
5  Duer  (N.  Y.)  660;  Piser  v.  Stearns,  1  Hilt. 
(N.  Y.)  86;  Bell  v.  Lesbini,  (N.  Y.  City  Ct.) 
66  How.  Pr.  (N.  Y.)  385;  Van  Dyck  v.  Mc- 
Quade,  (N.  Y.  Super.  Ct.)  57  How.  Pr.  (N.  Y.) 
62;  Donohue  v.  Henry,  4  E.  D.  Smith  (N.  Y.) 
162;  Smith  v.  Hall,  67  N.  Y.  48;  Barker  v. 
Piatt,  (Supm.  Ct.  Spec.  T.)  15  Civ.  Pro.  (N. 
Y.)  52  ;  Scheunert  v.  Kaehler,  23  Wis.  523.  See 
also  Shelly  v.  Vanarsdoll,  23  Ind.  545.  Com- 
pare Eversole  v.  Moore,  3  Bush  (Ky.)  49. 

Where  the  gravamen  of  the  action  is  fraud, 
a  counterclaim  founded  upon  contract  cannot 
be  allowed.  People  v.  Dennison,  84  N.  Y. 
272. 

1.  Claims  Arising  Out  of  Same  Contract  —  Illus- 
trations. —  In  trover  to  recover  the  value  of  in- 
dorsed notes  or  bills  of  exchange  in  the  pos- 
session of  the  defendant,  who  claims  title 
thereto  through  the  plaintiff's  indorsement,  the 
defendant  by  way  of  counterclaim  may  seek  a 
judgment  against  the  plaintiff  as  indorser,  since 
such  a  claim  arises  out  of  the  contract  which 
forms  the  foundation  of  the  plaintiff's  action. 
Xenia  Branch  Bank  v.  Lee,  (N.  Y.  Super.  Ct. 
Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  372. 

In  an  action  against  a  bailee  for  hire  for 
injuries  to  the  goods  bailed,  the  defendant  may 
plead  by  way  of  counterclaim  an  indebtedness 
of  the  plaintiff  to  the  defendant  under  the  con- 
tract for  the  keeping  of  the  goods  bailed. 
Griffin  v.  Moore,  52  Ind.  295. 

In  an  action  for  the  price  of  land,  breach  by 
the  vendor  of  a  separate  contract  in  regard  to 
the  assumption  of  a  mortgage  debt  upon  the 
land  is  not  a  valid  counterclaim.  Hoover  v. 
Binkley,  66  Ark.  645,  51  S.  W.  Rep.  73. 

A  claim  based  upon  breach  of  a  contract 
which  was  superseded  by  the  contract  which 
is  the  foundation  of  the  suit  does  not  arise  out 
of  the  contract  sued  upon.  Sugden  v.  Mag- 
nolia Metal  Co.,  58  N.  Y.  App.  Div.  236. 

For  other  illustrations,  see  Bloch  Queensware 
Co.  Metzger.  70  Ark.  232  ;  McLane  v.  Kelly, 
72  Minn.  395  ;  Pioneer  Press  Co.  v.  Hutchin- 
son. 63  Minn.  481  ;  Braithwaite  v.  Akin,  3  N. 
Dak.  365 ;  McGregor  v.  Auld.  83  Wis.  539 ; 
Scott  v.  Menasha,  84  Wis.  73  ;  Collins  v.  Morri- 


son, 91  Wis.  324;  Aultman  Co.  v.  McDonough, 
no  Wis.  263. 

2.  Contracts  of  Sale.  —  In  an  Action  for  the 
Price  or  upon  notes  given  for  the  price,  the 
defendant  may  counterclaim  damages  for  breach 
of  warranty  or  false  representations  in  respect 
to  the  subject  of  sale. 

Arkansas.  ■ —  Goodwin  v.  Robinson,  30  Ark. 
535- 

California.  —  Walker  v.  Sedgwick,  8  Cal.  398. 

Georgia.  —  Aultman  v.  Mason,  83  Ga.  212. 

Indiana.  —  Brower  v.  Nellis,  6  Ind.  App.  323. 
'  Kentucky.  —  Cook  v.  Gray,  2  Bush  (Ky.)  121. 
But  see  Shropshire  v.  Conrad,  2  Met.  (Ky.)  143. 

Minnesota.  —  Aultman  v.  Torrey,  55  Minn. 
492 ;  Minneapolis  Harvester  Works  v.  Bon- 
nallie,  29  Minn.  373. 

Missouri.  —  Nelson  v.  Johnson,  25  Mo.  430  ; 
House  v.  Marshall,  18  Mo.  368.  See  also  Gor- 
don v.  Bruner,  49  Mo.  570  ;  McAdow  v.  Ross, 
53  Mo.  199. 

New  York.  —  Allen  v.  Haskins,  5  Duer  (N. 
Y.)  332;  Grantier  v.  Austin,  66  Hun  (N.  Y.) 
157;  Reab  v.  McAlister,  8  Wend.  (N.  Y.)  120; 
Nash  v.  Weidenfeld,  41  N.  Y.  App.  Div.  511; 
Dounce  v.  Dow,  57  N.  Y.  16;  Cassidy  v.  Le 
Fevre,  45  N.  Y.  562  ;  Gillespie  v.  Torrance,  25 
N.  Y.  306,  82  Am.  Dec.  355. 

North  Carolina.  —  Hobbs  v.  Bland,  124  N. 
Car.  284. 

North  Dakota.  —  Heebner  v.  Shepard,  5  N. 

Dak.  56. 

Ohio.  —  Timmons  v.  Dunn,  4  Ohio  St.  684. 
Oregon.  —  Loewenberg     v.     Rosenthal,  18 
Oregon  178. 

South  Dakota.  —  Laney  v.  Ingalls,  5  S.  Dak. 

183. 

Wisconsin.  —  Aultman  Co.  v.  McDonough, 
no  Wis.  263;  Merrill  v.  Nightingale,  39  Wis. 
247;  Eaton  v.  Tallmadge,  22  Wis.  526;  Akerly 
v.  Vilas,  21  Wis.  88;  Butler  v.  Titus,  13  Wis. 
429. 

In  an  action  for  the  price  of  goods  sold  and 
delivered,  the  defendant  may  set  up  a  counter- 
claim for  the  value  of  other  goods  which  had 
been  returned,  although  paid  for  and  taken  back 
by  the  plaintiffs,  and  which  had  nothing  what- 
ever to  do  with  the  goods  for  which  the  plain- 
tiffs sued.  Boston  Mills  v.  Full.  (N.  Y.  Super. 
Ct.  Gen.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  310:  or 
for  nondelivery  of  other  goods  sold  by  the 
plaintiff  to  defendant.  Parsons  v.  Sutton,  66  N. 
Y.  92;  see  also  Parlin  v.  Barnett,  35  Oregon 
568:  or  for  failure  to  present  a  draft  delivered 
bv  the  defendant  to  the  plaintiff  for  collection, 
since  the  latter  is  a  cause  of  action  arising  on 
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What  May  Be  Claimed. 


dered,1  claims  arising  in  actions  between  landlord  and  tenant,*  claims  against 
carriers  in  actions  for  freight,3  claims  in  respect  to  pledged  property,*  actions 
for  liquidated  damages,5  actions  on  promissory  notes,6  actions  on  contracts  of 
bailment,7  claims  for  equitable  relief,8  foreclosure  of  mortgages,9  specific 


contract,  Dyas  v.  Hanson,  14  Mo.  App.  366;  or 
for  failure  of  consideration,  Miller  v.  Gaither, 
3  Bush  (Ky.)  152;  or  for  nondelivery  of  the 
goods  for  the  price  of  which  the  action  is 
brought,  Hurst  v.  Combs,  (Ky.  1895)  30  S.  W. 
Rep.  416;  Bidwell  v.  Shaw,  (N.  Y.  City  Ct. 
Gen.  T.)  9  Misc.  (N.  Y.)  214. 

In  an  Action  to  Foreclose  a  Purchase-money 
Mortgage,  the  defendant  may  counterclaim  dam- 
ages for  breach  of  covenant  contained  in  the 
deed  of  conveyance.  Eaton  v.  Tallmadge,  22 
Wis.  526 ;  Potwin  v.  Blasher,  9  Wash.  460. 
See  also  Schmisseur  v.  Penn,  47  111.  App.  278  ; 
Stephens  v.  Weldon,  151  Pa.  St.  520. 

In  Replevin  by  the  Vendor  under  a  Mortgage 
to  secure  the  price,  the  defendant  cannot  inter- 
pose a  counterclaim  for  damages  for  breach  of 
warranty  of  the  machine.  Singer  Mfg.  Co.  v. 
Smith,  40  S.  Car.  529,  42  Am.  St.  Rep.  897, 
following  Talbott  v.  Padgett.  30  S.  Car.  167. 
Contra,  Clement  v.  Field,  147  U.  S.  467,  foi 
lowmg  Gardner  v.  Risher,  35  Kan.  93,  and  dis- 
tinguishing Kennett  v.  Fickel,  41  Kan.  211.  See 
also  Aultman  Co.  v.  McDonough,  110  Wis.  263. 

In  an  Action  for  Nondelivery  of  Goods  Sold, 
the  defendant  may  counterclaim  for  other  goods 
sold  and  delivered.  Davis  v.  Hurgren,  125 
Cal.  48.  See  also  Leavenworth  v.  Packer,  52 
Barb.  (N.  Y.)  132. 

Breach  of  Contract  to  Purchase  Land. —  See 
Hening  v.  Punnett,  4  Daly  (N.  Y.)  543. 

1  Services  Rendered.  —  Blaney  v.  Postal,  10 
Ind.  App.  131  ;  Moore  V.  Caruthers,  17  B.  Mon. 
(Ky.)  669;  Heman  v.  Compton  Hill  Imp.  Co., 
58  Mo.  App.  480;  Bulkley  v.  Healy,  58  Hun  (N. 
Y.)  608,  12  N.  Y.  Supp.  54;  Wilder  v.  Boynton, 
63  Barb.  (N.  Y.)  547  ;  Williams  v.  Wieting,  3 
Thomp.  &  C.  (N.  Y.)  439;  Butler  v.  Titus,  13 
Wis.  429.  See  also  Moellering  v.  Kayser,  110 
Ind.  533. 

To  an  action  for  work  and  labor  and  ma- 
terials, an  answer  claiming  damages  for  failure 
to  abide  by  an  award  of  arbitrators,  to  whom 
the  matter  of  difference  had  been  submitted,  is 
not  good  as  a  counterclaim  under  the  Indiana 
statute,  because  arising  out  of  a  different  con- 
tract.   McMahan  v.  Spinning,  51  Ind.  187. 

2.  Claims  Between  Landlord  and  Tenant  — 
In  an  Action  for  Rent,  the  tenant  may  counter- 
claim damages  for  breach  of  covenant  to  repair, 
Flanagan  v.  Reitmier,  26  Ind.  App.  243  ;  Thom- 
son-Houston Electric  Co.  v.  Durant  Land  Imp. 
Co.,  144  N.  Y.  44;  Pryor  v.  Foster,  130  N.  Y. 
178;  Cook  v.  Soule,  56  N.  Y.  420;  Myers  v. 
Burns,  35  N.  Y.  269,  affirming  33  Barb.  (N.  Y.) 
401  ;  Pearson  v.  Germond,  83  Hun  (N.  Y.)  88; 
or  for  failure  to  make  improvements  as  agreed, 
Long  v.  Gieriet.  57  Minn.  278:  see  also  Orton 
v.  Noonan,  30  Wis.  611  ;  or  for  failure  on  the 
part  of  the  plaintiff  to  keep  up  fences  in  ac- 
cordance with  the  contract,  Hay  v.  Short.  40 
Mo.  139;  or  for  breach  of  the  covenant  for 
quiet  enjoyment,  Xenia  Branch  Bank  v.  Lee, 
(N.  Y.  Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.) 
372;  Ludlow  v.  McCarthy.  5  N.  Y.  App.  Div. 
517.    But  acts  of  mere  trespass  or  negligence 


by  the  landlord  cannot  be  counterclaimed. 
Edgerton  v.  Page,  20  N.  Y.  281,  affirming  1 
Hilt.  (N.  Y.)  320;  Drake  v.  Cockroft,  4  E.  D. 
Smith  (N.  Y.)  34  ;  McKenzie  v.  Hatton,  70 
Hun  (N.  Y.)  142;  Levy  v.  Bend,  1  E.  D.Smith 
(N.  Y.)  169:  Burrell  v.  Do  Sim,  (C.  PI.  Gen. 
T.)  10  Misc.  (N.  Y.)  745.  Damages  for  ma- 
licious prosecution  of  suits  for  forcible  detainer 
cannot  be  offset  in  an  action  for  rent.  Dietrich 
v.  Ely,  63  Fed.  Rep.  413,  24  U.  S.  App.  21. 

In  an  Action  for  a  Breach  of  a  Covenant  to 
Repair,  the  landlord  may  counterclaim  the  rent 
reserved  by  the  lease.  Thomson-Houston  Elec- 
tric Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  44. 

In  an  Action  of  Tort  by  a  Tenant  Against  His 
Landlord  for  Trespass,  such  trespass  amounts 
to  a  breach  of  a  covenant  for  quiet  enjoyment, 
and  therefore  the  landlord  is  entitled  to  counter- 
claim damages  for  breach  of  the  contract  of 
rent.    Kamerick  v.  Castleman,  23  Mo.  App.  481. 

3.  In  an  Action  by  a  Carrier  for  Freight,  the 
defendant  may  counterclaim  damages  for  negli- 
gence and  delay  in  transportation.  Empire 
Transp.  Co.  v.  Boggiano.  52  Mo.  294;  Schwinger 
v.  Raymond,  83  N.  Y.  192,  38  Am.  Rep.  415. 

4.  Pledges.  —  Carson  v.  Buckstaff,  57  Neb. 
262.  See  also  McAllister  v.  Millhiser,  96  Ga. 
474- 

5.  Baker  v.  Connell,  1  Daly  (N.  Y.)  469. 

6.  In  an  Action  on  Promissory  Notes  the  fol- 
lowing causes  of  action  may  be  counterclaimed, 
viz.:  judgments,  Parsons  v.  Nash,  (Supm.  Ct. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  454;  breach  of 
ne  exeat  bond,  Midland  Co.  v.  Broat,  50  Minn. 
562 ;  breach  of  a  contract  to  deliver  horses, 
Arlington  First  Nat.  Bank  v.  Lynch,  6  Tex.  Civ. 
App.  590 ;  commissions  due  an  agent  under  a 
contract,  June  v.  Brubaker,  5  Tex.  uiv.  App.  79. 

A  bank  which  has  discounted  a  customer's 
note  may,  upon  his  failure  to  pay  it,  set  it  off 
against  the  customer's  deposit.  Robinson  v. 
Howes,  20  N.  Y.  84. 

In  Indiana,  breach  of  a  wholly  distinct  con- 
tract cannot  be  counterclaimed.  Blue  v.  Capital 
Nat.  Bank,  145  Ind.  518. 

7.  Bailment  —  Innkeeper's  Liability.  —  Harris 
v.  Curet,  (N.  Y.  Super.  Ct.  Gen.  T.)  9  Abb.  Pr. 
N.  S.  (N.  Y.)  199. 

8.  Counterclaim  for  Equitable  Relief.  —  Pom- 
eroy  on  Rem.  (2d  ed.)  778,  §  742;  Stoddard  v. 
Treadwell,  26  Cal.  294 ;  Judah  v.  Vincennes 
University,  16  Ind.  56;  Hicksville,  etc..  R.  Co. 
v.  Long  Island  R.  Co.,  48  Barb.  (N.  Y.)  355  ; 
Currie  v.  Cowles,  6  Bosw.  (N.  Y.)  453;  Xenia 
Branch  Bank  v.  Lee,  2  Bosw.  (N.  Y.)  694; 
Gleason  v.  Moen,  2  Duer  (N.  Y.)  639:  Moser 
v.  Cochrane,  13  Daly  (N.  Y.)  159. 

9.  Foreclosure  of  Mortgages. — The  owner  of 
the  equity  of  redemption  who  has  not  assumed 
the  payment  of  the  mortgage  debt  cannot  inter- 
pose a  counterclaim  under  the  second  subdi- 
vision of  the  code  in  an  action  to  foreclose  the 
mortgage.  Agate  v.  King.  (Supm.  Ct.  Gen.  T.) 
17  Abb.  Pr.  (N.  Y.I  159,  distinguishing  National 
F.  Ins.  Co.      McKay,  21  N.  Y.  191. 

Action  by  Mortgagee  to  Foreclose.  \  mort- 
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performance,1  actions  to  vacate  contracts,*  and  claims  arising  out  of  miscel- 
laneous special  contracts.3 

Partnership  Claims.  — ■  A  cause  of  action  for  a  partnership  accounting  and  a 
recovery  of  the  amount  found  due  has  been  held  to  be  a  cause  of  action  aris- 
ing upon  contract  within  the  meaning  of  the  statute  of  counterclaims,4  but  in 
some  states  an  unsettled  partnership  account  cannot  be  counterclaimed  in  an 
action  upon  contract.5 

c  Claims  Arising  Out  of  Same  Transaction  —  (i)  General  Rules.  — 
A  cause  of  action  in  favor  of  the  defendant  and  against  the  plaintiff  arising 
out  of  the  same  transaction  as  that  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim  may  be  pleaded  as  a  counterclaim.6  Demands 


gagor  may  counterclaim  for  purchase  money 
due  him  from  the  mortgagee  on  bargain  and 
sale  of  realty.  Miller  v.  Hunt,  (Idaho  1899) 
57  Pac.  Rep.  315. 

In  an  action  to  foreclose  a  mortgage  given  to 
secure  payments  to  become  due  under  a  con- 
tract, the  defendant  may  set  up  as  a  counter- 
claim damages  for  breach  of  such  contract  by 
the  plaintiff.    Voechting  v.  Grau,  55  Wis.  312. 

Debt  Secured  by  Mortgage  —  California  Statute. 
—  McKean  v.  German- American  Sav.  Bank,  118 
Cal.  334. 

1.  Specific  Performance. —  Waddell  v.  Darling, 
51  N.  Y.  327.  And  see  Moser  v.  Cochrane,  107 
N.  Y.  35  ;  Boyd  v.  Schlesinger,  59  N.  Y.  301  ; 
Wetmore  v.  Bruce,  118  N.  Y.  319. 

2.  In  an  Action  to  Vacate  a  Contract,  the  de- 
fendant may  ask  for  specific  performance  in  a 
counterclaim.  Boyd  v.  Schlesinger,  59  N.  Y. 
301. 

3.  Miscellaneous  Cases. —  Murphy  v.  Hubble,  2 
Duv.  (Ky.)  247  ;  Minneapolis  Harvester  Works 
v.  Bonnallie,  29  Minn.  373  ;  Curtis  v.  Barnes, 
30  Barb.  (N.  Y.)  225  ;  Gallup  v.  Albany  R.  Co., 
7  Lans.  (N.  Y.)  471  ;  Lawlor  v.  Magnolia  Metal 
Co.,  33  N.  Y.  App.  Div.  356;  Cole  v.  Stearns. 
(Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  502; 
Hathaway  v.  Gordon,  6  Ohio  Cir.  Dec.  39,  2 
Ohio  Dec.  108,  9  Ohio  Cir.  Ct.  8;  National 
Guarantee  L.  &  T.  Co.  v.  Thomas,  (Tex.  Civ. 
App.  1902)  67  S.  W.  Rep.  455  ;  Gibson  v.  Trow, 
105  Wis.  288. 

In  an  Action  to  Recover  on  a  Quantum  Meruit 
for  part  performance  of  a  special  contract,  the 
defendant  may  set  up  a  counterclaim  to  recover 
his  damages  by  reason  of  breach  of  the  contract 
on  the  plaintiff's  part.  Bishop  v.  Price,  24  Wis. 
480.  - 

4.  Partnership  —  Hendry  v.  Hendry,  32  Ind. 
349;  Irish  v.  Snelson,  16  Ind.  365;  Gage  v. 
Angell,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
Y.)  335;  Clift  v.  Northrup,  6  Lans.  (N.  Y.) 
330;  Waddell  v.  Darling,  51  N.  Y.  327; 
Petrakion  v.  Arbelly.  (C.  PI.  Spec.  T.)  23  Civ. 
Pro.  (N.  Y.)  183;  Campbell  v.  Hughes,  73 
Hun  (N.  Y.)  14;  Cummings  v.  Morris,  25  N. 
Y.  630  ;  Lipscomb  v.  Lipscomb,  32  S.  Car.  243  ; 
Mills  v.  Carrier,  30  S.  Car.  617.  And  see  Tate 
v.  Evans,  54  Ala.  16:  Pendergast  v.  Greenfield. 
40  Hun  (N.  Y.)  494;  Merrill  v.  Green,  55  N. 
Y.  270.  But  see  Ives  v.  Miller,  19  Barb.  (N.  Y.) 
199;  Hammond  v.  Terry,  3  Lans.  (N.  Y.)  186. 

In  an  action  at  law  in  a  federal  court,  an 
adjustment  of  partnership  affairs  is  not  proper 
matter  of  counterclaim.  Church  v.  Spiegel- 
burg,  31  Fed.  Rep.  601. 


Dissolution  —  Claims  Against  Plaintiff  Individu- 
ally. —  Smith  v.  Diamond,  86  Wis.  359.  But 
compare  Campbell  v.  Hughes,  73  Hun  (N.  Y.) 
14,  and  Church  v.  Spiegelburg,  31  Fed.  Rep.  601. 

5.  Contrary  View.  —  Haskell  v.  Moore,  29  Cal. 
437  ;  Collins  v.  Butler,  14  Cal.  223  ;  Sample  v. 
Griffith,  5  Iowa  376;  Berthold  v.  O'Hara,  121 
Mo.  96  ;  Jones  v.  Shaw,  67  Mo.  667  ;  Leabo  v. 
Renshaw,  61  Mo.  292;  Wright  v.  Jacobs,  61  Mo. 
19;  Ives  v.  Miller,  19  Barb.  (N.  Y.)  196;  Ham- 
mond v.  Terry,  3  Lans.  (N.  Y.)  186;  Love  v. 
Rhyne,  86  N.  Car.  576.  And  see  Iliff  v.  Brazill, 
27  Iowa  131,  99  Am.  Dec.  645. 

6.  Claims  Arising  Out  of  Same  Transaction  — 
Arkansas.  —  Hays  v.  McLain,  66  Ark.  400. 

California.  —  Story,  etc.,  Commercial  Co.  v. 
Story,  100  Cal.  30. 

Colorado.  —  W  arren  v.  Hall,  20  Colo.  508  ; 
Esbensen  v.  Hover,  3  Colo.  App.  467. 

Idaho.  —  Murphy  v.  Russell,  (Idaho  1901)  67 
Pac.  Rep.  427. 

Indiana.  —  Grimes  v.  Duzan,  32  Ind.  361; 
Judah  v.  Vincennes  University,  16  Ind.  56; 
Reichert  v.  Krass,  13  Ind.  App.  348. 

Kentucky.  —  Slone  v.  Slone,  2  Met.  (Ky.) 
339;  Tinsley  v.  Tinsley,  15  B.  Mon.  (Ky.)  454; 
Rennebaum  v.  Atkinson,  103  Ky.  555;  Apper- 
son  v.  Triplstt,  (Ky.  1890)  13  S.  W.  Rep. 
791. 

Minnesota.  —  Steele  v.  Etheridge,   15  Minn. 

501. 

Missouri.  —  Ritchie  v.  Hayward,  71  Mo.  560; 
Reamer  v.  Morrison  Express  Co.,  93  Mo.  App. 
501  ;  Miller  v.  Crigler,  83  Mo.  App.  395. 

New  York.  —  Brown  v.  Buckingham,  (Supm. 
Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  387,  21  How. 
Pr.  (N.  Y.)  190;  Xenia  Branch  Bank  v.  Lee, 
(N.  Y.  Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.) 
372,  2  Bosw.  (N.  Y.)  694  ;  Littman  v.  Coulter, 
(N.  Y.  City  Ct.  Spec.  T.)  23  Abb.  N.  Cas.  (N. 
Y.)  60;  Wilder  v.  Boynton,  63  Barb.  (N.  Y.) 
547;  Whitelegge  v.  De  Witt,  12  Daly  (N.  Y.) 
319;  Grange  v.  Gilbert,  (Supm.  Ct.  Spec.  T.)  10 
Civ.  Pro.  (N.  Y.)  98  ;  Gleason  v.  Moen,  2  Duer 
(N.  Y.)  639;  Chamboret  v.  Cagney,  2  Sweeny 
(N.  Y.)  378;  Thomson  v.  Sanders,  118  N.  Y. 
252;  Cass  v.  Higenbotam,  100  N.  Y.  248;  Cook 
v.  Soule,  56  N.  Y.  420;  Isham  v.  Davidson,  52 
N.  Y.  237;  Starke  v.  Myers,  (Supm.  Ct.  Spec. 
T.)  24  Misc.  (N.  Y.)  577  ;  Michel  v.  Hallheimer, 
56  Hun  (N.  Y.)  416.  But  see  Prosser  v.  Car- 
roll, (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  428. 

Ohio.  —  Cincinnati  Daily  Tribune  Co.  v. 
Bruck,  61  Ohio  St.  489,  76  Am.  St.  Rep.  433; 
Allen  v.  Shackelton,  15  Ohio  St.  145;  Timmons 
v.  Dunn,  4  Ohio  St.  680. 

Wisconsin.  —  Mulberger  v.  Koenig,  62  Wis. 
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arising  out  of  matters  only  incidentally  connected  with  the  transaction  set 
forth  in  the  complaint,  and  constituting  no  part  of  and  not  inseparable  from 
it,  are  not  proper  subjects  of  counterclaim.1 

(2)  What  Constitutes  Same  Transaction.  —  The  term  "  transaction,"  as  used 
in  the  statute,  is  obviously  broader  than  the  term  "  contract,"  and  authorizes 
matters  to  be  counterclaimed  which  could  not  be  counterclaimed  as  arising 
out  '.  the  contract  sued  upon  by  the  plaintiff.2  A  contract  is  a  transaction, 
but  a  transaction  is  not  necessarily  a  contract.3  The  term  sometimes  includes 
a  series  of  contracts  with  respect  to  the  same  business  or  subject.4  It  is  used 
in  application  to  some  commercial  or  business  negotiation  between  the  parties,5 
and  must  be  held  to  include  all  the  facts  and  circumstances  out  of  which  the 
cause  of  action  complained  of  arose,  and  if  these  facts  and  circumstances  also 
furnish  to  the  defendant  a  ground  of  complaint  or  cause  of  action  against  the 
plaintiff,  the  defendant  will  be  entitled  to  present,  it  as  a  counterclaim.0  A 
cause  of  action  arises  from  the  transaction  set  forth  in  the  complaint  when  the 
combination  of  acts  and  events,  circumstances  and  defaults,  upon  which  the 
rights  of  the  parties  are  based,  when  viewed  in  one  aspect  results  in  the  plain- 
tiff's right  of  action,  and  when  viewed  in  another  aspect  results  in  that  of  the 
defendant;7  the  leading  facts  being  identical,  but  the  particulars  about  which 
the  parties  differ  modifying  their  legal  effect  upon  the  rights  of  the  parties, 
and  pointing  the  transaction  favorable  to  the  one  or  to  the  other,8  the 


558;  Vilas  v.  Mason,  25  Wis.  310;  Hall  v.  Gale, 
14  Wis.  54;  Walker  v.  Wilson,  13  Wis.  522. 

In  Indiana  the  statute  provides  for  a  counter- 
claim "  arising  out  of  or  connected  with  the 
cause  of  action,"  and  omits  the  words  "  or 
transaction  "  which  are  commonly  found  in  the 
statutes  of  other  states,  and  which  are  therefore 
of  broader  scope.  Standley  v.  Northwestern 
Mut.  L.  Ins.  Co.,  95  Ind.  254.  See  also  Wood- 
ruff v.  Garner,  27  Ind.  4,  89  Am.  Dec.  477. 

1.  Dole  v.  McGraw,  71  Mich.  106;  Fergus 
Printing,  etc.,  Co.  v.  Otter  Tail  County,  60 
Minn.  212;  Brugman  v.  Burr,  30  Neb.  406; 
New  York  v.  Parker  Vein  Steamship  Co.,  (N.  Y. 
Super.  Ct.  Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  300, 
2r  How.  Pr.  (N.  Y.)  289;  Elwell  v.  Skiddy,  8 
Hun  (N.  Y.)  73;  Gallup  v.  Albany  R.  Co.,  7 
Lans.  (N.  Y.)  471  ;  Drake  v.  Cockroft,  4  E.  D. 
Smith  (N.  Y.)  34;  Barker  v.  Piatt,  (Supm.  Ct. 
Spec.  T.)  15  Civ.  Pro.  (N.  Y.)  52;  Sharp  v. 
Kinsman,  18  S.  Car.  108;  Mulberger  v.  Koenig, 
62  Wis.  558;  Hiner  v.  Newton,  30  Wis.  640. 

2.  "  Transaction  "  Broader  than  "  Contract."  — 
Tinsley  v.  Tinsley,  15  B.  Mon.  (Ky.)  454; 
Ritchie  v.  Hayward,  71  Mo.  560;  Barhyte  v. 
Hughes,  33  Barb.  (N.  Y.)  320 ;  Xenia  Branch 
Bank  v.  Lee,  2  Bosw.  (N.  Y.)  694;  Ter  Kuile 
v.  Marsland,  81  Hun  (N.  Y.)  420;  Deagan  v. 
Weeks,  67  N.  Y.  App.  Div.  412;  Wyman  v. 
Herard,  9  Okla.  64 ;  Loewenberg  v.  Rosenthal, 
18  Oregon  178. 

3.  Roberts  v.  Donovan,  70  Cal.  113;  Xenia 
Branch  Bank  v.  Lee,  (N.  Y.  Super.  Ct.  Spec.  T.) 
7  Abb.  Pr.  (N.  Y.)  372,  2  Bosw.  (N.  Y.)  694. 

4.  Series  of  Connected  Contracts.  —  Barker  v. 
Walbridge,  14  Minn.  469;  Fouts  v.  Mann,  15 
Neb.  172;  Bernheimer  v.  Willis,  11  Hun  (N. 
Y.)  16;  Walker  v.  Wilson,  13  Wis.  522;  Hall 
v.  Gale,  14  Wis.  54;  State  v.  Smith,  14  Wis. 
564;  Heath  v.  Heath,  31  Wis.  223. 

5.  Commercial  or  Business  Affair.  —  Barker  v. 
Walbridge,  14  Minn.  469;  Barhyte  v.  Hughes, 
33  Barb.  (N.  Y.)  320 ;  Loewenberg  v.  Rosenthal, 
18  Oregon  178. 


6.  Includes  All  Facts  and  Circumstances  Out  of 
Which  Cause  of  Action  Arose.  —  Story,  etc.,  Com- 
mercial Co.  v.  Story,  100  Cal.  30;  Woodruff  v. 
Garner,  27  Ind.  4,  89  Am.  Dec.  477  ;  Tinsley  v. 
Tinsley,  15  B.  Mon.  (Ky.)  454;  Emery  v.  St. 
Louis,  etc.,  R.  Co.,  77  Mo.  345  ;  Ritchie  v.  Hay- 
ward,  71  Mo.  560;  Reamer  v.  Morrison  Express 
Co.,  93  Mo.  App.  511;  Moody  v.  Moody,  16  Hun 
(N.  Y.)  189;  Harlock  v.  Le  Baron,  (Supm.  Ct. 
Spec.  T.)  1  Civ.  Pro.  (N.  Y.)  168;  Michel  v. " 
Hallheimer,  56  Hun  (N.  Y.)  416.  See  also  New 
Yonc  v.  Wood,  (Supm.  Ct.  Spec.  T.)  4  Abb.  Pr. 
N.  S.  (N.  Y.)  332,  3  Abb.  Pr.  N.  S.  (N.  Y.)  467. 

In  an  action  to  set  aside  a  deed  of  real  prop- 
erty and  a  contract  to  reconvey,  the  transaction 
set  forth  as  the  foundation  of  the  plaintiff's 
claim  is  the  execution  of  the  deed  and  the  con- 
tract. Barnes  v.  Gilmore,  (Supm.  Ct.  Spec.  T.) 
6  Civ.  Pro.  (N.  Y.)  286. 

7.  Different  Aspects  of  Same  State  of  Facts.  — 
Pomeroy  on  Rem.  (2d  ed.)  781,  §  744  ;  Revere 
F.  Ins.  Co.  v.  Chamberlin,  56  Iowa  508;  Ritchie 
v.  Hayward,  71  Mo.  560;  New  York  v.  Wood, 
(Supm.  Ct.  Spec.  T.)  4  Abb.  Pr.  N.  S.  (N.  Y.) 
332;  Xenia  Branch  Bank  v.  Lee,  2  Bosw.  (N. 
Y.)  694  ;  Metropolitan  Trust  Co.  v.  Tonawanda 
Valley,  etc.,  R.  Co.,  43  Hun  (N.  Y.)  521; 
O'Brien  v.  Garniss,  25  Hun  (N.  Y.)  446;  Bern- 
heimer v.  Willis,  11  Hun  (N.  Y.)  16;  Harlock 
v.  Le  Baron,  (Supm.  Ct.  Spec.  T.)  1  Civ.  Pro. 
(N.  Y.)  168;  Wall  v.  Williams,  91  N.  Car.  477. 

8.  Gossard  v.  Ferguson,  54  Ind.  520 ;  Mc- 
Manus  v.  Smith,  53  Ind.  211;  Woodruff  v. 
Garner,  27  Ind.  4,  89  Am.  Dec.  477  ;  Boughner 
v.  Black,  83  Ky.  521,  4  Am.  St.  Rep.  174;  Xenia 
Branch  Bank  v.  Lee,  2  Bosw.  (N.  Y.)  694; 
Metropolitan  Trust  Co.  v.  Tonawanda  Valley, 
etc.,  R.  Co.,  43  Hun  (\;.  Y.)  521  ;  Corrigan  v. 
Ritter,  (Supm.  Ct.  Spec.  T.)  21  Civ.  Pro.  (N. 
Y.)  82;  Moser  v.  Cochrane,  107  N.  Y.  35; 
Heigle  v.  Willis,  50  Hun  (N.  Y.)  588;  Buck- 
ing v.  Hauselt,  6  N.  Y.  Wkly.  Dig.  412:  Perkins 
v.  Port  Washington,  37  Wis.  177;  Ingles  v. 
Patterson,  36  Wis.  373. 
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counterclaim  having  some  connection  with  the  original  transaction  in  view  of 
the  parties,  and  which,  at  the  time  it  was  had,  they  could  have  intended 
might  in  some  event  give  one  party  a  claim  against  the  other.1  The  transac- 
tion is  not  necessarily  confined  only  by  the  facts  stated  in  the  complaint,  but 
the  defendant  may  set  up  new  facts  and  show  the  entire  transaction  and 
counterclaim  upon  that  state  of  facts  as  the  transaction  upon  which  the 
plaintiff's  claim  is  founded.2 

(3)  Tort  and  Contract.  — A  cause  of  action  in  tort  or  upon  contract  may 
be  counterclaimed  in  either  a  tort  or  contract  action  provided  both  causes  of 
action  arise  out  of  the  same  transaction.3  Doubtless  this  situation  arises  less 
frequently  in  cases  of  tort  than  in  other  cases,  and  consequently  counterclaims 
involving  torts  have  been  often  refused,4  but  cases  may  and  do  arise  where  it 
is  proper  to  allege  a  counterclaim  for  a  tort  or  in  an  action  for  tort  upon  the 
ground  that  it  arises  out  of  the  same  transaction  upon  which  the  plaintiff's 
claim  is  founded,5  notwithstanding  general  statements  to  be  found  in  the 


Where  One  Acting  under  an  Employment  by  An- 
other, since  deceased,  obtained  possession  of  the 
property  of  the  deceased,  and  by  virtue  of  a 
•  ower  of  attorney  made  an  assignment  dating 
it  back  to  a  time  when  the  deceased  was  living, 
it  is  a  transaction  growing  out  of  the  employ- 
ment, although  done  after  the  death  of  the 
client.    Lerche  v,  Brasher,  37  Hun  (N.  Y.)  385. 

In  an  Action  Against  Partners  for  Services 
Rendered,  the  plaintiff  alleged  a  contract  for  a 
certain  amount  per  month  and  board.  The  de- 
fendants denied  the  contract,  and  one  of  them, 
alleging  that  the  plaintiff  boarded  with  him,  set 
up  a  counterclaim  therefor.  It  was  held  that, 
having  denied  the  contract  set  up  in  the  peti- 
tion, the  defendant  could  not  pretend  that  the 
counterclaim  arose  out  of  the  transaction  alleged 
in  the  petition.  Jenkins  v.  Barrows,  73  Iowa 
438.  See  also  supra,  this  section,  Admission  of 
Plaintiff's  Claim. 

1.  Thompson  v.  Toohey,  71  Ind.  296;  Mc- 
Mahan  v.  Spinning,  51  Ind.  187;  Conner  v. 
Winton,  7  Ind.  523  ;  Louisville,  etc.,  R.  Co.  v. 
Thompson,  18  B.  Mon.  (Ky.)  735;  New  York 
-'.  Parker  Vein  Steamship  Co.,  8  Bosw.  (N.  Y.) 
300.    And  see  Lovejoy  v.  Robinson,  8  Ind.  399. 

2.  New  Facts  as  Part  of  Entire  Transaction.  — 
Story,  etc.,  Commercial  Co.  v.  Story,  100  Cal. 
30.  See  also  Judah  v.  Vincennes  University,  16 
Ind.  60;  Ritchie  v.  Hayward,  71  Mo.  560;  Xenia 
Branch  Bank  v.  Lee,  (N.  Y.  Super.  Ct.  Spec.  T.) 
7  Abb.  Pr.  (N.  Y.)  372. 

3.  Immaterial  Whether  Claims  Are  in  Tort  or 
upon  Contract — Indiana.  —  Brower  v.  Nellis,  6 
Ind.  App.  323  ;  Standley  v.  Northwestern  Mut. 
L.  Ins.  Co.,  95  Ind.  254 ;  Terre  Haute,  etc.,  R. 
Co.  v.  Pierce,  95  Ind.  496. 

Iowa.  —  Campbell  v.  Fox,  11  Iowa  318. 
Kentucky.  —  Tinsley  v.  Tinsley,  15  B.  Mon. 
(Ky.)  454- 

Missouri.  —  Emery  St.  Louis,  etc.,  R.  Co., 
77  Mo.  345;  Ritchie  v.  Hayward,  71  Mo.  560; 
McAdow  v.  Ross,  53  Mo.  199  ;  Gordon  v.  B inner, 
49  Mo.  570 ;  Bowman  y,  Lickey.  86  Mo.  App. 
47;  Heman  v.  McNamara,  77  Mo.  App.  1. 

New  York.  —  Brown  v.  Buckingham,  (Supm. 
Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  388:  Xenia 
Branch  Bank  v.  Lee,  (N.  Y.  Super.  Ct.  Spec.  T.) 
7  Abb.  Pr.  (N.  Y.)  372;  Wadley  v.  Davis,  63 
Barb.  (N.  Y.)  500;  Chamboret  v.  Cagney,  (N. 
Y.  Super.  Ct.  Gen.  T.)  41  How.  Pr.  (N.  Y.) 
127,  2  Sweeny  (N.  Y.)  378;  Ter  Kuile  v.  Mars- 


land,  81  Hun  (N.  Y.)  420  ;  Heigle  v.  Willis,  50 
Hun  (N.  Y.)  588;  Carpenter  v.  Manhattan  L. 
Ins.  Co.,  22  Hun  (N.  Y.)  49,  93  N.  Y.  552; 
Numan  v.  Wolf,  73  N.  Y.  App.  Div.  38  ;  Deagan 
v.  Weeks,  67  N.  Y.  App.  Div.  412;  Empire 
Dairy  Feed  Co.  v.  Chatham  Nat.  Bank,  30  N. 
Y.  App.  Div.  476  ;  Thompson  v.  Kessel,  30  N. 
Y.  383;  Thomson  v.  Sanders,  118  N.  Y.  252; 
Murphy  v.  McQuade,  (N.  Y.  City  Ct.  Gen.  T.) 
20  Misc.  (N.  Y.)  671.  But  see  People  v.  Denni- 
son,  84  N.  Y.  272  ;  Smith  v.  Hall,  67  N.  Y.  48. 
Contra,  Chambers  v.  Lewis,  2  Hilt.  (N.  Y.)  591. 

North  Carolina.  —  Bitting  v.  Thaxton,  72  N. 
Car.  541. 

Ohio.  —  Pierce  v.  Tiersch,  40  Ohio  St.  168. 
Oregon.  —  Le  Clare  v.  Thibault,  41  Oregon 

601. 

Texas.  —  Schwulst  v.  Neely,  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  608. 

Wisconsin.  —  Gutzman  v.  Clancy,  114  Wis. 
589;  Pelton  v.  Powell,  96  Wis.  473;  Vilas  v. 
Mason,  25  Wis.  310. 

But  see  Braithwaite  v.  Akin.  3  N.  Dak.  365. 
See  also  infra,  this  section,  Claims  Connected 
with  Subject  of  Action. 

4.  Counterclaims  for  Tort  Refused  —  Colorado. 
—  Esbensen  v.  Hover,  3  Colo.  App.  467. 

Indiana.  —  Block  v.  Swango,  10  Ind.  App. 
600. 

Kentucky.  —  Renaker  v.  Smith,  (Ky.  1901)  60 
S.  W.  Rep.  407. 

Nebraska.  —  Watts  v.  Gantt,  42  Neb.  869. 
New  York.  —  Schnaderbeck  v.  Worth,  (Supm. 
Ct.  Spec.  T.)  8  Abb.  Pr.  (N.  Y.)  37;  Askins  v. 
Hearns,  (Supm.  Ct.  Spec.  T.)  3  Abb.  Pr.  (N. 
Y.)  187  ;  Cupi  v.  Craftman's  Club,  (Supm.  Ct. 
App.  T.)  33  Misc.  (N.  Y.)  757;  Romaine  r. 
Brewster,  (C.  PI.  Gen.  T.)  24  Civ.  Pro.  (N.  Y.) 
121,  10  Misc.  (N.  Y.)  120,  reversing  (N.  Y. 
City  Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  531  ;  Marshall 
v.  Friend,  (Supm.  Ct.  App.  Div.)  73  N.  Y.  Supp. 
1 140,  66  N.  Y.  App.  Div.  624;  Schaefer  v.  Em- 
pire Lithographing  Co.,  28  N.  Y.  App.  Div.  469; 
Hall  v.  Werney,  18  N.  Y.  App.  Div.  565.  See 
Fellerman  v.  Dolan.  (C.  PI.  Spec.  T.)  7  Abb. 
Pr.  (N.  Y.)  395,  note. 

North  Dakota.  - —  Braithwaite  v.  Akin,  3  N. 
Dak.  365. 

5.  Counterclaims  for  Tort  Allowed.  —  Story, 

etc.,  Commercial  Co.        Story,   100  Cal.  30; 
Judah   v,   Vincennes  University,   16    Ind.  51  ; 
Bowman  v.  Lickey,  86  Mo.  App.  47  :  Gilbert  v. 
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cases  that  contrary  causes  of  action  for  tort  cannot  be  said  to  arise  out  of  the 
same  transaction,1  and  that  a  personal  tort,  or  a  wrong  caused  by  acts  of 
violence  or  fraud,  is  not  a  transaction.*  The  mere  fact,  however,  that  one 
tort  may  be  consequent  upon  another  does  not  so  connect  them  that  they 
may  be  blended  in  the  same  action.3  In  an  action  for  an  assault  the  defend- 
ant may  plead  as  a  counterclaim  that  the  affray  complained  of  was  in  fact  an 
assault  upon  him  by  the  plaintiff  instead  of  an  assault  by  him  upon  the  plain- 
tiff, as  the  transaction  at  the  foundation  of  each  claim  is  necessarily  the  same.'* 
A  similar  principle  has  been  applied  to  other  transactions.5 


Loberg,  86  Wis.  661.  See  also  cases  cited  supra 
in  the  first  note  to  this  subsection. 

In  an  Action  for  Conversion  of  certain  sacks, 
the  defendant  may  counterclaim  damages  for 
breach  of  warranty  as  to  the  quality  of  the  po- 
tatoes sold  to  him  and  delivered  in  such  sacks, 
as  the  subject-matter  of  the  counterclaim  arises 
out  of  the  same  transaction  sued  upon.  Ritchie 
V.  Hay  ward,  71  Mo.  560. 

"  Fraud  in  the  Transaction  which  is  the  sub- 
ject of  the  suit  may  be  subject  to  counterclaim." 
Bowman  v.  Lickey,  86  Mo.  App.  58,  citing 
Woodruff  i'.  Garner,  27  Ind.  4,  89  Am.  Dec.  477. 

1.  View  that  Different  Torts  Cannot  Arise  Out 
of  Same  Transaction  —  California.  —  Macdoug- 
all  v.  Maguire,  35  Cal.  274,  95  Am.  Dec.  98. 

Indiana.  —  Keller  v.  B.  F.  Goodrich  Co.,  117 
Ind.  556,  10  Am.  St.  Rep.  88;  Roback  v.  Powell, 
36  Ind.  515;  Shelly  v.  Vanarsdoll,  23  Ind.  543; 
Slayback  v.  Jones,  9  Ind.  470  ;  Lovejoy  v.  Robin- 
son, 8  Ind.  399;  Conner  v.  Winton,  7  Ind.  523. 
And  see  Hess  v.  Young,  59  Ind.  379  ;  Frout  v. 
Hardin,  56  Ind.  165,  26  Am.  Rep.  18. 

Nevada.  —  Lapham  v.  Osborne,  20  Nev.  168. 

New  York.  —  Schnaderbeck  v.  Worth,  (Supm. 
Ct.  Spec.  T.)  8  Abb.  Pr.  (N.  Y.)  37;  Fellerman 
v.  Dolan,  (C.  PI.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.) 
395,  note;  Askins  v.  Hearns,  (Supm.  Ct.  Spec. 
T.)  3  Abb.  Pr.  (N.  Y.)  184,  distinguished  in 
Xenia  Branch  Bank  v.  Lee,  (N.  Y.  Super.  Ct. 
Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  377)  ;  Barhyte  v. 
Hughes,  33  Barb.  (N.  Y.)  320;  Murden  v. 
Priment,  1  Hilt.  (N.  Y.)  75;  Carpenter  v. 
Manhattan  L.  Ins.  Co.,  22  Hun  (N.  Y.)  52; 
Henry  v.  Henry,  3  Robt.  (N.  Y.)  614. 

Oregon.  —  Loewenberg  v.  Rosenthal,  18  Ore- 
gon 178. 

In  an  action  against  a  railroad  company  for 
negligently  running  over  and  killing  the  plain- 
tiff's cow,  damages  sustained  by  the  engine  on 
account  of  striking  the  cow  cannot  be  pleaded 
as  a  counterclaim,  on  the  theory  that  the  plain- 
tiff negligently  permitted  the  cow  to  go  on  the 
track,  since  the  negligence  of  the  defendant 
and  that  of  the  plaintiff  are  independent  torts, 
and  do  not  grow  out  of  the  same  "  transaction." 
Lake  Shore,  etc.,  R.  Co.  v.  Van  Auken,  1  Ind. 
App.  492.  See  also  Louisville,  etc.,  R.  Co.  v. 
Simmons,  85  Ky.  151  ;  Chesapeake,  etc.,  R.  Co. 
v.  Roe.  (Ky.  1899)  54  S.  W.  Rep.  i. 

2.  View  that  Tort  Is  Not  a  Transaction  —  Ar- 
kansas. —  Ward  v.  Blackwood,  48  Ark.  396. 

California.  —  Waugenhein  v.  Graham,  39  Cal. 
169;  Macdougall  v.  Maguire,  35  Cal.  274,  95 
Am.  Dec.  98. 

Minnesota.  —  Steinhart  v.  Pitcher,  20  Minn. 
102. 

New  York.  —  Schnaderbeck  v.  Worth,  (Supm. 
Ct.  Spec.  T.)  8  Abb.  Pr.  (N.  Y.)  37;  Fellerman 
V,  Dolan.  (C.  PI.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.) 


395,  note;  Barhyte  v.  Hughes,  33  Barb.  (N.  Y.) 
320;  Rothschild  v.  Whitman,  57  Hun  (N.  Y.) 
135;  People  v.  Dennison,  84  N.  Y.  272.  And 
see  Kilpatrick  v.  Dean,  (N.  Y.  City  Ct.  Gen.  T.) 
3  N.  Y.  Supp.  60;  Levy  v.  Bend,  1  E.  D.  Smith 
(N.  Y.\  169. 

Oregon.  —  Loewenberg  v.  Rosenthal,  18  Ore- 
gon 178. 

Utah.  —  Marks  v.  Tompkins,  7  Utah  421. 
And  see  Humphrey  v.  Merritt,  51  Ind.  197; 
Lovejoy  v.  Robinson,  8  Ind.  399. 

3.  One  Tort  Consequent  upon  Another.  —  Ward 
v.  Blackwood,  48  Ark.  396  ;  Macdougall  v.  Ma- 
guire, 35  Cal.  274,  95  Am.  Dec.  98 ;  Terre 
Haute,  etc.,  R.  Co.  v.  Pierce,  95  Ind.'  495; 
Shelly  v.  Vanarsdoll,  23  Ind.  544  ;  Rothschild  v. 
Whitman,  132  N.  Y.  472;  Sheehan  v.  Pierce,  70 
Hun  (N.  Y.)  22;  Mulberger  v.  Koenig,  62  Wis. 
562.  But  see  to  the  contrary  Heigle  v.  Willis, 
50  Hun  (N.  Y.)  588;  Walsh  v.  Hall,  66  N.  Car. 
233 ;  McArthur  v.  Green  Bay,  etc.,  Canal  Co., 
34  Wis.  139.  See  also  Tarwater  v.  Hannibal, 
etc.,  R.  Co.,  42  Mo.  193  ;  Fellerman  v.  Dolan, 
(C.  PI.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  395,  note; 
Simkins  v.  Columbia,  etc.,  R.  Co.,  20  S.  Car. 
258,  19  Am.  &  Eng.  R.  Cas.  467. 

In  an  Action  for  Assault  and  Battery  com- 
mitted upon  a  servant,  damages  for  wrongful 
conduct  by  the  servant  during  the  contract  of 
employment,  and  for  failure  to  leave  when  dis- 
charged, cannot  be  counterclaimed.  Barr  v. 
Post,  56  Neb.  698. 

4.  Action  for  Assault  —  Counterclaim  Based  on 
Same  Affray. —  Slone  v.  Slone,  2  Met.  (Ky.) 
339;  Deagan  v.  Weeks,  67  N.  Y.  App.  Div.  410; 
Murphy  v.  McQuade,  (N.  Y.  City  Ct.  Gen.  T.)  20 
Misc.  (N.  Y.)  671  ;  Gutzman  v.  Clancy,  114  Wis. 
589;  Pelton  v.  Powell,  96  Wis.  473.  Contra. 
Prosser  v.  Carroll,  (Supm.  Ct.  Spec.  T.)  33  Misc. 
(N.  Y.)  428,  citing  Schnaderbeck  v.  Worth, 
(Supm.  Ct.  Spec.  T.)  8  Abb.  Pr.  (N.  Y.)  37  ;  Lake 
Shore,  etc.,  R.  Co.,  v.  Van  Auken,  1  Ind.  App.  492, 
and  distinguishing  Carpenter  v.  Manhattan  L. 
Ins.  Co.,  93  N.  Y.  552.  See  also  supra,  this 
section,  Admission  of  Plaintiff's  Claim. 

The  defendant's  cause  of  action  does  not 
arise  out  of  the  plaintiff's  cause  of  action  when 
it  cannot  even  exist  consistently  with  it.  Wood- 
ruff v.  Garner,  27  Ind.  4,  89  Am.  Dec.  477. 

5.  Converse  Claims  Based  on  Same  Transaction. 
—  Heigle  v.  Willis,  50  Hun  (N.  Y.)  588  (negli- 
gent collision  on  highway). 

In  Pacific  Express  Co.  v.  Malin,  132  U.  S. 
531,  it  was  held  that  a  counterclaim  in  an  ac- 
tion for  tort  which  is  founded  on  the  converse 
of  the  same  cause  of  action  as  that  counted  on 
by  the  plaintiff  may  be  allowed.  This  was  a 
case  of  mutual  charges  of  negligence  in  regard 
to  a  fire  which  caused  the  loss. 

In  an  action  against  a  railway  company  for 
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(4)  Applications  and  Illustrations  of  Rules.  — A  cause  of  action  for  fraud 
in  inducing  a  contract  or  transaction  arises  out  of  the  transaction  set  forth  in 
the  complaint  in  an  action  brought  thereon;1  and  an  allegation  of  mistake, 
with  a  demand  for  reformation  or  correction,  is  a  valid  counterclaim  in  an 
action  based  upon  the  transaction  with  reference  to  which  the  mistake  was 
made.2  In  an  action  to  vacate  and  set  aside  an  instrument  or  transaction,  the 
defendant  may  ask  by  counterclaim  to  have  it  enforced.3  A  debt  and  a  cause 
of  action  for  the  conversion  of  securities  pledged  to  secure  the  debt  arise  out 
of  the  same  transaction  and  may  be  counterclaimed.4  Damages  caused  by  a 
malicious  suit  or  unlawful  attachment  or  wrongful  levy  of  a  writ  cannot  be 
counterclaimed  in  that  suit,  because  they  do  not  arise  out  of  the  transaction 
upon  which  the  suit  is  founded.5  Damages  for  the  negligent  or  wrongful 
performance  of  a  contract  or  of  a  service  may  be  set  up  in  an  action  to  recover 
compensation  therefor  or  for  a  breach  thereof;"  and  a  demand  for  services 


the  killing  of  the  plaintiff's  mules,  damages  can- 
not be  counterclaimed  for  the  wrecking  of  the 
train  through  his  neglect  to  fence  the  mules 
from  the  track.  Louisville,  etc.,  R.  Co.  v.  Sim- 
mons, 85  Ky.  151.  A  similar  case  was  decided 
the  same  way  in  Lake  Shore,  etc.,  R.  Co.  v.  Van 
Auken,  1  Ind.  App.  492 ;  Chesapeake,  etc.,  R. 
Co.  v.  Roe,  (Ky.  1899)  54  S.  W.  Rep.  1. 

In  an  action  on  a  written  account,  an  answer 
alleging  that  the  defendant  did  not  purchase 
such  books,  but  only  acted  as  agent  of  the  plain- 
tiff on  a  guaranteed  salary,  and  setting  up  as  a 
counterclaim  a  balance  due  on  such  salary  in 
excess  of  the  amount  claimed  to  be  due  by  the 
plaintiff,  is  valid,  the  complaint  and  counter- 
claim arising  out  of  the  transaction.  Co-opera- 
tive Pub.  Co.  v.  Walker,  61  S.  Car.  315. 

1.  Fraud — ■  Colorado.  —  Warren  v.  Hall,  20 
Colo.  508. 

Indiana.  —  Morrison  v.  Kramer,  58  Ind.  38; 
Hoffa  v.  Hoffman,  33  Ind.  172;  Vail  v.  Jones, 
31  Ind.  467;  Love  v.  Oldham,  22  Ind.  51  ; 
Woodruff  v.  Garner,  27  Ind.  4,  89  Am.  Dec.  477. 

Iowa.  —  Coe  v.  Lindley,  32  Iowa  437; 
Moberly  v.  Alexander,  19  Iowa  162. 

Missouri.  —  House  v.  Marshall,  18  Mo.  368. 
But  see  Jones  v.  Moore,  42  Mo.  413. 

New  York.  —  Brown  v.  Tuttle,  66  Barb.  (N. 
Y.)  169;  Allaire  v.  Whitney,  1  Hill  (N.  Y.) 
484;  Moody  v.  Moody,  16  Hun  (N.  Y.)  189; 
Beecker  v.  Vrooman,  13  Johns.  (N.  Y.)  302; 
Kelly  v.  Bernheimer,  3  Thomp.  &  C.  (N.  Y.) 
140;  Burton  v.  Stewart,  3  Wend.  (N.  Y.)  236, 
20  Am.  Dec.  692 ;  Spalding  v.  Vandercook,  2 
Wend.  (N.  Y.)  431;  Thomson  v.  Sanders,  118 
N.  Y.  258;  Rothschild  v.  Mack,  115  N.  Y.  1; 
Carpenter  v.  Manhattan  L.  Ins.  Co.,  93  N.  Y. 
552:  Bruce  v.  Burr,  67  N.  Y.  237;  More  v. 
Rand,  60  N.  Y.  208;  Isham  v.  Davidson,  52 
N.  Y.  237 :  Litchult  v.  Treadwell,  7  N.  Y. 
Wkly.  Dig.  83,  affirmed  74  N.  Y.  603  ;  Betz  v. 
Peter,  3  N.  Y.  Wkly.  Dig.  417.  See  also  Estelle 
v.  Dinsbeer,  (C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.) 
485  ;  Rawley  v.  Woodruff,  2  Lans.  ( N.  Y.)  419. 

North  Carolina.  —  Wilson  v.  Hughes,  94  N. 
Car.  185;  Walsh  v.  Hall,  66  N.  Car.  233.  But 
see  Pass  v.  Pass,  109  N.  Car.  484. 

Ohio.  —  Pierce  v.  Tiersch,  40  Ohio  St.  168  ; 
Allen  v.  Shackelton,  15  Ohio  St.  145;  Timmons 
v.  Dunn,  4  Ohio  St.  680. 

2.  Mistake.  —  McKee's  Case,  13  Ct.  CI.  531: 
Charlton  v.  Tardy,  28  Ind.  452 :  Sample  v. 
Rowe,  24  Ind.  208;  Born  v.  Schrenkeisen,  no 
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N.  Y.  55  ;  Andrews  v.  Gillespie,  47  N.  Y.  487. 
And  see  Terre  Haute,  etc.,  R.  Co.  v.  Pierce,  95 
Ind.  496 ;  Hicks  v.  Sheppard,  4  Lans.  (N.  Y.) 
335  ;  Bruce  v.  Burr,  67  N.  Y.  237  ;  Garrett  v. 
Love,  89  N.  Car.  205. 

3.  Action  to  Vacate  Instrument.  —  Hayes  v. 
Bainbridge,  (Supm.  Ct.  Gen.  T.)  30  N.  Y.  Supp. 
148,  79  Hun  (N.  Y.)  611,  which  was  an  action 
to  vacate  a  note  and  chattel  mortgage  upon  the 
ground  of  usury. 

4.  Pledges.  —  Story,  etc.,  Commercial  Co.  v. 
Story,  100  Cal.  30:  Starke  v.  Myers,  (Supm. 
Ct.  Spec.  T.)  24  Misc.  ( N.  Y.)  577.  See  also 
Hyman  v.  Jockey  Club  Wine,  etc.,  Co.,  9  Colo. 
App.  299. 

Where  stock  is  held  as  collateral  security  for 
a  loan  and  divided  into  several  lots,  one  of 
which  is  separately  converted,  in  an  action  for 
the  conversion  the  pledgee  may  set  off  against 
the  plaintiff's  claim  a  portion  of  the  debt  bear- 
ing the  same  proportion  to  the  whole  debt  as 
the  part  converted  bears  to  the  value  of  all  the 
stock  pledged.  New  York,  etc..  R.  Co.  v. 
Davies,  38  Hun  (N.  Y.)  477. 

5.  Damage  Caused  by  Principal  Suit.  —  Bloom 
v.  Lehman,  27  Ark.  489 ;  Waggenheim  v. 
Graham,  39  Cal.  169 ;  Esbensen  v.  Hover,  3 
Colo.  App.  467;  Reed  v.  Chubb,  9  Iowa  178; 
Arkansas  City  First  Nat.  Bank  v.  Hasie,  57 
Kan.  754;  Powell  v.  Geisendorff,  23  Kan.  538; 
Carver  v.  Shelly,  17  Kan.  472;  Nolle  v.  Thomp- 
son, 3  Met.  (Ky.)  121:  Jones  v.  Swank,  54 
Minn.  259  ;  Hembrock  v.  Stark,  53  Mo.  588 ; 
Kramer  v.  Thomson-Houston  Electric  Light 
Co.,  95  N.  Car.  277.  But  see  Town  v.  Bringolf, 
47  Iowa  133. 

In  replevin,  damages  for  seizure  of  goods  not 
described  in  the  writ  cannot  be  counterclaimed. 
Marshall  v.  Friend,  (Supm.  Ct.  App.  Div.)  73 
N.  Y.  Supp.  1 140. 

6.  Negligent  Performance  of  Contract  —  Cali- 
fornia. —  Wheelock  v.  Pacific  Pneumatic  Gas 
Co.,  51  Cal.  223;  Stoddard  v.  Treadwell,  26 
Cal.  294. 

Indiana.  —  Berkey,  etc.,  Furniture  Co.  v. 
Hascall,  123  Ind.  502;  Morrison  v.  Kramer,  58 
Ind.  38;  Page  v.  Ford,  12  Ind.  46. 

Minnesota.  —  Harlan  v.  St.  Paul,  etc.,  R.  Co., 
31  Minn.  427. 

New  York.  —  Byrne  v.  Weeks.  4  Abb.  App. 
Dec.  (N.  Y.)  657  :  Wadley  v.  Davis.  63  Barb. 
(N.  Y.)  500:  Harlock  v.  Le  Baron.  CSupm.  Ct. 
Spec.  T.)  1  Civ.  Pro.  (N.  Y.)  168:  Merlette  v, 
Volume  XXV. 


Counterclaim. 


AND  COUNTERCLAIM. 


What  May  Be  Claimed. 


or  for  a  breach  of  contract  may  be  set  up  in  an  action  for  the  negligent  or 
wrongful  performance  thereof.1  In  an  action  for  rent,  a  claim  for  damages  for 
failure  to  repair,2  or  for  seizure  of  the  tenant's  goods  to  secure  the  rent  sued 
for,3  or  for  wrongful  eviction,4  or  any  other  similar  claim  by  the  tenant  arises 
out  of  the  same  transaction  as  that  sued  upon  and  may  be  set  up  as  a  counter- 
claim.5 But  a  distinct  tort  by  the  landlord,  not  amounting  to  a  breach  of 
covenant  in  the  lease,  does  not  arise  out  of  the  same  transaction  and  cannot 
be  counterclaimed.6  Other  cases  of  counterclaims  between  landlord  and  ten- 
ant are  collected  below  in  the  note.7  A  sale  of  real  or  personal  property  is  a 
transaction  creating  mutual  obligations  out  of  which  counterclaims  frequently 
arise.8    Some  miscellaneous  cases  arising  upon  special  and  peculiar  circum- 


North,  etc.,  River  Steamboat  Co.,  13  Daly  (N. 
Y.)  114:  Lerche  v.  Brasher,  37  Hun  (N.  Y.) 
385;  Ayres  v.  O'Farrell,  4  Robt.  (N.  Y.)  668; 
Ogden  v.  Coddington,  2  E.  D.  Smith  (N.  Y.) 
317;  Gleadell  v.  Thomson,  56  N.  Y.  194;  Star- 
bird  v.  Barrons,  43  N.  Y.  200 ;  Merrick  v. 
Gordon,  20  N.  Y.  93  ;  Krohn  v.  Oechs,  48  Barb. 
(N.  Y.)  127. 

Ohio.  —  Lancaster,  etc.,  Mfg.  Co.  v.  Colgate, 
12  Ohio  St.  344. 

Oregon.  —  Zigler  v.  McClellan,  15  Oregon 
499. 

South  Carolina.  —  Haygood  v.  Boney,  43  S. 
Car.  63. 

Washington.  —  Niver  v.  Nash,  7  Wash.  558. 

Wisconsin.  —  Butler  v.  Titus,  13  Wis.  429. 
But  see  Barker  v.  Knickerbocker  L.  Ins.  Co.,  24 
Wis.  630. 

In  an  action  for  the  price  of  cash  cars  in- 
stalled in  the  defendant's  store,  damages  for 
the  conversion  of  the  old  cash  service  cannot 
be  counterclaimed.  Starr  Cash  Car  Co.  v. 
Reinhardt,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.) 
116. 

In  an  action  on  a  quantum  meruit  for  per- 
sonal services,  the  defendant  cannot  set  off 
damages  arising  from  his  being  compelled  to 
surrender  to  his  landlord  his  lease  of  the  prem- 
ises on  which  the  plaintiff  had  been  engaged  to 
work,  because  the  latter  had  violated  his  con- 
tract, such  damage  not  being  a  direct  conse- 
quence of  the  plaintiff's  violation  of  his 
contract.    Hartman  v.  Rogers,  69  Cal.  643. 

1.  Griffin  v.  Moore,  52  Ind.  295  ;  Judah  v. 
Vincennes  University,  16  Ind.  56;  Sponen- 
barger  v.  Lemert,  23  Kan.  55  ;  Lapham  v.  Os- 
borne, 20  Nev.  168;  Starbird  v.  Barrons,  43 
N.  Y.  200;  Kilpatrick  v.  Dean,  (N.  Y.  City  Ct. 
Gen.  T.)  3  N.  Y.  Supp.  60;  Harris  v.  Curet, 
(N.  Y.  Super.  Ct.  Gen.  T.)  9  Abb.  Pr.  N.  S. 

(N.  Y.)  199; 

In  an  action  by  a  principal  against  his  agent 
for  conversion,  the  agent  may  counterclaim  for 
services  rendered  as  agent  in  respect  to  the 
matters  complained  of.  Bitting  v.  Thaxton,  72 
N.  Car.  541. 

2.  Counterclaim  in  Action  for  Rent.  —  Cook  v. 
Soule,  56  N.  Y.  420. 

3.  Littman  v.  Coulter,  (N.  Y.  City  Ct.  Spec. 
T.)  23  Abb.  N.  Cas.  (N.  Y.)  60.  Contra,  Mon- 
roe Miller  Co.  v.  Stokes,  (N.  Y.  City  Ct. 
Gen.  T.)  7  Misc.  (N.  Y.)  433,  wherein 
the  action  was  by  the  tenant  for  conversion, 
and  the  landlord  sought  to  counterclaim  rent 
for  which  he  claimed  a  lien.  So  a  claim  for 
storage  charges  does  not  arise  out  of  the  same 
transaction  as  a  cause  of  action  for  conversion 

25  C.  of  L. — 38 


of  the  goods  stored.  Schaefer  v.  Empire  Litho- 
graphing Co.,  28  N.  Y.  App.  Div.  469. 

4.  See  Romaine  v.  Brewster,  (N.  Y.  City  Ct. 
Gen.  T.)  6  Misc.  (N.  Y.)  531,  reversed  on  other 
grounds  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  120. 

5.  Tinsley  v.  Tinsley,  is  B.  Mon.  (Ky.)  454. 

6.  Distinct  Torts  by  Landlord.  —  Romaine  v. 
Brewster,  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.) 
120.  See  Schaefer  v.  Empire  Lithographing 
Co.,  28  N.  Y.  App.  Div.  469. 

In  an  action  for  rent  the  defendant  cannot 
counterclaim  damages  caused  by  alterations  of 
the  premises  by  the  landlord.  Faber  v.  Phil- 
lips, (Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.)  723. 

In  the  absence  of  allegations  that  the  lease 
contained  a  covenant  of  quiet  enjoyment  or  of 
a  breach  thereof,  a  claim  for  damages  resulting 
from  an  eviction  alleged  to  have  been  caused 
by  the  creation  of  a  nuisance  by  the  neglect  of 
the  landlord  to  keep  the  portion  of  the  premises 
reserved  by  him  in  a  proper  state  of  repair  is 
not  a  proper  subject  of  counterclaim  in  an  ac- 
tion for  rent  under  the  lease.  Romaine  v. 
Brewster,  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.) 
120,  reversing  (N.  Y.  City  Ct.  Gen.  T.)  6  Misc. 
(N.  Y.)  S3i- 

7.  In  an  Action  for  Waste,  the  tenant  may 
counterclaim  for  the  value  of  personal  property 
which  he  placed  on  the  premises  during  the 
tenancy,  and  which  the  landlord  has  converted 
by  preventing  its  removal.  Gilbert  v.  Loberg, 
86  Wis.  661,  following  Vilas  v.  Mason,  25  Wis. 
310. 

In  an  Action  by  a  Tenant  Against  a  Landlord 
for  Converting  Furniture  left  on  the  premises 
after  they  were  vacated,  the  defendant  may  not 
claim  as  a  set-off  to  the  plaintiff's  action  dam- 
ages for  allowing  lewd  women  on  the  premises, 
but  he  may  counterclaim  for  rent  due, 
Schwulst  v.  Neely,  (Tex.  Civ.  App.  1899)  50 
S.  W.  Rep.  608. 

In  an  Action  Against  a  Tenant  for  Carrying 
Away  Certain  Articles,  forming  part  of  the 
property  leased,  a  counterclaim  for  the  value  of 
the  articles  owned  by  the  defendant,  but  which 
the  plaintiff  refused  to  allow  him  to  remove 
when  he  surrendered  possession  of  the  prem- 
ises, is  good.    Vilas  v.  Mason,  25  Wis.  310. 

8.  Sale  of  Real  or  Personal  Property.  —  See 
Warren  v.  Hall,  20  Colo.  508;  Grand  Lodge  v. 
Knox,  20  Mo.  433  ;  Brown  v.  Buckingham, 
(Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  387; 
Timmons  v.  Dunn,  4  Ohio  St.  680. 

A  claim  for  specific  performance  of  a  con- 
tract for  the  purchase  of  real  property  cannot 
be  set  up  as  a  counterclaim  in  an  action  to 
recover  possession  of  personal  property  under 
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stances  are  collected  in  the  note  below.1 

d.  Claims  Connected  with  Subject  of  Action  —  (i)  General  Rules. 
—  A  cause  of  action  in  favor  of  the  defendant  against  the  plaintiff  aris- 
ing out  of  a  transaction  connected  with  the  subject  of  the  action  may- 
be set  up  as  a  counterclaim.2  Conversely,  distinct  claims  which  are  in  no 
way  related  cannot  be  counterclaimed,3  except  in  cases  of  claims  arising 


a  claim  of  title,  though  both  were  sold  by  the 
defendant  to  the  plaintiff,  by  the  same  contract. 
Rennebaum  v.  Atkinson,  103  Ky.  555. 

1.  Counterclaims  Allowed.  —  Mathews  v. 
Mathews,  (Ky.  1895)  29  S.  W.  Rep.  862;  Bern- 
heimer  v.  Willis,  11  Hun  (N.  Y.)  16;  Numan 
v.  Wolf,  73  N.  Y.  App.  Div.  38 ;  Cottle  v.  New 
York,  etc.,  R.  Co.,  27  N.  Y.  App.  Div.  604; 
Thompson  v.  Kessel,  30  N.  Y.  383. 

In  an  action  to  foreclose  a  mortgage  the  de- 
fendant may  counterclaim  for  usurious  interest 
paid  upon  the  debt  secured  by  the  mortgage. 
McLaurin  v.  Hodges,  43  S.  Car.  187. 

In  an  action  brought  by  a  broker  for  the  loss 
on  stock  purchased  for  a  minor,  who  afterwards 
repudiated  the  transaction,  the  minor  is  enti- 
tle 1  to  counterclaim  the  amount  deposited  by 
him  with  the  broker  to  cover  margins.  Heath 
v.  Mahoney,  12  N.  Y.  Wkly.  Dig.  404. 

Counterclaims  Not  Allowed  —  Arkansas.  — 
Hays  v.  McLain,  66  Ark.  400. 

California.  —  Yorba  i>.  Ward,  109  Cal.  107. 

Kentucky.  —  Renaker  v.  Smith,  60  S.  W.  Rep. 
407,  22  Ky.  L.  Rep.  1292. 

New  York.  —  Agate  v.  King,  (Supm.  Ct.  Gen. 
T.)  17  Abb.  Pr.  (N.  Y.)  159;  Chamboret  v. 
Cagney,  (N.  Y.  Super.  Ct.  Gen.  T.)  41  How. 
Pr.  (N.  Y.)  125;  Gallup  v.  Albany  R.  Co.,  7 
Lans.  (N.  Y.)  471  ;  Drake  v.  Cockroft,  4  E.  D. 
Smith  (N.  Y.)  34;  Marshall  v.  Friend,  (Supm. 
Ct.  App.  Div.)  73  N.  Y.  Supp.  1 1 40;  DAuxy  v. 
Dupre,  47  N.  Y.  App.  Div.  51. 

North  Carolina.  —  Griffin  v.  Thomas,  128  N. 
Car.)  310;  Davison  v.  West  Oxford  Land  Co., 
121  N.  Car.  146. 

North  Dakota.  —  Braithwaite  v.  Akin,  3  N. 
Dak.  365. 

South  Carolina.  —  Witte  v.  Weinberg,  37  S. 
Car.  579. 

In  ejectment  the  defendant  cannot  counter- 
claim for  a  trespass  committed  by  the  plaintiff 
upon  adjoining  land  owned  by  the  defendant. 
Wigmore  v.  Buell,  116  Cal.  94,  58  Am.  St.  Rep. 
140. 

In  an  action  for  negligence  in  allowing  fire  to 
escape  from  a  mill,  the  defendant  cannot  coun- 
terclaim for  breach  of  a  contract  to  remove 
brush  from  the  land  surrounding  the  mill.  Ry- 
lander  v.  Laursen,  113  Wis.  461. 

2.  Claims  Connected  with  Subject  of  Action  — 
United  States.  —  Dexter  v.  Sayward,  51  Fed. 
Rep.  729. 

Arkansas.  —  Dale  v.  Hall,  64  Ark.  221. 
California.  —  Movie  v.  Porter,  51  Cal.  639. 
Colorado.  —  Esbensen  v.  Hover,  3  Colo.  App. 
467. 

Idaho.  —  Murphy  v.  Russell,  (Idaho  1901)  67 
Pac.  Rep.  427;  Miller  v.  Hunt,  (Idaho  1899)  57 
Pac.  Rep.  315. 

Indiana.  —  Gilpin  v.  Wilson,  53  Ind.  443. 

Iowa.  —  Sigler  v.  Hidy,  56  Iowa  504. 

Kentucky.  —  Slone  v.  Slone.  2  Met.  (Ky.') 
339;  Louisville,  etc.,  R.  Co.  v.  Thompson,  18 


B.  Mon.  (Ky.)  735;  Tinsley  v.  Tinsley,  15  B. 
Mon.  (Ky.)  454;  Rennebaum  v.  Atkinson,  103 
Ky.  555- 

Minnesota.  - —  Lahiff  v.  Hennepin  County 
Catholic  Bldg.,  etc.,  Assoc.,  61  Minn.  226; 
Barker  v.  Walbridge,  14  Minn.  469. 

Missouri.  —  McAdow  v.  Ross,  53  Mo.  207; 
Miller  v.  Crigler,  83  Mo.  App.  395  ;  Heman  v. 
McNamara,  77  Mo.  App.  1. 

New  York.  —  Xenia  Branch  Bank  v.  Lee,  (N. 
Y.  Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  372, 
2  Bosw.  (N.  Y.)  694;  Carpenter  v.  Manhattan 
L.  Ins.  Co.,  22  Hun  (N.  Y.)  49  ;  Lawrence  v. 
Bank  of  Republic,  3  Robt.  (N.  Y.)  142;  Cham- 
boret v.  Cagney,  2  Sweeny  (N.  Y.)  378 ;  Glen, 
etc.,  Mfg.  Co.  v.  Hall,  61  N.  Y.  226,  19  Am. 
Rep.  278  ;  Cook  v.  Soule,  56  N.  Y.  420 ;  Thomp- 
son v.  Kessel,  30  N.  Y.  383  ;  Starke  v.  Myers, 
(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  577. 

North  Carolina.  —  Walsh  v.  Hall,  66  N.  Car. 
233- 

Ohio.  —  Cow  Run  Co.  v.  Lehmer,  41  Ohio 
St.  384;  Mulvey  v.  King,  39  Ohio  St.  491. 
Oklahoma.  —  Wyman  v.  Herard,  9  Okla.  35. 
Oregon.  —  Maffett  v.  Thompson,  32  Oregon 
546 ;  Burrage  v.  Bonanza  Gold,  etc.,  Min.  Co., 
12  Oregon  169;  Dove  v.  Hayden,  5  Oregon 
500. 

Texas.  —  Hausen  v.  Yturria,  (Tex.  Civ.  App. 
1898)  48  S.  W.  Rep.  795. 

Washington.  — ■  Snohomish  First  Nat.  Bank  v. 
Parker,  28  Wash.  234. 

Wisconsin.  —  Mulberger  v.  Koenig,  62  Wis. 
558 ;  Cornelius  v.  Kessel,  58  Wis.  237 ;  Mc- 
Arthur  v.  Green  Bay,  etc.,  Canal  Co.,  34  Wis. 
139;  Davis  v.  Louk,  30  Wis.  308;  Akerly  v. 
Vilas,  21  Wis.  88  ;  Jarvis  v.  Peck,  19  Wis.  74. 

In  Indiana,  the  cause  of  action  which  may  be 
set  up  as  a  counterclaim  must  be  one  con- 
nected with  or  arising  out  of  the  cause  of  action 
alleged  in  the  complaint.  Harris  v.  Randolph 
County  Bank.  157  Ind.  120:  Blue  v.  Capital 
Nat.  Bank,  145  Ind.  518;  Miller  v.  Roberts,  106 
Ind.  63  ;  Standley  V.  Northwestern  Mut.  L.  Ins. 
Co.,  95  Ind.  254 ;  Sterne  v.  Vincennes  First 
Nat.  Bank,  79  Ind.  560 ;  Williams  v.  Boyd,  75 
Ind.  286;  Washburn  v.  Roberts,  72  Ind.  213: 
Thompson  v.  Toohey,  71  Ind.  296:  Cole  v. 
Wright.  70  Ind.  198;  Douthitt  v.  Smith,  69 
Ind.  463 ;  Tabor  v.  Mackkee,  58  Ind.  290 ; 
Gossard  v.  Ferguson,  54  Ind.  519;  Emily  v. 
Harding,  53  Ind.  102:  Hinkle  v.  Margerum,  50 
Ind.  240  ;  White  Miller,  47  Ind.  385  ;  Grimes 
v.  Duzan,  32  Ind.  361  ;  Vail  v.  Jones.  31  Ind. 
467;  Stilwell  v.  Chappell,  30  Ind.  72;  Woodruff 
v.  Garner,  27  Ind.  4,  89  Am.  Dec.  477  ;  Shelly 
v.  Vanarsdoll,  23  Ind.  543  ;  Slayback  v.  Jones, 
9  Ind.  470 ;  Lovejoy  v.  Robinson,  8  Ind.  399  : 
Conner  v.  Winton,  7  Ind.  523. 

3.  Distinct  Claims  — ■  California.  —  James  v. 
Center,  53  Cal.  31. 

Indiana.  —  Blue  v.  Canital  Nat.  Bank,  145 
Ind.  518;  Standley  v.  Northwestern  Mut.  L. 
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out  of  contracts.1 

(2)  Subject  of  Action.  —  The  subject  of  an  action  is  either  the  property 
which  is  thereby  sought  to  be  recovered  or  alleged  to  be  injured,8  or  a  violated 
right,  or  the  right  to  enforce  or  maintain  which  the  action  is  brought.3  It  is 
the  state  of  facts  constituting  the  cause  of  action.4    The  words  "  subject  of 


Ins.  Co.,  95  Ind.  254;  Douthitt  v.  Smith,  69 
Ind.  463  ;  Brower  v.  Nellis,  6  Ind.  App.  323. 

Iowa.  —  Allen  v.  Maddox,  40  Iowa  124; 
Campbell  v.  Fox,  11  Iowa  318. 

Nebraska.  —  Sheibley  v.  Dixon  County,  61 
Neb.  409. 

New  York.  —  Agate  v.  King,  (  Supm.  Ct.  Gen. 
T.)  17  Abb.  Pr.  (N.  Y.)  159;  Bell  v.  Lesbini, 
(N.  Y.  City  Ct.  Spec.  T.)  4  Civ.  Pro.  (N.  Y.) 
367;  Cram  'v.  Dresser,  2  Sandf.  (N.  Y.)  120; 
People  v.  Dennison,  84  N.  Y.  272  ;  Waddell  v. 
Darling,  51  N.  Y.  327;  De  Forest  v.  Andrews, 
(Supm.  Ct.  (Spec.  T.)  27  Misc.  (N.  Y.)  145; 
Kckert  v.  Gallien,  (Supm.  Ct.  Spec.  T.)  24  Misc. 
(  N.  Y.)  485.  See  also  Andrews  v.  Artisans' 
Bank,  26  N.  Y.  301. 

North  Carolina.  —  Devries  v.  Warren,  82  N. 
Car.  356;  Bitting  v.  Thaxton,  72  N.  Car.  541; 
Thomson-Houston  Electric  Light  Co.  v.  Hen- 
derson Electric  Light  Co.,  116  N.  Car.  112. 

Ohio.  —  Evens  v.  Hall,  1  Handy  (Ohio)  434. 

Oregon.  — •  Burrage  v.  Bonanza  Gold,  etc., 
Min.  Co.,  12  Oregon  169;  Dove  v.  Hayden,  5 
Oregon  501. 

Texas.  —  McCarthy  v.  Burtis.  3  Tex.  Civ. 
App.  439. 

Wisconsin.  —  Mulberger  v.  Koenig,  62  Wis. 
558;  Akerly  v.  Vilas,  21  Wis.  88. 

See  also  infra,  this  subdivision,  Tort  and  Con- 
tract. 

1.  See  supra,  this  section,  Claims  ex  Con- 
tractu in  Actions  on  Contract. 

2.  Property  Affected  as  Subject  of  Action  — 
Iowa.  —  Revere  F.  Ins.  Co.  v.  Chamberlin,  56 
Iowa  508  ;  Sigler  v.  Hidy,  56  Iowa  506. 

Kentucky.  —  Stillwell  v.  Duncan,  103  Ky.  59; 
Whitlock  v.  Ledford,  82  Ky.  391. 

Missouri.  —  McAdow  v.  Ross,  53  Mo.  199; 
Jones  v.  Moore,  42  Mo.  413. 

Montana.  —  Davis  v.  Davis,  9  Mont.  267. 

New  York.  —  New  York  v.  Parker  Vein 
Steamship  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  12 
Abb.  Pr.  (N.  Y.)  300;  Grange  v.  Gilbert. 
(Supm.  Ct.  Spec.  T.)  10  Civ.  Pro.  (N.  Y.)  98; 
Adams  v.  Loomis,  54  Hun  (N.  Y.)  638,  8  N.  Y. 
Supp.  17;  Drake  v.  Cockroft,  4  E.  D.  Smith 
(N.  Y.)  34 ;  Carpenter  v.  Manhattan  L.  Ins. 
Co.,  93  N.  Y.  552 ;  Glen,  etc.,  Mfg.  Co.  v.  Hall, 
61  N.  Y.  236,  19  Am.  Rep.  278;  Thompson  v. 
Kessel,  30  N.  Y.  383  ;  Edgerton  v.  Page,  20  N. 
Y.  281. 

Oklahoma.  —  Wyman  v.  Herard,  0  Okla.  65. 

Washington.  —  Snohomish  First  Nat.  Bank 
v.  Parker,  28  Wash.  234. 

Wisconsin.  —  Cornelius  v.  Kessel,  58  Wis. 
237. 

In  an  Action  to  Set  Aside  a  Deed  of  real  prop- 
erty, the  subject  of  the  action  is  the  real  estate 
in  question.  Barnes  v.  Gilmore.  (Supm.  Ct. 
Spec.  T.)  6  Civ.  Pro.  (N.  Y.)  286. 

In  an  Action  for  Conversion,  the  property  al- 
leged to  be  converted  is  the  subject  of  the 
action.  Carpenter  v.  Manhattan  L.  Ins.  Co.,  93 
N.  Y.  552- 
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In  Replevin,  the  subject-matter  of  the  action  is 
the  property  mentioned  in  the  complaint. 
Lovensohn  v.  Ward,  45  Cal.  8. 

In  an  Action  to  Enforce  an  Equitable  Lien 

for  the  purchase  money  of  land,  the  debt,  and 
not  the  lien,  is  the  fundamental  subject  of  the 
action.    Borst  v.  Corey,  15  N.  Y.  505. 

In  an  Action  for  the  Foreclosure  of  a  Junior 
Mortgage,  the  subject  of  the  action  is  the  mort- 
gage and  the  property  covered  by  it,  which 
emhraces  that  covered  by  the  senior  mortgage, 
and  the  purpose  of  the  action  is  to  foreclose 
the  mortgage  and  sell  the  property.  Metro- 
politan Trust  Co.  v.  Tonawanda  Valley,  etc.,  R. 
Co.,  43  Hun  (N.  Y.)  521. 

In  Connecticut,  the  rules  of  practice  estab- 
lished by  the  judges,  which  under  the  statute 
have  the  authority  of  an  enactment  by  the  legis- 
lature, provide  as  follows  :  "  Transactions  con- 
nected with  the  same  subject  of  action  may 
include  any  transactions  which  grew  out  of  the 
subject-matter  in  regard  to  which  the  contro- 
versy has  arisen,  as,  for  instance,  the  failure  of 
a  bailee  to  use  the  goods  bailed  for  the  purpose 
agreed,  and  also  an  injury  to  them  by  his  fault 
or  neglect."  Harral  v.  Leverty,  50  Conn.  46,  47 
Am.  Rep.  608. 

3.  Right  in  Question  as  Subject  of  Action.  — 
Pomeroy  on  Remedies  (2d  ed.),  §  775;  New 
York  v.  Parker  Vein  Steamship  Co.,  (N.  Y. 
Super.  Ct.  Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  300; 
Glen,  etc.,  Mfg.  Co.  v.  Hall,  61  N.  Y.  226,  19 
Am.  Rep.  278;  Braithwaite  v.  Akin,  3  N.  Dak. 
365  ;  Wyman  v.  Herard,  9  Okly.  65  ;  Humbert 
v.  Brisbane,  25  S.  Car.  513. 

In  Ejectmen  the  subject-matter  of  the  action 
is  the  alleged  right  of  possession  of  the  land 
sought  to  be  recovered.  Dinan  v.  Coneys,  143 
N.  Y.  544- 

In  Trover  to  recover  indorsed  bills  of  ex- 
change in  the  possession  of  the  defendant,  the 
subject  of  the  action  is  either  the  right  to  the 
possession  of  the  bills  of  exchange  in  contro- 
versy or  it  is  the  bills  of  exchange  themselves. 
The  object  of  the  action  is  damages,  but  the 
subject  is  the  bills  of  exchange  or  the  right  to 
their  possession.  Xenia  Branch  Bank  v.  Lee, 
'  N.  Y.  Super,  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.) 
396. 

Mechanic's  Lien. —  In  an  action  against  a  con- 
tractor and  the  owner  to  enforce  a  mechanic's 
lien,  the  subject  of  the  action  as  between  the 
plaintiff  and  the  contractor  is  the  material  fur- 
nished by  the  plaintiff,  but  as  between  the 
plaintiff  and  the  owner  the  subject  of  the  action 
is  the  lien  attempted  to  be  enforced  against  the 
owner's  building.    McAdow  v.  Ross.  53  Mo.  204. 

4.  Facts  Constituting  Cause  of  Action. —  Cham- 
boret  v.  Cagney,  2  Sweeny  (N.  Y.)  378;  Leh- 
mair  v.  Griswold.  40  N.  Y.  Super.  Ct.  100; 
Rothschild  v.  Whitman,  132  N.  Y.  472:  Mul- 
berger v.  Koenig,  62  Wis.  564.  And  see  Stand- 
ley  v.  Northwestern  Mut.  L.  Ins.  Co.,  ot  Ind. 
254. 
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action  "  should  be  construed  to  refer  to  the  origin  and  ground  of  the  plain- 
tiff's right  to  recover  or  obtain  the  relief  sought,  rather  than  as  relating  to  the 
thing  itself  about  which  the  controversy  has  arisen.1 

(3)  Connection  with  Subject  of  Action.  —  The  relation  to  or  connection  with 
the  subject  of  the  action  must  be  immediate  and  direct,  and  something  that 
the  parties  can  be  assumed  to  have  contemplated  in  their  dealings  with  each 
other,3  and  such  that  it  would  be  just  and  equitable  that  the  controversy 
between  the  parties  as  to  the  matters  alleged  in  the  complaint  and  in  the 
counterclaim  should  be  settled  in  one  action  by  one  litigation,  and  that  the 
claim  of  the  one  should  be  offset  against  or  applied  upon  the  claim  of 
the  other.3  It  is  not  enough  that  the  parties  are  the  same,  or  that  the  trans- 
actions were  had  on  the  same  day  or  at  the  same  time.4  There  must  be  some 
legal  relationship  between  the  ground  of  recovery  alleged  in  the  counterclaim 
and  the  matter  alleged  as  a  cause  of  action  by  the  plaintiff.5  A  separate  and 
distinct  violation  of  the  provisions  of  the  contract  sued  upon,6  or  a  violation 
of  the  provisions  of  a  contract  collateral  to  but  inseparably  connected  with 
the  contract  in  suit,7  or  a  violation  of  or  an  infringement  upon  the  same  or 


The  term  "  subject  of  action  "  is  broader 
than  the  term  "  cause  of  action."  Deagan  v. 
Weeks,  67  N.  Y.  App.  Div.  412,  citing  Ter 
Kuile  v.  Marsland,  81  Hun  (N.  Y.)  420. 

In  an  Action  for  Conversion,  the  subject  of 
the  action  is  the  tort  or  wrong  committed,  and 
for  the  purpose  of  testing  the  admissibility  of  a 
counterclaim  the  conversion  alone  must  be 
looked  to ;  it  is  immaterial  that  there  was  a 
contract  between  the  parties  upon  which  the 
plaintiff  might  have  founded  his  action  instead 
of  suing  in  tort.  Scheunert  v.  Kaehler,  23  Wis. 
527. 

1.  Origin  and  Ground  of  Plaintiff's  Claim.  — 

Collier  v.  Ervin,  3  Mont.  142  ;  R.  F.  H.  v.  S.  H., 
40  Barb.  (N.  Y.)  9;  Grange  v.  Gilbert,  (Supm. 
Ct.  Spec.  T.)  10  Civ.  Pro.  (N.  Y.)  98;  Barker 
i/.  Piatt,  (Supm.  Ct.  Spec.  T.)  15  Civ.  Pro. 
(N.  Y.)  52;  Bazemore  v.  Bridgers,  105  N.  Car. 
191  ;  Burrage  v.  Bonanza  Gold,  etc.,  Min.  Co., 
12  Oregon  174.  And  see  O'Brien  v.  Garniss,  25 
Hun  (N.  Y.)  446;  Edgerton  v.  Page,  20  N.  Y. 
281  ;  Sheibley  v.  Dixon  County,  61  Neb.  409. 

2.  Immediate  and  Direct  Connection. — Pomeroy 
on  Rem.  (2d  ed.)  834,  §  794;  Blue  v.  Capital 
Nat.  Bank,  145  Ind.  518:  Thompson  v.  Toohey, 
71  Ind.  296;  Lovejoy  v.  Robinson,  8  Ind.  399; 
Conner  v.  Winton,  7  Ind.  523  ;  Louisville,  etc., 
R.  Co.  v.  Thompson,  18  B.  Mon.  (Ky.)  735; 
Braithwaite  v.  Akin,  3  N.  Dak.  365  ;  Akerly  v. 
Vilas,  21  Wis.  88.  And  see  McMahan  v.  Spin- 
ning, 51  Ind.  190;  O'Brien  v.  Garniss.  25  Hun 
(N.  Y.)  446. 

3.  Lapham  v.  Osborne,  20  Nev.  168;  Grange 
v.  Gilbert,  44  Hun  (N.  Y.)  9;  Metropolitan 
Trust  Co.  v.  Tonawanda  Valley,  etc.,  R.  Co.,  43 
Hun  (N.  Y.)  521  ;  Moody  v.  Moody,  16  Hun 
(N.  Y.)  189;  Carpenter  v.  Manhattan  L.  Ins. 
Co.,  93  N.  Y.  552;  Deagan  v.  Weeks,  67  N.  Y. 
App.  Div.  412;  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61 
N.  Y.  226,  19  Am.  Rep.  278 ;  Haupt  v.  Ames, 
26  N.  Y.  App.  Div.  550  ;  Wyman  v.  Herard,  9 
Okla.  35.  See  also  Harral  v.  Leverty,  50  Conn. 
46,  47  Am.  Rep.  608. 

4.  Same  Parties  or  Same  Time.  —  Standley  v. 
Northwestern  Mut.  L.  Ins.  Co.,  95  Ind.  254; 
Simkins  V.  Columbia,  etc.,  R.  Co.,  20  S.  Car. 
259,  19  Am.  &  Eng.  R.  Cas.  467.  And  see 
Latimer  v.  Sullivan,  30  S.  Car.  in  ;  Latimer  v. 
Mahaffey,  30  S.  Car.  612. 


5.  Legal  Relation  Necessary. —  Harris  v.  Ran- 
dolph County  Bank,  157  Ind.  120:  Standley  v. 
Northwestern  Mut.  L.  Ins.  Co.,  95  Ind.  254; 
Sterne  v.  Vincennes  First  Nat.  Bank,  79  Ind. 
560  ;  Brower  v.  Nellis,  6  Ind.  App.  323.- 

6.  Distinct  Violations  of  Same  Contract  —  Cali- 
fornia.— ■  Wheelock  v.  Pacific  Pneumatic  Gas 
Co.,  51  Cal.  223  ;  Dennis  v.  Belt,  30  Cal.  247. 

Indiana. — Mills  v.  Rosenbaum,  103  Ind.  152; 
Howe  Mach.  Co.  v.  Reber.  66  Ind.  498  ;  Norris 
v.  Tharp,  65  Ind.  47  :  Stilwell  v.  Chappell,  30 
Ind.  72;  Cummings  v.  Pence,  1  Ind.  App.  317: 
Kisler  v.  Tinder,  29  Ind.  270  ;  Love  v.  Oldham. 
22  Ind.  51. 

Iowa.  —  Logan  v.  Tibbott,  4  Greene  (Iowa) 
389  ;  Donahue  v.  Prosser,  10  Iowa  276. 

Maine.  —  Rogers      Humphrey,  39  Me.  382. 
Missouri.  —  Smith   v.   Steinkamper,    16  Mo. 
150. 

New  York.  —  Brown  v.  Buckingham,  (Supm. 
Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  387;  Bulkley 
V.  Healy,  58  Hun  (N.  Y.)  608,  12  N.  Y.  Supp. 
54;  Nichols  z\  Townsend,  7  Hun  (N.  Y.)  375; 
Patton  v.  Royal  Baking  Powder  Co..  114  N.  Y. 
1  ;  Elwell  v.  Skiddy,  77  N.  Y.  282 ;  Dounce  v. 
Dow,  57  N.  Y.  16;  Gleadell  v.  Thomson,  56 
N.  Y.  194;  Walling  v.  Schwarzkopf.  7  N.  Y. 
Wkly.  Dig.  430;  Bruce  v.  Welch,  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  St.  Rep.  617. 

North  Carolina.  —  McKinnon  v.  Morrison, 
104  N.  Car.  354.  And  see  McKinnon  v.  Mc- 
intosh. 98  N.  Car.  80;  Wilson  v.  Hughes,  94  N. 
Car.  182;  Hurst  v.  Everett,  91  N.  Car.  399. 

Ohio.  —  Cow  Run  Co.  v.  Lehmar,  41  Ohio 
St.  384- 

West  Virgi)iia.  —  Natural  Gas  Co.  v.  Healy, 
33  W.  Va.  102. 

Wisconsin.  —  Schweickhart  v.  Stuewe,  71 
Wis.  1,  5  Am.  St.  Rep.  190;  Croninger  v.  Paige, 
48  Wis.  229-:  Hall  v.  Gale,  14  Wis.  54;  Butler 
i'.  Titus,  13  Wis.  429. 

Such  a  cause  of  action  also  arises  out  of  the 
Transaction  which  is  the  foundation  of  the 
plaintiff's  cause  of  action.  Baker  v.  Connell, 
t  Daly  (N.  Y.)  460. 

7.  Breach  of  Collateral  Contract — Florida. — 
Coy  v.  Dovvnie.  14  Fla.  544. 

Indiana.  —  Howe  Mach.  Co.  v.  Reber,  66  Ind. 
498;  Mullerdnre  v.  Scott,  45  Ind.  113. 

Iowa.  —  Moberly  v.  Alexander,  19  Towa  162. 
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reciprocal  rights,1  or  a  right  or  a  claim  to  recover  that  which  the  plaintiff 
claims  to  have  been  injured  or  trespassed  upon,2  or  an  injury  to  property  or 
property  rights  with  respect  to  which  the  claim  of  the  plaintiff  is  asserted,3 
is  sufficiently  connected  with  the  subject  of  the  action  to  constitute  a  good 
counterclaim.  But  where  the  causes  of  action  exist  independently  of  each 
other,  and  the  only  remote  connection  between  them  is  that  one  caused  the 
other,  or  the  attempted  enforcement  of  one  gave  rise  to  the  other,  or  furnished 
the  motive  or  reason  for  the  other,4  or  where  the  demand  arises  out  of  trans- 
actions concerning  the  same  property,  but  are  had  at  a  different -time  and 
under  different  circumstances,5  the  connection  between  them  is  not  sufficient 
to  authorize  them  to  be  pleaded  as  a  counterclaim.  The  phrase  "  connected 
with  the  subject  of  the  action  "  should  be  liberally  construed  so  as  to  prevent 
a  needless  multiplicity  of  suits.6 


Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Thompson,  18  B.  Mon.  (Ky.)  735. 

Minnesota.  —  Lowry  v.  Hurd,  7  Minn.  356. 

Missouri. —  Hembrock      Stark,  53  Mo.  588. 

New  York.  —  Van  Brunt  v.  Day,  81  N.  Y. 
251  ;  Sandford  v.  Travers,  40  N.  Y.  140;  Har- 
lock  v.  Le  Baron,  (Supm.  Ct.  Spec.  T.)  1  Civ. 
Pro.  (N.  Y.)  168;  Carpenter  v.  Butler,  13  N. 
Y.  Wkly.  Dig.  112. 

Ohio.  —  Allen  v.  Shackelton,  15  Ohio  St. 
145;  Hill  v.  Butler,  6  Ohio  St.  207. 

Wisconsin.  —  Eaton  v.  Tallmadge,  22  Wis. 
526  ;  Peterson  v.  Johnson,  22  Wis.  21,  94  Am. 
Dec.  581  ;  Jones  v.  Keyes,  16  Wis.  562;  Akerly 
v.  Vilas,  15  Wis.  410;  Racine  County  Bank  v. 
Keep,  13  Wis.  209;  Ainsworth  v.  Bowen,  9  Wis. 
348. 

1.  Infringement  of  Same  or  Reciprocal  Rights.  — 

Snow  v.  Holmes,  71  Cal.  142;  Leslie  v.  Leslie, 
(C.  PI.  Spec.  T.)  11  Abb.  Pr.  N.  S.  (N.  Y.) 
31  t  ;  Vose  v.  Galpen,  (Supm.  Ct.  Spec.  T.)  18 
Abb.  Pr.  (N.  Y.)  96;  Glen,  etc.,  Mfg.  Co.  v. 
Hall,  61  N.  Y.  226,  19  Am.  Rep.  278.  And  see 
Grimes  v.  Grimes,  88  Ky.  20  ;  Carpenter  v. 
Manhattan  L.  Ins.  Co.,  22  Hun  (N.  Y.)  49. 

A  cause  of  action  for  a  breach  of  the  same 
trust,  which  the  plaintiff  alleges  the  defendant 
broke,  is  connected  with  the  subject  of  the  ac- 
tion, and  a  proper  subject  for  a  counterclaim. 
Vose  v.  Galpen,  (Supm.  Ct.  Spec.  T.)  18  Abb. 
Pr.  (N.  Y.)  96. 

In  an  action  against  a  cotenant  to  recover 
the  plaintiff's  share  of  rents  collected,  the  de- 
fendant may  counterclaim  damages  for  wrong- 
fully driving  off  tenants.  Dale  v.  Hall,  64  Ark. 
221. 

2.  Converse  Claim  s  to  Same  Thing.  —  Hampson 
V.  Fall,  64  Ind.  382  ;  Jeffersonville,  etc.,  R.  Co. 
v.  Oyler,  60  Ind.  383  ;  Gossard  v.  Ferguson.  54 
Ind.  520;  Gilpin  v.  Wilson,  53  Ind.  443;  Mc- 
Mannus'ii.  Smith,  53  Ind.  211;  Winslow  v. 
Winslow,  52  Ind.  8  ;  Grimes  v.  Duzan,  32  Ind. 
361  ;  Venable  v.  Dutch,  37  Kan.  515,  1  Am.  St. 
Rep.  260:  Whitlock  v.  Ledford,  82  Ky.  390; 
Jarvis  -'.  Peck,  19  Wis.  74. 

Against  a  life  tenant's  permanent  improve- 
ments, waste  may  be  counterclaimed.  Sherrill 
v.  Connor,  107  N.  Car.  630. 

3.  See  Revere  F.  Ins.  Co.  7-.  Chamberlin,  56 
Iowa  508;  McAdow  v.  Ross.  53  Mo.  199; 
Michel  v.  Hallheimer,  56  Hun  (N.  Y.)  416. 

4.  One  Wrong  Furnishing  Motive  or  Reason  for 
Another — United  States.  —  Gelshenen  v.  Har- 
ris, 26  Fed.  Rep.  680. 


Indiana. — -Shelly  v.  Vanarsdoll,  23  Ind.  543. 
Kentucky.  —  Nolle    v.    Thompson,    3  Met. 
(Ky.)  I3i. 

Nebraska.  —  Barr  v.  Post,  56  Neb.  698. 
New  York. — •  Fellerman  v.  Dolan,  (C.  PI. 
Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  395,  note;  Heidel- 
bach  v.  Kilpatrick,  (Supm.  Ct.  Spec.  T.)  3  Civ. 
Pro.  (N.  Y.)  209;  Rothschild  v.  Whitman,  57 
Hun  (N.  Y.)  135,  132  N.  Y.  476;  Ferris  v. 
Armstrong  Mfg.  Co.,  57  Hun  (N.  Y.)  592,  10 
N.  Y.  Supp.  750 ;  Sheehan  v.  Pierce,  70  Hun 
(N.  Y.)  22. 

North  Carolina. —  Street  v.  Andrews,  115  N. 
Car.  417. 

Wisconsin.  —  Mulberger  Koenig,  62  Wis. 
562;  Heckman  v.  Swartz,  55  Wis.  173. 

But  see  Waugenheim  v.  Graham,  39  Cal.  169; 
Cincinnati  Daily  Tribune  Co.  v.  Bruck,  61  Ohio 
St.  489,  76  Am.  St.  Rep.  433. 

A  tort  cannot  be  regarded  as  growing  out  of 
or  connected  with  a  contract,  within  the  meaning 
of  the  statute,  simply  because  the  contract  sug- 
gested it  or  was  remotely  an  incident  to  it. 
Slayback  v.  Jones,  9  Ind.  470,  approved  in  Blue 
v.  Capital  Nat.  Bank,  145  Ind.  518. 

In  an  action  of  trespass  for  damages,  benefits 
growing  out  of  the  act  constituting  the  trespass 
cannot  be  set  up  as  a  counterclaim.  Bazemore 
v.  Bridgers,  105  N.  Car.  191. 

5.  Different  Transactions  Concerning  Same  Prop- 
erty.—  See  Meeks  v.  Berry,  (Supm.  Ct.  Gen. 
T.)  3  N.  Y.  Supp.  840  ;  Bradhurst  v.  Townsend. 
11  Hun  (N.  Y.)  104;  Finkelmeier  v.  Bates,  48 
N.  Y.  Super.  Ct.  433,  affirmed  92  N.  Y.  172; 
Devries  v.  Warren,  82  N.  Car.  356  ;  Simkins  v. 
Columbia,  etc.,  R.  Co.,  20  S.  Car.  239,  19  Am. 
&  Eng.  R.  Cas.  467;  Sharp  v.  Kinsman,  18  S. 
Car.  108;  Akerly  v.  Vilas,  21'  Wis.  88;  Briggs 
v.  Seymour,  17  Wis.  255. 

6.  Liberal  Construction  of  Statute.  —  Woodruff 
v.  Garner,  27  Ind.  4,  89  Am.  Dec.  477  ;  Sheibley 
v.  Dixon  County,  61  Neb.  409  ;  Lawrence  v. 
Bank  of  Republic.  3  Robt.  (N.  Y.)  142,  reversed 
on  other  grounds  in  35  N.  Y.  320.  See  also 
Glen,  etc.,  Mfg.  Co.  7'.  Hall.  61  N.  Y.  226,  19 
Am.  Rep.  278 ;  Ashley  v.  Marshall.  29  N.  Y. 
404  ;  Carpenter  v.  Manhattan  L.  Tns.  Co.,  22 
Hun  (N.  Y.)  52;  Lapham  v.  Osborne,  20  Nev. 
168. 

Indiana  Statute  Construed.  —  "  In  defining  a 
counterclaim  the  code  provides  that  it  '  is  any 
matter  arising  out  of  or  connected  with  the 
cause  of  action,'  and  if  a  strict  construction 
were  adopted  the  office  of  a  counterclaim  would. 
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(4)  Tort  and  Contract  —  Statement  of  Rule.  —  Counterclaims  founded  in  tort 
may  be  set  up  in  actions  founded  upon  contract,1  or  in  actions  sounding  in 
tort,2  and  counterclaims  founded  on  contract  may  be  pleaded  in  actions  of 
tort,3  provided  they  are  connected  with  the  subject-matter  of  the  action, 
or  arise  out  of  the  transaction  which  is  the  foundation  of  the  plaintiff's  action.4 


be  very  much  restricted,  for  the  defendant 
would  be  confined  to  such  matters  as  were  con- 
nected with  or  grew  out  of  the  statement  of 
the  facts  pleaded  as  constituting  the  grounds 
of  the  plaintiff's  right  to  recover.  A  liberal 
construction  has,  however,  been  given  to  the 
code,  and  a  counterclaim  is  good  if  it  allege 
matters  connected  with  the  subject  of  the 
original  action.  Our  cases  do,  indeed,  go  fur- 
ther, for  they  hold  that  a  counterclaim  may  be 
maintained  where  it  reaches  the  object  of  the 
action.  Tabor  v.  Mackkee,  58  Ind.  290  ;  Grimes 
v.  Duzan,  32  Ind.  361  ;  Emily  v.  Harding,  S3 
Ind.  102;  Woodruff  v.  Garner,  27  Ind.  4,  89 
Am.  Dec.  477 ;  Gilpin  v.  Wilson,  53  Ind.  443 ; 
Gossard  v.  Ferguson,  54  Ind.  519;  Stilwell  v. 
Chappell,  30  Ind.  72.  We  do  not  say  that 
this  doctrine  is  expressed  in  direct  terms, 
but  it  is  the  result  of  the  decisions.  It  is  a 
just  result,  and  gives  fair  and  beneficent  effect 
to  the  spirit  of  the  code,  and  is  in  accordance 
with  the  views  of  two  of  the  leading  authors 
on  code  pleading.  Pomeroy  Rem.,  §  775  ;  Bliss 
Code  PL,  §  37s,  p.  376,  n.  1."  Standley  v. 
Northwestern  Mut.  L.  Ins.  Co.,  95  Ind.  263. 

1.  Counterclaims  in  Tort  Allowed  in  Actions 
upon  Contract  —  United  States.  —  Rush  v.  Kan- 
sas City  First  Nat.  Bank,  71  Fed.  Rep.  102,  36 
U.  S.  App.  248. 

Arkansas.  —  Dale  v.  Hall,  64  Ark.  221. 
Iowa.  —  Campbell  v.  Fox,  11  Iowa  318. 
Kentucky.  —  Tinsley  v.  Tinsley,  15  B.  Mon. 
(Ky.)  454- 

Missouri.  —  Miller  v.  Crigler,  83  Mo.  App. 
395- 

Nebraska.  —  Sheibley  v.  Dixon  County,  61 
Neb.  409. 

New  York.  —  Cass  v.  Higenbotam,  100  N.  Y. 
248 ;  Siebrecht  v.  Siegel-Cooper  Co.,  38  N.  Y. 
App.  Div.  549. 

North  Carolina.  —  Branch  v.  Chappell,  119N. 
Car.  81  ;  Bitting  v.  Thaxton,  72  N.  Car.  541. 

Ohio.  —  Pierce  v.  Tiersch,  40  Ohio  St.  168. 

Texas.  —  Streeper  v.  Thompson,  (Tex.  Civ. 
App.  1893)  23  S.  W.  Rep.  326. 

Wisconsin.  —  Vilas  v.  Mason.  25  Wis.  310; 
Ainsworth  v.  Bowen,  9  Wis.  348. 

Fraud  in  Procuring  a  Contract  may  be  counter- 
claimed  in  an  action  upon  the  contract.  Miller 
"'.  Crigler,  83  Mo.  App.  402. 

In  an  Action  for  Work  and  Labor  the  defend- 
ant may  counterclaim  damages  caused  by  fire  set 
by  the  plaintiff  negligently  and  in  disobedience 
of  orders.    Branch  v.  Chappell,  119  N.  Car.  81. 

2.  Counterclaims  in  Tort  Allowed  in  Actions  for 
Tort.  —  Stillwell  v.  Duncan,  103  Ky.  59;  Brown 
v.  Buckingham,  (Supm.  Ct.  Spec.  T.)  11  Abb. 
Pr.  (N.  Y.)  387,  21  How.  Pr.  (N.  Y.)  190; 
Xenia  Branch  Bank  v.  Lee,  2  Bosw.  (N.  Y.) 
694,  7  Abb.  Pr.  (N.  Y.)  372;  Carpenter  v.  Man- 
hattan L.  Ins.  Co.,  22  Hun  (N.  Y.)  49.  93  N. 
Y.  552;  Heigle  v.  Willis.  50  Hun  (N.  Y.)  588; 
Murphy  v.  McQuade.  (N.  Y.  City  Ct.  Gen.  T.) 
20  Misc.  (N.  Y.)  671  ;  Eckert  v.  Gallien,  40 


N.  Y.  App.  Div.  526;  Chamboret  v.  Cagney,  2 
Sweeny  (N.  Y.)  378  ;  Walsh  v.  Hall,  66  N.  Car. 
233  ;  Cincinnati  Daily  Tribune  Co.  v.  Bruck,  61 
Ohio  St.  489,  76  Am.  St.  Rep.  433  ;  Pelton  v. 
Powell,  96  Wis.  473. 

In  an  Action  for  Libel  provoked  by  a  malicious 
suit,  a  counterclaim  for  damages  caused  by  the 
malicious  suit  is  connected  with  the  subject  of 
the  action.  Cincinnati  Daily  Tribune  Co.  v. 
Brouck,  61  Ohio  St.  489,  76  Am.  St.  Rep.  433. 
But  see  supra,  this  subdivision,  Connection  with 
Subject  of  Action. 

In  an  Action  for  Assault,  a  counterclaim  for 
damages  based  on  the  same  affray  is  connected 
with  the  subject  of  the  action,  which  is  the 
affray.  Slone  v.  Slone,  2  Met.  (Ky.)  339; 
Murphy  v.  McQuade,  (N.  Y.  City  Ct.  Gen.  T.) 
20  Misc.  (N.  Y.)  671  ;  Pelton  v.  Powell.  96  Wis. 
473.  Contra,  Prosser  v.  Carroll,  (Supm.  Ctj. 
Spec.  T.)  33  Misc.  (N.  Y.)  431. 

In  an  action  for  an  assault  and  battery,  the 
defendant  cannot  set  up  as  a  defense  an  assault 
and  battery  committed  upon  him  by  the  plain- 
tiff, just  before  the  time  of  the  assault  com- 
plained of.  Barhyte  v.  Hughes,  33  Barb.  (N. 
Y.)  320.  But  this  was  placed  upon  the  express 
ground  that  counterclaims  could  not.be  set  up 
in  actions  of  tort,  which  is  erroneous.  See 
supra,  this  subsection,  Claims  Arising  Out  of 
Same  Transaction  —  Tort  and  Contract. 

In  an  Action  for  Trespass  to  Land,  the  defend- 
ant asserting  title  in  himself  may  by  counter- 
claim recover  possession  or  damages  for  injury 
to  the  land  by  the  plaintiff,  as  such  counter- 
claim is  connected  with  the  subject  of  the 
action,  i.  e.,  the  land.  Stillwell  v.  Duncan,  103 
Ky.  59,  following  Whitlock  v.  Ledford,  82  Ky. 
39i- 

Damage  Caused  by  Mutual  Negligence.  — 

Heigle  v.  Willis,  50  Hun  (N.  Y.)  588:  Murphy 
v.  McQuade.  (N.  Y.  City  Ct.  Gen.  T.)  20  Misc. 
(N.  Y.)  672;  McArthur  v.  Green  Bay,  etc.. 
Canal  Co.,  34  Wis.  139. 

3.  Counterclaims  in  Contract  Allowed  in  Actions 
of  Tort. —  Story,  etc.,  Commercial  Co.  v.  Story, 
100  Cal.  30:  Judah  v.  Vincennes  University, 
16  Ind.  56;  Bowman  v.  Lickey.  86  Mo.  App.  47  ; 
Kamerick  v.  Castleman.  23  Mo.  App.  485  ;  Birch 
v.  Hall,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp. 
747;  Ter  Kuile  v.  Marsland,  81  Hun  (N.  Y.) 
420 ;  Empire  Dairy  Feed  Co.  v.  Chatham  Nat. 
Bank,  30  N.  Y.  App.  Div.  476  ;  Cow  Run  Co.  v. 
Lehmer,  41  Ohio  St.  384.  But  see  Campbell  v. 
Fox,  1 1  Iowa  318. 

4.  New  York.  —  Rhinelander  v.  Martin,  (N. 
Y.  City  Ct.  Spec.  T.I  23  Abb.  N.  Cas.  (N.  Y.)  267  ; 
Henry  v.  Henry,  (N.  Y.  Super.  Ct.)  17  Abb.  Pr. 
(N.  Y.)  41 1  ;  Chambers  v.  Lewis,  (C.  PI.  Gen. 
T.)  11  Abb.  Pr.  (N.  Y.)  210:  Venice  v.  Breed, 
65  Barb.  (N.  Y.)  597  ;  Van  Dyck  v.  McQuade, 
(N.  Y.  Super.  Ct.)  57  How.  Pr.  (N.  Y.)  62; 
Gottler  v.  Babcock,  (C.  PI.  Spec.  T.)  7  Abb.  Pr. 
(N.  Y.)  392,  note ;  People  v.  Dennison.  84  N. 
Y.  276  ;  Smith  v.  Hall,  67  N.  Y.  48  :  Lehmair  v. 
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Counterclaims  based  on  contract  may,  of  course,  be  pleaded  in  contract 
actions  where  connected  with  the  subject  of  the  action,1  though  under  the 
statutes  of  most  states  independent  causes  of  action  ex  contractu  may  be 
counterclaimed.a 

In  an  Action  upon  a  Contract  a  claim  for  damages  for  a  tort  cannot  be  set  up  as 
a  counterclaim  when  not  connected  with  the  subject- matter  of  the  plaintiff's 
claim,  or  the  cause  of  action  stated  in  the  complaint,3  unless  the  case  is  one 
where  the  tort  may  be  and  is  waived  and  the  recovery  is  sought  upon  the 
implied  contract.    This  class  of  cases  has  been  already  considered. 4 

In  an  Action  for  a  Tort  damages  for  a  wholly  distinct  tort  cannot  be  counter- 
claimed,5  nor  can  a  cause  of  action  arising  upon  a  distinct  contract  be 


Griswold,  40  N.  Y.  Super.  Ct.  100;  Green  v. 
Parsons,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep. 
97;  Chamboret  v.  Cagney,  2  Sweeny  (N.  Y.) 
378;  Xenia  Branch  Bank  v.  Lee,  (N.  Y.  Super. 
Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  372. 

North  Carolina.  —  Lee  v.  Eure,  93  N.  Car.  5  ; 
Holliday  v.  McMillan,  83  N.  Car.  270 ;  Mauney 
V.  Ingram,  78  N.  Car.  96. 

South  Carolina.  —  Humbert  v.  Brisbane,  25 
S.  Car.  506. 

And  see  Boil  v.  Simms,  60  Ind.  162;  Hess  v. 
Young,  59  Ind.  379;  Humphrey  v.  Merritt,  51 
Ind.  197;  Judah  v.  Vincennes  University,  16 
Ind.  56.  See  also  supra,  this  subsection,  Claims 
Arising  Out  of  Same  Transaction  Tort  and 
Contract. 

1.  Contracts.  —  Louisville,  etc.,  R.  Co.  v. 
Thompson,  18  B.  Mon.  (Ky.)  743. 

2.  See  supra,  this  subsection,  Claims  ex  Con- 
tractu in  Actions  on  Contract  —  Actions  Aris- 
ing upon  Contract. 

In  A's  action  to  recover  of  B  for  two  organs 
sold  and  delivered,  B  cannot  counterclaim  for 
breach  of  warranty  of  other  organs,  delivered 
under  a  prior  sale.  Needham  v.  Pratt,  40  Ohio 
St.  186.  See  also  Evans  v.  Hall,  1  Handy 
(Ohio)  434. 

An  Existing  Contract,  Superseding  One  Pre- 
viously Made,  cannot,  in  an  action  on  the  origi- 
nal contract,  be  pleaded  as  a  counterclaim, 
Griswold  v.  Pieratt,  110  Cal.  259;  nor,  in  an 
action  upon  the  subsequent  contract,  can  breach 
of  the  former  be  counterclaimed,  Sugden  v. 
Magnolia  Metal  Co.,  58  N.  Y.  App.  Div. 
236. 

3.  Action  on  Contract  —  Counterclaims  in  Tort 
Disallowed  —  California.  —  Jeffreys  v.  Han- 
cock, 57  Cal.  646. 

Colorado.  —  Esbensen  v.  Hover,  3  Colo.  App. 
467. 

Indiana.  —  Blue  v.  Capital  Nat.  Bank,  145 
Ind.  518;  Richey  v.  Bly,  115  Ind.  232;  West  v. 
Hays,  104  Ind.  251  ;  Avery  v.  Dougherty,  102 
Ind.  443,  52  Am.  Rep.  680 ;  Zeigelmueller  v. 
Seamer,  63  Ind.  488  ;  Harris  v.  Rivers,  53  Ind. 
216;  Humphreys.  Merritt,  51  Ind.  197;  Roback 
v.  Powell,  36  Ind.  515;  Indianapolis,  etc.,  R. 
Co.  v.  Ballard,  22  Ind.  448  ;  Slayback  v.  Jones, 
0  Ind.  470  ;  Lovejoy  v.  Robinson,  8  Ind.  400  ; 
Conner  v.  Winton,  7  Ind.  523. 

Minnesota.  —  Warner  v.  Foote,  40  Minn.  176; 
McLane  v.  Kelly,  72  Minn.  395  ;  Steinhart  v. 
Pitcher,  20  Minn.  102;  Folsom  v.  Carli,  6  Minn. 
284.  See  also  lllingworth  v.  Greenleaf,  11 
Minn.  235;  Brady  7'.  Brennan.  25  Minn.  210; 
Walker  v.  Johnson,  28  Minn.  147. 

Missouri.  —  Ritchie  v.  Hayward,  71  Mo.  560; 


Brake  v.  Corning,  19  Mo.  125;  Mahan  v.  Ross, 
18  Mo.  121;  Pratt  v.  Menkens,  18  Mo.  158; 
Johnson  v.  Jones,  16  Mo.  495  ;  State  v.  Modrell, 
15  Mo.  421. 

Montana.  —  Collier  v.  Ervin,  3  Mont.  142. 
Nebraska.  —  Insurance  Co.  of  North  America 
v.  Parker,  (Neb.  1902)  89  N.  W.  Rep.  1040; 
Watts  v.  Gantt,  42  Neb.  869  ;  Brugman  v.  Burr, 
30  Neb.  406;  Smith  v.  Fife,  2  Neb.  10. 

New  York.  —  Peabody  V.  Bloomer,  (N.  Y. 
Super.  Ct.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  353; 
Bell  v.  Lesbini,  (N.  Y.  City  Ct.  Spec.  T.)  4  Civ. 
Pro.  (N.  Y.)  367;  Cram  v.  Dresser,  2  Sandf. 
(N.  Y.)  120;  Cupi  v.  Craftman's  Club,  (Supm. 
Ct.  App.  T.)  33  Misc.  (N.  Y.)  757;  Burrell  v. 
Do  Sim,  (C.  PI.  Gen.  T.)  24  Civ.  Pro.  (N.  Y.) 
243,  10  Misc.  (N.  Y.)  745,  1  N.  Y.  Annot.  Cas. 
189;  McKenzie  v.  Hatton,  70  Hun  (N.  Y.) 
142;  Starr  Cash  Car  Co.  v.  Reinhart,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  116;  De  Forest  v. 
Andrews,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N. 
Y.)  148;  Eckert  v.  Gallien,  (Supm.  Ct.  Spec. 
T.)  24  Misc.  (N.  Y.)  486;  Meeks  v.  Berry, 
(Supm.  Ct.  Gen.  T.)  21  N.  Y.  St.  Rep.  248; 
Romaine  v.  Brewster,  (C.  PI.  Gen.  T.)  10  Misc. 
(N.  Y.)  121.  See  also  Edgerton  v.  Page,  20 
N.  Y.  281. 

North  Carolina.  —  Lee  v.  Eure,  93  N.  Car.  5  ; 
Devries  v.  Warren,  82  N.  Car.  356;  Street  v. 
Bryan,  65  N.  Car.  619. 

North  Dakota.  —  Braithwaite  v.  Akin,  3  N. 
Dak.  365. 

South  Carolina.  —  Humbert  v.  Brisbane,  25 
S.  Car.  513;  Copeland  v.  Young,  21  S.  Car. 
276. 

Texas.  —  Pittman  v.  Keith,  (Tex.  Civ.  App. 
1893)  24  S.  W.  Rep.  88. 

Wisconsin.  —  Akerly  v.  Vilas.  21  Wis.  88. 
Even  if  the  Plaintiff  Be  Insolvent,  equity  can- 
not allow  the  set-off  of  a  cause  of  action  for  an 
independent  tort  against  a  claim  arising  on  con- 
tract.   Braithwaite  v.  Akin,  3  N.  Dak.  365. 

4.  See  supra,  this  subsection,  Claims  ex  Con- 
tractu in  Actions  on  Contract  —  Actions  Aris- 
ing upon  Contract.  See  also  Bell  v.  Lesbini. 
(N.  Y.  City  Ct.  Spec.  T.)  4  Civ.  Pro.  (N.  Y.) 
369- 

5.  Actions  for  Tort  —  Counterclaim  for  Distinct 
Tort — Arkansas.  —  Chandler  r.  Lazarus,  55 
Ark.  312. 

California.  —  Wigmore  V.  Buell,  116  Cal.  97, 
58  Am.  St.  Rep.  140;  Demartin  v.  Albert,  68 
Cal.  277  ;  Lovensohn  v.  Ward,  45  Cal.  8  :  Mac- 
dougall  v.  Maguire,  35  Cal.  274,  95  Am.  Dec.  98. 

Indiana.  —  Shelly  v.  Vanarsdoll,  23  Ind.  543  ; 
Slayback  v.  Jones,  9  Ind.  470 ;  Lovejoy  v.  Robin- 
son, 8  Ind.  399. 
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counterclaimed  in  such  an  action.1 

Discordant  Cases.  —  There  are  cases  wherein  it  is  broadly  held  that  a  cause  of 
action  upon  contract  cannot  be  counterclaimed  in  an  action  for  a  tort,2  and 


Kentucky.  —  Chesapeake,  etc.,  R.  Co.  v.  Roe, 
(Ky.  [899)  54  S.  W.  Rep.  1. 

Minnesota.  —  Walker  v.  Johnson,  28  Minn. 
147. 

Missouri.  —  Reamer  v.  Morrison  Express  Co., 
93  Mo.  App.  501. 

Nebraska.  —  Barr  v.  Post,  56  Neb.  698. 

New  York.  —  Fellerman  v.  Dolan,  (C.  PI. 
Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  395,  note;  Murden 
v.  Priment,  1  Hilt.  (N.  Y.)  75  ;  Rothschild  v. 
Whitman,  132  N.  Y.  472;  Hall  v.  Werney,  18 
N.  Y.  App.  Div.  565 ;  Sheehan  v.  Pierce,  70 
Hun  (N.  Y.)  22. 

North  Carolina.  —  Street  v.  Andrews,  115  N. 
Car.  417;  Bazemore  v.  Bridgers,  105  N.  Car. 
191. 

Oregon.- — Miser  v.  O'Shea,  37  Oregon  231. 

Texas.  —  Forke  v.  Homann,  14  Tex.  Civ.  App. 
670;  Hart  v.  Davis,  21  Tex.  411. 

Wisconsin.  —  Mulberger  v.  Koenig,  62  Wis. 
564;  Weatherby  v.  Meiklejohn,  56  Wis.  74; 
Heckman  v.  Swartz,  55  Wis.  173;  Tallman  v. 
Barnes,  54  Wis.  181  ;  Dietrich  v.  Koch,  35  Wis. 
618;  Noonan  v.  Orton,  30  Wis.  359;  Scheunert 
v.  Kaehler,  23  Wis.  523;  Akerly  v.  Vilas,  21 
Wis.  in. 

In  an  Action  for  Malicious  Prosecution  and  False 
Imprisonment,  the  subject  of  the  action  is  the 
commencement  of  the  action  alleged  to  be  ma- 
licious and  the  arrest,  and  therefore  a  cause  of 
action  for  fraud  in  obtaining  goods  on  credit  is 
not  connected  with  the  subject  of  the  action 
and  cannot  be  counterclaimed,  although  such 
fraud  was  the  subject  of  the  action  alleged  to 
be  malicious  and  in  which  the  order  of  arrest 
was  made.  Rothschild  v.  Whitman,  132  N.  Y. 
476,  distinguishing  Carpenter  v.  Manhattan  L. 
Ins.  Co.,  93  N.  Y.  552 ;  Thompson  v.  Kessel, 
30  N.  Y.  383  ;  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61 
N.  Y.  226,  19  Am.  Rep.  278. 

In  an  Action  Against  a  Railroad  Company  for 
Killing  Stock,  the  defendant  cannot  counter- 
claim for  damage  to  its  train  upon  the  ground 
of  negligence  in  permitting  said  stock  to  go 
upon  the  track.  Lake  Shore,  etc.,  R.  Co.  v. 
Van  Auken,  1  Ind.  App.  492  ;  Chesapeake,  etc., 
R.  Co.  v.  Roe,  (Ky.  1899)  54  S.  W.  Rep.  1  ; 
Louisville,  etc.,  R.  Co.  v.  Simmons,  85  Ky.  151. 
But  compare  McArthur  v.  Green  Bay,  etc.,  Canal 
Co.,  34  Wis.  139. 

1.  Actions  for  Tort  —  Counterclaim  on  Distinct 
Contract — Illinois.  —  Gunnerson  v.  Erickson, 
69  111.  App.  159. 

Indiana. —  Boil  Simms,  60  Ind.  162;  Block 
v.  Swango,  10  Ind.  App.  600;  Crowe  v.  Kell,  7 
Ind.  App.  683. 

Minnesota.  —  Illingworth  v.  Greenleaf,  11 
Minn.  235. 

Missouri.  —  Kamerick  v.  Castleman,  23  Mo. 
App.  485- 

New  York.  —  Huelet  v.  Reyns,  (Supm.  Ct. 
Spec.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  27;  Pattison 
-'.  Richards,  22  Barb.  (N.  Y.)  143  ;  Chambers  v. 
Lewis,  2  Hilt.  (N.  Y.)  591  ;  McQueen  v.  New, 
86  Hun  (N.  Y.)  271  ;  Rochester  Distilling  Co. 
v.  O'Brien,  72  Hun  (N.  Y.)  462 ;  People  v. 
Dennison,  84  N.  Y.  272 ;  Smith  v.  Hall,  67  N. 


Y.  48;  Eckert  v.  Gallien,  (Supm.  Ct.  Spec.  T.) 
24  Misc.  (N.  Y.)  485  ;  Lyungstrandh  ^.William 
Haaker  Co.,  (Supm.  Ct.  App.  T.)  16  Misc.  (N. 
Y.)  387 ;  Reichmann  v.  Nelson,  (N.  Y.  Super. 
Ct.  Gen.  T.)  13  Misc.  (N.  Y.)  502;  Empire 
Dairy  Feed  Co.  v.  Chatham  Nat.  Bank,  30  N. 
Y.  App.  Div.  477.  See  also  Chamboret  v. 
Cagney,  (N.  Y.  Super.  Ct.  Gen.  T.)  41  How. 
Pr.  (N.  Y.)  125. 

North  Carolina.  —  Smith  v.  Young,  109  N. 
Car.  224. 

Texas.  —  Brown  v.  Durham,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  331. 

Wisconsin.  —  Rylander  v.  Laursen,  113  Wis. 
461.    See  Tallman  v.  Barnes,  54  Wis.  181. 

In  an  Action  for  Libel  published  in  attempting 
to  collect  a  debt,  the  debt  cannot  be  counter- 
claimed.  Brown  v.  Durham,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  331. 

In  an  Action  for  a  Trespass  upon  Land,  the  de- 
fendant cannot  avail  himself  of  a  counterclaim 
for  taxes  paid  thereon  by  him  while  in  posses- 
sion, believing  himself  to  be  the  owner,  such 
counterclaim  being  given  only  in  actions  of 
ejectment  in  Wisconsin.  Davidson  v.  Roun- 
tree,  69  Wis.  655. 

Fraud  in  Performance  of  Contract  —  Leading 
Case. —  In  People  v.  Dennison,  84  N.  Y.  272, 
the  action  was  for  fraud.  The  defendant  con- 
tracted with  the  state  of  New  York  for  doing 
certain  work  in  the  construction  of  a  canal. 
The  defendant  procured,  by  false  representa- 
tions from  his  engineers,  false  and  fraudulent 
certificates  and  vouchers  as  to  the  work, 
whereby  he  defrauded  the  state  out  of  large 
sums  of  money.  The  action  by  the  people  was 
based  solely  on  the  fraud,  to  recover  back 
money  thus  obtained  from  the  people,  inde- 
pendent and  outside  of  the  contract.  The  de- 
fendant set  up  as  a  counterclaim  a  sum  due  to 
him  on  his  contract  with  the  people.  It  was 
disallowed,  on  the  ground  that  the  action  was 
on  the  fraud,  wholly  disconnected  from  the  con- 
tract. This  is  a  leading  case  upon  this  sub- 
ject. 

2.  Contract  Cannot  Be  Counterclaimed  Against 
Tort.  —  Hess  v.  Young,  59  Ind.  379 ;  Allen  v. 
Randolph,  48  Ind.  496  ;  Pattison  v.  Richards,  22 
Barb.  (N.  Y.)  143;  Chamboret  v.  Cagney,  2 
Sweeny  (N.  Y.)  378;  People  v.  Dennison,  84  N. 
Y.  279;  Smith  v.  Hall,  67  N.  Y.  48. 

Generally  as  to  the  right  of  counterclaim  in 
an  action  sounding  in  tort,  see  supra,  this  sub- 
section. Claims  Arising  Out  of  Same  Transac- 
tion—  Tort  and  Contract. 

"  A  contract  is  a  matter  which  cannot  arise 
out  of  tort,  or  be  so  connected  with  it  as  to  be 
pleaded  as  a  ^counterclaim  to  an  action  sound- 
ing in  tort."  Hess  v.  Young,  59  Ind.  383,  citing 
Conner  v.  Winton.  7  Ind.  523  ;  Lovejoy  v. 
Robinson,  8  Ind.  399  ;  Slayback  v.  Jones,  9  Ind. 
470  ;  and  Shelly  v.  Vanarsdoll,  23  Ind.  543. 

In  an  action  founded  upon  fraud,  a  counter- 
claim founded  on  contract  cannot  be  allowed. 
People  v.  Dennison,  84  N.  Y.  272. 

In  an  action  for  conversion  a  cause  of  action 
arising  upon  contract  is  not  a  proper  counter- 
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that  a  cause  of  action  for  tort  cannot  be  counterclaimed  at  all,  irrespective  of 
whether  the  action  is  in  contract  or  tort.1  But  if  these  cases  cannot  be  dis- 
tinguished upon  the  ground  that  such  broad  expressions  were  unnecessary 
because  upon  the  facts  the  counterclaims  rejected  were  not  connected  with 
the  subject-matter  of  the  action,  which  was  undoubtedly  true  in  many  cases, 
they  must  be  considered  as  overruled  by  the  later  cases  hereinbefore  cited. a 
(5)  Applications  and  Illustrations  of  Rules.  —  Many  illustrations  of  the 
application  of  the  foregoing  rules  to  particular  cases  have  been  given  in  con- 
nection with  the  statement  of  such  rules.  But  for  convenience  of  reference 
the  decisions  in  particular  classes  of  cases  have  been  here  grouped  under  the 
following  heads:  claims  connected  with  sales  of  real  or  personal  property;3 


claim.  Block  v.  Swango,  10  Ind.  App.  600; 
lllingworth  v.  Greenleaf,  1 1  Minn.  235  ;  Cham- 
bers v.  Lewis,  2  Hilt.  (N.  Y.)  591. 

Equitable  Counterclaim.  —  Where  an  action 
sounds  in  tort  the  defendant  will  not  be  al- 
lowed, by  an  appeal  to  the  equitable  jurisdiction 
of  the  court  based  on  the  insolvency  of  the 
plaintiff  and  the  consequent  loss  of  the  counter- 
claim, unless  it  is  set  off,  to  interpose  a  counter- 
claim.   McQueen  v.  New,  86  Hun  (N.  Y.)  271. 

1.  Tort  Not  Allowed  as  Counterclaim — Indi- 
ana.—  Harris  v.  Randolph  County  Bank,  157 
Ind.  120;  Blue  v.  Capital  Nat.  Bank,  145  Ind. 
518;  Avery  v.  Dougherty,  102  Ind.  443,  52  Am. 
Rep.  680 ;  Shelly  v.  Vanarsdoll,  23  Ind.  543  ; 
Block  v.  Swango,  10  Ind.  App.  600;  Crowe  v. 
Kell,  7  Ind.  App.  683. 

Minnesota.  —  Warner  v.  Foote,  40  Minn.  176; 
Steinhart  v.  Pitcher,  20  Minn.  102;  Folsom  v. 
Carli,  6  Minn.  420,  80  Am.  Dec.  456. 

Missouri.  —  Gantt  v.  Duffy,  71  Mo.  App.  91. 

Nezv  York. — -Drake  v.  Cockroft,  (C.  PI.  Gen. 
T.)  1  Abb.  Pr.  (N.  Y.)  208,  4  E.  D.  Smith  (N. 
Y.)  34;  Barhyte  v.  Hughes,  33  Barb.  (N.  Y.) 
320;  Piser  v.  Stearns,  1  Hilt.  (N.  Y.)  86; 
Chamboret  v.  Cagney,  2  Sweeny  (N.  Y.)  378; 
Haupt  v.  Ames,  26  N.  Y.  App.  Div.  550  ;  Mar- 
shall v.  Cohen,  (C.  PI.  Gen.  T.)  11  Misc.  (N. 
Y.)  397.  See  Conyngham  v.  Shiel,  (Supm.  Ct. 
App.  T.)  20  Misc.  (N.  Y.)  590. 

Texas.  —  Smith  v.  Bates,  (lex.  Civ.  App. 
1894)  27  S.  W.  Rep.  1044. 

"  The  general  rule  is  that  a  tort  cannot  be 
made  to  constitute  a  defense  either  by  way  of 
set-off  or  counterclaim."  Avery  v.  Dougherty, 
102  Ind.  446,  52  Am.  Rep.  680,  citing  Lovejoy 
v.  Robinson,  8  Ind.  399 ;  Slayback  v.  Jones,  9 
Ind.  470 ;  Shelly  v.  Vanarsdoll,  23  Ind.  543  ; 
and  Terre  Haute,  etc.,  R.  Co.  v.  Pierce,  95  Ind. 
500. 

But  where  such  counterclaim  is  litigated  by 
the  consent  of  the  parties,  upon  the  merits,  it 
becomes  an  accepted  issue  in  the  action,  and  it 
is  the  duty  of  the  court  to  determine  it.  War- 
ner v.  Foote,  40  Minn.  176. 

2.  Discordant  Cases  Criticised  or  Overruled.  — 
"The  authorities  relied  upon  by  the  plaintiffs 
in  the  case  at  bar  do  not  establish  a  contrary 
doctrine.  Upon  a  careful  examination  and 
analysis  of  them  I  find  that  every  case  so  cited 
has  been  correctly  decided,  although  with  a 
different  result,  for  the  reason  that  the  defend- 
ant had  failed  to  bring  himself  within  at  least 
one  of  the  exceptions  established  by  the  code 
as  aforesaid.  Pattison  7'.  Richards,  22  Barb. 
(N.  Y.)  143,  was  an  action  for  a  tort;  defend- 
ant counterclaimed  for  breach  of  a  contract 


made  four  years  prior  to  the  commission  of  the 
alleged  tort  and  having  no  connection  with  the 
subject  of  the  action.  Donahue  v.  Henry,  4 
E.  D.  Smith  (N.  Y.)  162,  was  an  action  for  a 
tort,  and  a  proposed  set-off  was  held  inadmis- 
sible because  it  related  to  other  property  than 
the  one  forming  the  subject  of  the  action. 
Barhyte  v.  Hughes,  33  Barb.  (N.  Y.)  320, 
was  an  action  for  an  assault  and  battery.  The 
defendant  set  up,  by  way  of  counterclaim,  an 
assault  and  battery  committed  upon  him  by  the 
plaintiff  prior  to  the  one  described  in  the  com- 
plaint. The  court  very  properly  held  that  the 
two  occurrences  were  so  independent  of  each 
other  that  they  could  not  be  disposed  of  in  one 
action.  In  New  York  v.  Parker  Vein  Steamship 
Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  21  How.  Pr.  (N. 
Y.)  289,  12  Abb.  Pr.  (N.  Y.)  300,  8  Bosw.  (N. 
Y.)  300,  the  action  was  on  contract  for  the  pay- 
ment of  rent.  The  counterclaim  was  for  a 
wrongful  conversion  of  certain  fixtures.  It 
neither  arose  out  of  the  contract  or  transaction 
set  forth  in  the  complaint,  nor  could  it  be  con- 
nected with  the  subject  of  the  action.  To  obvi- 
ate this  difficulty,  the  defendants  made  an 
attempt  to  sustain  it  under  the  second  subdi- 
vision of  section  150,  which  provides  that  in 
an  action  arising  on  contract,  any  other  cause 
of  action  arising  also  on  contract  may  be  set 
up  as  a  counterclaim,  and  argued  that  they  had 
a  right  to  waive  the  tort  and  proceed  upon  the 
legal  fiction  of  an  implied  contract  to  pay  the 
value.  But  the  court  held  that  this  could  not 
be  done  under  the  subdivision  referred  to  ;  that 
the  counterclaim  as  pleaded  was  simply  and 
purely  a  claim  to  recover  damages  for  a  tort, 
upon  which,  according  to  the  rule  laid  down  by 
the  Court  of  Appeals  in  Walter  v.  Bennett,  16 
N.  Y.  250,  no  recovery  could  be  had  as  upon 
contract."  Chamboret  v.  Cagney,  (N.  Y.  Super. 
Ct.  Gen.  T.)  41  How.  Pr.  (N.  Y.)  128. 

A  Similar  Question  and  Conflict  of  Authority 
arises  under  the  provision  'hat  a  cause  of  ac- 
tion arising  out  of  the  same  transaction  as  that 
sued  upon  may  be  counterclaimed.  See  supra, 
this  subsection,  Claims  Arising  Out  of  Same 
Transaction  —  Tort  and  Contract. 

3.  Counterclaims  Involving  Sales.  —  Hays  v. 
McLain,  66  Ark.  400  ;  Rennebaum  v.  Atkinson, 
103  Ky.  555;  Thompson  v.  Kessel,  30  N.  Y. 
383;  Devries  v.  Warren,  82  N.  Car.  356;  Le 
Clare  v.  Thibault,  41  Oregon  601  :  Fisher  v. 
Moolick,  13  Wis.  321.  And  see  Ingles  v.  Pat- 
terson, 36  Wis.  373. 

In  an  Action  for  Goods  Sold  and  Delivered  the 
defendant  may  counterclaim  for  fraudulent  over- 
charges, Siebrecht  v.  Siegel-Cooper  Co.,  38  N. 
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claims   arising   between    landlord    and    tenant;1    actions    of  replevin;2 


Y.  App.  Div.  549  ;  or  for  the  value  of  part  of  the 
goods  sent  the  plaintiff  to  be  repaired  and  not 
returned,  and  damages  for  their  detention,  Gen- 
eral Electric  Co.  v.  Williams,  123  N.  Car.  51; 
but  not  for  an  unlawful  attachment  issued  in 
the  action,  Esbensen  v.  Hover,  3  Colo.  App. 
467  ;  nor  for  malicious  prosecution  based  upon 
alleged  fraud  in  obtaining  the  goods  in  ques- 
tion, Pittman  v.  Keith,  (Tex.  Civ.  App.  1893) 
24  S.  W.  Rep.  88;  nor  for  an  injury  to  realty, 
Cupi  v.  Craftman's  Club,  (Supm.  Ct.  App.  T.) 
33  Misc.  (N.  Y.)  757. 

In  an  Action  to  Recover  the  Purchase  Price  of 
Land,  or  to  foreclose  a  purchase-money  mort- 
gage, the  defendant  may  counterclaim  damages 
caused  by  fraud  in  the  sale,  Mulvey  v.  King,  39 
Ohio  St.  491  ;  Allen  v.  Shackelton,  15  Ohio  St. 
145;  Pierce  v.  Tiersch,  40  Ohio  St.  168;  or  for 
breach  of  covenant  of  seizin,  Merritt  v.  Gouley, 
58  Hun  (N.  Y.)  372;  or  for  breach  of  covenant 
against  incumbrances,  Craig  v.  Heis,  30  Ohio 
St.  550  ;  or  for  removal  of  fixtures  by  the  seller, 
Grand  Lodge  v.  Knox,  20  Mo.  433.  But  the  de- 
fendant cannot  counterclaim  damages  for  a  sub- 
sequent trespass  by  the  seller,  Humbert  v.  Bris- 
bane, 25  S.  Car.  513;  Slayback  v.  Jones,  9  Ind. 
470  ;  nor  for  slander  of  title  or  malicious  prose- 
cution in  respect  to  such  land,  Akerly  v.  Vilas, 
21  Wis.  88;  Briggs  v.  Seymour,  17  Wis.  255. 

In  an  Action  for  Breach  of  a  Contract  of  Sale  of 
Real  Property,  a  counterclaim  for  use  and  occu- 
pation of  the  premises  prior  to  the  contract  of 
sale  is  not  connected  with  the  subject  of  the 
action.    McLane  v.  Kelly,  72  Minn.  395. 

1.  Counterclaim  Between  Landlord  and  Tenant. 
■ —  See  generally  the  title  Landlord  and  Ten- 
ant, vol.  18,  p.  319  et  seq. 

In  an  Action  for  Rent,  a  mere  trespass  by  the 
landlord,  or  tort  of  any  character  not  amounting 
to  a  breach  of  covenant  in  the  lease,  cannot  be 
counterclaimed. 

Indiana.  —  Avery  v.  Dougherty,  102  Ind.  443, 
52  Am.  Rep.  680 ;  Casad  v.  Hughes,  27  Ind. 
141. 

Massachusetts.  —  Cushing  v.  Adams,  18  Pick. 
(Mass.)  110. 

Minnesota.  —  Goebel  v.  Hough,  26  Minn.  252. 

Missouri.  —  Wilkerson  v.  Farnham,  82  Mo. 
672;  Gantt  v.  Duffy,  71  Mo.  App.  91. 

Nebraska.  —  Brugnian  v.  Burr.  30  Neb.  406. 

New  York.  —  Rhinelander  v.  Martin,  (N.  Y. 
City  Ct.  Spec.  T.)  23  Abb.  N.  Cas.  (N.  Y.)  267  ; 
New  York  v.  Parker  Vein  Steamship  Co.,  (N. 
Y.  Super.  Ct.  Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  300; 
Xenia  Branch  Bank  v.  Lee,  (N.  Y.  Super.  Ct. 
Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  377;  Drake  v. 
Cockroft,  (C.  PI.  Gen.  T.)  1  Abb.  Pr.  (N.  Y.) 
203;  McKensie  v.  Farrell,  4  Bosw.  (N.  Y.)  192; 
Bell  v.  Lesbini,  (N.  Y.  City  Ct.  Spec.  T.)  4  Civ. 
Pro.  (N.  Y.)  367;  Walker  v.  Shoemaker,  4  Hun 
(N.  Y.)  579  ;  Gallup  v.  Albany  R.  Co.,  65  N.  Y. 
1.  affirming  7  Lans.  (N.  Y.)  471  ;  Drake  v.  Cock- 
roft, 4  E.  D.  Smith  (N.  Y.)  34;  Levy  v.  Bend. 
1  E.  D.  Smith  (N.  Y.)  169;  Cram  v.  Dresser,  2 
Sandf.  (N.  Y.)  120;  Boreel  v.  Lawton,  90  N. 
Y.  293,  43  Am.  Rep.  170;  Finkelmeier  v.  Bates, 
48  N.  Y.  Super.  Ct.  43.3  ;  Home  L.  Ins.  Co.  v. 
Sherman.  46  N.  Y.  370 ;  Lounsbery  v.  Snyder, 
31  N.  Y.  514;  Edgerton  v.  Page,  20  N.  Y.  281, 
affirming  1  Hilt.  (N.  Y.)  320;  Faber  v.  Phillips, 


(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.)  723;  Lud- 
low v.  McCarthy,  5  N.  Y.  App.  Div.  51  ;  Mc- 
Kenzie  v.  Hatton,  70  Hun  (N.  Y.)  142;  Burrell 
v.  Do  Sim,  (C.  PI.  Gen.  T.)  I0  Misc.  (N.  Y.) 
745  ;  Romaine  v.  Brewster,  (C.  PI.  Gen.  T.)  10 
Misc.  (N.  Y.)  i2i.  .  And  see  Walker  v.  Gilbert, 
2  Robt.  (N.  Y.)  214. 

North  Carolina.  —  Willis  v.  Branch,  94  N. 
Car.  143. 

But  the  tenant  may  counterclaim  for  breach 
of  a  covenant  to  repair,  Cook  v.  Soule,  56  N. 
Y.  420  ;  Myers  v.  Burns,  35  N.  Y.  269  ;  Wilker- 
son v.  Farnham,  82  Mo.  672  ;  Block  v.  Ebner,  54 
Ind.  544;  Orton  v.  Noonan,  30  Wis.  611;  but 
see  Gager  v.  Small,  19  Alb.  L.  J.  400;  or  for 
breach  of  an  express  or  implied  covenant  for 
quiet  enjoyment,  New  York  v.  Mabie,  13  N.  Y. 
151,  64  Am.  Dec.  538;  Walker  v.  Shoemaker,  4 
Hun  (N.  Y.)  579;  Orton  v.  Noonan,  30  Wis. 
611  ;  Staples  v.  Anderson,  3  Robt.  (N.  Y.)  327; 
Schermerhorn  v.  Anderson,  2  Barb.  (N.  Y.) 
584;  McCullough  Cox,  6  Barb.  (N.  Y.)  386; 
Goebel  v.  Hough.  26  Minn.  252  ;  or  for  partial 
eviction,  Morgan  v.  Smith,  5  Hun  (N.  Y.)  220; 
La  Farge  v.  Halsey.  1  Bosw.  (N.  Y.)  171  ;  Blair 
v.  Claxton,  18  N.  Y.  529;  or  for  an  unlawful 
distress  for  rent,  Littman  v.  Coulter,  (N.  Y.  City 
Ct.  Spec.  T.)  23  Abb.  N.  Cas.  (N.  Y.)  60;  or  for 
a  sum  of  money  deposited  as  security  for  rent, 
Hyman  v.  Jockey  Club  Wine,  etc.,  Co.,  9  Colo. 
App.  299. 

In  an  action  for  rent  or  use  and  occupation, 
any  interference  by  the  plaintiff  which  rendered 
such  occupation  less  profitable  or  less  valuable 
to  the  occupant  constituted  a  cause  of  action 
arising  out  of  the  transaction  set  forth  in  the 
petition,  and  is  connected  with  the  plaintiff's 
cause  of  action  ;  and  although  it  amount  to  a 
trespass  or  other  tort,  it  may  constitute  the 
ground  of  a  counterclaim.  Tinsley  v.  Tinsley, 
15  B.  Mon.  (Ky.1  460. 

In  an  Action  for  Conversion  of  the  Tenant's  Goods, 
the  landlord  cannot  counterclaim  for  rent,  New 
York  v.  Parker  Vein  Steamship  Co.,  (N.  Y. 
Super.  Ct.  Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  300; 
Monroe-Miller  Co.  v.  Stokes,  (N.  Y.  City  Ct. 
Gen.  T.)  7  Misc.  (N.  Y.)  433  ;  nor  for  breach  of 
stipulations  in  the  lease,  Crowe  v.  Kell,  7  Ind. 
App.  683  :  Adams  v.  Loomis,  54  Hun  (N.  Y.) 
638.  8  N.  Y.  Supp.  17. 

In  an  Action  by  a  Guarantor  of  Rent  to  ascer- 
tain the  amount  due  and  to  compel  his  principal 
to  pay  it,  the  landlord  may  counterclaim  for  the 
amount  of  rent  due.  McDougald  v.  Hulet,  132 
Cal.  1 54- 

2.  In  Replevin,  the  defendant  may  counter- 
claim for  fraud  in  obtaining  the  property  sought 
to  be  recoverd,  Walsh  v.  Hall,  66  N.  Car.  233  ; 
or  where  the  suit  is  by  a  mortgagee  the  defend- 
ant may  counterclaim  to  enforce  his  right  of 
redemption,  Morgan  v.  Spangler.  20  Ohio  ^t.  38; 
or  for  breach  of  contract  by  the  mortgagee  to 
buy  the  goods  upon  certain  terms,  Deford  v. 
Hutchison,  45  Kan.  318.  But  defendant  in  re- 
plevin cannot  seek  to  recover  other  property 
than  that  mentioned  in  the  complaint.  Loven- 
sohn  v .  Ward,  45  Cal.  8  ;  Hall  v.  Susskind,  109 
Cal.  206  ;  nor  money  due  on  distinct  contracts, 
Lyungstrandh  v.  William  Haakcr  Co.,  (Supm.  Ct. 
App.  T.)  16  Misc.  (N.  Y.)  387  ;  nor  damages  for 
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actions  in  ejectment;1  actions  for  injunction;2  actions  for  the  enforce- 
ment, reformation,  or  cancellation  of  instruments;3  actions  to  quiet  title;4 
actions  upon  promissory  notes;5  mechanic's  lien  proceedings;0  judgments;7 


the  detention  of  the  property  during  the  pend- 
ency of  the  action  of  replevin,  Ward  v.  Ander- 
berg,  36  Minn.  300. 

In  actions  to  recover  the  possession  of  specific 
chattels,  it  has  been  held  that  no  counterclaim 
is  possible,  unless  perhaps  equitable  relief  may 
be  demanded  under  exceptional  circumstances. 
Pomeroy  on  Rem.  (2d  ed.)  806,  §  767;  Loven- 
sohn  v.  Ward,  45  Cal.  8;  Muir  v.  Miller,  82 
Iowa  700;  De  Leyer  Michaels,  (C.  PI.  Gen. 
T.)  5  Abb.  Pr.  (N.  Y.)  203;  Moffatt  v.  Van 
Doren,  4  Bosw.  (N.  Y.)  609;  Williams  v.  Irby, 
15  S.  Car.  458;  Talbott  v.  Padgett,  30  S.  Car. 
167.  But  see  supra,  this  section,  3  b.  Particular 
Actions  or  Proceedings.  See  also  Brown  v.  Buck- 
ingham, (Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.) 
387  ;  Walsh  v.  Hall,  66  N.  Car.  233  ;  Wilson  v. 
Hughes,  94  N.  Car.  182;  Gottler  v.  Babcock, 
(C.  PI.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  392,  note; 
Moffatt  v.  Van  Doren,  4  Bosw.  (N.  Y.)  609. 

1.  Id  Ejectment,  defendant  by  way  of  counter- 
claim may  seek  to  have  his  title  quieted  as 
against  the  plaintiff,  Gilpin  v.  Wilson.  53  Ind. 
443  ;  Rogers  v.  Rogers,  87  Mo.  257  ;  Cornelius 
v.  Kessel,  58  Wis.  237;  McMannus  v.  Smith,  53 
Ind.  2n.  But  compare  Brown  v.  Cohn,  88  Wis. 
627  ;  Appleton  Mfg.  Co.  v.  Fox  River  Paper  Co., 
in  Wis.  469;  Lawe  v.  Hyde,  39  Wis.  345.  Or 
he  may  ask  specific  performance  of  an  agree- 
ment to  convey  to  him,  Emily  v.  Harding,  53 
Ind.  102  ;  or  set  up  a  parol  partition  of  the  land 
in  question  and  ask  to  have  the  plaintiff  com- 
pelled to  execute  to  him  a  deed  of  conveyance, 
Buzzell  v.  Gallagher,  28  Wis.  678.  But  defend- 
ant cannot  counterclaim  damages  for  trespass 
upon  adjoining  lands  owned  by  defendant,  Wig- 
more  v.  Buell,  116  Cal.  97,  58  Am.  St.  Rep.  140; 
nor  for  money  due  under  a  contract  to  pay  de- 
fendant for  his  rights  in  the  land,  Yorba  v. 
Ward,  109  Cal.  107;  nor  for  rent  due  upon  an 
alleged  lease  of  the  land  in  controversy  to  the 
plaintiff,  Carpenter  v.  Hewel,  67  Cal.  589;  nor 
for  a  legacy  charged  upon  the  land  in  question, 
Dinan  v.  Coneys,  143  N.  Y.  544. 

Rents  and  profits  may  be  counterclaimed 
against  improvements.  Davis  v.  Louk,  30  Wis. 
308,  citing  Pacquette  v.  Pickness,  19  Wis.  219. 

2.  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61  N.  Y.  226, 
19  Am.  Rep.  278. 

Injunction  Against  Waste.  —  Grignon  v. 
Black,  76  Wis.  674. 

8.  Lahiff  v.  Hennepin  County  Catholic  Bldg., 
etc.,  Assoc.,  61  Minn.  226. 

In  an  Action  to  Enforce  a  Special  Tax  Bill 
against  a  landowner,  the  defendant  may  by  way 
of  counterclaim  pray  to  have  the  tax  bill  de- 
clared void  and  canceled  as  a  cloud  upon  title. 
Ileman  v.  McNamara,  77  Mo.  App.  1. 

Foreclosure  of  Mortgage.  —  See  also  Bern- 
heimer  v.  Willis,  ii  Hun  (N.  Y.)  16. 

Rescission  and  Cancellation  of  Instruments.  — 
Woodruff  v.  Garner,  27  Ind.  4,  89  Am.  Dec.  477  ; 
Grimes  v.  Duzan,  32  Ind.  361  ;  Tabor  v.  Mack- 
kee,  58  Ind.  290  ;  Washburn  v.  Roberts,  72  Ind. 
213;  Walsh  v.  Hall,  66  N.  Car.  236. 

4.  In  an  Action  to  Quiet  Title  defendant  may 
by  counterclaim  ask  to  have  his  title  quieted 
against  the  plaintiff.    Islais,  etc.,  Water  Co.  v. 


Allen,  132  Cal.  432  (overruling  Wood  v.  Jordan, 
125  Cal.  263,  which  inadvertently  followed 
Moyle  v.  Porter,  51  Cal.  639,  without  noticing 
the  change  in  the  code)  ;  Jarvis  v.  Peck,  19  Wis. 
74 ;  Eastman  v.  Linn,  20  Minn.  433  ;  Tabor  v. 
Mackkee,  58  Ind.  290  ;  Gossard  v.  Ferguson,  54 
Ind.  519;  Woodruff  v.  Garner,  27  Ind.  4,  89 
Am.  Dec.  477.  Contra,  James  v.  Center,  53  Cal. 
31  ;  Dove  v.  Hayden,  5  Oregon  500.  And  see 
Moyle  v.  Porter,  51  Cal.  639,  wherein  it  was 
held  that  the  defendant  could  not  counterclaim 
to  recover  possession. 

A  right  to  specific  performance  may  be  coun- 
terclaimed.   Winslow  v.  Winslow,  52  Ind.  8. 

In  an  action  to  have  an  alleged  forged  mort- 
gage canceled  as  a  cloud  on  title,  it  cannot  be 
set  up  as  a  counterclaim,  that  the  money  ad- 
vanced thereon  was  used  to  pay  off  a  prior 
genuine  mortgage  and  that  the  defendant  should 
be  subrogated  to  the  rights  of  the  first  mort- 
gagee ;  he  must  resort  to  a  new  action.  Byerly 
v.  Humphrey,  95  N.  Car.  151. 

5.  In  an  Action  upon  a  Promissory  Note  the 
defendant  may  counterclaim  for  breach  of  an 
agreement  in  consideration  of  which  the  note 
was  given,  Hansen  v.  Yturria,  (Tex.  Civ.  App. 
1898)  48  S.  W.  Rep.  795;  or  for  an  injunction 
against  the  collection  of  the  note,  Hinkle  v. 
Margerum,  50  Ind.  240 :  or  for  the  recovery 
and  cancellation  of  the  note,  Sigler  v.  Hidy,  56 
Iowa  504.  If  the  note  is  secured  by  pledge  or 
chattel  mortgage,  defendant  may  counterclaim 
for  conversion  of  the  pledged  or  mortgaged 
property,  Ainsworth  v.  Bowen,  9  Wis.  348 ; 
Rush  v.  Kansas  City  First  Nat.  Bank,  (C.  C.  A.) 
71  Fed.  Rep.  102;  Cass  v.  Higenbotam,  100  N. 
Y.  248  ;  Streeper  v.  Thompson,  (Tex.  Civ.  App. 
1893)  23  S.  W.  Rep.  326.  But  defendant  can- 
not counterclaim  damages  for  slander  upon  his 
credit,  Blue  v.  Capitol  Nat.  Bank,  145  Ind.  518; 
or  that  plaintiff  wrongfully  took  possession  of 
the  note  and  converted  it  to  his  own  use,  Harris 
v.  Randolph  County  Bank,  157  Ind.  120;  or  for 
conversion  of  other  property,  De  Forest  v. 
Andrews,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
145  ;  or  for  trespass  upon  land  in  payment  for 
which  the  note  was  given,  Slayback  v.  Jones,  9 
Ind.  470  ;  or  for  fraud  and  deceit  in  procuring 
a  contract  having  no  connection  with  the  prom- 
issory note  in  suit,  Barnes  v.  McMullins,  78  Mo. 
260,  cited  in  Kamerick  v.  Castleman,  23  Mo. 
App.  486. 

6.  In  an  Action  to  Enforce  a  Mechanic's  Lien 

for  work  done  and  materials  furnished,  the  de- 
fendant cannot  counterclaim  damages  for  false 
representations  that  the  plaintiff  was  a  compe- 
tent architect,  whereby  the  defendant  was  in- 
duced to  accept  improper  plans.  Marshall  v. 
Cohen,  (C.  PI.  Gen.  T.)  11  Misc.  (N.  Y.)  397. 

In  an  action  by  a  materialman  to  enforce  a 
mechanic's  lien,  the  owner  may  set  up  as  a 
counterclnim  breach  of  a  guaranty  by  the  plain- 
tiff that  the  building  would  be  completed  in  a 
good  and  workmanlike  manner  by  a  specified 
date,  since  such  counterclaim  is  connected  with 
the  subject-matter  of  the  action.  McAdow  v. 
Ro=s.  S3  Mo.  204. 
V.  Judgments  as  Counterclaims.  —  If  a  claim 
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suits  for  partition.1 

5.  Parties  Between  Whom  Allowed  —  a.  In  General. — A  counterclaim 
must  be  a  cause  of  action  existing  in  favor  of  a  defendant  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be  had  in  the  action.2 

b.  Who  May  Interpose  Counterclaims — (i)  Assignees.  —  A  defend- 
ant may  counterclaim  causes  of  action  acquired  by  assignment  before  the  com- 
mencement of  the  suit  against  him,3  but  not  claims  acquired  by  him  after  suit 
brought,4 

(2)  Persons  Sued  in  Representative  Capacity.  —  A  person  sued  in  a  repre- 
sentative capacity  ma)'  set  forth  as  a  counterclaim  a  demand  belonging  to  the 
person  whom  he  represents,  where  the  person  so  represented  would  have  been 
entitled  to  set  it  forth  in  an  action  against  him.5  But  a  person  thus  sued  can- 
not interpose  a  claim  owned  by  him  individually  as  a  counterclaim  in  such  an 
action; 6  and,  conversely,  a  defendant  sued  in  his  individual  capacity  cannot 


is  connected  with  the  subject  of  the  action,  a      turn,  8  Cal.  541  ;  Faulknor  v.  Swart,  55  Hun 


judgment  upon  such  claim  is  also  connected 
with  the  subject  of  the  action  and  may  be 
counterclaimed.  Brower  v.  Nellis,  6  Ind.  App. 
323. 

1,  Partition.  —  Douthitt  v.  Smith,  69  Ind.  463. 

2.  General  Rule  —  Minnesota.  —  Folsom  v. 
Carli,  6  Minn.  420,  80  Am.  Dec.  456. 

Missouri.  —  McAdow  v.  Ross,  53  Mo.  199; 
Jones  v.  Moore,  42  Mo.  413;  Holzbauer  v. 
Heine,  37  Mo.  443. 

New  York.  —  Western  Bank  v.  Sherwood,  29 
Barb.  (N.  Y.)  383;  Parsons  v.  Nash,  (Supm. 
Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  454;  Metro- 
politan Trust  Co.  v.  Tonawanda  Valley,  etc.,  R. 
Co.,  43  Hun  (N.  Y.)  521  ;  Shipman  v.  Lansing, 
25  Hun  (N.  Y.)  290;  Mynderse  v.  Snook,  1 
Lans.  (N.  Y.)  488;  Chamboret  v.  Cagney,  2 
Sweeny  (N.  Y.)  3-8 ;  Bathgate  v.  Haskin,  59 
N.  Y.  533 ;  Perry  v.  Chester,  53  N.  Y.  240 ; 
National  F.  Ins.  Co.  v.  McKay,  21  N.  Y.  191. 

Wisconsin.  —  Resch  v.  Senn,  31  Wis.  138; 
Matteson  v.  Ellsworth,  28  Wis.  254;  Lawrence 
v.  Vilas,  20  Wis.  381. 

See  also  supra,  this  section,  Essential  Ele- 
ments or  Characteristics. 

In  England  a  third  party  brought  in  as  de- 
fendant to  a  counterclaim  cannot  counterclaim 
in  the  action.  Alcoy,  etc.,  R.,  etc.,  Co.  v.  Green- 
hill,  (1896)  1  Ch.  19. 

Counterclaim  Requiring  New  Parties.  —  Mc- 
conihe  v.  Hollister,  19  Wis.  269;  Coursen  v. 
Hamlin,  2  Duer  (N.  Y.)  513;  Hicks  v.  Shep- 
pard,  4  Lans.  (N.  Y.)  335;  Pennoyer  v.  Allen, 
50  Wis.  308.  And  see  Cummings  v.  Morris,  25 
N.  Y.  625  ;  Goodwin  v.  Conklin,  6  N.  Y.  Wkly. 
Dig.  131. 

One  Who  Intervenes  in  an  Action  subjects  him- 
self as  fully  to  the  jurisdiction  of  the  court  as 
if  he  had  brought  an  original  action  against  the 
person  against  whom  his  complaint  in  inter- 
vention is  filed,  and  the  defendant  in  interven- 
tion may  recover  an  affirmative  judgment 
against  the  intervener  either  because  of  matters 
growing  out  of  the  intervener's  claim  or  by 
establishing  a  counterclaim  the  same  as  a  de- 
fendant in  an  ordinary  action.  Braithwaite  v. 
Akin,  3  N.  Dak.  365. 

The  intervener  may  interpose  a  counterclaim. 
Kinney  v.  Reid  Ice  Cream  Co.,  57  N.  Y.  App. 
Div.  206. 

8.  Assignment  Before  Suit  Brought. —  St.  Louis 
Nat.  Bank  v.  Gay,  101  Cal.  286;  Naglee  v.  Min- 


(N.  Y.)  261  ;  Taylor  v.  New  York,  82  N.  Y. 
10;  Cornell  v.  Donovan,  (N.  Y.  City  Ct.  Tr.  T.) 
13  N.  Y.  St.  Rep.  704;  Lynn  v.  Stanly  Creek 
Cotton  Mills,  130  N.  Car.  621.  See  also  Steele 
v.  Sellman,  79  Md.  1:  Knapp  v.  Burnham,  11 
Paige  (N.  Y.)  330.  But  see  Everit  v.  Strong, 
5  Hill  ( N.  Y.)  163;  Robinson  v.  Howes,  20 
N.  Y.  84. 

A  defendant  may  properly  plead  as  a  set-off 
or  cross-demand  an  account  which  he  in  fact 
owned  at  the  time  of  the  commencement  of  the 
action,  though  the  written  assignment  of  it  from 
the  person  of  whom  he  purchased  it  purported 
to  have  been  made  subsequent  to  that  date. 
West  v.  Moody,  33  Iowa  137. 

4.  Claims  Acquired  After  Suit  Brought. —  Gibbs 
v.  Gibbs,  6  Colo.  App.  368  ;  Chambers  v.  Lewis, 
(C.  PI.  Gen.  T.)  ti  Abb.  Pr.  (N.  Y.)  210; 
Heidenheimer  v.  Wilson,  31  Barb.  (N.  Y.)  636; 
Moody  v.  Steele,  (N.  Y.  City  Ct.  Gen.  T.)  11 
Civ.  Pro.  (N.  Y.)  205;  Mayo  v.  Davidge,  44 
Hun  (N.  Y.)  342;  Knapp  v.  Burnham,  11  Paige 
(N.  Y.)  330;  John  Church  Co.  v.  Clarke,  77 
Hun  (N.  Y.)  467;  Chapman  v.  Plummer,  36 
Wis.  262.  And  see  Chambers  v.  Lewis,  (C.  PI. 
Gen.  T.)  11  Abb.  Pr.  (N.  Y.)  210;  Van  Valen 
v.  Lapham,  5  Duer  (N.  Y.)  689.  See  also 
supra,  this  section,  Essential  Elements  or  Char- 
acteristics. 

5.  Counterclaim  on  Behalf  of  Person  Beneficially 

Interested.  —  New  York  Code  Civ.  Pro.,  §  505  ; 
Lerche  v.  Brasher,  37  Hun  (N.  Y.)  385  ;  Smith 
v.  Randall.  3  Thomp.  &  C.  (N.  Y.)  798; 
Schoonover  v.  Quick,  17  Ind.  196.  And  see 
Johnson  v.  Kent,  9  Ind.  252. 

A  Nominal  Defendant  may  counterclaim  in  be- 
half of  the  real  party  in  interest,  Armstrong 
r.  McAlpin,  18  Ohio  St.  184,  wherein  a  sheriff 
was  permitted  to  counterclaim  on  behalf  of 
attaching  creditors  against  a  plaintiff  in  re- 
plevin who  was  a  mortgagee  ;  or  the  latter  may 
be  permitted  to  come  in  and  counterclaim  upon 
his  own  behalf,  Morgan  v.  Spangler,  20  Ohio 
St.  38. 

6.  Individual  Claims.  —  Johnson  v.  Gunter,  6 
Bush  (Ky.)  534;  Crews  v.  Williams,  2  Bibb 
(Ky.)  263,  4  Am.  Dec.  701  ;  Carpenter  v.  Leon- 
ard, 5  Minn.  155;  Dudley  v.  Griswold,  2  Bradf. 
(N.  Y.)  24;  Quin  v.  Hill.  4  Dem.  (N.  Y.)  69: 
Hills  v.  Tallman,  21  Wend.  (N.  Y.)  674:  Duffy 
v.  Duncan,  35  N.  Y.  187.  See  also  Miller  v. 
Franklin  Bank,  1  Paige  (N.  Y.)  444:  Mead  v. 
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set  up  as  a  counterclaim  a  cause  of  action  existing  in  his  favor  in  his 
representative  capacity.1 

c  Against  Whom  Counterclaims  May  Be  Interposed  —  (i)  Plaintiff 
of  Record.  —  A  counterclaim  must  be  a  cause  of  action  existing  against  the 
plaintiff  of  record  and  upon  which  the  defendant  could  have  maintained  a 
separate  action  at  law  or  bill  in  equity  against  him.3 

(2)  Assignees.  —  In  an  action  by  an  assignee  a  claim  in  favor  of  the  defend- 
ant against  such  assignee  may  be  set  up  as  a  counterclaim.3  But  claims 
against  the  assignor  cannot  be  technically  counterclaimed  against  the  assignee, 
because  he  is  not  liable  thereon,4  though  it  is  generally  held,  and  in  some 
states  it  is  expressly  so  provided  by  statute,  that  such  claims  may  be  pleaded 
as  a  defense  by  way  of  set-off  to  the  extent  of  plaintiff's  demand,5  provided 
they  existed  in  favor  of  the  defendant  at  the  time  of  assignment  and  before 


Merritt,  2  Paige  (N.  Y.)  405  ;  Matter  of  Hill, 
(Surrogate  Ct.)  17  Abb.  N.  Cas.  (N.  Y.)  273. 

1.  Claims  in  Different  Capacity. —  Devore  v. 
Devore,  138  Mo.  181  ;  Blood  v.  Kane,  52  Hun 
( N.  Y.)  225.  But  see  Barlow  v.  Myers,  24 
Hun  (N.  Y.)  286,  which  was  a  claim  upon  a 
note  indorsed  in  blank. 

2.  Claims  Against  Plaintiff  of  Record  —  Cali- 
fornia.—  Roberts  v.  Donovan,  70  Cal.  108. 

Kentucky.  —  Taylor  v.  Stowell,  4  Met.  (Ky.) 
175- 

Missouri.  —  Miller  v.  Crigler,  83  Mo.  App. 
395- 

Nezu  York.  —  Ferreira  v.  Depew,  ( C.  PI. 
Sp.ec.  T.)  4  Abb.  Pr.  (N.  Y.)  131;  Weeks  v. 
Pryor,  27  Barb.  (N.  Y.)  79;  Spencer  v.  Bab- 
cock,  22  Barb.  (N.  Y.)  326;  Gleason  v.  Moen, 
2  Duer  (N.  Y.)  639;  Wolf  v.  Charles  E.  H. 

 ,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 

Y.)  84;  Davidson  v.  Remington,  (Supm.  Ct. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  310;  Negley  v. 
Stone,  (Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
733;  McKenzie  v.  Hatton,  70  Hun  (  N.  Y.)  142; 
Frick  v.  White,  57  N.  Y.  103  ;  Vassear  v.  Liv- 
ingston, 13  N.  Y.  248. 

North  Carolina.  —  Thomson-Houston  Elec- 
tric Light  Co.  v.  Henderson  Electric  Light  Co., 
1 16  N.  Car.  112. 

Oregon.  —  Dove  v.  Hayden,  5  Oregon  503. 

Wisconsin.  —  Emerson  v.  Schwindt,  108  Wis. 
167. 

See  also  supra,  this  section,  Essential  Ele- 
ments or  Characteristics.  But  see  infra,  this 
subdivision,  Assignees ;  Persons  Suing  in  Rep- 
resentative Capacity. 

3.  Claims  Against  Assignee.  —  Hunt  v.  Chap- 
man, 51  N.  Y.  555. 

4.  Claims  Against  Assignor  —  California.  — 
McDonald  v.  Poole,  113  Cal.  437;  Stoddard  v. 
Treadwell,  26  Cal.  294. 

New  York.  —  Ferreira  v.  Depew,  (C.  PI. 
Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  131  ;  Allgoever  v. 
Edmunds,  66  Barb.  (N.  Y.)  579;  Weeks  v. 
Pryor,  27  Barb.  (N.  Y.)  79;  Spencer  v.  Bab- 
cock,  22  Barb.  (N.  Y.)  326;  Peckham  v.  Leary, 
6   Duer    (N.   Y.)    494;   Wolf  v.   Charles  E. 

H  ,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 

Y.)  84;  Vassear  v.  Livingston,  13  N.  Y.  248; 
Frick  v.  White,  57  N.  Y.  103;  Avrutin  v. 
Hensel,  (Supm.  Ct.  App.  T.)  i7"Misc.  (N.  Y.) 
160. 

North  Carolina.  —  Trotter  v.  Swain  County, 
90  N.  Car.  455. 

South  Dakota.  —  National  Bank  of  Commerce 


t.  Feeney,  9  S.  Dak.  550.  See  also  Anderson 
v.  Alseth,  6  S.  Dak.  566. 

Wisconsin.  ■ — Emerson  v.  Schwindt,  108  Wis. 
167. 

5.  Indiana.  —  Schoonover  v.  Quick,  17  Ind. 
196  [citing  2  Rev.  Stat.  Ind.,  §  61,  p.  41]; 
Huffman  v.  Wyrick,  5  Ind.  App.  183. 

Kansas.  —  Leavenson  v.  Lafontane,  3  Kan. 
523- 

Michigan.  —  Pabst  Brewing  Co.  v.  Lueders, 
107  Mich.  41. 

Montana.  —  Stadler  v.  Helena  First  Nat. 
Bank,  22  Mont.  190,  74  Am.  St.  Rep.  582. 

Neiv  York.  —  Weeks  v.  Pryor,  27  Barb.  (N. 
Y.)  79 ;  Willover  v.  Olean  First  Nat.  Bank, 
(Supm.  Ct.  Gen.  T.)  10  Civ.  Pro.  (N.  Y.)  80,  40 
Hun  (N.  Y.)  184;  Wheeler  v.  Raymond.  5  Cow. 
(N.  Y.)  231  ;  Newburger  v.  Manneck  Mfg.  Co., 
to  Daly  (N.  Y.)  275  ;  Gleason  v.  Moen,  2  Duer 

(N.  Y.)   643;   Wolf  v.  Charles  E.  H  , 

(Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  84; 
Davidson  v.  Remington,  (Supm.  Ct.  Spec.  T.) 
12  How.  Pr.  (N.  Y.)  310;  Newton  v.  Lee,  69 
Hun  (N.  Y.)  92;  De  Forest  v.  Andrews,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  145  ;  Delaney  v. 
Miller,  78  Hun  (N.  Y.)  18;  Stirn  v.  Hoffman 
House  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  7  Misc. 
(N.  Y.)  241  ;  Newton  v.  Lee,  69  Hun  (N.  Y.I 
90,  reversed  139  N.  Y.  332;  Davidge  v.  Mayo, 
1  Silv.  Sup.  (N.  Y.)  336;  Bien  v.  Freund,  26 
N.  Y.  App.  Div.  202;  Raymond  v.  Hogan.  159 
N.  Y.  548,  affirming  10  N.  Y.  App.  Div.  189; 
Bates  v.  Rosekrans,  37  N.  Y.  409  :  Robinson  v. 
Howes,  20  N.  Y.  84;  Vassear  v.  Livingston.  13 
N.  Y.  248;  Beckwith  v.  Union  Bank.  9  N.  Y. 
211  ;  Starke  v.  Myers,  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)  580;  Avrutin  v.  Hensel,  (Supm. 
Ct.  App.  T.)  17  Misc.  (N.  Y.)  160:  Blaut  v. 
Borchardt,  (N.  Y.  City  Ct.  Gen.  T.)  12  Misc. 
(N.  Y.)  107.  But  see  Dillaye  v.  Niles,  (Supm. 
Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  253.  See  also 
Ferreira  v.  Depew,  (C.  PI.  Spec.  T.)  4  Abb.  Pr. 
(N.  Y.)  131. 

North  Carolina.  —  Ransom  V.  McCIees,  64  N. 
Car.  17. 

South  Carolina.  —  Nicholls  v.  Hill,  42  S. 
Car.  28. 

Tennessee.  —  Ford  v.  Thompson,  1  Head 
(Tenn.)  265. 

Washington.  —  Young  v.  Borzone,  26  Wash. 
4,  rehearing  denied  26  Wash.  23. 

Compare  St.  Louis  Public  Schools  v.  Broad- 
way Sav.  Bank,  12  Mo.  App.  104.  See  also 
supra,  this  title,  Set-off. 
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SET-OFF,  RECOUPMENT,        Between  Whom  Allowed. 


notice  thereof,1  because  an  assignee  of  a  nonnegotiable  cause  of  action  takes 
it  subject  to  all  existing  equities.2  In  an  action  against  the  maker  of  a  nego- 
tiable note  by  an  indorsee  facts  constituting  a  valid  cause  of  action  against 
the  first  payee  and  indorser  cannot  be  set  up  as  a  counterclaim  against  the 
indorsee. :{  A  set-off  or  counterclaim  against  an  assignor  is  available  as  against 
his  assignee  for  the  benefit  of  creditors.4 

(3)  Persons  Suing  in  Representative  Capacity.  —  In  order  to  constitute  a 
valid  counterclaim,  the  two  demands  must  be  mutual  debts  respectively  due 
to  and  from  the  plaintiff  in  the  same  capacity.5  In  an  action  by  a  receiver, 
executor,  administrator,  or  trustee  upon  a  demand  due  to  the  estate  or  party 
which  he  represents,  a  demand  in  favor  of  the  defendant  against  such  estate 
is  a  good  counterclaim,  at  least  to  the  extent  of  the  plaintiff's  claim.0   But  in  an 


1.  California.  —  St.  Louis  Nat.  Bank  v.  Gay, 
101  Cal.  286;  Himmelmann  v.  Reay,  38  Cal.  163. 

Indiana.  —  Sayres  v.  Linkhart,  25  Ind.  145. 

Montana.  —  Stadler  v.  Helena  First  Nat. 
Bank.  22  Mont.  190,  74  Am.  St.  Rep.  582. 

New  York.  —  Pardo  v.  Osgood,  (N.  V.  Super. 
Ct.  Spec.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  365; 
Matter  of  Van  Allen,  37  Barb.  (N.  Y.)  231; 
Diven  v.  Phelps,  34  Barb.  (N.  Y.)  224;  Lowell 
v.  Lane,  33  Barb.  (N.  Y.)  292;  Ogden  v.  Pren- 
tice, 33  Barb.  (N.  Y.)  160;  Duncan  v.  Stanton, 
30  Barb.  (N.  Y.)  533;  Weeks  v.  Pryor,  27 
Barb.  ( N.  Y.)  79;  Spencer  v.  Babcock,  22  Barb. 
(N.  Y.)  326;  Smith  v.  Brinckerhoff,  8  Barb. 
(N.  Y.)  519,  affirmed  6  N.  Y.  305;  Wells  v. 
Stewart,  3  Barb.  (N.  Y.)  40  ;  Willover  v.  Olean 
First  Nat.  Bank,  (Supm.  Ct.  Gen.  T.)  10  Civ. 
Pro.  (N.  Y.I  80,  40  Hun  (N.  Y.)  184;  New- 
burger  v.  Manneck  Mfg.  Co.,  10  Daly  (N.  Y.) 
275;  Coster  v.  Griswold.  4  Edw.  (N.  Y.)  376; 
U.  S.  Trust  Co.  v.  Harris,  2  Bosw.  (N.  Y.)  75; 
Van  Valen  v.  Lapham,  5  Duer  (N.  Y.)  689; 
Faulknor  v.  Swart,  55  Hun  (N.  Y.)  261  ; 
Richards  v.  La  Tourette,  53  Hun  (N.  Y.)  623, 
affirmed  119  N.  Y.  54;  Murray  v.  Deyo,  10  Hun 
(N.  Y.)  3;  Prouty  v.  Swift,  10  Hun  (N.  Y.) 
232;  Mcllvaine  v.  Egerton.  2  Robt.  (N.  Y. ) 
422;  Martine  v.  Willis.  2  E.  D.  Smith  (N.  Y.) 
524;  Lucas  v.  East  Stroudsburg  Glass  Co.,  38 
Hun  (N.  Y.)  581  ;  Newcomb  v.  Almy,  96  N.  Y. 
308  ;  Munger  v.  Albany  City  Nat.  Bank,  85  N. 
Y.  580;  Taylor  v.  New  York,  82  N.  Y.  10; 
Coffin  V.  McLean,  80  N.  Y.  560 ;  Jordan  v. 
National  Shoe,  etc.,  Bank,  74  N.  Y.  467,  30  Am. 
Rep.  319;  Patterson  v.  Patterson,  59  N.  Y.  574, 
17  Am.  Rep.  384;  Perry  v.  Chester,  53  N.  Y. 
240;  Roberts  v.  Carter,  38  N.  Y.  107;  Martin 
v.  Kunzmuller,  37  N.  Y.  396;  Myers  v.  Davis, 
22  N. 'Y.  489;  Lawrence  v.  Nelson,  21  N.  Y. 
158;  Robinson  v.  Howes,  20  N.  Y.  84:  Beck- 
with  v.  Union  Bank,  9  N.  Y.  211;  Bien  v. 
Freund,  26  N.  Y.  App.  Div.  202  :  Bamberger  v. 
Oshinsky,  (Supm.  Ct.  Spec.  T.)  21  Misc.  (N. 
Y.)  716:  Central  Trust  Co.  v.  Weeks,  15  N.  Y. 
App.  Div.  598;  Raymond  v.  Hogan,  159  N.  Y. 
548,  affirming  10  N.  Y.  App.  Div.  189;  Norton 
v.  McCarthy,  (N.  Y.  City  Ct.  Gen.  T.)  10  Misc. 
(N.  Y.)  222;  Lees  v.  Hayden,  78  Hun  (N.  Y.) 
370;  In  re  Beecher,  ("Supm.  Ct.  Gen.  T.)  19  N. 
Y.  Supp.  971  :  Blaut  7'.  Borchardt,  (N.  Y.  City 
Ct.  Gen.  T.)  12  Misc.  (N.  Y.)  197.  But  see 
Filkin  v.  Ferris.  18  Barb.  (N.  Y.)  581.  See 
also  Clark  v.  Brockway,  1  Abb.  App.  Dec.  (N. 
Y.)  351  ;  Fera  v.  Wirkham,  133  N.  Y.  223. 

Wisconsin.  —  Sloteman  v.  Thomas,  etc.,  Mfg. 
Co.,  69  Wis.  499, 


2.  Newton  v.  Lee,  69  Hun  (N.  Y.)  90; 
Starke  v.  Myers,  (Supm.  Ct.  Spec.  T.)  24  Misc. 
(N.  Y.)  580.  But  see  Delaney  v.  Miller,  84 
Hun  (N.  Y.)  244,  1  N.  Y.  Annot.  Cas.  266. 

3.  Counterclaims  Against  Indorsee  of  Note.  — 
Brugman  v.  Burr,  30  Neb.  413  ;  Weeks  v.  Pryor, 
27  Barb.  (N.  Y.)  79:  Gleason  v.  Moen,  2  Duer 
(N.  Y.)  639;  Davidson  v.  Remington,  (Supm. 
Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  310;  Bing- 
hamton  Trust  Co.  v.  Clark,  32  N.  Y.  App.  Div. 
151  ;  Cummings  v.  Morris,  25  N.  Y.  625.  See 
Frick  v.  White,  57  N.  Y.  103.  Compare  Taylor 
v.  Stowell,  4  Met.  (Ky.)  175.  See  generally 
the  title  Bills  and  Notes,  vol.  4,  p.  315  et  seq. 

4.  Against  Assignee  for  Benefit  of  Creditors.  — 
Green  v.  Conrad,  114  Mo.  651;  SchiefTelin  v. 
Hawkins,  1  Daly  (N.  Y.)  289;  Von  Sachs  v. 
Kretz,  72  N.  Y.  555  ;  Bathgate  v.  Haskin,  59 
N.  Y.  533;  Hunt  v.  Chapman,  51  N.  Y.  555; 
Groff  v.  Friedline,  (Supm.  Ct.  App.  T.)  17  Misc. 
(N.  Y.)  352. 

5.  Mutual  Debts  in  Same  Capacity.  —  Nagloe 
Palmer,  7  Cal.  543;  Matter  of  Hill.  (Surrogate 
Ct.)  17  Abb.  N.  Cas.  (N.  Y.)  273;  Matter  of 
Van  Allen,  37  Barb.  (N.  Y.)  231  ;  New  York 
Ice  Co.  v.  Parker,  8  Bosw.  (N.  Y.)  688;  Dudley 
v.  Griswold,  2  Bradf.  (N.  Y.)  24;  Quin  v.  Hill, 
4  Dem.  (N.  Y.)  69;  Ballou  v.  Ballou,  78  N.  Y. 
325  ;  Patterson  v.  Patterson,  59  N.  Y.  574,  17 
Am.  Rep.  384;  Miller  v.  Franklin  Bank,  1  Paige 
(N.  Y.)  444;  Carr  v.  Askew,  94  N.  Car.  194; 
Lawrence  v.  Vilas,  20  Wis.  381.  But  see  Kerr 
v.  Webb,  9  Rich.  Eq.  (S.  Car.)  369.  See  also 
McLean  v.  Leach,  68  N.  Car.  95  ;  Brandon  v. 
Allison,  66  N.  Car.  532. 

6.  Claim  Against  Person  Represented  —  Iowa 
—  Moorehead  v.  Hyde,  38  Iowa  382. 

Kentucky,  —  Finnell  v.  Nesbit,  16  B.  Mon. 
(Ky.)  351." 

Minnesota.  —  Gerdtzen  v.  Cockrell,  52  Minn. 

Soi. 

New  York.  —  New  Amsterdam  Sav.  Bank  v. 
Tartter,  (Supm.  Ct.)  4  Abb.  N.  Cas.  (N.  Y.) 
215;  Matter  of  Van  Allen,  37  Barb.  (N.  Y.) 
225  :  Berry  v.  Brett.  6  Bosw.  (N.  Y.)  627 ; 
Metropolitan  Trust  Co.  v.  Tonawanda  Valley, 
etc.,  R.  Co.,-  43  Hun  ( N.  Y.)  521  ;  Pendergast 
v.  Greenfield,  40  Hun  (N.  Y.)  494;  Willover 
v.  Olean  First  Nat.  Bank,  40  Hun  (N.  Y.)  184; 
Shipman  v.  Lansing.  25  Hun  (N.  Y.)  290; 
Miller  v.  Franklin  Bank.  1  Paige  (N.  Y.)  444: 
Lathrop  v.  Godfrey,  6  Thomp.  &  C.  (N.  Y.) 
96;  Smith  v.  Randall,  3  Thomp.  &  C.  (N.  Y.) 
798;  U.  S.  Trust  Co.  v.  Stanton,  139  N.  Y.  531  ; 
Otis  v.  Shants,  128  N.  Y.  45;  Davis  v.  Stover, 
58  N.  Y.  473;  Merrill  v.  Green,  55  N.  Y.  270; 
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AND  COUNTERCLAIM. 


Between  Whom  Allowed. 


action  brought  by  a  plaintiff  in  his  individual  capacity  a  claim  against  him  in 
his  representative  capacity  cannot  be  interposed  as  a  counterclaim  ; 1  nor  can 
a  claim  against  a  plaintiff  in  his  individual  capacity  be  interposed  as  a  counter- 
claim in  an  action  brought  by  him  in  his  representative  capacity.2  A  demand 
which  can  be  counterclaimed  against  an  executor  or  administrator,  however, 
in  an  action  brought  by  him  as  such,  must  have  been  due  and  payable  to  the 
defendant  from  the  decedent  in  his  lifetime;3  and  in  a  suit  by  an  executor  or 
administrator  upon  a  cause  of  action  which  arose  after  the  death  of  the  testa- 
tor, the  defendant  cannot  counterclaim  a  demand  against  the  testator  or 
intestate,  even  though  it  existed  at  the  time  of  his  death.4 


Isham  v.  Davidson,  52  N.  Y.  237  ;  Atwater  v. 
Spader,  (Supni.  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep. 
506.  And  see  Judson  v.  Stilwell,  ( Supm.  Ct. 
Gen.  T.)  26  How.  Pr.  (N.  Y.)  513;  Holbrook  v. 
American  F.  Ins.  Co.,  6  Paige  (N.  Y.)  220; 
Matter  of  Miller,  (Surrogate  Ct. )  23  Misc. 
(  N.  V.)  511.  But  see  Hall  v.  Holland  House 
Co.,  (C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  55. 

Nortli  Carolina.  —  Whedbee  v.  Reddick,  79 
N.  Car.  521  ;  Davis  v.  Industrial  Mfg.  Co.,  114 
N.  Car.  321.  But  see  Pate  v.  Oliver,  104  N. 
Car.  458. 

O/110.  —  Hade  v.  McVay,  31  Ohio  St.  231. 

See  also  Central  Appalachian  Co.  v.  Bu- 
chanan, ( C.  C.  A.)  90  Fed.  Rep.  454;  Challiss  v. 
Wylie,  35  Kan.  506. 

This  rule  is  the  same  as  in  cases  of  tech- 
nical set-off.    See  supra,  this  title,  Set-off. 

Where  a  Receiver  Represents  Creditors  Only, 
and  the  action  which  he  brings  can  be  main- 
tained in  the  right  of  the  creditors  only,  and 
not  by  the  corporation  for  which  the  receiver 
was  appointed,  a  demand  against  such  corpora- 
tion cannot  be  set  up  as  a  counterclaim. 
Pendergast  v.  Greenfield.  40  Hun  (N.  Y.)  494. 
And  see  Osgood  v.  Ogden,  3  Abb.  App.  Dec. 
(N.  Y.)  425;  Clark  v.  Brockway,  1  Abb.  App. 
Dec.  ( N.  Y.)  351. 

1.  Representative  Against  Individual  Claims.  — 
Field  v.  Hahn,  65  Mo.  417;  Merritt  v.  Seaman, 
6  Barb.  (N.  Y.)  330,  reversed  on  other  grounds 
6  N.  Y.  168;  Brown  v.  Cuming,  2  Cai.  (N. 
Y.)  34;  Mercein  v.  Smith,  2  Hill  (N.  Y.) 
210;  Foster  v.  Coe,  4  Lans.  (N.  Y.)  53;  Fry 
v.  Evans,  8  Wend.  (N.  Y.)  530.  Compare 
Davis  -'.  Industrial  Mfg.  Co.,  114  N.  Car.  321. 

Where  an  Executor  or  Administrator  Has  Sold 
Property  of  the  Estate  on  Credit,  he  may  bring  an 
action  in  his  own  name  to  recover  the  purchase 
price,  and  in  such  an  action  a  debt  against  the 
decedent  cannot  be  made  the  subject  of  a  coun- 
terclaim. Thompson  v.  Whitmarsh,  100  N. 
Y.  35- 

A  Claim  Against  a  Corporation  cannot  be  coun- 
terclaimed against  the  price  of  goods  sold  by 
the  receiver  of  the  corporation.  Behr  v. 
Menendez,  (N.  Y.  City  Ct.  Gen.  T.)  8  Misc. 
(N.  Y.)  84. 

2.  Individual  Against  Representative  Claims  — 

United  States.  —  Sawyer  v.  Hoag,  17  Wall. 
(U.  S.)  610;  Scammon  v.  Kimball,  92  U.  S. 
362 ;  Gelshenen  v.  Harris,  26  Fed.  Rep.  680. 
And  see  U.  S.  v.  Eckford,  6  Wall.  (U.  S.) 
488. 

Iowa. —  Headington  r.  Smith,  113  Iowa  107; 
Smith  v.  Dawley,  02  Iowa  312. 

Kansas.  —  Challiss  v.  Wylie,  35  Kan.  506. 
Kentucky.  —  Avritt  v.  Russell,  22  Ky.  L.  Rep. 


752,  58  S.  W.  Rep.  811.  But  see  Lee  v.  Russell, 
(Ky.  1897)  38  S.  W.  Rep.  874- 

New  York.  —  Wakeman  v.  Everett,  41  Hun 
(N.  Y.)  278;  U.  S.  Trust  Co.  v.  Stanton,  139 
N.  Y.  531;  Hood  v.  Hayward,  124  N.  Y.  24: 
Sperb  v.  McCoun,  110  N.  Y.  605;  Thompson  v. 
Whitmarsh,  100  N.  Y.  35  ;  Starke  v.  Myers. 
(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  577. 
Gallagher  v.  David  Stevenson  Brewing  Co.,  £-C. 
PI.  Gen.  T.)  13  Misc.  (N.  Y.)  40,  25  Civ.  Pro. 
(N.  Y.)  106;  Hanlon  v.  Metropolitan  L.  Ins. 
Co.,  (C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.)  70 
Weeks  v.  O'Brien,  25  N.  Y.  App.  Div.  207.  Sec 
also  Wells  v.  Stewart,  3  Barb.  (N.  Y.)  40;  Pend- 
ergast v.  Greenfield,  40  Hun  (N.  Y.)  494;  Pitt- 
man  v.  New  York,  3  Hun  (N.  Y.)  370,  affirmed 
62  N.  Y.  637. 

Ohio.  —  Westfall  v.  Dungan,  14  Ohio  Si 
276. 

3.  Executors  and  Administrators.  —  Sullivan  v. 
Nicouhn,  113  Iowa  76;  Wikel  v.  Garrison,  82 
Iowa  453;  Woodward  v.  Laverty,  14  Iowa  381  ; 
Cook  v.  Lovell,  11  Iowa  81  ;  Mercein  v.  Smith, 
2  Hill  (N.  Y.)  210;  Wakeman  v.  Everett,  41 
Hun  (N.  Y.)  278;  Jordan  v.  National  Shoe, 
etc.,  Bank,  74  N.  Y.  467,  30  Am.  Rep.  319; 
Patterson  v.  Patterson,  59  N.  Y.  574,  17  Am. 
Rep.  384;  Merritt  v.  Seaman,  6  N.  Y.  168; 
Thornton  v.  Moore,  (County  Ct.)  26  Misc.  (N. 
Y.)  120,  affirmed  (Supm.  Ct.  App.  Div.)  58  N. 
Y.  Supp.  1150;  Jaeger  v.  Bowery  Bank,  (C.  PI. 
Spec.  T.)  8  Misc.  (N.  Y.)  150;  Lawrence  v. 
Vilas,  20  Wis.  381. 

In  Lerche  v.  Brasher,  37  Hun  (N.  Y.)  385,  a 
transaction  had  after  the  death  of  a  decedent, 
but  dated  back  to  a  time  during  his  lifetime, 
was  allowed  as  a  counterclaim  in  an  action 
against  his  administrator  brought  by  the  person 
thus  dating  it. 

An  heir,  legatee,  or  next  of  kin  cannot  main- 
tain a  counterclaim  for  his  share  of  an  estate 
in  an  action  against  him  by  the  administrator 
to  recover  a  debt  due  to  the  estate.  Wood- 
house  v.  Woodhouse,  11  N.  Y.  Wkly.  Dig.  241  ; 
Latimer  v.  Sullivan,  30  S.  Car.  ill. 

In  Woodward  v.  Laverty,  14  Iowa  381,  it  was 
held  that  a  debtor  of  an  estate  is  not  permitted 
to  set  up  as  a  counterclaim  against  his  debt 
demands  against  the  estate  purchased  after  the 
death  of  the  intestate  at  a  discount. 

4.  Naglee  v.  Palmer,  7  Cal.  543  ;  Dayhuff  v. 
Uayhuff,  27  Ind.  158;  Harte  v.  Houchin,  50 
Ind.  327  ;  Merritt  v.  Seaman.  6  Barb.  (N.  Y.) 
330,  reversed  on  other  grounds  6  N.  Y.  168; 
Mercein  v.  Smith,  2  Hill  (N.  Y.)  210:  Root  v. 
Taylor,  20  Johns.  (N.  Y.)  137:  Dale  v.  Cooke. 
4  Johns.  Ch.  (N.  Y.)  13;  Fry  v.  Evans.  8  Wend. 
(N.  Y.)  530;  Patterson  v.  Patterson.  59  N.  Y. 

607  Volume  XXV. 


Counterclaim. 


SET-OFF,  RECOUPMENT,        Equitable  Counterclaims. 


(4)  Government.  —  Under  the  rule  that  the  state  or  government  cannot  be 
sued,  a  counterclaim  cannot  be  set  up  in  an  action  by  the  state  or  govern- 
ment. A  state  or  sovereign  does  not,  by  coming  into  court  as  a  suitor, 
abandon  its  sovereignty  and  subject  itself  to  any  affirmative  judgment  which, 
the  court  may  render  against  it  upon  a  set-off  or  counterclaim.1  This  rule 
does  not  apply  to  a  political  division  of  the  state  which  has  not  the  preroga- 
tive of  a  sovereign.2  The  right  of  a  debtor  of  the  United  States  government, 
when  sued  by  it,  to  interpose  a  counterclaim  or  counter-credit  rests  upon 
statutory  provisions  requiring  such  counter-credits  to  be  first  submitted  to  the 
proper  accounting  officers,3  upon  complying  with  which  a  defendant  sued  by 
the  government  may  give  in  evidence  any  counterclaim  or  credit  which  he 
may  have  in  his  own  right,  and  which  is  a  proper  subject  of  set-off,  whether 
arising  out  of  the  transaction  on  which  he  is  sued  or  an  independent  transac- 
tion.4 But  such  a  counterclaim  is  available  only  to  the  extent  necessary  to 
defeat  the  claim  of  the  government,  and  no  judgment  can  be  recovered 
against  the  government  for  the  excess,  should  there  be  any.5 

(5)  Codefendants,  —  Relief  may  be  had  as  against  codefendants  in  accord- 
ance with  the  usual  rules  in  equity  governing  cross-bills.6 

6.  Equitable  Counterclaims.  —  Any  equitable  relief  against  a  legal  demand 
formerly  attainable  by  a  bill  in  chancery  and  any  affirmative  relief  which,  in 
equity  suits,  could  be  had  by  a  cross-bill  may  be  set  up  by  way  of  counter- 
claim.7   The  equitable  relief  sought  by  the  counterclaim  must  be  in  some 


574,  17  Am.  Rep.  384;  Gross  v.  Gross,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  385,  affirmed 
(N.  Y.  City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  297. 

1.  Not  Allowed  Against  Government  —  United 
States.  —  U.  S.  v.  Giles,  9  Cranch  (U.  S.)  228; 
Reeside  v.  Walker,  11  How.  (U.  S.)  290; 
Dollar  Sav.  Bank  v.  U.  S.,  19  Wall.  (U.  S.) 
239- 

Kentucky.  —  Com.  v.  Rodes,  5  T.  B.  Mon. 
(Ky.)  318. 

Louisiana.  —  New  Orleans  v.  Davidson,  30 
La.  Ann.  541,  31  Am.  Rep.  228;  State  v.  Floyd, 
28  La.  Ann.  553. 

Mississippi.  —  Raymond  v.  State,  54  Miss. 
562,  28  Am.  Rep.  382. 

New  York.  —  People  v.  Denison,  (Supm.  Ct. 
Spec.  T.)  59  How.  Pr.  (N.  Y.)  157,  affirmed 
84  N.  Y.  272;  People  v.  Corner,  59  Hun  (N. 
Y.)  299,  128  N.  Y.  640.  See  also  People  v. 
Brandreth,  (Ct.  App.)  3  Abb.  Pr.  N.  S.  (N.  Y.) 
224,  36  N.  Y.  191. 

Pennsylvania.  —  Com.  v.  Matlack,  4  Dall. 
(Pa.)  303. 

South  Carolina.  —  Treasurers  v.  Cleary,  3 
Rich.  L.  (S.  Car.)  372. 

Texas.  —  Chevallier  v.  State,  10  Tex.  315. 

In  Com.  v.  Todd,  9  Bush  (Ky.)  708,  it  was 
held  that  a  counterclaim  against  the  state  can 
be  used  as  a  defense,  but  no  further  ;  that  as 
no  judicial  proceeding  can  be  maintained 
against  a  state,  no  counterclaim  is  possible  be- 
yond defeating  the  action  in  which  it  is  inter- 
posed. See  also  State  v.  Franklin  Bank,  10 
Ohio  91,  75  Am.  Dec.  498.  And  see  the  title 
States. 

2.  Municipal  Corporations.  —  Arapahoe  County 
v.  Denver,  (Colo.  1902)  69  Pac.  Rep.  586; 
Taylor  v.  New  York,  82  N.  Y.  10. 

Taxes.  —  A  debt  due  from  a  municipal  cor- 
poration to  a  citizen,  however,  cannot  be  coun- 
terclaimed  against  the  amount  he  owes  for 
taxes.    Catling  v.  Carteret  County,  92  N.  Car. 
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536,  53  Am.  Rep.  432;  Arapahoe  County  v. 
Denver,  (Colo.  1902)  69  Pac.  Rep.  586. 

3.  Claims  Against  United  States.  —  U.  S.  v. 
Giles,  9  Cranch  (U.  S.)  212;  U.  S.  v.  Hart, 
(Ariz.  1888)  19  Pac.  Rep.  4;  People  v.  Den- 
nison,  84  N.  Y.  272. 

4.  U.  S.  v.  Hart,  (Ariz.  1888)  19  Pac.  Rep. 

4  ;  People  v.  Dennison,  84  N.  Y.  272.  See  also 
U.  S.  v.  Robson,  9  Pet.  (U.  S.)  319;  U.  S.  v. 
Ringgold,  8  Pet.  (U.  S.)  150;  Gratiot  v.  U.  S., 
15  Pet.  (U.  S.)  336;  U.  S.  v.  Bank  of  Metrop- 
olis, 15  Pet.  (U.  S.)  377;  De  Groot  v.  U.  S., 

5  Wall.  (U.  S.)  431  I  U.  S.  v.  Eckford,  6  Wall. 
(U.  S.)  484;  Ware  v.  U.  S.,  4  Wall.  (U.  S.) 
617;  U.  S.  v.  Prentice,  6  McLean  (U.  S.)  65. 

5.  Reeside  v.  Walker,  11  How.  (U.  S.)  272; 
U.  S.  v.  Eckford,  6  Wall.  (U.  S.)  484;  De 
Groot  v.  U.  S.,  5  Wall.  (U.  S.)  431  ;  People  v. 
Dennison,  84  N.  Y.  272. 

6.  See  the  title  Cross-bills,  5  Encyc.  of  Pl. 
and  Pr.  624. 

7.  Equitable  Counterclaims  —  General  Rule  — 
Connecticut.  —  Harral  v.  Leverty,  50  Conn.  46, 
47  Am.  Rep.  608. 

Indiana.  —  School  Com'rs  v.  Center  Tp.,  143 
Ind.  391  ;  Tabor  v.  Mackkee,  58  Ind.  290;  Gil- 
pin v.  Wilson,  53  Ind.  443. 

Iowa.  —  Union  Nat.  Bank  v.  Carr,  49  Iowa 
3S9- 

Kentucky.  —  Taylor  v.  Stowell,  4  Met.  (Ky.) 

175- 

Missouri.  —  Rogers  v.  Rogers,  87  Mo.  257  ; 
Heman  r.  'McNamara,  77  Mo.  App.  1. 

New  York.  —  Xenia  Branch  Bank  v.  Lee,  (N. 
Y.  Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  372; 
New  York,  etc.,  R.  Co.  v.  Schuyler,  38  Barb. 
(N.  Y.)  534;  Gleason  v.  Moen.  2  Duer  (N.  Y.) 
639:  Gillespie  v.  Torrance.  2^  N.  Y.  306,  82 
Am.  Dec.  355.  See  generally  Pattison  V.  Rich- 
ards. 22  Barb.  (N.  Y.)  14.?:  Bates  v.  Rosekrans, 
37  N.  Y.  409.  See  also  People  v.  Brandreth, 
36  N.  Y.  191,  per  Hunt,  J.,  dissenting. 

Volume  XXV, 


Counterclaim. 


AND  COUNTERCLAIM.        Judgment  on  Counterclaim 


way  connected  with  the  subject  of  the  plaintiff's  action.1  The  equity  juris- 
diction to  set  off  cross-demands  exists  independently  of  the  statute.2  This 
subject  has  been  elsewhere  considered.3 

7.  Judgment  on  Counterclaim.  —  If  both  the  cause  of  action  set  forth  in  the 
complaint  and  that  alleged  in  the  counterclaim  are  established,  judgment  is 
rendered  against  one  or  the  other  of  the  parties  to  the  extent  only  that  the 
demand  against  him  as  established  by  the  judgment  of  the  court  exceeds  the 
one  in  his  favor.4  If  the  damages  found  in  favor  of  the  defendant  are  equal 
to  the  demand  of  the  plaintiff,  judgment  should  be  rendered  for  the  defend- 
ant for  the  dismissal  of  the  action;5  but  if  the  defendant  is  found  entitled  to 
an  amount  less  than  that  due  to  the  plaintiff,  credit  should  be  given  for  the 
amount  due  to  the  defendant  and  judgment  rendered  to  the  plaintiff  for  the 
remainder.6  And  where  the  damages  of  a  defendant  exceed  the  amount  due 
to  the  plaintiff,  the  defendant  has  judgment  for  the  excess,  or  so  much 
thereof  as  is  due  from  the  plaintiff.7  If  the  plaintiff's  recovery  is  wholly 
defeated,  the  defendant  may  recover  judgment  for  the  whole  or  a  part  of  the 
amount  demanded  in  his  counterclaim  ; 8  and  if  the  defendant  should  be  found 
to  be  entitled  to  nothing,  the  plaintiff  may  have  judgment  for  his  whole 
claim.9  Where  the  answer  does  not  deny  the  plaintiff's  claim,  but  sets  up  a 
counterclaim  for  a  less  amount,  judgment  may  be  rendered  for  the  amount  so 
admitted  to  be  due,  and  the  action  may  be  continued  as  to  the  counterclaim 
or  amount  in  dispute.10  When  a  counterclaim  consisting  of  a  demand  against 
an  assignor  exceeds  the  demand  sued  upon,  judgment  can  be  rendered  against 
the  assignee  to  the  extent  of  the  extinguishment  of  his  demand  only,11  and  a 


North  Carolina.  —  Walsh  v.  Hall,  66  N.  Car. 
233- 

Ohio.  —  Owen  v.  Miller,  10  Ohio  St.  136,  75 
Am.  Dec.  502. 

Oregon.  —  Maffett  v.  Thompson,  32  Oregon 
551  ;  Dodd  v.  Dodd,  14  Oregon  338;  Burrage  v. 
Bonanza  Gold,  etc.,  Min.  Co.,  12  Oregon  169; 
Dove  v.  Hayden,  5  Oregon  500. 

Wisconsin.  —  Stowell  v.  Eldred,  39  Wis.  614; 
Buzzell  v.  Gallagher,  28  Wis.  678 ;  Jarvis  v. 
Peck,  19  Wis.  74. 

1.  Connection  with  Subject-matter  of  Action.  — 
Mattoon  v.  Baker,  (  Supm.  Ct.  Gen.  T.)  24  How. 
Pr.  (N.  Y.)  329;  Dove  v.  Hayden,  5  Oregon 
503. 

2.  Equity  Jurisdiction.  —  Taylor  v.  Stowell,  4 
Met.  (Ky.)  176;  Laybourn  v.  Seymour,  53 
Minn.  105,  39  Am.  St.  Rep.  579;  Schieffelin  v. 
Hawkins,  1  Daly  (N.  Y.)  289;  Spofford  v. 
Rowan.  124  N.  Y.  108.  See  also  Howard  v. 
Shores,  20  Cal.  277 ;  Berry  v.  Brett,  6  Bosw. 
(N.  Y.)  627. 

3.  See  supra,  this  title,  Set-off. 

4.  Judgment  for  Balance.  —  Langford  v.  Lang- 
ford,  136  Cal.  507  ;  Norton  v.  Foster,  12  Kan. 
44;  Moore  v.  Caruthers,  17  B.  Mon.  (Ky.)  669; 
Gordon  v.  Bruner,  49  Mo.  570 ;  Hay  v.  Short, 
49  Mo.  139;  Kelsy  v.  Tremaine,  (Supm.  Ct. 
Spec.  T.)  29  How.  Pr.  (N.  Y.)  439;  Davidson 
v.  Remington,  (Supm.  Ct.  Spec.  T.)  12  How. 
Pr.  (N.  Y.)  310;  Patterson  v.  Patterson,  59 
N.  Y.  574,  17  Am.  Rep.  384;  James  v.  Daniels, 
(Tex.  Civ.  App.  1897)  43  S.  W.  Rep.  26.  See 
also  New  York,  etc.,  R.  Co.  v.  Davies,  38  Hun 
(N.  Y.)  477;  Deer  v.  Stubbs.  83  N.  Car.  539. 

Where  the  answer  admits  the  plaintiff's  cause 
of  action,  and  sets  up  a  counterclaim,  which 
is  admitted  by  a  failure  to  reply,  there  is  no 
issue  to  try,  and  judgment  should  be  ordered 
on  the  pleadings.  Schurmeier  v.  English,  46 
Minn.  306. 
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5.  Damages  Equal. —  Moore  v.  Caruthers,  17 
B.  Mon.  (Ky.)  669;  Clarkson  v.  Manson,  (U. 
S.  Cir.  Ct.)  60  How.  Pr.  (N.  Y.)  45. 

6.  Balance  in  Favor  of  Plaintiff. —  Hall  v.  Clay- 
ton, 42  Iowa  526;  Moore  v.  Caruthers,  17  B. 
Mon.  (Ky.)  669;  Clarkson  v.  Manson,  (U.  S. 
Cir.  Ct.)  60  How.  Pr.  (N.  Y.)  '45  ;  Randolph  v. 
New  York,  (C.  PI.  Gen.  T.)  53  How.  Pr.  (N. 
Y.)  68;  Greve  v.  Schweitzer,  36  Wis.  554.' 
Branger  v.  Buttrick,  30  Wis.  665. 

I.  Balance  in  Favor  of  Defendant.  —  Bloom  v. 
Lehman,  27  Ark.  489;  Moore  v.  Caruthers,  17 
B.  Mon.  (Ky.)  669;  Mason  v.  Heyward,  3  Minn. 
182;  Hay  v.  Short,  49  Mo.  139;  Clark  v.  Story, 
29  Barb.  (N.  Y.)  295  ;  Tuckerman  v.  Corbin, 
(N.  Y.  City  Ct.  Tr.  T.)  66  How.  Pr.  (.N.  Y.) 
404;  Clarkson  v.  Manson,  (U.  S.  Cir.  Ct.)  60 
How.  Pr.  (N.  Y.)  45;  Davidson  v.  Remington, 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  310; 
Ogden  v.  Coddington,  2  E.  D.  Smith  (N.  Y.) 
317.  And  see  Great  Western  Ins.  Co.  v.  Pierce, 
1  Wyo.  45. 

8.  Plaintiff  Wholly  Defeated.  —  Moore  v. 
Caruthers,  17  B.  Mon.  (Ky.)  669;  Lapham  v. 
Osborne,  20  Nev.  168;  Clarkson  v.  Manson, 
(U.  S.  Cir.  Ct.)  60  How.  Pr.  (N.  Y.)  45.  See 
also  Kelsy  v.  Tremaine,  (Supm.  Ct.  Spec.  T.) 
29  How.  Pr.  (N.  Y.)  439. 

9.  Defendant  Wholly  Defeated.  —  Moore  v. 
Caruthers,  17  B.  Mon.  (Ky.)  669.  See  At- 
lanta Mach.  Works  v.  U.  S.,  114  Fed.  Rep.  364. 

10.  Plaintiff's  Claim  Admitted.  —  Meyers  v. 
Trimble,  (C.  PI.  Spec.  T.)  1  Abb.  Pr.  (N.  Y.) 
220,  3  E.  D.  Smith  (N.  Y.)  607;  Baker  v. 
Xussbaum,  1  Hilt.  (N.  Y.)  540;  Guiet  v. 
Murphy,  (N.  Y.  Super.  Ct.  Spec.  T.)  18  How. 
Pr.  (N.  Y.)  411  :  Moore  v.  Woodside,  26  Ohio 
St.  537-  See  also  Weaver  V.  Carnahan.  37  Ohio 
St.  363. 

II.  Counterclaim  Against  Assignee.  —  Casad  v. 

Hughes,  27  Ind.  141  ;  Norton  v.  Foster,  12  Kan. 

Volume  XXV. 


Set-off  of  Judgments. 


SET- O  EE'  Rh  L  O  UEMENT, 


In  General. 


counterclaim  against  a  trustee  consisting  of  a  demand  against  the  person 
whom  he  repre;ents  can  be  allowed  only  to  the  extent  of  satisfying  the  plain- 
tiff's claim.1  If  the  plaintiff's  cause  of  action  or  defendant's  counterclaim  is 
for  the  recovery  of  some  specific  relief,  legal  or  equitable,  other  than  a  money 
judgment,  the  judgment  rendered  must  be  according  to  the  circumstances  of 
the  case.2 

IV.  Set-off  of  Judgments  —  1.  In  General.  —  Jurisdiction  to  set  off  one 

judgment  against  another,  in  discharge  thereof  pro  tanto,  where  reciprocal 
claims  between  parties  have  passed  into  judgments,  was  assumed  by  courts  of 
equity  at  an  early  date  and  is  still  exercised  by  them.3  It  has  been  said  that 
this  jurisdiction  was  at  one  time  exercised  exclusively  by  the  chancery  courts,4 
but  it  is  now  well  settled  that  it  is  competent  for  a  court  of  law  to  order  one 
judgment  to  be  placed  as  a  set-off  to  another,5  and  it  has  been  held  that  with 


44 ;  Leavenson  v.  Lafontane,  3  Kan.  523 ; 
Kneedler  v.  Sternbergh,  (Supm.  Ct.  Spec.  T.) 
10  How.  Pr.  (N.  Y.)  67  ;  Brown  v.  Coleman,  55 
Hun  (N.  Y.)  501.  See  also  supra,  this  section, 
Against  Whom  Counterclaims  May  Be  Inter- 
posed —  Assignees. 

1.  Counterclaim  Against  Trustee.  —  See  Pen- 
dergast  v.  Greenfield,  40  Hun  (N.  Y.)  494.  See 
also  supra,  this  section,  Persons  Suing  in  Repre- 
sentative Capacity. 

2.  Specific,  Legal,  or  Equitable  Relief.  —  Pom- 
eroy  on  Remedies  (2d  ed.),  §  805.  And  see 
Lazarus  v.  Heilman,  11  Daly  (N.  Y.)  189; 
Ogden  v.  Coddington,  2  E.  D.  Smith  (N.  Y.) 
3 1  7- 

3.  Power  of  Court  of  Equity  —  Alabama. — 
Goldsmith  v.  Stetson,  39  Ala.  183. 

California.  —  Russell  v.  Conway,  11  Cal.  93; 
Hobbs  v.  Duff,  23  Cal.  596  ;  Haskins  v.  Jordan, 
123  Cal.  157. 

Colorado.  —  Whitehead  v.  Jessup,  7  Colo. 
App.  460. 

Illinois.  —  Buckmaster  v.  Grundy,  8  111.  626; 
Matson  v.  Oberne,  25  111.  App.  213. 

Indiana.  —  Keifer  v.  Sumners,  137  Ind.  109. 

Iowa.  —  Hurst  v.  Sheets,  14  Iowa  322  ;  Bur- 
tis  v.  Cook,  16  Iowa  203;  Gray  v.  McCallister, 
50  Iowa  497. 

Kansas.  —  Herman  v.  Miller,  17  Kan.  328. 

Kentucky.  —  Merrill  v.  Souther,  6  Dana 
(Ky.)  305;  Tribble  v.  Taul,  7  T.  B.  Mon.  (Ky.) 
458;  Prior  v.  Richards,  4  Bibb  (Ky.)  356; 
Jeffries  v.  Evans,  6  B.  Mon.  (Ky.)  119,  43  Am. 
Dec.  158;  Bishop  v.  Duncan,  3  Dana  (Ky.)  15; 
Allnut  v.  Winn,  3  J.  J.  Marsh.  (Ky.)  304. 

Louisiana.  —  Muse  v.  Rogers,  12  Mart.  (La.) 
370. 

Michigan.  —  Robinson  v.  Kunkleman,  117 
Mich.  193. 

Minnesota.  —  Temple  v.  Scott,  3  Minn.  419; 
Lindholm  v.  Itasca  Lumber  Co.,  64  Minn.  48. 

Mississippi.  —  Holly  v.  Cook,  70  Miss.  590. 

Montana.  — •  Wells  v.  Clarkson,  5  Mont.  336. 

New  Hampshire.  —  Chandler  v.  Drew,  6  N. 
H.  469,  26  Am.  Dec.  704  ;  Brown  v.  Warren,  43 
N.  H.  430  ;  Hovey  v.  Morrill,  61  N.  H.  9,  60  Am. 
Rep.  315. 

Nezv  lersey.  —  Brown  v.  Hendrickson,  39  N. 
J.  L.  239  ;  Schautz  v.  Kearney.  47  N.  J.  L.  56. 

Nezv  York.  —  Dunkin  v.  Vandenbergh,  1 
Paige  (N.  Y.)  622;  Zogbaum  v.  Parker,  55  N. 
Y.  120;  Simson  v.  Hart,  14  Johns.  (N.  Y.)  63; 
Stilwell  v.  Carpenter.  (Ct.  App.)  2  Abb.  N.  Cas. 
(N.  Y.)  238;  Smith  v.  Lowden,  1  Sandf.  (N.  Y.) 
696;   Alexander  v.  Durkee,  112  N.  Y.  655; 


Hopper  v.  Ersler,  1  N.  Y.  Annot.  Cas.  192; 
Barker  v.  Laney,  90  Hun  (N.  Y.)  108.  Com- 
pare Nicoll  v.  Nicoll,  2  Edw.  (N.  Y.)  574. 

North  Carolina.  —  Iredell  v.  Langston,  1  Dev. 
Eq.  (16  N.  Car.)  397. 

Tennessee.  —  Clift  v.  Martin,  4  Baxt.  (Tenn.) 
387. 

Texas.  —  Hanchett  v.  Gray,  7  Tex.  549. 
Vermont.  —  Blake  v.  Langdon,  19  Vt.  485. 
Compare  Wellborn  v.  Bonner,  9  Ga.  82. 
In  ordinary  cases,  an  application  to  the  equity 
powers  of  a  court  of  law  is  a  more  cheap  and 
expeditious  remedy  than  a  suit  in  equity,  and  in 
such  cases,  while  a  court  of  equity  will  enter- 
tain a  suit  for  such  relief,  application  to  that 
court  will  be  discouraged  by  refusing  costs  to 
the  complainant.    Gridley  v.  Garrison,  4  Paige 
(N.  Y.)  647. 

Decree  in  Equity  Against  Judgment  at  Law.  — 
Sowles  v.  Witters,  40  Fed.  Rep.  413;  Holden  v. 
Gilbert,  7  Paige  (N.  Y.)  208. 

Personal  Judgment  Against  Judgment  in  Bern. 
—  In  Russell  v.  Conway,  11  Cal.  93,  it  was  held 
that  the  insolvency  of  the  party  against  whom 
the  set-off  was  sought  was  a  sufficient  ground 
for  the  assumption  of  jurisdiction  by  a  court  of 
equity  to  set  off  a  judgment  against  the  insolv- 
ent against  a  judgment  in  rem  against  property 
belonging  to  the  applicant. 

Effect  of  Statutory  Remedy.  —  The  jurisdiction 
of  courts  of  law  derived  from  the  statute  to  set 
off  judgments  against  each  other  does  not  di- 
vest courts  of  equity  of  their  jurisdiction  in  such 
cases.    Whitehead  v.  Jessup,  7  Colo.  App.  460. 

Limitation  of  Actions. —  Hobbs  v.  Duff,  23  Cal. 
596. 

4.  Simson  v.  Hart,  14  Johns.  (N.  Y.)  63. 
Surrogates'  Courts. —  The  power  to  enforce  the 

set-off  of  mutual  demands,  which  is  exercised 
upon  equitable  principles,  and  where  the  right 
often  depends  upon  complicated  facts  and  equi- 
ties, is  not  allowed  in  the  surrogates'  courts. 
Stilwell  v.  Carpenter,  59  N.  Y.  414.  Compare 
Barker  v.  Laney,  90  Hun  (N.  Y.)  108. 

5.  Power  of  Law  Courts  —  England.  —  Glaister 
v.  Hewer.  8  T.  R.  69  ;  Hall  v.  Ody,  2  B.  &  P. 
28  ;  O'Connor  v.  Murphy,  1  H.  Bl.  657  ;  Mitchell 
v.  Oldfield,  4  T.  R.  123;  Thrustout  v.  Crafter,  2 
W.  Bl.  826  ;  Roberts  v.  Biggs.  Barnes  N.  Cas. 
146;  Wills  v.  Crabb,  Buller's  N.  P.  336a; 
Randle  v.  Fuller,  6  T.  R.  456 ;  Vaughan  v. 
Davies,  2  H.  Bl.  440  ;  Barker  v.  Braham,  3  Wils. 
C.  PI.  396  :  Dennie  v.  Elliott,  2  H.  Bl.  587. 

United  States.  —  U.  S.  v.  Griswold,  30  Fed. 
Rep.  604 ;  Sowles  v.  Witters,  40  Fed.  Rep.  413. 
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a  view  to  this  end  the  court  has  power  to  withhold  the  judgment  in  an  action 
until  the  defendant,  as  plaintiff  in  another  action,  using  due  diligence,  shall 
obtain  his  judgment  therein.1    In  exercising  the  power  to  set  off  one  judg- 


Alabama.  —  Scott  v.  Rivers,  i  Stew.  &  P. 
(Ala.)  24,  21  Am.  Dec.  646. 

Arizona.  —  Martin  v.  Wells,  (Ariz.  1892)  28 
Pac.  Rep.  958. 

California.  —  Porter  v.  Liscom,  22  Cal.  430, 
83  Am.  Dec.  76  ;  Hobbs  v.  Duff,  23  Cal.  596 ; 
Haskins  v.  Jordon.  123  Cal.  157. 

Colorado.  —  Whitehead  v.  Jessup,  7  Colo. 
App.  460. 

Connecticut.  —  Francis  v.  Rand,  7  Conn.  221  ; 
Pitkin  v.  Pitkin,  8  Conn.  326 ;  Atkins  v. 
Churchill,  19  Conn.  394. 

Delaware.  —  Webster  v.  McDaniel,  2  Del.  Ch. 
297  ;  Morris  v.  Hollis,  2  Harr.  (Del.)  4. 

Georgia.  —  Skrine  v.  Simmons,  36  Ga.  402,  91 
Am.  Dec.  771  ;  Langston  v.  Roby,  68  Ga.  406; 
Smith  v.  Evans,  110  Ga.  536. 

Indiana.  —  Howk  v.  Meloy,  26  Ind.  176; 
Heavenridge  v.  Mondy,  49  Ind.  434;  Puett  v. 
Beard,  86  Ind.  176;  Carter  v.  Compton,  79  Ind. 
37;  Butner  v.  Bowser,  104  Ind.  255;  Quick  v. 
Dunham,  115  Ind.  302. 

Kansas.  —  Lloyd  v.  Russell  First  Nat.  Bank, 
5  Kan.  App.  512;  Herman  v.  Miller,  17  Kan. 
328. 

Kentucky.  —  Palmateer  v.  Meredith,  4  J.  J. 
Marsh.  (Ky.)  74;  Davidson  v.  Geoghagan,  3 
Bibb  (Ky.)  233. 

Louisiana.  —  Levy  v.  Roos,  32  La.  Ann.  1029. 

Maine.  —  Gould  v.  Parlin,  7  Me.  82  ;  Bartlett 
7'.  Pearson,  29  Me.  9  ;  New  Haven  Copper  Co.  v. 
Brown,  46  Me.  418;  Peirce  v.  Bent,  69  Me.  381  ; 
Harrington  v.  Bean,  94  Me.  208. 

Massachusetts.  —  Barrett  v.  Barrett,  8  Pick. 
(Mass.)  342;  Goodenow  v.  Buttrick,  7  Mass. 
140;  Greene  v.  Hatch,  12  Mass.  195;  Winslow 
v.  Hathaway,  1  Pick.  (Mass.)  211;  Ames  v. 
Bates,  119  Mass.  397;  Simmons  v.  Shaw,  172 
Mass.  516. 

Minnesota.  —  Temple  v.  Scott,  3  Minn.  419; 
Irvine  v.  Myers,  6  Minn.  562;  Lindholm  v. 
Itasca  Lumber  Co.,  64  Minn.  48 ;  Morton  v. 
Urquhart,  79  Minn.  390  ;  Lundberg  v.  Davidson, 
68  Minn.  328. 

Mississippi.  —  Turner  v.  McAdory,  58  Miss. 
27.  . 

Missouri.  —  Johnson  v.  Hall,  84  Mo.  210; 
Skinker  v.  Smith,  48  Mo.  App.  91. 

New  Hampshire.  —  Hutchins  v.  Riddle,  12  N. 
H.  464  ;  Wright  v.  Cobleigh,  23  N.  H.  32  ;  Smith 

Woodman,  28  N.  H.  532  ;  Brown  v.  Warren, 
43  N.  H.  430;  Goodwin  v.  Richardson,  44  N.  H. 
125;  Hovey  v.  Morrill,  61  N.  H.  9,  60  Am.  Rep. 
315- 

New  Jersey.  —  Coxe  v.  State  Bank,  8  N.  J.  L. 
172,  14  Am.  Dec.  417;  Brown  v.  Hendrickson, 
39  N.  J.  L.  239  ;  Schautz  v.  Kearney,  47  N.  J. 
L.  56. 

New  Mexico.  —  Scholle  v.  Pino,  9  N.  Mex. 
393- 

New  York.  —  De  Figaniere  v.  Young,  2  Robt. 
(N.  Y.)  670;  Hepburn  v.  Hoag,  6  Cow.  (N.  Y.) 
613;  Hart  v.  Brady,  1  Sandf.  (N.  Y.)  626;  Kim- 
ball v.  Munger,  2  Hill  (N.  Y.)  364;  Simpson  v. 
Hart,  1  Johns.  Ch.  (N.  Y.)  gi  ;  Dunkin  v.  Van- 
denbergh,  1  Paige  (N.  Y.)  622 ;  Brewerton  v. 
Harris,  1  Johns.  (N.  Y.)  145;  Graves  v.  Wood- 
bury, 4  Hill  (N.  Y.)  559,  40  Am.  Dec.  296; 


Gridley  v.  Garrison,  4  Paige  (N.  Y.)  647  ;■ 
Barker  v.  Laney,  90  Hun  (N.  Y.)  108;  Ladew 
V.  Hart,  8  N.  Y.  App.  Div.  150;  Hopper  v. 
Ersler,  1  N.  Y.  Annot.  Cas.  192. 

Ohio.  —  Holmes  v.  Robinson,  4  Ohio  90  ;  Bar- 
bour  v.  National  Exch.  Bank,  50  Ohio  St.  90. 

Pennsylvania.  —  Burns  v.  Thornburgh,  3 
Watts  (Pa.)  78;  Coates's  Appeal,  7  W.  &  S. 
(Pa.)  99;  Jacoby  v.  Guier,  6  S.  &  R.  (Pa.)  448; 
Aber's  Petition,  18  Pa.  Super.  Ct.  110;  Hazle- 
hurst  v.  Bayard,  3  Yeates  (Pa.)  152;  Best  v. 
Lawson,  1  Miles  (Pa.)  11  ;  Skinner  v.  Chase,  6 
Pa.  Super.  Ct.  279;  Wellock  v.  Cowan,  16  S.  & 
R.  (Pa.)  318;  Matthews  v.  Russell,  17  Pa.  Co. 
Ct.  590;  Mijler  v.  Klopp,  141  Pa.  St.  375. 

South  Carolina.  —  Tolbert  v.  Harrison,  1 
Bailey  L.  (S.  Car.)  599;  Duncan  v.  Bloomstock, 
2  McCord  L.  (S.  Car.)  318,  13  Am.  Dec.  728; 
Williams  v.  Evans,  2  McCord  L.  (S.  Car.)  203; 
Ex  p.  Wells,  43  S.  Car.  477. 

Tennessee.  —  Hadley  v.  Hickman,  1  Yerg. 
(Tenn.)  501. 

Texas.  —  Wright  v.  Treadwell,  14  Tex.  255; 
Simpson  v.  Huston,  14  Tex.  476;  Dutton  v. 
Mason,  21  Tex.  Civ.  App.  389. 

Vermont.  —  Conable  v.  Bucklin,  2  Aik.  (Vt.) 
221. 

West  Virginia.  —  Faulconer  v.  Stinson,  44  W. 
Va.  546  ;  Zinn  v.  Dawson,  47  W.  Va.  45. 

Wisconsin.  —  Welsher  v.  Libby,  107  Wis.  47. 

Decedents'  Estates. —  A  judgment  against  an 
administrator,  to  be  levied  out  of  the  estate  of 
the  intestate,  may  be  set  off  against  a  judgment 
held  by  such  administrator  in  his  official  ca- 
pacity.   Prior  v.  Richards,  4  Bibb  (Ky.)  356. 

This  right  of  set-off  cannot  be  affected  by  the 
fact  that  there  are  no  assets  other  than  the  judg- 
ment and  that  the  estate  is  indebted  to  the 
administrator  for  costs  to  an  equal  amount. 
Wikel  v.  Garrison,  82  Iowa  453. 

Appellate  Court.  —  The  fact  that  the  jurisdic- 
tion of  the  court  to  which  application  is  made 
to  set  off  a  judgment  in  another  court  against  a 
judgment  in  that  court  is  only  appellate  does 
not  deprive  the  court  of  jurisdiction  to  order 
the  set-off.  Sneed  v.  Sneed,  14  Lea  (Tenn.)  13. 
See  also  Taylor  v.  Williams,  14  Wis.  155. 

Power  of  Justice  of  Peace  to  Set  Off  Judgments 
Exists.  —  Greene  Hatch,  12  Mass.  195.  Com- 
pare Flavell  v.  Britton,  56  N.  J.  L.  218. 

1.  Withholding  Judgment  —  England.  —  Alli- 
ance Bank  v.  Holford,  16  C.  B.  N.  S.  460,  1 1 1 
E.  C.  L.  460. 

Maine.  —  New  Haven  Copper  Co.  v.  Brown, 
46  Me.  418. 

Massachusetts.  —  Rider  v.  Ocean  Ins.  Co.,  20 
Pick.  (Mass.)  259;  Ocean  Ins.  Co.  v.  Rider,  22 
Pick.  (Mass.)  210;  Adams  f.  Manning,  17  Mass. 
180;  Winslow  v.  Hathaway,  18  Pick.  (Mass.) 
211. 

New  Hampshire.  —  Hutchins  v.  Riddle,  12  N. 
H.  464;  McQuesten  v.  Bowman,  17  N.  H.  24; 
Smith  i'.  Woodman,  28  N.  H.  520:  Boston,  etc., 
R.  Co.  v.  Oliver,  32  N.  H.  179;  Hovey  v.  Mor- 
rill, 61  N.  H.  9,  60  Am.  Rep.  315. 

Texas.  —  Simpson  v.  Huston,  14  Tex.  476. 

In  Winslow  v.  Hathaway,  1  Pick.  (Mass.) 
2ii,  one  action  was  brought  forward  on  the 
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ment  against  another,  courts  of  law  should  act  on  equitable  principles,  and 
should  not  exercise  the  power  under  circumstances  repugnant  to  the  princi- 
ples of  equity.1  The  fact  that  the  applicant  for  the  set-off  could  have  set  up 
his  claim  against  his  judgment  creditor  as  a  set-off  in  the  action  in  which  the 
judgment  was  recovered  does  not  deprive  him  of  the  right,  upon  recovery 
of  judgment  on  such  claim,  to  set  off  such  judgment  against  the  former 
judgment.2 

Tender  of  Difference.  —  A  judgment  creditor  may  have  a  lesser  judgment  held 
by  him  set  off  against  a  larger  judgment  against  him  without  a  tender  of  the 

difference.-'1 

The  statutes  in  some  instances  expressly  provide  that  the  courts  may  set  off 
mutual  judgments  against  each  other  4  and  that  executions  in  the  hands  of 
sheriffs  and  constables  issued  on  mutual  judgments  shall  be  set  off  by  the 
officers. 5 


docket  and  the  other  was  continued  for  judg- 
ment, in  order  that  the  two  judgments  might  be 
set  off  against  each  other.  This  should  not  be 
done,  however,  unless  there  is  a  reasonable 
likelihood  that  the  defendant  in  the  first  judg- 
ment would  otherwise  lose  his  debt.  Scott  v. 
Scott.  17  Md.  78. 

In  New  Hampshire  the  right  to  have  a  cause 
continued  or  executions  stayed  until  the  claim- 
ant obtains  judgment,  in  order  to  effect  a  set-off, 
seems  to  be  confined  to  cases  where  the  party 
claiming  the  benefit  of  the  right  of  set-off  could 
not  avail  himself  of  the  right  in  the  trial  of  the 
action.  Hovey  v.  Morrill,  61  N.  H.  9,  60  Am. 
Rep.  315. 

1.  Power  Exercised  on  Equitable  Principles  — 

Georgia.  —  Colquitt  f.  Bonner,  2  Ga.  155. 

Indiana.  —  Quick  v.  Durham,  115  Ind.  302; 
Puett  v.  Beard,  86  Ind.  172;  Beard  v.  Puett,  105 
Ind.  68;  Keifer  v.  Summers,  137  Ind.  109. 

Kansas.  —  Herman  v.  Miller,  1 7  Kan.  328 ; 
Schuler  v.  Collins,  63  Kan.  372. 

Kentucky.  —  Davidson  v.  Geoghagan,  3  Bibb 
(Ky.)  233. 

Massachusetts.  —  Ames  v.  Bates,  119  Mass. 
397- 

Michigan.  —  Wells  V.  Circuit  Judge,  39  Mich. 
21. 

New  Hampshire.  —  Brown  v.  Warren,  43  N. 
H.  430  ;  Hovey  v.  Morrill,  61  N.  H.  9,  60  Am. 
Rep.  315;  Chase  v.  Woodward.  61  N.  H.  79. 

New  Jersey.  —  Terney  v.  Wilson,  45  N.  J.  L. 
283  ;  Phillips  v.  Mac  Kay,  54  N.  J.  L.  320 ;  Mc- 
Adams  v.  Randolph,  42  N.  J.  L.  332  ;  Brown  v. 
Hendrickson,  39  N.  J.  L.  239  ;  Laubsch  v.  West 
New  York  Silk  Mill  Co.,  57  N.  J.  L.  234. 

New  York.  —  De  Camp  v.  Thomson,  159  N.  Y. 
444,  70  Am.  St.  Rep.  570 ;  Gihon  v.  Fryatt,  2 
Sandf.  (N.  Y.)  638  ;  Smith  v.  Lowden,  1  Sandf. 
(N.  Y.)  696;  Baker  v.  Hoag,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  201  ;  Nicoll  v.  Nicoll, 
16  Wend.  (N.  Y.)  446 ;  Martin  v.  Kanouse, 
(Supm.  Ct.  Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  370, 
note,  17  How.  Pr.  (N.  Y.)  146;  Davidson  v. 
Alfaro,  16  Hun  (N.  Y.)  360;  Perry  v.  Chester, 
36  N.  Y.  Super.  Ct.  228. 

North  Dakota.  —  Cleveland  v.  McCanna,  7  N. 
Dak.  455,  66  Am.  St.  Rep.  670. 

Ohio.  —  Diehl  v.  Friester,  37  Ohio  St.  473. 

Pennsylvania.  —  Matthews  v.  Russell,  17  Pa. 
Co.  Ct.  590:  Ramsey's  Appeal.  2  Watts  (Pa.) 
228,  27  Am.  Dec.  301  :  Burns  v.  Thornburgh,  3 
Watts  (Pa.)  78. 

South  Carolina.  —  Low  v.  Duncan,  3  Strobh. 


L.  (S.  Car.)  195;  Meador  v.  Rhyne,  11  Rich.  L. 
(S.  Car.)  631  ;  Tolbert  v.  Harrison,  1  Bailey  L. 
(S.  Car.)  599;  Duncan  v.  Bloomstock,  2  McCord 
L.  (S.  Car.)  318,  13  Am.  Dec.  728;  Williams  v. 
Evans,  2  McCord  L.  (S.  Car.)  203  ;  Ex  p.  Wells, 
43  S.  Car.  477. 

Vermont.  —  Conable  v.  Bucklin,  2  Aik.  (Vt.) 
221. 

West  Virginia.  —  Payne  v.  Webb,  29  W.  Va. 
627. 

Wisconsin.  —  Taylor  1:  Williams,    14  Wis. 

1 55- 

The  Criterion  by  which  every  application  for  a 

set-off  is  to  be  determined  is  whether  it  is 
equitable.  Baker  v.  Hoag,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  201 ;  Chase  v.  Wood- 
ward, 61  N.  H.  79. 

The  equitable  question  is  one  of  fact.  Chase 
If.  Woodward,  61  N.  H.  79. 

Statutory  Right  of  Set-off.  —  In  Sweeney  v. 
Bailey,  7  S.  Dak.  404,  it  was  said  that  while  the 
power  of  the  court  to  set  off  mutual  judgments 
is  recognized  by  statute  (now  Annot.  Stat.  S. 
Dak.  1901.  §  6327),  "it  is  to  be  exercised  on 
equitable  principles,  and  for  the  purpose  of  do- 
ing right  and  justice  between  the  parties." 

2.  Russell  v.  Conway,  1 1  Cal.  93 ;  Hobbs  v. 
Duff,  23  Cal.  596  ;  Ellis  v.  Fisher,  10  La.  Ann. 
479;  Mason  v.  Knowlson,  1  Hill  (N.  Y.)  218; 
Dunkin  -'.  Calbraith,  1  Browne  (Pa.)  47;  Mc- 
Lean v.  Bindley.  114  Pa.  St.  559.  See  also 
Boykin  v.  Rosenfield,  (Tex.  Civ.  App.  1893)  24 
S.  W.  Rep.  323. 

3.  Shirts  "•.  Irons.  54  Ind.  13. 

4.  Statutory  Provisions.  —  Atkinson  v.  Pittman, 
47  Ark.  464 ;  Zerbe  v.  Missouri,  etc.,  R.  Co.,  80 
Mo.  App.  414  ;  Patterson  v.  Ward,  8  N.  Dak.  87  ; 
Sweeney  v.  Bailey.  7  S.  Dak.  404. 

5.  Set-off  of  Executions  —  Alabama.  —  Brazeal 
"'.  Smith,  5  Ala.  206. 

Iowa.  —  Bell  v.  Perry,  43  Iowa  368  ;  Schnitkep 
v.  Schnitker,  109  Iowa  349;  Benson  v.  Hay- 
wood. 86  Iowa  107;  Gregory  v.  Cuppy.  (Iowa 
1900)  82  N.  "W.  Rep.  1016. 

Maine.  —  Gould  v.  Parlin.  7  Me.  82  ;  Herrick 
v.  Bean,  20  Me.  51  ;  Leathers  v.  Carr,  24  Me. 
351  ;  New  Haven  Copper  Co.  v.  Brown,  46  Me. 
418. 

Massachusetts.  —  Jones  v.  Carpenter,  9  Met. 
(Mass.)  509:  Porter  v.  Leach.  13  Met.  (Mass.) 
482  :  Ocean  Ins.  Co.  v.  Rider.  22  Pick.  (Mass.) 
210;  Goodenow  ;•.  Buttrick.  7  Mass.  140; 
Dunklee  v.  Locke.  13  Mass.  525. 

Michigan.  —  Lyon  v.  Smith.  66  Mich.  676. 
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2.  Basis  of  Power.  —  In  directing  that  one  judgment  be  set  off  against 
another,  courts  of  law  proceed  upon  the  equity  of  the  statutes  authorizing 
set-offs,  the  power  not  being  within  the  letter  of  such  enactments.  The  power 
consists  in  the  authority  they  hold  over  suitors  in  their  courts,  and  its  exer- 
cise is  the  exercise  of  the  laws  of  the  court  rather  than  of  any  known,  express, 
or  delegated  power.1 


Missouri. —  Primm  v.  Ransom,  10  Mo.  444; 
State  v.  Finn,  8  Mo.  App.  261. 

New  Hampshire. —  Shapley  v.  Bellows,  4  N. 
H.  347- 

Vermont.  —  Anonymous,  Brayt.  (Vt.)  118; 
Culver  v.  Pearl,  1  Tyler  (Vt.)  12. 

Executions  in  Hands  of  Different  Officers.  — 
An  officer  must  have  the  writs  in  his  possession 
as  such,  and  be  authorized  and  obliged  to  obey 
them.  Where  one  of  the  writs  is  in  the  hands 
of  the  coroner  and  the  other  in  the  hands  of  the 
sheriff,  a  set-off  cannot  be  compelled.  Goode- 
now  v.  Buttrick,  7  Mass.  140. 

An  Assignment  of  One  of  the  Executions  is  not 
sufficient  to  prevent  their  set-off  or  to  justify 
the  officer  in  refusing  to  make  the  set-off. 
Leathers  v.  Carr,  24  Me.  351  ;  New  Haven  Cop- 
per Co.  v.  Brown,  46  Me.  418;  Porter  v.  Leach, 
13  Met.  (Mass.)  482;  Primm  v.  Ransom,  10 
Mo.  444:  Perkins  v.  Thompson,  3  N.  H.  145; 
Goodwin  v.  Richardson,  44  N.  H.  125. 

The  Lien  of  an  Attorney  for  His  Fees  and  Dis- 
bursements in  obtaining  the  judgment  is  para- 
mount to  the  rights  of  the  parties  to  have  their 
mutual  executions  set  off  against  each  other 
and  will  not  be  discharged  or  affected  by  such 
set-off.  Dunklee  v.  Locke,  13  Mass.  525;  Jones 
v.  Carpenter,  9  Met.  (Mass.)  509;  Shapley  v. 
Bellows,  4  N.  H.  347. 

Counsel  Fees  Not  Included.  —  Ocean  Ins.  Co.  v. 
Rider.  22  Pick.  (Mass.)  210. 

Liability  of  Officers  for  Denial  of  Right.  — 
Leathers  v.  Carr,  24  Me.  351  ;  New  Haven  Cop- 
per Co.  v.  Brown,  46  Me.  418;  Porter  v.  Leach, 
13  Met.  (Mass.)  482;  Goodenow  v.  Buttrick,  7 
Mass.  140. 

Indemnity  to  Officer.  —  Leathers  v.  Carr,  24 
Me.  351. 

Exclusiveness  of  Remedy. —  Wells  v.  Elsam,  40 
Mich.  218.  And  see  Wells  v.  Circuit  Judge,  39 
Mich.  21. 

The  Iowa  Statute,  Revision  of  i860,  §  3328 
(Annot.  Code  Iowa  1897,  §  4040),  is  in  aid  of 
the  common  law,  enabling  the  party  through  the 
sheriff,  when  he  has  executions  on  both  judg- 
ments, to  do  directly  and  in  a  summary  way 
what  he  had  a  right  to  call  upon  a  court  of 
equity  to  do  in  the  absence  of  any  such  statute. 
Hurst  v.  Sheets,  14  Iowa  322,  citing  Greene  v. 
Darling,  5  Mason  (U.  S.)  201.  See  also  Bell  v. 
Perry,  43  Iowa  368. 

1.  Basis  of  Power  —  Control  over  Suitors  — 
Alabama.  —  Scott  v.  Rivers,  1  Stew.  &  P.  (Ala.) 
24,  21  Am.  Dec.  646. 

California.  —  Haskins  v.  Jordan,  123  Cal. 
157;  Hobbs  v.  Duff,  23  Cal.  596;  Porter  v.  Lis- 
com,  22  Cal.  430,  83  Am.  Dec.  76. 

Colorado.  —  Whitehead  v.  Jessup,  7  Colo. 
App.  460. 

Delazcare.  —  Webster  v.  McDaniel,  2  Del.  Ch. 
207. 

Georgia.  —  Colquitt  v.  Bonner,  2  Ga.  155; 
Skrine  v.  Simmons,  36  Ga.  402,  91  Am.  Dec. 
771- 


Indiana.  —  Keifer  v.  Summers,  137  Ind.  109; 
Puett  v.  Beard,  86  Ind.  176;  Howk  v.  Meloy,  26 
Ind.  176. 

Iowa.  —  Ballinger  v.  Tarbell,  16  Iowa  493,  85 
Am.  Dec.  527. 

Kentucky.  —  Jeffries  v.  Evans,  6  B.  Mon. 
(Ky.)  119,  43  Am.  Dec.  158;  Davidson  v. 
Geoghagan,  3  Bibb  (Ky.)  233;  Prior  v.  Rich- 
ards, 4  Bibb  (Ky.)  356;  Dickinson  v.  Chism,  4 
T.  B.  Mon.  (Ky.)  1  ;  Palmateer  v.  Meredith,  4 
J.  J.  Marsh.  (Ky.)  74. 

Maine.  —  New  Haven  Copper  Co.  v.  Brown, 
46  Me.  418;  Donnell  v.  Portland,  etc.,  R.  Co., 
76  Me.  36;  Peirce  v.  Bent,  69  Me.  381. 

Massachusetts.  —  Goodenow  v.  Buttrick,  7 
Mass.  140;  Makepeace  v.  Coates,  8  Mass.  451; 
Greene  v.  Hatch,  12  Mass.  195;  Ames  v.  Bates, 
119  Mass.  397;  Chipman  v.  Fowle,  130  Mass. 
352. 

Michigan.  —  Robinson  v.  Kunkleman,  117 
Mich.  193. 

Minnesota.  —  Temple  V.  Scott,  3  Minn.  419; 
Lundberg  v.  Davidson,  68  Minn.  328. 

New  Hampshire.  —  Chandler  v.  Drew,  6  N. 
H.  469.  26  Am.  Dec.  704  ;  Hutchins  v.  Riddle, 

12  N.  H.  464;  Wright  v.  Cobleigh.  23  N.  H. 
32  ;  Hurd  V.  Fogg,  22  N.  H.  98  ;  Smith  v.  Wood- 
man, 28  N.  H.  532  ;  Brown  v.  Warren,  43  N.  H. 
430;  Goodwin  v.  Richardson,  44  N.  H.  125; 
Hovey  v.  Morrill,  61  N.  H.  9,  60  Am.  Rep.  315; 
Chase  v.  Woodward,  61  N.  H.  79. 

New  Jersey.  —  Brown  v.  Hendrickson,  39  N. 
J.  L.  239  ;  Schautz  v.  Kearney,  47  N.  J.  L.  56  ; 
Phillips  v.  Mac  Kay,  54  N.  J.  L.  319. 

Nezv  York.  —  Ross  v.  Hicks,  11  Barb.  (N.  Y.) 
481  ;  Stilwell  v.  Carpenter,  (Ct.  App.)  2  Abb.  N. 
Cas.  (N.  Y.)  238;  Zogbaum  v.  Parker,  55  N.  Y. 
120;  Hopper  v.  Ersler,  1  N.  Y.  Annot.  Cas.  192; 
Harris  v.  Palmer,  5  Barb.  (N.  Y.)  105  ;  Graves 
v.  Woodbury,  4  Hill  (N.  Y.)  559,  40  Am.  Dec. 
296;  Simpson  v.  Hart,  1  Johns.  Ch.  (N.  Y.)  91  ; 
Baker  v.  Hoag,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  201  ;  Dunkin  v.  Vandenbergh,  1 
Paige  (N.  Y.)  622;  People  V.  New  York  C.  PI., 

13  Wend.  (N.  Y.)  649,  28  Am.  Dec.  495. 
North  Dakota.  —  Cleveland  V.   McCanna,  7 

,N.  Dak.  455,  66  Am.  St.  Rep.  670. 

Ohio.  —  Barbour  v.  National  Exch.  Bank.  50 
Ohio  St.  98 ;  Holmes  v.  Robinson,  4  Ohio 
90. 

Pennsylvania.  —  Matthews  v.  Russell,  17  Pa 
Co.  Ct.  590  ;  Skinner  v.  Chase,  6  Pa.  Super.  Ct 
279;  Wellock  v.  Cowan,  16  S.  &  R.  (Pa.)  318 
Filbert  :•.  Hawk,  8  Watts  (Pa.)  443;  Burns  v 
Thornburgh,  3  Watts  (Pa.)  78;  Ramsey's  Ap 
peal,  2  Watts  (Pa.)  228,  27  Am.  Dec.  301 
Horton  v.  Miller,  44  Pa.  St.  257.  And  see 
Com.  v.  Clarkson,  1  Rawle  (Pa.)  291. 

South  Carolina.  —  Low  v.  Duncan.  3  Strobh. 
L.  (S.  Car.)  195;  Meador  v.  Rhyne,  11  Rich.  L. 
(S.  Car.)  631  ;  Williams  v.  Evans,  2  McCord  L. 
(S.  Car.)  203;  Tolbert  v.  Harrison.  1  Bailey 
L.  (S.  Car.)  sg9  ;  Ex  p.  Wells,  43  S.  Car.  477. 
Tennessee.  —  Rutherford  p.  Crabb.  5  Yerg. 
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3.  Discretion  of  Court  —  Courts  of  Law.  —  The  granting  of  an  application  to 
have  one  judgment  set  off  against  another  by  a  court  of  law  is  not  a  matter 
of  right,  but  such  application  is  addressed  to  the  discretion  of  the  court,1  and 
the  action  of  the  court  will  not,  as  a  general  rulef  be  disturbed  on  appeal  or 
writ  of  error,2  nor  will  mandamus  lie  to  review  the  discretion  of  a  circuit 
judge  in  refusing  a  motion  to  aliow  one  judgment  to  be  set  off  against 
another.3  Still,  this  discretion  is  not  absolute,  and  has  been  reviewed  by  the 
appellate  court  where  the  trial  court  improperly  refused  to  exercise  the  power  4 
or  exercised  it  under  circumstances  repugnant  to  the  principles  of  equity.5 

A  Party  Applying  to  a  Court  of  Equity  to  have  one  judgment  set  off  against 
another  is  entitled  to  such  relief  under  proper  circumstances  as  a  matter  of 
right.  It  is  not  a  matter  of  discretion,  but  the  court  is  bound  to  determine 
the  rights  of  the  parties  according  to  established  principles  of  equity.6 

4.  To  Whom  Relief  Granted.  —  A  person  cannot  set  off  a  judgment  against 
another  unless  he  is  the  owner  of  the  judgment  which  he  seeks  to  use  as  a 
set-off.7  Thus,  though  one  coplaintiff  may  receive  the  money  due  on  a  judg- 
ment in  favor  of  himself  and  several  other  coplaintiffs,  he  cannot,  without 
authority  from  the  latter,  set  off  the  judgment  against  another  judgment  held 


(Term.)  112;  Duff  v.  Wells,  7  Heisk.  (Tenn.) 
17- 

Texas.  —  Simpson  tJ.  Huston,  14  Tex.  476. 

Vermont.  —  Conable  v.  Bucklin,  2  Aik.  (Vt.) 
221  ;  Rix  v.  Nevins,  26  Vt.  384. 

1.  Discretion  of  Court  —  United  States.  — 
Pate  v.  Gray,  Hempst.  (U.  S.)  155. 

Alabama.  —  Scott  v.  Rivers,  1  Stew.  &  P. 
(Ala.)  24,  21  Am.  Dec.  646. 

Kansas.  —  Herman  v.  Miller,  17  Kan.  328. 

Kentucky.  —  Davidson  v.  Geoghagan,  3  Bibb 
(Ky.)  233. 

Maine.  —  Donnell  v.  Portland,  etc.,  R.  Co.,  76 
Me.  36  ;  Bartlett  v.  Pearson,  29  Me.  9  ;  Hooper 
v.  Brundage,  22  Me.  460. 

Massachusetts.  —  Makepeace  v.  Coates,  8 
Mass.  451  ;  Chipman  v.  Fowle,  130  Mass.  352. 

Michigan.  —  Wells  v.  Circuit  Judge,  39  Mich. 

21. 

Minnesota.  —  Brisbin  v.  Newhall,  5  Minn. 
273  ;  Lindholm  v,  Otasca  Lumber  Co.,  64  Minn. 
48;  Lundberg  v.  Davidson,  68  Minn.  328. 

New  Hampshire.  —  Rowe  v.  Langley,  49  N. 
H.  395  ;  Hovey  v.  Morrill,  61  N.  H.  9,  60  Am. 
Rep.  315;  Chase  v.  Woodward,  61  N.  H.  79. 

New  Jersey.  —  Coxe  v.  State  Bank,  8  N.  J.  L. 
172,  14  Am.  Dec.  417;  Brown  v.  Hendrickson, 
39  N.  J.  L.  239  ;  McAdams  v.  Randolph,  42  N. 
J.  L.  332;  Flavell  v.  Britton,  56  N.  J.  L.  219; 
Laubsch  v.  West  New  York  Silk  Mill  Co.,  57 
N.  J.  L.  235. 

New  York.  —  Baker  v.  Hoag,  (Supm.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  201  ;  Smith  v. 
Lowden,  1  Sandf.  (N.  Y.)  696  ;  Gihon  v.  Fryatt, 
2  Sandf.  (N.  Y.)  638;  Ross  v.  Hicks,  11  Barb. 
(N.  Y.)  481  ;  Simson  v.  Hart,  14  Johns.  (N.  Y.) 
63;  Alexander  v.  Durkee,  112  N.  Y.  655;  De 
Camp  v.  Thomson,  159  N.  Y.  444,  70  Am.  St. 
Rep.  570;  Zogbaum  v.  Parker,  55  N.  Y.  120; 
Purchase  v.  Bellows,  (N.  Y.  Super.  Ct.  Gen.  T.) 
16  Abb.  Pr.  (N.  Y.)  105;  Winterson  v.  Hitch- 
ings,  1  N.  Y.  Annot.  Cas.  193  ;  Ely  v.  Cooke,  28 
N.  Y.  365 ;  Perry  v.  Chester,  53  N.  Y.  240 ; 
Nicoll  v.  Nicoll,  16  Wend.  (N.  Y.)  446;  Martin 
v.  Kanouse,  (Supm.  Ct.  Spec.  T.)  9  Abb.  Pr. 
(N.  Y.)  370,  note. 

Ohio.  —  Barbour  v.  National  Exch.  Bank.  50 
Ohio  St.  98 ;  Diehl  v.  Friester,  37  Ohio  St.  473. 


Pennsylvania.  —  McLean  v.  Bindley,  114  Pa. 
St.  559;  Burns  v.  Thornburgh,  3  Watts  (Pa.) 
78;  Matthews  v.  Russell,  17  Pa.  Co.  Ct.  590; 
Ramsey's  Appeal,  2  Watts  (Pa.)  228,  27  Am. 
Dec.  301  ;  Skinner  v.  Chase,  6  Pa.  Super.  Ct. 
279;  Wellock  v.  Cowan,  16  S.  &  R.  (Pa.)  318. 

South  Carolina.  —  Ex  p.  Wells,  43  S.  Car. 
477;  Tolbert  v.  Harrison,  1  Bailey  L.  (S.  Car.) 
599 ;  Low  v.  Duncan,  3  Strobh.  L.  (S.  Car.) 
195. 

Vermont.  —  Conable  v.  Bucklin,  2  Aik.  (Vt.) 
221  ;  Rix  v.  Nevins,  26  Vt.  384. 

Wisconsin.  —  Taylor  v.   Williams,    14  Wis. 


155. 

2.  Review  of  Exercise  of  Discretion  — Alabama. 

—  Scott  v.  Rivers,  1  Stew.  &  P.  (Ala.)  24,  21 
Am.  Dec.  646,  citing  Simson  v.  Hart,  14  Johns. 
(N.  Y.)  63,  and  distinguishing  Davidson  v. 
Geoghagan,  3  Bibb  (Ky.)  233. 

Massachusetts.  —  Chipman  v.  Fowle,  130 
Mass.  352. 

Nezv  York.  —  De  Camp  v.  Thomson,  159  N. 
V.  444,  70  Am.  St.  Rep.  570;  Smith  v.  Lowden, 
1  Sandf.  (N.  Y.)  696;  Baker  v.  Hoag,  (Supm. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  201. 

Ohio.  —  Diehl  v.  Friester,  37  Ohio  St.  473; 
Barbour  v.  National  Exch.  Bank,  50  Ohio  St.  98. 

Pennsylvania.  —  Wellock  v.  Cowan,  16  S.  & 
R.  (Pa.)  318;  Burns  v.  Thornburgh,  3  Watts 
(Pa.)  78;  McLean  v.  Bindley,  114  Pa.  St. 
559. 

3.  Wells  v.  Circuit  Judge,  39  Mich.  21. 

4.  Haskins  v.  Jordan,  123  Cal.  157;  Hurst  v. 
Sheets,  21  Iowa  506;  Temple  v.  Scott,  3  Minn. 
419;  Johnson  v.  Hall,  84  Mo.  210.  See  also 
Struman  v.  Robb,  37  Iowa  313;  Ballinger  v. 
Tarbell,  16  Iowa  491,  85  Am.  Dec.  527. 

5.  Davidson  v.  Geoghagan,  3  Bibb  (Ky.)  233. 

6.  Equity.  —  Pate  v.  Gray,  Hempst.  (U.  S.) 
155:  Scott  v.  Rivers,  1  Stew.  &  P.  (Ala.)  19; 
Whitehead  v.  Jessup,  7  Colo.  App.  460 ;  Camp 
v.  Pace,  40  Ga.  45:  Herman  v.  Miller.  17  Kan. 
328;  Zogbaum  v.  Parker,  55  N.  Y.  120. 

7.  To  Whom  Relief  Granted.  —  Hembree  v. 
Glover,  93  Ala.  622 :  Harper  v.  Keys,  54  Ind. 
510:  McGraw  v.  Pettibone,  10  Mich.  530; 
Meador  v.  Rhyne.  11  Rich.  L.  (S.  Car.)  631  ; 
Ruddell  v.  Sparks,  79  Tex.  308. 
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by  the  defendant  in  such  joint  judgment  against  himself  alone.1  So,  after  a 
judgment  debtor  has  assigned  a  judgment  recovered  by  him  against  his  judg- 
ment debtor,  he  cannot  use  such  judgment  as  a  set-off  against  the  judgment 
of  the  latter,*  though  it  is  otherwise  if  his  judgment  is  reassigned  to  him.3 
It  is  not  necessary  that  the  judgment  to  be  used  as  a  set-off  should  have  been 
recovered  in  the  name  of  the  applicant  if  he  is  in  fact  the  equitable  owner 
of  it.4 

A  Bona  Fide  Assignee  and  absolute  equitable  owner  of  a  judgment  is  entitled 
to  have  such  judgment  set  off  against  one  recovered  against  him  by  the  judg- 
ment debtor  in  the  former  judgment;5  and  a  judgment  debtor  may  purchase 
a  judgment  against  his  judgment  creditor  for  the  particular  purpose  of  using 
it  as  a  set-off,  if  the  purchase  is  a  bona  fide  transaction.6  The  assignee  of  the 
judgment  to  be  used  as  a  set-off  must,  however,  be  the  absolute  and  beneficial 


1.  Corwin  v.  Ward,  35  Cal.  19s,  95  Am.  Dec. 
93.  Compare  Fulkerson  v.  Davenport,  70  Mo. 
541  (equity  jurisdiction). 

A  judgment  in  favor  of  a  husband  and  wife, 
joint  in  form  only,  may  be  set  off  by  the  hus- 
band against  a  judgment  against  him  alone. 
Pike  v.  Sheve,  11  Ohio  Dec.  (Reprint)  891,  30 
Cine.  L.  Bui.  305. 

2.  Swift  v.  Prouty,  64  N.  Y.  545 ;  Day  v. 
Abbott,  15  Vt.  632.  See  also  Goodwin  v.  Rich- 
ardson, 44  N.  H.  125. 

3.  Jacoby  v.  Guier,  6  S.  &  R.  (Pa.)  448. 

4.  Equitable  Ownership  —  England.  —  Fair  v. 
M'lver,  16  East  130. 

California.  —  Russell  v.  Conway,  11  Cal.  93; 
Hobbs  v.  Duff,  23  Cal.  596. 

Massachusetts.  —  Barrett  v.  Barrett,  8  Pick. 
(Mas-s)  342. 

New  Hampshire.  —  Bellows  v.  Smith,  9  N. 
H.  285;  Wright  v.  Cobleigh,  23  N.  H.  32;  An- 
drews v.  Varrell,  46  N.  H.  18;  Rowe  v.  Lang- 
ley,  48  N.  H.  391. 

Pennsylvania.  —  Wolf  v.  Beales,  6  S.  &  R. 
(Pa.)  242,  9  Am.  Dec.  425  ;  Jacoby  v.  Guier,  6 
S.  &  R.  (Pa.)  448. 

West  Virginia.  —  Hudkins  v.  Ward,  30  W. 
Va.  204,  8  Am.  St.  Rep.  22. 

In  Moody  v.  Towle,  5  Me.  415,  a  judgment 
recovered  by  the  maker  of  a  note  against  the 
payee  was  set  off  against  so  much  of  a  judg- 
ment recovered  on  the  note  by  an  indorsee  as 
exceeded  all  the  just  claims  of  the  indorsee 
against  the  indorser,  the  note  having  been  trans- 
ferred as  collateral  security  for  such  claim. 

A  Judgment  in  the  Name  of  a  Third  Person  for 
the  Use  of  the  Applicant  for  set-off  may  be  al- 
lowed as  a  set-off.  Norwood  v.  Norwood,  4 
Har.  &  J.  (Md.)  112.  Compare  Harrell  v. 
Petty,  11  Rich.  L.  (S.  Car.)  373. 

5.  Assignee  —  Alabama.  —  Skipper  v.  Stokes, 
42  Ala.  255,  94  Am.  Rep.  646.  Compare  Bun- 
nell v.  Magee,  9  Ala.  433. 

California. — Jones  v.  Chalfant,  55  Cal.  5°5  ; 
Hnskins  v.  Jordan,  123  Cal.  157. 

Indiana.  —  Hill  v.  Brinkley,  10  Ind.  io_>: 
Shirts  v.  Irons,  54  Ind.  13;  Frybarger  v.  Andie. 
106  Ind.  337. 

Kentucky.  —  Bush  v.  Monroe,  (Ky.  1898*1  47 
S.  W.  Rep.  215. 

Louisiana.  —  Pattison  v.  Edmonston,  4  La. 
Ann.  157. 

Missouri. — Johnson  v.  Hall,  84  Mo.  210. 

Neiv  Hampshire.  —  Wright  v.  Cobleigh,  23 
N.  H.  32.  Compare  Rowe  v.  Langley,  48  N.  H. 
391- 


New  Jersey.  —  Brown  v.  Hendrickson,  39  N. 
J.  L.  239.  Compare  Reeves  v.  Hatkinson,  3  N. 
J.  L.  319. 

New  York. — -Graves  v.  Woodbury,  4  Hill  (N. 
Y.)  559,  40  Am.  Dec.  296  ;  Mason  v.  Knowlson, 
1  Hill  (N.  Y.)  218;  Baker  v.  Hoag,  (Supm.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  201  ;  Roediger  v. 
Simmons,  (C.  PI.  Spec.  T.)  2  Abb.  N.  Cas.  (N. 
Y.)  279  ;  Gilman  v.  Van  Slyck,  7  Cow.  (N.  Y.) 
469;  Stillings  v.  Smith,  (N.  Y.  Super.  Ct.  Gen. 
T.)  8  N.  Y.  St.  Rep.  106;  Chamberlain  v.  Day, 
3  Cow.  (N.  Y.)  353  ;  People  v.  New  York  C. 
PL,  13  Wend.  (N.  Y.)  649,  28  Am.  Dec.  495; 
Satterlee  v.  Ten  Eyck,  7  Cow.  (N.  Y.)  480; 
Perry  v.  Chester,  36  N.  Y.  Super.  Ct.  228. 

Ohio.  —  Johnson  v.  Taylor,  1  Disney  (Ohio) 
168. 

Pennsylvania.  - —  Dry  v.  Filbert,  2  Woodw. 
(Pa.)  134. 

South  Carolina.  —  Sexton  v.  Lee,  1  Hill  L. 
(S.  Car.)  378. 

Tennessee.  —  Wilson  v.  Reaves,  4  Sneed 
(Tenn.)  173. 

Texas.  —  Simpson  v.  Huston,  14  Tex.  476. 
Compare  Herman  v.  Miller,  17  Kan.  328. 
In  Cormier  v.  Constantine,  (N.  Y.  City  Ct. 
Spec.  T.)  5  N.  Y.  Supp.  177,  it  was  held  that 
the  holder  of  a  judgment  might  set  it  off  against 
a  judgment  against  him  by  the  judgment  debtor 
by  assignment,  even  though  the  assignment  was 
taken  merely  for  the  purpose  of  collection,  if 
he  had  reason  to  suppose  and  did  suppose  that 
the  assignment  was  absolute. 

Consideration  of  Assignment.  —  An  insolvent 
debtor  cannot  object  to  want  of  consideration 
for  the  assignment  of  a  judgment  obtained 
against  him  which  the  assignee  has  obtained 
for  purposes  of  set-off.  People  v.  New  York 
C.  PL,  13  Wend.  (N.  Y.)  649,  28  Am.  Dec. 
495- 

Assignee  of  Part  of  Judgment.  —  Wright  v. 
Cobleigh,  23  N.  H.  32. 

Assignment  as  Security.  —  Hobbs  v.  Duff,  23 
Cal.  596. 

6.  Macauley's  Case,  1 1  Ct.  CI.  694 :  People  v. 
New  York  C.  PL,  13  Wend.  (N.  Y.)  649.  28  Am. 
Dec.  405  ;  Duncan  v.  Bullock,  18  Tex.  541. 

Purchase  by  Administrator.  —  In  Hills  Tall- 
man.  21  Wend.  (N.  Y.)  674,  however,  an  ad- 
ministrator who  had  purchased  a  judgment 
against  a  plaintiff  since  the  rendition  of  the 
judgment  against  him  for  a  debt  owing  by  the 
intestate  was  not  allowed  by  the  court  in  the 
exercise  of  its  equitable  powers  to  set  off  such 
judgment. 
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owner  of  the  judgment  in  order  to  enable  him  to  use  it  as  a  set-off.1 

5.  Protection  of  Rights  of  Third  Persons.  —  In  the  exercise  of  the  power  to 
set  off  one  judgment  against  another  the  courts  should  always  regard  and 
protect  the  equitable  rights  of  third  persons.2  For  example,  set-off  may  be 
refused  where  a  third  person  is  the  equitable  owner  of  the  judgment  which 
would  be  diminished  thereby ; 3  and  the  intervening  rights  of  bona  fide 
assignees  of  the  judgment  which  would  be  diminished  by  the  set-off  have 
been  considered  to  be  sufficient  to  require  a  refusal  to  exercise  the  power.4 
So,  the  lien  of  the  attorney  for  costs  should  be  protected  against  the  claim 
of  the  adverse  party  to  set  off  a  judgment  recovered  against  his  client  in 
another  action,5  and  the  attorney's  lien  upon  a  judgment  recovered  for  his 


1.  California.  —  Jones  v.  Chalfant,  55  Cal. 
505- 

Georgia.  —  Lee  v.  Lee,  31  Ga.  26,  76  Am. 
Dec.  681. 

Illinois.  —  Sprigg  v.  Granneman,  36  111.  App. 
102. 

Kansas.- — Herman  v.  Miller,  17  Kan.  328. 
Michigan.  —  McGraw  v.  Pettibone,  10  Mich. 
530. 

New  York.  —  Mason  v.  Knowlson,  1  Hill  (N. 
Y.)  218;  People  v.  New  York  C.  PI.,  13  Wend. 
(N.  Y.)  649,  28  Am.  Dec.  495  ;  Gilman  v.  Van 
Slyck,  7  Cow.  (N.  Y.)  469;  Satterlee  v.  Ten 
Eyck,  7  Cow.  (N.  Y.)  480.  See  also  Aikin  v. 
Satterlee,  1  Paige  (N.  Y.)  289. 

Pennsylvania. — Jacoby  v.  Guier,  6  S.  &  R. 
(Pa.)  448. 

See  also  Harper  v.  Keys,  54  Ind.  510. 

An  assignment  of  a  judgment  upon  condition 
that  it  shall  be  reassigned  in  case  it  cannot  be 
set  off  does  not  transfer  the  ownership  with 
sufficient  absoluteness  to  enable  the  assignee  to 
use  it  as  a  set-off.  Sprigg  v.  Granneman,  36 
111.  App.  102;  Butler  v.  Niles,  (N.  Y.  Super. 
Ct.  Spec.  T.)  26  How.  Pr.  (N.  Y.)  61  ;  Gilman 
v.  Van  Slyck.  7  Cow.  (N.  Y.)  469.  See,  how- 
ever, McBrayer  v.  Dean,  100  Ky.  398. 

2.  Protection  of  Rights  of  Third  Persons  — 
England.  —  Doe  v.  Darnton,  3  East  149;  Fair 
v.  M'lver,  16  East  130. 

United  States.  —  Macauley's  Case,  11  Ct. 
CI.  694. 

Alabama.  —  Scott  v.  Rivers,  1  Stew.  &  P. 
(Ala.)  24,  21  Am.  Dec.  646;  Henderson  v. 
McVay,  32  Ala.  471. 

California.  —  Hobbs  v.  Duff,  23  Cal.  596. 

Indiana.  —  Hill  v.  Brinkley,  10  Ind.  102; 
Harper  v.  Keys,  54  Ind.  510. 

Iowa.  —  Davis  v.  Milburn,  3  Iowa  163;  Bell 
v.  Perry,  43  Iowa  368 ;  Gallaher  v.  Pendleton, 
55  Iowa  142. 

Kansas.  —  Schuler  v.  Collins,  63  Kan.  372. 

Kentucky.  —  Pheiffer  v.  Harris.  11  Bush 
(Ky.)  400;  Collett  v.  Jones,  7  B.  Mon.  (Ky.) 
586. 

Massachusetts.  —  Makepeace  v.  Coates,  8 
Mass.  451;  Ames  v.  Bates,  119  Mass.  397; 
Greene  v.  Hatch,  12  Mass.  195. 

Michigan.  —  Ledyard  v.  Phillips,  58  Mich. 
204. 

Missouri.  —  Primm  v.  Ransom,  10  Mo.  444. 

New  Hampshire.  —  Wright  v.  Cobleigh,  23  N. 
H.  32;  Goodwin  v.  Richardson,  44  N.  H.  125; 
Rowe  v.  Langley,  48  N.  H.  391. 

New  lersey.  —  Chosen  Freeholders  v.  State 
Bank,  38  N.  J.  Eq.  36. 

New  York.  —  Winterson  v.  Hitchings,  1  N. 


Y.  Annot.  Cas.  193 ;  Wheeler  v.  Raymond,  5 
Cow.  (N.  Y.)  231,  9  Cow.  (N.  Y.)  295;  Spencer 
v.  Barber,  5  Hill  (N.  Y.)  568  ;  Aikin  v.  Satter- 
lee, 1  Paige  (N.  Y.)  289;  Gay  v.  Gay,  10  Paige 
(N.  Y.)  369.  Compare  Hopr^r  v.  Ersler,  1  N. 
Y.  Annot.  Cas.  192. 

Pennsylvania.  —  Ramsey's  Appeal,  2  Watts 
(Pa.)  228,  27  Am.  Dec.  301  ;  Mervine  v.  Greble, 
2  Pars.  Eq.  Cas.  (Pa.)  271  ;  Horton  v.  Miller, 
44  Pa.  St.  256. 

South  Carolina.  —  Williams  v.  Evans,  2  Mc- 
Cord  L.  (S.  Car.)  203  ;  Duncan  v.  Bloomstock, 
2  McCord  L.  (S.  Car.)  318,  13  Am.  Dec.  728; 
Meador  v.  Rhyne,  11  Rich.  L.  (S.  Car.)  631. 

West  Virginia.  —  Payne  v.  Webb,  29  W.  Va. 
627. 

3.  Meador  v.  Rhyne,  11  Rich.  L.  (S.  Car.) 

631. 

4.  Bona  Fide  Assignees  —  Illinois.  —  Lock- 
hart  v.  Wolf,  82  111.  37. 

Kentucky. —  Pheiffer  v.  Harris,  11  Bush 
(Ky.)    400;    Davidson  v.   Geoghagan,   3  Bibb 

(Ky.)  233. 

Massachusetts.  —  Makepeace  v.  Coates,  8 
Mass.  451. 

Michigan.  —  Ledyard   v.    Phillips,    58  Mich. 

204. 

Minnesota.  —  Wyvell  v.  Barwise,  43  Minn. 
171. 

Mississippi.  —  Holly  v.  Cook,  70  Miss.  590. 
New  Jersey.  —  Mc Adams  v.  Randolph,  42  N. 
J.  L.  332 ;  Laubsch  v.  West  New  York  Silk 
Mill  Co.,  57  N.  J.  L.  234. 

New  York.  —  Winterson  v.  Hitchings,  1  N. 
Y.  Annot.  Cas.  193. 

Pennsylvania.  —  Mervine  v.  Greble,  2  Pars. 
Eq.  Cas.  (Pa.)  271  ;  Matthews  v.  Russell,  17 
Pa.  Co.  Ct.  590  ;  Dunkin  v.  Calbraith,  1  Browne 
(Pa.)  47  ;  Ramsey's  Appeal,  2  Watts  (Pa.)  230, 
27  Am.  Dec.  301  ;  Horton  v.  Miller,  44  Pa.  St. 
256. 

South  Carolina.  —  Ex  p.  Wells,  43  S.  Car. 
477- 

Texas.  —  Dutton  v.  Mason,  21  Tex.  Civ. 
App.  389. 

Wisconsin.  —  Lundgreen  v.  Stratton,  79  Wis. 

227. 

5.  Lien  of  Attorney  for  Costs  —  England.  — 

Randle  v.  Fuller,  6  T.  R.  456. 

Connecticut.  —  Ripley  v.  Bull,  19  Conn.  53. 
Florida.  —  Carter  v.  Bennett,  6  Fla.  214. 
Iowa.  —  Hurst  v.  Sheets,  21  Iowa  501. 
Kansas.  —  Leavenson  v.  Lafontane,  3  Kan. 
523- 

Maine.  —  Hooper  v.  Brundage,  22  Me.  460  ; 
Prince  v.  Fuller,  34  Me.  122;  Howe  v.  Klein, 
89  Me.  376. 
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client  for  attorney's  fees  has  been  protected.1  An  assignee  of  a  judgment 
takes  subject  to  all  existing  equities  between  his  assignor  and  the  debtor,  and 
the  latter  may  set  off  a  judgment  recovered  by  him  against  the  assignor  at 
the  time  of  the  assignment;2  and  this  is  especially  true  if,  through  the 


Maryland.  —  Levy  v.  Steinbach,  43  Md.  212. 

Massachusetts.  —  Little  v.  Rogers,  2  Met. 
(Mass.)  478;  Baker  v.  Cook,  11  Mass.  236; 
Dunklee  v.  Locke,  13  Mass.  525;  Barrett  v. 
Barrett,  8  Pick.  (Mass.)  342. 

Michigan.  ■ — Wells  v.  Elsam,  40  Mich.  218. 

Minnesota.  —  Lundberg  v.  Davidson,  68 
Minn.  328. 

New  Hampshire.  —  Shapley  v.  Bellows,  4  N. 
H.  347- 

New  Jersey.  —  Terney  v.  Wilson,  45  N.  J.  L. 
282. 

New  York.  —  Gihon  v.  Fryatt,  2  Sandf.  (N. 
Y.)  638;  Bradt  v.  Koon,  4  Cow.  (N.  Y.)  416; 
Perry  v.  Chester,  53  N.  Y.  240;  Simpson  v. 
Brewster,  9  Paige  (N.  Y.)  245  ;  Mohawk  Bank 
v.  Burrows,  6  Johns.  Ch.  (N.  Y.)  317;  Utica 
Ins.  Co.  v.  Power,  3  Paige  (N.  Y.)  365;  Porter 
v.  Lane,  8  Johns.  (N.  Y.)  357;  Sweet  v.  Bart- 
lett,  4  Sandf.  (N.  Y.)  661  ;  Nash  v.  Hamilton, 
(Supm.  Ct.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  35; 
Ward  v.  Wordsworth,  1  E.  D.  Smith  (N.  Y.) 
598;  Van  Pelt  v.  Boyer,  (Supm.  Ct.  Spec.  T.) 
8  How.  Pr.  (N.  Y.)  319;  Creighton  v.  Ingersoll, 
20  Barb.  (N.  Y.)  S41  ;  Tunstall  v.  Winton,  31 
Hun  (N.  Y.)  219 ;  Marshall  v.  Meech,  51  N. 
Y.  140,  10  Am.  Rep.  572;  Countryman  v.  Boyer, 
(Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  386;  Wood  v. 
Merritt.  (C.  PI.)  45  How.  Pr.  (N.  Y.)  471  ; 
Peckham  v.  Barcalow,  Hill  &  D.  Supp.  (N.  Y.) 
112;  Roberts  "'.  Carter,  (Supm.  Ct.  Gen.  T.)  9 
Abb.  Pr.  (N.  Y.)  366,  note;  Zogbaum  v.  Parker, 
55  N.  Y.  120;  Mackey  v.  Mackey,  43  Barb.  (N. 
Y.)  58 ;  Cooper  <■.  Bigalow,  1  Cow.  (N.  Y.) 
206;  Davidson  v.  Alfaro,  16  Hun  (N.  Y.)  353; 
Gridley  v.  Garrison,  4  Paige  (N.  Y.)  647; 
Ferguson  v.  Bassett,  (Supm.  Ct.)  4  How.  Pr. 
(N.  Y.)  170;  Devoy  v.  Boyer,  3  Johns.  (N.  Y.) 
247  ;  Cole  v.  Grant,  2  Cai.  (N.  Y.)  105  ;  Martin 
v.  Kanouse,  (Supm.  Ct.)  17  How.  Pr.  (N.  Y.) 
146;  Smith  v.  Lowden,  1  Sandf.  (N.  Y.)  696; 
Purchase  v.  Bellows,  9  Bosw.  (N.  Y.)  642  ;  Ely 
v.  Cooke,  28  N.  Y.  365  ;  Linderman  v.  Foote, 
(N.  Y.  City  Ct.  Spec.  T.)  5  Civ.  Pro.  (N.  Y.) 
15.1,  note:  Ainslie  v.  Boynton,  2  Barb.  (N.  Y.) 
258:  Jaeger  v.  Koenig,  (Supm.  Ct.  App.  T.)  33 
Misc.  (N.  Y.)  82,  reversing  (N.  Y.  City  Ct. 
Gen.  T.)  32  Misc.  (N.  Y.)  244;  Winterson  v. 
Hitchings,  (C.  PI.  Spec.  T.)  1  N.  Y.  Annot.  Cas. 
193;  Perry  v.  Chester,  36  N.  Y.  Super.  Ct.  228; 
De  Figaniere  v.  Young,  2  Robt.  (N.  Y.)  670 ; 
Dunkin  v.  Vandenbergh,  1  Paige  (N.  Y.)  622. 

Pennsylvania.  —  Burns  v.  Thornburgh.  3 
Watts  (Pa.)  78;  Higgins  v.  Dunkleberger,  23 
Pa.  Co.  Ct.  291  ;  Howell  v.  Withers,  11  Pa.  Co. 
Ct.  630;  Aber's  Petition,  18  Pa.  Super.  Ct.  no. 

South  Carolina.  —  Simmons  v.  Reid,  31  S. 
Car.  389,  17  Am.  St.  Rep.  36. 

Vermont. —  Sellick  v.  Munson,  2  Vt.  13. 

West  Virginia.  —  Payne  v.  Webb,  29  W.  Va. 
627. 

Wisconsin.  ■ — -Rice  v.  Garnhart,  35  Wis.  282; 
Yorton  v.  Milwaukee,  etc.,  R.  Co.,  62  Wis.  367. 

See  also  Diehl  v.  Triester.  37  Ohio  St.  473. 

Though  the  lien  of  an  attorney  for  his  costs 
on  the  judgment  recovered  is  subject  to  the 


right  of  set-off  in  a  proper  action  against  the 
client  for  that  purpose,  when  the  client  assigns 
the  judgment  or  the  costs  accrued  and  to  accrue 
in  the  action  to  his  attorney,  as  security  for 
his  costs,  the  opposite  party  loses  his  right  of 
set-off,  as  the  assignment  becomes  operative  be- 
fore the  right  of  set-off  attaches.  Firmenich 
v.  Bovee,  1  Hun  (N.  Y.)  532. 

See  generally  the  title  Attorney  and  Client, 
vol.  3,  p.  447  et  seq. 

1.  Leavenson  v.  Lafontane,  3  Kan.  523  ; 
Terney  v.  Wilson,  45  N.  J.  L.  282 ;  Ex  p.  Wells, 
43  S.  Car.  477.  Compare  Smith  v.  Evans,  no 
Ga.  536;  Prince  v.  Fuller,  34  Me.  122;  Skinker 
v.  Smith,  48  Mo.  App.  91  ;  Sweeney  v.  Bailey, 
7  S.  Dak.  404. 

The  lien  of  the  attorney  prohibits  the  set-off 
only  to  the  detriment  of  such  lien,  and  not  abso- 
lutely.   Shirts  v.  Irons,  54  Ind.  13. 

2.  Assignee  Takes  Subject  to  Existing  Right  of 
Set-off — United  States.  —  Wood  v.  Carr,  2 
Story  (U.  S.)  366. 

Alabama.  —  Henderson  v.  McVay,  32  Ala. 
471. 

California.  —  Russell  v.  Conway,  1 1  Cal.  93  ; 
Wright  v.  Levy,  12  Cal.  257;  McCabe  v.  Grey, 
20  Cal.  509  ;  Porter  v.  Liscom,  22  Cal.  430,  83 
Am.  Dec.  76  ;  Hobbs  v.  Duff,  23  Cal.  597  ;  Mc- 
Bride  v.  Fallon,  65  Cal.  301  ;  Haskins  v.  Jor- 
dan, 123  Cal.  157. 

Colorado.  —  Whitehead  v.  Jessup,  7  Colo. 
App.  460. 

Delaware.  —  Morris  v.  Hollis,  2  Harr.  (Del.) 
4;  Hickman  v.  Hickman,  3  Harr.  (Del.)  511. 

Georgia.  —  Langston  v.  Roby,  68  Ga.  406. 

Indiana. —  Brooks  v.  Harris,  41  Ind.  390; 
Williams  v.  Taylor,  69  Ind.  48. 

Iowa.  —  Davis  v.  Milburn,  3  Iowa  163  ;  Hurst 
v.  Sheets,  14  Iowa  322;  Benson  v.  Haywood, 
86  Iowa  107;  Gregory  v.  Cuppy,  (Iowa  1900) 
82  N.  W.  Rep.  1016.  Compare  Gallaher  v. 
Pendleton,  55  Iowa  142. 

Kentucky.  —  Jeffries  v.  Evans,  6  B.  Mon. 
(Ky.)  119,  43  Am.  Dec.  158. 

Maine.- — Burnham  v.  Tucker,  18  Me.  179; 
Hooper  v.  Brundage,  22  Me.  460 ;  Leathers  v. 
Carr.  24  Me.  351  ;  New  Haven  Copper  Co.  v. 
Brown,  46  Me.  418;  Peirce  v.  Bent,  69  Me. 
381. 

Massachusetts.  —  Greene  v.  Hatch,  12  Mass. 
195:  Ames  v.  Bates,  119  Mass.  397. 

Michigan.  —  Finn  v.  Corbitt,  36  Mich.  318. 

Mi)inesota.  —  Brisbin  v.  Newhall,  5  Minn. 
273  :  Irvine  v.  Myers,  6  Minn.  562. 

Missouri.  —  Skinker  v.  Smith,  48  Mo.  App. 
91. 

Montana.  —  Wells  v.  Clarkson,  5  Mont.  336. 

New  Hampshire.  —  Sanborn  v.  Little.  3  N. 
H.  529;  Goodwin  v.  Richardson,  44  N.  H.  125; 
Rowe  v.  Langley,  49  N.  H.  395 ;  Cross  v. 
Rrown,  51  N.  H.  486:  Hovey  v.  Morrill,  61  N. 
H.  9,  60  Am.  Rep.  315. 

New  Jersey.  —  Brown  v.  Hendrickson,  39  N. 
J.  L.  239. 

New  Mexico.  —  Scholle  v.  Pino,  9  N.  Mex. 
393- 
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insolvency  of  the  assignor  at  the  time  of  the  assignment,  the  party  claiming 
the  right  ot  set-off  had  no  other  means  of  collecting  his  debt,1  or  if  the 
assignee  took  with  notice  of  the  right  of  set-off  as  an  existing  defense,2  or  if 
in  anticipation  of  an  application  to  make  the  set-off  the  assignment  was  made 
for  the  purpose  of  defeating  the  right.3  The  insolvency  of  a  judgment 
creditor  and  an  assignment  by  him  for  the  benefit  of  creditors  will  not  defeat 
the  right  of  the  judgment  debtor  to  set  off  a  judgment  against  such  insolvent.4 
In  many  cases  it  has  been  held  that  an  assignment  of  a  demand  before  the 
entry  of  judgment  upon  it  gives  to  the  assignee  a  superior  equity  to  that  of  a 
part)'  claiming  a  right  to  set  off  a  judgment  previously  recovered  against  the 
assignor,  and  prevents  the  right  of  set-off  from  accruing,5  since  there  can  be 


New  York.  —  Hopper  v.  Ersler,  i  N.  Y. 
Annot.  Cas.  192;  Cooper  v.  Bigalow,  1  Cow.  (N. 
Y.)  206;  Crocker  v.  Claughly,  2  Duer  (N.  Y.) 
684;  Chamberlin  v.  Day,  3  Cow.  (N.  Y.)  353; 
Cormier  v.  Constantine,  (N.  Y.  City  Ct.  Spec. 
T.)  5  N.  Y.  Supp.  177;  Dingee  v.  Shears,  29 
Hun  (N.  Y.)  210;  Sanders  v.  Gillett,  8  Daly 
(N.  Y.)  183;  Hibbard  v.  Randolph,  72  Hun  (N. 
Y.)  626;  Dimock  v.  Wheeler,  48  Hun  (N.  Y.) 
621,  1  N.  Y.  Supp.  205  ;  Roberts  v.  Carter, 
(Supm.  Ct.  Gen.  T.)  24  How  Pr.  (N.  Y.)  44; 
Gay  v.  Gay,  10  Paige  (N.  Y.)  369;  Utica  Ins. 
Co.  v.  Power,  3  Paige  (N.  Y.)  365  ;  Chappell 
v.  Dann,  21  Barb.  (N.  Y.)  17;  Noxon  v.  Greg- 
ory, (Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.) 
339;  People  v.  New  York  C.  PI.,  13  Wend.  (N. 
Y.)  649,  28  Am.  Dec.  495  ;  Bush  v.  Lathrop,  22 
N.  Y.  535 ;  Cutts  v.  Guild,  57  N.  Y.  229 ; 
Graves  v.  Woodbury,  4  Hill  (N.  Y.)  559,  40 
Am.  Dec.  296. 

Ohio. — Johnson  v.  Taylor,  1  Disney  (Ohio) 
168. 

Pennsylvania.  —  Filbert  v.  Hawk,  8  Watts 
(Pa.)  443;  Jacoby  v.  Guier,  6  S.  &  R.  (Pa.) 
448. 

Tennessee.  —  Catron  v.  Cross,  3  Heisk. 
(Tenn.)  584. 

Texas.  —  Wright  v.  Treadwell,  14  Tex.  255. 

Virginia.  —  Gordon  v.  Rixey,  86  Va.  853. 

West  Virginia.  —  Nuzum  v.  Morris,  25  W. 
Va.  559. 

Wisconsin.  —  Yorton  v.  Milwaukee,  etc.,  R. 
Co.,  62  Wis.  367. 

Compare  Schuler  v.  Collins,  63  Kan.  372 ; 
Holly  71.  Cook,  70  Miss.  590  ;  Simmons  v.  Reid, 
31  S.  Car.  389,  17  Am.  St.  Rep.  36. 

Notice  of  Assignment.  —  The  only  object  of 
notice  to  a  debtor  that  a  claim  against  him  has 
been  assigned  is  to  put  him  on  his  guard  against 
dealing  with  the  assignor,  or  perhaps  obtaining 
other  demands  against  him  on  the  belief  that 
he  still  continues  to  be  the  equitable  owner. 
Terney  v.  Wilson,  45  N.  J.  L.  282;  Graves  v. 
Woodbury,  4  Hill  (N.  Y.)  559,  40  Am.  Dec. 
296. 

Notice  of  the  assignment  to  one  defendant 
is  notice  to  his  codefendant,  they  being  liable 
as  joint  contractors.  Smith  v.  Brown,  151  Mass. 
338. 

Some  of  the  cases  seem  to  hold  that  the 
question  whether  a  judgment  against  an  as- 
signor may  be  set  off  against  another  judgment 
in  the  hands  of  an  assignee  depends  upon 
whether  the  assignee  took  the  judgment  with 
the  notice  of  the  facts  constituting  the  right  of 
set-off.  Hurst  v.  Sheets,  14  Iowa  322;  Irvine 
v.  Myers,  6  Minn.  562 ;  Hovey  v.  Morrill,  61 


N.  H.  9,  60  Am.  Rep.  315;  Rowe  v.  Langley, 
49  N.  H.  395- 

An  assignee  of  a  judgment  is  deemed  to  have 
notice  of  all  matters  disclosed  by  the  record 
and  proceedings  in  the  action  in  which  the  judg- 
ment was  rendered,  and  where  that  judgment 
or  the  proceedings  therein  disclose  the  equitable 
right  of  set-off  existing  in  favor  of  the  defend- 
ants against  the  plaintiff,  the  assignee  cannot 
claim  to  be  a  bona  fide  purchaser.  Hobhs  v. 
Duff,  23  Cal.  596. 

1.  Gay  v.  Gay,  10  Paige  (N.  Y.)  369. 

2.  Rowe  v.  Langley,  49  N.  H.  395. 

3.  Duncan  v.  Bloomstock,  2  McCord  L.  (S. 
Car.)  318,  13  Am.  Dec.  728. 

4.  Goldsmith  v.  Stetson,  39  Ala.  183. 

5.  Assignee  of  Demand  Prior  to  Judgment  — 
United  States.  —  Anglo-American  Provision  Co. 
v.  Davis  Provision  Co.,  112  Fed.  Rep.  574. 

Illinois.  —  Ullmann  v.  Kline,  87  III.  268. 
Iowa.  —  Gray  v.  McCallister,  50  Iowa  497. 
Kansas.  —  Noble  v.  Hunter,  2  Kan.  App.  538. 
Kentucky. — Pheiffer  v.  Harris,  11  Bush  (Ky.) 
400. 

Massachusetts.  —  Ames  v.  Bates,  119  Mass. 
397;  Makepeace  v.  Coates,  8  Mass.  451.  Com- 
pare Smith  v.  Brown,  151  Mass.  338. 

Michigan.  —  Huntoon  v.  Russell,  41  Mich. 
316.    Compare  Bennett  v.  Hanley,  91  Mich.  143. 

New  Hampshire.  —  Weaver  v.  Rogers,  44  N. 
H.  112;  Goodwin  v.  Richardson,  44  N.  H.  125; 
Rowe  v.  Langley,  48  N.  H.  391. 

New  Jersey.  —  Terney  v.  Wilson,  45  N.  J.  L. 
282. 

New  York.  —  Prouty  v.  Swift,  10  Hun  (N. 
Y.)  232;  Roberts  v.  Carter,  38  N.  Y.  107; 
Pignolet  v.  Geer,  (N.  Y.  Super.  Ct.  Gen.  T.)  19 
Abb.  Pr.  (N.  Y.)  264;  Strauss  v.  Seamon,  (N. 
Y.  City  Ct.  Gen.  T.)  2  N.  Y.  Supp.  398  (C. 
PI.  Gen.  T.l  2  N.  Y.  Supp.  716;  Wood  v.  Mer- 
ritt,  (C.  PI.)  45  How.  Pr.  (N.  Y.)  471  ;  Hack- 
ett  v.  Connett,  2  Edw.  (N.  Y.)  73  ;  Zogbaum  v. 
Parker,  55  N.  Y.  120;  Stilwell  v.  Carpenter, 
(Ct.  App.)  2  Abb.  N.  Cas.  (N.  Y.)  238;  Ely  v. 
Cooke,  28  N.  Y.  365  ;  Channing  v.  Moore,  (N. 
Y.  City  Ct.  Tr.  T.)  13  Civ.  Pro.  (N.  Y.)  349; 
Mackey  v.  Mackey,  43  Barb.  (N.  Y.)  58 ;  Gay 
v.  Gay,  10  Paige  (N.  Y.)  369;  Barber  v. 
Spencer,  11  Paige  (N.  Y.)  559:  Nash  v.  Hamil- 
ton, (Supm.  Ct.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.) 
35  ;  Ferguson  v.  Bassett,  (Supm.  Ct.)  4  How. 
Pr.  (N.  Y.)  168;  Spencer  v.  Barber,  5  Hill  (N. 
Y.)  568:  Wellman  v.  Frost,  38  Hun  (N.  Y.) 
389- 

North  Carolina.  —  Sellers  v.  Bryan,  2  Dev. 
Eq.  (17  N.  Car.)  358. 

Pennsylvania.  —  Matilda  v.  Russell.  17  Pa. 
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no  right  of  set-off  of  the  judgments  until  both  exist; 1  and  the  same  has  been 
held  where  a  judgment  was  assigned  before  the  recovery  by  the  judgment 
debtor  of  his  judgment  in  another  action  against  the  former  judgment 
creditor.3 

6.  Requisites  of  Judgment  —  a.  In  General.  — The  right  of  set-off  attaches 
when,  and  only  when,  the  subject-matter  has  passed  the  ordeal  of  a  judicial 
determination  and  the  judgments  enforcement  of  which  is  sought  have  been 
actually  recovered,3  the  general  rule  being  that  judgments  may  be  set  off 
against  each  other  whenever  executions  issued  upon  them  could  be  legally  set 
off,  one  against  the  other,  by  the  officer  having  them  in  his  hands  for  service.4 
A  claim  by  a  judgment  debtor  against  his  judgment  creditor  not  reduced  to 
judgment  cannot,  as  a  general  rule,  by  motion  or  bill  in  equity,  be  set  off 
against  the  judgment;5  but  in  an  action  upon  a  judgment  the  courts  have 


Co.  Ct.  590 ;  Marine  Saw-Mill  Co.'s  Appeal, 
(.Pa.  1886)  2  Atl.  Rep.  866.  Compare  Skinner 
v.  Chase,  6  Pa.  Super.  Ct.  279. 

South  Carolina.  —  Williams  v.  Evans,  2  Mc- 
Cord  L.  (S.  Car.)  203  ;  Tolbert  v.  Harrison,  1 
Bailey  L.  (S.  Car.)  599 ;  Duncan  v.  Bloom- 
stock,  2  McCord  L.  (S.  Car.)  318,  13  Am.  Dec. 
728. 

Wisconsin.- — -Gauche  v.  Milbrath,  105  Wis. 
355- 

Compare  Martin  v.  Wells,  (Ariz.  1892)  28 
Pac.  Rep.  958 ;  Whitehead  v.  Jessup,  7  Colo. 
App.  460  ;  Lammers  v.  Goodeman,  69  Ind.  76 ; 
Hooper  v.  Brundage,  22  Me.  460 ;  Bartlett  v. 
Pearson,  29  Me.  9. 

In  Lammers  v.  Goodeman,  69  Ind.  76,  it  was 
held  that  where  a  cause  of  action  is  assigned 
during  the  pendency  of  the  action,  but  before 
judgment,  and  judgment  is  afterwards  ob- 
tained thereon,  a  judgment  in  favor  of  the 
judgment  debtor  and  against  the  judgment  cred- 
itor may  be  set  off  against  it,  when  the  assign- 
ment of  the  demand  was  taken  by  the  assignee 
with  notice  of  the  equity  of  set-off. 

The  Burden  of  Proof  rests  upon  the  assignee 
of  a  demand  to  establish  that  the  assignment 
was  made  before  any  right  of  set-off  attached. 
New  Haven  Copper  Co.  v.  Brown,  46  Me.  418. 

Fraudulent  Assignments.  —  A  set-off  of  one 
judgment  against  another  is  not  prevented  by 
the  assignment  of  the  demand  upon  which  the 
latter  judgment  was  rendered,  fraudulently 
made  before  its  rendition.  Nothing  can  be 
claimed  in  a  court  of  equity  by  reason  of  such 
an  assignment.    Russell  v.  Conway,  11  Cal.  93. 

1.  Wyvell  v.  Barwise,  43-  Minn.  171  ;  Mackey 
v.  Mackey,  43  Barb.  (N.  Y.)  58.  And  see 
Smith  v.  Brown,  151  Mass.  338;  Spencer  v. 
Barber,  5  Hill  (N.  Y.)  568. 

That  the  party  against  whom  the  set-off  is 
sought  is  insolvent  is  immaterial,  unless  he  was 
insolvent  at  the  time  of  the  assignment.  Hen- 
derson v.  McVay,  32  Ala.  471. 

2.  Jaeger  v.  Koenig,  (Supm.  Ct.  App.  T.)  33 
Misc.  (N.  Y.)  82.  Compare  Aber's  Petition, 
18  Pa.  Super.  Ct.  110. 

3.  Requisites  of  Judgment  —  Kentucky.  —  Mer- 
rill v.  Souther,  6  Dana  (Ky.)  305. 

Maine.  —  Peirce  v.  Bent,  69  Me.  381. 
New  Hampshire.  —  Haselton  v.  Pray,  18  N. 
H.  554- 

New  Jersey.  —  Terney  v.  Wilson,  45  N.  J.  L. 
282. 

New  York. —  Smith  v.  Briggs,  9  Barb.  (N. 
Y.)  252;  Goddard  v.  Stiles,  90  N.  Y.  199;  Har- 


ris v.  Palmer,  5  Barb.  (N.  Y.)  105;  Prouty  v. 
Swift,  10  Hun  (N.  Y.)  232,  affirmed  64  N.  Y. 
545;  Pignolet  v.  Geer,  (N.  Y.  Super.  Ct.  Gen. 
T.)  19  Abb.  Pr.  (N.  Y.)  264;  Barber  v.  Spencer, 
11  Paige  (N.  Y.)  517;  Zogbaum  v.  Parker,  55 
N.  Y.  120;  Davidson  v.  Alfaro,  16  Hun  (N. 
Y.)  353  ;  Dunkin  v.  Vandenbergh,  1  Paige  (N. 
Y.)  622;  Schroeppel  v.  Jewell,  1  Cow.  (N.  Y.) 
208;  Ainslie  v.  Boynton,  2  Barb.  (N.  Y.)  258; 
Firmenich  v.  Bovee,  1  Hun  (N.  Y.)  532;  Graves 
v.  Woodbury,  4  Hill  (N.  Y.)  559,  40  Am.  Dec. 
296. 

Pennsylvania.  —  Bare  v.  Hertzler,  16  Leg. 
Int.  (Pa.)  108;  Jenkins  v.  Anderson,  (Pa. 
1887)  11  Atl.  Rep.  558. 

Necessity  for  Entry  of  Judgment.  —  Graves  v. 
Woodbury,  4  Hill  (N.  Y.)  559,  40  Am.  Dec. 
296;  Rupp  v.  Swartz,  3  Lack.  Jur.  (Pa.)  125. 

Costs  Not  Taxed  are  not  available  as  a  set-off. 
Moloughney  v.  Kavanagh,  (Supm.  Ct.  Gen.  T.) 
3  Civ.  Proc.  (N.  Y.)  253. 

4.  New  Haven  Copper  Co.  v.  Brown,  46  Me. 
418;  Makepeace  v.  Coates,  8  Mass.  451;  Ma- 
tilda v.  Russell,  17  Pa.  Co.  Ct.  590. 

A  judgment  on  which  the  party  recovering  is 
entitled  to  execution  for  the  amount  due  is  so 
far  a  liquidated  demand  that  it  may  be  set  off 
against  another  judgment.  Gridley  v.  Garri- 
son, 4  Paige  (N.  Y.)  647. 

5.  Claim  Not  in  Judgment  —  United  States. — 
Lee  v.  Thornton,  1  Cranch  (C.  C.)  589, 
affirmed  7  Cranch  (U.  S.)  366;  Olyphant  v.  St. 
Louis,  etc.,  Co.,  39  Fed.  Rep.  308 ;  Boone  v. 
Small,  3  Cranch  (C.  C.)  628.  3  Fed.  Cas.  No. 
1,644;  Hendrickson  v.  Hinckley,  17  How.  (U. 
S.)  443;  Cobb  v.  Howard,  10  N.  Y.  Leg.  Obs. 
353.  5  Fed.  Cas.  No.  2,925  ;  Nashville,  etc.,  R. 
Co.  v.  U.  S.,  101  U.  S.  639. 

Alabama.  —  Mock  v.  Cundiff,  6  Port.  (Ala.) 
24;  French  v.  Garner,  7  Port.  (Ala.)  549;  Hill 
v.  M'Neill,  8  Port.  (Ala.)  432 ;  Powell  v. 
Stewart,  17  Ala.  719;  Pearce  v.  Winter  Iron- 
Works,  32  Ala.  68;  Duckworth  v.  Duckworth, 
35  Ala.  70;  Moore  v.  Faggard,  51  Ala.  525. 

Arkansas.  —  Cummins  v.  Bentley,  5  Ark.  9  ; 
Menifee  v.  Ball,  7  Ark.  520. 

Delaivare.  —  Small  v.  Collins,  6  Houst.  (Del.) 
273.    Compare  Ennis  v.  Ginn,  5  Del.  Ch.  180. 

Georgia.  —  Ponder  v.  Cox,  26  Ga.  486  ;  Ham- 
brick  v.  Dickey,  48  Ga.  578  ;  Harris  v.  Western, 
etc.,  R.  Co.,  59  Ga.  830. 

Illinois.  —  Aholtz  v.  Goltra,  114  111.  241. 
Indiana.  —  Patten  v.  Stewart,  24  Ind.  332 ; 
Ault  v.  Zeherinpr,  38  Ind.  429. 

Iowa.  —  Walker  v.  Ayres,  1  Iowa  449 ; 
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allowed  claims  not  in  judgment  to  be  set  off,1  and  in  some  instances,  as  in 
the  case  of  the  insolvency,  nonresidency,  etc.,  of  the  judgment  creditor,  a 
court  of  equity  will  enjoin  the  enforcement  of  the  judgment  so  as  to  enable 
the  judgment  debtor  to  recover  judgment  on  a  claim  not  in  judgment  for  use 
as  a  set-off;2  and,  as  already  stated,  a  court  of  law  has  power  to  withhold 
judgment  in  an  action  until  the  defendant  therein  as  plaintiff  in  another 


Shricker  v.  Field,  9  Iowa  366  ;  Corbin  v.  Min- 
chen,  81  Iowa  682. 

Kentucky.  —  Moody  v.  Dowdal,  2  A.  K. 
Marsh.  (Ky.)  212;  Brown  v.  Scott,  2  Bibb 
(Ky.)  635;  Hughes  v.  M'Coun,  3  Bibb  (Ky.) 
254;  Bradley  v.  Morgan,  2  A.  K.  Marsh.  (Ky.) 
369;  Watts  v.  Hunn,  4  Litt.  (Ky.)  268;  Scotts 
v.  Hume,  Litt.  Sel.  Cas.  (Ky.)  378;  Thompson 
v.  Sansberry,  2  J.  J.  Marsh.  (Ky.)  363  ;  Mark- 
ham  v.  Todd,  2  J.  J.  Marsh.  (Ky.)  364;  Lamme 
v.  Saunders,  1  T.  B.  Mon.  (Ky.)  263  ;  Haggin 
v.  Oliver,  5  J.  J.  Marsh.  (Ky.)  237  ;  Walker  v. 
Thomas,  88  Ky.  486 ;  Gorman  v.  Young,  (Ky. 
1892)  18  S.  W.  Rep.  369;  Cummings  v.  Brad- 
ford, (Ky.  1895)  29  S.  W.  Rep.  747. 

Louisiana.  —  De  Lizardi  v.  Hardaway,  8  Rob. 
(La.)  22;  Kennard  v.  Henderson,  9  Rob.  (La.) 
165  ;  Crow  v.  Watkins,  12  La.  Ann.  845  ;  Here- 
ford v.  Babin,  14  La.  Ann.  333. 

Maryland.  —  Cook  v.  Murphy,  7  Gill  &  J. 
(Md.)  282;  Smith  v.  Washington  Gas  Light 
Co.,  31  Md.  12,  100  Am.  Dec.  49;  Willis  v. 
Jones,  57  Md.  363.  Compare  Hilleary  v.  Crow, 
1  Har.  &  J.  (Md.)  542  ;  Beall  v.  Brown,  7  Md. 
393- 

Massachusetts.  —  Wolcott  v.  Jones,  4  Allen 
(Mass.)  367. 

Michigan.  —  McGraw  v.  Pettibone,  10  Mich. 
530;  Wells  v.  Elsam,  40  Mich.  218. 

Mississippi.  —  Condon  v.  Shehan,  46  Miss. 
710;  Turner  v.  McAdory,  58  Miss.  27;  Desearn 
v.  Babers,  62  Miss.  421. 

Missouri.  —  Hall  v.  Clark.  21  Mo.  415  ;  Payne 
v.  O'Shea,  84  Mo.  129;  Wintrock  v.  Zimmer,  30 
Mo.  App.  328. 

Neiv  Jersey.- — Hopper  v.  Lutkins,  4  N.  J. 
Eq.  149;  Jackson  v.  Bell,  31  N.  J.  Eq.  554,  32 
N.  J.  Eq.  411. 

New  York.  —  Bradley  v.  Angel,  3  N.  Y.  475  ; 
Bagg  v.  Jefferson  C.  PI.,  10  Wend.  (N.  Y.) 
615  ;  Dunkin  v.  Vandenbcrgh,  1  Paige  (N.  Y.) 
622;  Smith  v.  Briggs,  9  Barb.  (N.  Y.)  252. 

North  Carolina.  —  Merritt  v.  Hunt,  4  Ired. 
Eq.  (39  N.  Car.)  406;  Love  v.  Love,  6  Ired.  Eq. 
(41  N.  Car.)  325  ;  Henry  v.  Elliott,  6  Jones  Eq. 
(59  N.  Car.)  175.  Compare  Mann  v.  Blount,  65 
N.  Car.  99. 

Pennsylvania.  —  Anderson's  Appeal,  2  Walk. 
(Pa.)  491  ;  Miller  v.  Bradford,  19  Pa.  Super.  Ct. 
297;  Bowman  v.  Davis,  11  Pa.  Co.  Ct.  644; 
Kennedy  v.  Kennedy,  41  Pa.  St.  185  ;  Thorp  v. 
Wegefarth,  56  Pa.  St.  82,  93  Am.  Dec.  789 ;  Mc- 
Lean v.  Bindley,  114  Pa.  St.  559;  Gardner's 
Appeal,  (Pa.  1886)  8  Atl.  Rep.  176. 

South  Carolina.  —  Tollison  v.  West,  Harp. 
Eq.  (S.  Car.)  93;  Rives  v.  Rives,  7  Rich.  Eq. 
(S.  Car.)  353- 

Tennessee.  —  Reeves  -'.  Hogan,  Cooke  (Tenn.) 
175,  5  Am.  Dec.  684;  Smith  v.  Ross,  3  Humph. 
(Tenn.)  221 ;  Catron  v.  Cross,  3  Heisk.  (Tenn.) 
584- 

Texas.  —  Clute  v.  Ewing,  21  Tex.  677;  How- 
ard v.  Randolph,  73  Tex.  454,  15  Am.  St.  Rep. 
850. 


Vermont.  —  Day  v.  Cummings,  19  Vt.  496. 
Virginia.  —  Randolph  v.  Randolph,  1  Hen.  & 
M.  (Va.)  181  ;  Griffith  v.  Thompson,  4  Gratt. 
(Va.)  147  ;  Hudson  v.  Kline,  9  Gratt.  (Va.)  379; 
George  v.  Strange,  10  Gratt.  (Va.)  499.  Com- 
pare Jaynes  v.  Brock,  10  Gratt.  (Va.)  211. 

West  Virginia.  —  Black  v.  Smith,  13  W.  Va. 
780 ;  Sayre  v.  Harpold,  33  W.  Va.  553 ;  Faul- 
coner  v.  Stinson,  44  W.  Va.  546. 

1.  Rose  v.  Northwest  F.  &  M.  Ins.  Co.,  67 
Fed.  Rep.  439,  71  Fed.  Rep.  649;  Weaver  v. 
Brown,  87  Ala.  533  ;  Bannister  v.  Jett,  83  Ind. 
129;  Mathews  v.  Mathews,  (Ky.  1895)  29  S.  W. 
Rep.  862;  Sheldon  v.  Kendall,  7  Cush.  (Mass.) 
217;  Fiske  v.  Steele,  152  Mass.  260;  Avery  v. 
Russell,  125  Mass.  571  ;  Way  v.  Colyer,  54 
Minn.  14;  Smith  v.  Stockdale,  3  Pa.  Co.  Ct.  113. 
And  see  supra,  tnis  title,  Set-off  —  Subjects  of 
Set-off. 

2.  United  States.  —  Ashton  v.  McKim,  4 
Cranch  (C.  C.)  19,  2  Fed.  Cas.  No.  584;  Central 
Appalachian  Co.  v.  Buchanan,  (C.  C.  A.)  90 
Fed.  Rep.  454. 

Alabama.  —  Pharr  v.  Reynolds,  3  Ala.  521  ; 
Chandler  v.  Crawford,  7  Ala.  506  ;  Tuscumbia, 
etc.,  ,R.  Co.  v.  Rhodes,  8  Ala.  206  ;  Chandler  v. 
Lyon,  8  Ala.- 35;  Wood  v.  Steele,  65  Ala.  436; 
O'Neill  v.  Perryman,  102  Ala.  522. 

Arkansas.  ■ —  Bettison  v.  Jennings,  8  Ark.  287. 
Connecticut.  —  Kelly  v.  Wiard,  49  Conn.  443. 
Georgia.  —  Tommey  v.  Ellis,  41  Ga.  260;  Liv- 
ingston v.  Marshall.  82  Ga.  281. 

Illinois.  —  Chicago,  etc.,  R.  Co.  V.  Field,  86 
111.  270. 

Indiana.  —  Shelby  v.  Marshall,  1  Blackf.(Ind.) 
384  ;  Keightley  v.  Walls,  27  Ind.  384. 
Iowa.  —  Davis  v.  Milburn,  3  Iowa  163. 
Kentucky.  —  Rowzee  v.  Gregg.  Litt.  Sel.  Cas. 
(Ky.)  487;  Baylor  v.  Morrison,  2  Bibb  (Ky.) 
103;  Brown  v.  Starke,  3  Dana  (Ky.)  316;  Hahn 
v.  Hart,  12  B.  Mon.  (Ky.)  426;  Moss  v.  Row- 
land, 1  Duv.  (Ky.)  321  ;  Mathews  v.  Mathews, 
(Ky.  1895)  29  S.  W.  Rep.  862. 

Louisiana.  —  Caldwell  v.  Davis,  2  Mart.  N.  S. 
(La.)  135. 

Maryland.  —  Hill  v.  Reifsnider,  46  Md.  SSS- 
Mississippi.  —  Stovall  v.   Northern   Bank,  5 
Smed.  &  M.  (Miss.)  17;  Bond  v.  Jones,  8  Smed. 
&  M.  (Miss.)  368 ;  Posey  v.  Maddox,  65  Miss. 

193- 

New  Hampshire.  —  Hovey  v.  Morrill,  61  N. 
H.  13,  60  Am.  Rep.  315. 

New  York.  —  Bradley  v.  Angel,  3  N.  Y.  475  ; 
Knapp  v.  Burnham,  1 1  Paige  (N.  Y.)  333 ; 
Smith  v.  Felton,  43  N.  Y.  419  ;  Smith  v.  Fox,  48 
N.  Y.  674  ;  Lindsay  v.  Jackson,  2  Paige  (N.  Y.) 
581  ;  Duncan  v.  Lyon,  3  Johns.  Ch.  (N.  Y.) 
351,  8  Am.  Dec.  513;  Livingston  v.  Livingston, 
4  Johns.  Ch.  (N.  Y.)  292;  Hepburn  v.  Hoag,  6 
Cow.  (N.  Y.)  613;  Davidson  v.  Alfaro,  16  Hun 
(N.  Y.)  353;  Gay  v.  Gay,  10  Paige  (N.  Y.) 
369 ;  Pignolet  v.  Geer,  (N.  Y.  Super.  Ct.  Gen. 
T.)  19  Abb.  Pr.  (N.  Y.)  264;  Ainslie  v.  Boyn- 
ton,  2  Barb.  (N.  Y.)  258  ;  Zogbaum  v.  Parker, 
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action,  using  due  diligence,  shall  obtain  his  judgment,  after  which  one  judg- 
ment may  be  set  off  against  the  other.1  The  judgment  to  be  used  as  a  set-off 
must  be  valid  and  subsisting.  Thus,  the  court  rendering  it  must  have  duly 
and  properly  acquired  jurisdiction  of  the  parties  and  of  the  subject-matter  of 
the  action.2  So  the  judgment  must  be  clear,  indisputable,  and  conclusive 
upon  the  parties,3  and  must  be  an  unsatisfied  claim,4  and  capable  of  enforce- 
ment.5 Thus,  if  the  party  who  applies  for  the  set-off  has  in  custody  on  exe- 
cution the  party  against  whom  the  set-off  is  claimed,  the  application  should 
be  denied.6  The  rights  of  the  parties  must  not  be  doubtful,  complicated,  or 
intricate;  otherwise  a  court  of  law  will  not,  on  motion,  set  off  the  judgment, 
but  will  remit  the  parties  to  equity,7  the  jurisdiction  of  a  court  of  equity  in 
relation  to  set-off  of  mutual  judgments  being  more  extensive  than  that  of 
courts  of  law.8  It  seems  to  be  sufficient  that  the  judgment  to  be  set  off  could 
be  enforced  against  the  party  recovering  the  judgment  to  be  diminished  or 


55  N.  Y.  120;  Weston  v.  Turner,  3  Silv.  Sup. 
(N.  Y.)  70;  Ladew  v.  Hart,  8  N.  Y.  App.  Div. 
150. 

Ohio.  —  Allen  v.  Medill,  14  Ohio  445. 

Pennsylvania.  —  Guttendag  v.  Lehigh  Valley 
Iron  Co.,  14  Phila.  (Pa.)  639,  36  Leg.  Int.  (Pa.) 
323. 

South  Carolina.  —  Neal  v.  Sullivan,  10  Rich. 
Eq.  (S.  Car.)  276. 

Tennessee.  —  Hamlin  v.  Berry,  1  Overt. 
(Tenn.)  39;  Edminson  v.  Baxter,  4  Hayw. 
(Tenn.)  112,  9  Am.  Dec.  751;  Brazelton  v. 
Brooks,  2  Head  (Tenn.)  194;  Memphis,  etc.,  R. 
Co.  v.  Greer,  87  Tenn.  698. 

Texas.  —  Simpson  v.  Huston,  14  Tex.  476; 
Townsend  v.  Quinan,  47  Tex.  1  ;  Ellis  v.  Kerr, 
11  Tex.  Civ.  App.  349,  (Tex.  Civ.  App.  1893) 
23  S.  W.  Rep.  1050. 

Virginia. —  Shores  v.  Wares,  1  Rob.  (Va.)  1. 

West  Virginia. — •  Mattingly  v.  Sutton,  19  W. 
Va.  19. 

Wisconsin.  —  Seligmann  v.  Heller  Bros. 
Clothing  Co.,  69  Wis.  410. 

See  also  the  title  Injunctions,  vol.  16,  p.  400. 

1.  See  supra,  this  section,  In  General. 

2.  Jurisdiction. —  Smith  v.  Briggs,  9  Barb.  (N. 
Y.)  252  ;  Harris  v.  Palmer,  5  Barb.  (N.  Y.)  105  ; 
Hamor  v.  Loeb,  9  Pa.  Co.  Ct.  609. 

3.  Conclusiveness.  —  Hinrichsen  v.  Reinback, 
27  111.  295;  Smith  v.  Briggs,  9  Barb.  (N.  Y.) 
252;  Harris  v.  Palmer,  5  Barb.  (N.  Y.)  105; 
Duncan  v.  Lyon,  3  Johns.  Ch.  (N.  Y.)  351,  8 
Am.  Dec.  513  ;  People  v.  Judges,  6  Cow.  (N.  Y.) 
598;  Taylor  v.  Williams,  14  Wis.  155.  And  see 
Willard  v.  Fox,  18  Johns.  (N.  Y.)  497  ;  Weather- 
red  v.  Mays,  1  Tex.  472. 

A  Judgment  Obtained  by  Attachment  in  a  Jus- 
tice's Court,  without  appearance  by  the  defend- 
ant, being  but  prima  facie  evidence  of  a  debt 
and  impeachable  in  an  action  upon  it,  cannot  be 
set  off  on  motion  against  another  judgment. 
People  v.  Judges,  6  Cow.  (N.  Y.)  598. 

4.  Satisfied  Judgments.  —  McAllister  v.  Willey, 
60  Ind.  195;  Collett  v.  Jones,  7  B.  Mon.  (Ky.) 
586  ;  Purvis  v.  Breed,  7  La.  Ann.  637  ;  Miller  v. 
Starks,  13  Johns.  (N.  Y.)  517;  Smith  v.  Briggs, 
9  Barb.  (N.  Y.)  252;  Gridley  v.  Garrison,  4 
Paige  (N.  Y.)  647. 

It  is  not  necessary  to  aver  expressly  that  the 
judgment  remains  unsatisfied,  when  this  is  the 
legitimate  inference  from  the  facts  alleged. 
Simpson  v.  Huston,  14  Tex.  476. 

Satisfaction  of  Record. —  A  judgment  which  ap- 


621 


pears  by  the  record  to  be  satisfied  will  not  be 
set  off  on  motion  against  another  judgment  al- 
though the  canceled  judgment  has  not  in  fact 
been  satisfied.  Smith  v.  Briggs,  9  Barb.  (N.  Y.) 
252. 

Discharge  in  Bankruptcy.  —  Mickles  v.  Bray- 
ton,  10  Paige  (N.  Y.)  138. 

5.  Unenforceable  Judgments.  —  Harris  v. 
Palmer,  5  Barb.  (N.  Y.)  105;  Gridley  v.  Garri- 
son. 4  Paige  (N.  Y.)  647;  Best  v.  Lawson,  1 
Miles  (Pa.)  11  ;  Simpson  v.  Huston,  14  Tex.  476. 

In  Meloy  v.  Howk,  32  Ind.  94,  it  was  held 
that  where  a  motion  is  made  to  set  off  against 
each  other  mutual  judgments  obtained  before 
the  same  justice,  it  is  not  a  sufficient  answer 
that  the  execution  on  the  judgment  against  the 
applicant  has  been  stayed  and  that  the  time 
for  such  stay  has  not  expired. 

6.  Simpson  v.  Hanley,  1  M.  &  S.  696;  Utica 
Ins.  Co.  v.  Power,  3  Paige  (N.  Y.)  365;  Poucher 
v.  Holley,  3  Wend.  (N.  Y.)  184;  Yates  v.  Van 
Rensselaer,  5  Johns.  (N.  Y.)  364;  Bowe  v. 
Campbell,  (Supm.  Ct.  Spec.  T.)  63  How.  Pr. 
(N.  Y.)  170;  McGuinty  v.  Herrick,  5  Wend. 
(N.  Y.)  240;  Cooper  v.  Bigalow,  1  Cow.  (N.  Y.) 
206  ;  Koenig  v.  Steckel,  58  N.  Y.  476.  And  sec- 
Williams  v.  Evans,  2  McCord  L.  (S.  Car.) 
203. 

But  the  fact  that  the  applicant  for  the  set-off 
has  been  taken  in  execution  on  the  judgment 
against  him  is  not  ground  for  denying  his  ap- 
plication. Utica  Ins.  Co.  v.  Power,  3  Paige 
(N.  Y.)  365. 

Escape.  —  Where  a  defendant  in  execution  es- 
capes, the  plaintiff  is  remitted  to  his  former 
rights ;  the  imprisonment  is  no  longer  a  satis- 
faction, and  the  judgment  against  him  may  be 
used  as  a  set-off.  McGuinty  v.  Herrick,  5 
Wend.  (N.  Y.)  240. 

After  the  Defendant  Is  Discharged  from  Prison 
under  the  Insolvent  Act,  the  judgments  may  also 
be  set  off.  Cooper  v.  Bigalow,  1  Cow.  (N.  Y.) 
206. 

7.  Complicated  Rights. —  Robinson  v.  Kunklc- 
man,  117  Mich.  193;  Wright  V.  Cobleigh,  23  N. 
H.  32;  Stoiy  v.  Patten,  3  Wend.  (N.  Y.)  331; 
Ross  v.  Hicks,  11  Barb.  (N.  Y.)  481  ;  Holmes  v. 
Robinson,  4  Ohio  90;  Taylor  v.  Williams,  14 
Wis.  155. 

8.  Hobbs  v.  Duff,  23  Cal.  596 ;  Lee  v.  Lee, 
31  Ga.  26,  76  Am.  Dec.  681  ;  Keightley  v.  Walls, 
27  Ind.  384 ;  Dunkin  v.  Vandenbergh.  1  Paige 
(N.  Y.)  622. 
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satisfied  by  the  set-off.1  The  manner  in  which  the  judgment  was  recovered 
is  immaterial,2  and  it  is  not  necessary  that  either  of  the  actions  in  which  the 
judgments  were  recovered  should  be  pending.3  The  fact  that  an  execution 
has  been  issued  on  one  or  both  of  the  judgments  is  not  ground  for  denying 
the  set-off.4 

A  Dormant  Judgment  cannot,  as  a  general  rule,  be  set  off  on  motion  against  a 
judgment  which  is  operative;5  but  a  dormant  judgment  not  barred  by  the 
statute  of  limitations  may  be  revived  against  an  insolvent  debtor  and  set  off 
against  a  judgment  in  active  force  in  favor  of  the  insolvent.6 

b.  Judgments  Appealed  from.  —  The  fact  that  the  judgment,  set-off  of 
which  is  sought,  has  been  appealed  from  constitutes  sufficient  ground,  it 
would  seem,  to  refuse  to  order  the  set-off,7  but  the  decision  on  the  motion 
should  be  suspended  until  the  appeal  is  decided.8  If  the  appeal  or  stay  of 
proceedings  does  not  act  as  a  supersedeas  against  the  enforcement  of  the 
judgment  appealed  from,  the  set-off  may  be  allowed  pending  the  appeal.9  If 
an  appeal  has  not  been  taken,  the  fact  that  the  time  for  appeal  has  not 
expired  and  that  the  defendant  therein  intends  to  appeal  furnishes  no  ground 
for  denying  the  application.10 

c.  Judgments  in  Different  Courts.  — The  exercise  by  courts  of  law 
of  the  power  to  set  off  one  judgment  against  another  has  been  chiefly 
where  the  judgments  were  recovered  in  the  same  court,11  and  it  has  been 
said  that  judgments  in  different  courts  could  be  set  off  against  each  other  in 
a  court  of  equity  alone ; 13  but  it  is  now  well  settled  that  judgments  recovered 
in  different  courts  may  be  set  off  against  each  other,  both  at  'aw  and  in 
equity.13    Thus,  judgments  in  different  districts  of  the  same  court  may  be  set 


1.  Parker  v.  Rugg,  9  Gray  (Mass.)  209; 
Simson  v.  Hart,  14  Johns.  (N.  Y.)  63. 

Collateral  Attack.  —  The  validity  of  a  judg- 
ment cannot  be  impeached  upon  an  application 
to  set  it  off,  Porter  v.  Liscom,  22  Cal.  430,  83 
Am.  Dec.  76 ;  Skrine  v.  Simmons,  36  Ga.  402, 
91  Am.  Dec.  771  ;  if  rendered  by  a  court  of 
competent  jurisdiction,  Skrine  v.  Simmons,  36 
Ga.  402,  91  Am.  Dec.  771. 

2.  Scott  v.  Rivers,  1  Stew.  &  P.  (Ala.)  19; 
Davidson  v.  Geoghagan,  3  Bibb  (Ky.)  233; 
Tolbert  v.  Harrison,  1  Bailey  L.  (S.  Car.).  599. 

Judgment  by  Consent. —  Haskins  v.  Jordan, 
123  Cal.  157. 

3.  Wright  v.  Cobleigh,  23  N.  H.  32. 

4.  Meloy  v.  Howk,  32  Ind.  94;  Dickinson  v. 
Chism,  4  T.  B.  Mon.  (Ky.)  1  ;  Williams  v. 
Evans,  2  McCord  L.  (S.  Car.)  203;  Hanchett 
v.  Gray,  7  Tex.  549 ;  Simpson  v.  Huston,  14 
Tex.  476  ;  Yorton  v.  Milwaukee,  etc.,  R.  Co.,  62 
Wis.  367. 

5.  Dormant  Judgment. —  Camp  v.  Pace,  40 
Ga.  45. 

6.  Simpson  v.  Huston,  14  Tex.  476. 

7.  Judgments  Appealed. —  Yarborough  v.  Fitz- 
patrick,  (Ky.  1899)  51  S.  W.  Rep.  172;  De 
Figaniere  v.  Young,  2  Robt.  (N.  Y.)  670 ;  De 
Camp  v.  Thompson,  (Supm.  Ct.  App.  Div.)  54 
N.  Y.  Supp.  1098,  affirmed  (Supm.  Ct.  Spec.  T.) 
22  Misc.  (N.  Y.)  385;  Prouty  v.  Swift,  10  Hun 
(N.  Y.)  233  ;  Weatherred  v.  Mays,  1  Tex.  472. 
See  also  Zerbe  v.  Missouri,  etc.,  R.  Co.,  80  Mo. 
App.  414;  Gemmell  v.  Hueben.  71  Mo.  App. 
291  ;  Spencer  v.  Johnston,  58  Neb.  44  ;  Willard 
v.  Fox,  18  Johns.  (N.  Y.)  497;  Magarity  v. 
Succop,  90  Va.  561.  Compare  Gaddis  v.  Leeson, 
55  HI-  522. 

8.  Haskins  v.  Jordan,  123  Cal.  157;  Brooks 
V.  Harris,  41  Ind.  390;  Winslow  v.  Hathaway, 
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1  Pick.  (Mass.)  211;  Irvine  v.  Myers,  6  Minn. 
562  ;  Lindholm  v.  Itasca  Lumber  Co.,  64  Minn. 
48;  Coxe  v.  State  Bank,  8  N.  J.  L.  172,  14  Am. 
Dec.  417;  Suydam  v.  Hoyt,  25  N.  J.  L.  230; 
Terry  v.  Roberts,  (Supm.  Ct.  Spec.  T.)  15  How. 
Pr.  (N.  Y.)  65. 

Allowing  Time  for  Appeal.  —  Coxe  v.  State 
Bank,  8  N.  J.  L.  172,  14  Am.  Dec.  417. 

9.  Brooks  v.  Harris,  41  Ind.  390. 

10.  Sowles  v.  Witters,  40  Fed.  Rep.  413;  Has- 
kins v.  Jordan,  123  Cal.  157. 

11.  Wright  v.  Cobleigh,  23  N.  H.  32  ;  Simpson 
v.  Hart,  1  Johns.  Ch.  (N.  ¥.)  pi. 

12.  Webster  v.  McDaniel,  2  Del.  Ch.  297 ; 
Palmateer  v.  Meredith,  4  J.  J.  Marsh.  (Ky.)  74. 

13.  Judgments  in  Different  Courts  —  United 
States.  —  U.  S.  v.  Griswold,  30  Fed.  Rep.  604. 

California.  —  Haskins  v.  Jordan,  123  Cal.  157. 

Indiana. —  Brooks  v.  Harris,  41  Ind.  3po ; 
Hill  v.  Brinkley,  10  Ind.  102;  Heavenridge  v. 
Mondy,  49  Ind.  434.  Compare  Howk  v.  Meloy, 
26  Ind.  176. 

Kentucky.  —  Mitchell  v.  Stewart,  4  J.  J. 
Marsh.  (Ky.)  551  ;  Bush  v.  Monroe,  (Ky.  1898; 
47  S.  W.  Rep.  215. 

Maine. — Moody  v.  Towle,  5  Me.  415  ;  Hooper 
v.  Brundage,  22  Me.  460 ;  Howe  v.  Klein,  89 
Me.  376. 

New  Hampshire.  —  Wright  v.  Cobleigh,  23  N. 
H.  32. 

Neiv  Jersey.  —  Brown  v.  Hendrickson,  39  N. 
J.  L.  239  ;  Schautz  v.  Kearney.  47  N.  J.  L.  56. 

New  York.  —  Kimball  v.  Munger,  2  Hill  (N. 
Y.)  364;  Simpson  v.  Hart,  1  Johns.  Ch.  (N. 
Y.)  91  :  Smith  v.  Lowden,  1  Sandf.  (N.  Y.) 
696;  Brewerton  v.  Harris,  t  Johns.  (N.  Y.) 
144;  HafT  v.  Snicer.  3  Cai.  (N.  Y.)  190;  Cooke 
v.  Smith,  7  Hill  (N.  Y.)  t86.  Compare  Alex- 
ander v.  Durkee,  112  N.  Y.  655. 
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off.1  So  a  judgment  recovered  in  an  inferior  court  may  be  set  off  against  a 
judgment  in  a  superior  court.3  Similarly,  a  judgment  in  a  state  court  and 
one  of  a  federal  court,3  or  judgments  recovered  in  courts  of  different  states,4 
may  be  set  off  against  each  other.  It  would  appear,  however,  that  foreign 
judgments  cannot  be  set  off  against  domestic  judgments,  foreign  judgments 
not  being  in  all  respects  conclusive  upon  the  parties.5  The  application  in  a 
court  of  law  to  set  off  judgments  must  be  made  in  the  court  where  the  judg- 
ment against  the  applicant  was  recovered,6  but  a  court  of  equity  has  jurisdic- 
tion to  set  off  mutual  judgments  without  regard  to  the  courts  in  which  the 
judgments  were  rendered.7 

d.  Nature  of  Claims  on  Which  Judgments  Were  Based  —  (i)  In 
General.  —  The  nature  of  the  respective  claims  upon  which  the  judgments  to 
be  set  off  against  each  other  were  recovered  is  immaterial  as  regards  the  power 
of  the  court  to  set  off  the  one  against  the  other.8  The  fact  that  the  claims 
themselves  upon  which  the  judgments  were  recovered  could  not  have  been 
used  as  matters  of  set-off  against  each  other  is  immaterial.9    It  is  not  neces- 


North  Carolina.  —  Wright  v.  Mooney,  6  Ired. 
L.  (28  N.  Car.)  22;  Hogan  v.  Kirkland,  64  N. 
Car.  250. 

Pennsylvania.  —  Best  v.  Lawson,  1  Miles 
(Pa.)  11. 

South  Carolina.  —  Duncan  v.  Bloomstock,  2 
McCord  L.  (S.  Car.)  318,  13  Am.  Dec.  728. 

Tennessee.  —  Sneed  v.  Sneed,  14  Lea  (Tenn.) 
13. 

Vermont.  —  Conable  v.  Bucklin,  2  Aik.  (Vt.) 
221  ;  Rix  v.  Nevins,  26  Vt.  384. 

Wisconsin.  —  Taylor  v.  Williams,  14  Wis. 
155  ;  Welsher  v.  Libby,  107  Wis.  47. 

Compare  Webster  v.  McDaniel,  2  Del.  Ch. 
297  ;  Buckmaster  v.  Grundy,  8  111.  626  ;  Greene 
v.  Hatch,  12  Mass.  195. 

1.  Howe  v.  Klein,  89  Me.  376;  Noble  v.  How- 
ard, 2  Hayw.  (3  N.  Car.)  14.  See  also  Wright 
v.  Mooney,  6  Ired.  L.  (28  N.  Car.)  22. 

2.  Inferior  and  Superior  Courts. —  Thrustout  v. 
Crafter,  2  W.  Bl.  826 ;  Barker  v.  Braham,  3 
Wils.  C.  PI.  396  ;  Hooper  v.  Brundage,  22  Me. 
460  ;  Coxe  v.  State  Bank,  8  N.  J.  L.  172,  14  Am. 
Dec.  417;  Schautz  v.  Kearney,  47  N.  J.  L.  56; 
Simson  v.  Hart,  14  Johns.  (N.  Y.)  75  ;  Scher- 
merhorn  v.  Schermerhorn,  3  Cai.  (N.  Y.)  190; 
Ewen  v.  Terry,  8  Cow.  (N.  Y.)  126;  Kimball 
v.  Munger,  2  Hill  (N.  Y.)  364;  Duncan  v. 
Bloomstock,  2  McCord  L.  (S.  Car.)  318,  13  Am. 
Dec.  728. 

3.  A  Decree  in  Admiralty  may  be  set  off  against 
a  judgment  in  a  state  court.  Schautz  v. 
Kearney,  47  N.  J.  L.  56. 

4.  Phillips  v.  Mac  Kay,  54  N.  J.  L.  319. 

5.  As  to  the  conclusiveness  of  foreign  judg- 
ments, see  the  title  Fokeign  Judgments,  vol. 
13,  p.  974. 

6.  Where  Motion  for  Set-off  Made — California. 
—  Russell  v.  Conway,  1  1  Cal.  93. 

Minnesota.  —  Irvine  v.  Myers,  6  Minn.  562. 
Nezu  Hampshire.  —  Wright  v.  Cobleigh,  23  N. 
H.  32. 

New  Jersey.  —  Brookfield  v.  Hughson,  44  N. 
J.  L.  285. 

New  York.  —  People  v.  New  York  C.  PI.,  13 
Wend.  (N.  Y.)  649,  28  Am.  Dec.  495  ;  Ross  v. 
Hicks,  11  Barb.  (N.  Y.)  481;  Cooke  v.  Smith, 
7  Hill  (N.  Y.)  186:  Stilwell  v.  Carpenter,  (Ct. 
App.)  2  Abb.  N.  Cas.  (N.  Y.)  238;  Dunkin  v. 
Vandenbergh,  1  Paige  (N,  Y.)  622. 


Wisconsin.  —  Taylor  v.  Williams,  14  Wis. 
155  ;  Welsher  v.  Libby,  107  Wis.  47. 

In  Tenant  v.  Marmaduke,  5  B.  Mon.  (Ky.) 
76,  it  was  held  that  the  General  Court  of  Ken- 
tucky could  not  set  off  a  judgment  in  that  court 
against  a  judgment  in  the  Court  of  Appeals, 
without  the  assent  of  the  holder  of  the  judg- 
ment in  the  latter  court. 

Where  a  judgment  of  reversal  of  a  judgment 
in  the  Common  Pleas  has  been  obtained  in  the 
Supreme  Court,  and  a  restitution  has  been 
awarded,  and  afterwards  the  same  plaintiff  ob- 
tains a  second  judgment  against  the  same  de- 
fendant on  the  same  contract  in  the  Common 
Pleas,  that  court  may  set  off  the  judgment  of 
reversal  against  the  second  judgment,  but  the 
Supreme  Court  will  not  do  so.  Brewerton  v. 
Harris,  1  Johns.  (N.  Y.)  144. 

7.  Buckmaster  v.  Grundy,  8  111.  626 ;  Rob- 
inson v.  Kunkleman,  117  Mich.  193. 

8.  Nature  of  Claims  on  Which  Judgments  Based. 
—  Goodenow  v.  Buttrick,  7  Mass.  140  ;  Shapley 
v.  Bellows,  4  N.  H.  347  ;  Hutchins  v.  Riddle, 
12  N.  H.  464.  And  see  Gridley  v.  Garrison,  4 
Paige  (N.  Y.)  647. 

In  a  proceeding  to  compel  restitution  of 
money  collected  on  a  judgment  which  is  after- 
wards reversed,  the  party  who  collected  the 
money  may  defeat  a  recovery  by  showing  that 
he  has  a  demand  against  the  complainant  equal  in 
amount  to  the  sum  which  was  collected  under 
the  judgment.  Carson  v.  Carson,  2  Met. 
(Ky.)  97. 

Judgment  for  Wages.  —  In  Pennsylvania, 
under  Acts  March  4,  1887  (Bright.  Purd.  Dig. 
Laws  Pa.  1894,  p.  834,  §  39),  and  May  23,  1887 
(as  amended,  Bright.  Purd.  Dig.  Laws  Pa.  1894, 
p.  2077,  §  27),  a  judgment  on  a  book  account 
cannot  be  set  off  against  a  judgment  for  wages 
earned  in  the  defendant's  colliery.  Bosche  v. 
Maurer,  5  Pa.  Co.  Ct.  215. 

9.  Indiana.  —  Quick  v.  Durham.  115  hid. 
302;  Carter  v.  Compton,  79  Ind.  37;  Butner  v. 
Bowser,  104  Ind.  255. 

Kansas.  —  Lloyd  v.  Russell  First  Nat.  Bank, 
S  Kan.  App.  512. 

Kentucky.  —  Allnut  v.  Winn.  3  J.  J.  Marsh. 
(Ky.)  304. 

Louisiana.  —  Levy  v.  Roos,  32  La.  Ann.  1029. 
Maine.  —  Harrington  v.  Bean,  94  Me.  208. 
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sary  that  the  judgments  should  have  been  founded  on  mutual  debts.1  It  is 
immaterial  that  one  or  both  of  the  judgments  were  for  costs.2  So  two  judg- 
ments recovered  in  actions  of  tort  may  be  set  off,3  or  a  judgment  in  an  action 
ex  contractu  may  be  set  off  against  one  recovered  in  an  action  ex  delicto,  or 
vice  versa.* 

(2)  Exemptions.  —  The  fact  that  the  judgment  against  which  the  set-off  of 
another  judgment  is  demanded  was  recovered  for  the  conversion  of  property 
entitled  to  exemption  under  the  statutes  from  forced  sale  has  been  held  not 
to  be  sufficient  ground  for  denying  the  set-off,5  though  in  other  cases  the  con- 
trary has  been  held,  on  the  ground  that  to  allow  a  set-off  in  such  a  case  would 
operate  as  an  evasion  of  the  exemption  laws,  by  permitting  a  judgment 
creditor  to  seize  and  detain  the  exempt  property  of  his  judgment  debtor, 
allow  judgment  to  go  against  him  for  such  seizure,  and  have  such  judgment 
credited  upon  his  own.6  Where  the  judgment  against  which  the  set-off  of 
another  judgment  is  claimed  was  not  for  the  conversion  of  exempt  property, 
the  former  judgment  creditor  cannot  claim  personal  exemption  rights  in  such 
judgment  so  as  to  defeat  the  set-off. 7 

(N.  Y.)  357;  Cooper  v.  Bigalow,  1  Cow.  (N. 
Y.)  206 ;  Utica  Ins.  Co.  v.  Power,  3  Paige 
(N.  Y.)  365  ;  Mohawk  Bank  v.  Burrows,  6 
Johns.  Ch.  (N.  Y.)  318;  Crocker  v.  Claughly, 
2  Duer  (N.  Y.)  684;  Sanders  v.  Gillett,  8  Daly 
(N.  Y.)  183  ;  Butler  v.  Niles,  (N.  Y.  Super.  Ct. 
Spec.  T.)  26  How.  Pr.  (N.  Y.)  61  ;  Stillings  v. 
Smith,  54  N.  Y.  Super.  Ct.  488 ;  Garner 
v.  Gladwin,  12  N.  Y.  Wkly.  Dig.  9;  Devoy  v. 
Boyer,  3  Johns.  (N.  Y.)  247;  Wheeler  v.  Heer- 
mans,  3  Sandf.  Ch.  (N.  Y.)  597  ;  Stuyvesant  v. 
Davies,  3  Edw.  (N.  Y.)  537;  Fitch  v.  Baldwin, 
Clarke  (N.  Y.)  426.  Compare  Purchase  v.  Bel- 
lows, (N.  Y.  Super.  Ct.  Gen.  T.)  16  Abb.  Pr. 
(N.  Y.)  105  ;  Gihon  v.  Fryatt,  2  Sandf.  ( N.  Y.) 
638. 

Pennsylvania.  —  Howell  v.  Withers,  1  Pa. 
Dist.  62.  Compare  Melloy  v.  Burtis,  4  Pa.  Co. 
Ct.  613;  Miles  7'.  Morse.  4  L.  T.  N.  S.  (Pa.)  5. 
Vermont.  —  Sellick  v.  Munson,  2  Vt.  13. 
Wisconsin.  —  Taylor  v.  Williams,  14  Wis. 
155;  Gano  v.  Chicago,  etc.,  R.  Co.,  60  Wis.  12; 
Yorton  v.  Milwaukee,  etc.,  R.  Co.,  62  Wis.  367. 

Rights  of  Attorney.  —  Set-off  of  judgments  for 
costs  will  not  be  allowed  so  as  to  defeat  the 
rights  of  the  attorneys.  See  supra,  this  section, 
Protection  of  Rights  of  Third  Persons. 

Costs  Not  Paid  cannot  be  claimed  as  set-offs. 
Howell  v.  Withers,  11  Pa.  Co.  Ct.  630. 

3.  Simson  v.  Hart,  14  Johns.  (N.  Y.)  63. 

4.  Whitehead  v.  Jessup,  7  Colo.  App.  460; 
Langston  v.  Roby,  68  Ga.  406  ;  Quick  v.  Dur- 
ham, 115  Ind.  302;  Pasek  v.  Vockroth,  13  Pa. 
Co.  Ct.  593  ;  Sweeney  v.  Bailey,  7  S.  Dak.  404. 
Compare  McCormick  v.  Alexander,  3  Pa.  Dist. 
149:  Duff  v.  Wells,  7  Heisk.  (Tenn.)  17. 

5.  Exemptions.  —  Temple  v.  Scott,  3  Minn. 
419.    See  also  Prince  v.  Fuller,  34  Me.  122. 

6.  Beckman  v.  Manlove,  18  Cal.  388;  Collett 
v.  Jones,  7  B.  Mon.  (Ky.)  586:  Johnson  v. 
Hall,  84  Mo.  210:  Duff  v.  Wells,  7  Heisk. 
(Tenn.)  17.  See  also  Talbot  v.  Ellis,  33  Conn. 
235  ;  Ladd  v.  Ferguson,  9  Oregon  180  ;  Gieske 
v.  Schrakamp,  8  Ohio  Dec.  610,  6  Ohio  N.  P. 
209;  Bosch  v.  Maurer,  5  Pa.  Co.  Ct.  215. 

7.  Meloy  v.  Hawk,  32  Ind.  94 ;  Johnson  v. 
Hall.  84  Mo.  210.  See  also  Bush  v.  Monroe. 
(Ky.  189S)  47  S.  W.  Rep.  215.  Compare  Cleve- 
land v.  McCanna,  7  N.  Dak.  455.  66  Am.  St. 
Rep.  670 ;  Shoemaker  v.  Flosser,  8  Pa.  Co.  Ct. 
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Minnesota.  —  Temple  v.  Scott,  3  Minn.  419. 

New  Hampshire.  —  Hutchins  v.  Riddle,  12  N. 
H.  464  ;  Smith  v.  Woodman,  28  N.  H.  520. 

New  York.  —  Simson  v.  Hart,  14  Johns.  (N. 
Y.)  63. 

North  Carolina.  —  Sellers  v.  Bryan,  2  Dev. 
Eq.  (17  N.  Car.)  358. 

Although  a  claim  for  usurious  interest 
against  a  national  bank  and  the  note  held  by 
the  bank  on  which  the  interest  was  paid  can- 
not be  set  off  one  against  the  other,  yet  when 
the  note  and  the  claim  for  usury  have  been  re- 
duced to  judgments,  the  judgments  may  be  so 
set  off.  Lloyd  v.  Russell  First  Nat.  Bank,  5 
Kan.  App.  512.  See  also  Barbour  v.  National 
Exch.  Bank,  50  Ohio  St.  90. 

1.  Brooks  v.  Harris,  41  Ind.  390 ;  Puett  v. 
Beard,  86  Ind.  172;  Quick  v.  Durham,  115  Ind. 
302;  Winslow  v.  Hathaway,  1  Pick.  (Mass.) 
211;  Goodenow  v.  Buttrick,  7  Mass.  140; 
Brown  v.  Warren,  43  N.  H.  430 ;  Shapley  v. 
Bellows,  4  N.  H.  347  ;  Chandler  v.  Drew,  6  N. 
H.  469,  26  Am.  Dec.  704 ;  Hutchins  v.  Riddle, 
12  N.  H.  464;  Simson  v.  Hart,  14  Johns.  (N. 
Y.)  63;  Baker  v.  Hoag,  ( Supm.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  201  ;  Ruddell  v.  Sparks,  79 
Tex.  308. 

2.  England.  —  Scoffin  v.  Robinson,  cited  in 
Thrustout  v.  Crafter,  2  W.  Bl.  827 ;  Butler  v. 
Inneys,  2  Stra.  891.  Compare  Wright  v.  Mudie, 
1  Sim.  &  St.  267. 

United  States.  — -  National  Bank  v.  Eyre,  8 
Fed.  Rep.  733  ;  Henry  v.  Travelers'  Ins.  Co., 
35  Fed.  Rep.  15. 

District  of  Columbia.  —  Barrick  v.  Geyer,  5 
Mackey  (D.  C.)  32. 

Iowa.  —  Otcheck  v.  Hostetter,  77  Iowa  509. 

Maine.  —  Bartlett  v.  Pearson,  29  Me.  9. 

Maryland.  —  Marshall  v.  Cooper,  43  Md.  46  ; 
Levy  v.  Steinbach,  43  Md.  212. 

Massachusetts.  —  Jones  v.  Carpenter,  9  Met. 
(Mass.)  509;  Little  v.  Rogers,  2  Met.  (Mass.) 
478.  Compare  Ocean  Ins.  Co.  v.  Rider,  22 
Pick.  (Mass.)  210. 

New  Hampshire.  —  Hurd  v.  Fogg,  22  N. 
H.  98. 

New  Jersey.  —  Brisley  v.  Jones,  5  N.  J.  Eq. 

512. 

New  York.  —  Dunkin  v.  Vandenbergh,  1 
Paige  (N.  Y-)  622;  Porter  v.  Lane,  8  Johns. 
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e.  Mutuality  of  Parties.  —  In  order  that  one  judgment  may  be  set  off 
against  another  the  same  mutuality  of  parties  as  is  necessary  to  a  set-off  proper 
is  not  required.1  Thus,  a  judgment  recovered  against  two  or  more  persons 
may  be  set  off  by  the  judgment  creditor  against  a  judgment  recovered  by 
one  of  such  judgment  debtors  against  the  judgment  creditor.54  So,  where 
a  judgment  is  rendered  against  several  defendants  and  one  holds  a  judgment 
against  the  plaintiff,  he  is  entitled  to  have  his  judgment  set  off  against  the 
judgment  against  himself  and  his  codefendants.3 

/.  Judgments  in  Individual  and  Representative  Capacities.  — 
A  judgment  against  a  person  in  his  individual  capacity  will  not,  as  a  general 
rule,  be  set  off  against  a  judgment  in  his  favor  in  his  representative  capacity.4 
Thus,  a  judgment  against  an  executor  in  his  own  right  should  not  be  set  off 
against  a  judgment  in  his  favor  as  executor.5  And  it  has  been  held  that  an 
executor  cannot  set  off  a  judgment  purchased  by  him  in  his  own  right  against 
one  recovered  against  him  in  his  representative  capacity.6  A  judgment 
recovered  against  the  estate  of  a  decedent  may  be  set  off  against  one 


479;  Adams  v.  Wear,  3  Luz.  Leg.  Reg.  (Pa.) 
134;  McCormick  v.  Alexander,  3  Pa.  Dist.  149; 
Higgins  v.  Dunkleberger,  9  Pa.  Dist.  91. 

In  Arkansas  judgments  held  by  adverse  par- 
ties against  each  other  do  not  extinguish  each 
other  to  the  extent  of  the  smaller,  and  one  may 
be  claimed  as  a  personal-property  exemption, 
and  cannot  then  be  reached  by  set-off.  Atkin- 
son v.  Pittman,  47  Ark.  464. 

1.  Mutuality  of  Parties.  —  Colquitt  v.  Bonner, 
2  Ga.  155;  Brown  v.  Warren,  43  N.  H.  430; 
Baker  v.  Hoag,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  201  ;  Johnson  v.  Taylor,  1  Disney 
(Ohio)  168. 

2.  England.  —  Schoole  v.  Noble,  1  H.  Bl.  23. 
California.  —  Russell  v.  Conway,  1 1  Cal.  93. 
Georgia.  —  Colquitt  v.  Bonner,  2  Ga.  155. 
Iowa.  —  Ballinger  v.  Tarbell,    16  Iowa  491, 

85  Am.  Dec.  527. 

Massachusetts.  —  Goodenow  v.  Buttrick,  7 
Mass.  140;  Allen  v.  Hall,  5  Met.  (Mass.)  263; 
Greene  v.  Hatch,  12  Mass.  195. 

Nezv  Hampshire. —  Hutchins  v.  Riddle,  12 
N.  H.  464. 

New  Jersey.  —  Brown  v.  Hendrickson,  39  N. 
J.  L.  239. 

New  York. — -Baker  v.  Hoag,  (Supm.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  201  ;  Graves  v. 
Woodbury,  4  Hill  (N.  Y.)  559,  40  Am.  Dec. 
296;  Simson  v.  Hart,  14  Johns.  (N.  Y.)  63. 

Ohio.  —  Baker  v.  Kinsey,  41  Ohio  St.  403. 

Pennsylvania.  —  Hazlehurst  v.  Bayard,  3 
Yeates  (Pa.)  152.  Compare  Melloy  v.  Burtis, 
4  Pa.  Co.  Ct.  613. 

South  Dakota.  —  Sweeney  v.  Bailey,  7  S. 
Dak.  404. 

Texas.  —  Hanchett  v.  Gray,  7  Tex.  549. 
Vermont.  —  Conable  v.  Bucklin,  2  Aik.  (Vt.) 
221. 

Wisconsin.  —  Seligmann     v.     Heller  Bros. 
Clothing  Co.,  69  Wis.  410. 

Compare  Palmer  v.  Green,  6  Conn.  14. 

3.  Indiana.  —  Brooks  v.  Harris,  41  Ind.  390. 
Iowa. — -Ballinger  v.  Tarbell,  16  Iowa  491,85 

Am.  Dec.  527. 

Kentucky.  —  Jeffries  v.  Evams,  6  B.  Mon. 
(Ky.)  119,  43  Am.  Dec.  158. 

Massachusetts.  —  Goodenow  v.  Buttrick,  7 
Mass.  140. 

Michigan.  —  Bennett   v.    Hanley,    91  Mich. 
143- 
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Minnesota.  —  Hunt  v.  Conrad,  47  Minn.  557. 
Missouri.  —  Skinker  v.  Smith,  48  Mo.  App.  91. 
New  Hampshire. —  Hutchins  v.   Riddle,  12 
N.  H.  464. 

New  Mexico.  —  Scholle  v.  Pino,  9  N.  Mex. 
393- 

South  Dakota.  —  Sweeney  v.  Bailey,  7  S. 
Dak.  404. 

Tennessee.  —  Rutherford  v.  Crabb,  5  Yerg. 
(Tenn.)  112. 

Vermont.  —  Downer  v.  Dana,  17  Vt.  518. 

Compare  Francis  v.  Rand,  7  Conn.  221  ; 
Phelps  v.  Reeder,  39  111.  172;  Windecker  v. 
Mutual  L.  Ins.  Co.,  12  N.  Y.  App.  Div.  73; 
Simson  v.  Hart,  14  Johns.  (N.  Y.)  63  ;  Baker 
v.  Kinsey,  41  Ohio  St.  403.  See,  however, 
Richmond  v.  Bloch,  38  Oregon  317. 

A  judgment  recovered  by  a  woman,  while 
sole,  against  A  may  be  set  off  as  to  the  prin- 
cipal and  interest  against  a  judgment  recovered 
by  A  against  her  and  her  husband  personally 
for  a  devastavit  committed  by  her  as  adminis- 
tratrix. Rutherford  v.  Crabb,  5  Yerg.  (Tenn.) 
112. 

In  Prince  v.  Fuller,  34  Me.  122,  it  was  held 
that  where  judgments  are  recovered,  one  in 
favor  of  A  against  B  and  sureties,  and  the 
other  in  favor  of  B  against  A,  the  court  will, 
on  motion  of  B,  set  off  the  one  against  the 
other. 

In  Jeffries  v.  Evams,  6  B.  Mon.  (Ky.)  119, 
43  Am.  Dec.  158,  it  was  held  that  one  member 
of  a  firm  should  be  allowed  to  set  off  his  own 
judgment  against  a  judgment  debtor  seeking  to 
enforce  a  judgment  against  the  firm. 

4.  Judgments  in  Different  Capacities  —  England. 
—  Fair  v.  M'lver,  16  East  130. 

California.  —  Hobbs  v.  Duff,  23  Cal.  596. 
Georgia. —  Daniel  v.  Bush,  80  Ga.  218. 
Illinois.  —  Howe  Mach.  Co.  v.   Hickox,  106 
III.  461. 

Kentucky.  —  Crews  v.  Williams,  2  Bibb 
(Ky.)  262,  4  Am.  Dec.  701. 

Maryland.  —  Willis  v.  Jones,  57  Md.  362. 

North  Carolina.  —  Sellers  v.  Bryan,  2  Dev. 
Eq.  (17  N.  Car.)  358. 

South  Carolina.  —  Tolbert  v.  Harrison,  1 
Bailey  L.  (S.  Car.)  599. 

5.  Tolbert  v.  Harrison,  1  Bailey  L.  (S.  Car.) 
599- 

6.  Dudley  v.  Griswold,  2  Bradf.  (N.  Y.)  24. 
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recovered  by  the  decedent.1  So  a  judgment  against  a  decedent  may  be  set 
off  against  one  obtained  by  his  executor  or  administrator  on  a  debt  due  to 
the  estate,2  and  a  judgment  in  favor  of  the  applicant  against  a  cestui  qui  trust 
has  been  set  off  against  a  judgment  recovered  by  the  trustee  against  such 
applicant.3 

7.  Laches  — A  judgment  debtor  who  has  a  judgment  against  his  creditor 
ought  to  avail  himself  of  the  earliest  opportunity  to  make  his  application  for 
a  set-off.4  Delay  until  the  interests  of  third  persons  become  involved  may 
be  ground  for  denying  the  application;5  but  it  would  appear  that  if  no  such 
interests  intervene,  the  application  may  be  granted  at  any  time  while  the  judg- 
ments remain  valid  and  subsisting  demands.6 

8.  Effect  of  Set-off.  —  A  judgment  when  set  off  and  allowed  is  extinguished, 
and  the  court  will  order  it  discharged  of  record.7 

9.  Conclusiveness  of  Denial  of  Set-off.  —  A  decision  of  a  court  of  law  upon  an 
application  to  set  off  one  judgment  against  another  is  not  such  res  judicata 
as  to  preclude  a  court  of  equity  from  re-examining  the  question.8 

10.  Set-off  of  Judgment  Against  Claim.  —  The  question  whether  a  judgment 
may  be  set  up  as  a  set-off  in  an  action  against  the  judgment  creditor  by  the 
judgment  debtor  has  been  heretofore  treated.9 

SET  OUT.  —  To  set  out  means  to  recite  or  state  in  full.10 
SET-SCREW.  —  A  set-screw  is  defined  to  be  a  screw  sometimes  cupped  or 
pointed  at  one  end,  and  screwed  through  one  part,  as  of  a  machine,  tightly 
upon  another  part,  to  prevent  the  one  from  slipping  upon  the  other.11 
SETTING  FORTH, —  See  FORTH,  vol.  13,  p.  1128. 

SETTLE,  SETTLEMENT,  ETC.  (See  also  Adjust  —  Adjustment,  vol.  1, 
p.  641;  Final — Finally,  vol.  13,  p.  %\\  and  see  the  titles  Accounts, 
vol.  1,  p.  433;  Executors  and  Administrators,  vol.  11,  p.  720; 
Guardian  and  Ward,  vol.  15,  p.  16;  Marriage  Settlements,  vol.  19, 
p.  1224.)  —  To  settle  signifies  to  make  a  settlement;18  to  fix; 13  to  bring  to  a 

1.  Quick  v.  Durham,  115  Ind.  302.  7.  Discharge  Through  Set-off.  —  Schroeppel  v. 

2.  Carter  v.  Compton,  79  Ind.  37;  Prior  v.  Jewell,  1  Cow.  (N.  Y.)  208. 

Richards,  4  Bibb  (Ky.)  356.    See  also  Dick-         8.  Conclusiveness  of  Denial  of  Motion.  —  Scott 

inson  v.  Chism,  4  T.  B.  Mon.  (Ky.)  1.  v.  Rivers,  1  Stew.  &  P.  (Ala.)  24,  21  Am.  Dec. 

A  proceeding  by  the  debtor  of  a  decedent  to  646  ;  Wells  v.  Circuit  Judge,  39  Mich.  21  ;  Sim- 
set  off  a  judgment  against  the  decedent  against  son  v.  Hart,  14  Johns.  (N.  Y.)  63  ;  Pignolet  v. 
one  obtained  by  the  administrator  on  a  debt  Geer,  (N.  Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr. 
due  to  the  estate  is  not  affected  by  the  in-  (N.  Y.)  264;  Gridley  v.  Garrison,  4  Paige 
solvency  of  the  estate,  such  judgment  not  really  (N.  Y.)  647. 

being  assets  in  the  hands  of  the  administrator.         9.  Set-off  of  Judgment  Against  Claims.  —  See 

Quick  v.  Durham,  115  Ind.  302.  supra,  this  title,  Set-off  —  Subjects  of  Set-off. 

3.  Hobbs  v.  Duff,  23  Cal.  596.  10.  Set  Out.  —  Chadron  First  Nat.  Bank  v. 

4.  Laches. —  Williams  v.  Evans,  2  McCord  L.  Engelbercht,  58  Neb.  641. 

(S.  Car.)  203;  Duncan  v.  Bloomstock,  2  Mc-         11.  Set-screw.  —  Potter  v.  Knox  County  Lum- 

Cord  L.  (S.  Car.)  318,  13  Am.  Dec.  728.  ber  Co.,  146  Ind.  114,  quoting  Webst.  Diet.  See 

5.  See  supra,  this  section,  Protection  of  also  Mast  v.  Rude  Bros.  Mfg.  Co.,  9  U.  S.  App. 
Rights  of  Third  Persons.  185,  53  Fed.  Rep.  124. 

6.  Hobbs  v .  Duff,  23  Cal.  596  ;  Williams  v.  12.  Settle.  —  Grier  v.  Grier,  L.  R.  5  H.  L.  707, 
Evans,  2  McCord  L.  (S.  Car.)  203.  4  Moak  87. 

A  judgment  rendered  twenty  years  before,         13.  See  McWhorter  -'.  Benson,  Hopk.  (N.  Y.) 

and  recently  made  up  by  permission  of  the  37. 

court,  may  be  set  off  in  an  action  begun  many  Settle  Boundaries,  —  Where  the  landowners  of 
years  after  such  judgment,  but  before  the  com-  a  certain  township  requested  of  the  tithe  com- 
pletion of  the  record.  Parker  v.  Rugg,  9  Gray  missioners  that  they  "inquire  into,  ascertain, 
(Mass.)  209.  and  set  out  "  the  boundaries  of  such  township, 
Limitation  of  Actions.  —  A  suit  in  equity  to  it  was  held  that  the  words  were  equivalent  to 
enforce  a  set-off  of  one  judgment  against  an-  words  of  the  statute  providing  that  the  commis- 
other  is  an  action  on  a  judgment  or  decree  sioners  should  in  such  case  inquire  into  and 
within  the  California  statute  of  limitations,  and  settle  the  boundaries.  Matter  of  Dent  Tithe 
may  be  brought  at  any  time  within  five  years  Commutation,  8  Q.  B.  50,  55  E.  C.  L.  50. 
from  the  time  of  its  rendition.  Hobbs  v.  Duff,  Settled  Limits  of  United  States.  —  The  words 
23  Cal.  596.  And  see  Dieffenbach  v.  Roch,  112  "settled  limits  of  the  United  States,"  used  in 
N.  Y.  621,  a  life-insurance  policy  to  restrict  the  assured 
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conclusion; 1  to  set  or  determine  the  form  and  substance  of;  as,  to  settle  an 
issue,  interrogatories,  a  bill  of  exceptions,  or  case.* 

Pay  —  Payment  —  Adjustment.  —  In  contracts,  as  between  debtor  and  creditor, 
a  settlement  is  an  agreement  by  which  two  or  more  persons  who  have  dealings 
together  so  far  arrange  their  accounts  as  to  ascertain  the  balance  due  from 
one  to  the  other  —  an  accounting,  adjustment,  or  liquidation  of  mutual 
accounts  and  agreement  upon  the  balance  ;  and  to  settle  means  to  adjust  and 
ascertain  what  may  be  due  from  one  party  to  another.3  The  word  may  be 
used  in  the  sense  of  mere  computation,  or  it  may  be  so  used  as  to  include  the 
idea  of  compromise  or  adjustment  of  controversy.4    In  this  sense  the  term 


from  travel,  were  held  to  mean  the  established 
boundaries  of  the  United  States  ;  not  the  region 
of  settlements.  Casler  v.  Connecticut  Mut.  L. 
Ins.  Co.,  22  N.  Y.  427. 

Settled  Home.  —  To  say  that  one  has  no 
settled  home  is  equivalent  to  saying  that  he 
has  no  fixed  purpose  of  remaining  in  any  cer- 
tain place.    Boyer  v.  Teague,  106  N.  Car.  631. 

Settled  Minister.  —  A  settled  minister  is  "  a 
person  authorized  to  perform  ministerial  func- 
tions, and  particularly  the  celebration  of  mar- 
riage ;  resident  in  the  county  where  he  performs 
them  ;  and  who  has  the  charge  of  a  particular 
church  and  congregation.  He  must  not  be  an 
itinerant,  but  a  local  preacher."  Kibbe  v. 
Antram,  4  Conn.  140. 

1.  Consideration. —  Where  it  appeared  that  a 
testator  had  given  two  notes  to  his  divorced 
wife  and  had  told  a  third  party  that  he  had 
•rilled  that  matter,  the  court  held  that  the 
notes  were  given  without  consideration.  Red- 
ding v.  Redding,  69  Vt.  505. 

Compromise. —  In  an  action  for  a  balance  due 
in  the  buying  and  selling  of  cotton,  wherein  the 
plaintiff  was  a  broker  of  the  defendant,  the 
defendant  testified  that  the  plaintiff  said  to 
him  :  "  Well,  now,  Mr.  McGuire,  here  is  Oscar, 
and  here  you  are,  and  we  had  better  settle 
up  this  matter.  *  *  *  Now,  you  and  Oscar 
settle  it.  *  *  *  You  and  Oscar  can  settle 
this  matter,"  etc.  In  holding  that  this  testi- 
mony was  admissible  the  court  said  :  "At  the 
time  of  these  conversations  there  was  a  dispute 
between  the  parties,  based  upon  the  said  trans- 
action in  cotton.  The  term  settle  did  not  refer 
to  any  compromise  of  a  claim  or  concessions 
based  upon  a  recognized  claim,  but  to  a  deter- 
mination of  the  facts  in  dispute  by  the  persons 
who  had  the  more  direct  part  in  the  trans- 
action." Collins  v.  McGuire,  76  N.  Y.  App. 
Div.  44.3. 

Stare  Decisis  —  Settle  in  Sense  of  Put  to  Rest.  — 

See  Hart  v.  Burnett,  15  Cal.  608,  and  see  gen- 
erally the  title  Stare  Decisis. 

2.  M>b.  L.  Diet.  ;  And.  L.  Diet. 
Certificate  by  Judge. —  In  Overman  Silver  Min. 

Co.  v.  American  Min.  Co.,  7  Nev.  317,  it  was 
said:  "When  the  judge  certifies  that  he  has 
fettled  this  statement,  he  in  effect  certifies 
that  it  is  a  true  and  correct  statement.  The 
fair  and  reasonable  presumption  is  that  in 
Settling  it  he  made  it  conform  to  the  truth." 

Docket  Entry. — In  Hulshoff  v.  Bowman,  10 
Ohio  Cir.  Dec.  343,  it  was  held  that  the  term 
settled,  did  not  necessarily  import  either  that 
the  issues  were  determined  by  the  court  or  that 
the  claim  sued  upon  was  paid,  released,  or  in 
any  manner  discharged  or  satisfied,  except  in 


so  far  as  was  necessary  to  terminate  the  plain- 
tiff's then  present  right  of  action  upon  it. 

Same  —  Agreed  —  Satisfied.  —  Tabler  v.  Castle, 
22  Md.  102. 

Though  a  clerk  has  no  authority  before  judg- 
ment to  receive  payment  of  the  plaintiff's  debt, 
where  the  clerk,  having  received  the  money  be- 
fore the  judgment  and  afterwards  still  having 
it,  wrote  upon  the  docket  in  pencil  mark  be- 
neath the  judge's  entry  in  the  case  the  word 
settled,  intending  thereby  to  signify  an  appro- 
priation of  the  money  to  the  payment  of  the 
judgment,  it  was  held  that  the  payment  was 
good  and  the  judgment  was  thereby  discharged. 
Governor  v.  Read,  38  Ala.  255. 

3.  Accounting  —  Adjustment.  —  Bouv.  L.  Diet.; 
Sanguinetti  v.  Pacific  Steam  Nav.  Co.,  2  Q.  B. 
D.  248;  McMasters  v.  Burnett,  92  Ky.  361; 
Dorsey  v.  Kollock,  1  N.  J.  L.  40 ;  National 
Bank  v.  Norton,  1  Hill  (N.  Y.)  572;  Fort  v. 
Gooding,  9  Barb.  (N.  Y.)  371;  Moore  v. 
Hyman,  13  Ired.  L.  (35  N.  Car.)  274;  Jackson 
v.  Ely,  57  Ohio  St.  459;  Bell  v.  Crawford,  8 
Gratt.  (Va.)  123;  Baxter  v.  State,  9  Wis.  38. 

In  Rose  v.  Bradley,  91  Wis.  619,  it  was  said: 
"a  settlement  is  the  looking  over  of  the 
mutual  accounts  of  two  or  more  persons  who 
have  had  business  transactions,  and  striking  a 
balance  between  them." 

In  National  Bank  v.  Norton,  1  Hill  (N.  Y.) 
572,  the  court  said  :  "  The  word  settle  *  *  * 
is  thus  defined  by  Mr.  Webster:  'To  adjust; 
to  liquidate  ;  to  balance  or  to  pay  ;  as,  to  settle 
accounts.'  " 

Unliquidated  Claim  or  Demand.  —  "  The  word 
settle,  when  applied  to  an  unliquidated  claim 
or  demand,  means  its  mutual  adjustment  be- 
tween the  parties  and  an  agreement  upon  the 
balance.  This  is  said  to  be  its  established  legal 
meaning."  State  v.  Staub,  61  Conn.  568.  See 
also  Baxter  v.  State,  9  Wis.  38. 

Settle  in  Sense  of  Accounting.  —  See  Small- 
wood  v.  Smallwood,  2  Dev.  &  B.  L.  (19  N. 
Car.)  335. 

Accounts. —  In  Dorsey  v.  Kollock,  1  N.  J.  L. 
40,  it  was  said  :  "  The  term  settled  implies  a 
general,  not  '  special  account.'  " 

4.  Compromise.  —  Sec  Collins  -•.  McGuire,  76 
N.  Y.  App.  Div.  443  j  Peebles  v.  Mason,  2  Dev. 
L.  (13  N.  Car.)  357;  Moore  v.  Hyman,  13  Ired. 
L.  (35  N.  Car.)  274. 

Bond  of  Fidelity  and  Guaranty  Company.  —  A 
bond  given  by  a  surety  company  to  indemnify  a 
master  against  losses  through  the  dishonesty  of 
his  servant  provided  that  if  the  master,  after 
the  discovery  of  any  act  of  dishonesty  on  the 
part  of  the  servant,  condoned  such  act  or  made 
any  settlement  with  the  employee,  the  bond 
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"settlement  "  does  not  mean  payment,  and  to  settle  is  not  the  equivalent  of  to 
pay.1  But  the  term  "  settlement  "  may,  under  circumstances  which  exclude 
the  idea  of  controversy  and  adjustment,  be  understood  as  meaning  payment, 
and  to  settle  in  this  sense  is  to  pay.3 

Agency.  —  Questions  involving  the  construction  of  these  words  frequently 
arise  in  the  law  of  agency  in  cases  where  it  is  necessary  to  determine  the 
powers  of  an  agent  under  an  authority  to  "  settle  "  or  to  make  a  "  settlement." :{ 

Conveyancing.  —  In  conveyancing,  settlement  is  the  limitation  of  real  or  per- 


should  be  void.  After  the  discovery  of  his 
defalcation  by  his  master  the  servant  turned 
over  a  certain  sum  to  his  employer,  which  was 
received  by  the  latter  on  account  of  the  amount 
taken  and  not  as  in  settlement  or  condona- 
tion of  the  offense,  the  company  receiving  the 
benefit  thereof  by  the  reduction  of  the  amount 
of  the  defalcation.  It  was.  held  that  this  was 
not  a  settlement  or  condonation  within  the 
meaning  of  the  contract.  Remington  v.  Fidel- 
ity, etc.,  Co.,  27  Wash.  429. 

Covenant  —  Settlement  of  Claims.  —  Negley  v. 
Simpson,  55  N.  J.  L.  396. 

1.  Settlement  and  Payment  Distinguished.  — 
Sanguinetti  v.  Pacific  Steam-Nav.  Co.,  2  Q.  B. 
D.  248;  Fort  v.  Gooding,  9  Barb.  (N.  Y.)  371  ; 
Kearney  v.  Collins,  2  Miles  (Pa.)  14;  Baxter  v. 
State,  9  Wis.  38.  And  see  the  cases  cited  in 
the  two  notes  next  preceding  and  the  one  next 
succeeding  this. 

Memoranda  —  Evidence.  —  Prest  v.  Merce- 
reau,  9  N.  J.  L.  268.  See  also  the  title  Docu- 
mentary Evidence,  vol.  9,  p.  903. 

2.  Settlement  Held  to  Mean  Payment.  —  Abb.  L. 
Diet.;  Waters  v.  Creagh,  4  Stew.  &  P.  (Ala.) 
414;  Auzerais  v.  Naglee,  74  Cal.  66;  Hopkins 

Warner,  109  Cal.  133;  Lynch  v.  Nugent,  80 
Iowa  429 ;  Austin  v.  Smith,  39  Me.  203  ;  New 
York,  etc.,  R.  Co.  v.  Bates,  68  Md.  194;  Goenen 
v.  Schroeder.  18  Minn.  66;  McMurray  v. 
Taylor,  30  Mo.  263,  77  Am.  Dec.  611  ;  Gandolfo 
v.  Appleton,  40  N.  Y.  533 ;  National  Bank  v. 
Norton,  1  Hill  (N.  Y.)  572;  McKinney  v. 
Statesman  Pub.  Co.,  34  Oregon  516. 

Promise  to  Settle. —  See  the  title  Limitation 
of  Actions,  vol.  10,  p.  294;  and  see  Bell  v. 
Morrison,  1  Pet.  (U.  S.)  351  ;  Evans  v.  Carey, 
29  Ala.  108;  Stilwell  v.  Coope,  4  Den.  (N.  Y.) 
225;  Smith  v.  Leeper,  10  Ired.  L.  (32  N.  Car.) 
86;  Moore  v.  Hyman,  13  Ired.  L.  (35  N.  Car.) 
274;  Hughes  v.  Hughes,  1  Cheves  L.  (S. 
Car.)  33  ;  Bounettreau  v.  Johnson,  Riley  L. 
(S.  Car.)  9,  3  Hill  L.  (S.  Car.)  15. 

Promise  by  Claim  Agent.  —  Chicago,  etc.,  R. 
Co.  v.  Smith,  77  111.  App.  657. 

Answer  in  Chancery.  —  In  Andrews  v.  Jones, 
10  Ala.  419,  it  was  held,  where  a  defendant  in 
chancery,  in  answer  to  a  bill,  affirmed  that  an 
account  or  written  security  for  money  had  been 
settled  fairly  and  that  nothing  was  due,  or  used 
equivalent  terms,  that  it  must  be  understood 
that  such  account  had  been  paid  or  at  least 
released. 

Bill  of  Parcels.  —  Tt  has  been  held  that  the 
word  s<-ttlecl,  at  the  foot  of  a  bill  of  parcels, 
imported  a  receipt  of  payment  and  acquittance. 
Rex  v.  Martin,  7  C.  &  P.  549,  32  E.  C.  L.  626. 

Part  Payment.  —  Widner  v.  Western  Union 
Tel.  Co.,  51  Mich.  291. 

Circumstances  Precluding  Idea  of  Controversy 
and  Adjustment.  —  A  promise  to  settle  a  de- 


mand which  has  been  liquidated  and  is  undis- 
puted means  to  pay  it.  State  v.  Staub,  61 
Conn.  568  ;  Brody  v.  Doherty,  30  Miss.  40  ;  Stil- 
well v.  Coope,  4  Den.  (N.  Y.)  225  ;  Pinkerton 
v.  Bailey,  8  Wend.  (N.  Y.)  600. 

Note  in  Settlement  of  Demand.  —  In  Combina- 
tion Steel,  etc.,  Co.  v.  St.  Paul  City  R.  Co.,  47 
Minn.  209,  it  was  said  :  "  The  receipt  of  a  note 
in  '  settlement  of  a  debt.'  '  for  or  on  account 
of  a  debt,'  or  '  in  payment  of  '  the  same,  is  to 
be  accounted  substantially  the  same  thing.  In 
either  case  it  is  upon  the  implied  understanding 
that  the  note  will  be  paid,  and  that  the  maker 
is  solvent."  See  also  Glenn  Smith,  2  Gill  & 
J.  (Md.)  493. 

Intention  Governs. —  In  McKinney  v.  States 
man  Pub.  Co.,  34  Oregon  516,  it  was  held  that 
the  word  settlement ,  as  used  in  a  contract 
requiring  a  collector  to  pay  in  money  as  he  col- 
lected it  and  to  make  a  complete  settlement 
on  certain  days,  meant  payment,  and  not  the 
computation  of  accounts. 

In  Andrews  v.  Jones,  10  Ala.  419,  it  was 
said:  "True,  the  terms  settle  and  settlement 
are  used  in  various  senses,  and  are  to  be  under- 
stood according  to  the  occasion  and  subject- 
matter  in  respect  to  which  they  are  employed." 

Ambiguity  of  Term.  — Evans  v.  Carey,  29  Ala. 
108. 

Double  Meaning. —  In  Auzerais  v.  Naglee,  74 
Cal.  67,  it  was  said  :  "  We  think  there  can  be 
little  doubt  but  that  the  term  settle  has  a 
double  meaning,  and  is  used  alike  to  denote  an 
adjustment  of  a  demand  and  a  payment."  See 
also  Moore  v.  Hyman,  13  Ired.  L.  (35  N.  Car.) 
274. 

3.  Agency.  —  See  generally  the  title  Agency, 
vol.  1,  p.  1 03 1. 

Purchase  or  Execute  Note. —  Fisher  v.  Salmon, 
1  Cal.  413.  54  Am.  Dec.  297. 

Same  —  Replevin  Bond.- — Merrick  v.  Wagner, 
44  111.  266. 

Same  —  Partnership  —  Renewal  of  Note.  — 

National  Bank  v.  Norton,  1  Hill  (N.  Y.)  572. 
See  also  Mowatt  v.  Howland.  3  Day  (Conn.) 

353- 

An  authority  to  one  member  of  a  copartner- 
ship to  settle  the  affairs  of  the  partnership 
does  not  warrant  him  in  drawing  a  bill,  giving 
a  note,  or  indorsing  a  partnership  note.  Kil- 
gour  v.  Finlyson,  1  H.  Bl.  155:  Abel  v.  Sutton. 
3  Esp.  in;  Hacklev  v.  Patrick.  3  Johns.  (N. 
Y.)  536  ;  Sanford  v.  Mickles.  4  Johns.  (N.  Y.) 
224;  Martin  v.  Walton.  1  McCord  L.  (S.  Car.) 
16;  White  v.  Union  Ins.  Co..  1  Nott  &  M.  (S. 
Car.)  561.  See  also  the  title  Partnership. 
vol.  22,  p.  217. 

Same  — Salvage.  —  An  nttorney  nuthnrized  by 
salvors  to  settle  their  claims  against  the  vessel 
saved  has  authority  to  receive  the  money,  but 
not  to  distribute  it  upon   his  own  judgment 
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sonal  property  or  the  enjoyment  thereof  to  several  persons  in  succession,  pre- 
scribing the  mode  of  holding,  enjoying,  and  disposing  of  it.1  The  word 
"  settlement  "  generally  implies  a  deed,  or  an  instrument  equivalent  to  a  deed, 
such  as  articles  of  agreement  for  a  settlement;  but  a  settlement  may  be  and 
often  is  made  by  will.2  The  party  making  the  deed  of  settlement  is  called  the 
settlor,  and  those  who  are  to  be  benefited  by  it,  the  beneficiaries.3  Such  deeds 
are  generally  made  in  contemplation  of  marriage,4  but  may  be  executed  for 
other  purposes,  as  to  provide  for  gradual  payment  of  creditors  without  absolute 
disposal  of  the  property.5 

Land,  Residence,  Etc.  —  To  settle  upon  land  means  to  fix  one's  place  of  residence 
thereon,  and  a  settler  upon  land  is  one  who  resides  thereon.6  Thus,  settlement 
may  be  used  in  the  sense  of  taking  up  habitation,  as  in  the  various  statutes 
relating  to  the  poor,7  public  lands, H  and  elections.9  A  "settler"  in  any 
particular  locality  means  any  one  who  has  taken  up  his  permanent  abode  in 
that  locality.  The  term  is  ordinarily  applied  to  those  who  first  come  to  a 
country  or  section  of  a  country,  either  partially  or  wholly  uninhabited,  and 
who  make  their  residence  there.10 


among  the  salvors,  or  to  pay  charges  against 
the  fund.  Hawkins  v.  Avery,  32  Barb.  (N.  Y.) 
554- 

Same  —  Submission  to  Arbitration.  —  Lawrence 
v.  Emson,  31  N.  J.  Eq.  67.  See  also  the  title 
Agency,  vol.  1,  p.  1031. 

1.  Conveyancing.  —  Abb.  L.  Diet. ;  Bouv.  L. 
Diet. ;  Grier  v.  Grier,  L.  R.  5  H.  L.  688,  4  Moak 
71  ;  Micklethwait  v.  Micklethwait,  4  C.  B.  N.  S. 
858,  93  E.  C.  L.  858. 

Settlement  of  Estate.  —  The  term  "settlement 
of  the  estate,"  when  applied  to  the  estates  of 
deceased  persons,  may  mean  the  settlement 
of  the  probate  account.  Allen  v.  Dean,  148 
Mass.  594.  To  the  same  effect  see  Calkins  v. 
Smith,  41  Mich.  409. 

English  Settled  Land  Act. —  As  to  the  mean- 
'  ing  of  settlement  as  used  in  section  20  of  the 
Settled  Land  Act  of  1882,  see  In  re  Ailesbury, 
(1893)  2  Ch.  34s;  In  re  Tibbits,  (1897)  2  Ch. 
149,  66  L.  J.  Ch.  660;  In  re  Pocock,  (1896)  1 
Ch.  302;  Atty.-Gen.  v.  Owen,  (1899)  2  Q.  B. 
265;  In  re  Freme,  (1894)  1  Ch.  1. 

Land  Clauses  Consolidation  Act  of  1845,  Section 
69.  —  Kelland  v.  Fulford,  6  Ch.  D.  491. 

Gift.— In  In  re  Player,  15  Q.  B.  D.  682,  it 
was  held  that  a  gift  of  money  to  a  son,  made 
for  the  purpose  of  enabling  him  to  commence 
business  on  his  own  account,  was  not  a 
"  settlement  of  property  "  within  an  English 
bankruptcy  act  which  rendered  such  settle- 
ments void  in  certain  cases  as  against  the 
trustee  in  bankruptcy  of  the  settlor. 

But  in  In  re  Vansittart,  (1893)  1  Q.  B.  181, 
it  was  held  that  a  gift  of  valuable  jewelry  by 
a  bankrupt  to  his  wife  was  a  settlement. 
And  as  to  the  meaning  of  settlement  in  this 
connection  see  also  Dormer  v.  Ward,  (1901) 
P.  20  ;  Kensington  v.  Chantler,  2  M.  &  S.  36  ; 
In  re  Player,  1 5  Q.  B.  D.  682:  In  re  Harrison, 
(1900)  2  O.  B.  710;  In  re  Tankard,  (1899)  2 
Q.  B.  59;  In  re  Plummer,  (1900)  2  Q.  B.  791. 

2.  Sweet's  L.  Diet. 

3.  Abb.  L.  Diet. 

4.  See  the  title  Marriage  Settlements,  vol. 
19.  p.  1224. 

5.  Abb.  L.  Diet.  See  also  the  title  Trust 
Deeds  and  Poweu-of-sai.e  Mortgages. 

6.  Land  —  Bratton  7'.  Cross.  22  Kan.  677. 
See  also  Wilson  v.  McLernan,  20  Iowa  33 ; 


Munday  v.  Muse,  15  La.  Ann.  237;  Smith  v. 
Beck,  25  Pa.  St.  106;  Gilday  v.  Watson,  5  S.  & 
R.  (Pa.)  267  ;  Clemmins  v.  Gottshall,  4  Yeates 
(Pa.)  330 ;  M'Laughlin  v.  Maybury,  4  Yeates 
(Pa.)  534;  Burleson  v.  Durham,  46  Tex.  152. 

7.  Poor  Laws.  (See  also  the  title  Pcor  and 
Poor  Laws,  vol.  22,  p.  949.)  —  Reg.  v.  St.  Paul, 
Covent  Garden,  7  Q.  B.  533,  53  E.  C.  L.  533  ; 
Jefferson  v.  Washington,  19  Me.  293 ;  Cum- 
mington  v.  Wareham,  9  Cush.  (Mass.)  588; 
La  Crosse  v.  Melrose,  22  Wis.  462. 

Carriers. — A  statute  required  any  carrier  who 
brought  into  a  state  persons  not  having  a 
settlement  therein  to  remove  them  beyond  the 
state  if  they  fell  into  distress  within'  a  year. 
It  was  held  that  this  was  a  regulation  of  inter- 
state commerce  and  therefore  void.  The  court 
said :  "  The  term  settlement  must  be  held  to 
mean  a  pauper  settlement,  without  regard  to 
the  fact  whether  the  person  is  poor  at  the  time 
when  he  is  brought  into  the  state,  or  wealthy." 
Bangor  v.  Smith,  83  Me.  425.  See  generally 
the  title  Poor  and  Poor  Laws,  vol.  22,  pp.  1025, 
1026. 

8.  Public  Lands.  (See  also  the  title  State  and 
Public  Lands.)  —  Hot  Springs  Cases,  92  U.  S. 
698;  Balfour  v.  Meade,  1  Wash.  (U.  S.)  25; 
Matter  of  Selby,  6  Mich.  193  ;  Boyce  v.  Danz, 
29  Mich.  150;  Peterson  v.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  27  Minn.  222. 

Actual  Residence  Necessary.  —  See  Bixler  v. 
Baker,  4  Binn.  (Pa.)  218.  Compare  Mclntyre 
v.  Sherwood,  82  Cal.  143. 

Actual  Settler.  —  See  Actual  —  Actually, 
vol.  1,  p.  606,  note;  Stroud  v.  Missouri  River, 
etc.,  R.  Co.,  4  Dill.  (U.  S.)  396. 

9.  See  generally  the  title  Elections,  vol.  10, 
p.  596  et  seq. 

10.  Settler. —  Hume  v.  Gracy,  86  Tex.  672. 
Improvements.  —  In   Mclntyre  v.  Sherwood, 

82  Cal.  139,  it  was  held  that  an  affidavit  that 
there  were  no  settlers  on  certain  lands  was 
false  where  the  evidence  showed  that  another 
had  improved  and  was  occupying  the  tract, 
though  he  was  not  actually  residing  upon  it. 

Public  Lands. —  As  to  who  is  a  settler  under 
the  British  Columbian  Act,  47  Vict.,  ch.  14,  see 
Hoggan  7\  Esquimalt,  etc.,  R.  Co.,  (1894)  A.  C. 
429. 

Settler  and  Squatter  Distinguished.  —  Sec  Hog- 
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Miscellaneous. —  In  the  notes  will  be  found  a  number  of  cases  construing  the 
term  as  used  in  various  connections.1 

SETTLED  CASE.  —  See  the  title  Case  Made  on  Appeal,  3  Encyc.  of 
Pl.  and  Pr.  879. 

SETTLED  INSANITY.  —  See  the  title  Medical  Jurisprudence,  vol.  20, 
p.  554.  See  also  Delirium  Tremens,  vol.  9,  p.  194,  and  the  title  Insanity, 
vol.  16,  p.  558. 

SEVER.  —  See  Severance,  post. 

SEVERABLE.  —  See  the  titles  Joint  Tenants  and  Tenants  in  Common, 
vol.  17,  p.  646;  Sales,  vol.  24,  p.  1018. 

SEVERABLE  CONTRACTS.  (See  also  the  titles  CONTRACTS,  vol.  7,  p.  95  ; 
ILLEGAL  CONTRACTS,  vol.  15,  p.  988.)  —  A  severable  or  divisible  contract  is 
one  the  consideration  of  which  is,  by  its  terms,  susceptible  of  apportionment 
on  either  side,  so  as  to  correspond  to  the  unascertained  consideration  on  the 
other  side.2 

SEVERAL.  (See  also  the  titles  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  1 10 ;  Bonds,  vol.  4,  pp.  638,  654 ;  Contracts,  vol.  7,  p.  101  ; 
COVENANTS,  vol.  8,  pp.  52,  83.)  --"  Several "  means  separate;  individual; 
independent;  in  this  sense  the  word  is  distinguished  from  "joint."  Also, 
exclusive;  individual;  appropriated;  in  this  sense  it  is  opposed  to  "com- 
mon."3 The  word  "several"  is  defined  to  mean  each  particular,  or  a  small 
number,  singly  taken  ;  4  more  than  two,  but  not  very  many.5 


gan  v.  Esquimalt,  etc.,  R.  Co.,  (1894)  A.  C. 
434- 

An  act  "  for  the  sale  of  certain  appropri- 
ated lands  in  organized  counties  "  prescribed 
that  where  land  was  situated  "  within  the  in- 
closed lands  of  any  actual  bona  fide  settler 
and  resident  of  the  state,  such  settler  shall 
have  the  preference  right  for  six  months  "  from 
the  time  when  the  land  was  declared  vacant. 
Construing  this  law  it  was  held,  looking  to  the 
ordinary  use  of  the  word  settler,  and  applying 
it  to  the  subject-matter  of  the  act,  that  it  re- 
ferred to  the  word  "  inclosure,"  and  not  to  the 
word  "  state,"  and  that  the  intention  was  to 
give  preference  to  a  settler  within  the  in- 
closure, and  not  to  any  settler  in  the  state  or 
settler  not  within  such  inclosure.  Hume  v. 
Gracy,  86  Tex.  671. 

1.  Stock  Exchange.  (See  also  the  titles  Stock 
Exchange;  Stock  Brokers.)  —  Boultbee  v. 
Gzowski,  29  Can.  Sup.  Ct.  88. 

Settled  and  Liquidated  Equivalent.  —  See  Par- 
ris  v.  Hightower,  76  Ga.  634,  stated  under 
Liquidate  —  Liquidation  —  Liquidator,  Etc., 
vol.  19,  p.  391. 

Settlement  under  Hand  of  Party.  —  See  Booth  v. 
Stockton,  1  Harr.  (Del.)  51. 

Settlement  and  Distribution  Distinguished.  — 
See  Distribution,  vol.  9,  p.  661,  note. 

Settlement  of  Children.— A  testator  gave  prop- 
erty to  trustees  in  trust  for  his  son  and  his 
wife  and  children  to  be  for  "  the  use  of 
and  support  and  maintenance  of  my  said  son 
*  *  *  and  his  family,  and  the  support  and 
education  and  settlement  of  the  children." 
This  was  held  to  be  a  gift  to  the  children,  sub- 
ject to  the  support  and  maintenance  of  their 
father  and  his  wife.  Napier  v.  Napier,  29  Ga. 
494- 

2.  Severable  Contracts.  —  Story  on  Contracts 
(5th  ed.),  §§  25,  26;  Kirkland  v.  Oates,  25 
Ala.  467.  See  also  Gomer  v.  McPhee,  2  Colo. 
App.  291;  Ming  v.  Corbin,  142  N.  Y.  340; 


Tipton  v.  Feitner,  20  N.  Y.  423 ;  Pierson  v. 
Crooks,  115  N.  Y.  554. 

3.  Several.  —  Black's  L.  Diet. 

4.  Several.  —  Lauderdale  County  v.  Fargason, 
7  Lea  (Tenn.)  168,  quoting  Webst.  Diet. 

5.  Einstein  v.  Marshall,  58  Ala.  153,  29  Am. 
Rep.  729,  in  which  case  the  defendants  had 
recommended  the  plaintiffs  to  credit  A  to  the 
extent  of  several  hundred  dollars,  and  it  was 
held  that  several  included  seven. 

All.  —  A  compromise  with  creditors  recited 
that  the  debtors  were  indebted  to  the  under- 
signed, "  their  several  creditors."  It  was 
argued  that  the  phrase  "  their  several  cred- 
itors "  was  synonymous  with  "  all  their  cred- 
itors," and  that  it  necessarily  implied  that  the 
compromise  was  not  to  be  binding  until  all  the 
creditors  had  signed  it.  The  court  said : 
"Among  the  synonyms  of  the  word  several, 
given  by  lexicographers,  are  '  various,'  '  divers,' 
'  sundry,'  '  consisting  of  any  small  number 
more  than  two  ;  '  but  the  dictionaries  furnish  no 
authority  for  saying  that  several  means  '  all.' 
If  it  was  intended  that  the  signature  of  all  the 
creditors  was  essential  to  the  validity  of  the 
instrument,  it  was  easy  to  say  so."  Strickland 
v.  Harger,  16  Hun  (N.  Y.)  467. 

But  where  a  testator  directed  that  the  residue 
of  his  property,  upon  the  death  of  his  wife, 
should  be  divided  among  his  "  several  chil- 
dren," it  was  said  :  "  By  the  expression  '  my 
several  children  '  the  testator  referred  to  all 
his  children,  living  and  dead,  as  a  class.  By 
the  word  several  he  probably  meant  'all.'" 
Outcalt  v.  Outcalt,  42  N.  J.  Eq.  501. 

Several  and  Respective. — A  testator  provided 
for  the  division  of  his  property  after  the 
"  several  deaths  "  of  four  named  persons.  It 
was  held  that  several  could  not  be  construed 
as  equivalent  to  "  respective."  but  that  the  tes- 
tator's intention  was  that  the  division  should 
be  postponed  until  all  the  deaths  should  have 
occurred.  Colton  v.  Fox,  67  N.  Y.  348. 
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SEVERAL  FISHERY.  —  See  the  title  FlSH  AND  FISHERIES,  vol.  13, 
p.  558. 

SEVERALLY.  (See  also  Individual,  vol.  16,  p.  240.)  —  "Severally" 
means  distinctly  ;  separately  ;  apart  from  others.1 

SEVERANCE.  (See  generally  the  titles  referred  to  under  Joinder,  ii 
Encyc.  of  Pl.  and  Pr.  757.)  —  I.  In  pleading  at  law,  when  there  are  several 
defendants  in  an  action,  all  may  plead  jointly  one  and  the  same  defense,  or 
each  defendant  may  plead  a  separate  defense  for  himself,  if  he  thinks  such  a 
course  preferable.  In  the  latter  case  he  is  said  to  sever,  and  his  doing  so  is 
termed  severance  in  pleading.2  II.  The  destruction  of  any  one  of  the  unities 
of  a  joint  tenancy  is  called  "  severance,''  because  the  estate  is  no  longer  a  joint 
tenancy,  but  is  severed.3  III.  The  word  "  severance  "  is  also  used  to  signify 
the  cutting  of  crops,  such  as  grass,  etc.,  or  the  separating  of  anything  from 
the  realty.4 

SEVERE.  (Compare  SERIOUS  —  SERIOUSLY,  ante,  p.  477.)  —  See 
note  5. 

SEWER  —  SEWAGE.  (See  also  the  title  Drains  and  Sewers,  vol.  10,  p. 
220.)  —  Formerly  the  word  "  sewer  "  was  used  for  a  fresh-water  trench  com- 
passed in  on  both  sides  with  banks;  a  small  current  or  little  river.  It  is  now 
defined  to  be  a  drain  or  passage  to  carry  off  water  and  filth  underground ;  a 
subterranean  channel,  particularly  in  cities.6 


Several  Current  Funds.  —  The  term  "  several 
current  funds,"  as  employed  in  an  act  entitled 
"  an  act  to  provide  for  the  depositing  of  state 
and  county  funds  in  banks,"  has  been  construed 
to  mean  all  the  money  belonging  to  the  state 
in  the  possession  or  under  the  control  of  the 
state  treasurer.  State  v.  Bartley,  39  Neb. 
353- 

Several  Distinct  Causes  of  Action.  —  See  New 

Marlborough  v.  Brewer,  170  Mass.  162. 

Several  Obligations.  —  A  subscription  paper 
containing  an  offer  to  induce  the  construction, 
etc.,  of  a  railway  provided  that  the  subscribers 
were  to  pay  to  the  railway  company  the  sums 
set  opposite  their  names,  each  one  to  be  liable 
only  for  the  amount  opposite  his  name.  It  was 
held  that  the  obligation  was  several,  and  each 
subscriber  could  be  severally  sued.  McFarland 
v.  Lyon,  4  Tex.  Civ.  App.  586.  See  also  the 
title  Stock  and  Stockholders. 

1.  Severally  Liable.  —  State  Nat.  Bank  v. 
Reilly,  124  111.  471. 

"  The  expression  '  severally  liable,'  when 
applied  to  a  number  of  persons,  usually  implies 
that  each  one  is  liable  alone."  Pruyn  v.  Black, 
21  N.  Y.  300.  See  also  Decker  v.  Trilling,  24 
Wis.  614. 

Severally  in  Sense  of  Separately.  —  See  Meisser 
v.  Thompson,  9  111.  App.  370,  stated  under 
Individual,  vol.  16,  p.  241,  note. 

2.  Severance.  —  Abb.  L.  Diet. 

3.  Bouv.  L.  Diet.  See  generally  the  title 
Joint  Tenants  and  Tenants  in  Common,  vol. 
17,  p.  708. 

4.  Brown's  L.  Diet.  ;  Abb.  L.  Diet.  See  gen- 
erally the  titles  Crots,  vol.  8,  p.  301  ;  Fixtures, 
vol.  13,  p.  594. 

5.  "  Severe  Illness,"  in  an  interrogatory  ad- 
dressed to  the  applicant  for  a  life-insurance 
policy,  means  such  an  illness  as  has,  or  ordi- 
narily does  have,  a  permanent  detrimental  effect 
upon  the  physical  system.  Goucher  v.  North- 
western Traveling  Men's  Assoc..  20  Fed.  Rep. 
596.    See  also  Holloman  v.  Life  Ins.  Co.,  1 
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Woods  (U.  S.)  674;  Boos  v.  World  Mut.  L. 
Ins.  Co.,  64  N.  Y.  236 ;  Price  v.  Phcenix  Mut. 
L.  Ins.  Co.,  17  Minn.  497,  10  Am.  Rep.  166. 
See  generally  the  title  Life  Insurance,  vol.  19, 
p.  64,  and  see  Illness,  vol.  15,  p.  1018. 

6.  Sewer.  —  Valparaiso  v.  Parker,  148  Ind. 
379;  Wetmore  v.  Fiske,  15  R.  I.  354;  Clark  v. 
Peckham,  9  R.  I.  467;  Fuchs  v.  St.  Louis,  167 
Mo.  620. 

In  Com.  v.  Yost,  197  Pa.  St.  171,  it  was  said: 
"  The  term  sewer,  as  generally  used  and  under- 
stood in  law,  denotes  a  conduit  constructed  and 
maintained  by  a  municipality  or  by  its  authority, 
by  means  of  which  cities  and  towns  are  drained 
of  superfluous  waters,  filth,  and  other  refuse 
matter.    Bouv.  L.  Diet." 

Sewer  —  Ditch  —  Drain.  —  See  Aldrich  v. 
Paine,  106  Iowa  461,  and  the  title  Drains  and 
Sewers,  vol.  10,  p.  221. 

Stream.  — A  stream  supplying  all  the  drain- 
age, natural  and  artificial,  of  cultivated  land, 
and  receiving  the  drainage  of  two  or  three  in- 
habited houses  in  its  passage  to  the  river  into 
which  it  flowed,  was  held  not  to  be  a  sewer 
within  the  English  Public  Health  Act.  Reg.  v. 
Local  Board  of  Health,  L.  R.  1  Q.  B.  328.  See 
also  Aldrich  v.  Paine,  106  Iowa  461. 

English  Statute.  —  As  to  the  meaning  of  the 
word  sewer  as  used  in  certain  English  stat- 
utes, see  Reg.  v.  St.  Matthew,  (1896)  2  Q.  B. 
95.  3*9  >  St.  Leonard  v.  Phelan,  (1896)  1  Q.  B. 
533,  65  L.  J.  M.  C.  in  ;  Travis  v.  Uttley,  (1894) 
1  Q.  B.  233  ;  Ferrand  v.  Hallas  Land,  etc.,  Co., 
(1893)  2  Q.  B.  135;  St.  Martin-in-the-Fields  -•. 
Bird,  (1895)  1  Q.  B.  429;  Pilbrow  v.  St.  Leon- 
ard, (1895)  1  Q.  B.  433;  King's  College  v.  Ux- 
bridge  Rural  Dist.  Council,  (1901)  2  Ch.  768; 
Croysdale  v.  Sunbury-on-Thames  Urban  Dist. 
Council,  (1898)  2  Ch.  515:  Durrant  v.  Rrank- 
some  Urban  Dist.  Council,  (1897)  2  Ch.  301  ; 
Kinson  Pottery  Co.  v.  Poole,  (1899)  2  Q.  B. 
41  :  Sykes  v.  Sowerby  Urban  Dist..  (igoo)  1 
Q.  B.  584  ;  London,  etc.,  R.  Co.  v.  Rural  Dist. 
Council,  (1898)   1  Ch.  34,  (1898)   1  Ch.  562 ; 
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St.  Matthew  v.  School  Board,  (1898)  A.  C.  190; 
Swanston  v.  Twickenham  Local  Board,  1 1  Ch. 
D.  843.  And  see  the  title  Drains  and  Sewers, 
vol.  10,  p.  221,  note. 

Sewered.  —  In  Handsworth  Dist.  Council  v. 
Derrington,  (1897)  2  Ch.  447,  Kekewich,  J., 
said  :  "  I  think  it  would  be  wrong  to  say  that 
a  street  is  sewered  when  there  is  nothing 
more  than  a  series  of  Sewers  draining  some  of 
the  houses  on  one  side  in  one  direction,  and  some 
of  the  houses  on  the  other  side  in  another  direc- 
tion, and  not  forming  parts  of  one  system." 

Sewage.  —  See  Morgan  v.  Danbury,  67  Conn. 
484,  stated  under  the  title  Drains  and  Sewers, 
vol.  10,  p.  222,  note. 


Sewerage  or  Sewage. — The  word  sewerage 
or  sewage  is  defined  as  "  the  general  drainage 
of  a  city  or  town  by  means  of  sewers."  Val- 
paraiso v.  Parker,  148  Ind.  379,  quoting  Webst. 
Diet. 

In  Clay  v.  Grand  Rapids,  60  Mich.  451,  it 
was  said :  "  Neither  is  sewerage  necessarily, 
if  it  is  generally,  intended  merely  as  an  escape 
for  filthy  water.  It  includes  all  kinds  of  drain- 
age and  water  discharge." 

Drainage  May  Include  Sewage.  —  See  Valpa- 
raiso v.  Parker,  148  Ind.  379,  and  Wetmore  v. 
Fiske,  15  R.  I.  354,  both  of  which  cases  are 
stated  under  the  title  Drains  and  Sewers,  vol. 
10,  p.  221,  notes. 
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I.  Statutes,  633. 

1.  Construed  as  Mandatory,  633. 

2.  Construed  as  Permissive,  634. 

II.  Other  Instruments,  634. 
III.  Futurity,  635. 

CROSS-REFERENCES. 

See  the  titles  MAY,  vol.  20,  p.  237;  STATUTES;  and  see  MUST,  vol.  21,  p.  240. 

I.  Statutes — 1.  Construed  as  Mandatory.  —  The  presumption  is  that  the 
word  "  shall  "  in  a  statute  is  used  in  an  imperative  and  not  in  a  directory 
sense.  If  a  different  interpretation  is  sought  it  must  rest  upon  something  in 
the  character  of  the  legislation  or  in  the  context  which  will  justify  a  different 
meaning.  Thus,  whenever  a  statute  declares  that  something  "  shall  "  be 
done,  the  natural  and  proper  meaning  is  that  a  peremptory  mandate  is 
intended. 1 

Privilege  or  Benefit  to  individual.  —  Where  the  word  "  shall  "  is  used  in  a  statute 
and  a  right  or  benefit  to  any  one  depends  upon  giving  an  imperative  con- 
struction to  it,  then  it  is  to  be  regarded  as  peremptory;  but  it  may  be  held 
to  be  merely  directory  when  no  advantage  is  lost,  no  right  is  destroyed,  and 
no  benefit  is  sacrificed,  either  to  the  public  or  to  the  individual,  by  giving  to 
it  that  construction.2 

"  Shall"  Contrasted  with  "  May."  —  Where,  by  the  use  in  other  provisions  of  the 
statute  of  the  words  "shall"  or  "may,"  it  appears  that  the  legislature 
intended  to  distinguish  between  these  words,  its  common  and  mandatory 
meaning  will  be  given  to  "  shall."  3 

1.  Construed  as  Mandatory.  —  Rex  v.  Barlow, 
2  Salk.  609;  Ex  p.  Jordan,  94  U.  S.  251; 
National  Waterworks  Co.  v.  Kansas  City,  (C. 
C.  A.)  62  Fed.  Rep.  862  ;  Campbellsville  Lum- 
ber Co.  v.  Hubbert,  112  Fed.  Rep.  723;  Wheeler 
v.  Chicago,  24  111.  105,  76  Am.  Dec.  736  ;  Fowler 
v.  Pirkins,  77  111.  271  ;  O'Rear  v.  Crum,  135  111. 
299;  Robertson  v.  State,  109  Ind.  117;  Helena 
First  Nat.  Bank  v.  Neil,  13  Mont.  382;  Brown 
v.  Davis,  1  Nev.  409. 

In  its  ordinary  sense  the  term  "  shall  "  is 
imperative  and  obligatory.  Edwards  v.  Hall, 
30  Ark.  36. 

"  In  common  parlance  '  shall '  has  always  a 
compulsory  meaning."  Farmers',  etc.,  Bank  v. 
Johnson,  3  Humph.  (Tenn.)  28. 

In  State  v.  Talty,  166  Mo.  559,  it  was  said  : 
"  That  the  word  '  shall,'  as  generally  used,  is 
mandatory  may  be  conceded." 

Penal  Statute. —  Where  the  effect  of  constru- 
ing "  shall  "  as  "  may  "  would  be  to  extend  by 
implication  a  penal  statute  to  cases  which  do 
not  come  within  its  words,  such  a  construction 
will  be  avoided.  Buck  v.  Danzenbacker,  37  N. 
J.  L.  361. 

Imposing  Burden.  —  In    Lyman    v.  Seneca 
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First.  Nat.  Bank,  6  Kan.  App.  74,  it  was  said : 
"  When  the  legislature  says  a  citizen  or  a  cor- 
poration occupying  that  relation  shall  do  a 
thing,  it  means  '  shall '  and  not  '  may.'  " 

2.  Privilege  or  Right  Depending.  —  O'Rear  v. 
Crum,  135  111.  294;  Fowler  v.  Pirkins,  77  111. 
271  ;  Wheeler  v.  Chicago,  24  111.  105,  76  Am. 
Dec.  736  ;  Helena  First  Nat.  Bank  v.  Neil,  13 
Mont.  382. 

Creating  New  Right.  —  In  West  Wisconsin  R. 
Co.  v.  Foley,  94  U.  S.  103,  it  was  said  :  "  'Shall  ' 
ought  undoubtedly  to  be  construed  as  meaning 
'  must '  for  the  purpose  of  sustaining  or  enforc- 
ing an  existing  right ;  but  it  need  not  be  for 
creating  a  new  one." 

In  Jones  v.  Bittinger,  110  Ind.  476.  the 
words  of  the  statute  construed  were  :  "At  any 
time  after  the  death  of  an  intestate,  the  proper 
clerk  or  court  *  *  *  shall  grant  letters  of 
administration  in  their  order :  First,  to  the 
widow  or  widower.  Second,  to  the  next  of 
kin,"  etc.  It  was  held  that  the  provisions  of  the 
statute  were  mandatory. 

3.  "  Shall "  Contrasted  with  "  May."  —  State  v. 
Minneapolis.  65  Minn.  298.  And  see  the  title 
May,  vol.  20,  pp.  238.  239. 


Other  Instruments. 


SHALL. 


Other  Instruments. 


2.  Construed  as  Permissive.  —  Although  the  word  shall"  is  primarily 
mandatory,  yet,  in  order  to  give  effect  to  the  legislative  intent,  it  is  often 
construed  as  permissive  and  as  equivalent  to  "  may."1  As  against  the 
government  the  word  "  shall,"  when  used  in  statutes,  is  to  be  construed  as 
may  "  unless  a  contrary  intention  is  manifest.2 

Public  Officers.  —  Provisions  regulating  the  duties  of  public  officers  and  speci- 
fying the  time  for  their  performance  are  in  that  regard  generallv  directory 
though  the  statute  uses  the  term  "  shall."  3 

intent  Governs. — -In  all  cases  the  question  whether  "  shall  "  will  be  inter- 
preted in  the  sense  of  "  may  "  or  will  be  construed  as  mandatory  depends 
upon  the  intention  of  the  legislature.4 

II.  Other  Instruments.  —  Whether  "  shall  "  is  to  be  taken  in  a  mandatory 


1.  Construed  as  Permissive  —  England.  — 
O'Connell  v.  Reg.,  n  CI.  &  F.  155. 

Arkansas.  —  Edwards  v.  Hall,  30  Ark.  36. 

Illinois.  —  Whipple  v.  Eddy,  161  111.  114. 

Iowa.  —  Ackerman  v.  Hendricks,  (Iowa  1902) 
90  N.  W.  Rep.  522. 

Kansas.  —  Mutual  Ben.  L.  Ins.  Co.  v.  Sackett, 
5  Kan.  App.  660. 

Maryland.  —  Dorchester  County  v.  Meekins, 
50  Md.  45  ;  Upshur  v.  Baltimore,  94  Md.  743. 

Mississippi.  —  Cason  v.  Cason,  31  Miss.  578. 

Nevada.  —  Goldman  v.  Clark,  1  Nev.  607. 

Neiv  Jersey.  —  Rooney  v.  Rooney,  54  N.  J. 
Eq.  231;  Ludlow  v.  Ludlow,  4  N.  J.  L.  444; 
Buck  v.  Danzenbacker,  37  N.  J.  L.  361  ;  Sooy 
v.  State,  38  N.  J.  L.  324. 

North  Carolina.  —  Anderson  v.  Anderson, 
Mart.  (1  N.  Car.)  19. 

South  Carolina.  —  Chapman  v.  Mayrant,  2 
Spears  L.  (S.  Car.)  485. 

Tennessee.  —  Farmers',  etc.,  Bank  v.  John- 
son, 3  Humph.  (Tenn.)  28;  Dollman  v.  Collier, 
92  Tenn.  664. 

Virginia.  —  Charles  v.  Hunnicutt,  5  Call 
(Va.)  318. 

Washington.  —  Clancy  v.  McElroy,  (Wash. 
1902)  70  Pac.  Rep.  1096. 

In  Seneca  First  Nat.  Bank  v.  Lyman,  59 
Kan.  410,  it  was  said:  "It  is  likewise  a  rule 
that,  if  necessary  in  order  to  give  meaning  to 
all  the  interrelated  parts  of  a  statute  pertain- 
ing to  a  particular  subject-matter,  '  shall  '  will 
be  construed  to  mean  '  may.'  " 

"  Shall  "  may  be  construed  as  permissive  in 
order  to  harmonize  a  statute  with  the  constitu- 
tion.   Burns  v.  Henderson,  20  111.  264. 

Used  as  Convertible  Terms.  —  Where  "  shall " 
and  "  may  "  are  used  as  convertible  terms 
throughout  a  statute,  "  shall  "  will  not  be  con- 
strued as  imperative.  Greenville,  etc.,  R.  Co.  v. 
Cathcart,  4  Rich.  L.  (S.  Car.)  94. 

Interpretation  Act.  — ■  By  the  Interpretation 
Act,  Rev.  Stat.  Canada,  c.  1,  §  7,  subdiv.  4,  it 
is  enacted  that  the  expression  "  shall  "  shall  be 
construed  as  imperative  and  the  expression 
"  may  "  as  permissive.  In  Reg.  v.  Buchanan, 
12  Manitoba  190,  1  Can.  Crim.  Cas.  442,  Bain, 
J.,  said :  "  The  Interpretation  Act  says  that 
'  shall  '  shall  be  construed  as  imperative.  It 
seems,  however,  that  in  saying  this  the  mean- 
ing of  the  Interpretation  Act  is  not  that  '  shall  ' 
shall  always  be  construed  as  imperative  in  the 
sense  that  the  necessary  result  of  disobedience 
is  the  nullification  of  the  proceedings.  In 
speaking  of  the  same  provision  in  the  Ontario 
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statutes,  Burton,  J.  A.,  said  :  '  The  Interpreta- 
tion Act  leaves  the  law  pretty  much  as  it  had 
been  previously  held  by  judicial  decision  to  be.' 
Trenton  v.  Dyer,  21  Ont.  App.  379.  And  the 
decision  of  this  case  in  the  Supreme  Court  (24 
Can.  Sup.  Ct.  474)  bears  out  this  view.  Speak- 
ing of  the  directions  of  a  statute  that  certain 
things  shall  be  done,  Strong,  C.  J.,  said : 
'  Prima  facie  the  presumption,  as  well  under 
the  Interpretation  Act  as  without  it,  is  that 
they  are  imperative.  It  is  for  the  appellants  to 
demonstrate  that  they  are  directory  merely.'  " 
And  accordingly  it  was  held  that  although  a 
statute  required  that  the  foreman  of  the  grand 
jury  should  initial  upon  the  bill  of  indictment 
the  names  of  witnesses  sworn,  such  require- 
ment was  directory  only.  See  also  O'Connell 
v.  Reg.,  11  CI.  &  F.  155;  Reg.  v.  Townsend,  28 
Nova  Scotia  468. 

"  Shall  Be  Lawful  "  —  Construed  as  Permissive. 
—  See  Seiple  v.  Elizabeth,  27  N.  J.  L.  407 : 
Newburgh,  etc.,  Turnpike  Road  Co.  v.  Miller, 
5  Johns.  Ch.  (N.  Y.)  112. 

In  Ex  p.  Banks,  28  Ala.  36,  it  was  said : 
"  No  material  distinction  can  be  drawn  as  to 
the  import  of  the  three  expressiors  '  shall  have 
power,'  '  shall  be  lawful  for,'  and  '  may.'  They 
are  alike  permissive  words  which,  in  their 
strict  meaning,  import  an  authority  conferred, 
and  not  an  obligation  imposed."  See  also 
Gould  v.  Hayes,  19  Ala.  462. 

2.  Cairo,  etc.,  R.  Co.  v.  Hecht,  95  U.  S.  170. 

3.  Public  Officers.  —  Swenson  v.  McLaren,  2 
Tex.  Civ.  App.  331. 

Where  the  word  "  shall  "  occurs  in  pro- 
visions regulating  the  time,  form,  and  mode  of 
proceeding  by  courts  and  public  officers,  the 
rule  generally  is  that  it  is  to  be  deemed  direc- 
tory, and  as  intended  merely  to  secure  system, 
uniformity,  and  dispatch  in  the  conducting  of 
public  business.  In  re  Stein,  (C.  C.  A.)  105 
Fed.  Rep.  749. 

Grant  of  Authority.  —  Becker  v.  Lebanon,  etc., 
St.  R.  Co.,  188  Pa.  St.  484. 

Recording'. —  A  statute  provided  that  all 
warnings  for  town,  village,  and  certain  other 
meetings  should,  before  posting,  be  recorded  by 
the  clerks.  It  was  held  that  the  statute  was 
directory  and  not  mandatory.  Adams  v. 
Sleeper.  64  Vt.  544. 

4.  Intent  Governs.  —  Edwards  v.  Hall.  30 
Ark.  36  ;  Cason  v.  Cason,  31  Miss.  578  ;  State  v. 
Talty.  166  Mo.  529;  Chapman  v.  Mayrant.  2 
Spears  L.  (S.  Car.)  485.  And  see  generally  the 
cases  cited  throughout  this  title. 
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SHALL —  SHAM. 


Usfiuition. 


or  a  permissive  sense  when  used  in  deeds,  wills,  etc.,  depends  upon  the  intent 
of  the  maker  of  the  instrument.1 

III.  Futurity.  —  The  word  "  shall,"  in  its  common  and  ordinary  usage, 
unless  affected  by  qualifying  words,  refers  to  the  future.2  But  it  may  appear 
from  the  subject  and  context  that  the  term  as  used  is  not  intended  to  import 
futurity.3  Thus,  the  word  "  shall  "  is  often  used  in  remedial  statutes  in  a 
general  sense,  including  both  the  past  and  the  future,  and  should  be  so  con- 
sidered where  a  more  restricted  interpretation  is  not  required.4 

SHAM.  (See  also  the  title  Sham  and  Frivolous  Pleadings,  20  Encyc. 
OF  Pl.  AND  PR.  1.)  —  A  pleading  is  generally  said  to  be  sham  when  it  is  good 
in  form  but  palpably  false  in  fact.5 


1.  Other  Instruments  —  Permissive.  —  Where, 
by  the  conditions  of  a  sheriff's  sale,  it  was  pro- 
vided that  "  if  the  purchaser  do  not  comply 
with  the  conditions  the  property  shall  be  re- 
sold," it  was  held  that  the  sheriff  was  not 
bound,,  upon  the  failure  of  the  purchaser  to 
comply  with  the  conditions,  to  make  a  second 
sale,  though  requested  to  do  so  by  the  defend- 
ant in  execution.  Woodhull  v,  Neafie,  2  N.  J. 
Eq.  409. 

Imperative.  —  "Shall  regard  the  wishes"  in 
a  will  has  been  held  to  be  equivalent  to  "  shall 
be  governed  by  the  wishes."  See  Allen's  Ap- 
peal, 69  Conn.  702. 

Shall  Be  Appraised.  —  In  Eaton  v.  Stone,  7 
Mass.  315,  it  was  said:  "The  condition,  after 
reciting  the  grounds  of  the  contract,  states  that 
it  is  agreed  that  the  land  and  house  shall,  as 
soon  as  conveniently  may  be  done,  be  appraised, 
etc.  This  undoubtedly  is  equal  to  a  covenant 
that  the  appraisement  shall  take  place,  or  at 
least  that  it  shall  not  be  prevented  by  a  re- 
fusal on  the  part  of  the  obligors  to  appoint  an 
appraiser ;  and  if  this  is  a  stipulation  on  the 
part  of  the  defendant,  there  is  no  reason  why 
an  abortive  attempt  to  procure  an  appraisement 
should  discharge  him  from  it,  and  leave  no 
remedy  whatever  to  the  plaintiffs  for  the  part 
of  their  debt  which  is  lost  if  the  value  of  the 
house  and  land  is  less  than  the  amount  of  the 
debt." 

Shall  Pay  Off  and  Discharge.  —  2  Code  Ga. 
(1885),  §  2990,  provides  that  "every  indorser 
who  shall  pay  off  and  discharge  "  the  judgment 
shall  be  entitled  to  control  the  execution.  In 
Ezzard  v.  Bell,  100  Ga.  150,  the  court  said: 
"  The  General  Assembly,  when  legislating  di- 
rectly upon  that  subject,  employs  the  words 
'  compelled  to  pay  off.'  We  are  not  to  presume 
that  the  codifiers  intended  to  change  the  law, 
or  to  import  into  the  words  of  the  General 
Assembly  a  significance  not  authorized  by  the 
language  employed  by  the  latter.  It  is  fair, 
then,  to  presume  that  when  the  codifiers  used 
the  expression  '  shall  pay  off  or  discharge  ' 
they  intended  that  those  words  should  have  the 
same  significance  as  '  compelled  to  pay.'  " 

Shall  Be.  —  In  Rricn  v.  Williamson,  7  How. 
(Miss.)  21,  it  was  said:  "The  words  'shall 
be,'  when  used  by  a  lawmaking  power,  are 
words  of  enactment  ;  they  declare  the  law.  In 
legislative  acts  this  undoubtedly  would  be  their 
proper  meaning ;  when  used  in  a  constitution 
they  have  the  same  meaning  unless  they  be 
qualified  by  other  words  indicating  the  scope 
of  their  meaning." 


2.  Futurity.  —  State  ex  rel.  Dawson,  39  Ala. 
375  ;  Jones  v.  Stockgrowers'  Nat.  Bank,  (Colo. 
App.  1901)  67  Pac.  Rep.  179;  Hammond  v. 
Buchanan,  68  Ga.  731  ;  Elizabeth  v.  Hill,  39  N. 
J.  L.  559;  Stisser  v.  New  York  Cent.,  etc.,  R. 
Co.,  32  N.  Y.  App.  Div.  102. 

Customs  Duties  —  Shall  Be  Levied.  —  U.  S.  v. 
Burr,  159  U.  S.  78.  See  also  Anglo-California 
Bank  v.  Secretary  of  Treasury,  (C.  C.  A.)  76 
Fed.  Rep.  756. 

"  Shall  Come  to  His  Hands  as  Trustee."  — 
Thomson  v.  American  Surety  Co.,  170  N.  Y. 
109. 

Shall  Have  Been  —  Shall  Be.  —  In  State  v. 
Newark,  40  N.  J.  L.  96,  it  was  said  :  "  In  the 
latter  part  of  the  sentence,  the  only  words  that 
are  alleged  to  have  a  retroactive  signification 
are  those  already  quoted  —  'shall  have  been.' 
These  words  and  the  following  words,  '  shall 
be,'  will  not,  however,  relate  to  acts  that  were 
past  when  the  law  was  enacted.  '  Shall  have 
been  '  is  the  future  perfect  tense,  which  repre- 
sents an  event  as  completed  in  future  time,  and 
'  shall  be  '  represents  what  will  take  place  in 
future  time.  If  the  legislature  had  intended  to 
make  the  law  retroactive,  it  would  have  been 
easy  to  express  it  by  the  use  of  the  words  '  has 
been  '  or  '  had  been,'  in  the  present  or  past  per- 
fect tense,  or  other  equivalent  words." 

3.  "  Shall "  Held  Not  to  Import  Futurity.  — 
Hannibal,  etc..  R.  Co.  v.  State  Board  of  Equal- 
ization, 64  Mo.  304;  Blake  v.  Pine  Mountain 
Iron,  etc.,  Co.,  (C.  C.  A.)  76  Fed.  Rep.  656. 

Should  Be  Secured.  ■ —  Toner  v.  Taggart,  5 
Binn.  (Pa.)  496. 

Paupers  —  "  Shall  Become  an  Inmate"  in  Sense 
of  "Shall  Be  an  Inmate."  —  Com.  v.  Dracut. 
8  Gray  (Mass.)  457. 

4.  Remedial  Statute.  —  Fitzpatrick  v.  Simon- 
son  Bros.  Mfg.  Co.,  86  Minn.  140. 

5.  Sham  Pleading.  —  Piercy  v.  Sabin,  10  Cal. 
22;  Gastorfs  v.  Taafe,  18  Cal.  388;  Greenbaum 
v.  Turrill,  57  Cal.  287  ;  Glenn  v.  Brush,  3  Colo. 
31  ;  Patrick  v.  McManus,  14  Colo.  68;  Upton  v. 
Kennedy,  36  Neb.  68;  Gjerstadengen  v.  Hart- 
zell,  8  N.  Dak.  424  ;  Brown  v.  Porter,  7  Wash. 
329. 

In  Andreae  v.  Bandler,  (Supm.  Ct.  Spec.  T.) 
56  N.  Y.  Supp.  615,  it  was  said:  "In  general 
a  sham  answer  or  defense  is  one  which  is 
false,  but  the  falsity  of  the  defense  must  appear 
clearly,  if  not  decisively." 

Essential  Element.  —  The  essential  element  of 
a  sham  pleading  is  its  falsity.    Glenn  v.  Brush. 
3  Colo.  31  ;  Patrick  v.  McManus,  14  Colo.  58. 
The  word  sham  imports  precisely  the  same 
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Definitions. 


SHAPE.  —  See  note  i. 

SHARE.  (See  also  the  titles  Stock  and  Stockholders;  Wills.)— The 
word  "  share  "  ordinarily  means  a  part  or  a  definite  portion  of  a  thing  owned 
by  a  number  of  persons  in  common.2 

Wills.  —  A  share  of  a  sum  of  money  or  other  divisible  thing  is  one  of  the 
parts  into  which  it  may  be  divided.3 

Share  of  stock.  —  A  share  of  stock  may  be  defined  as  the  right  which  its  owner 
has  in  the  management,  profits,  and  ultimate  assets  of  the  corporation.4 


as  the  word  "  false  "  in  this  connection.  Thomp- 
son v.  Erie  R.  Co.,  45  N.  Y.  471  ;  People  v. 
McCumber,  18  N.  Y.  321. 

A  sham  answer  is  one  which  is  false.  Clark 
v.  Jeffersonville,  etc.,  R.  Co.,  44  Ind.  264 ; 
Struver  v.  Ocean  Ins.  Co.,  (C.  PI.  Gen.  T.)  9 
Abb.  Pr.  (N.  Y.)  23  ;  People  v.  McCumber,  18 
N.  Y.  320;  Thompson  v.  Erie  R.  Co.,  45  N.  Y. 
471  ;  Fettretch  v.  McKay,  47  N.  Y.  427. 

In  People  v.  McCumber,  18  N.  Y.  320,  it  was 
said  :  "A  defense  is  sham,  in  the  legal  mean- 
ing of  that  term,  which  is  so  clearly  false  in 
fact  that  it  does  not  in  reality  involve  any 
matter  of  substantial  litigation.  The  chief 
characteristic  of  a  sham  defense  is  its  un- 
doubted falsity.  Such  a  mere  formal  defense 
is  sometimes  designated  as  a  false  defense." 
See  also  Thompson  v.  Erie  R.  Co.,  45  N.  Y. 
471. 

Purpose.  —  A  Sham  pleading  is  denned  to  be 
one  that  a  pleader  knows  to  be  false  and  intro- 
duces for  the  purpose  of  delay  or  other  un- 
worthy motive.  Morton  v.  Jackson,  2  Minn. 
219.  See  also  Glenn  v.  Brush,  3  Colo.  31  ; 
Walter  v.  Walter,  35  N.  J.  L.  263. 

1.  Shape. —  See  Heath  v,  Rollason,  (1898)  A. 
C.  499,  67  L.  J.  Ch.  565. 

2.  Share.  —  Turner  v.  Balfour,  62  Conn.  91. 
Right  —  Distributive  Share.  —  See   Gyles  v. 

Valk,  2  Spears  L.  (S.  Car.)  470.  See  also 
Distributive  Share,  vol.  9,  p.  661,  and  see  gen- 
erally the  title  Succession. 

Widow's  Share  —  Personalty  and  Realty.  —  May 
v.  Jones,  87  Iowa  188;  Ward  v.  Wolf,  56  Iowa 
465;  Linton  v.  Crosby,  61  Iowa  404.  See  gen- 
erally the  titles  Succession  ;  Wills. 

3.  Wills.  (See  also  the  title  Wills.)  —  De 
Nottebeck  v.  Astor,  13  N.  Y.  102. 

And  for  cases  construing  the  term  share,  as 
used  in  various  wills,  see  Laver  v.  Fielder,  32 
Beav.  1  ;  In  re  Fickus,  (1900)  1  Ch.  336;  Ab- 
bott v.  Essex  County,  2  Curt.  (U.  S.)  126,  1 
Fed.  Cas.  No.  11  ;  Turner  v.  Balfour,  62  Conn. 
89;  Johnson  v.  Childs,  61  Conn.  66;  Lombard 
v.  Witbeck,  173  111.  409;  Chasmar  v.  Bucken, 
37  N.  J.  Eq.  417  ;  Miles  v.  Wister,  5  Binn.  (Pa.) 
479;  Lewis's  Appeal,  18  Pa.  St.  325,  108  Pa. 
St.  137. 

Same  —  Executory  Interests.  —  In  Glover  v. 
Condell,  163  111.  597,  it  was  said:  "The  word 
share,  in  a  will,  does  not  apply  to  executory 
interests  taken  under  the  will." 

Same  —  Residuary  Fund  —  In  Galloway  v. 
Carter,  100  N.  Car.  128,  Smith,  C.  J.,  dissent- 
ing, said :  "  The  contingent  limitation  is  con- 
fined to  shares,  original  and  accruing,  a  word 
aptly  designating  an  interest  in  a  common  fund, 
not  property  separately  and  independently 
given.  Shares,  in  a  strict  sense,  means  a 
fractional  or  partial  interest  in  a  common  fund 
held  by  several,  and  hence  peculiarly  applies  to 


the  residuary  fund,  to  be  apportioned  among 
the  legatees,  in  the  future,  who  would  be  en- 
titled under  the  prescribed  conditions." 

Same  —  Interest  in  Things  Devised.- — In  Paris 
v.  Miller,  5  M.  &  S.  408,  a  devise  was  of  "  my 
share  of  the  Bastile  and  other  estates."  It 
was  held  that  the  word  share  denoted  the  in- 
terest in  the  thing  devised.  See  also  Abbott  v. 
Essex  County,  2  Curt.  (U.  S.)  126,  1  Fed.  Cas. 
No.  11. 

4.  Share  of  Stock.  —  Commercial  F.  Ins.  Co. 
v.  Board  of  Revenue,  99  Ala.  4  ;  Jones  v.  Con- 
cord, etc.,  R.  Co.,  67  N.  H.  234,  68  Am.  St. 
Rep.  650 ;  Lamkin  v.  Palmer,  24  N.  Y.  App. 
Div.  260.  See  also  Field  v.  Pierce,  102  Mass. 
261  ;  Burrall  v.  Bushwick  R.  Co.,  75  N.  Y.  211  ; 
Plimpton  v.  Bigelow,  93  N.  Y.  599 ;  People  v. 
Tax,  etc.,  Com'rs,  40  Barb.  (N.  Y.)  353  ;  Kent 
v.  Quicksilver  Min.  Co.,  78  N.  Y.  179;  People 
v.  Tax,  etc.,  Com'rs,  40  Barb.  (N.  Y.)  353 ; 
Jones  v.  Davis,  35  Ohio  St.  474;  Budd  v. 
Multnomah  St.  R.  Co.,  12  Oregon  272;  Neiler 
v.  Kelley,  69  Pa.  St.  407. 

Intangibility.  — In  Arnold  v.  Ruggles,  1  R.  I. 
174,  it  was  said:  "  A  share,  then,  is  a  mere 
ideal  thing  —  it  is  no  portion  of  matter,  it  is 
no  portion  of  space,  it  is  not  susceptible  of 
tangible  and  visible  possession,  actual  or  con- 
structive. It  is  not,  therefore,  a  chattel  per- 
sonal, susceptible  of  possession,  actual  or  con- 
structive." See  also  Fisher  v.  Essex  Bank,  5 
Gray  (Mass.)  377. 

Property. —  A  share  of  stock  is  property. 
Union  Nat.  Bank  v.  Byram,  131  111.  92.  And 
see  the  title  Property,  vol.  23,  p.  265. 

Choses  in  Action.  (See  also  Choses  in  Ac- 
tion, vol.  6,  p.  6,  and  the  title  Stock  and 
Stockholders.)  —  Shares  of  stock  are  in  the 
nature  of  choses  in  action.  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  Y.  179;  Hutchins  v.  State 
Bank,  12  Met.  (Mass.)  426;  Fields.  Pierce,  102 
Mass.  261. 

A  share  of  stock  is  a  chose  in  action  or  some- 
thing in  the  nature  of  a  chose  in  action.  Ar- 
nold v.  Ruggles,  1  R.  I.  174. 

Same  —  Statute  of  Frauds. —  In  Humble  v. 
Mitchell,  11  Ad.  &  El.  205,  39  E.  C.  L.  46,  it 
was  held  that  shares  of  stock  in  a  joint-stock 
company  were  choses  in  action,  incapable  of  de- 
livery and  not  within  the  scope  of  the  statute 
of  frauds  requiring  certain  contracts  for  the 
sale  of  goods,  wares,  and  merchandise  to  be  in 
writing.  See  generally  the  title  Statute  of 
Frauds. 

Obligations. —  In  In  re  National  Bank,  (1897) 
1  Ch.  305,  it  was  said  :  "  The  word  share  does 
not  denote  rights  only  —  it  denotes  obligations 
also ;  and  when  a  member  transfers  his  share 
he  transfers  all  his  rights  and  obligations  as  a 
shareholder  as  from  the  date  of  the  transfer. 
He  does  not  transfer  rights  to  dividends  or 
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Definition. 


SHARE  AND  SHARE  ALIKE. 


Definition. 


SHARE  AND  SHARE  ALIKE.  (See  also  the  title  Wills.)  —  It  has  been 
held  that  the  words  "  share  and  share  alike  "  import  an  intention  that  the 
beneficiaries  in  a  will  are  to  take  per  capita  and  not  per  stirpes* 


bonuses  already  declared,  nor  does  he  transfer 
liabilities  in  respect  of  calls  already  made;  but 
he  transfers  his  rights  to  future  payments  and 
his  liabilities  to  future  calls." 

Certificate.  (See  generally  the  title  Stock  and 
Stockholders.) — In  Donnell  v.  Wyckoff,  49 
N.  J.  L.  52,  it  was  said  :  "  A  share  of  the  stock 
of  a  corporation  is  simply  the  title  of  the  share- 
holder to  his  proportion  of  the  corporate  prop- 
erty, and  the  certificate  of  stock  is  nothing  else 
than  evidence  of  the  shareholder's  right  to  a 
share  of  the  net  produce  of  all  the  property  of 
the  company."  See  also  Graydon  v.  Graydon, 
23  N.  J.  Eq.  229. 

In  Kuhn  v.  McAllister,  1  Utah  275,  it  was 
said  :  "  The  rule  seems  to  be  settling  down  to 
be  that  shares  are  to  be  treated  as  other  per- 
sonal property.  The  word  share  seems  to  be 
used  much  of  the  time  in  the  reports  as  includ- 
ing the  certificate  —  which  certainly  is  tangible 
—  and  in  the  case  before  us  the  word  share 
is  declared  to  be  embraced  in  the  certificate,  and 
if  the  share  be  taken,  it  necessarily  follows 
that  the  certificate  was." 

Used  as  Synonymous  with  Stock.  (See  also  the 
title  Stock  and  Stockholders.)  —  Harrison  v. 
Vines,  46  Tex.  21.  See  also  Waco  Nat.  Bank 
v.  Rogers,  51  Tex.  608. 

In  Morrice  v.  Aylmer,  L.  R.  10  Ch.  155,  11 
Moak  510,  a  bequest  of  railway  shares  was 
held  to  carry  railway  stock.  See  also  Oakes  v. 
Oakes,  9  Hare  671  ;  Trinder  v.  Trinder,  L.  R. 
1  Eq.  695  ;  In  re  Bodman,  (  1891)  3  Ch.  135,  35 
Am.  &  Eng.  Corp.  Cas.  585. 

Capital  Stock.  —  In  Com.  v.  Standard  Oil  Co., 
101  Pa.  St.  148,  Paxon,  C.  J.,  said:  "  That  the 
capital  stock  of  a  corporation  is  a  different 
thing  from  shares  of  stock  appears  from  Ly- 
coming County  v.  Gamble,  47  Pa.  St.  106.  The 
capital  stock  represents  the  property  and  assets 
of  the  company,  which  may  consist  in  whole  or 
in  part  of  real  estate.  The  certificates  or 
shares  of  stock  are  the  evidence  of  an  interest 
which  the  holder  has  in  the  corporation,  and  it 
is  well  settled  that  this  interest  is  personal 
property."  See  also  Farrington  v.  Tennessee, 
95  U.  S.  686 ;  St.  Louis  Bldg.,  etc.,  Assoc.  v. 
Lightner,  42  Mo.  426;  Bent  v.  Hart,  10  Mo. 
App.  146;  Burrall  v.  Bushwick  R.  Co.,  75  N.  Y. 
211  ;  Jones  v.  Davis,  35  Ohio  St.  474;  Com.  v. 
Minersville  Water  Co.,  13  Pa.  Co.  Ct.  17;  Ly- 
coming County  v.  Gamble,  47  Pa.  St.  106  ;  Mc- 
Keen  v.  Northampton  County,  49  Pa.  St.  519; 
State  Bank  v.  Richmond,  79  Va.  115. 

Consolidated  Stock. —  Oakes  v.  Oakes,  9  Hare 
666. 

Debenture  Stock.  —  A  testatrix  bequeathed  all 
her  shares  in  two  specified  railway  companies. 
She  never  had  any  shares  in  either  company, 
but  at  the  date  of  her  will  she  held  debenture 
stock  of  each  company,  which  she  continued  to 
hold  at  the  time  of  her  death.  It  was  held  that 
the  debenture  stock  passed  under  the  bequest. 
In  re  Weeding,  (1896)  2  Ch.  364. 

But  In  re  Bodman,  (1891)  3  Ch.  135,  a  be- 
quest of  all  the  testator's  shares  in  a  public 
company  was  held  not  to  pass  debenture  stock. 


The  court  distinguished  Attree  v.  Hawe,  9  Ch. 
D.  349. 

Entire  Interest  of  Shareholder.  —  In  Van  Allen 
v.  Assessors,  3  Wall.  (U.  S.)  573,  it  was  held 
that  the  term  shares,  as  vised  in  Act  Cong. 
June  3,  1864,  "  to  provide  a  national  currency," 
etc.,  and  applied  to  the  interests  of  stockholders 
in  national  banks,  meant  the  entire  interests  of 
the  shareholder,  and  was  not  confined  to  the 
interests  of  the  shareholder  as  representing  the 
portion  of  the  capital,  if  any,  not  invested  in 
the  bonds  of  the  government. 

Goods,  Wares,  and  Merchandise.  —  Shares  of 
stock  in  a  corporation  have  been  held  to  be 
goods,  wares,  and  merchandise  within  the  stat- 
ute of  frauds.  Fine  v.  Hornsby.  2  Mo.  App.  61  ; 
Bernhardt  v.  Walls,  29  Mo.  App.  206.  See  also 
Goods,  vol.  14,  p.  1083,  note,  and  see  generally 
the  title  Statute  of  Frauds.  , 

Shares  as  Voted  —  Election  of  Directors.  — 
State  v.  Schwartz,  10  Ohio  Cir.  Dec.  414. 

Share  —  Part  —  Portion.  —  See  Part,  vol.  21, 
p.  1 1 23;  Portion,  vol.  22,  p.  1029. 

Share  of  Profits. —  In  In  re  Young,  (1896)  2 
Q.  B.  484,  it  was  held  that  a  contract  that  a  per- 
son should  receive  a  fixed  sum  "  out  of  the 
profits  "  of  a  business  was  equivalent  to  a  con- 
tract that  he  should  receive  "  a  share  of  the 
profits." 

Marriage  Settlement  —  Interest.  —  Willets  v. 
Abbott.  1 1  N.  J.  Eq.  399. 

1.  Share  and  Share  Alike.  —  Mattison  v. 
Tanfield,  3  Beav.  131  ;  Best  v.  Farris,  21  111. 
App.  52;  Richards  v.  Miller,  62  111.  417;  Kelley 
v.  Vigas,  112  111.  242;  Bisson  v.  West  Shore  R. 
Co.,  143  N.  Y.  129;  Stevenson  v.  Lesley,  70  N. 
Y.  512  ;  Hiestand  v.  Meyer,  150  Pa.  St.  504.  See 
also  Minter's  Appeal,  40  Pa.  St.  1 1  1  ;  Fissel's 
Appeal,  27  Pa.  St.  55. 

But  in  Randolph  v.  Bond,  12  Ga.  362,  the  tes- 
tatrix provided  that  several  named  legatees, 
children  of  two  deceased  sons,  should  receive, 
share  and  share  alike,  certain  property  un- 
der the  provisions  of  certain  other  items  of  the 
will.  It  was  held  that,  construing  the  whole 
will  together,  the  children  of  the  two  deceased 
sons  took  per  stirpes,  and  not  per  capita.  See 
also  Maclean  v.  Williams,  116  Ga.  257. 

Equality  of  Division.  —  In  Swinburne's  Peti- 
tion, 16  R.  I.  212,  it  was  said:  "The  words 
share  and  share  alike  are  the  only  words 
which  cause  us  any  difficulty,  for  these  words 
and  the  words  '  equally,'  '  equally  between  them,' 
and  '  to  be  equally  divided  between  them,'  have 
often  been  construed  to  call  for  an  equal  divi- 
sion among  all  the  persons  entitled.  But,  as 
was  remarked  in  Balcom  if.  Haynes,  14  Allen 
(Mass.)  204,  such  a  construction  is  not  neces- 
sary, since  the  words  '  may  be  satisfied  by  being 
applied  to  the  division  between  the  classes,  and 
not  to  that  between  the  individuals.'  "  See  also 
Wintermute  v.  Snyder,  3  N.  J.  Eq.  489. 

Words  of  Severance,  —  In  Post  v.  Herbert,  27 
N.  J.  Eq.  547,  it  was  said:  "With  respect  to 
the  further  position  that  this  bequest  is  to  the 
children  as  a  class,  and  not  as  individuals,  and 
that,  consequently,  a  joint  tenancy  was  created, 
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Definitions.  SHAREHOLDER  — SHEETS  OF  MUSIC.  Definitions. 


SHAREHOLDER.  (See  also  the  title  Stock  and  Stockholders.)  —  In  the 
strict  sense  of  the  term,  a  shareholder  is  a  person  who  has  agreed  to  become  a 
member  of  a  company,  and  with  respect  to  whom  all  the  required  formalities 
have  been  gone  through  —  e.  g.,  signing  of  deed  of  settlement,  registration, 
or  the  like.  A  shareholder  by  estoppel  is  a  person  who  has  acted  and  been 
treated  as  a  shareholder,  and  consequently  has  the  same  liabilities  as  if  he  were 
an  ordinary  shareholder.1  "A  'shareholder'  in  a  corporation  is  one  who  has 
a  proportionate  interest  in  its  assets,  and  is  entitled,  to  take  part  in  its  control 
and  receive  its  dividends."3 

SHARP.  —  See  note  3. 

SHAVE.  —  The  term  '"shave"  is  used  sometimes  to  denote  the  act  of 
obtaining  the  property  of  another  by  oppression  and  extortion ;  but  it  also 
denotes  the  buying  of  existing  notes  and  other  securities  for  money,  at  a 
discount.4 

SHEAVE.  —  A  sheave  is  defined  to  be  a  grooved  wheel  in  a  block,  mast, 
yard,  etc.,  on  which  a  rope  works;  also,  the  wheel  of  a  pulley.5 

SHEEP.  (See  generally  the  titles  ANIMALS,  vol.  2,  p.  341,  in  this  work, 
and  Larceny,  12  Encyc.  of  Pl.  and  Pr  983  et  seq.)  —  See  note  6. 

SHEER.  (See  also  the  title  Ships  and  Shipping,  post.)  —  "  Sheer,  in  nauti- 
cal meaning,  is  a  deviation  from  the  line  of  the  course  in  which  a  vessel  should 
be  steered,  and  though  it  may  occur  from  causes  unpreventable  by  the  most 
skilful  seamanship,  it  more  frequently  happens  from  an  unsteady  helmsman."  7 

SHEETS  OF  MUSIC  —  See  note  8. 

it  is  sufficient  to  point  to  the  fact  that  the  divi- 
sion is  directed  to  be  made  between  these  lega- 
tees, Share  and  share  alike.  These  are  clear 
words  of  severance,  denoting  plurality  of  inter- 
ests among  the  objects  of  the  gift,  and  therefore 
the  rule  invoked  is  excluded.  The  authorities 
are  clear  upon  this  point."  See  also  Westcott 
v.  Cady,  5  Johns.  Ch.  (N.  Y.)  335  ;  Vreeland  v. 
Van  Ryper,  17  N.  J.  Eq.  134. 

1.  Shareholder. —  Sweet's  L.  Diet.,  citing  Lind- 
ley  on  Partnership  130. 

2.  Shareholder  and  Creditor.  —  Beal  v.  Essex 
Sav.  Bank,  (C.  C.  A.)  67  Fed.  Rep.  817,  in 
which  case  it  was  further  said  that  "  in  all 
essential  particulars  he  is  distinguishable  from 
a  creditor  of  a  shareholder." 

Estate  of  Deceased  Person.  (See  also  the  title 
Taxation  (Corporate).  —  A  statute  provided 
that  the  assessors  of  each  city  or  town  where 
any  person  or  corporation  so  named  as  a 
shareholder  in  any  of  such  banks  resides  or 
is  located  should  assess  the  shares,  at  the  es- 
timated value  given  in  the  statement.  It  was 
held  that  this  statute  did  not  apply  to  shares 
belonging  to  the  estates  of  deceased  persons. 
Revere  v.  Boston.  123  Mass.  378. 

3.  Sharp  and  Dangerous  Weapons.  —  See  Fil- 
kins  v.  People,  69  N.  Y.  101,  25  Am.  St.  Rep. 
143,  stated  under  the  title  Assault  and  Bat- 
tery, vol.  2,  p.  973.  And  see  Weapon,  and 
the  title  Carrying  Weapons,  vol.  5,  pp.  736, 

737-  : 

4.  Shave. —  Stone  v.  Cooper,  2  Den.  (N.  Y.) 
293,  holding  that  the  term  is  therefore  not  ac- 
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tionable  per  se.  See  generally  the  title  Libel 
and  Slander,  vol.  18,  p.  851. 

5.  Sheave. —  Gregson  v.  New  Soddy  Coal  Co., 
(Tenn.  Ch.  1899)  54  S.  W.  Rep.  114,  quoting 
Cent.  Diet.,  the  court  saying  further :  "  We  in- 
fer from  the  use  of  the  words  sheave  and 
'  wheel  *  separately  by  the  witnesses  that  the 
witnesses  meant  by  sheave  the  casting  or  block 
on  which  the  wheel  is  fixed." 

6.  Sheep.  —  On  the  trial  of  an  indictment  for 
stealing  "  one  sheep  "  it  appeared  that  the  ani- 
mal was  only  one  year  old.  This  was  held  to  be 
a  fatal  variance,  and  it  was  said  that  the  term 
sheep  properly  described  only  a  wether,  and 
not  a  ewe  nor  a  lamb.  Rex  v.  Birket,  4  C.  &  P. 
216,  19  E.  C.  L.  351. 

"  Cattle  "  Held  to  Include  Sheep.  —  See  Cattle, 
vol.  5,  p.  772,  note,  and  see  Elliott  v.  Lisbon,  57 
N.  H.  30. 

Sheep  Men.  —  See  Sherrod  v.  Langdon,  21 

Iowa  522. 

7.  Sheer.  —  The  Steamer  New  Philadelphia,  1 
Black  (U.  S.)  74. 

8.  Sheets  of  Music.  —  See  the  title  Copyright, 
vol.  7,  p.  582,  and  see  Boosey  v.  Whight,  (1900) 
1  Ch.  122.  In  this  case  it  appeared  that  the  de- 
fendant sold  for  use  in  a  mechanical  organ, 
called  an  /Eolian,  perforated  rolls  of  paper  rep- 
resenting the  musical  scores  of  certain  songs,  in 
the  music  of  which  the  plaintiff  had  a  copy- 
right. It  was  held  that  the  rolls,  so  far  as  they 
contained  perforations,  were  parts  of  the  organ, 
and  were  not  copies  of  sheets  of  music  within 
the  English  Copyright  Act. 


SHELLEY'S  CASE  (RULE  IN). 


I.  Statement  and  Origin  of  Rule,  639. 
II.  Not  Rule  of  Intention,  640. 

III.  General  Review  of  Rule,  642. 

1.  Prior  Estate,  642. 

2.  Subsequent  Estate,  643. 

3.  Heirs  Must  Be  Deduced  Solely  from  Persons  Taking  Freehold,  645. 

a.  General  Principle,  645. 

b.  Freehold  to  One,  Remainder  to  Heirs,  etc.,  of  Him  and  Another  or 

Others,  645. 

c.  Freehold  to  Several,  Remainder  to  Their  Heirs,  Etc.,  646. 

d.  Freehold  to  Several,  Remainder  to  Heirs,  etc.,  of  One  of  Them,  647. 

4.  Same  Instrument  Must  Give  Both  Estates,  648. 

5.  Equitable  Estates,  648. 

a.  Rule  Applies  to  Equitable  Estates,  648. 

b.  Does  Not  Apply  to  Executory  Trusts  nor  Marriage  Articles,  649. 

6.  Applies  to  Personal  Property,  649. 

7.  Limitation  Must  Be  to  Heirs  qua  Heirs,  649. 

a.  General  Principle,  649. 

b.  What  Limitations  Will  Be  So  Construed,  651. 

IV.  Jurisdictions  in  Which  Rule  Obtains,  Abolition,  Modification,  Etc.,  653. 

CROSS-REFEREXCES. 

See  also  the  titles  CHI LD  —  CHILDREN,  vol.  5,  p.  1082;  DEEDS,  vol.  9,  p.  87; 
ESTATES,  vol.  11,  p.  364;  HEIR,  HEIRS,  AND  THE  LIKE,  vol.  15, 
p.  318;  ISSUE  {DESCENDANTS),  vol.  17,  p.  542;  LEGACIES  AND 
DEVISES,  vol.  18,  p.  704;  PERPETUITIES  AND  TRUSTS  FOR 
ACCUMULATION,  vol.  22,  p.  701;  REAL  PROPERTY,  vol.  23,  p.  933; 
REMAINDERS,  REVERSIONS,  AND  EXECUTORY  INTERESTS, 
vol.  24,  p.  374. 

I.  Statement  and  Origin  of  Rule.  —  When  a  person  takes  an  estate  of 
freehold,  legal  or  equitable,  under  a  deed,  will,  or  other  writing,  and  after- 
wards, in  the  same  deed,  will,  or  writing,  there  is  a  limitation,  by  way  of 
remainder,  with  or  without  the  interposition  of  any  other  estate,  of  an  interest 
of  the  same  quality,  as  legal  or  equitable,  to  his  heirs  generally,  or  the  heirs 
of  his  body,  by  that  name  in  deeds  or  writings  of  conveyance,  and  by  that  or 
some  such  name  in  wills,  and  as  a  class  or  denomination  of  persons  to  take 
in  succession  from  generation  to  generation,  the  limitation  to  the  heirs  will 
entitle  the  person  or  ancestor  himself  to  the  estate  or  interest  imported  by 
the  limitation.1 

1.  Statement  of  Rule.  —  1  Preston  on  Estates  immediately,  to  his  heirs  in  fee  or  in  tail,  "  the 
26.3,  cited  in  Travers  v.  Wallace,  93  Md.  507.  heirs"  are  words  of  limitation  of  the  estate. 

"  It  is  one  thing  to  put  a  case  like  Shelley's  and  not  words  of  purchase.  This  statement  of 
in  a  nutshell  and  another  thing  to  keep  it  there."  the  Rule  is  that  of  Coke  and  that  most  gener- 
Van  Grutten  v.  Foxwell,  (1897)  A.  C.  671,  per  ally  adopted.  In  this  case  the  Rule  was  stated 
Lord  MacNaghten.  on  the  authority  of  several  cases  in  the  Year 

Shelley's  Case.  —  In  Shelley's  Case,  1  Coke  Books,  viz.,  24  Edw.  III.,  27  Edw.  III.,  38  Edw. 
104a,  the  rule  was  stated  to  be  that  when  the  III.,  40  Edw.  III.  Sir  William  Blackstone,  in 
ancestor  by  any  gift  or  conveyance  takes  an  es-  his  opinion  in  Perrin  v.  Blake,  Harg.  L.  Tracts 
tate  of  freehold,  and  in  the  same  gift  or  convey-  501,  relies  on  a  still  earlier  case  in  18  Edw.  II. 
ance  an  estate  is  limited,  either  mediately  or      as  establishing  the  Rule.    In  Co.  Litt.  226,  3196, 

639  Volume  XXV. 


Not  Rule  of  Intention.      SHELLEY' S  CASE  {RULE  IN).       Not  Rule  of  Intention. 


Origin  of  Rule.  —  It  is  generally  supposed  that  the  Rule  had  its  origin  in  the 
principles  and  policy  of  feudal  tenures.  This  policy  favored  descents  as  much 
as  possible,  there  being  feudal  burdens  which  attached  to  the  heir  when  he 
took  by  descent  from  which  he  would  have  been  exempt  as  purchaser.1  The 
Rule  as  a  part  of  the  common  law  has  at  one  time  obtained  in  nearly  all  of  the 
United  States* 

II.  Not  Rule  of  Intention.  —  The  Rule  in  Shelley's  Case  is  a  rule  of  law 
and  not  of  construction.  Where  the  language  used  in  the  instrument  brings 
the  case  within  the  Rule,  the  fact  that  it  was  the  intention  of  the  grantor  or 
devisor  that  the  Rule  should  not  operate  is  of  no  importance.3    So  imperative 


Lord  Coke  asserted  that  the  Rule  was  a  clear 
and  undisputed  rule  of  law ;  and  it  was  laid 
down  as  such  by  Fitzherbert  and  Rolle.  Fitz. 
Abr.,  tit.  Feoffment,  pi.  109;  2  Rol.  Abr.  417. 
The  case  of  the  Provost  of  Beverly,  40  Edw. 
III.,  just  cited,  decided  in  1366,  was  said  by 
Preston,  who  gave  at  large  a  translation  of  it,  to 
be  precisely  in  point  in  its  assertion  of  the  ex- 
istence of  the  Rule.    1  Preston  on  Estates  304. 

Fearne's  Statement  of  Rule.  —  See  1  Fearne 
Cont.  Rem.  33. 

Other  Statements.  —  See  Challis  on  Real 
Prop.  129;  Serj.  Glynn  in  Perrin  v.  Blake,  1 
Coll.  Jurid.  No.  10,  p.  288;  Hayes  on  Real  Es- 
tate (Inquiry,  etc.)  93.  And  see  the  following 
cases,  which  contain  statements  of  the  Rule  : 

District  of  Columbia.  —  Sims  v.  Georgetown 
College,  1  App.  Cas.  (D.  C.)  79. 

Illinois.  —  Brislaine  v.  Wilson,  63  111.  173; 
Vangieson  v.  Henderson,  150  111.  120. 

Indiana.  —  Nelson  v.  Davis,  35  Ind.  478;  An- 
drews v.  Spurlin,  35  Ind.  262  ;  Perkins  v.  Mc- 
Connell,  136  Ind.  384;  Mcllhinny  v.  Mcllhinny, 
137  Ind.  414,  45  Am.  St.  Rep.  186;  Waters  v. 
Lyon,  141  Ind.  175;  Bonner  v.  Bonner,  28  Ind. 
App.  147;  Teal  v.  Richardson,  (Ind.  1903)  66 
N.  E.  Rep.  435. 

Iowa.  —  Pierson  v.  Lane,  60  Iowa  60  ;  Kiene 
v.  Gmehle,  85  Iowa  312;  Wescott  v.  Binford, 
104  Iowa  648,  65  Am.  St.  Rep.  530. 

Maryland.  —  Lyles  v.  Digges,  6  Har.  &  J. 
(Md.)  368,  14  Am.  Dec.  281. 

Massachusetts.  —  Trumbull  v.  Trumbull,  149 
Mass.  200. 

New  Jersey.  —  Lippincott  v.  Davis,  59  N.  J. 
L.  241  ;  Martling  v.  Martling,  55  N.  J.  Eq.  771. 

New  York. — -  Brown  v.  Wadsworth,  168  N. 
Y.  231. 

North  Carolina.  —  Nichols  v.  Gladden,  117 
N.  Car.  497;  Starnes  v.  Hill,  112  N.  Car.  1. 

North  Dakota.  —  Crandell  v.  Barker,  8  N. 
Dak.  263. 

Ohio.  —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Skinner,  2  Ohio  Cir.  Dec.  688,  affirmed  30  Cine. 
L.  Bui.  307  ;  Hess  v.  Lakin,  7  Ohio  Dec.  300 ; 
McFeely  v.  Moore,  5  Ohio  466,  24  Am.  Dec. 
314;  Brockschmidt  v.  Archer,  64  Ohio  St.  512. 

Tennessee.  —  Polk  v.  Faris,  9  Yerg.  (Tenn.) 
231,  30  Am.  Dec.  400;  Williams  v.  Williams,  11 
Lea  (Tenn.)  652. 

Texas.  —  Hawkins  v.  Lee,  22  Tex.  544. 

1.  Origin  of  Rule.  —  This  view  of  the  Rule's 
origin  and  purpose  was  favored  by  several  of 
the  judges  of  the  King's  Bench  in  Perrin  v. 
Blake,  1  Coll.  Jur.  298 ;  Harg.  L.  Tracts  489. 
It  is  also  supported  by  1  Challis  on  Real  Prop. 
123,  and  by  1  Preston  on  Estates  295. 

Blackstone,  J.,  in  Perrin  v.  Blake,  4  Burr. 
2579,  Harg.  L.  Tracts  489,  note,  imputed  the 


origin,  growth,  and  establishment  of  the  Rule  to 
the  aversion  that  the  common  law  had  to  the 
inheritance  being  in  abeyance.  He  thought  an- 
other foundation  of  the  Rule  to  lie  in  the  desire 
to  facilitate  the  alienation  of  land,  and  to  throw 
it  into  the  track  of  commerce  one  generation 
sooner  by  vesting  the  inheritance  in  the  ances- 
tor and  thereby  giving  to  him  the  power  of  dis- 
position. In  Doe  v.  Laming,  2  Burr.  1100, 
Lord  Mansfield  thought  the  Rule  to  have  been 
introduced  originally,  not  only  to  save  to  the 
lord  the  fruits  of  his  tenure,  but  likewise  for 
the  sake  of  specialty  creditors. 

In  explaining  the  reason  for  the  Rule  the 
Supreme  Court  said  in  Siceloff  v.  Redman,  26 
Ind.  251:  "The  word  heirs,  or  heirs  of  the 
body,  creates  a  remainder  in  fee  or  in  tail,  and 
the  theory  of  the  Rule  is  that  the  law,  to  prevent 
an  abeyance,  vests  the  remainder  in  the  ances- 
tor, who  is  the  tenant  for  life,  and  by  a  con 
junction  of  the  two  estates  the  estate  for  life  is 
■  swallowed  up  or  merged  in  the  remainder,  which 
is  executed  on  the  estate  for  life;  and  the  ten- 
ant for  life  thereby  becomes  tenant  in  fee  or  in 
tail."  See  also  Bonner  v.  Bonner,  28  Ind.  App. 
147. 

For  an  interesting  exposition  of  the  origin 
and  meaning  of  the  Rule,  see  Williams  on 
Real  Property  254.  See  also  Van  Grutten  v. 
Foxwell,  (1897)  A.  C.  671 ;  Chamblee  v. 
Browghton,  120  N.  Car.  175. 

2.  See  infra,  this  title,  Jurisdictions  in  Which 
Rule  Obtains,  Abolition,  Modification,  Etc. 

3.  Not  Rule  of  Intention — England.  —  Van 
Grutten  v.  Foxwell,  (1897)  A.  C.  658;  Jesson 
v.  Doe,  2  Bligh  1  ;  Roddy  v.  Fitzgerald,  6  H. 
L.  Cas.  823;  Doe  v.  Gallini,  5  B.  &  Ad.  621,  27 
E.  C.  L.  138. 

Arkansas.  ■ —  Hardage  v.  Stroope,  58  Ark.  303. 

Illinois.  —  Silva  v.  Hopkinson,  158  111.  386; 
Carpenter  v.  Van  Olinder,  127  111.  42,  11  Am. 
St.  Rep.  92;  Hageman  v.  Hageman,  129  111.  164. 
See  also  Baker  v.  Scott,  62  111.  88 ;  Vangieson 
-j.  Henderson,  150  111.  121  ;  Davis  v.  Sturgeon, 
198  111.  522. 

Indiana.  —  Conger  v.  Lowe,  124  Ind.  368. 

Maryland.  —  Thomas  v.  Higgins,  47  Md.  439; 
Warner  v.  Sprigg,  62  Md.  14;  Hughes  v.  Nick- 
las,  70  Md.  484,  14  Am.  St.  Rep.  377;  Travers 
v.  Wallace,  93  Md.  507. 

New  Hampshire.  —  Crockett  v.  Robinson,  46 
N.  H.  461. 

New  Jersey.  - —  Lippincott  v.  Davis,  59  N.  J. 
L.  241  ;  Martling  v.  Martling,  55  N.  J.  Eq.  787. 
See  also  Kennedy  v.  Kennedy,  29  N.  J.  L. 
185. 

North  Carolina.  —  May  v.  Lewis,   (N.  Car. 
1903)  43  S.  E.  Rep.  550;  Nichols  v.  Gladden. 
117  N.  Car.  497;  Chamblee  v.  Broughton,  120 
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is  the  Rule  that  though  there  be  an  express  declaration  that  the  ancestor  shall 
only  have  a  life  estate,  yet  this  expressed  intention  will  not  defeat  its  opera- 
tion.1 This  principle  has  unfortunately  been  more  than  once  overlooked, 
some  cases  regarding  the  Rule  as  merely  one  of  construction,  yielding  to  the 
manifest  intention  of  the  testator.2    The  inquiry  whether  the  word  "  heirs," 


N.  Car.  175;  Edgerton  v.  Aycock,  123  N.  Car. 
134;  Starnes  v.  Hill,  112  N.  Car.  1. 

North  Dakota.  —  Crandell  v.  Barker,  8  N. 
Dak.  263. 

Ohio.  —  Jenkins  v.  Artz,  6  Ohio  Dec.  439; 
Brockscmidt  v.  Archer,  64  Ohio  St.  502. 

Pennsylvania.  —  List  v.  Rodney,  83  Pa.  St. 
483  ;  Doebler's  Appeal,  64  Pa.  St.  9.  See  also 
Bender  v.  Fleurie,  2  Grant  Cas.  (Pa.)  345  ; 
Moyer's  Estate,  12  Pa.  Co.  Ct.  137;  Jones  v. 
Bower,  20  Pa.  Co.  Ct.  95  ;  Seybert  v.  Hibbert,  5 
Pa.  Super.  Ct.  537;  McGregor  v.  Davidson,  14 
Pa.  Super.  Ct.  230 ;  Hileman  v.  Bouslaugh, 
13  Pa.  St.  344,  53  Am.  Dec.  474;  Kleppner 
v.  Laverty.  70  Pa.  St.  70 ;  Cockins's  Appeal, 
in  Pa.  St.  26;  Grimes  v.  Shirk,  169  Pa. 
St.  87;  Sheeley  v.  Neidhammer,  182  Pa.  St. 
163. 

Rhode  Island.  —  Manchester  v.  Durfee,  5  R. 
I-  553- 

Tennessee.  —  Polk  v.  Faris,  9  Yerg.  (Tenn.) 
209,  3°  Am.  Dec.  400. 

Texas.  —  Brown  v.  Bryant,  17  Tex.  Civ.  App. 
455  ;  Brooks  v.  Evetts,  33  Tex.  732;  Simonton 
v.  White,  93  Tex.  50. 

Virginia.  —  Taylor  v.  Cleary,  29  Gratt  (Va.) 
45i- 

General  and  Secondary  Intention.  —  In  Doe  v. 

Smith,  7  T.  R.  527,  Lord  Kenyon  took  a  dis- 
tinction between  a  general  and  a  secondary  in- 
tention in  a  will,  and  held  that  the  latter  must 
give  way  when  the  two  intentions  interfered, 
and  that  if  the  testator  intended  that  the  first 
taker  should  take  only  an  estate  for  life  and 
that  his  issue  should  take  as  purchasers,  yet  if 
he  intended  that  the  estate  should  descend  in 
the  line  of  hereditary  succession,  the  general 
intent  should  prevail  and  the  word  "  issue  "  be 
deemed  a  word  of  limitation.  See  also  Starnes 
v.  Hill,  112  N.  Car.  1  ;  Kleppner  v.  Laverty,  70 
Pa.  St.  70 ;  Bullock  v.  Waterman  St.  Baptist 
Church,  5  R.  I.  276. 

Personal  Property.  —  See  infra,  this  title, 
General  Review  of  Rule  —  Applies  to  Personal 
Property. 

1.  Express  Declaration  Against  Operation  of 
Rule.  —  2  Washburn  on  Real  Prop.  (5th  ed.) 
273,  652;  1  Preston  on  Estates  363.  See  also 
the  following  cases  : 

United  States. —  Daniel  v.  Whartenby,  17 
Wall.  (U.  S.)  639. 

Illinois.  —  Fowler  v.  Black,  136  111.  363; 
Carpenter  v.  Van  Olinder,  127  111.  42,  11  Am. 
St.  Rep.  92;  Ewing  v.  Barnes,  156  111.  68. 

Maryland.  —  Clarke  v.  Smith,  49  Md.  106; 
Warner  v.  Sprigg,  62  Md.  14. 

Massachusetts.  —  Trumbull  -'.  Trumbull,  149 
Mass.  200,  citing  Bowers  v.  Porter,  4  Pick. 
(Mass.)  198. 

Nezv  Jersey.  —  Martling  v.  Martling,  55  N.  J. 
Eq.  771- 

Pennsylvania.  —  Grimes  v.  Shirk,  169  Pa.  St. 
87  ;  Doebler's  Appeal,  64  Pa.  St.  9. 

Rhode  Island.  —  Bullock  v.  Waterman  St. 
Baptist  Soc,  5  R.  I.  273. 
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Texas.  —  Brown  v.  Bryant,  17  Tex.  Civ.  App. 
454- 

2.  Rule  Held  to  Be  One  of  Construction.  — 

Slemmer  v.  Crampton,  50  Iowa  302 ;  Kiene  v. 
Gmehle,  85  Iowa  312;  Wescott  v.  Binford,  104 
Iowa  654,  65  Am.  St.  Rep.  530  ;  Blake  v.  Stone, 
27  Vt.  475  ;  Smith  v.  Hastings,  29  Vt.  240. 

Indiana. —  In  Indiana  this  view  of  the  Rule 
had  apparently  obtained  the  strongest  hold.  The 
language  of  the  cases  very  strongly  implied  that 
the  Rule  would  not  be  permitted  to  overthrow  the 
manifest  intention  of  the  testator.  See  Siceloff 
v .  Redman,  26  Ind.  258  ;  McCray  v.  Lipp,  35 
Ind.  116:  Hull  v.  Beals,  23  Ind.  25;  Ridgeway 
v.  Lanphear,  99  Ind.  251  ;  Fountain  County  Coal, 
etc.,  Co.  v.  Beckleheimer,  102  Ind.  76,  52  Am. 
Rep.  645;  Millett  v.  Ford,  109  Ind.  159;  Jack- 
son v.  Jackson,  127  Ind.  346  ;  Earnhart  v.  Earn- 
hart,  127  Ind.  397,  22  Am.  St.  Rep.  652.  All 
these  cases,  however,  might  have  been  decided 
upon  the  ground  that  the  interpretation  of  the 
will  showed  that  "  children  "  were  meant  by  the 
terms  used  in  limiting  the  subsequent  estate,  and 
therefore  the  question  of  a  contest  between  in- 
tention and  the  Rule  was  not  necessarily  in- 
volved. And  this  view  of  the  cases  is  strength- 
ened by  Allen  v.  Craft,  109  Ind.  480,  58  Am. 
Rep.  425  ;  and  Conger  v.  Lowe,  124  Ind.  368, 
where  it  was  very  distinctly  laid  down  that  the 
Rule  will  defeat  the  testator's  intention. 

And  it  is  now  firmly  settled  that  the  Rule 
in  Shelley's  Case  is  a  rule  of  property,  and  not 
a  rule  of  construction.  Teal  v.  Richardson, 
(Ind.  1903)  66  N.  E.  Rep.  435;  Allen  v.  Craft, 
109  Ind.  476,  58  Am.  Rep.  425  ;  Shimer  v.  Mann, 
99  Ind.  190,  50  Am.  Rep.  82;  Waters  v.  Lyon, 
141  Ind.  170. 

For  a  distinction  apparently  drawn  between 
wills  and  deeds,  see  Mcllhinny  v.  McIIhinny, 
137  Ind.  414,  45  Am.  St.  Rep.  186;  Ridgeway 
v.  Lamphear,  99  Ind.  251. 

Illinois.  —  In  Belslay  v.  Engel,  107  111.  182,  it 
was  said  :  "  It  is  at  most  a  technical  rule  of 
construction,  and  has  always,  since  the  decision 
in  Perrin  v.  Blake,  4  Burr.  2579,  given  way  to 
the  clear  intention  of  the  testator  or  donor, 
when  that  intention  could  be  ascertained  from 
the  instrument  in  which  the  words  supposed  to 
be  words  of  limitation  were  used."  But  this 
language  was  disapproved  in  Carpenter  v.  Van 
Olinder,  127  111.  50,  11  Am.  St.  Rep.  92.  And 
see  the  cases  cited  in  the  next  preceding  note. 

North  Carolina.  —  See  Howell  Knight,  100 
N.  Car.  254.  But  see  the  cases  in  the  next  pre- 
ceding note. 

Pennsylvania.  —  In  Findlay  v.  Riddle,  3  Binn. 
(Pa.)  139,  5  Am.  Dec.  355,  the  court  seemed  to 
lean  strongly  against  applying  the  Rule  when 
the  intention  that  the  first  taker  should  have 
only  the  life  estate  was  perfectly  plain.  But 
the  Pennsylvania  courts  have  since  unhesitat- 
ingly applied  the  Rule  regardless  of  the  inten- 
tion when  the  subsequent  limitation  was  to 
heirs  qua  heirs.  See  the  Pennsylvania  cases 
cited  in  the  next  preceding  note. 
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or  other  term  used  to  designate  the  takers  of  the  subsequent  estate,  should 
be  construed  in  the  circumstances  of  the  particular  case  to  mean  technically 
the  "  heirs"  of  the  ancestor  is  totally  distinct  from  the  inquiry  whether  the 
case  is  within  the  Rule.  To  blend  the  two  inquiries  tends  to  confuse.  A  fail- 
ure to  keep  them  distinct  and  separate  may  be  said  to  account  for  much  of 
the  apparent  confusion  in  the  cases.  The  first  inquiry  is  purely  one  of  inter- 
pretation, and  has  nothing  to  do  with  the  Rule  itself.  If  it  is  determined  in 
the  affirmative,  then  the  further  question  arises  as  to  whether  the  Rule  applies. 
If  determined  in  the  negative,  no  question  of  the  application  of  the  Rule  can 
possibly  arise.1 

III.  General  Review  of  Rule  —  1.  Prior  Estate.  —  The  prior  estate  given 
to  the  ancestor  must  be  an  estate  of  freehold,2  but  any  estate  of  freehold  is 
sufficient.3  Where  no  prior  estate  is  given  to  the  ancestor  the  Rule  is  not 
applicable.4  The  freehold  need  not  necessarily  be  in  possession,  but  may  be 
a  freehold  in  remainder.  In  such  a  case  a  merger  of  it  in  the  inheritance  will 
give  rise  to  an  inheritance  in  remainder,  which  occupies  the  place  in  the  order 
of  limitation  which  would  have  been  occupied  by  the  freehold  if  it  had  not 
been  merged.5  The  possibility  of  the  freehold  estate  determining  in  the  life- 
time of  the  ancestor  does  not  affect  the  working  of  the  Rule.6    Nor  will  the 


1.  Two  Questions.  —  2  Jarman  on  Wills  (5th 
Am.  ed.)  534;  Martling  v.  Martling,  55  N.  J.  Eq. 
771  ;  Moyer's  Estate,  12  Pa.  Co.  Ct.  137,  30 
W.  N.  C.  (Pa.)  477;  Jones  v.  Bower,  20  Pa. 
Co.  Ct.  95 ;  Guthrie's  Appeal,  37  Pa.  St.  9; 
Shapley  v.  Diehl,  203  Pa.  St.  566.  See  also 
infra,  this  title,  General  Review  of  Rule  — 
Limitation  Must  Be  to  Heirs  qua  Heirs. 

Application  of  Foregoing  Principles.  —  The 
proper  method  of  applying  the  Rule  in  Shelley's 
Case  is  this  :  Interpret  the  deed  or  will  by  the 
ordinary  rules  of  construction  precisely  as  if 
the  Rule  had  no  existence.  Then,  having  as- 
certained the  testator's  intention,  look  at  the 
Rule,  and  see  whether  such  intention  conflicts 
with  it.  If  it  does,  the  Rule  must  be  applied, 
for  it  is  absolute  and  has  no  exceptions  what- 
ever. See  Grimes  v.  Shirk,  169  Pa.  St.  82, 
citing  Crockett  v.  Robinson,  46  N.  H.  454, 
which  case  illustrates  this  principle  perfectly. 

2.  Prior  Estate  Must  Be  One  of  Freehold.  — 
Challis  on  Real  Prop.  132;  1  Preston  on  Es- 
tates 309;  Co.  Litt.  3196,  376£>,  1  Rep.  1040; 
Baker  v.  Scott,  62  111.  86. 

Estate  for  Years.  —  Where  the  estate  to  the 
ancestor  is  for  years  only,  the  Rule  does  not 
apply.  Tippen's  Case,  cited  in  Basset  v.  Clap- 
ham,  1  P.  Wms.  359  ;  Harris  v.  Barnes,  4  Burr. 
2157:  1  Preston  on  Estates  309. 

Gift  of  Personalty  to  Husband  and  Wife.  — 
Where  there  was  a  deed  of  personal  property  to 
husband  and  wife  for  life,  remainder  to  the 
heirs  of  the  wife,  it  was  held  that  by  the  law  of 
Alabama,  the  property  not  being  to  the  wife's 
separate  use,  her  husband  was  entitled  to  it; 
therefore,  the  Rule  in  Shelley's  Case  did  not 
apply,  since  the  remainder  was  to  the  heirs  of 
the  wife  who  took  no  prior  estate  of  freehold. 
Price  v.  Price,  5  Ala.  578. 

Bequest  of  Income.  —  A  testator  directed  his 
executors  to  invest  a  portion  of  his  estate  "  for 
the  use  of  "  certain  named  sons  and  daughters ; 
that  the  income  should  be  paid  to  such  sons  and 
daughters  during  life  and  "  after  their  death 
the  principal  shall  go  and  be  paid  to  their  chil- 
dren or  children's  children  in  the  proper  line  of 
descent ;  but  if  either  of  my  said   *    *    *  chil- 


dren *  *  *  shall  die  without  leaving  children 
or  grandchildren,  as  aforesaid,  or  any  direct 
descendants  from  their  bodies  begotten,"  then 
to  revert  to  the  testator's  estate.  It  was  held 
that  the  Rule  in  Shelley's  Case  was  not  appli- 
cable ;  that  there  was  no  bequest  to  one  of  the 
sons  for  life  with  remainder  over,  but  only  a 
bequest  to  him  of  the  income  with  a  devise  over 
of  the  principal.  The  case,  therefore,  did  not 
fall  within  the  terms  of  the  Rule.  Harbster's 
Estate,  133  Pa.  St.  351. 

3.  Any  Estate  of  Freehold  Sufficient.  —  Challis 
on  Real  Prop.  132;  1  Fearne  on  Cont.  Rem.  30; 
1  Preston  on  Estates  313.  And  see  Merrill  v. 
Rumsey,  1  Keb.  888,  1  Sid.  247  ;  Curtis  v.  Price, 
12  Ves.  Jr.  89. 

Separate  Estate.  —  In  Sims  v.  Georgetown 
College,  1  App.  Cas.  (D.  C.)  72,  it  was  held 
that  a  devise  to  a  woman  to  her  separate  use, 
free  from  the  control  of  her  husband,  does  not 
alter  the  nature  of  the  estate  devised  so  as  to 
interfere  with  the  application  of  the  Rule  in 
Shelley's  Case,  where  the  Rule  would  otherwise 
apply.  See  generally  the  title  Separate  Prop- 
erty of  Married  Women,  ante. 

4.  No  Prior  Estate  Given.  —  Wyman  v.  John- 
son, 68  Ark.  369. 

5.  Freehold  in  Remainder,  —  Challis  on  Real 
Prop.  124;  In  re  Youmans,  (1901)  1  Ch.  720; 
Vangieson  v.  Henderson,  150  111.  119;  Ryan  v. 
Allen,  120  111.  648;  Brown  v.  Renshaw,  57  Md. 
67  ;  Seeger  v.  Leakin,  76  Md.  500 ;  Weld  v. 
Williams,  13  Met.  (Mass.)  486;  Spader  v. 
Powers,  56  Hun  (N.  Y.)  153;  Reutter  v.  Mc- 
Call,  192  Pa.  St.  77. 

In  Carnes  v.  Baker,  100  Ga.  779,  it  was  held 
that  a  devise,  made  prior  to  the  .adoption  of  the 
code,  to  one  person  for  life,  with  remainder 
over  to  two  others,  and  after  their  death  to  their 
bodily  heirs,  upon  the  death  of  the  life  tenant 
vests  the  fee  to  the  estate  devised  in  the  re- 
maindermen as  tenants  in  common ;  and  upon 
the  death  of  either,  his  heirs  are  entitled  to 
take  the  interest  devised  to  him  by  descent  from 
him,  and  not  by  purchase  under  the  will. 

6.  Possibility  of  Freehold  Estate  Terminating 
in  Lifetime  of  Ancestor.  —  2  Min.  Inst.  (3d  ed.) 
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fact  that  the  subsequent  estate  could  not  by  any  possibility  vest  as  a  remainder 
in  the  lifetime  of  the  ancestor  have  any  effect  to  exclude  the  Rule.1 

2.  Subsequent  Estate.  —  The  subsequent  limitation  may  be  to  the  heirs, 
either  general  or  special;  that  is,  it  may  be  in  fee  simple,  fee  tail  general,  or 
fee  tail  special.2  The  Rule  operates  even  though  the  subsequent  limitation 
of  the  estate  is  contingent.3 

Mediate  or  immediate.  —  The  subsequent  limitation  may  be  mediate  or  imme- 
diate. The  interposition  of  other  estates  between  the  freehold  and  the 
inheritance  does  not  prevent  the  Rule  from  operating.  Where  there  are  such 
intermediate  estates  the  ancestor  takes  simultaneously  two  distinct  estates,  a 


345,  citing  I  Fearne  on  Cont.  Rem.  30,  33 ;  2 
Th.  Co.  Litt.  143,  n.  (P.)  ;  2  Roll.  Abr.  418. 

1.  Vesting  of  Subsequent  Estate.  —  Thus,  where 
the  gift  is  to  A  and  B  so  long  as  they  shall 
jointly  live,  remainder  to  the  right  heirs  of  him 
that  dies  first,  the  Rule  will  operate.  1  Preston 
on  Estates  315;  1  Co.  Inst.  378;  1  Fearne  on 
Cont.  Rem.  32  et  seq.  In  such  an  event  the 
heirs  must  derive  their  title  through  the  an- 
cestor and  take  by  descent,  not  by  purchase. 
So  if  the  remainder  be  limited  on  a  contingency 
which  does  not  happen  in  the  ancestor's  life- 
time, nevertheless  the  heirs  will  take  by  descent. 
2  Washburn  on  Real  Prop.  (5th  ed.)  271. 

2.  To  Heirs  General  or  Special.  —  Challis  on 
Real  Prop.  133;  1  Fearne  on  Cont.  Rem.  28; 
1  Preston  on  Estates  263  et  seq.  And  see  the 
following  cases  : 

Alabama.  —  Holt  v.  Pickett,  in  Ala.  362. 
Arkansas.  —  Wilmans  v.  Robinson,  67  Ark. 
517. 

Indiana.  —  Andrews  v.  Spurlin,  35  Ind.  262  ; 
King  v.  Rea,  56  Ind.  1  ;  Allen  v.  Craft,  109  Ind. 
476,  58  Am.  Rep.  425;  Lane  v.  Utz,  130  Ind. 
235;  Teal  v.  Richardson,  (Ind.  1903)  66  N.  E. 
Rep.  435  ;  Gonzales  v.  Barton,  45  Ind.  295. 

Maryland.  —  Dickson  v.   Satterfield,  53  Md. 

317-  ft 

Michigan.  —  Fraser  v.  Chene,  2  Mich.  81. 
Mississippi.  —  Hampton  v.  Rather,  30  Miss. 

193- 

North  Carolina.  — ■  Chamblee  v.  Broughton, 
120  N.  Car.  175. 

Pennsylvania.  —  Kleppner  v.  Laverty,  70  Pa. 
St.  70. 

South  Carolina.  —  Dott  v.  Cunnington,  1  Bay 
(S.  Car.)  453,  1  Am.  Dec.  624;  Whitworth  v. 
Stuckey,  1  Rich.  Eq.  (S.  Car.)  404;  Stockton  v. 
Martin,  2  Bay  (S.  Car.)  471. 

Fee  Tail.  —  Where  there  was  a  devise  to  P. 
"  during  her  natural  life,  and  after  her  death 
to  the  begotten  heirs  or  heiresses  of  her  body 
forever,"  it  was  held  that  under  the  Rule  in 
Shelley's  Case  P.  took  a  fee  tail  which  was 
turned  into  a  fee  simple  by  Code  N.  Car., 
§  1325.  Leathers  v.  Gray,  101  N.  Car.  162,  9 
Am.  St.  Rep.  30. 

A  testator  gave  the  residue  of  his  property, 
real  and  personal,  to  A,  his  grandson,  provided 
that  at  A's  death  the  proceeds  of  the  same 
should  be  paid  to  an  ecclesiastical  society 
named,  "  always  provided  that  the  said  A  leave 
no  issue."  In  a  suit  to  determine  the  construc- 
tion of  the  will,  it  was  held  that  A  took  an  es- 
tate tail  by  implication  in  the  real  and  personal 
property.  Horton  v.  Upham,  72  Conn.  29.  See 
also  Chesebro  v.  Palmer,  68  Conn.  207. 

Fee  Tail  Special.  —  Under  a  deed  of  land  to 
A  and  the  heirs  of  her  body  by  B,  it  was  held 


that  by  the  Rule  A  took  a  fee  tail  special  which 
was  enlarged  to  a  fee  simple  by  the  statute  abol- 
ishing estates  tail.  Tipton  v.  La  Rose,  27  Ind. 
484. 

Fee  Tail  Becomes  Fee  Simple.  —  The  fee  tail 
which  the  ancestor  takes  under  the  Rule  is  by 
statute  in  most  of  the  United  States  converted 
into  a  fee  simple.  Holt  v.  Pickett,  1 1 1  Ala. 
362  ;  Horsley  v.  Hilburn,  44  Ark.  458  ;  Myar  v. 
Snow,  49  Ark.  125  ;  Tipton  v.  La  Rose,  27  Ind. 
484 ;  Andrews  v.  Spurlin,  35  Ind.  262 ;  Gon- 
zales v.  Barton,  45  Ind.  295  ;  King  v.  Rea,  56 
Ind.  1  ;  Allen  v.  Craft,  109  Ind.  476,  58  Am. 
Rep.  425;  Lane  v.  Utz,  130  Ind.  235;  Waters 
v.  Lyon,  141  Ind.  175;  Teal  v.  Richardson,  (Ind. 
1903)  66  N.  E.  Rep.  435  ;  Dickson  v.  Satterfield, 
53  Md.  317;  Clarke  v.  Smith,  49  Md.  106; 
Fraser  v.  Chene,  2  Mich.  81  ;  Kleppner  v.  La- 
verty, 70  Pa.  St.  70;  Mason  v.  Amnion,  117 
Pa.  St.  127;  Bramble  v.  Billups,  4  Leigh  (Va.) 
90.  See  also  the  title  Estates,  vol.  11,  p. 
376. 

In  Illinois,  however,  the  statute  provides  that 
where  an  estate  tail  is  created  it  shall  be  a  life 
estate  in  the  first  taker  and  a  fee  simple  in  his 
heirs.  Baker  v.  Scott,  62  111.  86  ;  Butler  v. 
Huestis,  68  111.  594,  18  Am.  Rep.  589.  See  also 
the  title  Estates,  voi.  n,  p.  376. 

So  in  Arkansas  the  statute  provides  that  where  a 
fee  tail  is  created  it  shall  be  a  life  estate  in  the 
first  taker  and  a  fee  simple  in  his  heirs.  Wil- 
mans v.  Robinson,  67  Ark.  517. 

3.  Contingency.  —  2  Jarman  on  Wills  (6th 
ed.)  1185;  Co.  Litt.  3786;  1  Preston  on  Estates 
316. 

It  has  already  been  pointed  out  that  a  re- 
mainder to  "  heirs,"  etc.,  is  necessarily  contin- 
gent, but  that  under  the  Rule  in  Shelley's  Case, 
the  words  being  construed  as  words  of  limita- 
tion instead  of  as  creating  a  remainder,  the  con- 
tingent nature  of  the  inheritance  ceases,  and  it 
becomes  vested.  The  statement  in  the  text  is 
to  be  referred,  therefore,  to  a  contingency  an- 
nexed to  the  remainder  itself,  in  addition  to 
that  which  has  been  spoken  of  as  arising  out 
of  a  remainder  to  persons  not  ascertained  ;  and 
the  existence  of  such  contingency  does  not  af- 
fect the  application  of  the  Rule. 

Where  there  was  a  limitation  to  M.  J.  P.  for 
and  during  the  term  of  her  natural  life,  and,  in 
the  event  that  R.  O.  P.  should  outlive  her.  then 
to  him  for  and  during  the  term  of  his  natural 
life,  and,  after  the  termination  of  such  life  es- 
tates, then  to  the  heirs  of  R.  O.  P.,  it  was  held 
that  R.  O.  P.  took  a  contingent  remainder,  and 
that  until  the  happening  of  the  contingency  the 
Rule  in  Shelley's  Case  could  not  operate  so  as 
to  vest  in  him  an  indefeasible  fee.  Starnes  v. 
Hill,  ii2  N.  Car.  1. 
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freehold  in  possession  or  in  remainder,  as  the  case  may  be,  and  an  inheritance 
in  remainder,  the  inheritance  being  subject  to  the  interposed  estates,  which 
are  in  no  way  affected.  When,  by  the  determination  of  failure  of  the  inter- 
mediate estates,  the  cause  which  prevents  merger  is  removed,  then  the  two 
estates  will  coalesce.1 

Must  Be  Limited  by  Way  of  Remainder.  —  The  subsequent  estate  must  be  limited 
to  take  effect  as  a  technical  remainder.  The  Rule  has  no  application  where 
the  estate  to  the  heirs  is  an  executory  limitation.2. 

Grant  to  A  and  His  Heirs.  —  So,  of  course,  if  there  is  a  grant  or  devise  to  "  A  and 
his  heirs"  or  to  "A  and  the  heirs  of  his  body,"  the  Rule  has  no  application, 
and  the  estate  will  be  a  fee  simple  or  a  fee  tail  as  the  case  may  be.3 

Equitable  Estate. — The  subsequent  estate  maybe  equitable,  but  the  prior 
and  subsequent  estates  must  be  of  the  same  quality  —  both  legal  or  both 
equitable.4 

Subsequent  Limitation  Over  After  Limitation  to  Heir  or  Heirs  of  Body.  —  It  has  been 
held  that  where  an  estate  is  limited  to  A,  and  after  his  death  to  his  heirs  or 
the  heirs  of  his  body,  but  upon  the  failure  of  such  heirs  over  to  another,  the 
operation  of  the  Rule  in  Shelley's  Case  is  not  prevented.5 


1.  Subsequent  Limitation  May  Be  Mediate  or 
Immediate.  —  i  Preston  on  Estates  346 ;  Challis 
on  Real  Prop.  124;  Quick  v.  Quick,  21  N.  J. 
Eq.  13;  Martling  v.  Martling,  55  N.  J.  Eq.  771  ; 
Dennett  v.  Dennett,  43  N.  H.  499,  40  N.  H.  498; 
Eby  v.  Shank,  196  Pa.  St.  426. 

Powers.  —  An  intermediate  power  of  disposi- 
tion by  the  ancestor  does  not  affect  the  Rule. 
Cowing  v.  Dodge,  19  R.  I.  605. 

So  in  Baker  v.  Scott,  62  111.  86,  a  power  of 
sale  given  upon  a  certain  contingency  was  held 
not  to  affect  the  application  of  the  Rule. 

An  unexecuted  power  which,  if  executed, 
would  divert  the  estate  from  the  channel  of  suc- 
cession indicated  by  the  words  of  the  grant  or 
devise  will  not  of  itself  supersede  the  Rule  in 
Shelley's  Case.  Martling  v.  Martling,  55  N.  J. 
Eq.  771. 

2.  By  Way  of  Remainder.  —  1  Preston  on  Es- 
tates 324 ;  1  Fearne  on  Cont.  Rem.  276 ;  Challis 
on  Real  Prop.  122;  Matter  of  Stumpenhousen, 
108  Iowa  555. 

Thus,  the  rule  does  not  operate  where  the  es- 
tate to  the  heirs  is  a  springing  use.  Loyd  v. 
Carew,  Prec.  Ch.  72;  Show.  Cas.  in  Pari.  137;  1 
Fearne  on  Cont.  Rem.  276 ;  1  Preston  on  Es- 
tates 324. 

"  This  includes  cases  in  which  the  prior  limi- 
tation is  executory ;  because  in  such  cases  the 
subsequent  limitation  is  necessarily  also  execu- 
tory."   Challis  on  Real  Prop.  134. 

Interests  Need  Not  Be  Expressly  Named.  — 
Wilson  v.  Alston,  122  Ala.  636.  See  also 
Mason  v.  Pate,  34  Ala.  379. 

3.  Grant  to  A  and  His  Heirs.  —  Mason  v.  Pate, 
34  Ala.  379;  Wilson  v.  Alston,  122  Ala.  635; 
Wilmans  v.  Robinson,  67  Ark.  517;  Ewing  v. 
Shropshire,  80  Ga.  374;  Griffin  v.  Stewart,  101 
Ga.  720  ;  Pierson  v.  Lane,  60  Iowa  60  ;  Pritch- 
ard  v .  James,  93  Ky.  306  ;  McMeekin  v.  Smith, 
(Ky.)  1893)  21  S.  W.  Rep.  353;  Sanders  v. 
Wade,  (Ky.  1895)  30  S.  W.  Rep.  656. 

4.  See  infra,  this  section,  Rule  Applies  to 
Equitable  Estates. 

5.  Subsequent  Limitation  Over.  —  Jesson  v. 
Doe,  2  Bligh  1  ;  Parker  v.  Clarke,  6  De  G.  M. 
&  G.  109;  Williams  v.  Williams,  51  L.  T.  N.  S. 
779;  Ewing  v.  Barnes,  156  111.  61  ;  Bonner  v. 


Bonner,  28  Ind.  App.  147;  Teal  v.  Richardson, 
(Ind.  1903)  66  N.  E.  Rep.  435;  Travers  v.  Wal- 
lace, 93  Md.  507 ;  Seybert  v.  Hibbert,  5  Pa. 
Super.  Ct.  537 ;  Paxson  v.  Lefferts,  3  Rawle 
(Pa.)  59;  George  v.  Morgan,  16  Pa.  St.  93; 
Criswell's  Appeal,  41  Pa.  St.  291,  80  Am.  Dec. 
617;  McCann  v.  Barclay,  204  Pa.  St.  214. 

New  Stock. —  In  Mclntyre  v.  Mclntyre,  16  S. 
Car.  290,  lands  were  devised  to  A  for  life,  after 
her  death  to  be  equally  divided  among  the  tes- 
tator's children  nominatim,  to  be  held  by  them 
for  life,  and  after  their  death,  "  to  the  issue  of 
them  and  their  heirs  forever."  It  was  held  that 
the  children  of  A  took  life  estates  only,  with  re- 
mainder in  fee  to  their  issue  as  purchasers. 
That  conclusion  was  based  upon  the  authority 
of  Myers  v.  Anderson,  1  Strobh.  Eq.  (S.  Car.) 
344,  47  Am.  Dec.  537,  and  McLure  v.  Young,  3 
Rich.  Eq.  (S.  Car.)  559,  and  other  cases  therein 
cited,  holding  that  where  there  are  any  words 
in  the  limitation  over  indicating  that  the  inten- 
tion was  to  create  a  new  stock  of  inheritance 
in  the  issue,  such  words  take  the  case  out  of  the 
operation  of  the  Rule  in  Shelley's  Case,  and  the 
issue  take  as  purchasers.  In  Mclntyre  v.  Mc- 
lntyre, 16  S.  Car.  290,  the  words  superadded  to 
the  limitation  to  the  issue,  to  them  "  and  their 
heirs  forever,"  conclusively  show  an  intention 
to  create  a  new  stock  of  inheritance  ;  and  hence 
under  the  Rule  laid  down  in  Myers  v.  Anderson, 
1  Strobh.  Eq.  (S.  Car.)  344,  47  Am.  Dec.  537, 
and  followed  in  McLure  v.  Young,  3  Rich.  Eq. 
(S.  Car.)  559,  took  the  case  out  of  the  operation 
of  the  Rule. 

A  testator  devised  the  land  whereon  he  lived 
to  his  daughter  Mary  during  her  natural  life, 
and  to  the  heirs  of  her  body,  but,  if  she  should 
have  no  lawful  heirs  of  her  body,  "  the  said 
land  at  her  death  shall  go  back  to  my  son  Wil- 
liam." In  construing  this  the  court  said  :  "  The 
Rule  in  Shelley's  Case  does  not  apply  here.  If 
there  had  been  no  words  explanatory  of  the 
words  '  heirs  of  her  body  '  in  connection  with 
the  estate  devised  to  Mary,  she  would  under 
the  Rule  have  taken  the  fee.  Nichols  v.  Glad- 
den, 117  N.  Car.  497.  But  there  were  such 
explanatory  words  where  the  testator  said  '  but 
if  my  daughter  Mary  should    *    *    *    have  no 
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3.  Heirs  Must  Be  Deduced  Solely  from  Persons  Taking  Freehold  —  a.  GEN- 
ERAL Principle.  —  In  order  to  bring  the  Rule  in  Shelley's  Case  into  opera- 
tion, the  heirs  who  are  to  take  the  subsequent  estate  must  be  deduced 
exclusively  from  the  person  who,  as  ancestor,  takes  the  prior  freehold.  If 
such  heirs  are  to  be  the  common  heirs  of  the  body  of  the  person  who  takes 
the  freehold  and  of  some  other  person,  the  Rule  does  not  operate,  and  the 
subsequent  estate  is  a  contingent  remainder  by  purchase.1  By  this  principle 
are  solved  the  problems  which  are  presented  when  the  prior  freehold  is  given 
to  several  persons,  or  when  the  subsequent  estate  is  limited  to  the  heirs  of 
more  than  one,  or  when  both  complications  are  involved. 

b.  Freehold  to  One,  Remainder  to  Heirs,  etc.,  of  Him  and 
Another  OR  Others.  —  Where  the  subsequent  limitation  in  remainder  is 
to  the  heirs,  etc.,  of  the  person  who  takes  the  freehold  and  of  another,  or 
several  other  persons,  by  copulative  words  *  in  the  same  clause,  there  are 
important  differences  of  construction  dependent  upon  whether  such  persons 
can  or  cannot  have  a  common  heir.3    First,  where  a  freehold  is  given  to  one 


lawful  heirs  of  her  body  the  said  land,  etc' 
Rollins  v.  Keel,  115  N.  Car.  68."  Bird  v.  Gil- 
liam, 121  N.  Car.  326.  See  also  Warner  v. 
Mason,  5  Munf.  (Va.)  242 ;  Self  v.  Tune,  6 
Munf.  (Va.)  470;  Bradley  v.  Mosby,  3  Call 
(Va.)  50. 

"If  He  Should  Die  Without  Heirs,"  Land  to 
Revert  to  Next  of  Kin. —  A  will  contained  the 
following  words:  "  I  loan  unto  my  son  Benja- 
min May  my  entire  interest  in  the  tract  of  land 
*  *  *  to  be  his  during  his  natural  life,  and 
at  his  death  I  give  said  land  to  his  heirs,  if  any, 
to  be  theirs  in  fee  simple  forever ;  and  if  he 
should  die  without  heirs,  said  land  to  revert 
back  to  his  next  of  kin."  The  court,  in  con- 
struing this  provision  of  the  will,  said :  "  It 
may  be  suggested  that,  if  the  plaintiff  died  with- 
out heirs,  he  could  leave  no  next  of  kin,  and 
that  therefore  the  language  of  the  will  is  equiva- 
lent to  saying  that  if  the  devisee  dies  without 
heirs,  the  land  shall  revert  back  to  his  heirs, 
which  would  be  an  absurdity.  *  *  *  In 
that  view  of  the  case,  the  limitation  would  be 
to  the  plaintiff  and  to  his  '  issue,'  if  any,  and, 
if  none,  then  to  his  next  of  kin."  May  v. 
Lewis,  (N.  Car.  1903)  43  S.  E.  Rep.  550. 

1.  2  Jarman  on  Wills  (6th  ed.)  1186;  Gos- 
sage  v.  Taylor,  Style  325  ;  Denn  v.  Gillot,  2  T. 
R.  431  ;  Alpass  v.  Watkins,  8  T.  R.  516;  Christ 
v.  Kuehne,  (Mo.  1903)  72  S.  W.  Rep.  537. 
See  also  infra,  this  section,  Limitation  Must  Be 
to  Heirs  qua  Heirs.  And  see  Helm  c'.  Frisbie, 
59  Ind.  526. 

If  both  the  husband  and  the  wife  take  a  free- 
hold and  the  remainder  is  to  the  heirs  to  be  be- 
gotten on  the  body  of  the  wife  by  the  husband, 
the  construction  will  be  the  same  as  if  the  heirs 
of  the  body  were  to  issue  from  both,  since  they 
are  not  in  terms  required  to  be  of  the  body  of 
either.  Therefore,  the  Rule  will  apply  as  ex- 
plained infra,  this  section,  Freehold  to  Several, 
Remainder  to  Their  Heirs,  Etc. 

It  has  been  held  that  if  an  estate  be  limited 
by  deed  to  husband  and  wife  and  the  heirs  on 
the  body  of  the  wife  by  the  husband  to  be  be- 
gotten, both  take  an  estate  tail ;  but  if  the  re- 
mainder be  limited  to  the  heirs  of  the  body  of 
the  wife  by  the  husband  to  be  begotten,  the 
estate  tail  vests  in  the  wife  only.  Denn  v.  Gil- 
lot,  2  T.  R.  431  ;  Lithgow  v.  Kavenagh,  9  Mass. 
167. 


Heirs  of  Ancestor's  Children.  —  The  Rule  in 
Shelley's  Case  does  not  apply  unless  an  estate 
is  limited  to  the  heirs,  general  or  special,  of  the 
same  person  to  whom  a  preceding  freehold  es- 
tate is  given  or  granted.  Hence,  the  rule  does 
not  apply,  so  far  as  A  is  concerned,  to  a  con- 
veyance in  trust  for  the  use  of  A  during  her 
life,  and  at  her  death  the  property  to  vest  in 
the  children  born  of  her  body,  to  them  and  their 
heirs  forever  ;  and  if  A  should  die  without  any 
children  so  born,  or  if  her  children  should  all 
die  intestate  and  without  issue  after  her  death, 
then  the  property  to  be  sold  and  one-half  the 
proceeds  to  revert  to  the  donor,  and  the  other 
half  to  go  to  a  named  person,  his  heirs  and  as- 
signs forever.  The  heirs  of  A,  as  such,  are 
neither  mentioned  nor  contemplated.  Her 
children's  heirs  might  be  different  persons  from 
her  own  heirs.  Certainly,  her  children's  heirs 
general  would  be  a  different  species  of  heirs 
from  her  heirs  special.  Smith  v.  Collins,  90 
Ga.  411. 

2.  Copulative  Words.  —  That  is,  when  the  lan- 
guage of  the  gift  over  after  the  freehold  estate 
is  simply  to  "  the  heirs  (or  heirs  of  the  body) 
of  A  and  B."  When  such  is  the  form  of  the 
gift,  the  construction  is  well  settled  that,  unless 
such  persons  are  incapable  of  having  a  common 
heir,  there  is  meant  an  heir  proceeding  from  the 
common  bodies  of  A  and  B.  If  the  gift  over 
is  by  some  other  form  of  words,  the  construc- 
tion of  the  whole  will  or  deed  must  determine 
whether  a  common  heir,  or  whether  heirs  pro- 
ceeding from  them  separately,  is  intended.  See 
the  next  note  infra. 

3.  Capable  of  Having  Common  Heir.  —  If  the 
several  persons  are  of  the  same  sex  or  are  so 
related  by  consanguinity  or  affinity  that  they 
cannot  lawfully  marry,  they  are  regarded  as 
incapable  of  having  a  common  heir  of  their 
bodies.  In  all  other  circumstances  they  are,  in 
contemplation  of  law,  capable  of  having  such 
heirs. 

Matter  of  Construction.— The  Rule  in  Shelley's 
Case  operates  only  when  the  heirs,  etc.,  who  are 
to  take  in  remainder  are  to  be  derived  from  the 
person,  as  ancestor,  who  takes  the  prior  free- 
hold, and  from  that  person  alone.  See  supra. 
this  title,  Statement  and  Origin  of  Rule.  Hence 
the  necessity  of  determining,  in  limitations  to 
the  heirs  of  two  or  more,  one  only  of  whom 
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person,  remainder  to  the  heirs  or  heirs  of  the  body  of  that  person  and  another, 
or  several  others,  by  copulative  words,  and  such  persons  are  incapable  of  hav- 
ing a  common  heir  of  their  bodies,  the  Rule  will  operate  to  the  extent  of  that 
part  of  the  inheritance  which  would  be  the  share  of  the  heirs  or  heirs  of  the 
body  of  the  person  who  takes  the  freehold.1  Second,  where  a  freehold  is 
given  to  one  person,  remainder  to  the  heirs,  or  heirs  of  the  body,  of  that 
person  and  another,  by  copulative  words,  and  such  persons  are  capable  of 
having  a  common  heir  of  their  bodies,  the  Rule  in  Shelley's  Case  does  not 
apply,  and  the  heirs,  etc.,  being  the  issue  of  their  common  bodies,  take,  by 
purchase,  a  contingent  remainder  in  fee  simple  or  fee  tail  accordingly  as  the 
limitation  in  remainder  is  to  heirs  or  to  heirs  of  the  body.8 

c  Freehold  to  Several,  Remainder  to  Their  Heirs,  Etc.  —  Where 
there  is  a  freehold,  either  jointly,  severally,  or  successively,  to  two  persons 
who  are  capable  of  having  a  common  heir,  with  remainder  to  their  heirs  or 
heirs  of  their  bodies,  the  Rule  in  Shelley's  Case  operates,  and  such  persons 
take  a  joint  inheritance  in  fee  simple  or  fee  tail,  accordingly  as  the  remainder 
is  to  heirs  or  heirs  of  the  body.3    Where  there  is  a  freehold  jointly  to  two  or 


takes  a  prior  freehold,  whether  a  comrnon  heir 
of  their  bodies  is  intended ;  for  if  a  common 
heir  is  meant  the  Rule  is  not  applicable.  The 
determination  of  this  question  is  purely  a  mat- 
ter of  interpretation,  precedent  to  the  question 
of  the  Rule's  application,  and  therefore  not 
strictly  involved  in  the  consideration  of  the 
Rule  itself.  It  arises,  however,  more  fre- 
quently in  connection  with  the  Rule  than  other- 
wise, and  is  therefore  briefly  noticed  here  as  a 
matter  of  practical  convenience. 

1.  Persons  Incapable  of  Having  Common  Heir.  — 
Preston  on  Estates  321.  Thus,  if  a  life  estate 
is  given  to  A,  remainder  to  the  heirs  of  A  and 
B,  and  they  cannot  have  a  common  heir,  the 
Rule  operates  upon  one-half ;  therefore,  A  takes 
a  fee  simple  in  one  moiety,  and  the  other 
moiety  is  a  contingent  remainder  in  fee  simple 
to  the  heirs  of  B,  with  a  life  estate  therein  to 
A.  If  the  remainder  were  to  the  heirs  of  the 
body  of  A  and  B,  the  inheritance  in  each  case 
would  be  in  fee  tail  instead  of  fee  simple.  And 
see  supra,  this  section,  General  Principle. 

2.  Persons  Capable  of  Common  Heir.  —  1  Preston 
on  Estates  334,  335 ;  2  Jarman  on  Wills  (5th 
Am.  ed.)  340  ;  Sullivan  v.  McLaughlin,  99  Ala. 
60;  Beedy  v.  Finney,  (Iowa  1902)  91  N.  W. 
Rep.  1069.  When  the  two  persons  are  husband 
and  wife,  the  statement  in  the  text  is  un- 
doubtedly correct,  whether  the  remainder  is  to 
"  heirs  "  or  to  "  heirs  of  the  body."  It  is  also 
equally  certain  that  such  is  the  construction 
where  the  gift  is  to  "  heirs  of  the  body  "  of  two 
who  might  lawfully  intermarry.  There  might 
be  room  for  doubt,  however,  in  the  event  of  the 
remainder  being  to  "  heirs  "  of  two  who  are  not 
husband  and  wife,  but  who  might  lawfully  inter- 
marry. Such  limitations  are  rarely,  if  ever, 
found,  except  in  prenuptial  settlements ;  and 
there  is  the  same  reason  in  such  case  to  suppose 
that  a  common  heir  is  intended  as  exists  where 
the  persons  are  husband  and  wife.  The  state- 
ment in  the  text  is,  therefore,  clearly  applicable 
under  such  circumstances ;  but  whether  the 
same  construction  would  prevail  where  the  two 
persons  were  not  in  contemplation  of  marriage 
would  seem  to  be  open  to  serious  question. 

The  statement  in  the  text  assumes  that  the 
limitation  is  to  the  heirs  of  two  persons  only. 
In  case  the  remainder  were  to  the  heirs  of  more 


than  two  persons,  with  each  or  several  of 
whom  the  person  to  whom  the  freehold  is 
given  might  lawfully  intermarry,  a  very  curious 
question  of  construction  would  arise,  and  would 
of  course  have  to  be  decided  upon  the  intention 
as  discoverable  from  the  whole  instrument. 
See  i  Preston  on  Estates  345. 

Illustrations.  —  In  Helm  v.  Frisbie,  59  Ind. 
526,  there  was  a  devise  to  the  testator's  wife 
"  during  her  life,  remainder  to  the  issue  of  her 
body  by  me  begotten,  provided  also  that  such 
issue  live  to  lawful  age,  and  on  failure  thereof  " 
remainder  over.  It  was  held  that  this  did  not 
fall  within  the  Rule  in  Shelley's  Case,  but  the 
wife  took  an  estate  for  life  with  contingent  re- 
mainder over  in  event  of  the  death  of  the  issue 
during  minority. 

Where  an  estate  was  conveyed  to  P.  D.  "  for 
and  during  the  term  of  her  natural  life,"  and  at 
her  death  to  the  heirs  of  the  said  P.  D.,  "  which 
have  been  or  may  be  begotten  on  the  body  of 
said  P.  D.,  by  her  present  husband,  the  said 
L.  W.  D.,  to  them  the  heirs  of  said  P.  D.  and 
L.  W.  D.,  their  heirs  and  assigns  forever,"  it 
was  held  that  the  qualifying  words  "  by  her 
present  husband,  the  said  L.  W.  D.,"  etc.,  con- 
fined the  remainder  to  the  children  of  P.  D.  and 
L.  W.  D.,  and  took  the  case  out  of  the  general 
rule  of  descent  according  to  Shelley's  Case. 
Dawson  v.  Quinnerly,  118  N.  Car.  188. 

To  create  an  estate  tail  under  the  Rule  in 
Shelley's  Case,  it  is  essential  that  the  limitations 
to  the  heirs  of  the  body  should  be  to  the  heirs 
of  the  body  of  the  ancestor  who  takes  the  par- 
ticular estate  and  to  the  heirs  of  the  body  of 
that  ancestor  alone.  It  is  not  enough  that  the 
limitation  should  be  to  the  heirs  of  the  person 
having  the  particular  estate  and  of  another  who 
might  have  a  common  heir  of  their  bodies.  In 
the  latter  case  the  limitation  over  after  the  life 
estate  is  held  to  be  a  remainder,  and  the  heirs 
take  as  purchasers  per  formam  doni  and  not  by 
descent.  Mudge  v.  Hammill,  21  R.  I.  283,  af- 
firmed 21  R.  I.  463. 

3.  Persons  Capable  of  Common  Heir.  —  Fletcher 
v.  Fletcher,  88  Ind.  418;  Steel  v.  Cook,  1  Met. 
(Mass.)  281  ;  Pressgrove  v.  Comfort,  58  Miss. 
645  ;  Crockett  v.  Robinson,  46  N.  H.  454  ;  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Skinner,  2  Ohio  Cir. 
Dec.  688,  affirmed  30  Cine.  L.  Bui.  307 ;  Cock- 
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more  persons  who  are  incapable  of  having  a  common  heir,  with  remainder  to 
their  heirs,  or  heirs  of  their  bodies,  the  Rule  in  Shelley's  Case  operates.  If 
the  remainder  is  to  heirs,  the  ancestors  take  a  joint  inheritance  in  fee  simple. 
If  the  remainder  is  to  heirs  of  their  bodies,  the  ancestors  will  each  take  a 
several  inheritance  in  fee  tail  in  such  part  as  would  be  the  share  of  such 
ancestor's  heirs  of  his  body  according  to  the  number  of  joint  tenants  to  whom 
the  freehold  is  given.1  Where  there  is  a  freehold  in  common  or  successively 
to  two  or  more  persons  who  are  incapable  of  having  a  common  heir,  with 
remainder  to  their  heirs,  or  heirs  of  their  bodies,  the  Rule  in  Shelley's  Case 
will  operate,  and  such  persons  will  each  take  a  several  inheritance,  in  fee 
simple  or  fee  tail,  as  the  case  may  be,  to  such  proportion  as  would  be  the 
share  of  such  ancestor's  heirs,  etc.,  according  to  the  number  of  persons  to 
whom  the  freehold  is  given.2 

d.  Freehold  to  Several,  Remainder  to  Heirs,  etc.,  of  One  of 
Them.  —  Where  the  freehold  is  given  to  several  persons  in  common, 
remainder  to  the  heirs  or  heirs  of  the  body  of  one  of  them,  the  Rule  operates 
to  the  extent  of  the  share  of  him  who  takes  the  freehold,  according  to  the 
number  to  whom  the  freehold  is  given.3  Where  the  freehold  is  given  to 
several  jointly,  remainder  to  the  heirs  or  heirs  of  the  body  of  one  of  them, 
the  Rule  will  operate,  and  the  person  to  whom  the  freehold  is  limited  will  take 
an  inheritance  in  the  entirety.4    Where  the  freehold  is  given  to  several  suc- 


ins's  Appeal,  1 1 1  Pa.  St.  26  ;  Brown  v.  Bryant, 
17  Tex.  Civ.  App.  454;  Bramble  v.  Billups,  4 
Leigh  (Va.)  90. 

If  the  prior  freehold  were  to  the  two  persons 
jointly,  then  the  freehold  and  the  inheritance, 
both  being  joint,  will  merge  into  a  joint  inherit- 
ance in  possession.  But  if  the  two  persons  have 
the  freehold  severally  or  successively,  merger 
cannot  take  place,  and  the  ancestors  will  have 
a  distinct  inheritance  jointly,  in  remainder. 

Husband  and  Wife. —  Under  a  devise  to  hus- 
band and  wife  during  their  respective  lives,  and 
after  their  deaths  to  their  heirs,  it  was  held  that 
the  husband  and  wife  took  a  fee  simple.  Mc- 
Feely  v.  Moore,  5  Ohio  465,  24  Am.  Dec.  314. 
See  also  King  v.  Beck,  12  Ohio  390. 

In  Auman  v.  Auman,  21  Pa.  St.  343,  it  was 
held  that  a  limitation  to  husband  and  wife  with 
remainder  to  their  heirs  vested  the  whole  fee  in 
them  as  tenants  by  the  entirety.  See  also  Green 
v.  King,  2  W.  Bl.  121 1  ;  Waters  v.  Lyon,  141 
Ind.  175. 

1.  Persons  Incapable  of  Common  Heir.  —  Man- 
chester v.  Durfee,  5  R.  I.  553  ;  Browning's  Peti- 
tion, 16  R.  I.  443;  Brown  v.  Bryant,  17  Tex. 
Civ.  App.  454 ;  Whitworth  v.  Stuckey,  1  Rich. 
Eq.  (S.  Car.)  404.  See  also  Carroll  v.  Burns, 
108  Pa.  St.  386. 

In  McFeely  v.  Moore,  5  Ohio  464,  24  Am. 
Dec.  314,  there  was  a  devise  to  W.  and  P.  of 
"  the  use  of  these  two  tracts  of  land  during 
their  respective  lives,  but  at  their  decease  my 
will  is  that  these  two  tracts  of  land  descend  to 
their  heirs,  to  whom  I  bequeath  the  same."  It 
was  held  that,  by  the  Rule  in  Shelley's  Case, 
W.  and  P.  took  a  fee  simple. 

In  Hageman  v.  Hageman,  129  111.  164,  there 
was  a  devise  to  the  testator's  four  sons,  with  the 
provision  that  such  sons  "  shall  neither  of  them 
sell  or  mortgage  any  of  the  lots  last  above  men- 
tioned, but  the  same  shall  go  to  their  heirs  after 
them."  It  was  held  that  the  sons  took  a  fee 
simple. 

2.  Freehold  in    Common    or    Successively.  — 

Carnes  v.  Baker,   100  Ga.  779.    Whether  the 


ancestor's  freehold  and  inheritance  will  con- 
solidate will  be  dependent  upon  the  doctrine  of 
merger.  See  Pierce  v.  Pierce,  14  R.  I.  514; 
Wicker  v.  Ray,  118  111.  472. 

3.  Freehold  in  Common.  —  2  Preston  on  Es- 
tates 321  ;  Carpenter  v.  Van  Olinder,  127  111.  42, 
11  Am.  St.  Rep.  92;  Weld  v.  Williams,  13  Met. 
(Mass.)  486. 

Illustrations.  —  In  Fuller  v.  Chamier,  L.  R. 
2  Eq.  682,  the  will  gave  to  the  testator's  sister, 
three  nephews,  and  two  nieces  the  property  in 
dispute,  each  to  have  an  equal  share  during  their 
natural  lives,  and  after  their  decease  it  was 
given  and  bequeathed  to  the  next  lawful  heir  of 
one  of  the  nephews,  Thomas  Crookenden.  The 
question  the  court  decided  was  whether  the  Rule 
in  Shelley's  Case  applied,  and  whether  Thomas 
Crookenden  took  a  life  estate  or  a  fee;  the  de- 
cision was  that  the  limitation  fell  within  the 
Rule  and  that  he  to»k  a  fee  simple  in  the  whole 
land. 

In  Bullard  v.  Goffe,  20  Pick.  (Mass.)  252,  the 
limitation  was  to  a  husband  and  wife  for  their 
lives  and  the  life  of  the  survivor,  and  after  the 
decease  of  the  husband  to  the  use  of  the  heirs 
of  the  wife.  It  was  held  that  in  case  the  wife 
survived  the  husband  the  fee  simple  vested  in 
her.  See  also  Kepler  v.  Reeves,  7  Ohio  Dec. 
(Reprint)  34,  1  Cine.  L.  Bui.  58;  Hess  v.  Lakin, 
7  Ohio  Dec.  300. 

Merger.  —  Whether  the  freehold  and  the  in- 
heritance merge  or  remain  distinct  estates  in 
the  ancestor  will  depend  upon  the  law  of 
merger,  as  has  been  observed  before  (see  supra, 
this  section.  Subsequent  Estate),  according  to 
the  time  at  which  the  gift  to  heirs,  etc.,  is  to 
take  effect. 

Gift  of  Personalty  to  Husband  and  Wife,  Re- 
mainder to  Heirs  of  Wife.  —  See  supra,  this  sec- 
tion. Prior  Estate. 

4.  When  Freehold  Is  Given  Jointly.  —  Whether 
the  ancestor's  freehold  and  his  inheritance 
merge,  thus  giving  to  him  the  inheritance  in 
possession  sub  modo,  or  whether  he  takes  the 
inheritance  by  way  of  remainder,  will  depend 
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cessively,  remainder  to  the  heirs  or  heirs  of  the  body  of  one  of  them,  the 
Rule  operates,  and  the  one  to  whose  heirs,  etc.,  the  remainder  is  given  will 
take  the  inheritance,  subject  to  the  other  freehold  estates.1 

4.  Same  Instrument  Must  Give  Both  Estates.  —  Both  estates  must  arise  under 
the  same  instrument.'2 

5.  Equitable  Estates  —  a.  Rule  Applies  TO  Equitable  Estates.  —  The 
Rule  applies  to  equitable  as  well  as  to  legal  limitations;3  but  the  prior  and 
the  subsequent  limitations  must  both  be  of  the  same  quality  in  this  respect  — 
either  both  legal  or  both  equitable.4 


upon  the  law  of  merger  as  applicable  to  the 
form  of  the  gift,  i  Preston  on  Estates  336  et 
seq. ;  Fearne  on  Cont.  Rem.  36.  See  supra, 
this  section,  Subsequent  Estate. 

1.  Freehold  Given  Successively.  —  Brown  v. 
Renshaw,  57  Md.  67. 

Freehold  to  Several  —  Remainder  to  Heirs  of 
One  of  Them.  —  Where  the  limitation  was  to  the 
heirs  of  N.,  while  the  life  estate  was  in  N.  and 
her  children,  it  was  held  that  the  Rule  had  no 
application,  since  the  remainder  was  not  to  the 
heirs  of  the  same  persons  to  whom  the  life  es- 
tate was  given,  but  to  the  heirs  of  one  of  them 
only.    Shaw  v.  Robinson,  42  S.  Car.  342. 

2.  Same  Instrument.  ■ — ■  1  Fearne  on  Cont. 
Rem.  71;  1  Preston  on  Estates  309;  Moore  v. 
Parker,  1  Ld.  Raym.  37  ;  Doe  v.  Fonnereau,  2 
Dougl.  487;  Snowe  v.  Cuttler,  1  Lev.  135. 

An  estate  taken  by  the  ancestor  by  way  of  re- 
sulting use  is  for  this  purpose  an  estate  arising 
under  the  same  instrument,  Challis  on  Real 
Prop.  133;  1  Fearne  on  Cont.  Rem.  41  ;  1  Pres- 
ton on  Estates  309 ;  Pibus  v.  Mitford,  1  Vent. 
372  ;  Wills  v.  Palmer,  2  W.  Bl.  687  ;  or  an  es- 
tate limited  under  a  subsequent  exercise  of  a 
power  contained  in  the  instrument,  1  Fearne 
on  Cont.  Rem.  74 ;  1  Preston  on  Estates  309 ; 
Challis  on  Real  Prop.  133;  Venables  v.  Morris, 
7  T.  R.  342  ;  or  a  will  and  a  codicil  being  part 
of  the  will,  Hayes  v.  Foorde,  2  W.  Bl.  698  ;  1 
Preston  on  Estates  309. 

Deeds  and  Wills.  —  The  Rule  in  Shelley's  Case 
is  equally  applicable  to  wills  as  to  deeds.  Lyles 
v.  Digges,  6  Har.  &  J.  (Md.)  364,  14  Am.  Dec. 
281. 

In  Martling  v.  Martling,  55  N.  J.  Eq.  787,  it 
was  said:  "  The  discussion  of  this  subject  has 
been  mainly  in  the  construction  of  devises,  but 
the  doctrine  is  equally  applicable  to  deeds  of 
conveyances  to  uses."  Citing  Finche's  Case,  6 
Coke  65;  Carter  v.  Ringstead,  Cro.  Eliz.  208; 
Evans  v.  Evans,  (1892)  2  Ch.  173.  See  also 
supra,  this  title,  Statement  and  Origin  of  Rule. 

3.  Rule  Applies  to  Equitable  Estates. —  1  Fearne 
on  Cont.  Rem.  52,  57. 

England.  —  In  re  Youmans,  (1901)  1  Ch.  720; 
Van  Grutten  v.  Foxwell,  (1897)  A.  C.  658. 

Canada.  —  Nealis  v.  Jack,  N.  Bruns.  Eq.  Cas. 
426. 

United  States.  —  Green  v.  Green,  23  Wall. 
(U.  S.)  486. 

District  of  Columbia.  —  Sims  v.  Georgetown 
College,  1  App.  Cas.  (D.  C.)  79. 

Illinois.  —  Baker  v.  Scott,  62  111.  86  ;  Glover 

Condell,  163  111.  588. 

Maryland.  —  Brown  v.  Renshaw,  57  Md.  67. 
Mississippi.  —  Powell  v.   Brandon,  24  Miss. 
343- 

New  Jersey.  —  Cushing  v.  Blake,  30  N.  J.  Eq. 
689;  Martling  v.  Martling,  55  N.  J.  Eq.  771. 


New  York.  —  McWhorter  v.  Agnew,  6  Paige 
(N.  Y.)  in;  Brown  v.  Wadsworth,  168  N.  Y. 
232,  32  N.  Y.  App.  Div.  423. 

Ohio.- — Armstrong  v.  Zane,  12  Ohio  287. 
See  also  Mack  v.  Champion,  11  Ohio  Dec.  (Re- 
print) 327,  26  Cine.  L.  Bui.  113. 

Pennsylvania.  —  Barcus's  Petition,  3  Pa. 
Dist.  324;  Kepple's  Appeal,  53  Pa.  St.  211. 

Rhode  Island.  —  Taylor  v.  Lindsay,  14  R.  I. 
518;  Cowing  v.  Dodge,  19  R.  I.  605. 

South  Carolina.  —  Shaw  v.  Robinson,  42  S. 
Car.  346. 

Tennessee.  —  Williams  v.  Williams,  1 1  Lea 
(Tenn.)  652 ;  Turner  v.  Ivie,  5  Heisk.  (Tenn.) 

222. 

There  is  considerable  diversity  of  doctrine  in 
the  various  states  as  to  when  trusts  will  or  will 
not  be  executed  into  legal  estates.  This  is,  of 
course,  a  precedent  question  of  law,  which  must 
be  settled  before  the  application  of  the  Rule  in 
Shelley's  Case  is  considered.  See  the  title 
Trusts  and  Trustees. 

Passive  Trusts.  —  See  Dodson  v.  Ball,  60  Pa. 
St.  492,  100  Am.  Dec.  586  ;  Carradine  v.  Carra- 
dine,  33  Miss.  698 ;  Warner  v.  Sprigg,  62  Md. 
14.    See  also  Yarnall's  Appeal,  70  Pa.  St.  335. 

Conflict  in  Early  Cases.  —  At  one  time  it  was 
seriously  questioned  whether  the  Rule  in  Shel- 
ley's Case  was  applicable  to  any  equitable  es- 
tate. It  is  shown  elsewhere  (see  infra,  this 
subsection,  Does  Not  Apply  to  Executory 
Trusts  nor  Marriage  Articles)  that  the  Rule 
does  not  govern  executory  trusts.  In  Bagshaw 
v.  Spencer,  1  Ves.  142,  2  Atk.  582,  1  Coll.  Jurid. 
No.  15,  Lord  Hardwicke  took  the  ground  that 
there  was  no  difference  in  this  respect  between 
an  executed  and  an  executory  trust,  and  refused 
to  apply  the  Rule.  This  decision,  however,  was 
permanently  overruled  by  Lord  Northington  in 
Wright  v.  Pearson,  1  Eden  119,  and  by  Lord 
Thurlow  in  Jones  v.  Morgan,  1  Bro.  C.  C.  206. 
Since  then  it  has  never  been  doubted  that  the 
Rule  in  Shelley's  Case  was  fully  applicable  to 
equitable  estates.  See  4  Kent's  Com.  219, 
220. 

In  Doe  v.  Laming,  2  Burr.  1100,  Lord  Mans- 
field denied,  as  he  did  also  in  Colson  v.  Colson, 
2  Atk.  248,  that  there  was  any  solidity  in  the 
distinction  between  trusts  executed  and  trusts 
executory,  and  held  that  all  trusts  were  execu- 
tory, because  a  trust  executed  was  within  the 
statute  of  uses.  He  insisted,  also,  that  there 
was  no  foundation  for  the  distinction  between 
the  equitable  and  the  legal  estate,  and  that  a 
court  of  equity  as  well  as  a  court  of  law  was 
bound  by  a  general  rule  of  law. 

4.  Estates  Must  Be  Both  Legal  or  Both  Equi- 
table —  England.  - —  Shapland  v.  Smith.  1  Bro. 
C.  C.  75;  Van  Grutten  v.  Foxwell,  (1897)  A.  C. 
658. 
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b.  Does  Not  Apply  to  Executory  Trusts  nor  Marriage  Articles. 
—  The  Rule  in  Shelley's  Case  is  not  applicable  to  executory  trusts.  There- 
fore, where  the  instrument  is  in  the  light  of  a  set  of  instructions  merely,  and 
a  conveyance  under  the  direction  of  a  court  of  equity  is  necessary  to  carry  it 
into  effect,  the  court  will  decree  a  conveyance  in  such  form  as  will  effectuate 
the  intention.1  The  same  is  true  in  respect  to  marriage  settlements,  since 
they  are  always  considered  as  raising  executory  trusts,  unless,  prior  to  the 
marriage,  they  have  been  carried  into  execution  by  a  settlement  in  fact.a 
The  doctrine,  however,  that  agreements  for  a  settlement  of  a  wife's  separate 
estate  in  view  of  marriage  are  excepted  from  the  operation  of  the  Rule  in 
Shelley's  Case  has  been  held  not  to  apply  where  the  settlement  has  been 
actually  completed  by  a  formal  deed.3 

6.  Applies  to  Personal  Property.  —  While,  strictly  speaking,  the  Rule  in 
Shelley's  Case  is  applicable  only  to  real  estate,  the  same  principles  are  applied, 
by  analogy,  to  similar  dispositions  of  personal  property,  and  to  the  same 
extent.4 

7.  Limitation  Must  Be  to  Heirs  qua  Heirs  —  a.  General  Principle.  —  In 
order  to  bring  the  Rule  in  Shelley's  Case  into  operation  the  subsequent  estate 


District  of  Columbia.  —  Sims  v.  Georgetown 
College,  i  App.  Cas.  (D.  C.)  79. 

Illinois.  —  Baker  v.  Scott,  62  111.  86  ;  Bennett 
v.  Bennett,  66  111.  App.  28 ;  Glover  v.  Condell, 
163  111.  588;  Monast  v.  Letourneau,  87  111.  App. 
300. 

Iowa.  —  Hanna  v.  Hawes,  45  Iowa  441  ; 
Zuver  v.  Lyons,  40  Iowa  513. 

Maryland.  —  Ware  v.  Richardson,  3  Md.  505, 
56  Am.  Rep.  762  ;  Home  v.  Lyeth,  4  Har.  &  J. 
(Md.)  431  ;  Ware  v.  Richardson,  3  Md.  505,  56 
Am.  Dec.  762 ;  Handy  v.  McKim,  64  Md.  560  ; 
Mercer  v.  Hopkins,  88  Md.  309. 

New  York.  —  Brown  v.  Wadsworth,  168  N. 
Y.  235. 

Pennsylvania.  —  Hemphill's  Estate,  5  Pa. 
Dist.  690,  18  Pa.  Co.  Ct.  527;  Little  v.  Wilcok, 
119  Pa.  St.  439;  Mannerback's  Estate,  133  Pa. 
St.  342. 

Rhode  Island.  —  Thurston  v.  Thurston,  6  R. 
I.  296. 

Tennessee.  —  Turner  v.  Ivie,  5  Heisk. 
'(Tenn.)  222. 

Id  Form  Legal  but  in  Fact  Equitable,  —  "  Where 
the  prior  limitation  is  in  form  equitable,  while 
the  subsequent  limitation  is  in  form  legal,  the 
Rule  will  apply,  if  all  the  limitations  are  made 
in  fact  equitable  by  reason  that  the  whole  legal 
estate  happens  to  be  outstanding."  Challis  on 
Real  Prop.  134,  citing  In  re  White,  7  Ch.  D. 
201 . 

In  Form  Equitable  but  in  Fact  Legal.  —  If  one 
estate  is  in  form  equitable  and  the  other  in  form 
legal,  the  Rule  will  apply  if  both  limitations  are 
made  in  fact  legal  by  reason  that  the  trust  is 
executed  by  the  statute  of  uses.  Thus,  where 
the  subsequent  limitation  was  legal  and  the 
prior  estate  in  form  equitable,  but  in  fact  a 
legal  estate,  the  trust  being  passive,  the  Rule 
was  applied.    Warner  v.  Sprigg,  62  Md.  14. 

1.  1  Preston  on  Estates,  355,  387  et  seq.\  4 
Kent's  Com.  218;  Leonard  v.  Sussex,  2  Vern. 
526;  Papillon  v.  Voice,  2  P.  Wms.  471  ;  Sims  v. 
Georgetown  College,  1  App.  Cas.  (D.  C.)  85 ; 
Home  v.  Lyeth,  4  Har.  &  J.  (Md.)  435  ;  Bucklin 
v.  Creighton.  18  R.  I.  325:  Carrigan  v.  Drake, 
36  S.  Car.  354  ;  Shaw  v.  Robinson,  42  S.  Car. 
346-  See  also  Martling  v.  Martling,  55  N.  J. 
Eq.  780,  and  see  the  title  Trusts  and  Trustees. 


2.  Does  Not  Apply  to  Marriage  Settlements.  — 

Fields  v.  Gwynn,  19  App.  Cas.  (D.  C.)  99; 
Brown  v.  Wadsworth,  168  N.  Y.  234;  Kirby  v. 
Brownlee,  7  Ohio  Cir.  Dec.  460,  13  Ohio  Cir. 
Ct.  86.  And  see  the  title  Marriage  Settle- 
ments, vol.  19,  p.  1224. 

3.  Completion  by  Formal  Deed.  —  Cushing  v. 
Blake,  30  N.  J.  Eq.  689;  Brown  v.  Wadsworth, 
32  N.  Y.  App.  Div.  429. 

4.  Personal  Property  —  England.  —  Butterfield 
v.  Butterfield,  1  Ves.  154;  Garth  v.  Baldwin,  2 
Ves.  646;  Elton  v.  Eason,  19  Ves.  Jr.  78. 

Alabama.  —  Machen  v.  Machen,  15  Ala.  373; 
Hamner  v.  Smith,  22  Ala.  433  ;  Mason  v.  Pate, 
34  Ala.  379. 

Florida.  —  Watts  v.  Clardy,  2  Fla.  369. 
Illinois.  —  Glover  v.  Condell,  163  111.  587. 
Indiana.  —  Smith  v.  McCormick,  46  Ind.  135. 
Compare  Siceloff  v.  Redman,  26  Ind.  251. 

Maryland.  —  Home  v.  Lyeth,  4  Har.  &  J. 
(Md.)  435  ;  Hughes  v.  Nicklas,  70  Md.  484,  14 
Am.  St.  Rep.  377. 

Mississippi.  —  Powell  v.  Brandon,  24  Miss. 
345;  Hampton  v.  Rather,  30  Miss.  193;  Press- 
grove  v.  Comfort,  58  Miss.  644. 

North  Dakota.  —  Crandell  v.  Barker,  8  N. 
Dak.  272;  Knox  v.  Barker,  8  N.  Dak.  272. 

Pennsylvania.  —  Smith's  Appeal,  23  Pa.  St. 
9;  Mengel's  Appeal,  61  Pa.  St.  248;  Cockins's 
Appeal,  in  Pa.  St.  26. 

Rhode  Island.  —  Taylor  v.  Lindsay,  14  R.  I. 
518;  Evans  v.  Weatherhead,  (R.  I.  1902)  53 
Atl.  Rep.  866. 

South  Carolina.  —  Dott  v.  Cunnington,  1 
Bay  (S.  Car.)  453,  1  Am.  Dec.  624. 

Tennessee.  —  Polk  v.  Faris,  9  Yerg.  (Tenn.) 
209,  30  Am.  Dec.  400. 

In  Keys's  Estate,  4  Pa.  Dist.  134,  it  was  said: 
"  The  Rule  in  Shelley's  Case  does  not,  of 
course,  apply  to  limitations  of  personal  estate; 
but  by  analogy  to  it,  under  the  rule  that  words 
which  create  an  estate  tail  where  the  subject  is 
realty  confer  an  absolute  estate  where  the  sub- 
ject is  personalty,  a  gift  to  one  for  life,  in  per- 
sonalty, with  remainder  to  the  heirs  of  his 
body,  is  an  absolute  gift  to  the  first  taker. 
Browncker  v.  Bagot,  19  Ves.  Jr.  574:  Williams 
on  Executors  752 ;  Potts's  Appeal,  30  Pa.  St. 
169;  Mengel's  Appeal,  61  Pa.  St.  248." 
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must  be  limited  to  the  heirs  qua  heirs  of  the  first  taker;  that  is  to  say,  it  must 
be  given  to  the  heirs  or  heirs  of  the  body  as  an  entire  class  or  denomination  of 
persons,  and  not  merely  to  individuals  embraced  within  such  class.  In  other 
words,  the  Rule  applies  only  when  in  the  subsequent  limitation  to  the  "  heirs  " 
or  ' '  heirs  of  the  body  ' '  the  words  ' '  heirs  "  or  "  heirs  of  the  body  ' '  are  used  in 
their  technical  sense.  Therefore,  where  the  terms  "  heirs,"  etc.,  are  used 
improperly,  as  mere  descriptio  personarum,  the  Rule  has  no  application.1 
Conversely,  in  those  instruments,  such  as  wills,  where  technical  words  are  not 
necessary  to  create  an  estate  of  inheritance,  if  there  is  meant  a  limitation  which 
should  in  proper  legal  phrase  have  been  expressed  by  the  technical  term 
"heirs'  or  "  heirs  of  the  body,"  such  technical  meaning  will  be  given  to 
whatever  form  of  words  may  have  been  used,  and  the  Rule  will  operate.3 


So  the  Rule  has  been  held  to  apply  to  lease- 
holds. Atkinson  v.  Hutchinson,  3  P.  Wms.  259  ; 
Home  v.  Lyeth,  4  Har.  &  J.  (Md.)  431  ;  Seeger 
v.  Leakin,  76  Md.  506 ;  Hughes  v.  Nicklas,  70 
Md.  484,  14  Am.  St.  Rep.  377. 

Yields  to  Contrary  Intent.  — •  Taylor  v.  Lindsay, 
14  R.  I.  518. 

And  that  the  Rule  yields  more  readily  to  a 
contrary  intent,  see  Glover  v.  Condell,  163  111. 
587;  Home  v.  Lyeth,  4  Har.  &  J.  (Md.)  431; 
Bucklin  v.  Creighton,  18  R.  I.  325;  Evans  v. 
Weatherhead,  (R.  I.  1902)  53  Atl.  Rep.  866. 

Contra.  —  But  in  Herrick  v.  Franklin,  L.  R. 

6  Eq.  593,  it  was  said  :  "  There  is  no  authority 
for  holding  that  because  the  Rule  in  Shelley's 
Case,  1  Rep.  219,  applies  to  real  estate,  it  is  to 
be  applied  to  personal  estate  also." 

And  in  Bennett  v.  Bennett,  66  111.  App.  40, 
there  seems  to  be  doubt  whether  the  Rule  ap- 
plies to  personalty. 

A  testator  directed  his  real  estate  to  be  sold 
and  the  income  of  six  hundred  dollars  to  be 
paid  annually  to  the  plaintiff  during  her  natural 
life,  and  at  her  death  the  principal  sum  to  be 
paid  to  her  heirs  in  equal  proportions.  It  was 
held  that  the  Rule  in  Shelley's  Case  had  no  ap- 
plication in  the  disposition  of  personal  property 
and  that  the  plaintiff  was  entitled  to  the  income 
only,  and  not  to  the  principal.   Gross  v.  Sheeler, 

7  Houst.  (Del.)  280.  And  see  Siceloff  v.  Red- 
man, 26  Ind.  251  ;  Smith  v.  Butcher,  10  Ch.  D. 
113. 

1.  Heirs  qua  Heirs  —  England.  —  Van  Grut- 
ten  v.  Foxwell,  (1897)  A.  C.  658. 

United  States.  —  De  Vaughn  v.  Hutchinson, 
165  U.  S.  566. 

District  of  Columbia.  —  Sims  v.  Georgetown 
College,  1  App.  Cas.  (D.  C.)  82;  De  Vaughn  v. 
De  Vaughn,  3  App.  Cas.  (D.  C.)  55. 

Illinois.  —  Baker  v.  Scott,  62  111.  86  ;  Belslay 
v.  Engel,  107  111.  182. 

Indiana.  —  Helm  v.  Frisbie,  59  Ind.  526  ;  Mc- 
Ilhinny  v.  Mcllhinny.  137  Ind.  411,  45  Am.  St. 
Rep.  186;  Granger  v.  Granger,  147  Ind.  95; 
Conger  v.  Lowe,  124  Ind.  368. 

Maryland.  —  Handy  v.  McKim,  64  Md.  560. 

New  Jersey.  —  Martling  v.  Martling,  55  N.  J. 
Eq.  773- 

North  Carolina.  —  Starnes  v.  Hill,  112  N. 
Car.  1;  Crawford  v.  Wearn,  115  N.  Car.  540; 
Bird  v.  Gilliam,  121  N.  Car.  326  ;  May  v.  Lewis, 
(N.  Car.  1903)  43  S.  E.  Rep.  550. 

North  Dakota.  —  Crandell  v.  Barker,  8  N. 
Dak.  263. 

Ohio.  —  Connecticut  Mut.  L.  Ins.  Co.  v.  Skin- 
ner, 2  Ohio  Cir.  Dec.  688,  affirmed  30  Cine.  L. 
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Bui.  307;  King  v.  Beck,  15  Ohio  559,  12  Ohio 
300;  Brockschmidt  v.  Archer,  64  Ohio  St.  514. 

Pennsylvania.  —  Jones  v.  Bower,  20  Pa.  Co. 
Ct.  95;  Guthrie's  Appeal,  37  Pa.  St.  10;  Kuntz- 
leman's  Estate,  136  Pa.  St.  142,  20  Am.  St. 
Rep.  909;  Clemens  v.  Heckscher,  185  Pa.  St. 
476. 

South  Carolina.  —  McLure  v.  Young,  3  Rich. 
Eq.  (S.  Car.)  559;  Fields  v.  Watson,  23  S.  Car. 
42 ;  Carrigan  v.  Drake,  36  S.  Car.  354 ;  Gads- 
den v.  Desportes,  39  S.  Car.  131. 

Texas.  —  Simonton  v.  White,  93  Tex.  50. 

See  also  Preston  on  Estates,  278  et  seq. ;  1 
Fearne  on  Cont.  Rem.  197  et  seq. 

To  bring  a  devise  within  the  Rule  in  Shel- 
ley's Case  the  limitation  must  be  to  the  heirs  in 
fee  or  in  tail  as  nomcn  collectivum  for  the  whole 
line  of  inheritable  blood.  McCann  v.  McCann, 
197  Pa.  St.  452. 

Test.  —  In  Shapley  v.  Diehl,  203  Pa.  St.  566, 
it  was  said  :  "  The  test  is  how  the  donees  in 
remainder  are  to  take.  If  as  purchasers  under 
the  donor,  then  the  particular  estate  is  limited 
by  the  literal  words  of  the  deed,  and  the  Rule 
in  Shelley's  Case  has  no  application  ;  but  if  the 
remaindermen  are  to  take  as  heirs  to  the  donee 
of  the  particular  estate,  then  what  has  been 
called  the  '  superior  intent,'  as  declared  in  Shel- 
ley's Case,  operates,  and  the  first  donee  takes  a 
fee,  whatever  words  may  be  used  in  describing 
the  estate  given  to  him." 

Issue  Used  as  Descriptio  Personarum  —  Rule 
Held  Not  to  Apply.  —  See  Parkhurst  v.  Har- 
rower,  142  Pa.  St.  432,  24  Am.  St.  Rep.  507 ; 
Peirce  v.  Hubbard,  152  Pa.  St.  18;  Nes  v.  Ram- 
say, 155  Pa.  St.  632;  O'Rourke  Sherwin,  156 
Pa.  St.  385;  Hill  v.  Giles,  201  Pa.  St.  215; 
Myers  v.  Anderson,  1  Strobh.  Eq.  (S.  Car.) 
346,  47  Am.  Dec.  537;  Mclntyre  v.  Mclntyre, 
16  S.  Car.  290;  Bradford  v.  Griffin,  40  S.  Car. 
468;  Hancock  v.  Butler,  21  Tex.  804;  Evans  v. 
King,  21  Ont.  App.  519,  24  Can.  Sup.  Ct.  356. 
See  also  the  title  Issue  (Descendants),  vol. 
17,  p.  542. 

When  the  Limitation  Is  to  "  Heirs,"  Etc.  — 

See  the  title  Heir,  Heirs,  and  the  Like,  vol. 
15,  p.  318. 

"  Heirs  of  the  Body  "  Primarily  Words  of  Limi- 
tation. —  See  Doe  v.  Colyear,  1 1  East  548  ;  les- 
son v.  Doe,  2  Bligh  2  ;  Doe  v.  Harvey,  4  B.  &  C. 
610,  10  E.  C.  L.  420.  See  also  the  title  Heir, 
Heirs,  and  the  Like.  vol.  15.  p.  318. 

2.  Rule  Operative  if  Limitation  Is  Equivalent 
to  One  to  "  Heirs  "  or  to  "  Heirs  of  the  Body."  — 
King  v.  Rea,  56  Ind.  1  ;  Fletcher  v.  Fletcher,  88 
Jnd.  418;  Simpers  v.  Simpers,  15  Md.  160;  Sey- 
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Where  the  intention  of  the  testator  is  that  the  second  taker  shall  take  not 
from  him,  but  from  the  first  taker,  then  the  words  "  children,"  "  issue,"  etc., 
as  well  as"  heirs"  become  words  of  limitation,  and  the  Rule  in  Shelley's  Case 
is  applicable. 1 

Children.  —  But  where  there  is  a  devise  to  one  for  life  and  after  his  death  to 
his  "children,"  the  Rule  has  no  application,2  unless  it  can  be  made  to  appear 
that  "  children  "  was  used  in  the  sense  of  "  heirs."  3 

b.  What  Limitations  Will  Be  So  Construed.  —  The  question 
whether  the  terms  of  limitation  used  in  a  devise  or  grant  were  intended  by 
the  testator  or  grantor  as  the  equivalent  of  the  technical  words  "  heirs"  or 
"  heirs  of  the  body,"  and  to  embrace  an  entire  class  or  denomination  of  per- 
sons, and  not  merely  the  individuals  who  constitute  that  class,  is,  as  has  been 
repeatedly  said,  one  of  construction,  and  must  in  every  instance  be  determined 
by  the  ordinary  rules  of  interpretation  applicable  to  devises  and  conveyances, 
before  the  Rule  in  Shelley's  Case  can  be  applied.  These  rules  of  interpreta- 
tion have  been  set  out  in  other  titles  in  this  work,4  but  other  illustrations  will 
be  found  in  the  note  hereto.5 


bert  v.  Hibbert,  5  Pa.  Super.  Ct.  538 ;  Halde- 
rnan  v.  Haldeman,  40  Pa.  St.  29 ;  Mason  v. 
Ammon,  117  Pa.  St.  127;  Armstrong  v.  Miche- 
ner,  160  Pa.  St.  21  ;  Yarnall's  Appeal,  70  Pa. 
St.  335 ;  Shapley  v.  Diehl,  203  Pa.  St.  566; 
Peterborough  Real  Estate  Invest.  Co.  v.  Patter- 
son, 13  Ont.  142.  And  see  Titzell  v.  Cochran, 
(Pa.  1887)  8  Cent.  Rep.  513. 

Preliminary  Question  of  Construction.  —  It  thus 
appears  that  the  Rule  in  Shelley's  Case  is  to  be 
invoked  only  when  the  subsequent  limitation  is 
to  the  technical  "  heirs,"  etc.,  of  the  person  tak- 
ing the  prior  freehold.  Whether  such  is  or  is 
not  really  the  nature  of  the  remainder  is  purely 
a  preliminary  question  of  construction,  and  in 
tact  forms  no  part  of  the  law  concerning  the 
Rule.  See  supra,  this  title,  Not  Rule  of  In- 
tention. 

1.  Children,  Issue,  Etc. —  Brinton  v.  Martin, 
197  Pa.  St.  618. 

Where  the  general  intention  is  that  the  first 
devisee  shall  be  a  root  of  a  new  succession, 
and  those  in  remainder  shall  take  as  his  heirs, 
the  Rule  applies.  Seybert  v.  Hibbert,  5  Pa. 
Super.  Ct.  538. 

2.  Remainder  to  "  Children  "  —  England.  — 
Wylde's  Case,  6  Coke  16. 

Alabama.  —  May  v.  Ritchie,  65  Ala.  602. 

District  of  Columbia.  —  Craig  v.  Rowland,  10 
App.  Cas.  (D.  C.)  412. 

Illinois.  —  Beacroft  v.  Strawn,  67  111.  28 ; 
Belslay  v.  Engel,  107  111.  182. 

Indiana.  —  Sorden  v.  Gatewood.  1  Ind.  107; 
Doe  v.  Jackman,  5  Ind.  283  ;  McMahan  v. 
Newcomer,  82  Ind.  565  ;  Ridgeway  v.  Lam- 
phear,  99  Ind.  251  ;  Jackson  v.  Jackson,  127 
Ind.  346;  Burns  v.  Weesner,  134  Ind.  444. 

Maryland.  —  Stump  v.  Jordan,  54  Md.  619; 
Stonebraker  v.  Zollickoffer,  52  Md.  154,36  Am. 
Rep.  364;  Donnelly  v.  Turner,  60  Md.  81; 
Patterson  v.  Wilson,  64  Md.  193  ;  Nowland  v. 
Welch,  88  Md.  48. 

Mississippi.  —  Cannon  v.  Barry,  59  Miss. 
289;  Tate  v.  Townsend,  61  Miss.  316. 

Missouri.  —  Taylor  v.  Adams,  93  Mo.  App.  277. 

New  Jersey.  —  Co  well  v.  Hicks,  (N  .  J. 
'895)  30  Atl.  Rep.  1091. 

North  Dakota.  —  Crandell  v.  Barker,  8  N. 
Dak.  263. 

Pennsylvania.  —  Guthrie's  Appeal,  37  Pa.  St. 


9 ;  Daley  v.  Koons,  90  Pa.  St.  246 ;  Oyster  v. 
Oyster,  100  Pa.  St.  538,  45  Am.  Rep.  388; 
Keim's  Appeal,  125  Pa.  St.  480;  Oyster  v. 
Knull,  137  Pa.  St.  448,  21  Am.  St.  Rep.  890; 
Giffin's  Estate,  138  Pa.  St.  327. 

Rhode  Island.  —  Boutelle  v.  City  Sav.  Bank, 
18  R.  I.  177;  Williams  v.  Knight,  18  R.  I. 
333- 

South  Carolina.  —  Bannister  v.  Bull,   16  S. 
Car.  220  ;  Smith  v.  Smith,  24  S.  Car.  304. 
Tennessee.  —  Turner  v.  Ivie,  5  Heisk.  (Tenn.) 

222. 

Vermont.  —  Thompson  v.  Tryon,  66  Vt.  191. 
Virginia.  —  Smith  v.  Chapman,  1  Hen.  &  M. 
(Va.)  240. 

"  Neither  in  the  construction  of  a  deed  or 
will,  where  the  words  '  child  '  or  '  children  ' 
are  used,  and  not  '  heirs  '  or  '  heirs  of  the 
body,'  has  the  Rule  any  place."  Jamison  v. 
McWhorter,  7  Houst.  (Del.)  242. 

Sons.  —  The  Rule  does  not  apply  when  the 
limitation  is  to  individuals  of  a  family  of  a 
person  to  whom  the  life  estate  is  given,  as 
sons  or  children.  Baker  v.  Scott,  52  111.  93 ; 
Nelson  v.  Davis,  35  Ind.  479  ;  Lyles  v.  Digges, 
6  Har.  &  J.  (Md.)  364,  14  Am.  Dec.  281. 

Descend  to  Their  Children.  —  In  Collins  v. 
Williams,  98  Tenn.  525,  it  was  held  that  the 
Rule  does  not  apply,  and  the  first  taker  is  not 
vested  with  the  fee,  under  a  devise  of  lands 
to  the  testator's  two  daughters,  and  to  the  sur- 
vivor of  them  if  either  should  die  without  a 
child,  and  to  be  held  free  from  the  debts  of 
their  husbands  if  they  should  marry,  and  to 
descend  to  their  children. 

3.  See  the  two  preceding  notes. 
Children  or  Legal  Heirs.  —  Where  the  devise 

was  to  one  for  life  and  after  his  death  to  his 
"  children  or  legal  heirs,"  it  was  held  that  the 
Rule  operated.  Sheeley  v.  Neidhammer,  182 
Pa.  St.  163.  So  when  the  limitation  was  to 
"  children  or  heirs."  Shapley  v.  Diehl,  203 
Pa.  St.  566.  Compare  Doe  v.  Jackman,  5  Ind. 
283. 

4.  Rules  of  Construction.  —  See  the  titles  Child 
—  Children,  vol.  5,  p.  1082;  Heir,  Heirs,  and 
the  Like,  vol.  15,  p.  318;  Issue  (Descend- 
ants), vol.  17,  p.  542. 

5.  Heirs  at  Happening  of  Certain  Event.  — 
Ebey  v.  Adams,  135  111.  90. 
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Superadded  Words.  —  Where  a  limitation  to  "  heirs  of  the  body  "  is  coupled 
with  words  of  modification  importing  that  they  are  to  take  concurrently  or 
distributively,  or  in  some  other  manner  inconsistent  with  the  course  of  devo- 
lution under  an  estate  tail,  as  by  the  addition  of  the  words  "  share  and  share 
alike,"  or  "  as  tenants  in  common,"  or  "  whether  sons  or  daughters,"  or 
"  without  regard  to  seniority  of  age  or  priority  of  birth,"  the  great  struggle 
has  been  to  determine  whether  the  superadded  words  are  to  be  treated  as 
explanatory  of  the  testator's  intention  to  use  the  term  "  heirs  of  the  body" 
in  some  other  sense,  and  as  descriptive  of  another  class  of  objects,  or  are  to 
be  rejected  as  repugnant  to  the  estate  which  those  words  properly  and  techni- 
cally create.  After  much  conflicting  decision  and  opinion,  the  latter  doctrine 
has  prevailed,  and  it  seems  to  stand  on  the  soundest  principles  of  construc- 
tion. Those  principles  are  violated,  it  is  conceived,  in  permitting  words  of  a 
clear  and  ascertained  signification  to  be  cut  down  by  expressions  from  which 
an  intention  equally  definite  could  not  be  collected.1  Accordingly  it  has 
been  held  that  such  phrases  as  "  in  equal  shares,"  "  share  and  share  alike," 
equally  divided,"  "  to  share  as  tenants  in  common,"  etc.,  will  not  prevent 
the  Rule  from  operating.8    But  in  a  number  of  cases  such  expressions  have 


Nearest  Blood  Relations.  —  McCann  v.  Mc- 
Cann,  197  Pa.  St.  452. 

Nearest  Male  Heirs.  —  Jones  v.  Bower,  20  Pa. 
Co.  Ct.  95. 

Such  Persons  as  Would  Be  Entitled,  Etc.  — 

Kuntzleman's  Estate,  136  Pa.  St.  142,  20  Am. 
St.  Rep.  909. 
"  In  Such  Manner  as  I  Have  Limited,"  Etc.  — 

Lyles  v.  Digges,  6  Har.  &  J.  (Md.)  364,  14  Am. 
Dec.  281. 

Person  Who  Would  Have  Inherited  the  Same.  — 

Earnhart  v.  Earnhart,  127  Ind.  397,  22  Am.  St. 
Rep.  652. 

Words  Held  Equivalent  to  Heirs.  —  Hardage  v. 
Stroope,  58  Ark.  303.  It  should  be  remarked 
that  by  statute  in  Arkansas  the  question  what 
estate  a  deed  to  land  conveys  is  to  be  deter- 
mined by  the  intent  of  the  parties,  and  that  the 
word  "  heirs  "  is  not  necessary  to  convey  a  fee 
simple.  Compare  Wilmans  v.  Robinson,  67 
Ark.  517. 

Issue.  —  The  word  "  issue  "  is  prima  facie 
equivalent  to  "  heirs  of  the  body,"  and  is  a 
word  of  limitation  ;  and  therefore  when  a  be- 
quest over  is  to  the  issue  of  the  first  taker,  the 
Rule  operates.  Grimes  v.  Shirk,  169  Pa.  St. 
74;  Paxson  v.  Lefferts,  3  Rawle  (Pa.)  59; 
Kleppner  v.  Laverty,  70  Pa.  St.  70.  See  also 
the  Jitle  Issue  (Descendants),  vol.  17,  p.  542. 

But  if  "  issue  "  is  used  as  descriptio  per- 
sonarum  the  Rule  does  not  apply.  See  supra, 
this  subsection,  General  Principle. 

Issue  Living  at  Her  Death.  —  In  Fields 
Gwynn,  19  App.  Cas.  (D.  C.)  99,  where  a  deed 
of  land  in  trust  was  for  the  benefit  of  a  mar- 
ried woman  for  life,  and  if  she  should  have 
issue  living  at  the  time  of  her  death,  in  trust  for 
such  issue  and  their  heirs  as  tenants  in  com- 
mon, and  if  she  should  have  no  issue  living  at 
the  time  of  her  death,  for  the  settler  and  his 
heirs,  it  was  held  that  the  words  "  issue  living 
at  the  time  of  her  death  "  must  be  construed  as 
words  of  purchase  and  not  of  limitation. 

1.  Superadded  Words.  —  Sims  v.  Georgetown 
College,  1  App.  Cas.  (D.  C.)  83,  quoting  3  Jar- 
man  on  Wills  144. 

2.  Rule  Operates  —  England.  —  Doe  v.  Applin, 
4  T.  R.  82  ;  Doe  v.  Cooper,  1  East  229  ;  Harri- 


son v .  Harrison,  7  M.  &  G.  938,  49  E.  C.  L.  938 ; 
Jones  v.  Morgan,  1  Bro.  C.  C.  206 ;  Jesson  v. 
Doe,  2  Bligh  1  ;  Poole  v.  Poole,  3  B.  &  P.  620; 
Jordan  v.  Adams,  9  C.  B.  N.  S.  483,  99  E.  C.  L. 
483 ;  Goodright  v.  Pullyn,  2  Ld.  Raym.  1437 ; 
Kinch  v.  Ward,  2  Sim.  &  St.  409  ;  Denn  v.  Shen- 
ton,  1  Cowp.  410;  Wright  v.  Pearson,  Ambl. 
358 ;  Measure  v.  Gee,  5  B.  &  Aid.  910,  7  E.  C. 
L.  300. 

United  States.  —  Osborne  v.  Shrieve,  3  Mason 
(U.  S.)  391. 

Alabama.  —  Ewing  v.  Standefer,  18  Ala.  400; 
Holt  v.  Pickett,  m  Ala.  362. 

Maryland.  —  Clarke  v.  Smith,  49  Md.  106. 
New  York.  —  Morris  v.  Ward,  36  N.  Y.  587. 
Pennsylvania.  —  Paxson  v.  Lefferts,  3  Rawle 
(Pa.)  59;  George  v.  Morgan,  16  Pa.  St.  95; 
Maurer  v.  Marshall,  16  Pa.  St.  378;  Criswell's 
Appeal,  41  Pa.  St.  291,  80  Am.  Dec.  617;  Og- 
den's  Appeal,  70  Pa.  St.  501  ;  Cockins's  Appeal, 
tii  Pa.  St.  26  ;  Grimes  v.  Shirk,  169  Pa.  St.  83. 

Rhode  Island.  —  Manchester  v.  Durfee,  5  R. 
I.  549  ;  Bullock  v.  Waterman  St.  Baptist  Church, 
5  R.  I.  276. 

South  Carolina.  —  Williams  v.  Foster,  3  Hill 
L.  (S.  Car.)  193. 

Virginia.  —  Moore  v.  Brooks,  12  Gratt.  (Va.) 
135.  {overruling  Self  v.  Tune,  6  Munf.  ( Va.) 
470]  ;  Hall  v.  Smith,  25  Gratt.  (Va.)  70. 

A  devise  to  A  for  life  and  upon  her  death 
"  to  go  and  vest  in  the  heirs  of  her  body 
*  *  *  in  such  shares  as  they  would  take  as 
her  representatives  of  law  "  was  held  to  vest  a 
fee  conditional  in  A.  Simms  v.  Buist,  52  S. 
Car.  554. 

Then  Surviving.  —  The  added  words  "  his 
then  surviving  heirs  "  will  not  change  the  mean- 
ing of  the  word  "  heirs."  Hiester  v.  Yerger, 
166  Pa.  St.  446.  To  the  same  effect  see  Cris- 
well's Appeal,  41  Pa.  St.  288 ;  Cockins's  Ap- 
peal, in  Pa.  St.  26. 

Their  Heirs  and  Assigns  Forever.  —  Under  a 
devise  to  A  during  his  life  and  after  his  death 
to  his  heirs,  their  heirs  and  assigns  forever,  it  is 
held  that  the  Rule  operates.  Andrews  v.  Low- 
throp,  17  R.  I.  60;  Manchester,  Petitioner,  22 
R.  I.  636  ;  Hileman  v.  Bouslaugh,  13  Pa.  St.  344, 
S3  Am.  Dec.  474. 
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been  held  to  take  the  case  out  of  the  Rule.1 

Superadded  Words  of  Limitation.  —  The  effect  of  superadded  words  of  limitation 
has  been  treated  in  another  part  of  this  title.2 

IV.  Jurisdictions  in  Which  Rule  Obtains,  Abolition,  Modification,  Etc. 

—  In  a  number  of  the  states  of  the  Union  statutes  have  been  passed  modify- 
ing or  abolishing  the  Rule  in  Shelley's  Case.  By  some  of  these  statutes  the 
abolition  extends  only  to  cases  arising  under  wills;  in  others  it  extends  both 
to  wills  and  to  deeds.3    It  may  be  questioned  whether  many  of  these  statutes 


"  His,  her,  or  their  heirs  and  assigns  forever 
as  tenants  in  common  "  has  been  held  not  suffi- 
cient to  exclude  operation  of  the  Rule.  Mills 
v.  Seward,  i  Johns  &  H.  733. 

But  where  a  testator  devised  property  to  his 
sister  for  life  with  remainder  to  her  three 
daughters  "  during  their  natural  lives,  and  after 
their  death  to  their  heirs  begotten  of  their 
bodies  and  to  their  heirs  and  assigns  forever," 
it  was  held  that  the  superadded  words  took  the 
case  out  of  the  Rule.  De  Vaughn  v.  De 
Vaughn,  3  App.  Cas.  (D.  C.)  50.  See  also  Doe 
v.  Laming,  2  Burr.  11 00;  Daniel  v.  Whartenby, 
17  Wall.  (U.  S.)  639;  De  Vaughn  v.  Hutchin- 
son, 16s  U.  S.  566;  Dott  v.  Willson,  1  Bay  (S. 
Car.)  457;  Lemacks  v.  Glover,  1  Rich.  Eq.  (S. 
Car.)  141. 

1.  Rule  Held  Not  to  Operate.  —  2  Min.  Inst. 
404,  citing  1  Fearne  on  Cont.  Rem.  150  et  seq.; 
1  Fearne  on  Cont.  Rem.  178,  179,  210;  2  Co. 
Litt.  j  45,  n. ;  4  Kent's  Com.  220. 

England.  —  Archer's  Case,  1  Coke  66b ; 
Bowles's  Case,  1 1  Coke  80  ;  Doe  v.  Laming,  2 
Burr.  1 1 00. 

Maryland.  —  Shreve  v.  Shreve,  43  Md.  382. 

North  Carolina.  —  Ward  v.  Jones,  5  Ired.  Eq. 
(40  N.  Car.)  400 ;  Mills  v.  Thome,  95  N.  Car. 
362 ;  Jenkins  v.  Jenkins,  96  N.  Car.  259 ;  May 
v.  Lewis,  (N.  Car.  1903)  43  S.  E.  Rep.  550. 

South  Carolina.  —  Fields  v.  Watson,  23  S. 
Car.  42;  Boykin  v.  Ancrum,  28  S.  Car.  486,  13 
Am.  St.  Rep.  698;  Mclntyre  v.  Mclntyre,  16 
S.  Car.  290. 

Virginia.  —  Taylor  v.  Cleary,  29  Gratt.  (Va.) 
453;  Bradley  v.  Mosby,  3  Call  (Va.)  50;  Self 
v.  Tune,  6  Munf.  (Va.)  470 ;  Warner  v.  Mason, 
5  Munf.  (Va.)  242. 

In  De  Vaughn  v.  Hutchinson,  165  U.  S.  566, 
it  was  held,  where  the  devise  was  to  two  women 
"  during  their  natural  lives  and  at  their  death 
to  be  equally  divided  among  the  heirs  of  their 
bodies  begotten,  share  and  share  alike,  and  to 
their  heirs  and  assigns  forever,"  that  the  first 
takers  took  only  a  life  estate. 

Heirs  at  Law  Him  Surviving,  Share  and  Share 
Alike. —  In  Burges  v.  Thompson,  13  R.  I.  712, 
there  was  a  devise  to  T.  "  for  his  use  during  the 
period  of  his  natural  life,  and  upon  his  decease 
to  his  heirs  at  law  him  surviving,  share  and 
share  alike."  It  was  held  that  the  testator  used 
the  words  "  heirs  at  law  "  not  in  their  technical 
sense,  but  to  point  out  individuals,  and  there- 
fore that  the  Rule  in  Shelley's  Case  was  not 
applicable,  and  T.  took  only  a  life  estate. 

Lawful  Heirs  and  Their  Heirs. —  The  words  "  to 
his  lawful  heirs  and  their  heirs  "  have  been  held 
to  constitute  a  new  stock  to  take  as  purchasers. 
Bishop  v.  Tinsley,  64  S.  Car.  185,  citing  Mc- 
lntyre v.  Mclntyre.  16  S.  Car.  294. 

Equally  and  Impartially  Divided  Between  Bodily 
Heirs  —  Rule  Held  Not  to  Apply.  —  Simonton  v. 
White,  93  Tex.  50. 


2.  See  supra,  this  section,  Subsequent  Estate. 

3.  England. —  The  Rule  has  been  recognized 
as  law  in  recent  English  cases.  Van  Grutten  v. 
Foxwell,  (1897)  A.  C.  658;  In  re  Youmans, 
(1901)  1  Ch.  720. 

Canada.  —  In  Nealis  v.  Jack,  N.  Bruns.  Eq. 
Cas.  426  ;  King  v.  Evans,  24  Can.  Sup.  Ct.  356, 
and  Grant  v.  Squire,  2  Ont.  L.  Rep.  131,  the 
Rule  was  recognized. 

Alabama.  —  That  the  Rule  was  adopted  in 
Alabama  as  a  part  of  the  common  law,  see 
Price  v.  Price,  5  Ala.  578  ;  Machen  v.  Machen, 
15  Ala.  37s  ;  Hamner  v.  Smith,  22  Ala.  433; 
May  v.  Ritchie,  65  Ala.  602 ;  Lenoir  v.  Rainey, 
1  s  Ala.  667;  Martin  v.  McRee,  30  Ala.  116;  Mc- 
Queen v .  Logan,  80  Ala.  304 ;  Holt  v.  Pickett, 
in  Ala.  362. 

Civ.  Code  Ala.  (1896),  §  1025,  abolishes  the 
Rule,  and  under  it  the  ancestor  takes  only  a 
life  estate,  at  the  termination  of  which  those 
who  were  heirs  of  his  body  take  as  purchasers 
in  fee  simple.  Wilson  v.  Alston,  122  Ala. 
630. 

Arkansas. —  The  Rule  obtains  in  Arkansas  as 
part  of  the  common  law.  Patty  v.  Goolsby,  51 
Ark.  61  ;  Moody  v.  Walker,  3  Ark.  147;  Mauld- 
ing  v.  Scott,  13  Ark.  88,  56  Am.  Dec.  298; 
Roane  v.  Rives,  15  Ark.  328;  Denson  v.  Thomp- 
son, 19  Ark.  66;  Horsley  v.  Hilburn,  44  Ark. 
458;  Myar  v.  Snow,  49  Ark.  125;  Hardage  v. 
Stroope,  58  Ark.  303. 

California. —  The  Rule  was  formerly  recog- 
nized in  California,  Norris  v.  Hensley,  27  Cal. 
439  ;  Matter  of  Utz,  43  Cal.  200,  but  has  been 
abolished  both  as  to  deeds  and  wills.  See  Civ. 
Code  Cal.,  §§  779,  1335. 

A  life  estate  is  created  in  the  first  taker. 
Barnett  v.  Barnett,  104  Cal.  298,  where  the 
court  said  :  "  Section  763  of  the  Civil  Code  has 
no  application.  This  section  provides  that 
'  every  estate  which  would  be  at  common  law 
adjudged  to  be  a  fee  tail  is  a  fee  simple.'  It 
does  not  provide  that  every  instrument  which  at 
common  law  would  be  construed  to  create  an 
estate  tail  shall  be  construed  to  create  a  fee 
simple,  but  that  the  '  estate '  which  would  be 
adjudged  a  fee  tail  is  a  fee  simple." 

Connecticut. —  The  Rule  was  adopted  in  Con- 
necticut with  the  common  law.  Goodrich  v. 
Lambert,  10  Conn.  448;  Bishop  v.  Selleck,  1 
Day  (Conn.)  299. 

In  1821  a  statute  was  passed  with  the  pur- 
pose of  abolishing  the  Rule.  Gen.  Stat.  Conn. 
(1888),  §  2953. 

Effect  of  Statute.  —  This  statute  abolishes  the 
Rule,  both  as  to  deeds  and  wills.  By  its  terms, 
however,  it  refers  only  to  real  estate ;  and  it 
might  be  open  to  question  whether  the  Rule  is 
not  still  in  force  as  to  personal  property.  In 
Loake  <'.  Watson,  60  Conn.  498,  which  was  a 
devise  largely  of  personal  property,  this  point 
was  not  raised,  but  it  seemed  to  be  taken  for 
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are  comprehensive  enough  to  accompli: 
where  the  ancestor  takes  any  estate  of 
etc.  ;  while  many  of  the  statutes  abol 

granted  that  the  Rule  was  also  abolished  as  to 
personal  property. 

It  appears  that  the  abolition  of  the  Rule  in 
Connecticut  has  the  effect,  by  reason  of  the 
statute  in  that  state  against  perpetuities,  of  de- 
feating the  intention  of  the  testator  more  com- 
pletely than  could  the  Rule  in  Shelley's  Case 
itself.    See  Leake  v.  Watson,  60  Conn.  498. 

Delaware.  —  The  Rule  has  been  held  to  form 
a  part  of  the  law  of  Delaware.  Griffith  v.  Der- 
ringer, 5  Harr.  (Del.)  284. 

District  of  Columbia.  —  As  to  whether  the  Rule 
obtains,  see  De  Vaughn  v.  Hutchinson,  165  U. 
S.  566  ;  De  Vaughn  v.  De  Vaughn,  3  App.  Cas. 
(D.  C.)  50. 

Florida.  —  The  courts  of  Florida  have  ac- 
cepted the  Rule.  Russ  v.  Russ,  9  Fla.  105  ; 
McLeod  v.  Dell,  9  Fla.  427 ;  Watts  v.  Clardy,  2 
Fla.  369. 

Georgia,- — Tn  Wilkerson  V.  Clark,  80  Ga.  367, 
12  Am.  St.  Rep.  258,  the  court,  per  Bleckley,  C. 
J.,  said :  "  The  code,  by  sections  2248,  2249, 
and  2250  [2  Code  Ga.  1895,  §§  3083,  3084, 
3085],  abrogates  the  Rule  in  Shelley's  Case- — 
wipes  it  out  utterly  as  a  rule  of  law  in  limita- 
tions over  —  but  this  is  only  as  to  conveyances 
executed  since  the  code  went  into  effect." 

Construing  Code  Ga.  1882,  §  2249  (2  Code 
Ga.  1895,  §  3084),  in  Smith  v.  Collins,  90  Ga. 
413,  the  court  said  :  "  This  is  a  virtual  abolition  ■ 
of  the  Rule  in  Shelley's  Case  as  to  limitations 
over  in  conveyances  executed  in  this  state  since 
the  adoption  of  the  code.  But  the  abolition  re- 
sults only  incidentally  from  a  change  in  the 
rules  of  construction  which  previously  obtained. 
The  Rule  itself  in  Shelley's  Case  is  left  intact, 
but  the  construction  which  the  code  dictates 
leaves,  in  all  the  instances  specified,  nothing  on 
which  it  can  operate  in  practice,  for  the  word 
'  heirs  '  and  all  equivalent  terms  are  conclusively 
presumed  to  mean,  not  heirs  at  all  in  the  tech- 
nical sense,  but  children." 

Illinois.  —  The  Rule  has  always  been  accepted 
as  a  part  of  the  law  of  Illinois.  Baker  v.  Scott, 
62  111.  86;  Brislain  v.  Wilson,  63  111.  173;  But- 
ler v.  Huestis,  68  111.  594,  18  Am.  Rep.  589; 
Ryan  v.  Allen,  120  111.  648;  Carpenter  v.  Van 
Olinder,  127  111.  42,  11  Am.  St.  Rep.  92;  Hage- 
man  v.  Hageman,  129  111.  164;  Vangieson  v. 
Henderson,  150  111.  120;  Ewing  v.  Barnes,  156 
111.  61. 

Indiana. —  The  Rule  has  been  recognized  in 
many  cases  in  Indiana.  Siceloff  v.  Redman,  26 
Ind.  251;  Andrews  v.  Spurlin,  35  Ind.  262; 
Gonzales  v.  Barton,  45  Ind.  295  ;  Allen  v.  Craft, 
109  Ind.  476,  58  Am.  Rep.  425;  Earnhart  v. 
Earnhart,  127  Ind.  397,  22  Am.  St.  Rep.  652; 
Small  v.  Howland,  14  Ind.  592;  McCray  v.  Lipp, 
35  Ind.  116;  Hochstedler  v.  Hochstedler,  108 
Ind.  506;  Shimer  v.  Mann,  99  Ind.  190,  30  Am. 
Rep.  82 ;  Fountain  County  Coal,  etc.,  Co.  v. 
Beckleheimer,  102  Ind.  76,  52  Am.  Rep.  645  ; 
Taney  v.  Fahnley,  126  Ind.  88;  Fletcher  v. 
Fletcher,  88  Ind.  418;  Lane  v.  Utz,  130  Ind. 
235;  Perkins  v.  McConnell,  136  Ind.  384;  Bon- 
ner v.  Bonner,  28  Ind.  App.  147;  Teal  v.  Rich- 
ardson, (Ind.  1903)  66  N.  E.  Rep.  435. 

Iowa.  —  There  has  been  no  direct  decision 


;h  their  object.  Thus,  the  Rule  applies 
freehold,  with  remainder  to  his  heirs, 
ishing  it  only  embrace  by  their  terms 

upon  the  question  whether  the  Rule  in  Shel- 
ley's Case  was  adopted  as  a  part  of  the  common 
law  in  Iowa.  Several  cases  have  arisen  in 
which  the  Rule  was  invoked,  but  in  all  of  them 
it  was  decided  that  the  Rule  did  not  apply. 
The  court,  however,  seemed  to  assume  that  the 
Rule  was  in  force.  See  Zuver  v.  Lyons,  40 
Iowa  510  ;  Hanna  v.  Hawes,  45  Iowa  437  ;  Slem- 
mer  v.  Crampton,  50  Iowa  302 ;  Pierson  v. 
Lane,  60  Iowa  60 ;  Kiene  v.  Gmehle,  85  Iowa 
313;  Zavitz  v.  Preston,  96  Iowa  52;  Broliar  v. 
Marquis,  80  Iowa  49;  Wescott  v.  Binford,  104 
Iowa  645,  65  Am.  St.  Rep.  530;  Matter  of 
Stumpenhousen,  108  Iowa  555 ;  Beedy  v.  Fin- 
ney, (Iowa  1902)  91  N.  W.  Rep.  1070. 

Kansas.  —  See  Gen.  Stat.  Kan.  (1897),  c.  no, 
§  52- 

Kentucky. —  It  was  held  in  Turman  v.  White, 
14  B.  Mon.  (Ky.)  450,  that  the  Rule  in  Shel- 
ley's Case  was  never  in  force  in  Kentucky.  See 
also  Williamson  v.  Williamson,  18  B.  Mon. 
(Ky.)  329;  Blankenbaker  v.  Woodruff,  97  Ky. 
276;  Lane  v.  Lane,  106  Ky.  530;  German  Nat. 
Bank  v.  Waring,  (Ky.  1896)  37  S.  W.  Rep.  64; 
and  see  Stat.  Ky.  (1894),  §§  2343-2345. 

Maine.  —  Maine  was  separated  from  Massa- 
chusetts in  1820,  after  the  statute  had  been 
abolished  in  the  latter  state  (see  infra,  this 
note).  The  Rule,  therefore,  was  never  in  force. 
Pratt  v.  Leadbetter,  38  Me.  9 ;  Hamilton  v. 
Wentworth,  58  Me.  101.  Rev.  Stat.  Me.  (1883) 
ch.  73,  §  6,  provides  that  a  conveyance  "  or  de- 
vise of  land  to  a  person  for  life  and  to  his  heirs 
in  fee,  or  by  words  to  that  effect,  shall  be  con- 
strued to  vest  an  estate  for  life  only  in  the  first 
taker  and  a  fee  simple  in  his  heirs."  As  to 
the  nature  of  the  remainder  whicji  the  heirs 
take  under  this  statute,  see  Read  v.  Fogg,  60 
Me.  479;  Read  v.  Hilton,  68  Me.  139;  Hunt  v. 
Hall,  37  Me.  366. 

Maryland.  —  The  Rule  was  adopted  in  Mary- 
land. Hughes  v.  Nicklas,  70  Md.  484,  14  Am. 
St.  Rep.  377;  Thomas  v.  Higgins,  47  Md.  439; 
Shreve  v.  Shreve,  43  Md.  382 ;  Warner  v. 
Sprigg,  62  Md.  14 ;  Seeger  v.  Leakin,  76  Md. 
500;  Mercer  v.  Hopkins,  88  Md.  310;  Travers 
v.  Wallace,  93  Md.  507. 

Massachusetts.  —  The  Rule  was  formerly  rec- 
ognized in  Massachusetts.  Bowers  v.  Porter, 
4  Pick.  (Mass.)  198;  Steel  v.  Cook,  1  Met. 
(Mass.)  281  ;  Wight  v.  Baury,  7  Cush.  (Mass.) 
105;  Richardson  v.  Wheatland,  7  Met.  (Mass.) 
169;  Putnam  v.  Gleason,  99  Mass.  434. 

In  1 79 1,  however,  a  statute  was  passed  for 
the  purpose  of  abolishing  the  Rule  as  to  wills. 
Stat.  Mass.  1791,  c.  60,  §  3.  This  was  after- 
wards extended  to  deeds.  Rev.  Stat.  Mass.,  c. 
59,  §  9;  Rev.  Laws  Mass.,  c.  134,  §  4. 

Effect  of  Statute.  —  In  Bowers  v.  Porter,  4 
Pick.  (Mass.)  198,  the  court  expressed  a  doubt 
whether  the  statute  extended  to  cases  where  the 
estate  for  life  should  not  be  created  by  express 
terms  ;  and  also  whether  the  remainder  should 
not  be  expressly,  and  not  by  implication  only, 
to  the  heirs  in  fee  simple. 

Although  the  statute  in  terms  abolishes  the 
Rule  only  when  the  remainder  "  is  in  fee,"  yet 
it  has  been  held  to  apply  as  well  to  cases  where 
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the  remainder  was  in  fee  tail.  Trumbull  v. 
Trumbull,  149  Mass.  200;  Steel  v.  Cook,  1  Met. 
(Mass.)  281. 

Where  the  Rule  is  prevented  by  the  statute 
from  operating,  the  heirs  take  a  contingent  re- 
mainder ;  their  estate  vests  only  upon  the  death 
of  the  life  tenant.  Putnam  v.  Gleason,  99  Mass. 
454;  Richardson  v.  Wheatland,  7  Met.  (Mass.) 
169;  Lavery  v.  Egan,  143  Mass.  389.  Compare 
Bowers  v.  Porter,  4  Pick.  (Mass.)  198.  Al- 
though the  remainder  to  the  heirs  after  the  ter- 
mination of  the  life  estate  is  contingent,  the 
children  of  such  life  tenant  (heirs  apparent) 
take  a  vested  interest  in  such  contingent  re- 
mainder, which  is  assignable.  Heirs  presump- 
tive, however,  have  a  mere  possibility  which  is 
not  assignable.  This  is  in  accordance  with  the 
ordinary  rules  applicable  to  contingent  remain- 
ders. Putnam  v.  Story,  132  Mass.  205.  See 
generally  the  title  Remainders,  Reversions, 
and  Executory  Interests,  vol.  24,  p.  374. 

The  abolition  of  the  Rule  does  not  affect  the 
construction  of  a  devise  over  after  the  sub- 
sequent estate.  Trumbull  v.  Trumbull,  149 
Mass.  200. 

Michigan.  —  The  Rule  has  received  recognition 
in  Michigan,  Fraser  v.  Chene,  2  Mich.  81,  but 
is  now  abolished  both  as  to  deeds  and  wills, 
How.  Stat.  Mich.,  §  5544 ;  Gaukler  v.  Moran,  66 
Mich.  353. 

Minnesota.  —  The  Rule  has  been  abolished. 
See  Stat.  Minn.  (1894),  §  4389;  Whiting  v. 
Whiting,  42  Minn.  548. 

Mississippi.  —  In  the  following  cases  the  Rule 
was  held  to  be  operative.  Powell  v.  Brandon, 
24  Miss.  343  ;  Kirby  v.  Calhoun,  8  Smed.  & 
M.  (Miss.)  462;  Carroll  v.  Renich,  7  Smed.  & 
M.  (Miss.)  798;  Hubbard  v.  Selser,  44  Miss. 
705  ;  Dibrell  v.  Carlisle,  48  Miss.  691. 

The  Rule  in  Shelley's  Case,  as  applied  to  lands, 
was  not  abrogated  by  the  provision  to  section  24 
(Act  June  13,  1822),  Hutchinson's  Code,  p.  609, 
but  was  in  force  in  this  state  in  1854  and  1855. 
Pressgrove  v.  Comfort,  58  Miss.  655,  approved 
and  followed.  Harris  v.  McCann,  75  Miss. 
805.  Compare  Hampton  v.  Rather,  30  Miss. 
193  ;  Carradine  v.  Carradine,  33  Miss.  699. 

Missouri.  —  The  Rule  has  received  recognition 
in  Missouri.  Riggins  v.  McClellan,  28  Mo.  29. 
But  in  Tesson  v.  Newman,  62  Mo.  198,  it  was 
said :  "  The  Rule  in  Shelley's  Case  has  no 
existence  with  us  since  the  enactment  of  the 
statute." 

Montana. — See  Civ.  Code  Mont.  (1895),  §§ 
1787,  1788. 

New  Hampshire.  —  In  New  Hampshire  the 
rule  was  adopted  as  part  of  the  common  law. 
Dennett  v.  Dennett,  40  N.  H.  498,  43  N.  H. 
499;  Crockett  v.  Robinson,  46  N.  H.  454. 

Pub.  Stat.  N.  H.  (1891),  c.  186,  §  8,  provides 
that  "  no  express  devise  of  an  estate  for  life  or 
other  limited  estate  shall  be  enlarged  or  con- 
strued to  pass  any  greater  estate  by  reason  of 
any  devise  to  the  heirs  or  issue  of  any  such 
person."  This  statute  was  passed  in  1843,  and 
affects  the  Rule  only  as  to  devises.  It  is  still 
in  force  as  to  deeds.  Crockett  v.  Robinson,  46 
N.  H.  454.  See  also  Cloutman  v.  Bailey,  62  N. 
H.  44. 


In  Sanborn  v.  Sanborn,  62  N.  H.  631,  this 
statute  was  discussed  and  applied,  and  it  was 
said  by  the  court  that  it  should  receive  a  liberal 
interpretation. 

New  Jersey.  —  The  Rule  formerly  obtained  in 
New  Jersey.  Den  v.  Laquear,  4  N.  J.  L.  342; 
Kennedy  v.  Kennedy,  29  N.  J.  L.  185  ;  Quick 
v.  Quick,  21  N.  J.  Eq.  13.  By  Act  N.  J.  June 
13,  1820  (Gen.  Stat.  N.  J.  1895,  P-  H95,  par. 
10),  it  was  abolished  as  to  wills,  but  not  as  to 
deeds.  See  Quick  v.  Quick,  21  N.  J.  Eq.  13; 
Martling  v.  Martling,  55  N.  J.  Eq.  771. 

Effect  of  Statute.  —  In  Lippincott  v.  Davis, 
59  N.  J.  L.  241,  it  was  held  that  the  statute 
above  mentioned  had  not  abolished  the  Rule  in 
all  cases,  but  only  so  far  as  it  related  to  the 
lineal  heirs  of  the  first  taker. 

In  Demarest  v.  Den,  22  N.  J.  L.  599,  it  was 
decided  that  under  this  statute  the  children  of 
the  life  taker  living  at  the  death  of  the  testator 
take  a  vested  remainder,  subj  ct  to  open  and 
let  in  after-born  children.  This  reversed  the 
decision  in  the  same  case,  sub  nom.  Den  v. 
Demarest,  21  N.  J.  L.  525,  which  had  held  that 
the  remainder  was  contingent.  See  also  Akers 
v.  Akers,  23  N.  J.  Eq.  26. 

The  questions  which  would  arise  under  this 
statute,  in  the  event  of  the  life  tenant  dying 
without  leaving  any  issue,  are  suggested  in 
Demarest  v.  Den,  22  N.  J.  L.  599,  particularly 
in  the  dissenting  opinion,  and  in  Den  v.  Dema- 
rest, 21  N.  J.  L.  525. 

New  York. —  The  Rule  received  recognition 
in  the  early  cases  in  New  York.  Brant  v.  Gel- 
ston,  2  Johns.  Cas.  (N.  Y.)  384;  Kingsland 
v.  Rapelye,  3  Edw.  (N.  Y.)  1  ;  Cushney  v. 
Henry,  4  Paige  (N.  Y.)  348;  Schoonmaker 
v.  Sheely,  3  Den.  (N.  Y.)  485,  affirming  3  Hill 
(N.  Y.)  165.  But  it  has  been  abrogated  as  to 
both  deeds  and  wills.  Rev.  Stat.  N.  Y.  725, 
§  28 ;  Gen.  Laws  N.  Y.,  c.  46,  §  44 ;  Brown  v. 
Wadsworth,  168  N.  Y.  235;  Peterson  v.  De 
Baun,  36  N.  Y.  App.  Div.  259. 

Nature  of  Remainder.  —  The  effect  of  the 
New  York  statute  abolishing  the  Rule,  without 
more,  would  be  simply  to  make  the  subsequent 
estate  a  contingent  remainder.  But  the  whole 
doctrine  of  contingent  and  vested  future  inter- 
ests has  been  modified  in  New  York  by  the  pro- 
visions of  the  code,  and  the  nature  of  the  estate 
must  therefore  be  determined  with  reference 
thereto.  Moore  v.  Littel,  41  N.  Y.  66,  affirming 
40  Barb.  (N.  Y.)  488.  A  complete  investiga- 
tion of  the  subject  does  not,  therefore,  properly 
fall  under  this  title.  See  the  titles  Remain- 
ders, Reversions,  and  Executory  Interests, 
vol.  24,  p.  374 ;  Wills.  It  may  be  stated 
briefly,  however,  that  the  subsequent  estate,  un- 
der the  law  of  New  York,  is  a  vested  interest  or 
remainder,  subject  to  be  divested  by  the  death 
of  the  heir  before  the  death  of  the  life  tenant. 
It  is,  therefore,  alienable,  and  liable  to  sale  on 
execution,  Moore  v.  Littel,  41  N.  Y.  66,  affirm- 
ing 40  Barb.  (N.  Y.)  488  ;  House  v.  McCormick, 
57  N.  Y.  310,  and  subject  to  dower,  House  v. 
Jackson,  50  N.  Y.  161,  the  rights  of  the  pur- 
chaser, creditor,  or  widow  being,  of  course,  sub- 
ject to  be  divested  in  the  same  manner  by  the 
death  of  the  heir  prior  to  the  decease  of  the  life 
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ancestor  for  the  life  of  another,  nor,  indeed,  where  he  takes  any  freehold 
estate  save  only  for  his  own  life.     And,  again,  most  of  the  statutes  refer 


tenant,  Moore  v.  Littel,  41  N.  Y.  66,  affirming 
40  Barb.  (N.  Y.)  488;  House  v.  Jackson,  50  N. 
Y.  161. 

Those  who  sustain  the  character  of  heirs  at 
the  death  of  the  life  tenant  take  by  purchase 
under  the  original  deed  or  will,  and  therefore 
are  not  bound  by  any  conveyance  or  covenant  of 
those  through  whom  they  derive  their  status  as 
heirs.  Moore  v.  Littel,  41  N.  Y.  66,  affirming 
40  Barb.  (N.  Y.)  488.  The  above  case  is  only 
one  of  several  in  which  the  same  deed  was  liti- 
gated, and  the  series  (cited  below)  contains  a 
full  discussion  of  the  question  arising  as  to  the 
nature  of  the  remainder.  Moore  v.  Littel,  41 
N.  Y.  66,  affirming  40  Barb.  (N.  Y.)  488.  See 
also  Sheridan  v.  House,  4  Keyes  (N.  Y.)  569, 
4  Abb.  App.  Dec.  (N.  Y.)  218;  House  v.  Jack- 
son, 50  N.  Y.  161  ;  Jackson  v.  Sheridan,  50  N. 
Y.  660;  Powers  v.  Wheeler,  50  N.  Y.  660; 
House  v.  McCormick,  57  N.  Y.  310.  See  also 
Byrnes  v.  Stilwell,  103  N.  Y.  462;  Deegan  v. 
Wade,  144  N.  Y.  573;  Surdam  v.  Cornell,  116 
N.  Y.  309. 

In  Taggart  v.  Murray,  53  N.  Y.  233,  there 
was  a  devise  to  C.  for  life,  "  at  her  death  to 
pass  to  her  heirs,  or  if  she  leaves  no  heirs," 
C.  to  have  a  power  of  appointment.  This  will 
was  interpreted  as  using  "  heirs  "  in  the  sense 
ot  "  children."  See  also  in  particular  Byrnes 
v.  Stilwell,  103  N.  Y.  453,  57  Am.  Rep.  760,  as 
to  the  nature  of  the  remainder  to  "  children." 
On  the  general  question  of  vested  and  contin- 
gent interests,  closely  related  to  the  point  un- 
der consideration,  see  Barlow  v.  Barlow,  2  N. 
Y.  386;  Brown  v.  Lyon,  6  N.  Y.  419;  Post  v. 
Post,  47  Barb.  (N.  Y.)  72;  Bundy  v.  Bundy,  38 
N.  Y.  410;  Livingston  v.  Greene,  52  N.  Y.  118; 
Smith  v.  Scholtz,  68  N.  Y.  41  ;  Ham  v.  Van 
Orden,  84  N.  Y.  257  ;  Hennessy  v.  Patterson, 
85  N.  Y.  91  ;  Nellis  v.  Nellis,  99  N.  Y.  514. 

North  Carolina.  —  The  Rule  forms  a  part  of 
the  law  of  North  Carolina.  Leathers  v.  Gray, 
101  N.  Car.  162,  9  Am.  St.  Rep.  30;  Jenkins  v. 
Jenkins,  96  N.  Car.  254;  Mills  v.  Thorne,  95  N. 
Car.  362  ;  King  v.  Utley,  85  N.  Car.  59 ;  Folk 
v.  Whitley,  8  Ired.  L.  (30  N.  Car.)  133;  Weath- 
erly  v.  Armfield,  8  Ired.  L.  (30  N.  Car.)  25  ; 
Hollowell  v.  Kornegay,  7  Ired.  L.  (29  N.  Car.) 
261  ;  Floyd  v.  Thompson,  4  Dev.  &  B.  L.  (20 
N.  Car.)  479;  Allen  v.  Pass,  4  Dev.  &  B.  L.  (20 
N.  Car.)  77 ;  Ham  v.  Ham,  1  Dev.  &  B.  Eq. 
(21  N.  Car.)  598;  Den  v.  Hyatt,  1  Hawks  (8  N. 
Car.)  247  ;  Davidson  v.  Davidson,  1  Hawks  (8 
N.  Car.)  163;  Chamblee  v.  Broughton,  120  N. 
Car.  170;  Dawson  v.  Quinnerly,  118  N.  Car. 
188;  Nichols  v.  Gladden,  117  N.  Car.  497; 
Edgerton  v.  Aycock,  123  N.  Car.  134;  May  v. 
Lewis,  (N.  Car.  1903)  43  S.  E.  Rep.  550; 
Starnes  v.  Hill,  112  N.  Car.  1  ;  Tucker  v.  Wil- 
liams, 117  N.  Car.  119. 

North  Dakota.  ■ —  See  Rev.  Codes  N.  Dak. 
(1895),  §  3702. 

Ohio. — -The  Rule  has  been  held  to  obtain  in 
Ohio.  McFeely  v.  Moore,  5  Ohio  464,  24  Am. 
Dec.  314;  Armstrong  v.  Zane,  12  Ohio  287; 
King  v.  Beck,  12  Ohio  390;  Carter  v.  Reddish, 
32  Ohio  St.  1.  But  it  has  been  abolished  as  to 
wills,  Bates's  Annot.  Stat.  Ohio  (1897),  §  5968; 
Kiersted  v.  Smith,  10  Ohio  Dec.  279;  Brock- 


schmidt  v.  Archer,  64  Ohio  St.  502 ;  Trustees 
v.  Thoman,  51  Ohio  St.  297,  but  not  as  to  deeds, 
Hess  v.  Lakin,  7  Ohio  Dec.  300 ;  Jenkins  v. 
Artz,  6  Ohio  Dec.  439  ;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Skinner,  2  Ohio  Cir.  Dec.  688,  affirmed 
30  Cine.  L.  Bui.  307;  Kiersted  v.  Smith,  10 
Ohio  Dec.  279. 

Pennsylvania.  —  The  Rule  has  been  applied  in 
many  cases  in  Pennsylvania.  James's  Claim, 
1  Dall.  (Pa.)  47;  Findlay  v.  Riddle,  3  Binn. 
(Pa.)  139,  5  Am.  Dec.  355;  Bassett  v.  Hawk, 
118  Pa.  St.  94;  Keim's  Appeal,  125  Pa.  St.  480; 
Henderson  v.  Walthour,  (Pa.  1888)  15  Atl. 
Rep.  893;  McCann  v.  Barclay,  204  Pa.  St.  214; 
McGregor  v.  Davidson,  14  Pa.  Super.  Ct.  230; 
Eby  v.  Shank,  196  Pa.  St.  426;  Shapley  v. 
Diehl,  203  Pa.  St.  566  ;  Hiester  v.  Yerger,  166 
Pa.  St.  445  ;  Shoup  v.  De  Long,  190  Pa.  St.  331  ; 
Serf  ass  v.  Serf  ass,  190  Pa.  St.  484;  Hill  v. 
Giles,  201  Pa.  St.  215  ;  Reutter  v.  McCall,  192 
Pa.  St.  77;  Grimes  v.  Shirk,  169  Pa.  St.  74. 

Rhode  Island.  —  The  Rule  was  adopted  in 
Rhode  Island.  Bullock  v.  Waterman  St.  Bap- 
tist Soc,  s  R.  I.  273  ;  Manchester  v.  Durfee,  5 
R  I.  549  ;  Jillson  v.  Wilcox,  7  R.  I.  515  ;  Burges 
v.  Thompson,  13  R.  I.  712;  Pierce  v.  Pierce,  14 
R.  I.  514;  Taylor  v.  Lindsay,  14  R.  I.  518. 

The  only  statute  of  Rhode  Island  affecting 
the  Rule  in  Shelley's  Case  was  passed  in  1798, 
and  provides  that  a  devise  to  any  person  "  and 
to  the  children  or  issue  generally  of  such  devisee 
in  fee  simple  shall  not  vest  a  fee  tail  estate  in 
the  first  devisee,  but  an  estate  for  life  only,  and 
the  remainder  shall  on  his  decease  vest  in  his 
children  or  issue  generally  agreeable  to  the  di- 
rection in  such  will."  Gen.  Laws  R.  I.  (1896), 
c.  203,  §  10. 

Effect  of  the  Statute.  —  This  statute  is 
strictly  construed  and  is  held  to  have  no  effect 
upon  the  Rule  except  in  cases  which  fall  liter- 
ally within  its  words.  In  Manchester  v.  Durfee, 
5  R.  I.  549,  the  court,  per  Ames,  C.  J.,  said : 
"  Are  we  to  read  the  latter  provision  of  this  sec- 
tion as  applicable  only  to  wills  in  which  the 
words  '  children  '  or  '  issue  '  of  the  life  tenant 
are  used  to  describe  who  is  to  take  the  remain- 
der in  fee,  or  as  applicable  also  to  wills  in 
which,  after  an  estate  for  life  to  one,  the  re- 
mainder is  given  to  his  or  her  '  heirs  of  the 
body '  ?  *  *  *  Was  it  designed  to  include 
only  the  particular  cases  named  in  it,  or  by  in- 
terpretation all  other  analogous  cases?  We 
adopt  the  narrower  interpretation  of  this  sec- 
tion." See  also  Cooper  v.  Cooper,  6  R.  I.  261  ; 
Williams  v.  Angell,  7  R.  I.  145  ;  Thurston  v. 
Thurston,  6  R.  I.  296 ;  Andrews  v.  Lowthrop, 
17  R.  I.  60;  Browning's  Petition,  16  R.  I.  441  ; 
Evans  v.  Weatherhead,  (R.  I.  1902)  53  Atl. 
Rep.  286  ;  Cowing  v.  Dodge,  19  R.  I.  605  ;  Man- 
chester, Petitioner,  22  R.  I.  636 ;  Williams  v. 
Knight,  18  R.  1.  333- 

South  Carolina.  —  The  Rule  has  been  recog- 
nized by  the  courts  in  South  Carolina.  Dott 
v.  Cunnington,  1  Bay  (S.  Car.)  453,  1  Am.  Dec. 
624 ;  Whitworth  v.  Stuckey.  1  Rich.  Eq.  (S. 
Car.)  404;  Mclntyre  v.  Mclntyre,  16  S.  Car. 
293  ;  Carrigan  7'.  Drake,  36  S.  Car.  354  ;  Fields 
1;  Watson,  2-?  S.  Car.  42;  Shaw  v.  Robinson, 
12  S.  Car.  346. 
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only  to  real  estate,  and,  if  strictly  construed,  would  leave  the  Rule  still  opera- 
tive as  to  personalty.1  The  Rule  still  applies  to  all  conveyances  taking  effect 
before  the  enactment  of  the  statute  abolishing  it.2 

SHELLFISH.  — ■  A  shellfish  is  defined  as  "  any  aquatic  animal  whose  exter- 
nal covering  consists  of  a  shell,  either  testaceous,  as  in  oysters,  clams,  and 
other  mollusks,  or  crustaceous,  as  in  lobsters  or  crabs."3 

SHELLS.    See  note  4. 


South  Dakota. —  See  Annot.  Stat.  S.  Dak. 
(1901).  §  4550. 

Tennessee.  —  The  Rule  has  received  recog- 
nition in  Tennessee.  Polk  v.  Faris,  9  Yerg. 
(Tenn.)  210,  30  Am.  Dec.  400.  But  that  the 
Rule  is  now  abrogated  in  Tennessee,  see  Col- 
lins v.  Williams,  98  Tenn.  527  ;  Duffy  v.  Jarvis, 
84  Fed.  Rep.  731  ;  Williams  v.  Williams,  3 
Baxt.  (Tenn.)  55;  Annot.  Code  Tenn.  (1896), 
§  3674. 

It  has  been  held  that  the  Tennessee  statute 
abolishing  the  Rule  in  Shelley's  Case  and  the 
statute  converting  fees  tail  into  fees  simple  are 
not  inconsistent.  Duffy  v.  Jarvis,  84  Fed.  Rep. 
731. 

Texas.  —  The  Rule  obtains  in  Texas.  Han- 
cock v.  Butler,  21  Tex.  804;  Hawkins  v.  Lee, 
22  Tex.  544;  O'Brien  v.  Hilburn,  22  Tex.  616; 
Brooks  v.  Evetts,  33  Tex.  732 ;  Simonton  v. 
White,  93  Tex.  50  ;  Rodgers  v.  Burchard,  34  Tex. 
452;  Brown  v.  Bryant,  17  Tex.  Civ.  App.  454. 

Virginia.  —  The  Rule  was  adopted  in  Vir- 
ginia. Roy  v.  Garnett,  2  Wash.  (Va.)  9;  Callis 
v.  Kemp,  11  Gratt.  (Va.)  78.  But  it  has  been 
abolished  by  statute  as  to  deeds  and  wills  of 
both  real  and  personal  property.  Code  Va. 
1887,  §  2423.  An  earlier  statute  intended  to 
abolish  the  Rule  referred  only  to  a  prior  estate 
given  to  any  person  for  his  life,  remainder  to 
his  heirs,  etc.  Code  1873,  ch.  112,  §  11.  It 
was  pointed  out  by  Professor  Minor  in  his 
Institutes  that  this  left  the  Rule  in  force  where 
some  other  freehold  than  a  life  estate  was 
given  to  the  first  taker.  In  order  to  cover  this 
point  the  new  code  was  changed.  2  Min.  Inst. 
(2d  ed.)  352.  See  also  Nye  v.  Lovitt,  92  Va. 
710. 

In  Hood  v.  Haden,  82  Va.  588,  the  testatrix 
had  power  under  the  will  of  her  deceased  hus- 
band to  appoint  the  land  in  question  among 
their  children,  but  no  power  to  appoint  it  to 
the  heirs  of  such  children.  By  her  will  she 
gave  the  land  to  two  of  the  children  for  their 
lives  and  after  their  death  to  their  heirs.  It 
was  held  that  the  statute  essaying  to  abolish 
the  Rule  in  Shelley's  Case  applied  only  where 
the  grantor  or  testator  was  competent  to  and 
25  C.  of  L. — 42 


did  vest  in  the  heirs  the  remainder  in  fee 
simple  after  an  estate  for  the  ancestor's  life, 
and  therefore  in  this  case  the  appointment  of 
the  land  by  the  testatrix  to  the  heirs  of  the 
appointees  being  in  excess  of  her  power  the 
Rule  still  operated,  and  the  children  took  a  fee 
simple. 

Washington.  —  See  Ball.  Annot.  Codes  & 
Stat.  Wash.  (1897),  §  4609. 

West  Virginia.  —  The  Rule  has  been  recog- 
nized in  West  Virginia.  Chipps  v.  Hall,  23 
W.  Va.  504.  But  see  -ode  W.  Va.  (1899), 
c.  71,  §  11. 

Wisconsin.  —  See  Stat.  Wis.  (1898),  §  2052. 

1.  Personalty.  —  Powell  v.  Brandon,  24  Miss. 
343  ;  Hampton  v.  Rather,  30  Miss.  193  ;  Dibrell 
v.  Carlisle,  48  Miss.  691  ;  Carradine  v.  Carra- 
dine,  33  Miss.  699. 

2.  Statutes  Have  No  Retroactive  Effect  — 
Alabama.  —  McQueen  v.  Logan,  80  Ala.  304; 
Wilson  v.  Alston,  122  Ala.  630. 

Georgia.  —  Wilkerson  v.  Clark,  80  Ga.  367, 
12  Am.  St.  Rep.  258. 

New  Jersey.  —  Quick  v.  Quick,  21  N.  J. 
Eq.  13. 

New  York.  —  Kingsland  v.  Rapelye,  3  Edw. 
(N.  Y.)  1  ;  Schoonmaker  v.  Sheely,  3  Den. 
(N.  Y.)  485,  affirming  3  Hill  (N.  Y.)  165; 
Cushney  v.  Henry,  4  Paige  (N.  Y.)  345  ;  Tall- 
man  v.  Wood,  26  Wend.  (N.  Y.)  9,  affirming 
Wood  v.  Burnham,  6  Paige  (N.  Y.)  513; 
Spader  v.  Powers,  56  Hun  (N.  Y .)  153;  Brown 
v.  Wadsworth,  32  N.  Y.  App.  Div.  423. 

North  Carolina.  —  Leathers  v.  Gray,  101  N. 
Car.  162,  9  Am.  St.  Rep.  30. 

Ohio.  —  Carter  v.  Reddish,  32  Ohio  St.  1  ; 
Brockschmidt  v.  Archer,  64  Ohio  St.  502. 

Tennessee.  —  Turner  v.  Ivie,  5  Heisk. 
(Tenn.)  222;  Williams  v.  Williams,  11  Lea 
(Tenn.)  652;  Hurst  v.  Wilson,  89  Tenn.  270. 

3.  Shellfish.  —  White  v.  Hill,  125  N.  Car.  194, 
quoting  Webst.  Diet. 

4.  Shells  —  Revenue  Laws.  —  Schoenmann  v. 
U.  S.,  115  Fed.  Rep.  843.  See  also  Manufac- 
ture—  Manufacturer  —  Manufacturing,  Etc., 
vol.  19,  p.  925,  note,  and  the  title  Revenue 
Laws,  vol.  24,  p.  883. 
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2.  Constables,  663. 

3.  Special  Sheriff  or  Constable,  664. 

4.  Appointment  to  Fill  Vacancy,  664. 
V.  Qualifying  for  Office,  664. 

1.  In  General,  664. 

2.  Oath,  665. 

3.  Bond,  665. 

a.  Necessity  For,  665. 

b.  Form  and  Sufficiency,  665. 

c.  Approval,  666. 

d.  Effect  of  Failure  to  File  New  Bond,  666. 

VI.  Title  to  Office,  666. 

VII.  Tenure  of  Office,  667. 

1.  In  General,  667. 

2.  Termination,  667. 

a.  In  General,  667. 

b.  Acceptance  of  I?icompatible  Office,  668. 

c.  Death,  668. 

d.  Removal  or  Suspension,  668. 

(1)  In  General,  668. 

(2)  Grounds  of  Removal,  668. 

VIII.  Powers,  Duties,  and  Liabilities,  669. 

1.  ///  General,  669. 

2.  As  Judicial  Officer,  670. 

3.  As  Officer  of  Court,  671. 

4.  As  Custodian  of  Jail  and  Prisoners,  671. 

a.  In  General,  671. 

b.  Liability  for  Escape  of  Prisoner,  671. 

5.  As  Conservator  of  Peace,  672. 

6.  In  Regard  to  Arrests,  672. 

a.  In  General,  672. 

b.  Failure  to  Make  Arrest,  672. 

7.  In  Raising  Posse  Comitatus,  672. 

a.  In  General,  672. 

b.  For  What  Writs  Employed,  672. 

c.  Liability  of  Citizen  for  Ref  usal  to  Obey  Call,  673. 

d.  Liability  of  Citizen  Acting  under  Officer  s  Command,  673. 

8.  In  Regard  to  Deputies,  673. 

a.  Nature  and  Character  of  Office,  673. 

b.  Classes  of  Deputies,  673. 

c.  Appointment,  674. 

(1)  Formalities  and  Qualification,  674. 

(2)  Who  May  Appoint,  674. 

(3)  Who  May  Be  Appointed,  675. 

d.  Powers  and  Duties,  675. 

658  Volume  XXV. 


SHERIFFS  AND  CONSTABLES. 


e.  Compensation,  676. 

f.  Expiration  of  Office,  676. 

g.  Liability  for  Deputy's  Acts,  676. 

(1)  Sheriff ' s  Liability ,  676. 

(2)  Liability  of  Sheriff's  Bond  and  Sureties,  678. 

(3)  Action  to  Enforce  Liability,  Evidence,  atid  Damages,  679. 

(4)  Deputy's  Liability,  679. 

(5)  Liability  on  Deputy's  Bond,  680. 

h.  Whether  Sheriff  and  Deputy  Jointly  Liable,  680. 
9.  In  Regard  to  Collection  of  Claims  Without  Process,  680. 

10.  In  Regard  to  Execution  of  Civil  Process,  680. 

a.  Duty  to  Execute  and  Liability  for  Not  Executing,  680. 

(1)  ///  General,  680. 

{a)  Duty  to  Execute  and  Return,  680. 

(b)  Duly  to  Use  Due  Diligence,  681. 

(c)  Several  Writs  Against  Same  Defendant,  682. 

(d)  Right  of  Plaintiff  to  Control  Manner  of  Execution, 

(V)  Liability  for  Insufficient  Levy,  683. 
(/)  Liability  for  Insufficient  Return,  684. 
(g)  Liability  for  Defaults  in  Regard  to  Sale  of  Prop- 
erty, 684. 

(2)  When  Title  to  Property  Disputed,  684. 

{a)  Jury  Trial  of  Right  of  Property,  684. 
(b)  Indemnity,  685. 

aa.  Right  to  Demand,  685. 

bb.  Effect  of  Refusal  to  Give  Indemnity,  685. 
(aa)  In  General,  685. 

(bb*)  Intervention    of    Court    to  Protect 
Sheriff,  685. 
cc.  Implied  Promise  to  Indemnify,  686. 
dd.  Duty  of  Sheriff  After  Indemnity  Given,  686. 
ee.  Effect  of  I /identity  on  Sheriff  s  Liability,  686. 
ff.  Liability  of  Indemnitors,  687. 
(aa)  ///  General,  687. 
(bb])  Defenses,  687. 
(cc\)  Damages,  688. 

(3)  To  Whom  Officers  Liable,  688. 

(4)  Remedies  of  Party  Injured,  688. 

(a)  Action  on  the  Case  or  Attachment  for  Contempt,  688. 

(b)  Action  on  Official  Bond,  689. 

(c)  Summary  Proceedings  —  Amercement,  689. 

(5)  When  Cause  of  Action  Accrues,  689. 

(6)  Excuses  and  Defenses,  689. 

(a)  Press  of  Business,  689. 

(b)  Illness  of  Officer,  690. 

(c)  Mistake  of  Law  —  Honest  Motives,  690. 

(d )  Process  Irregular  or  Void,  690. 

(e\)  Irregularities  in  Proceedings  Subsequent  to  Attach- 
ment, 691. 

(/)  Execution  Impossible  Notwithstanding  Use  of  Due 
Diligence,  691. 

(g)  Officer  Not  Bound  or  Authorized  to  Execute,  691. 
(//)  Proceedings  Stayed  by  Order  of  Court,  691. 

(/')  Property  Exempt  or  Owned  by  Third  Person,  691. 
(j)  Omission  Due  to  Plaintiff's  Conduct  or  Instructions, 
692. 

(h)  Pees  Not  Prepaid,  692. 
(/  )  Lack  of  Indemnity,  693. 

(/«)  Various  Other  Defenses,  693. 
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(7)  Evidence  —  Burden  of  Proof,  694. 

(<z)  /;/  General,  694. 

(£)  Evidence  of  Receipt  of  Process,  694. 

(c)  What  Evidence  Admissible  on  Behalf  of  Defendant, 

695- 

(d~)  Conclusiveness  of  Return,  695. 

(8)  Damages,  695. 

(a)  In  General,  695. 

(7>)  Statutory  Penalties,  697. 

(9)  Officer  s  Right  to  Subrogation,  697. 
b.  Protection  Afforded  by  Process,  697. 

(1)  General  Rules,  697. 

(2)  Irregular  and  Voidable  Process,  699. 

(3)  Superseded  Process,  699. 

(4)  ^  Affected  by  Questions  of  yurisdiction,  699. 

(5)  Unconstitutionality  of  Statute,  700. 

(6)  Officer's  Knowledge  of  Defects,  700. 

(7)  Necessity  of  Return,  700. 

(8)  Protection  Personal  to  Officer,  700. 

^.  Tortious  Acts  Committed  under  Color  of  Valid  Process,  701. 

(1)  General  Rule,  701. 

(2)  Oppressive  Use  of  Process,  701. 

(3)  Excessive  levy,  701. 

(4)  Breaking  Open  Doors,  701. 

(5)  Ztfzy  0/  ffViV  on  Sunday,  702. 

(6)  Seizing  Property  Not  Subject  to  Writ,  702. 

(a)  General  Rule,  702. 

(b)  General  and  Specific  J  Frits,  703. 
(V)  Confusion  of  Goods,  703. 

Property  Fraudulently  Conveyed,  704. 

(7)  Delay  in  Removing  Property  Seized,  704. 

(8)  Delay  in  Separating  Property  Seized  frotn  Other  Prop- 

erty, 704. 

(9)  Failure  to  Levy  on  Property  Pointed  Out,  704. 
(to)  Levy  on  Realty  Instead  of  Personalty,  705. 

(11)  Levy  on  Property  of  Surety,  705. 

(12)  Failure  to  Discharge  Liens  on  Property,  705. 

(13)  Failure  to  Advertise  Sale,  705. 

(14)  Dismemberment  of  Entirety,  705. 

(15)  Seizure  of  Exempt  Property,  705. 

(16)  Measure  of  Damages,  705. 

11.  Ln  Regard  to  Property  Held  under  Process,  706. 

a.  Duty  to  Retain  Possession,  706. 

(1)  Ln  General,  706. 

(2)  Delivery  to  Receiptor,  707. 

(«)  Ln  General,  707. 
(Jf)  Liability  of  Receiptor  to  Officer,  708. 
aa.  In  General,  708. 
bb.  Demand,  709. 
cc.  Damages,  710. 
dd.  Defenses,  710. 
ee.  Estoppel,  711. 
{c)  Actions  by  Receiptor  Against  Third  Persons,  711. 

b.  Liability  for  Injury  to  or  Loss  of  Property,  712. 

c.  Extent  of  Officer 's  Interest  in  Property,  713. 

d.  Return  of  Property,  714. 

12.  In  Regard  to  Funds,  714. 

a.  Liability  for  Failure  to  Pay  Over,  714. 

(1)  In  General,  714. 

(2)  Liability  to  judgment  Debtor,  715. 
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(3)  Liability  for  Detention  by  Deputy,  715. 

(4)  Statutory  Penalties  for  Wrongful  Detention,  715. 

b.  Liability  for  Improper   Distribution  of  Funds  —  Payment 

Wrong  Person,  715. 

c.  Liability  for  Taxes,  716. 

d.  Conditions  Precedent  to  Liability,  7 1 6 

(1)  Arrival  of  Return  Day  of  Writ,  716. 

(2)  Demand,  716. 

(3)  Order  of  Court,  716. 

e.  Actions  to  Enforce  Liability,  717. 

(1)  Form  of  Action  —  Summary  Proceedings  for  Penalty,  7 

(2)  Statute  of  Limitations,  717. 

(3)  Defenses,  717. 

(4)  Presumptions  —  Burden  of  Proof,  -jij. 

(5)  Return  Conclusive  on  Officer,  718. 

(6)  ./I/ easure  of  Recovery  —  Interest,  718. 

13.  Liabilities  for  Exacting  Illegal  Fees,  7 18. 

14.  Liabilities  for  Taking  Insufficient  Security,  718. 

a.  In  General,  718. 

^.   What  Care  and  Diligence  Required  of  Officer,  719. 

c.  When  Cause  of  Action  Accrues,  720. 

d.  Defenses,  720. 

e.  Damages  Recoverable,  720. 

15.  Criminal  Liability,  720. 

16.  Duties  and  Liabilities  After  End  of  Term,  720. 

a.  Necessity  to  Complete  Execution  of  Process,  720. 

(r)  /;/  General,  720. 

(2)  Distinction  Between  Levies  on  Chattels  and  on  Land,  721 

(3)  Where  Writ  Wholly  U?iexecuted,  722. 

(4)  New  and  Distinct  Writ  in  Same  Proceeding,  722. 

b.  Liability  for  Defaults  Committed  During  Term,  722. 

c.  Turning  Over  Office  to  Successor,  722. 
IX.  Liabilities  on  Official  Bonds,  723. 

1.  Nature  and  Extent  of  Liability,  723. 

a.  In  General,  723. 

b.  To  Whom  Liable,  723. 

c.  Acts  Done  in  Official  Capacity,  723. 

d.  Acts  Not  Done  in  Official  Capacity,  724. 

e.  Distinction  Between  Virtue  of  Office  and  Color  of  Office,  724. 

f.  Duration  of  Liability,  725. 

g.  Amount  of  Liability,  726. 

(1)  In  General,  726. 

(2)  Liability  for  Statutory  Penalties,  726. 

2.  Liability  for  Particular  Acts  or  Omissions,  726. 

a.  Breaches  of  Duly  in  Regard  to  Execution  of  Process,  726. 

b.  Seizure  of  Stranger's  Property,  727. 

c.  Seizure  of  Exempt  Property,  727. 

d.  Taking  Insufficient  Security,  727. 

e.  Funds  Collected  by  Officer,  728. 

3.  Enforcement  of  Liability,  728. 

a.  Ln  General,  729. 

b.  Judgment  Against  Officer  as  Evidence  Against  Sureties,  729. 

c.  Admissions  of  Officer  as  Evidence  Against  Sureties,  729. 

d.  Subrogation  of  Sureties,  730. 
X.  Compensation,  730. 

1.  ///  General,  730. 

2.  Salary  and  Fees,  730. 

3.  Expenses  and  Unofficial  Services,  733. 

4.  Right  to  Demand  Prepayment,  736. 

5.  Liability  of  Attorney  for  Fees,  736. 

661  Volume  XXV. 


Definitions. 


SHERIFFS  AND  CONSTABLES. 


Eligibility. 


CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  title 
SHERIFFS  AND  CONSTABLES,  vol.  20,  p.  in. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ARREST,  vol.  2,  p.  832;  A  T  TA  CUM  EN  T,  vol. 
3,  p.  181;  BAIL  (IN  CIVIL  CASES),  vol.  3,  p.  587;  BAIL  AND  RECOG- 
NIZANCE, vol.  3,  p.  651;  BONDS,  vol.  4,  p.  618;  CONTEMPT,  vol.  7, 
p.  25;  CORONERS,  vol.  7.  p.  598;  COURTS,  vol.  8,  p.  21  ;  DE  FACTO 
OFFICERS,  vol.  8,  p.  771  ;  DEPUTY,  vol.  9,  p.  368  ;  ELECTIONS,  vol. 
10,  p.  552;  ESCAPE,  vol.  ii,  p.  258;  EXECUTIONS,  vol.  11,  p.  604; 
EXEMPTIONS  (FROM  EXECUTION),  vol.  12,  p.  59;  FALSE 
IMPRISONMENT,  vol.  12,  p.  719;  FINES  AND  PENALTIES,  vol. 
13,  p.  52  ;  FORTHCOMING  AND  DELI  VERY  BONDS,  vol.  13,  p.  11 29  ; 
INDEMNITY  CONTRACTS,  vol.  16,  p.  167;  JURY  AND  JURY 
TRIAL,  vol.  17,  p.  1086;  LIMITATION  OF  ACTIONS,  vol.  19,  p.  136; 
PRESUMPTIONS,  vol.  22,  p.  1232;  PRISONS  AND  PRISONERS, 
vol.  22,  p.  1298;  PUBLIC  OFFICERS,  vol.  23,  p.  314  ;  REPLEVIN,  vol. 
24,  p.  475  ;  SHERIFFS'  SALES,  post;  SUMMARY  PROCEEDINGS ; 
SURETY;  TAXATION;  UNITED  STATES  MARSHALS. 


I.  Definitions  —  Sheriff.  —  A  sheriff  is  a  county  officer  representing  the 

executive  or  administrative  power  of  the  state  within  his  county.* 

"Sheriff"  Used  in    Statutes  as  Generic  Term. —  The  term  sheriff  as  used  in  the 

statutes  is  sometimes  construed  as  a  generic  term  comprehending  the  whole 

class  of  executive  officers  whose  duties  are  of  like  nature.2 

Constable.  —  A  constable  has  been  defined  as  an  officer  whose  duty  it  is  to 

keep  the  peace  in  the  district  which  is  assigned  to  him.3 

II.  Origin  of  Offices  —  The  office  of  sheriff  is  one  of  very  great  antiquity.. 
Anciently  the  government  of  the  county  was  by  the  king  lodged  in  the  earl 
or  count,  who  was  the  immediate  officer  of  the  crown,  but  the  duties  incident 
thereto,  becoming,  in  process  of  time,  too  burdensome  for  persons  of  such 
high  estate,  were  transferred  to  a  vice-comes,  or  sheriff,  the  earl  retaining  the 
honor  of  the  office.  But,  while  still  called  the  vice-comes,  the  sheriff  is  no 
way  subject  to  the  earl,  but  holds  his  office  under  letters  patent  from  the 
king.4 

The  Office  of  Constable  is  said  to  have  been  borrowed  at  an  early  period  from 
the  French,  the  name  being  derived  from  the  Latin  comes  stabuli,  an  officer 
who  regulated  all  matters  of  chivalry,  tilts,  tournaments,  and  feats  of  arms 
which  were  performed  on  horseback.  Formerly  there  were  two  classes  of 
constables  in  England  :  High  constables,  which  are  now  abolished,  and  petty 
constables,  which  still  exist.5 

III.  Eligibility.  —  in  England  no  person  can  be  sheriff  unless  he  be  a  resi- 
dent of  the  county  for  which  he  is  appointed  and  have  therein  lands  sufficient 
to  answer  for  injuries  occasioned  by  his  defaults.6 

In  the  United  States  questions  of  eligibility  are  controlled  by  constitutional  and 
statutory  provisions  which  have  been  discussed  in  another  part  of  this  work.7 
The  usual  requirements  are  that  the  person  shall  be  a  citizen  of  the  United 
States, s  over  the  age  of  twenty-one  years,9  and  a  resident  of  the  county  or 

1.  Sheriff  Defined.  —  Bouv.  L.  Diet.  5.  See  1  Black.  Com.  355. 

2.  Includes  Constables. —  Hume  v.   Norris,  5         6.  Eligibility.  —  Bac.  Abr..  tit.  Sheriff,  B,  F. 
Oregon  478;  Winchell  v.  Pond,  19  Vt.  198.  7.  See  the  title  Public  Officers,  vol.  23, 

Includes  Coroner  Acting  as  Sheriff. —  De  Wit  v.  p.  330  et  seq. 

Decker,  9  N.  J.  L.  148.  8.  Alien  Not  Eligible  as  Sheriff.—  Scott  v.  Stro- 

3.  Constable  Defined. —  Bouv.  L.  Diet.  bach,  49  Ala.  477  ;  State  v.  Van  Beek,  87  Iowa 
Nature  of  Constable's  Office  in  Pennsylvania. —  569,  43  Am.  St.  Rep.  397  ;  State  v.  Smith,  14 

Brunott  v.  M'Kee,  6  W.  &  S.  (Pa.)  513.  Wis.  497. 

4.  History  of  Office.  —  Bac.  Abr.,  tit.  Sheriff,  9.  Infant  Not  Eligible. — See  the  title  Infants, 
A;  1  Black  Com.  339.  vol.  16,  p.  266. 
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district  over  which  his  authority  extends.1 

Property  Qualifications,  while  uncommon  in  the  United  States,  have  existed  in 
some  states.8 

Holding  an  Incompatible  Office  is  ordinarily  a  disqualification.3 
A  Sheriff  Is  Ineligible  to  Succeed  Himself  under  some  statutes.4 
Former  Removal  from  Office  is  not  a  disqualification  in  the  absence  of  a  statute 
to  that  effect.5 

A  Defaulter  is,  by  statute  in  some  states,  made  ineligible  to  the  office  of 
sheriff.6 

IV.  Appointment  or  Election  —  1.  Sheriffs.  —  in  England  sheriffs  were  for- 
merly chosen  by  the  inhabitants  of  the  county  except  (as  was  sometimes  the 
case)  where  the  office  was  hereditary.  By  the  present  method  the  judges  of 
the  superior  courts  of  the  common  law,  together  with  sundry  high  officers  and 
privy  counselors,  meet  and  decide  on  three  persons  whose  names  are  reported 
to  the  sovereign.  From  the  list  thus  submitted  the  sovereign  makes  his 
selection  and  appoints  the  person  selected  sheriff.  This  method  is  not,  it 
seems,  exclusive,  as  the  king  by  his  prerogative  may  make  and  appoint  the 
sheriff  without  this  assembly  and  nomination.7 

In  the  United  States  the  manner  of  election  of  sheriffs  is  regulated  by 
statute.  The  sheriff  is  usually  elected  by  the  people  in  the  same  manner  as 
other  elective  officers.8 

2.  Constables.  — In  England  constables  were  formerly  chosen  by  the  court's 
leet  or  sheriff's  tourn.9  But  by  statute  it  is  now  directed  that  they  shall  be 
selected  by  the  justices  of  petty  sessional  divisions  from  a  list  of  the  qualified 
persons  of  the  parishes  which  is  furnished  by  the  overseers.10 

In  the  United  states  the  manner  in  which  constables  are  to  be  chosen  is 
regulated  by  statute.11 


1.  Sheriff  Must  Be  Resident  of  County. —  See 

the  title  Public  Officers,  vol.  23,  p.  331. 

Constable  Must  Be  Inhabitant  of  Town  or  Dis- 
trict.—  Barre  v.  Greenwich,  1  Pick.  (Mass.) 
1 29. 

2.  Property  Qualifications. —  Hatcheson  v.  Til- 
den,  4  Har.  &  M.  (Md.)  279;  State  v.  Anderson, 
1  N.  J.  L.  366. 

3.  Holding  Incompatible  Office  Disqualifies. — 
See  the  title  Public  Officers,  vol.  23,  p.  333 
et  seq.    And  see  Bac.  Abr.,  tit.  Sheriff,  D. 

Membership  in  General  Assembly  Incompatible. 
—  Scott  v.  Strobach,  49  Ala.  477. 

Holding  Office  of  Profit  under  United  States 
Government  Disqualifies.  —  Bunting  v.  Willis,  27 
Gratt.  (Va.)  144,  21  Am.  Rep.  338. 

Sheriff  May  Serve  as  Tax  Collector.  —  Merrill 
v.  Gorham,  6  Cal.  41. 

Membership  on  Board  to  Appoint  Police  Com- 
missioners Not  Incompatible.  —  Pearce  v.  Ste- 
phens, 18  N.  Y.  App.  Div.  101. 

For  Other  Examples  of  offices  held  to  be  in- 
compatible or  not  incompatible  with  that  of 
sheriff  or  constable,  see  the  title  Public  Offi- 
cers, vol.  23,  pp.  334-336. 

4.  Sheriff  Cannot  Succeed  Himself.  —  See  the 
statutes  and  constitutions  of  the  various  states. 
The  provision  to  this  effect  in  the  Alabama 
Constitution  was  held  to  apply  only  in  the  case 
of  a  sheriff  who  had  been  elected  to  office,  not 
to  one  who  had  been  appointed  by  the  governor 
to  fill  a  vacancy.  Black  v.  Pate.  130  Ala. 
5M. 

5.  Former    Removal    Not    Disqualification. — 

Gordon  V.  State,  43  Tex.  330. 

6.  Defaulter  Not  Eligible. —  Newman  v.  Jus- 
tices, 6  Humph.  (Tenn.)  41. 


Appointment  of  Defaulting  Sheriff  Held  Valid. 

—  State  v.  Mcintosh,  9  Ired.  L.  (31  N.  Car.) 
307. 

7.  English  Method. —  See  1  Black.  Com.  339; 
Bac.  Abr.,  tit.  Sheriff,  C. 

Appointment  by  King  Durante  Bene  Placito.  — 
Bondurant  v.  Buford,  1  Ala.  359,  35  Am.  Dec. 
33,  citing  Westbie's  Case,  3  Coke  71. 

Duty  of  Person  Appointed  to  Serve.  —  See 
Bac.  Abr.,  tit.  Sheriff,  B. 

8.  Election  of  Sheriffs  in  United  States.  —  See 
the  statutes  of  the  several  states. 

Statute  Creating  Interval  Between  Expiration 
of  Term  and  Qualifying  of  Successor  Unconsti 
tutional. —  State  v.  Heffner,  59  Ohio  St.  368. 

9.  Appointment  of  Constables  in  England  — 
Former  Method. —  1  Black.  Com.  356. 

10.  Present  Method.  —  5  &  6  Vict.,  c.  109. 

11.  Appointment  of  Constables  in  United  States. 

—  See  the  statutes  of  the  several  states.  See 
also  State  v.  Washburn,  4  Ired.  L.  (26  N.  Car.) 
19 ;  State  v.  Fullenwider,  4  Ired.  L.  (26  N. 
Car.)  364. 

Statute  Providing  for  Appointment  of  Constables 
Held  Unconstitutional. —  People  v.  Bollam,  182 
111.  528. 

Filling  of  Office  by  Sale  Unauthorized. —  Gro- 
ton  v.  Waldoborough,  1  1  Me.  306,  26  Am.  Dec. 
530 ;  Crowell  v.  Whittier,  39  Me.  530  ;  Meredith 
v.  I.add,  2  N.  H.  517. 

Manner  of  Holding  Election  under  Maine  Statute. 

—  Crowell  v.  Whittier,  39  Me.  530. 
Authority  of  Borough  to  Elect  Constable.  —  See 

the  title  Boroughs,  vol.  4,  p.  729. 

Presumption  of  Official  Capacity  of  Sheriffs  and 
Constables.  —  See  the  title  Presumptions,  vol. 
22,  p.  1267. 
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3.  Special  Sheriff  or  Constable  —  Sheriff.  —  By  statute  in  Kansas  probate 
judges  are  authorized  to  appoint  a  special  sheriff  to  serve  the  process  of  the 
court  in  the  absence  or  nonattendance  of  the  sheriff.  This  does  not,  how- 
ever, authorize  the  appointment  of  such  an  officer  when  the  sheriff,  though 
not  in  the  courtroom,  is  in  his  office,  ready  upon  call  to  serve  the  process 
when  it  is  issued  by  the  probate  judge,  and  his  office  is  readily  accessible  to 
the  court. 1 

Constables.  —  In  some  jurisdictions  justices  of  the  peace  are  authorized  by 
statute  to  appoint  special  constables  in  cases  of  emergency  or  of  legal 
necessity.2 

4.  Appointment  to  Fill  Vacancy  —  Sheriffs.  —  In  some  jurisdictions,  when  a 
vacancy  occurs  in  the  office  of  sheriff  by  reason  of  the  failure  of  the  person 
elected  to  qualify,3  by  his  death,4  or  removal  from  office,5  the  power  in  whom 
the  authority  to  appoint  is  vested  by  statute  6  may,  by  appointment,  fill  the 
office  for  the  unexpired  term,7  or  for  such  other  period  as  the  statute  directs.8 
In  other  jurisdictions  it  is  provided  that  in  case  of  a  vacancy  the  duties  of  the 
office  shall  be  exercised  by  a  designated  officer.9 

Constable.  —  The  power  of  filling  vacancies  in  the  office  of  constable  by 
appointment  depends'  upon  the  statutes,10  which  also  regulate  the  term  of 
office  of  such  appointee.11 

V.  Qualifying  for  Office  —  1.  In  General.  —  The  general  principles  regu- 
lating the  qualifying  of  a  public  officer  for  office,  including  the  necessity  of 
qualifying,  the  effect  of  omission  to  do  so,  as  to  both  the  rights  of  third  per- 
sons and  the  rights  of  the  officer,  and  the  effect  of  a  failure  to  qualify  within 
the  time  prescribed  by  statute  have  been  treated  elsewhere  in  this  work. 12 


1.  Appointment  of  Special  Sheriffs.  —  Skinner  v. 
Cowley  County,  63  Kan.  557. 

2.  Appointment  of  Special  Constables.  —  See 

the  statutes  of  the  several  states.  See  also  the 
titles  Justices  of  the  Peace,  vol.  18,  p.  40; 
Service  of  Process  and  Papers,  19  Encyc.  of 
Pl.  and  Pr.  590  et  seq.;  and  the  following  cases  ; 
Brewer  v.  Mock,  14  Colo.  App.  454;  Bruce  v. 
Endicott,  16  Colo.  App.  506  ;  Cort  v.  Newman, 
6  Colo.  App.  1 54  ;  Cunningham  v.  Bostwick,  7 
Colo.  App.  169;  Gordon  v.  Knapp,  2  111.  488; 
Hill  v.  Blackwelder,  113  111.  283. 

3.  Appointment  to  Fill  Vacancy.  —  State  v. 
Spears,  (Tenn.  Ch.  1899)  S3  S.  W.  Rep.  247; 
Maddox  v.  York,  21  Tex.  Civ.  App.  622.  See 
also  the  title  Public  Officers,  vol.  23,  p.  349. 

4.  See  State  v.  Spears,  (Tenn.  Ch.  1899)  53 
S.  W.  Rep.  247. 

5.  Hill  v.  State,  1  Ala.  559 ;  Bruner  v.  Bryan, 
50  Ala.  522. 

6.  Appointment  by  Commissioner's  Court  under 
Texas  Constitution. —  Maddox  v.  York,  21  Tex. 
Civ.  App.  622. 

Appointment  by  Governor.  —  Hill  v.  State,  1 
Ala.  559  ;  Bruner  v.  Bryan,  so  Ala.  522  ;  State  v. 
Finn,  4  Mo.  App.  347. 

Appointment  by  County  Court.  —  Neeley  v.  Mc- 
Collum,  107  Ky.  143. 

Appointment  by  Board  of  Supervisors. —  People 
v.  Phcenix,  6  Cal.  92. 

7.  Term  of  Office. —  State  v.  Spears,  (Tenn.  Ch. 
1899)  S3  S.  W.  Rep.  247.  See  generally  the 
title  Public  Officers,  vol.  23,  p.  418  et  seq. 

8.  Duration  of  Vacancy  Appointment  under 
Kentucky  Constitution  and  Statutes. —  Neeley  v. 
McCollum,  107  Ky.  143. 

Term  Extends  until  Next  General  Election.  — 
Dowling  v.  White,  116  Ala.  306;  Maddox  v. 
York,  21  Tex.  Civ.  App.  622. 


9.  Coroner's  Succession  to  Office.  —  People  v. 

Phcenix,  6  Cal.  92 ;  Paddock  v.  Cameron,  8  Cow. 
(N.  Y.)  212;  Smith  v.  Nicola,  6  Pa.  Dist. 
596.  And  see  the  title  Coroners,  vol.  7,  p. 
613. 

Powers  of  Under-sheriff  in  Case  of  Vacancy.  — 

Newman  v.  Beckwith,  61  N.  Y.  205  ;  Paddock 
v.  Cameron,  8  Cow.  (N.  Y.)  212. 

Senior  Deputy  as  Successor  in  Office. —  Opinion 
of  Justices,  126  Mass.  603. 

Statute  Authorizing  Appointment  in  Case  of  Re- 
moval Must  Be  Strictly  Complied  With.  —  Bruner 
v.  Bryan,  50  Ala.  522. 

10.  Appointment  by  Court  of  Quarter  Sessions  un- 
der Pennsylvania  Statute.  —  Sedbury's  Constable, 
3  Pa.  Dist.  589. 

Appointment  by  Township  Trustees  under  Ohio 
Statutes. —  State  v.  Comer,  2  Ohio  Dec.  472. 

Appointment  by  County  Court  under  North 
Carolina  Statute. —  State  v.  Wiggins,  4  Ired.  L. 
(26  N.  Car.)  273. 

And  see  generally  the  statutes  of  the  various 
states. 

11.  Term  Extends  under  Ohio  Statutes  until  Elec- 
tion of  Successor. —  State  v.  Comer,  2  Ohio  Dec. 
472.  See  generally  the  title  Public  Officers, 
vol.  23,  p.  418  et  seq. 

The  Decisions  under  the  Pennsylvania  Statute 
are  conflicting  as  to  the  term  of  office.  See 
Tyson's  Bond,  2  Pa.  Dist.  633  ;  Sadbury's  Con- 
stable, 3  Pa.  Dist.  589 ;  Beaver  Falls  Nomina- 
tion. 3  Pa.  Dist.  677  ;  Davis's  Case,  3  Pa.  Dist. 
677  ;  Dauphin  Borough  Constable,  4  Pa.  Dist. 
35.    See  also  infra,  this  title,  Tenure  of  Office. 

12.  See  the  title  Public  Officers,  vol.  23, 
p.  354  et  seq. 

Presumption  of  Qualification.  —  See    the  title 
Public  Officers,  vol.  23,  p.  354.     See  also 
Musselman  v.  Com.,  7  Pa.  St.  240. 
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Bond. 


Effect  of  Failure  to  Qualify.  —  As  to  whether  failure  to  comply  with  the  statu- 
tory requirements  as  to  qualifying  for  office  ipso  facto  vacates  the  office,  the 
decisions  are  not  in  accord.1 

2.  Oath.  —  The  sheriff,  as  a  public  officer,  is  required  to  take  a  prescribed 
oath,  both  at  common  law  2  and  under  the  provisions  of  the  constitutions  or 
statutes  of  the  several  states  regulating  the  manner  in  which  public  officers 
shall  qualify.3 

3.  Bond  —  a.  Necessity  For.  —  Originally  at  common  law  the  office  of 
sheriff  could  be  held  by  none  but  men  of  large  estate  who  were  able  to  sup- 
port the  retinue  of  followers  which  the  dignity  of  the  office  required  and  to 
answer  in  damages  for  those  who  were  injured  by  his  neglect  of  duty  in  the 
performance  of  his  ministerial  functions.4  Under  statutory  provisions  one  or 
more  bonds  with  sureties  conditioned  for  the  faithful  discharge  of  the  duties 
of  the  office  generally  supply  the  place  of  the  personal  wealth  formerly 
required.5 

Effect  of  Failure  to  File  Bond.  —  As  to  whether  the  failure  of  the  sheriff  to  file 
the  required  bond  of  itself  effects  a  forfeiture  or  is  only  a  ground  of  for- 
feiture, the  decisions  are  not  in  accord.6 

Indictment  for  Failure  to  Give  Bond.  —  Under  some  statutes  a  sheriff  7  or  consta- 
ble 8  who  acts  as  such  officer  without  giving  the  bond  required  by  statute  is 
liable  to  indictment.9 

b.  Form  and  Sufficiency.  —  The  form  in  which  the  bond  shall  be 
drawn  is  generally  prescribed  by  statute.10  While  the  bond  of  the  sheriff  can- 
not substantially  vary  from  the  form  prescribed  by  statute,11  a  bond  which  is 
in  substance  and  legal  effect  the  same  as  the  prescribed  bond  is  good  as  a 
statutory  bond,  though  varying  slightly  in  language  from  the  prescribed 
form.  " 


12 


Effect  of  Failure  of  Constable  to  File  Bond  in 
Specified  Time. —  Dutton  v.  Kelsey,  2  Wend.  (N. 
Y.)  615.  See  also  the  title  Public  Officers, 
vol.  23,  p.  357. 

1.  See  the  title  Public  Officers,  vol.  23, 
PP-  357.  424.  See  also  Fletcher  v.  Leight,  4 
Bush  (Ky.)  303. 

As  to  Validity  of  Acts  where  the  officer  has  not 
qualified,  see  the  title  De  Facto  Officers,  vol. 
8.  p.  786  et  seq. 

2.  Oath.  —  Bac.  Abr.,  tit.  Sheriff,  C. 

3.  See  the  title  Public  Officers,  vol.  23, 
p.  354  et  scq. 

4.  Necessity  of  Bond. —  South  v.  Maryland,  18 
How.  (U.  S.)  396.  See  also  Bac.  Abr.,  tit. 
Sheriff,  B,  and  supra,  this  title,  Eligibility. 

5.  Statutory  Provisions. —  Prince  v.  McNeill, 
77  N.  Car.  398;  King  v.  Nichols,  16  Ohio  St. 
80;  Columbia  County  v.  Massie,  31  Oregon  292; 
Com.  v.  Clipsham,  16  Pa.  Super.  Ct.  50;  In  re 
Ewing,  4  Phila.  (Pa.)  370,  18  Leg.  Int.  (Pa.) 
396. 

Power  of  Legislature  to  Require  Sheriff  to  Give 
Additional  Security. —  Treasurers  v.  Taylor,  2 
Bailey  L.  (S.  Car.)  524. 

Special  Bond  as  Collector  of  Taxes  Required 
under  Oregon  Statutes. —  Columbia  County  v. 
Massie,  31  Oregon  292.  And  see  the  title 
Taxation. 

Separate  Bonds  Required  by  North  Carolina 
Statute  for  Performance  of  Distinct  Duties.  — 

Scott  v.  Kenan,  94  N.  Car.  296;  Prince  v.  Mc- 
Neill, 77  N.  Car.  398 ;  Vann  v.  Pipkin,  77  N. 
Car.  408;  Eaton  v.  Kelly,  72  N.  Car.  110;  State 
v.  Wall.  9  Ired.  L.  (31  N.  Car.)  20. 

Bond  Liable  Only  for  Defaults  in  Regard  to 
Duties  for  Which  Given.  —  State  v.  Wall,  9  Ired. 


L.  (31  N.  Car.)  20;  Board  of  Education  v. 
Rader,  42  W.  Va.  178.  Compare  State  v.  Hill, 
17  W.  Va.  452. 

Acknowledgment,  Registration,  and  Record  of 
Bond. —  Erwin  v.  Lowrance,  64  N.  Car.  483. 
See  also  Connor  v.  Corson,  13  S.  Dak. 
550. 

Proof  of  Execution  of  Lost  Bond  by  Record.  — 

Connor  v.  Corson,  13  S.  Dak.  550. 

Bond  Operates  as  Mortgage  under  Louisiana 
Statute.  — -  David's  Succession,  14  La.  Ann.  740. 

Bond  Made  to  Governor  Passes  to  Successor  With- 
out Assignment.  —  Stephens  v.  Crawford,  1  Ga. 
574,  44  Am.  Dec.  680. 

6.  See  the  title  Public  Officers,  vol.  23, 
PP-  354,  424-  See  also  Brown  v.  Grover,  6 
Bush  (Ky.)  1  ;  State  v.  County  Com'rs,  61  Ohio 
St.  506 ;  Robinson  v.  State,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  566. 

7.  Indictment.  —  Brown  v.  Grover,  6  Bush 
(Ky.)  1.  ■ 

8.  U.  S.  v.  Evans.  1  Cranch  (C.  C.)  149. 

9.  See  the  titles  Public  Officers,  vol.  23, 
p.  357  ;  De  Facto  Officers,  vol.  8,  p.  806. 
1  10.  Form  of  Bond  Prescribed  by  Statute.  —  See 
the  statutes  of  the  several  states. 

Form  of  Condition. —  Brobst  v.  Skillen.  16 
Ohio  St.  382.  88  Am.  Dec.  458;  King  v.  Nichols, 
16  Ohio  St.  80;  Com.  v.  Swope,  45  Pa.  St.  535, 
84  Am.  Dec.  518. 

11.  Form  and  Sufficiency.  —  See  the  title  Pub- 
lic Officers,  vol.  23,  p.  361. 

12.  McCracken  v.  Todd.  1  Kan.  148.  See  also 
Dutton  v.  Kelsey,  2  Wend.  (N.  Y.)  615;  Peo- 
ple v.  Holmes,  2  "Wend.  (N.  Y.)  281. 

Bond  of  Constable  under  Pennsylvania  Statute. 
—  Com.  v.  Clipsham,  16  Pa.  Super.  Ct.  50. 
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Effect  of  Invalid  Provisions.  —  Where  the  condition  of  the  bond  contains  some 
valid  provisions  and  some  which  are  not  valid,  the  invalid  provisions,  if  sepa- 
rable from  the  valid,  may  be  ignored,  and  suit  may  be  brought  upon  the  valid 
conditions. 1 

Validity  as  Common-law  Bond.  —  Even  though  there  has  been  a  failure  to  comply 
with  the  requirements  of  the  statute  as  to  the  form  in  which  the  bond  shall 
be  executed,  the  bond  may  nevertheless  be  valid  as  a  common-law  bond.2 

c.  Approval. — As  in  the  case  of  public  officers  generally,3  where  the 
statute  so  provides,  the  bond  of  the  sheriff  must  be  approved  by  the  proper 
authority  before  he  can  exercise  the  functions  of  the  office.  It  has  been 
held,  however,  that  this  does  not  apply  to  the  bonds  of  deputies.1  A  failure 
to  secure  the  approval  required  by  statute  does  not,  however,  vacate  the 
office,5  and  the  acts  of  the  officer  are  valid  as  to  the  public  and  third  persons.6 

d.  Effect  of  Failure  to  File  New  Bond.  —  According  to  the  view 
taken  in  some  jurisdictions,  the  failure  of  the  officer  to  file  a  renewal  or 
additional  bond,  when  so  required,  ipso  facto  works  a  forfeiture  of  the  office;7 
and  a  statute  declaring  the  office  of  sheriff  vacant  for  his  failure  to  file  such  a 
new  bond  within  the  required  time  is  within  the  constitutional  powers  of  the 
legislature.  An  acceptance  of  the  bond,  though  after  the  specified  time  has 
elapsed,  removes  the  power  of  declaring  the  office  vacant.8  In  other  juris- 
dictions the  failure  to  file  the  bond  does  not  of  itself  effect  a  forfeiture  of  the 
office  where  the  omission  has  been  due  to  no  fraud  or  negligence  on  the  sheriff's 
part,9  but  is  only  a  cause  of  forfeiture  requiring  a  judicial  declaration  of  a 
vacancy.10 

VI.  Title  to  Office.  —  As  other  titles  in  this  work  contain  a  full  treatment 
of  questions  concerning  the  title  of  public  officers  to  office  11  and  of  the  method 
of  trying  their  title  thereto,1*  no  further  statement  is  deemed  necessary  here 
than  that  these  general  principles  are  also  applicable  in  the  case  of  sheriffs. 

Defects  Cured  by  Statute.  —  Prince  v.  McNeill,  7.  New  or  Additional  Bond.  —  See  the  title 

77  N.  Car.  398.  Public  Officers,  vol.  23,  p.  425.    See  also  Bos- 
Bond  Not  Invalidated  by  Mistake  in  Obligee.  —  worth  v.  Heys,  46  Ga.  635  ;  Catching  v.  Davis. 

Charles  v.  Haskins,  n  Iowa  329,  77  Am.  Dec.  3  B.  Mon.  (Ky.)  61  ;  State  v.  Morgan,  59  Miss. 

148;  Farr  v.  Rouillard,   172  Mass.  303;   Bay  349;  Bennett  v.  State,  58  Miss.  556. 

County  v.  Brock,  44  Mich.  45  ;   Huffman  v.  8.  Schuff" v.  Pflanz,  99  Ky.  97.   See  also  Vann 

Koppelkom,  8  Neb.  348.  v.  Pipkin,  77  N.  Car.  408. 

Proper  Obligee  under  Massachusetts  Statute. —  9.  See  the  title  Public  Officers,  vol.  23, 

Tracy  v.  Goodwin,  5  Allen  (Mass.)  409.  p.  425. 

County  Nominal  Obligee  in  Sheriff's  Bond. —  10.  Bruner  v.  Bryan,  50  Ala.  522;  Dunphy  v. 

Hollister  v.  Hubbard,  11  S.  Dak.  461.  Whipple,  25  Mich.  10:  People  v.  Dumpley,  2 

1.  State  v.  McGuire,  46  W.  Va.  328,  76  Am.  Mich.  N.  P.  197;  Clark  v.  Ennis,  45  N.  J.  L.  69 ; 
St.  Rep.  822.  Vann  v.  Pipkin,  77  N.  Car.  408. 

2.  Validity  as  Common-law  Bond.  —  Stephens  11.  Title  to  Office.  —  See  the  titles  Public 
v.  Crawford,  1  Ga.  574,  44  Am.  Dec.  680;  Farr  Officers,  vol.  23,  p.  351  ;  Elections,  vol.  10, 
v.  Rouillard,  172  Mass.  303;  Cox  v.  Ross,  56  p.  761. 

Miss.  481;  McLean  v.  Buchanan,  8  Jones  L.  12.  Trying  Title.  —  See  the  titles  De  Facto 

(53  N.  Car.)  444.  Officers,  vol.  8,  p.  823  et  seq.;  Elections, 

Failure  to  Record  or  Register  Within  Period.  vol.  10,  p.  796  et  seq.  ;  Mandamus,  vol.  19, 

—  McLean  v.  Buchanan,  8  Jones  L.  (53  N.  p.  766  et  seq. ;  Public  Officers,  vol.  23,  p.  351  ; 
Car.)  444;  Warren  v.  Boyd,  120  N.  Car.  56.  Quo  Warranto,  vol.  23,  p.  630  et  seq. 

3.  Necessity  of  Approval. —  See  the  title  Pub-  Title  Cannot  Be  Collaterally  Attacked.  —  See 
Lie  Officers,  vol.  23,  p.  361.  the  title  De  Facto  Officers,  vol.  8,  p.  823. 

4.  Approval  of  Deputies' Bonds  Not  Required, —  See  also  Ramsey  County  v.  Brisbin,  17  Minn. 

—  Stephens  v.  State,  106  Ga.  116.     See  also  451:  Morse      Calley,  5  N.  H.  222. 

State  v.  Mcintosh,  9  Ired.  L.  (31  N.  Car.)  307.  Injunction.  —  It  has  been  held  that  a  sheriff 

Approval  Not  Controlled  by  Mandamus.  —  See  whose  office  has  been  illegally  declared  vacant 

the  title  Public  Officers,  vol.  23,  p.  363.  may  sue  in  equity  to  enjoin  the  person  ap- 

Time  for  Presentation  of  Bond  for  Approval.  —  pointed  to  fill  the  alleged  vacancy  from  ex- 

In  re  Approval  of  Constable's  Bond,  5  Pa.  Dist.  ervising   the   duties  or  receiving   the  emolu- 

185.  ments  of  the  office.     Bruner  v.  Bryan,  50  Ala. 

5.  Effect  of  Failure  to   Secure  Approval.  —  522. 

McCracken  v.  Todd,  1  Kan.  148.  Title  to  Office  Tried  in  Action  by  Sheriff  to  Re- 

6.  See  the  title  Public  Officers,  vol.  23,  cover  Fees  from  Usurper. —  Glascock  v.  Lyons, 
pp.  362,  424.  20  Ind.  r,  83  Am.  Dec.  299. 
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Recovery  of  Compensation  by  De  Jure  Officer.  —  The  person  lawfully  entitled  to  the 
office  of  sheriff  may  maintain  an  action  to  recover  of  the  person  unlawfully 
occupying  the  office  the  fees  collected  by  the  latter  while  in  control,1  and 
may  also  recover  of  third  persons  fees  assigned  to  them  by  the  latter.2  While 
the  usurper  is  not  entitled  to  retain  any  part  thereof  as  compensation  for 
labor,3  he  may,  where  he  acted  under  apparent  right  to  the  office,  deduct 
from  such  fees  his  reasonable  expenses  in  earning  them.4 

De  Facto  Officers.  —  Questions  concerning  de  facto  public  officers,  who  are 
such  officers,  and  their  rights,  duties,  liabilities,  and  the  validity  of  their  acts, 
have  been  discussed  elsewhere  in  this  work.5 

VII.  Tenure  of  Office  —  1.  In  General  —  when  Term  Begins.  —  The  time 
when  the  officer's  term  of  office  begins,  whether  fixed  by  constitutional  or 
statutory  provisions  or  in  the  absence  of  such  enactment,  has  been  treated 
elsewhere  in  this  work.6 

Duration  of  Term.  —  Under  the  old  English  statutes  a  sheriff's  term  was  fixed 
at  one  year,7  but  a  sheriff  appointed  during  the  king's  pleasure  holds  his 
office  until  the  appointment  of  a  new  sheriff,  or  until  his  own  death  or  that  of 
the  king.8  In  the  United  States  the  term  of  office  is  usually  definitely  fixed 
by  statute.9 

The  Right  of  a  Public  Officer  to  Hold  Over  in  the  absence  of  any  express  provision, 
and  also  under  the  constitutional  and  statutory  provisions,  has  been  fully 
treated  elsewhere.10 

Power  of  Legislature  to  Fix  or  Change  Duration  of  Term.  —  The  power  of  the  legis- 
lature to  fix  or  change  the  duration  of  the  term  and  to  abridge  the  term  of  an 
incumbent  and  of  statutory  and  constitutional  officers  has  been  treated 
elsewhere.11 

2.  Termination — a.  In  General. — Where  the  sheriff's  term  is  limited  by 
the  constitution  to  a  specified  term  of  years,  no  writ  of  discharge  or  other 
process  is  necessary  to  terminate  his  office;  the  constitutional  limitation  effects 
that  end.12 

Qualifying  of  Successor.  —  So,  too,  when  his  successor  is  inducted  into  office 
the  former  sheriff's  powers  cease  and  he  is  no  longer  an  officer,  either  de  jure 
or  de  facto.13 

Effect  of  Failure  to  Qualify.  —  The  effect  of  the  failure  of  the  sheriff  to  qualify 
or  to  maintain  his  qualification  has  been  treated  previously.14 

Nonresidence.  —  The  general  rule  regarding  public  officers,  that  a  vacancy 
occurs  when  the  incumbent,  before  the  expiration  of  his  term,  removes  from 
the  political  division  in  and  for  which  he  was  elected  or  appointed  with  the 
intention  of  permanently  remaining  away,  applies  to  these  officers. 15 

1.  Compensation.  —  See  the  title  De  Facto  9.  Rule  in  United  States.  —  See  the  statutes  of 
Officers,  vol.  8,  p.  810,  and  see  Mayfield  v.  the  several  states,  and  the  title  PUBLIC  Offi- 
Moore,  53  111.  428,  5  Am.  Rep.  52;  Currey  v.  ckrs,  vol.  23,  p.  412. 

Wright,  9  Lea  (Tenn.)  247.  Term  of  Office  under  North  Carolina  Act  of  1777. 

2.  Currey  v.  Wright,  9  Lea  (Tenn.)  247.  — Collins  v.  Nail,  3  Dev.  L.  (14  N.  Car.)  457. 

3.  See  the  title  De  Facto  Officers,  vol.  8,  Term  of  Constable  under  Pennsylvania  Statute, 
p.  812.  — Com.  v.  Clipsham,  16  Pa.  Super.  Ct.  50. 

4.  Mayfield  v.  Moore,  53  111.  428,  5  Am.  Rep.  10.  Holding  Over. —  See  the  title  Public  Of- 
52.  See  also  the  title  De  Facto  Officers,  ficers,  vol.  23.  p.  412  ct  seq.  See  also  Pruitt 
vol.  8,  p.  811.  v.  Squires,  64  Kan.  855;  Fletcher  v.  Morrell,  78 

5.  See  the  title  De  Facto  Officers,  vol.  8,  Mich.  176;  Curtis  v.  Kimball,  12  Wend.  (N.  Y.) 
p.  781  et  seq.  275  :  Akers  v.  State,  8  Ind.  484. 

6.  Commencement  of  Term.  —  See  the  title  11.  Sec  tin-  title  Public  Officers,  vol.  23. 
Public  Officers,  vol.  23,  p.  410  et  seq.  p.  404  et  seq. 

Commencement  of  Constable's  Term  of  Office  12.  Termination.  —  Rondurant    v.    Buford,  1 

under  Tennessee   Statute.  —  State  v.  Parchmen,  Ala.  359.  35  Am.  Dec.  33.    See  also  the  title 

3  Head  (Tenn.)  609.  Public  Officers,  vol.  23,  p.  412. 

7.  Duration  —  Rule  at  Common  Law. — Bac  13.  Bondurant  v.  Buford.  1  Ala.  159,  35  Am. 
Abr.,  tit.  Sheriff,  E.  Dec.  33. 

8.  1  Black.  Com.  342.  See  also  Collins  v.  14.  See  supra,  this  title,  Qualifying  for  Office. 
Nail,  3  Dev.  L.  (14  N.  Car.)  457.  15.  Change  of  Residence.  —  See  the  title  Public 
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b.  Acceptance  of  Incompatible  Office. — The  rule  that  an  officer 
vacates  his  office  by  the  acceptance  of  another  place  in  the  public  service,  the 
functions  and  duties  of  which  arc  incompatible  with  those  incident  to  the 
office  first  held,  applies  to  sheriffs.1  So,  a  sheriff  vacates  his  office  upon 
the  acceptance  of  an  appointment  to  the  office  of  justice  of  the  peace.2  He 
also  vacates  his  office  if,  at  the  time  his  term  of  office  commences,  he  is  hold- 
ing an  office  of  profit  under  the  United  States  government,  and  is  not  entitled 
to  qualify  as  sheriff.3 

Effect  of  Reappointment  to  Office  Illegally  Declared  Vacant.  —  Where  a  sheriff's  office 
is  illegally  declared  vacant,  there  being  in  fact  no  vacancy,  acceptance  by  the 
incumbent  of  an  appointment  by  the  governor  to  fill  the  alleged  vacancy  does 
not  constitute  an  abandonment  of  the  office  by  him.  He  is  still  sheriff  by 
virtue  of  his  original  election.4 

c.  Death.  —  A  vacancy  in  the  office  of  sheriff  is  also  created  by  the  death 
of  the  incumbent.5  This  is  true  also  in  the  case  of  the  death  of  one  who  has 
been  elected  sheriff  after  the  expiration  of  his  predecessor's  term,  but  before 
he  has  qualified.6 

d.  Removal  OR  SUSPENSION  —  (i)  In  General.  —  The  general  principles 
governing  the  removal,  suspension,  and  reinstatement  of  public  officers  have 
been  fully  treated  elsewhere  in  this  work.7 

Suspension  Pending  Proceedings  for  Removal.  —  Where  the  governor  is  empowered, 
upon  evidence  of  malfeasance  or  nonfeasance  in  office  on  the  part  of  the 
sheriff,  to  remove  him,  the  power  of  suspension  pending  proceedings  for 
removal  is  incidental  thereto.  This  does  not  vest  in  the  governor  an  arbitrary 
power  of  suspension,  but  one  involving  the  exercise  of  discretion  and  good 
judgment,  and  is  to  be  employed  only  when  a  reasonable  necessity  arises.8 

(2)  Grounds  of  Removal.  — ■  A  general  treatment  of  the  grounds  for  the 
removal  of  public  officers  has  been  given  elsewhere  in  this  work,  and  the  same 
principles  are,  in  the  main,  applicable  to  sheriffs  and  constables.9 

Acts  Done  Before  Election.  —  While,  as  in  the  case  of  other  officers,10  the  sheriff 
cannot  be  removed  from  office  for  acts  done  before  his  election,  yet  he  may 
be  removed  for  a  corrupt  agreement  made  before  election  to  appoint  a  person 
to  office  under  him  in  return  for  the  latter's  political  influence  and  support, 
since  such  an  agreement  can  be  performed  only  after  going  into  office.11 
A  sheriff  may  also  be  removed  from  office  on  quo  warranto,  on  proof  that, 
while  a  candidate  for  the  office,  he  violated  the  election  laws  by  offering 
bribes  to  electors  to  vote  for  him.13 

Misconduct  During  Prior  Term.  —  As  to  whether  misconduct  of  the  officer  during 
a  prior  term  in  the  same  office  is  ground  for  removal,  the  decisions  are  not 
harmonious.13 

Officers,  vol.  23,  p.  425.    See  also  Barre  v.         Notice  of  Charges  —  Specifications. — Gordon 

Greenwich,  1  Pick.  (Mass.)  129.  v.  State,  43  Tex.  330. 

1.  Incompatible  Office.  —  See  the  title  Public  8.  Suspension —  State  v.  Megaarden,  85  Minn. 
Officers,  vol.  23,  p.  427.  41.    See  generally  the  title  Public  Officers, 

2.  Pooler  v.  Reed,  73  Me.  129.  vol.  23,  p.  451. 

3.  Bunting  v.  Willis,  27  Gratt.  (Va.)  144,  21  9.  See  the  title  Public  Officers,  vol.  23, 
Am.  Rep.  338.  p.  442  et  seq. 

4.  Bruner  v.  Bryan,  50  Ala.  522.  Nature  of  Proceedings.  —  See  the  title  Public 

5.  Death.  —  Paddock  v.  Cameron,  8  Cow.  (N.  Officers,  vol.  23,  p.  450.  See  also  the  title 
Y.)  212.  See  also  the  title  Public  Officers,  Public  Officers,  17  Encyc.  of  Pl.  and  Pr.  209 
vol.  23,  p.  428.  et  seq. 

6.  Maddox  v.  York,  21  Tex.  Civ.  App.  622.  Sheriff  Liable  to  Impeachment  for  Misconduct  in 

7.  Removal. —  See  the  title  Public  Officers,  Office.  —  Treasurers  v.  Taylor,  2  Bailey  L.  (S. 
vol.  23.  p.  428.  Car.)  524. 

Removal  of  Sheriff  by  Judge.  —  State  v.  Rich-         10.  Grounds  for  Removal.  —  See  the  title  Pub- 
mond,  29  La.  Ann.  705  ;  Davis  v.  State,  35  Tex.      lic  Officers,  vol.  23,  p.  445. 
118.  11.  Matter  of  Guden.  71  N.  Y.  App.  Div.  422. 

Removal  of  Constable.  —  U.  S.  v.  McGill,  1  12.  Bribery.— Com.  Walter,  86  Pa.  St.  15. 
Ffayw.  &  H.  (D.  C.)  59;  Peter's  Case,  10  Kulp  13.  See  the  title  Public  Officers,  vol.  23, 
(Pa.)  93-  P-  445- 
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Illegal  and  Unauthorized  Acts.  —  Conducting  the  office  for  personal  gain  and  to 
the  injury  of  third  persons  or  the  public  in  general  is  a  ground  for  removal.1 
So  the  action  of  a  sheriff  in  omitting  to  serve  and  execute  a  tax  warrant  in 
all  respects  legal  and  duly  authorized,  and  in  corruptly  taking  money  as  a 
reward  for  failure  to  perform  his  duty  in  this  regard,  is  misconduct  which 
justifies  his  removal  from  office.3  Also  the  use  by  a  constable  of  criminal 
process  as  a  means  of  obtaining  forcible  entrance  into  a  man's  premises  and 
taking  unlawful  possession  of  his  property  is  ground  for  dismissal.3 

Exaction  of  illegal  Fees.  —  The  question  as  to  whether  the  exaction  of  illegal 
fees  and  compensation  constitute  a  ground  for  removal  from  office  has  been 
treated  elsewhere.4 

Neglect  of  Duty.  —  As  in  the  case  of  other  officers,  the  sheriff's  neglect  of  his 
duty  must  be  either  habitual  or  wilful  in  order  to  justify  his  removal.5  It  is 
wilful  neglect  of  duty  on  his  part,  for  which  removal  is  justified,  if  he  allows  a 
prisoner  sentenced  to  imprisonment  in  the  penitentiary  to  go  at  liberty  for 
several  hours.6 

Intoxication.  —  Voluntary  intoxication  while  engaged  in  performance  of  official 
duty,7  or  intoxication  during  the  business  hours  of  the  office,  or  habitual 
intoxication,  are  grounds  for  removal,8  but  not  intoxication  while  he  is  not 
engaged  on  official  duty.9 

Acts  of  Deputy.  —  The  malfeasance  or  gross  misconduct  of  a  deputy  is  not 
ground  for  the  removal  of  the  sheriff  from  office  unless  encouraged  or 
sanctioned  by  him.10 

VIII.  Powers,  Duties,  and  Liabilities  —  1.  In  General.  —  The  duties  and 
corresponding  liabilities  of  sheriffs  and  constables  in  relation  to  particular 
matters  have  already  been,  in  large  measure,  discussed  under  other  titles  in 
this  work,11  and  consequently  this  section  will  be  limited  to  such  questions  as 
have  not  received  sufficient  treatment  elsewhere. 

Presumption  that  Officer  Did  His  Duty.  —  It  will  always  be  presumed,  until  the 
contrary  is  shown,  that  a  sheriff  or  constable  has  performed  the  duties 
imposed  on  him  by  law.1* 

Mandamus  to  Compel  Performance  of  Duties.  —  Mandamus  will  lie  in  an  appropriate 
case  to  compel  a  sheriff  or  constable  to  perform  his  official  duties,13  but  the 
writ  will  not  ordinarily  be  granted  where  there  is  a  plain  and  adequate  remedy 
by  action  against  the  officer  for  his  default,14  nor  to  compel  him  to  exercise 

1.  Illegal  Acts.  —  See  the  title  Public  Of-  Duty  to  Keep  Office  Open. —  Ervin  v.  Scott,  15 
ficeks,  vol.  23,  p.  446.  Rich.  L.  (S.  Car.)  12. 

2.  Rutter  v.  Territory,  11  Okla.  454.  Wisconsin  —  Sheriffs  Powers  Cannot  Be  Trans- 

3.  U.  S.  v.  Merryman,  2  Hayw.  &  H.  (D.  C.)  ferred  by  Legislature. —  State  v.  Brunst,  26  Wis. 
337-  412,  7  Am.  Rep.  84. 

4.  Exaction  of  Illegal  Fees.  —  See  the  title  12.  Presumption  that  Officer  Did  His  Duty  — 
Puislic  Officers,  vol.  23,  p.  448.  See  also  U.  Sheriffs.  —  See  the  title  Pkesumpttons,  vol. 
S.  v.  McPherson,  1  Hawy.  &  H.  (D.  C.)  105.  22,  p.  1237,  and  the  following  additional  cases; 

5.  Neglect  of  Duty. —  See  the  title  Public  Smith  v.  Heineman,  118  Ala.  195,  72  Am.  St. 
Officers,  vol.  23,  p.  446.  Rep.  150;  In  re  C.  N.  Nelson  Lumber  Co.,  61 

6.  State  v.  Welsh,  109  Iowa  19.  See  also  the  Minn.  238;  Force  v.  Gardner,  43  N.  J.  L.  417; 
title  Public  Officers,  vol.  23,  p.  447.  Harrison  v.  Garnett.  97  Va.  697. 

7.  Intoxication. —  State  v.  Welsh,  109  Iowa  Constables.  —  See  the  title  Presumptions, 
19.    See  also  the  title  Public  Officers,  vol.  vol.  22,  p.  1270. 

23.  p.  449.  13.  Mandamus  Lies  to  Compel  Performance.  — 

8.  McComas  v.  Krug,  81  Ind.  327,  42  Am.  Ex  p.  Skclton,  104  Ala.  98:  Quan  Wo  Chung 
Rep.  135.    See  also  Peter's  Case.  10  Kulp(Pa.)93.  V.  Laumeistcr.  83  Cal.  384,   17  Am.  St.  Rep. 

9.  State  v.  Welsh,  109  Iowa  19.  261  ;  People  v.  McClay,  2  Neb.  7:  State  v.  Wil- 

10.  Deputy's  Acts. —  State  v.  Budd,  39  La.  Ann.  son,  31  Neb.  462:  State  v.  Walker.  5  S.  Car. 
232.  See  also  the  title  Public  Officers,  vol.  263.  See  generally  the  title  Mandamus,  vol. 
23.  p.  450.  19.  p.  709. 

H.  See  the  cross-reference  at  the  head  of  this  14.  Other  Adequate  Remedy. — State-'.  Bowden. 

article.  18  Fla.  17:  State  v.  Francis.  95  Mo.  44:  Haber- 

Sheriffs  Duties  at  Common  Law.  —  See  South  sham  v.  Scars,  11  Oregon  431,  50  Am.  Rep.  481  ; 

v.  Maryland,  18  How.  (U.  S.)  396,  1  Black.  State  v.  Turner,  32  S.  Car.  348.    And  sec  the 

Com.  343.  title  Mandamus,  vol.  19,  p.  745. 
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his  official  discretion  in  a  particular  way.1 

Disqualification  by  Interest.  —  Neither  a  sheriff  nor  a  constable  can  perform  his 
official  functions  in  a  proceeding  to  which  he  is  a  party.2 

The  Territorial  Limits  of  the  Jurisdiction  of  sheriffs  and  constables  are  marked  out 
by  statute  in  the  various  states.3  Acts  performed  by  such  officers  outside 
their  jurisdictions  have  no  more  validity  than  if  done  by  any  private 
individual. 1 

Summary  Remedies,  in  addition  to  the  ordinary  remedies  by  action,  are  usually 
provided  by  statute  for  the  enforcement  of  the  officer's  liabilities.  Questions 
arising  under  these  statutes  are  touched  on  in  the  following  subdivisions  of 
this  section,  and  a  general  discussion  of  such  proceedings  will  be  found  else- 
where in  this  work.5 

Penalties  for  the  official  misfeasances  and  nonfeasances  of  sheriffs  and  con- 
stables are  imposed  by  statute  in  some  jurisdictions.  These  are  discussed  in 
regard  to  particular  duties  and  liabilities  in  the  following  subdivisions,  and 
the  general  principles  in  relation  thereto  are  treated  under  other  titles.6 

2.  As  Judicial  Officer.  —  Formerly,  in  England,  the  sheriff  had  certain 
judicial  powers.7  but  these  have  been,  for  the  most  part,  taken  from  him  by 
statute, s  and  at  the  present  day,  in  the  United  States,  he  is  usually  regarded 
as  a  purely  ministerial  officer,9  which  is  also  true  of  constables. 10    In  some 


1.  Exercise  of  Discretion  in  Particular  Way.  — 

Tillman  v.  Thrasher,  6i  Ga.  is;  State  v.  Holli- 
day,  35  Neb.  327 ;  Oliver  v.  Wilson,  8  N.  Dak. 
590.  And  see  the  title  Mandamus,  vol.  19, 
P-  732- 

2.  Disqualification  by  Interest  —  Sheriff.  — 
See  the  title  Service  of  Process  and 
Papers,  19  Encyc.  of  Pl.  and  Pr.  583.  See 
also  Mills  v.  Young,  23  Wend.  (N.  Y.)  314; 
Rutland  Bank  v.  Parsons.  21  Vt.  199;  Gris- 
wold  v.  Nichols,  11 1  Wis.  344. 

Constable.  —  See  the  title  Service  of  Pro- 
cess and  Papers,  19  Encyc.  of  Pl.  and  Pr. 
589. 

Sheriff's  Duties  Devolve  on  Coroner. —  See  the 

title  Coroners,  vol.  7,  p.  612.  And  see  Orscheln 
v.  Scott,  79  Mo.  App.  534. 
When  Constable  May  Act  in  Sheriffs  Stead.  — 

Smith  v.  Nicola,  6  Pa.  Dist.  596 ;  McClane  v. 
Rogers,  42  Tex.  214;  Goodin  v.  State,  14  Tex. 
App.  443- 

3.  See  the  statutes  of  the  various  states,  and 
the  title  Public  Officers,  vol.  23,  p.  365. 

Sheriff's  Powers   Limited  to   His  County.  — 

Dederick  v.  Brandt,  16  dnd.  App.  264  :  Dink- 
grave  v.  Sloan,  13  La.  Ann.  393;  Hill  v. 
Haynes,  54  N.  Y.  153;  Page  v.  Staples.  13  R. 
I.  306;  Kent  v.  Roberts,  2  Story  (U.  S.)  591; 
Bac.  Abr.,  tit.  Sheriff,  F. 

Exceptions  to  Rule.  —  If  property  be  taken 
from  a  sheriff's  custody  and  carried  beyond 
the  county  limits,  he  may  pursue  and  peaceably 
recapture  it  outside  his  county.  Lovejoy  v. 
Hutchins,  23  Me.  272 ;  Hill  v.  Haynes,  54  N. 
Y.  153;  Rice  v.  Miller,  70  Tex.  613,  8  Am.  St. 
Rep.  630. 

In  Page  v.  Staples,  13  R.  I.  306,  it  was  said 
that  a  sheriff  having  a  prisoner  in  his  custody 
upon  a  writ  of  habeas  corpus  has  power  to 
travel  through  other  counties  to  take  the  pris- 
oner to  the  place  where  the  writ  is  returnable, 
and  also  may,  upon  fresh  pursuit,  retake  a 
prisoner  who  has  escaped  from  his  custody  into 
another  county.  Citing  Piatt  v.  Lock,  Plowd. 
37  ;  Hammond  v.  Taylor,  3  B.  &  Aid.  408,  5  E. 


C.  L.  329 ;  Avery  v.  Seely,  3  W.  &  S.  (Pa.) 

497. 

Constable's  Powers  Extending  Over  County.  — 

Oliver  v.  State,  17  Ark.  508;  Lafontaine  v. 
Greene,  17  Cal.  294;  Allen  v.  Napa  County,  82 
Cal.  187  ;  Lapsley  v.  Georgia  Loan,  etc.,  Co.,  99 
Ga.  459;  Davis  v.  Sanderlin,  119  N.  Car.  84; 
Upper  Appomattox  Co.  v.  Buffaloe,  121  N.  Car. 
37;  Com.  v.  Lentz,  106  Pa.  St.  643;  M'Neale  v. 
Governor,  3  Gratt.  (Va.)  286. 

Constable's  Powers  Limited  to  County.  — 
People  v.  Burt,  51  Mich.  199. 

Town  Marshal  —  No  Power  Outside  District.  — 
Riley  v.  James,  73  Miss.  1. 

4.  Acts  Outside  Jurisdiction  Not  Valid.  — 
Lowe  v.  Alexander,  15  Cal.  296;  Dederick  v. 
Brandt,  16  Ind.  App.  264;  Davidson  v.  Hayden, 
(Ky.  1897)  38  S.  W.  Rep.  679;  Riley  v.  James, 
73  Miss.  1  ;  V.  Loewer's  Gambrinus  Brewing 
Co.  v.  Lithauer,  (Supm.  Ct.  App.  T.)  36  Misc. 
(N.  Y.)  539;  Page  v.  Staples,  13  R.  I.  306; 
Wood  v.  Crosby,  2  Hill  L.  (S.  Car.)  520.  And 
see  the  title  Service  of  Process  and  Papers,  19 
Encyc.  of  Pl.  and  Pr.  579. 

5.  See  the  title  Summary  Proceedings,  and 
for  matters  of  procedure  see  20  Encyc.  of  Pl. 
and  Pr.,  titles  Sheriffs  and  Constables,  p. 
159;  Summary  Proceedings,  p.  1071. 

6.  See  the  titles  Fines  and  Penalties,  vol. 
!3,  P-  52:  Public  Officers,  vol.  23,  p.  384. 

7.  Judicial  Powers  at  Common  Law. —  Bac.  Abr., 
tit.  Sheriff,  L ;  1  Black.  Com.  343.  And  see 
South  v.  Maryland,  18  How.  (U.  S.)  396. 

8.  See  1  Black.  Com.  [Chase's  ed.]  343,  note. 

9.  Sheriff  Not  Judicial  Officer.  —  Atty.-Gen.  v. 
Squires.  14  Cal.  12.  And  see  South  v.  Mary- 
land, 18  How.  (U.  S.)  396. 

In  Executing  a  Writ  of  Inquiry  the  sheriff  is 
generally  regarded  as  acting  ministerially. 
Colorado  Springs  Co.  v.  Hewitt,  3  Colo.  277 ; 
Vanlandingham  r.  Fellows,  2  111.  234.  Compare 
Ellsworth  v.  Thompson,  13  Wend.  (N.  Y.)  661. 

10.  Constable  Not  Judicial  Officer.  —  Com  v. 
Q'Cull,  7  J.  J.  Marsh.  (Ky.)  149,  23  Am.  Dec. 
393- 
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jurisdictions,  however,  the  sheriff  still  seems  to  exercise  some  judicial  func- 
tions,1 and  where  this  is  the  case  he  is  not  civilly  liable  for  his  judicial  errors.8 

3.  As  Officer  of  Court.  —  The  sheriff's  attendance  upon  the  sessions  of  the 
court  is  regulated  by  statute,  and  to  determine  his  duties  in  this  regard, 
reference  must  be  had  to  the  statutes  of  the  several  states.3 

4.  As  Custodian  of  Jail  and  Prisoners —  a.  In  General.  —  As  has  been  seen 
in  another  title,  at  common  law,  and  usually  by  express  statutory  authority, 
the  sheriff  is  the  keeper  of  the  county  jail  and  has  custody  of  the  prisoners 
confined  therein.  His  duties  and  powers  as  keeper  of  the  jail  are  usually 
prescribed  by  statute.4 

Care  Owed  to  Prisoners.  —  As  has  been  stated  elsewhere  in  this  work,  the  gen- 
eral rule  is  that  when  a  sheriff,  by  virtue  of  his  office,  has  arrested  and 
imprisoned  a  human  being  he  is  bound  to  exercise  ordinary  and  reasonable 
care,  under  the  circumstances  of  each  particular  case,  for  the  preservation  of 
the  life  and  health  of  his  prisoner.  He  cannot,  however,  be  charged  with 
liability  for  an  injury  occasioned  by  some  cause  which  he  could  not  have 
reasonably  anticipated.5 

Death  Caused  by  Mob  Violence.  —  Thus,  the  sheriff  is  not  liable  civilly  in  dam- 
ages for  the  death  of  a  prisoner  taken  from  jail  and  lynched  by  a  mob,  unless 
it  be  shown  that  he  acted  with  malice  to  the  prisoner,  or  abetted  the  act  of  the 
mob,  or  failed  to  resist  the  mob  although  having  sufficient  means  at  hand  to 
do  so.  It  is  the  sheriff's  duty  to  keep  his  prisoner  in  the  jail  until  it  becomes 
necessary  to  remove  him  elsewhere,  and  if,  in  the  exercise  of  an  honest  dis- 
cretion, he  does  not  deem  removal  necessary,  he  cannot  be  held  civilly  liable 
for  the  consequences  of  his  failure  to  do  so.K  But  where  the  death  of  a  per- 
son in  his  custody  by  mob  violence  is  owing  to  a  breach  of  his  duty  to  exer- 
cise the  proper  degree  of  care  to  protect  such  person,  he  is  liable  civilly,  and 
an  action  may  be  maintained  on  his  bond  for  damages  resulting  from  its 
breach  irrespective  of  the  fact  that  he  may  be  criminally  liable  for  such  death.7 

b.  Liability  for  Escape  of  Prisoner.  —  The  question  of  the  sheriff's 
liability  for  the  escape  of  prisoners  has  been  fully  treated  elsewhere  in  this 
work.8 

1.  Sheriff  Acting  Judicially. —  Scott  v.  Ryan,  Van  Kleeck,  7  Johns.  (N.  Y.)  477,  5  Am.  Dec. 
US  Ala.  587  ;  State  v.  Coit,  8  Ohio  Dec.  62.  291  ;  Lash  v.  Ziglar,  5  Ired.  L.  (27  N.  Car.)  702. 

2.  Not  Liable  for  Judicial  Errors. —  Scott  v.  Liability  for  Voluntary  Escape.  —  See  the  title 
Ryan,  115  Ala.  587.  And  see  the  title  Judge,  Escape,  vol.  it,  p.  287.  See  also  Lash  v.  Zig- 
vol.  17,  p.  725.  lar,  s   Ired.  L.   (27  N.  Car.)   702;  Currie  v. 

3.  Attendance  at  Court. —  See  the  statutes  of      Worthy,  3  Jones  L.  (48  N.  Car.)  315:  Adams 
the   various   states.     See    also    the    following      v.  Tnrrentine,  8  Ired.  L.  (30  N.  Car.)  147. 
cases:    Floyd  County  v.  Foster,  112  Ga.  133;         Remedies. —  See   the   title   Escape,   vol.  11, 
Robson  v.  Dickinson  County,  8  Kan.  App.  374.         p.  284.    See  also  Lusk  v.  Falls,  63  N.  Car.  188; 

Attendance  by  Deputy. —  McGuffie  v.  State,  17      Lash  7'.  Ziglar,  5  Ired.  L.  (27  N.  Car.)  702. 
Ga.  497.  Privilege  of  Prisoner  No  Defense.  —  Gill  v. 

4.  Custodianship  of  Prisoners. —  See  the  title      Miner,  13  Ohio  St.  183. 

Prisons  and  Prisoners,  vol.  22,  p.  1300.  See  Rescue  as  Excuse  for  Escape. —  See  the  title 
dlso  People  v.  Keeler,  29  Hun  (N.  Y.)  175.  Escape,  vol.  ri,  p.  277. 

5.  See  the  title  Prisons  and  Prisoners,  vol.  No  Liability  Where  Arrest  Was  Made  on  Insuffi- 
22,  p.  1300.  cient  Warrant. —See  the  title  Escape,  vol.  u, 

Power  of  Sheriff  to  Confine  Debtor  in  Prison  of  p.  274.  See  also  Hitchcock  v.  Baker,  2  Allen 
Adjoining  County. —  Kenler  v.  Barker,  13  Ohio      (Mass.)  431. 

St.  177.  See  also  the  title  Prisons  and  Prison-  Measure  of  Damages  for  Escape —  Solvency  of 
ers,  vol.  22.  p.  1301.  Prisoner  as  Affecting.  —  See   the   title  Escape, 

6.  Liability  for  Act  of  Mob. —  State  v.  Wade,  87  vol.  11,  p.  290.  See  also  State  v.  Baden,  ii  Md. 
Md.  529.     See  infra,  this  section,  As  Conser-  317. 

valor  of  Peace.  Amount  of  Debt  as  Measure  of  Recovery  in  Ac- 

7.  State  v.  Gobin,  94  Fed.  Rep.  48,  holding  it  tion  for  Voluntary  Escape. —  See  the  title  Escape. 
to  be  no  defense  that  the  same  facts  relied  on  vol.  11,  p.  291.  See  also  Lash  v.  Ziglar,  5  Ired. 
to  establish  his  civil  liability  constitute  a  crime.       L.  (27  N.  Car.)  702. 

8.  Liability  for  Escape. —  See  the  title  Esi  mm:.  Liability  for  Release  of  Defendant  After  Arrest 
vol.  ii,  pp.  280.  284,  293.  See  also  the  follow-  on  Execution  —  When  Not  Liable. —  A  town  con- 
ing cases:  Browning  ?'.  Rittenhouse.  38  N.  J.  stable  who  has  arrested  the  defendant  in  an 
L.  279:  Bissell  7'.  Kip,  5  Johns.  (N.  Y.)  89:  execution  outside  of  the  town  is  not  liable  to 
Stone  7'.  Woods,  5  Johns.  (N.  Y.)  183;  Dash  v.      the  plaintiff  for  subsequently  releasing  the  said 
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5.  As  Conservator  of  Peace.  —  The  sheriff  is,  in  his  county  or  bailiwick, 
the  representative  of  the  king  or  sovereign  power  of  the  state  to  preserve  the 
peace.  He  has  the  care  of  the  county,  and  where  the  public  peace  is  con- 
cerned, his  authority  is  coextensive  with  that  of  a  justice  of  the  peace.  He 
may  upon  view,  without  writ  or  process,  commit  to  prison  all  persons  who 
break,  or  attempt  to  break,  the  peace;  he  may  award  process  of  the  peace, 
and  bind  any  one  in  recognizance  to  keep  it.  He  is  bound,  ex  officio,  to 
pursue  and  take  all  traitors,  murderers,  felons,  and  other  misdoers,  and  com- 
mit them  to  jail  for  safekeeping.1  Indictment  will  lie  against  him  for  a 
failure  to  perform  these  duties.2  As  such  conservator  his  duty  to  keep  the 
peace  is  one  due  to  the  public  generally,  and  is  not  a  private  or  personal  duty 
owing  to  some  particular  individual.  For  the  breach  of  such  a  duty  he  is, 
therefore,  answerable  to  the  public  only,  and  is  not  civilly  liable  to  any  indi- 
vidual.3 His  powers  as  a  conservator  of  the  peace  are  not  suspended  by  the 
sending  of  militia  into  his  county  to  aid  in  preserving  the  peace.  He  may 
still  appoint  deputies  and  take  other  steps  necessary  to  preserve  the  peace.* 

Arrest  Without  Warrant.  —  The  power  of  peace  officers  generally  to  arrest  with- 
out warrant  for  a  breach  of  the  peace  has  been  treated  elsewhere  in  this  work.5 

6.  In  Regard  to  Arrests  —  a.  In  General.  —  The  general  principles  govern- 
ing the  powers  of  officers  in  regard  to  making  arrests  without  warrants  apply 
to  sheriffs  also,  and  have  been  treated  elsewhere  in  this  work,6  as  has  also 
the  liability  of  the  sheriff  for  making  an  illegal  arrest.7 

b.  Failure  to  Make  Arrest.  — ■  For  failure  to  execute  a  warrant  of 
arrest,  the  sheriff  and  the  sureties  on  his  bond  are  liable  to  nominal  damages 
at  least.  The  measure  of  the  damages  is  the  plaintiff's  actual  loss.8  Where 
he  is  sued  for  a  failure  to  arrest  the  defendant  in  capias  proceedings,  the 
burden  is  on  him  to  show  that  the  defendant  was  not  liable  for  arrest.9 

7.  In  Raising  Posse  Comitatus  —  a.  In  General.  —  At  common  law  a 
sheriff  or  constable  may  raise  the  posse  comitatus  or  power  of  the  county;  that 
is,  such  a  number  of  men  as  is  necessary  for  his  assistance  in  the  execution  of 
the  king's  writs,  the  preservation  of  the  peace,  etc.  Every  person  over  the 
age  of  fifteen  who  is  not  aged  or  decrepit  is  bound  to  answer  his  summons, 
and  for  refusal  may  be  punished  by  fine  and  imprisonment.10 

b.  For  What  Writs  Employed.  —  While  the  sheriff  is  obliged  to  raise 
a  sufficient  number  of  men  for  the  carrying  out  of  writs  of  execution,11  he  is 
not  obliged  to  do  so  on  writs  of  mesne  process  in  civil  suits,  though  he  may 

defendant  where  the  execution   was  not  ad-  the  title  False  Imprisonment,  vol.  12,  p.  762 

dressed  to  him  in  his  capacity  as  constable  of  et  seq. 

the  town.    Upper  Appomattox  Co.  v.  Buffaloe,  Power  of  Sheriff  to  Make  Arrest  Outside  of 

121  N.  Car.  37.  County.  — See  the  title  Arrest,  vol.  2,  p.  863. 

1.  Duties   as  Conservator  of    Peace. —  South  See  also  the  title  False  Imprisonment,  vol.  12, 

v.  Maryland,  18  How.  (U.  S.)  396.    See  also  p.  768. 

State  v.  Wade,  87  Md.  529;  Coyles  v,  Hurtin,  8.  Failure  to  Execute  Warrant. —  Phillips  v. 

10  Johns.  (N.  Y.)  85;  Com.  v.  Vandyke,  57  Pa.  Ronald,  3  Bush  (Ky.)  244,  96  Am.  Dec.  216. 

St.  34.  9.  State  v.  Hamilton,  9  Mo.  794. 

2.  Indictment  for  Failure  to  Perform. —  States.  10.  Posse  Comitatus. —  Souths.  Maryland,  18 
Wade,  87  Md.  529.  How.  (U.  S.)  396;  Bell  v.  North,  4  Litt.  (Ky.) 

3.  No  Civil  Liability. —  State  v.  Gobin,  94  133;  Reed  v.  Rice,  2  J.  J.  Marsh.  (Ky.)  44,  19 
Fed.  Rep.  48:  South  v.  Maryland,  18  How.  Am.  Dec.  122;  Comfort  v.  Com.,  5  Whart.  (Pa.) 
(U.  S.)  396 ;  State  v.  Wade,  87  Md.  529.  437.    See  also  Bac.  Abr.,  tit.  Sheriff  (N)  2  ; 

4.  Christian  County  v.  Merrigan,  191  111.  484.  1  Black.  Com.  343. 

5.  See  the  title  Arrest,  vol.  2,  p.  870  et  seq.  To  Guard  Against  Threatened  Mob  Violence.  — 
Power  of  Constable  to  Arrest  for  Breach  of  Peace  Under  the  Kentucky  statute  a  county  judge  is 

in  His  View. —  Vandeveer  v.  Mattocks,  3  Ind.  authorized  to  order  the  sheriff  to  summon  a 

479.  posse  of  not  less  than  two  nor  more  than  ten 

6.  Arrests.  —  See  the  title  Arrest,  vol.  2,  men  to  jruard  property  threatened  by  mob  vio- 
pp.  870,  883.  lence.    Hopkins  County  v.  St.  Bernard  Coal  Co., 

Power  of  Sheriff  Making  Arrest  to  Handcuff  (Ky.  1902)  70  S.  W.  Rep.  289. 

Prisoner. —  See  the  title  Arrest,  vol.  2,  p.  848.  Summoning  Bystanders  to  Assist  in  Making 

7.  See  the  title  Arrest,  vol.  2,  p.  904.  Arrest. —  See  the  title  Arrest,  vol.  2,  p.  859. 
Civil  Liability  for  False  Imprisonment. —  See  11.  Writs  of  Execution.  —  Comfort  v.  Com.,  5 
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do  so.1  The  reason  is  that  as  on  mesne  process  in  a  civil  suit  the  party  is 
allowed  to  give  bail,  it  is  presumed  that  the  officer  will  have  no  occasion  for 
the  aid  of  the  posse.  Upon  mesne  process  in  criminal  proceedings,  however, 
and  upon  final  process  in  civil  suits,  the  law  is  otherwise,  as  the  same  reasons 
do  not  apply.2 

c.  Liability  of  Citizen  for  Refusal  to  Obey  Call.  —  A  person 
lawfully  summoned  to  aid  the  officer  is  liable  to  indictment  for  refusal  to  aid.3 
To  support  an  indictment  for  failure  to  obey  the  summons,  it  must  be  shown 
that  the  officer  was  authorized  to  act ;  that  there  was  a  reasonable  necessity 
for  calling  for  such  assistance;  and  that  the  citizen,  without  physical  impossi- 
bility or  lawful  excuse,  refused  to  obey  the  officer's  command.  If  these  things 
are  shown  it  is  no  defense  that  under  the  circumstances  the  citizen's  single  aid 
would  not  have  been  of  any  service.4 

d.  Liability  of  Citizen  Acting  under  Officer's  Command. — The 
principles  regulating  the  liability  of  a  citizen  assisting  the  officer  in  compli- 
ance with  his  command  have  been  fully  discussed  elsewhere  in  this  work.5 

8.  In  Regard  to  Deputies  —  a.  Nature  and  Character  of  Office.  —  The 
general  nature  of  the  office  of  a  deputy  and  the  character  of  his  duties  and 
liabilities  have  been  considered  in  a  previous  portion  of  this  work,0  to  which 
references  will  frequently  be  made  in  the  notes  to  this  subsection. 

b.  CLASSES  OF  Deputies.  —  Deputy  sheriffs  are  either  general  or  special.7 
A  general  deputy,  or  under-sheriff,  by  virtue  of  his  appointment,  has  authority 
to  execute  all  the  ordinary  duties  of  the  office  of  sheriff  that  may  be  trans- 
ferred and  may  execute  process  without  special  power  from  the  sheriff. 
A  special  deputy  is  one  appointed  pro  hac  vice  to  execute  a  particular  writ  on 
some  certain  occasion. 

De  Facto  Deputy.  —  One  who,  with  the  knowledge  and  consent  of  the  sheriff, 
acts  as  deputy  is  a  de  facto  deputy,  and  the  sheriff  is  bound  by  his  acts  and 
omissions  although  such  deputy  has  not  been  formally  appointed  or  has  not 
qualified.8 


Whart.  (Pa.)  437;  Sutton  v.  Allison,  2  Jones  L. 
(47  N.  Car.)  339. 

1.  Mesne  Process.  —  Comfort  v.  Com.,  5 
Whart.  (Pa.)  437;  Sutton  v.  Allison,  2  Jones 
L.  (47  N.  Car.)  339 ;  Houser  v.  Hampton,  7 
Ired.  L.  (29  N.  Car.)  333. 

2.  Sutton  v.  Allison,  2  Jones  L.  (47  N.  Car.) 
339- 

3.  Failure  to  Obey  Summons. —  See  the  title 
Arrest,  vol.  2,  p.  860.  See  also  Reg.  v.  Sher- 
lock, L.  R.  1  C.  C.  20. 

4.  Reg.  v.  Brown,  C.  &  M.  314,  41  E.  C.  L. 
175- 

5.  Liability  of  Citizen  Assisting-. —  See  the  titles 
Arrest,  vol.  2,  p.  859;  False  Imprisonment, 
vol.  12,  p.  770.  See  also  Britton  v.  Cole,  1 
Salk.  408;  Reg.  v.  Phelps,  C.  &  M.  180,  41  E. 
C.  L.  103;  Com.  v.  Field,  13  Mass.  321  ;  Thrail- 
kill  v.  Daily,  16  Neb.  114;  State  v.  Stalcup,  2 
Ired.  L.  (24  N.  Car.)  50  ;  Barnard  v.  Stevens, 
2  Aik.  (Vt.)  429,  16  Am.  Dec.  733. 

Liability  Where  Acting  under  Orders  of  De 
Facto  Officer.  —  Weatherford  v.  State,  31  Tex. 
Crim.  530,  37  Am.  St.  Rep.  828. 

Posse  Not  Entitled  to  Recover  Reward.  —  See 
the  title  Rewards,  vol.  24,  p.  952. 

6.  See  the  title  Deputy,  vol.  9,  n.  368. 

7.  General  Deputy  Sheriff.—  Norton  r.  Simmes, 
Hob.  13;  Allen  v.  Smith.  12  N.  J.  L.  162 
(set  out  under  Bailiff,  vol.  3.  p.  731)  ;  Com. 
Dig.,  tit.  Viscount.  R.  1  ;  Bac.  Abr.,  tit.  Sheriff, 
H.  1.    See  also  the  title  DEPUTY,  vol.  9,  p.  379. 

General  Deputy  as  Public  Officer.  —  See  the  title 
Deputy,  vol.  9,  p.  369. 
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Special  Deputy  Sheriff. —  Allen  v.  Smith,  12  N. 
J.  L.  163.  See  also  the  title  Deputy,  vol.  9, 
p.  380. 

There  Is  No  Such  Officer  as  a  Deputy  Constable 
in  the  Indian  Territory,  and  the  commission  of 
such  an  officer  is  a  nullity.  Helms  v.  U.  S.,  2 
Indian  Ter.  595. 

Bailiff  is  the  name  given  in  England  to  the 
officers  answering  to  special  deputy  sheriffs  in 
the  United  States.  Besides  bailiffs  appointed 
pro  hac  vice,  there  are  bailiffs  having  authority 
in  a  particular  district.  See  Bailiff,  vol.  3, 
P-  730. 

8.  Deputies  De  Facto.  —  Commercial  Bank  v. 
Sandford,  103  Fed.  Rep.  98;  Bosley  v.  Farquar, 
2  Rlackf.  (Ind.)  61  ;  Mann  v.  Martin,  82  Ky. 
242;  Buis  v.  Cooper,  63  Mo.  App.  196;  State  v. 
Mcintosh,  2  Ired.  L.  (24  N.  Car.)  53;  State  v. 
Allen,  s  Ired  L.  (27  N.  Car.)  36;  Broach  v. 
Garth,  (Tex.  Civ.  App.  1899)  So  S.  W.  Rep.  594. 
See  also  Matthis  v.  Pollard.  3  Ga.  1.  and  the 
title  Deputy,  vol.  9,  p.  .174,  note. 

De  Facto  Deputy  Constable. —  State-'.  Muir,  so 
Mo.  303  :  Abington  p.  Steinberg,  86  Mo.  App. 
630. 

Deputy  Holding  Incompatible  Office.  —  Th 

of  a  constable  appointed  to  the  incompatible 
office  of  deputy  sheriff  may  be  valid  in  the  latter 
capacity  as  those  of  a  de  facto  officer.  Broach 
v.  Garth.  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep. 
594- 

No  Evidence  of  De  Facto  Holding.  —  One  who 

has  never  taken  the  prescribed  oath,  never  acted 
as  a  deputy,  and  never  been  reputed  to  be  such, 
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c.  Appointment  — (i)  Formalities  and  Qualification.  —  In  the  absence  of 
a  statute  prescribing  a  different  method,  a  sheriff  may  appoint  a  deputy  by 
parol.1  But  by  statute  in  a  number  of  states  the  sheriff's  appointment  of  a 
deputy  requires  various  formalities,  such  as  writing,  a  seal,  and  recordation.8 

Oath  of  Office.  —  In  some  states  a  deputy  sheriff  is  required  to  take  an  oath 
of  office  as  a  part  of  the  qualification  for  the  performance  of  his  duties. :t 

(2)  Who  May  Appoint.  —  The  power  to  appoint  deputies  is  generally 
vested  in  the  sheriff,4  and  at  common  law,  it  seems,  a  constable  may  appoint 
special  deputies.5 


has  been  held  not  to  be  a  de  facto  officer. 
Brown  v.  State,  (Tex.  Crim.  1902)  66  S.  W. 
Rep.  547. 

A  Deputy  Sheriff  Who  Holds  Over  without  reap- 
pointment or  requalification  under  the  successor 
of  a  sheriff  after  the  latter's  death  is  a  deputy 
de  facto.  Boardman  v.  Halliday,  10  Paige  (N. 
Y.)  223. 

1.  General  Deputy  Appointed  by  Parol.  —  State 
v.  Allen,  s  Ired.  L.  (27  N.  Car.)  36.  See  also 
Miller  v.  McMillan,  4  Ala.  527 ;  Boardman  v. 
Halliday,  10  Paige  (N.  Y.)  232;  Edmunds  v. 
Barton,  31  N.  Y.  495,  and  the  title  Deputy, 
vol.  9,  p.  372. 

In  North  Carolina  this  rule  is  said  to  hold  of 
deputies  either  general  or  special.  Jamesville, 
etc.,  R.  Co.  v.  Fisher,  109  N.  Car.  r. 

Evidence  of  Appointment.  —  The  fact  that  the 
sheriff  holds  one  out  to  the  world  as  a  deputy 
is  competent  evidence  of  his  appointment. 
Matthis  v.  Pollard,  3  Ga.  1.  See  also  Doe  v. 
Brawn,  5  B.  &  Aid.  243,  7  E.  C.  L.  83. 

The  Acts  of  De  Facto  Deputies  without  appoint- 
ment may  bind  the  sheriff.  See  supra,  this  sub- 
section. Classes  of  Deputies. 

Bailiff  —  Special  Deputy.  —  "  In  England  the 
bailiff  is  not  the  general  recognized  officer  of 
the  sheriff,  like  the  under  sheriff.  It  is  from 
the  warrant  issued  by  the  sheriff,  or  the  deputy 
in  the  name  of  the  sheriff,  and  not  from  his 
appointment  as  a  sheriff's  officer,  that  the 
bailiff  derives  his  authority  to  execute  the  writ. 
Therefore  the  acts  of  a  regular  sheriff's  bailiff, 
in  the  execution  of  process,  are  not  sufficient  to 
fix  the  sheriff  with  a  liability  for  such  acts 
without  proving  the  warrant.  Drake  v.  Sykes, 
7  T.  R.  113;  Watson  on  Sheriffs  36."  State  v. 
Allen,  5  Ired.  L.  (27  N.  Car.)  42. 

The  same  principle  seems  to  obtain  in  the 
United  States  as  to  a  special  deputy's  responsi- 
bility to  a  party  aggrieved  by  his  acts.  See  the 
title  Deputy,  vol.  9,  p.  373.  Otherwise,  as  to 
holding  the  sheriff  liable  for  the  deputy's  acts, 
see  the  title  Deputy,  vol.  9,  p.  372,  and  Putman 
v.  State,  49  Ark.  449. 

Appointment  of  Special  Deputy  by  Indorsement 
on  Writ  —  Thrift  v.  Frittz,  7  111.  App.  55.  And 
see  the  title  Deputy,  vol.  9,  p.  373.  But  such 
indorsement  is  not  necessary.  State  v.  Toland, 
36  S.  Car.  515. 

2.  Formalities  Required  by  Statute. —  See  Put- 
man  v.  State,  49  Ark.  449  (Mansf.  Dig.  Ark., 
§§  6318-6320,  requiring  appointments  of  deputy 
sheriffs  to  be  approved  and  recorded,  applied 
only  to  general  deputies)  ;  Baxter  v.  Yeagley,  8 
Kan.  App.  657  (writing  required)  :  People  v. 
Moore,  2  Doug!.  (Mich.)  1  (appointment  of  spe- 
cial deputy  must  be  in  writing)  ;  Allen  v.  Smith, 
12  N.  J.  L.  159  (appointment  of  general  deputy 
must  be  filed)  :  Boardman  v.  Halliday,  10  Paige 


(N.  Y.)  223;  Edmunds  v.  Barton,  31  N.  Y.  495 
(statute  requires  writing,  sealing,  and  filing). 

Sheriff's  Signature  to  Appointment  as  Individual, 
Not  as  Official,  Held  Valid.  —  Guernsey  v.  Tut- 
hill,  12  S.  Dak.  584. 

Deputy  Constable's  Appointment  Required  to  Be 
Filed. —  State  v.  Muir,  20  Mo.  303. 

Such  Requirements  Have  Been  Held  Directory 
Only,  and  a  deputy  appointed  orally  is  a  good  de 
facto  officer.    Buis  v.  Cooper,  63  Mo.  App.  196. 

A  Requirement  that  the  Appointment  Be  Lodged 
in  the  Clerk's  Office  is  for  the  purpose  of  record- 
ing, and  when  this  is  done  the  deputy  may  take 
it  away.    Dane  v.  Gilmore,  51  Me.  544. 

3.  Oath  of  Office. —  Boardman  v.  Halliday,  10 
Paige  (N.  Y.)  223.  And  see  the  title  Deputy, 
vol.  9,  p.  373. 

Oath  Required  from  General,  Not  from  Special, 
Deputy.  — Allen  v.  Smith,  12  N.  J.  L.  159.  See 
also  Proctor  v.  Walker,  12  Ind.  660. 

Oath  Not  Retroactive. —  Den  v.  Evaul,  1  N.  J. 
L.  328. 

4„  See  the  title  Deputy,  vol.  9,  p.  375. 
A  Sheriff  May  Appoint  Special  Deputies,  either 
at  common  law.  Guyman  v.  Burlingame,  36  111. 
201,  or  under  the  Illinois  statute,  Gehrke  v. 
Foreman,  177  111.  618  (to  serve  summons). 

The  Sheriff  May  Appoint  as  Many  Special 
Deputies  as  Are  Necessary  to  Preserve  Peace  and 
Order  under  the  Illinois  statute  of  June  16,  1887, 
and  such  deputies  cannot  refuse  to  serve  and 
are  subject  to  his  orders.  Philips  v.  Christian 
County,  87  111.  App.  481  ;  Christian  County  v. 
Merrigan,  92  111.  App.  428. 

5.  A  Constable  May  Appoint  a  Special  Deputy, 
but  not  a  general  deputy.  New  Albany,  etc..  R. 
Co.  v.  Grooms,' 9  Ind.  243;  Prickett  v.  Cleek,  13 
Oregon  415.  But  only  in  case  he  is  himself  dis- 
qualified by  sickness  or  other  cause.  Kaysen  v. 
Steele,  \  1  Utah  260 ;  Bac.  Abr.,  tit.  Constable, 
D. 

According  to  some  authorities,  it  seems  a  con- 
stable may  appoint  a  general  deputy.  Jobson  v. 
Fennell,  35  Cal.  711,  citing  Taylor  v.  Brown,  4 
Cal.  188,  60  Am.  Dec.  604.  See  also  Medhurst 
7'.  Waite,  3  Burr.  1259. 

In  Illinois  a  constable  cannot  appoint  depu- 
ties, if  he  cannot  act:  he  must  turn  the  writ 
over  to  another  constable.  People  v.  Ferguson, 
79  111.  App.  417. 

Invalid  Deputation.  —  A  constable  to  whom  a 
writ  is  directed  cannot  depute  another  con- 
stable by  erasing  his  own  name  and  substituting 
the  other's  name.  Farley  v.  Newton,  1  Pa. 
Super.  Ct.  300. 

Pennsylvania  —  Appointment  of  Deputy  Con- 
stables. —  Under  the  Pennsylvania  Act  of  April 
15,  1834,  a  constable  might  appoint  a  deputy  at 
the  request  or  risk  of  the  plaintiff  in  an  action. 
Comfort  v.  Com.,  5  Whart.  (Pa.)  437.  But  now, 
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The  Sheriff  Cannot  Delegate  His  Authority  to  Appoint  a  deputy.1 

Special  Deputies  Appointed  by  General  Deputies.  —  It  is  said  that  at  common  law  a 
deputy  sheriff  may  appoint  a  special  deputy  to  do  a  particular  act,2  and  in 
some  states  this  authority  is  given  by  statute  to  general  deputies.3 

The  Consent  of  Designated  Persons  is  sometimes  required  to  the  sheriff's 
appointment  of  his  deputies.4 

(3)  Who  May  Be  Appointed.  — In  general,  in  the  absence  of  statute  any 
person  is  competent  to  act  as  the  deputy  of  a  sheriff  or  constable.5 

d.  POWERS  AND  DUTIES.  —  It  is  said  that  a  general  deputy  may  perform 
all  ministerial  acts  that  the  sheriff  may  perform  by  virtue  of  his  office.0  But 
all  his  acts  must  be  in  the  name  of  the  sheriff,7  at  least  in  the  absence  of  a 
statute  recognizing  him  as  a  distinct  officer.8 


in  Philadelphia  at  any  rate,  by  the  Act  of  1875, 
a  constable  has  no  power  to  appoint  deputies,  but 
the  appointment  is  made  by  the  court  upon  a 
showing  that  such  deputy  is  necessary,  and  the 
facts  making  the  necessity  must  be  stated  in  the 
petition.  In  re  Deputy  Constables,  4  Pa.  Dist. 
217. 

1.  Sheriff  Cannot  Delegate  Authority  to  Ap- 
point. —  Perkins  v.  Reed,  14  Ala.  536.  See  also 
the  title  Deputy,  vol.  9,  p.  375. 

2.  Deputy  Sheriff  May  Appoint  Special  Deputy. 
—  New  Albany,  etc.,  R.  Co.  v.  Grooms,  9  Ind. 
243.    See  also  title  Deputy,  vol.  9,  p.  375. 

3.  General  Deputy  May  Appoint  by  Statute.  — 
Gehrke  v.  Foreman,  177  111.  618.  Such  appoint- 
ment is  regarded  as  the  act  of  the  sheriff. 
Thrift  v.  Frittz,  7  111.  App.  55. 

4.  Consent  to  Sheriff  's  Appointment  Required.  — 
See  title  Deputy,  vol.  9,  p.  375. 

Idaho  Statute. —  See  Taylor  v.  Canyon  County, 
(Idaho  1899)  56  Pac.  Rep.  168,  and  the  title 
Deputy,  vol.  9,  p.  375,  note. 

The  County  Court  Is  Not  Bound  to  Admit  and 
Qualify  Deputies  under  the  Kentucky  statute, 
unless  satisfied  of  their  competency  and  good 
character.  Mandamus  is  the  proper  remedy. 
Day  v.  Justices,  3  B.  Mon.  (Ky. )  198. 

The  Indorsement  of  the  Clerk  Is  Not  Essential 
in  O/u'o  to  a  warrant  deputizing  an  under  sher- 
iff. Haines  v.  Lindsey,  4  Ohio  88,  19  Am.  Dec. 
586. 

Consent  for  Additional  Deputies.  —  Under  the 
statutes  of  Oregon  the  sheriff  of  each  county 
has  power  to  appoint  the  number  of  deputies 
prescribed  by  statute,  but  additional  deputies 
are  to  be  appointed  by  the  County  Court.  Henry 
v.  Yamhill  County,  37  Oregon  562. 

Pennsylvania  —  Consent  of  Court  to  Appoint- 
ment of  Deputy  Constable  by  Constable  —  Necessity 
Must  Appear.  —  In  re  Deputy  Constables,  4  Pa. 
Dist.  217. 

Special  Statute  Applicable  to  Philadelphia. — 
In  re  Deputy  Constables,  4  Pa.  Dist.  217. 

5.  See  the  title  Deputy,  vol.  0.  p.  374. 
Residence  in  County  Essential  to  Eligibility.  — 

People  v.  Town  Auditors.  ( Supm.  Ct.  Spec.  T.) 
16  Misc.  (  N.  Y.)  92. 

Infant  as  Deputy.  —  See  the  titles  Deputy, 
vol.  9,  p.  374;  Infants,  vol.  16,  p.  266. 

In  North  Carolina  an  infant  may  be  a  deputy, 
either  general  or  special.  Jamesville,  etc.,  R. 
Co.  v.  Fisher,  109  N.  Car.  1. 

Infant  as  De  Facto  Deputy.  —  An  infant  ap- 
pointed deputy  is  a  de  facto  officer,  and  his  acts 
are  valid.    Irving  v.  Fdrington,  41  La.  Ann.  671. 


Delegation  of  Authority  to  Military.  —  The 

sheriff  has  a  right  in  Ohio  to  call  upon  the 
military  to  assist  in  suppressing  a  riot,  but  when 
the  military  are  called  out  they  act  in  aid  of  the 
civil  authority,  and  the  sheriff  cannot  delegate 
his  authority  to  them.  State  v.  Coit,  8  Ohio 
Dec.  62. 

6.  General  Deputy  Sheriff  May  Perform  All 
Ministerial  Acts.  —  McGee  v.  Fastis,  3  Stew. 
(Ala.)  307;  Scottish- American  Mortg.  Co.  v. 
Nye,  58  Neb.  661  ;  Haines  v.  Lindsey,  4  Ohio 
88,  19' Am.  Dec.  586.  See  also  State  v.  Wilson, 
12  La.  Ann.  189:  Tatum  v.  Holliday,  59  Mo. 
422.  And  see  the  title  Deputy,  vol.  9,  pp.  379, 
393,  note,  quotation  from  Ramsey  v.  Strobach, 
52  Ala.  513. 

Deputy  Constable.  —  Medhurst  v.  Waite,  3 
Burr.  1259. 

Service  of  Process.  —  For  full  treatment  of  the 
powers  of  deputies  in  service  of  process,  see 
the  title  Service  of  Process  and  Papers,  19 
Encyc.  of  Pl.  and  Pr.  567. 

Deputy  Sheriff  May  Execute  Inquisition  of 
Damages. —  Tillotson  v.  Cheetham,  2  Johns.  (N. 
Y.)  63.  See  also  Haines  v.  Lindsey,  4  Ohio  88, 
19  Am.  Dec.  586,  and  the  title  Inquests  and 
Inquiries,  10  Encyc.  of  Pl.  and  Pr.  1137. 

Deputy  May  Appraise  and  Sell  Land  under  De- 
cree of  Foreclosure.  —  Nebraska  Loan,  etc..  Assoc. 
v.  Marshall,  51  Neb.  534;  Johnson  v.  Colby,  52 
Neb.  327  ;  Hamer  v.  McKinley-Lanning  Loan, 
etc.,  Co.,  52  Neb.  705  :  Maginn  v.  Pickard,  57 
Neb.  642.  See  also  the  title  Sheriffs'  Sales, 
post. 

Deputy  May  Make  Conveyance  of  Land  Sold 
under  Execution. —  Haines  v,  Lindsey,  4  Ohio 
88,  19  Am.  Dec.  586. 

Deputy's  Authority  to  Make  Contracts  for  Keep- 
ing Property.  —  See  the  title  Deputy,  vol.  9, 
P-  393>  note,  and  infra,  this  subsection.  Liability 
for  Deputy's  Acts  —  Sheriff's  Liability. 

In  the  absence  of  official  authority  to  make 
such  contracts,  they  will  be  valid  between  the 
parties,  and  the  other  party  thereto  will  be  an- 
swerable to  the  contracting  deputy.  Hutchinson 
v.  Parkhurst,  1  Aik.  (Vt.)  258. 

Militia  Called  Out. —  The  fact  that  the  militia 
are  called  out  in  an  emergency  does  not  affect 
the  powers  and  duties  of  deputies  appointed 
under  the  Illinois  statute  of  June  16.  1887,  to 
preserve  the  peace  and  good  order  of  society. 
Philips  7'.  Christian  County,  87  111.  App.  481. 

7.  In  Name  of  Sheriff.  —  Ryan  v.  Fads.  1  111. 
217. 

8.  See  the  title  Deputy,  vol.  9,  pp.  381,  382. 
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A  General  Deputy's  Authority  Cannot  Be  Limited  by  the  Sheriff  who  appoints  him.1 

e.  Compensation.  —  The  compensation  of  a  deputy  is  in  some  states  pay- 
able out  of  the  public  treasury,  though  it  is  sometimes  determined  by  contract 
between  the  sheriff  and  the  deputy.2 

/.  Expiration  of  Office.  —  In  general,  a  deputy  holds  office  during  the 
pleasure  of  his  principal,3  and  of  course  is  subject  to  removal  by  the  principal,4 
or  he  may  himself  resign  or  abandon  his  office.5  His  deputation  expires,  also, 
with  the  expiration  of  the  principal's  term  or  his  death.0 

g.  Liability  for  Deputy's  Acts  —  (i)  Sheriff's  Liability  —  The  General 
Rule  has  been  stated  and  enforced  by  numerous  citations  that  the  principal 
is  liable  civiliter  for  the  misfeasance,  malfeasance,  or  nonfeasance  of  his 
deputy  in  the  performance  of  his  official  duties,7  and  this  rule  is  applicable 
to  the  liability  of  a  sheriff  or  constable  for  his  deputy's  acts.8    The  sheriff's 


1.  Sheriff  Cannot  Limit  Deputy's  Authority.  — 

See  Rogers  v.  Carroll,  in  Ala.  610,  and  the  title 
Deputy,  vol.  9,  p.  380. 

2.  Compensation.  —  See  the  title  Deputy,  vol. 
9.  P-  383- 

The  County  Is  Liable  for  the  compensation  of 
special  deputies  appointed  by  the  sheriff  to  se- 
cure the  peace  and  good  order  of  society  under 
the  Illinois  statute  of  June  16,  1887.  Philips  v. 
Christian  County,  87  111.  App.  481  ;  Christian 
County  v.  Merrigan,  92  111.  App.  428. 

Nebraska  Statute  —  Sheriff's  Liability  for  Depu- 
ty's Salary.  — ■  Wolfe  v.  Kyd,  46  Neb.  292. 

Illegal  Sale  of  Deputation. —  See  Hall  v.  Gavitt, 
18  Ind.  390;  also  the  title  Deputy,  vol.  9,  p.  376 
et  seq.,  and  cases  set  out  in  notes. 

Deputy's  Agreement  to  Serve  for  Less  than 
Legal  Fees.  —  See  the  title  Illegal  Contracts, 
vol.  15,  p.  965. 

3.  During  Principal's  Pleasure.  —  Hoge  v. 
Trigg,  4  Munf.  (Va.)  150. 

4.  Removal  of  Deputy.  —  Hoge  v.  Trigg,  4 
Munf.  (Va.)  150,  stated  under  the  title  Deputy, 
vol.  9,  p.  383. 

Simple  notice  in  writing  is  sufficient  to  con- 
stitute a  removal,  even  where  the  appointment 
must  be  under  seal.  Edmunds  v.  Barton,  31 
N.  Y.  495- 

5.  Resignation  or  Abandonment.  —  See  the 

title  Deputy,  vol.  9,  p.  383. 

6.  Expiration  of  Deputation  with  Sheriff's  Term 
of  Office.  —  Alexander  v.  Hancock,  2  Rich.  L. 
(S.  Car.)  100.  See  also  the  title  Deputy,  vol.  9, 
pp.  382,  383. 

Reappointment  Necessary.  —  Where  the  office 
of  sheriff  by  his  death  devolves  on  the  under 
sheriff,  the  general  deputies  of  the  sheriff  do 
not  continue  to  be  deputies  of  the  under  sheriff, 
but  must  be  appointed  anew  and  qualify  again. 
Boardman  v.  Halliday,  10  Paige  (N.  Y.)  223. 

In  Illinois,  Where  the  Sheriff  Has  Absconded, 
his  deputy  may  act  until  the  office  is  vacated. 
Ballance  v.  Loomis,  22  111.  82. 

A  Deputy,  After  the  Sheriff's  Death,  May  Com- 
plete Execution  of  Process.  —  McCluskey  v.  Mc- 
Necly,  8  111.  578. 

7.  General  Rule  of  Principal's  Liability.  — 
See  the  title  Deputy,  vol.  9,  p.  390  et  seq. 

The  Law  Adopts  the  Fiction  that  the  Sheriff  and 
the  Deputy  Are  One  in  order  to  secure  to  per- 
sons aggrieved  the  greater  responsibility  of  the 
sheriff,  but  the  fiction  will  not  he  carried  be- 
yond the  reason  and  policy  which  led  to  its 
adoption,  nor  pushed  so  as  to  require  impossi- 
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bilities  of  the  sheriff.  Whitney  v.  Butterfield, 
13  Cal.  335,  73  Am.  Dec.  584;  Rider  v.  Chick, 
59  N.  H.  50  ;  Russell  v.  Lawton,  14  Wis.  202, 
80  Am.  Dec.  769. 

8.  Cases  Declaring  Liability  of  Sheriff  for  Deputy 
—  United  States.  —  Clute  v.  Goodell,  2  McLean 
(U.  S.)  193;  Lawrence  v.  Sherman,  2  McLean 
(U.  S.)  488. 

California.  —  Nixon  v.  Rauer,  (Cal.  1901)66 
Pac.  Rep.  221. 

Connecticut.  —  Dayton  v.  Lynes,  30  Conn. 
351- 

Indiana.  —  Snell  v.  State,  43  Ind.  359. 

Iowa.  —  Brayton  v.  Town,  12  Iowa  346. 

Kentucky.  —  Stevens  v.  Stevens,  4  T.  B.  Mon. 
(Ky.)  524;  Com.  v.  Stockton,  5  T.  B.  Mon. 
(Ky.)  192. 

Louisiana.  —  State    v.    Budd,    39    La.  Ann. 

232. 

Maine.  —  Harrington  v.  Fuller.  18  Me.  277, 
36  Am.  Dec.  719. 

Massachusetts. —  Grinnell  v.  Phillips.  1  Mass. 
530  ;  Marshall  v.  Hosmer,  4  Mass.  60  :  Draper 
v.  Arnold.  12  Mass.  449. 

New  Hampshire.  —  Rider  v.  Chick,  59  N.  H. 
So. 

New  York.  —  Pond  v.  Leman,  45  Barb.  (N. 
Y.)  152;  Gorham  v.  Gale,  7  Cow.  (N.  Y.)  739, 
17  Am.  Dec.  549. 

North  Carolina.  —  McLean  v.  Buchanan,  8 
Jones  L.  (53  N.  Car.)  444:  Satterwhite  v.  Car- 
son, 3  Ired.  L.  (25  N.  Car.)  549. 

Pennsylvania.  —  Wilbur  v.  Strickland,  1 
Rawle  (Pa.)  458;  Hazard  v.  Israel,  1  Binn. 
(Pa.)  240,  2  Am.  Dec.  438. 

Tennessee. — Estes  v.  Williams,  Cooke  (Tenn.) 
413- 

Texas.  —  Tarver  v.  Carter,  (Tex.  Civ.  App. 
1897)  42  S.  ~W.  Rep.  229:  Herring  v.  Patten,  18 
Tex.  Civ.  App.  147. 

Vermont.  —  Wetherby  v.  Foster,  5  Vt.  136. 

Virginia.  —  Moore  v.  Dawney.  3  Hen.  &  M. 
(Va.)  127;  Sage  v.  Dickinson,  33  Gratt.  (Va.) 
36t. 

Liability  of  Constable  for  Deputy. —  Frizzell  v. 

Duffer.  58  Ark.  612. 
Without  Proving  Particular  Instructions  from 

the  sheriff  to  the  deputy  to  do  the  act  for  which 
recovery  is  sought  from  the  sheriff,  the  latter 
may  be  held  liable.    Poinsett  v.  Taylor.  6  Cal. 

78." 

The  Cause  of  Action  for  the  Deputy's  Default 
Survives  the  death  of  the  sheriff.  Dayton  v. 
Lynes,  30  Conn.  351. 
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responsibility  extends  of  necessity  not  only  to  acts  lawfully  done  by  the 
deputy  iu  the  execution  of  his  office,  but  to  all  acts  done  by  virtue  of  or  under 
color  of  his  office.1  Specific  illustrations  of  these  principles  are  given  in  the 
notes. - 

Limitations  to  Rule.  —  But  where  the  relation  of  unity  or  representation  does 
not  subsist  between  the  sheriff  and  the  deputy,  the  sheriff  is  not  liable  for  the 
deputy's  acts;3  he  is  not  liable  for  any  unofficial  act  of  the  deputy.4  Thus, 


1.  Acts  under  Color  of  Office. —  Com.  v.  Stock- 
ton, 5  T.  B.  Mon.  (Ky.)  192;  Harrington  v. 
Fuller,  18  Me.  277,  36  Am.  Dec.  719;  Brown 
v.  Weaver,  76  Miss.  7,  71  Am.  St.  Rep.  512; 
State  v.  Moore,  19  Mo.  369,  61  Am.  Dec.  563; 
Clough  v.  Monroe,  34  N.  H.  381  :  Lucier  v. 
Pierce,  60  N.  H.  13  ;  Luck  v.  Zapp,  1  Tex.  Civ. 
App.  528.  See  also  the  title  Deputy,  vol.  9, 
P-  393- 

Liable  for  Deputy  Acting  under  Void  Process.  — 
Ehvell  v.  Reynolds,  6  Kan.  App.  545.  But  see 
Hawkins  v.  Com.,  1  T.  B.  Mon.  (Ky.)  144. 

Constable  Liable  for  Deputy's  Acts  under  Color 
of  Office. —  Frizzell  v.  Duffer,  58  Ark.  612. 

Proof  of  Deputy's  Authority  to  Bind  Sheriff.  — 
The  sheriff's  liability  for  the  acts  of  his  deputy 
must  rest  on  one  of  these  three  grounds  :  the 
possession  by  the  deputy  of  process  intrusted 
to  him  for  service  or  execution,  special  au- 
thority to  do  the  particular  act.  or  general  au- 
thority to  represent  the  sheriff  in  a  certain  line 
of  business  to  which  the  act  complained  of 
legitimately  belongs.  Wemple  v.  Glavin,  (Supm. 
Ct.)  57  How.  Pr.  (N.  Y.)  109. 

2.  The  Sheriff  Has  Been  Held  Liable  Where  the 
Deputy  Has  Committed  the  following  malfeasances 
and  nonfeasances  : 

Tort  to  Person  of  Prisoner.  —  Shields  v. 
Pfianz,  101  Ky.  407. 

Shooting  Escaping  Misdemeanant.  —  Brown 
v.  Weaver,  76  Miss.  7,  71  Am.  St.  Rep.  512. 

In  Performance  of  Official  Act  Killing  Per- 
son.—  Johnson  v.  Williams,  (Ky.  1901)  63  S. 
W.  Rep.  759;  Com.  v.  Hurt,  (Ky.  1901)  64  S. 
W.  Rep.  911  :  Hendrick  v.  Walton,  69  Tex.  192, 
stated  under  the  title  Death  by  Wrongful  Act, 
vol.  8,  p.  908,  note. 

Failure  to  Serve  and  Return  Writ  or  Sum- 
mons.—  Rogers  v.  Carroll,  111  Ala.  610;  Green 
v.  Lowell,  3  Me.  373;  Hammond  v.  Root,  15 
Gray  (Mass.)  516. 

Extorting  Illegal  Fees  or  Moneys.  —  Snell  v. 
State,  43  Ind.  359  ;  M'Intyre  v.  Trumbull,  7 
Johns.  (N.  Y.)  35. 

Want  of  Care  in  Keeping  Property  Attached. 
—  Morton  v.  White,  16  Me.  53;  Morse  v. 
Betton,  2  N.  H.  184;  Buck  v.  Ashley,  37  Vt. 
475- 

Improper  Return  of  Writ.  —  Prosser  v.  Coots, 
50  Mich.  262.  Contra  by  statute  in  Mississippi 
for  false  return  of  writ,  State  v.  Nichols,  39 
Miss.  318. 

Trespass  in  Executing  Process.  —  Prewitt  v. 
Neal,  Minor  (Ala.)  386  ;  People  v.  Schuyler,  4 
N.  Y.  173. 

Taking  Insufficient  Replevin  Bond.  —  Murrell 
v.  Smith,  3  Dana  (Ky.)  462;  Harriman  v.  Wil- 
kins,  20  Me.  93. 

Seizing  Property  of  Wrong  Person.  —  Saun- 
derson  v.  Baker,  3  Wils.  C.  PI.  309 ;  Com.  v. 
Stockton,  s  T.  B.  Mon.  (Ky.)  ig2;  Water- 
bury  v.   Westervelt,  9  N.   Y.   598;   King  v. 


Orser,  4  Duer  (N.  Y.)  431  ;  Pond  v.  Leman,  45 
Barb.  (N.  Y.)  152;  Satterwhite  v.  Carson,  3 
Ired.  L.  (25  N.  Car.)  549;  Wilbur  v.  Strick- 
land, 1  Rawle  (Pa.)  458;  Hazard  v.  Israel,  1 
Binn.  (Pa.)  240,  2  Am.  Dec.  438. 

Seising  Exempt  Property.  —  Frankhouser  v. 
Cannon,  50  Kan.  621  ;  S^ate  v.  Moore,  19  Mo. 
369,  61  Am.  Dec.  563. 

Release  of  Property  on  Invalid  Claim  of  Ex- 
emption. —  Sage  v.  Dickinson,  33  Gratt.  (Va.) 
361. 

Failing  to  Account  for  Money  Collected. — 
Hill  v.  Fitzpatrick,  6  Ala.  314;  Knowlton  v. 
Bartlett,  1  Pick.  (Mass.)  271  ;  Larned  v.  Allen, 
13  Mass.  295;  Tuttle  v.  Love,  7  Johns.  (N.  Y.) 
472;  People  v.  Dunning,  1  Wend.  (N.  Y.)  16; 
Walden  v.  Davidson,  15  Wend.  (N.  Y.)  575. 
See  also  State  v.  Muir,  20  Mo.  303  (a  case  of 
a  deputy  constable). 

Not  Keeping  Goods  Attached  After  Expiration 
of  Deputation. —  When  a  deputy  has  attached 
goods,  it  is  his  duty  to  keep  them  safely  until 
thirty  days  after  judgment,  although  he  may 
have  ceased  to  be  deputy,  and  the  sheriff  is 
liable  for  his  default.  Morton  "'.  White,  16 
Me.  53. 

Deputy's  Demand  and  Waiver  Thereof  Bind 
Sheriff.  —  Dobbins  v.  Mounce,  (Idaho  1897) 
48  Pac.  Rep.  1070  (demand  for  return  of  prop- 
erty sold  under  chattel  mortgage  foreclosure 
made  on  deputy  who  conducted  sale )  ;  Morton 
v.  White,  16  Me.  53  (deputy's  waiver  of  demand 
for  goods  attached  by  predecessor). 

3.  Deputy's  Private  Acts.  —  Wemple  v.  Glavin, 
(Supm.  Ct.)  57  How.  Pr.  (N.  Y. )  109. 

Acts  of  Predecessor's  Deputy.  A  sheriff  is  not 
liable  for  the  act  of  his  deputy  done  while  the 
latter  was  a  deputy  of  the  sheriff's  predecessor 
in  office.  Wilton  Mfg.  Co.  v.  Butler,  34  Mc. 
431.  Nor  for  the  failure  of  his  deputy  to  keep 
property  attached  by  him  as  his  predecessor's 
deputy.    Pillsbury  v.  Small,  19  Me.  435. 

Fiction  of  Identity  of  Sheriff  and  Deputy  Not 
Extended  Unreasonably.  —  Where  a  sheriff  who 
did  not  know  that  his  deputy  held  a  prior  ex- 
ecution against  a  defendant  levied  a  junior  ex- 
ecution against  the  same  defendant  and  paid 
over  the  money,  he  will  not  be  held  liable  to 
the  prior  creditor,  if  no  negligence  is  charge 
able  against  the  sheriff  in  failing  to  ascertain 
the  existence  of  the  prior  claim.  The  fiction  of 
identity  will  not  be  extended  to  such  a  case. 
Russell  v.  Lawton,  14  Wis.  202,  80  Am.  Dec. 
769. 

4.  Unofficial  Acts  of  Deputy. —  Harrington  v. 
Fuller,  18  Me.  277,  36  Am.  Dec.  719:  Smith  v. 
Berry,  37  Me.  298  :  Gorham  v.  Gale.  7  Cow.  (N. 
Y.)  739,  17  Am.  Dec.  549  ;  Moulton  v.  Norton, 
5  Barb.  (N.  Y.)  286;  Moore  v.  Jarrett.  10  Tex. 
201. 

Failing  to   Turn  Over  Money  Not  Received 
Officially.  —  Cook  v.  Palmer,  6  B.  &  C.  739,  13 
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where  the  deputy  to  whom  an  execution  is  given  to  be  levied  acts  as  the  agent 
of  the  judgment  creditor  in  accordance  with  the  latter's  special  directions,  and 
gives  time,  takes  securities,  etc.,  the  sheriff  incurs  no  liability.'  Nor  can  the 
deputy  make  any  unofficial  contracts  upon  which  the  sheriff  is  liable,2  for 
example,  a  contract  with  a  third  person  to. assist  the  deputy  in  the  discharge 
of  his  duties.3  Again,  when  the  sheriff  is  liable,  the  voluntary  act  of  the  per- 
son aggrieved  may  release  the  sheriff,4  while  the  sheriff  may  render  himself 
liable  for  the  deputy's  unofficial  acts  by  his  acquiescence  therein.5 

(2)  Liability  of  Slieriff  's  Bond  and  Sureties.  —  The  official  acts  of  a  deputy, 
or  his  acts  under  color  of  office,  are  considered  as  the  acts  of  the  sheriff  him- 
self, and  the  sheriff's  bond  and  the  sureties  thereon  are  liable  therefor  as  if 
such  acts  were  those  of  the  sheriff  personally.0 


E.  C.  L.  305;  Hammond  v.  Root,  15  Gray 
(Mass.)  516;  Chiles  v.  Holloway,  4  McCord  L. 
(S.  Car.)  164. 

Money  Collected  by  Deputy  on  Void  Execution. 
Hawkins  v.  Com.,  1  T.  B.  Mon.  (Ky.)  144.  But 
that  the  fact  that  the  deputy's  act  is  under  void 
process  is  no  protection  to  the  sheriff,  see  El- 
well  v.  Reynolds,  6  Kan..App.  545. 

Turning  Over  Attached  Property  to  Plaintiff  by 
Agreement  of  Parties.  —  A  sheriff  is  not  liable 
to  a  prior  lienor  for  his  deputy's  act  in  turning 
over  attached  property  to  the  attachment  plain- 
tiff in  accordance  with  the  agreement  of  the 
parties,  although  the  deputy  knew  of  the  prior 
lien,  since  he  had  no  further  power  to  hold  the 
property  and  violated  no  official  duty.  Bald- 
win v.  Manning,  (Ky.  1899)  50  S.  W.  Rep.  683. 

1.  Where  Plaintiff  Makes  Deputy  His  Agent. — 
Hammond  v.  Root,  15  Gray  (Mass.)  516;  Skin- 
ner v.  Wilson,  61  Miss.  90  ;  Armstrong  v.  Gar- 
row,  6  Cow.  (N.  Y.)  467 ;  Gorham  v.  Gale,  6 
Cow.  (N.  Y.)  467,  note,  7  Cow.  (N.  Y.)  739,  17 
Am.  Dec.  549;  Strong  v.  Bradley,  14  Vt.  55; 
Bellows  v.  Allen,  23  Vt.  169. 

Deputy  Following  Instruction  of  Plaintiff's  At- 
torney. —  Stevens  v.  Colby,  46  N.  H.  163.  See 
also  the  title  Attorney  and  Client,  vol.  3,  p. 
372- 

Where  a  Discretion  Is  Given  by  the  Creditor  to 
the  Deputy,  under  which  he  proceeds  to  act,  the 
sheriff  is  not  liable  for  the  deputy's  acts  or 
omissions  within  the  legitimate  range  of  that 
discretion.  Fletcher  v.  Bradley,  12  Vt.  22,  36 
Am.  Dec.  324;  Strong  v.  Bradley,  14  Vt.  55; 
Mason  v.  Ide,  30  Vt.  697. 

When  a  Deputy  Is  Appointed  at  the  Plaintiff's 
Request,  the  sheriff  is  not  liable  to  the  plaintiff 
for  his  acts,  but  his  liability  to  third  persons  is 
unchanged.    Barrett  v.  Seward,  22  Vt.  176. 

2.  No  Liability  on  Deputy's  Unofficial  Contracts. 
—  Smith  v.  Berry,  37  Me.  303  ;  Marshall  v. 
Hosmer.  4  Mass.  60  ;  Wetherby  v.  Foster,  5  Vt. 
136. 

3.  Not  Liable  on  Deputy's  Contracts  for  Assist- 
ance. —  Dow  v.  Rowe,  58  N.  H.  125;  Lucier 
v.  Pierce,  60  N.  H.  13.  See  also  the  title 
Deputy,  vol.  9,  p.  393,  note.  And  compare  Gor- 
man v.  Finn,  56  N.  Y.  App.  Div.  155,  affirmed 
171  N.  Y.  628. 

4.  Judgment  Against  Deputy  Releasing  Sheriff. 
■ —  Where  a  person  whose  property  has  been 
wrongly  levied  on  by  a  deputy  under  an  execu- 
tion against  another  sues  the  deputy  for  dam- 
ages and  recovers  judgment,  the  property  be- 
comes a  part  of  the  deputy's  estate,  and  this 


result  is  a  consequence  of  the  voluntary  act  of  the 
person  aggrieved  and  not  of  any  official  duty 
on  the  deputy's  part,  so  that  the  sheriff  is  no 
longer  responsible.  Harrington  v.  Fuller,  18 
Me.  277,  36  Am.  Dec.  719. 

Going  on  with  the  Proceedings  After  Discovery 
of  the  Deputy's  Default  in  time  to  avoid  loss  re- 
leases the  sheriff,  unless  the  latter  assents. 
Prosser  v.  Coots,  50  Mich.  262. 

5.  Sheriff's  Liability  from  Acquiescence  in 
Deputy's  Unofficial  Acts. —  Chenowith  v.  Came- 
ron, (Idaho  1895)  42  Pac.  Rep.  503,  stated  under 
the  title  Deputy,  vol.  9,  p.  393,  note. 

After  a  Sheriff  Has  Gone  Out  of  Office,  and  a 
deputation  has  therefore  expired,  the  deputy 
may  be  the  sheriff's  agent  in  all  matters  relat- 
ing to  the  office,  by  special  appointment,  and 
the  deputy's  acts  may  render  the  sheriff  liable. 
Alexander  v.  Hancock,  2  Rich.  L.  (S.  Car.)  100. 

6.  Bond  and  Sureties  Liable —  Georgia.  —  Craw- 
ford v.  Howard,  9  Ga.  314;  Howard  v.  Craw- 
ford, 15  Ga.  423. 

Iowa.  —  Brayton  v.  Town,  12  Iowa  346. 
Kentucky.  —  Com.  v.  Stockton,  5  T.  B.  Mon. 
(Ky.)    T92;  Johnson  v.  Williams,   (Ky.  1901) 
63  S.  W.  Rep.  759  ;  Harlan  v.  Lumsden,  1  Duv. 
(Ky.)  86. 

M ississippi.  —  Brown  v.  Weaver,  76  Miss.  7, 
71  Am.  St.  Rep.  512. 

Missouri.  —  State  v.  Moore,  19  Mo.  369,  61 
Am.  Dec.  563. 

North  Carolina.  —  McLean  v.  Buchanan,  8 
Jones  L.  (53  N.  Car.)  444. 

Tennessee.  —  Todd  v.  Jackson,  3  Humph. 
(Tenn.)  398. 

Texas.  —  Luck  v.  Zapp,  1  Tex.  Civ.  App. 
528. 

Virginia.  - —  Sage  v.  Dickinson,  33  Gratt.  (Va.) 

361. 

See  also  the  title  Deputy,  vol.  9,  p.  395. 
Sureties  for  a  Constable  Are  Liable  for  the  Acts 
of  His  Deputy  Constable  although  the  constable 
has  forfeited  his  office  by  removal  from  the 

state.    State  v.  Muir,  20  Mo.  303. 

Exemplary  Damages  cannot,  in  the  absence  of 
statute,  be  recovered  on  a  sheriff's  bond.  John- 
son 7'.  Williams   (Ky.   1901)    63   S.  W.  Rep. 

75°- 

Right  of  Sureties  to  Be  Subrogated  to  Claim  of 
Sheriff  Against  Defaulting  Deputy. —  Blalock  v. 

Peake,  3  Jones  Eq.  (56  N.  Car.)  323. 

The  Sheriff's  Sureties  at  the  Time  of  the  Act 
Done  Are  Liable  for  a  deputy's  default.  Tyree  v 
Wil  son,  9  Gratt.  (Va.)  59.  58  Am.  Dec.  213. 
See  also  Larned  v.  Allen.  13  Mass.  2Q5. 
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(3)  Action  to  Enforce  Liability,  Evidence,  and  Damages  —  Form  of  Action. 
—  The  action  by  a  party  aggrieved  to  enforce  the  liability  of  the  sheriff  for 
his  deputy's  defaults  may,  in  common-law  states,  be  either  trespass  or  case, 
according  to  the  circumstances.1 

Effect  of  Judgment  Against  Deputy.  —  The  effect  of  a  judgment  against  the 
deputy  for  his  default  as  a  bar  to  an  action  against  the  sheriff  before  it  is 
satisfied  has  been  discussed  elsewhere  in  this  work.2  Such  a  judgment 
cannot  itself  form  a  cause  of  action  against  the  sheriff.3 

Competency  of  Deputy  as  Witness.  —  In  a  suit  against  a  sheriff  for  the  deputy's 
default,  in  the  absence  of  statute,  the  deputy  is  not  a  competent  witness  for 
the  sheriff  unless  the  latter  releases  him  from  his  liability  over.4 

A  Deputy's  Admissions  or  Declarations  accompanying  his  official  acts  or  tending 
to  charge  him  are  admissible  in  evidence  in  a  suit  against  the  sheriff.5 

Damages  Compensatory  and  Exemplary.  —  It  has  been  held  that  a  sheriff  is  liable 
in  compensatory  damages  only  for  the  default  of  his  deputy;  he  cannot  be 
mulcted  in  exemplary  damages.6 

(4)  Deputy  s  Liability  —  To  Third  Persons.  —  A  deputy  sheriff  is  liable  in  dam- 
ages to  third  persons  aggrieved  by  his  misfeasances  in  office,  but  in  regard  to 
his  nonfeasances  or  neglects  the  rule  varies  in  different  jurisdictions.7  By 
statute  the  deputy  may  be  criminally  liable  for  malfeasance.** 

To  Sheriff.  —  A  deputy  sheriff  is  liable  to  indemnify  the  sheriff  for  losses 
suffered  by  the  sheriff  through  the  deputy's  acts.9 


1.  Trespass  Is  the  Proper  Action  for  Seizing  the 
Goods  of  A  on  a  Writ  Against  B.  —  Moores  v. 
Winter,  67  Ark.  189. 

Case  Is  Maintainable  against  a  sheriff  by  an 
attaching  creditor  who  has  lost  his  attachment 
by  a  false  return  of  the  deputy.  Clough  v.  Mon- 
roe, 34  N.  H.  381. 

2.  Judgment  Against  Deputy.  —  See  the  titles 
Deputy,  vol.  9,  p.  391,  notes;  Res  Judicata, 
vol.  24,  p.  764. 

3.  Pervear  v.  Kimball,  8  Allen  (Mass.)  199. 

4.  Deputy  as  Witness  for  Sheriff.  —  Jenney  v. 
Delesdernier,  20  Me.  183  ;  Perkins  v.  Pitman, 
34  N.  H.  261  ;  Stevens  v.  Colby,  46  N.  H.  163  ; 
Dorrance  v.  Com.,  13  Pa.  St.  160.  See  also 
Clark  v.  Lucas,  R.  &  M.  32. 

5.  Deputy's  Admissions.  —  Yabsley  v.  Doble,  1 
Ld.  Raym.  190;  Snowball  v.  Goodricke,  4  B.  & 
Ad.  541,  24  E.  C.  L.  112;  State  v.  Fullenwider, 
4.  Ired.  L.  (26  N.  Car.)  366;  State  v.  Allen,  5 
Ired.  L.  (27  N.  Car.)  36.  See  also  Tyler  v. 
Ulmer.  12  Mass.  163. 

6.  Damages.  —  Nixon  v.  Rauer,  (Cal.  1901)  66 
Pac.  Rep.  221.  Compare  Hazard  v.  Israel,  1 
Binn.  (Pa.)  240,  2  Am.  Dec.  438. 

The  liability  of  a  principal  to  exemplary  dam- 
ages for  the  act  of  his  agent  is  a  vexed  ques- 
tion. On  the  general  subject,  see  title  Ex- 
emplary Damages,  vol.  12,  p.  31  et  seq. 

7.  Liability  to  Third  Persons.  —  See  the  title 
Deputy,  vol.  9,  p.  388,  and  cases  in  notes. 
See  further  the  title  Agency,  vol.  1,  p. 
1 I 3 1  • 

Deputy  Personally  Liable  for  Malfeasance.  — 

Murrell  v.  Smith,  3  Dana  (Ky.)  462;  Draper  v. 
Arnold,  12  Mass.  449:  Hutchinson  v.  Parkhurst, 
1  Aik.  (Vt.)  258. 

The  contrary  was  held  in  the  absence  of 
statute  in  White  v.  Johnson,  1  Wash.  (Va.) 
159.  See  also  Paddock  v.  Cameron,  8  Cow. 
(N.  Y.)  212. 

It  has  been  said  that  the  deputy  is  answer- 
able for  the  wrongs  committed  by  him  in  office 


as  a  private  individual  merely,  and  that  in  a 
suit  for  such  wrongs  he  need  not  be  named  as 
the  sheriff's  deputy.  The  sheriff  alone  is  re- 
sponsible officially.  Smith  v.  Joiner,  1  D.  Chip. 
(Vt.)  62. 

Deputy  Personally  Liable  Though  Sheriff  Is  Not 

—  For  Money  Collected  on  Void  Execution. — 
Hawkins      Com.,  1  T.  B.  Mon.  (Ky.)  144. 

Where  Money  Is  Paid  Before  Execution  Is 
Lodged  in  Sheriff's  Office.  —  Chiles  v.  Hollo- 
way,  4  McCord  L.  (S.  Car.)  164. 

For  False  Return  by  Statute  in  Mississippi.  — 
State  v.  Nichols,  39  Miss.  318. 

A  Deputy  Is  Not  Liable  for  Mere  Nonfeasance 
at  common  law,  the  sheriff  alone  being  respon- 
sible. State  v.  Allen,  5  Ired.  L.  (27  N.  Car.) 
36;  Abbott  v.  Kimball,  19  Vt.  551,  47  Am.  Dec. 
708.  The  rule  has  been  applied  to  the  following 
cases : 

Failure  to  Pay  Over  Money  Collected.  — 
Harlan  v.  I.umsden,  1  Duv.  (Ky.)  86;  Hutchin- 
son v.  Parkhurst,  1  Aik.  (Vt.)  258. 

Failure  to  Take  Sufficient  Security  on  Re- 
plevin Bond.  —  Murrell  v.  Smith.  3  Dana  (Ky.) 
462. 

Statutes  May  Render  the  Deputy  Liable  for  Non- 
feasance, such  as  failure  to  serve  or  return 
process.  Heymann  v.  Cunningham,  51  Wis. 
506. 

On  His  Express  Promise  to  Pay,  a  deputy  sheriff 
may  be  sued  for  money  collected.  Tuttle  v. 
Love,  7  Johns.  (N.  Y.)  472. 

8.  Liability  to  State.  —  In  Louisiana  by  statute 
a  deputy  may  be  punished  by  fine  and  imprison- 
ment and  prohibited  from  acting  as  deputy  for 
specified  delinquencies.  State  v.  Budd,  39  La. 
Ann.  232. 

9.  Liability  to  Sheriff. —  Smith  v.  Berry,  37  Me. 
298,  fully  stated  under  the  title  Deputy,  vol.  9, 
p.  385 ;  Mantz  v.  Collins,  4  Har.  &  M. 
(Md.)  65. 

The  Deputy's  Liability  to  the  Sheriff  Is  Wider 
than  Merely  to  Indemnify  Him,  and  the  sheriff 
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(5)  Liability  on  Deputy's  Bond.  — The  bond  of  a  deputy  sheriff  is  usually 
for  the  protection  of  the  sheriff  alone,  though  in  some  jurisdictions  by  statute 
a  different  rule  obtains.1 

h.  Whether  Sheriff  and  Deputy  Jointly  Liable.  —  It  has  been  held 
that  the  sheriff  and  the  deputy  are  jointly  liable  for  the  deputy's  default,2 
but  other  authorities  hold  the  contrary  doctrine.3 

9.  In  Regard  to  Collection  of  Claims  Without  Process.  —  Where  the  collection 
of  claims  put  into  his  hands  by  creditors  without  process  is  a  part  of  the 
official  duty  of  a  sheriff  or  constable,  he  is  bound  to  perform  such  duty  with 
due  diligence,  and  is  liable  to  the  creditor  for  a  failure  to  do  so.4 

10.  In  Regard  to  Execution  of  Civil  Process  —  a.  Duty  to  Execute  and 
Liability  for  Not  Executing  —  (i)  In  General — (a)  Duty  to  Execute  and 
Return.  —  It  is  the  duty  of  sheriffs  and  constables  to  execute  and  return,  with 
due  diligence,  the  process  and  orders  of  the  courts,  and  where  they  wrong- 
fully fail  or  refuse  to  perform  this  duty  they  are  liable  for  the  resulting  dam- 
ages.5 To  execute  process  is  to  perform  its  mandate,  and  therefore  failure 
to  make  the  money  on  an  execution  is  a  failure  to  execute  process,  rendering 


may  enforce  it  without  waiting  to  be  sued  for 
the  deputy's  default  and  without  first  settling 
the  liability.  See  Ratliff  v.  Ferguson,  86  Ky. 
89,  and  the  title  Deputy,  vol.  9,  p.  385. 

Subrogation  to  Sheriff's  Claim.  —  Where  the 
commonwealth  has  recovered  judgment  against 
a  sheriff  for  his  deputy's  failure  to  pay  revenue 
collected  into  the  public  treasury,  the  common- 
wealth, under  the  Kentucky  statute,  has  a  lien 
on  all  "  legal  and  equitable  "  claims  of  the  sher- 
iff, and  may,  by  a  suit  in  equity,  enforce  the 
sheiiff's  claim  against  the  deputy  for  indemnity. 
Harlan  v.  Lumsden,  1  Duv.  (Ky.)  86. 

Sheriff's  Instructions  as  Affecting  Deputy's 
Liability. — Turtle  v.  Cook,  15  Wend.  (N.  Y.) 
274,  stated  under  the  title  Deputy,  vol.  9,  p.  384, 
note. 

Judgment  Against  Sheriff  Not  Conclusive  Against 
Deputy.  — Thomas  v.  Hubbell,  15  N.  Y.  405. 
See  also  the  title  Deputy,  vol.  9,  p.  385,  note. 

1.  Deputy's  Bond.  —  See  the  title  Deputy, 
vol.  9,  p.  384  et  seq. 

The  deputy's  bond  is  liable  to  the  sheriff  only 
for  official  acts  rendering  the  sheriff  liable  to 
others.  Rowe  v.  Richardson,  5  Barb.  (N.  Y.) 
38S. 

Deputy's  Bond  Protects  Sheriff  and  His  Sureties. 

—  Wallace  v.  Holly,  13  Ga.  389,  58  Am.  Dec. 
518;  Brayton  v.  Town,  12  Iowa  346;  Bates  v. 
Smith,  (Ky.  1902)  66  S.  W.  Rep.  714:  Cooper 
v.  Mowry,  16  Mass.  5  ;  Stevens  v.  Boyce,  9 
Johns.  (N.  Y.)  292;  Flack  v.  Brassel,  153  N.  Y. 
621,  affirming  1  N.  Y.  App.  Div.  538. 

Expenses  of  Suit  for  Deputy's  Acts. —  In  an  ac- 
tion on  the  deputy's  bond,  the  sheriff  may  re- 
cover the  expenses  judiciously  and  bona  fide 
incurred  by  him  in  defending  a  suit  brought  for 
an  official  act  of  the  deputy,  but  he  cannot  re- 
cover the  expenses  of  a  suit  brought  on  the 
deputy's  unofficial  contracts.  Smith  v.  Berry, 
37  Me.  298. 

The  Deputy's  Sureties  Are  Entitled  to  Any  De- 
fense Which  the  Deputy  Might  Make,  when  suit 
is  brought  by  the  sheriff  on  the  deputy's  bond 
for  his  default.  Wallace  v.  Holly,  13  Ga.  389, 
58  Am.  Dec.  518. 

Deputy's  Bond  Estoppel  to  Deny  Appoint- 
ment, but  Not  Expiration  Thereof.  —  Badgett  v. 
Martin,  12  Ark.  730. 


When  Right  of  Action  Accrues  on  Deputy's 
Bond  —  Statute  of  Limitations. —  See  Badgett  v. 

Martin,  12  Ark.  730. 

Sureties  on  Deputy's  Old  Bond  After  ExpiratioD 
ol  Office  Held  Liable  to  Sheriff. —  Larned  v.  Al- 
len, 13  Mass.  295. 

2.  Sheriff  and  Deputy  Jointly  Liable.  —  Water- 
bury  v.  Westervelt,  9  N.  Y.  598  [overruling 
Moulton  v.  Norton,  5  Barb.  (N.  Y.)  286]  ;  King 
v.  Orser,  4  Duer  (N.  Y.)  431  ;  Christian  v. 
Hoover,  6  Yerg.  (Tenn.)  505.  See  also  Morgan 
v.  Chester,  4  Conn.  387,  and  see  the  title 
Deputy,  vol.  9,  p.  389. 

3.  No  Joint  Liability  of  Sheriff  and  Deputy.  — 
Campbell  v.  Phelps,  1  Pick.  (Mass.)  62,  n  Am. 
Dec.  139.  See  also  Pervear  v.  Kimball,  8 
Allen  (Mass.)  199. 

4.  Duties  and  Liabilities  in  Regard  to  Collection 
of  Claims. — Brumble  v.  Brown,  71  N.  Car.  513; 
State  v.  Wall,  8  Ired.  L.  (30  N.  Car.)  11  ;  Parks 
v.  Alexander,  7  Ired.  L.  (29  N.  Car.)  412;  State 
v.  Stephens,  3  Ired.  L.  (25  N.  Car.)  92;  State  v. 
Holcombe,  2  Ired.  L.  (24  N.  Car.)  211;  Hearn 
v.  Parker,  7  Jones  L.  (52  N.  Car.)  150;  M'Neale 
v.  Governor,  3  Graft.  (Va.)  286. 

In  an  action  on  the  official  bond  of  a  con- 
stable for  failure  to  return  a  promissory  note 
delivered  to  him  for  collection,  it  is  a  good  de- 
fense that  the  constable  has  obtained  judgment 
on  the  note  before  a  justice  of  the  peace,  thus 
merging  the  note  in  the  judgment.  Miller  v. 
Pharr,  87  N.  Car.  396,  citing  State  v.  Hooks,  11 
Ired.  L.  (33  N.  Car.)  371. 

5.  Officers  Liable  for  Failure  to  Execute  and  Re- 
turn Process  in  General.  —  Alabama.  —  Birming- 
ham Dry  Goods  Co.  v.  Bledsoe,  117  Ala.  49s; 
Noble  7'.  Whetstone,  45  Ala.  361  ;  Andrews  v. 
Keep,  38  Ala.  315;  Patton  v.  Hammer,  28  Ala. 
618. 

Connecticut.  —  White  v.  Wilcox,  1  Conn.  347  ; 
Frost  v.  Dougal,  1  Day  (Conn.)  128. 

Delaware.  —  State  v.  Gemmill,  1  Houst. 
(Del.)  9. 

Georgia.  —  Boyles  v.  State  Bank,  96  Ga.  796  ; 
Wakefield  v.  Moore,  65  Ga.  268 ;  Hunter  v. 
Phillips,  56  Ga.  634 ;  Nagle  v.  Lumpkin,  48 
Ga.  521  ;  Pinney  v.  Levy,  38  Ga.  141  ;  Robertson 
v.  Smith,  37  Ga.  604. 

Illinois.  —  Monmouth  Second  Nat.  Bank  v. 
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the  officer  liable.1  So  he  may  render  himself  liable  to  damages,  or  to  a 
penalty,  by  failing  to  indorse  upon  process  the  time  when  it  was  received  by 
him,  where  such  indorsement  is  required  by  statute.2  The  court  will  not 
direct  an  officer  as  to  the  manner  in  which  he  shall  execute  its  process;3  but 
in  cases  of  doubt  or  uncertainty  he  may  apply  to  the  party  in  whose  favor 
the  process  issues  for  instructions.4  Contracts  to  indemnify  officers  for 
refraining  from  the  execution  of  legal  process  which  it  is  their  duty  to 
execute  are  void  as  against  public  policy.5 

(b)  Duty  to  Use  Due  Diligence.  —  An  officer  is  bound  to  use  due  diligence  in  the 
execution  of  process,  and  is  liable  for  any  damages  which  may  result  from  his 
failure  to  do  so. e  He  should  execute  all  process  which  comes  into  his  hands 
with  the  utmost  expedition,  or  as  soon  after  it  comes  into  his  hands  as  the 


Gilbert,  174  111.  485,  66  Am.  St.  Rep.  306;  Chi- 
cago First  Nat.  Bank  v.  Hanchett,  126  111.  499; 
People  v.  Palmer,  46  111.  398,  95  Am.  Dec.  418; 
Calhoun  County  Ct.  v.  Buck,  27  111.  440 ;  Dun- 
lap  v.  Berry,  5  111.  327,  39  Am.  Dec.  413. 

lozva. —  Cox  v.  Currier,  62  Iowa  551  ;  Cole  v. 
Parker,  7  Iowa  167,  71  Am.  Dec.  439. 

Kentucky.  —  Com.  v.  Begley,  (Ky.  1902)  66 
S.  W.  Rep.  754 ;  Emanuel  v.  Cocke,  6  Dana 
(Ky.)  212;  Thompson  v.  Morris,  2  B.  Mon. 
(Ky.)  35- 

Louisiana.  —  State  v.  Bondy,  15  La.  Ann.  573, 
77  Am.  Dec.  198. 

Maine.  —  Green  v.  Lowell,  3  Me.  373. 

Massachusetts.  —  Coggeshall  v.  Varnum,  19 
Pick.  (Mass.)  422;  Peirce  v.  Partridge,  3  Met. 
(Mass.)  44. 

Michigan.  —  Hatch  v.  Saunders,  66  Mich. 
181  ;  Albany  City  Bank  v.  Dorr,  Walk.  (Mich.) 
317. 

Mississippi.  —  Beall  v.  Shattuck,  53  Miss. 
358;  Lewis  v.  Garrett,  5  How.  (Miss.)  434; 
Morehead  v.  Holliday,  1  Smed.  &  M.  (Miss.) 
625. 

Missouri.  —  State  v.  Koontz,  83  Mo.  323 ; 
State  v.  Cave,  49  Mo.  129. 

Nebraska.  —  Steele  V.  Crabtree,  40  Neb.  420. 

New  Hampshire.  —  Richards  v.  Gilmore,  11 
N.  H.  493;  Webster  v.  Quimby,  8  N.  H.  382; 
Kittredge  v.  Bellows,  7  N.  H.  399 ;  Runlett  v. 
Bell,  s  N.  H.  433  ;  Moody  v.  Mahurin,  4  N.  H. 
296. 

New  Jersey.  —  Stansbury  v.  Patent  Cloth 
Mfg.  Co.,  5  N.  J.  L.  498. 

Neiv  York.  —  McGuire  v.  Bausher,  52  N.  Y. 
App.  Div.  276 ;  Bowman  v.  Cornell,  39  Barb. 
(i\.  Y.)  69;  Hoffman  v.  Conner,  13  Hun  (N.  Y.) 
541  ;  Sloan  Case,  10  Wend.  (N.  Y.)  371,  25 
Am.  Dec.  569;  Burk  v.  Campbell,  15  Johns. 
(N.  Y.)  456;  Van  Winkle  v.  Udall,  1  Hill  (N. 
Y.)  559;  Watson  v.  Brennan,  39  N.  Y.  Super. 
Ct.  81. 

North  Carolina.  —  Swain  v.  Phelps,  125  N. 
Car.  43;  Kincaid  v.  Smyth,  13  Ired.  L.  (35  N. 
Car.)  496;  Cody  v.  Quinn,  6  Ired.  L.  (28  N. 
Car.)  191,  44  Am.  Dec.  75;  Hearn  v.  Parker,  7 
Jones  L.  (52  N.  Car.)  150;  Jenkins  v.  Trout- 
man.  7  Jones  L.  (52  N.  Car.)  169,  75  Am.  Dec. 
459;  Murphy  v.  Troutman,  5  Jones  L.  (50  N. 
Car.)  379. 

Ohio. — -Sharp  v.  Ross,  3  Ohio  Cir.  Dec.  660. 
7  Ohio  Cir.  Ct.  55  ;  Fowble  v.  Rayberg,  4  Ohio 
45- 

Pennsylvania.  —  Dorrance  v.  Com.,  13  Pa.  St. 
160  ;  Farley  v.  Newton,  1  Pa.  Super.  Ct.  300. 


Tennessee.  —  Wingfield  v.  Crosby,  5  Coldw. 
(Tenn.)  241. 

Texas.  —  Farquhar  v.  Dallas,  20  Tex.  200. 

Virginia.  —  Ronald  v.  Bentley,  4  Hen.  &  M. 
(Va.)  461. 

No  Duty  until  Process  Is  Received.  —  A  sheriff 
owes  no  duty  to  serve  official  papers  until  they 
have  been  placed  in  his  hands  for  that  purpose. 
Smedley  v.  Williams,  112  Ga.  114. 

1.  Failure  to  Make  Money  on  Execution.  — 
Andrews  v.  Keep,  38  Ala.  315.  And  see  Todd 
v.  Hoagland,  36  N.  J.  L.  352. 

2.  Liability  for  Failure  to  Indorse  Time  of  Re- 
ceipt upon  Writ. —  Duncan  v.  Philpot,  64  N.  Car. 
479;  -Hathaway  v.  Freeman,  7  Ired.  L.  (29  N. 
Car.)  109;  Hale's  Appeal,  44  Pa.  St.  438. 

In  an  action  against  a  sheriff,  on  his  official 
bond,  for  failure  to  indorse  upon  a  writ  the 
time  of  its  receipt,  it  is  no  defense  that  the 
person  who  delivered  the  writ  had  no  authority 
to  do  so,  where  it  is  proved  that  the  officer  re- 
ceived it  without  requiring  evidence  of  such 
authority.  O'Connor  Min.,  etc.,  Co.  v.  Dickson. 
112  Ala.  304. 

3.  Court  Will  Not  Direct  Manner  of  Execution. 

—  Broderick  v.  Brown,  68  Fed.  Rep.  346  ;  Bowie 
v.  Brahe,  4  Duer  (N.  Y.)  676. 

4.  Officer  May  Apply  to  Plaintiff  for  Instructions. 

—  Richards  v.  Gilmore,  11  N.  H.  493. 
Plaintiff  Not  Bound  to  Give  Instructions.  — 

Albany  City  Bank  v.  Dorr,  Walk.  (Mich.)  317. 
And  see  infra,  this  subsection,  Right  of  Plaintiff 
to  Control  Manner  of  Execution. 

5.  Contracts  Not  to  Execute  Process  Void.  — 
Cole  v.  Parker,  7  Iowa  167,  71  Am.  Dec.  439; 
Hodsdon  v.  Wilkins,  7  Me.  113,  20  Am.  Dec. 
347.    And  see  infra,  this  subsection,  Indemnity 

—  Right  to  Demand. 

6.  Duty  of  Officer  to  Use  Due  Diligence.  — 
Adams  v.  Spangler,  17  Fed.  Rep.  133;  Whitsett 
v.  Slater,  23  Ala.  626  ;  French  v.  Kemp.  64  Ga. 
749;  Douglass  v.  Baker,  9  Mo.  41;  Hearn  v. 
Parker,  7  Jones  L.  (52  N.  Car.)  150;  Com.  v. 
Magee,  8  Pa.  St.  240,  49  Am.  Dec.  509. 

A  sheriff  who  returns  "  non  est  "  to  a  writ 
without  having  made  honest  and  diligent  efforts 
to  execute  it  is  liable  for  the  damages  caused 
by  his  false  return.  State  v.  Finn,  87  Mo. 
310. 

Where,  in  an  action  of  trover,  the  sheriff 
seizes  all  property  of  the  defendant  which  he  is 
able  to  find  by  the  exercise  of  due  diligence,  he 
cannot  be  held  liable  for  failure  to  seize  other 
property  specified  in  the  writ.  Hall,  etc.,  Wood- 
working Mach.  Co.  v.  Barnes,  115  Ga.  945. 
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nature  of  the  case  will  admit.1  The  term  due  diligence,  as  used  in  this  con- 
nection, means  ordinary  and  reasonable  diligence.2  The  officer  is  not  required 
to  make  extraordinary  exertions,  or  to  provide  against  unexpected  and  unfore- 
seen contingencies.3 

Search  for  Property,  Levy  of  Writ,  and  Return. — ■  Due  diligence  requires  the  officer 
to  seek  out  with  reasonable  diligence  property  of  the  defendant  subject  to 
levy,4  to  make  the  levy  without  unnecessary  delay,5  and  to  make  seasonable 
return  of  the  process.0  What  constitutes  due  diligence  in  a  given  case 
depends  upon  the  particular  facts  and  circumstances,'  and  is  a  mixed  question 
of  law  and  fact;  that  is  to  say,  the  jury  must  determine  the  facts,  and  the 
court  must  decide  whether  or  not  they  show  due  diligence.8 

(c)  Several  Writs  Against  Same  Defendant.  —  Where  a  sheriff  receives  at  different 
times  several  wrics  against  the  same  defendant,  he  must  execute  in  the  order 
of  their  priority,  and  if  he  gives  preference  to  a  junior  writ,  he  is  liable  to  the 
senior  creditor  for  any  injury  occasioned  thereby.9  But  where  a  sheriff  levied 
a  junior  writ  and  paid  over  the  proceeds  without  knowledge  that  a  senior  writ 
against  the  same  defendant  was  at  the  time  in  the  hands  of  one  of  his 
deputies,  it  was  held  that  he  was  not  liable  to  the  senior  creditor.10 


1.  Process  to  Be  Executed  with  Expedition. — 

Lindsay  v.  Armfield.  3  Hawks  (10  N.  Car.) 
548,  14  Am.  Dec.  603;  Kincaid  v.  Smyth,  13 
Ired.  L.  (35  N.  Car.)  496. 

It  is  a  sheriff's  duty  to  execute  a  writ  of 
assistance  at  the  earliest  possible  moment,  and 
if  through  his  tardiness  the  plaintiff  suffers 
loss,  he  is  liable  in  damages.  Chapman  v. 
Thornburgh,  17  Cal.  87,  76  Am.  Dec.  571. 

It  is  a  sheriff's  duty  to  serve  mesne  process 
on  all  the  defendants  named  therein,  before  the 
return  day,  if  reasonably  possible.  Thompson 
v.  Morris,  2  B.  Mon.  (Ky.)  35. 

2.  Due  Diligence  Means  Ordinary  and  Reason- 
able Diligence. —  Whitney  v.  Butterfield,  13  Cal. 
335.  73  Am.  Dec.  584  ;  Gilbert  v.  Gallup,  76  111. 
App.  526;  Crosby  v.  Hungerford,  59  Iowa  712; 
Com.  v.  Gill,  14  B.  Mon.  (Ky.)  20;  Barnes  v. 
Thompson,  2  Swan  (Tenn.)  313.  See  also  Due 
Diligence,  vol.  10,  p.  285. 

A  sheriff  who  acts  with  reasonable  care, 
skill,  and  diligence  cannot  be  held  liable  for  an 
error  of  fact  in  his  return  to  an  execution. 
Strout  v.  Pennell,  74  Me.  260. 

3.  Officer  Not  Bound  to  Make  Extraordinary  Ex- 
ertions. —  Hodgson  v.  Lynch,  Ir.  R.  5  C.  L.  353- 

Officer  Not  Required  to  Devote  Entire  Attention 
to  One  Writ. —  Finnigan  v.  Jarvis,  8  U.  C.  Q.  B. 
210. 

4.  Officer  Bound  to  Make  Diligent  Search  for 
Property.  —  Pike  v.  Colvin,  67  111.  227 ;  State 
v.  Ownby,  49  Mo.  71  ;  Fisher  v.  Gordon,  8  Mo. 
386 ;  Steele  v.  Crabtree,  40  Neb.  420 ;  Ayers  v. 
Sundback,  5  S.  Dak.  31  ;  Jewett  v.  Sundback, 
S  S.  Dak.  in. 

5.  Duty  to  Levy  Without  Unnecessary  Delay.  — 
Clifton  v.  Hooper,  6  Q.  B.  468,  51  E.  C.  L.  468 
8  Jirr.  958;  Janvier  v.  Vandever,  3  Harr.  (Del.) 
29;  Caruthers  v.  Sprayberry,  26  Ga.  437;  Dav- 
idson v.  Waldron,  31  111.  120,  83  Am.  Dec.  206; 
Barnard  v.  Ward,  9  Mass.  269;  Springett  v. 
Colerick,  67  Mich.  362;  Kittredge  v.  Bellows, 
7  N.  H.  399;  Lindsay  v.  Armfield.  3  Hawks  (10 
N.  Car.)  548,  14  Am.  Dec.  603  ;  Elmore  v.  Hill, 
51  Wis.  365. 

Ordinarily,  a  levy  made  at  any  time  before 
the  return  day  of  the  writ  is  sufficient,  but 
where  the  circumstances  of  the  case  require  an 
immediate  levy,  the  officer  is  liable  for  failure 


to  make  it.  State  v.  Leland,  82  Mo.  260.  And 
see  State  v.  Blanch,  70  Lnd.  204. 

6.  Duty  to  Make  Seasonable  Return  of  Procesf. 

—  Turner  v.  Page,  11 1  N.  Car.  291;  Hyatte 
v.  Allison,  3  Jones  L.  (48  N.  Car.)  533  ;  Conk- 
ling  v.  Parker,  10  Ohio  St.  29. 

Indorsement  of  Return  upon  Writ  Not  Sufficient. 
— Where  a  sheriff  fails  to  return  an  execution  in 
time,  his  mere  indorsement  of  a  return  upon  the 
writ  within  the  prescribed  time  will  not  re- 
lieve him  from  liability.  Wilson  v.  Young,  58 
Ark.  593.  And  see  Conkling  v.  Parker,  10  Ohio 
St.  29. 

Execution  Delivered  to  Plaintiffs  Attorney  on  ot 
Before  Return  Day. —  A  sheriff  cannot  be  held 
liable  for  failure  to  return  process  where  he 
delivers  an  unsatisfied  execution  to  the  cred- 
itor's attorney  on  or  before  the  return  day,  and 
the  attorney  accepts  it  without  objection.  How- 
ard v.  Whittemore,  9  N.  H.  133. 

7.  What  Constitutes  Diligence  Depends  upon 
Circumstances  of  Case.  —  Whitney  v.  Butterfield, 
13  Cal.  335,  73  Am.  Dec.  584;  Koch  v.  Coots, 
43  Mich.  30;  State  v.  Finn,  87  Mo.  310;  Com. 
v.  Magee,  8  Pa.  St.  240,  49  Am.  Dec.  509. 

8.  Diligence  Mixed  Question  of  Law  and  Fact. 

—  Finnigan  v.  Jarvis,  8  U.  C.  Q.  B.  210;  Jan- 
vier v.  Vandever,  3  Harr.  (Del.)  29;  State  v. 
Porter,  1  Harr.  (Del.)  126;  Houser  v.  Hamp- 
ton, 7  Ired.  L.  (29  N.  Car.)  333 ;  Barnes  v. 
Thompson,  2  Swan  (Tenn.)  313. 

9.  Must  Execute  Writs  in  Order  of  Priority.  — 
Drew  v.  Lainson,  11  Ad.  &  El.  537,  39  E.  C.  L. 
158;  Rust  Pritchett,  5  Harr.  (Del.)  260; 
Arberry  v.  Noland,  2  J.  J.  Marsh  (Ky.)  421  ; 
Com.  v.  Straton,  7  J.  J.  Marsh  (Ky.)  90;  Lynch 
v.  Leckie,  9  La.  Ann.  506  ;  May  v.  Buckhannon 
River  Lumber  Co.,  70  Md.  448 ;  Suydam  v. 
Huggeford,  23  Pick.  (Mass.)  465  ;  Howard  v. 
Clark,  43  Mo.  344 ;  Bowman  v.  Nelson  First 
Nat.  Bank,  36  Neb.  117;  Hamner  v.  Griffith,  1 
Grant  Cas.  (Pa.)  193  ;  Ohlson  v.  Pierce.  55 
Wis.  205. 

Instructions  by  the  Creditor's  Attorney  to  hold 

up  an  execution  constitute  a  good  defense  to  the 
officer  for  first  levying  a  junior  writ.  Moore  v. 
Fitz,  15  lnd.  43. 

10.  Russell  v.  Lawton.  14  Wis.  202,  80  Am. 
Dec.  769. 
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(d)  Eight  of  Plaintiff  to  Control  Manner  of  Execution.  —  The  officer's  general  duty, 
as  regards  the  manner  in  which  a  writ  shall  be  served,  may  be  varied  by 
instructions  1  from  the  party  beneficially  interested  in  the  process  2  or  his 
attorney,3  and  such  special  instructions  not  only  excuse  the  officer  from  fol- 
lowing the  line  of  his  general  duty,  but  bind  him,  rendering  him  liable  for  his 
failure  to  obe)'  them,4  unless  they  require  the  doing  of  an  unlawful  act,5  or 
are  unreasonable,6  or  would  result  oppressively  to  the  debtor.7 

(e)  Liability  for  Insufficient  Levy.  —  It  is  the  duty  of  the  officer  to  levy  upon 
sufficient  property  to  satisfy  the  writ,  wherever  passible,  making  due  allow- 
ance for  depreciation  in  value,  the  effect  of  a  forced  sale,  costs,  and  other  inci- 
dental expenses;  and  where  he  has  it  in  his  power  to  make  a  sufficient  levy 
he  is  liable  to  the  creditor  for  failure  to  do  so.8  The  general  criterion  of  a 
sufficient  levy  is  what  a  prudent  man,  acting  in  his  own  interests,  would  deem 
sufficient.9  Where  the  officer  receives  notice  that  property  upon  which  he 
has  levied  is  encumbered,  it  is'  his  duty  to  make  a  further  levy,  unless  he  has 
reasonable  grounds  for  believing  that  the  encumbered  property  will  sell  for 
enough  to  satisfy  the  execution.10  If  he  has  seized  property  sufficient  to 
make  the  amount  named  in  the  execution  he  cannot  be  held  liable  for  an 


1.  Necessity  for  Written  Directions. —  By  stat- 
ute in  California,  the  sheriff's  legal  duty  can- 
not be  varied  by  any  direction  from  a  party  or 
his  attorney  unless  it  be  in  writing.  Sanford  v. 
Boring,  12  Cal.  539.  But  in  the  absence  of 
statute,  verbal  instructions  are  sufficient.  State 
v.  Gemmill,  1  Houst.  (Del.)  9 ;  Kimball  v. 
Davis,  19  Me.  310. 

2.  Where  the  Judgment  Has  Been  Assigned 
the  right  of  control  passes  to  the  assignee,  and 
the  officer  cannot  take  instructions  from  the 
assignor  or  his  attorney.  Gregory  v.  Waters, 
19  Ga.  71  ;  Robinson  v.  Brennan,  90  N.  Y.  208. 
The  record  of  the  assignment  is  notice  to  the 
officer.    Gregory  v.  Waters,  19  Ga.  71. 

3.  Instructions  from  Plaintiffs  Attorney.  — 
Morgan  v.  Joyce,  66  N.  H.  538  ;  Waterman  v. 
Merrill,  33  N.  J.  L.  378  ;  Godfrey  v.  Gibbons,  22 
Wend.  (N.  Y.)  569;  Strong  v.  Bradley,  14  Vt. 
55.  See  also  the  title  Attorney  and  Client, 
vol.  3,  pp.  371,  372. 

Where  Execution  Issues  in  Favor  of  Several 
litigants,  special  instructions  from  an  attorney 
representing  one  of  them  only  will  neither  bind 
nor  protect  the  officer.  State  v.  Rose,  3  Lea 
(Tenn.)  531. 

4.  Instructions  Binding  on  Officer.  —  Robertson 
v.  Coker,  11  Ala.  466;  Tucker  v.  Bradley,  15 
Conn.  46;  State  v.  Gemmill,  1  Houst.  (Del.)  9; 
Mullings  v.  Bothwell,  29  Ga.  706 ;  Morgan  v. 
People,  59  111.  58;  Kimball  v.  Davis,  19  Me. 
310;  Moulton  v.  Chadborne,  31  Me.  152;  Weld 
v.  Chadbourne,  37  Me.  221  ;  Marshall  V.  Hos- 
mer,  4  Mass.  60;  Rogers  v.  McDearmid,  7  N. 
H.  506  ;  Root  v .  Wagner,  30  N.  Y.  9.  86  Am. 
Dec.  348 ;  Godfrey  v.  Gibbons,  22  Wend.  (N. 
Y.)  569;  Gregg  V.  Murphy,  73  Hun  (N.  Y.) 
380:  Isler  7'.  Colgrove,  75  N.  Car.  334. 

It  Is  No  Excuse  for  Failing  to  Follow  the  plain- 
tiff's instructions  that  the  officer  had  informa- 
tion making  him  suppose  that  service  in  the 
manner  directed  would  not  be  legal  and  ef- 
fectual, when  in  fact  it  would.  Ranlett  v. 
Blodgctt.  17  N.  H.  298,  43  Am.  Dec.  603. 

Execution  Received  under  Conditions.  —  Where 
a  sheriff  refused  to  receive  an  execution  except 
under  certain  limitations  as  to  the  manner  of 


service,  it  was  held  that  the  creditor,  by  de- 
livering the  process,  impliedly  assented  to  the 
conditions,  and  therefore  the  sheriff's  duty  was 
governed  by  the  prescribed  limitations.  Ball  v. 
Badger,  6  N.  H.  405. 

5.  May  Refuse  to  Do  Unlawful  Act.  —  Swan  v. 
Gilbert,  67  111.  App.  236,  where  the  officers  re- 
fused to  seize  property  belonging  to  a  stranger 
to  the  writ. 

6.  Unreasonable  Instructions.  —  Mullings  v. 
Bothwell,  29  Ga.  706.  . 

7.  Not  Bound  to  Oppress  Debtor. —  McDonald 
v.  Neilson,  2  Cow.  (N.  Y.)  139,  14  Am.  Dec. 
43 

8.  Liability  for  Insufficient  Levy  in  General.  — 

Governor  v.  Powell,  9  Ala.  83  ;  Griffin  v.  Gana- 
way,  8  Ala.  625  ;  Alexander  v.  State,  42  Ark. 
41  ;  Lawson  v.  State,  10  Ark.  28,  50  Am.  Dec. 
238  ;  French  v.  Snyder,  30  111.  339,  83  Am.  Dec. 
193;  Com.  v.  Lightfoot,  7  B.  Mon.  (Ky.)  298; 
Ransom  v.  Halcott.  18  Barb.  (N.  Y.)  56;  Mc- 
Kinney  v.  Craig,  4  Sneed  (Tenn.)  577  ;  Dewitt 
v.  Oppenheimer.  51  Tex.  103;  Atcheson  v. 
Hutchison,  51  Tex.  223.  See  also  Governor  v. 
Carter,  3  Hawks  (10  N.  Car.)  328,  14  Am. 
Dec.  588. 

Liability  for  Failure  to  Garnish  Debtors  of  De- 
fendant in  Attachment  under  Montana  Statute.  — 

Montana  Milling  Co.  v.  Jeffries,  14  Mont.  143. 

In  Maine  a  sheriff  is  not  bound  to  attach 
property  on  mesne  process  without  written 
directions  from  the  plaintiff  or  his  agent  or  at- 
torney, and  where  he  attaches  property  with- 
out such  directions  he  cannot  be  held  liable  for 
making  an  insufficient  levy.  Betts  v.  Norris,  15 
Me.  468. 

9.  Criterion  of  Sufficient  Levy.  —  l.awson  v. 
State,  10  Ark.  28.  50  Am.  Dec.  238;  French  v. 
Snyder,  30  111.  330,  83  Am.  Dec.  193  ;  Dewitt 
v.  Oppenheimer,  51  Tex.  103. 

An  officer  is  not  justified  in  relying  upon 
representations  made  by  the  attorney  of  the 
judgment  debtor  as  to  the  value  of  the  property 
levied  upon.  Adams  v.  Spangler.  17  Fed.  Rep. 
1.33. 

10.  Duty  to  Make  Further  Levy. —  Governor  v. 
Powell,  9  Ala.  83. 
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insufficient  levy,  upon  proof  that  the  judgment  was  for  a  greater  amount.1 
Nor  is  an  officer  who  has  made  a  sufficient  levy  liable  for  a  loss  caused  by 
depreciation  in  the  value  of  the  property  before  sale,  where  such  depreciation 
results  from  circumstances  over  which  he  has  no  control.3  In  an  action  for 
making  an  insufficient  levy  the  amount  realized  upon  the  sale  of  the  property 
is  ordinarily  the  best  evidence  of  its  value.3 

(f)  Liability  for  Insufficient  Return.  —  An  officer  is  liable  for  making  an  insuffi- 
cient return  to  process  as  well  as  for  making  no  return  at  all.4 

(g)  Liability  for  Defaults  in  Regard  to  Sale  of  Property.  —  An  officer  who  wrongfully 
neglects  or  refuses  to  sell  property  levied  upon  is  liable  for  the  resulting  dam- 
ages.5 The  sale  must  be  made  within  a  reasonable  time  6  and  in  compliance 
with  the  terms  of  the  writ  or  order  of  sale.7  In  the  absence  of  fraud  or  neg- 
ligence the  officer  is  not  liable  for  inadequacy  in  the  price  realized  upon  the 
sale.8 

(2)  When  Title  to  Property  Disputed  —  (a)  Jury  Trial  of  Right  of  Property.  —  In 
England  and  in  some  jurisdictions  in  the  United  States  it  is  the  practice, 
where  the  ownership  of  property  sought  to  be  seized  is  in  doubt,  for  the 
sheriff  to  summon  a  jury  to  pass  upon  the  right  of  property.9  It  seems,  how- 
ever, that  in  the  absence  of  a  statute  making  it  so,  the  verdict  of  such  a  jury 
will  not  protect  the  officer  from  liability  in  case  he  makes  a  mistake.10  But 
where  the  matter  is  provided  for  by  statute,  the  verdict  usually  furnishes 
protection  to  the  officer.11 


1.  Amount  Named  in  Writ  Decisive. —  Paget'. 
Belt,  17  Mo.  263. 

2.  When  Not  Liable  for  Depreciation  in  Value 
of  Property. —  Lawson  v.  State,  10  Ark.  28,  50 
Am.  Dec.  238. 

3.  Amount  Realized  upon  Sale  Best  Evidence  of 
Value.  —  French  v.  Snyder,  30  111.  339,  83  Am. 
Dec.  193.  And  see  Griffin  v.  Ganaway,  8  Ala. 
625. 

4.  Officer  Liable  for  Insufficient  return  —  What 
Return  Insufficient.  —  Burkholder  v.  Keller,  2 
Pa.  St.  s  1  ;  Shover  v.  Funk,  5  W.  &  S.  (Pa. J 
457;  Hall  v.  Galbraith,  8  Watts  (Pa.)  220; 
Phillips  v.  Cunningham,  5  Yerg.  (Tenn.)  416. 

5.  Officer  Liable  for  Refusal  or  Neglect  to  Sell 
Property. —  Dunlop  v.  West,  Brun.  Col.  Cas.  (U. 
S.)  27,  8  Fed.  Cas.  No.  4,170;  Com.  v.  Yeisley, 
6  Pa.  Super.  Ct.  273. 

6.  Sale  to  Be  Made  Within  Reasonable  Time.  — 
Neal  v.  Price,  11  Ga.  297. 

7.  Disobedience  of  Order  to  Sell  for  Cash  Only. 
—  A  sheriff  who  receives  a  judicial  order  to  sell 
mortgaged  premises  for  cash  is  liable  to  amerce- 
ment for  closing  the  sale  to  a  bidder  who  does 
not  pay  the  price.  Sharp  v.  Ross,  3  Ohio  Cir. 
Dec.  660,  7  Ohio  Cir.  Ct.  55,  citing  Robinson  v. 
Brennan,  90  N.  Y.  208  ;  Disston  v.  Strauck,  42 
N.  J.  L.  546.  And  see  the  title  Sheriffs' 
Sales,  post. 

8.  When  Not  Liable  for  Inadequacy  of  Price 
Realized.  —  Lynch  v.  Com.,  6  Watts  (Pa.)  495, 
31  Am.  Dec.  490. 

9.  Right  of  Property  Tried  by  Jury. — Bilke  v. 
Havelock,  3  Campb.  374 ;  Farr  v.  Newman,  4 
T.  R.  633 ;  Roberts  v.  Thomas,  6  T.  R.  88 ; 
Thurston  v.  Thurston,  1  Taunt.  120;  Lawrence 
v.  Sherman,  2  McLean  (U.  S.)  488  (decided 
under  the  Illinois  statute)  ;  Davidson  v.  Dallas, 
8  Cal.  227;  Bosley  v.  Farqunr,  2  Rlickf.  dnd.) 
61  ;  Philips  v.  Harriss,  3  J.  J.  Marsh.  (Ky.) 
122,  19  Am.  Dec.  166;  Schroeder  v.  Clark,  18 
Mo.  184;  Piatt  v.  Sherry,  7  Wend.  (N.  Y.)  236; 
Curtis  v.  Patterson,  8  Cow.  (N.  Y.)  65. 
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By  Statute  in  many  jurisdictions  provision  is 
made  for  the  trial  of  the  right  of  property 
sought  to  be  seized  under  legal  process.  For 
a  full  discussion  of  these  statutory  proceedings 
see  the  title  Right  of  Property,  Trial  of,  18 
Encyc.  of  Pl.  and  Pr.  1 1 64. 

When  Too  Late  to  Impanel  Jury.  —  Where  the 
sheriff  has  levied  on  the  property  and  returned 
that  he  seized  it  as  the  property  of  the  defend- 
ant, and,  after  issuance  of  a  venditioni  exponas, 
an  adverse  claim  is  asserted,  the  sheriff  has 
then  no  right  to  impanel  a  jury  to  try  the  right 
of  property.  Com.  v.  Fuqua,  3  Litt.  (Ky.) 
41- 

10,  Verdict  Not  Protection.  —  Glossop  v.  Pole, 
3  M.  &  S.  175;  Perkins  v.  Thornburgh,  10  Cal. 

189. 

Right  of  Officer  to  Return  Nulla  Bona. —  Bayley 

v.  Bates,  8  Johns.  (N.  Y.)  185  ;  Curtis  v.  Patter- 
son, 8  Cow.  (N.  Y.)  65. 

11.  Statutory  Protection  for  Officer  —  California. 

—  Davidson  v.  Dallas,  8  Cal.  227. 

Illinois. —  Rowe  v.  Bowen,  28  111.  116. 

Indiana.  —  Firestone  v.  Mishler,  18  Ind.  439. 

Kansas.  —  Dilley  v.  McGregor,  24  Kan.  361. 

Kentucky.  —  Com.  v.  Booker,  6  Dana  (Ky.) 
441. 

Missouri.  —  Fisher  v.  Gordon,  8  Mo.  386 ; 
Schroeder  v.  Clark,  18  Mo.  184;  State  v. 
Koontz,  83  Mo.  323. 

Nebraska.  —  Storms  v.  Eaton,  5  Neb.  453 ; 
Bray  v.  Soaman,  13  Neb.  518. 

Ohio.  —  Patty  v.  Mansfield,  8  Ohio  369 ; 
Abbey  v.  Searls,  4  Ohio  St.  508  ;  Armstrong  v. 
Harvey,  11  Ohio  St.  527;  B'Hymer  v.  Sargent, 
11  Ohio  St.  682;  Jones  v.  Carr,  16  Ohio  St. 
420. 

Oregon.  —  Capital  Lumbering  Co.  v.  Hall,  0 
Oregon  93  ;  Vulcan  Iron  Works  v.  Edwards,  27 
Oregon  563. 

Pennsylvania.  —  Bain  v.  Funk.  61  Pa.  St. 
185;  Maurer  v.  Sheafer.  116  Pa.  St.  339;  Book 
v.  Day,  189  Pa.  St.  44. 
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(b)  Indemnity  —  aa.  Right  to  Demand.  — A  sheriff  asked  to  levy  an  execution 
or  attachment  may  demand  an  indemnity  bond,  either  where  he  is  in  doubt 
as  to  the  ownership  of  the  property,1  or  where  a  third  person,  stranger  to  the 
execution,  lays  claim  to  any  of  the  property  levied  upon.2 

Common-law  Right  —  The  right  to  demand  indemnity  exists  at  common  law.3 

statutory  Provisions.  —  In  several  of  the  states  the  right  of  the  sheriff  to 
demand  indemnity  is  regulated  by  statutes,  some  of  which  simply  re-enact  the 
common  law,4  while  others  modify  or  altogether  repeal  it.5 

Demanding  Sureties.  —  An  officer  has  no  right  to  demand  sureties  on  a  bond 
where  the  plaintiff  himself  is  possessed  of  sufficient  property  to  furnish  ample 
indemnity.6 

bb.  Effect  of  Refusal  to  Give  Indemnity  —  (aa)  [>i  General.  — ■  If  the  plaintiff  in 
execution  refuses  to  give  an  indemnity  bond  when  requested  by  the  sheriff, 
the  sheriff  may  either  decline  to  seize  the  property  and  return  nulla  bona,1 
or,  if  levy  has  already  been  made,  he  may  return  the  property  to  the  person 
from  whom  it  was  taken;8  or  he  may  apply  to  the  court  for  protection.9 

If  the  Sheriff  Holds  Several  Writs,  and  Some  Only  of  the  Creditors  Give  Indemnity  Bonds, 
those  who  do  not  cannot  have  the  property  seized  applied  to  their  executions, 
although  their  writs  were  prior  in  point  of  time.  The  officer  may  apply  the 
property  solely  to  the  executions  of  those  creditors  who  gave  indemnity. 10 

Where  Indemity  Is  Refused  the  Sheriff  Should  Make  a  Return  to  the  court  setting  out 
the  cause  of  his  delay  in  executing  the  writ.11 

(bb)  intervention  of  Court  to  Protect  Sheriff.  —  If  the  plaintiff  refuses  to  give  indem- 
nity when  properly  asked  for,  the  sheriff  may  apply  to  the  court  for  protec- 
tion, which  the  court  may  grant  either  by  compelling  the  plaintiff  to  execute 


1.  Indemnity  —  Doubt  as  to  Ownership  —  Ala- 
bama. —  Minter  v.  Bigelow,  9  Port.  (Ala.)  48*1  ; 
Lavretta  V.  Holcombe,  98  Ala.  503. 

California.  —  Long  v.  Neville,  36  Cal.  455, 
95  Am.  Dec.  199. 

Illinois.  —  Monmouth  Second  Nat.  Bank  v. 
Gilbert,  70  111.  App.  251. 

Indiana.  —  State  v.  Sandlin,  44  Ind.  504. 

Kentucky.  —  Board  v.  Helm,  2  Met.  (Ky.) 
Soo. 

Massachusetts.  —  Suydam  v.  Huggeford,  23 
Pick.  (Mass.)  465;  Bond  v.  Ward,  7  Mass.  123, 
5  Am.  Dec.  28;  Russell  v.  Walker,  150  Mass. 
531,  15  Am.  St.  Rep.  239;  Hamberger  v.  Sea- 
vey,  165  Mass.  505. 

Michigan.  —  Smith  v.  Cicotte,  11  Mich.  383; 
Ray  z'.  McDevitt,  126  Mich.  417. 

Mississippi.  —  Forniquet  v.  Tegarden,  24 
Miss.  96. 

Missouri.  —  State  v.  O'Neil  Lumber  Co.,  170 
Mo.  7. 

New  Hampshire.  —  Ranlett  v.  Blodgett,  17 
N.  H.  298,  43  Am.  Dec.  603  ;  Smith  v.  Osgood, 
46  N.  H.  178. 

North  Carolina.  —  State  v.  Tatom,  69  N. 
Car.  35  ;  Griffin  v.  Hasty,  94  N.  Car.  438,  dis- 
tinguishing Foster  v.  Clark,  19  Pick.  (Mass.) 
329,  and  Shotwell  v.  Hamblin,  23  Miss.  156,  55 
Am.  Dec.  83. 

Pennsylvania.  —  Fitler  v.  Fossard,  7  Pa.  St. 
540,  49  Am.  Dec.  492;  Com.  v.  Vandyke,  57 
Pa.  St.  34- 

South  Carolina.  —  Adair  v.  M'Daniel,  1 
Bnilev  I..  (S.  Car.)  158,  19  Am.  Dec.  664. 

2.  Claim  by  Stranger. —  Parlen  v.  Goldbaum, 
(Cal.  1894)  37  Pac.  Rep.  759;  Jessop  v.  Brown. 
2  Gill  &  J.  (Md.)  404:  Rnhey  v.  State,  94  Md. 
61  ;  Harrison  v.  Allen.  40  N.  J.  L.  556:  Cham 
bcrlain  v.  Bcller,  18  N.  Y.  115;  Hall  v.  Gal- 


braith,  8  Watts  (Pa.)  220;  Patterson  v.  Ander- 
son, 40  Pa.  St.  359,  80  Am.  Dec.  579  ;  Saunders 
v.  Harris,  4  Humph.  (Tenn. )  72. 

3.  Common-law  Right.  — ■  Hamberger  v.  Sea- 
vey,  165  Mass.  505;'  Shriver  v.  Harbaugh,  37 
Pa.  St.  399,  80  Am.  Dec.  531.  But  see  Bryan 
v.  Bridge,  6  Tex.  137. 

4.  Statutory  Provisions.  —  Civ.  Code  Ala. 
(1896),  §§  554,  1903;  Board  v.  Helm,  2  Met. 
(Ky.)  500. 

5.  Indiana.  —  State  v.  Sandlin.  44  Ind.  504. 
Kansas.  —  Chittenden  v.  Crosby,  5  Kan.  App. 

534. 

Missouri. —  State  v.  Jenkins,  170  Mo.  16. 
Tennessee.  —  State  v.  Sharp,  2  Sneed  (Tenn.) 
6 '5. 

6.  Demanding  Sureties.  —  Harrison  v.  Allen, 
40  N.  J.  L.  556. 

7.  Refusing  to  Give  Indemnity. — Jessop  v. 
Brown,  2  Gill  &  J.  (Md.)  404;  Patterson  v. 
Anderson,  40  Pa.  St.  359,  80  Am.  Dec.  579. 
But  compare  Arkle  v.  Gregory,  (Idaho  1893)  34 
Pac.  Rep.  812. 

8.  Pickard  v.  Peters,  3  Ala.  493. 
The  execution  plaintiff  in  such  case  may  not 

subsequently  sue  on  the  officer's  bond  for  his 
failure  to  sell  the  property  levied  upon.  Com. 
v.  Rooney,  167  Pa.  St.  244. 

9.  See  infra,  this  subsection,  Intervention  of 
Court  to  Protect  Sheriff. 

Pennsylvania  Statute  —  Sheriff  Compelling  Par- 
ties to  Interplead.  —  Com.  v.  Vandyke.  57  Pa. 
St.    34:    Com.   v.    Burns,    14    Pa.    Super.  Ct. 

2">8. 

10.  Where  Sheriff  Holds  Several  Writs.  —  Smith 
v.  Osgood.  46  N.  H.  178;  Griffin  7'.  Hasty.  04 
N.  Car.  438. 

11.  Sheriff's  Return.  —  Robey  v.  State.  04  Md. 
61. 
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an  indemnity  bond,  or  more  usually  by  enlarging  the  time  for  the  return.1 

cc.  Implied  Promise  to  Indemnify.  —  A  promise  to  indemnify  may  be  inferred 
where  the  creditor  directs  the  seizure  of  specific  goods,  or  otherwise  controls 
the  officer's  action  in  execution  of  the  process.2  But  no  provision  to 
indemnify  is  implied  unless  the  plaintiff  does  exercise  some  control  over  the 
officer's  action.3 

dd.  Duty  or  Sheriff  After  Indemnity  Given.  —  Where  the  sheriff  has  been 
indemnified  by  the  plaintiff,  it  is  his  duty  to  proceed  and  sell  the  property 
taken  in  execution,  generally,  whether  the  property  belongs  to  the  debtor  or 
not.4  But  it  has  been  held  that  it  would  be  a  glaring  violation  of  the  law  for 
a  sheriff  to  seize  and  sell  knowingly  the  property  of  a  stranger  or  third  person, 
and  that  he  is  onlv  bound  to  go  ahead  and  sell  where  there  is  some  doubt  as 
to  the  ownership  of  the  property.5 

Estoppel  to  Allege  Defect  in  Bond.  — ■  Where  the  constable  has  accepted  a  bond  of 
indemnity  from  an  execution  plaintiff  and  at  the  time  it  was  given  has 
expressed  satisfaction  as  to  its  form  and  as  to  the  sureties,  he  cannot  after- 
wards set  up  an  alleged  defect  in  such  bond  as  an  excuse  for  failing  to  proceed 
to  execute  the  process.6 

ee.  Effect  of  Indemnity  on  Sheriff's  Liability.  —  The  fact  that  an  indemnifying 
bond  has  been  given  to  a  sheriff  or  other  officer  does  not  in  any  way  affect 
his  liability  to  a  stranger  whose  goods  have  been  unlawfully  seized,  nor 
prevent  the  real  owner  from  suing  the  officer  in  trespass  or  for  conversion.7 

Substituting  indemnitors.  —  In  New  York  and  Texas,  by  statute,  a  sheriff  may 
have  the  indemnitors  substituted  as  defendants  in  an  action  of  replevin  against 
him  to  recover  property  levied  upon  ;8  but  the  indemnitors  cannot  be  substi- 
tuted as  defendants  where  the  sheriff  takes  property  from  the  possession  of  a 
person  not  a  party  to  the  execution,  since  the  indemnitors  do  not  undertake 
to  protect  him  against  the  consequences  of  such  unlawful  act.9  Nor  can  the 
sheriff  have  the  indemnitor  substituted  where  the  indemnifying  bond  amounts 
to  much  less  than  the  damages  claimed.10    The  executor  of  a  deceased  sheriff 

1.  Intervention  of  Court  to  Protect  Sheriff  Where  and  protection.  Connelly  v.  Walker,  45  Pa.  St. 
Indemnity  Refused. —  Shaw  v.  Tunbridge,  2  W.  449. 

Bl.  1064;  Burr  v.  Freethy,  1  Bing.  71,  8  E.  C.  L.  5.  Selling  Goods  of  Stranger. —  Com.  v.  Wat- 

408;  Ledbury  v.  Smith,  1  Chit.  294,  18  E.  C.  mough,  6  Whart.  (Pa.)  117. 

L.  87;  Venables  v.  Wilks,  4  Moo.  339,  16  E.  C.  6.  Defect  in  Bond. —  Pollock  v.  Ingram,  6  Pa. 

L.  375;  Etchells  v.  Lovatt,  9  Price  54;  Thur-  Super.  Ct.  556. 

ston  v.  Thurston,  1  Taunt.  120;  MacGeorge  v.  7.  Effect  of  Indemnity  on  Liability  to  Third 

Birch,  4  Taunt.  585  ;  King  v.  Bridges,  7  Taunt.  Party.  —  Cincinnati    Cooperage    Co.   v.  Wood- 

294;  Wells  v.  Pickman,  7  T.  R.  174;  Forniquet  yard,  (Ky.  1900)  54  S.  W.  Rep.  831;  Curry  v. 

v.  Tegarden,  24  Miss.  96.  Bull,  (Ky.  1900)  58  S.  W.  Rep.  534;  James  v. 

2.  Implied  Promise  to  Indemnify.  —  Higgins  v.  Thompson,  12  La.  Ann.  174;  State  v.  McBride. 
Russo,  72  Conn.  238,  77  Am.  St.  Rep.  307;  81  Mo.  349;  Rogers  v.  Weir,  34  N.  Y.  463; 
Mullings  v.  Bothwell,  29  Ga.  706;  Levy  v.  Martin  v.  Buffaloe,  128  N.  Car.  305;  Vickery  v. 
Shockley,  29  Ga.  710;  Selz  v.  Guthman,  62  111.  Crawford,  (Tex.  Civ.  App.  1900)  57  S.  W.  Rep. 
App.  624  ;  Grimes  v.  Taylor,  93  111.  App.  494  ;  326. 

Arnold    v.    Fowler,    94    Md.   497 ;    Russell    V.  Under  the  Missouri  statutes,  where  a  claim  is 

Walker,  150  Mass.  531,  15  Am.  St.  Rep.  239  ;  interposed  to  property  seized  under  execution, 

Ranlett  v.  Blodgett,  17  N.  H.  298.  43  Am.  Dec.  the  claimant  cannot  sue  the  officer,   but  his 

603.    But  see  Nelson  v.  Cook,  17  111.  443  ;  Fitler  remedy  is  on  the  indemnity  bond.  Revercomb 

v.  Fossard,  7  Pa.  St.  540,  49  Am.  Dec.  492.  v.  Duker,  74  Mo.  App.  570.    In  North  Carolina 

3.  Weld  v.  Chadbourne,  37  Me,  221  ;  Siersema  the  party  injured  may  at  his  election  proceed 
v.  Meyer.  (Supm.  Ct.  App.  T.)  38  Misc.  (N.  Y.)  either  against  the  sheriff  and  his  sureties  upon 
358.  his  official  bond,  or  against  the  sheriff  and  the 

4.  Duty  of  Sheriff  After  Indemnity  Given.  —  obligors  on  his  indemnity  bond.  Martin  v. 
Bayley  v.  Bates,  8  Johns.  (N.  Y.)  185;  Curtis  Buffaloe.  128  N.  Car.  305. 

v.  Patterson,  8  Cow.  (N.  Y.)  65,  16  Am.  Dec.  8.  Substituting    Indemnitors.  —  Terhune  v. 

553;  Baker  v.  Brintnell.  52  Barb.  (N.  Y.)  188:  Dunn,  (N.  Y.  City  Ct.  Gen.  T.)  23  Misc.  (N.  Y.) 

Patty  v.  Mansfield,  8  Ohio  370;  Jones  v.  Carr,  600;  Hayes  v.  Davidson,  98  N.  Y.  19;  Dyett  v. 

16  Ohio  St.  420;  Corson  v.  Hunt,  14  Pa.  St.  Hyman,  129  N.  Y.  351  ;  Davis  v.  Bingham,  (Tex. 

510,   53   Am.  Dec.   568:   Stone  v.   Pointer,  5  Civ.  App.  1900)  56  S.  W.  Rep.  132. 

Munf.  (Va.)  287.  9.  Leonard  v.  Buttling,  (Supm.  Ct.  Spec.  T.1 

111  Pennsylvania  the  sheriff  may  take  advan-  ig  Misc.  (N.  Y.)  219. 

tage  of  the  interpleader  act  for  his  guidance  10.  Levy  v.  Dunn,  39  N.  Y.  App.  Div.  605. 
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may  likewise  have  indemnitors  substituted  as  defendants  in  an  action  for 
wrongful  seizure,1  but  the  statute  does  not  extend  to  the  executor  of  a 
deceased  indemnitor.* 

ff.  Liability  of  Indemnitors  —  (ad)  In  General.  —  Indemnitors  are  liable  for  acts 
of  the  sheriff  in  directly  carrying  out  authority  conferred  upon  him,  although 
he  may  err  in  his  judgment  as  to  what  are  the  limitations  of  such  authority.3 
The  liability  of  indemnitors  to  the  sheriff  arises  by  virtue  of  the  contract  of 
indemnity,  but  their  liability  to  him  whose  property  is  wrongfully  sold  is  in 
tort.4 

Payment  of  Judgment  Not  Essential  to  Suit  on  Bond.  —  Where  judgment  has  been 
rendered  against  an  officer  for  attached  property,  he  may  at  once  sue  the 
obligors  and  sureties  on  the  indemnity  bond  without  paying  the  judgment 
rendered  against  him  as  a  condition  precedent.5 

Of  Two  Creditors  He  Who  Benefits  Must  Indemnify.  —  Where  two  attaching  creditors 
give  indemnifying  bonds,  and  the  sheriff  sells  property  and  applies  all  the  pro- 
ceeds on  one  attachment,  he  must  seek  indemnity  against  a  judgment  obtained 
against  him  from  the  creditor  who  alone  had  the  benefit  of  the  seizure.6 

Notice  of  Suit.  —  Notice  of  suit  given  by  the  sheriff  to  the  surety  on  the  bond 
of  indemnity  is  not  a  judicial  notice  required  to  be  in  writing  and  served  by  an 
officer,  but  may  be  given  orally  or  by  mail,  or  in  any  other  method  sufficient 
to  apprise  the  surety  of  such  suit.7 

(66)  Defenses  —  Indemnitors  on  Attachment  Continue  Liable  until  Judgment  Satisfied.  —  Per- 
sons who  have  given  to  the  sheriff  an  indemnifying  bond  to  make  attachment 
cannot  escape  liability  by  asserting  that  whatever  damage  accrued  to  the 
sheriff  was  by  reason  of  the  sale  under  the  execution  issued  in  the  cause.  The 
lien  of  the  attachment  continues  until  the  judgment  is  satisfied,  and  the  lia- 
bility of  the  indemnitors  continues  until  the  same  time.s 

Indemnitors  Are  Estopped  to  Deny  the  Execution  Defendant's    Title  to    the  property 


1.  Ullman  v.  Gorman,  21  N.  Y.  App.  Div. 
616;  Rosenblum  v.  Gorman,  21  N.  Y.  App.  Div. 
618. 

2.  Buchner  v.  Tamsen,  26  N.  Y.  App.  Div. 
612. 

3.  Liability  of  Indemnitors. —  Ebenreiter  v. 
Dahlman,  (Supm.  Ct.  App.  T.)  19  Misc.  (N. 
Y.)  9. 

Where  the  Officer  Is  a  Mere  Trespasser  in  mak- 
ing a  levy  beyond  his  jurisdiction,  the  indem- 
nitors have  been  held  not  liable.  Davidson  1. 
Hayden,  (Ky.  1897)  38  S.  W.  Rep.  679. 

4.  To  Sheriff  by  Contract  —  To  Stranger  in  Tort 
—  United  States.  —  Lovejoy  v.  Murray,  3  Wall. 
(U.  S.)  .. 

Alabama.  —  Screws  v.  Watson,  48  Ala.  628. 
California.  —  Lewis  v.  Johns,  34  Cal.  629. 
Massachusetts.  —  Knight  v.  Nelson,  117  Mass. 
458. 

Minnesota.  —  Lesher  v.  Getman,,  30  Minn. 
328. 

Missouri.  —  Allred  v.  Bray,  41  Mo.  487,  97 
Am.  Dec.  283  ;  Luebbering  v.  Oberkoetter,  1  Mo. 
J*PP-  393- 

New  York. —  Davis  v.  Newkirk,  5  Den.  (N. 
Y.)  92;  Herring  v.  Hoppock,  15  N.  Y.  409. 

North  Carolina.  —  Martin  v.  Buffaloe,  128  N. 
Car.  305. 

On  an  Indemnity  Bond  Given  to  Induce  the  Sale 
of  Property  Known  to  the  Judgment  Creditor  to 
Be  Exempt  at  the  time  of  the  levy,  he  having 
made  a  claim  at  that  time  that  it  was  not  ex- 
empt, the  sheriff  may  recover.  Whitney  v. 
Gammon,  (Iowa  1000)  83  N.  W.  Rep.  807. 

Breach  of  Bond,  —  Where,  by  the  direction  of 


the  plaintiff,  principal  in  an  indemnity  bond, 
the  sheriff  levied  on  the  property  of  a  stranger, 
the  indemnitors  will  not  be  relieved  from  lia- 
bility to  the  sheriff  against  whom  a  judgment  in 
favor  of  the  owner  of  the  property  has  been 
enforced,  although  the  bond  recited  that  the 
sheriff  had  been  directed  to  levy  on  the  prop- 
erty of  the  judgment  debtor.  Benson  v.  Caul- 
field,  (Neb.  1902)  89  N.  W.  Rep.  664. 

Judgment  Against  Sheriff  Conclusive  Against 
Indemnitor.  —  Omaha  Carpet  Co.  v.  Clapp, 
(Neb.  1902)  89  N.  W.  Rep.  246. 

Statute  of  Limitations  Must  Have  Run  Against 
Sheriff  Before  Indemnity  Bond  Can  Be  Canceled. 
—  Allen  v.  Marckwald,  (Supm.  Ct.  Spec.  T.I  27 
Misc.  (N.  Y.)  683. 

Officer  Proceeding  Contrary  to  Statute.  —  An 
officer  cannot  recover  on  an  indemnity  bond 
where  his  liability  arises  from  his  having  pro- 
ceeded contrary  to  statute  as  to  giving  notice 
and  selecting  appraisers.  Armour  Packing  Co. 
v.  Orrick,  4  Okla.  661  ;  Blair  v.  Boring,  200  Pa. 
St.  27. 

5.  Sheriff  May  Sue  Before  Paying  Judgment.  — 

Cook  v.  Merrifield,  139  Mass.  139:  Briggs  v. 
McDonald,  166  Mass.  37:  Armour  Packing  Co. 
v.  Orrick,  4  Okla.  661.  Contra,  Gardner  v. 
Cooper.  9  Kan.  App.  587. 

6.  Attaching  Creditors  Not  Joint  Trespassers.  — 
Davidson  v.  Dallas,  8  Cal.  227. 

7.  Notice  of  Suit.  —  Robhins  v.  Chicago,  4  Wall. 
(U.  S.)  657:  Martin  v.  Buffaloe,  128  N.  Car. 
30S. 

8.  Defenses. —  Van  de  Vanter  v.  Davis,  23 
Wash.  693. 
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levied  on  by  the  fact  that  the  levy  and  sale  were  by  their  direction.1 

Sheriff  Cannot  Release  Liability  of  Indemnitor  to  Party  Injured.  —  The  sureties  on  the 
indemnity  bond  being  liable  as  cotrespassers  for  the  trespass  of  the  sheriff  in 
seizing  property  not  subject  to  his  process,  the  sheriff  cannot,  by  a  covenant 
not  to  sue,  exempt  any  one  of  them  from  liability  to  the  party  injured;  he 
can  only  release  them  from  liability  on  their  contract  of  indemnity  to  himself.3 
(«•)  Damages.  —  No  greater  recovery  can  be  had  against  the  indemnitors  than 
the  penalties  specified  in  their  bonds,  and  where  the  claim  against  the  sheriff 
exceeds  the  aggregate  penalty  of  all  the  bonds,  the  indemnitors  should  be 
charged  to  the  extent  of  the  penalties  named  in  their  respective  bonds.3  The 
indemnity  provided  by  the  bond  is  not  limited  to  damages  accruing  to  the 
sheriff  for  acts  done  after  the  levy  and  after  the  making  of  the  bond,  but 
extends  likewise  to  damage  done  by  seizure  of  the  goods  before  such  bond 
was  given.* 

Attorney's  Fees.  —  Unless  so  provided  in  the  indemnity  bond,  a  constable  is 
not  entitled  to  attorney's  fees  for  bringing  suit  on  such  bond;5  but  it  has 
been  held  that  a  city  marshal  might,  within  the  period  covered  by  the 
indemnity,  recover  counsel  fees  incurred  in  a  suit  brought  against  him  for 
improper  levies.0 

Indemnitor  Not  Answerable  for  Damages  from   Executions  to    Which  He  Is  Stranger.  — 

Where  a  sheriff  with  several  executions  in  his  hands  takes  indemnity  from 
one  only  of  the  creditors,  and  levies  on  enough  property  to  satisfy  all  three 
executions,  he  cannot,  when  judgment  is  recovered  against  him,  compel  the 
one  indemnitor  to  pay  more  than  his  pro  rata  share  of  such  judgment.' 

(3)  To  Whom  Officers  Liable. — As  a  general  rule,  the  person  in  whose 
favor  the  process  issues  is  the  one  to  whom  the  officer  must  respond  for  defaults 
in  its  execution,8  but  under  a  statute  which  authorizes  suit  by  the  "  person 
aggrieved,"  the  owner  of  a  judgment  rendered  in  favor  of  another  may  sue 
the  sheriff  for  his  failure  to  make  the  money  on  the  execution.9  And  circum- 
stances may  also  exist  which  will  render  the  officer  liable  to  the  defendant 
in  the  process, 10  or  to  sureties  of  the  judgment  debtor,11  or  to  the  bail  in  an 
action  of  replevin,12  or  to  the  clerk  of  the  court.13 

(4)  Remedies  of  Party  Injured —  (a)  Action  on  the  Case  or  Attachment  for  Contempt. 
—  Where  an  officer  fails  or  refuses  to  perform  his  duty  in  regard  to  the  exe- 

1.  Estoppel. —  Sharp  v.  Wood,  (Ky.  1899)  51  iff  is  liable  to  the  defendant  in  an  action  of 
S.  W.  Rep.  15.  replevin  for  damages  sustained  by  reason  of  his 

2.  Sheriff  Cannot  Release  Indemnitors. —  Martin  failure  to  return  the  replevin  bond  along  with 
V.  Buffaloe,  128  N.  Car.  305.  the  writ.    People  v.  Robinson,  89  111.  159.  And 

3.  Damages. —  Lesher  v.  Getman,  30  Minn.  see  Carson  v.  Fuller,  11  S.  Dak.  502,  74  Am.  St. 
321.  Rep.  823. 

4.  W.  F.  Main  Co.  v.  Morrow,  8  Wyo.  323.  11.  Officer  Liable  to  Sureties  of  Judgment  Debtor. 

5.  De  Sisto  v.  Loewy,  (Supm.  Ct.  App.  T.)  — -Hill  v.  Sewell,  27  Ark.  15.  But  see  Gregg  v. 
24  Misc.  (N.  Y.)  725  ;  Moore  v.  Moore,  (Tex.  Crawford,  4  Ala.  180,  37  Am.  Dec.  739. 

Civ.  App.  1899)  52  S.  W.  Rep.  565.  When  Sureties  Cannot  Recover. — Where  sure- 

6.  De  Sisto  v.  Loewy,  (Supm.  Ct.  App.  T.)  ties  of  a  judgment  debtor  have  been  obliged  to 
24  Misc.  (N.  Y.)  725.  pay  the  debt  through  the  negligence  of  the  sher- 

7.  Sharvy  v.  Cash,  66  Minn.  200.  See  also  iff  in  failing  seasonably  to  enforce  an  execution 
TiHey  v.  Cottrell,  21  R.  I.  309.  in  his  hands,  they  have  their  remedy  against 

8.  Officer  Liable  to  Person  in  Whose  Favor  the  sureties  on  the  official  bond  of  the  sheriff: 
Process  Issued.  —  See  the  cases  cited  supra,  this  but  if  they  suffer  their  claim  against  such  sure- 
subsection,  Duty  to  Execute  and  Return.  ties  to  become  barred  by  the  statute  of  limita- 

9.  Any  Person  Aggrieved  by  Default.  —  Burns  tions,  they  cannot  subsequently  be  substituted  as 
v.  George,  119  Ala.  504.  plaintiffs  in  an  action  by  the  execution  plaintiff 

Right  of  Action  Not  Transferred  by  Assignment  on    the   sheriff's   bond,    especially   where  the 

of  Judgment. — The    fact    that    the    execution  claim  of  the  execution  plaintiff  has  not  been 

plaintiff  has  assigned  his  judgment  does  not  wholly  satisfied.    Pennsylvania  Bank  v.  Portius. 

extinguish  his  right  of  action  against  the  sher-  10  Watts  (Pa.1  148. 

iff  for  failure  to  make  the  money  on  the  execu-  12.  Officer  Liable  to  Bail  in  Action  of  Replevin. 

tion,  nor  does  such  right  of  action  pass  to  the  —  State  v.  Druly.  3  Ind.  431. 

assignee.    Com.  v.  Fuqua,  3  Lift.  (Ky.)  41.  13.  Officer  Liable  to  Clerk  of  Court.  —  Lewis  v. 

10.  Failure  to  Return  Replevin  Bond.  —  A  sher-  Hamilton.  Hempst.  (U.  S.)  21.  95  Am.  Dec.  437. 
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cution  of  process,  the  party  injured  may  proceed  against  him  by  an  action  on 
the  case  for  damages,1  or  by  an  attachment  for  contempt  of  court.2  But  an 
attachment  for  contempt  will  not  be  awarded  in  a  doubtful  case  where  the 
officer  has  acted  in  good  faith,  and  there  is  no  evidence  of  a  wilful  default.3 

(b)  Action  on  Official  Bond.  —  Wrongful  failure  to  execute  or  return  process 
constitutes  a  breach  of  the  officer's  bond  for  which  an  action  of  debt  may  be 
maintained.4 

(c)  Summary  Proceedings  —  Amercement.  —  In  many  of  the  states  sheriffs  and  con- 
stables are  made  liable,  by  statute,  to  amercement  in  summary  proceedings 
for  failure  or  refusal  to  execute  and  return  process.5  Statutes  of  this  nature , 
however,  being  highly  penal,  are  strictly  construed,  and  persons  who  seek  to 
enforce  the  statutory  liability  must  bring  themselves  within  the  letter  and 
spirit  of  the  law.6  Thus,  a  sheriff  cannot  be  amerced  for  failure  to  return 
process,  under  a  statute  making  him  liable  to  amercement  for  failure  to 
execute.7 

(5)  When  Cause  of  Action  Accrues.  —  Where  an  officer  refuses  to  levy  an 
execution  on  property  pointed  out  to  him  by  the  execution  plaintiff,8  or 
makes  a  defective  levy,9  the  cause  of  action  against  him  accrues  immediately. 
But  a  cause  of  action  for  failure  to  make  return  does  not  accrue  until  the 
time  to  make  return  has  expired.10  And  it  has  been  held  that  the  right  of 
action  for  failure  to  make  the  money  on  an  execution  does  not  accrue  until 
the  plaintiff  has  sustained  actual  injury  by  failure  to  obtain  satisfaction 
thereof. 11 

(6)  Excuses  and  Defenses  —  (a)  Press  of  Business.  —  It  is  the  officer's  duty  to 
provide  himself  with  a  sufficient  number  of  deputies  to  enable  him  to  execute 
the  mandates  of  the  court  within  the  time  prescribed  by  law,  and  hence  press 


1.  Action  on  the  Case  Proper.  —  Wakefield  v. 
Meore,  65  Ga.  268 ;  Nagle  v.  Lumpkin,  48  Ga. 
521  ;  Burk  v.  Campbell,  15  Johns.  (N.  Y.)  456. 

An  action  on  the  case  may  be  maintained 
against  the  sheriff  by  an  attaching  creditor  who 
has  lost  his  attachment  by  reason  of  a  false 
return  upon  another  writ  against  the  same 
debtor.    Clough  v.  Monroe,  34  N.  H.  381. 

2.  Officer  Liable  for  Contempt  of  Court.  —  Wake- 
field v.  Moore,  65  Ga.  268  ;  Nagle  v.  Lumpkin, 
48  Ga.  521  ;  State  v.  Tipton,  1  Blackf.  (Ind.) 
166;  Burk  v.  Campbell,  15  Johns.  (N.  Y.)  456; 
Ex  p.  Robertson,  27  Tex.  App.  628,  1 1  Am.  St. 
Rep.  207. 

In  Maine  it  has  never  been  the  practice  to 
proceed  by  attachment,  either  with  or  without  a 
rule  to  show  cause,  against  a  sheriff  for  failure 
to  return  process,  mesne  or  final.  Clark  v.  Fox- 
croft,  6  Me.  296,  20  Am.  Dec.  309. 

3.  Officer  Acting  in  Good  Faith  Not  Liable  for 
Contempt. —  Harrell  v.  Feagin,  59  Ga.  821; 
State  v.  Bradford,  44  Ga.  417;  Myers  v.  Wil- 
cox, 44  Ga.  336  ;  Green  v.  Jones,  39  Ga.  521  ; 
Mongie  7'.  Cheney,  1  Hill  L.  (S.  Car.)  145. 

Nature  of  Proceeding  by  Attachment  for  Con- 
tempt.—  Ex  p.  Thurmond,  1  Bailey  L.  (S.  Car.) 
605.  And  see  M'I.ean  v.  Du  Bose,  1  Bailey  L. 
( S.  Car.)  646  ;  Pitman  v.  Clarke,  1  McMull.  L. 
(S.  Car.)  316. 

4.  Action  Maintainable  upon  Official  Bond.  — 
Lewis  v.  Garrett,  5  How.  (Miss.)  434;  Sloan  v. 
Case,  io  Wend.  (N.  Y.)  371,  25  Am.  Dec.  569; 
Com.  v.  Yeisley,  6  Pa.  Super.  Ct.  273. 

5.  Officer  Liable  to  Amercement  in  Summary 
Proceeding.  —  Birmingham  Dry  Goods  Co.  v. 
Bledsoe,  117  Ala.  495:  Beall  v.  Shattuck.  <3 
Miss.  358  :  Garrett  v.  Hamblin,  1 1  Smed.  &  M. 
(Miss.)    219,   49  Am.   Dec.  53;    Morehead  v. 
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Holliday,  1  Smed.  &  M.  (Miss.)  625;  Stansbury 
v.  Patent  Cloth  Mfg.  Co.,  5  N.  J.  L.  498;  Dun- 
can v.  Drakeley,  10  Ohio  45;  Wadsworth  v. 
Parsons,  6  Ohio  450  ;  Bushnell  v.  Eaton,  Wright 
(Ohio)  720;  Sharp  v.  Ross,  3  Ohio  Cir.  Dec. 
660,  7  Ohio  Cir.  Ct.  55. 

6.  Statutes  Authorizing  Amercement  in  Sum- 
mary Proceedings  Strictly  Construed.  —  Gary  v. 
McGown,  6  Ala.  370  ;  Fisher  Franklin,  38 
Kan.  251;  Reese  v.  Rice,  1  Kan.  App.  311; 
Conkling  v.  Parker,  10  Ohio  St.  29;  Gallipolis 
Bank  v.  Domigan,  12  Ohio  221,  40  Am.  Dec. 
475  ;  Duncan  v.  Drakeley,  10  Ohio  45  ;  Webb  v. 
Anspach,  3  Ohio  St.  522 ;  Bushnell  v.  Eaton, 
Wright  (Ohio)  720;  Sharp  v.  Ross,  3  Ohio  Cir. 
Dec.  660,  7  Ohio  Cir.  Ct.  55  ;  Erkman  v.  Carnes. 
101  Tenn.  136. 

7.  Failure  to  Return  Not  Failure  to  Execute 
Within  Statute.  —  Todd  v.  Hoagland.  36  N.  J.  L. 
352;  Waterman  v.  Merrill.  33  N.  J.  L.  378; 
Ritter  v.  Merseles,  24  N.  J.  L.  627. 

8.  Refusal  to  Levy  on  Propertv  Pointed  Out  by 
Plaintiff.— Shannon  v.  Com..  8  S.  &  R.  (Pa.) 
444. 

9.  Defective  Levy.  —  Hall  v.  Tomlinson,  5  Vt. 
228. 

10.  Failure  to  Return  Process  — Peck  v.  Hurl- 
burt.  46  Barb.  (N.  Y.)  550. 

11.  Failure  to  Make  Money  on  Execution.  — 

Hartford  County  Bank  Waterman.  26  Conn. 
324. 

Failure  to  Make  Demand  upon  Garnishee.  — 

A  cause  of  action  against  a  sheriff  for  his  fail- 
ure to  make  personal  demand  upon  a  garnishee 
in  foreign  attachment  within  sixty  days  after 
judgment  accrues  at  the  cxmration  of  the 
sixty  days,  and  the  statute  of  limitation  runs 
from  that  time.    Smith  -'.  Yale,  50  Com:.  526. 
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of  business  constitutes  no  excuse  for  failure  to  execute  process.1 

(b)  Illness  of  Officer.  ■ —  Where  an  officer  is  prevented  by  illness  from  executing 
process  he  should  turn  the  writ  over  to  another  officer,  or  at  least  give  notice 
of  his  disability,  and  if  he  fails  to  do  either  he  cannot  afterwards  set  up  his 
illness  as  an  excuse  for  failure  to  execute.2 

(c)  Mistake  of  Law  —  Honest  Motives.  —  Mistake  of  law  constitutes  no  defense 
to  an  action  against  an  officer  for  failure  to  execute  or  return  process;3  nor 
can  he  justify  his  wrongful  act  in  giving  priority  to  a  junior  execution  by 
showing  that  he  acted  with  diligence  and  honest  motives.4 

(d)  Process  Irregular  or  Void.  —  An  officer  cannot  justify  his  failure  to  execute 
and  return  process  on  the  ground  of  irregularities  in  such  process,  or  in  the 
judgment  or  proceedings  upon  which  it  was  based,  where  such  irregularities 
did  not  render  it  absolutely  void.5  It  is  a  good  defense,  however,  that  the 
process,0  or  the  judgment  on  which  it  was  based,7  was  void.  And,  by  the 
weight  of  authority,  this  rule  applies  even  though  the  process  is  regular  and 
valid  on  its  face ; 8  although  there  are  some  cases  which  hold  that  where  pro- 
cess is  regular  upon  its  face,  the  officer  has  no  right  to  inquire  or  determine 
whether  it  is  valid  in  fact.9 


1.  Press  of  Business  No  Excuse.  —  Birmingham 
Dry  Goods  Co.  v.  Bledsoe,  117  Ala.  495;  Hal- 
lett  v.  Lee,  3  Ala.  28  ;  McRae  v.  Colclough,  2 
Ala.  74. 

2.  Illness  No  Excuse.  —  Freudenstein  v.  Mc- 
Nier,  81  111.  208.  And  see  Evans  v.  Thurston, 
S3  Iowa  122. 

3.  Mistake  of  Law.  —  In  an  action  for  failure 
to  return  an  execution  in  due  time,  it  is  no 
defense  that  the  officer,  through  a  mistake  of 
law,  thought  that  he  had  a  calendar  month  in- 
stead of  thirty  days  in  which  to  make  the  re- 
turn.   Cowan  v.  Sloan,  95  Tenn.  424. 

In  an  action  against  a  sheriff  for  failure  to 
levy  an  execution,  it  is  no  defense  that  the 
debtor's  property  was  situated  upon  an  Indian 
reservation,  and  that  the  officer  believed,  and 
was  advised  by  counsel,  that  he  had  no  legal 
right  to  enter  upon  the  reservation  for  the 
purpose  of  levying  the  writ  when,  in  fact,  he 
did  have  such  right.  Stiff  v.  M'Laughlin,  19 
Mont.  300. 

4.  Diligence  and  Honest  Motives  —  When  No 
Defense.  —  Ohlson  v.  Pierce,  55  Wis.  205. 

5.  Irregularities  in  Process,  Proceedings,  or 
Judgment  No  Defense  —  Alabama.  —  Ward  v. 
Deadman,  124  Ala.  288;  Martin  v.  Hall,  70  Ala.. 
421  ;  Couch  v.  Atkinson,  32  Ala.  633  ;  Samples 
v.  Walker,  9  Ala.  726 ;  Godbold  v.  Planters', 
etc.,  Bank,  4  Ala.  516;  McRae  v.  Colclough,  2 
Ala.  74;  Bondurant  v.  Woods,  1  Ala.  543; 
Anderson  v.  Cunningham,  Minor  (Ala.)  48. 

Arkansas.  —  Jones  v.  Goodbar,  60  Ark.  182; 
Jett  v.  Shinn,  47  Ark.  373. 

Georgia.  —  Howard  v.  Crawford,  15  Ga.  423; 
Jordan  v.  Porterfield.  19  Ga.  T39. 

Idaho. — -Roth  v.  Duvall.  1  Idaho  149. 

Illinois.  —  Tuttle  v.  Wilson,  24  111.  553. 

Kentucky.  —  Com.  v.  O'Cull,  7  J.  J.  Marsh. 
(Ky.)  149,  23  Am.  Dec.  393. 

Michigan.  —  People  v.  Dumpley,  2  Mich.  N. 
P.  197- 

Missouri. —  State  v.  Miller,  48  Mo.  251  :  Mil- 
burn  v.  State,  11  Mo.  188,  47  Am.  Dec.  148. 

New  Jersey.  —  Woodruff  v.  Barrett,  15  N.  J. 
L.  40. 

New  York.  —  Forsyth  v.  Campbell,  15  Hun 
(N.  Y>  235;  Parmelee  v.  Hitchcock,  12  Wend. 


(N.  Y.)  96;  French  v.  Willet,  4  Bosw.  (N.  Y.) 

649. 

Tennessee.  —  State  v.  Manly,  11  Lea  (Tenn.) 
636;  Show  V,  Holmes,  4  Heisk.  (Tenn.)  692; 
Reams  v.  McNail,  9  Humph.  (Tenn.)  542 ; 
Stevenson  v.  McLean,  5  Humph.  (Tenn.)  332, 
42  Am.  Dec.  434. 

Vermont.  —  Stoddard  v.  Tarbell,  20  Vt.  321  ; 
Chase  v.  Plymouth,  20  Vt.  469,  50  Am.  Dec.  52  ; 
Whitehall  Bank  v.  Pettes,  13  Vt.  395,  37  Am. 
Dec.  600;  Hill  v.  Wait,  5  Vt.  124;  Fletcher  v. 
Mott,  1  Aik.  (Vt.)  339. 

6.  Good  Defense  that  Process  Was  Void.  —  Cut- 
ler v.  Wadsworth,  7  Conn.  6  ;  Kantzler  v.  Peo- 
ple, 11  111.  App.  610:  Williamstown  v.  Willis, 
15  Gray  (Mass.)  427  ;  French  v.  Willet,  4  Bosw. 
(N.  Y.)  649;  Governor  v.  Harrison,  4  Dev.  & 
B.  L.  (20  N.  Car.)  461  ;  Boal  V.  King,  6  Ohio 
11;  Reams  v.  McNail,  9  Humph.  (Tenn.)  542; 
Stevenson  v.  McLean,  5  Humph.  (Tenn.)  332, 
42  Am.  Dec.  434  ;  Campbell  v.  Sherman,  35  Wis. 
103. 

7.  Good  Defense  that  Judgment  Was  Void.  — 

Ward  v.  Deadman,  124  Ala.  288;  Godbold  v. 
Planters',  etc..  Bank,  4  Ala.  516;  McCall  v. 
McRae,  10  Ala.  313;  Blue  v.  Collins,  109  Ga. 
341:  Betts  v.  Baxter,  58  Miss.  329;  Dailey  v. 
State,  56  Miss.  475. 

8.  Rule  Applicable  Even  though  Process  Is  Fair 
upon  Its  Face.  —  People  v.  Whitehead,  90  111. 
App.  614:  Tuttle  v.  Wilson,  24  111.  553; 
Housh  v.  People,  75  111.  487  ;  Belcher  v.  Shee- 
han,  171  Mass.  513,  68  Am.  St.  Rep.  445;  Reid 
v.  Stegman,  99  N.  Y.  646;  Earl  v.  Camp,  16 
Wend.  (N.  Y.)  562;  Newburg  v.  Munshower, 
29  Ohio  St.  617,  23  Am.  Rep.  769;  Barber  v. 
Benson,  9  Vt.  171. 

A  sheriff  is  not  liable  for  refusing  to  serve  a 
writ  of  assistance,  though  regular  in  form,  if 
the  affidavit  on  which  it  is  issued  is  insufficient 
to  authorize  its  issuance.  Loomis  v.  Wheeler. 
21  Wis.  271. 

9.  Contra  —  Officer  Bound  to  Proceed  Where 
Process  Is  Fair  on  Its  Face. —  Perdue  v.  Dodd,  1 
Lea  (Tenn.)  710.  And  see  Rogers  v.  Marlboro 
County,  32  S.  Car.  55s  ;  Bragg  v.  Thompson,  19 
S.  Car.  572. 

Judgment  Fraudulently  Obtained.  —  Where  an 
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(e)  Irregularities  in  Proceedings  Subsequent  to  Attachment.  —  An  officer  who  is  sued 
for  failure  to  levy  an  attachment  cannot  defend  upon  the  ground  that  the 
execution  in  the  action  was  not  issued  within  the  time  prescribed  by  law, 
where  it  is  shown  that  the  debtor  became  insolvent  or  conveyed  all  his 
property  before  judgment.1 

(f)  Execution  Impossible  Notwithstanding  Use  of  Due  Diligence.  —  An  officer  may 
excuse  his  failure  to  execute  process  by  showing  that  such  execution  was 
impossible,  notwithstanding  the  use  of  due  diligence,2  as  where  the  process 
diJ  not  come  into  his  hands  in  due  time.3 

(g)  Officer  Not  Bound  or  Authorized  to  Execute.  —  It  is  a  good  defense  that  the 
officer  had  no  lawful  authority  to  execute  the  process  in  question,4  or  that  he 
was  not  legally  bound  to  do  so.5  Thus,  he  may  show  that  he  was  disqualified 
by  interest.6 

(h)  Proceedings  Stayed  by  Order  of  Court.  —  The  officer  may  show  in  defense  that 
the  execution  was  stayed  by  order  of  the  court,7  or  that  the  court  dissolved 
the  attachment  and  ordered  him  to  give  up  the  property  attached,8  or  ordered 
him  to  deliver  the  property  levied  upon  to  some  person  other  than  the  plain- 
tiff.9 But  it  is  no  defense  that  the  judgment  debtor  applied  for  an  injunction,10 
or  that  he  told  the  officer  that  he  was  about  to  make  such  application.11 

(i)  Property  Exempt  or  Owned  by  Third  Person.  —  It  is  a  good  defense  that  the 


execution  is  fair  upon  its  face,  the  officer  can- 
not justify  his  failure  to  levy  it  by  proof  that 
the  judgment  on  which  it  was  based  was 
fraudulently  obtained.  Baker  v.  Sheehan,  29 
Minn.  235.  But  see  Clark  v.  Foxcroft,  6  Me. 
296,  20  Am.  Dec.  309,  holding  that  the  officer 
might  show  that  the  judgment  was  fraudulent 
as  to  other  creditors  whose  writs  he  had  in  his 
hands  at  the  same  time. 

1.  Irregularity  in  Proceedings  Subsequent  to 
Attachment  —  When  No  Defense.  —  Townsend  v. 
Libbey,  70  Me.  162;  Abbott  v.  Jacobs,  49  Me. 

2.  Execution  Impossible.  —  Rescue  is  a  good 
return  in  excuse,  as  is  also  a  return  that  the 
sheriff  did  not  take  the  prisoner  because  he  was 
kept  off  by  force  of  arms.  Houser  v.  Hampton, 
7  Ired.  L.  (29  N.  Car.)  333,  citing  May  v. 
Proby,  Cro.  Jac.  419. 

Failure  to  Make  Arrest  in  Civil  Action  —  What 
Sufficient  Excuse.  —  A  sheriff  is  not  liable  in 
an  action  of  trespass  for  failing  to  execute  a 
writ  of  arrest  in  a  civil  case  where  the  evi- 
dence shows  that  his  deputy  attempted  to  arrest 
the  defendant  in  the  warrant,  but  desisted  for 
the  reason  that  the  arrest  could  not  be  made 
without  causing  the  defendant  great  suffering 
and  endangering  her  life,  and  that  return  of 
the  facts  was  promptly  made  to  the  court, 
which  made  no  further  order  in  the  matter.  An 
officer  is  not  bound  in  the  technical  execution 
of  such  a  writ  to  commit  an  act  of  barbarity. 
Potteiger  v.  Ridgway,  173  Pa.  St.  292. 

3.  Yeargin  v.  Wood,  84  N.  Car.  326. 
Execution  Not  Issued  in  Time.  —  Dayton  v. 

I.ynes,  31  Conn.  578. 

4.  No  Authority  to  Execute.  —  Farley  v.  New- 
ton, 1  Pa.  Super.  Ct.  300. 

A  Sheriff  Who  Goes  Out  of  Office  Before  the  Re- 
turn Day  of  a  writ  in  his  hands  has  no  power 
to  make  return  thereon,  and  therefore  is  not 
subject  to  amercement  for  not  doing  so.  State 
v.  Woodside,  7  Ired.  1..  (29  N.  Car.)  296. 

5.  Not  Bound  to  Execute. —  In  Pennsylvania , 
by  statute,  the  constable  of  the  township,  ward, 


or  district  in  which  a  judgment  defendant  re- 
sides, or  the  constable  next  most  convenient  to 
the  residence  of  such  defendant,  is  bound  to 
receive  and  execute  writs  issuing  from  any 
aldermen  or  justices  of  the  county,  but  con- 
stables of  districts  other  than  those  above  men- 
tioned are  not  bound  by  the  statute,  and  while 
they  may,  if  they  choose,  receive  and  execute 
process,  they  are  not  liable  for  a  refusal  to  do 
so.    Com.  v.  Lentz,  106  Pa.  St.  643. 

6.  Disqualification  by  Interest.  —  Rutland  Bank 
v.  Parsons,  21  Vt.  199.  But  see  Ellis  v.  Blanks, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  309. 

Estoppel  to  Prove  Interest.  —  The  fact  that 
the  officer  accepted  a  writ  for  service  does  not 
estop  him  from  showing  that  he  was  disquali- 
fied from  serving  it.  Dane  v.  Gilmore,  51  Me. 
544.  But  to  the  contrary,  see  Henry  v.  Com., 
107  Pa.  St.  361. 

7.  Execution  Stayed.  —  Com.  v.  Magee,  8  Pa. 
St.  240,  49  Am.  Dec.  509  ;  State  v.  Gilreath,  16 
S.  Car.  100;  Wilks  v.  Hasket,  Harp.  L.  (S. 
Car.)  490.  And  see  Wehle  v.  Connor,  40  N.  Y. 
Super.  Ct.  24. 

False  Representations  that  Stay  Had  Been  Se- 
cured. —  It  is  no  excuse  that  the  officer  relied 
upon  false  representations  of  the  judgment 
debtor  that  an  appeal  had  been  taken  and  a 
stay  secured.  Steele  v.  Crabtree,  40  Neb. 
420. 

No  Excuse  for  Failure  to  Return.  ■ —  Turner  v. 
Page,  in  N.  Car.  291. 

8.  Attachment  Dissolved  —  Officer  Ordered  to 
Give  up  Property. — Com.  v.  Burns,  14  Pa. 
Super.  Ct.  248. 

9.  An  Order  Nonsuiting  the  Plaintiff  and 
directing  the  sheriff  to  give  up  the  property 
levied  upon  protects  the  officer  even  though  it 
is  subsequently  reversed  for  error.  Smith  v. 
Leavitts,  10  Ala.  92. 

10.  No  Excuse  that  Injunction  Was  Applied  For. 
—  Steele  v.  Crabtree,  40  Neb.  420. 

11.  Statement  that  Injunction  Would  Be  Applied 
for  No  Defense.  — ■  Dawson  v.  Merchants,  etc., 
Bank,  30  Ga.  664. 
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judgment  debtor  had  no  property  subject  to  process,1  or  that  all  property 
alleged  to  belong  to  him  belonged,  in  fact,  to  another  person.2  But  a  mere 
suspicion  or  rumor  that  property  was  not  subject  to  seizure  will  not  excuse 
the  officer's  omission  to  seize  it  if  it  was,  in  fact,  subject  to  process.3 

(j)  Omission  Due  to  Plaintiff's  Conduct  or  Instructions.  —  The  officer  may  show  in 
defense  that  his  omission  to  perform  his  duty  was  due  to  the  conduct  or 
instructions  of  the  party  in  whose  favor  the  process  issued,4  or  of  such  party's 
attorney;5  but  he  cannot  so  avail  himself  of  oral  instructions  given  by  the 
magistrate  who  issued  the  process.6 

(k)  Fees  Not  Prepaid.  —  At  common  law  an  officer  cannot  excuse  his  failure  to 
execute  and  return  process  on  the  ground  that  his  fees  were  not  prepaid,7 
and  while  such  defense  may  sometimes  be  available  under  statutes  providing 
for  prepayment  of  fees,8  it  cannot  be  set  up  where  it  is  shown  that  the  officer 
failed  to  demand  prepayment,  or  agreed  to  execute  the  process  without  it.9 


1.  Good  Defense  that  Debtor  Had  No  Property 
Subject  to  Process  —  Alabama.  —  Leavitt  v. 
Smith,  7  Ala.  175  ;  Mason  v.  Watts,  7  Ala.  703. 

Georgia.  —  Brannon  v.  Barnes,  1 1 1  Ga.  850. 

Illinois.  —  And  see  Monmouth  Second  Nat. 
Bank  v.  Gilbert,  174  111.  485,  66  Am.  St.  Rep. 
306. 

Indiana.  —  Terrell  v.  State,  66  Ind.  570; 
State  v.  Boyd,  63  Ind.  428. 

Kansas.  —  Phelps  v.  Skinner,  63  Kan.  364. 

Louisiana.  —  Pailhes  v.  Thielen,  1  La.  Ann. 
34- 

Mississippi.  —  State  v.  Marshall,  69  Miss. 
486. 

New  Hampshire.  —  Cilley  v.  Jenness,  2  N.  H. 
87. 

North  Carolina.  —  And  see  Lindsay  v.  Arm- 
field,  3  Hawks  (10  N.  Car.)  548,  14  Am.  Dec. 
603. 

South  Dakota.  —  Swenson  v.  Christoferson, 
10  S.  Dak.  188,  65  Am.  St.  Rep.  712. 

When  No  Defense. — That  the  judgment 
debtor  had  no  property  upon  which  a  levy  could 
be  made  is  no  defense  to  an  action  against  a 
constable  to  recover  the  statutory  penalty  for 
failing  to  make  return  to  an  execution,  or  for 
making  a  false  return.  Pollock  v.  Ingram,  6 
Pa.  Super.  Ct.  556. 

2.  Property  Owned  by  Third  Person  —  Ala- 
bama. —  Mason  v.  Watts,  7  Ala.  703  ;  Leavitt 
v.  Smith,  7  Ala.  175. 

Arkansas.  —  State  v.  Swigart,  22  Ark.  528. 

Illinois.  —  Klemm  v.  Bishop,  56  111.  App.  613. 

loiva.  —  Crosby  v.  Hungerford,  59  Iowa  712. 

Kentucky.  —  But  see  Emanuel  v.  Cocke,  6 
Dana  (Ky.)  212. 

Massachusetts.  —  Canada  v.  Southwick,  16 
Pick.  (Mass.)  556;  Gallup  v.  Robinson,  11  Gray 
(Mass.)  20. 

New  York.  —  Craft  v.  Brandow,  61  N.  Y. 
App.  Div.  247. 

Pennsylvania.  —  Com.  v.  Vandyke,  57  Pa.  St. 
34:  Com.  v.  Watmough,  6  Whart.  (Pa.)  117. 

Tennessee.  —  Hamblet  v.  Herndon,  3  Humph. 
(Tenn.)  34. 

Wisconsin.  ■ — But  see  State  v.  Giles,  10  Wis. 
101. 

Where  Officer  Is  Specifically  Directed  to  Levy.  — 

Where  a  sheriff  is  specifically  directed  by  the 
execution  plaintiff  to  levy  on  certain  property, 
he  is  bound  to  do  so,  and  cannot  excuse  his 
failure  to  levy  on  the  ground  that  the  property 
was  in  the  hands  of  a  mortgagee,  unless  he  also 
shows  that  the  mortgage  was  valid.    Jewett  v. 


Sundback,  5  S.  Dak.  m.    And  see  Ayers  v. 
Sundback,  5  S.  Dak.  31. 
No  Defense  Where  Officer  Has  Been  Indemnified. 

—  Evans  v.  Thurston,  53  Iowa  122. 

No  Excuse  that  Property  Was  Pledged.  — 
Henry  v.  Com.,  107  Pa.  St.  361. 

Estoppel  by  Return. —  Where  a  sheriff  has 
made  a  return  to  an  execution  reciting  a  levy 
upon  personal  property,  he  cannot  set  up 
ownership  of  such  property  in  a  third  person 
as  a  defense  to  an  action  subsequently  brought 
against  him  by  the  execution  plaintiff  for  his 
refusal  to  sell  the  property  levied  upon.  Miller 
v.  Com.,  s  Pa.  St.  297.  But  to  the  contrary,  see 
Brydges  v.  Walford,  6  M.  &  S.  42. 

3.  Suspicion  or  Rumor  Not  Sufficient  to  Excuse 
Officer.  —  Whitsett  v.  Slater,  23  Ala.  626  ;  Rob- 
ertson v.  Beavers.  3  Port.  (Ala.)  385;  Marshall 
v.  Simpson,  13  La.  Ann.  437;  Parks  v.  Alex- 
ander, 7  Ired.  L.  (29  N.  Car.)  412. 

4.  Omission  Due  to  Plaintiff's  Conduct  or  Instruc- 
tions.—  Com.  v.  Hurt,  4  Bush  (Ky.)  64;  Lynch 
v.  Leckie,  9  La.  Ann.  506  ;  Stryker  v.  Merseles, 
24  N.  J.  L.  542  ;  Bank  of  Rome  v.  Curtiss,  1 
Hill  (N.  Y.)  275;  Dorrance  v.  Com.,  13  Pa.  St. 
160;  Kennedy  v.  Smith,  7  Yerg.  (Tenn.)  472; 
Robinson  v.  Harrison,  7  Humph.  (Tenn.)  189; 
Cranberry  v.  Crosby,  7  Heisk.  (Tenn.)  579 ; 
Batte  v.  Chandler,  53  Tex.  613.  Compare  Jett 
v.  Shinn,  47  Ark.  373  ;  Tomlinson  v.  Rowe,  Hill 
&  D.  Supp.  (N.  Y.)  410. 

5.  Omission  Due  to  Conduct  or  Instructions  of 
Attorney.  —  People  v.  Offerman,  84  111.  App. 
132;  State  v.  Boyd,  63  Ind.  428;  Moore  v.  Fitz, 
15  Ind.  43;  Simms  v.  Quinn.  58  Miss.  221; 
Billingsley  v.  Rankin,  2  Swan  (Tenn.)  82.  And 
see  Humphrey  v.  Hathorn,  24  Barb.  (N.  Y.) 
278. 

6.  Oral  Instructions  of  Magistrate  Not  Available 

in  Defense.  —  Pollock  v.  Ingram,  6  Pa.  Super. 

Ct.  556. 

7.  No  Defense  at  Common  Law  that  Fees  Were 
Not  Prepaid.  —  McRae  v.  Colclough,  2  Ala.  74 ; 
Jones  v.  Gupton,  65  N.  Car.  48. 

8.  Alexander  v.  State,  42  Ark.  41. 
No  Amercement   Where   Sheriff's   Fees  Have 

Not  Been  Deposited. —  Duncan  v.  Drakeley.  10 
Ohio  45. 

Failure  to  Pay  Fees  No  Excuse  for  Failure  to 
Return  Process.  —  Tones  v.  Gupton.  65  N.  Car. 
48. 

9.  Defense  Not  Available  Where  Prepayment 
Was  Not  Demanded. —  Alexander  v.  State,  42 
Ark.  41  ;  Herr  v.  Atkinson.  40  Ark.  377:  Cooper 
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(l)  Lack  of  Indemnity.  —  An  officer  who  has  failed  to  demand  indemnity  from 
the  party  in  whose  favor  the  process  issued  cannot  set  up  lack  of  indemnity 
as  a  defense  to  an  action  against  him  for  failure  to  execute  or  return  the 
process.1  Nor  can  he  defend  upon  the  ground  that  the  plaintiff  refused  to 
furnish  indemnity  upon  demand,  unless  it  be  shown  that  the  case  was  one  in 
which  indemnity  could  properly  be  demanded.2 

(m)  Various  other  Defenses.  — •  It  is  a  good  defense  that  the  officer  could  find  no 
property  whereon  to  levy,  notwithstanding  diligent  search  ;  :{  or  that  he  had 
prior  writs  in  his  hands  which  exhausted  all  the  property  of  the  judgment 
debtor ;  4  or  that  the  defendant  in  the  process  was  insolvent ;  5  or  that  the  judg- 
ment had  been  paid.6  It  is  no  defense  that  the  defendant  in  the  process 
refused  to  deliver  property  to  the  officer ;  7  or  that  such  defendant  had  sued  out 
a  writ  of  attachment  against  the  judgment  creditor;  8  or  that  property  levied 
upon  under  other  executions  against  the  same  defendant  had  been  claimed  by 
a  third  person;9  or  that  the  judgment  debtor  claimed  to  have  a  good  defense 
against  the  judgment;10  or  that  execution  of  the  process  might  have  proved 
ineffectual  to  satisfy  the  creditor's  claim  ; 11  or  that  the  officer  was  not  ruled  to 
return  the  writ ; 12  or  that  the  plaintiff  did  not  demand  its  return  ;  13  or  that  the 
officer  had  not  renewed  his  official  bond, as  required  by  law  ;  14  or  that  he  agreed 
to  serve  the  process  for  less  than  the  legal  fees. 15  So  an  officer's  knowledge 
of  facts  in  relation  to  the  plaintiff's  cause  of  action,  or  of  extraneous  agree- 
ments between  the  plaintiff  and  the  defendant  in  the  process,  does  not  affect 
his  duty  in  regard  to  its  execution,  and  he  cannot  set  up  such  facts  or  agree- 
ments as  an  excuse  for  failure  to  obey  the  mandate  of  the  writ.16    Nor  can  he 


v.  Stonecypher,  iii  Ga.  818;  Perkins  v.  Pitman, 
34  N.  H.  261  ;  Carlisle  v.  Soule,  44  Vt.  265; 
Haas  v.  Gaddis,  1  Wash.  89. 

1.  Where  Indemnity  Was  Not  Demanded.  — 
Levy  v.  Shockley,  29  Ga.  710;  Bond  v.  Ward, 
7  Mass.  123,  s  Am.  Dec.  28;  Perkins  v.  Pitman, 
34  N.  H.  261  ;  Harrison  v.  Allen,  40  N.  J.  L. 
556;  Piatt  v.  Sherry,  7  Wend.  (N.  Y.)  236; 
Hall  v.  Galbraith,  8  Watts  (Pa.)  220;  Miller  v. 
Com.,  5  Pa.  St.  297  ;  Jewett  v.  Sundback,  5  S. 
Dak.  iii  ;  Dewitt  v.  Oppenheimer,  51  Tex.  103. 

Subsequent  Demand  and  Refusal  No  Defense.  — 
Steele  v.  Crabtree,  40  Neb.  420. 

2.  Refusal  of  Indemnity  —  When  No  Defense,  — 
Craft  v.  Brandow,  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)  306;  State  v.  Manly,  11  Lea 
(Tenn.)  636.  See  also  State  v.  Rayburn,  22 
Mo.  App.  303  ;  Chittenden  v.  Crosby,  5  Kan. 
App.  534- 

Lack  of  Indemnity  No  Defense  in  General. —  In 

the  absence  of  statute,  a  sheriff  has  no  right  to 
refuse  to  levy  upon  property  because  the  plain- 
tiff refuses  to  indemnify  him,  and,  therefore, 
failure  to  give  indemnity  is  no  defense  to  an 
action  against  the  officer  for  failure  to  perform 
his  duty.  Shaw  v.  Holmes.  4  Heisk.  (Tenn.) 
6o_> :  State  v.  Koontz,  8.}  Mo.  323. 

3.  Inability  to  Find  Property  After  Diligent 
Search.  —  State  7'.  Neff,  74  Ind.  146. 

4.  Debtor's  Property  Exhausted  by  Prior  Writs. 
—  Smith  v.  Hogan.  4  Ala.  93  ;  American  Hos- 
iery Co.  v.  Riley,  (Brooklyn  City  Ct.  Gen.  T.) 
12  Abb.  N.  Cas.  (N.  Y.)  329:  Cross  v.  Wil- 
liams. (Supm.  Ct.  Gen.  T.)  63  How.  Pr.  (N.  Y.) 
191  :  Hamner  v.  Griffith,  1  Grant  Cas.  (Pa.) 
193;  Hammen  v.  Minnick.  32  Gratt.  (Va.)  249. 
But  see  State  v.  Gemmill,  1  Houst.  (Del.)  9. 

Land  Seized  by  Other  Creditors. — In  the  ab 
sence  of  instructions  to  levy  upon  land  a  sheriff 
is  not  bound  to  make  such  levy  until  sufficient 


time  has  elapsed  to  sell  personal  property  held 
under  attachment,  and  he  cannot  be  held  re- 
sponsible if,  in  the  meantime,  all  of  the  debtor's 
land  is  attached  by  other  creditors.  Newbury 
Bank  v.  Baldwin,  -31  Vt.  311. 

No  Defense  unless  Writs  Were  Actually  Levied. 
—  It  is  no  defense  that  the  sheriff  had  prior 
writs  in  his  hands  unless  it  is  also  shown  that 
such  writs  were  actually  levied.  Abbott  v. 
Gillespy,  75  Ala.  180;  Bell  v.  King,  8  Port. 
(Ala.)  147. 

5.  Defendant  in  Process  Insolvent.  —  Wilson 
v.  Strobach,  59  Ala.  488  ;  State  v.  Neff,  74  Ind. 
146.  Compare  Orange  County  Bank  v.  Dubois. 
21  Wend.  (N.  Y.)  351. 

Bankruptcy  of  Defendant  No  Excuse  for  Failure 
to  Return  Execution,  —  Noble  v.  Whetstone,  45 
Ala.  361. 

6.  Judgment  Paid. —  Roberts  v.  Keeler,  1 1 1 
Ga.  181;  Pugsley  v.  Drew,  52  Ga.  339;  Union 
Stove,  etc.,  Works  v.  Caswell,  50  Kan.  787 ; 
State  v.  Gilreath,  16  S.  Car.  100. 

7.  Refusal  of  Defendant  in  Process  to  Deliver 
Property.  —  Howe  v.  White,  49  Cal.  658. 

8.  Attachment  Sued  Out  Against  Plaintiff.  — 
Wehle  v.  Connor,  40  N.  Y.  Super.  Ct.  24. 

9    Brown  v.  McCrary,  30  Ga.  878. 

10.  Cowan  v.  Sloan,  95  Tenn.  424. 

11.  Sherrill  7'.  Shuford.  10  Ired.  L.  (32  N. 
Car.)  200,  cited  in  95  Am.  Dec.  433- 

12.  Burk  v.  Campbell.  15  Johns.  (N.  Y.)  436. 

13.  Sharp  7'.  Ross,  3  Ohio  Cir.  Dec.  660,  7 
Ohio  Cir.  Ct.  55. 

14  Dunphy  v.  People.  25  Mich.  10:  People  v. 
Dumpley.  2  Mich.  N.  P.  107. 

15.  Agreement  to  Serve  Process  for  Less  than 
Legal  Fees. —  Hill  v.  Pratt,  29  Vt.  119. 

16.  Patton  7'.  Hamner.  28  Ala.  618;  Mason  7\ 
Watts,  7  Ala.  703  ;  Watson  v.  Watson,  9  Conn. 
140;   Derby  Bank  v.   Landon,  2  Conn.  417; 
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avail  himself  of  his  own  wrongful  acts,  or  those  of  his  deputy,  as  a  defense  to 
the  action.1 

(7)  Evidence  —  Burden  of  Proof  —  (a)  in  General.  —  In  an  action  for  failure 
to  execute  or  return  process  the  presumption  is  that  the  officer  has  performed 
his  duty,  and  the  burden  is  upon  the  plaintiff  to  establish  a  prima  facie  neglect 
of  duty.2  He  must  show,  in  general,  that  process  was  issued  and  placed  in 
the  officer's  hands,  that  the  officer  had  the  ability  and  opportunity  to  execute 
it,  and  that  he  failed  to  do  so.3  The  existence  of  property  subject  to  levy 
must  be  proved ;  *  and  it  must  also  be  shown  that  the  officer  knew  of  the 
existence  of  such  property,  or  could  have  discovered  it  by  the  exercise  of  rea- 
sonable diligence.5  But  after  the  plaintiff  has  made  out  a  prima  facie  case  of 
negligence,  the  burden  of  proving  matters  in  defense,  or  in  mitigation  of 
damages,  shifts  to  the  defendant.6 

(b)  Evidence  of  Receipt  of  Process.  —  An  officer's  receipt  for  process  is  evidence 
that  it  was  delivered  into  his  hands.7  So  proof  that  process  was  mailed  to 
him  is  sufficient  to  raise  a  presumption  that  he  received  it,  although  such 


Arnold  v.  Com.,  8  B.  Mon.  (Ky.)  109;  Farrar 
v.  Wingate,  4  Rich.  L.  (S.  Car.)  35;  Nye  v. 
Kellam,  19  Vt.  548. 

1.  Wrongful  Acts  of  Officer  or  Deputy.  — 
Wheeler  v.  Thomas,  57  Ga.  161. 

Seizure  Made  in  Illegal  Manner. —  Lynch  v. 
Leckie,  9  La.  Ann.  506. 

Wrongful  Delivery  of  Writ  to  Another  Officer.  — 
Dows  v.  McGlynn,  (C.  PI.  Gen.  T.)  6  Abb.  Pr. 
(N.  Y.)  241. 

2.  Officer  Presumed  to  Have  Performed  His 
Duty.  —  lvey  v.  Colquitt,  6,3  Ga.  509. 

Burden  of  Proof  upon  Plaintiff  in  General.  — 
People  v.  Hayes,  63  111.  App.  427. 

Return  Presumed  to  Be  True.  —  A  marshal's  re- 
turn to  process,  when  complete  and  sufficient 
upon  its  face,  is  presumed  to  be  true,  and  the 
burden  of  proving  it  to  be  false  rests  upon  the 
plaintiff.    Bassett  v.  Orr,  7  Biss.  (U.  S.)  297. 

3.  What  Plaintiff  Must  Show  in  General,  — 
Lyendecker  v.  Martin,  38  Tex.  287  ;  Zelinsky  v. 
Price,  8  Wash.  256.  And  see  Hunter  v.  Phil- 
lips, 56  Ga.  634. 

The  plaintiff  must  prove  that  a  judgment  was 
rendered,  State  v.  Miller,  48  Mo.  251  ;  that 
such  judgment  was  valid,  Forsyth  v.  Campbell, 
15  Hun  (N.  Y.)  235;  and  that  the  execution 
issued  thereon  was  valid,  it  being  incumbent 
upon  him  either  to  produce  the  writ  or  to  prove 
its  loss  and  introduce  evidence  of  its  contents, 
Kantzler  v.  People.  11  111.  App.  610. 

Delivery  of  Writ  to  Officer  Before  Return  Day. — 
In  an  action  against  a  sheriff  for  failure  to  in- 
dorse the  time  of  delivery  upon  a  writ,  the 
burden  is  upon  the  plaintiff  to  show  that  the 
writ  was  delivered  to  the  officer  before  the 
return  day  thereof.  O'Connor  Min.,  etc.,  Co.  v. 
Dickson,  112  Ala.  304. 

Indebtedness  of  Defendant  in  Writ.  —  To  re- 
cover damages  against  a  sheriff  for  failure  to 
levy  an  attachment,  the  plaintiff  must  show  an 
indebtedness  of  the  defendant  in  the  attach- 
ment; and  the  same  evidence  is  required,  and 
the  same  rules  of  evidence  are  applicable,  as  in 
the  action  against  the  original  debtor.  Webster 
v.  Quimby,  8  N.  H.  382. 

Not  Necessary  to  Prove  Demand  upon  Officer.  — 
Douglass  v.  Baker,  g  Mo.  41.  But  see  Lyen- 
decker v.  Martin,  38  Tex.  287. 

4.  Existence  of  Property  Subject  to  Levy.  — 


Kennedy  v.  Smith,  99  Ala.  83  ;  Smith  v.  Heine- 
man,  118  Ala.  195,  72  Am.  St.  Rep.  150;  Stev- 
enson v.  Judy,  49  Mo.  227  ;  Conway  v.  Magill, 
53  Neb.  370;  McGuire  v.  Bausher,  57  N.  Y. 
App.  Div.  201. 

Precise  Evidence  of  Value  Unnecessary,  — White 
v.  Rockafellar,  45  N.  J.  L.  299. 

5.  Officer's  Knowledge  of  Property.  —  Governor 
v.  Campbell,  17  Ala.  566  ;  Bell  v.  Com.,  1  J.  J. 
Marsh.  (Ky.)  550;  State  v.  Ownby,  49  Mo.  71; 
Taylor  v.  Wimer,  30  Mo.  126;  Fishers/.  Gordon, 
8  Mo.  386;  Force  v.  Gardner,  43  N.  J.  L.  417; 
Trigg  v.  McDonald,  2  Humph.  (Tenn.)  386; 
Barnes  v.  Thompson,  2  Swan  (Tenn.)  313. 

6.  Burden  ot  Proving  Matters  of  Defense  or  in 
Mitigation  of  Damages  —  Alabama.  —  Kennedy 
v.  Smith,  99  Ala.  83  ;  Whitsett  v.  Slater,  23  Ala. 
626  ;  Smith  v.  Leavitts,  10  Ala.  92  ;  Leavitt  v. 
Smith,  7  Ala.  175;  Minter  v.  Bigelow,  9  Port. 
(Ala.)  481. 

Georgia.  —  Woodward  v.  McDonald,  116  Ga. 
748. 

Illinois.  —  Monmouth  Second  Nat.  Bank  v. 
Gilbert,  174  111.  485,  66  Am.  St.  Rep.  306;  Bon- 
nell  v.  Bowman,  53  111.  460  ;  People  v.  Palmer, 
46  111.  398,  95  Am.  Dec.  418;  Klemm  v.  Bishop, 
56  111.  App.  613. 

Indiana.  —  Terrell  v.  State,  66  Ind.  570; 
State  v.  Sandlin,  44  Ind.  504. 

Kansas.  —>-  Phelps,  etc.,  Co.  v.  Skinner,  63 
Kan.  364. 

Michigan.  —  Beard  v.  Clippert,  63  Mich.  716. 
New   York.  —  Baker  v.  Brintnall,   52  Barb. 
(N.  Y.)  188. 

North  Carolina.- — Jenkins  v.  Troutman,  7 
Jones  L.  (52  N.  Car.)  169,  75  Am.  Dec.  459,  5 
Jones  L.  (50  N.  Car.)  379. 

Oklahoma.  —  Rutter  v.  Territory,  11  Okla. 
454- 

Pennsylvania. —  Pennsylvania  Bank  v.  Potius, 
10  Watts  (Pa.)  148. 

South  Dakota.  —  Studebaker  Bros.  Mfg.  Co. 
v.  Zollars,  12  S.  Dak.  296. 

Texas.  —  Tavlor  v.  Fryar,  18  Tex.  Civ.  App. 
266:  Flits  v.  Blanks.  (Tex.  Civ.  App.  1894)  25 
S.  W.  Rep.  309;  Smith  v.  Perry,  18  Tex.  510, 
70  Am.  Dec.  295. 

Wisconsin .  —  Flmore  7'.  Hill,  46  Wis.  618. 

7.  Receipt  for  Process  Evidence  Against  Officer. 
—  M'Neale  v.  Governor,  3  Gratt.  (Va.)  286. 
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presumption  is  subject  to  rebuttal.1 

(c)  What  Evidence  Admissible  on  Behalf  of  Defendant.  —  In  an  action  for  failure  to 
return  an  execution  the  defendant  officer  may  show  that  he,  in  fact,  made  a 
return,  but  that  the  justice  failed  to  enter  it  upon  his  docket.8  But  in  an 
action  for  failure  to  levy,  declarations  made  by  the  defendant  in  the  process, 
after  its  return,  that  he  had  no  property  subject  to  levy  while  the  writ  was  in 
the  officer's  hands  are  not  admissible  in  favor  of  the  defendant ;  nor  are  tax 
rolls  covering  a  different  period  of  time  admissible  to  prove  that  the  judgment 
debtor  had  no  property.3 

(d)  Conclusiveness  of  Return.  —  As  a  general  rule,  an  officer  cannot  contradict 
his  return  to  process  in  an  action  against  him  for  defaults  in  its  execution.4 

(8)  Damages  —  (a)  in  General.  —  The  prima  facie  measure  of  damages  for  a 
failure  to  execute  and  return  final  process  is  the  amount  of  the  plaintiff's  judg- 
ment,5 but,  except  in  cases  where  the  officer  has  acted  wilfully  or  maliciously,0 
he  is  liable  only  for  the  actual  loss  occasioned  by  his  breach  of  duty;7  and  he 

1.  Presumption  as   to   Receipt  of  Process.  — 

Yeargin  v.  Wood,  84  N.  v~ar.  326 ;  State  v. 
Latham,  6  Jones  L.  (51  N.  Car.)  233. 

2.  Failure  of  Justice  to  Enter  Return  upon  Docket. 

—  Gregivere  v.  Chalker,  125  Mich.  80. 

3.  Declarations  of  Defendant  in  Process  —  Tax 
Rolls.  —  Batte  v.  Chandler,  53  Tex.  613. 

4.  Return  Conclusive  as  General  Rule.  —  Clarke 
v.  Gary,  1 1  Ala.  98. 

Parol  Evidence  Admissible  to  Explain. —  Com.  v. 
Rooney,  167  Pa.  St.  244. 

Return  Contradicted  by  Plaintiff. —  A  sheriff's 
return  to  a  capias  that  he  could  not  find  the 
defendant  may  be  contradicted  by  evidence  that 
the  latter  was  actually  taken  into  custody,  but 
was  allowed  to  escape.  Hatch  v.  Saunders,  66 
Mich.  181. 

5.  Prima  Facie  Measure  of  Damages —  Georgia. 

—  Dobbs  v.  Justices,  17  Ga.  624. 
Michigan.  —  Dunphy  v.  People,  25  Mich.  jo. 
Mississippi.  —  Dailey  v.  State,  56  Miss.  475. 
New  Hampshire.  —  Perkins  v.  Pitman,  34  N. 

H.  261. 

New  York.  —  Rome  Bank  v.  Curtiss,  1  Hill 
(N.  Y.)  275  ;  Humphrey  v.  Hathorn,  24  Barb. 
(N.  Y.)  278;  Bowman  v.  Cornell,  39  Barb. 
(N.  Y.)  69. 

Pennsylvania.  —  Dorrance  v.  Com.,  13  Pa.  St. 
160;  Com.  v.  Contner,  18  Pa.  St.  439;  Hamner 
v.  Griffith,  1  Grant.  Cas.  (Pa.)  193. 

South  Carolina.  —  State  v.  Gilreath,  16  S. 
Car.  100. 

Texas.  —  Robinson  v.  Schmidt,  48  Tex.  13; 
Smith  v.  Perry,  18  Tex.  510,  70  Am.  Dec.  295. 

Vermont.  —  Watkinson  v.  Bennington,  1 2  Vt. 
404. 

For  an  Insufficient  Levy  the  prima  facie  meas- 
ure of  damages  is  the  difference  between  the 
amount  of  the  writ  and  the  amount  actually 
realized.  Adams  v.  Spangler,  17  Fed.  Rep.  133; 
Griffin  v.  Ganaway,  8  Ala.  625. 

Failure  to  Collect  Notes. — -Under  a  statute  au- 
thorizing constables  to  collect  notes  without 
process,  it  was  held  that  for  failure  to  collect  or 
account  for  notes  given  for  collection  the  jury 
might  rightfully  give  in  damages  the  whole 
amount  of  the  notes.  State  v.  F.skridge,  5  Ired. 
L.  (27  N.  Car.)  411. 

The  Officer's  Liability  Cannot  Be  Increased  by 
Amendment  of  the  Judgment  and  execution  after 
the  return  day  of  the  latter,  so  as  to  include 
interest  which  has  been  omitted.  Jones  v. 
Goodbar,  60  Ark.  182. 


6.  If  the  Officer  Acts  Wilfully  or  Maliciously 

a  verdict  may  properly  be  given  against  him 
for  the  full  amount  of  the  claim.  Hodsdon  v. 
Wilkins,  7  Me.  113,  20  Am.  Dec.  347.  Or  the 
jury  may  add  to  the  amount  of  such  claim  the 
costs  and  incidental  expenses.  Dobbs  v.  Jus- 
tices, 17  Ga.  624. 

7.  Liable  for  Actual  Damages  Only — England. 
—  Clifton  v.  Hooper,  6  Q.  B.  468,  51  E.  C.  L. 
468. 

United  States. —  Pierce  v.  Strickland,  2  Story 
(U.  S.)  292. 

Alabama.  —  Abbott  v.  Gillespy,  75  Ala.  180. 
Connecticut.  —  Clark  v.  Smith,  9  Conn.  379, 
10  Conn.  1  ;  Palmer  v.  Gallup,  16  Conn.  555. 

Georgia.  —  Dobbs  v.  Justices.  17  Ga.  624; 
Baker  v.  Bower,  44  Ga.  14;  Co  wart  v.  Dunbar, 
56  Ga.  417;  Wilkin  v.  American  Freehold  Land 
Mortg.  Co.,  106  Ga.  182;  Wakefield  v.  Moore, 
65  Ga.  268  ;  Ivey  v.  Colquitt,  63  Ga.  509. 

Illinois.  —  French  v.  Snyder,  30  111.  339,  83 
Am.  Dec.  193;  People  v.  Wiltshire,  9  111.  App. 
374- 

Kentucky.  —  Com.  v.  Bradley,  4  J.  J.  Marsh. 
(Ky.)  209;  Com.  v.  Lightfoot,  7  B.  Mon.  (Ky.) 
298;  Com.  v.  Bosley,  5  Bush  (Ky.)  221;  Ben- 
nett v.  Bell,  (Ky.  1898)  46  S.  W.  Rep.  4. 

Louisiana. — -Marshall  v.  Simpson.  13  La. 
Ann.  437. 

Maine.  —  Hodsdon  v.  Wilkins,  7  Me.  113,  20 
Am.  Dec.  347;  Norton  v.  Valentine,  15  Me.  36; 
Townsend  v.  Libbey,  70  Me.  162.  And  see  Mc- 
Nally  v.  Kerswell,  37  Me.  550. 

Massachusetts.  —  Selfridge  v.  Lithgow,  2 
Mass.  374. 

Michigan.  —  Dunphy  v.  People,  25  Mich.  10. 
Mississippi.  —  Dailey  v.  State,  56  Miss.  475. 
Nebraska.  —  Crooker  r.  Melick,  18  Neb.  227: 
Hellman  v.  Spielman,  iq  Neb.  152. 

New  Hampshire. —  Perkins  v.  Pitman.  34 
N.  H.  261;  Richards  v.  Gilmore,  11  N.  H. 
493- 

New  York.  —  Rome  Bank  v.  Curtiss.  1  Hill 
(N.  Y.)  275  ;  Dolson  it.  Saxton,  11  Hun  (N.  Y.) 
565:  Humphrey  v.  Hathorn,  24  Barb.  (N.  Y.) 
278;  Bowman  v.  Cornell.  39  Barb.  (N.  Y.)  6g  ; 
Knapp  Sweet,  (Supm.  Ct.  Spec.  T.)  24  N.  Y. 
Supp.  817. 

North  Carolina.  —  Murphy  ?'.  Troutman,  5 
Jones  L.  (50  N.  Car.)  379,  7  Jones  L.  (52  N. 
Car.)  169,  75  Am.  Dec.  450. 

Pennsylvania.  —  Dorrance  v.  Com.,  13  Ta.  St. 
160;  Com.  v.  Contner,  18  Pa.  St.  430. 
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may  introduce  in  mitigation  of  damages  any  fact  showing  that  the  plaintiff 
was  not  damaged  to  the  full  extent  of  his  claim,  as  that  the  defendant  in 
the  writ  was  insolvent.1  or  had  no  property  subject  to  seizure,2  or  that  his 
available  property  was  incumbered,3  or  was  worth  less  than  the  amount  of  the 
writ,4  or  that  the  property  sought  to  be  seized  belonged  to  a  stranger  to 
the  writ,5  or  that  the  claim  had  been  satisfied  in  whole  or  in  part.0  And  he 
will  usually  be  allowed  to  show  in  mitigation  that  the  plaintiff  could,  by  using 
due  diligence,  have  secured  part  of  his  demand,  notwithstanding  the  officer's 
neglect.' 

Nominal  Damages.  —  If  the  plaintiff  proves  no  special  damage  he  is  entitled 
to  recover  no  more  than  nominal  damages;8  but  where  there  is  a  neglect  of 
duty  the  law  presumes  damage  to  the  party  to  whom  the  duty  is  owing,  and 
such  person  is  entitled  to  recover  nominal  damages  of  the  officer,  even  though 
no  actual  damage  be  shown.9 

The  Officer's  Evidence  May  Be  Rebutted  by  the  plaintiff. 10 


Texas.  —  Smith  v.  Perry,  18  Tex.  510,  70  Am. 
Dec.  295  ;  Robinson  v.  Schmidt,  48  Tex.  13. 

Vermont.  —  Hamilton  v.  Marsh,  2  Tyler  (Vt.) 
403;  Kidder  v.  Barker,  18  Vt.  454;  Blodgett  v. 
Brattleboro,  30  Vt.  579  ;  Newbury  Bank  v.  Bald- 
win. 31  Vt.  311  ;  Parker  v.  Peabody,  56  Vt.  221. 

Costs  Recovered  by  the  Plaintiff  in  his  action 
against  the  execution  defendant  may  properly 
be  included  in  the  judgment  against  the  officer 
for  failure  to  levy,  where  it  is  shown  that  the 
execution  defendant  had  property  more  than 
sufficient  to  satisfy  the  execution.  Miller  v. 
State,  61  Ind.  503. 

False  Return  on  Summons. —  A  party  who  ap- 
pears in  an  action  and  gives  the  court  jurisdic- 
tion of  his  person  is  not  injured  by  the  officer's 
falsely  returning  that  he  had  served  the  sum- 
mons on  such  party,  arid  he  cannot  recover 
damages  for  the  false  return.  Bennett  v.  Bell. 
(Ky.  1898)  46  S.  W.  Rep.  4. 

1.  Insolvency  of  Execution  Defendant. —  Abbott 
v.  Gillespy,  75  Ala.  180;  Dobbs  v.  Justices,  17 
Ga.  624;  People  v.  Wiltshire,  9  111.  App.  374; 
Rome  Bank  v.  Curtiss.  1  Hill  (N.  Y.)  275. 
And  see  Treasurers  v.  Hilliard,  8  Rich.  L.  (S. 
Car.)  412.  But  compare  Goodrich  v.  Starr,  18 
Vt.  227. 

2.  Property  Not  Subject  to  Seizure.  —  Abbott  v. 
Gillespy,  75  Ala.  180;  Dobbs  v.  Justices,  17  Ga. 
624  ;  Wilkin  v.  American  Freehold  Land  Mortg. 
Co.,  106  Ga.  182;  Bowman  v.  Cornell,  39  Barb. 
( N.  Y.)  69;  Smith  v.  Perry,  18  Tex.  510,  70 
Am.  Dec.  295. 

3.  Debtor's  Property  Incumbered.  —  Abbott  v. 
Gillespy,  75  Ala.  180;  Clark  v.  Smith,  9  Conn. 
379.    And  see  Com.  v.  Contner,  18  Pa.  St.  439. 

4.  Where  the  Debtor's  Available  Property  is  less 
than  the  amount  of  the  plaintiff's  claim  the 
measure  of  damages  is  the  amount  which  such 
property  would  have  brought  at  public  sale,  and 
not  the  full  amount  of  the  claim.  Harris  v. 
Murfree,  54  Ala.  161  ;  Baker  v.  Bower,  44  Ga. 
14:  Gilbert  v.  Gallup,  76  111.  App.  526;  Perkins 
v.  Pitman,  34  N.  H.  261  ;  Erwin  v.  Lowrance,  64 
N.  Car.  483;  Com.  v.  Contner,  18  Pa.  St.  439; 
Wetherby  v.  Foster,  5  Vt.  136. 

5.  Property  Belonging  to  Stranger.  —  Dobbs  v. 
Justices,  17  Ga.  624  [modifying  Crawford  v. 
Word,  7  Ga.  445]  :  Cowart  v.  Dunbar,  56  Ga. 
417. 

6.  Satisfaction  of  Claim. —  Wheeler  v.  Thomas, 
57  Ga.  161. 


Part  Payment  by  Execution  Debtor. —  Com.  v. 

Bosley,  5  Bush  (Ky.)  221. 

Acceptance  of  Payment  of  the  judgment  by  the 
plaintiff  waives  the  right  of  action  against  the 
officer  for  a  false  return.  Powell  v.  Massey- 
Herndon  Shoe  Co.,  69  Ark.  79  ;  Hoag  v.  Warden, 
37  Cal.  522. 

7.  Failure  of  Plaintiff  to  Use  Diligence. —  Clark 
v.  Smith,  10  Conn.  1  ;  Palmer  v.  Gallup,  16 
Conn,  555;  Townsend  v.  Libbey,  70  Me.  162; 
Blodgett  v.  Brattleboro,  30  Vt.  579.  But  see 
Rome  Bank  v.  Curtiss,  1  Hill  (N.  Y.)  275, 
wherein  it  was  held  to  be  no  defense  that  the 
execution  defendant  was  still  able  to  pay  the 
amount. 

Plaintiff  Cannot  Make  Damages. —  If  a  sheriff 
makes  a  false  return  and  the  party  discovers 
that  fact  in  time  to  escape  the  further  loss  in- 
cident to  going  on  with  the  proceedings,  he 
cannot  hold  the  sheriff  liable  for  such  further 
loss  if  he  does  go  on,  unless  the  sheriff  has 
assented  thereto.  Prosser  v.  Coots,  50  Mich. 
262. 

8.  Only  Nominal  Damages  Where  No  Injury 
Shown.  —  State  v.  Blanch,  70  Ind.  204 ;  Self- 
ridge  v.  Lithgow,  2  Mass.  374 ;  Bruce  v.  Pet- 
tengill,  12  N.  H.  341  ;  Smith  v.  Perry,  18  Tex. 
510,  70  Am.  Dec.  295;  Kidder  v.  Barker,  18  Vt. 
454;  Newbury  Bank  v.  Baldwin,  31  Vt.  311. 

9.  Liable  to  Nominal  Damages — England. — 
Clifton  v.  Hooper,  6  Q.  B.  468,  51  E.  C.  L. 
468. 

Illinois.  —  People   v.    Johnson,    4    111.  App. 

346. 

Indiana.  —  State  v.  Buckles,  8  Ind.  App.  282, 
52  Am.  St.  Rep.  476. 

Massachusetts.  —  Laflin  v.  Willard,  16  Pick. 
(Mass.)  64.  26  Am.  Dec.  629;  Goodnow  v. 
Willard.  5  Met.  (Mass.)  517. 

New  Hampshire.  —  Runlett  v.  Bell,  5  N.  H. 
433  ;  Webster  v.  Quimby,  8  N.  H.  382. 
Vermont.  —  Bell  v.  Roberts,  15  Vt.  74T. 
Compare  McNally  v.  Kerswell,  37  Me.  550 ; 
State  v.  Gilreath,  16  S.  Car.  100. 

Under  the  Missouri  statute  a  plaintiff  cannot 
recover  even  nominal  damages  for  the  sheriff's 
failure  to  make  return  in  due  time,  unless 
actual  injury  be  shown.  Stevenson  v.  Judy,  49 
Mo.  227.  But  see  State  v.  Ravburn.  22  Mo. 
Ann.  303:  Dousrlass  v.  Baker,  9  Mo.  41. 

10.  Plaintiff  May  Rebut  Officer's  Evidence.  — 
Humphrey  v.  Hathorn,  24  Barb.  (N.  Y.)  278. 
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(b)  Statutory  Penalties.  —  In  many  states  penalties  are  prescribed  by  stat- 
ute for  the  failure  of  the  officer  to  perform  his  duty  in  executing  and 
returning  process.1  Under  such  statutes  it  is  usually  held  that  the  measure 
of  damages  must  be  regarded  as  absolutely  fixed  and  the  damages  cannot  be 
reduced  b}'  showing  the  actual  injury  to  have  been  less.2  The  general  principles 
governing  penalties  have  been  discussed  elsewhere.3 

(9)  Officer  s  Right  to  Subrogation.  —  In  some  states  it  is  held  that  an  officer 
who,  by  reason  of  his  neglect  to  execute  final  process,  has  been  compelled  to 
pay  the  claim  of  the  plaintiff  therein  is  entitled  to  be  subrogated  to  the  rights 
of  such  plaintiff,  and  can  enforce  the  process  for  his  own  indemnity.4  But  in 
other  states  this  right  has  been  limited  to  cases  where  the  officer,  at  the 
time  of  payment,  secures  an  assignment  of  the  debt  or  judgment,5  and  in 
some  jurisdictions  it  has  been  denied  altogether  on  the  ground  of  public  policy.6 

b.  Protection  Afforded  by  Process  —  (1)  General  Rules  —  Process  Fair 
on  Face.  —  A  sheriff  is  protected  as  to  all  acts  done  by  him  in  obedience  to  the 
mandate  of  a  legal  process  regular  on  its  face  and  issued  by  competent 
authority,7  even    though   the  judgment    upon  which   the  writ    issues  is 


1.  Penalties  for  Not  Executing  or  Returning.  — 

See  the  statutes  of  the  various  states  and  the 
following  cases : 

Alabama. —  Bondurant  v.  Lane,  9  Port.  (Ala.) 
484  ;  Freeman  v.  Womack,  4  Ala.  539  ;  Chandler 
v.  Crawford,  7  Ala.  506. 

Arkansas.  —  Atkinson  v.  Heer,  44  Ark.  174; 
Hawkins  v.  Taylor,  56  Ark.  45,  35  Am.  St.  Rep. 
82  ;  Wilson  v.  Young,  58  Ark.  593. 

Minnesota.  —  Breuer  v.  Elder,  33  Minn.  147. 

Mississippi.  —  Garrett  v.  Hamblin,  11  Smed.  & 
M.  (Miss.)  219,  49  Am.  Dec.  53  ;  Cox  v.  Ross, 
56  Miss.  481. 

Missouri.  —  State  v.  Langdon,  57  Mo.  350. 

Neiv  York.  —  Rutzkowski  v.  George,  92  Hun 
(N.  Y.)  412. 

North  Carolina.  —  State  v.  Woodside,  7  Ired. 
L.  (29  N.  Car.)  296;  Duncan  v.  Philpot,  64  N. 
Car.  479  ;  Yeargin  v.  Wood,  84  N.  Car.  326 ; 
Boyd  v.  Teague,  1 1 1  N.  Car.  246  ;  Turner  v. 
Page,  in  N.  Car.  291  ;  Graham  v.  Sturgill,  123 
N.  Car.  384;  Swain  v.  Phelps,  125  N.  Car.  43; 
Bell  v.  Wycoff,  131  N.  Car.  245. 

Ohio.  —  Duncan  v.  Drakeley,  10  Ohio  45. 

Pennsylvania. —  Baer  v.  Kuhl,  8  Pa.  Dist.  389. 

South  Carolina.  —  Treasurers  v.  Hilliard,  8 
Rich.  L.  (S.  Car.)  412. 

For  Making  False  Return. —  Houser  v.  Hamp- 
ton, 7  Ired.  L.  (29  N.  Car.)  333;  Swain  v. 
Burden,  124  N.  Car.  16. 

For  Failure  to  Mark  Day  of  Delivery  on  Process. 
—  Hathaway  Freeman.  7  Ired.  L.  (29  N.  Car.) 
109. 

2.  Statutes  —  No  Mitigation  of  Damages.  — 
Bondurant  v.  Lane.  9  Port  (Ala.)  484;  Chandler 
v.  Crawford,  7  Ala.  506  :  Atkinson  v.  Heer,  44 
Ark.  174;  Robertson  v.  Marshall  County,  10  111. 
559:  Cox  v.  Ross,  56  Miss.  481  ;  Beall  v.  Shat- 
tuck,  53  Miss.  358;  Morehead  v.  Holliday,  1 
Smed.  &  M.  (Miss.)  625  ;  Douglass  v.  Baker,  9 
Mo.  41  ;  Rutzkowski  v.  George,  92  Hun  (N.  Y.) 
412;  Swain  v.  Phelps,  125  N.  Car.  43;  Turner 
v.  Page,  1 1 1  N.  Car.  291  ;  Treasurers  v.  Hilliard. 
8  Rich.  L.  (S.  Car.)  412.  But  see  State  v. 
Langdon,  57  Mo.  350;  Knapp  v.  Sweet,  (Supm. 
Ct.  Spec.  T.)  24  N.  Y.  Supp.  817;  Smith  v. 
Perry.  18  Tex.  510,  70  Am.  Dec.  295. 

Equity  Cannot  Relieve  Against  the  Judgment 
on  the  ground  that  the  debtor  in  the  writ  was 
insolvent.    Chandler  v.  Crawford,  7  Ala.  506. 
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3.  See  the  title  Fines  and  Penalties,  vol.  13, 
p.  52.  And  for  matters  of  procedure  in  this  re- 
gard see  the  Encyc.  of  Pl.  and  Pr.,  vol.  20, 
p.  in. 

4.  Officer  Subrogated  to  Creditor's  Rights.  — 

Finn  v.  Stratton,  5  J.  J.  Marsh.  (Ky.)  364; 
Heilig  v.  Lemly,  74  N.  Car.  250,  21  Am.  Rep. 
489;  Gleason  v.  Briggs,  28  Vt.  135;  Evarts  v. 
Hyde,  51  Vt.  183.  For  a  full  discussion  of  this 
question  see  the  title  Subrogation. 

Where  the  Inducements  of  the  Execution  Debtor 
occasioned  the  sheriff's  failure  to  levy  it  was 
held  that  the  sheriff  should  be  subrogated  in 
equity  to  the  rights  of  the  creditor  and_  be  given 
the  benefit  of  any  security  for  the  judgment  debt 
possessed  by  such  creditor.  Staples  v.  Fox,  45 
Miss.  667. 

5.  Officer  Must  Take  Assignment. —  Harwell  v. 
Worsham,  2  Humph.  (Tenn.)  524,  37  Am.  Dec. 
572;  Clevinger  v.  Miller,  27  Graft.  (Va.)  740; 
Feamster  v.  Withrow,  12  W.  Va.  611. 

6.  Right  Denied  on  Ground  of  Public  Policy.  — 
Boren  v.  M'Gehee,  6  Port.  (Ala.)  432,  31  Am. 
Dec.  695;  Fournier^.  Curry,  4  Ala.  323;  Rut- 
land v .  Pippin,  7  Ala.  469  ;  Garth  v.  McCamp- 
bell,  10  Mo.  154;  Carpenter  v.  Stilwell,  11  N.  Y. 
61  ;  Reed  v.  Pruyn,  7  Johns.  (N.  Y.)  426,  5  Am. 
Dec.  287;  Sherman  v.  Boyce,  15  Johns.  (N.  Y.) 
443  ;  Bigelow  v.  Provost,  5  Hill  (N.  Y.)  566. 

The  Sheriff  Cannot  Derive  a  Cause  of  Action 
out  of  a  breach  of  duty,  and  so  cannot  recover 
from  the  judgment  debtor  for  money  he  has 
been,  by  his  neglect,  compelled  to  pay  to  the 
judgment  creditor.  Pitcher  v.  Bailey,  8  East 
171. 

Insufficient  Levy. —  Where  an  officer  was  held 
liable  for  not  making  a  sufficient  levy,  it  was 
held  that  he  could  not  procure  an  assignment 
of  the  execution  and  reimburse  himself  by  levy- 
ing on  other  property  of  the  defendant.  Rice  v. 
Williams,  105  Ga.  474. 

No  One  but  the  Execution  Debtor  can  have  the 
execution  set  aside.    Fournier  v.  Curry,  4  Ala. 

321. 

7.  Process  Fair  on  Face  Protects  —  United 
States.  —  U.  S.  v.  Harris,  26  Fed.  Cas.  No. 
15.313;  Smith  v.  Miles,  Hempst.  ( U.  S.I  34: 
Goshorn  v.  Alexander,  2  Bond  (U.  S.)  158. 

Alabama.  —  West  v.  Hayes,  120  Ala.  92.  74 
Am.  St.  Rep.  24 ;  Clark  v.  Lamb,  76  Ala.  406 ; 
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void.1  The  defense  is  made  out  by  the  production  of  the  writ,  and  the 
officer  need  not  show  any  judgment.2  The  rule  is  the  same  whether  the 
officer  is  sued  by  the  defendant  in  the  writ  or  by  a  stranger.3 

Process  Void  on  Face.  —  A  process  invalid  and  void  on  its  face  affords  no 
protection  to  the  officer  against  liability  for  acts  done  under  it.4 


Meyer  v.  Hearst,  75  Ala.  390 ;  Sasnett  v. 
Weathers,  21  Ala.  673;  Fortner  v.  Flannagan, 
3  Port.  (Ala.)  257  ;  Albright  v.  Mills,  86  Ala. 
324. 

Arkansas.  —  State  v.  Crow,  11  Ark.  642. 

Connecticut.  —  Osgood  v.  Carver,  43  Conn. 
24 ;  Cannon  v.  Sipples,  39  Conn.  505  ;  Watson 
v.  Watson,  9  Conn.  140. 

Georgia.  —  Rounsaville  v.  McGinnis,  93  Ga. 
579;  Johnson  v.  Fox,  51  Ga.  270. 

Idaho.  —  Coombs  v.  Collins,  (Idaho  1899)  57 
Pac.  Rep.  310;  Blumauer-Frank  Drug  Co.  v. 
Branstetter,  (Idaho  1895)  43  Pac.  Rep.  575. 

Illinois.  —  Housh  v.  People.  75  111.  487. 

Indiana.  —  Miller  V.  Weida,  41  Ind.  199. 

Kentucky.  —  Gastineau  v.  Sanders,  (Ky.  1902) 
68  S.  W.  Rep.  5. 

Louisiana.  —  Crow  v.  Manning,  45  La.  Ann. 
1 221. 

Maine. — Jacques  v.  Parks,  96  Me.  268;  Else- 
more  v.  Longfellow,  76  Me.  128;  Chase  v.  Fish, 
16  Me.  132;  Carle  v.  Delesdernier,  13  Me.  363, 
29  Am.  Dec.  508. 

Massachusetts.  —  Chase  v.  Ingalls,  97  Mass. 
524;  Donahoe  v.  Shed,  8  Met.  (Mass.)  326; 
Wilmarth  v.  Burt,  7  Met.  (Mass.)  257;  Fisher 
v.  McGirr,  1  Gray  (Mass.)  45,  61  Am,  Dec.  381  ; 
Holden  v.  Eaton,  8  Pick.  (Mass.)  437;  Smith  v. 
Bowker,  1  Mass.  76. 

Michigan.  —  O'Meara  v.  Merritt,  128  Mich. 
249. 

Minnesota.  —  Hill  v.  Rasicot.  34  Minn.  270. 

Missouri.  —  State  v.  O'Neill,  151  Mo.  67; 
Melcher  v.  Scruggs,  72  Mo.  406 ;~  Burton  v. 
Sweaney,  4  Mo.  1. 

New  York.  —  Hill  v.  Haynes,  54  N.  Y.  153; 
Kelly  v.  Breusing,  33  Barb.  (N.  Y.)  123;  Earl 
v.  Camp,  16  Wend.  (N.  Y.)  562;  Coon  v.  Cong- 
den,  12  Wend.  (N.  Y.)  496;  Lewis  v.  Palmer, 
6  Wend.  (N.  Y.)  367  ;  Savacool  v.  Boughton,  5 
Wend.  (N.  Y.)  170;  Beach  v.  Furman,  9  Johns. 
(N.  Y.)  229;  Sheldon  v.  Van  Buskirk,  2  N.  Y. 
473- 

North  Carolina.  —  O'Briant  v.  Wilkerson,  122 
N.  Car.  304  ;  State  v.  James,  80  N.  Car.  370. 

Oregon.  —  Barr  v.  Combs,  29  Oregon  399. 

Pennsylvania.  —  Barr  v.  Boyles,  96  Pa.  St. 
31  ;  Leonard  v.  Dillon,  76  Pa.  St.  44;  Cunning- 
ham v .  Mitchell,  67  Pa.  St.  78  ;  Billings  v.  Rus- 
sell, 23  Pa.  St.  192;  Moore  v.  Allegheny  City, 
18  Pa.  St.  55  ;  Clement  v.  Courtright,  9  Pa. 
Super.  Ct.  45  ;  Kingsbury  v.  Ledyard,  2  W.  & 
S.  (Pa.)  37;  Allison  v.  Rheam,  3  S.  &  R.  (Pa.) 
139,  8  Am.  Dec.  644;  Paul  v.  Vankirk,  6  Binn. 
(Pa.)  123;  Kerlin  v.  Heacock,  3  Binn.  (Pa.) 
215. 

South  Carolina.  —  Bragg  v.  Thompson,  19  S. 
Car.  572;  Traylor  ?».  McKeown,  12  Rich.  L. 
(S.  Car.)  251  :  Hunter  v.  M'Flhany,  2  Brev. 
(S.  Car.)  104;  M'Cool  v.  M'Cluny,  Harp. 
L.  (S.  Car.)  489;  Foster  v.  Gault,  2  McMull.  L. 
(S.  Car.)  336;  McWorter  v.  Reid,  1  Hill  L.  (S. 
Car.)  369. 

Texas.  —  Wettermark  v.  Campbell.  (Tex. 
Civ.  App.  1900)  57  S.  W.  Rep.  904;  Randall  v. 


Rosenthal,    (Tex.  Civ.  App.    1895)    31    S.  W. 
Rep.  822  ;  Rainey  v.  State,  20  Tex.  App.  455. 
Utah.  —  Clinton  v.  Nelson,  2  Utah  284. 
Wisconsin.  —  Campbell  v.  Sherman,  35.  Wis. 
103. 

A  Subsequent  Repeal  of  the  Statute  under  which 
the  process  issued  will  not  impose  liability  for 
acts  done  under  the  process.  Robinson  v.  Bar- 
rows, 48  Me.  186. 

1.  Void  Judgment.  —  Clark  v.  Lamb,  76  Ala. 
406;  Wilson  v.  Sawyer,  37  Ala.  631  ;  Townsley- 
Myrick  Dry-Goods  Co.  v.  Fuller,  (Ark.  1893) 
22  S.  W.  Rep.  564;  Miller  v.  Hahn,  116  Mich. 
607;  People  v.  Warren,  5  Hill  (N.  Y.)  440; 
Henline  v.  Reese,  54  Ohio  St.  599,  56  Am.  St. 
Rep.  736  ;  Clark  v.  Bond,  7  Baxt.  (Tenn.)  288  ; 
Perdue  v.  Dodd,  1  Lea  (Tenn.)  710;  Hamner 
v.  Ballantyne.  16  Utah  436,  67  Am.  St.  Rep. 
643;  Hill  v.  Wait,  5  Vt.  124;  Gaertner  v. 
Bues,  109  Wis.  165. 

2.  Unnecessary  to  Show  Judgment.  —  Crowe 
v.  Adams,  21  Can.  Sup.  Ct.  342  ;  McLean  v. 
Hannon,  3  Can.  Sup.  Ct.  706  ;  Davis  v.  Cooper, 
6  Mo.  148;  Hewitt  v.  Ballard.  16  N.  Y.  App. 
Div.  466  ;  Farley  v.  Lea,  4  Dev.  &  B.  L.  (20  N. 
Car.)  169,  32  Am.  Dec.  680;  Hamner  v.  Bal- 
lantyne. 13  Utah  324,  57  Am.  St.  Rep.  736.  But 
compare  Hakanson  v.  Brodke,  36  Neb.  42. 

3.  Protection  as  Against  Third  Person. — 
Bogert  v.  Phelps,  14  Wis.  88. 

4.  Process  Void  on  Face —  Alabama.  —  Crump- 
ton  v.  .Newman,  T2  Ala.  199,  46  Am.  Dec.  251  ; 
Albright  v.  Mills,  86  Ala.  324. 

Connecticut.  —  Grumon  v.  Raymond,  1  Conn. 
40,  6  Am.  Dec.  200. 

Illinois.  —  Gorton  v.  Frizzell,  20  111.  291; 
Hull  v.  Blaisdell,  2  111.  332. 

Iowa.  —  Journey  v.  Dickerson,  21  Iowa  308. 
Maine.  —  Jacques    v.    Parks,    96    Me.  268; 
Brown  v.  Howard,  86  Me.  342;  Gurney  v.  Tufts, 
37  Me.  130,  58  Am.  Dec.  777. 

Maryland.  —  State  v.  Timmons,  90  Md.  10, 
78  Am.  St.  Rep.  417. 

Massachusetts.  —  Com.  v.  Certain  Intoxicat- 
ing Liquors,  105  Mass.  178. 

Michigan.  —  Mathews  v.  Densmore.  43  Mich. 
46.. 

Missouri.  —  Linck  v.  Troll,  84  Mo.  App.  49  ; 
Leise  v.  Mitchell,  53  Mo.  App.  563. 

New  Hampshire.  —  Batchelder  v.  Currier,  45 
N.  H.  460. 

South  Carolina.  —  Prater  v.  Wilson,  55  S. 
Car.  468. 

Tennessee.  —  McLendon  v.  State,  92  Tenn. 
520;  Clark  v.  Bond,  7  Baxt.  (Tenn.)  288. 

Vermont.  —  Sartwell  v.  Sowles,  72  Vt. 
270. 

Wisconsin.  —  Campbell  v.  Sherman,  35  Wis. 
103. 

See  also  infra,  this  subsection.  As  Affected  by 
Questions  of  lurisdiction. 

A  process  void  because  not  directed  to  the 
officer  or  class  of  officers  by  whom  it  is  to  be 
executed  is  no  protection.    Russell  v.  Hubbard, 
6  Barb.  (N.  Y.)  634. 
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Statutes  for  the  Protection  of  Officers  in  executing  process  should  be  construed 
liberally  in  favor  of  the  officer.1 

(2)  Irregular  and  Voidable  Process.  —  A  process  which  is  irregular  or  void- 
able only,  and  not  void,  affords  full  protection  to  the  sheriff  who  obeys  its 
mandate,  for  the  sheriff  is  a  ministerial  officer  in  the  execution  of  writs,  and 
is  not  bound  to  examine  into  their  legality.3  Thus,  the  officer  is  protected 
although  the  judgment  upon  which  the  writ  issues  is  dormant  3  or  fraudu- 
lently obtained  4  The  officer  is  not  bound  to  examine  the  judgment.  The 
writ  is  his  justification  for  obeying  its  mandate,  and  he  is  protected  although 
the  writ  cannot  be  supported  by  the  judgment.5  The  mistake  or  even  wilful 
wrong  of  the  court  in  issuing  the  writ  cannot  affect  the  officer,  who  knows 
nothing  except  what  appears  on  the  face  of  the  writ.6  A  subsequent  reversal 
on  appeal  will  not  render  the  officer  liable.7 

(3)  Superseded  Process.  —  To  hold  an  officer  liable  for  obeying  the  mandate 
of  process  after  it  has  been  superseded,  the  officer  must  be  served  with  a 
written  order  from  competent  authority  requiring  him  to  suspend  action 
upon  it.8 

(4)  As  Affected  by  Questions  of  Jurisdiction.  — The  rule  is  sometimes 
broadly  stated  that  where  the  process  is  fair  on  its  face  and  contains  nothing 
to  indicate  want  of  jurisdiction,  the  officer  is  protected  whether  there  was 
jurisdiction  or  not.9  This  is  upon  the  ground  that  the  officer  is  not  bound  to 
look  behind  the  process. 10  The  true  rule  seems  to  be  that  where  the  court 
has  jurisdiction  of  the  subject-matter  the  officer  is  protected  by  process  fair 
on  its  face  irrespective  of  whether  the  court  had  acquired  jurisdiction  of  the 
person,  or  of  the  particular  case,  as  this  is  a  matter  that  cannot  be  ascertained 
without  going  behind  the  writ;  11  but  where  the  court  has  no  jurisdiction  of 

3.  Execution  on  Dormant  Judgment.  —  Gosliorn 
v.  Alexander,  2  Bond  (U.  S.)  158. 

4.  Fraudulent  Judgment. —  Burnham  v.  Stone, 
101  Cal.  164. 

5.  Writ  Not  Supported  by  Judgment.  —  Kleis- 
sendorft"  v.  Fore,  3  B.  Mon.  (Ky.)  471,  cited 
in  95  Am.  Dec.  427 ;  Burton  v.  Sweaney,  4 
Mo.  1. 

6.  Error  or  Wrong  of  Court. —  State  v.  Smith, 
81  Mo.  App.  671  ;  Leonard  v.  Dillon,  76  Pa. 
St.  44. 

7.  Reversal  of  Judgment.  —  Ashcraft  v.  Elliott, 
(Ky.  1897)  38  S.  W.  Rep.  1062. 

8.  Superseded  Process. —  Payne  v.  Governor, 
18  Ala.  320;  Leonard  v.  Dillon,  76  Pa.  St.  44. 
See  also  Gastineau  v.  Sanders,  (Ky.  1902)  68 
S.  W.  Rep.  s  ;  Foster  v.  Wiley,  27  Mich.  244, 
15  Am.  Rep.  185. 

Disobedience  of  Injunction. —  Where  the  court 
in  which  judgment  is  rendered  grants  an  in- 
junction restraining  all  proceedings  to  sell 
thereunder,  if  the  officer,  after  service  on  him 
of  the  injunction,  proceeds  to  sell  under  the 
execution,  he  is  a  mere  trespasser  and  liable  in 
damages  although  he  is  not  a  party  to  the  in- 
junction suit.  Buffandeau  v.  Edmondson,  17 
Cal.  436. 

9.  See  Barr  v.  Boyles,  96  Pa.  St.  31. 

10.  See  supra,  this  subsection,  Irregular  and 
Voidable  Process. 

11.  Jurisdiction  of  Subject-matter  —  Officer  Pro- 
tected.—  Camp  v.  Moseley.  2  Fla.  171;  Heath 
v..  Halfhill,  106  Iowa  131:  Thompson  v.  Jack- 
son, 93  Iowa  376 ;  Clarke  v.  May.  2  Gray 
(Mass.)  410,  61  Am.  Dec.  470:  Howard  v. 
Clark.  43  Mo.  344 ;  Savacool  7'.  Boughton.  5 
Wend.  (N.  Y.)  170,  21  Am.  Dec.  181  ;  Randall 
v.  Rosenthal,  {Tex.  Civ.  App.  1895")  31  S.  W. 
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1.  Statute  for  Protection  of  Officers  Liberally 
Construed,  —  Jones  v.  Hughes,  5  S.  &  R.  (Pa.) 
299,  9  Am.  Dec.  364. 

Pennsylvania  Statute  for  Protection  of  Constable. 

—  See  Com.  v.  Warfel,  157  Pa.  St.  444;  Com. 
v.  Yeisley,  6  Pa.  Super.  Ct.  273  ;  Pollock  v. 
Ingram,  6  Pa.  Super.  Ct.  556  ;  Varley  v.  Qahn, 
11  S.  &  R.  (Pa.)  185  ;  Jones  v.  Hughes,  s  S.  & 
R.  (Pa.)  299,  9  Am.  Dec.  364. 

2.  Irregular  and  Voidable  Process  Protects  — 
England.  —  Whitworth  v.  Clifton,  1  M.  &  Rob. 
53i- 

Colorado. —  Archibald  v.  Thompson,  2  Colo. 
388. 

Connecticut.  —  Watson  v.  Watson,  9  Conn. 
140. 

Georgia.  —  Hall  v.  Lyon,  37  Ga.  636. 

Maine.  —  Elsemore  v.  Longfellow,  76  Me. 
128;  Wilton  Mfg.  Co.  v.  Butler,  34  Me.  431. 

Massachusetts.  —  Goldis  v.  Gately,  168  Mass. 
300. 

Missouri.  —  State  v.  O'Neill.  151  Mo.  67. 
New  Hampshire.  —  Batchelder  v.  Currier,  45 
N.  H.  460. 

New  York.  —  Lewis  v.  Palmer,  6  Wend.  (N. 
Y.)  367  ;  Jones  v.  Cook,  1  Cow.  (N.  Y.)  309. 

North  Carolina.  —  Cody  v.  Quinn,  6  Ired.  L. 
(28  N.  Car.)  191,  44  Am.  Dec.  75. 

Ohio. —  Henline  v.  Reese,  54  Ohio  St.  599, 
56  Am.  St.  Rep.  736. 

Pennsylvania.  —  Barr  v.  Boyles,  96  Pa.  St. 
31  :  Leonard  v.  Dillon,  76  Pa.  St.  44. 

South  Carolina.  —  Bragg  v.  Thompson,  19  S. 
Car.  572. 

Texas.  —  Wettermark  v.  Campbell,  (Tex. 
Civ.  App.  1900)  57  S.  W.  Rep.  904. 

Wisconsin.  —  Bogert  v.  Phelps,  14  Wis.  88. 
But  see  Masters  v.  Teller,  7  Okla.  668. 
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the  subject-matter  the  officer  is  not  protected  by  the  process,  because,  with- 
out an  examination  of  the  prior  proceedings,  he  is  bound  to  take  notice  of  the 
invalidity  of  the  writ.    In  other  words,  the  process  is  not  fair  on  its  face.1 

(5)  Unconstitutionality  of  Statute.  —  When  the  statute  under  which  the 
proceedings  are  had  is  unconstitutional  there  is  an  entire  absence  of  jurisdic- 
tion, and  therefore  the  process  is  no  protection  to  the  officer.8 

(6)  Officer's  Know/edge  of  Defects.  —  Even  where  the  officer  personally 
knows  of  the  existence  of  irregularities  in  the  proceedings  upon  which  the 
process  is  based,  he  will  be  protected  in  serving  it  if  it  is  fair  and  regular  on 
its  face.3  But  if  the  officer  knows  of  jurisdictional  defects  he  is  liable  for 
executing  the  process,  even  though  it  is  regular  upon  its  face.4  It  has  been 
held  that  an  officer  who  levies  an  execution  which  he  knows  has  been  satisfied 
and  discharged  is  liable.5 

(7)  Necessity  of  Return.  — To  justify  under  returnable  process,  it  must  be 
shown  to  have  been  duly  returned,6  even  though  the  action  against  the  officer 
was  commenced  before  the  time  when  the  writ  was  returnable.7  Without  such 
return  the  officer  is  liable  as  a  trespasser  ab  initio.^ 

(8)  Protection  Personal  to  Officer.  —  The  rule  of  exemption  from  liability  is 
intended  only  for  the  protection  of  the  officer,  and  is  personal  to  him.  It 
does  not  protect  others,  or  impart  validity  to  a  levy  made  under  void  process.9 
But  the  process  protects  all  persons  who  may  assist  the  officer  in  its 
execution.10 


Rep.  822;  Campbell  v.  Sherman,  35  Wis.  103. 
See  also  Leonard  v.  Dillon,  76  Pa.  St.  44. 

1.  No  Jurisdiction  of  Subject-matter  —  Officer 
Not  Protected. —  Albright  v.  Mills,  86  Ala.  324; 
Sasnett  v.  Weathers,  21  Ala.  673  :  Huddleston 
v.  Spear,  8  Ark.  406;  Hamer  v.  White,  no  Ga. 
300  ;  Carpenter  v.  Scott,  86  Iowa  563  ;  Journey 
v.  Dickerson,  21  Iowa  308;  Fisher  v.  McGirr, 
1  Gray  (Mass.)  45,  61  Am.  Dec.  381  ;  Howard 
v .  Clark,  43  Mo.  344  ;  Driscoll  v.  Place,  44  Vt. 
252  :  Campbell  v.  Sherman,  35  Wis.  103. 

2.  Unconstitutionality  of  Statute.  —  Warren 
-'.  Kelley,  80  Me.  512.  But  compare  Norris  v. 
McCanna,  29  Fed.  Rep.  757. 

3.  Knowledge  of  Irregularity  in  Proceedings.  — 
Watson  v.  Watson,  9  Conn.  140  ;  Rice  v.  Miller, 
70  Tex.  613  ;  Rainey  v.  State,  20  Tex.  App.  455  ; 
Hamner  v.  Ballantyne,  13  Utah  324,  57  Am.  St. 
Rep.  736.  See  also  Barr  v.  Combs,  29  Oregon 
399.  But  see  Bogert  v.  Phelps,  14  Wis. 
88. 

4.  Knowledge  of  Jurisdictional  Defects. —  Mc- 
Donald v.  Wilkie,  13  111.  22,  54  Am.  Dec.  423; 
Tellefsen  v.  Fee,  168  Mass.  188,  60  Am.  St. 
Rep-  379;  Harris  v.  Gunn,  (Supm.  Ct.  App.  T.) 
37  Misc.  (N.  Y.)  796.  But  see  Heath  v.  Half- 
hill,  106  Iowa  131  ;  People  v.  Warren,  5  Hill 
(N.  Y.)  440;  Henline  v.  Reese.  54  Ohio  St. 
599,  56  Am.  St.  Rep.  736. 

5.  Knowledge  of  Satisfaction  of  Execution.  — 
Stanley  7'.  Nutter,  16  N.  H.  22.  Contra,  Barr 
v.  Combs,  29  Oregon  399.  Compare  Gastineau 
v.  Sanders,  (Ky.  1902)  68  S.  W.  Rep.  5. 

6.  Return  Necessary. —  Middleton  v.  Price,  2 
Stra.  1 184;  Britton  v.  Cole.  1  Salk.  408;  Free- 
man v.  Blewitt,  1  Salk.  409  ;  Williams  v.  Ives, 
25  Conn.  568;  Williams  v.  Babbitt.  14  Gray 
(Mass.)  141,  74  Am.  Dec.  670;  Munroe  v. 
Merrill,  6  Gray  (Mass.)  238;  Russ  v.  Butter- 
field,  6  Cush.  (Mass.)  242;  Carson  v.  Fuller,  n 
S.  Dak.  502.  74  Am.  St.  Rep.  823  ;  Wright  v. 
Marvin.  59  Vt.  137;  Fllis  v.  Cleveland,  54  Vt. 
437;  Briggs  v.  Mason,  31  Vt.  433. 


A  sheriff  may  justify  under  final  process 
without  having  returned  it.  Clark  v.  Foxcroft, 
6  Me.  296,  20  Am.  Dec.  309. 

7.  Williams  v.  Babbitt,  14  Gray  (Mass.)  141, 
74  Am.  Dec.  670. 

8.  Williams  v.  Ives,  25  Conn.  568;  Wright  v. 
Marvin,  59  Vt.  437. 

9.  Protection  Personal  to  Officer.  —  Meyer  v. 
Hearst,  75  Ala.  390;  People  v.  Whitehead,  90 
111.  App.  614;  Housh  v.  People,  75  111.  487; 
Earl  v.  Camp,  16  Wend.  (N.  Y.)  562;  Horton 
v.  Hendershot,  1  Hill  (N.  Y.)  118.  See  also 
Clement  v.  Courtright,  9  Pa.  Super.  Ct.  45 ; 
Clark  v.  Norton,  6  Minn.  412. 

Exception  —  Where  Officer  Is  Moving  Party. 
—  Johnson  v.  Randall,  74  Minn.  44. 

De  Facto  and  De  Jure  Officers.  —  Where  the  de- 
fendant pleads  that  he  acted  in  his  official 
capacity  under  legal  process,  he  must  show  that 
he  is  an  officer  de  jure,  and  it  is  not  enough  to 
show  himself  an  officer  de  facto.  Vaughn  v. 
Owens,  21  111.  App.  249;  Pooler  v.  Reed,  73 
Me.  129;  Calvert  v.  Stone,  10  B.  Mon.  (Ky.) 
152. 

Action  to  Recover  Back  Property  Seized  —  De- 
fense.—  An  execution  issued  on  a  judgment 
rendered  in  one  county  and  delivered  to  the 
sheriff  of  another  county  before  a  transcript  of 
the  judgment  has  been  docketed  in  the  latter 
county  constitutes  no  defense  to  an  action  of 
replevin  against  the  sheriff  to  recover  back 
property  seized  by  him  thereunder.  Carson  v. 
Fulled,    it    S.    Dak.    502,    74   Am.    St.  Rep. 


10.  Protection  Extends  to  All  Persons  Aiding 
Officer.  —  State  v.  James,  80  N.  Car.  370.  See 

also  supra,  this  section,  Raising  Posse  Comi- 
tatus  —  Liability  of  Citizen  Acting  under  Of- 
ficer's Command. 

Deputy  Protected  by  Valid  Process  in  Hands  of 
Principal.  —  State  v.  James.  80  N.  Car.  370, 
citing  Meeds  v.  Carver,  8  Ired.  L.  (30  N.  Car.) 
298. 
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c.  Tortious  Acts  Committed  under  Color  of  Valid  Process  — 
(i)  General  Rule.  — Where  an  officer  goes  outside  of  the  mandate  of  his 
process  and  commits  a  tortious  act,  his  process,  even  if  valid,  affords  no  pro- 
tection to  him,  but  he  is  liable  as  a  trespasser  ab  initio.*-  But  where  the  officer 
originally  acted  legally  in  executing  his  writ,  subsequent  illegal  acts  will  not 
render  him  liable  as  a  trespasser  ab  initio  unless  they  are  such  as  to  show  a 
gross  and  wilful  breach  of  duty  under  cover  of  legal  process,8  though  of 
course  he  is  liable  for  his  wrongful  acts  and  trespasses  in  all  cases.3  His 
process  is  no  protection  to  him  if  he  does  not  execute  it  according  to  law4 
and  according  to  the  directions  contained  in  the  process  itself.5 

(2)  Oppressive  Use  of  Process.  —  An  officer  is  liable  for  the  oppressive  use 
or  abuse  of  process,  even  though  the  act  done  would  have  been  justified  if 
done  in  good  faith  and  without  malice.6 

(3)  Excessive  Levy.  —  An  officer  is  liable  for  a  wilfully  excessive  levy  under 
valid  process  the  same  as  though  he  had  acted  without  any  process.  He  is 
a  trespasser  ab  initio.  But  the  officer  has  a  large  discretion  in  determining  the 
amount  of  property  to  be  seized.7 

(4)  Breaking  Open  Doors.  —  Where  the  officer  is  not  authorized  to  break 
open  doors  or  make  a  forcible  entry,  he  is  liable  if  he  does  so,  although  he 
was  acting  in  the  execution  of  valid  process.*  But  under  some  circumstances 
the  officer  is  justified  in  breaking  open  doors,  and  in  such  case  his  process 
protects  him.9 


1.  Acts  Not  Authorized  by  Process.  —  Brock  v. 
Berry,  132  Ala.  95;  Smyth  v.  Tankersley,  20 
Ala.  212,  56  Am.  Dec.  193;  Jefferson  v.  Hart- 
ley, 81  Ga.  716;  Burns  v.  Lane,  138  Mass.  350; 
Cantine  v.  Clark,  41  Barb.  (N.  Y.)  629. 

2.  Subsequent  Illegal  Acts  —  Trespass  Ab  Initio. 
—  Six  Carpenters'  Case,  8  Coke  146 ;  Gay  v. 
Burgess,  59  Ala.  575  ;  Bell  v.  North,  4  Litt. 
(Ky.)  133;  Malcom  v.  Spoor,  12  Met.  (Mass.) 
279,  46  Am.  Dec.  675;  Melville  v.  Brown,  15 
Mass.  82 ;  Taylor  v.  Jones,  42  N.  H.  25  ;  Bar- 
rett v.  White,  3  N.  H.  210,  14  Am.  Dec.  352. 

The  sheriff  is  not  a  trespasser  in  levying  a 
writ  against  a  mortgagor  upon  the  mortgaged 
property,  but  he  becomes  a  trespasser  if  he  re- 
fuses to  surrender  the  property  to  the  mort- 
gagee upon  demand.  State  v.  White,  70  Mo. 
App.  1. 

If  the  sheriff,  without  an  order  and  before 
judgment,  sells  part  of  attached  property  and 
allows  the  rest  to  be  carried  beyond  the  court's 
jurisdiction,  he  becomes  liable  as  a  trespasser 
ab  initio  and  may  be  sued  for  the  conversion. 
Terry  v.  Metevier,  104  Mich.  50. 

Valid  Attachment  but  Illegal  Execution.  — 
Where  the  sheriff  attaches  property  in  regular 
and  legal  manner,  but  in  levying  execution  ex- 
ceeds his  authority,  he  cannot  be  regarded  as  a 
trespasser  ab  initio.  To  make  him  such  he 
must  abuse  the  same  authority  upon  which  was 
the  original  taking.  Heald  v.  Sargent,  15  Vt. 
506,  40  Am.  Dec.  694. 

Where  the  sheriff  seizes  goods  under  a  valid 
writ  of  attachment  he  is  protected  from  any 
liability  for  the  seizure.  But  if  he  afterwards 
sells  them  under  a  void  execution  he  cannot 
justify  under  the  attachment  writ  for  his  act 
in  selling.  Trowbridge  v.  Bullard,  81  Mich. 
451- 

3.  Liable  for  Illegal  Acts. —  State  v.  Crow,  11 
Ark.  642;  State  v.  Beckner,  132  Ind.  371,  32 
Am.  St.  Rep.  257 ;  Eastman  v.  Curtis,  4  Vt. 
616. 
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4.  Failure  to  Execute  Process  in  Conformity  to 

Law. —  Marks  v.  Shoup,  181  U.  S.  562;  Dear- 
bo  rn  v.  Kelley,  3  Allen  (Mass.)  426;  Bland  v. 
Whitfield,  1  Jones  L.  (46  N.  Car.)  122;  Gover- 
nor v.  Carter,  3  Hawks  (10  N.  Car.)  328,  14 
Am.  Dec.  588. 

5.  Failure  to  Obey  Mandate  of  Writ.  —  Where 
a  sheriff  serving  a  search  warrant  for  intoxi- 
cating liquors  omitted  to  seize  the  liquors  found 
on  the  premises,  he  forfeited  the  protection  of 
the  process  and  became  liable  for  injury  done. 
Boston,  etc.,  R.  Co.  v.  Small,  85  Me.  462,  35 
Am.  St.  Rep.  379.  See  also  infra,  this  subsec- 
tion, Seising  Property  Not  Subject  to  Writ. 

6.  Oppressive  Use  or  Abuse  of  Process. — See 
the  title  Malicious  Abuse  of  Process,  vol.  19, 
p.  630,  and  see  Wright  v.  Spencer,  1  Stew. 
(Ala.)  576,  18  Am.  Dec.  76;  Fowler  v.  State,  85 
Ind.  538,  cited  in  Nuzum  v.  State,  88  Ind.  601  ; 
Handy  v.  Clippert,  50  Mich.  355  ;  Cantine  v. 
Clark.  41  Barb.  (N.  Y.)  629. 

7.  Excessive  Levy.  —  Jones  v.  Davis,  2  Ala. 
730 ;  Sexey  v.  Adkison,  40  Cal.  408  :  Vance  v. 
Vanarsdale,  1   Bush  (Ky.)  504;  Lynn  v.  Sisk, 

9  B.  Mon.  (Ky.)  135  ;  Com.  v.  Williams.  4  Litt. 
(Ky.)  335  ;  Silver  v.  McNeil,  52  Mo.  518  :  Davis 
v.  Webster,  59  N.  H.  471  ;  Hilliard  v.  Wilson. 
65  Tex.  286:  Harrison  v.  Harwood,  31  Tex. 
650;  Cornelius  v.  Burford,  28  Tex.  202,  91  Am. 
Dec.  309:  Abbott  v.  Kimball,  19  Vt.  551,  47 
Am.  Dec.  708,  65  Am.  Dec.  503,  note.  But  see 
Drake  v.  Murphy,  42  Ind.  82. 

The  mere  fact  that  the  officer  attaches  prop- 
erty valued  by  him  at  a  greater  sum  than  the 
amount  specified  in  the  writ  does  not  show 
oppressive  or  illegal  action  on  his  part.  Mer- 
rill 7'.  Curtis,  18  Me.  272. 

8.  Breaking  Open  Doors. —  State  v.  Beckner,  132 
Ind.  371,  32  Am.  St.  Rep.  257:  Calvert  v.  Stone, 

10  B.  Mon.  (Ky.)  152:  Jewell  v.  Mills.  3  Bush 
(Ky.)  62  ;  Hillman  v.  Edwards,  (Tex.  Civ.  App. 
1902)  66  S.  W.  Rep.  788. 

9.  Rentschler  v.  Fox,  (Mich.  1902)  90  N.  W. 
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(5)  Levy  of  Writ  on  Sunuay.  —  Where  it  is  unlawful  for  an  officer  to  exe- 
cute a  writ  or  process  on  Sunday  he  is  liable  as  a  trespasser  if  he  does  so.1 

(6)  Seizing  Property  Not  Subject  to  Writ  —  (a)  General  Kule.  —  A  valid  process 
will  not  protect  an  officer  when  he  goes  outside  the  command  of  the  writ 
and  seizes  property  not  authorized  to  be  seized,  as  where  he  seizes  the 
property  of  one  person  upon  a  writ  directed  against  another.2    So  where  the 


Rep.  275  ;  Burton  v.  Wilkinson,  18  Vt.  186,  46 
Am.  Dec.  145. 

Generally  as  to  the  right  to  break  open  doors, 
see  the  titles  ARREST,  vol.  2,  p.  852  et  seq  ; 
Executions,  vol.  11,  p.  655. 

1.  Levy  on  Sunday.  —  Bland  v.  Whitfield,  1 
Jones  L.  (46  N.  Car.)  122.  See  also  the  title 
Sunday  ano  Holidays. 

2.  Seizure  of  Property  Not  Authorized  to  Be 
Seized  —  Property  of  Third  Person  —  England.  — 
Ackworth  v.  Kempe,  1  Dougl.  40 ;  Saunderson 
v.  Baker,  3  Wils.  C.  PI.  309,  2  W.  Bl.  832; 
Jarmain  v.  Hooper,  7  Scott  N.  R.  663,  1  Dowl. 
&  L.  769,  6  M.  &  G.  827,  46  E.  C.  L.  827,  8 
Jur.  127,  13  L.  J.  C.  PI.  63. 

United  States.  —  Pacific  Ins.  Co.  v.  Conard, 
Baldw.  (U.  S.)  138;  Day  v.  Gallup,  2  Wall.  (U. 
S.)  97;  Marks  v.  Shoup,  181  U.  S.  562;  North 
v.  Peters,  138  U.  S.  271;  Wise  v.  Jefferis,  51 
Fed.  Rep.  641,  7  U.  S.  App.  275;  Norris  v. 
McCanna,  29  Fed.  Rep.  757. 

Alabama.  —  Burgin  v.  Raplee,  100  Ala.  433; 
Albright  v.  Mills,  86  Ala.  324;  Screws  v.  Wat- 
son, 48  Ala.  628;  Lyon  v.  Go'ree,  15  Ala.  360; 
West  v.  Hayes,  120  Ala.  92,  74  Am.  St.  Rep. 
24;  Campbell  v.  Anderson,  107  Ala.  656. 

Arkansas.- — Moore6  v.  Winter,  67  Ark.  189; 
Meadow  v.  Wise,  41  Ark.  285;  Overby  v.  Mc- 
Gee,  15  Ark.  459,  63  Am.  Dec.  49. 

California.  —  Brichman  v.  Ross,  67  Cal.  601  ; 
Boulware  v.  Craddock,  30  Cal.  19.0 ;  Moore  v. 
Murdock,  26  Cal.  514;  Ledley  v.  Hays,  1  Cal. 
160;  George  H.  Fuller  Desk  Co.  v.  McDade, 
113  Cal.  360. 

Colorado.  —  Newman  v.  People,  4  Colo.  App. 
46. 

Connecticut.  —  Clark  v.  Gaylord,  24  Conn. 
484. 

Delaware.  —  Kirkley  v.  Lacey,  7  Houst. 
(Del.)  213. 

Georgia.  —  Waldrop  v.  Almand,  94  Ga.  623  ; 
Bodega  v.  Perkerson,  60  Ga.  516.  See  also 
Jefferson  v.  Hartley,  81  Ga.  716. 

Illinois.  —  Yockey  v.  Smith,  181  111.  564,  72 
Am.  St.  Rep.  286  ;  Pike  v.  Colvin,  67  111.  227  ; 
Gilbert  v.  National  Cash  Register  Co.,  67  111. 
App.  606;  Ilg  Burbank,  59  111.  App.  291; 
Agnew  v.  Wilson,  46  111.  App.  205  ;  Foote  v. 
People,  14  111.  App.  280;  Hanchett  v.  Williams, 
24  111.  App.  56  ;  Horan  v.  People,  10  111.  App. 
21.    See  also  People  v.  Dickson,  65  111.  App.  99. 

Indiana.  —  Jamison  v.  Hendricks,  2  Blackf. 
(Ind.)  94,  18  Am.  Dec.  131. 

Indian  Territory.  —  Orr,  etc.,  Shoe  Co.  v. 
Frankenthal,  (Indian  Ter.  1902)  69  S.  W.  Rep. 
906.  ' 

Iowa.  —  Carpenter  v.  Scott,  86  Iowa  563; 
Duke  v.  Vincent,  29  Iowa  308 ;  Grimble  v. 
Ackley,  12  Iowa  27  ;  Smith  v.  Montgomery,  5 
Iowa  370. 

Kansas.  —  Johnson  v.  Anderson,  60  Kan.  578; 
Frankhouser  v.  Neally,  54  Kan.  744. 

Kentucky.  —  Philips  v.  Harriss,  3  J.  J.  Marsh. 


(Ky.)  122,  19  Am.  Dec.  166;  Owings  v.  Frier, 
2  A.  K.  Marsh.  (Ky.)  268,  12  Am.  Dec.  393; 
Com.  v.  Stockton,  5  T.  B.  Mon.  (Ky.)  192; 
Hill  v.  Ragland,  (Ky.  1902)  70  S.  W.  Rep.  634. 
But  see  Armstrong  v.  Bell,  102  Ky.  149. 

Louisiana.  —  James  v.  Thompson,  12  La. 
Ann.  174. 

Maine.  —  Carpenter  v.  Dresser,  72  Me.  377, 
39  Am.  Rep.  337  ;  Tufts  v.  McClintock,  28  Me. 
424,  48  Am.  Dec.  501  ;  Sibley  v.  Brown,  15  Me.' 

185. 

Maryland.  —  Trieber  v.  Blocher,  10  Md.  14. 

Massachusetts.  —  Woodbury  v.  Long,  8  Pick. 
(Mass.)  543,  19  Am.  Dec.  345  ;  Com.  v.  Ken- 
nard,  8  Pick.  (Mass.)  133;  Walcot  v.  Pomeroy, 
2  Pick.  (Mass.)  121  ;  Davis  v.  Stone,  120  Mass. 
228;  Elliott  v.  Hayden,  104  Mass.  180;  Hal- 
lowell,  etc.,  Bank  v.  Howard,  14  Mass.  184. 

Mississippi.  —  Perry  v.  Lewis,  49  Miss.  443  ; 
Ford  v.  Dyer,  26  Miss.  243. 

Missouri.  —  State  v.  Fitzpatrick,  64  Mo.  185; 
Lloyd  v.  Tracy,  53  Mo.  App.  175;  Vaughn  v. 
Allgaier,  27  Mo.  App.  523. 

Nebraska.  —  Houck  v.  Linn,  48  Neb.  227 ; 
Spaulding  v.  Overmire,  40  Neb.  21  ;  Oberfelder 
v.  Kavanaugh,  21  Neb.  483. 

New  Hampshire.  —  Morse  v.  Hurd,  17  N.  H. 
246. 

Neiv  York.  —  Siedenbach  v.  Riley,  36  Hun 
(N.  \ .)  211;  Clark  v.  Skinner,  20  Johns.  (N. 
Y.)  465,  11  Am.  Dec.  302;  Phillips  v.  Hall,  8 
Wend.  (N.  Y.)  610,  24  Am.  Dec.  108;  Einstein 
v.  Dunn,  61  N.  Y.  App.  Div.  195,  affirmed  171 
N.  Y.  648  ;  Wheeler  v.  Lawson,  103  N.  Y.  40  ; 
Rogers  v.  Weir,  34  N.  Y.  465  ;  Coppola  v.  Gross, 
(N.  Y.  City  Ct.  Gen.  T.)  68  N.  Y.  Supp.  942; 
Rathowsky  v.  Dunn,  (Supm.  Ct.  Tr.  T.)  64  N. 
Y.  Supp.  934  ;  Smith  v.  Holt,  37  N.  Y.  App.  Div. 
24;  Popkin  v.  Subin,  (Supm.  Ct.  App.  T.)  30 
Misc.  (N.  Y.)  773;  Grunberg  v.  Grant,  (C.  PI. 
Gen.  T.)  3  Misc.  (N.  Y.)  230.  See  Welsh  v. 
Cochran,  63  N.  Y.  181,  20  Am.  Rep.  519. 

North  Carolina.  —  Lentz  v.  Chambers,  5  Ired. 
L.  (27  N.  Car.)  587,  44  Am.  Dec.  63;  Satter- 
white  v.  Carson,  3  Ired.  L.  (25  N.  Car.)  549: 
Martin  ».  Buffaloe,  128  N.  Car.  305;  Dewey  v. 
White,  65  N.  Car.  225,  cited  in  16  Am.  Dec. 
552- 

Ohio.  —  Jones  v.  Carr,  16  Ohio  St.  420;  State 
v.  Jennings,  4  Ohio  St.  418. 

Oklahoma.  —  Burchett  v.  Purdy,  2  Okla.  391. 

Pennsylvania.  —  Hyde  v.  Kiehl,  183  Pa.  St. 
414;  Berwald  v.  Ray,  165  Pa.  St.  192;  Zacharias 
v.  Totton,  90  Pa.  St.  286  :  Freeman  v.  Apple,  99 
Pa.  St.  261  ;  Smith  v.  Jackson.  9  Pa.  Dist.  353. 

Rhode  Island.  —  Kelley  v.  Schuyler,  20  R.  I. 
432,  78  Am.  St.  Rep.  887. 

Texas.  —  Campbell  v.  Ulch,  24  Tex.  Civ.  App. 
618;  Mirtin-Rrown  Co.  v.  Auld,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  1050;  Racine  Wagon,  etc., 
Co.  v.  Knight,  (Tex.  Civ.  App.  1896)  34  S.  W. 
Rep.  378:  Moore  v.  Gammel.  13  Tex.  120. 

Utah.  —  Spalding  v.  Allred,  23  Utah  354. 
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officer  seizes  and  sells  the  entire  property  in  goods  owned  by  two  or  more  jointly 
under  a  writ  against  one  alone  it  is  a  breach  of  duty  for  which  he  is  liable.1 
In  some  states  the  sheriff  is  not  liable  for  seizing  goods  belonging  to  a  third 
person,  but  in  the  possession  of  the  judgment  debtor,  unless  he  knew  of  the 
facts  or  was  properly  notified  of  the  claim  of  title.3  In  other  states  the  statute 
authorizes  the  sheriff  to  give  notice  of  the  seizure,  and  if  the  claimant  does 
not  institute  proceedings  to  try  the  right  of  property  within  a  limited  time, 
the  sheriff  is  protected  from  liability.3  Where  the  claimant' prosecutes  his 
claim  for  the  goods  under  the  statute,  he  cannot  afterwards  maintain  an  action 
against  the  officer  for  the  same  goods.4 

(b)  General  and  Specific  Writs.  —  Where  the  process  points  out  the  specific  thing 
to  be  seized,  if  the  court  has  jurisdiction,  the  officer  has  no  discretion  but  to 
obey,  and  the  writ  protects  him  no  matter  who  is  the  real  owner  of  the  prop- 
erty in  question.5  But  where  the  writ  merely  commands  the  officer  to  make 
or  levy  certain  sums  of  money  out  of  the  property  of  a  designated  person,  the 
officer  acts  at  his  peril,  and  if  he  seizes  property  not  subject  to  the  writ  he 
is  liable.6  It  has  been  held,  however,  that  a  writ  directing  the  seizure  of 
specified  property  will  not  protect  the  officer  in  taking  such  propeity  from  the 
possession  of  a  stranger  to  the  action  and  the  writ  who  afterwards  turns  out 
to  be  the  real  owner.7 

(c)  Confusion  of  Goods.  —  Where  a  stranger's  goods  are  so  intermingled  with 
the  goods  of  the  debtor  that  the  officer  cannot  distinguish  them  after  reason- 
able effort  and  inquiry,  and  such  stranger  does  not  identify  and  point  them 
out,  the  officer  is  not  liable  for  seizing  and  selling  the  whole  as  the  property 


Virginia.  —  Sangster  v.  Com.,  17  Gratt.  (Va.) 
124. 

Washington.  —  Skavdale  v.  Moyer,  21  Wash. 
10;  Fish  v.  Nethercutt,  14  Wash.  582,  53  Am. 
St.  Rep.  892. 

Wisconsin.  —  Dishneau  v.  Newton,  91  Wis. 
199. 

See  also  the  title  Chattel  Mortgages,  vol.  5, 
p.  1000. 

Levy  of  Attachment  on  Property  of  Wrong  Per- 
son —  Liabilities  Where  Property  Is  Destroyed  by 

Fire.  —  Samrnis  v.  Sly,  54  Ohio  St.  511,  56  Am. 
St.  Rep.  731. 

1.  Seizure  of  Joint  Property  on  Writ  Against 

One. —  Smyth  v.  Tankersley,  20  Ala.  212,  56 
Am.  Dec.  193;  Bernal  v.  Hovious,  17  Cal.  541, 
79  Am.  Dec.  147;  Waddell  v.  Cook,  2  Hill  (N. 
Y.)  47,  37  Am.  Dec.  372;  Bogue  v.  Steel,  1 
Phila.  (Pa.)  90,  7  Leg.  Int.  (Pa.)  162;  Spalding 
v.  Allred,  23  Utah  354.  But  see  Veach  v. 
Adams,  51  Cal.  609. 

As  to  execution  against  one  partner's  interest 
in  a  firm,  see  the  titles  Executions,  vol.  11, 
p.  661  ;  Partnership,  vol.  22,  p.  102.  See  also 
the  title  Executions  Against  Property,  8 
Encyc.  of  Pl.  and  Pr.  303.  . 

2.  Knowledge  or  Notice  of  Stranger's  Claim  of 
Title.  —  Killey  v.  Scannell,  12  Cal.  73;  Taylor 
v.  Seymour,  6  Cal.  512;  George  H.  Fuller  Desk 
Co.  v.  McDade,  113  Cal.  360  [overruling  doc- 
trine stated  in  Boulware  v.  Craddock,  30  Cal.. 
190;  Wellman  v.  English,  38  Cal.  583]  ;  Vose  v. 
Stickney,  8  Minn.  75  ;  Dodge  v.  Chandler,  9 
Minn.  97.  See  also  Armstrong  v.  Bell,  102  Ky. 
149.  Compare  Overhy  v.  McGee,  15  Ark.  459, 
63  Am.  Dec.  49. 

3.  Wright  v.  Shelt,  19  Ind.  App.  1. 

4.  Patty  v.  Mansfield,  8  Ohio  370. 

Liability  for  Levy  on  Property  of  Third  Person 
—  Remedies  of  Claimant. —  Capital  Lumbering 
Co.  v.  Hall,  9  Oregon  93,  following  Remdall  v. 
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Swackhamer,  8  Oregon  502;  Jones  v.  Carr,  16 
Ohio  St.  420,  citing  Patty  v.  Mansfield,  8  Ohio 
369;  Ralston  v.  Oursler,  12  Ohio  St.  105; 
Abbey  v.  Searls,  4  Ohio  St.  598. 

5.  Protection  under  Writ  Specific —  England.  — 
Hallett  v.  Byrt,  Carth.  380 ;  Milles  v.  Davies. 
2  Comyns  590. 

United  States. —  Buck  v.  Colbath,  3  Wall. 
(U.  S.)  334. 

Georgia.  —  Haslett  v.  Rodgers,  107  Ga.  239. 

Illinois.  —  Sample  v.  Broadwell,  87  111.  617: 
Gilbert  v.  Buffalo  Bill's  Wild  West  Co.,  70  111. 
App.  326 ;  Boyden  v.  Frank,  20  111.  App. 
169. 

Massachusetts. —  Willard  v.  Kimball,  10  Allen 
(Mass.)  2ii,  87  Am.  Dec.  632. 

Nebraska. — -Philips  v.  Spotts,  14  Neb.  130. 

New  York.  —  Foster  z>.  Pettibone,  20  Barb. 
(N.  Y.)  350;  Bullis  v.  Montgomery,  50  N.  Y. 
352. 

Wisconsin.  —  Battis  v.  Hamlin,  22  Wis.  669  ; 
Griffith  -'.  Smith,  22  Wis.  646,  99  Am.  Dec.  90  ; 
Watkins  ?'.  Page,  2  Wis.  92. 

But  see  Rhodes  v.  Patterson,  3  Cal.  469. 
Compare  State  v.  Hailey,  71  Mo.  App.  200. 

6.  Liability  under  General  Writ. —  Sec  cas 
cited  in  preceding  notes  of  this  section. 

7.  Seizure  of  Property  in  Possession  of  Thiid 
Person. —  McDowell  .'.  McCormick,  90  Fed.  Ren 
393;  Billings  v.  Thomas.  114  Mass.  570:  Stimji 
son  v.  Reynolds,  14  Barb.  (N.  Y.)  506;  Kin;;  v 
Orser,  4  Duer  (N.  Y.)  431  ;  Carpenter  v.  I. nil 
31  Hun  (N.  Y.)  349;  Otis  v.  Williams,  70  N,  Y. 
211  ;  Albany  Belting,  etc..  Co.  v.  Grell.  67  N.  Y. 
App.  Div.  81  ;  Bullis  v.  Montgomery,  50  N.  Y. 
352;  Vickery  v.  Crawford,  93  Tex.  373,  77  Am 
St.  Rep.  891  ;  Land  v.  Klein,  21  Tex.  O'v 
App.  3.  See  also  State  V.  Hailey,  71  Mo.  App. 
200.  But  see  Wallace  v.  Holly,  13  Ga.  380.  sS 
Am.  Dec.  518.  Contra,  Shipman  v.  Clark,  4 
Den.  (N.  Y.)  446,  47  Am.  Dec.  264. 
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of  the  defendant  debtor.1  But  the  rule  is  otherwise  where  the  goods  are  not 
so  intermingled  as  to  be  incapable  of  identification  and  the  officer  has  notice 
of  the  adverse  claim  to  part  of  them.2 

(d)  Property  Fraudulently  Conveyed.  ■ —  An  officer  is  not  liable  for  seizing  in  the 
hands  of  a  third  person  property  fraudulently  conveyed  to  him  by  the  defend- 
ant in  the  writ.3  But  in  order  to  justify  in  this  class  of  cases  the  officer  must 
show  not  only  a  valid  writ,  but  also  a  valid  judgment  upon  which  the  writ 
is  based,  or  a  valid  debt  if  the  writ  is  a  writ  of  attachment  and  the  debt  has 
not  been  reduced  to  judgment;  or,  in  other  words,  he  must  show  that  he 
represents  a  person  entitled  to  attack  the  fraudulent  conveyance.4 

(7)  Delay  in  Removing  Property  Seised.  —  Failure  to  remove  goods  seized 
within  a  reasonable  time  is  a  breach  of  duty  for  which  the  officer  is  liable.5 

(8)  Delay  in  Separating  Property  Seized  from  Other  Property.  —  It  seems 
that  where  a  sheriff  has  made  a  valid  levy  upon  a  part  only  of  certain  prop- 
erty, but  has  taken  possession  of  the  whole  property  for  the  purpose  of  sepa- 
rating and  disposing  of  the  part  levied  upon,  he  may  become  liable,  as  to  the 
part  not  levied  upon,  by  neglecting  to  make  the  proper  separation  in  a 
reasonable  time.6 

(9)  Failure  to  Levy  on  Property  Pointed  Out.  —  Where  the  officer  is  first 


1.  Confusion  of  Goods. —  Orr,  etc.,  Shoe  Co.  v. 
Needles,  (C.  C.  A.)  67  Fed.  Rep.  990;  Daumiel 
v.  Gorham,  6  Cal.  43  ;  Tuttle  v.  Hemenvvay,  92 
111.  App.  53;  Weil  v.  Silverstone,  6  Bush  (Ky.) 
698  ;  Tufts  v.  McClintock,  28  Me.  424,  48  Am. 
Dec.  501  ;  Bond  v.  Ward,  7  Mass.  123,  5  Am. 
Dec.  28  ;  Taylor  v.  Jones,  42  N.  H.  25  ;  Robin- 
son v.  Holt,  39  N.  H.  557,  75  Am.  Dec.  233 ; 
Wilson  v.  Lane,  33  N.  H.  466  ;  Lewis  v.  Whitte- 
more,  5  N.  H.  364,  22  Am.  Dec.  466.  See  also 
Slattery  v.  Stewart,  45  111.  293. 

2.  Tufts  v.  McClintock,  28  Me.  424,  48  Am. 
Dec.  501  ;  Carlton  v.  Davis,  8  Allen  (Mass.) 
94;  Smith  v.  Sanborn,  6  Gray  (Mass.)  134; 
Sharp  v.  Lamy,  37  N.  Y.  App.  Diy.  136.  See 
also  Sibley  v.  Brown,  15  Me.  185. 

3.  Property  Fraudulently  Conveyed  —  Alabama. 
—  Hartshorn  v.  Williams,  31  Ala.  149;  House- 
man v.  Stewart,  28  Ala.  684. 

California.  —  Norcross  v.  Nunan,  61  Cal.  640  ; 
Harris  v.  Burnes,  51  Cal.  528;  Ellsassar  v. 
Hunter,  26  Cal.  279. 

Illinois.  —  Pease  v.  Anderson,  44  111.  218; 
Tuttle  v.  Hemenway,  92  111.  App.  53.  See  also 
Slattery  v.  Stewart,  45  111.  293. 

Kentucky.  —  Weil  v.  Silverstone,  6  Bush 
(Ky.)  698. 

Massachusetts.  —  Quincy  v.  Hall,  1  Pick. 
(Mass.)  357,  11  Am.  Dec.  198. 

Michigan.  —  Pierce  v.  Hill,  35  Mich.  194,  24 
Am.  Rep.  541. 

Minnesota.  —  Sanders  v.  Chandler,  26  Minn. 
273- 

Missouri. —  State  v.  McBride,  81  Mo.  349. 
Montana.  —  Gallick  v.   Bordeaux,    22  Mont. 
470. 

Nebraska.  —  Sonnenschein  v.  Bartels,  37  Neb. 
592. 

Nevada.  —  Keys  v.  Grannis,  3  Nev.  548. 

New  York.  —  Thayer  v.  Willet,  5  Bosw.  (N. 
Y.)  344,  9  Abb.  Pr.  (N.  Y.)  325;  Rinchey  v. 
Strykei,  28  N.  Y.  45,  84  Am.  Dec.  324,  31  N.  Y. 
140;  Lucker  v.  Gross,  (Supm.  Ct.  App.  T.)  63 
N.  Y.  Supp.  1074. 

Texas.  —  Jones  v.  Hess,  (Tex.  Civ.  App. 
1898)  48  S.  W.  Rep.  46;  Reynolds  v.  Weinman, 
(Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  302. 
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Utah.  —  Munns  v.  Loveland,  15  Utah  250. 

Wisconsin.  —  Williams  v.  Morgan,  50  Wis. 
548.    See  also  Bogert  v.  Phelps,  14  Wis.  88. 

But  see  Simpson  v.  Voss,  31  Kan.  227 ;  La 
Page  v.  Hill,  87  Me.  158.  See  also  generally 
title  Fraudulent  Sales  and  Conveyances,  vol. 
14,  p.  210. 

4.  Arkansas.  —  Townsly-Myrick  Dry  Goods 
Co.  v.  Fuller,  58  Ark.  181,  41  Am.  St.  Rep.  97. 

California.  —  Darville  v.  Mayhall,  128  Cal. 
617;  Bickerstaff  v.  Doub,  19  Cal.  109,  79  Am. 
Dec.  204.  But  see  Norcross  v.  Nunan,  61  Cal. 
640. 

Idaho.  —  Sears  v.  Lydon,  (Idaho  1897)  49 
Pac.  Rep.  122. 

Illinois. —  Pease  v.  Anderson,  44  111.  218. 

Kansas.  —  Mills  v.  Talbott,  63  Kan.  14. 

Massachusetts.  —  Damon  v.  Bryant,  2  Pick. 
(Mass.)  411. 

Minnesota.  —  Homberger  v.  Brandenberg,  35 
Minn.  401  ;  Howard  v.  Manderfield,  31  Minn. 
337  ;  Hines  v.  Chambers,  29  Minn.  7. 

Montana.  —  Ford  v.  McMaster,  6  Mont.  240. 

Nebraska.  —  Hakanson  v.  Brodke,  36  Neb. 
42;  Winchell  v.  McKinzie,  35  Neb.  813. 

Nevada.  —  Keys  v.  Grannis,  3  Nev.  548. 

Nczv  Hampshire.  —  Sanford  Mfg.  Co.  v.  Wig- 
gin,  14  N.  H.  441,  40  Am.  Dec.  198. 

Nezv  York.  —  Van  Etten  v.  Hurst,  6  Hill  (N. 
Y.)  311,  41  Am.  Dec.  748;  Noble  v.  Holmes,  5 
Hill  (N.  Y.)  194;  Jansen  v.  Acker,  23  Wend. 
(N.  Y.)  480;  Smith  v.  Holt,  37  N.  Y.  App. 
Div.  24. 

Utah.  —  Hamner  v.  Ballantyne,  13  Utah  324, 
57  Am.  St.  Rep.  736  ;  Newton  v.  Brown,  2  Utah 
126      Compare  Munns  v.  Loveland,   15  Utah 

250. 

Wisconsin.  —  Bugbee  v.  Lombard,  88  Wis. 
271  ;  Bogert  v.  Phelps,  14  Wis.  88. 

But  see  Buddee  v.  Spangler,  12  Colo.  216. 

5.  Delay  in  Removing  Property. —  Malcom  v. 
Spoor,  12  Met.  (Mass.)  279,  46  Am.  Dec.  675; 
Davis  v.  Stone,  120  Mass.  228;  Williams  v. 
Powell,  101  Mass.  467.  See  also  Rowley  v. 
Rice.  11  Met.  (Mass.)  337. 

6.  Delay  in  Separating  Property.  —  Morgan  z . 
Spangler,  14  Ohio  St.  102. 
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required  to  levy  upon  property  pointed  out  to  him  by  the  defendant,  he  is 
liable  to  the  defendant  for  damages  caused  by  a  failure  to  do  so.1 

(io)  Levy  on  Realty  Instead  of  Personalty.  — Where  the  officer  levies  upon 
realty  before  or  instead  of  levying  upon  personalty,  as  required  by  law,  it  is 
a  wrongful  levy  for  which  the  officer  is  liable  in  damages.8 

(n)  Levy  on  Property  of  Surety.  —  Where  it  is  the  duty  of  the  sheriff  to 
exhaust  the  property  of  the  principal  before  levying  upon  that  of  the  surety, 
he  is  liable  for  failure  to  do  so.3 

(12)  Failure  to  Discharge  Liens  on  Property.  —  An  officer  is  liable  for  seiz- 
ing and  selling  property  without  discharging  liens  and  mortgages  thereon  as 
required  by  law.4  This  rule  applies  substantially  to  property  held  under  a 
conditional  sale.5 

(13)  Failure  to  Advertise  Sale.  — Where  an  officer  sells  property  under 
legal  process  without  the  advertisement  required  by  law  he  is  liable  as  a 
trespasser.6 

(14)  Dismemberment  of  Entirety.  —  Where  the  officer  dismembers  a  piece 
of  property  as  an  entirety  and  levies  his  writ  upon  some  or  all  of  its  compo- 
nent parts,  he  is  guilty  of  a  trespass  for  which  he  is  liable.' 

(15)  Seizure  of  Exempt  Property. — This  subject  has  been  elsewhere 
considered.8 

(16)  Measure  of  Damages.  —  Where  the  officer  acts  in  good  faith,  the 
measure  of  damages  for  tortious  acts  committed  under  color  of  process  is 
compensation  for  the  actual  injury  suffered.9  Where  the  tort  amounts  to  a 
conversion,  this  will  usually  be  the  value  of  the  goods  converted,10  less  the 


1.  Failure  to  Levy  First  on  Property  Pointed  Out. 

—  Fatheree  v.  Williams,  13  Tex.  Civ.  App.  430. 
See  also  Eastman  v.  Curtis,  4  Vt.  616. 

2.  Levy  on  Realty  Before  Personalty. — Eastman 
v.  Curtis,  4  Vt.  616. 

When  Not  Liable  to  Plaintiff  in  Execution.  — 
When  a  sheriff  levies  on  realty  before  person- 
alty he  may  be  liable  to  the  defendant  in  the 
execution,  but  he  is  not  liable  on  his  bond  to  the 
plaintiff  in  the  execution  provided  the  latter 
gets  his  judgment.  Governor  v.  Carter,  3 
Hawks  (10  N.  Car.)  328. 

3.  What  Is  Not  Wrongful  Levy  —  Levy  on  Prop- 
erty of  Surety.  —  Bliss  v.  Douch,  110  Ind.  296; 
Shufford  v.  Cline,  13  Ired.  L.  (35  N.  Car.)  463. 

4.  Failure  to  Discharge  Mortgages  and  Liens. 

—  Norris  v.  McCanna,  29  Fed.  Rep.  757  ;  Couch 
v.  Davidson,  109  Ala.  320;  Smith  v.  Huddles- 
ton,  103  Ala.  223;  Slifer  v.  State,  114  Ind.  291  ; 
Kackley  v.  State,  91  Ind.  437;  State  v.  Berg- 
ner,  20  Ind.  App.  390,  67  Am.  St.  Rep.  252 ; 
Rocheleau  v.  Boyle,  12  Mont.  590;  Fournier  v. 
Wilson,  19  R.  I.  15.  But  see  Stephens  v.  Head, 
119  Ala.  511;  Thompson  v.  Merriman,  15  Ala. 
166. 

10  hold  a  sheriff  liable  for  selling  a  tenant's 
goods  without  paying  to  the  landlord  the  rent 
then  due  (as  provided  by  statute),  it  must  be 
proved  that  the  sheriff  had  notice  that  rent  was 
due.  Hand  v.  Howell,  61  N.  J.  L.  142,  af- 
firmed 61  N.  J.  L.  694. 

5.  Conditional  Sales.  —  Keck  v.  State,  12  Ind. 
App.  nq. 

6.  Failure  to  Advertise  Sale. —  Brock  v.  Berry, 
132  Ala.  95. 

7.  Dismemberment  of  Entirety. —  In  Grothgar 
v.  Lewis,  (C.  C.  A.)  100  Fed.  Rep.  326,  it  was 
held  that  "  to  enter  upon  a  ship  and  cut  off 
her  spars  and  tear  down  her  rigging,  for  the 
purpose  of  levying  an  execution  on  the  result  as 
property  separate  from  the  ship,  was  as  serious 
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violation  of  duty  as  it  would  be  for  a  constable 
to  tear  down  the  chimney  of  a  dwelling  house 
in  order  to  levy  an  execution  upon  the  bricks, 
or  to  cut  off  the  axles  of  a  locomotive,  so  as  to 
make  the  wheels  separate  property,  subject  to 
a  levy." 

8.  See  the  title  Exemptions  (From  Execu- 
tion), vol.  12,  p.  59. 

9.  Compensation  for  Actual  Damage  —  U nited 
States.- — Pacific  Ins.  Co.  v.  Conard,  Baldw. 
(U.  S.)  138. 

California. —  Spooner  v.  Cady,  (Cal.  1896) 
44  Pac.  Rep.  1018. 

Connecticut.  —  Williams  v.  Ives,  25  Conn. 
568. 

Illinois.  —  Horan  v.  People,  10  111.  App.  21. 
Indiana.  —  Slifer    v.    State,    114    Ind.  291; 
State  v.  Bergner,  20  Ind.  App.  390,  67  Am.  St. 
Rep.  252. 

Kansas.  —  Frankhouser  v.  Neally,  54  Kan. 
744- 

Montana. —  Rocheleau  v.  Boyle,  12  Mont.  590. 
Missouri.  —  State  V.  White,  70  Mo.  App.  t. 
Utah.  —  Clinton  v.  Nelson,  2  Utah  284. 
Washington.  —  Fish  v.  Nethercutt,  14  Wash. 
582,  53  Am.  St.  Rep.  892. 

Action  for  Wrongful  Sale  of  Property  Attached 
—  Measure  of  Damages.  —  Central  Nat.  Bank  v. 
Gallagher,  163  Pa.  St.  456.  But  see  Sangster 
v.  Com.,  17  Graft.  (Va.)  124.  ' 

10.  Value  of  Goods  Converted. —  Pacific  Ins.  Co. 
v.  Conard,  1  Haldw.  (U.  S.)  138;  Carpenter  v. 
Dresser.  72  Me.  377,  39  Am.  Rep.  337  :  Eben- 
reiter  v.  Dahlman,  (Supm.  Ct.  App.  T.)  10 
Misc.  (N.  Y.)  9;  Sangster  7'.  Com.,  17  Graft. 
(Va.)  124. 

In  an  Action  by  a  Mortgagee,  the  measure  of 
damages  is  the  value  of  the  mortgagee's  special 
interest  in  the  property.  State  7'.  White.  70 
Mo.  Apn.  1  :  Slifer  v.  State,  114  Ind.  291.  See 
also  Rocheleau  v.  Boyle,  12  Mont.  500. 
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value  of  anything  which  has  been  returned  and  accepted.1  Profits  lost  are  a 
proper  element  of  damages  when  such  loss  is  a  proximate  result  of  the  wrong, 
but  not  where  it  is  too  remote.2  Exemplary  damages  may  be  recovered 
against  the  officer  in  cases  of  wilful  misconduct.3 

11.  In  Regard  to  Property  Held  under  Process  —  a.  Duty  to  Retain  Pos- 
session—  (i)  In  General. — Where  an  officer  seizes  property  under  legal 
process,  it  is  his  right  and  duty  to  retain  it  in  his  custody  until  he  is  duly 
authorized  by  competent  authority  to  release  it;  and  for  failure  so  to  hold  it 
he  renders  himself  liable  in  damages  to  the  party  injured  by  his  default.4  He 
acts  at  his  peril  in  leaving  the  property  in  the  hands  of  the  defendant  in  the 
writ,5  and  renders  himself  liable  if  he  sells  the  property  without  being  duly 
authorized  to  do  so.6 

The  Measure  of  Damages  is  prima  facie  the  amount  of  the  plaintiff's  judgment, 
or  the  value  of  the  property  released  where  that  is  less  than  the  judgment;7 


1.  Reduction  of  Damage.  —  Carpenter  v. 
Dresser,  72  Me.  377,  39  Am.  Rep.  337  ;  Lloyd 
v.  Tracy,  53  Mo.  App.  175.  Compare  Isaacs  v. 
McLean,  106  Mich.  79. 

Where  a  Third  Person  Who  Claims  Property 
Levied  upon  by  a  Sheriff  under  an  Execution  Sub- 
sequently Buys  in  the  Property  at  the  sheriff's 
sale  and  is  thus  restored  to  its  possession,  the 
measure  of  his  damages  in  a  subsequent  action 
against  the  sheriff  for  wrongful  sale  of  the 
property  is  not  the  full  value  of  the  property, 
but  the  expense  and  loss  that  he  has  been  put  to 
in  getting  it  back,  including  any  loss  by  its 
seizure  and  detention,  the  price  he  has  paid  to 
the  sheriff,  etc.  And  the  rule  is  the  same  where 
the  property  is  bought  in  by  an  agent  of  the 
claimant  for  his  benefit.  Hyde  v.  Kiehl,  183  Pa. 
St.  414. 

2.  Profits. —  Casper  v.  Klippen,  61  Minn.  353; 
Kyd  v.  Cook,  56  Neb.  71,  71  Am.  St.  Rep.  661  ; 
Ebenreiter  v.  Dahhnan,  (Supm.  Ct.  App.  T.) 
19  Misc.  (N.  Y.)  9. 

3.  Exemplary  Damages.  —  Carpenter  v.  Scott, 
86  Iowa  563. 

4.  Liable  for  Failure  to  Hold  Property —  United 
States.  —  Campbell  v.  Pope,  Hempst.  (U.  S.) 
271. 

Arkansas.  —  Farris  v.  State,  33  Ark.  70. 

California.  —  Sanford  v.  Baring,  12  Cal.  539  ; 
Noble  v.  Desmond,  72  Cal.  330  ;  Aigeltinger  v. 
Whelan,  133  Cal.  no. 

Georgia.  - —  Gill  v.  Wilkinson,  30  Ga.  760 ; 
Cape  Fear  Steamboat  Co.  v.  Bartholomess,  67 
Ga.  452. 

Idaho.  —  Work  v.  Kinney,  (Idaho  1898)  51 
Pac.  Rep.  745. 

Kentucky. — -Com.  v.  Hurt,  4  Bush  (Ky.)  64; 
Rowe  v.  Williams,  7  B.  Mon.  (Ky.)  202  ;  Con- 
over  v.  Gatewood,  2  A.  K.  Marsh.  (Ky.)  566, 
12  Am.  Dec.  451. 

Louisiana.  —  Byrne  v.  Anderson,  8  La.  Ann. 
139- 

Maine.  —  Lovejoy  v.  Hutchins,  23  Me.  272; 
Humphreys  v.  Cobb,  22  Me.  380 ;  Tukey  v. 
Smith,  18  Me.  125,  36  Am.  Dec.  704. 

Michigan.  —  Terry  v.  Metevier,  104  Mich.  50. 

Missouri.  —  State  v.  Langdon,  57  Mo.  353. 

Nebraska.  —  Deering  v.  Wisherd,  46  Neb. 
720. 

New  York.  —  Ansonia  Brass,  etc.,  Co.  v. 
Babbitt,  74  N.  Y.  395. 

Pennsylvania.  —  Lord  v.  Toby  Valley  Supply 
Co.,  5  Pa.  Dist.  290. 


South  Dakota.  —  Griswold  v.  Sundback,  4  S. 
Dak.  441. 

Texas.  —  Ranken  v.  Jones,  (Tex.  Civ.  App. 
1899)  S3  S.  W.  Rep.  583. 

Vermont.  —  Ayer  v.  Jameson,  9  Vt.  363; 
Smith  v.  Church,  27  Vt.  168;  McK.  Ormsby  v. 
Morris,  29  Vt.  417;  Fay  v.  Munson,  40  Vt.  468. 

Liability  to  Surety  of  Execution  Defendant.  — 
One  who,  as  surety  on  an  injunction  bond  for 
an  execution  defendant,  has  been  compelled  to 
pay  the  debt  by  reason  of  the  sheriff's  failure 
to  hold  property  levied  on  may  recover  against 
the  sheriff.  Rowe  v.  Williams,  7  B.  Mon.  (Ky.) 
202. 

The  Fact  of  the  Levy  may  be  proved  by  other 
evidence  where  it  does  not  appear  from  in- 
dorsement on  the  execution.  Com.  v.  Hurt,  4 
Bush  (Ky.)  64;  Brown  v.  Richmond,  27  Vt. 
583. 

When  an  Appeal  Is  Taken  from  an  order  dis- 
missing an  attachment,  the  officer  is  justified  in 
retaining  possession  of  the  property  until  the 
appeal  is  decided.  Rich  v.  Conley,  (Supm.  Ct. 
Gen.  T.)  64  N.  Y.  Supp.  333. 

The  Cost  of  Keeping  the  Property  is  charge- 
able upon  the  defendant  in  the  writ.  Twombly 
v.  Hunewell,  2  Me.  221  ;  Sewall  v.  Mattoon,  9 
Mass.  535.  And  see  Northwestern  Mut.  L.  Ins. 
Co.  v.  Hill,  (Tenn.  Ch.  1897)  46  S.  W.  Rep. 
1009.  But  if  necessary  the  officer  must  him- 
self pay  for  keeping  it.  Farris  v.  State,  33 
Ark.  70.  And  a  mere  apprehension  of  expense 
will  not  justify  him  in  releasing  it.  Sewall  v. 
Mattoon,  9  Mass.  535  ;  Tyler  v.  Ulmer,  12  Mass. 
163. 

Sheriff  Liable  for  Compensation  of  Custodian,  — 

Lawrenson  v.  McDonald,  9  S.  Dak.  440. 

5.  Leaving  Property  with  Defendant,  ■ —  Cape 
Fear  Steamboat  Co.  v.  Bartholomess,  67  Ga. 
452;  Rowe  v.  Williams,  7  B.  Mon.  (Ky.)  202; 
Byrne  v.  Anderson,  8  La.  Ann.  139;  Pillsbury 
v.  Small,  19  Me.  435. 

6.  Selling  Property  Without  Authority. — 
Work  v.  Kinney,  (Idaho  1898)  51  Pac.  Rep. 
745;  Fairbanks  v.  Stanley,  18  Me.  296;  Rund 
v.  Blatt,  170  Mass.  469. 

Sale  of  Property  for  Storage  Charges. —  Aigel- 
tinger v.  Whelan.  133  Cal.  no. 

7.  Measure  of  Damages.  —  Campbell  v.  Pope, 
Hempst.  (U.  S.)  271  ;  Cotton  v.  Atkinson,  S3 
Ark.  98;  Tyler  v.  Ulmer,  12  Mass.  163;  State 
v.  Langdon,  57  Mo.  353  ;  Dunlap  v.  West,  2 
Hayw.  (3  N.  Car.)  346 ;  Mitchell  v.  Com.,  37 
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but  the  officer  may  reduce  the  damages  by  showing  that  the  plaintiff's  actual 
injury  was  less,1  the  burden  being  on  him  to  show  that  fact.54 

Excuses  for  Not  Holding.  —  It  is  no  defense  for  the  officer  that  the  property 
was  taken  from  his  custody  where  he  had  the  right  and  power  to  retain  pos- 
session.3 But  he  may  ordinarily  excuse  his  failure  to  hold  the  property  by 
showing  that  it  did  not  belong  to  the  defendant  in  the  writ,'4  or  was  exempt,5 
or  that  he  surrendered  it  under  an  order  of  court.6  The  burden  is  on  him  to 
prove  such  defenses.7 

Termination  of  Duty  to  Hold.  —  The  officer's  duty  to  hold  the  property  may 
be  terminated  either  by  the  act  of  the  parti*s,  as  where  they  assume  control 
of  it  by  agreement  s  or  the  officer  is  directed  to  release  it  by  the  plaintiff  or 
his  attorney,9  or  by  operation  of  law,  as  where  the  lien  under  which  the 
property  is  held  expires.10 

(2)  Delivery  to  Receiptor  —  (a)  In  General.  —  Where  property  is  attached,  it 
is  the  duty  of  the  officer  to  hold  it  until  the  determination  of  the  attachment 
suit,  so  that  it  may  be  forthcoming  to  meet  any  execution  which  may  be 
issued  by  the  attaching  creditor.  In  such  cases  it  became  the  practice  at 
an  early  date  for  the  officer  to  deliver  the  property  to  a  receiptor  or  custodian 
for  safekeeping. 11    The  possession  of  such  person  is  regarded  as  the  possession 


Pa.  St.  187;  Lord  v.  Toby  Valley  Supply  Co., 
5  Pa.  Dist.  290. 

The  Value  of  the  Gools  may  be  shown  by 
other  evidence  where  the  officer's  return  does 
not  show  it.  Campbell  v.  Pope,  Hempst.  (U. 
S.)  271.  If  the  value  is  stated  in  the  return 
and  no  other  evidence  is  introduced  on  that 
point,  the  statement  in  the  return  must  be  taken 
as  true.    French  v.  Stanley,  21  Me.  512. 

1.  Actual  Damages  — Lowenberg  v.  Jefferies, 
74  Fed.  Rep.  385  ;  Mitchell  v.  Com.,  37  Pa.  St. 
187. 

Nominal  Damages  may  be  recovered  for  the 
officer's  breach  of  duty  even  though  no  actual 
injury  be  shown.  State  v.  Rayburn,  22  Mo. 
App.  303  ;  Brown  v.  Richmond,  27  Vt.  583. 

That  the  Judgment  Debtor  Is  Still  Solvent 
cannot  be  shown  either  in  defense  or  in  mitiga- 
tion of  damages.    Tyler  v.  Ulmer,  12  Mass.  163. 

2.  Burden  of  Proof  on  Officer,  —  Cotton  v. 
Atkinson,  53  Ark.  98. 

3.  Removal  by  Force  Not  Amounting  to  Vis 
Major.  —  Com.  v.  Straton,  7  J.  J.  Marsh.  (Ky.) 
90;  Lovejoy  v.  Hutchins,  23  Me.  272;  Ansonia 
Brass,  etc.,  Co.  v.  Babbitt,  74  N.  Y.  395. 

The  Expense  Incurred  in  Getting  Back  prop- 
erty so  taken  from  the  sheriff's  custody  must 
fall  on  him ;  he  cannot  reimburse  himself  out 
of  the  proceeds.    Gill  v.  Wilkinson,  30  Ga.  760. 

4.  Property  Not  Owned  by  Execution  Debtor.  — 
State  v.  Ogle,  2  Houst.  (Del.)  371  ;  Wadsworth 
v.  Walliker,  45  Iowa  395,  24  Am.  Rep.  788; 
French  v.  Stanley,  21  Me.  512;  Tyler  v.  Ulmer, 
12  Mass.  163.  But  see  People  v.  Reeder,  25 
N.  Y.  302,  holding  that  the  officer  was  estopped 
to  deny  the  defendant's  ownership. 

As  to  Conclusiveness  of  Returns,  see  the 
article  Returns,  18  Encyc.  of  Pl.  and  Pr.  901. 

Evidence  Admissible  Against  Officer.  —  The 
record  of  a  suit  in  equity  brought  by  a  third 
person  to  test  the  title  of  the  execution  defend- 
ant to  the  property  and  decided  against  the 
party  bringing  it  is  admissible  in  evidence 
against  the  sheriff  to  prove  that  the  execution 
defendTint  was  in  fact  the  owner.  Patterson  v. 
Anderson.  40  Pa.  St.  359.  80  Am.  Dec.  579. 

5.  Exempt  Property. —  McCormick  Harvesting 


Mach.  Co.  v.  Dunn,  63  Neb.  81  ;  Johnson  v. 
Bartek,  56  Neb.  422. 

Invalid  Claim  of  Exemption. —  Evidence  that 
the  officer  subsequently  levied  another  attach- 
ment on  the  same  property  is  not  admissible  to 
show  knowledge  on  the  officer's  part  that  the 
claim  of  exemption  was  not  valid.  Noyes  v. 
Belding,  5  S.  Dak.  603. 

If  the  Claim  of  Exemption  Be  Invalid  the  officer 
is  liable  for  releasing  the  property.  Sage  v. 
Dickinson,  33  Gratt.  (Va.)  361. 

6.  Surrender  under  Order  of  Court.  —  Norris  v. 
McCanna,  29  Fed.  Rep.  757 ;  Lowenberg  v. 
Jefferies,  74  Fed.  Rep.  385. 

7.  Burden  of  Proof  on  Officer.  —  Wadsworth  v. 
Walliker,  45  Iowa  395,  24  Am.  Rep.  788 ; 
French  v.  Stanley,  21  Me.  512;  Freiberg  v. 
Johnson,  71  Tex.  558;  Sage  v.  Dickinson,  33 
Gratt.  (Va.)  361. 

The  Judgment  Debtor  Is  a  Competent  Witness 
for  the  sheriff  in  such  an  action,  although  he 
is  also  a  receiptor  for  the  property.  Pillsbury 
v.  Small,  19  Me.  435. 

8.  Control  Assumed  by  Parties.  —  Pepin  v. 
Dunham,  20  La.  Ann.  88. 

Sheriff  Directed  to  Make  Nominal  Levy.  —  Ab- 
bott v.  Edgerton,  30  Vt.  208. 

9.  Release  by  Direction  of  Plaintiff's  Attorney. 
—  Muir  v.  Orear,  87  Mo.  App.  38  ;  Freiberg  v. 
Johnson,  71  Tex.  558. 

Where  the  Judgment  Has  Been  Assigned  and 
the  sheriff  notified  of  the  assignment,  he  ren- 
ders himself  liable  to  the  assignee  if  he  after- 
wards releases  the  property  on  the  direction  of 
the  attorney  of  the  assignor.  Murray  v.  Meade, 
5  Wash.  693. 

10.  Lien  Dissolved  by  Operation  of  Law.  — 
Norris  V.  Bridgham,  14  Me.  429;  Pearsons  V. 
Tincker,  36  Me.  384 ;  Wetherell  v.  Hughes,  45 
Me.  61;  Grant  v.  Lyman.  4  Met.  (Mass.)  470; 
Howard  V.  Smith.  12  Pick.  (Mass.)  202:  Blake 
V.  Kimball,  106  Mass.  115;  Jameson  v.  Mason, 
12  Vt.  599;  Collins  v.  Smith,  16  Vt.  9. 

11.  Receiptors. —  In  Phelps  v.  Gilchrist,  28  N. 
H.  266,  the  court  said  that  the  practice  of  tak- 
ing the  receipts  for  attached  property  probably 
grew  along  with  the  practice  of  making  attach- 

707  Volume  XXV. 


Powers,  Duties, 


SHERIFFS  AND  CONSTABLES. 


and  Liabilities. 


of  the  officer,  and  the  officer  may  resume  possession  at  pleasure,1  even  as 
against  one  who  receives  the  property  from  the  receiptor,8  and  he  may  main- 
tain actions  against  third  persons  who  wrongfully  injure  the  property  or 
deprive  the  receiptor  of  possession.3 

Liability  of  Officer  for  Receiptor's  Acts.  —  This  receiptor,  or  person  to  whom  the 
officer  turns  over  the  propert}',  is  regarded  as  the  servant  or  agent  of  the  offi- 
cer, and  the  officer  remains  liable  for  such  receiptor's  acts,4  but  if  the  plain- 
tiff in  attachment  nominates  the  person  to  act  as  receiptor,  he  cannot  hold 
the  officer  liable  for  loss  arising  through  the  negligence  or  infidelity  of  such 
receiptor;5  so  if  the  plaintiff  in  attachment  adopts  the  act  of  the  sheriff 
by  suing  on  the  receipt  in  his  own  name,  the  liability  of  the  sheriff  for  the 
property  is  discharged.6 

(b)  Liability  of  Eeceiptor  to  Officer  —  aa.  In  General. — The  receiptor  or  custodian 
is  merely  the  bailee  or  agent  of  the  officer  and  is  bound  to  deliver  the  property 
to  the  sheriff  on  demand,  and  for  his  failure  to  do  so  the  sheriff  may  maintain 
an  action  for  its  possession  or  for  damages  for  its  conversion,7  but  as  this 


merits,  and  was,  in  its  nature,  a  simple  deposit, 
the  delivery  of  the  property  to  be  kept  until 
called  for  by  the  attaching  officer. 

Officer  under  No  Obligation  to  Take  Receipt.  — 
Moulton  v.  Chadborne,  31  Me.  152. 

The  Written  Receipt  given  by  a  receiptor  can- 
not be  varied  by  parol  evidence.  Wakefield  v. 
Stedman,  12  Pick.  (Mass.)  562. 

1.  Possession  of  Receiptor  Possession  of  Officer. 
—  Connecticut.  —  Jones  v.  Gilbert,  13  Conn. 
507  ;  Parks  v.  Sheldon,  36  Conn.  466. 

Kentucky.  —  Richardson  v.  Bartley,  2  B.  Mon. 
(Ky.)  328. 

Maine.  —  Gilmore  v.  McNeil,  45  Me.  599. 

Massachusetts.  —  Bacon  v.  Lincoln,  2  Cush. 
(Mass.)  124;  Denny  v.  Willard,  11  Pick. 
(Mass.)  519,  22  Am.  Dec.  389;  Bond  v.  Padel- 
ford,  13  Mass.  394. 

New  Hampshire.  —  Whitney  v*.  Farwell,  10 
N.  H.  9;  Phelps  v.  Gilchrist,  30  N.  H.  171. 

New  York.  —  Burrall  v.  Acker,  23  Wend.  (N. 
Y.)  606,  35  Am.  Dec.  582. 

2.  Bond  v.  Padelford,  13  Mass.  394  (delivery 
by  receiptor  to  attachment  debtor)  ;  Briggs  v. 
Mason,  31  Vt.  433.  Compare  Clark  v.  Morse, 
10  N.  H.  236. 

3.  Officer's  Right  of  Action.  —  Thus,  where  a 
sheriff  attached  goods  in  Massachusetts  and  put 
them  in  the  hands  of  a  receiptor  in  Rhode 
Island,  it  was  held  that  the  sheriff  could  main- 
tain trespass  in  Massachusetts  against  a  stranger 
who  took  them  from  the  receiptor  in  Rhode 
Island.  Brownell  v.  Manchester,  1  Pick.  (Mass.) 
232. 

4.  Liability  of  Officer  for  Acts  of  Receiptor  — 

California.  —  Aigeltinger  v.  Whelan,  133  Cal. 
1 10. 

Florida.  —  Chapman  v.  Reddick,  41  Fla.  120. 

Maine.  —  Clark  v.  Clough,  3  Me.  357 ; 
Humphreys  v.  Cobb,  22  Me.  380 ;  Torrey  v. 
Otis,  67  Me.  573. 

Massachusetts.  —  Lawrence  v.  Rice,  12  Met. 
(Mass.)  527;  Wentworth  v.  Leonard,  4  Cush. 
(Mass.)  415;  Parker  v.  Warren,  2  Allen 
(Mass.)  187;  Donham  v.  Wild,  19  Pick.  (Mass.) 
520,  31  Am.  Dec.  161;  Whittier  v.  Smith,  11 
Mass.  2ri  ;  Phillips  v.  Bridge,  11  Mass.  242. 

New  Hampshire.  —  Smith  v.  Brown,  14  N.  H. 
67;  Towle  v.  Robinson,  15  N.  H.  408;  Lamprey 
v.  Leavitt,  20  N.  H.  544  ;  Cross  v.  Brown,  41  N. 
H.  283;  Waitt  v.  Thompson,  43  N.  H.  161,  80 
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Am.  Dec.  136.  Compare  Howard  v.  Whitte- 
more,  9  N.  H.  133;  Runlett  v.  Bell,  5  N.  H. 

433- 

Vermont.  —  McK.  Ormsby  v.  Morris,  29  Vt. 
417;  Gilbert  v.  Crandall,  34  Vt.  188. 

Deposit  in  Bank. —  In  Phillips  v.  Lamar,  27 
Ga.  228,  73  Am.  Dec.  731,  a  sheriff  was  held 
liable  for  money  collected  on  execution  and  lost 
by  failure  of  the  bank  in  which  he  had  deposited 
it  of  his  own  accord. 

5.  Receiptor  Nominated  by  Attachment  Plain- 
tiff.—  Jenney  v.  Delesdernier,  20  Me.  183;  Rice 
v.  Wilkins,  21  Me.  558;  Farnham  v.  Gilman,  24 
Me.  250  ;  Hapgood  v.  Fisher,  30  Me.  502  ;  Jew- 
ett  v.  Dockray,  34  Me.  45  ;  Davis  v.  Maloney, 
79  Me.  110;  Donham  v.  Wild,  19  Pick.  (Mass.) 
520,  31  Am.  Dec.  161.  See  also  Anthony  v. 
Comstock,  1  R.  I.  461  ;  Abbott  v.  Edgerton,  30 
Vt.  208. 

6.  Runlett  v.  Bell,  5  N.  H.  433.  See  also 
Howard  v.  Whittemore,  9  N.  H.  133. 

7.  Action    by     Officer    Against  Reoeiptor  — * 

Connecticut.  —  Fitch  v.  Chapman,  28  Conn.  257  ; 
Parks  v.  Sheldon,  36  Conn.  466. 

Maine.  —  Merrill  v.  Curtis,  18  Me.  272;  Farn- 
ham v .  Gilman,  24  Me.  250  ;  Hinckley  v.  Bridg- 
ham,  46  Me.  450  ;  Thompson  v.  Smiley,  50  Me. 
67 ;  Torrey  v.  Otis,  67  Me.  573 ;  Hunter  v. 
Peaks,  74  Me.  363. 

Massachusetts.  —  Ives  v.  Hamlin,  5  Cush. 
(Mass.)  534;  Miller  v.  Clark,  8  Pick.  (Mass.) 
412;  Baker  v.  Fuller,  21  Pick.  (Mass.)  318; 
Webster  v.  Coffin,  14  Mass.  196;  Jenney  v. 
Rodman,  16  Mass.  464. 

New  Hampshire.  —  Cargill  v.  Webb,  10  N.  H. 
T99;  Webb  v.  Steele.  13  N.  H.  230;  Stevens  v. 
Eames,  22  N.  H.  568 ;  Holt  v.  Burbank,  47  N. 

H.  164. 

New  York.  —  Dezell  v.  Odell,  3  Hill  (N.  Y.) 
215,  38  Am.  Dec.  628;  People  v.  Onondago  C. 
PL,  19  Wend.  (N.  Y.)  79. 

Rhode  Island.  —  Anthony  v.  Comstock,  1  R. 

I.  454- 

Vermont.  —  Davis  v.  Miller,  1  Vt.  9  ;  Spencer 
v.  Williams,  2  Vt.  209,  19  Am.  Dec.  711  ;  Bliss 
v.  Stevens,  4  Vt.  88;  Sibley  v.  Story,  8  Vt.  15; 
Page  -'.  Thrall,  11  Vt.  230;  Pettes  v.  Marsh,  15 
Vt.  454,  40  Am.  Dec.  689 ;  Maxfield  v.  Scott, 
17  Vt.  634;  Allen  v.  Carty,  10  Vt.  65  ;  Ferris  v. 
Smith.  24  Vt.  27;  Brown  v.  Gleed,  33  Vt.  147; 
Rider  v.  Sheldon,  56  Vt.  459. 
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right  of  action  is  based  on  the  special  property  of  the  officer  arising  out  of  his 
liability  over  to  third  persons,  he  cannot,  after  he  has  been  discharged  from 
all  such  liability,  maintain  any  action  against  the  receiptor  or  custodian  with 
regard  to  the  property.1 

The  Receiptor  Is  Required  to  Use  Ordinary  Care  in  the  preservation  of  the  property 
intrusted  to  him,  and  if  through  the  want  of  such  care  the  property  is  lost, 
he  becomes  liable  to  the  sheriff,2  but  he  is  at  most  a  mere  bailee  for  hire,  and 
has  been  held  not  liable  for  nondelivery  where  the  property  was  destroyed 
without  his  fault.3 

66.  Demand  —  The  sheriff  should,  as  a  rule,  make  a  demand  on  the 
receiptor  or  custodian  before  instituting  an  action  for  the  property  or  its 
value,4  but  a  demand  is  not  necessary  where  the  bailment  with  the  custodian 
required  a  return  of  the  property  at  a  particular  time,  and  such  time  has 
elapsed,5  or  where  the  receiptor  has  converted  the  property,6  or  where  he 
has  absolutely  disabled  himself  from  complying  with  a  demand  if  it  had  been 
made.7  After  demand  the  receiptor  is  to  be  given  a  reasonable  time  to 
comply  therewith,8  but  an  express  refusal  to  deliver  is  not  necessary  to  fix 
his  liability.9 


The  Officer  May  Sue  in  His  Own  Name  on  a  Re- 
ceipt for  Property  Attached  by  a  Deputy,  such  re- 
ceipt being  conditioned  to  deliver  on  demand  to 
any  officer  authorized  to  receive  property.  Smith 
zf.  Wadleigh,  18  Me.  95. 

Deputy  May  Himself  Sue  Receiptor.  —  Hutch- 
inson v.  Parkhurst,  1  Aik.  (Vt.)  258. 

The  Expiration  of  the  Sheriff's  Term  of  Office 
does  not  affect  his  right  to  sue  the  receiptor. 
Bradbury  v.  Taylor,  8  Me.  130. 

1.  Officer's  Right  of  Action  Dependent  on  Lia- 
bility Over —  Connecticut.  —  Clark  v.  Gaylord, 
24  Conn.  484;  Dayton  -'.  Merritt,  33  Conn.  184; 
Pond  v.  Cooke,  45  Conn.  126;  Pond  v.  Cummins, 
50  Conn.  372. 

Maine.  —  Norris  v.  Bridgham,  14  Me.  429; 
Sawyer  v.  Mason,  19  Me.  49;  Penobscot  Boom 
Corp.  v.  Wilkins,  27  Me.  345  ;  Moulton  v. 
Chapin,  28  Me.  505  :  Mitchell  v.  Gooch,  60  Me. 
1 10;  Shepherd  v.  Hall,  77  Me.  369. 

Massachusetts.  —  Shumway  v.  Carpenter,  13 
Allen  (Mass.)  68;  Butterfield  v.  Converse,  10 
Cush.  (Mass.)  317;  Sprague  v.  Wheatland,  3 
Met.  (Mass.)  416;  Andrews  v.  Southwick,  13 
Met.  (Mass.)  535;  Parker  v.  Warren,  2  Allen 
(Mass.)  187;  Lewis  v.  Webber,  116  Mass.  450; 
Wright  v.  Dawson,  147  Mass.  384,  9  Am.  St. 
Rep.  724. 

New  Hampshire.  —  Hill  v.  Wiggin,  31  N.  H. 
292;  Holt  v.  Burbank,  47  N.  H.  164;  Stone  v. 
Sleeper,  59  N.  H.  205. 

Nezv  York.  —  Brown  v.  Cook,  9  Johns.  (N. 
Y.)  361;  Browning?'.  Hanford,  5  Hill  (N.  Y.) 
588,  40  Am.  Dec.  369. 

Vermont.  —  Jameson  v.  Ware,  6  Vt.  610; 
Allen  v.  Carty,  19  Vt.  65  ;  Frost  v.  Kellogg,  23 
Vt.  308;  Roberts  v.  Carpenter,  53  Vt.  678. 

Wisconsin.  —  Perry  v.  Williams,  39  Wis. 
339- 

2.  Ordinary  Care  Required  of  Receiptor.  —  Cross 
v.  Brown,  41  N.  H.  283. 

3.  Jones  v.  Gilbert,  13  Conn.  507;  Shaw  v. 
Laughton,  20  Me.  266  (death  of  animal).  In 
Thayer  v.  Hunt,  2  Allen  (Mass.)  449,  where 
the  receiptor  allowed  the  attaching  debtor  to 
keep  and  sell  the  property  —  a  horse  —  he  was 
held  liable  for  nondelivery  though  the  horse 
subsequently  died  without  the  fault  of  any  one. 


4.  Demand  —  Necessity  in  General.  —  Bicknell 
V.  Hill,  33  Me.  297  ;  Jameson  v.  Ware,  6  Vt. 
610;  Page  v.  Thrall,  11  Vt.  230;  Carpenter  v. 
Snell,  37  Vt.  255. 

Demand  on  Personal  Representative  in  Case  of 
Death  of  Receiptor.  —  Carpenter  v.  Snell,  37  Vt. 
255- 

By  Whom  Made  —  Agent.  —  Where  a  demand 
is  made  on  the  receiptor  by  an  officer  other  than 
the  one  to  whom  the  receipt  was  given,  the  au- 
thority of  the  second  officer  to  make  such  de- 
mand must  be  made  apparent  to  the  receiptor 
before  his  refusal  to  deliver  can  be  regarded  as 
a  breach  of  his  contract.  Phelps  v.  Gilchrist, 
28  N.  H.  266. 

Joint  Receiptors. —  Where  attached  property  is 
receipted  for  by  two,  a  demand  of  one  is  suffi- 
cient to  warrant  the  officer  to  sue  both  for  non- 
delivery.   Griswold  v.  Plumb.  13  Mass.  298. 

Sufficiency  of  Demand.  —  Moore  v.  Fargo,  1 1 2 
Mass.  254. 

Place  of  Demand. —  Gilmore  v.  McNeil,  46  Me. 
532. 

Tender  of  Receipt  with  Demand.  —  Gilmore  v. 
McNeil,  45  Me.  599;  Davis  v.  Maloney,  79  Me. 
1 10. 

5.  Demand  Not  Necessary  -  Stipulation  for  De- 
livery at  Specified  Time.  —  Shaw  v.  Laughton,  20 
Me.  266;  Low  V.  Dunham,  61  Me.  566;  Hunter 
v.  Peaks,  74  Me.  363  ;  Wentworth  7'.  Leonard. 
4  Cush.  (Mass.)  418;  Hodskin  v.  Cox,  7  Cush. 
(Mass.)  471  ;  Parker  v.  Warren.  2  Allen  (Mass.) 
187;  Cargill  v.  Webb,  10  N.  H.  199. 

6.  Conversion  by  Receiptor.  — Stevens  v.  Fames. 
22  N.  H.  568.  Compare  Bicknell  v.  Hill,  33 
Me.  297.  Thus,  no  demand  on  the  receiptor  is 
necessary  to  fix  liability  where  he  has  mortgaged 
the  property  to  pay  his  own  debt,  the  mortgage 
constituting  a  conversion.  Stevens  V.  Fames. 
22  N.  H.  568. 

7.  Impossibility  of  Compliance.  —  Parker  v. 
Warren,  2  Allen  (Mass.)  187.  See  also  Jame- 
son v.  Ware,  6  Vt.  610. 

8.  Reasonable  Time  to  Comply  with  Demand.  — 
Gilmore  v.  McNeil,  46  Me.  532;  Jameson  v. 
Ware,  6  Vt.  610. 

9.  Erpress  Refusal  to  Deliver  Not  Essential  to 
Liability. —  Scott  7'.  Whittemore.  27  N.  H.  309. 
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cc.  Damages.  —  The  measure  of  damages  in  an  action  against  the  receiptor 
for  failure  to  turn  over  the  property  is,  as  a  general  rule,  the  value  of  the  prop- 
erty ; 1  but  if  the  receiptor  has  turned  over  the  property  to  the  attachment 
debtor,  the  officer  can  recover  as  damages  for  nondelivery  only  the  amount  of 
the  judgment,  with  his  fees,  if  the  value  of  the  property  exceeds  that  amount.8 
If  the  property  is  shown  to  be  that  of  the  receiptor,  only  nominal  damages 
are  recoverable  against  him  for  nondelivery.3 

The  Value  of  the  Property  as  Expressed  in  the  Receipt  is  conclusive  on  the  officer,  in 
an  action  on  the  receipt,  and  he  cannot  show  that  the  property  was  of  greater 
value,4  nor  can  the  receiptor  show  that  the  property  was  of  less  value.5 

dd.  Defenses.  —  In  an  action  against  a  receiptor  for  refusal  to  turn  over  the 
property  he  cannot  defend  on  the  ground  that  the  levy  by  the  officer  was 
excessive.6  If  after  a  receiptor  has  wrongfully  parted  with  the  property  the 
officer  regains  possession,  the  receiptor  is  discharged.7 

The  Payment  of  the  Amount  of  the  Execution  to  the  sheriff  discharges  the  receiptor 
though  the  officer  does  not  pay  over  the  money  to  the  judgment  creditor.8 

An  Amendment  of  the  Pleadings  which  does  not  increase  the  liability  of  the 
attachment  defendant  will  not  discharge  the  receiptor  from  liability.9 

Return  of  Goods.  —  Where  the  receiptor  is  to  redeliver  on  demand  he  cannot 
discharge  himself  by  an  offer  to  redeliver  before  demand.10  The  sheriff  is  not 
bound  to  receive  from  the  receiptor  a  part  only  of  the  property,11  nor  is  he 
required  to  receive  a  different  article,  though  of  the  same  quality  as  that 
attached.18  So,  also,  after  the  receiptor  has  failed  to  deliver  on  demand  he 
cannot  discharge  his  liability  to  the  officer  as  for  a  conversion  by  a  subsequent 
offer  to  deliver. 13  Where  the  receiptor  agrees  to  keep  property  consist- 
ing of  cattle  and  hay  without  expense,  it  is  no  defense  for  not  delivering  the 
hay  that  it  was  used  to  feed  the  cattle.14 


1.  Measure  of  Damages  —  Value  of  Property. — 

Burk  v,  Webb,  32  Mich.  173;  Bissel  v.  Hunting- 
ton, 2  N.  H.  142;  Cross  v.  Brown,  41  N.  H.  283  , 
Clement  v.  Little,  42  N.  H.  563 ;  Catlin  v. 
Lowrey,  1  D.  Chip.  (Vt.)  396.  Compare  An- 
thony v.  Comstock.  1  R.  I.  454. 

In  Haynes  v.  Tenney,  45  N.  H.  183,  where  a 
sheriff  attached  the  same  goods  in  two  suits, 
and  took  separate  receipts  without  informing 
the  receiptor  as  to  the  priority  of  the  attach- 
ments, judgment  was  recovered  in  one  suit, 
and  the  sheriff,  with  execution  in  his  hands, 
demanded  delivery  by  the  receiptor,  who  there- 
upon paid  the  amount  of  that  execution.  It 
was  held  that  though  the  attachment  in  the 
other  suit  was  entitled  to  priority,  yet  the  re- 
ceiptor could  be  held  accountable  to  the  sheriff 
for  nondelivery  for  only  the  difference  between 
what  he  had  paid  on  the  execution  and  the 
value  of  the  property. 

2.  Amount  of  Judgment.  —  Burk  v.  Webb,  32 
Mich.  173;  Scott  v.  Whittemore,  27  N.  H.  309; 
Clement  v.  Little,  42  N.  H.  563. 

3.  Nominal  Damages  —  Receiptor  Owner  of 
Attached  Property. —  Edmunds  v.  Hill,  133  Mass. 
44S- 

4.  Recital  in  Receipt  as  Proof  of  Value.  —  Par- 
sons v.  Strong,  13  Vt.  235.  Where  a  part  of 
the  property  is  withdrawn  from  the  receiptor's 
custody,  so  as  to  discharge  him  pro  tanto,  the 
measure  of  damages  is  the  value  expressed 
therein,  less  the  value  of  the  property  taken 
from  the  receiptor.    Alien  v.  Carty,  19  Vt.  65. 

5.  Recital  of  Value  Binding  on  Receiptor.  — 
Jones  v.  Gilbert,  13  Conn.  507;  Stevens  v. 
Stevens,  39  Conn.  474 ;  Enscoe  v.  Dunn,  44 
Conn.  93;   Smith  v.   Mitchell,   31    Me.  287; 


Hunter  v.  Peaks,  74  Me.  363 ;  Bruce  v.  Pet- 
tengill,  12  N.  H.  341  ;  Anthony  v.  Comstock,  1 
R..  I.  454;  Bowley  v.  Angire,  49  Vt.  41.  See 
also  Sawyer  v.  Mason,  19  Me.  4g. 

6.  Defenses  —  Excessive  Levy  Not  Available  to 
Receiptor.  —  Hunter  Peaks,  74  Me.  363 ; 
Dezell  v.  Odell,  3  Hill  (N.  Y.)  215,  38  Am. 
Dec.  628. 

7.  Possession  Regained  by  Sheriff,  —  Young  v. 

Walker,  12  N.  H.  502;  Beach  v.  Abbott,  4  Vt. 
605.  See  also  Rood  v.  Scott,  5  Vt.  263.  Thus, 
where  a  sheriff  takes  a  receipt,  and  the  re- 
ceiptor turns  the  property  over  to  the  attach- 
ment defendant,  and  the  sheriff,  with  full 
knowledge  of  the  facts,  attaches  the  same  prop- 
erty on  another  writ,  the  receiptor  is  not  liable 
for  not  redelivering  on  demand.  Young  v. 
Walker,  12  N.  H.  502. 

8.  Payment  by  Receiptor  of  Amount  of  Execu- 
tion. —  Webb  v.  Steele,  13  N.  H.  230. 

9.  Amendment  of  Pleadings.  —  Smith  v. 
Brown,  14  N.  H.  67.  See  also  Stevens  v. 
Bailey.  58  N.  H.  564. 

10.  Offer  to  Return  Attached  Goods  Before  De- 
mand.—  Rowland  v.  Cooper,  16  Gray  (Mass.) 
53  ;  Scott  v .  Whittemore,  27  N.  H.  309. 

11.  Offer  to  Return  Part  of  Goods. —  Gilmore  v. 
McNeil,  46  Me.  532;  Drown  v.  Smith,  3  N.  H. 
299. 

12.  Offer  to  Return  Other  Goods  of  Same  Quality. 

—  Gilmore  v.  McNeil,  46  Me.  532 ;  Scott  v. 
Whittemore.  27  N.  H.  309 ;  Anthony  v.  Com- 
stock, t  R.  I.  454. 

13.  Offer  Made  After  Conversion.  —  Thayer  v. 
Hunt,  2  Allen  (Mass.)  449;  Scott  v.  Whitte- 
More,  27  N.  H.  309  ;  Hill  v.  Wiggin,  31  N.  H.  292. 

14.  Scott  v.  Whittemore,  27  N.  H.  309. 
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Where  the  Property  Attached  Was  Exempt,  and  the  receiptor  turns  it  over  to  the 
debtor,  he  is  discharged  from  liability,  the  attaching  creditor  not  having  been 
prevented  from  attaching  other  property.1 

ee.  Estoppel.  —  The  receiptor  is  not  necessarily  estopped  from  denying  the 
title  of  the  attachment  or  execution  defendant  to  the  property  and  defending 
an  action  against  him  by  either  the  sheriff  or  the  attachment  debtor  on  the 
ground  that  the  title  to  the  property  is  in  himself;8  but  he  will  be  estopped 
when  at  the  time  of  the  seizure  of.  the  property  by  the  officer  and  the  subse- 
quent delivery  to  himself  he  failed  to  disclose  his  ownership,  and  his  later 
assertion  of  title  would  result  in  loss  to  the  officer  or  the  attachment  or  exe- 
cution creditor,3  and  also  where  the  receipt  expressly  recites  that  the  property 
is  that  of  the  attachment  debtor.4  The  estoppel  of  the  receiptor  to  deny  the 
attaching  debtor's  title  ends  when  he  has  redelivered  the  property  to  the 
sheriff,  and  he  may  then  set  up  a  claim  of  his  own  to  the  property.5  The 
receiptor  has  also  been  held  estopped  to  show  title  to  the  property  in  a  person 
other  than  the  attachment  defendant,6  especially  where  he  has  not  turned 
over  the  property  to  such  third  person  ;  7  but  where  the  property  attached  did 
not  belong  to  the  attachment  debtor,  and  the  receiptor  restored  it  to  the  true 
owner,  he  has  been  allowed  to  set  up  such  fact  as  a  defense  when  sued 
by  the  officer  for  nondelivery.8  The  receiptor  is  also  estopped  to  deny  the 
levy  of  the  attachment,9  or  to  deny  the  regularity  of  the  judgment  recovered 
in  the  attached  suit.10  If  the  action  is  brought  on  the  receipt,  the  receiptor 
is  estopped  to  deny  that  the  property  was  delivered  to  him.11 

(c)  Actions  by  Receiptor  Against  Third  Persons.  —  As  the  receiptor  is  liable  to  the 
officer  for  the  property,  he  has  such  a  special  property  therein  as  will  enable 


1.  Exempt  Property.  —  Stone  v.  Sleeper,  59  N. 
H.  205.  See  also  Thayer  v.  Hunt,  2  Allen 
(Mass.)  449.  Compare  Smith  v.  Cudworth,  24 
Pick.  (Mass.)  196. 

2.  Receiptor  Not  Necessarily  Estopped  to  Deny 
Title — California.  —  Bleven  v.  Freer,  10  Cal. 
172. 

Connecticut.  — Jones  v.  Gilbert,  13  Conn.  507  ; 
Fitch  v.  Chapman,  28  Conn.  257 ;  Dayton  v. 
Merritt,  33  Conn.  184. 

Maine.  —  Lathrop  v.  Cook,  14  Me.  414,  31 
Am.  Dec.  62 ;  Penobscot  Boom  Corp.  v.  Wilkins, 
27  Me.  345. 

Massachusetts.  —  Lewis  v.  Webber,  116  Mass. 
450. 

Minnesota. —  Mason  v.  Aldrich,  36  Minn. 
283. 

New  Hampshire.  —  Barron  v.  Cobleigh,  1 1  N. 
H.  557,  35  Am.  Dec.  505  (action  by  attachment 
debtor  against  receiptor  for  conversion)  ;  Morse 
v.  Hurd,  17  N.  H.  246. 

New  York.  —  Dezell  v.  Odell,  3  Hill  (N.  Y.) 
215,  38  Am.  Dec.  628. 

Vermont.  —  Adams  v.  Fox,  17  Vt.  361  ;  Hal- 
bert  v.  Sotile,  57  Vt.  358. 

Wisconsin.  —  Perry  v.  Williams,  39  Wis.  339  ; 
Williams  v.  Morgan,  50  Wis.  548. 

3.  Conduct  Prejudicial  to  Sheriff — California. 
—  Bleven  v.  Freer,  10  Cal.  172. 

Maine.  —  Drew  v.  Livermore,  40  Me.  266. 

Massachusetts.  —  Dewey  v.  Field,  4  Met. 
(Mass.)  381,  38  Am.  Dec.  376;  Bursley  v.  Ham- 
ilton, 15  Pick.  (Mass.)  40,  25  Am.  Dec.  433. 

New  York.  —  Phillips  v.  Hall,  8  Wend.  (N. 
Y.)  610,  24  Am.  Dec.  108;  People  v.  Reeder,  25 
N.  Y.  302. 

Wisconsin.  —  Perry  V.  Williams,  39  Wis. 
339- 

See  also  Clement  v.  Little,  42  N.  H.  563. 


4.  Reeital  of  Ownership  in  Attachment  Debtor. 

—  Penobscot  Boom  Corp.  v.  Wilkins,  27  Me. 
345;  Bacon  v.  Daniels,  116  Mass.  474.  Com- 
pare Dayton  v.  Merritt,  33  Conn.  184. 

5.  No  Estoppel  After  Redelivery  to  Sheriff.  — 
Johns  v.  Church,  12  Pick.  (Mass.)  557,  23  Am. 
Dec.  651  ;  Edmunds  v.  Hill,  133  Mass.  445. 

6.  Estoppel  to  Assert  Ownership  in  Third  Person. 

—  Clark  v.  Gaylord,  24  Conn.  484 ;  Bowley  v. 
Angire,  49  Vt.  41.  See  also  Thayer  v.  Hunt,  2 
Allen  (Mass.)  449.  Compare  Webster  v.  Har- 
per, 7  N.  H.  594. 

7.  Scott  v.  Whittemore,  27  N.  H.  309. 

8.  Return  of  Property  to  True  Owner.  —  Fisher 
v.  Bartlett,  8  Me.  122,  22  Am.  Dec.  225  ; 
Learned  v.  Bryant,  13  Mass.  224;  Hill  v.  Wig- 
gin,  31  N.  H.  292.  See  also  Sawyer  v.  Mason, 
19  Me.  49;  Burt  v.  Perkins,  9  Gray  (Mass.) 
317.  Compare  Colwell  v.  Richards,  9  Gray 
(Mass.)  374. 

9.  Estoppel  to  Deny  Levy  of  Attachment.  — 
Enscoe  v.  Dunn,  44  Conn.  93  ;  Drew  v.  Liver- 
more,  40  Me.  266 ;  Thompson  v.  Smiley,  50 
Me.  67;  Jewett  v.  Torrey,  11  Mass.  219:  Mor- 
rison v.  Blodgett,  8  N.  H.  238,  29  Am.  Dec. 
653  ;  Bruce  v.  Pettengill,  12  N.  H.  341  :  Clement 
v.  Little,  42  N.  H.  563  ;  Spencer  v.  Williams, 
2  Vt.  209,  19  Am.  Dec.  71 1  ;  Lowry  v.  Cady,  4 
Vt.  504,  24  Am.  Dec.  628 ;  Allen  v.  Butler,  9 
Vt.  122;  Pettes  v.  Marsh,  15  Vt.  454,  40  Am. 
Dec.  689. 

10.  Regularity  of  Judgment.  —  Brown  v.  At- 
well,  31  Me.  351;  Bean  v.  Ayers,  70  Me.  431: 
Burk  v.  Webb,  32  Mich.  173  ;  Holcomb  v.  C.  N. 
Nelson  Lumber  Co.,  30  Minn.  342. 

11.  Estoppel  to  Deny  Receipt  of  Property.  — 
Spencer  v.  Williams,  2  Vt.  209,  19  Am.  Dec. 
711  ;  Allen  v.  Butler,  9  Vt.  122;  "Burk  v.  Webb, 
32  Mich.  173. 
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him  to  maintain  actions  against  third  persons  who  wrongfully  interfere  with 
his  possession.1 

b.  Liability  for  Injury  to  or  Loss  of  Property.  —  A  sheriff  or 
constable,  with  regard  to  the  care  of  property  in  his  possession  seized  under 
judicial  process,  is  considered  a  bailee  for  hire,  and  as  such  is  required  to  use 
reasonable  care  in  the  preservation  of  the  property,2  and  the  fact  that  the 
owner  of  the  property  seized  by  the  officers  did  not  complain  of  the  manner 
in  which  it  was  being  kept  does  not  defeat  his  right  to  recover  against  the 
officer  for  his  negligence  in  keeping  such  property.3 

The  Officer  is  Not  an  insurer  of  the  safety  of  the  property,  and  cannot  be  held 
liable  in  case  of  the  loss  or  destruction  of  the  property  without  his  fault,4 
though  in  the  early  history  of  the  common  law  it  was  held  that  in  regard 


1.  Possessory  Action  by  Receiptor.  —  Burrows 
v.  Stoddard,  3  Conn.  160;  Poole  v.  Symonds,  1 
N.  H.  289,  8  Am.  Dec.  71  ;  Miller  v.  Adsit,  16 
Wend.  (N.  Y.)  335;  Thayer  v.  Hutchinson,  13 
Vt.  504,  37  Am.  Dec.  607.  Compare  Eastman 
v.  Avery,  23  Me.  248 ;  Ludden  v.  Leavitt,  9 
Mass.  104,  6  Am.  Dec.  45;  Dillenbeck  v. 
Jerome,  7  Cow.  (N.  Y.)  294. 

2.  Reasonable  Care  in  Preservation  of  Property 
—  United  States.  —  Pierce  v.  Strickland,  2 
Story  (U.  S.)  292;  Campbell  v.  Pope,  Hempst. 
(U.  S.)  271. 

Alabama.  —  Thorn  v.  Kemp,  98  Ala.  417. 

California.  —  Noble  v.  Desmond,  72  Cal.  330  ; 
Witkowski  v.  Hern,  82  Cal.  604  ;  Aigeltinger  v. 
Whelan,  133  Cal.  110. 

Georgia.  —  Gill  v.  Wilkinson,  30  Ga.  760 ; 
Cape  Fear  Steamboat  Co.  v.  Bartholomess,  67 
Ga.  452. 

Florida.  —  Chapman  v.  Reddick,  41  Fla.  120. 

Idaho.  —  Work  v.  Kinney,  (Idaho  1898)  51 
Pac.  Rep.  745. 

Indiana.  —  Stewart  v.  Nunemaker,  2  Ind.  47  ; 
State  v.  Nelson,  1  Ind.  522. 

Iowa.  —  Cresswell  v.  Burt,  61  Iowa  590. 

Kansas.  —  Holdredge  v.  McCombs,  8  Kan. 
App.  663. 

Kentucky.  —  Conover  v.  Gatewood,  2  A.  K. 
Marsh.  (Ky.)  566,  12  Am.  Dec.  451  ;  Rowe  v. 
Williams,  7  B.  Mon.  (Ky.)  202  ;  Tudor  v.  Lewis, 
3  Met.  (Ky.)  378;  Vance  v.  Van  Arsdale,  1 
Bush  (Ky.)  504. 

Louisiana.  —  Sandridge  v.  Jones,  2  La.  Ann. 
933  ;  Byrne  v.  Anderson,  8  La.  Ann.  139;  Lam- 
beth v.  Jobbrion,  41  La.  Ann.  749;  McRay  v. 
Scott,  39  La.  Ann.  iit6. 

Maine.  —  Lovejoy  v.  Hutchins,  23  Me.  272. 

Massachusetts.  —  Donham  v.  Wild,  19  Pick. 
(Mass.)  520,  31  Am.  Dec.  161  ;  Blake  v.  Kim- 
ball, 106  Mass.  115. 

MicJiigan.  —  Terry  v.  Metevier,  104  Mich.  50; 
Fletcher  v.  Aldrich,  81  Mich.  186. 

Nebraska.  —  Deering  v.  Wisherd,  46  Neb.  720. 

New  York.  —  Browning  v.  Hanford,  5  Hill 
(N.  Y.)  588,  40  Am.  Dec.  369;  Jenner  v.  Joliffe, 
9  Johns.  (N.  Y.)  381  ;  Ansonia  Brass,  etc.,  Co. 
v.  Babbitt,  74  N.  Y.  395. 

Ohio.  —  Fowble  v.  Rayberg,  4  Ohio  45. 

Pennsylvania.  — ■  Lord  v.  Toby  Valley  Supply 
Co.,  5  Pa.  Dist.  290  ;  Patterson  v.  Anderson,  40 
Pa.  St.  359,  80  Am.  Dec.  579. 

Tennessee.  —  Snell  V.  State,  2  Swan  (Tenn.) 
344- 

Texas.  ■ —  Ranken  v.  Jones,  (Tex.  Civ.  App. 
1899)  S3  S.  W.  Rep.  583. 

Vermont.  —  Smith  v.   Church,  27  Vt.   168 : 


Briggs  v.  Taylor,  28  Vt.  180;  McKOrmsby  v. 
Morris,  29  Vt.  417;  Fay  v.  Munson,  40  Vt.  468. 

Wisconsin. —  Gaertner  v.  Bues,  109  Wis.  165. 

Where  a  sheriff  attached  a  boat,  but  not  its 
contents,  it  was  held  that  his  responsibility  for 
such  contents  was  simply  that  of  a  bailee  with- 
out hire.    Briggs  v.  Dearborn,  99  Mass.  50. 

Where  a  sheriff  collected  money  and  put  it 
in  a  trunk  under  his  bed,  whence  it  was  stolen, 
while  he  was  asleep,  he  was  held  liable  for  the 
loss,  not  having  acted  with  due  diligence.  Gil- 
more  v.  Moore,  30  Ga.  628. 

Duty  to  Thresh  Grain  When  Necessary  for 
Preservation. —  Briggs  v.  Taylor,  35  Vt.  57. 

Duty  to  Feed  Animals.  —  Sewall  v.  Mattoon,  9 
Mass.  535. 

Duty  to  Pay  Storage  Charge.  —  Farris  v.  State, 
33  Ark.  70;  Aigeltinger  v.  Whelan,  133  Cal. 
1 10. 

Duty  to  Sue  to  Protect  Property.  —  In  Wood  v. 
Bodine,  32  Hun  (N.  Y.)  354,  a  sheriff  was  held 
liable  in  action  for  failure  to  keep  attached 
property,  notwithstanding  such  property  was 
forcibly  taken  from  his  possession  by  another 
officer,  as  he  was  guilty  of  neglect  of  duty 
thereafter  in  failing  to  retake  it  by  force  or 
bring  an  action  of  replevin  for  its  recovery. 

In  Ansonia  Brass,  etc.,  Co.  v.  Babbitt,  74  N. 
Y.  395,  it  was  held  to  be  no  defense  to  the 
sheriff  that  the  property  was  taken  by  a  United 
States  marshal  under  subsequent  process  from 
a  federal  court,  although  against  the  sheriff's 
protest,  as  the  sheriff's  right  to  the  possession 
was  paramount  to  that  of  the  marshal,  and  the 
fact  that  he  allowed  the  property  to  be  taken 
in  ignorance  of  his  legal  rights  did  not  excuse 
his  failure  in  his  duty  to  regain  the  property. 

3.  Briggs  v.  Taylor,  35  Vt.  57. 

4.  Officer  Not  Insurer  —  United  States. — 
Norris  v.  McCanna,  29  Fed.  Rep.  757. 

v.  McCanna,  29  Fed.  Rep.  757. 

Alabama.  —  Price  v.  Stone,  49  Ala.  543. 

Iowa.  —  Cresswell  v.  Burt,  61  Iowa  590. 

Maine.- — Robinson  v.  Barrows,  48  Me.  186. 

Mnssnchusetts.  —  Dorman  v.  Kane.  5  Allen 
(Mass.)  38;  Parrott  v.  Dearborn,  T04  Mass.  104. 

Michigan. — Fletcher  v.  Aldrich,  81  Mich.  186. 

New  Hampshire.  —  Kendall  v.  Morse,  43  N. 
H.  SS3. 

New  York.  —  Moore  v.  Westervelt.  21  N.  Y. 
103  ;  Browning  v.  Hanford,  5  Hill  (N.  Y.)  588, 
40  Am.  Dec.  369. 

Ohio.  —  Sammis  v.  Sly,  54  Ohio  St.  511,  56 
Am.  St.  Rep.  731.  Compare  Richardson  v. 
Spencer.  6  Ohio  13. 

Pennsylvania.  —  Clement  v.  Courtright,  9  Pa. 
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to  property  taken  on  final  process  the  officer  making  the  levy  should  be  liable 
for  its  safekeeping  and  forthcoming  in  all  cases,  unless  hindered  by  public 
force  or  inevitable  accident.1 

Measure  of  Damages.  —  The  damages  recoverable  against  a  sheriff  for  breach 
of  his  duty  in  the  care  of  property  are  the  damages  actually  received  by  the 
injured  party.2  The  expense  of  keeping  attached  property  is  a  lien  on  the 
property,  and  if  a  sheriff  is  sued  by  the  attachment  plaintiff  for  wasting  part 
of  the  property,  he  may  show  in  defense  that  it  was  applied  to  the  keeping 
of  the  rest,;{  but  the  sheriff  cannot  reduce  the  amount  of  damages  by  proving 
what  the  expense  of  keeping  the  property  would  have  been  when  in  fact  he 
has  not  kept  it.4 

c.  Extent  of  Officer's  Interest  in  Property.  —  The  duty  on  the 
part  of  the  sheriff  or  constable  to  protect  the  property  in  his  possession,  and 
have  it  forthcoming,  confers  on  him  a  special  interest  or  property  therein,5 
and  he  may  maintain  the  necessary  actions  to  protect  his  special  interest,6  such 
as  replevin,7  trespass,8  or  trover.9  The  right  of  the  officer  to  maintain 
actions  to  protect  his  possession  of  property  seized  depends  on  his  liability  to 
third  persons  to  have  the  property  forthcoming,  and  where  no  liability  of  this 
character  is  imposed  upon  him,  he  cannot  maintain  such  actions.10  A  third 
person  who  disturbs  the  possession  of  the  officer  cannot  defend  on  the  ground 
that  the  property  was  exempt,  as  exemption  is  a  personal  right  which  is 


Super.  Ct.  45.  Compare  Wheeler  v.  Hambright, 
9  S.  &  R.  (Pa.)  390;  Hartleib  v.  McLane,  44 
Pa.  St.  510,  84  Am.  Dec.  464. 

Vermont.  —  Bridges  v.  Perry,  14  Vt.  262. 

Compare  Gilmore  v.  Moore,  30  Ga.  628  ;  Col- 
lins v.  Terrall,  2  Smed.  &  M.  (Miss.)  386. 

To  prove  due  care  on  the  officer's  part,  he 
may  show  his  habit  of  using  due  care  in  regard 
to  the  property.  Dorman  v.  Kane,  5  Allen 
(Mass.)  38. 

Loss  through  Theft. —  Dorman  v.  Kane,  5 
Allen  (Mass.)  38. 

Accidental  Destruction  by  Fire.  —  Browning  v. 
Hanford,  5  Hill  (N.  Y.)  588,  40  Am.  Dec.  369; 
Fletcher  v.  Aldrich,  81  Mich.  186. 

1.  Mildmay  v.  Smith,  2  Saund.  343 ;  Clerk 
v.  Withers,  2  Ld.  Raym.  1075. 

2.  Measure  of  Damages  —  United  States.  — 
Lowenberg  v.  Jefferies,  74  Fed.  Rep.  385 ; 
Pierce  v.  Strickland,  2  Story  (U.  S.)  292. 

Delaware.  —  State  v.  Ogle,  2  Houst.  (Del.) 
371- 

Kentucky.  —  Tudor  v.  Lewis,  3  Met.  (Ky.) 
378. 

Missouri.  —  State  v.  Langdon,  57  Mo.  353. 
Nebraska.  —  Johnson  v.  Bartek,  56  Neb.  422. 
Pennsylvania.  —  Mitchell  v.  Com.,  37  Pa.  St. 
187. 

Vermont.  —  Brown  v.  Richmond,  27  Vt.  583. 

Thus,  a  sheriff  is  not  liable  to  an  execution 
plaintiff  for  leaving  property  which  he  has 
levied  in  the  possession  of  the  judgment  debtor, 
even  though  the  latter  absconds  with  such  prop- 
erty, where  it  is  shown  that  there  were,  in  the 
hands  of  the  officer,  senior  executions  which 
would  have  absorbed  all  the  proceeds  of  a  sale 
of  such  property.  Gaines  v.  Downes,  Harp.  L. 
(S.  Car.)  72. 

3.  Expense  of  Keeping  Attached  Property.  — 
Twombly  v.  Hunewell.  2  Me.  221. 

4.  Lovejoy  v.  Hutcfains,  23  Me.  272.  And 
see  Tyler  v.  Ulmer,  12  Mass.  163. 

5.  Special  Property  of  Officer.  —  Bondurant  v. 
Buford,  1  Ala.  359,  35  Am.  Dec.  33  ;  Richard- 
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son  v.  Bartley,  2  B.  Mon.  (Ky.)  328;  Strout  v. 
Bradbury,  5  Me.  313;  Lathrop  v.  Blake,  23  N. 
H.  46;  Rhoads  v.  Woods,  41  Barb.  (N.  Y.)  471. 

The  sheriff  acquires  a  special  property  in  at- 
tached property  which  authorizes  him  to  pursue 
it  when  taken  beyond  his  territorial  limits,  and 
peaceably  assert  his  right  to  it.  Lovejoy  v. 
Hutchins,  23  Me.  27,2. 

Insurable  Interest. —  See  the  title  Fire  Insur- 
ance, vol.  13,  p.  151. 

Termination  of  the  Term  of  Office  of  the  sheriff 
does  not  impair  his  special  property.  Rogers  v. 
Darnaby,  4  B.  Mon.  (Ky.)  238. 

6.  Actions  to  Protect  Special  Property.  — 
Campbell  v.  Pope,  Hempst.  (U.  S.)  271  ;  Col- 
lins v.  Smith,  16  Vt.  9. 

A  sheriff  of  one  state  may  sue  in  another 
state  for  property  fraudulently  taken  out  of  his 
possession.    Newman  v.  Wilson,  1  La.  Ann.  48. 

7.  Replevin. —  Gordon  v.  Jenney,  16  Mass. 
465  ;  Battis  v.  Hamlin,  22  Wis.  669.  See  also 
the  title  Replevin,  vol.  24,  p.  485. 

8.  Trespass. —  Barker  v.  Miller,  6  Johns.  (N. 
Y.)  195;  Whitney  v.  Ladd,  10  Vt.  165;  West 
River  Bank  v.  Gorham,  38  Vt.  649.  See  also 
the  title  Trespass. 

9.  Trover.  —  Dearborn  v.  Kelley,  3  Allen 
(Mass.)  426;  Badlam  v.  Tucker,  1  Pick.  (Mass.) 
389,  11  Am.  Dec.  202;  Odiorne  v.  Colley,  2  N. 
H.  66,  9  Am.  Dec.  39  ;  Lathrop  v.  Blake,  23  N. 
H.  46;  Dezell  v.  Odell,  3  Hill  (N.  Y.)  215,  38 
Am.  Dec.  628:  Lowry  v.  Walker,  5  Vt.  181. 
See  also  the  title  Trover. 

10.  Norris  v.  Bridgham,  14  Me.  429;  Clark  v, 
Norton,  6  Minn.  412;  Earl  v.  Camp,  16  Wend. 
(N.  Y.)  562. 

A  constable  cannot  maintain  trespass  against 
another  for  taking  attached  property  where  the 
writ,  though  regular  on  its  face,  is  void  for 
lack  of  jurisdiction.  The  rule  justifying  an 
officer  acting  under  process  apparently  regular 
is  one  of  protection  only ;  he  cannot  build  a 
title  on  it.  Horton  v.  Hendershot.  1  Hill  (N. 
Y.)  118;  Earl  v.  Camp,  16  Wend.  (N.  Y.)  562. 
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available  only  to  the  defendant  in  execution.1 

d.  RETURN  OF  PROPERTY.  —  Where  the  process  upon  which  the  property 
was  seized  is  dissolved,  it  is  the  general  duty  of  the  officer  to  return  the  prop- 
erty to  the  person  from  whom  it  was  taken,2  but  where  the  interest  of  one 
tenant  in  common  is  attached  on  dissolution  of  the  attachment,  the  officer 
may  relieve  himself  of  liability  by  delivering  the  property  to  the  other  tenant 
in  common.3  So  if  an  attachment  defendant,  pending  the  attachment, 
conveys  his  interest  in  the  property,  the  officer  is  justified  in  delivering  the 
property,  upon  dissolution  of  the  attachment,  to  the  vendee.4  Similarly,  if 
an  attachment  is  dissolved  by  the  bankruptcy  or  insolvency  of  the  defendant, 
the  sheriff  is  justified  in  turning  over  the  property  to  the  assignee  in 
bankruptcy  or  insolvency.5 

12.  In  Regard  to  Funds  —  a.  Liability  for  Failure  to  Pay  Over  — 
(i)  In  General.  —  As  a  general  rule,  a  sheriff  or  constable  who  has  collected 
money  upon  legal  process  is  bound  to  pay  it  over  to  the  party  entitled  thereto, 
upon  proper  demand,  and  for  a  wrongful  failure  or  refusal  to  do  so  he  is  liable 
individually,  and  also  upon  his  official  bond  where  the  wrongful  detention  of 
the  money  amounts  to  a  breach  of  official  duty.6  If  it  does  not  amount  to  a 
breach  of  official  duty,  the  remedy  against  the  officer  individually  is  exclusive, 
and  no  action  can  be  maintained  upon  his  bond.7  Such  is  the  rule  where  the 
officer  has  received  the  money  unofficially,8  or  has  exacted  it  without  authority 
of  law,9  or  has  received  something  other  than  money  in  satisfaction  of  an 
execution.10 

Retention  of  Fees  or  Expenses.  —  An  officer  who  has  collected  money  upon  legal 


1.  Earl  v.  Camp,  16  Wend.  562. 

2.  Return  of  Property.  —  Elrod  v.  Hamner, 
120  Ala.  463,  74  Am.  St.  Rep.  43  ;  Gay  v. 
Burgess,  59  Ala.  575  ;  Sam  Yuen  v.  McMann, 
99  Cal.  497;  Howard  v.  Smith,  12  Pick.  (Mass.) 
202;  Dennie  v.  Smith,  129  Mass.  143;  Rund  v. 
Blatt,  170  Mass.  469;  Memphis  Grocery  Co.  v. 
Anderson,  76  Miss.  322;  State  v.  Fitzpatrick, 
64  Mo.  185;  Levy  v.  McDowell,  45  Tex.  220. 
See  also  Thorn  v.  Kemp,  98  Ala.  417. 

3.  Frost  v.  Kellogg,  23  Vt.  308. 

4.  State  v.  Fitzpatrick,  64  Mo.  188. 

5.  Bolander  v.  Gentry,  36  Cal.  105,  95  Am. 
Dec.  162;  Grant  v.  Lyman,  4  Met.  (Mass.)  470. 

6.  Officer  Liable  for  Wrongful  Failure  to  Pay 
Over  in  Genera). — Brobst  v.  Skillen,  16  Ohio  St. 
382,  88  Am.  Dec.  458;  King  v.  Nichols,  16  Ohio 
St.  80  ;  Woolard  v.  Favorite,  9  Ohio  Cir.  Dec. 
686,  17  Ohio  Cir.  Ct.  72;  Schneider  v.  Sears,  13 
Oregon  69;  Harper  v.  Fox,  7  W.  &  S.  (Pa.) 
142;  State  v.  Cason,  11  S.  Car.  392;  McClane  v. 
Rogers,  42  Tex.  214. 

Liability  Not  Affected  by  Expiration  of  Term  of 
Office.  —  King  v.  Nichols,  16  Ohio  St.  80;  Hub- 
bard v.  Elden,  43  Ohio  St.  380. 

Presumption  that  Sheriff  Has  Performed  His  Duty. 

—  Harrison  v.  Garnett,  97  Va.  697. 

Liability  as  to  Notes  Received  for  Collection.  — 
Brumble  v.  Brown,  71  N.  Car.  513.  And  see 
State  v.  Wall,  8  Ired.  L.  (30  N.  Car.)  11  :  Parks 
v.  Alexander,  7  Ired.  L.  (29  N.  Car.)  412. 

The  Judgment  on  Which  the  Execution  Was  Based 
need  not  be  introduced.  The  recital  thereof  in 
the  execution  is  prima  facie  proof  of  its  exist- 
ence.   Hill  v.  Fitzpatrick,  6  Ala.  314. 

7.  When  Liable  Individually  but  Not  upon  Bond. 

—  A  judgment  debtor  may  maintain  an  action 
against  the  personal  representatives  of  a  de- 
ceased sheriff  to  recover  back  money  paid  on  an 
execution  based  on  a  judgment  which  has  been 
reversed  since  the  officer's  death,  but  he  cannot 


sue  on  the  officer's  bond  for  this  purpose.  State 
v.  Vananda,  7  Blackf.  (Ind.)  214. 

Wrongful  failure  to  pay  over  to  the  execution 
plaintiff  money  collected  on  execution  does  not 
constitute  a  breach  of  a  sheriff's  bond  condi- 
tioned to  turn  over  to  his  successor  all  money 
coming  into  his  hands  by  virtue  of  his  office  ; 
but  the  sheriff  is  liable  individually  for  the 
wrongful  detention  of  the  money.  Tate  v.  Peo- 
ple, 6  Colo.  App.  202. 

8.  Money  Received  Unofficially. —  Dean  v. 
Governor,  13  Ala.  526;  Brown  v.  Mosely,  11 
Smed.  &  M.  (Miss.)  354.  And  see  Kinnard  v. 
Willmore,  2  Heisk.  (Tenn.)  619. 

Money  Received  on  an  Execution  After  the  Re- 
turn Day  is  received  unofficially  within  the  above 
rule.  Planters'  Bank  v.  Scott,  5  How.  (Miss.) 
246.  And  see  the  cases  cited  in  the  note  im- 
mediately preceding. 

Where  a  constable  who  had  an  execution  in 
his  hands  delivered  it  to  another  constable,  who 
collected  the  money,  it  was  held  that  the  latter 
officer  was  not  liable  on  his  bond  for  failure  to 
pay  over  the  money  to  the  plaintiff,  but  that  he 
might  be  sued  personally  in  assumpsit  for  money 
had  and  received.  Pettijohn  v.  Hudson,  4  Harr. 
(Del.)  178. 

In  North  Carolina  sheriffs  and  constables  are 
by  statute  made  liable  on  their  official  bonds  for 
money  received  by  them  on  claims  put  into 
their  hands  for  collection,  even  though  the 
money  is  collected  without  suit.  But  this  lia- 
bility does  not  extend  to  money  collected  by 
them  on  claims  above  the  jurisdiction  of  a  single 
justice.  State  v.  Long,  8  Ired.  L.  (30  N.  Car.) 
513  ;  State  v.  Allen,  5  Ired.  L.  (27  N.  Car.)  36; 
State  v.  Long,  7  Ired.  L.  (29  N.  Car.)  379. 

9  Treasurers  v.  Buckner,  2  McMull.  L.  (S. 
Car.)  327;  De  Sisto  v.  Stimmel,  58  N.  Y.  App. 
Div.  486. 

10,  Draper  v.  State,  1  Head  (Tenn.)  262. 
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process  has  no  right  to  retain  the  same,  or  any  part  thereof,  for  his  fees,  or 
for  expenses  incurred  in  keeping  the  property  levied  upon,  unless  such  fees 
and  expenses  have  been  allowed  and  certified  by  the  court.1 

(2)  Liability  to  Judgment  Debtor.  —  A  judgment  debtor  has  no  right  of 
action  against  a  sheriff  for  wrongful  detention  or  misapplication  of  the  pro- 
ceeds of  an  execution  sale,2  except  as  to  the  surplus  remaining  in  the  officer's 
hands  after  all  legal  claims  against  him  have  been  satisfied,3  or  in  a  case 
where  the  judgment  on  which  the  execution  was  based  has  been  reversed.4 

(3)  Liability  for  Detention  by  Deputy.  —  A  sheriff  is  liable  for  the  wrong- 
ful detention  of  money  by  his  deputy,5  and  the  deputy  is  also  liable.6 

(4)  Statutory  Penalties  for  Wrongful  Detention.  —  In  a  number  of  the 
states  sheriffs  and  constables  are  made  liable  to  statutory  penalties  for  failure 
to  pay  over  money  received  by  them  in  their  official  capacity.7 

b.  Liability  for  Improper  Distribution  of  Funds — Payment  to 
Wrong  PERSON.  —  An  officer  who  has  a  number  of  executions  in  his  hands 
against  the  same  debtor  is  bound  to  satisfy  them  in  the  order  of  their  priority.8 
Where  a  number  of  creditors  claim  the  same  fund  and  he  is  unable  to  decide 
between  the  contesting  claimants,  he  may  pay  the  money  into  court  and  com- 
pel the  parties  to  interplead.9  If  he  takes  it  upon  himself  to  decide  between 
the  various  claimants  he  does  so  at  his  peril,  and  becomes  liable  for  an 
incorrect  or  improper  distribution  of  the  fund.10 

Payment  to  Wrong  Person.  —  Payment  of  money  collected  upon  execution  to 
the  attorney  of  the  execution  plaintiff  discharges  the  officer,  unless  he  has 


1.  Retention  of  Fees  or  Expenses.  —  Nash  v. 
Muldoon,  16  Nev.  404.  And  see  Blyth  v.  Peo- 
ple, 16  Colo.  App.  526. 

Where  a  Sheriff  Retains  Excessive  Fees  out  of 

the  proceeds  of  a  sale  of  attached  property,  the 
creditor  may  sue  him  in  an  action  on  the  case 
to  recover  the  excess.  Jackson  v.  Smith,  52  N. 
H.  10. 

Set-off  in  Proceedings  to  Recover  Money.  — 

Where  a  sheriff  who  has  collected  money  under 
an  execution  has  a  claim  against  the  execution 
plaintiff  for  expenses  incurred  in  keeping  prop- 
erty seized  under  another  execution  which  has 
been  dismissed,  the  court  may  allow  such  claim 
to  be  set  off  in  a  proceeding  against  the  sheriff 
to  recover  the  money.  Robertson  v.  Smith,  37 
Ga.  604. 

2.  Sheriff  Not  Liable  to  Judgment  Debtor.  — 

Morrow  v.  Governor,  Hard.  (Ky.)  496.  See 
also  Burnett  v.  Gentry,  32  S.  Car.  597. 

3.  Surplus  After  Satisfaction  of  All  Claims.  — 
State  v.  Clymer,  3  Houst.  (Del.)  20. 

4.  Where  Judgment  Reversed.  —  State  v.  Van- 
anda,  7  Blackf.  (Ind.)  214. 

5.  Wrongful  Detention  of  Money  by  Deputy.  — 
Williamstown  v.  Willis,  15  Gray  (Mass.)  427. 
And  see  Esty  v.  Chandler,  7  Mass.  464  ;  Treas- 
urers v.  Buckner,  2  McMull.  L.  (S.  Car.)  327. 
See  also  supra,  this  section,  In  Regard  to 
Deputies  —  Liability  for  Deputy's  Acts. 

6.  An  action  for  money  had  and  received  may 
be  maintained  against  a  deputy  sheriff  for 
wrongfully  failing  to  pay  over  the  proceeds  of 
property  sold  under  attachment.  McCabe  v. 
Maguire,  (Mass.  1002)  65  N.  E.  Rep.  162; 
Appleton  v.  Bancroft,  10  Met.  (Mass.)  231. 
And  see  the  title  Deputy,  vol.  9,  p.  368. 

7.  Statutory  Penalties  for  Failure  to  Pay  Over 
Money. —  Borden  v.  State,  9  Ark.  252;  State  v. 
Allen,  5  Ired.  L.  (27  N.  Car.)  36. 

Sheriff  Liable  for  Penalty  Although  Money  Was 


Collected    by   Deputy.  —  Esty  v.    Chandler,  7 

Mass.  464. 

Special  Demand  Condition  Precedent  to  Recovery 
of  Penalty.  —  Pope  v.  Hays,  1  Mo.  450. 

Amercement.— See  Webb  v.  Anspach,  3  Ohio 
St.  522. 

8.  Executions  to  Be  Satisfied  in  Order  of  Priority. 

—  Weaver  v.  Wood,  49  Cal.  297 ;  McComb  v. 
Reed,  28  Cal.  281,  87  Am.  Dec.  115;  Million  v. 
Com.,  1  B.  Mon.  (Ky.)  310,  36  Am.  Dec.  580; 
Ethridge  v.  Milling,  15  La.  Ann.  513;  Fairfield 
v.  Baldwin,  12  Pick.  (Mass.)  388;  Titman  v. 
Rhyne,  89  N.  Car.  64;  State  v.  Boles,  18  S.  Car. 
534,  13  S.  Car.  283;  Knox  v.  Webster,  18  Wis. 
406,  86  Am.  Dec.  779.  And  see  supra,  this  sec- 
tion, In  Regard  to  Execution  of  Civil  Process  — 
Several  Writs  Against  Same  Defendant. 

When  Not  Liable  for  Paying  Junior  Execution 
First. —  Rudy  v.  Com.,  35  Pa.  St.  166,  78  Am. 
Dec.  330;  Clark  v.  Smith,  57  N.  Y.  App.  Div. 
524- 

9.  Stebbins  v.  Walker,  14  N.  J.  L.  90,  25  Am. 
Dec.  499 ;  Dewey  v.  White,  65  N.  Car.  225. 
And  see  the  title  Interpleader,  ii  Encyc.  of 
Pl.  and  Pr.  444. 

Failure  to  Pay  Over  Money  Made  on  Execution 

—  What  No  Defense. —  Schneider  v.  Sears,  13 
Oregon  69. 

10.  Incorrect  or  Improper  Distribution.  —  Smith 
v.  Simmons,  2  Penn.  (Del.)  462;  Isler  v.  Col- 
grove,  75  N.  Car.  334;  Enterline  v.  Comrey,  15 
Pa.  Co.  Ct.  627. 

An  officer  who,  in  good  faith,  applies  money 
in  his  hands  to  certain  executions  against  the 
judgment  debtor  is  not  liable  to  other  execution 
plaintiffs  where  he  had  no  knowledge  of  their 
liens.  Polk  County  v.  Sypher,  17  Iowa  358,  85 
Am.  Dec.  568. 

Determination  of  Priority  as  Between  Different 
Executions  —  Liability  of  Sheriff  for  Error.  — 
Doll  v.  Barr,  58  Ohio  St.  113. 
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been  expressly  notified  not  to  make  such  payment.1  But  he  is  not  discharged 
by  payment  to  the  original  judgment  creditor  after  notice  of  an  assignment 
of  the  judgment.2 

c.  Liability  for  Taxes.  —  A  sheriff  who  has  collected  taxes,  as  a  part 
of  his  official  duties,  is  liable  on  his  bond  as  tax-collector  for  a  failure  to 
account  to  the  proper  authorities  for  money  thus  received.3 

d.  Conditions  Precedent  to  Liability  —  (i)  Arrival  of  Return  Day 
of  Writ.  —  An  officer  who  has  collected  money  on  an  execution  is  not  bound 
to  pay  it  over  to  the  party  entitled  thereto  until  the  return  day  of  the  writ, 
and  cannot  be  held  liable  for  refusal  to  pay  it  over  before  that  time.4 

(2)  Demand.  —  As  a  general  rule,  an  officer  is  not  liable  for  failure  to  pay 
over  monev  made  on  execution  or  other  process  until  a  demand  has  been  made 
by  the  party  entitled  to  such  money.5  But  this  rule  does  not  apply  where 
the  officer  asserts  a  right  to  retain  the  money  in  opposition  to  the  plaintiff's 
claim,0  or  where  the  money  has  been  collected  for  public  purposes,7  or  where 
it  has  been  collected  without  authority.8  And  in  some  jurisdictions  statutes 
have  been  enacted  making  it  the  duty  of  officers  to  pay  over  money  collected 
on  process,  without  demand.9 

(3)  Order  of  Court.  —  Where  a  contest  arises  between  various  creditors  as 
to  the  priorities  of  their  respective  liens  upon  a  fund  collected  by  the  sheriff 
under  attachment  or  execution,  the  officer  is  not  liable  for  failure  to  pay  over 
such  fund  until  he  has  been  ordered  to  do  so  by  the  court  and  has  failed  to 
comply  with  the  order. 10 


1.  Payment  to  Attorney  of  Execution  Plaintiff. 

—  Butler  v.  Jones,  7  How.  (Miss.)  587,  40  Am. 
Dec.  82. 

Ah  officer  is  not  discharged  by  payment  to  the 
former  attorney  of  an  execution  plaintiff  where 
such  attorney's  authority  has  been  revoked  be- 
fore issuance  of  the  execution.  Parker  v. 
Downing,  13  Mass.  465. 

2.  Where  Judgment  Has  Been  Assigned.  — 
Riley  v.  Taber,  9  Gray  (Mass.)  372;  Montgom- 
ery v.  Martin,  104  Mich.  390;  McClane  v. 
Rogers,  42  Tex.  214.  And  see  Jackson  v.  Smith, 
52  N.  H.  10. 

No  Liability  in  Absence  of  Notice.  —  State  v. 
Judges,  10  N.  J.  L.  319. 

3.  Liability  for  Taxes.  —  People  v.  Burkhardt, 
76  Cal.  606  ;  Montgomery  County  Ct.  v.  Chen- 
ault,  (Ky.  1898)  47  S.  W.  Rep.  457;  Williamson 
v.  Jones,  127  N.  Car.  178;  Vann  v.  Pipkin,  77 
N.  Car.  408,  cited  in  46  Am.  Dec.  509;  State  v. 
Brarlshaw,  10  Ired.  L.  (32  N.  Car.)  229;  State 
v.  Mcintosh,  9  Ired.  L.  (31  N.  Car.)  307. 

Action  for  Failure  to  Pay  Over  —  Statute  of 
Limitations. —  Hewlett  v.  Schenck,  82  N.  Car. 
234- 

Summary  Remedy  on  Bond.  —  Jenkins  v.  How- 
ell, 65  N.  Car.  61. 

Allowance  for  Insolvents  —  Burden  of  Proof  — 
Tax-books  Attached  by  Officer's  Creditors.  —  Stokes 
County  v.  Wall.  117  N.  Car.  377. 

4.  No  Liability  Before  Return  Day.  —  Mcln- 
erney  v.  Chicago  Times  Co.,  41  111.  App.  438; 
Stone  v.  Ruffin,  2  Ohio  503.  And  see  Warren 
v.  State,  1 1  Mo.  583. 

5.  No  Liability  until  Demand  Made.  —  M'Broom 
v.  Governor,  6  Port.  (Ala.)  32 ;  Governor  v. 
Pleasants,  4  Ark.  193;  Church  v.  Clark,  1  Root 
(Conn.)  303;  Weston  v.  Ames,  to  Met.  (Mass.) 
244  ;  Moody  v.  Mahurin,  4  N.  H.  296  ;  Moore  v. 
Moore,  2  Disney  (Ohio)  490;  Wright  v.  Ham- 
ilton, 2  Bailey  L.  (S.  Car.)  51,  21  Am.  Dec. 
513;  Sims  v.  Anderson,  1  Hill  L.  (S.  Car.)  394. 


Contra  —  Demand  Unnecessary.  —  Brewster  v. 
Van  Ness,  18  Johns.  (N.  Y.)  133;  Dygert  v. 
Crane,  1  Wend.  (N.  Y.)  534. 

Special  Demand  Condition  Precedent  to  Proceed- 
ings to  Recover  Statutory  Penalty.  —  Pope  v. 
Hays,  1  Mo.  450. 

What  Demand  Sufficient.  —  White  v.  Shirk,  20 
Ind.  App.  589. 

6.  Where  Officer  Asserts  Adverse  Claim  to 
Money.- — Sims  v.  Anderson,  1  Hill  L.  (S.  Car.) 
394.  And  see  Moore  v.  Moore,  2  Disney  (Ohio) 
490. 

7.  Taxes   Collected  —  Demand  Unnecessary.  — 

State  v.  Mcintosh,  9  Ired.  L.  (31  N.  Car.)  307. 

8.  Money  Wrongfully  Collected.  —  Waite  v.  De- 
lesdernier,  15  Me.  T44. 

9.  In  Indiana  the  statutes  make  it  the  duty 
of  the  constable  to  pay  over  money  which  he 
has  collected  within  one  month  from  the  time 
of  collection,  and  after  the  month  has  elapsed 
no  demand  is  necessary.  Nutzenholster  v. 
State,  37  Ind.  457. 

Under  the  Kentucky  statutes  it  is  a  sheriff's 
duty  to  pay  over  money  collected  on  execution 
without  demand  where  the  plaintiff  resides  in 
the  county.  If  the  plaintiff  does  not  reside  in 
the  county  the  officer  may  pay  over  the  money 
without  demand,  but  he  is  not  obliged  to  do  so. 
Canterberry  v.  Com.,  1  Dana  (Ky.)  415. 

10.  State  v.  Hickman,  150  Mo.  626. 
Under  the  statutes  of  Washington  a  sheriff 

who  sells  attached  property  is  required  to  pay 
the  proceeds  to  the  clerk  of  the  court  as  soon  as 
he  receives  the  writ  of  execution,  but  until  such 
writ  issues  to  him  he  is  under  no  obligation  to 
pay  over  the  money,  and  is  not  in  default  or 
liable  on  his  bond  merely  because  he  fails  to 
pay  it  over  on  an  order  of  the  court  directing 
him  to  do  so.  Sabin  v.  Barnett,  79  Fed.  Rep. 
947- 

Duty  Where  Court  Orders  Loan  of  Money.  — 

Hubbard  v.  Elden,  43  Ohio  St.  380. 

716  Volume  XXV. 


Powers,  Duties, 


SHERIFFS  AND  CONSTABLES. 


and  Liabilities. 


e.  Actions  to  Enforce  Liability  —  (i)  Form  of  Action  —  Summary 
Proceedings  for  Penalty.  —  At  common  law  the  remedy  against  the  officer  indi- 
vidually is  by  an  action  of  assumpsit,1  or  trover,2  or  an  action  on  the  case,3  or 
by  an  attachment  for  contempt.4  In  some  of  the  states  summary  proceedings 
are  authorized  by  statute.5  But  such  statutes  and  statutes  imposing  penalties 
apply  only  to  cases  of  intentional  delinquency,  and  not  to  cases  where  the 
officer  refuses  payment  because  of  a  bona  fide  and  well-grounded  doubt  as  to 
the  claimant's  right  to  the  money.6 

(2)  Statute  of  Limitations  —  Laches  in  Proceeding  for  Penalty.  —  The  statute  of 
limitations  does  not  begin  to  run  against  a  cause  of  action  of  this  nature  until 
the  party  entitled  to  the  money  makes  a  demand  therefor;7  but  the  right  to 
recover  the  statutory  penalty  may  be  waived  by  unreasonable  delay,  though 
short  of  the  period  of  limitations.8 

(3)  Defenses.  —  In  an  action  on  a  sheriff's  bond  for  failure  to  pay  over 
money  collected  on  execution,  the  defendants  cannot  set  up  irregularities  in 
the  judgment  on  which  the  execution  issued.9  Nor  can  a  sheriff  who  is 
sued  for  failure  to  pay  over  money  made  on  attachment  show  that  such  attach- 
ment was  fraudulent  as  to  the  defendant's  creditors.10  And  while  an  officer  is 
not  bound  to  execute  void  or  illegal  process,  he  may  be  held  liable  for  failure 
to  pay  over  money  collected  thereon,  if  he  does  execute  it.11  In  an  action 
against  the  sheriff  it  is  no  defense  that  the  money  has  been  garnished  in  the 
hands  of  the  deputy  who  collected  it.12  Nor  can  an  officer  who  has  sold  prop- 
erty as  belonging  to  a  judgment  debtor  set  up  ownership  of  such  property  by 
a  third  person  as  a  defense  to  an  action  against  him  to  recover  the  proceeds.13 

(4)  Presumptions — Burden  of  Proof.  —  In  an  action  against  a  sheriff  for 
failure  to  pay  over  money  made  on  execution,  the  presumption  is  that  the 
process  was  levied  before  the  return  day,  and  the  burden  of  proving  that  the 
money  was  not  made  is  upon  the  officer. 14 


1.  Action  of  Assumpsit  Proper.  —  Armstrongs/. 
Garrow,  6  Cow.  (N.  Y.)  465  ;  Slingerland  v. 
Swart,  13  Johns.  (N.  Y.)  255;  Dygert  v.  Crane, 
1  Wend.  (N.  Y.)  534;  Schneider  v.  Sears,  13 
Oregon  69. 

Where  the  clerk  of  the  court  is  injured  by 
the  sheriff's  failure  to  pay  over  his  fees,  col- 
lected on  execution,  he  may  sue  the  officer  in 
an  action  for  money  had  and  received.  De  la 
Garza  v.  Carolan,  31  Tex.  387. 

2.  Brobst  v.  Skillen,  16  Ohio  St.  382,  88  Am. 
Dec.  458. 

3.  Action  on  the  Case  Proper.  —  Moody  v.  Ma- 
hurin,  4  N.  H.  296;  Schneider  v.  Sears,  13 
Oregon  69. 

4.  Officer  Attachable  for  Contempt. —  Brewster 
v.  Van  Ness,  18  Johns.  (N.  Y.)  133.  And  see 
The  Bark  Laurens,  Abb.  Adm.  508. 

Sheriff  Out  of  Office. —  Under  the  Georgia  code 
a  sheriff  may  be  attached  for  contempt  in  fail- 
ing to  pay  over  money  collected  on  execution, 
even  though  he  is  out  of  office.  Bell  v.  Thorpe, 
44  Ga.  509. 

Damages  for  Detention  Not  Recoverable  After 
Attachment  of  Officer  and  Payment  of  Debt.  — 

Daniel  v.  Capers,  4  McCord  L.  (S.  Car.)  237. 

5.  Summary  Proceedings  Authorized  by  Statute. 
—  Kothman  v.  Prest,  34  Kan.  179;  Wingfield  v. 
Crosby,  5  Coldw.  (Tenn.)  241. 

Statute  Authorizing  Summary  Proceedings  Con- 
stitutional.—  Lewis  v.  Garrett,  5  How.  (Miss.) 

m- 

What  Money  Within  Statute  Authorizing  Sum- 
mary Proceedings.  —  In  re  Grundysen,  53  Minn. 
346. 


6.  Summary  Proceedings  Available  Only  in  Cases 
of  Wilful  Delinquency.  —  Williams  v.  State,  65 
Ark.  159;  Wilson  v.  Broder,  10  Cal.  486;  John- 
son v.  Gorham,  6  Gal.  195,  65  Am.  Dec.  501; 
Custer  v.  Agnew,  83  111.  194;  Hull  v.  Chapel,  71 
Minn.  408 ;  Deering  v.  Burke,  74  Minn.  80  ; 
Conway  v.  Campbell,  11  Mo.  71  ;  Nash  v.  Mul- 
doon,  16  Nev.  404;  Griffin  v.  Smith,  2  Nev.  374; 
Stebbins  v.  Walker,  14  N.  J.  L.  90,  25  Am.  Dec. 
499. 

7.  Statute  of  Limitations  Runs  from  Demand.  — 

People  v.  Kendall,  14  Colo.  App.  175;  Weston 
v.  Ames,  10  Met.  (Mass.)  244;  Wright  v.  Ham- 
ilton, 2  Bailey  L.  (S.  Car.)  51,  21  Am.  Dec.  513; 
Hutchinson  v.  Parkhurst,  1  Aik.  (Vt.)  258. 

8.  Right  to  Statutory  Penalty  Waived  by  Laches. 

—  Donley  v.  Wiggins,  52  Tex.  301;  Scogins  v. 
Perry,  46  Tex.  1 1  1 . 

9.  Irregularities  in  Judgment  No  Defense.  — 
State  v.  Hicks,  2  Blackf.  (Ind.)  336,  20  Am. 
Dec.  118;  People  v.  Dunning,  1  Wend.  (N.  Y.) 
1 6. 

10.  Seaver  v.  Pierce,  42  Vt.  325. 

11.  Williamstown  v.  Willis,  15  Gray  (Mass.) 
427. 

12.  Tate  v.  People,  6  Colo.  App.  202. 

13.  Frankel  v.  Elias,  (N.  Y.  Super.  Ct.  Spec. 
T.)  60  How.  Pr.  (N.  Y.)  74.  And  see  Peaslee 
v.  Stamford,  1  D.  Chip.  (Vt.)  170. 

14.  Presumption  that  Money  Has  Been  Received. 

—  O'Bannon  v.  Saunders,  24  Graft.  (Va.)  138. 
In  an  action  on  the  bond  of  a  sheriff  for  his 

failure  to  pay  over  money  made  on  attachment, 
in  accordance  with  an  order  of  the  court,  it 
will  be  presumed  that  he  had  received  the  pro- 
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(5)  Return  Conclusive  on  Officer.  —  Where  a  sheriff  or  constable  makes 
a  return  to  legal  process  reciting  the  collection  of  a  certain  amount  of  money 
thereon,  such  return  is  binding  upon  him  in  a  subsequent  action  for  failure  to 
pay  over  the  money,  both  as  to  the  receipt  of  the  money  and  the  amount 
received.1  Thus,  he  is  liable  for  the  full  amount  of  money  called  for  by  his 
return,  even  though  he  has  accepted  a  worthless  check  or  note  for  the  same, 
or  for  a  part  thereof.'2 

(6)  Measure  of  Recovery  —  Interest.  — At  common  law  the  measure  of  the 
plaintiff's  recovery  in  an  action  for  wrongful  detention  of  money  collected 
upon  legal  process  is  generally  the  amount  collected,  with  interest  thereon 
from  the  time  of  demand.3  But  under  the  statutes  of  many  of  the  states 
additional  damages  for  the  detention  of  the  money  are  recoverable  as  a  penalty, 
either  in  an  action  upon  the  officer's  bond  4  or  by  summary  proceedings.5 

13.  Liabilities  for  Exacting  Illegal  Fees.  —  The  principles  heretofore  dis- 
cussed with  regard  to  extortion  by  public  officers  generally  6  apply  with  full 
force  to  the  exaction  of  illegal  fees  by  sheriffs  and  constables.7  Aside  from 
the  statutory  liability  or  penalty  for  the  demanding  and  taking  of  illegal  fees 
by  sheriffs  and  constables,8  the  excessive  fees  exacted  could  be  recovered 
back  on  the  ground  that  the  payment  was  compulsory,9  and  it  has  been  held 
that  exemplary  damages  could  be  recovered  against  a  sheriff  for  the  exaction 
of  illegal  fees. 10 

An  Agreement  to  Pay  Excessive  Fees  to  a  constable  or  sheriff  is  illegal  as  against 
public  policy.11 

14.  Liabilities  for  Taking  Insufficient  Security — a.  In  General.  —  Where 
the  acts  of  sheriffs  or  constables  may  result  in  injury  to  other  persons,  it  is 
frequently  made  their  duty  to  take  security  from  the  person  at  whose  instance 


ceeds  of  the  sale  before  the  order  was  made. 
Chandler  v.  Riddle,  119  Ala.  507. 

1.  Return  Conclusive  Against  Officer. —  Breck- 
enridge  Mercantile  Co.  v.  Bailif,  16  Colo.  App. 
554;  State  v.  Ruff,  6  Ind.  App.  38  'K  Payne  v. 
Cowan,  1  J.  J.  Marsh.  (Ky.)  12;  Armstrong  v. 
Garrow,  6  Cow.  (N.  Y.)  465. 

A  sheriff's  liability  for  money  received  by 
him  on  a  partition  sale  extends  to  the  amount 
which  he  has  returned  as  received  from  the 
sale,  even  though  such  amount  exceeds  that 
which  the  purchaser  was  required  to  pay  in 
cash  by  the  terms  of  the  sale.  Brobst  v. 
Skillen,  16  Ohio  St.  382,  88  Am.  Dec.  458. 

2.  Meherin  v.  Saunders,  110  Cal.  463;  Tif- 
fanv  v.  Johnson,  27  Miss.  227  ;  Harper  v.  Fox, 
7  W.  &  S.  (Pa.)  "142. 

3.  Measure  of  Recovery  —  Amount  Collected 
with  Interest  from  Demand,  —  Slingerland  v. 
Swart,  13  Johns.  (N.  Y.)  255;  Wright  v.  Ham- 
ilton, 2  Bailey  L.  ( S.  Car.)  51,  21  Am.  Dec. 
513;  Moore  v.  Treasurers.  1  Nott  &  M.  (S. 
Car.)  214.    And  see  Borden  v.  State,  9  Ark.  252. 

The  officer  is  liable  for  interest  where  he  has 
deposited  the  money  in  a  savings  bank.  Jack- 
son ».  Smith,  52  N.  H.  10. 

4.  Additional  Damages  Allowed  by  Statute  as 
Penalty,  —  Esty  v.  Chandler,  7  Mass.  464  ;  Pope 
v.  Hays,  1  Mo.  450  ;  State  v.  Allen,  5  Ired.  L. 
(27  N.  Car.)  36. 

Additional  Damages  Recoverable  by  Suit  on 
Bond,  —  Borden  v.  State,  9  Ark.  252  ;  Wyche  v. 
Myrick,  14  Ga.  584. 

In  order  to  charge  a  sheriff,  under  the  Maine 
statute,  with  thirty  per  cent,  interest  on  moneys 
collected  by  him  and  not  paid  over  on  demand, 
the  demand  must  be  made  by  some  person  hav- 


ing authority  to  receive  the  money  and  to  exe- 
cute a  valid  discharge.  Bulfinch  v.  Balch,  8 
Me.  133. 

5.  Coykendall  v.  Way,  29  Minn.  162. 

In  Texas  the  statutory  penalty  for  failure  to 
pay  over  money  collected  can  be  recovered  only 
in  summary  proceedings.  In  an  action  on  the 
officer's  bond,  the  measure  of  damages  is  the 
actual  injury  sustained  by  the  plaintiff.  De  la 
Garza  v.  Carolan,  31  Tex.  387. 

6.  See  the  title  Extortion,  vol.  12,  p.  576. 

7.  Barnes  v.  Jackson,  2  Sneed  (Tenn.)  416. 
As  Ground  for   Removal   from  Office. —  See 

supra,  this  title,  Tenure  of  Office  —  Removal 
or  Suspension  —  Grounds  of  Removal. 

8.  Woodgate  v.  Knatchbull,  2  T.  R.  148  (re- 
covery of  treble  damages  under  29  Eliz.,  c.  4)  ; 
People  v.  Rainey,  89  111.  34;  Shattuck  v.  Woods, 
1  Pick.  (Mass.)  175;  Phcenix  Ins.  Co.  v.  Mc- 
Evony,  52  Neb.  566 :  O'Shea  v.  Kavanaugh, 
(Neb.  1902)  91  N.  W.  Rep.  578;  Walker  v. 
Ham,  2  N.  H.  238. 

By  Whom  Penalty  Recoverable,  —  Littlefield 
v.  Cowles,  74  Conn.  241. 

Waiver  of  Right  to  Penalty. —  Right  to  re- 
cover the  penalty  for  taking  illegal  fees  is  not 
waived  by  the  fact  that  the  party  paid  such  fees 
without  calling  attention  to  the  illegal  items. 
McCl  ure  7'.  Locke,  61  N.  H.  14. 

9.  Walker  v.  Ham.  2  N.  H.  238;  Edgerly  v. 
Hale,  71  N.  H.  138;  Board  of  Education  v. 
Robinson,  7  N.  Mex.  231.  See  the  title  Pay- 
ment, vol.  22,  p.  619. 

10.  Shaw  v.  Brown,  41  Tex.  446. 

11.  Phcenix  Ins.  Co.  v.  McEvony,  52  Neb.  566  j 
Edgerly  v.  Hale.  71  N.  H.  138.  See  the  title 
Illegal  Contracts,  vol.  15,  p.  964. 
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they  act  for  the  protection  of  such  third  persons,  and  where  they  fail  to  take  the 
required  security  or  take  insufficient  security,  they  are  liable  to  such  third 
persons  for  the  injury  occasioned  thereby,1  as  where  such  officers  fail  to  take 
a  sufficient  bond  from  the  plaintiff  in  replevin  8  or  from  the  plaintiff  in  attach- 
ment,3 or  an  insufficient  forthcoming  or  redelivery  bond.4 

b.  What  Care  and  Diligence  Required  of  Officer. — Where  the 
officer  is  required  to  take  a  bond  with  sufficient  sureties,  it  is  his  duty  to  see 
to  it  that  they  are  actually  responsible  when  the  bond  is  taken.  The  fact  that 
the  sureties  were  apparently  sufficient  and  the  officer  was  not  negligent  has 
been  held  not  to  release  him  from  liability;5  though  in  some  cases  it  has  been 
held  that  the  sheriff  is  not  an  insurer  of  the  sufficiency  of  the  sureties."  And 
in  any  event,  he  is  required  to  use  such  care  as  a  reasonably  prudent  man 
would  use  before  extending  credit  to  the  sureties  to  the  amount  of  the  bond.7 

The  Officer  Is  Not  a  Guarantor  of  the  Continued  Solvency  of  the  sureties,  and  if  they 
were  sufficient  at  the  time  when  the  bond  was  taken,  the  fact  that  the  security 
becomes  insufficient  through  the  subsequent  insolvency  of  the  sureties  does 
not  impose  any  liability  upon  him.8 

Statutory  Provisions  —  Justification  of  Sureties.  —  The  statutes  in  some  jurisdictions 
provide  for  the  justification  of  sureties  on  bonds  required  to  be  taken  by 
sheriffs  or  constables,  and  after  such  justification  relieve  the  officers  from  lia- 
bility in  case  the  sureties  were  in  fact  insufficient,  or  require  the  person  for 


1.  Taking  Insufficient  Security.  —  Bispham  v . 
Taylor,  2  McLean  (U.  S.)  355  ;  Smith  v. 
Leavitts,  10  Ala.  92;  Traweek  v.  Heard,  97 
Ala.  715;  Noble  v.  Desmond,  72  Cal.  330; 
Howell  v.  Jones,  113  N.  Car.  429;  McKinney 
v.  Craig,  4  Sneed  (Tenn.)  577. 

2.  Insufficient  Replevin  Bond  —  Arkansas. — 
Pirani  v.  Barden,  5  Ark.  81  ;  State  v.  Stephens, 
14  Ark.  264;  Wilson  v.  Williams,  52  Ark.  360. 

Connecticut.  —  Smith  v.  Trawl,  1  Root 
(Conn.)  165. 

Delaware.  —  Plunkett  v.  Moore,  4  Harr. 
(Del.)  379- 

Illinois.  —  Arter  v.  People,  54  111.  228  ;  Peo- 
ple, v.  Robinson,  89  111.  159;  Mayer  v.  People, 
190  111.  109,  92  111.  App.  123;  Robinson  v. 
People,  8  111.  App.  279  ;  McDonough  v.  People, 
72  111.  App.  376;  Larney  v.  People,  82  111.  App. 
564- 

Kentucky.  —  Com.  v.  Thompson,  3  Dana 
(Ky.)  301. 

Maine.  —  Garlin  v.  Strickland,  27  Me.  443  ; 
Wilkins  v.  Dingley,  29  Me.  73  ;  Kimball  v.  True, 
34  Me.  84:  Green  v.  Walker,  37  Me.  25;  New- 
bert  v.  Cunningham,  50  Me.  231,  79  Am.  Dec. 
612;  Hall  v.  Monroe,  73  Me.  123. 

Nebraska.  —  Barton  v.  Shull,  62  Neb.  570  ; 
Adams  v.  Weisberger,  62  Neb.  325  ;  Thomas  v. 
F.dgerton,  36  Neb.  254,  40  Neb.  25  ;  Shull  v. 
Barton,  56  Neb.  716,  71  Am.  St.  Rep.  698,  58 
Neb.  741. 

Neiv  York. — •  Kesler  v.  Haynes,  6  Wend.  (N., 
Y.)  547;  Gibbs  v.  Bull,  18  Johns.  (N.  Y.)  435; 
Morris  v.  Van  Voast,  19  Wend.  (N.  Y.)  283. 

Pennsylvania.  —  Pearce  v.  Humphreys,  14  S. 
&  R.  (Pa.)  23;  Com.  v.  Rees,  3  Whart.  (Pa.) 
124. 

Tennessee.  —  Horton  V.  Vowel,  4  Heisk. 
(Tenn.)  622. 

Vermont.  —  Middlebury  Bank  v.  Rutland,  33 
Vt.  414. 

Proof  of  Insufficiency  of  Sureties  on  Replevin 
Bond  —  Return  of  Execution  Against  Sureties  Is 
Sufficient.  —  Carter  v.  Duggan,  144  Mass.  32. 


3.  Attachment  Bond. — Jacobs  v.  Shannon,  1 
Tex.  Civ.  App.  395. 

4.  Forthcoming  or  Redelivery  Bond,  —  Traweek 
v.  Heard,  97  Ala.  715;  Fitzhugh  v.  Hackley,  70 
Ark.  54;  Governor  v.  Davidson,  3  Dev.  L.  (14 
N.  Car.)  361  ;  Wells  v.  Bourne,  113  N.  Car.  82; 
Magnus  v.  Woolery,  14  Wash.  43. 

5.  Must  See  that  Sureties  Are  Actually  Sufficient 
—  Com.  v.  Thompson,  3  Dana  (Ky.)  301; 
Adams  v.  Weisberger,  62  Neb.  325;  Middlebury 
Bank  v.  Rutland,  33  Vt.  414.  See  also  Howell 
v.  Jones,  113  N.  Car.  429. 

6.  Not  Insurer.  —  Gary  v.  McCown,  6  Ala. 
370;  Robinson  -■.  People,  8  111.  App.  279; 
Larney  v.  People,  82  111.  App.  564. 

7.  Must  Exercise  Reasonable  Care.  —  Robinson 
v.  People,  8  111.  App.  279  ;  Shull  v.  Barton,  56 
Neb.  716,  71  Am.  St.  Rep.  698;  Howell  v.  Jones, 
113  N.  Car.  429.  See  also  Watterson  v.  Fuel- 
hart,  169  Pa.  St.  612  (statute). 

It  is  no  defense  that  the  officer  acted  in  good 
faith,  if  he  was  negligent  in  his  duty  to  obtain 
good  security.  Shull  v.  Barton,  56  Neb.  716, 
71  Am.  St.  Rep.  698. 

8.  Subsequent  Insolvency  of  Sureties.  —  People 
v.  Robinson,  89  111.  159;  Com.  v.  Thompson,  3 
Dana  (Ky.)  301  ;  Middlebury  Bank  v.  Rutland, 
33  Vt.  414. 

In  Pennsylvania  it  is  held  that  at  common 
law  the  sheriff  is  an  insurer  of  the  solvency 
of  the  sureties  on  the  replevin  bond  up  to  the 
date  of  the  final  judgment  in  the  replevin  suit, 
and  not  merely  to  the  date  when  the  bond  was 
taken.  Pearce  v.  Humphreys,  14  S.  &  R.  (Pa.) 
23,  citing  Oxley  v.  Cowperth waitc,  1  Dall.  (Pa.) 
340.  See  also  Watterson  v.  Fuelhart.  169  Pa. 
St.  612. 

If  the  Statute  Requires  that  the  Sureties  Be 
Freeholders  and  a  surety  not  a  freeholder  is  ac- 
cepted by  the  officer,  he  is  liable  in  the  event 
of  such  surety  becoming  insolvent,  even  though 
when  the  bond  was  taken  the  surety  was  solv- 
ent. Bispham  v.  Taylor,  2  McLean  (U.  S.) 
35S- 
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whose  benefit  the  bond  is  to  be  taken  to  object  within  a  certain  time  to  the 
sufficiency  of  the  sureties,  and  make  his  failure  to  object  a  waiver  on  his  part 
of  all  objection  to  their  sufficiency.1 

c.  When  Cause  of  Action  Accrues.  —  Where  the  officer  fails  to  take  a 
sufficient  bond,  the  person  for  whose  benefit  the  bond  should  have  been  taken 
may  sue  the  officer  without  resorting  to  his  remedy  on  the  bond  as  a  com- 
mon-law obligation.2  In  some  instances  the  plaintiff  must  resort  to  his 
remedy  against  his  principal  debtor  before  he  can  recover  from  the  sheriff  for 
failure  to  take  a  sufficient  bond  from  such  debtor.3  For  failure  of  the  officer 
to  take  a  sufficient  replevin  bond  from  the  plaintiff  in  replevin,  the  action 
accrues  when  a  return  of  the  property  to  the  defendant  in  replevin  is  awarded.4 

d.  Defenses.  —  The  fact  that  the  person  for  whose  benefit  the  sheriff  or 
constable  was  required  to  take  a  sufficient  bond  elects  to  sue  on  the  bond 
does  not,  on  such  bond  proving  to  be  insufficient,  release  the  officer  from 
liability  for  failure  to  take  a  sufficient  bond.5  If  the  defendant  in  replevin 
releases  one  of  the  sureties  on  the  bond  taken  by  the  officer,  he  releases  the 
officer  from  any  liability  for  taking  insufficient  security,  as  he  thereby  impairs 
the  right  of  the  sheriff  to  recover  on  the  bond  in  case  he  is  held  liable  to  the 
defendant  in  replevin.6  So  where  a  sheriff  takes  an  insufficient  bond  from  a 
claimant  of  property  seized  on  execution,  he  may  defend  on  the  ground  that 
the  property  did  not  in  fact  belong  to  the  defendant  in  execution.7 

e.  Damages  Recoverable.  —  The  measure  of  damages  recoverable  for 
failure  of  a  sheriff  or  constable  to  take  sufficient  security  is  the  actual  damage 
resulting  to  the  plaintiff  by  reason  of  such  failure.8  The  sums  reasonably 
expended  in  endeavoring  to  avail  himself  of  the  insufficient  bond  taken  by 
the  officer  have  been  held  recoverable  as  damages  for  the  taking  of  such  insuffi- 
cient bond.9  The  general  rule  as  to  damages  requiring  the  injured  party  to 
use  reasonable  diligence  to  minimize  his  damages  10  applies  to  actions  against 
sheriffs  and  constables  for  failure  to  take  sufficient  security.11 

15.  Criminal  Liability.  —  The  officer  is  liable  to  indictment  for  a  wilful  of 
malicious  breach  of  duty,12  but  to  fix  his  criminal  liability  a  corrupt  motive 
must  be  shown.13 

16.  Duties  and  Liabilities  After  End  of  Term  —  a.  Necessity  to  Complete 
Execution  of  Process  —  (1)  In  General.  —  The  rule  at  common  law  is  that 
when  a  sheriff  has  begun  the  execution  of  a  process  it  is  his  right  and  duty  to 
finish  it,  although  he  no  longer  holds  the  office.14    So.  where  the  sheriff  fills 

1.  Thomas  v.  Edgerton,  36  Neb.  254.  See  failure  to  take  a  sufficient  forthcoming  bond 
also  Barton  v.  Shull,  62  Neb.  570.  from  the  defendant  in  attachment  if  the  loss 

2.  Jacobs  v.  Shannon,  i  Tex.  Civ.  App.  395.  occasioned  by  the  plaintiff  could  have  been  pre- 

3.  Wells  v.  Bourne,  113  N.  Car.  82.  vented  by  the  plaintiff's  seizure  of  other  prop- 

4.  McDonough  v.  People,  72  111.  App.  376 ;  erty  of  the  defendant.  Jacobs  v.  Shannon,  1 
Love  v.  People,  94  111.  App.  237.  Tex.  Civ.  App.  395. 

5.  Defenses.  —  Magnus  v.  Woolery,  14  Wash.  1  12.  Indictable  for  Wilful  Breach  of  Duty.—  State 
43.  v.  Stalcup,  2  Ired.  L.  (24  N.  Car.)  50 ;  Snyder 

6.  Follett  v.  Shumway,  68  Vt.  68.  V.  Com.,  1  P.  &  W.  (Pa.)  94.    As  to  the  crira- 

7.  Mason  v.  Watts,  7  Ala.  703.  inal  liability  of  public  officers  generally,  see  the 

8.  Measure  of  Damages.  —  Love  v.  People,  94  title  Public  Officers,  vol.  23,  p.  382. 

111.   App.    237;    Danforth   v.    Pratt,   9    Cush.  Failure  to  Preserve  Public  Peace.  —  State  v. 
(Mass.)  318;  Wells  v.  Bourne,  113  N.  Car.  82;  Wade,  87  Md.  529.    And  see  South  v.  Mary- 
Jacobs   v.    Shannon,    1    Tex.    Civ.   App.    395;  land,  18  How.  (U.  S.)  396. 
Magnus  v.  Woolery,  14  Wash.  43  (redelivery  Extortion  of  Illegal  Fees.  —  Barnes  v.  Jackson, 
bond).  2  Sneed  (Tenn.)  416. 

In  an  action  against  a  sheriff  for  failure  to  Compounding  Felony.  —  See  State  v.  Ruthven, 

take  a  sufficient  replevin  bond,  it  may  be  shown  58  Iowa  121. 

that  the  plaintiff  subsequently  seized  the  prop-  13.  Corrupt  Motive  Must  Be  Shown.  —  U.  S.  v. 

erty  on  execution.     Shull  v.  Barton,  58  Neb.  Bill.  2  Cranch  (C.  C.)  202:  State  v.  Tatom,  69 

741,  56  Neb.  716,  71  Am.  St.  Ren.  698.  N.  Car.  35. 

9.  Expenses  Incurred  in  Suing  on  Bond,—  14.  Must  Complete  Unfinished  Service—  England. 
Choate  v.  Stark,  18  N.  H.  131.  — Clerk  v.  Withers,  6  Mod.  290,  1  Salk.  323. 

10.  See  the  title  Damages,  vol.  8,  p.  605.  United  States.  - —  Doolittle  v.  Bryan,  14  How. 
H.  Thus,  the  sheriff  cannot  be  held  liable  for  (U.  S.)  563  :  McFarland  v.  Gwin,  3  Bow.  (U. 
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the  office  again,  it  is  as  the  former,  and  not  as  the  latter,  occupant  that  he 
completes  the  execution  of  process  in  his  hands;  and  this  may  be  a  very 
important  point  as  far  as  the  responsibility  of  his  various  sureties  is  concerned. 1 

By  Various  Statutory  Provisions,  also,  the  outgoing  officer  is  required,  after  leav- 
ing office,  to  complete  execution  of  process  in  his  hands;2  while  by  other 
statutes  the  incoming  officer  is  required  to  complete  unfinished  business.3 

(2)  Distinction  Between  Levies  on  Chattels  and  on  Land.  —  The  rule  that 
the  outgoing  sheriff  must  complete  the  execution  of  process  commenced  by 
him  applies  to  sales  under  executions  against  personalty  levied  by  the  outgo- 
ing sheriff,  because  the  sheriff  seizing  acquires  a  specific  property  in  per- 
sonalty ; 4  but  where  the  levy  is  made  on  land  the  same  reasoning  does  not 


5.  )  717;  Kent  v.  Roberts,  2  Story  (U.  S.)  591. 
Alabama.  —  Bruister  v.  Gavin,  127  Ala.  317; 

Leavitt  v.  Smith,  7  Ala.  175;  Hill  v.  Fitzpat- 
rick,  6  Ala.  314;  Bondurant  v.  Buford,  1  Ala. 
359,  35  Am.  Dec.  33. 

Arkansas.  —  Cotton  v.  Atkinson,  53  Ark.  98. 

California.  —  People  v.  Boring,  8  Cal.  406, 
68  Am.  Dec.  331. 

Colorado.  —  People  v.  Kendall,  14  Colo.  App. 
175- 

Illinois.  —  Bellingall  v.  Duncan,  8  111.  477; 
Elkin  v.  People,  4  111.  207,  36  Am.  Dec.  541. 
Kentucky.  —  Colyer  v.  Higgins,  1  Duv.  (Ky.) 

6,  85  Am.  Dec.  601  ;  Rogers  v.  Darnaby,  4  B. 
Mon.  (Ky.)  238;  Lofland  v.  Ewing,  5  Litt.  (Ky.) 
42,  15  Am.  Dec.  41  ;  Lemon  v.  Craddock,  Litt. 
Sel.  Cas.  (Ky.)  251,  12  Am.  Dec.  301  ;  Allen 
v.  Trimble,  4  Bibb  (Ky.)  21,  7  Am.  Dec.  726. 

Maine.  —  Bradbury  v.  Taylor,  8  Me.  130. 

Maryland.  —  Johnson  v.  Foran,  58  Md.  148; 
Purl  v.  Duvall,  5  Har.  &  J.  (Md.)  69,  9  Am. 
Dec.  490. 

Massachusetts.  —  Lawrence  v.  Rice,  12  Met. 
(Mass.)  527;  Welsh  v.  Joy,  13  Pick.  (Mass.) 
477;  Lamed  v.  Allen,  13  Mass.  295. 

Michigan.  —  Fletcher  v.  Morrell,  78  Mich. 
176. 

Missouri.  —  Governor  v.  M'Nair,  1  Mo.  302. 

Nebraska.  —  National  Black  River  Bank  v. 
Wall,  (Neb.  1902)  91  N.  W.  Rep.  525;  Holmes 
v.  Crooks,  56  Neb.  466. 

New  Jersey.  —  State  v.  Hamilton,  16  N.  J. 
L.  153;  State  v.  Roberts,  12  N.  J.  L.  114,  21 
Am.  Dec.  62. 

New  York.  —  Ferguson  v.  Lee,  9  Wend.  (N. 
Y.)  258;  Tuttle  v.  Jackson,  6  Wend.  (N.  Y.) 
213,  21  Am.  Dec.  306;  Jackson  v.  Collins,  3 
Cow.  (N.  Y.)  89. 

North  Carolina.  —  Sanderson  v.  Rogers,  3 
Dev.  L.  (14  N.  Car.)  38. 

Ohio.  —  Miner  v.  Cassat,  2  Ohio  St.  190. 
See  also  Sidner  v.  Alexander,  31  Ohio  St.  378. 

Rhode  Island.- — Doliver  v.  Collingwood,  15 
R.  I.  510. 

Tennessee.  —  Campbell  v.  Cobb,  2  Sneed 
(Tenn.)  18;  Todd  v.  Jackson,  3  Humph. 
(  lenn.)  398;  States.  Parchmen,  3  Head  (Tenn.) 
609. 

Virginia.  —  Tunstall  v.  Withers,  86  Va.  892  ; 
Tyree  v.  Wilson,  9  Gratt.  (Va.)  59,  58  Am. 
Dec.  213. 

West  Virginia.  —  Woodell  v.  Bruffy,  25  W. 
Va.  465. 

Dutv  to  Hold  Attached  Property.  —  Where  a 
sheriff  attaches  property,  and  his  office  then  ex- 
pires, he  is  nevertheless  bound  to  hold  it  to 
meet  the  execution.    Smith  v.  Bodfish,  39  Me. 
25  C.  of  L,— 46 


136;  Tukey  v.  Smith,  18  Me.  125,  36  Am.  Dec. 
704;  Morton  v.  White,  16  Me.  53;  Lawrence  v. 
Rice,  12  Met.  (Mass.)  527;  Morse  v.  Betton,  2 
N.  H.  184;  Doliver  v.  Collingwood,  15  R.  I. 
510. 

Rule  Applies  to  Deputies.  —  Stewart  v.  Hamil- 
ton, 4  McLean  (U.  S.)  534  ;  Lofland  v.  Ewing, 
5  Litt.  (Ky.)  42,  15  Am.  Dec.  41;  Morton  v. 
White.  16  Me.  53  ;  Jackson  v.  Collins,  3  Cow. 
(N.  Y.)  89;  Tuttle  v.  Jackson,  6  Wend.  (N.  Y.) 
213,  21  Am.  Dec.  306  ;  Ferguson  v.  Lee,  9  Wend. 
(N.  Y.)  258. 

If  the  Ex-sheriff  Dies  Before  Completing  the 
Execution  of  the  Process  and  no  provision  is 
made  by  statute  for  such  a  case,  the  court  may 
appoint  a  suitable  person  to  complete  it.  Peo- 
ple v.  Boring,  8  Cal.  406,  68  Am.  Dec.  331. 

In  New  York,  where  the  late  under  sheriff 
of  the  deceased  sheriff  completed  the  execution, 
he  was  held  to  be  liable  for  his  defaults  as  a 
quasi  sheriff,  and  not  as  a  deputy  of  the  de- 
ceased sheriff.  Newman  v.  Beckwith,  62  N.  Y. 
205. 

Where  Sheriff  Insane  Successor  May  Make 
Return.  —  In  Carter  v.  O'Bryan,  105  Ala.  305, 
it  was  held  that  the  successor  in  office  of  a 
sheriff  who  has  became  non  compos  mentis  may 
return  a  writ  of  attachment  levied  by  the  latter, 
the  duty  being  official,  not  personal. 

1.  Sheriff  His  Own  Successor.  —  People  v. 
Kendall,  14  Colo.  App.  175;  Colyer  v.  Higgins, 

1  Duv.  (Ky.)  6,  85  Am.  Dec.  601  ;  State  v. 
Hamilton,  16  N.  J.  L.  154;  Sherrell  v.  Good- 
rum,  3  Humph.  (Tenn.)  419;  Campbell  v.  Cobb, 

2  Sneed  (Tenn.)  18;  Woodell  v.  Bruffy,  25  W. 
Va.  465. 

2.  Common  Law  Affirmed  by  Statute.  —  Sagely 
v.  Livermore,  45  Cal.  613  ;  Boaz  v.  Nail.  2  Met. 
(Ky.)  245;  Clarke.  Pratt.  55  Me.  546;  Fletcher 
v.  Morrell,  78  Mich.  176  (outgoing  sheriff  must 
complete  all  process  begun  by  him,  except  at- 
tachments, which  are  to  be  completed  by  the 
incoming  sheriff)  ;  Newman  v.  Beckwith,  61  N. 
Y.  205;  Doliver  v.  Collingwood.  15  R.  I.  510. 
See  also  Overton  v.  Gorham.  2  McLean  (U. 
S.)  509;  Stewart  v.  Hamilton.  4  McLean  (U. 
S.)  534;  Doolittle  v.  Bryan.  14  How.  (U.  S.) 
563;  U.  S.  v.  Arkansas  Bank,  Hempst.  (U.  S.) 
460. 

3.  Rule  Changed  by  Statute. — Wood  v.  Lou- 
den, 117  Cal.  232;  Sauvinet  v.  Maxwell,  26  La. 
Ann.  280  ;  Marx  v.  Sanders.  108  La.  140. 

4.  Rule  Applies   to   Personalty.  —  Clark 
Sawyer,  48  Cal.  133;  Flkin  v.  Peonle,  4  111. 
207,  36  Am.  Dec.  541  :  Bellingall  v.  Duncan.  8 
111.  477;  Sanderson  v.  Rogers.  3  Dev.  L.  (14 
N.  Car.)  38;  State  Bank  v.  Beatty.  3  Sneed 
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apply,  and  in  that  case  it  seems  to  be  the  general  rule  that  the  venditioni 
exponas  may  issue  to  either  the  outgoing  sheriff  or  his  successor,1  though  in 
some  jurisdictions  it  can  issue  to  the  outgoing  sheriff  alone,2  while  in  others 
only  to  his  successor.3 

(3)  Where  Writ  Wholly  Unexecuted.  —  The  authority  of  the  ex-sheriff  to 
execute  process  exists  only  when  the  officer  has  begun  the  execution  during 
his  tenure  of  office.  If  the  writ  is  wholly  unexecuted,  the  officer  cannot  act 
upon  it  after  his  term  has  expired,  and  the  duty  will  devolve  upon  his 
successor. 4 

(4)  New  and  Distinct  Writ  in  Same  Proceeding.  — Where  a  new  and  dis- 
tinct writ  in  the  same  matter  has  been  issued  after  the  officer  who  executed  a 
previous  writ  has  vacated  his  office,  such  later  writ  must  be  executed  by  the 
present  holder  of  the  office.5  So,  when  an  attachment  has  been  executed  by 
the  outgoing  officer,  and  an  execution  has  been  issued  on  the  judgment  after 
the  expiration  of  his  term,  he  cannot  levy  thereon.6 

b.  Liability  for  Defaults  Committed  During  Term.  —  The  sheriff 
is  liable  after  bis  term  of  office  for  defaults  during  such  term.7 

c.  Turning  Over  Office  to  Successor.  —  Upon  the  coming  in  of  a 
sheriff  the  old  sheriff  must  deliver  to  him  the  prisoners  whom  he  has  taken 
under  a  ca.  sa.  and  give  notice  of  the  executions  wherewith  they  are  charged, 
or  he  remains  liable.8  By  various  statutes,  also,  provision  is  made  for  the 
handing  over  of  processes  and  property.9  The  failure  of  the  outgoing  sheriff 
to  take  a  receipt  from  his  successor  for  property  turned  over  will  not  necessarily 
continue  his  liability.    Actual  delivery  to  his  successor  is  sufficient  to  devolve 


(Tenn.)  305;  Lewis  v.  Bartlett,  12  Wash.  212, 
50  Am.  St.  Rep.  885  ;  Holmes  v.  Mclndoe,  20 
Wis.  657.  See  also  Colyer  v.  Higgins,  1  Duv. 
(Ky.)  6,  85  Am.  Dec.  601  ;  Ballard  v.  Thomas, 
19  Gratt.  (Va.)  14. 

1.  Either  May  Sell  Land.  —  Sumner  v.  Moore, 
2  McLean  (U.  S.)  59;  Clark  v.  Sawyer,  48  Cal. 
133;  Elkin  v.  People,  4  111.  207,  36  Am.  Dec. 
541;  Bellingall  v.  Duncan,  8  111.  ^77 ;  Fowble 
v.  Rayberg,  4  Ohio  45  ;  Holmes  v.  Mclndoe,  20 
Wis.  657.  And  see  Neilson  v.  Churchill,  5 
Dana  (Ky.)  333  ;  Leshey  v.  Gardner,  3  W.  &  S. 
(Pa.)  314,  38  Am.  Dec.  764. 

In  North  Carolina  it  has  been  intimated,  but 
nof  decided,  that  the  successor  is  the  proper 
person  to  sell  the  land.  Tarkinton  v.  Alex- 
ander, 2  Dev.  &  B.  L.  (19  N.  Car.)  87;  Seawell 
v.  Cape  Fear  Bank,  3  Dev.  L.  (14  N.  Car.)  279, 
22  Am.  Dec.  722.  But  compare  Governor  v. 
E;  stwood,  1  Dev.  L.  (12  N.  Car.)  157. 

Where  a  Sheriff  Has  Levied  upon  Both  Lands 
and  Goods,  and  gone  out  of  office,  a  general 
venditioni  may  issue  to  the  new  sheriff,  where 
the  goods  have  been  delivered  over  to  him  ;  but 
il  he  cannot  get  the  goods  from  the  old  sheriff, 
a  distringas  should  issue  to  compel  the  old  sher- 
iff to  sell  the  goods  ;  to  which  may  be  added  a 
special  venditioni,  in  case  the  moneys  thereby 
raised  be  not  sufficient  to  satisfy  the  judgment 
authorizing  the  new  sheriff  to  sell  the  land 
or  if  the  plaintiff  wishes  to  waive  the  levy,  a 
special  fi.  fa.  to  the  new  sheriff  for  the  residue 
Tarkinton  v.  Alexander,  2  Dev.  &  B.  L.  (19  N 
Car.)  87. 

2.  Issues  Only  to  Outgoing  Sheriff.  —  Busey  v 
Tuck,  47  Md.  171  ;  Purl  v.  Duvall,  5  Har.  &  J 
(  Md.)  60,  9  Am.  Dec.  490  ;  Penn  v.  Isherwood 
5  Gill  (Md.)  206. 

3.  To  Successor  Only.  —  Sumner  v.  Moore,  2 
McLean  (U.  S.)  59 ;  State  Bank  v.  Beatty,  3 
Sneed  (Tenn.)  305. 


4.  Where  Writ  Wholly  Unexecuted.  —  Lawson 

v.  Orear,  4  Ala.  156;  Simonton  v.  Pattin,  1 
Marv.  (Del.)  399;  McDonald  v.  Bradshaw,  2 
Ga.  248,  46  Am.  Dec.  385  ;  Sauvinet  v.  Maxwell, 
26  La.  Ann.  280  ;  Johnson  v.  Foran,  58  Md.  148  ; 
Dunnica  v.  Coy,  28  Mo.  525,  75  Am.  Dec.  133; 
State  v.  Roberts,  12  N.  J.  L.  114.  21  Am.  Dec. 
62 ;  State  v.  Woodside,  7  Ired.  L.  ( 29  N.  Car.) 
296;  Haynes  v.  Bridge,  1  Coldw.  (Tenn.)  32; 
State  v.  Parchmen,  3  Head  (Tenn.)  609;  Todd 
v.  Jackson,  3  Humph.  (Tenn.)  398;  Sherrell  v. 
Goodrum,  3  Humph.  (Tenn.)  419;  Fondrin  v. 
Planters'  Bank,  7  Humph.  (Tenn.)  447. 
Ex-sheriff  Takes  Process  as  Agent  for  Successor. 

—  Littlejohn  v.  Leffingwell,  34  N.  Y.  App.  Div. 
185. 

5.  Outgoing  Sheriff  Cannot  Execute  New  Writ. 

—  Johnson  v.  Foran,  58  Md.  148. 

6.  Cannot  Levy  Execution  After  Term  Ends.  — 

Kent  v.  Roberts,  2  Story  (U.  S.)  591  ;  Cotton  v. 
Atkinson,  53  Ark.  98 ;  Johnson  v.  Foran,  58 
Md.  148;  Crane  v.  Hardy.  1  Mich.  56;  Fletcher 
v.  Morrell,  78  Mich.  176;  Wolf  v.  Taylor,  68 
Tex.  660.  But  see  McKay  v.  Harrower,  27 
Barb.  (N.  Y.)  463. 

7.  Liable  for  Defaults  Committed  During  Term. 

—  Wyche  v.  Myrick,  14  Ga.  584;  Bell  v.  Thorpe, 
44  Ga.  509 ;  Duke  v.  Vincent,  29  Iowa  308 ; 
Armstrong  v.  Grant,  7  Kan.  285  ;  Hustick  v. 
Allen.  1  N.  J.  L.  195. 

8.  Delivery  Over  of  Prisoners.  —  Sanderson  v. 
Rogers,  3  Dev.  L.  (14  N.  Car.)  38. 

9.  Statutes  as  to  Turning  Over  Writs  and  Prop- 
erty. —  Matthis  v.  Pollard,  3  Ga.  1  ;  Fockler  v. 
Martin,  32  Iowa  117:  Kane  v.  McCown,  55  Mo. 
181  :  Doliver  v.  Collingwood,  15  R.  I.  510. 

In  the  Absence  of  Any  Statute  requiring  him  to 
do  so,  the  outgoing  sheriff  owes  no  duty  to  turn 
over  to  his  successor  personalty  held  by  him 
under  attachment.  Sagely  v.  Livermore,  45 
Cal.  6:3. 
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the  responsibility  upon  the  latter.1 

Liability  of  incoming  Sheriff  for  Property.  —  Where  the  successor  actually  receives 
property  from  the  outgoing  sheriff,  or  receives  the  writ  under  which  the  prop- 
erty is  held  and  dispenses  with  actual  delivery,  his  liability  for  the  safekeep- 
ing of  the  property  is  established  without  execution  of  a  receipt;  but  mere 
silence  or  inaction,  unless  it  be  under  circumstances  constituting  a  waiver,  is 
not  sufficient  to  charge  his  successor. 58  An  incoming  sheriff,  however,  is  not 
responsible  for  property  which  his  predecessor  seized  unless  it  be  shown  that 
it  had  come  into  his  power,  or  that  he  had  bound  himself  to  produce  it.3 

IX.  Liabilities  on  Official  Bonds  —  1.  Nature  and  Extent  of  Liability  — 
a.  In  General.  — The  giving  of  a  bond  which  is  designed  to  take  the  place 
of  property  qualifications  imposes  no  new  liabilities  and  does  not  render  the 
sureties  liable  in  any  case  where  the  sheriff  would  not  have  been  liable  to  an 
action  on  the  case  at  common  law.4 

Bond  strictly  Construed. —  The  liability  of  sureties  on  the  officer's  bond  is  strict- 
issimi juris,  and  is  confined  to  the  contract  expressed  in  the  bond,  which  can- 
not be  extended  by  implication  beyond  the  fair  meaning  of  its  terms.5  So 
the  obligation  of  the  sureties  will  not  be  extended  to  cover  new  duties  differ- 
ent in  kind  from  those  existing  when  the  bond  was  given.0  This  does  not, 
however,  relieve  them  from  liability  where  the  change  in  the  duties  of  the 
officer  has  been  merely  as  to  their  degree.'  Also,  where  a  statute  requires  a 
bond  from  a  sheriff  for  the  faithful  discharge  of  his  duty  and  a  new  duty  is 
afterwards  attached  to  the  office  by  statute,  a  bond  given  subsequently  to  the 
latter  statute  embraces  the  new  duty  and  is  security  for  its  performance  unless 
the  statute  imposing  the  new  duty  requires  a  separate  bond  to  be  given  for 
its  performance.8 

b.  To  Whom  Liable.  —  Where  the  duties  are  such  as  are  owed  by  the 
officer  to  the  particular  individual  with  whom  he  deals,  a  breach  of  the  duty 
gives  rise  to  a  corresponding  liability  to  such  person  only.9 

c.  Acts  Done  in  Official  Capacity.  —  Whenever,  in  the  execution  of 
his  office,  the  officer,  by  his  act  or  his  omission  to  do  an  act,  injures  another, 
there  is  a  violation  of  his  official  duty  for  which  the  sureties  on  his  bond  are 
liable.10 

1.  McKay  v.  Leonard,  17  Iowa  569.  9.  See  the  title  Bonds,  vol.  4,  p.  689. 

2.  When  New  Sheriff's  Liability  Attaches. —  10.  Official  Acts — United  States.  —  Indiana  v. 
McKay  v.  Thorington,  15  Iowa  25.     See  also      Gobin,  94  Fed.  Rep.  48. 

McKay  r.  Leonard,  17  Iowa  569.  Alabama.  —  Elrod  v.  Hamner,  120  Ala.  463, 

3.  Must  Have  Obtained  Control  of  Property.  —     74  Am.  St.  Rep.  43. 

Ballew  v.  Bobb,  13  La.  Ann.  375;  State  v.  Rob-         Georgia. — Jefferson  v.  Hartley,  81  Ga.  716. 
erts,  12  N.  J.  L.  114,  21  Am.  Dec.  62.  Indiana.  —  State  v.  Walford,  11  Ind.  App.  392. 

4.  Purpose  of  Bond.  —  South  v.  Maryland,  18  Iowa.  —  Charles  v.  Haskins,  11  Iowa  329,  77 
How.  (U.  S.)  396.  Am.  Dec.  148;'  Clancy  v.  Kenworthy,  74  Iowa 

Bonds  of  Constable  Not  Cumulative.  —  State  v.      740,  7  Am.  St.  Rep.  508. 
Wall,  9  Ired.  L.  (31  N.  Car.)  20.  Kentucky.  —  Com.  v.  Williams,  4  Litt.  (Ky.) 

Sheriffs'  and  Constables'  Sureties  Distinguished      335  ;  Tudor  v.  Lewis,  3  Met.  (Ky.)  378. 
—  Masser  v.  Strickland,  17  S.  &  R.  (Pa.)  354,         Louisiana.  —  Ader  V.  Foley,  50  La.  Ann.  1262 ; 
17  Am.  Dec.  668.  David's  Succession,  14  La.  Ann.  740. 

Liability  for  Acts  of  Deputy, —  See  supra,  this         Missouri.  —  State  v.  Griffith,  63  Mo.  545. 
title,  Powers,  Duties,  and  Liabilities  —  In  Re-         Nebraska.  —  Kendall    v.    Aleshire,    28  Neb. 
gard  to  Deputies  —  Liability  of  Sheriff's  Bond      707,  26  Am.  St.  Rep.  367. 

and  Sureties.  New   York.  —  Grieb  v.  Northrup,  66  N.  Y. 

5.  Strict  Construction. —  Clark  v.  Lamb,  76  Ala.  App.  Div.  86;  People  v.  Dikeman,  4  Keyes  (N. 
406;  Schloss  v.  White,  16  Cal.  65;  St.  Louis  v.      Y.)  93. 

Sickles,  52  Mo.  122;  Eaton  v.  Kelly,  72  N.  Car.  North  Carolina.  —  Warren  v.  Boyd,  120  N. 
110;  State  v.  Long,  8  Ired.  L.  (30  N.  Car.)  415  ;      Car.  56. 

Com.  v.  Swope,  45  Pa.  St.  535,  84  Am.  Dec.  Pennsylvania.  —  Snyder  v.  Com.,  1  P.  &  W. 
518.    See  also  the  title  Suretyship.  (Pa.)  94. 

6.  Additional  Duties.  —  Whiter.  Saginaw,  43  South  Carolina.  —  Treasurers  v.  Hilliard,  8 
Mich.  567.  Rich.  L.  (S.  Car.)  412;  Treasurers  v.  Buckner, 

7.  Marney  v.  State,  13  Mo.  7.  2  McMull  L.  (S.  Car.)  323. 

8.  State  v.  Bradshaw,  10  Ired.  L.  (32  N.  Tennessee.  —  Haynes  v.  Bridge,  1  Coldw. 
Car.)  229.  (Tenn.)  32. 
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When  Connected  with  Unofficial  Acts.  —  The  sureties  are  not  relieved  from  liability 
by  the  fact  that  acts  for  which  the  officer  had  no  authority  were  done  by  him 
while  attempting  to  perform  the  official  acts  for  which  they  are  sought  to  be 
held  liable.1 

d.  Acts  Not  Done  in  Official  Capacity.  —  To  charge  the  sureties  in 
the  officer's  bond  the  act  complained  of  must  either  have  been  one  which  he 
might  rightfully  have  done  as  such  officer  or  one  which  was  actually  done 
by  him  as  an  officer  under  a  claim  of  right  to  do  so  as  such.*  Also,  when 
the  officer  is  under  no  legal  duty  to  perform  the  act  and  goes  outside  of  the 
line  of  his  duties  and  acts  without  the  scope  of  his  authority,  the  sureties 
cannot  be  held  liable.3 

illustrations.  —  Thus,  the  sureties  are  not  liable  for  acts  undertaken  by  the 
officer  in  a  purely  private  capacity,  as  where  he  agrees  to  act  as  trustee,4  or 
where  he  assists  to  lynch  a  prisoner  in  his  charge,5  or  for  other  violent  or 
wrongful  acts  of  the  officer  not  done  in  line  of  his  official  duty,®  or  as  to  per- 
sonal contracts  entered  into  by  him  for  printing  for  his  official  use,7  or  for 
false  imprisonment  or  a  battery  by  him  on  a  prisoner,8  or  for  his  private 
debts,9  or  for  a  seizure  of  property  without  authority  of  process,10  or  for  acts 
committed  under  a  void  process.11 

e.  Distinction  Between  Virtue  of  Office  and  Color  of  Office.  — 
In  some  cases  the  courts  have  drawn  a  distinction  between  acts  done  by  virtue 
of  office  and  those  done  under  color  of  office,  holding  the  sureties  liable  for 
the  former,  but  not  for  the  latter. 12  But  this  distinction  is  now  disregarded 
in  most  jurisdictions,  and  the  sureties  are  held  liable  for  both  the  nonfeasances 
and  the  misfeasances  of  the  officer  while  assuming  to  act  officially,  irrespective 
of  whether  the  act  is  done  virtute  officii  or  colore  officii.^ 


Texas.  —  Stephenson  v.  Sinclair,  14  Tex.  Civ. 
App.  133  ;  Goodale  v.  Douglas,  5  Tex.  Civ.  App. 
695  ;  Moore  v.  Lindsay,  (Tex.  Civ.  App.  1902) 
71  S.  W.  Rep.  298. 

Wisconsin.  —  Gerber  v.  Ackley,  32  Wis.  233. 

1,  Stephenson  v.  Sinclair,  14  Tex.  Civ.  App. 
133. 

Thus,  the  arrest  of  a  person  outside  of  the 
state  by  the  officer  by  fraudulent  means  does 
not  render  his  sureties  liable,  but  the  wrongful 
retention  of  such  person  after  returning  him 
into  the  state  is  such  an  official  act  as  renders 
them  liable.  Kendall  v.  Aleshire,  28  Neb.  707, 
26  Am.  St.  Rep.  367. 

2.  Private  Acts  —  Alabama.  —  Governor  v. 
Pearce,  31  Ala.  465;  Governor  v.  Hancock,  2 
Ala.  728. 

California.  —  Schloss  v.  White,  16  Cal.  65. 
Colorado.  —  Allison  v.  People,  6  Colo.  App. 
80. 

Illinois.  —  People  v.  Foster,  133  111.  496; 
People  v.  Wilmoth,  45  111.  App.  73  ;  Walsh  v. 
People,  6  111.  App.  204. 

Indiana.  —  State  v.  Vananda,  7  Blackf.  (Ind.) 
214. 

Kentucky.  —  Com  v.  Cole,  7  B.  Mon.  (Ky.) 
250,  26  Am.  Dec.  506  ;  Jewell  v.  Mills,  3  Bush 
(Ky.)  62. 

Maine.  —  Dane  v.  Gilmore,  51  Me.  544. 
Maryland.  —  State  V.  Brown,  54  Md.  318. 
Missouri.  —  State  v.  Hendricks,  88  Mo.  App. 
560. 

New  York.  — Ex  p.  Reed,  4  Hill  (N.  Y.)  572. 
North  Carolina.  —  State  v.  Tapscott,  68  N. 
Car.  300. 

Oregon.  —  Feller  v.  Gates,  40  Oregon  543. 
Texas.  —  Heidenheimer  v.  Brent,  59  Tex.  533. 
Utah,  —  Clinton  v.  Nelson,  2  Utah  284. 


3.  Acts  Not  in  Scope  of  Authority.  —  Collier  v. 

Stoddard,  19  Ga.  274;  State  v.  Clausmeier,  154 
Ind.  599,  77  Am.  St.  Rep.  511;  Greenwell  v. 
Com.,  78  Ky.  320 ;  Robinson  v.  State,  47  Miss. 
423  ;  Bourne  v.  Shapleigh,  9  Mo.  App.  64 ;  Ex  p. 
Reed,  4  Hill  (N.  Y.)  572;  State  v.  Brown,  11 
Ired.  L.  (33  N.  Car.)  141;  State  v.  Parchmen, 
3  Head  (Tenn.)  609. 

4.  Illustrations.  —  State  v.  Davis,  88  Mo.  585. 

5.  State  v.  Wade,  87  Md.  529. 

6.  Clinton  v.  Nelson,  2  Utah  284. 

7.  Gould  v.  News  Pub.  Co.,  2  Penn.  (Del.) 
548;  Com.  v.  Swope,  45  Pa.  St.  535,  84  Am. 
Dec.  518;  Allen  v.  Ramey,  4  Strobh.  L.  (S. 
Car.)  30. 

8.  State  v.  Long,  8  Ired.  L.  (30  N.  Car.) 
415. 

9.  Hill  v.  Kemble,  9  Cal.  71. 

10.  Dysart  v.  Lurty,  3  Okla.  601  ;  Gerber  v. 
Ackley.  32  Wis.  233  ;  State  v.  Mann,  21  Wis. 

684. 

11.  Allison  v.  People,  6  Colo.  App.  80  ;  State 
v.  Timmons,  90  Md.  10,  78  Am.  St.  Rep.  417; 
Lowell  v.  Parker,  10  Met.  (Mass.)  309,  43  Am. 
Dec.  436;  Jones  v.  Hess,  (Tex.  Civ.  App.  1898) 
48  S.  W.  Rep.  46. 

12.  Not  Liable  for  Acts  Done  Colore  Officii.  — 
Governor  v.  Hancock,  2  Ala.  728 ;  State  v. 
Brown,  54  Md.  318;  State  v.  Wade,  87  Md. 
529;  State  v.  Fowler,  88  Md.  601.  71  Am.  St. 
Rep.  452;  State  v.  Timmons,  90  Md.  10,  78  Am. 
St.  Rep.  417;  Huffman  v.  Koppelkom,  8  Neb. 
348  ;  State  v.  Conover,  28  N.  J.  L.  224,  78  Am. 
Dec.  54;  State  v.  Brown,  11  Ired.  L.  (33  N. 
Car.)  141  ;  State  v.  Long.  8  Ired.  L.  (30  N. 
Car.)  415. 

13.  Distinction  Disregarded. —  Lammon  v.  Feu- 
sier,  in  U.  S.  17;  McElhaney  v.  Gilleland,  30 
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/.  Duration  of  Liability.  —  The  duration  of  the  sureties'  liability  is 
ordinarily  coextensive  with  the  officer's  official  tenure  of  office.1  It  ceases 
when  the  office  is  declared  vacant  by  reason  of  the  officer's  failure  to  give  a 
new  bond,3  or  when,  by  operation  of  law  or  the  act  of  the  parties,  the  sureties 
are  released,3  but  is  not  discharged  by  a  mere  temporary  suspension  from 
office.* 

Defaults  Before  Execution  of  Bond.  —  While  the  officer's  sureties  are  not  as  a  rule 
liable  for  breaches  of  duty  committed  before  the  execution  of  the  bond,5  yet 
where  the  duty  is  continuous  in  character  they  will  be  liable  for  his  failure  to 
perform  it  after  the  bond  is  executed,  as  where  he  fails  to  pay  over  money 
which  he  received  before  they  became  his  sureties,6  or  fails  to  execute  process 
received  before  that  time,7  or  fails  to  pay  over  money  thereafter  collected  on 
such  process.8 

After  End  of  Term.  —  The  sureties  continue  liable  after  the  officer's  term  has 
ended  for  defaults  committed  by  him  during  the  term.9  And  where  the 
officer  owes  a  duty  after  the  end  of  his  term  to  complete  the  execution  of 
process  previously  begun,10  his  sureties  are  held  liable  for  his  defaults  in  regard 
thereto.11  But  this  extended  liability  exists  only  where  the  law  imposes  a 
duty  on  the  officer  after  his  term  has  ended,  and  for  acts  thereafter  committed 
without  legal  authority  the  sureties  are  not  responsible.12 

Where  the  Officer  Succeeds  Himself  in  Office  his  old  sureties  are  liable  for  his  defaults 
in  connection  with  the  duties  imposed  on  him  during  his  first  term,13  even 
though  the  actual  breach  occurs  after  the  execution  of  the  new  bond.14  But 
where  the  duty  is  one  which  attaches  to  the  incoming  officer  immediately  on 
his  accession  to  office  the  new  sureties  are  alone  liable.13    If  the  duty  which 


Ala.  183;  Couch  v.  Davidson,  109  Ala.  313; 
State  v.  Walford,  1 1  Ind.  App.  392 ;  Turner  v. 
Sisson,  137  Mass.  191  ;  Lowell  v.  Parker,  10 
Met.  (Mass.)  309,  43  Am.  Dec.  436;  State  v. 
Edmundson,  71  Mo.  App.  172.  And  see  the 
cases  cited  in  the  following  subdivisions  of  this 
section. 

1.  Bond  Covers  Official  Term. —  People  v.  Fos- 
ter, 133  111.  496;  Schuff  v.  Pflanz,  99  Ky.  97. 
And  see  generally  the  title  Suretyship. 

Until  Successor  Qualifies. —  If  the  bond  be  con- 
ditioned for  the  faithful  discharge  of  the  sher- 
iff's duties  until  his  successor  has  qualified  for 
office,  the  sureties  continue  liable  until  that 
event.    Akers  v.  State,  8  Ind.  484. 

Sureties  of  de  Facto  Sheriff. —  Although  the  pre- 
scribed bond  be  not  given  in  time,  and  the 
officer  thereby  forfeits  his  right  to  the  office, 
yet  the  bond  is  good  at  common  law,  and,  the 
acts  of  the  sheriff  being  valid  as  those  of  a  de 
facto  officer,  the  sureties  are  liable  for  his  de- 
faults while  acting  as  such.  Crawford  v.  How- 
ard. 9  Ga.  314.  And  see  Dutton  v.  Kelsey,  2 
Wend.  (N.  Y.)  615;  Ramsey  County  v.  Brisbin, 
1  7  Minn.  45 1 . 

2.  Failure  to  Give  New  Bond. —  Bennett  v. 
State,  58  Miss.  556  ;  State  v.  Morgan,  59  Miss. 
349- 

3.  Release  of  Sureties.  —  See  the  title  Surety- 
ship. 

4.  Suspension  of  Officer. — U.  S.  v.  Bill,  2 
("ranch  (C.  C.)  518. 

5.  Default  Before  Execution  of  Bond.  —  Cole  v. 
Crawford,  69  Tex.  124.  But  see  Sabin  v.  Bar- 
nett.  79  Fed.  Rep.  947,  construing  the  Wash- 
ington statutes. 

6.  Money  Previously  Collected.  —  Wentz  v. 
Ledoux,  24  La.  Ann.  131  ;  Treasurers  v.  Tay- 
lor. 2  Bailey  L.  (S.  Car.)  524. 


7.  Failure  to  Execute  Process  Previously  Re- 
ceived; —  Faulkner  v.  State,  9  Ark.  14. 

8.  Money  Collected  After  Execution  of  Bond.  — 

Faulkner  v.  State,  9  Ark.  14;  People  v.  Ring, 

15  Wend.  (N.  Y.)  623. 

9.  Defaults  Committed  During  Term.  —  Pearce 
v.  Hall,  113  Ala.  245  ;  Wyche  v.  Myrick,  14  Ga. 
584 ;  Hubbard  v.  Elden,  43  Ohio  St.  380. 

10.  See  supra,  this  title,  Powers,  Duties,  and 
Liabilities  —  Duties  and  Liabilities  After  End 
of  Term. 

11.  Breach  of  Duty  After  End  of  Term. —  Baker 
v.  Baldwin,  48  Conn.  131  ;  Elkin  v.  People,  4 
111.  207,  36  Am.  Dec.  541  ;  State  v.  Hamilton, 

16  N.  J.  L.  153;  State  v.  Roberts,  12  N.  J.  L. 
114,  21  Am.  Dec.  62;  Barker  v.  Munroe,  4  Dev. 
L.  (15  N.  Car.)  412. 

12.  Not  Liable  for  Unauthorized  Acts  After  Term. 
—  Wood  v.  Lowden,  117  Cal.  232;  McDonald 
v.  Bradshaw,  2  Ga.  248,  46  Am.  Dec.  385 ; 
Fondrin  v.  Planters'  Bank.  7  Humph.  (Tcnn.) 
447;  State  v.  Parchmen,  3  Head  (Tenn.)  609. 

Money  Collected  After  Resignation.  —  Atkins 
v.  Baily,  9  Yerg.  (Tenn.)  ill. 

13.  Old  Sureties  Liable. —  Marney  v.  State,  1 
Mo.  7;  People  v.  Ten  Eyclc,  13  Wend.  (N.  Y.) 
448;  Tyree  v.  Wilson,  9  Gratt.   (Va.)   59,  58 
Am.  Dec.  213. 

14.  Breach  After  New  Bond  Given.  —  People  v. 
Kendall,  14  Colo.  App.  175  ;  Colyer  v.  Higgins, 
1  Duv.  (Ky.)  6,  85  Am.  Dec.  601  ;  Campbell  V. 
Cobb,  2  Sneed  (TentO  18:  Woodell  v.  BrulTy, 
25  W.  Va.  465- 

15.  New  Sureties  Liable. — -Warren  v.  State.  1 1 
Mo.  583  ;  State  V.  McCormack,  50  Mo.  568 ; 
Prince  v.  McNeill,  77  N.  Car.  398  ;  Woolard  ft. 
Favorite,  9  Ohio  Cir.  Dec.  686,  17  Ohio  Cir. 
Ct.  72;  Sherrell  v.  Goodrum,  3  Humph.  (Tenn.) 
419. 
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is  violated  during  the  first  term  be  one  of  a  continuing  character,  it  seems  that 
the  liability  attaches  to  the  new  bond,  when  given,  and  that  either  set  of 
sureties  may  be  held  responsible.1 

g.  AMOUNT  of  Liability  — (i)  In  General.  —  The  sureties  on  the  sheriff's 
bond  cannot  be  held  liable  for  a  greater  amount  than  that  specified  in  the 
bond,2  and  after  recovery  has  been  had  against  them  to  the  full  amount  of 
the  bond  they  may  defend  themselves  at  law  on  that  ground  against  all 
pending  or  future  suits.3 

(2)  Liability  for  Statutory  Penalties.  —  Penalties  imposed  by  statute  on  the 
sheriff  for  misfeasance  or  nonfeasance  are  not  damages  sustained  by  the  parties 
affected  by  his  default,  but  are  punishments  inflicted  by  the  law  on  the  sheriff 
himself.  The  sureties  on  the  bond  canrot,  therefore,  be  held  liable  to  these 
penalties,  which  are  personal  to  the  sheriff.4  This  is  not  the  case,  however, 
where  the  sheriff  is  required  to  pay  specified  interest  on  money  which  he  has 
collected  and  failed  to  pay  over.  This  liability  is  in  the  nature  of  a  judg- 
ment, and  not  strictly  a  penalty,  and  it  must  be  considered  as  one  of  the 
incidents  of  the  contract  of  the  sureties.5 

By  Express  statutory  Enactment  in  some  jurisdictions  the  sureties  are  made  liable, 
upon  the  failure  of  the  officer  to  pay  over  money  collected  by  him,  to  a 
specified  rate  of  interest.6  This  interest  is  to  be  computed  on  the  original 
sum,  and  not  on  the  judgment  rendered  on  the  bond.' 

2.  Liability  for  Particular  Acts  or  Omissions  —  a.  Breaches  of  Duty  in 
Regard  to  Execution  of  Process.  —  A  failure  of  the  officer  to  execute  in 
a  proper  manner  process  directed  to  him  by  lawful  authority  constitutes  a 
breach  of  his  official  bond.**  So  the  sureties  on  the  bond  are  liable  for  the 
sheriff's  failure  to  levy  9  and  to  execute  a  capias; 10  for  his  failure  to  return,  or 
for  making  a  false  return  of,  a  writ;11  for  his  failure  to  return  property  seized 
under  a  writ  of  detinue  where  the  bond  required  by  statute  is  not  given  ; ,a  for 
failing  to  take  attached  property  into  his  possession,1,1  to  exercise  proper  care 
over  it,14  and  to  have  it  forthcoming  at  the  propdr  time,15  or  to  release  it  at  the 
direction  of  the  plaintiff;  16Jor  his  wrongful  seizure  and  wrongful  detention  of 
property  under  execution;17  for  allowing  property  held  under  execution  to  be 
taken  from  him  by  another  officer  holding  another  writ ; 1H  and  for  other  illegal 
acts  in  connection  with  the  execution  of  process.19    So,  too,  if  the  sheriff  in 

1.  Continuing   Duty  —  Both  Bonds   Liable. —  14  Smed.  &  M.  (Miss.)  54;  Dorrance  v.  Com., 

Ingram  v.  McCoombs,   17  Mo.   558;   State  v.  13  Pa.  St.  160;  O'Bannon  v.  Saunders,  24  Gratt. 

Roberts,  12  N.  J.  L.  114,  21  Am.  Dec.  62;  (Va.)  138. 

State  v.  Wall,  9  Ired.  L.  (31  N.  Car.)  20.  Liability  for  Failure  to  Make  Return.  —  McNee 

2.  Amount.  — Sam  Yuen  v.  McMann,  99  Cal.  v.  Sewell,  14  Neb.  532;  Dorrance  v.  Com.,  13 
497;  Marcy  v.  Praeger,  34  La.  Ann.  54.  Pa.  St.  160. 

3.  Bothwell  v.  Sheffield,  8  Ga.  569.  10.  Jenkins  v.  Troutman,  7  Jones  L.  (52  N. 

4.  Penalties.  —  Glascock  v.  Ashman,  52  Cal.  Car.)  169,  75  Am.  Dec.  459. 

493;  State  Bank  v.  Brennan,  7  Colo.  App.  427;  11.  Com.  v.  Hurt,  4  Bush  (Ky.)  64;  Com.  v. 

Robinson  v.  Kinney,  2  Idaho  1170;  Treasurers  Williams,  4  Litt.  (Ky.)  335;  State  v.  Long,  8 

v.  Hilliard,  8  Rich.  L.  (S.  Car.)  412;  Treas-  Ired.  L.  (30  N.  Car.)  416;  Brooks  v.  Gibbs,  2 

urers  v.  Buckner,  2  McMull.  L.  (S.  Car.)  323;  Jones  L.  (47  N.  Car.)  326. 

M'Dowell  v.  Burwell,  4  Rand.  (Va.)  317.  At  Common  Law  it  was  otherwise.    State  v. 

5.  Wyche  v.  Myrick.  14  Ga.  584.  Long,  8  Ired.  L.  (30  N.  Car.)  415. 

6.  Borden  v.  State,  9  Ark.  252;  Robertson  v.  12.  Elrod  v.  Hamner.  120  Ala.  463,  74  Am. 
Marshall  County,  10  111.  559;  State  v.  Peterson,  St.  Rep.  43. 

142  Mo.  526;  State  v.  Langdon,  57  Mo.  350;  13.  Deering  v.  Wisherd,  46  Neb.  720. 

Nash  v.  Muldoon.  16  Nev.  404.  14.  Aigeltinger   v.    Whelan,    133    Cal.  110; 

7.  Borden  v.  State,  9  Ark.  252.  Holdredge  v.  McCombs,  8  Kan.  App.  663.  See 

8.  In  Executing  Process. —  State  v.  Crow,  11  also  Witkowski  v.  Hern,  82  Cal.  604. 

Ark.  642;  Cox  v.  Currier,  62  Iowa  551  ;  King  15.  State  v.  Langdon,  57  Mo.  352;  Deering  v. 

v.  Nichols,  16  Ohio  St.  80.  Wisherd,  46  Neb.  720.    See  also  Rund  v.  Blatt, 

Liability  for  Allowing  Debtor  to  Remove  At-  170  Mass.  469. 

tached  Property, —  Sandridge  v.  Jones,   2  La.  16.  Levy  v.  McDowell,  4s  Tex.  220. 

Ann.  933.  17.  Sam  Yuen  v.  McMann,  99  Cal.  497. 

9.  People  v.  Johnson,  4  111.  App.  346;  Com.  18.  Com.  v.  Straton,  7  J.  J.  Marsh.  (Ky.) 
v.  Begley,  (Ky.  1902)  66  S.  W.  Rep.  754  :  Com.  90. 

v.  Hurt,  4  Bush  (Ky.)  64;  Butler  v.  Williams,  19.  Jefferson  v.  Hartley,  81  Ga.  716. 
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levying  an  execution  on  property  subject  thereto  acts  in  an  oppressive  and 
wrongful  manner  in  the  execution  thereof,  his  bond  is  liable  for  the  damage* 
which  he  thus  causes.1 

Void  Process.  —  While  the  sureties  are  not  liable  for  the  act  of  the  sheriff  in 
executing  process  void  on  its  face,3  the  fact  that  the  process  in  question  was 
not  authorized  by  law  at  the  time  when  the  bond  was  given  does  not  relieve 
them  from  liability.3 

b.  Seizure  of  Stranger's  Property.  —  In  the  earlier  decisions  the  view 
was  taken  that  the  seizure  of  a  stranger's  property  by  the  officer  was  an 
unofficial  act,  and  one  for  which  the  sureties  on  his  bond  could  not  be  held 
liable. 1  While  this  view  still  obtains  in  some  jurisdiction? ,5  the  question  has 
been  set  at  rest  in  a  large  measure  by  a  well-considered  decision  which  holds 
that  such  an  act  is  a  breach  of  his  official  bond,  and  therefore  renders  the 
sureties  liable.6  This  view  is  supported  by  the  weight  of  authority  in  many 
jurisdictions. ' 

c.  Seizure  of  Exempt  Property.  —  The  seizure  of  property  which  is 
exempt  also  renders  the  sureties  on  the  bond  of  the  sheriff  8  or  constable  9 
liable. 

Sale  of  Exempt  Property.  —  Necessarily,  they  are  also  liable  for  the  sale  of 
exempt  property  which  has  been  wrongfully  seized.10 

d.  Taking  Insufficient  Security.  —  So  they  are  liable  where  the 
officer  fails  to  pay  the  required  statutory  bond,11  or  where  he  takes  an 
insufficient  bond  in  replevin.12 


1.  State  v.  Fowler,  88  Md.  6oi,  71  Am.  St. 
Rep.  452. 

2.  Process  Void  on  Its  Face. —  McLendon  v. 
State,  92  Tenn.  520. 

3.  King  v.  Nichols,   16  Ohio  St.  80. 

4.  Seizing  Stranger's  Property.  —  State  v. 
Brown,  11  Ired.  L.  (33  N.  Car.)  141;  Morris 
v.  Van  Voast,  19  Wend.  (N.  Y.)  283 ;  Ex  p. 
Reed,  4  Hill  (N.  Y.)  572;  Taylor  v.  Parker,  43 
Wis.  78. 

5.  Sureties  Not  Liable. —  State  v.  Brown,  54 
Md.  318;  State  v.  Conover,  28  N.  J.  L.  224,  78 
Am.  Dec.  54. 

6.  Contrary  View.  —  Lammon  v.  Feusier,  in 
U.  S.  17. 

7.  Arizona.  —  Gray  v.  Noonan,  (Ariz.  1897) 
50  Pac.  Rep.  116. 

California.  —  Van  Pelt  v.  Littler,  14  Cal.  194; 
Bell  v.  Peck,  104  Cal.  35. 

Connecticut. — Norwalk  v.  Ireland.  68  Conn.  1. 

District  of  Columbia.  —  U.  S.  v.  Hine,  3  Mac- 
Arthur  (D.  C.)  27. 

nois.  —  AValsh  v.  People,  6  111.  App.  204  j 
Wickler  v.  People,  68  111.  App.  282. 

Indiana.  —  State  v.  White,  88  Ind.  587. 

Kentucky. —  Hill  v.  Ragland,  (Ky.  1902)  70 
S.  W.  Rep.  634  ;  Com.  v.  Stockton,  5  T.  B.  Mon. 
(Ky.)  192. 

Maine.  —  Archer  v.  Noble,  3  Me.  418. 

Massachusetts.  —  Tracy  v.  Goodwin,  5  Allen 
(Mass.)  409;  Greenfield  v.  Wilson,  13  Gray 
(Mass.)  384;  Turner  v.  Sisson,  137  Mass.  191. 

Michigan.  —  People  v.  Mersereau,  74  Mich. 
687. 

Missouri.  —  State  v.  Hadlock,  52  Mo.  App. 
297;  State  v.  Fitzpatrick,  64  Mo.  185. 

Nebraska. —  Russell  v.  Gillespie.  38  Neb.  459  ; 
Thomas  v.  Markmann,  43  Neb.  823  ;  Turner  v. 
KHlinn,  12  Neb.  580. 

New  York.  —  Rail  v.  Pratt.  36  Barb.  (N.  Y.) 
402;  Berry  v.  Schaad,  50  N.  Y.  App.  Div.  132; 
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Cumming  v.  Brown,  43  N.  Y.  514;  People  v. 
Schuyler,  4  N.  Y.  173. 

North  Carolina.  —  Martin  v.  Buffaloe,  128  N. 
Car.  305. 

Ohio.  —  State  v.  Jennings,  4  Ohio  St.  418. 

Oklahoma.  —  Dysart  v.  Lurty,  3  Okla.  601. 

Pennsylvania.  —  Brunott  v.  M'Kee,  6  W.  &  S. 
(Pa.)  513;  Carmack  v.  Com.,  5  Binn.  (Pa.)  184. 

South  Carolina.  —  Connor  v.  Corson,  13  S. 
Dak.  550. 

Texas.  —  Holliman  v.  Carroll,  27  Tex.  23,  84 
Am.  Dec.  606. 

Virginia.  —  Sangster  v.  Com.,  17  Gratt.  (Va.) 
124. 

Washington.  —  Fish  v.  Nethercutt,  14  Wash. 
582,  53  Am.  St.  Rep.  892. 

Wisconsin.  —  Dishneau  v.  Newton,  91  Wis. 
199. 

No  Liability  Where  Bond  Is  Limited  to  Specific 
Purpose.  —  People  v.  Lucas,  93  N.  Y.  585. 

Liability  for  Seizure  by  Deputy.  —  Dishneau 
v.  Newton,  91  Wis.  199.  See  also  supra,  this 
title,  Powers,  Duties,  and  Liabilities  —  In  Re- 
gard to  Deputies — Liability  for  Deputy's  Acts. 

8.  Seizing  Exempt  Property. —  McElhaney  v. 
Gilleland,  30  Ala.  183  ;  Buck  v.  Ball,  (Ky.  1900) 
58  S.  W.  Rep.  468;  Hursey  v.  Marty,  61  Minn. 
430  ;  State  v.  O'Neill,  78  Mo.  App.  20  ;  State  v. 
Moore,  19  Mo.  369,  61  Am.  Dec.  563. 

9.  McElhaney  v.  Gilleland,  30  Ala.  183; 
Strunk  v.  Ocheltree,  11  Iowa  158;  State  v. 
Lindsay,  73  Mo.  App.  473;  State  v.  Farmer,  21 
Mo.  160;  Grieb  v.  Northrup,  66  N.  Y.  App. 
Div.  86. 

10.  McElhaney  v.  Gilleland.  30  Ala.  183; 
Strunk  v.  Ocheltree,  n  Iowa  158:  Buck  v.  Ball, 
(Ky.  1900)  58  S.  W.  Rep.  468- 

11.  Insufficient  Security.  —  Traweek  v.  Heard, 
07  Ala.  715. 

12.  Mayer  v.  People,  190  111.  100.  92  111.  App. 
123;  Thomas  v.  Edgerton,  40  Neb.  25. 
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e.  Funds  Collected  by  Officer.  —  So  they  are  liable  for  funds  collected 
by  the  officer  in  his  official  capacity  which  he  has  failed  to  pay  over.1  As  to 
school  funds  a  and  taxes,3  the  sureties  are  liable  for  defaults  on  the  part  of  the 
sheriff  when  the  collection  of  these  moneys  is  a  part  of  his  general  duties. 

Application  of  Proceeds.  —  Where  a  sheriff  who  has  several  executions  in  his 
hands  sells  real  estate  belonging  to  the  judgment  debtor,  it  is  his  duty  to 
apply  the  proceeds  of  the  sale  to  the  satisfaction  of  the  executions  in  the 
order  of  their  priority,  and  if  he  applies  the  money  to  the  satisfaction  of  a 
judgment  having  a  subsequent  lien,  to  the  exclusion  of  an  execution  issued 
upon  a  judgment  having  a  prior  lien,  this  constitutes  a  breach  of  his  official 
duty  for  which  he  and  the  sureties  upon  his  official  bond  are  liable.4 

Disputed  Ownership.  —  The  failure  of  the  officer  to  comply  with  an  order  of 
court  to  pay  over  a  fund  in  his  hands,  the  ownership  of  which  is  disputed, 
renders  his  sureties  liable.5 

Funds  Not  Received  in  Official  Capacity.  —  The  sureties  are  not  liable  for  the  failure 
of  the  sheriff  to  pay  over  money  which  was  not  received  by  him  while  acting 
in  his  official  capacity,6  nor  can  they  be  held  liable  for  money  received 
by  him  on  an  execution  after  the  return  day  thereof,7  nor  for  money  collected 
by  him  as  a  mere  agent  and  not  in  discharge  of  official  duties.8 


1.  Failure  to  Account  for  Money  —  Alabama. 
—  Dennis  v.  Chapman,  19  Ala.  29,  54  Am.  Dec. 
186. 

Arkansas.  —  Borden  v.  State,  9  Ark.  252. 

California.  —  Harvey  v.  Foster,  64  Cal.  296. 

Colorado.  —  Tate  v.  People,  6  Colo.  App.  202. 

Idaho.  —  Work  v.  Kinney,  (Idaho  1898)  51 
Pac.  Rep.  74s ;  Robinson  v.  Kinney,  2  Idaho 
1 170. 

Indiana. —  Snell  v.  State,  43  Ind.  359. 
Kentucky.  —  Griffith  v.  Com.,  10  Bush  (Ky.) 
281. 

Louisiana.  —  New  Orleans  v.  Gauthreaux,  36 
La.  Ann.  109. 

Missouri.  —  State  v.  Peterson,  143.  Mo.  526; 
Rollins  v.  State,  13  Mo.  437,  53  Am.  Dec.  151  ; 
State  v.  Jones,  26  Mo.  App.  190 ;  State  v. 
Taylor,  6  Mo.  App.  277. 

Nebraska.  —  Milligan  v.  Gallen,  (Neb.  1902) 
90  N.  W.  Rep.  541. 

Nevada.  —  Nash  v.  Muldoon,  16  Nev.  404. 

New  York.  —  Boice  v.  Main,  4  Den.  (N.  Y.) 
55- 

North  Carolina.  —  McLean  v.  Buchanan,  8 
Jones  L.  (53  N.  Car.)  444;  Williamson  v.  Jones, 
127  N.  Car.  178;  Jenkins  v.  Howell,  65  N. 
Car.  61. 

Ohio.  —  Hubbard  v.  Elden,  43  Ohio  St.  380 ; 
King  v.  Nichols,  16  Ohio  St.  80;  Woolard  v. 
Favorite,  9  Ohio  Cir.  Dec.  686,  17  Ohio  Cir. 
Ct.  72. 

Tennessee.  —  Bosley  v.  Smith,  3  Humph. 
(Tenn.)  406;  Haynes  v.  Bridge,  1  Coldw. 
(Tenn.)  32. 

Virginia.  —  Carr  v.  Meade,  77  Va.  142. 

2.  School  Funds.  —  Board  of  Education  v. 
Rader,  42  W.  Va.  178. 

3.  Taxes. —  State  v.  Matthews,  57  Miss.  1  ; 
State  v.  Powell,  44  Mo.  436  ;  State  v.  Schack- 
lett,  37  Mo.  280.    See  also  the  title  Taxation. 

4.  Titman  v.  Rhyne,  89  N.  Car.  64. 

5.  Hubbard  v.  Elden.  43  Ohio  St.  380. 

6.  Funds  Not  Received  as  Officer  —  United 
States.  ■ —  Governor  v.  Turner,  1  Cranch  (C.  C.) 
286;  U.  S.  v.  Cranston.  3  Cranch  (C.  C.)  289; 
People  v.  Hilton,  36  Fed.  Rep.  172. 

Alabama.  —  Governor  v.  Perrine,  23  Ala.  807. 


Illinois.  —  Henckler  v.  Monroe  County  Ct., 
27  HI-  39- 

Iowa.  —  Sample  v.  Davis,  4  Greene  (Iowa) 
117. 

Kentucky.  —  Griffith  v.  Com.,  10  Bush  (Ky.) 
281  ;  White  v.  Com.,  3  Dana  (Ky.)  461  ;  Jones 
v.  Com.,  2  Litt.  (Ky.)  357. 

Louisiana.  —  Bacas  v.  Hernandez,  31  La. 
Ann.  85. 

Massachusetts.  —  Boston  v.  Moore,  3  Allen 
(Mass.)  126. 

Mississippi.  —  Brown  v.  Mosely,  1 1  Snied.  & 
M:  (Miss.)  354. 

New  York.  —  De  Sisto  v.  Stimmel,  (Supm. 
Ct.  App.  T.)  31  Misc.  (N.  Y.)  711,  58  N.  Y. 
App.  Div.  486. 

North  Carolina.  —  State  v.  Long,  8  Ired.  L. 
(30  N.  Car.)  415  ;  State  v.  Long,  8  Ired.  L.  (30 
N.  Car.)  515;  Mills  v.  Allen,  7  Jones  L.  (52  N. 
Car.)  564. 

Oklahoma.  —  Dysart  v.  Lurty,  3  Okla.  601. 
Tennessee.  —  Turner    v.    Collier,    4  Heisk. 
(Tenn.)  89 ;  Draper  v.  State,  1  Head  (Tenn.) 
262 ;  Haynes  v.  Bridge,  1  Coldw.  (Tenn.)  32. 

Texas.  —  Heidenheimer  v.  Brent,  59  Tex. 
533  ;  Holliman  v.  Carroll,  27  Tex.  23,  84  Am. 
Dec.  606. 

West    Virginia.  —  State   v.    Barnes,    52  W. 

Va.  85. 

7.  Money  Received  After  Return  Day\ — Gov- 
ernor v.  Wise,  1  Cranch  (C.  C.)  142;  Fitzpat- 
rick  v.  Branch  Bank,  14  Ala.  533 ;  Dean  v. 
Governor,  13  Ala.  526;  Forward  v.  Marsh,  18 
Ala.  645 ;  Barton  v.  Lockhart,  2  Stew.  &  P. 
(Ala.)  109;  Thomas  v.  Browder,  33  Tex. 
783. 

8,  Funds  Received  as  Agent. —  Com.  v.  Som- 
mers,  3  Bush  (Ky.)  555  ;  Bernard  v.  Johnston, 
3  Bibb  (Ky.)  432;  Bogart  v.  Green,  8  Mo.  115; 
State  r.  McCallum.  2  Baxt.  (Tenn.)  101.  See 
also  State  7'.  Long,  8  Ired.  L.  (30  N.  Car.)  513. 

Sale  by  Sheriff  as  Agent  —  Surety  Not  Liable 
for  Failure  to  Pay  Over  Proceeds. —  Governor  v. 
Perrine,  23  Ala.  807. 

Sureties  Liable  undpr  North  Carolina  Act  of  1836 
for  Failure  of  Sheriff  to  Pay  Over  Collection.  — 
State  v.  Allen,  5  Ired.  L.  (27  N.  Car.)  36. 
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3.  Enforcement  of  Liability  —  a.  In  General. — The  principles  governing 
the  enforcement  of  the  liabilities  of  sureties  on  the  bonds  of  sheriffs  and  con- 
stables are,  in  the  main,  the  same  as  those  applicable  to  other  sureties.  These 
principles  will  be  fully  treated  in  a  subsequent  article.1 

Previous  Order  of  Court  Not  Necessary.  —  A  suit  may  be  maintained  upon  a 
sheriff's  official  bond  without  any  previous  order  of  the  court.3 

Suit  Against  Officer  Individually  Not  Prerequisite.  —  To  render  the  sureties  liable  it 
is  not  necessary  that  the  officer  should  have  first  been  proceeded  against 
individually,  but  a  suit  is  maintainable  against  his  bond  immediately.3 

Effect  of  Previous  Judgment  Against  Officer.  —  An  unsatisfied  judgment  against  the 
officer  for  the  same  cause  of  action  is  no  bar  to  an  action  on  the  bond.* 

Summary  Proceeding.  —  In  the  absence  of  special  statutory  provision  to  that 
effect,  the  summary  proceeding  provided  by  statute  against  the  sheriff  does 
not  lie  against  the  sureties.5 

b.  Judgment  Against  Officer  as  Evidence  Against  Sureties.  — 
As  to  the  admissibility  in  evidence  against  the  sureties  of  a  judgment  recovered 
against  the  principal  for  the  same  cause,  and  the  effect  of  such  judgment  as 
evidence,  the  authorities  are  far  from  being  harmonious.6  Some  decisions 
hold  that  it  is  not  admissible  at  all  against  the  sureties,7  while  others  hold  it 
to  be  not  only  admissible,  but  conclusive  of  the  sureties'  liability.8  The  most 
reasonable  view  of  the  matter  seems  to  be  that  the  judgment  is  admissible 
against  the  sureties  as  prima  facie  proof  of  their  liability,9  but  that  it  is  not 
conclusive  on  them,10  and  they  may  show  that  the  judgment  was  improperly 
or  fraudulently  obtained  against  the  officer,11  or  plead  any  defense  personal 
to  themselves,  or  anything  to  show  that,  even  though  the  officer  may  be 
personally  liable,  they  are  not.12 

c.  Admissions  of  Officer  as  Evidence  Against  Sureties.  —  The 
general  rule  as  to  the  admissibility  of  declarations  of  the  principal  to  bind  the 
surety  applies  to  the  admissions  of  the  sheriff.  Admissions  made  by  him  at 
the  time  of  the  doing  of  an  official  act  are  part  of  the  res  gestce  and  admissi- 
ble;13 but  not  admissions  fraudulently  made,  or  made  through  mistake,  or 
having  relation  to  an  act  on  his  part  which  is  not  guaranteed  by  the  bond.14 

No  Liability  for  Money  Loaned  by  Sheriff  under  had  no  such  notice.    State  v.  Colerick,  3  Ohio 

Order  of  Court.  —  Sanders   v.    Parrott,    1    Duv.  487. 

(Ky.)  292.  9.  Prima  Facie  Evidence  of  Liability. —  People 

1.  See  the  title  Suretyship.  v.  Mersereau,  74  Mich.  687  ;  State  v.  Cason, 

2.  State  v.  Cason,  11  S.  Car.  392.  11  S.  Car.  392;  Connor  v.  Corson,  13  S.  Dak. 

3.  Van  Pelt  v.  Litter,  14  Cal.  194;  Jefferson  550;  Carr  v.  Meade,  77  Va.  142. 

v.  Hartley,  81  Ga.  716  ;  Babka  v.  People,  73  111.  Necessity  for  Judgment  to  Be  Against  Officer  as 

App.  246;  Governor  v.  Perkins,  2  Bibb  (Ky.)  Such.  —  In  Gray  v.  Noonan,   (Ariz.   1897)  5° 

395  ;  Grieb  v.  Northrup,  66  N.  Y.  App.  Div.  86.  Pac.  Rep.  116,  it  was  held  that  the  judgment 

4.  Unsatisfied  Judgment  Against  Officer  No  Bar.  was  admissible  against  the  sureties  only  where 
—  U.  S.  v.  Hine,  3  MacArthur  (D.  C.)  27;  it  was  shown  to  have  been  rendered  against  the 
Charles  v.  Haskins,  1 1  Iowa  329,  77  Am.  Dec.  defendant  in  his  official  capacity  and  for  an 
148;   Greenfield  v.   Wilson,    13   Gray   (Mass.)  official  act. 

384;  Carmack  v.  Com.,  5  Binn.  (Pa.)  184.  In  New  York  v.  Ryan,  7  Daly  (N.  Y.)  436, 

5.  Soule  v.  Worsham,  22  La.  Ann.  78.  it  was  held  that  these  facts  might  be  proved  by 
Summary  Proceeding  under  Code  Ala.    1886,  evidence  dehors  the  record. 

§  3096.  —  Maxwell  v.  Pounds,  116  Ala.  551.  10.  Not  Conclusive. —  Hursey    v.    Marty,  61 

Competency  of  Officer  as  Witness. —  Robertson  Minn.  430;  Carmack  v.  Com.,  5  Binn.  (Pa.) 

V.  Coker,  1 1  Ala.  466.  184. 

6.  See  generally  in  this  regard  the  title  11.  Judgment  Improperly  or  Fraudulently  0b- 
SuunrYSiiip.  tained. —  Thomas  v.  Markmann,  43  Neb.  823; 

7.  Not  Admissible.— Lucas  v.  Governor,  6  Ala.  State  v.  Woodside,  7  Tred.  L.  (29  N.  Car.)  296. 
826;  People  v.  Russell,  25  Hun  (N.  Y.)  524;  12.  May  Disprove  Liability.  —  Masser  v.  Strick- 
MTWell  v.  Burwell,  4  Rand.  (Va.)  317.  land,  17  S.  &  R.  (Pa.)  354,  17  Am.  Dec.  668. 

8.  Conclusive  on  Sureties. —  Dennie  v.  Smith,  13.  Admissions.  —  Evans  v.  State  Bank,  13 
129  Mass.  143;  Tracy  v.  Goodwin,  5  Allen  Ala.  787.  See  also  the  title  Admissions,  vol.  1. 
(Mass.)  409;  Snapp  v.  Com.,  2  Pa.  St.  49;  p.  702.  Compare  M'Dowell  v.  Burwell.  4  Rand. 
Musselman  v.  Com.,  7  Pa.  St.  240.  (Va.)  317. 

In  Ohio  the  judgment  is  conclusive  against  14.  Stephens  v.  Crawford,  1  Ga.  574,  44  Am. 

the  sureties  if  they  had  notice  of  the  action  Dec.  680.    See  also  Evans  v.  State  Bank,  13 

against  the  officer,  but  only  prima  facie  if  they  Ala.  787. 
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d.  Subrogation  of  Sureties.  —  The  right  of  the  sureties  to  be 
subrogated  will  be  treated  elsewhere  in  this  work.1 

X.  Compensation  —  1.  In  General.  —  At  the  common  law  a  sheriff  could 
not  lawfully  take  any  compensation  or  reward  for  doing  his  duty,  other  than 
that  which  he  received  from  the  king.  His  right  thereto  is  wholly  derived 
from  statutes  which,  being  in  derogation  of  the  common  law,  must  be  strictly 
construed.8  Compensation  eicher  by  fixed  salary  or  in  the  form  of  fees  is  now 
universally  provided.  The  statutes  are  of  necessity  local  and  \ariant,  and 
those  of  the  particular  jurisdiction,  together  with  the  decisions  construing 
them,  must  be  looked  to  in  determining  such  questions  as  the  amount  of  the 
compensation,  how  it  is  to  be  audited,  paid,  or  collected,  the  persons  liable 
therefor,  and  the  like.3  The  general  principles  of  law  appertaining  to  the 
subject  of  the  compensation  of  public  officers  are  discussed  elsewhere  in  this 
work,4  and  in  treating  of  that  of  any  particular  officer  it  is  impracticable  to 
do  more  than  illustrate  their  application. 

2.  Salary  and  Fees.  —  It  is  well  settled  that  sheriffs  and  constables,  as  well 
as  other  public  officers,  accept  office  upon  condition  of  performing  all  the 
duties  connected  therewith  for  such  compensation  as  is  specifically  allowed  by 
express  provision  of  law,  and  without  right  to  claim  any  other  remuneration. 
Whether  salaried  officials  or  dependent  upon  fees  for  their  compensation, 
they  can  claim  only  such  as  is  conferred  by  the  statutes  of  the  particular  juris- 
diction;* and  the  remuneration  fixed  by  law  cannot  be  increased  or  decreased 


1.  See  the  title  Subrogation. 

2.  No  Eight  to  Compensation  at  Common  Law. 

■ —  Dew  v .  Parsons,  2  B.  &  Aid.  562,  1  Chit. 
295,  18  E.  C.  L.  87  ;  Woodgate  v.  Knatchbull, 
2  T.  R.  148;  Mitchell  v.  Reynolds,  10  Mod. 
130;  Preston  v.  Bacon,  4  Conn.  471;  Peck  v. 
City  Nat.  Bank,  51  Mich.  353,  47  Am.  Rep. 
577;  Flack  v.  State,  95  N.  Y.  465;  Crofut  v. 
Brandt,  58  N.  Y.  106,  17  Am.  Rep.  213,  47 
How.  Pr.  (N.  Y.)  263;  Campbell  v.  Cothran,  56 
N.  Y.  279;  Adams  v.  Hopkins,  5  Johns.  (N.  Y.) 
252:  Jones  v.  Gupton,  65  N.  Car.  48. 

Salary  from  Crown.  —  Formerly  the  sheriff 
received  a  fixed  salary  from  the  crown  and  was 
not  permitted  to  receive  any  other  compensa- 
tion for  his  services,  either  for  extra  trouble  or 
otherwise.  Murfree  on  Sheriffs  (2d  ed.),  §  1065  ; 
Hatch  v.  Mann,  15  Wend.  (N.  Y.)  45,  reversing 
9  Wend.  ( N.  Y.)  262,  and  citing  Sherley  v. 
Packer,  1  Rolle  313. 

3.  See  generally  the  cases  cited  in  this  sub- 
division. 

Constitutionality  and  General  Construction  of 
Various  Statutes  —  Alabama.  —  McDonald  v. 
Cox,  104  Ala.  379. 

Arizona.  —  Williamson  v.  Gila  County,  (Ariz. 
1898)  52  Pac.  Rep.  353. 

California.  —  Kiernan  v.  Swan,  131  Cal.  410; 
Nelson  v.  Breen,  98  Cal.  245  ;  Green  v.  Fresno 
County,  95  Cal.  329  ;  Cody  v.  Murphey,  89  Cal. 
522;  Longan  v.  Solano  County,  65  Cal.  122; 
Johnston  v.  Los  Angeles  County,  (Cal.  1897) 
47  Pac.  Rep.  374  ;  Fleckenstein  v.  Placer  County, 
(Cal.  1894)  37  Pac.  Rep.  931  ;  Orr  v.  Kern 
County,  (Cal.  1894")  37  Pac.  Rep.  649. 

Colorado.  —  Sargent  v.  La  Plata  County,  21 
Colo.  158;  Bransom  v.  Larimer  County,  5  Colo. 
App.  231. 

Idaho.  —  Campbell  v.  Logan  County,  (Idaho 
1894)  37  Pac.  Rep.  329  ;  Naylor  v.  Vermont  L. 
&  T.  Co.,  (Idaho  1898)  55  Pac.  Rep.  297. 

Illinois.  —  Coles  County  v.  Messer,  195  111. 
540,  reversing  92  111.  App.  432 ;  La  Salle  County 


v.  Milligan,  143  111.  321  ;  People  v.  Foster,  133 
111.  496. 

Louisiana.  —  State  v.  Fisher,  30  La.  Ann. 
518;  Fitzpatrick  v.  New  Orleans,  27  La.  Ann. 
457;  New  Orleans  v.  Patton,  27  La.  Ann.  168; 
Shaw  v.  Howell,  18  La.  Ann.  195  ;  Parker  v. 
Robertson,  14  La.  Ann.  246. 

Maine.  — ■  Sterling  v.  Cumberland  County,  91 
Me.  316. 

New  York.  —  People  v.  Saratoga  County,  45 
N.  Y.  App.  Div.  42. 

O/110.  —  Commissioners  v.  State,  49  Ohio  St. 
373- 

Oregon.  —  Henry  v.  Yamhill  County,  37  Ore- 
gon 562;  Marquam  v.  Sears,  36  Oregon  61; 
Houser  v.  Umatilla  County,  30  Oregon  486 ; 
Landis  v.  Lincoln  County,  31  Oregon  424. 

Pennsylvania.  —  Hays  v.  Cumberland  County, 
5  Pa.  Super.  Ct.  159,  affirmed  186  Pa.  St.  109; 
Hmkel  v.  Cumberland  County,  9  Pa.  Dist.  550 : 
McAllister  v.  Armstrong  County,  20  Pa.  Co.  Ct. 
201  ;  Boyle  v.  Luzerne  County,  17  Pa.  Co.  Ct. 
214,  8  Kulp  (Pa.)  141. 

South  Carolina. —  Hunter  v.  Bamberg  County, 
63  S.  Car.  149;  Lancaster  v.  Barnwell  County, 
40  S.  Car.  445. 

Wisconsin.  —  Northern  Trust  Co.  v.  Snyder, 
113  Wis.  516;  State  v.  McClure.  91  Wis.  313. 

Multiplication  uf  Official  Services  for  the  Pur- 
pose of  Enhancing  Fees. —  Com.  v.  Clark,  7  Pi. 
Dist.  683  [citing  Coates  v.  Wallace,  17  S.  &  R. 
(Pa.)  75,  and  criticising  Dern  v.  Lancaster 
County,  6  Lane.  L.  Rev.  305]  ;  Com.  v.  Milley, 
7  Pa.  Dist.  680  ;  Com.  v.  Murr,  7  Pa.  Dist.  685. 

4.  See  the  title  Public  Officers,  vol.  33, 
p.  385  ct  seq. 

Rig-lit  to  Compensation  as  Between  De  Jure  and 
De  Facto  Officers.  —  See  supra,  this  title.  Title  to 
Office ;  and  see  the  title  De  Facto  Officers, 
vol.  8,  p.  771. 

5.  Executing-  Warrants  and  Like  Criminal 
Process  —  Making  Arrests —  Alabama.  —  Trapp 
v.  State,  122  Ala.  394. 
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Arkansas.  —  McHenry  v.  Hot  Spring  County, 
57  Ark.  565. 

California.  —  Allen  v.  Napa  County,  82  Cal. 
187. 

Idaho.  —  Ellis  v.  Bingham  County,  (Idaho 
1900)  60  Pac.  Rep.  79. 

Maine.  —  Sterling  v.  Cumberland  County,  91 
Me.  316. 

Minnesota.  —  Steenerson  v.  Polk  County,  68 
Minn.  509. 

Pennsylvania.  —  Price  v.  Lancaster  County, 
24  Pa..  Co.  Ct.  234;  English  v.  Tioga  County,  21 
Pa.  Co.  Ct.  340;  Deihl  v.  Dauphin  County,  18 
Pa.  Co.  Ct.  146,  5  Pa.  Dist.  525  I  Boyle  v. 
Luzerne  County,  17  Pa.  Co.  Ct.  215,  8  Kulp 
(Pa.)  141;  Humer  v.  Cumberland  County,  16 
Pa.  Co.  Ct.  552,  4  Pa.  Dist.  588  ;  McCallister  v. 
Armstrong  County,  9  Pa.  Super.  Ct.  423,  affirm- 
ing 19  Pa.  Co.  Ct.  449,  6  Pa.  Dist.  766  ;  Hays  v. 
Cumberland  County,  5  Pa.  Super.  Ct.  159, 
affirmed  186  Pa.  St.  109;  Woomer  v.  Clearfield 
County,  5  Pa.  Dist.  362  ;  Conley  v.  York  County, 
5  Pa.  Dist.  748  ;  Davison  v.  Franklin  County,  5 
Pa.  Dist.  745  ;  Keller  v.  Clinton  County,  4  Pa. 
Dist.  216;  Com.  v.  Lloyd,  9  Kulp  (Pa.)  25; 
Crippen  v.  Lackawanna  County.  3  Lack.  Leg. 
N.  (Pa.)  138. 

South  Carolina.  —  Whittle  v.  Saluda  County, 
56  S.  Car.  505  ;  Green  7'.  Anderson  County,  56 
S.  Car.  411  ;  Lancaster  v.  Barnwell  County,  40 
S.  Car.  445  ;  Rogers  v.  Marlboro  County,  32  S. 
Car.  555. 

Wisconsin.  . —  McCumber  v.  Waukesha 
County,  91  Wis.  444. 

Commitment  and  Discharge  of  Prisoners  — ■  Indi- 
ana. —  McKee  v.  Tippecanoe  County,  6  Ind. 
App.  700 ;  Hawthorn  v.  Randolph  County,  5 
Ind.  App.  280. 

Michigan.  —  Chipman  v.  Wayne  County 
Auditors.  127  Mich.  490;  Lee  v.  Ionia  County, 
68  Mich.  330. 

Pennsylvania.  —  Wilhelm  v.  Fayette  County, 
168  Pa.  St.  462,  affirming  15  Pa.  Co.  Ct.  559; 
McCallister  v.  Armstrong  County,  9  Pa.  Super. 
Ct.  423,  reversing  19  Pa.  Co.  Ct.  449,  6  Pa.  Dist. 
766  ;  Hays  v.  Cumberland  County,  5  Pa.  Super. 
Ct.  159,  affirmed  186  Pa.  St.  109;  English  v. 
Tioga  County,  21  Pa.  Co.  Ct.  340 ;  Long  v. 
Northumberland  County,  20  Pa.  Co.  Ct.  72 ; 
Winters  v.  Dauphin  County.  18  Pa.  Co.  Ct.  151, 
5  Pa.  Dist.  528;  Rees  v.  Potter  County,  8  Pa. 
Dist.  590 ;  Davison  v.  Franklin  County,  5 
Pa.  Dist.  745  :  Woomer  v.  Clearfield  County, 
5  Pa.  Dist.  362. 

Attendance  upon  Courts — Alabama.  —  Torbet 
v.  Hale  County,  131  Ala.  143. 

Colorado.  —  Sargent  v.  La  Plata  County,  21 
Colo.  158. 

Georgia.  —  Floyd  County  v.  Foster,  112  Ga. 
131. 

Idaho.  —  Eakin  v.  Nez  Perces  County, 
(Idaho  1894)  36  Pac.  Rep.  702:  Campbell  v. 
Logan  County,  (Idaho  1804)  37  Pnr.  Rep.  329. 

Illinois.  —  La  Salle  County  v.  Milligan,  143 

111.  32T. 

Indiana.  —  Miller  v.  Boone  County,  5  Ind. 
App.  225. 

Ioiva.  —  Wheeler  v.  Clinton  County,  92  Towa 
44;  Painter  v.  Polk  County.  70  Towa  596.  81 
Iowa  242. 

Kansas.  —  Robson  v.  Dickinson  County,  8 
Kan.  App.  374. 


Michigan.  —  Chipman  v.  Wayne  County 
Auditors,  127  Mich.  490. 

Missouri.  —  State  v.  Brown,  146  Mo.  401  ; 
State  v.  Mason,  82  Mo.  App.  239. 

Nebraska.  —  Kissinger  v.  Staley,  44  Neb. 
783. 

New  York.  — ■  People  v.  Saratoga  County,  45 
N.  Y.  App.  Div.  42  ;  Matter  of  Hempstead,  36 
N.  Y.  App.  Div.  321. 

Service  of  Subpoenas  — Idaho.  —  Clyne  v.  Bing- 
ham County,  (Idaho  1900)  60  Pac.  Rep.  76. 

Ioiva.  —  Spangler  v.  Beaver,  106  Iowa  744. 

Minnesota.  —  Wagener  v.  Ramsey  County,  76 
Minn.  368. 

Pennsylvania.  —  Price  v.  Lancaster  County, 
189  Pa.  St.  95,  affirming  7  Pa.  Super  Ct.  119; 
McCallister  v.  Armstrong  County,  9  Pa.  Super. 
Ct.  423,  affirming  19  Pa.  Co.  Ct.  449,  6  Pa.  Dist. 
766  ;  McKnifT  v.  Delaware  County,  7  Pa.  Super. 
Ct.  123;  Barron  v.  Lackawanna  Comity,  7  Pa. 
Super.  Ct.  124;  Davison  v.  Franklin  County,  5 
Pa.  Dist.  745  ;  Hannum  v.  Becker,  4  Pa.  Dist. 
444 ;  Meagher  v.  Clearfield  County,  3  Pa.  Dist. 
444 ;  Price  v.  Lancaster  County,  24  Pa.  Co.  Ct. 
225  ;  English  v.  Tioga  County,  21  Pa.  Co.  Ct. 
340;  Com.  v.  Thorn,  19  Pa.  Co.  Ct.  299;  Mur- 
phy v.  Fayette  County,  19  Pa.  Co.  Ct.  99;  Deihl 
v.  Dauphin  County,  18  Pa.  Co.  Ct.  146,  5  Pa. 
Dist.  525  ;  Boyle  v.  Luzerne  County,  17  Pa.  Co. 
Ct.  220,  8  Kulp  (Pa.)  141  ;  Coleman  v.  Hess,  1 
Browne  (Pa.)  274;  Youngs  v.  Harold,  7  Kulp 
(Pa.)  285. 

South  Carolina.  —  Lancaster  v.  Barnwell 
County,  40  S.  Car.  445. 

Wisconsin.  —  McCumber  v.  Waukcsln 
County,  91  Wis.  444. 

Summoning  Jurors.  —  Hempstead  County  v. 
Jones,  62  Ark.  272 ;  La  Salle  County  v.  Mil- 
ligan, 143  111.  321  ;  State  v.  Mason.  82  M  >. 
App.  239 ;  Hunter  v.  Bamberg  County,  63  S. 
Car.  149  :  Remer  v.  Lawrence  County,  13  S. 
Dak.  418;  Neher  v.  McCook  County,  11  S.  Dak. 
422  ;  McCumber  v.  Waukesha  County,  91  Wis. 
444- 

Service  of  Original  Process,  Citations,  and  the 
Like. —  Earle  v.  Plummer,  1  Salk.  332;  Sewer 
Dist.  No.  1  v.  School  Dist..  70  Ark.  59 ;  Wil- 
marth  v.  Knight,  14  Gray  (Mass.)  112;  Wag- 
ener v.  Ramsey  County,  76  Minn.  368  ;  Thomas 
?'.  Hinds  County.  69  Miss.  665  ;  Van  Etten  v. 
Selden,  36  Neb.  209;  Edgerly  v.  Hale,  71  N.  H. 
138;  Moore  v.  McCIure,  26  Tex.  Civ.  App.  459. 

Execution  of  Mesne  and  Final  Process  —  In  Gen- 
eral—  United  States.  —  Wills  v.  Chandler,  2 
Fed.  Rep.  273  ;  U.  S.  v.  Little.  1  Cranch  (C.  C.) 
411. 

California.  —  Perrin  v.  McMann,  97  Cal.  52: 
Young  7'.  Miller,  63  Cal.  302. 

Delaware.  —  State  v.  Burton.  4  Harr  (Del.) 
457- 

Massachusetts.  —  Rogers  7'.  Simmons,  rss 
Mass.  262  :  Washington  Bank  7'.  Boston  Glass 
Manufactory.  6  Pick.  (Mass.)  375;  Shattuck  v. 
Woods,  t  Pick.  (M-\ss.)  171. 

Minnesota.  —  Wagener  7'.  Ramsey  County,  76 
Minn.  368 :  McKinnon  7'.  Carlton  County.  71 
Minn.  481  ;  Chapel  7'.  Ramsey  County,  -i  Minn. 
18.  overruling  Schmid  v.  Brown  County,  44 
Minn.  67. 

Nebraska.  —  Phu-nix  Ins.  Co.  v.  McFvony.  52 
Neb.  566. 

New  Hampshire.  —  Edgerly  v.  Hale.  71  N.  H. 
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138;  McClure  v.  Locke,  61  N.  H.  14;  Burnham 
v.  Savings  Bank,  5  N.  H.  446  ;  Eastman  v.  Coos 
Bank,  1  N.  H.  23. 

New  Jersey.  —  Rieck  v.  Steelman,  66  N.  J.  L. 
515  ;  Daly  v.  Ely,  S3  N.  J.  Eq.  270. 

New  York.  —  Craft  v.  Merrill,  14  N.  Y.  463; 
Ousterhout  v.  Day,  9  Johns.  (N.  Y.)  115;  Jack- 
son v.  Anderson,  4  Wend.  (N.  Y.)  474;  Pixley 
v.  Butts,  2  Cow.  (N.  Y.)  421  ;  Matter  of  Tam- 
sen,  23  N.  Y.  App.  Div.  389 ;  Duffy  v.  Burton, 
20  N.  Y.  App.  Div.  51,  affirmed  without  opinion 
164  N.  Y.  608. 

North  Dakota.  —  Wilson  v.  Cass  County,  8 
is.  Dak.  456. 

Oregon.  —  Schneider  v.  Sears,  13  Oregon  78. 

Pennsylvania.  —  Smith  v.  Altoona,  etc.,  R. 
Co.,  182  Pa.  St.  139;  Shelly's  Appeal,  38  Pa.  St. 
210;  Lord  v.  Toby  Valley  Supply  Co.,  5  Pa. 
Dist.  290. 

Vermont.  — ■  Willey  v.  Laraway,  64  Vt.  566  ; 
Harrington  v.  Hill,  51  Vt.  44. 

Commissions,  Poundage,  Dollarage  —  Eng- 
land.—  Graham  v.  Grill,  2  M.  &  S.  294;  Capp 
v.  Johnson,  7  Moo.  C.  PI.  518,  24  Rev.  Rep. 
689;  Rex  v.  Jetherell,  Parker  177;  Alchin  v. 
Wells,  5  T.  R.  470;  Bullen  v.  Ansley,  6  Esp. 
in. 

United  States.  —  Pomroy  v.  Harter,  1  Mc- 
Lean (U.  S.)  448;  In  re  Black,  2  Nat.  Bankr. 
Reg.  171,  3  Fed.  Cas.  No.  1,458. 

Alabama.  —  Tennessee,  etc.,  Rivers  R.  Co.  v. 
East  Alabama  R.  Co.,  81  Ala.  94;  Clark  v. 
Lamb,  76  Ala.  406;  Morrow  v.  Rosenstihl,  106 
Ala.  198;  Wilson  v.  Sawyer,  37  Ala.  631; 
Oswitchee  Co.  v.  Hope,  5  Ala.  629. 

California.  —  Morse  v.  Gibbons,  43  Cal.  377. 

Connecticut.  —  Preston  v.  Bacon,  4  Conn.  471. 

Delaware.  —  Middletown  Academy  v.  Coch- 
ran, 3  Penn.  (Del.)  56;  Lofland  v.  Jefferson,  4 
Harr.  (Del.)  303. 

Idaho.  —  Coeur  D'Alene  Hardware"  Co.  v. 
Cameron,  (Idaho  1895)  42  Pac-  ReP-  509- 

Indiana. — •  Kirland  v.  Robinson,  24  Ind.  105; 
Miles  v.  Ohaver,  14  Ind.  206. 

Iowa.  —  Nordyke-Marmon  Co.  v.  Jones,  93 
Iowa  705  ;  Litchfield  v.  Ashford,  70  Iowa  393. 

Kentucky.  —  Boyd  v.  Harper,  3  Bush  (Ky.) 
142;  Snell  v.  Woodford,  9  Dana  (Ky.)  128,  33 
Am.  Dec.  536;  Herndon  v.  Mason,  4  J.  J. 
Marsh.  (Ky.)  575- 

Maine.  —  Pierce  v.  Delesdernier,  17  Me.  431. 

Maryland.  —  Howard  v.  Levy  Ct,  1  Har.  & 
J.  (Md.)  S58;  Maddox  v.  Cranch,  4  Har.  &  M. 
(Md.)  343;  Cape  Sable  Co.'s  Case,  3  Bland 
(Md.)  635- 

Massachusetts.  —  Boswell  v.  Dingley,  4  Mass. 
411. 

Michigan.  —  Citizens'  Sav.  Bank  v.  Kock. 
T17  Mich.  118;  Fletcher  v.  Morrell,  78  Mich. 
176;  Peck  v.  City  Nat.  Bank,  51  Mich.  353,  47 
Am.  Rep.  577. 

Minnesota.  —  Sharvey  v.  Central  Vermillion 
Iron  Co.,  57  Minn.  216. 

Mississippi.  —  Wynne  v.  Mississippi,  etc.,  R. 
Co..  45  Miss.  569. 

Missouri.  —  Gates  v.  Buck,  75  Mo.  688  ;  Gaty 
-'.  Vogel,  40  Mo.  553  :  Irwin  v.  Millmrn,  10  Mo. 
456;  Gordon  v.  Maupin,  10  Mo.  352. 

Montana.  —  Jurgens  v.  Hauser,  19  Mont.  184. 

Nebraska.  —  O'Shea  v.  Kavanaugh,  (Neb. 
1902")  91  N.  W.  Rep.  578;  Kent  v.  Shickle,  etc., 
Iron  Co.,  42  Neb.  274. 


New  Hampshire.- — Burnham  v.  Savings  Bank, 
5  N.  H.  446. 

New  Jersey.  —  Sturges  v.  Lackawanna,  etc., 
R.  Co.,  27  N.  J.  L.  424;  Sinnickson  v.  Gale,  16 
N.  J.  L.  21  ;  Black  v.  Ely,  6  N.  J.  L.  232. 

New  York. — -Flack  v.  State,  95  N.  Y.  461,  5 
Civ.  Pro.  (N.  Y.)  286,  affirming  29  Hun  (N.  Y.) 
286 ;  Woodruff  v.  Imperial  F.  Ins.  Co.,  90  N.  Y. 
521  [affirming  27  Hun  (N.  Y.)  229,  and  distin- 
guishing German  American  Bank  v.  Morris 
Run  Coal  Co.,  68  N.  Y.  585,  which  reversed  9 
Hun  (N.  1.)  205]  ;  Campbell  v.  Cothran,  56  N. 
Y.  279;  Parsons  v.  Bowdoin,  17  Wend.  (N.  Y.) 
14;  Bolton  v.  Lawrence,  9  Wend.  (N.  Y.)  435; 
Scott  v.  Shaw,  13  Johns.  (N.  Y.)  378;  Adams 
v.  Hopkins,  5  Johns.  (N.  Y.)  252 ;  Hildreth  v. 
Ellice,  1  Cai.  (N.  Y.)  192;  Pritchard  v.  Cali- 
fornia Bank,  51  Barb.  (N.  Y.)  184;  Mayhew  v. 
Duncan,  31  Barb.  (N.  Y.)  87;  Upton  v.  Elec- 
tric Constr.,  etc.,  Co.,  89  Hun  (N.  Y.)  502; 
Tribune  Assoc.  v.  Eisner,  etc.,  Co.,  49  N.  Y. 
App.  Div.  141  ;  Lawlor  v.  Magnolia  Metal  Co., 
(Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.)  151  ; 
Haase  v.  Levering,  (C.  PI.  Spec.  T.)  1  N.  Y. 
Annot.  Cas.  404. 

North  Carolina.  —  Dawson  v.  Grafflin,  84  N. 
Car.  104;  Kincaid  v.  Smyth,  13  Ired.  L.  (35  N. 
Car.)  496  ;  Siler  v.  Blake,  3  Dev.  &  B.  L.  (20 
N.  Car.)  93. 

Ohio.  —  Fiedeldey  v.  Diserens,  26  Ohio  St. 
312;  Vance  v.  Columbus  Bank,  2  Ohio  214; 
Bushnell  v.  Eaton,  Wright  (Ohio)  720. 

Oregon.  —  Coleman  v.  Ross,  14  Oregon  349. 

Pennsylvania.  —  Irvin  v.  Jones,  3  Pa.  Dist. 
782,  16  Pa.  Co.  Ct.  97. 

South  Carolina.  —  Williams  v.  McLendon,  44 
S.  Car.  174. 

Tennessee.  —  Boyd  v.  Hickey,  (Tenn.  Ch. 
J895)  35  S.  W.  Rep.  1024;  Arnold  v.  Dinsmore, 
3  Coldw.  (Tenn.)  235 ;  Harris  v.  Petigrew,  5 
Lea  (Tenn.)  596. 

Texas.  —  McLennan  County  v.  Graves,  94 
Tex.  635  ;  Shaw  v.  Brown,  41  Tex.  446 ;  San 
Antonio  v.  Campbell,  (Tex.  Civ.  App.  1900)  56 
S.  W.  Rep.  130. 

Utah.  —  Peery  v.  Wright,  13  Utah  480. 

Vermont.  —  Baldwin  v.  Shaw,  35  Vt.  273 ; 
Barnard  v.  Stevens,  2  Aik.  (Vt.)  429,  16  Am. 
Dec.  733. 

Virginia.  —  Gardner  v.  Neal,  9  Gratt.  (Va.) 
85  ;  Com.  v.  Brown,  5  Call  (Va.)  569. 

Washington. — -  Soderberg  v.  King  County,  15 
Wash.  194,  55  Am.  St.  Rep.  878:  State  v.  Pugh, 
9  Wash.  694;  State  v.  Prince.  9  Wash.  107. 

See  also  the  title  Sheriff's  Sales,  post, 
V-  737- 

Services  at  Elections  —  Making  Returns  to  Court 

—  Arkansas.  —  School  Dist.  v.  Williams,  61 
Ark.  71. 

Pennsylvania.  —  Sattazahan  v.  Lebanon 
County.  21  Pa.  Co.  Ct.  574;  Hancox  v.  Venango 
County.  20  Pa.  Co.  Ct.  508  ;  Long  v.  Northum- 
berland County,  20  Pa.  Co.  Ct.  70;  McCallister 
v.  Armstrong  County,  19  Pa.  Co.  Ct.  449,  6  Pa. 
Dist.  766,  affirming  9  Pa.  Super.  Ct.  423  ;  Hul- 
sizer  v.  Northampton  County.  19  Pa.  Co.  Ct. 
385;  McCoy  v.  Cumberland  County.  18  Pa.  Co. 
Ct.  459;  Boyle  v.  Luzerne  County.  17  Pa. 
Co.  Ct.  214,  8  Kulp  (Pa.)  141  :  Price  v.  Blair 
County,  6  Pa.  Dist.  313;  Eckerd  v.  Perry 
County,  6  Pa.  Dist.  284 ;  Davison  v.  Frank- 
lin County,  5  Pa.  Dist.  745  ;  Woomer  v.  Clear- 
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at  the  discretion  of  the  court,  or,  as  a  general  rule,  by  agreement.1  As  to 
some  duties  the  amount  of  the  reward  for  performance  may  be  large  in  com- 
parison with  the  labor  and  responsibility,  while  as  to  others  it  may  be  wholly 
inadequate  for  the  trouble  and  hardship  incident  to  the  case,  or  none  may  be 
provided;  but  the  officer  takes  the  office  cum  onere  and  must  render  each 
service  required  of  him,  those  that  are  remunerative  with  those  that  are  not, 
for  such  compensation  as  the  law  affords.2 

3.  Expenses  and  Unofficial  Services.  —  The  law  that  a  sheriff  or  constable  is 
entitled  only  to  such  compensation  for  performing  his  official  duties  as  the 
statutes  specifically  provide  extends  not  only  to  compensation  for  personal 
services,  but  also  to  compensation  for  disbursements  and  other  expenses 
incurred  in  the  due  performance  of  those  duties.  Allowance  for  expenses  or 
fees  to  offset  them  are  frequently  authorized  by  statute,  but,  as  a  general 
rule,  in  the  absence  of  such  authority  nothing  can  be  recovered  therefor.3  On 


field  County,  5  Pa.  Dist.  362  ;  Gilmore  v.  Reed, 
13  Montg.  Co.  Rep.  (Pa.)  96. 

Waiting  on  Grand  Jury. —  McHenry  v.  Hot 
Spring  County,  57  Ark.  565. 

Arraigning  Prisoners  —  Returning  Jury  Lists  — 
Furnishing  Calendar  of  Prisoners.—  People  v. 
Saratoga  County,  45  N.  Y.  App.  Div.  42. 

Serving  with  Jury  Commissioners. —  Gillon  v. 
Potter  County,  19  Pa.  Co.  Ct.  540. 

Entering  Papers  in  Writ  Book. —  Lancaster  v. 
Barnwell  County,  40  S.  Car.  445. 

1.  Price  v.  Lancaster  County,  24  Pa.  Co.  Ct. 
225. 

Agreements  Increasing    Compensation.  —  See 

supra,  this  title,  Powers,  Duties,  and  Liabili- 
ties—  Liabilities  for  Exacting  Illegal  Fees; 
and  see  the  titles  Illegal  Contracts,  vol.  15, 
pp.  964,  965  ;  Rewards,  vol.  24,  p.  952  et  seq. 
See  also  Gilman  v.  Des  Moines  Valley  R.  Co., 
40  Iowa  200 ;  Day  v.  Townsend,  70  Iowa  538  ; 
Studley  v.  Ballard,  169  Mass.  295,  61  Am.  St. 
Rep.  286;  Edgerly  v.  Hale,  71  N.  H.  138. 

Agreements  Decreasing  Compensation.  —  See 
Blooin  v.  Hazzard,  104  Cal.  310;  Van  Nest  v. 
Lott,  (Supm.  Ct.  Spec.  T.)  16  Abb.  Pr.  (N.Y.) 
130;  and  see  the  title  Illegal  Contracts,  vol. 
15.  PP.  965,  966. 

Special  Bailiffs. —  In  England  it  has  been  held 
that  where  a  party,  instead  of  leaving  it  to  the 
sheriff  to  perform  the  service  by  such  deputy 
as  he  sees  fit  to  nominate,  himself  selects  the 
officer  to  perform  it,  the  compensation  agreed 
upon  between  them  or  that  usually  taxed  in 
such  cases  may  be  collected,  although  it  ex- 
ceeds the  sum  allowed  by  the  statute.  Towns- 
hend  v.  Carpenter,  R.  &  M.  314,  21  E.  C.  L. 
448,  2  C.  &  P.  118,  12  E.  C.  L.  53;  Walbank  v. 
Quartermann,  3  C.  B.  94,  54  E.  C.  L.  94  ;  Foster 
v.  Blakelock,  5  B.  &  C.  328,  11  E.  C.  L.  246, 
R.  &  M.  315,  note.  See  also  Dew  v.  Parsons,  2 
B.  &  Aid.  562,  per  Holroyd,  J. 

2.  General  Principles  Governing  Amount  of 
Compensation.  —  See  the  cases  cited  in  the  pre- 
ceding note  and  particularly  the  following: 

England.  —  Graham  v.  Grill.  2  M.  &  S.  294. 

Alabama.  —  Smith  v.  Huddleston,  103  Ala. 
223  ;  Kahn  v.  Locke,  75  Ala.  332. 

California.  —  Stockton  v.  Shasta  County,  11 
Cal.  113. 

Iowa. — Twinam  v.  Lucas  County,  104  Iowa 
331. 

Louisiana.  —  Fitzpatrick  v.  New  Orleans,  27 
La,  Ann.  457, 


Massachusetts.  —  Rogers  v.  Simmons,  155 
Mass.  262. 

New  York.  —  Crofut  v.  Brandt,  (C.  PI.  Gen. 
T.)  46  How.  Pr.  (N,  Y.)  481,  13  Abb.  Pr.  N.  S. 
(N.  Y.)  128,  affirmed  5  Daly  (N.  Y.)  124,  46 
How.  Pr.  (N.  Y.)  486,  which  was  affirmed  58 
N.  Y.  106,  17  Am.  Rep.  213,  47  How.  Pr.  (N. 
Y.)  263;  Hatch  v.  Mann,  15  Wend.  (N.  Y.) 
45,  reversing  9  Wend.  (N.  Y.)  262. 

Oregon.  —  Marquam  v.  Sears,  36  Oregon  61. 
Pennsylvania.  —  Price  v.  Lancaster  County, 
24  Pa.  Co.  Ct.  225  ;  Hulsizer  v.  Northampton 
County,  19  Pa.  Co.  Ct.  385  ;  Lord  v.  Toby  Val- 
ley Supply  Co.,  5  Pa.  Dist.  290. 

South  Carolina.  —  Hightower  v.  Bamberg 
County,  54  S.  Car.  536. 

Wisconsin.  —  Doty  v.  Sauk  County,  93  Wis. 
102;  McCumber  v.  Waukesha  County,  91 
Wis.  444 ;  Parsons  v.  Waukesha  County,  83 
Wis.  288  ;  Bell  v.  Fond  du  Lac  County,  53  Wis. 
433  [followed  in  Nickell  v.  Waukesha  County, 
62  Wis.  469]  ;  Hartwell  v.  Waukesha  County,  43 
Wis.  311  ;  McDonald  v.  Milwaukee  County, 
Wis.  642 ;  Crocker  v.  Brown  County,  35  W-->. 
284. 

Compare  Parker  v.  Robertson,  14  La.  Ann. 
246  (Land,  J.,  dissenting),  followed  in  Shaw  v. 
Howell,  18  La.  Ann.  195. 

3.  Expenses  and  Disbursements  Incident  to  Per- 
formance of  Official  Duties  —  In  General.  —  Coles 
County  v.  Messer,  195  111.  540,  reversing  92 
111.  App.  432 ;  Clyne  v.  Bingham  County, 
(Idaho  1900)  60  Pac.  Rep.  76;  Boyle  v.  Ply- 
mouth County,  89  Iowa  376  ;  Ford  v.  Circuit 
Ct.,  3  Mo.  309  ;  Houser  v.  Umatilla  County,  30 
Oregon  486 ;  McCumber  v.  Waukesha  County, 
91  Wis.  442:  Parsons  v.  Waukesha  County,  83 
Wis.  288;  McDonald  v.  Milwaukee  County,  41 
Wis.  642 ;  Crocker  v.  Brown  County,  35  Wis. 
284. 

Mileage  and  Traveling-  Expenses —  Arizona.  — 
Yavapai  County  v.  O'Neil,  (Ariz.  1892)  29  Pac. 
Rep.  430. 

Arkansas.  —  McHenry  v.  Hot  Spring  County, 
57  Ark.  565- 

California.  —  Overall  v.  Tulare  County,  100 
Cal.  61  ;  Nelson  v.  Breen,  98  Cal.  245  ;  Rrough- 
ton  v.  Santa  Barbara  County,  65  Cal.  257 ; 
Sherman  v.  Santa  Barbara  County,  59  Cal.  483. 

Colorado.  —  Sargent  v.  La  Plata  County.  21 
Colo.  158;  Bransom  v.  Larimer  County,  5  Colo. 
App.  231. 

Florida.  —  State  v.  Johnson,  35  Fla.  539. 
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the  other  hand,  where  a  service  is  rendered  or  an  expense  is  incurred  outside 
of  the  line  of  the  duties  imposed  by  law,  while  the  officer  cannot  collect  any 
compensation  therefor  in  the  usual  course,  he  may  secure  it,  within  reason- 


Idaho.  —  Ellis  v.  Bingham  County,  (Idaho 
1900)  60  Pac.  Rep.  79;  Warner  v.  Fremont 
County,  (Idaho  1895)  43  Pac.  Rep.  327. 

Illinois.  —  La  Salle  County  v.  Milligan,  143 
111.  321. 

Iowa.  —  Wheeler  v.  Clinton  County,  92  Iowa 
44;  Redrield  v.  Shelby  County,  64  Iowa  11; 
Barnes  v.  Marion  County,  54  Iowa  482. 

Kansas.  —  Labette  County  v.  Franklin,  16 
Kan.  450. 

Maine.  —  Sterling  v.  Cumberland  County,  91 
Me.  316;  Pierce  v.  Delesdernier,  17  Me.  431. 
Massachusetts.  —  Rogers    v.    Simmons,  155 

Mass.  262. 

Minnesota.  —  State  v.  Ward,  79  Minn.  362  ; 
Steenerson  v.  Polk  County,  68  Minn.  509 ; 
Grundysen  v.  Polk  County,  57  Minn.  212; 
Chapel  V.  Ramsey  County,  71  Minn.  18;  Davis 
v.  Le  Sueur  County,  37  Minn.  491,  citing 
Thomas  v.  Scott  County,  15  Minn.  324. 

Montana.  —  Proctor  v.  Cascade  County,  20 
Mont.  315. 

Nebraska.  —  Phoenix  Ins.  Co.  v.  McEvony, 
52  Neb.  566 ;  Smith  v.  Franklin  County,  49 
Neb.  164;  Porter  v.  Merrick  County,  42  Neb. 

397- 

Neiv  Hampshire.  —  Edgerly  v.  Hale,  71  N.  H. 
138:  Burnham  v.  Savings  Bank,  5  N.  H.  446. 

New  York.  — Ex  p.  Wyles,  1  Den.  (N.  Y.) 
658  ;  People  v.  Denton,  41  N.  Y.  App.  Div.  386. 

Ohio.  —  Ward  v.  Russell,  57  Ohio  St.  144. 

Oregon.  —  Houser  v.  Umatilla  County,  30 
Oregon  486. 

Pennsylvania.  —  Smith  v.  Altoona,  etc.,  R. 
Co.,  182  Pa.  St.  139;  McGee  v.  Dillon,  103  Pa. 
St.  433  ;  Price  v.  Lancaster  County,  7  Pa. 
Super.  Ct.  119,  affirmed  189  Pa.  St.  95;  Mc- 
Kniff  v.  Delaware  County,  7  Pa.  Super.  Ct. 
123;  Barron  v.  Lackawanna  County,  7  Pa. 
Super.  Ct.  124;  Price  v.  Blair  County,  6  Pa. 
Dist.  313;  Eckerd  v.  Perry  County,  6  Pa.  Dist. 
284 ;  Conley  v.  York  County,  5  Pa.  Dist.  748  ; 
Woomer  v.  Clearfield  County,  5  Pa.  Dist.  362 ; 
Com.  v.  Nash,  4  Pa.  Dist.  470  ;  Com.  v.  Lesher, 
2  Pa.  Dist.  859  ;  Price  v.  Lancaster  County,  24 
Pa.  Co.  Ct.  225  ;  English  v.  Tioga  County,  21 
Pa.  Co.  Ct.  340  ;  English  v.  Tioga  County, 
20  Pa.  Co.  Ct.  303  ;  Long  v.  Northumberland 
County,  20  Pa.  Co.  Ct.  70  ;  Hulsizer  v.  North- 
ampton County,  19  Pa.  Co.  Ct.  385:  Com.  v. 
Thorn,  19  Pa.  Co.  Ct.  299;  Ingram  v.  Chester 
County,  18  Pa.  Co.  Ct.  388,  5  Pa.  Dist.  747; 
Winters  v.  Dauphin  County,  18  Pa.  Co.  Ct. 
151,  5  Pa.  Dist.  528;  Boyle  v.  Luzerne  County, 
17  Pa.  Co.  Ct.  214,  8  Kulp  (Pa.)  141;  Martin 
v.  Clinton  County,  17  Pa.  Co.  Ct.  15,  8  Kulp 
(Pa.)  83;  Com.  v.  Lesher,  13  Pa.  Co.  Ct.  462; 
Crippen  v.  Lackawanna  County,  3  Lack.  Leg. 
N.  (Pa.)  138:  Gilmore  v.  Reed,  13  Montg.  Co. 
Rep.  (Pa.)  96. 

South  Carolina.  —  Green  v.  Anderson  County, 
56  S.  Car.  411  ;  Hightower  v.  Bamberg  County, 
54  S.  Car.  536. 

South  Dakota.  —  Remer  v.  Lawrence  County, 
13  S.  Dak.  418;  Neher  v.  McCook  County,  11 
S.  Dak.  422. 

Tennessee.  —  Evans  v.  State,  85  Tenn.  269. 


Texas.  —  Gulf,  etc.,  R.  Co.  v.  Dawson,  69 
Tex.  519. 

Vermont.  —  Baldwin  v.  Shaw,  35  Vt.  273; 
Barnard  v.  Stevens,  2  Aik.  (Vt.)  429,  16  Am. 
Dec.  733. 

Wisconsin.  —  Northern  Trust  Co.  v.  Snyder, 
113  Wis.  516;  Schneider  v.  Waukesha  County. 
103  Wis.  266. 

Keeping  and  Maintaining  Prisoners  — Arizona. 
Avery  v.  Pima  County,  (Ariz.  1900)  60  Pac. 
Rep.  702. 

Arkansas.  —  Jefferson  County  v.  Hudson,  22 
Ark.  599. 

Illinois.  —  La  Salle  County  v.  Milligan,  143 
111.  321  ;  People  v.  Foster,  133  111.  496. 

Indiana.  —  Benton  County  v.  Harman,  101 
Ind.  551  Lcited  Hawthorn  v.  Randolph  County, 
S  Ind.  App.  280]  ;  Bynum  v.  Greene  County,  100 
lnd.  90. 

Iowa.  —  Grubb  v.  Louisa  County,  40  Iowa 
314. 

Kansas.  —  Republic  County  v.  Kindt,  16  Kan. 

iS7- 

Michigan.  - —  Chipman  v.  Wayne  County  Au- 
ditors, 127  Mich.  490. 

Minnesota.  —  Connelly  v.  Dakota  County,  35 
Minn.  366. 

Missouri.  —  State  v.  Clark,  170  Mo.  67. 
Neiv  Hampshire.  —  Locke  v.  Belknap  County, 
71  N.  H.  208. 

New  York.  —  People  v.  Saratoga  County,  45 
N.  Y.  App.  Div.  42. 

Ohio.  —  Hootman  v.  Shriner,  15  Ohio  St.  43; 
Gill  v.  Miner,  13  Ohio  St.  182. 

Pennsylvania.  —  Richardson  v.  Clarifln 
County,  14  Pa.  St.  198;  Stryker  v.  , Lycoming 
County,  20  Pa.  Super.  Ct.  345  ;  McCallister  v. 
Armstrong  County,  9  Pa.  Super.  Ct.  423,  af- 
firming 19  Pa.  Co.  Ct.  449,  6  Pa.  Dist.  766. 

South  Carolina.  —  Gilreath  v.  Greenville 
County,  63  S.  Car.  75.  See  also  Williams  v. 
Kershaw  County,  56  S.  Car.  400. 

Wisconsin.  —  Deissner  v.  Waukesha  County, 
95  Wis.  588 ;  Doty  v.  Sauk  County,  93  Wis. 
102;  Nickell  v.  Waukesha  County,  62  Wis. 
460  :  Bell  v.  Fond  du  Lac  County,  S3  Wis.  433. 

Pay  of  Deputies,  Jailors,  Guards,  and  Other 
Assistants  —  Arkansas.  —  Logan  County  v. 
Trimm,  57  Ark.  487;  Logan  County  v.  Roady, 
56  Ark.  581  ;  Jefferson  County  v.  Hudson,  22 
Ark.  J9S. 

Connecticut.  —  De  Forest  v.  Brainerd,  2  Day 
(Conn.)  528. 

Georgia.  —  Floyd  County  v.  Foster,  112  Ga. 

133- 

Illinois. — Jennings  v.  Fayette  County,  97  111. 
419,  affirming  5  111.  App.  614. 

Iowa.  —  Mentzer  v.  Marion  County,  114  Iowa 
478;  State  v.  Welsh,  iog  Iowa  19;  McDonald 
v.  Woodbury  County,  48  Towa  404. 

Massachusetts. — Mattoon  v.  Kidd,  7  Mass.  33. 
Montana.  —  Lloyd  v.  Silver  Bow  County,  15 
Mont.  433. 

Nebraska.  —  Drexel  v.  Douglas  County,  62 
Neb.  862. 

New  York.  —  Beck  v.  Erie  County,  31  N.  Y. 
App.  Div.  361. 
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able  limits  as  to  the  amount,  by  contract  with  the  persons  at  whose  request  he 
acted,  or  recover  what  any  private  individual  would  be  entitled  to  under 
the  same  circumstances.1  While  both  these  principles  of  law  are  well  estab- 
lished, there  are  cases  in  which  the  right  of  a  sheriff  or  constable  to  recover 
for  the  necessary  expenses  incurred  in  the  performance  of  an  official  duty  is 
independent  of  statute;2  and  also  instances  where  it  is  difficult  to  determine 
whether  a  service  or  expense  is  incident  to  a  duty  imposed  by  law,  for  which 
no  compensation  can  be  claimed  unless  authorized  by  statute,  or  unofficial,  as 
to  which  there  is  a  conflict  in  the  decisions.3 


Ohio.  —  Ward  v.  Russell,  57  Ohio  St.  144. 
Oregon.  —  Henry  v.  Yamhill  County,  37  Ore- 
gon 562. 

Wisconsin.  —  Hartwell  v.  Waukesha  County, 
43  Wis.  311  ;  Addington  v.  Sexton,  17  Wis.  328, 
84  Am.  Dec.  745. 

Expense  of  Recapturing  Escaped  Prisoner.  — 
Martin  County  v.  Pipher,  98  Ind.  124. 

1.  Unofficial  Services  and  Expenditures  — 
England.  —  England  v.  Davidson,  11  Ad.  &  El. 
856,  39  E.  C.  L.  254  ;  Wathen  v.  Sandys,  2 
Campb.  640. 

Colorado.  —  Colorado  Mortg.,  etc.,  Co.  v.  Mes- 
semer,  12  Colo.  App.  361. 

Connecticut.  —  Blake  v.  Baldwin,  54  Conn.  5. 

Kentucky.  —  Trundle  v.  Riley,  17  B.  Mon. 
(Ky.)  396. 

Massachusetts.  —  Studley  v.  Ballard,  169 
Mass.  295,  61  Am.  St.  Rep.  286. 

Nebraska.  —  Drexel  v.  Douglas  County,  62 
Neb.  864. 

New  Hampshire.  —  Waldron  v.  Tuttle,  4  N. 
H.  149. 

New  York.  —  Gallagher  v.  Egan,  2  Sandf.  (N. 
Y.)  742;  Benedict  v.  Warriner,  (Supm.  Ct. 
Spec.  T.)  14  How.  Pr.  (N.  Y.)  568.  See  also 
Mayhew  v.  Duncan,  31  Barb.  (N.  Y.)  87  ;  Hatch 
v.  Mann,  15  Wend.  (N.  Y.)  45,  reversing  9 
Wend.  (N.  Y.)  262. 

Pennsylvania.  —  McCandless  v.  Allegheny 
Bessemer  Steel  Co.,  152  Pa.  St.  139. 

Vermont.  —  Davis  v.  Munson,  43  Vt.  676,  5 
Am.  Rep.  315  ;  Brown  v.  Godfrey,  33  Vt.  120. 

Wisconsin.  —  Nickell  v.  Waukesha  County,  62 
Wis.  469. 

See  also  the  cases  cited  in  the  next  note  but 
one,  and  see  the  titles  Illegal  Contracts,  vol. 
15.  p.  966;  Rewards,  vol.  24,  p.  952  et  seq. 

2.  Duties  for  Which  No  Compensation  Is  Pro- 
vided. —  Where  a  public  duty  is  commanded  of 
an  officer  without  any  provision  for  payment,  if 
the  compensation  is  not  necessarily  referable 
to  the  general  statutes  covering  the  subject,  the 
expense  must  be  borne  by  the  public  for  whose 
benefit  it  is  undertaken,  although  the  duty  must 
be  performed  without  compensation  for  personal 
services,  as  part  of  the  burden  taken  on  with 
the  office.  The  law  may  exact  the  gratuitous 
service  but  cannot  impose  upon  him  the  neces- 
sary disbursements  for  performance.  Hulsizer 
v.  Northamnton  County.  19  Pa.  Co.  Ct.  38s.  To 
a  similar  effect,  see  Hatch  v.  Mann,  15  Wend. 
(N.  Y.)  45,  reversing  9  Wend.  (N.  Y.)  262; 
Woodin  v.  Hoofut.  12  Johns.  (N.  Y.)  298; 
Smith  v.  Birdsall,  9  Johns.  (N.  Y.)  328;  Fer- 
nekes  v.  Milwaukee  County,  43  Wis.  303;  Fer- 
nandez v.  Winnebago  County,  53  Wis.  247. 
See  also  Hanness  v.  Smith.  21  N.  J.  L.  495. 

Reimbursement  for  Fee  Paid  to  Justice  to  Back 
Warrant.  —  McCallister  v.  Armstrong  County. 


9  Pa.  Super.  Ct.  423,  reversing  19  Pa.  Co.  Ct. 
449,  6  Pa.  Dist.  766. 

3.  Expense  of  Keeping  and  Caring  for  Property 
Levied  Upon  —  England.  —  Capp  v.  Johnson,  7 
Moo.  C.  PI.  518,  24  Rev.  Rep.  689;  Stevens  v. 
Rothwell,  3  Brod.  &  B.  143,  7  E.  C.  L.  383,  6 
Moo.  C.  PI.  338;  Bilke  v.  Havelock,  3  Campb. 
374;  Woodgate  v.  Knatchbull,  2  T.  R.  157. 

Alabama.  —  Brock  v.  Berry,  132  Ala.  95; 
Smith  v.  Huddleston,  103  Ala.  223  ;  Kahn  v. 
Locke,  75  Ala.  332. 

Arkansas.  —  Irvin  v.  Real  Estate  Bank,  5 
Ark.  30. 

California.  —  Perrin  v.  McMann,  97  Cal.  52; 
Bower  v.  Rankin,  61  Cal.  108;  Geil  v.  Stevens, 
48  Cal.  590. 

Colorado.  —  Blyth  v.  People,  16  Colo.  App. 
526. 

Georgia.  —  Moran  v.  Childs,  no  Ga.  871; 
Ward  v.  Barnes,  95  Ga.  103;  Cape  Fear  Steam- 
boat Co.  v.  Bartholomess,  67  Ga.  452 ;  Price  v. 
Cutts,  29  Ga.  142,  74  Am.  Dec.  52;  Hicks  v. 
Moore,  2  Ga.  240. 

Illinois. — -Olds  v.  Loomis,  10  111.  App.  498. 

Iowa.  —  Toledo  Sav.  Bank  v.  Johnson,  90 
Iowa  249;  Rowley  v.  Painter,  69  Iowa  432; 
King  v.  Shepherd,  68  Iowa  215. 

Louisiana. — -Wheelwright  v.  St.  Louis,  etc., 
Canal,  etc.,  Transp.  Co.,  48  La.  Ann.  606  ;  Silli- 
ven  v.  Bellocq,  20  La.  Ann.  305  ;  Owens  v. 
Davis,  15  La.  Ann.  22. 

Maine.  —  Baldwin  v.  Hatch,  54  Me.  167. 

Massachusetts. — -Rogers  v.  Simmons,  155 
Mass.  262;  Cutter  v.  Howe,  122  Mass.  541; 
Shattuck  v.  Woods,  1  Pick.  (Mass.)  171  ;  Phelps 
v.  Campbell,  1  Pick.  (Mass.)  59. 

Michigan. —  Fletcher  v.  Aldrich,  81  Mich.  186. 

Missouri.  —  State  v.  Stinebaker,  90  Mo.  App. 
280. 

Nebraska. — -Phoenix  Ins.  Co.  v.  McEvony,  52 
Neb.  566. 

Nezv  Hampshire.  —  York  v.  Sanborn,  47  N. 
H.  403  ;  Burnham  v.  Savings  Bank.  5  N.  H.  446  ; 
Walker  v.  Ham,  2  N.  H.  238  ;  Eastman  v.  Coos 
Bank,  1  N.  H.  27. 

New  Jersey.  —  Hanness  v.  Smith,  21  N.  J.  L. 
495- 

New  York. — Nestor  7'.  BischofF.  123  N.  Y. 
517:  McKeon  v.  Horsfall,  88  N.  Y.  429;  Ger- 
man American  Bank  v.  Morris  Run  Coal  Co., 
74  N.  Y.  58;  Crofut  v.  Brandt,  58  N.  Y.  106, 
17  Am.  Rep.  213.  47  How.  Pr.  (N.  Y.)  263.  af- 
firming 5  Daly  (N.  Y.)  124,  46  How.  Pr.  (N. 
Y.)  486,  which  affirmed  46  How.  Pr.  (N.  Y.) 
48  r.  13  Abb.  Pr.  N.  S.  (N.  Y.)  128;  Camp  v. 
Garr,  6  Wend.  (N.  Y.)  535  ;  Depew  v.  Solomon- 
owitz,  48  N.  Y.  App.  Div.  512:  Waite  v.  F.  J. 
Kaldenberg  Co.,  19  N.  Y.  Apn.  Div.  370:  Stew- 
art v.  Fidelity  Loan  Assoc.,  (Supm.  Ct.  App.  T.) 
19  Misc.  (N.  Y.)  49;  Upton  v.  Electric  Constr., 
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Attorney's  Liability. 


4.  Right  to  Demand  Prepayment.  —  At  the  common  law  a  sheriff,  as  an 
officer  of  the  law,  is  bound  to  execute  the  process  of  the  courts  according  to 
the  exigencies  thereof,  and  make  due  return ;  and  he  cannot  refuse  to  execute 
a  writ  until  his  fees  are  paid.1  The  right  to  demand  prepayment  of  process 
and  various  other  fees  is  now  frequently  given  by  statute.3 

5.  Liability  of  Attorney  for  Fees.  —  Under  the  general  principles  of  the  law 
of  agency,  an  attorney  acting  for  his  client  does  not,  by  requesting  the  per- 
formance of  the  services  rendered  by  public  officers,  make  himself  personally 
liable  for  the  fees.  In  the  case  of  sheriffs  and  constables,  however,  certain 
exceptions  resting  upon  precedent  are  established  in  many  jurisdictions;  and 
an  attorney  may,  of  course,  assume  liability  by  special  contract.3 


etc.,  Co.,  89  Hun  (N.  Y.)  502;  Hall  v.  U.  S.  Re- 
Hector  Co.,  34  Hun  (N.  Y.)  467 ;  Murtagh  v. 
Conner,  15  Hun  (N.  Y.)  488;  Mayhew  v.  Dun- 
can, 31  Barb.  (N.  Y.)  87  ;  Brown  v.  Cooper, 
(N.  Y.  Super.  Ct.  Spec.  T.)  65  How.  Pr.  (N.  Y.) 
126;  Maguin  v.  Rosenthal,  (C.  PI.  Gen.  T.)  62 
How.  Pr.  (W.  Y.)  504. 

Ohio.  —  Mathers  v.  Ramsey,  2  Disney  (Ohio) 
334. 

Pennsylvania.  —  See  McCandless  v.  Allegheny 
Bessemer  Steel  Co.,  152  Pa.  St.  139. 

Vermont.  —  Willey  v.  Laraway,  64  Vt.  566  ; 
McNeil  v.  Bean,  32  Vt.  429 ;  Gleason  v.  Briggs, 
28  Vt.  13s. 

Wisconsin.  —  Addington  v.  Sexton,  17  Wis. 
327,  84  Am.  Dec.  745- 

See  also  the  title  Sheriff's  Sales,  post,  p.  737. 

In  some  cases  it  has  been  held  that  the 
officer  may  be  reimbursed  out  of  the  fund  for 
the  necessary  expenses  incident  to  keeping  and 
maintaining  the  property,  although  the  statute 
does  not  expressly  authorize  such  an  allowance. 
Cramer  v.  Oppenstein,  16  Colo.  495  ;  City  Bank 
v.  Tucker,  7  Colo.  220 ;  State  v.  Hitchens,  25 
Ind.  App.  244:  Schneider  v.  Sears,  13  Oregon 
69  ;  Lord  v.  Toby  Valley  Supply  Co.,  5  Pa.  Dist. 
290. 

Cost  of  Transporting  Prisoners  and  of  Neces- 
saries Furnished  to  Them  in  Transit —  Illinois.  — 
Coles  County  v.  Messer,  195  111.  540,  reversing 
92  111.  App.  432  ;  Irvin  v.  Alexander,  63  111.  528. 

Kentucky.  —  Suter  v.  Stone,  (Ky.  1900)  56 
S.  W.  Rep.  971  ;  Mann  v.  Com.,  102  Ky.  383. 

Michigan.  —  Chipman  v.  Wayne  County  Au- 
ditors, 127  Mich.  490.  - 

Minnesota.  —  Wagener  v.  Ramsey  County,  76 
Minn.  368;  Connelly  v.  Dakota  County,  35 
Minn.  366. 

Nebraska.  —  Drexel  v.  Douglas  County,  62 
Neb.  862. 

New  Hampshire.  —  Burnham  v.  Savings 
Bank,  5  N.  H.  446,  citing  Eastman  v.  Coos 
Bank,  1  N.  H.  23. 

New  York.  —  People  v.  Saratoga  County,  45 
N.  Y.  App.  Div.  42  ;  Matter  of  Hempstead,  36 
N.  Y.  App.  Div.  321,  affirmed  without  opinion 
160  N.  Y.  685. 

Pennsylvania.  —  Stryker  v.  Lycoming  County, 
20  Pa.  Super.  Ct.  345  ;  McCallister  v.  Armstrong 
County,  9  Pa.  Super.  Ct.  423,  affirming  on  other 
grounds  6  Pa.  Dist.  766,  19  Pa.  Co.  Ct.  449; 
Long  v.  Nothumberland  County,  20  Pa.  Co.  Ct. 
72;  Boyle  v.  Luzerne  County,  17  Pa.  Co.  Ct. 
221,  8  Kulp  (Pa.)  141  ;  Com.  v.  Lloyd,  9  Kulp 
(Pa.)  25. 

Cost  of  Fuel  Furnished  to  Keep  Prisoners  Com- 
fortable.—  Richardson  v.  Clarion  County,  14 
Pa.  St.  198. 


1.  No  Right  at  Common  Law  to  Demand  Prepay- 
ment.—  McFarlan  v.  State,  149  Ind.  149;  Adams 
v.  Hopkins,  5  Johns.  (N.  V.)  252;  Jones  v. 
Gupton,  65  N.  Car.  48.  See  also  Barnes  v. 
Jackson,  2  Sneed  (Tenn.)  416.  Compare 
Adams  v.  Dinkgrave,  26  La.  Ann.  626  ;  Dawes 
v.  Dawes,  (N.  J.  1899)  43  Atl.  Rep.  984. 

2.  Statutory  Right.  —  Atkinson  v.  Hulse,  30 
Ark.  760  ;  Herr  v.  Atkinson,  40  Ark.  377  ;  Bran- 
som  v.  Larimer  County,  5  Colo.  App.  231  ;  Nay- 
lor  v.  Vermont  L.  &  T.  Co.,  (Idaho  1898)  55 
Pac.  Rep.  297 ;  Adams  v.  Dinkgrave,  26  La. 
Ann.  626;  Wait  v.  Schoonmaker,  (Supm.  Ct. 
Spec.  T.)  15  How.  Pr.  (N.  Y.)  460;  Jones  v. 
Gupton,  65  N.  Car.  48  ;  Duncan  v.  Drakeley,  10 
Ohio  45  ;  Gill  v.  Miner,  13  Ohio  St.  182; 
Carlisle  v.  Soule,  44  Vt.  266.  See  also  Bam- 
berger v.  Seavey.  165  Mass.  505. 

3.  Liability  of  Attorney  for  Fees  —  England.  — 
Brewer  v.  Jones,  10  Exch.  655,  1  Jur.  N.  S.  240 
Maile  v.  Mann.  2  Exch.  608  ;  Walbank  v.  Quar- 
terman,  3  C.  B.  94,  54  E.  C.  L.  94  ;  Foster  v 
Blakelock,  5  B.  &  C.  328,  11  E.  C.  L.  246,  R.  & 
M.  315,  note;  Townshend  v.  Carpenter,  R.  &  M 
314,  21  E.  C.  L.  448,  2  C.  &  P.  118,  12  E.  C.  L 
53.  •  See  also  Maybery  v.  Mansfield,  9  Q.  B 
754,  58  E.  C.  L.  754  ;  Robins  v.  Bridge,  3  M.  & 
W.  114. 

Connecticut.  —  Heath  v.  Bates,  49  Conn.  342. 
44  Am.  Rep.  234. 

Iozva.  —  Doughty  v.  Paige,  48  Iowa  483. 
Maryland.  —  Maddox  v.  Cranch,  4  Har.  &  M. 
(Md.)  343- 

Maine.  —  Tilton  v.  Wright,  74  Me.  214,  43 
Am.  Rep.  578. 

Massachusetts.  —  Tarbell  v.  Dickinson,  3 
Cush.  (Mass.)  345. 

Nezv  Hampshire.  —  By  a  late  statute  an  at- 
torney is  no  longer  liable  for  the  fees  and  ex- 
penses of  a  sheriff  or  other  officer  except  upon 
an  express  contract.  Laws  N.  H.  1899,  c.  20. 
It  was  formerly  otherwise  in  the  case  of  sher- 
iffs. Joyce  v.  Morgan,  66  N.  H.  487  ;  Towle 
v.  Hatch,  43  N.  H.  273  ;  Eastman  v.  Coos  Bank, 
1  N.  H.  23. 

New  York.  —  Campbell  v.  Cothran,  56  N.  \. 
279,  affirming  65  Barb.  (N.  Y.)  534,  1  Thomp. 
&  C.  (N.  Y.)  70;  Ousterhout  v.  Day,  9  Johns. 
(N.  Y.)  114;  Adams  v.  Hopkins,  5  Johns.  (N. 
Y.)  252;  Birbeck  v.  Stafford,  (Supm.  Ct.  Gen. 
T.)  23  How.  Pr.  (N.  Y.)  236.  See  also  Water- 
town  v.  Cowen,  5  Paige  (N.  Y.)  510;  Judson  v. 
Gray,  11  N.  Y.  408. 

Vermont.  —  Wires  v.  Briggs,  5  Vt.  ioi,  26 
Am.  Dec.  284. 

See  the  titles  Attorney  and  Client,  vol.  3, 
p.  401  et  seq.;  Costs,  5  Encyc.  of  Pl.  and  Pr. 
154-  155- 
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SHERIFFS'  SALES. 

By  the  Editorial  Staff. 

I.  Introductory  Statement,  744. 
II.  Definition  and  Nature,  744. 

t.  Definition,  744. 

2.  Distinction  Between  Sheriffs'  Sales  and  Judicial  Sales,  745. 

3.  Whether  Within  Statute  of  Frauds,  745. 

III.  Right  to  Sell,  745. 

1.  ///  General,  745. 

2.  Execution  Must  Be  Valid,  746. 

3.  Execution  Against  Executor  de  Son  Tort,  746. 

4.  Sale  After  Death  of  Execution  Defendant,  746. 

5.  Second  Sale  tinder  Same  Judgment  After  Redemption  from  First, 

747- 

6.  Bankruptcy  of  Execution  Debtor,  747. 

7.  Sale  After  Settlement  and  Discharge  of  Judgment,  747. 

8.  Injunction  Against  Sale  of  Fart,  747. 

IV.  Duty  to  Sell,  747. 

V.  What  May  Be  Sold,  747. 

1.  In  General,  747. 

2.  Personalty  Primarily  Liable,  747. 

3.  Amount  to  Be  Sold,  748. 

4.  Not  All  Property  Advertised  Need  Be  Sold,  748. 

5.  Sale  of  Interest  Other  than  That  Levied  On,  748. 

6.  Sale  of  Undivided  Interest,  748. 

7.  Land  Held  Adversely  to  Execution  Debtor,  748. 

8.  Equitable  Estates,  748. 

9.  Life  Estates,  749. 

10.  Remainders  and  Reversions,  749. 

11.  Equity  of  Redemption,  749. 

12.  Interest  of  Purchaser  at  Prior  Execution  Sale,  749. 

13.  Right  of  Redemption  from  Prior  Execution  Sale,  -j^g. 

14.  Dower,  750. 

a.  Inchoate,  750. 

b.  Consummate,  750. 

c.  Quarantine,  750. 

15.  Homestead,  750. 

a.  In  General,  750. 

b.  Reservation,  750. 

16.  Corporate  Franchises,  751. 

17.  Offer  of  Rents  and  Profits,  751. 

18.  0/  Surety's  Property  Before  That  of  Principal,  751. 

19.  ^///^      to  Railroad  Property,  751. 

VI.  By  Whom  Sale  Made,  752. 

1.  In  General,  752. 

2.  Jurisdiction  of  Officer,  752. 

3.  Disqualification  through  Interest,  752. 

4.  Disqualification  through  Relationship,  752. 

5.  5a/?  by  De  Facto  Officer,  752. 

6.  Where  Sheriff  Goes  Out  of  Office  Prior  to  Sale,  752. 

a.  Sale  of  Goods,  752. 

b.  Sale  of  Lands,  753. 
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7.  Sale  by  Executor  or  Administrator  of  Sheriff,  753. 

8.  Sale  by  Deputy  After  Death  of  Sheriff,  753. 

9.  Auctioneer,  753. 

10.  Agreement  by  Defendant 's  Attorney  for  Sale  by  Person  Other  than 

Sheriff,  753. 

VII.  Who  May  Purchase,  75^. 

1.  Sheriff,  753 

2.  Deputy,  754. 

3.  Appraiser,  754. 

4.  Auctioneer,  754. 

5.  Execution  Plaintiff,  755. 

6.  Execution  Defendant,  755. 

7.  Attorneys,  755. 

8.  Fraudulent  Grantee,  756. 

9.  Cosurety,  756. 

10.  State,  756. 

11.  County,  756. 

VIII.  Appraisement,  756. 

1.  Necessity  for,  756. 

2.  fF/fo  J/tfjy        ci-  Appraisers,  757. 

a.  Statutory  Qualifications,  757. 
CW*.  757- 

Under-sheriff  as  Appraiser,  757. 

3.  ZT<?7^  Appraisement  Made,  757. 

a.  /«  General,  757. 
<£.  Liens  and  Incumbrances,  757. 
Railroad  Property,  758. 

4.  Effect  of  Failure  to  Give  Notice  of  Appraisement,  758. 

5.  Presumptions,  758. 

6.  Whether  Failure  to  Comply  with  Statute  Renders  Sale  Void  or  Void- 

able, 758. 

7.  Who  May  Take  Advantage  of  Want  of  Appraisement,  758. 

8.  Vacation  of  Appraisement,  759. 

a.  Time  for  Attacking,  759. 

b.  Grounds  for  Vacating,  759. 

9.  Waiver  arid  Estoppel,  759. 

10.  Compensation  of  Appraisers,  759. 

IX.  Advertisement  or  Notice  of  Sale,  759. 

1.  Necessity  for,  759. 

a.  In  General,  759. 

b.  Notifying  Defendant,  760. 

2.  Methods  of  Advertising,  760. 

a.  Posting  Notices,  760. 

b.  Publication  in  Newspaper,  760. 

3.  Computation  of  Time  for  Advertisement  or  Notice,  761. 

4.  Contents  of  Advertisement  or  Notice,  761. 

a.  Description  of  Property,  761. 

Time  of  Sale,  762. 

Place  of  Sale,  762. 
fl'.  Names  of  Parties,  762. 
<r.  Signature  of  Officer,  762. 

5.  Waiver  of  Notice,  762. 

6.  Effect  of  Failure  to  Give  Notice,  or  Defect  Therein,  762. 

7.  Objections  to  Advertisement  or  Notice,  763. 

8.  Presumption  that  Proper  Notice  Was  Given,  763. 

X.  Time  of  Sale,  763. 

1.  Statutory  Regulation,  763. 

2.  At  Time  Advertised,  763. 

3.  Holidays  and  Sundays,  763. 
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4.  After  Return  Day,  763. 

5.  Hour  of  Sale,  764. 

6.  Presumption  that  Sale  Was  Made  at  Proper  Time,  765. 

7.  Changing  Time  by  Adjournment,  765. 

XI.  Place  of  Sale,  765. 

1.  Discretionary  with  Officer,  765. 

2.  Regulated  by  Statute,  765. 

3.  At  Court-house  Door,  765. 

4.  d?«  Premises  of  judgment  Debtor,  765. 

5.  At  Place  Stated  in  Advertisement,  765. 

6.  Presence  of  Personal  Property  at  Place  of  Sale,  765. 

a.  Necessity  for,  765. 

b.  Effect  of  Sale  in  Absence  of  Property,  766. 

7.  Adjourning  Sale  to  Different  Place,  766. 

XII.  Adjournment  of  Sale,  766. 

1.  Discretionary  with  Officer,  766. 

2.  By  Direction  of  Plaintiff  in  Execution,  767. 

3.  When  Adjournment  Proper,  767. 

4.  Adjourning  Sale  to  Different  Place,  767. 

5.  Effect  of  Adjournment,  767. 

/V  Time  for  Sale  Limited  by  Statute,  767. 
<£.  Effect  on  Bids,  767. 

6.  Notice  of  Adjournment,  767. 

Methods  of  Giving  Notice,  767. 
Effect  of  Failure  to  Give  Notice,  767. 

XIII.  Terms  of  Sale,  767. 

1.  Statutory  Regulations,  767. 

2.  or  Credit,  767. 
«.        General,  767. 

Waiver  of  Cash  Sale  by  Agreement,  768. 

c.  Sales  on  Credit,  768. 

3.  Credit  on  yudgment  —  Purchase  by  Execution  Plaintiff,  768. 

4.  Power  of  Officer  to  Impose  Terms,  768. 

XIV.  Mode  of  Sale,  768. 

1.  Sale  in  Parcels  or  en  Masse,  768. 

2.  Dividing  Property,  769. 

a.  Discretion  of  Officer,  769. 

b.  Division  by  Direction  of  Defendant,  769. 

3.  When  Sale  en  Masse  Is  Proper,  769. 

a.  Sale  in  Parcels  Impracticable,  769. 

b.  Where  There  Are  No  Bids  on  Separate  Parcels,  769. 

c.  Sales  of  Equities  of  Redemption,  769. 

4.  Offering  by  Both  Methods,  770. 

5.  Waiver  of  Sale  in  Parcels  by  Defe?idant,  770. 

6.  Effect  of  Sale  en  Masse,  770. 

7.  Presumption  that  Sale  Was  Made  in  Proper  Manner,  770. 
XV.  General  Conduct  of  Sale,  770. 

1.  In  General,  770. 

2.  Selling  at  Public  Vendue,  771. 

3.  Designating  Property  or  Interest  to  Be  Sold,  771. 

a.  Identifying  Particular  Property,  771. 

b.  Staling  Nature  of  Interest,  771. 

4.  Withdrawal  of  Property  from  Sale,  771. 

a.  On  Payment  of  Debt,  771. 

b.  To  Prevent  Sacrifice, 

XVI.  Bids,  771. 

1.  Manner  of  Making  Bids,  771. 

2.  Sale  to  Highest  Bidder,  771. 
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3.  Transfer  of  Bid,  771. 

4.  Right  of  Bidder  to  Withdraw  Bid,  772. 

5.  Release  of  Bidders,  ill. 

a.  On  Order  of  Court  Staying  Sale, 

b.  By  Acceptance  of  Higher  Bid,  772. 

6.  Rejection  of  Bids,  772. 

XVII.  Opening  Sale  on  Advance  Bid,  772. 

XVIII.  Resale  upon  Refusal  of  Successful  Bidder  to  Comply  with  Bid,  772. 
XIX.  Memorandum  of  Sale  —  Necessity  of  Memorandum  —  Statute  of 
Frauds,  773. 

1.  Generally,  773. 

2.  Contents  of  Memorandum,  773. 

a.  Name  of  Pur chaser,  773. 

b.  Signature  of  Officer,  yj^. 

c.  Desciiption  of  Property,  774. 

3.  Of  What  Memorandum  May  Consist,  774. 

a.  Entry  in  Sales  Book,  774. 

b.  Sheriff' s  Return  May  Constitute  Memorandum,  774. 

c.  Certificate  of  Sale  May  Constitute  Memorandum,  -j-j^. 

XX.  Certificate  of  Sale,  774. 

1.  Necessity  for,  jj^. 

2.  Nature  of  Certificate,  775. 

3.  Requisites,  775. 

a.  Description  of  Property  —  Sufficiency,  775. 

b.  Statement  of  Price  Bid  and  Paid,  775. 

c.  Recording  of  Certificate,  775. 

d.  Construction  of  Certificate,  776. 

4.  Amendment  of  Certificate,  776. 

5.  Assignment  of  Certificate,  776. 

XXI.  Sheriff's  Return  of  Sale,  777. 

1.  In  General,  777. 

2.  Office  of  Return,  777 . 

3.  Necessity  of  Return,  777. 

a.  In  General,  777. 

b.  Effect  on  Title  of  Purchaser  of  Failure  to  Make  Return,  778. 

c.  Exception  to  Rule  —  Extent  on  Land,  778. 

4.  Requisites  of  Return,  779. 

5.  Effect  of  Return  as  Evidence,  779. 

a.  As  Between  Parties,  779. 

b.  As  to  Third  Parties,  780. 

6.  Construction  of  Return,  780. 

a.  In  General,  780. 

b.  Where  there  Is  Ambiguity,  780. 

c.  Presumption,  780. 

7.  Amendment  of  Return,  780. 

XXII.  Confirmation  of  Sale,  781. 

1.  In  General,  781. 

2.  Necessity  of  Confirmation,  781. 

3.  Right  to  Have  Sale  Confir?ned,  781. 

4.  Who  May  Have  Sale  Confirmed,  782. 

5.  Time  for  Confirming  Sale,  782. 

6.  Effect  of  Confirmation,  782. 

7.  Refusal  of  Confirmation,  782. 

8.  Appeal  from  Order  of  Confirmation,  782. 

XXIII.  Vacation  of  Sale,  783. 

1.  Jurisdiction,  783. 

a.  On  Motion  or  Rule  to  Show  Cause,  783. 

b.  Jurisdiction  Conferred  by  Statute,  783. 
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c.  Equity  Jurisdiction,  783. 

(1)  In  General,  783. 

(2)  On  Ground  of  Fraud,  785. 

(3)  On  Ground  of  Mistake  or  Surprise,  785. 

2.  Discretion  of  Court,  786. 

3.  Grounds  for  Vacating  Sale,  786. 

a.  Mistake  and  Surprise,  786. 

b.  Fraud,  786. 

c.  Irregular  Sale  en  Masse,  787. 

d.  Chilling  and  Puffing  Bidding,  788. 

e.  Objections  to  Judgment  upon  Which  Execution  Was  Issued,  789. 

(1)  In  General,  789. 

(2)  Objection  that  Judgment  Was  Dormant,  789. 

f.  Irregularities  in  Writ  of  Execution,  790. 

g.  Sale  in  Violation  of  Injunction,  790. 

h.  Sale  After  Payment  or  Discharge  of  Judgment,  790. 

i.  Irregularity  with  Respect  to  Order  in  Which  Property  Was 

Sold,  -j  go. 

j.  Sale  of  Property  Exempted  by  Statute,  791. 
k.  Excessive  Levy,  791. 
/.  Failure  to  Give  Notice  of  Sale,  791. 
m.  Inadequacy  of  Price,  791. 

(1)  Statement  of  General  Rules,  791. 

(2)  Violation  of  Statutes,  793. 

(3)  Effect  of  Statute  Allowing  Redetnption,  793. 

(4)  Gross  Inadequacy  of  Price  Accompanied  by  Other  Cir- 

cumstances of  Inequity,  793. 

(5)  What  Constitutes  Gross  Inadequacy  of  Price,  796. 

(6)  Evidence  of  Inadequacy,  797. 
n.  Miscellaneous  Grounds,  797. 

4.  Time  of  Making  Objection  —  Estoppel,  798. 

a.  Laches,  798. 

b.  Statute  of  Limitations,  800. 

c.  After  Confirmation  of  Sale,  800. 

d.  Estoppel  to  Attack  Sale,  800. 

5.  Parties,  801. 

a.  In  General,  801. 

b.  Plaintiff  in  Execution,  801. 

c.  Defendant  in  Execution,  802. 

d.  Bidder  or  Purchaser,  802. 

e.  Creditors  of  Defendant  in  Execution,  802. 

6.  Burden  of  Proof,  802. 

7.  Protection  of  Purchasers  Who  Have  Not  Participated  in  Fraud  or 

Irregularity,  802. 

8.  Collateral  Attack  on  Sale,  804. 

XXIV.  Sheriff's  Deed,  806. 

1.  Execution  and  Delivery,  806. 

a.  Necessity,  806. 

b.  When  to  Be  Made,  807. 

c.  By  Whom  to  Be  Made,  808. 

d.  To  Whom  to  Be  Made,  808. 

e.  Compelling  Delivery,  809. 
/.  Enjoining  Delivery,  809. 

2.  Requisites,  809. 

a.  Words  of  Conveyance,  809. 

b.  -  Statutory  Recitals,  809. 

c .  Description  of  Property,  8 1  1. 

d.  Acknowledgment,  812. 

e.  Seal,  812. 

.741  Volume  XXV. 


SHERIFFS'  SALES. 


3.  Recording,  813. 

4.  Amending  or  Reforming,  813. 

a.  Amendment  by  Sheriff,  813. 

b.  Reformation  by  Court,  813. 

5.  Canceling,  813. 

6.  £^>tf,  814. 

a.  Relation  Back,  814. 
^.  Conclusiveness,  814. 
r.  Warranty,  816. 

XXV.  Purchase  Money,  816. 

1.  Collection  of  Purchase  Money  by  Sheriff,  816. 

2.  Distribution  of  Proceeds,  816. 

«.  /«  General,  816. 

^.  Statutory  Provisions,  818. 

^4 j  Between  Conflicting  Judgments,  818. 
</.  yii  Between  Rival  Executions,  818. 
<f.       Between  Rival  Executions  and  Attachments,  820. 

3.  Payment  of  Fund  into  Court,  820. 

a.  ^4/  Instance  of  Sheriff,  820. 

Rule  to  Show  Cause  Where  there  Are  Conflicting  Claims,  820. 

4.  Liability  of  Sheriff  as  Respects  Purchase  Money,  820. 

XXVI.  Title  Acquired  by  Purchaser,  820. 

1.  Scope  of  Section,  820. 

2.  Necessity  of  Valid  Judgment  and  Execution,  821. 

3.  Payment  of  Bid  as  Condition  Precedent  to  Title,  821. 

4.  As  Affected  by  Irregularities  in  Proceedings  and  Sale,  821. 

5.  Quantum  of  Estate  or  Interest  Acquired  by  Purchaser,  822. 

a.  Purchaser  Acquires  Debtor  s  Title  or  I?iterest  Only,  822. 

b.  Only  Such  Title  as  Is  Levied  on  and  Purports  to  Be  Sold 

Passes,  823. 

c.  Where  Legal  Title  Held  in  Trust  by  Debtor  or  Subject  to 

Equities,  824. 

d.  As  Affected  by  Recording  Acts,  825. 

e.  As  Affected  by  Prior  Liens  and  Incumbrances,  826. 

(1)  Judgment  and  Execution  Liens,  826. 

(2)  Mortgages,  826. 

(3)  Liens  under  Pennsylvania  Practice,  826. 

f.  Where  Legal  Title  Held  by  Debtor  Subject  to  Contract  to 

Convey,  827. 

g.  Where  Property  Sold  Exempt  from  Execution,  827. 

h.  Appurtenant  Easements  and  Covenants  R tinning  with  Land,  827. 
Fixtures  and  Growing  Crops,  827. 

j.  Title  of  One  Purchasing  under  Parol  Agreement  to  Hold  for 
Debtor,  828. 

k.  Title   or  Interest  Held  by  Purchaser  During  Redemption 
Period,  828. 

(1)  In  General,  828. 

(2)  Right  to  Possession  —  Rents  and  Profits,  828. 

(3)  Right  to  Maintain  Action  for  Waste  During  Redemp- 

tion Period,  829. 

XXVII.  Rights  and  Remedies  of  Purchaser,  829. 

1.  Where  Sale  Invalid,  829. 

2.  Where  Judgmetit  Void,  830. 

3.  Where  Debtor  Without  Title,  830. 

a.  In  General,  830. 

b.  Where  Execution  Creditor  Purchaser,  830. 

c.  Where  Third  Person  Purchaser,  830. 

(1)  Recovery  from  Debtor,  830. 

(2)  Recovery  from  Creditor,  830. 

(3)  Recovery  from  Officer,  831. 
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4.  Right  to  Rents  of  Land  Purchased,  831. 

5.  Right  to  Avoid  Previous  Fraudulent  Conveyance,  831. 

6.  Right  of  Purchaser  of  Undivided  Interest  to  Partition,  831. 

7.  Right  of  Purchaser  of  Patented  Article  or  Plates  of  Copyrighted 

Book,  831. 

8.  Recovery  of  Possession,  832. 

XXVIII.  Effect  of  Modification,  Vacation,  ok  Reversal  of  Judgment,  832. 

1.  Scope  of  Section,  832. 

2.  Execution  and  Sale  Not  Made  Wrongful  by  Reversal  of  Judgment, 

832. 

3.  Where  Stranger  Has  Purchased,  833. 

a.  Generally,  833. 

b.  Purchase  Pending  Appeal,  833. 

c.  Purchase  with  Notice,  833. 

d.  Enforcing  Restitution,  834. 

4.  Where  Execution  Creditor,  His  Attorney  or  Assignee,  Has  Purchased, 

834- 

a.  Generally,  834. 

b.  Purchase  by  Executioti  Creditor's  Attorney,  835. 

c.  Purchase  by  Assignee  of  Judgment,  835. 

d.  Where  Property  Is  Taken  under  Elegit  or  Extent,  836. 

e.  Sale  by  Execution  Creditor  —  Rights  of  Purchaser,  836. 

(1)  In  General,  836. 

(2)  Assignment  of  Sheriff's  Certificate,  837. 

f.  Partial  Reversal  or  M odification  of  Judgment,  837. 

g.  Recovery  on  New  Trial  for  Amount  of  Former  Judgment,  838. 

h.  Remedies  of  Execution  Debtor  or  Former  Owner,  838. 

XXIX.  Enforcement  of  Bid,  8 38. 

1.  In  General,  838. 

2.  By  Action  Against  Bidder,  838. 

a.  Who  Can  Maintain  Action,  838. 

b.  Sheriff's  Return  Not  Prerequisite,  839. 

c.  Deviations  by  Sheriff  from  Terms  of  Sale,  839. 

d.  Promise  to  Pay  Bid  After  Discharge  in  Bankruptcy,  839. 

e.  Where  Bidder  Acts  as  Agent  for  Third  Person,  839. 

3.  By  Motion,  840. 

4.  By  Resale  and  Recovery  of  Deficiency,  840. 

a.  In  General,  840. 

b.  Who  Can  Maintain  Action  for  Deficiency,  840. 

c.  Sheriff  Not  Bound  to  Resell,  840. 

d.  Resale  After  Unconditional  Delivery  of  Property,  841. 

e.  Second  Sale  under  Different  Execution,  841. 

f.  Prerequisites  to  Resale  and  Action  for  Deficiency,  841. 

( 1 )  As  to  Property  Sold,  84 1 . 

(2)  As  to  Terms  and  Conditions  of  Resale,  841. 

(3)  Notice  of  Resale,  841. 

g.  Amount  Recoverable  After  Resale,  842. 

5.  Bill  for  Specific  Performance  Not  Maintainable,  842. 

6.  Necessity  for  Demand  of  Payment  and  Tender  of  Deed,  842. 

7.  Rule  of  Caveat  Emptor  as  Precluding  Defenses,  843. 

a.  Generally,  843. 

b.  Where  Debtor  Has  No  Title,  843. 

c .  Where  Sale  Does  Not  Pass  Debtor's  Interest,  843. 

d.  In  Cases  of  Fraud  and  Misrepresentation,  844. 

e.  Purchase  of  Title  Paramount  by  Bidder,  844. 

XXX.  Rights  and  Liabilities  Arising  Out  of  Wrongful  Sale,  844. 

1.  In  General,  844. 

2.  Sale  After  Tender,  844. 

3.  Measure  of  Damages  for  Sale  under  Erroneous  Judgment  Before 

Reversal,  844. 
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4.  Purchase  by  Execution  Plaintiff,  844. 

5.  Joint  Liability  0/  Judgment  Creditors,  845. 

6.  Liability  of  Sureties  on  Lndetnnity  Bond,  845. 

7.  Estoppel,  845. 

XXXI.  Redemption,  845. 

1.  Equity  Jurisdiction,  845. 

2.  Contract  Allowing  Redemption,  845. 

3.  Statutory  Provisions,  846. 

a.  Ln  General,  846. 

b.  Necessity  to  Comply  Strictly  with  Statute,  847. 

c.  Necessity  to  Pay  or  Tender  Amount  Required  by  Statute,  847. 

d.  Time  of  Redemption,  848. 

XXXII.  Compensation  of  Sheriff,  848. 

1.  Statutory  Provisions,  848. 

2.  Allowance  to  Sheriff  for  Employment  of  Auctioneer,  848. 

XXXIII.  Liabilities  of  Sheriff,  848. 

1.  Ln  General,  848. 

2.  Liability  to  Execution  Plaintiff,  849. 

a.  Sale  for  Less  than  Could  Be  Obtained,  849. 

b.  Sale  for  Less  than  Two-thirds  of  Appraised  Value,  849. 

c.  Misinformation  with  Regard  to  Sale,  849. 

3.  Liability  to  Execution  Defendant,  849. 

a.  Ln  General,  849 

b.  Sale  for  Less  than  Two-thirds  of  Appraised  Value,  849. 

c.  Penalty  for  Failure  to  Give  Notice  of  Sale,  849. 

d.  Liability  to  Assignees  of  Bankrupt  Defendant,  850. 

4.  Liability  to  Purchaser,  850. 

5.  Liability  as  for  Contempt,  850. 

CROSS-REFE  RENCES. 

For  matters  of  Procedure,  see  20  Encyclopaedia  of  Pleading  and  Practice, 
p.  180. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject, 
see  the  following  titles  in  this  work:  ATTACHMENT,  vol.  3,  p.  181; 
EXECUTLONS,  vol.  11,  p.  604;  EXEMPTIONS  {FROM  EXECU- 
TION}, vol.  12,  p.  59;  HOMESTEAD,  vol.  15,  p.  516;  JUDICIAL 
SALES,  vol.  17,  p.  948;  PUBLLC  OFFLCERS,  vol.  23,  p.  314;  PUR- 
CHASERS FOR  VALUE  AND  WITHOUT  NOTICE,  vol.  23,  p.  472; 
RECORDING  ACTS,  vol.  24,  p.  73;  RESCISSION,  CANCELLATION, 
AND  RFORMATLON,  vol.  24,  p.  604;  SALES,  vol.  24,  p.  1018; 
SHERLFFS  AND   CONSTABLES,  ante. 

I.  Introductory  Statement.  —  It  is  proposed  in  this  title  to  treat  only 

what  may  be  strictly  termed  sheriffs'  sales,  excluding  any  consideration  of 
cases  involving  judicial  sales,  but  it  is  advisable  in  every  case  that  this  title 
should  be  read  in  conjunction  with  the  title  Judicial  Sales,1  for  in  most 
cases  it  cannot  in  principle  or  reason  matter  whether  the  sale  is  made  by  some 
officer,  as  a  master  or  the  like,  as  the  agency  used  by  the  court,  or  by  the  sheriff, 
as  the  agent  of  the  law  to  make  the  sale  and  enforce  the  payment  of  money 
due  from  the  defendant  to  the  plaintiff,2  and  hence  it  will  be  found  that  in 
most  cases  the  principles  applicable  to  one  class  of  sales  are  also  applicable  to 
the  other. 

II.  Definition  and  Nature  —  1.  Definition.  —  A  sheriff's  sale  is  a  sale  of 
property  conducted  by  a  sheriff  or  deputy  sheriff  by  virtue  of  his  authority 
as  an  officer  holding  process.3    The  term  is  a  generic  one  usually  applied  to 


1.  Vol.  17,  p.  948. 

2.  Maulding  v.  Steele,  105  111.  644. 


3.  Definition. —  Black's  Law  Diet. 
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In  General. 


official  sales  by  a  sheriff,  deputy  sheriff,  constable,  coroner,  bailiff,  marshal, 
or  like  officer. 

2.  Distinction  Between  Sheriffs'  Sales  and  Judicial  Sales.  —  As  has  already  been 
pointed  out  in  this  work,  execution  or  sheriffs'  sales  are  not,  properly  speak- 
ing, judicial  sales,  but  differ  therefrom  in  that  they  are  made  by  a  ministerial 
officer  who  sells  in  conformity  with  existing  laws,  and  not  pursuant  to  the 
mandate  of  the  court  in  the  particular  case;  that  the  officer  making  the  sale 
is  not  required  to  report  his  proceedings  to  the  court;  and  that  no  confirma- 
tion by  the  court  is  necessary  in  order  to  make  the  sale  absolute.  Neverthe- 
less, such  sales  are  subject  to  many  of  the  same  rules  and  principles  which 
govern  judicial  sales,  and  in  a  number  of  jurisdictions  the  distinctions  between 
these  classes  of  sales  have  been  abolished.1 

3.  Whether  Within  Statute  of  Frauds.  —  It  has  been  held  in  Delaware  that  the 
provisions  of  the  statute  of  frauds  which  render  void  a  sale  of  goods  without 
an  actual  delivery  to  the  purchaser  do  not  apply  to  a  sale  of  goods  under  exe- 
cution process,  because  the  publicity  thereof  avoids  the  danger  of  fraud  which 
the  statute  provides  against.2 

III.  Right  to  Sell  —  1.  In  General.  —  In  order  to  authorize  an  execution 
sale,  there  must  be  in  full  force  and  effect  an  unsatisfied  judgment  3  and  exe- 
cution,4 and  the  sheriff  must  be  lawfully  in  possession  through  a  lawful  levy 


1.  See  the  title  Judicial  Sales,  vol.  17,  p.  956. 

2.  Statute  of  Frauds. —  Isaacs  v.  Messick,  1 
Marv.  (Del.)  259.  See  generally  infra,  this 
title,  Memorandum  of  Sale  —  Necessity  of 
Memorandum  - —  Statute  of  Frauds. 

3.  Where  a  Judgment  Has  Been  Paid  or  Settled 
an  execution  sale  thereunder  is  absolutely  void 
and  conveys  no  title  to  the  purchaser.  Boos  v. 
Morgan,  130  Ind.  305,  30  Am.  St.  Rep.  237; 
Shaffer  v.  McCrackin,  90  Iowa  578,  48  Am.  St. 
Rep.  465;  Norgren  v.  Edson,  51  Minn.  567; 
Hardin  v.  Clark,  1  Tex.  Civ.  App.  565.  See 
also  Baird  v.  Given,  (Mo.  1902)  70  S.  W.  Rep. 
697.  Even  though  the  satisfaction  does  not  ap- 
pear of  record  and  the  purchaser  has  no  knowl- 
edge that  the  judgment  has  been  paid.  Shaffer 
v.  McCrackin,  90  Iowa  578,  48  Am.  St.  Rep. 
465.  See  also  State  v.  Salyers,  19  Ind.  432; 
Laval  v.  Rowley,  17  Ind.  36;  Hammatt  v.  Wy- 
man,  9  Mass.  138;  Craft  v.  Merrill,  14  N.  Y. 
456;  Swan  v.  Saddlemire,  8  Wend.  (N.  Y.) 
676;  Wood  v.  Colvin,  2  Hill  (N.  Y.)  566;  Car- 
penter v.  Stilwell,  11  N.  Y.  61.  Compare 
Reynolds  v.  Ingersoll,  11  Smed.  &  M.  (Miss.) 
249,  49  Am.  Dec.  57  ;  Banks  v.  Evans,  10  Smed. 
&  M.  (Miss.)  35,  48  Am.  Dec.  734. 

Effect  of  Tender  of  Amount  Due.  —  It  is  the 
duty  of  the  sheriff  to  receive  the  money  on  a  fi.  fa. 
when  tendered,  and  to  forbear  to  sell.  And 
if  he  refuses  it,  a  summary  remedy  will  be  ap- 
plied, on  application  to  the  court,  restraining 
the  sheriff  from  selling  or  directing  satisfaction 
to  be  entered  of  record,  on  payment  to  the  plain- 
tiff.   Jackson  v.  Law,  5  Cow.  (N.  Y.)  248. 

Modified  Judgment. —  Where  a  judgment  ren- 
dered, waiving  relief  from  the  valuation  and  ap- 
praisement laws,  was  on  appeal  held  to  be  er- 
roneous to  the  extent  that  it  was  made  collect- 
ible without  valuation  and  appraisement  laws 
and  was  modified  accordingly,  a  sale  made 
under  the  original  judgment  without  relief 
was  to  that  extent  unauthorized.  Dougherty  v. 
Wheeler,  130  Ind.  599. 

Dormant  Judgment.  —  A  purchaser  under  an 
execution  on  a  dormant  judgment  acquires  no 


title  although  he  is  a  stranger  to  the  judgment 
and  without  notice.  Cowen  v.  Withrow,  114  N. 
Car.  558. 

Erroneous  Transcript.  —  Where  there  is  a 
valid  judgment  in  the  District  Court  through  the 
filing  of  a  transcript  of  a  judgment  of  a  justice 
of  the  peace,  and  the  execution,  levy,  and  sale 
were  made  in  pursuance  of  that  judgment,  the 
fact  that  through  inadvertence  or  otherwise  a 
second  entry  of  the  filing  of  the  transcript  was 
erroneously  made  does  not  invalidate  the  sale. 
Therme  v.  Bethenoid,  106  Iowa  697. 

A  Sale  of  Real  Estate  under  a  Void  Judgment 
does  not  divest  the  owner's  title  nor  confer  any 
rights  upon  a  purchaser  who  buys  with  knowl- 
edge of  the  facts  which  render  the  judgment 
void.  Plattsmouth  First  Nat.  Bank  v.  Gibson, 
60  Neb.  767. 

Irregularities  in  Registration  of  Judgment.  — 
See  Howard  v.  Corey,  126  Ala.  283. 

4.  Sale  Must  Be  in  Obedience  to  Writ.  —  Where 
the  sale  actually  made  and  published  is  not  a 
sale  in  obedience  to  the  writ,  nothing  passes  by 
it.  Bethune  v.  Corbett,  18  U.  C.  Q.  B.  498. 
.  A  Sheriffs  Sale  under  a  Dormant  Execution  Is 
Void.  —  Davis  v.  Comer,  108  Ga.  117,  75  Am.  St. 
Rep.  33  ;  Conley  v.  Redwine,  109  Ga.  640,  77 
Am.  St.  Rep.  398 ;  and,  being  a  mere  nullity, 
it  presents  no  obstacle  to  a  sale  of  the  same 
property  on  the  same  day  under  a  valid  execu- 
tion, Conley  v.  Redwine,  109  Ga.  640,  77  Am. 
St.  Rep.  398. 

Proof  in  Ejectment.  —  Where  the  plaintiff  in 
an  action  buys  in  the  defendant's  land  under  the 
execution  and  brings  ejectment  upon  the  sher- 
iff's deed,  it  is  not  necessary  for  him  to  show, 
in  proving  his  case  at  first,  that  a  fi.  fa.  issued 
within  a  year  after  the  judgment,  or  that  an 
execution  against  goods  was  taken  out.  De- 
lisle  v.  Dewitt,  18  U.  C.  Q.  B.  135. 

Sale  under  Irregular  Writ  Held  Valid.  —  See 
Doe  v.  McKenzie,  9  U.  C.  Q.  B.  559. 

Misstatement  in  Execution  of  Date  of  Judgment. 
—  See  Dixon  v.  Dixon,  (Supm.  Ct.  Spec.  T.)  38 
Misc.  (N.  Y.)  652. 
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on  the  property  to  be  sold.1 

The  Function  of  the  Writ  of  Venditioni  Exponas  is  to  command  that  the  officer  sell 
the  goods  which  he  previously  levied  upon  by  a  former  writ  and  which  remain 
in  his  custody  for  want  of  a  buyer,2  but  it  confers  no  authority  not  previously 
possessed  by  the  officer  to  whom  it  is  directed.  Hence,  where  there  was  no 
valid  levy  and  consequently  no  execution-  lien,  the  issue  of  the  writ  of 
venditioni  exponas  and  an  attempted  sale  thereunder  are  futile  and  ineffica- 
cious, and  the  sale  does  not  have  the  effect  of  passing  any  interest,  either  legal 
or  equitable,  to  the  purchaser  at  such  sale.3 

An  Alias  Execution  may,  under  the  Kansas  statute,  perform  the  office  of  a  writ 
of  venditioni  exponas  at  common  law.4 

2.  Execution  Must  Be  Valid.  —  It  is,  of  course,  necessary  that  the  execution 
under  which  the  sheriff  sells  should  be  valid,5  but  it  has  been  held  that  where 
a  sale  is  made  under  several  writs,  if  any  of  them  are  valid  the  sheriff  has  the 
power  to  sell,  and  consequently  the  power  to  convey,  and  hence  the  fact  that 
some  of  the  writs  were  void  will  not  invalidate  the  sale.6 

There  Must  Also  Be  a  Valid  Levy,  for  a  sale  under  an  invalid  levy  can  confer  no 
title  on  the  purchaser.7 

Informalities  in  the  Executory  Proceedings  Alone  will  not  vitiate  a  sale  to  a  third  per- 
son if  the  proceedings  under  the  execution  are  not  in  any  way  irregular  or 
illegal.8 

3.  Execution  Against  Executor  de  Son  Tort.  —  It  has  been  held  in  Canada 
that  real  estate  cannot  be  sold  under  an  execution  against  an  executor  de  son 
tort.9 

4.  Sale  After  Death  of  Execution  Defendant.  —  A  sheriff's  sale  is  not  invali- 
dated by  the  fact  that  it  was  made  under  orders  of  sale  issued  after  the  death 


1.  Necessity  for  Levy.  —  Stonebridge  v.  Per- 
kins, (N.  Y.  Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.) 
162,  affirmed  141  N.  Y.  1  ;  Reynolds  v.  Ayres,  10 
N.  Bruns.  333. 

The  sheriff  cannot  make  a  valid  contract  for 
sale  of  the  goods  of  a  judgment  debtor^against 
whom  he  holds  a  writ  of  fi.  fa.  until  he  has  ac- 
tually seized  the  goods.  Ex  p.  Hall,  14  Ch.  D. 
132,  42  L.  T.  N.  S.  162,  28  W.  R.  556. 

Sale  Without  Personal  Notice  of  Levy.  — The 
fact  that  a  sheriff's  sale  was  made  under  writs 
of  venditioni  exponas  and  without  giving  per- 
sonal notice  of  the  levy  to  the  defendant  does 
not  invalidate  the  sale  when  the  question  is  col- 
laterally presented.  Strange  v.  Graham,  56  Ala. 
614.    See  also  Weir  v.  Clayton,  19  Ala.  132. 

Effect  of  Sale  under  Unrecorded  Levy. —  Where 
a  statute  requires  a  seizure  of  real  estate  on 
execution  to  be  recorded,  an  execution  sale 
where  the  seizure  has  not  been  recorded  is  suffi- 
cient to  vest  the  title  in  the  purchaser  as  against 
the  execution  debtor,  but  will  convey  no  title  to 
him  against  a  bona  fide  purchaser  without  notice 
of  the  seizure  on  execution.  Swift  v.  Guild,  94 
Me.  436. 

Sufficiency  of  Levy  on  Land.  —  Douglass  v. 
Bradford,  3  U.  C.  C.  P.  459- 

When  Levy  Unnecessary.  —  Since  real  estate 
ordered  to  be  sold  by  a  decree  in  equity  has  by 
such  decree  already  been  appropriated  and  set 
apart  to  satisfy  the  decree,  no  actual  levy 
thereon  need  be  made  by  an  officer  holding  an 
execution  by  which  he  is  commanded  to  sell 
such  real  estate.    Burkett  v~.  Clark,  46  Neb.  466. 

2.  Venditioni  Exponas.  —  Under  Code  Civ. 
Pro.  Can.,  art.  662,  663,  the  sheriff  cannot  pro- 
ceed to  the  sale  of  property  under  a  writ  of 


venditioni  exponas  unless  said  writ  is  issued  by 
an  order  of  the  court  or  a  judge.  The  sheriff  can- 
not sell  under  such  writ  issued  by  the  prothono- 
tary  without  an  order  of  the  court  or  judge. 
Lefeuntun  v.  Veronneau,  22  Can.  Sup.  Ct.  203, 
approving  Bissonnette  v.  Laurent,  15  Rev.  Leg. 
44.  See  also  Trust,  etc.,  Co.  v.  Monbleau,  3 
Montreal  Super.  Ct.  135. 

3.  Caffery  v.  Choctaw  Coal,  etc.,  Co.,  95  Mo. 
App.  174. 

4.  Alias  Execution. —  See  Rain  v.  Young,  61 

Kan.  428,  78  Am.  St.  Rep.  325. 

5.  Execution  Must  Be  Valid.  —  A  writ  of  exe- 
cution issued  and  bearing  teste  after  the  death 
of  the  judgment  defendant,  without  a  revivor  of 
the  judgment  against  his  representatives,  is 
void,  and  a  sale  and  conveyance  under  it  are 
nullities,  and  may  be  attacked  either  directly 
or  collaterally.  Cunningham  v.  Burk,  45  Ark. 
267. 

Where  an  Execution  Sufficiently  Identifies  the 
Judgment  to  render  certain  the  authority  on 
which  it  issues,  it  will  invest  the  sheriff  with 
power  to  sell.  Sprott  v.  Reid,  3  Greene  (Iowa) 
489,  56  Am.  Dec.  549. 

6.  Sale  under  Several  Writs.  —  De  Loach  v. 
Robbins,  102  Ala.  288,  48  Am.  St.  Rep.  46; 
Shepherd  v.  Delph,  58  S.  W.  Rep.  991,  22  Ky. 
L.  Rep.  977.  But  see  contra  Terrier  v.  Deutch- 
man,  1 1 1  Ind.  330. 

7.  Invalid  Levy.  —  See  Gunter  v.  Cobb,  82 
Tex.  598. 

8.  Informalities.  —  Schlater  v.  Brusle,  49  La. 

Ann.  1704. 

9.  Execution  Against  Executor  de  Son  Tort.  — 

McDade  v.  Dafoe,  15  U.  C.  Q.  B.  386;  Wrath- 
well  v.  Bates,  15  U.  C.  Q.  B.  391. 
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of  the  execution  defendant,  where  such  orders  were  in  continuation  of 
executions  regularly  kept  up  from  a  period  anterior  to  his  death.1 

5.  Second  Sale  under  Same  Judgment  After  Redemption  from  First.  —  Where 
property  of  a  judgment  debtor  has  been  sold  for  less  than  the  amount  of  the 
judgment,  and  redeemed  from  such  sale  by  the  judgment  debtor  or  his 
grantee,  the  property  may  again  be  sold  on  a  second  execution  issued  on  the 
same  judgment  for  the  balance  due  thereon. * 

6.  Bankruptcy  of  Execution  Debtor.  —  It  has  been  held  in  England  that  if  a 
sheriff  takes  goods  of  a  bankrupt  in  execution  after  the  act  of  bankruptcy,  and 
before  the  commission  issued,  and  sells  them  after  the  commission,  trover  will 
lie  against  him.3 

7.  Sale  After  Settlement  and  Discharge  of  Judgment.  —  A  sheriff  has  no  right 
to  sell  for  the  purpose  of  collecting  his  fees  after  due  notice  of  the  settlement 
and  discharge  of  the  judgment."* 

8.  Injunction  Against  Sale  of  Part.  —  In  Louisiana  it  has  been  held  that  a 
judgment  creditor  who  has  caused  the  seizure  of  a  plantation  cannot  be 
required  to  release  his  seizure  because  an  injunction  has  been  granted  against 
the  sale  of  one  undivided  half  of  the  place,  but  in  such  case  he  may  cause  the 
other  undivided  half,  the  sale  of  which  was  not  enjoined,  to  be  sold.5 

IV.  DuTir  TO  Sell. —  If  a  sheriff  makes  return  that  goods  levied  upon  by 
him  remain  in  his  hands  for  want  of  bidders,  the  practice  is  to  issue  a  venditioni 
exponas.  But  the  sheriff  may  go  on  to  sell  without  this  writ,  and  is  bound  to 
do  so  in  reasonable  time.  After  a  reasonable  time  to  effect  a  sale,  the  sheriff 
cannot  return  that  the  goods  remain  on  his  hands  for  want  of  buyers;  if  a  sale 
cannot  be  effected  for  a  full  price,  he  must  sell  for  what  he  can  get.6 

V.  What  May  Be  Sold  —  1.  In  General.  —  As  a  general  rule,  any  property 
which  may  be  lawfully  seized  by  a  sheriff  under  a  writ  of  execution  may  be 
lawfully  sold  by  him  to  satisfy  the  writ.7 

2.  Personalty  Primarily  Liable.  —  At  common  law  real  estate  could  not  be 
seized  and  sold  upon  execution  8  save  at  the  suit  of  the  king.9  But  the 
authority  to  seize  and  sell  land  is  now  generally  given  by  statute,10  though  in 
many  jurisdictions  personalty  is  primarily  liable  to  seizure  and  sale  on  execu- 
tion, and  realty  can  be  seized  and  sold  only  after  the  personalty  has  been 
exhausted  or  an  execution  against  personalty  has  been  returned  nulla  dona.11 


1.  Sale  After  Death  of  Execution  Defendant.  — 
Strange  v.  Graham,  56  Ala.  614.  See  also  Hen- 
don  v.  White,  52  Ala.  597 ;  Sprott  v.  Reid,  3 
Greene  (Iowa)  489,  56  Am.  Dec.  549;  Meanor 
v.  Hamilton,  27  Pa.  St.  137. 

The  Death  of  the  Judgment  Debtor  After  the 
Levy  of  the  execution  but  before  the  sale  does 
not  render  the  sale  void.  Rain  v.  Young,  61 
Kan.  428,  78  Am.  St.  Rep.  325. 

2.  Settlemire  v.  Newsome,  10  Oregon  446 ; 
Seaman  v.  Galligan,  8  S.  Dak.  277.  See  infra, 
this  title,  Redemption. 

3.  Cooper'  v.  Chitty,  1  W.  Bl.  65,  1  Burr.  20, 
1  Ken.  K.  B.  395. 

4.  Jackson  v.  Anderson,  4  Wend.  (N.  Y.) 
474.  In  this  case,  however,  it  was  intimated 
that  the  sheriff  might  sell  for  this  purpose 
where  there  was  a  case  of  collusion  between 
the  parties  for  the  obvious  purpose  of  de- 
frauding the  sheriff  out  of  the  fees,  both  the 
plaintiff  and  his  attorney  being  insolvent  or 
irresponsible. 

5.  Injunction  Against  Sale  of  Part.  —  Losee  v. 
De  Lacey.  23  La.  Ann.  287.  In  this  case  it  was 
further  held  that  if  the  sale  was  to  be  made  with 
benefit  of  appraisement,  one-half  of  the  esti- 
mated value  of  the  entire   property  was  the 
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proper  basis  on  which  the  sale  should  be  made. 
As  to  injunctions  generally,  see  the  title  In- 
junctions, vol.  16,  p.  337. 

6.  Dutv  to  Sell. —  Campbell  v.  Cobb,  2  Sneed 
(Tenn.)  "18. 

Duty  upon  Being  Indemnified.  —  See  Connelly 
v.  Walker,  45  Pa.  St.  449. 

7.  As  to  What  Property  Is  Subject  to  Execution, 

see  the  titles  Executions,  vol.  11,  pp.  621-642; 
Exemptions  (from  Execution),  vol.  12,  p.  59; 
Homestead,  vol.  15,  p.  516. 

8.  Cavender  v.  Smith,  1  Iowa  306.  See  also 
the  title  Executions,  vol.  11,  p.  630,  note  9. 

9.  See  the  title  Executions,  vol.  11,  p.  630, 
note  9. 

10.  Christ  v.  Flannigan,  23  Colo.  140;  Caven- 
der v.  Smith,  1  Iowa  306.  See  also  the  title 
Executions,  vol.  n,  p.  631,  note  1. 

Sale  of  Land  tinder  Judgment  Foreclosing  Lien 
on  Personalty. —  In  Texas  a  sale  of  land  under 
a  judgment  foreclosing  a  lien  on  personal  prop- 
erty has  been  upheld  where  the  judgment  or- 
dered execution  and  it  appeared  that  the  shorilT 
could  not  find  the  personalty  and  that  the  exe- 
cution defendant  told  him  to  levy  on  the  land. 
Willis  v.  Nichols.  5  Tex.  Civ.  App.  154. 

11.  See  Union  Bank  v.  Dawson,  11  Quebec  131. 
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3.  Amount  to  Be  Sold.  —  When  realty  is  capable  of  subdivision  and  a  given 
portion  of  it  sufficient  in  value  to  satisfy  the  execution  can  be  cut  off  and  sold 
separately  without  injury  to  the  balance  of  the  property,  it  is  the  duty  of  the 
levying  officer  to  pursue  this  course.1  The  same  rule  applies  to  a  sale  of 
personalty;  no  more  should  be  sold  than  is  necessary  to  satisfy  the  writ.* 

4.  Not  All  Property  Advertised  Need  Be  Sold.  —  It  is  not  necessary  that  all 
the  property  advertised  should  be  sold,  but  the  sheriff  may  lawfully  sell  less.3 

5.  Sale  of  Interest  Other  than  That  Levied  On.  —  A  sheriff  cannot  sell  under 
execution  an  estate  larger  than  that  embraced  in  the  levy,  but  a  sale  of  a  less 
estate  may  be  good.  Hence  it  has  been  held  that  under  a  levy  on  a  whole 
lot,  the  sheriff  may  lawfully  sell  an  undivided  half  of  the  lot,  a  third  person 
having  on  the  day  of  sale  claimed  an  undivided  half,4  and  similarly,  though 
the  right  of  a  widow  to  her  dower  in  lands  seized  as  the  property  of  her 
deceased  husband  be  not  reserved  in  the  levy,  it  may  be  reserved  in  the  sale 
and  in  the  sheriff's  deed,  and  the  conveyance  will  be  effective  as  to  the 
reversion.5 

6.  Sale  of  Undivided  Interest.  —  The  levying  officer  cannot,  when  the 
defendant  in  execution  owns  the  entire  fee,  sell  an  undivided  interest  and 
thus  make  the  purchaser  at  his  sale  a  tenant  in  common  with  the  defendant 
in  execution.6 

7.  Land  Held  Adversely  to  Execution  Debtor.  —  In  Rhode  Island  it  has  been 
held  that  a  sheriff's  sale  on  execution  of  realty  in  the  adverse  possession  of  a 
person  other  than  the  execution  debtor  is  invalid.7 

8.  Equitable  Estates.  —  At  common  law  and  under  the  statutes  in  some 
jurisdictions,  equitable  estates  in  land  are  not  subject  to  be  taken  and  sold  on 
execution,8  but  in  many  states  this  rule  has  been  modified  or  changed  by 


See  also  the  title  Executions,  vol.  n,  p.  631, 
note  2. 

But  compare  Mandeville  v.  Nicholl,  16  U.  C. 
Q.  B.  609,  in  which  case  it  was  held  that  an 
objection  that  the  writ  of  fi.  fa.  against  goods 
appeared  not  to  have  been  returned  before  the 
execution  issued  against  lands  was  immaterial. 
Citing  Doe  v.  Brown,  3  U.  C.  Q.  B.  O.  S.  90. 

Effect  of  Undisputed  Possession  of  Purchaser.  — 
Where  the  purchaser  of  realty  at  a  sheriff's 
sale  has  been  in  undisturbed  and  undisputed 
possession  for  several  years,  his  title  cannot  be 
made  to  depend  upon  his  being  able  to  prove 
that  there  were  no  goods  which  might  have  been 
taken  in  execution  before  the  lands  were  sold, 
nor  can  his  title  be  defeated  on  its  being  proved 
that  there  were  goods  which  the  sheriff  omitted 
to  seize.    Doe  v.  Meyers,  9  U.  C.  Q.  B.  465: 

A  Sale  of  Land  Is  Not  Void  because  the  execu- 
tion defendant  has  personal  property  which  was 
subject  to  execution.  Holcomb  v.  Hays,  62  S. 
W.  Rep.  1028,  23  Ky.  L.  Rep.  352. 

Presumption  that  Defendant  Did  Not  Have  Per- 
sonalty Subject  to  Execution.  —  See  Holcomb  v. 
Hays,  62  S.  W.  Rep.  1028,  23  Ky.  L.  Rep.  352. 

Levy  on  Real  Estate  Before  Advertisement  and 
Sale  of  Personalty.  —  Where  an  execution  debtor 
has  both  personal  and  real  property  subject  to 
execution,  but  not  sufficient  personal  property 
to  satisfy  the  execution,  and  the  personal  prop- 
erty is  first  levied  upon  and  then  the  real  estate," 
and  the  personal  property  is  then  advertised  and 
sold,  and  afterwards  the  real  estate  is  advertised 
and  sold,  and  all  this  is  done  under  one  and  the 
same  execution,  the  sale  of  the  real  estate  is  not 
void  merely  because  the  levy  thereon  was  made 
before  the  personal  property  was  either  adver- 
tised or  sold.    Sullenger  v.  Buck,  22  Kan.  28. 
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1.  Willbanks  v.  Untriner,  98  Ga.  801  ;  Howell 
v.  McCreery,  7  Dana  (Ky.)  388;  Shropshire  v. 
Pullen,  3  Bush  (Ky.)  512;  Jones  v.  Jones,  15 
Grant  Ch.  (U.  C.)  40. 

Sale  of  More  Land  than  Necessary  to  Satisfy 
Execution  Void.  —  Shropshire  v.  Pullen,  3  Bush 
(Ky.)  512. 

2.  Bury  v.  Samuels,  29  L.  C.  Jur.  187. 
Where  Sale  Advantageous.  —  In  a  Canadian 

case,  where  a  number  of  shares  of  railway  stock 
were  seized  and  advertised  to  be  sold  in  one  lot, 
and  neither  the  defendant  nor  any  one  inter- 
ested in  the  same  requested  the  sheriff  to  sell  the 
shares  separately,  and  it  did  not  appear  that 
there  was  any  intention  to  defraud,  or  that  any 
loss  had  been  sustained  in  consequence  of  the 
shares  being  sold  in  one  lot,  but,  on  the  con- 
trary, that  such  mode  of  sale  was  advantageous 
to  the  creditors,  the  sale  was  held  good  and 
valid,  although  the  amount  realized  thereby  was 
far  in  excess  of  the  judgment  debt  for  which  the 
property  was  taken  in  execution.  Morris  v. 
Connecticut,  etc.,  R.  Co.,  2  Montreal  Q.  B.  303, 
9  Montreal  Leg.  N.  405,  affirmed  14  Can.  Sup. 
Ct.  318. 

3.  Sale  of  Less  Property  than  Advertised.  —  See 

Lee  v.  Hester,  20  Ga.  588  ;  Perkerson  v.  Overby, 

59  Ga.  414. 

4.  Undivided  Interest.  —  Perkerson  v.  Overby, 

59  Ga.  414- 

5.  Reservation  of  Dower.  —  Parler  v.  Johnson, 

81  Ga.  254. 

6.  Willbanks  v.  Untriner,  98  Ga.  801. 

7.  Adverse  Possession. —  Campbell  v.  Point  St. 
Iron  Works,  12  R.  I.  452. 

8.  Equitable  Estates.  —  Doe  v.  McKinney,  5 
Ala.  729;  Elmore  v.  Harris,  13  Ala.  360; 
Baker  v.  Copenbarger,  15  111.  103,  58  Am.  Dec. 
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statute.1 

9.  Life  Estates.  —  Under  the  Pennsylvania  statutes  the  right  to  sell  a  life 
estate  in  the  same  manner  as  estates  of  inheritance  are  sold,  upon  a  writ  of 
venditioni  exponas,  is  subject  to  two  conditions ;  first,  the  right  of  the  defend- 
ant to  an  appraisement  of  its  annual  value  by  an  inquest,  and  to  elect  to  retain 
possession  at  the  rental  fixed;  second,  the  consent  or  order  of  the  proper 
court,  made  after  ten  days'  notice  to  the  defendant  that  such  writ  is 
asked  for.2 

10.  Remainders  and  Reversions.  —  Estates  in  remainder  or  reversion  are 
liable  to  be  taken  and  sold  in  execution.3 

11.  Equity  of  Redemption.  —  In  Canada  it  has  been  established  that  equities 
of  redemption  are  not  salable  on  execution  where  there  is  more  than  one 
mortgage,4  but  this  rule  applies  only  where  the  mortgages  are  to  different 
mortgagees  or  are  in  different  hands,  and  not  where  mortgages  given  by 
several  owners  of  distinct  portions  of  the  estate,  there  being  only  one  mort- 
gagor of  each  parcel  and  one  mortgagee,  are  held  by  one  and  the  same 
mortgagee  or  are  in  the  same  hands.5 

In  North  Carolina  an  equity  of  redemption  cannot  be  sold  under  an  execution 
issued  on  a  judgment  rendered  for  the  mortgage  debt.6 

12.  Interest  of  Purchaser  at  Prior  Execution  Sale.  —  It  has  been  held  in  Illi- 
nois that  a  purchaser  of  real  estate  at  an  execution  sale  has  not  such  an  inter- 
est in  the  land  itself  before  the  expiration  of  the  period  allowed  by  law  to  the 
judgment  debtor  to  redeem  as  is  subject  to  levy  and  sale  under  a  subsequent 
execution  against  the  purchaser,7  but  in  California  and  New  York  it  has  been 
held  that  after  the  expiration  of  the  time  for  redemption  and  before  execution 
of  the  sheriff's  deed,  the  purchaser  has  an  estate  which  is  subject  to  be  seized 
and  sold,8  and  the  California  court  has  gone  still  further  and  held  that  upon 
the  same  principle  the  interest  of  the  purchaser  may  also  be  seized  and  sold 
under  an  execution  against  him  before  the  expiration  of  the  time  allowed  for 
redemption.9 

13.  Right  of  Redemption  from  Prior  Execution  Sale.  —  It  has  been  decided  in 
Illinois  that  the  right  of  redemption  which  is  under  the  statute  vested  in  the 
judgment  debtor  for  twelve  months  after  a  sale  of  real  estate  under  a  decree 


6oo ;  Bowman  v.  People,  82  111.  246 ;  Bates  v. 
Ledgerwood  Mfg.  Co.,  130  N.  Y.  200,  affirming 
4  N.  Y.  Supp.  524.  See  also  the  title  Execu- 
tions, vol.  11,  p.  632,  note  3. 

1.  See  Doe  v.  Hazen,  8  N.  Bruns.  87.  See 
also  the  title  Executions,  vol.  11,  p.  632,  note  4. 

Alabama  Statute  —  "  Perfect  Equity."  —  The 
"'  perfect  equity "  which  the  Alabama  statute 
subjects  to  levy  and  sale  under  execution  at  law 
is  of  one  class  only,  that  of  a  vendee  who  has 
paid  the  purchase  money  in  full  but  has  not 
received  a  conveyance.  Shaw  v.  Lindsey,  60 
Ala.  344  ;  Smith  v.  Cockrell,  66  Ala.  64. 

The  interest  of  a  purchaser  who  has  paid  the 
purchase  money  and  taken  a  conveyance  of  the 
title  to  his  wife  is  not  subject  to  levy  and  sale 
under  execution  at  law.  Smith  v.  Cockrell,  66 
Ala.  64;  Goodbar  v.  Daniel,  88  Ala.  583,  16 
Am.  St.  Rep.  76. 

2.  Life  Estates. —  Kunselman  v.  Stine,  183  Pa. 
St.  1.  41  W.  N.  C.  (Pa.)  82.  See  generally  the 
title  Executions,  vol.  11,  p.  631. 

Interest  Not  Amounting  to  Life  Estate.  —  The 
Pennsylvania  Act  of  1849,  which  requires  that 
the  venditioni  exponas  shall  issue  only  by 
special  direction  of  the  court,  and  after  ten 
days'  notice  to  the  defendant,  applies,  by  its 
terms,  only  to  a  life  estate  "  yielding  rents,  is- 


sues, and  profits"  such  as  can  be  subjected  to 
sequestration,  and  not  to  an  interest  which  is 
purely  personal,  not  transferable,  indefinite  save 
as  to  time,  and  otherwise  lacking  in  the  es- 
sentials of  a  true  life  estate.  Marks  v.  Baker, 
2  Pa.  Super.  Ct.  167,  39  W.  N.  C.  (Pa.)  12,  27 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  143- 

3.  Doe  v.  Hazen,  8  N.  Bruns.  87,  decided 
under  Stat.  N.  Bruns.  26  Geo.  III.,  c.  12.  See 
generally  the  title  Executions,  vol.  11,  pp.  631, 
632. 

4.  Equity  of  Redemption. — Donovan  v.  Bacon, 
cited  in  Wood  v.  Wood,  16  Grant  Ch.  (U. 
C.)  472;  Re  Keenan,  3  Ch.  Chamb.  (Ont.) 
285. 

5.  Rathbun  v.  Culbertson,  22  Grant  Ch.  (U. 
C.)  465. 

6.  Simpson  v.  Simpson,  93  N.  Car.  373 ; 
Camp  v.  Coxe,  1  Dev.  &  B.  (N.  Car.)  52. 

7.  Bowman  v.  People,  82  111.  246. 
Certificate  of  Sale.  —  In  Bowman  v.  People, 

82  111.  246,  the  court  also  said  that  a  certificate 
of  sale  itself  is  not  liable  to  be  seized  under 
execution  and  sold  as  tangible  property. 

8.  Page  v.  Rogers,  31  Cal.  293;  Wright  v. 
Douglass,  2  N.  Y.  373,  reversing  3  Barb.  (N. 
Y.)  554- 

9.  Page  v.  Rogers,  31  Cal.  293. 
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or  an  execution  is  not  subject  to  be  levied  upon  and  sold  by  virtue  of  another 
execution  against  the  same  judgment  debtor.1 

14.  Dower  —  a.  Inchoa  te.  —  At  law  a  widow's  right  of  dower,  previous  to 
an  assignment  thereof,  is  not  an  estate  or  freehold  in  the  lands  of  her  deceased 
husband,  but  is  a  mere  right  or  chose  in  action.8  She  has  not,  therefore, 
such  an  interest  in  the  land  as  can  be  sold  on  execution,3  though  it  may  be 
reached  by  the  aid  of  a  court  of  equity.4 

b.  Consummate. — Consummate  dower  is  a  life  estate,  and  it  may  be 
seized  and  sold  for  the  debts  of  the  widow.5 

c.  Quarantine.  —  It  has  been  held  that  the  widow's  right  of  quarantine 
is  not  such  an  estate  in  land  as  can  be  sold  under  execution  at  law.6 

15.  Homestead  —  a.  In  General. — The  homestead  of  a  debtor  is,  ot 
course,  exempt  from  sale  under  execution.7  But  it  has  been  held  in  South 
Carolina  that  where  a  sheriff,  at  the  time  of  a  levy  on  and  sale  of  an  estate  of 
homestead  under  an  execution  founded  on  a  debt  against  which  the  home- 
stead exemption  was  effective,  had  in  his  office  an  execution  which  was  a  lien 
on  the  homestead,  the  sale  might  be  referred  to  the  latter  execution  and 
upheld  although  such  execution  was  not  levied  and  was  unknown  to  the  pur- 
chaser and  no  special  orders  had  been  given  by  the  owner  thereof  for  its 
enforcement.8 

Exhausting  Other  Property.  —  Under  a  statute  providing  that  the  homestead 
may  be  sold  in  certain  cases,  but  even  in  such  cases  shall  not  be  sold  except 
to  supply  the  deficiency  remaining  after  exhausting  the  other  property  of  the 
debtor  which  is  liable  to  execution,  it  has  been  held  that  a  sale  in  a  body  of 
an  entire  tract  of  two  hundred  and  forty  acres  of  land,  including  a  forty-acre 
homestead  tract,  was  valid  where  the  sheriff  first  offered  the  land  in  forty- 
acre  tracts  and  no  bids  were  received  for  any  portion  thus  offered.9 

b.  Reservation.  —  In  some  states  there  are  statutes  of  a  mandatory 
nature  requiring  the  homestead  of  the  debtor  to  be  set  off  before  a  sheriff's 
sale  of  his  property,  and  where  such  provisions  prevail  a  sale  made  without 
setting  off  the  homestead  is  void.10    But  in  other  jurisdictions  the  statutes  in 

1.  Bight  of  Redemption  from  Prior  Execution  10.  Sale  Void  —  Iowa.  —  Visek  v.  Doolittle, 
Sale.  —  Merry  v.  Bostwick,  13  111.  398,  54  Am.  69  Iowa  602,  following  Owens  v.  Hart,  62  Iowa 
Dec.  434;  Watson  v.  Reissig,  24  111.  281,  76  Am.  620;  White  v.  Rowley,  46  Iowa  680;  Linscottv. 
Dec.  746.  Lamart,  46  Iowa  312;  and  distinguishing  Foley 

2.  See  the  title  Dower,  vol.  10,  pp.  142-144.  v.  Cooper,  43  Iowa  376.    But  compare  Caven- 

3.  Dower  Right.  —  Pennington  v.  Yell,  1 1  Ark.  der  v.  Smith,  1  Iowa  306. 

212,  52  Am.  Dec.  262;  Waller  v.  Mardus,  29  Minnesota.  —  Kipp  v.  Bullard,  30  Minn.  84; 

Mo.  25;  Tompkins  v.  Fonda,  4  Paige  (N.  Y.)  Mohan  v.  Smith,  30  Minn.  259;  Ferguson  v. 

448.     See  also   Nason  v.  Allen,  5   Me.   479;  Kumler,  25  Minn.  183,  27  Minn.  156. 

Gooch  v.  Atkins,  14  Mass.  378.  Missouri.- — Ratliff  v.  Graves,   132  Mo.  76; 

4.  Tompkins  v.  Fonda,  4  Paige  (N.  Y.)  448.  Macke  v.  Byrd,  131  Mo.  682,  52  Am.  St.  Rep. 
In  Pennsylvania  the   widow's   statutory   in-  649,  following  Vogler  v.  Montgomery,  54  Mo. 

terest  is  subject  to  execution  and  sale.  Thomas  577;  Perkins  v.  Quigley,  62  Mo.  498;  Beck- 
v.  Simpson,  3  Pa.  St.  60.  mann    v.    Meyer,    75    Mo.    333  ;    Holland  v. 

5.  See  the  title  Dower,  vol.  10,  p.  151.  Kreider,  86  Mo.  59;  Grimes  v.  Portman,  99  Mo. 

6.  Quarantine.  — ■  Cook  v.  Webb,  18  Ala.  810;  229;  Versailles  Bank  v.  Guthrey,  127  Mo.  189, 
Wallis  v.  Doe,  2  Smed.  &  M.  (Miss.)  220.  See  48  Am.  St.  Rep.  621,  and  disapproving  Crisp  v. 
also  the  title  Dower,  vol.  10,  pp.  148,  149.  Crisp,  86  Mo.  630;  Thompson  v.  Newberry,  93 

7.  Homestead.  —  Eaton  v.  Ryan,  5  Neb.  47;  Mo.  18;  Schaffer  v.  Beldsmeier,  107  Mo.  314. 
Abbott  v.  Cromartie,  72  N.  Car.  292,  21  Am.  But  compare  Bunn  v.  Lindsay,  95  Mo.  250,  6 
Dec.  457.    See  generally  the  title  Homestead,  Am.  St.  Rep.  49. 

vol.  15,  p.  516.  Nebraska.  —  Aultman,  etc.,  Co.  v.  Howe,  10 

Homestead  of  Third  Person.  —  That  a  third  Neb.  8. 

person,  not  the  defendant,  has  taken  a  home-  North  Carolina.  —  Mebane  v.  Layton,  89  N. 

stead  on  land,  against  which  a  mortgage  fi.  fa.  Car.  396  ;  McCracken  v.  Adler,  98  N.  Car.  400, 

has  issued,  will  not  excuse  the  sheriff  for  fail-  2  Am.  St.  Rep.  340.    But  compare  Abbott  v. 

ing  to  sell,  when  such  fi.  fa.  is  placed  in  his  Cromartie.  72  N.  Car.  292,  21  Am.  Rep.  457. 

hands  for  levy  and  sale.     Blackman  v.  Cle-  Where  the  Right  of  Homestead  Does  Not  Prevail 

ments,  45  Ga.  292.  against  the  debts  to  the  payment  of  which  the 

8.  Agnew  v.  Adams,  17  S.  Car.  364.  land  is  subject,  and  the  debtor  has  no  property 

9.  Burmeister  v.  Dewey,  27  Iowa  468.  other  than  the  land,  which  is  of  less  value 
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reference  to  this  matter  are  directory  merely,  and  there  a  sale  made  without 
setting  off  the  homestead  is  valid  and  passes  title  to  the  purchaser,*  subject, 
however,  to  the  homestead  right,2  for  the  fact  that  the  officer  in  selling  the 
land  failed  to  assign  the  homestead  does  not  deprive  the  debtor  of  the  right 
nor  vest  in  the  purchaser  a  greater  right  than  the  officer  could  sell.3 

16.  Corporate  Franchises.  —  At  common  law  the  franchises  of  a  corporation 
were  not  subject  to  seizure  and  sale  upon  execution,  but  could  be  reached  only 
by  proceedings  in  equity.4  But  in  Michigan  the  legislature  has  by  general 
statute  provided  for  the  sale  on  execution  of  the  franchise  of  any  turnpike  or 
other  corporation  authorized  to  receive  tolls.5 

17.  Offer  of  Rents  and  Profits.  —  In  some  jurisdictions  it  is  required  by 
statute  that  the  rents  and  profits  of  the  land  for  a  certain  term  shall  be  first 
offered  for  sale  and  that  the  fee  shall  not  be  sold  unless  such  rents  and  profits 
cannot  be  sold  for  an  amount  sufficient  to  satisfy  the  execution.6 

18.  Sale  of  Surety's  Property  Before  That  of  Principal.  —  If  under  execution 
against  principal  and  surety  the  property  of  both  be  seized,  the  sale  of  that 
belonging  to  the  surety  without  the  sale  of  that  belonging  to  the  principal 
will  not  render  the  sale  void.7 

19.  Rule  as  to  Railroad  Property.  —  It  has  been  held  in  Ohio  that,  as  it  is 
against  the  declared  policy  of  the  state  to  disintegrate  a  line  of  railroad  by  a 
sale  of  a  portion  of  the  land  over  which  it  runs,  an  execution  sale  of  the  road 
must  include  the  whole  road  and  the  land  necessary  for  its  operation,  together 
with  the  franchises  of  the  corporation  to  maintain  the  railroad  and  demand 
compensation  for  the  transportation  of  passengers  and  property,  and  for  the 
purposes  of  the  sale  such  property  is  to  be  considered  as  one  tract  of  land, 
lying  in  different  counties,  and  subject  to  appraisal  and  the  forms  of  law  usual 


than  the  homestead  allowance,  the  sheriff  need 
not  have  the  homestead  laid  off  in  order  to 
make  a  sale  under  execution,  and  the  deed  of 
the  sheriff  to  the  purchaser  in  such  case  is  not 
affected  by  his  failure  to  lay  off  the  homestead. 
Miller  v.  Miller,  89  N.  Car.  402.  See  also  Me- 
bane  v.  Layton,  89  N.  Car.  396.  But  the  sale 
without  first  allotting  a  homestead  is  void 
unless  it  is  apparent  that  there  can  be  no  ex- 
cess. McCanless  v.  Flinchum,  98  N.  Car. 
358. 

Estoppel.  —  The  debtor  is  not  estopped  from 
attacking  the  sale  by  reason  of  the  fact  that  he 
had  notice  thereof  and  raised  no  objection 
thereto  at  the  time,  where  the  decree  and  ex- 
ecution described  the  property  subject  to  sale, 
for  in  such  case  he  is  authorized  to  presume 
that  the  sheriff  will  do  his  duty  in  the  selection 
of  the  homestead  without  any  act  on  his  part. 
Owens  v.  Hart,  62  Iowa  620. 

1.  Purchaser  Takes  Title.  —  Kilgore  v.  Beck, 
40  Ga.  293  ;  Black  v.  Curran,  14  Wall.  (U.  S.) 
469,  decided  under  the  Illinois  statute.  See 
also  the  cases  cited  in  the  next  two  notes. 

Failure  to  Set  Off  Homestead  Ground  for  Vacat- 
ing Sale.  —  Nelson  v.  McCrary,  60  Ala.  301. 

2.  Subject  to  Homestead. —  Black  v.  Curran,  14 
Wall.  (U.  S.)  469;  Nelson  v.  McCrary,  60  Ala. 
301  ;  Kilgore  v.  Beck,  40  Ga.  293. 

The  Purchaser  Can  Recover  Only  the  Lands  Not 
Exempt  if  prior  to  the  sale  the  debtor  has 
selected  and  claimed  the  homestead.  Nelson  v. 
McCrary,  60  Ala.  301. 

3.  Burnett  v.  Austin,  10  Lea  (Tenn.)  564 ; 
Gray  v.  Baird,  4  Lea  (Tenn.)  212. 

4.  Common-law  Rule. — James  v.  Pontiac,  etc.. 
Plank  Road  Co.,  8  Mich.  91. 

5.  Michigan  Statutes.  —  Comp.  Laws  Mich. 


(1897),  §  8535  et  seq.;  Joy  v.  Jackson,  etc., 
Plank  Road  Co.,  11  Mich.  155. 

A  Street-railway  Company  is  a  corporation 
authorized  to  receive  tolls  within  the  meaning 
of  the  above  statute.  McKee  v.  Grand  Rapids, 
etc.,  St.  Ry.  Co.,  41  Mich.  274. 

Telephone  Company.  —  In  Ripley  v.  Evans,  87 
Mich.  217,  it  was  held  that  a  telephone  company 
was  not  within  the  meaning  of  the  statute,  the 
court  saying  that  the  words  "  other  corpora- 
tion "  meant  other  corporations  having  toll 
houses  and  toll  gates,  and  did  not  refer  to  a 
different  character  of  corporations  to  which 
other  provisions  of  the  chapter  related. 

Character  of  Sale. — James  v.  Pontiac,  etc., 
Plank  Road  Co.,  8  Mich.  91.  See  also  Joy  v. 
Jackson,  etc.,  Plank  Road  Co.,  11  Mich.  155. 

6.  Marmon  v.  White,  151  Ind.  445. 
Invalid  Offer  of  Rents  and  Profits. —  Where  the 

offer  of  the  rents  and  profits  was  invalid  be- 
cause they  had  not  been  appraised,  and,  no  bid 
being  received  for  them,  the  fee  simple  was 
offered,  the  sale  was  held  to  be  void.  Milburn  v. 
Phillips,  136  Ind.  680.  See  also  Davis  v.  Camp- 
bell, 12  Ind.  192;  Indiana  Cent.  R.  Co.  v.  Brad- 
ley, 1  s  Ind.  23;  Tyler  v.  Wilkerson,  27  Ind. 
450,  and  see  infra,  this  title,  Appraisement. 

Lack  of  Bids.  —  Where  the  rents  and  profits 
for  seven  years  were  offered  and  there  was  no 
bidder,  the  sheriff  was  not  required  to  offer  a 
shorter  term,  but  it  would  have  been  otherwise 
if  he  had  received  a  bid.  Thurston  v.  Barnes, 
10  Ind.  280. 

See  further  in  this  connection  the  title  Ju- 
dicial Sai.es,  vol.  17,  p.  958. 

7.  Sale  of  Surety's  Property  Before  That  of 
Prinoipal.  —  Brackenridge  v.  Cobb.  85  Tex.  448, 
afftrnring  2  Tex.  Civ.  App.  161. 
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in  other  cases  of  a  judicial  or  execution  sale  of  lands,  and  the  proceeds  of  the 
sale  will  be  brought  into  court  for  distribution  according  to  priority  of  liens. 
And  this  rule  is  not  affected  by  the  fact  that  railroad  property  is  covered  by 
a  mortgage  which,  on  account  of  the  time  of  recording,  has  priority  over  the 
judgment  under  which  the  sale  is  to  be  had  as  to  the  property  in  one  county, 
but  is  a  lien  junior  to  the  judgment  as  to  the  property  in  other  counties.1 

VI.  By  Whom  Sale  Made  —  1.  In  General.  —  A  sheriff's  or  execution  sale 
must  be  made  by  the  officer  to  whom  the  writ  is  directed;  one  sheriff  cannot 
lawfully  make  a  sale  under  a  writ  directed  to  another  sheriff.2 

2.  Jurisdiction  of  Officer.  —  The  Massachusetts  statute  which  requires,  where 
a  levy  of  an  execution  is  made  by  a  sale,  that  the  officer  shall  give  notice  in 
writing  of  the  time  and  place  of  sale  to  the  debtor,  if  found  within  his  precinct, 
and  shall  also  cause  notifications  thereof  to  be  posted  up  in  some  public  place 
in  the  city  or  town  where  the  land  lies,  and  also  in  two  adjoining  cities  or 
towns,  if  there  are  so  many  in  the  county,3  contemplates  that  the  levy  shall 
be  made  by  some  officer  whose  jurisdiction  extends  over  the  whole  county; 
and  hence  a  constable  cannot  make  a  levy  of  an  execution  by  sale  of  land 
where  he  has  no  jurisdiction  in  the  town  where  the  statute  requires  notifica- 
tions to  be  posted  up.4 

3.  Disqualification  through  Interest.  —  Where  the  sheriff  is  a  party,  either 
plaintiff  or  defendant,  to  the  judgment,  or  is  interested  therein,  the  process 
must  be  delivered  to  and  executed  by  the  coroner,  and  in  such  case  a  sheriff's 
sale  under  a  writ  directed  to  him  is  a  nullity.5 

4.  Disqualification  through  Relationship.  —  An  execution  sale  is  not  void 
because  the  sheriff  who  executed  the  writ  was  the  brother-in-law  of  one  of  the 
defendants  therein,  in  the  absence  of  a  statute  declaring  such  a  disqualification.0 

5.  Sale  by  De  Facto  Officer.  —  A  sale  made  by  a  de  facto  officer  is  not  void.7 
Thus,  it  has  been  held  that  where  a  sale  is  made  by  a  de  facto  deputy  sheriff, 
and  the  sheriff,  in  conformity  thereto,  executes  a  deed  to  the  purchaser,  such 
deed  will  transfer  the  title,  and  the  sale  will  be  held  good  in  a  collateral  pro- 
ceeding; though  it  will  be  set  aside  on  a  direct  application  to  the  chancellor 
in  the  course  of  the  same  proceeding.8 

6.  Rule  Where  Sheriff  Goes  Out  of  Office  Prior  to  Sale  —  a.  Sale  of  Goods. 
—  The  authorities  are  all  agreed  that  where  a  sheriff  has  levied  upon  personal 
property,  but  has  gone  out  of  office  before  a  sale,  he  must  nevertheless  make 
a  sale  of  the  goods,  because  by  the  seizure  he  acquired  a  special  property  in 
the  chattels  and  a  right  to  their  possession,  and  the  rule  then  applies  that  the 
sheriff  who  commenced  the  execution  of  the  writ  should  complete  it.9 

1.  Railroad  Property  to  Be  Sold  as  a  Whole.  —  McNeely,  8  111.  578,  and  the  title  De  Facto 

Ludlow  v.  Clinton  R.  Co.,  1  Flipp.  (U.  S.)  25.  Officers,  vol.  8,  p.  819,  note  1. 

2.  Sale  Must  Be  by  Sheriff  to  Whom  Writ  8.  Meyer  v.  Patterson,  28  N.  J.  Eq.  239. 
Directed. —  Bybee  v.  Ashby,  7  111.  151,  43  Am.  9.  Sheriff  Who    Levied    Must  Sell   Goods  — 

Dec.  47 ;  Terry  v.  Cutler,  4  Tex.  Civ.  App.  570,  England.  —  Clerk  v.  Withers,  6  Mod.  290,  1 

14  Tex.  Civ.  App.  520.    The  same  rule  applies  Salk.  322,  2  Ld.  Raym.  1072;  Ayre  v.  Aden,  Cro. 

to  constables.    Gordon  v.  Camp,  3  Pa.  St.  349,  Jac.  73. 

45  Am.  Dec.  647.  Alabama.  —  Leavitt  v.   Smith,  7  Ala.  175; 

3.  Pub.  Stat.  Mass.  (1882),  c.  172,  §  29;  Rev.  Ryan  v.  Couch,  66  Ala.  244;  Bondurant  v.  Bu- 
Laws  Mass.  (1902),  c.  178,  §  28.  ford,  1  Ala.  359,  35  Am.  Dec.  33. 

4.  Lewis  v.  Norton,  159  Mass.  432,  164  Mass.  California.  —  Clark  v.  Sawyer,  48  Cal.  133. 
209.  Kentucky.  —  Rogers  v.  Darnaby,  4  B.  Mon. 

5.  Disqualification    through    Interest.  —  See  (Ky.)  238. 

Bowen  v.  Jones,  13  Ired.  L.  (35  N.  Car.)  25,  55  Maryland.  ■ — Purl  v.    Duvall,  5   Har.  &  J. 

Am.  Dec.  426;  Collais  v.  McLeod,  8  Ired.  L.  (Md.)  69,  9  Am.  Dec.  490. 

(30  N.  Car.)  222,  49  Am.  Dec.  376;  Riner  v.  North  Carolina.  —  Tarkington  v.  Alexander, 

Stacy,  8  Humph.  (Tenn.)  288.  2  Dev.  &  B.  L.  (19  N.  Car.)  87;  Sanderson  v. 

6.  Disqualification    through    Relationship.  —  Rogers,  3  Dev.  L.  (14  N.  Car.)  38. 
Brackenridge  v.  Cobb,  2  Tex.  Civ.  App.  161,  South  Carolina.  —  Gibbes  v.  Mitchell,  2  Bay 
affirmed  85  Tex.  448.  (S.  Car.)  120. 

7.  Sale  by  De  Facto  Officer.  —  Street  v.  Mc-  Tennessee.  —  Campbell  v.  Cobb,  2  Sneed 
Clerkin,  77  Ala.  580.    See  also  McCluskey  v.  (Tenn.)  18. 
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b.  Sale  of  Lands.  —  In  respect  to  lands,  however,  the  authorities  are  not 
uniform ;  it  is  held  by  some  that  the  sale  should  be  made  by  the  new  sheriff,1 
by  others  that  the  old  sheriff  must  nevertheless  make  the  sale,3  while  other 
authorities  hold  that  the  sale  may  be  made  by  either  the  old  or  the  new 
sheriff.3 

7.  Sale  by  Executor  or  Administrator  of  Sheriff.  —  It  has  been  held  that  if  a 
sheriff  seizes  goods  and  then  dies,  his  executors  or  administrators  must  com- 
plete the  sale,4  and  in  New  Jersey  the  rule  has  been  extended  to  lands,  the 
court  being  of  the  opinion  that  so  far  as  respects  the  payment  of  debts  on 
execution  lands  stand  upon  the  same  plane  as  chattels.5 

8.  Sale  by  Deputy  After  Death  of  Sheriff.  —  Under  an  Illinois  statute  provid- 
ing that  the  power  of  the  deputy  sheriff  to  act  shall  not  be  taken  away  by  the 
death  of  the  sheriff,  but  such  deputy  may  do  all  acts  and  things  which  he 
could  have  done  had  the  sheriff  remained  in  full  life,  until  his  powers  are 
superseded  by  the  appointment  of  a  principal  sheriff,  it  has  been  held  that 
where  the  sheriff  died  after  the  delivery  of  an  execution  to  his  deputy,  the 
latter  might  nevertheless  proceed  with  his  duty  and  make  a  sale  under  such 
execution.6 

9.  Auctioneer.  —  The  sheriff  may  employ  an  auctioneer  and  make  him  his 
agent  to  sell  the  property  and  collect  the  proceeds.7 

10.  Agreement  by  Defendant's  Attorney  for  Sale  by  Person  Other  than  Sheriff.  — 
Where  judgment  has  been  rendered  in  an  action,  and  execution  issued  and 
levied  on  the  property  of  the  defendant,  his  attorney  has  no  authority  to 
agree  with  the  plaintiff  that  the  property  levied  on  shall  be  sold  at  private 
sale  by  a  person  other  than  the  sheriff.8 

VII.  Who  May  Purchase  —  1.  Sheriff.  —  The  rule  is  that  the  sheriff  or 
other  officer  making  the  sale  cannot  become  the  purchaser  of  the  property 


1.  Sale  by  New  Sheriff.  —  Clark  v.  Sawyer,  48 
Cal.  133;  Leshey  v.  Gardner,  3  W.  &  S.  (Pa.) 
314,  38  Am.  Dec.  764;  Tennessee  Bank  v. 
Beatty,  3  Sneed  (Tenn.)  305,  65  Am.  Dec. 
58. 

2.  Sale  by  Old  Sheriff. —  Lofland  v.  Ewing,  5 
Litt.  (Ky.)  42  ;  Purl  v.  Duvall,  5  Har.  &  J.  (Md.) 
69,  9  Am.  Dec.  490.  See  also  Doe  v.  Miller,  10 
U.  C.  Q.  B.  57- 

Resignation. — The  fact  that  the  sheriff  went 
out  of  office  by  resignation  does  not  change  the 
rule.    Lofland  v.  Ewing,  5  Litt.  (Ky.)  42. 

A  Deputy  possesses  the  same  authority  as  the 
principal,  after  the  resignation  of  the  principal. 
Lofland  v.  Ewing,  5  Litt.  (Ky.)  42. 

There  Must  Have  Been  an  Incipient  Step  in  the 
Execution  of  the  Writ.  —  Doe  v.  Tiffany,  5  U.  C. 
Q.  B.  79,  6  U.  C.  Q.  B.  426.  See  also  Campbell 
v.  Clench,  1  U.  C.  Q.  B.  267  ;  Doe  v.  Smith,  1 
U.  C.  Q.  B.  195. 

The  mere  receipt  of  the  writ  while  in  office 
is  not  of  itself  sufficient,  because  if  not  acted 
upon  it  became  the  duty  of  the  retiring  sheriff 
to  hand  it  over  for  execution  to  his  successor. 
Doe  v.  Tiffany,  5  U.  C.  Q.  B.  79. 

What  Amounts  to  Inception  of  Execution 
Against  Lands.  —  See  Tiffany  v.  Miller,  6  U.  C. 
Q.  B.  426. 

Under  an  Ohio  Statute  a  sale  of  land  by  a 
marshal  on  a  venditioni  exponas,  after  he  is  re- 
moved from  office,  and  a  new  marshal  is  ap- 
pointed and  qualified,  is  not  void.  Such  sale 
being  returned  to  the  court  and  confirmed  by 
it,  on  motion,  and  a  deed  ordered  to  be  made  to 
the  purchaser  at  the  sale,  by  the  new  marshal, 
such  sale  being  made,  is  valid.  Doolittle  v. 
25  C.  of  L.— 48 


Bryan,  14  How.  (U.  S.)  563  ;  Miner  v.  Cassat, 
2  Ohio  St.  198. 

3.  Either  May  Sell.  —  Sumner  v.  Moore,  2 
McLean  (U.  S.)  59;  Kane  v.  McCown,  55  Mo. 
181  ;  Tarkington  v.  Alexander,  2  Dev.  &  B.  L. 
(19  N.  Car.)  87;  Holmes  v.  Mclndoe,  20  Wis. 
657. 

4.  Sale  by  Executors  or  Administrators.  — 

Cooper  v.  Chitty,  1  W.  Bl.  65,  1  Burr.  20,  1  Ken. 
K.  B.  395;  Sanderson  v.  Rogers,  3  Dev.  L.  (14 
N.  Car.)  38.  See  also  Mason  v.  Sudam,  2. 
Johns.  Ch.  (N.  Y.)  172. 

5.  Read  v.  Stevens,  1  N.  J.  L.  306. 

6.  Sale  by  Deputy  After  Death  of  Sheriff.  — 
McCIuskey  v.  McNeely,  8  111.  578. 

7.  Auctioneer.  —  Giles  v.  Southwestern  Georgia 
Bank,  102  Ga.  702.  See  also  Galbraith  v. 
Drought,  24  Kan.  590  ;  Thurley  v.  O'Connell, 
48  Mo.  27.  And  see  the  title  Judicial  Sales, 
vol.  17,  p.  962,  notes  2  and  3. 

Commission  for  or  Compensation  of  Auctioneer. 
—  In  New  York  it  has  been  held  that  the  sheriff 
has  no  authority  or  right  to  employ  an  auction- 
eer to  sell  property  upon  execution  levied  upon 
by  him  and  charge  a  commission  therefor,  in 
addition  to  his  poundage,  to  be  deducted  from 
the  proceeds  of  the  sale.  Lord  v.  Richmond, 
(N.  Y.  Super.  Ct.  Spec.  T.)  38  How.  Pr.  (N.  Y.) 
173- 

In  England  it  has  been  said  that  if  either  the 
plaintiff  or  the  defendant  wished  an  auction  the 
party  desiring  it  must  pay  the  expenses  thereof, 
and  that  such  expenses  should  make  no  part  of 
the  sheriff's  account.  Woodgate  V.  Knatchbull, 
2  T.  R.  148. 

8.  Kronschnablc  Knoblauch,  21  Minn.  56. 
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sold,  either  directly  or  indirectly,1  at  least  without  the  knowledge  and  con- 
sent of  both  the  creditor  and  the  debtor;2  and  he  is  not  authorized  to  bid  for 
the  property,  either  for  himself  or  as  the  agent  of  another.3 

2.  Deputy.  —  A  deputy  who  makes  or  assists  in  making  a  sale  is  under  the 
same  disability  as  his  principal,  with  reference  to  becoming  the  purchaser.4 

Purchase  by  Deputy  at  Sale  by  Principal.  —  It  has  been  held,  however,  that  where 
the  sale  is  made  by  the  sheriff,  his  deputy  who  is  not  concerned  in  the  sale 
may  become  the  purchaser.5 

Purchase  by  Deputy  at  Sale  of  Codeputy.  —  Under  a  statute  of  Kentucky  providing 
that  "  no  sheriff,  under-sheriff,  or  other  officer  shall  buy  or  bid  for  any  lands, 
tenements,  or  hereditaments  which  he  or  his  prinicipal  or  deputy  shall  expose 
to  sale  by  virtue  of  any  writ  of  fieri  facias,"  6  it  has  been  held  that  a  deputy 
sheriff  cannot  purchase  lands  at  an  execution  sale  made  by  another  deputy  of 
the  same  sheriff.7  Though  the  purchase  of  personal  property  by  a  deputy 
sheriff  at  a  sale  made  by  a  codeputy  is  not  within  the  prohibition  of  the 
statute,  it  is  against  the  policy  of  the  law  and  should  be  regarded  as  pregnant 
with  a  suspicion  of  fraud,  and,  with  other  slight  indications  of  unfairness, 
should  be  held  void.8 

3.  Appraiser.  —  In  Ohio  it  has  been  held,  under  a  statute  providing  that  an 
appraiser  shall  not  purchase  property  at  a  sheriff's  sale,  and  that  every  pur- 
chase so  made  "  shall  be  considered  fraudulent  and  void,"  that  a  purchase  by 
an  appraiser  is  not  strictly  void,  but  is  voidable  only.9  But  in  Nebraska, 
under  a  similar  statute,  it  has  been  held  that  in  the  case  of  a  purchase  by  an 
appraiser  the  fraudulent  intent  is  a  conclusion  of  law,  and  the  sale  is  void.10 

4.  Auctioneer.  —  An  auctioneer  who  is  employed  to  sell  property  under  a 


1.  Sheriff  Cannot  Purchase.  —  Giles  v.  South- 
western Georgia  Bank,  102  Ga.  702;  Moore  v. 
Pye,  10  Kan.  246 ;  McKeighan  v.  Hopkins,  19 
Neb.  33  ;  Terrill  v.  Auchauer,  14  Ohio  St.  80  ; 
Crook  v.  Williams,  20  Pa.  St.  342 ;  Smith  v. 
Smith,  6  Nova  Scotia  303. 

Sale  Voidable  Merely.  —  In  Pierce  v.  Benja- 
min, 14  Pick.  (Mass.)  356,  25  Am.  Dec.^396,  it 
was  held  that  where  in  a  sale  of  goods  for  the 
nonpayment  of  taxes  the  collector  of  taxes  be- 
came himself  the  purchaser  the  sale  was  not 
void,  but  was  voidable  at  the  election  of  the 
owner  of  the  goods. 

Acquiescence.  —  Where  a  constable  bid  in  a 
horse  which  he  was  selling  on  execution,  and 
accounted  for  the  proceeds  to  the  execution 
creditor,  neither  the  debtor  nor  creditor  ob- 
jecting, but  being  satisfied  with  the  price,  and 
the  constable  then  sold  the  horse  to  H.,  the 
debtor  acquiescing  in  the  sale,  and  there  being 
nothing  in  the  transaction  fraudulent  as  to 
creditors,  it  was  held  that  the  sale  to  H.  was 
good,  and  transferred  the  title  ;  and  that  neither 
the  constable  nor  H.  was  chargeable  as  trustee 
in  a  suit  against  the  debtor  in  favor  of  another 
creditor.    Farnum  v.  Perry,  43  Vt.  473. 

Where  the  Transaction  Was  a  Fair  One  the 
sheriff,  although  he  purchased  the  land  of  the 
execution  debtor  through  a  third  party  at  his 
own  sale  under  execution,  having  bought  the 
judgment  from  the  execution  creditor,  and  hav- 
ing paid  him  in  full  therefor,  and  no  offer  be- 
ing shown  by  the  defendants  to  repay  to  the 
sheriff  the  amount  so  paid,  the  court  upheld  the 
sale.    Smith  v.  Smith,  6  Nova  Scotia  303. 

2.  Mills  v.  Goodsell,  5  Conn.  475,  13  Am. 
Dec.  90. 

3.  Bidding  as  Agent.  —  Coleman  v.  Maclean, 
101  Ga.  303;  Knight  v.  Herrin,  48  Me.  533. 


The  Tennessee  Act  of  1805,  c.  31,  has  been 

held  to  apply  as  well  to  an  officer  bidding  at  his 
sale  for  a  third  person  as  to  the  case  of  an 
officer  bidding  for  himself.  Chambers  v.  State, 
3  Humph.  (Tenn.)  237. 

In  Kansas  the  court  has  clearly  intimated  its 
opinion  that  the  sheriff  may  bid  as  agent  for  an- 
other person.  Moore  v.  Pye,  10  Kan.  246. 
.  4.  Deputy  Cannot  Purchase.  —  Perkins  v. 
Thompson,  3  N.  H.  144;  Crook  v.  Williams,  20 
Pa.  St.  342.  See  also  Galbraith  v.  Drought,  24 
Kan.  590. 

An  Under-jailer  or  Turnkey  was  held  not  to 

be  a  deputy  within  the  meaning  of  a  New  York 
statute  which  provided  that  it  should  not  be 
lawful  for  any  sheriff  or  other  officer  to  whom 
any  execution  should  be  directed,  or  any  of  their 
deputies,  to  purchase  any  goods  or  chattels, 
lands,  or  tenements  at  any  sale  by  virtue  of  an 
execution.  Jackson  v.  Anderson,  4  Wend.  (N. 
Y.)  4  7". 

5.  Purchase  by  Deputy  at  Sale  by  Principal.  — 

Jackson  v.  Collins,  3  Cow.  (N.  Y.)  89;  Cowles 
v.  Hardin,  101  N.  Car.  388,  9  Am.  St.  Rep.  36. 

6.  Act  of  1792  (2  Stat.  Law  623).  For  the 
present  form  of  the  statute  see  Stat.  Ky.  (1894), 
§  1711- 

7.  Smith  v.  Pope,  5  B.  Mon.  (Ky.)  337. 

8.  Worland  v.  Kimberlin,  6  B.  Mon.  (Ky.) 

608.         Am.  Dpc  78^. 

9.  Sale  Voidable  Only.  —  Terrill  v.  Auchauer, 

14  Ohio  St.  8o. 

10.  Sale  Void. —  McKeighan  v.  Hopkins,  19 
Neb.  31  :  B""t  v.  Zutavern,  53  Neb.  604. 

But  Where  the  Purchaser  Is  Innocent  of  Actual 
Fraud  the  owner  of  the  land  cannot  invoke  the 
aid  of  a  court  of  equity  to  cancel  the  deed  with- 
out offering  to  reimburse  the  purchaser.  Best  v. 
Zutavern,  53  Neb.  604. 
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direction  of  the  sheriff  cannot  directly  or  indirectly  become  the  purchaser  at 
such  sale;1  but  it  has  been  held  that  where  the  officer  personally  attends  and 
superintends  the  sale,  a  person  who  is  employed  merely  as  a  crier  may  become 
the  purchaser.2 

5.  Execution  Plaintiff.  — ■  The  plaintiff  in  execution  may  become  the  pur- 
chaser at  a  sheriff's  sale  under  his  writ,3  but  he  is  chargeable  with  notice  of 
all  irregularities  attending  the  sale,4  and  he  is  held  to  greater  strictness,  and 
a  sale  to  him  will  be  affected  by  slighter  irregularities,  than  if  a  stranger  was 
the  purchaser.5 

Maintaining  Sale  as  Security  for  Debt.  —  Thus,  in  Canada  it  has  been  held  that  a 
sale  to  the  execution  creditor  will  be  maintained  only  as  a  security  for  his 
debt  where  he  or  his  attorney  interfered  with  the  conduct  of  the  sale,  by  rea- 
son of  which  it  was  not  properly  advertised  or  conducted,6  or  where  the  sale 
was  for  a  very  inadequate  price.7 

Bid  in  Name  of  Deceased  Plaintiff.  —  It  has  been  held  that  a  coroner's  sale  was  a 
nullity  where  the  bid  was  made  and  the  certificate  was  taken  in  the  name  of 
the  deceased  plaintiff,  notwithstanding  the  fact  that  there  was  a  statute 
authorizing  the  issue  of  execution  when  the  judgment  plaintiff  had  died,  in 
the  same  manner  and  with  like  effect  as  if  those  persons  in  whose  favor  the 
execution  was  rendered  were  still  living.8 

6.  Execution  Defendant.  —  The  defendant  in  execution,  also,  may  purchase 
at  the  sheriff's  sale,9  and  where  execution  is  issued  against  two  or  more 
defendants,  one  of  such  defendants  may  become  the  purchaser  at  the  sale  of 
his  codefendant's  property.10 

7.  Attorneys. —  The  Plaintiff's  Attorney  may  bid  at  an  execution  sale  and 
become  the  purchaser  of  the  property,11  but  such  a  sale,  like  a  purchase  by  the 
plaintiff,  is  scrutinized  closely  by  the  court,  and  the  attorney,  on  account  of 
his  relation  to  the  judgment  and  execution,  is  held  in  many  cases  to  greater 
strictness  and  is  affected  by  slighter  irregularities  than  strangers  would  be.1* 


1.  Auctioneer. — ■  Giles  v.  Southwestern  Georgia 
Bank,  102  Ga.  702;  Galbraith  v.  Drought,  24 
Kan.  590. 

2.  Crier.  —  Such  a  purchase,  if  not  actually 
fraudulent,  would  be  only  voidable,  and  not 
void  ;  but  where  the  proceeds  of  such  purchase 
are  applied  to  the  debt  of  the  defendant  in  the 
execution,  the  latter  cannot  take  advantage  of 
the  illegality  except  by  claiming  a  resale  or  de- 
manding the  property  after  tendering  the  pur- 
chase money.    Crook  v.  Williams,  20  Pa.  St.  342. 

3.  Execution  Plaintiff  May  Purchase. —  Strat- 
ford v.  Twynam,  Jac.  418,  23  Rev.  Rep.  107  ; 
Morris's  Case,  Crabbe  (U.  S.)  71  ;  Delisle  v. 
Dewitt,  18  U.  C.  Q.  B.  155  ;  Cavender  v.  Smith, 
1  Iowa  306;  Bradley  v.  Heffernan,  156  Mo.  653. 
See  also  Hernaman  v.  Bowker,  1 1  Exch.  760,  25 
L.  J.  Exch.  69,  4  W.  R.  261  ;  Munson  v.  Plum- 
mer,  58  Iowa  736. 

The  Assignee  of  the  Plaintiff  stands  in  the 
shoes  of  his  assignor  in  this  respect.  Bradley 
v.  Heffernan,  156  Mo.  653. 

An  Executor  or  Administrator  may  purchase 
land  at  a  sheriff's  sale  made  under  an  execu- 
tion in  his  favor  as  executor  or  administrator. 
And  in  case  he  does  this  the  sale  will  be  valid 
and  the  title  of  those  to  whom  he  has  assigned 
his  bid  will  be  good.  Jackson  v.  Roberts,  95 
Ky.  410;  Jones  v.  Webb,  S9  S.  W.  Rep.  858,  22 
Ky.  L.  Rep.  1 100. 

4.  Chargeable  with  Notice  of  Irregularities.  -- 
Dickerman  v.  Burgess,  20  111.  266  ;  Boos  v.  Mor- 
gan, 130  Ind.  305,  30  Am.  St.  Rep.  237;  Stumph 
v.  Reger,  92  Ind.  286. 
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5.  Cavender  v.  Smith,  1  Iowa  306. 

6.  Maintaining  Sale  as  Security.  —  McDonald 
v.  Cameron,  13  Grant  Ch.  (U.  C.)  84. 

7.  Kerr  v.  Bain,  n  Grant  Ch.  (U.  C.)  423. 
See  also  Malloch  v.  Plunkett,  11  Grant  Ch.  (U. 
C.)  439 1  Chalmers  v.  Piggott,  1 1  Grant  Ch. 
(U.  C.)  475- 

8.  Bid  in  Name  of  Deceased  Plaintiff.  —  Far- 
rand  v.  Land,  etc.,  Imp.  Co.,  (C.  C.  A.)  86  Fed. 
Rep.  393,  decided  under  the  Wisconsin  statute. 

9.  Execution  Defendant  May  Purchase.  —  See 
Swortzell  v.  Martin,  16  Iowa  520;  Dickerman 
v.  Burgess,  20  111.  266. 

10.  Kilgo  v.  Castleberry,  38  Ga.  512,  95  Am. 
Dec.  406  ;  Robinson  v.  Parker,  3  Smed.  &  M. 
(Miss.)  114,  41  Am.  Dec.  614;  Neilson  v.  Neil- 
son,  s  Barb.  (N.  Y.)  565. 

11.  Plaintiff's  Attorney  May  Purchase. — Cav- 
ender v.  Smith,  1  Iowa  306. 

12.  Dickerman  v.  Burgess,  20  111.  266 ;  Cav- 
ender v.  Smith,  1  Iowa  306;  Howell  v.  Mc- 
Creery,  7  Dana  (Ky.)  388. 

Purchase  for  Less  than  Amount  of  Execution.  — 
An  attorney  at  law  conducting  the  sale  of  real 
estate  upon  an  execution  cannot  purchase  the 
land  for  his  own  benefit  to  the  prejudice  of  his 
client,  for  a  less  sum  than  the  amount  of  the 
claim  upon  which  it  was  being  sold.  And  if 
there  are  two  plaintiffs  in  the  execution,  he 
cannot  purchase  for  the  one  without  the  consent 
of  the  other,  for  a  less  sum  than  the  whole 
amount  of  the  claim.  If  he  does  so  purchase, 
and  the  sheriff  makes  a  deed  to  one  of  the 
plaintiffs  under  such  circumstances,  there  is  a 
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The  Defendant's  Attorney  also  has  a  right  to  bid  at  a  sheriff's  sale,1  and  a  pur- 
chase by  him  will  be  presumed  to  be  fair  and  regular  in  the  absence  of  any 
showing  to  the  contrary,2  but  he  is  chargeable  with  notice  of  all  irregularities 
attending  the  sale.3 

8.  Fraudulent  Grantee.  —  A  fraudulent  grantee  of  property  may  become  the 
purchaser  thereof  at  a  subsequent  sale  under  execution  having  a  paramount 
lien,  and  if  the  purchase  is  bona  fide  he  acquires  a  valid  title,  for  the  fraud  of 
the  first  conveyance  does  not  taint  or  vitiate  a  subsequent  purchase  in  good 
faith.4 

9.  Cosurety.  —  It  has  been  held  that  where  judgment  has  been  entered 
against  the  sureties  on  a  bond  and  execution  issued,  one  of  the  sureties  has  a 
right  to  bid  at  the  sale  of  his  cosurety's  property,  even  though  this  results  in 
satisfying  the  judgment  against  himself.5 

10.  State.  —  In  Tennessee  it  has  been  held  that  the  district  attorney,  acting 
for  and  in  behalf  of  the  state,  has  no  authority  to  purchase  in  the  name  of 
the  state  lands  sold  under  execution  upon  a  judgment  in  favor  of  the  state.6 

11.  County.  —  In  Minnesota  it  has  been  held  that  a  county  has  no  capacity 
to  become  the  purchaser  of  real  estate  sold  on  execution  in  its  favor,  where 
the  purchase  is  not  made  for  the  public  use  of  the  county  within  the  meaning 
of  the  statute.7 

VIII.  Appraisement  —  1.  Necessity  for.  —  In  a  number  of  states  there  are 
statutes  requiring  that  before  property  is  sold  by  the  sheriff  it  shall  be 
appraised,8  and  prohibiting  the  sale  of  such  property  for  less  than  a  certain 
proportion,  usually  two-thirds,  of  the  value  so  set  upon  it.9 

Where  Some  of  the  Instalments  of  the  Debt  Are  Not  Yet  Due,  an  appraisement  of  the 


resulting  trust  for  both.  Leisenring  v.  Black, 
5  Watts  (Pa.)  303,  30  Am.  Dec.  322. 

Resulting  Trust.  —  Howell  v.  Baker,  4  Johns. 
Ch.  (N.  Y.)  118. 

1.  Defendant's  Attorney  May  Purchase.— Saund- 
ers v.  Gould,  134  Pa.  St.  445. 

2.  Fisher  v.  Mclnerney,  137  Cal.  28. 

3.  Dickerman  v.  Burgess,  20  111.  266. 

4.  Fraudulent  Grantee.— Seals  v.  Pheiffer,  77 
Ala.  278. 

5.  Cosurety. —  Bacon  v.  Early,  116  Iowa  532. 

6.  State. —  Littleton  v.  State,  2  Lea  (Tenn.) 
669. 

7.  County.  —  Williams  v.  Lash,  8  Minn.  496. 

8.  Necessity  for  Appraisement.  —  Evans  v. 
Landon,  6  111.  307  ;  Stumph  v.  Reger,  92  Ind. 
286  ;  Minneapolis  Threshing  Mach.  Co.  v.  Beck, 
95  Iowa  725  ;  Broken  Bow  First  Nat.  Bank  v. 
Hamer,  51  Neb.  23  ;  Gardner  v.  Sisk,  54  Pa.  St. 
506;  Shoemaker  v.  Ballard,  15  Pa.  St.  94; 
Baird  v.  Lent,  8  Watts  (Pa.)  422.  See  also 
Northwestern  Mut.  L.  Ins.  Co.  v.  Seaman,  80 
Fed.  Rep.  357 ;  Robinson  v.  Perry,  4  Tex. 
273. 

An  Appraisement  May  Be  Proved  though  the 
return  does  not  show  that  the  property  sold 
was  appraised.  Thurston  v.  Barnes,  10  Ind. 
289. 

What  Law  Governs.  —  See  Hutchins  v.  Bar- 
nett,  19  Ind.  15. 

Repealed  Statute.  — Johnson  v.  Atwood,  5 
Kan.  App.  346. 

Proof  of  Appraisement.  —  Neal  v.  Robinson, 
(Ky.  1894)  28  S.  W.  Rep.  335- 

Deposit  of  Copy  of  Appraisement.  —  The  copy 
of  the  appraisement,  together  with  the  written 
application  for  liens  and  the  certificate  of  liens 
mentioned  in  the  Nebraska  statute,  must  be  de- 
posited in  the  office  of  the  clerk  from  which  the 


execution  issued  before  the  sale  is  advertised. 
Reuland  v.  Waugh,  52  Neb.  358 ;  Burkett  v. 
Clark,  46  Neb.  466,  overruling  La  Flume  v. 
Jones,  5  Neb.  256,  in  which  case  it  was  held 
that  the  deposit  might  be  made  at  any  time  be- 
fore sale. 

Successive  Attempts  to  Sell  —  Reappraisement 

—  Burkett  v.  Clark,  46  Neb.  466.  See  also 
Capital  Bank  v.  Huntoon,  35  Kan.  577 ;  State 
Bank  v.  Green,  11  Neb.  303. 

9.  Amount  to  Be  Realized.  —  Ludlow  v.  Clin- 
ton Line  R.  Co.,  1  Flipp.  (U.  S.)  23  ;  Evans  v. 
Landon,  6  111.  307  ;  Stumph  v.  Reger,  92  Ind. 
286;  Sprott  v.  Reid,  3  Greene  (Iowa)  489,  56 
Am.  Dec.  549  ;  De  Jarnette  v.  Verner,  40  Kan. 
224;  New  Orleans  Mvit.  Ins.  Co.  v.  Bagley,  19 
La.  Ann.  89.  See  also  Northwestern  Mut.  L. 
Ins.  Co.  v.  Seaman,  80  Fed.  Rep.  357. 

The  Iowa  Statute  requires  that  the  property 
be  sold  for  not  less  than  two-thirds  of  the  ap- 
praised valuation,  except  that  if,  after  offering 
the  property  for  three  successive  days  at  the 
same  place  and  hour  of  day  as  advertised,  no 
offer  equal  to  two-thirds  of  the  value  be  made, 
it  shall  be  lawful  to  sell  the  property  for  one- 
half  of  such  valuation.  Minneapolis  Threshing 
Mach.  Co.  v.  Beck,  95  Iowa  725. 

What  Constitutes  Appraised  Value.  —  The  ap- 
praised value  of  real  estate  for  the  purposes  of 
sale  on  execution  is  its  value  after  all  valid 
liens  have  been  deducted,  and  if  the  sale  is  with 
relief,  such  real  estate  need  omy  sell  for  two- 
thirds  of  such  remainder.  A  failure  of  the 
appraisers  to  state  what  that  remainder  is, 
after  having  given  the  value  of  the  real  estate 
and  the  amount  of  the  liens,  is  immaterial. 
Ross  v.  Banta,  140  Ind.  120. 

Mistake  of  Appraisers. —  See  Vallandingham 
v.  Worthington,  85  Ky.  83. 
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property  is  nevertheless  essential  before  a  sale  under  execution  upon  such 
debt.1 

Sale  under  Several  Executions.  —  It  has  been  held  that  if  in  an  attachment  suit 
judgment  is  rendered  in  favor  of  several  claimants,  and  several  executions 
are  issued  against  the  same  property,  some  of  which  are  collectible  without 
appraisement,  a  sale  without  appraisement,  or  for  less  than  two-thirds  of  the 
appraised  value,  will  be  valid ;  for  in  such  cases  the  sale  must  be  upon  all 
the  executions  at  once,  no  one  of  the  judgments  having  priority.* 

Fraudulent  Conveyances.  —  It  is  provided  by  statute  in  Indiana  that  property 
conveyed  by  a  debtor  with  intent  to  hinder,  delay,  or  defraud  creditors  shall 
be  sold  without  appraisement.3 

Retroactive  Effect  of  Statutes.  —  A  statute  providing  for  the  appraisement  of 
property  sold  under  execution  cannot  constitutionally  apply  to  contracts 
entered  into  prior  to  the  date  of  its  taking  effect.4 

2.  Who  May  Act  as  Appraisers  —  a.  Statutory  Qualifications.  —  The 
statutes  of  the  various  jurisdictions  prescribe  the  qualifications  which  a  person 
must  possess  in  order  that  he  may  properly  be  selected  and  act  as  an  appraiser.5 

b.  Oath.  —  While  appraisers  should  be  sworn,6  it  has  been  held  that  a 
failure  to  have  them  sworn  will  not  affect  the  title  of  the  purchaser  unless  the 
purchaser  participates  in  the  irregularity.7 

c.  Under-sheriff  as  Appraiser. — It  has  been  held  that  where  the 
personal  property  is  levied  upon,  advertised,  and  sold  by  the  under-sheriff, 
and  the  real  estate  is  levied  upon,  procured  to  be  appraised,  and  is  advertised 
and  sold  by  the  sheriff  himself,  the  under-sheriff  acting  as  one  of  the  apprais- 
ers, the  sale  of  the  real  estate  is  not  void  merely  because  the  under-sheriff 
acted  as  one  of  the  appraisers.8 

3.  How  Appraisement  Made  — a.  In  General.  —  The  appraisers  must  base 
their  report  upon  their  own  personal  knowledge  of  the  value  of  the  land  or 
upon  the  answers  to  inquiries  as  to  such  value  propounded  to  sworn  witnesses,9 
and  it  has  been  held  that  in  order  to  constitute  a  valid  appraisement  all  of  the 
appraisers  must  agree.10 

b.  Liens  and  Incumbrances.  —  In  Nebraska  it  has  been  held  that  it  is 
the  duty  of  appraisers  to  ascertain  the  actual  amount  due  upon  liens  and 

1.  Foree  v.  Mclntyre,  14  La.  Ann.  153.  rendered.     State    Bank    v.    Green,    11  Neb. 

2.  Sale  under  Several  Executions. —  Shirk  v.  303. 

Wilson,  13  Ind.  129.  A  Householder,  under  section  444  of  the  Kan- 

3.  Fraudulent  Conveyances. —  Milburn  v.  Phil-  sas  Code  in  force  in  1866,  need  not  be  a  man 
lips,  136  Ind.  680;  Horner's  Stat.  Ind.  (1901),  of  family;  it  was  sufficient  that  he  was  the 
§  743-  owner  of  real  property,  and  resided  in  the  com- 

Under  this  statute  it  has  been  held  that  real  munity,  even  though  living  with  another  family, 

estate  which  the  debtor  has  conveyed  or  caused  Kutler  v.  Buckout,  4  Kan.  10 1. 

to  be  conveyed  with  intent  to  defraud  his  cred-  Disinterested  Householders  of  Neighborhood  — 

itors  may  be  sold  without  appraisement,  al-  Iowa  Statute.  —  Woods  v.  Cochrane,  38  Iowa 

though  the  original  judgment  and  execution  did  484.    Compare  Hill  v.  Baker,  32  Iowa  304,  7 

not  so  provide,  where  there  had  been  an  adjudi-  Am.  Rep.  193. 

cation   that   the   conveyance   was    fraudulent.  The  Statutory  Disqualification  of    Judges  by 

Mugge  v.  Helgemeier,  81  Ind.  120.  Relationship  to  a  party  are  applicable  to  ap- 

In  Milburn  v.  Phillips,  136  Ind.  680,  however,  praisers  of  land  taken  upon  execution.  Hence 

the  court  said  that  this  case  carried  the  rule  to  where  the  wife  of  an  appraiser  was  the  mother 

its  utmost  limit.  of  the  wife  of  the  creditor,  it  was  held  that 

4.  Retroactive  Effect  of  Statutes.  —  Rawley  v.  such  appraiser  was  not  an  indifferent  free- 
Hooker,  21  Ind.  144;  Rosier  v.  Hale,  10  Iowa  holder.    Johnson  v.  Huntington,  13  Conn.  47. 
470,  77  Am.  Dec.  127.  6.  Should  Be  Sworn.  —  Cavender  v.  Cavender, 

As  to  retroactive  statutes  in  general  see  the  1  Penn.  (Del.)  86. 

titles  Constitutional  Law,  vol.  6,  pp.  897,  917  7.  Purchaser's  Title  Not  Affected.  — Sayers  v. 

et  sea.,  937  et  seq. ;  Statutes.  Hahn,  5  Ky.  L.  Rep.  320;  Guelot  v.  Pearce, 

5.  Qualifications  —  Freeholders.  —  In  Nebraska,  (Ky.  1897)  38  S.  W.  Rep.  892. 

in  a  sale  by  a  sheriff,  under  a  decree  of  fore-  8.  Under-sheriff  as  Appraiser.  — Sullenger  v. 

closure,  of  a  single  tract  of  land  lying  in  two  Buck,  22  Kan.  28. 

counties,  he  must  call,  as  appraisers  freeholders  9.  Cavender  7'.  Cavender.  1  Penn.  (Del.)  86. 

residing  in  the  county  where  the  decree  was  10.  Evans  v.  Landon,  6  111.  307. 
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incumbrances  upon  the  real  estate,  and  they  must  specifically  enumerate 
the  liens  and  incumbrances  which  they  find  subsisting  against  such  real- 
estate.1  But  the  court  of  Ohio  has  held  that  in  selling  a  mortgagor's  interest 
in  the  mortgaged  premises  upon  execution,  the  valuation  must  be  of  the 
entire  estate,  and  it  is  not  competent  for  the  valuers  to  make  an  estimate  of 
the  value  and  deduct  the  incumbrance.2 

c.  Railroad  Property.  —  It  has  been  held  in  Ohio  that  where  railroad 
property  to  be  sold  was  subject  to  a  mortgage  which  had  priority  over  the 
judgment  as  to  the  portion  of  the  road  in  one  county,  but  was  a  lien  junior  to 
the  judgment  in  other  counties,  there  must  be  separate  appraisals  of  the  two 
portions  of  the  road,  and  the  entire  road  and  lands  must  be  sold  as  one  tract 
at  not  less  than  two-thirds  of  the  aggregate  amount  of  the  appraisement.3 

4.  Effect  of  Failure  to  Give  Notice  of  Appraisement.  —  Under  the  Pennsylvania 
Act  of  1806,  the  omission  to  give  notice  of  an  inquisition  on  real  estate  taken 
in  execution  was  an  irregularity  for  which  the  sale  might  be  set  aside,  but 
was  no  reason  for  declaring  the  title  of  the  purchaser  void,  after  the 
payment  of  the  purchase  money  and  acknowledgment  of  the  sheriff's  deed.4 

5.  Presumptions.  —  In  the  absence  of  proof,  it  will  be  presumed  that  the 
sheriff  performed  his  duty  and  caused  the  land  to  be  appraised  before  offering 
it  for  sale,5  and  also  that  the  appraisement  was  properly  made.6 

6.  Whether  Failure  to  Comply  with  Statute  Renders  Sale  Void  or  Voidable.  — 
It  has  frequently  been  asserted  that  a  sale  made  without  the  appraisement 
required  by  statute,  or  for  a  less  amount  than  the  designated  portion  of  the 
appraised  value,  is  void,7  but  there  is  also  authority  for  the  view  that  such  a 
sale  is  merely  voidable.8 

7.  Who  May  Take  Advantage  of  Want  of  Appraisement.  —  The  want  of  an 
inquisition  and  condemnation  can  be  taken  advantage  of  only  by  the  defend- 
ant in  the  execution,  and  by  him  only  within  reasonable  time;  and  where  such 
defendant  voluntarily  left  the  land  after  the  sheriff's  sale,  the  net  purchase 
money  probably  being  applied  to  a  claim  against  him,  and  the  purchaser  from 

1.  Sessions  v.  Irwin,  8  Neb.  5.  In  this  case  Kansas.  —  Capital  Bank  v.  Huntoon,  35  Kan. 
it  was  further  held  that  tax  deeds  are  not  liens  577. 

or  incumbrances  within  the   meaning  of  the  Pennsylvania.  —  Wray  v.  Miller,  20  Pa.  St. 

statute.     A  party  claiming  under  such  deeds  1 1 1  ;  Gardner  v.  Sisk,  54  Pa.  St.  506  ;  Baird  v. 

holds  adversely,  and  must  rely  upon  his  title.  Lent,  8  Watts  (Pa.)  422;  Shoemaker  v.  Bal- 

2.  Baird  v.  Kirtland,  8  Ohio  21.  lard,  15  Pa.  St.  94. 

3.  Railroad  Property. — Ludlow    v.    Clinton  8.  Sale   Voidable. —  In  Lytton  v.  Baird,  141 

Line  R.  Co.,  1  Flipp.  (U.  S.)  25.  Ind.  446,  the  court,  without  deciding  whether  a 

4.  Effect  of  Failure  to  Give  Notice  of  Appraise-  sale  without  appraisement  was  void  or  voidable, 
ment.  — Meanor  v.  Hamilton.  27  Pa.  St.  137.  said:    "The  decisions  in  this  state  upon  the 

5.  Presumption.  —  Evans  v.  Ashby,  22  Ind.  question  whether  the  failure  to  appraise  the 
15;  Hale  v.  Talbott,  86  Ind.  447.  real  estate  or  the  rents  and  profits  thereof, 

The  fact  that  the  sheriff's  return  states  that  when  such  appraisement  is  required,  renders  the 

the  property  was  sold  to  the  highest  bidder  does  sale  void,  have  not  been  uniform  ;  there  is  at 

not  admit   the  inference   that   there   was  no  least  a  seeming  conflict,  the  later  cases  hold 

appraisement.     Thurston   v.    Barnes,    10    Ind.  that  such   sales  are  voidable  and  not  void." 

289.  Citing  Cox  v.  Bird,  88  Ind.  142  ;  Stotsenburg 

6.  In  Lytton  v.  Baird,  141  Ind.  446,  it  was  v.  Stotsenburg,  75  Ind.  538;  Reily  v.  Burton,  71 
contended  that  only  the  real  estate  and  not  the  Ind.  118;  Milburn  v.  Phillips,  136  Ind.  680. 
rents  and  profits  was  appraised,  but  the  court  See  also  Jones  v.  Kokomo  Bldg.  Assoc.,  77  Ind. 
held  that  in  order  to  overcome  the  presumption  340  ;  Weaver  v.  Guyer,  59  Ind.  195  ;  Elston  v. 
that  the  rents  and  profits  were  properly  ap-  Castor,  101  Ind.  426,  51  Am.  Rep.  754;  Ribelin 
praised  such  fact  must  affirmatively  appear  v.  Peugh,  126  Ind.  216;  Barnes  v.  Zoercher,  127 
from  the  facts  found.  Ind.  105,  and  cases  cited;  Meriwether  v.  Craig. 

7.  Sale  Void  —  Indiana.  —  Morss  v.  Doe,  2  118  Ind.  301;  Ferrier  v.  Deutchman,  81  Ind. 
Ind.  65  ;  Fletcher  v.  Holmes,  25  Ind.  458  ;  Hale  390. 

v.  Talbott,  86  Ind.  447  ;  Tyler  v.  Wilkerson,  27  Where  lands  sold  upon  execution   are  not 

Ind.  450;  Evans  v.  Ashby,  22  Ind.  15.  valued  and  the  objection  was  not  made  at  the 

Iowa.  —  Brown    v.    Butters,    40    Iowa    544 ;  return  of  the  execution,  the  purchaser,  if  a 

Sprott  v.  Reid,  3  Greene  (Iowa)  489,  56  Am.  stranger,  is  not  affected.     Allen  v.  Parish,  3 

Dec.  549.    See  also  Maple  v.  Nelson,  31  Iowa  Ohio  187,  overruling  Patrick  v.  Oosterout,  1 

322.  Ohio  27. 
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the  sheriff's  vendee  got  possession  and  retained  it  for  twenty  years  or  more, 
it  is  not  allowable  for  a  mere  intruder  on  the  land  to  defend  his  possession 
under  the  title  alleged  to  exist  in  the  defendant  in  the  execution  on  account 
of  the  defect  of  the  sheriff's  sale  by  reason  of  the  want  of  an  inquisition.1 

8.  Vacation  of  Appraisement  —  a  Time  for  Attacking.  —  A  motion  to 
vacate  an  appraisement  must  be  made  before  any  sale  takes  place  or  the 
objection  will  be  unavailing.'-4 

b.  Grounds  for  Vacating. — The  appraisers  insetting  their  valuation 
upon  the  property  act  judicially,3  and  hence  the  appraisement  will  not  be  set 
aside  upon  the  mere  ground  that  they  erred  in  their  judgment.4  Their  find- 
ings cannot  be  assailed  except  for  fraud,5  but  it  is  not  necessary  that  there 
shoull  be  actual  fraud,  as  constructive  fraud  may  be  sufficient.6 

9.  Waiver  and  Estoppel.  —  As  the  statutory  provisions  with  reference  to 
appraisement  are  entirely  for  the  benefit  of  the  debtor,  being  designed  to  pre- 
vent a  sacrifice  of  his  property,  it  is  difficult  to  perceive  any  good  reason  why 
he  may  not  give  up  the  benefits  which  the  statute  has  conferred  upon  him. 
Accordingly  it  has  been  held  that  he  may  waive  the  benefit  of  the  statute  or 
by  his  acts  become  estopped  to  set  up  any  claim  based  upon  a  noncompliance 
with  the  statutory  provisions.7 

10.  Compensation  of  Appraisers.  —  In  Nebraska  freeholders  summoned  by  a 
sheriff  to  appraise  real  estate  levied  on  are  entitled  to  only  fifty  cents  each 
per  day  for  each  day  they  are  employed  in  such  duty.  Such  appraisers  are 
not  entitled  to  mileage.8 

The  Sheriff  Is  Not  Entitled  to  the  Fees  of  an  Appraiser  for  assisting  in  appraising  real 
estate  levied  upon.9 

IX.  Advertisement  or  Notice  of  Sale  —  1.  Necessity  for  —  a.  In  Gen- 
eral. —  In  order  that  general  publicity  may  be  given  to  the  sale,  and  the 
property  disposed  of  to  the  best  advantage  of  all  who  may  be  interested  in  the 


1.  Who  May  Take  Advantage  of  Want  of  Ap- 
praisement. —  VVray  v.  Miller,  20  Pa.  St.  in. 

2.  Objections  Must  Be  Made  Before  Sale.  — 
Burkett  v.  Clark,  46  Neb.  466  ;  Ecklund  v.  Wil- 
lis, 44  Neb.  129;  Smith  v.  Foxworthy,  39  Neb. 
214;  Vought  v.  Foxworthy,  38  Neb.  790; 
Hoover  v.  Hale,  56  Neb.  67. 

3.  Appraisers  Act  Judicially.  —  Vought  v.  Fox- 
worthy, 38  Neb.  790  ;  Burkett  v.  Clark,  46  Neb. 
466;  Smith  v.  Foxworthy,  39  Neb.  214.  See 
also  Northwestern  Mut.  L.  Ins.  Co.  v.  Seaman, 
80  Fed.  Rep.  357. 

4.  Appraisement  Will  Not  Be  Set  Aside  for  Error 
of  Judgment.  —  To  authorize  the  court  to  set 
aside  an  execution  sale  of  land  on  the  ground 
of  fraud  in  the  selection  of  the  appraisers,  or 
that  they  had  appraised  the  land  below  its  real 
value,  it  must  appear  by  sufficient  allegation 
and  proof  that  the  incorrect  valuation  was  pro- 
cured by  fraud,  or  resulted  from  mistake  other 
than  in  the  mere  judgment  of  the  appraisers. 
Lawrence  v.  Edelen,  6  Bush  (Ky.)  55. 

Although  the  persons  selected  by  the  sheriff 
may  err  in  judgment  as  to  the  value  of  the 
land,  their  valuation,  if  fairly  made,  is  the  legal 
test  of  the  defendant's  right  to  redeem  the  land. 
Lawrence  v.  Edelen,  6  Bush  (Ky.)  55.  See  also 
cases  cited  in  next  note. 

5  Appraisement  Can  Be  Assailed  Only  for  Fraud. 
—  Ecklund  v.  Willis,  44  Neb.  129;  Vought  v. 
Foxworthy,  38  Neb.  790  ;  Smith  v.  Foxworthy, 
39  Neb.  214.  See  also  Northwestern  Mut.  L. 
Ins.  Co.  v.  Seaman,  80  Fed.  Rep.  357. 

6.  Constructive  Fraud  Sufficient.  —  Northwest- 
ern Mut.  L.  Ins.  Co.  v.  Seaman,  80  Fed.  Rep.  357. 
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To  justify  the  setting  aside  of  a  sale  on  the 
ground  that  the  property  was  appraised  too  low, 
the  actual  value  of  the  property  must  so  greatly 
exceed  its  appraised  value  as  of  itself  to  raise 
a  presumption  of  fraud  in  the  making  of  the 
appraisement.  Vought  v.  Foxworthy,  38  Neb. 
790. 

7.  Waiver  and  Estoppel  —  Indiana.  —  Stock- 
well  v.  Byrne,  22  Ind.  6. 

Kansas.  —  De  Jarnette  v.  Verner,  40  Kan. 
224.  See  also  Gapen  v.  Stephenson,  17  Kan. 
613. 

Louisiana.  —  New  Orleans  Mut.  Ins.  Co.  v. 
Bagley,  19  La.  Ann.  89. 

Pennsylvania.  —  Wray  v.  Miller,  20  Pa.  St. 
in;  Crowell  v.  Meconkey,  5  Pa.  St.  168.  See 
also  Gardner  v.  Sisk,  54  Pa.  St.  506  ;  Baird  v. 
Lent,  8  Watts  (Pa.)  422;  Shoemaker  v.  Bal- 
lard, 15  Pa.  St.  94. 

Waiver  Must  Be  Clear.  —  A  waiver  by  the 
debtor  of  the  benefit  of  the  appraisement  can 
only  be  derived  from  an  express  stipulation  in 
his  contract,  or  clear  intendment  of  the  law. 
Foree  v.  Mclntyre,  14  La.  Ann.  153. 

Under  the  Iowa  Statute  it  has  been  held  that 
neither  party  can  by  his  acts  waive  the  ap- 
praisement. Minneapolis  Threshing  Mach.  Co. 
v.  Beck,  95  Iowa  725.  In  this  case,  however, 
the  court  said :  "  We  do  not  determine  what 
would  be  the  effect  of  a  consent  to  waive  ap- 
praisement by  both  parties." 

8.  Comnonsation  of  Appraisers.  —  Phoenix  Ins. 
Co.  v.  McEvony,  52  Neb.  566. 

9.  Phcenix  Ins.  Co.  v.  McEvony,  52  Neb. 
566. 
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proceeds,1  it  is  generally  required  by  statute  that  a  notice  of  the  sale  must  be 
given.2 

b.  Notifying  Defendant.  —  In  some  jurisdictions  it  is  provided 
that,  in  addition  to  the  general  notice,  a  personal  notice  of  the  sale  shall  be 
given  to  the  defendant  in  execution.3 

2.  Methods  of  Advertising  —  a.  Posting  Notices.  —  It  is  usually  provided 
that  sales  shall  be  advertised  by  posting  notices  at  one  or  more  public  places 
in  the  county  where  the  property  to  be  sold  is  situated,  one  of  which  places 
is  usually  the  court-house  door  of  the  county.4 

b.  Publication  in  Newspaper.  —  In  sales  of  land  it  is  usually  required 
that,  in  addition  to  posting  notices,  the  sale  shall  be  advertised  in  some  public 
newspaper  or  official  gazette.5 


449 ; 

Dec. 

516. 
640, 


264 ; 


1.  Gibbs  v.  Neely,  7  Watts  (Pa.)  305;  Arnold 
v.  Dinsmore,  3  Coldw.  (Term.)  235. 

2.  Notice  of  Sale  —  Arkansas. — Jennings  v. 
Carter,  53  Ark.  242. 

California.  —  Sheehy  v.  Graves,  58  Cal. 
Smith  v.  Randall,  6  Cal.  47,  65  Am. 
475- 

Connecticut.  —  Morey  v.  Hoyt,  65  Conn. 

Georgia.  —  Conley  v.  Redwine,  109  Ga. 
77  Am.  St.  Rep.  398. 

Illinois.  —  Jackson  v.  Spink,  59  111.  404. 

Indiana.  —  Smith   v.   Rowles,   85  Ind. 
Meredith  v.  Chancey,  59  Ind.  466. 

Massachusetts.  —  Rand  v.  Cutler,  155  Mass. 
451;  Wellington  v.  Gale,  13  Mass.  483. 

North  Carolina.  —  Burton  v.  Spiers,  92  N. 
Car.  503. 

Oklahoma.  —  McLain  Land,  etc.,  Co.  v.  Kelly, 
11  Okla.  26. 

Pennsylvania.  —  Carrier  v.  Esbaugh,  70  Pa. 
St.  239;  Parys's  Appeal,  41  Pa.  St.  273,  80  Am. 
Dec.  615. 

South  Dakota.  —  Bowman  v.  Knott,  8  S.  Dak. 
330. 

Canada.  —  Paterson  v.  Todd,  24  U.  C.  Q.  B. 
296 ;  Doe  v .  Hazen,  8  N.  Bruns.  87. 

Notice  of  Adjourned  Sale.  —  See  infra,  this 
title,  Adjournment  of  Sale. 

3.  Personal  Notice.  —  In  Delaware  personal 
notice  must  be  served  upon  the  defendant  if  he 
reside  in  the  county,  and  if  not,  upon  his  ten- 
ant ;  and  if  there  be  no  tenant  it  shall  be  left 
at  the  mansion  house  or  other  notorious  place 
on  the  premises.  Lewis  v.  Woodall,  4  Houst. 
(Del.)  543 ;  Burton  v.  Wolfe,  4  Harr.  (Del.) 
221  ;  Wolf  v.  Heathers,  4  Harr.  (Del.)  325. 

In  Massachusetts  the  sheriff  must  notify  the 
defendant  if  found  within  his  precinct.  Rand 
v.  Cutler,  155  Mass.  451;  Wellington  v.  Gale, 
13  Mass.  483. 

The  notice  may  be  served  personally  or  left 
at  the  defendant's  last  and  usual  place  of  abode. 
Holmes  v.  Jordan,  163  Mass.  147. 

In  Missouri  notice  must  be  given  the  defend- 
ant where  an  execution  is  issued  to  a  county 
other  than  that  in  which  he  resides.  Young  v. 
Schofield,  132  Mo.  650;  Harness  v.  Cravens, 
126  Mo.  233;  Hobein  v.  Murphy,  20  Mo.  447, 
64  Am.  Dec.  194.  The  statute  has  been  con- 
strued to  apply  only  to  cases  where  the  execu- 
tion is  sent  to  be  levied  on  land  situated  in  a 
county  different  from  that  in  which  the  judg- 
ment was  rendered  and  execution  issued.  Loh- 
mann  v.  Stocke,  94  Mo.  672  ;  Harper  v.  Hop- 
per, 42  Mo.  124;  Buchanan  v.  Atchison,  39  Mo. 
503;  Harris  v.  Chouteau,  37  Mo.  165. 


In  Tennessee  if  the  defendant  is  in  actual 
possession  and  occupation  of  the  land  levied  on 
the  officer  must  serve  him  with  written  notice 
of  the  time  and  place  of  sale  at  least  twenty 
days  previous  thereto.  Christian  v.  Mynatt,  1 1 
Lea  (Tenn.)  615;  Lafferty  v.  Conn,  3  Sneed 
(Tenn.)  221  ;  Carney  v.  Carney,  10  Yerg. 
(Tenn.)  491,  31  Am.  Dec.  59° ;  Prater  v.  Mc- 
Donough,  7  Lea  (Tenn.)  670 ;  Noe  v.  Pur- 
chapile,  5  Yerg.  (Tenn.)  215.  Service  of  notice 
upon  the  tenant  of  the  defendant  is  insufficient. 
Lafferty  v.  Conn,  3  Sneed  (Tenn.)  221. 

In  Texas  notice  must  be  served  upon  the  de- 
fendant if  he  resides  in  the  county  where  the 
land  is  situated.  Leeper  v.  O'Donohue,  18  Tex. 
Civ.  App.  S3 1. 

4.  Posting  Notice  —  California.  —  Sheehy  v. 
Graves,  58  Cal.  449. 

Illinois.  —  Jackson  v.  Spink,  59  111.  404. 
Kentucky.  —  Lawrence    v.    Speed,    2  Bibb 
(Ky.)  401. 

Louisiana.  —  Fox  v.  Tio,  1  La.  Ann.  334. 
Maine.  —  Grosvenor  v.  Little,  7  Me.  376. 
Massachusetts.  —  Holmes     v.     Jordan,  163 
Mass.  147. 

Mississippi.  —  Natchez  v.  Minor,  10  Smed.  & 
M.  (Miss.)  246. 

New  Hampshire.  —  Russell  v.  Dyer,  40  N.  H. 
173- 

New  Jersey.  —  Cummins  v.  Little,  16  N.  J. 

Ec.  48. 

New  York.  —  Chapman  v.  Morrill,  19  Hun 
(N.  Y.)  318;  Olcott  v.  Robinson,  21  N.  Y.  150, 
78  Am.  Dec.  126. 

Texas.  —  Leeper  v.  O'Donohue,  18  Tex.  Civ. 
App.  531. 

Vermont.  —  Austin  v.  Soule,  36  Vt.  644. 
In  "Kansas  Posting  Necessary  Only  When  No 
Paper  Printed  in  County.  —  McCurdy  v.  Baker, 
11  Kan.  in. 

"  Public  Place  "  —  What  Is.—  See  Fox  v.  Tio, 
1  La.  Ann.  334;  Cummins  v.  Little,  16  N.  J. 
Eq.  48  ;  Austin  v.  Soule,  36  Vt.  644 ;  Russell  v. 
Dyer,  40  N.  H.  173.  See  also  Public  Place, 
vol.  23,  p.  454. 

5.  Publication  in  Newspaper —  Arkansas.  — 
Jennings  v.  Carter,  53  Ark.  242. 

Georgia. —  Conley  v.  Redwine,  109  Ga.  640, 
77  Am.  St.  Rep.  398;  Bird  v.  Burgsteiner,  100 
Ga.  486  ;  Johnson  v.  Reese,  28  Ga.  353,  73  Am. 
Dec.  757. 

Indiana.  —  Smith  v.  Rowles,  85  Ind.  264 ; 
Meredith  v.  Chancey,  59  Ind.  466 ;  Patten  v. 
Stewart,  26  Ind.  395. 

Ktnsas.  —  Winton  v.  Wilson,  44  Kan.  146; 
Whitaker  v.  Beach,  12  Kan.  492.' 
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3.  Computation  of  Time  for  Advertisement  or  Notice.  —  The  authorities  have 
not  been  uniform  in  their  construction  of  the  statutes  prescribing  the  time  for 
the  advertisement  or  notice.  The  chief  conflict  arises  over  those  statutes 
requiring  publication  for  a  certain  number  of  weeks  prior  to  the  sale;  some 
holding  that  the  full  number  of  days  contained  in  the  number  of  weeks  pre- 
scribed must  elapse  between  the  date  of  the  first  advertisement  and  the  sale,1 
while  others  hold  that  publication  once  during  each  week  for  the  proper 
number  of  weeks  prior  to  the  sale  is  sufficient  without  regard  to  the  number 
of  days  elapsed.2  It  has  been  held,  however,  under  the  latter  construction, 
that  a  week  must  be  counted  as  a  calendar  week  beginning  on  Sunday  and 
ending  with  Saturday,  and  that  the  sale  cannot  be  made  on  a  day  of  the  same 
week  during  which  the  last  advertisement  appears.3 

Advertisement  for  Specified  Number  of  Days.  —  Where  the  statute  requires  an  adver- 
tisement for  a  certain  number  of  days,  publication  in  a  weekly  newspaper  is 
sufficient  if  the  proper  number  of  days  elapse  between  the  first  advertisement 
and  the  sale.4 

Continuation  of  Notice  to  Date  of  Sale.  —  In  Kansas  it  is  held  that  the  advertise- 
ment must  be  continued  in  each  issue  of  the  paper  until  the  date  of  sale.5 

4.  Contents  of  Advertisement  or  Notice  —  a.  Description  of  Property.  — 
The  notice  must  contain  a  description  of  the  property  sufficiently  definite  to 
identify  what  is  intended  to  be  sold.6  While  the  officer  should  always  make 
his  description  as  full  and  accurate  as,  in  the  exercise  of  reasonable  diligence, 
he  is  able  to  do,7  it  is  generally  held  to  be  sufficient  if  the  description  identi- 
fies the  property  to  be  sold  so  that  purchasers  or  others  interested  therein  will 
not  be  misled.8 


Louisiana.  —  Hewitt  v.  Stephens,  5  La.  Ann. 
640 

Massachusetts.  —  Rand  v.  Cutler,  155  Mass. 
4Si- 

Missouri.  —  Walton  v.  Harris,  73  Mo.  489 ; 
Curd  v.  Lackland,  49  Mo.  451. 

Neiv  York.  —  Wood  v.  Morehouse,  45  N.  Y. 
368;  Olcott  v.  Robinson,  21  N.  Y.  150,  78  Am. 
Dec.  126. 

Ohio.  —  Hagerman  v.  Ohio  Bldg.,  etc.,  Assoc., 
25  Ohio  St.  186. 

Oklahoma.  —  McLain  Land,  etc.,  Co.  v.  Kelly, 
1 1  Okla.  26. 

Pennsylvania.  —  Currens  v.  Blocher,  21  Pa. 
Super.  Ct.  30;  McKee  v.  Kerr,  192  Pa.  St.  164. 

Canada.  — ■  Paterson  v.  Todd,  24  U.  C.  Q.  B. 
296  ;  Doe  v.  Hazen,  8  N.  Bruns.  87. 

Publication  by  Hand  Bills.  —  In  Missouri  pub- 
lication by  hand  bills  may  be  substituted  where 
there  is  no  paper,  or  no  available  paper,  pub- 
lished in  the  county.  Walton  v.  Harris,  73  Mo. 
489.    See  also  Curd  v.  Lackland,  49  Mo.  451. 

In  Idaho  notice  of  a  sale  of  land  may  be  given 
either  by  posting  notices  or  by  publication  in  a 
newspaper.    Ollis  v.  Kirkpatrick,  2  Idaho  976. 

1.  Computation  of  Time. —  Smith  v.  Rowles, 
85  Ind.  264 ;  Erie  Sav.  Fund,  etc.,  Assoc.  v. 
Thompson,  13  Phila.  (Pa.)  511,  34  Leg.  Int. 
(Pa.)  456;  Collins  v.  Smith,  57  Wis.  284.  See 
also  Meredith  v.  Chancey,  59  Ind.  466  ;  Bacon 
v.  Kennedy,  56  Mich.  329;  Parsons  v.  Fanning. 
27  N.  J.  Eq.  70;  Eaton  v.  Lyman,  33  Wis.  34. 

2.  Conley  v.  Redwine,  109  Ga.  640,  77  Am. 
St.  Rep.  398;  Bird  v.  Burgsteiner,  idb  Ga.  486: 
Wood  v.  Morehouse,  45  N.  Y.  368 ;  Olcott  v. 
Robinson,  2 J  N.  Y.  150,  78  Am.  Dec.  126; 
Hagerman  v.  Ohio  Bldg.,  etc.,  Assoc.,  25  Ohio 
St.  186;  Currens  v.  Blocher,  2t  Pa.  Super.  Ct. 
30;  McKee  v.  Kerr,  192  Pa.  St.  164;  Hollister 
v.  Vanderlin,  165  Pa.  St.  248. 
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3.  Conley  v.  Redwine,  109  Ga.  640,  77  Am. 
St.  Rep.  398;  Currens  v.  Blocher,  21  Pa.  Super. 
Ct.  30;  Haas  v.  Fisher,  10  Pa.  Dist.  150. 

4.  Treptow  v.  Buse,  10  Kan.  170.  See  also 
Whitaker  v.  Beach,  12  Kan.  492. 

5.  Watkins  v.  Williams,  33  Kan.  149;  Whit- 
aker v.  Beach,  12  Kan.  492;  McCurdy  v.  Baker, 
1 1  Kan.  in. 

Omission  from  Certain  Weekly  Issues  Renders 
Sale  Voidable  but  Not  Void.  —  Rounsaville  v. 
Hazen,  33  Kan.  71. 

6.  Description.  —  Quebec  v.  Quebec,  etc.,  R. 
Co.,  12  Quebec  Super.  Ct.  276;  McDonald  v. 
Cameron,  13  Grant  Cli.  (U.  C.)  84;  Tatum  v. 
Croom,  60  Ark.  487  ;  O'Kelley  v.  Gholston,  89 
Ga.  1  ;  Dauchite  Lumber  Co.  v.  Lane,  etc.,  Co., 
52  La.  Ann.  1937;  Helmer  i'.-Rehm,  14  Neb. 
219;  Merwin  v.  Smith,  2  N.  J.  Eq.  182. 

In  Canada  Name  of  Street  Must  Be  Given.  — 
Montreal  L.,  etc.,  Co.  v.  Fauteux,  3  Can.  Sup. 
Ct.  411. 

7.  Wallace  v.  Atlanta  Medical  College,  52 
Ga.  164;  Collier  v.  Vason,  12  Ga.  440,  58  Am. 
Dec.  481  ;  Cummins  v.  Little,  16  N.  J.  Eq.  48. 

Should  Call  Attention  to  Special  Circumstances 
Likely  to  Increase  Price.  —  Wallace  v.  Atlanta 
Medical  College,  52  Ga.  164. 

8.  McGee  v.  Kane,  14  Ont.  226;  Pollard  v. 
King,  63  III.  36  ;  Grundy  County  Nat.  Bank  v. 
Rulison,  61  III.  App.  388;  Walling  v.  Moreficld. 
33  La.  Ann.  11 74;  Pomeroy  v.  Winship,  12 
Mass.  513,  7  Am.  Dec.  91  ;  Duncan  v.  Matney, 
29  Mo.  368,  77  Am.  Dec.  575  ;  Stul  v.  Sevmour. 
63  Neb.  87  ;  Allen  v.  Cole.  9  N.  J.  Eq.  286,  59 
Am.  Dec.  416;  Dougherty's  Case,  16  Pa.  Co. 
Ct.  214;  Citizen's  Nat.  Bank  v.  Interior  Land, 
etc.,  Co.,  14  Tex.  Civ.  App.  301. 

Need  Not  State  Nature  or  Amount  of  Incum- 
brance.—  Pomeroy  v.  Winship,  12  Mass.  513, 
7  Am.  Dec.  91. 
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b.  Time  of  Sale.  —  The  advertisement  should  state  the  time  of  sale  with 
sufficient  accuracy  to  enable  bidders  to  know  when  to  be  present.1 

Hour  of  Sale.  —  The  exact  hour  need  not  be  stated,  it  being  sufficient  if  the 
sale  is  advertised  to  take  place  between  certain  named  hours  during  the  busi- 
ness portion  of  the  day.2  Where  the  hour  of  sale  is  regulated  by  statute  it 
need  not  be  stated  in  the  advertisement.3 

Mistake  in  stating  Time.  —  A  mistake  in  stating  the  time  of  sale,  if  of  such  a 
character  as  not  to  mislead,  is  an  immaterial  irregularity,4  but  it  is  otherwise 
where  bidders  are  likely  to  be  misled.5 

c.  Place  of  Sale.  —  The  advertisement  or  notice  should  designate  the 
place  of  sale.6 

d.  Names  of  Parties. — While  it  is  very  proper  that  the  names  of  the 
parties  should  be  given,  especially  that  of  the  defendant  in  execution,  yet,  in 
the  absence  of  statutory  requirement,  such  statement  is  not  essential  to  the 
validity  of  the  notice.7 

e.  Signature  of  Officer.  —  A  notice  of  sale  need  not  be  signed  by  the 
officer  in  writing,  a  printed  signature  being  sufficient.8  Where  a  sale  is  made 
by  a  county  sheriff  acting  as  the  deputy  of  a  sheriff  of  the  Supreme  Court, 
the  notice  may  be  signed  by  him  in  his  official  capacity  as  county  sheriff.9 

5.  Waiver  of  Notice.  —  As  the  notice  or  advertisement  is  primarily  for  the 
benefit  of  the  defendant  in  execution,  it  is  generally  held  that  such  notice  or 
a  defect  therein  may  be  waived  by  him,10  but  the  waiver,  to  be  upheld,  must 
be  made  in  good  faith  and  not  prejudicial  to  the  rights  of  other  creditors  of 
the  defendant  in  execution.11 

6.  Effect  of  Failure  to  Give  Notice,  or  Defect  Therein.  —  The  statutes  regard- 
ing notice  are  generally  construed  as  being  merely  directory,  and  a  failure  to 
give  the  notice  prescribed,  or  a  defect  therein,  does  not  invalidate  the  sale  as 
to  an  innocent  purchaser.12 

11.  Gibbs  v.  Neely,  7  Watts  (Pa.)  305. 

12.  Failure  to  Give  Notice  —  Defects  in  Notice  — 

United  States.  —  Bigelow  v.  Chatterton,  (C.  C. 
A.)  51  Fed.  Rep.  614. 

Alabama.  —  Love  v.  Powell,  5  Ala.  58  ;  Ware 
v.  Bradford,  2  Ala.  676,  36  Am.  Dec.  427. 

Arkansas.  —  Huffman  v.  Gaines,  47  Ark.  226; 
Steward  v.  Pettigrew,  28  Ark.  372. 

California.  —  Frink  v.  Roe,  70  Cal.  302 ; 
Shores  v.  Scott  River  Water  Co.,  17  Cal.  626; 
Harvey  v.  Fisk,  9  Cal.  94  ;  Smith  v.  Randall,  6 
Cal.  47,  65  Am.  Dec.  475. 

Georgia.  —  Conley  v.  Red  wine,  109  Ga.  640, 
77  Am.  St.  Rep.  398  ;  Wallace  v.  Atlanta  Med- 
ical College,  52  Ga.  164;  Johnson  v.  Reese,  28 
Ga.  353,  73  Am.  Dec.  757. 

Illinois.  —  Palmer  v.  Riddle,  180  111.  461; 
Jackson  v.  Spink,  59  111.  404;  Osgood  v.  Black- 
more,  59  111.  261. 

Indiana. —  Hollcraft  v.  Douglass,  115  Ind. 
139;  White  v.  Cronkhite,  35  Ind.  483. 

Iowa.  —  Griffith  v.  Milwaukee  Harvester  Co., 
92  Iowa  634,  54  Am.  St.  Rep.  573. 

Kansas.  - —  Rounsaville  v.  Hazen,  33  Kan. 
7i- 

Michigan.  —  Grand  Rapids  Nat.  Bank  v. 
Kritzer,  116  Mich.  688. 

Mississippi.  —  Quarles  v.  Hiern,  70  Miss. 
891  ;  Natchez  v.  Minor,  10  Smed.  &  M.  (Miss.) 
246. 

Missouri.  —  Young  v.  Schofield,  132  Mo. 
650;  Harness  v.  Cravens,  126  Mo.  233; 
Mitchell  v.  Nodaway  County,  80  Mo.  257 ; 
Curd  v.  Lackland,  49  Mo.  451  ;  Hobein  v. 
Murphy,  20  Mo.  447,  64  Am.  Dec.  194;  Draper 
v.  Bryson,  17  Mo.  71,  57  Am.  Dec.  257. 
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Omission  of  Name  of  County  Not  Fatal.  —  Dun- 
can v.  Matney,  29  Mo.  368,  77  Am.  Dec.  575. 

1.  See  the  title  Judicial  Sales,  vol.  17, 
P-  963- 

2.  Northrop  v.  Cooper,  23  Kan.  432  ;  "Coxe  v. 
Halsted,  2  N.  J.  Eq.  311. 

3.  Evans  v.  Robberson,  92  Mo.  192,  1  Am. 
St.  Rep.  701. 

4.  Cleroux  v.  Deslauriers,  1 1  Quebec  Super. 
Ct.  324. 

5.  Thayer  v.  Roberts,  44  Me.  247. 

6.  Place  of  Sale.  —  2  Frem.  Ex.,  §  2850!.  See 
also  Whitaker  v.  Sumner,  7  Pick.  (Mass.)  551, 
19  Am.  Dec.  298  ;  Burnet  v.  Denniston,  5  Johns. 
Ch.  (N.  Y.)  35. 

7.  Names  of  Parties.  —  Perkins  v.  Spaulding, 
2  Mich.  157;  Chapman  v.  Morrill,  19  Hun  (N. 
Y.)  318;  McLain  Land,  etc.,  Co.  v.  Kelly,  11 
Okla.  26  ;  Citizen's  Nat.  Bank  v.  Interior  Land, 
etc.,  Co.,  14  Tex.  Civ.  App.  301.  See  also  Har- 
rison v.  Cachelin,  35  Mo.  79  ;  Horton  v.  Bassett, 
16  R.  I.  419. 

8.  Coxe  v.  Halsted,  2  N.  J.  Eq.  311. 

9.  Ross  v.  Banta,  140  Ind.  120. 

10.  Waiver  of  Notice.  —  Huffman  v.  Gaines,  47 
Ark.  226;  Turner  v.  Watkins,  31  Ark.  429; 
M'Clure  v.  M'Cormick,  5  Blackf.  (Ind.)  129; 
Morris  v.  Hastings,  70  Tex.  26,  8  Am.  St.  Rep. 
570;  Burroughs  v.  Wright,  16  Vt.  619.  See 
also  Munger  v.  Fletcher,  2  Vt.  524. 

Notice  to  Defendant  Not  Waived  by  Mere  Pres- 
ence at  Sale.  —  Carney  v.  Carney,  10  Yerg. 
(Tenn.)  491,  31  Am.  Dec.  590. 

But  Presence  and  Participation  in  Sale  Are 
Waiver  of  Notice.  —  Noe  v.  Purchapile,  5  Yerg. 
(Tenn.)  215. 


Time  of  Sals. 


SHERIFFS'  SALES. 


After  Return  Day, 


Where  the  Plaintiff  in  Execution  Is  the  Purchaser  the  authorities  are  not  uniform  as 
to  whether  he  is  entitled  to  the  protection  of  an  innocent  purchaser  or  charge- 
able with  notice  of  irregularities  in  the  advertisement.1 

The  Contrary  Doctrine.  —  In  some  jurisdictions  the  statutes  regarding  notice  are 
construed  as  being  mandatory,  and  a  failure  to  give  the  notice  as  prescribed 
by  statute  renders  the  sale  invalid.2 

7.  Objections  to  Advertisement  or  Notice.  —  An  irregularity  in  the  advertise- 
ment or  notice  of  sale  can  be  taken  advantage  of  only  by  the  defendant  in 
execution.3 

8.  Presumption  that  Proper  Notice  Was  Given.  —  In  the  absence  of  proof  to 
the  contrary  it  will  be  presumed  that  a  proper  notice  of  sale  was  given.4 

X.  Time  of  Sale  —  1.  Statutory  Regulation.  —  At  common  law  the  time  for 
selling  property  under  execution  rested  in  the  discretion  of  the  officer,5  but 
it  is  now  in  most  jurisdictions  regulated  by  statute;  and  it  is  generally  held 
that  where  a  statute  prescribes  the  time  for  making  a  sale,  a  sale  made  at  a 
different  time  will  be  invalid.6  Where  the  statute  provides  that  a  sale  of  per- 
sonal property  shall  be  made  within  a  certain  number  of  days  after  seizure,  the 
officer  loses  his  claim  to  the  property  by  a  failure  to  sell  within  the  time 
prescribed.7 

2.  At  Time  Advertised.  —  The  sale  should  be  made  on  the  day  and  at  the 
hour  stated  in  the  advertisement,8  and  it  has  been  held  that  a  sale  made  at  a 
time  other  than  that  stated  in  the  advertisement  is  void.9 

3.  Holidays  and  Sundays.  —  Unless  expressly  prohibited  by  statute  a  sale 
made  on  a  legal  holiday  is  valid  ; 10  but  a  sale  made  on  Sunday  would  be  void.1 1 

4.  After  Return  Day.  —  It  is  very  generally  held  in  regard  to  sales  of  per- 
sonal property,  and  in  most  jurisdictions  with  regard  to  sales  of  land,  that  if 
the  levy  is  made  during  the  life  of  the  writ  the  sale  may  be  made  after  the 
return  day. 13    But  if  the  levy  is  not  made  during  the -life  of  the  writ  a  sale 


New  York.  —  Wood  v.  Morehouse,  45  N.  Y. 
368. 

North  Carolina. —  Shaffer  v.  Bledsoe,  118  N. 
Car.  279;  Cowles  v.  Hardin,  101  N.  Car.  388, 
9  Am.  St.  Rep.  36 ;  Burton  v.  Spiers,  92  N.  Car. 
503- 

Sotith  Carolina.  —  Maddox  v.  Sullivan,  2 
Rich.  Eq.  (S.  Car.)  4,  44  Am.  Dec.  234;  Law- 
rence v.  Grambling,  13  S.  Car.  120;  Turner  v. 
M'Crea,  1  Nott  &  M.  (S.  Car.)  n. 

Texas.  —  Morris  v.  Hastings,  70  Tex.  26,  8 
Am.  St.  Rep.  570  ;  Thulemeyer  v.  Jones,  37 
Tex.  560. 

Wisconsin. —  Compare  Collins  v.  Smith,  57 
Wis.  284. 

Canada.  —  Dorion  v.  Diette,  29  L.  C.  Jur. 
28;  McDonald  v.  Cameron,  13  Grant  Ch.  (U. 
C.)  84;  Osborne  v.  Kerr,  17  U.  C.  Q.  B.  134; 
Lee  v .  Howes,  30  U.  C.  Q.  B.  292  ;  Paterson  v. 
Todd,  24  U.  C.  Q.  B.  296. 

1.  Plaintiff  as  Purchaser  Entitled  to  Protection. 
—  Paterson  v.  Todd,  24  U.  C.  Q.  B.  296;  Con- 
ley  v.  Redwine,  109  Ga.  640,  77  Am.  St.  Rep. 
398 ;  Humphrey  v.  McGill,  59  Ga.  649 ;  Wood 
v.  Morehouse,  45  N.  Y.  368. 

Plaintiff  Chargeable  with  Notice  of  Irregulari- 
ties. —  King  -'.  Cushman,  41  111.  31,  89  Am. 
Dec.  366;  Quarlcs  v.  Hiern,  70  Miss.  891  ;  Col- 
lins v.  Smith,  57  Wis.  284.  See  also  Harness 
v.  Cravens,  126  Mo.  233;  Stephens  v.  Dennison, 
1  Oregon  19. 

2.  Maine.  —  Thayer  v.  Roberts,  44  Me.  247  ; 
Grosvenor  v.  Little,  7  Me.  376. 

Nciv  Jersey.  —  Henderson  v.  Hays,  41  N.  J. 
L.  387. 


Tennessee.  —  Christian  v.  Mynatt,  11  Lea 
(Tenn.)  615;  Lafferty  v.  Conn,  3  Sneed 
(Tenn.)  221. 

3.  Cook  v.  Chicago,  57  111. .  268 ;  McCormick 
v.  Wheeler,  36  111.  114,  85  Am.  Dec.  388;  Young 
v.  Schofield,  132  Mo.  650. 

4.  Doe  v.  Hazen,  8  N.  Bruns.  87  ;  Hewitt  v. 
Stephens,  5  La.  Ann.  640 ;  Evans  v.  Robberson, 
92  Mo.  192,  1  Am.  St.  Rep.  701  ;  Wood  v. 
Morehouse,  45  N.  Y.  368. 

5.  See  Caldwell  v.  Eaton,  5  Mass.  399. 

6.  Time  of  Sale.  —  Morey  v.  Hoyt,  65  Conn. 
516;  Hancock  v.  Shockman,  (Indian  Ter.  1902) 
69  S.  W.  Rep.  826  ;  Loudermilk  v.  Corpening. 
101  N.  Car.  649  ;  Wortham  v.  Basket,  99  N.  Car. 
70;  Mayers  v.  Carter,  87  N.  Car.  146.  See  also 
Grace  v.  Garnett,  38  Tex.  156  ;  Howard  v.  North, 
5  Tex.  290,  51  Am.  Dec.  769. 

7.  Plaisted  v.  Hoar,  45  Me.  380;  Caldwell  v. 
Eaton,  s  Mass.  399. 

8.  Collins  v.  Byrcl,  42  Ga.  629 ;  Pickett  V. 
Pickett,  31  Kan.  727.  See  also  Wheatley  v. 
Terry,  6  Kan.  427. 

Sale  Set  Aside  on  Motion. —  Pickett  v.  Pickett, 
31  Kan.  727. 

9.  King  v.  Cushman,  41  111.  31,  89  Am.  Dec. 
366;  Wienskawski  v.  Wisner,  114  Mich.  271. 

10.  Crabtree  v.  Whiteselle,  65  Tex.  in. 

11.  See  Shaw  7'.  Williams,  87  Ind.  158,44  Am. 
Rep.  756  ;  Rogers  v.  Cawood,  1  Swan  (Tenn.) 
142,  55  Am.  Dec.  729. 

Order  to  Sell  Given  by  Execution  Plaintiff  on 
Sunday  a  Nullity. —  Stern's  Appeal,  64  Pa.  St. 
447- 

12.  Sale  After  Return  Day — United  States. — 
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Time  of  Sale. 


Hour  of  Sale. 


after  the  return  day  is  void.1 

The  Contrary  Doctrine  —  Sales  of  Land.  —  In  some  jurisdictions  a  distinction  is 
made  between  sales  of  personal  property  and  sales  of  land,  it  being  held  that 
a  valid  sale  of  land  cannot  be  made  after  the  return  day  of  the  writ  without  a 
venditioni  exponas.2 

Reason  for  Distinction. — The  distinction  is  based  upon  the  ground  that  the 
seizure  of  personal  property  vests  in  the  officer  a  qualified  property  in  the 
thing  seized  which  is  only  divested  by  the  sale,  while  in  the  case  of  real  prop- 
erty he  has  only  a  right  to  sell  which  expires  with  the  return  day  of  the  writ.3 
In  Pennsylvania,  prior  to  the  Act  of  1826,  a  valid  sale  of  land  might  be  made 
after  the  return  day.4  After  this  act  and  prior  to  the  Act  of  1845,  a  sa^e  after 
the  return  day  was  void.5  The  Act  of  April  16,  1845,  provides  that  a  sale  of 
land  must  be  made  on  or  before  the  return  day  of  the  writ  or  within  six  days 
thereafter.0 

5.  Hour  of  Sale.  —  The  statutes  usually  direct  that  a  sale  shall  be  made 
between  certain  hours,  and  it  is  generally  held  that  sales  made  before  or  after 
the  hours  prescribed  are  void.' 

Unseasonable  Hour.  —  Independently  of  any  statute,  a  sale  made  at  an  unsea- 


Wheaton  v.  Sexton,  4  Wheat.  (U.  S.)  503; 
Remington  v.  Linthicum,  14  Pet.  (U.  S.)  84 ; 
U.  S.  v.  Hogg,  in  Fed.  Rep.  292,  affirmed  (C. 
C.  A.)  n2  Fed.  Rep.  909;  Mason  v.  Bennett,  52 
Fed.  Rep.  343- 

Alabama.  —  Evans  v.  Governor,  18  Ala.  559; 
Leavitt  v.  Smith,  7  Ala.  175;  Bondurant  v.  Bu- 
ford,  1  Ala.  359,  35  Am.  Dec.  33. 

Idaho.  —  Ollis  v.  Kirkpatrick.  2  Idaho  976. 

Illinois.  —  Willoughby  v.  Dewey,  63  111.  246  ; 
Bryant  v.  Dana,  8  111.  343  ;  Phillips  v.  Dana,  4 
111.  S5i. 

Indiana.  —  Rose  v.  Ingram,  98  Ind.  276 ; 
Lowry  v.  Reed,  89  Ind.  442  ;  Ewing  v.  Hatfield, 
17  Ind.  513;  Tillotson  v.  Doe,  5  Blackf.  (Ind.) 
590. 

Iowa.  —  Moomey  v.  Maas,  22  Iowa  380,  92 
Am.  Dec.  395  ;  Childs  v.  McChesney,  20  Iowa" 
431,  89  Am.  Dec.  545;  Stein  v.  Chambless,  18 
Iowa  474,  87  Am.  Dec.  411.  See  also  Walton 
v.  Wray,  54  Iowa  531. 

Kentucky.  —  Harrodsburg  Sav.  Inst.  v.  Chinn, 
7  Bush  (Ky.)  539:  Colyer  v.  Higgins,  1  Duv. 
(Ky.)  6,  85  Am.  Dec.  601. 

Minnesota.  —  Pettingill  v.  Moss,  3  Minn.  222, 
74  Am.  Dec.  747. 

Missouri.  —  Huff  v.  Morton,  94  Mo.  405; 
Karnes  v.  Alexander,  92  Mo.  660 ;  Hombs  v. 
Corbin,  20  Mo.  App.  497. 

Nebraska.  —  Wyant  v.  Tuthill,  17  Neb.  495; 
Johnson  v.  Bemis,  7  Neb.  224. 

North  Carolina.  —  Hare  v.  Pearson,  4  Ired. 
L.  (26  N.  Car.)  76;  Sanderson  v.  Rogers,  3 
Dev.  L.  (14  N.  Car.)  38.  See  also  Seawell  v. 
Cape  Fear  Bank,  3  Dev.  L.  (14  N.  Car.)  279,  22 
Am.  Dec.  722;  Den  v.  Gaskins,  1  Dev.  L.  (12 
N.  Car.)  295  ;  Smith  v.  Spencer,  3  Ired.  L.  (25 
N.  Car.)  256. 

Pennsylvania.  —  Paxson's  Appeal,  49  Pa.  St. 
195.  See  also  Spang  v.  Com.,  12  Pa.  St.  358; 
Dorrance  v.  Com.,  13  Pa.  St.  160;  Beale  v. 
Com.,  7  Watts  (Pa.)  183. 

Tennessee.  —  See  Overton  v.  Perkins,  10 
Yerg.  (Tenn.)  328. 

Canada.  —  Compare  Elliott  v.  St.  Julien,  18 
L.  C.  Jur.  11  ;  Brodeur  v.  Leblanc,  6  Montreal 
Super.  Ct.  236. 


1.  Jefferson  v.  Curry,  71  Mo.  85;  McDonald 
v.  Gronefeld,  45  Mo.  28 ;  State  Bank  v.  Bray, 
37  Mo.  194. 

2.  Alabama.  —  Hawes  v.  Rucker,  94  Ala.  166: 
Sheppard  v.  Rhea,  49  Ala.  125  ;  Smith  v.  Mundy, 
18  Ala.  182,  52  Am.  Dec.  221;  Morgan  v.  Doe, 
r  5  Ala.  190. 

Mississippi.  —  Lehr  v.  Rogers,  3  Smed.  &  M. 
(Miss.)  468. 

North  Carolina.  —  Smith  v.  Spencer.  3  Ired. 
L.  (25  N.  Car.)  256  ;  Tarkington  v.  Alexander, 
2  Dev.  &  B.  L.  (19  N.  Car.)  87;  Seawell  v.  Cape 
Fear  Bank,  3  Dev.  L.  (14  N.  Car.)  279,  22  Am. 
Dec.  722;  Doe  v.  McKinnie,  4  Hawks  (11  N. 
Car.)  279,  15  Am.  Dec.  519. 

Tennessee.  —  Rogers  v.  Cawood,  1  Swan 
(Tenn.)  142,  55  Am.  Dec.  729;  Overton  v.  Per- 
kins, 10  Yerg.  (Tenn.)  328. 

Texas.  —  Cain  v.  Woodward,  74  Tex.  549; 
Mitchell  v.  Ireland,  54  Tex.  301  ;  Hester  v. 
Duprey,  46  Tex.  625  ;  Johnson  v.  Caldwell,  38 
Tex.  217;  Towns  v.  Harris,  13  Tex.  507.  See 
also  Terry  v.  Cutler,  4  Tex.  Civ.  App.  570. 

Canada.  —  Daby  v.  Gehl,  18  Ont.  132. 

Sale  on  Return  Day  Valid.  —  Den  v.  Gaskins, 
1  Dev.  L.  (12  N.  Car.)  295. 

Sale  After  Return  Day,  but  Before  Writ  Re- 
turned, Valid.  —  Mordecai  v.  Spaight,  3  Dev.  L. 
(14  N.  Car.)  428,  24  Am.  Dec.  266. 

3.  Doe  v.  McKinnie,  4  Hawks  (11  N.  Car.) 
279,  15  Am.  Dec.  519;  Seawell  v.  Cape  Fear 
Bank,  3  Dev.  L.  (14  N.  Car.)  279,  22  Am.  Dec. 
722 ;  Rogers  v.  Cawood,  1  Swan  (Tenn.)  142, 
55  Am.  Dec.  729;  Overton  v.  Perkins,  10  Yerg. 
(Tenn.)  328;  Young  v.  Smith,  23  Tex.  598,  76 
Am.  Dec.  81. 

4.  McClenahan  v.  Humes,  25  Pa.  St.  85. 

5.  Dale  v.  Medcalf,  9  Pa.  St.  108;  Cash  v. 
Tozer.  1  W.  &  S.  (Pa.)  sig. 

6.  Rhodes  v.  Barnett,  23  Pa.  Co.  Ct.  379,  af- 
firmed 196  Pa.  St.  429;  St.  Bartholomew's 
Church  v.  Wood,  61  Pa.  St.  96. 

7.  Hancock  v.  Shockman,  (Indian  Ter.  1902) 
69  S.  W.  Rep.  826  ;  Carnrick  v.  Myers,  14  Barb. 
(N.  Y.)  9:  Grace  v.  Garnett,  38  Tex.  156. 

In  Illinois  Sale  After  Hours  Prescribed  Voidable 
Only.  —  Rigney  v.  Small,  60  111.  416. 
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sonable  hour,  when  the  property  is  liable  to  be  sacrificed,  is  against  public 
policy  and  void.1 

6.  Presumption  that  Sale  Was  Made  at  Proper  Time.  —  In  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  the  sale  was  made  at  the 
proper  time.2 

7.  Changing  Time  by  Adjournment.  —  This  topic  is  treated  elsewhere  in  this 
title.3 

XI.  Place  of  Sale  —  1.  Discretionary  with  Officer.  —  In  a  few  jurisdictions 
the  place  of  sale  is  left  to  the  discretion  of  the  officer.4  This  discretion 
should  always  be  so  exercised  as  to  secure  the  most  advantageous  sale,5  and 
where  it  appears  that  an  unusual  place  has  been  selected  and  the  property  sold 
for  less  than  its  value  the  sale  will  be  set  aside.0 

2.  Regulated  by  Statute.  —  In  most  jurisdictions,  however,  the  place  of  sale 
is  regulated  by  statute,7  and  these  statutes  are  generally  held  to  be  mandatory.8 

3.  At  Court-house  Door.  —  Sales  of  land  are  usually  required  to  be  made  at 
the  door  of  the  county  court  house  in  the  county  where  the  property  to  be 
sold  is  situated.9 

4.  On  Premises  of  Judgment  Debtor.  —  Where  a  levy  is  made  upon  personal 
property  without  removing  it  from  the  possession  of  the  debtor,  the  officer 
may  sell  the  same  on  the  debtor's  premises,  and  third  persons  may  rightfully 
attend  such  sale  as  bidders.10 

5.  At  Place  Stated  in  Advertisement.  —  The  sale  should  be  made  at  the  place 
stated  in  the  advertisement,11  or  so  near  by  as  to  be  in  plain  view  of  the  place 
advertised.12  In  some  jurisdictions  the  officer  is  liable  in  damages  for  failure 
to  sell  at  the  place  advertised.13 

6.  Presence  of  Personal  Property  at  Place  of  Sale  —  a.  NECESSITY  FOR.  —  It 
is  generally  required  that  in  sales  of  personalty  the  property  must  be  present 
at  the  place  of  sale  so  that  it  can  be  inspected  by  the  bidders.14    It  is  not 

1.  McNaughton  v.  McLean,  73  Mich.  250.  If  Two  Courts  of  Co-ordinate  Authority  in  County 

2.  Childs  v.  McChesney,  20  Iowa  431,  89  Am.  Sale  May  Be  at  Court  House  of  Either. —  Anniston 
Dec.  545;  Cole  v.  Porter,  4  Greene  (Iowa)  510;  Pipe  Works  v.  Williams,  106' Ala.  324,  54  Am. 
Fuller  v.  East  Texas  Land,  etc.,  Co.,  (Tex.  Civ.  St.  Rep.  51. 

App.  1893)   23   S.  W.  Rep.  571  ;   Howard  v.  10.  People  v.  Hopson,  1  Den.  (N.  Y.)  574. 

North,  s  Tex.  290,  51  Am.  Dec.  769.  11.  Brock  v.  Berry,  132  Ala.  95;  Murphy  v. 

3.  See  infra,  this  title,  Adjournment  of  Sale.  Hill,  77  Ind.  129;  Hall  v.  Ray,  40  Vt.  576,  94 

4.  Place  of  Sale. —  Doe  v.  Hazen,  8  N.  Bruns.  Am.  Dec.  440. 

87;  Cowgill  v.  Cahoon,  3  Harr.  (Del.)  23;  Cum-  12.  Perkins  v.  Spaulding,  2  Mich.  157. 

mins  v.  Little,  16  N.  J.  Eq.  48;   Howland  v.  13.  Brock  v.  Berry,  132  Ala.  95;  Hall  v.  Ray, 

Pettey,  15  R.  I.  603.  40  Vt.  576,  94  Am.  Dec.  440. 

5.  Cummins  v.  Little,  16  N.  J.  Eq.  48.  14.  Personal  Property  — Alabama.  —  Brock  v. 

6.  Cowgill  v.  Cahoon,  3  Harr.  (Del.)  23.  Berry,  132  Ala.  95;  Foster  v.  Mabe,  4  Ala.  402, 
Sheriff  May  Sell  Different  Parts  of  Property  at  37  Am.  Dec.  749.    See  also  Andrews  v.  Keith, 

Different  Places. —  Drake  v.  Mooney,  31  Vt.  617,  34  Ala.  722. 

76  Am.  Dec.  145.  Arkansas.  —  Rowan  v.  Refeld,  31  Ark.  648; 

7.  Anniston   Pipe  Works  v.   Williams,    106  Kennedy  v.  Clayton,  29  Ark.  270. 

Ala.  324,  54  Am.  St.  Rep.  51;  Smith  v.  Morse,  California.  —  Smith  v.  Morse,  2  Cal.  524. 

2  Cal.  524;  Massey  v.  Bowles,  99  Ga.  216;  Koch  Illinois.  —  Tibbetts  v.  Jageman,  58  111.  43; 

v.  Bridges,  45  Miss.  247  ;  Mers  v.  Bell,  45  Mo.  Herod  v.  Bartley,  15  111.  58. 

333;  Sinclair  v.  Stanley,  64  Tex.  67.  Indiana.  —  Wright   v.    Mack,    95    Ind.  332; 

8.  Anniston  Pipe  Works  v.  Williams,  106  Murphy  v.  Hill,  77  Ind.  129;  Gaskill  v.  Aldrich, 
Ala.  324,  54  Am.  St.  Rep.  51;  Koch  v.  Bridges,  41  Ind.  338. 

45  Miss.  247.  Maine.  —  Lawry  v.  Ellis,  85  Me.  500  ;  Phillips 

9.  Bornemann  v.  Norris,  47  Fed.  Rep.  438;  v.  Brown,  74  Me.  549;  Penney  v.  Earle,  87  Me. 
Anniston  Pipe  Works  v.  Williams.    106  Ala.  167. 

324,  54  Am.  St.  Rep.  51  ;  Smith  v.  Morse,  2  Cal.  Maryland.  —  Horsey  v.  Knowles,  74  Md.  602. 

524;  Holmes  v.  Taylor,  48  Ind.  169;  Koch  v.  Michigan.  —  Winfield  v.  Adams,  34  Mich.  437. 

Bridges,  45  Miss.  247 ;  Mers  v.  Bell,  45  Mo.  Missouri.  —  Eads  v.   Stephens,  63   Mo.  90 ; 

333;  Moody  v.  Moeller,  72  Tex.  635,  13  Am.  Kean  V.  Newell,  1  Mo.  754,  14  Am.  Dec.  321. 

.it.  Rep.  839  ;  Sinclair  v.  Stanley,  64  Tex.  67.  New  Jersey.  —  Boylan  v.  Kelly,  36  N.  J.  Eq. 

Must  Be  Court  House  of  County  Where  Property  331. 

Situated.  — Holmes    v.    Taylor,    48    Ind.    169;  New  York.  —  Stonebridge  v.  Perkins,  141  N. 

Moody  v.  Moeller,  72  Tex.  635,  13  Am.  St.  Rep.  Y.  1  ;  Morgan  v.  Holladay,  (N.  Y.  Super.  Ct. 

839;  Sinclair  v.  Stanley.  64  Tex.  67.  Spec.  T.)  48  How.  Pr.  (N.  Y.)  86;  Cresson  v. 
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Adjournment  of  Sale. 


SHERIFFS'  SALES. 


Discretionary  with  Offioer. 


always  necessary,  however,  that  the  property  should  be  in  the  immediate  view 
of  the  bidders,  provided  it  is  near  by  and  an  opportunity  for  inspection  is 
given.1  And  it  has  been  held  that  under  special  circumstances  a  valid  sale 
may  be  made  in  the  entire  absence  of  the  property,  provided  the  sale  is  in 
other  respects  fairly  conducted.2 

b.  Effect  of  Sale  in  Absence  of  Property.  —  In  most  jurisdictions  it 
is  held  that  a  sale  of  personalty  made  in  the  absence  of  the  property  is  void.3 
A  few  decisions,  however,  hold  that  the  sale  is  not  void,  but  merely  voidable.4 

7.  Adjourning  Sale  to  Different  Place.  —  For  a  treatment  of  this  question 
reference  is  made  to  a  subsequent  section  of  this  title.5 

XII.  Adjournment  of  Sale  —  1.  Discretionary  with  Officer.  —  It  is  generally 
held  that  an  officer  may,  for  good  cause,  adjourn  the  sale.6  But  the  discre- 
tion allowed  to  the  officer  in  adjourning  sales  is  a  legal  discretion,  to  be  justified 
by  the  exigencies  of  the  situation,  and  not  an  arbitrary  preference,'  and  he 
will  be  held  responsible  for  any  clear  neglect  of  its  proper  exercise.8 

Delegation  of  Authority.  —  A  sheriff  cannot  delegate  his  authority  to  adjourn  a 
sale  to  an  attorney  of  one  of  the  parties.9 

Effect  of  injunction.  —  Where  an  officer  is  enjoined  from  making  a  sale  as  at 
first  advertised,  he  has  no  authority  to  adjourn  the  sale  to  a  different  date 
during  the  pendency  of  the  injunction.10 

in  Nebraska  there  is  no  statutory  provision  for  an  adjournment  of  an  execu- 
tion sale,  and  where  the  sale  does  not  take  place  on  the  day  advertised  a 
readvertisement  is  necessary.11 

Stout,  17  Johns.  (N.  Y.)  116,  8  Am.  Dec.  373. 
See  also  Warring  v.  Loomis,  4  Barb.  (N.  Y.) 
484;  Bruce  v.  Westervelt,  2  E.  D.  Smith  (N. 
Y.)  44o. 

North  Carolina.- — -Alston  v.  Morphew,  113  N. 
Car.  460;  Ainsworth  v.  Greenlee,  3  Murph.  (7 
N.  Car.)  470 ;  Blanton  v.  Morrow,  7  Ired.  Eq. 
(42.  N.  Car.)  47,  53  Am.  Dec.  391  ;  McNeeley 
v.  Hart,  8  Ired.  L.  (30  N.  Car.)  492,  49  Am. 
Dec.  404;  Smith  v.  Tritt,  1  Dev.  &  B.  L.  (18 
N.  Car.)  241,  28  Am.  Dec.  565. 

Pennsylvania.  —  Klopp  v.  Witmoyer,  43  Pa. 
St.  219,  82  Am.  Dec.  561. 

Texas.  —  Gunter  v.  Cobb,  82  Tex.  598. 

Virginia.  —  Hamilton  v.  Shrewsbury,  4  Rand. 
(Va.)  427,  15  Am.  Dec.  779. 

Need  Not  Be  at  Exact  Place  of  Sale  if  in  Plain 
View  of  Bidders. —  Skinner  v.  Skinner,  4  Ired. 
L.  (26  N.  Car.)  175- 

1.  Earle  v.  Gorham  Mfg.  Co.,  2  N.  Y.  App. 
Div.  460  ;  Bruce  v.  Westervelt,  2  E.  D.  Smith 
(N.  Y.)  440 ;  Klopp  v .  Witmoyer,  43  Pa.  St. 
219,  82  Am.  Dec.  561. 

2.  Phillips  v.  Brown,  74  Me.  549 ;  Hamilton 
v.  Shrewsbury,  4  Rand.  (Va.)  427,  15  Am.  Dec. 
779- 

3.  Arkansas.  —  Rowan    v.    Refeld,    31  Ark. 
648  ;  Kennedy  v.  Clayton,  29  Ark.  270. 

Illinois.  —  Tibbetts  v.  Jageman,  58  111.  43 ; 
Herod  v.  Bartley,  15  111.  58. 

Indiana.  —  Wright  v.  Mack,  95  Ind.  332; 
Murnhv  v.  Hill,  77  Ind.  129;  Gaskill  v.  Aldrich, 
41  Ind.  338. 

Maine.  —  Penney  v.  Earle,  87  Me.  167. 

Maryland.  —  Hnrspv  v.  Kno-"les.  74  Md.  602. 

Michigan.  —  Winfield  v.  Adams,  34  Mich. 
437- 

Neiv  York.  —  Stonebridge  v.  Perkins.  141  N. 
Y.  1;  Cresson  v.  Stout,  17  Johns.  (N.  Y.)  116, 
8  Am.  Dec.  373  :  Morean  v.  Holladay.  (N.  Y. 
Super.  Ct.  Spec.  T.)  48  How.  P<".  (N.  Y.)  86. 

North  Carolina.- — Alston  v.  Morphew,  113  N. 
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Car.  460  ;  Blanton  v.  Morrow,  7  Ired.  Eq.  (42 
N.  Car.)  47,  S3  Am.  Dec.  391  ;  Ainsworth  v. 
Greenlee,  3  Murph.  (7  N.  Car.)  470;  Smith  v. 
Tritt,  1  Dev.  &  B.  L.  (18  N.  Car.)  241,  28  Am. 
Dec.  565. 

Texas.  —  Gunter  v.  Cobb,  82  Tex.  598. 
If  Part  of  Property  Present  Sale  Valid  as  to  that 
Part. —  Linnendoll  v.  Doe,  14  Johns.  (N.  \.) 

222. 

4.  Foster  v.  Mabe,  4  Ala.  402,  37  Am.  Dec. 
749 ;  Eads  v.  Stephens,  63  Mo.  90 ;  Kean  v. 
Newell,  1  Mo.  754,  14  Am.  Dec.  321  ;  Boylan  v. 
Kelly,  36  N.  J.  Eq.  331. 

5.  See  infra,  this  title,  Adjournment  of  Sale. 

6.  Adjournment  of  Sale  —  United  States. — 
See  Blossom  v.  Milwaukee,  etc.,  R.  Co.,  3  Wall. 
(U.  S.)  196. 

Illinois.  —  Gilbert  v.  Watts-DeGolyer  Co.,  169 
111.  129,  61  Am.  St.  Rep.  154. 

Maine.  —  Russell  v.  Richards,  11  Me.  371,26 
Am.  Dec.  532. 

Massachusetts.  —  Frazee  v.  Nelson,  179  Mass. 
456;  Sanborn  v.  Chamberlin,  101  Mass.  409. 

Nezv  lersey.  —  Weatherby  v.  Slape,  58  N.  J. 
Eq.  550,  78  Am.  St.  Rep.  627. 

Nczv  York.  —  Perkins  v.  Proud,  62  Barb.  (N. 
Y.)  420. 

Pennsylvania.  —  Lantz  v.  Worthington,  4  Pa. 
St.  153,  45  Am.  Dec.  682. 

Rhode  Island.  —  Reynolds  v.  Hoxsie,  6  R.  I. 
46?  :  Aldrich  v.  Grimes,  14  R.  I.  219. 

Adjournment  May  Be  to  Date  Beyond  Return 
Day  of  Writ. —  Ollis  v.  Kirkpatrick,  2  Idaho 
976;  Burd  v.  Dansdale,  2  Binn.  (Pa.)  80. 

7.  Gilbert  v.  Watts-DeGolyer  Co.,  169  111.  129, 
61  Am.  St.  Ren.  154. 

8.  Todd  v.  Hondnnd.  36  N.  J.  L.  352. 

9.  Wolf  v.  Van  Metre,  27  Iowa  348. 

10.  Pettingill  v.  Moss,  3  Minn.  222,  74  Am. 
Dec.  747. 

11.  Fraaman  v.  Fraaman,  (Neb.  1902)  90  N. 
W.  Rep.  245. 


Terms  of  Sale. 


SHERIFFS'  SALES. 


Cash  or  Credit. 


2.  By  Direction  of  Plaintiff  in  Execution.  —  In  some  jurisdictions  it  is  held 
that  the  officer  should  adjourn  the  sale  when  directed  by  the  plaintiff  in 
execution. 1 

3.  When  Adjournment  Proper.  —  An  adjournment  is  proper  whenever  the 
sale  cannot  be  completed  on  the  day  begun,2  or  where  there  have  been  irregu- 
larities in  the  proceedings  prior  to  the  sale,3  or  where,  for  want  of  bidders  or 
other  cause,  it  appears  that  the  property  will  be  sold  for  an  inadequate  price.4 

4.  Adjourning  Sale  to  Different  Place.  —  The  sheriff,  in  adjourning  a  sale,  may, 
in  his  discretion,  change  not  only  the  time  but  the  place  of  sale.-1* 

5.  Effect  of  Adjournment  —  a.  As  to  Time  for  Sale  Limited  by  Stat- 
ute. —  Under  a  statute  prescribing  certain  days  for  making  sales  it  has  been 
held  that  a  sale  regularly  opened  during  such  days,  and  thereafter  postponed 
from  day  to  day  for  want  of  bidders  until  a  day  beyond  the  time  limited  by 
statute,  is  nevertheless  valid,  being  in  contemplation  of  law  a  sale  on  the  day 
that  the  sale  was  first  opened.6 

b.  Effect  on  Bids.  —  Where  the  sheriff  adjourns  the  sale  after  a  bid  has 
been  made,  it  amounts  to  a  rejection  of  the  bid.7 

6.  Notice  of  Adjournment  —  a.  Methods  of  Giving  Notice.  —  In  some 
jurisdictions  the  same  notice  should  be  given  as  is  required  in  the  case  of  the 
original  sale.8  In  others  a  public  proclamation  made  in  the  presence  and 
hearing  of  the  persons  assembled  at  the  time  first  fixed  for  the  sale  is  suffi- 
cient.9 In  Idaho  notice  of  postponement  may  be  given  in  writing  on  the 
original  notice  or  by  posting  a  notice  of  postponement  under  the  original.10 

b.  Effect  of  Failure  to  Give  Notice.  —  Failure  to  give  notice  of  an 
adjournment  in  the  manner  prescribed  is  a  mere  irregularity  which  does  not 
render  the  sale  void.11 

XIII.  Terms  of  Sale  —  1.  Statutory  Regulations.  —  In  some  jurisdictions  it 
is  provided  that  the  property  cannot  be  sold  for  less  than  two-thirds  of  the 
appraised  cash  value,  exclusive  of  liens  and  incumbrances.12 

2.  Cash  or  Credit  —  a.  In  General.  —  As  a  general  rule,  it  is  required  that 
sheriffs'  sales  must  be  for  cash.13 

1.  Morgan  v.  People,  59  111.  58;  Frazee  v. 
Nelson,  179  Mass.  456.  See  also  Bush's  Appeal, 
65  Pa.  St.  363- 

Direction  May  Be  Given  by  Telegraph.  —  Mor- 
gan v.  People,  59  111.  58. 

2.  Aldrich  v.  Grimes,  14  R.  I.  219. 

3.  Reynolds  v.  Hoxsie,  6  R.  I.  463. 

4.  State  v.  Moore,  72  Mo.  285.  See  also 
Conway  v.  Nolte,  11  Mo.  74;  Shaw  v.  Potter, 
50  Mo.  281  ;  Reynolds  v.  Nye,  Freem.  (Miss.) 
462. 

Sale  Should  Be  Adjourned  if  Only  Bidder  Is  Exe- 
cution Plaintiff. —  Ricketts  v.  Unangst,  15  Pa. 
St.  90,  S3  Am.  Dec.  572. 

Adjournment  Improper  if  One  Bidder  Present 
Willing  to  Bid  Full  Amount  of  Demands  Against 
Property.  —  Gilbert  v.  Watts-DeGolyer  Co.,  169 
111.  129,  61  Am.  St.  Rep.  154. 

5.  Russell  v.  Richards,  11  Me.  371,  26  Am. 
Dec.  532 ;  Penn  v.  Craig,  2  N.  J.  Eq.  495 ; 
Tinkom  v.  Purdy,  5  Johns.  (N.  Y.)  345  ;  Fair- 
banks v.  Benjamin,  50  Vt.  99;  Jewett  v.  Guyer, 
38  Vt.  209.  See  also  Wood  v.  Doane,  20  Vt. 
612. 

6.  Wade  v.  Saunders,  70  N.  Car.  270. 

7.  Donaldson  v.  Kerr,  6  Pa.  St.  486.  See 
also  Blossom  v.  Milwaukee,  etc.,  R.  Co.,  3  Wall. 
(U.  S.)  196. 

8.  Patten  v.  Stewart,  26  Ind.  395  ;  Enloe  v. 
Miles,  12  Smed.  &  M.  (Miss.)  147.  See  also 
Thornton  v.  Boyden,  31  111.  200;  Montgomery 
v.  Barrow,  19  La.  Ann.  169. 

767  Volume  XXV. 


9.  Coriell  v.  Ham,  4  Greene  (Iowa)  455,  61 
Am.  Dec.  134;  Weatherby  v.  Slape,  58  N.  J. 
Eq.  550,  78  Am.  St.  Rep.  627  ;  Allen  v.  Cole,  9 
N.  J.  Eq.  286,  59  Am.  Dec.  416. 

Proclamation  Must  Ee  Made  Before  Dispersal  of 
Bidders.  —  Weatherby  v.  Slape,  58  N.  J.  Eq. 
550,  78  Am.  St.  Rep.  627. 

10.  Ollis  v.  Kirkpatrick,  2  Idaho  976. 

11.  Jackson  v.  Spink,  59  111.  404;  Osgood  v. 
Blackmore,  59  111.  261. 

12.  Stump  v.  Reger,  92  Ind.  286 ;  Maple  v. 
Nelson,  31  Iowa  322;  Barber  v.  Tryon,  41  Iowa 
349  ;  Brown  v.  Butters,  40  Iowa  544  ;  Sprott  v. 
Reid,  3  Greene  (Iowa)  489,  56  Am.  Dec.  549; 
De  Jarnette  v.  Verner,  40  Kan.  224. 

13.  Terms  of  Sale  —  Georgia.  —  Jones  v. 
Thacker,  61  Ga.  329;  Phillips  v.  Behn,  19  Ga. 
298. 

Illinois.  —  Bradley  v.  Geo.  Challoner's  Sons 
Co.,  103  111.  App.  618;  McCluskey  v.  McNeely, 
8  111.  578. 

Indiana.  —  Swope  v.  Ardery,  5  Ind.  213; 
Chapman  v.  Harwood,  8  Blackf.  (Ind.)  82,  44 
Am.  Dec.  736. 

New  Hampshire.  —  Chase  v.  Monroe,  30  N. 
H.  427. 

New  York.  —  Holmes  v.  Richmond,  19  Hun 
(N.  Y.)  634;  Russell  v.  Gibbs.  5  Cow.  (N.  Y.) 
390  ;  Robinson  v.  Brennan,  90  N.  Y.  208. 

South  Carolina.  —  Kilgore  v.  Peden,  1  Strobh. 
L.  (S.  Car.)  18. 

Texas.  —  Fuller  v.   East  Texas  Land,  etc., 


Mode  of  Sale. 


SHERIFFS  SALES. 


In  Parcels  or  en  Masse. 


Demanding  immediate  Payment.  —  The  sheriff  need  not  demand  immediate  pay- 
ment, and  may  allow  a  reasonable  time  according  to  the  circumstances;1  but 
in  such  cases  he  must  secure  the  rights  of  the  parties  by  making  a  proper 
memorandum  of  the  sale.8 

b.  Waiver  of  Cash  Sale  by  Agreement.  —  It  seems  that  the  plaintiff 
and  defendant  in  execution  may,  by  agreement,  authorize  the  substitution  of 
other  terms  than  the  cash  sale  required  by  statute.3 

c.  Sales  on  Credit.  —  In  a  few  jurisdictions  statutes  have  been  passed 
allowing  sales  on  credit  in  certain  cases.4 

3.  Credit  on  Judgment — Purchase  by  Execution  Plaintiff. —  The  sheriff  need 
not  require  that  the  execution  creditor  should  advance  money  on  his  bid  when 
the  sole  object  of  the  sale  is  to  satisfy  the  debt  due  to  him,5  but  the  judg- 
ment creditor  must  pay  in  cash  a  sum  sufficient  to  discharge  prior  liens  against 
the  property  before  he  can  require  the  sheriff  to  accept  a  credit  on  his  judg- 
ment as  a  part  payment  of  his  bid.6 

4.  Power  of  Officer  to  Impose  Terms.  —  A  sheriff  cannot  impose  upon  a  pur- 
chaser any  terms  other  than  those  imposed  by  the  law.  If  he  undertakes  by 
any  conditions  of  sale  to  vary  the  relative  position  of  parties  and  to  create 
liabilities  which  the  law  does  not  impose,  the  purchaser  is  not  bound  thereby.7 

XIV.  Mode  of  Sale  —  1.  Sale  in  Parcels  or  en  Masse.  —  It  is  a  general  rule 
that  where  the  property  to  be  sold  consists  of  distinct  lots,  tracts,  or  parcels, 
or  is  susceptible  of  division  without  injury,  it  shall  be  offered  for  sale  in 
parcels  and  not  en  masse.*    In  Oregon  the  statute  provides  that  the  sale  shall 


(Tex. 


Civ.   App.   1893)    23   S.  W. 
Walworth  v.  Readsboro 


Rep. 
24  Vt. 


Aldrich  v. 


427  ;  Kil- 
18  ;  Sauer 

Garland 


Co., 
57i- 

Vermont. 
252. 

Wisconsin.  —  Sauer  v.  Steinbauer,  14  Wis.  70. 

Sale  under  Execution  for  Fines  and  Costs  in 
Criminal  Case  Must  Be  for  Cash.  —  Hall  v.  Doyle, 
35  Ark.  445. 

1.  Ruckle  v.  Barbour,  48  Ind.  274 ; 
Wilcox,  10  R.  I.  405. 

2.  Ruckle  v.  Barbour,  48  Ind.  274. 

3.  See  Chase  v.  Monroe,  30  N.  H. 
gore  v.  Peden,  1  Strobh.  L.  (S.  Car.)  ] 
v.  Steinbauer.  14  Wis.  70. 

4.  See  Hall  v.  Doyle,  35  Ark.  445  ; 
v.  Brown,  23  Gratt.  (Va.)  173. 

Virginia  Statute  Not  Unconstitutional  as  Impair- 
ing Obligation  of  Contract. —  Garland  v.  Brown, 
23  Gratt.  (Va.)  173. 

5.  Nichols  v.  Ketcham,  19  Johns.  (N.  Y.)  84. 
See  also  Russell  v.  Gibbs,  5  Cow.  (N.  Y.)  390. 

6.  Carnahan  v.  Yerkes,  87  Ind.  62. 

7.  Stevenson  v.  Black,  1  N.  J.  Eq.  338 ; 
Umbehauer  v.  Aulenbaugh,  3  W.  &  S.  (Pa.) 
259;  Hellman  v.  Hellman,  4  Rawle  (Pa.)  440. 
See  also  Mode's  Appeal,  6  W.  &  S.  (Pa.)  280. 
Compare  Cable  v:  Byrne,  38  Minn.  534,  8  Am. 
St.  Rep.  696;  Muse  v.  Letterman,  13  S.  &  R. 
(Pa.)  167. 

8.  Sales  in  Parcels  or  en  Masse  —  Alabama.  — 
Brock  v.  Berry,  132  Ala.  95;  Anniston  Pipe 
Works  v.  Williams,  106  Ala.  324,  54  Am.  St. 
Rep.  si. 

California.  —  Hudepohl  v.  Liberty  Hill  Water, 
etc..  Co.,  94  Cal.  588,  28  Am.  St.  Rep.  149 ; 
Gleason  v.  Hill,  65  Cal.  17;  Vigoureaux  v. 
Murphy,  54  Cal.  346;  Browne  v.  Ferrea,  si  Cal. 
552;  San  Francisco  v.  Pixley,  21  Cal.  56. 

District  of  Columbia.  —  Hart  v.  Hines,  10 
App.  Cas.  (D.  C.)  366. 

Georgia.  —  Forbes  v.  Hall,  102  Ga.  47,  66 
Am.  St.  Rep.  152. 


768 


Idaho.  —  Ollis  v.  Kirkpatrick,  2  Idaho  976. 

Illinois.  —  Miller  v.  McAlister,  197  111.  72; 
Henderson  v.  Harness,  184  111.  520;  Brown  v. 
Duncan,  132  111.  413,  22  Am.  St.  Rep.  545; 
Berry  v.  Lovi,  107  111.  612;  Douthett  v.  Kettle, 
104  111.  356;  Bradley  v.  Luce,  99  111.  234;  Mor- 
ris v.  Robey,  73  111.  462;  Rigney  v.  Small,  60 
111.  416;  Osgood  v.  Blackmore,  59  111.  261; 
Phelps  v.  Conover,  25  111.  309 ;  Day  v.  Graham, 
6  111.  435;  Cohen  v.  Menard,  31  111.  App.  503; 
Meacham  v.  Sunderland,  10  111.  App.  123; 
Ridenour  v.  Shideler,  5  111.  App.  180. 
'  Indiana.  —  Brake  v.  Brownlee,  91  Ind.  359; 
Bardeus  v.  Huber,  45  Ind.  235  :  Gregory  v. 
Purdue,  32  Ind.  453  ;  Catlett  v.  Gilbert,  23  Ind. 
614;  West  v.  Cooper,  19  Ind.  1;  Banks  v. 
Bales,  16  Ind.  423;  Reed  v.  Diven,  7  Ind.  189; 
Sherry  v.  Nick  of  the  Woods,  1  Ind.  575.  See 
also  Nelson  v.  Bronnenburg,  81  Ind.  193. 

Iowa.  —  Williams  v.  Allison,  33  Iowa  278  ; 
White  v.  Watts,  18  Iowa  74;  Bradford  v.  Lim- 
pus,  13  Iowa  424.  See  also  Boyd  v.  Ellis,  11 
Iowa  97. 

Kansas.  —  Bell  v.  Taylor,  14  Kan.  277;  John- 
son v.  Hovey,  9  Kan.  61. 

Kentucky.  —  White  v.  Roberts,  (Ky.  1902) 
66  S.  W.  Rep.  758;  Humpich  v.  Drake,  (Ky. 
1898)  44  S.  W.  Rep.  632. 

Michigan.  —  Holton  v.  Moody,  117  Mich. 
321;  Hoffman  v.  Buschman,  95  Mich.  538; 
Udell  v.  Kahn,  31  Mich.  195.  See  also  Geney 
v.  Maynard,  44  Mich.  S78. 

Minnesota.  —  Mohan  v.  Smith,  30  Minn. 
259  ;  Lamberton  v.  Merchants'  Nat.  Bank,  24 
Minn.  281  ;  Tillman  v.  Jackson,  1  Minn.  183. 

Missouri.  —  Gordon  v.  O'Neil,  96  Mo.  350; 
State  v.  Yancy,  61  Mo.  397;  Sheehan  v.  Stack- 
house,  10  Mo.  App.  469. 

New  Jersey.  —  Merwin  v.  Smith,  2  N.  J.  Eq. 
182;  Penn  v.  Craig,  2  N.  J.  Eq.  495. 

New  York.  —  Cunningham  v.  Cassidy,  17  N. 
Y.  276;  O'Donnell  v.  Lindsay,  39  N.  Y.  Super. 
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be  in  parcels  or  otherwise,  as  is  likely  to  bring  the  best  price.1 

2.  Dividing  Property  —  a.  Discretion  of  Officer.  —  The  question  as  to 
the  divisibility  of  the  property  and  the  size  and  value  of  the  parcels  offered 
is  usually  left  to  the  discretion  of  the  officer,2  which,  in  the  absence  of  fraud, 
is  conclusive.3 

b.  Division  by  Direction  of  Defendant.  —  In  some  states,  in  sales  of 
land,  the  defendant  may  furnish  a  plan  of  division  which  must  be  followed  by 
the  officer.4 

3.  When  Sale  en  Masse  Is  Proper.  —  Under  certain  circumstances  a  sale  en 
masse  may  be  necessary,  or  more  expedient  in  order  to  protect  the  interests  of 
all  the  parties. 

a.  Sale  in  Parcels  Impracticable.  —  Where  the  property  is  not  sus- 
ceptible of  division  without  injury,  or  it  appears  that  it  would  sell  for  a  less 
sum  if  offered  in  parcels,  a  sale  en  masse  is  proper.5 

b.  Where  There  Are  No  Bids  on  Separate  Parcels.  —  Where  the 
property  has  been  first  offered  for  sale  in  separate  parcels  and  no  bids  have 
been  received  thereon,  the  officer  may  proceed  to  sell  en  masse.6  In  Illinois 
the  property,  after  being  offered  in  separate  parcels,  should  be  offered 
successively  in  lots  of  two,  three,  etc.,  before  selling  en  masse.11 

c.  Sales  of  Equities  of  Redemption.  —  Where  the  property  to  be  sold 
is  subject  to  a  mortgage,  the  proper  course  is  to  sell  en  masse? 


Ct.  523  ;  Dixon  v.  Dixon,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  652;  Hargin  v.  Wicks,  92 
Hun  (N.  Y.)  155;  Jackson  v.  Newton,  18 
Johns.  (N.  Y.)  355  ;  Ames  v.  Lockwood, 
(Supm.  Ct.)  13  How.  Pr.  (N.  Y.)  555;  Morgan 
v.  Holladay,  (N.  Y.  Super.  Ct.  Spec.  T.)  48 
How.  Pr.  (N.  Y.)  86;  Tugwell  v.  Bussing, 
(Supm.  Ct.)  48  How.  Pr.  (N.  Y.)  89;  Mcln- 
tyre  v.  Sanford,  9  Daly  (N.  Y.)  21. 

North  Carolina.  —  Bevan  v.  Byrd,  3  Jones  L. 
(48  N.  Car.)  397.  See  also  State  v.  Morgan,  7 
Ired.  L.  (29  N.  Car.)  387,  47  Am.  Dec.  329. 

North  Dakota.  —  Power  v.  Larabee,  3  N. 
Dak.  502,  44  Am.  St.  Rep.  577. 

Pennsylvania.  —  Grim  v.  Reinbold,  148  Pa. 
St.  446;  Klopp  v.  Witmoyer,  43  Pa.  St.  219,  82 
Am.  Dec.  561  ;  Rowley  v.  Brown,  1  Binn.  (Pa.) 
61;  Ryerson  v.  Nicholson,  2  Yeates  (Pa.)  516. 
See  also  Smith  v.  Meldren,  107  Pa.  St.  348. 

Rhode  Island.  —  Aldrich  v.  Wilcox,  10  R.  I. 
405- 

Tennessee.  —  Brien  v.  Robinson,  102  Tenn. 
157;  Ballard  v.  Scruggs,  90  Tenn.  585,  25  Am. 
St.  Rep.  703  ;  Cooke  v.  Walters,  2  Lea  (Tenn.) 
116;  Mays  v.  Wherry,  2  Baxt.  (Tenn.)  133; 
Winters  v.  Burford,  6  Coldw.  (Tenn.)  328. 
See  also  Stephens  v.  Taylor,  6  Lea  (Tenn.)  307. 

Texas.  —  New  England  L.  &  T.  Co.  v.  Avery, 
(Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  673.  See 
also  Glasscock  v.  Price,  (Tex.  Civ.  App.  1898) 
45  S.  W.  Rep.  415. 

Wisconsin. — -Raymond  v.  Pauli,  21  Wis. 
531  ;  Bunker  v.  Rand,  19  Wis.  233,  88  Am.  Dec. 
684;  Vilas  v.  Reynolds,  6  Wis.  214. 

Canada.  —  Montreal  L.,  etc.,  Co.  v.  Fauteux, 
3  Can.  Sup.  Ct.  41 1. 

New  York  Statute  Directory  Only.  —  Cunning- 
ham v.  Cassidy,  17  N.  Y.  276:  Dixon  v.  Dixon, 
(Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  652. 

In  Michigan  Mode  of  Sale  of  Personal  Property 
Discretionary  with  Officer.  —  Perkins  v.  Spauld- 
ing,  2  Mich.  157. 

1.  Balfour  v.  Burnett,  28  Oregon  72;  British 
Columbia  Bank  v.  Page,  7  Oregon  454. 
25  C.  of  L.— 49 


2.  Nelson  v.  Bronnenburg,  81  Ind.  193; 
Evans  v.  Crone,  17  Pa.  Co.  Ct.  86;  Furbush  v. 
Greene,  108  Pa.  St.  507. 

3.  Nelson  v.  Bronnenburg,  81  Ind.  193. 

4.  Taylor  v.  Trulock,  59  Iowa  558. 
In  Arkansas  Owner  May  Direct  Division  if  Tract 

over  Forty  Acres.  —  Field  v.  Dortch,  34  Ark. 
399;  Reynolds  v.  Tenant,  51  Ark.  84. 

5.  When  Sale  en  Masse  Proper  —  Illinois.  — 
McLean  County  Bank  v.  Flagg,  31  111.  290,  83 
Am.  Dec.  224. 

Kentucky.  —  Lawrence  v.  Speed,  2  Bibb 
(Ky.)  401. 

Michigan.  —  Geney  v.  Maynard,  44  Mich. 
578. 

Missouri.  —  Hammond  v.  Scott,  12  Mo.  8. 
Nebraska.- — See    Craig    v.    Stevenson,  15 
Neb.  362. 

New  lersey.  —  Vanduyne  V.  Vanduyne,  16  N. 
J.  Eq.  93. 

North  Carolina.  —  Wilson  v.  Twitty,  3  Hawks 
(10  N.  Car.)  44,  14  Am.  Dec.  569;  Davis  v. 
Abbott,  3  Ired.  L.  (25  N.  Car.)  137. 

Pennsylvania.  —  Smith  v.  Meldren,  107  Pa. 
St.  348;  Prior  v.  Britton,  2  Yeates  (Pa.)  549. 

6.  Bressler  v.  Martin,  42  111.  App.  356 ;  Nix 
v.  Williams,  no  Ind.  234;  Mugge  v.  Helge- 
meier,  81  Ind.  120;  Weaver  v.  Guyer,  59  Ind. 
195;  Wilson  v.  Cory,  114  Iowa  208;  Lamb  v. 
McConkey,  76  Iowa  47.  See  also  Henderson  v. 
Harness,  184  111.  520  ;  Van  Valkenburg  v. 
School  Trustees,  66  111.  103  ;  Phelps  v.  Conover, 
25  111.  309  ;  Burmeister  v.  Dewey,  27  Iowa  468. 
Contra,  Udell  v.  Kahn,  31  Mich.  195. 

7.  Miller  v.  McAlister,  197  111.  72;  Hender- 
son v.  Harness,  184  111.  520;  Douthett  v.  Kettle, 
104  111.  356;  Morris  v.  Robey,  73  111.  462; 
Phelps  v.  Conover,  25  111.  309 ;  Cohen  v. 
Menard,  31  III.  App.  503. 

8.  Plimpton  v.  Goodell,  143  Mass.  365  ;  Coch- 
ran v.  Goodell,  131  Mass.  464;  Webster  v. 
Foster,  15  Gray  (Mass.)  31;  Carpenter  v. 
Simmons,  (N.  Y.  Super.  Ct.  Gen.  T.)  28  How. 
Pr.  (N.  Y.)  12;  Tifft  v.  Barton,  4  Den.  (N.  Y.) 
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4.  Offering  by  Both  Methods.  —  It  has  been  held  that  the  officer  may  offer 
the  property  for  sale  by  both  methods,  reserving  the  bids,  and  if  a  larger 
amount  is  bid  for  the  property  en  masse  than  the  aggregate  of  the  bids  on  the 
separate  parcels,  he  may  sell  it  en  masse.1 

5.  Waiver  of  Sale  in  Parcels  by  Defendant.  —  The  rule  requiring  a  sale  in 
parcels  may  be  waived  by  the  defendant  in  execution,8  and  such  waiver  may 
be  implied  from  his  acquiescence  in  the  sale,3  or  by  his  delay  in  objecting 
thereto.4 

6.  Effect  of  Sale  en  Masse.  —  By  the  great  weight  of  authority,  a  sale  en 
masse  which  should  have  been  made  in  parcels  is  not  void,  but  is  merely 
voidable.5  A  few  decisions,  however,  hold  that  the  sale  is  void;6  or  that  it 
is  prima  facie  void,  and  a  purchaser  claiming  thereunder  must  show  that  such 
sale  was  justifiable.7 

7.  Preiumption  that  Sale  Was  Made  in  Proper  Manner.  —  In  the  absence  of 
proof  to  the  contrary  it  will  be  presumed  that  the  sale  was  made  in  the  proper 
manner.8 

XV.  General  Conduct  of  Sale —  1.  In  General.  —  The  sheriff,  in  conduct- 
•ng  a  sale,  is  the  legally  constituted  agent  of  both  the  plaintiff  and  defendant, 
and  any  discretion  with  which  he  is  vested  in  the  conduct  of  the  sale  must  be 


171.    See  also  Craig  v.  Stevenson,  15  Neb.  362. 

Compare  Hull  v.  Carnley,  17  N.  Y.  202. 

Rule  Otherwise  Where  Mortgagor  Has  Con- 
veyed His  Equity  in  the  Different  Parcels  to  Differ- 
ent Grantees.  —  North  v.  Dearborn,  146  Mass.  17. 

1.  Bressler  v.  Martin,  42  111.  App.  356. 

2.  Joyce  v.  Madison  First  Nat.  Bank,  62  Ind. 
188;  Stephens  v.  Baird,  9  Cow.  (N.  Y.)  274; 
Vilas  v.  Reynolds,  6  Wis.  214.  See  also  Hude- 
pohl  v.  Liberty  Hill  Water,  etc.,  Co.,  94  Cal. 
588,  28  Am.  St.  Rep.  149;  Hargin  v.  Wicks, 
92  Hun  (N.  Y.)  155- 

Failure  of  Defendant  to  Inform  Officer  of  True 
Nature  and  Situation  of  Land  Waives  Objec- 
tion to  Sale  en  Masse. —  Smith  v.  Randall,  6 
Cal.  47,  6s  Am.  Dec.  475. 

3.  Reynolds  v.  Tenant,  51  Ark.  84;  Power  v. 
Larabee,  3  N.  Dak.  502,  44  Am.  St.  Rep.  577. 

4.  Hay  v.  Baugh,  77  111.  500  ;  Rigney  v.  Small, 
60  111.  416. 

5.  Sale  Voidable  Only  —  Alabama.  —  Anniston 
Pipe  Works  v.  Williams,  106  Ala.  324,  54  Am. 
St.  Rep.  51.  ' 

California.  —  Hudepohl  v.  Liberty  Hill  Water, 
etc.,  Co.,  94  Cal.  588,  28  Am.  St.  Rep.  149; 
Vigoureaux  v.  Murphy,  54  Cal.  346  ;  San  Fran- 
cisco v.  Pixley,  21  Cal.  56. 

Illinois.  —  McHany  v.  Schenk,  88  111.  357; 
Rigney  v.  Small,  60  111.  416;  Osgood  v.  Black- 
more,  59  111.  261  ;  Day  v.  Graham,  6  111.  435. 
See  also  Palmer  v.  Riddle,  180  111.  461. 

Indiana.  —  Nelson  v.  Bronnenburg,  81  Ind. 
193  ;  Jones  v.  Kokomo  Bldg.  Assoc.,  77  Ind.  340; 
Weaver  v.  Guyer,  59  Ind.  195. 

Iowa.  —  Williams  v.  Allison,  33  Iowa  278; 
Bradford  v.  Limpus,  13  Iowa  424.  See  also 
Wood  v.  Young,  38  Iowa  103. 

Kansas.  —  Bell  v.  Taylor,  14  Kan.  277;  John- 
son v.  Hovey,  9  Kan.  61. 

Michigan.  —  Holton  v.  Moody,  117  Mich.  321  ; 
Hoffman  v.  Buschman,  95  Mich.  538. 

Minnesota.  —  Lamberton  v.  Merchants'  Nat. 
Bank,  24  Minn.  281  ;  Tillman  v.  Jackson,  1 
Minn.  183. 

Missouri.  —  Lewis  v.  Whitten,  112  Mo.  318; 
Bouldin  v.  Ewart,  63  Mo.  330 ;  State  v.  Yancy, 


61  Mo.  397;  Fine  v.  St.  Louis  Public  Schools, 
30  Mo.  166  ;  Rector  v.  Hartt,  8  Mo.  448,  41  Am. 
Dec.  650.  See  also  Lisa  v.  Lindell,  21  Mo.  127, 
64  Am.  Dec.  222. 

New  Jersey.  —  Boylan  v.  Kelly,  36  N.  J.  Eq. 
331.  See  also  Vanduyne  v.  Vanduyne,  16  N.  J. 
Eq.  93  ;  Penn  v.  Craig,  2  N.  J.  Eq.  495. 

Netv  York.  —  Cunningham  v.  Cassidy,  17  N. 
Y.  276  ;  O'Donnell  v.  Lindsay,  39  N.  Y.  Super. 
Ct.  523  ;  Dixon  v.  Dixon,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  652;  Bennett  v.  Bagley,  22 
Hun  (N.  Y.)  408;  Mclntyre  v.  Sanford,  9  Daly 
(N.  Y.)  21. 

North  Carolina.  — ■  McCanless  v.  Flinchum,  98 
N.  Car.  358. 

North  Dakota.  —  Power  v.  Larabee,  3  N.  Dak. 
502,  44  Am.  St.  Rep.  577. 

Texas.  —  See  New  England  L.  &  T.  Co.  v. 
Avery,  (Tex.  Civ.  App.  1897)  41  S.  W.  Rep. 
673;  Glasscock  v.  Price,  (Tex.  Civ.  App.  1898) 
45  S.  W.  Rep.  415. 

Wisconsin.  - — Raymond  v.  Pauli,  21  Wis.  531  ; 
Bunker  v.  Rand,  19  Wis.  253,  88  Am.  Dec.  684. 
See  also  Raymond  v.  Holborn,  23  Wis.  57. 

In  Canada  Valid  as  to  Innocent  Purchaser  in 
Absence  of  Fraud  or  Collusion.  —  Connecticut, 
etc.,  R.  Co.  v.  Morris,  14  Can.  Sup.  Ct.  318. 

In  Indiana  Earlier  Cases  Held  Sale  to  Be  Void. 
—  Bardeus  v.  Huber,  45  Ind.  235 ;  Catlett  v. 
Gilbert,  23  Ind.  614;  Banks  v.  Bales,  16  Ind. 
423  ;  Sherry  v.  Nick  of  the  Woods,  1  Ind.  575. 
See  also  Tyler  v.  Wilkerson,  27  Ind.  450 ;  Reed 
v.  Diven,  7  Ind.  189. 

6.  Brien  v.  Robinson,  102  Tenn.  157;  Ballard 
v .  Scruggs,  90  Tenn.  585,  25  Am.  St.  Rep.  703  ; 
Cooke  v.  Walters,  2  Lea  (Tenn.)  116;  Mays  v. 
Wherry,  2  Baxt.  (Tenn.)  133.  See  also  Winters 
v.  Burford,  6  Coldw.  (Tenn.)  328 ;  Forbes  v. 
Hall,  102  Ga.  47,  66  Am.  St.  Rep.  152;  Udell  v. 
Kahn,  31  Mich.  195. 

7.  Grim  v.  Reinbold,  148  Pa.  St.  446 ;  Klopp 
v.  Witmoyer,  43  Pa.  St.  219,  82  Am.  Dec.  561. 
See  also  Ryerson  v.  Nicholson,  2  Yeates  (Pa.) 
516. 

8.  Foley  v.  Kane,  53  Iowa  64 ;  Love  v. 
Cherry,  24  Iowa  204. 

770  Volume  XXV. 


Bids. 


SHERIFFS'  SALES. 


Transfer  of  Bid. 


fairly  and  impartially  exercised  for  the  benefit  of  all  concerned.1  Any  abuse 
of  this  discretion  will  be  relieved  against  in  equity,  although  there  may  have 
been  a  formal  compliance  with  all  statutory  requirements.8 

2.  Selling  at  Public  Vendue.  —  It  is  a  general  requirement  that  a  sheriff's 
sale  must  be  made  at  public  vendue.3 

3.  Designating  Property  or  Interest  to  Be  Sold  —  a.  IDENTIFYING  PARTICU- 
LAR Property.  —  The  officer  must  point  out  and  designate  specifically  the 
property  intended  to  be  sold.  He  cannot  sell  any  undesignated  pprtion 
of  a  tract  of  land  or  articles  of  personal  property  which  are  not  identified  and 
distinguished  from  others  of  the  lot  from  which  they  are  to  be  taken.4 

b.  Stating  Nature  of  Interest.  —  The  sheriff  should  make  known  to 
the  bidders  the  nature  of  the  interest  which  he  offers  for  sale.5 

4.  Withdrawal  of  Property  from  Sale  —  a.  On  Payment  of  Debt.  —  If,  dur- 
ing the  progress  of  a  sale,  the  debtor,  or  any  other  responsible  person  for  his 
benefit,  offers  to  pay  the  debt,  the  sheriff  may  accept  the  offer  and  withdraw 
the  property  from  sale.6 

b.  To  Prevent  Sacrifice.  —  The  sheriff  is  not  obliged  to  sell  for  a 
grossly  inadequate  price,  and  to  prevent  a  sacrifice  of  the  property  he  may 
withdraw  the  same  from  sale  and  return  no  sale  for  want  of  bidders.7 

XVI.  Bids — 1.  Manner  of  Making  Bids.  —  A  bid  need  not  be  made  by 
the  bidder  in  person,  but  may  be  made  through  an  agent,8  or  in  writing,9 
but  the  officer  must  cry  a  bid  in  writing  regularly  at  the  sale;10  and  it 
has  been  held  that  written  bids  must  be  delivered  to  the  officer  at  the  sale, 
as  the  receipt  of  such  bids  by  the  officer  at  other  times  and  places  would 
constitute  him  the  agent  of  such  bidders  and  invalidate  the  sale.11 

2.  Sale  to  Highest  Bidder.  — The  sale  should  be  made  to  the  highest  quali- 
fied bidder, 12  and  where  the  officer  refuses  to  call  the  highest  bid  and  strikes 
off  the  property  to  a  lower  bidder,  equity  will  order  the  sale  resumed  at  the 
point  of  the  uncalled  bid  and  have  the  property  struck  off  to  such  bidder  in 
case  no  higher  bid  is  thereafter  made.13 

On  Failure  of  the  Highest  Bidder  to  Comply  with  His  Bid  the  sheriff  has  no  authority, 
without  a  resale,  to  convey  the  property  to  the  next  highest  bidder. 14 

3.  Transfer  of  Bid.  —  The  successful  bidder  may  transfer  his  bid  to  a  differ- 
ent person,  who,  upon  compliance  therewith,  is  entitled  to  a  conveyance  of 
the  property  from  the  sheriff.15 

1.  Swortzell  v.  Martin,  16  Iowa  519;  Rey-  7.  Reynolds  v.  Nye,  Freem.  (Miss.)  462; 
nolds  v.  Nye,  Freem.  (Miss.)  462;  Conway  v.  Davis  v.  McCann,  143  Mo.  172;  Conway  v. 
Nolte,  11  Mo.  74;  Bevan  v.  Byrd,  3  Jones  L.  Nolte,  11  Mo.  74.  See  also  Shaw  v.  Potter,  50 
(48  N.  Car.)  397;  Sparling  v.  Todd,  27  Ohio  Mo.  281. 

St.   521.     See  also  Shaw  v.  Potter,   50   Mo.  8.  Bids.  —  Merwin  v.  Smith,  2  N.  J.  Eq.  182. 

281.  9.  Dickerman  v.  Burgess,  20  111.  267;  Spar- 

2.  Cummins  v.  Little,  16  N.  J.  Eq.  48.  ling  v.  Todd,  27  Ohio  St.  521. 

3.  Sheehy  v.  Graves,  58  Cal.  449 ;  Dickerman  10.  Dickerman  v.  Burgess,  20  111.  267. 
v.  Burgess,  20  111.  266  ;  Owen  v.  Barksdale,  8  11.  Sparling  v.  Todd,  27  Ohio  St.  521. 

Ired.  L.  (30  N.  Car.)  81,  47  Am.  Dec.  348;  12.  Thompson  v.  McManama,  2  Disney  (Ohio) 

Bingham  v.  Young,  10  Pa.  St.  395.    See  also  213.    See  also  Zantzinger  v.  Pole,  1  Dall.  (Pa.) 

Mechanics'  Bank  v.  Pitt,  44  Mo.  364;  Hutchin-  419. 

son  v.  Cassidy,  46  Mo.  431  ;  Klopp  v.  Witmoyer,  13.  Duffy  v.  Rutherford,  21  Ga.  363,  68  Am. 

43  Pa.  St.  219,  82  Am.  Dec.  561.  Dec.  459.    See  also  U.  S.  v.  Vestal,  4  Hughes 

4.  Designating  Property  to  Be  Sold.  —  Doloach  (U.  S.)  467. 

v.  State  Bank,  27  Ala.  437;  Marmaduke  v.  Ten-  14.   Swortzell  v.  Martin,  16  Iowa  519;  Thomp- 

nant,  4  B.  Mon.  (Ky.)   210;  Jackson  v.  De  son   v.    McManama,    2    Disney    (Ohio)  213. 

Lancey,  13  Johns.  (N.  Y.)  537,  7  Am.  Dec.  403;  Contra,  Cummings  v.  MacGill,  2  Murph.  (6  N. 

Warring  v.  Loomis,  4  Barb.  (N.  Y.)  484  ;  Shel-  Car.)  357. 

don  v.  Soper,  14  Johns.  (N.  Y.)  352;  Wooters  Sale  irregular  but  Not  Void.  —  O'Bryan  v. 

v.  Arledge,  54  Tex.  395.  Davis,  103  Ala.  429. 

5.  Com.  v.  Dickinson,  ?  B.  Mon.  (Ky.)  506,  15.  Transfer  of  Bid.  —  Carter  v.  Spencer,  7 
43  Am.  Dec.  139,  note;  Wolford  v.  Phelps,  2  Ired.  L.  (29  N.  Car.)  14;  Den  v.  Kelly,  3  Murph. 
J.  J.  Marsh.  (Ky.)  31.  See  also  Southern  Mut.  (7  N.  Car.)  507;  Testerman  v.  Poe.  2  Dev.  &  B. 
Ins.  Co.  v.  Pike,  33  La.  Ann.  823.  L.  (19  N.  Car.)   103.    See  also  Thompson  v. 

6.  U.  S.  v.  Vestal.  4  Hughes  (U.  S.)  467-  McManama.  2  Disney  (Ohio)  213. 
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4.  Right  of  Bidder  to  Withdraw  Bid.  —  The  bidder  has  a  right  to  withdraw 
his  bid  without  incurring  any  liability  at  any  time  before  the  property  is  actu- 
ally struck  off  to  him,1  and  the  sheriff  has  no  authority  to  prescribe  conditions 
which  deprive  him  of  this  right.2 

5.  Release  of  Bidders  —  a.  On  Order  of  Court  Staying  Sale.  —  An 
order  of  court  staying  a  sale  on  execution  authorizes  the  sheriff  to  relieve  from 
their  bids  persons  to  whom  portions  of  the  property  had  been  struck  off 
before  notice  of  the  stay  reached  the  officer  in  actual  charge  of  the  sale.3 

By  Acceptance  of  Higher  Bid.  —  The  acceptance  of  a  higher  bid 
releases  prior  bidders  from  liability.4 

6.  Rejection  of  Bids.  —  The  sheriff  has  the  right  to  judge  of  the  solvency  of 
bidders  and  the  sufficiency  of  security  offered  by  them,  and  may  refuse  to 
accept  the  bid  of  an  insolvent  or  irresponsible  party,5  or  a  bid  beyond  the 
amount  that  he  believes  the  bidder  able  to  make  good;6  and  it  seems  that  he 
may,  as  a  guaranty  of  the  bidder's  good  faith,  require  a  deposit  to  be  made 
with  the  bid.7  The  sheriff  should  reject  a  bid  coupled  with  an  unauthorized 
condition  as  to  the  manner  of  payment,8  or  that  of  an  insolvent  agent  who 
bids  in  excess  of  his  authority.9 

Implied  Rejection  —  Adjournment.  —  Where  a  sale  is  adjourned,  bids  made  prior 
to  such  adjournment  are  impliedly  rejected,  and  the  bidder  does  not  incur 
any  liability  on  account  of  his  bid,10  or  any  right  to  demand  a  conveyance  to 
him  of  the  property.11 

XVII.  Opening  Sale  on  Advance  Bid.  —  The  question  of  opening  a  sale 
on  the  offer  of  an  advance  bid  has  been  very  thoroughly  discussed  in  the  title 
Judicial  Sales,12  and  the  rules  there  laid  down  will  apply  to  sheriffs'  sales.13 

XVIII.  Resale  upon  Refusal  of  Successful  Bidder  to  Comply  with  Bid. 
—  As  a  general  rule,  where  the  successful  bidder  at  a  sheriff,'s  sale  refuses  to 
comply  with  his  bid,  the  sheriff  may  disregard  the  bid  and  resell  the  prop- 
erty.14   He  is  not  obliged  to  treat  the  sale  as  made,  and  endeavor  to  collect 


1.  Withdrawal  of  Bid. —  Fisher  v.  Seltzer,  23 
Pa.  St.  308,  62  Am.  Dec.  335.  See  also  Donald- 
son v .  Kerr,  6  Pa.  St.  486 ;  Blossom  "-v.  Mil- 
waukee, etc.,  R.  Co.,  3  Wall.  (U.  S.)  196. 

2.  Fisher  v.  Seltzer,  23  Pa.  St.  308,  62  Am. 
Dec.  335. 

3.  Release  of  Bidder. —  Bernheim  v.  Daggett, 
(Brooklyn  City  Ct.  Gen.  T.)  12  Abb.  N.  Cas. 
(N.  Y.)  316,  affirmed  84  N.  Y.  670. 

4.  Swortzell  v.  Martin,  16  Iowa  519. 

5.  Rejecting  Bids. —  Michel  v.  Kaiser,  25  La. 
Ann.  57;  State  v.  Johnston,  1  Hayw.  (2  N. 
Car.)  293.  See  also  Merwin  v.  Smith,  2  N.  J. 
Eq.  182. 

6.  Michel  v.  Kaiser,  25  La.  Ann.  57. 

7.  See  National  Bank  v.  Sprague,  20  N.  J. 
Eq.  159- 

8.  Swope  v.  Ardery,  5  Ind.  213. 

9.  Massey  v.  Bowles,  99  Ga.  216. 

10.  Donaldson  v.  Kerr,  6  Pa.  St.  486. 

11.  See  Blossom  v.  Milwaukee,  etc.,  R.  Co.,  3 
Wall.  (U.  S.)  196. 

12.  Vol.  17,  pp.  1006-1010. 

13.  In  Nebraska  it  has  been  held  that  where 
a  sale  of  land  by  a  sheriff  is  in  all  respects 
fairly  and  legally  made,  an  offer  of  an  in- 
creased bid,  on  behalf  of  the  defendant,  in  case 
a  resale  is  ordered,  is  not  sufficient  absolutely 
to  require  the  court  to  set  the  sale  aside.  It  is 
a  matter  of  discretion  with  the  court  to  which 
the  offer  is  made  to  accept  it  or  not,  and  unless 
an  abuse  of  such  discretion  be  clearly  shown, 
an  appellate  court  has  no  right  to  interfere. 
State  Bank  V.  Green,  11  Neb.  303. 


In  Pennsylvania  it  has  been  held  that  where 
the  purchaser  at  a  sheriff's  sale  had  a  judg- 
ment which  was  the  first  lien  on  the  property 
and  was  larger  than  any  bid  made  at  any  time 
for  the  property,  and  after  the  sale  an  advance 
bid  was  made,  the  court  properly  accepted  an 
offer  of  the  purchaser  to  give  an  additional 
credit  on  his  judgment  for  the  amount  of  such 
advance  bid  and  refused  to  set  aside  the  sale, 
and  properly  refused  to  entertain  a  second  ad- 
vance bid  from  the  same  person  who  made  the 
first.  Hollister  v.  Vanderlin,  165  Pa.  St.  248, 
36  W.  N.  C.  (Pa.)  41. 

14.  Resale.  —  Durnford  v.  Degruys,  8  Mart. 
(La.)  220,  13  Am.  Dec.  285;  Slater  v.  Lamb, 
150  Mass.  239;  Wilson  v.  Loring,  7  Mass.  392; 
Isler  v.  Colgrove,  75  N.  Car.  334 ;  Roberts  v. 
Westbrook,  1  Coldw.  (Tenn.)  115. 

As  to  Resale  at  Bidder's  Risk.  —  See  infra,  this 
title,  Enforcement  of  Bid. 

Readvertisement  or  Notice  Not  Necessary.  — 
Humphrey  v.  McGill.  59  Ga.  649 ;  Illingworth 
v.  Miltenberger,  1 1  Mo.  80.  See  also  Conway 
v.  Nolte.  11  Mo.  74. 

Second  Seizure  Not  Necessary. —  Under  the  Mas- 
sachusetts statute,  where  a  purchaser  has  made 
a  deposit,  but  refused  to  complete  the  sale,  the 
sheriff  may,  after  notice  of  the  time  and  place 
appointed  for  a  resale,  resell  without  making 
or  recording  another  seizure,  if  no  rights  of 
third  persons  have  intervened.  Croacher  v. 
Oesting,  143  Mass.  195. 

Resale  Before  Expiration  of  Time  Allowed  for 
Payment. —  Where  property  was  sold  by  the 
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the  purchase  money  from  the  bidder.1 

XIX.  Memorandum  of  Sale  —  Necessity  of  Memorandum  —  Statute  of 
Frauds  —  1.  Generally.  —  Sales  of  land  on  execution,  the  same  as  private  and 
auction  sales  of  land,3  are  within  the  statute  of  frauds,  and  unless  the  officer 
makes  some  note  or  memorandum  of  the  sale,  the  contract  cannot  be  enforced.3 

Contra  Decisions.  —  There  are  a  few  cases  which  seem  to  hold  that  execution 
sales  are  not  within  the  statute  of  frauds,  but  from  examination  it  is  apparent 
that  these  decisions  apply  to  judicial  sales  or  are  governed  by  statutory  pro- 
visions.4 

if  No  Memorandum  is  Made,  the  sale  is  not  necessarily  invalid.5 
Applies  Only  to  strict  Execution  Sales.  —  It  is  only  execution  sales  that  require  a 
memorandum  under  the  statute  of  frauds,  and  this  constitutes  one  of  the  dis- 
tinctions from  judicial  sales.6 

In  Alabama  it  is  held  that  "  judicial  sales  are  not  taken  out  of  the  statute  of 
frauds  until  the  decree  of  confirmation,  and  then  only  by  virtue  of  that 
decree."  7 

Memorandum  of  Execution  Sale  Similar  to  Memorandum  of  Auction  Sale.  —  The  sheriff  is 
generally  required  to  make  an  execution  sale  at  public  auction,  and  although 
he  acts  as  an  officer  of  the  law,  he  also  occupies  a  position  similar  to  an 
auctioneer,  and  many  of  the  rules  governing  the  memorandum  of  sale  made 
by  an  auctioner  in  relation  to  the  statute  of  frauds  apply.** 

2.  Contents  of  Memorandum  —  a.  Name  of  Purchaser.  —  The  legal  status 
of  a  sheriff  making  a  sale  on  execution,  in  relation  to  the  judgment  debtor 


sheriff  and  the  purchaser  had  until  five  o'clock 
in  the  afternoon  to  pay  the  money,  the  law  re- 
quiring the  sale  to  be  before  five,  the  sheriff 
had  no  right  to  resell  a  few  minutes  before  five  ; 
and  a  tender  of  the  money  on  the  next  morning 
by  the  first  purchaser  was  sufficient.  Conway 
v.  Nolte,  ii  Mo.  74. 

1.  Bradley  v.  Geo.  Challoner's  Sons  Co.,  103 
111.  App.  618.  See  also  Bisbee  v.  Hall,  3  Ohio 
449- 

The  Officer  Is  Not  Liable  to  the  Execution  De- 
fendant for  failing  to  sue  the  first  bidder  for 
the  difference  between  the  two  bids,  where  the 
second  sale  is  for  an  amount  less  than  that  bid 
at  the  first.  Roberts  v.  Westbrook,  1  Coldw. 
(Tenn.)  115. 

2.  See  Dawson  v.  Miller,  20  Tex.  171,  70  Am. 
Dec.  380;  Simonds  v.  Catlin,  2  Cai.  (N.  Y.)  60. 

In  Robi  nson  v.  Garth,  6  Ala.  204,  41  Am. 
Dec.  47,  the  court  said  :  "  We  are  unable  to  per- 
ceive any  difference  in  this  respect  between 
sheriffs'  sales  and  other  public  sales  of  land  at 
vendue." 

3.  Statute  of  Frauds  — ■  United  States.  —  Rem- 
ington v.  Linthicum,  14  Pet.  (U.  S.)  84. 

Alabama.  —  Hutton  v.  Williams,  35  Ala.  503, 
76  Am.  Dec.  297  ;  Robinson  v.  Garth,  6  Ala. 
204,  41  Am.  Dec.  47. 

Indiana.  —  Chapman  v.  Harwood,  8  Blackf. 
(Ind.)  82,  44  Am.  Dec.  736;  Hunt  v.  Gregg,  8 
Blackf.  (Ind.)  605  ;  Ennis  v.  Waller,  3  Blackf. 
(Ind.)  472;  Maher  v.  Mtna  L.  Ins.  Co.,  116 
Ind.  486,  9  Am.  St.  Rep.  880;  Gossard  v.  Fergu- 
son, 54  Ind.  519;  Ruckle  v.  Barbour,  48  Ind. 
274;  Hadden  v.  Johnson.  7  Tnd.  394. 

Kentucky.  —  Linn-Boyd  Tobacco  Warehouse 
Co.  v.  Terrill,  3  Bush  (Ky.)  463. 

Maryland.  —  Barney  V.  Patterson,  6  Har.  & 
J.  (Md\)  182. 

Missouri.  —  Hartt  v.  Rector.  13  Mo.  498.  53 
Am.  Dec.  157;  Alexander  v.  Merry,  9  Mo.  514; 
Evans  v.  Ashley,  8  Mo.  177. 
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New  York.  —  Simonds  v.  Catlin,  2  Cai.  (N. 
Y.)  60;  Jackson  v.  Catlin,  2  Johns.  (N.  Y.)  248, 
3  Am.  Dec.  415. 

South  Carolina.  —  Secrist  v.  Twitty,  1  Mc- 
Mull.  L.  (S.  Car.)  255;  Elfe  v.  Gadsden,  1 
Strobh.  L.  (S.  Car.)  225. 

Texas.  —  Dawson  v.  Miller,  20  Tex.  171,  70 
Am.  Dec.  380. 

Virginia.  —  Brent  v.  Green,  6  Leigh  (Va.)  16. 

4.  Emley  v.  Drum,  36  Pa.  St.  123;  Tate  v. 
Greenlee,  4  Dev.  L.  (15  N.  Car.)  149,  in  which 
case  the  opinion  speaks  of  judicial  sales  and 
confines  the  reasoning  to  such. 

In  Nichol  v.  Ridley,  5  Yerg.  (Tenn.)  63,  2( 
Am.  Dec.  254,  the  court  said :  "  It  is  settled 
that  a  sale  of  real  estate  by  the  sheriff  is  not 
within  the  provisions  of  the  statute  of  frauds 
and  perjuries."  The  cases  cited  by  the  court 
do  not  support  the  decision. 

5.  Alexander  v.  Merry,  9  Mo.  514;  Ruckle  v. 
Barbour,  48  Ind.  274,  wherein  the  court  said  : 
"  Such  sale  is  not  void,  but  voidable  merely, 
and  may  be  executed  by  the  parties,  though 
neither  party  is  bound  to  execute  it,  because  the 
law  affords  no  remedy.  When  the  sale  is  taken 
out  of  the  operation  of  the  statute  by  a  memo- 
randum or  acts  of  part  performance,  it  may  be 
enforced." 

6.  Distinguishing  Execution  from  Judicial  Sales. 

■ —  Smith  v.  Arnold.  5  Mason  (U.  S.)  420  ;  Hut- 
ton  v.  Williams,  35  Ala.  503,  76  Am.  Dec.  279; 
Linn-Boyd  Tobacco  Warehouse  Co.  v.  Terrill, 
13  Bush  (Ky.)  463.  See  the  title  Judicial 
Sai.f.s,  vol.  17,  p.  948. 

7.  Hutton  v.  Williams,  35  Ala.  503,  76  Am. 
Dec.  279. 

8.  Sec  Robinson  v.  Garth,  6  Ala.  204,  41  Am. 
Dec.  47:  Hunt  v.  Gregg,  8  Blackf.  (Ind.)  105. 

See  White  v.  Farley,  81  Ala.  563,  wherein  the 
court  said  :   "  Though  not  properly  auctioneers, 
nevertheless  sheriffs,  being  accredited  by  law, 
stand  in  the  attitude  of  auctioneers,  who  are 
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and  creditor,  is  not  well  defined  by  the  cases,1  but  it  is  decided  that  the 
sheriff  acts  as  the  legal  agent  of  the  purchaser  for  the  purpose  of  binding  him 
to  the  contract  of  sale,3  and  has  authority  to  sign  the  purchaser's  name,  which 
must  be  contained  in  the  memorandum  of  sale  in  order  that  the  contract  may 
be  enforced  against  the  purchaser.3 

b.  Signature  of  Officer.  —  As  it  is  generally  provided  by  law  that  the 
sheriff  shall  execute  a  deed  of  the  land  to  the  purchaser,  there  is  some  doubt 
whether  the  sheriff  need  sign  the  memorandum  in  order  that  he  may  be 
charged,  but  the  decisions  seem  to  hold,  or  at  least  intimate,  that' the  memo- 
randum must  be  signed  by  the  officer  or  by  a  person  lawfully  authorized.4 

c.  Description  of  Property.  —  The  memorandum  must  also  specify 
with  sufficient  certainty  the  land  sold  in  order  that  it  may  be  identified.5 

3.  Of  What  Memorandum  May  Consist  —  a.  Entry  in  Sales  Book. — 
The  memorandum  may  consist  of  an  entry  in  the  sheriff's  sales  book,  made  at 
the  time  of  or  just  after  the  sale,6  but  it  is  held  that  such  an  entry  is  only 
prima  facie  evidence  of  the  facts  therein  stated.7 

Best  Evidence  of  Sale.  —  An  entry  made  on  a  slip  of  paper  or  in  a  memorandum 
book  at  the  time  of  the  sale  is  not  necessarily  the  best  evidence  of  the  sale, 
and  it  is  held  that  where  the  law  requires  the  sheriff  to  make  such  entries  in 
his  official  sales  book,  such  book  affords  competent  evidence.8 

b.  Sheriff's  Return  May  Constitute  Memorandum.  —  The  official 
return  of  the  sheriff  containing  a  statement  and  the  terms  of  the  sale  is  a  suffi- 
cient memorandum  to  satisfy  the  statute.9 

c.  Certificate  of  Sale  May  Constitute  Memorandum.  —  In  those 
states  which  require  the  sheriff's  proceedings  to  be  stated  in  a  certificate  of 
sale,  such  certificate  may  constitute  a  memorandum  under  the  statute.10 

XX.  Certificate  of  Sale  —  1.  Necessity  for.  —  In  many  of  the  states  the 


empowered  as  agents  for  both  the  seller  and  the 
purchaser,  to  make  the  requisite  written  memo- 
randum." 

1.  See  the  discussion  by  the  court  in  Hunt  v. 
Gregg,  8  Blackf.  (Ind.)  109.  See  also  Robinson 
v.  Garth,  6  Ala.  204,  41  Am.  Dec.  47;  Linn 
Boyd  Tobacco  Warehouse  Co.  v.  Terrill,  13 
Bush  (Ky.)  463  ;  Galpin  v.  Lamb,  29  Ohio  St. 
529;  Weidler  v.  Farmer's  Bank,  11  S.  &  R. 
(Pa.)  134;  Adams  v.  Adams,  4  Watts  (Pa.) 
160;  McKnight  v.  Gordon,  13  Rich.  Eq.  (S. 
Car.)  222,  94  Am.  Dec.  164. 

In  Mills  v.  Goodsell,  5  Conn.  475,  13  Am. 
Dec.  90,  the  court  said :  "  The  plaintiff,  as 
sheriff,  was,  at  the  auction,  the  agent  of  both 
creditor  and  debtor." 

2.  Robinson  v.  Garth,  6  Ala.  204,  41  Am. 
Dec.  47;  Hunt  v.  Gregg,  8  Blackf.  (Ind.)  105; 
Secrist  v.  Twitty,  1  McMull.  L.  (S.  Car.)  255. 
See  White  v.  Farley,  81  Ala.  563. 

3.  Robinson  v.  Garth,  6  Ala.  204,  41  Am.  Dec. 
47;  Hunt  v.  Gregg,  8  Blackf.  (Ind.)  105; 
Jackson  v.  Catlin,  2  Johns.  (N.  Y.)  248,  3  Am. 
Dec.  415.  See  Secrist  v.  Twitty,  1  McMull  L. 
(S.  Car.)  255. 

Memorandum  Not  Evidence  in  Favor  of  Sheriff 
Suing  for  Bid.  —  In  Robinson  v.  Garth,  6  Ala. 
204,  41  Am.  Dec.  47,  it  was  held  that  the  memo- 
randum was  not  admissible  to  take  the  case 
out  of  the  statute  of  frauds  in  favor  of  the 
sheriff  suing  in  his  own  name  for  the  pur- 
chase price. 

Memorandum  Made  in  Return  Competent  Evi- 
dence in  Favor  of  Sheriff. —  In  the  following  cases 
it  is  held  that  a  memorandum  made  in  the  re- 
turn is  competent  evidence  in  favor  of  the 
sheriff.    Hand  v.  Grant,  5  Smed.  &  M.  (Miss.") 
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508,  43  Am.  Dec.  528 ;  Nichol  v.  Ridley,  5 
Yerg.  (Tenn.)  63,  26  Am.  Dec.  254;  Hyskill  v. 
Givin,  7  S.  &  R.  (Pa.)  369. 

4.  Ruckle  v.  Barbour,  48  Ind.  274 ;  Hunt  v. 
Gregg,  8  Blackf.  (Ind.)  105  ;  Ennis  v.  Waller,  3 
Blackf.  (Ind.)  471  ;  Simonds  v.  Catlin,  2  Cai. 
(N.  Y.)  60. 

5.  Jackson  v.  Catlin,  2  Johns.  (N.  Y.)  248,  3 
Am.  Dec.  415;  Elfe  v.  Gadsden,  2  Rich.  L.  (S. 
Car.)  373.  For  a  further  discussion  of  the 
sufliciency  of  the  description  of  land  contained 
in  a  memorandum  of  sale  within  the  statute  of 
frauds,  see  the  titles  Auctions  and  Auction- 
eers, vol.  3,  p.  487 ;  Statute  of  Frauds. 

6.  Entry  in  Sales  Book.  —  Secrist  v.  Twitty, 
1  McMull  L.  (S.  Car.)  255  ;  Elfe  v.  Gadsden,  2 
Rich.  L.  (S.  Car.)  373,  1  Strobh.  L.  (S.  Car.) 
225  ;  Harrison  v.  Garnett,  97  Va.  697. 

7.  Harrison  v.  Garnett,  97  Va.  697. 

8.  Elfe  v.  Gadsden,  1  Strobh.  L.  (S.  Car.) 
225  ;  Long  v.  McKissick,  50  S.  Car.  218. 

Presumption  as  to  the  Time  of  Making  Entries. 
—  It  will  be  presumed,  in  the  absence  of  anv 
evidence  to  the  contrary,  that  the  sheriff  did 
his  duty  and  made  the  proper  entries  in  his 
sales  book  as  early  after  the  sale  as  practicable. 
Long  v.  McKissick,  50  S.  Car.  218. 

9.  Sheriff's  Return.  —  Ruckle  v.  Barbour,  48 
Ind.  274  ;  Hadden  v.  Johnson,  7  Ind.  394  ;  Hunt 
v.  Gregg,  8  Blackf.  (Ind.)  105,  explained  in 
Hadden  v.  Johnson,  7  Ind.  394 ;  Hanson  v. 
Barnes.  3  Gill  &  J.  (Md.)  359,  22  Am.  Dec. 
322;  Hand  v.  Grant,  5  Smed.  &  M.  (Miss.)  508, 
43  Am.  Dec.  528. 

10.  Armstrong  v.  Vroman,  11  Minn.  220,  88 
Am.  Dec.  8t. 

For  a  discussion  of  the  rules  of  law  pertain- 
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Requisites. 


officer  is  required  by  statute  to  execute  and  deliver  to  the  purchaser  a 
certificate  of  sale.1 

2.  Nature  of  Certificate.  —  A  certificate  of  sale  is  a  statutory  instrument, 
signed  by  the  sheriff,  stating  what  took  place  at  the  sale,  conveying  the 
equitable  interest  in  the  land  to  the  purchaser  or  giving  him  a  lien,  subject  to 
be  defeated  by  redemption  on  the  part  of  the  judgment  debtor,  and  it 
constitutes  evidence  of  the  vendee's  right  to  a  deed.* 

3.  Requisites  —  a.  Description  of  Property —  Sufficiency. —  Generally 
it  is  required  that  the  certificate  must  contain  a  description  of  the  premises 
sold,  and  it  is  sufficient  if  the  premises  are  described  with  such  accuracy  that 
they  may  be  identified.3 

b.  Statement  of  Price  Bid  and  Paid.  —  The  price  bid  for  each  parcel 
of  land  and  the  whole  price  paid  are  generally  required  to  be  stated,  in  order 
that  the  debtor  may  know  the  amount  he  is  to  pay  to  redeem  and  that  the 
purchaser  may  be  secure  in  receiving  the  amount  he  paid.4 

c.  Recording  of  Certificate.  —  The  statutes  also  provide  for  the 
acknowledging  and  recording  of  the  certificate  or  a  duplicate  thereof,3  which 
record  and  the  original  are  generally  made  evidence  of  the  facts  therein 
contained.6 

Redemption  Time  Must  Be  Stated.  —  In  some  states  it  is  provided  that  the  certifi- 


ing  to  an  auctioneer's  memorandum  of  sale,  see 
the  title  Auctions  and  Auctioneers,  vol.  3, 
p.  507  et  seq. 

1.  Certificate  Issued  Without  Payment  of  Pur- 
chase Money. —  Where  it  was  provided  by  stat- 
ute that  "  upon  payment  of  the  purchase  money 
the  sheriff  *  *  *  shall  issue  to  the  pur- 
chaser a  certificate,"  etc.,  it  was  held  that  a 
certificate  issued  without  payment  was  void. 
Ruckle  v.  Barbour,  48  Ind.  274. 

Omission  to  Execute  Certificate  Will  Not  In- 
validate Sale.  —  Rucker  v.  Steelman,  73  Ind. 
396  ;  Barnes  v.  Kerlinger,  7  Minn.  82. 

2.  Nature  of  Certificate.  —  Foorman  v.  Wallace, 
75  Cal.  552.  See  also  Page  v.  Rogers,  31  Cal. 
294.  And  see  Bowman  v.  People,  82  111.  246,  25 
Am.  Rep.  316;  Robertson  v.  Van  Cleave,  129 
Ind.  217. 

"A  certificate  of  purchase  is,  in  substance 
and  legal  effect,  an  agreement  to  convey  prop- 
erty on  certain  conditions."  Splahn  v.  Gil- 
lespie, 48  Ind.  397. 

3.  Herrick  v.  Ammerman,  32  Minn.  544. 
Description  of  Farm    Held   Sufficient.  —  See 

Hockett  v.  Alston,  3  Indian  Ter.  432. 

Apparent  Clerical  Errors  Immaterial. —  Where 
it  was  apparent  that  the  use  of  the  word  "  town- 
ship "  was  a  clerical  error  and  was  mistakenly 
used  instead  of  the  word  "  town,"  in  describ 
ing  property,  the  certificate  was  held  sufficient. 
Herrick  v.  Morrill,  37  Minn.  250,  5  Am.  Si 
Rep.  841. 

Certificate  Need  Not  Specify  Precise  Quantum  of 
Debtor's  Estate.  —  Reynolds  v.  Fleming,  43 
Minn.  513. 

Location  of  Land  as  to  Village  or  City  Not  Speci- 
fied. —  Where  the  description  in  the  certificate 
of  sale  was  in  substance  "  lot  5,  block  39,  in 
the  county  of  Morrison  and  state  of  Minnesota," 
there  being  no  location  as  to  village  or  city, 
the  court  held  it  so  palpably  imperfect  and  in- 
complete that  the  subject  of  the  sale  and  con- 
veyance could  not  be  ascertained.  Herrick  v. 
Ammerman,  32  Minn.  544. 

Description  of  Execution.  —  Under  a  statute 
providing  that  the  certificate  shall  contain  "  a 


description  of  the  execution,  judgment,  decree, 
or  order  under  which  such  sale  is  made,"  a  de- 
scription which  identifies  the  execution,  judg- 
ment, etc.,  is  sufficient.  Bartleson  v.  Thompson, 
30  Minn.  161. 

4.  Mascraft  v.  Van  Antwerp,  3  Cow.  (N.  Y.) 
334- 

5.  Where  an  Acknowledgment  Is  Not  Required 

by  Statute,  none  is  necessary  in  order  that  the 
certificate  may  be  recorded  and  impart  notice. 
Foorman  v.  Wallace,  75  Cal.  552. 

A  Copy  of  the  Record  of  a  Duplicate  Is  Competent 
Evidence  even  if  the  duplicate  is  not  required 
to  be  acknowledged.  Knowlton  v.  Ray,  4  Wis. 
288. 

Failure  to  File  the  Certificate  within  the  stat- 
utory time  will  not  impair  the  title  of  the  pur- 
chaser where  the  rights  of  innocent  third  par- 
ties are  not  affected.  Taylor  v.  Gladwin,  40 
Mich.  232;  Jackson  v.  Young,  5  Cow.  (N.  Y.) 
269,  15  Am.  Dec.  471. 

The  Indexing  of  the  Record  Is  Not  Essential  to 
the  Validity  of  the  Sale.  —  Phillips  v.  Hyland, 
102  Wis.  253.  See  also  Bidwell  v.  Coleman,  11 
Minn.  78. 

Witnesses  and  Seal  Unnecessary.  —  Bidwell  v. 

Coleman,  11  Minn.  78. 

Constructive  Notice.  — The  filing  and  record- 
ing of  the  certificate  impart  constructive  notice 
to  subsequent  purchasers  and  incumbrancers. 
Page  v.  Rogers,  31  Cal.  294;  Atwood  v.  Bearss, 
45  Mich.  469. 

Filing  for  Record  Is  Constructive  Notice.  — 
Webber  v.  Kastner,  (Ariz.  1898)  53  Pac.  Rep. 
207.    See  Page  v.  Rogers,  31  Cal.  294. 

Right  to  Second  Certificate  When  First  Is  Void 
for  Want  of  Recording.  —  Olsen  v.  Peterson,  53 
Minn.  522. 

6.  Certificate  and  Record  as  Evidence.  —  Knowl- 
ton v.  Ray,  4  Wis.  288,  holding,  however,  that 
other  legal  evidence  is  not  excluded  by  the  fact 
that  this  means  of  proof  is  made  competent. 

Only  Required  Facts  Made  Evidence. —  Gold- 
man t.  Kennedv,  49  Hun  (N.  Y.)  157. 

Certificate  Affords  Best  Evidence  of  Sale.  — 
McDaniel  v.  Bryan,  8  111.  App.  273. 
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cate  must  state  when  the  property  is  subject  to  redemption,  or  when  the  sale 
becomes  absolute.1 

statutes  Directory.  —  It  is  held  that  these  statutes  are  merely  directory,  in  so 
far  as  the  rights  of  the  purchaser  are  concerned.2 

d.  Construction  of  Certificate.  —  The  certificate  will  be  construed  in 
favor  of  a  compliance  with  the  law,  where  there  are  inconsistent  statements, 
one  of  which  is  as  to  the  performance  of  an  official  duty  in  accordance  with 
the  law  and  the  other  is  as  to  its  performance  otherwise  than  as  directed  by 
the  statute.3 

Operation  of  Certificate  as  Conveyance.  —  A  certificate  of  sale  does  not  convey 
the  legal  title  of  the  land  to  the  purchaser,  but  it  creates  an  equitable  interest 
in  the  property  which,  according  to  some  decisions,  is  considered  as  an 
estate,4  while  other  decisions  hold  that  the  purchaser  acquires  no  estate, 
and  is  given  only  a  lien.5 

4.  Amendment  of  Certificate.  —  An  insufficient  certificate  of  sale  may  be 
amenJed  by  permission  of  the  court,0  even  after  the  officer's  term  has  expired.' 

5.  Assignment  of  Certificate.  —  A  certificate  of  sale  may  be  assigned,  and  the 
assignee  is  entitled  to  receive  the  deed  from  the  sheriff.8 

statutory  Regulations  exist  in  some  of  the  states  regarding  assignments  of 
certificates  of  sale.9 


1.  The  statutes  vary  in  their  requirements, 
so  that  a  reference  to  the  laws  of  the  particular 
state  is  necessary  to  determine  the  requisites 
of  a  certificate  under  the  particular  jurisdiction. 

2.  Rucker  v.  Steelman,  73  Ind.  396  ;  Taylor 
v.  Gladwin,  40  Mich.  232  ;  Barnes  v.  Kerlinger, 
7  Minn.  82;  O'Brien  v.  Hashagen,  20  Hun 
(N.  Y.)  564;  Jackson  v.  Young,  5  Cow.  (N.  Y.) 
269,  1  s  Am.  Dec.  473. 

3.  Clark  v.  Glos,  180  111.  556,  72  Am.  St. 
Rep.  223. 

Construed  Strictly  for  Identification  of  Prop- 
erty Conveyed.  —  Herrick  v.  Ammerman,  32 
Minn.  544. 

Presumption  of  Compliance. —  Hockett  v.  Als- 
ton, 3  Indian  Ter.  432;  Sexton  v.  Rhames,  13 
Wis.  99. 

4.  Foorman  v.  Wallace,  75  Cal.  552.  See 
also  Page  v.  Rogers,  31  Cal.  294,  wherein  the 
cases  were  reviewed  and  discussed.  And  see 
Diamond  v.  Turner,  11  Wash.  189;  Morrow  v. 
Moran,  5  Wash.  692. 

Certificate  Does  Not  Operate  to  Pass  Title.  — 
Shirk  v.  Thomas,  121  Ind.  147,  16  Am.  St. 
Rep.  381  ;  Robertson  v.  Van  Cleave,  129  Ind. 
217;  State  v.  Downs,  148  Ind.  319;  Gorham  v. 
Wing,  10  Mich.  486;  Blodgett  v.  Perry,  97  Mo. 
263,  10  Am.  St.  Rep.  307. 

5.  M'Lagan  v.  Brown,  11  111.  519;  Huftalin 
v.  Misner,  70  Til.  55  ;  Bowman  v.  People,  82  111. 
246,  25  Am.  Rep.  316;  Robertson  v.  Van  Cleave, 
129  Ind.  217;  Bowers  v.  Arnoux,  33  N.  Y. 
Super.  Ct.  530;  Dixon  v.  Dixon,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  652;  Schermerhorn 
v.  Merrill,  1  Barb.  (N.  Y.)  511;  Smith  v. 
Colvin,  17  Barb.  (N.  Y.)  157.  See  also  supra, 
this  title,  Title  Acquired  by  Purchaser. 

6.  Bixby  v.  Rowe,  2  Mich.  N.  P.  152;  Ganse- 
voort  v.  Gilliland,  1  Cow.  (N.  Y.)  218. 

An  Omitted  Parcel  of  Land  may  be  included  by 
amendment.  Smith  v.  Hudson,  1  Cow.  (N.  Y.) 
430. 

A  Lot  Wrongfully  Sold  may  be  stricken  from 
the  certificate  of  sale.  Richards  v.  Varnum, 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  79. 

7.  Bixby  v.  Rowe,  2  Mich.  N.  P.  152. 


8.  Assignment — United  States.  —  U.  S.  Bank 
v.  Voorhees,  1  McLean  (U.  S.)  221. 

California.  —  Green  v.  Clark,  31  Cal.  592. 

Indiana.  —  Martin  v.  Cole,  38  Ind.  379 ; 
Splahn  v.  Gillespie,  48  Ind.  397  ;  Hasselman  v. 
Lowe,  70  Ind.  414;  Turner  v.  Madison  First 
Nat.  Bank,  78  Ind.  19;  Maddux  v.  Watkins,  88 
Ind.  74. 

Iowa.  —  Ehleringer  v.  Moriarty,  10  Iowa  78. 

Kentucky.  —  Jamison  v.  Tudor,  3  B.  Mon. 
(Ky.)  355;  Frizzle  v.  Veach,  1  Dana  (Ky.) 
211  ;  Small  v.  Hodgen,  1  Litt.  (Ky.)  16. 

New  York.  —  Phillips  v.  Schiffer,  7  Lans. 
(N.  Y.)  347 ;  Wood  v.  Morehouse,  45  N.  Y. 
368. 

Tennessee.  —  Trotter  v.  Nelson,  1  Swan 
(Tenn.)  7. 

That  the  Bid  May  Be  Assigned,  see  Blount  v. 

Davis,  2  Dev.  L.  (13  N.  Car.)  19.  See  also 
Testerman  v.  Poe,  (2  Dev.  &  B.  L.  (19  N.  Car.) 
103  ;  Ward  v.  Lowndes,  96.  N.  Car.  367  ;  Thomp- 
son v.  McManama,  2  Disney  (Ohio)  213. 

Deed  to  Assignee  Must  Recite  Authority  to  Ex- 
ecute to  Him. —  Morgan  v.  Hannah,  n  Humph. 
(Tenn.)  122,  holding  that  if  a  conveyance  be 
made  to  a  person  other  than  the  purchaser,  "  it 
must  appear  upon  the  face  of  the  deed  to  have 
been  so  made  by  the  express  authority  and 
direction  of  such  purchaser." 

Deed  Executed  to  Purchaser's  Heirs.  —  Where  a 
purchaser  died  before  receiving  a  deed  to  the 
land,  it  was  held  that  a  deed  was  properly  exe- 
cuted to  his  heirs.  Swink  v.  Thompson,  31  Mo. 
336. 

A  Defective  Assignment  of  a  certificate  may 
not  enable  the  holder  to  compel  the  sheriff  to 
execute  a  deed,  but  if  the  deed  is  executed  it  is 
good.    McClure  v.  Engelhardt,  17  111.  46. 

9.  Under  a  Statute  Requiring  the  Assignment 
to  Be  Recorded,  to  entitle  the  assignee  to  a  deed 
from  the  sheriff,  it  was  held  that  such  a  statute 
was  for  the  protection  of  the  officer,  and  that  he 
could  waive  the  requirement  and  execute  a 
deed  to  an  assignee  whose  assignment  was  un- 
recorded. Phillins  v.  Schiffer,  7  Lans.  (N.  Y.) 
347  ;  Wood  v.  Morehouse,  45  N.  Y.  368.  See 
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XXI.  Sheriff's  Return  of  Sale  — 1.  In  General.  —  The  return  of  a  sale  on 
execution  1  is  the  filing  of  a  written  statement  indorsed  on  the  writ  or 
appended  thereto,  in  court  or  in  the  clerk's  office,  by  the  officer,2  signed  by 
the  sheriff  or  his  deputy,3  setting  forth  what  was  done  in  obedience  to  the 
command  of  the  writ,  or  why  nothing  was  done.4 

Time  of  Making  Return.  —  The  statutes  of  the  various  states  prescribe  the  time 
when  the  execution  is  returnable.  The  time  provided  is  for  the  benefit  of  the 
officer,  in  order  that  he  may  have  reasonable  opportunity  to  execute  the 
process.5 

2.  Office  of  Return.  —  The  office  of  the  return  is  to  inform  the  court  and 
the  parties  what  was  done,  and  to  make  the  recitals  contained  in  the  return 
of  record.6 

3.  Necessity  of  Return  —  a.  In  General. — It  is  necessary  that  the  offi- 
cer should  make  a  return  in  order  to  fulfil  his  official  duty  and  to  relieve  him- 
self from  liability  to  any  party  injured  by  his  failure  to  make  a  proper  return.7 

Failure  to  Make  Return.  —  If  the  sheriff  fails  to  make  a  return  on  the  return 
day  he  may  be  subjected  to  an  action  for  damages,  and  in  some  states  a 


also  People  v.  Ransom,  2  N.  Y.  490  ;  Vergennes 
Bank  v.  Warren,  7  Hill  (N.  Y.)  91. 

Certificate  Not  Covered  by  Revenue  Act  of  Con- 
gress of  1898.  —  An  assignment  of  a  certificate 
of  sale  was  held  not  to  be  invalid  for  lack  of  a 
revenue  stamp  under  the  Act  of  Congress  of 
June  13,  1898,  for  the  reason  that  original  cer- 
tificates of  sale  did  not  come  within  the  statute, 
and  hence  assignments  thereof  were  also  free 
from  the  duty.  Oliver  v.  Dougherty,  (Ariz. 
1902)  68  Pac.  Rep.  553. 

1.  In  discussing  the  principles  of  law  govern- 
ing the  return  made  by  a  sheriff  on  a  sale  of 
property  under  execution,  only  those  cases  per- 
taining to  returns  under  strict  execution  sales 
will  be  cited,  except  in  so  far  as  other  cases 
concerning  returns  in  general  establish  the  prin- 
ciples of  law  governing  returns  under  such 
sales.  For  a  discussion  of  the  principles  of 
law  governing  returns  in  general,  see  the  title 
Returns,  18  Encyc.  of  Pl.  and  Pr.  901. 

2.  Jones  v.  Goodbar,  60  Ark.  182;  Rowe  v. 
Hardy,  97  Va.  674. 

The  Return  Need  Not  Be  Written  Out  and 
Signed  When  the  Levy  Is  Made.  Cumberland 
Valley  Bank  z\  Slusher,  102  Ky.  415. 

Where  the  Law  Requires  the  Return  to  Be  in 
Writing  the  whole  of  it  must  be  in  writing,  and 
parol  evidence  is  inadmissible  to  show  facts  not 
included  therein.  Wellington  v.  Gale,  13  Mass. 
483  ;  Davis  v.  Maynard,  9  Mass.  242  ;  Purring- 
ton  v.  Loring,  7  Mass.  388. 

Bringing  Back  the  Writ  on  the  Return  Day  and 
Making  an  Oral  Report  to  the  justice  that  it  is 
satisfied  does  not  constitute  a  return  within  the 
meaning  of  a  statute  which  requires  that  the 
return  be  made  in  writing  and  that  the  name 
of  the  officer  be  signed  to  his  return.  Jones  v. 
Goodbar,  60  Ark.  182. 

Making  an  Indorsement  Without  Actual  Return 
of  the  Writ  is  not  a  return.  Jones  v.  Goodbar, 
60  Ark.  182.    See  Nelson  v.  Cook,  19  III.  440. 

Returning  the  Writ  Without  an  Indorsement 
is  not  a  return.  Nelson  v.  Brown,  23  Mo.  13; 
State  i'.  Mciton,  8  Mo.  417. 

Where  Execution  Must  Be  Filed.  —  An  execu 
tion  which  by  law  is  made  returnable  to  the 
court  is  ordinarily  returned  by  filing  it  with  the 
clerk  who  is  the  custodian  of  the  records  ;  but 


if  the  clerk  refuses  to  receive  the  return,  the 
officer  should  return  the  process  to  the  court. 
Hamlin  v.  March,  9  Ired.  L.  (31  N.  Car.)  35. 

3.  A  Return  by  a  Deputy  is  equivalent  to  a  re- 
turn  by  the  sheriff.  Hand  v.  Grant,  5  Smed.  & 
M.  (Miss.)  508,  43  Am.  Dec.  528. 

Signature  of  Sheriff  by  His  Deputy.  —  Where  it 
was  claimed  that  levies  were  void  because  the 
returns  were  signed  by  the  deputy  sheriff  for 
the  sheriff,  and  not  in  the  name  of  the  sheriff, 
by  the  deputy,  the  court  held  the  objection  un- 
tenable. Guelot  v.  Pearce,  (Ky.  1897)  38  S.  W. 
Rep.  892;  Humphrey  v.  Wade,  84  Ky.  391. 

Statute  Pertaining  to  Return  Made  by  Deputy 
Directory. —  Humphrey  v.  Wade,  84  Ky.  391. 

4.  Jones  v.  Goodbar,  60  Ark.  182;  Rowe  v. 
Hardy,  97  Va.  674. 

5.  Renaud  v.  O'Brien,  35  N.  Y.  99;  Buist  v. 
Citizens'  Sav.  Bank,  4  Kan.  App.  700. 

In  Missouri,  in  Justices'  Courts,  the  time  for  re- 
turning executions  is  for  the  purpose  of  giving 
the  defendant  an  opportunity  to  prepare  for 
payment.    Dillon  v.  Rash,  27  Mo.  243. 

Execution  May  Be  Returned  Before  Return 
Day, —  Buist  v.  Citizens'  Sav.  Bank,  4  Kan.  App. 
700  ;  Findley  v.  Smith,  42  W.  Va.  299  ;  Newlon 
v.  Wade,  43  W.  Va.  283.  Compare  Huhn  v. 
Lang,  122  Mo.  600;  Dillon  v.  Rash,  27  Mo. 
243,  cited  in  Knight  v.  Frost,  14  Mo.  App.  337. 
See  also  Spencer  v.  Ayrault,  (Supm.  Ct.  Gen. 
T.)  17  How.  Pr.  (N.  Y.)  157. 

A  Return  May  be  Compelled  by  the  Court  Be- 
fore the  Return  Day.  —  National  Exch.  Bank  v. 
Burkhalter,  22  Civ.  Pro.  (N.  Y.)  414.  See 
also  Person  v.  Newsom,  87  N.  Car.  142. 

Proceedings  Not  Void  if  Return  Is  Not  Filed  on 
Return  Day. —  Rich  v.  Henry,  4  Mackey  (D.  C.) 
155;  Emerson  v.  Towle,  5  Me.  197;  Welsh  v. 
Joy,  13  Pick.  (Mass.)  477;  Rowe  v.  Hardy,  97 
Va.  674.  See  also  Pratt-t1.  Pond,  45  Conn.  386  : 
Toby  v.  Reed,  9  Conn.  216. 

6.  Jones  v.  Goodbar,  60  Ark.  182;  Welling- 
ton v.  Gale,  13  Mass.  483.  See  also  Den  v. 
Kelly,  3  Murph.  (7  N.  Car.)  507. 

7.  Brooks  v.  Rooney,  1  1  Ga.  423,  56  Am.  Dec. 
430;  Sullivan  v.  Hearnden,  11  Ga.  294; 
M'Gregor  v.  Brown,  5  Pick.  (Mass.)  170;  Par- 
dee v.  Robertson.  6  Hill  (N.  Y.)  550;  Rowe  v. 
Hardy,  97  Va.  674. 
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Necessity  of  Return. 


statutory  penalty  will  be  imposed.1 

False  Return.  —  If  the  return  is  false,  an  action  for  damages  may  be  had 
against  the  sheriff  by  the  party  aggrieved.2 

b.  Effect  on  Title  of  Purchaser  of  Failure  to  Make  Return.  — 
It  is  well  settled  that  a  failure  to  make  a  return  or  the  making  of  a  defective 
return  cannot  impair  the  title  of  the  purchaser  at  an  execution  sale.3 

c.  Exception  to  Rule  —  Extent  on  Land.  —  In  those  states  where  an 
extent  on  land  may  be  made,  a  correct  return  is  indispensable  to  the  pur- 
chaser's title,  and  it  must  show  cn  its  face  a  compliance  with  all  the  statutory 
requirements.4 


1.  Failure  to  Make  Return. —  Caskey  v.  Nitcher, 
8  Ala.  222;  Keith  v.  Com.,  5  J.  J.  Marsh.  (Ky.) 
359 ;  Runlett  v.  Bell,  5  N.  H.  433 ;  Burk  v. 
Campbell,  15  Johns.  (N.  Y.)  456;  Lemit  v. 
Freeman,  7  Ired.  L.  (29  N.  Car.)  317;  Rowe 
v.  Hardy,  97  Va.  674.  See  also  the  title  Sher- 
iffs and  Constables,  ante. 

At  Common  Law  an  action  did  not  lie  against 
a  sheriff  for  not  returning  an  execution  without 
other  default.  Runlett  v.  Bell,  5  N.  H.  433  ; 
Pardee  v.  Robertson,  6  Hill  (N.  Y.)  550.  Com- 
pare White  v.  Wilcox,  1  Conn.  347.  See  also 
the  title  Sheriffs  and  Constables,  ante. 

Special  Damage  Need  Not  Be  Shown.  — ■  Keith  v. 
Com.,  s  J.  J.  Marsh.  (Ky.)  359;  Runlett  v.  Bell, 
5  N.  H.  433.  See  also  the  title  Sheriffs  and 
Constables,  ante. 

The  Officer  May  Be  Compelled  to  Make  a  Return 
by  Rule,  and  if  he  disobeys  he  may  be  fined  for 
contempt.  Rowe  v.  Hardy,  97  Va.  674.  See 
also  the  title  Sheriffs  and  Constables,  ante. 

2.  False  Return.  —  Stewart  v.  Stringer,  41 
Mo.  400,  97  Am.  Dec.  278;  Clough  v.  Monroe, 
34  N.  H.  381  ;  Lemit  v.  Freeman,  7  Ired.  L. 
(29  N.  Car.)  317;  Paxson's  Appeal,  49  Pa.  St. 
195.  See  the  title  Sheriffs  and  Constables, 
ante. 

Quashing  Return. —  It  is  held  that  a  sheriff's 
return  of  a  sale  under  execution  may  be  quashed 
or  set  aside  by  the  court  where  the  levy  and 
return  are  not  in  accordance  with  law  or  where 
facts  are  stated  which  show  that  there  was  no 
levy.  Bryan  v.  Bridge,  6  Tex.  138,  cited  in 
Cook  v .  Sparks,  47  Tex.  30 ;  Scott  v.  Allen,  1 
Tex.  508. 

That  a  False  Return  May  Be  Quashed,  see 

Voshell  v.  Cavender,  1  Penn.  (Del.)  167.  See 
also  Matter  of  Dawson,  (Supm.  Ct.  Gen.  T.)  20 
Abb.  N.  Cas.  (N.  Y.)  188. 

That  the  Return  May  Be  Set  Aside,  see  Ander- 
son v.  Carlisle,  7  How.  (Miss.)  408.  See  also 
Tutt  v.  Fulgham,  5  How.  (Miss.)  621  ;  James  v. 
Gurley,  48  N.  Y.  163;  Barker  v.  Binninger,  14 
N.  Y.  270. 

Quashing  Return  Does  Not  per  Se  Vacate  Sale. 

—  Schobee  v.  Dedman,  2  Litt.  (Ky.)  116. 

3.  Effect  on  Purchaser's  Title — United  States. 

—  Wheaton  v.  Sexton,  4  Wheat.  (U.  S.)  503. 
Alabama.  —  Forrest  v.  Camp,  16  Ala.  642. 
Arkansas.  —  Stewart  v.  Houston,  25  Ark.  311. 
California.  —  Low  v.  Adams,  6  Cal.  278;  Rit- 

ter  v.  Scannell,  11  Cal.  239;  Cloud  v.  Eldorado 
County,  12  Cal.  129;  Clark  v.  Lockwood,  21  Cal. 
220  ;  Blood  v.  Light,  38  Cal.  649,  99  Am.  Dec. 
441  ;  McFall  v.  Buckeye  Grangers'  Warehouse 
Assoc.,  122  Cal.  468,  68  Am.  St.  Rep.  47. 

Georgia.  —  Sullivan  v.  Hearnden,  11  Ga.  294; 
Brooks  v.  Rooney,  11  Ga.  423,  56  Am.  Dec.  430. 

Illinois.  —  Phillips  v.  Coffee,  17  111.  154,  63 
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Am.  Dec.  357;  Kinney  v.  Knoebel,  47  111.  417; 
Jackson  v.  Spink,  59  111.  404 ;  Holman  v.  Gill, 
107  111.  467. 

Indiana.  —  Doe  v.  Heath,  7  Blackf.  (Ind.) 
154;  Thurston  v.  Barnes,  10  Ind.  289;  State  v. 
Salyers,  19  Ind.  432. 

Iowa.  —  Humphry  v.  Beeson,  1  Greene  (Iowa) 
200 ;  Hopping  v.  Burnam,  2  Greene  (Iowa) 
39- 

Kentucky.  —  Reid  v.  Heasley,  9  Dana  (Ky.) 
324;  Bell  v.  Weatherford,  12  Bush  (Ky.)  505; 
Guelot  v.  Pearce,  (Ky.  1897)  38  S.  W.  Rep.  892. 

Maryland.  —  Barney  v.  Patterson,  6  Har.  & 
J.  (Md.)  182. 

Minnesota.  —  Hutchins  v.  Carver  County,  16 
Minn.  13. 

Missouri.  —  Bray  v.  Marshall,  75  Mo.  327. 

New  York.  —  Jackson  v.  Sternbergh,  1  Johns. 
Cas.  (N.  Y.)  153;  Jackson  v.  Walker,  4  Wend. 
(N.  Y.)  463;  Phillips  v.  Schiffer,  64  Barb.  (N. 
Y.)  548. 

North  Carolina.  —  Farrar  v.  Hamilton,  Tayl. 
(1  N.  Car.)  7.  See  also  Den  v.  Kelly,  3  Murph. 
(7  N.  Car.)  507. 

Pennsylvania.  —  Smull  v.  Mickley,  1  Rawle 
(Pa.)  95  ;  Hinds  v.  Scott,  11  Pa.  St.  19,  51  Am. 
Dec.  506 ;  Gibson  v.  Winslow,  38  Pa.  St.  49 ; 
Atkinson  v.  Tomlinson,  91  Pa.  St.  284. 

Rhode  Island.  —  Foster  v.  Berry,  14  R.  I. 
601. 

South  Carolina.  —  Ingram  v.  Belk,  2  Strobh.  L. 
(S.  Car.)  207,  47  Am.  Dec.  591. 

Tennessee.  —  Rogers  v.  Cawood,  1  Swan 
(Tenn.)  142,  55  Am.  Dec.  729;  Mitchell  v.  Lipe, 
8  Yerg.  (Tenn.)  179,  29  Am.  Dec.  116. 

Texas.  —  Bludworth  v.  Poole,  21  Tex.  Civ. 
App.  551  ;  Jones  v.  Meyer  Bros.  Drug  Co.,  25 
Tex.  Civ.  App.  234 ;  Willis  v.  Smith,  66  Tex.  31  ; 
Holmes  v.  Buckner,  67  Tex.  107. 

Vermont.  —  Murray  v.  Constantine,  52  Vt. 
293. 

4.  United  States.  —  U.  S.  v.  Slade,  2  Mason 

(U.  S.)  71. 

Connecticut.  —  Mitchell  v.  Kirkland,  7  Conn. 
229 ;  Fitch  v.  Smith,  9  Conn.  42 ;  Coe  v.  Wick- 
ham,  33  Conn.  389. 

Maine.  —  Munroe  v.  Reding,  15  Me.  153; 
Banister  v.  Higginson,  15  Me.  73,  32  Am.  Dec. 
134;  Pierce  v.  Strickland,  26  Me.  277. 

Massachusetts.  —  Bott  v.  Burnell,  1 1  Mass. 
165;  Wellington  v.  Gale,  13  Mass.  483;  Wil- 
liams v.  Amory,  14  Mass.  20  ;  Prescott  v.  Pettee, 
3  Pick.  (Mass.)  331  ;  Litchfield  v.  Cudworth,  15 
Pick  (Mass.)  23;  Wolcott  v.  Ely,  2  Allen 
(Mass.)  338;  Welsh  v.  Macomber,  130  Mass. 
28;  Rand  v.  Cutler,  155  Mass.  451;  Frazee  v. 
Nelson,  179  Mass.  456. 

New  Hampshire.  —  Libbey  v.  Copp,  3  N.  H. 
45  :  Cogswell  v.  Mason,  9  N.  H.  48;  Whittier  v. 
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Effect  of  Return  as  Evidence. 


4.  Requisites  of  Return.  —  The  return  should  state  the  manner  and  conduct 
of  the  sale  and  to  whom  the  property  was  sold,  and  should  contain  such 
a  description  of  the  property  that  it  may  be  identified.1 

5.  Effect  of  Return  as  Evidence  —  a.  As  Between  Parties.  —  The  sheriff's 
return  under  an  execution  sale  is  conclusive  on  the  parties,  their  privies, 
and  the  sheriff,  concerning  matters  properly  contained  therein,  and  the  return 
cannot  be  impeached  except  in  a  direct  proceeding  against  the  officer,  for  a 
false  return.2 

Varney,  10  N.  H.  291  ;  Avery  v.  Bowman,  39  N. 
H.  393- 

See  generally  the  title  Extent,  8  Encyc.  of 
Pl.  and  Pr.  783. 

1.  Requisites  of  Return. —  Reid  v.  Heasley,  9 
Dana  (Ky.,)  324;  Guelot  v.  Pearce,  (Ky.  1897) 
38  S.  W.  Rep.  892;  Wright  v.  Orrell,  19  Md. 
151  ;  Focke  v.  Garcia,  (Tex.  Civ.  App.  1897) 
41  S.  W.  Rep.  187;  Hermann  v.  Likens,  90  Tex. 
448. 

Statement  as  to  Adjournment. —  In  Massachu- 
setts, a  statement  in  the  officer's  return  that  he 
adjourned  the  sale  because  he  deemed  such 
course  to  be  for  the  interest  of  all  parties  con- 
cerned is  sufficient,  without  saying  also  that  he 
deemed  it  "  expedient."  Sanborn  v.  Chamber- 
lin,  101  Mass.  409;  Ela  v.  Yeaw,  158  Mass.  190; 
Frazee  v.  Nelson,  179  Mass.  456. 

Same  Rule  Governs  in  Regard  to  Description  of 
Property  as  in  Voluntary  Conveyances.  —  Smith 
i'.  Crosby,  86  Tex.  15,  40  Am.  St.  Rep.  818. 

Description  of  Right  of  Redemption  Taken  on 
Execution.  —  Holmes  v.  Jordan,  163  Mass.  147. 

Setting  Off  Proportion  of  Equity  of  Redemption 
that  Judgment  Bears  to  Value  of  Debtor's  In- 
terest. —  Downing  v.  Sullivan,  64  Conn.  1. 

A  Return  May  Make  Reference  to  Matters  of 
Record  in  describing  land  sold  on  execution  and 
thereby  doubt  as  to  identification  may  be  re- 
moved.   Coffin  v.  Freeman,  84  Me.  535. 

Reference  to  Deeds.  —  A  return  is  sufficiently 
descriptive  of  the  land  where  the  officer  states  the 
number  of  acres  levied  on,  the  county  in  which 
the  land  is  located,  and  the  creek  where  located, 
and  also,  as  a  part  of  his  return,  makes  refer- 
ence to  the  deeds  of  the  vendors  of  the  appel- 
lant for  a  more  particular  description  of  the 
boundary.  Bell  v.  Weatherford,  12  Bush  (Ky.) 
505- 

Levy  Held  Valid  Where  Return  Omits  to  Name 
Town  and  Deed  Supplies  Omission.  —  Whitney 
v.  Krapf,  8  Tex.  Civ.  App.  304. 

That  the  Identity  of  the  Land  May  Be  Shown 
by  Parol,  see  Jackson  v.  Walker,  4  Wend.  (N. 
Y.)  463  ;  Webb  v.  Bumpass,  9  Port.  (Ala.)  201, 
33  Am.  Dec.  310. 

Monuments  Control  in  Misdescription  of 
Boundary  Line.  —  Ela  v.  Yeaw,  158  Mass.  190. 

Insufficient  Description.  —  See  Stipe  v.  Shir- 
ley, (Tex.  Civ.  App.  1901)  64  S.  W.  Rep.  1012. 

Return  Need  Not  State  that  Property  Was  Free 
from  Incumbrances.  —  Frazee  v.  Nelson,  1 79 
Mass.  456. 

A  Return  Need  Not  Show  the  Manner  of  the 

Levy  under  a  statute  which  prescribes  the 
method  of  making  a  levy  on  partnership  prop- 
erty, but  does  not  prescribe  any  form  of  return 
nor  that  the  return  shall  show  the  manner  in 
which  the  levy  was  made.  Jones  v.  Meyer  Bros. 
Drug  Co.,  25  Tex.  Civ.  App.  234. 

2.  Conclusive  as  Between   Parties  —  Indiana. 
—  Splahn  v.  Gillespie,  48  Ind.  397. 


Massachusetts.  —  Bott  v.  Burnell,  11  Mass. 
165.;  Bruce  v.  Holden,  21  Pick.  (Mass.)  187. 
Michigan.  —  Michels  v.  Stork,  52  Mich.  260. 
Minnesota.  —  Tullis  v.  Brawley,  3  Minn.  277  ; 
Hutchins  v.  Carver  County,  16  Minn.  13;  Stew- 
art v.  Duncan,  47  Minn.  285,  28  Am.  St.  Rep. 
367. 

Mississippi.  —  Shotwell  v.  Hamblin,  23  Miss. 
156,  ss  Am.  Dec.  83. 
Missouri.  —  Hallowell  v.  Page,  24  Mo.  590. 
New  Hampshire.  —  Brown  v.  Davis,  9  N.  H. 
76 ;  Angier  v.  Ash,  26  N.  H.  99. 

Pennsylvania.  —  Paxson's  Appeal,  49  Pa.  St. 
195. 

Texas.  —  Rutledge  v.  Mayfield,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  910;  Jones  v.  Meyer 
Bros.  Drug  Co.,  25  Tex.  Civ.  App.  234 ;  David- 
son v.  Chandler,  (Tex.  Civ.  App.  1901)  65  S. 
W.  Rep.  1080;  Holt  v.  Hunt,  18  Tex.  Civ.  App. 
363  ;  Schneider  v.  Ferguson,  77  Tex.  572. 
Wisconsin.  —  Knowlton  v.  Ray,  4  Wis.  288. 
See  the  title  Returns,  18  Encyc.  of  Pl.  and 
Pr.  901. 

A  Return  Reciting  that  the  Defendant  Had  No 
Goods  or  Chattels  whereof  the  damages  and  costs 
could  be  made  is  conclusive.  Luton  v.  Sharp, 
94  Mich.  202. 

Return  Is  Conclusive  as  to  Who  Was  Pur- 
chaser, —  Small  v.  Hodgen,  1  Litt.  (Ky.)  16. 

Exception  to  Rule.  —  There  is  an  exception  to 
the  rule  that  the  return  is  conclusive  where 
some  other  portion  of  the  record  in  the  same 
case  contradicts  the  return.  Hunter  v.  Stone- 
burner,  92  111.  75;  Worthy  v.  Warner,  119 
Mass.  550;  Macomber  v.  Wright,  108  Mich.  109. 
Date  of  Return  May  Be  Shown  to  Be  Incorrect. 

—  Macomber  v.  Wright,  108  Mich.  109. 
Matters  Not  Required  to  Be  Returned  do  not 

bind  the  parties.  Brown  v.  Davis,  9  N.  H.  76  ; 
Angier  v.  Ash,  26  N.  H.  99 ;  Barr  v.  Combs,  29 
Oregon  399. 

Parol  Evidence  Inadmissible  to  Vary  Return. — 
As  a  general  rule,  in  the  absence  of  fraud  or 
mistake,  the  return  cannot  be  varied  by  parol 
evidence.  Ayres  v.  Duprey,  27  Tex.  593,  86 
Am.  Dec.  657. 
Entry  by  Mistake  or  Inadvertence  May  Be  Shown. 

—  King  v.  Russell.  40  Tex.  124. 
Return  Conclusive  Against  Sheriff.  —  Where  a 

question  arose  whether  a  sheriff  committed  a 
trespass  in  making  a  sale  after  notice  of  a 
widow's  election  to  retain  the  property  sold,  a 
return  by  the  sheriff,  "  I  did,  on  the  26th  of 
June,  1897,  sell  defendant's  personal  property  to 
various  persons  for  the  sum  of  $495.40  "  was 
held  to  be  specific,  certain,  and  conclusive,  a 
contradiction  of  which  it  was  incompetent  for 
the  sheriff  to  make.  Brechtel  v.  Cortright,  13 
Pa.  Super.  Ct.  384. 
Levy  Cannot  Be  Denied  in  Action  for  Conversion 

—  Cox  v.  Patten,  (Tex.  Civ.  App.  1902)  66  S. 
W.  Rep.  64. 
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b.  As  to  Third  Parties.  —  As  to  outside  parties  the  return  is  not  con- 
clusive and  constitutes  only  prima  facie  evidence,  which  may  be  contradicted.1 

6.  Construction  of  Return — a.  In  General. —  It  is  the  policy  of  the  law  to 
uphold  execution  sales.2  The  courts  will  not  scrutinize  the  proceedings  with 
a  view  to  defeat  them,:t  and  the  return  under  an  execution  sale  will  receive  a 
liberal  construction.4 

b.  Where  there  Is  Ambiguity. — Where  there  is  ambiguity  and  the 
return  is  capable  of  two  constructions,  one  of  which  shows  a  levy  and  sale  in 
accordance  with  law,  and  the  other  construction  would  defeat  the  proceedings, 
the  former  construction  will  prevail.5 

c.  Presumption.  —  In  construing  the  return  the  court  will  consider  the 
presumption  that  the  officer  has  performed  his  duty,  and  this  presumption 
will  control  if  the  contrary  is  not  proved.6 

7.  Amendment  of  "Return.  —  A  defective  return  under  an  execution  sale  may 
be  amended  upon  leave  of  the  court  by  the  sheriff  while  in  office,7  and  even 


A  Return  Procured  by  Fraud  may  be  denied. 
Evans  v.  Matson,  51  Pa.  St.  366,  88  Am.  Dec. 
S84. 

Sheriff  Not  Estopped  from  Saying  that  Property 
Seized  Was  Not  Defendant's.  —  M'Carthy  v. 
O  Marr,  19  Mont.  215,  61  Am.  St.  Rep.  502. 
See  Hopkins  v.  Chandler,  17  N.  J.  L.  299. 

Because  Judgment  Might  Have  Been  Invalid 
Return  No  Less  Competent  as  Evidence.  — 
Riggs  V.  Whitaker,  (Mich.  1902)  89  N.  W.  Rep. 
954- 

Return   Not  Traversable    at  Common  Law. 

—  Egery  v.  Buchanan,  5  Cal.  54 ;  Tillman  v. 
Davis,  28  Ga.  494,  73  Am.  Dec.  786 ;  McKoy  v. 
Edwards,  65  Ga.  328;  Jinks  v.  American  Mortg. 
Co.,  102  Ga.  694. 

Return  Not  Traversable  Except  for  Fraud  or  Col- 
lusion. —  Tillman  v.  Davis,  28  Ga.  494,  73  Am. 
Dec.  786;  Sprinz  v.  Frank,  81  Ga.  162;  Jinks 
v.  American  Mortg.  Co.,  102  Ga.  694. 

In  Georgia  the  common  law  has  been  changed 
by  statute,  and  the  return  may  be  traversed. 
Davant  v.  Carlton,  53  Ga.  491  ;  Dozier  v.  Lamb, 
59  Ga.  461;  McKoy  v.  Edwards,  65  Ga.  328; 
McKinne  v.  State,  81  Ga.  164. 

1.  Return  Prima  Facie  Evidence  as  to  Third 
Parties.  —  Splahn  v.  Gillespie,  48  Ind.  397  ; 
Bruce  v.  Holden,.  21  Pick.  (Mass.)  187;  Nail  v. 
Granger,  8  Mich.  450,  77  Am.  Dec.  462  ;  Tullis 
v.  Brawley,  3  Minn.  277  ;  Stewart  v.  Duncan, 
47  Minn.  285,  28  Am.  St.  Rep.  367  ;  Brown  v. 
Davis,  9  N.  H.  76  ;  Angier  v.  Ash,  26  N.  H.  99  ; 
Holt  v.  Hunt,  18  Tex.  Civ.  App.  363. 

That  the  Return  Is  Prima  Facie  Evidence  in 
Favor  of  the  Officer,  see  Splahn  v.  Gillespie,  48 
Ind.  397. 

Return  Not  Conclusive  in  Favor  of  Purchaser  as 
to  Payment  of  Bid. —  Meherin  v.  Saunders,  131 
Cal.  681. 

2.  White  v.  Luning,  93  U.  S.  514;  Mason  v. 
Bennett,  52  Fed.  Rep.  343  ;  Gibson  v.  Robinson, 
90  Ga.  756,  35  Am.  St.  Rep.  250 ;  Griffin  v. 
Wise,  115  Ga.  610. 

3.  White  v.  Luning,  93  U.  S.  514.  See  Bacon 
V.  Bevan,  44  Miss.  293. 

4.  Whittlesey  v.  Starr,  8  Conn.  134;  Jones  v. 
Meyer  Bros.  Drug  Co.,  25  Tex.  Civ.  App.  234 ; 
Miller  v.  Alexander,  13  Tex.  503,  65  Am.  Dec. 
73- 

Return  Construed  to  State  Sale  of  One  Lot.  — 

Frazee  V.  Nelson.  179  Mass.  456. 

In  a  Conflict  Between  the  Sheriffs  Deed  and  His 
Return,    the    recitals    of    the    deed  control. 


Holmes  v.  Buckner,  67  Tex.  107;  Rogers  v. 
Cawwood,  1  Swan  (Tenn.)  142,  55  Am.  Dec. 
729;  Den  v.  Kelly,  3  Murph.  (7  N.  Car.)  507. 

Clerical  Errors  Immaterial.  —  Davidson  v. 
Chandler,  (Tex.  Civ.  App.  1901)  65  S.  W.  Rep. 
1080. 

Sufficiency  of  Return  Established  by  Precedent. 

—  U.  S.  Mortgage  Co.  v.  Marquam,  41  Oregon 
39i. 

Levy  Shown  by  Inference.  —  Howard  v.  Baum. 

73  Mo.  App.  235. 

Return  Aided  by  Reference  to  Levy. —  Hughes 
v.  Helms,  (Tenn.  Ch.  1898)  52  S.  W.  Rep.  460. 

Return  Held  to  Describe  Defendant  in  Repre- 
sentative Capacity.  —  Gibson  v.  Robinson,  90 
Ga.  756,  35  Am.  St.  Rep.  250. 

Satisfaction  of  Judgment  Shown  by  Return. 
■ — Jinks  v.  American  Mortg.  Co.,  102  Ga.  694. 

Sufficient  Statement  of  Levy.  —  An  officer's  re- 
turn stating,  "  after  duly  advertising  the  prop- 
erty levied  on  under  this  execution,  to  wit,  lot 
19,  in  block  13,  Pineville,  Ky.,"  is  a  sufficient 
statement  that  a  levy  was  made  on  the  lot. 
Cumberland  Valley  Bank  v.  Slusher,  102  Ky. 
415- 

Statement  as  to  Notice.  —  Where  a  return  of 
a  sheriff  who  made  a  sale  upon  a  venditioni 
exponas  recites  that  notice  was  given  as  re- 
quired by  law,  this  is  sufficient  evidence  of  no- 
tice to  sustain  the  sale.  Mason  v.  Jackson. 
(Tenn.  Ch.  1900)  57  S.  W.  Rep.  217. 

Officer's  Authority  to  Make  Service.  —  Holmes 
v.  Jordan,  163  Mass.  147. 

5.  Ambiguities.  —  Coggswell  v.  Warren.  1 
Curt.  (U.  S.)  223  ;  Whittlesey  v.  Starr,  8  Conn. 
134;  Gibson  v.  Robinson,  90  Ga.  756,  35  Am. 
St.  Rep.  250;  Griffin  v.  Wise,  115  Ga.  610. 

6.  Presumption.  —  Stewart  v.  Houston,  25 
Ark.  311;  Egery  v.  Buchanan,  5  Cal.  54; 
Whittlesey  v.  Starr,  8  Conn.  134;  Horton  v. 
Brown,  45  111.  App.  171  ;  Harpham  v.  Worthing- 
ton,  100  Iowa  313;  Bradley  v.  Sandilands,  66 
Minn.  40,  61  Am.  St.  Rep.  386;  Smith  v. 
Crosby,  86  Tex.  15,  40  Am.  St.  Rep.  818;  Rowe 
v.  Hardy,  97  Va.  674. 

7.  Amendment. —  Jessup  v.  Cragg,  12  Ga.  261  ; 
Spencer  v.  Fuller,  68  Ga.  73  ;  McLeod  v.  Brooks 
Lumber  Co.,  98  Ga.  253 ;  Nelson  v.  Cook,  19 
111.  440;  Miller  v.  Alexander,  13  Tex.  498,  65 
Am.  Dec.  73. 

Before  the  Return  Is  Filed  and  while  it  remains 
in  the  hands  of  the  officer,  he  may  amend  the 
return  to  suit  his  pleasure  without  permission 
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after  his  term  of  office  has  expired,1  so  that  it  will  be  made  to  speak  the 
truth.3 

XXII.  Confirmation  of  Sale  —  1.  In  General.  —  Many  of  the  states  have 
enacted  statutes  providing  for  the  confirmation  of  execution  sales,  and  the 
statutes  of  the  different  states  vary  in  their  provisions.  In  some  of  the  states 
the  nature  of  a  confirmation  of  an  execution  sale  is  considered  much  the  same 
as  the  confirmation  of  a  judicial  sale,  while  in  other  states  it  is  radically 
different  in  nature  and  operation  from  the  confirmation  of  a  judicial  sale. 
Generally,  the  confirmation  of  an  execution  sale  is  a  formal  statutory  proceed- 
ing wherein  the  court  inquires  whether  the  sale  has  been  made  in  conformity 
with  law,  from  an  inspection  of  the  proceedings  of  the  officer.3 

2.  Necessity  of  Confirmation.  —  Whether  the  confirmation  of  an  execution 
sale  is  necessary  for  the  validity  of  the  sale  and  the  purchaser's  title  depends 
upon  the  provisions  of  the  statute,  and  where  the  statute  makes  the  confirma- 
tion a  requisite  to  a  valid  sale  and  title,  it  is  necessary.4  In  South  Dakota  it 
is  held  that  the  purchaser's  title  does  not  depend  upon  a  confirmation.3 

3.  Right  to  Have  Sale  Confirmed.  —  If  the  proceedings  are  regular  it  is  the 
duty  of  the  court  to  confirm  the  sale.® 


from  the  court.  Nelson  v.  Cook,  19  111.  440; 
Welsh  v.  Joy,  13  Pick.  (Mass.)  477. 

1.  Avery  v.  Bowman,  39  N.  H.  393  ;  Scruggs 
v.  Scruggs,  46  Mo.  271. 

2.  Jessup  v.  Cragg,  12  Ga.  261  ;  Spencer  v. 
Fuller,  68  Ga.  73  ;  McLeod  v.  Brooks  Lumber 
Co.,  98  Ga.  253  ;  State  v.  Jenkins,  (Mo.  1902) 
70  S.  W.  Rep.  152;  M'Carthy  v.  O'Marr,  19 
Mont.  215,  16  Am.  St.  Rep.  502;  Payne  v.  Long- 
Bell  Lumber  Co.,  9  Okla.  683  ;  Vastine  v.  Fury, 
2  S.  &  R.  (Pa.)  426;  Bullitt  v.  Winston,  1 
Munf.  (Va.)  269. 

Granting  of  Amendments  Discretionary.  — 
Johnson  v.  Day,  17  Pick.  (Mass.)  106.  See 
Scruggs  v.  Scruggs,  46  Mo.  271. 

Where  an  Omission  Was  Made  by  Design  of  the 
Parties  and  was  not  caused  by  accident  or  mis- 
take, an  amendment  was  not  granted.  Lowen- 
stein  v.  Krell,  162  Pa.  St.  267. 

Officer's  Signature  May  Be  Included  by  Amend- 
ment. —  Wilton  Mfg.  Co.  v.  Butler,  34  Me.  431. 

Mistake  Must  Be  Shown  Beyond  Doubt.  — 
Scruggs  v.  Scruggs,  46  Mo.  271. 

Motion  to  Amend  Not  an  Action  Within  Stat- 
ute of  Limitations.  —  Noyes  v.  Kingman,  40  111. 
App.  187. 

3.  Confirmation.  —  New  England  Mortg.  Se- 
curity Co.  v.  Smith,  25  Kan.  622 ;  Rice  v. 
Poynter,  15  Kan.  263;  White-Crow  v.  White- 
Wing,  3  Kan.  276  ;  Koehler  v.  Ball,  2  Kan.  160, 
83  Am.  Dec.  451  ;  Warren  v.  Stinson,  6  N.  Dak. 
293  ;  Baxter  v.  O'Leary,  10  S.  Dak.  150,  65  Am. 
St.  Rep.  702.  See  also  Bachle  v.  Webb,  11  Neb. 
423. 

That  a  Statutory  Confirmation  of  an  Execution 
Sale  Is  Different  from  a  Common-law  Confirmation 
of  a  Judicial  Sale,  see  Warren  v.  Stinson,  6 
N.  Dak.  293.  See  also  Bachle  v.  Webb,  11  Neb. 
423,  wherein  the  court  discussed  the  subject 
fully. 

That  the  Court  Is  Merely  to  Ascertain  Whether 
Prima  Facie  the  Process  Has  Not  Been  Abused  by 
the  Officer,  see  Bachle  v.  Webb,  11  Neb.  423. 

In  Confirmation  of  Sales  under  Magistrates' 
Judgments  in  Maryland  under  the  Act  of  1831, 
c.  290,  the  procedure  is  not  according  to  the 
forms  of  the  common  law,  but  is  in  the  exercise 
of  a  special  statutory  authority.  Kinnear  v. 
Lee,  28  Md.  488. 


Statute  Authorizing  Confirmation  of  Execution 
Sale  Strictly  Construed.  —  Bachle  v.  Webb,  1 1 
Neb.  423. 

Execution  Sales  Distinguished  from  Judicial 
Sales.  —  Ordinarily  execution  sales,  unless  re- 
quired by  statute,  are  not  confirmed,  and  this 
constitutes  one  of  the  distinctions  from  judicial 
sales,  which  must  be  confirmed.  Smith  v. 
Arnold,  5  Mason  (U.  S.)  420;  Hutton  v.  Wil- 
liams, 35  Ala.  503,  76  Am.  Dec.  297;  Noland  v. 
Barrett,  122  Mo.  181,  43  Am.  St.  Rep.  572; 
Bachle  v.  Webb,  11  Neb.  423;  Lasell  v.  Powell, 
7  Coldw.  (Tenn.)  277.  See  the  title  Judicial 
Sales,  vol.  17,  p.  948. 

4.  Young  v.  De  Putron,  37  Fed.  Rep.  46; 
Johnson  v.  Lindsay,  27  Kan.  514;  McBain  v. 
McBain,  15  Ohio  St.  337,  86  Am.  Dec.  478; 
Bassett  v.  Daniels,  10  Ohio  St.  617;  Curtis  v. 
Norton,  1  Ohio  278.  See  State  Bank  v.  Green, 
10  Neb.  130;  Phillips  v.  Dawley,  1  Neb.  320. 

5.  See  Baxter  v.  O'Leary,  10  S.  Dak.  150,  65 
Am.  St.  Rep.  702,  wherein  the  court  construed 
the  statute  of  South  Dakota  concerning  the  con- 
firmation of  execution  sales  and  criticised  the 
construction  which  the  Supreme  Court  of  Ohio 
has  placed  on  a  similar  statute.  It  was  decided 
in  this  case  that  the  purchaser's  title  was  not 
impaired  by  a  failure  to  have  the  sale  con- 
firmed, and  the  court  said  that  "  there  is  no 
substantial  reason  for  requiring  the  confirma- 
tion of  such  sales." 

In  North  Dakota. —  See  Warren  v.  Stinson,  6 
N.  Dak.  293,  wherein  the  court  said  that  the 
confirmation  of  an  execution  sale  is  an  ex  parte 
proceeding  which  can  bind  no  person. 

6.  Right  to  Have  Sale  Confirmed.  —  Mason  v. 
Bennett,  52  Fed.  Rep.  348;  Cowdin  v.  Cowdin. 
31  Kan.  528;  New  England  Mortg.  Security  Co. 
V.  Smith,  25  Kan.  622  ;  Moore  v.  Pye,  10  Kan. 
246;  Koehler  v.  Ball,  2  Kan.  160,  83  Am.  Dec. 
451;  Fcek  v.  Brewer,  11  Wash.  264.  See 
Bachle  v.  Webb,  1 1  Neb.  423  ;  Penn  Mut.  L. 
Ins.  Co.  v.  Creighton  Theatre  Bldg.  Co.,  51 
Neb.  659. 

That  Confirmation  Is  Within  the  Discretion  of 
the  Court,  see  Brigel  v.  Kittredge,  8  Ohio  Dec. 
512.    Compare  Bachle  v.  Webb,  11  Neb.  423. 

Literal  Compliance  with  Statute  Unnecessary 
for  Confirmation.  —  A    failure   to    comply  lit- 
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4.  Who  May  Have  Sale  Confirmed.  —  A  sale  may  be  confirmed  on  the  appli- 
cation of  the  plaintiff,  the  defendant,  or  the  sheriff,  and  on  the  court's  own 
motion,  or  on  the  motion  of  any  other  person  interested  therein.1 

5.  Time  for  Confirming  Sale. —  No  particular  time  is  required  for  the  con- 
firmation of  a  sale,  and  it  may  be  confirmed  at  any  time  after  the  sheriff  has 
made  his  return.8 

6.  Effect  of  Confirmation.  —  The  order  of  confirmation  is  an  adjudication 
that  the  proceedings  of  the  officer  as  they  appear  of  record  are  regular.3 

7.  Refusal  of  Confirmation.  —  If  the  sale  has  not  been  in  conformity  with  the 
law,  the  court  should  refuse  to  confirm  the  sale.4 

8.  Appeal  from  Order  of  Confirmation.  —  An  order  confirming  an  execution 
sale  is  a  final  appealable  order  in  the  nature  of  an  adjudication,  and  cures  all 
defects  and  irregularities  in  the  proceedings.5 


erally  with  all  the  provisions  of  the  law  relating 
to  the  sale  will  not  justify  a  court  in  denying 
a  motion  for  confirmation,  where  it  is  evident 
that  such  failure  was  not  prejudicial  to  the  rights 
of  the  defendant.    Stull  v.  Seymour,  63  Neb.  87. 

Confirmation  in  Vacation  or  Chambers.  — Under 
a  constitutional  provision  that  "  the  several 
judges  of  the  courts  of  record  shall  have  such 
jurisdiction  at  chambers  as  may  be  provided  by 
law,"  the  legislature  has  authority  to  confer 
jurisdiction  upon  a  judge  of  a  court  of  record 
to  confirm  in  vacation.  Best  v.  Zutaverti,  53 
Neb.  619;  Beatrice  Paper  Co.  v.  Beloit  Iron 
Works,  46  Neb.  900;  McMurtry  v.  Tuttle,  13 
Neb.  232. 

Sheriff  to  Hold  Proceeds  of  Sale  until  Confirma- 
tion. —  Stone  v.  Ruffin,  2  Ohio  503. 

Court  Cannot  Modify  Terms  of  Sale.  —  Benz  v. 
Hines,  3  Kan.  390,  89  Am.  Dec!  594;  Kinnear 
v.  Lee,  28  Md.  488  ;  Ohio  L.  Ins.,  etc.,  Co.  v. 
Goodin,  10  Ohio  St.  557. 

1.  Who  May  Have  Sale  Confirmed  —  Cowdin  v. 
Cowdin,  31  Kan.  528;  Collins  v.  Ritchie,  31 
Kan.  371;  Galbreath  v.  Drought,  29  Kan.  711; 
Rice  v.  Poynter,  1 5  Kan.  263 ;  Ferguson  v. 
Tutt,  8  Kan.  370;  Payne  v.  Long-Bell  Lumber 
Co.,  9  Okla.  683  ;  Baxter  v.  O'Leary,  10  S.  Dak. 
150,  65  Am.  St.  Rep.  702. 

2.  Galbreath  v.  Drought,  29  Kan.  711;  Fer- 
guson v.  Tutt,  8  Kan.  370;  Rice  v.  Poynter,  15 
Kan.  263  ;  Baxter  v.  O'Leary,  10  S.  Dak.  150, 
65  Am.  St.  Rep.  702.  See  Payne  v.  Long-Bell 
Lumber  Co.,  9  Okla.  683. 

3.  Effect  of  Confirmation.  —  Rice  v.  Poynter, 
15  Kan.  263;  Koehler  v.  Ball,  2  Kan.  160,  83 
Am.  Dec.  451  ;  Willis  v.  Nicholson,  24  La.  Ann. 
545  ;  Best  v.  Zutavern,  53  Neb.  619  ;  Schribar  v. 
Piatt,  19  Neb.  625  ;  Warren  v.  Stinson,  6  N. 
Dak.  293  ;  Buckingham  v.  Granville  Alexandria 
Soc,  2  Ohio  360  ;  Otis  v.  Nash,  26  Wash.  39  ; 
Krutz  v.  Batts,  18  Wash.  460;  Morrow  v. 
Meran,  5  Wash.  692. 

In  Oregon  an  order  of  confirmation  of  an 
execution  sale  is  regarded  as  a  conclusive  de- 
termination of  all  questions  concerning  the 
irregularity  of  the  proceedings  subsequent  to  the 
execution.  Leinenweber  v.  Brown,  24  Oregon 
548  ;  McRae  v.  Daviner,  8  Oregon  63  ;  Wright 
v.  Young,  6  Oregon  87  ;  Dolph  v.  Barney,  5 
Oregon  191;  Mathews  v.  Eddy,  4  Oregon  225; 
Code  Civ.  Pro.  Oregon  (1892),  §  296,  subdiv.  4. 

Confirmation  of  Sale  Relates  Back  to  Date 
Thereof.  — Galbreath  v.  Drought,  29  Kan.  711; 
Yeazel  v.  White.  40  Neb.  432  ;  Payne  v.  Long- 


Bell  Lumber  Co.,  9  Okla.  683 ;  Christy  v. 
Springs,  11  Okla.  710. 

4.  Satisfaction  of  Judgment  Ground  for  Refusing 
Confirmation.  —  Moore  v.  Boyer,  52  Neb.  446. 

Where  the  judgment  was  paid  after  the  sale 
and  before  application  for  confirmation,  it  was 
held  error  to  confirm  the  sale  over  an  objection 
made  by  the  debtor.  Reed  v.  Radigan,  42  Ohio 
St.  292. 

In  Nebraska. —  The  District  Court  is  without 
authority  to  entertain  an  objection  made  by  a 
party  to  the  confirmation  of  a  sale,  which  objec- 
tion is  simply  a  defense  on  the  merits  which 
might  have  been  interposed  by  the  party  to  the 
action  in  the  County  Court.  Hoover  v.  Hale,  56 
Neb.  67. 

Confirmation  Procured  by  Fraud  Set  Aside. — 

Knowles  v.  Rogers,  27  Wash.  211. 
When  Objections  to  Confirmation  Must  Be  Filed. 

—  Dell  v.  Estes,  10  Oregon  359. 
Objection  Filed  Too  Late. —  Best  v.  Zutavern, 

53  Neb.  619. 

Absence  from  State  No  Excuse  for  Failure 
to  'Object  to  Confirmation.  —  Leinenweber  v. 
Brown,  24  Oregon  548. 

Objection  to  Confirmation  on  Ground  that 
Notice  of  Sale  Was  Not  Given.  —  In  Delaware 
it  was  held,  in  Roger  v.  Ocheltree,  4  Houst. 
(Del.)  452,  that  whenever  objection  is  made  to 
the  confimation  on  the  ground  that  proper  no- 
tice has  not  been  given,  the  sheriff  must  prove 
that  due  notice  was  given. 
Insufficient  Publication  of  Notice  in  Newspaper. 

—  Where  notice  of  the  sale  is  published  in  a 
paper  of  such  limited  circulation  as  to  con- 
fine the  notice  to  a  few  persons  only,  confirma- 
tion will  be  refused.    Craig  v.  Fox,  16  Ohio  564. 

5.  Appeals  —  Kentucky.  —  Dawson  v.  Litsey, 
10  Bush  (Ky.)  408. 

Nebraska. — Watson  v.  Tromble,  33  Neb.  450, 
29  Am.  St.  Rep.  492  ;  Wilcox  v.  Raben,  24  Neb. 
368,  8  Am.  St.  Rep.  207  ;  Neligh  v.  Keene,  16 
Neb.  407. 

North  Dakota.  —  Dakota  Invest.  Co.  v.  Sul- 
livan, 9  N.  Dak.  303. 

Oregon.  —  Willamette  ■  Real  Estate  Co.  v. 
Hendrix,  28  Oregon  485,  52  Am.  St.  Rep.  800 ; 
Dell  v.  Estes,  10  Oregon  359;  McRae  v.  Dav- 
iner, 8  Oregon  63. 

Washington.  —  Krutz  v.  Batts,  18  Wash.  460. 
Irregularities  Cured  by  Confirmation.  —  Waldo 
v.  Thweatt,  64  Ark.  126. 

Review  of  Confirmation.  —  McDonald  v.  Cit- 
izens' Nat.  Bank,  58  Kan.  461. 
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XXIII.  Vacation  of  Sale  —  1.  Jurisdiction  —  a.  On  Motion  or  Rule  to 
Show  Cause.  —  As  a  corollary  from  the  well-settled  proposition  that  courts 
have  jurisdiction  to  prevent  an  abuse  of  their  process,  the  doctrine  is  firmly 
established  that  a  court  upon  whose  judgment  an  execution  has  been  issued 
has  full  power  to  set  aside  a  sale  made  under  such  execution  whenever  the  ends 
of  justice  and  fair  dealing  require  it,  which  jurisdiction  may  be  invoked  on  a 
motion  or  rule  to  show  cause;  and  ordinarily  a  party  who  is  aggrieved  by  a 
sheriff's  sale  and  who  desires  to  have  it  set  aside  should  proceed  by  motion.1 

Prior  to  Execution  of  Sheriffs  Deed.  —  The  proper  remedy  to  set  aside  a  sheriff's 
sale  wiiich  has  been  wrongfully  made,  prior  to  the  execution  of  the  sheriff's 
deed,  is  by  a  motion  in  the  principal  action,  and  the  party  aggrieved  is  not 
under  the  necessity  of  resorting  to  a  court  of  equity.8 

b.  Jurisdiction  Conferred  by  Statute.  —  In  some  states  it  has  been 
expressly  provided  by  statute  that  courts  shall  have  full  power  over  their 
officers  making  execution  sales,  and  that  whenever  satisfied  that  a  sale  made 
under  process  is  infected  with  fraud,  irregularity,  or  error,  to  the  injury  of 
either  party,  the  sale  shall  be  set  aside.3 

c.  Equity  Jurisdiction  —  (i)  In  General.  —  In  a  vast  variety  of  cases  a 


1.  On  Motion  or  Rule  to  Show  Cause. —  Rorer 
on  Judicial  Sales,  §  1081,  cited  in  Johnson  v. 
Dooly,  72  Ga.  297.  See  also  the  following 
cases : 

United  States.  —  U.  S.  v.  Vestal,  4  Hughes 
(U.  S.)  467. 

Alabama. —  Lankford  v.  Jackson,  21  Ala.  650  ; 
Mobile  Cotton  Press,  etc.,  Co.  v.  Moore,  9  Port. 
(Ala.)  679. 

Arkansas.  —  State  Bank  v.  Noland,  13  Ark. 
299,  holding  that  the  court  has  jurisdiction  be- 
fore the  execution  of  the  deed ;  Adamson  v. 
Cummins,  10  Ark.  541. 

California.  —  Boles  v.  Johnston,  23  Cal.  226, 
83  Am.  Dec.  11 1. 

District  of  Columbia.  —  Star  v.  U.  S.,  8  App. 
Cas.  (D.  C.)  552. 

Georgia. — •  Suttles  v.  Sewell,  109  Ga.  707. 

Idaho.  —  Wooddy  v.  Jameson,  (Idaho  1897) 
50  Pac.  Rep.  1008. 

Illinois.  —  Clark  v.  Glos,  180  111.  556,  72  Am. 
St.  Rep.  223  ;  Jenkins  v.  Merriweather,  109  111. 
647 ;  Day  v.  Graham,  6  111.  435  ;  Hays  v.  Cas- 
sell,  70  111.  669. 

Iowa.  —  Jensen  v.  Woodbury,  16  Iowa  515; 
Bradford  v.  Limpus,  13  Iowa  424. 

Kansas.  —  Capital  Bank  v.  Huntoon,  35  Kan. 
577;  Rounsaville  v.  Hazen,  33  Kan.  71  ;  Jenkins 
v.  Green,  24  Kan.  493  ;  Harrison  v.  Andrews,  18 
Kan.  535 ;  Whitaker  v.  Beach,  12  Kan.  492; 
McCurdy  v.  Baker,  11  Kan.  in;  Johnson  v. 
Hovey,  9  Kan.  65  ;  Wheatley  v.  Terry,  6  Kan. 
427  ;  White-Crow  v.  White-Wing,  3  Kan.  276. 
See  also  Baker  v.  Hall,  29  Kan.  617. 

Kentucky.  —  Carlile  v.  Carlile,  7  J.  J.  Marsh. 
(Ky.)  624;  Chambers  v.  Hays,  6  B.  Mon.  (Ky.) 
115;  Mills  v.  Rogers,  2  Litt.  (Ky.)  217,  13  Am. 
Dec.  263  ;  De  Wolf  v.  Mallett,  3  Dana  (Ky.) 
214. 

Louisiana.  —  Van  Raalte  v.  Congregation  of 
Mission,  39  La.  Ann.  617. 

Minnesota.  —  Pettingill  v.  Moss,  3  Minn.  222, 
74  Am.  Dec.  747,  wherein  the  sale  was  made  in 
violation  of  an  injunction. 

Missouri.  —  Rogers,  etc.,  Hardware  Co.  v. 
Cleveland  Bldg.  Co.,  132  Mo.  442,  53  Am.  St. 
Rep.  494  ;  McKee  v.  Logan,  82  Mo.  524  ;  Down- 
ing v.  Still,  43  Mo.  321  ;  Ray  v.  Stobbs,  28  Mo. 


35;  Nelson  v.  Brown,  23  Mo.  13;  Hicks  v. 
Perry,  7  Mo.  346;  Finke  v.  Craig,  57  Mo.  App. 
393;  American  Wine  Co.  v.  Scholer,  13  Mo. 
App.  345,  affirmed  85  Mo.  496. 

Montana.  —  Bernard  v.  Herzog,  12  Mont.  519. 
Nebraska.  —  Zeigler  v.  McCormick,   13  Neb. 
25- 

New  Jersey.  —  Pell  v.  Vreeland,  35  N.  J. 
Eq.  22. 

New  York.  —  Gould  v.  Mortimer,  (Supm.  Ct. 
Spec.  T.)  26  How.  Pr.  (N.  Y.)  167;  Bixly  v. 
Mead,  18  Wend.  (N.  Y.)  611  ;  Ontario  Bank  v. 
Lansing,  2  Wend.  (N.  Y.)  260. 

North  Carolina.  —  Beckwith  v.  Kings  Moun- 
tain Min.  Co.,  87  N.  Car.  155;  Sheppard  v. 
Bland,  87  N.  Car.  163. 

North  Dakota.  —  Warren  v.  Stinson,  6  N. 
Dak.  293. 

Oregon.  —  Flint  v.  Phipps,  20  Oregon  340,  23 
Am.  St.  Rep.  124. 

Pennsylvania.  —  Fidelity  Bldg.,  etc.,  Assoc. 
v.  Uhler,  199  Pa.  St.  417,  wherein  the  sale  was 
set  aside  for  inadequacy  of  price  and  other  cir- 
cumstances ;  Tigue  v.  Banta,  176  Pa.  St.  414; 
Wolf  v.  Hano,  11  Pa.  Co.  Ct.  204,  wherein  the 
sale  was  set  aside  because  chattels  were  im- 
properly sold  en  masse  without  giving  sufficient 
opportunity  for  inspection  ;  Friedly  v.  Scheetz, 
9  S.  &  R.  (Pa.)  162,  11  Am.  Dec.  691  ;  Black  v. 
Conwell,  6  Pa.  Dist.  66. 

Texas.  —  Wilson  v.  Aultman,  etc.,  Co.,  (Tex. 
Civ.  App.  1897)  39  S.  W.  Rep.  1103;  Owen  v. 
Navasota,  44  Tex.  522;  Irvin  v.  Ferguson,  83 
Tex.  496;  Cravens  v.  Wilson,  48  Tex.  340; 
Cook  v.  Sparks,  47  Tex.  33  ;  Rugely  v.  Moore, 
23  Tex.  Civ.  App.  10;  Leeper  v.  O'Donohue,  18 
Tex.  Civ.  App.  531. 

Utah.  —  Post  v.  Foote,  18  Utah  235. 
Vermont.  —  Tudor  v.  Taylor,  26  Vt.  444. 
Compare  Gridley  V.  Duncan,  8  Smed.  &  M. 
(Miss.)  456. 

2.  Prior  to  Execution  of  Sheriff's  Deed.  — 
Wooddy  v.  Jameson,  (Idaho  1897)  50  Pac.  Rep. 
1008. 

3.  Jurisdiction  Conferred  by  Statute.  —  See  the 

statutes  of  the  various  states.    See  also  Fears 
v  State,  102  Ga.  274,  decided  under  2  Code  Ga. 
(189s),  §  5427. 
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court  of  equity  has  jurisdiction  to  set  aside  a  sheriff's  sale,  but  the  rule  deduci- 
ble  from  the  authorities  is,  it  would  seem,  that  a  court  of  equity,  in  exercising 
jurisdiction  to  revise  sales  under  execution,  does  not  act  as  a  revising  court 
over  the  records  of  a  court  of  law,  or  inquire  into  errors  of  law  further  than  to 
discover  fairness  or  unfairness,  and  that  to  enable  a  court  of  equity  to  assume 
jurisdiction  there  must  be  accident,  surprise,  mistake,  or  fraud,  or  some  fact 
or  circumstance  affecting  the  sale  itself,  rather  than  a  mere  irregularity  in  the 
execution  or  in  the  conduct  of  the  officer.1 

Remedy  by  Motion  Not  Exclusive.  —  Although  ordinarily  an  execution  sale  should 
be  attacked  by  a  motion,  cases  will  sometimes  arise  when  the  person  who 
desires  to  overthrow  a  sale  may  be  compelled  to  resort  to  equity  in  order  to 
secure  full  redress,  and  a  court  of  equity  should  be  very  careful  not  to  refuse 
to  take  jurisdiction  in  cases  where  the  questions  involved  are  such  that  they 
cannot  be  as  satisfactorily  investigated  on  the  hearing  of  the  motion  as  on  the 
trial  of  a  suit  in  equity,  e.  g.y  in  cases  where  it  may  be  necessary  to  excuse 
long  delay  in  attacking  the  sale,  or  where  there  may  be  one  who  may  possibly 
claim  to  be  an  innocent  purchaser.2  On  the  other  hand,  it  is  a  settled  rule 
that  the  fact  that  even  though  the  grounds  for  attacking  the  sale  are  such  as 
would  permit  the  party  to  resort  to  a  court  of  equity,  he  may  nevertheless,  if 
he  sees  fit,  set  up  such  grounds  on  motion.3 


1.  Equity  Jurisdiction.  —  2  Freeman  on  Exe- 
cutions, §  310,  cited  in  Gardner  v.  Mobile,  etc., 
R.  Co.,  102  Ala.  635.  See  also  the  following 
cases : 

United  States.  —  Graffam  v.  Burgess,  117  U. 
S.  180;  Slater  v.  Maxwell,  6  Wall.  (U.  S.)  268. 
See  also  Stead  v.  Course,  4  Cranch  (U.  S.)  403. 

Alabama.  —  Cowan  v.  Sapp,  74  Ala.  44; 
Lockett  v.  Hurt,  57  Ala.  198;  Ray  v.  Womble, 
56  Ala.  32. 

District  of  Columbia.  —  Horsey  v.  Beveridge, 
4  Mackey  (D.  C.)  291  ;  Starr  v.  U.  S.,  8  App. 
Cas.  (D.  C.)  552. 

Georgia.  —  Suttles  v.  Sewell,  109  Ga.  707, 
wherein  the  grounds  relied  upon  were-  inade- 
quacy of  price  and  other  irregularities  ;  Haunson 
v.  Nelms,  109  Ga.  802,  where  the  sale  was  at- 
tacked for  inadequacy  of  consideration  and 
other  circumstances  amounting  to  legal  fraud. 
See  also  O'Kelley  v.  Gholston,  89  Ga.  1. 

Illinois.  —  Lurton  v.  Rodgers,  139  111.  554,  32 
Am.  St.  Rep.  214;  Bullen  v.  Dawson,  139  111. 
633;  Cohen  v.  Menard,  136  111.  130;  Hobson  v. 
McCambridge,  130  111.  367;  Berry  v.  Lovi,  107 
111.  612;  Kinney  v.  Knoebel,  51  111.  112;  Fergus 
v.  Woodworth,  44  111.  374 ;  Day  v.  Graham,  6 
111.  43s  ;  Eldred  v.  Moehring,  83  111.  App.  264. 

Indiana.  —  Hamilton  v.  Burch,  28  Ind.  233  ; 
Vantrees  v.  Hyatt,  5  Ind.  487,  wherein  the  sale 
was  set  aside  on  the  ground  that  the  purchaser 
had  made  false  representations  to  deter  other 
bidders  ;  Reed  v.  Carter,  1  Blackf.  (Ind.)  410.  ' 

Iowa.  —  White  v.  Watts,  18  Iowa  74. 

Kentucky.  —  Cassiday  v.  McDaniel,  8  B.  Mon. 
(Ky.)  519,  holding  that  where  there  are  legal 
grounds  for  quashing  the  sale,  equity  is  with- 
out jurisdiction  ;  Martin  v.  Blight,  4  J.  J.  Marsh. 
(Ky.)  491,  20  Am.  Dec.  226;  Gist  v.  Frazier.  2 
Litt.  (Ky.)  118;  Blight  v.  Tobin,  7  T.  B.  Mon. 
(Ky.)  612,  18  Am.  Dec.  219;  De  Wolf  v.  Mal- 
lett,  3  Dana  (Ky.)  214. 

Michigan.  —  Cooperstown  First  Nat.  Bank  v. 
State  Sav.  Bank,  123  Mich.  321. 

Mississippi.  —  Winston  v.  Otley.  25  Miss.  451, 
where  the  sale  was  set  aside  because  it  was 
made  to  the  plaintiff  in  execution  for  a  grossly 


inadequate  price,  without  notice  to  the  defend- 
ant in  execution  of  the  time  and  place  of  sale. 

Missouri.  —  Force  v.  Van  Patton,  149  Mo. 
446;  Davis  v.  McCann,  143  Mo.  172;  Beedle  v. 
Mead,  81  Mo.  297. 

New  Jersey.  —  Eberhart  v.  Gilchrist,  11  N.  J. 
Eq.  167  ;  Penn  v.  Craig,  2  N.  J.  Eq.  495. 

New  York.  —  Gould  v.  Mortimer,  (Supm.  Ct. 
Spec.  T.)  26  How.  Pr.  (N.  Y.)  167;  Brown  v. 
Frost,  10  Paige  (N.  Y.)  243;  American  Ins.  Co. 
v.  Oakley,  9  Paige  (N.  Y.)  259;  Nicholl  v. 
Nicholl,  8  Paige  (N.  Y.)  349;  Collier  v.  Whip- 
ple, 13  Wend.  (N.  Y.)  224.  See  also  Woods  v. 
Monell,  1  Johns.  Ch.  (N.  Y.)  502 ;  Tiernan  v. 
Wilson,  6  Johns.  Ch.  (N.  Y.)  411;  Troup 
v.  Wood,  4  Johns.  Ch.  (N.  Y.)  228  ;  Howell  v. 
.Baker,  4  Johns.  Ch.  (N.  Y.)  118. 

North  Carolina.  —  James  v.  Markham,  128 
N.  Car.  380. 

Ohio.  —  Rhonemus  v.  Corwin,  9  Ohio  St.  366. 
Pennsylvania.  —  Chester    Pipe,    etc.,    Co.  v. 
Saltsburg  Gas  Co.,  8  Pa.  Dist.  427. 

Rhode  Island.  —  Aldrich  v.  Wilcox,  10  R.  I. 
4°5- 

South  Carolina.  —  Brown  v.  Barnwell  Mfg. 
Co.,  46  S.  Car.  415. 

Tennessee.  —  Keeling  v.  Heard,  3  Head 
(Tenn.)  592. 

Texas.  —  Hughes  v.  Duncan,  60  Tex.  72 : 
Johnson  v.  Crawl.  55  Tex.  571.  See  also  Moore 
v.  Perry,  (Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
878. 

Utah.  —  Young  -'.  Schroeder,  10  Utah  155. 
A  Court  of  Equitv  Has  Jurisdiction  Where  an 
Accounting  Is  Necessary  in  adjusting  the  rights 
of  the  parties  as  to  rents  and  profits.  Schroeder 
v.  Young.  161  U.  S.  334. 

2.  Remedy  by  Motion  Not  Exclusive.  —  Rex  v. 
Grampond,  7  T.  R.  699 ;  Poweshiek  County  v. 
Durant.  9  Wall.  (U.  S.)  736;  Starr  v.  U.  S..  8 
App.  Cas.  (D.  C.)  552:  Warren  v.  Stinson,  6  N. 
Dak.  293.  See  also  Graffam  v.  Burgess.  117 
U.  S.  180;  Lurton  v.  Rodgers,  139  111.  554.  32 
Am.  St.  Ren.  214. 

3.  Remedy  by  Motion  Notwithstanding  Equity 
Jurisdiction. —  Downing  v.  Still,  43  Mo.  jm. 
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(2)  On  Ground  of  Fraud.  —  Of  course,  where  a  sheriff's  sale  is  affected 
with  fraud  a  court  of  equity  will  afford  relief,  fraud  being  a  favored  ground 
of  equity  jurisdiction.1 

(3)  On  Ground  of  Mistake  or  Surprise.  —  The  authorities  settle  without 
question  that  a  court  of  equity  will  set  aside  a  sheriff's  sale,  even  if  there  has 
been  no  fraud,  when  there  is  a  gross  inadequacy  of  price,  and  the  parties,  by 
reason  of  mistake  or  misapprehension,  did  not  attend  the  sale,  and  the  sacri- 
fice was  caused  by  such  mistake  or  misapprehension.3  Likewise  it  has  been 
held  that  where  one  becomes  a  purchaser  of  land  at  a  sheriff's  sale  under  an 
erroneous  belief  that  the  lien  of  a  mortgage  will  be  discharged  by  the  sale,  and 


Exclusive  Jurisdiction  of  Equity  After  Lapse  of 
Term  at  Which  Sale  Was  Made.  —  In  Missouri 
the  well-settled  rule  is  that  after  the  term  at 
which  the  sale  occurred  has  passed  it  is  too 
late,  as  a  general  thing,  to  move  to  set  aside 
the  sale,  and  that  the  only  remedy  is  by  a  bill 
in  equity.  Force  v.  Van  Patton,  149  Mo.  446, 
citing  Downing  v.  Still,  43  Mo.  309,  and  Nelson 
v.  Brown,  23  Mo.  13,  and  distinguishing  Davis 
v.  McCann,  143  Mo.  172. 

Exclusive  Jurisdiction  of  Equity  After  Sheriff 
Has  Executed  Deed.  —  In  Illinois  the  jurisdiction 
of  equity  is  exclusive  after  a  deed  for  real 
estate  has  been  made  by  the  sheriff,  unless 
there  was  no  judgment  or  execution  or  the 
court  had  no  jurisdiction  to  render  the  judg- 
ment. Jenkins  v.  Merriweather,  109  111. 
647. 

Exclusive  Jurisdiction  of  Equity  After  Purchaser 
Has  Conveyed  to  Third  Person.  —  In  Illinois, 
after  the  purchaser  has  conveyed  the  land  to 
another,  the  jurisdiction  of  a  court  of  equity  is 
exclusive,  and  the  court  will  not  determine 
on  motion  questions  which  may  affect  the 
rights  of  others  not  before  the  court.  Jenkins 
v.  Merriweather,  109  111.  647  ;  Morris  v.  Robey, 
73  111.  462  ;  Day  v.  Graham,  6  111.  435  ;  Meacham 
v.  Sunderland,  10  111.  App.  123. 

1.  Equity  Jurisdiction  on  Ground  of  Fraud  — 
United  States.  —  Schroeder  v.  Young,  161  U. 
S.  334 ;  Stead  v.  Course,  4  Cranch  (U.  S.)  403  ; 
Veazie  v.  Williams,  8  How.  (U.  S.)  134;  Cocks 
v.  Izard,  7  Wall.  (U.  S.)  559. 

Georgia.  —  New  England  Mortg.  Security  Co. 
v.  Robson,  79  Ga.  757.  See  also  Fears  v.  State, 
102  Ga.  274. 

Illinois.  —  Henderson  v.  Harness,  184  111. 
S?n;  Bach  v.  May,  163  III.  547;  Lurton  v. 
Rodgers,  139  111.  554,  32  Am.  St.  Rep.  214; 
Hobson  v.  McCambridge,  130  111.  367;  Davis  v. 
Chicago  Dock  Co.,  129  111.  180;  Mathison  v. 
Prescott,  86  111.  493  ;  Mixer  v.  Sibley,  53  111. 
61;  Briscoe  v.  York,  53  111.  484;  Goldsborough 
v.  Darst,  9  111.  App.  205. 

Iowa. —  Sioux  City,  etc.,  Town  Lot,  etc.,  Co. 
« '•  Walker,  78  Iowa  476;  Fleming  v.  Hutchin- 
son, 36  Iowa  519. 

Katisas. —  Capital  Bank  v.  Huntoon,  35  Kan. 
577- 

Kentucky.  —  Martin  v.  Blight,  4  J.  J.  Marsh. 
(Ky.)  491,  20  Am.  Dec.  226;  Cox  v.  Joiner,  4 
Bibb  (Ky.)  94;  Hayden  v.  Dunlap,  3  Bibb  (Ky.) 
216;  Blight  v.  Tobin,  7  T.  B.  Mon.  (Ky.)  612, 
18  Am.  Dec.  219. 

Michigan.  —  Messmore  v.  Huggard,  46  Mich. 
558. 

Mississippi.  —  Hall  v.  Moore,  70  Miss.  75. 
Missouri.  —  Miltenberger  v.  Morrison,  39  Mo. 
25  C.  of  L.— 50  785 


71  ;  Stewart  v.  Nelson,  25  Mo.  309.  See  also 
Massey  v.  Young,  73  Mo.  260. 

New  Hampshire. — Jones  v.  Portsmouth,  etc., 
R.  Co.,  32  N.  H.  544. 

New  Jersey.  —  Flaherty  v.  Cramer,  (N.  J. 
1898)  41  Atl.  Rep.  482;  Lennon  v.  Heindel,  56 
N.  J.  Eq.  8;  Vineland  Nat.  Bank  v.  Shinn,  55 
N.  J.  Eq.  415,  affirmed  55  N.  J.  Eq.  825;  Wetz- 
ler  v.  Schaumann,  24  N.  J.  Eq.  60  ;  Kloepping 
v.  Stellmacher,  21  N.  J.  Eq.  328;  Cummins  v. 
Little,  16  N.  J.  Eq.  51;  Hamburgh  Mfg.  Co.  v. 
Edsall,  5  N.  J.  Eq.  249. 

New  York. — •  Tiernan  v.  Wilson,  6  Johns. 
Ch.  (N.  Y.)  413  ;  Troup  v.  Wood,  4  Johns.  Ch. 
(N.  Y.)  228.  See  also  Barker  v.  Gates,  (Supm. 
Ct.  Spec.  T.)  1  How.  Pr.  (N.  Y.)  77;  Howell  v. 
Baker,  4  Johns.  Ch.  (N.  Y.)  122;  Woods  v. 
Monell,  1  Johns.  Ch.  (N.  Y.)  502. 

North  Carolina.  —  Hill  v.  Whitfield,  3  Jones 
L.  (48  N.  Car.)  120.  See  also  Black  v.  Baylees, 
86  N.  Car.  527;  Crews  v.  Charlotte  First  Nat. 
Bank,  77  N.  Car.  no. 

South  Carolina.  —  Toole  v.  Johnson,  61  S. 
Car.  34;  Barrett  v.  Bath  Paper  Co.,  13  S.  Car. 
128;  Hamilton  v.  Hamilton,  2  Rich.  Eq.  (S. 
Car.)  364,  46  Am.  Dec.  58. 

Texas.  —  Jackson  v.  Steffens,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  862;  Stone  v.  Day,  69  Tex. 
13,  5  Am.  St.  Rep.  17.  See  also  Garvin  v.  Hall, 
83  Tex.  295  ;  McLaury  v.  Miller,  64  Tex.  381. 

Washington.  —  See  Brooks  v.  Lewis,  22 
Wash.  192. 

Canada.  —  Campbell  v.  Smith,  10  Grant  Ch. 
(U.  C.)  206. 
What   Constitutes   Undue  Concealment.  —  To 

found  any  claim  for  relief  in  a  court  of  equity 
on  the  ground  of  undue  concealment,  there 
must  be  something  partaking  of  the  character  of 
constructive  fraud  —  a  nondisclosure  of  facts 
which  one  party  was  under  some  legal  or  equi- 
table obligation  to  communicate  to  the  other. 
Watt  v.  McGalliard,  67  III.  513. 

2,  Equity  Jurisdiction  on  Ground  of  Mistake 
and  Misapprehension  — Georgia. — -Fears  v.  State, 
102  Ga.  274. 

Nebraska.  —  Frasher  v.  Ingham,  4  Neb.  531. 

New  Jersey.  —  Raphael  v.  Zehner,  56  N.  J. 
Eq.  836  ;  Wetzler  v.  Schaumann,  24  N.  J.  Eq. 
60;  Kloepping  v.  Stellmacher,  21  N.  J.  Eq.  328; 
Marlatt  v.  Warwick,  18  N.  J.  Eq.  108;  Parker 
V.  Pratt,  8  N.  J.  Eq.  104;  Howell  v.  Hester,  4 
N.  J.  Eq.  266;  Seaman  v.  Riggins,  2  N.  J.  Eq. 
214,  34  Am.  Dec.  200. 

New  York.  —  Jackson  v.  Roberts,  7  Wend. 
(N.  Y.)  83.  See  also  Laight  v.  Pell,  1  Edw. 
(N.  Y.)  577. 

Rhode  Island.- — Fenner  v.  Tucker,  6  R.  I. 
55'- 
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the  mistake  is  discovered  before  the  deed  is  acknowledged,  the  sale  may  be 
set  aside.1 

2.  Discretion  of  Court.  —  An  application  for  relief  against  a  sheriff's  sale, 
whether  it  be  presented  to  a  court  of  equity  or  to  the  court  out  of  which  the 
execution  issued,  is  to  a  large  extent  addressed  to  the  discretion  of  the  court, 
and  in  each  case  the  court  has  considerable  latitude  in  determining  whether 
or  not  a  proper  case  is  made  for  the  exercise  of  its  jurisdiction.8  Accordingly, 
it  has  been  held  that  on  a  motion  to  set  aside  a  sheriff's  sale  the  court  may 
exercise  its  discretion  in  allowing  or  disallowing  evidence  to  be  introduced,3 
and  that  the  court  may  gu  beyond  the  face  of  the  papers  and  examine  questions 
outside  of  those  affecting  the  mere  legulaiity  of  the  proceedings;4  but  the 
court's  exercise  of  its  discretion  is  not  uncontrollable,  and  where  there  has 
been  an  abuse  of  discretion  a  leversal  may  be  obtained  on  appeal.5 

3.  Grounds  for  Vacating  Sale  —  a.  Mistake  and  Surprise  —  in  General.  — 
It  has  been  held  that  it  is  ground  for  vacating  the  sale  on  motion  that  by 
reason  of  a  mistake  in  the  form  of  the  judgment  and  the  title  of  the  execution 
both  the  plaintiff  in  the  writ  and  the  sheriff  were  misled,  and  that  in 
consequence  thereof  the  land  was  not  sold  to  ihe  highest  and  best  bidder.6 

Nature  of  Surprise  Which  Will  Justify  Vacation  of  Sale.  —  The  surprise  for  which  a 
court  will  set  aside  proceedings,  fair  and  regular  on  their  face,  which  have 
resulted  in  vesting  rights  to  real  property  in  a  purchaser  must  be  a  legal  sur- 
prise, without  fault  or  negligence  of  the  party  who  claims  to  have  been 
surprised;  a  court  of  equity  does  not  assist  a  party  who  has  lost  his  rights 
through  his  own  negligence.7 

b.  FRAUD  —  In  General.  —  A  familiar  and  frequent  ground  upon  which 
sheriff's  sales  are  avoided  is  fraud,  and  such  ground  for  relief  may  be  invoked 
either  in  a  suit  in  equity  or  by  a  motion  addressed  to  the  court  out  of  which 
the  execution  issued.**    The  sale  may  be  set  aside  even  though  no  actual 


1 .  Mistaken  Belief  as  to  Effect  of  Sale  upon  Lien 
of  Mortgage,  —  Cumming's  Appeal,  23  Pa.  St. 
509. 

2.  Discretion  of  Court  —  Kansas.  —  A<3ams  v. 
Davalley,  40  Kan.  4S6 ;  White-Crow  v.  White- 
Wing,  3  Kan.  270.  See  also  Aultman  v. 
Humphrey,  (Kan.  App.  1898)  52  Pac.  Rep. 
798. 

New  York.  —  Hale  v.  Clauson,  60  N.  Y.  339. 
See  also  Geneva  Bank  v.  Reynolds,  33  N.  Y. 
160;  Dows  v.  Congdon,  28  N.  Y.  122;  Wake- 
man  v.  Price,  3  N.  Y.  334  ;  Hazleton  v.  Wake- 
man,  (Ct.  App.)  3  How.  Pr.  (N.  Y.)  357. 

Pennsylvania.  —  Light  v.  Zeller,  195  Pa.  St. 
315;  Felton  v.  Felton,  175  Pa.  St.  44;  Ritter  v. 
Getz,  161  Pa.  St.  648;  Germer  v.  Ensign,  155 
Pa.  St.  464  ;  Shakespeare  v.  Delany,  86  Pa.  St. 
108;  Laird's  Appeal,  2  Pa.  Super.  Ct.  300. 

Wisconsin.  —  Collins  v.  Smith,  75  Wis.  392; 
Grede  v.  Dannenfelser,  42  Wis.  78. 

3.  Discretion  of  Court  as  to  Admissibility  of 
Evidence, — Aultman  v.  Humphrey,  (Kan.  App. 
1898)  53  Pac.  Rep.  798. 

4.  Discretion  of  Court  to  Examine  Matters  Out- 
side of  Papers,  —  Halsey  v.  Van  Vliet,  27  Kan. 
477- 

6.  Eeversal  Because  of  Ahuse  of  Discretion.  — 

Stroup  v.  Raymond,  183  Pa.  St.  279,  63  Am. 
St.  Rep.  758. 

6.  Effect  of  Sale  Because  of  Mistake.  —  Cornoy 
V.  Wetmore,  101  Iowa  202.  See  also  on  the  gen- 
eral proposition  that  mistake  is  a  ground  for  set- 
ting aside  the  sale  McKee  v.  Logan,  82  Mo.  524, 
wherein  the  sale  was  set  aside  on  motion  be- 
cause of  a  mistake  of  the  sheriff ;  Jackson  v. 


Roberts,  7  Wend.  (N.  Y.)  83  ;  Cumming's  Ap- 
peal, 23  Pa.  St.  509 ;  Fenner  v.  Tucker,  6  R.  I. 
SSi- 
Mistake  as  Ground  of  Equity  Jurisdiction.  — 
See  supra,  this  section,  Jurisdiction  —  On 
Ground  of  Mistake  or  Surprise. 

7.  Nature  of  Surprise  Which  Will  Justify  Vaca- 
tion of  Sale.  —  Central  Pac.  R.  Co.  v.  Creed,  70 
Cal.  497,  citing  Hendrickson  v.  Hinckley,  17 
How.  (U.  S.)  443. 

Mistake  of  Purchaser  as  to  Location  of  Property. 
—  Where  the  property  is  described  in  the  no- 
tice of  sale  with  sufficient  certainty  to  identify 
it  the  court  will  not  on  motion  of  the  purchaser 
set  the  sale  aside  on  the  ground  that  he  was 
mistaken  as  to  its  location.  In  such  case  the 
doctrine  of  caveat  emptor  applies.  Grundy 
County  Nat.  Bank  v.  Rulison,  61  111.  App. 
388.  See  also  Keith  v.  Brewster,  114  Ga.  176; 
Vanscoyoc  v.  Kimler,  77  111.  151;  Finley  v. 
Thayer,  42  111.  350 ;  Molleur  v.  St.  James,  9 
Quebec  Super.  Ct.  184. 

8.  Fraud  as  Ground  for  Vacating  Sale  —  Eng- 
land. —  See  Green  v.  Baverstock,  14  C.  B.  N. 
S.  204,  108  E.  C.  L.  204. 

Canada.  —  Campbell  v.  Smith,  10  Grant  Ch. 
(U.  C.)  206. 

United  States.  —  Veazie  v.  Williams,  8  How. 
(U.  S.)  134;  Stead  V.  Course,  4  Cranch  (U. 
S.)  403,  which  was  a  suit  in  equity;  Cocks  v. 
Izard.  7  Wall.  (U.  S.)  559. 

California.  - —  Pekin  Min.,  etc.,  Co.  v.  Ken- 
nedy, 81  Cal.  356. 

Illinois.  —  Briscoe  v.  York,  53  111.  484,  which 
was  a  suit  in  equity. 
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fraud  was  intended,  if  there  was  that  which  in  law  amounts  to  fraud.1 

Question  of  Fraud  is  for  jury.  —  Where  the  vacation  of  the  sale  is  sought  on  the 
ground  ot  fraud,  and  there  is  a  jury  trial,  the  question  of  fraud  is  for  the 
jury,  under  appropriate  instructions  from  the  court. a 

c.  Irregular  Sale  en  Masse.  —  It  is  the  duty  of  the  sheriff  in  making 
the  sale  to  sell  as  little  property  as  is  necessary  and  to  offer  the  property  in 
such  lots  and  quantities  as  will  protect  the  interests  of  the  respective  parties. 
Accordingly,  it  is  well  settled  that  if  the  officer  improperly  sells  separate  lots 
of  land  en  masse,  or  fails  to  sell  in  separate  parcels  property  which  is  readily 
susceptible  of  division,  the  irregularity  is  such  as  will  authorize  the  vacation 
of  the  sale  at  the  instance  of  one  whose  rights  have  been  prejudiced.3 
A  fortiori,  a  sale  en  masse  will  be  set  aside  where  it  has  been  made  in 
violation  of  statute.4 

Necessity  to  Show  that  Sale  en  Masse  Was  Prejudicial.  —  However,  it  must  be  borne 
in  mind  that  a  sale  of  property  en  masse  will  not  be  set  aside  on  this  ground 


Indiana.  —  Wright  v.  Dick,  116  Ind.  538; 
Reed  v.  Carter,  1  Blackf.  (Ind.)  410. 

Iowa.  —  Cornoy  v.  Wetmore,  101  Iowa  202; 
Sioux  City,  etc.,  Town  Lot,  etc.,  Co.  v.  Walker, 
78  Iowa  476 ;  Fleming  v.  Hutchinson,  36  Iowa 
519;  Boyd  v.  Ellis,  n  Iowa  97. 

Kansas.  —  White-Crow  v.  White-Wing,  3 
Kan.  276. 

Kentucky.  —  Myers  v.  Sanders,  7  Dana  (Ky.) 
S07. 

Missouri.  —  Massey  v.  Young,  73  Mo.  260  ; 
Stewart  v.  Severance,  43  Mo.  322,  97  Am.  Dec. 
392;  Miltenberger  v.  Morrison,  39  Mo.  71; 
Stewart  v.  Nelson,  25  Mo.  309,  which  was  an 
equitable  action ;  Wooton  v.  Hinkle,  20  Mo. 
290 ;  Neal  v.  Stone,  20  Mo.  296 ;  Chouteau  v. 
Nuckolls,  20  Mo.  442.  See  also  Griffith  v. 
Judge,  49  Mo.  536. 

New  Hampshire. — -Jones  Portsmouth, 
etc.,  R.  Co.,  32  N.  H.  544,  which  was  a  suit  in 
equity. 

New  Jersey.  —  Raphael  v.  Zehner,  56  N.  J. 
Eq.  836. 

Nezv  York.  —  Hale  v.  Clauson,  60  N.  Y. 
339- 

Pennsylvania.  —  Phillips  v.  Hull,  101  Pa.  St. 
561  ;  Abbey  v.  Dewey,  25  Pa.  St.  416.  See  also 
Tigue  v.  Banta,  176  Pa.  St.  414;  Barton  v. 
Hunter,  10.1  Pa.  St.  406. 

South  Carolina.  —  Toole  v.  Johnson,  61  S. 
Car.  34;  Barrett  v.  Bath  Paper  Co.,  13  S.  Car. 
128. 

Texas.  —  Jackson  -'.  Steffens.  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  862;  Garvin  v.  Hall, 
83  Tex.  295  ;  Flanagan  v.  Pearson,  50  Tex. 
383  ;  Martin  v.  Anderson,  4  Tex.  Civ.  App. 
in.  See  also  Wilson  v.  Aultman,  etc., 
Co.,  (Tex.  Civ.  App.  1897)  39  S.  W.  Rep. 
1 103. 

Trespass  to  Try  Title  —  Attack  upon  Sale  for 
Fraud.  —  In  Texas,  a  party  interested  in  the 
subject-matter  of  the  sale  and  interested  in  its 
being  sold  for  a  fair  price,  so  as  to  leave  a 
surplus  for  his  benefit,  may,  in  an  action  of 
trespass  to  try  title,  have  the  sale  set  aside  for 
fraud  and  inadequacy  of  price.  Flanagan  v. 
Pearson,  50  Tex.  383,  citing  Cravens  v.  Wil- 
son, 48  Tex.  340. 

1.  Legal  Fraud.- —  Suttles  v.  Sewell,  109  Ga. 
707  ;  Johnson  v.  Dooly,  72  Ga.  297  ;  Cornoy  v. 
Wetmore,  101  Iowa  202. 

Fraud  as  Ground  of  Equitable  Jurisdiction.  — 


See  supra,  this  section,  Jurisdiction  —  On 
Ground  of  Fraud. 

2.  Question  of  Fraud  Is  for  Jury.  —  Thorpe  v. 
Beavans,  73  N.  Car.  241  ;  Grim  v.  Reinbold, 
148  Pa.  St.  446,  wherein  the  sale  was  attacked 
on  the  ground  that  personal  property  was  sold 
en  masse  for  an  inadequate  consideration. 
Barton  v.  Hunter,  101  Pa.  St.  406;  Abbey  v. 
Dewey,  25  Pa.  St.  416.  See  also  the  titles 
Fraud  and  Deceit,  vol.  14,  p.  205  et  seq. ; 
Questions  of  Law  and  Fact,  vol.  23,  p.  543. 

Fraud  Not  Presumed. —  Burton  v.  Spiers,  92 
N.  Car.  503. 

Sale  May  Be  Set  Aside  Because  of  Misrepre- 
sentations as  to  Terms  of  Sale.  —  Auwerterz/. 
Mathiot,  9  S.  &  R.  (Pa.)  396. 

3.  Irregular  Sale  en  Masse — United  States. 
■ — Schroeder  v.  Young,  161  U.  S.  334. 

District  of  Columbia.  —  Hart  v.  Hines,  10 
App.  Cas.  (D.  C.)  366. 

Illinois.  —  Rigney  v.  Small,  60  111.  416; 
Mixer  v.  Sibley,  53  111.  61  ;  McLean  County 
Bank  v.  Flagg,  31  111.  290,  83  Am.  Dec.  224; 
Day  v.  Graham,  6  111.  435  ;  Meacham  v.  Sunder- 
land, 10  111.  App.  123.  See  also  Berry  v.  Lovi, 
107  111.  612. 

Iowa.  —  White  v.  Watts,  18  Iowa  74;  Boyd 
v.  Ellis,  11  Iowa  97;  Bradford  v.  Limpus,  11 
Iowa  260 ;  Grapengether  v.  Fejervary,  9  Iowa 
163,  74  Am.  Dec.  336;  Ritter  v.  Henshaw,  7 
Iowa  97. 

Kentucky.  —  Humpich  v.  Drake,  (Ky.  1898) 
44  S.  W.  Rep.  632. 

Neiv  York.  —  Mclntyre  v.  Sanford,  9  Daly 
(N.  Y.)  21  ;  Jackson  v.  Newton,  18  Johns.  (N. 
Y.)  362;  Hewson  v.  Deygert,  8  Johns.  (N.  Y.) 
333;  Woods  v.  Monell,  1  Johns.  Ch.  (N.  Y.) 
502;  Groff  v.  Jones,  6  Wend.  (N.  Y.)  522,  22 
Am.  Dec.  545. 

Pennsylvania.  —  Wolf  v.  Hano,  1 1  Pa.  Co.  Ct. 
204;  Rowley  v.  Brown,  1  Binn.  (Pa.)  61  :  Ryer- 
son  v.  Nicholson,  2  Yeates  (Pa.)  516. 

Rhode  Island.  —  Aldrich  v.  Wilcox,  10  R.  I. 
4°5- 

Wisconsin.  —  See  Raymond  v.  Pauli,  21  Wis. 
53  t- 

4.  Sale  en  Masse  in  Violation  of  Statute.  — 

Lurton  v.  Rodgers,  139  111.  554,  32  Am.  St.  Rep. 
214,  which  case  was  decided  under  Rev.  Stat. 
111.  1874.  c.  77,  §  12;  Power  v.  Larabee.  3  N. 
Dak.  502,  44  Am.  St.  Rep.  577  ;  Moore  v.  Perry, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  878. 
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alone  unless  it  is  made  to  appear  that  injury  or  prejudice  resulted  from  the 
manner  in  which  the  sale  was  conducted.1 

Objection  Waived.  —  The  objection  that  separate  lots  of  land  were  improperly 
sold  en  masse  must  be  made  seasonably,  otherwise  it  will  be  deemed  to  have 
been  waived.3 

Presumption  that  Sale  Was  Properly  Made.  —  The  presumption  is  that  the  officer 
did  his  duty  and  sold  separately  lots  which  were  capable  of  division.3 

Effect  of  Statute  Allowing  Redemption  by  Defendant  in  Execution.  —  Where  land  is  sold 
en  masse  in  violation  of  a  statute  and  for  an  inadequate  price,  the  defendant 
in  execution  may  have  the  sale  set  aside,  notwithstanding  a  statute  which 
allows  him  to  redeem,  because  the  exercise  of  the  right  of  redemption  will 
afford  to  him  no  adequate  protection.4 

d.  Chilling  and  Puffing  Bidding.  —  Chilling  and  puffing  of  the  bidding 
at  a  sheriff's  sale  are  regarded  as  fraudulent,  and  it  is  well  settled  that  upon 
a  timely  application  made  by  a  motion  to  the  court  out  of  which  the  execu- 
tion issued,  or  by  a  suit  in  equity,  the  sale  will  be  set  aside  where  such  fraudu- 
lent practices  have  been  resorted  to;5  but  a  truthful  announcement  of  an 


1.  Necessity  to  Show  that  Sale  en  Masse  Was 
Prejudicial.  —  Hudepohl  v.  Liberty  Hill  Water, 
etc.,  Co.,  94  Cal.  588,  28  Am.  St.  Rep.  149; 
Prather  v.  Hill,  36  III.  402 ;  McCandless  v. 
Flinchum,  98  N.  Car.  358 ;  Griswold  v. 
Stoughton,  2  Oregon  61,  84  Am.  Dec.  409.  See 
also  Riddell  v.  Harrell,  71  Cal.  262;  Doe  v. 
Twitty,  3  Hawks  (10  N.  Car.)  44,  14  Am.  Dec. 
569;  Thompson  v.  Hodges,  3  Hawks  (10  N. 
Car.)  51  ;  Huggins  v.  Ketchum,  4  Dev.  &  B.  L. 
(20  N.  Car.)  414.  Compare  Nesbitt  v.  Dallam, 
7  Gill  &  J.  (Md.)  494,  28  Am.  Dec.  236,  wherein 
it  was  held  that  a  sale  of  several  lots  en  masse 
is  prima  facie  void,  and  that  on  a  motion  to 
vacate  the  sale  he  who  seeks  to  sustain  it  must 
show  its  justice  and  expediency. 

Interference  with  Right  of  Redemption,  — 
Where  the  judgment  debtor's  right  of  redemp- 
tion is  interfered  with  by  selling  several  parcels 
cn  masse  in  violatien  of  a  statute,  it  is  the  duty 
of  the  court  to  set  aside  the  sale  unless  the 
purchaser  can  show  that  no  possible  injury  with 
respect  to  the  debtor's  redemption  right  could 
have  resulted  by  the  disregard  of  the  statute 
requiring  sale  in  separate  parcels.  Power  v. 
Larabee,  3  N.  Dak.  502,  44  Am.  St.  Rep.  577. 

2.  Objection  Waived.  —  Hargin  v.  Baker,  92 
Hun  (N.  Y.)  155- 

3.  Presumption  that  Sale  Was  Properly  Made.— 
Love  v.  Cherry,  24  Iowa  204,  holding  that  such 
presumption  is  not  overcome  by  a  return  which 
recites  that  the  execution  was  levied  upon  two 
lots  and  that  the  sheriff  sold  "  the  above  de- 
scribed property  "  at  public  auction  to,  etc. 

4.  Effect  of  Statute  Allowing  Redemption  by 
Defendant  in  Execution. —  Power  v.  Larabee,  3 
N.  Dak.  502,  44  Am.  St.  Rep.  577. 

Vacation  of  Sale  After  Expiration  of  Statutory 
Period  of  Redemption,  —  It  is  questionable 
whether  a  court  of  equity  will  set  aside  a  sale 
of  two  lots  en  masse  after  the  statutory  period 
of  redemption  has  expired  and  the  sheriff's 
deed  has  been  delivered,  where  the  title  of  a 
third  party  would  be  defeated  by  granting  such 
relief.    Love  v.  Cherry,  24  Towa  204. 

5.  Sale  Set  Aside  Because  of  Chilling  Bidding  — 
United  States.  —  Cocks  v.  Izard,  7  Wall.  (U. 
S.)  559- 

Indiana.  —  Lynch  v.  Resse,  97  Ind.  360  ;  Gil- 
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bert  v.  Carter,  10  Ind.  16,  68  Am.  Dec.  655; 
Vantrees  v.  Hyatt,  5  Ind.  487  ;  Bunts  v.  Cole, 
7  Blackf.  (Ind.)  265,  41  Am.  Dec.  226. 

Iowa.  —  Fleming  v.  Hutchinson,  36  Iowa 
519- 

Kentucky.  —  Mills  v.  Rogers,  2  Litt.  (Ky.) 
217,  13  Am.  Dec.  263;  Martin  v.  Blight,  4  J. 
J.  Marsh.  (Ky.)  491,  20  Am.  Dec.  226. 

Massachusetts.  —  Phippen  v.  Stickney,  3  Met. 
(Mass.)  384. 

Missouri.  —  Griffith  v.  Judge,  49  Mo.  536; 
Miltenberger  v.  Morrison,  39  Mo.  71  ;  Wooton 
v.  Hinkle,  20  Mo.  290  ;  Neal  v.  Stone,  20  Mo. 
294;  Stine  v.  Wilkson,  10  Mo.  75. 

New  Hampshire.  —  Jones  v.  Portsmouth,  etc., 
R.  Co.,  32  N.  H.  544. 

New  lersey.  —  Lennon  v.  Heindel,  56  N.  J. 
Eq.  8;  Hamburgh  Mfg.  Co.  v.  Edsall,  5  N.  J. 
Eq.  249;  Combs  v.  Little,  4  N.  J.  Eq.  310,  40 
Am.  Dec.  207. 

New  York.  —  Thompson  v.  Davies,  13  Johns. 
(N.  Y.)  112;  Wilbur  v.  How,  8  Johns.  (N.  Y.) 
444;  Doolin  v.  Ward,  6  Johns.  (N.  Y.)  194; 
Troup  v.  Wood,  4  Johns.  Ch.  (N.  Y.)  228. 

North  Carolina.  —  See  Black  v.  Baylees,  86 
N.  Car.  527  ;  Dill  v.  Whitfield,  3  Jones  L.  (48 
N.  Car.)  120. 

Ohio.  —  Hurst  v.  Fisher,  64  Ohio  St.  530. 

South  Carolina.  —  Toole  v.  Johnson,  61  S. 
Car.  34;  Barrett  v.  Bath  Paper  Co.,  13  S.  Car. 
128;  Hamilton  v.  Hamilton,  2  Rich.  Eq.  (S. 
Car.)  364,  46  Am.  Dec.  58  ;  Carson  v.  Law,  2 
Rich.  Eq.  (S.  Car.)  296. 

Virginia.  —  Underwood  v.  McVeigh,  23  Gratt. 
(Va.)  409. 

Canada.  —  See  In  re  Davis,  17  Grant  Ch.  (U. 

C.)  603. 

Sale  Set  Aside  Because  of  Puffing'. —  Bramley 

v.  Alt,  3  Ves.  Jr.  620  ;  Rex  v.  Marsh,  3  Y.  & 
J.  331.  See  also  Green  v.  Baverstock,  14  C.  B. 
N.  S.  204,  108  E.  C.  L.  204;  Thornett  v. 
Haines.  15  M.  &  W.  367;  Howard  v.  Castle,  6 
T.  R.  642:  Moncrieff  v.  Goldsborough,  4  Har. 
&  M.  (Md.)  28T.  t  Am.  Dec.  407. 

Admissibility  of  Evidence.  —  Where  it  is  sought 
to  set  aside  a  sale  on  the  ground  that  the  bid- 
ding was  chilled,  it  is  competent  to  show  that 
the  defendant  in  execution  represented  that  the 
judgments  had  been  arranged  and  there  would 
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adverse  claim  or  title  to  the  property  is  proper  and  fair,  and  is  not  open  to 
the  objection  that  it  constitutes  an  improper  chilling  of  bidding.1 

Necessity  to  Show  that  Property  Was  Sacrificed  Because  Bidding  Was  Chilled.  —  It  has 
been  held  that  even  where  the  conduct  of  bidders  was  such  as  to  deter  other 
bidders  desiring  to  purchase  the  property  which  was  to  be  sold,  the  sale 
should  not  be  set  aside  upon  such  ground  unless  it  is  shown  that  there  was 
at  the  sale  a  person  or  persons  who  would  have,  but  for  such  conduct,  become 
bidders  for  the  property,  and  that  by  reason  of  this  arrangement  they  were 
actually  deterred  from  participating  in  the  bidding.3 

Purchase  by  Creditors  Jointly.  —  Lien  creditors,  as  well  as  others,  may  purchase 
jointly  at  a  sheriff's  sale,  if  all  be  open  and  fair.  A  combination  of  interests 
for  that  purpose  is  not  necessarily  corrupt.  It  is  the  end  to  be  accomplished 
which  makes  such  a  combination  lawful  or  otherwise;  if  it  be  to  depress  the 
price  of  the  property  by  artifice,  the  purchase  will  be  void  ;  if  it  be  to  raise  the 
means  of  payment  by  contribution,  or  divide  the  property  for  the  accommo- 
dation of  purchasers,  it  will  be  valid.3 

Employment  of  Agent  to  Make  Purchase.  —  It  has  been  held  that  where  property 
is  purchased  by  one  person  for  another,  even  though  both  persons  are  present 
at  the  sale,  such  sale  is  not  void  on  the  ground  that  there  was  a  chilling  of  the 
bidding.4 

e.  Objections  to  Judgment  upon  Which  Execution  Was  Issued  — 
(i)  In  General.  —  After  a  sale  has  been  made,  a  motion  to  quash  the  execution 
or  to  set  aside  the  sale  does  not  permit  of  an  inquiry  into  supposed  errors  or 
irregularities  involved  in  the  rendition  of  the  judgment;5  and  as  will  be  seen 
more  particularly  in  another  part  of  this  title,  a  collateral  attack  on  the 
judgment  is  not  allowed.6 

(2)  Objection  that  Judgment  Was  Dormant. — An  execution  issued  on  a 
dormant  judgment,  without  revival  or  leave  of  court,  is  not  void,  but  it  is  void- 
able and  may  be  set  aside  or  annulled  in  direct  proceedings  instituted  for  that 
purpose.7 


be  no  sale,  thereby  preventing  the  attendance 
of  a  bidder.    Black  v.  Baylees,  86  N.  Car.  527. 

Where  Combination  to  Prevent  Competition  Is 
Not  Fraudulent  nor  Illegal.  —  In  Capital  Bank  v. 
Huntoon,  35  Kan.  577,  it  was  held  that  the  sale 
could  not  be  set  aside  for  the  sole  reason  that 
there  was  an  illegal  or  fraudulent  combination 
to  prevent  competition,  because  whatever  the 
effect  of  the  agreement  might  have  been,  it  was 
not  in  fact  fraudulent  or  illegal. 

1.  Announcement  at  Sale  of  What  Is  True  in 
Fact.  —  Leake  v.  Anderson,  43  S.  Car.  448, 
wherein  it  was  held  that  there  was  no  chilling 
of  the  bidding. 

2.  Necessity  to  Show  that  Property  Was  Sacri- 
ficed Because  Bidding  Was  Chilled.  —  Conley  v. 
Redwine,  109  Ga.  640,  77  Am.  St.  Rep.  398 ; 
Stewart  v.  Severance,  43  Mo.  322,  97  Am.  Dec. 
392.    See  also  Stuart  v.  Brown,  135  Ind.  232. 

Purchase  by  Plaintiff  in  Execution  —  Sale  Not 
Void  hut  Voidable.  —  Even  though  the  plaintiff 
in  execution  is  the  purchaser  and  he  has  stifled 
competition,  the  sale  is  not  void  but  merely 
voidable.  Crews  v.  Charlotte  First  Nat.  Bank, 
77  N.  Car.  1 10. 

Question  of  Fact  for  Jury  as  to  Whether  Fraud 
Was  Perpetrated  by  Chilling  Bidding.  —  Wood- 
ruff v.  Warner,  175  Pa.  St.  302,  52  Am.  St.  Rep. 
845.  See  also  Oram  v.  Rothermel,  98  Pa.  St. 
300;  McMichael  v.  McDermott,  17  Pa.  St.  353, 
55  Am.  Dec.  560  ;  Dean  v.  Connelly,  6  Pa.  St. 
239;  Smull  v.  Jones,  1  W.  &  S.  (Pa.)  128. 

3.  Purchase  by  Creditors  Jointly.  —  Smull  v. 
Jones,  1  W.  &  S.  (Pa.)  128.    See  also  Conley 
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v.  Redwine,  109  Ga.  640,  77  Am.  St.  Rep.  398; 
Phippen  v.  Stickney,  3  Met.  (Mass.)  384;  Stew- 
art v.  Severance,  43  Mo.  322,  97  Am.  Dec.  392; 
Marie  v.  Garrison,  83  N.  Y.  14;  Marsh  v.  Rus- 
sell, 66  N.  Y.  288;  Myers  v.  Dorman,  34  Hun 
(N.  Y.)  115;  Woodruff  v.  Warner,  175  Pa.  St. 
302,  52  Am.  St.  Rep.  845. 

False  Representation  that  Purchaser  Is  Buying 
in  Behalf  of  Defendant  in  Execution.  —  If  the 
purchaser  at  an  execution  sale  falsely  appeals 
to  the  benevolence  of  bidders,  by  giving  out 
that  he  is  buying  for  the  benefit  of  the  debtor 
or  his  family,  this  is  a  circumstance  which,  in 
conjunction  with  slight  evidence,  is  sufficient  to 
justify  a  court  in  setting  aside  a  sale  as  fraud- 
ulent. The  same  effect  follows  where  the  dec- 
larations are  made  privately,  and  persons  who 
would  otherwise  have  attended  for  the  purpose 
of  purchasing  are  kept  away  in  consequence 
thereof.  But  it  is  necessary  to  show  by  some 
evidence  that  this  result  follows.  Stewart  v. 
Severance,  43  Mo.  322,  97  Am.  Dec.  392. 

4.  Employment  of  Agent  to  Make  Purchase.  — 
Conley  v.  Redwine,  109  Ga.  640,  77  Am.  St. 
Rep.  398;  Reynolds  v.  Dechaums,  24  Tex.  174, 
76  Am.  Dec.  101.  See  also  National  F.  Ins. 
Co.  v.  Loomis,  it  Paige  (N.  Y.)  431. 

5.  Irregularities  in  Judgment  Not  Open  to  In- 
quiry.—  Hall  -'.  Clagett,  63  Md.  57. 

6.  Collateral  Attack  on  Judgment  Not  Allowed. 
—  Buice  v.  I.owman  Gold,  etc.,  Min.  Co.,  64 
Ga.  760 ;  Hopper  v.  Davies,  70  111.  App.  682. 

7.  Objection  that  Judgment  Was  Dormant.  — 
Yeager  v.   Wright,   112  Ind.  230;   Richey  v. 
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Reversal  of  Judgment  After  Sale.  —  The  reversal  after  the  sale  of  the  judgment 
upon  which  the  execution  issued  gives  to  the  defendant  in  execution  the  right 
to  have  the  sale  set  aside  if  within  a  reasonable  time  he  so  elects,  and  if  no 
equitable  considerations  interfere  with  the  exercise  of  such  right.1 

/.  Irregularities  in  Writ  of  Execution.  —  On  a  motion  season- 
ably made,  the  sale  will  be  set  aside  on  the  ground  that  the  execution  was 
irregularly  issued,  e.  g.,  where  the  execution  was  not  authorized  by  the  judg- 
ment upon  which  it  purported  to  be  issued;2  but  the  authorities  seem  to  be 
in  accord  that  the  sale  will  not  be  set  aside  because  of  mere  misrecitals  or 
formal  defects  in  the  execution  which  were  not  prejudicial  and  could  have 
been  remedied  upon  an  objection  seasonably  made  before  the  sale.3 

g.  Sale  in  Violation  of  Injunction.  —  It  would  seem  that  before  the 
union  of  law  and  equity  a  sale  in  violation  of  an  injunction  would  amount  to 
no  more  than  a  mere  contempt  of  court;  but  perhaps  where  law  and  equity 
are  administered  in  the  same  court,  a  sale  in  violation  of  an  injunction  may 
in  a  proper  case  be  set  aside.4 

h.  Sale  After  Payment  or  Discharge  of  Judgment.  —  Where  a 
judgment  has  been  paid  or  discharged  and  thereafter  it  is  fraudulently  kept 
alive,  and  a  sale  is  made  under  it,  a  court  of  equity  has  jurisdiction  to  vacate 
such  sale.5  However,  it  has  been  held  that  where  a  judgment  is  obtained  in 
a  state  court  pending  bankruptcy  proceedings  against  the  defendant,  and  he 
permits  an  execution  to  be  issued  and  his  property  to  be  sold,  instead  <Jf 
exercising  his  right  to  ask  for  a  stay  of  execution,  the  court  out  of  which  such 
execution  issued  will  not  set  aside  such  sale  unless  it  is  made  to  appear  that 
the  defendant  had  good  reasons  for  his  failure  to  obtain  a  stay  of  execution.6 

i.  Irregularity  with  Respect  to  Order  in  Which  Property  Was 
Sold.  —  Even  though  it  be  irregular  to  sell  land  before  chattels,  such  irregu- 
larity will  not  constitute  a  ground  for  setting  aside  the  sale  unless  the 
purchaser  had  notice  of  it.7 


Merritt,  108  Ind.  347;  Martin  v.  Prather,  82 
Ind.  535;  Mavity  v.  Eastridge,  67  Ind.  211; 
Sheppard  v.  Bland,  87  N.  Car.  163.  See  also 
the  title  Executions,  vol.  11,  p.  716. 

1.  Reversal  of  Judgment  After  Sale.  —  Puter- 
baugh  v.  Moss,  (111.  1887)  11  N.  E.  Rep.  197, 
per  Shope,  J.  See  also  Hays  v.  Cassell,  70  111.  669. 

2.  Sale  Set  Aside  Because  of  Irregularity  in 
Execution.  —  Cleveland  v.  Simpson,  77  Tex.  96. 
See  also  Davie  v.  Long,  4  Bush  (Ky.)  574. 

Sale  Set  Aside  Because  of  Irregularity  in  Writ 
of  Venditioni  Exponas.  —  Caffery  v.  Choctaw 
Coal,  etc.,  Co.,  95  Mo.  App.  174. 

Sale  Set  Aside  Because  of  Improper  Indorsement 
of  Waiver  of  Exemption.  —  Black  v.  Conwell,  6 
Pa.  Dist.  66,  citing  Gardner  v.  Sisk,  54  Pa.  St. 
506. 

3.  Sale  Not  Vacated  for  Mere  Harmless  Irregu- 
larities in  Execution.  —  Kuhn  v.  Kilmer,  16 
Neb.  699,  holding  that  it  was  not  ground  for 
setting  aside  the  sale  that  the  defendant  in  ex- 
ecution was  erroneously  named  as  "  Coons  "  in- 
stead of  "  Kuhn  ;  "  Mason  v.  Jackson,  (Tenn. 
Ch.  1900)  57  S.  W.  Rep.  217.  See  also  Mcln- 
tyre  v.  Sanford,  9  Daly  (N.  Y.)  21. 

Irregularity  in  Mandate.  —  In  Alabama  it  has 
been  held  that  an  error  in  the  mandate  of  the 
execution  which  at  most  is  a  mere  irregularity 
is  not  a  ground  for  setting  aside  the  sale. 
Gardner  v.  Mobile,  etc.,  R.  Co.,  102  Ala.  63s, 
citing  2  Freeman  on  Executions,  §  310;  Lock- 
ett  v.  Hurt,  57  Ala.  198  ;  and  Ray  v.  Womble,  56 
Ala.  32. 

4.  Sale  in   Violation  of   Injunction.  —  Van 
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Gelder  v.  Van  Gelder,  26  Hun  (N.  Y.)  356, 
wherein  Learned,  P.  J.,  said  :  "  As  the  injunc- 
tion order  was  in  another  action  and  there  was 
no  stay  of  proceedings  in  the  present  action,  the 
sale  was  not  irregular.  We  think  that  the  party 
claiming  to  be  injured  should  be  turned  over  to 
the  ordinary  practice  of  punishment  for  con- 
tempt. Because  really,  in  the  present  case,  the 
violation  of  the  injunction  was  only  technical." 
See  also  Pettingill  v.  Moss,  3  Minn.  222,  74  Am. 
Dec.  747.  Compare  Grundy  County  Nat.  Bank 
v.  Rulison,  61  111.  App.  388,  wherein  it  was  held 
that  a  motion  by  the  purchaser  to  vacate  the 
sale  will  not  be  entertained  on  the  ground  that 
at  the  time  of  the  sale  there  was  pending  a  bill 
in  chancery  to  set  aside  the  judgment  upon 
which  the  execution  was  issued. 

5.  Sale  After  Payment  or  Discharge  of  Judgment. 

—  New  England  Mortg.  Security  Co.  v.  Robson, 
79  Ga.  757;  Troup  v.  Wood,  4  Johns.  Ch.  (N. 
Y.)  228,  which  was  a  suit  in  equity;  Zylstra  v. 
Keith,  2  Desaus.  (S.  Car.)  J40;  Waite  v.  Dolby, 
8  Humph.  (Tenn.)  410;  Keeling  v.  Heard,  3 
Head  (Tenn.)  592,  holding  that  relief  is  obtain- 
able in  equity.  See  also  Jackson  v.  Cadwell,  1 
Cow.  (N.  Y.)  622. 

6.  Effect  of  Proceedings  in  Bankruptcy  —  Objec- 
tion Waived  by  Failure  to  Obtain  Stay  of  Execution. 

—  Lackey  v.  Steere,  121  111.  598,  2  Am.  St.  Rep. 
135,  citing  Dimock  v.  Revere  Copper  Co.,  117 
U.  S.  SS9,  and  distinguishing  Boynton  v.  Ball, 
105  111.  627. 

7.  Irregularity  with  Respect  to  Order  in  Which 
Property  Was  Sold. —  Simmons  v.  Vandegrift,  1 

Volume  XXV. 


Vacation  of  Sale. 


SHERIFFS'  SALES. 


Grounds  for  Vacating  Sale. 


j.  Sale  of  Property  Exempted  by  Statute.  —  It  is  ground  for  setting 
aside  the  sale  that  the  officer  improperly  sold  property  exempt  from  execution, 
or  the  homestead  of  the  defendant  in  execution.1 

k.  Excessive  Levy.  —  An  execution  sale  is  not  necessarily  invalid  because 
the  execution  was  issued  for  an  amount  in  excess  of  what  was  due  upon  the 
judgment,  or  because  of  failure  to  make  a  credit  on  the  judgment,  where 
there  has  been  no  fraud  or  want  of  good  faith.  The  court  will  not  set  aside 
the  sale  because  of  such  irregularity,  but  will  remand  the  execution  defendant 
to  his  remedy  by  a  suit  against  the  execution  plaintiff  to  recover  the  amount 
of  the  excess.* 

/.  Failure  to  Give  Notice  of  Sale.  —  It  has  been  held  that  it  is  a 
ground  for  vacating  the  sale  that  proper  notice  thereof  was  not  given  to  the 
defendant  in  execution.3 

m.  Inadequacy  of  Price  —  (i)  Statement  of  General  Rules.  —  The  uni- 
form current  of  the  authorities  settles  that  mere  inadequacy  of  price,  where 
the  parties  stand  on  an  equal  footing,  and  there  are  no  confidential  relations 
between  them,  is  not  of  itself  sufficient  to  set  aside  the  sale.4 


N.  J.  Eq.  55.  See  also  Cunningham  v.  Water- 
Power  Sandstone  Co.,  74  Minn.  282. 

Violation  of  Defendant's  Directions  as  to  Order 
in  Which  Property  Should  Be  Sold.  —  In  Wooddy 
v.  Jameson,  (Idaho  1897)  50  Pac.  Rep.  1008,  the 
sale  was  set  aside  on  motion  of  the  defendant 
because,  notwithstanding  his  statutory  right  to 
direct  the  order  in  which  his  property  should  be 
sold,  his  directions  were  ignored  and  his  home- 
stead was  sold  before  his  other  lands. 

1.  Sale  of  Property  Exempted  by  Statute.  — 
New  England  Mortg.  Security  Co.  v.  Robson,  79 
Ga.  757;  Bullen  v.  Dawson,  139  111.  633;  Finke 
v.  Craig,  57  Mo.  App.  393 ;  Huff  v.  Miller, 
(Tenn.  Ch.  1900)  58  S.  W.  Rep.  876.  See  also 
Leupold  v.  Krause,  95  111.  440.  Compare  Shef- 
fey  v.  Davis,  60  Ala.  548,  holding  that  a  sheriff's 
sale  of  land  will  not  be  set  aside  on  the  ground 
that  the  property  constituted  the  homestead  of 
the  defendant  in  execution  unless  the  value  of 
the  property  at  the  time  of  the  levy  and  sale  is 
shown,  and  unless  it  appears  that  the  claim  of  a 
homestead  was  interposed  before  the  sale.  See 
further  the  titles  Exemptions  (from  Execu- 
tion), vol.  12,  p.  59 ;  Homestead,  vol.  15,  p.  516. 

2.  Excessive  Levy.  —  Moore  v.  Jenks,  173  111. 
157,  reversing  68  111.  App.  445.  See  also  Buice 
v.  Lowman  Gold,  etc.,  Min.  Co.,  64  Ga.  769; 
Gusman  v.  Le  Blanc,  27  La.  Ann.  280  ;  Millard 
v.  Truax,  50  Mich.  343.  Compare  Carlile  v. 
Carlile,  7  J.  J.  Marsh.  (Ky.)  624;  Hicks  v. 
Perry,  7  Mo.  346  ;  Young  v.  Schroeder,  10  Utah 
155. 

3.  Vacation  of  Sale  Because  of  Failure  to  Give 
Notice  to  Defendant  in  Execution,  —  Finke  v. 
Craig,  57  Mo.  App.  393. 

4.  General  Rule  that  Sale  Will  Not  Be  Set 
Aside  Because  of  Inadequacy  of  Price  —  United 
States.  —  Schroeder  v.  Young,  161  U.  S.  334; 
Graffam  v.  Burgess,  117  U.  S.  180;  Fidelity 
Ins.,  etc.,  Co.  v.  Roanoke  St.  R.  Co.,  98  Fed. 
Rep.  475;  Samuels  v.  Revier,  (C.  C.  A.) 
92  Fed.  Rep.  199;  Slater  v.  Maxwell,  6  Wall. 
(U.  S.)  268 ;  Cooper  v.  Galbraith,  3  Wash. 
(U.  S.)  546.  See  also  Pewabic  Min.  Co.  v. 
Mason,  145  U.  S.  349. 

Alabama.  —  Worthington  v.  Miller,  134  Ala. 
420;  O'Bryan  v.  Davis,  103  Ala.  429;  Ray  v. 
Womble,  56  Ala.  32 ;  Henderson  v.  Sublett,  21 
Ala.  626. 
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Alaska.  —  Mason  v.  Bennett,  52  Fed.  Rep. 
343  (decided  under  a  statute). 

Arkansas.  —  Fry  v.  Street,  44  Ark.  502 ; 
Hershy  v.  Du  Val,  47  Ark.  93  ;  Pindall  v.  Trevor, 
30  Ark.  249;  Randolph  v.  Thomas,  23  Ark.  69; 
Miller  v.  Fraley,  21  Ark.  22;  Brittin  v.  Handy, 
20  Ark.  381,  73  Am.  Dec.  497;  Carden  v.  Lane, 
48  Ark.  216,  3  Am.  St.  Rep.  228;  Hardy  v. 
Heard,  15  Ark.  184. 

California.  —  Central  Pac.  R.  Co.  v.  Creed,  70 
Cal.  497  ;  Smith  v.  Randall,  6  Cal.  47,  65  Am. 
Dec.  475. 

Colorado.  —  Phillips  v.  Rhodes,  2  Colo.  App. 
70,  affirmed  21  Colo.  217  (a  suit  in  equity). 

Florida.  —  Lawyers'  Co-operative  Pub.  Co.  v. 
Bennett,  34  Fla.  302  (a  suit  in  equity). 

Georgia.  —  Gunn  v.  Slaughter,  83  Ga.  124 
{citing  Code  Ga.  1882,  §§  2647,  2742)  ;  Parker 
v.  Glenn,  72  Ga.  637.  See  also  Smith  v. 
Georgia  L.  &  T.  Co.,  114  Ga.  189;  Suttles  v. 
Sewell,  109  Ga.  707. 

Illinois.  —  Clark  v.  Glos,  180  111.  556,  72  Am. 
St.  Rep.  223;  Bullen  v.  Dawson,  139  111.  633; 
Lurton  v.  Rodgers,  139  111.  554,  32  Am.  St.  Rep. 
214;  Hobson  v.  McCambridge,  130  111.  367; 
Davis  v.  Chicago  Dock  Co.,  129  111.  180;  Berry 
v.  Lovi,  107  111.  612;  O'Callaghan  v.  O'Calla- 
ghan.  91  111.  228;  McHany  v.  Schenk,  88  111. 
357;  Morris  v.  Robey,  73  111.  462;  Thomas  v. 
Hebenstreit,  68  111.  115;  Watt  v.  McGalliard,  67 
111.  513;  Mixer  v.  Sibley,  53  111.  61  ;  Kinney  v. 
Knoebel,  51  HI.  112;  Duncan  v.  Sanders,  50 
111.  4,'5  ;  Comstock  v.  Purple,  49  111.  158;  Ham- 
ilton v.  Quimby,  46  111.  90  :  Dutcher  v.  Leake, 
44  111.  398  ;  Dickerman  z>.  Burgess,  20  111.  266  ; 
Stoker  v.  Greenup,  18  111.  28;  Ayers  v.  Baum- 
garten,  15  111.  444;  Day  v.  Graham,  6  111.  435; 
Eldred  v.  Moehring,  83  III.  App.  264;  Hopper  v. 
Davies,  70  111.  App.  682.  See  also  Prather  v. 
Hill,  36  111.  402. 

Indiana.  —  Branch  v.  Foust,  130  Ind.  538; 
Wright  v.  Dick,  116  Ind.  538;  Fletcher  v.  Mc- 
Gill,  110  Ind.  305;  Kerr  v.  Haverstick,  94  Ind. 
178;  McCormick  v.  Malin.  5  Blnckf.  (Ind.)  509. 
See  also  Elston  v.  Castor.  101  Ind.  426,  51  Am. 
Rep.  754;  Dawson  v.  Jackson,  62  Ind.  171; 
Sowle  v.  Champion,  16  Ind.  165;  Bertenshaw 
v.  Moffitt,  6  Ind.  464  ;  Benton  v.  Shreeve,  4  Ind. 
66  ;  Roe  v.  Ross,  2  Ind.  99. 

lozi'a.  —  Koch  v.  West,  (Iowa  1902)  92  N.  W. 
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Rep.  663;  Ackerman  v.  Hendricks,  (Iowa  1902) 
90  N.  W.  Rep.  522  ;  Sheppard  v.  Messenger,  107 
Iowa  717;  Griffith  v.  Milwaukee  Harvester  Co., 
g2  Iowa  634,  54  Am.  St.  Rep.  573  ;  Lehner  v. 
Loomis,  83  Iowa  416;  Sioux  City,  etc.,  Town 
Lot,  etc.,  Co.  v.  Walker,  78  Iowa  477  ;  Peterson 
v.  Little,  74  Iowa  223  ;  Sigerson  v.  Sigerson,  71 
Iowa  476 ;  Wallace  v.  Berger,  25  Iowa  456 ; 
Cavender  v.  Smith,  1  Iowa  306.  See  also  Mc- 
Donald v.  Johnson,  48  Iowa  72. 

Kansas.  —  Jones  v.  Carr,  41  Kan.  329;  Bab- 
cock  v.  Canfield,  36  Kan.  437  ;  McGeorge  v. 
Sease,  32  Kan.  387  ;  Keene  Five-Cent  Sav. 
Bank  v.  Marsh,  31  Kan.  771  ;  Cowdin  v.  Cow- 
din,  31  Kan.  528;  Northrop  v.  Cooper,  23  Kan. 
432;  Moore  v.  Pye,  10  Kan.  246. 

Kentucky.  —  Hernden  v.  Bible  College,  (Ky. 
1898)  45  S.  W.  Rep.  67;  Black  v.  Steele,  (Ky. 
1887)  6  S.  W.  Rep.  23;  Bean  v.  Haffendorfer, 
84  Ky.  685  ;  Waller  v.  Tate,  4  B.  Mon.  (Ky.) 
529;  Craig  v.  Garnett,  9  Bush  (Ky.)  97;  Hart 
V.  Bleight,  3  T.  B.  Mon.  (Ky.)  273;  Reed  v. 
Brooks,  3  Litt.  (Ky.)  127;  Stockton  v.  Owings, 
Litt.  Sel.  Cas.  (Ky.)  256,  12  Am.  Dec.  302; 
Hansford  v.  Barbour,  3  A.  K.  Marsh.  (Ky.)  515. 

Maryland.  — -  See  House  v.  Walker,  4  Md.  Ch. 
62;  Johnson  v.  Dorsey,  7  Gill  (Md.)  269;  Wag- 
ner v.  Cohen,  6  Gill  (Md.)  97,  46  Am.  Dec.  660; 
Glenn  v.  Clapp,  11  Gill  &  J.  (Md.)  1. 

Massachusetts.  —  Learned  v.  Geer,  139  Mass. 

Michigan.  —  Campau  ?.  Godfrey,  18  Mich.  27, 
100  Am.  Dec.  133.  See  also  Cavenaugh  v.  Jake- 
way,  Walk.  (Mich.)  344  ;  Noyes  v.  True,  23  111. 
503- 

Minnesota.  —  Coolbaugh  v.  Roemer,  32  Minn. 
445.  See  also  White  v.  Leeds  Importing  Co., 
72  Minn.  352,  71  Am.  St.  Rep.  488. 

Mississippi.  —  See  Baldwin  v.  McGee,  ( Miss. 
1893)  14  So.  Rep.  451;  Newman  v.  Meek, 
Freem.  (Miss.)  441;  Clement  v.  Reid,  ,9  Smed. 
&  M.  (Miss.)  535. 

Missouri. —  Kearney  v.  Boeckeler,  143  Mo. 
60  ;  Parker  v.  Hannibal,  etc.,  R.  Co.,  44  Mo.  421  ; 
Stewart  v.  Severance,  43  Mo.  322,  97  Am.  Dec. 
392  ;  Chouteau  v.  Nuckolls,  20  Mo.  442  ;  Ham- 
mond v.  Scott,  12  Mo.  11.  See  also  Nelson  v. 
Brown,  23  Mo.  13.  See  contra,  Davis  v.  Mc- 
Cann,  143  Mo.  172,  wherein  the  sale  was  set 
aside  as  being  unconscionable. 

Nebraska.  —  See  Runge  v.  Brown,  29  Neb. 
116. 

New  Jersey.  —  Fullerton  v.  Seiper,  (N.  J. 
1896)  34  Atl.  Rep.  680;  Lennon  v.  Heindel,  56 
N.  J.  Eq.  8  ;  Kloepping  v.  Stellmacher,  21  N.  J. 
Eq.  328;  Marlatt  v.  Warwick,  18  N.  J.  Eq.  108; 
Weber  v.  Weitling,  18  N.  J.  Eq.  441  ;  Cummins 
v.  Little,  16  N.  J.  Eq.  51  ;  Smith  v.  Duncan,  16 
N.  J.  Eq.  240;  Mercereau  v.  Prest,  3  N.  J.  Eq. 
460 ;  New  Brunswick  Bank  v.  Hassert,  1  N.  J. 
Eq.  1  ;  Simmons  v.  Vandegrift,  1  N.  J.  Eq.  55  ; 
Crane  v.  Conklin,  1  N.  J.  Eq.  346,  22  Am.  Dec. 
519- 

New  York.  —  Ceburre  v.  Pearson,  27  N.  Y. 
App.  Div.  621  ;  Brown  v.  Frost,  10  Paige  (N. 
Y.)  243  ;  American  Ins.  Co.  v.  Oakley,  9  Paige 
(N.  Y.)  259;  Howell  v.  Baker.  4  Johns.  Ch. 
(N.  Y.)  118;  Osgood  v.  Franklin,  2  Johns. 
Ch.  (N.  Y.)  23,  7  Am.  Dec.  S'3  ;  Tripp  v.  Cook, 
26  Wend.  (N.  Y.)  143.  See  also  Chapman  v. 
Boetcher,  27  Hun  (N.  Y.)  606.  Compare 
Marsh  v.  Lowry,  26  Barb.  (N.  Y.)  197  ;  Bixly 


v.  Mead,  18  Wend.  (N.  Y.)  611,  which  cases 
support  the  proposition  that  the  inadequacy  of 
price  may  be  so  gross  as  to  justify  relief  on  that 
ground  where  the  rights  of  third  persons  have 
not  intervened. 

North  Carolina.  —  McCandless  v.  Flinchum, 
98  N.  Car.  358 ;  Beckwith  v.  King's  Mountain 
Min.  Co.,  87  N.  Car.  155. 

North  Dakota.  —  Warren  v.  Stinson,  6  N. 
Dak.  293  ;  Power  v.  Larabee,  3  N.  Dak.  502,  44 
Am.  St.  Rep.  577. 

Pennsylvania.  —  Fidelity  Bldg.,  etc.,  Assoc.  v. 
Uhler,  199  Pa.  St.  417;  Myers's  Estate,  192  Pa. 
St.  458;  Stroup  v.  Raymond,  183  Pa.  St.  279, 
63  Am.  St.  Rep.  758;  Felton  v.  Felton,  175  Pa. 
St.  44;  Hollister  v.  Vanderlin,  165  Pa.  St.  248, 
44  Am.  St.  Rep.  657;  Cake  v.  Cake,  156  Pa.  St. 
47  ;  Cooper  v.  Wilson,  96  Pa.  St.  409  ;  Swires  v. 
Brotherline,  41  Pa.  St.  135,  80  Am.  Dec.  601  ; 
Westmoreland  Guarantee  Bldg.,  etc.,  Assoc.  v. 
Nesbit,  21  Pa.  Super.  Ct.  150;  Laird's  Appeal, 
2  Pa.  Super.  Ct.  300;  Long  v.  Miller,  10  Pa.  Co. 
Ct.  586;  Carson's  Sale,  6  Watts  (Pa.)  140; 
Young's  Appeal,  2  P.  &  W.  (Pa.)  380;  Weitzell 
v.  Fry,  4  Dall.  (Pa.)  218.  See  also  Riley  v. 
Ogden.  185  Pa.  St.  506;  Media  Title,  etc.,  Co. 
v.  Kelly,  185  Pa.  St.  131,  64  Am.  St.  Rep.  618; 
Evans  v.  Maury,  112  Pa.  St.  300;  Whitaker  v. 
Birkey,  11  Phila.  (Pa.)  199,  33  Leg.  Int.  (Pa.) 
139- 

South  Carolina.  —  Stockdale  v.  Yongue,  Rice 
Eq.  (S.  Car.)  3  ;  Coleman  v.  Hamburg  Bank,  2 
Strobh.  Eq.  (S.  Car.)  285,  49  Am.  Dec.  671. 

Tennessee.  —  Mason  v.  Jackson,  (Tenn.  Ch. 
1900)  57  S.  W.  Rep.  217. 

Texas.  —  Hunstock  v.  Roberts,  (Tex.  Civ. 
App.  1900)  ss  S.  W.  Rep.  514;  Smith  v.  Per- 
kins. 81  Tex.  152,  26  Am.  St.  Rep.  794;  Jones 
v.  Pratt,  77  Tex.  210:  Blum  v.  Rogers,  71  Tex. 
668  ;  Allen  v.  Pierson,  60  Tex.  604  ;  Pearson  v. 
Flanagan,  52  Tex.  266  ;  Pearson  v.  Hudson,  52 
Tex.  361  ;  Atcheson  v.  Hutchison,  51  Tex.  223: 
Agricultural,  etc.,  Assoc.  v.  Brewster,  51  Tex. 
257  ;  Moore  v.  Lowery,  27  Tex.  542  ;  Chamblee 
v.  Tarbox,  27  Tex.  139,  84  Am.  Dec.  614; 
Smith  v.  Olsen,  23  Tex.  Civ.  App.  458  ;  Valdez 
v.  Cohen,  23  Tex.  Civ.  App.  475 ;  Leeper  v. 
O'Donohue,  18  Tex.  Civ.  App.  531. 

Virginia.  —  See  Underwood  v.  McVeigh,  23 
Gratt.  (Va.)  409. 

Wisconsin.  —  Phillips  v.  Hyland,  102  Wis. 
253  ;  Collins  v.  Smith,  75  Wis.  392. 

Canada.  —  Laing  v.  Matthews,  14  Grant  Ch. 
(U.  C.)  36. 

Where  there  Was  Only  One  Bidder.  —  Even 

tnough  there  was  only  one  bidder,  the  sale  will 
not  be  vacated  because  it  was  made  for  an  in- 
adequate price.    Learned  v.   Geer,   139  Mass. 

zx- 

Inadequacy  of  Price  Is  Not  a  Ground  for  Setting 
Aside  a  Sale  of  Personal  Property  Even  Though 
there  Was  Only  One  Bid,  a  Reasonable  Effort  to 
Get  Another  Bid  Having  Been  Made.    Sw.'res  v. 

Brotherline,  41  Pa.  St.  135.  80  Am.  Dec.  601. 

Where  Agent  of  Plaintiff  in  Execution  Bids 
Less  than  He  Is  Instructed  to  Bid.  —  The  court 

will  not  set  aside  a  sale  of  land  on  an  execution 
and  order  a  resale  on  the  ground  that  the 
plaintiff's  agent  bid  less  for  it  than  he  was 
instructed  to  bid.  Vandenburgh  v.  Briggs,  7 
Cow.  (N.  Y.)  367.  Compare  Sheldon  v.  Saenz, 
(Supm.  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  377. 
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Denial  of  Equitable  Relief  to  Purchaser  for  Grossly  Inadequate  Consideration.  —  Although 
inadequacy  of  price,  if  unconnected  with  fraud,  does  not  constitute  a  suffi- 
cient ground  for  setting  aside  the  sale,  yet  relief  to  a  purchaser  under  such 
circumstances  will  be  refused  when  he  goes  into  equity  to  enforce  the  sale.1 

Where  Inadequacy  of  Price  Is  So  Gross  as  to  Shock  Conscience.  —  It  has  been  frequently 
intimated  by  high  authority  that  when  the  inadequacy  of  price  is  so  gross 
as  to  shock  the  conscience  it  may  be  regarded  as  of  itself  evidence  of  fraud, 
and  in  rare  and  exceptional  cases  it  has  been  held  that  the  inadequacy  was  so 
gross  as  to  amount  to  a  flagrant  abuse  of  process  and  to  justify  equitable 
relief  on  that  ground  alone.3 

(2)  Violation  of  Statutes.  —  Where,  in  violation  of  statute,  land  is  sold  fcr 
less  than  two-thirds  of  its  appraised  value,  the  sale  is  void  and  will  be  set  aside 
on  motion  or  in  an  action  instituted  for  that  purpose.3 

(3)  Effect  of  Statute  Allowing  Redemption.  —  It  has  been  held  in  those 
states  in  which  the  defendant  has  the  right  of  redemption  that  such  right, 
where  he  has  knowledge  of  the  sale  and  an  opportunity  to  exercise  the  right, 
affords  him  ample  protection  against  a  sacrifice  of  his  property  through  a  sale 
for  an  inadequate  price,  and  that  where  inadequacy  of  price  is  the  only 
ground  for  attacking  the  sale,  relief  should  be  denied  and  he  should  be  lett 
to  resort  to  his  right  to  redeem.4 

(4)  Gross  Inadequacy  of  Price  Accompariied  by  Other  Circumstatices  of 
Inequity  —  In  General.  —  While  inadequacy  of  price  at  a  sheriff's  sale  will  not, 
of  itself,  be  a  sufficient  ground  to  set  aside  the  sale,  yet  when  it  is  grossly 
inadequate  and  is  connected  with  fraud,  mistake,  misapprehension,  surprise, 
or  other  circumstances  which  tend  to  bring  about  such  inadequacy,  to  the 
injury  of  the  parties  interested,  the  sale  will  be  set  aside  by  a  court  of  equity.5 


1.  Denial  of  Equitable  Relief  to  Purchaser  for 
Grossly  Inadequate  Consideration.  —  Clement 
v.  'Reid,  9  Smed.  &  M.  (Miss.)  535,  citing  Os- 
good v.  Franklin,  2.Johns.  Ch.  (N.  Y.)  1,  7  Am. 
Dec.  513. 

2.  Where  Inadequacy  of  Price  Is  So  Gross  as 
to  Shock  Conscience.  —  Henderson  v.  Sublett,  21 
Ala.  626.  See  also  Graffam  v.  Burgess,  117  U. 
S.  180;  Byers  v.  Surget,  19  How.  (U.  S.)  303, 
affirmed  Hempst.  (U.  S.)  715;  Lee  v.  Davis,  16 
Ala.  516;  Nesbitt  v.  Dallam,  7  Gill  &  J.  (Md.) 
494,  28  Am.  Dec.  236;  Knoop  v.  Kelsey,  121 
Mo.  642  [wherein  Macfarlane,  J.,  cited  Cobb  v. 
Day,  106  Mo.  300  ;  Walters  v.  Hermann,  99  Mo. 
532 ;  Hannibal,  etc.,  R.  Co.  v.  Brown,  43  Mo. 
294]  ;  Osgood  v.  Franklin,  2  Johns.  Ch.  (N.  Y.) 
1,  7  Am.  Dec.  513  ;  Butler  v.  Haskell,  4  Desaus. 
(S.  Car.)  651;  Young  v.  Schroeder,  10  Utah 
155,  wherein  Merritt,  C.  J.,  said:  "  If  the  in- 
adequacy is  so  gross  as  at  once  to  shock  the  con- 
science of  all  fair  and  impartial  minds,  if  the 
sacrifice  is  such  that  every  honest  man  would 
hesitate  to  take  advantage  of  it,  it  may  well  be 
doubted  whether  every  such  case  would  be  be- 
yond the  power  of  a  court  of  equity  to  relieve 
against."  See  further  Story's  Eq.  Jur.,  §  246, 
cited  obiter  in  Chamblee  v.  Tarbox,  27  Tex. 
139,  8  j  Am.  Dec.  614. 

Lord  Thurlow's  Statement  of  Rule.  —  In 
Gwynne  7'.  Heaton.  1  Bro.  C.  C.  9,  Lord  Thur- 
low  said :  "  To  set  aside  a  conveyance  there 
must  be  an  inequality  so  strong,  gross,  and 
manifest  that  it  must  be  impossible  to  state  it 
to  a  man  of  common  sense  without  producing 
an  exclamation  at  the  inequality  of  it."  Quoted 
in  Laing  v.  Matthews.  14  Grant  Ch.  fU.  C.)  36. 

Illustration  of  Gross  Inadequacy  Which  Alone 
Will  Justify  Vacation  of  Sale.  —  Henderson  v.  Sub- 


lett, 21  Ala.  626,  wherein  land  of  the  value  of 
eighteen  hundred  dollars  was  sold  for  five 
dollars.  In  this  case  the  court  said :  "  In  all 
such  cases  the  sheriff  should  not  proceed  with 
the  sale,  but  return  the  fi.  fa.  levied  but  the 
property  not  sold  for  want  of  buyers  and  wait 
for  a  venditioni  exponas." 

3.  Sale  of  Property  in  Violation  of  Statute  for 
less  than  Two-thirds  of  Appraised  Value.  — 
Capital  Bank  v.  Huntoon,  35  Kan.  577. 

4.  EfFect  of  Statute  Allowing  Redemption  — 
Illinois.  —  Clark  v.  Glos,  180  111.  556,  72  Am. 
St.  Rep.  223  ;  Hobson  v.  McCambridge,  130  111. 
367;  Mixer  v.  Sibley,  53  111.  61.  See  also  Watt 
v.  McGalliard,  67  111.  513. 

Indiana.  —  See  Elston  v.  Castor,  101  Ind.  426, 
51  Am.  Rep.  754. 

Iowa.  —  Lehner  v.  Loomis,  83  Iowa  416 ; 
Peterson  v.  Little,  74  Iowa  223.  See  also  Grif- 
fith v.  Milwaukee  Harvester  Co.,  92  Iowa  634, 
54  Am.  St.  Rep.  573. 

Minnesota.  —  Coolbaugh  v.  Roemer,  32  Minn. 
445- 

North  Dakota.  —  Warren  v.  Stinson,  6  N. 
Dak.  293  ;  Power  v.  Larabee,  3  N.  Dak.  502. 
44  Am.  St.  Rep.  577. 

South  Dakota.  —  Deadwood  First  Nat. 
Bank  v.  Black  Hills  Fair  Assoc.,  2  S.  Dak. 
145- 

5.  Gross  Inadequacy  of  Price  Accompanied  by 
Other  Circumstances  of  Inequity —  United  States. 
—  Schroeder  -■.  Young,  161  U.  S.  334:  GratTam 
i'.  Burgess,  117  U.  S.  180:  Byers  v.  Surget,  19 
How.  (U.  S.)  303,  affirmed  Hempst.  (U.  S.)  715  ; 
Hunt  v.  Fisher,  29  Fed.  Rep.  801.  See  also 
Stead  v.  Course,  i  Cranch  (U.  S.)  403  ;  Cocks 
v.  Izard.  7  Wall.  (U.  S.)  550. 

Alabama. —  Daniel  v.  Modawell.  22  Ala.  365, 
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Sufficiency  of  Slight   Additional  Circumsta 

appears  that  property  has  been  sold  f 

58  Am.  Dec.  260;  Henderson  v.  Sublett,  21  Ala. 
630.    See  also  Lee  v.  Davis,  16  Ala.  516. 

Delaivare.  —  Broomall  v.  Reybold,  5  Houst. 
(Del.)  435- 

Florida.  —  Lawyers'  Co-operative  Pub.  Co.  v. 
Bennett,  34  Fla.  302,  which  was  a  suit  in  equity. 

Georgia.  —  Smith  v.  Georgia  L.  &  T.  Co.,  114 
Ga.  189;  Suttles  v.  Sewell,  109  Ga.  707; 
Haunson  v.  Nelms,  109  Ga.  802,  which  was  an 
equitable  petition.  See  also  Curran  v.  Georgia 
L.  &  T.  Co.,  104  Ga.  682,  which  was  a  suit  in 
equity  to  enjoin  the  delivery  of  a  sheriff's  deed. 

Illinois.  —  Miller  v.  McAlister,  197  111.  72 ; 
Henderson  v.  Harness,  184  111.  520;  Bach  v. 
May,  163  111.  547,  which  was  a  suit  in  equity; 
Lurton  v.  Rodgers,  139  111.  554,  32  Am.  St.  Rep. 
214;  Bullen  v.  Dawson,  139  111.  633,  which 
was  a  suit  in  equity;  Parker  v.  Shannon,  137 
111.  376;  Cohen  v.  Menard,  136  111.  130;  Hobson 
v.  McCambridge,  130  111.  367;  Davis  v.  Chicago 
Dock  Co.,  129  111.  190;  Berry  v.  Lovi,  107  111. 
612;  Mathison  v.  Prescott,  86  111.  493;  Morris 
v.  Robey,  73  111.  462  ;  Thomas  v.  Hebenstreit,  68 
111.  115  ;  Kinney  v.  Knoebel,  51  111.  113  ;  Dutcher 
v .  Leake,  44  111.  400  ;  Fergus  v.  Woodworth,  44 
111.  374 ;  Dickerman  v.  Burgess,  20  111.  266 ; 
Eldred  v.  Moehring,  83  111.  App.  264. 

Indiana.  —  Bollman  v.  Gemmill,  155  Ind.  33, 
which  was  an  action  in  the  nature  of  a  suit  in 
equity;  Branch  v.  Foust,  130  Ind.  538;  Wright 
v.  Dick,  116  Ind.  538;  Fletcher  v.  McGill,  110 
Ind.  395  ;  Hamilton  v.  Burch,  28  Ind.  233 ; 
Seller  v.  Lingerman,  24  Ind.  264;  Lashley  v. 
Cassell,  23  Ind.  600 ;  Forelander  v.  Hicks,  6 
Ind.  448  ;  Benton  v.  Shreeve,  4  Ind.  66  ;  Reed  v. 
Carter,  3  Blackf.  (Ind.)  376,  26  Am.  Dec.  422; 
Reed  v.  Carter,  1  Blackf.  (Ind.)  410.  See  also 
Elston  v.  Castor,  101  Ind.  426,  51  Am.  Rep.  754. 

Iowa.- — ■  Cornoy  v.  Wetmore,  101  Iowa  202; 
Lehner  v.  Loomis,  83  Iowa  416 ;  Sioux  City, 
etc.,  Town  Lot,  etc.,  Co.  v.  Walker,  78  Iowa 
476;  Boyd  v.  Ellis,  11  Iowa  97.  See  also 
Swortzell  v.  Martin,  16  Iowa  519. 

Kansas.  —  Jones  v.  Carr,  41  Kan.  329;  Weir 
v.  Travelers'  Ins.  Co.,  32  Kan.  325  ;  Pickett  v. 
Pickett,  31  Kan.  727;  Dewey  v.  Linscott,  20 
Kan.  684 ;  Johnson  v.  Hovey,  9  Kan.  65.  See 
also  Capital  Bank  v.  Huntoon,  35  Kan.  577. 

Kentucky.  —  Humpich  v.  Drake,  (Ky.  1898) 
44  S.  W.  Rep.  632;  Muir  v.  Pettit,  (Ky.  1896) 
35  S.  W.  Rep.  907 ;  Carlile  v.  Carlile,  7  J.  J. 
Marsh.  (Ky.)  624;  Stockton  v.  Owings,  Litt. 
Sel.  Cas.  (Ky.)  256,  12  Am.  Dec.  302;  Blight  v. 
Tobin,  7  T.  B.  Mon.  (Ky.)  612,  18  Am.  Dec. 
219. 

Maryland.  —  Nesbit  v.  Dallam,  7  Gill  &  J. 
(Md.)  494,  28  Am.  Dec.  236.  See  also  Glenn  v. 
Clapp,  11  Gill  &  J.  (Md.)  1  ;  Mahoney  v.  Macku- 
bin,  52  Md.  366;  Loeber  v.  Eckes,  55  Md.  3. 

Michigan.  —  Demaray  v.  Little,  19  Mich.  244. 

Mississippi.  —  Busick  11.  'Watson,  72  Miss. 
244;  Davis  v.  Bell,  57  Miss.  320;  Winston  v. 
Otley,  25  Miss.  451;  Taylor  v.  Eckford,  11 
Smed.  &  M.  (Miss.)  21. 

Missouri.  —  Donham  v.  Hoover.  135  Mo.  210; 
Rogers,  etc.,  Hardware  Co.  v.  Cleveland  BIdg. 
Co.,  132  Mo.  442.  53  Am.  St.  Rep.  404;  Knoop 
v.  Kelsey,  121  Mo.  642;  American  Wine  Co.  v. 
Scholer,  85  Mo.  496 ;  Beedle  v.  Mead,  81  Mo. 


ces.  —  It  is  well  settled  that  where  it 
r  a  grossly  inadequate  price  the  court 

297 ;  Massey  v.  Young,  73  Mo.  260 ;  Cubbage  v. 
Franklin,  62  Mo.  364 ;  Parker  v.  Hannibal,  etc., 
R.  Co.,  44  Mo.  421  ;  Nelson  v.  Brown,  23 
Mo.  13. 

New  Jersey.  —  Flaherty  v.  Cramer,  (N.  J. 
1898)  41  Atl.  Rep.  482;  Lennon  v.  Heindel,  56 
N.  J.  Eq.  8;  Raphael  v.  Zehner,  56  N.  J.  Eq. 
836  ;  Vineland  Nat.  Bank  v.  Shinn,  55  N.  J.  Eq. 
415;  Schilling  v.  Lintner,  43  N.  J.  Eq.  444; 
Pell  v.  Vreeland,  35  N.  J.  Eq.  22 ;  Wetzler  v. 
Schaumann,  24  N.  J.  Eq.  60  ;  Kloepping  v.  Stell- 
macher,  21  N.  J.  Eq.  328;  Cummins  V.  Little, 
16  N.  J.  Eq.  48;  Hodgson  v.  Farrell,  15  N.  J. 
Eq.  88;  Eberhart  v.  Gilchrist,  11  N.  J.  Eq.  167; 
Hamburgh  Mfg.  Co.  v.  Edsall,  5  N.  J.  Eq.  249; 
Howell  v.  Hester,  4  N.  J.  Eq.  266  ;  Seaman  v. 
Riggins,  2  N.  J.  Eq.  214,  34  Am.  Dec.  200 ; 
Penn  v.  Craig,  2  N.  J.  Eq.  495.  See  also  John- 
son v.  Garrett,  16  N.  J.  Eq.  31  ;  Merwin  v. 
Smith,  2  N.  J.  Eq.  182 ;  Coxe  v.  Halsted,  2  N. 
J.  Eq.  311.  See  further  Fullerton  v.  Seiper, 
(N.  J.  1896).  34  Atl.  Rep.  680. 

New  York.  —  King  v.  Piatt,  37  N.  Y.  155; 
Marsh  v.  Ridgway,  (Supm.  Ct.  Spec.  T.)  18 
Abb.  Pr.  (N.  Y.)  262;  Mclntyre  v.  Sanford,  9 
Daly  (N.  Y.)  21  ;  Chapman  v.  Boetcher,  27  Hun 
(N.  Y.)  606;  Tiernan  v.  Wilson,  6  Johns.  Ch. 
(N.  Y.)  413;  Howell  v.  Baker,  4  Johns.  Ch. 
(N.  Y.)  119;  Troup  v.  Wood,  4  Johns.  Ch.  (N. 
Y.)  228  ;  Brown  v.  Frost,  10  Paige  (N.  Y.)  243  ; 
American  Ins.  Co.  v.  Oakley,  9  Paige  (N.  Y.) 
259  ;  Hoppock  v.  Conklin,  4  Sandf.  Ch.  (N.  Y.) 
582;  Tripp  v.  Cook,  26  Wend.  (N.  Y.)  143; 
Bixly  v.  Mead,  18  Wend.  (N.  Y.)  611  ;  Collier 
v.  Whipple,  13  Wend.  (N.  Y.)  224;  Mulks  v. 
Allen,  12  Wend.  (N.  Y.)  253  ;  Groff  v.  Jones,  6 
Wend.  (N.  Y.)  522,  22  Am.  Dec.  545  ;  Ontario 
Bank  v.  Lansing,  2  Wend.  (N.  Y.)  260.  See 
also  Howell  v.  Baker,  4  Johns.  Ch.  (N.  Y.)  122. 

North  Carolina.  —  James  v.  Markham,  128 
N.  Car.  380  ;  Beckwith  v.  King's  Mountain  Min. 
Co.,  87  N.  Car.  155. 

Oregon.  —  Flint  v.  Phipps,  20  Oregon  340,  23 
Am.  St.  Rep.  124. 

Pennsylvania.  —  Fidelity  Bldg.,  etc.,  Assoc.  v. 
Uhler,  199  Pa.  St.  417;  Light  v.  Zeller,  195  Pa. 
St.  315;  Phillips  v.  Wilson,  164  Pa.  St.  350; 
Ritter  v.  Getz.  161  Pa.  St.  648;  Grim  v.  Rein- 
bold,  148  Pa.  St.  446;  Cooper  v.  Wilson,  96  Pa. 
St.  409 ;  Laird's  Appeal.  2  Pa.  Super.  Ct.  300 ; 
Whitaker  v.  Birkey,  11  Phila.  (Pa.)  199,  3  Leg. 
Int.  (Pa.)  139- 

Rhode  Island.  —  Aldrich  v.  Wilcox,  10  R.  I. 
405  ;  Fenner  v.  Tucker,  6  R.  I.  551. 

South  Carolina.  —  Brown  v.  Barnwell  Mfg. 
Co.,  46  S.  Car.  415. 

Texas.  —  Day  v.  Johnson,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  426;  State  Nat.  Bank  v. 
Hathaway,  (Tex.  Civ.  App.  1901)  61  S.  W.  Rep. 
525  ;  Jackson  v.  Steffens,  (Tex.  Civ.  App.  1895) 
32  S.  W.  Rep.  862;  Schmidt  v.  Burnett,  (Tex. 
Civ.  App.  1893)  23  S.  W.  Rep.  228;  House  v. 
Robertson,  89  Tex.  681  ;  Garvin  v.  Hall,  83 
Tex.  295  ;  Irvin  v.  Ferguson.  83  Tex.  491 ; 
Gunter  v.  Cobb,  82  Tex.  598  ;  Jones  v.  Pratt,  77 
Tex.  211:  Weaver  v.  Nugent,  72  Tex.  272,  13 
Am.  St.  Rep.  792 ;  Miller  v.  Koertge,  70  Tex. 
162,  8  Am.  St.  Rep.  587;  Ward  v.  Duer,  70 
Tex.  231  ;  Stone  v.  Day,  69  Tex.  13,  5  Am.  St. 
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will  seize  upon  slight  additional  circumstances  of  irregularity  or  unfairness  as 
sufficient  to  justify  the  vacation  of  the  sale.1 

What  Additional  Circumstances  Will  Justify  Relief  Against  Sale.  —  Upon  examination 
of  the  cases  it  will  be  found  that  various  incidents  have  been  seized  upon  by 
the  courts  to  grant  relief  where  there  has  been  a  gross  inadequacy  of  price: 
and  the  additional  circumstances  need  not  be  sufficient  in  themselves  to 
authorize  the  sale  to  be  set  aside,  if  they  tend  to  show  that  an  unfair  advantage 
was  taken,  or  that  the  sale  was  conducted  in  a  manner  prejudicial  to  the  rights 
or  interest  of  the  parties  interested,  for  while  gross  inadequacy  of  price  will 
not  of  itself  be  sufficient,  yet  when  coupled  with  other  circumstances  tend- 
ing to  prove  fraud,  it  becomes  controlling  and  conclusive  evidence,  and  will 
justify  the  court  in  setting  aside  the  sale.2 


Rep.  17;  Woodhouse  v.  Cocke,  (Tex.  Civ.  App. 
■897)  39  S.  W.  Rep.  948;  Wilson  v.  Aultman, 
etc.,  Co.,  (Tex.  Civ.  App.  1897)  39  S.  W.  Rep. 
1 103;  Kauffman  v.  Morriss,  60  Tex.  122; 
Hughes  v.  Duncan,  60  Tex.  72 ;  Atchison  v. 
Owen,  58  Tex.  616;  Johnson  v.  Crawl,  55  Tex. 
571  ;  McLaury  v.  Miller,  64  Tex.  381  ;  Pearson 
v.  Flanagan,  52  Tex.  281  ;  Pearson  v.  Hudson, 
52  Tex.  352  ;  Flanagan  v.  Pearson,  50  Tex.  383  ; 
Taul  v .  Wright,  45  Tex.  394 ;  Ballard  v.  An- 
derson, 18  Tex.  377;  Allen  v.  Stephanes,  18 
Tex.  658;  Houghton  v.  Rice,  15  Tex.  Civ.  App. 
561  ;  Beckham  v.  Medlock,  19  Tex.  Civ.  App. 
61  ;  Leeperv.  O'Donohue,  18  Tex.  Civ.  App.  531  ; 
Steffens  v.  Jackson,  16  Tex.  Civ.  App.  280; 
Martin  •  v.  Anderson,  4  Tex.  Civ.  App.  1 1 1  ; 
Driscoll  v.  Morris,  2  Tex.  Civ.  App.  603. 

Utah.  —  Young  v.  Schroeder,  10  Utah  155. 

Virginia.  —  See  Teel  v.  Yancey,  23  Gratt. 
(Va.)  691  ;  Underwood  v.  McVeigh,  23  Gratt. 
(Va.)  409. 

West  Virginia.  —  Sinnett  v.  Cralle,  4  W.  Va. 
600. 

Wisconsin.  —  Allen  v.  Clark,  36  Wis.  101. 

Canada.  —  In  re  Davis,  17  Grant  Ch.  (U.  C.) 
603  ;  Campbell  v.  Smith,  10  Grant  Ch.  (U.  C.) 
206. 

1.  Sufficiency  of  Slight  Additional  Circum- 
stances—  United  States.  —  Graffam  v.  Burgess, 
117  U.  S.  180. 

Illinois.  —  Miller  v.  McAlister,  197  111.  72; 
Henderson  v.  Harness,  184  111.  520;  Lurton  v. 
Rodgers,  139  111.  554,  32  Am.  St.  Rep.  214; 
Davis  v.  Chicago  Dock  Co.,  129  111.  180;  Rose- 
man  v.  Miller,  84  111.  297  ;  Hamilton  v.  Quimby, 
46  111.  90  ;  Eldred  v.  Moehring,  83  111.  App.  264. 

Indiana.- — Fletcher  v.  McGill,  110  Ind.  395. 

Missouri.  —  Nelson  v.  Brown,  23  Mo.  13. 

New  Jersey.  —  Kloepping  v.  Stellmacher,  21 
N.  J.  Eq.  328. 

New  York.  —  Chapman  v.  Boetcher,  27  Hun 
(N.  Y.)  606;  Collier  v.  Whipple,  13  Wend.  (N. 
Y.)  224;  Howell  v.  Baker,  4  Johns.  Ch.  (N.  Y.) 
118. 

North  Dakota.  —  Warren  v.  Stinson,  6  N. 
Dak.  293. 

Texas.  —  Wilson  v.  Aultman,  etc.,  Co.,  (Tex. 
Civ.  App.  1897)  39  S.  W.  Rep.  1103;  Jones  v. 
Pratt,  77  Tex.  210;  McLaury  v.  Miller,  64  Tex. 
381;  Hughes  v.  Duncan,  60  Tex.  72;  Taul  v. 
Wright,  45  Tex.  388  ;  Chamblee  v.  Tarbox,  27 
Tex.  139,  84  Am.  Dec.  614;  Allen  v.  Stephanes, 
18  Tex.  658;  Ballard  v.  Anderson,  18  Tex.  377; 
Beckham  v.  Medlock,  10  Tex.  Civ.  Ann.  61. 

2.  What  Additional  Circumstances  Will  Justify 
Belief  Against  Sale.  —  Pearson  v.  Flanagan,  52 


Tex.  266.  See  also  Davis  v.  Chicago  Dock  Co., 
129  111.  180;  Law  v.  Smith,  4  Ind.  56.  See 
further  the  following  cases  wherein  the  facts 
and  circumstances  denoted  by  the  catchlines 
were,  in  connection  with  gross  inadequacy  of 
price,  held  to  justify  the  vacation  of  the 
sales : 

Mistake.  —  Fletcher  v.  McGill,  110  Ind.  395; 
Raphael  v.  Zehner,  56  N.  J.  Eq.  836;  Pell  v. 
Vreeland,  35  N.  J.  Eq.  22. 

Where  Higher  Bid  Was  Not  Made  Because  of 
Mistake.  —  Phillips  v.  Wilson,  164  Pa.  St.  350, 
where  the  sale  was  set  aside. 

Fraud.  —  Bach  v.  May,  163  111.  547 ;  Sioux 
City,  etc.,  Town  Lot,  etc.,  Co.  v.  Walker,  78 
Iowa  476  ;  Vineland  Nat.  Bank  v.  Shinn,  55  N. 
J.  Eq.  415,  affirmed  55  N.  J.  Eq.  825;  Cummins 
v.  Little,  16  N.  J.  Eq.  51  ;  Flanagan  v.  Pearson, 
50  Tex.  383. 

Chilling  Bidding.  —  Lennon  v.  Heindel,  56  N. 
J.  Eq.  8  ;  Hamburgh  Mfg.  Co.  v.  Edsall,  5  N.  J. 
Eq.  249;  Troup  v.  Wood,  4  Johns.  Ch.  (N.  Y.) 
228. 

Epidemic  Causing  Absence  of  Defendant. — 
Littell  v._  Zuntz,  2  Ala.  256,  36  Am.  Dec.  415, 
wherein  the  defendant's  absence  was  caused  by 
an  epidemic  of  yellow  fever. 

Sale  During  Inclement  Weather  and  with  Few 
Bidders  Present.  —  Howell  v.  Baker,  4  Johns. 
Ch.  (N.  Y.)  122;  Johnson  v.  Crawl,  55  Tex. 
571- 

Failure  of  Sheriff  to  Deposit  Copy  of  Ap- 
praisement with  Clerk. — Jones  v.  Carr,  41 
Kan.  329. 

Mistake  of  Officer  and  Plaintiff  in  Execution 
as  to  Location  of  Property.  —  Mulks  v.  Allen, 
12  Wend.  (N.  Y.)  253. 

Improper  Announcement  by  Sheriff  Calculated 
to  Impair  Price.  —  Marsh  v.  Ridgway,  (Supm. 
Ct.  Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  262. 

Improper  Conduct  of  Sheriff  in  Selecting 
Land  to  Be  Sold.  —  Hamilton  v.  Burch,  28 
Ind.  233,  where  the  sheriff  selected  a  part  of  a 
farm  and  destroyed  the  value  of  the  remaining 
portion,  sale  being  for  an  inadequate  price. 

Failure  of  Sheriff  to  Demand  Payment  Be- 
fore Levy  and  Sale.  —  Davis  v.  Chicago  Dock 
Co.,  129  111.  180. 

Failure  to  Give  Notice  of  Time  and  Place  of 
Sale.  —  Winston  7'.  Otley,  25  Miss.  451.  See 
also  Miller  v.  McAlister.  107  111.  72. 

Insufficient  Notice  or  Advertisement  of  Sale. 
—  Rogers,  etc.,  Hardware  Co.  v.  Cleveland  Bldg. 
Co.,  132  Mo.  442,  S3  Am.  St.  Rep.  494;  Cum- 
mins v.  Little,  16  N.  J.  Eq.  51;  Whitaker  v. 
Birkey,  11  Phila.  (Pa.)  190.  33  Leg.  Int.  (Pa.) 
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Gross  Inadequacy  of  Price  Considered  Badge  of  Fraud.  —  Gross  inadequacy  of  price  is 
of  itself  a  strong  badge  of  fraud,  and  though  not  conclusive,  yet,  when  coupled 
with  other  circumstances  tending  to  prove  fraud,  becomes  controlling  and 
conclusive  evidence.1 

Where  Actual  Fraud  is  Not  Shown.  —  Where  gross  inadequacy  of  consideration  is 
shown,  and  there  are  additional  circumstances,  a  sale  may  be  set  aside  even 
though  actual  fraud  does  not  appear.3 

(5)  What  Constitutes  Gross  Inadequacy  of  Price.  —  Having  arrived  at  the 
conclusion  that  a  sheriff's  sale  will  be  set  aside  where  property  has  been  sold 
for  a  grossly  inadequate  price  and  where  the  sale  has  been  irregularly  con- 
ducted, or  where  there  have  been  circumstances  of  fraud,  mistake,  or  impo- 
sition, the  question  arises  as  to  what  constitutes  gross  inadequacy  of  price. 
This  question  can  be  answered  only  by  consideration  of  the  facts  and  circum- 
stances of  each  particular  case,  and  accordingly  illustrative  cases  are  set  forth 
in  the  note.3    It  must,  of  course,  be  remembered,  in  determining  what  con- 


139;  Steffens  v.  Jackson,  16  Tex.  Civ.  App. 
280. 

Fraud  in  Selection  of  Newspaper  in  Which 
Notice  of  Sale  Was  Published. — Jackson  v. 
Steffens,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
862. 

Resale  at  Time  Other  than  That  Announced 
by  Sheriff.  —  Suttles  v.  Sevvell,  109  Ga.  707. 

Misleading  Defendant  in  Execution  as  to 
Time  of  Sale.  —  Haunson  v.  Nelms,  109  Ga. 
802.  See  also  Smith  v.  Georgia  L.  &  T.  Co., 
1 14  Ga.  189. 

Execution  Issued  Without  Authority  of  Judg- 
ment Creditor.  —  Weir  v.  Travellers'  Ins.  Co., 
32  Kan.  325,  wherein  the  sale  was  set  aside  at 
the  instance  of  the  plaintiff  in  execution,  the 
wife  of  one  of  the  judgment  debtors  being  the 
purchaser. 

Sale  in  Violation  of  Agreement  by  Which 
All  Parties  Were  to  Be  Present.  —  Ward  v. 
Duer,  70  Tex.  231.  ■ 

Sale  under  Misapprehension  as  to  What 
Liens  Were  Discharged.  —  Fidelity  Bldg.,  etc., 
Assoc.  v.  Uhler,  199  Pa.  St.  417. 

Execution  Issued  upon  Judgment  Destroyed 
by  Fire  Before  Record  Has  Been  Restored.  — 
Beckham  v.  Medlock,  19  Tex.  Civ.  App.  61. 
See  also  Brown  v.  Reese,  67  Tex.  318;  Cyrus 
v.  Hicks,  20  Tex.  483. 

Failure  of  Writ  to  Follow  Judgment.  —  Flint 
v.  Phipps,  20  Oregon  340,  23  Am.  St.  Rep.  124. 

Sale  of  Unnecessary  Quantity  of  Land. — 
Beedle  v.  Mead.  81  Mo.  297. 

Inadequacy  of  Price  Because  of  Failure  of 
Party  to  Attend  Sale.  —  Where  it  appears  that 
the  property  was  sold  at  an  inadequate  price 
because  of  the  absence  of  the  party  moving  to 
set  aside  the  sale,  it  must  be  shown  that  his 
absence  was  without  fault  on  his  part.  He 
cannot  neglect  to  attend  the  sale  without  a  suffi- 
cient reason  therefor,  and  then  ask  that  the 
sale  be  set  aside  because  of  his  absence  and 
because  the  property  for  that  reason  was  sold 
at  an  inadequate  price.  He  must  exercise  all 
reasonable  diligence  himself  to  make  the  prop- 
erty bring  a  fair  and  reasonable  price,  or  he 
will  be  remediless.  Keene  Five-Cent  Sav.  Bank 
v.  Marsh,  31  Kan.  773.  See  also  McGeorge  v. 
Sease,  32  Kan.  387. 

Failure  to  Set  Off  Homestead  as  Required 
by  Exemption  Laws.  ■ —  Eldred  V.  Moehring,  83 
111.  App.  264. 


The  Burden  Is  Upon  the  Objecting  Party  to  show 

that  the  other  circumstances  conduced  to  the 
inadequacy  of  price.  Driscoll  v.  Morris,  2 
Tex.  Civ.  App.  603,  citing  Irvin  v.  Ferguson,  83 
Tex.  491;  McKennon  v.  McGown,  (Tex.  1889) 
1 1  S.  VV.  Rep.  532 ;  Allen  v.  Pierson,  60  Tex. 
604. 

Discretion  of  Court   as  to  What  Other  Cir- 
cumstances   Will   Justify  Vacation    of  Sale. — 

Where  the  sale  has  been  made  for  a  grossly  in- 
adequate price,  what  other  circumstances  are 
sufficient  to  justify  the  vacation  of  the  sale  is  a 
question  which  is  addressed  largely  to  the  dis- 
cretion of  the  court.  Light  v.  Zeller,  195  Pa. 
St.  315. 

1.  Gross  Inadequacy  of  Price  Considered  Badge 
of  Fraud. —  Boyd  v.  Ellis,  11  Iowa  97. 

2.  Where   Actual   Fraud  Is  Not   Shown.  — 

Chamblee-v.  Tarbox,  27  Tex.  139,  84  Am.  Dec. 
614. 

3.  What  Constitutes  Gross  Inadequacy  of  Price. 

—  The  following  cases  illustrate  what  consti- 
tutes such  gross  inadequacy  of  price  as,  ac- 
companied by  other  circumstances,  will  justify 
the  vacation  of  the  sale,  the  value  of  the  prop- 
erty in  the  subjoined  catchlines  being  followed 
by  the  purchase  price  : 

$1,000  —  $6. —  Lankford  v.  Jackson,  21  Ala. 
650. 

$25,000  —  $17,500.  —  Broomall  v.  Reybold,  5 
Houst.  (Del.)  435. 

$1,200  —  $145.  —  Hart  v.  Hines,  10  App.  Cas. 
(D.  C.)  366. 

$2,000  —  $60.  —  Lurton  v.  Rodgers,  139  111. 
554,  32  Am.  St.  Rep.  214. 

$8,000  —  $65.38.  —  Berry   v.    Lovi,    107  111. 
612. 

$2,500  —  $36.44.  —  Wright  v.  Dick,  116  Ind. 

538. 

$1,200  — $111.  —  Roe  v.  Ross.  2  Ind.  99. 
$5,000  —  $15.  —  Blight  v.  Tobin,  7  T.  B.  Mon. 
(Ky.)  612,  18  Am.  Dec.  2iq. 

$25,000  —  $1,525.  —  Carlile  v.  Carlile,  7  J.  J. 
Marsh.  (Ky.)  624. 

$1,500  —  $6.  —  Davis  v.  McCann.  143  Mo.  t72. 
$5,000  —  $5.  —  Donham  v.  Hoover,  135  Mo. 
210. 

$50,000  —  $250.  —  Rogers,  etc.,  Hardware  Co. 
v.  Cleveland  Bldg.  Co.,  132  Mo.  442,  53  Am.  St. 

Rep.  494. 

$20,000  —  $1,330.  —  American    Wine   Co.  V. 
Scholer,  85  Mo.  496. 
796  Volume  XXV. 


Vacation  of  Sale. 


SHERIFFS'  SALES. 


Grounds  lor  Vacating  Sale. 


stitutes  an  adequate  price,  that  the  sale  was  a  forced  sale; 1  and  it  would  seem 
that  where  a  motion  is  made  to  set  aside  the  sale  on  this  ground  a  safe  rule  to 
follow  is  to  determine  whether  the  sheriff  has  or  has  not  abused  his  discretion.* 

(6)  Evidence  of  Inadequacy.  —  Where  it  is  sought  to  set  aside  a  sheriff's 
sale  on  the  ground  that  it  was  for  an  inadequate  price,  such  inadequacy  of 
price  must  be  proven,  and  the  evidence  must  establish  a  basis  upon  which  to 
determine  the  question  of  inadequacy.3 

n.  Miscellaneous  Grounds.  —  The  sale  may  be  set  aside  because  it  was 
made  after  the  return  day,4  because  it  was  made  in  violation  of  an  agreement 
for  delay,5  because  it  was  made  on  a  day  not  authorized  by  law,6  and  upon 
other  grounds  which  are  discussed  in  the  notes.7 


Massey  v.   Young,    73  Mo. 

Seiper,   (N.  J. 


$1,000  —  $47.  ■ 
260. 

$2,500  —  $25.  —  Fullerton 
1896)  34  Atl.  Rep.  680. 

$1,500  —  $52.  —  Kloepping  v.  Stellmacher,  21 
N.  J.  Eq.  328. 

$800  —  $13.  —  Tiernan  v.  Wilson,  6  Johns. 
Ch.  (N.  Y.)  411. 

$1,000  —  $26.  —  Bixly  v.  Mead,  18  Wend.  (N. 
Y.)  611. 

$10,000  —  $100.  —  Groff  v.  Jones,  6  Wend. 
(N.  Y.)  522,  22  Am.  Dec.  545. 

$5,000  —  $2,300.  —  Flint  v.  Phipps,  20  Ore- 
gon 340,  23  Am.  St.  Rep.  124. 

$3,000  —  $50.  —  Fidelity  Bldg.,  etc.,  Assoc. 
v.  Uhler,  199  Pa.  St.  417. 

$2,300- — $195.  —  Phillips  v.  Wilson,  164  Pa. 
St.  350. 

$1,400  —  $26.  —  Grim  v.  Reinbold,  148  Pa. 
St.  446. 

$17,000  —  $8,000. —  Whitaker  v.  Birkey,  11 
Phila.  (Pa.)  199,  33  Leg.  Int.  (Pa.)  139. 

$2,700  —  $300.  —  Aldrich  v.  Wilcox,  10  R.  I. 
40S- 

$3,000  —  $375-  —  Moore  v.  Perry,  (Tex.  Civ. 
App.  1898)  46  S.  W.  Rep.  878. 

$1,000  —  $10.40.- — Jackson  v.  Steffens,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  862. 

$7,000  —  $jo.  —  Schmidt  v.  Burnett,  (Tex. 
Civ.  App.  1893)  23  S.  W.  Rep.  228. 

$800  —  $25.  —  House  v.  Robertson,  89  Tex. 
681. 

$750  —  $11.50.  —  Garvin  v.  Hall,  83  Tex. 
295- 

$1,200  —  $55.  —  Jones  v.  Pratt,  77  Tex.  210. 
$1,000  —  $10.  —  McLaury  v.  Miller,  64  Tex. 
381. 

$500  —  $10.  —  Pearson  v.  Hudson,  52  Tex. 
352. 

1.  Necessity  to  Regard  Fact  that  Sale  Was 
Forced  Sale.  —  Parr  v.  Montgomery,  27  Grant 
Ch.  (U.  C.)  521  ;  Atcheson  v.  Hutchison,  51 
Tex.  223. 

Necessity  to  Consider  Clouds  upon  or  Doubts  as 
to  Title.  —  Simmons  v.  Vandegrift,  1  N.  J. 
Eq.  55- 

Sale  Subject  to  Fraudulent  Morteaere.  —  Where 
land  is  sold  subject  to  a  fraudulent  mortgage 
which  the  plaintiff  in  execution  has  placed  upon 
the  land,  amounting  to  much  more  than  its 
value,  the  purchaser  at  the  sale  has  the  right 
to  regard  such  mortgage  as  a  valid  lien,  and 
after  the  mortgage  has  been  declared  fraudu- 
lent the  plaintiff  cannot  go  into  a  court  of 
equity  and  ask  to  have  the  sale  set  aside  be- 
cause the  land  was  sold  for  an  inadequate 
price.    McDonald  v.  Johnson,  48  Iowa  72. 


2.  Abuse  of  Discretion  by  Sheriff  in  Selling  for 
Inadequate  Price. —  Henderson  v.  Sublett,  21 
Ala.  630  ;  Seaman  v.  Riggins,  2  N.  J.  Eq.  214, 
34  Am.  Dec.  200,  wherein  it  was  held  that  under 
the  circumstances  the  sheriff  should  have  ad- 
journed the  sale  because  of  the  absence  of  a 
party  who  contemplated  purchasing. 

3.  Evidence  of  Inadequacy.  ■ —  Love  v.  Cherry, 
24  Iowa  204. 

4.  Sale  Made  After  Return  Day  Set  Aside.  — 
Towns  v.  Harris,  13  Tex.  507. 

5.  Sale  in  Violation  of  Agreement  for  Delay  Set 
Aside.  —  Bernard  v.  Herzog,  12  Mont.  519. 

6.  Sale  on  Day  Not  Authorized  by  Law  Set  Aside. 
—  Chambers  v.  Hays,  6  B.  Mon.  (Ky.)  115. 

7.  Sale  May  Be  Set  Aside  Because  of  Insufficiency 
of  Advertisement.  —  Wheatley  v.  Terry,  6  Kan. 
427;  Humpich  v.  Drake,  (Ky.  1898)  44  S.  W. 
Rep.  632;  Hodgson  v.  Farrell,  15  N.  J.  Eq.  88; 
Steffens  v.  Jackson,  16  Tex.  Civ.  App.  280. 

Relationship  of  Sheriff  to  Defendant  in  Execu- 
tion. —  Brackenridge  v.  Cobb,  2  Tex.  Civ.  App. 
161,  wherein  equitable  relief  was  sought  and 
the  sale  was  not  set  aside  because  the  sheriff 
who  made  the  levy  and  sale  was  a  brother-in- 
law  of  one  of  the  defendants  in  execution. 

Failure  of  Sheriff  to  Execute  to  Purchaser  Cer- 
tificate of  Sale. —  In  O'Brien  v.  Hashagen,  20 
Hun  (N.  Y.)  564,  it  was  held  that  where  the 
plaintiff  in  execution  is  the  purchaser  it  is  not 
ground  for  setting  aside  the  sale  that  the  sher- 
iff failed  to  comply  with  a  statute,  peremptory 
in  its  terms,  requiring  the  sheriff  to  execute  to 
the  purchaser  a  certificate  of  sale  and  file  such 
certificate  with  the  county  clerk  within  ten  days 
after  the  sale.  It  was  held  that  the  remedy  of 
the  purchaser  is  to  obtain  an  order  of  the  court 
or  a  writ  of  mandamus  against  the  sheriff  com- 
pelling him  to  perform  his  duty. 

Delay  in  Making  Levy.  —  In  Mclntyre  v.  San- 
ford,  9  Daly  CN.  Y.)  21,  it  was  held  that  it  is 
not  a  ground  for  setting  aside  a  sale  of  land 
that  one  hundred  and  twenty  days  elapsed  be- 
tween the  issuance  of  the  execution  and  the 
making  of  the  lew. 

Failure  of  Sheriff  to  Sell  Land  in  Inverse  Order 
of  Alienation. —  A  court  of  equity  will  not  set 
aside  a  sale  because  the  sheriff  failed  to  sell 
land  in  the  inverse  order  of  its  alienation,  where 
it  appears  that  no  application  to  have  the  levy 
and  sale  set  aside  was  made  in  ant  time  to  the 
court  from  which  the  execution  issued,  the 
remedy  at  law  in  such  a  case  being  adequate. 
Clark  Glos,  tSo  Til.  556,  72  Am.  St.  Ren.  223, 
citing  Watt  v.  McGalliard,  67  111.  5x3;  Morgan 
v.  Evans,  72  Til.  586,  22  Am.  Rep.  154;  and 
Richey  v.  Merritt,  108  Ind.  347. 
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4.  Time  of  Making  Objection  —  Estoppel  —  a.  Laches.  —  It  is  well  settled 
that  whatever  remedy  a  party  aggrieved  by  a  sheriff's  sale  may  resort  to, 
whether  he  makes  a  motion  to  set  aside  the  sale  or  asks  a  court  of  equity  for 
relief,  he  must  invoke  relief  within  a  proper  and  reasonable  time,  what  is  a 
proper  and  reasonable  time  being  a  question  which  to  a  large  extent  depends 
upon  the  circumstances  of  each  particular  case.1 

Where  Action  Is  Not  Barred  by  Statute  of  Limitations.  —  According  to  some  authori- 
ties, the  right  to  avoid  a  sheriff's  sale  by  an  appropriate  action  is  not  lost  by 
any  lapse  of  time  short  of  that  which  would  be  a  bar  to  the  action  itself.* 

Excuse  for  Laches.  —  Whenever  an  application  is  made  to  set  aside  a  sheriff's 
sale,  if  it  appears  that  the  applicant  has  been  guilty  of  unreasonable  delay  his 


Failure  of  Adjudicatee  to  Give  Bond  Within 
Three  Days  After  Adjudication.  —  In  Louisiana 
it  has  been  held  that  the  fact  that  the  bond  of 
the  adjudicatee  was  not  given  within  three  days 
after  the  adjudication  is  no  ground  for  annul- 
ling the  sale  in  a  suit  instituted  by  the  co- 
debtors  of  the  defendant.  Gusman  v.  Le  Blanc, 
27  La.  Ann.  280. 

Insanity  of  Defendant  in  Execution.  — Houghton 
v.  Rice,  1  s  Tex.  Civ.  App.  561,  wherein  it  was 
held  that  a  sale  under  execution  to  a  purchaser 
for  an  inadequate  consideration  of  the  property 
of  an  insane  person  with  knowledge  of  the  un- 
sound condition  may  be  set  aside.  In  this 
case  the  purchaser  was  the  plaintiff  in  execu- 
tion. 

Failure  to  Sell  at  Public  Outcry.  —  On  the  mo- 
tion of  the  defendant  in  execution,  a  sale  will 
not  be  set  aside  upon  the  ground  that  it  was 
not  made  at  public  outcry  where  it  does  not 
appear  that  he  was  injured  by  such  irregularity. 
O'Bryan  v.  Davis,  103  Ala.  429. 

Insufficient  Number  of  Purchasers  Present  — 
Presumption  of  Fraud. — The  mere  fact  that  a 
sheriff's  sale  was  made  "  at  public  outcry  "  when, 
in  addition  to  the  parties'  attorneys,  there  were 
but  two  persons  present  is  sufficient  to  rai9e  a 
suspicion  of  fraud.  Haunson  v.  Nelms,  109 
Ga.  802. 

1.  Laohes  —  United  States.  —  Samuels  v.  Re- 
vier,  (C.  C.  A.)  92  Fed.  Rep.  199;  Wills  v. 
Chandler,  1  McCrary  (U.  S.)  276. 

Alabama.  —  Gardner  v.  Mobile,  etc.,  R.  Co., 
102  Ala.  635;  Ponder  v.  Cheeves,  90  Ala.  117; 
McCall  v.  Rickarby,  85  Ala.  152;  Cowan  v. 
Sapp,  74  Ala.  44 ;  Daniel  v.  Modawell,  22  Ala. 
36s,  58  Am.  Dec.  260.  See  also  Lankford  v. 
Jackson,  21  Ala.  650,  in  which  case  the  motion 
was  made  seasonably. 

California.  —  See  Central  Pac.  R.  Co.  v. 
Creed,  70  Cal.  497. 

Illinois.  —  Clark  v.  GIos,  180  111.  556,  72  Am. 
St.  Rep.  223;  Dobbins  v.  Wilson,  107  111.  17; 
McHany  v.  Schenk,  88  111.  357;  Hay  v.  Baugh, 
77  111.  501  ;  Morgan  v.  Evans,  72  111.  586,  22 
Am.  Rep.  154;  Rigney  v.  Small,  60  111.  416; 
Jackson  v.  Spink,  59  111.  404  ;  Prather  v.  Hill, 
36  111.  402;  Durham  v.  Heaton,  28  111.  264,  81 
Am.  Dec.  275  ;  Noyes  v.  True,  23  111.  450.  See 
also  Miller  v.  McAIister,  197  111.  72;  Lurton  v. 
Rodgers,  139  111.  554,  32  Am.  St.  Rep.  214; 
Fergus  v.  Woodworth,  44  111.  374. 

Iowa.  —  Lehner  v.  Loomis,  83  Iowa  416; 
Stewart  v.  Marshall,  4  Greene  (Iowa)  75. 

Kentucky.  —  Black  v.  Steele,  (Ky.  1887)  6 
S.  W.  Rep.  23  ;  Bristow  V.  Payton,  2  T.  B.  Mon. 
(Ky.)  91,  15  Am.  Dec.  134;  Cox  v.  Joiner,  4 


Bibb  (Ky.)  94.  See  also  M'Kinney  v.  Scott,  1 
Bibb  (Ky.)  155.  • 

Louisiana.  —  Payne  v.  Buford,  106  La.  83; 
Jouet  v.  Mortimer,  29  La.  Ann.  206. 

Michigan.  —  Wilkie  v.  Circuit  Judge,  52  Mich. 
641  ;  Spafford  v.  Beach,  2  Dougl.  (Mich.)  150. 
Minnesota.  —  Abbott  v.  Peck,  35  Minn.  499. 
Missouri.  —  Block  v.  Morrison,  112  Mo.  343. 
New  Jersey.  —  Hamburgh  Mfg.  Co.  v.  Edsall, 
S  N.  J.  Eq.  249. 

New  York. — ■  Hargin  v.  Baker,  92  Hun  (N. 
Y.)  155;  Cunningham  v.  Cassidy,  17  N.  Y.  276; 
Barker  v.  Gates,  (Supm.  Ct.  Spec.  T.)  1  How. 
Pr.  (N.  Y.)  77.  See  also  American  Ins.  Co.  v. 
Oakley,  9  Paige  (N.  Y.)  259. 

North  Dakota.  —  Warren  v.  Stinson,  6  N. 
Dak.  293. 

Oregon.  —  Brand  v.  Baker,  (Oregon  1903)  71 
Pac.  Rep.  320. 

Pennsylvania.  —  Spragg  v.  Shriver,  25  Pa.  St. 
282,  64  Am.  Dec.  698. 

South  Carolina.  —  Thrower  v.  Cureton,  4 
Strobh.  Eq.  (S.  Car.)  155,  53  Am.  Dec.  660. 
See  also  Hamilton  v.  Hamilton,  2  Rich.  Eq. 
(S.  Car.)  364,  46  Am.  Dec.  58. 

Tennessee.  —  Mason  v.  Jackson,  (Tenn.  Ch. 
1900)  57  S.  W.  Rep.  217.  See  also  Blackburn 
v.  Clarke,  85  Tenn.  506. 

Texas.  —  Brackenridge  v.  Cobb,  2  Tex.  Civ. 
App.  161,  wherein  equitable  relief  was  denied 
on  the  ground  of  laches.  See  also  Martin  v. 
Rice,  16  Tex.  157. 

Wisconsin.  —  Foster  v.  Hall,  44  Wis.  568, 
wherein  it  was  held  that  a  motion  to  set  aside  a 
sale  on  execution  must  be  made  in  a  reasonable 
time;  Grede  v.  Dannenfelser,  42  Wis.  78; 
Bunker  v.  Rand,  19  Wis.  253,  88  Am.  Dec.  689; 
Raymond  v.  Pauli,  21  Wis.  531. 

2.  Where  Action  Is  Not  Barred  by  Statute  of 
Limitations. —  Myers  v.  Sanders,  7  Dana  (Ky.) 
507.  See  also  Bent  v.  Maupin, '86  Ky.  271, 
wherein  a  motion  to  vacate  a  sale  was  granted 
after  the  lapse  of  two  years,  the  court  holding 
that  where  the  application  is  made  within  a 
reasonable  time,  a  sale  may  be  vacated  at  the 
instance  of  the  purchaser  on  the  ground  that  the 
defendant  in  execution  had  no  title,  there  being 
no  statute  of  limitations. 

What  Constitutes  Laches — Motion  Granted 
After  Lapse  of  One  Year.  —  Such  motions 
should  be  made  in  reasonable  time ;  and  per- 
haps there  may  be  analogies  which  might  desig- 
nate a  certain  limitation  to  them.  But  in  any 
event  they  are  not  limited  to  one  year.  Carlile 
v.  Carlile.  7  J.  J.  Marsh.  (Ky.)  6.34.  wherein  the 
sale  was  set  aside  on  the  motion  of  the  defend- 
ant in  execution. 
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laches  must  be  satisfactorily  excused,1  but  it  is  well  settled  that  relief  will  not 
necessarily  be  denied  because  of  delay  in  asking  that  the  sale  be  vacated,  and 
that  laches  may  be  ex  lained  and  excused.3 

Distinction  Between  Vacation  of  Sale  of  Land  and  Sale  of  Personal  Property.  —  It  has  been 
declared  that  where  land  is  sold  a  mere  right  of  action  passes  to  the  purchaser, 
whereas  when  chattels  are  sold  the  possession  itself  is  delivered.  In  the  latter 
case  the  application  to  set  aside  the  sale  must  be  immediate,  or  at  least  as 
soon  as  reasonably  may  be,  or  the  delay  must  be  excused;  but  where  land  has 
been  sold  the  motion  may  be  made  at  any  time  before  the  purchaser  takes 
possession  or  recovers  it  by  suit,  unless  the  possession  is  acquired  in  so  short 
a  time  after  the  sale  that  an  application  cannot  be  conveniently  made.3 

After  Delivery  of  Deed  to  Purchaser.  —  It  has  been  declared  that  it  is  not  in  the 
power  of  a  purchaser  at  an  execution  sale,  by  hastening  to  take  his  deed  from 
the  sheriff  or  marshal,  to  defeat  the  inherent  power  of  the  court  to  control  its 
process,  especially  when  the  purchaser  is  the  plaintiff  in  execution.  Until 
the  sheriff  or  marshal  makes  return  of  the  writ  and  of  the  manner  of  his 
service  of  it,  and  the  court  is  enabled  to  judge  of  the  propriety  of  such 
service,  the  defendant  in  execution  cannot  be  barred  of  his  right  of  objection 
and  to  have  the  sale  vacated  on  the  ground  of  irregularity.  It  is  only  required 
of  him  that  he  should  act  promptly,  before  any  rights  of  innocent  parties  have 
intervened.4  But  it  has  been  held  in  some  cases  that  after  a  sheriff's  deed  to 
land  has  been  executed  and  delivered  and  a  return  has  been  made,  the  sale 
can  be  impeached,  if  at  all,  only  in  a  court  of  equity,  unless  there  was  no 
judgment  or  execution,  or  the  court  has  no  jurisdiction  to  render  the 
judgment.5 

Terms  Imposed  Because  of  Laches.  —  According  to  some  authorities  the  sale  may 
be  vacated  on  the  motion  of  the  defendant  in  execution,  even  though  he  has 
been  guilty  of  great  laches,  where  such  terms  are  imposed  as  to  punish  him  for 
his  laches  and  afford  full  indemnity  to  the  purchaser.6 

After  Time  for  Redemption  Has  Expired.  —  Under  some  circumstances  a  court  of 
equity  may  interfere  to  set  aside  a  sale,  even  after  the  time  for  redemption 
has  expired,  where  it  is  shown  that  the  sale  was  attended  by  irregularities  and 
that  it  resulted  in  a  gross  sacrifice  of  the  property.7 

A  Delay  of  Eleven  or  Twelve  Years  Is  Un-  that  the  judgment  has  since  been  reversed  on 

reasonable.  —  Bristow  v.  Payton,  2  T.  B.  Mon.  appeal,  it  is  immaterial  that  the  motion  is  not 

(Ky.)  gi,  15  Am.  Dec.  134.  made  within  the  time  allowed  for  redemption, 

A  Delay  of  Nine  Years  Is  Unreasonable. —  if  the  judgment  of  reversal  was  not  announced 

M'Kinney  v.  Scott,  1  Bibb  (Ky.)  155.  until  after  the  lapse  of  such  time.     Hays  v. 

Delay  of  Five  Years.  —  In  Spafford  v.  Beach,  Cassell,  70  111.  669. 

2  Dougl.  (Mich.)  150,  the  sale  was  for  mere  3.  Distinction  Between  Vacation  of  Sale  of  Land 

irregularities,  and  relief  was  denied  because  and  Sale  of  Personal  Property.  —  Abercrombie  v. 

the  motion  had  been  delayed   for  about  five  Conner,  10  Ala.  293. 

years.  4.  After  Delivery  of  Deed  to  Purchaser.— Hart  v. 

Delay  of  Over  Twenty  Months.  —  A  motion  to  Hines,  10  App.  Cas.  (D.  C.)  366;  Ray  v.  Stobbs, 

set  aside  a  sale  on  execution  made  after  a  delay  2%  Mo.  35. 

of  over  twenty  months  after  the  sale  and  near  5.  Doctrine  that  Sale  Cannot  Be  Set  Aside  on 

the  expiration  of  the  time  of  redemption  is  Motion  After  Delivery  of  Deed. — Jenkins  v.  Mer- 

made  too  late,  and  will  not  be  entertained  unless  riweather,  109  111.  647;  Evans  v.  Maury,  112 

the  delay  is  explained.    Foster  v.  Hall,  44  Wis.  Pa.  St.  300.    Compare  Media  Title,  etc.,  Co.  v. 

568.  Kelly,  185  Pa.  St.  131,  64  Am.  St.  Rep.  618; 

1.  Necessity  to  Excuse  Laches. —  McHany  v.  Spragg  v.  Shriver,  25  Pa.  St.  282,  64  Am.  Dec. 
Schenk,  88  111.  357,  which  was  a  suit  in  equity.  698;  Shields  v.  Miltenberger,  14  Pa.  St.  76; 
Sec  Munn  v.  Burges,  70  111.  604.  Crowell  v.  Meconkey,  5  Pa.  St.  168;  Fahinger  v. 

2.  Laches  May  Be  Explained  and  Excused. —  Fahinger,  14  Phila.  (Pa.)  622,  36  Leg.  Int. 
Lurton  v.  Rodgers,  139  111.  554,  32  Am.  St.  Rep.  (Pa.)  5;  Shakespear  v.  Fisher,  11  Phila.  (Pa.) 
214;  Berry  v.  Lovi,  107  111.  612  (suit  in  equity)  ;  251,  33  Leg.  Int.  (Pa.)  462;  Jackson  v.  Morter, 
Morris  v.  Robey,  73  111.  462  ;  Mixer  v.  Sibley,  53  82  Pa.  St.  294. 

111.  61.    See  also  Fergus  v.  Woodworth,  44  111.  6.  Terms  Imposed  Because  of  Laches.  — Chap- 

374;  Stoker  7'.  Greenup,  18  111.  28.  man  v.  Boetcher,  27  Hun  (N.  Y.)  606,  appeal 

Where  Reversal  of  Judgment  Is  Ground  for  Va-  dismissed  00  N.  Y.  692. 

eating  Sale.— It  has  been  held  that  where  a  mo-  7.  After  Time  for  Redemption  Has  Expired.  — 

tion  is  made  to  vacate  the  sale  on  the  ground  Young  v.  Schroeder,  10  Utah  155.     See  also 
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b.  Statute  of  Limitations.  —  It  has  been  held  that  it  is  incumbent  on 
those  interested  in  sustaining  the  sale  to  show  that  the  parties  claiming  to  set 
it  aside  had  knowledge  of  facts  which,  if  pursued  with  due  diligence  by  an 
ordinarily  prudent  man,  would  have  led  to  knowledge  of  the  ground  relied 
upon  for  vacating  the  sale;1  and  it  lias  been  further  declared  that  there  is  no 
limit  to  the  time  in  which  an  application  maybe  made  to  vacate  the  sale 
when  it  is  absolutely  void.2 

c.  After  Confirmation  of  Sale.  —  In  some  states  statutes  have  been 
enacted  providing  for  the  confirmation  of  sheriffs'  sales,  such  confirmation 
being,  as  a  general  rule,  ex  parte.  It  would  seem  that  an  action  ma)'  be 
brought  to  set  aside  a  sale  notwithstanding  such  ex  parte  confirmation,  because 
in  confirming  the  sale  the  utmost  scope  of  the  court's  inquiry  is  to  ascertain 
whether  the  report  of  the  sheriff  shows  upon  its  face  that  the  sale  was  in  all 
respects  made  in  conformity  to  law.3 

d.  Estoppel  to  Attack  Sale. — A  proposition  which  is  not  open  to 
controversy  and  which  is  firmly  established  by  the  authorities  is  that  a  party 
may,  by  his  acquiescence  in  a  sheriff's  sale,  his  participation  in  or  ratification 
of  acts  of  irregularity,  or  by  the  acceptance  of  the  benefits  of  such  sale  with 
knowledge  that  it  was  not  properly  conducted,  be  estopped  from  afterwards 
asking  to  have  it  vacated  either  by  motion  or  by  a  suit  in  equity.4 


Graffam  v.  Burgess,  117  U.  S.  180;  Bullen  v. 
Dawson,  139  111.  633;  Morris  v.  Robey,  73  111. 
462;  Blight  v.  Tobin,  7  T.  B.  Mon.  (Ky.)  612. 
i£  Am.  Dec.  219. 

1.  Statute  Does  Not  Begin  to  Run  until  Knowl- 
edge of  Irregularity.  —  Toole  v.  Johnson,  61  S. 
Car.  34. 

2.  Void  Sale  May  Be  Vacated  at  Any  Time,  — 

Brooks  v.  Lewis,  22  Wash.  192. 

3.  After  Confirmation  of  Sale. —  Rice  v.  Poyn- 
ter,  15  Kan.  263  ;  Warren  v.  Stinson,  6  N.  Dak. 
293.  See  also  Capital  Bank  v.  Huntoon,  35 
Kan.  577.  See  further  Galbreath  v.  Drought, 
29  Kan.  711  ;  Leinenweber  v.  Brown,  24  Oregon 
548;  Otis  v.  Nash,  26  Wash.  39. 

4.  Estoppel  to  Attack  Sale —  Arkansas.  — 
Reynolds  v.  Tenant,  51  Ark.  84;  Turner  v.  Wat- 
kins,  31  Ark.  429. 

California.  —  Hudepohl  v.  Liberty  Hill  Water, 
etc.,  Co.,  94  Cal.  588,  28  Am.  St.  Rep.  149; 
Vigoureux  v.  Murphy,  54  Cal.  346  ;  San  Fran- 
cisco v.  Pixley,  21  Cal.  59;  Smith  v.  Randall, 
6  Cal.  52,  65  Am.  Dec.  475. 

Georgia.  —  O'Kelley  v.  Gholston,  89  Ga.  1. 

Illinois.  —  Fergus  v.  Woodworth,  44  111.  374; 
Lurton  v.  Rodgers,  139  111.  554,  32  Am.  St.  Rep. 
214. 

Indiana.  —  Richey  v.  Merritt,  108  Ind.  347; 
Fletcher  v.  McGill,  no  Ind.  395. 

Iowa.  —  Love  v.  Cherry,  24  Iowa  210  ;  Stew- 
art v.  Marshall,  4  Greene  (Iowa)  75. 

Kentucky.  —  Black  v.  Steele,  (Ky.  1887)  6 
S.  W.  Rep.  23  ;  Hansford  v.  Barbour,  3  A.  K. 
Marsh.  (Ky.)  515. 

Louisiana.  —  Jouet  v.  Mortimer,  29  La.  Ann. 
206. 

Minnesota.  —  Abbott  v.  Peck,  35  Minn.  499. 

Missouri.  —  Hicks  v.  Perry,  7  Mo.  346  (mo- 
tion to  set  aside  sale). 

Nebraska.  —  Runge  v.  Brown,  29  Neb.  116; 
Gerecke  v.  Campbell,  24  Neb.  306. 

Neiv  York.  —  Hargin  v.  Baker,  92  Hun  (N. 
Y.)  155.  See  also  Van  Camp  v.  Searle,  147 
N.  Y.  150. 

North  Carolina.  —  McCandless  v.  Flinchum, 


98  N.  Car.  358.  See  also  Hinton  v.  Roach,  95 
N.  Car.  106. 

North  Dakota.  —  Power  v.  Larabee,  3  N.  Dak. 
502,  44  Am.  St.  Rep.  577. 

Oregon.  —  Griswold  v.  Stoughton,  2  Oregon 
61,  84  Am.  Dec.  409. 

Pennsylvania.  —  Smith  v.  Meldren,  107  Pa. 
St.  348;  Phillips  v.  Hull,  107  Pa.  St.  561; 
Maple  v.  Kussart,  53  Pa.  St.  348,  91  Am.  Dec. 
214. 

South  Dakota.  —  Deadwood  First  Nat.  Bank 
v.  Black  Hills  Fair  Assoc.,  2  S.  Dak.  145. 

Wisconsin.  —  Raymond  v.  Pauli,  21  Wis. 
531.    See  also  Raymond  v.  Holborn,  23  Wis.  57, 

99  Am.  Dec.  105. 
Canada.  —  Jones  v.  Jones,  15  Grant  Ch.  (U. 

C.)  40. 

Estoppel  to  Attack  Sale  by  Participating  Therein 
and  Bidding. —  Lane  v.  Cameron,  36  La.  Ann. 

773- 

Estoppel  to  Object  that  Bidders  Were  Interfered 

With.  —  While  the  rights  of  one  entitled  to  the 
balance  of  the  proceeds  of  a  sheriff's  sale,  after 
the  satisfaction  of  a  lien  under  which  the  sale 
was  made,  should  not  be  prejudiced  by  the  mis- 
conduct of  a  stranger  in  deterring  bidders,  yet 
if  it  appeared  that  such  claimant  of  the  fund 
acquiesced  in  such  conduct  and  sought  to  pre- 
vent the  property  from  bringing  its  full  value 
because  of  the  misconduct  of  the  stranger,  he 
would  not  have  the  right  to  set  aside  the  sale.  . 
Conlev  v.  Redwine,  109  Ga.  640,  77  Am.  St.  Rep. 
398. 

Effect  of  Abandoning  Possession  of  Land  Sold. — 

Where  the  defendant  in  execution  after  the 
sheriff's  sale  abandons  the  possession  of  the 
land  sold,  and  removes  from  it  certain  build- 
ings, he  is  not  thereby  estopped  from  attacking 
the  sale.    O'Brien  v.  Harrison,  59  Iowa  686. 

Laches  Excused  by  Ignorance  of  Sale.  —  Under 
some  circumstances,  the  delay  of  the  defendant 
in  execution  in  attacking  the  sale  may  be  ex- 
cused by  his  ignorance  of  the  sale,  provided  such 
ignorance  is  not  due  to  a  mere  inattention  to  his 
interests.  Warren  v.  Stinson,  6  N.  Dak.  293. 
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Effect  of  Receiving  Proceeds  of  Sale.  —  It  is  firmly  established  that  if  a  party  whose 
property  has  been  sold  claims  and  receives  the  surplus  proceeds  of  the  sale 
with  full  knowledge  of  the  circumstances  under  which  the  sale  was  made,  he 
must  thereafter  be  treated  as  having  irrevocably  confirmed  the  sale.1 

Effect  of  ignorance  of  Rights.  —  A  motion  to  set  aside  the  sale  will  not  be  denied 
on  the  ground  that  the  moving  party  is  estopped  from  questioning  the  validity 
of  the  sale,  where  it  is  not  shown  that  he  knew  his  rights  at  the  time  when  he 
did  the  acts  which  are  relied  upon  to  constitute  a  waiver,2  and  it  has  been 
held  that  the  mere  failure  of  the  owner  to  attend  the  sale,  his  acquiescence, 
for  a  period,  in  the  collection  of  the  rents  by  the  purchaser,  and  his  failure  to 
assert  his  title  at  once,  are  not  sufficient  to  deprive  him  of  his  title  as 
against  either  the  purchaser  or  a  mortgagee.3 

5.  Parties  —  a.  In  General.  —  It  may  be  stated,  as  a  general  proposition, 
that  a  sheriff's  sale  miy  be  avoided  by  any  person  who  is  injured  thereby.4 

Stranger  Claiming  Title  to  Property  Sold.  —  Where  land  has  been  sold  on  execu- 
tion, another  person  claiming  to  be  the  owner  thereof,  and  interested  in  defeat- 
ing the  sale,  may,  although  he  may  not  be  a  party  to  the  execution,  move  the 
court  to  set  aside  such  sale.5 

b.  Plaintiff  in  Execution.  —  The  plaintiff  in  execution  may  move  to 
have  the  sale  set  aside  on  the  ground  that  the  property  was  sold  for  a  grossly 
inadequate  price,  a  motion  made  by  him  being  subject  to  the  general  rule  that 
the  sale  will  not  be  set  aside  for  mere  inadequacy  of  price,  and  that  the  sale 


1.  Effect  of   Receiving  Proceeds  of  Sale.  — 

Roney  v.  Tutt,  113  Ga.  815;  McConnell  v.  Peo- 
ple, 71  111.  481;  Fletcher  v.  McGill,  110  Ind. 
395 ;  Rowe  v.  Major,  92  Ind.  206 ;  State  v. 
Stanle>.  14  Ind.  409;  Maple  v.  Kussart,  53  Pa. 
St.  348,  91  Am.  Dec.  214  ;  Stroble  v.  Smith,  8 
Watts  (Pa.)  280. 

Failure  of  Sheriff  to  Sell  Land  in  Inverse  Order 
of  Alienation.  —  Where  a  party  has  notice  In 
time  to  prevent,  by  injunction  or  other  proceed- 
ing, a  sale  of  his  land  until  parcels  subsequently 
disposed  of  by  the  judgment  defendant  have 
been  exhausted,  but  makes  no  objection  until 
after  the  sale  has  been  consummated,  and  shows 
no  excuse  for  not  doing  so,  he  is  estopped  from 
asking  to  have  the  sale  set  aside  on  the  ground 
that  the  proper  priority  was  not  observed. 
Clark  v.  Glos,  180  111.  556,  72  Am.  St.  Rep.  223  ; 
Richey  v.  Merritt,  108  Ind.  347. 

Purchase  by  Plaintiff  in  Execution  of  Separate 
Lots  Sold  en  Masse.  —  In  Weaver  v.  Guyer,  59 
Ind.  195,  it  was  held  that  where  separate  lots  of 
land  are  irregularly  sold  en  masse  and  are  pur- 
chased by  the  plaintiff  in  execution,  he  cannot 
be  heard  to  attack  the  sale. 

2.  Effect  of  Ignorance  of  Rights.  —  Weaver  v. 
Peasley,  163  111.  251,  54  Am.  St.  Rep.  469. 

3.  Defendant  in  Execution  Not  Estopped  by 
Failure  to  Attend  Sale. —  Junior  Order  Bldg.,  etc., 
Assoc.  v.  Sharpe,  63  N.  J.  Eq.  500,  citing  Sum- 
ner v.  Seaton,  47  N.  J.  Eq.  103. 

4.  Vacation  of  Sale  at  Instance  of  Strangers 
Who  Have  Been  Injured. — Gould  r.  Mortimer, 
(  Supm.  Ct.  Spec,  f.)  26  How.  Pr.  (N.  Y.)  167; 
McCandless  v.  Flinchum,  98  N.  Car.  358. 

Party  Whose  Rights  Were  Not  Affected  by 
Sale.  —  Where  more  property  is  sold  by  a  sher- 
iff, under  execution,  than  is  sufficient  to  satisfy 
the  execution,  and  the  property  could  have 
been  sold  in  parcels,  the  court  will  set  aside 
the  sale  on  motion,  but  the  motion  must  be 
made  by  a  party  whose  rights  are  affected  by 
the  sale.    Hicks  v.  Perry,  7  Mo.  346. 

25  C.  of  L.— 51  801 


Inconsistent  Positions  of  Party  Attacking  Sale. 

—  In  Louisiana  it  has  been  held  that  a  party 
cannot  claim  nullity  of  the  sale  and  the  fruits 
of  the  sale  in  one  and  the  same  action.  Tarle- 
ton  v.  Kennedy,  21  La.  Ann.  500. 

Estoppel  to  Attack  Sale.  —  The  sale  cannot  be 
attacked  by  one  who  is  estopped  from  making 
objections  thereto  because  of  his  laches,  acqui- 
escence in  the  sale,  or  participation  in  the 
alleged  irregularities.  Youngblood  v.  Cunning- 
ham, 38  Ark.  571,  in  which  case  it  was  held 
that  if  the  judgment  debtor  procures  another  to 
buy  land  at  an  execution  sale,  he  will  not  be 
heard  in  a  suit  in  equity  asking  the  vacation  of 
the  sale  to  allege  irregularities  in  the  process, 
advertisement,  or  sale.  See  also  Conley  v.  Red- 
wine,  109  Ga.  640,  77  Am.  St.  Rep.  398. 

5.  Stranger  Claiming  Title  to  Property  Sold. 
■ —  Harrison  v.  Andrews,  18  Kan.  535  ;  White- 
Crow  v.  White-Wing,  3  Kan.  276.  Compare 
Glassell  v.  Wilson,  4  Wash.  (U.  S.)  59,  holding 
that  a  stranger  who  claims  title  has  not  a 
remedy  by  motion. 

Holder  of  Equitable  Interest.  —  It  has  been 
held  that  a  person  may  be  heard  upon  a  motion 
to  vacate  a  sheriff's  sale  although  he  has  not  a 
legal  interest  in  the  land  sold.  It  is  sufficient 
that  he  has  an  equitable  interest,  because,  as 
has  been  said,  the  questions  involved  in  the 
motion  do  not  bring  up  the  title  to  the  land,  but 
the  oppressive  or  fraudulent  use  made  by  the 
sheriff  of  the  process  of  the  court  by  which  the 
interest  of  the  party  complaining  has  been  in- 
juriously affected.  Henderson  v.  Sublett,  21 
Ala.  626.  See  also  T  ee  v.  Davis,  16  Ala.  516, 
in  which  case  it  was  declared  that  where  the 
injury  complained  of  is  in  the  execution  of 
process  and  not  for  a  defect  in  the  process  itself, 
it  is  competent  for  "  any  person  "  whose  inter- 
ests are  thereby  prejudiced  to  move  the  court 
to  avoid  the  sale.  Compare  Nuchols  v.  Mahone. 
IS  Ala.  212,  distinguished  in  Henderson  v.  Sub- 
lett, 21  Ala.  626. 
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will  be  set  aside  on  such  ground  where  there  are  other  circumstances  which 
throw  suspicion  upon  the  sale,  or  where  the  price  is  so  grossly  inadequate  as 
to  be  suggestive  of  mistake  or  fraud.1 

c.  Defendant  in  Execution.  —  It  may  be  stated,  as  a  general  propo- 
sition, that  wherever  grounds  exist  for  vacating  the  sale,  relief  is  obviously  at 
the  instance  of  the  defendant  in  execution,  unless  his  conduct  has  been  such 
as  to  estop  him  from  objecting  to  the  sale.2 

d.  Bidder  or  Purchaser.  —  If  an  officer  at  an  execution  sale  fraudu- 
lently refuses  to  accept  the  highest  bid  of  a  responsible  person  and  accepts  a 
lower  bid,  the  bidder  can,  by  an  application  to  the  court  from  which  the  exe- 
cution issued,  have  such  sale  set  aside  and  a  resale  ordered,  to  commence  at 
the  amount  of  his  bid ;  but  the  court  cannot  declare  him  to  be  the  purchaser.3 

e.  Creditors  of  Defendant  in  Execution.  —  Judgment  creditors 
undoubtedly  have  such  an  interest  in  the  property  of  their  debtor  as  will 
entitle  them,  upon  sufficient  grounds,  to  question  the  validity  of  a  sale  thereof 
made  by  the  sheriff  under  an  execution.4  But  it  has  been  held  that  where 
the  ground  of  objection  is  merely  that  the  execution  was  irregular  a  motion 
to  vacate  the  sale  cannot  be  made  by  the  plaintiff  in  another  execution.5 

Junior  Mortgagee.  —  It  has  been  held  that  a  mortgagee  whose  mortgage  is 
junior  to  the  judgment  upon  which  the  execution  issued  may,  upon  tendering 
the  amount  of  the  judgment,  have  the  sale  set  aside  by  a  court  of  equity  on 
the  ground  that  it  wjs  made  for  an  inadequate  consideration.6 

6.  Burden  of  Proof.  —  It  is  well  settled  that  the  party  who  seeks  the  inter- 
position of  the  court  to  set  aside  a  sheriff's  sale  assumes  the  onus  of  showing 
that  he  is  entitled  to  the  relief  asked  and  that  he  was  injured  by  the 
irregularities  complained  of.7 

7.  Protection  of  Purchasers  Who  Have  Not  Participated  in  Fraud  or  Irregularity 
—  In  General.  — It  is  well  settled,  as  a  general  rule,  that  a  purchaser  at  an 
execution  sale  is  not  bound  to  look  further  than  to  see  that  he  who  sells  is 
an  officer  and  that  he  is  empowered  to  do  so  by  an  execution  issued  from  a 
court  of  competent  jurisdiction ;  and  the  purchaser  is  not  affected  by  any 
irregularities  in  the  conduct-of  the  sheriff.8 

1.  Plaintiff  in  Execution.  —  Beckwith  v.  King's  Moore,  23  Tex.  Civ.  App.  10,  citing  Van  Rensse- 
Mountain  Min.  Co.,  87  N.  Car.  155.  laer  v.  Sheriff,  1  Cow.  (N.  Y.)  501. 

2.  Defendant  in  Execution.  —  Hart  v.  Hines,  10  4.  Remedy  of  Judgment  Creditors.  —  Taggart  v. 

App.  Cas.  (D.  C.)  366,  wherein  the  sale  was  Phillips,  5  Del.  Ch.  237,  which  was  a  creditor's 

vacated  because  land  was  sold  in  bulk  for  a  bill,  the  complainant  alleging  that  the  judgment 

grossly  inadequate  price;  Stuart  v.  Brown,  135  on  which  the  execution  was  issued  was  upon  a 

Ind.  232,  holding  that  the  defendant  in  execu-  bond  which  was  made  with  intent  to  defraud 

tion  may  attack  the  sale  where  the  purchaser  creditors;  Cohen  v.  Menard,  136  111.  130;  Briant 

has  been  guilty  of  fraud.     See  also  Stone  v.  v.  Jackson,  99  Mo.  598  ;  Vineland  Nat.  Bank  v. 

Day,  69  Tex.  13,  5  Am.  St.  Rep.  17.  Shinn,  55  N.  J.  Eq.  415,  affirmed  55  N.  J.  Eq. 

Objection  by  One  of  Several  Defendants  in  Exe-  825.    See  also  Miller  v.  Carnall,  22  Ark.  274; 

cution.  —  In  Kentucky  it  has  been  held  that  Mervvin  v.  Smith,  2  N.  J.  Eq.  193. 

where  land  has  been  sold  under  an  execution  5.  Creditor  Cannot  Attack  Sale  for  Mere  Irregu- 

against  two,  a  motion  to  quash  the  sale  rmist  be  larity  in  Execution.  —  McHany  v.  Schenk,  88 

in  the  name  of  both  of  the  defendants  in  execu-  111.  357  ;  Jones  v.  Carnahan,  63  Ind.  229. 

tion.    Stark  v.  Mitchel,  2  A.  K.  Marsh.  (Ky.)  6.  Junior  Mortgagee's  Remedy  in  Equity.  — • 

15.     In   this  case   the   execution   was   issued  James  v.  Markham,  128  N.  Car.  380.    See  also 

against  the  estate  of  M.  and  L.,  and  land  was  New  England  Mortg.  Security  Co.  v.  Robson, 

sold  as  the  property  of  L.'s  heirs.    It  was  held  79  Ga.  757. 

that  a  motion  to  quash  in  the  name  of  M.'s  heirs  7.  Burden  of  Proving  Grounds  for  Vacating  Sale, 

only  was  irregular.  — O'Bryan  v.  Davis,  103  Ala.  429;  Chambers  v. 

3.  Remedy  of  Bidder  Where  Sheriff  Sells  in  Dis-  Stone,  9  Ala.  260  ;  Maynes  v.  Moore,  16  Ind. 
regard  of  Bid.  —  Rugely  v.  Moore,  23  Tex.  Civ.  116;  Black  v.  Steele,  (Ky.  1887)  6  S.  W.  Rep. 
App.  10,  wherein  it  was  declared  that  the  rem-  23;  Allison  v.  Snider,  118  N.  Car.  952;  Tigue  v. 
edy  of  the  unaccepted  bidder  is  by  motion  or  Banta,  176  Pa.  St.  414;  Butler  v.  Haskell,  4 
other  proper  proceeding  to  vacate  the  sale,  and  Desaus.  (S.  Car.)  651  ;  Mason  v.  Jackson, 
not  by  a  suit  for  specific  performance.    See  also  (Tenn.  Ch.  1900)  57  S.  W.  Rep.  217. 

U.  S.  v.  Vestal.  4  Hughes  (U.  S.)  467.  8.  Protection  of  Purchasers  Who  Have  Not  Par- 
Remedy  of  Purchaser  by  Mandamus  —  Where  ticipated  in  Fraud  or  Irregularity—  England. — 
Sheriff  Refuses  to  Execute  Deed.  —  See  Rugely  v.  See  Brooks  v.  Hodson,  7  M.  &  G.  529,  49  E.  C. 
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Who  Are  Not  Bona  Fide  Purchasers.  —  Nevertheless,  while  it  is  well  settled  that 
the  court  will  not  set  aside  a  sale  for  mere  irregularity  where  a  stranger  has 
purchased,  yet  if  the  purchaser  had  actual  notice  of  the  irregularity  he  is 
entitled  to  no  more  protection  than  if  the  purchase  had  been  made  by  the 
plaintiff  in  execution,1  nor  will  the  court  regard  as  a  bona  fide  purchaser  one 
who  has  contributed  to  a  mistake  of  the  defendant  in  execution  ;  2  and  another 
rule  fully  sustained  by  the  authorities  is  that  when  the  purchaser  has  been 
guilty  of  fraud,  e.  g.,  where  he  has  combined  with  others  to  prevent  compe- 
tition, he  will  not  be  protected  as  an  innocent  purchaser.3 

Where  Purchase  Money  Has  Not  Been  Paid  in  Full.  —  A  claimant  of  land  sold  under 
an  execution  who  has  not  paid  in  full  therefor  will  not  be  regarded  as  a 
purchaser  in  good  faith  for  value.4 

Where  Purchase  Was  Made  by  Plaintiff  in  Execution.  —  Where  the  property  is  bought 
by  the  plaintiff  in  execution  he  will  not  be  protected  as  a  bona  fide  purchaser, 
as  he  is  chargeable  with  notice  of  all  the  irregularities;5  and  where  the  pur- 
chase is  made  by  the  attorney  for  the  plaintiff  in  execution  he  is  within  such 
rule.6 

Where  Purchaser  at  Sheriffs  Sale  Has  Made  Conveyance  to  Third  Party.  The  jurisdic- 
tion of  a  court  of  equity  to  set  aside  a  sheriff's  sale  for  fraud  and  irregularities 
is  not  affected  by  the  fact  that  the  purchaser  has  conveyed  the  property  to 
another,  where  such  other  bought  the  property  with  knowledge  of  the  facts 
which  rendered  the  sale  invalid  ;  7  but  it  may  be  laid  down  as  a  general  proposi- 


L.  529;  Webber  v.  Hutchins,  8  M.  &  W.  319. 

Alabama.  —  Chambers  v.  Stone,  9  Ala.  260. 

Arkansas.  —  Adamson  v.  Cummins,  10  Ark. 
541.  See  also  Carden  v.  Lane,  48  Ark.  216,  3 
Am.  St.  Rep.  228  ;  Newton  v.  State  Bank,  22 
Ark.  19. 

District  of  Columbia.  — ■  Starr  v.  U.  S.,  8  App. 
Cas.  (D.  C.)  552. 

Indiana.  —  Mavity  v.  Eastridge,  67  Ind.  211. 

Missouri.  —  Cubbage  v.  Franklin,  62  Mo.  364  ; 
Hobein  v.  Murphy,  20  Mo.  447,  64  Am.  Dec. 
194. 

Nebraska.  —  Lavender  v.  Holmes,  23  Neb. 
345- 

New  Jersey.  —  Vanduyne  v.  Vanduyne,  16  N. 
J.  Eq.  93  ;  Simmons  v.  Vandegrift,  1  N.  J.  Eq. 
5S.  See  also  Williams  v.  Doran,  23  N.  J.  Eq. 
385. 

New  York.  —  Ceburre  v.  Pearson,  27  N.  Y. 
App.  Div.  621. 

North  Carolina.  —  Burton  v.  Spiers.  92  N. 
Car.  503;  Oxley  v.  Mizle,  3  Murph.  (7  N.  Car.) 
250.  See  also  Sheppard  v.  Bland.  87  N.  Car. 
163.  Thorpe  v.  Beavans,  73  N.  Car.  241  ; 
Mordecai  v.  Speight,  3  Dev.  L.  (14  N.  Car.) 
428,  24  Am.  Dec.  266;  McEntire  v.  Durham,  7 
Ired.  L.  (29  N.  Car.)  151,  45  Am.  Dec.  512. 

North  Dakota.  —  Warren  v.  Stinson,  6  N. 
Dak.  293. 

Ohio.  —  Ohio  L.  Ins.  etc.,  Co.  v.  Urhana  Ins. 
Co.,  13  Ohio  220. 

Wisconsin.  —  Phillips  v.  Hyland,  102  Wis. 
253- 

1.  Purchaser  with  Actual  Notice  of  Irregularity 
Not  Protected. —  Sheppard  v.  Bland,  87  N.  Car. 
161. 

2.  Purchaser  Who  Has  Contributed  to  Mistake 
of  Defendant  in  Execution  Not  Regarded  as  Bona 
Fide  Purchaser. —  Wetzler  v.  Schaumann,  24  N. 

J.  Eq.  60. 

3.  Where  Purchaser  Has  Committed  Fraud.  — 

Underwood  v.  McVeigh,  23  Gratt.  (Va.)  409. 
See  also  Briscoe  v.  York,  53  111.  484. 


4.  Where  Purchase  Money  Has  Not  Been  Paid 
in  Full. —  O'Brien  v.  Harrison,  59  Iowa  686, 
holding  that  one  who  has  paid  a  part  of  the  pur- 
chase money  is,  upon  the  vacation  of  the  sale, 
entitled  to  a  lien  for  such  sum  as  he  has  paid. 
Citing  Kitteridge  v.  Chapman,  36  Iowa  348. 

5.  Where  Plaintiff  in  Execution  Is  Purchaser  He 
Is  Chargeable  with  Notice  of  All  Irregularities.  — 
Haunson  v.  Nelms,  109  Ga.  802:  Miller  v.  Mc- 
Alister,  197  111.  72  [citing  Smith  v.  Huntoon,  134 
111.  24,  23  Am.  St.  Rep.  646  ;  Dickerman  v.  Bur- 
gess, 20  111.  267;  M'Lagan  v.  Brown,  11  111. 
519]  ;  Winston  v.  Otley,  25  Miss.  451  [distin- 
guishing Natchez  v.  Minor,  10  Smed.  &  M. 
(Miss.)  246]  ;  Burton  v.  Spiers,  92  N.  Car.  503; 
Pearson  v.  Hudson,  52  Tex.  352;  Houghton  v. 
Rice,  15  Tex.  Civ.  App.  561.  See  also  Richey 
v.  Merritt,  108  Ind.  347,  holding  that  the  plain- 
tiff in  execution  is  chargeable  with  notice  of 
mere  irregularity  and  that  an  assignee  of  the 
judgment  stands  in  the  relation  of  execution 
plaintiff  to  an  execution  issued  after  he  be- 
came such  assignee. 

6.  McLaury  v.  Miller,  64  Tex.  381  ;  Jones  v. 
Martin,  26  Tex.  57,  80  Am.  Dec.  641  ;  Young 
v.  Schroeder,  10  Utah  155.  See  also  Howell  v. 
Baker,  4  Johns.  Ch.  (N.  Y.)  118;  Byers  v. 
Surget.  19  How.  (U.  S.)  305,  affirming  Hempst. 
(U.  S.)  7m. 

7.  Jurisdiction  to  Set  Aside  Sale  Notwithstand- 
ing Resale  to  Third  Person. —  Suttles  v.  Sewcll. 
Tog  Ga.  707.  See  also  Hale  v.  Clauson,  60  N. 
Y.  339,  holding  that  a  conveyance  to  a  bona  fide 
purchaser  may  be  a  circumstance  which  will 
influence  the  court  in  the  exercise  of  its  discre- 
tion, but  does  not  take  away  jurisdiction  to  set 
aside  the  sale.  Compare  Waller  v.  Tate,  4  B. 
Mon.  (Ky.)  529,  holding  that  a  sale  fraudulently 
made  for  an  inadequate  price  will  not  be  set 
aside  as  against  a  subsequent  purchaser  for 
value  without  notice  of  the  fraud,  even  though 
such  subsequent  purchaser  had  notice  of  the  in- 
adequacy of  the  consideration. 
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tion  that  after  the  purchaser  has  conveyed  the  property  to  another  who  has  paid 
value  and  who  has  taken  a  conveyance  without  notice  of  irregularity,  he  will 
be  protected  as  a  bona  fide  purchaser,  especially  where  the  party  who  attacks 
the  sale  has  not  made  a  seasonable  application  by  motion  to  vacate  it  and  has 
been  guilty  of  laches.1 

Reimbursement  of  Purchaser  for  Taxes  and  Improvements.  —  A  court  of  equity,  in 
setting  aside  the  sale,  will  decree  that  the  purchaser  shall  receive  allowance 
for  all  taxes  that  he  has  paid  and  all  lasting  and  valuable  improvements,  not 
of  a  merely  ornamental  character,  made  before  the  suit  was  brought.8 

Purchaser  Chargeable  with  Mesne  Profits.  — 'Although  the  court,  upon  vacating  the 
sale,  will  protect  a  bona  fide  purchaser  to  the  extent  that  he  has  paid  the 
amount  bid,  nevertheless  rents  and  profits  will  be  set  off  against  such  amount.3 

Reimbursement  of  Purchaser  for  Purchase  Money  Paid.  —  It  is  not  an  unvarying  rule 
that  in  order  to  obtain  relief  against  the  sale  an  offer  must  be  made  to  return 
the  purchase  money,  but  under  ordinary  circumstances  the  court  will  protect 
a  bona  fide  purchaser  in  possession  until  he  has  been  reimbursed  for  the 
amount  of  money  that  he  has  expended  on  account  of  the  debt  for  which  the 
property  was  sold,  which  protection  may  be  given  to  the  purchaser  by  either 
requiring  a  tender  of  the  purchase  money  as  a  prerequisite  to  the  maintenance 
of  the  suit  or  by  a  provision  in  the  judgment  requiring  the  return  of  the 
purchase  money.4 

Presumption  that  Execution  Is  Regular  on  Its  Face.  —  Where  the  purchaser  is  a 
stranger  the  execution  is  presumed  to  be  regular  on  its  face,  and  he  is  not 
chargeable  with  any  irregularity  in  its  issuing,  and  as  to  such  irregularities  he 
is  an  innocent  purchaser  and  the  sale  will  not  be  set  aside.5 

8.  Collateral  Attack  on  Sale  —  in  General.  —  It  is  well  settled  that  where  a 
sheriff's  sale  is  voidable,  but  not  void,  it  cannot  be  attacked  collaterally,  and 
that  it  will  not  be  avoided  except  on  a  motion  to  set  it  aside  or  in  a  direct  action 
instituted  for  that  purpose.6    The  general  rule  is  that  a  sale  to  a  bona  fide 


1.  Protection  of  Second  Bona  Fide  Purchaser. — 

Daniel  v.  Modawell,  22  Ala.  365,  58,  Am.  Dec. 
260;  Clark  v.  Glos,  180  111.  556,  72  Am.  St.  Rep. 
223;  McHany  v.  Schenk,  88  111.  357;  Mathison 
v.  Prescott,  86  111.  493  ;  Hay  v.  Baugh,  77  111. 
500;  Mixer  v.  Sibley,  53  111.  61  ;  McLean  County 
Bank  v.  Flagg,  31  111.  290,  83  Am.  Dec.  224; 
Richey  v.  Merritt,  108  Ind.  347 ;  Chouteau  v. 
Nuckolls,  20  Mo.  442  ;  Ceburre  v.  Pearson,  27 
N.  Y.  App.  Div.  621.  See  also  Lavender  v. 
Holmes,  23  Neb.  345. 

2.  Reimbursement  of  Purchaser  for  Taxes  and 
Improvements.  —  Kinney  v.  Knoebel,  51  111.  112. 
See  also  Capital  Bank  v.  Huntoon,  35  Kan.  577; 
Allen  v.  Pierson,  60  Tex.  604. 

3.  Purchaser  Chargeable  with  Mesne  Profits. — 
O'Kelley  v.  Gholston,  89  Ga.  1  ;  Kinney  v. 
Knoebel,  5 1  111.  1 1 2. 

4.  Reimbursement  of  Purchaser  for  Purchase 
Money  Paid  —  Alabama.  —  O'Bryan  v.  Davis, 
103  Ala.  429. 

Georgia.  —  Smith  v.  Georgia  L.  &  T.  Co.,  114 
Ga.  189;  O'Kelley  v.  Gholston,  89  Ga.  1. 

Indiana.  —  Seller  v.  Lingerman,  24  Ind.  264, 
following  Bunts  v.  Cole,  7  Blackf.  (Ind.)  265, 
41  Am.  Dec.  226,  and  distinguishing  Banks  v. 
Bales,  16  Ind.  423. 

Kentucky.  —  Robbins  v.  Lebus,  (Ky.  1887)  2 
S.  W.  Rep.  898  ;  Blight  v.  Tobin,  7  T.  B.  Mon. 
(Ky.)  612,  18  Am.  Dec.  219. 

Louisiana.  —  Drouet  v.  Lacroix,  28  La.  Ann. 
126. 

New  York.  —  Campbell  v.  Macomb,  4  Johns. 


Ch.  (N.  Y.)  534;  Boyd  v.  Dunlap,  1  Johns.  Ch. 
(N.  Y.)  482. 

North  Carolina.  —  Crews  v.  Charlotte  First 
Nat.  Bank,  77  N.  Car.  no;  Hill  v.  Whitfield, 
3  Jones  L.  (48  N.  Car.)  120. 

Rhode  Island.  —  Aldridge  v.  Wilcox,  10  R.  I. 
405- 

Tennessee.  —  Blackburn  v.  Clarke,  85  Tenn. 

506. 

Texas.  —  House  v.  Robertson,  89  Tex.  681; 
Johnson  v.  Caldwell.  38  Tex.  217;  Howard  v. 
North,  s  Tex.  290,  51  Am.  Dec.  769. 

Wisconsin.  —  Grede  v.  Dannenfelser,  42  Wis. 
78. 

5.  Presumption  that  Execution  Is  Regular  on 

Its  Face.  —  Martin  v.  Prather,  82  Ind.  535, 
citing  Mavity  v.  Eastridge,  67  Ind.  211  ;  Doe  v. 
Harter,  2  Ind.  252 ;  Doe  v.  Dutton,  2  Ind.  309, 
52  Am.  Dec.  510.  See  also  Bagley  v.  Ward,  37 
Cal.  121,  99  Am.  Dec.  256. 

6.  Sheriffs  Sale  Not  Subject  to  Collateral  At- 
tack —  United  States.  —  Sumner  v.  Moore,  2 
McLean  (U.  S.)  59.  See  also  Cooper  v.  Gal- 
braith.  3  Wash.  (U.  S.)  546. 

Arkansas.  —  Stout  v.  Brown,  64  Ark.  96 ; 
Youngblood  v.  Cunningham,  38  Ark.  571  ;  Whit- 
ing v.  Beebe,  12  Ark.  422;  Adamson  v.  Cum- 
mins, 10  Ark.  541  ;  Dixon  v.  Watkins,  9  Ark. 
139- 

California.  —  Boles  V.  Johnston,  23  Cal.  226, 
83  Am.  Dec.  ill. 

Colorado.  —  Rawles  v.  People,  2  Colo.  App. 
501. 
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purchaser  under  a  voidable  execution  is  valid,  and  that  an  application  should 
be  made  to  the  court  out  of  which  the  execution  issued  to  quash  or  recall  it 
before  the  sale.1 

Collateral  Attack  on  Judgment.  —  Where  the  judgment  upon  which  the  execution 


Georgia.  —  Buice  v.  Lowman  Gold,  etc.,  Min. 
Co.,  64  Ga.  769. 

Illinois.  —  Clark  v.  Glos,  180  111.  556,  72  Am. 
St.  Rep.  223. 

Indiana.  —  Caley  v.  Morgan,  114  Ind.  350; 
Johnson  ••.  Murray,  112  Ind.  154,  2  Am.  St. 
Rep.  174;  Yeager  v.  Wright,  112  Ind.  230; 
Richey  v.  Merritt,  108  Ind.  347;  Elston  v. 
Castor,  101  Ind.  426,  51  Am.  Rep.  754;  Sans- 
berry  v.  Lord,  82  Ind.  521  ;  Martin  v.  Prather, 
82  Ind.  S3S  ;  Mavity  v.  Eastridge,  67  Ind.  211; 
Jones  v.  Carnahan,  63  Ind.  229. 

Kansas.  —  Trowbridge  v.  Cunningham,  63 
Kan.  847;  Stetson  v.  Freeman,  35  Kan.  523; 
Rounsaville  v.  Hazen,  33  Kan.  71  ;  Dickens  v. 
Crane,  33  Kan.  344 ;  Cross  v.  Knox,  32  Kan. 
725;  Pritchard  v.  Madren,  31  Kan.  38;  Pracht 
v.  Pister,  30  Kan.  568;  Moore  v.  Pye,  10  Kan. 
252;  Bowman  v.  Cockrill,  6  Kan.  311;  Paine 
v.  Spratley,  5  Kan.  525. 

Louisiana.  —  Gillis  v.  Carter,  29  La.  Ann. 
698. 

Michigan.  —  Hoffman  v.  Buschman,  95  Mich. 
538;  Campau  v.  Godfrey,  18  Mich.  27,  100  Am. 
Dec.  133. 

Missouri.  —  Block  v.  Morrison,  1 1 2  Mo.  343  ; 
Chouteau  v.  Nuckolls,  20  Mo.  442. 

Nebraska.  —  Link  v.  Connell,  48  Neb.  574; 
Gillespie  v.  Switzer,  43  Neb.  772 ;  Gerecke  v. 
Campbell,  24  Neb.  306 ;  Lavender  v.  Holmes, 
23  Neb.  345,  which  was  a  suit  to  quiet  title; 
Neligh  v.  Keene,  16  Neb.  407.  See  also  Kuhn 
v.  Kilmer,  16  Neb.  699;  Taylor  v.  Courtnay, 
15  Neb.  190. 

New  Jersey.  —  Nichols  v.  Disner,  29  N.  J.  L. 
293.  See  also  Goodwin  v.  Hamill,  26  N.  J. 
Eq.  24. 

New  York.  —  Cunningham  v.  Cassidy,  17  N. 
Y.  276;  Linnendoll  v.  Doe.  14  Johns.  (N.  Y.) 
222.  See  also  Jackson  v.  Roberts,  7  Wend.  (N. 
Y.)  83. 

North  Carolina.  —  Hinton  v.  Roach,  95  N. 
Car.  106;  Burton  v.  Spiers,  92  N.  Car.  503; 
Crews  v.  Charlotte  First  Nat.  Bank,  77  N.  Car. 
no;  Hervey  v.  Edmunds,  68  N.  Car.  243; 
Jones  v.  Judkins,  4  Dev.  &  B.  L.  (20  N.  Car.) 
454,  34  Am.  Dec.  392  ;  Den  v.  Mizle,  3  Murph. 
(7  N.  Car.)  250.  See  also  Woodley  v.  Gilliam, 
67  N.  Car.  237,  holding  that  in  the  absence  of 
fraud  the  irregularity  of  the  officer  in  selling 
without  due  advertisement,  although  it  may  ex- 
pose him  to  an  action  at  the  suit  of  the  party 
injured,  will  not  vitiate  a  sale  otherwise  good. 
Johnson  v.  Pate,  90  N.  Car.  335  ;  Hill  v.  Whit- 
field, 3  Jones  L.  (48  N.  Car.)  120. 

North  Dakota.  —  Warren  v.  Stinson,  6  N. 
Dak.  293. 

Oklahoma.  —  Christy  v.  Springs,  1 1  Okla. 
710,  which  was  an  action  to  quiet  title. 

Oregon.  —  Leinenweber  v.  Brown,  24  Oregon 
548  ;  McRae  v.  Daviner,  8  Oregon  63  ;  Griswold 
v.  Stoughton,  2  Oregon  61,  84  Am.  Dec.  409. 

Pennsylvania.  —  Meckley's  Appeal,  102  Pa. 
St.  536:  Pentz  v.  Clark,  100  Pa.  St.  446;  Speer 
v.  Sample,  4  Watts  (Pa.)  373. 

South  Carolina.  —  See  Crenshaw  V.  Julian,  26 


S.  Car.  283,  4  Am.  St.  Rep.  719;  Bulow  v. 
Witte,  3  S.  Car.  308. 

Texas.  —  Barnes  v.  Nix,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  202;  Benson  v.  Cahill, 
(Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  1088; 
Schneider  v.  Ferguson,  77  Tex.  572;  Miller  v. 
Koertge,  70  Tex.  162,  8  Am.  St.  Rep.  587  ;  Wil- 
liams v.  Ball,  52  Tex.  610,  36  Am.  Rep.  730; 
Hughes  v.  Driver,  50  Tex.  178;  Smith  v.  Che-- 
nault,  48  Tex.  455  ;  Boggess  v.  Howard,  40  Tex. 
153;  Ayres  v.  Duprey,  27  Tex.  593,  86  Am. 
Dec.  657;  Hancock  v.  Metz,  15  Tex.  210;  Smith 
v.  Olsen,  23  Tex.  Civ.  App.  458 ;  Odum  v. 
Menafee,  11  Tex.  Civ.  App.  119. 

Washington.  —  Otis  v.  Nash,  26  Wash.  39. 

Wisconsin.  —  Bunker  v.  Rand,  19  Wis.  253, 
88  Am.  Dec.  684. 

Canada.  —  Fields  v.  Livingston,  17  U.  C.  C. 
P.  15;  Doe  v.  McManus,  1  U.  C.  Q.  B.  141, 
which  was  an  action  of  ejectment.  See  also 
Doe  v.  Strong,  4  U.  C.  Q.  B.  510. 

Collateral  Attack  Not  Allowed  on  Ground  that 
Advertisement  Was  Not  Published  for  Length  of 
Time  Required  by  Statute.  —  Smith  v.  Olsen,  23 
Tex.  Civ.  App.  458. 

Collateral  Attack  Not  Allowed  Because  of  Cleri- 
cal Error  in  Execution.  —  Barnes  v.  Nix,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  202. 

Sale  Cannot  Be  Collaterally  Attacked  Be- 
cause of  Variance  Between  Amount  of  Judgment 
and  Execution. —  Fields  v.  Livingston,  17  U.  C. 
C.  P.  15,  which  was  an  action  of  ejectment. 

After  Sale  Has  Been  Confirmed  by  Court.  —  In 
Oregon  an  order  or  decree  confirming  an  ex- 
ecution sale  may  be  regarded  as  a  conclusive 
determination  of  all  questions  concerning  the 
irregularity  of  the  proceedings  subsequent  to 
the  execution.  Leinenweber  v.  Brown,  24 
Oregon  548,  citing  McRae  v.  Daviner,  8  Oregon 
63  ;  Wright  v.  Young,  6  Oregon  87  ;  Dolph  v. 
Barney,  5  Oregon  191  ;  Mathews  v.  Eddy,  4 
Oregon  225. 

Invalidity  of  Execution  May  Be  Set  Up  in 
Action  of  Ejectment.  —  In  Peebles  v.  Pate,  90 
N.  Car.  348,  which  was  an  action  of  ejectment, 
the  court  said :  "  To  operate  as  an  estoppel, 
the  execution  under  which  the  plaintiff  has 
purchased  must  be  valid,  and  sufficient  to  con- 
fer the  power  to  make  the  sale  upon  the  officer 
who  undertook  to  sell  ;  otherwise  the  attempted 
sale  is  ineffectual  against  the  debtor,  and  this 
he  may  show  in  the  action  of  the  purchaser  to 
recover.  In  such  cases  the  estoppel  does  not 
apply."  See  also  Peebles  v.  Pate,  86  N.  Car. 
437;  Smith  v.  Fore,  10  Ired.  L.  (32  N.  Car.) 
37.  51  Am.  Dec.  376. 

On  Ground  that  Judgment  Was  Satisfied.  — 
In  nn  action  of  ejectment,  it  is  not  competent 
collaterally  to  attack  a  sheriff's  sale  by  show- 
ing that  the  judgment  upon  which  the  execu- 
tion issued  had  been  paid,  although  perhaps 
this  rule  may  be  relaxed  in  actions  between 
the  parties.     Nichols  v.  Disner,  29  N.  J.  L. 

20~>. 

1.  Necessity  for  Motion  to  Quash  Sale.  —  Young- 
blood  v.  Cunningham,  38  Ark.  571  ;  Whiting  v- 
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issued  is  erroneous,  or  irregularities  were  committed  in  the  action  in  which 
such  judgment  was  recovered,  the  remedy  is  by  appeal  or  writ  of  error,  and 
if  the  party  foregoes  these  methods  of  correcting  errors  and  irregularities  in 
the  judgment  he  cannot  afterwards  set  them  up  in  a  collateral  action  or  pro- 
ceeding involving  the  title  to  the  property  sold;1  but  the  judgment  may  be 
attacked  on  the  ground  that  it  was  rendered  by  a  court  which  had  no 
jurisdiction.2 

Collateral  Attack  on  Ground  of  Gross  Inadequacy  of  Price.  —  Where  property  has  been 
sold  for  a  grossly  inadequate  price  the  sale  is  not  absolutely  void,  and  is  not 
on  that  ground  subject  to  collateral  attack,  the  remedy,  if  any,  being  by  a 
direct  proceeding  to  set  aside  the  sale.3 

Collateral  Attack  on  Ground  that  Sale  Was  Made  en  Masse.  —  Where  property  has 
been  improperly  sold  en  masse  the  irregularity  is  not  one  which  can  be  taken 
advantage  of  collaterally,  but  there  must  be  a  direct  proceeding  to  set  aside 
the  sale. 1 

What  Is  Collateral  Attack.  — A  motion  to  set  aside  a  sheriff's  sale  or  a  direct 
action  instituted  for  that  purpose  is  not  a  collateral  attack  upon  the  sale 
within  the  rule  here  under  consideration.5 

Collateral  Attack  Because  of  Dormancy  of  Judgment  upon  Which  Execution  Was  Issued.  — 
A  sheriff's  sale  is  not  subject  to  collateral  attack  on  the  ground  that  it  was 
made  under  an  execution  which  was  issued  on  a  dormant  judgment  without 
revival  or  leave  of  court,  such  sale  being  not  void,  but  merely  voidable.6 

XXIV.  Sheriff's  Deed  —  1.  Execution  and  Delivery  —  a.  Necessity.  —  By 
the  weight  of  authority  the  sale  is  not  complete  without  the  execution  of  a 
conveyance.    The  title  to  the  property  sold  does  not  pass  by  the  mere  act  of 


Beebe,  12  Ark.  422;  Adamson  v.  Cummins,  10 
Ark.  541  ;  Dixon  v.  Watkins,  9  Ark.  139;  Wil- 
*on  v.  Huston,  4  Bibb  (Ky.)  332. 

1.  Collateral  Attack  on  Judgment  for  Irregu- 
larity Not  Allowed — California.  —  Moore  v. 
Martin,  38  Cal.  428. 

Illinois.  —  Lucas  v.  Nichols,  66  111.  41. 

Iowa.  —  Wilson  v.  Baker,  52  Iowa  ,423. 

Kansas.  —  Pritchard  v.  Madren,  31  Kan.  38; 
Rowe  v.  Palmer,  29  Kan.  337. 

Kentucky.  —  Wilson  v.  Huston,  4  Bibb  (Ky.) 
332;  Vanbussum  v.  Maloney,  2  Met.  (Ky.)  550. 
See  also  Cavanaugh  v.  Willson,  (Ky.  1896)  35 
S.  W.  Rep.  918. 

Louisiana.  —  Gillis  v.  Carter,  29  La.  Ann. 
698. 

Missouri.  —  Chouteau  v.  Nuckolls,  20  Mo. 
442. 

North  Carolina.  —  Hinton  v.  Roach,  95  N. 
Car.  106;  Jones  v.  Judkins,  4  Dev.  &  B.  L.  (20 
N.  Car.  454,  34  Am.  Dec.  392  ;  Oxley  v.  Mizle, 
3  Murph.  (7  N.  Car.)  250. 

Pennsylvania.  —  Meckley's  Appeal,  102  Pa. 
St.  536  ;  Louchheim  v.  Henzey,  86  Pa.  St.  350, 
18  Nat.  Bankr.  Reg.  173. 

South  Carolina.  —  Crenshaw  v.  Julian,  26  S. 
Car.  283,  4  Am.  St.  Rep.  719. 

West  Virginia.  —  Hall  v.  Lowther,  22  W.  Va. 
570. 

2.  Judgment  Rendered  by  Court  Without  Juris- 
diction. —  Caffery  v.  Choctaw  Coal,  etc.,  Co.,  95 
Mo.  App.  174. 

Collateral  Attack  upon  Void  Sales.  —  A  void- 
able sale  passes  the  legal  title  subject  to  be 
voided  by  a  direct  proceeding  for  that  purpose, 
and  it  is  not  subject  to  a  collateral  attack.  It 
may  be  ratified.  But  a  void  sale  conveys  no 
title,  is  incapable  of  ratification,  and  may  be 
shown  to  be  a  nullity,  even  in  a  collateral  pro- 


ceeding. Murray  v.  Briggs,  29  Wash.  245.  See 
also  Moody  v.  Moeller,  72  Tex.  635,  13  Am.  St. 
Rep.  839. 

3.  Sale  Not  Subject  to  Collateral  Attack  Eecause 
of  Inadequacy  of  Price. —  Howard  v.  Corey,  126 
Ala.  283;  Worthington  v.  Miller,  134  Ala.  420; 
Elston  v.  Castor,  101  Ind.  426,  51  Am. 
Rep.  754;  Smith  v.  Olsen,  23  Tex.  Civ.  App. 
458;  Miller  v.  Koertge,  70  Tex.  162,  8  Am.  St. 
Rep.  587- 

4.  Sale  Not  Subject  to  Collateral  Attack  Because 
Property  Was  Sold  en  Masse.  —  Hoffman  v. 
Buschman,  95  Mich.  538  ;  Cunningham  v.  Cas- 
sidy,  17  N.  Y.  276.  See  also  Blair  v.  Compton, 
33  Mich.  423;  Campau  v.  Godfrey,  18  Mich. 
45,  100  Am.  Dec.  133;  Cavenaugh  v.  Jakeway, 
Walk.  (Mich.)  344. 

5.  What  Is  Collateral  Attack.  —  Cornoy  v. 
Wetmore,  101  Iowa  202  ;  Warren  v.  Stinson,  6 
N.  Dak.  293.  Compare  Branch  v.  Foust,  130 
Ind.  538,  holding  that  where  an  action  in  the 
nature  of  ejectment  is  brought  against  the  de- 
fendant in  execution  by  one  who  deraigns  his 
title  under  a  sheriff's  sale  and  there  is  a  cross- 
complaint  attacking  the  sale  for  inadequacy  of 
price  and  irregularities  in  the  sale,  the  attack 
upon  the  sale  is  not  a  collateral  attack,  but  a 
direct  one.  In  this  case  the  court  cited  Wright 
7'.  Dick,  116  Ind.  538.  which  was  an  action  for 
partition. 

6.  Sale  Not  Subject  to  Collateral  Attack  Because 
Execution  Was  Issued  on  Dormant  Judgment.  — 

Gillespie  v.  Switzer,  43  Neb.  772  ;  Link  v.  Con- 
nell,  48  Neb.  574;  Gerecke  v.  Campbell,  24  Neb. 
306;  Odum  v.  Manafee,  11  Tex.  Civ.  App.  119. 
See  also  Richey  v.  Merritt,  108  Ind.  347;  Mavity 
v.  Eastridge,  67  Ind.  211  ;  Boggess  v.  Howard, 
40  Tex.  153;  Ayres  v.  Duprey,  27  Tex.  593,  86 
Am.  Dec.  657. 
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selling,  or  by  delivering  a  certificate  of  sale,  or  by  the  lapse  of  the  period  of 
redemption,  and  hence  a  sheriff's  deed  is  necessary  to  vest  the  estate  of  the 
debtor  in  the  purchaser.1  But,  as  the  judgment  debtor's  title  is  divested  by 
the  execution  and  acknowledgment  of  a  conveyance,  there  need  be  no  actual 
delivery  thereof.2  In  some  states,  however,  the  execution  and  delivery  of  a 
deed  are  regarded  as  merely  ministerial  acts,  inasmuch  as  the  title  passes  at 
some  prior  stage  of  the  proceedings.3 

One  Deed  Sufficient.  —  When  the  sheriff  has  made,  at  the  same  time,  several 
sales  to  one  purchaser  vupon  several  executions  in  favor  of  the  same  creditor 
and  against  the  same  debtor,  but  one  deed  is  necessary  to  complete  the 
proceedings.4 

b.  When  to  Be  Made. — The  deed  cannot  be  executed  and  delivered 
until  after  the  expiration  of  the  time  limited  by  statute  for  redemption.5 
If  executed  prior  thereto,  even  upon  the  last  day  of  the  redemption 
period,"  it  is  absolutely  void,7  and  does  not  constitute  even  color  of  title.8 
After  the  right  to  a  deed  has  accrued,  it  may,  in  the  absence  of  a  statute 


1.  Deed  Necessary  to  Pass  Title  —  England.  — 
Doe  v.  Donston,  i  B.  &  Aid.  232. 

Canada.  —  Doe  v.  Miller,  10  U.  C.  Q.  B.  65; 
Doe  v.  Hall,  Taylor  (U.  C.)  701. 

United  States.  —  Wheaton  v.  Sexton,  4 
Wheat.  (U.  S.)  503. 

Alabama.  —  Barclay  v.  Plant,  50  Ala.  509 ; 
Ware  v.  Bradford,  2  Ala.  676,  36  Am.  Dec. 
427. 

California.  —  Page  v.  Rogers,  31  Cal.  294; 
Baber  v.  McLellan,  30  Cal.  136;  People  v. 
Mayhew,  26  Cal.  655 ;  Anthony  v.  Wessel,  9 
Cal.  103;  Robinson  v.  Thornton,  (Cal.  1893) 
31  Pac.  Rep.  936. 

Colorado.  —  Hayes  v.  New  York  Gold  Min. 
Co.,  2  Colo.  278. 

Illinois.  —  Strauss  v.  Tuckhorn,  200  111.  75  ; 
Hays  v.  Cassell,  70  111.  669  ;  Johnson  v.  Baker, 
38  111.  98,  87  Am.  Dec.  293  ;  M'Lagan  v.  Brown, 
11  111.  519. 

Indiana. —  Hill  v.  Swihart,  148  Ind.  319; 
Robertson  v.  Van  Cleave,  129  Ind.  217;  Shirk 
v.  Thomas,  121  Ind.  149;  Goss  v.  Meadors,  78 
Ind.  528. 

Iowa.  —  Curtis  v.  Millard,  14  Iowa  128,  81 
Am.  Dec.  466. 

Michigan.  —  Gorham  v.  Wing,  10  Mich.  486. 

Missouri.  —  Ozark  Land,  etc.,  Co.  v.  Franks, 
156  Mo.  673  ;  Leach  v.  Koenig,  55  Mo.  451  ; 
Strain  v.  Murphy,  49  Mo.  337. 

New  York.  —  People  v.  Grant,  61  N.  Y.  App. 
Div.  238;  Dixon  v.  Dixon,  (Supm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  652;  Smith  v.  Colvin,  17 
Barb.  (N.  Y.)  157. 

North  Carolina.  —  McMillan  v.  Edwards,  75 
N.  Car.  81  ;  Owen  v.  Barksdale,  8  Ired.  L.  (30 
N.  Car.)  81. 

Rhode  Island.  —  Foster  v.  Barry,  14  R.  I. 
601. 

South  Carolina.  —  Leger  v.  Doyle,  11  Rich. 
L.  (S.  Car.)  109,  70  Am.  Dec.  240. 

Tennessee.  — -  Edwards  v.  Miller,  4  Heisk. 
(Tenn.)  314. 

Chattels  —  Necessity  of  Bill  of  Sale. —  A  sher- 
iff's bill  of  sale  is  not  necessary  to  pass  title 
to  goods  and  chattels  sold  by  him  under  execu- 
tion.   Hernaman  v.  Bowker,  11  Exch.  760. 

2.  Delivery  TJnnecessarv.  —  Robisson  v.  Mil- 
ler, 158  Pa.  St.  177.  But  compare  Rohins  h). 
Bellas,  2  Watts  (Pa.)  ysv.  as  to  the  effect  of  a 
deed  deposited  in  escrow. 


Presumption  at  to  Acknowledgment  and  De- 
livery. —  The  acknowledgment  and  delivery  of 
a  deed  to  the  purchaser  by  the  sheriff  will  be 
presumed  where  the  court  records  show  the 
entry  of  the  acknowledgment  of  the  deed. 
Robisson  v.  Miller,  158  Pa.  St.  177. 

3.  Deed  Not  Necessary  —  Louisiana.  —  Mc- 
Call  v.  Irion,  41  La.  Ann.  1126;  Jouet  v.  Morti- 
mer, 29  La.  Ann.  206. 

Maine.  —  Jackson  v.  Woodman,  29  Me.  266. 
Maryland.  —  Remington    v.    Linthicum,  14 
Pet.  (U.  S.)  84;  Boring  v.  Lemmon,  5  Har.  & 
J.  (Md.)  223. 

Oregon.  —  Moore  v.  Willamette  Transp.,  etc., 
Co.,  7  Oregon  359. 

Texas.  —  Leland  v.  Wilson,  34  Tex.  79 ; 
Brown  v.  Elmendorf,  (Tex.  Civ.  App.  1894)  25 
S.  W.  Rep.  145  ;  Higgins  v.  Bordages,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  350;  Turner  v. 
Crane,  19  Tex.  Civ.  App.  369. 

Washington.  —  Diamond  v.  Turner,  11  Wash. 
189. 

In  Louisiana  the  proces  verbal  of  a  sheriff, 
which  contains  all  the  necessary  recitals,  and  is 
signed  by  the  sheriff  and  the  purchaser,  and  so 
fulfills  all  the  requirements  of  the  statute  rela- 
tive to  a  sheriff's  deed,  is  of  itself  the  deed. 
Strauss  v.  Soye,  29  La.  Ann.  270. 

4.  One  Deed  Sufficient. —  Hill  v.  Reynolds,  93 
Me.  25,  74  Am.  St.  Rep.  329. 

5.  After  Expiration  of  Redemption  Period. — 
Finch  v.  Turner,  21  Colo.  287;  Johnson  v. 
Baker,  38  111.  98,  87  Am.  Dec.  293  ;  Matter  of 
Eleventh  Ave.,  81  N.  Y.  436. 

In  Tennessee  a  purchaser  is  entitled  to  his 
deed  on  the  day  of  sale.  Rogers  v.  Cawood,  1 
Swan  (Tenn.)  142.  55  Am.  Dec.  729. 

6.  Last  Day  of  Redemption  Period. —  Perham  v. 
Kuper.  61  Cal.  331. 

7.  Before  Expiration  of  Redemption  Period.  — 
Gross  v.  Fowler,  21  Cal.  393  ;  Gorham  v.  Wing, 
10  Mich.  486. 

In  Kansas  it  is  provided  by  statute  that  the 
court  may  reduce  the  period  of  limitation,  in  a 
proper  case,  from  eighteen  months  to  nine 
months,  and.  when  such  an  order  has  been  mnde. 
a  deed  delivered  in  accordance  therewith  is 
valid.    Allen  v.  Leu.  0  Kan.  Anp.  246. 

8.  Deed  Executed  on  Day  of  Sale. —  Bernal  v. 
Gleim.  33  Cal.  668. 
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to  the  contrary,1  be  executed  at  any  time,2  upon  demand,3  even  after  the 
death  of  the  sheriff,4  or  of  the  judgment  debtor,5  or  of  the  purchaser,6  and 
though  the  judgment  debtor  has,  in  the  meantime,  made  a  conveyance  of  the 
property.7 

c.  By  Whom  TO  Be  Made.  —  The  officer  who  makes  the  sale  may  execute 
the  deed,  either  in  person  H  or  by  deputy.9  After  his  term  of  office  has 
expired,  he  may  still  make  the  deed,10  or,  when  so  provided  by  statute,  it  may 
be  executed  by  his  successor  in  office.11  In  the  latter  case  an  order  of  the 
court  is  usually  necessary.12  Where  the  sheriff  has  died  or  has  removed  from 
the  state,  the  court  may  direct  his  successor,13  or  may  appoint  some  other 
suitable  person,14  to  execute  the  deed. 

d.  To  Whom  TO  Be  Made.  —  The  purchaser  at  the  sale  is  primarily 
entitled  to  the  deed.15    But  he  may  appoint  a  third  person  to  receive 


1.  Statutory  Provision. —  In  Illinois  it  is  pro- 
vided by  statute  that  the  sheriff  may  make  a 
deed  at  any  time  within  five  years  after  the  ex- 
piration of  the  time  of  redemption.  Strauss  v. 
Tuckhorn,  200  111.  75  ;  Parker  v.  Shannon,  137 
111.  376.  See  also  Whitenack  v.  Agartt,  56  111. 
App.  72;  Hawley  v.  Simons,  (111.  1887)  14  N. 
E.  Rep.  7.  Before  the  passage  of  the  statute, 
the  application  for  a  deed  was  required  to  be 
made  within  a  reasonable  time.  Schrader  v. 
Peach,  77  111.  615  ;  Rucker  v.  Dooley,  49  111. 
379.  95  Am.  Dec.  614. 

2.  May  Be  Executed  at  Any  Time.— Dixon  v. 
Dixon,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 
652. 

3.  Demand  Necessary.  —  People  v.  Grant,  61 
N.  Y.  App.  Div.  238. 

4.  After  Death  of  Sheriff.  —  Stewart  v.  Stokes, 
33  Ala.  494,  73  Am.  Dec.  429. 

5.  After  Death  of  Judgment  Debtor. —  Insley  v. 
U.  S.,  150  U.  S.  512,  affirmed  (C.  C.  A.)  54 
Fed.  Rep.  221. 

6.  After  Death  of  Purchaser.  —  Diamond  v. 
Turner,  11  Wash.  189.  , 

7.  After  Conveyance  by  Judgment  Debtor.  — 

—  Osborne  v.  Kerr,  17  U.  C.  Q.  B.  134. 

8.  Sheriff  May  Convey  Property  Sold  by  Deputy, 

—  Young  v.  Smith,  10  B.  Mon.  (Ky.)  293; 
Ogden  v.  Walters,  12  Kan.  282. 

Sheriff  May  Convey  Property  Sold  under  Justice's 
Court  Execution. —  Fretwell  v.  Doe,  7  Ga.  264. 

Sheriff  May  Convey  Property  No  Longer  in  His 
County.  —  Shenston  v.  Baker,  12  U.  C.  Q.  B. 
175- 

Sheriff  May  Convey  Property  Levied  upon  by 
His  Predecessor. —  Clark  v.  Sawyer,  48  Cal.  133. 

9.  Deed  by  Sheriff  or  Deputy.  —  McGee  v. 
Eastis,  3  Stew.  (Ala.)  307  ;  Mills  v.  Tukey,  22 
Cal.  373,  83  Am.  Dec.  74;  Carr  v.  Hunt,  14 
Iowa  206;  Jackson  v.  Davis,  18  Johns.  (N.  Y.) 
7  ;  Gorham  v.  Gale,  7  Cow.  (N.  Y.)  739,  17  Am. 
Dec.  549. 

Deputy  Who  Sells  May  Convey.  —  Young  v. 
Smith,  10  B.  Mon.  (Ky.)  293. 
Deputy's  Deed  Must  Be  in  Name  of  Principal.  — 

Lewes  v.  Thompson,  3  Cal.  266 ;  Ansley  v. 
Hart,  77  Ga.  42 ;  Robinson  v.  Hall,  33  Kan. 
130:  Evans  v.  Wilder,  7  Mo.  359. 

Deputy  May  Convey  After  Expiration  of  Princi- 
pal's Term,  —  Mills  v.  Tukey,  22  Cal.  373,  83 
Am.  Dec.  74;  Tuttle  v.  Jackson,  6  Wend.  (N. 
Y.)  213.  21  Am.  Dec.  306.  But  he  must  pro- 
duce authority  for  such  act.  Cloud  v.  Eldorado 
County.  12  Cal.  120. 

Deputv  Cannot  Convpy  After  Death  of  Sheriff.  — 
Doe  v.  Hamilton,  6  U.  C.  Q.  B.  O.  S.  88.  But 


compare  People  v.  Grant,  61  N.  Y.  App.  Div. 

238. 

10.  Deed  by  Ex-sheriff.  —  Head  v.  Daniels,  38 
Kan.  1  ;  Lemon  v.  Craddock,  Litt.  Sel.  Cas. 
(Ky.)  251,  12  Am.  Dec.  301  ;  Porter  v.  Mariner, 
50  Mo.  364 ;  Hunt  v.  Swayze,  55  N.  J.  L.  33  ; 
People  v.  Grant,  61  N.  Y.  App.  Div.  238  ;  Curlee 
v.  Smith,  91  N.  Car.  172;  Miller  v.  Stitt,  17  U. 
C.  C.  P.  559. 

11.  Successor  May  Execute  Deed.  —  Mills  v. 
Tukey,  22  Cal.  373,  83  Am.  Dec.  74;  Fretwell 
v.  Doe,  7  Ga.  264 ;  Conger  v.  Converse,  9  Iowa 
554;  Phillips  v.  Jamison,  14  B.  Mon.  (Ky.)  466; 
Johnson  v.  Crispell,  39  Mich.  82 ;  Edwards  v. 
Tipton,  77  N.  Car.  222 ;  Fowble  v.  Rayberg,  4 
Ohio  45  ;  Moore  v.  Williamettee  Transp.,  etc.. 
Co.,  7  Oregon  359  ;  Wortham  v.  Cherry,  3  Head 
(Tenn.)  468;  Prescott  v.  Everts,  4  Wis.  314. 
Compare  Anthony  v.  Wessel,  9  Cal.  103. 

When  Sheriff  His  Own  Successor. —  Wilson  v. 
Spear,  68  Vt.  14s. 

In  South  Carolina,  either  the  ex-sheriff  or  his 
successor  may  execute  the  deed.  McElmurray 

Ardis,  3  Strobh.  L.  (S.  Car.)  212. 

12.  Order  of  Court  Necessary.  —  McCall  v.  White, 
73  Ala.  563;  Gorham  v.  Wing.  10  Mich.  486: 
Thornton  v.  Boyd,  25  Miss.  598 ;  Evans  v. 
Ashley,  8  Mo.  177;  Evans  v.  Wilder,  7  Mo.  359. 

13.  Deed  by  Successor  of  Deceased  or  Removed 
Sheriff. —  Stewart  v.  Stokes,  33  Ala.  494,  73 
Am.  Dec.  429;  Gorham  v.  Wing,  10  Mich.  486: 
Thornton  v.  Boyd,  25  Miss.  598 ;  Porter  v. 
Mariner,  50  Mo.  364 ;  In  re  Guenzler,  6  Mo. 
App.  96;  People  v.  Grant,  61  N.  Y.  App.  Div. 
238;  Curlee  v.  Smith,  91  N.  Car.  172;  Edwards 
v.  Tipton,  77  N.  Car.  222  ;  Woods  v.  Lane,  2  S. 
&  R.  (Pa.)  53. 

14.  Deed  by  Appointee  of  Court.  —  People  v.  Bor- 
ing, 8  Cal.  407  ;  Wallis  v.  Wilson,  34  Miss.  357  : 
Stickles  v.  Hogeboom,  10  Wend.  (N.  Y.)  563. 
25  Am.  Dec.  578. 

15.  Purchaser.  —  Matter  of  Eleventh  Ave..  81 
N.  Y.  436;  Davis  v.  M'Vickers,  11  111.  327. 

Deed  Cannot  Be  Made  to  One  of  Several  Pur- 
chasers.—  Rice  v.  Smith,  t8  N.  H.  369.  But 
compare  Montross  Jamison,  30  La.  Ann.  172. 
holding  that  one  of  three  joint  purchasers  who 
has  paid  his  share  of  the  price  may  demand 
from  the  sheriff  a  deed  of  sale  for  his  adjudi- 
cated portion. 

Purchaser  Not  Entitled  to  Possession.  —  In 
Louisiana  the  purchaser  is  not  entitled  to  the 
possession  and  control  of  the  sheriff's  deed.  It 
is  required  by  statute  to  be  delivered  to  the 
clerk  of  the  court.  McCall  v.  Irion,  41  La.  Ann. 
1 126. 
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it,1  or  he  may  assign  the  certificate  of  sale.2  Whether  the  conveyance  should 
be  made  to  the  purchaser  or  to  his  assignee  concerns  only  those  parties. 3  One 
who  has  a  right  to  redeem  may,  by  a  valid  redemption,  become  subrogated 
to  the  purchaser's  right  to  a  deed.4  In  case  of  the  death  of  the  person  entitled 
thereto,  the  deed  may  be  made  to  such  person's  heirs5  or  legal  representa- 
tives.6   A  deed  made  to  an  entire  stranger  to  the  record  is  a  nullity.7 

e.  Compelling  Delivery.  — ■  If  the  sheriff  neglects  or  refuses,  without 
good  cause,  to  execute  the  deed  at  the  proper  time,  the  person  entitled 
thereto  may  apply  to  the  court  to  compel  its  execution  by  mandamus  8  or 
rule.9    A  court  of  equity  will  not  interfere  in  such  a  case.10 

/.  Enjoining  Delivery.  —  The  delivery  of  a  deed  by  the  sheriff  may  be 
enjoined  where  such  officer  has  made  the  sale  contrary  to  the  explicit 
directions  of  the  execution  plaintiff.11 

2.  Requisites  —  a.  WORDS  OF  CONVEYANCE. — While  no  particular  form 
of  words  is  necessary,  a  sheriff's  deed,  in  common  with  other  deeds,  must 
purport,  from  the  language  employed,  to  convey  title.12 

b.  Statutory  Recitals.  The  deed  is  required  by  statute  to  recite,  with 
more  or  less  particularity,  the  judgment,  execution,  levy,  and  sale  upon  which 
its  own  validity  depends. 13  But  so  far  as  a  statute  makes  provision  for  any 
recital  beyond  what  is  necessary  to  show  authority  to  sell,  it  is  to  be  regarded 


1.  Substitute  for  Purchaser.  —  Parler  v.  John- 
son, 8i  Ga.  254;  Den  v.  Kelly,  3  Murph.  (7  N. 
Car.)  507;  Scott  v.  McNutt,  8  Nova  Scotia  118. 
The  deed  must  show  that  the  purchaser  author- 
ized the  substitution.  Morgan  v.  Hannah,  11 
Humph.  (Tenn.)  122. 

2.  Assignee. —  Davis  v.  M'Vickers,  11  111.  327; 
Matter  of  Eleventh  Ave.,  81  N.  Y.  436;  People 
v.  Grant,  61  N.  Y.  App.  Div.  238;  Chautauque 
County  Bank  v.  Risley,  4  Den.  (N.  Y.)  480. 

3.  Whether  Assignee  or  Purchaser  Entitled  to 
Deed. —  Shelton  v.  Blake,  115  111.  275. 

4.  Person  Who  Redeems. —  Matter  of  Eleventh 
Ave.,  81  N.  Y.  436. 

5.  Heirs  of  Purchaser.  —  Jones  v.  Webb,  (Ky. 
1900)  59  S.  W.  Rep.  858;  Swink  v.  Thompson, 
31  Mo.  336. 

6.  Legal  Representatives.  —  Davis  v.  M'Vick- 
ers, 11  111.  327;  Banta  v.  School  Dist.  No.  3,  39 
N.  J.  Eq.  123;  McElmurray  v.  Ardis,  3  Strobh. 
L.  (S.  Car.)  212. 

Where  No  Legal  Representative  Appointed.  — 
Where  it  does  not  appear  that  an  administrator 
was  ever  appointed,  the  sheriff  may  execute 
and  deliver  a  deed  to  the  assignee  of  the  heirs 
of  the  holder  of  the  certificate  of  sale.  Dixon 
v.  Dixon,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N. 
Y.)  652. 

7.  Stranger. —  Johnson  v.  Adleman,  35  111. 
265;  Davis  v.  M'Vickers,  11  111.  327. 

8.  Mandamus.  —  People  v.  Irwin,  14  Cal.  428  ; 
Gorham  v.  Wing,  10  Mich.  486;  People  v. 
Grant,  61  N.  Y.  App.  Div.  238;  People  v. 
Haskins,  7  Wend.  (N.  Y.)  463. 

In  Georgia  the  petition  must  be  made  to  the 
Supreme  Court,  the  Court  of  Ordinary  having 
no  jurisdiction.  Burckhalter  v.  O'Connor.  100 
Ga.  366. 

When  Sale  a  Nullity.  —  After  the  sheriff  has 
treated  the  sale  as  a  nullity  on  account  of  the 
failure  of  the  purchaser  to  pay  the  purchase 
money  on  demand,  he  cannot  be  compelled  to 
deliver  a  deed  upon  a  subsequent  tender  of  the 
amount  of  the  bid.  Long  v.  Valleau,  97  Iowa 
328. 


9.  Rule.  —  Skinner  v.  Warren,  81  N.  Car. 
373  ;  Edwards  v.  Tipton,  77  N.  Car.  222 ;  In  re 
Voorhies,  46  S.  Car.  114. 

10.  No  Relief  in  Equity.  —  Fox  v.  Kline,  85  N. 
Car.  173.  But  compare  Witham  v.  Smith,  5 
Grant  Ch.  (U.  C.)  203. 

11.  Enjoining  Delivery  of  Deed. — Vineland  Nat. 
Bank  v.  Shinn,  55  N.  J.  Eq.  415,  affirmed  55  N. 
J.  Eq.  825.  See  also  Van  Billiard  v.  Van  Bill- 
iard, 10  Pa.  Co.  Ct.  620,  as  to  the  hearing  of 
exceptions  to  the  acknowledgment  of  sheriffs' 
deeds. 

12.  Words  of  Conveyance  Necessary.  —  Johnson 
V.  Bantock,  38  111.  in. 

Effect  of  Words  of  Conveyance. —  Though  a  deed 
contains  the  words  "  release  "  and  "  quitclaim," 
coupled  with  words  of  grant,  it  is  nevertheless 
more  than  a  mere  release,  as  the  latter  words 
have  the  effect  to  make  it  a  conveyance  of  all 
the  debtor's  right  and  interest  in  the  land.  Doe 
v.  McLeod,  3  U.  C.  Q.  B.  297. 

Omission  of  the  Word  "  Heirs,"  —  The  omission 
from  the  sheriff's  deed  of  the  word  "  heirs," 
which  is  as  a  general  rule  necessary  to  create 
an  estate  in  fee  by  deed,  is  immaterial,  as  the 
purchaser  nevertheless  takes  the  fee.  Caro- 
lina Sav.  Bank  v.  McMahon,  37  S.  Car. 
3°9- 

Acceptance  by  Grantee  Unnecessary.  —  The  deed 
is  complete  without  the  signature  or  formal  ac- 
ceptance of  the  purchaser.  Carroll  v.  Scheen. 
34  La.  Ann.  423. 

13.  Statutory  Provisions  Enumerated.  —  Jordan 
v.  Bradshaw,  17  Ark.  106,  65  Am.  Dec.  419; 
Hihn  v.  Peck,  30  Cal.  281  ;  Wilhite  v.  Wil- 
hite,  S3  Mo.  71  ;  Jordan  v.  Surghnor,  107  Mo. 
520. 

Verbatim  Recital  Unnecessary.  —  Ogden  v. 
Walters,  12  Kan.  282. 

Writs  Recited  Should  Be  Only  Those  undei 
Which  Sale  Was  Made. —  Gilford  v.  Alexander. 

84  N.  Car.  330. 

Cause  of  Sale. —  In  Maine  the  statute  requires 
the  deed  to  express  the  cause  of  sale.  Caldwell 
-•.  Blake,  6y  Me.  458. 
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as  directory  merely,  and  a  deed  sufficiently  showing  such  authority  will  be 
valid.' 

Substantial  Compliance  with  Statute.  —  A  deed  will  be  sufficient  if  its  recitals  sub- 
stantially comply  with  the  statute,  though  the  statement  of  certain  required 
facts  be  omitted.2  If  necessary,  it  may  be  aided,  as  to  such  omissions,  by 
the  return.3  And  after  possession  thereunder  for  a  number  of  years  a  deed 
will  not  be  held  defective  if,  from  a  reasonable  construction  of  the  language 
of  the  recitals,  it  can  be  inferred  that  the  sheriff  performed  the  requisite  acts.4 

Misrecitals.  —  Misrecitals  in  the  deed  do  not  necessarily  render  it  invalid.5 
A  misrecital  of  the  judgment  is  not  fatal  unless  identification  thereof  is 
impossible,6  and  the  same  is  true  as  to  the  execution.7    When  the  deed  varies 


1.  Recital  of  Authority  to  Sell  Sufficient.  — ■ 

Barclay  v.  Plant,  50  Ala.  509  ;  Clark  v.  Sawyer, 
48  Cal.  133;  Perkins  v.  Dibble,  10  Ohio  433,  36 
Am.  Dec.  97;  Armstrong  v.  McCoy,  8  Ohio  128, 
31  Am.  Dee.  435. 

2.  Immaterial  Omissions.  —  Omission  to  recite 
the  following  facts  has  been  held  not  fatal : 
The  original  levy,  Foulk  v.  Colburn,  48  Mo. 
225  ;  the  issuing  of  an  execution,  Owen  v.  Barks- 
dale,  8  Ired.  L.  (30  N.  Car.)  81  ;  the  issuing 
and  return  of  a  justice's  court  execution  where 
the  property  was  sold  under  an  execution  issued 
upon  a  transcript  of  judgment,  Perkins  v.  Quig- 
ley,  62  Mo.  498;  the  plaintiff  in  each  of  several 
judgments  and  executions  embraced  in  one 
deed,  Allen  v.  Sales,  56  Mo.  28  ;  the  parties  to 
the  execution,  where  the  parties  to  the  judg- 
ment are  named,  Gaines  v.  Fender,  82  Mo.  497  ; 
the  day  of  month  of  the  sale,  when  the  deed 
shows  that  the  sale  took  place  during  a  certain 
session  of  court,  Strain  v.  Murphy,  49  Mo.  337  ; 
the  exact  day  of  the  term  of  court  at  which  the 
judgment  was  rendered,  Lewis  v.  Morrow,  89 
Mo.  174;  Warner  v.  Sharp,  53  Mo.  598;  the 
name  of  the  court  from  which  the  execution 
issued,  Hill  v.  Reynolds,  93  Me.  25,  74  Am.  St. 
Rep.  329  ;  the  name  of  the  court  by  ,which  the 
order  of  sale  was  made,  Warner  v.  Sharp,  53 
Mo.  598;  the  amount  of  the  judgment  debt  .and 
costs  in  the  execution,  H'll  v.  Reynolds,  93  Me. 
25,  74  Am.  St.  Rep.  329  ;  the  reasons  why  the 
sale  was  not  made  at  the  first  term  of  the  court, 
Groner  v.  Smith,  49  Mo.  318;  whether  the 
paper  publishing  the  notice  of  sale  was  a  daily 
or  a  weekly  one,  Chandler  v.  Bailey,  89  Mo. 
641  ;  that  the  notice  of  sale  was  put  up  "  at  the 
front  door  of  the  court  house,"  Evans  v.  Rob- 
berson,  92  Mo.  192;  the  manner  of  advertising 
the  sale  further  than  that  the  same  was  done 
"  according  to  law,"  Kendrick  v.  Latham,  25 
Fla.  819;  that  the  judgment  and  execution  were 
special,  Hall  v.  Klepzig,  99  Mo.  83  ;  that  the 
executions  recited  were  issued  upon  the  judg- 
ments recited,  Wack  v.  Stevenson,  54  Mo.  481  ; 
that  the  sheriff  who  made  the  levy  personally 
discharged  his  duty  in  attempting  to  levy  first 
upon  personal  property,  Johnson  v.  Crispell,  39 
Mich.  82  ;  that  the  property  sold  was  free  from 
or  subject  to  incumbrances,  Frazee  v.  Nelson, 
179  Mass.  456. 

Failure  to  Recite  Date  of  Execution  Fatal.  — 
Wack  v.  Stevenson,  54  Mo.  481.  But  compare 
Hill  v.  Reynolds,  93  Me.  25,  74  Am.  St.  Rep. 
329- 

Irregularity  Apparent  upon  Face.  — ■  Where  a 
deed  shows  upon  its  face  that  the  notice  of  sale 
was  not  given  in  compliance  with  the  statute 
and  that,  therefore,  the  sale  was  void,  the  deed 


is  also  void  and  confers  no  title.  Russell  v. 
Williamson,  67  Ark.  80. 

Purchaser's  Compliance  with  Statute  Should 
Be  Stated.  —  Phillips  v.  Jamison,   14  B.  Mon. 

(Ky.)  466. 

3.  Deed  May  Be  Aided  by  Return.  —  Hill  v. 

Reynolds,  93  Me.  25,  74  Am.  St.  Rep.  329;  Stin- 
son  v.  Ross,  51  Me.  556,  81  Am.  Dec.  591 ;  Welsh 
v-  Joy.  !3  Pick.  (Mass.)  477. 

4.  Reasonable  Construction  of  Recitals.  —  Bush 
v.  White,  85  Mo.  339. 

5.  Misrecitals  Not  Fatal.  —  Doe  v.  Roe,  23 
Ga.  132,  68  Am.  Dec.  514;  Johnson  v.  Crispell, 
39  Mich.  82. 

Misrecital  of  Sheriff's  County.  —  A  deed  re- 
citing that  the  sheriff  who  made  the  sale  was 
the  sheriff  of  a  county  other  than  that  in  which 
the  land  sold  lay  is  void.  Doe  v.  Roe,  23  Ga. 
132,  68  Am.  Dec.  514. 

6.  Variance  from  Judgment.  —  Crittenden  v. 
Leitensdorfer,  35  Mo.  239. 

Misnaming  Judgment  Creditor.  —  Where  the 
deed  recites  a  judgment  in  favor  of  the  wrong 
party,  the  deed  is  invalid  in  the  absence  of 
proof  as  to  the  real  judgment  creditor.  John- 
son v.  Adleman,  35  111.  265.  But  where  the 
deed  merely  omits  the  Christian  names  of  the 
judgment  plaintiffs,  there  is  no  variance.  Union 
Bank  v.  McWharters,  52  Mo.  34. 

Misnaming  Judgment  Debtor.  —  An  error  in 
a  sheriff's  deed  in  naming  the  wrong  person  as 
the  one  against  whom  the  judgment  was  issued 
will  not  vitiate  the  title  of  the  purchaser  where 
there  has  been  a  long  assertion  of  claim  under 
the  deed  and  an  apparent  recognition  of  it  as 
a  conveyance  by  the  actual  judgment  debtor. 
Turner  v.  Crane,  19  Tex.  Civ.  App.  369. 

A  sheriff's  deed  reciting  a  judgment  and  exe- 
cution against  two  defendants  and  a  levy  upon 
their  property,  but  a  sale  and  conveyance  of 
the  interest  in  such  property  of  such  two  de- 
fendants and  also  of  a  third  person,  does  not 
operate  to  pass  the  title  of  such  third  person 
to  the  land.    Julian  v.  Boren,  55  Mo.  no. 

When  Execution  Varies  from  Judgment.  —  In 
Missouri  the  recitals  of  the  deed  must  conform 
to  the  execution,  and  if  there  is  a  variance  be- 
tween the  execution  and  the  judgment,  such  as 
to  make  the  execution  erroneous  only,  and  not 
void,  the  deed  will  pass  the  title  of  the  ex- 
ecution defendant.    Davis  v.  Kline,  76  Mo.  310. 

In  New  Jersey  the  Act  of  1831  curing  vari- 
ance between  the  deed  and  execution  and  the 
execution  and  judgment  has  been  held  to  apply 
to  a  case  where  the  execution  as  recited  in  the 
deed  varied  from  the  judgment.  Den  ?*.  Sayre, 
16  N.  J.  L.  532- 

7.  Variance  from  Execution. —  French  v.  Ed- 
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from  the  return  the  former  must  prevail.  1 

c.  Description  of  Property.  —  The  deed  must  describe  the  property  in 
order  to  prove  title. 3  A  description  is  sufficient  if  the  property  conveyed  is 
capable  of  being  accurately  identified  therefrom.3  Even  when  vague  and 
uncertain,  the  description  may  be  aided  by  evidence  aliunde  identifying  the 
premises4  and  showing  that,  in  the  community  where  the  sale  took  place, 

vvards,  13  Wall.  (U.  S.)  506;  Henley  v.  Branch 
Bank,  16  Ala.  552;  Blood  v.  Light,  38  Cal.  649, 
99  Am.  Dec.  441  ;  Jones  v.  Scott,  71  N.  Car. 
192;  Owen  v.  Barksdale,  8  Ired.  L.  (30  N. 
Car.)  81. 

Misreciting  Date  of  Execution  Not  Fatal.  — 

Davidson  v.  Kahn,  119  Ala.  364. 
Misnaming  Execution  Defendant  Not  Fatal.  — 

Hill  v.  Reynolds,  93  Me.  25,  74  Am.  St.  Rep. 
329- 

Misnaming  Court  Which  Issued  Execution  Not 
Fatal.  — Stackhouse  v.  Zuntz,  41  La.  Ann.  415. 

1.  Variance  from  Return.  —  Davidson  v.  Kahn, 
119  Ala.  364;  Forrest  v.  Camp,  16  Ala.  642; 
Carroll  v.  Scheen,  34  La.  Ann.  423  ;  McCall  v. 
Irion,  41  La.  Ann.  1126;  Den  v.  Kelly,  3 
Murph.  (7  N.  Car.)  507;  Rogers  v.  Cawood,  1 
Swan  (Tenn.)  142,  55  Am.  Dec.  729. 

When  Variance  from  Return  Fatal  to  Deed.  — 
When  the  return  shows  that  the  property  was 
sold  to  one  person,  but  the  deed  is  made  to 
another  person,  the  variance  is  fatal  unless 
cured  by  an  amendment  of  the  return.  John- 
son v.  Adleman,  35  111.  265. 

2.  Necessity  of  Description.  — ■  Goss  v.  Meadors, 
78  Ind.  528. 

In  Louisiana  a  mistake  in  the  description  of 
the  deed  will  not  affect  the  title  of  the  pur- 
chaser, as  the  adjudication,  and  not  the  deed, 
is  to  be  looked  to  to  determine  what  was  sold. 
Herriman  v.  Janney,  31  La.  Ann.  276. 

In  Texas,  though  the  deed  be  void  for  un- 
certainty of  description,  the  purchaser's  title 
will  not  be  defeated  if  the  land  is  sufficiently 
described  in  the  preceding  process.  Logan  v. 
Pierce,  66  Tex.  126;  Brown  v.  Elmendorf,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  145;  Higgins 
v.  Bordages,  (Tex.  Civ.  App.  1894)  28  S.  W. 
Rep.  350.  See  Bassett  v.  Sherrod,  13  Tex.  Civ. 
App.  327  ;  Beze  v.  Calvert,  2  Tex.  Civ.  App. 
202,  for  deeds  held  void  on  account  of  uncer- 
tainty of  description. 

Conveying  Part  by  Description  of  Whole.  — 
Where  the  execution  defendant  is  the  owner 
of  but  a  small  part  of  a  large  tract  of  land,  it 
is  improper  for  the  sheriff  to  sell  and  convey 
his  interest  by  describing  the  whole  tract. 
Evans  v.  Ashley,  8  Mo.  177.  But  where  such 
execution  defendant  is  the  owner  of  practically 
the  whole  of  the  tract,  the  sale  of  his  interest 
by  describing  the  whole  tract  is  proper.  Rector 
v.  Hnrtt,  8  Mo.  448,  41  Am.  Dec.  650. 

Effect  of  Incomplete  Description.  —  A  deed  not 
fully  describing  the  land  will  not  give  posses- 
sion of  the  whole  to  a  purchaser  who  enters 
and  occupies  part  thereof.  Reddick  V.  Long, 
124  Ala.  260,  citing  Jones  v.  Pelham,  84  Ala. 
208. 

3.  Identification  Must  Be  Possible.  —  Adams 
v.  Higgins,  23  Fla.  13;  F.hvell  v.  K'ew  England 
Mortg.  Security  Co.,  101  Ga.  496;  Holder  v. 
American  Invest.,  etc.,  Co.,  94  Ga.  640  ;  Lewis 
v.  Owen.  64  Tnd.  446:  Bryan  v.  Wisner,  44  La. 
Ann.  832;  Dygert  v.  Pletts,  25  Wend.  (N.  Y.) 

Si ! 


402;  Stephens  v.  Taylor,  6  Lea  (Tenn.)  307; 
Turner  v.  Crane,  19  Tex.  Civ.  App.  369. 

Variance  from  Levy.  —  It  is  immaterial  that  a 
description  sufficiently  identifying  the  property 
does  not  conform  to  the  memorandum  of  the 
levy.  Elwell  v.  New  England  Mortg.  Security 
Co.,  101  Ga.  496.  The  variance  may  be  ex- 
plained by  parol  evidence.  Matthews  v.  Thomp- 
son, 3  Ohio  272. 

Laxity  of  Description.  —  More  laxity  of  de- 
scription is  allowed  in  the  case  of  a  sheriff's 
deed  than  in  private  conveyances.  Henley  v. 
Branch  Bank,  16  Ala.  552.  But  see  contra 
Beze  v.  Calvert,  2  Tex.  Civ.  App.  202. 

When  a  Deed  Refers  to  a  Map,  the  identity  of 
the  map  must  be  clearly  established,  as  the  deed 
and  the  map,  when  taken  together,  must  be  as 
certain  in  respect  to  the  description  as  the  de- 
scription contained  in  the  deed  itself.  Cad- 
walader  v.  Nash,  73  Cal.  43. 

When  Description  Partly  Incorrect.  —  Where 
several  particulars  are  named,  descriptive  of 
the  premises  conveyed,  if  some  are  false  or  in- 
consistent, and  the  true  be  sufficient  of  them- 
selves, they  will  be  retained  and  the  others  re- 
jected, in  giving  construction  to  a  deed.  Wing 
v.  Burgis,  13  Me.  in. 

Particular  Descriptions  Held  Sufficient.  —  Balch 
v.  Zentmeyer,  11  Gill  &  J.  (Md.)  267;  Frazee 
v.  Nelson,  179  Mass.  456;  Ocean  Causeway  v. 
Gilbert,  54  N.  Y.  App.  Div.  118;  Hyskill  v. 
Givin,  7  S.  &  R.  (Pa.)  369;  Harris  v.  Dunn, 
(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  731. 

Omission  of  County  Where  Land  Situate.  —  A 
description  in  a  deed  not  stating  the  county  in 
which  the  land  is  situated  is  sufficient  where 
the  deed  also  states  that  the  sheriff  of  a  cer- 
tain county  made  the  levy  and  that  the  sale  was 
made  in  that  county.  Turner  v.  Crane,  19  Tex. 
Civ.  App.  369. 

One  Boundary  Uninclosed.  —  A  deed  that  leaves 
one  of  the  boundaries  uninclosed  is  not  neces- 
sarily void  for  uncertainty,  as  it  is  impossible 
to  conceive  how,  three  sides  of  a  tract  of  land 
being  given,  the  other  could  be  incapable  of 
being  determined.  Stephens  v.  Taylor,  6  Lea 
(Tenn.)  307. 

Where  Land  Platted  After  Judgment.  —  A  de- 
scription of  property  as  it  was  described  at  the 
date  of  the  lien  of  the  judgment  is  sufficient, 
although  the  owner  may  have,  in  the  meantime, 
platted  the  land  in  lots  and  streets.  Hays  v. 
Perkins,  109  Mo.  102. 

Order  of  Description  Not  Conclusive.  —  The 
order  in  which  the  several  parcels  of  land  are 
described  in  the  sheriff's  deed  is  not  evidence 
that  they  were  actually  sold  in  that  order  by 
the  sheriff.    Tackson  v.  Roberts,  n  Wend.  (N. 

Y.)  422. 

4.  Aider  by  Evidence  Aliunde.  —  Hays  v.  Per- 
kins, mq  Mo.  102:  State  Bank  v.  Bates,  17  Mo. 
583  :  Miller  v.  Miller,  80  N.  Car.  402  :  Edwards 
v.  Tipton,  77  N.  Car.  222:  Swartz  v.  Moore,  5 
S.  X-  R.   (Pa.)   257;  Watson  v.  McClane.  18 
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the  land  was  known  by  the  description  given.1 

d.  Acknowledgment.  —  The  acknowledgment  is  no  part  of  the  deed, 
and  is  not  essential  to  its  validity.3  The  purpose  an  acknowledgment  sub- 
serves is  to  render  unnecessary  the  introduction  of  other  evidence  to  show  the 
execution  of  the  deed,-'*  but  it  is  not  conclusive  and  does  not  prevent  an 
inquiry  into  the  validity  of  the  process  and  sale.4 

In  Missouri  an  acknowledgment  taken  before  the  clerk  in  open  court  is  an 
indispensable  part  of  the  deed,  without  which  no  title  can  pass.5  After  the 
deed  is  acknowledged  the  statute  requires  further  that  the  clerk  shall  make  an 
entry  of  the  acknowledgment  upon  the  records  of  the  court.6  A  deed  prop- 
erly acknowledged  is  good  evidence  without  producing  the  record  entry,7  and 
therefore  a  defective  entry  will  not  invalidate  the  acknowledgment.8  A 
defective  certificate  of  acknowledgment  cannot  be  aided  by  reference  to  the 
record  entry,9  nor  can  the  absence  of  a  certificate  be  so  cured.10 

By  Sheriff. — The  sheriff  who  executed  the  deed  should  acknowledge  it,11  even 
though  his  term  of  office  may  have  expired  between  the  execution  and  the 
acknowledgment. 12 

By  Deputy.  —  Where  the  deputy  has  executed  the  deed  in  the  name  of  his 
principal  he  should  also  acknowledge  it,13  but  not  in  his  own  name. 14 

Sufficiency.  —  A  substantial  compliance  with  the  statute  as  to  the  certificate 
of  acknowledgment  is  sufficient. 15 

e.  Seal.  —  The  deed  has  no  effect  unless  sealed.16    But  the  mere  absence 


Tex.  Civ.  App.  2i2.  But  compare  Beze  v. 
Calvert,  2  Tex.  Civ.  App.  202. 

1.  Neighborhood  Recognition  Sufficient.  — 
Laughlin  v.  Hawley,  9  Colo.  170;  Stewart  v. 
Perkins,  110  Mo.  660;  Hammond  v.  Johnston, 
93  Mo.  198;  Bates  v.  State  Bank,  15  Mo.  309, 
55  Am.  Dec.  145;  Christian  v.  Mynatt,  11  Lea 
(Tenn.)  615. 

2.  Necessity  of  Acknowledgment.  —  Doe  v. 
Naylor,  2  Blackf.  (Ind.)  32;  Dixon  v.  Doe,  5 
Blackf.  (Ind.)  106;  Ogden  v.  Walters,  12  Kan. 
282.  ' 

3.  Purpose  of  Acknowledgment.  —  Stephenson 
v.  Thompson,  13  111.  186;  Matter  of  Smith,  4 
Nev.  254,  97  Am.  Dec.  531. 

Arkansas  —  Subsequent  Addition  of  Acknowl- 
edgment. —  The  clerk  may  be  permitted  to  add 
the  certificate  of  acknowledgment  when  the 
deed  is  offered  in  evidence.  Hutchinson  v. 
Kelly,  10  Ark.  178. 

Proof  of  Acknoivledgment .  —  Acknowledg- 
ment may  be  proved  by  one  of  the  subscribing 
witnesses  to  the  deed.  Hutchinson  v.  Kelly,  10 
Ark.  178. 

4.  Acknowledgment  Not  Conclusive.--  Braddee 
v.  Brownfield,  2  W.  &  S.  (Pa.)  271. 

5.  Missouri  Rule. —  Ryan  v.  Carr,  46  Mo.  483. 

6.  Entry  of  Acknowledgment.  —  The  acknowl- 
edgment should  be  brief  and  should  not  be  a 
copy  of  the  entry.  It  should  not  contain  a 
description  of  the  property  conveyed,  nor  should 
it  name  the  parties  to  the  execution  under 
which  the  sale  was  made.  But  the  entry  of  the 
record  should  contain  these  particulars.  Lincoln 
r.  Thompson,  75  Mo.  613. 

7.  Record  Entry  Need  Not  Be  Produced.  — 
Chandler  v.  Bailey,  89  Mo.  64T. 

8.  Defective  Entry  Does  Not  Affect  Acknowledg- 
ment.—  Lincoln  v.  Thompson,  75  Mo.  613; 
Scruggs  v.  Scruggs.  41  Mo.  242. 

9.  Defective  Certificate  Not  Aided  by  Entry.  — 
Lincoln  v.  Thompson,  75  Mo.  613;  Samuels  v. 
Shelton,  48  Mo.  444 ;  Adams  v.  Buchanan,  49 
Mo.  64;  McClure  v.  McClurg,  53  Mo.  173. 
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Deed  Defectively  Acknowledged  Imparts  No 
Notice. — The  statute  providing  that  records  of 
instruments  defectively  acknowledged  shall  im- 
part notice  does  not  apply  to  a  sheriff's  deed. 
The  statute  has  reference  to  deeds  which  are 
originally  valid  though  defectively  acknowl- 
edged.   Ryan  v.  Carr,  46  Mo.  483. 

10.  Absence  of  Certificate  Not  Cured  by  Entry. — 
Adams  v.  Buchannan,  49  Mo.  64. 

11.  By  SheriffWho  Executes,  —  Woods  v.  Lane, 
2  S.  &  R.  (Pa.)  53- 

When  Acknowledgment  Apparently  Made  by 
Wrong  Sheriff. —  Where  a  deed  made  and  exe- 
cuted by  one  sheriff  purports  to  have  been 
acknowledged  by  a  previous  sheriff  who  made 
the  levy,  it  cannot  be  held,  in  the  absence  of 
positive  evidence,  that  the  name  of  the  sheriff 
found  in  the  acknowledgment  appears  there  by 
a  clerical  error.  Lincoln  v.  Thompson,  75  Mo. 
613. 

12.  After  Expiration  of  Sheriff's  Term,  —  Woods 

v.  Lane.  2  S.  &  R.  (Pa.)  53. 

13.  Acknowledgment  by  Deputy.  —  Terrell  v. 
Martin,  64  Tex.  121. 

Acknowledgment  After  Death  of  Principal.  — 

The  power  of  a  deputy  sheriff  to  act  for  his 
principal  ceases  when  the  capacity  of  the  prin- 
cipal ends,  and  therefore  a  deputy  cannot  ac- 
knowledge a  deed  after  the  death  of  the  sheriff. 
Anderson  v.  Brown,  9  Ohio  151.  See  generally 
the  title  Sheriffs  and  Constables,  post. 

14.  Acknowledgment  in  Name  of  Principal.  — 
Samuels  v.  Shelton,  48  Mo.  444. 

15.  Sufficiency  of  Acknowledgment.  —  Bray  v. 
Marshall,  75  Mo.  327  ;  Samuels  v.  Shelton,  48 
Mo.  444. 

Omission  of  "  Personally  Known."  —  Where  the 

only  defect  in  the  acknowledgment  is  that  the 
officer  taking  it  failed  to  state  in  his  certificate 
that  the  sheriff  was  personally  known  to  him, 
this  alone  will  not  render  the  deed  void.  Ogden 
v.  Walters,  12  Kan.  282. 

16.  Seal  Necessary. —  Robins  v.  Bellas,  2  Watts 
(Pa.)  359- 
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of  a  seal,  without  proof  that  it  was  omitted  at  the  time  of  execution,  is  no 
ground  for  the  exclusion  of  the  deed  as  evidence.1 

3.  Recording. — The  deed  need  not  be  recorded,  as  an  unrecorded  deed 
transfers  the  property  to  the  purchaser  as  effectually  as  a  recorded  deed,3  as 
against  the  execution  defendant  and  his  heirs,3  and  as  against  all  the  world, 
except  creditors  of  the  execution  defendant  and  bona  fide  purchasers  from  him 
without  notice.4  The  deed  may  be  recorded  in  the  county  where  the  land  is 
situated,  though  the  judgment  was  rendered  in  another  county.5 

4.  Amending  or  Reforming — a.  Amendment  by  Sheriff.  —  The  sheriff 
may  execute  a  new  deed  to  take  the  place  of  his  former  deed  and  to  correct 
mistakes  therein.6  He  may  exercise  this  power  after  the  expiration  of  his 
term  of  office,7  but  not  after  the  expiration  of  the  prescribed  time  within 
which  a  deed  must  be  made.8  The  sheriff's  successor  may  also,  in  a  proper 
case,  execute  a  new  deed.9 

b.  Reformation  by  Court.  —  Equity  has  jurisdiction  to  correct  a 
sheriffs  deed.10  The  correction  may  be  effected  by  the  terms  of  the  decree 
without  requiring  a  re-execution  of  the  deed.11  But  equity  will  not  attempt 
the  useless  proceeding  of  reforming  a  void  sheriff's  deed.1* 

5.  Cancelling.  —  The  execution  defendant  may,  by  a  direct  proceeding, 
procure  the  cancellation  of  the  deed  for  irregularity  in  the  proceedings,13 


1.  Mere  Absence  of  Seal. —  Clark  v.  Sawyer,  48 
Cal.  133. 

2.  Recording  Not  Necessary  to  Pass  Title.  — 

McCall  v.  Irion,  41  La.  Ann.  1126;  Owen  v. 
Neveau,  128  Mass.  427;  Caldwell  v.  Blake,  69 
Me.  458.  But  see  contra  Wallace  v.  Lawrence, 
1  Wash.  (U.  S.)  503;  McMillan  v.  Edwards,  75 
N.  Car.  81. 

3.  Recording  Unnecessary  as  Against  Execution 
Defendant  and  His  Heirs.  —  Dixon  v.  Doe,  5 
Blackf.  (Ind.)  106;  Bailey  v.  Winn,  101  Mo. 
649- 

4.  Recording  Necessary  as  Against  Creditors 
and  Bona  Fide  Purchasers.  —  McCall  v.  Irion,  41 
La.  Ann.  1126;  Owen  v.  Neveau,  128  Mass. 
427. 

Recording  Unnecessary  as  Against  Grantee  from 
One  Not  Holding  Record  Title.  —  Lindley  v. 
Mays,  66  Iowa  265. 

Unrecorded  Deed  Has  Priority  over  Subsequent 
Judgment  Lien.  —  Brackenridge  v.  Cobb,  85  Tex. 
448. 

Recorded  Deed  Has  Priority  over  Prior  Unre- 
corded Conveyance.  —  McCandless  v.  Inland  Acid 
Co.,  108  Ga.  618. 

5.  Recording  in  County  Where  land  Situate.  — 

Foreman  v.  Higham,  35  Iowa  382. 

6.  Void  Deed  May  Be  Corrected.  —  Ozark  Land, 
etc.,  Co.  v.  Franks,  156  Mo.  673. 

Misrecitals  May  Be  Corrected.  —  Dollarhide  v. 
Parks,  92  Mo.  178. 

Omission  of  Date  and  Amount  of  Judgment  May 
Be  Supplied.  —  Bush  v.  White,  85  Mo.  339. 

Mistake  as  to  Description  May  Be  Corrected.  — 
Ware  v.  Johnson,  55  Mo.  500. 

Conveyance  of  Property  Not  Originally  De- 
scribed.—  Where  the  deed  by  mistake  conveys 
the  interest  of  one  defendant  only  in  the  prop- 
erty sold,  the  sheriff  may  make  a  new  deed  con- 
veying the  legal  title  of  the  whole  property. 
Jones  v.  Webb,  (Ky.  1900)  59  S.  W.  Rep.  858. 
But  the  new  deed  may  not  convey  to-  the  pur- 
chaser property  not  actually  sold,  although  in- 
tended to  have  been  sold.  Jackson  v.  Striker, 
1  Johns.  Cas.  (  N.  Y.)  284. 

7.  After  Expiration  of  Term  of  Office.  —  Ozark 


Land,  etc.,  Co.  v.  Franks,  156  Mo.  673;  Bush  v. 
White,  85  Mo.  339  ;  Higgins  v.  Bordages,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  350. 

8.  After  Expiration  of  Limitation  Period.  — 
Parker  v.  Shannon,  137  111.  376. 

9.  By  Sheriff's  Successor.  —  In  re  Carpenter,  2 
Marv.  (Del.)  149;  Ware  v.  Johnson,  55  Mo. 
500;  Carolina  Sav.  Bank  v.  McMahon,  37  S. 
Car.  309. 

10.  Mistake  as  to  Description  May  Be  Corrected. 

—  Reddick  v.  Long,  124  Ala.  260;  Zingsem  v. 
Kidd,  29  N.  J.  Eq.  516;  Vanderbeck  v.  Perry, 
28  N.  J.  Eq.  367  ;  De  Riemer  v.  De  Cantillon,  4 
Johns.  Ch.  (N.  Y.)  85.  But  see  contra  Lewis 
v.  Owen,  64  Ind.  446. 

Misrecitals  of  Execution  May  Be  Corrected.  — 
Hawley  v.  Simons,  (111.  1887)  14  N.  E.  Rep.  7. 
But  compare  Hall  v.  Klepzig,  99  Mo.  83. 

Mistake  Common  to  Sheriff  and  Purchaser  Can- 
not Be  Corrected.  —  McCall  v.  White,  73  Ala.  563. 

Mistake  Common  to  Deed  and  Notice  of  Sale  Can- 
not Be  Corrected.  —  Rogers  v.  Abbott,  37  Ind. 
138. 

Mistake  Common  to  Deed  and  Levy  Cannot  Be 
Corrected.  —  Roddick  v.  Long,  124  Ala.  260. 

Reformation  May  Be  Asked  as  Defense  in  Eject- 
ment.—  Bartlett  v.  Judd,  21  N.  Y.  200,  78  Am. 
Dec.  131.  Compare  Mason  v.  White,  11  Barb. 
(N.  Y.)  173. 

11.  Re-execution  Not  Necessary.  —  Reddick  v. 
Long,  124  Ala.  260. 

12.  No  Reformation  of  Void  Deed,  —  Reddick  v. 
Long,  124  Ala.  260;  Martin  v.  Dollar,  32  Ala. 
422. 

13.  Direct  Proceeding  Necessary.  ■ —  Ware  v. 

Bradford.  2  Ala.  676,  36  Am.  Dec.  427. 

Illinois  —  Proceeding  in  Equity.  —  The  deed 
must  be  impeached,  if  at  all.  in  equity,  unless 
there  was  no  judgment  or  execution,  or  the 
court  had  no  jurisdiction  to  render  the  judg- 
ment.   Jenkins  v.  Mcrriweather,  109  111.  647. 

When  Execution  and  Sale  Irregular.  —  Place  v. 
Riley.  32  Hun  (N.  Y.)  17. 

When  Land  Not  Appraised  Before  Sale.  — 
Brandenburgh  v.  Beach,  (Ky.  1895)  32  S.  W. 
Rep.  168. 
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or  for  fraud.1 

6.  Effect  — a.  RELATION  Back.  —  The  general  rule  is  that  the  deed  relates 
back  to  and  conveys  whatever  title  or  interest  the  execution  defendant  had  at 
the  time  of  the  sale,2  even  after  the  lapse  of  a  long  period  of  time  between 
the  issuance  of  the  certificate  and  the  delivery  of  the  deed.3  This  is  equally 
true  of  an  amended  deed  executed  to  correct  a  former  defective  one.4  It  is 
frequently  held,  however,  that  the  deed  takes  effect  from  the  date  of  the 
execution  levy  or  lien,5  or  of  the  levy  of  an  attachment  issued  before  judg- 
ment.6 And  by  still  other  authorities  it  is  said  that  the  grantee  takes  title 
by  relation  from  the  date  of  the  judgment  lien,7  or  from  the  time  when  the 
deed  was  made8  or  should  have  been  delivered.9 

Conclusiveness.  —  The  deed  is  presumptive  evidence  of  the  facts 
therein  recited  as  to  all  previous  proceedings,  and  therefore  is  a  sufficient 
basis  of  title  without  other  preliminary  proof. 10    But  the  presumption  may  be 


Deed  May  Be  Canceled  as  to  Fart  and  Main- 
tained as  to  Balance.  —  Semmes  v.  Wheatley, 
(Miss.  1890)  7  So.  Rep.  430. 

Collateral  Attack.  —  The  deed  cannot  be  at- 
tacked collaterally  for  any  irregularity  in  the 
proceedings  or  process,  Ware  v.  Bradford,  2 
Ala.  676,  36  Am.  Dec.  427  ;  nor  for  inadequacy 
of  price  bid  at  the  sale,  McHany  v.  Schenk,  88 
111.  3S7  ;  nor  for  any  irregularity  in  the  attach- 
ment proceedings  upon  which  the  execution  and 
sale  were  based,  Gilkeson  v.  Knight,  71  Mo. 
403  ;  but  only  for  the  absence  of  authority,  or 
the  presence  of  fraud  in  the  sale,  Cock  v. 
Thornton,  108  Pa.  St.  637. 

1.  When  Default  Judgment  Based  on  False  Re- 
turn. —  Smoot  v.  Judd,  161  Mo.  673. 

When  Deed  Fails  to  Except  Homestead  Right. — 
New  England  Mortg.  Security  Co.  v.  Robson,  79 
Ga.  757. 

Misappropriation  of  Purchase  Money  by  Sheriff 
Not  Sufficient.  —  Statesville  Bank  v.  Graham,  82 
N.  Car.  489.  , 

2.  Relation  Back  to  Sale.  —  Jackson  v.  Wood- 
man, 29  Me.  266;  Leach  v.  Koenig,  55  Mo.  451  ; 
Porter  v.  Mariner,  50  Mo.  364;  Dumond  v. 
Baker,  4  N.  Y.  App.  Div.  194  ;  Boyd  z>.  Long- 
worth,  1 1  Ohio  236.  See  also  Union  Bank  v. 
Manard,  51  Mo.  548;  Strain  v.  Murphy,  49 
Mo.  339 :  Crittenden  v.  Leitensdorfer,  35  Mo. 
239- 

Subsequently  Acquired  Title  of  Defendant  Not 
Affected.  —  White  v.  Davis,  50  Mo.  333. 

3.  After  Lapse  of  Long  Period  of  Time.  — 

Dixon  v.  Dixon,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)  652.  Compare  Lincoln  v.  Thompson,  75 
Mo.  613. 

4.  Relation  Back  of  Amended  Deed.  —  Ozark 

Land,  etc.,  Co.  v.  Franks,  156  Mo.  673  ;  Bush  v. 
White,  85  Mo.  339  ;  Ware  v.  Johnson,  55  Mo. 
500;  Carolina  Sav.  Bank  v.  McMahon,  37  S. 
Car.  309. 

Reformation  Not  Retroactive  as  to  Lands  Not 
Originally  Described. — Reddick  v.  Long,  124 
Ala.  260. 

5.  Relation  Back  to  Execution. —  Emerson  v. 
Sansome,  41  Cal.  552  ;  Greer  v.  Wintersmith,  85 
Ky.  516,  7  Am.  St.  Rep.  613;  Edwards  v.  Miller, 
4  Heisk.  ("Term.)  314. 

Deed  Cannot  Operate  Retroactively  as  to  Exe- 
cutions Not  Mentioned  Therein. —  Edwards  v. 
Miller,  4  Heist.-.  (Tenn.)  314. 

6.  Relation  Back  to  Attachment. —  Riley  v. 
Nance,   97    Cal.   203 ;    Robinson   v.  Thornton, 


(Cal.  1893)  31  Pac.  Rep.  936;  Palouse  City 
First  Nat.  Bank  v.  Lieuallen,  (Idaho  1895)  39 
Pac.  Rep.  1 1 08;  East  Greenwich  Sav.  Inst.  v. 
Allen,  22  R.  I.  337. 

7.  Relation  Back  to  Judgment.  —  Hawley  v. 
Simons,  (111.  1887)  14  N.  E.  Rep.  7;  Gorham 
v.  Farson,  119  111.  425;  Mansfield  v.  Gregory, 
8  Neb.  432. 

8.  Relation  Back  to  Execution  of  Deed.  — 

Wallace  v.  Lawrence,  1  Wash.  (U.  S.)  503. 

9.  Relation  Back  to  Time  for  Delivery  of  Deed. 

■ —  Wilson  v.  Spear,  68  Vt.  145. 

10.  Presumptive  Evidence  of  Title  —  Arkansas. 
—  Hughes  v.  Watt,  26  Ark.  228  ;  Jordan  v.  Brad- 
shaw,  17  Ark.  106,  65  Am.  Dec.  419;  Newton 
v.  State  Bank,  14  Ark.  9,  58  Am.  Dec.  363.  See 
also  Hutchinson  v.  Kelly,  10  Ark.  178. 

California.  —  Clark  v.  Sawyer,  48  Cal.  133. 
Compare  Blood  v.  Light,  38  Cal.  649,  99  Am. 
Dec.  441  ;  Hihn  v.  Peck,  30  Cal.  281  ;  Cloud  v. 
Eldorado  County,  12  Cal.  129. 

Colorado.  —  Bay  State  Min.,  etc.,  Co.  v.  Jack- 
son, 27  Colo.  139. 

Illinois.  —  Shelton  v.  Blake,  115  111.  275; 
McDaniel  v.  Bryan,  8  111.  App.  273.  Compare 
Carbine  v.  Morris,  92  111.  555  ;  Johnson  v. 
Baker,  38  111.  98,  87  Am.  Dec.  293  ;  Davis  v. 
M'Vickers,  11  111.  327. 

Iowa.  —  Conger  v.  Converse,  9  Iowa  554. 
Kansas.  —  Morrell  v.  Ingle,  23  Kan.  32; 
Shields  7'.  Miller,  9  Kan.  390.  But  in  Douglass 
v .  Lowell,  60  Kan.  239,  it  was  said  that  the  pro- 
vision of  the  code  making  the  deed  prima  facie 
evidence  of  the  regularity  of  the  sale  and  pro- 
ceedings was  repealed  by  Laws  Kan.  1893,  c. 
109. 

Kentucky.  —  Phillips  v.  Jamison,  14  B.  Mon. 

(Ky.)  466. 

Louisiana.  —  McCall  v.   Irion,  41    La.  Ann. 
1 1 26.    Compare  Childress  v.  Allin.  17  La.  37. 
Michigan.  —  Johnson   v.    Crispell,   39  Mich. 

82. 

Missouri. — Jordan  Surghnor,  107  Mo.  520; 
Samuels  v.  Shelton,  48  Mo.  444. 

Nebraska.  —  Everson  v.  State,  (Neb.  1902) 
92  N.  W.  Rep.  137. 

North  Carolina.  —  Wainwright  v.  Bobbitt,  127 
N.  Car.  274:  Allison  v.  Snider,  118  N.  Car.  952: 
Miller  v.  Miller.  89  N.  Car.  402  :  McKee  v.  Line- 
berger.  87  N.  Car.  181  ;  Hardin  v.  Cheek.  3 
Jones  L.  (48  N.  Car.)  135.  64  Am.  Dec.  600. 
Compare  Curlee  r.  Smith.  91  N.  Car.  172: 
Rollins  v.  Henry,  78  N.  Car.  342  :  Edwards  v. 
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rebutted  by  showing  irregularities  in  the  proceedings  sufficient  to  defeat  the 
purchaser's  title.1  In  some  jurisdictions  the  recitals  of  the  deed  are  not  evi- 
dence of  the  entry  of  judgment  and  issuance  of  execution.2  The  recitals  in 
the  deed  are  conclusive  as  between  the  parties  thereto,3  but  not  as  against 
the  judgment  debtor  4  or  strangers.5 

Effect  of  Erroneously  Executed  Deed.  —  Notwithstanding  the  erroneous  execution 
of  a  deed,  if  all  the  antecedent  facts  necessary  to  give  vitality  to  a  formal 
instrument  of  conveyance  exist,  the  grantee  becomes  vested  with  the  equitable 


Tipton,  77  N.  Car.  222  ;  Owen  v.  Barksdale,  8 
Ired.  L.  (30  N.  Car.)  81. 

Pennsylvania.  —  Hare  v.  Bedell,  98  Pa.  St. 
485  ;  Kelly  v.  Green,  53  Pa.  St.  302. 

Tennessee. —  Burnett  v.  Austin,  10  Lea 
(Tenn.)  564. 

Presumptive  Evidence  of  Levy. —  Hamblen  v. 
Hamblen,  33  Miss.  455,  69  Am.  Dec.  358. 

Presumptive  Evidence  of  Confirmation  of  Sale.  — 
Christy  v.  Springs,  11  Okla.  710. 

Presumptive  Evidence  of  Advertisement  and  Sale. 

—  Osborne  v.  Tunis,  25  N.  J.  L.  633  ;  Hender- 
son v.  Hays,  41  N.  J.  L.  387. 

Presumptive  Evidence  as  to  Assignment  of  Cer- 
tificate.—  Stephenson  v.  Thompson,  13  111.  186; 
Turner  v.  Madison  First  Nat.  Bank,  78  Ind.  19; 
Messerschmidt  v.  Baker,  22  Minn.  81  ;  Phillips 
v.  Sniffer,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  N. 
S.  (N.  Y.)  101.  But  compare  Carpenter  v. 
Sherfy,  71  111.  427. 

Deed  Is  Conclusive  as  to  Date  Thereof. —  Doe  v. 
Dickinson,  12  N.  Brims.  459. 

Grantee  Must  Prove  Facts  Not  Recited.  — 
Reed  v.  Lowe,  163  Mo.  519. 

Certified  Copy  Is  Evidence  Without  Proof  of 
Execution.  —  Hammond  v.  Johnston,  93  Mo.  198. 

Deed  Is  Not  Evidence  Without  Acknowledgment. 
Adams  v.  Buchanan,  49  Mo.  64. 

1.  Presumption  May  Be  Rebutted. —  Hughes  v. 
Watt,  26  Ark.  228;  Hutchinson  v.  Kelly,  10 
Ark.  178;  Brandenburgh  v.  Beach,  (Ky.  1895) 
32  S.  W.  Rep.  168;  McKee  v.  Lineberger,  87 
N.  Car.  181  ;  Braddee  v.  Brownfield,  2  W.  &  S. 
(Pa.)  271. 

Property  Described  May  Be  Shown  Not  to  Have 
Been  Sold.—  Doe  v.  Tiffany,  5  U.  C.  Q.  B.  79. 
Title  Not  Affected  by  Mere  Irregularities.  — 

Ware  v.  Bradford,  2  Ala.  676,  36  Am.  Dec.  427; 
Newton  v.  State  Bank.  14  Ark.  9,  58  Am.  Dec. 
363  ;  Hunt  v.  Swayze,  55  N.  J.  L.  33. 
Instances  of  Irregularities  Not  Affecting  Title. 

—  The  following  irregularities  have  been  held 
not  sufficient  to  invalidate  the  deed  :  The  neg- 
lect of  the  sheriff  to  return  the  execution,  Bray 
v.  Marshall,  75  Mo.  327;  Phillips  v.  Shiffer, 
(Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  N.  S.  (N.  Y.) 
101  ;  Cock  v.  Thornton,  108  Pa.  St.  637;  Foster 
v.  Berry,  14  R.  I.  601  ;  the  fact  that  the  execu- 
tion was  directed  to  the  wrong  sheriff,  Christy 
v.  Springs,  11  Okla.  710;  the  failure  of  the 
officer  before  selling  to  set  off  the  homestead, 
Burnett  v.  Austin,  10  Lea  (Tenn.)  564;  selling 
the  property  in  one  parcel  instead  of  in  separate 
parcels,  Dixon  v.  Dixon,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  652;  an  erroneous  statement 
in  the  execution  of  the  date  of  the  docket, 
Dixon  v.  Dixon,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)  652;  the  failure  of  the  officer  to  make 
a  seizure  of  the  land  in  the  mode  described  in 
the  statutes.  Blood  v.  Light,  38  Cal.  649,  99  Am. 


Dec.  441  ;  the  failure  of  the  Circuit  Court  to 
indorse  its  approval  upon  the  deed,  Wright  v. 
Young,  6  Oregon  87 ;  the  failure  to  prove  and 
file  the  assignment  of  the  certificate  of  sale, 
Phillips  v.  Shiffer,  (Supm.  Ct.  Gen.  T.)  14  Abb. 
Pr.  N.  S.  (N.  Y.)  101  ;  the  misdescription  of 
the  land  in  the  judgment,  Henley  v.  Branch 
Bank,  16  Ala.  552;  including  property  not 
owned  by  judgment  debtor,  Finch  v.  Turner,  21 
Colo.  287. 

Instances  of  Irregularities  Avoiding  Title.  — 

The  following  irregularities  have  been  held 
sufficient  to  invalidate  the  deed  :  Selling  under 
satisfied  executions,  Durette  v.  Briggs,  47  Mo. 
356;  Jackson  v.  Roberts,  11  Wend.  (N.  Y.) 
422  ;  failure  to  make  a  return  on  the  execution, 
Walsh  v.  An  derson,  135  Mass.  65  ;  the  prema- 
ture issuance  of  execution,  Reed  v.  Lowe,  163 
Mo.  519;  an  improper  advertisement  of  sale, 
East  Greenwich  Sav.  Inst.  v.  Allen,  22  R.  I. 
337  ;  selling  contrary  to  law,  Owen  v.  Barks- 
dale,  8  Ired.  L.  (30  N.  Car.)  81  ;  sale  under 
void  judgment,  Martin  v.  Dollar,  32  Ala.  422 ; 
Stewart  v.  Nuckols,  15  Ala.  225,  50  Am.  Dec. 
127;  sale  by  sheriff  of  lands  situate  in  another 
county,  Morrell  v.  Ingle,  23  Kan.  32. 

2.  Recitals  Not  Prima  Facie  Evidence  — 
United  States.  —  Hockett  v.  Alston,  (C.  C.  A.) 
1 10  Fed.  Rep.  910. 

Alabama.  —  Carl  v.  State,  125  Ala.  89;  Red- 
dick  v.  Long,  124  Ala.  260;  Carrington  v.  Rich- 
ardson. 79  Ala.  101  ;  Gordon  v.  Bell,  50  Ala. 
213  ;  Ware  v.  Bradford,  2  Ala.  676,  36  Am.  Dec. 
427. 

Florida.  —  Kendrick  v.  Latham,  25  Fla. 
819. 

Georgia.  —  Sabattie  v.  Baggs,  55  Ga.  572. 

Indiana.  —  Evans  v.  Ashby,  22  Ind.  15. 

Maine.  —  Hill  v.  Reynolds,  93  Me.  25,  74  Am. 
St.  Rep.  329. 

Neiv  York.  —  Hume  v.  Fleet,  23  N.  Y.  App. 
Div.  185  ;  Goldman  v.  Kennedy,  49  Hun  (N. 
Y.)  157;  Hasbrouck  v.  Burhans,  42  Hun  (N. 
Y.)  376;  Jackson  v.  Roberts,  11  Wend.  (N.  Y.) 
422;  Phillips  v.  Shiffer,  14  Abb.  Pr.  N.  S.  (N. 
Y.)  101. 

Texas.  —  Tudor  v.  Hodges,  71  Tex.  392;  Le- 
land  v.  Wilson,  34  Tex.  70. 

3.  Conclusive  as  to  Parties. —  Hihn  v.  Peck, 
30  Cal.  281;  Durette  v.  Briggs,  47  Mo.  356; 
Zabriskie  v.  Meade,  2  Nev.  285  ;  Hasbrouck  v. 
Burhans,  42  Hun  (N.  Y.)  376;  Tudor  v. 
Hodges,  71  Tex.  392. 

4.  Not  Conclusive  as  to  Judgment  Debtor.  — 
Hasbrouck  v.  Burhans.  42  Hun  (N.  Y.)  376. 

5.  Not  Conclusive  as  to  Strangers.  —  Doe  v. 
Tiffany.  5  U.  C.  Q.  B.  79;  Hihn  v.  Peck,  30 
Cal.  281  :  Jackson  v.  Roberts.  11  Wend.  (N.  Y.) 
422 ;  Leland  7'.  Wilson,  34  Tex.  79 ;  Tudor  v. 
Hodges,  71  Tex.  392. 
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title  to  the  premises  and  is  equitably  entitled  to  the  possession  thereof.1 

c.  Warranty.  —  The  deed  is  in  no  sense  a  warranty  deed.    The  purchaser 

takes  only  such  title  as  the  execution  defendant  had.a 

XXV.  Purchase  Money  —  1.  Collection  of  Purchase  Money  by  Sheriff.  —  The 

officer,  it  has  been  held,  should  not  demand  payment  in  cash,  but  should 

allow  a  reasonable  time  within  which  the  purchase  money  may  be  paid.3 

Action  by  Sheriff  to  Recover  Purchase  Money.  —  A  sheriff   or  other  officer  selling 

property  on  execution  may  maintain  an  action  against  an  accepted  bidder  for 

the  amount  bid.4 

Where  Sale  Is  Made  to  Plaintiff  in  Execution.  —  Where  the  plaintiff  in  execution  is 

the  purchaser  and  the  property  is  sold  for  less  than  the  amount  named  in  the 
execution  he  need  not  pay  the  amount  of  his  bid,  but  the  universal  practice 
is  to  receipt  for  the  amount  of  the  bid,  less  the  costs,  upon  the  back  of  the 
execution,  and  to  pay  to  the  sheriff  his  costs  only.5 

2.  Distribution  of  Proceeds  —  a.  In  General.  —  In  determining  how  to  dis- 
tribute the  proceeds  arising  from  a  sheriff's  sale  the  cardinal  rule  is  that  the 
fund  in  the  hands  of  the  sheriff  stands  in  the  place  of  the  property  sold,  as 
regards  the  rights  of  the  lienors,6  and  that  distribution  must  be  made  in  such 
manner  as  to  recognize  the  respective  priorities  of  the  lienors.7 


1.  Effect   of  Erroneously   Executed    Deed.  — 

Hawley  v.  Simons,  (111.  1887)  14  N.  E.  Rep.  7. 

When  Sheriff  Conveys  Part  Only  of  Property 
Sold, —  Where  the  sheriff's  deed  conveys  by 
mistake  only  half  the  interest  in  the  property 
sold,  the  purchaser  is  the  equitable  owner  of 
the  entire  tract  with  the  legal  title  to  only  one- 
half  of  it.  Jones  v.  Webb,  (Ky.  1900)  59  S.  W. 
Rep.  858. 

When  Sheriff  Conveys  Less  Estate  than  Actu- 
ally Sold. —  Where  a  sheriff  sells  the  fee  of 
property,  he  has  no  authority  to  convey  any 
less  estate,  and  if  he  attempts  to  do  so  such 
attempt  will  be  nugatory,  and  the  purchaser's 
possession  will  be  referred  to  the  legal  right  to 
which  he  was  entitled,  and  not  limited  by  the 
character  of  his  conveyance.  Carolina  Sav. 
Bank  v.  McMahon,  37  S.  Car.  309. 

When  Sheriff  Conveys  More  than  Was  Sold.  — 
Where  a  deed  describes  a  single  tract  of  land 
and  it  appears  that  parcels  thereof  were  not 
actually  sold,  it  is  void  if  it  is  impossible 
so  to  divide  the  tract  by  description  as  to  make 
the  deed  operate  legally  on  one  part  and  leave 
it  inoperative  on  the  other.  Doe  v.  Tiffany,  5 
U.  C.  Q.  B.  79. 

2.  No  Warranty  of  Title.  —  See  infra,  this 
title,  Title  Acquired  by  Purchaser  —  Quantum 
of  Estate  or  Interest  Acquired  by  Purchaser. 

3.  Demand  of  Payment  in  Cash.  —  Aldrich  v. 
Wilcox,  10  R.  I.  405.  See  contra  Isler  v.  An- 
drews, 66  N.  Car.  552,  holding  that  the  sheriff 
may  immediately  resell  if  the  purchaser  does 
not  pay  cash  upon  demand.  And  see  Isler  v. 
Colgrove,  75  N.  Car.  334. 

4.  Action  by  Sheriff  to  Recover  Purchase  Money. 
—  Webb  v.  Perkins,  60  111.  App.  91. 

5.  Collection  of  Purchase  Money  Where  Sale  Is 
Made  to  Plaintiff  in  Execution. —  Moore  v.  Mar- 
tin, 38  Cal.  428;  Boots  v.  Ristine,  146  Ind.  75; 
Robertson  v.  Van  Cleave,  129  Ind.  217;  Clossen 
v.  Whitney.  39  Minn.  50 :  Russell  v.  Gibbs,  5 
Cow.  (N.  Y.)  390;  Nichols  v.  Ketcham.  19 
Johns.  (N.  Y.)  84.  Compare  Sweeney  v.  Haw- 
thorne. 6  Nev.  129. 

Crediting  Purchase  Money  Where  Owner  of  Two 
Executions  Purchases. —  Where  the  owner  of  two 


executions  against  the  same  person  purchases 
property  under  the  junior  execution,  he  is 
Lound  to  give  credit  to  the  senior  execution. 
Brown  v.  Hamlin,  23  Miss.  392. 

6.  Purchase  Money  Stands  in  Lieu  of  Property 
Sold.  —  Matthews  v.  Duryee,  45  Barb.  (N.  Y.) 
69,  affirmed  4  Keyes  (N.  Y.)  525. 

7.  Necessity  to  Recognize  Seniority  of  Liens  — 
Georgia.  —  L  :en  v.  Hill,  101  Ga.  258. 

Illinois.  —  People  v.  Courson,  87  111.  App. 
254;  Royston  v.  John  Spry  Lumber  Co.,  85  111. 
App.  223,  affirming  184  111.  539. 

Indiana.  —  Roeder  v.  Keller,  135  Ind.  692; 
Carnahan  v.  Yerkes,  87  Ind.  62. 

Kansas.  —  J.  M.  W.  Jones  Stationery,  etc., 
Co.  v.  Hentig,  29  Kan.  75. 

Mississippi.  —  Reed  v.  Haviland,  38  Miss. 
323;  Heizer  v.  Fisher,  13  Smed.  &  M.  (Miss.) 
672. 

New  York.  —  Van  Camp  v.  Searle,  147  N.  Y. 
150;  Averill  v.  Loucks,  6  Barb.  (N.  Y.)  470; 
Peck  v.  Tiffany,  2  N.  Y.  451. 

North  Carolina.  —  Gambrill  Mfg.  Co.  v.  Wil- 
cox, in  N.  Car.  42;  Holman  v.  Miller,  103  N. 
Car.  118;  Williams  v.  Weaver,  94  N.  Car.  134; 
Sawyers  v.  Sawyers,  93  N.  Car.  321  ;  Cannon 
v.  Parker,  81  N.  Car.  320.  See  also  James  v. 
Markham,  128  N.  Car.  380. 

Pennsylvania.  —  Gillespie  v.  Keating,  180  Pa. 
St.  150,  57  Am.  St.  Rep.  622,  affirming  17  Pa. 
Co.  Ct.  418;  Mettfett  v.  Mohn,  171  Pa.  St.  395  ; 
Sweet'  v.  Williams,  162  Pa.  St.  94;  Hoerner  v. 
Cordell,  10  Pa.  Super.  Ct.  314. 

Money  Due  for  Use  and  Occupation  is  not  to 
be  preferred,  as  rent,  to  execution  process  in 
the  application  of  the  proceeds.  Farmers'  Bank 
v.  Cole.  5  Harr.  (Del.)  418. 

Where  Sale  Is  Made  in  Violation  of  Injunction. 
—  Where  an  execution  is  issued  during  the 
pendency  of  an  injunction  against  the  collec- 
tion of  the  money  due  upon  a  judgment  it  is 
without  effect ;  and  even  if  the  injunction  be 
dissolved  by  consent  after  the  sale  and  before 
the  return  of  the  process,  such  process  will  not 
share  in  the  proceeds.  Newlin  v.  Murray,  63 
N.  Car.  566. 
Proceeds  of  Grain  Grown  upon  Land  Sold. —  In 
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Duty  of  Sheriff  to  Make  Proper  Distribution  of  Proceeds.  —  If  the  sheriff,  instead  of 
paying  the  proceeds  of  the  sale  into  court  and  asking  the  court  to  make  distri- 
bution, assumes  to  distribute  the  fund  among  creditors  and  to  decide  ques- 
tions of  priority,  he  does  so  at  his  peril,  and  will  be  responsible  to  any  creditor 
whose  rights  he  disregards.1 

Distribution  in  Accordance  with  Principles  of  Equity.  —  The  distribution  of  money  in 
the  hands  of  the  sheriff  is  an  equitable  proceeding.  The  court  out  of  which 
the  execution  issued  is,  for  the  occasion,  acting  as  a  court  of  chancery.  As 
such  it  should  recognize  and  protect  the  equitable  interests  of  the  holders  of 
executions.2 

Application  of  Rules  of  Law  by  Courts  of  Equity.  —  Courts  of  equity,  in  the  adminis- 
tration of  assets,  follow  the  rules  of  law  in  regard  to  legal  assets,  and  recognize 
and  enforce  all  antecedent  liens,  and  claims,  and  charges  existing  upon  the 
property,  according  to  their  priorities.3 

Conflicts  with  Mortgagees  and  Other  Lien  Holders.  —  In  Georgia  it  has  been  held  that 
where  property  is  sold  subject  to  a  mortgage  which  was  executed  before  the 
rendition  of  the  judgment  upon  which  the  execution  was  issued,  the  purchaser 
takes  subject  to  the  lien  of  the  mortgage,  and  therefore  the  execution  creditor 
rather  than  the  mortgagee  is  entitled  to  the  proceeds  of  the  sale  unless  the 
mortgagee  has  previously  agreed  to  obtain  his  lien  and  suffer  the  entire  interest 
in  the  property  to  be  sold,  coming  in  for  distribution  of  the  proceeds.4 

Duty  of  Sheriff  to  Pay  Taxes  Out  of  Proceeds.  —  A  sheriff  who  sells  property  to 
satisfy  a  writ  of  execution  and  judgment  against  the  defendant  has,  by  virtue 
of  that  writ  or  of  his  office,  no  concern  with  the  taxes  that  may  be  due  from 
the  defendant,  unless  some  duty  in  respect  of  them  is  imposed  upon  him  by 
statute.  He  is  not  the  officer  charged  by  law  with  the  collection  of  taxes, 
but  an  officer  of  the  court,  while  so  acting,  to  execute  its  judgment.  By  the 
common  law  the  purchaser  of  the  property,  if  taxes  be  due  thereon,  would 
take  it  cum  onere t  and  the  sheriff  be  required  to  pay  the  plaintiff  in  the  execu- 
tion the  proceeds  of  the  sale,  less  the  costs  that  are  taxed  and  his  commissions, 

Stambaugh  v.  Yeates,  2  Rawle  (Pa.)  161,  after  (N.  Y.)  519;  Purdy  v.  Doyle,  1  Paige  (N.  Y.) 

an  execution  had  been  levied  on  land,  grain  was  558;  De  La  Vergne  v.  Evertson,  1  Paige  (N. 

sold  on  it;  another  creditor  levied  on  the  grain  Y.)   182,  19  Am.  Dec.  411. 

and  sold  it ;  and  afterwards  the  land  was  sold         4.  Sale   Subject   to   Mortgage.  —  Harwell  v. 

on  a  venditioni  exponas  issued  on  the  first  ex-  Fitts,  20  Ga.  723  ;  Hynds  Mfg.  Co.  v.  Oglesby, 

ecution.     It  was  held  that  the  creditor  who  etc.,  Grocery  Co.,  93  Ga.  542,  wherein  it  was 

levied  on  the  grain  was  entitled  to  the  proceeds  held  that  although  it  was  announced  at  the 

thereof.  sale  that  the  entire  estate  would  be  sold,  yet, 

1.  Duty  of  Sheriff  to  Make  Proper  Distribution  as  the  plaintiff  in  execution  did  not  consent  to 
of  Proceeds. —  Cannon  v.  Parker,  81  N.  Car.  such  sale,  the  interest  sold  was  merely  the 
320  ;  Isler  v.  Colgrove,  75  N.  Car.  334.  equity  of  redemption.    Citing  Tarver  v.  Ellison, 

2.  Distribution  in  Accordance  with  Principles  of  57  Ga.  54,  and  distinguishing  Baker  v.  Gladden, 
Equity.  —  Price  v.  Bradford,  5  Ga.  364,  per  72  Ga.  469.  See  also  Lawson  v.  Jordan,  19 
Nisbet,  J.  See  also  Horsey  v.  Beveridge,  4  Ark.  297.  70  Am.  Dec.  596 ;  Andrews  v.  Doe, 
Mackey  (D.  C.)  291  ;  Green  v.  Hill,   101  Ga.  6  How.  (Miss.)  554,  38  Am.  Dec.  450. 

258.  Under  a  Statute  of  Iowa  it  has  been  held  that 

Where   Creditor's   Bill  Is  Filed. — Where    a  where  property  is  sold  subject  to  a  mortgage, 

creditor  of  the  execution  defendant  attacks  the  and  is  purchased  by  the  plaintiff  in  execution, 

sale  as  having  been  made  in  fraud  of  the  com-  the  full  amount  of  the  purchase  price  should 

plainant,  and  he  asserts  a  prior  lien,  if  the  be  applied  on  the  judgment  less  the  amount 

proceeds  are  still  in  the  hands  of  the  officer  which  the  purchaser  deposited  with  the  clerk 

who  made  the  sale,  the  court  will  direct  such  with  which  to  pay  the  mortgage.    Tyler  v.  Budd, 

proceeds  to  be  brought  into  court  and  will  grant  96  Iowa  29. 

a  preliminary  injunction  with  a  view  to  dis-         Sale  Subject  to  Prior  Mortgage  —  Surplus  After 

tributing  the  proceeds  so  as  to  protect  such  Paying  Plaintiff  in  Execution  Must  Be  Paid  to  De- 

piiority  as  the  claimant  may  be  able  to  assert.  fendant  in  Execution.-  -Tucker  V.  McCrie,  8  Kan. 

Taggart  v.  Phillips.  5  Del.  Ch.  237.  App.  228,  decided  under  Gen.  Stat.  Kan.  1897, 

3.  Application  ofRules  of  Law  by  Courts  of  Equity.  c.  95.  §  469.  Sec  also  Jenkins  v.  Green,  22 
—  Lawson  v.  Jordan,  19  Ark.  297,  70  Am.  Dec.  Kan.  562.  In  the  first  of  these  cases  it  was 
596 ;  Averill  v.  Loucks,  6  Barb.  (N.  Y.)  470  ;  held  that  even  though  the  mortgage  has  been 
Buchan  v.  Sumner,  2  Barb.  Ch.  (N.  Y.)  195,  47  assigned  to  the  purchaser,  he  is  not  entitled  to 
Am.  Dec.  305;  Codwise  v.  Gelston,  10  Johns.  the  surplus  proceeds. 
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the  sums  ascertained.1 

Rights  of  Purchaser  from  Defendant  in  Execution.  —  In  the  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale  of  real  estate  a  grantee  who  claims  the  land  under  a 
conveyance  from  the  defendant  in  the  execution  anterior  to  the  judgments 
against  him  is  not  entitled  to  the  proceeds  of  sale  in  preference  to  the  judg- 
ment creditors.  If  his  title  be  valid  it  may  be  set  up  against  the  claim  of  the 
purchaser  at  the  sheriff's  sale.a 

Payment  of  Surplus  to  Grantee  in  Execution.  —  A  grantee  of  land  sold  under  an 
execution  against  the  grantor,  the  execution  having  been  issued  on  a  judg- 
ment entered  previously  to  the  conveyance,  is  as  against  the  grantor  entitled 
to  the  surplus.3 

b.  Statutory  Provisions.  —  Of  course,  in  the  distribution  of  proceeds 
arising  from  a  sheriff's  sale  it  is  necessary  to  have  regard  to  whatever  statutes 
there  may  be  which  fix  the  priorities  of  creditors  and  prescribe  how  distributions 
shall  be  made.4 

c  As  Between  Conflicting  Judgments. — On  a  rule  to  show  cause, 
precedence  over  a  senior  judgment  will  be  given  to  a  junior  judgment  creditor 
where  it  appears  that  such  junior  judgment  was  without  consideration  and 
was  a  device  to  hinder  and  defraud  creditors. 5 

d.  AS  BETWEEN  RIVAL  EXECUTIONS  ■ —  Payment  of  Senior  Execution  Where  Sale  Is 
Made  under  Junior  Execution.  —  In  some  jurisdictions,  where  a  sheriff  makes  a  sale 
of  land  under  a  junior  execution  the  title  passes  subject  to  the  lien  of  a  prior 
judgment  or  execution,  and  the  money  realized  from  such  sale  cannot  be 
applied  to  the  payment  of  a  senior  judgment  lien,  but  this  doctrine  does  not 
apply  where  personal  property  is  sold.6 

the  equity  of  the  holder  of  the  deed  is  su- 
perior to  that  of  the  junior  judgment  creditors. 
The  party  holding  the  conveyance  from  the 
judgment  debtor,  by  resorting  to  a  court  of 
equity,  has  a  right  to  the  fund  in  preference  to 
the  junior  judgment  creditors.  Crawford  v. 
Williams,  76  Ga.  792. 

4.  Observance  of  Statutes. —  See  the  statutes  of 
the  various  states  and  also  the  following  cases  : 
Moores  v.  Peycke,  44  Neb.  405  ;  Timmes  v. 
Metz,  156  Pa.  St.  384;  Rees  v.  Hulings,  9  Pa. 
Super.  Ct.  265  ;  Allentown  Nat.  Bank  v.  Helios 
Dry  Color,  etc.,  Co.,  9  Pa.  Super.  Ct.  275 ; 
Egleston  v.  Levan,  15  Pa.  Co.  Ct.  206;  Garret- 
son  v.  Harris.  13  Pa.  Co.  Ct.  333;  Strang  v. 
Adams,  4  Pa.  Dist.  212  :  Atkinson  v.  Atkinson, 
4  Pa.  Dist.  291  ;  Wolf  v.  Tillinghast,  3  Pa. 
Dist.  388 ;  Coates  v.  Wright,  3  Pa.  Dist.  392 ; 
Witmer  v.  Miller,  2  Pa.  Dist.  239. 

Assignee  of  Judgment  —  Where  Statute  Makes 
Judgment  Negotiable.  —  Where  a  statute  au- 
thorizes the  transfer  and  assignment  of  judg- 
ments and  executions,  they  are  negotiable,  and 
an  assignee  of  the  plaintiff  in  execution,  or 
even  a  remote  assignee,  is,  upon  the  distribu- 
tion of  money  in  the  hands  of  the  sheriff,  en- 
titled to  such  share  of  such  money  as  the 
original  assignor  would  have  had.  Price  -•. 
Bradford,  5  Ga.  364. 

5.  Attack  upon  Senior  Judgment  for  Fraud.  — 
Wandling  v.  Thompson.  41  N.  J.  L.  309. 

6.  Payment  of  Senior  Execution  Where  Sale  Is 
Made  under  Junior  Execution.  —  Caldwell  v. 
Houser,  108  Ala.  125.  declaring  that  such  doc- 
trine does  not  apply  to  siles  nf  personalty.  See 
also  Rankin  v.  Scott,  12  Wheat.  (U.  S.)  177: 
Lancaster  v.  Jordan.  78  Ala.  197 :  Commercial 
Bank  v.  Yazoo  County.  6  How.  (Miss.)  530,  38 
Am.  Dec.  447.     See  further  Decatur  Charcoal 
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1.  Duty  of  Sheriff  to  Pay  Taxes  Out  of  Proceeds. 

—  Holding  v.  Thomas,  62  Ala.  4,  per  Manning, 
J.  This  case,  however,  was  decided  under  a 
statute  of  Alabama  which  declared  it  to  be  the 
duty  of  the  sheriff  to  pay  taxes  out  of  the  first 
money  received  by  him  from  the  sale.  It  was 
held  that  the  statute  had  no  application  to 
taxes  due  to  a  city  beyond  its  state  and  county 
taxes.  ' 

Priority  of  General  Judgment  Creditor*  ovsr 
Vendor  Claiming  Unpaid  Purchase  Money.  — 
In  Wilkerson  v.  Burr,  10  Ga.  117,  land  was  sold 
and  the  vendor  retained  the  title  in  his  own 
hands,  taking  notes  from  the  purchaser  pay- 
able in  fourteen  quarterly  instalments.  When 
two  of  the  notes  became  due  the  vendor  re- 
covered a  judgment  on  them,  the  land  was  sold 
under  execution,  and  after  paying  the  judg- 
ment, a  balance  remained  in  the  hands  of  the 
sheriff  which  was  claimed  by  other  judgment 
creditors  of  the  purchaser.  The  vendor  there- 
upon filed  a  bill  in  equity  asserting  his  lien  as 
vendor  and  praying  to  have  such  fund  in  the 
hands  of  the  sheriff  applied  to  the  balance  due 
for  the  land.  It  was  held  that  the  bill  was  not 
maintainable  and  that  the  fund  should  go  to 
the  general  judgment  creditors. 

2.  Bights  of  Purcha»er  from  Defendant  in  Execu- 
tion.—  Helfrich's  Appeal,  15  Pa.  St.  382. 

3.  Payment  of  Surplus  to  Grantee  in  Execution. 

—  Every  v.  Edgerton,  7  Wend.  (N.  Y.)  259. 
Eights  of  Purchassr  from  Defendant  in  Execu- 
tion as  Against  Junior  Judgments. —  Where,  after 
a  judgment  has  been  rendered  and  execution 
issued,  the  defendant  in  execution  conveys  the 
lands,  and  subsequently  other  judgments  against 
him  are  rendered,  if  the  land  is  sold  under  the 
senior  execution  and  the  fund  brought  into 
court,  after  satisfying  such  senior  execution. 
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Where  Priority  Is  Obtained  by  Making  First  Levy.  —  In  some  jurisdictions  the  rule 
is  that  when  several  executions  are  placed  in  the  hands  of  different  officers  a 
prior  lien  attaches  in  favor  of  the  first  levy,  even  though  made  upon  a  junior 
execution  and  one  which  came  last  to  the  hands  of  the  officer.1 

Where  Personal  Property  Is  Sold  under  Executions  Coming  to  Sheriff  at  Different  Times. 
—  Where  several  executions  come  to  the  hands  of  the  sheriff  at  different 
times  and  he  sells  personal  property  under  the  last,  the  others  are  to  be  paid 
first,  this  being  because  the  property  levied  upon  is  bound  by  the  executions 
from  the  time  of  the  delivery  of  them  to  him.3 

Laches  on  Part  of  Senior  Judgment  Creditor.  — ■  Where  there  is  a  Contest  over  the 
distribution  of  the  proceeds  and  a  judgment  is  rendered  awarding  the  fund  to 
one  of  the  creditors,  which  judgment  is  afterwards  affirmed  on  certiorari,  it 
is  too  late  for  the  holder  of  a  senior  judgment  to  interpose  a  claim  to  the  fund, 
he  having  shown  no  diligence  in  asserting  his  rights  and  making  no  excuse  for 
his  delay.3 


Chemical  Works  v.  Moses,  89  Ala.  542  ;  Bagby 
v.  Reeves,  20  Ala.  427.  See  contra,  State  v. 
Vickory,  1  Harr.  (Del.)  193,  note;  State  v. 
Salyers,  19  Ind.  432;  Steel  v.  Hanna,  8  Blackf. 
(Ind.)  326;  Harrison  v.  Stipp,  8  Blackf.  (Ind.) 
455;  McMahon  v.  Thompson,  2  Ind.  114.  See 
also  Bagby  v.  Reeves,  20  Ala.  427 ;  Quinn  v. 
Wiswall,  7  Ala.  645  ;  Campbell  v.  Spence,  4  Ala. 
543,  39  Am.  Dec.  301  ;  Lawson  v.  Jordan,  19 
Ark.  297,  70  Am.  Dec.  596 ;  Love  v.  Williams, 
4  Fla.  126;  Macon  Sav.  Bank  v.  Carter,  107 
Ga.  778 ;  Thomson  v.  McCordel,  27  Ga.  273  ; 
Benton  v.  Shreeve,  4  Ind.  66  ;  Mobile,  etc.,  R. 
Co.  v.  Trotter,  36  Miss.  416;  Robinson  v. 
Green,  6  How.  (Miss.)  228;  Hand  v.  Grant,  10 
Smed.  &  M.  (Miss.)  514;  Peck  v.  Tiffany,  2  N. 
Y.  451;  Philip  Kling  Brewing  Co.  v.  Mosher, 
23  Pa.  Co.  Ct.  265. 

Purchase  Subject  to  Prior  Lien. —  Where  the 
sale  is  made  under  an  execution  issued  upon  a 
junior  judgment  the  purchaser  acquires  in 
effect  only  an  equity  of  redemption.  To  per- 
fect his  title  he  must  pay  off  all  prior  liens ; 
if  this  is  not  done  within  a  reasonable  time,  a 
sale  will  be  justified  under  a  first  or  prior  lien 
and  the  purchaser  at  such  second  sale  will  ac- 
quire a  good  title.  Isler  v.  Colgrove,  75  N. 
Car.  334.  See  also  Halyburton  v.  Greenlee,  72 
N.  Car.  3!  6. 

In  Mississippi  it  has  been  held  that  where 
judgments  are  rendered  on  the  same  day  and 
executions  are  levied  at  the  same  time,  and  the 
officer  demands  an  indemnifying  bond,  the 
plaintiff  in  execution  who  complies  with  such 
demand  is  entitled  to  'priority,  where  the  other 
plaintiff  in  execution  declines  to  give  such  bond. 
Townsend  v.  Henry,  26  Miss.  203. 

In  North  Carolina  it  is  well  settled  that  where 
a  sheriff  has  levied  upon  property  under  a  fi.  fa. 
and  before  he  has  completed  execution  by  sale 
another  fi.  fa.  comes  to  his  hand  with  a  prior 
lien,  he  should  apply  the  proceeds  of  sale  to 
the  first.  Worsley  v.  Bryan,  86' N.  Car.  343,  60 
Am.  Rep.  416,  citing  Green  v.  Johnson,  2 
Hawks  (9  N.  Car.)  309,  and  Allemong  v.  Alli- 
son. 1  Hawks  (8  N.  Car.)  325. 

In  Pennsylvania  it  has  been  held  that  the 
proceeds  of  the  sale  of  personal  property  levied 
and  sold  upon  three  writs  of  fieri  facias  must 
be  appropriated  to  the  first  which  came  to  the 
hands  of  the  sheriff,  although  the  property 
sold  was  acquired  by  the  debtor  after  the  first 


two  executions,  and  before  the  third  came  to 
the  sheriff's  hands.  Shafner  v.  Gilmore,  3  W. 
&  S.  (Pa.)  438. 

Deduction  of  Costs  of  Second  Execution  Before 
Distribution  to  Plaintiff  in  First  Execution.  — 
Kiefer  v.  Kiefer,  14  Pa.  Co.  Ct.  54s,  wherein 
two  executions  were  issued  upon  judgments  by 
confession  and  the  second  execution  contained 
a  waiver  of  exemption,  the  amount  realized  by 
the  sale  being  less  than  the  exemption. 

1.  Where  Priority  Is  Obtained  by  Making  First 
Levy.  —  Million  v.  Com.,  1  B.  Mon.  (Ky.)  310, 
36  Am.  Dec.  580,  citing  Kilby  v.  Haggin,  3  J.J. 
Marsh.  (Ky.)  212,  and  Harrison  v.  Wilson,  2 
A.  K.  Marsh.  (Ky.)  551.  See  also  Commercial 
Bank  v.  Yazoo  County,  6  How.  (Miss.)  530,  38 
Am.  Dec.  447;  Walker  v.  Anderson,  31  Tex. 
646. 

Where  Deputy  Improperly  Fails  to  Levy  Exe- 
cution Which  First  Comes  to  His  Hands.  —  While 
it  is  conceded  that  in  the  case  of  distinct 
officers  the  first  levy  gives  the  prior  lien,  yet 
in  the  case  of  the  same  officer,  in  the  discharge 
of  impartial  justice  between  litigants,  it  is  his 
duty  and  that  of  his  deputies  to  levy  that  first 
which  first  came  to  his  or  their  hands  ;  and  if 
his  deputy  levies  the  junior  execution  first,  it 
is  his  duty,  upon  being  apprised  of  the  fact,  to 
pay  the  money  to  the  plaintiff  in  the  senior  ex- 
ecution. Kennon  v.  Ficklin,  6  B.  Mon.  (Ky.) 
414,  44  Am.  Dec.  776. 

2.  Where  Personal  Property  Is  Sold  under  Exe- 
cutions Coming  to  the  Sheriff  at  Different  Times. 

—  Hanauer  v.  Casey,  26  Ark.  352.  See  also 
Russell  -•.  Gibbs,  5  Cow.  (N.  Y.)  390;  Peck  v. 
Tiffany.  2  N.  Y.  451. 

Executions  Issued  on  Same  Day.  —  The  pro- 
ceeds of  land  sold  by  a  sheriff  under  two 
executions,  both  issued  on  the  same  day,  must 
be  appropriated  by  the  sheriff  to  the  satisfac- 
tion of  the  eldest  judgment  first,  and  not 
divided  pro  rata.  A  judgment  obtained  on  the 
first  day  of  the  term  is  older  than  one  ob- 
tained on  the  succeeding  day  of  the  same  term. 
The  English  doctrine  regarding  the  whole  term 
as  one  day,  and  making  each  judgment  relrte 
back  to  the  first  day  of  the  term,  is  not  in 
force  here,  being  contradicted  by  the  letter  and 
spirit  of  our  statutes  and  the  unvaried  prac- 
tice under  them.     Friar  v.  Rny.  5  Mo.  sro. 

3.  Laches  on  Part  of  Senior  Judgment  Creditor. 

—  Walker  7'.  Inman.  78  Ga.  53. 
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Soope  of  Section. 


e.  As  Between  Rival  Executions  and  Attachments  —  Priority  of  Exe- 
cutions over  Attachments.  —  Executions  which  are  prior  to  attachments  are  to  be 
paid  first. 1 

3.  Payment  of  Fund  into  Court  —  a.  At  Instance  of  Sheriff.  —  If  the 
officer  has  doubts  as  to  the  right  of  the  plaintiff  in  execution  to  receive  the 
money,  he  may  pay  it  into  court  and  thereby  discharge  himself  from 
responsibility.2 

b.  Rule  to  Show  Cause  Where  there  Are  Conflicting  Claims.  — 
If  a  third  person  claims  a  right  to  the  proceeds  of  the  sale  he  may  obtain  a 
rule  upon  the  officer  to  show  cause  why  the  money  should  not  be  paid  into 
court;  when  such  rule  is  ordered  the  claimant  may  assert  his  superior  right 
to  the  money  or  any  part  of  it  over  that  of  the  plaintiff  under  whose  execu- 
tion the  money  was  levied,  and  the  court  will,  in  its  discretion,  hear  and 
determine  such  contested  claims.3 

4.  Liability  of  Sheriff  as  Respects  Purchase  Money.  —  Where  the  officer  pays 
over  the  proceeds  to  one  who  is  not  entitled  to  them,  the  party  to  whom  they 
should  have  been  paid  has  a  right  of  action  against  the  officer  and  also  against 
the  recipient  of  the  proceeds  where  the  latter  received  them  with  full  notice 
of  the  true  ownership;4  and  it  has  been  held  that  before  bringing  an  action 
against  the  sheriff  for  failure  to  turn  over  to  the  defendant  in  execution  the 
surplus  money  remaining  in  the  officer's  hands  after  satisfying  the  execution, 
no  demand  is  necessary.5 

XXVI.  Title  Acquired  by  Purchaser  —  1.  Scope  of  Section.  —  It  is  the  pur- 
pose of  this  section  to  treat  of  the  title  acquired  by  a  purchaser  at  execution 
sale  solely  from  the  standpoint  of  the  effect  of  the  sale  in  transmitting  to  the 
purchaser  the  debtor's  title.  Obviously,  questions  concerning  the  nature  of 
the  title  obtained  by  the  purchaser,  dependent  on  the  qualities  or  nature  of 

1.  Priority  of  Executions  over  Attachments.  — 

Jones  v.  English,  168  Pa.  St.  438. 

In  Arkansas  if  land  is  sold  under  execution, 
and  the  levy  of  a  prior  attachment  is  thereby 
discharged,  the  proceeds,  or  so  much  thereof 
as  is  necessary,  should  be  applied  in  payment 
of  the  judgment  under  the  prior  attachment. 
Hanauer  v.  Casey,  26  Ark.  352,  which  case  was 
decided  under  a  statute. 

2.  Voluntary  Payment  by  Sheriff  into  Court.  — 
Wortman  v.  Conyngham,  Pet.  (C.  C.)  243. 

In  Nebraska  it  has  been  held  that  it  is  the 
duty  of  the  sheriff  to  pay  the  proceeds  of  a  sale 
under  an  execution  to  the  parties  entitled  to  it, 
and  not  to  bring  the  money  into  court.  Luce  "'. 
Foster,  42  Neb.  818. 

3.  Rule  to  Show  Cause  Where  there  Are  Con- 
flicting Claims. —  Wortman  v.  Conyngham,  Pet. 
(C.  C.)  243.  See  also  Trapnall  v.  Jordan,  7 
Ark.  430. 

Costs  of  Bringing  Fund  into  Court. —  When 
money  arising  from  a  sale  under  execution  is, 
upon  a  rule  to  distribute  the  same,  awarded  to 
one  holding  a  lien  superior  to  that  under  which 
the  sale  was  had,  the  fund  is  taxable  with  all 
the  expenses  of  bringing  it  into  court,  but  not 
with  the  costs  incurred  in  obtaining  the  ex- 
ecution. Buena  Vista  Loan,  etc.,  Bank  v.  Grier, 
114  Ga.  398. 

Conflicting  Claims  Between  Plaintiff  in  Execu- 
tion and  Purchaser  Claiming  Proceeds  under 
Process  in  His  Favor. —  When  property  is  sold 
under  execution,  and  the  purchaser  at  first  re- 
fuses to  comply  with  his  bid.  but  after  a  second 
sale  of  the  property,  at  which  he  again  becomes 
the  purchaser,  he  pays  the  amount  of  his  bid 
at  the  first  sale,  as  such,  and  brings  a  rule 


against  the  officer,  claiming  the  money  under  a 
process  in  his  favor  against  the  person  whose 
property  was  sold,  and  the  holder  of  the  process 
under  which  the  sale  was  had  becomes  a  party 
to  the  proceedings  and  claims  the  amount  in 
the  officer's  hands  as  the  proceeds  of  the  first 
sale,  neither  of  the  parties  setting  up  any  claim 
to  the  fund  under  the  second  sale,  as  between 
these  parties  the  right  to  the  fund  will  be 
determined  as  if  the  second  sale  had  not 
taken  place.  De  Vaughn  v.  Byrom,  110  Ga. 
904. 

4.  Liability  of  Sheriff  as  Respects  Purchase 

Money. —  Gillig  v.  Grant,  23  N.  Y.  App.  Div. 
596,  citing  Ex  p.  Simmonds,  16  Q.  B.  D.  308; 
Ex  />.  James,  L.  R.  9  Ch.  609,  and  Gillig  v. 
Treadwell  Co.,  151  N.  Y.  552. 

5.  Necessity  for  Demand  Before  Bringing  Action 
Against  Sheriff.  —  Ainslie  v.  Rapelje,  3  U.  C.  Q. 
B.  275. 

Duty  of  Sheriff  to  Apply  Money  to  Senior  Exe- 
cution —  Payment  by  Sheriff  at  His  Own  Risk.  — 

In  South  Carolina  it  has  been  held  that  a  sheriff 
is  bound  to  take  notice  of  the  liens  in  his 
office  and  to  pay  money  collected  by  him  under 
official  authority  to  the  oldest  execution.  And 
when  he  pays  money  to  a  junior  execution  he 
does  so  at  his  own  risk,  and  he  will  be  held 
liable  for  the  consequences  either  by  rule  or 
action  at  law.  Cooper  -•.  Scott,  2  McMull.  L. 
(S.  Car.)  150,  decided  under  Act  S.  Car.  1839, 
p.  ^o.  §  21. 

Receipt  of  Pavment  in  Confederate  Currency.  — 

In  Bulow  v.  Witte,  3  S.  Car.  308,  it  was  held 
that  a  sale  made  by  a  master  in  1862  was  not 
void  merely  because  the  officer  received  the  pay- 
ment in  confederate  currency. 
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the  title  held  by  the  debtor,  are  rriore  appropriately  treated  elsewhere  in  this 
work. 1 

2.  Necessity  of  Valid  Judgment  and  Execution.  —  One  predicating  title  to 
property  on  an  execution  sale  must  show  that  there  was  a  valid  subsisting 
judgment  under  which  the  sale  was  made  pursuant  to  a  valid  execution. a 
Thus,  a  sale  under  a  judgment  which  has  been  satisfied  is  void  and  passes  no 
title,3  even  to  one  who  purchased  in  good  faith  and  without  notice  that  the 
judgment  had  been  satisfied.4  If,  however,  the  judgment  is  merely  voidable 
and  not  void,  a  purchaser  who  is  not  a  party  to  the  judgment  will  take  such 
title  as  the  debtor  has.5  If  the  sale  is  void,  mere  acquiescence  by  the  debtor 
in  the  purchaser's  possession  will  not  preclude  another  sale  thereof  under 
execution  against  the  debtor.0 

3.  Payment  of  Bid  as  Condition  Precedent  to  Title.  —  The  highest  bidder 
acquires  no  title  to  the  thing  purchased  but  by  the  payment  of  the  purchase 
price.7  If  the  statute  authorizes  a  sale  to  be  made  only  for  cash,  a  convey- 
ance of  land  to  the  purchaser  without  payment  of  the  bid  in  cash  passes  no 
title.8  This  rule  is  also  applicable  to  sales  of  personal  property,  and  is  based 
on  the  theory  that  the  sheriff  is  a  special  agent  and  can  act  only  within  the 
scope  of  his  powers  under  the  law.9 

4.  As  Affected  by  Irregularities  in  Proceedings  and  Sale.  —  Where  an  execu- 
tion is  regular  on  its  face  the  purchaser  at  the  sale  held  thereunder  cannot  be 
injuriously  affected  by  any  irregularities  in  the  proceedings  which  resulted  in 
the  sale,  unless  they  were  of  such  character  as  to  render  the  proceedings 
wholly  void.10    In  some  jurisdictions  such  is  the  rule  though  the  execution 


1.  Dower.  —  As  to  whether  purchasers  of 
lands  on  execution  against  the  husband  take 
subject  to  the  widow's  dower,  see  the  title 
Dower,  vol.  io,  p.  154. 

Sale  of  Partner's  Interest  in  Partnership  Prop- 
erty, see  the  title  Partnership,  vol.  22,  p.  103. 

Sale  of  Interest  of  Joint  Tenant  or  Tenant  in 
Common,  see  the  title  Joint  Tenants  and  Ten- 
ants in  Common,  vol.  17,  p.  707. 

2.  Necessity  of  Valid  Judgment.  —  Marsh  v. 
Sherman,  12  Ind.  358;  Ferrier  v.  Deutchman, 
in  Ind.  330;  Sanders  v.  Rains,  10  Mo.  770; 
McCauley  v.  Williams,  122  N.  Car.  293;  Tenan 
v.  Cain,  188  Pa.  St.  242.  See  the  title  Execu- 
tions, vol.  1 1,  p.  610. 

Sale  under  Fraudulent  Judgment  Passes  No  Title 
to  Creditor. —  Stern  v.  Austern,  120  N.  Car.  107. 

Necessity  of  Valid  Execution.  —  Meredith  v. 
Scallion,  51  Ark.  361;  Stotsenburg  v.  Stotsen- 
burg,  75  Ind.  538. 

Superseded  Judgment.  —  Bullard  v.  McArdle, 
98  Cal.  355,  35  Am.  St.  Rep.  176. 

3.  Sale  under  Satisfied  Judgment  Passes  No 
Title.  —  Weston  v.  Clark,  37  Mo.  568;  Huff  v. 
Morton,  83  Mo.  399 ;  Jackson  v.  Anderson,  4 
Wend.  (N.  Y.)  474:  Craft  v.  Merrill,  14  N.  Y. 
456;  Swan  v.  Saddlemire,  8  Wend.  (N.  Y.) 
676;  Jackson  v.  Cadwell.  1  Cow.  (N.  Y.)  622; 
Finlcy  v.  Gaut,  8  Baxl.  (Tenn.)  148. 

4.  Purchaser  Without  Notice  of  Satisfaction.  — 
Kennedy  v.  Duncklee,  1  Gray  (Mass.)  65  ;  Mc- 
Clure  v.  Logan,  59  Mo.  234  {overruling  Reed  v. 
Austin,  9  Mo.  722,  45  Am.  Dec.  336]  ;  Wood  v. 
Colvin,  2  Hill  (N.  Y.)  566,  38  Am.  Dec.  598; 
Frost  v.  Yonkers  Sav.  Rank,  70  N.  Y.  553,  26 
Am.  Rep.  627.  Compare  Saunders  v.  Gould,  124 
Pa.  St.  237;  Kezar  v.  Flkins.  52  Vt.  119. 

6.  Where  Judgment  Merely  Voidable.  —  Park 
v.  Darling,  4  Cush.  (Mass.)  197;  Lenox  v. 
Clarke,  52  Mo.  115;  Heard  v.  Sack.  81  Mo.  610. 
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See  infra,  this  title,  Effect  of  Modification,  Va- 
cation, or  Reversal  of  Judgment. 

6.  Murray  v.  Briggs,  29  Wash.  245. 

7.  Payment  of  Bid. —  Hardesty  v.  Wilson,  2 
Gill  (Md.)  481;  Askew  v.  Ebberts,  22  Cal.  265. 

8.  Payment  in  Cash.  —  Chapman  v.  Harwood, 
8  Blackf.  (Ind.)  83. 

9.  False  Receipt  by  Sheriff.  —  Thus,  where  on 
the  sale  of  personal  property  the  sheriff  exe- 
cuted to  the  bidder  a  receipt  for  the  purchase 
money,  but  did  not  as  a  fact  receive  any  money, 
the  sale  was  held  void.  McCormick  v.  Wood, 
72  Ind.  518. 

10.  Purchaser  Not  Affected  by  Irregularities  — 
Arizona.  —  Oliver  v.  Dougherty,  (Ariz.  1902)  68 
Pac.  Rep.  553. 

Arkansas.  —  Adamson  v.  Cummins,  10  Ark. 
554;  Newton  v.  State  Bank,  14  Ark.  14;  Carden 
v.  Lane,  48  Ark.  216,  3  Am.  St.  Rep.  228;  Stotts 
v.  Brookfield,  55  Ark.  309. 

California.  —  McFall  v.  Buckeye  Grangers' 
Warehouse  Assoc.,  122  Cal.  468,  68  Am.  St. 
Rep.  47. 

Iowa. —  Love  v.  Cherry,  24  Iowa  204;  Shaffer 
v.  Bolander,  4  Greene  (Iowa)  201. 

Maine.  —  Ludden  v.  Kincaid,  45  Me.  411. 

Missouri.  —  Cabell  v.  Grubbs,  48  Mo.  353. 

North  Carolina.  —  Burton  v.  Spiers,  92  N. 
Car.  503. 

Texas. —  Riddle  v.  Turner,  52  Tex.  145; 
House  v.  Robertson.  (Tex.  Civ.  App.  1896)  34 
S.  W.  Rep.  640:  Howard  v.  North,  5  Tex.  316, 
51  Am.  Dec.  769. 

Compare  Morris  v.  Robey,  73  111.  462.  See 
also  Jackson  v.  Robins,  16  Johns.  (N.  Y.)  537. 

The  purchaser  must  look  to  see  that  there  is  a 
judgment  upon  which  to  found  an  execution: 
that  an  execution  has  been  issued  and  a  levy 
made  ;  but  is  not  hound  to  inquire  into  the  regu- 
larity of  all  the  ministerial  acts  of  the  sheriff 
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Quantum  of  Estate,  etc. 


creditor  himself  be  the  purchaser,1  unless  he  has  notice  of  or  is  privy  to  such 
irregularity.8  On  the  other  hand,  in  some  jurisdictions  the  execution 
creditor  3  and  his  attorneys  4  are  chargeable  with  constructive  notice  of  all 
irregularities.  The  title  of  the  purchaser  cannot  be  affected  by  delinquencies 
of  the  sheriff  committed  subsequent  to  the  sale,5  such  as  his  failure  to  make 
a  proper  return. e  As  to  what  irregularities  in  the  proceedings  leading  up  to 
the  sale  will  operate  to  render  the  sale  void,  reference  should  be  made  to  other 
parts  of  this  title.  In  determining  whether  statutory  provisions  are 
mandatory  or  merely  directory,  the  fact  that  the  execution  creditor  is  the 
purchaser  can  make  no  difference.7 

Waiver  of  irregularity.  —  If  the  execution  debtor  receives  and  retains  the  sur- 
plus of  a  bid  with  knowledge  of  the  irregularities,  he  cannot  thereafter  object 
to  the  purchaser's  title  on  that  ground.8 

5.  Quantum  of  Estate  or  Interest  Acquired  by  Purchaser  —  a.  PURCHASER 
Acquires  Debtor's  Title  or  Interest  Only.  —  There  is  no  warranty  of 
title  at  a  sheriff's  sale.  The  doctrine  of  caveat  emptor  in  all  its  vigor  is  applied 
to  such  sales.9  Except  as  modified  by  the  provisions  of  the  various  recording 
acts,10  it  may  be  stated  as  a  general  rule  that  the  purchaser  under  a  valid  sale 


before  or  after  the  sale.  Allen  v.  Parish,  3 
Ohio  187. 

Where  Execution  Issued  Without  Direction  of 
Judgment  Creditor.  —  A  bona  fide  purchaser 
would  not  be  prejudiced  by  the  error.  Sowles 
v.  Harvey,  20  Ind.  217,  83  Am.  Dec.  315.  But 
where  the  clerk  who  wrongfully  issued  the  exe- 
cution purchases  at  the  sale,  the  sale  will  be 
set  aside  at  the  instance  of  the  judgment  cred- 
itor. Lewis  v.  Phillips,  17  Ind.  108,  79  Am. 
Dec.  457.  See  also  infra,  this  title,  Effect  of 
Modification,  Vacation,  or.  Reversal  of  Judg- 
ment ;  and  the  title  Executions,  vol.  11,  p. 
616. 

Misrecital  of  Execution  as  to  Judgment.  — 

Courtland  Wagon  Co.  v.  Shields,  (Tenn.  Ch. 
1896)  56  S.  W.  Rep.  275.  See  also  the  title 
Executions  Against  Property,  8»Encyc.  of 
Pl.  and  Pr.  410. 

1.  Where  Execution  Creditor  Purchaser.  — 
Tuttle  v.  Gates,  24  Me.  395  ;  Coriell  v.  Ham,  4 
Greene  (Iowa)  460,  61  Am.  Dec.  134. 

2.  Conley  v.  Redwine.  109  Ga.  646,  77  Am. 
St.  Rep.  398;  Kilby  v.  Haggin,  3  J.  J.  Marsh. 
(Ky.)  213.  As  to  the  effect  of  fraudulent  prac- 
tices by  the  successful  bidder,  see  supra,  this 
title,  Vacation  of  Sale  —  Protection  of  Pur- 
chasers Who  Have  Not  Participated  in  Fraud 
or  Irregularity. 

3.  Execution  Creditor  Chargeable  with  Notice. 

—  Smith  v.  Huntoon.  134  111.  24,  24  Am.  St. 
Rep.  646  ;  Piel  v.  Brayer,  30  Ind.  332,  95  Am. 
Dec.  699 ;  Stotsenburg  v.  Stotsenburg,  75  Ind. 
538  ;  Bole  v.  Newberger,  81  Ind.  274.  See  infra, 
this  title,  Effect  of  Modification,  Vacation,  or 
Reversal  of  Judgment. 

4.  Attorney  of  Execution  Creditor.  —  Huffman 
v.  Gaines,  47  Ark.  226  ;  Jennings  v.  Carter,  53 
Ark.  242. 

5.  Guelot  v.  Pearce,  (Ky.  1897)  38  S.  W. 
Rep.  892. 

6.  Failure  to  Make  Proper  Return  —  California. 

—  Blood  v.  Light,  38  Cal.  653. 
Illinois.  —  Holman  v.  Gill,  107  111.  467. 
Kentucky.  —  Bell  v.   Weatherford,    12  Bush 

(Ky.)  505. 

Minnesota.  —  Millie  v.  Lombard,  32  Minn. 
259. 

Mississippi.  —  Duke  v.  Clark,  58  Miss.  465. 


Texas.  —  King  v.  Duke,  (Tex.  Civ.  App. 
1895)  31  S.  W.  Rep.  335. 

Vermont.  —  Gates  v.  Gaines,  10  Vt.  346;  Hill 
v.  Kendall,  25  Vt.  528  ;  Murray  v.  Chadwick,  52 
Vt.  293.    See  also  Bates  v.  Carter,  5  Vt.  602. 

See  also  supra,  this  title,  Sheriff's  Return  of 
Sale  —  Effect  on  Title  of  Purchaser  of  Failure 
to  Make  Return. 

7.  Construction  of  Statutes.  —  Meadows  v. 
Earles,  12  Lea  (Tenn.)  299. 

8.  Waiver  of  Irregularities.  —  Huffman  v. 
Gaines,  47  Ark.  226. 

9.  Caveat  Emptor  and  No  Warranty  —  Alabama. 
Goodbar  v.  Daniel,  88  Ala.  583,  16  Am.  St.  Rep. 
76;  Electric  Lighting  Co.  v.  Rust,  117  Ala.  680. 

California.  —  Meherin  v.  Saunders,  131  Cal. 
688  ;  Southard  v.  McBrown,  63  Cal.  545. 

Florida  Holland  v.  State,  15  Fla.  519. 

Illinois.  —  Vanscoyoc  v.  Kinder,  77  111.  151. 
Indiana.  —  Rodgers  v.  Smith,  2  Ind.  526. 
Iowa.  —  Hamsmith  v.   Espy,    19   Iowa  444; 
Holtzinger  v.  Edwards,  51  Iowa  383;  Jones  v. 
Blumenstein,  77  Iowa  366. 

Kentucky.  —  Harrison  v.  Shanks,  13  Bush 
(Ky.)  620;  Greer  v.  Wintersmith,  85  Ky.  516, 
7  Am.  St.  Rep.  613. 

Montana.  —  Story  v.  Black,  5  Mont.  26,  51 
Am.  Rep.  37. 

Nebraska.  —  Miller  v.  Finn,  1  Neb.  254  ;  But- 
ler v.  Fitzgerald,  43  Neb.  192,  47  Am.  St.  Rep. 
741  ;  Peterborough  Sav.  Bank  v.  Pierce,  54  Neb. 
712. 

Neiv  York.  —  Frost  v.  Yonkers  Sav.  Bank,  70 
N.  Y.  553,  26  Am.  Rep.  627. 

Ohio.  —  Oviatt  v.  Brown.  14  Ohio  294. 
Oregon.  —  Hexter  v.  Schmeider,  14  Oregon 
184;  Burrows  v.  Parker,  31  Oregon  57. 

Pennsylvania.  —  Smith  v.  Painter,  5  S.  &  R. 
(Pa.)  223,  9  Am.  Dec.  344:  Carson's  Sale.  6 
Watts  (Pa.)  140;  Stewart  v.  Freeman,  22  Pa. 
St.  123  :  Wells  v.  Van  Dyke,  106  Pa.  St.  111. 

South  Carolina.  —  Long  v.  McKissick,  50  S. 
Car.  218. 

10.  Effect  of  Recording  Acts. —  See  Mississippi 
Valley  Co.  v.  Chicago,  etc.,  R.  Co..  e8  Miss. 
846;  Lissa  v.  Posey,  64  Miss.  352.  See  also 
Nugent  v.  Priebatsch,  61  Miss.  402.  And  see 
infra,  this  subsection,  As  Affected  by  Recording 
Acts. 
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takes  just  what  title  the  defendant  in  the  execution  has.1  Thus,  if  the  legal 
title  is  in  the  debtor  and  the  equitable  estate  is  vested  in  another,  the  pur- 
chaser with  notice  will  take  only  the  bare  legal  title. *  The  contention  that  a 
sheriff's  sale  is  analogous  to  a  sale  in  market  overt,  and  that  for  that  reason  a 
purchaser  takes  title  to  property  sold  thereat,  though  the  debtor  had  none,  has 
been  explicitly  repudiated.3 

Title  of  Debtor  at  Time  of  Sale  or  Attaching  of  Lien  Passes.  — ■  Since  the  debtor's  title 
is  transmitted  to  the  purchaser  by  virtue  of  the  sale,  it  follows  that  the  pur- 
chaser acquires  only  such  title  as  the  debtor  has  at  that  time,4  unless  the  judg- 
ment or  execution  under  which  the  sale  is  had  is  a  lien  on  the  property  sold, 
in  which  case  the  sale  transmits  such  title  as  the  debtor  had  at  the  time  the 
lien  attached.5  A  title  acquired  by  the  debtor  subsequent  to  the  sale  does 
not,  of  course,  inure  to  the  benefit  of  the  purchaser,  nor  is  the  debtor 
estopped  to  assert  such  title.6 

b.  Only  Such  Title  as  Is  Levied  on  and  Purports  to  Be  Sold 
Passes.  —  The  rule  that  the  purchaser  takes  such  interest  as  the  execution 
debtor  had  is  subject  to  the  proviso  that  such  interest  is  levied  on.  The  pur- 
chaser acquires  no  greater  or  other  interest  than  is  levied  on.  If  the  levy  is 
on  a  limited  and  defined  interest  or  estate,  he  acquires  only  such  interest, 
though  the  debtor,  as  a  fact,  has  a  greater  interest.7    A  less  interest  than 


1.  Purchaser  Takes  Debtor's  Title  Only  —  Ala- 
bama.—  Electric  Lighting  Co.  v.  Rust,  117 
Ala.  680.  See  also  Gray  v.  Denson,  129  Ala. 
406. 

California.  —  Blakeman  v.  Puget  Sound  Iron 
Co.,  72  Cal.  321  ;  Southard  v.  McBrown,  63  Cal. 
545- 

Florida.  —  Holland  v.  State,  15  Fla.  519. 

Indiana. —  Miller  v.  Noble,  86  Ind.  527. 

Iozva.  —  Hamsmith  v.  Espy,  19  Iowa  444. 

Kentucky.  —  Greer  v.  Wintersmith,  85  Ky. 
516,  7  Am.  St.  Rep.  613. 

Massachusetts.  —  Buffum  v.  Deane,  8  Cush. 
(Mass.)  41. 

Mississippi.- — Kelly  v.  Mills,  41  Miss.  267; 
Walton  v.  Hargroves,  42  Miss.  18. 

Nebraska.  —  Westheitner  v.  Reed,  15  Neb. 
662;  Hart  v.  Beardsley,  (Neb.  1903)  93  N.  W. 
Rep.  423. 

New  York.  —  Jackson  v.  Anderson,  4  Wend. 
(N.  Y.)  474- 

North  Carolina.  —  Dail  v.  Freeman,  92  N. 
Car.  351  ;  Threadgill  v.  Redwine,  97  N.  Car. 
241. 

Pennsylvania.  —  Small's  Appeal,  (Pa.  1887) 
9  Atl.  Rep.  337;  Weidler  v.  Farmers'  Bank,  11 
S.  &  R.  (Pa.)  134. 

Texas.  —  Martin  v.  Bryson,  (Tex.  Civ.  App. 
1902)  71  S.  W.  Rep..  615;  Barnett  v.  Vincent, 
69  Tex.  685,  5  Am.  St.  Rep.  98. 

Vermont.  —  Sanborn  v.  Kittredge,  20  Vt.  633, 
50  Am.  Dec.  58. 

The  sale  only  transfers  the  debtor's  title, 
whatever  it  may  be  subject  to,  to  all  the  equi- 
table as  well  as  legal  demands  of  the  other  per- 
sons. Pindall  v.  Trevor,  30  Ark.  249 ;  Taylor 
v.  I.owenstein,  50  Miss.  278;  Rutherford  v. 
Green.  2  Ired.  Eq.  (37  N.  Car.)  121. 

Tenant  in  Common.  —  Fischer  v.  Eslaman,  68 
111.  78.  See  also  the  title  Joint  Tenants  and 
Tenants  in  Common,  vol.  17,  p.  707. 

Purchaser  Takes  Subject  to  Equities  of  Which  He 
Has  No  Notice. —  Hicks  v.  Skinner,  71  N.  Car. 
539.  '7  Am.  Rep.  16.  See  also  Rollins  v.  Henry, 
78  N.  Car.  342. 

Purchaser  of  Leasehold  Interest  Takes  Subject 


to  Terms  of  Least. —  Snowden  v.  Memphis  Park 
Assoc.,  7  Lea  (Tenn.)  225. 
Where  Title  of  Debtor  Procured  by  Fraud.  — 

Sergent  v.  Sturm,  23  Cal.  362.  See  also  Devoe 
v.  Brandt,  53  N.  Y.  462.  But  see  Sinnott  v. 
German  American  Bank,  164  N.  Y.  386.  See 
the  title  Rescission,  Cancellation,  and  Refor- 
mation, vol.  24,  p.  625. 

2.  Legal  Title  in  Debtor  and  Equitable  Title  ia 
Another.  —  Geishaker  v.  Pancoast,  57  N.  J.  Eq. 
60;  Hamilton  v.  Carter,  12  Wash.  510. 

3.  Sheriff's  Sale  Not  Analogous  to  Sale  ii 
Market  Overt. —  Crombs  v.  Gorden,  59  Me.  m  ; 
Griffith  v.  Fowler,  18  Vt.  390;  Sanborn  v.  Kit- 
tredge, 20  Vt.  633,  50  Am.  Dec.  58.  See  also 
Farrant  v.  Thompson,  5  B.  &  Aid.  826,  7  E.  C. 
L.  272;  Austin  v.  Tilden,  14  Vt.  325.  See  also 
Market  Overt,  vol.  19,  p.  1138. 

4.  Title  of  Creditor  at  Time  of  Sal*  or  Attaching 
of  Lien.  —  Flynn  v.  Williams,  1  Ired.  L.  (23  N. 
Car.)  509.  See  also  Westheimer  v.  Reed,  15 
Neb.  662. 

Thus,  where  at  the  time  of  the  sale  the  lien 
of  the  judgment  had  expired  and  the  debtor, 
subsequent  to  the  attaching  of  the  lien,  but 
before  the  sale,  had  conveyed  his  interest  to 
another,  the  execution  purchaser  acquires  no 
title.  Chouteau  v.  Nuckolls,  20  Mo.  442; 
Christy  v.  McKee,  94  Mo.  241  ;  Benoist  v.  Roths- 
child, 145  Mo.  399. 

5.  Stotts  v.  Brookfield,  55  Ark.  310;  Sel- 
lers v.  Hayes,  17  Ala.  749;  Riley  v.  Nance, 
97  Cal.  .203.  See  the  titles  Attachment,  toI. 
3,  p.  223;  Executions,  vol.  11,  p.  667  ct  scq. ; 
Judgments  and  Degrees,  vol.  17,  pp.  770, 
778. 

Sale  Passes  Title  Held  at  Time  Lien  Attached. 

—  Peterborough  Sav.  Bank  v.  Pierce,  54  Neb. 
712. 

6.  Debtor  Not  Estopped  to  Assert  Subsequent 
Title.  —  Emerson  v.  Sansome.  41  Cal.  555  ; 
Montgomery  v.  Whiting,  40  Cal.  294 ;  Gentry 
v.  Callahan,  98  N.  Car.  448.  See  also  Badham 
v.  Cox,  11  Ired.  L,  (33  N.  Car.)  456. 

7.  Purchaser  Takes  Only  Interest  Levied  On.  — 
Carrington  v.  Richardson,  70  Ala.  101  ;  Hanna 
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that  levied  on  may  be  sold  and  passes  a  good  title  thereto  to  the  purchaser.1 
But  even  in  such  case  the  sale  must  purport  to  be  a  sale  of  such  interest,  eo 
nomine*  Where  a  tract  of  land  is  levied  on  and  sold  as  such  and  described 
as  containing  a  designated  quantity  of  land  "  more  or  less,"  the  purchaser 
takes  the  whole  tract  without  reference  to  the  computed  quantity  which  it  is 
said  to  contain.3 

c.  Where  Legal  Title  Held  in  Trust  by  Debtor  or  Subject  to 
Equities.  —  The  rule  that  the  purchaser  at  execution  sale  takes  just  such  title 
as  the  debtor  himself  has  is  further  subject  to  exception  under  statutes  declar- 
ing that  under  certain  designated  circumstances  equities  in  favor  of  third  per- 
sons cannot  be  asserted  against  a  bona  fide  purchaser  for  value  and  without 
notice  of  such  equity.4  On  the  other  hand,  if  the  equity  is  such  that  it  does 
not  fall  within  the  purview  of  the  recording  acts,  or  statutes  similar  to  that 
above  referred  to,  or  there  is  no  such  statute,  the  purchaser,  though  without 
notice,  takes  subject  to  the  equity.5  Such  is  the  case  in  any  event  where  he 
has  notice.6 


v.  Steele,  84  Ala.  305  ;  Bledsoe  v.  Willingham, 
62  Ga.  sss  ;  Sheppard  v.  Simpson,  1  Dev.  L. 
(12  N.  Car.)  237;  McLaughlin  v.  Shields,  12 
Pa.  St.  283 ;  Carpenter  v.  Cameron,  7  Watts 
(Pa.)  Si. 

Extent  of  Interest  Acquired  on  Sale  of  Equity  of 
Redemption. — Russell  v.  Dudley,  3  Met.  (Mass.) 
147;  Flanders  v.  Jones,  30  N.  H.  154;  Piper  v. 
Hilliard,  52  N.  H.  209 ;  Horton  v.  Davis,  26 
N.  Y.  495.  See  supra,  this  title,  What  May  Be 
Sold —  Sale  of  Interest  Other  than  That  Levied 
On. 

1.  Less  Estate  than  Levied  on  May  Be  Sold.  — 

Parler  v.  Johnson,  81  Ga.  260.  See  also  Atkins 
v.  Bean,  14  Mass.  405  ;  Knight  v.  Leak,  2  Dev. 
&  B.  L.  (19  N.  Car.)  133. 

2.  In  McLaughlin  v.  Shields,  12  Pa.  St.  283, 
it  was  held  that  where  the  debtor  had  a  fee  in 
certain  land,  a  levy  and  sale  of  his  title  "  as 
tenant  by  the  curtesy  "  passed  nothing  to  the 
purchaser,  since  he  had  no  such  estate  in  the 
land. 

3.  Doe  v.  Roe,  3  Houst.  (Del.)  334.  See  also 
Davis  v.  Brown,  (Tenn.  Ch.  1901)  62  S.  W. 
Rep.  381. 

Where  Land,  the  Boundary  of  Which  Is  in  Dis- 
pute, is  levied  on  and  is  described  as  being 
bounded  by  the  land  of  the  adjoining  owner, 
who  disputes  the  location  of  the  boundary  line, 
the  purchaser  at  execution  sale  acquires  the 
title  of  the  execution  debtor  to  the  true  bound- 
ary lines,  though  he  be  not  in  possession  of  all 
of  such  land.  McArthur  v.  Sherwood,  177  Pa. 
St.  513.  See  also  the  title  Boundaries,  vol.  4, 
p.  792. 

4.  Statutory  Modification  of  Bule.  — See  Milner 
v.  Hyland,  77  Ind.  458  ;  Catherwood  v.  Watson, 
65  Ind.  576;  Harrison  v.  Cachelin,  23  Mo.  117; 
Paine  v.  Mooreland,  15  Ohio  435.  See  also 
infra,  this  subsection,  As  Affected  by  Record- 
ing Acts. 

Georgia  Statute.  —  Shepherd  v.  Burkhalter,  13 
Ga.  443,  58  Am.  Dec.  523  ;  Smith  v.  Jordan,  25 
Ga.  687. 

5.  When  Equity  Not  Within  Purview  of  Statute 

■ — Alabama.  —  Fash  v.  Ravesies,  32  Ala.  451. 
See  also  Clcmmons  v.  Cox.  114  Ala.  350. 

Arkansas.  —  Allen  v.  McGaughey,  31  Ark. 
252.     See  also  Tennant  v.  Watson,  58  Ark. 


252. 
Ioiva.  ■ 


Pinckney  v.  Pinckney,  114  Iowa  441. 


But  see  Butterfield  v.  Walsh,  36  Iowa  534; 
Gower  v.  Doheney,  33  Iowa  38. 

Mississippi.  —  Kelly  v.  Mills,  41  Miss.  267  ; 
Nugent  v.  Priebatsch,  61  Miss.  402,  criticising 
Simmons  v.  North,  3  Smed.  &  M.  (Miss.) 
67.  See  also  Bramlett  v.  Wetlin,  71  Miss. 
902. 

Montana.  —  Chumasero  v.  Vial,  3  Mont.  376. 
North  Carolina.  —  Richardson  v.  Wicker,  74 
N.  Car.  278 ;  Vannoy  v.  Martin,  6  Ired.  Eq. 
(41  N.  Car.)  169,  51  Am.  Dec.  418. 

Texas.  —  Parker  v.  Coop,  60  Tex.  Hi;  Mc- 
Kamey  v.  Thorp,  61  Tex.  648;  J.  S.  Brown 
Hardware  Co.  v.  Marwitz,  10  Tex.  Civ.  App. 
458.  See  also  Burnham  v.  McMichael,  6  Tex. 
Civ.  App.  406  ;  Orme  v.  Roberts,  33  Tex.  773  ; 
Hirsch  v.  Howell,  (Tex.  Civ.  App.  1900)  60  S. 
W.  Rep.  887  ;  Waco  v.  Chamberlain,  92  Tex. 
207  ;  Oberthier  v.  Stroud,  33  Tex.  522. 

See  also  Colyer  v.  Capital  City  Bank,  103 
Tenn.  723.  But  see  Maroney  v.  Boyle,  141  N. 
Y.  462,  38  Am.  St.  Rep.  821,  affirming  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  275;  Johnson  v. 
Equitable  Securities  Co.,  114  Ga.  608;  Riley  v. 
Martinelli,  97  Cal.  57s,  33  Am.  St.  Rep.  209. 
See  infra,  this  subsection,  As  Affected  by  Re- 
cording Acts.  See  also  the  title  Judgments 
and  Decrees,  vol.  17,  p.  778. 

6.  Purchaser  with  Notice  Takes  Subject  to 
Equities  and  Unrecorded  Conveyances  —  Alabama. 
—  Walker  v.  Elledge,  65  Ala.  51. 

Indiana.  —  Glidewell  v.  Spaugh,  26  Ind.  319; 
Heck  v.  Fink,  85  Ind.  6. 

Iowa.  —  Churchill  v.  Morse,  23  Iowa  229,  99 
Am.  Dec.  422. 

Montana.  —  Story  v.  Black,  5  Mont.  26,  51 
Am.  Rep.  37  ;  Princeton  Min.  Co.  v.  Butte  First 
Nat.  Bank,  7  Mont.  539. 

New  Jersey.  —  Durling  v.  Hammar,  20  N.  J. 
Eq.  220 ;  Geishaker  v.  Pancoast,  57  N.  J.  Eq. 
60. 

New  York.  —  Ells  v.  Tonsley,  1  Paige  (N.  Y.) 
284 ;  Gouverneur  v.  Titus,  6  Paige  (N.  Y.) 
347;  Morgan  v.  Turner,  (Supm.  Ct.  Tr.  T.)  35 
Misc.  (N.  Y.)  399. 

Pennsylvania.  —  Shryock  v.  Waggoner,  1  28 
Pa.  St.  430;  Miller  v.  Baker,  166  Pa.  St.  414, 
45  Am.  St.  Rep.  680. 

Texas.  —  McCrory  v.  Lutz,  (Tex.  Civ.  App. 
1001)  62  S.  W.  Rep.  1094:  Holt  v.  Hunt.  18 
Tex.  Civ.  App.  363. 
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d.  As  Affected  by  Recording  Acts.  —  The  rule  above  stated  is  further 
modified  by  the  recording  acts  declaring  unrecorded  conveyances  to  be  void 
as  to  subsequent  creditors  and  purchasers  without  notice,  in  which  case  an 
execution  purchaser  without  notice  takes  free  from  the  equity  of  the  unrecorded 
conveyance.1 

Where  Execution  Creditor  Purchaser.  —  On  the  question  whether  an  execution 
creditor  purchasing  at  his  own  sale  is  a  bona  fide  purchaser  within  the 
meaning  of  the  recording  acts,  there  is  a  conflict  of  authority.2 

Effect  of  Notice  Subsequent  to  Acquisition  of  Lien.  —  In  most  jurisdictions,  if  at  the 
time  when  the  judgment  lien  attaches  the  execution  creditor  has  no  notice  of 
the  unrecorded  conveyance,  and  under  the  terms  of  the  registry  act  the  unre- 
corded conveyance  is  of  no  effect  as  to  creditors,  the  purchaser  will  take  free 
of  the  equity  of  such  conveyance,  though  he  have  notice  before  the  sale.3 
This  is  on  the  principle  that  where  the  creditor's  right  has  vested  and  he  is 
entitled  to  priority  over  the  unrecorded  conveyance,  the  purchaser  at  the  sale 
will  be  similarly  entitled,  since  otherwise  the  creditor  would  be  deprived  of 
the  advantage  acquired.4  On  the  other  hand,  since  a  purchaser  at  execution 
sale  takes  immediately  from  the  debtor,  and  not  mediately  through  the 
creditor,  the  mere  fact  that  the  creditor  has  notice  of  an  unrecorded  convey- 
ance does  not  subject  the  property  in  the  hands  of  the  purchaser  to  the 
equity  thereof.5  In  other  jurisdictions  it  is  held  that  if  the  purchaser  has 
notice  of  the  unrecorded  conveyance,  either  actual  or  constructive,  at  any 
time  before  the  sale,  he  will  take  subject  thereto.6    To  determine  what  will 


1.  Modification  of  Rule  by  Recording  Acts  — 

United  States.  —  Meek  v.  Skeen,  (C.  C.  A.)  60 
Fed.  Rep.  322. 

Alabama.  —  Watt  v.  Parsons,  73  Ala.  202. 

Georgia.  —  McCandless  v.  Inland  Acid  Co., 
108  Ga.  618  ;  .Johnson  v.  Equitable  Securities 
Co.,  114  Ga.  608. 

Kansas.  —  Lee  v.  Bermingham,  30  Kan. 
31-2. 

Maine.  —  Parker  v.  Prescott,  87  Me.  444. 
Mississippi.  —  Duke    v.    Clark,     58  Miss. 
465. 

Missouri.  —  Vance  v.  Corrigan,  78  Mo.  94. 
Texas.  —  West  v.  Loeb,  16  Tex.  Civ.  App. 
399- 

See  also  the  title  Recording  Acts,  vol.  24, 
p.  128. 

2.  Execution  Creditor  Not  Bona  Fide  Purchaser. 

—  Hacker  v.  White,  22  Wash.  415.  See  also 
Lee  v.  Bermingham,  30  Kan.  312. 

Execution  Creditor  Purchasing  at  Sale  Protected. 

—  Bush  v.  Herring,  112  Iowa  160  ;  Borden  v. 
Tillman,  39  Tex.  262.  See  also  the  title  Re- 
cording Acts,  vol.  14,  p.  129. 

3.  Notice  After  Acquisition  of  Lien,  hut  Before 
Sale.  — Alabama.  —  De  Vendell  v.  Doe,  27  Ala. 
156;  Hall  v.  Griffin,  119  Ala.  214.  See  also 
Wood  v.  Lake,  62  Ala.  489. 

California.  —  Duff  v.  Randall.  116  Cal.  231. 
Illinois.  —  Martin  v.  Drydeii,  6  Til.  187. 
Mississippi.  —  Kelly  v.  Mills,  41  Miss.  267. 
New   Jersey.  —  Sharp    v.    Shea,    32    N.  J. 
Eq.  6S. 

Texas.  —  Central  City  Trust  Co.  v.  Waco 
Bldg.  Assoc.,  95  Tex.  48:  McKamey  v.  Throp, 
61  Tex.  648;  Borden  v.  McRae,  46  Tex.  396; 
Thomson  v.  Shackelford,  6  Tex.  Civ.  App.  121  ; 
Wallace  v.  Campbell,  54  Tex.  87 ;  Hamilton- 
Brown  Shoe  Co.  v.  Lewis.  7  Tex.  Civ.  App. 
509;  Blum  v.  Schwartz,  (Tex.  1892)  20  S.  W. 
Rep.  54;  Barnett  v.  Squyres,  93  Tex.  193,  77 
Am.  St.  Rep.  854. 
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See  also  Colburn  v.  Jewell,  130  Mass.  182. 
Purchaser  at  Execution  Sale  Not  "Subsequent 
Purchaser." — Henderson  v.  Downing,  24  Miss. 
106. 

Notice  After  Payment  of  Bid,  but  Before  Deed.  — 

Holley  v.  Oldham,  5  B.  Mon.  (Ky.)  233. 

Burden  of  Showing  Notice.  —  Barnett  v. 
Squyres,  93  Tex.  193,  77  Am.  St.  Rep.  854. 
reversing  (Tex.  Civ.  App.  1899)  52  S.  W.  Rep. 
612. 

Loss  of  Lien  of  Judgment.  —  Adams  v.  Crosby, 
84  Tex.  99  ;  Gruner  v.  Westin,  66  Tex.  209. 
See  also  the  title  Recording  Acts,  vol.  24,  p. 
128. 

4.  Where  Creditor  Protected  Purchaser  Protected. 

—  Piper  v.  Hilliard,  52  N.  H.  209. 

Reason  of  Rule.  —  Nugent  v.  Priebatsch,  61 
Miss.  402.  See  also  the  title  Recording  Acts, 
vol.  24,  p.  128. 

5.  Miles  v.  King,  5  S.  Car.  146.  See  also  the 
title  Recording  Acts,  vol.  24,  p.  129. 

6.  Notice  Before  Sale  Sufficient  to  Charge  Pur- 
chaser.—  Byers  v.  Engles,  16  Ark.  543;  Wil- 
liams v.  Mcllroy,  34  Ark.  85  ;  Apperson  v. 
Burgett,  33  Ark.  336 ;  Norton  v.  Williams,  9 
Iowa  528  ;  Hargreaves  v.  Menken,  45  Neb.  670  ; 
Mansfield  v.  Gregory,  8  Neb.  432,  11  Neb. 
297.  See  also  Sill  v.  Swackhammer,  103  Pa. 
St.  7. 

In  Missouri  it  has  been  held  that  a  judgment 
lien  binds  the  land  from  the  time  when  it  at- 
taches, but  only  as  to  subsequent  alienations  by 
the  debtor;  that  the  purchaser  takes  subsequent 
to  conveyances  executed  prior  to  the  attachment 
of  the  lien  if  he  has  notice  at  any  time  be- 
fore the  sale,  though  the  creditor  had  no  notice 
at  the  time  when  the  lien  attached.  Davis 
v.  Owenby,  14  Mo.  170,  55  Am.  Dec.  105:  V:il 
entine  v.  Havener,  20  Mo.  133;  Stillwell  v.  Mc- 
Donald, 39  Mo.  283  ;  Rlack  v.  Long,  60  Mo. 
181.  This  rule  was  criticised  but  followed  in 
Potter  v.  McDowell,  43  Mo.  93. 
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constitute  notice  of  a  prior  unrecorded  conveyance  reference  should  be  made 
to  other  titles.1 

Title  of  Purchaser  of  Shares  of  Capital  Stock  Standing  in  Name  of  Debtor.  —  Analogous 

questions  concerning  the  title  of  a  purchaser  at  execution  sale  of  shares  of 
capital  stock  standing  of  record  in  the  name  of  the  debtor  on  the  books  of  the 
corporation  will  be  treated  elsewhere  in  this  work.2 

e.  As  Affected  by  Prior  Liens  and  Incumbrances  —  (i)  Judgment 
and  Execution  Liens.  —  Questions  concerning  the  title  acquired  by  the  pur- 
chaser at  execution  sale  as  dependent  on  priorities  between  various  judgment 
and  execution  liens  have  been  discussed  elsewhere  in  this  work.3 

(2)  Mortgages.  —  Where  the  mortgagor  retains  the  title  to  and  right  to 
possession  of  mortgaged  premises,  a  purchaser  at  execution  sale,  under  an 
execution  against  the  mortgagor,  succeeds  to  the  debtor's  title  and  is  entitled 
to  possession  until  foreclosure,  and  as  an  incident  to  the  title  and  right  of 
possession  he  is  entitled  to  the  rents  and  profits.4  The  purchaser  has  the 
same  right  to  attack  the  validity  of  the  mortgage  as  the  debtor  himself  would 
have,5  unless  the  sale  was  in  terms  made  subject  to  the  incumbrance,  in  which 
case  the  purchaser  cannot  contest  its  validity.6  Where  the  judgment  has 
become  a  lien  on  the  mortgagor's  equity  of  redemption,  a  purchaser  at  a  sale 
held  after  the  commencement  of  a  suit  to  foreclose  the  mortgage  obtains  such 
title  as  the  mortgagor  had  at  the  time  of  the  attachment  of  the  lien,  and  is  not 
bound  by  the  foreclosure  suit  unless  joined  as  a  party.7 

Sale  While  Mortgagee  in  Possession  After  Default.  —  When  at  the  time  of  sale  the 
mortgagee  is  lawfully  in  possession  of  the  mortgaged  premises,  the  purchaser 
of  the  mortgagor's  equity  of  redemption  cannot  dispossess  the  mortgagee 
until  the  mortgage  debt  is  paid.8 

(3)  Liens  under  Pennsylvania  Practice.  —  In  Pennsylvania  a  sale  of  land 
under  execution  divests  it  of  prior  liens,  unless  excepted  by  statute,9  which 
at  the  time  of  the  sale  are  definite  in  amount  and  certain  in  application  or 
capable  of  being  made  so.  As  to  such  a  lien  the  lienor  is  entitled  to  satis- 
faction from  the  proceeds  of  the  sale,  and  the   purchaser  takes  title  free 


1.  See  the  titles  Notice,  vol.  2i>  p.  580;  Pur- 
chasers for  Value  and  Without  Notice,  vol. 
23,  p.  494;  Recording  Acts,  vol.  24,  p.  73. 

2.  See  the  title  Stock  and  Stockholders. 

3.  See  the  titles  Executions,  vol.  11,  p.  667; 
Judgments  and  Decrees,  vol.  17,  p.  790. 

4.  Purchaser  Entitled  to  Possession  until  Fore- 
closure.—  Orr  v.  Broad,  52  Neb.  490;  Wilkins 
v.  Bryarly,  (Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
266. 

In  Maryland  an  execution  sale  of  chattels 
subject  to  a  prior  mortgage  vests  the  title 
thereto  in  the  purchaser  free  of  the  lien  of  the 
mortgage,  but  the  mortgagee  is  entitled  to  satis- 
faction of  his  mortgage  claim  out  of  the  pro- 
ceeds of  the  sale  before  the  execution  creditor 
takes  anything.  Isaacs  v.  Messick,  1  Marv. 
(Del.)  259. 

Under  a  Kentucky  statute  an  execution  pur- 
chaser of  mortgaged  property  acquires  only  a 
lien  and  is  not  entitled  to  possession,  but  must 
proceed  to  foreclose  his  lien,  joining  all  parties 
interested  in  the  property.  Kennedy  v.  Weber, 
(Ky.  1901)  64  S.  W.  Rep.  514;  Wilson  v. 
Flanders,  (Ky.  1903)  71  S.  W.  Rep.  426. 

In  Indiana  the  purchaser  at  execution  sale 
of  the  mortgagor's  equity  of  redemption  in  per- 
sonal property  is  not  entitled  to  the  possession 
of  the  mortgaged  property  until  he  complies 
with  the  terms  of  the  mortgage  or  pledge. 
Slifer  v.  State,  114  Ind.  291;  Louthain  v.  Mil- 


ler, 85  Ind.  161  ;  State  v.  Milligan,  106  Ind.  109. 

Right  to  Surplus  on  Foreclosure  of  Prior  Mort- 
gage. —  A  purchaser  at  execution  sale  of  a 
mortgagor's  equity  of  redemption  is  entitled  to 
any  surplus  arising  from  a  foreclosure  sale. 
Davis  v.  Hamilton,  50  Miss.  213.  See  also  the 
titles  Executions,  vol.  11,  p.  635;  Mortgages, 
vol.  20,  p.  982.  ( 

Right  of  Purchaser  to  Redeem.  —  Stockett  v. 
Taylor,  3  Md.  Ch.  537.  See  also  the  title 
Equity  of  Redemption,  vol.  11,  p.  216. 

5.  Right  of  Purchaser  to  Assail  Mortgage.  — 
Wagner  v.  Jones,  7  Daly  (N.  Y.)  37s;  Car- 
penter v.  Simmons,  (N.  Y.  Super.  Ct.  Gen.  T.) 
28  How.  Pr.  (N.  Y.)  12;  Porter  v.  Parmley,  52 
N.  Y.  190. 

Waiver  of  Invalidity  by  Mortgagor  After  At- 
tachment of  Creditor's  Lien.  —  Mason  v.  Lord,  40 
N.  Y.  476. 

6.  Where  Sale  in  Terms  Subjecfto  Incumbrance. 

—  Cable  v.  Byrne,  38  Minn.  534,  8  Am.  St. 
Rep.  696 ;  Horton  v.  Davis,  26  N.  Y.  495 ; 
Steele  v.  Walter,  204  Pa.  St.  257. 

7.  Shanklin  v.  Franklin  L.  Ins.  Co.,  77  Ind. 

268. 

8.  Murrell  v.  Kelly-Coodfellow  Shoe  Co.,  18 
Tex.  Civ.  App.  114.  See  also  the  title  Mort- 
gages, vol.  20.  p.  1008. 

9.  Mortgage  Lien  Not  Divested  of  Sale.  — 
Bright.  Purd.  Dig.  Laws  Pa.  (1894),  p.  653, 
§5  140,  141. 
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therefrom.1  If,  however,  the  Hen  is  incapable  of  being  made  definite  and 
certain,  the  purchaser  takes  subject  thereto.2  And  if  the  sale  is  expressly 
made  subject  to  the  lien,  the  purchaser  takes  title  subject  thereto,  though  it 
would  otherwise  have  been  divested.3  Such  a  condition  is  not,  however, 
binding  on  a  person  not  a  party  to  it,  nor  against  subsequent  creditors  or 
vendees  of  the  purchaser  at  the  execution  sale.4 

Where  Court  Must  Reinvest  Funds.  —  An  execution  sale  will  not  div(?st  a  lien  or 
charge  on  land  where,  in  order  to  effectuate  the- trust  created  by  the  charge, 
it  will  be  necessary  for  the  court  to  reinvest  the  fund  arising  from  the  execu- 
tion sale,  thus  substituting  a  plan  other  than  that  contemplated  by  the  person 
creating  the  charge.5 

/.  Where  Legal  Title  Held  by  Debtor  Subject  to  Contract  to 
CONVEY.  —  A  purchaser  at  execution  sale  of  land  which  the  debtor  had  pre- 
viously contracted  to  convey,  who  has  notice  of  such  agreement,  takes  the 
legal  title  subject  to  the  right  of  the  vendee  to  compel  a  conveyance  thereof 
to  him  on  compliance  with  the  terms  of  the  contract.6  Nor  does  the  pur- 
chaser acquire  any  right  to  the  unpaid  purchase  price  due  from  the  vendee  to 
the  debtor  at  the  time  of  the  sale  without  some  proceeding  to  charge  the 
vendee  with  the  payment  thereof  to  him.  In  the  absence  of  such  a  proceed- 
ing the  vendee  will  be  protected  in  payments  made  to  the  debtor.7 

g.  Where  Property  Sold  Exempt  from  Execution.  —  Questions  as 
to  the  title  acquired  by  a  purchaser  at  execution  sale  of  property  which  was 
exempt  from  execution  in  the  hands  of  the  debtor,  or  which  he  was  entitled 
to  exempt  by  claiming  the  exemption,  are  treated  elsewhere  in  this  work.8 

h.  Appurtenant  Easements  and  Covenants  Running  with  Land. 
—  A  purchaser  at  execution  sale  acquires  title  to  all  easements  appurtenant 
to  the  land  sold,  though  not  referred  to  in  the  proceedings  for  sale.9  An 
execution  sale  of  land  transfers  to  the  purchaser  all  the  benefits  of  covenants 
running  with  the  land.10 

i.  Fixtures  and  Growing  Crops.  —  The  title  and  rights  of  purchasers 
of  land  at  execution  sales  to  fixtures  and  growing  crops  thereon  have  been 
treated  elsewhere.11 

1.  Pennsylvania  Rule.  —  hire  McKenzey,  3  Pa.  v.  Green,  120  Ala.  112;  Hampson  v.  Edelen,  2 
St.  156;  Mather  v.  McMichael,  13  Pa.  St.  301;      Har.  &  J.  (Md.)  64,  3  Am.  Dec.  530. 

Foulke  v.  Millard,  108  Pa.  St.  230.     See  also  7.  Unpaid  Purchase  Money.  —  Chinn  v.  Butts, 

Hartz  v.  Woods,  8  Pa.  St.  471.  3  Dana  (Ky.)  547;  Blackmer  v.  Phillips,  67  N. 

Where  a  Legacy  Is  Charged  on  Land,  a  sale  of  Car.  340.    But  see  Fasholt  v.  Reed,  16  S.  &  R. 

the  land  under  execution  vests  in  the  purchaser  (Pa.)  265. 

a  good  title  free  of  the  lien  of  the  legacy,  8.  See  the  titles  Exemptions  (from  Execu- 

which  is  payable  out  of  the  proceeds  of  the  sale.  tion),  vol.  12,  pp.  223,  249,  252;  Homestead, 

I.ohach's  Case,  6  Watts  (Pa.)  167;  McLanahan  *  vol.  15,  pp.  727,  733. 

v.  McLanahan,  1  P.  &  W.  (Pa.)  96,  21  Am.  Dec.  Necessity  of  Selection. —  Finley  v.  Barker,  110 

363;  Barnet  v.  Washebaugh,  16  S.  &  R.  (Pa.)  Mo.  408. 

4io-  Right  of  Purchaser  to  Require  Assignment  of 

2.  Where  Lien  Not  Definite  and  Certain.  —  Homestead.  —  Krupp  v.  Brand,  200  111.  403. 

In  re  McKenzey,  3  Pa.  St.  156;  Heist  v.  Baker,  Liability  of  Purchasers  of  Exempt  Property.— 

49  Pa.  St.  9.  Harrell  v.  Harrell,  77  Ga.  130. 

3.  Where  Sale  Made  Subject  to  Lien.  —  Crooks  Waiver  of  Exemption  in  Favor  of  Creditor 
v.  Douglass,  56  Pa.  St.  51;  Tospon  v.  Sipe,  116  Inures  to  Purchaser. — Tappan  v.  Hunt,  74  Ga. 
Pa.  St.  588;  Barnet  v.  Washebaugh,  16  S.  &  R.  546.  See  also  the  title  Exemptions  (prom  Ex- 
(Pa.)  412.    See  also  Muse  v.  Letterman,  13  S.  ecution),  vol.  12,  p.  190. 

&  R.  (Pa.)   167;  Zeigler's  Appeal,  35  Pa.  St.  Right   of  Purchaser   of  Exempt  Property  to 

173;  Tower's  Appropriation,  9  W.  &  S.  (Pa.)  Recover  Purchase  Money  on  Divestiture  of  Title  and 

103,  42  Am.  Dec.  319.  Possession  by  Debtor.  —  See    the   title  Homk- 

4.  Looinis's  Appeal,  22  Pa.  St.  312.  stead,  vol.  15,  p.  739. 

6.  Charge  Running  with  Land  Not  Divested. —  9.  Appurtenant  Easements  Pass  to  Purchaser. — 

Dewalt's  Appeal,  20  Pa.  St.  236;  Hiester  v.  Hoover  v.  Hale,  56  Neb.  71,  71  Am.  St.  Rep. 

Green,  48  Pa.  St.  96,  86  Am.  Dec.  569;  Blank  661.    See  also  the  title  Easements,  vol.  10, 

v.  Kline,  155  Pa.  St.  613.  p.  418. 

6.  Subject  to  Contract  to  Convey.  —  Chinn  v.  10.  Covenants  Running  with  Lands.  —  See  the 

Butts,  3  Dana  (Ky.)  547;  Parks  v.  Jackson,  11  title  Covenants,  vol.  8,  p.  146. 

Wend.  (N.  Y.)  442,  25  Am.  Dec.  656;  Murphy  11.  See  the  titles  Crops,  vol.  8.  p.  305;  Fix- 
tures, vol.  13,  pp.  633,  674. 
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j.  Title  of  One  Purchasing  under  Parol  Agreement  to  Hold  foi. 
Debtor. — A  parol  agreement  to  purchase  land  sold  on  execution  and 
reconveyed  to  the  debtor  on  the  payment  by  him  to  the  purchaser  of  the 
amount  paid  out  by  the  latter  will  be  enforced  where,  by  reason  of  such  an 
agreement,  others  refrain  from  bidding  at  the  sale,  or  the  purchaser  procures  the 
land  on  terms  more  favorable  than  he  otherwise  would  have  obtained,  though 
the  statute  of  frauds,  requiring  that  all  express  trusts  in  land  shall  be  proved 
by  an  instrument  in  writing  signed  by  the  person  to  be  charged  therewith,  or 
that  all  contracts  for  the  conveyance  of  land  must  be  in  writing,  be  pleaded.1 
A  bill  in  equity  will  lie  to  compel  the  specific  performance  of  such  an  agree- 
ment.2 On  the  other  hand,  a  mere  naked  verbal  agreement  by  a  purchaser 
at  sheriff's  sale,  who  purchases  with  his  own  money,  that  he  will  hold  the 
premises  in  trust  for  the  debtor  does  not  vest  any  equitable  estate  in  the 
debtor.3 

k.  Title  or  Interest  Held  by  Purchaser  During  Redemption 
PERIOD  —  (i)  In  General.  —  The  title  or  interest  possessed  by  a  purchaser  of 
land  at  execution  sale  during  the  period  intervening  between  the  sale  and  the 
expiration  of  the  time  allowed  by  law  for  redemption  has  been  denominated 
"  a  species  of  conditional  equitable  estate."  It  is  more  than  a  mere  lien.4 
The  right  to  redeem  from  execution  sale  is  purely  statutory,5  and  was 
unknown  to  the  common  law.6  After  the  expiration  of  the  period  allowed 
for  redemption,  without  a  redemption  having  been  made  by  any  of  the  per- 
sons entitled  to  it,  the  equitable  estate  of  the  purchaser  becomes  absolute 
and  the  debtor  is  merely  the  holder  of  the  legal  title,'  with  authority  in  the 
sheriff  to  divest  it  by  executing  a  deed  to  the  purchaser.8 

(2)  Right  to  Possession  —  Rents  and  Profits.  —  The  right  of  the  purchaser 
to  possession  during  the  time  allowed  by  law  for  redemption,  as  well  as  his 
right  to  the  rents  and  profits,  is  dependent  on  the  terms  of  the  statutes  of  the 
various  states.9  These,  because  of  the  variety  of  phraseology  to  be  found  in 
the  various  jurisdictions,  are  not  susceptible  of  classification.  Cases  construing 
such  statutes  are  referred  to  in  the  appended  notes. 10 


1.  Parol  Agreement  to  Purchase  for  Debtor.  — 

Cook  v.  Cook,  69  Pa.  St.  443  ;  Faust  v.  Haas, 
73  Pa.  St.  295 ;  Combs  v.  Little,  4  N.  J.  Eq. 
310,  40  Am.  Dec.  207;  Mulholland  v.  York,  82 
N.  Car.  510,  disapproving  McKee  v.  Vail,  79  N. 
Car.  194;  Turner  v.  King,  2  Ired.  Eq.  (37  N. 
Car.)  132,  38  Am.  Dec.  679;  Vannoy  v.  Martin, 
6  Ired.  Eq.  (41  N.  Car.)  169,  51  Am.  Dec.  418. 
See  also  Arnold  v.  Cord,  16  Ind.  177;  Lillard 
v.  Casey,  2  Bibb  (Ky.)  459;  Vestal  v.  Sloan, 
76  N.  Car.  127;  Denton  v.  M'Kenzie,  1  Desaus. 
( S.  Car.)  289,  1  Am.  Dec.  664.  See  also  supra, 
this  title,  Vacation  of  Sale  —  Protection  of  Pur- 
chasers Who  Have  Not  Participated  in  Fraud 
or  Irregularity,  and  see  the  title  Statute  of 
Frauds. 

Purchase  for  Third  Person.  —  Brown  v.  Dy- 
singer,  1  Rawle  (Pa.)  408. 

Where  Purchaser  Bound  to  Pay  Judgment.  — 
Shanklin  v.  Franklin  L.  Ins.  Co.,  77  Ind.  268. 

2.  Specifi-;  Performance  Enforced. — Griffith  v. 
Judge,  49  Mo.  536.  And  see  the  title  Specific 
Performance. 

3.  Where  Agreement  Not  Accompanied  with 
Fraud.  —  Dollar  Sav.  Bank  v.  Bennett,  76  Pa. 
St.  402;  Fox  v.  Heffner,  1  W.  &  S.  (Pa.)  372; 
Jackman  V.  Ringland.  4  W.  &  S.  (Pa.)  149. 

4.  Nature  of  Title  During  Period  for  Redemp- 
tion. —  Page  v.  Rogers,  31  Cal.  301  ;  Dickinson 
v.  Kinney,  5  Minn.  409  ;  Wood  v.  Conrad,  2  S. 
Dak.  405. 


5.  Right  to  Redeem  Purely  Statutory.  —  See 

infra,  this  title,  Redemption. 

6.  Whitney  v.  Huntington,  34  Minn.  458,  57 
Am.  Rep.  68. 

7.  Conner  v.  Long,  63  Iowa  295. 

8.  Sheriffs  Deed  Divests  Legal  Title. —  Page 
v.  Rogers,  31  Cal.  301.  See  also  supra,  this 
title,  Sheriff's  Deed. 

9.  Where  the  purchaser  is  not  entitled  to  pos- 
session during  the  period  allowed  for  redemp- 
tion he  is  not  entitled  to  rents  unless  by  ex- 
press provision  of  statute.  Wilson  v.  Powers, 
66  Ind.  75  ;  Bissell  v.  Payn,  20  Johns.  (N.  Y.) 
3  ;  Sowles  v.  Hanley,  64  Vt.  412.  See  also  Har- 
denburg  v.  Beecher.  104  Pa.  St.  20. 

10.  Purchaser  Entitled  to  Rents  and  Profits  Dur- 
ing Redemption  Period. —  Wood  v.  Conrad.  2 
S.  Dak.  405. 

California  Statute.  —  Reynolds  v.  Lathrop,  7 
Cal.  43;  Harris  v.  Reynolds,  13  Cal.  514,  73 
Am.  Dec.  600  ;  Webster  v.  Cook,  38  Cal.  423  ; 
Kline  v.  Chase,  17  Cal.  596;  Clarke  v.  Cobb, 
121  Cal.  595. 

Indiana  Statutes. —  Powell  v.  De  Hart,  55  Ind. 
94  ;  Wilson  v.  Powers,  66  Ind.  75  :  Connelly  v. 
Dickson,  76  Ind.  440 ;  Davis  v.  Newcomb,  72 
Ind.  413. 

Washington    Statute.  —  Woodhurst  v.  Cra- 
mer, 29  Wash.  40  ;  Griffith  v.  Burlingame,  18 
Wash.  429;  Byers  v.  Rothschild,  11  Wash.  296  ; 
Murray  v.  Briggs,  29  Wash.  245. 
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(3)  Right  to  Maintain  Action  for  Waste  During  Redemption  Period.  —  In 
jurisdictions  where  the  statutes  postpone  the  purchaser's  right  to  possession 
to  the  expiration  of  the  period  allowed  by  law  for  redemption,  it  is  held  that 
he  nevertheless  has  such  an  interest  in  the  land  purchased  as  will  authorize 
the  maintenance  of  an  action  to  prevent  waste  during  such  period,1  and  after 
the  expiration  of  the  period  of  redemption,  in  case  no  redemption  was  made, 
he  may  maintain  an  action  to  recover  damages.2  In  some  jurisdictions  the 
right  is  secured  by  express  legislation.3 

XXVII.  Rights  and  Remedies  of  Purchaser  —  1.  Where  Sale  Invalid.  —  It 
is  a  well-established  equitable  doctrine  that  where  a  third  person  purchases  at 
an  execution  sale  which  is  ineffectual  to  pass  the  debtor's  title,  and  the 
amount  paid  by  him  in  satisfaction  of  his  bid  is  paid  to  the  judgment 
creditor  in  satisfaction  of  a  valid  judgment,  the  purchaser  is  entitled  to  subro- 
gation to  the  rights* of  the  creditor  under  his  judgment,4  or  he  may  recover 
a  decree  against  the  debtor  for  the  amount  in  which  the  payment  of  his  bid 
has  satisfied  the  judgment.5  If  the  execution  creditor  is  purchaser,  and  he 
is  subsequently  deprived  of  the  possession  of  the  property  because  of  irregu- 
larities in  making  the  sale,  he  may,  on  application  to  a  court  of  equity, 
have  the  satisfaction  of  his  judgment  vacated.6  In  some  jurisdictions  such 
right  is  conferred  by  express  statutory  enactments.7  So,  too,  in  an  action  to 
set  aside  a  sale  as  being  fraudulent  the  purchaser  is  entitled,  as  a  condition 
to  the  granting  of  such  relief,  to  a  refund  of  the  purchase  money  paid  by 
him.8  Or  if  the  sale  is  void  and  the  debtor  brings  an  action  to  recover  pos- 
session of  the  premises,  the  purchaser  will  not  be  required  to  restore  them 
without  being  reimbursed  for  the  amount  paid  by  him  and  which  was  applied 
in  satisfaction  of  the  judgment.9 

Subrogation  of  Purchaser  to  Liens  Discharged.  —  Where  a  purchaser  enters  into  pos- 
session and  pays  off  prior  liens  against  the  land  purchased,  he  will,  on  a 
subsequent  adjudication  of  the  invalidity  of  the  sale,  be  entitled  to  subro- 
gation to  the  rights  of  the  lienors  whose  liens  he  has  discharged.  As  to 
such  payments  he  will  not  be  considered  a  mere  volunteer.  Likewise  he  is 
entitled  to  a  lien  for  money  paid  by  him  in  discharge  of  taxes,10  as  well  as  for 
the  amount  to  which  improvements  made  by  him  have  enhanced  the  value  of 
the  property,  less  a  reasonable  rent  for  the  time  during  which  he  has  had 
possession.11 

Oregon  Statute.  —  Cartwright  v.  Savage,  5  Ind.  442.  See  also  Boone  v.  Armstrong,  87  Ind. 
Oregon  397.  168. 

1.  Purchaser  May  Prevent  Waste. —  Connellys.  7.  Right  Conferred  by  Statute.  —  Cantwell  v. 
Dickson,  76  Ind.  440.  McPherson,  (Idaho  1893)  34  Pac.  Rep.  1095; 

2.  May  Maintain  Action  for  Damages. —  Whit-      Mehrhoff  v.  Dift'enbacher,  4  Ind.  App.  447. 
ney  v.  Huntington,  34  Minn.  458,  57  Am.  Rep.         8.  Refund  of  Purchase  Money. —  Bunts  v.  Cole, 
68.    See  also  Stout  v.  Keyes,  2  Dougl.  (Mich.)       7  Blackf.  (Ind.)  265;  Seller  v.  Lingerman,  24 
184,  43  Am.  Dec.  465;  Marquette,  etc.,  R.  Co.      Ind.  264;  Evansville,  etc.,  R.  Co.  v.  Willis,  93 
v.  Atkinson,  44  Mich.  168.  Ind.  507.    See  also  supra,  this  title,  Vacation 

3.  Statutory  Right  to  Maintain  Action  for  Waste      of  Sale. 

—  Rich  v.  Baker,  3  Den.  (N.  Y.)  79.  See  also  9.  Repayment  of  Purchase  Money  as  Condition 
Cantwell  v.  McPherson,  (Idaho  1893)  34  Pac.  of  Recovery  of  Possession. —  Ray  v.  Detchon.  79 
Rep.  1095.  Ind.  56;  McGee  v.  Wallis.  57  Miss.  638,  34  Am. 

4.  Subrogation  of  Purchaser  to  Rights  of  Judg-  Rep.  446;  Johnson  v.  Caldwell,  38  Tex.  217; 
ment  Creditor.  —  Bodkin  v.  Merit,  102  Ind.  293;  Howard  v.  North,  5  Tex.  290,  51  Am.  Dec.  769. 
Bunting  v.  Gilmore,  124  Ind.  113;  Jones  v.  See  also  Fenno  v.  Coulter,  14  Ark.  38. 
Smith,  55  Tex.  383  ;  Flaniken  v.  Neal,  67  Tex.  Purchaser  Entitled  to  Interest  on  Amount  Paid. 
629.  See  also  Junior  Order  Bldg.,  etc.,  Assoc.  — Bynum  v.  Govan,  9  Tex.  Civ.  App.  559.  See 
v.  Sharpe,  63  N.  J.  Eq.  500.  And  see  the  title  also  the  title  Judicial  Sai.es,  vol.  17,  p.  1024. 
Subrogation.  10.  Lien  for  Money  Paid  in  Discharge  of  Prior 

5.  Purchaser  Entitled  to  Decree  for  Amount  Paid.     Liens.  —  Junior   Order    Bldg..    etc..   Assoc.  v. 

—  Hawkins  v.  Miller,  26  Ind.  173.  Sharpe,  63  N.  J.  Eq.  500.     See  also  the  title 

6.  Vacation  of  Satisfaction. —  Boykin  v.  Cook,  SunuonATiON. 

61  Ala.  472;  Starr  v.  U.  S.,  8  App.  Cas.  (D.  C.)  11.  Purchaser  Liable  for  Reasonable  Rental. — 
561  ;  Kerr  v.  Kerr,  81  111.  App.  35  ;  Bressler  v.  Mitchell  v.  Fidelity  Trust,  etc.,  Co.,  (Ky.  1902) 
Martin,  133  111.  278;  Kercheval  v.  Lamar,  68      67  S.  W.  Rep.  263. 
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2.  Where  Judgment  Void.  —  If  a  sale  is  void  for  the  reason  that  it  is  founded 

on  a  void  judgment,  one  who  purchased  at  the  sale  without  knowledge  of  such 
invalidity  can  recover  from  the  judgment  creditor,  if  he  has  received  it,  the 
amount  paid  by  him  and  for  which  he  received  nothing.1  But  in  such  case 
the  purchaser  has  no  recourse  against  the  debtor.  He  can  have  no  lien  on 
the  land  for  the  amount  of  the  debtor's  debt  paid  by  him,  nor  can  the  debtor 
be  required  in  a  suit  to  recover  the  possession  thereof  to  reimburse  the 
purchaser  for  the  amount  paid  by  him.2 

3.  Where  Debtor  Without  Title  —  a.  In  General.  —  The  authorities  are 
conflicting  as  to  whether  the  successful  bidder  at  execution  sale  of  property 
to  which  the  debtor  has  no  title  is  entitled  in  equity  to  any  relief  on  subse- 
quently being  deprived  of  the  property.  On  principle,  since  a  purchaser  at 
execution  sale  takes  merely  such  title  as  the  debtor  has  and  the  rule  of  caveat 
emptor  applies  to  such  sales,  it  would  seem  that  he  ought  not,  in  the  absence 
of  fraud  or  express  statutory  provision,  to  be  entitled  thereto. 

b.  Where  Execution  Creditor  Purchaser.  —  In  some  jurisdictions  it 
is  held  that  where  the  execution  creditor  purchases  at  his  own  sale  and  it 
eventuates  that  the  debtor  has  no  title  to  the  property  bid  for,  the  purchaser 
may  have  the  sale  and  satisfaction  vacated  and  a  new  execution  issued.3  Or, 
on  application,  a  court  of  equity  may  decree  that  the  debtor  pay  to  the 
creditor  the  amount  credited  on  the  execution.4  In  other  jurisdictions  the 
right  to  relief,  either  at  law  or  in  equity,  is  denied.5 

c.  Where  Third  Person  Purchaser  —  (i)  Recovery  from  Debtor. — 
Likewise,  in  some  jurisdictions  it  is  held  that  where  a  third  person  purchases 
at  execution  sale  property  to  which  the  debtor  has  no  title,  the  purchaser,  if 
he  has  paid  his  bid  and  the  transaction  has  been  completed,  may  in  equity 
recover  from  the  debtor  the  amount  in  which  the  latter's  indebtedness  has 
been  discharged.6  In  other  jurisdictions  it  is  held  that  in  the  absence  of 
fraud  or  misrepresentation  the  purchaser  is  not  entitled,  either  at  law  or  in 
equity,  to  any  relief.7 

(2)  Recovery  from  Creditor.  —  In  the  absence  of  fraud  or  misrepresentation  8 
by  the  creditor,  a  purchaser  at  a  sale  under  a  valid  judgment  cannot  recover 
the  amount  paid  by  him  in  satisfaction  of  the  bid  from  the  execution  creditor,9 

1.  Recovery     from    Judgment     Creditor.  —  M'Ghee  v.  Ellis,  4  Litt.  (Ky.)  244,  14  Am.  Dec. 

Schwinger  v.  Hickok,  53  N.  Y.  280;  Henderson  124. 

v .  Overton,  2  Yerg.  (Tenn.)  394,  24  Am.  Dec.  Missouri.  —  McLean  v.  Martin,  45  Mo.  393  ; 

492.    See  also  Elling  v.  Harrington,  17  Mont.  Wilchinsky  v.  Cavender,  72  Mo.  192. 

324.  7.  Purchaser  Not  Entitled  to  Relief.  —  Mc- 

2.  Grigsby  v.  Barr,  14  Bush  (Ky.)  330.  Whorter  v.  Beavers,  8  Ga.  300;   Pinkston  v. 

3.  Vacation  of  Satisfaction  Where  Creditor  Pur-  Harrell,  106  Ga.  104;  Alday  v.  Rock  Island 
chases.  —  Sargent  v.  Sturm,  23  Cal.  362 ;  War-  County,  45  111.  App.  62 ;  Holmes  v.  Shaver,  78 
ner  v.  Helm,  6  111.  219;  Reed  v.  Crosthwait,  6  111.  578;  Oviatt  v.  Brown,  14  Ohio  294.  See 
Iowa  219,  71  Am.  Dec.  406;  Ritter  v.  Henshaw,  also  Methvin  v.  Bexly,  18  Ga.  551. 

7  Iowa  97;  Chambers  v.  Cochran,  18  Iowa  162;  8.  False  Representations  by  Creditor. —  Where 

U.  S.  v.  Duncan.  12  111.  523.  an  execution  creditor,  by  false  and  fraudulent 

4.  Decree  in  Equity. —  Price  v.  Boyd,  1  Dana  representations  that  the  premises  are  free  from 
(Ky.)  434.  See  also  Jones  v.  Henry,  3  Litt.  incumbrances,  induces  a  third  person  to  pur- 
(  Ky.)  427.  chase  at  execution  sale,  the  purchaser  may,  on 

5.  Right  to  Relief  Denied. —  McCartney  v.  discovery  of  the  fraud,  rescind  the  contract  of 
King,  25  Ala.  681  ;  Boykin  v.  Cook.  61  Ala.  472;  purchase  and  recover  from  the  execution  cred- 
Goodbar  v.  Daniel,  88  Ala.  583,  16  Am.  St.  Rep.  itor,  on  tendering  a  return  of  the  certificate,  the 
76;  Freeman  v.  Caldwell,  10  Watts  (Pa.)  9.  amount  bid  and  paid,  although  the  prior  incum- 

6.  Purchaser  May  Recover  from  Debtor  Without  brances  were  matters  of  record.     Masson  v. 
Title  —  United   States.  —  U.   S.  v.   Duncan,  4  Bovet,  1  Den.  (N.  Y.)  69,  43  Am.  Dec.  651. 
McLean  (U.  S.)  697,  25  Fed.  Cas.  No.  15,003,  9.  No  Recovery  from  Creditor. —  U.  S.  v.  Dun- 
12  111.  523.  can,  12  111.  523;  England  v.  Clark,  5  III.  486; 

Indiana.  —  Muir  v.  Craig,  3  Blackf.   (Ind.)  Dunn  v.  Frazier,  8  Blackf.  (Ind.)  432;  M'Ghee 

293,  25  Am.  Dec.  m;  Preston  v.  Harrison,  9  v.  Fllis,  4  Litt.  (Ky.)  244,  14  Am.  Dec.  124; 

Ind.   1;   Pennington  v.   Clifton,   10  Ind.   172;  Weidler  v.  Farmers'  Bank,  11   S.  &  R.  (Pa.) 

Dunn  v.  Frazier,  8  Blackf.  (Ind.)  432.  134;  Henderson  v.  Overton.  2  Yerg.  (Tenn.) 

Kentucky.  —  Anderson  v.  West,  80  Ky.  171;  ,394,  24  Am.  Dec.  492.    See  also  Wells  v.  Van 

McLaughlin   v.    Daniel,    8    Dana    (Ky.)    182;  Dyke,  106  Pa.  St.  in. 
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unless  such  recovery  is  expressly  authorized  by  statute.1 

(3)  Recovery  from  Officer.  —  Where  a  third  person  purchases  at  execution 
sale  property  to  which  the  debtor  has  no  title  and  subsequently  surrenders  it 
to  the  owner,  he  can  recover  the  purchase  money  from  the  officer,  where  he 
retains  it  in  his  possession  or  has  been  indemnified  by  the  creditor.* 

4.  Right  to  Rents  of  Land  Purchased.  — ■  A  purchaser  at  execution  sale  of  a 
landlord's  title  to  leased  premises  is  entitled  to  the  rents  from  the  time  when 
he  would  be  entitled  to  possession  of  the  premises  if  they  were  in  the  pos- 
session of  the  debtor.3  He  does  not,  however,  acquire  any  right  to  rent 
earned  prior  to  such  time,  though  by  the  terms  of  the  lease  payable  after- 
wards.4 

5.  Right  to  Avoid  Previous  Fraudulent  Conveyance.  —  Where  a  transfer  of 
property  is  void  as  to  a  creditor,  a  purchaser  thereof  at  execution  sale  under 
a  judgment  procured  by  such  creditor  succeeds  to  the  right  of  such  creditor 
to  avoid  the  conveyance.5  He  would  have  such  right,  though  the  sale  was 
in  terms  made  subject  to  such  prior  conveyance,  if  it  was  in  fact  fraudulent 
and  void.6  The  purchaser  of  the  debtor's  interest  in  land  which  has  been 
fraudulently  conveyed  is  entitled,  on  establishing  the  fraudulent  character  of 
the  conveyance,  to  all  the  debtor's  estate  therein,  and  not  merely  to  the  right 
to  have  the  amount  paid  by  him  for  such  interest  or,  in  case  the  execution 
creditor  himself  is  the  purchaser,  the  amount  of  his  judgment,  satisfied  there- 
from, leaving  the  surplus  to  the  fraudulent  grantee.7 

6.  Right  of  Purchaser  of  Undivided  Interest  to  Partition.  —  A  purchaser  of  a 
debtor's  undivided  interest  in  land  may  maintain  a  bill  for  the  partition  of  the 
land.8  If,  however,  the  cotenant  whose  interest  is  sold  has  committed  waste, 
the  purchaser  will  take  subject  to  the  right  of  the  other  cotenant  to  an 
equitable  adjustment  of  their  rights  in  the  partition  proceedings.9 

7.  Right  of  Purchaser  of  Patented  Article  or  Plates  of  Copyrighted  Book.  — 
The  sale  under  execution  against  a  patentee  of  a  patented  machine,  made  by 
the  patentee  for  his  own  use,  by  implication  invests  the  purchaser  with  a 
license  to  use  that  particular  machine,  though  the  patentee  does  not  manu- 
facture for  sale.10  But  the  seizure  and  sale  of  the  plates  of  copyrighted  books 
or  maps  under  execution  against  the  owner  of  the  plates  and  copyright  does 

1.  Statutory  Remedy  Against  Creditor.  —  Jack-  §  48,  as  amended  by  Acts  Mass.  1884,  c.  188, 
son  v.  Anderson,  4  Wend.  (N.  Y.)  474.  §  5,  providing  that  a  levy  of  an  execution  on 

Under  Code  Iowa,  §  3090,  where  the  title  of  a  land   fraudulently  conveyed  by  the  execution 

purchaser  at  execution  sale  fails  on  the  ground  debtor  shall  be  void  unless  the  execution  pur- 

that    the    property    sold    was    the    execution  chaser  brings  an  action  to  recover  possession 

debtor's  homestead,  the  purchaser,  on  the  sale  of   the    purchased   premises   within    one  year 

being  set  aside,  is  entitled  to  recover  the  amount  after  the  sale,  such  purchaser  at  an  execution 

received  from  him  by  the  execution  creditor.  sale  acquires   only  a   right  of   action  against 

Jones  v.  Blumenstein,  77  Iowa  361.  the  fraudulent  grantee,  which  cause  of  action 

2.  Recovery  from  Officer.  —  Bartholomew  v.  cannot  be  transferred  to  another  so  that  the 
Warner,  32  Conn.  98,  85  Am.  Dec.  251.  latter  can  maintain  the  action  in  his  own  name. 

3.  Borrcll  v.  Dewart,  37  Pa.  St.  134;  Long  v.  Hunt  v.  Mann,  132  Mass.  53.    See  also  the  title 
Seavers,  103  Pa.  St.  517.     See  also  the  titles  Champerty  and  Maintenance,  vol.  5,  p.  815. 
Judicial  Sales,  vol.  17,  p.  1015;  Landlord  and  6.  Huffman  v.  Nixon,  152  Mo.  303,  75  Am. 
Tenant,  vol.  18,  p.  284  ;  and  see  supra,  this  title,  St.  Rep.  454. 

Title  Acquired  by  Purchaser  —  Title  or  Interest  7.  Garrett  V.  Wagner,   125   Mo.  450,  disap- 

Held  by  Purchaser  During  Redemption  Period.  proving  Woodard  v.  Mastin,  106  Mo.  324. 

4.  Borrell  v.  Dewart,  37  Pa.  St.  134.  8.  Purchaser  of  Undivided  Interest  Entitled  to 

5.  Purchaser  Successor  to  Creditor's  Right.—  Partition.  -Simpson  v.  Sparkman,  12  Lea 
McCoy  v.  Watson,  51  Ala.  466;  Apperson  v.  (Tenn.)  360.  See  also  the  titles  Joint  Tenants 
Burgett,  33  Ark.  339;  Millis  v.  Lombard,  32  and  Tenants  in  Common,  vol.  17,  p.  707;  Par- 
Minn.  259;  Ryland  v.  Callison,  54  Mo.  513;  tition,  vol.  2 1 .  p.  1 1 52. 

Gentry  v.  Robinson,  55  Mo.  260  ;  Lionberger  v.  9.  Partition  Made  Subject  to  Equitable  Rights. 

Baker,  88  Mo.  447  ;  Rinehart  v.  Long,  95  Mo.  —  Polhemus  v.  Empson,  27  N.  J.  Eq.  190.  See 

396;  Sands  v.  Hildreth,  14  Johns.  (N.  Y.)  493;  also  the  title  Partition,  vol.  21.  p.  1170. 

Zuver  v.  Clark,  104  Pa.  St.  222.    See  also  the  10.  Sale  of  Patented  Article.  —  Wilder  V.  Kent, 

title  Fraudulent  Sales  and  Conveyances,  vol.  15  Fed.  Rep.  217.    See  also  the  titles  Execu- 

14.  PP-  31 1.  312.  tions,  vol.  11,  p.  628;  Patents,  vol.  22,  pp.  429, 

Assignment.  — Under  Gen.  Stat.  Mass.,  c.  103,  433. 
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not  confer  on  the  purchaser  the  right  to  multiply  and  vend  copies  of  the  copy- 
righted book  or  map.  The  copyright  and  plates  are  wholly  distinct  and 
separate  subjects  of  ownership.1 

8.  Recovery  of  Possession.  —  An  execution  purchaser  takes  only  the  debtor's 
title.  If  he  cannot  obtain  possession  peaceably,*  he  must  recover  possession 
by  legal  process.  In  some  jurisdictions  there  are  statutes  giving  to  the  pur- 
chaser at  execution  sale  of  land  summary  process  for  the  recovery  of  possession 
from  the  debtor  and  those  claiming  under  him  by  conveyance  subsequent  to 
the  sale  or  the  attaching  of  the  judgment  lien.  The  decisions  under  such 
statutes  are  referred  to  in  the  notes.3  In  the  absence  of  such  statutory  pro- 
visions, or  in  case  such  remedy  is  insufficient,  the  purchaser  is  relegated  to  his 
common-law  remedy  by  ejectment  or  an  action  in  the  nature  thereof.  His 
right  to  maintain  such  an  action  has  been  discussed  elsewhere  in  this  work.4 

XXVIII.  Effect  of  Modification,  Vacation,  or  Reversal  of  Judgment  — 
1.  Scope  of  Section.  —  The  general  principles  concerning  the  effect  of  a  modifi- 
cation, vacation,  or  reversal  of  a  judgment,  with  respect  to  the  right  of  the 
defendant  to  have  restitution  of  what  he  has  lost  by  force  of  the  judgment  or 
proceedings  thereunder,  are  discussed  elsewhere.5  This  section,  in  accord- 
ance with  the  encyclopaedic  system,  will  contain  simply  the  application  of 
these  principles  to  the  specific  subject  of  execution  sales  made  under 
judgments  subsequently  modified,  vacated,  or  reversed. 

Distinction  Between  Void  and  Voidable  Judgment.  —  A  distinction  must  always  be 
made  between  a  judgment  that  is  absolutely  void,  as  from  want  of  jurisdiction 
or  some  other  equally  fatal  defect,  and  a  judgment  which  is  voidable  only,  as, 
for  instance,  one  rendered  in  a  proceeding  irregularly  conducted.  Where 
property  is  sold  on  execution  under  a  void  judgment,  no  title  passes  even  to  a 
bona  fide  purchaser ;  0  while,  on  the  other  hand,  if  the  judgment  is  merely 
voidable,  title  passes  under  the  sale,  but  passes  subject  generally  to  defeasance 
by  a  vacation  or  reversal  of  the  judgment  unless  the  property  is  in  the  hands  of 
a  bona  fide  purchaser.7  This  section  will  include  only  a  discussion  of  execution 
sales  under  voidable  judgments. 

2.  Execution  and  Sale  Not  Made  Wrongful  by  Reversal  of  Judgment.  —  Where 
a  judgment,  although  erroneous,  is  regular  and  valid  until  reversed,  an  execu- 
tion issued  thereon  and  a  sale  of  the  debtor's  property  upon  it  may  well  be 

1.  Sale  of  Plates  of  Copyrighted  Book  or  Map.  —  Steveneson  v.  Riddell,  (Ky.  1902)  68  S.  W.  Rep. 
Stephens  v.  Cady,  14  How.  (U.  S.)  528;  Stevens  649. 

v.  Gladding,  17  How.  (U.  S.)  447.     See  also  Equitable  Title.  —  The  Maryland  statute  giv- 

Wilder  v.  Kent,  15  Fed.  Rep.  217.  ing  to  the  purchaser  at  execution  sale  a  sum- 

2.  Purchaser  May  Take  Possession  Peaceably. —  mary  iemedy  for  obtaining  possession  of  the 
M'Dougall  v.  Sitcher,  1  Johns.  (N.  Y.)  42;  Peo-  purchased  premises  affords  such  remedy  to  the 
pie  v.  Nelson,  13  Johns.  (N.  Y.)  340;  Orser  v.  purchaser  where  the  title  purchased  is  an  equi- 
Storms,  9  Cow.  (N.  Y.)  687,  18  Am.  Dec.  543.  table  one,  provided  it  carries  the  right  to  posses- 

3.  Delaware  —  Assignee  of  Purchaser  May  Apply  sion.  Deakins  v.  Rex,  60  Md.  593;  McMechen 
for  Writ  of  Possession. —  Kent  v.  Pyle,  2  Penn.  v.  Marman,  8  Gill  &  J.  (Md.)  58. 

(Del.)  242.  The  debtor  in  possession  cannot  set  up  de- 

A  writ  will  not  be  awarded  to  the  purchaser  fects  in  the  sheriff's  return  in  opposition  to  the 

where  the  title  of  the  debtor  was  disputed  and  application.    Miller  v.  Wilson,  32  Md.  297. 

he  was  not  in  possession  at  the  time  of  sale.  4.  See  the  title  Ejectment,  vol.  10.  p.  522. 

Wright  v.  Rodney,  5  Houst.  (Del.)  573.  5.  See  Encyc.  of  Pl.  and  Pr.,  titles  Fore- 

Only  Debtor  and  Those  Claiming  under  Him  closure  of  Mortgaces,  vol.  9,  p.  539 ;  Restitu- 

Since  Judgment  Can  Be  Evicted  under  Summary  tion,  vol.  18,  p.  869  ;  and  in  this  work  the  titles 

Process.  —  Seymour  v.   Morgan,   45   Ga.   203;  Judgments    and    Decrees,    vol.    17,    p.  810: 

Smith  v.  Equitable  Mortg.  Co.,  98  Ga.  242.  Judicial  Sales,  vol.  17,  p.  1016  el  seq. ;  Pay- 

Purchaser  of  Life  Tenant's  Estate  Entitled  to  ment,  vol.  22,  p.  635  ct  seq. 

Process. —  Bledsoe  v.  Willingham,  62  Ga.  554.  6.  Void  Judgment.  —  McCracken  v.  Flanagan. 

Sale  of  Undivided  Interest. —  In  a  proceeding  127  N.  Y.  493,  24  Am.  St.  Rep.  481,  141  N.  Y. 

under  the  Kentucky  statute  to  give  to  the  pur-  174;  Hunter  v.  Ruff,  47  S.  Car.  525,  58  Am.  St. 

chaser  possession  of  the  purchased  land,  a  judg-  Rep.  907,  per  Mclver,  C.  J.     And  see  supra, 

ment  awarding  to  him  possession  of  the  whole  this    title,    Title    Acquired    by    Purchaser  — 

tract  is  erroneous  where  the  judgment  debtor  Necessity  of  Valid  Judgment  and  Execution. 

merely  had  an  undivided  interest  therein  and  7.  This  principle  clearly  appears  throughout 

only  such  interest  purported  to  have  been  sold.  the  following  discussion  in  this  section. 
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regular  and  lawful,  and  do  not  become  irregular  or  unlawful  by  the  subsequent 
reversal  of  the  judgment;  1  therefore  the  execution  creditor  cannot  be  charged 
by  the  debtor  as  a  wrongdoer  for  procuring  the  sale  of  the  property.3  But 
where  the  judgment  is  superseded  or  suspended  by  bond,  and  is  afterwards 
reversed,  an  execution  sale  had  under  the  judgment  pending  the  appeal  is 
absolutely  void,  and  renders  the  execution  creditor  liable  as  a  wrongdoer; 
and  the  execution  debtor  may  recover  from  him  not  merely  the  proceeds  of 
the  sale,  but  the  full  value  of  the  goods.3 

3.  Where  Stranger  Has  Purchased  —  a.  Generally.  —  Where  property  is 
sold  on  execution  under  a  voidable  judgment  and  is  purchased  by  one  who 
is  a  stranger  to  the  judgment  and  execution,  and  who  has  no  notice  of  any 
defects,  infirmities,  or  irregularities  in  the  proceedings  prior  to  the  sale,  the 
title  thus  acquired  by  the  purchaser  is  not  affected  by  a  subsequent  reversal 
or  vacation  of  the  judgment  under  which  the  execution  and  sale  were  had, 
and  the  remedy  of  the  execution  debtor  is  merely  to  recover  the  proceeds  of 
the  sale.4 

b.  Purchase  Pendixg  Appeal.  —  The  foregoing  principle  applies  where 
the  purchase  is  made  pending  an  appeal  which  does  not  supersede  the  judg- 
ment; the  subsequent  reversal  of  the  judgment  on  appeal  does  not  divest  the 
title  which  the  stranger  has  acquired  5  But  it  seems  that  the  rule  is  otherwise 
where  the  judgment  has  been  superseded  or  suspended  by  giving  bond,  for  in 
such  a  case  the  sale  is  unlawful  and  void.6 

c.  Purchase  with  Notice.  —  Although  the  purchase  is  made  by  a  person 
other  than  the  execution  plaintiff,  it  seems  that  such  purchaser  will  not  be 
protected  from  the  effects  of  a  reversal  or  vacation  of  the  judgment  unless  he 
occupies  the  position  of  a  bona  fide  purchaser;  and  it  is  held  that  where  the 
purchase  is  made  by  a  stranger  and  the  circumstances  of  the  case  show  that 
he  is  chargeable  with  notice  of  the  facts  and  proceedings  leading  up  to  the 
judgment,  his  title  will  not  be  protected  as  against  the  execution  debtor  or 
his  grantee.7 

1,  This  principle  underlies  the  rules  stated  Nebraska.  —  Manfull  v.  Graham,  55  Neb.  645, 
in  the  following  subdivisions.  70  Am.  St.  Rep.  412;  Security  Abstract  of  Title 

2,  Kissock  v.  Grant,  34  Barb.  (N.  Y.)   144,      Co.  v.  Longacre,  56  Neb.  460. 

holding  that  where  personal  property  is  sold         New  York.  —  Woodcock  v.  Bennet,   1  Cow. 
under  the  circumstances  indicated,  the  execu-      (N.  Y.)  734,  13  Am.  Dec.  568. 
tion  creditor  is  not  liable  for  wrongfully  taking         South  Carolina.  —  Le  Conte  v.  Irwin,  23  S. 
or  converting  the  property.    See  also  Peck  v.      Car.  106;  Hunter  v.  Ruff,  47  S.  Car.  525,  58 
McLean,  36  Minn.  228,  1  Am.  St.  Rep.  665.  Am.  St.  Rep.  907. 

Vacation  of  Judgment  for  Irregularity.  —  But         Texas.  —  See  Stroud  v.  Casey,  25  Tex.  740  ; 
where  the  judgment  was  vacated  for  irregular-      Cordray  v.  Neuhaus,  25  Tex.  Civ.  App.  253. 
ity,  it  was  held  in  an  early  case  that  the  execu-  Wisconsin.  —  Corwith  v.  Illinois  State  Bank, 

tion  defendant  could  maintain  trespass  against      18  Wis.  587. 

the  execution  creditor,  although  not  against  the  Statutes.  —  This  rule  has  frequently  been  af- 
sheriff.  Turner  v.  Felgate,  1  Lev.  95;  Felgate  firmed  by  statute.  See  Bryant  v.  Fairfield,  51 
V.  Tourner,  1  Keb.  822,  approved  in  Barker  v.  Me.  153  ;  Security  Abstract  of  Title  Co.  v.  Long- 
Braham,  3  Wils.  C.  PI.  376.  acre,   56  Neb.  469  ;   McGuire  v.   Ely,  Wright 

3.  Where  Bond  Is  Given.  Thompson  v.  (Ohio)  520.  And  see  the  codes  and  statutes  of 
Thompson,  1  N.  J.  L.  184.  the  various  states. 

4.  Stranger  Purchasing  in  Good  Faith  Not  Af-  5.  Purchase  Pending  Appeal,  Judgment  Not  Be- 
fected  by  Subsequent  Reversal  or  Vacation  of  Judg-  ing  Superseded. —  Fanner  v.  Rogers,  10  Cal.  335  ; 
ment  —  England. —  Manning's  Case,  8  Coke  94.      Kramer  v.  Wellendorff,  (Pa.  1887)  10  Atl.  Rep. 

United  States.  —  Ryan  v.  Staples,  40  U.  S.  892. 
App.  748.  This  principle  is  well  established,  a  number 

Arkansas.  —  Estes  v.  Boothe,  20  Ark.  583.  of  the  cases  cited  in  the  foregoing  note  involv- 

Califomia. —  Farmer  v.  Rogers,  10  Cal.  335.  ing  purchases  pending  appeal  where  the  judg- 
Florida.  —  Ponder  v.  Moseley,  2  Fla.  269.  ment  was  not  superseded  by  bond. 

Louisiana.  —  Graham  v.  Eagan,  15  La.  Ann.  8.  Same  —  Judgment  Superseded.  —  Thompson 
97;  Frost  v.  McLeod,  19  La.  Ann.  60.  v.  Thompson,  1  N.  J.  L.  184. 

Maine.  —  Stinson  v.  Ross,  si  Me.  556,  81  Am.         7.  Stranger  Purchasing  with  Notice  Not  Pro- 
Dec-  S9i.  tected.  —  Cottle  v.  Simon,  153  N.  Y.  403,  re- 
Massachusetts. —  Kennedy    v.    Duncklee,    1      versing  Read  v.  Simon,  92  Hun  (N.  Y.)  607. 
Gray  (Mass.)  65.  per  Metcalf,  J.  In  this  case  the  property  was  bid  in  by  the 
Missouri.  —  Heard  v.  Sack,  81  Mo.  610.               mother  of  the  plaintiff  in  execution. 
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d.  Enforcing  Restitution.  —  Where  at  an  execution  sale  property  has 
been  sold  to  a  stranger  and  the  judgment  is  subsequently  reversed,  the  execu- 
tion debtor  can  recover  only  the  amount  for  which  the  property  was  sold,  not 
its  value;1  and  this  amount  is  limited  to  so  much  as  the  execution  creditor 
has  received.2  Hence,  to  entitle  the  execution  debtor  to  restitution  from  the 
execution  creditor,  it  must  appear  that  the  latter  has  received  the  purchase 
money  for  the  sale.3  If  the  money  has  been  collected  and  remains  in  the 
hands  of  the  sheriff,  the  remedy  of  the  execution  debtor  is  obviously  against 
the  sheriff;  4  and  if  the  purchaser  of  the  property  has  not  paid  the  purchase 
money  before  receiving  notice  of  the  reversal,  it  is  clear  that  he  cannot  retain 
the  property  as  against  the  execution  debtor.5 

4.  Where  Execution  Creditor,  His  Attorney  or  Assignee,  Has  Purchased  — 
a.  Generally.  —  The  policy  of  law  which  protects  the  title  which  a  stranger 
acquires  at  an  execution  sale  under  a  voidable  judgment  does  not  apply  where 
the  purchase  is  made  by  the  execution  creditor  or  one  occupying  his  position; 
so  where  an  execution  creditor  bids  in  property  at  a  sale  under  his  own  exe- 
cution and  the  judgment  is  afterwards  reversed  on  appeal,  the  former  owner 
of  the  property  or  the  execution  debtor  becomes  entitled  to  restitution  of  the 
property  and  can  recover  it  in  an  appropriate  proceeding,  for  in  such  case  the 
execution  creditor  has  none  of  the  equities  of  a  bona  fide  purchaser.6 

In  Kentucky  and  North  Carolina,  however,  a  contrary  doctrine  is  maintained,  the 


1.  Recovery  Limited  to  Proceeds  of  Sale.  —  Gay 

v.  Smith,  38  N.  H.  171. 

And  the  execution  debtor  cannot  maintain  an 
action  of  trespass  to  recover  the  difference  be- 
tween the  value  of  the  property  sold  and  the 
amount  it  brought  at  the  sale.  Gay  v.  Smith, 
38  N.  H.  171. 

But  Where  the  Sale  Was  Void  for  the  reason 
that  the  judgment  was  superseded  or  suspended 
by  bond,  the  execution  debtor  may  recover  the 
full  value  of  the  goods  though  it  exceeds  the 
price  they  brought  at  the  sale.  Thompson  v. 
Thompson,  1  N.  J.  L.  184. 

Attorney's  Fees. —  Under  Code  Civ.  Pro.  Cal., 
§  957.  the  amount  recoverable  upon  reversal  is 
limited  to  the  proceeds  of  the  execution  sale 
after  deducting  therefrom  the  expenses  of  the 
sale,  and  does  not  include  attorney's  fees. 
Dowdell  v.  Carpy,  137  Cal.  333. 

2.  Peck  v.  McLean,  36  Minn.  228,  1  Am.  St. 
Rep.  665. 

3.  Creditor  Must  Have  Received  Proceeds.  — 

Peck  v.  McLean,  36  Minn.  228,  1  Am.  St.  Rep. 
665  ;  Eubank  v.  Ralls,  4  Leigh  (Va.)  308. 

4.  Eubank  v.  Ralls,  4  Leigh  (Va.)  320. 

5.  See  Reynolds  v.  Harris,  14  Cal.  667,  76 
Am.  Dec.  459.  And  see  the  title  Purchasers 
for  Value  and  Without  Notice,  vol.  23,  p.  517 
el  seq. 

6.  Execution  Creditor  Purchasing  at  His  Own 
Sale  Must  Make  Restitution  on  Reversal  of  Judg- 
ment —  Alabama.  —  McDonald  v.  Mobile  L.  Ins. 
Co..  65  Ala.  362. 

California.  —  Reynolds  v.  Harris,  14  Cal.  667, 
76  Am.  Dec.  459 ;  Johnson  v.  Lamping,  34  Cal. 
293  ;  Black  v.  Vermont  Marble  Co.,  137  Cal.  683. 

Kansas.  —  Hubbard  v.  Ogden,  22  Kan.  671. 

Louisiana.  —  Graham  v.  Eagan,  15  La.  Ann. 
97 ;  Fush  v.  Egan,  48  La.  Ann.  60.  But  see 
Farrar  v.  Stacy,  2  La.  Ann.  210. 

Missouri.  —  Gott  v.  Powell,  41  Mo.  416;  Hol- 
land v.  Adair,  55  Mo.  40. 

Nebraska.  —  Troup  v.  Horbach,  62  Neb.  564. 

New  Hampshire.  —  Mullin  v.  Atherton,  61 
N.  H.  20. 


Ohio.  —  Hubbell  v.  Broadwell,  8  Ohio  120. 
Texas.  —  Stroud    v.    Casey,    25    Tex.    754 ; 
Adams  v.  Odom,  74  Tex.  206,  15  Am.  St.  Rep. 
827  ;  Cordray  v.  Neuhaus,  25  Tex.  Civ.  App.  247. 

Washington.  —  Benney  v.  Clein,  15  Wash. 
581  ;  Singly  v.  Warren,  18  Wash.  434,  63  Am. 
St.  Rep.  896. 

Wisconsin.  —  Corwith  v.  Illinois  State  Bank. 
15  Wis.  289. 

Broadly  stated,  the  principle  is  that  where  a 
judgment  is  reversed,  all  the  proceedings  had  in 
pursuance  of  that  judgment  are  vacated  and  the 
defendant  therein  is  entitled  to  be  restored  to 
the  condition  in  which  he  stood  previous  to  the 
judgment,  and  may  have  restitution  of  every- 
thing which  he  has  lost  and  which  remains  in 
the  hands  of  the  adverse  party,  his  agents,  at- 
torneys, or  privies.  Hannibal,  etc.,  R.  Co.  v. 
Brown,  43  Mo.  294. 

Vacation  of  Judgment.  —  In  this  connection 
the  vacation  of  the  judgment  by  order  operates 
the  same  as  a  reversal  on  appeal.  Benney  v. 
Clein,  1 5  Wash.  581. 

Amendable  Defect. —  The  rule  of  the  text  ob- 
tains whether  the  reversal  is  based  on  an  amend- 
able defect,  or  one  that  is  incurable  by  amend- 
ment. McDonald  v.  Mobile  L.  Ins.  Co.,  65  Ala. 
362. 

Restitution  Impossible  —  Recovery  of  Value.  — 

Black  v.  Vermont  Marble  Co.,  137  Cal.  683. 

Demand  for  Restitution  Unnecessary.  —  Zim- 
merman v.  National  Bank,  56  Iowa  133. 
Who  May  Claim  Benefit  by  Reversal. —  But  no 

one  except  the  defendant  in  the  judgment  re- 
versed, or  his  assignee,  is  entitled  to  claim  any 
benefit  by  reason  of  the  reversal.  M'Lagan  v. 
Brown.  11  111.  519. 

Estoppel  of  Creditor  to  Deny  Debtor's  Title.  — 
Where  the  judgment  has  been  reversed  or  va- 
cated and  the  execution  debtor  brings  an  action 
of  replevin  to  recover  of  the  execution  creditor 
personal  property  which  the  latter  purchased  at 
the  sale,  the  creditor  is  estopped  to  question 
the  debtor's  title.  Benney  v.  Clein,  15  Wash. 
581. 
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right  of  the  execution  creditor  to  protection  in  his  title  being  held  to  be  the 
same  as  that  of  a  stranger.1 

Sale  Not  Vacated  by  Eeversal  —  Necessity  for  Proceedings.  —  In  the  absence  of  a 
statute,  the  reversal  of  the  judgment  does  not  ipso  facto  vacate  the  sale  to 
the  execution  creditor;  although  it  gives  to  the  execution  debtor  the  right  to 
restitution,  he  must  assert  that  right  in  some  appropriate  proceeding.3  This 
point,  however,  is  now  quite  generally  regulated  by  statute.3 

b.  Purchase  by  Execution  Creditor's  Attorney.  —  Where  the  pur- 
chase at  the  sale  was  made  by  the  execution  creditor's  attorney  who  conducted 
the  proceedings  culminating  in  the  judgment  and  sale,  the  execution  debtor 
may  enforce  restitution  from  the  attorney,  although  the  latter  purchased  for 
his  own  benefit;  in  such  a  case  the  attorney  is  chargeable  with  notice  and 
occupies  no  more  favorable  a  position  than  the  execution  creditor.4  A  fortiori 
the  attorney  is  not  protected  where  the  circumstances  of  the  case  show  that 
in  reality  he  purchased  for  the  benefit  of  the  execution  creditor,5  or  was 
himself  the  beneficial  plaintiff  in  the  judgment.6 

c.  Purchase  by  Assignee  of  Judgment. — Where  the  judgment 
creditor  assigns  the  judgment  and  the  assignee  procures  an  execution  to  be 
issued  thereon  and  purchases  the  property  at  the  sale,  he  is  not  protected  as  a 


Statutes.  —  The  rule  of  the  text  has  been  ex- 
pressly sanctioned  by  statutes  wherein  particu- 
lar provisions  are  made  for  restitution.  See 
e.  g.  Code  Civ.  Pro.  Cal.,  §  957.  For  construc- 
tion of  this  statute,  see  Withers  v.  Jacks,  79  Cal. 
297,  12  Am.  St.  Rep.  143  ;  Spring  Valley  Water 
Works  v.  Drinkhouse,  95  Cal.  220;  Yndart  v. 
Den,  125  Cal.  85  ;  Barnhart  v.  Edwards,  128 
Cal.  577;  Black  v.  Vermont  Marble  Co.,  137 
Cal.  683;  Purser  v.  Cady,  (Cal.  1897)  49  Pac. 
Rep.  180.  For  construction  of  this  statute  in 
its  earlier  form,  see  Farmer  v.  Rogers,  10  Cal. 
335  ;  Reynolds  v.  Harris,  14  Cal.  668,  76  Am. 
Dec.  459 ;  Johnson  v.  Lamping,  34  Cal.  293 ; 
Hewitt  v.  Dean,  91  Cal.  617,  25  Am.  St.  Rep. 
227.  See  generally  the  codes  and  statutes  of 
the  various  states,  and  infra,  this  subsection, 
Remedies  of  Execution  Debtor  or  Former 
Owner. 

Under  an  Iowa  statute  providing  that  "  prop- 
erty acquired  by  a  bona  fide  purchaser  under  a 
judgment  subsequently  reversed  shall  not  be 
affected  by  such  reversal,"  it  was  held  that  a 
purchase  of  land  at  a  sheriff's  sale  by  the 
plaintiff  in  execution  or  his  attorney  with  actual 
knowledge  of  a  pending  appeal  is  at  the  peril 
of  the  purchaser,  and  the  party  or  his  attorney 
thus  buying  is  not  a  bona  fide  purchaser  and 
must  make  restitution  to  the  execution  debtor. 
Twogood  v.  Franklin,  27  Iowa  239. 

Execution  Debtor  Making  Purchases  at  Sale.  — 
The  fact  that  the  execution  debtor  was  present 
at  the  sale,  or  even  purchased  some  of  the 
property  offered  for  sale  in  order  to  prevent  its 
sacrifice  or  to  keep  it  from  being  taken  from 
his  possession,  does  not  necessarily  estop  him 
from  maintaining  the  action  for  restitution  ; 
especially  if  it  does  not  appear  that  the  execu- 
tion creditor  was  in  any  respect  induced  to  pur- 
chase the  property  by  reason  of  the  execution 
debtor's  conduct,  or  that  he  parted  with  any 
rights  or  sustained  any  damage  by  reason 
thereof.  Black  v.  Vermont  Marble  Co.,  137 
Cal.  683. 

Recovery  of  Rental  Value  of  Land.  —  Schoon- 
over  v.  Osborne,  (Iowa  1902)  90  N.  W.  Rep. 
844.    See    also   Cavanaugh   v,   Willson,  (Ky. 


1900)  57  S.  W.  Rep.  620,  (Ky.  1903)  71  S.  W. 
Rep.  870. 

After  the  Death  of  an  Execution  Creditor  who 

purchased  personal  property  at  his  own  sale, 
restitution  may  be  enforced  against  his  personal 
representative  upon  the  reversal  of  the  judg- 
ment. Black  v.  Vermont  Marble  Co.,  137  Cal. 
683. 

Judgment  Creditor  Redeeming  Property  from 
Prior  Execution  Sale. —  M'Lagan  v.  Brown,  11 
111.  519. 

1.  Rule  in  Kentucky  and  North  Carolina.  — 

Yocum  v.  Foreman,  14  Bush  (Ky.)  494;  Den  v. 
Dellinger,  1  Murph.  (5  N.  Car.)  272.  A  similar 
view  was  expressed  (obiter)  in  a  Nebraska  case. 
McAusland  v.  Pundt,  1  Neb.  211,  93  Am.  Dec. 
358.  But  this  rule  does  not  apply  where  land 
which  the  execution  creditor  purchased  at  the 
sale  belonged  to  strangers  to  the  judgment. 
Baker  v.  Baker,  87  Ky.  461  ;  Spicer  v.  Seale,  106 
Ky.  246. 

2.  Execution  Debtor  Must  Invoke  Aid  of  Court. 

—  Puterbaugh  v.  Moss,  (111.  1887)  11  N.  E.  Rep. 
197.  See  also  Johnson  v.  Lamping,  34  Cal. 
293;  Reynolds  7'.  Hosmer,  45  Cal.  616.  And 
see  infra,  this  subsection,  Remedies  of  Execu- 
tion Debtor  or  Former  Owner. 

3.  See  the  codes  and  statutes  of  the  various 
states;  and  see  the  title  Restitution,  18  Encyc. 
or  Pl.  and  Pr.  886  et  seq. 

4.  Purchase  by  Attorney  of  Plaintiff  in  Execu- 
tion.—  McLean  County  Bank  v.  Flagg,  31  111. 
290,  83  Am.  Dec.  224  ;  Hays  v.  Cassell,  70  111. 
669;  Culver  v.  Phelps,  130  111.  217;  Cavanaugh 
v.  Willson,  (Ky.  1900)  57  S.  W.  Rep.  620,  (Ky. 
1903)  7i  S.  W.  Rep.  870:  Hannibal,  etc..  R.  Co. 
v.  Brown,  4?  Mo.  294.  Sec  also  Galpin  v.  Page, 
18  Wall.  (U.  S.)  350. 

Amount  Paid  on  Sale. —  But  he  will  be  entitled 
to  have  the  amount  paid  by  him  imposed  as  a 
charge  on  the  property,  less  the  rents  and  profits 
received  by  him  therefrom  during  his  posses- 
sion. Cavanaugh  7\  Willson,  (Ky.  1900)  57  S. 
W.  Rep.  620,  (Ky.  1903)  71  S.  W.  Rep.  870. 

5.  Hays  v.  Cassel,  70  111.  669. 

6.  McLean  County  Bank  v.  Flagg,  31  111.  290, 
83  Am.  Dec.  224. 
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bona  fide  purchaser  upon  a  subsequent  reversal  of  the  judgment,  but  must 
make  restitution  to  the  execution  debtor.1  But  the  contrary  has  been  held  in 
a  Louisiana  case.8 

d.  Where  Property  Is  Taken  under  Elegit  or  Extent.  —  Under 
the  practice  obtaining  in  some  jurisdictions,  the  debtor's  property  or  any 
interest  or  estate  therein  is  set  off  or  delivered  to  the  creditor  under  a  writ  of 
elegit  or  an  extent.3  Under  such  a  process,  the  title  to  the  property  does 
not  pass  absolutely  to  the  creditor,  but  depends  upon  the  continuance  of  the 
judgment;4  hence,  where  the  judgment  is  subsequently  reversed,  the  debtor 
thereupon  becomes  entitled  to  have  the  specific  property  or  interest  restored 
to  him,  and  he  may  recover  it  not  only  where  it  remains  in  the  hands  of  the 
creditor,5  but  where  it  has  been  sold  to  a  third  person,  even  though  the  latter 
is  an  innocent  purchaser.6 

Where  Property  Is  Acquired  by  Eminent  Domain.  —  A  principle  analogous  to  the 
foregoing  has  been  applied  where  property  has  been  acquired  by  right  of 
eminent  domain  and  subsequently  the  appraisal  of  the  commissioners  is 
reversed  on  appeal,  the  former  owner  in  such  a  case  being  held  entitled 
to  recover  the  land.7 

e.  Sale  by  Execution  Creditor — Rights  of  Purchaser  —  (i)  In 
General.  —  Where  the  execution  creditor,  after  purchasing  at  his  own  sale, 
the  judgment  not  having  been  superseded  by  bond,  sells  the  property  to  a 
third  person  who  purchases  for  value  and  without  notice,  and  the  judgment 
is  afterwards  reversed  on  appeal,  the  prevailing  rule  appears  to  be  that  the 
title  of  the  purchaser  is  not  affected  by  the  reversal,  and  that  he  may  retain 
the  property  as  against  the  execution  debtor,  whose  remedy  then  is  solely 
against  the  execution  creditor  for  the  proceeds  of  the  sale.8  There  are 
decisions,  however,  to  the  contrary.9 


1.  Assignee  of  Judgment  Purchasing  at  Sale  on 
Execution  Thereunder.  —  Reynolds  v.  Hosmer,  45 
Cal.  616;  Mcjilton  v.  Love,  13  111.  486,  54  Am. 
Dec.  449. 

2.  Farrar  v.  Stacy,  2  La.  Ann.  210. 

3.  See  the  titles  Elegit,  7  Encyc.  of  Pl.  and 
Pr.  409;  Extent,  8  Encyc.  of  Pl.  and  Pr.  783. 

For  the  Massachusetts  practice,  called  "  levy 
by  set-off,"  see  Pub.  Stat.  Mass.,  c.  178,  §§  7-25. 

4.  Bryant  v.  Fairfield,  51  Me.  154. 

5.  Recovery  of  Property  Taken  under  Elegit  or 
Extent. — Goodyere  v.  Ince,  Cro.  Jac.  246,  Yelv. 
179,  sub  nom.  Goodyer  v.  Junce  ;  Bryant  v.  Fair- 
field, 51  Me.  149;  Delano  v.  Wilde,  11  Gray 
(Mass.)  17,  71  Am.  Dec.  687. 

6.  Goodyere  v.  Ince,  Cro.  Jac.  246,  Yelv.  179, 
sub  nom.  Goodyer  v.  Junce  ;  Bryant  v.  Fairfield, 
51  Me.  149.  The  same  is  true  with  respect  to 
a  bona  fide  mortgagee.  Delano  v.  Wilde,  1 1 
Gray  (Mass.)  17,  71  Am.  Dec.  687. 

If  the  purchaser  has  not  obtained  possession 
of  the  property  he  cannot,  of  course,  maintain 
an  action  to  recover  it.  Bryant  v.  Fairfield,  51 
Me.  149. 

7.  Reversal  of  Commissioner's  Appraisal  —  Re- 
covery of  Land. —  Dater  v.  Troy  Turnpike,  etc., 
Co.,  2  Hill  (N.  Y.)  629. 

8.  Where  Execution  Creditor  Sells  to  Bona  Fide 
Purchaser.  —  Guiteau  v.  Wisely,  47  111.  433 ; 
Vogler  v.  Montgomery,  54  Mo.  577;  McAusland 
v.  Pundt,  1  Neb.  211,  93  Am.  Dec.  358.  See 
also  Withers  v.  Jacks,  79  Cal.  297,  12  Am.  St. 
Rep.  143;  Horner  v.  Zimmerman,  45  111.  14; 
Wadhams  v.  Gay,  73  111.  415;  Puterbaugh  v. 
Moss,  (111.  1887)  11  N.  E.  Rep.  199;  Graham 
t.  Eagan,  15  La.  Ann.  97,  per  Merrick,  C.  J.; 
Den  v.  Dellinger,  1  Murph.  (5  N.  Car.)  272. 


See  supra,  this  subsection,  Where  Property  Is 
Taken  under  Elegit  or  Extent. 

Distinction  Between  Execution  Sale  and  Taking 
Property  under  Elegit  or  Extent. —  It  has  been 
shown  that  the  rule  is  otherwise  where  the 
property  is  set  off  or  delivered  in  specie  to  the 
creditor  under  a  writ  of  elegit  or  an  extent. 
But  in  some  jurisdictions  it  has  been  declared 
that  the  rights  of  a  debtor  whose  lands  are  pur- 
chased by  the  creditor  on  execution  cannot  be 
distinguished  on  principle  from  the  rights  of  a 
debtor  whose  property  is  taken  under  a  writ  of 
elegit  or  an  extent.  Marks  v.  Cowles,  61  Ala. 
299;  Corwith  v.  Illinois  State  Bank,  15  Wis. 
289;  Singly  v.  Warren,  18  Wash.  434,  63  Am. 
St.  Rep.  896. 

9,  In  Texas  the  decisions  upon  this  point  are 
in  conflict.  The  rule  stated  in  the  text  is  sup- 
ported by  Treadway  v.  Eastburn,  57  Tex.  209; 
but  in  several  subsequent  cases  the  courts  have 
laid  down  the  rule  that  where  the  execution 
creditor  purchases  land  at  his  own  sale  he  takes 
a  defeasible  title  ;  and  that  his  grantee,  whether 
a  bona  fide  purchaser  or  not,  stands  in  no  more 
favorable  a  position  than  the  grantor  and  upon 
the  reversal  of  the  judgment  must  make  resti- 
tution to  the  execution  debtor.  In  so  deciding 
they  have  cited  the  case  just  mentioned,  al- 
though as  indicated  its  holding  is  to  the  con- 
trary. Harle  v.  Langdon,  60  Tex.  555  ;  Adams 
v.  Odom,  74  Tex.  206,  15  Am.  St.  Rep.  827; 
Cordray  v.  Neuhaus,  25  Tex.  Civ.  App.  247. 

The  same  view  has  been  expressed  obiter 
in  a  Washington  case,  Singly  v.  Warren,  18 
Wash.  434,  63  Am.  St.  Rep.  896.  and  a  statement 
to  the  same  effect  occurs  in  Dembitz  on  Land 
Titles,  vol.  2,  §  164,  p.  1229,  but  the  authori- 
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Purchaser  Must  Be  One  for  Value  and  Without  Notice.  — -  But  conceding  the  foregoing 
rule,  a  stranger  thus  purchasing  from  the  execution  creditor  is  not  protected 
from  the  effects  of  the  subsequent  reversal  of  the  judgment  unless  he  occupies 
the  position  of  a  purchaser  for  value  and  without  notice,1  and  in  order  to 
occupy  this  position  he  must  acquire  the  legal  title  and  pay  the  purchase 
money.2 

(2)  Assignment  of  Sheriff '  s  Certificate.  —  In  a  jurisdiction  where  a  convey- 
ance is  necessary  to  vest  the  legal  title  to  land  in  a  purchaser  at  an  execution 
sale,3  it  is  held  that  where  the  execution  creditor  purchases  at  the  sale  and 
takes  only  a  sheriff's  certificate,  which  he  assigns,  the  assignee  takes  only  a  lien 
or  equity,  or  an  incipient  interest  which  may  or  may  not  become  an  absolute 
estate,  and  with  respect  thereto  he  occupies  the  same  position  as  his  assignor; 
therefore,  upon  a  subsequent  reversal  of  the  judgment,  he  cannot  hold  the 
property  as  against  the  execution  debtor.4  But  where  the  assignee  of  the 
certificate  obtains  the  sheriff's  deed  before  reversal  of  the  judgment,  his  title 
may  be  protected.5 

/.  Partial  Reversal  or  Modification  of  Judgment.  —  The  modifi- 
cation or  partial  reversal  of  the  judgment  will  not  affect  the  title  which  the 
execution  creditor  has  acquired  at  the  sale,  unless  such  modification  or 
reversal  is  upon  so  material  a  point  or  is  so  great  in  extent  as  to  destroy  the 
grounds  for  the  sale  or  make  it  inequitable  for  the  sale  to  stand,  as  would  be 
the  case  where  it  declared  that  the  plaintiff  was  not  entitled  to  recover  as  much 
as  the  sum  for  which  the  property  was  sold.6 

Amount  of  Amended  Judgment  Greater  than  Amount  Bid.  —  Thus,  where  the  partial 
reversal  or  modification  relates  only  to  the  amount,  and  the  bid  at  which  the 
property  was  purchased  is  less  than  the  amount  of  the  amended  judgment,  the 
sale  will  be  permitted  to  stand,  in  the  absence  of  other  reasons  for  setting  it 
aside,  and  the  execution  creditor's  title  will  not  be  affected  by  the  amend- 
ment, since  not  all  ground  for  the  sale  has  been  destroyed.7 

Amount  of  Amended  Judgment  Less  than  Amount  Bid.  —  Where  the  modification  of 
the  judgment  reduces  the  amount  thereof  below  the  amount  for  which  the 

ties  cited  to  support  these  statements  are  not  following  subdivision,  Assignment  of  Sheriff's 

cases  of  execution  sales   under  money   judg-  Certificate. 

ments;  they  are  either  cases  of  judicial  sale,  For  the  general  rules  upon  the  question  of  a 

that  is,  sale  under  decree  or  order,  as  Marks  v.  purchase  for  value  and  without  notice,  see  the 

Cowles,  61  Ala.  299,  or  are  cases  where  the  title   Purchasers   for   Value  and  Without 

property  was  taken  under  a  writ  of  elegit  or  Notice,  vol.  23,  p.  472. 

extent,  such  as  Bryant  v.  Fairfield,  51  Me.  149.  3.  See  supra,  this  title,  Sheriff's  Deed. 

The  case  of  Jackson  v.  Cadwell,  1  Cow.  (N.  Y.)  4.  Assignee  of  Sheriff's  Certificate  Not  Protected. 

644,  cited,   together  with   the   two   cases  last  — Reynolds^.  Harris,  14  Cal.  667,  76  Am.  Dec. 

mentioned,  to  support  the  statement  in  Dem-  459;  Singly  v.  Warren,  18  Wash.  434,  63  Am. 

bitz  on  Land  Titles,  vol.  2,  §  164,  p.  1229,  is  St.  Rep.  896.    See  also  Roberts  v.  Clelland,  82 

not  at  all  in  point.  111.  541,  explaining  Guiteau  v.  Wisely,  47  111. 

1.  Purchaser  Must  Take  Without  Notice,  Etc.  —  433. 

Reynolds  v.  Harris,  14  .Cal.  667,  76  Am.  Dec.  Assignment  of  Judgment  and  Sheriff's  Certificate 

459;  Stroud  v.  Casey,  25  Tex.  740;  Singly  v.  by  Execution  Creditor. —  Reynolds  v.  Harris,  14 

Warren,  18  Wash.  434,  63  Am.  St.  Rep.  896.  Cal.  667,  76  Am.  Dec.  459. 

See  also  Jackson  v.  Cadwell,  1  Cow.  (N.  Y.)  5.  Deed  Obtained  Before  Reversal. —  Guiteau  v. 

644-  Wisely,  47  111.  433,  as  explained  in  Roberts  v. 

Sale  by  Execution  Creditor  to  His  Attorney.  —  Clelland.  82  111.  541. 

Where  the  execution  creditor,  after  purchasing  6.  Effect  of  Modification  or  Partial  Reversal.  — 

at  his  own  sale,  sells  the  property  to  his  at-  Withers  v.  Jacks,  79  Cal.  297,  12  Am.  St.  Rep. 

torney  who  procured  the  judgment  under  which  143;  Hewitt  v.  Dean,  91  Cal.  617,  25  Am.  St. 

the  sale  was  made,  the  attorney  is  chargeable  Rep.  227;  Yndart  v.  Den,  125  Cal.  85;  Barn- 

with  notice,  and  upon  the  reversal  of  the  judg-  hart  v.  Edwards,  128  Cal.  577;  Purser  v.  Cady, 

ment  he  will  be  obliged  to  make  restitution  to  (Cal.  1897)  49  Pac.  Rep.  180;  Martin  v.  Victor 

the  execution  debtor.    Stroud  v.  Casey,  25  Tex.  Mill,  etc.,  Co.,  19  Nev.  197;  Sage  v.  Clopper, 

74".  19  Tex.  Civ.  App.  502;  Jesup  v.  City  Bank,  15 

2.  Purchaser  Must  Acquire  Legal  Title  and  Pay  Wis.  604,  82  Am.  Dec.  703. 

Purchase   Money. —  Reynolds  v.  Harris,  14  Cal.  7.  Hewitt  v.  Dean,  91  Cal.  617,  25  Am.  St. 

667,  76  Am.  Dec.  459;  Singly  v.  Warren,  18  Rep.  227;  Martin  v.  Victor  Mill,  etc.,  Co.,  19 

Wash.  434,  63  Am.  St.  Rep.  896.    See  also  the  Nev.  197;  Sage  v.  Clopper,  19  Tex.  Civ.  App.  502. 
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execution  creditor  has  bid  in  the  property,  it  has  been  held  that  the  title 
which  the  execution  creditor  has  acquired  cannot  be  divested,  but  that  he 
must  pay  to  the  execution  debtor  the  difference  between  the  reduced  amount 
of  the  judgment  and  the  amount  of  the  bid.1  The  contrary  has  been  held, 
however,  it  being  declared  that  the  execution  creditor  is  not  bound  to  pay  to 
the  execution  debtor  the  difference  between  the  amount  of  the  bid  and  the 
amount  of  the  judgment  as  reduced,  but  that  the  execution  debtor  is  entitled 
to  a  vacation  of  the  sale  and  a  restitution  of  all  the  property  purchased  unless 
it  appears  that  he  would  be  prejudiced  by  pursuing  this  course  instead  of 
having  payment  of  the  excess.8 

Where  Modification  Amounts  to  Reversal.  —  But  where  the  modification  or  partial 
reversal  is  such  as  to  destroy  the  grounds  for  the  sale,  the  execution  debtor 
becomes  entitled  to  restitution  just  as  in  case  of  a  total  reversal.3 

g.  Recovery  on  New  Trial  for  Amount  of  Formftr  Judgment.  — 
Although  it  is  conceded  that  where  the  judgment  is  reversed  the  execution 
creditor  who  has  purchased  at  the  sale  must  make  restitution,  yet  it  is  held 
that  where  the  judgment  creditor  purchases  before  notice  of  the  appeal,  and 
when  the  cause  is  remanded  recovers  again  for  the  whole  amount  of  the  first 
judgment,  he  will  be  protected  in  his  purchase;  for  in  such  case  the  recovery 
of  the  second  judgment  in  effect  declares  that  he  is  under  no  obligation  to 
make  restitution.4 

h.  Remedies  of  Execution  Debtor  or  Former  Owner.  —  The  ques- 
tion of  remedies  in  cases  of  the  class  under  discussion  has  received  general 
treatment  elsewhere.5 

Election  of  Remedies.  —  Where  the  purchase  at  the  execution  sale  was  made  by 
the  execution  creditor,  his  attorney,  or  assignee,  the  former  owner  of  the 
property  or  the  execution  debtor,  upon  a  reversal  of  the  judgment,  has  his 
election  to  compel  restitution  of  the  particular  property  or  to  affirm  the  sale 
and  bring  an  action  for  damages.® 

XXIX.  Enforcement  of  Bid  —  1.  In  General.  —  When  the  highest  bid  at 
an  execution  sale  is  accepted,  so  as  to  form  a  binding  contract,  the  bidder 
becomes  liable  to  pay  the  bid  forthwith,  and,  of  course,  upon  his  default  an 
action  to  recover  the  amount  due  will  lie  against  him.7  This  remedy,  how- 
ever, is  not  generally  exclusive,  but  upon  the  bidder's  default  in  payment 
a  resale  of  the  property  can  usually  be  had,  and  thereafter  an  action  can  be 
maintained  against  the  first  bidder  to  recover  the  deficiency  in  case  the  resale 
is  for  less  than  the  amount  of  the  bid  at  the  first  sale.8  Other  remedies  are 
sometimes  provided  by  statute.9 

2.  By  Action  Against  Bidder  —  a.  Who  Can  Maintain  Action.  —  Where, 
upon  the  acceptance  of  his  bid,  the  highest  bidder  at  an  execution  sale  refuses 
to  pay  for  the  property  sold  to  him,  it  is  generally  held  that  an  action  against 
him  to  enforce  payment  of  his  bid  is  properly  brought  by  the  sheriff.10    It  has 

1.  Graham  v.  Eagan,  15  La.  Ann.  99,  per  6.  See  the  title  Restitution,  18  Encyc.  of 
Merrick,  C.  J. ;  Mc Waters  v.  Smith,  25  La.  Ann.  Pl.  and  Pr.  869. 

515;  Pasley  v.  McConnell,  38  La.  Ann.  470.  6.  Election  of  Remedies. —  Reynolds  v.  Hos- 

Where  the  Property  Has  Been  Sold  by  the  Exe-  mer,  45  Cal.  616.    See  also  Johnson  v.  Lamp- 

cution  Creditor  to  a  Stranger,  and  the  price  paid  ing,  34  Cal.  293  ;  M'Lagan  v.  Brown,  1 1  111. 

by  the  latter  is  more  than  the  final  amount  of  524;  Puterbaugh  v.  Moss,  (111.  1887)  11  N.  E. 

the  judgment,  the  execution  creditor  must  pay  Rep.  199. 

the  excess  to  the  execution  debtor.    Graham  v.  7,  See  the  cases  cited  in  the  note  to  the  fol- 

Eagan,   15   La.  Ann.  97,  per  Merrick,  C.  J.;  lowing  subdivision  of  this  section. 

McWaters  v.  Smith,  25  La.  Ann.  515.  8.  See  infra,  this  section,  By  Resale  and  Re- 

2.  Munson  v.  Plummer,  58  Iowa  736.     See  covery  of  Deficiency. 

also  Ft.  Madison  Lumber  Co.  v.  Batavian  Bank,  9,  See  infra,  this  section,  By  Motion;  and 

77  Iowa  393.  see  the  statutory  provisions  of  the  various  states. 

3.  Reynolds  v.  Harris,  14  Cal.  679,  76  Am.  10.  Sheriff  May  Recover  Amount  of  Bid — Ala- 
Dec.  459.  bama.  —  Robinson  v.  Garth,  6  Ala.  204,  41  Am. 

4.  Frazier  v.  Crafts,  40  Iowa  no,  distin-  Dec.  47;  Lamkin  v.  Crawford,  8  Ala.  153;  Bell 
guishing  Twogood  v.  Franklin,  27  Iowa  239.  v.  Owen,  8  Ala.  312. 
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making  of  a  return 
him  to  recover  the 
bound  to  make  the 


been  held  in  several  cases  that  the  sheriff  is  the  only  person  who  can  maintain 
such  an  action.1  But,  on  the  contrary,  it  has  been  held  that  the  fact  that  the 
sheriff  can  maintain  the  action  against  the  bidder  does  not  exclude  a  right  of 
action  in  those  to  whose  benefit  the  recovery  of  the  sheriff  inures;2  although 
if  the  amount  bid  is  less  than  the  amount  of  the  debt,  so  that  the  execution 
debtor  is  entitled  to  no  part  of  the  price,  the  execution  debtor  clearly  is  not 
entitled  to  bring  an  action  to  enforce  the  bid,  and  the  action  is  properly 
brought  by  the  sheriff.3 

b.  Sheriff's  Return  Not  Prerequisite.  —  The 
by  the  sheriff  is  not  a  prerequisite  to  an  action  by 
amount  of  the  bid,4  especially  where  the  sheriff  is  not 
return  until  the  bid  has  been  paid.* 

c.  Deviations  by  Sheriff  from  Terms  of  Sale.  —  It  is  the  purchaser's 
failure  to  comply  with  the  terms  of  the  sale  that  gives  the  right  of  action  to 
the  sheriff,  and  any  material  deviations  from  those  terms  upon  the  part  of  the 
sheriff  will  defeat  his  recovery.6 

d.  Promise  to  Pay  Bid  After  Discharge  in  Bankruptcy.  —  The  rule 
that  a  promise  to  pay  a  debt  barred  by  a  discharge  in  bankruptcy  revives  the 
debt  has  been  held  applicable  to  the  debt  contracted  by  a  purchaser  at  a 
sheriff's  sale.  Thus,  where  the  subsequent  promise  was  made  to  the  execu- 
tion creditor  who,  acting  as  the  sheriff's  agent,  was  endeavoring  to  collect  the 
purchase  money,  it  was  held  that  the  promise  inured  to  the  benefit  of  the 
sheriff  so  as  to  enable  him  to  maintain  an  action  to  recover  the  debt  from 
the  purchaser.7 

e.  Where  Bidder  Acts  as  Agent  for  Third  Person.  — Where  the 
successful  bidder  at  an  execution  sale  is  in  fact  purchasing  for  a  third  person, 
but  does  not  disclose  this  fact  to  the  sheriff  until  after  the  contract  of  sale  is 
complete  by  the  acceptance  of  the  bid  and  its  entry  into  the  sheriff's  sales 
book,  the  fact  that  the  bidder  afterwards  informs  the  sheriff  that  the  purchase 
was  for  a  third  person  does  not  relieve  him  from  liability  under  his  bid.8  But 

Cal. 


California.  —  Meherin  v.  Saunders,  131 
691. 

Georgia.  —  Glenn  v.  Black,  31  Ga.  398;  Shar- 
man  v.  Walker,  68  Ga.  148;  Barnes  v.  Bluthen- 
thal,  101  Ga.  598,  65  Am.  St.  Rep.  339.  Com- 
pare Coker  v.  McConnell,  104  Ga.  482. 

Illinois.  —  Webb  v.  Perkins,  60  111.  App.  91. 

Kansas.  —  Walker  v.  Braden,  34  Kan.  664. 

Minnesota.  —  Armstrong  v.  Vroman,  11  Minn. 
220,  88  Am.  Dec.  81. 

Mississippi.  —  Hand. v.  Grant,  5  Smed.  &  M. 
(Miss.)  508. 

New  Jersey.  —  Townshend  v.  Simon,  38  N.  J. 
L.  239. 

New  York.  —  Chappell  v.  Dann,  21  Barb.  (N. 
Y.)  17. 

North  Carolina.  —  Tate  v.  Greenlee,  4  Dev. 
L.  (15  N.  Car.)  149;  McKee  v.  Lineberger,  69 
N.  Car.  217. 

Ohio.  —  Galpin  v.  Lamb,  29  Ohio  St.  329. 

Pennsylvania.  —  Adams  v.  Adams.  4  Watts 
(Pa.)  160;  Gaskell  v.  Morris,  7  W.  &  S.  (Pa.) 
40.  See  also  Holdship  v.  Doran,  2  P.  &  W. 
(Pa.)  15. 

Tennessee.^-  Harvey  v.  Adams,  9  Lea  (Tenn.) 
289.  See  also  Shaw  v.  Smith,  9  Yerg.  (Tenn.) 
97- 

And  see  20  F.ncyc.  of  Pi.,  and  Pr.  234. 

1.  Bight  of  Action  in  Sheriff  Alone. —  Galpin 
v.  Lamb.  29  Ohio  St.  529 ;  Adams  v.  Adams,  4 
Watts  (Pa.)  '60:  Harvey  v.  Adams,  9  Lea 
(Tenn.)  289.  See  also  20  Encyc.  of  Pl.  and 
Pr.  234. 


Even  conceding  a  right  of  action  in  the  ex- 
ecution plaintiff,  the  sheriff  is  the  proper  party 
to  bring  the  action.  Robinson  v.  Garth,  6  Ala. 
204,  41  Am.  Dec.  47. 

2.  Right  of  Action  Not  Limited  to  Sheriff.  — 
Meherin  v.  Saunders,  131  Cal.  698  (action  by 
assignee  in  insolvency  of  execution  debtor  to 
recover  unpaid  balance  of  bid).  See  also  Rob- 
inson v.  Garth,  6  Ala.  209,  41  Am.  Dec. 
47;  Towles  v.  Turner,  3  Hill  L.  (S.  Car.) 
178. 

Statutes.  —  Under  Rev.  Stat.  Ind.  (1881), 
§  760,  in  case  the  purchaser,  whether  he  be 
the  execution  creditor  or  a  stranger,  with- 
draw or  refuse  to  pay  his  bid,  the  sheriff  or 
either  of  the  parties  to  the  writ  may,  if  a  suffi- 
cient memorandum  has  been  made,  enforce  the 
payment  with  damages.  Maher  v.  .Etna  L.  Ins. 
Co.,  116  Ind.  488. 

In  Iowa,  by  Code,  §  3089,  the  plaintiff  or  his 
attorney  may  elect  to  proceed  against  the  de- 
faulting bidder  for  the  amount  of  his  bid. 
Downard  v.  Crenshaw,  49  Iowa  300. 

3.  Towles  v.  Turner,  3  Hill  L.  (S.  Car.) 
178. 

4.  Sheriff  Need  Not  First  Make  Return.  —  Mc- 
Kee v.  Lineberger,  60  N.  Car.  217. 

5.  Perkins  v.  Webb.  169  111.  86. 

6.  Deviations  from  Terms  of  Sale  Defeat  Re- 
covery. —  Hendrick  v.  Davis,  27  Ga.  167,  73 
Am.  Dec.  726;  Cureton  v.  Wright.  73  Ga.  8. 

7.  Hill  v.  Kendall.  2$  Vt.  S28. 

8.  Gray  v.  Case,  51  Mo.  463. 
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where  the  sheriff  knows  that  the  bidder  is  acting  as  agent  for  a  third  person 
and  in  making  the  sale  treats  with  him  as  acting  in  this  representative 
capacity,  the  sheriff's  right  of  action  is  not  against  the  bidder,  but  against  his 
principal.1 

3.  By  Motion.  —  Under  the  statutes  in  some  jurisdictions  the  liability  of 
the  defaulting  bidder  may  be  enforced  by  summary  proceedings  on  motion.8 

4.  By  Resale  and  Recovery  of  Deficiency  —  a.  In  General.  ■ —  In  most  juris- 
dictions the  remedy  to  enforce  the  liability  of  the  highest  bidder  at  an  execu- 
tion sale  is  not  confined  to  an  action  for  the  purchase  price  in  the  first  instance, 
but  upon  the  failure  of  the  bidder  to  pay  according  to  the  terms  of  the  sale, 
the  sheriff  is  permitted  to  resell  the  property  forthwith  and  recover  from  the 
first  purchaser  any  deficiency  between  the  price  brought  at  the  second  sale 
and  that  bid  at  the  first.3 

Recovery  of  Deficiency  on  Motion.  —  In  some  states  the  statutes  providing  for  a 
resale  also  provide  that  the  deficiency  may  be  recovered  by  summary 
proceedings  on  motion.4 

b.  Who  Can  Maintain  Action  for  Deficiency.  —  The  action  to 
recover  the  deficiency  on  resale  is  properly  brought  by  the  sheriff,9  and  it  has 
been  held  that  he  is  the  only  party  authorized  to  sue.0  But  in  North  Caro- 
lina it  has  been  held  that  the  sheriff  is  not  entitled  to  sue  for  and  recover  the 
deficiency.7 

c  Sheriff  Not  Bound  to  Resell.  —  Although  a  statute  directs  the 
sheriff  to  resell  if  the  purchaser  fails  to  comply  with  his  bid,  yet  the  sheriff  is 
not  bound  to  resell,  but  can  maintain  an  action  against  the  purchaser  to 
recover  the  amount  of  the  bid.8 


1.  Cureton  v.  Wright,  73  Ga.  8. 

2.  Remedy  by  Motion. —  Harvey  v.  Fisk,  9 
Cal.  93;  Johns  v.  Trick,  22  Cal.  511;  Williams 
v.  Lines,  7  Blackf.  (Ind.)  46;  Hunt  v.  Gregg, 
8  Blackf.  (Ind.)  105;  Dean  v.  Phillips,  17  Ind. 
406;  Sutton  v.  Baldwin,  146  Ind.  361. 

3.  Resale  May  Be  Had  and  Deficiency  Recovered 
—  Alabama.  —  Robinson  v.  Garth,  6  Ala.  204, 
41  Am.  Dec.  47 ;  Lamkin  v.  Crawford,  8  Ala. 
IS3- 

Georgia.  —  Sharman  v.  Walker,  68  Ga.  148; 
Cureton  v.  Wright,  73  Ga.  8 ;  Barnes  v.  Blu- 
thenthal,  101  Ga.  598,  65  Am.  St.  Rep.  339. 

Indiana.  —  Maher  v.  .(Etna  L.  Ins.  Co.,  116 
Ind.  488. 

Maryland. —  Hardesty  v.  Wilson,  2  Gill 
(Md.)  481,  41  Am.  Dec.  439. 

Pennsylvania.  —  Coffman  v.  Hampton,  2  W. 
&  S.  (Pa.)  377,  37  Am.  Dec.  511;  Cooper  v. 
Borrall,  10  Pa.  St.  491  ;  Forster  v.  Haytnan,  26 
Pa.  St.  266:  Tindle's  Appeal,  77  Pa.  St.  201; 
Hughes  v.  Miller,  186  Pa.  St.  375. 

South  Carolina.  —  Minter  v.  Dent,  2  Bailey 
L.  (S.  Car.)  291. 

Part  Payment  Made  and  Fund  in  Court.  — 
Where  a  part  payment  has  been  made  by  the 
purchaser  at  the  first  sale  and  this  sum  has 
been  paid  into  court,  it  is  held  in  Pennsylvania 
that  since  the  court  is  charged  with  the  dis- 
tribution of  this  fund  and  the  statutes  require 
that  the  money  be  distributed  according  to  the 
law  and  equity  (Purdon's  Digest,  645,  pi.  107), 
no  action  need  be  brought  to  recover  the  de- 
ficiency arising  on  the  resale,  but  that  the  party 
injured  by  the  purchaser's  default  and  for 
whose  use  the  sheriff  would  recover  is  entitled 
to  his  damages  in  the  distribution  of  the  fund. 
Tindle's  Appeal,  77  Pa.  St.  201.  See  also 
Wright's  Appeal,  25  Pa.  St.  373. 


4.  Recovery  of  Deficiency  on  Motion.  —  Johns 

v.  Trick,  22  Cal.  511;  Williams  v.  Lines,  7 
Blackf.  (Ind.)  46;  State  v.  Lines,  4  Ind.  351; 
Sutton  v.  Baldwin,  146  Ind.  361  ;  Hensley  v. 
Baker,  10  Mo.  157;  Wimer  v.  Obear,  23  Mo. 
242 ;  Reed  v.  Shepperd,  38  Mo.  463  ;  Gray  v. 
Case,  51  Mo.  463;  Strawbridge  v.  Clark,  52 
Mo.  21;  Phillips  v.  Goldman,  75  Mo.  686; 
Sweeney  v.  Hawthorne,  6  Nev.  129. 

5.  Sheriff  Proper  Party  to  Sue. —  Glenn  v. 
Black,  31  Ga.  398,  and  see  the  cases  in  the  next 
note. 

6.  Sheriff  Only  Party  Who  Can  Sue  —  Galpin 

v.  Lamb,  29  Ohio  St.  529  ;  Gaskell  v.  Morris,  7 
W.  &  S.  (Pa.)  40;  Freeman  v.  Husband,  77  Pa. 
St.  389;  Smith  v.  Wilson,  152  Pa.  St.  552; 
Roberts  v.  Westbrook,  1  Coldw.  (Tenn.)  115; 
Harvey  v.  Adams,  9  L«a  (Tenn.)  289.  See 
also  Armstrong  v.  Vrom'an,  1 1  Minn.  220,  88 
Am.  Dec.  81,  and  supra,  this  section,  By  Action 
Against  Bidder  —  Who  Can  Maintain  Action. 

7.  Grier  v.  Yontz,  5  Jones.  L.  (50  N.  Car.) 
37i. 

And  in  a  Mississippi  case  where  the  same 
person  was  the  successful  bidder  at  both  sales, 
the  price  for  which  the  property  sold  at  the  last 
sale  being  less  than  that  of  the  first,  it  was 
held  that  an  action  to  recover  the  deficiency 
could  not  be  maintained  by  the  sheriff  without 
showing  that  he  had  been  rendered  liable  or 
had  suffered  some  damage,  but  that  the  right 
of  action  belonged  to  either  party  to  the  ex- 
ecution who  had  been  injured  by  the  bidder's 
default.  Adams  v.  Griffin,  3  Smed.  &  M.  (Miss.) 
556,  conceding,  however,  that  if  the  action  were 
to  recover  the  bid  made  at  the  first  sale,  it 
could  be  maintained  by.  the  sheriff. 

8.  Resale  Optional.  —  Elfe  v.  Gadsden,  1 
Strobh.  L.  (S.  Car.)   225;  Cox  v.  Edwards,  8 
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d.  Resale  After  Unconditional  Delivery  of  Property.  —  Where 
the  sheriff  makes  an  unconditional  delivery  of  personal  property  sold  at 
execution  sale,  the  sale  thereby  becomes  complete  and  the  sheriff  thereafter 
cannot  lawfully  seize  the  property  again  and  resell  it  for  nonpayment  of  the 
purchase  price;  such  a  delivery,  while  it  may  render  the  sheriff  liable,  does 
not  impair  the  title  transferred  to  the  purchaser.1  And  if  the  sheriff  there- 
after receives  the  property  and  resells  it  at  the  purchaser's  request,  he  does  so 
as  the  agent  of  the  purchaser  and  not  in  his  official  capacity.  In  such  a  case 
he  may  hold  the  first  purchaser  liable  on  the  original  sale,  the  only  conse- 
quence of  the  second  sale  being  that  credit  must  be  given  to  the  first  purchaser 
for  the  amount  raised  thereon.3 

e.  Second  Sale  under  Different  Execution.  —  Where  the  second 
sale  of  the  property  is  under  a  different  execution  from  that  under  which  the 
first  sale  was  had,  and  in  favor  of  a  different  plaintiff,  this  second  sale  is  not 
a  resale  within  the  meaning  of  the  foregoing  rule,  but  is  an  original  sale;3 
and  although  the  purchaser  who  has  made  default  at  the  first  sale  purchases 
at  the  second,  the  sheriff  cannot  maintain  an  action  against  him  to  recover  a 
deficiency.* 

/.  Prerequisites  to  Resale  and  Action  for  Deficiency  —  (i)  As 
to  Property  Sold.  —  In  order  to  hold  a  defaulting  purchaser  at  execution 
sale  liable  for  the  difference  between  the  price  at  which  he  bid  off  the  prop- 
erty and  the  price  at  which  it  was  subsequently  sold,  the  same  property  must 
have  been  resold,  and  resold  as  the  property  of  the  identical  parties  as  whose 
property  it  had  been  bid  off  by  him.5  Likewise,  the  defaulting  purchaser 
cannot  be  held  liable  for  a  deficiency  on  resale,  if  it  appears  that  under  the 
first  sale  he  would  have  acquired  a  more  valuable  title  than  that  which  passed 
to  the  purchaser  at  the  resale.6 

(2)  As  to  Terms  and  Conditions  of  Resale.  —  Where  a  resale  is  had  after  the 
successful  bidder  fails  to  comply  with  the  terms  of  the  first  sale,  it  is  held 
that  if  the  terms  and  conditions  of  the  resale,  with  respect  to  payment,  are 
materially  different  from  those  of  the  first  sale,  so  as  probably  to  result  in 
lowering  the  price,  the  original  purchaser  cannot  be  held  liable  for  the 
deficiency.7 

(3)  Notice  of  Resale.  —  Where  the  property  sold  is  real  estate,  notice  to 
the  defaulting  purchaser  that  a  resale  will  be  had  and  that  he  will  be  held 
liable  for  any  loss  is  a  prerequisite  to  charging  him  with  liability  for  the 
deficiency;8  but  where  the  property  is  personal  estate,  notice  of  the  resale  is 
considered  unnecessary.9 

Notice  of  Time  and  Place.  —  The  sheriff  is  not  bound  to  give  to  the  original 
purchaser  notice  of  the  time  and  place  of  the  second  sale;  it  is  sufficient  to 
notify  him  that  unless  he  pays  his  bid  the  property  will  be  resold.10 

S.  Car.  20.    See  also  Friedly  v.  Scheetz,  9  S.  Am.  Dec.  726,  approved  in  Smith  v.  Roberts, 

&  R.  (Pa.)  156,  11  Am.  Dec.  691.  106  Ga.  418. 

Under  Civ.  Code  Ga.,  §§  5466,  5467,  it  is  6.  Less  Valuable  Title  Passing  at  Second  Sale, 

optional  with  the  sheriff  to  resell  and  sue  for  —  Hare  v.  Bedell,  98  Pa.  St.  485.     See  also 

the  deficiency  or  to  sue  for  the  purchase  price  Ramsay  v.  Hersker,  153  Pa.  St.  480. 

without  reselling.    Barnes  v.  Bluthenthal,  101  7.  Different  Terms  of  Payment  at  Resale  — 

Ga.  598,  65  Am.  St.  Rep.  339 ;  Simmons  v.  Original  Purchaser  Not  Liable  for  Deficiency.  — 

Cook,  109  Ga.  553.  Freeman  v.  Husband,  77  Pa.  St.  389;  Hare  v. 

1.  Reseizure  and  Resale  After  Delivery  to  Pur-  Bedell,  98  Pa.  St.  485.  See  also  Paul  v.  Shall- 
chaser. —  Cochran  v.  Roundtree,  3  Strobh.  L.  (S.  cross,  2  Rawle  (Pa.)  326;  Banes  v.  Gordon,  9 
Car.)  217, approved  in  Cox  v.  Edwards,  8  S.Car.20.  Pa.  St.  426. 

2.  Reselling  at  Purchaser's  Request. —  Towles  8.  Purchaser  Must  Have  Notice  that  Resale 
v.  Turner,  3  Hill  L.  (S.  Car.)  178.  Will  Be  Had.— Hill  v.  Hill,  58  111.  239  ;  Maulcl- 

3.  Second  Sale  under  Execution  of  Different  ing  v.  Steele,  105  111.  644;  Galpin  v.  Lamb,  29 
Plaintiff.  —  Barlow  v.  Toole,  80  Ga.  9.     But  Ohio  St.  520. 

see  Tindle's  Appeal,  77  Pa.  St.  201.  9.  Resale  of  Personal  Property.— Maulding  i>. 

4.  P.nrlow  v.  Toole,  80  Ga.  9-  Steele,  105  111.  644. 

5.  What  Property  and  Whose  Interest  Must  Be  10.  Sheriff  Need  Not  Give  Notice  of  Time  and 
Resold.  —  Hendrick  v.  Davis,  27  Ga.  167,  73  Place  of  Resale. —  Gaskell  v,  Morris,  7  W,  &  S. 
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g.  Amount  Recoverable  After  Resale.  —  In  an  action  against  the 
original  purchaser  to  recover  a  deficiency  in  price  after  a  resale,  the  measure 
of  damages,  in  the  absence  of  statutory  regulations,  has  been  held  to  be  the 
difference  between  the  amount  of  the  bid  at  the  first  sale  and  the  sum  realized 
at  the  second  sale,  together  with  the  costs  and  expenses  attending  the  resale.1 

The  Damages  Given  by  the  Jury  cannot  be  complained  of  if  they  do  not  exceed 
the  difference  in  price  between  the  first  and  second  sales.* 

Expenses  Pending  Resale.  —  Where  the  sale  is  of  personal  property  which  upon 
the  resale  brings  a  lower  price,  any  absolutely  necessary  and  proper  expense 
attendant  upon  the  keeping,  storage,  and  preservation  of  the  property  pend- 
ing the  readvertisement  and  resale  may  be  treated  as  increasing  the  deficiency 
for  which  the  original  purchaser  is  liable.3  And  where  the  proceeds  of  the 
resale  exceed  the  bid  at  the  first  sale,  but  the  surplus  does  not  cover  the  costs 
of  preserving  the  goods,  the  excess  of  costs  can  be  recovered  from  the  first 
purchaser.4 

5.  Bill  for  Specific  Performance  Not  Maintainable.  —  In  a  jurisdiction  where 
ample  and  adequate  remedies  are  provided  by  statute  for  the  enforcement  of 
a  bid  at  an  execution  sale,  it  has  been  held  that  a  court  of  equity  will  not 
entertain  jurisdiction  at  the  instance  of  the  execution  debtor,5  nor  of  the 
execution  creditor,6  to  compel  a  specific  performance  b)'  the  purchaser. 

6.  Necessity  for  Demand  of  Payment  and  Tender  of  Deed.  —  Where  land  has 
been  sold  at  an  execution  sale,  the  question  whether  the  sheriff  may  enforce 
the  bid  without  first  demanding  payment  and  tendering  a  deed  to  the  pur- 
chaser is  one  upon  which  no  general  rule  can  be  formulated  ;  and  to  determine 
the  question  in  the  absence  of  direct  authority  in  a  given  jurisdiction,  the 
local  statutes  should  always  be  consulted.  The  solution  of  the  question  may 
frequently  depend  upon  the  time  when  the  sheriff  is  required  by  law  to  exe- 
cute a  conveyance ;  or  upon  the  execution  debtor's  right  of  redemption  and 
the  period  within  which  he  may  exercise  this  right;  upon  the  necessity  for  a 
deed  to  pass  the  title;  or  upon  other  similar  questions.'  In  Indiana  and 
Missouri  it  is  held  that  upon  the  mere  failure  of  the  purchaser  of  land  to  pay 
the  purchase  money  the  sheriff  may  not  hold  him  in  default  and  institute  pro- 
ceedings to  enforce  the  bid  without  first  demanding  payment  and  tendering  a 
deed;  and  this  applies  whether  the  remedy  sought  is  directly  against  the  pur- 
chaser in  the  first  instance  or  is  by  way  of  resale  and  action  to  recover  the 
deficiency.8  In  so  far  as  the  necessity  for  a  demand  of  payment  is  concerned, 
the  foregoing  rule  obtains  in  Illinois.9  In  Pennsylvania  it  has  been  declared 
by  the  Supreme  Court  to  be  impracticable  to  lay  down  a  rule  which  would  be 
binding  throughout  the  state,  since  the  Courts  of  Common  Pleas  have  the 
right  to  make  their  own  rules  on  such  matters  and  since  the  practice  in  the 
different  counties  is  not  uniform.10  But,  at  all  events,  the  Pennsylvania 
decisions  upon  the  point  under  discussion  are  in  conflict.11 

(Pa.)  32.    See  also  Hughes  v.  Miller,  186  Pa. 
St.  375- 

South  Carolina  Statute. —  The  provisions  of 
the  Vendue  Act  of  1785,  requiring  seven  days' 
notice  to  be  given  to  a  purchaser  before  a  re- 
sale, do  not  apply  to  sheriff's  sales.  Minter  v. 
Dent,  2  Bailey  L.  (S.  Car.)  291. 

1.  Measure    of    Damages.  —  Townshend  v. 
Simon,  38  N.  J.  L.  239. 

2.  Amount  of  Damages  Awarded  by  Jury.  — 
Gaskell  v.  Morris,  7  W.  &  S.  (Pa.)  32.  See 
also  Tindle's  Appeal,  77  Pa.  St.  201. 

3.  Expenses  of  Keeping  and  Storing  Property 
May  Be  Recovered.  —  Barnes  v.  Bluthenthal, 
101  Ga.  598,  65  Am.  St.  Rep.  339. 

4.  Coffman  v.   Hampton,  2  W.  &  S.  (Pa.) 
377,  37  Am.  Dec.  511. 

5.  Adequate  Statutory  Remedy  —  Specific  Per- 
formance Denied.  —  Orr  v.  Brown,  5  Ga.  400. 
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6.  Cureton  v.  Wright,  73  Ga.  8. 

7.  See  supra,  this  title,  Sheriff's  Deed;  infra, 
this  title,  Redemption, 

I.  Demand  of  Purchase  Money  and  Tender  of 
Deed  Prerequisite. —  Williams  v.  Lines,  7  Blackf. 
(Ind.)  46;  Hunt  v.  Gregg,  8  Blackf.  (Ind.)  105; 
State  v.  Lines,  4  Ind.  351  ;  Shaw  v.  Potter,  50 
Mo.  281  ;  Phillips  v.  Goldman,  75  Mo.  686. 

9.  In  Illinois,  if  the  purchaser  has  neglected 
to  pay  his  bid.  it  is  held  that  before  a  resale  is 
ordered  at  his  risk  he  should  be  called  upon  to 
show  cause  why  he  has  not  complied  with  the 
terms  of  the  sale  and  should  be  allowed  an 
opportunity  to  do  so.  Hill  v.  Hill.  58  111.  239. 
This  was  a  case  of  a  master's  sale. 

10.  No  General  Rule  in  Pennsylvania.  —  Hold- 
ship  v.  Doran,  2  P.  &  W.  (Pa.)  17. 

II.  Pennsylvania — Tender  of  Deed  Not  Pre- 
requisite. —  Scott  v.  Greenough,  7  S.  &  R.  (Pa.) 


Enforcement  of  Bid. 


SHERIFFS'  SALES. 


Bale  of  Caveat  Empter. 


7.  Rule  of  Caveat  Emptor  as  Precluding  Defenses  —  a.  Generally.  —  In  an 
action  to  enforce  payment  of  a  bid  for  property  purchased  at  a  sheriff's  sale, 
it  is  generally  held  that  in  the  absence  of  fraud  the  rule  caveat  emptor  pre- 
cludes any  defense  by  the  purchaser  upon  the  ground  of  defects  in  the  debtor's 
title,1  the  existence  of  incumbrances,3  or  deficiency  in  quantity  of  the  land;  3 
and  where  the  property  sold  is  personalty,  the  same  rule  precludes  any  defense 
based  upon  the  ground  that  the  chattel  was  defective  or  unsound.4 

Sale  of  Debt  Secured  by  Bond  and  Mortgage.  —  Where  the  property  sold  was  a  debt 
secured  by  bond  and  mortgage,  it  was  held,  in  an  action  to  enforce  the  bid, 
that  it  was  no  defense  that  the  first  instalment  on  the  bond  had  been  paid, 
although  the  payment  had  not  been  indorsed  on  the  bond,  and  neither  the 
sheriff  nor  the  purchaser  knew  of  the  payment  at  the  time  of  the  sale,  ihe 
rule  of  caveat  emptor  being  held  applicable.5 

b.  Where  Debtor  Has  No  Title.  —  It  is  generally  held  that  the  rule 
of  caveat  emptor  applies  even  though  the  judgment  debtor  has  no  title.6 

c.  Where  Sale  Does  Not  Pass  Debtor's  Interest.  —  But  while  the 
rule  of  caveat  emptor  generally  applies  to  sheriff's  sales,  yet,  in  order  to  hold 
the  purchaser  liable  for  his  bid,  such  title  as  the  execution  defendant  actually 
had  must  have  passed  by  the  sale;  and  if  the  sale  from  any  cause  is  inopera- 
tive to  transfer  the  debtor's  interest,  such  as  it  may  be,  the  purchaser  cannot 
be  held  liable  for  the  amount  of  his  bid.7 


197;  Negley  v.  Stewart,  10  S.  &  R.  (Pa.)  207; 
Hinds  v.  Scott,  11  Pa.  St.  26,  51  Am.  Dec.  506; 
Allen  v.  Gault,  27  Pa.  St.  479.  See  also  Robins 
v.  Bellas,  2  Watts  (Pa.)  363;  Lowry  v.  Haber- 
Hn,  8  Pa.  Dist.  382. 

Demand  of  Payment  and  Tender  of  Deed  Pre- 
requisite. —  Vastine  v.  Fury,  2  S.  &  R.  (Pa.) 
425- 

Action  After  Beturn  Day  of  Writ. —  See  Hold- 
ship  v.  Doran,  2  P.  &  W.  (Pa.)  9.  In  this  case 
prior  Pennsylvania  decisions  were  reviewed  and 
the  decision  in  Negley  v.  Stewart,  10  S.  &  R. 
(Pa.)  207,  was  criticised. 

1.  Defects  in  Title  No  Defense.  —  Lamkin  v. 
Crawford,  8  Ala.  153;  McCartney  v.  King,  25 
Ala.  681;  Meherin  v.  Saunders,  131  Cal.  688; 
Hand  v.  Grant,  5  Smed.  &  M.  (Miss.)  514; 
Smith  v.  Painter,  5  S.  &  R.  (Pa.)  223,  9  Am. 
Dec.  344;  Friedly  v.  Scheetz,  9  S.  &  R.  (Pa.) 
156,  11  Am.  Dec.  691  ;  Shaw  v.  Smith,  9  Yerg. 
(Tenn.)  97. 

This  is  true,  of  course,  where  the  defects  in 
the  title  appear  of  record,  Hand  v.  Grant,  5 
Smed.  &  M.  (Miss.)  514,  or  the  purchaser  has 
actual  notice  of  them,  Friedly  v.  Scheetz,  9  S. 
&  R.  (Pa.)  156,  11  Am.  Dec.  691. 

2.  Existence  of  Incumbrances  No  Defense.  — 
Atlanta  Trust,  etc.,  Co.  v.  Nelms,  115  Ga.  53, 
limiting  Glenn  v.  Black,  31  Ga.  393  ;  Downard 
v.  Crenshaw,  49  Iowa  296 ;  Upham  v.  Hamill, 
11  R.  I.  565,  23  Am.  Rep.  525. 

i  otice  of  Incumbrance  under  Which  Property 
Had  Been  Sold.  —  The  purchaser  cannot  de- 
fend where  he  had  notice  of  the  existence  of 
the  incumbrance  when  he  purchased,  though  he 
had  no  actual  notice  that  the  property  had  been 
sold  thereunder.  Stearns  v.  Edson,  63  Vt.  259, 
25  Am.  St.  Rep.  758. 

Purchaser  Cannot  Deduct  Amount  of  Mortgage 
Held  by  Him.  —  Harwell  v.  Fitts,  20  Ga.  723  ; 
Walker  v.  Braden,  34  Kan.  660. 

Property  Mortgaged  Beyond  Its  Value. —  In 
Texas,  a  statute  (Sayle's  Civ.  Stat.,  art.  2381) 
providing  that  where  the  purchaser  of  property 
at  an  execution  sale  refuses  to  take  it  he  shall 


be  liable  to  pay  to  the  plaintiff  twenty  per  cent, 
of  the  value  of  the  property  has  been  held  not  to 
afford  a  recovery  where  the  property  is  mort- 
gaged beyond  its  value.  Towell  v.  Smith,  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  186. 

3.  Deficiency  in  Acreage  No  Defense.  —  Long  v. 
McKissick,  50  S.  Car.  218. 

4.  No  Implied  Warranty  of  Soundness.  — 
Hensley  v.  Baker,  10  Mo.  157.  In  this  case  the 
property  sold  was  a  slave  who  was  unsound. 

5.  Cox  v.  Edwards,  8  S.  Car.  1. 

6.  That  Debtor  Had  No  Title  Is  No  Defense.  — 
Lamkin  v.  Crawford,  8  Ala.  153;  McCartney  v. 
King,  25  Ala.  681  ;  Thomas  v.  Glazener,  90  Ala. 
537,  24  Am.  St.  Rep.  830  ;  Islay  v.  Stewart,  3 
Dev.  &  B.  L.  (20  N.  Car.)  160.  See  also  Smith 
v.  Painter,  5  S.  &  R.  (Pa.)  223,  9  Am.  Dec. 
344;  Shaw  v.  Smith,  9  Yerg.  (Tenn.)  97;  and 
supra,  this  title,  Rights  and  Remedies  of  Pur- 
chaser. 

The  purchaser,  when  sued  for  the  price,  can- 
not object  that  the  goods  belonged  either  to  a 
third  person  or  to  himself.  Islay  v.  Stewart,  3 
Dev.  &  B.  L.  (20  N.  Car.)  160. 

In  Indiana,  however,  it  has  been  held  that 
where  the  judgment  debtor  had  no  title  what- 
ever in  lands  sold  at  sheriff's  sale,  there  is  no 
consideration  for  the  purchaser's  promise  to 
pay  the  purchase  money  ;  and  where  a  bid  is 
made  under  a  mistake  of  fact  in  this  respect 
the  bidder  is  not  bound  to  complete  his  pur- 
chase; but  if  he  should  pay  the  purchase  money 
he  may  recover  it  back  from  the  judgment 
debtor  whose  debt  was  thereby  paid.  Julian  v. 
Beal,  26  Ind.  220,  89  Am.  Dec.  460.  Com- 
pare Rodgers  v.  Smith,  2  Ind.  526 ;  and  see 
supra,  this  title,  Rights  and  Remedies  of  Pur- 
chaser. 

7.  Sale  Void  or  Inoperative  to  Pass  Debtor's  In- 
terest —  Purchaser  Not  Liable.  —  Starr  v.  U.  S., 
8  App.  Cas.  (D.  C.)  552.  See  also  Boggs  v. 
Fowler,  16  Cal.  559,  76  Am.  Dec.  561  ;  Arm- 
strong County  v.  Smith,  10  Watts  (Pa.)  391  : 
and  supra,  this  title,  Rights  and  Remedies  of 
Purchaser. 
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Rights  and  Liabilities  Arising        SHERIFFS'  SALES. 


Out  of  Wrongful  Sale. 


d.  In  Cases  of  Fraud  and  Misrepresentation.  —  The  rule  of  caveat 
emptor  is  not  carried  to  the  extent  of  precluding  the  purchaser  from  showing 
fraud  or  misrepresentation  whereby  he  was  misled  and  induced  to  purchase. 
Thus,  false  statements  made  by  the  execution  plaintiff  as  to  material  matters 
of  which  the  purchaser  was  ignorant  may  be  shown  in  defense  to  an  action 
brought  to  enforce  the  bid,  if  the  statements  were  an  inducement  to  the  pur- 
chase.1 Fraud  or  misrepresentation  by  the  execution  debtor  has  likewise  been 
held  admissible  in  defense  to  an  action  to  enforce  the  purchaser's  bid  where 
the  action  was  brought  by  the  execution  debtor,3  and  the  purchaser  had  not 
received  title.3  But  where  the  action  was  brought  by  the  sheriff,  and  title 
to  the  property  had  passed  by  delivery,  and  the  execution  debtor  was  entitled 
to  no  part  of  the  purchase  money,  the  bid  being  less  than  the  amount  of  the 
debt,  it  was  held  that  the  purchaser  could  not  set  up  the  execution  debtor's 
fraud  in  defense,  but  must  bring  a  separate  action  against  him,  the  principal 
reason  being  that  in  such  a  case  the  execution  debtor  is  no  party  to  the 
contract  of  sale.4 

e.  Purchase  of  Title  Paramount  by  Bidder.  —  The  successful  bidder 
cannot  escape  liability  on  his  bid  by  purchasing  a  title  paramount  to  that  held 
by  the  execution  debtor  at  the  time  of  the  sale.5 

XXX.  Rights  and  Liabilities  Arising  Out  of  Wrongful  Sale —  1.  In  Gen- 
eral. —  The  execution  plaintiff  is  liable  to  the  defendant  for  all  damages  sus- 
tained from  a  sale  which  he  has  improperly  caused  to  be  made  by  the  sheriff.6 

2.  Sale  After  Tender.  —  An  execution  plaintiff  who,  after  a  tender  of  the 
damages,  costs,  and  sheriff's  fees,  directs  a  sale  of  the  defendant's  lands  or 
goods  is  liable  as  for  a  conversion  of  the  property  sold.7 

3.  Measure  of  Damages  for  Sale  under  Erroneous  Judgment  Before  Reversal.  — 
Where,  on  an  erroneous  judgment,  before  its  reversal,  execution  is  issued 
and  the  defendant's  property  is  levied  on  and  sold,  the  defendant,  after  a 
reversal,  is  entitled  to  restitution  from  the  plaintiff  of  only  so  much  as  the 
plaintiff  received  upon  the  execution.8 

4.  Purchase  by  Execution  Plaintiff.  —  Where  the  plaintiff  is  himself  the  pur- 
chaser the  execution  defendant  may,  after  a  reversal  of  the  judgment,  at  his 
election,  either  have  the  sale  set  aside  and  be  restored  to  the  possession  or 
have  his  action  for  damages.  And  he  is  not  estopped  to  maintain  an  action 
for  damages  because  of  an  ineffectual  attempt  to  have  the  same  set  aside.9 
But  an  action  will  not  lie  to  recover  the  value  of  real  estate  as  for  converting 
it  against  one  who  has  caused  it  to  be  sold  and  has  become  the  purchaser 
under  an  execution  issued  on  a  judgment  which  has  already  been  paid,  at  least 
not  unless  he  has  conveyed  to  a  bona  fide  purchaser,  for  the  sale  under  the 
satisfied  judgment,  being  without  authority,  would  be  absolutely  void  unless 
as  to  some  purchaser  who  could  invoke  the  doctrine  of  estoppel  to  prevent 
the  original  owners  from  asserting  that  the  judgment  was  paid.10 

1.  Webster  v.  Haworth,  8  Cal.  26.  As  to  Rights  and  Liabilities  Arising  Out  of 

2.  Fraud  of  Execution  Defendant.  —  Herbemont  Wrongful  Levy,  see  the  titles  Attachment,  vol. 
v.  Sharp,  2  McCord  L.  (S.  Car.)  264;  Minter  v.  3.  P-  181  ;  Executions,  vol.  11,  p.  604;  Mali- 
Dent,  3  Rich.  L.  (S.  Car.)  205.  cious  Prosecution,  vol.  19,  p.  647. 

3.  Herbemont  v.  Sharp,  2  McCord  L.  (S.  As  to  the  Title  of  the  Purchaser  at  a  sale  im- 
Car.)  264.  properly  made,  see  supra,  this  title,  Title  Ac- 

4.  Execution  Debtor's  Fraud  Held  Not  Adtnissi-  quired  by  Purchaser. 

ble.—  Towles  v.  Turner,  3  Hill  L.  (S.  Car.)  7.  Sale  After  Tender.  —  Tiffany  v.  St.  John,  5 

178,  disapproving  Herbemont  v.  Sharp,  2  Mc-  Lans.  (N.  Y.)  153,  affirmed  65  N.  Y.  314,  22 

Cord  L.  (S.  Car.)  264.  Am.  Rep.  612.     See  also  Mason  v.  Sudam,  2 

5.  Purchasing  Title  Paramount,  as  where  the  Johns.  Ch.  (N.  Y.)  172;  Crozer  v.  Pilling,  4 
bidder   purchased   on    foreclosure   of   a   prior  B.  &  C.  26,  10  E.  C.  L.  271. 

mortgage.     Stearns  v.  Edson,  63  Vt.  259,  25  8.  Recovery  Limited  to  Amount  Realized  at 

Am.  St.  Rep.  758.  Sale.  —  Peck  v.  McLean,  36  Minn.  228,  1  Am. 

6.  Liability  of  Execution  Plaintiff.  — Jacobs  v.  St.  Rep.  665  ;  Gay  v.  Smith,  38  N.  H.  171. 
Robb,  10  U.  C.  Q.  B.  276;  Reynolds  v.  Hosmer,  9.  Reynolds  v.  Hosmer,  45  Cal.  616.  , 
45  Cal.  616.  10.  Norgren  v.  Edson,  51  Minn.  567. 
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Redemption. 


SHERIFFS'  SALES. 


Contract  Allowing. 


5.  Joint  Liability  of  Judgment  Creditors.  —  It  has  been  held,  in  an  action  in 
the  nature  of  trespass,  brought  by  an  assignee  for  the  benefit  of  creditors 
against  the  sheriff  and  creditors  of  the  assignors  for  seizing  and  selling  the 
assigned  property  under  executions  against  the  debtors,  that  the  several  judg- 
ment creditors,  who  had  directed  the  sheriff  to  sell  the  property  and  had 
indemnified  him  for  so  doing,  were  jointly  liable  to  the  plaintiff  for  such 
illegal  act.1 

6.  Liability  of  Sureties  on  Indemnity  Bond.  —  The  sureties  in  a  bond  of 
indemnity  given  to  a  sheriff  to  procure  the  sale  under  execution  of  property 
belonging  to  a  person  other  than  the  defendant  in  the  execution  are  liable 
as  trespassers.2 

7.  Estoppel.  —  The  fact  of  a  party's  receiving  the  surplus  of  the  proceeds 
of  his  property  sold  under  an  execution  illegally  issued  does  not  deprive  him 
of  his  right  of  action  for  the  unlawful  suing  out  of  the  process.3 

XXXI.  Redemption  —  1.  Equity  Jurisdiction.  —  The  right  to  redeem  prop- 
erty from  an  execution  sale  is  not  one  which  may  be  enforced  in  a  court  of 
equity  as  of  course,  but  it  exists  only  under  and  by  virtue  of  some  statute;4 
though  under  certain  circumstances,  where  the  statutory  right  of  redemption 
has  been  denied  or  defeated,  a  court  of  equity  has  jurisdiction.  The  phrase 
"  equitable  right  of  redemption  "  is  not  to  be  taken  according  to  the  ordinary 
significance  of  the  words,  nor  must  it  be  taken  in  its  broadest  or  fullest  extent. 
Such  right  of  redemption  is  merely  a  right  to  have  established  in  equity  the 
statutory  right  of  redemption  where  such  statutory  right  has  been  lost  or 
obstructed  under  circumstances  which  excuse  failure  to  redeem  in  accordance 
with  the  statute,  and  render  resort  to  equity  proper.  Thus,  where  a  party 
has  a  right  of  redemption  which  he  has  attempted  to  exercise  under  and 
according  to  the  statute,  but  which  he  has  failed  to  effectuate  by  reason  of 
some  excusable  fact,  or  where  he  has  attempted  to  make  redemption  and  his 
rigit  has  been  refused  by  the  officer  holding  the  execution,  or  where  by  reason 
of  collusive  judgments  which  are  fraudulent  as  to  him  he  is  unable  to  com- 
plete his  statutory  redemption,  he  may  file  a  bill  in  equity  setting  up  the  facts 
on  which  his  right  rests,  the  facts  which  constitute  his  excuse  or  which 
obstructed  the  redemption,  and,  making  due  proof,  obtain  a  decree  which  shall 
establish  it.* 

2.  Contract  Allowing  Redemption.  —  The  parties  may  make  a  contract  by 
which  they  stipulate  that  the  defendant  in  execution  shall  have  the  right  to 
redeem,  and  such  contract  is  enforceable  against  the  wife  of  the  plaintiff  in 
execution,  where  he  purchases  and  procures  the  deed  to  be  made  to  the  wife 

1.  Ball  v.  Loomis,  29  N.  Y.  412.  also  as  to  the  jurisdiction  of  equity  where  the 

2.  Liability  of  Sureties.  —  Wetzell  v.  Waters,  statutory  right  of  redemption  has  been  defeated 
18  Mo.  396.  Spoor  v.  Phillips,  27  Ala.  193;  Henderson  v. 

3.  Estoppel. —  Brown  v.  Feeter,  7  Wend.  (N.  Harness,  184  111.  520;  Clark  v.  Glos,  180  111. 
Y.)  301.                   .  556,  72  Am.  St.  Rep.  223;  Jenkins  v.  Merri- 

4.  Redemption  in  Equity  Not  Obtainable  as  of  weather,  109  111.  647;  Mixer  v.  Sibley,  53  111. 
Course.  —  Paddack  v.  Staley,  13  Colo.  App.  363.  61  ;  Day  v.  Graham,  6  111.  435  ;  Campau  v. 
See  also  the  following  cases:  Godfrey,  18  Mich.  27,  100  Am.  Dec.  133.  See 

Illinois.  —  Mcllwain  v.  Karstens,  152  111.  135  ;  further  Southard  v.  Pope,  9  B.  Mon.  (Ky.) 

Oldfield  v.  Eulert,  148  111.  614,  39  Am.  St.  Rep.  264;  Griffin  v.  Coffey,  9  B.  Mon.  (Ky.)  453,  50 

231;  Wilson  v.  Schneider,  124  111.  628;  Durley  Am.  Dec.  519;  Dray  v.  Dray,  21  Oregon  59; 

v.  Davis,  69  111.  133.  Rothwell  v.  Gettys,  11  Humph.  (Tenn.)  135. 

Iowa.  —  See  Byers  v.  McEnery,  (Iowa  1902)  Inadequacy  of  Price,  Slight  Circumstances  of 

91  N.  W.  Rep.  797.  Fraud. — -It  is  well  settled  that  when  lands  have 

Minnesota.  —  Heyward  V.  Judd,  4  Minn.  483.  been  sold  under  an  execution  for  a  grossly  in- 

Missouri.  —  Hammond  v.   Horton,    137   Mo.  adequate  price,  slight  circumstances  tending  to 

151.  show  that  the  judgment  debtor  was  unfairly  or 

Tennessee.  —  Rogers   v.    Tindall,   99   Tenn.  fraudulently  induced  by  the  holder  of  the  cer- 

356.  tificate  of  sale  to  neglect  or  delay  making  re- 

Washington.  —  Bryant  v.  Stetson,  13  Wash.  demption  from  the  sale  will  be  seized  upon  by  a 

692.  court  of  equity  as  ground  for  affording  relief  to 

5.  Paddack  v.  Staley,  13  C0T0.  App.  363.    See  the  debtor.    Henderson  v.  Harness,  184  111.  520. 
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for  the  purpose  of  defeating  such  contract.1 

3.  Statutory  Provisions  —  a.  In  General.  —  In  some  states  statutes  have 
been  enacted  which  provide  for  the  redemption  of  property  from  an  execution 
sale  determine  the  mode  and  method  of  such  redemption,  and  declare  the 
rights  of  the  several  parties.2 

Application  of  Statute  to  Judgments  Rendered  on  Contracts  Made  Before  Its  Adoption.  —  It 
has  been  held  that  a  statute  allowing  the  redemption  of  lands  sold  under  exe- 
cution applies  to  sales  made  under  judgments  which  were  rendered  on 
contracts  executed  before  the  adoption  of  such  statute.3 

Liberal  Construction  of  Statute.  —  It  has  been  held  that  a  liberal  construction  is 
to  be  given  to  statutes  allowing  redemption,  to  the  end  that  the  property  of 
the  debtor  may  pay  as  many  debts  as  possible.4 

Effect  of  Sheriffs  Deed  After  Redemption.  —  Where  it  is  provided  by  statute  that 
upon  the  payment  of  the  redemption  money  the  sale  and  certificate  to  the 
purchaser  shall  become  null  and  void,  a  deed  executed  after  the  payment  of 
the  redemption  money  is  a  nullity.5 

Necessity  for  Aotual  Ownership  by  Judgment  Defendant.  ■ —  A  statute  which  provides 
that  any  defendant  whose  lands  or  tenements  shall  be  sold  may  redeem  the 
same  does  not  make  actual  ownership  the  test  of  the  right  of  redemption.  It 
is  simply  intended,  where  lands  are  levied  upon  and  sold  as  the  property  of 
some  one  or  more  of  the  judgment  defendants,  to  confine  the  right  of  redemp- 
tion to  them,  excluding  other  defendants  or  strangers,  so  that  the  sheriff, 
when  tendered  money  for  redemption,  can  immediately  ascertain  whether  the 
party  offering  the  money  is  so  related  to  the  sale  as  to  authorize  him  to  effect 
the  redemption.0 

Redemption  by  Creditor  Who  Has  No  Lien.  —  It  is  stated  in  some  of  the  text  books 
and  some  of  the  cases  that  a  judgment  creditor  must  have  a  lien  at  the  time 
when  he  attempts  to  exercise  his  right.    But  this  is  true  only  in  those  states 


1.  Contract  Allowing  Redemption.  —  Ferguson 
v.  Mason,  60  S.  W.  Rep.  847,  22  Ky.  L.  Rep. 
1571  ;  Fishback  v.  Green,  87  Ky.  107;  Williams 
v.  Williams,  8  Bush  (Ky.)  241.  See  also 
Griffin  v.  Coffey,  9  B.  Mon.  (Ky.)  452,  50  Am. 
Dec.  519. 

2.  Statutes    Authorizing     Redemption. —  See 

the  statutes  of  the  various  states  and  also  the 
following  cases  : 

Alabama.  —  Farley  v.  Nagle,  119  Ala.  622. 

Arkansas.  —  Turner  v.  Watkins,  31  Ark.  429. 

California.  —  Walsh  v.  Erwin,  115  Fed.  Rep. 
531,  decided  under  Code  Civ.  Pro.  Cal.,  §  703. 

Colorado.  —  Gen.  Stat.  Colo.,  §§  1852,  1853; 
Ryan  v.  Staples,  (C.  C.  A.)  76  Fed.  Rep.  721  ; 
O'Mahoney  v.  People,  24  Colo.  524  ;  Paddack  v. 
Staley,  13  Colo.  App.  363;  Floyd  v.  Sellers,  7 
Colo.  App.  491,  affirmed  24  Colo.  484. 

Illinois. —  Campbell  v.  Leonard,  132  111.  232; 
Seligman  v.  Laubheimer,  58  111.  124. 

Indiana.  —  Horner's  Annot.  Stat.  Ind.,  §  771; 
Burns's  Stat.  Ind.  1894,  §  783  ;  Jarrell  v.  Bru- 
baker,  150  Ind.  260:  Warford  v.  Sullivan,  147 
Ind.  14;  Bowen  v.  Van  Gundy.  133  Ind.  670. 

Iowa. —  Code  Iowa,  §  3102;  Meredith  v. 
Peterson,  108  Iowa  ssi,  decided  under  Code 
Iowa  1873,  §§  31 16,  3117;  Case  v.  Fry,  91  Iowa 
132;  Robertson  v.  Moline.  etc.,  Co.,  88  Iowa 
463  ;  Lysinger  v.  Haver,  87  Iowa  335. 

Kentucky.  —  Smith  v.  Mason,  (Ky.  1894)  25 
S.  W.  Rep.  493. 

Minnesota.  —  Warren  v.  Fish,  7  Minn.  432. 

Missouri.  —  Hammond  v.  Horton,  137  Mo. 
151- 

Montana.  —  Bender  v.  King,  m  Fed.  Rep. 


60,  which  case  was  decided  under  Code  Civ. 
Pro.  Mont.,  §  1235. 

Nebraska.  —  Pomeroy  v.  Bridge,  1  Neb.  462. 
New  York.  —  People  v.  Lynch,  68  N.  Y.  473  ; 
Titus  v.  Lewis,  3  Barb.  (N.  Y.)  70. 

Oregon.  —  Balfour  v.  Rogers,  64  Fed.  Rep. 
925;  Dray  v.  Dray,  21  Oregon  59;  Settlemire 
v.  Newsome,  10  Oregon  446. 

Tennessee.  —  Reaves  v.  Hartsville  Bank, 
(Tenn.  Ch.  1900)  64  S.  W.  Rep.  307;  Rogers 
v.  Rogers,  (Tenn.  Ch.  1895)  35  S.  W.  Rep. 
890. 

3.  Application  of  Statute  to  Judgments  Rendered 
on  Contracts  Made  Before  Its  Adoption.  —  Turner 

v.  Watkins,  31  Ark.  429,  overruling  Oliver  v. 
McClure,  28  Ark.  555. 

4.  Liberal  Construction  of  Statute.  —  Bender  v. 
King,  hi  Fed.  Rep.  60;  Strauss  v.  Tuckhorn, 
200  111.  75;  Whitehead  v.  Hall,  148  111.  255; 
Oldfield  v.  Eulert,  148  111.  614,  39  Am.  St.  Rep. 
231  :  Schuck  v.  Gerlach,  101  111.  338. 

5.  Effect  of  Sheriff's  Deed  After  Redemption.  — 
Floyd  v.  Sellers,  7  Colo.  App.  491,  affirmed 
Floyd  v.  Cochran,  24  Colo.  489. 

6.  Necessity  for  Actual  Ownership  by  Judgment 
Defendant. —  Floyd  v.  Sellers,  7  Colo.  App.  491. 
In  this  case  judgment  was  rendered  against  two 
defendants  and  the  land  was  sold  as  the  land 
of  both  defendants.  By  the  record  of  the  case, 
outside  of  which  the  statute  gave  the  sheriff  no 
right  to  look,  the  land  belonged  to  both  defend- 
ants. It  was  held  that  one  of  the  defendants 
who  had  no  interest  in  the  property  was  never- 
theless entitled  to  redeem.  Affirmed  Floyd  v. 
Cochran,  24  Colo.  489. 
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where  the  redemption  statutes  provide  that  only  lien  creditors  shall  be  en- 
titled to  such  relief.1 

b.  Necessity  to  Comply  Strictly  with  Statute.  —  Since  there  is  no 
common-law  right  to  redeem  from  a  sheriff's  sale,  the  authorities  all  agree 
that  the  redemptioner  must  strictly  comply  with  the  statute  under  which  he 
claims  to  exercise  such  right.2 

c  Necessity  to  Pay  or  Tender  Amount  Required  by  Statute.  — 
The  terms  of  the  statute  as  to  the  reimbursement  ot  the  purchaser  must  be 
strictly  complied  with.3 


1.  Judgment  Creditor  Need  Not  Have  Lien  Un- 
less Required  by  Statute.  —  Paddack  v.  Staley, 
13  Colo.  App.  363;  Pease  v.  Ritchie,  132  111. 
638;  Karnes  v.  Lloyd,  52  111.  113. 

Judgment  by  Confession.  —  Where,  by  statute, 
a  judgment  creditor  is  entitled  to  redeem,  even 
though  a  judgment  is  confessed  for  the  purpose 
of  creating  a  judgment  under  which  redemp- 
tion may  be  made,  redemption  under  such  judg- 
ment is  not  unlawful  or  inequitable.  Strauss 
v.  Tuckhorn,  200  111.  75. 

Redemption  Regardless  of  Date  of  Entry  of 
Judgment.  —  Unless  the  statute  requires  a  lien, 
a  judgment  creditor  may  redeem  regardless  of 
the  date  of  the  entry  of  the  judgment,  provided 
he  makes  redemption  within  the  statutory  time. 
Paddack  v.  Staley,  13  Colo.  App.  363. 

Necessity  to  Issue  Execution.  —  In  Illinois  a 
statute  requires  that  an  execution  shall  have 
been  issued  in  order  to  entitle  a  judgment 
creditor  to  redeem,  and  such  execution  must  be 
issued  within  the  time  required  by  the  statute. 
Mcllwain  v.  Karstens,  152  111.  135. 

Redemption  by  Creditors  Having  Senior  Judg- 
ments.—  Where  there  are  different  judgments, 
which  are  equally  liens  upon  the  lands  of  the 
judgment  debtor,  the  judgment  creditor  who 
first  has  issued  and  levied  an  execution  thereby 
obtains  a  lien  which  is  superior  to  that  of  the 
other  judgments  upon  which  executions  have 
been  subsequently  issued,  or  upon  which  no 
executions  have  been  issued.  The  result  of  this 
is  that  the  first  execution  so  far  subordinates 
the  lien  of  the  other  judgments  that  the  own- 
ers of  them  may  redeem  from  the  sale  upon  the 
first  execution,  under  the  statute  which  pro- 
vides that  junior  creditors  may  redeem.  Elston 
v.  Castor,  101  Ind.  426,  51  Am.  Rep.  754. 

Redemption  by  Holder  of  Sheriff's  Certificate.  — 
The  holder  of  a  sheriff's  certificate  acquires  a 
lien,  and  has  a  right  to  redeem  as  a  lienholder, 
but  not  as  an  owner ;  hence  to  entitle  him  to 
redeem  he  must  do  what  the  statute  requires  of 
the  party  who  asserts  a  right  to  redeem  as  a 
lienholder.  Robertson  v.  Van  Cleave,  129  Ind. 
217. 

2.  Necessity  to  Comply  with  Statute  —  Alabama. 
—  Farley  v.  Nagle,  119  Ala.  622;  Spoor  v. 
Phillips,  27  Ala.  193  ;  Paulling  v.  Meade,  23 
Ala.  505. 

California.  —  Haskell  v.  Manlove,  14  Cal.  54. 

Colorado.  —  Finch  v.  Turner,  21  Colo.  287. 

Illinois.  —  Mcllwain  v.  Karstens,  152  III.  135; 
Oldfield  v.  Eulcrt,  148  111.  614,  39  Am.  St.  Rep. 
231:  Wilson  v.  Schneider,  124  111.  628:  Thorn- 
ley  v.  Moore,  106  111.  496;  Ross  v.  Mead,  10 
111.  172. 

Indiana. — Jarrell  v.  Brubacker,  150  Ind. 
260  ;  Robert  son  v.  Van  Cleave,  129  Ind.  217; 
Buser  v.  Shepard,  107  Ind.  417;  Liggett  v.  Fire- 


stone, 96  Ind.  260 ;  Eiceman  v.  Finch,  79  Ind. 

Iowa.  —  Meredith  v.  Peterson,  108  Iowa  551; 
Fry  v.  Warfield,  105  Iowa  559;  Robertson  v. 
Moline,  etc.,  Co.,  88  Iowa  463  ;  Lysinger  v. 
Hayer,  87  Iowa  335  ;  Hurn  v.  Hill,  70  Iowa  40  ; 
Williams  v.  Dickerson,  66  Iowa  106.  See  also 
Byers  v.  McEniry,  (Iowa  1902)  91  N.  W.  Rep. 
797- 

Minnesota.  —  Dunn  v.  Dewey,  75  Minn.  153; 
Tinkcom  v.  Lewis,  21  Minn.  132. 

New  York.  —  Morss  v.  Purvis,  68  N.  Y.  225  ; 
People  v.  Lynch,  68  N.  Y.  473  ;  Gilchrist  v. 
Comfort,  34  N.  Y.  235  ;  Barker  v.  Gates,  (Supm. 
Ct.  Spec.  T.)  i  How.  Pr.  (N.  Y.)  77. 

North  Dakota.  —  State  v.  O'Connor,  6  N. 
Dak.  285. 

Tennessee.  —  Rogers  v.  Rogers,  (Tenn.  Ch. 
1895)  35  S.  W.  Rep.  890;  Simmons  v.  Marable, 
11  Humph.  (Tenn.)  436;  Kannon  v.  Pillow,  7 
Humph.  (Tenn.)  281. 

8.  Necessity  to  Pay  or  Tender  Amount  Required 
by  Statute.  —  Case  v.  Fry,  91  Iowa  132;  Barker 
v.  Gates,  (Supm.  Ct.  Spec.  T.)  1  How.  Pr.  (N. 
Y.)  77. 

Necessity  to  Pay  Interest  as  Fixed  by  Statute.  — 

When  the  statute  which  authorizes  redemption 
fixes  the  rate  of  interest  which  the  redemp- 
tioner shall  pay,  and  such  interest  is  more  than 
that  fixed  by  the  general  statute  upon  the  sub- 
ject of  interest,  the  latter  statute  has  no  ap- 
plication, and  an  attempt  to  redeem  will  be 
unavailing  unless  the  amount  paid  is  that  which 
is  fixed  by  the  statute  authorizing  redemption. 
O'Mahoney  v.  People,  24  Colo.  524. 

Payment  by  Check. —  In  Indiana  the  clerk  is 
authorized  to  receive  redemption  money  and 
is  responsible  therefor  on  his  bond.  If  he 
receives  checks,  notes,  or  drafts  as  money  and 
gives  receipts  for  them  as  such  he  must  account 
for  them  as  money.  The  clerk  may  require  the 
payment  to  be  made  in  money,  but  if  he  accepts 
a  check  and  has  it  cashed,  and  holds  the  money 
ready  to  pay  over  to  the  party  entitled  to  it. 
the  redemption,  so  far  as  such  payment  is  con- 
cerned, is  complete.  Bowen  v.  Van  Gundy,  133 
Ind.  670,  citing  Buford  v.  Henzier,  8  Biss.  (U. 
S.)  178;  Boyd  v.  Olvey,  82  Ind.  294. 

Accountability  of  Purchaser  for  Rents  and  Profits 
Before  Redemption. —  In  Alabama  it  has  been  de 
clared  that  the  purchaser's  liability  to  account 
for  rents  and  profits,  except  merely  "  by  way  of 
offset  to  the  improvements  made,"  does  not 
arise  until  he  is  in  default.  Spoor  v.  Phillips. 
27  Ala.  193. 

Redemption  in  Equity  —  Necessity  for  Previous 
Tender. —  Since  equity  will  not  maintain  a  bill 
to  redeem  unless  the  statute  allowing  redemp- 
tion has  been  complied  with  or  there  is  a  suffi- 
cient excuse  for  noncompliance,  if  the  bill  does 
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d.  Time  of  Redemption.  —  The  provisions  of  the  statute  as  to  the  time 
within  which  redemption  shall  be  made  are  mandatory  and  must  be  exactly 
complied  with.1 

Extension  of  Time.  —  Failure  to  redeem  within  the  time  limited  by  statute  may 
be  waived  or  the  parties  may  by  express  contract  extend  the  time.2 

XXXII.  Compensation  of  Sheriff — 1.  Statutory  Provisions. — So  far  as 
the  compensation  of  the  sheriff  is  fixed  by  statute,  the  only  rule  for  determin- 
ing the  amount  of  his  fees  and  poundage  is  to  be  found  in  the  statute,  and  no 
allowance  will  be  made  to  him  in  excess  of  that  which  the  statute  makes.3 

2.  Allowance  to  Sheriff  for  Employment  of  Auctioneer.  —  The  sheriff  has  no 
right  to  employ  an  auctioneer  at  the  expense  of  the  defendant  in  execution, 
in  the  absence  of  authority  from  the  defendant  in  execution  or  statutory 
authority.4 

XXXIII.  Liabilities  of  Sheriff  —  1.  In  General.  —  The  liabilities  of  a 
sheriff  with  respect  to  the  seizure  and  sale  of  property  on  execution  will 
usually  be  found  on  a  close  examination  of  the  cases  to  arise  out  of  some 
matter  connected  with  the  levy,  the  custody  of  the  property,  a  failure  to 
sell,  or  some  other  matter  not  strictly  and  solely  appertaining  to  the  sale. 
All  these  matters  are  treated  in  the  general  title  dealing  with  the  rights, 


not  show  that  a  tender  was  made  before  it  was 
filed,  a  tender  made  in  it  is  not  sufficient,  un- 
less in  connection  with  such  offer  the  bill 
showed  a  valid  and  sufficient  excuse  for  the 
omission  to  make  a  tender  before  it  was  filed. 
Spoor  v.  Phillips,  27  Ala.  193. 

1.  Time  of  Redemption —  Colorado.  —  Paddack 
v.  Staley,  13  Colo.  App.  363. 

Illinois.  —  Oldfield  v.  Eulert,  148  111.  614,  39 
Am.  St.  Rep.  231  ;  Hart  v.  Seymour,  147  111. 
598;  Smith  v.  Mace,  137  111.  68;  Pearson  v. 
Pearson,  131  111.  464;  Massey  v.  Westcott,  40 
111.  160;  Jones  v.  Thompson,  26  111.  177. 

Indiana.  —  See  Moor  v.  Seaton,  31  Ind.  11. 

Iozva.  —  Robertson  v.  Moline,  etc.,  Co.,  88 
Iowa  463. 

Minnesota.  —  Carroll  v.  Rossiter,  10  Minn. 
174. 

North  Dakota.  —  State  v.  O'Connor,  6  N. 
Dak.  285. 

Tennessee.  —  Rogers  v.  Tindall,  99  Tenn. 
356. 

Computation  of  Time.  —  In  computing  the  time 
within  which  redemption  may  be  made,  the 
statutory  rule,  if  any,  for  the  computation  of 
time  governs.  Backer  v.  Pyne,  130  Ind.  288, 
30  Am.  St.  Rep.  231,  wherein  it  was  held  that 
under  the  rule  in  Indiana  the  day  of  the  sale 
must  be  excluded.  See  generally  the  title  Time, 
Computation  Of. 

Redemption  on  Sunday. —  In  Indiana  it  has  been 
held  that  where  the  last  day  for  redemption 
falls  on  Sunday  it  may  be  made  on  the  day 
following.  Backer  v.  Pyne,  130  Ind.  288,  30 
Am.  St.  Rep.  231.  And  see  the  title  Sunday 
and  Holidays. 

Execution  Must  Have  Been  Previously  Issued 
Within  Time  Required  by  Statute.  —  Wilson  v. 
Schneider,  124  111.  628. 

2.  Extension  of  Time  —  Hart  v.  Seymour,  147 
111.  598;  Kell  v.  Worden,  no  111.  310;  Taggart 
v.  McKinsey,  85  Ind.  392  ;  Nuff  v.  Hagaman.  78 
Ind.  57;  Fishback  v.  Green,  87  Ky.  107;  Griffin 
v.  Coffey,  9  B.  Mon.  (Ky.)  452,  50  Am.  Dec. 
519;  Williams  v.  Williams,  8  Bush  (Ky.)'24i. 

Purchase  Made  under  Express  Contract  that 
Redemption  Will  Be  Allowed.  —  When  a  purchase 


is  made  at  a  sheriff's  sale  under  a  parol  agree- 
ment with  the  defendant  in  execution  that  he 
will  be  permitted  to  redeem,  he  is  entitled  to  a 
reconveyance  on  paying  what  is  due  to  the  pur- 
chaser, and  a  court  of  equity  will  enforce  such 
contract.  Marlatt  v.  Warwick,  18  N.  J.  Eq. 
108,  following  Combs  v.  Little,  4  N.  J.  Eq.  310, 
40  Am.  Dec.  207. 

3.  Fees  and  Poundage  Fixed  by  Statute.  — 
Nordyke-Marmon  Co.  v.  Jones,  93  Iowa  706 ; 
Litchfield  v.  Ashford,  70  Iowa  393  ;  Phoenix  Ins. 
Co.  v.  McEvony,  52  Neb.  566;  Tinsley  v.  Kirby, 
8  S.  Car.  113. 

4.  Allowance  to  Sheriff  for  Employment  of 
Auctioneer.  —  Wallis  v.  Shelly,  30  Fed.  Rep. 
747- 

"Keepers '  "  or  "  Auctioneers '  "  Fees. —  In  New 

York  it  has  been  held  that  it  was  not  proper  to 
tax  keepers'  or  auctioneers'  fees,  and  that  if 
the  sheriff  is  entitled  to  such  fees  his  right 
must  be  enforced  by  action.  McKeon  v.  Hors- 
fall,  88  N.  Y.  429. 

I  )Agreement  to  Pay  for  Services  of  Keeper.  — 

In  Murtagh  v.  Conner,  15  Hun  (N.  Y.)  488,  it 
was  held  that  an  agreement  by  the  defendant  in 
execution  to  pay  the  sheriff  for  the  services  of 
a  keeper  was  valid.  Distinguishing  Lord  v. 
Richmond,  (N.  Y.  Super.  Ct.  Spec.  T.)  38  How. 
Pr.  (N.  Y.)  173;  Crofut  v.  Brandt,  58  N.  Y. 
106,  17  Am.  Rep.  213. 

Cost  of  Printing  Notice  of  Sale. —  Where  a 
statute  prescribes  the  legal  fees  which  a  printer 
may  charge  for  publishing  a  notice  of  sale,  if 
the  printer  charges  the  sheriff  less  than  the 
legal  rate  the  sheriff  may  not  legally  charge  as 
costs  in  the  case  any  more  than  he  actually  paid 
to  the  printer.  Phoenix  Ins.  Co.  v.  McEvony,  52 
Neb.  566. 

Where  Sale  Is  Made  to  Plaintiff  in  Execution. 

—  It  has  been  held  that  when  a  statute  fixes  the 
fees  for  collection  at  a  percentage  upon  the 
amount  for  which  the  property  is  sold,  and 
omits  to  except  the  collection  made  by  a  sale 
to  the  plaintiff  in  execution,  the  legislative  in- 
tent is  to  allow  the  same  percentage  as  if  the 
sheriff  had  in  fact  collected  the  money  and  paid 
it  over.  Litchfield  v.  Ashford,  70  Iowa  393. 
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duties,  and  liabilities  of  sheriffs  and  similar  officers.1  In  this  section  it  is 
proposed  to  treat  solely  of  certain  liabilities  which  arise  entirely  out  of  the 
officer's  actions  or  neglect  in  reference  to  the  sale  itself. 

2.  Liability  to  Execution  Plaintiff — a.  Sale  for  Less  than  Could  Be 
Obtained.  —  It  is  a  breach  of  duty  for  a  sheriff  to  sell  property  seized  on 
execution  for  a  sum  much  less  than  could  and  ought  to  have  been  obtained, 
and  much  below  its  value,  when  it  is  charged  that  he  did  this  wrongfully  and 
with  a  fraudulent  intent.  The  defendant  in  the  execution  is  injured  in  every 
such  case;  and  if  the  sum  obtained  by  such  wrongful  sale  is  insufficient  to 
satisfy  the  plaintiff's  debt,  and  he  loses  any  part  of  it  in  consequence,  he  is 
injured  also  and  has  a  cause  of  action  against  the  sheriff.58 

b.  Sale  for  Less  than  Two-thirds  of  Appraised  Value.  —  In 
Kansas  it  has  been  held  that  where  two-thirds  of  the  appraised  value  of  the 
land  is  equal  to  or  more  than  the  amount  of  the  judgment,  but  the  land  is  sold 
for  less  than  two-thirds  of  the  appraised  value  and  less  than  the  judgment, 
and  the  final  proceedings  are  such  that  the  title  to  the  land  passes  from  the 
execution  debtor  to  the  purchaser,  the  execution  creditor  must  look  to  the 
sheriff  for  the  satisfaction  of  the  remainder  of  his  judgment.3 

c.  Misinformation  with  Regard  to  Sale.  —  In  a  case  where  the 
sheriff's  deputy  misinformed  the  execution  plaintiff's  attorney  as  to  the  place 
where  the  sale  was  to  be  made,  and  upon  discovering  the  mistake  neglected 
to  notify  the  attorney  thereof,  and  in  consequence  thereof  the  attorney  was 
not  present  at  the  sale  to  protect  the  plaintiff's  interest,  and  the  property  was 
sold  for  a  very  small  part  of  its  admitted  value,  and  the  plaintiff's  debt 
was  lost,  it  was  held  that  the  sheriff  was  liable  to  the  plaintiff  for  the  loss.4 

3.  Liability  to  Execution  Defendant  —  a.  In  General.  — The  sheriff  is  lia- 
ble to  the  defendant  in  execution  for  any  injury  which  the  latter  may  sustain 
by  reason  of  the  failure  of  the  officer  to  comply  with  the  law  in  making  the 
sale.5  Thus,  where  a  sheriff  sells  property  under  an  execution  issued  by  a 
justice  of  the  peace,  after  the  justice  has  notified  him  that  the  proceedings 
have  been  removed  to  a  higher  court  by  a  writ  of  certiorari,  and  commanded 
him  to  stay  all  proceedings  upon  the  execution,  the  defendant  in  execution 
is  entitled  to  recover  from  the  sheriff  the  value  of  the  property  sold.6  The 
sheriff  is  also  liable  to  the  execution  debtor  for  selling  land  under  execution 
where  the  debtor  has  personal  property  subject  to  execution,7  or  for  selling 
exempt  property  as  to  which  the  exemption  has  been  claimed.8 

b.  Sale  for  Less  than  Two-thirds  of  Appraised  Value.  —  In 
Kansas,  where  property  is  sold  under  execution  for  less  than  two-thirds  of  its 
appraised  value  the  execution  debtor  has  two  remedies;  he  may  either  treat 
the  sale  as  void  or  sue  the  sheriff  for  the  damages  which  he  has  sustained,  his 
recovery,  in  case  he  elects  to  pursue  the  latter  remedy,  being  limited  to  his 
actual  damages.9 

c.  Penalty  for  Failure  to  Give  Notice  of  Sale.  —  Under  a  statute 
providing  that  an  officer  selling  property  on  execution  without  the  notice  pre- 
scribed by  statute  shall  forfeit  one  hundred  dollars  to  the  defendant  in  exe- 

1.  See  the  title  Sheriffs  and  Constables,  7,  Sale  of  Land  Where  Defendant  Has  Person- 
ante,  p.  658.  alty  Subject  to  Writ.  —  Holcomb  v.   Hays,  62 

2.  Sale  for  Less  than  Could  Be  Obtained.—  S.  W.  Rep.  1028,  23  Ky.  L.  Rep.  352.  See 
Watson  v.  McDonell,  6  U.  C.  Q.  B.  O.  S.  450.  generally    the   title    Executions,   vol.    11,  p. 

3.  Sale  of  Property  for  Less  than  Two-thirds  of  604. 

Its  Appraised  Value.  —  De  Jarnette  v.  Verner,  8.  Sale  of  Exempt  Property. —  Spencer  I.onn, 

40  Kan.  224.  39  Cal.  700.    See  also  Van  Dresor  v.  King,  34 

4.  Misinformation  with  Regard  to  Sale. —  Pa.  St.  201,  75  Am.  Dec.  643.  And  see  gener- 
State  v.  Moore,  72  Mo.  285.  ally  the  title  Exemptions  (from  Execution), 

5.  Sheriff's  Liability  for  Failure  to  Comply  with  vol.  12,  p.  59. 

Law.  —  Cavcnder  v.  Smith,  1  Iowa  306.  9.  De  Jarnette  V.  Verner,  40  Kan.  224. 

6.  Sale  After  Mandate  to  Stay.  —  Spencer  v.  Waiver.  —  De  Jarnette  v.  Verner,  40  Kan. 
Long,  39  Cal.  700.  224. 
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cution,  in  addition  to  the  damages  sustained  by  either  party,  it  has  been  held 
that  the  penalty  cannot  be  recovered  where  no  actual  damage  was  suffered  by 
the  defendant  in  execution  by  reason  of  the  failure  of  the  officer  to  give 
notice  of  the  sale.1 

d.  Liability  to  Assignees  of  Bankrupt  Defendant.  —  It  has  been 
held  that  where  a  sheriff  has  sold  goods  under  a  fi.  fa.,  without  notice  of  a 
previous  act  of  bankruptcy  by  the  defendant,  and  paid  over  the  proceeds  of 
the  sale  to  the  plaintiff  upon  an  indemnity,  the  defendant's  assignees  may 
properly  sue  the  sheriff  in  an  action  for  money  had  and  received.2 

4.  Liability  to  Purchaser.  —  If  the  purchaser  at  a  sale  on  execution  loses  his 
title  to  the  property  in  consequence  of  the  neglect  of  the  officer  to  comply 
with  the  requirements  of  the  law,  he  has  a  remedy  by  an  action  on  the  case 
against  the  officer.  And  in  such  case  the  sheriff  is  responsible  for  the  default 
of  his  deputy.3  But  the  purchaser  at  an  execution  sale  has  been  held  not  to 
be  the  "  party  aggrieved  "  within  the  meaning  of  a  statute  providing  that 
"  an  officer  selling  without  the  notice  prescribed  *  *  *  forfeits  five 
hundred  dollars  to  the  party  aggrieved,  in  addition  to  his  actual  damages."  4 

5.  Liability  as  for  Contempt.  —  In  Quebec  it  has  been  held  that  the  sheriff  is 
bound  to  obey  an  order  of  sursis  granted  by  a  judge  in  one  district  to  suspend 
a  sale  in  another,  even  though  irregularly  granted ;  he  is  not  competent  to 
judge  of  the  validity  of  such  order,  nor  of  the  opposition,  nor  of  the  suffi- 
ciency of  the  notices;  and  if,  in  defiance  of  the  order,  he  goes  on  with  the 
sale,  he  may  be  proceeded  against  as  for  a  contempt.5 


SHIFT.    (See  also  the  title  BURDEN  OF  PROOF,  vol.  5,  p.  21.)  —  See  note  6. 
SHIFTED  LAND  WARRANT.  —  A  shifted  land  warrant  is  a  warrant  which 
describes  different  land  from  that  upon  which  the  survey  is  actually  made.' 
SHIFTING  RISK.  —  See  the  title  Fire  INSURANCE,  vol.  13,  p.  117. 
SHIFTING  USE.  —  See  the  title  USES,  STATUTE  OF. 

SHINPLASTER.    (See  also  the  title  BANKNOTES,  vol.  3,  p.  771.)  — See 

note  8. 


1.  Actual  Damage  Necessary. —  Coffey  v.  Wil- 
son, 65  Iowa  270 ;  Enfield  v.  Blyler,  67  Iowa 
295- 

2.  Young  v.  Marshall,  8  Bing.  43,  21  E.  C.  L. 
215.  See  also  Stinson  v.  McMurray,  6  Humph. 
(Tenn.)  339. 

3.  Liability  to  Purchaser.  —  Sexton  v.  Nevers, 
20  Pick.  (Mass.)  451,  32  Am.  Dec.  225. 

4.  Party  Aggrieved  by  Lack  of  Notice.  — 
Kelley  v.  Desmond,  63  Cal.  517. 

6.  Liability  as  for  Contempt. —  Roy  v.  Noel, 
10  Quebec  Super.  Ct.  528. 

6.  Shift. —  In  Cunningham  v.  Hoff,  118  Ind. 
263,  the  lower  court  instructed  the  jury  as 
follows :  "  The  burden  of  the  issue  is  upon 
the  plaintiff  to  show  by  a  preponderance  of 
the  evidence  that  the  defendant  Cunningham 
executed  the  note  mentioned  in  the  complaint. 
If  you  find  that  such  a  note  was  executed  by 
Cunningham,  then  the  burden  of  proof  will 
shift  to  the  defendant."  In  construing  this 
instruction  the  court  said  :  "  The  word  shift, 
in  its  ordinary  use,  means  to  change,  and  by 
this  instruction  the  jury  were  told  that  the 
burden  rested  on  the  plaintiff  as  to  the  one 
issue,  and  if  that  issue  was  established  in 
favor  of  the  plaintiff  by  a  preponderance  of 
the  evidence,  then  the  burden  shifted  or 
changed  to  the  defendant.    That  was  correct." 

7.  Shifted  Land  Warrants.  —  Lauman  v. 
Thomas,  4  Binn.  (Pa.)  57, 
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Effect.  —  The  title  on  a  shifted  location 
does  not,  unless  against  a  person  having  actual 
notice,  attach  before  return  of  survey.  Boyles 
v.  Kelly,  10  S.  &  R.  (Pa.)  217;  Fox  v.  Lyon, 
33  Pa.  St.  474. 

"  A  shifted  survey  if  fairly  made,  returned, 
and  accepted  by  the  proper  authority,  when 
there  is  no  intervening  opposing  right,  will  hold 
and  secure  the  lands."  Smith  v.  Walker,  98 
Pa.  St.  141,  citing  Irwin  v.  Moore,  2  Smith 
Laws  (Pa.)  187.  See  generally  Moore  v. 
Shaver,  6  S.  &  R.  (Pa.)  130;  Miles  v.  Potter, 
2  Binn.  (Pa.)  65;  Mix  v.  Smith,  7  Pa.  St.  77; 
Keble  v.  Arthurs,  3  Binn.  (Pa.)  26;  Jones  on 
Land  Law,  §  32 ;  and  the  title  State  and 
Public  Lands. 

8.  Shinplaster.  —  In  Lindsey  v.  Rottaken,  32 
Ark.  639,  it  was  said  :  "  Persons  whose  memo- 
ries go  back  so  far  may  remember  that  the 
word  shinplaster  was  a  vulgar  term  applied 
at  the  time  and  before  the  passage  of  this  act 
to  paper  issued  by  individuals,  firms,  com- 
panies, and  corporations,  without  the  privilege 
of  banking,  to  circulate  as  currency,  and  espe- 
cially for  making  change,  which  was  a  prevail- 
ing, and  proved  to  be  a  pernicious,  evil." 

In  Martin-Alexander  Lumber  Co.  v.  Johnson, 
70  Ark.  219,  it  was  said:  "'Bills  and  notes' 
as  here  used  are  commonly  denominated 
'change  tickets'  or  shinplasters  because  they 
are  for  a  small  sum  of  money." 
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SHIP.  (See  also  the  title  Ships  and  Shipping,/^/.)  —  The  word  " ship," 
in  its  generic  sense,  means  any  seagoing  craft  larger  than  an  undecked  boat. 
In  this  sense  it  is  equivalent  to  "  vessel."  It  is  not  the  form,  the  construction, 
the  rig,  the  equipment,  or  the  means  of  propulsion  that  makes  a  ship,  but  the 
purpose  and  business  of  the  craft,  as  an  instrument  of  naval  transportation.1 


1.  Ship  —  Broad  Sense  of  Term.  —  Swan  v.  U. 
S.,  iy  Ct.  CI.  62,  citing  Benedict's  Admiralty, 
§§  215,  218.  See  also  A  Raft  Cypress  Logs,  1 
Flipp.  (U.  S.)  544. 

"  The  term  ship  is  a  general  name  for  all 
large  vessels."  U.  S.  v.  An  Open  Boat,  etc.,  5 
Mason  (U.  S.)  137,  quoting  Mortimer's  Com- 
mercial Diet. 

"Ship  is  a  general  term  for  artificial  struc- 
tures floating  on  the  water."  The  Mac,  7  P.  D. 
131- 

A  ship  has  been  defined  as  "  a  locomotive 
machine  adapted  to  transportation  over  rivers, 
seas,  and  oceans."  Benedict  on  Admiralty, 
§  215,  quoted  in  Pollock  v.  Cleveland  Ship 
Bldg.  Co.,  56  Ohio  St.  655. 

"  Ship  "  Construed  as  Synonymous  with  "  Vessel." 
—  See  Swan  v.  U.  S.,  19  Ct.  CI.  51.  And  see 
Vessel. 

Entirety. —  In  Grothgar  v.  Lewis,  (C.  C.  A.) 
100  Fed.  Rep.  330,  it  was  said:  "A  ship 
engaged  in  navigation  is  an  entirety,  and  usu- 
ally described  as  consisting  of  the  ship,  her 
tackle,  apparel,  and  furniture  ;  and  this  includes 
the  hull  and  spars,  which  constitute  the  ship; 
the  rigging,  which  constitutes  the  tackle ;  the 
sails,  which  are  her  apparel ;  and  the  anchors 
and  numerous  utensils  for  the  Ship's  use, 
which  are  the  ship's  furniture." 

Same  —  Whaling  Equipment.  —  In  Swift  v. 
Brownell,  Holmes  (U.  S.)  467,  it  was  held  that 
the  whaling  equipment,  provisions,  and  supplies 
of  a  whaling  vessel  were  not  within  the  meaning 
of  the  words  "ship  or  vessel"  as  used  in  an 
Act  of  Congress  limiting  the  liability  of  ship- 
owners in  cases  of  collision  to  the  value  of 
their  interest  in  the  ship  or  vessel.  The  court 
said  :  "  It  seems  to  me  as  clear  that  such  stores 
are  not  sJiip  in  the  case  of  a  fishing  vessel  as 
that  in  such  case  they  are  appurtenances  of  the 
Ship,  and  as  clear  that  they  are  not  included 
in  our  statute  in  the  word  ship  as  it  is  clear 
that  they  were  included  in  the  English  statute 
in  the  expression  '  ship  with  all  her  appur- 
tenances.' The  very  nature  of  an  appurtenance 
is  that  it  is  one  thing  which  belongs  to  another 
thing.  If  the  fishing  stores  are  ship,  they  are 
not  appurtenances  of  the  ship."  Compare  The 
Dundee.  1  Hag.  Adrri.  109.  See  Appur- 
tenance—  Appurtenant,  vol.  2,  p.  530. 

Same  —  Ship  and  Furniture.  —  Where  a  ship 
was  usually  employed  in  the  Black  Sea  grain 
trade,  and  it  was  necessary  under  the  circum- 
stances of  that  trade  that  she  should  be  pro- 
vided with  separation  cloths  and  dunnage  mats 
for  the  proper  carriage  of  her  cargo,  it  was  held 
that  a  time  policy  upon  the  ship  and  her  fur- 
niture covered  a  loss  of  such  cloths  and  mats, 
although  at  the  time  when  the  loss  occurred 
the  vessel  was  not  engaged  in  the  before-men- 
tioned trade,  and  the  cloths  and  mats  were  not 
in  use,  but  were  stowed  away  in  the  forepeak. 
Hogarth  v.  Walker.  (1900)  2  Q.  B.  283. 

Same  —  Articles  Necessary  to  Navigate.  —  In 
Coltman  v.  Chamberlain,  25  Q.  B.  D.  328,  it 
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was  held  that  a  mortgage  of  a  ship  passed  to 
the  mortgagee,  under  the  word  ship,  articles 
necessary  to  the  navigation  of  the  i-Jiip  or  to 
the  prosecution  of  the  adventure  which  were 
on  board  at  the  date  of  the  mortgage  and 
articles  brought  on  board  in  substitution  for 
them  subsequently  to  the  mortgage. 

Alterations. —  In  The  Eliza  Ladd,  3  Sawy. 
(U.  S.)  521,  quoting  Benedict  on  Admiralty, 
§  223,  it  was  said  :  "A  ship  is  always  the  same 
sitip,  although  the  original  materials  of  which 
it  was  composed  may,  by  successive  repairs  and 
alterations,  have  been  in  the  course  of  time 
entirely  changed." 

Before  Launching.  —  In  Tucker  v.  Alexan- 
droff,  183  U.  S.  424,  it  was  said:  "A  ship  is 
born  when  she  is  launched,  and  lives  so  long 
as  her  identity  is  preserved.  Prior  to  her 
launching  she  is  a  mere  congeries  of  wood  and 
iron  —  an  ordinary  piece  of  personal  property 
—  as  distinctly  a  land  structure  as  a  house, 
and  subject  only  to  mechanics'  liens  created  by 
state  law  and  enforceable  in  the  state  courts. 
In  the  baptism  of  launching  she  receives  her 
name,  and  from  the  moment  her  keel  touches 
the  water  she  is  transformed,  and  becomes  a 
subject  of  admiralty  jurisdiction.  She  acquires 
a  personality  of  her  own  ;  becomes  competent 
to  contract,  and  is  individually  liable  for  her 
obligations,  upon  which  she  may  sue  in  the 
name  of  her  owner,  and  be  sued  in  her  own 
name."  See  also  the  title  Admiralty  Juris- 
diction, vol.  1,  p.  655. 

Engines  and  Boilers. — -Vessels  moored,  await- 
ing engines  and  boilers,  have  been  held  to  be 
ships.  The  court  said:  "They  were  machines 
upon  the  water,  would  float,  and  were  capable 
of  being  moved  and  propelled  on  the  water, 
and  were  so  floating  on  the  water,  and  intended 
as  aid  to  commerce."  Pollock  v.  Cleveland 
Ship  Bldg.  Co.,  56  Ohio  St.  670. 

Build  a  Ship.  (See  generally  the  title  Admi- 
ralty Jurisdiction,  vol.  1,  p.  663.) — In  the 
Eliza  Ladd,  3  Sawy.  (U.  S.)  519,  it  was  held 
that  a  contract  to  furnish  a  ship  with  the 
means  of  propulsion  or  to  change  the  mode  of 
her  propulsion  after  she  is  launched  and 
afloat  is  not  a  contract  to  build  a  ship,  and  is 
a  maritime  contract. 

Seagoing  Vessels. —  As  to  the  meaning  of  the 
term  sJiip  within  the  English  Merchant  Ship- 
ping Acts  of  1854  and  1862,  see  Ex.  p.  Fer- 
guson, L.  R.  6  Q.  B.  291.  See  also  The  Mac, 
7  P.  D.  131,  where  this  case  was  criticised. 

Same  —  Barges.  —  Barges  propelled  by  oars 
have  been  held  not  to  be  ships.  The  Bilbao, 
Lush.  149;  F.verard  v.  Kendall,  L.  R.  5  C.  P. 
433.  But  see  The  Mac,  7  P.  D.  126,  stated 
under  Barge,  vol.  3,  p.  855. 

Same  —  Dump  Barge,  t-  A  dump  barge  pro- 
pelled by  oars  has  been  held  not  to  be  a  ship. 
Gapp  7 .  Bond,  19  Q.  B.  D.  202. 

Pleasure  Boat.  —  As  to  whether  a  small  pleas- 
ure boat  eighteen  feet'  lontr  is  a  Ship  within 
section  10  of  the  statute  7  &  8  Geo.  TV.,  c.  30, 
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There  is,  however,  a  specific  sense  in  which  the  term  "  ship,"  applied  to  sailing 
vessels,  means  a  craft  having  three  masts,  with  crossyards  on  each  mast,  fitted 
to  carry  square  sails  on  each,  in  addition  to  a  number  of  fore-and-aft  sails. 
When  such  a  craft  is  provided  with  steam  power  as  well  as  sails,  she  is  called 
a  steamship.  In  the  specific  sense,  no  bark,  brig,  brigantine,  schooner,  or 
sloop  is  a  ship.1 

SHIP  BROKERS.  —  See  the  title  Brokers,  vol.  4,  p.  962. 

SHIPBUILDING  YARD.  —  See  note  2. 

SHIP  CHANDLER.  —  "A  ship  chandler  is  usually  defined  as  '  one  who  deals 
in  cordage,  canvas,  and  other  furniture  of  ships.'  "  3 

SHIPMASTER.  —  See  the  title  Masters  of  Vessels,  vol.  20,  p.  193. 

SHIPPING  —  SHIPPED  —  SHIPMENT.  (See  also  the  title  Ships  and 
Shipping,  post.)  —  Shipment  is  defined  to  be  the  act  of  dispatching  or  ship- 
ping, especially  the  putting  of  goods  or  passengers  on  board  ship  for  transpor- 
tation by  water ;  a  quantity  of  goods  delivered  at  one  time  for  transportation, 
whether  by  sea  or  land.* 


§  10,  see  Rex  v.  Bowyer,  4  C.  &  P.  559,  19  E. 
C.  L.  527.  See  also  Rex  v.  Smith,  4  C.  &  P. 
569,  19  E.  C.  L.  531. 

But  within  the  English  Merchant  Shipping 
Act  of  1854  a  launch  used  for  the  purpose  of 
carrying  passengers  on  pleasure  trips  around 
an  artificial  lake  a  mile  long  and  one  hundred 
and  eighty  yards  wide  was  held  not  to  be  a 
ship.  Southport  v.  Morriss,  (1893)  1  Q.  B. 
361. 

Open  Boats. —  In  U.  S.  v.  An  Open  Boat,  etc., 
5  Mason  (U.  S.)  137,  it  was  held  that  an  open 
boat  was  not  a  ship  or  vessel,  within  the  non- 
intercourse  act. 

Ferryboat.  —  A  ferryboat  has  been  held  to  be 
a  ship,  within  a  statute  which  described 
ships  as  embracing  "every  description  of  ves- 
sel navigating  on  any  sea  or  channel,  lake  or 
river,  to  which  the  provisions  of  this  law  may 
be  applicable."  The  St.  Louis,  48  Fed.  Rep. 
312. 

Floating  Dry  Dock.  —  A  floating  dry  dock  has 
been  held  not  to  be  a  ship.  Cope  v.  Vallette 
Dry  Dock  Co.,  119  U.  S.  629.  See  also  Salvor 
Wrecking  Co.  v.  Sectional  Dock  Co.,  (Mo. 
1876)  3  Cent.  L.  J.  640. 

Gas  Float  Held  Not  to  Be  a  Ship.  —  See  Gas 
Float  Whitton,  No.  2,  (1896)  P.  42,  affirmed 
(1897)  A.  C.  337- 

Hopper  Barge.  —  A  hopper  barge  not  fur- 
nished with  any  means  by  which  it  could  be 
propelled,  and  used  for  dredging  purposes,  has 
been  held  to  be  a  ship  within  the  salvage  act. 
The  Mac,  7  P.  D.  128. 

Baft. —  See  the  title  Salvage,  vol.  24,  p.  1188. 
See  also  The  W.  H.  Clark,  5  Biss.  (U.  S.)  295  ; 
Raft  of  Timber,  2  W.  Rob.  251. 

Torpedo  Launch.  —  It  has  been  held  that  an 
armed  torpedo  launch  attached  to  a  squadron, 
without  books  and  commanded  by  an  officer 
assigned  to  that  duty  by  the  commander  of  the 
squadron,  was  a  ship,  within  the  meaning  of 
the  Prize  Act  of  1864,  §  10,  and  that  her  com- 
mander was  the  commander  of  a  single  ship. 
Swan  v.  U.  S.,  19  Ct.  CI.  51.  See  also  U.  S.  v. 
Steever,  113  U.  S.  752. 

1.  Specific  Meaning. —  Swan  v.  U.  S.,  19  Ct. 
CI.  62. 

2.  Shipbuilding  Yard. —  In  Spencer  v.  Livett, 
(1900)  1  Q.  B.  498,  it  was  held  that  the  fact 
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that  repairs  were  being  made  on  a  ship  in  a 
dock  did  not  make  the  dock  a  shipbuilding 
yard  within  the  meaning  of  the  English  Fac- 
tory and  Workshop  Act  of  1878,  schedule  4, 
part  2  (24). 

3.  Ship  Chandler.  —  Weaver  v.  The  S.  G. 
Owens,  1  Wall.  Jr.  (C.  C.)  368,  in  which  case 
it  was  held  that  not  only  stoves,  hardware,  and 
crockery  were  within  the  term  "  ship  chand- 
lery," but  muskets  and  other  arms  were  in- 
cluded as  well. 

4.  Shipment.  —  Clark  v.  Lindsay,  19  Mont.  1, 
quoting  Cent.  Diet.  See  also  Ledon  v.  Have- 
meyer,  121  N.  Y.  179. 

Shipped  Means  Put  on  Board.  —  A  contract  pro- 
vided for  the  purchase  of  a  quantity  of  rice 
"  to  be  shipped  at  Madras  *  *  *  during 
the  months  of  March  ~  April."  Upon  the 
construction  of  this  contract  Lord  Hatherley 
said :  "  I  think  the  meaning  of  the  word 
shipped  is  sufficiently  understood  by  this  time 
in  commerce.  But  if  it  were  needed,  I  think 
we  have  sufficient  evidence  before  us  that  by 
the  word  shipped  all  the  witnesses  understand 
'  put  on  board.'  "  Bowes  v.  Shand,  2  App.  Cas. 
473.  In  Ledon  v.  Havemeyer,  121  N.  Y.  179, 
commenting  on  this  case,  the  court  said  :  "  Evi- 
dently, if  the  sailing  of  the  vessel  containing 
the  cargo  was  any  part  of  the  act  of  ship- 
ment, that  case  should  have  been  otherwise  de- 
cided."   See  also  Reuter  v.  Sala,  4  C.  P.  D.  239. 

So  in  Fisher  v.  Minot,  10  Gray  (Mass.)  262, 
Shaw,  C.  J.,  said :  "  The  word  shipped,  in 
common  maritime  and  mercantile  usage,  means 
'  placed  on  board  of  a  vessel  for  the  purchaser 
or  consignee,  to  be  transported  at  his  risk,'  and 
such  a  delivery  is  a  constructive  delivery  to  the 
purchaser.  *  *  *  Shipment  means  deliv- 
ery on  board." 

See  also  Newhall  v.  Vargas,  13  Me.  105; 
Stubbs  v.  Lund,  7  Mass.  433  ;  Clark  v.  Lindsay, 
19  Mont.  r. 

Shipping  and  Landing.  —  See  Robertson  v. 
Wilder,  69  Ga.  345,  stated  under  Land,  vol.  18, 
pp.  147,  148,  note. 

Baggage  Placed  on  Wharfboat. —  In  In  re 
Louisville,  etc.,  Packet  Co.,  95  Fed.  Rep.  996, 
it  was  held  that  the  baggage  of  the  libelant 
placed  by  an  agent  of  the  steamboat  company 
on  a  wharfboat  to  which  the  steamboat  was 
Volume  XXV. 


SHIPPING  ARTICLES  — 


SHIPPING  COMMISSIONERS. 


SHIPPING  ARTICLES.  —  See  the  title  Seamen,  ante,  p.  83. 
SHIPPING  COMMISSIONER.  —  See  the  title  Seamen,  ante,  p.  83. 


moored,  upon  which  he  expected  to  take  his 
passage,  and  which  was  destroyed  by  fire  which 
consumed  the  wharfboat,  had  been  shipped. 

For  Shipment  Within  Thirty  Days  —  Clearance. 
—  See  Ledon  v.  Havemeyer,  121  N.  Y.  179. 

Prompt  Shipment.  —  See  Tobias  v.  Lissberger, 
105  N.  Y.  404. 


Ready  for  Shipment.  —  A  contract  provided 
that  the  defendant  should  pay  for  stone  when 
shipped.  It  was  held  that  stone  when 
Shipped  did  not  mean  the  stone  when  quarried 
or  even  when  prepared  for  market  and  ready 
for  shipment.  Crawford  v.  Oman,  34  S. 
Car.  90. 
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By  the  Editorial  Staff. 

L  Shipping  Regulations,  863. 

1.  Power  of  Congress  and  of  States,  863. 

2.  Registry  of  Vessels,  863. 

a.  Effect  of  Registry,  863. 

b.  Vessels  Entitled  to  Registry,  864. 

c.  Place  of  Registry,  864. 

d.  Oath  Required  to  Obtain  Registry,  864. 

e.  Sale  of  Registered  Vessels,  864. 

(1)  To  Citizens  of  Utiited  States,  864. 

(2)  To  Foreigners,  865. 

3.  Enrolment  and  License,  865. 

a.  Necessity  for,  865. 

b.  Vessels  Entitled  to  Enrolment,  865. 

c.  Issuance  of  License,  865. 

d.  Violation  of  License,  866. 

e.  Sale  of  Enrolled  Vessels,  866. 

(1)  To  Citizens  of  United  States,  866. 

(2)  To  Foreigners,  866. 

4.  Inspection  of  Steam  Vessels,  867. 

a.  Inspection  of  Hull,  867. 

b.  Inspection  of  Boilers,  867. 

5.  Regulations  for  Safety  and  Comfort  of  Passengers,  867. 

a.  Number  of  Passengers  to  Be  Carried,  867. 

b.  Accommodations  for  Emigrants  Arriving  from  Foreign  Ports,  868. 

(1)  Space  and  Accommodations  Allowed  to  Passengers,  868. 

(2)  Size,  Location,  and  Arrangement  of  Berths,  869. 

(3)  Food  and  Its  Service,  869. 

c.  Precautions  Against  Fire,  869. 

d.  Life-saving  Apparatus,  869. 

6.  Clearance  and  Entry  of  Vessels,  870. 

a.  Clearance,  870. 

b.  Entry,  870. 

7.  Tonnage  Duties,  870. 

a.  Federal  Statutes,  870. 

b.  Constitutionality  of  State  Statutes,  871. 

8.  Harbor  Regulations,  871. 

II.  Sale  and  Transfer,  871. 

1.  In  General,  871. 

2.  Method  of  Transfer,  871. 

3.  Necessity  for  Delivery  of  Possession,  873. 

4.  What  Property  Passes  to  Purchaser,  873. 

5.  Warranty  and  Representation,  873. 

6.  Judicial  Sales,  874. 

7.  Mortgages,  874. 

a.  In  General,  874. 

b.  Right  to  Possession,  875. 

c.  Right  to  Earnings,  876. 

d.  What  Included  in  Mortgage,  876. 

e.  Priorities,  876. 

f.  Insurance,  876. 

g.  Bottomry,  876. 
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8.  Recording  Acts,  876. 

a.  In  United  States,  876. 

(1)  Provisions  of  Act  of  Congress,  876. 

(2)  Federal  Legislation  Exclusive,  877. 

(3)  To  What  Vessels  Applicable,  877. 

(4)  Place  to  Record,  877. 

(5)  Against  Whom  Unrecorded  Conveyance  Valid,  877. 

b.  In  England,  878. 

9.  Transfer  of  Licensed  Vessels,  878. 
10.  Sales  by  Shipbrokers,  878. 

III.  Ownership  and  Control,  878. 

1.  Contracts  for  Construction  and  Title  to  Vessels,  878. 

2.  Relation  of  Part  Owners,  879. 

a.  Interest  in  Vessel,  879. 

b.  Interest  in  Employment,  880. 

3.  Rights  and  Liabilities  of  Part  Owners  Inter  Se,  881. 

a.  As  Partners,  881. 

b.  As  Tenants  in  Common,  881. 

c.  Control  and  Management,  882. 

(1)  Majority  and  Minority  Owners,  882. 

(2)  Sale  in  Case  of  Disagreement,  882. 

(3)  Security  for  Safe  Return,  883. 

(4)  As  to  Receipts  and  Disbursements,  884. 

(5)  Power  to  Bind  Co-owners,  885. 

(<z)  In  General,  885. 
(Jf)  For  Supplies  and  Repairs,  885. 
(<:)  For  Insurance,  886. 
(d)  For  Pilotage,  886. 
(<?)  For  Cost  of  Construction,  886. 

4.  Management  by  Ship's  Agent,  886. 

5.  Right  to  Possession,  888- 

a.  As  Between  joint  Owners,  888. 

b.  As  Against  Third  Parties,  888. 

6.  Evidence  of  Ownership,  888. 

7.  Liability  of  Owners  and  Vessels,  889. 

a.  Ln  General,  889. 

^.  Liability  for  Supplies  and  Repairs,  889. 

(1)  In  General,  889. 

(2)  Liability  of  Owner,  890. 

(3)  Liability  of  Mortgagee,  891. 
Liability  for  Wages,  891. 
Limitation  of  Liability,  891. 

IV.  Regulation  of  Navigation,  892. 

1.  History  of  Regulations,  892. 

2.  Local  Regulations,  892. 

3.  Regulations  of  Supervising  Inspectors,  893. 
4  Custom  and  Usage,  893. 

5.  Territorial  Application  of  Rules,  893. 

a.  International  Rules,  893. 

Inland  Rules,  894. 

Rules  for  Great  Lakes,  894. 

Rules  for  Western  Rivers,  894. 
<?.  Z<zw  0/  Place,  894. 

6.  Vessels  Affected  by  Regulations,  895. 

7.  When  Rules  Become  Operative,  895. 

8.  I nterpretation  of  Rules,  896. 

V.  General  Rules  Affecting  Liability  for  Injuries  by  Vessels,  896. 

1.  General  Duty  to  Avoid  Collision,  896. 
a.  Precautions  Necessary,  896. 
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b. 
c. 
d. 
e. 
f. 


g- 
h. 


b.  Special  Circumstances  Justifying,  Requiring,  or  Excusing  Depar- 
ture from  Rules,  897. 

c.  Presumption  that  Vessels  Will  Comply  with  Rules,  898. 
Negligence  or  Fault  as  Ground  of  Liability,  899. 

a.  Rule  Stated,  899. 

Effect  of  Violation  of  Statute,  899. 
Degree  of  Care  Required,  901. 
Contributory  Fault,  902. 
Weakness  of  Vessel,  903. 
Equipment  of  Vessel,  903. 

(1)  Machinery  and  Appliances,  903. 

(2)  Officers  and  Crew,  903. 
Disablement,  904. 
Errors  in  Extremis,  904. 

i.  Inevitable  Accident,  906. 
Duty  to  Stand  By  After  Collision,  908. 

VI.  Sail  Vessels  Meeting  or  Crossing,  909. 

1.  Application  of  Rules  in  Ge?ieral,  909. 

2.  Closehauled  Vessels,  910. 

a.  "Closehauled"  Defined,  910. 

b.  On  Same  Tack,  910. 

c.  On  Different  Tacks,  910. 

3.  Closehauled  and  Free,  911. 

4.  Both  Running  Free,  911. 

a.  With  Wind  on  Same  Side,  911. 

b.  With  Wind  on  Different  Sides,  911. 

c.  With  Wind  Aft,  911. 
Vessels  Meeting  End  On  or  on  Crossing  Courses,  911. 
Vessels  Coming  About,  912. 
Duty  of  Vessel  Required  to  Give  Way,  912. 
Duty  of  Vessel  Having  Right  of  Way,  913. 

a.  To  Keep  Course,  913. 

b.  Change  of  Course,  913. 
Evidence,  914. 

Vessels  Meeting  or  Crossing,  914. 

Steam  Vessels  Defined,  914. 
Meeting  End  On,  914. 
Crossing  Courses,  915. 

Duty  of  Vessel  Required  to  Keep  Out  of  Way,  916. 
Duty  of  Privileged  Vessel,  917. 
Duty  to  Slacken  Speed,  Stop,  and  Reverse,  918. 

VIII.  Steam  and  Sail  Vessels,  919. 

Steam  Vessels  to  Keep  Out  of  Way,  919. 
Where  Course  of  Sail  Vessel  in  Doubt,  920. 
General  Precautions,  920. 

Duty  of  Steam  Vessel  to  Keep  Away  by  Safe  Margin,  921. 
Duty  of  Sail  Vessel  to  Beat  Out  Her  Tack,  922. 
Duty  of ' Sail  Vessel  to  Keep  Her  Course,  922. 
a.  General  Rule,  922. 

When  Obligation  Arises,  923. 

Presumption  that  Sail  Vessel  Will  Comply  with  Rule,  924. 
Change  of  Course,  924. 

(1)  When  Excusable,  924. 

(2)  When  Required,  924. 

(3)  Obligation  of  Steamer  in  Such  Case,  925° 
7.  Presumptions  and  Burden  of  Proof,  926. 

IX.  Overtaking  Vessels,  926. 

1.  Definition,  926. 

2.  Overtaking  Vessel  to  Keep  Out  of  Way,  927. 
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3.  Application  of  Rules,  927. 

4.  Necessary  Precautions,  927. 

5.  Vessel  Ahead  to  Keep  Her  Course,  929. 

6.  Burden  of  Proof  ,  930. 

X.  Vessels  in  Tow,  930. 

1 .  Scope  of  Section,  930. 

2.  Tug  and  Tow  Treated  as  One  Vessel,  930. 

3.  Degree  of  Care  Required  of  Tug,  931. 

a.  Ordinary  Care  and  Skill,  931. 

b.  Knowledge  of  Conditions,  931. 

c.  Passing  Other  Vessels,  931. 

d.  Control  of  Tow,  932. 

e.  Signals,  932. 

4.  Care  in  Navigation  of  Tow,  932. 

5 .  Equipment  of  Tug,  933. 

6.  Equipment  of  Tow,  933. 

7.  Making  Up  Tow,  933. 

a.  Making  Up  and  Getting  under  Way,  933. 

b.  Arranging  Tows,  934. 

c.  Length  of  Tow,  934. 

d.  Fastenings,  935. 

8.  Leaving  or  Casting  Off  Tow,  935. 

9.  Liability  for  Damages,  935. 

a.  Relation  of  Vessels,  935. 
<£.  Injury  to  Tow,  936. 

(1)  Liability  of  Tug,  936. 

(2)  Liability  of  Other  Vessels  in  Tow,  937. 

(3)  Liability  of  Third  Vessels,  937. 
Injury  to  Third  Vessels,  937. 

(1)  Liability  of  Tug,  937. 

(2)  Liability  of  Tow,  937. 
d.  Joint  Liability,  938. 

10.  Presumptions  and  Burden  of  Proof  ,  938. 

XI.  Vessels  at  Rest,  at  Anchor  oe  at  Whakves,  939. 

1.  Vessels  at  Rest,  Not  Anchored,  939. 

2.  Vessels  Coming  to  Anchor,  939. 

a.  Precautions  Necessary,  939. 

b.  Duly  to  Give  Clear  Berth  to  Others,  939. 

3.  Vessels  at  Anchor,  940. 

a.  Duty  of  Moving  Vessel,  940. 

b.  Place  of  Anchorage,  940. 

c.  Drifting  Vessels,  942. 

d.  Duty  of  Anchored  Vessel,  942. 

4.  Vessels  Getting  under  Way,  943. 

5.  Dredging  and  Wrecking  Vessels,  944. 

6.  Vessels  Moored  at  Wharves,  944. 

a.  General  Rule  of  Liability  of  Moving  Vessel,  944. 

b.  Place  and  Manner  of  Mooring,  944. 

(1)  Obstructing  Navigation,  944. 

(2)  Obstructing  Slips,  945. 

(3)  Manner  of  Mooring,  946. 

{a)  Fastenings  and  Fenders,  946.  1 
(b)  Breaking  Adrift,  946. 
(^)  Mooring  Alongside  Other  Vessels,  947. 
Care  and  Management  of  Moored  Vessel,  948. 

(1)  Use  of  Propeller  in  Slip,  948. 

(2)  Yards,  Anchors,  and  Gear,  949. 
d.  Making  Landing,  949. 
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e.  Moving  from  Dock,  950. 

f.  Manoeuvring  in  Slip,  951. 

7.  Vessels  Aground,  951. 

8.  Presumption  and  Burden  of  Proof,  952. 

XII.  Lights,  Signals,  Lookouts,  952. 

1.  Lights,  952. 

a.  Regulations  Generally,  952. 

b.  Lights  for  Vessels  under  Way,  953. 

(1)  When  Vessel  Is  wider  Way,  953. 

(2)  Steam  Vessels,  953. 

(3)  Sail  Vessels,  954. 

(4)  Steam  Vessels  Towing,  954. 

(5)  Vessels  in  Tow,  954. 

(6)  Pilot  Boats,  955. 

(7)  Fishing  Vessels,  955. 

(8)  Small  Boats,  955. 

(9)  Vessels  of  War,  955. 

(10)  Other  Vessels  and  Hafts,  955. 

c.  Lights  for  Vessels  Not  under  Way  or  Not  in  Command,  956. 

(1)  Vessels  Not  under  Command,  956. 

(2)  Vessels  Laying  or  Picking  Up  Cables,  956. 

(3)  Vessels  at  Anchor,  956. 

(4)  Vessels  Aground,  957. 

(5)  Vessels  at  Wharf,  River  Bank,  Etc.,  957. 

d.  Location  and  Visibility  of  Lights,  95  7. 

(1)  Location  of  Lights,  957. 

(2)  Character  of  Lights,  958. 

(3)  Loss,  Temporary  Disablement,  or  Extinguishment,  958. 

(4)  Obscured  Lights,  959. 

e.  Lights  for  Overtaken  Vessel,  959. 

f.  Exhibiting  Torch  or  Flare-up  Light,  960. 

g.  Displaying  Wrong  Lights,  961. 

h.  Doubtf  ul  Lights,  961. 

i.  Failure  to  See  Lights,  962. 

j.  Effect  of  Failure  to  Comply  with  Regulations,  962. 
k.  Evidence,  963. 

(1)  Presumptions  and  Burden  of  Proof,  963. 

(2)  Weight  of  Evidence,  964. 

2.  Signals,  964. 

a.  Necessity  and  Sufficiency  of  Signals,  964. 

(1)  Regulations  Generally,  964. 
•  (2)  Rules  Imperative,  964.. 

(3)  Distance  at  Which  Signals  Must  Be  Given,  965. 

(4)  Sufficiency,  965. 

b.  Proper  Signals,  965. 

(1)  Meaning  of  Signals,  965. 

(2)  Vessels  Meeting  End  On,  965. 

(3)  Vessels  Approaching  Bend  in  Channel,  965. 

(4)  Vessels  on  Crossing  Courses,  966. 

(5)  Overtaking  Vessels,  966. 

(6)  Vessels  at  Anchor,  Etc.,  966. 

(7)  Vessels  Moving  from  Docks,  966. 
C.  Giving  and  Answering  Signals,  967. 

(1)  Effect,  967. 

(2)  Necessity  of  Assent  to  Course,  967. 

(3)  Failure  to  Answer  Signals,  968. 

(4)  Signaling  Departure  from  Rules,  968. 

(5)  Cross  or  Confusing  Signals,  969. 

(6)  Compliance  with  Signals,  969. 
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(7)  Danger  or  Alarm  Signals,  970. 

(8)  Special  Signals,  970. 

(9)  Distress  Signals,  970. 
d.  Evidence,  970. 

3.  Lookouts,  971. 

a.  Necessity,  971. 

(1)  Regulations,  971. 

(2)  Vessels  under  Way,  971. 

(3)  Stationary  Vessels,  971. 
£.  Sufficiency,  972. 

(1)  Competency  in  General,  972. 

(2)  Designation  and  Duties,  972. 

(3)  Number  of  Lookouts,  973. 

(4)  Officers  as  Lookouts,  973. 

(5)  Station  of  Lookout,  973. 

(6)  Vigilance  Required,  974. 
Duty  of  Lookout,  975. 

Effect  of  Absence  of  Lookout,  975. 
Evidence,  976. 

(1)  Presumptions  and  Burden  of  Proof  ,  976. 

(2)  Evidence  of  Negligence,  976. 

XIII.  Tog  ok  Thick  Weather,  977. 

1.  Condition  of  Weather,  977. 

2.  Gzr^  *Vf  Navigation,  977. 

a.  Precautions  Necessary,  977. 
Control  of  Vessel,  978. 

3.  Discontinuance  of  Navigation  —  Anchoring,  978. 

4.  Signals,  979. 

a.  Passing  Signals,  979. 

Means  of  Giving  Signals,  979. 
r.  Sufficiency,  980. 

Proper  and  Necessary  Signals,  980. 
^1)  Steam  Vessels  under  Way,  980. 

(2)  6a:z7  Vessels  under  Way,  981. 

(3)  Vessels  Towing  or  in  Tow,  981. 

(4)  Vessels  at  Anchor,  at  Wharf,  Etc.,  982. 

(5)  Small  Boats,  982. 

(6)  Other  Vessels,  982. 

Mistakes  as  to  Location,  or  Failure  to  Hear  Signals,  983. 

5.  Speed  and  Course,  983. 

a.  Speed  of  Steam  Vessels,  983. 

(1)  Moderate  Speed,  983. 

(2)  Excuses,  986. 

b.  Speed  of  Sail  Vessels,  986. 
f.  Change  of  Course,  987. 

d.  Duty  to  Slacken  Speed,  Stop,  or  Reverse  on  Hearing  Fog  Signals,  988. 

(1)  General  Rule,  988. 

(2)  Fog  Signal  Heard  Astern,  988. 

(3)  Fog  Signal  Heard  Ahead  or  Abeam,  988. 

(4)  Starting  Ahead,  990- 

(5)  Starboard-hand  Rule,  990. 

XIV.  Narrow  Channels,  Rivers,  Harbors,  and  Canals,  99a 

1.  Narrow  Channels,  990. 

a.  Channel  Defined,  990. 

b.  Obstructing  Channel,  990. 

c.  Precautions  Necessary,  990. 

d.  Starboard-side  Rule,  991. 

e.  Duty  to  Wait  until  Vessel  Has  Passed,  992. 

f.  Sail  Vessels,  993. 
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2.  Bends  in  Channel,  993. 

3.  River  Navigation,  994. 

a.  Siarboard-side  Rule,  994. 

b.  Passing  Drawbridge,  994. 

c.  Sail  Vessels,  995. 

d.  Floating  Boats,  995. 

e.  Western  Rivers,  995. 

(1)  Scope  of  Section,  995. 

(2)  Rules  Applicable,  995. 

(3)  RiSht  °f  Way>  995- 

(4)  Passing  in  Narrcnv  Channels,  997. 

(5)  Approaching  Bridge,  997. 

f.  Pacific  Coast  Rivers,  997. 

g.  Chicago  River,  997. 

h.  East  River,  997. 

i.  Hell  Gate,  998. 

4.  Harbor  Navigation,  999. 

a.  Entering  a?id  Leaving  Harbor,  999. 

b.  Navigation  in  Harbor,  999. 

c.  Navigating  Near  Piers,  1000. 

d.  Coming  to  or  Leaving  Slips  and  Wharves,  1000. 
c.   Turning  in  Stream,  1001. 

5.  Rules  Applicable  to  Ferryboats,  jooi. 

6.  Waters  Connecting  Great  Lakes,  1002. 

7.  Canal  Navigation,  1003. 

8.  Speed,  1003. 

9.  Launching  Vessels,  1006. 

XV.  Enforcement  of  Liability  for  Injuries,  1006. 

1 .  Ju  risdictio  n,  1006. 

2.  Who  May  Sue,  1007. 

3.  Persons  or  Property  Liable,  1008. 

Vessels,  1008. 
Owners,  1009. 
Master,  1009. 
Naval  Officers,  1009. 
Harbor  Authorities,  10 10. 
Cargo  and  Cargo  Owners,  10 10. 
^\  Effect  of  Negligence  of  Licensed  Pilot,  1010. 

(1)  General  Rule,  10 10. 

(2)  Compulsory  Pilotage,  10 10. 

(a)  Conflict  of  Decisions,  1010. 
(£)  What  Constitutes,  1010. 

(t)  Effect  of  Employment  under  Compulsory  Law,  10 11. 
English  Rule,  10 11. 

(tftf)  Exemption  from  Liability  Stated,  1011. 
(7>^)  Compulsory  Employment  of  Pilot,  1011. 
(a-)  Command  of  Vessel,  10 12. 
(flfif)  Duties  of  Pilot,  1012. 
(<?<?)  Interference  with  Pilot,  1013. 
(_//)  Contributing  Faults,  1013. 
(£§0  Vessels  in  Tow,  10 14. 
(/z/i)  Evidence  and  Burden  of  Proof,  10 14. 
»«  United  States,  10 15. 
Law  of  Place,  1015. 

4.  Liens,  10 15. 

5.  Evidence,  1016. 

a.  Scope  of  Section,  10 16. 

judicial  Notice,  1016. 
f.  Presumptions  and  Burden  of  Proof ,  1016. 
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d.  Admissibility,  1018. 

e.  Weight  and  Sufficiency,  1019. 
6.  Damages,  1022. 

a.  In  General,  1022. 

b.  Amount  Recoverable  as  Affected  by  Degree  of  Negligence,  1023. 

(1)  Rules  Stated,  1023. 

(2)  Mutual  Fault,  1023. 

(a)  Admiralty  and  Common-law  Rules  Distinguished,  1025. 

(b)  Disparity  in  Degrees  of  Negligence,  1026. 

(c)  Methods  of  Computing  Amount  Recoverable,  1026. 

(d)  Services  by  One  Vessel  in  Fault  to  Other  Vessel,  1027. 

(e)  Injury  to  Innocent  Vessel  by  Mutual  Fault  of  Two 

Others,  1027. 
aa.   Where  Only  One  Vessel  Libeled,  1027. 
bb.   Where  Both   Vessels  in  Fault  Are  Before 

Court,  1027. 

(/)  Where  Faults  of  Three  Vessels  Concur  in  Injury, 
1028. 

C.  Loss  of  or  Injury  to  Vessel,  1028. 
(1)  Total  Loss,  1028. 

(a)  What  Constitutes,  1028. 

(b)  Value  as  Measure  of  Damages,  1029. 

(c)  Expense  of  Fruitless  Efforts  to  Save,  1029. 

(d)  Cost  of  Survey,  1030. 

(e)  Freight  Earned  at  Time  of  Loss,  1030. 

(f)  Prospective  Profits  from  Use  of  Ship,  1031. 

(g)  Interest  on  Value  of  Vessel  and  Net  F"r  eight,  103 1. 

(h)  Insurance  as  Affecting  Recovery,  1032. 
C2)  Injuries  Less  than  Total  Loss,  1032. 

(a)  In  General,  1032. 

(b)  Amount  Recoverable  Cannot  Exceed  Value  of  Vessel, 

io33- 

(c)  Items  for  Which  Recovery  Alloived,  1033. 

aa.  Expense  of  Raising  and  Repairing,  1033. 
(aa)  Statement  of  Rule,  1033. 
(bb')  Interest  on  Cost  of  Repairs,  1034. 
(cc)  Additional  Alloivatice  for  Permanent 

Depreciation,  1034. 
(dd)  Amount  Recoverable   as  Affected  by 

Contract  Price,  1035. 
(ee)  Designation  of  Persons  to  Make  Re- 
pairs by  Parly  in  Fault,  1035. 
(ff)  Place  of  Making  Repairs  as  Affecting 

Cost,  1035. 
(gg)  Deduction  for  New  Material,  1035. 
(hh)  Cost  of  Superintending  Repairs,  1036. 
(ii)  Proof  of  Cost  of  Raising  and  Repair- 
ing, 1036. 
bb.  Loss  of  Use  of  Vessel,  1036. 
cc.  Money  Paid  for  Salvage  Services,  1037. 
dd.  Wages  and  Expenses  of  Crew  Pending  Repairs, 
1037. 

ee.  Towage  and  Wharfage,  1037. 
ff.  Expense  of  Saving  and  Caring  for  Cargo,  1037. 
gg.  Cost  of  Making  Protest  and  Procuring  New 

Rating  at  Lloyds,  1038. 
hh.  Loss  of  Freight,  1038. 
d.  Loss  of  or  Injury  to  Cargo,  1038. 

(1)  In  General,  1038. 

(2)  Total  Loss,  1038. 
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(3)  Injuries  Less  than  Total  Loss,  1039. 

(4)  Loss  of  Market  for  Cargo,  1039. 

(5)  When  Injury  or  Loss  Due  to  Mutual  Fault  of  Colliding 

Vessels,  1040. 

e.  Loss  of  or   Injury  to   Personal  Property  Other   than  Cargo, 

1 04 1. 

(1)  When  Due  Solely  to  Fault  of  Vessel  Libeled,  1041. 

(2)  Where  Collision  Due  to  Mutual  Fault,  1042. 

(«)  Passenger,  1042. 

(/;)  Officers  and  Members  of  Crew,  1042. 

f.  Personal  Injuries,  1042. 

(1)  When  Due  Solely  to  Fault  of  Vessel  Libeled,  1042. 

(2)  Injury  to  Member  of  Crew  through  Fault  of  His  Own 

Vessel,  1043. 

(3)  Injuries  Due  to  Mutual  Fault  of  Colliding  Vessels,  1043. 

(4)  Injuries  Resulting  in  Death,  1043. 
7.  Costs,  1044. 

a.  General  Rules,  1044. 

b.  Mutual  Fault,  1045. 

c.  Inevitable  Accident,  1046. 

d.  Inscrutable  Fault,  1046. 

e.  Compulsory  Pilotage,  1046. 

f.  Costs  of  Reference,  [047. 

g.  Costs  of  Appeal,  1407. 

XVI.  Limitation  of  Vessel  Owner's  Liability,  1048. 

1.  History  of  Rule,  1048. 

2.  Vessels  and  Interests  to  Which  Limitation  Applies,  1049. 

a.  Territorial  Application  of  Rules,  1049. 

b.  Persons  and  Interests,  1050. 

3.  Value  of  Interest  —  How  Determined,  105 1. 

4.  Losses  and  Injuries  Subject  to  Limitation,  1052. 

5.  Privity  or  Knowledge  of  Owner,  1053. 

6.  Mode  of  Obtaining  Benefit  of  Limitation,  1054. 

7.  Jurisdiction,  1055. 

8.  Time  of  Taking  Proceedings,  1055. 

9.  Waiver  of  Limitation,  1056. 

10.  Appraisement,  1056. 

11.  Distribution  of  Proceeds,  1056. 

12.  Costs,  1057. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  ADMIRALTY,  1  Encyclopaedia  of 
Pleading  and  Practice  249. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject  see  the 
following  titles  in  this  work  :  ABANDONMENT  AND  TOTAL  LOSS  (IN 
MARINE  INSURANCE),  vol.  i,p.4;  ADMIRALTY  JURISDICTION, 
vol.  1,  p.  645;  AGENCY,  vol.  1,  p.  930;  B ARRA  TR Y,  vol.  3,  p.  859;  BILLS 
OF  LADING,  vol.  4,  p.  507;  BOTTOMRY  AND  RESPONDENTIA, 
vol.  4,  p.  736;  CARRIERS  OF  GOODS,  vol.  5,  p.  154;  CARRIERS  OF 
PASSENGERS,  vol.  5,  p.  474;  CONTRACTS  OF  AFFREIGHTMENT 
AND  CHARTER-PARTIES,  vol.  7,  p.  156;  GENERAL  AVERAGE, 
vol.  14,  p.  952;  INTERNATIONAL  LAW,  vol.  16,  p.  11 21;  INTER- 
STATE COMMERCE,  vol.  17,  p.  34;  JETTISON,  vol.  17,  p.  610; 
MARINE  INSURANCE,  vol.  19,  p.  930;  MARITIME  LIENS,  vol.  19, 
p.  1079;  MASTERS  OF  VESSELS,  vol.  20,  p.  193;  NAVIGABLE 
WATERS,  vol.  21,  p.  424;  PILOTS,  vol.  22,  p.  813;  PRIVATE  INTER- 
NATIONAL LAW,  vol.  22,  p.  1314;  SALVAGE,  vol.  24,  p.  1179; 
SEAMEN,  ante;  WAREHOUSEMEN;  WHARVES  AND  WHARF- 
INGERS. 
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Registry  of  Vessels. 


1.  Shipping  Regulations  —  1.  Power  of  Congress  and  of  States.  —  The  Con- 
stitution of  the  United  States,  in  prescribing  and  defining  the  powers  of 
Congress,  provides  among  other  things  that  Congress  shall  have  power  "  to 
regulate  commerce  with  foreign  nations,  and  among  the  several  states,  and 
with  the  Indian  tribes."  1  It  is  well  settled  that  the  power  thus  conferred,  in 
the  respects  specified,  is  paramount  and  exclusive.  Necessarily  incident  to 
that  power  is  that  to  regulate  navigation,  and  this  includes  ships,  steamboats, 
and  all  manner  of  vessels,  however  propelled,  that  go  upon  navigable  waters 
that  flow  from  one  state  into  another,  and  out  of  a  state  into  the  sea,  coast- 
wise, and  upon  the  sea,  to  and  from  foreign  countries.  The  power  to  regulate 
such  commerce  implies  necessarily  the  incidental  power  to  regulate  the 
essential  instrumentalities  incident  to  it.  Such  power,  within  its  just  scope 
and  purpose,  is  very  thorough  in  its  effectiveness.  It  is  fundamental,  and  its 
object  is  to  develop,  promote,  and  protect  the  commerce  of  a  great  people, 
for  the  common  good.  In  accomplishing  this  end,  it  is  not  confined,  as  to 
vessels  that  go  upon  navigable  waters,  at  home  or  abroad,  simply  to  prescrib- 
ing methods  and  rules  of  navigation  and  transportation,  but  it  extends  to 
giving  to  them  distinctive  national  character,  wherever  and  in  whatever  service 
they  may  lawfully  be,  invested  with  rights,  privileges,  and  obligations  extend- 
ing to  the  owners  and  all  persons  having  an  interest  in  them  —  to  prescribing 
the  methods  of  sale  and  transfer  to  them,  or  any  property  interest  in  them, 
and  to  jurisdiction  over  them  for  all  purposes  germane  to  such  commerce. 
Congress  has  no  power  to  regulate  or  interfere  with  the  purely  internal  com- 
merce of  a  state,  and  a  vessel  engaged  solely  and  exclusively  in  such  commerce 
is  subject  to  its  laws  and  control,  if  the  owner  chooses  so  to  use  it  without 
enrolment  under  the  laws  of  the  United  States.  With  reference  to  purely 
local  matters  pertaining  to  shipping  and  navigation,  a  state  may  legislate,  if 
Congress  has  taken  no  action  upon  the  subject.  A  state  statute,  however, 
which  conflicts  with  an  act  of  Congress  is  invalid.2 

2.  Registry  of  Vessels  —  a.  Effect  of  Registry.  —  The  registration  of  a 
vessel  is  not  compulsory  upon  her  owner.  It  is  a  privilege  or  advantage  of 
which  he  may,  or  may  not,  avail  himself,  as  he  chooses.  The  statute  merely 
provides  that  vessels  not  registered  pursuant  to  law,  except  such  as  shall  be 
duly  qualified  according  to  law  for  carrying  on  the  coasting  or  fishing  trade, 
shall  not  be  deemed  vessels  of  the  United  States,  and  shall  not  be  entitled  to 
the  benefits  and  privileges  pertaining  to  such  vessels.3 

1.  Const.  U.  S.,  art.  i,  §  8,  cl.  3.  Green,  20  Fed.  Rep.  901  ;  The  Hazel  Kirke,  25 

2.  Regulation  by  Congress  and  by  States —  Fed.  Rep.  601;  The  Oyster  Police  Steamers,  31 
United  States.  —  Gibbons  v.  Ogden,  9  Wheat.  Fed.  Rep.  763;  The  Governor  Robert  McLane 
(U.  S.)  1  ;  Janney  v.  Columbian  Ins.  Co.,  10  r.  U.  S.,  35  Fed.  Rep.  926;  The  City  of  Salem, 
Wheat.  (U.  S.)  418;  Waring  v.  Clarke,  5  How.  37  Fed.  Rep.  846,  38  Fed.  Rep.  762;  The  Katie, 
(U.  S.)  441  ;  Cooley  v.  Board  of  Wardens,  12  40  Fed.  Rep.  480. 

How.  (U.  S.)  299;  The  Lottawana,  21  Wall.  Louisiana.  —  Caldwell  v.  St.  Louis  Perpetual 

(U.  S.)  558;  Sinnot  v.  Davenport,  22  How.  (U.  Ins.  Co.,  1  La.  Ann.  85. 

S.)  227;  The  Daniel  Ball,  10  Wall.  (U.  S.)  557;  Massachusetts.  —  Com.   v.  Woods,    11  Met. 

Wisconsin  v.  Duluth,  96  U.  S.  379;  The  Steam-  (Mass.)    59;    Mitchell   v.   Tibbetts,    17  Pick, 

boat  Sunswick,  6  Ben.  (U.  S.)  112;  The  George  (Mass.)  298. 

S.  Wright,  Deady  (U.  S.)  591;  King  v.  Ameri-  New  Jersey.  —  Gibbons  v.  Livingston,  6  N. 

can  Transp.  Co.,  1  Flipp.  (U.  S.)  6;  Blanchard  J.  L.  236. 

v.  The  Brig  Martha  Washington,  1  Cliff.  (U.S.)  New  York.  —  People  v.  Jenkins,  1   Hill  (N. 

463,  3  Fed.  Cas.  No.  1,513;  The  Bright  Star,  Y.)  469;  People  v.  Roe,  1  Hill  (N.  Y.)  470. 

1  Woolw.  (U.  S.)  266,  4  Fed.  Cas.  No.  1,880;  North  Carolina.  —  Lawrence  v.  Hodges,  92 

The  Steam  Propeller  Thomas  Swan,  6  Ben.  (U.  N.  Car.  672,  53  Am.  Rep.  436. 

S.)  42,  23  Fed.  Cas.  No.  13,931;  U.  S.  v.  Jack-  Oregon.  —  Canal,  etc.,  Com'rs  v.  Willamette 

son,  4  N.  Y.  Leg.  Obs.  450,  26  Fed.  Cas.  No.  Transp.,  etc.,  Co.,  6  Oregon  219. 

15,458;  U.  S.  v.  The  Steamboat  James  Morrison,  And  see  the  titles  Ferries,  vol.  12,  p.  1113; 

Newb.  Adm.  241,  26  Fed.  Cas.  No.  15,465;  U.  S.  Interstate  Commerce,  vol.  17,  p.  41  et  seq. ; 

v.  Moore,  2  Brock.  (U.  S.)  317,  26  Fed.  Cas.  No.  Navicarle  Waters,  vol.  21,  p.  432. 

15,801  ;  The  Seneca,"  1  Biss.  (U.  S.)  371,  27  Fed.  3.  Registry  of  Vessels. —  Rev.    Stat.    U.  S., 

Cas.   No.    16,251  ;    U.    S.   v.    Burlington,  etc.,  §  4131  ;  Fox  v.  The  Schooner  Lodemia,  Crabbe 

County  Ferry  Co.,  21  Fed.  Rep.  331  ;  The  Gretna  (U.  S.)  271  ;  Davidson  v.  Gorham,  6  Cal.  343. 
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Kegistry  of  Veisels. 


b.  Vessels  Entitled  to  Registry.  —  Vessels  built  within  the  United 
States  and  belonging  wholly  to  citizens  thereof  are  entitled  to  registry  as 
vessels  of  the  United  States.1  And  a  vessel  which,  though  built  in  a  foreign 
country,  has  been  wrecked  in  the  United  States  a  and  which  has  been  pur- 
chased and  repaired  by  a  citizen  thereof,  is  also  entitled  to  such  registry  if  the 
repairs  put  upon  such  vessel  are  equal  to  three-fourths  of  its  value  when  so 
repaired.3 

c.  Place  of  Registry.  —  The  statute  requires  that  the  registry  shall  be 
made  by  the  collector  of  the  collection  district  which  includes  the  port  to 
which  the  vessel  belongs  at  the  time  of  her  registry.  This  port  is  deemed  to 
be  that  at  or  nearest  to  which  the  owner,  if  there  be  but  one,  or,  if  more  than 
one,  the  husband  or  acting  and  managing  owner  of  such  vessel,  usually 
resides.4 

d.  Oath  Required  to  Obtain  Registry.  —  In  order  to  obtain  the 
registry  of  a  vessel,  the  owner,  or  one  of  them  if  there  be  two  or  more,  is 
required  to  make  and  subscribe  an  oath  before  the  officer  authorized  to  make 
such  registry,  declaring,  among  other  things  prescribed  by  the  statute,  his 
name  and  place  of  abode,  and  if  he  be  the  sole  owner  of  the  vessel,  that  such 
is  the  case,  or  if  there  be  another  owner,  that  there  is  such  other  owner, 
specifying  his  name  and  place  of  abode,  and  that  he  is  a  citizen  of  the  United 
States,  and  specifying  the  proportion  belonging  to  each  owner;  that  the  per- 
son so  swearing  is  a  citizen  of  the  United  States;  that  there  is  no  subject  or 
citizen  of  any  foreign  prince  or  state  directly  or  indirectly,  by  way  of  trust, 
confidence,  or  otherwise,  interested  in  such  vessel  or  in  the  profits  or  issues 
thereof;  5  and  that  the  master  thereof  is  a  citizen,  naming  the  master  and 
stating  the  means  whereby  or  manner  in  which  he  is  a  citizen.6  False  state- 
ments consciously  made  by  the  owner  forfeit  the  vessel  7  or  her  value,  to  be 
recovered  with  the  costs  of  suit  of  the  person  by  whom  the  oath  was  made.8 

e.  Sale  of  Registered  Vessels  —  (i)  To  Citizens  of  United  States. — 
The  statute  provides  that  whenever  any  vessel  which  has  been  registered  is, 

In  Hicks  v.  Williams,  17  Barb.  (N.  Y.)  523,  subject  of  a  foreign  state.    Weston  v.  Penni- 

it  was  held  that  there  was  then  no  law  in  force  man,  1   Mason  (U.  S.)   306  ;  Scudder  v.  The 

requiring  canal  boats  to  be  registered.  Calias  Steamboat  Co.,  20  Law  Rep.  498,  21  Fed. 

National  Character  of  Vessel. — The  ownership  Cas.  No.  12,566. 

of  a  vessel  determines  her  national  character.  6.  Master  of  Vessel.  —  The  registry  of  a  vessel 

U.  S.  v.  Jenkins,  2  Law  Rep.  146,  26  Fed.  Cas.  is  the  highest  evidence  of  the  identity  of  her 

No.  15,473;  The  San  Jose  Indiano,  2  Gall.  (U.  master.    So  long  as  the  person  in  whose  name 

S.)  268.  as  master  the  vessel  is  registered  continues  to 

1.  Vessels  Entitled  to  Regictry.  —  Rev.  Stat.  be  master  by  the  registry,  he  is  such  to  all  in- 
U.  S.,  §  4132.  tents  and  purposes  in  the  eye  of  the  law;  any 

A  vessel  built  in  the  United  States  and  sold  to  other  arrangements  which  the  owner  may  make 

a  foreigner  is  entitled  to  registry  upon  again  for  the  actual  discharge  of  the  duties  of  master 

being  purchased  by  a  citizen  of  the  United  are  entirely  subject  to  the  relations  so  fixed, 

States.    Smith  v.  Hammond,  22  Fed.  Cas.  No.  until  they  are  changed  in  the  manner  prescribed 

13,053.  by  the  registry  laws.    The  Dubuque,  2  Abb.  (U. 

2.  A  Vessel  Wrecked  at  Sea  is  not  entitled  to  S.)  20.  7  Fed.  Cas.  No.  4,110. 

those  privileges.    U.  S.  v.  The  Brig  Victoria  Residence  in  Foreign  Country.  — A  citizen  of 

Perez,  8  Ben.  (U.  S.)  109.  the  United  States  domiciled  abroad  may  com- 

3.  Wrecked  Vessels  Rebuilt.  — ■  Rev.  Stat.  U.  mand  a  registered  vessel,  but  he  cannot  be  in- 
S.,  §  4136;  Hartupee  v.  The  Coal  Bluff  No.  2,  terested  in  her  as  her  owner.  U.  S.  v.  Gillies, 
26  Pittsb.  Leg.  J.  145,  11  Fed.  Cas.  No.  6,172;  Pet.  (C.  C.)  159;  The  Venus,  8  Cranch.  (U.  S.) 
U.  S.  v.  The  Steamer  Grace  Mead,  2  Hughes  253 

(U.  S.)  83,  25  Fed.  Cas.  No.  15,243.  Nationalization  of  Vessels  in  Alaska.  —  The 

Penalty  for  Obtaining  Registry  by  False  Repre-  Fideliter,  Deady  (U.  S.)  620,  8  Fed.  Cas.  No. 

sentations. — The  Brig  Monte  Christo,  6  Ben.  4.756;  U.  S.  v.  The  Fideliter,  14  Int.  Rev.  Rec. 

(U.  S.)   148;  The  Mohawk,  3  Wall.  (U.  S.)  142.  25  Fed.  Cas.  No.  15.088. 

566;  The  Neptune,  3  Wheat.  (U.  S.)  601.  7.  False  Oath  as  to  Ownership.  —  U.  S.  v.  The 

4.  Place  of  Registry.  —  Rev.  Stat.  U.  S.,  §  Ship  Anthony  Mangin,  2  Pet.  Adm.  452 ;  The 
4141  ;  Blanchard  v.  The  Brig  Martha  Washing-  Kate  Heron,  6  Sawy.  (U.  S.)  106;  The  Mary 
ton,  1  Cliff.  (U.  S.)  463.  Celeste,  2  Lowell  (U.  S.)  354- 

6.  Oath  Required  to  Obtain  Registry.  —  The  8.  The  Value  of  the  Vessel  at  the  time  when 

statute  does  not  require  the  disclosure  of  a  mere  the  false  oath  is  made  determines  the  amount  of 

equitable  title  unless  the  person  holding  it  is  a  the  penalty,  notwithstanding  any  subsequent  loss 
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in  whole  or  in  part,  sold  or  transferred  to  a  citizen  of  the  United  States,  the 
former  certificate  of  registry  of  such  vessel  shall  be  delivered  up  to  the 
collector,  and  the  vessel  registered  anew.1 

(2)  To  Foreigners.  —  If  a  registered  vessel  is  sold  or  transferred,  in  whole 
or  in  part,  to  a  foreigner,  she  loses  her  character  as  a  vessel  of  the  United 
States,  and  her  certificate  of  registry  must  be  delivered  up  and  canceled.2 

3.  Enrolment  and  License  —  a.  Necessity  for.  —  The  statutes  of  the 
United  States  provide  that  vessels  of  twenty  tons  and  upwards,  enrolled  in 
pursuance  of  the  statute  and  having  a  license  in  force,  and  vessels  of  less  than 
twenty  tons  which,  though  not  enrolled,  have  a  license  in  force  as  required  by 
the  statute,  and  no  others,  shall  be  deemed  vessels  of  the  United  States, 
entitled  to  the  privileges  of  vessels  employed  in  the  coasting  trade  or  fisheries.3 
A  registered  vessel,  while  she  remains  registered,  cannot  be  employed  in  these 
trades;  to  do  so  she  must  surrender  her  register  and  be  enrolled.4  Foreign 
vessels  are  prohibited  by  statute  5  from  transporting  goods  or  passengers  from 
one  port  of  the  United  States  to  another  port  of  the  United  States,6  either 
directly  or  by  way  of  a  foreign  port,7  under  pain  of  forfeiture  of  the  goods  or 
of  a  penalty  of  two  hundred  dollars  for  each  passenger  transported  and  landed. 

b.  Vessels  Entitled  to  Enrolment. — To  entitle  a  vessel  to  enrol- 
ment she  must  possess  the  same  qualifications,  and  the  same  requirements  in 
all  respects  must  be  complied  with,  as  are  required  in  the  case  of  registry  of 
vessels.8 

c.  Issuance  of  License.  —  A  license  issued  without  the  oath  of  the  owner 
previously  taken  and  subscribed  in  conformity  with  the  statute,9  or  upon  an 

5.  Act  Cong.  June  19,  1886,  24  U.  S.  Stat, 
at  L.  8i,  c.  421,  §  8;  Act  Cong.  Feb.  17,  1898, 
30  U.  S.  Stat,  at  L.  248,  c.  26,  §  2. 

6.  "  Port "  Defined.—  See  Petrel  Guano  Co.  v. 
Jarnette,  25  Fed.  Rep.  675,  stated  under  Port, 
vol.  22,  p.  1027. 

7.  Reshipment  at  Foreign  Port.  —  The  ship- 
ment of  goods  in  a  foreign  bottom  from  a  port 
of  the  United  States  to  a  foreign  port,  and  their 
reshipment  there  to  another  port  in  the  United 
States,  though  an  evasion  of  the  statute,  is  not 
prohibited  by  it.  U.  S.  v.  250  Kegs  Nails,  52 
Fed.  Rep.  231,  (C.  C.  A.)  61  Fed.  Rep.  410. 

8.  Vessels  Entitled  to  Enrolment.  —  Rev.  Stat. 
U.  S.,  §  4312. 

A  Canal  Boat  does  not  come  within  the  classi- 
fication of  vessels  employed  in  the  coasting 
trade.  U.  S.  v.  The  Ohio,  9  Phila.  (Pa.)  448, 
27  Fed.  Cas.  No.  15,915;  U.  S.  v.  The  Pennsyl- 
vania Canal  Boat  Nos.  63  and  69,  30  Leg.  Int. 
(Pa.)  249,  27  Fed.  Cas.  No.  16,027. 

Eesidence  of  Part  Owner  in  Foreign  Country.  — 
The  fact  that  a  part  owner,  though  a  citizen  of 
the  United  States,  resides  abroad  does  not  sub- 
ject an  enrolled  vessel  sailing  under  a  fishing 
license  to  forfeiture.  The  Henry,  Hask.  (U. 
S.)  100,  11  Fed.  Cas.  No.  6,373. 

Improved  Streams  —  Grant  of  Exclusive  Rights. 
—  A  grant  by  a  state  of  the  exclusive  right  of 
navigation  of  the  upper  part  of  a  river  to  a  com- 
pany which  by  improvements  has  made  it  navi- 
gable is  not  in  conflict  with  the  Constitution  of 
the  United  States,  and  a  license  to  carry  on  the 
coasting  trade  does  not  entitle  a  vessel  to  navi- 
gate the  improved  portion  of  such  stream. 
Veazie  v.  Moor.  14  How.  (U.  S.)  568. 

9.  Issuance  of  License.  —  U.  S.  v.  Bartlett,  2 
Ware  (U.  S.I  17,  24  Fed.  Cas.  No.  14,532. 

But  it  is  otherwise  in  the  case  of  a  license 
issued  under  a  special  Act  of  Congress  direct- 
ing the  secretary  of  the  treasury  to  enrol  the 
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or  depreciation.  U.  S.  v.  Hamilton,  11  Chicago 
Leg.  N.  336,  26  Fed.  Cas.  No.  15,289. 

Rights  of  Bona  Fide  Purchasers.  —  In  some 
cases  it  has  been  held  that  the  title  of  the 
United  States  in  a  vessel  forfeited  for  breach 
of  the  registry  laws  does  not  attach  until  the 
vessel  has  been  seized,  and  consequently  the 
title  of  a  bona  fide  purchaser  acquired  subse- 
quent to  the  commission  of  the  illegal  act,  but 
prior  to  the  seizure  of  the  vessel,  is  superior  to 
the  title  acquired  by  the  government.  U.  S.  v. 
The  Ship  Anthony  Mangin,  2  Pet.  Adm.  452  ; 
The  Katie  Heron,  6  Sawy.  (U.  S.)  106;  U.  S. 
v.  Grundy,  3  Cranch  (U.  S.)  337. 

But  in  other  cases  it  has  been  held  that  the 
government's  title  relates  back  to  the  commis- 
sion of  the  illegal  act  and  avoids  the  title 
of  all  subsequent  purchasers.  The  Brig  Monte 
Christo,  6  Ben.  (U.  S.)  148;  The  Florenzo, 
Blatchf.  &  H.  Adm.  52,  9  Fed.  Cas.  No.  4,886. 

1.  Sale  of  Regiitered  Veisels.  —  Rev.  Stat.  U. 
S.,  §  4170;  Willing  v.  U.  S.,  1  Wash.  (U.  S.) 

125- 

A  vessel  in  part  transferred  by  parol  while 
at  sea,  to  an  American  citizen,  and  resold  to  her 
original  owner  before  her  return  to  port,  does 
not  lose  her  privileges  as  a  vessel  of  the  United 
States,  nor  become  subject  to  foreign  duties. 
U.  S.  v.  Willings,  4  Cranch  (U.  S.)  48. 

2.  Sale  to  Foreigner.  —  Rev.   Stat.   U.  S., 
§  4172;  The  Margaret,  9  Wheat.  (U.  S.)  421. 

Sale  to  Foreign  Corporation  —  Conditional  Sale. 
—  The  sale  of  a  vessel  to  a  foreign  corporation 
or  a  sale  upon  condition  that  the  purchaser  shall 
not  use  the  vessel  until  all  the  purchase  money 
is  paid  is  within  the  purview  of  the  statute. 
The  Maria.  Deady  (U.  S.)  89. 

3.  Enrolment  and  License  of  Vessels.  —  Rev. 
Stat.  U.  S.,  §  4311. 

4.  Rev.  Stat.  U.  S.,  §  4322  ;  U.  S.  v.  Rogers, 
3  Sumn  (U.  S.)  342,  27  Fed.  Cas.  No.  16,189. 
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oath  falsely  made  by  the  owner,1  is  absolutely  void.  A  license  takes  effect 
from  the  date  of  its  execution,  and  delivery  is  not  essential  to  its  validity.* 

d.  Violation  of  License.  —  An  enrolled  vessel  can  lawfully  engage  only 
in  the  business  for  which  she  is  licensed.  Thus,  if  a  vessel  licensed  for  the 
coasting  trade  departs  upon  a  foreign  voyage  without  surrendering  her  license 
and  being  duly  registered,3  or  engages  in  any  illegal  traffic,4  or  if  a  vessel 
licensed  for  the  cod  fisheries  engages  in  the  transportation  of  goods  for  hire,5 
or  merely  engages  in  the  taking  of  mackerel,6  it  is  a  violation  of  her  license 
and  renders  her  liable  to  forfeiture. 

e.  Sale  of  Enrolled  Vessels  —  (i)  To  Citizens  of  United  States.— 
The  sale  of  an  enrolled  vessel  extinguishes  her  license,  and  if  the  purchaser 
continues  to  operate  her  without  a  renewal  of  the  license,  he  becomes  liable 
to  a  penalty.7 

(2)  To  Foreigners.  —  The  statute  declares  that  if  a  licensed  vessel  is  trans- 
ferred 8  in  whole  or  in  part  to  any  person  who  is  not  at  the  time  of  such 
transfer  a  citizen  of  and  resident  within  the  United  States,9  the  vessel  with 
her  tackle,  apparel,  and  furniture,  and  the  cargo  found  on  board  of  her,  shall 
be  forfeited.10 

6.  Vessels  Licensed  for  Cod  Fishery  Taking 
Maokerel. —  The  Schooner  Nymph,  1  Sumn.  (U. 
S.)  516,  18  Fed.  Cas.  No.  10,388. 

In  U.  S.  v.  Reindeer,  14  Law  Rep.  235,  27 
Fed.  Cas.  No.  16,145,  it  was  held  that  a  vessel 
licensed  to  catch  cod  would  not  be  forfeited  for 
catching  mackerel  if  the  catching  of  the  latter 
was  merely  incidental  to  and  not  the  main  ob- 
ject of  the  voyage.  But  in  U.  S.  v.  Schooner 
Paryntha  Davis,  1  Cliff.  (U.  S.)  532,  it  was 
held  that  this  was  too  liberal  a  construction  of 
the  statute,  and  that  while  the  catching  of 
mackerel  for  bait  or  for  provisions  for  the 
crew  was  not  forbidden,  this  incidental  privi- 
lege ought  to  be  exercised  fairly  and  in  good 
faith. 

7.  Sale  of  Licensed  Vessel.  —  Rev.  Stat.  U.  S., 
§§  4324,  4371  ;  U.  S.  v.  The  Steamboat  For- 
rester, Newb.  Adm.  81. 

8.  What  Constitutes  Transfer.  —  A  licensed 
vessel  was  sold  to  a  citizen  of  the  British  prov- 
ince of  Nova  Scotia,  and  her  master  was  in- 
structed to  deliver  her  to  the  purchaser  at 
Halifax.  Pursuant  to  his  instructions,  her 
master  presented  a  paper  to  the  collector  of  the 
port  in  which  the  vessel  was  lying,  reciting  the 
fact  of  the  sale,  and  requesting  a  clearance  of 
the  vessel.  It  was  held  that  this  was  a  "  trans- 
fer "  within  the  meaning  of  the  statute.  U.  S. 
v.  The  Vermont,  28  Fed.  Cas.  No.  16,61 8a. 

9.  Citizenship  of  Alienee.  —  An  exemplified 
copy  of  the  record  of  naturalization  is  compe- 
tent evidence  of  the  citizenship  of  the  owner  of 
a  vessel.  The  Acorn,  2  Abb.  (U.  S.)  434,  1 
Fed.  Cas.  No.  29. 

10.  Sale  to  Foreigner.  —  Rev.  Stat.  U.  S., 
§  43771  The  Schooner  Two  Friends,  1  Gall.  (U. 
S.)  1 18;  Philips  v.  Ledley,  1  Wash.  (U.  S.) 
226.  Compare  U.  S.  v.  Schooner  Hawke,  Bee 
Adm.  (U.  S.)  34. 

But  in  Wilkes  v.  People's  F.  Ins.  Co.,  19  N. 
Y.  184,  it  was  held  that  the  sale  to  an  alien  of 
a  vessel  enrolled  under  Act  Cong.  1831,  to  regu- 
late the  foreign  and  coasting  trade  on  the 
northern,  northeastern,  and  northwestern  fron- 
tiers, but  not  licensed,  did  not  work  her  for- 
feiture. 

A  Vessel  Whose  Enrolment  and  License  Have 
Become  Void  is  not  subject  to  forfeiture  by  her 
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vessel.  The  Acorn,  2  Abb.  (U.  S.)  434,  1  Fed. 
Cas.  No.  29. 

1.  The  Hud  and  Frank,  Hask.  (U.  S.)  192, 
12  Fed.  Cas.  No.  6,824. 

2.  U.  S.  v.  The  Steamboat  Planter,  Newb. 
Adm.  262. 

3.  The  Term  "  Foreign  Voyage "  as  used  in 
Rev.  Stat.  U.  S.,  §  4337,  means  a  voyage  in- 
tended to  some  place  without  the  territorial 
waters  of  the  United  States,  and  for  the  pur- 
pose of  trade.  The  Sloop  Lark,  etc.,  1  Gall. 
(U.  S.)  55- 

The  transportation  of  goods  from  a  port  of 
the  United  States  with  intent  to  deliver  them  to 
a  foreign  vessel  lying  within  the  territorial 
waters  of  the  United  States  is  not  a  violation 
of  the  statute.  The  Atlantic,  1  Ware  (U.  S.) 
121  ;  The  Sloop  Lark,  etc.,  1  Gall.  (U.  S.)  55- 

When  Voyage  Begins.  —  A  ship  cannot  be  said 
to  have  departed  upon  a  foreign  voyage  until 
ground  has  been  actually  broken  by  leaving 
port  with  intentions  to  begin  such  voyage.  The 
Sloop  Julia,  1  Gall.  (U.  S.)  43;  Schooner 
Friendship,  1  Gall.  (U.  S.)  45- 

4.  Engaging  in-  Illegal  Traffic.  —  Boat  Eliza,  2 
Gall.  (U.  S.)  4,  8  Fed.  Cas.  No.  4,346;  The 
Ocean  Bride,  Hask.  (U.  S.)  331.  18  Fed.  Cas. 
No.  10,404;  The  Schooner  Two  Friends,  1  Gall. 
(U.  S.)  118;  The  Sloop  Julia,  1  Gall.  (U.  S.) 
233 ;  U.  S.  v.  Schooner  Mars,  1  Gall.  (U.  S.) 
237;  The  Resolution,  2  Gall.  (U.  S.)  47. 

5.  Fishing  Vessel  Carrying  Goods.  —  The 
Sloop  Active,  1  Paine  (U.  S.)  247,  1  Fed.  Cas. 
No.  35- 

Touching  at  Foreign  Port.  —  It  is  not  a  viola- 
tion of  the  statute  for  a  vessel  enrolled  and 
licensed  for  the  fisheries  to  touch  at  a  foreign 
port,  on  her  way  to  the  fishing  ground,  for  sup- 
plies or  for  any  other  purpose  than  that  of 
trade.  The  Ocean  Spray,  4  Sawy.  (U.  S.)  105  ; 
The  Willie  G,  Hask.  (U.  S.)  253,  30  Fed.  Cas. 
No.  17,762;  The  Schooner  Three  Brothers,  1 
Gall.  (U.  S.)  142. 

The  carrying  of  a  few  articles  of  merchandise 
from  one  port  to  another,  not  for  hire,  but 
merely  for  the  accommodation  of  a  friend,  is 
not  illegal.  The  Boat  Swallow,  1  Ware  (U.  S.) 
ai,  23  Fed.  Cas.  No.  13,666;  The  Willie  G., 
Hask.'  (U.  S.)  253,  30  Fed.  Cas.  No.  17,  762. 
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4.  Inspection  of  Steam  Vessels  —  a.  Inspection  OF  Hull.  — The  Revised 
Statutes  of  the  United  States1  provide  that  every  vessel  propelled  in  whole 
or  in  part  by  steam,3  and  navigating  any  waters  of  the  United  States  3  which 
are  common  highways  of  commerce  or  open  to  general  or  competitive  naviga- 
tion (excepting  public  vessels  of  the  United  States,  vessels  of  other  countries, 
and  boats  propelled  in  whole  or  in  part  by  steam  for  navigating  canals),  and 
every  tugboat,  towing  boat,  freight  boat,  ferryboat,  canal  boat,  yacht,  or  other 
small  craft  of  like  character  4  propelled  by  steam,  shall  once  in  every  year,  at 
least,  upon  the  written  application  of  the  master  or  owner,  be  carefully 
inspected  by  the  local  inspectors  of  the  district,  who  shall  satisfy  themselves 
that  the  vessel  is  a  structure  suitable  for  the  service  for  which  she  is  employed, 
and  in  respect  to  her  accommodations  and  equipment  has  complied  with  all 
the  requirements  of  the  law.5 

b.  Inspection  of  Boilers.  —  Local  inspectors  are  also  required  tc  inspect 
the  boilers  of  all  steam  vessels  before  they  shall  be  used,  and  once,  at  least, 
in  every  year  thereafter,6  and  to  satisfy  themselves  in  each  case  by  a  thorough 
examination,  and  by  subjecting  the  boiler  to  hydrostatic  pressure,  that  it  is 
well  made,  of  good  and  suitable  material,  and  that  it  and  its  appurtenances 
may  be  safely  employed  in  the  service  proposed  in  the  application  without 
peril  to  life.7 

5.  Regulations  for  Safety  and  Comfort  of  Passengers  —  a.  Number  of  Pas- 
sengers TO  Be  Carried.  — The  inspectors  are  also  required  to  state  in  every 
certificate  of  inspection  granted  to  steamers  carrying  passengers,  other  than 


sale,  in  whole  or  in  part,  to  a  foreigner.  U.  S. 
v.  The  Sciota,  5  West.  L.  Month.  29,  27  Fed. 
Cas.  No.  16,  240. 

1.  Rev.  Stat.  U.  S.,  tit.  52,  c.  1. 

2.  Naphtha  Launches.  —  By  Act  Cong.  Jan. 
18,  1897  (29  U.  S.  Stat,  at  L.  489,  c.  6i),  the 
provisions  of  Rev.  Stat.  U.  S.,  §  4426,  relating 
to  the  inspection  of  hulls  and  boilers,  and  re- 
quiring licensed  engineers  and  pilots,  were  ex- 
tended to  all  vessels  above  fifteen  tons  burden 
carrying  freight  or  passengers  for  hire  and  pro- 
pelled by  gas,  fluid,  naphtha,  or  electric  motors  ; 
and  a  penalty  was  imposed  for  the  violation  of 
the  act.    U.  S.  v.  Nash,  11 1  Fed.  Rep.  525. 

3.  Unfinished  Vessel,  —  The  moving  of  an  un- 
finished vessel  from  one  place  to  another,  in 
the  course  of  her  construction,  and  not  for  the 
purpose  of  earning  money,  is  not  navigation 
within  the  meaning  of  the  statute.  The  Steam- 
boat Joshua  Leviness,  9  Ben.  (U.  S.)  339,  13 
Fed.  Cas.  No.  7,549. 

4.  A  Small  Pleasure  Boat  twenty-nine  feet  in 
length,  without  deck,  but  propelled  by  a  small 
steam  engine,  and  run  occasionally  by  its  owner 
for  his  pleasure  only,  has  been  held  not  to  be  a 

yacht  or  other  small  craft  of  like  character  " 
within  the  meaning  of  the  statute.  U.  S.  v.  The 
Steamer  Mollie,  2  Woods  (U.  S.)  318,  26  Fed. 
Cas.  No.  1 5,795- 

But  in  Hartranft  v.  Du  Pont,  118  U.  S.  223, 
it  was  held  that  a  wooden  vessel  thirty-seven 
feet  in  length,  capable  of  carrying  twenty-five 
persons  in  smooth  water,  and  used  by  her 
owner  to  transport  himself  and  occasionally 
some  workmen  across  a  river,  was  within  the 
purview  of  the  statute. 

5.  Duty  to  Apply  for  Inspection.  —  The  Steam- 
boat Jacob  G.  Neafie,  8  Ben.  (U.  S.)  251. 

Vessel  Slightly  Damaged,  —  The  owner  or 
master  of  a  steamship  which  has  had  a  portion 
of  the  guards  torn  away  by  a  collision,  but 
which  sustained  no  injury  to  hull  or  machinery 


thereby,  is  not  required  to  apply  for  an  inspec- 
tion after  the  ship  has  been  repaired.  The 
Longfellow,  (C.  C.  A.)  104  Fed.  Rep.  360. 

Salary  of  Special  Inspector.  — ■  Where  the  salary 
of  a  special  inspector  of  foreign  vessels  is  fixed 
by  Act  of  Congress,  the  fact  that  a  local  in- 
spector of  steam  vessels  is  appointed  to  the 
office  upon  the  condition  that  he  is  not  to  re- 
ceive any  additional  compensation  will  not  pre- 
clude him  from  recovering  compensation  for 
his  services  as  special  inspector.  Nor  will  his 
failure  to  give  a  bond,  required  by  the  statute, 
have  this  effect.  Glavey  v.  U.  S.,  182  U.  S. 
595.  See  also  the  title  Public  Officers,  vol. 
23,  p.  402. 

6.  Duty  to  Have  Boiler  Inspected.  —  Under 
Act  Cong.  July  7,  1838  (5  U.  S.  Stat,  at  L. 
305,  c.  191,  §  6),  the  inspection  of  boilers  at 
least  once  in  every  six  months  was  required. 
Virginia,  etc.,  Steam  Nav.  Co.  v.  U.  S.,  Taney 
(U.  S.)  418,  28  Fed.  Cas.  No.  16,973. 

7.  Failure  to  Have  Boiler  Inspected  After  Re- 
pairs. —  To  use  without  an  official  inspection  a 
boiler  in  which  a  new  "  mud  ring  "  has  been 
put,  In  re  The  Annie  Faxon,  66  Fed.  Rep.  575, 
(C.  C.  A.)  75  Fed.  Rep.  312  ;  or  a  failure  to  have 
a  boiler  tested  after  one  sheet  of  it  has  been 
condemned  and  replaced  by  a  new  one,  Posey 
v.  Scoville,  10  Fed.  Rep.  140,  is  a  violation  of 
the  statute. 

Stamping  Boiler  Plates.  —  Rev.  Stat.  U.  S., 
§  4431,  requiring  that  "  every  plate  of  boiler 
iron  or  steel  made  for  use  in  the  construction  of 
steamboat  boilers  shall  be  distinctly  and  perma- 
nently stamped  by  the  manufacturer  thereof, 
and,  if  practicable,  in  such  places  that  the 
marks  shall  be  left  visible  when  such  plates  are 
worked  into  boilers,"  etc.,  does  not  warrant  the 
owner  of  a  steamboat  in  claiming  an  allowance 
from  the  manufacturer  of  the  boiler  for  a  fail- 
ure to  furnish  a  "  name  plate  "  showing  the 
name  of  the  manufacturer,  the  place  where 
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ferryboats,1  the  number  of  passengers  of  each  class  that  any  such  steamer  has 
accommodations  for  and  can  carry  with  prudence  and  safety;  and  if  the 
master  or  owner  takes  on  board  the  vessel  a  a  greater  number  of  passengers 
than  the  certificate  permits,  he  becomes  liable  to  forfeit  the  amount  of  passage 
money  and  ten  dollars  for  each  passenger  beyond  the  number  allowed,  to  any 
person  suing  therefor.3 

b.  Accommodations  for  Emigrants  Arriving  from  Foreign  Ports 
—  (i)  Space  and  Accommodations  Allozved  to  Passengers.  —  In  respect  to  emi- 
grant passengers,  or  passengers  other  than  cabin  passengers,  who  have  been 
taken  on  board  at  any  port  or  place  in  a  foreign  country  or  dominion  (ports 
and  places  in  foreign  territory  contiguous  to  the  United  States  excepted),4 
the  statute  5  provides  that  it  shall  not  be  lawful  for  the  master  of  a  steamship 
or  other  vessel  to  bring  such  vessel  and  passengers  to  any  port  or  place  in  the 
United  States  unless  the  compartments,  spaces,  and  accommodations  pre- 
scribed in  the  act  have  been  provided,  allotted,  maintained,  and  used  for  and 
by  such  passengers  during  the  entire  voyage.6  A  violation  of  this  statute  is 
made  a  misdemeanor,  rendering  the  master  liable  to  a  fine  of  fifty  dollars  for 
every  passenger  in  excess  of  the  proper  number,  and  to  imprisonment  for  a 
term  not  exceeding  six  months.7 


manufactured,  and  the  number  of  pounds  tensile 
strain  the  boiler  will  bear  to  the  sectional  square 
inch,  where  such  name  plate  is  not  called  for 
in  the  contract.  The  Otha  J.  Sample,  87  Fed. 
Rep.  489. 

1.  Ferryboats.  —  This  exception  applies,  it 
would  seem,  even  though  the  ferryboat  is  tempo- 
rarily employed  as  an  excursion  boat.  Schwerin 
v.  North  Pac.  Coast  R.  Co.,  36  Fed.  Rep.  710; 
U.  S.  v.  The  Steamboat  Ottawa,  Newb.  Adm. 
536,  27  Fed.  Cas.  No.  15,976. 

2.  Passengers  Forcing  Their  Way  on  Board.  — 
The  penalty  is  not  incurred  where  persons  in 
excess  of  the  number  allowed  force  their  way 
on  board  an  excursion  steamer,  despite  the 
efforts  of  the  crew  to  exclude  them.  The 
Geneva,  26  Fed.  Rep.  647. 

3.  Where  the  Libel  Alleges  a  Certain  Number 
of  Passengers  to  Have  Been  Carried  in  excess  of 
the  number  allowed,  the  penalty  based  on  that 
number  only  is  incurred,  although  the  evidence 
shows  a  greater  number  in  excess  to  have  been 
carried.    The  Columbia,  39  Fed.  Rep.  617. 

Evidence  Conflicting.  —  The  penalty  cannot  be 
recovered  where  the  evidence  is  conflicting  on 
the  question  whether  the  steamer  in  fact  carried 
more  than  the  number  allowed.  The  Harlem,  27 
Fed.  Rep.  236;  The  Columbia,  50  Fed.  Rep.  441. 

Penalty  for  Violation  of  Statute.  —  By  Rev. 
Stat.  U.  S.,  §  4499,  if  any  vessel  be  navigated 
without  complying  with  the  terms  of  the  statute, 
the  owner  becomes  liable  to  a  penalty  of  five 
hundred  dollars  for  each  offense.  U.  S.  v.  The 
Frank  Sylvia,  37  Fed.  Rep.  155. 

Where  the  wife  and  a  few  friends  of  the 
owner  of  a  tugboat  accompany  such  owner  upon 
the  trial  trip  of  the  boat  for  the  purpose  of  wit- 
nessing the  test  of  her  machinery,  they  are  not 
to  be  regarded  as  passengers,  and  the  naviga- 
tion of  the  boat  is  not  in  violation  of  the  stat- 
ute.   U.  S.  v.  Guess,  48  Fed.  Rep.  587. 

Name  of  Steamer  to  Be  Exhibited.  —  By  Rev. 
Stat.  U.  S.,  §  4495,  every  steam  vessel  of  the 
United  States,  in  addition  to  having  her  name 
painted  on  her  stern,  is  required  to  have  it  con- 
spicuously placed  in  distinct,  plain  letters  of 
not  less  than  six  inches  in  length  on  each  outer 


side  of  the  pilot  house,  if  it  has  such,  and  in 
case  the  vessel  has  side  wheels,  also  on  the 
outer  side  of  each  wheelhouse.  The  proper 
remedy  for  the  violation  of  this  provision  is  a 
proceeding  in  rem.  The  Lewellen,  4  Biss.  (U. 
S.)  167. 

Posting  Synopsis  of  Laws.  —  U.   S.   v.  The 

Steamboat  Manhattan,  3  Blatchf.  (U.  S.)  270, 
26  Fed.  Cas.  No.  15,714;  The  Lewellen,  4  Biss. 
(U.  S.)  156. 

Recovery  of  Wages.  —  An  unlicensed  engi- 
neer cannot  recover  wages  for  services  on  a 
steam  vessel  carrying  passengers.  The  Pioneer, 
Deady  (U.  S.)  72.  But  the  fact  that  the  vessel 
sailed  under  an  illegal  registry,  and  was  liable 
to  forfeiture,  does  not  defeat  his  claim.  The 
Maria,  Deady  (U.  S.)  89. 

4.  Contiguous  Territory.  —  Vancouver's  Is- 
land, B.  C,  has  been  held  to  be  territory  con- 
tiguous- to  the  United  States  within  the  mean- 
ing of  the  statute.  The  Danube,  55  Fed.  Rep. 
993- 

5.  Act  Cong.  Aug.  2,  1882,  22  U.  S.  Stat,  at 
L.  186,  c.  374. 

6.  Space  Allotted  to  Use  of  Emigrant  Passengers. 

—  Under  the  former  Act  of  March  3,  1855  (10 
U.  S.  Stat,  at  L.  715,  c.  213),  it  was  held  that 
space  in  a  vessel  was  not  "  appropriated "  to 
the  use  of  passengers  within  the  meaning  of 
that  term  as  used  in  the  statute  unless  it  was 
given  to  their  exclusive  use,  and  that  the  dining 
saloon  of  a  steamship  into  which  passengers 
were  allowed  to  go  and  come  during  the  day, 
but  in  which  they  neither  ate  nor  slept,  was  not 
to  be  counted  in  the  space  appropriated  to  their 
use.    U.  S.  v.  Nicholson,  8  Sawy.  (U.  S.)  162. 

7.  Scienter.  —  A  master  may  incur  the  penalty 
although  he  did  not  know  that  he  had  on  board 
more  than  the  lawful  number  of  passengers,  it 
being  his  duty  to  ascertain  the  fact,  and  not  to 
leave  the  matter  of  loading  to  others.  U.  S.  v. 
Thomson,  8  Sawy.  (U.  S.)  122. 

A  Mate  Who  Has  Been  Appointed  Master  in  a 
Foreign  Port  is  liable  although  the  contracts  of 
passage  were  made  by  the  former  master,  if  the 
mate  had  an  opportunity  of  annulling  the  il- 
legal contracts  before  leaving  port.  U.  S.  v, 
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(2)  Size,  Location,  and  Arrangement  of  Berths.  —  The  statute  also  pre- 
scribes the  size,  location,  and  arrangement  of  berths  on  such  vessels,  and  the 
number  of  persons  each  shall  accommodate.  Under  a  former  act  these  pro- 
visions applied  to  sailing  vessels  only,1  but  the  present  act  is  applicable  to 
steam  vessels  as  well.2 

(3)  Food  and  Its  Service.  —  The  statute  prescribes  that  an  allowance  of 
good,  wholesome,  and  proper  food,  equal  in  value  to  one  and  a  half  navy 
rations,  shall  be  furnished  to  each  passenger  and  served  daily  in  three  meals, 
at  regular  and  stated  hours,  of  which  sufficient  notice  shall  be  given;  and  if, 
by  reason  of  the  failure  to  provide  the  requisite  quantity  of  food  before  the 
commencement  of  the  voyage,  or  other  cause,  accidents  excepted,  any  passen- 
ger is  at  any  time  during  the  voyage  put  on  short  allowance,  the  master  shall 
pay  to  each  passenger  three  dollars  for  each  and  every  day  he  is  thus  incon- 
venienced.3 The  statute  further  provides  that  tables  and  seats  shall  be  pro- 
vided for  the  use  of  passengers  at  regular  meals,  and  that  for  a  violation  the 
master  shall  be  deemed  guilty  of  a  misdemeanor.4 

c.  Precautions  Against  Fire.  —  For  the  protection  of  passengers 
against  the  destruction  of  vessels  by  fire  the  Revised  Statutes  prohibit  passen- 
ger steamers  from  carrying  certain  inflammable  commodities,  and  prescribe 
the  precautions  which  must  be  observed  in  carrying  other  commodities  of  this 
nature.5  Under  that  portion  of  the  statute  permitting  the  carriage  of  refined 
petroleum  of  a  prescribed  grade  upon  routes  where  there  is  no  other  practi- 
cable mode  of  transporting  it,e  it  has  been  held  that  the  word  "  practicable  " 
means  commercially  practicable  as  distinguished  from  physically  or  mechani- 
cally practicable.7 

d.  Life-saving  Apparatus.  —  The  statutes  make  ample  provision  for  the 
installation  and  maintenance  of  life-saving  apparatus,  such  as  lifeboats,  rafts, 
life  preservers,  etc.,  on  vessels  carrying  passengers,8  and  prescribe  penalties 
for  their  violation.  The  requirements  as  to  life  preservers  do  not  apply  to 
sailing  vessels.9 

Morton,  1  Lowell  (U.  S.)  179,  27  Fed.  Cas.  No.  not  include  cylinders  containing  oxygen  and 
15.822.  hydrogen.    Egan  v.  New  Jersey  Steamboat  Co., 

No  Liability  Attaches  to  the  Vessel  itself  until  86  Hun  (N.  Y.)  542,  affirmed  154  N.  Y.  777; 
the  trial  and  conviction  of  the  master,  and  then  Russell  v.  New  Jersey  Steamboat  Co.,  (Supm. 
only  for  the  purpose  of  enforcing  payment  of      Ct.)  10  Misc.  (N.  Y.)  593. 

the  fine  imposed  upon  him.    The  Nellie  May,  For  decisions  under  a  former   statute,  see 

50  Fed.  Rep.  605;  The  Strathairly,  124  U.  S.  The  James  D.  Parker,  23  Int.  Rev.  Rec.  66,  13 
558.  Fed.  Cas.  No.  7,193  ;  Union  Ins.  Co.  v.  Sliaw, 

For  Decisions  under  Former  Acts  of  the  same      2  Dill.  (U.  S.)  14,  24  Fed.  Cas.  No.  14,366. 
nature,  see  U.  S.  v.  The  Barque  Anna,  2  Am.         6.  Rev.  Stat.  U.  S.,  §  4472. 
L.  Reg.  421,  24  Fed.  Cas.  No.  14,457;  U.  S.  v.         7.  "Practicable"  Denned. —  U.  S.  v.  Thorn- 
The  Ship  Louisa  Barbara,  Gilp.  (U.  S.)  332,  26      burg,  6  Fed.  Rep.  41,  7  Fed.  Rep.  190;  The 
Fed.  Cas.  No.  15,632.  Benton,  51  Fed.  Rep.  302. 

1.  The  Steamship  Manhattan,  2  Ben.  (U.  S.)  8.  Life-saving  Apparatus  on  Passenger  Vessel. 
88;  The  Devonshire,  8  Sawy.  (U.  S.)  209.  — Under  an  early  statute  of  this  nature,  it  was 

2.  Act  Cong.  Aug.  2,  1*882,  22  U.  S.  Stat,  at  held  that  a  freight  steamer  which  received 
L.  186,  c.  374;  The  Strathairly,  124  U.  S.  seven  negro  slaves  as  a  part  of  her  cargo  was 
558.  a  vessel  carrying  passengers  within  the  meaning 

3.  Duty  to  Provide   Sufficient   Food.  — This      of  the  statute.    U.  S.  v.  The  Thomas  Swan,  19 
obligation,  being  imposed  by  statute,  cannot  be      Law.  Rep.  201,  28  Fed.  Cas.  No.  16.480. 
evaded  by  contract.    The  Prinz  Georg,  23  Fed.         9.  The  Jane  Grey,  99  Fed.  Rep.  582. 

Rep.  906.  Use  of  Unapproved  Instruments. —  Rev.  Stat. 

4.  Duty  to  Provide  Tables  and  Seats.  —  By  an-  U.  S.,  §  4491,  providing  that  "no  kind  of  in- 
other  section  of  the  same  statute,  the  amounts  strument,  machine,  or  equipment  for  the  better 
of  the  several  fines  and  penalties  imposed  upon  security  of  life  provided  for  by  this  title  shall 
the  master  are  made  liens  upon  the  vessel,  but  be  used  on  any  steam  vessel  which  shall  not 
a  vessel  cannot  be  libeled  until  the  fine  has  been  first  be  approved  by  the  board  of  supervising 
fixed  by  a  criminal  prosecution  against  the  inspectors,  and  also  by  the  secretary  of  the 
master.    The  Sidonian,  38  Fed.  Rep.  440.  treasury,"  cannot  be  pleaded  as  an  excuse  for 

5.  Precautions  Aerainst  Fire.  —  The  clause  in  not  having  the  smokestack  of  a  wood-burning 
the  statute  prohibiting  the  carrying  of  certain  river  steamer  fitted  with  a  proper  spark  ar- 
specified  articles  and  "  other  like  explosive  rester.  Cheboygan  Lumber  Co.  v.  Delta 
burning  fluids,  or  like  dangerous  articles,"  does      Transp.  Co.,  100  Mich.  16. 
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6.  Clearance  and  Entry  of  Vessels  —  a.  Clearance.  —  The  United  States 
statutes  provide  that  "  the  master  or  person  having  the  charge  or  command 
of  any  vessel  bound  to  a  foreign  port  shall  deliver  to  the  collector  of  the  dis- 
trict from  which  such  vessel  is  about  to  depart  a  manifest  of  all  the  cargo  on 
board  the  same,  and  the  value  thereof,  by  him  subscribed,  and  shall  swear  to 
the  truth  thereof;1  whereupon  the  collector  shall  grant  a  clearance  for  such 
vessel  and  her  cargo."8  A  failure  to  comply  with  the  provisions  of  this 
statute  renders  the  delinquent  liable  to  a  penalty.3 

b.  Entry.  —  The  statute  requires  that  upon  the  arrival  of  a  vessel  of  the 
United  States  at  a  foreign  port,  the  master  shall  deposit  his  register,  sea 
letter,  and  Mediterranean  passport  with  the  consul,  vice-consul,  commercial 
agent,  or  vice-commercial  agent,  if  any  there  be,  at  such  port.4  This  pre- 
vision does  not  apply  to  vessels  merely  touching  at  a  port  for  advice,  or  to 
ascertain  the  state  of  the  market,  but  means  an  arrival  at  the  port  as  one  of 
the  termini  of  the  voyage  for  purposes  of  business.5  A  failure  to  comply 
with  the  terms  of  the  statute  subjects  the  master  to  a  penalty  of  five  hundred 
dollars,  to  be  recovered  by  the  consul,  vice-consul,  commercial  agent,  or  vice- 
commercial  agent  in  his  own  name,  for  the  benefit  of  the  United  States,  in 
any  court  of  competent  jurisdiction.6 

7.  Tonnage  Duties  —  a.  Federal  Statutes.  —  The  nature  and  amount  of 
tonnage  duties  and  port  charges  imposed  upon  foreign  vessels  entering  the 
ports  of  the  United  States  are  regulated  by  the  federal  statutes.  By  express 
terms,  these  statutes  are  subject  to  modification  by  the  provisions  of  treaties 
with  foreign  powers  and  the  reciprocal  laws  of  the  countries  to  which  such 
vessels  belong.'  For  a  refusal  to  pay  tonnage  duties,  entry  and  clearance  for 
the  vessel  may  be  denied,  and  in  addition  to  such  denial  an  action  may  be 
brought  against  the  vessel  herself,8  or,  in  case  she  has  departed  from  the 
jurisdiction,  against  her  owner.9    The  statute  making  final  the  decision  of 


1.  Production  and  Tender  of  Manifest.  —  Bas 

v.  Steel,  Pet.  (C.  C.)  406,  2  Fed.  Cas.  No.  1,087. 

2.  Refusal  of  Collector  to  Grant  Clearance.  — 
A  collector  of  customs  is  not  justified  in  re- 
fusing clearance  to  a  vessel  by  the. fact  that  he 
acts  under  instructions  from  the  secretary  of 
the  treasury,  or  that  the  cargo  consists  of  arms 
and  munitions  of  war  intended  for  the  use  of 
an  insurrectionary  party  in  a  country  with 
which  the  United  States  government  is  at  peace. 
Hendricks  v.  Gonzalez,  35  U.  S.  App.  127. 

3.  Rev.  Stat.  U.  S.,  §  4197- 

Compliance  with  State  Inspection  Laws.  — 
The  statute  provides  that  where  a  vessel  has 
on  board  goods  liable  to  inspection  under  the 
state  inspection  laws,  such  vessel  shall  not  be 
cleared  until  the  master  or  other  proper  person 
has  produced  such  certificate  that  all  such 
goods  have  been  duly  inspected  as  the  laws  of 
the  respective  states  may  require  to  be  pro- 
duced to  collectors  or  other  officers  of  the  cus- 
toms. Rev.  Stat.  U.  S.,  §  4202.  Where  the 
state  law  does  not  require  a  certificate,  a  col- 
lector of  customs  is  not  justified  in  refusing  a 
clearance  for  failure  to  produce  it.  Bas  v.  Steele, 
3  Wash.  (U.  S.)  381,  2  Fed.  Cas.  No.  1,088. 

Concealing  Real  Destination  of  Voyage.  — 
Clearing  for  one  legal  port,  but  with  a  design 
to  go  to  some  other  legal  port,  in  order  to  con- 
ceal the  real  voyage,  for  mercantile  purposes, 
is  not  an  offense.  Gibbs  v.  The  Two  Friends, 
Bee.  Adm.  416. 

4.  Rev.  Stat.  U.  S.,  §§  4309,  4310. 

5.  What  Constitutes  Arrival.  —  Harrison  v. 
Vose,  9  How.  (U.  S.)  372;  Toler  v.  White,  1 
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Ware  (U.  S.)  277 ;  U.  S.  v.  Shackford,  5  Mason 
(U.  S.)  44s,  27  Fed.  Cas.  No.  16,262.  See  also 
U.  S.  v.  Bearse,  4  Mason  (U.  S.)  192,  24  Fed. 
Cas.  No.  14,552.     And  see  Arrival,  vol.  2,  p.  915. 

The  Certificate  of  a  Consul  is  not  competent 
evidence  of  the  arrival  of  a  vessel  at  a  foreign 
port.    Levy  v.  Burley,  2  Sumn.  (U.  S.)  355. 

6.  -  Parsons  v.  Hunter,  2  Sumn.  (U.  S.)  419. 
For  Cases  Decided  under  the  Nonintercourse  Acts, 

see  The  Atlantic,  1  Ware  (U.  S.)  121  ;  An 
Open  Boat  and  Landing,  1  Ware  (U.  S.)  128; 
The  Francis  &  Eliza,  108  Fed.  Rep.  541. 

7.  Imposition  of  Tonnage  Duties.  —  U.  S.  v. 
Hathaway,  3  Mason  (U.  S.)  324 ;  North  Ger- 
man Lloyd  Steamship  Co.  v.  Hedden,  43  Fed. 
Rep.  17;  Laidlaw  v.  Abraham,  43  Fed.  Rep. 
297;  Ripley  v.  Gelston,  9  Johns.  (N.  Y.)  201, 
6  Am.  Dec.  271. 

Light  Money.  —  The  exception  made  in  Rev. 
Stat.  U.  S.,  §  4226,  exempting  from  the  pay- 
ment of  light  money  "  unregistered  vessels 
owned  by  citizens  of  the  Lnited  States  and 
carrying  a  sea  letter  or  other  regular  document 
issued  from  a  custom  house  of  the  United 
States,  proving  the  vessel  to  be  American  prop- 
erty," applies  to  a  foreign-built  unregistered 
yacht  carrying  a  collector's  certificate  that  the 
owner  is  an  American  citizen  and  that  the  bill 
of  sale  for  such  vessel  has  been  recorded  in 
the  custom  house.  The  Miranda,  47  Fed.  Rep. 
815,  affirmed  51  Fed.  Rep.  523. 

8.  The  George  T.  Kemp,  2  Lowell  (U.  S.) 
477,  10  Fed.  Cas.  No.  5,341- 

9.  U.  S.  v.  Hathaway,  3  Mason  (U.  S.)  324, 
26  Fed.  Cas.  No.  15,326- 
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the  commissioner  of  navigation  on  the  question  of  refunding  a  tonnage  tax 
erroneously  imposed  does  not  take  away  the  right  ot  appeal  to  the  courts,  but 
merely  makes  the  decision  of  the  commissioner  final  within  the  department, 
so  that  the  secretary  of  the  treasury  will  not  be  burdened  with  the  duty  of 
reviewing  it.1 

b.  Constitutionality  of  State  Statutes.  —  The  inhibition  of  the 
Federal  Constitution  that  "  no  state  shall  without  the  consent  of  Congress  2 
lay  any  duty  of  tonnage  "  3  applies  to  all  duties,  taxes,  or  port  charges  which 
a  state  or  municipality  may,  by  statute  or  ordinance,  attempt  to  levy  upon 
vessels  entering  or  lying  in  a  port;4  but  it  does  not  apply  to  a  charge  exacted 
from  a  vessel  for  lying  at  a  public  wharf  5  or  for  services  performed  for  her  by 
a  harbor  master  in  assigning  the  vessel  to  a  berth.6 

8.  Harbor  Regulations.  —  The  jurisdiction  assumed  by  the  federal  govern- 
ment over  the  navigable  waters  of  the  United  States  does  not  preclude  a  state 
from  regulating  the  conduct  of  shipping  within  its  own  ports;7  and  in  pursu- 
ance of  this  power  the  state  may  appoint  harbor  masters  with  authority  to 
regulate  and  control  the  movement  of  ships  receiving  and  discharging  cargo 
in  such  ports.8 

II.  Sale  and  Transfer  —  1.  In  General.  —  The  rules  governing  the  sale 
and  transfer  of  personal  property  are  generally  applicable  in  the  case  of  ships.9 
What  is  necessary  to  make  a  sale  complete  is  a  question  of  law,  but  whether 
the  necessary  facts  exist  is  for  the  jury  to  determine.  If  the  parties  do  not 
themselves  understand  the  trade  to  be  completed,  but  consider  that  some 
other  material  thing  is  to  be  done  before  the  rights  of  either  can  be  changed, 
it  cannot  be  so  treated  by  others.10  A  good  title  to  a  vessel  cannot  be  trans- 
ferred by  one  having  neither  the  actual  nor  the  constructive  possession  nor 
the  right  of  possession. 11  An  agreement  without  consideration,  purely  execu- 
tory in  character,  to  transfer  an  interest  in  a  ship  to  a  person  when  that  inter- 
est shall  be  paid  for,  and  without  any  corresponding  obligation  on  behalf  of 
the  person  with  whom  the  agreement  is  made  to  pay  for  the  ship  or  to 
perform  any  service  for  it,  cannot  be  enforced.12 

2.  Method  of  Transfer.  —  By  statute  in  England  a  registered  vessel  is  trans- 

1.  North  German  Lloyd  Steamship  Co.  v.  Sale  under  Power  of  Attorney.  —  Where  a  con- 
Hedden,  43  Fed.  Rep.  17;  Laidlaw  v.  Abraham,  veyance  of  a  vessel  is  made  by  virtue  of  a 
43  Fed.  Rep.  297.  power  of  atorney  it  must  be  made  in  the  name 

2.  Merchants,  etc.,  Transp.  Co.  v.  Baltimore,  of  the  owner.  The  Margaret  Mitchell,  Swabey 
18  Md.  359-  382.  , 

3.  Const.  U.  S.,  art.  1,  §  10.  Where  one  having  a  power  of  attorney  to  sell 

4.  Constitutionality  of  State  Statute.  —  State  a  vessel,  with  power  of  substitution,  relin- 
Tonnage  Tax  Cases,  12  Wall.  (U.  S.)  204;  In-  quishes  all  his  interest  in  her,  no  legal  title 
man  Steamship  Co.  v.  Tinker,  94  U.  S.  238 ;  passes  by  such  relinquishment,  as  the  attorney 
Steamship  Co.  v.  Portwardens,  6  Wall.  (U.S.)  has  no  interest  but  has  only  a  power.  Brigham 
31  [reversing  Wardens  v.  Ship  Chas.  Morgan,  v.  Clark,  20  Pick.  (Mass.)  43. 

14  La.  Ann.  602];  Peete  v.  Morgan,  19  Wall.  10.  How  Question  of  Sale  Determined.  —  The 

(U.  S.)  581  ;  Cannon  v.  New  Orleans,  20  Wall.  Oriole,  1  Sprague  (U.  S.)  31  ;  Hawthorne  v. 

(U.  S.)  577;  Northwestern  Union  Packet  Co.  Bowman,  3  Sneed  (Tenn.)  524. 

v.  St.  Paul,  3  Dill.  (U.  S.)  454  ;  Alexander  v.  Wil-  The  Mere  Debiting  of  an  interest  in  a  Vessel, 

mington,  etc.,  R.  Co.,  3  Strobh.  L.  (S.  Car.)  594.  on   the   settlement  of   accounts   between  part 

5.  Packet  Co.  v.  Keokuk,  95  U.  S.  80.  See  owners,  is  not  of  itself  a  transfer  of  the  vessel, 
also  the  title  Wharves  and  Wharfingers.  though  it  may  be  evidence  of  such  transfer. 

6.  Benedict  v.  Vanderbilt,  (N.  Y.  Super.  Ct.  Peterson  v.  U.  S.,  2  Wash.  (U.  S.)  36,  19  Fed. 
Gen.  T.)  25  How.  Pr.  (N.  Y.)  209;  State  v.  Cas.  No.  11,036. 

Charleston,  4  Rich.  L.  (S.  Car.)  286.  11.  Necessity    for    Possession.  —  Burckle  v. 

7.  See  the  title  Navigable  Waters,  vol.  21,  Tapperheten,  4  Fed.  Cas.  No.  2,141.  See 
P>  434-  also  The  Perseverance,  Blatchf.   &   H.  Adni. 

8.  Harbor  Masters. —  Pilots  Com'rs  v.  Van-  385. 

derbilt,  31  N.  Y.  265;  New  York  v.  Tucker,  1  One  Taking  Forcible  Possession  Cannot  Convey 

Daly  (N.  Y.)   107;  Pilots  Com'rs  v.  Frost,  4  Title.  —  Thurher  v.  The  SI  oop  Fannie,  8  Ben. 

Daly   (N.  Y.)   353;  Roosevelt  v.  Godard,  52  (U.  S.)  429. 

Barb.  (N.  Y.)  533.  12.  Agreement  Without  Consideration  Invalid.— 

9.  See  the  titles  Ciiattle  Mortgages,  vol.  5,  Starbuck  v.  Farmers'  L.  &  T.  Co.,  28  N.  Y. 
p.  945;  Sales,  vol.  24,  p.  1018.  App.  Div.  272. 
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ferable  only  by  bill  of  sale.1  In  the  United  States  a  bill  of  sale  is  not  usually 
necessary  to  pass  title.  A  contract  of  sale,  accompanied  by  delivery  of  pos- 
session, is  sufficient  as  between  the  parties,  even  when  the  vessel  has  been 
registered  or  enrolled.2  It  is  usual,  however,  in  the  United  States  to  execute 
a  bill  of  sale  when  the  ownership  of  a  vessel  is  transferred.3  Though  a  bill  of 
sale  be  absolute  in  its  terms,  it  may  be  shown  by  parol  evidence  to  be  only  a 
mortgage.4 


1.  Bill  of  Sale  Necessary.  —  European,  etc., 
Royal  Mail  Co.  v.  Peninsular,  etc.,  Steam  Nav. 
Co.,  12  Jur.  N.  S.  909;  Liverpool  Borough 
Bank  v.  Turner,  1  Johns.  &  H.  159,  6  Jur.  N. 
S.  935.  See  also  Weston  v.  Penniman,  1  Mason 
(U.  S.)  306,  29  Fed.  Cas.  No.  17,455;  Taggard 
V.  Loring,  16  Mass.  336,  8  Am.  Dec.  140. 

Form  and  Contents.  —  Taylor  v.  Kinloch,  1 
Stark.  175,  2  E.  C.  L.  74;  Heath  v.  Hubbard,  4 
East  1 10. 

Property  Vests  When  Bill  of  Sale  Executed.  — 

Hubbard  v.  Johnstone,  3  Taunt.  177. 
Omission  of  Consideration  Does  Not  Invalidate. 

—  Robinson  v.  Macdonnell,  5  M.  &  S.  228. 
Vendee's  Property  Not  Affected  by  Subsequent 

Sequestration  of  Seller.  —  Watson  v.  Duncan,  6 
Sc.  Sess.  Cas.  (4th  ser.)  1247. 

Recital  of  Certificate  of  Registry.  —  Under  the 
Merchant  Shipping  Act,  17  &  18  Vict.,  c.  104, 
a  recital  of  the  certificate  of  registry  in  a  bill 
of  sale  or  executory  contract  for  the  sale  of  a 
ship  is  not  required.  Hughes  v.  Morris,  2 
De  G.  M.  &  G.  349,  note.  Before  the  passage 
of  this  act  the  rule  was  otherwise.  Ex  p.  Hal- 
ket,  19  Ves.  Jr.  474;  Sutton  v.  Buck,  2  Taunt. 
302  ;  Atkinson  v.  Maling,  2  T.  R.  462  ;  Duncan 
v.  Tindall,  17  Jur.  347,  13  C.  B.  258,  76  E.  C. 
L.  258;  Rolleston  v.  Smith,  4  T.  R.  161  ;  Hib- 
bert  v.  Rolleston,  3  Bro.  C.  C.  571.  See  also 
Gibson  v.  Stevens,  8  How.  (U.  S.)  399;  Weston 
v.  Penniman,  1  Mason  (U.  S.)  306 ;  Leland  v. 
The  Ship  Medora,  2  Woodb.  &  M.  Adm.  47- 

2.  Validity  of  Parol  Transfer — United  States. 

—  U.  S.  v.  Willings,  4  Cranch  (U.  S.)  55; 
Calais  Steamboat  Co.  v.  Scudder,  2  Black  (U. 
S.)  385  ;  Waver  v.  The  S.  G.  Owens,  1  Wall. 
Jr.  (C.  C.)  349;  The  Amelie,  6  Wall.  (U.  S.) 
18;  Scudder  v.  Calais  Steamboat  Co.,  1  Cliff. 
(U.  S.)  370,  21  Fed.  Cas.  No.  12,565;  Bulkley 
v.  Honold,  19  How.  (U.  S.)  390;  The  Seminole, 
43  Fed.  Rep.  168;  The  Schooner  Active,  Olc. 
Adm.  286,  1  Fed.  Cas.  No.  34 ;  The  Marion  S. 
Harris,  (C.  C.  A.)  85  Fed.  Rep.  798;  Bradshaw 
v.  The  Sylph,  3  Fed.  Cas.  No.  1,791.  Compare 
Weston  v.  Penniman,  1  Mason  (U.  S.)  306. 

Alabama.  —  Fontaine  v.  Beers,  19  Ala.  722. 
Connecticut.  —  Scranton   v.    Coe,    40  Conn. 
159- 

Maine.  —  Badger  v.  Cumberland  Bank,  26 
Me.  428 ;  Richardson  v.  Kimball,  28  Me.  463 ; 
Barnes  v.  Taylor,  31  Me.  329;  Metcalf  v.  Tay- 
lor, 36  Me.  28  ;  Chadbourne  v.  Duncan,  36  Me. 
91  :  Rice  v.  McLarren,  42  Me.  157. 

Massachusetts.  —  Lamb  v.  Durant,  12  Mass. 
54,  7  Am.  Dec.  31  ;  Taggard  v.  Loring,  16  Mass. 
336,  8  Am.  Dec.  140;  Bixby  v.  Franklin  Ins. 
Co.,  8  Pick.  (Mass.)  86;  Vinal  v.  Burrill,  16 
Pick.  (Mass.)  401. 

Neiv  Hampshire.  —  Lord  v.  Ferguson,  9  N. 
H.  380. 

Neiv  York.  —  Thorn  v.  Hicks,  7  Cow.  (N. 
Y.)  697  ;  Stacy  v.  Graham,  3  Duer  (N.  Y.)  452; 
Wendover  v.  Hogeboom,  7  Johns.  (N.  Y.)  308  ; 


Merritt  v.  Johnson,  7  Johns.  (N.  Y.)  473,  5 
Am.  Dec.  289;  Sharp  v.  United  Ins.  Co.,  14 
Johns.  (N.  Y.)  201  ;  Leonard  v.  Huntington, 
15  Johns.  (N.  Y.)  298;  Thomas  v.  The  Kosci- 
usko, 11  N.  Y.  Leg.  Obs.  38,  23  Fed.  Cas.  No. 
13,901. 

Pennsylvania.  —  Derbyshire's  Estate,  81  Pa. 
St.  18. 

South  Carolina.  —  Welsh  v.  Parish,  1  Hill  L. 
(S.  Car.)  155. 

Proof  of  Consideration  Necessary  as  Against 
Creditors  of  Vendor.  —  Richardson  v.  Kimball, 
28  Me.  463. 

The  Vendor  of  an  Interest  in  a  Ship  is  not 
bound  to  deliver  a  bill  of  sale  thereof,  if  the 
ship  has  been  sold,  with  the  assent  of  the  ven- 
dee and  all  the  other  owners,  by  creditors  hav- 
ing liens  thereon,  valid  against  them  all,  and 
the  proceeds  have  been  applied  in  payment  of 
their  debts.    Wilson  v.  Almy,  105  Mass.  436. 

Statutes  Requiring  Bill  of  Sale.  —  Yarnberg  v. 
Watson,  13  Oregon  11;  Brown  v.  Slauson,  23 
Wis.  244. 

3.  See  generally  the  title  Bills  of  Sale,  vol. 
4,  P-  555- 

Exeeution  of  Bill  of  Sale  Made  Condition  Prece- 
dent. —  Fowler  v.  Fisk,  12  Cal.  112;  Murray  v. 
Richards,  1  Wend.  (N.  Y.)  58;  Hawthorne  v. 
Bowman.  3  Sneed  (Tenn.)  524.  See  also  Hig- 
gins  v.  Chessman,  9  Pick.  (Mass.)  7. 
Title  Vested  in  Trustee  by  Absolute  Bill  of  Sale. 

—  The  Ship  Ganges,  31  Ct.  CI.  175. 
Bill  of  Sale  Operating  as  Conditional  Sale.  — 

Winsor  v.  McLellan,  2  Story  (U.  S.)  492. 
Bill  of  Sale  Only  Prima  Facie  Evidence  of  Title. 

—  Hozey  v.  Buchanan,  16  Pet.  (U.  S.)  215; 
Seaman  v.  Enterprise  F.  &  M.  Ins.  Co.,  21  Fed. 
Rep.  778.  See  also  Vermont  v.  Delaire,  2 
Desaus.  (S.  Car.)  323. 

Bill  of  Sale  Prima  Facie  Evidence  of  Considera- 
tion. —  Nicoll  v.  U.  S.,  1  U.  S.  Law  Int.  24,  18 
Fed.  Cas.  No.  10,258. 

Sufficiency  of  Form  of  Bill  of  Sale.  —  Sprague 
v.  Thurber,  17  R.  I.  454. 

Meaning  of  "  Grand  Bill  of  Sale."  —  Portland 
Bank  v.  Stacey,  4  Mass.  661,  3  Am.  Dec.  253. 

Failure  to  Recite  Certificate  of  Registry  Does 
Not  Affect  Title.  —  Philips  v.  Ledley.  1  Wash. 
(U.  S.)  226,  iq  Fed.  Cas.  No.  11,096;  D'Wolf 
v.  Harris,  4  Mason  (U.  S.)  515,  8  Fed.  Cas. 
No.  4.221  ;  Mitchell  v.  Taylor,  32  Me.  434. 

Reformation  by  Inserting  Recital.  —  Sprague  v. 
Thurber,  17  R.  I.  454. 

Filling  Blanks  Left  for  Recital.  —  Woolley  v. 
Constant,  4  Johns.  (N.  Y.)  54,  4  Am.  Dec.  246. 

4.  Right  to  Show  Bill  of  Sale  to  Be  Mortgage. 

—  Gardner  v.  Cazenove,  1  H.  &  N.  425  ;  Hozey 
v.  Buchanan.  16  Pet.  (U.  S.)  215  ;  Morgan  v. 
Shinn,  15  Wall.  (U.  S.)  105;  The  Ship  Panama, 
Olc.  Adm.  343.  18  Fed.  Cas.  No.  10,703;  Bir- 
beck  v.  Tucker,  2  Hall  (N.  Y.)  121  ;  Bryan  v. 
Bowles,  1  Daly  (N.  Y.)  171.  See  also  Ward 
v.  Berk.  13  C.  B.  N.  S.  668,  106  E.  C.  L.  668, 
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3.  Necessity  for  Delivery  of  Possession.  —  Delivery  of  possession  must  gen- 
erally accompany  the  transfer  of  title.1  But  delivery  of  possession  to  the 
purchaser  of  a  moiety  of  a  vessel  is  not  necessary  where  the  vessel  is  in  pos- 
session of  the  owner  or  owners  of  the  other  moiety.*  A  conveyance  by  deed 
of  a  vessel  abroad  or  at  sea  will  pass  the  title  provided  possession  be  taken 
within  a  reasonable  time  after  the  vessel  returns  within  the  control  of  the 
purchaser  and  he  has  knowledge  thereof.3 

4.  What  Property  Passes  to  Purchaser.  —  The  usual  appurtenances  of  a  vessel 
pass  to  the  purchaser  with  a  sale  thereof.4  Those  things  pass  which  have 
been  fitted  to  a  ship  and  have  thereupon  formed  part  of  her;  for  instance,  a 
door  hung  upon  hinges,  although  afterwards  removed  for  convenience.  The 
fact  that  materials  have  been  fitted  and  intended  for  a  ship  does  not,  how- 
ever, make  them  part  of  her.5  Upon  the  sale  or  transfer  of  a  vessel  from  one 
person  to  another,  the  certificates  of  her  registry  or  enrolment  pass  to  the 
purchaser.6  The  purchaser  has,  however,  no  interest  in  a  certificate  of  registry 
or  enrolment  surrendered  to  the  collector  of  customs.7 

5.  Warranty  and  Representation.  —  In  other  titles  in  this  work  will  be  found 
full  discussions  of  the  doctrines  of  warranty,  implied  warranty,  and  representa- 
tion, and  the  rules  there  laid  down  are  applicable  to  the  sale  of  ships.8 


9  Jur.  N.  S.  912;  Tripler  v.  Olcott,  3  Johns.  Ch. 
(N.  Y.)  473;  Jones  v.  Blum,  2  Rich.  L.  (S. 
Car.)  475.  And  see  the  title  Bills  of  Sale, 
vol.  4,  p.  565. 

Of  No  Advantage  to  Third  Person.  —  The 
Ocean,  1  Sprague  (U.  S.)  535. 

Clearest  Proof  Necessary.  —  Purington  v. 
Akhurst,  74  111.  490. 

Right  of  Holder  to  Maintain  Action  Against 
Claimant  under  Barratrous  Sale.  —  Clark  v.  Wil- 
son, 103  Mass.  219,  4  Am.  Rep.  532. 

Right  to  Vary  Expressed  Consideration.  —  See 
the  title  Consideration,  vol.  6,  p.  765  et  seq. 

1.  Delivery  of  Possession  Necessary.  —  Burckle 
v.  Tapperheten,  4  Fed.  Cas.  No.  2,141  ;  Rich- 
ardson v.  Kimball,  28  Me.  463. 

Effect  of  Delay  in  Taking  Possession.  —  Bartlett 
v.  Williams,  1  Pick.  (Mass.)  288. 

An  Absolute  Bill  of  Sale  of  a  vessel  lying  in 
port,  given  merely  by  way  of  security,  is  good 
without  possession  taken.  D'Wolf  v.  Harris,  4 
Mason  (U.  S.)  515. 

Proper  Place  for  Delivery.  —  Lincoln  v.  Gal- 
lagher, 79  Me.  189. 

No  Title  Vested  in  Agent  by  Delivery  to  Him. 

—  Scudder  v.  Calais  Steamboat  Co.,  1  Cliff.  (U. 
S.)  370. 

2.  Addis  v.  Baker,  1  Anstr.  222 ;  Winsor  v. 
McLellan,  2  Story  (U.  S.)  492;  Turner  v. 
Coolidge,  2  Met.  (Mass.)-  350. 

3.  Delivery  of  Ship  Abroad  or  at  Sea  Unnecessary 

—  England.  —  Mair  v.  Glennie,  4  M.  &  S.  240  ; 
Bourne  v.  Dodson,  1  Atk.  154;  Dixon  v.  Ewart, 
3  Meriv.  322,  Buck  94  ;  Ex  p.  Jones,  2  Tyrw. 
671.  See  also  Ex  p.  Matthews,  2  Ves.  272; 
Brown  v.  Heathcote,  1  Atk.  160. 

United  States.  —  Crapo  v.  Kelly.  16  Wall.  (U. 
S.)  640;  Wheeler  v.  Sumner,  4  Mason  (U.  S.) 
183,  29  Fed.  Cas.  No.  17,501. 

Connecticut.  —  Ingraham  v.  Wheeler,  6  Conn. 
277- 

Maine.  —  Brinley  v.  Spring,  7  Me.  241. 

Massachusetts.  —  Portland  Bank  v.  Stacey,  4 
Mass.  661,  3  Am.  Dec.  253;  Futnam  v.  Dutch, 
8  Mass.  287;  Bufnngton  v.  Curtis.  15  Mass. 
528,  8  Am.  Dec.  115  ;  Badlam  v.  Tucker,  1  Pick. 
(Mass.)  389,  1 1  Am.  Dec.  202  ;  Gardner  v.  How- 


land,  2  Pick.  (Mass.)  599;  Joy  v.  Sears,  9  Pick. 
(Mass.)  4;  Turner  v.  Coolidge,  2  Met.  (Mass.) 
350. 

Pennsylvania.  —  Morgan  v.  Biddle,  1  Yeates 
(Pa.)  3. 

South  Carolina.  —  See  Welsh  v.  Parish,  1 
Hill  L.  (S.  Car.)  155. 

Virginia.  —  Pleasants  v.  Pendleton,  6  Rand. 
(Va.)  473,  18  Am.  Dec.  726. 

Incumbrances.  —  The  purchaser  of  a  ship  at 
sea  takes  her  subject  to  all  incumbrances  upon 
her  before  notice  of  the  transfer.  Portland 
Bank  v.  Stubbs,  6  Mass.  422,  4  Am.  Dec.  151  ; 
Lamb  v.  Durant,  12  Mass.  56,  7  Am.  Dec.  31. 

4.  Appurtenances  Pass  with  Vessel.  —  New- 
berry v.  The  Steamboat  Fashion,  Newb.  Adm. 
67,  18  Fed.  Cas.  No.  10,143.  See  also  Gale  v. 
Laurie,  5  B.  &  C.  156,  11  E.  C.  L.  187;  The 
Dundee,  1  Hag.  Adm.  109  ;  Hoskins  v.  Pickers- 
gill,  3  Dougl.  222,  26  E.  C.  L.  85  ;  Brough  v. 
Whitmore,  4  T.  R.  206. 

What  Are  Appurtenances  —  Chronometer. — 
Armstrong  v.  M'Gregor,  2  Sc.  Sess.  Cas.  (4th 
ser.)  339. 

Rudder  and  Cordage.  —  Woods  v.  Russell,  5 
B.  &  Aid.  942,  7  E.  C.  L.  310. 

What  Are  Not  Appurtenances  —  Ballast.  — 
Kynter's  Case,  1  Leon  46 ;  Lano  v.  Neale,  2 
Stark.  105,  3  E.  C.  L.  336;  Richardson  v.  Clark, 
15  Me.  421  ;  Burchard  v.  Tapscott,  3  Duer  (N. 
Y.)  363. 

Naphtha  Launch  Used  at  Tender  to  Racing 
Yacht.  —  Forrest  V.  Vanderbilt,  (C.  C.  A.)  107 
Fed.  Rep.  734. 

Whaler's  Cargo  of  Oil.  —  Langton  v.  Horton, 
S  Beav.  9. 

Provisions.  —  Robertson  v.  Dennistoun,  3  Sc. 
Sess.  Cas.  (3rd  ser.)  829. 

For  Other  Illustrations  of  what  are  or  are  not 
appurtenances,  see  Appurtenance  —  Appurte- 
nant, vol.  2.  p.  530.  notes. 

5.  Materials.  —  Wood  v.  Bell,  6  El.  &  Bl. 
355,  88  E.  C.  L.  355.  .16  Eng.  L.  &  Eq.  148. 

6.  Certificates  of  Registry  or  Enrolment  — 
Barnes  v.  Taylor.  31  Me.  320. 

7.  Mitchell  v.  Taylor.  32  Me.  434. 

8.  See  the  titles  Fraud  and  Deceit,  vol.  14, 
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Judicial  Sales. 


6.  Judicial  Sales.  —  Where  a  vessel  is  sold  under  a  decree  in  rem  of  a  court 
of  admiralty  to  pay  salvage,  to  discharge  a  bottomry  bond,  or  to  satisfy  a 
maritime  lien,  or  after  condemnation  as  a  prize,  or  forfeiture  as  contraband, 
or  for  smuggling,  the  title  thereto  passes  as  against  all  the  world,1  unless  the 
proceedings  are  shown  to  have  been  vitiated  by  fraud.2  If,  however,  a  sale 
is  made  merely  on  account  of  unfitness  or  unseaworthiness,  its  validity  will 
depend  upon  the  question  whether  it  was  necessary  and  justified.3  A  sale  by 
an  officer  under  an  execution  conveys  all  the  title  which  the  defendants  in  the 
execution  have,  and  is  equivalent  to  their  own  deed  with  special  warranty,4 
but  it  conveys  nothing  but  the  vessel  as  it. exists  at  the  time  of  the  sale.5 

7.  Mortgages  —  a.  In  General. — The  mere  mortgage  of  a  ship,  other 
than  that  of  a  hypothecated  bottomry,  is  a  contract  without  any  of  the 
characteristics  or  attendants  of  a  maritime  loan,  and  is  entered  into  by  the 
parties  to  it  without  reference  to  navigation  or  perils  of  the  sea.6  The  rules, 
therefore,  as  to  the  form  and  execution  of  chattel  mortgages  and  as  to  the 
rights,  liabilities,  and  remedies  arising  thereunder  are  usually  applicable,  unless 
it  is  otherwise  provided  by  statute.    These  rules  are  discussed  elsewhere.7 


p.  12;  Implied  Warranties,  vol.  15,  p.  1210; 
Warranty.  And  see  especially  the  following 
cases  pertaining  to  sales  of  ships : 

England.  —  Pickering  v.  Dowson,  4  Taunt. 
779 ;  Shepherd  v.  Kain,  5  B.  &  Aid.  240,  7  E. 
C.  L.  82;  Baglehole  v.  Walters,  3  Campb.  154; 
Schneider  v.  Heath,  3  Campb.  506  ;  Fletcher  v. 
Bowsher,  2  Stark.  561,  3  E.  C.  L.  530;  Barr 
v.  Gibson,  3  M.  &  W.  390 ;  Stuckey  v.  Bailey, 
3  F.  &  F.  1  ;  Shepherd  v.  Pybus,  3  M.  &  G.  868, 
42  E.  C.  L.  452  ;  Menetone  v.  Gibbons,  3  T.  R. 
267  ;  Thiodon  v.  Tindall,  65  L.  T.  N.  S.  342,  60 
L.  J.  Q.  B.  526,  7  Asp.  M.  Cas.  76  ;  The  Midas, 

7  Asp.  M.  Cas.  77,  note  ;  Oppenheim  v.  Fraser, 
34  L.  T.  N.  S.  524- 

United  States.  —  Bulkley  v.  Honold,  19  How. 
(U.  S.)  390. 

Massachusetts.  —  Dyer  v.  Lewis,  7  Mass.  284  ; 
Cunningham  "'.  Hall,  4  Allen  (Mass.)  268. 

New  York.  —  Mumford  v.  McPherson,  1 
Johns.  (N._Y.)  414,  3  Am.  Dec.  339. 

Pennsylvania.  —  Chambers  v.  Crawford,  Add. 
(Pa.)  151. 

1.  Effect  of  Judicial  Sale. —  The  Tremont,  1 
W.  Rob.  163  ;  The  Helena,  4  C.  Rob.  3  ;  Atty.- 
Gen.  v.  Norstedt,  3  Price  97.  See  also  Har- 
mony v.  U.  S.,  2  How.  (U.  S.)  210;  The  Tug 
E.  W  Gorgas,  10  Ben.  (U.  S.)  460;  Grant  v. 
M'Lachlin,  4  Johns.  (N.  Y.)  34. 

A  Sale  under  a  Decree  of  a  Foreign  Court  having 
jurisdiction  of  the  vessel  cannot  be  impeached, 
("astrique  v.  Imrie,  L.  R.  4  H.  L.  414,  affirming 

8  C.  B.  N.  S.  405,  98  E.  C.  L.  405,  7  Jur.  N.  S. 
1076;  Hughes  v.  Cornelius,  T.  Raym.  473;  The 
Martin  of  Norfolk,  4  C.  Rob.  243. 

2.  Effect  of  Fraud. —  The  Garland,  16  Fed. 
Rep.  283. 

3.  Sale  for  Unseaworthiness.  —  1  Parsons  on 
Shipping  75.  See  also  Reid  v.  Darby,  10  East 
143;  Morris  v.  Robinson,  3  B.  &  C.  196,  10  E. 
C.  L.  49;  Hunter  v.  Prinsep,  10  East  378;  The 
Warrior,  2  Dods.  288  ;  The  Segreda,  Spinks  36  ; 
The  Fanny  and  Elmira,  Edw.  Adm.  117:  The 
Pitt,  1  Hag.  Adm.  240  ;  The  Schooner  Tilton. 
5  Mason  (U.  S.)  465.  23  Fed.  Cas.  No.  14.054. 

4.  Sheriff's  Sale.  —  Gallatin  v.  The  Pilot.  2 
Wall.  Jr.  (C.  C.)  592.  See  also  Harley  v.  Har- 
ley.  11  Ir.  Ch.  451;  The  Mayflower,  75  Fed. 
Rep.  842. 


5.  What  Passes  under  Sale.  —  Richardson  v. 

Kimball,  28  Me.  463. 

6.  Mortgage  Not  Maritime  Loan.  —  Bogart  v. 

The  Steamboat  John  Jay,  17  How.  (U.  S.)  399. 

7.  See  the  titles  Bills  of  Sale,  vol.  4,  p.  555  ; 
Chattel  Mortgages,  vol.  5,  p.  945.  See  also  the 
following  cases  pertaining  especially  to  ships : 

England.  —  Clavering  v.  Aguire,  5  L.  R.  Ir. 
97  ;  The  Kestrel.  L.  R.  1  A.  &  E.  78,  12  Jur.  N. 
S.  713;  Gillespy  v.  Coutts,  Ambl.  652;  Bland  v. 
Lynam,  5  L.  J.  C.  PI.  87  ;  Kerrison  v.  Cole,  8 
East  231  ;  Prouting  v.  Hammond,  8  Taunt.  688, 
4  E.  C.  L.  248,  Gow.  41,  5  E.  C.  L.  452;  Tyrell 
v.  Thomas,  1  Vin.  Abr.  183,  par.  5  ;  Lister  v. 
Payn,  11  Sim.  348;  Dickinson  t».  Kitchen,  8 
El.  &  Bl.  789,  92  E.  C.  L.  789;  Stewart  v. 
Macbeth,  10  Sc.  Sess.  Cas.  (4th  ser.)  382;  The 
Julindur,  1  Spinks  71  ;  Liverpool  Borough  Bank 
v.  Turner,  2  De  G.  F.  &  J.  502 ;  Belchier  v. 
Parsons,  1  Ken.  K.  B.  38 ;  The  Neptune,  3 
Knapp  94 ;  The  Portsea,  2  Hag.  Adm.  84 ; 
European,  etc.,  Royal  Mail  Co.  v.  Royal  Mail 
Steam  Packet  Co.,  4  Kay  &  J.  676,  5  Jur.  N.  S. 
310;  The  Regatta,  6  New  Reports  248;  The 
Chieftain,  Brown  &  L.  104,  32  L.  J.  Adm.  106, 
9  Jur.  N.  S.  388,  8  L.  T.  N.  S.  120,  11  W.  R. 
537;  The  Orchis,  15  P.  D.  38,  59  L.  T.  Adm. 
31,  62  L.  T.  N.  S.  407,  38  W.  R.  472,  6  Asp. 
M.  Cas.  501  ;  The  Wilsons,  1  W.  Rob.  172; 
The  Highlander,  2  W.  Rob.  109;  Brouard  v. 
Dumaresque,  3  Moo.  P.  C.  457  ;  Mocatta  v. 
Murgatroyd,  1  P.  Wms.  394 ;  King  v.  King,  3 
P.  Wms.  358;  Daniel  v.  Russell,  14  Ves.  Jr. 
393  :  McStephens  v.  Carnegie,  49  L.  J.  Ch.  397, 
42  L.  T.  N.  S.  309,  reversing  28  Reports  385  ; 
Samuel  v.  Jones,  7  L.  T.  N.  S.  760;  The 
Blanche,  58  L.  T.  N.  S.  592,  6  Asp.  M.  Cas. 
272  ;  The  Celtic  King.  63  L.  J.  Adm.  37,  70  L. 
T.  N.  S.  562,  7  Asp.  M.  Cas.  440  ;  The  Fairlie, 
37  L.  J.  Adm.  66;  The  Western  Ocean,  L.  R. 
3  A.  &  E.  38;  Wilkes  v.  Saunion,  7  Ch.  D.  188, 
47  L.  J.  Ch.  150;  Thompson  v.  Clerk,  7  L.  T. 
N.  S.  269,  11  W.  R.  23;  Collins  v.  Lamport,  11 
Jur.  N.  S.  1,  34  L.  J.  Ch.  196,  11  L.  T.  N.  S. 
497,  13  W.  R.  283;  Johnson  v.  Royal  Mail 
Steam  Packet  Co.,  L.  R.  3  C.  P.  38,  37  L.  J.  C. 
PI-  33,  17  L.  T.  N.  S.  445  ;  Tanner  v.  Heard,  23 
Beav.  555,  3  Jur.  N.  S.  427,  5  W.  R.  420; 
M'Larty  v.  Middleton,  9  W.  R.  861,  4  L.  T.  N. 
874  Volume  XXV. 
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Mortgages. 


b.  Right  to  Possession.  —  A  mortgagee,  in  all  cases  where  there  is  no 
language  to  the  contrary  in  the  mortgage,  and  no  other  agreement  restrain- 
ing or  controlling  him,  has  the  right  ot  entering  into  immediate  possession  of 
the  ship.'  If  a  mortgagee  takes  possession  of  a  ship  and  employs  her  for 
purposes  of  speculation  or  advantage,  any  loss  resulting  must  be  borne  by 


S.  852,  10  W.  R.  219;  De  Wolf  v.  Pitcairn,  17 
W.  R.  914;  The  Eastern  Belle,  33  L.  T.  N.  S. 
214;  Banner  v.  Berridge,  18  Ch.  D.  254;  Col- 
linson  v.  Lister,  2  Jur.  N.  S.  75,  25  L.  J.  Ch.  38, 
4  W.  R.  133;  The  Ripon  City,  (1898;  P.  78,  67 
L.  J.  P.  30,  78  L.  T.  N.  S.  296;  The  Egerateia, 
38  L.  J.  Adm.  40;  Simpson  v.  Fogo,  9  Jur.  N. 
S.  403,  32  L.  J.  Ch.  249,  1  Hem.  &  M.  195,  11 
W.  R.  418,  8  L.  T.  N.  S.  61  ;  The  Jane,  23  L. 
T.  N.  S.  791. 

United  States.  —  The  Acme,  7  Blatchf.  (U. 
S.)  366;  Cole  v.  The  Brandt,  6  Fed.  Cas.  No. 
2,978;  The  Dubuque,  2  Abb.  (U.  S.)  20,  7  Fed. 
Cas.  No.  4,110;  Leland  v.  The  Ship  Medora,  2 
Woodb.  &  M.  (U.  S.)  92,  is  Fed.  Cas.  No. 
8,237. 

Alabama.  —  Walker  v.  Miller,  11  Ala.  1067. 
Arkansas.  —  Merrick  v.  Avery,  14  Ark.  370. 
Connecticut.  —  Gould  v.   Stanton,    16  Conn. 
12. 

Kentucky.  —  Lyon  v.  Johnson,  3  Dana  (Ky.) 
544- 

Louisiana.  —  Wickham  v.  Levistones,  11  La. 
Ann.  702;  Broderick's  Succession,  12  La.  Ann. 
521  ;  Dobbin  v.  Hewett,  19  La.  Ann.  513. 

Maine.  —  Holmes  v.  Sprowl,  31  Me.  73; 
Foster  v.  Perkins,  42  Me.  168;  Simmons  v. 
Jacobs,  52  Me.  147 ;  Richards  v.  Stephenson, 
57  Me.  51. 

Michigan.  —  Dalrymple  v.  Sheehan,  20  Mich. 
224. 

Nezv  York. — Jenkins  v.  Wheeler,  2  Abb. 
App.  Dec.  (N.  Y.)  445. 

Pennsylvania.  —  Welsh  v.  Cabot,  39  Pa.  St. 
342. 

Jurisdiction  of  Court  of  Admiralty. —  The  Port- 
sea,  2  Hag.  Adm.  84 ;  The  Exmouth,  2  Hag. 
Adm.  88,  note ;  Samuel  v.  Jones,  7  L.  T.  N.  S. 
760;  The  Fortitude,  2  W.  Rob.  217;  The 
Evangelistria,  35  L.  T.  N.  S.  410;  Schuchardt 
v.  Babbidge,  19  How.  (U.  S.)  239.  And  see 
the  title  Admiralty  Jurisdiction,  vol.  1,  p. 
664. 

Mortgage  by  Guardian  of  Infant.  —  Michael  v. 
Fripp,  L.  R.  7  Eq.  95,  38  L.  J.  Ch.  29. 
Rights  of  Charterer  of  Mortgaged  Vessel.  —  The 

Maxima,  39  L.  T.  N.  S.  112;  The  Fanchon,  5 
P.  D.  173,  42  L.  T.  N.  S.-  483;  De  Mattos  v. 
Gibson,  4  De  G.  &  J.  276,  5  Jur.  N.  S.  347. 

Mortgagee  in  Possession  Liable  for  Expenses.  — 
Ex  p.  Howden,  2  Mont.  D.  &  De  G.  574. 

Right  of  Mortgagee  to  Dispose  of  Vessel.  — 
Robert  v.  Lamarche,  18  Quebec  Super.  Ct.  10 1. 

Right  of  Mortgagee  to  Proceeds  of  Sale.  — 
Winsor  v.  McLellan,  2  Story  (U.  S.)  492  ;  Mc- 
Larren  v.  Brewer,  51  Me.  402;  Milton  v. 
Mosher,  7  Met.  (Mass.)  244. 

Purchase-monev  Mortgage.  —  Welsh  v.  Usher, 
2  Hill  Eq.  (S.  Car.)  167.' 

Rights  of  Judgment  Creditor. —  Kitchen  v. 
Irving,  5  Jur.  N.  S.  118. 

Rights  of  Purchasers.  — 1  Hooper  v.  Gumm,  L. 
R.  2  Ch.  282,  36  L.  J.  Ch.  605,  is  W.  R.  464, 
16  L.  T.  N.  S.  107;  Robert  v.  Lamarche,  18 
Quebec  Super.  Ct.  10 1  ;  The  Schooner  Romp, 


Olc.  Adm.  196,  20  Fed.  Cas.  No.  12,030;  The 
Richard  J.  Carney,  (C.  C.  A.)  53  Fed.  Rep.  927; 
Bonsey  V.  Amee,  8  Pick.  (.Mass.)  236;  Thomp- 
son v.  Van  Vechten,  (N.  Y.  Super.  Ct.  Spec. 
T.)  5  Abb.  Pr.  (N.  Y.)  458. 

Priorities  Between  Mortgages.  —  Liverpool 
Marine  Credit  Co.  v.  Wilson,  L.  R.  7  Ch.  507, 
41  L.  J.  Ch.  798,  26  L.  T.  N.  S.  717,  20  W.  R. 
665,  1  Asp.  M.  Cas.  323 ;  The  Benwell  Tower, 
72  L.  T.  N.  S.  664,  8  Asp.  M.  Cas.  1 5  ;  The  W. 
B.  Cole,  49  Fed.  Rep.  587;  The  Katie  O'Neil, 
65  Fed.  Rep.  1 1 1  ;  The  Vigilancia,  68  Fed.  Rep. 
781,  74  Fed.  Rep.  256;  Kimball  v.  Farmers, 
etc.,  Nat.  Bank,  138  N.  Y.  500. 

Mortgagor  Must  Not  Prejudice  Security  of  Mort- 
gagee. —  Laming  v.  Sealer,  16  Sc.  Sess.  Cas. 
(4th  ser.)  828. 

Effect  of  Bankruptcy.  —  Mair  v.  Glennie, 
4  M.  &  S.  240 ;  Brown  v.  Heathcote,  1 
Atk.  160;  Ex  p.  Matthews,  2  Ves.  272; 
Thompson  v.  Smith,  1  Madd.  395 ;  Ex  p. 
Batson,  3  Bro.  C.  C.  362 ;  Hall  v.  Gurney,  3 
Dougl.  356,  26  E.  C.  L.  141  ;  Ex  p.  Leslie,  3  L. 
J.  Bk.  4;  Hay  v.  Monkhouse,  Holt.  N.  P.  603, 

3  E.  C.  L.  236  ;  Kirkley  v.  Hodgson,  2  Dowl  & 
R.  848,  1  B.  &  C.  588,  8  E.  C.  L.  248;  Ex  p. 
Winter,  33  L.  T.  N.  S.  62,  24  W.  R.  68,  44  L. 
J.  Bk.  107,  L.  R.  20  Eq.  746;  Lacon  v.  Liffen, 

4  Griff.  75,  11  W.  R.  474,  7  L.  T.  N.  S.  774. 
affirmed  32  L.  J.  Ch.  315;  Collins  v.  Lamport, 
4  De  G.  J.  &  S.  500,  11  Jur.  N.  S.  1  ;  Stephens 
v.  Sole,  cited  in  1  Ves.  352,  1  Atk.  157;  The 
Thames,  63  L.  T.  N.  S.  353,  6  Asp.  M.  Cas. 
536  ;  Atkinson  v.  Maling.  2  T.  R.  462. 

English  Statutes  as  to  Form  and  Registration 
Construed.  —  Dickinson  v.  Kitchen,  8  El.  &  Bl. 
789,  92  E.  C.  L.  789 ;  Holderness  v.  Lamport, 
29  Beav.  129,  30  L.  J.  Ch.  489,  7  Jur.  N.  S. 
564,  9  W.  R.  327  ;  Whitfield  v.  Parfitt,  4  De  G. 
&  Sm.  240,  15  Jur.  852;  Parr  v.  Applebee,  7 
De  G.  M.  &  G.  585.  24  L.  J.  Ch.  767,  3  W.  R. 
645  ;  M'Larty  v.  Middleton,  4  L.  T.  N.  S.  852, 
affirmed  10  W.  R.  219;  The  Eastern  Belle,  33 
L.  T.  N.  S.  214,  3  Asp.  M.  Cas.  19;  Bell  v. 
Blyth,  L.  R.  4  Ch.  136,  38  L.  J.  Ch.  178.  17  W. 
R.  194,  19  L.  T.  N.  S.  662;  Black  v.  Williams, 
(1895)  1  Ch.  408,  64  L.  J.  Ch.  137,  13  Reports 
224,  43  W.  R.  346,  2  Manson  86  ;  The  Rose,  L. 
R.  4  A.  &  E.  6,  42  L.  J.  Adm.  11.  28  L.  T.  N. 
S.  291,  21  W.  R.  511  ;  The  Cathcart.  L.  R.  1  A. 

6  E.  314,  ifi  L.  T.  N.  S.  211;  Thompson  v. 
Smith,  1  Madd.  396  ;  Ex  p.  Jones,  2  Cromp.  & 
J.  513;  Bell  v.  London  Bank,  3  H.  &  N.  730, 
28  L.  J.  Exch.  116;  Chasteauneuf  v.  Capeyron 

7  App.  Cas.  127,  51  L.  J.  P.  C.  37,  46  L.  T. 
N.  S.  65  ;  Wilson  v.  Heather,  5  Taunt.  642,  1 
E.  C.  L.  218;  Coombes  v.  Mansfield,  3  Drew. 
193,  1  Jur.  N.  S.  270,  24  L.  J.  Ch.  513:  The 
Innisfallen,  L.  R.  1  A.  &  E.  72,  12  Jur.  N.  ' 
653,  35  I-  J.  Adm.  110.  See  also  Esson  v. 
Tarbell,  0  Cush.  (Mass.)  407. 

1.  Mortgagee  Entitled  to  Possession.  —  Foster 
v.  Perkins.  42  Me.  168.  See  also  The  J.  R. 
Lunt,  11  N.  Y.  Leg.  Obs.  137,  13  Fed.  Cas.  No. 
7,246. 

875  Volume  XXV. 


Sale  and  Transfer. 


SHIPS  AND  SHIPPING. 


Recording  Acts. 


himself,  and  he  is  not  entitled  to  charge  the  mortgagor  with  it.1 

c.  Right  to  Earnings.  —  The  mortgagee  has  no  right  to  the  earnings 
of  a  ship  before  he  takes  possession.  After  he  takes  possession  he  becomes 
the  owner  of  everything  representing  her  earnings.2 

d.  What  Included  in  Mortgage.  —  A  mortgage  of  a  ship  passes  to  the 
mortgagee  articles  necessary  to  the  navigation  of  the  ship  or  to  the  prosecu- 
tion of  the  adventure  which  were  on  board  at  the  date  of  the  mortgage,  and 
articles  brought  on  board  in- substitution  for  them  subsequently  to  the  mort- 
gage.3 In  the  case  of  a  bona  fide  repair,  wheie  old  material  is  replaced  with 
new  of  equal  or  greater  value,  the  mortgagor  has  a  right  to  dispose  of  the  old 
material  as  his  own;  but  where  no  such  disposition  is  made  of  it,  and  it  is 
suffered  to  remain  on  board  as  part  of  the  ship's  material,  and  is  capable  of 
being  used  in  some  form  in  the  navigation  of  the  vessel,  it  still  belongs  to  the 
ship  and  is  included  in  the  mortgage.4 

e.  Priorities.  —  Priorities  between  various  maritime  liens  and  mortgages 
are  discussed  in  another  title  in  this  work.5 

f.  Insurance.  —  The  right  of  mortgagors  and  mortgagees  to  insure  a  ship 
is  treated  elsewhere.6 

g.  BOTTOMRY.  —  Questions  arising  when  a  ship  is  pledged  by  a  bottomry 
contract  are  fully  discussed  elsewhere.7 

8.  Recording  Acts  —  a.  In  United  States  —  (i)  Provisions  of  Act  of  Con- 
gress. —  Congress  has  provided  that  no  bill  of  sale,  mortgage,  hypothecation, 
or  conveyance  of  any  vessel  or  part  of  any  vessel  of  the  United  States  shall 
be  valid  against  any  person  other  than  the  grantor  or  mortgagor,  his  heirs  and 
devisees,  and  persons  having  actual  notice  thereof,  unless  such  bill  of  sale  or 
other  conveyance  is  recorded  in  the  office  of  the  collector  of  customs  where 
such  vessel  is  registered  or  enrolled.8 


1.  Liability  of  Mortgagee  for  Loss.  —  Mar- 
riott v.  Anchor  Reversionary  Co.,  7  Jur.  N.  S. 
155,  affirmed  3  De  G.  F.  &  J.  177. 

2.  When  Mortgagee  Becomes  Entitled  to  Earn- 
ings. —  Willis  v.  Palmer,  7  C.  B.  N.  S.  340,  97 
E.  C.  L.  340,  6  Jur.  N.  S.  732;  Alexander  v. 
Simms,  5  De  G.  M.  &  G.  57  ;  In  re  Pride  of 
Wales,  15  L.  T.  N.  S.  606;  The  Benwell  Tower, 
72  L.  T.  N.  S.  664,  8  Asp.  M.  Cas.  15;  Curtis 
v .  Auber,  1  Jac.  &  W.  507  ;  Dobbyn  v.  Comer- 
ford,  10  Ir.  Ch.  327;  Belfast  Harbour  Com'rs 
v.  Lawther,  17  Ir.  Ch.  54;  Philips  v.  Ledley,  1 
Wash.  (U.  S.)  226,  19  Fed.  Cas.  No.  11,096; 
Tenney  v.  State  Bank,  20  Wis.  152.  See  also 
the  title  Contracts  of  Affreightment  and 
Charter-parties,  vol.  7,  p.  256. 

3.  What  Included  in  Mortgage  of  "  Ship."  — 
Coltman  v.  Chamberlain,  25  Q.  B.  D.  328.  See 
also  Ex  p.  Gould,  2  Mor.  Bankr.  Cas.  137. 

4.  Old  Material. — The  Canada,  7  Sawy.  (U. 
S.)  173. 

5.  See  the  title  Maritime  Liens,  vol.  19, 
p.  1123. 

6.  See  the  title  Marine  Insurance,  vol.  19, 
P-  945- 

7.  See  the  title  Bottomry  and  Respon- 
dentia, vol.  4,  p.  736. 

Invalid  Bottomry  Bond  Good  as  Mortgage.  — 

Greely  v.  Smith,  3  Woodb.  &  M.  (U.  S.) 
236. 

8.  Recording  Conveyance  Necessary.  —  Rev. 
Stat.  U.  S.,  §  4192.  See  also  the  following 
cases : 

United  States.  —  Hays  v.  Pacific  Mail  Steam- 
ship Co.,  17  How.  (U.  S.)  598;  White's  Bank 
v.  Smith,  7  Wall.  (U.  S.)  646;  Aldrich  v.  Mtna 
Co.,  8  Wall.  (U.  S.)  491;  Mott  v.  Ruckman,  3 


Blatchf.  (U.  S.)  71  ;  Thomas  v.  The  Kosciusko, 
11  N.  Y.  Leg.  Obs.  38,  23  Fed.  Cas.  No.  13,901  ; 
Hill  v.  The  Steamer  Golden  Gate,  Newb.  Adm. 
308;  Bofinger  v.  U.  S.,  18  Ct.  CI.  848;  The 
Schooner  Superior,  5  Sawy.  (U.  S.)  83,  23  Fed. 
Cas.  No.  13,626. 

Alabama.  —  Foster  v.  Chamberlain,  41  Ala. 
158. 

Maine.  —  Chadwick  v.  Baker,  54  Me.  9. 
Massachusetts.  —  Potter    v.    Irish,    10  Gray 
(Mass.)  416. 

Michigan.  —  Palmer  v.  Smith,  126  Mich.  352. 
Mississippi.  —  Shaw  v.  McCandless,  36  Miss. 
296. 

New  York.  —  Thomas  v.  Van  Vetchen,  (N. 
Y.  Super.  Ct.  Spec.  T.)  5  Abb.  Pr.  (N.  Y.)  458, 
6  Bosw.  (N.  Y.)  376;  Parker  v.  Jacot,  8  Bosw. 
(N.  Y.)  161. 

North  Carolina.  —  Lawrence  v.  Hodges,  92  N. 
Car.  672,  53  Am.  Rep.  436. 

Ohio.  —  Secrist  v.  German  Ins.  Co.,  19  Ohio 
St.  476. 

Act  Is  Constitutional.  —  White's  Bank  v. 
Smith,  7  Wall.  (U.  S.)  646:  Blanchard  v.  The 
Brig  Martha  Washington,  1  Cliff.  (U.  S.)  463  ; 
Foster  v.  Chamberlain.  41  Ala.  158;  Mitchell  v. 
Steelman,  8  Cal.  363  ;  Shaw  v.  McCandless,  36 
Miss.  296 ;  Lawrence  v.  Hodges,  92  N.  Car. 
672,  S3  Am.  Rep.  436  ;  Secrist  v.  German  Ins. 
Co.,  19  Ohio  St.  476. 

Attachment  Creditors  Not  Protected  by  Act. 
It  seems  that  the  statute  was  designed  only  to 
protect  persons  who  have  dealt  on  the  faith  of 
the  recorded  title,  and  as  to  whom  the  admis- 
sion of  unrecorded  titles  to  their  detriment 
would  work  a  fraud.  It  does  not  enable  mere 
attaching  creditors  to  oppose  equities  which  are 
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(2)  Federal  legislation  Exclusive.  — As  to  vessels  of  the  United  States, 
this  act  supersedes  the  provisions  of  state  statutes  on  the  subject.1  Convey- 
ances of  other  vessels  may  be  recorded  as  provided  by  state  legislation.* 
Before  a  vessel  is  registered  or  enrolled,  a  mortgage  on  it  will  be  valid  if 
recorded  agreeably  with  the  laws  of  the  state  where  it  belongs;  3  and  it  has 
been  held  that  where,  before  a  vessel  has  been  registered  or  enrolled  as  a  vessel 
of  the  United  States,  a  mortgage  is  executed  thereon  and  duly  recorded 
according  to  the  state  law,  it  will  be  valid  against  a  person  purchasing  the 
vessel  for  value,  and  without  actual  notice  of  the  mortgage,  after  the  vessel 
has  been  enrolled,  although  such  mortgage  is  not  recorded  in  accordance  with 
the  federal  statute.4  It  has  been  held,  however,  that  a  mortgage  made  before 
a  vessel  was  enrolled,  but  not  recorded  until  after  such  enrolment,  and  then 
recorded  according  to  the  provisions  of  a  state  statute,  was  invalid  against  a 
purchaser  without  actual  notice.5 

(3)  To  What  Vessels  Applicable.  —  This  statute  is  applicable  only  to  vessels 
of  the  United  States;  that  is,  to  vessels  which  have  been  duly  registered  or 
enrolled.6  The  conveyance  of  a  vessel  which  has  been  enrolled  must  be 
recorded  in  accordance  with  these  provisions  though  such  vessel  is  engaged 
solely  in  the  internal  commerce  of  a  state.7 

(4)  Place  to  Record.  —  The  bill  of  sale  or  other  conveyance  should  be 
recorded  in  the  office  of  the  collector  of  the  vessel's  home  port;  not  in  the 
port  of  last  registry  or  enrolment,  when  it  is  not  such  home  port.8 

(5)  Against  Whom  Unrecorded  Conveyance  Valid.  —  A  conveyance  of  a 
vessel  of  the  United  States  is  not,  as  against  the  parties  thereto  and  such  per- 
sons as  have  actual  notice  thereof,  rendered  invalid  by  a  failure  to  record  it  in 
accordance  with  the  provisions  of  this  act.9 


valid  against  their  debtor.  Ft.  Pitt  Nat.  Bank 
v.  Williams,  43  La.  Ann.  418. 

Assignment  for  Benefit  of  Creditors  Must  Be  Re- 
corder. —  Haug  v.  Detroit  Third  Nat.  Bank,  77 
Mich.  474. 

Charter-party  Apparently  Need  Not  Be  Recorded. 

—  Mott  v.  Ruckman,  3  Blatchf.  (U.  S.)  71,  17 
Fed.  Cas.  No.  9,881. 

Failure  to  Index  Does  Not  Destroy  Priority.  — 
The  W.  B.  Cole,  49  Fed.  Rep.  587,  (C.  C.  A.) 
59  Fed.  Rep.  182. 

Right  of  Clerk  of  Superior  Court  to  Take  Ac- 
knowledgment. —  Lawrence  v.  Hodges,  92  N. 
Car.  672,  53  Am.  Rep.  436. 

Validity  of  Unrecorded  Equitable  Title.  —  Rich- 
ardson v.  Montgomery,  49  Pa.  St.  203. 

Effect  upon  Domestic  Mortgage.  —  The  statute 
does  not  give  to  a  domestic  mortgage  a  force  or 
validity  which  it  did  not  have  by  the  law  of  the 
place  where  it  was  executed.  Srodes  v.  The 
Steamboat  Collier,  2  Pittsb.  (Pa.)  318,  22  Fed. 
Cas.  No.  13,272a. 

Liens  under  State  Laws  Not  Defeated.  —  The 
Thorsen  v.  The  Schooner  J.  B.  Martin,  26  Wis. 
488,  7  Am.  Rep.  91. 

The  Grantor  in  a  Bill  of  Sale  is  not  prejudiced 
because  the  grantee  neglected  to  have  it  re- 
corded.   Hurd  v.  Reeve,  12  Fed.  Cas.  No.  6,917. 

Purchaser  for  Valuable  Consideration  from  Legal 
Owner  of  Record  Protected.  —  The  Schooner 
Superior,  5  Sawy.  (U.  S.)  83. 

A  Recorded  Bill  of  Sale  from  a  Part  Owner  is  a 
valid  notice  to  creditors  that  be  has  parted  with 
his  interest.    Adams  v.  Carroll.  85  Pa.  St.  209. 

1.  State  Laws  Superseded. — White's  Bank  v. 
Smith,  7  Wall.  (U.  S.)  646;  Aldrich  v.  Kixna. 
Co.,  8  Wall.  (U.  S.)  491  ;  The  Vigilancia,  (C.  C. 
A.)  73  Fed.  Rep.  452;  Fontaine  v.  Beers,  19 


Ala.  722;  Robinson  v.  Rice,  3  Mich.  235;  Haug 
v.  Detroit  Third  Nat.  Bank,  77  Mich.  474  ;  Shaw 
v.  McCandless,  36  Miss.  296 ;  Folger  v.  Folger, 
16  Hun  (N.  Y.)  512. 

2.  When  State  Laws  Apply. —  The  Canal  Boat 
Independence,  9  Ben.  (U.  S.)  395,  13  Fed.  Cas. 
No.  7,013;  Veazie  v.  Somerby,  5  Allen  (Mass.) 
280;  Best  v.  Staple,  61  N.  Y.  71;  Karr  v. 
Schade,  7  Lea  (Tenn.)  294. 

3.  Mortgages  Prior  to  Enrolment.  —  Foster  v. 
Perkins,  42  Me.  168;  Perkins  v.  Emerson,  59 
Me.  319. 

4.  Stinson  v.  Minor,  34  Ind.  89. 

5.  Perkins  v.  Emerson.  59  Me.  319. 

6.  Applicable    to    United    States  Vessels.  — 

White's  Bank  v.  Smith,  7  Wall.  (U.  S.)  646; 
Thurber  v.  The  Sloop  Fannie,  8  Ben.  (U.  S.) 
429,  23  Fed.  Cas.  No.  14.014;  Davidson  v.  Gor- 
ham,  6  Cal.  343  ;  Veazie  v.  Somerby,  5  Allen 
(Mass.)  280;  Richardson  v.  Montgomery,  49 
Pa.  St.  203.  See  also  Best  v.  Staple,  61  N. 
Y.  71. 

Not  Applicable  to  Canalboats  or  Scows.  —  Hicks 
V.  Williams,  17  Barb.  (N.  Y.)  523;  Witherbee 
V.  Taft,  si  N.  Y.  App.  Div.  87. 

7.  When  Applicable  to  Vessel  Engaged  Solely  in 
Internal  Commerce.  —  Lawrence  v.  Hodges,  92 
N.  Car.  672,  S3  Am.  Rep.  436. 

8.  Place  to  Record  —  Home  Port.  —  White's 
Bank  v.  Smith,  7  Wall.  (U.  S.)  646,  disapprov- 
ing Chadwick  v.  Baker,  54  Me.  9,  and  Potter  v. 
Irish,  10  Gray  (Mass.)  416;  Blanchard  v.  The 
Brig  Martha  Washington,  1  Cliff.  (U.  S.)  463, 
3  Fed.  Cas.  No.  1,513.  See  also  Lawrence  v. 
Hodges,  02  N.  Car.  672,  53  Am.  Rep.  436. 

9.  Validity  of  Unrecorded  Conveyance.  —  Hozey 
v.  Buchanan,  16  Pet.  (U.  S.)  215;  Moore  v. 
Simonds,  100  U.  S.  145;  Calais  Steamboat  Co. 
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b.  In  England.  —  The  recording  of  conveyances  of  vessels  is  provided 
for  in  England  by  Act  of  Parliament.1 

9.  Transfer  of  Licensed  Vessels.  —  It  is  provided  by  Act  of  Congress  that 
whenever  a  licensed  vessel  is  transferred  to  any  person  who  is  not  at  the  time 
of  the  transfer  a  citizen  of  the  United  States,  such  vessel  shall  be  forfeited.8 
The  sale  of  a  licensed  vessel  to  a  foreigner  is  not,  however,  void.3 

10.  Sales  by  Shipbrokers.  —  Sales  and  other  transfers  of  ships  are  frequently 
effected  through  the  agency  of  brokers,  who  receive  commissions  for  their 
services.4    In  such  transactions  the  general  doctrines  of  agency  are  applicable.5 

Ill,  Ownership  and  Control  —  1.  Contracts  for  Construction  and  Title  to 
Vessels.  —  A  contract  for  building  a  ship  or  supplying  materials  for  her  con- 
struction while  on  the  ways  is  not  a  maritime  contract.6  But  the  materials 
which  constitute  the  ship  become  one  as  soon  as  she  leaves  the  ways  and  her 
keel  strikes  the  water,  and  contracts  thereafter  made  in  relation  to  work  in 
her  construction  are  maritime.7  A  ship  is  always  the  same  vessel  in  law  where 
any  substantial  portion  of  the  frame  or  skeleton  of  the  vessel  is  built  upon 
and  remains  intact.8    But  the  vessel  is  a  new  vessel  where  the  timbers  are  first 


v.  Scudder,  2  Black  (U.  S.)  372;  The  John  T. 
Moore,  3  Woods  (U.  S.)  61,  13  Fed.  Cas.  No. 
7,430;  The  W.  B.  Cole,  49  Fed.  Rep.  587,  (C.  C. 
A.)  59  Fed.  Rep.  182;  Fontaine  v.  Beers,  19 
Ala.  722;  Parker  v.  Jacot,  8  Bosw.  (N.  Y.)  161  ; 
Cape  Fear  Steamboat  Co.  v.  Conner,  3  Rich.  L. 
(S.  Car.)  335  ;  Hobbs  v.  The  Steamboat  Inter- 
change, 1  W.  V a.  57. 

Actual  Notice  Necessary. —  Secrist  v.  German 
Ins.  Co.,  19  Ohio  St.  476. 

Burden  of  Proof  as  to  Notice.  —  The  burden  is 
upon  a  mortgagee  who  has  failed  to  record  his 
mortgage  to  show  that  a  subsequent  purchaser 
had  notice  of  his  mortgage,  and  therefore  pur- 
chased subject  to  it.  The  Richard  J.  Carney, 
( C.  C.  A.)  S3  Fed.  Rep.  927. 

Recorded  Conveyance  BindiDg  upon  All  Persons. 
—  The  Grace  Greenwood,  2  Biss.  (U.  S.)  131, 
10  Fed.  Cas.  No.  5,652. 

1.  English  Recording  Act.  —  Batthyany  v. 
Bouch,  50  L.  J.  Q.  B.  421,  44  L.  T.  N.  S.  177, 
29  W.  R.  665  ;  Hughes  v.  Morris,  2  De  G.  M.  & 
G.  349,  16  Jur.  603;  Liverpool  Borough  Bank 
v.  Turner,  2  De  G.  F.  &  J.  502,  30  L.  J.  Ch. 
379;  Boyson  v.  Gibson,  4  C.  B.  121,  56  E.  C.  L. 
121,  16  L.  J.  C.  PI.  147;  Armstrong  v.  Arm- 
strong, 21  Beav.  78,  1  Jur.  N.  S.  859;  Orr  v. 
Dickinson,  Johns.  Ch.  (Eng.)  1,  5  Jur.  N.  S. 
672 ;  The  Valiant.  1  W.  Rob.  64 ;  Coombes  v. 
Mansfield,  3  Eq.  566,  1  Jur.  N.  S.  270 ;  Mc- 
Calmont  v.  Rankin,  2  De  G.  M.  &  G.  403,  14 
Jur.  475 ;  Brewster  v.  Clarke,  2  Meriv.  75  ; 
Hodgson  v.  Brown,  2  B.  &  Aid.  427;  Mossf. 
Charnock,  2  East  399 ;  Swainston  v.  Clay,  3 
De  G.  J.  &  S.  558;  Union  Bank  v.  Lenanton,  3 
C.  P.  D.  243  ;  Gapp  v.  Bond,  19  Q.  B.  D.  200 ; 
Stapleton  v.  Haymen,  2  H.  &  C.  918,  10  Jur. 
N.  S.  497- 

2.  Forfeiture  of  Licensed  Vessel  by  Transfer  to 
Foreigner,  —  Rev.  Stat.  U.  S.,  §  4377 ;  The 
Schooner  Two  Friends,  1  Gall.  (U.  S.)  ti8; 
The  Sloop  Julia,  1  Gall.  (U.  S.)  233;  U.  S.  v. 
Schooner  Mars.  1  Gall.  (U.  SO  237;  The  Boat 
Eliza,  2  Gall.  (U.  S.)  4:  Philips  v.  Ledley.  1 
Wash.  (U.  S.)  226;  The  Sloop  Active  v.  U.  S., 
7  Cranch  (U.  S.)  100;  U.  S.  v.  Schooner  Hawke, 
Bee  Adm.  34 ;  U.  S.  v.  Schooner  Parvntha 
Davis,  1  Cliff.  (U.  S.)  532;  The  Schooner 
Nymph.  1  Suran.  (U.  S.)  516. 


By  the  United  States  Licensing  Act  of  Feb. 
18,  1793  (1  U.  S.  Stat,  at  L.  305,  c.  8),  no 
coaster  can  be  sold  in  a  foreign  port  unless  her 
license  be  previously  surrendered  ;  nor  is  her 
American  character  changed  by  such  transfer. 
U.  S.  v.  Schooner  Hawke,  Bee  Adm.  34. 

3.  Sale  Valid.  —  Philips  v.  Ledley,  1  Wash. 
(U.  S.)  226,  19  Fed.  Cas.  No.  11,096. 

4.  Shipbrokers. —  White  v.  Munro,  3  Sc.  Sess. 
Cas.  (4th  ser.)  1011;  Roberts  v.  Jackson,  2 
Stark.  225,  3  E.  C.  L.  387  ;  Mestaer  v.  Atkins, 

1  Marsh.  76,  5  Taunt.  381,  1  E.  C.  L.  135;  Holl 
v.  Pinsent,  6  Moo.  228,  17  E.  C.  L.  38;  Smith 
v.  Bouthcher,  1  C.  &  K.  573,  47  E.  C.  L.  573  ; 
Dalton  v.  Irvin,  4  C.  &  P.  289,  19  E.  C.  L.  389; 
Brown  v.  Nairne,  9  C.  &  P.  204,  38  E.  C.  L.  80 ; 
Winter  v.  Mair,  3  Taunt.  531  ;  Haines  v.  Busk, 
5  Taunt.  521,  1  E.  C.  L.  175,  1  Marsh.  191  ; 
Gibbons  v.  Rule,  4  Bing.  307,  13  E.  C.  L.  444; 
Broad  v.  Thomas,  7  Bing.  99,  20  E.  C.  L.  62,  4 
M.  &  P.  732,  4  C.  &  P.  338,  19  E.  C.  L.  412; 
Cunard  v.  Van  Oppen,  1  F.  &  F.  716;  Bovill  v. 
Hammond,  9  Dowl.  &  R.  186;  Young  v.  Neill, 
32  Beav.  529,  9  Jur.  N.  S.  976  ;  Graves  v.  Legg, 

2  H.  &  N.  210,  3  Jur.  N.  S.  519,  26  L.  J.  Exch. 
316;  Anderson  v.  Hillies,  12  C.  B.  499,  74  E.  C. 
L.  499,  16  Jur.  819,  21  L.  J.  C.  PI.  150;  Read  v. 
Rann,  10  B.  &  C.  438,  21  E.  C.  L.  106;  Hall  v. 
Benson,  7  C.  &  P.  711,  32  E.  C.  L.  702;  Wilkin- 
son v.  Martin,  8  C.  &  P.  1,  34  E.  C.  L.  267; 
Burnett  v.  Bouch,  9  C.  &  P.  620,  38  E.  C.  L. 
256 ;  Hill  v.  Kitching,  3  C.  B.  299,  54  E.  C.  L. 
299.  15  L.  J.  C.  PI.  251  :  Cohen  v.  Paget,  4 

-  Campb.  96 ;  Harding  v.  Hagar,  63  Me.  515. 
See  also  the  titles  Brokers,  vol.  4.  p.  959 ; 
Contracts  of  Affreightment  and  Charter- 
parties,  vol.  7,  p.  1 7  r . 

5.  See  the  title  Agency,  vol.  1,  p.  930. 

6.  Building  Contract  Not  Maritime. —  People's 
Ferry  Co.  v.  Beers.  20  How.  (U.  S.)  400; 
Roach  v.  Chapman,  22  How.  (U.  S.)  129; 
Foster  v.  Ellis,  5  Ben.  (U.  S.)  83,  9  Fed.  Cas. 
No.  4.968. 

7.  Contracts  After  Launching  Are  Maritime.  — 

The  Eliza  Ladd,  3  Sawy.  (U.  S.)  519. 

8.  Original  Frame.  —  U.  S.  v.  The  Steamer 
Grace  Mead,  2  Hughes  (U.  S.)  83,  25  Fed.  Cas. 
No.  15,243.  See  also  The  Eliza  Ladd,  3  Sawy. 
(U.  S.)  519. 

878  Volume  XXV. 


Ownership  and  Control. 


SHIPS  AND  SHIPPING. 


Relation  of  Part  Owners. 


dislocated  before  being  used,  though  the  model  is  the  same  as  that  of  the  old 
vessel.1  The  title  to  a  vessel  depends  upon  the  title  to  the  materials  used  in 
her  construction.  If  one  builds  a  vessel  from  the  very  keel  with  the  materials 
of  another,  the  vessel  belongs  to  the  owner  of  the  materials.  If,  however,  one 
repairs  his  vessel  with  another's  materials,  the  property  in  the  vessel  remains 
in  him.2  Under  a  contract  for  building  an  entire  vessel,  no  property  vests 
in  the  party  for  whom  she  is  built  until  she  is  ready  for  delivery  and  has  been 
accepted  or  approved  by  such  party.3  The  rule  seems  to  be  the  same  where 
the  vessel  is  built  under  the  inspection  of  a  superintendent  appointed  by  the 
person  for  whom  she  is  built.4  It  may  be  agreed  between  the  parties,  how- 
ever, that  the  title  shall  be  in  the  person  for  whom  the  vessel  is  built.5 
Where  the  contract  has  been  completed,  and  the  vessel  has  been  delivered  to 
the  party  for  whom  she  was  built,  and  has  been  approved  by  him,  the  property 
vests  in  such  party.6 

2.  Relation  of  Part  Owners  —  a.  Interest  in  Vessel.  —  There  may  be  a 
partnership  7  as  well  as  a  cotenancy  in  a  vessel.  The  determination  of  the 
question  whether  a  person  is  to  be  considered  as  a  part  owner  or  as  a  partner 


1.  Same  Model. —  U.  S.  v.  The  Steamer  Grace 
Mead,  2  Hughes  (U.  S.)  83,  25  Fed.  Cas.  No. 
15,243. 

2.  Title  to  Materials  Determines  Title  to  Vessel. 

—  Coursin's  Appeal,  79  Pa.  St.  220.  Compare 
The  Holder  v.  Borden,  1  Sprague  (U.  S.)  144. 

3.  Property  Remains  in  Builder  —  England.  — 
Mucklow  v.  Mangles,  1  Taunt.  318;  Stringer  v. 
Murray,  2  B.  &  Aid.  248.  See  also  Walker  v. 
Preswick,  2  Ves.  622. 

United  States.  —  Scudder  v.  Calais  Steamboat 
Co.,  1  Cliff.  (U.  S.)  378;  U.  S.  v.  Tillotson,  1 
Paine  (U.  S.)  306;  The  Abby  Whitman,  17  Law 
Rep.  322,  1  Fed.  Cas.  No.  15. 

Massachusetts.  —  Glover  v.  Austin,  6  Pick. 
(Mass.)  209;  Williams  v.  Jackman,  16  Gray 
(Mass.)  514. 

New  Jersey.  —  Stevens  v.  Shippen,  29  N.  J. 
Eq.  602;  Elliott  v.  Edwards,  35  N.  J.  L.  265,36 
N.  J.  L.  449,  13  Am.  Rep.  463. 

New  York.  —  Merritt  v.  Johnson,  7  Johns. 
(N.  V.)  473,  s  Am.  Dec.  289;  Johnson  v.  Hunt, 
11  Wend.  (N.  Y.)  139;  Andrews  v.  Durant,  11 
N.  Y.  35,  62  Am.  Dec.  55  ;  Low  v.  Austin,  20 
N.  Y.  181. 

Pennsylvania. —  Scull  v.  Shakespear,  75  Pa. 
St.  297. 

Wisconsin.  —  Haney  v.  The  Schooner  Rosa- 
belle,  20  Wis.  247. 
Part  Payment  Does  Not  Cause  Property  to  Pass. 

—  Mucklow  v.  Mangles,  1  Taunt.  318;  The  Sam 
Slick,  1  Sprague  (U.  S.)  289,  21  Fed.  Cas.  No. 
12,283  ;  Andrews  v.  Durant,  11  .N.  Y.  35,  62  Am. 
Dec.  55  ;  Haney  v.  The  Schooner  Rosabelle,  20 
Wis.  247.  But  see  Moody  v.  Brown,  34  Me. 
107,  56  Am.  Dec.  640. 

An  Executory  Sale  of  an  interest  in  a  vessel 
yet  to  be  built  passes  no  interest  in  the  vessel 
when  it  comes  into  existence  as  against  a  sub- 
sequent purchaser  who  has  no  notice  of  the 
prior  sale.  Seymour  v.  Montgomery,  4  Abb. 
App.  Dec.  (N.  Y.)  207. 

Where  a  Vessel  Is  Lost  Before  Delivery,  the 
builder  must  refund  advances.  Henckell  v. 
Swan.  17  Sc.  Sess.  Cas.  (4th  ser.)  252. 

Time  of  Delivery.- — Curtis  v.  Brewer,  17  Pick. 
(Mass.)  513. 

Place  of  Delivery. —  Sporvner  v.  Baxter,  16 
Pick.  (Mass.)  409. 


An  Incomplete  Vessel  may  be  the  subject  of 
sale  as  the  work  progresses.  Holderness  v. 
Rankin,  2  De  G.  F.  &  J.  258,  6  Jur.  N.  S.  903  ; 
The  Revenue  Cutter  No.  1,  Brown  Adm.  76,  20 
Fed.  Cas.  No.  11,713. 

Materials  Not  Actually  Incorporated  in  the  ves- 
sel or  appropriated  to  her  by  work  actually  done 
thereon  to  fit  them  for  the  vessel  do  not  pass 
with  the  vessel.  Seath  v.  Moore,  11  App.  Cas. 
350,  54  L.  T.  N.  S.  690;  Baker  v.  Gray,  17  C.  B. 
462,  84  E.  C.  L.  462,  2  Jur.  N.  S.  400.  See  also 
Goss  v.  Quinton,  3  M.  &  G.  827,  42  E.  C.  L.  430, 
7  Jur.  901. 

4.  Building  Superintended  by  Purchaser. —  The 

Revenue  Cutter  No.  2,  4  Sawy.  (U.  S.)  143,  20 
Fed.  Cas.  No.  11,714;  Williams  v.  Jackman,  16 
Gray  (Mass.)  514:  Stevens  v.  Shippen,  29  N.J. 
Eq.  602;  Merritt  v.  Johnson,  7  Johns.  (N.  Y.) 
473,  5  Am.  Dec.  289;  Andrews  v.  Durant,  11  N. 
Y.  35,  62  Am.  Dec.  55.  Compare  Woods  v.  Rus- 
sell, 5  B.  &  Aid.  942,  7  E.  C.  L.  310;  Clarke  v. 
Spence,  4  Ad.  &  El.  448,  31  E.  C.  L.  107  ;  Laid- 
ler  v.  Burlingson,  2  M.  &  W.  602  ;  Scudder  v. 
Calais  Steamboat  Co..  1  Cliff.  (U.  S.)  378. 

5.  Agreement  as  to  Title.  — M'Bain  v.  Wallace, 
6  App.  Cas.  588,  45  L.  T.  N.  S.  261  ;  Reid  v. 
Fairbanks,  13  C.  B.  692,  76  E.  C.  L.  692,  1  C.  L. 
Rep.  787,  17  J«r.  918,  22  L.  J.  C.  PI.  206;  Ex  p. 
Lambton,  32  L.  T.  N.  S.  380,  L.  R.  10  Ch.  405, 
affirming  32  L.  T.  N.  S.  205  ;  Glover  v.  Austin, 
6  Pick.  (Mass.)  209.  See  also  Clarke  v.  Milwall 
Dock  Co..  53  L.  T.  N.  S.  316. 

6.  Property  Vests  on  Delivery. —  Scudder  v. 
Calais  Steamboat  Co.,  1  Cliff.  (U.  S.)  378; 
Andrews  v.  Durant,  11  N.  Y.  35,  62  Am.  Dec. 
55.  See  also  Brewer  v.  Duncan,  20  Sc.  Sess. 
Cas.  (4th  ser.)  230. 

7.  Partnership  in  Vessel. —  Wright  v.  Hunter, 
1  East  20;  Campbell  v.  Mullett,  2  Swanst.  551  ; 
Doddington  v.  Hallet,  1  Ves.  497  ;  Donovan  v. 
Dymond,  3  Woods  (U.  S.)  141  ;  Jones  v. 
Pitcher,  3  Stew.  &  P.  (Ala.)  135,  24  Am.  Dec. 
716;  Jones  v.  Sims,  6  Port.  (Ala.)  138;  Nugent 
v.  Locke,  4  Cal.  318;  Hewitt  v.  Sturdevant,  4 
R.  Mon.  (Ky.)  459:  Lamb  v.  Durant.  12  Mass. 
54,  7  Am.  Dec.  31  ;  Patch  v.  Wheatland.  8  Allen 
(Mass.)  102;  Mumford  v.  Nicoll,  20  Johns. 
(N.  Y.)  611  :  Knox  v.  Campbell,  1  Pa.  St.  366, 
44  Am.  Dec.  139.    See  also  Lacoste  v.  Sellick, 
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in  a  vessel  depends  on  circumstances.  Cotenancy  is  the  general  relation 
between  shipowners;  partnership  is  the  exception,1  and  must  be  affirmatively 
shown.2  Where  there  is  no  other  relation  between  part  owners  than  that 
arising  out  of  the  joint  ownership,  they  hold  as  tenants  in  common,  and  not 
as  partners,3  and  the  privileges  and  limitations  of  that  interest  at  common 
law  will  apply.4  Each  may  sell  his  interest  at  pleasure,5  and  neither  can  sell 
the  interest  of  the  other  without  his  consent.6  Part  owners  may  always 
show  in  what  proportion  they  hold,7  and  in  the  absence  of  evidence  to  the 
contrary  it  will  be  presumed  that  they  hold  in  equal  rights,8  though  this  pre- 
sumption is  rebutted  by  insurance  in  different  proportions.9 

b.  Interest  in  Employment.  —  Whatever  may  be  the  relation  of  parties 
as  to  the  title  to  a  vessel,  they  may  nevertheless  be  jointly  interested  in  her 


i  La.  Ann.  336 ;  Julio  v.  Ingalls,  1  Allen 
(Mass.)  41  ;  Williams  v.  Lawrence,  53  Barb. 
(N.  Y.)  320. 

Where  Partnership  Funds  Are  Invested  in  the 
purchase  of  a  vessel  and  there  are  no  positive 
stipulations  to  the  contrary,  the  owners  will 
hold  as  partners.  Allen  v.  Hawley,  6  Fla.  142, 
63  Am.  Dec.  198. 

An  Agreement  to  Run  a  Ship  on  Shares  does  not 
make  the  co-owners  partners  with  respect  to 
the  vessel.  The  Larch,  2  Curt.  (U.  S.)  434 ; 
The  Daniel  Kaine,  35  Fed.  Rep.  787 ;  Hopkins 
v.  Forsyth,  14  Pa;  St.  38,  53  Am.  Dec.  513. 
Compare  Dry  v.  Boswell,  1  Campb.  329. 

Effect  of  Change  of  Partners. —  Every  change  in 
the  ownership  of  a  boat  while  she  is  engaged  in 
carrying  passengers  and  merchandise  for  hire 
dissolves  the  existing  partnership  and  creates 
a  new  one.  The  retiring  partner  remains  bound 
for  debts  already  contracted,  but  cannot  be  made 
responsible  for  new  debts.  Violett  v.  Fairchild, 
6  La.  Ann.  193. 

1.  Cotenancy  Is  General  Relationship.  —  See 
the  title  Joint  Tenants  and  Tenants  in  Com- 
mon, vol.  17,  p.  665,  and  see  Green  v.  Briggs,  6 
Hare  395 ;  Foster  v.  Steamboat  Pilot  No.  2, 
Newb.  Adm.  215;  Lape  v.  Parvin,  2  Disney 
(Ohio)  560. 

2.  Partnership  Must  Be  Specially  Shown.  —  The 

Daniel  Kaine,  35  Fed.  Rep.  786;  Macy  v.  De 
Wolf,  3  Woodb.  &  M.  (U.  S.)  193,  16  Red.  Cas. 
No.  8,933 ;  Harding  v.  Foxcroft,  6  Me.  76 ; 
Knowlton  v.  Reed,  38  Me.  246 ;  Paynter  v. 
Paynter,  7  Phila.  (Pa.)  336. 

3.  Tenants  in  Common — England.  —  Ex  p. 
Harrison,  2  Rose  76  ;  Green  v.  Briggs,  6  Hare 
395;  Buxton  v.  Snee,  1  Ves.  154;  Helme  v. 
Smith,  7  Bing.  709,  20  E.  C.  L.  300,  5  M.  &  P. 
744 ;  Ex  p.  Young,  2  Ves.  &  B.  242. 

United  States.  —  The  Ole  Oleson,  20  Fed. 
Rep.  384  ;  Magruder  v.  Bowie,  2  Cranch  (U.  S.) 
577,  16  Fed.  Cas.  No.  8,964;  Montell  v.  The 
William  H.  Rutan,  1  Int.  Rev.  Rec.  125,  17  Fed. 
Cas.  No.  9,724 ;  Revens  v.  Lewis,  2  Paine  (U. 
S.)  202,  20  Fed.  Cas.  No.  11,711;  The  Daniel 
Kaine,  35  Fed.  Rep.  785.  See  also  Neivell  v. 
Nixon,  4  Wall.  (U.  S.)  572. 

Alabama.  —  Donald  v.  Hewitt,  33  Ala.  534, 
73  Am.  Dec.  431. 

Florida.  —  Allen  v.  Hawley,  6  Fla.  142,  63 
Am.  Dec.  198;  Hyer  v.  Caro,  17  Fla.  332. 

Kentucky.  —  Hewitt  v.  Sturdevant,  4  B.  Mon. 
(Ky.)  453  ;  Patterson  v.  Chalmers,  7  B.  Mon. 
(Ky.)  598. 

Louisiana.  —  Pickerell  v.  Fisk,  11  La.  Ann. 
277;  Owens  v.  Davis,  15  La,  Ann.  22. 


Maine.  —  McLellan  v.  Cox,  36  Me.  95,  58 
Am.  Dec.  736. 

Maryland.  —  Milburn  v.  Guyther,  8  Gill. 
(Md.)  92,  50  Am.  Dec.  681. 

Massachusetts.  —  Lamb  v.  Durant,  12  Mass. 
56,  7  Am.  Dec.  31. 

Michigan. —  Sheehan  v.  Dalrymple,  19  Mich. 
241. 

New  Jersey.  —  Williams  v.  Sheppard,  13  N. 
J.  L.  76. 

New  York.  —  Bishop  v.  Edmiston,  (Supm. 
Ct.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  466;  Mumford 
v.  Nicoll,  20  Johns.  (N.  Y.)  611;  Bucknam  v. 
Brett,(Supm.  Ct.  Gen.  T.)22  How.  Pr.(N.  Y.)233. 

Pennsylvania.  —  Knox  v.  Campbell,  1  Pa.  St. 
366,  44  Am.  Dec.  139;  Coursin's  Appeal,  79  Pa. 
St.  229 ;  Adams  v.  Carroll,  85  Pa.  St.  209 ; 
Croasdale  v.  Von  Boyneburgk,  195  Pa.  St.  377. 

Joinder  in  Action.  —  Where  the  several  owners 
of  a  vessel  are  tenants  in  common,  they  must 
join  or  be  joined  in  an  action  by  or  against 
them  as  such.  Wright  v.  Marshall,  3  Daly  (N. 
Y.)  331.  But  it  has  been  held  that  each  might 
maintain  a  separate  action  against  the  ship's 
husband  for  his  proportion  of  the  vessel's  earn- 
ings. Magruder  v.  Bowie,  2  Cranch  (U.  S.) 
577,  16  Fed.  Cas.  No.  8,964. 

4.  Sedgworth  v.  Overend,  7  T.  R.  275.  And 
see  generally  the  title  Joint  Tenants  and  Ten- 
ants in  Common,  vol.  17,  p.  646. 

A  Surviving  Part  Owner  may  bring  trover  for 
the  whole  ship.  Dockwray  v.  Dickenson,  Comb. 
366. 

5.  Right  to  Sell  Interest. —  Bradshaw  v.  The 
Sylph,  3  Fed.  Cas.  No.  1,791  ;  Tunno  v.  The 
Betsina,  5  Am.  L.  Reg.  406,  24  Fed.  Cas.  No. 
14.236  ;  Jones  v.  Scott,  2  Ala.  58  ;  Jones  v.  Sims, 
6  Port.  (Ala.)  138;  Croasdale  v.  Von  Boyen- 
burgk,  195  Pa.  St.  377. 

6.  No  Right  to  Sell  Another's  Interest.  — 
Bradshaw  v.  The  Sylph,  3  Fed.  Cas.  No.  1,791  ; 
Graham  v.  Cook,  48  Ala.  103  ;  Lamb  v.  Durant, 
12  Mass.  56.  7  Am.  Dec.  31  :  Mumford  v.  Nicoll, 
20  Johns.  (N.  Y.)  622;  Coursin's  Appeal,  79 
Pa.  St.  220. 

7.  Amount  of  Interest. —  Ex  p.  Jones,  4  M.  & 
S.  450;  Whiton  v.  Spring,  74  N.  Y.  169. 

8.  Presumption  of  Equality  of  Interest.  — 
Alexander  v.  Dowie,  1  H.  &  N.  152,  37  Eng.  L. 
&  Eq.  549  ;  The  Ship  Betsey,  23  Ct.  CI.  277. 

If  two  or  more  persons  agree  to  have  a  ship 
built,  they  will  be  presumed  to  own  equally, 
unless  some  different  proportion  is  agreed  on. 
Glover  7'.  Aiistin,  6  Pick.  (Mass.)  221. 

9.  Insurance  in  Different  Proportions.  —  The 
Ship  Betsey,  23  Ct.  CI.  277. 
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use  and  employment;  and  in  such  case  the  law  as  to  her  earnings  follows  the 
general  law  of  partnership  as  to  each  particular  venture.1  The  question 
whether  they  are  partners  in  the  employment  of  the  vessel  depends  upon  the 
circumstances  of  the  particular  case.  If  two  persons  agree  to  prosecute  a 
voyage  in  a  vessel  jointly,  each  contributing  services  and  time,  and  sharing  in 
profits  and  losses,  they  are  partners  in  such  venture.3  But  where  they  own 
both  ship  and  cargo  in  distinct  proportions,  without  any  agreement  to  share 
profit  or  loss,  they  are  not  partners  in  a  return  cargo  purchased  with  the 
proceeds  of  the  outward  cargo.3 

3.  Rights  and  Liabilities  of  Part  Owners  Inter  Se  —  a.  As  Partners.  — 
Where  the  owners  hold  title  to  a  vessel  in  the  partnership  relation,  the  rules 
governing  ordinary  partnerships  apply.  Each  partner  may  deal  with  the  ship 
like  any  other  chattel  of  the  firm.4  One  partner  may  bind  the  firm  by 
chartering  the  ship  on  its  behalf,5  or  he  may  sell  6  or  mortgage  7  the  interest 
of  the  firm  in  the  vessel,  and  it  is  immaterial  whether  this  is  done  by  signing 
the  name  of  the  firm  or  the  name  of  each  partner  separately.8 

b.  As  Tenants  in  Common.  —  A  part  owner  cannot  deal  with  the  title  to 
the  vessel  as  a  whole,  but  he  may  sell  or  mortgage  his  share  without  consent 
of  the  other  owner  or  owners,  free  from  liens  or  claims  of  the  others  as  part 
owners  for  advances  or  disbursements.9  An  unauthorized  sale  of  the  whole 
by  one  part  owner  carried  into  effect  by  delivery  of  possession  constitutes  a 
conversion  of  the  property  for  which  an  action  may  be  maintained  by  the 
other  part  owners  against  the  seller.10  One  tenant  in  common  can  maintain 
an  action  against  the  other  tenants  in  common  as  wrongdoers,  when  it  appears 
that  by  their  unjust  acts  any  destruction  of  the  general  property  or  profits  is 
accomplished.11  And  it  seems  that  one  joint  owner  of  a  ship  who  has  its 
exclusive  possession  and  use  is  responsible  to  his  co-owners  for  carelessness 
in  the  use  of  it.ia 


1.  Partners  in  Employment  of  Vessel — England. 
—  Green  v.  Briggs,  6  Hare  395,  12  Jur.  326,  17 
L.  J.  Ch.  323  ;  Ex  p.  Hill,  1  Madd.  66. 

United  States.  —  Donovan  v.  Dymond,  3 
Woods  (U.  S.)  141,  7  Fed.  Cas.  No.  3,993; 
Jackson  v.  Robinson,  3  Mason  (U.  S.)  138,  13 
Fed.  Cas.  No.  7,144. 

Alabama. — Jones  v.  Sims,  6  Port.  (Ala.)  138. 

Maryland.  —  Milburn  v.  Guyther,  8  Gill  (Md.) 
92,  50  Am.  Dec.  681. 

Massachusetts.  —  Milton  v.  Mosher,  7  Met. 
(Mass.)  244. 

Missouri.  —  Rea  v.  Copelin,  47  Mo.  76. 

New  York.  —  Donnell  v.  Walsh,  33  N.  Y.  43, 
88  Am.  Dec.  361  ;  Williams  v.  Lawrence,  47 
N.  Y.  462;  Mumford  v.  Nicoll,  20  Johns.  (N. 
Y.)  61 1,  reversing  4  Johns.  Ch.  (N.  Y.)  522. 

Pennsylvania.  —  Endsor  v.  Simpson,  12 
Phila.  (Pa.)  392,  35  Leg.  Int.  (Pa.)  120. 

See  generally  the  title  Partnership,  vol.  22, 
p.  2. 

2.  When  Regarded  as  Partners. —  Starbuck  v. 
Shaw,  10  Gray  (.Mass.)  492;  Bulfinch  v.  Winch- 
enbach,  3  Allen  (Mass.)  161  ;  Lape  v.  Parvin,  2 
Disney  (Ohio)  560. 

The  Master  and  Seamen  of  a  Whaleship  who 
ship  on  shares,  instead  of  wages,  are  not  part- 
ners with  the  owners.  Baxter  v.  Rodman,  3 
Pick.  (Mass.)  435;  Grozier  v.  Atwood,  4  Pick. 
(Mass.)  234. 

3.  Jackson  v.  Robinson,  3  Mason  (U.  S.) 
138,  13  Fed.  Cas.  No.  7,144;  Thorndike  v.  De 
Wolf,  6  Pick.  (Mass.)  120.  See  also  Servante 
v.  James,  5  M.  &  Rob.  299,  10  B.  &  C.  410,  21 
E.  C.  L.  98. 

25  C.  of  L.—  56  ] 


4.  Rights  of  Partners. —  Ex  p.  Howden,  2 
Mont.  D.  &  De  G.  574 ;  Miles  v.  Thomas,  9 
Sim.  606;  Patch  v.  Wheatland,  8  Allen  (Mass.) 
102. 

5.  Power  to  Charter. —  Thomas  v.  Clarke,  2 
Stark.  451,  3  E.  C.  L.  484. 

6.  Power  to  Sell. —  Jones  v.  Sims,  6  Port. 
(Ala.)  138.  Compare  Hewitt  v.  Sturdevant,  4 
B.  Mon.  (Ky.)  462. 

In  Lamb  v.  Durant,  12  Mass.  56,  7  Am.  Dec. 
31,  it  was  held  that  a  bona  fide  sale  of  a  vessel 
by  one  partner,  with  delivery  of  possession, 
passed  the  title  notwithstanding  a  prior  sale  by 
another  partner  without  delivery. 

7.  Power  to  Mortgage. —  Milton  v.  Mosher,  7 
Met.  (Mass.)  248;  Patch  v.  Wheatland,  8  Allen 
(Mass.)  102. 

8.  Patch  v.  Wheatland,  8  Allen  (Mass.)  102. 

9.  Sale  by  Part  Owner. —  Ex  p.  Harrison,  2 
Rose  76. 

Where  Co-owner  Bound. —  A  bona  fide  sale  by 
a  part  owner  binds  his  co-owner  though  not  evi- 
denced by  a  bill  of  sale,  where  such  co-owner 
had  previously  authorized  it,  or  has  accepted 
part  of  the  purchase  money.  Bradshaw  v.  The 
Sylph,  3  Fed.  Cas.  No.  1,791. 

10.  Rights  in  Case  of  Unauthorized  Sale.  — 
White  v.  Osborn,  21  Wend.  (N.  Y.)  72. 

11.  Destruction  of  Joint  Property  —  Killum  v. 
Knechdt,  17  Hun  (N.  Y.)  583,  78  N.  Y.  484; 
Lowthrop  v.  Smith.  1  Hayw.  (2  N.  Car.)  255. 
And  see  generally  the  title  Joint  Tenants  and 
Tenants  in  Common,  vol.  17,  p.  699  et  seq. 

12.  Williams  v.  Hays,  143  N.  Y.)442,  overrul- 
ing Moody  v.  Buck,  1  Sandf.  (N.  Y.)  304. 
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c.  Control  and  Management  —  (i)  Majority  and  Minority  Owners. — 
The  owners  of  the  majority  interest  in  a  vessel  have  the  right  to  govern  and 
control  her  employment,  to  appoint  the  master,  and  to  give  directions  as  to 
her  repairs  and  supplies  and  all  matters  relating  to  her  employment.1  Thus, 
they  may  change  the  employment  of  the  vessel  from  the  performance  of 
foreign  voyages  to  the  coasting  trade  or  to  the  fishing  business,  if  the  vessel 
is  of  a  suitable  character  for  such  employment.2  Minority  owners  who  dis- 
sent from  the  proposed  employment  may  come  into  admiralty  and  ask  securitv 
for  the  safe  return  of  the  vessel;3  but  in  such  case  they  are  not  entitled  to 
any  share  in  her  earnings4  nor  to  any  compensation  for  the  use  of  their  inter- 
est.5 Nor  are  they  liable  for  debts  contracted  for  or  during  such  employment 
or  for  losses  arising  therefrom  or  from  torts  of  the  vessel.0  But  where  the 
minority  owner  does  not  expressly  dissent  from  the  voyage,  he  is  entitled  to 
profits  and  is  liable  for  losses  on  the  venture,7  even  though  he  refused  to  join 
in  fitting  out  the  ship.8  Where  the  majority  owners  prevent  the  employ- 
ment of  the  vessel,  its  possession  and  control  will  be  given  to  minority  owners 
who  desire  its  employment.9 

(2)  Sale  in  Case  of  Disagreement.  —  Where  owners  of  equal  interests  in  a 
vessel  cannot  agree  as  to  her  control  and  employment,  a  court  of  admiralty 


1.  Majority  Owners  Control  —  England.  — 
Robinson  v.  Thompson,  1  Vern.  465  ;  The  Kent, 
Lush.  495  ;  Anonymous,  2  Chit.  359,  18  E.  C.  L. 
367;  Falkland  v.  Cheney,  5  Bro.  P.  C.  (Toml. 
ed.)  476  ;  The  New  Draper,  4  C.  Rob.  287. 

United  States.  —  The  Steamboat  Orleans  v. 
Phoebus,  11  Pet.  (U.  S.)  175;  The  Ship  Annie 
H.  Smith,  10  Ben.  (U.  S.)  no,  1  Fed.  Cas.  No. 
420  ;  Bragdon  v.  The  Kitty  Simpson,  3  Fed.  Cas. 
No.  1,798;  Diedman  v.  The  Joseph  Hume,  7 
Fed.  Cas.  No.  3,901  ;  Revens  v.  Lewis,  2  Paine 
(U.  S.)  202,  20  Fed.  Cas.  No.  11,711  ;  Tunno  v. 
The  Betsina.  5  Am.  L.  Reg.  406,  24  Fed.  Cas. 
No.  14,236;  Willings  v.  Blight,  2  Pet.  Adm.  288, 
30  Fed.  Cas.  No.  17,765. 

California.  —  Loring  v.  Illsley,  1  Cal.  24. 

Connecticut .  —  Gould  v.  Stanton,  16  Conn.  12. 

Georgia.  —  Swift  v.  Tatner,  89  Ga.  660,  32 
Am.  St.  Rep.  101. 

Louisiana.  —  Jouanneau  v.  Shannon,  4  La. 
Ann.  330. 

New  York.  —  Ward  v.  Ruckman,  36  N.  Y.  26, 
93  Am.  Dec.  479. 

Appointment  of  Master.  —  Card  v.  Hope,  2  B. 
&  C.  661,  9  E.  C.  L.  209,  4  Dowl.  &  R.  164,  2  L. 
J.  K.  B.  96,  26  Rev.  Rep.  503  ;  The  Barkentine 
Lizzie  Merry,  10  Ben.  (U.  S.)  140,  15  Fed.  Cas. 
No.  8,423  ;  Loring  v.  Illsley,  1  Cal.  24 ;  McKee 
v.  Kinney,  34  Mo.  125  ;  Ward  v.  Ruckman,  36 
N.  Y.  26,  93  Am.  Dec.  479. 

Eight  of  Employment  After  Death  of  One  Part 
Owner.  —  Jouanneau  v.  Shannon,  4  La.  Ann. 
33°- 

2.  Change  of  Employment.  —  Hall  v.  Thing,  23 
Me.  461. 

3.  Right  to  Security  for  Safe  Return —  England. 
—  Lambert  v.  Aeretree,  1  Ld.  Raym.  223 ; 
Blacket  v.  Ansley,  1  Ld.  Raym.  235  ;  Haly  v. 
Goodson,  2  Meriv.  77  ;  Ousten  v.  Hebden,  1 
Wils.  100;  The  Apollo,  1  Hag.  Adm.  306.  See 
also  The  Talca,  5  P.  D.  169. 

United  States.  —  The  Marengo,  1  Sprague  (U. 
S.)  506;  The  Steam-boat  Orleans  v.  Phoebus,  n 
Pet.  (U.  S.)  175;  Davis  v.  The  Brig  Seneca, 
Gilp.  (U.  S.)  10;  The  Seneca,  3  Wall.  Jr.  (U. 
S.)  395,  21  Fed.  Cas.  No.  12,670;  The  Ship 
Annie  H.  Smith,  10  Ben.  (U.  S.)  110,  1  Fed. 
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Cas.  No.  420 ;  Bragdon  v.  The  Kitty  Simpson, 
3  Fed.  Cas.  No.  1,798;  Fox  v.  Paine,  Crabbe 
(U.  S.)  271,  9  Fed.  Cas.  No.  5,014;  Tunno  v. 
The  Betsina,  5  Am.  L.  Reg.  406,  24  Fed.  Cas. 
No.  14,236. 

Georgia.  ■ —  Swift  v.  Tatner,  89  Ga.  66o,  32 
Am.  St.  Rep.  ioi. 

Pennsylvania.  —  Paynter  v.  Paynter,  7  Phila. 
(Pa.)  336. 

And  see  infra,  this  subsection,  Security  for 
Safe  Return. 

4.  Not  Entitled  to  Earnings.  —  Anonymous, 
Ch.  Cas.  36 ;  Davis  v.  Johnston,  4  Sim.  539 ; 
Coyne  v.  Caples,  7  Sawy.  (U.  S.)  360;  Willings 
v.  Blight,  2  Pet.  Adm.  288,  30  Fed.  Cas.  No. 
17,765;  Swain  v.  Knapp,  34  Minn.  232.  See 
also  Anonymous,  Skin.  230. 

6.  No  Compensation  for  Use. —  Lewis  v.  Kin- 
ney, 5  Dill.  (U.  S.)  159,  15  Fed.  Cas.  No.  8,325; 
The  Marengo,  1  Lowell  (U.  S.)  52,  16  Fed.  Cas. 
No.  9,065. 

6.  Not  Liable  for  Debts.  —  Horn  v.  Gilpin, 
Ambl.  255  ;  Scull  v.  Raymond,  18  Fed.  Rep.  547  ; 
Swift  v.  Tatner,  89  Ga.  660,  32  Am.  St.  Rep. 
101  ;  Swain  v.  Knapp,  34  Minn.  232. 

7.  Effect  of  Failure  to  Dissent.  —  Strelly  v. 
Winson,  1  Vern.  297 ;  Anonymous,  Skin.  230 ; 
The  Vindobala,  13  P.  D.  42,  58  L.  J.  Adm.  51, 
14  P.  D.  50,  60  L.  T.  N.  S.  657,  37  W.  R.  409, 
6  Asp.  M.  Cas.  376;  Gould  v.  Stanton,  17  Conn. 
377- 

When  Assent  Presumed.  —  Christie  v.  Craig,  2 
Meriv.  137;  Davis  v.  Johnston,  4  Sim.  539; 
Helme  v.  Smith,  5  M.  &  P.  744 ;  Willings  v. 
Blight,  2  Pet.  Adm.  288  ;  Macy  v.  De  Wolf,  3 
Woodb.  &  M.  (U.  S.)  204;  The  Marengo,  1 
Lowell  (U.  S.)  56,  1  Sprague  (U.  S.)  507; 
Holmes  v.  Bigelow,  3  Desaus.  (S.  Car.)  497. 

8.  Strelly  v.  Winson.  1  Vern.  297 ;  Anony- 
mous, Skin.  230. 

9.  When  Possession  Given  to  Minority  Owners. 
—  The  Steam-boat  Orleans  v.  Phoebus,  n  Pet. 
(U.  S.)  175;  Tunno  v.  The  Betsina,  5  Am.  L. 
Reg.  406,  24  Fed.  Cas.  No.  14,236,  the  court  in 
the  latter  case  basing  the  doctrine  on  the 
ground  that  "  the  public  interest  is  protected 
in  securing  the  employment  of  the  vessel." 
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will  order  a  sale; 1  but  the  disagreement  must  be  such  as  prevents  the  present 
employment  of  the  ship,  and  the  owners  asking  for  a  sale  must  propose  a 
different  employment  of  her,  or,  if  they  merely  object  to  the  voyage  or  the 
master  proposed  by  the  other  moiety,  their  objection  must  be  based  on  rea- 
sonable grounds.2  In  the  United  States  a  sale  will  not  be  decreed  at  the 
instance  of  minority  owners  who  cannot  agree  with  the  others  as  to  the 
employment  of  the  vessel;3  but  in  England,  under  the  statute  24  Vict.,  c.  10, 
§  8,  the  court  may  order  a  sale  at  the  instance  of  minority  owners.4 

(3)  Security  for  Safe  Return.  —  The  right  of  a  part  owner  to  an  account- 
ing of  earnings  is  no  ground  for  requiring  security  for  the  vessel's  return.5 
The  dissenting  part  owner  must  be  diligent  in  applying  for  security.6  An 
agreement  appointing  a  person  managing  owner  will  not  debar  dissenting 
owners  from  obtaining  security.7  In  the  English  admiralty  courts  security 
is  taken  for  the  estimated  value  of  the  plaintiff's  shares  in  the  vessel.8  In 
some  of  the  American  admiralty  courts  the  practice  has  been  to  take  security 
in  double  the  estimated  value  of  the  plaintiff's  interest  in  the  vessel.9  The 
bond  remains  in  force  until  the  vessel  returns  to  the  port  named.10  A  return 
to  another  port  is  not  sufficient  to  release  the  sureties.11  The  sureties  have 
been  released  on  application  where  the  vessel  has  been  in  the  country  for  a 
long  time  and  the  ownership  has  changed.13  Upon  loss  of  the  vessel,  the 
bond  is  immedaitely  payable.13  The  liability  of  stipulators  cannot  be 
extended  beyond  the  amount  of  their  bond,  nor,  in  case  of  the  loss  of  the 
vessel,  can  an  amount  due  upon  an  accounting  between  the  majority  and 
minority  owners  be  applied  to  diminish  the  liability  of  the  stipulators  on 
their  bond  for  the  safe  return  of  the  vessel.14  Admiralty  cannot  require 
majority  owners  to  give  a  bond  to  the  minority  owners  to  cover  indebtedness 
of  the  vessel  to  the  minority  owners  or  to  indemnify  them  against  loss  in  her 


1.  When  Sale  Ordered.  —  Coyne  v.  Caples,  7 
Sawy.  ( U.  S.)  360;  Burr  v.  The  St.  Thomas,  8 
Leg.  Int.  (Pa.)  22,  4  Fed.  Cas.  No.  2,195;  The 
Schooner  Ocean  Belle,  6  Ben.  (U.  S.)  253,  18 
Fed.  Cas.  No.  10,402;  The  Seneca,  3  Wall.  Jr. 
(U.  S.)  395,  21  Fed.  Cas.  No.  12,670,  reversing 
Davis  v.  The  Brig  Seneca,  Gilp.  (U.  S.)  10,  7 
Fed.  Cas.  No.  3,650 ;  The  Vincennes,  28  Fed. 
Cas.  No.  16,944. 

But  the  Court  May  Delay  a  Sale  in  order  to 
enable  a  part  owner  to  carry  out  a  profitable 
venture  in  which  the  vessel  is  employed.  Coyne 
v.  Caples,  7  Sawy.  (U.  S.)  360;  Paynter  v. 
Paynter,  7  Phila.  (Pa.)  336. 

Appointment  of  Receiver. —  The  court  may  in 
its  discretion  appoint  a  receiver  in  a  suit  be- 
tween moiety  owners.  The  Ampthill,  5  P.  D. 
224.  , 

2.  Nature  of  Disagreement. —  The  Ship  Annie 
H.  Smith,  10  Ben.  (U.  S.)  110;  The  Seneca, 
3  Wall.  Jr.  (U.  S.)  395,  21  Fed.  Cas.  No. 
1 2,670. 

3.  United  States  Rule  —  No  Sale  at  Instance  of 
Minority.  —  The  Steam-boat  Orleans  v.  Phcebus, 
11  Pet.  (U.  S.)  175;  Lewis  v.  Kinney,  5  Dill. 
(U.  S.)  159.  IS  Fed.  Cas.  No.  8,325;  The 
Schooner  Ocean  Belle,  6  Ben.  (U.  S.)  253,  18 
Fed.  Cas.  No.  10.402. 

Sale  in  Case  of  Unreasonable  Refusal  to  Employ. 
—  The  Ship  Annie  H.  Smith,  10  Ben.  (U.  S.) 
no,  1  Fed.  Cas.  No.  420;  Willings  v.  Blight,  2 
Pet.  Adm.  288,  30  Fed.  Cas.  No.  17,765. 

4.  English  Statute  as  to  Sale.  —  The  Here- 
ward,  64  L.  J.  Adm.  87,  11  Reports  798,  72  L. 
T.  N.  S.  903,  44  W.  R.  288,  8  Asp.  M.  Cas.  22; 
The  Nelly  Schneider,  3  P.  D.  152,  39  L.  T.  N. 


S.  360;  The  Marion,  10  P.  D.  4,  54  L.  J.  Adm. 
8,  51  L.  T.  N.  S.  906,  33  W.  R.  432,  5  Asp.  M. 
Cas.  339.  See  also  Gowan  v.  Sprott,  51  L.  T. 
N.  S.  266;  The  Bonnie  Kate,  57  L.  T.  N.  S. 
203,  6  Asp.  M.  Cas.  149  ;  The  Ceylon,  18  L.  T. 
N.  S.  417  ;  The  Jane,  23  L.  T.  N.  S.  791. 

5.  Right  to  Earnings  No  Ground  for  Security. — 
—  Castelli  v.  Cook,  7  Hare  89,  18  L.  J.  Ch.  148, 
13  Jur.  675. 

6.  Diligence  Required. —  Hallaran  v.  Donal,  9 
Ir.  Eq.  217;  Christie  v.  Craig,  2  Meriv.  137. 

7.  Agreement  Appointing  Manager  Owner.  — 
The  England,  12  P.  D.  32,  56  L.  J.  Adm. 
US. 

8.  English  Rule  as  to  Amount.  —  The  Apollo, 
1  Hag.  Adm.  306;  The  Robert  Dickinson,  10 
P.  D.  is,  54  L.  J.  Adm.  5,  52  L.  T.  N.  S.  55.  33 
W.  R.  400,  5  Asp.  M.  Cas.  341. 

Form  of  Bond.  —  The  Margaret,  2  Hag.  Adm. 
275  ;  The  Anne,  2  Hag.  Adm.  279,  note. 

9.  American  Rule  as  to  Amount. —  Coyne  v. 
Caples,  7  Sawy.  (U.  S.)  360;  Fox  v.  Paine, 
Crabbe  (U.  S.)  271,  9  Fed.  Cas.  No.  5,014;  The 
Marengo,  1  Sprague  (U.  S.)  506,  16  Fed.  Cas. 
No.  9,066. 

10.  Duration  of  Bond. —  The  Regalia,  51  L.  T. 
N.  S.  904,  5  Asp.  M.  Cas.  338. 

11.  The  Brig  Susan  E.  Voorhis,  10  Ben.  (U. 
S.)  380,  23  Fed.  Cas.  No.  13,633;  Rodick  v. 
Hinckley,  8  Me.  274. 

12.  The  Vivienne.  12  P.  D.  185. 

13.  When  Bond  Payable.  —  The  Apollo.  1  Hag. 
Adm.  306. 

14.  Liability  of  Stipulators.  —  The  Sus.-in  E. 
Voorhis,  10  Ben.  (U.  S.)  380,  23  Fed.  Cas.  No. 
I3.633- 
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future  employment.1    The  bond  is  suable  in  admiralty.* 

(4)  As  to  Receipts  and  Disbursements.  —  The  relationship  of  the  part  own- 
ers as  tenants  in  common  of  the  vessel  and  as  partners  in  her  employment 
must  be  carefully  borne  in  mind  in  determining  their  rights  and  liabilities 
inter  sc.  Generally,  part  owners  cannot  sue  each  other  in  relation  to  matters 
growing  out  of  the  employment  of  the  ship.  The  ordinary  mode  of  adjusting 
the  ship's  account  among  part  owners  is  a  suit  in  equity.3  But  this  rule  does 
not  apply  to  other  relations  between  them.4  All  the  part  owners  who  do  not 
dissent  from  the  employment  of  a  vessel  in  such  manner  as  to  relieve  them 
from  its  debts  and  losses  and  prevent  their  sharing  the  earnings  share  in  the 
gross  earnings  and  contribute  to  the  expenses  incurred  in  obtaining  them. 
And  in  such  a  case  there  is  little,  if  any,  difference  between  the  account 
which  is  taken  between  the  part  owners  and  that  which  would  be  taken  if  they 
were  actually  partners.5  Before  any  division  of  profits  is  made,  the  gross 
freight  or  earnings  of  the  adventure  must  be  applied  in  payment  of  the 
expenses  of  the  voyage  yielding  them,  including  the  cost  of  repairs  and  outfit 
for  that  voyage.6  One  part  owner  who  has  made  advances  for  the  adventure 
or  paid  claims  arising  out  of  it  can  compel  his  co-owners  to  contribute,'  and 
he  has  a  lien  on  the  proceeds  of  the  adventure  for  his  share  of  the  disbursements 
for  that  adventure ; 8  but  he  has  no  lien  either  in  equity  or  in  admiralty  upon  the 
share  of  his  co-owners  in  the  ship  itself  for  advances  for  supplies  for  a  voyage, 


1.  No  Bond  for  Indebtedness.  —  The  Schooner 
Ocean  Belle,  6  Ben.  (U.  S.)  253,  18  Fed.  Cas. 
No.  10,402. 

2.  Suable  in  Admiralty.  —  Lambert  v.  Aere- 
tree,  1  Ld.  Raym.  223 ;  Degrave  v.  Hedges,  2 
Ld.  Raym.  1285,  Holt  K.  B.  470;  King  v.  Perry, 
3  Salk.  23. 

Suits  on  Bond.  —  The  Innisfallen,  L.  R.  1  A. 
&  E.  72,  12  Jur.  N.  S.  653;  The  Keroula,  11  P. 
D.  92,  55  L.  J.  Adm.  45. 

3.  Method  of  Adjusting  Ship's  Account.  —  Hall 

v.  Hudson,  2  Sprague  (U.  S.)  65  ;  Hyer 
v.  Caro,  17  Fla.  332;  Dodge  v.  Hooper, 
35  Me.  536;  Jarvis  v.  Noyes,  45  Me.  106; 
Ripley  v.  Crooker,  47  Me.  370,.  74  Am.  Dec. 
491  ;  Milburn  v.  Guyther,  8  Gill  (Md.)  92, 
50  Am.  Dec.  681  ;  Hinton  v.  Law,  10  Mo. 
701.  See  also  Vinal  v.  Burrill,  16  Pick.  (Mass.) 
401. 

4.  Ripley  v.  Crooker,  47  Me.  370,  74  Am. 
Dec.  491  ;  Blood  v.  White,  3  Cush.  (Mass.)  416; 
Bishop  v.  Edmiston,  (Supm.  Ct.  Gen.  T.)  16 
Abb.  Pr.  (N.  Y.)  466. 

5.  Right  to  Share  Earnings  —  England.  —  The 
Albion,  6  L.  T.  N.  S.  165;  The  Satellite,  51  L. 
T.  N.  S.  905,  5  Asp.  M.  Cas.  338;  The  Charles 
Jackson,  52  L.  T.  N.  S.  631,  5  Asp.  M.  Cas. 
399;  The  Pongola,  73  L.  T.  N.  S.  512,  8  Asp. 
M.  Cas.  89  ;  Moffat  v.  Farquharson,  2  Bro.  C.  C. 
338;  Alexander  v.  Simms,  20  Beav.  123,  24  L. 
J.  Ch.  618;  Robinson  v.  Alexander,  2  CI.  &  F. 
717 ;  The  Meggie,  L.  R.  1  A.  &  E.  77  ;  The  Lady 
of  the  Lake,  L.  R.  3  A.  &  E.  29,  39  L.  J.  Adm. 
40,  18  W.  R.  528,  21  L.  T.  N.  S.  683;  The 
Vindobala,  13  P.  D.  42,  58  L.  J.  Adm.  51,  14  P. 
D.  50,  60  L.  T.  N.  S.  657,  37  W.  R.  409,  6  Asp. 
M.  Cas.  376. 

United  States.  —  Dodge  v.  Leary,  7  Fed.  Cas. 
No.  3,952b. 

Maine.  —  McLellan  v.  Osborne,  51  Me.  85; 
Mustard  v.  Robinson,  52  Me.  54;  Call  v.  Houd- 
lette,  73  Me.  293. 

Michigan.  —  Sheehan  v.  Dalrymple,  19  Mich. 
239- 


New  York.  —  Williams  v.  Lawrence,  47  N. 

Y.  462. 

Rescission  of  Contract  for  Purchase  of  Part  In- 
terest. —  In  Rankins  v.  Treat,  49  Me.  210,  it 
appeared  that  the  defendants  agreed  that  they 
would  convey  to  the  plaintiff  one-sixteenth  of 
a  ship,  upon  the  payment  by  him  of  certain 
notes,  and  that  the  earnings  of  the  one-sixteenth 
should  go  to  him.  The  plaintiff  failed  to  pay 
the  notes,  and  the  contract  was  rescinded  on 
that  account.  It  was  held  that  the  plaintiff 
could'  not  recover  for  earnings  if  it  appeared 
that  there  were  no  net  earnings  at  the  time  of 
the  rescission  of  the  contract,  although  there 
had  previously  been  net  earnings. 

6.  Expenses  Deducted.  —  Green  v.  Briggs,  6 
Hare  395,  12  Jur.  326;  Holderness  v.  Shackels, 
8  B.  &  C.  612,  15  E.  C.  L.  315  ;  Lindsay  v.  Gibbs, 

5  Jur.  N.  S.  376,  28  L.  J.  Ch.  692,  3  De  G.  & 
J.  690  ;  Hooper  v.  Lusby,  4  Campb.  66 ;  Wilson 
v.  Cutting,  10  Bing.  436,  25  E.  C.  L.  187,  4 
Moo.  &  S.  826. 

Claim  Arising  Out  of  Prior  Voyage.  —  A  master 
of  a  vessel,  although  part  owner,  has  no  power 
to  settle  a  claim  arising  before  he  became  mas- 
ter and  allow  the  ship's  husband  to  retain  the 
adjusted  amount  from  the  proceeds  of  a  voyage 
performed  after  persons  had  become  part  own- 
ers who  were  not  such  while  the  account  thus 
adjusted  was  accruing.  Such  settlement  cannot 
affect  the  incoming  part  owners,  especially 
when  made  with  a  knowledge  of  their  rights, 
and  after  they  had  demanded  payment  of  their 
aliquot  share.  Donnell  v.  Walsh,  6  Bosw.  (N. 
Y.)  621,  33  N.  Y.  43.  See  also  Kelley  v.  Mer- 
rill. 14  Me.  228. 

7.  Contribution.  —  Brown  v.  Tapscott,  6  M. 

6  W.  119;  Helme  v.  Smith.  7  Bing.  709,  20  E. 
C.  L.  300,  5  M.  &  P.  744:  Pond  v.  Smith.  4 
Conn.  297;  Arey  v.  Hall,  81  Me.  17,  10  Am.  St. 
Rep.  232 ;  Wood  v.  Merritt.  2  Bosw.  (N.  Y.) 
368. 

8.  Lien  on  Proceeds.  —  Holderness  v.  Shackels, 

8  B.  &  C.  612,  15  E.  C.  L.  315- 
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or  for  the  benefit  of  his  co-owners  in  any  other  respect.1  Nor  does  it  make 
any  difference  that  the  part  owner  making  such  advances  was  also  the  ship's 
husband.3  A  part  owner  who  has  advanced  more  than  his  share  of  the 
expense  of  building  a  vessel  has  no  lien  on  the  interest  of  the  other  owner  for 
the  balance  due  to  him.3  And  so  where,  without  authority  from  his  co-own- 
ers, he  discharges  liens  on  the  ship  resulting  from  the  failure  of  the  co-owners 
to  pay  their  proportions  of  the  building  expenses,  he  has  no  claim  for 
contribution  against  them.4 

(5)  Power  to  Bind  Co-owners —  (a)  In  General.  —  Individual  part  owners  have 
no  power  because  of  the  relation  of  co-ownership  to  bind  their  fellows  aside 
of  and  beyond  the  necessary  and  regular  uses  of  the  vessels  themselves.5 

(b)  For  Supplies  and  Repairs.  —  The  true  rule  seems  to  be  that  to  enable  one 
part  owner  to  bind  another  for  supplies  and  repairs,  something  more  than  the 
fact  of  part  ownership  and  the  reasonableness  or  necessity  of  the  supplies  and 
repairs  must  appear.  There  must  be  an  agency  of  some  sort,  or  such  circum- 
stances as  to  preclude  the  part  owner  whom  it  is  sought  to  charge  from  deny- 
ing his  liability.0  As  a  general  proposition,  a  part  owner  of  a  vessel  in 
undisputed  possession  will  be  regarded  as  having  implied  authority  to  bind 
the  other  owners  for  things  necessary  for  the  vessel  and  its  employment, 
unless  the  evidence  discloses  something  to  indicate  that  such  implication  of 
agency  is  contrary  to  fact.  The  authority  of  one  whose  possession  is  acqui- 
esced  in  to  act  to  this  extent  for  all  is  the  proper  inference  unless  in  a  par- 
ticular instance  something  appears  to  limit  or  disprove  it.  As  to  one  who 
furnishes  materials  to  make  the  vessel  seaworthy  upon  the  order  of  a  part 
owner  in  such  possession,  even  if  it  be  in  the  home  port,  the  presumption 
remains,  unless  there  is  something  more  than  the  single  fact  of  the  place  of 
registry  or  enrolment  or  of  the  owner's  residence  to  remove  it;  something  to 
indicate  that  the  controlling  owner  was  not  acting  and  managing  the  vessel 
for  all,  with  at  least  tacit  assent,  but,  on  the  contrary,  was  proceeding  inde- 
pendently of  the  others,  in  his  own  behalf,  either  in  disregard  of  the  rights  of 
his  associates  and  against  their  will  or  by  arrangement  with  them,  so  that  his 
assumption  of  authority  to  bind  them  was  wrongful.7  If  one  of  the  owners 
arrogates  to  himself  the  control  of  the  vessel,  to  the  exclusion  and  against 
the  wishes  of  the  other  owners,  and  this  assumption  is  known  to  the  person 
furnishing  the  supplies,  thus  showing  that  he  acts  in  collusion  with  the  usurp- 

1.  No  Lien  on  Ship.  —  2  Kent's  Com.  40.  And  5.  Extent  of  Right  to  Bind  Co-owners.  —  Mon- 
see  the  following  cases :  tell  v.  The  William  H.  Rutan,  1  Int.  Rev.  Rec. 

England.  —  Ex  p.  Young,  2  Ves.  &  B.  242;  125,  17  Fed.  Cas.  No.  9,724. 

Daniel  v.  Russell,  14  Ves.  Jr.  393;  Green  v.  6.  Power  to  Bind  Part  Owner  for  Supplies  and 

Briggs,  12  Jur.  326;  Ex  p.  Harrison,  2  Rose  76.  Repairs. —  Atkins  v.  Lewis,  168  Mass.  534.  See 

Compare  Doddington  v.  Hallet,  1  Ves.  497.  also  Brodie  v.  Howard,  17  C.  B.  109,  84  E.  C. 

United  Stales.  —  The  Larch,  2  Curt.  (U.  S.)  L.  109. 
427  ;  Patton  v.  The  Schooner  Randolph,  Gilp.  Liability  of  Part  Owner  for  Supplies  Ordered  in 
(U.  S.)  457;  Macy  v.  De  Wolf,  3  Weodb.  &  M.  Part  by  Himself  and  in  Part  by  His  Agent.— 
(U.  S.)  193,  16  Fed.  Cas.  No.  8,933;  The  Jennie  Paine  v.  Silva,  16S  Mass.  432. 
B.  Gilkey,  20  Fed.  Rep.  161  ;  The  Daniel  Kaine,  7.  Bowen  v.  Peters,  71  Me.  463,  distinguish- 
es Fed.  Rep.  785.  ing  Benson  v.  Thompson,  27  Me.  470,  46  Am. 

Maine.  —  Curtis  v.  Blanchard,  45  Me.  228.  Dec.  617;  Hardy  v.  Sproule,  31  Me.  71;  and 

Massachusetts.  —  Braden  v.  Gardner,  4  Pick.  Elders.  Larrabee,  45  Me.  590,  71  Am.  Dec.  567. 

(Mass.)  456.  Supplies  and  Repairs  Furnished  at  Home  Port. 

Pennsylvania.  —  Hopkins  v.  Forsyth,  14  Pa.  The  rule  has  been  laid  down  that  a  part  owner 

St.  34,  53  Am.  Dec.  513.  of  a  vessel  who  has  not  the  general  authority 

2.  Immaterial  that  Part  Owner  Is  Ship's  Hus-  of  a  master  nor  the  special  authority  of  a  ship's 
band. —  Macy  v.  De  Wolf,  3  Woodb.  &  M.  (U.  husband  or  agent  cannot  procure  repairs  and 
S.)  193;  The  Larch,  2  Curt.  (U.  S.)  427;  supplies  at  the  port  where  his  co-owners  reside. 
White  v.  Two  Hundred  and  Ninety-two  Thou-  and  bind  them  without  their  consent.  The 
sand  Three  Hundred  Dollars,  19  Fed.  Rep.  848;  Schooner  William  Thomas  v.  Ellis.  4  Harr. 
Hopkins  v.  Forsyth-  14  Pa.  St.  38,  53  Am.  (Del.)  309;  Benson  v.  Thompson,  27  Me.  470, 
Rep.  513.  46  Am.  Dec.  617;  Hardy  v.  Sproule,  31  Me.  72; 

8.  Merrill  v.  Rnrtlett,  6  Pick.  (Mass.)  46.  Elder  v.  Larrabee,  45  Me.  590,  81  Am.  Dec. 

4.  Reed  v.  Bachelder,  34  Me.  205.  567. 
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ing  owner,  it  seems  that  the  other  owners  are  not  liable.1  It  has  been  said 
that  the  rule  of  the  mercantile  law  is  that  part  owners  are  liable  in  solido  for 
repairs  and  necessary  expenses  for  the  vessel.2 

(c)  For  insurance.  —  A  part  owner  has  no  implied  authority,  as  such,  to  bind 
the  other  owners  by  a  contract  of  insurance.3 

(d)  For  Pilotage.  —  Where  one  of  the  part  owners  of  a  vessel  contracts  in  his 
own  name  with  a  pilot,  the  other  owners  will  be  liable.4 

(e)  For  Cost  of  Construction.  —  Where  several  persons  engage  in  the  building  of 
a  vessel,  all  the  owners  are  liable  for  the  materials  furnished,  although  pur- 
chased by  one,  in  the  absence  of  evidence  of  any  agreement  to  give  credit  to 
that  one  alone,  even  though  there  may  have  been  an  agreement  among  the 
owners  that  each  should  build  a  particular  part.5 

4.  Management  by  Ship's  Agent.  —  The  owners  of  a  ship  generally  appoint 
some  person,  usually  one  of  their  number,  to  be  her  manager.  This  person 
is  called  the  ship's  agent  or  husband.  He  is  the  general  agent  of  the  owners 
in  relation  to  the  ship,  and  may  be  appointed  in  writing  or  orally.  This 
agent,  having  been  appointed  by  a  majority  of  the  owners,  is  supposed  to 
speak  and  act  the  sentiments  of  the  majority;  and  in  ordinary  circumstances 
that  will  must  prevail.  The  duties  of  a  ship's  husband  are,  in  general,  to 
provide  for  the  seaworthiness  of  the  ship,  to  procure  seamen,  to  take  care  of 
her  in  port,  to  see  that  she  has  aboard  all  necessary  and  proper  papers,  to 
make  contracts  for  freight,  to  collect  the  freight  and  all  returns.  These  are 
his  general  duties,  but  of  course  they  may  be  limited  or  enlarged  by  the 
owners.6    It  is  his  duty  to  order  the  necessary  supplies  and  repairs  for  the 


1.  Not  Bound  When  Vendor  and  Purchaser 
Collude.  —  King  v.  Lowry,  20  Barb.  (N.  Y.)  532. 

2.  Liability  in  Solido.  —  1  Parsons  on  Ship- 
ping 100.    And  see  the  following  cases: 

England.  —  Jennings  v.  Griffiths,  R.  &  M.  42, 
21  E.  C.  L.  378;  Thompson  v.  Finden,  4  C.  & 
P.  158,  19  E.  C.  L.  320;  Baldney  v.  Ritchie,  1 
Stark.  338,  2  E.  C.  L.  133  ;  Wright  v.  Hunter,  1 
East  20  ;  Westerdell  v.  Dale,  7  T.  R.  307. 

United  States.  —  Gallatin  v.  The  Pilot,  2 
Wall.  Jr.  (C.  C.)  592;  Macy  v.  De  Wolf,  3 
Woodb.  &  M.  (U.  S.)  193;  Webb  v.  Peirce,  1 
Curt.  (U.  S.)  112. 

Louisiana.  —  Bent  v.  Lauve,  3  La.  Ann.  88. 

Maine.  —  Hardy  v.  Sproule,  29  Me.  258 ; 
Robinson  v.  Stuart,  68  Me.  61. 

Massachusetts.  —  Chapman  v.  Durant,  10 
Mass.  47. 

New  York.  —  Muldon  v.  Whitlock,  1  Cow. 
(N.  Y.)  290,  13  Am.  Dec.  533;  Schermerhorn 
v.  Loines,  7  Johns.  (N.  Y.)  311;  Marquand  v. 
Webb,  16  Johns.  (N.  Y.)  89.  See  also  Basset 
v.  Crowell,  3  Robt.  (N.  Y.)  72,  28  How.  Pr. 
(N.  Y.)  241. 

Unnecessary  Repairs.  —  If  the  repairs  were 
wholly  and  obviously  unnecessary,  part  owners 
can  have  neither  a  lien  on  the  ship  nor  a  per- 
sonal claim  against  those  of  the  part  owners 
who  did  not  order  them.  1  Parsons  on  Ship- 
ping, 100;  The  Vibilia,  1  W.  Rob.  1;  The 
Sophie,  1  W.  Rob.  368  ;  Mackintosh  v.  Mitche- 
son,  4  Exch.  17s;  The  Ship  Fortitude,  3  Sumn. 
(U.  S.)  228;  Philips  v.  Ledley,  1  Wash.  (U. 
S.)  226;  Merwin  v.  Shailer,  16  Conn.  489; 
Leddo  v.  Hughes,  15  111.  41;  Wainwright  v. 
Crawford,  3  Yeates  (Pa.)  131;  Pratt  v.  Tunno, 
2  Brev.  (S.  Car.)  449. 

Liability  Discharged  by  Acceptance  of  Note  of 
One  Part  Owner. —  Chapman  v.  Durant,  10  Mass. 
47;  French  v.  Price,  24  Pick.  (Mass.)  13.  See 


also  Mould  v.  Andrews,  35  L.  T.  N.  S.  813. 
Compare  King  v.  Lowry,  20  Barb.  (N.  Y.)  532. 

Contribution  for  Advances  for  Repairs.  —  Ben- 
son v.  Thompson,  27  Me.  474,  46  Am.  Dec.  617; 
Stedman  v.  Feidler,  25  Barb.  (N.  Y.)  608.  See 
also  Sheehan  v.  Dalrymple,  19  Mich.  239. 

Statutory  Limitation  of  Part  Owner's  Liability. 
—  McPhail  v.  Williams,  41  Fed.  Rep.  61  ;  Han- 
scholl  v.  Swan,  (Supm.  Ct.  Tr.  T.)  23  Misc.  (N. 
Y.)  304. 

3.  Part  Owner  Cannot  Bind  for  Insurance.  — 

Holcroft  v.  Wilkes,  16  Ind.  373  ;  Patterson  v. 
Chalmers,  7  B.  Mon.  (Ky.)  595 ;  Sawyer  v. 
Freeman,  35  Me.  542;  McCready  v.  Woodhull, 
34  Barb.  (N.  Y.)  80.  See  also  Woods  v.  Pick- 
ett. 30  La.  Ann.  1095. 

4.  Liable  for  Pilotage.  —  Carlisle  v.  Steamer 
Eudora,  5  La.  Ann.  15,  50  Am.  Dec.  550. 

5.  Liability  for  Cost  of  Construction.  —  Salt- 
marsh  v.  Rowe,  10  Mo.  38. 

6.  Powers  aDd  Duties  of  Ship's  Husband.  — 
1  Parsons  on  Shipping  109  et  seq.;  Bouv.  L. 
Diet.    And  see  the  following  cases  : 

England.  —  Owston  v.  Ogle,  13  East  538; 
Benson  v.  Heathorn,  1  Y.  &  C.  Ch.  326  :  Bernard 
v.  Aaron,  9  Jur.  N.  S.  470  ;  Arkle  v.  Henzell,  8 
El.  &  Bl.  828,  92  E.  C.  L.  828,  27  L.  J.  M.  C. 
no,  4  Jur.  N.  S.  306;  Cawthron  v.  Trickett,  15 
C.  B.  N.  S.  754.  109  E.  C.  L.  754.  33  L.  J.  C.  PI. 
182,  12  W.  R.  311,  9  L.  T.  N.  S.  609;  Beynon 
v.  Godden,  3  Ex.  D.  263,  39  L.  T.  N.  S.  82 ; 
The  Eider,  40  L.  T.  N.  S.  463  ;  Ex  p.  Gribble,  3 
Deac.  &  C.  339  ;  Darby  v.  Baines,  9  Hare  369,  21 
L.  J.  Ch.  801  ;  Lidgett  v.  Williams,  4  Hare  464, 
14  L.  J.  Ch.  459 ;  Vanner  v.  Frost,  39  L.  J.  Ch. 
626  ;  Garrett  v.  Melhuish,  4  Jur.  N.  S.  943,  6  W. 
R.  491  ;  Harris  v.  Reynolds,  4  W.  R.  278;  The 
Vindobala,  14  P.  D.  50;  Guion  v.  Trask,  1 
De  G.  F.  &  J.  373,  29  L.  J.  Ch.  337,  6  Jur.  N.  S. 
185,  8  W.  R.  266;  Blunt  V.  Cumyns,  2  Ves.  331; 
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ship.1  He  cannot  insure  the  vessel,2  nor  can  he  borrow  money.3  He  cannot 
purchase  a  cargo  without  special  authority.4  He  has  no  authority  to  pledge 
his  owner's  credit  for  the  expenses  of  a  lawsuit,5  nor  to  sell  and  transfer  claims 
due  to  the  ship  and  her  owners.6  He  has  no  power  to  bind  the  shipowners 
to  pay  money  to  a  charterer  in  consideration  of  the  cancellation  of  a  charter- 
party.7  He  cannot  bind  the  owners  by  making  a  negotiable  note  or  accept- 
ing a  negotiable  bill  of  exchange  in  the  name  of  the  owners,  as  agent,  in 
payment  for  supplies.8  A  part  owner  who  is  a  ship's  husband  has  not  the 
right,  as  against  other  part  owners,  to  make  an  assignment  of  the  whole 
freight  to  secure  moneys  advanced  to  him.9 

Supercargo.  —  A  person  is  sometimes  especially  employed  by  the  owner  of  a 
cargo  to  take  charge  of  and  sell  to  the  best  advantage  merchandise  which  has 
been  shipped,  to  purchase  return  cargoes,  and  to  receive  freight  as  he  may  be 


Sims  v.  Brittain,  i  N.  &  M.  594,  4  B.  &  Ad. 
375,  24  E.  C.  L.  78;  The  Bonnie  Kate,  57  L.  T. 
N.  S.  203,  6  Asp.  M.  Cas.  149. 

United  States.  —  Warner  v.  Boyer,  74  Fed. 
Rep.  873. 

Connecticut.  —  Gould  v.  Stanton,  16  Conn.  12. 

Maine.  —  Hall  v.  Thing,  23  Me.  461;  Elder 
v.  Larrabee,  45  Me.  590,  71  Am.  Dec.  567; 
Grant  v.  Carver,  75  Me.  524. 

Massachusetts.  —  Munroe  v.  Holmes,  5  Allen 
(Mass.)  201. 

New  York.  —  Turner  v.  Burrows,  8  Wend. 
(N.  Y.)  144;  Gillespie  v.  Winberg,  4  Daly  (N. 
Y.)  318. 

Acting  as  Broker.  —  A  ship's  husband  or  man- 
aging owner  may  act  as  broker  to  the  ship  and 
procure  charters  and  freight  for  her.  William- 
son v.  Hine,  (1891)  1  Ch.  390;  Smith  v.  Lay, 

5  Kay  &  J.  105.  See  also  Brenan  v.  Preston,  2 
VV.  R.  138;  Sims  v.  Bond,  2  N.  &  M.  6q8,  5  B. 

6  Ad.  389,  27  E.  C.  L.  97;  The  Meredith,  10 
P.  D.  69,  52  L.  T.  N.  S.  520,  5  Asp.  M.  Cas. 
400;  Manners  v.  Raeburn,  10  Sc.  Sess.  Cas. 
(4th  ser.)  899:  Miller  v.  Mackay.  34  Beav.  295, 
31  Beav.  77;  Salter  v.  Adey,  1  Jur.  N.  S.  930, 
24  L.  T.  N.  S.  229  ;  Rennell  v.  Kimball,  5  Allen 
(Mass.)  356.  And  see  the  title  Contracts  of 
Affreightment  and  Charter-parties,  vol.  7, 
p.  170. 

Right  to  Obtain  Bail  for  Release  of  Vessel.  — 

Barker  v.  Highley,  15  C.  B.  N.  S.  27,  10  Jur. 
N.  S.  391,  109  E.  C.  L.  27.  Compare  Mitchell 
v.  Chambers,  43  Mich.  151,  38  Am.  Rep.  167. 

May  Sue  for  Expenses  Before  Adventure  Ends.  — 
Helme  v.  Smith,  7  Bing.  709,  20  E.  C.  L.  300. 
Compare  Starbuck  v.  Shaw,  10  Gray  (Mass.)  492. 

Master  Not  Liable  for  Freight  Remitted  to 
Ship's  Husband. —  Patten  v.  Percy,  77  Me.  327. 

Entitled  to  Expenses.  —  Besse  v.  Hecht,  85 
Fed.  Rep.  677. 

Duty  to  Render  Account.  —  The  Mt.  Vernon,  64 
1..  T.  N.  S.  148.  See  also  Owston  v.  Ogle,  13 
East  538. 

Liability  of  Co-owners  for  Defalcation  of  Manag- 
ing Owner— The  Ida,  55  L.  T.  N.  S.  59,  6  Asp. 
M.  Cas.  21. 

1.  Supplies  and  Repairs.  —  Gould  v.  Stanton, 
16  Conn.  12. 

Liability  of  Owners  for  Supplies  and  Repairs  Or- 
dered by  Ship's  Agent  —  England.  —  The  Hunts- 
man, (1894)  P.  214,  16  Reports  698,  70  L.  T. 
N.  S.  386,  7  Asp.  M.  Cas.  431;  Steele  v. 
Dixon,  3  Sc.  Sess.  Cas.  (4th  ser.)  1003  ;  Curl- 
ing v.  Robertson,  8  Scott  N.  R.  12,  7  M.  &  G. 
336,  49  E.  C.  L.  336,  13  L.  J.  C.  PI.  137;  Whit- 


well  v.  Perrin,  4  C.  B.  N.  S.  412,  93  E.  C.  L. 
412;  Gleadon  v.  Tinkler,  Holt  N.  P.  586,  3  E. 
C.  L.  230 ;  Davison  v.  Donaldson,  9  Q.  B.  D. 
623  ;  Frazer  v.  Cuthbertson,  6  Q.  B.  D.  93 ; 
Preston  v.  Tamplin,  2  H.  &  N.  363,  affirmed  2 
H.  &  N.  684,  3  Jur.  N.  S.  1247,  27  L.  J.  Exch. 
192;  Thompson  v.  Finden,  4  C.  &  P.  158,  19  E. 
C.  L.  320;  Ritchie  v.  Couper,  28  Beav.  344; 
Chappell  v.  Bray,  6  H.  &  N.  145,  30  L.  J.  Exch. 
24,  3  L.  T.  N.  S.  278 ;  Burton  v.  Burton,  1  L.  T. 
N.  S.  552  ;  Tolson  v.  Hallett,  Ambl.  269. 

United  States.  —  Scull  v.  Raymond,  18  Fed. 
Rep.  547 ;  Spedden  v.  Koenig,  78  Fed.  Rep. 
504,  42  U.  S.  App.  267  ;  Davidson  v.  Baldwin, 
79  Fed.  Rep.  95,  47  U.  S.  App.  589;  Woodall  v. 
Dampsey,  100  Fed.  Rep.  653  ;  Revens  v.  Lewis, 
2  Paine  (U.  S.)  202. 

New  York.  —  Stedman  v.  Feidler,  20  N.  Y. 
437;  Schemerhorn  v.  Loines,  7  Johns.  (N.  Y.) 

Revocation  by  Death  of  Part  Owner  of  Power  to 
Bind  for  Supplies  and  Repairs.  —  Stedman  v.  Feid- 
ler! 20  N.  Y.  437. 
Liability  of  Ship's  Agent  for  Supplies  and  Repairs. 

—  Thompson  v.  Finden,  4  C.  &  P.  158,  19  E.  C. 
L.  320;  Reed  v.  White,  5  Esp.  122;  Wyatt  v. 
Hertford,  3  East  147;  Muldon  v.  Whitlock,  1 
Cow:  (N.  Y.)  290,  13  Am.  Dec.  533:  Cheeveri/. 
Smith,  15  Johns.  (N.  Y.)  276;  Snelling  v. 
Howard,  7  Robt.  (N.  Y.)  400. 

2.  No  Power  to  Insure.  —  Robinson  v.  Gleadow, 
2  Bing.  N.  Cas.  156,  29  E.  C.  L.  290;  The  Ole 
Oleson,  20  Fed.  Rep.  384 ;  Patterson  v.  Chal- 
mers, 7  B.  Mon.  (Ky.)  595  ;  Foster  v.  U.  S. 
Insurance  Co.,  11  Pick.  (Mass.)  85;  Turner  v. 
Burrows,  5  Wend.  (N.  Y.)  541.  And  see  the 
title  Marine  Insurance,  vol.  19,  p.  950. 

Right  to  Settle  Claims  for  Loss.  —  Nicholson  v. 
Mercantile  Marine  Ins.  Co.,  106  Mass.  399. 

3.  No  Power  to  Borrow  Money.  —  The  Ole  Ole- 
son, 20  Fed.  Rep.  384;  Arey  v.  Hall,  81  Me.  17. 
10  Am.  St.  Rep.  232. 

4.  No  Power  to  Purchase  Cargo.  —  The  Ole 
Oleson,  20  Fed.  Rep.  384:  Hewett  v.  Buck,  17 
Me.  153. 

5.  Expenses  of  Lawsuit. —  Campbell  v.  Stein,  6 
Dow.  1 16. 

6.  No  Power  to  Sell  Claims.  -    I'lv  v.  lT.  S.,  19 

Ct.  CI.  658. 

7.  Cancellation  of  Charter-party.  —  Thomas  v. 
Lewis,  4  Ex.  D.  18. 

8.  No  Power  to  Execute  Negotiable  Note.  — 
Taber  v.  Cannon,  8  Mot.  (Mass.)  456. 

9.  Assignment  of  Freight.  —  Guion  v.  Trask, 
1  De  G.  F.  &  J.  373- 
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authorized.  Such  a  person  is  called  a  supercargo.  He  has  complete  control 
over  tne  cargo  and  everything  which  immediately  concerns  it,  but  he  has  no 
power  to  interfere  with  the  government  of  the  ship.1  A  supercargo  is  not 
bound  to  observe  the  exact  terms  of  his  instructions  if  thereby  the  interests 
of  the  owner  would  be  sacrificed  or  his  objects  frustrated.  In  cases  of  neces- 
sity or  great  urgency  it  is  necessary  only  that  the  supercargo  should  act  bona 
fide  and  with  reasonable  discretion,  in  order  to  bind  the  owner.3 

5.  Right  to  Possession  —  a.  As  BETWEEN  Joint  Owners.  —  The  majority 
shareholders  in  a  vessel  have  a  right  to  her  possession,  and  a  court  of  equity 
will  decree  it  as  against  the  minority  in  interest.3  The  court,  however, 
inclines  against  dispossession,  and  will  require  clear  proof  of  the  claim  of  the 
majority.1  The  possession  will  not  be  changed  at  the  petition  of  a  mere 
moiety.5  Although  it  is  said  that  the  court  looks  to  the  legal  title,  and  not 
to  a  beneficial  or  equitable  interest,  in  determining  the  majority,6  yet  it  has 
refused  to  dispossess  the  legal  owner  of  twenty-eight  shares  of  a  ship  at  the 
instance  of  the  legal  owner  of  thirty-six  shares  where  the  latter  was  shown  to 
hold  four  of  such  shares  in  trust  for  the  former.7 

b.  As  Against  Third  Parties.  —  If  a  vessel  be  unlawfully  sold  by  the 
master  8  or  by  another  after  the  master  has  abandoned  her,9  the  possession 
may  be  recovered  by  the  owner  by  a  proper  proceeding  in  admiralty.  One 
in  possession  of  a  vessel  has  sufficient  interest  in  her  to  protect  his  possession 
against  one  who  seeks  unlawfully  to  dispossess  him.10 

6.  Evidence  of  Ownership.  —  By  the  British  Merchants'  Shipping  Act  (17 
and  18  Vict.,  c  104,  §  107),  a  ship's  register  is  made  prima  facie  proof  of 
ownership  in  the  person  or  persons  named  therein  as  owner  or  owners.11  But 
in  the  United  States  a  ship's  register  is  not  regarded  as  a  public  instrument, 
and  is  not  legal  evidence  of  ownership  in  favor  of  the  person  named  therein  as 
owner.12    The  same  view  obtained  in  England  before  the  passage  of  the  stat- 


1.  Supercargo  Defined.  —  Bouv.  L.  Diet.  See 
also  Davidson  v.  Guynne,  12  East  381. 

Liability  for  Stolen  Goods.  —  Bridge  v.  Austin, 
4  Mass.  1 1 5. 

Liability  for  Goods  Seized  and  Condemned.  — 
Pavvson  v.  Donnell,  1  Gill  &  J.  (Md.)  i,  19  Am. 
Dec.  213. 

Right  to  Retain  Balance  Due  to  Him  Out  of  Pro- 
ceeds of  Cargo.  —  Vowell  v.  West,  4  Cranch  (C. 
C.)  100;  Luckett  v.  West,  4  Cranch  (C.  C.) 
101,  15  Fed.  Cas.  No.  8,593. 

When  Deemed  Agent  of  Consignor.  —  Stone  v. 
Waitt,  31  Me.  409,  52  Am.  Dec.  621. 

Cannot  Bind  Principals  as  Acceptors  of  Bill.  — 
Scott  v.  M'I.ellan,  2  Me.  199. 

2.  Right  to  Exercise  Discretion.  —  Forrestier 
v.  Bordman,  1  Story  (U.  S.)  43. 

3.  The  New  Draper,  4  C.  Rob.  287 ;  The 
Native  Pearl,  37  L.  T.  N.  S.  542. 

4.  The  Victoria,  Swaliey  408. 

5.  The  Elizabeth  &  Jane,  1  W.  Rob.  278; 
The  Egyplienne,  1  Hag.  Adm.  346,  note;  Brad- 
shaw  v.  The  Sylph.  3  Fed.  Cas.  No.  1,791  ; 
Southworth  v.  Smith,  27  Conn.  355,  71  Am. 
Dec.  72.  See  also  Coverdale  v.  The  Schooner 
North  America,  Crabbe  (U.  S.)  420. 

Where  Two  Persons  Were  Joint  and  Equal  Own- 
ers of  a  Vessel,  and  one  of  them,  while  in  pos- 
session of  her  as  ship's  husband,  improperly 
left  her  in  an  unsafe  condition  with  no  person 
<n  board,  and  the  owner  of  the  other  moiety 
took  possession,  the  court  refused  to  interfere 
with  his  possession  so  taken.  The  Ocean,  1 
Sprague  (U.  S.)  535. 

6.  The  Valiant,  1  W.  Rob.  64. 


7.  The  Victoria,  Swabey  408. 

The  Purchaser  of  a  Vessel,  Sold  under  Process  of 
a  State  Court,  with  full  knowledge  of  admiralty 

proceedings  against  the  same  vessel  on  a  bot- 
tomry bond,  is  not  entitled  to  an  order  direct- 
ins  the  marshal  to  surrender  the  vessel  to  him. 
The  Steamer  Circassian,  1  Ben.  (U.  S.)  128. 

8.  The  Partridge,  1  Hag.  Adm.  81. 

9.  The  Eagan,  3  Hag.  Adm.  418;  The 
Thomas,  1  C.  Rob.  322. 

10.  Sutton  v.  Buck,  2  Taunt.  302  ;  James  v. 
Price,  Eolft  219. 

The  Owner  of  a  Moiety  May  Maintain  a  Petitory 
Suit  against  a  merely  fraudulent  possessor  of 
the  vessel  without  joining  the  owner  of  the 
other  moiety.  The  Schooner  Friendship,  2  Curt. 
(U.  S.)  426. 

The  Original  Owner  of  a  Vessel  is  entitled  to 
recover  possession  from  a  purchaser  who  has 
failed  to  perform  the  conditions  of  the  sale. 
The  Oriole,  1  Sprague  (U.  S.)  31. 

A  Voluntary  Association  which  has  purchased 
a  vessel,  the  conveyance  of  which  was  taken  in 
the  name  of  the  agent  of  such  association,  may 
recover  possession  from  a  creditor  of  the  agent 
in  whose  hands  the  vessel  has  been  attached. 
The  Taranto,  1  Sprague  (U.  S.)  170. 

11.  The  Princess  Charlotte,  Brown  &  L. 
75  • 

12.  Register  Not  Evidence  in  Favor  of  Person  as 
Owner. —  Chickering  v.  Hatch,  1  Story  (U.  S.) 
516,  5  Fed.  Cas.  No.  2,671  ;  Bas  v.  Steele,  3 
Wash.  (U.  S.)  381.  2  Fed.  Cas.  No.  1.088; 
Bradbury  v.  Johnson,  41  Me.  582,  66  Am.  Dec. 
264.     See  also  Scudder  v.  Calais  Steamboat 
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ute.1  In  an  action  against  a  person  as  owner  of  a  vessel,  the  register,  if  made 
upon  the  oath  of  such  person,  is  treated  as  an  admission  which  may  be  given 
in  evidence  to  charge  him ; a  but  if  the  oath  is  made  by  another,  the  register 
is  not  evidence  of  ownership  unless  confirmed  by  evidence  to  show  that  it  was 
made  by  the  authority  or  assent  of  the  person  named  in  it  as  owner.3  In 
controversies  between  joint  owners  a  certificate  of  registry  or  enrolment  is  not 
even  prima  facie  evidence  of  ownership.4 

7.  Liability  of  Owners  and  Vessels  —  a.  In  General.  —  The  liability  of  the 
owners  of  vessels  and  of  the  vessels  themselves  arising  from  contracts  for  the 
carriage  of  freight  and  passengers  is  discussed  elsewhere  in  this  work.5  The 
liability  for  injuries  arising  from  the  improper  navigation  of  the  vessel  is 
treated  in  another  section  of  this  title.6  The  liability  for  other  torts  is  treated 
under  titles  in  which  the  liability  of  the  owner  in  some  particular  relation  to 
the  person  injured  is  discussed.' 

b.  Liability  for  Supplies  and  Repairs  —  (i)  In  General.  —  The  owner 
of  a  ship,  the  master,  and  the  ship  itself  may  be  liable  for  supplies  furnished 
to  or  repairs  made  upon  her.8  But  neither  the  owner,  the  mortgagee,  nor  the 
charterer,  as  such,  is  necessarily  liable  for  supplies  furnished  to  or  repairs 
made  upon  a  vessel.  The  liability  must  be  determined  by  ascertaining  upon 
whose  credit  the  supplies  were  furnished  or  the  repairs  were  made,  or  by 

Co.,  i  Cliff.  (U.  S.)  370;  Brooks  v.  Minturn,  1 
Cal.  481. 

Although  registration  is  no  evidence  in  favor 
of  one  claiming  as  owner,  and  is  insufficient  to 
charge  any  one  as  such,  yet  where  the  question 
of  ownership  is  merely  incidental,  it  is  prima 
facie  evidence.    Moore  v.  Anderson,  8  Ind.  18. 

1.  Pirie  v.  Anderson,  4  Taunt.  652 ;  Flower 
v.  Young,  3  Campb.  240  ;  Ditchburn  v.  Sprack- 
lin,  5  Esp.  31. 

2.  Register  Evidence  Against  Person  Subscribing 
Himself  as  Owner. —  Casey  v.  Leary,  2  Ben.  (U. 
S.J  530,  5  Fed.  Cas.  No.  2,497;  Bradbury  v. 
Johnson,  41  Me.  582,  66  Am.  Dec.  264. 

A  Registered  Owner  Is  Prima  Facie  Liable  for 
supplies  furnished  to  the  ship,  Cox  v.  Reid,  1 
C.  &  P.  602,  11  E.  C.  L.  491  ;  Myers  V.  Willis, 
18  C.  B.  886,  86  E.  C.  L.  886,  or  for  a  tort 
committed  by  the  ship's  keeper,  Hibbs  v.  Ross, 
L.  R.  1  Q.  B.  534. 

3.  When  Oath  Is  Made  by  Third  Party.— Smith 
v.  Fuge,  3  Campb.  456 ;  Scudder  v.  Calais 
Steamboat  Co.,  1  Cliff.  (U.  S.)  370,  21  Fed. 
Cas.  No.  12,565;  Gilmore  v.  Brcnham,  3  La. 
Ann.  32  ;  Ward  v.  Bodeman,  1  Mo.  App.  272. 

4.  Between  Joint  Owners. —  Dudley  v.  The 
Steamboat  Superior,  Newb.  Adm.  176;  The 
Nancy  Bell,  14  Fed.  Rep.  744.  Compare  Jouan- 
neau  v.  Shannon,  4  La.  Ann.  330.  . 

The  Equitable  Ownership  of  a  Vessel  may  be 
shown  by  parol  although  she  is  registered  in 
the  name  of  another.  Hall  v.  Hudson,  2 
Sprague  (U.  S.)  65;  Ealer  v.  Freret,  n  La. 
Ann.  455.  See  also  Cox  v.  Reid,  1  C.  &  P.  602, 
u  E.  C.  L.  491. 

In  Criminal  Cases.  —  On  an  indictment  under 
8  statute  which  makes  criminal  certain  acts 
done  on  board  a  vessel  owned  in  whole  or  in 
part  by  a  citizen  of  the  United  States,  an 
American  registry  is  not  even  prima  facie  evi- 
dence of  such  ownership,  though  such  registry 
is  made  by  the  government  only  on  the  pre- 
supposition of  such  ownership,  and  after  oath 
by  one  or  more  persons  of  such  ownership  by 
them.  Nor  is  general  reputation  of  such  owner- 
ship any  evidence  of  it.    Ownership  in  such  a 


case  is  a  fact  to  be  proved  as  other  facts.  U. 
S.  v.  Brune,  2  Wall.  Jr.  (C.  C.)  264. 

But  in  Rex  v.  Philp,  1  Moody  263,  on  an  in- 
dictment for  the  burning  of  a  ship,  it  was  held 
that  the  entry  of  a  bill  of  sale  in  the  proper 
book  of  registry  as  required  by  the  statute  was 
sufficient  evidence  of  ownership  alleged  to  be  in 
the  vendee  of  such  bill  of  sale. 

Possession  as  Evidence  of  Title.  —  When  one 
is  called  upon  as  the  supposed  owner  of  a  vessel 
for  the  payment  of  a  charge  upon  it,  the  vessel 
having  formerly  belonged  to  another,  the  pos- 
session of  the  vessel  and  the  receipt  of  her 
earnings  are  admissible,  although  not  con- 
clusive, evidence  upon  the  question  of  title. 
Badger  v.  Cumberland  Bank,  26  Me.  428. 

Declaration  of  Ownership. — A  declaration  made 
by  a  person  that  he  is  the  owner  of  the  ship  is 
prima  facie  proof  of  such  ownership  in  an  ac- 
tion against  him  for  repairs.  Tibbald  v.  Wood, 
1  F.  &  F.  287. 

Declaration  by  Attorney.  —  Prima  facie  evi- 
dence of  ownership  is  established  by  the  pro- 
duction of  an  undertaking  to  appear  for  the 
defendants,  described  as  the  owners  of  a  ship, 
given  before  the  beginning  of  the  action  by  the 
person  who  subsequently  acted  as  their  attorney 
in  defending  it.  Marshall  v.  Cliff,  4  Campb. 
133- 

5.  See  the  titles  Carriers  of  Goods,  vol.  5, 
p.  154;  Carriers  of  Live  Stock,  vol.  5.  p.  427; 
Carriers  of  Passengers,  vol.  5,  p.  474;  Com- 
mon Carriers,  vol.  6.  p.  236;  Connecting 
Carriers  (of  Goons),  vol.  6,  p.  603;  Contracts 
of  Affreightment  and  Charter-parties,  vol. 
7,  p.  156. 

6.  See  infra,  this  title,  Enforcement  of  Lia- 
bility for  Injuries. 

7.  See  the  titles  Carriers  of  Goods,  vol.  5, 
p.  154;  Carriers  of  Live  Stock,  vol.  5,  p.  427; 
Carriers  of  Passengers,  vol.  5,  p.  474;  Com- 
mon Carriers,  vol.  6,  p.  236;  Explosions  and 
Explosives,  vol.  12,  p.  499;  Master  and  Ser- 
vant, vol.  20,  p.  3  ;  Seamen,  ante.  p.  83. 

8.  Liability  of  Owner,  Master,  and  Ship. —  Rich 
v.  Coe,  2  Cowp.  639,  cited  in  Farmer  v.  Davies, 
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whom,  or  whose  agent  or  servant,  they  were  ordered.1  In  other  titles  in  this 
work  will  be  found  discussions  of  the  rules  governing  the  liability  of  a  master 
for  supplies  and  repairs  and  his  authority  to  pledge  the  owner's  credit;2  the 
liability  of  vessels  for  supplies  and  repairs;3  the  question  of  liability  for 
repairs  and  supplies  when  a  vessel  has  been  chartered;4  and  the  right  of  a 
master  to  hypothecate  the  vessel  for  repairs  and  supplies.5 

(2)  Liability  of  Owner.  —  Generally  the  owner  is  liable  for  all  supplies  f  ur- 
nislied  to  and  repairs  made  upon  his  ship,  because  in  most  cases  she  is  navi- 
gated for  his  benefit ;  and  this  is  usually  to  be  presumed,  unless  the  contrary 
appears.0  The  legal  owner  of  a  vessel  not  in  his  possession  nor  under  his 
management  is  not,  however,  responsible  for  supplies  purchased  or  repairs 


1  T.  R.  109;  Ex  p.  Bland,  2  Rose  91  ;  The  Brig 
Nestor,  1  Sumn.  (U.  S.)  73. 

1.  Test  of  Liability.  —  Jennings  v.  Griffiths,  1 
R.  &  M.  42,  21  E.  C.  L.  378;  Philips  v.  Ledley, 

1  Wash.  (U.  S.)  226  ;  Jones  v.  Blum,  2  Rich.  L. 
(S.  Car.)  475.  See  also  Tibbald  v.  Wood,  1 
F.  &  F.  287;  Scull  v.  Raymond,  18  Fed.  Rep. 
550;  The  Iris,  88  Fed.  Rep.  902;  Woodall  v. 
Dempsey,  100  Fed.  Rep.  653;  Dugan  v.  Pentz, 

2  Hughes  (U.  S.)  66,  7  Fed.  Cas.  No.  4,121  ; 
Heppard  v.  The  Barge  General  Cadwalader,  4 
Pa.  L.  J.  Rep.  69,  6  Pa.  L.  J.  473,  11  Fed.  Cas. 
No.  6,390 ;  Macy  v.  De  Wolf,  3  Woodb.  &  M. 
(U.  S.)  193,  16  Fed.  Cas.  No.  8,933;  James  v. 
Bixby,  11  Mass.  35. 

2.  See  the  title  Masters  of  Vessels,  vol.  20, 
p.  219,  and  the  following  additional  cases: 

England.  —  Pearson  v.  Nell,  12  L.  T.  N.  S. 
607,  13  W.  R.  967;  Gordon  v.  Hare,  1  L.  J.  K. 

B.  70 ;  Thacker  v.  Moates,  1  M.  &  Rob.  79 ; 
Miller  v.  Potter,  3  Sc.  Sess.  Cas.  (3d  ser.)  105; 
Organ  v.  Brodie,  10  Exch.  449,  24  L.  J.  Exch. 
70 ;  Harder  v.  Brotherstone,  4  Campb.  254 ; 
Stewart  v.  Hall,  2  Dow.  29 ;  Mackenzie  v. 
Pooley,  11  Exch.  638,  25  L.  J.  Exch.  124;  Cur- 
ran  v.  Wood,  15  L.  T.  N.  S.  592;  Williamson 
v.  Page,  1  C.  &  K.  581,  47  E.  C.  L.  581. 

Maine.  —  Colson  v.  Bonzey,  6  Me.  474. 
Missouri.  —  Ward  v.  Bodeman,  1  Mo.  App. 
272. 

New  York.  —  Franklin  v.  Pendleton,  3  Sandf. 
(N.  Y.)  572;  Witherbee  v.  Paris,  67  Hun  (N. 
Y.)  620. 

3.  See  the  title  Maritime  Liens,  vol.  19,  p. 
1093. 

4.  See  the  title  Contracts  of  Affreightment 
and  Charter-parties,  vol.  7,  p.  195,  and  see 
Harder  v.  Brotherstone,  4  Campb.  254  ;  Weston 
v.  Wright,  7  M.  &  W.  396  ;  McCarthy  v.  Eggers, 
10  Ben.  (U.  S.)  688,  15  Fed.  Cas.  No.  8,681. 

6.  See  the  title  Bottomry  and  Respondentia, 
vol.  4,  p.  742. 

6.  Owner  Usually  Liable  —  England.  —  Tol- 
son  v.  Hallett,  Ambl.  270  ;  Cox  v.  Reid,  1  C.  & 
P.  602,  11  E.  C.  L.  491,  R.  &  M.  199,  21  E.  C. 
L.  417;  Edwards  v.  Havill,  14  C.  B.  107,  78  E. 

C.  L.  107,  2  C.  L.  Rep.  1343,  17  Jur.  1103,  23 
L.  J.  C.  PI.  8 ;  Mitchell  v.  Glennie,  1  Stark.  230, 
2  E.  C.  L.  93  ;  The  Huntsman,  (1894)  P.  214, 
6  Reports  698  ;  Ex  p.  Machell,  2  Ves.  &  B.  216  ; 
Blackett  v.  Smith.  12  East  518;  Jennings  v. 
Griffiths,  2  R.  &  M.  42,  21  E.  C.  L.  378.  See 
also  Robinson  v.  Lyall,  7  Price  592 ;  Robinson 
v.  Read,  9  B.  &  C.  449,  17  E.  C.  L.  418,  4  M.  & 
R.  349,  7  L.  J.  K.  B.  236. 

United  States.  —  McCarthy  v.  Eggers,  10 
Ben.  (U.  S.)  688. 


Louisiana.  —  Bent  v.  Lauve,  3  La.  Ann.  88. 
New  York.  —  Flanders  v.  Merritt,  3  Barb. 
(N.  Y.)  201. 

Pennsylvania.  —  Blackstock  v.  Leidy,  19  Pa. 
St.  335- 

South  Carolina.  —  Jones  v.  Blum,  2  Rich.  L. 
(S.  Car.)  475. 

Liability  by  Special  Promise.  —  James  v.  Bixby, 
11  Mass.  36. 

Liability  Assumed  by  Owner.  —  Oakes  v.  Cush- 
ing,  24  Me.  313. 

Liability  on  Ground  of  Agency.  —  Revens  v. 
Lewis,  2  Paine  (U.  S.)  202 ;  Mayo  v.  Snow,  2 
Curt.  (U.  S.)  102. 

When  Purchaser  Becomes  Liable  as  Owner  — 
England.  —  Dowson  v.  Leake,  Dowl.  &  R.  N.  P. 
52;  Harrington  v.  Fry,  9  Moo.  344,  2  Bing.  179, 
9  E.  C.  L.  370,  1  C.  &  P.  289,  R.  &  M.  90,  21  E. 
C.  L.  388 ;  Chapman  v.  Callis,  9  C.  B.  N.  S. 
769,  99  E.  C.  L.  769,  7  Jur.  N.  S.  995,  30  L.  J. 
C.  PI.  241,  9  W.  R.  375,  3  L.  T.  N.  S.  890; 
Young  v.  Brander,  8  East  10;  Trewhella  v. 
Rowe,  11  East  435;  M'lver  v.  Humble,  16  East 
169;  Carswell  v.  Finlay,  14  Sc.  Sess.  Cas.  (4th 
ser.)  903  ;  In  re  An  Arranging  Trader,  Ir.  R.  I. 
Eq.  216.  See  also  Briggs  v.  Wilkinson,  7  B.  & 
C.  30,  14  E.  C.  L.  10 ;  Rattenbury  v.  Fenton,  3 
Myl.  &  K.  505. 

Maine.  —  Tyler  v.  Holmes,  38  Me.  258. 
Maryland.  —  Henderson  v.   Mayhew,   2  Gill 
(Md.)  393,  41  Am.  Dec.  434. 

Massachusetts.  —  Dame  v.  Hadlock,  4  Pick. 
(Mass.)  458. 

New  Hampshire.  —  Lord  v.  Ferguson,  9  N.  H. 
380. 

New  York.  —  Leonard  v.  Huntington,  15 
Johns.  (N.  Y.)  298;  Flanders  v.  Merritt,  3 
Barb.  (N.  Y.)  201  ;  Higgins  v.  Packard,  2  Hall 
(N.  Y.)  226. 

Ohio.  —  Hemm  v.  Williamson,  47  Ohio  St. 
493- 

Recovery  for  Repairs  Improperly  Executed  — 

Strachan  v.  Paton,  3  Bligh  N.  S.  359. 

Recovery  for  Incomplete  Repairs.  —  Roberts  v. 
Hnvelock,  3  B.  &  Ad.  404,  23  E.  C.  L.  105. 

Liability  of  Owner  for  Delay  in  Floating  Re- 
paired Ship. —  British  Empire  Shipping  Co.  v. 
Somes,  5  Jur.  N.  S.  675,  6  Jur.  N.  S.  761. 

Actions  by  Owner  for  Breach  of  Contract  as  to 
Repairs.  —  Wilson  v.  General  Screw  Colliery 
Co.,  47  L.  J.  Q.  B.  239,  37  L.  T.  N.  S.  789; 
Watson  v.  Pearson,  9  Jur.  N.  S.  501,  11  W.  R. 
702.  8  L.  T.  N.  S.  395  ;  In  re  Trent,  etc.,  Co., 
L.  R.  4  Ch.  112,  38  L.  J.  Ch.  38,  17  W.  R.  181, 
19  L.  T.  N.  S.  465. 

Warranty  as  to  Quality  of  Chain  Cable.  —  Hall 
v.  Billingham,  34  W.  R.  122. 
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ordered  by  one  having  the  entire  control  thereof.  The  person  having 
possession  and  control  is  liable.1 

(3)  Liability  of  Mortgagee.  —  A  mortgagee  of  a  vessel  who  is  not  in  pos- 
session and  control  of  her  is  not  as  a  general  rule  liable  for  supplies  furnished 
for  or  repairs  done  to  her.3  But  a  mortgagee,  though  out  of  possession,  may 
become  liable  for  repairs  or  supplies  if  they  are  furnished  upon  his  credit  or  if 
he  expressly  agrees  to  pay  for  them.3  It  seems  that  a  mortgagee  who  has 
taken  possession  and  control  of  a  vessel  is  liable  for  supplies  and  repairs.4 

c.  LIABILITY  FOR  Wages.  —  The  liability  of  owners  and  charterers  and  of 
the  vessel  itself  for  the  wages  of  officers  and  seamen  is  treated  elsewhere  in 
this  work.5 

Liability  of  Mortgagee.  —  A  mortgagee  out  of  possession  is  not  liable  for  the 
wages  of  seamen  or  of  the  master  or  other  officers.  If  he  is  in  possession, 
however,  he  may  be  liable  therefor.® 

d.  Limitation  of  Liability.  —  The  statutory  limitation  upon  the  lia- 
bility of  shipowners  and  vessels  for  injuries  to  other  vessels  and  as  common 
carriers,  together  with  their  power  in  the  latter  capacity  to  limit  their  liability 


1.  Liability  of  Person  Having  Possession.  — 

Strader  v.  Lambeth,  7  B.  Mon.  (Ky.)  589 ;  Nash 
v.  Parker,  38  Me.  489  ;  Decker  v.  Furniss,  3 
Duer  (N.  Y.)  291  ;  Flanders  v.  Merritt,  3  Barb. 
(N.  Y.)  201  ;  Macy  v.  Wheeler,  30  N.  Y.  231  ; 
Lincoln  v.  Wright,  23  Pa.  St.  76,  62  Am.  Dec. 
316;  Jones  v.  Blum,  2  Rich.  L.  (S.  Car.)  475. 
See  also  Jennings  v.  Griffiths,  R.  &  M.  42,  21 
E.  C.  L.  378 ;  Curling  v.  Robertson,  7  M.  &  G. 
336,  49  E.  C.  L.  336. 

2.  Mortgagee  Out  of  Possession  Not  Liable  — 
England. —  Briggs  v.  Wilkinson,  7  B.  &  C.  30, 
14  E.  C.  L.  10;  Baker  v.  Buckle,  7  Moo.  349, 
17  E.  C.  L.  78;  Annett  v.  Carstairs,  3  Campb. 
354;  Twentyman  v.  Hart,  1  Stark.  366,  2  E.  C. 
L.  142;  Jackson  v.  Vernon,  1  H.  Bl.  114;  Wil- 
liams v.  Allsup,  10  C.  B.  N.  S.  417,  100  E.  C. 
L.  417,  4  L.  T.  N.  S.  550,  30  L.  J.  C.  PI.  353,  8 
Jur.  N.  S.  57.  See  also  Johnson  v.  Black,  20 
W.  R.  592,  41  L.  J.  Adm.  33,  L.  R.  4  P.  C.  161, 
26  L.  T.  N.  S.  1,  8  Moo.  P.  C.  C.  N.  S.  398; 
The  Harriet,  18  L.  T.  N.  S.  804;  The  Trouba- 
dour, L.  R.  1  A.  &  E.  302  ;  Hackwood  v.  Lyall, 
17  C.  B.  124,  84  E.  C.  L.  124,  2  Jur.  N.  S.  144, 
note. 

United  States.  —  Philips  v.  Ledley,  1  Wash. 
(U.  S.)  226;  Morgan  v.  Shinn,  15  Wall.  (U.  S.) 
105;  Davidson  v.  Baldwin,  79  Fed.  Rep.  95,  47 
U.  S.  App.  589;  Macy  v.  De  Wolf,  3  Woodb. 
&  M.  (U.  S.)  193,  16  Fed.  Cas.  No.  8,933;  The 
Stalker  v.  The  Henry  Kneeland,  22  Fed.  Cas. 
No.  13,282;  Scull  v.  Raymond,  18  Fed.  Rep. 
547.  See  also  McCarthy  v.  Eggers,  10  Ben.  (U. 
S.)  688. 

Connecticut.  —  Fox  v.  Holt,  36  Conn.  558. 

Maine.  —  Colson  v.  Bonzey,  6  Me.  474  ;  Win- 
slow  v.  Tarbox,  18  Me.  132;  Cutler  v.  Thurlo, 
20  Me.  213.  See  also  Wood  v.  Stockwell,  55 
Me.  76. 

Massachusetts.  —  Blanchard  v.  Fearing,  4 
Allen  (Mass.)  118;  Brooks  V.  Bondsey,  17  Pick. 
(Mass.)  441,  28  Am.  Dec.  313. 

New  Hampshire.  —  Lord  v.  Ferguson,  9  N.  H. 
380. 

New  York.  —  Ring  v.  Franklin,  2  Hall  (N. 
Y.)  1  ;  Birkbeck  v.  Tucker.  2  Hall  (N.  Y.)  121  ; 
Miln  v.  Spinola,  4  Hill  (N.  Y.)  177:  Hesketh 
v.  Stevens,  7  Barb.  (N.  Y.)  488  ;  Mclntyre  v. 
Scott,  8  Johns.  (N.  Y.)  159.    See  also  Baxter 


v.  Wallace,  (C.  PL  Gen.  T.)  24  How.  Pr.  (N. 
Y.)  484. 

Pennsylvania.  —  Duff  v.  Bayard,  4  W.  &  S. 
(Pa.)  240. 

Sotith  Carolina.  —  Cordray  v.  Mordecai,  2 
Rich.  L.  (S.  Car.)  518. 

Mortgagee  Not  Liable  though  Vessel  Registered 
in  His  Name.  —  The  rule  of  the  text  holds  good 
though  the  register  or  enrolment  of  the  vessel 
stands  in  the  mortgagee's  name.  Cutler  v. 
Thurlo,  20  Me.  213;  Lord  v.  Ferguson,  9  N.  H. 
380. 

Thus,  one  who  has  taken  a  bill  of  sale  of  a 
vessel,  absolute  in  terms,  but  intended  only  as 
collateral  security  for  a  debt,  and  has  never 
taken  her  into  his  possession  or  control,  or  held 
himself  out  to  the  world  as  an  owner,  is  not 
liable  for  supplies  or  repairs  although  the  vessel 
is  registered  in  his  name.  Howard  v.  Odell,  1 
Allen  (Mass.)  85  ;  Blanchard  v.  Fearing,  4  Allen 
(Mass.)  118.  Compare  Starr  v.  Knox,  2  Conn. 
215. 

3.  Liable  by  Agreement.  —  Fish  v.  Thomas, 
5  Gray  (Mass.)  45,  66  Am.  Dec.  348;  Ring  v. 
Franklin,  2  Hall  (N.  Y.)  1  ;  Birkbeck  ».  Tucker, 
2  Hall  (N.  Y.)  121  ;  Weber  v.  Sampson,  6  Duer 
(N.  Y.)  358. 

4.  Mortgagee  in  Possession  Liable.  —  Tucker 
v.  Buffington,  15  Mass.  477;  Miln  v.  Spinola.  4 
Hill  (N.  Y.)  177,  6  Hill  (N.  Y.)  218.  See  also 
Havilland  v.  Thompson.  3  Sc.  Sess.  Cas.  (3d 
ser.)  313;  The  Skipwith,  10  Jur.  N.  S.  445; 
Castle  v.  Duke,  5  C.  &  P.  359,  24  E.  C.  L.  360 ; 
Dugan  v.  Pentz,  2  Hughes  (U.  S.)  66,  7  Fed. 
Cas.  No.  4,i2i.  Compare  The  Troubadour,  L. 
R.  1  A.  &  E.  302. 

6.  Liability  for  Wages.  —  See  the  titles  Con- 
tracts of  Affreightment  and  Charter-par- 
ties, vol.  7.  p.  194;  Maritime  Liens,  vol.  19, 
p.  1 1 16;  Masters  of  Vessels,  vol.  20,  p.  223; 
Seamen,  ante.  p.  83. 

6.  Annett  v.  Carstairs,  3  Campb.  354  ;  The 
Orchis,  15  P.  D.  38:  Johnson  v.  Royal  Mail 
Steam  Packet  Co..  L.  R.  3  C.  P.  38,  37  L.  J. 
C.  PI.  33,  17  L.  T.  N.  S.  441:  Adams  v.  The 
Wyoming,  2  N.  J.  L.  J.  275.  1  Fed.  Cas.  No.  71  ; 
Kenneway  v.  The  Wickford,  14  Fed.  Cas.  No. 
7.709;  Champlin  v.  Butler.  18  Tohns.  (N.  Y.) 
169;  Fisher  v.  Willing,  8  S.  &  R.  (Pa.)  118. 
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by  contract,  is  treated  in  another  part  of  this  title  and  in  other  titles  in  this 
work.1 

IV.  Regulation  of  Navigation  —  1.  History  of  Regulations.  —  The  early 
rules  of  navigation  were  not  of  statutory  origin,  but  grew  out  of  the  usage  of 
the  sea,  and  as  such  were  enforced  by  the  admiralty  courts  in  cases  of  col- 
lision as  a  proper  measure  of  precaution,'-*  though  they  were  not  necessarily 
regarded  in  the  courts  of  common-law  jurisdiction.3  While  rules  of  navi- 
gation of  greater  or  less  scope  have  been  promulgated  by  various  countries 
and  localities  from  early  times,4  no  comprehensive  rules  were  in  force  until 
the  adoption  of  the  English  Merchants  Shipping  Amendment  Act  of  1862, 
which  was  adopted  in  England  January  9,  1863,  and  in  the  United  States 
by  Act  of  Congress  of  April  29,  1864  (Rev.  Stat.,  §  4233),  and  from  time  to 
time  by  the  leading  maritime  nations  of  the  world.5  These  rules  have  been 
amended  at  various  times,  and  in  the  United  States  there  now  exist  four  dis- 
tinct classes  or  sets  of  rules  covering  navigation  on  different  waters,  known 
respectively  as  the  International  Rules,  the  Inland  Rules,  the  Rules  for  the 
Great  Lakes  and  the  connecting  and  tributary  waters  as  far  east  as  Montreal 
(referred  to  herein  as  the  Rules  for  the  Great  Lakes),  and  the  Rules  for  the 
rivers  whose  waters  flow  into  the  Gulf  of  Mexico,  and  their  tributaries  and 
the  Red  River  of  the  North  (referred  to  herein  as  the  Rules  for  the  Western 
Rivers).6 

2.  Local  Regulations.  —  Besides  these  general  regulations  there  are  various 
local  regulations  applicable  to  the  equipment,  position,  and  management  of 
vessels,  and  their  navigation  in  rivers,  harbors,  or  canals,7  which  have  been 
enforced  by  the  admiralty  courts  when  not  opposed  to  the  general  rules 
applicable  to  such  waters,8  and  when  such  waters  are  within  the  local  juris- 


1.  See  infra,  this  title,  Limitation  of  Vessel 
Owner's  Liability,  and  the  titles  Carriers  of 
Goods,  vol.  5,  p.  288;  Carriers  of  Live  Stock, 
vol.  s,  p.  453  ;  Carriers  of  Passengers,  vol.  5, 
p.  608;  Contracts  of  Affreightment  and 
Charter-parties,  vol.  7,  p.  221. 

2.  Original  Usage  of  Sea.  —  The  Eleanora,  17 
Blatchf.  (U.  S.)  88,  8  Fed.  Cas.  No.  4.335! 
Lyle  v.  The  Conestoga,  5  Pa.  L.  J.  95,  15  Fed. 
Cas.  No.  8,622;  The  R.  R.  Kirkland,  48  Fed. 
Rep.  762. 

3.  Sawyer  v.  Eastern  Steamboat  Co.,  46  Me. 
400,  74  Am.  Dec.  463. 

4.  Some  early  laws,  see  Foster  v.  The 
Schooner  Miranda,  6  McLean  (U.  S.)  221,  9 
Fed.  Cas.  No.  4,977. 

5.  Early  General  Regulations.  —  The  Scotia, 
14  Wall.  (U.  S.)  171;  The  Oregon,  158  U.  S, 
201  ;  The  New  York,  175  U.  S.  187. 

6.  Historical  Review  of  the  regulations,  see 
The  Albert  Dumois,  177  U.  S.  244. 

Department  circulars  or  pamphlets  contain- 
ing the  rules  of  navigation  are  furnished  on 
application  by  the  commissioner  of  navigation 
or  the  board  of  supervising  inspectors  of 
steam  vessels. 

English  Regulations  applicable  to  Canadian 
waters,  see  The  Lansdowne,  105  Fed.  Rep.  439. 

7.  Local  Regulations.  —  The  local  authorities 
have  the  right  "  to  prescribe  at  what  wharf  a 
vessel  may  lie  and  how  long  she  may  remain 
there,  where  she  may  unload  or  take  on  board 
particular  cargoes,  where  she  may  anchor  in 
the  harbor  and  for  what  time,  and  what  de- 
scription of  light  she  shall  display  at  night  to 
warn  the  passing  vessels  of  her  position,  and 
that  she  is  at  anchor  and  not  under  sail." 
Cushing  v.  The  Ship  John  Fraser,  21  How. 


(U.  S.)  187;  Vanderbilt  v.  Adams,  7  Cow.  (N. 
Y.)  349- 

8.  When  Not  Opposed  to  General  Rules. —  The 

Girolamo,  3  Hag.  Adm.  176;  The  Gazelle,  1 
W.  Rob.  471  ;  Vandewater  v.  Westervelt,  28 
Fed.  Cas.  No.  16,846a;  The  W.  H.  Beaman,  45 
Fed.  Rep.  128.  But  see  Baker  v.  Steamboat 
Hibernia  No.  2,  1  Phila.  (Pa.)  229,  8  Leg.  Int. 
(Pa.)  130;  The  B.  S.  Sheppard,  1  Biss.  (U.  S.) 
221,  4  Fed.  Cas.  No.  2,072. 

Illustrations  of  Local  Rules.  —  Requiring 
steamers  navigating  the  East  river  to  keep  to 
the  middle  of  the  stream.  The  W.  H.  Beaman, 
45  Fed.  Rep.  125  ;  Lonan  v.  The  C.  H.  Northram, 
1  N.  J.  L.  J.  99,  15  Fed.  Cas.  No.  8,473  ;  Vande- 
water v.  Westervelt,  28  Fed.  Cas.  No.  16,846a. 

Requiring  vessels  in  Boston  harbor  to  rig  in 
their  jib  booms  when  lying  at  the  end  of  a 
wharf.  The  Clover,  1  Lowell  (U.  S.)  343,  5 
Fed.  Cas.  No.  2,908. 

Regulating  the  speed  of  vessels  passing  along 
the  city  front.  The  City  of  Macon,  (C.  C.  A.) 
Si  Fed.  Rep.  949;  People  v.  Jenkins,  1  Hill  (N. 
Y.)  469. 

Local  ordinances  in  regard  to  landings  on 
Mississippi  river.  Cylbertson  v.  The  Steamer 
Southern  Belle,  18  How  (U.  S.)  584,  affirming 
Newb.  Adm.  461,  6  Fed.  Cas.  No.  3,462. 

Rule  of  the  board  of  state  harbor  commis- 
sioners that  no  vessel  shall  lie  across  the  end 
of  any  wharf  in  San  Francisco  harbor.  The 
Nettie  Sundberg,  100  Fed.  Rep.  888. 

Port  regulations  of  San  Francisco,  requiring 
jib  booms  to  be  rigged  in.  Griswold  v. 
Sharpe,  2  Cal.  17. 

New  York  state  law  forbidding  the  overtak- 
ing steamer  to  pass  within  a  distance  of  twenty 
yards.     The    Steamboat    Rhode    Island,  Olc 
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diction,1  and  which  are  now  recognized  as  binding  rules  by  express  excep- 
tion in  the  revised  International  Rules  that  nothing  in  the  rules  "  shall 
interfere  with  the  operation  of  a  special  rule  duly  made  by  local  authority 
relative  to  the  navigation  of  any  harbor,  river,  or  inland  waters."  a  Foreign 
vessels  are  bound  to  take  notice  of  the  local  regulations  and  conform  to 
them.s 

3.  Regulations  of  Supervising  Inspectors.  —  The  board  of  supervising  in- 
spectors of  steam  vessels  is  expressly  given  authority  to  make  rules  for  steam 
vessels  in  passing  as  to  the  carrying  of  lights  within  certain  restrictions.4 
But  their  regulations  are  not  to  be  interpreted  so  as  to  conflict  with  the  positive 
requirements  of  the  sailing  rules  of  Congress.  The  board  of  inspectors  may 
establish  regulations  in  harmony  with  these  rules  or  for  their  more  effectual 
enforcement.    Beyond  this  they  have  no  authority  to  go.5 

4.  Custom  and  Usage.  —  Neither  a  local  nor  a  general  custom  or  usage  can 
prevail  against  a  statutory  rule  of  navigation.6  But  a  custom  or  usage,  either 
local  or  general,  not  in  violation  of  the  rules  of  navigation  is  controlling  on 
vessels  navigating  the  waters  to  which  it  applies.7 

5.  Territorial  Application  of  Rules  —  a.  International  Rules. — The 
present  International  Rules,  which  went  into  effect  July  i,  1897,  are  expressly 


Adm.  505,  20  Fed.  Cas.  No.  11,745.  And  see 
specially  other  divisions  of  this  topic. 

1.  Jurisdiction. —  Part  of  a  river  not  within 
the  territorial  limits  of  a  city,  though  part  of 
its  harbor,  is  not  affected  by  a  rule  of  naviga- 
tion for  the  harbor  ordained  by  the  city.  The 
Victory,  63  Fed.  Rep.  631. 

2.  Art.  30,  International  Rules  ;  The  Victory, 
63  Fed.  Rep.  635. 

Elizabeth  river,  Virginia,  is  not  embraced 
within  the  meaning  of  this  clause.  The  Victory, 
63  Fed.  Rep.  635. 

3.  Foreign  Vessels  Bound  by  Local  Regulations 
—  England.  —  The  Fyenoord,  Swabey  374;  The 
River  Derwent,  64  L.  T.  N.  S.  509,  6  Asp.  M. 
Cas.  467.  And  see  also  The  Henry  Morton,  31 
L.  T.  N.  S.  859,  2  Asp.  M.  Cas.  466;  The  Peer- 
less, Lush.  30 ;  The  Smyrna,  2  Moo.  P.  C.  C. 
N.  S.  435- 

United  States.  —  Cushing  v.  The  Ship  John 
Fraser,  21  How.  (U.  S.)  184.  But  see  The 
Victory,  63  Fed.  Rep.  635. 

Nerv  York.  —  Fitch  v.  Livingston,  4  Sandf. 
(N.  Y.)  492. 

Powers  of  the  English  lords  of  the  admi- 
ralty to  make  regulations  as  to  the  navigation 
and  mooring  of  ships  in  dockyard  ports,  see 
The  Topaze,  10  L.  T.  N.  S.  659,  12  W.  R. 
923. 

4.  Statutory  Authority  of  Supervising  Inspect- 
ors. —  Act  June  7,  1897  ;  Act  Feb.  8,  1895  ;  Rev. 
Stat.  U.  S.,  §  4412. 

The  power  of  supervising  inspectors  to  adopt 
rules  for  the  government  of  steam  vessels  in 
passing  each  other,  under  Rev.  Stat.  U.  S., 
§  4412,  is  limited  by  §  4400  to  steam  vessels 
"  navigating  any  waters  of  the  United  States 
which  are  common  highways  of  commerce  or 
open  to  general  or  competitive  navigation." 
The  New  York,  175  U.  S.  195. 

5.  Regulations  of  Supervising  Inspectors.  — 
The  American  Eagle.  1  Lowell  (U.  S.)  425,  1 
Fed.  Cas.  No.  301  ;  The  Steamboat  Atlas,  4 
Ren.  (U.  S.)  27,  2  Fed.  Cas.  No.  633;  The 
Metropolis,  17  Fed.  Cas.  No.  9,501  ;  The  Grand 
Republic,  16  Fed.  Rep.  424;  The  B.  B.  Saun- 


ders, 19  Fed.  Rep.  118,  25  Fed.  Rep.  731  ;  The 
Greenpoint,  31  Fed.  Rep.  231  ;  The  John  King, 
(C.  C.  A.)  49  Fed.  Rep.  473. 

Local  inspectors  have  no  power  to  release  a 
particular  vessel  from  the  obligation  to  carry 
lights.    The  Metropolis,  17  Fed.  Cas.  No.  9,501. 

As  to  the  waters  of  Puget  Sound  in  Wash- 
ington, see  The  Resolute,  1  Wall.  (U.  S.)  682. 

6.  Custom  Cannot  Prevail  Against  Statutory 
Rule.  —  The  Duke  of  Sussex,  1  W.  Rob.  274; 
The  Sylph,  2  Spinks  75  ;  The  Unity,  Swabey 
101  ;  The  Hand  of  Providence,  Swabey  107; 
The  Ship  Friends,  4  Moo.  P.  C.  314;  The 
Steamer  Ellen  S.  Terry,  7  Ben.  (U.  S.)  401,  8 
Fed.  Cas.  No.  4,378;  Wheeler  v.  The  Steamer 
Eastern  State,  2  Curt.  (U.  S.)  141,  29  Fed. 
Cas.  No.  17,494;  The  A.  Demerest,  25  Fed. 
Rep.  921  ;  The  Pequot,  30  Fed.  Rep.  839;  The 
Mohegan,  91  Fed.  Rep.  810;  The  North  Star, 
108  Fed.  Rep.  436;  Palmer  v.  New  York,  etc., 
Transp.  Co.,  76  Hun  (N.  Y.)  181. 

In  The  James  Bowen,  52  Fed.  Rep.  510,  it 
was  held  that  the  established  custom  of  the  port 
of  Philadelphia  superseded  regulations  pre- 
scribed by  the  Act  of  1885. 

The  usual  custom  of  tugs  coming  down  the 
East  river  upon  the  ebb  tide,  of  going  over  to- 
wards the  Brooklyn  shore,  being  known  to  an 
approaching  steamer,  she  is  in  duty  bound  to 
watch  a  red  light  seen  on  her  port  hand  to 
ascertain  whether  or  not  the  approaching  tug 
intends  to  follow  such  custom.  The  A.  Deme- 
rest, 25  Fed.  Rep.  921. 

7.  Custom  Not  in  Conflict  with  Rules. —  Wil- 
liamson ?'.  Barrett,  13  How.  (U.  S.)  101,  affirm- 
ing. 4  McLean  (U.  S.)  589,  2  Fed.  Cas.  No. 
1,051  ;  The  Sloop  Argus,  Olc.  Adm.  304,  1  Fed. 
Cas.  No.  521  ;  Stone  v.  Ketland,  1  Wash.  (U. 
S.)  142,  23  Fed.  Cas.  No.  13.483:  Myers  v. 
Perry,  1  La.  Ann.  372;  Drew  v.  The  Steamboat 
Chesapeake.  2  Dougl.  (Mich.)  33;  Boyce  v.  The 
Steamboat  Empress,  3  West  L.  J.  174,  1  Ohio 
Dec.  (Reprint)  173.  And  see  Baker  v.  The 
Steamboat  Hibernia,  No.  2.  1  Phila.  (Pa.)  228, 
8  Leg.  Int.  (Pa.)  130,  5  Pa.  !..  J.  Rep.  46,  4 
Am.  L.  J.  1. 
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confined  to  vessels  navigating  the  "high  seas"  and  "waters  connected 
therewith  navigable  by  sea-going  vessels,"  1  and  it  is  further  provided  that 
nothing  in  such  rules  shall  interfere  with  the  operation  of  a  special  rule  duly 
made  by  local  authority  relative  to  the  navigation  of  any  harbor,  river,  or 
inland  waters,2  but  such  rules  where  they  do  not  interfere  with  the  local  rules 
are  applicable  to  American  vessels  at  least  on  the  waters  named.3 

b.  Inland  RULES.  —  These  rules,  which,  as  they  stand  at  this  time,  went 
into  effect  October  7,  1897,  were  expressly  designed  to  cover  the  navigation 
of  all  harbors,  rivers,  and  inland  waters  of  the  United  States,  except  the  Great 
Lakes  and  their  connecting  and  tributary  waters  as  far  east  as  Montreal,  and 
the  Red  River  of  the  North  and  rivers  emptying  into  the  Gulf  of  Mexico  and 
their  tributaries,4  for  which  latter  waters,  as  has  been  seen,  special  rules  are 
made;5  and  the  Secretary  of  the  Treasury  was  authorized,  empowered,  and 
directed  from  time  to  time  to  designate  and  define  by  suitable  bearings  or 
ranges  with  lighthouses,  light  vessels,  buoys,  or  coast  objects,  the  lines  divid- 
ing the  high  seas  from  rivers,  harbors,  and  inland  waters.6  Pursuant  to  such 
authority,  boundaries  of  inland  waters  have  from  time  to  time  been  designated 
by  the  Secretary  of  the  Treasury  and  duly  promulgated.7 

c.  Rules  for  Great  Lakes.  —  The  navigation  of  the  waters  of  the 
Great  Lakes  and  their  connecting  and  tributary  waters  being  governed  by 
special  rules,8  the  cases  determining  the  application  of  prior  rules  are  not  now 
important  except  where  they  illustrate  the  subject-matter,  and  they  are  shown 
in  the  subsequent  sections  of  this  title.9 

d.  Rules  for  Western  Rivers.  —  These  rules  are  contained  in  the  old 
provisions  of  the  navigation  laws,10  supplemented  by  the  rules  of  the  super- 
vising inspectors  made  in  pursuance  thereof. 11 

e.  Law  of  Place.  —  Before  the  adoption  of  the  international  regu- 
lations, foreign  ships  on  the  high  seas  were  not  bound  by  the  regulations  of 
another  country,13  nor  was  a  British  vessel  meeting  a  foreign  vessel  on  the 
high  seas  bound  by  British  regulations.13    The  test  of  negligence  in  such  cases 

1.  Scope  of  International  Rules.  —  Enacting  459,  overruling  The  Aurania,  29  Fed.  Rep.  98; 
clause,  International  Rules.  and  the  lower  harbor  of  Boston  inside  the  line 

2.  Exception  of  Rivers,  Harbors,  and  Inland  drawn  from  Lovell's  Island  to  Deer  Island, 
Waters.  —  Art.  30,  International  Rules.  The  Williamsport,  (C.  C.  A.)  74  Fed.  Rep.  653. 

Prior  Cases.  —  The  Greenpoint,  31  Fed.  Rep.  8.  Rules  for  Great  Lakes.  —  Act  Feb.  8,  1895. 

231.  9.  Prior  Rules. —  See  The  New  York,  175  U. 

"Ocean  Waters,"  as  used  in  the  prior  Act  of  S.  189;  The  Sweepstakes,  Brown  Adm.  509,  23 

1885,  embraces  all  waters  opening  directly  or  in-  Fed.  Cas.  No.  13,687;  The  North  Star,  (C.  C. 

directly  into  the  ocean,  and  navigable  by  ships,  A.)  62  Fed.  Rep.  71  ;  The  F.  W.  Wheeler,  (C. 

foreign  or  domestic,  coming  in  from  the  ocean,  C.  A.)  78  Fed.  Rep.  827. 

of  draught  as  great  as  is  drawn  by  the  larger  10.   Rules  for  Western  Rivers.  —  Act  1864, 

ships  which  traverse  the  open  seas.    The  Vic-  Rev.  Stat.  U.  S.,  §  4233. 

tory,  63  Fed.  Rep.  636.  11.  Lower  Mississippi. — The  navigation  of 
The  Elizabeth  river  between  Norfolk  and  the  Mississippi  river  below  New  Orleans  is  gov- 
Hampton  Roads  was  held  to  be  one  of  the  ocean  erned  by  the  old  rules  and  regulations  of  1864, 
waters.  The  Victory,  63  Fed.  Rep.  636.  supplemented  by  the  supervising  inspectors' 
"Coast  Waters."  —  All  tide  waters  navigable  rules  for  Atlantic  and  Pacific  inland  waters, 
from  the  ocean,  with  navigable  depth  for  ocean  and  not  by  the  rules  made  for  rivers  emptying 
craft,  were  held  to  be  "  coast  waters,"  within  into  the  Gulf  of  Mexico.  The  Albert  Dumois, 
the  meaning  of  the  prior  Act  of  1885.  The  177  U.  S.  240,  affirming  Jacobsen  v.  Springer, 
Victory,  63  Fed.  Rep.  636.  87  Fed.  Rep.  948. 

3.  21  Op.  Atty.-Gen.  513.  12.  High  Seas.  —  The  State  of  Alabama,  17 

4.  Inland  Rules.  —  Enacting    clause,    Inland  Fed.  Rep.  847,  and  cases  in  following  note. 
Rules.  13.  Foreign  and  Domestic  Ships  —  English  Rule. 

5.  See  supra,  this  section,  History  of  Regu-  —  The  Dumfries,  Swabey  63,  4  W.  R.  708  ;  The 
lotions.  Zollverein,  Swabey  96,  2  Jur.  N.  S.  429  ;  The 

6.  Designation  of  Inland  Waters. —  Act  Feb.  19,  Cleadon,  Lush.  158,  14  Moo.  P.  C.  92,  4  L.  T. 
1895,  c.  102,  28  Stat,  at  L.  672.  N.  S.  157;  The  Saxonia,  Lush.  410,  15  Moo. 

7.  "Inland  Waters,"  under  the  prior  Act  of  P.  C.  262.  31  L.  J.  Adm.  201.  8  Jur.  N.  S.  315. 
1885,  was  held  to  embrace  the  lower  harbor  of  6  L.  T.  N.  S.  6,  10  W.  R.  431;  The  Elizabeth, 
New  York,  The  Ludvig  Holberg,  157  U.  S.  60;  3  L.  T.  N.  S.  150:  The  Chancellor,  14  Moo. 
also  Gedney  Channel,  the  main  entrance  to  the  P.  C.  202,  4  L.  T.  N.  S.  627  ;  The  Brig  Belle, 
harbor  of  New  York,  The  Delaware,  161  U.  S.  1  Ben.  (U.  S.)  317,  3  Fed.  Cas.  No.  1,269. 
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was  the  common  practice  of  seamen  of  all  nations;1  but  a  different  rule  has 
been  applied  in  the  United  States,  and  it  has  been  held  that  the  failure  of  an 
American  vessel  to  comply  with  the  domestic  law  might  be  set  up  by  a  foreign 
vessel  as  a  fault.2  In  local  waters  foreign  vessels  are  bound  by  the  local 
regulations.3  The  International  Rules,  however,  have  become  the  general 
laws  of  the  sea,  and  as  such  obligatory  upon  the  nations  which  have  given 
their  assent  to  them.4  They  will  be  held  to  be  binding  upon  foreign  as  well 
as  domestic  vessels,  unless  the  contrary  is  made  to  appear.5  And  one  vessel 
meeting  another,  whether  of  the  same  or  different  nationality,  has  the  right 
to  assume  that  both  are  governed  by  the  same  laws,  and  each  may  regulate 
her  own  conduct  accordingly.6 

6.  Vessels  Affected  by  Regulations.  —  The  ordinary  rules  of  navigation 
designed  to  prevent  collisions  apply  to  fishing  vessels  when  engaged  on  their 
fishing  grounds,7  as  well  as  to  a  fire  tug  owned  by  a  city  and  forming  part 
of  its  fire  department,8  to  naval  vessels  in  time  of  peace,9  and  to  rafts. 10 

Definitions.  —  Any  vessel  propelled  by  machinery  or  under  steam,  whether 
under  sail  or  not,  is  considered  a  steam  vessel.11  A  vessel  propelled  by  wind 
power  alone,  and  a  steam  vessel  under  sail  and  not  under  steam,  are  considered 
sail  vessels.13  A  vessel  is  "  under  way  "  within  the  meaning  of  the  rules 
when  not  at  anchor  or  made  fast  to  the  shore  or  aground.13 

Waiver  of  Rules.  —  While  the  rules  of  navigation  are  imperative,  they  can  be 
waived  by  persons  who  are  willing  to  waive  them.14  And  a  rule  of  a  yacht 
club  will  be  held  binding  on  its  members  while  engaged  in  racing  or  in  fleet 
manoeuvres,  though  in  violation  of  the  general  rules.15  So,  also,  a  usage  of 
ferry  companies  having  adjacent  slips,  as  to  the  course  of  their  ferry  boats  and 
the  manner  of  landing,  will  be  held  binding  on  such  vessels.16 

7.  When  Rules  Become  Operative.  —  The  rules  of  navigation  are  obligatory 
upon  vessels  approaching  each  other  from  the  time  necessity  for  caution 
begins,  and  from  that  time,  as  the  vessels  advance,  so  long  as  the  means  and 

1.  The  Dumfries,  Swabey  63,  125,  and  cases  Brown  &  L.  19,  9  Jur.  N.  S.  208,  32  L.  J.  Adm. 
cited  in  prior  note.  58  ;  St.  Louis,  etc.,  Transp.  Co.  v.  U.  S.,  33  Ct. 

2.  American  Rule.  —  The   Scotia,  7  Blatchf.      CI.  252. 

(U.   S.)    308;   Leonard  v.  The  Volunteer,   4  A  ship  of  war  with  a  projecting  ram  under 

Chicago  Leg.  N.  156,  15  Fed.  Cas.  No.  8,260;  water  was  held  to  be  in  fault  for  not  warning 

Schooner  Job  M.  Leonard  v.  Whitwill,  10  Ben.  another  approaching  her  to  speak  of  the  danger. 

(U.  S.)  638,  15  Fed.  Cas.  No.  8,261.  The  Bellerophon,  44  L.  J.  Adm.  7,  33  L.  T.  N.  S. 

3.  Local  Waters,  —  The  Fyenoord,  Swabey  412,  3  Asp.  M.  Cas.  58.  And  see  The  Batavier, 
374;  The  Aurora,  10  L.  C.  Rep.  445,  2  Stuart  9  Moo.  P.  C.  286,  1  Spinks  378,  28  L.  T.  N.  S. 
Adm.  (L.  C.)  53;  Kennedy  v.  Steamer  Sar-  429;  Wilson  v.  Canada  Shipping  Co.,  2  App. 
matian,  2  Fed.  Rep.  911.  Cas.  389,  36  L.  T.  N.  S.  155,  3  Asp.  M.  Cas. 

Where  a  collision  of  American  vessels  occurs  361. 

in  an  English  port,  the  rights  of  the  parties  10.  Rafts. —  U.  S.  v.  One  Raft  Timber,  13  Fed. 

depend  upon  the  provisions  of  the  British  stat-  Rep.  796.    See  further,  infra,  this  title,  Narrow 

utes  then  in  force;  and,  if  doubts  exist  as  to  Channels,   Rivers,  Harbors,  and  Canals  —  Ob- 

their  true  construction,  our  courts  will  adopt  siructing  Channel. 

that  which  is  sanctioned  by  the  courts  of  Great  11.  "  Steam  Vessel,"  —  A  tug  at  sea  waiting  for 

Britain.    Smith  v.  Conrry,  1  How.  "(U.  S.)  28.  employment,  with  her  engines  idle  and  her  fires 

4.  International  Rules.  —  The  Scotia,  74  Wall.  banked  and  no  sails  set,  is  "under  steam."  The 
(U.  S.)  170;  The  Oregon,  158  U.  S.  210.  Jennie  S.  Barker,  L.  R.  4  A.  &  E.  456,  44  I..  J. 

5.  The  Belgenland,  114  U.  S.  370;  The  Ore-  Adm.  20,  33  L.  T.  N.  S.  318,  3  Asp.  M.  Cas.  82. 
gon,  158  U.  S.  210;  The  Aurania,  29  Fed.  12.  Sail  Vessel. —  A  tug  lying  with  her  fires 
Rep.  98.  banked,  under  jib  and  foresail,  with  her  helm 

6.  The  Oregon,  158  U.  S.  210.  See  further,  lashed,  is  a  sail  vessel.  The  Helvetia,  3  Asp. 
infra,  this  title,  Enforcement  of  Liability  for  M.  Cas.  43,  note. 

Injuries.  13.  Definitions.  —  The  definitions  given  above 

7.  Fishing  Vessels.  —  The  Schooner  Summit,  are  in  all  the  rules.  See  further  illustrations 
2  Curt.  (U.  S.)  150,  23  Fed.  Cas.  No.  73,606.  under  subsequent  sections. 

8.  Fire  Tug.  —  Workman  v.  The  City  of  New  14.  Waiver  of  Rules.  —  Moore  v.  Moss,  14  111. 
York,  63  Fed.  Rep.  208;  Henderson  v.  Cleve-  106. 

land,  03  Fed.  Rep.  844-  15.  Yacht  Club  Rule  — Clark  v.  Thayer.  14  N. 

9.  War  Vessels. —  The  Swallow,  Swnbey  30;  Y.  App.  T~)iv.  510. 

The  Topaze,  10  1..  T.  N.  S.  659,  12  W.  R.  023;  16.  Agreement  between  Ferry  Companies.  —  The 

The  Supply,  12  L.  T.  N.  S.  799;  The  Leda,  Pavonia,  26  Fed.  Rep.  106. 

895  Volume  XXV. 


Rules  Affecting  Liability 


SHIPS  AND  SHIPPING. 


for  Injuries  by  Vessels. 


opportunity  to  avoid  danger  of  collision  remain.  The  rule  applicable  depends 
upon  the  actual  situation  of  the  vessels  at  the  time  when  the  necessity  for 
precaution  begins.  Everything  prior  to  that  is  immaterial,  except  as  it  may 
give  each  some  knowledge  of  the  other's  intention.1 

8.  Interpretation  of  Eules.  —  The  regulations  being  intended  for  seafaring 
people  arc  to  be  construed  literally.2  The  terms  used  in  the  rules  being, 
moreover,  used  in  the  nautical  sense,  must  be  applied  as  seamen  are  wont  to 
apply  them.3 

V.  General  Rules  Affecting  Liability  for  Injuries  by  Vessels — 1. 

General  Duty  to  Avoid  Collision — a.  Precautions  Necessary.  —  There  is  a 
general  provision  in  the  rules,  that  nothing  therein  contained  shall  exonerate 
any  vessel,  or  the  owner  or  master  or  crew  thereof,  from  the  consequences  of 
the  neglect  of  any  precaution  which  may  be  required  by  the  ordinary  practice 
of  seamen  or  by  the  special  circumstances  of  the  case.4  Whenever  danger 
of  collision  has  become  manifest,  and  the  vessel  previously  bound  to  avoid  it 
is  plainly  neglecting  her  duty  to  do  so,  the  circumstances  are  special  and  the 
other  vessel  must  do  what  she  can  to  prevent  disaster.5  Flagrant  fault  com- 
mitted by  one  of  the  vessels  will  not  excuse  the  other  from  adopting  every 
reasonable  and  practicable  precaution  to  prevent  a  collision.6 


1.  Necessity  for  Precautions  Fixes  Application 
of  Rule.  —  1  he  Beryl,  9  P.  D.  137;  The  Ban- 
shee, 57  L.  T.  N.  S.  841,  6  Asp.  M.  Cas.  221  ; 
The  Nichols,  7  Wall.  (U.  S.)  656;  The  Cayuga, 
14  Wall.  (U.  S.)  270;  The  Dexter,  23  Wall. 
(U.  S.)  69;  New  York,  etc.,  U.  S.  Mail  Steam- 
ship Co.  v.  Rumball,  21  How.  (U.  S.)  372;  The 
Breakwater,  155  U.  S.  252;  Greenman  v.  The 
Steam-Boat  Narragansett,  4  Fed.  Rep.  244; 
The  Aurania,  29  Fed.  Rep.  105  ;  The  Pequot, 
30  Fed.  Rep.  839  ;  The  Non  Pareille,  33  Fed. 
Rep.  526;  The  John  King,  (C.  C.  A.)  49  Fed. 
Rep.  473  ;  The  Mary  Buhne,  95  Fed.  Rep.  1002. 

2.  Literal  Construction.  —  The  Libra,  6  P.  D. 
139,  45  L.  T.  N.  S.  161,  4  Asp.  M.  Cas.  429. 
And  see  The  Margaret,  9  P.  D.  47 ;  The 
Dunelm,  9  P.  D.  164,  53  L.  J.  Adm.  81,  51 
L.  T.  N.  S.  214,  32  W.  R.  970,  s  Asp.  M.  Cas. 
304;  The  Beryl,  9  P.  D.  137,  53  L.  J.  Adm.  75, 
51  L.  T.  N.  S.  554.  33  W.  R.  191,  s  Asp.  M. 
Cas.  321. 

3.  Nautical  Sense.— The  Franconia,  2  P.  D. 
8;  The  Aurania,  29  Fed.  Rep.  104. 

Construction  of  Local  Ordinance.  —  The  lax  en- 
forcement of  an  ordinance  by  the  local  author- 
ities was  held  to  show  the  construction  of  the 
ordinance  by  the  local  authorities,  in  Cushing  v. 
The  Ship  John  Fraser,  21  How.  (U.  S.)  184 ; 
though  a  different  rule  was  enforced  in  Cul- 
bertson  v.  The  Steamboat  Southern  Belle,  1 
Newb.  Adm.  461,  6  Fed.  Cas.  No.  3,462.  Trent 
Navigation  Act  of  1858;  Martin  v.  Leavers,  46 
J.  P.  807. 

4.  Neglect  of  Precautions  a  Fault.  —  Art.  29, 
International  Rules  ;  art.  29,  Inland  Rules  ;  rule 
28,  Rules  for  Great  Lakes. 

5.  When  Circumstances  Special  —  England.  — 
The  Jane  Bacon,  27  W.  R.  35. 

Canada.  —  The  City  of  Puebla,  3  Can. 
Exch.  26. 

United  States.  —  The  New  York,  175  U.  S. 
187,  reversing  82  Fed.  Rep.  8tg,  54  U.  S.  App. 
248;  The  Maria  Martin,  12  Wall.  (U.  S.)  47; 
The  Pilot,  1  Biss.  (U.  S.)  159.  19  Fed.  Cas. 
No.  it, 168;  The  Santa  Clans,  Olc.  Adm.  428. 
21  Fed.  Cas.  No.  12.327;  The  B.  &  C,  18  Fed. 
Rep.  543;  The  Jay  Gould,  19  Fed.  Rep.  765; 
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The  Titan,  23  Fed.  Rep.  413;  The  Aurania,  29 
Fed.  Rep.  98;  Case  v.  The  Susquehanna,  35 
Fed.  Rep.  325;  The  Baltic,  41  Fed.  Rep.  603; 
The  Little  Silver,  74  Fed.  Rep.  574;  The  F.  W. 
Wheeler,  (C.  C.  A.)  78  Fed.  Rep.  829;  The 
A.  J.  Wright,  84  Fed.  Rep.  1002.  See  also 
Lawrence  v.  Jones,  1  West  L.  J.  28,  1  Ohio 
Dec.  (Reprint)  5. 

6.  Precautions  Necessary.  —  England.  —  The 
Jane  Bacon,  27  W.  R.  35  ;  The  Independence, 
14  Moo.  P.  C.  103. 

Canada.  —  The  Germany  v.  The  City  of 
Quebec,  2  Stuart  Adm.  (L.  C.)  158. 

United  States.  —  The  America,  92  U.  S.  438; 
The  Manitoba,  122  U.  S.  97;  The  Gray  Eagle. 
9  Wall.  (U.  S.)  sio ;  The  Maria  Martin,  12 
Wall.  (U.  S.)  47;  The  Ariadne,  13  Wall.  (U. 
S.)  479;  The  Continental,  14  Wall.  (U.  S.) 
359;  Chamberlain  v.  Ward,  21  How.  (U.  S.) 
567  ;  French  v.  The  Schooner  Victoria,  10 
Phila.  (Pa.)  292,  31  Leg.  Int.  (Pa.)  293,  9  Fed. 
Cas.  No.  5,106 ;  Mills  v.  The  Steamboat 
Nathaniel  Holmes,  1  Bond  (U.  S.)  352,  17  Fed. 
Cas.  No.  9,613;  The  Scioto,  2  Ware  (U.  S.) 
360,  21  Fed.  Cas.  No.  12,508;  Western  Ins. 
Co.  v.  Steamboat  Goody  Friends,  1  Bond  (U. 
S.)  459,  29  Fed.  Cas.  No.  17,436;  The  Warren, 
18  Fed.  Rep.  559!  U.  S.  v.  Keller,  19  Fed.  Rep. 
633;  The  Pegasus,  19  Fed.  Rep.  46;  The  Mary 
Ida,  20  Fed.  Rep.  741. 

Alabama.  —  Steamboat  Farmer  v.  McCraw, 
26  Ala.  189,  62  Am.  Dec.  718. 

Illinois.  —  Ward  v.  Armstrong,  14  111.  283. 

Louisiana.  —  Carlisle  v.  Holton,  3  La.  Ann. 
48,  48  Am.  Dec.  440. 

Neiv  York.  —  MacMahon  v.  Brooklyn,  etc.. 
Ferry  Co.,  10  N.  Y.  App.  Div.  376.  See  also 
The  Ottoman,  33  U.  S.  App.  443. 

Where  a  steamer  suddenly  loomed  up  in  a 
fog.  approaching  on  the  lee  beam  of  a  schooner, 
and  was  seen  to  be  backing,  the  schooner  was 
held  to  be  in  fault  for  not  luffing,  such  manoeu- 
vre being  in  the  ordinary  practice  of  seamen. 
The  Patria,  92  Fed.  Rep.  411,  affirmed  (C.  C.  A.) 
107  Fed.  Rep.  157. 

So  a  compliance  with  the  statutory  regula- 
tions as  to  lights  will  not  exonerate  a  vessel 
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Evidence  and  Burden  of  Proof.  —  And  where  a  vessel  is  charged  with  having 
omitted  to  do  something  which  ought  to  have  been  done,  proof  of  three 
things  is  required  :  first,  that  it  was  clearly  in  the  power  of  the  vessel  to  have 
done  the  thing  charged  to  have  been  omitted;  secondly,  that  if  done  it  would 
in  all  probability  have  prevented  the  collision;  and,  thirdly,  that  it  was  such 
an  act  as  would  have  occurred  to  any  officers  of  competent  skill  and  experi- 
ence.1 Whenever  it  appears  that  one  of  the  vessels  has  neglected  the  usual 
and  proper  measures  of  precaution,  the  burden  is  upon  her  to  show  that  the 
collision  was  not  owing  to  her  neglect,3  or  that  the  other  might  nevertheless 
by  ordinary  care  and  skill  have  avoided  the  collision.3 

b.  Special  Circumstances  Justifying,  Requiring,  or  Excusing 
Departure  from  Rules.  —  There  is  a  general  provision  in  all  the  rules 
that  in  obeying  and  construing  the  rules  due  regard  shall  be  had  to  all 
dangers  of  navigation  and  collision,  and  to  any  special  circumstances  which 
may  render  a  departure  from  the  rules  necessary  in  order  to  avoid  immediate 
danger.4  A  departure  from  the  general  rules  is,  therefore,  not  only  allowed 
in  some  cases,5  but  it  follows  that  when  observance  of  a  rule  would  plainly 
tend  to  bring  about  a  collision,  and  departure  from  the  rule  would  avoid  it, 
departure  becomes  a  duty.6  And  a  vessel  is  in  fault  where  a  blind  adherence 
to  the  rule  that  she  shall  keep  her  course  necessarily  results  in  a  collision, 
which  a  change  would  probably  have  averted.7 

Exceptions  Not  Favored.  —  But  departure  from  the  general  rules  of  navigation 
is  not  favored  by  the  courts,  and  exceptions  are  not  to  be  lightly  made; 


from  responsibility  for  a  collision,  where  the 
special  circumstances  reasonably  called  for  ex- 
traordinary measures  to  apprise  other  vessels  of 
her  proximity  and  character.  The  R.  W.  Bur- 
rowes,  7  Blatchf.  (U.  S.)  374.  21  Fed.  Cas.  No. 
12,180.  See  also  The  Thomas  Carroll,  23  Fed. 
Rep.  912. 

1.  Evidence  of  Fault.  —  The  Monica,  8  Quebec 
379- 

2.  Burden  of  Proof.  —  The  Great  Republic,  23 
Wall.  (U.  S.)  20  ;  The  St.  Louis,  39  C.  C.  A.  263. 

3.  The  Continental,  8  Blatchf.  (U.  S.)  3,  6 
Fed.  Cas.  No.  3,141  ;  Maguire  v.  The  Steam- 
Boat  Sylvan  Glen,  2  Fed.  Rep.  905  ;  The  Cement 
Rock,  38  Fed.  Rep.  764. 

4.  General  Prudential  Rules  — Art.  26,  Inter- 
national and  Inland  Rules;  rule  27,  Rules  for 
Great  Lakes ;  rule  24,  Inspectors'  Rules  for 
Western  Rivers.. 

This  provision  is  a  rule  of  common  sense,  to 
the  effect  that  the  regulations  are  to  be  read  and 
applied  so  as  not  to  cause  collision,  but  it  does 
not  prescribe  any  specific  course  to  be  adopted 
or  pursued.    The  Allan,  14  L.  T.  N:  S.  860. 

5.  Departure  from  Rules.  —  Thus  a  steamer, 
when  danger  of  collision  becomes  apparent  from 
default  in  the  manoeuvre  of  another  vessel,  is 
not  in  fault  for  keeping  her  engines  full  speed 
ahead,  with  the  hope  of  avoiding  a  collision,  in- 
stead of  stopping  and  reversing.  The  Benares, 
9  P.  D.  16. 

So  where  two  vessels  properly  navigated  find 
themselves  suddenly  looming  up  out  of  a  dense 
fog  within  one  hundred  and  fifty  feet  of  each 
other,  without  either  having  heard  the  fog  horn 
of  the  other,  although  they  were  properly 
sounded,  the  vessel  whose  duty  it  was  under  the 
rules  to  keep  her  way  was  held  not  to  be  in 
fault  for  failure  to  give  way.  The  Negaunee, 
20  Fed.  Rep.  918. 

When  the  vessel  bound  to  give  way  does  not 
do  so  in  time,  the  other  may  be  so  navigated  as 
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to  avoid  or  lessen  the  effects  of  the  apprehended 
collision.  The  Catharine  and  Martha,  n  N.  Y. 
Leg.  Obs.  225,  5  Fed.  Cas.  No.  2,512. 

Where  the  danger  of  collision  is  brought 
about  by  the  wrongful  sheer  of  a  vessel,  the  at- 
tempt of  another  vessel  to  avoid  the  collision  by 
also  sheering,  so  as  to  permit  the  former  to  re- 
cover her  course,  is  not  a  fault.  The  Alaska, 
33  Fed.  Rep.  527. 

6.  The  London,  6  Notes  Cas.  29  ;  Peck  v.  San- 
derson, 17  How.  (U.  S.)  178;  New  York,  etc., 
U.  S.  Mail  Steamship  Co.  v.  Rumball,  21  How. 
(U.  S.)  372;  St.  John  v.  Paine,  10  How.  (U.  S.) 
582;  The  Cayuga,  14  Wall.  (U.  S.)  276;  The 
Sunnyside,  91  U.  S.  224;  The  America,  92  U.  S. 
438 ;  The  Steamboat  W.  C.  Redfield,  4  Ben.  (U. 
S.)  227,  29  Fed.  Cas.  No.  17,305  ;  The  Columbia, 
25  Fed.  Rep.  844 ;  The  Aurania,  29  Fed.  Rep. 
126;  The  Non  Pareille,  33  Fed.  Rep.  524;  The 
Minnie  C.  Taylor,  52  Fed.  Rep.  326;  The  R.  H. 
Waterman,  82  Fed.  Rep.  482 ;  The  George  S. 
Shultz,  (C.  C.  A.)  84  Fed.  Rep.  512  ;  The  Britan- 
nia, 34  Fed.  Rep.  551  ;  Coopers.  Eastern  Transp. 
Co.,  75  N.  Y.  1 16. 

7.  Rule  to  Keep  Course —  England.  —  The  Lady 
Anne,  15  Jur.  18. 

Canada.  —  The  Underwriter  v.  The  Lake  St. 
Clair,  1  Quebec  323. 

United  States.  —  The  Steamer  Electra,  1  Ben. 
(U.  S.)  282,  8  Fed.  Cas.  No.  4.337  ;  Brooks  v. 
The  D.  W.  Lenox,  4  Fed.  Cas.  No.  1,952;  The 
Cornelius  C.  Vanderbilt,  Abb.  Adm.  361,  6 
Fed.  Cas.  No.  3,235  ;  Crockett  v.  Riley,  6  Fed. 
Cas.  No.  3,402a;  Lane  v.  The  Schooner  A. 
Denike,  3  Cliff.  (0.  S.I  117,  14  Fed.  Cas.  No. 
8.045  :  The  New  Champion,  Abb.  Adm.  202,  18 
Fed.  Cas.  No.  10,146;  The  Columbia,  25  Fed. 
Rep.  844  ;  The  Fanwood,  28  Fed.  Rep.  373  ;  Hol- 
land v.  Brown,  35  Fed.  Rep.  43;  The  Minnie  C. 
Taylor,  52  Fed.  Rep,  326. 

New  York.  —  Hawkins  v.  Dutchess,  etc, 
Steamboat  Co.,  2  Wend.  (N.  Y.)  452. 
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they  are  admitted  with  great  caution,  and  only  when  imperatively  required 
by  the  special  circumstances  of  the  case  1  to  avoid  immediate  danger,3  and 
then  only  to  the  extent  that  the  danger  demands.3  To  excuse  a  departure 
from  the  rules  there  must  be  an  actual  necessity.4  Considerations  of  discre- 
tion and  expediency,9  or  mere  apprehension  of  danger,6  or  convenience,7  will 
not  suffice.  And  the  course  adopted  must  be  reasonably  calculated  to  avoid 
the  danger.8  It  follows  that  under  all  ordinary  circumstances  a  vessel 
discharges  her  full  duty  and  obligation  to  another  by  a  faithful  and  literal 
observance  of  the  rules.9  And  a  very  clear  case  of  a  departure  from  a  rule  of 
navigation  must  be  made  out  before  a  vessel  can  be  pronounced  in  fault  for 
adhering  to  it.10  And  conversely  the  vessel  that  departs  from  the  rule  of 
navigation  must  show  a  clear  and  undoubted  case  of  special  excuse.11 

Excuses  for  Violation  of  Rule.  —  It  is  no  excuse  for  a  violation  of  a  rule  of  navi- 
gation either  that  it  was  not  known  or  is  not  generally  observed,12  or  that  the 
vessel  was  embarrassed  by  proximity  to  other  vessels,  where  there  is  no 
justification  for  being  in  such  proximity.13 

c.  Presumption  that  Vessels  Will  Comply  with  Rules.  —  In  the 
absence  of  knowledge  or  indications  to  the  contrary,  one  vessel  has  always  the 
right  to  presume  that  the  other  vessel  is  skilfully  and  properly  managed,  and 
that  she  will  comply  with  the  rules,  and  do  what  is  right  and  proper  under 
the  circumstances,  and  a  vessel  is  not  only  privileged  to  regulate  her  own 
movements  on  that  supposition,  but  is  required  to  do  so.14 


1.  Departure  from  Rules  Admitted  with  Great 
Caution.  —  The  Test,  5  Notes  Cas.  276 ;  The 
John  Buddie,  5  Notes  Cas.  387  ;  The  Superior, 
6  Notes  Cas.  607  ;  The  Stoomvaart  Maatschappy 
Nederland  v.  Peninsular,  etc.,  Steam  Nav.  Co., 
5  App.  Cas.  876  (an  extreme  view  of  this  doc- 
trine) ;  The  E.  C.  Scranton,  3  Blatchf.  (U.  S.) 
So,  8  Fed.  Cas.  No.  4,273;  The  Oregon,  158  U. 
S.  202. 

2.  Immediate  Danger  Necessary.  —  The  Agra  v. 
The  Elizabeth  Jenkins,  L.  R.  1  P.  C.  501  ;  The 
Albert  Dumois,  177  U.  S.  249. 

3.  Belden  v.  Chase,  150  U.  S.  698. 

4.  Actual  Necessity.  —  The  Moderation,  1  Moo. 
P.  C.  C.  N.  S.  528,  9  L.  T.  N.  S.  586  ;  The  Mag- 
gie J.  Smith,  123  U.  S.  349;  The  Britannia,  153 
U.  S.  130;  The  H.  F.  Dimock,  77  Fed.  Rep.  230. 

5.  Discretion  and  Expediency.  —  The  Benares,  9 
P.  D.  16;  The  Stoomvaart  Maatschappy  Neder- 
land v.  Peninsular,  etc.,  Steam  Nav.  Co.,  5  App. 
Cas.  876  ;  The  Superior,  6  Notes  Cas.  607  ;  The 
H.  F.  Dimock,  77  Fed.  Rep.  226,  33  U.  S.  App. 
647.  See  also  The  Williamsport,  33  U.  S.  App. 
505;  The  Steam  Towboat  Norfolk  &  Western 
No.  1,  33  U.  S.  App.  531. 

6.  Mere  Apprehension.  —  The  Steamtug  Gen- 
eral U.  S.  Grant,  6  Ben.  (U.  S.)  465,  10  Fed. 
Cas.  No.  5,320;  The  Queen  Elizabeth,  100  Fed. 
Rep.  874. 

7.  The  Ship  Friends,  4  Moo.  P.  C.  314;  The 
Araxes,  15  Moo.  P.  C.  122;  The  Gazelle,  1  W. 
R.  471. 

8.  Course  Adopted.  —  The  Agra  v.  The  Eliza- 
beth Jenkins,  4  Moo.  P.  C.  C.  N.  S.  435,  L.  R. 
1  P.  C.  501  ;  The  Benares,  9  P.  D.  16. 

9.  The  Byfoged  Christensen  v.  The  William 
Frederick,  4  App.  Cas.  669,  41  L.  T.  N.  S.  535, 
28  W.  R.  233;  The  Oregon,  158  U.  S.  202;  The 
Clement,  2  Curt.  (U.  S.)  363,  5  Fed.  Cas.  No. 
2,879. 

10.  Burden  of  Proof.  —  The  Clement,  2  Curt. 
(U.  S  1  363.  5  Fed.  Cas.  No.  2.879- 

11.  The  Agra  v.  The  Elizabeth  Jenkins,  L.  R. 


I  P.  C.  501  ;  The  Concordia,  L.  R.  1  A.  &  E.  93  ; 
The  Chesapeake,  5  Blatchf.  (U.  S.)  411,  affirm- 
ing 1  Ben.  (U.  S.)  23,  5  Fed.  Cas.  No.  2,643; 
The  Elizabeth  Jones,  112  U.  S.  523;  The  Cor- 
sica, 9  Wall.  (U.  S.)  630,  affirming  6  Blatchf. 
(U.  S.)  190,  6  Fed.  Cas.  No.  3,256;  The  Steam 
Tug  William  Young,  Olc.  Adm.  38,  30  Fed.  Cas. 
No.  17,760. 

The  Testimony  of  Practical  Seamen  as  Experts 

may  be  taken  on  the  question  whether  the  cir- 
cumstances are  special  and  render  a  departure 
from  the  rules  necessary.  The  Yacht  Clytie,  10 
Ben.  (U.  S.)  588,  5  Fed.  Cas.  No.  2,913. 

See  further  the  application  of  these  rules  in 
subsequent  sections  of  this  title. 

12.  Excuses  for  Violations.  —  The  Swansea  v. 
The  Condor,  4  P.  D.  115. 

But  a  rule  of  the  supervising  inspectors 
adopted  before,  but  not  promulgated  at  the  time 
of,  the  collision,  where  it  appears  that  none  of 
the  parties  in  command  of  the  vessels  knew  of 
such  rule,  is  inapplicable.  The  Narragansett, 
10  Blatchf.  (U.  S.)  475,  17  Fed.  Cas.  No.  10,- 
018,  affirming  5  Ben.  (U.  S.)  255,  17  Fed.  Cas. 
No.  io,or6. 

13.  The  Hansa,  7  Blatchf.  (U.  S.)  288,  11  Fed. 
Cas.  No.  6,038,  affirming  2  Ben.  (U.  S.)  299, 

II  Fed.  Cas.  No.  6,036. 

Darkness  of  night  as  excuse  for  disobeying 
the  rules  of  navigation,  see  The  Flint,  6  Notes 
Cas.  271  ;  The  Velocity,  6  Moo.  P.  C.  C.  N.  S. 
263,  39  L.  J.  Adm.  20,  L.  R.  3  P.  C.  44,  21  L.  T. 
N.  S.  686,  18  W.  R.  264;  The  Ranger  v.  The 
Cologne,  9  Moo.  P.  C.  C.  N.  S.  352,  L.  R.  4  P. 
C.  519,  27  L.  T.  N.  S.  769,  21  W.  R.  273,  1  Asp. 
M.  Cas.  484;  The  Concordia,  L.  R.  1  A.  &  E. 
93,  12  Jur.  N.  S.  771,  14  L.  T.  N.  S.  896;  The 
Owl,  9  Sc.  Sess.  Cas.  (4th  ser.)  118;  The  Hilda, 
12  Sc.  Sess.  Cas.  (4th  ser.)  76. 

14.  Presumption  that  Vessels  Will  Comply  with 
Rules.  —  Cayzer  Carron  Co..  9  App.  Cas. 
873;  The  City  of  New  York,  147  U.  S.  72;  The 
Servia,  149  U.  S.  144;  Belden  v.  Chase,  150  U. 
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2.  Negligence  or  Fault  as  Ground  of  Liability  —  a.  Rule  Stated.  -  The 
mere  fact  that  one  vessel  strikes  and  damages  another  does  not  of  itself 
make  her  liable  for  the  injury.1  Negligence,  fault,  or  misconduct  is  the 
ground  of  liability  for  injuries,2  and  such  negligence  or  fault  must  have  proxi- 
mately caused  or  contributed  to  the  accident.3  An  antecedent  act  of  negligence 
is  remote  when,  notwithstanding,  the  other  vessel  can,  by  the  exercise  of  ordi- 
nary care,  avoid  a  collision.4  But  where  the  earlier  cause  and  the  latter  cause 
are  both  proximate  and  direct,  both  vessels  are  liable;  for  it  is  unreasonable 
that  a  fault  in  one  vessel  tending  directly  to  a  specific  collision  should  go 
blameless,  merely  because  it  was  the  first  fault  or  merely  because  the  other 
vessel  did  not  do  all  that  she  might  have  done  to  avert  the  consequence  of 
the  other's  fault.5  It  is  not  necessary  that  a  vessel  actually  come  into  collision 
with  another  to  charge  her  with  liability  for  injury;  if  her  negligence  or 
misconduct  proximately  caused  the  injury  she  is  liable,  as  where  a  vessel  by 
her  faulty  manoeuvre  forced  another  into  collision  with  a  third  vessel,6  or  where 
by  her  negligence  or  violation  of  the  rules  of  navigation  she  is  the  cause  of 
another's  running  aground.7  But  a  vessel  cannot  beheld  in  fault  for  taking  a 
course  in  obedience  to  a  request  from  the  master  of  the  other  vessel.8 

b.  Effect  of  Violation  of  Statute.  —  The  nonobservance  of  the 


S.  674;  The  Ariadne,  7  Blatchf.  (U.  S.)  211, 
1  Fed.  Cas.  No.  525,  affirming  2  Ben.  (U.  S.) 
473,  1  Fed.  Cas.  No.  524 ;  The  Wenona,  8 
Blatchf.  (U.  S.)  499,  29  Fed.  Cas.  No.  17,411; 
The  Titan,  23  Fed.  Rep.  413;  The  Rescue,  24 
Fed.  Rep.  44 ;  The  Conoho,  24  Fed.  Rep.  758  ; 
The  Commodore  Jones,  25  Fed.  Rep.  506  ;  The 
Josephine  B.,  (C.  C.  A.)  58  Fed.  Rep.  813;  The 
Plover,  100  Fed.  Rep.  883. 

Where  a  steamship  after  both  colored  lights 
of  another  come  in  view  ports  her  helm,  and  on 
the  other's  red  lights  being  shut  in,  immediately 
stops  and  reverses,  she  should  not  be  held  in 
fault  for  not  changing  her  course  to  port  as  soon 
as  the  mistaken  manoeuvre  of  the  other  is  dis- 
covered, but  she  is  entitled  to  assume  that  the 
other  will  obey  the  rules  and  change  her  course 
in  time  to  avoid  the  collision.  The  America,  37 
Fed.  Rep.  813,  reversing  32  Fed.  Rep.  845;  The 
Thingvalla,  48  Fed.  Rep.  764,  1  U.  S.  App.  32, 
affirming  42  Fed.  Rep.  331  ;  The  Acilia,  108  Fed. 
Rep.  975-  See  further  illustrations  throughout 
this  title. 

1.  Collision  Without  Fault.  — The  Thames,  32 
L.  T.  N.  S.  343,  2  Asp.  M.  Cas.  512;  The 
Schwan,  (1892)  P.  419,  69  L.  T.  N.  S.  34,  7 
Asp.  M.  Cas.  347 ;  Cushing  v.  The  Ship  John 
Fraser,  21  How.  (U.  S.)  194  ;  Sturgis  v.  Boyer, 
24  How.  (U.  S.)  124;  The  Brooklyn,  4  Blatchf. 
(U.  S.)  365,  4  Fed.  Cas.  No.  1,939;  Kissam  v. 
The  Albert,  21  Law  Rep.  41,  14  Fed.  Cas.  No. 
7,85^. 

2.  Fault  Basis  of  Liability. —  The  Catherine  of 
Dover,  2  Hag.  Adm.  145 ;  The  Ligo,  2  Hag. 
Adm.  356;  The  Maid  of  Aukland,  6  Notes  Cas. 
240  ;  The  Columbus,  Abb.  Adm.  384,  6  Fed.  Cas. 
No.  3,043  ;  The  Swedish  Bark  Adolph,  4  Fed. 
Rep.  730;  The  State  of  Alabama,  17  Fed.  Rep. 
847;  The  Negaunee,  20  Fed.  Rep.  918;  Cummins 
v.  Spruance,  4  Harr.  (Del.)  315;  Ramsey  v. 
Greer,  3  La.  Ann.  18. 

3.  Fault  Must  Be  Contributing  Cause  —  United 
States.  —  The  America,  10  Blatchf.  (U.  S.) 
155,  1  Fed.  Cas.  No.  284;  The  Eliza  and  Abby, 
Blatchf.  &  H.  Adm.  435,  8  Fed.  Cas.  No.  4,349; 
The  Bay  State,  11  N.  Y.  Leg.  Obs.  207.  2  Fed. 
Cas.  No.  1,150,  affirmed  18  How.  (U.  S.)  89; 
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The  Starlight,  1  Hask.  (U.  S.)  517,  22  Fed. 
Cas.  No.  13,310;  Tyson  v.  The  Jason,  24  Fed. 
Cas.  No.  14,317;  Perkins  v.  Schooner  Hercules, 

1  Fed.  Rep.  925  ;  The  Maryland,  19  Fed.  Rep. 
551  ;  The  Thomas  Carroll,  23  Fed.  Rep.  912; 
The  William  Orr,  54  Fed.  Rep.  904  ;  The  Zouave, 
90  Fed.  Rep.  444. 

Delaware.  —  Cummins  v.  Spruance,  4  Harr. 
(Del.)  315- 

New  York.  —  Haley  v.  Earle,  30  N.  Y.  203. 

A  collision  is  not  the  proximate  cause  of  the 
injuries  to  the  master  of  one  of  the  vessels, 
who  having  taken  refuge  on  the  other  vessel  was 
injured  in  attempting  to  get  back  on  board  his 
own  vessel.  The  Tug  Union,  2  Biss.  (U.  S.) 
18,  24  Fed.  Cas.  No.  14,345. 

4.  Remote  Fault.  —  Carjzer  v.  Carron  Co.,  9 
App.  Cas.  873  ;  Carse  v.  North  British  Steam 
Packet  Co.,  22  Sc.  Sess.  Cas.  (4th  ser.)  475  (boats 
anchored  in  dangerous  place)  ;  Conley  v.  Maine 
Cent.  R.  Co.,  95  Me.  149  ;  The  E.  A.  Packer,  20 
Fed.  Rep.  329;  The  Maryland,  19  Fed.  Rep.  556; 
The  Nereus,  23  Fed.  Rep.  448 ;  The  Portia, 
(C.  C.  A.)  64  Fed.  Rep.  814;  The  Express,  (C. 
C.  A.)  52  Fed.  Rep.  890 ;  Foster  v.  Holly,  38 
Ala.  76  ;  Adams  v.  Wiggins  Ferry  Co.,  27  Mo. 
95- 

5.  Proximate  Fault.  —  The  Commerce,  3  W. 
Rob.  287;  The  Sapphire,  11  Wall.  (U.  S.)  164; 
Lane  v.  The  Schooner  A.  Denike,  3  ClilT.  (U. 
S.)  117;  The  Sunnyside,  91  U.  S.  208;  The 
Pegasus,  19  Fed.  Rep.  46;  The  Nereus,  23  Fed. 
Rep.  457. 

Where  a  collision  is  caused  by  the  act  of  the 
master  of  one  vessel  in  jumping  overboard  on 
seeing  the  peril,  he  cannot  recover  for  the  loss. 
Arnold  v.  Peck,  1  Fed.  Cas.  No.  561a. 

6.  Fault  of  Vessel  Not  in  Collision.  —  The  Sis- 
ters, 1  P.  D.  117.  45  L.  J.  Adm.  39,  34  L.  T.  N. 
S.  338,  24  W.  R.  412;  The  Brothers,  30  Fed. 
Rep.  75. 

7.  The  Wheatsheaf,  13  L.  T.  N.  S.  612  ;  The 
Industrie,  L.  R.  3  A.  &  E.  303,  40  L.  J.  Adm.  26, 
24  L.  T.  N.  S.  446,  19  W.  R.  728,  1  Asp.  M.  Cas. 
i7- 

8.  Following  Directions. —  The  Bark  Huntress. 

2  Sprague  (U.  S.)  61,  12  Fed.  Cas.  No.  6,913. 
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statutory  rules  of  navigation  is  itself  a  fault  rendering  the  vessel  liable  where 
it  contributed  to  the  collision.1  The  violation  of  a  statutory  rule  of  navi- 
gation does  not  per  se  constitute  contributory  negligence,  which,  under  the 
rule  at  common  law,  will  leave  the  vessel  remediless  for  injuries  resulting  from 
a  collision  with  another  vessel.2  And  it  is  no  ground  for  holding  the  vessel 
liable,  unless  such  violation  in  some  way  either  contributed  3  or  could  pos- 
sibly have  contributed  to  the  collision.4  But  such  violation  raises  a  presump- 
tion of  culpability  on  the  part  of  the  vessel  guilty  thereof,  casting  upon  such 
vessel  the  burden  of  showing,  not  merely  that  such  disregard  was  probably 
not  one  of  the  causes  of  collision,  but  that  it  could  not  have  been.5 

English  Rule.  —  The  English  cases,  construing  their  peculiar  statutory 
provision,6  hold  not  only  that  the  guilty  vessel  must  show  that  the  disaster 
in  question  could  not,  by  any  possibility,  be  attributed  to  the  breach,7  but 
also  that  proof  that  the  infringement  of  the  regulation  did  not,  in  point  of 
fact,  contribute  to  the  collision  is  inadmissible,  resting  their  decisions  on  the 
ground  that  the  legislature  intended  to  obviate  the  necessity  for  the  determi- 
nation of  this  question  of  fact  upon  conflicting  evidence.8  And  proof  that 
the  infringement  of  the  regulations  could  not,  by  any  possibility,  have  con- 
tributed to  the  collision  is  confined  to  proof  that  the  infringement  had  no 


1.  Effect  of  Violation  of  Law.  —  The  City  of 
New  York,  15  Fed.  Rep.  624,  and  cases  cited 
throughout  this  article. 

2.  Rule  at  Common  Law.  —  Whitehall  Transp. 
Co.  v.  New  Jersey  Steamboat  Co.,  51  N.  Y.  369; 
Blanchard  v.  New  Jersey  Steamboat  Co.,  59  N. 
Y.  292. 

3.  Non-contributing  Fault.  ■ — The  Umbria,  166 
U.  S.  419;  The  Steam-Boat  Delaware,  6  Fed. 
Rep.  195;  The  Buckeye,  9  Fed.  Rep.  666;  The 
Owego,  71  Fed.  Rep.  537;  Wilhelmsen  v.  Lud- 
low, 79  Fed.  Rep.  979;  'lhe  Providence,  (C.  C. 
A.)  98  Fed.  Rep.  134,  affirmed  (C.  C.  A.)  100 
Fed.  Rep.  1004;  The  Ship  Porter  v.  Heminger, 
6  Can.  Exch.  208,  affirming  6  Can.  Exch.  154. 

4.  The  Duke  of  Sutherland,  L.  R.  4  A.  &  E. 
419;  The  Fanny  M.  Carvill  v.  The  Peru,  13 
App.  Cas.  455,  note,  44  L.  J.  Adm.  34  (case  of 
short  side-light  screens)  ;  The  Englishman,  3  P. 
D.  18,  47  L.  J.  Adm.  9  (absence  of  side  lights 
where  other  vessel  had  no  lookout)  ;  The  Chusan, 
53  L.  T.  N.  S.  60,  5  Asp.  M.  Cas.  476  (carry- 
ing wrong  lights  where  no  lights  were  seen  by 
other  vessel). 

5.  Presumption  of  Fault  —  England.  —  The 
Palestine.  13  W.  R.  in;  The  Duke  of  Buc- 
cleuch,  15  P.  D.  86,  (1891)  A.  C.  310;  The 
Fanny  M.  Carvill  v.  The  Peru,  13  App.  Cas.  455, 
note. 

United  States.  —  The  Pennsylvania,  19  Wall. 
(U.  S.)  125;  St.  Louis,  etc.,  Transp.  Co.  v.  U. 
S.,  33  Ct.  CI.  251  ;  Richelieu,  etc.,  Nav.  Co.  v. 
Boston  Marine  Ins.  Co.,  136  U.  S.  408;  Belden 
v.  Chase,  150  U.  S.  674;  The  Martello,  153  U. 
S.  64;  The  Britannia,  153  U.  S.  143;  Schooner 
Job  M.  Leonard  v.  Whitwill,  10  Ben.  (U.  S.) 
638,  15  Fed.  Cas.  No.  8,261  ;  Dougherty  v.  The 
Steamer  Franconia,  3  Fed.  Rep.  397 ;  The 
Charley  A.  Reed,  19  Fed.  Rep.  m  ;  The  Leland, 
19  Fed.  Rep.  771  ;  The  Dentz.  29  Fed.  Rep.  525, 
affirming  26  Fed.  Rep.  40 ;  Meyers  Excursion, 
etc.,  Co.  v.  The  Emma  Kate  Ross,  41  Fed.  Rep. 
826  ;  Hudson  River  Cement  Co.  v.  The  Emperor, 
46  Fed.  Rep.  143;  The  Charles  H.  Senff,  53 
Fed.  Rep.  669  ;  The  Amos  C.  Barstow,  66  Fed. 
Rep.  366;  The  H.  F.  Dimock,  77  Fed.  Rep.  230; 
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Donnell  v.  Boston  Towboat  Co.,  (C.  C.  A.)  89 
Fed.  Rep.  762;  The  Lansdowne,  105  Fed.  Rep. 
436. 

New  York.  —  Blanchard  v.  New  Jersey 
Steamboat  Co.,  59  N.  Y.  292. 

Where  it  appears  that  a  vessel  has  only  neg- 
lected the  usual  and  proper  measures  of  pre- 
caution, but  has  not  violated  any  statutory  regu- 
lation, the  burden  resting  on  her  to  show  that 
the  collision  was  not  owing  to  her  neglect  as 
the  efficient  cause  is  only  the  ordinary  one. 
The  Great  Republic,  23  Wall.  (U.  S.)  20;  The 
H.  F.  Dimock,  77  Fed.  Rep.  230. 

6.  English  Rule.  —  If  in  any  case  of  col- 
lision it  is  proved  to  the  court  before  which  the 
case  is  tried  that  any  of  the  regulations  for 
preventing  collisions  have  been  infringed,  the 
ship  by  which  such  regulation  has  been  infringed 
shall  be  deemed  to  be  in  fault,  unless  it  is 
shown  to  the  satisfaction  of  the  court  that  the 
circumstances  of  the  case  made  a  departure 
from  the  regulations  necessary.  36  &  37  Vict., 
c.  85,  §  17. 

A  violation  of  the  Thames  rules  does  not  fall 
within  this  provision.  The  Harton,  9  P.  D.  44, 
53  L.  J.  Adm.  25,  50  L.  T.  N.  S.  370,  32  W.  R. 
597,  5  Asp.  M.  Cas.  213. 

An  infringement  of  the  rules  in  the  Mersey 
sea  channels  is  within  the  penalty  of  the  act. 
The  Lady  Downshire,  4  P.  D.  26,  48  L.  J. 
Adm.  41. 

7.  The  Fanny  M.  Carvill  v.  The  Peru,  13 
App.  Cas.  455,  note;  The  British  Steamship 
Glamorganshire  v.  The  American  Ship  Clarissa 
B.  Carver,  13  App.  Cas.  454;  The  Magnet,  L.  R. 
4  A.  &  E.  417;  The  Mary  Hounsell,  4  P.  D. 
207;  Emery  v.  Cichero,  9  App.  Cas.  136,  53  L. 
J.  P.  C.  9  ;  The  Swansea  v.  The  Condor,  4  P.  D. 
115,  48  L.  J.  Adm.  33,  40  L.  T.  N.  S.  442,  27 
W.  R.  748,  4  Asp.  M.  Cas.  115;  The  Arratoon 
Apcar,  59  L.  J.  P.  C.  49;  The  Memnon,  62  L. 
T.  N.  S.  84,  6  Asp.  M.  Cas.  317;  The  Stoom- 
vaart  Maatschappy  Nederland  v.  Peninsular, 
etc.,  Steam  Nav.  Co.,  5  App.  Cas.  894. 

8.  The  Fanny  M.  Carvill  v.  The  Peru,  13 
App.  Cas.  459,  note. 
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possible  connection  with  the  collision.1  But  to  make  this  principle  applicable 
there  must  be  clear  proof  of  the  breach.3  If  the  circumstances  were  such  that 
a  competent  seaman  exercising  reasonable  care  could  not  have  discovered 
that  the  regulation  was  in  fact  applicable,  its  violation  is  not  a  fault. :{ 

Canadian  Rule.  —  Under  the  Canadian  Act  (Rev.  Stat.,  c.  79,  §  5),  providing 
that  "  if  in  any  case  of  collision  it  appears  to  the  court  *  *  *  that  such 
collision  was  occasioned  by  the  nonobservance  of  any  of  the  rules  prescribed 
by  this  Act,  the  vessel  *  *  *  shall  be  deemed  to  be  in  fault  unless  it 
can  be  shown  to  the  satisfaction  of  the  court  that  the  circumstances  of  the 
case  rendered  a  departure  from  the  said  rules  necessary,"  it  would  still  seem 
to  be  necessary  to  consider  whether  the  nonobservance  of  the  rule  com- 
plained of  did  or  did  not  in  fact  contribute  to  the  collision.4 

Violation  of  Other  Laws.  —  The  fact  that  the  vessel  did  not  have  a  licensed 
pilot,5  engineer,6  master,  or  mate,7  or  was  engaged  in  a  coasting  trade  with- 
out a  license,8  or  was  at  anchor  in  violation  of  a  local  law,9  will  not  make  her 
liable  or  prevent  her  recovery  for  injuries  received,  where  the  violation  of  the 
law  in  no  way  contributed  to  the  collision.  Thus  only  such  vessels  can 
invoke  the  violation  of  a  state  statute  requiring  vessels  to  keep  as  near  as 
possible  to  the  middle  of  a  river,  as  an  actionable  fault,  as  have  been  preju- 
diced by  it,  either  because  their  own  movements  have  been  embarrassed  by 
the  presence  of  the  offending  vessel  or  because,  in  ignorance  of  her  presence, 
they  have  omitted  to  take  some  precaution  by  which  they  might  otherwise 
have  avoided  danger. 10 

c.  Degree  of  Care  Required.  —  It  is  a  cardinal  canon  of  the  admiralty 
law  that  the  rules  of  navigation  which  it  prescribes  must  be  effectively, 
promptly,  energetically,  and  faithfully  executed.11  To  constitute  misconduct 
in  the  management  of  a  vessel  it  is  not  necessary  that  the  conduct  should  be 
intentionally  wrongful.12  The  maritime  law  is  rigid  in  exacting  unremitting 
vigilance  and  care  on  the  part  of  those  intrusted  with  the  navigation  of  vessels 
of  every  kind  to  avoid  accidents  of  collision.  Any  negligence  in  attention  or 
want  of  skill  resulting  in  injury  to  others  will  entitle  the  sufferer  to  remunera- 
tion.13   Tides  and  currents  must  be  known  and  vessels  must  guard  against 

1.  Eastern  Steamship  Co.  v.  Smith,  (1891)  A.  Co.  v.  Mann,  14  C.  B.  127,  78  E.  C.  L.  127;  The 
C.  310;  The  Fanny  M.  Carvill  v.  The  Peru,  13  Aliwal,  18  Jur.  296. 

App.  Cas.  455,  note.  4.  Canadian  Rule.  —  The  Ship  Cuba  v.  Mc- 

In  considering  whether  a  breach  of  the  regu-  Millan,  26  Can.  Sup.  Ct.  661  ;  Sauvageau  v.  La 

lations  for  preventing  collisions  could  possibly  Compagnie  du  Richelieu,  7  L.  C.  Jur.  39  ;  The 

have   contributed  to   the   collision,   the    court  Aurora,  10  L.  C.  Rep.  445  ;  Bertrand  v.  Dickin- 

must  take  into  consideration  the  whole  of  the  son,  12  L.  C.  Rep.  304. 

evidence,  even  where  there  is  a  conflict,  subject  5,  Unlicensed   Officers.  —  New    York,  etc., 

to  the  qualifications  that  the  onus  of  proof  lies  Steamship  Co.  v.  Calderwood,  19  How.  (U.  S.) 

on  those  infringing  the  regulations,  and  if  upon  241. 

such  evidence  the  court  comes  to  the  conclusion  6.  The  Vancouver,  2  Sawy.  (U.  S.)  381,  28 

that  the  breach  could  not  possibly  have  con-  Fed.  Cas.  No.  16,838. 

tributed  to  the  collision,  the  ship  committing  it  7.  The  Blue  Jacket,  144  U.  S.  394;  The  Char- 
is  not  to  be  deemed  to  blame  in  respect  thereof.  lotte.  51  Fed.  Rep.  455. 

The  Hermod,  62  L.  T.  N.  S.  670.  8.  Unlicensed   Trade.  —  The    Metropolis,  17 

2.  The  Rritish  Steamship  Glamorganshire  v.  Fed.  Cas.  No.  9,501. 

The  American  Ship  Clarissa  B.  Carver,  13  App.  9.  Violation  of  a  Local  Law. — Wilhelmsen  v. 

Cas.  454.  Ludlow,  79  Fed.  Rep.  981. 

3.  Baker  v.  The  Theodore  H.  Rand.  12  App.  10.  The  E.  A.  Packer,  20  Fed.  Rep.  327;  The 
Cas.  247,  56  L.  J.  Adm.  65  ;  The  Ironmaster,  Clara,  (C.  C.  A.)  55  Fed.  Rep.  1021  ;  McCaldin 
6  Jur.  N.  S.  782.  v.  The  Edgewater,  65   Fed.  Rep.   527 ;  Long 

Old  Rules  as  to  effect  of  violation  of  rule  of  Island  R.  Co.  V.  Killien,  67  Fed.  Rep.  367,  35 

navigation,  see  The  Telegraph,  1  Spinks  427;  U.  S.  App.  215;  The  Britannia,  34  Fed.  Rep. 

The  Swanland.  2  Spinks  107;  Whittel  v.  Craw-  557. 

ford,  4  W.  R.  654;  The  Palestine,  13  W.  R.  ill ;  11.  General  Rule  as  to  Care.  —  Wells   v.  Arm- 

Thc  Aurora,  Lush.  327;  The  Urania,  Swabey  strong,  29  Fed.  Rep.  216;  The  R.  R.  Kirkland. 

253  ;  The  Margaret,  6  P.  D.  76,  50  L.  J.  Adm.  48  Fed.  Rep.  763. 

67;  The  James,  10  Moo.  P.  C.  162,  Swabey  60,  12.  Intentional  Wrong  Not  Necessary.  —  Tyson 

4  W.  R.  353;  The  City  of  Carlisle,  Brown  &  v.  The  Jason.  24  Fed.  Cas.  No.  14.317. 

L.  363,  11  L.  T.  N.  S.  33;  General  Steam-Nav.  13.  Unremitting  Vigilance  Required. —  Hopkins 
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them.1  Hazardous  manoeuvres  must  not  be  attempted,2  and  a  vessel 
approaching  another  must  pursue  a  consistent  and  steady  course,3  and  be 
vigilant  to  discover  faulty  manoeuvres  of  the  other,4  and  she  must  take  all 
means  in  her  power  to  avoid  a  collision.  Thus,  where  the  helm  alone  will 
not  take  a  ship  clear  of  the  other,  it  must  be  assisted  by  handling  sheets  and 
braces.5  The  master  of  a  vessel  is  not,  however,  held  to  the  highest  degree 
of  care.  He  is  only  bound  to  take  all  such  precautions  as  a  man  of  ordinary 
prudence  and  skill,  exercising  a  reasonable  foresight,  should  use  to  avert 
danger  in  the  circumstances  in  which  he  may  happen  to  be  placed.6  And 
where  he  takes  such  precautions  his  owners  are  not  held  responsible  because 
he  may  have  omitted  some  possible  precaution  which  the  event  suggests  that 
he  might  have  resorted  to.7 

Ordinary  Care  and  Caution  and  due  nautical  skill  are  not  absolute  terms. 
They  are  relative  and  depend  in  a  high  degree  upon  the  circumstances  which 
invoke  their  exercise.  Due  care  and  caution  are  what  are  reasonable  in  the 
condition  in  which  the  vessel  is  placed.  What  is  ordinary  and  reasonable  in 
the  conduct  of  a  steamboat  in  the  open  sea,  or  in  a  pathway  where  there  is 
no  just  cause  to  apprehend  danger  to  herself  or  to  others,  may  be  great 
imprudence  and  even  recklessness  in  a  place  or  under  circumstances  in  which 
error  or  mistake  would  probably  be  destructive  to  herself  and  other  vessels 
whose  proximity  might  reasonably  be  expected.8 

d.  Contributory  Fault.  —  At  common  law  contributory  fault  will  bar 
a  recovery.  At  admiralty  it  results  merely  in  a  division  of  damages.9  But 
where  the  fault  on  one  side  is  flagrant  and  on  the  other  so  trivial  as  to  leave  it 
doubtful  whether  there  was  fault  on  the  latter's  part  or  not,  the  benefit  of 
the  doubt  must  be  given  to  the  person  or  vessel  charged  with  contributing 
to  the  injury.10  And  if  the  fault  of  one  vessel  is  established  sufficiently  to 
account  for  the  disaster,  it  is  not  enough  for  such  vessel  to  raise  a  doubt  with 


v.  British  Bark  Zeba,  2  Hughes  (U.  S.)  64,  12 
Fed.  Cas.  No.  6,694;  The  Morning  Star,  4  Biss. 
(U.  S.)  62,  17  Fed.  Cas.  No.  9,817;  Ward  v. 
The  Ogdensburgh,  5  McLean  (U.  S.)  622,  29 
Fed.  Cas.  No.  17,158,  affirmed  21  How.  (U.  S.) 
572. 

1.  Tides  Must  Be  Known  and  Guarded  Against. 

—  The  La  Plata,  Swabey  220,  298 ;  The  City  of 
Peking  v.  The  Compagnie  des  Messageries 
Maritimes,  14  App.  Cas.  40,  58  L.  J.  P.  C.  64, 
61  L.  T.  N.  S.  136,  6  Asp.  M.  Cas.  396;  Scicluna 
v.  Stevenson,  8  App.  Cas.  549,  49  L.  T.  N.  S. 
210,  5  Asp.  M.  Cas.  114  (where  it  is  unexpected 
or  unusual)  ;  Homer  Ramsdell  Transp.  Co.  v. 
Campagnie  Generale  Transatlantique,  63  Fed. 
Rep.  845  ;  Repplier  v.  Baxter,  37  N.  Y.  Super. 
Ct.  105. 

2.  Hazardous  Manoeuvres.  —  The  George  H. 
Dentz,  12  Fed.  Rep.  575. 

3.  Steady  Course.  —  The  Jay  Gould,  19  Fed. 
Rep.  765- 

4.  The  privileged  vessel  will  be  held  equally 
in  fault  if,  through  the  vigilance  of  her  pilot  in 
watching  the  approaching  vessel  when  she  com- 
mitted the  faulty  manoeuvre,  a  collision  might 
have  been  avoided.  Lane  v.  The  Schooner  A. 
Denike,  3  Cliff.  (U.  S.)  117. 

5.  Handling  Sails.  —  The  Lady  Anne,  15  Jur. 
18  ;  The  Stranger,  6  Notes  Cas.  36  ;  The  Mar- 
pesia,  8  Moo.  P.  C.  C.  N.  S.  468,  L.  R.  4  P.  C. 
212,  26  L.  T.  N.  S.  333,  1  Asp.  M.  Cas.  261  ; 
The  Zadok,  9  P.  D.  114,  S3  L.  J.  Adm.  72,  50 
L.  T.  N.  S.  695,  32  W.  R.  1003,  S  Asp.  M.  Cas. 
252;  The  James,  Swabey  55,  60,  4  W.  R.  353; 
Green  v.  The  Schooner  Adelaide,  Taney  (U. 
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S.)  575,  10  Fed.  Cas.  No.  5,732.  A  ship  will  be 
held  in  fault  for  not  setting  an  outer  jib  to  as- 
sist in  turning.  The  Ulster,  1  Moo.  P.  C.  C. 
N.  S.  31,  6  L.  T.  N.  S.  736. 

6  Ordinary  Care  Only  Required.  —  Doward  v. 
Lindsay,  L.  R.  5  P.  C.  338,  29  L.  T.  N.  S.  355  ; 
Philadelphia,  etc.,  R.  Co.  v.  Kerr,  25  Md. 
521. 

7.  Doward  v.  Lindsay,  L.  R.  5  P.  C.  338. 
Injury  in  Rendering  Salvage  Service.  —  The 

degree  of  skill  and  judgment  displayed  by  a  tug 
which  goes  to  the  assistance  of  a  steamboat 
drifting  in  a  helpless  and  perilous  condition, 
and  blowing  signals  of  distress,  should  not  be 
measured  by  scrupulous  nicety,  and  when  her 
attempted  succor  is  made  in  good  faith  and  with 
reasonable  judgment,  she  should  not  be  held 
liable  for  damages  caused  by  collision  with  her 
at  such  time.  The  C.  S.  Butler,  L.  R.  4  A.  &  E. 
178,  30  L.  T.  N.  S.  475.  43  L.  J.  Adm.  17,  22 
\V.  R.  759  ;  Gilman  v.  The  Steam-Tug  Tyler,  3 
Woods  (.U.  S.)  in,  10  Fed.  Cas.  No.  5,446. 

8.  Ordinary  Care  Denned.  —  The  Bridgeport,  7 
Blatchf.  (U.  S.)  361,  4  Fed.  Cas.  No.  1,861. 

9.  Contributory  Fault,  see  infra,  this  title, 
XV.  6.  Damages. 

10.  Burden  of  Proof  of  Contributory  Fault.  — 
The  Grace  Girdler,  7  Wall.  (U.  S.)  196;  Spen- 
cer Mar.  Cas.  338 ;  St.  Louis,  etc.,  Transp.  Co. 
v.  U.  S.,  33  Ct.  CI.  267.  As  where  libelant 
working  on  a  boat  moored  to  a  wharf  when  a 
collision  was  imminent  momentarily  delayed  to 
rescue  his  coat  which  contained  a  check  of  a 
substantial  amount.  The  Homer,  99  Fed.  Rep. 
795- 
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regard  to  the  management  of  the  other  vessel.1 

e.  Weakness  of  Vessel.  —  While  vessels  moored  at  piers  must  be  of 
sufficient  strength  to  bear  without  injury  the  ordinary  pressure  or  contacts 
which  may  be  reasonably  expected  to  come  upon  them  from  vessels  moored 
or  landing  alongside,2  it  is  no  defense  to  a  suit  for  damages  that  no  loss 
would  have  been  sustained  if  the  injured  vessel  had  been  stronger;  and  the 
fact  that  the  injured  boat  was  a  weak  one  affords  no  protection  to  the  defend- 
ant, if  the  collision  happened  through  his  carelessness.3  But  where  injuries 
are  received  from  a  blow,  justifiable  as  respects  a  good  boat,  there  should  in 
such  cases  be  a  recovery  of  but  half  the  damages.4 

/.  Equipment  of  Vessel  —  (i)  Machinery  and  Appliances.  —  A  vessel 
should  be  fitted  with  proper  appliances  which  should  be  regularly  inspected, 
and  renewed  and  repaired  when  defective.5  Vessels  have  been  held  in  fault  for 
having  defective  compasses,6  and  steering  gear,7  and  for  not  having  a  whistle,** 
or  sufficient  power  to  control  them.9 

(2)  Officers  and  Crew. —  Owners  of  vessels  are  not  only  bound  to  have  a  full 
complement  of  men  and  officers  on  board,  and  responsible  for  the  faithful 
discharge  of  their  duty,10  but  they  are  also  under  obligations  to  have  men  of 


1.  The  City  of  New  York,  147  U.  S.  72;  St. 
Louis,  etc.,  Transp.  Co.  v.  U.  S.,  33  Ct.  CI.  267  ; 
The  Victory,  168  U.  S.  410;  The  Manistee,  7 
Biss.  (U.  S.)  35,  16  Fed.  Cas.  No.  9,028;  The 
Clarion,  27  Fed.  Rep.  128;  Pierce  v.  The  J.  R. 
P.  Moore,  45  Fed.  Rep.  267  ;  The  Athabasca,  45 
Fed.  Rep.  651  ;  The  Le  Lion,  84  Fed.  Rep.  ion  ; 
The  Mexico,  84  Fed.  Rep.  504,  55  U.  S.  App. 
358,  affirmed  78  Fed.  Rep.  653  ;  The  Minnie,  100 
Fed.  Rep.  128,  40  C.  C.  A.  312;  The  William 
Churchill,  103  Fed.  Rep.  690.  See  also  Cory  v. 
Penco,  39  U.  S.  App.  638. 

A  Distinction  Between  Slight  and  Gross  Negli- 
gence is  made  at  common  law.  Boyce  v.  The 
Steamboat  Empress,  3  West  L.  J.  174,  1  Ohio 
Dec.  (Reprint)  173;  Bequette  v.  Peoples 
Transp.  Co.,  2  Oregon  200. 

2.  Weakness  of  Vessel.  — The  N.  B.  Star- 
buck,  29  Fed.  Rep.  797. 

3.  Amoskeag  Mfg.  Co.  v.  The  Steam  Ferry- 
Boat  John  Adams,  1  Cliff.  (U.  S.)  404,  1  Fed. 
Cas.  No.  338 ;  The  Sam  Gaty,  5  Biss.  (U.  S.) 
190,  21  Fed.  Cas.  No.  12,276;  The  Howard,  30 
Fed.  Rep.  280  ;  Inman  v.  Funk,  7  B.  Mon.  (Ky.) 
538. 

4.  The  N.  B.  Starbuck,  29  Fed.  Rep.  797 ; 
The  Young  America,  54  Fed.  Rep.  410. 

Imputed  Contributory  Negligence,  see  infra, 
this  title,  XV.  6.  Damages. 

5.  Duty  to  Inspect  Appliances.  —  Churchill  v. 
The  Altenower,  39  Fed.  Rep.  118. 

6.  Defective  Compass.  —  Lenox  v.  Winisimmet 
Co.,  1  Sprague  (U.  S.)  160,  15  Fed.  Cas.  No. 
8,248;  The  Mohawk,  42  Fed.  Rep.  189. 

7.  Defective  Steering  Gear.  —  The  European, 
10  P.  D.  99;  The  Merchant  Prince,  (1892)  P. 
179.  See  also,  infra,  this  section,  Inevitable 
Accident. 

8.  Absence  of  Whistle.  —  The  Steamer  Elec- 
tra,  1  Ben.  (U.  S.)  282,  8  Fed.  Cas.  No.  4,337. 
But  not  where  absence  of  whistle  did  not 
contribute  to  the  collision.  The  Lynn,  21  Fed. 
Rep.  815. 

9.  Insufficient  Power.  — ■  Chase  v.  Crary,  (U. 
S.  Dist.  Ct.)  24  How.  Pr.  (N.  Y.)  159,  5  Fed. 
Cas.  No.  2,626. 

A  steamer  must  be  prepared  to  stop  and  re- 
verse at  once  when  required.    The  Mexico,  84 
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Fed.  Rep.  504,  55  U.  S.  App.  358,  affirmed  78 
Fed.  Rep.  653;  The  Albert  Dumois,  177  U.  S. 
240,  affirmed  87  Fed.  Rep.  948,  59  U.  S.  App.  108. 

Lights  and  Signals.  —  See  infra,  this  title, 
Lights,  Signals,  Lookouts. 

10.  Manning  of  Vessels.  —  Clyde  Nav.  Co.  v. 
Barclay,  1  App.  Cas.  790,  36  L.  T.  N.  S.  379  ; 
The  Washington,  3  Blatchf.  (U.  S.)  276,  29 
Fed.  Cas.  No.  17,220.  See  also  for  a  sail 
barge  in  the  Thames  two  hands  are  enough, 
The  Minna,  L.  R.  2  A.  &  E.  97. 

One  seaman  and  a  boy  held  insufficient  for 
twenty-ton  schooner  in  crowded  channel.  The 
Sarah,  52  Fed.  Rep.  233,  2  U.  S.  App.  390. 

One  hand  only  on  deck  of  sailing  smack  dur- 
ing the  day  held  insufficient.  The  General 
Gordon,  68  L.  T.  N.  S.  469. 

If  the  number  of  her  officers  and  crew  on 
deck  and  available  was  sufficient  to  perform 
all  the  duties  required  of  her,  it  is  immaterial 
that  more  of  them  were  not  there.  The  La 
Normandie,  (C.  C.  A.)  58  Fed.  Rep.  430. 

In  Dock  or  in  Harbor  it  is  enough  to  have 
sufficient  hands  on  board  to  tend  her  under 
ordinary  conditions  of  weather.  The  Excelsior, 
L.  R.  2  A.  &  E.  268,  37  L.  J.  Adm.  54. 

Trial  Trip.  —  A  vessel  on  her  trial  trip  is  not 
required  to  have  on  board  her  full  complement 
of  officers  and  men,  provided  she  has  a  crew 
sufficient  to  work  her  safely.  Clyde  Nav.  Co. 
v.  Barclay,  1  App.  Cas.  790. 

Wheelmen.  —  In  a  fog  there  must  be  suffi- 
cient strength  at  the  wheel  to  put  it  hard  over 
at  once.    The  Europa,  14  Jur.  627. 

A  tug  whose  chief  officer  also  acts  as  wheel- 
man is  insufficiently  manned.  The  Coleman, 
Brnwn  Adm.  456,  6  Fed.  Cas.  No.  2.981. 

Custom.  —  The  fact  that  a  vessel  is  fully 
manned  according  to  the  custom  of  similar  ves- 
sels plying  on  those  waters  is  no  excuse.  The 
Coleman,  Brown  Adm.  456,  6  Fed.  Cas.  No. 
2,981. 

The  Excuse  that  all  the  crew  save  one  were 
sick  with  yellow  fever  held  sufficient.  The 
Southern  Home.  16  Blatchf.  (U.  S.)  447,  22 
Fed.  Cas.  No.  13.187. 

Thames  Rules,  sec  Perkins  v.  Gingell,  50  J.  P. 
277- 
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competent  experience  and  skill  to  perform  their  duty  intelligently  and  under- 
standingly,  under  all  circumstances  and  in  all  emergencies,1  who  must  be  at 
their  respective  stations.3  The  master  should  he  at  his  station  or  have  a 
competent  officer  there  in  his  place.3  But  while  the  law  may  require  certain 
officers  to  be  duly  licensed,  the  fact  that  they  were  unlicensed  is  not  held  a 
fault  if  they  were  in  fact  competent.4  The  fact  that  the  vessel  is  insufficiently 
manned,  or  that  an  officer  or  member  of  the  crew  is  absent  from  his  station 
or  is  incompetent,  will  not  render  the  vessel  liable  if  such  fact  did  not  con- 
tribute to  the  collision,5  though  it  raises  a  presumption  of  negligence  against 
the  vessel.6  Where  the  navigation  is  difficult  or  dangerous,  there  should  be 
a  pilot  on  board  acquainted  with  the  channel.' 

g.  Disablement.  — When  a  vessel  is  disabled  without  any  antecedent 
negligence  on  her  part,  she  is  not  liable  for  collision  with  another  vessel  where 
she  took  all  the  means  in  her  power  to  avoid  it.  So  held  where  the  vessel 
was  disabled  in  a  prior  collision ; 8  where  a  mooring  buoy  broke  and  the  vessel 
was  prevented  by  inevitable  accident  from  casting  her  anchor;9  where  the 
cable  jammed  on  the  windlass  ; 10  where  a  steam  steering  gear  failed  to  act ; 11 
where  a  valve  stem  broke; 12  where  a  tiller  rope  broke;13  where  an  engine 
caught  on  centre.14 

h.  Errors  in  Extremis.  —  An  error  in  extremis  is  an  error  of  navigation 
or  judgment  committed  in  an  effort  to  escape  injury,  or  a  failure  to  take 
measures  to  avoid  a  collision,  made  when  risk  is  imminent  or  where  col- 
lision is  seemingly  inevitable,  and  it  is  not  to  be  deemed  a  fault  in  the  vessel 
committing  the  error  where  the  peril  is  produced  solely  by  the  mismanage- 


1.  Competency.  —  The  Washington,  3  Blatchf. 
(U.S.)  276,  29  Fed.  Cas.  No.  17,220;  The  John 
F.  Tolle,  12  Fed.  Rep.  444;  Long  Island  R.  Co. 
v.  Killien,  67  Fed.  Rep.  365,  35  U.  S.  App.  215, 
affirming  Killien  v.  Hyde,  63  Fed.  Rep.  172. 

Pilot.  —  A  person  who  had  never  under- 
taken to  pilot  any  other  steamboat,  and  was  en- 
gaged by  her  as  a  cooper,  and  not  as  a  pilot, 
held  incompetent.  The  Washington,  3  Blatchf. 
(U.  S.)  276,  29  Fed.  Cas.  No.  17,220,  affirming 
12  N.  Y.  Leg.  Obs.  163,  29  Fed.  Cas.  No.  17,223. 
See  also  infra,  this  title,  Lights,  Signals,  Look- 
outs. 

2.  Station.  —  Inability  of  the  officer  of  a 
steamer  to  give  instant  orders  to  the  engineer 
when  a  collision  is  impending,  is  negligence. 
The  Schooner  Forest  Queen,  3  Ben.  (U.  S.) 
181,  9  Fed.  Cas.  No.  4,938. 

3.  The  Kepler,  2  P.  D.  40,  note ;  The  Inde- 
pendence, 14  Moo.  P.  C.  103;  Union  Steamship 
Co.  v.  New  York,  etc.,  Steamship  Co.,  24  How. 
(U.  S.)  307;  The  Gray  Eagle,  1  Biss.  (U.  S.) 
476,  10  Fed.  Cas.  No.  5,734;  The  Mabel 
Comeaux,  24  Fed.  Rep.  490. 

The  watching  of  a  light  properly  reported  by 
a  lookout  in  such  a  position  that  there  is  no 
apparent  danger  of  a  collision  may  properly  be 
left  to  the  lookout.  The  Sunnyside,  Brown 
Adm.  227,  23  Fed.  Cas.  No.  13,620. 

It  is  not  culpable  or  improper  conduct  for  the 
officer  on  deck  to  take  the  helm  of  a  vessel,  and 
to  receive  and  act  upon  the  direction  of  the 
lookout  as  to  the  mode  of  steering  her.  The 
Pilot-Boat  Blossom,  01c.  Adm.  188,  3  Fed.  Cas. 
No.  1,564. 

4.  Unlicensed  Officers. —  The  Gratitude  v.  The 
Eutaw,  14  Fed.  Rep.  479;  The  Charlotte,  51 
Fed.  Rep.  455. 

5.  Noncontributiner  Fault. —  New  York,  etc., 
Steamship  Co.  v.  Calderwood,  19  How.  (U.  S.) 


241  ;  The  Blue  Jacket,  144  U.  S.  394;  The  Van- 
couver, 2  Sawy.  (U.  S.)  381,  28  Fed.  Cas.  No. 
16,838;  The  Oregon,  158  U.  S.  186,  reversing 
45  Fed.  Rep.  62 ;  The  Hunter  No.  2,  22  Fed. 
Rep.  795  ;  The  Columbian,  100  Fed.  Rep.  991, 
41  C.  C.  A.  150. 

6.  Presumption  of  Fault.  —  The  Oregon,  158 
U.  S.  186,  reversing  45  Fed.  Rep.  62;  The  Cole- 
man, Brown  Adm.  456,  6  Fed.  Cas.  No.  2,981  ; 
The  Washington,  3  Blatchf.  (U.  S.)  276,  29 
Fed.  Cas.  No.  17,220;  The  Washington,  12  N. 
Y.  Leg.  Obs.  163,  29  Fed.  Cas.  No.  17,223; 
The  Hunter  No.  2,  22  Fed.  Rep.  795. 

7.  Pilots. —  In  the  "southeast  reach"  of  the 
South  Pass  of  the  St.  Clair  river,  Laing  v.  The 
G.  L.  Buckman,  14  Fed.  Cas.  No.  7,988;  running 
into  New  York  harbor  on  a  dark  night  in  a 
northwest  gale,  The  Milwaukee,  Brown  Adm. 
313,  17  Fed.  Cas.  No.  9,626. 

8.  Disabled  Vessel. —  The  Aimo,  29  L.  T.  N.  S. 
118,  21  W.  R.  707,  2  Asp.  M.  Cas.  96;  The 
Kjobenhavn,  30  L.  T.  N.  S.  136,  2  Asp.  M.  Cas. 
213  ;  Seccombe  v.  Wood,  2  M.  &  Rob.  290. 

9.  Doward  v.  Lindsay,  L.  R.  5  P.  C.  338,  29 
L.  T.  N.  S.  355.  22  W.  R.  6,  2  Asp.  M.  Cas. 
118;  The  Toward,  13  Sc.  Sess.  Cas.  (4th  ser.) 
342. 

10.  The  Peerless,  Lush.  30  ;  Doward  v.  Lind- 
say, L.  R.  5  P.  C.  338.  29  L.  T.  N.  S.  355,  22 
W.  R.  6,  2  Asp.  M.  Cas.  118. 

11.  The  European,  10  P.  D.  99,  54  L.  J.  Adm. 
61,  52  L.  T.  N.  S.  868,  33  W.  R.  937;  The 
Merchant  Prince,  (1892)  P.  179,  67  L.  T.  N.  S. 
251,  7  Asp.  M.  Cas.  208. 

12.  The  Transfer  No.  3,  91  Fed.  Rep.  803. 

13.  The  Olympia,  61  Fed.  Rep.  120,  22  U.  S. 
App.  69,  affirming  52  Fed.  Rep.  985. 

14.  The  Steam-Tug  M.  R.  Brazos,  10  Ben. 
(U.  S.)  435,  17  Fed.  Cas.  No.  9,898.  See  infra, 
this  section,  Inevitable  Accident. 
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ment  of  those  in  charge  of  the  other  vessel,  nor  will  it  relieve  the  latter  from 
liability  though  it  directly  contributes  to  the  collision, 1  unless  the  management 
of  the  vessel  was  clearly  unskilful.2  What  is  an  error  in  extremis  depends 
upon  the  imminence  of  the  danger,  and  each  case  must  be  determined  on  its 
own  facts. 3    But  it  is  the  actual  risk  of  danger  and  not  apprehension  merely 


1.  Errors  in  Extremis  Not  Faults— England. — 
The  By  well  Castle,  4  P.  D.  219;  The  Nor,  30 
L.  T.  N.  S.  576;  The  Ship  Cuba  v.  McMillan, 
26  Can.  Sup.  Ct.  651,  affirming  5  Can.  Excli. 
135  ;  The  N.  Churchill  v.  The  Normanton.  1 
Quebec  134. 

United  States. —  Bentley  v.  Coyne,  4  Wall.  (U. 
S.)  509;  The  Carroll,  8  Wall.  (U.  S.)  302;  The 
Fairbanks,  9  Wall.  (U.  S.)  420;  The  Favorita, 
18  Wall.  (U.  S.)  598,  affirming  8  Blatchf.  (U. 
S.)  539,  8  Fed.  Cas.  No.  4,695,  reversing  1  Ben. 
(.U.  S.)  30,  8  Fed.  Cas.  No.  4,693;  The  Maggie 
J.  Smith,  123  U.  S.  349;  The  Nacoochee,  137 
U.  S.  330;  The  Blue  Jacket,  144  U.  S.  371; 
The  City  of  New  York,  147  U.  S.  72,  affirming 
The  City  of  New  York,  35  Fed.  Rep.  604;  The 
Ludvig  Holberg,  157  U.  S.  60;  The  Propeller 
Genesee  Chief  v.  Fitzhugh,  12  How.  (U.  S.) 
461  ;  New  York,  etc.,  U.  S.  Mail  Steamship  Co. 
v.  Rumball,  21  How.  (U.  S.)  384;  Bartlett  v. 
Williams,  Holmes  (U.  S.)  229,  2  Fed.  Cas.  No. 
1,081;  The  Brig  Belle,  1  Ben.  (U.  S.)  317,  3 
Fed.  Cas.  No.  1,269;  Chapin  v.  The  Hattie 
Ross,  5  Fed.  Cas.  No.  2,598 ;  The  Propeller 
Chesapeake.  1  Ben.  (U.  S.)  23,  5  Fed.  Cas.  No. 
2,642;  The  Yacht  Clytie,  10  Ben.  (U.  S.)  588, 

5  Fed.  Cas.  No.  2,913  ;  The  Colorado,  Brown 
Adm.  393,  6  Fed.  Cas.  No.  3,028,  affirming  91 
U.  S.  692 ;  Cummings  v.  The  Emily  Johnson, 

6  Fed.  Cas.  No.  3,474;  The  Steamer  Ellen  S. 
Terry,  7  Ben.  (U.  S.)  401,  8  Fed.  Cas.  No. 
4,378;  The  Falcon,  8  Fed.  Cas.  No.  4,619;  The 
F.  W.  Gifford,  7  Biss.  (U.  S.)  249,  9  Fed.  Cas. 
No.  5,166;  The  Steamtug  General  William  Mc- 
Candless,  6  Ben.  (U.  S.)  223,  10  Fed.  Cas.  No. 
5,321  ;  Hinckley  v.  The  Northumberland,  12 
Fed.  Cas.  No.  6,511;  The  John  Stuart,  4 
Blatchf.  (U.  S.)  444,  13  Fed.  Cas.  No.  7,427; 
The  Bark  Jupiter.  1  Ben.  (U.  S.)  536,  14  Fed. 
Cas.  No.  7,585  ;  The  Magnolia,  3  Am.  L.  Reg. 
465,  16  Fed.  Cas.  No.  8,958,  affirmed  Goslee  v. 
Shute,  18  How.  (U.  S.)  463  ;  Peck  v.  Burns,  5 
Ben.  (U.  S.)  537.  19  Fed.  Cas.  No.  10,889; 
Reed  v.  The  Steamboat  New-Haven,  (U.  S. 
Dist.  Ct.)  18  How.  Pr.  (N.  Y.)  482,  20  Fed. 
Cas.  No.  11,649;  The  Richard  R.  Higgins,  1 
Lowell  (U.  S.)  290,  20  Fed.  Cas.  No.  11,768; 
Ward  v.  The  Brig  Fashion,  Newb.  Adm.  8.  29 
Fed.  Cas.  No.  17,154;  The  Western  Metropolis, 
6  Blatchf.  (U.  S.)  210,  29  Fed.  Cas.  No. 
17,440;  The  Zouave,  Brown  Adm.  no,  30  Fed. 
Cas.  No.  18,221  ;  Farr  v.  The  British  Steamship 
Farnley,  1  Fed.  Rep.  631  ;  Orhanovich  v.  The 
Steam-Tug  America,  4  Fed.  Rep.  337  ;  The 
Norwalk,  11  Fed.  Rep.  922;  The  John  Mitchell, 
12  Fed.  Rep.  511;  The  State  of  Alabama,  17 
Fed.  Rep.  847;  The  Ella  B.,  19  Fed.  Rep.  792; 
The  Cadiz,  20  Fed.  Rep.  157;  The  Negaunee, 
20  Fed.  Rep.  918;  The  George  Murray.  22  Fed. 
Rep.  117;  The  Renovator.  30  Fed.  Rep.  194; 
The  Osceola,  33  Fed.  Rep.  719;  The  Alaska,  35 
Fed.  Rep.  555  ;  Brooklyn,  etc..  Ferry  Co.  v. 
The  Morrisania,  35  Fed.  Rep.  558;  The  Eliza 
S.  Potter,  35  Fed.  Rep.  220,  affirming  31  Fed. 
Rep.   687  ;    The   Sammie,    36    Fed.    Rep.  568, 
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affirming  29  Fed.  Rep.  923  ;  The  Excelsior  v. 
The  Bruce,  38  Fed.  Rep.  271  ;  The  Schmidt  v. 
The  Reading,  43  Fed.  Rep.  815,  affirming  43 
Fed.  Rep.  398 ;  The  Agnes  Manning,  44  Fed. 
Rep.  110;  The  Cyclops,  45  Fed.  Rep.  122;  The 
Robert  Healey,  51  Fed.  Rep.  462;  The  Chatham, 
(C.  C.  A.)  52  Fed.  Rep.  396;  The  Iron  Chief, 
(C.  C.  A.)  63  Fed.  Rep.  289,  reversing  53  Fed. 
Rep.  507;  The  Havana,  54  Fed.  Rep.  411  ;  The 
Mary  Augusta,  55  Fed.  Rep.  343;  Bigelow  v. 
Nickerson,  (C.  C.  A.)  70  Fed.  Rep.  113,  affirm- 
ing 59  Fed.  Rep.  200 ;  The  George  W.  Childs, 
67  Fed.  Rep.  269;  The  Owego,  71  Fed.  Rep. 
537,  affirming  100  Fed.  Rep.  999,  40  C.  C.  A. 
680  ;  The  Maverick,  75  Fed.  Rep.  845,  affirmed 
84  Fed.  Rep.  906,  55  U.  S.  App.  343  ;  The 
Louisburg,  75  Fed.  Rep.  424,  33  U.  S.  App. 
543  ;  The  Mexico,  78  Fed.  Rep.  653  ;  The  F.  W. 
Wheeler,  78  Fed.  Rep.  824,  47  U.  S.  App.  368  ; 
The  City  of  Augusta,  80  Fed.  Rep.  297,  50 
U.  S.  App.  39 ;  The  Marguerite,  87  Fed.  Rep. 
953;  The  Ohio,  (C.  C.  A.)  91  Fed.  Rep.  547; 
The  Maurice  B.  Grover,  (C.  C.  A.)  92  Fed.  Rep. 
678;  The  E.  Luckenbach,  (C.  C.  A.)  93  Fed. 
Rep.  841;  The  North  Star,  108  Fed.  Rep.  436; 
Merchants,  etc.,  Transp.  Co.  v.  Hopkins,  (C.  C. 
A.)  108  Fed.  Rep.  890. 

"  To  be  an  excusable  mistake  in  extremis,  a 
pardonable  manoeuvre  though  contributing  to  or 
inducing  a  collision,  when  the  manoeuvre  would 
have  been  faulty  if  not  excusable,  it  must  be 
one  produced  by  fault  or  mismanagement  in 
the  other  vessel."  The  Elizabeth  Jones.  112 
U.  S.  514,  cited  in  The  Allianca,  39  Fed.  Rep. 
479- 

If  a  steamboat  while  extricating  another 
steamboat  from  her  perilous  situation,  during 
the  excitement  and  confusion  incident  to  a 
threatened  conflagration,  should  unavoidably  in- 
jure the  latter,  she  will  not  be  held  responsible 
for  the  injury.  Stevens  v.  The  Steamboat  S. 
W.  Downs.  Newb.  Adm.  458,  23  Fed.  Cas.  No. 
13.411- 

2.  Unskilful  Seamanship.  —  The  Stoomvaart 
Maatschappy  Nederland  v.  Peninsular,  etc., 
Steam  Nav.  Co.,  5  App.  Cas.  903  ;  The  Favorita, 
18  Wall.  (U.  S.)  603,  affirming  8  Blatchf.  (U.  S.) 
539,  8  Fed.  Cas.  No.  4,695  ;  The  E.  A.  Packer, 
140  U.  S.  360;  The  H.  F.  Dimock,  77  Fed.  Rep. 
229. 

The  erroneous  reading  of  an  assenting  signal 
as  a  crossing  signal  will  not  make  a  change  of 
course  an  error  in  extremis.  The  Newport 
News,  83  Fed.  Rep.  522. 

3.  Imminence  of  Danger  Controlling  Fact.  — 
Change  of  course  by  sail  vessel  within  three 
hundred  or  four  hundred  yards  from  a  large 
steamer  approaching  at  great  speed,  held  an 
error  in  extremis.  The  Western  Metropolis,  6 
Blatchf.  (U.  S.)  210,  29  Fed.  Cas.  No.  17,440. 

A  change  of  course  by  a  sail  vessel  when  a 
quarter  of  a  mile  distant  from  an  approaching 
steamer,  held  not  an  error  mi  extremis.  The 
Alliance.  39  Fed.  Rep.  476. 

The  act  of  a  steam  tug  in  putting  herself  he- 
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that  determines  the  question  whether  the  error  is  one  in  extretnis.1  To  relieve 
from  fault  the  vessel  committing  the  error  she  must  be  without  previous 
contributing  fault.2 

i.  Inevitable  Accident.  —  In  the  case  of  inevitable  accident  neither  party 
is  liable,  and  each  bears  its  own  loss.3  A  collision  is  said  to  be  an  inevitable 
accident  when  it  could  not  have  been  prevented  by  the  exercise  of  ordinary 
care,  caution,  and  nautical  skill.4  The  highest  degree  of  caution  that  can  be 
used  is  not  required.  It  is  enough  that  it  is  reasonable  under  the  circum- 
stances.5 But  it  is  not  sufficient  that  the  collision  could  not  have  been  pre- 
vented after  realization  of  the  dangerous  position  of  the  vessels  if  they  were 
negligently  brought  into  that  position.6    Nor  can  a  collision  be  said  to  be  an 


tween  her  tow  and  a  schooner  as  a  fender,  held 
an  act  in  extremis.  The  George  L.  Garlick,  20 
Fed.  Rep.  647. 

1.  Mere  Apprehension  of  Danger.  —  The  Steam- 
tug  General  U.  S.  Grant,  6  Ben.  (U.  S.)  465, 
10  Fed.  Cas.  No.  5,320;  Winter  v.  The  Steamer 
Hercules,  Holmes  (U.  S.)  465,  30  Fed.  Cas. 
No.  17,889;  The  Pangussett,  9  Fed.  Rep.  109. 

2.  Vessel  Must  Be  Free  from  Prior  Contributing 
Fault. -The  Vanderbilt,  6  Wall.  (U.  S.)  225; 
The  Johnson,  9  Wall.  (U.  S.)  146. 

Thus  where  a  sail  vessel  meeting  a  steamer 
changed  her  course  in  the  excitement  occa- 
sioned by  the  sudden  discovery  of  the  steamer, 
from  the  want  of  a  previous  lookout,  it  was 
held  that  the  sail  vessel  was  in  fault.  The  Ex- 
celsior, 12  Fed.  Rep.  195.  To  same  effect  The 
Queen  Elizabeth,  100  Fed.  Rep.  874. 

The  failure  of  a  steamer  to  stop  and  reverse 
is  not  excusable  as  a  fault  in  extremis  where 
she  had  notice  of  the  danger  before  the  sudden 
change  of  course  of  an  approaching  steamer,  by 
the  shutting  in  of  one  of  her  lights.  The  New 
York,  53  Fed.  Rep.  553. 

The  stopping  and  reversing-  immediately  be- 
fore a  collision  of  a  steamer  which  attempts  to 
cross  the  bows  of  another,  in  the  violation  of 
the  rules  of  navigation,  is  not  excusable  as  an 
error  in  extremis,  unless  it  clearly  appear  that 
the  other  vessel  disregarded  her  signals  and 
imperiled  her  own  safety  by  continuing  her 
former  course  at  a  negligent  rate  of  speed. 
The  Gratitude  v.  The  Eutaw,  14  Fed.  Rep.  479. 

3.  In  Case  of  Inevitable  Accident  Neither  Liable. 
—  The  Shannon,  1  W.  Rob.  463  ;  The  Sarah 
Ann,  3  L.  C.  Rep.  485  ;  The  Margaret,  10  L.  C. 
Rep.  113,  2  Stuart  Adm.  (L.  C.)  19;  The  Anne 
Johanne,  10  L.  C.  Rep.  411,  2  Stuart  Adm.  (L. 
C.)  43;  Stainback  v.  Rae,  14  How.  (U.  S.) 
533 ;  Union  Steamship  Co.  v.  New  York,  etc., 
Steamship  Co.,  24  How.  (U.  S.)  313;  The 
Morning  Light,  2  Wall.  (U.  S.)  556;  The 
Brooklyn,  4  Blatchf.  (U.  S.)  365.  4  Fed.  Cas. 
No.  1.939;  Ward  v.  The  Fashion,  Newb.  Adm. 
8,  29  Fed.  Cas.  No.  17.154.  6  McLean  fU.  S.) 
752.    And  cases  cited  in  following  notes. 

4.  Inevitable  Accident  Defined  —  England.  — 
The  Virgil,  2  W.  Rob.  201  ;  The  Europa,  14 
Jur.  627,  2  Eng.  L.  &  Eq.  559  ;  The  Uhla,  L.  R. 
2  A.  &  E.  29,  note ;  The  Merchant  Prince, 
(1892)  P.  190;  The  Schwan,  (1892)  P.  428; 
The  Secret,  26  L.  T.  N.  S.  670.  1  Asp.  M.  Cas. 
318;  The  Pladda.  2  P.  D.  34,  46  L.  J.  Adm.  6i  ; 
The  Marpesia.  8  Moo.  P.  C.  C.  N.  S.  468.  L.  R. 
4  P.  C.  212,  26  L.  T.  N.  S.  333,  1  Asp.  M.  Cas. 
261  :  The  Union,  2  Quebec  186. 

United  States. —  The  Colorado,  91  U.  S.  692; 


Lucas  v.  The  Steamboat  Thomas  Swann,  6  Mc- 
Lean (U.  S.)  282,  15  Fed.  Cas.  No.  8,588; 
Brainard  v.  The  Worcester,  4  Fed.  Cas.  No. 
1,804a;  The  Zouave,  Brown  Adm.  110,  30  Fed. 
Cas.  No.  18,221  ;  The  Olympia,  (C.  C.  A.)  61 
Fed.  Rep.  127;  The  New  Mary  Houstan,  69 
Fed.  Rep.  367;  The  Owego,  71  Fed.  Rep.  537, 
(C.  C.  A.)  100  Fed.  Rep.  999;  The  Homer, 
99  Fed.  Rep.  795. 

South  Carolina.  —  Marsh  v.  Blythe,  1  Mc- 
Cord  L.  (S.  Car.)  360. 

Another  Definition,  approved  by  the  courts  of 
this  country,  of  an  inevitable  accident  as  ap- 
plied to  cases  of  collision,  is  this  :  "  A  collision 
which  occurs  when  both  parties  have  endeav- 
ored by  every  means  in  their  power,  with  due 
care  and  caution  and  a  proper  display  of  nauti- 
cal skill,  to  prevent  the  occurrence  of  the  acci- 
dent." The  Lochlibo,  3  W.  Rob.  318;  Union 
Steamship  Co.  v.  New  Y'ork,  etc.,  Steamship 
Co.,  24  How.  (U.  S.)  313;  The  Morning  Light, 
2  Wall.  (U.  S.)  560;  The  Clarita,  23  Wall. 
(U.  S.)  13;  The  Teutonia,  23  Wall.  (U.  S.) 
84;  Sampson's  Case,  12  Ct.  CI.  480;  The  Lady 
Pike,  2  Biss.  (U.  S.)  144;  Amoskeag  Mfg.  Co. 
v.  The  Steam  Ferry-Boat  John  Adams,  t  Cliff. 
(U.  S.)  412;  Judd  Linseed,  etc.,  Oil  Co.  v. 
Steamer  Java,  Holmes  (U.  S.)  18  ;  The  Ferry- 
boat Baltic,  2  Ben.  (U.  S.)  452,  2  Fed.  Cas. 
No.  823  ;  The  Nacoochee,  22  Fed.  Rep.  855 ; 
The  Michigan,  52  Fed.  Rep.  507. 

"An  occurrence  which  could  not  be  avoided 
by  that  degree  of  prudence,  foresight,  care,  and 
caution  which  the  law  requires  of  every  one 
under  the  circumstances  of  the  particular 
case."  The  Olympia,  (C.  C.  A.)  61  Fed.  Rep. 
1 20. 

5.  Reasonable  Care  Only  Required.  —  It  is  suffi- 
cient that  a  reasonable  precaution  be  taken, 
such  as  is  usual  and  ordinary  in  similar  cases, 
such  as  has  been  found,  by  long  experience,  in 
the  ordinary  course  of  things,  to  answer  the 
end,  the  end  being  the  safety  of  life  and  prop- 
erty. The  Europa,  14  Jur.  627,  2  Eng.  L.  & 
Eq.  560 ;  The  Chase,  Young  (Nova  Scotia) 
113;  The  Grace  Girdler,  7  Wall.  (U.  S.)  203; 
Ladd  v.  Foster,  12  Sawy.  (U.  S.)  553;  Neel  v. 
Blythe,  42  Fed.  Rep.  457;  The  City  of  Aber- 
deen, 107  Fed.  Rep.  996. 

6.  Prior  Negligence  —  England.  —  The  Uhla, 
L.  R.  2  A.  &  E.  29,  note,  19  L.  T.  N.  S.  89,  37 
L.  J.  Adm.  16.  note;  The  Juliet  Erskine,  6 
Notes  Cas.  633;  The  Kjobenhavn.  30  L.  T. 
N.  S.  136,  2  Asp.  M.  Cas.  213;  The  Rose,  7 
Jur.  381. 

Canada.  —  The  Liberty,  2  Stuart  Adm.  (L. 
C.)  102. 
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inevitable  accident  when  it  is  the  natural  result  of  a  voluntary  act  on  the  part 
of  either  party.1  The  defense  of  inevitable  accident  is  never  admitted  where 
either  vessel  was  in  fault.* 


United  States. — -The  Louisiana,  3  Wall.  (U. 
S.)  173;  The  Granite  State,  3  Wall.  (U.  S.) 
310;  The  Johnson,  9  Wall.  (U.  S.)  146;  The 
Teutonia,  23  Wall.  (U.  S.)  84;  Amoskeag 
Mfg.  Co.  v.  The  Steam  Ferry-Boat  John 
Adams,  1  Cliff.  (U.  S.)  412;  Pope  v.  U.  S.,  34 
Ct.  CI.  361  ;  The  Falcon,  8  Fed.  Cas.  No.  4,619  ; 
Miller  v.  The  W.  G.  Hewes,  1  Woods  (U.  S.) 
363,  17  Fed.  Cas.  No.  9,594;  Wakefield  v.  The 
Steamer  Governor,  1  Cliff.  (U.  S.)  93.  28  Fed. 
Cas.  No.  17,049;  Bouker  v.  The  Delaware,  30 
Fed.  Cas.  No.  18,244,  reversing  30  Fed.  Cas. 
No.  18,243;  The  David  Dows,  16  Fed.  Rep. 
154. 

As  where  a  vessel  disabled  by  the  negligence 
of  her  crew  accidentally  drifts  when  so  disabled 
against  another  vessel.  Seccombe  v.  Wood,  2 
M.  &  Rob.  290  ;  The  Steamship  Quebec,  19  L. 
C.  Jur.  195. 

Or  where,  being  disabled  in  a  prior  collision, 
caused  by  her  negligence,  she  fails  to  comply 
with  the  sailing  regulations  and  with  a  seaman- 
like precaution.  The  Kjobenhavn,  30  L.  T.  N. 
S.  136. 

1.  Voluntary  Act. —  Where  a  vessel  injured  at 
a  wharf  was  cut  adrift  to  prevent  her  sinking 
at  the  wharf,  but  before  her  anchors  could  be 
let  go  she  was  driven  upon  a  third  vessel,  and 
injured  her,  it  was  held  that  the  collision  was 
not  an  inevitable  accident,  as  the  cutting  loose 
from  the  wharf  was  a  voluntary  act.  Sherman 
v.  Mott,  5  Ben.  (U.  S.)  372,  21  Fed.  Cas.  No. 
12,767. 

So  where  a  vessel,  to  save  herself  from  an 
impending  danger  with  a  wharf,  threw  herself 
against  another  moored  to  the  wharf,  it  was 
held  not  an  inevitable  accident.  Williamsburg 
Ferry  Co.  v.  The  Chelsea,  30  Fed.  Cas.  No. 
1 7,747- 

So  where  in  effecting  salvage  services  in  the 
case  of  a  vessel  burning  at  a  wharf  a  collision 
with  another  was  inevitable,  it  was  held  not  an 
inevitable  accident.  The  Ashbourne,  99  Fed. 
Rep.  in. 

2.  Fault  of  Either  Party.  —  The  Schwan, 
(1892)  P.  419;  The  Colorado,  91  U.  S.  692; 
Sterling  v.  The  Brig  Jennie  Cushman,  3  Cliff. 
(U.  S.)  636,  22  Fed.  Cas.  No.  13,375. 

Collisions  Occurring  under  the  Following  Cir- 
cumstances Were  Held  Inevitable  Accidents.  — 
Between  vessels  which  because  of  the  excessive 
darkness  or  fog  or  thick  weather  could  not  see 
each  other.  The  Shannon,  1  W.  Rob.  463  ; 
The  John  Buddie,  5  Notes  Cas.  387  ;  The  Ship 
Marpesia  v.  The  America,  L.  R.  4  P.  C.  212,  8 
Moo.  P.  C.  C.  N.  S.  468,  26  L.  T.  N.  S.  333; 
The  Morning  Light,  2  Wall.  (U.  S.)  550,  1 
Fed.  Cas.  No.  246ft,  affirmed  in  1  Fed.  Cas.  No. 
246c;  Hersey  v.  The  North  America.  12  Fed. 
Cas.  No.  6,429;  Pharo  v.  Smith,  17  Leg.  Int. 
(Pa.)  381,  19  Fed.  Cas.  No.  11,063:  The  Re- 
becca Shepherd.  32  Fed.  Rep.  026  ;  The  Atlanta, 
41  Fed.  Rep.  639. 

Between  steam  vessels  in  fog  in  going  at 
lowest  possible  speed  and  sounding  signals 
where  they  at  once  stopped  and  reversed.  The 
West  Rrooklyn,  103  Fed.  Rep.  691. 

Between  a  steamer  running  in  a  fog  as  slowly 


no' 


as  possible  and  a  schooner  at  anchor.  Van 
Dyke  v.  The  Bridgeport,  35  Fed.  Rep.  159. 

Between  vessels  cominj  suddenly  and  with- 
out warning  into  imminent  peril  of  a  collision 
from  behind  an  intermediate  vessel.  The  Co- 
lumbus, 1  Abb.  Adm.  384,  6  Fed.  Cas.  No.  3,043. 

Between  a  raft  in  tow  and  a  schooner  at 
anchor.    Fradette  v.  The  Rival,  11  Quebec  382. 

Between  vessels  at  anchor  struck  by  a  sudden 
squall  while  one  was  getting  in  her  anchor. 
The  Eliza  and  Abby,  Blatchf.  &  H.  Adm.  435, 
S  Fed.  Cas.  No.  4,349. 

Between  sail  vessels  beating  down  the  river, 
where  the  one  ahead  suddenly  luffed  to  avoid 
a  collision  with  a  ferry  boat.  Lockwood  v. 
The  Grace  Girdler,  15  Fed.  Cas.  No.  8,450. 

Between  two  sail  vessels  caused  by  the  lack 

01  a  lookout  on  one  where  all  her  crew  but  one 
were  sick  with  the  yellow  fever.  The  Southern 
Home,  16  Blatchf.  (U.  S.)  447,  22  Fed.  Cas. 
No.  13,187. 

Between  a  ship  which  having  been  fouled  be- 
came unmanageable,  let  go  her  anchor,  and 
swung  round,  and  a  brig  lying  at  anchor.  The 
Hibernia,  4  Jur.  N.  S.  1244. 

Between  a  tug  whose  engine  caught  on  the 
centre  and  a  floating  bath  house.  The  Steam- 
Tug  M.  R.  Brazos,  10  Ben.  (U.  S.)  435,  17 
Fed.  Cas.  No.  9,899. 

Between  a  ship  disabled  in  a  former  collision 
and  a  ship  unaware  of  her  disabled  condition 
which  had  the  right  of  way.  The  Earl  Wemyss, 
61  L.  T.  N.  S.  289,  6  Asp.  M.  Cas.  407. 

Between  an  overtaking  tug  and  a  heavy  tow, 
where  the  former  broke  her  valve  stem.  The 
Transfer  No.  3,  91  Fed.  Rep.  803. 

In  a  case  of  the  sudden  breaking  down  of 
an  apparatus  in  which  there  was  an  inherent 
latent  defect.  The  Virgo,  35  L.  T.  N.  S.  519, 
25  W.  R.  397,  3  Asp.  M.  Cas.  285 ;  The 
Olympia,  61  Fed.  Rep.  120,  22  U.  S.  App.  69; 
The  Olympia,  (C.  C.  A.)  61  Fed.  Rep.  120, 
affirming  52  Fed.  Rep.  985. 

In  the  case  of  a  drifting  ship  whose  officers 
and  crew  properly  left  her  to  save  their  lives. 
The  John  Perkins,  21  Law  Rep.  87,  13  Fed.  Cas. 
No.  7,360. 

In  the  case  of  a  fleet  of  vessels  torn  from 
their  moorings  during  a  sudden  and  extraor- 
dinary flood  in  the  Monongahela  river.  Neel 
v.  Blythe,  42  Fed.  Rep.  457. 

In  the  case  of  a  vessel  ashore  which  forged 
over  a  bar  on  a  flood  tide  and  collided  with 
another  vessel  at  anchor.  The  Thornley,  7 
Jur.  659. 

In  the  case  of  a  steamer  properly  officered 
and  manned  and  navigated,  which  on  first  hear- 
ing a  fog  whistle  at  once  steers  away  from  its 
apparent  direction,  and  immediately  stops  and 
reverses  at  full  speed.  The  Lepanto,  21  Fed. 
Rep.  651. 

In  the  case  of  a  sudden  gust  of  wind  driv- 
ing vessel  against  bridge  pier.    The  Lady  Pike. 

2  Biss.  (U.  S.)  144. 

In  the  case  of  a  drifting  vessel  where  a  new 
hawser  of  ample  strength  in  some  unknown 
manner  became  cut.  The  Mary  J.  Robbins,  100 
Fed.  Rep.  141. 
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Burden  of  Proof.  —  The  one  who  sets  up  the  defense  of  inevitable  accident  has 
the  burden  of  showing  that  everything  was  done  which  could  and  ought  to 
have  been  done  to  avoid  the  collision.1  But  a  prima  facie  case  of  negligence 
and  want  of  due  seamanship  must  first  be  shown.2 

3.  Duty  to  Stand  By  After  Collision.  —  The  duty  to  stand  by  after  collision 
to  render  such  assistance  as  may  be  necessary,  enforced  by  the  early  maritime 


In  the  case  of  a  vessel  forced  from  her 
anchor  and  drifting  down  against  other  vessels. 
The  McLeod,  2  Stuart  Adm.  (L.  C.)  140. 

In  the  case  of  a  vessel  seeking  shelter  from 
a  severe  storm.  The  Richmond,  Young  (Nova 
Scotia)  164. 

In  the  Following  Cases  It  Was  Held  that  the  Col- 
lision Was  Not  an  Inevitable  Accident.  —  Between 
steam  vessels  navigating  in  a  dense  fog  under 
circumstances  known  to  be  of  great  danger 
.where  they  failed  to  come  to  a  standstill  by  a 
timely  reversing.  The  Hanson  H.  Keyes,  107 
Fed.  Rep.  538. 

Between  vessels  going  too  fast  in  fog.  The 
Europa,  14  Jur.  627 ;  The  Juliet  Erskine,  6 
Notes  Cas.  633  ;  The  Smyrna,  2  Moo.  P.  C.  C. 
N.  S.  447,  10  Jur.  N.  S.  977,  11  L.  T.  N.  S.  74; 
The  Marpesia,  8  Moo.  P.  C.  C.  N.  S.  468,  L.  R. 
4  P.  C.  2i2,  26  L.  T.  N.  S.  333,  1  Asp.  M.  Cas. 
261. 

In  the  case  of  a  vessel  running  three  miles 
in  fog  into  fleet  of  sailing  vessels  known  to  be 
ahead  of  her.    Sampson's  Case.  12  Ct.  CI.  480. 

Between  a  tug  running  at  a  speed  of  eight 
miles  an  hour  in  a  fog  and  one  of  the  vessels 
in  a  large  tow,  whose  tug  was  sighted  at  a  dis- 
tance of  from  thirty  to  sixty  yards.  Ellis  v. 
The  Steamtug  Katy  Wise,  3  Hughes  (U.  S.) 
589,  8  Fed.  Cas.  No.  4,404. 

Between  two  steam  vessels  on  a  dark  and 
foggy  night  which  continued  on  a  full  speed 
after  hearing  each  other's  signals,  and  when 
and  while  they  were  in  doubt  as  to  their  re- 
spective course  and  manoeuvres.  The  Teutonia, 
23  Wall.  (U.  S.)  77- 

Between  a  drifting  schooner  and  a  tow 
where  the  schooner  might  have  dropped  her 
anchor.    The  Media,  45  Fed.  Rep.  79. 

Between  vessel  coming  into  wind  to  shorten 
sail  without  looking  for  approaching  vessels, 
and  a  sail  vessel  having  right  of  way.  The 
Starlight,  1  Hask.  (U.  S.)  517,  22  Fed.  Cas. 
No.  13,310. 

Between  schooner  suddenly  disabled  and  ap- 
proaching sloop  which  failed  to  keep  away. 
The  Martin  Wyncoop,  10  Blatchf.  (U.  S.)  167. 
15  Fed.  Cas.  No.  9.177. 

Between  a  vessel  aground  and  another  sheer- 
ing against  her  from  some  hidden  and  unfore- 
seen cause  where  the  latter  was  negligently 
steering  out  of  the  accustomed  course.  Austin 
v.  New  Jersey  Steamboat  Co.,  43  N.  Y.  75,  3 
Am.  Rep.  663. 

Between  a  vessel  moored  at  a  wharf  and 
another  attempting  to  land  in  a  high  wind. 
Culbertson  v.  The  Steamer  Southern  Belle,  18 
How.  (U.  S.)  584,  affirming  Newb.  Adm.  461,  6 
Fed.  Cas.  No.  3,462 ;  The  Columbia,  48  Fed. 
Rep.  325.  But  see  The  City  of  Aberdeen,  107 
Fed.  Rep.  996. 

Between  a  vessel  moored  at  a  pier  and  a  tow 
forced  against  her  by  moving  ice  where  the  tnw 
started  out  with  insufficient  oower.  The  Shin 
Helen  R.  Cooper,  2  Ben.  (U.  S.)  67,  11  Fed. 


Cas.  No.  6,333,  affirmed  7  Blatchf.  (U.  S.)  378, 
11  Fed.  Cas.  No.  6,334,  14  Wall.  (U.  S.)  204. 

Between  a  vessel  moored  at  a  wharf  and 
others  temporarily  moored  at  the  same  wharf, 
forced  against  them  by  running  ice.  The  Barge 
Energy,  10  Ben.  (U.  S.)  158,  8  Fed.  Cas.  No. 
4,485- 

Between  a  vessel  moored  at  a  wharf  and  an- 
other lying  near  her  which  broke  her  fasten- 
ings loose  towards  the  end  of  a  storm  which 
lasted  several  days.  The  Johannes,  10  Blatchf. 
(U.  S.)  478,  13  Fed.  Cas.  No.  7,332. 

Between  a  vessel  at  anchor  and  a  steamboat 
whose  stem  was  slewed  around  on  running  into 
a  well-known  eddy.  The  Steamship  Russia,  3 
Ben.  (U.  S.)  471,  21  Fed.  Cas.  No.  12,168. 

Between  vessels  on  crossing  tacks  in  the 
open  sea  in  broad  daylight.  The  F.  W.  Gifford, 
7  Biss.  (U.  S.)  249,  9  Fed.  Cas.  No.  5,166. 

Between  boats  on  a  bright  starlight  night. 
The  Thomas  Carroll,  23  Fed.  Rep.  912. 

Between  a  ferry  boat  rounding  into  her  slip 
and  a  vessel  lying  at  the  end  of  an  adjoining 
pier  whose  stern  projected  into  the  slip.  The 
ferry-boat  Baltic,  2  Ben.  (U.  S.)  452,  2  Fed. 
Cas.  No.  823. 

In  the  case  of  a  steamship  whose  patented 
steam  steering  gear  suddenly  failed  to  act,  it 
having  also  refused  to  act  a  few  days  previ- 
ously. The  European,  10  P.  D.  99,  54  L.  J. 
Adm.  61,  52  L.  T.  N.  S.  868,  33  W.  R.  937- 

In  the  case  of  a  steamer  whose  steam  steer- 
ing gear  failed  to  act,  caused  by  the  kinking 
and  jamming  of  a  new  chain.  The  Merchant 
Prince,  (1892)  P.  179. 

Where  steering  gear  broke  but  speed  was 
excessive.  The  Santandarino  v.  Vanvert,  23 
Can.  Sup.  Ct.  145. 

In  the  case  of  a  vessel  at  anchor  set  on  fire 
by  a  burning  vessel  towed  from  a  wharf  in  an 
attempt  to  beach  her  and  set  adrift  by  the 
towing  hawser  being  burned  off.  The  Clarita. 
23  Wall.  (U.  S.)  1,  affirmed  5  Ben.  (U.  S.)  375, 
5  Fed.  Cas.  No.  2.788. 

In  the  case  of  a  vessel  which  started  out 
during  a  high  wind  which  prevented  her  being 
properly  steered.  The  C.  P.  Raymond,  26  Fed. 
Rep.  281. 

Where  a  vessel  dragging  her  anchor  might 
have  slipped  her  cable  and  set  sail.  The  Uhla, 
L.  R.  2  A.  &  E.  29.  note,  37  L.  J.  Adm.  16,  note, 
T9  L.  T.  N.  S.  89. 

1.  Burden  of  Proof.— The  Secret,  26  L.  T.  N. 
S.  670,  1  Asp.  M.  Cas.  318;  The  Calcutta,  21 
L.  T.  N.  S.  768:  The  Annot  Lyle,  11  P.  D. 
114;  The  Schwan.  (1892)  P.  428:  The  Mer- 
chant Prince,  (1892)  P.  D.  179;  The  Bolina,  3 
Notes  Cas.  208 ;  The  Agamemnon,  1  Quebec 
333  1  The  Olympia,  (C.  C.  A.)  61  Fed.  Rep. 
120:  The  Ohio.  (C.  C.  A.)  91  Fed.  Rep. 
547. 

2.  The  Marpesia,  8  Moo.  P.  C.  C.  N.  S.  468, 
L.  R.  4  P.  C.  212,  26  L.  T.  N.  S.  333.  1  Asp. 
M.  Cas.  261. 
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decisions,1  is  now  enforced  by  statute,  both  in  the  United  States*  and  in 
England,3  and  a  penalty  is  provided  for  the  failure,  without  sufficient  cause, 
to  render  assistance.  But  these  statutes  do  not  make  absolutely  liable  for  the 
collision  the  vessel  which,  without  sufficient  excuse,  fails  to  stand  by,  but 
merely  put  upon  her  the  burden  of  showing  that  she  was  not  responsible  for 
the  collision.4  And  where,  the  facts  as  to  the  collision  being  shown,  it  does 
not  appear  that  such  vessel  was  in  fault,  and  it  does  appear  that  the  other 
vessel  was  guilty  of  a  fault  sufficient  to  account  for  the  collision,  the  former 
cannot  be  found  guilty  of  contributory  fault,  merely  because  of  her  failure  to 
stand  by.5  But  a  vessel  has  been  held  liable  for  a  loss  after  collision  caused 
by  her  inexcusable  failure  to  render  assistance.6  The  vessel  is,  however, 
excused  from  the  duty  to  stand  by  where  it  is  apparent  that  her  assistance  is 
not  necessary,  as  where  the  vessel  was  near  land.7  But  it  is  no  excuse  that 
the  crash  was  slight,8  or  that  the  injured  vessel  did  not  call  for  assistance,  or 
that  other  vessels  were  lying  near  by  at  anchor.9  So,  also,  the  master  is 
excused  from  standing  by  where  his  own  vessel  would  be  endangered  thereby.10 
VI.  Sail  Vessels  Meeting  or  Crossing—  1.  Application  of  Rules  in  General. 
—  The  rules  for  sail  vessels  meeting  or  crossing  apply  only  where  both  vessels 
are  under  way,  but  a  vessel  is  considered  as  "  under  way  "  within  the  mean- 
ing of  the  rules  when  she  is  not  at  anchor,  or  made  fast  to  the  shore,  or 
aground.11  Thus  it  is  held  that  a  vessel  hove  to  with  helm  lashed  and  making 
both  headway  and  leeway,13  and  a  vessel  engaged  in  reefing,  are  under 


1.  Duty  to  Stand  By  After  Collision.  —  The 

Steamboat  Atlas,  4  Ben.  (U.  S.)  27,  2  Fed.  Cas. 
No.  633  ;  The  Hercules,  (C.  C.  A.)  80  Fed.  Rep. 
1000  ;  Weaver  v.  Schooner  Onmst,  2  Fed.  Rep. 
811. 

2.  In  the  United  States. — Act  Sept.  4,  1890, 
c.  875  ;  26  Stat.  425. 

This  act  is  a  copy  of  the  one  which  has  been 
in  force  in  England,  the  only  material  differ- 
ence being  that  while,  under  the  English  stat- 
ute, the  punishment  inflicted  is  a  revocation  of 
the  master's  license,  the  second  section  here 
makes  it  a  misdemeanor,  punishable  by  fine 
and  imprisonment.  The  Hercules,  (C.  C.  A.) 
80  Fed.  Rep.  1000. 

3.  English  Statutes.  —  25  &  26  Vict.,  c.  63, 
§  33  ;  36  &  37  Vict.,  c.  85,  §  16. 

Construction  of  English  statutes,  see  The 
Queen,  L.  R.  2  A.  &  E.  354  ;  The  Emmy  Haase, 
9  P.  D.  81,  S3  L.  J.  Adm.  43,  50  L.  T.  N.  S. 
372,  32  W.  R.  880,  5  Asp.  M.  Cas.  216;  The 
Germania,  21  L.  T.  N.  S.  44;  The  Nevada,  27 
L.  T.  N.  S.  720;  The  Queen  of  the  Orwell,  n 
W.  R.  499,  7  L.  T.  N.  S.  839. 

The  statute  is  applicable  though  the  vessel 
was  in  charge  of  a  pilot  under  the  compulsory 
pilot  law.    The  Queen,  L.  R.  2  A.  &  E.  354. 

4.  Burden  of  Proof.  —  The  Adriatic,  33  L.  T. 
N.  S.  102;  The  Queen  of  the  Orwell,  1  Mar.  L. 
Cas.  300;  The  Hercules,  (C.  C.  A.)  80  Fed. 
Rep.  998,  reversing  70  Fed.  Rep.  334. 

The  rule  seems  to  be  otherwise  under  the 
Canadian  Acts.  The  Liberty,  2  Stuart  Adm.  L. 
C.  102;  The  Clara  Killam,  2  Quebec  56:  The 
Govino,  6  Quebec  57. 

5.  Where  Fault  Appears.  —  The  Hercules,  (C. 
C.  A.)  80  Fed.  Rep.  998,  reversing  70  Fed.  Rep. 
334- 

6.  Loss  After  Collision.  —  The  Robert  Graham 
Dunn,  63  Fed.  Rep.  167,  affirmed  70  Fed.  Rep. 
270. 

7.  Excuse  for  Failure.  —  The  Friesland,  76 
Fed.  Rep.  595. 
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8.  It  is  no  excuse  for  a  failure  to  stand  by, 
that  the  crash  was  slight,  where  the  vessel 
heard  a  cry  of  distress  and  for  boats,  from  the 
other  vessel.  The  Robert  Graham  Dunn,  63 
Fed.  Rep.  167,  affirmed  70  Fed.  Rep.  270. 

9.  Esquimalt,  etc.,  R.  Co.  v.  The  Ship  Cutch, 

3  Can.  Exch.  362. 

10.  The  rule  will  not  compel  a  ship  to  remain 
alongside  another  so  injured  so  as  to  run  risk 
of  capture  by  an  enemy's  fleet.  The  Thuringia, 
41  L.  J.  Adm.  44,  26  L.  T.  N.  S.  446. 

Where  a  ship  passing  a  schooner  in  a  fog 
raked  and  carried  away  the  latter's  spars,  the 
vessels'  hulls  not  coming  in  contact,  it  is  no 
excuse  for  the  failure  to  stand  by  to  ascertain 
whether  there  was  need  of  assistance,  that  the 
master  of  the  ship  had  to  ascertain  the  possible 
danger  to  and  condition  of  his  own  vessel.  The 
Kenilworth,  64  Fed.  Rep.  890. 

Compliance  with  Law.  —  Merely  hailing  and 
signaling  the  other  vessel  to  go  to  the  assist- 
ance of  the  injured  ship  is  not  a  sufficient  com- 
pliance with  the  law,  where  the  vessel  might 
have  lowered  a  boat  to  render  assistance,  al- 
though possibly  dangerous  to  stay  by.  The 
Adriatic,  33  L.  T.  N.  S.  102. 

11.  Vessels  under  Way. —  See  preliminary  defi- 
nitions under  all  the  rules. 

In  Narrow  Channels,  Rivers,  Etc.  —  See  infra, 
this  title,  Narrow  Channels.  Rivers,  Harbors, 
and  Canals. 

12.  Vessel  Hove  To.  —  The  James,  Swabey  60, 

4  W.  R.  353  ;  The  Eleanor,  2  Mar.  L.  Cas.  240 : 
The  London.  6  Notes  Cas.  29 ;  The  Rosalie,  5 
P.  D.  245  ;  The  Pennsylvania,  23  L.  T.  N.  S. 
SS  ;  The  Steamer  Pennsylvania,  19  Wall.  (U.  S.) 
1 25,  affirming  4  Ben.  (U.  S.)  257,  19  Fed.  Cas.  No. 
10,947,  9  Blatchf.  (U.  S.)  451,  ig  Fed.  Cas. 
No.  10,950;  The  Mary  Doane,  2  Lowell  (U.S.) 
428,  16  Fed.  Cas.  No.  9,205:  The  Alfredo.  32 
Fed.  Rep.  240,  reversing  30  Fed.  Rep.  842  ;  The 
Columbian,  91  Fed.  Rep.  801  ;  The  Columbian, 
(C.  C.  A.)  too  Fed.  Rep.  991. 
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way.1  But  a  vessel  floating  down  a  river  with  her  anchor  down  to  check  her 
way  is  not  a  vessel  under  way.2 

2.  Closehauled  Vessels  —  a.  "  Closehauled  "  Defined.  —  A  vessel  is  said 
to  be  closehauled  when  she  is  lying  as  near  to  the  wind  as  she  can  be 
sailed.3  But  to  come  within  the  meaning  of  the  rules  as  to  closehauled 
vessels,  it  is  not  necessary  that  the  vessel  be  sailed  as  near  to  the  wind  as  she 
will  lie,  but  only  as  near  as  she  can  be  sailed,  considering  the  vessel,  the  sea, 
and  the  wind,  and  make  the  best  progress  to  windward.4  And  a  vessel  has 
been  held  to  be  closehauled  when  sailing  a  half  point  free,5  and  even  when 
two  points  free,  where  the  wind  was  baffling.6  But  under  ordinary  circum- 
stances a  vessel  is  not  closehauled  where  she  has  the  wind  two  points  free.7 
And  it  has  been  intimated  that  a  vessel  sailing  one  point  free  is  not  close- 
hauled.8  A  vessel  hove  to  and  making  both  headway  and  leeway  is  con- 
sidered as  closehauled,9  though  she  is  alternately  luffing  up  and  falling  off 
under  helm  lashed  hard  down.10 

b.  On  Same  Tack.  —  Where  both  vessels  are  closehauled  on  the  same 
tack  there  is,  of  course,  very  little  danger  of  collision,  except  in  the  case  of 
overtaking  vessels,11  or  where  their  courses  converge  owing  to  the  ability  of 
the  one  to  lie  nearer  to  the  wind  than  the  other,  and  in  the  latter  case  the 
vessel  able  to  lie  nearer  to  the  wind  must  give  way.18  In  other  cases  the  vessel 
to  windward  must  give  way.13 

c.  On  Different  Tacks.  —  Where  vessels  closehauled  on  different  tacks 
are  approaching  one  another  so  as  to  involve  risk  of  collision,  the  vessel  on 
the  port  tack  must  keep  out  of  the  way  of  the  one  on  the  starboard  tack,  and 
the  latter  must  hold  her  course.14  A  vessel  on  the  port  tack  must  give  way  in 
time  where  the  circumstances  are  such  as  to  make  it  doubtful  which  vessel 
has  the  free  wind. 15  A  vessel  is  not  in  fault  for  changing  from  the  port  to  the 
starboard  tack  as  against  a  vessel  on  the  port  tack  where  the  change  is  made 


1.  Vessel  Reefing.  —  The  City  of  Carlisle, 
Brown  &  L.  363,  11  L.  T.  N.  S.  33;  The  Blen- 
heim, 1  Spinks  285  ;  Thorp  v.  Hammond,  12 
Wall.  (U.  S.)  408. 

2.  Vessel  Dredging.  —  The  Indian  Chief,  14 
P.  D.  24,  58  L.  J.  Adm.  25,  60  L.  T.  N.  S.  240, 
6  Asp.  M.  Cas.  362. 

3.  "  Closehauled  "  is  the  arrangement  or 
trim  of  a  ship's  sail  when  she  endeavors  to  make 
a  progress  in  the  nearest  direction  possible  to- 
wards the  point  of  compass  from  which  the 
wind  blows.     Falconer's  Mar.  Diet. 

4.  Chadwich  v.  City  of  Dublin  Steam  Packet 
Co.,  6  El.  &  Bl.  771,  88  E.  C.  L.  771. 

A  vessel  sailing  within  six  and  one-half 
points  of  the  wind  has  been  held  to  be  close- 
hauled.  The  Queen  Elizabeth,  100  Fed.  Rep. 
874- 

5.  The  Privateer,  9  L.  R.  Ir.  105. 

6.  The  Mary  C,  1  Hask.  (U.  S.)  474,  16  Fed. 
Cas.  No.  9,201.  See  also  The  Privateer,  9  L.  R. 
Ir.  105. 

7.  Two   Points   Free  Is  Not   Closehauled.  — 

The  Earl  Wemyss,  61  L.  T.  N.  S.  289,  6  Asp. 
M.  Cas.  407  ;  Lane  -'.  The  Schooner  A.  Denike, 
3  Cliff.  (U.  S.)  117,  14  Fed.  Cas.  No.  8,045: 
The  Clement,  2  Curt.  (U.  S.)  363,  5  Fed.  Cas. 
No.  2,879,  affirming  1  Sprague  (U.  S.)  257,  5 
Fed.  Cas.  No.  2,880  :  The  M.  M.  Chase,  2  Hask. 
(U.  S.)  270,  17  Fed.  Cas.  No.  9,684;  The  Rolf, 
(C.  C.  A.)  50  Fed.  Rep.  478,  affirming  47  Fed. 
Rep.  220. 

8.  One  Point  Free. — The  Grace  Seymour,  63 
Fed.  Rep.  163. 
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9.  Vessel  Hove  To.  —  Swift  v.  Brownell, 
Holmes  (U.  S.)  467;  The  Ontario,  2  Lowell 
(U.  S.)  40,  18  Fed.  Cas.  No.  10,543  ;  The  Ada 
A.  Kennedy,  33  Fed.  Rep.  623. 

10.  The  Schooner  Transit,  3  Ben.  (U.  S.)  192, 
24  Fed.  Cas.  No.  14,137. 

But  on  the  approach  of  another  vessel  it  is 
her  duty  to  unlash  her  helm  and  keep  steady  on 
a  course.  The  Schooner  Transit,  3  Ben.  (U. 
S.)  192,  24  Fed.  Cas.  No.  14,137. 

11.  Overtaking  Vessels. —  See  infra,  this  title, 
Overtaking  Vessels. 

12.  Closehauled  on  Same  Tack.  —  The  Clement, 
2  Curt.  (U.  S.)  363,  5  Fed.  Cas.  No.  2,879, 
affirming  1  Sprague  (U.  S.)  257,  5  Fed.  Cas. 
No.  2,880. 

13.  The  Commodore  Jones,  25  Fed.  Rep.  506  ; 
The  Non  Pareille,  33  Fed.  Rep.  524. 

14.  Closehauled  on  Different  Tacks.  —  Art.  1 7 

(b),  International  and  Inland  Rules;  rule  16 
(b),  Rules  for  Great  Lakes  ;  The  Chester,  3  Hag. 
Adm.  316;  The  John  Brotherick,  8  Jur.  276; 
The  Roslin  Castle  v.  The  Glencairn,  4  L.  C. 
Rep.  38 ;  The  Mary  Banatyne,  1  Stuart  Adm. 
(L.  C.)  350;  The  Tornado,  2  Stuart  Adm.  (L. 
C.)  172;  The  Princess  Royal  v.  The  Rubens,  6 
Quebec  342 ;  The  Signe  v.  The  Rose  C,  10 
Quebec  28  ;  The  Liberty,  2  Stuart  Adm.  (L.  C.) 
102;  The  Cynosure,  1  Sprague  (U.  S.)  88,  6 
Fed.  Cas.  No.  3.529 ;  The  Ontario,  2  Lowell 
(U.  S.)  40,  18  Fed.  Cas.  No.  10,543  ;  The  Ada 
A.  Kennedy,  33  Fed.  Rep.  623. 

16.  Poole  v.  The  Washington,  9  N.  Y.  Leg. 
Obs.  321,  19  Fed.  Cas.  No.  11,271. 
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in  ample  time  to  enable  the  latter  to  avoid  her.1  After  a  vessel  has  come 
about  and  filled  away  on  another  tack,  she  has  the  rights  and  obligations  of  a 
vessel  on  such  tack,  and  must  act  accordingly.2 

3.  Closehauled  and  Free.  —  A  vessel  which  is  running  free  must  keep  out 
of  the  way  of  a  vessel  which  is  closehauled,  and  the  latter  must  hold  her 
course.3  It  is  no  excuse  that  the  vessel  sailing  free  mistook  the  course  and 
position  of  the  other  and  made  a  w  rong  manoeuvre.* 

4.  Both  Running  Free  —  a.  With  Wind  on  Same  Side. — Where  both 
vessels  are  running  free  with  the  wind  on  the  same  side,  the  vessel  which  is 
to  windward  must  keep  out  of  the  way  of  the  vessel  which  is  to  leeward,  and 
the  latter  must  hold  her  course.5 

b.  With  Wind  on  Different  Sides.  —  Where  both  are  running  free 
with  the  wind  on  different  sides,  the  vessel  which  has  the  wind  on  the  port 
side  must  keep  out  of  the  way  of  the  other,  and  the  latter  must  hold  her 
course.6 

c.  With  Wind  Aft.  —  A  vessel  which  has  the  wind  aft  7  must  keep  out 
of  the  way  of  other  sail  vessels.8 

5.  Vessels  Meeting  End  On  or  on  Crossing  Courses.  —  The  old  rule  provided 
that  if  two  sail  vessels  are  meeting  end  on  or  nearly  end  on,  so  as  to  involve 


1.  The  Ship  British  America,  10  Ben.  (U. 
S.)  417,  4  Fed.  Cas.  No.  1,895. 

2.  The  Schooner  Greene  County  Tanner,  8 
Ben.  (U.  S.)  396,  10  Fed.  Cas.  No.  5,770;  The 
Essex,  50  Fed.  Rep.  586. 

8.  Closehauled  and  Free.  — Art.  17  (a),  Inter- 
national and  Inland  Rules;  rule  16,  Rules  for 
Great  Lakes. 

England.  —  The  Fortune,  9  Moo.  P.  C.  357; 
The  Chancellor,  14  Moo.  P.  C.  202,  4  L.  T.  N. 
S.  627;  The  Saxonia,  Lush.  410,  15  Moo.  P.  C. 
262,  8  Jur.  N.  S.  315,  31  L.  J.  Adm.  201,  10 
W.  R.  431,  6  L.  T.  N.  S.  6;  The  Dumfries, 
Swabey  125;  The  John  Brotherick,  8  Jur.  276; 
The  Mary  Stewart,  2  W.  Rob.  244;  The  Jupiter, 
3  Hag.  Adm.  320  ;  The  Spring,  L.  R.  1  A.  &  E. 
99,  12  Jur.  N.  S.  788,  14  W.  R.  975  ;  The  Singa- 
pore v.  The  Hebe,  4  Moo.  P.  C.  C.  N.  S.  271, 
L.  R.  1  P.  C.  378;  The  Dapper,  14  L.  T.  N.  S. 
895  ;  Jamieson  v.  Drinkald,  5  L.  J.  C.  PI. 
30;  Sills  v.  Brown,  9  C.  P.  601,  38  E.  C. 
L.  245 ;  The  Courier,  2  Stuart  Adm.  (L.  C.) 
91. 

United  States.  —  The  Schooner  Catharine  v. 
Dickinson,  17  How.  (U.  S.)  170,  Allen  v. 
Mackay.  1  Sprague  (U.  S.)  219,  1  Fed.  Cas. 
No.  228 ;  The  Sloop  Argus,  Olc.  Adm.  304,  1 
Fed.  Cas.  No.  521  ;  The  Pilot-Boat  Blossom, 
Olc.  Adm.  188,  3  Fed.  Cas.  No.  1,564;  The 
Catherine  and  Martha,  11  N.  Y.  Leg.  Obs.  225, 
5  Fed.  Cas.  No.  2,512;  The  Clara  M.  Porter,  3 
Ware  (U.  S.)  39,  5  Fed.  Cas.  No.  2,792;  The 
Radama,  3  Ware  (U.  S.)  307,  20  Fed.  Cas.  No. 
11,521,  affirmed  in  Crowel  v.  The  Bark  Radama, 

2  Cliff.  (U.  S.)  551.  6  Fed.  Cas.  No.  3,442;  The 
Schooner  Mary  Eveline,  3  Ben.  (U.  S.)  438.  16 
Fed.  Cas.  No.  9,211;  Sanderson  v.  Columbus, 

3  Am.  L.  J.  N.  S.  268,  21  Fed.  Cas.  No.  12,299  ; 
Saunders  v.  The  Hanover,  2  Quart.  L.  J.  1,  21 
Fed.  Cas.  No.  12,374;  The  Ship  Shakspeare,  4 
Ben.  (U.  S.)  128,  21  Fed.  Cas.  No.  12,700;  The 
Brig  Wesley  Seymour,  7  Ben.  (U.  S.)  539,  29 
Fed.  Cas.  No.  17,420  ;  The  Schooner  Ellen  Tobin, 
8  Ben.  (U.  S.)  446,  8  Fed.  Cas.  No.  4.379;  The 
Brig  Emily,  Olc.  Adm.  132,  8  Fed.  Cas.  No. 
4.453  ;  Wolf  v.  The  Schooner  Bertie  Calkins,  2 


Fed.  Rep.  793  ;  The  Maria  &  Elizabeth,  7  Fed. 
Rep.  253;  The  David  Dudley,  11  Fed.  Rep.  522; 
The  Abby  Ingalls,  12  Fed.  Rep.  217;  The 
Havilah,  50  Fed.  Rep.  331,  1  U.  S.  App.  138, 
reversing  33  Fed.  Rep.  875 ;  The  Rabboni,  53 
Fed.  Rep.  948 ;  The  Robert  Graham  Dunn,  63 
Fed.  Rep.  167,  affirming  70  Fed.  Rep.  270;  The 
Charles  A.  Trickey,  66  Fed.  Rep.  1020,  33  U. 
S.  App.  335. 

This  rule  applies  to  river  and  harbor  naviga- 
tion as  well  as  on  the  high  seas.  The  Clement, 
2  Curt.  (U.  S.)  363,  5  Fed.  Cas.  No.  2,879, 
affirming  1  Sprague  (U.  S.)  257,  5  Fed.  Cas. 
No.  2,880.  See  also,  infra,  this  title,  Narrow 
Channels,  Rivers,  Harbors,  and  Canals. 

Sailing  "Free"  Defined.  —  A  vessel  is  said 
to  be  sailing  free  when  she  is  not  closehauled 
within  the  meaning  of  the  sailing  rules,  whether 
the  wind  be  forward  or  abaft  the  beam. 

4.  Mistake  as  to  Course.  —  Aumach  v.  The 
Queen  of  the  South,  2  Fed.  Cas.  No.  6570. 

5.  Running  Free.  —  Art.  17  (rf),  International 
and  Inland  Rules;  rule  16  (c),  Rules  for  Great 
Lakes;  Matter  of  Stetson,  3  Hughes  ((J.  S.) 
483,  22  Fed.  Cas.  No.  13,382;  The  Nahor,  9 
Fed.  Rep.  213  ;  Smyrna,  etc.,  Steamboat  Co.  v. 
Whilldin,  4  Harr.  (Del.)  228. 

6.  Wind  on  Different  Sides. —  Art.  17  (c). 
International  and  Inland  Rules;  rule  16  (rf), 
Rules  for  Great  Lakes  ;  The  Brig  Jeremiah,  10 
Ben.  (U.  S.)  326,  13  Fed.  Cas.  No.  7,289;  The 
M.  M.  Chase,  2  Hask.  (U.  S.)  270,  17  Fed.  Cas. 
No.  9,684;  The  Thomas  Martin,  3  Blatchf.  (U. 
S.)  517,  23  Fed.  Cas.  No.  13,926;  The  Grace 
Seymour,  63  Fed.  Rep.  163.  See  also  The  Nel- 
son Village,  1  Stuart  Adm.  (L.  C.)  156. 

7.  Wind  Aft.  —  By  wind  "  aft  "  is  meant  a 
wind  at  least  four  points  abaft  the  beam.  The 
Aurania,  29  Fed.  Rep.  107 ;  The  Privateer,  9 
L.  R.  Ir.  105. 

8.  Ar.t.  17  (c),  International  and  Inland  Rules. 
Under  the  Old  Rule,  where  one  of  the  vessels 

had  the  wind  aft,  the  vessel  to  windward  was 
obliged  to  keep  out  of  the  way.    Higbee  r.  Bark 
Nipoti  Accame,  14  Phila.   (Pa.)   517,  36  Leg. 
Int.  (Pa.)  294,  12  Fed.  Cas.  No.  6,465. 
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risk  of  collision,  the  helms  of  both  shall  be  put  to  port  so  that  each  may  pass 
on  the  port  side  of  the  other, 1  and  provision  was  also  made  for  vessels  on 
crossing  courses.2  But  these  rules  are  no  longer  applicable,  the  situations 
being  governed  by  the  rules  above  stated. 

6.  Vessels  Coming  About.  —  When  a  vessel  is  beating  and  passing  from  one 
tack  to  another,  as  a  general  rule  she  should  tack  and  not  wear,  unless  she 
has  good  reason  therefor  and  sufficient  sea  room  for  the  purpose.3  But  a 
vessel  must  not  without  necessity  go  about  so  as  to  embarrass  or  damage  other 
ships.4  Nor  should  she  stand  so  close  to  the  other  before  going  about  that, 
if  she  misses  stays,  a  collision  is  inevitable.5  One  vessel  must  anticipate  the 
necessity  of  another  going  in  stays,  and  must  use  diligence  to  avoid  her  when 
tacking  and  out  of  command.6  The  approaching  vessel  has  no  right  to  specu- 
late upon  the  chances  of  the  other  coming  completely  about,  getting  under 
headway  and  avoiding  her.7  If  the  vessel  misses  stays  it  is  the  duty  of  those 
on  board  to  get.  her  under  command  as  soon  as  possible.8  and  if  on  the  port 
tack  she  ought  to  execute  any  practicable  manoeuvre  in  order  to  get  out  of 
the  way  of  the  starboard  tacked  vessel.9 

7.  Duty  of  Vessel  Required  to  Give  Way.  —  It  is  the  duty  of  the  vessel 
required  to  give  way  to  take  all  necessary  precautions  in  time  to  avoid  the 
collision,10  to  apprehend  the  necessity  of  the  privileged  vessel  to  go  about  at 
the  end  of  her  tack,  or  to  avoid  other  vessels.11  She  must  also  make  due 
allowance  for  changes  of  course  due  to  ordinary  but  not  excessive  leeway  and 
yawing,12  nor  should  she  come  so  close  upon  the  other  vessel  as  to  create 
apprehension  of  a  collision,  and  alarm  her  into  a  change  of  course  to  escape  it.13 


1.  Old  Sailing  Kules  —  England.  —  The  Ship 
Friends,  4  Moo.  P.  C.  314;  The  Traveller,  2  W. 
Rob.  197;  The  Ann  &  Mary,  2  W.  Rob.  189; 
The  Seringapatam,  2  W.  Rob.  506,  5  Notes  Cas. 
61  ;  The  London  Packet,  2  Notes  Cas.  501  ;  The 
George.  5  Notes  Cas.  368 ;  The  Wansfell,  1 
Spinks  269 ;  The  Betsey,  1  Spinks  34,  note ; 
The  Clarence,  1  Spinks  206 ;  The  Halcyon, 
Lush.  100;  Chadwick  v.  City  of  Dublin  Steam 
Packet  Co.,  6  El.  &  Bl.  771,  88  E.  C.  L.  771,  3 
Jur.  N.  S.  207;  The  Dumfries,  Swabey  125. 

United  States.  —  The  Nichols,  7  Wall.  (U. 
S.)  656;  The  Dexter,  23  Wall.  (U.  S.)  69;  The 
Maggie  J.  Smith,  123  U.  S.  349;  The  Schooner 
Sylvester  Hale,  6  Ben.  (U.  S.)  523,  23  Fed. 
Cas.  No.  .13,712;  The  Schooner  Tracy  J.  Bron- 
son,  3  Ben.  (U.  S.)  341,  24  Fed.  Cas.  No. 
14,131  ;  The  Swedish  Bark  Adolph,  4  Fed.  Rep. 
730. 

2.  The  Peckforton  Castle,  3  P.  D.  11,  47  L. 
J.  Adm.  69,  38  L.  T.  N.  S.  816,  26  W.  R.  346, 
3  Asp.  M.  Cas.  533  ;  The  Ericsson,  Swabey  38  ; 
The  Dumfries,  Swabey  63,  125;  The  Peckforton 
Castle,  2  P.  D.  222,  26  W.  R.  81,  37  L.  T.  N.  S. 
539;  The  Constitution,  2  Moo.  P.  C.  C.  N.  S. 
453.  10  Jur.  N.  S.  831,  10  L.  T.  N.  S.  894;  The 
Henry,  12  W.  R.  1014 ;  The  Jupiter,  3  Hag. 
Adm.  320  ;  The  Stranger,  6  Notes  Cas.  36. 

3.  Vessels  Passing  Tacks.  —  The  Falkland  v. 
The  Navigator,  1  Moo.  P.  C.  C.  N.  S.  379, 
Brown  &  L.  204,  9  Jur.  N.  S.  11 13. 

4.  The  Sea  Nymph,  Lush.  23,  15  L.  T.  N.  S. 
103;  The  Allan,  14  L.  T.  N.  S.  860.  But  see 
The  Palatine,  27  L.  T.  N.  S.  631,  1  Asp.  M. 
Cas.  468. 

5.  The  Mobile,  Swabey  69,  127,  10  Moo.  P. 
C.  467;  The  Kingston-by-sea,  3  W.  Rob.  152; 
Bates  v.  Don  Pablo  Sora,  4  W.  R.  708. 

6.  The  Priscilla,  L.  R.  3  A.  &  E.  125.  23  L. 
T.  N.  S.  566,  1  Asp.  M.  Cas.  468;  Wilson  v. 
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Canada  Shipping  Co.,  2  App.  Cas.  389,  36  L.  T. 
N.  S.  155,  3  Asp.  M.  Cas.  361  ;  The  Ida,  15  L. 
T.  N.  S.  103  ;  The  A.  G.  Brooks,  1  Lowell  (U. 
S.)  299,  1  Fed.  Cas.  No.  98. 

7.  The  Charlotte  Raab,  Brown  Adm.  453,  5 
Fed.  Cas.  No.  2,622. 

8.  The  Kingston-by-sea,  3  W.  Rob.  152; 
Wilson  v.  Canada  Shipping  Co.,  2  App.  Cas. 
389,  36  L.  T.  N.  S.  155,  3  Asp.  M.  Cas. 
361. 

9.  Wilson  v.  Canada  Shipping  Co.,  2  App. 
Cas.  389,  36  L.  T.  N.  S.  155. 

10.  Vessel  Must  Give  Way  in   Time.  —  The 

Colonia,  3  Notes  Cas.  13,  note;  The  John 
Brotherick,  8  Jur.  276 ;  The  Clement,  2  Curt. 
(U.  S.)  363,  5  Fed.  Cas.  No.  2,879,  affirming  1 
Sprague  (U.  S.)  257,  5  Fed.  Cas.  No.  2,880 ; 
The  Maud  Webster,  1  Hask.  (U.  S.)  325,  16 
Fed.  Cas.  No.  9,303 ;  Westcott  v.  The  Ann 
Barton,  1  W.  N.  C.  (Pa.)  10,  29  Fed.  Cas.  No. 
17,431  ;  The  A.  R.  Weeks  v.  The  Ephruessi,  26 
Fed.  Rep.  654. 

A  ship  with  the  wind  free  crossing  the  courses 
of  a  brig  and  a  schooner  close  hauled  upon  the 
same  tack  was  held  in  fault  for  approaching 
so  close  that,  upon  one  of  them  going  about,  a 
collision  with  the  other  was  inevitable.  The 
Mobile,  Swabey  69,  127,  10  Moo.  P.  C.  467. 

11.  Winne  v.  The  Carroll,  30  Fed.  Cas.  No. 
17,8760. 

12.  Leeway. — The  Iroquois,  (C.  C.  A.)  91 
Fed.  Rep.  173. 

13.  Shaving  By. —  The  Elizabeth  Jones,  112 
U.  S.  514;  The  Sloop  Argus,  Olc.  Adm.  304, 
1  Fed.  Cas.  No.  521  ;  The  Sloop  John  H.  Abeel, 
a  Ben.  (U.  S.)  58,  13  Fed.  Cas.  No.  7,349;  The 
Osseo,  16  Blatchf.  (U.  S.)  537.  18  Fed.  Cas. 
No.  10.608,  reversing  8  Ben.  (U.  S.)  518,  18 
Fed.  Cas.  No.  10,607;  The  Mary  Augusta,  55 
Fed.  Rep.  343. 
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The  rule  that  the  vessel,  required  to  keep  out  of  the  way  shall,  if  the 
circumstances  of  the  case  admit,  avoid  crossing  ahead  of  the  other,1  it  seems 
is  not  imperative,2  and  the  vessel  required  to  keep  out  of  the  way  may  do  so 
in  any  way  she  thinks  fit.3  A  vessel  bound  to  give  way  which  keeps  her 
course  in  pursuance  of  a  hail  from  the  other  is  not  in  fault  for  doing  so.4 

8.  Duty  of  Vessel  Having  Right  of  Way  —  a.  To  Keep  Course.  —  There  is 
a  correlative  duty  on  the  part  of  the  privileged  vessel  to  hold  her  course,  to 
beat  out  her  tack,  and  to  do  nothing  to  mislead  or  baffle  the  movements  of 
the  other  vessel.5  The  vessel  required  to  give  way  is  entitled  to  presume 
that  the  privileged  vessel  will  be  navigated  in  accordance  with  the  rules,  and 
the  privileged  vessel  is  entitled  to  presume  that  the  other  will  take  the 
necessary  steps  to  avoid  her.6 

b.  Change  of  Course  —  what  constitutes.  —  The  luffing  of  a  close  hauled 
vessel  so  as  to  bring  her  head  to  the  wind  as  close  as  it  will  lie  and  not  lose 
her  headway  is  not  a  change  of  course,7  nor  is  the  yawing  half  a  point  of  a 
vessel  hove  to  a  change  of  course.8  But  luffing  two  and  a  half  points  is  not 
justifiable.9    Nor  is  a  vessel  justified  in  following  the  variations  of  the  wind.10 

When  Excusable.  —  But  the  privileged  vessel  is  not  required  to  hold  her  course 
under  all  circumstances.  If  a  change  of  course  is  made  in  ample  time  to 
enable  the  other  vessel  to  avoid  her,  it  is  not  a  fault  which  will  render  her 
liable.  But  in  considering  what  is  ample  time  all  circumstances  must  be  taken 
into  consideration.11  So,  also,  the  privileged  vessel  is  justified  in  coming 
about  to  avoid  a  supposed  danger  at  night.12  Nor  is  she  in  fault  for  changing 
her  course  where  she  could  not  under  the  circumstances,  with  reasonable  care, 


1.  Crossing    Ahead.  —  Art.  22,  International 
and  Inland  Rules. 

2.  See  cases  cited  in  next  section,  Steam 
V esscls  Meeting  or  Crossing. 

3.  May  Adopt  Any  Course.  —  Beal  v.  Mar- 
chais,  L.  R.  5  P.  C.  316,  28  L.  T.  N.  S.  822,  21 
W.  R.  653,  2  Asp.  M.  Cas.  1  ;  The  Nor,  30  L.  T. 
N.  S.  576,  22  W.  R.  30,  2  Asp.  M.  Cas.  264; 
The  Great  Eastern,  3  Moo.  P.  C.  C.  N.  S.  31, 
11  L.  T.  N.  S.  s  ;  Handaysyde  v.  Wilson,  3  C.  & 
P.  528,  14  E.  C.  L.  429  ;  The  Rose,  2  W.  Rob.  1. 

4.  The  Carolus,  3  Hag.  Adm.  343,  note. 

5.  Privileged  Vessel  to  Hold  Her  Course  — 
England.- — The  Washington,  5  Jur.  1067. 

United  States.  —  The  Sloop  Argus.  Olc.  Adm. 
304,  1  Fed.  Cas.  No.  521  ;  The  F.  W.  Gifford, 
7  Biss.  (U.  S.)  249;  9  Fed.  Cas.  No.  5,166;  The 
Ship  Pride  of  the  Ocean,  10  Ben.  (U.  S.)  610, 

19  Fed.  Cas.  No.  11,419;  Rogers  v.  The 
Schooner  S.  B.  Wheeler,  4  Cliff.  (U.  S.)  189, 

20  Fed.  Cas.  No.  12,021,  affirmed  in  20  Wall. 
(U.  S.)  385  ;  The  Bark  Vincenzo  Perotto,  8 
Ben.  (U.  S.)  483,  28  Fed.  Cas.  No.  16,947;  The 
Ralph  M.  Hay  ward,  12  Fed.  Rep.  794;  The 
North  Star,  29  Fed.  Rep.  151  ;  The  Ella  Warner, 
30  Fed.  Rep.  203  ;  The  Robert  B.  King,  50  Fed. 
Rep.  781  ;  The  Rabboni,  53  Fed.  Rep.  952,  re- 
versing S3  Fed.  Rep.  948,  modified  in  81  Fed. 
Rep.  239,  50  U.  S.  App.  147;  The  Gypsum 
Prince,  57  Fed.  Rep.  859;  Larsen  v.  The  Myrtle, 
44  Fed.  Rep.  779  ;  The  Mary  Manning,  98  Fed. 
Rep.  1000,  39  C.  C.  A.  377. 

6.  Presumption.  —  The  Catherine  and  The 
Martha,  11  N.  Y.  Leg.  Obs.  225,  5  Fed.  Cas.  No. 
2,512;  The  Harve,  16  Blatchf.  (U.  S.)  427,  it 
Fed.  Cas.  No.  6,233,  reversing  1  Ben.  (U.  S.) 
295,  11  Fed.  Cas.  No.  6,232;  The  H.  P.  Bald- 
win, Brown  Adm.  300,  12  Fed.  Cas.  No.  6,812; 
Morgan  v.  The  Philip  De  Peyster,  6  N.  Y.  Leg. 
Obs.  441,  17  Fed.  Cas.  No.  9,805  ;  The  Starlight, 
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1  Hask.  (U.  S.)  517;  22  Fed.  Cas.  No.  13,310; 
Mircovich  v.  The  British  Bark  Star  of  Scotia, 

2  Fed.  Rep.  578  ;  The  Commodore  Jones,  25  Fed. 
Rep.  506. 

7.  What  Constitutes  Change  of  Course.  —  The 

Marmion,  27  L.  T.  N.  S.  255,  1  Asp.  M.  Cas. 
412;  The  Aimo,  29  L.  T.  N.  S.  118,  21  W.  R. 
707;  The  Earl  Wemyss,  61  L.  T.  N.  S.  289,  6 
Asp.  M.  Cas.  407  ;  The  Great  Eastern,  3  Moo.  P. 
C.  C.  N.  S.  31  ;  The  Elizabeth  Jones,  112  U.  S. 
514;  The  Pangussett,  9  Fed.  Rep.  109;  The 
Emily  B.  Maxwell,  96  Fed.  Rep.  999,  37  C.  C. 

A.  658. 

8.  The  Columbian,  (C.  C.  A.)  100  Fed.  Rep. 

991. 

9.  The  Earl  Wemyss,  61  L.  T.  N.  S.  289,  6 
Asp.  M.  Cas.  407. 

10.  Variations  of  Wind.  —  The  Johanne  Au- 
guste,  21  Fed.  Rep.  134.  See  further  on  what 
constitutes  a  change  of  course,  infra,  this  title, 
Steam  and  Sail  Vessels  —  Duty  of  Sail  Vessel 
to  Keep  Her  Course. 

11.  Excusable  Change  of  Course.  —  Where  a 
vessel  beating  under  shortened  canvas  in  a 
strong  wind,  on  coming  about  on  the  starboard 
tack  lost  all  headway  and  swung  around  eighteen 
points  but  still  persisted  in  holding  to  her  tack 
as  against  a  vessel  close  hauled  on  the  port 
tack,  which  took  proper  measures  to  avoid  her, 
presuming  she.  intended  to  come  to  anchor,  she 
was  held  solely  liable  for  the  collision.  The 

B.  C.  Terry,  30  Fed.  Rep.  711. 

12.  Where,  both  vessels  being  close  hauled  on 
the  starboard  tack  at  night,  the  one  to  leeward 
but  ahead  of  the  other  came  about  to  avoid  a 
supposed  field  of  ice  and  just  as  she  filled  away 
was  run  into  by  the  other,  which  had  ample  time 
to  avoid  the  collision,  it  was  held  that  the  latter 
was  liable.  The  Charlotte  Raab.  Brown  Adm. 
453.  S  Fed.  Cas.  No.  2,622. 
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have  known  that  the  other  ship  was  the  one  obliged  to  give  way.1  But  such 
excuse  cannot  be  invoked  where,  by  reason  of  the  inefficiency  of  her  lookout, 
she  failed  to  discover  the  approaching  vessel  until  the  two  were  in  close 
proximity,  and  she  had  no  time  to  study  the  situation.* 

When  Necessary.  —  The  circumstances  may  be  such  as  to  impose  upon  the 
privileged  vessel  the  duty  of  changing  her  course  to  avoid  the  collision,  as 
where  it  is  apparent  that  the  other  vessel  is  not  easily  controlled  or  managed 
under  the  circumstances,3  or  where,  being  crowded  by  a  vessel  which  should 
give  way,  she  persists  in  her  course  when  she  could  easily  bear  away,  or  luff, 
or  come  about  and  avoid  an  impending  collision;1  though,  so  long  as  the 
movements  of  the  vessel  required  to  give  way  are  in  doubt,  the  privileged 
vessel  is  justified  in  holding  her  course.5 

9.  Evidence.  —  The  presumptions  are  in  favor  of  the  privileged  vessel,  and 
the  burden  is  on  the  other  to  show  that  she  was  not  in  fault.6 

VII.  Steam  Vessels  Meeting  or  Crossing  —  1.  Steam  Vessels  Defined.  —  All 
vessels  propelled  by  machinery,  without  regard  to  tonnage  or  use,  are  now 
subject  to  the  rules  of  navigation  applicable  to  steam  vessels.7 

2.  Meeting  End  On.  —  YVhere  two  steam  vessels  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  the  rules  require  that  each 
shall  alter  her  course  to  starboard,  so  that  each  may  pass  on  the  port  side  of 
the  other.8  And  the  manoeuvre  must  be  made  in  due  season,9  and  both  must 
port  their  helms,  although  collision  would  be  avoided  by  one  porting.10 

Vessels  Are  Meeting  End  On  when  by  day  each  vessel  sees  the  masts  or  the  line 


1.  The  Steamship  Lebanon  v.  The  Steamship 
Ceto,  14  App.  Cas.  691  ;  Baker  v.  The  Theodore 
H.  Rand,  12  App.  Cas.  247,  56  L.  J.  Adm.  65; 
The  Queen  Elizabeth,  100  Fed.  Rep.  874. 

2.  The  Queen  Elizabeth,  100  Fed.  Rep.  874. 

3.  Duty  to  Give  Way.  —  The  Maud  Webster,  1 
Hask.  (U.  S.)  325,  16  Fed.  Cas.  No.  9,303. 

Though  a  sailing  vessel  having  the  wind  free 
is,  prima  facie,  bound  to  adopt  such  course  as 
will  prevent  a  collision  with  another  sailing  ves- 
sel closehauled,  it  is  the  duty  of  the  latter,  in 
an  emergency,  so  to  make  its  course  as  not  to 
render  it  difficult  for  the  former  to'  do  her  duty. 
The  Mary  Eveline,  16  Wall.  (U.  S.)  348. 

The  fact  that  the  vessel  whose  duty  it  was, 
under  the  rules,  to  give  way,  was  disabled  and 
partly  unmanageable,  her  flying  jib  pennant  hav- 
ing been  carried  away,  does  not  impose  upon  the 
other  vessel  the  duty  of  avoiding  her,  unless  the 
disability  was  manifest.  The  H.  P.  Baldwin, 
Brown  Adm.  300,  12  Fed.  Cas.  No.  6,812. 

4.  The  Rosalie,  5  P.  D.  245  ;  The  Commerce. 
3  W.  Rob.  287;  The  Lady  Anne,  15  Jur.  18; 
French  v.  The  Schooner  Victoria,  10  Phila. 
(Pa.)  292,  31  Leg.  Int.  (Pa.)  293,  9  Fed.  Cas. 
No.  5,106;  The  Lane  v.  The  Schooner  A. 
Denike,  3  Cliff.  (U.  S.)  117,  14  Fed.  Cas.  No. 
8,045. 

As  where,  in  the  case  of  two  yachts  close- 
hauled  on  the  same  tack,  their  courses  con- 
verged through  the  ability  of  the  vessel  to  lee- 
ward to  lie  nearer  the  wind  than  the  other, 
and  both  persisting  in  their  course,  both  were 
held  in  fault.  The  Non  Pareille,  33  Fed.  Rep. 
524- 

5.  Course  in  Doubt.  —  The  Ship  Tasmania  v. 
Smith,  15  App.  Cas.  223;  The  H.  P.  Baldwin, 
2  Abb.  (U.  S.)  257,  12  Fed.  Cas.  No.  6,811. 

Both  vessels  condemned  for  negligent  ma- 
noeuvre to  avoid  a  collision,  see  The  S.  Ander- 
son, 27  Fed.  Rep.  392. 

Departure  from  Rules,  when  allowed  to  avoid 


collision,  see  supra,  this  title,  V.  1.  General  Duty 
to  Avoid  Collision. 

6.  Burden  of  Proof.  —  The  Charlotte  Raab. 
Brown  Adm.  453,  5  Fed.  Cas.  No.  2,622 ;  The 
Rebecca,  Blatchf.  &  H.  Adm.  347,  20  Fed. 
Cas.  No.  11,618;  The  Freddie  L.  Porter,  8  Fed. 
Rep.  170;  Carll  v.  The  Erastus  Wiman,  20  Fed. 
Rep.  245. 

A  vessel  alleging  herself  to  have  been  in  stays 
at  the  time  of  the  collision  must  prove  that  fact, 
after  which  the  other  side  must  show  that  the 
collision  was  occasioned  by  the  vessel  being  im- 
properly put  in  stays,  or  was  an  evitable  acci- 
dent.   The  Sea  Nymph,  Lush.  23. 

7.  Application  of  Rules.  • — Act  Jan.  18,  1897, 
c.  61,  29  U.  S.  Stat,  at  L.  489.  See  also  The 
Captain  Weber,  (C.  C.  A.)  89  Fed.  Rep.  957. 

8.  Steamers  Meeting  End  On.  —  Art.  18,  Inter- 
national and  Inland  Rules;  art.  17,  Rules  for 
Great  Lakes ;  The  Duke  of  Sussex,  1  W.  Rob. 
274,  1  Notes  Cas.  161  ;  The  James  McKenzie,  12 
L-  C.  Rep.  393,  2  Stuart  Adm.  (L.  C.)  87  ;  The 
Propeller  Mary  Sandford,  3  Ben.  (U.  S.)  100; 
The  Annie  Lindsley,  104  U.  S.  185,  affirming  6 
Ben.  (U.  S.)  290,  1  Fed.  Cas.  No.  422 ;  The 
Washington,  3  Blatchf.  (U.  S.)  276,  29  Fed. 
Cas.  No.  17,220,  affirming  12  N.  Y.  Leg.  Obs. 
163,  29  Fed.  Cas.  No.  12,223  ;  The  Sarah  Thorp, 
(C.  C.  A.)  50  Fed.  Rep.  587,  affirming  44  Fed. 
Rep.  637;  The  Livingstone,  87  Fed.  Rep.  769; 
Hunt  v.  Hoboken,  Land,  etc.,  Co.,  1  Hilt.  (N. 
Y.)  161  ;  Lockwood  v.  Lashell,  19  Pa.  St.  344; 
Smyrna,  etc.,  Steamboat  Co.  v.  Whilldin,  4 
Harr.  (Del.)  228. 

9.  Manoeuvre  Must  Be  Seasonably  Made.  —  The 
America,  92  U.  S.  432 ;  The  Albemarle,  8 
Blatchf.  (U.  S.)  200.  1  Fed.  Cas.  No.  135;  The 
Sarah  Thorp,  50  Fed.  Rep.  587,  1  U.  S.  App. 
154,  affirming  44  Fed.  Rep.  637. 

10.  Both  Must  Port. —  The  Araxes,  15  Moo.  P. 
C.  122;  The  Owl,  9  Sc.  Sess.  Cas.  (4th  ser.) 
118;  The  Cleopatra,  Swabey  135. 
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of  the  keel  of  the  other  in  line,  or  nearly  in  line,  with  its  own,  and  by  night 
when  they  are  in  such  a  position  that  each  sees  both  the  side  lights  of  the  other. 
Vessels  are  not  meeting  end  on  when  the  red  is  opposed  to  the  red  or  the 
green  to  the  green,1  or  when,  being  on  parallel  courses,  the  vessels  would  pass 
clear  if  each  kept  her  course.  The  rule  is  then  inapplicable,  for  it  might  tend 
to  promote  rather  than  to  avoid  collisions.3  In  such  case  starboarding  or 
porting,  as  the  case  may  be,  out  of  abundant  caution,  is  not  a  fault.3  Where 
vessels  are  on  parallel  but  not  meeting  courses,  one  vessel  has  no  right  to 
cross  the  bows  of  the  other,4  and  the  vessel  which  insists  on  the  port  helm  rule 
in  such  case  assumes  the  risk  of  the  manoeuvre.5  But  if  it  is  not  clearly 
apparent  that  the  vessels  would  pass  clear  the  rule  applies,  for  the  law  does 
not  leave  the  case  to  the  uncertainty  of  a  speculation  upon  chances.0 

Exceptions.  —  The  rule  requiring  vessels  meeting  end  on  to  pass  port  to 
port  does  not  preclude  them  from  passing  starboard  to  starboard  if  the 
movement  for  such  purpose  is  seasonably  commenced.7 

3.  Crossing  Courses.  —  When  two  vessels  are  crossing  so  as  to  involve  risk 
of  collision,  the  vessel  which  has  the  other  on  her  own  starboard  side  must 
keep  out  of  the  way.H  This  rule  is  equally  applicable  to  river  and  harbor 
navigation.9    Vessels  are  approaching  on  crossing  courses  when  not  meeting 


1.  "  Meeting  End  On  "  Defined.  —  Art.  18,  In- 
ternational and  Inland  Rules  ;  The  Steam  Ferry- 
Boat  America,  3  Ben.  (U.  S.)  424 ;  The  Mani- 
toba, 2  Flipp.  (U.  S.)  241,  16  Fed.  Cas.  No. 
9,029 ;  The  Ping-On  v.  Blethen,  1 1  Fed.  Rep. 
607 ;  The  Grand  Republic,  16  Fed.  Rep.  426 ; 
The  Decatur  H.  Miller,  (C.  C.  A.)  62  Fed.  Rep. 
95- 

2.  Parallel  Courses.  —  The  Black  Diamond,  9 
L.  T.  N.  S.  396,  12  W.  R.  219  ;  The  Arthur  Gor- 
don, Lush.  270,  14  Moo.  P.  C.  103,  4  L.  T.  N. 
S.  563,  9  W.  R.  582;  The  Santa  Claus,  Olc. 
Adm.  428 ;  The  Steam  Ferry-Boat  America,  3 
Ben.  (U.  S.)  424;  The  Steamtug  James  Bowen, 
10  Ben.  (U.  S.)  430;  The  Steam  Tug  Sampson, 
3  Wall.  Jr.  (C.  C.)  14,  21  Fed.  Cas.  No.  12,280; 
Ward  v.  The  Ogdensburgh,  5  McLean  (U.  S.) 
622,  29  Fed.  Cas.  No.  17,158;  The  City  of 
Chester,  1 1  Fed.  Rep.  924 ;  The  Alhambra,  25 
Fed.  Rep.  846;  The  Farragut,  35  Fed.  Rep.  617; 
The  A.  Crossman,  58  Fed.  Kep.  808 ;  Smyrna, 
etc.,  Steamboat  Co.  v.  Whilldin,  4  Harr.  (Del.) 
228. 

3.  The  Sylph,  Swabey  233  ;  The  Franconia,  2 
P.  D.  8,  35  L.  T.  N.  S.  721,  25  W.  R.  197,  3  Asp. 
M.  Cas.  295  ;  The  Ship  Cuba  v.  McMillan,  26 
Can.  Sup.  Ct.  651,  affirming  5  Can.  Exch.  135; 
The  Manitoba,  122  U.  S.  97;  The  Wenona,  8 
Blatchf.  (U.  S.)  499,  29  Fed.  Cas.  No.  17,411, 
affirming  4  Ben.  ( U.  S.)  207,  29  Fed.  Cas.  No. 
17,410;  The  Baltimore,  35  Fed.  Rep.  613;  The 
Decatur  H.  Miller,  (C.  C.  A.)  62  Fed.  Rep.  95. 

4.  The  Steamboat  City  of  Norwich,  8  Ben. 
(U.  S.)  206,  5  Fed.  Cas.  No.  2,763  ;  Pennsyl- 
vania Coal  Co.  v.  The  Queen  Victoria,  19  Fed. 
Cas.  No.  10,952a;  Ocean  Steam  Ship  Co.  v.  The 
Talisman,  36  Fed.  Rep.  600. 

Starboarding  and  Crossing  Bow.  —  The  Scran- 
ton,  5  Blatchf.  (U.  S.)  400,  21  Fed.  Cas.  No. 
12,558;  The  Ice  King,  52  Fed.  Rep.  894. 

5.  Meigs  v.  Steamship  Northerner,  1  Wash. 
Ter.  78. 

6.  Wheeler  v.  The  Steamer  Eastern  State,  2 
Curt.  (U.  S.)  141. 

7.  Exceptions.  —  Tin-  Araxes,  15  Moo.  P.  C. 
122;  The  Steam-Tug  James  Bowen,  10  Ben. 
(U.  S.)   430,   13   Fed.  Cas.   No.   7,192;  The 
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Santa  Claus,  Olc.  Adm.  428,  21  Fed.  Cas.  No. 
12.327;  The  City  of  Macon,  85  Fed.  Rep.  336, 
affirming  (C.  C.  A.)  92  Fed.  Rep.  207. 

8.  Crossing  Courses  —  England.  —  General 
Steam  Nav.  Co.  v.  The  Steamship  Oceano,  3 
P.  D.  60. 

United  States.  —  The  Chesapeake,  5  Blatchf. 
(U.  S.)  411;  The  Columbia,  10  Wall.  (U.  S.) 
246;  The  Cayuga,  14  Wall.  (U.  S.)  270,  affirm- 
ing 7  Blatchf.  (U.  S.)  385,  5  Fed.  Cas.  No. 
-.537  I  The  Steamboat  Boston,  Olc.  Adm.  407, 
3  Fed.  Cas.  No.  1,672;  The  Propeller  Chesa- 
peake, 1  Ben.  (U.  S.)  23,  5  Fed.  Cas.  No. 
2,642,  5  Blatchf.  (U.  S.)  411,  5  Fed.  Cas.  No. 
2,643 1  The  Comet,  9  Blatchf.  (U.  S.)  323,  6 
Fed.  Cas.  No.  3,051  ;  The  Steamer  Cumbria. 
3  Ben.  (U.  S.)  334,  6  Fed.  Cas.  No.  3,472;  The 
E.  H.  Coffin,  16  Blatchf.  (U.  S.)  421,  8  Fed. 
Cas.  No.  4,310;  The  Ferry-boat  Manhasset,  6 
Ben.  (U.  S.)  301,  16  Fed.  Cas.  No.  9,019;  The 
Steamer  Newport,  5  Ben.  fU.  S.)  231,  18  Fed. 
Cas.  No.  10,185;  The  Santiago  de  Cuba,  10 
Blatchf.  (U.  S.)  444,  21  Fed.  Cas.  No.  12,333, 
modifying  4  Ben.  (U.  S.)  264,  21  Fed.  Cas.  No. 
12.332;  The  Steam-Boat  Delaware,  6  Fed.  Rep. 
195;  The  Bermuda,  11  Fed.  Rep.  913,  affirming 
10  Ben.  (U.  S.)  693,  3  Fed.  Cas.  No.  1,344; 
The  Garden  City,  19  Fed.  Rep.  529;  The  Pesh- 
tigo,  25  Fed.  Rep.  488 ;  The  Warren,  25  Fed. 
Rep.  782;  The  Clarion,  27  Fed.  Rep.  128;  The 
America,  37  Fed.  Rep.  813,  modifying  32  Fed. 
Rep.  845;  The  Baltimore,  35  Fed.  Rep.  614; 
The  Emma  Kate  Ross.  46  Fed.  Rep.  872,  affirm- 
ing 41  Fed.  Rep.  826;  The  Shackamaxon,  66 
Fed.  Rep.  75;  The  Mexico,  78  Fed.  Rep.  653; 
The  Republic,  102  Fed.  Rep.  997.  See  also  The 
Williamsport,  33  U.  S.  App.  505. 

This  rule  of  navigation  is  now  article  19  of 
the  Internation  and  Inland  Rules,  and  article  18 
of  the  Rules  for  the  Great  Lakes. 

The  Old  Rules  required  each  to  port  her  helm. 
The  Cleopatra.  Swabey  135. 

9.  River  and  Harbor  Navigation.  —  The  Little 
Silver,  74  Fed.  Rep.  574,  affirming  84  Fed.  Rep. 
508,  55  U.  S.  App.  274.  And  see  further  infra, 
this  title.  Narrow  Channels.  Rivers,  Harbors, 
and  Canals. 
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end  on,  or  nearly  end  on,  or  on  parallel  courses  as  defined  in  the  preceding 
section,  or  are  not  in  the  position  of  overtaking  vessels,1  and  the  rule  applies 
where  the  vessel  approaching  on  the  starboard  side  would  not  actually  cross, 
but  would  strike  the  other  amidships.2  Thus,  where  the  courses  of  two  vessels 
of  different  speeds  going  in  the  same  general  direction  converge  so  that  each 
has  the  other  bearing  forward  of  the  beam,  they  are  on  crossing  courses.3 

Conflict  of  Authority.  —  The  cases  are  conflicting  whether  vessels  approaching 
on  nearly  opposite  courses  within  a  point  or  two  of  meeting  are  to  be  con- 
sidered as  meeting  end  on  or  are  on  crossing  courses.4  And  a  similar  conflict 
is  found  in  the  case  of  steamers  going  in  the  same  general  direction  on  con- 
verging courses,  where  the  question  is  whether  the  vessels  are  to  be  considered 
on  crossing  courses  or  whether  the  rule  as  to  overtaking  vessels  applies.5  But 
this  question  seems  now  to  be  settled  by  the  rule  defining  an  overtaking 
vessel  as  one  coming  up  with  another  more  than  two  points  abaft  her  beam, 
i.  e.,  aft  of  the  range  of  her  colored  lights,6  and  this  was  the  rule  previously 
adopted  by  a  large  number  of  cases.7 

4.  Duty  of  Vessel  Required  to  Keep  Out  of  Way  —  Crossing  Ahead.  —  The  rules 
direct  that  the  vessel  required  to  keep  out  of  the  way  shall,  if  the  circum- 
stances of  the  case  admit,  avoid  crossing  ahead  of  the  other.8  But  this 
rule  is  not  imperative,  the  burdened  vessel  being  required  to  adopt  such 
course  and  precaution  as  is  necessary  under  the  circumstances.9  However, 
where  she  attempts  to  cross  the  other's  bows,  she  assumes  the  risk  of  the 
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1.  Overtaking  Vessels  Defined. —  See  infra,  this 
title,  Overtaking  Vessels. 

Vessels  are  not  on  crossing  courses  after  one 
has  crossed  the  track  of  the  other.  The  Man- 
hasset,  34  Fed.  Rep.  408. 

2.  The  Oceanic,  61  Fed.  Rep.  338. 

3.  The  Ada,  28  L.  T.  N.  S.  825,  2  Asp.  M. 
Cas.  4;  The  Cayuga,  14  Wall.  (U.  S.)  270; 
The  Aurania,  29  Fed.  Rep.  98. 

Two  steamers  going  in  the  same  general 
direction  on  the  same  route  cannot  be  consid- 
ered on  crossing  courses  where  the  faster  boat 
attempts  to  cross  the  bows  of  the  other  while 
rounding  a  point  in  the  channel.  The  Steam 
Propeller  Oceanus,  5  Ben.  (U.  S.)  545,  18  Fed. 
Cas.  No.  10,414,  affirmed  12  Blatchf.  (U.  S.) 
430,  18  Fed.  Cas.  No.  10,415;  The  Aurania,  29 
Fed.  Rep.  98. 

Crossing  Between  Tug  and  Tow. —  It  being  cus- 
tomary over  a  certain  route  to  tow  more  than 
one  barge  and  to  tow  them  tandem,  a  steamer 
observing  the  passage  of  one  barge  is  in  fault 
for  starting  her  engines  and  changing  her  helm 
to  cross  the  line  of  the  tow  without  waiting  a 
reasonable  time  to  observe  if  there  be  another 
tow  following.  The  H.  M.  Whitney,  (C.  C.  A.) 
86  Fed.  Rep.  697,  affirming  77  Fed.  Rep.  1001. 
See  also  The  Steamboat  Rhode  Island,  8  Ben. 
(U.  S.)  38,  20  Fed.  Cas.  No.  11,741. 

4.  Meeting  or  Crossing  Courses.  — ■  Ships  within 
two  points  of  meeting  end  on  have  been  held  to 
be  meeting  end  on  or  nearly  end  on  within  the 
regulations.  The  Fruiter  v.  The  Fingal,  13  L. 
T.  N.  S.  610;  The  Jesmond  v.  The  Earl  of 
higin,  8  Moo.  P.  C.  C.  N.  S.  179.  Contra,  The 
Henry,  12  W.  R.  1014. 

And  it  has  been  so  held  where  the  courses 
were  within  one  point  of  meeting.  The  Owl,  9 
Sc.  Sess.  Cas.  (4th  ser.)  118.  Contra,  The 
Constitution,  2  Moo.  P.  C.  C.  N.  S.  453,  10  Jur. 
N.  S.  831,  10  L.  T.  N.  S.  894. 

But  not  where  the  courses  were  within  one 
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and  a  half  points.    The  Rona,  29  L.  T.  N.  S. 
781,  2  Asp.  M.  Cas.  182. 
River  Navigation  — Winding  Channel. —  But  in 

the  case  of  vessels  following  the  winding 
channel  of  a  river  the  rule  as  to  meeting  end 
on  applies.  The  Velocity,  6  Moo.  P.  C.  C.  N. 
S.  263,  39  L.  J.  Adm.  20,  L.  R.  3  P.  C.  44,  21 
L.  T.  N.  S.  686,  18  W.  R.  264;  The  Normandie 
v.  The  Pekin,  (1897)  A.  C.  532,  77  L.  T.  N.  S. 
443,  66  L.  J.  P.  C.  97;  The  Wm.  H.  Beaman, 
18  Fed.  Rep.  334;  The  Ranger  v.  The  Cologne, 
9  Moo.  P.  C.  C.  N.  S.  352,  L.  R.  4  P.  C.  519, 
27  L.  T.  N.  S.  769,  21  W.  R.  273,  1  Asp.  M. 
Cas.  484 ;  The  Esk  v.  The  Niord,  7  Moo.  P.  C. 
C.  N.  S.  276,  L.  R.  3  P.  C.  436.  24  L.  T.  N.  S. 
167,  1  Asp.  M.  Cas.  1  ;  General  Steam  Nav.  Co. 
v.  The  Steamship  Oceano,  3  P.  D.  60. 

See  also  infra,  this  title,  Narrow  Channels, 
Rivers,  Harbors,  and  Canals  —  Bends  in  Chan- 
nel. 

5.  Overtaking  or  Crossing  Vessels.  —  The  Peck- 

forton  Castle,  3  P.  D.  11;  The  Seaton.  9  P.  D. 
1 ,  53  L.  J.  Adm.  15,  49  L.  T.  N.  S.  747,  32  W. 
R.  600,  5  Asp.  M.  Cas.  191  ;  The  State  of 
Alabama,  17  Fed.  Rep.  847;  The  State  of 
Texas,  20  Fed.  Rep.  254  ;  The  Aurania,  29  Fed. 
Rep.  107. 

G.  Art.  24,  International  and  Inland  Rules. 

7.  See  infra,  this  title,  Overtaking  Ves- 
sels. 

8.  Crossing  Ahead.  —  Art.   22,  International 

and  Inland  Rules. 

Where  the  privileged  vessel,  just  before  the 
accident,  stopped  her  engine,  the  other  is  enti- 
tled to  assume  that  it  was  intended  to  let  her 
cross  ahead,  and  she  is  justified  in  keeping  her 
course.  The  Cayuga,  7  Blatchf.  (U.  S.)  385,  5 
Fed.  Cas.  No.  2,537. 

9.  The  E.  A.  Packer.  140  U.  S.  366;  The 
Helena  v.  The  Lord  O'Neil.  26  Fed.  Rep.  463; 
The  Zouave,  90  Fed.  Ren.  445. 

10.  The  Vancouver,  2  Sawyer  (U.  S.)  381,  28 
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Duty  to  Slacken  Speed  or  stop.  —  The  rules  require  that  every  steam  vessel  which 
is  directed  by  the  rules  to  keep  out  of  the  way  of  another  vessel  shall,  on 
approaching  her,  slacken  her  speed,  or  stop,  or  reverse.1  A  vessel  whose 
duty  it  is  under  the  rules  to  avoid  another  which  held  her  course  cannot 
excuse  her  failure  to  keep  out  of  the  way  unless  she  shows  that  at  no  time 
after  she  was  near  enough  to  have  discovered  the  latter  could  she  have  ported 
and  avoided  her.2  If  the  proximity  is  such  that  stopping  is  necessary,  she 
must  stop  at  once.3 

Safe  Margin.  —  The  duty  to  keep  out  of  the  way  embraces  the  duty  to  keep 
away  by  a  prudent  and  safe  margin,  having  reference  to  all  the  contingencies 
of  navigation.4  The  burdened  vessel  must  not  approach  so  closely  and  under 
such  speed  that  a  sudden  checking  of  the  speed  of  the  other  or  a  small  unfore- 
seen deflection  from  an  unexpected  cause  results  in  a  collision  which  would 
only  have  been  avoided  by  a  small  margin  had  she  kept  her  speed  and  course.5 

5.  Duty  of  Privileged  Vessel  —  To  Keep  Course.  —  The  duty  of  the  steamer 
having  the  right  of  way  when  approaching  another  steamer  charged  with  the 
obligation  of  avoiding  her  has  been  the  subject  of  much  discussion  both  in 
the  English  and  American  courts.  That  it  is  her  primary  duty  to  keep  her 
course  is  beyond  all  controversy.  Such  is  the  requirement  of  the  rule  of 
navigation  providing  that  where  by  the  rules  "one  of  two  vessels  shall  keep 
out  of  the  way,  the  other  shall  hold  her  course  and  speed."  6  This  rule  was 
designed  not  to  confer  a  favor  or  privilege,  but  to  impose  an  obligation  in 
order  to  enable  the  other  vessel  to  keep  out  of  the  way,7  and  doubtless 
applies  so  long  as  there  is  nothing  to  indicate  that  the  approaching  steamer 
will  not  discharge  her  own  obligation  to  keep  out  of  the  way.8 

To  Keep  Speed.  —  It  is  not  sufficient  for  the  preferred  vessel  merely  to  keep 
her  course.  In  selecting  the  mode  of  keeping  out  of  the  way  the  speed  of 
both  vessels  must  be  considered,  and  the  preferred  vessel  must  also  keep  her 
speed  so  as  not  to  embarrass  the  other  in  executing  the  proper  manoeuvre.9 
It  is  no  excuse  for  a  tug  having  the  right  of  way  which  stopped  and  reversed 
that  she  feared  the  passage  of  the  other  boat  would  break  her  tow  loose,  she 
having  loose  towing  cleats.10 


Fed.  Cas.  No.  16,838;  The  Admiral,  39  Fed. 
Rep.  574. 

1.  Duty  to  Slacken  Speed  or  Stop.  — Art.  23,  In- 
ternational and  Inland  Rules;  rule  21,  Rules  for 
Great  Lakes. 

2.  The  Steamer  Hansa,  2  Ben.  (U.  S.)  299. 

3.  The  Helena  v.  The  Lord  O'Neil,  26  Fed. 
Rep.  463  ;  Thames  Towboat  Co.  v.  Central  R. 
Co.,  61  Fed.  Rep.  117;  Meyers  Excursion,  etc., 
Co.  v.  The  Emma  Kate  Ross,  41  Fed.  Rep.  826, 
46  Fed.  Rep.  872. 

4.  Keep  Away  by  Safe  Margin.  —  The  Franz 
Sigel,  14  Elatchf.  (U.  S.)  480,  9  Fed.  Cas.  No. 
5,062,  affirming  6  Ben.  ( U.  S.)  550,  10  Fed.  Cas. 
No.  5,311;  The  Aurania,  29  Fed.  Rep.  125; 
The  City  of  Springfield.  29  Fed.  Rep.  925  ;  The 
New  York,  (C.  C.  A.)  82  Fed.  Rep.  819. 

5.  The  Aurania,  29  Fed.  Rep.  125;  The 
Eider,  37  Fed.  Rep.  903  ;  The  Albany,  74  Fed. 
Rep.  314,  reversing  81  Fed.  Rep.  966.  51  U.  S. 
App.  507;  The  New  York,  (C.  C.  A.)  82  Fed. 
Rep.  819. 

6.  Preferred  Vessel  Must  Keep  Course  and  Speed 

—  Art.  21,  International  and  Inland  Rules; 
rule  20,  Rules  for  Great  Lakes;  The  Adriatic. 
107  U.  S.  512;  The  Steamboat  Northfield,  154 
U.  S.  629,  4  Ben.  (U.  S.)  112.  18  Fed.  Cas.  No. 
10,326,  affirmed  The  Sea  Gull.  23  Wall.  fU.  S.) 
165  ;  New  York,  etc.,  U.  S.  Mail  Steamship  Co. 
v.  Rumball,  21  How.  (U.  S.)  372;  The  Hudson, 
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14  Fed.  Rep.  489;  The  Eider,  37  Fed.  Rep.  903. 

A  vessel  meeting  a  tug  and  tow  on  a  cross- 
ing course  which  properly  shapes  her  course  to 
pass  free  is  not  in  fault  where,  through  fault  of 
the  tug  in  slackening  speed,  the  tow  does  not 
follow  the  course  of  the  tug.  The  Plover,  100 
Fed.  Rep.  883. 

7.  The  St.  Johns,  42  Fed.  Rep.  75 ;  The 
Hustler,  100  Fed.  Rep.  134;  The  Lagonda,  42 
Fed.  Rep.  304  ;  The  Corsica,  9  Wall.  (U.  S.)  630, 
affirming  6  Blatchf.  (U.  S.)  190,  6  Fed.  Cas.  No. 
3,256;  Schuyler  v.  The  Steamer  Corsica,  (U.  S. 
Dist.  Ct.)  37  How.  Pr.  (N.  Y.)  262,  21  Fed. 
Cas.  No.  12,495;  The  Britannia,  34  Fed.  Rep. 
546  ;  The  Gulf  Stream,  43  Fed.  Rep.  895  ;  The 
Transfer  No.  4,  44  Fed.  Rep.  303 ;  The  Dela- 
ware, 61  Fed.  Rep.  525. 

The  burdened  steamer  has  the  right  to  as- 
sume that  the  privileged  vessel  will  keep  her 
course,  and  may  shape  her  own  course  so  as  to 
pass  under  the  stern  of  the  other.  The  Steam- 
boat Northfield,  154  U.  S.  629,  affirming  4  Ben. 
(U.  S.)  112,  18  Fed.  Cas.  No.  10,326. 

8.  The  Hudson,  14  Fed.  Rep.  489. 

9.  Speed.  —  The  Britannia,  153  IT.  S.  130,  34 
Fed.  Rep.  550;  The  Steamboat  Northfield,  4 
Ren.  (U.  S.)  112:  The  Eider,  37  Fed.  Rep.  903. 
Contra,  The  Beryl,  9  P.  D.  137. 

10.  The  Steamboat  Northfield.  4  Ben.  (U.  S.) 
112,  18  Fed.  Cas.  No.  10,326. 
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Exceptions.  —  The  divergence  between  the  authorities  begins  at  the  point 
where  the  master  of  the  preferred  steamer  suspects  that  the  obligated  steamer 
is  about  to  fail  in  her  duty  to  avoid  a  collision.  The  weight  of  English  and 
perhaps  of  American  authorities  is  to  the  effect  that  if  the  master  of  the 
preferred  steamer  has  any  reason  to  believe  that  the  other  will  not  take  meas- 
ures to  keep  out  of  the  way,  he  may  treat  this  as  a  "special  circumstance" 
under  Rule  24,  "  rendering  a  departure  "  from  the  rules  "  necessary  to  avoid 
immediate  danger."  1  Some  even  go  so  far  as  to  hold  it  the  duty  of  the 
preferred  vessel  to  stop  and  reverse  when  a  continuance  upon  her  course 
involves  an  apparent  danger  of  collision.  Upon  the  other  hand,  some 
authorities  hold  that  the  master  of  the  preferred  steamer  ought  not  to  be 
embarrassed  by  doubts  as  to  his  duty,  and  unless  the  two  vessels  be  in 
extremis  he  is  bound  to  hold  to  his  course  and  speed.2  But  it  has  been  settled 
in  this  country  by  the  highest  authority  that  the  preferred  steamer  will  not  be 
held  in  fault  for  maintaining  her  course  and  speed,  so  long  as  it  is  possible  for 
the  other  to  avoid  her  by  the  proper  manoeuvre,  at  least  in  the  absence  of 
some  distinct  indication  that  she  is  about  to  fail  in  her  duty.3 

in  Case  of  immediate  Banger.  —  However,  it  is  the  universal  rule  that  the  pres- 
ence of  immediate  danger  of  collision  will  justify  a  departure  from  the  rule  to 
keep  course  and  speed.  For  the  right  of  way  is  not  a  right  to  run  into 
unnecessary  danger,  and  immediate  danger  of  collision  brings  into  operation 
the  rule  applicable  in  special  circumstances,  and  each  vessel  must  take  such 
timely  and  suitable  measures  to  avoid  it  as  are  within  her  power  without 
reference  to  the  original  right  of  way;  and  notwithstanding  the  primary  fault 
is  that  of  the  vessel  bound  to  keep  out  of  the  way,  the  other  vessel  is  also 
held  in  fault  for  not  stopping  and  backing  as  soon  as  the  purpose  of  the  first 
vessel  to  go  ahead  is  clear  and  when  it  is  manifest  that  the  other  can  no 
longer  by  her  own  efforts  avoid  a  collision.4 

6.  Duty  to  Slacken  Speed,  Stop,  and  Reverse.  —  The  old  rule,  which  was  the 
same  both  in  the  United  States  and  England,  required  that  "  every  steam- 
ship, when  approaching  another  so  as  to  involve  risk  of  collision,  shall 
slacken  her  speed,  or  stop  and  reverse,  if  necessary,"  and  it  was  construed 
with  much  strictness.5    It  was  not  incorporated  in  the  International  Rules  of 


1.  "  Special  Circumstances "  rule,  see  supra, 
this  title,  General  Rules  Affecting  Liability  for 
Injuries  by  Vessels  —  Special  Circumstances 
Justifying,  Requiring,  or  Excusing  Departure 
from  Rules. 

2.  The  Free  State,  91  U.  S.  204;  The  Dela- 
ware, 161  U.  S.  468;  The  Britannia,  34  Fed. 
Rep.  546. 

3.  United  States.  —  Belden  v.  Chase,  150  U. 
S.  674;  The  Britannia,  153  U.  S.  130;  Hutch- 
inson v.  The  Northfield,  154  U.  S.  629;  The 
Delaware,  161  U.  S.  469;  The  Farragut,  35 
Fed.  Rep.  617  ;  The  America,  37  Fed.  Rep. 
815;  The  Cement  Rock,  38  Fed.  Rep.  764;  The 
John  King,  49  Fed.  Rep.  469,  1  U.  S.  App.  64  ; 
The  Little  Silver,  74  Fed.  Rep.  574,  affirming 
84  Fed.  Rep.  508,  55  U.  S.  App.  274;  The 
Mexico,  78  Fed.  Rep.  653.  affirming  84  Fed. 
Rep.  504,  55  U.  S.  App.  358  ;  The  New  York, 
(C.  C.  A.)  82  Fed.  Rep.  819;  The  Zouave,  90 
Fed.  Rep.  440;  The  Mary  Powell,  (C.  C.  A.) 
92  Fed.  Rep.  408 ;  The  Clinton,  97  Fed.  Rep. 
510;  The  Republic,  102  Fed.  Rep.  997. 

New  York.  —  Young  v.  Staten  Island  Rapid 
Transit  R.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  8 
Misc.  (N.  Y.)  460. 

See  also  The  Highgate,  62  L.  T.  N.  S.  841, 
6  Asp.  M.  Cas.  512. 


4.  Immediate  Danger  of  Collision  Creates  Special 

Circumstances.  —  The  Sunnyside,  91  U.  S.  218; 
The  America,  92  U.  S.  432  ;  The  Albert  Dumois, 
177  U.  S.  240;  The  Ferry-boat  Queens  County, 
6  Ben.  (U.  S.)  146,  20  Fed.  Cas.  No.  11,507; 
The  Standard,  23  Fed.  Rep.  207  ;  The  Warren, 
25  Fed.  Rep.  782  ;  The  Columbia,  25  Fed.  Rep. 
844 ;  The  Frisia,  28  Fed.  Rep.  249 ;  The  Fan- 
wood,  28  Fed.  Rep.  373  ;  The  Aurania,  29  Fed. 
Rep.  124;  The  Baltimore,  34  Fed.  Rep.  660; 
The  America,  37  Fed.  Rep.  813  ;  The  Catskill, 
38  Fed.  Rep.  367  ;  Hamblin  v.  The  Rockaway, 
43  Fed.  Rep.  544  ;  The  Friesland,  76  Fed.  Rep. 
591;  The  Saratoga,  77  Fed.  Rep.  224;  The 
Little  Silver,  74  Fed.  Rep.  574,  affirming  84 
Fed.  Rep.  508,  55  U.  S.  App.  274;  Jakobsen  v. 
Springer,  87  Fed.  Rep.  948,  31  C.  C.  A.  315, 
affirmed  The  Albert  Dumois,  177  U.  S.  240; 
The  City  of  Augusta.  102  Fed.  Rep.  991. 

5.  Duty  to  Stop  and  Reverse — England.  —  The 
Libra,  6  P.  D.  139;  The  John  Mclntyre,  9  P. 
D.  135;  The  Beryl,  9  P.  D.  1,37;  The  Harton, 
9  P.  D.  44:  The  Benares,  9  P.  D.  16,  53  L.  J. 
Adm.  2  ;  The  Dordogne,  10  P.  D.  6  :  The  Stan- 
more,  10  P.  D.  134;  The  Tweedsdale,  14  P.  D. 
164;  The  Rona,  29  L.  T.  N.  S.  781,  2  Asp.  M. 
Cas.  182  ;  The  Odessa,  46  L.  T.  N.  S.  77,  4  Asp. 
M.  Cas.  493  ;  The  Memnon,  62  L.  T.  N.  S.  84, 
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1897,  but  is  supposed  to  be  covered  by  Articles  21,  27,  and  29  of  such  rules 
in  relation  to  special  circumstances,  treated  elsewhere  in  this  title.1 

VIII.  Steam  and  Sail  Vessels  —  1.  Steam  Vessels  to  Keep  Out  of  Way.  — - 
The  rules  require  that  when  a  steam  vessel  and  a  sail  vessel  are  proceeding 
in  such  directions  as  to  involve  risk  of  collision,  the  steam  vessel  shall  keep 
out  of  the  way  of  the  sail  vessel.2  And  this  has  been  a  rule  of  navigation 
in  the  Untied  States  since  steam  was  first  used  as  a  motive  power,3  though 
not  always  so  in  England.* 

Privileged  Vessels.  —  While  this  rule  is  based  upon  the  fact  that  a  steam  vessel 
is  ordinarily  more  perfectly  under  command  than  a  sail  vessel,  and  more  easily 
maii(jeuvredv5  it  still  applies  to  cases  where  such  is  not  the  fact,  as  in  the 
case  of  a  steamer  encumbered  with  a  heavy  or  unwieldy  tow,  casting  upon 
the  steamer  in  such  case  special  care  to  avoid  dangerous  proximity  to  an 
approaching  sail  vessel.6  Nor  does  the  fact  that  the  sail  vessel  is  a  pleasure 
craft  lessen  the  obligation  of  the  steam  vessel.' 


6  Asp.  M.  Cas.  317;  The  Albis,  73  L.  T.  N.  S. 
664,  8  Asp.  M.  Cas.  92  ;  Screw  Steamship  Jes- 
mond  v.  Screw  Steamship  Earl  of  Elgin,  L.  R. 
4  P.  C.  1  ;  Beal  v.  Marchais,  L.  R.  5  P.  C.  316, 

28  L.  T.  N.  S.  822,  21  W.  R.  653,  2  Asp.  M. 
Cas.  1  ;  The  Stoomvaart  Maatschappy  Neder- 
land  v.  Peninsular,  etc.,  Steam  Nav.  Co.,  5  App. 
Cas.  876 ;  Scicluna  v.  Stevenson,  8  App.  Cas. 
549  ;  Maclaren  v.  Compagnie  Francaise,  etc.,  9 
App.  Cas.  640,  53  L.  J.  Adm.  43,  9  P.  D.  81,  50 
L.  T.  N.  S.  372,  32  W.  R.  880,  s  Asp.  M.  Cas. 
216;  The  Steamship  Lebanon  v.  The  Steamship 
Ceto,  14  App.  Cas.  670;  Wilson  v.  Currie, 
(1894)  A.  C.  116;  The  Trident,  1  Spinks  217; 
The  Nerano,  22  Sc.  Sess.  Cas.  (4th  ser.)  237  ; 
The  Great  Eastern,  3  Moo.  P.  C.  C.  N.  S.  31, 
11  L.  T.  N.  S.  s  ;  The  Jesmond  v.  The  Earl  of 
Elgin,  8  Moo.  P.  C.  C.  N.  S.  179,  L.  R.  4  P.  C. 
1,  25  L.  T.  N.  S.  514,  1  Asp.  M.  Cas.  150; 
The  Julia  David,  46  L.  J.  Adm.  54;  Ocean 
Steamship  Co.  v.  Apcar,  15  App.  Cas.  37,  59 
L.  J.  P.  C.  4q,  62  L.  T.  N.  S.  331,  38  W.  R. 
481,  6  Asp.  M.  Cas.  491  ;  The  Lord  Bangor, 

(1896)  P.  28.  65  L.  J.  Adm.  6;  The  Steamship 
Kwang    Tung    v.    The    Steamship  Ngapoota, 

(1897)  A.  C.  391.  66  L.  J.  P.  C.  88;  The  James 
Watt,  2  W.  Rob.  270. 

United  States.  —  Ward  v.  Chamberlain,  21 
How.  (U.  S.)  572,  affirming  5  Am.  L.  Reg.  330, 

29  Fed.  Cas.  No.  17,151,  modifying  Ward  v. 
The  Ogdensburgh,  Newb.  Adm.  139,  5  McLean 
(U.  S.)  622,  29  Fed.  Cas.  No.  17,158;  The  Free 
State,  91  U.  S.  200;  The  E.  A.  Packer,  140 
U.  S.  369:  The  Steamboat  Northfield,  154  U. 
S.  629,  affirming  4  Ben.  (U.  S.)  112,  18  Fed. 
Cas.  No.  10,326;  The  Albert  Dumois,  177  U.  S. 
254;  The  Victory.  168  U.  S.  410;  The  Mil- 
waukee. Brown  Adm.  313,  17  Fed.  Cas.  No. 
q,626 ;  The  Manitoba,  2  Flipp.  (U.  S.)  241,  16 
Fed.  Cas.  No.  9,029 ;  The  Santiago  de  Cuba, 
10  Blatchf.  (U.  S.)  444,  21  Fed.  Cas.  No. 
12,333;  The  Steam-Tug  Senator  Mike  Norton, 
10  Ben.  (U.  S.)  440,  21  Fed.  Cas.  No.  12,667; 
Kennedy  v.  Steamer  Sarmatian.  2  Fed.  Rep. 
911;  The  Grand  Republic,  16  Fed.  Rep.  424; 
The  State  of  Alabama,  17  Fed.  Rep.  847;  The 
Jay  Gould,  19  Fed.  Rep.  765;  The  Lepanto.  21 
F'ed.  Rep.  659 ;  The  City  of  Atlanta,  26  Fed. 
Rep.  4^6;  The  Aurania,  29  Fed.  Rep.  124;  The 
Gulf  Stream,  43  Fed.  Rep.  895;  The  Energia, 
66  Fed.  Rep.  604,  affirming  56  Fed.  Rep.  124; 
The  Newport  News,  83  Fed.  Rep.  522. 


1.  See  supra,  this  title,  General  Rules  Affect- 
ing Liability  for  Injuries  by  Vessels. 

2.  Steam  Vessel  to  Keep  Out  of  the  Way  of  Sail 
Vessel.  —  Art.  21,  International  and  Inland 
Rules;  art.  19,  Rules  for  Great  Lakes. 

United  States.  —  Pope  v.  U.  S.,  34  Ct.  CI. 
361  ;  St.  John  v.  Paine,  10  How.  (U.  S.)  557; 
The  Carroll,  8  Wall.  (U.  S.)  302;  The  Fannie, 
11  Wall.  (U.  S.)  238;  The  Lucille,  15  Wall. 
(U.  S.)  676;  The  Sea  Gull,  23  Wall.  (U.  S.) 
165;  The  Benefactor,  102  U.  S.  214;  The 
Steamer  Oregon  v.  Rocca,  18  How.  (U.  S.) 
570 ;  Baker  v.  Steamship  City  of  New  York, 

1  Cliff.  (U.  S.)  75,  2  Fed.  Cas.  No.  765;  The 
Margaret  v.  The  C.  Whitney,  6  W.  N.  C.  (Pa.) 
304,  16  Fed.  Cas.  No.  9,069;  The  Dean  Rich- 
mond, 1  Chicago  Leg.  N.  370,  7  Fed.  Cas.  No. 
3,713  ;  The  Schooner  Lady  Ellen,  4  Ben.  (U. 
S.)  340,  14  Fed.  Cas.  No.  7,981  ;  The  Leopard, 

2  Ware  (U.  S.)  197,  15  Fed.  Cas.  No.  8,264; 
The  Steamboat  Narragansett,  Olc.  Adm.  246, 
17  Fed.  Cas.  No.  10,019;  Wakefield  v.  The 
Steamer  Governor,  1  Cliff.  (U.  S.)  93,  28  Fed. 
Cas.  No.  17,049;  The  Washington  Irving,  Abb. 
Adm.  336,  29  Fed.  Cas.  No.  17,243;  The  Will- 
iam Crane,  11  Fed.  Rep.  436;  The  Amos  C. 
Barstow,  1 1  Fed.  Rep.  444 ;  The  Maggie  S. 
Hart,  38  Fed.  Rep.  765  ;  The  Revenue,  41  Fed. 
Rep.  445;  The  Maverick.  (C.  C.  A.)  84  Fed. 
Rep.  906,  affirmed  75  Fed.  Rep.  845  ;  The 
George  L.  Garlick,  88  Fed.  Rep.  553  ;  The  Gate 
City,  90  Fed.  Rep.  314. 

Delaa'are.  —  Smyrna,  etc..  Steamboat  Co.  v. 
Whilldin,  4  Harr.  (  Del.)  228. 

New  York.  —  Mellon  v.  Smith,  2  E.  D.  Smith 
(N.  Y.)  462. 

And  see  cases  cited  in  following  notes. 

3.  The  Osprey,  1  Sprague  (U.  S.)  245;  The 
Leopard,  2  Ware  (U.  S.)  197,  15  Fed.  Cas.  No. 
8,248;  Newton  v.  Stebbins,  10  How.  (U.  S.) 
586;  The  Northern  Indiana,  16  Law  Rep. 
434. 

4.  The  Rose,  2  W.  Rob.  1  ;  The  Mangerton, 
Swabey  120;  The  City  of  London,  4  Notes  Cas. 
40:  The  Shannon,  2  Hag.  Adm.  173. 

5.  Privileged  Vessels.  —  The  Arthur  Gordon, 
Lush.    270 ;    The    Marguerite,    87    Fed.  Rep. 

6.  See  cases  cited  infra,  this  title,  Vessels  in 

Tow. 

7.  Pleasure  Craft.  —  The  Medusa,  46  Fed. 
Rep.  303- 
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2.  Where  Course  of  Sail  Vessel  in  Doubt.  —  If,  owing  to  the  condition  of  the 
weather  or  the  darkness  of  the  night,  the  shutting  out  of  the  lights  of  the  sail 
vessel,  or  fluctuating  lights,  or  from  any  other  cause,  the  course  of  the  sail 
vessel  is  in  doubt,  the  steam  vessel  must  slacken  speed  or  stop  and  reverse 
until  such  course  is  ascertained.  If  she  continues  blindly  under  full  speed 
under  the  same  or  a  changed  helm,  she  assumes  the  risk  of  a  resulting  col- 
lision,1 for  the  steam  vessel  should  not  unnecessarily  change  her  helm  when 
the  course  of  the  sail  vessel  is  in  doubt.2  But  the  steam  vessel  need  not 
slacken  speed  or  change  her  course  when  from  the  position  and  lights  of  the 
sail  vessel  she  has  no  reasonable  ground  to  apprehend  a  collision.3 

3.  General  Precautions  —  Crossing  Ahead.  —  The  rules  provide  that  every  vessel 
directed  by  the  rules  to  keep  out  of  the  way  of  another  vessel  shall,  if  the 
circumstances  of  the  case  admit,  avoid  crossing  ahead  of  the  other.4  But 
these  rules  are  not  imperative;  the  steam  vessel  being  required  to  take  such 
precautions  as  are  necessary  under  the  circumstances.5 

Care  and  Vigilance.  —  From  the  moment  the  sail  vessel  is  seen  her  course  and 
movements  must  be  watched  with  the  greatest  vigilance  so  as  to  be  able  to 
adopt  such  timely  measures  of  precaution  as  will  prevent  collision.6  The 
steam  vessel  must  keep  off  the  course  of  the  sail  vessel  if  it  is  practically 
possible  to  do  so;  that  is,  if  she  can  do  so  without  collision  with  another  vessel, 
running  aground,  or  the  like.'  And  where  she  cannot  obey  the  statutory 
rules  without  placing  herself  in  serious  peril  she  is  bound  to  resort  to  all 
practical  means  before  she  is  justified  in  disobeying  the  rules.8  The  steamer 
has  no  right,  by  giving  danger  signals  or  the  like,  to  compel  the  sail  vessel  to 
change  her  course  where  it  is  practicable  for  the  steamer  to  avoid  her.9 


1.  Where  Course  of  Sail  Vessel  in  Doubt  — 

England.  —  Beal  v.  Marchais,  L.  R.  5  P.  C. 
316;  The  Arabian  v.  The  Alma,  12  L.  C.  Rep. 
238,  2  Stuart  Adm.  (L.  C.)  72. 

United  States.  —  The  Steamboat  Elm  City,  6 
Ben.  (U.  S.)  58,  8  Fed.  Cas.  No.  4,414;  Fish  v. 
The  Black  Warrior,  9  Fed.  Cas.  No.  4,813; 
Hoben  v.  Steamer  Westover,  2  Fed.  Rep.  91  ; 
The  Jesse  W.  Knight  v.  The  Wm.  R.  McCabe, 
45  Fed.  Rep.  590 ;  The  Steamer  Louisiana  v. 
Fisher,  21  How.  (U.  S.)  1  ;  The  Steamship 
Cella,  3  Ben.  (U.  S.)  168,  5  Fed.  Cas.  No. 
2,542  ;  The  Empire  State,  2  Biss.  (U.  S.)  216, 
8  Fed.  Cas.  No.  4,474  ;  The  Hermann,  4  Blatchf. 
(U.  S.)  441,  12  Fed.  Cas.  No.  6,408;  Lyle  v. 
The  Conestoga,  4  Am.  L.  J.  N.  S.  183,  15  Fed. 
Cas.  No.  8,622a,  reversing  5  Am.  L.  J.  95,  15 
Fed.  Cas.  No.  8,622 ;  Reed  v.  The  Steamboat 
New-Haven,  (U.  S.  Dist.  Ct.)  18  How.  Pr.  (N. 
Y.)  482,  20  Fed.  Cas.  No.  11,649;  The  State  of 
California,  (C.  C.  A.)  49  Fed.  Rep.  172;  Dyer 
v.  National  Steam  Nav.  Co.,  3  Ben.  (U.  S.) 
173,  8  Fed.  Cas.  No.  4,224;  The  Huntsville,  8 
Blatchf.  (U.  S.)  228,  12  Fed.  Cas.  No.  6,915; 
The  Illinois,  5  Blatchf.  (U.  S.)  256,  12  Fed. 
Cas.  No.  7,002. 

In  the  case  of  Hoben  v.  Steamer  Westover, 
2  Fed.  Rep.  91,  the  sailing  vessel  was  pitching 
and  plunging  in  a  tempestuous  sea,  producing 
fluctuations  of  her  lights  ;  and  it  was  held  the 
duty  of  the  steamer  observing  this  to  have 
stopped  in  time  to  ascertain  her  course  and 
avoid  her. 

2.  Change  of  Helm.  —  Beal  v.  Marchais,  L.  R. 
5  P.  C.  316,  28  L.  T.  N.  S.  822.  21  W.  R.  653, 
2  Asp.  M.  Cas.  1  ;  The  James  Watt,  2  W.  Rob. 
270;  Lawrence  v.  The  Roanoke.  15  Fed.  Cas. 
No.  8,142;  The  Steamship  Louisiana,  2  Ben. 
(U.   S.)    371.    15    Fed.   Cas.  No.  8,537;  The 


Steamer  Metis,  4  Ben.  (U.  S.)  120,  17  Fed.  Cas. 
No.  9,499 ;  The  Western  Metropolis,  7  Blatchf. 
(U.  S.)  214,  29  Fed.  Cas.  No.  17,441,  affirming 
2  Ben.  (U.  S.)  399,  29  Fed.  Cas.  No.  17,439; 
The  Pennland,  23  Fed.  Rep.  551. 

3.  The  Scotia,  14  Wall.  (U.  S.)  170,  af- 
firming 7  Blatchf.  (U.  S.)  308,  21  Fed.  Cas. 
No.  12,513;  The  A.  P.  Cranmer,  8  Fed.  Rep. 
524. 

4.  Crossing    Ahead.  —  Art.  22,  International 

and  Inland  Rules  ;  The  Falcon,  8  Fed.  Cas.  No. 
4,619;  The  Excelsior,  102  Fed.  Rep.  652;  The 
Norma,  1  Quebec  211. 

5.  St.  John  v.  Paine,  10  How.  (U.  S.)  557; 
Dolner  v.  Steamer  Monticello,  1  Holmes  (U. 
S.)  7,  7  Fed.  Cas.  No.  3,971,  affirming  1  Lowell 
(U.  S.)  184,  17  Fed.  Cas.  No.  9,7391  The 
Osprey,  1  Sprague  (U.  S.)  245,  18  Fed.  Cas. 
No.  10,606;  The  Alene,  74  Fed.  Rep.  271; 
Boston  Towboat  Co.  v.  Winslow,  76  Fed.  Rep. 
595.  33  U.  S.  App.  599. 

6.  Care  and  Vigilance  Required.  —  The  Steam- 
ship Alhambra,  2  Ben.  (U.  S.)  158,  1  Fed.  Cas. 
No.  192  ;  Carleton  v.  The  Roanoke,  5  Fed.  Cas. 
No.  2,409;  The  Leo,  11  Blatchf.  (U.  S.)  225, 
15  Fed.  Cas.  No.  8,254;  Carlton's  Case,  10 
Ct.  CI.  485  ;  New  York,  etc.,  Steamship  Co.  v. 
Calderwood,  19  How.  (U.  S.)  241  ;  The  Carroll, 
8  Wall.  (U.  S.)  302;  The  Falcon,  19  Wall.  (U. 
S.)  75;  The  Iron  Chief,  (C.  C.  A.)  63  Fed. 
Rep.  291  ;  The  Paoli,  92  Fed.  Rep.  940;  Mailler 
v.  Express  Propeller  Line,  61  N.  Y.  312;  The 
Govino,  6  Quebec,  57. 

7.  The  Marguerite,  87  Fed.  Rep.  953. 

8.  Squires  v.  Parker.  101  Fed.  Rep.  843,  42 
C.  C.  A.  51. 

9.  Danger  Signals.  —  The  Howard  Carroll,  41 
Fed.  Rep.  160  ;  The  Energia,  66  Fed.  Rep.  604, 
35  U.  S.  App.  6;  Squires  v.  Parker.  101  Fed. 
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4.  Duty  of  Steam  Vessel  to  Keep  Away  by  Safe  Margin.  —  The  steam  vessel 
must  take  the  necessary  measures  of  precaution  in  time  to  avoid  the  sail  vessel,1 
and  she  must  slacken  speed  or  stop  and  reverse  if  necessary.8  The  steam 
vessel  must  not  crowd  on  the  course  of  the  sail  vessel,3  nor  adopt  a  hazardous 
manoeuvre,4  but  she  must  keep  away  by  a  safe  margin  3  and  give  the  sail 
vessel  a  wide  berth  when  it  can  be  done,  so  as  to  run  no  risk  of  error  or 
miscalculation,"  taking  into  consideration  the  course  of  navigation,7  the  con- 
dition of  wind  and  tide,8  the  necessity  of  the  sail  vessel  to  go  about  at 
the  end  of  her  tack9  or  to  avoid  obstructions  or  other  vessels  having  the 
right  of  way '°  or  any  conditions  which  may  render  a  change  of  course 
necessary,11  and  to  guard  against  the  accidents  and  contingencies  to 
which  a  sail  vessel  is  liable,12  such  as  drifting,13  or  yawing,14  or  losing  the 


Rep.  843,  42  C.  C.  A.  51  ;  The  Mary  A.  Bird, 
102  Fed.  Rep.  648. 

1.  Timely  Precautions.  —  The  City  of  Truro, 
35  Fed.  Rep.  317  ;  The  Vandal,  59  Fed.  Uep.  796. 

2.  Duty  to  Stop.  —  The  Jamaica,  11  N.  Y.  Leg. 
Obs.  242,  13  Fed.  Cas.  No.  7,173  ;  The  Colum- 
bia, 27  Fed.  Rep.  238 ;  The  Schmidt  v.  The 
Reading,  43  Fed.  Rep.  815,  affirming  43  Fed. 
Rep.  398;  The  Havana,  54  Fed.  Rep.  411. 

In  Sanderson  v.  The  Columbus,  3  Am.  L.  J. 
N.  S.  268.  21  Fed.  Cas.  No.  12,299,  a  steamer 
was  held  in  fault  for  not  changing  her  helm, 
she  having  merely  stopped  and  reversed. 

3.  Crowding  on  Course.  —  The  Fanita,  14 
Blatchf.  (U.  S.)  545,  8  Fed.  Cas.  No.  4,636, 
modifying  8  Ben.  (U.  S.)  11,  8  Fed.  Cas.  No. 
4,635;  The  Captain  Weber,  (C.  C.  A.)  89  Fed. 
Rep.  957. 

4  Hazardous  Manoeuvre.  —  The  Steamship 
Old  Dominion,  8  Ben.  (U.  S.)  221,  18  Fed. 
Cas.  No.  10,483;  The  Norwalk,  11  Fed.  Rep. 
922 ;  The  Lepanto,  50  Fed.  Rep.  234. 

Crowding-  Between  Vessels.  —  The  Schwalbe, 
14  Moo.  P.  C.  241,  Lush.  239,  4  L.  T.  N.  S. 
160;  The  Sloop  George  Law,  3  Ben.  (U.  S.) 
396,  10  Fed.  Cas.  No.  5,336. 

5.  Safe  Margin. — The  Steamship  Zodiac,  9 
Ben.  (U.  S.)  171,  30  Fed.  Cas.  No.  18,217;  The 
Farnley,  8  Fed.  Rep.  629,  affirming  1  Fed.  Rep. 
631;  The  Alabama.  10  Fed.  Rep.  394;  The 
Laura  V.  Rose,  28  Fed.  Rep.  104;  The  City  of 
Truro,  35  Fed.  Rep.  317;  The  Jesse  VV.  Knight 
v.  The  Wm.  R.  McCabe,  45  Fed.  Rep.  590  ;  The 
Paoli,  92  Fed.  Rep.  943. 

6.  The  Virginia  Khrman,  97  U.  S.  316;  Haney 
v.  Baltimore  Steam  Packet  Co.,  23  How.  (U. 
S.)  292 ;  The  Farnley,  8  Fed.  Rep.  637 ;  The 
Dorian,  68  Fed.  Rep.  1018. 

A  cable's  length  for  a  steamer  going  at  ten 
knots,  held  too  close.  The  Benefactor,  14 
Blatchf.  (U.  S.)  254,  102  U.  S.  214. 

Fifty  feet  held  insufficient.  The  Laura  V. 
Rose,  28  Fed.  Rep.  109. 

Eleven  feet  held  insufficient.  The  Chatham, 
(C.  C.  A.)  52  Fed.  Rep.  396. 

Starboarding  one  point  held  not  enough.  The 
Steamship  Zodiac.  9  Ben.  (U.  S.)  171. 

7.  Thrush's  Case,  14  Ct.  CI.  435. 

8.  Beardsley  v.  The  Metamora.  2  Fed.  Cas. 
No.  1. 1 86;  The  Steam-Tug  D.  S.  Stetson,  4 
Ben.  CU.  S.)  508,  7  Fed.  Cas.  No.  4,104. 

9.  Change  of  Tack.  —  The  Haugesund  v.  The 
Bowdoin,  36  Leg.  Int.  (Pa.)  462,  11  Fed.  Cas. 
No.  6,220;  Messerorui  v.  The  Sophia.  17  Fed. 
Cas.  No.  9,493ft .'  The  Washington  Irving,  Abb. 
Adm.  336,  29  Fed.  Cas.  No.  17,243. 
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A  sailing  ship  in  the  Thames  turning  to  wind- 
ward went  about  when  she  got  to  the  edge  of 
the  tide  without  giving  any  notice  of  her  in- 
tention to  a  steamship  astern,  and  it  was  held 
that  the  steamship  was  alone  in  fault.  The 
Palatine,  27  L.  T.  N.  S.  631,  1  Asp.  M.  Cas. 
468. 

Where  a  bark  rounding  to  before  coming 
to  an  anchor  was  struck  by  a  steamship,  it  was 
held  that  the  steamship  was  alone  in  fault,  al- 
though she  alleged  that  she  was  baffled  by  the 
rapid  change  in  the  bark's  lights.  The  Nep- 
tune, 13  L.  T.  N.  S.  510. 

The  steamer  will  be  held  in  fault  for  passing 
so  close  as  to  involve  danger  of  collision  in 
case  the  sloop  should  not  beat  out  her  tack  to 
the  utmost  limit.  The  Relief,  63  Fed.  Rep. 
169:  The  Columbia,  104  Fed.  Rep.  105. 

10.  Twibell  v.  The  Keystone,  4  Am.  L.  J.  N. 
S.  103,  24  Fed.  Cas.  No.  14,285  ;  The  Vicksburg, 
7  Blatchf.  (U.  S.)  216,  28  Fed.  Cas.  No.  16,932; 
McCreery  v.  The  Jessie  Russell,  43  Fed.  Rep. 
928,  affirming  38  Fed.  Rep.  624;  The  Iron 
Chief,  (C.  C.  A.)  63  Fed.  Rep.  293.  But  see 
The  Propeller  Amos  C.  Barstow,  8  Ben.  (U.  S.) 
401.  1  Fed.  Cas.  No.  337. 

11.  Bartelson  v.  The  Cynthia,  14  Phila.  (Pa.) 
411,  36  Leg.  Int.  (Pa.)  462,  2  Fed.  Cas.  No. 
1,067. 

12.  The  Delaware,  1  Biss.  (U.  S.)  no,  7  Fed. 
Cas.  No.  3.760. 

13.  Drifting.  —  The  Alexandria.  8  Reporter 
390,  1  Fed.  Cas.  No.  179;  Butterfield  v.  Boyd. 
4  Blatchf.  (U.  S.)  356,  4  Fed.  Cas.  No.  2,250; 
The  City  of  St.  Augustine,  52  Fed.  Rep.  237. 

Drifting  four  hundred  feet  in  making  a  tack 
in  a  narrow  channel  is  unusual,  and  an  ap- 
proaching vessel  is  not  bound  to  anticipate  it 
or  provide  against  it.  The  Martha  Bogart,  50 
Fed.  Rep.  140. 

Excessive  Leeway  in  a  sail  vessel  not  reason- 
ably apparent  to  a  steam  vessel  is  the  same  as 
a  direct  change  of  course  by  the  sail  vessel. 
The  A.  P.  Cranmer,  8  Fed.  Rep.  523. 

14.  Yawing.  —  The  Laura  V.  Rose,  28  Fed. 
Rep.  109;  The  Beta,  40  Fed.  Rep.  899;  The 
Paoli,  92  Fed.  Rep.  942. 

A  steamer  meeting  a  schooner  in  open  sea 
at  night,  on  a  nearly  opposite  course,  which  did 
not,  on  perceiving  the  schooner's  green  light 
nearly  straight  ahead,  allow  sufficient  margin 
for  passing,  or  for  the  usual  variation  in  the 
schooner's  course  through  vawing  or  leewav.  is 
liable.  Pope  v.  U.  S..  34  Ct.  CI.  361  ;  The  City 
of  St.  Augustine,  68  Fed.  Rep.  393.  affirming 
52  Fed.  Rep.  237. 
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Sail  Vessel  to  Keep  Course. 


wind,1  or  shifting  winds.2  Nor  should  she  approach  so  closely  as  to  cause 
apprehension  of  danger  and  a  wrong  manoeuvre  on  the  part  of  the  sail  vessel 
to  avoid  collision.3 

5.  Duty  of  Sail  Vessel  to  Beat  Out  Her  Tack.  —  Where  a  sail  vessel  close 
hauled  and  a  steam  vessel  approach  so  as  to  involve  risk  of  collision,  the 
rule  requiring  the  sail  vessel  to  keep  her  course  requires  her  to  beat  out  her 
tack.4  Nothing  but  urgent  necessity  will  excuse  her  luffing  or  coming  about 
when  approached  by  a  steamer.5  She  is  not  required  to  tack  short  on  signal 
from  the  steam  vessel  when  there  is  danger  in  so  doing,6  nor  need  she  remain 
in  stays  or  overreach  longer  than  usual  when  such  measures  are  not  appar- 
ently necessary  to  avoid  a  collision.7  However,  a  sail  vessel  beating  in  the 
vicinity  of  a  steam  vessel  is  not  obliged  to  run  out  her  tacks,  provided  her 
going  about  is  not  calculated  to  mislead  or  embarrass  the  steam  vessel.8  Nor 
is  she  in  fault  in  making  a  long  sweeping  turn  in  coming  about  on  her  tack, 
if  no  danger  from  the  manoeuvre  could  be  apprehended  at  the  time  it  was 
attempted.9 

6.  Duty  of  Sail  Vessel  to  Keep  Her  Course  —  a.  General  Rule.  —  The 
steam  vessel  being  required  by  the  rules  to  keep  out  of  the  way,  the 
correlative  duty  is  imposed  on  the  sail  vessel  to  keep  her  course  in  order  that 
the  steamer  may  know  the  position  of  the  object  to  be  avoided,  and  may  not 
be  led  into  error  in  her  endeavor  to  comply  with  her  obligation  to  keep  clear.10 


1.  Losing  Wind.  —  The  Colorado,  (C.  C.  A.) 
59  Fed.  Rep.  300. 

2.  Shifting  Wind.  —  The  Delaware,  1  Biss. 
(U.  S.)  no,  7  Fed.  Cas.  No.  3,760. 

3.  Apprehension  of  Danger.  —  The  Velasquez, 
4  Moo.  P.  C.  C.  N.  S.  426,  36  L.  J.  Adm.  19, 
L.  R.  1  P.  C.  494,  16  L.  T.  N.  S.  777,  6  W.  R. 
89 ;  The  Propeller  Genesee  Chief  v.  Fitzhugh, 
12  How.  (U.  S.)  461  ;  The  Benefactor,  102  U. 
S.  214,  affirming  14  Blatchf.  (U.  S.)  254,  3  Fed. 
Cas.  No.  1,298;  The  Ocean  Queen,  18  Fed. 
Cas.  No.  10,4080;  The  Maggie  S.  Hart,  38  Fed. 
Rep.  766;  The  Santee,  48  Fed.  Rep.  126;  The 
Chatham,  52  Fed.  Rep.  396,  affirming  44  Fed. 
Rep.  384,  8  U.  S.  App.  104. 

4.  Sail  Vessel  Must  Beat  Out  Her  Tack.  —  The 
Steam  Propeller  Nereus,  3  Ben.  (U.  S.)  238,  18 
Fed.  Cas.  No.  10,121  ;  The  Steamboat  W.  C. 
Redfield,  4  Ben.  (U.  S.)  227,  29  Fed.  Cas.  No. 
I7i3°S  :  The  Mary  Ann,  11  Fed.  Rep.  336;  The 
A.  W.  Thompson,  39  Fed.  Rep.  115  ;  The  Relief, 
63  Fed.  Rep.  169;  The  Harrisburg,  71  Fed. 
Rep.  894. 

5.  The  Clara  Davidson  v.  The  Virginia,  24 
Fed.  Rep.  763 ;  The  Philadelphian,  61  Fed. 
Rep.  862,  21  U.  S.  App.  239. 

6.  The  Bridgeport,  6  Blatchf.  (U.  S.)  3,  4 
Fed.  Cas.  No.  1,860. 

7.  The  Renovator,  30  Fed.  Rep.  194. 

8.  The  Coe  F.  Young,  (C.  C.  A.)  49  Fed. 
Rep.  167. 

9.  Red  Bank  Co.  v.  The  John  W.  Gandy,  7 
Am.  L.  Reg.  606,  20  Fed.  Cas.  No.  11,626. 

10.  Sail  Vessel  to  Keep  Her  Course  —  England. 
—  The  Warrior,  L.  R.  3  A.  &  E.  553,  21  W.  R. 
82,  27  L.  T.  N.  S.  101  ;  Beal  v.  Marchais,  L. 
R.  5  P.  C.  316,  28  L.  T.  N.  S.  822.  21  W.  R. 
653,  2  Asp.  M.  Cas.  1  ;  The  Leith,  7  Notes  Cas. 
137;  The  Osprey,  1  Sprague  (U.  S.)  245;  The 
Steamship  Quebec  v.  The  Charles  Chaloner,  19 
L.  C.  Jur.  201. 

United  States.  —  New  York,  etc.,  U.  S.  Mail 
Steamship  Co.  v.  Rumball,  21  How.  (U.  S.) 
384 ;  Brennan  v.  The  Virgo,  4  Fed.  Cas.  No. 
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1,831,  affirming  7  Ben.  (U.  S.)  495,  28  Fed. 
Cas.  No.  16,975;  The  Steamtug  J.  H.  Gautier, 
5  Ben.  (U.  S.)  469,  13  Fed.  Cas.  No.  7,319; 
The  Ship  Hibernia,  5  Ben.  (U.  S.)  352,  12  Fed. 
Cas.  No.  6,454 ;  The  Kentucky,  4  Blatchf.  (U. 
S.)  325,  14  Fed.  Cas.  No.  7,716;  The  Steam- 
boat Neptune,  Olc.  Adm.  483,  17  Fed.  Cas.  No. 
10,120;  The  Northern  Indiana,  3  Blatchf.  (U. 
S.)  92,  18  Fed.  Cas.  No.  10,320;  The  Wenona, 
8  Blatchf.  (U.  S.)  499,  29  Fed.  Cas.  No.  17,411, 
reversing  4  Ben.  (U.  S.)  207,  29  Fed.  Cas.  No. 
17,410;  The  Plymouth,  26  Fed.  Rep.  879;  The 
Kanawha,  32  Fed.  Rep.  240,  affirming  28  Fed. 
Rep.  329 ;  McAvoy  v.  The  Mignon,  35  Fed. 
Rep.  319;  The  James  Ives,  44  Fed.  Rep.  445; 
The  Transfer.  No.  4,  44  Fed.  Rep.  144;  The 
Joseph  Stickney,  50  Fed.  Rep.  624  ;  The  Portia, 
55  Fed.  Rep.  1017;  The  Dorian,  68  Fed.  Rep. 
1018;  The  Alene,  74  Fed.  Rep.  268,  affirmed 
in  (C.  C.  A.)  79  Fed.  Rep.  976;  The  John  F. 
Gaynor,  88  Fed.  Rep.  323  ;  The  Isaac  H.  Tillyer, 
1 01  Fed.  Rep.  478;  Jacobsen  v.  Dalles,  etc., 
Nav.  Co.,  106  Fed.  Rep.  428;  The  Steam  Pro- 
peller J.  L.  Hasbrouck.  4  Ben.  (U.  S.)  359,  13 
Fed.  Cas.  No.  7,323  ;  Pope  v.  U.  S.,  34  Ct.  CI. 
361;  The  Potomac,  8  Wall.  (U.  S.)  590;  The 
Fannie,  11  Wall.  (U.  S.)  238;  The  Free  State, 
91  U.  S.  200,  affirming  Brown  Adm.  251,  8  Fed. 
Cas.  No.  5,090;  The  Stephen  Morgan,  94  U.  S. 
599;  The  Illinois,  103  U.  S.  298;  The  Adriatic, 
107  U.  S.  512,  affirming  9  Ben.  (U.  S.)  98,  1 
Fed.  Cas.  No.  89;  The  Blue  Jacket,  144  U.  S. 
371,  distinguishing  The  Manitoba,  122  U.  S. 
97 ;  Chapin  v.  The  E.  Brainard,  5  Fed.  Cas. 
No.  2.597  ;  The  Steamboat  Gratitude,  4  Ben. 
(U.  S.)  62,  10  Fed.  Cas.  No.  5,705  ;  Haney  v. 
The  Steamer  Louisiana,  Taney  (U.  S.)  602,  11 
Fed.  Cas.  No.  6,021,  reversing  6  Am.  L.  Reg. 
422,  11  Fed.  Cas.  No.  6,020;  Hurd  v.  Reeve, 
12  Fed.  Cas.  No.  6,917;  Matter  of  Louisa,  7 
Ben.  (U.  S.)  481.  15  Fed.  Cas.  No.  8,529; 
Lowry  j>.  The  Portland.  1  Law  Rep.  313.  15 
Fed.  Cas.  No.  8,583  ;  The  Steamboat  New  Jer- 
sey, Olc.  Adm.  415,  18  Fed.  Cas.  No.  10,161; 
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The  sail  vessel  must  do  nothing  to  embarrass  the  manoeuvres  of  the  steam 
vessel.1  She  must  watch  her  helm  and  keep  her  course  steady,2  and  steady 
by  the  compass,  not  by  the  wind;3  though  a  vessel  close  hauled  with  a 
baffling  wind  may  change  her  course  sufficiently  to  prevent  her' sail  shaking 
and  losing  her  headway.4  But  she  is  not  required  to  keep  her  course  with 
mathematical  precision.  Due  regard  must  be  had  to  the  sail  vessel's  liability 
to  yaw,  and  the  effect  of  tides  and  currents,5  and  to  such  necessary  variations 
in  her  course  as  will  enable  her  to  avoid  immediate  danger  arising  from  natural 
obstructions  to  navigation.6 

b.  When  Obligation  Arises.  —  The  time  when  the  obligation  to  keep 
her  course  arises  depends  entirely  upon  the  circumstances.  It  has  been  said 
that  the  rule  is  obligatory  from  the  time  the  necessity  for  precaution  begins, 
and  continues  to  be  applicable  as  the  vessels  advance,  so  long  as  the  means 
and  opportunity  to  avoid  the  danger  remain,'  and  in  navigation  in  the  night- 
time, and  in  plenty  of  sea  room,  from  the  time  when  the  lights  of  the  other 
vessel  are  seen,  or  ought  to  be  seen  by  a  proper  lookout,  within  the  limit  of 
two  miles,  prescribed  by  the  rule  at  which  distance  lights  should  be  visible,** 
but  it  is  obvious  that  an  inflexible  rule  applicable  in  all  cases  cannot  be  laid 
down.    The  rules  certainly  do  not  apply  to  vessels  while  they  are  yet  so 


The  Post  Boy,  10  N.  Y.  Leg.  Obs.  65,  19  Fed. 
Cas.  No.  11,303;  The  Queen,  8  Blatchf.  (U.S.) 
234,  20  Fed.  Cas.  No.  11,502,  reversing  2  Ben. 
(U.  S.)  533,  20  Fed.  Cas.  No.  11,501;  Sander- 
son v.  The  Columbus,  3  Am.  L.  J.  N.  S.  268,  21 
Fed.  Cas.  No.  12,299;  Wakefield  v.  The  Steamer 
Governor,  1  Cliff.  (U.  S.)  93,  28  Fed.  Cas.  No. 
17,049;  Waldorf  v.  The  Propeller  New  York,  1 
Flipp.  (U.  S.)  49,  28  Fed.  Cas.  No.  17,057  ;  The 
Steam  Tug  William  Young,  Olc.  Adm.  38,  30 
Fed.  Cas.  No.  17,760;  The  Steamship  Zodiac, 
9  Ben.  (U.  S.)  171,  30  Fed.  Cas.  No.  18,217; 
The  Farnley,  8  Fed.  Rep.  629,  reversing  1  Fed. 
Rep.  631  ;  The  Rosedale,  22  Fed.  Rep.  737;  The 
Maverick,  75  Fed.  Rep.  845,  affirming  (C.  C. 
A.)  84  Fed.  Rep.  906  ;  The  St.  Johns,  34  Fed. 
Rep.  814;  The  Marion  W.  Page,  36  Fed.  Rep. 
329;  The  Allianca,  39  Fed.  Rep.  476;  The  Jesse 
W.  Knight  v.  The  Wm.  R.  McCabe,  45  Fed. 
Rep.  590  ;  The  Roanoke,  45  Fed.  Rep.  905  ;  The 
John  T.  Pratt,  60  Fed.  Rep.  1022;  The  Mutual, 
78  Fed.  Rep.  144. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Kerr,  33  Md.  331. 

Washington.  —  Tacoma  Mill  Co.  v.  The  Ship 
Bine  Jacket,  3  Wash.  Ter.  581. 

Swinging  Course.  —  This  rule,  while  it  has 
more  general  application  to  vessels  standing  on 
a  direct  course,  yet  undoubtedly  applies  to  one 
moving  on  a  circular  or  swinging  course,  under 
circumstances  where  it  may  reasonably  be 
supposed  that  the  swinging  is  to  be  for  a  time 
maintained  until  the  general  course  of  the  ves- 
sel can  be  resumed.  And  the  rule  itself  is  sub- 
ject to  such  modification  as  the  necessities  of 
navigation  require.  The  Iron  Chief,  (C.  C.  A.) 
f>t  Fed.  Rep.  201. 

1.  Embarrassing  Manoeuvres.  — The  Adriatic, 
107  U.  S.  512;  The  Scotia,  5  Blatchf.  (U.  S.I 
227.  21  Fed.  Cas.  No.  12,512;  Irons  v.  The  Coe 
F.  Young,  49  Fed.  Rep.  167,  affirming  45  Fed. 
Ren.  ";o5. 

2.  Keen  Steady  Course.  —  The  Laura  V.  Rose, 
28  Fed.  Rep.  104;  Green  v.  Compagnia  Generale. 
etc.,  102  Fed.  Rep.  650,  42  C.  C.  A.  580,  affirm- 
ing 82  Fed.  Rep.  490  ;  Tacoma  Mill  Co.  v.  The 
Ship  Blue  Jacket.  3  Wash.  Ter.  581. 


Yawing.  —  It  is  a  fault  in  the  sail  vessel 
for  her  master  to  leave  the  helm,  resulting  in 
her  yawing.  The  Ferry-Boat  Gerard  Stuyve- 
sant,  8  Ben.  (U.  S.)  183,  10  Fed.  Cas.  No.  5,356; 
The  Rochester,  81  Fed.  Rep.  237;  The  Roches- 
ter, 84  Fed.  Rep.  365,  53  U.  S.  App.  700. 
See  also  The  Daylight,  38  U.  S.  App. 
506. 

Drifting.  —  A  schooner  reefing  in  close  prox- 
imity to  a  tug  with  a  long  tow  at  the  end  of  a 
hawser  is  in  fault  for  a  collision  caused  by  her 
drifting  down  on  the  tow.  The  Robert  H. 
Rathbun,  88  Fed.  Rep.  549. 

3.  Steady  by  Compass.  —  The  Steamship  Fan- 
ita,  14  Blatchf.  (U.  S.)  545,  8  Fed.  Cas.  No. 
4,636,  modifying  8  Ben.  (U.  S.)  11,  8  Fed.  Cas. 
No.  4,635;  The  Alene,  79  Fed.  Rep.  976,  51 
U.  S.  App.  128. 

4.  Shifting  Wind.  —  The  Propeller  Genesee 
Chief  v.  Fitzhugh,  12  How.  (U.  S.)  461. 

While  a  close-hauled  vessel  may  slightly 
change  her  helm  to  keep  with  a  shifting  wind, 
she  cannot  blindly  chase  the  wind  so  as  to 
bring  her  into  collision  with  the  tow  of  a  heavily 
encumbered  tug  which  she  might  easily  avoid 
by  going  about  in  time.  The  A.  P.  Cranmer,  8 
Fed.  Rep.  523. 

In  a  Winding  River  the  meaning  of  "  keep 
her  course  "  is  that  the  vessel  is  to  keep  her 
course  in  the  river,  having  regard  to  the  wind- 
ings of  its  channel,  not  that  she  shall  keep  the 
compass  course  upon  which  she  is  for  the  mo- 
ment heading.  General  Steam  Nav.  Co.  v. 
Hedlev.  I..  R.  3  P.  C.  44- 

5.  Mathematical  Precision  Not  Required. —  The 
Laura  V.  Rose,  28  Fed.  Rep.  108;  The  City  of 
Truro.  75  Fed.  Rep.  318. 

6.  Obstructions.  —  The  John  L.  Hasbrouck,  93 
U.  S.  405. 

See  further  as  to  slight  change  of  course, 
supra,  this  title,  Sail  Vessels  Meeting  or  Cross- 
ing—  Duty  of  Vessel  Having  Right  of  Way. 

7.  When  Obligation  to  Keep  Course  Arises. — 
New  York,  etc.,  U.  S.  Mail  Steamship  Co.  v. 
Rumball,  21  How.  (IT.  S.)  372. 

8.  McWilliams  v.  The  Vim.  12  Fed.  Rep. 
906. 
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distant  from  each  other  that  measures  of  precaution  have  not  become  neces- 
sary to  avoid  a  collision,1  and  it  seems  that  where  the  change  of  course  is 
made  in  ample  time  so  as  not  to  embarrass  the  steamer  it  is  not  a  fault.2 

c.  Presumption  that  Sail  Vessel  Will  Comply  with  Rule.  —  The 
steam  vessel  has  a  right  to  rely  upon  the  sail  vessel  keeping  her  course,  and 
may  be  manoeuvred  in  accordance  therewith.3  In  fact,  the  steam  vessel 
will  be  considered  in  fault  in  assuming  that  the  sail  vessel  will  change  her 
course  when  the  rules  of  navigation  do  not  require  such  change.4 

d.  Change  oe  Course  —  (i)  When  Excusable.  —  A  change  of  course 
which  tends  rather  to  avert  a  collision  and  does  not  contribute  to  it  is  not  a 
fault  ;5  though  where  such  change  is  ordered  when  not  necessary  and  the 
wheelman  by  mistake  puts  the  helm  the  wrong  way,  the  vessel  will  be  liable 
for  the  ensuing  collision.0  A  change  of  course  by  the  sail  vessel  in  ignorance 
of  whether  the  approaching  vessel  is  a  sail  or  a  steam  vessel  is  a  fault.'  A 
change  of  course  made  by  a  sail  vessel  in  accordance  with  a  hail  from  an 
approaching  steamer  cannot  be  considered  as  a  fault  chargeable  to  the  sail 
vessel.8 

To  Avoid  Immediate  Danger.  —  The  rule  that  the  sail  vessel  shall  hold  her 
course  is  not  so  imperative  as  to  forbid  a  change-  in  her  course,  should  it  be 
manifest  that  a  collision  cannot  otherwise  be  prevented  or  that  such  change 
is  made  because  the  danger  of  such  collision  is  imminent.  In  such  circum- 
stances, whether  such  change  in  the  course  of  the  sail  vessel  tended  to 
an  avoidance  of  the  collision  or  not  is  not  of  legal  importance.9  But 
where  the  change  was  not  made  in  extremis  the  exception  to  the  rule 
cannot  be  allowed,  except  when  it  is  entirely  clear,  not  only  that  by  changing 
her  course  she  would  in  fact  have  avoided  a  collision,  but  that,  under  the 
circumstances  of  the  moment,  as  they  appeared  to  the  sail  vessel,  such 
means  of  escape  was  so  obvious  to  one  of  ordinary  nautical  judgment  that  it 
would  have  been  clear  negligence  to  omit  it.10 

(2)  When  Required.  —  The  ordinary  rule  presupposes  an  ability  to  keep 
away  and  a  relative  freedom  of  motion  in  the  steamer  as  respects  the  sail 
vessel.   When  those  conditions  are  mainly  reversed  an  exceptional  case  arises. 11 

1.  New  York,  etc.,  U.  S.  Mail  Steamship  Co.  6.  Mistake.  —  Carlisle  v.  The  Pomona,  35 
v.  Rumball,  21  How.  (U.  S.)  384.  Fed.  Rep.  921,  affirming  34  Fed.  Rep.  919. 

2.  Change  of  Course  in  Ample  Time.  —  The  7.  In  Ignorance.  —  The  Steamship  Alhambra, 

Norma,  35  L.  T.  N.  S.  418,  3  Asp.  M.  Cas.  272;  2  Ben.  (U.  S.)  158,  1  Fed.  Cas.  No.  192;  The 

The  Lake  Champlain,  4  Quebec  337;  The  Pro-  Martello,  39  Fed.  Rep.  505,  affirmed  153  U.  S. 

peller  Genesee  Chief  v.  Fitzhugh,  12  How.  (U.  64. 

S.)  461;  The  Propeller  Monticello  v.  Mollison,  8.  By  Bequest.  —  The  Schooner  Forest  Queen, 

17  How.  (U.  S.)  152;  The  Steamship  Alhambra,  3  Ben.  (U.  S.)  181,  9  Fed.  Cas.  No.  4,938. 

2  Ben.  (U.  S.)  158,  1  Fed.  Cas.  No.  192;  Baker  9.  To  Avoid  Imminent  Danger.  —  The  Lady 

v.  Steamship  City  of  New  York,  1  Cliff.  (U.  S.)  Jocelyn,  12  Jur.  N.  S.  963:  The  Una  v.  The 

75,  2  Fed.  Cas.  No.  765;  McWilliams  v.  The  Thomas  Lea,  14  L.  T.  N.  S.  834;  The  Fruiter 

Vim,  12  Fed.  Rep.  906;  The  Ancon  v.  Thomp-  v.  The  Fingal,  13  L.  T.  N.  S.  611;  New  York, 

son,  17  Fed.  Rep.  742,  affirming  6  Sawy.  (U.  S.)  etc.,  U.  S.  Mail  Steamship  Co.  v.  Rumball,  21 

118,  1  Fed.  Cas.  No.  348;  The  Energia,  66  Fed.  How.  (U.  S.)  385  ;  The  Steamship  Alhambra,  2 

Rep.  604,  affirming  56  Fed.  Rep.  124.  Ben.  (U.  S.)   158,  1  Fed.  Cas.  No.  192;  The 

3.  Presumption  of  Compliance  with  Bule. —  Falcon,  8  Fed.  Cas.  No.  4,619;  The  Steamboat 
The  Free  State,  91  U.  S.  200;  The  Illinois,  103  Novelty,  10  Ben.  (U.  S.)  349,  18  Fed.  Cas.  No. 
U.  S.  298;  The  Britannia,  153  U.  S.  144;  Cam-  10,369;  Waldorf  v.  The  Propeller  New  York,  1 
den,  etc.,  R.  Co.  v.  The  Thomas  Wallace,  4  Flipp.  (U.  S.)  49,  28  Fed.  Cas.  No.  17,057;  Mc- 
Fed.  Cas.  No.  2,337;  The  Empire  State,  12  N.  Cormick  v.  The  Gladys,  35  Fed.  Rep.  160;  Bige- 
Y.  Leg.  Obs.  259,  8  Fed.  Cas.  No.  4.475'.  The  low  v.  Nickerson,  70  Fed.  Rep.  113,  34  U.  S. 
Ferry-Boat  Jay  Gould,  7  Ben.  (U.  S.)  566,  13  App.  261  ;  The  Samuel  Dillaway,  98  Fed.  Rep. 
Fed.  Cas.  No.  7-245  ;  The  Harrisburgh,  9  Fed.  138.  38  C.  C.  A.  675. 

Rep.  169;  The  Allianca.  39  Fed.  Rep.  476  ;  Don-  10.  The  Agra  v.  The  Elizabeth  Jenkins,  L.  R. 

nell  v.  Boston  Towboat  Co.,  ( C.  C.  A.)  89  Fed.  1  P.  C.  501,  36  L.  J.  Adm.  16,  16  L.  T.  N.  S. 

Rep.  762.  755;  Haight  v.  Bird,  26  Fed.  Rep.  539;  The 

4.  The  Peru,  91  Fed.  Rep.  426.  Gate  City,  90  Fed.  Rep.  314. 

5.  Change  of  Course  to  Give  More  Room. —  The  11.  Change  of  Course  in  Special  Circumstances. — 
Franconia,  2  P.  D.  8  ;  The  Sylph,  Swabey  233;  The  Tug  C.  F.  Ackerman,  9  Ben.  (U.  S.)  179; 
The  Thomas  P.  Way,  22  Fed.  Rep.  739.  Millbank  v.  The  Schooner  A.  P.  Cranmer,  1 
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This  is  covered  by  the  rule  which  provides  that  in  obeying  and  constru- 
ing the  rules  of  navigation  due  regard  shall  be  had  to  all  dangers  of  navi- 
gation and  collision  and  to  any  special  circumstances  which  may  render  a 
departure  from  the  rules  necessary  in  order  to  avoid  immediate  danger.1 
From  this  it  follows  that  the  circumstances  may  be  such  as  to  make  it  the 
duty  of  the  sail  vessel  to  change  her  course  to  prevent  a  collision,  as  where 
she  sees  that  the  steam  vessel  does  not  intend  to  keep  off,  or  cannot,  unaided, 
avoid  a  collision,2  or  cannot  give  way  without  encountering  peril,3  as  where 
a  large  steamer  is  rounding  in  to  make  a  landing  at  her  pier,4  or  where  she  is 
disabled  and  displays  proper  signals.5  The  sail  vessel  must  keep  a  vigilant 
lookout  and  be  prepared  for  such  emergencies.6  The  sail  vessel  is  never 
justified  in  obstinately  standing  on  her  course  when  she  might  avoid  a 
collision  by  altering  her  course,7  unless  she  could  not  change  her  course 
without  danger  of  running  aground  or  running  into  other  vessels.8 

Obligation  Must  Be  Clear.  —  But  it  must  be  a  strong  case  which  puts  the  sail 
vessel  in  the  wrong  for  obeying  the  rule  to  hold  her  course,  for  the  court 
must  clearly  see,  not  only  that  a  deviation  from  the  rule  would  have  pre- 
vented the  collision,  but  that  the  officer  in  charge  of  the  sail  vessel  was  guilty 
of  negligence  or  a  culpable  want  of  seamanship  in  not  perceiving  the  necessity 
for  a  departure  from  the  rule  and  acting  accordingly.9  The  sail  vessel  is 
justified  in  holding  her  course  to  the  last  minute  possible  for  the  steamship 
to  avoid  her  by  making  the  necessary  manoeuvre.10 

(3)  Obligation  of  Steamer  in  Stick  Case.  —  Where,  notwithstanding  the 
fault  of  the  sail  vessel  in  not  keeping  her  course,  the  steam  vessel,  by  the 
adoption  of  timely  precaution,  could  have  prevented  the  collision,  she  will  be 
held  equally  in  fault.11 


Fed.  Rep.  255  ;  The  Rose  Culkin,  52  Fed.  Rep. 
330. 

1.  Art.  27,  International  and  Inland  Rules 
and  Rules  for  Great  Lakes. 

Meeting  Heavily  Encumbered  Tug.  —  When  a 
tug  with  a  heavy  tow  has  comparatively  small 
power  to  make  any  change  in  her  position  in 
respect  to  a  sailing  vessel  at  high  speed,  it  is 
the  duty  of  the  sailing  vessel  seasonably  to 
shape  her  course  with  reference  to  the  situa- 
tion of  the  tug  and  tow,  and  not  to  rush  blindly 
into  danger,  or  into  such  close  quarters  that  it 
is  practically  impossible  for  the  tug  to  avoid 
accident.    The  Rose  Culkin,  52  Fed.  Rep.  331. 

2.  Duty  to  Change  Course.  —  The  Commerce, 
3  W.  Rob.  287  ;  Handaysyde  v.  Wilson,  3  C.  & 
F.  530,  14  E.  C.  L.  431  ;  The  Highgate,  62  L.  T. 
N.  S.  841  ;  The  Cornelius  C.  Vanderbilt,  Abb. 
Adm.  361,  6  Fed.  Cas.  No.  3,235;  The  Nacoo- 
chee,  22  Fed.  Rep.  855  ;  West  Virginia  Cent., 
etc.,  R.  Co.  v.  The  Isle  of  Pines,  24  Fed.  Rep. 
498;  The  W.  H.  Gratwick,  81  Fed.  Rep.  590. 

The  Rules  of  Navigation  Are  Not  Inflexible, 
and  a  vessel  which  adheres  to  them  in  form 
may  still  be  at  the  same  time  guilty  of  a  tortious 
injury  to  another  which  fails  to  observe  them. 
It  is  eminently  proper  that  a  strict  observance 
of  any  of  the  regulations  should  be  avoided 
where  there  is  a  plain  risk  in  adhering  to  them 
and  it  is  entirely  in  the  power  of  the  other 
vessel  to  escape  a  collision  by  departing  from 
the  methods  provided  by  the  rules.  The 
Friends,  1  W.  Rob.  478 ;  The  Pilot,  1  Biss.  (U. 
S.)  IS9.  >9  Fed.  Cas.  No.  11,168;  The  Santa 
Claus.  Olc.  Adm.  428,  21  Fed.  Cas.  No.  12,327. 

3.  The  Long  Newton,  59  L.  T.  N.  S.  260,  6 
Asp.  M.  Cas.  302  ;  The  Cornelius  C.  Vanderbjlt, 
Abb.  Adm.  361,  6  Fed.  Cas.  No.  3,235;  The 


Pilot,  1  Biss.  (U.  S.)  159,  19  Fed.  Cas.  No. 
11,168,  reversing  16  Fed.  Cas.  No.  8,849,  note. 

4.  The  Independence,  9  W.  R.  587,  4  L.  T.  N. 
S.  563  ;  Hurley  v.  The  Champion,  12  Fed.  Cas. 
No.  6,919a. 

5.  The  Sunnyside,  91  U.  S.  208;  The  Allen 
Green,  (C.  C.  A.)  60  Fed.  Rep.  459,  affirming  53 
Fed.  Rep.  286. 

6.  The  Zadok,  9  P.  D.  114;  The  Sunnyside, 
91  U.  S.  208;  Lonan  v.  The  C.  H.  Northram,  1 
N.  J.  L.  J.  99,  15  Fed.  Cas.  No.  8,473  ;  The  New 
Champion,  Abb.  Adm.  202,  18  Fed.  Cas.  No. 
10,146;  The  Wings  of  the  Morning,  5  Blatchf. 
(U.  S.)  15,  30  Fed.  Cas.  No.  17,872;  The  Gen- 
eral, 82  Fed.  Rep.  830.  1 

7.  Wilson  v.  Canada  Shipping  Co.,  2  App. 
Cas.  389 ;  The  Rosalie,  5  P.  D.  245  ;  The  Ar- 
thur Gordon,  Lush.  270  ;  The  Sunnyside,  91  U. 
S.  222;  Hurley  v.  The  Champion,  12  Fed.  Cas. 
No.  6,919a;  The  Steamboat  Neptune,  Olc.  Adm. 
483,  17  Fed.  Cas.  No.  10,120;  The  Pilot,  1  Biss. 
(U.  S.)  159,  19  Fed.  Cas.  No.  11,168;  Tyler  v. 
The  South  America,  24  Fed.  Cas.  No.  14,311; 
The  Marguerite,  87  Fed.  Rep.  957. 

8.  The  Jamaica,  11  N.  Y.  Leg.  Obs.  242,  13 
Fed.  Cas.  No.  7,173. 

9.  Clear  Case  Must  Be  Shown.  —  The  Great 
Eastern,  3  Moo.  P.  C.  C.  N.  S.  31,  11  L.  T.  N. 
S.  5;  The  Highgate,  62  L.  T.  N.  S.  841,  6  Asp. 
M.  Cas.  512;  Crockett  v.  The  Steamboat  Isaac 
Newton,  18  How.  (U.  S.)  583;  The  Sunnyside, 
91  U.  S.  223  ;  The  Marguerite,  87  Fed.  Rep.  953  ; 
The  Isaac  H.  Tillyer,  101  Fed.  Rep.  478. 

10.  The  Highgate,  62  L.  T.  N.  S.  841.  6  Asp. 
M.  Cas.  512;  Jensen  v.  The  Steam-Ship  Belgen- 
land,  5  Fed.  Rep.  86,  affirmed  9  Fed.  Rep.  126. 

11.  Duty  of  Steam  Vessel  —  England.  —  Inman 
v.  Reck,  L.  R.  2  P.  C.  25,  The  Rosa  v.  The 
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7.  Presumptions  and  Burden  of  Proof.  — Subject  to  the  general  rules  of  evi- 
dence in  collision  cases  as  to  the  burden  of  proof,1  in  the  case  of  a  collision 
between  a  steam  vessel  and  a  sail  vessel,  the  presumption  is  against  the  steam 
vessel,  and  she  must  show  that  she  took  the  proper  measures  to  avoid  a 
collision.2  The  allegation  of  the  steamer  that  the  sail  vessel  changed  her 
course  is  viewed  with  suspicion  by  the  courts,  and  such  defense  must  be 
established  by  a  preponderance  of  evidence;  it  is  not  sufficient  that  the  evi- 
dence creates  a  doubt.3 

IX.  Overtaking  Vessels  —  1.  Definition. — The  definition  by  the  courts 
of  an  overtaking  vessel  4  has  been  embodied  in  the  rule  which  provides  that 
every  vessel  coming  up  with  another  vessel  from  any  direction  more  than 
two  points  abaft  her  beam,  that  is,  in  such  a  position,  with  reference  to  the 
vessel  which  she  is  overtaking,  that  at  night  she  would  be  unable  to  see  either 
of  that  vessel's  side  lights,  shall  be  deemed  to  be  an  overtaking  vessel. "  5  "  No 
subsequent  alteration  of  the  bearing  between  the  two  vessels  shall  make  the 


Ranger,  3  Quebec  21  ;  The  Bothal  v.  The  Nel- 
son, 8   Quebec  163;   The   Monica,   8  Quebec 

379- 

United  States.  —  The  Mary  Ann,  11  Fed.  Rep. 
336  ;  The  Stephen  Morgan,  94  U.  S.  599  ;  Baker 
v.  Steamship  City  of  New  York,  1  Cliff.  (U.  S.) 
75,  2  Fed.  Cas.  No.  765  I  Boggs  v.  Parr,  3 
Hughes  (U.  S.)  504,  3  Fed.  Cas.  No.  1,602; 
Brennan  v.  The  Virgo,  4  Fed.  Cas.  No.  1,831, 
affirming  7  Ben.  (U.  S.)  495,  28  Fed.  Cas.  No. 
16,975  ;  McWilliams  v.  The  Vim,  12  Fed.  Rep. 
906;  The  A.  W.  Thompson,  39  Fed.  Rep.  115; 
The  Brinton,  59  Fed.  Rep.  714;  Green  v.  Com- 
pagnie  Generate,  etc.,  (C.  C.  A.)  102  Fed.  Rep. 
650;  The  City  of  Norwalk  (C.  C.  A.)  106  Fed. 
Rep.  982. 

Burden  of  Proof.  —  Where  a  steamer  is  charged 
with  omitting  to  do  something  which  she  ought 
to  have  done,  there  must  be  clear  proof,  first, 
that  the  thing  omitted  to  be  done  was  clearly 
within  the  power  of  the  steamer  ;  secondly,  that 
if  done  it  would  in  all  probability  have  pre- 
vented the  collision  ;  and  thirdly,,  that  it  was  an 
act  which  would  have  occurred  to  any  officer  of 
competent  skill  and  experience  in  command  of 
the  steamer.  Inman  v.  Reck,  L.  R.  2  P.  C.  25, 
37  L.  J.  Adm.  25. 

1.  See  infra,  this  title,  XV.  5.  Evidence. 

2.  Burden  of  Proof  on  Steamep —  United  States. 
—  The  Steamer  Oregon  v.  Rocca,  18  How.  (U. 
S.)  570;  The  Colorado,  91  U.  S.  692;  Baker  v. 
Steamship  City  of  New  York,  1  Cliff.  (U.  S.) 
75,  2  Fed.  Cas.  No.  765;  Brainard  v.  The 
Worcester,  4  Fed.  Cas.  No.  1,8040;  The  Steamer 
Carroll,  1  Ben.  (U.  S.)  286,  5  Fed.  Cas.  No. 
2,451  ;  The  Java,  14  Blatchf.  (U.  S.)  524,  13  Fed. 
Cas.  No.  7,233,  affirming  6  Ben.  (U.  S.)  245,  13 
Fed.  Cas.  No.  7,232 ;  The  Northern  Indiana,  3 
Blatchf.  (U.  S.)  92,  18  Fed.  Cas.  No.  10,320; 
The  Palmetto,  1  Biss.  (U.  S.)  140,  18  Fed.  Cas. 
No.  10,699;  The  Prince  Edward,  4  Woods  (U. 
S.)  17,  19  Fed.  Cas.  No.  11,427;  Ward  v.  The 
Brig  Fashion,  Newb.  Adm.  8,  29  Fed.  Cas.  No. 
17,154;  The  Washington  Irving,  Abb.  Adm. 
336,  29  Fed.  Cas.  No.  17,243;  The  Wenona,  8 
Blatchf.  (U.  S.)  499,  29  Fed.  Cas.  No.  17,411; 
Whitney  v.  The  Steamboat  Empire  State,  1  Ben. 
(U.  S.)  57,  29  Fed.  Cas.  No.  17,586;  Perkins  v. 
Schooner  Hercules,  1  Fed.  Rep.  925  ;  The  Bel- 
genland,  9  Fed.  Rep.  126,  affirming  5  Fed.  Rep. 
86;  The  Alaska,  22  Fed.  Rep.  548;  The  Penn- 
land,  23  Fed.  Rep.  551  ;  The  City  of  Truro,  35 
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Fed.  Rep.  317;  Squires  v.  Parker,  101  Fed.  Rep. 
843,  42  CCA.  51  ;  Merchants,  etc.,  Transp. 
Co.  v.  Hopkins,  (C.  C.  A.)  108  Fed.  Rep.  890. 

Louisiana.  —  Saune  v.  Tourne,  9  La.  429,  29 
Am.  Dec.  452  ;  Ruffner  v.  Bellsnyder,  5  La.  Ann. 
536. 

3.  Change  of  Course  Must  Be  Clearly  Shown  — 

England.  —  The  Weet  of  England,  L.  R.  1  A.  & 
E.  308,  36  L.  J.  Adm.  4. 

United  States.  —  Haney  v.  Baltimore  Steam 
Packet  Co.,  23  How.  (U.  S.)  291  ;  Beardsley  v. 
The  Metamora,  2  Fed.  Cas.  No.  1,186;  The 
Steam-Tug  D.  S.  Stetson,  4  Ben.  (U.  S.)  508, 
7  Fed.  Cas.  No.  4,104;  Leavitt  v.  Jewett,  11 
Blatchf.  (U.  S.)  419,  15  Fed.  Cas.  No.  8,172; 
The  Schooner  Lizzie  Major,  8  Ben.  (U.  S.)  333, 
15  Fed.  Cas.  No.  8,422;  Merchants'  Transp.  Co. 
v.  The  New  York,  17  Fed.  Cas.  No.  9,454;  The 
Western  Metropolis,  6  Blatchf.  (U.  S.)  210,  29 
Fed.  Cas.  No.  17,440;  The  A.  M.  Hathaway,  25 
Fed.  Rep.  926  ;  Mershon  v.  The  Ramapo,  35  Fed. 
Rep.  612;  The  Agnes  Manning,  44  Fed.  Rep. 
110;  The  Seneca,  47  Fed.  Rep.  87;  The  George 
L.  Garlick,  88  Fed.  Rep.  553  ;  The  Isaac  H.  Till- 
yer,  101  Fed.  Rep.  480;  The  William  Churchill, 
103  Fed.  Rep.  690. 

New  York.  —  Mellon  v.  Smith,  2  E.  D.  Smith, 
(N.  Y.)  462. 

4.  Overtaking  Vessels  Defined. —  The  Franconia, 
2  P.  D.  8;  The  Breadalbane,  7  P.  D.  186;  The 
Seaton,  9  P.  D.  1  ;  The  Main,  11  P.  D.  132; 
The  Imbro,  14  P.  D.  73;  The  Moliere,  (1893) 
P.  221;  The  Chanonry,  1  Asp.  M.  Cas.  569; 
Inchmaree  Steamship  Co.  v.  The  Steamship  As- 
trid,  6  Can.  Exch.  180;  The  Oder,  13  Fed.  Rep. 
272,  reversing  8  Fed.  Rep.  172;  The  State  of 
Alabama,  17  Fed.  Rep.  847;  Aldridge  v. 
Clausen,  42  Hun  (N.  Y.)  473.  See  also  The 
Peckforton  Castle,  3  P.  D.  11,  38  L.  T.  N.  S. 
816,  47  L.  J.  Adm.  69,  26  W.  R.  346,  3  Asp.  M. 
Cas.  533. 

A  ship  is  not  overtaking  another  unless  she 
is  going  faster  than  the  latter.  The  Franconia, 
2  P.  D.  8,  cited  in  The  Peckforton  Castle,  3  P. 
D.  1 1  ;  The  Moliere,  (1893)  P.  221. 

A  ferry  boat  whose  bow  is  astern  of  a 
steamer  on  coming  out  of  her  slip  is  a  follow- 
ing, not  a  crossing  vessel.  The  Venetian,  29 
Fed.  Rep.  460. 

5.  Art.  24,  International  and  Inland  Rules; 
rule  6,  Inspectors'  Rules  for  Great  Lakes;  rule 
7,  Inspectors'  Rules  for  Western  Rivers. 
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overtaking  vessel  a  crossing  vessel  within  the  meaning  of  these  rules,  or  relieve 
her  of  the  duty  of  keeping  clear  of  the  overtaken  vessel  until  she  is  finally 
past  and  clear."  1 

2.  Overtaking  Vessel  to  Keep  Out  of  Way.  —  It  is  a  universal  rule  of  navi- 
gation that  the  overtaking  vessel  shall  keep  out  of  the  way  of  the  vessel  ahead.2 
But  the  vessel  astern  cannot  be  held  in  fault  for  not  complying  with  the  rule 
when  it  is  so  dark  that  the  vessel  ahead  cannot  be  seen  by  the  other.3 

3.  Application  of  Kules.  —  The  rule  applicable  to  overtaking  vessels  applies 
in  the  case  of  a  sail  vessel  overtaking  a  steamer,4  as  well  as  one  steamer  over- 
taking another,  or  a  steamer  overtaking  a  sail  vessel,5  or  one  sail  vessel  over- 
taking another  sail  vessel.6  And  under  the  rules  a  tug  and  a  tow  at  the  end 
of  a  hawser  are  considered  as  one  vessel.7 

4.  Necessary  Precautions.  —  The  overtaking  vessel  must  not  crowd  on  the 
course  of  the  vessel  ahead,8  nor  upon  that  of  an  approaching  vessel,9  and 
where  she  does  so  she  is  not  relieved  from  responsibility  because  the  vessel 
ahead  sheered  slightly.10    When  she  desires  to  pass  a  vessel  ahead  she  must 


1.  Subsequent  Alteration  of  Bearing.  —  Art  24, 

International  and  Inland  Rules  ;  rule  6,  Inspect- 
ors' Rules  for  Great  Lakes  ;  rule  7,  Inspectors' 
Rules  for  Western  Rivers;  The  Moliere,  (1893) 
P.  217;  The  Venetian,  29  Fed.  Rep.  460;  Ken- 
nedy v.-  American  Steamboat  Co.,  12  R.  I.  23. 

The  O.  and  the  N.,  steamers  belonging  to  rival 
Long  Island  Sound  lines  having  adjoining  piers, 
left  their  docks  at  the  same  schedule  time,  the 
O.  getting  away  immediately  after  the  N.  The 
N.  swung  far  out  into  the  river  to  avoid  vessels 
at  anchor,  while  the  O.  continued  down  along 
the  shore.  The  N.,  however,  being  the  faster 
boat,  drew  in  on  the  course  of  the  O.  in  round- 
ing the  Battery  on  a  curve  crossing  the  course 
of  the  O.  The  O.  seeing  that  the  collision  was 
inevitable,  stopped  and  reversed,  but  the  N.  did 
not  stop  her  engine  until  after  the  collision,  the 
G.  striking  her  on  the  port  side  abaft  the  wheel- 
house.  It  was  held  that,  although  the  N.  left 
her  dock  before  the  O.,  she  was  the  overtaking 
vessel,  and  was  solely  in  fault  for  the  collision. 
The  Oceanus,  12  Blatchf.  (U.  S.)  430,  18  Fed. 
Cas.  No.  10,415,  affirming  5  Ben.  (U.  S.)  545,  18 
Fed.  Cas.  No.  10,414. 

2.  Overtaking  Vessel  to  Keep  Clear.  —  The 
Seaton,  9  P.  D.  1  ;  The  Ant,  10  Fed.  Rep.  294; 
The  Bermuda,  17  Fed.  Rep.  397;  The  Bay 
Queen,  27  Fed.  Rep.  813  ;  The  Sylvan  Grove,  29 
Fed.  Rep.  336  ;  Brunsgaard  v.  The  American,  1 
W.  N.  C.  (Pa.)  172,  4  Fed.  Cas.  No.  2,056,  and 
cases  cited  in  preceding  notes. 

The  precautions  against  danger  rest  of  neces- 
sity, in  any  case,  to  a  greater  extent  upon  the 
boat  in  the  rear  than  upon  the  boat  in  advance, 
and  this  is  eminently  true  of  a  large  and  fast 
steamer  following  a  small  and  slow  boat.  The 
Great  Republic,  23  Wall.  (U.  S.)  32;  Whitridge 
v.  Dill,  23  How.  (U.  S.)  454. 

It  is  Provided  in  the  International  and  Inland 
Rules  that,  "  notwithstanding  anything  con- 
tained in  these  rules,  every  vessel  overtaking 
any  other  shall  keep  out  of  the  way  of  the  over- 
taken vessel."  Art.  24,  International  and  Inland 
Rules. 

The  English  Rule  is  the  same.  Rule  20,  Act 
1880. 

As  to  the  "  overtaking  "  rule  in  the  Tyne  by- 
laws, see  The  Henry  Morton,  31  L.  T.  N.  S. 
859,  2  Asp.  M.  Cas.  466. 


3.  Inability  to  See  Vessel  Ahead.  —  The  Morn- 
ing Light,  2  Wall.  (U.  S.)  550. 

4.  Sail  Vessel  Overtaking  Steamer.  —  The  Philo- 
take,  37  L.  T.  N.  S.  540,  3  Asp.  M.  Cas.  512; 
The  D.  M.  Anthony,  10  Fed.  Rep.  760;  The 
Helen  Hasbrouck,  29  Fed.  Rep.  463  ;  The  Sarah, 
(C.  C.  A.)  52  Fed.  Rep.  233. 

5.  See  cases  cited  in  notes  to  this  section. 

6.  Sail  Vessel  Overtaking  Sail  Vessel.  —  Whit- 
ridge v.  Dill,  23  How.  (U.  S.)  448,  distinguished 
in  The  Grace  Girdler,  7  Wall.  (U.  S.)  196  ;  The 
Peter  Ritter,  14  Fed.  Rep.  173  ;  Marsh  v.  Blythe, 
1  McCord  L.  (S.  Car.)  360. 

7.  Tug  and  Tow  Considered  One  Vessel.  —  The 
Steamboat  Ivanhoe,  7  Ben.  (U.  S.)  213,  13  Fed. 
Cas.  No.  7,113.  See  also  infra.,  this  title,  Ves- 
sels in  Tow. 

8.  Overtaking  Vessel  Must  Not  Crowd  on  Course. 
—  Portevant  v.  The  Steamboat  Bella  Donna, 
Newb.  Adm.  510,  19  Fed.  Cas.  No.  11,292;  The 
Warren,  18  Fed.  Rep.  559;  The  Bay  Queen,  27 
Fed.  Rep.  813;  Ueberweg  v.  La  Compagnie, 
Generale  Transatlantique,  (C.  C.  A.)  60  Fed. 
Rep.  461,  reversing  38  Fed.  Rep.  853;  Robin- 
son v.  Detroit,  etc.,  Steam  Nav.  Co.,  (C.  C.  A.) 
73  Fed.  Rep.  883  ;  In  re  Rogers,  93  Fed.  Rep. 
254. 

Safe  Distance. —  A  New  York  statute  provides 
that  the  boat  astern  shall  not  pass  within  twenty 
yards,  and  provides  a  penalty  for  a  violation 
(1  Rev.  Stat.  682,  §§  7,  8).  The  Steamboat  Bos- 
ton, Olc.  Adm.  407  ;  The  Steamboat  Rhode 
Island,  Olc.  Adm.  505;  The  Warren,  18  Fed. 
Rep.  559;  The  Bay  Queen,  27  Fed.  Rep.  813; 
Standard  Oil  Co.  v.  The  Garden  City,  38 
Fed.  Rep.  860 ;  The  Dorothy,  59  Fed.  Rep. 
636. 

A  Vessel  Racing  in  order  to  enter  a  harbor  be- 
fore another  and  preoccupy  a  loading  place,  held 
in  fault  for  the  resulting  collision.  The  Spray, 
79  U.  S.  366.  affirming  8  Fed.  Cas.  No.  4,518. 

9.  Approaching  Vessels.— The  Steamboat  Ivan- 
hoe, 7  Ben.  (U.  S.)  213,  13  Fed.  Cas.  No.  7,113; 
The  Alaska,  33  Fed.  Rep.  527  ;  The  Intrepid,  45 
Fed.  Rep.  775. 

10.  Sheer  by  Vessel  Ahead.  —  The  Osceola,  30 
Fed.  Rep.  383. 

Sheering  of  Tow,  —  As  in  the  case  of  a  tow 
under  sail  at  the  end  of  a  hawser.  The  Mars, 
93  Fed.  Rep.  505. 
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select  a  place  for  effecting  it  which  will  not  expose  the  latter  to  injury,  and  if 
the  leading  vessel  be  so  placed  that  safe  room  is  not  left  to  pass  her,  the 
overtaking  vessel  must  stop  and  wait  the  opening  of  a  sufficient  passage.1 
The  overtaking  vessel  must  take  the  necessary  steps  in  due  season  to  avoid 
the  vessel  ahead.2  It  is  no  defense  that  the  latter  had  not  acquired  full 
speed.3  The  overtaking  vessel  is  bound  to  anticipate  the  effects  of  tides  and 
currents,4  and  of  the  suction  of  vessels  when  navigating  near  each  other,5  as 
well  as  a  necessary  change  of  course  by  the  vessel  ahead,6  and  she  should  not 
approach  so  closely  that  there  is  danger  of  fouling  the  vessel  ahead  when  the 
latter  necessarily  changes  her  course  or  comes  in  stays,7  or  stops  to  let  another 
vessel  pass,8  or  changes  her  course  slightly  to  let  the  overtaking  vessel  pass.9 
The  overtaking  vessel  has  no  right  to  cross  the  bows  of  the  vessel  ahead  until 
she  can  do  so  with  safety,  where  the  latter  does  nothing  to  prevent  her 
manoeuvre,10  taking  into  consideration  all  the  circumstances  that  may  make 
such  manoeuvre  dangerous,  such  as  shifting  winds,  changing  currents,  missing 
stays,  etc.11 

Assumption  of  Risk.  —  The  overtaking  vessel  assumes  the  peril  of  determining 
what  is  a  safe  distance  for  passing,  and  must  bear  the  consequence  of  mis- 
judgment  in  that  respect.1*  In  determining  the  question  of  distance,  however, 
she  has  the  right  to  assume  that  the  other  vessel  is  well  equipped,  and  is  being 
managed  and  run  with  ordinary  care  and  skill,13  and  she  is  not  bound  to 


1.  Must  Wait  Opportunity  to  Pass.  —  The  Gov- 
ernor, Abb.  Adm.  108,  10  Fed.  Cas.  No.  5,645; 
Ward  v.  The  Schooner  Dousman,  6  McLean  (U. 
S.)  231,  29  Fed.  Cas.  No.  17,153;  Andus  v. 
The  Steamboat  Saratoga,  1  Fed.  Rep.  730  ;  Gray 
v.  The  Steam-Tug  Jessie  Russell,  5  Fed.  Rep. 
639;  The  George  A.  Hoyt,  8  Fed.  Rep.  845; 
Milliken  v.  The  C.  H.  Northam,  37  Fed.  Rep. 
238  ;  The  William  Orr,  54  Fed.  Rep.  904  ;  The 
W.  H.  Clark,  5  Biss.  (U.  S.)  295  ;  Whitridge  v. 
Dill,  23  How.  (U.  S.)  454. 

Overtaking  Raft  in  Tow.  —  The  F.  &  P.  M. 
No.  2,  36  Fed.  Rep.  264  ;  The  Charles  Hebard, 
(C.  C.  A.)  56  Fed.  Rep.  315,  affirming  46  Fed. 
Rep.  137;  Quarrier  v.  Richards,  7  La.  Ann.  277. 

Passing  in  Hell  Gate  Dangerous.  —  The  Narra- 
gansett,  10  Blatchf.  (U.  S.)  475,  17  Fed.  Cas. 
No.  10,018,  affirming  5  Ben.  (U.  S.)  255,  17  Fed. 
Cas.  No.  10,016;  The  Steamboat  Rhode  Island, 
Olc.  Adm.  505,  20  Fed.  Cas.  No.  11,745,  af- 
firmed in  1  Blatchf.  (U.  S.)  363,  20  Fed.  Cas. 
No.  11,743;  Ward  v.  The  Schooner  M.  Dous- 
man, 6  McLean  (U.  S.)  231,  29  Fed.  Cas.  No. 
i7,i53- 

The  Rules  for  the  Great  Lakes  prohibit  vessels 
passing  in  channels  less  than  five  hundred  feet 
in  width  unless  the  vessel  ahead  is  disabled  or 
signifies  her  willingness  that  the  vessel  astern 
may  pass.    Rule  25. 

2.  Must  Act  in  Due  Season.  —  The  Carolus,  2 
Curt.  (U.  S.)  69,  5  Fed.  Cas.  No.  2,424 ;  For- 
syth v.  The  Schooner  George  A.  Brandreth,  3 
Fed.  Rep.  414;  The  D.  M.  Anthony,  10  Fed. 
Rep.  760 ;  Steamboat  Panther  v.  Steamboat 
Ajax,  3  Pittsb.  (Pa.)  328. 

3.  Vessel  Ahead  Not  Under  Full  Headway.  — 
The  Bay  Queen,  27  Fed.  Rep.  813. 

4.  Wind  and  Tide  Must  Be  Considered.  —  The 
Steamboat  Newport,  5  Ben.  (U.  S.)  231.  18 
Fed.  Cas.  No.  10,185;  Standard  Oil  Co.  v.  The 
Garden  City,  38  Fed.  Rep.  860  ;  The  Fred 
Jansen,  (C.  C.  A.)  49  Fed.  Rep.  254. 

5.  Suction  in  Passing.  —  The  Abbotsford,  98 
U.  S.  440 ;  The  Steamtug  General  William  Mc- 


Candless,  6  Ben.  (U.  S.)  223,  10  Fed.  Cas.  No. 
5,321  ;  Portevant  v.  The  Steamboat  Bella 
Donna,  Newb.  Adm.  510,  19  Fed.  Cas.  No. 
11,292;  The  City  of  Brockton,  37  Fed.  Rep. 
897,  affirmed  42  Fed.  Rep.  928;  The  Ohio,  (C. 
C.  A.)  91  Fed.  Rep.  547. 

6.  Necessary  Change  of  Course.  —  The  Pris- 
cilla,  L.  R.  3  A.  &  E.  125;  The  Palatine,  27  L. 
T.  N.  S.  631,  1  Asp.  M.  Cas.  468;  Twibell  v. 
The  Keystone,  9  N.  Y.  Leg.  Obs.  289,  24  Fed. 
Cas.  No.  14,285;  The  Iris,  1  Lowell  (U.  S.) 
520,  13  Fed.  Cas.  No.  7,062;  Thorp  v.  Ham- 
mond, 12  Wall  (U.  S.)  408;  Johnson  v.  New 
York,  40  Fed.  Rep.  601  ;  The  Harry  Brown, 
(C.  C.  A.)  64  Fed.  Rep.  137;  Robinson  v. 
Detroit,  etc.,  Steam  Nav.  Co.,  73  Fed.  Pep.  883. 
But  see  The  Grace  Girdler,  7  Wall.  (U.  S.) 
196. 

7.  Coming  About.  —  The  Nellie  D.,  5  Blatchf. 
(U.  S.)  245,  17  Fed.  Cas.  No.  10,097. 

Where  the  overtaking  vessel  was  so  near  that 
she  was  obliged  to  come  about  when  the  other 
vessel  came  about,  and,  missing  stays,  drifted 
down  on  her,  the  overtaking  vessel  was  held 
solely,  liable.  The  Stephen  Bennett,  (C.  C.  A.) 
54  Fed.  Rep.  207,  affirming  42  Fed.  Rep.  336. 

8.  Stopping  to  Permit  Other  Vessels  to  Pass.  — 
The  Hackensack,  32  Fed.  Rep.  800. 

9.  Change  to  Permit  Passing  of  Vessel  Astern 
—  The  Sylvan  Grove,  29  Fed.  Rep.  336. 

10.  Must  Be  Clear  Before  Crossing  Bows  of  Vessel 
Overtaken.  —  The  Oceanus,  12  Blatchf.  (U.  S.) 
430.  18  Fed.  Cas.  No.  10,415;  The  Uncle  Abe, 
18  Fed.  Rep.  270;  The  Brothers,  30  Fed.  Rep. 
75  ;  The  Willkommen,  103  Fed.  Rep.  699. 

11.  The  Schooner  Alaska,  7  Ben.  (U.  S.)  183, 
1  Fed.  Cas.  No.  130;  The  Frank  P.  Lee,  34 
Fed.  Rep.  480,  affirming  30  Fed.  Rep.  277. 

12.  Assumption  of  Risk  of  Manoeuvre. — The 
Steamboat  Rhode  Island,  Olc.  Adm.  515;  The 
Charles  Morgan,  6  Fed.  Rep.  913;  The  Dorothy, 
59  Fed.  Rep.  636. 

13.  Vessel  Ahead  Assumed  to  Be  Carefully  Navi- 
gated.—  The  Charles  Morgan,  6  Fed.  Rep.  913. 
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anticipate  improper  navigation  by  her  1  unless  she  passes  so  near  as  to  cause 
reasonable  apprehension  of  danger,  in  which  case  she  assumes  the  risk  of  a 
faulty  manoeuvre  on  the  part  of  the  other  vessel.2 

5.  Vessel  Ahead  to  Keep  Her  Course.  —  The  overtaking  vessel  being  bound 
to  avoid  the  vessel  ahead,  the  correlative  duty  is  imposed  on  the  latter  to 
keep  her  course.3  She  must  in  no  case  attempt  to  cross  the  bows  or  crowd  upon 
the  course  of  the  passing  vessel,4  or  do  anything  to  embarrass  the  manoeuvres 
of  the  vessel  astern  to  avoid  her.5  The  vessel  ahead  is  ordinarily  under  no 
obligations  to  give  way  or  change  her  course  or  stop  to  facilitate  the  passage 
of  the  vessel  astern.6  And  in  passing  another  vessel  which  she  meets  on  a 
parallel  course  she  may  go  either  to  the  left  or  to  the  right  as  agreed  upon  by 
signal  with  such  vessel  without  being  at  fault  as  to  the  overtaking  vessel.7 
But  she  must  not  deviate  from  her  course  more  than  is  necessary  to  avoid 
immediate  danger.8  A  vessel  keeps  her  course  within  the  meaning  of  the 
rule  where  she  follows  the  winding  of  a  channel  and  keeps  as  near  to  her  own 
side  as  is  consistent  with  safety.9 

Effect  of  Deviation.  —  Where  the  vessel  ahead  deviates  from  her  course,  it  is 
still  the  duty  of  the  overtaking  ship  to  do  all  she  reasonably  can  to  keep  out 
of  the  way  of  the  former. 10 

Exceptions  to  the  rule  requiring  the  vessel  ahead  to  keep  her  course  are 
allowed  under  special  circumstances,11  and  provisions  are  made  for  passing 


1.  Long  Island  R.  Co.  v.  Killien,  (C.  C.  A.) 
67  Fed.  Rep.  365,  reversing  Killien  v.  Hyde,  63 
Fed.  Rep.  172;  The  Hortensia,  2  Hask.  (U.  S.) 
141,  12  Fed.  Cas.  No.  6,706. 

Wearing  Instead  of  Going  About  in  changing 
tacks  is  improper  navigation.  The  Falkland,  9 
Jur.  N.  S.  1113. 

2.  Apprehension  of  Danger. —  The  Steamboat 
Columbia,  9  Ben.  (U.  S.)  254.  6  Fed.  Cas.  No. 
3.°35- 

3.  Vessel  Ahead  to  Keep  Her  Course.  —  The 

Grace  Girdler,  7  Wall.  (U.  S.)  196;  Cadwell  v. 
The  State  of  Maine,  4  Fed.  Cas.  No.  2,304 ; 
Lake  Erie,  etc.,  Steamboat  Co.  v.  The  Son  & 
Heir,  s  West.  L.  Month.  98,  14  Fed.  Cas.  No. 
7.995;  The  Oceanus,  12  Blatchf.  (U.  S.)  430, 
18  Fed.  Cas.  No.  10,415,  affirming  5  Ben.  (U. 
S.)  545,  18  Fed.  Cas.  No.  10,414;  The  St.  Paul, 
10  Chicago  Leg.  N.  252,  21  Fed.  Cas.  No. 
12,243;  The  W.  H.  Clark,  5  Biss.  (U.  S.)  295, 
29  Fed.  Cas.  No.  17,482;  The  Charles  Morgan, 
6  Fed.  Rep.  913;  The  William  Orr,  54  Fed. 
Rep.  904;  The  Hortensia,  2  Hask.  ( U.  S.)  141  ; 
The  Schooner  Ellen  Holgate,  13  Phila.  (Pa.) 
470,  35  Leg.  Int.  (Pa.)  194. 

Altering  her  course  a  half  point  to  give  the 
overtaking  vessel   more   room  is   not  an  in 
fringement   of  the  rules.     The   Franconia,  2 
P.  D.  8. 

4.  -  Rule  8,  Inland  Rules ;  rule  7,  Inspectors' 
Rules  for  Western  Rivers ;  rule  6,  Inspectors' 
Rules  for  Great  Lakes ;  The  Charles  Morgan, 
6  Fed.  Rep.  913;  The  Captain  Miller,  33  Fed. 
Rep.  585  ;  The  Ernest  A.  Hamill,  too  Fed.  Rep. 
509. 

5.  Vessel  Ahead  Must  Not  Embarrass  the  Other. 

—  The  Illinois,  103  U.  S.  298,  affirming  13 
Phila.  (Pa.)  470,  35  Leg.  Int.  (Pa.)  194,  8 
Fed.  Cas.  No.  4,376  ;  The  Governor,  Abb.  Adin. 
108,  10  Fed.  Cas.  No.  5,645;  The  Steamboat 
Rhode  Island,  Olc.  Adm.  505,  20  Fed.  Cas.  No. 
11,745;  Milliken  v.  The  C.  H.  Northam,  37  Fed. 
Rep.  238 ;  The  Steamship  Nord  Kap  v.  The 
Steamship  Sandhill,  (1894)  A.  C.  646.  11  Re- 
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ports  144.  See  also  The  Victory,  25  U.  S.  App. 
271. 

Where  the  overtaking  vessel  did  not  give  the 
signals  for  passing  as  required  by  the  rules,  it 
was  held  that  a  sheer  by  the  vessel  ahead  was 
not  a  fault  for  which  she  should  be  held  liable 
for  the  resulting  collision.  The  Osceola,  35 
Fed.  Rep.  559,  affirming  30  Fed.  Rep.  383. 

6.  Vessel  Ahead  Need  Not  Give  Way.  —  The 
Governor,  Abb.  Adm.  108,  10  Fed.  Cas.  No. 
5,645;  McGrew  v.  The  Melnotte,  1  Bond  (U. 
S.)  453,  16  Fed.  Cas.  No.  8,812;  McNally  v. 
Meyer,  5  Ben.  (U.  S.)  239,  16  Fed.  Cas.  No. 
8,909;  The  Rhode  Island,  1  Blatchf.  (U.  S.) 
363,  20  Fed.  Cas.  No.  11,743,  affirming  Olc. 
Adm.  505,  20  Fed.  Cas.  No.  11,745;  Twibell  v. 
The  Keystone,  4  Am.  L.  J.  N.  S.  103,  24  Fed. 
Cas.  No.  14,285;  The  Cephalonia,  29  Fed.  Rep. 
332;  The  Continental,  31  Fed.  Rep.  166;  The 
City  of  Brooklyn,  1  P.  D.  276  ;  Palmer  v.  New 
York,  etc.,  Transp.  Co.,  88  Hun  (N.  Y.)  509. 

7.  Rights  in  Passing  Others.  —  The  Whiteash, 
64  Fed.  Rep.  893. 

8.  The  Saragossa,  68  L.  T.  N.  S.  400. 

9.  Following  Winding  Channel.  —  Palmer  v. 
New  York,  etc.,  Transp.  Co.,  88  Hun  (N.  Y.) 
509,  8  N.  Y.  App.  Div.  615. 

10.  Effect  of  Deviation. —  The  Saragossa,  68  L. 
T.  N.  S.  400,  7  Asp.  M.  Cas.  289. 

The  vessel  ahead  is  not  to  blame  if  she  alters 
her  course  at  such  a  distance  ahead  of  the 
overtaking  vessel  that  the  latter  can,  by  the 
exercise  of  reasonable  care,  keep  out  of  the 
way  of  the  former.  The  Banshee.  57  L.  T.  N. 
S.  841,  6  Asp.  M.  Cas.  221. 

11.  Exceptions  to  Rule  to  Keep  Course.  —  In  the 
case  of  a  small  steamer  being  overtaken  by  a 
large  sail  vessel,  the  steamer  having  signaled 
and  awaited  the  other's  approach  at  a  sufficient 
distance  from  her  course  to  avoid  a  collision, 
the  sail  vessel  was  held  in  fault  for  a  collision 
due  to  change  of  course  and  insufficient  look- 
out. British  Bark  Latona  v.  McAllep,  3  Wash. 
Ter.  332. 
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signals  imposing  duties  on  each  vessel.1  The  vessel  ahead  is  in  fault  where 
she  forces  the  overtaking  vessel  into  a  position  of  danger  in  a  crowded  channel, 
which  could  have  been  avoided  by  a  change  of  course  without  injury  to  her- 
self.3 And  so,  notwithstanding  the  overtaking  vessel  is  in  fault  for  attempting 
to  pass  at  a  time  and  place  when  it  is  dangerous,  the  overtaken  vessel  will 
also  be  held  in  fault  if,  after  danger  of  collision  became  apparent,  it  could 
have  been  prevented  by  timely  manoeuvres  on  her  part.3 

6.  Burden  of  Proof.  —  The  burden  of  proof  in  case  of  collision  is  on  the 
overtaking  vessel  to  show  that  she  used  due  care  and  caution,  and  where 
faulty  navigation  of  the  other  is  alleged,  clearly  to  show  that  fact.4 

X.  Vessels  in  Tow  —  1.  Scope  of  Section.  —  This  section  treats  only  of  the 
rights  and  liabilities  of  towing  vessels  and  vessels  in  tow,  growing  out  of  their 
navigation  in  respect  to  third  vessels.  The  rules  as  to  their  general  rights  and 
liabilities  inter  se  are  treated  elsewhere  in  this  work.5 

2.  Tug  and  Tow  Treated  as  One  Vessel.  —  In  applying  the  rules  of  navigation 
the  tug  and  her  tow  are  considered  as  a  single  vessel  under  steam,6  and  as 
such  bound  to  keep  out  of  the  way  of  a  sail  vessel,7  and  to  observe  the  rules 
applicable  to  steam  vessels  meeting  or  on  crossing  courses.8  The  fact  that 
one  vessel  is  more  easily  manoeuvred  than  the  other,  as  where  the  tug  is 
encumbered  with  a  heavy  tow  and  the  other  vessel  is  a  sail  vessel  sailing 
free,  does  not  raise  an  exception  to  the  rule.  In  such  case  the  tug  must  use 
precaution  commensurate  with  the  difficulties  of  navigation,  and  take  special 
care  to  avoid  dangerous  proximity  to  an  approaching  sail  vessel.9  But  allow- 
ance must  be  made  under  the  circumstances  of  each  case  for  the  comparatively 
disabled  condition  of  the  tug,  and  an  approaching  sail  vessel  or  an  unencum- 


Coming  to  Anchor.  —  The  vessel  ahead  will 
not  be  held  in  fault  for  a  change  of  course  for 
the  purpose  of  anchoring  in  anchorage  grounds, 
where  the  vessel  astern  had  ample  time  and 
room  to  avoid  her  after  the  change  was  made. 
The  Helen  Keller,  50  Fed.  Rep.  142.  See  also 
The  Neptune,  13  L.  T.  N.  S.  510. 

But  where  a  sail  vessel  suddenly  came  to 
anchor  to  avoid  going  on  the  rocks  in  Hell  Gate 
on  the  wind  dying  out,  it  was  held  that  an 
overtaking  propeller,  being  unable  to  avoid  the 
collision,  was  not  liable.  The  Propeller  Elec- 
tra,  6  Ben.  (U.  S.)  189,  8  Fed.  Cas.  No.  4.338. 

1.  Passing  Signals.  —  See  infra,  this  title, 
Lights,  Signals,  Lookouts. 

2.  Forcing  Overtaking  Vessel  into  Danger.  — 
The  Yacht  Clyde,  10  Ben.  (U.  S.)  588,  5  Fed. 
Cas.  No.  2,913. 

3.  Duty  to  Avoid  Collision.  —  The  Charles  Al- 
len, 11  Fed.  Rep.  317;  The  Warren,  18  Fed. 
Rep.  559  ;  Standard  Oil  Co.  v.  The  Garden 
City,  38  Fed.  Rep.  860. 

See  further  supra,  this  title,  General  Rules 
Affecting  Liability  for  Injuries  by  Vessels  — 
General  Duty  to  Avoid  Collision. 

Where  a  tug,  after  she  had  turned  to  the 
side  of  a  narrow  channel  and  had  slowed  to 
allow  a  tow  to  pass  her,  started  her  engine 
again  while  the  tow  was  passing,  forcing  one 
of  the  boats  against  the  dock,  it  was  held  that 
the  tug  was  solely  liable  for  the  resulting 
damage.  Hunt  v.  The  Mischief,  32  Fed.  Rep. 
304. 

4.  Burden  of  Proof  —  The  Hannah  Park,  14  L. 
T.  N.  S.  675  ;  The  Governor.  Abb.  Adm.  108,  10 
Fed.  Cas.  No.  5.645  ;  Twibell  j.  The  Keystone, 
4  Am.  L.  J.  N.  S.  103,  24  Fed.  Cas.  No.  14.285. 

5.  See  the  title  Towage,  Tugs,  and  Tows. 


6.  Tug  and  Tow  Treated  as  Single  Vessel  under 
Steam.  —  The  Steamship  Pennsylvania,  3  Ben. 
(U.  S.)  215,  19  Fed.  Cas.  No.  10,946. 

7.  England.  —  The  Warrior,  L.  R.  3  A.  &  E. 
553  J  Union  Steamship  Co.  v.  The  Aracan,  L. 
R.  6  P.  C.  127  ;  The  Mary,  5  P.  D.  16. 

United  States.  —  New  York.  etc..  Transp. 
Co.  Philadelphia,  etc.,  Steam  Nav.  Co.,  22 
How.  (U.  S.)  461  ;  The  Civilta,  103  U.  S.  699; 
The  Herbert  Manton,  14  Blatchf.  (U.  S.)  37, 
12  Fed.  Cas.  No.  6,399,  affirming  5  Ben.  (U.S.) 
469,  12  Fed.  Cas.  No.  7,319;  The  Steamboat 
Mount  Washington,  4  Ben.  (U.  S.)  171,  17  Fed. 
Cas.  No.  9,888;  The  Nabob,  Brown  Adm.  115, 
17  Fed.  Cas.  No.  10,002;  The  Steamtug  U.  S. 
Grant,  7  Ben.  (U.  S.)  195,  28  Fed.  Cas.  No. 
16,803;  The  Favorite,  9  Fed.  Rep.  709;  The 
Howard  Carroll,  41  Fed.  Rep.  160;  Bigelow  v. 
Nickerson,  70  Fed.  Rep.  113,  34  U.  S.  App. 
261,  affirming  59  Fed.  Rep.  200  ;  The  Maverick, 
75  Fed.  Rep.  845,  84  Fed.  Rep.  906,  55  U.  S. 
App.  343  ;  The  Harold,  84  Fed.  Rep.  698 ;  The 
Marguerite,  87  Fed.  Rep.  953  ;  The  Robert  H. 
Rathbun,  88  Fed.  Rep.  549  ;  The  Isaac  H.  Till- 
yer,  10 1  Fed.  Rep.  478. 

8.  The  La  Plata,  Swabey  220,  298 ;  Hern  v. 
The  Anthracite,  12  Fed.  Rep.  No.  6,412;  The 
Steamship  Pennsylvania,  3  Ben.  (U.  S.)  215.  19 
Fed.  Cas.  No.  io,Q46. 

9.  Bigelow  v.  Nickerson,  (C.  C.  A.)  70  Fed. 
Rep.  113,  affirming  59  Fed.  Rep.  200;  The  Isaac 
H.  Tillyer,  10 1  Fed.  Rep.  478;  The  Mary  A. 
Bird,  102  Fed.  Rep.  648. 

Where  there  is  plenty  of  sea  room  a  steamer 
encumbered  by  a  heavy  tow  is  for  that  very 
reason  bound  to  take  early  precautions  to  give 
a  sailing  vessel  ample  room  for  passing.  The 
Excelsior,  12  Fed.  Rep.  205. 
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bered  steamer  must  also  use  additional  caution.1  And  there  are  cases  in 
which  sail  vessels  have  been  held  solely  in  fault  for  collisions,  for  holding  their 
course  when  meeting  a  tug  encumbered  with  a  heavy  tow.a 

3.  Degree  of  Care  Required  of  Tug  —  a.  Ordinary  Care  and  Skill.  — 
The  tug  is  not  a  common  carrier,  and  the  highest  possible  degree  of  skill  and 
care  is  not  required  of  her.  Her  obligation  is  to  exercise  reasonable  skill  and 
care  in  everything  relating  to  the  undertaking  in  which  she  is  employed. :* 

b.  Knowledge  of  Conditions.  —  The  tug  must  be  navigated  with  care 
and  skill  commensurate  with  the  difficulties  of  the  navigation.4  She  is  bound 
to  know  the  conditions  of  the  navigation  peculiar  to  the  locality, *  the  strength 
of  currents  and  conditions  of  tide,0  the  accompanying  perils  and  the  best  way 
to  guard  against  them.7  She  is  bound  to  know  the  channel,  the  current,  and 
whether,  in  the  existing  state  of  wind  and  water,  it  is  safe  to  attempt  the 
navigation. H 

c.  Passing  Other  Vessels.  — ■  When  meeting  other  vessels  she  should 
shape  her  course  so  as  to  carry  her  tow  free;  it  is  not  sufficient  that  she  alone 
passes  safely.9  She  must  take  precautions  in  time  and  not  approach  so  near 
other  vessels  as  to  cause  a  collision  with  her  tow  by  the  force  of  wind  or  tide 
setting  the  vessels  together. 10    And  she  must  watch  and  see  if  the  tow  is 


1.  Union  Steamship  Co.  v.  The  Aracan,  L.  R. 
6  P.  C.  127. 

2.  Sail  Vessels  Held  Liable.  —  Millbank  v. 
The  Schooner  A.  P.  Cranmer,  1  Fed.  Rep.  255, 
affirmed  8  Fed.  Rep.  523  (.in  this  case  two 
tugs  had  seventeen  canal  boats  in  tow,  and  a 
collision  with  a  schooner  sailing  free  might 
easily  have  been  avoided  by  a  slight  change  of 
the  schooner's  course)  ;  The  Minnie  C.  Taylor, 
52  Fed.  Rep.  323,  (where  the  tug  and  tow  were 
pocketed  between  sail  vessels,  so  that  the  tug 
could  not  change  her  course).  See  also  The 
Marion  W.  Page,  36  Fed.  Rep.  329. 

A  Tug  with  Vessels  in  Tow  is  in  a  different 
condition  from  one  unencumbered.  She  is  not 
mistress  of  her  motions.  She  cannot  advance, 
recede,  or  turn  any  way  at  discretion.  She 
is  bound  to  consult  their  safety  as  well  as  her 
own.  She  must  see  that  what  clears  her  of 
danger  does  not  put  them  in  peril.  A  tug, 
therefore,  is  not  in  fault  for  not  doing  exactly 
what  a  steamer  not  so  encumbered  would  have 
done  in  the  same  situation.  The  Lord  Bangor, 
(1896)  P.  28:  The  Alleghany,  9  Wall.  (U.  S.) 
522 ;  The  Syracuse,  9  Wall.  (U.  S.)  672 ;  The 
Josephine  B.,  20  U.  S.  App.  105,  58  Fed.  Rep. 
813  ;  The  Lucy,  42  U.  S.  App.  100,  74  Fed.  Rep. 
572;  The  Galileo,  24  Fed.  Rep.  391;  The  Rose 
Culkin,  52  Fed.  Rep.  328;  Donnell  v.  Boston 
Towboat  Co.,  (C.  C.  A.)  89  Fed.  Rep.  760. 

It  is  Negligence  for  a  sail  vessel  to  attempt 
Without  necessity  to  pass  between  two  tows 
connected  by  a  hawser  one  hundred  and  sixty 
feet  in  length.    Silliman  v.  Lewis,  49  N.  Y.  379. 

Where  a  Sail  Vessel's  Intention  to  Pass  Between 
the  Tug  and  Tow  Is  Evident,  in  abundant  time 
cither  to  slacken  the  tow  line  or  to  cast  it  off, 
*>e  tug  is  liable  for  a  failure  to  do  so.  The 
Minnie  C.  Taylor,  52  Fed.  Rep.  321. 

3.  Tug  Not  Common  Carrier.  —  The  Margaret, 
94  U.  S.  494  :  The  B.  B.  Saunders.  25  Fed.  Rep. 
728:  The  Nicholson,  28  Fed.  Rep.  893.  But 
see  Wood  7'.  Harbor  Tow-Bont  Co..  '  MrGloin 
(La.)  12!  :  Bussey  -'.  Mississippi  Vallev  Transp. 
Co..  24  La.  Ann.  166.  13  Am.  Rep.  120;  Smith 
V.  Pierce,  1  La.  354. 


4.  Knowledge    of    Local    Conditions.  —  The 

Harry  E.  Packer,  76  Fed.  Rep.  601  ;  The  Syra- 
cuse, 84  Fed.  Rep.  1005. 

5.  The  Nicholson,  28  Fed.  Rep.  893  ;  Wood 
v.  Harbor  Tow-Boat  Co.,  1  McGloin  (La.)  121. 

Such  as  the  prevalence  of  smoke  from  certain 
factories  obscuring  lights.  The  Archey  Cross- 
man,  106  Fed.  Rep.  984,  985. 

6.  The  W.  J.  McCaldin,  35  Fed.  Rep.  330; 
The  Gilson,  35  Fed.  Rep.  333  ;  The  John  H. 
May,  52  Fed.  Rep.  882. 

1.  The  Syracuse,  84  Fed.  Rep.  1005. 

8.  The  Nicholson,  28  Fed.  Rep.  893 ;  The 
Syracuse,  84  Fed.  Rep.  1005. 

Masters  of  tow  boats  must  not  take  risks  that 
might  be  avoided  by  precaution,  especially  when 
contrary  to  the  requirements  of  law  or  rules 
generally  adopted.  St.  Louis,  etc.,  Transp.  Co. 
v.  U.  S.,  33  Ct.  CI.  252. 

The  navigation  of  tows  is  governed  by  the 
difference  in  rivers  at  different  places  ;  no  fixed 
rule  exists  for  every  part  of  the  river.  St. 
Louis,  etc.,  Transp.  Co.  v.  U.  S.,  33  Ct.  CI. 
252. 

9.  Passing  Other  Vessels.  —  The  Express,  1 
Blatchf.  (U.  S.)  365,  8  Fed.  Cas.  No.  4,596,  re- 
versing Olc.  Adm.  258,  8  Fed.  Cas.  No.  4,598  : 
The  M.  G.  Leonard,  80  Fed.  Rep.  414,  51  U.  S. 
App.  94;  The  Plover,  100  Fed.  Rep.  883. 

10.  The  Robert  Burnett.  46  Fed.  Rep.  415: 
The  Pacific,  53  Fed.  Rep.  501  :  The  Lottie  K. 
Friend  v.  The  Albert  N.  Hughes,  79  Fed.  Rep. 
383;  The  America,  95  Fed.  Rep.  191,  (C.  C.  A.) 
102  Fed.  Rep.  767. 

Where  the  vessels  were  on  opposite  courses 
and  would  have  passed  clear  but  for  the  in- 
ability of  the  one  encumbered  with  a  tow  to 
keep  steady  in  the  ebb  tide,  the  other  cannot  be 
held  in  fault.  The  City  of  Chester,  11  Fed. 
Rep.  924. 

The  tug  is  liable  where,  having  approached 
closely  upon  an  anchored  vessel,  she  suddenly 
sheers  off.  causing  a  strain  on  the  hawser 
which  cuts  it  on  the  tow's  bob-stay.  The  City 
of  Philadelphia  v.  Gavagnin.  (C.  C.  A.)  62  Fed. 
Rep.  617,  affirming  59  Fed.  Rep.  303. 
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following  in  her  wake.1  She  must  be  ready  for  all  emergencies,  and  where 
her  tow  sheers  across  the  bow  of  another  vessel  she  must  so  manoeuvre  as  to 
stop  the  sheer  if  it  is  possible  to  do  so,8  or  to  cast  off  or  cut  the  hawser  if 
that  is  necessary  to  prevent  injur)'.3 

d.  CONTROL  OF  Tow.  —  The  obligation  of  the  tug  requires  that  she  shall 
keep  control  of  the  tow,4  therefore  she  is  guilty  of  negligence  where  she  stops 
and  allows  the  tow  to  spread  out  by  the  effect  of  the  tide,5  or  stops,  leaving 
the  tow  under  a  high  momentum,6  or  permits  herself  to  get  in  such  a  position 
that  the  tow  trips  her  up  and  subjects  the  hawser  to  an  extraordinary  strain, 
causing  it  to  part,7  or  making  it  necessary  to  cast  off,8  or  where  she  takes  the 
tow  out  in  a  high  wind  in  which  she  is  unable  to  manage  the  tow,9  or  leads 
the  tow  through  a  narrow  channel  in  a  high  wind  with  head  sails  unfurled, 
resulting  in  sheering  into  other  vessels.10 

e.  SIGNALS.  —  Where  boats  are  towed  astern  on  a  long  hawser,  it  is  the 
duty  of  the  tug  to  provide  some  efficient  means  of  communication  in  the  case 
of  emergencies. 11 

4.  Care  in  Navigation  of  Tow.  —  A  tow  at  the  end  of  a  hawser  must  also 
be  navigated  with  care  commensurate  with  the  difficulties  of  the  navigation, 
and  the  obstacles  to  be  encountered. 12  She  is  bound  to  follow  the  guidance 
of  the  tug,  to  keep  in  her  wake  and  follow  her  directions,13  and  if  the  tug 
allows  sufficient  room  to  pass  another  vessel,  the  tug  cannot  be  charged  with 
fault  if  the  tow  through  bad  steering  collides,  although  the  tug  might  have 
allowed  more  room.14    She  must  watch  the  course  of  the  tug  and  be  prepartd 


1.  The  Robert  Burnett,  46  Fed.  Rep.  415; 
The  Doris,  108  Fed.  Rep.  552. 

2.  Where  the  master  of  the  tow  has  knowl- 
edge that  the  tow  steers  badly,  he  must  keep 
vigilant  watch  on  her  and  be  ready  at  the 
slightest  indication  of  her  sheering  to  take 
proper  measures  to  control  her.  The  Express, 
1  Blatchf.  (U.  S.)  365,  8  Fed.  Cas.  No.  4,596, 
reversing  01c.  Adm.  258,  8  Fed.  Cas.  No. 
4,598. 

3.  The  F.  W.  Wheeler,  78  Fed.  Rep.  824,  47 
U.  S.  App.  368. 

A  steamer  was  held  in  fault  for  failure  to 
cut  her  tow  line  where,  having  collided  with  a 
sail  vessel,  her  tow  astern  on  a  six-hundred 
foot  hawser  also  collided  with  the  sail  vessel. 
The  Iron  Chief,  (C.  C.  A.)  63  Fed.  Rep.  289. 

Where  the  Channel  Becomes  More  Tortuous  or 
Difficult,  and  other  vessels  are  approaching,  she 
should  take  that  position  in  the  river  which 
may  best  allow  them  to  pass  her,  moderate  her 
speed,  and  stand  ready  in  case  of  emergency  to 
cast  off.  Flannery  The  Ontario,  1  Am.  L.J. 
N.  S.  436,  9  Fed.  Cas.  No.  4,856. 

4.  Duty  to  Stop.  —  A  tug  is  not  in  fault  in  not 
stopping  and  backing  when  danger  of  collision 
is  apparent,  where  its  effect  would  be  to  lose 
steerage  way  and  control  of  the  tow.  The  Alle- 
ghany, 9  Wall.  (U.  S.)  522,  affirming  1  Biss.  (U. 
S.)  497,  1  Fed.  Cas.  No.  204,  2  Biss.  (U.  S.)  29, 
1  Fed.  Cas.  No.  205  ;  The  Charlotte,  51  Fed. 
Rep.  455- 

5.  Duty  to  Keep  Control  of  Tow.  —  The  Steam- 
ship Pennsylvania.  3  Ben.  (U.  S.)  215,  19  Fed. 
Cas.  No.  10,946. 

6.  Hern  v.  The  Anthracite,  12  Fed.  Cas.  No. 
6,4:2. 

7.  The  Alpha,  27  Fed.  Rep.  759. 

8.  The  Syracuse.  84  Fed.  Re^  1005. 

9.  The  prevalence  of  a  high  wind  which  was 
the  general  cause  of  the  accident  in  thwarting 
the  calculations  of  the  pilots  is  no  excuse  where 


it  existed  when  the  vessels  started  out.  The 
C.  P.  Raymond,  26  Fed.  Rep.  281. 

10.  The  Nicholson,  28  Fed.  Rep.  894. 

11.  Signals. — The  Whitney,  77  Fed.  Rep.  1001  ; 
The  Mount  Hope,  79  Fed.  Rep.  119,  affirming 
84  Fed.  Rep.  910,  50  U.  S.  App.  282;  The 
Harold,  84  Fed.  Rep.  698. 

The  tug  owes  no  duty  to  the  vessel  towed 
astern  having  a  pilot  aboard  to  signal  to  her 
the  presence  of  a  vessel  at  anchor,  which  the 
tug  has  ported  in  due  season  to  avoid,  though 
the  tow  continues  to  hang  on  her  port  quarter. 
The  Invertrossachs,  (C.  C.  A.)  59  Fed.  Rep.  194. 

12.  Care  in  Navigation  of  Tow.  —  The  America, 
(C.  C.  A.)  102  Fed.  Rep.  768. 

13.  Must  Follow  Tug.  —  The  Jane  Bacon,  27 
W.  R.  35  ;  The  Doris  Eckhoff,  1  U.  S.  App. 
129,  reversing  32  Fed.  Rep.  555.  41  Fed.  Rep. 
156;  The  Maria  Martin,  12  Wall.  (U.  S.)  31, 
affirming  2  Biss.  ( U.  S.)  41.  16  Fed.  Cas.  No. 
9,079 ;  The  Tug  Brothers,  2  Biss.  (U.  S.)  104, 
4  Fed.  Cas.  No.  1,969:  New  York,  etc.,  Ferry 
Co.  v.  The  Steam-Tug  Adriatic,  1  Fed.  Rep. 
349;  The  Ciampa  Emilia,  53  Fed.  Rep.  155,  3 
U.  S.  App.  320,  affirming  46  Fed.  Rep.  866; 
The  Invertrossachs,  (C.  C.  A.)  59  Fed.  Rep. 
194,  modifying  55  Fed.  Rep.  683  ;  The  Owego. 
71  Fed.  Rep.  537;  The  F.  W.  Wheeler,  78  Fed. 
Rep.  824,  47  U.  S.  App.  368;  The  Harold.  84 
Fed.  Rep.  698;  The  Albert  N.  Hughes,  (C.  C. 
A.)  92  Fed.  Rep.  525;  The  Doris,  108  Fed.  Rep. 
552. 

In  the  changes  and  diverse  currents  of  river 
navigation  more  or  less  sheering  of  a  tow  is 
unavoidable,  and  the  tow  cannot  be  held  liable 
for  a  collision  caused  by  her  sheer  unless  it 
appears  that  the  same  could  have  been  avoided 
by  proper  care  and  precaution.  The  Baker,  106 
Fed.  Rep.  87. 

14.  The  Steamboat  Herald.  8  Ben.  (U.  S.) 
263,  11  Fed.  Cas.  No.  6.392:  The  Sagua  v.  The 
Grace,  42  Fed.  Rep.  461. 
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for  all  emergencies,1  and  when  brought  into  risk  of  collision  by  her  tug  must 
do  all  that  prudence  would  dictate  to  avoid  the  collision  by  the  use  of  her 
helm.2  And  she  must  be  ready  to  cast  off  or  cut  her  hawser  and  sheer  out 
of  danger  if  possible.3  But  the  same  degree  of  vigilance  in  watching  the 
approach  of  other  vessels  is  not  required  of  the  tow  as  is  required  of  the  tug.4 

5.  Equipment  of  Tug.  — The  tug  must  have  sufficient  power  to  control  her 
tow  during  the  ordinary  exigencies  of  the  navigation,5  and  to  handle  her 
tow  easily  and  promptly  so  as  to  avoid  vessels  under  sail.6  The  state  of  the 
tide,  and  the  wind,  are  to  be  regarded,  because  these  may  be  such  as  materially 
to  impair  her  effective  power.7  The  tug  must  also  be  provided  with  anchors 
sufficient  to  hold  her  tows  where  her  power  is  not  sufficient  to  control  them 
in  a  sudden  squall.8 

6.  Equipment  of  Tow.  —  It  has  been  said  that  the  tow  must  furnish  suitable 
and  sufficient  means  to  enable  the  tug  to  tow  her  safely,  and  if  an  accident 
happens  by  reason  of  her  failure  in  this  regard  she  alone  is  responsible.9 
But  as  against  third  vessels  it  seems  to  be  the  better  rule  that  the  tug  is 
responsible  for  the  means  employed,  and  must  see  that  they  are  reasonably 
safe  and  adequate  for  the  purpose  10  She  is  in  fault  as  against  innocent  third 
vessels  in  towing  a  vessel  which  is  unmanageable,11  though  the  tow  under  such 
circumstances  is  also  in  fault.12 

7.  Making  Up  Tow  —  a.  Making  Up  and  Getting  under  Way.  —  The 
tug  is  entitled  to  an  undisturbed  use  of  a  sufficient  area  of  water  to  execute 
her  movements  in  getting  her  tow  in  shape  and  in  getting  under  way.  But 


1.  The  Harold,  84  Fed.  Rep.  703. 

2.  General   Duty  to   Avoid   Collision.  —  The 

James  M.  Thompson,  12  Fed.  Rep.  189;  The 
America,  (C.  C.  A.)  102  Fed.  Rep.  768. 

3.  Must  Be  Prepared  to  Cast  Off. —  The  Ludvig 
Holberg,  36  Fed.  Rep.  914;  The  Isaac  H.  Till- 
yer,  101  Fed.  Rep.  478;  The  America,  102  Fed. 
Rep.  767,  42  C.  C.  A.  617. 

It  is  the  duty  of  the  vessel  in  tow  in  fre- 
quented waters  to  have  the  tow  rope  fast  in 
such  a  way  that  it  may  be  slipped  or  cut  to  pre- 
vent a  collision.    The  Jane  Bacon,  27  W.  R.  35. 

4.  Degree  of  Vigilance.  —  The  Excelsior,  12 
Fed.  Rep.  195. 

5.  Power  of  Tug.  —  Chase  v.  Crary,  (U.  S. 
Dist.  Ct.)  24  How.  Pr.  (N.  Y.)  159,  5  Fed.  Cas. 
No.  2626  ;  Burgess  v.  Beebe,  3  La.  Ann.  668. 

6.  Tugs  which  undertake  to  tow  large  floats 
should  be  of  sufficient  power  to  handle  the 
floats  easily  and  promptly,  and  able  to  avoid 
sailing  vessels  when  they  are  met  in  the  course 
of  their  navigation  about  the  harbor.  The 
Howard  Carroll,  41  Fed.  Rep.  160. 

7.  Flannery  v.  The  Ontario,  1  Am.  L.  J.  N. 
S.  436,  i)  Fed.  Cas.  No.  4,856. 

8.  Anchors.  —  At  a  season  of  the  year  when 
violent  squalls  are  not  infrequent,  a  tug  with  car 
floats  in  tow  was  held  in  fault  for  failure  to 
provide  anchors  sufficient  to  prevent  the  floats 
drifting  against  moored  vessels  on  encountering 
a  squall  too  heavy  for  the  tug  to  breast.  Had- 
den  v.  The  J.  II.  Rutter,  35  Fed.  Rep.  365. 

9.  Equipment  of  Tow. — The  Cascade,  73  Fed. 
Rep.  270. 

Defective  Towing  Chock.. —  Where  a  towing 
chock  gave  way  when  the  tug  pulled  hard  to 
overcome  a  sheer,  the  tow  was  held  solely  in 
fault  for  a  resulting  collision.  The  Cascade, 
73  Fed.  Rep.  270. 

Where  a  tow  broke  adrift  from  a  tug  through 
the  carrying  away  of  a  defective  bitt  to  which 
the  hawser  was  fastened,  and  collided  with  a 


vessel  properly  moored,  it  was  held  that  the 
burden  was  on  the  owners  of  the  tow  to  show 
that  they  were  not  guilty  of  negligence  in  not 
discovering  the  defect.  Parker  v.  New  York,  9 
N.  Y.  App.  Div.  518. 

10.  Liability  of  Tug.— The  Ben  Hpoley,  6  Fed. 
Rep.  318.  In  this  case  the  tow  was  moved  from 
the  pier  against  the  protest  of  her  officers,  to 
enable  the  tug  to  move  another  vessel. 

A  tug  is  chargeable  with  fault  in  towing  a 
vessel  by  lines  fastened  to  cleats  on  the  tow  so 
loose  as  to  require  her  to  stop  and  ease  the 
lines  when  other  steamers  are  passing.  The 
Steamboat  Northfield,  4  Ben.  (U.  S.)  112,  18 
Fed.  Cas.  No.  10,326,  affirmed  154  U.  S.  629. 

11.  The  Nicholson,  28  Fed.  Rep.  889. 
A  tug  is  not  in  fault  in  going  to  the  rescue 

of  a  disabled  ferry  boat  in  a  dense  fog  and 
taking  her  in  tow  alongside,  and  in  attempting 
to  tow  her  alongside,  though  the  disabled  con- 
dition of  the  ferry  boat  caused  her  to  sheer  and 
to  carry  the  tug  against  the  masts  of  a  sunken 
steamboat  and  injure  the  latter.  The  Edwin 
Hawley,  41  Fed.  Rep.  606. 

The  fact  that  the  tow  is  known  to  steer  badly 
casts  the  burden  on  the  tug  of  proceeding  with 
increased  caution.  The  Nettie,  35  Fed.  Rep. 
6iS. 

12.  Liability  of  Tow.  —  A  tow  is  in  fault  if,  in 
threatening  weather,  she  enters  a  narrow  fair- 
way filled  with  vessels  with  her  head  sails  insuf- 
ficiently secured,  which  at  times  renders  her 
unmanageable.  The  Nicholson,  28  Fed.  Rep. 
889. 

It  has  been  held  that  the  rules  of  the  in- 
spectors throw  the  duty  of  seeing  that  a  boat 
in  tow  has  a  light,  upon  the  tug  and  not  on  the 
boat,  and  there  is  no  such  duty  on  the  part  of 
the  tow  to  have  a  light  that  the  failure  to  have 
one  constitutes  negligence  on  the  part  of  the 
tow  as  regards  the  tug.  The  Steam-Tug  GorgBS, 
10  Ben.  (U.  S.)  541,  10  Fed.  Cas.  No.  5,622. 
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she  must  exercise  great  care  to  avoid  injuring  passing  vessels  or  vessels  lying 
at  rest  near  her.1 

b.  Arranging  Tows.  —  Where  more  than  one  vessel  is  towed  it  is  the 
duty  of  the  master  of  the  tug  to  make  up  the  tow,  and  he  is  entitled  to 
exercise  his  judgment  in  that  respect.3  In  arranging  the  order  of  vessels  in 
tow,  regard  should  be  had  to  dangers  incident  to  any  portion  of  the  route 
covered  by  the  undertaking.3  In  passing  through  the  channel  of  St.  Clair 
flats  the  vessel  of  heaviest  draft  should  be  placed  last.4  The  tug  must  so 
arrange  her  tows  as  not  to  obstruct  navigation.5  But  in  narrow  channels  it  is 
not  a  fault  to  tow  a  vessel  alongside  instead  of  at  the  end  of  the  hawser.6 

c.  Length  of  Tow.  —  There  being  no  special  regulations  in  the  United 
States  as  to  the  length  of  tows,  and  the  practice  of  towing  on  long  hawsers 
being  notorious  and  long  continued,  the  courts  have  not  generally  considered 
it  within  their  province  to  condemn  such  tows,  but  the  tugs  in  such  cases  have 
been  held  to  a  degree  of  care  commensurate  with  the  increased  risk  arising 
therefrom.7  However,  where  the  length  of  the  hawser  results  in  the  tow 
being  unmanageable  under  the  circumstances,  the  tug  has  been  held  to  be  in 


1.  Making  Up  and  Getting  under  Way.  —  The 

James  T.  Easton,  27  Fed.  Rep.  464;  The  Osce- 
ola, 33  Fed.  Rep.  719;  Phenix  Ins.  Co.  v.  The 
Quaker  City,  38  Fed.  Rep.  153;  The  Senator 
D.  C.  Chase,  (C.  C.  A.)  108  Fed.  Rep.  no. 

"Singling  Out."  —  The  Henry  A.  Crawford, 
68  Fed.  Rep.  939. 

Turning  Tow. —  It  being  customary  to  make 
up  tows  at  a  certain  point  in  a  river  and  then 
proceed  stern  foremost  down  the  river  to  a 
certain  point  where  the  tows  are  turned,  a  tug 
will  not  be  held  in  fault  for  so  doing,  though 
the  river  in  this  instance  was  found  so  crowded 
with  boats  that  the  tug  was  not  able  to  turn  her 
tows,  which  brought  about  a  collision  which 
would  have  been  avoided  had  the  tug  been 
moving  head  on.  The  Frank  Gilmore,  (C.  C. 
A.)  91  Fed.  Rep.  431. 

Tugs  Racing  for  Tow  —  In  the  case  of  steam 
tugs  each  endeavoring  to  be  the.  first  to  reach  a 
sailing  vessel  for  the  purpose  of  taking  off  her 
passengers  or  towing  her,  the  tug  which  first 
arrives  to  speak  for  the  employment  is  entitled 
to  its  position,  and  the  other  tug  must  see  to  it 
that  a  collision  between  them  is  avoided.  The 
R.  L.  Maybey,  4  Blatchf.  (U.  S.)  88,  20  Fed. 
Cas.  No.  11,870. 

The  one  approaching  the  wake  of  the  vessel's 
course  has  no  superior  right,  by  reason  of  that 
fact  alone,  to  speak  to  the  vessel  over  the  other 
tug,  which  is  approaching  from  another  direc- 
tion. The  R.  L.  Maybey,  4  Blatchf.  (U.  S.) 
88,  20  Fed.  Cas.  No.  11,870. 

Where  two  steam  tugs  approach  a  vessel  from 
different  directions  to  tender  their  services  to 
tow  her  into  port,  the  established  rules  are  that 
the  tug  following  the  wake  of  the  vessel  should 
come  up  on  her  starboard  quarter  and  slack  her 
engine,  so  as  not  to  pass  the  vessel,  and  that 
the  tug  coming  down  in  the  opposite  direction 
sh<  uld  round  to,  either  to  windward  or  leeward, 
so  as  to  head  the  same  way  as  the  vessel. 
Sturgis  v.  Clough,  21  How.  (U.  S.)  451. 

Where  two  vessels  racing  for  a  tow  ap- 
proached at  full  speed,  and  in  attempting  to  turn 
so  as  to  catch  the  tow  line  one  forced  the  other 
into  a  collision  with  the  sail  vessel,  it  was 
held  that  both  tugs  were  guilty  of  negligence 
and  were  responsible  for  the  injury.    Latham  v. 
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Hamilton,  etc.,  Co.,  63  Fed.  Rep.  856,  24  U.  S. 
App.  280,  reversing  The  Jesse  Spaulding,  50 
Fed.  Rep.  583. 

2.  Arrangement  of  Vessels  in  Tow.  —  The 
Sweepstakes,  Brown  Adm.  509,  23  Fed.  Cas. 
No.  13,687. 

3.  The  Sweepstakes,  Brown  Adm.  509,  23 
Fed.  Cas.  No.  13,687;  The  Zouave,  Brown  Adm. 
no,  30  Fed.  Cas.  No.  18,221. 

4.  The  Sweepstakes,  Brown  Adm.  509,  23 
Fed.  Cas.  No.  13,687;  The  Zouave,  Brown  Adm. 
no,  30  Fed.  Cas.  No.  18,221. 

5.  She  will  be  held  in  fault  for  so  arranging 
her  tows  alongside  in  a  narrow  and  tortuous 
channel,  that  the  tows  take  up  a  third  of  the 
channel,  as  where  a  steamboat  towing  on  the 
Schuylkill  river  had  three  boats  on  each  side 
of  her  and  four  astern  at  the  end  of  a  hawser. 
Flannery  v.  The  Ontario,  1  Am.  L.  J.  N.  S. 
436,  9  Fed.  Cas.  No.  4,856. 

6.  The  Charlotte,  51  Fed.  Rep.  435. 

It  is  not  a  fault  of  the  tug  to  tow  vessels 
stern  foremost  at  the  end  of  a  hawser  when 
moving  them  from  a  pier.  But  such  method  of 
towing  imposes  on  the  tug  additional  precau- 
tions. The  Steamtug  Edmund  Levy,  8  Ben. 
(U.  S.)  144,  8  Fed.  Cas.  No.  4,288. 

It  is  not  negligence  to  tow  mud-scows  astern 
in  the  harbor  of  New  York  in  ordinary  wind  and 
tide.    The  Emma  Kate  Ross,  43  Fed.  Rep.  608. 

The  Number  and  Size  of  the  Vessels  which  a 
tug  takes  in  tow  should  have  careful  relation 
to  her  power  of  regulating  their  movements 
and  to  the  nature  of  the  voyage,  the  number  of 
vessels  to  be  passed  or  encountered  by  the  way. 
and  the  facilities  of  the  particular  navigation. 
Flannery  v.  The  Ontario,  1  Am.  L.  J.  N.  S. 
436,  9  Fed.  Cas.  No.  4,856 ;  Hern  V.  The 
Anthracite,  12  Fed.  Cas.  No.  6,4:2. 

7.  Length  of  Tow.  —  St.  Louis,  etc.,  Transp. 
Co.  v.  U.  S.,  33  Ct.  CI.  251  ;  The  Josephine 

B.  ,  (C.  C.  A.)  58  Fed.  Rep.  813;  Towboat  No. 
1,  (C.  C.  A.)  74  Fed.  Rep.  906;  The  Gladiator. 
(C.  C.  A.)  79  Fed.  Rep.  445  :  The  Mt.  Hope,  (C. 

C.  A.)  84  Fed.  Rep.  910;  The  H.  M.  Whitney, 
(C.  C.  A.)  86  Fed.  Rep.  700;  The  Samuel  Dill- 
away,  (C.  C.  A.1  08  Fed.  Rep.  138.  See  as  to 
Thames  Rules,  Gadney  v.  Rough,  40  L.  T.  N.  S. 
258. 
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fault  under  the  special  circumstances.1  And  where  the  length  of  the  tow 
line  is  under  control  of  the  tow,2  or  where  the  tow  deliberately  permits  the 
use  of  too  long  a  tow  line,3  she  is  equally  liable  with  the  tug  for  injuries 
proximately  caused  thereby. 

d.  Fastenings.  —  Ordinarily  it  is  the  duty  of  the  tug  to  see  that  the  tow 
is  securely  attached.4  But  in  exceptional  cases,  as  where  the  tug  allowed  a 
vessel  adrift  from  another  tow  to  fasten  to  her  tow,5  or  where  the  master  of 
the  tug  did  not  know  that  a  third  boat  was  attached  or  designed  to  be  attached 
to  boats  which  he  had  agreed  to  tow,0  the  tug  is  not  responsible  for  the 
sufficiency  of  the  fastenings.  Towing  by  a  bridle  being  neither  uncommon 
nor  in  itself  unsafe,  such  method  will  not  be  condemned  by  the  courts.7 

8.  Leaving  or  Casting  Off  Tow.  —  The  tug  must  stand  by  her  tow  until  she 
reaches  a  place  of  safety  and  is  properly  moored,8  and  the  fact  that  the  tow 
was  abandoned  at  her  request  will  not  affect  the  liability  of  the  tug  as  to  third 
vessels.9  Where  in  the  course  of  the  voyage  it  is  necessary  temporarily  to 
moor  vessels  in  tow,  as  to  await  a  change  of  tide,  the  tug  must  see  that 
they  are  properly  disposed  and  fastened.10  She  must  not  desert  her  tow  at 
the  supreme  moment  of  peril  unless  she  can  excuse  her  action  by  the  most 
urgent  and  imperative  reasons.11  But  a  tow  which  acquiesces  in  her  abandon- 
ment by  the  tug  is  equally  in  fault  for  resulting  damages. 12  And  where  the 
tow  drops  her  tow  line  when  in  an  unmanageable  condition,  she  is  solely  lia- 
ble for  the  resulting  damages. 13 

9.  Liability  for  Damages  —  a.  Relation  of  Vessels.  —  Under  the  Early  Doc- 
trine the  tug  was  held  to  be  the  servant  of  the  vessel  in  tow,  and  under  the 
rule  of  respondeat  superior  the  tow  was  held  liable  for  all  faults  in  navigation. 11 


1.  Unnecessarily  Long  Hawser  in  narrow 
channel  during  a  freshet,  held  a  fault.  The 
Nettie,  35  Fed.  Rep.  615. 

A  tow  line  four  hundred  to  six  hundred  feet 
long  for  a  dredge  without  steering  power,  in 
crossing  a  fairway  in  calm  and  foggy  weather, 
held  unnecessarily  long  and  dangerous.  The 
City  of  Alexandria,  31  Fed.  Rep.  427. 

A  tug  entering  anchorage  grounds  on  a 
stormy  night,  with  a  tow  nearly  half  a  mile  long 
and  consequently  unmanageable,  was  held  in 
fault,  in  The  Minnie,  (C.  C.  A.)  100  Fed.  Rep. 
128. 

A  tug  with  a  tow  two-thirds  of  a  mile  long  in 
Chesapeake  bay  was  held  in  fault,  in  The  John 
H.  May,  52  Fed.  Rep.  882. 

A  length  of  hawser  which  brings  the  bow- 
sprit of  the  tow  within  forty  feet  of  the  stern 
of  the  tug  when  towing  on  Newtown  creek  held 
not  too  long.  Gray  v.  The  Steam-Tug  Jessie 
Russell,  5  Fed.  Rep.  639. 

2.  The  City  of  Alexandria,  31  Fed,  Rep.  427. 

3.  The  Nettie,  35  Fed.  Rep.  615. 

4.  Fastenings.  —  The  Sweepstakes,  Brown 
Adm.  509,  23  Fed.  Cas.  No.  13,687. 

5.  The  Uncle  Abe,  18  Fed.  Rep.  270. 

6.  Anglo-Australasian  Steam  Nav.  Co.  v. 
Cornell  Steam  Boat  Co.,  32  Fed.  Rep.  798. 

7.  The  Zouave,  00  Fed.  Rep.  440. 
It  is  not  negligence  to  tow  mud-scows  in  New 

York  harbor  by  a  hawser  attached  to  a  bridle 
under  ordinary  circumstances  of  wind  and  tide. 
The  Emma  Kate  Ross,  43  Fed.  Rep.  608. 

8.  Casting  Off  Tow.  —  Bowas  v.  Pioneer  Tow 
Line.  2  Sawy.  (U.  S.)  21.  3  Fed.  Cas.  No.  1,713. 

The  tug  was  held  liable  where  she  abandoned 
a  tow  without  lights  at  night,  adrift  in  a  stream 
for  upwards  of  an  hour.  The  Lyndhurst,  92 
Fed.  Rep.  681. 


Rep. 
Fed. 


No. 


9.  A  tug  assisting  another  tug  in  moving  a 
large  vessel  in  a  narrow  and  crowded  canal,  is 
negligent  in  leaving  the  tow  at  a  signal  from 
her,  before  the  vessel  is  brought  to  her  dock. 
The  Harry  E.  Packer,  76  Fed.  Rep.  601. 

10.  The  P.  I.  Nevius,  (C.  C.  A.)  67  Fed. 
158;  Hughes  v.  Pennsylvania  R.  Co.,  93 
Rep.  510. 

11.  The  Danforth,  84  Fed.  Rep.  1009. 

12.  Tyson  v.  The  Jason,  24  Fed.  Cas. 
14,317;  The  Harry  E.  Packer,  76  Fed.  Rep.  601. 

A  tow  which  allows  herself  to  be  cast  adrift 
in  a  tideway  with  a  sheer  towards  the  shore 
must  be  held  in  fault  for  collision  with  a  vessel 
moored  to  the  wharf,  and  the  latter  is  not  liable 
for  increased  damages  caused  by  her  anchor 
being  atrip  contrary  to  good  seamanship.  Wil- 
son v.  The  Envoy,  1  Phila.  (Pa.)  138,  8  Leg. 
Int.  (Pa.)  10,  30  Fed.  Cas.  No.  17,802. 

13.  The  Emma  Kate  Ross,  43  Fed.  Rep.  607. 
A  tow  cast  loose  to  make  a  landing  is  in  fault 

for  not  providing  and  handling  lines  on  which 
she  relies  to  stop  her  headway.  The  tow  can- 
not trust  to  the  persons  casually  on  the  wharf 
to  make  her  line  fast.  Bowas  v.  Pioneer  Tow 
Line,  2  Sawy.  (U.  S.)  21,  3  Fed.  Cas.  No. 
1,713. 

Breaking  Up  Tow.  —  It  is  customary  to  carry 
tows  safely  to  port  at  New  Orleans  without  di- 
viding them,  and  the  question  whether  a  tow 
should  have  stopped  and  broken  up  before  com- 
ing to  land  must  depend  upon  the  ability  of  the 
towboat  to  handle  her  barges  amid  the  circum- 
stances of  the  time.  St.  Louis,  etc.,  Transp. 
Co.  v.  U.  S..  3.1  Ct.  CI.  251. 

14.  Relation  of  Vessels. — The  Cleadon,  14  Moo. 
P.  C.  92,  Lush.  158.  4  L.  T.  N.  S.  157  ;  The  Duke 
of  Sussex,  t  W.  Rob.  270  ;  The  Palmetto,  1  Biss. 
(U.  S.)   140,   18  Fed.  Cas.   No.  10,699;  The 
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In  the  United  states  this  is  no  longer  the  rule,  and  it  is  now  well  settled  that 
a  tug  under  the  ordinary  towage  contract  is  not  the  agent  or  servant  of  the 
tow  in  the  performance  of  the  service,  but  is  an  independent  contractor,  and 
consequently  the  tow  is  not  liable  under  the  rule  respondeat  superior  for  any 
loss  occasioned  by  the  faulty  navigation  of  the  tug,  but  each  is  liable  for 
its  own  negligence,  and  not  for  that  of  the  other.1  Where  the  officers  and 
crew  of  the  tow,  as  well  as  the  officers  and  crew  of  the  tug,  participate  in  the 
navigation  of  the  vessels,  and  a  collision  with  another  vessel  ensues,  the  tug 
alone  or  the  tow  alone,  or  both  jointly,  may  be  liable  for  the  consequences 
according  to  the  circumstances,  as  the  one  or  the  other,  or  both  jointly,  were 
either  deficient  in  skill  or  were  culpably  inattentive  or  negligent  in  the 
performance  of  their  duties.3 

in  England  the  question  is  complicated  by  the  compulsory  pilotage  law  and 
the  decisions  thereunder.  The  tow  being  generally  in  charge  of  a  licensed 
pilot,  both  vessels  are  under  his  direction  and  control,  and  faults  in  the  navi- 
gation are  considered  faults  in  the  tow,  particularly  where  the  pilot  failed  to 
give  proper  orders  or  any  orders,3  or  to  warn  the  tug.4  The  cases  are  in 
conflict  on  the  question  whether  the  tow  is  liable  where  the  tug  without 
warning  suddenly  makes  a  wrong  manoeuvre  and  brings  the  tow  in  collision 
with  another  vessel,  but  the  weight  of  authority  would  seem  to  exempt  the 
tow  from  liability  in  such  case.5  These  rules  are  illustrated  in  the  cases 
hereinafter  cited  in  this  section. 

b.  INJURY  to  Tow  —  (i)  Liability  of  Tug.  —  It  is  held  in  this  country 
that  though  the  navigation  is  in  charge  of  a  pilot  aboard  the  tow,  the  tug,  in 
the  absence  of  directions  given  to  its  master  by  such  pilot,  is  bound  as  against 
the  tow  to  keep  the  tow  clear  of  vessels  having  the  right  of  way,6  and  is 


Steam  Tug  Sampson,  3  Wall.  Jr.  (C.  C.)  14,  21 
Fed.  Cas.  No.  12,280. 

1.  Each  Liable  for  Its  Own  Negligence.  —  The 

Niagara,  1  U.  S.  App.  663;  The  Virginia  Ehr- 
man,  97  U.  S.  309  ;  Cushing  v.  The  Ship  John 
Fraser,  21  How.  (U.  S.)  184;  Sturgis  v.  Boyer, 
24  How.  (U.  S.)  no;  The  Belknap,  2  Lowell 
(U.  S.)  281,  3  Fed.  Cas.  No.  1,244;  The  Frank 
Moffat,  2  Flipp.  (U.  S.)  291,  9  Fed.  Cas.  No. 
5,060;  Sproul  v.  Hemmingway,' 14  Pick.fMass.)  1. 

2.  Sturgis  v.  Boyer,  24  How.  (U.  S.)  121  ; 
The  Maria  Martin,  12  Wall.  (U.  S.)  44;  The 
Express,  1  Blatchf.  (U.  S.)  365,  8  Fed.  Cas.  No. 
4,596;  Sproul  v.  Hemmingway,  14  Pick. 
(Mass.)  5. 

The  Simple  Rule  of  the  English  Law  is  not 

capable  of  application  in  the  United  States.  In 
the  first  place  the  usual  course  of  business  here 
is  for  the  tugboat  to  take  the  actual  charge  of  the 
navigation,  and  whatever  faults  are  committed 
are  usually  by  her  officers  or  crew.  Besides 
this  a  very  considerable  part  of  the  towing  is 
done  on  the  great  rivers  such  as  the  Hudson  and 
the  Mississippi,  where  the  tow  often  consists  of 
many  vessels  belonging  to  different  owners. 
The  Belknap,  2  Lowell  (U.  S.)  281,  3  Fed.  Cas. 
No.  1,244. 

3.  Rule  in  England.  —  Though  the  tug  was  to 

blame  for  attempting  to  tow  a  vessel  across  the 
bows  of  another,  it  was  held  that  the  owners 
of  the  tow  could  not,  on  account  of  the  neglect 
of  the  pilot  to  give  proper  orders,  recover 
against  the  tug  damages  in  respect  of  the  colli- 
sion.   The  Energy,  L.  R.  3  A.  &  E.  49. 

4.  A  tug  with  a  vessel  in  tow  on  a  long 
hawser  at  sea  came  into  collision  with  another 
vessel,  which  was  seriously  injured  by  the  tug, 
but  not  injured  by  the  vessel  in  tow.    The  col- 
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lision  might  have  been  avoided  had  there  been 
a  good  lookout  on  the  vessel  in  tow,  and  had  she 
warned  the  tug  that  the  latter  was  in  danger  of 
collision  by  continuing  on  her  course;  and  it 
was  held  that  the  owners  of  the  vessel  in  tow 
were  liable.  The  Niobe,  13  P.  D.  55;  The 
Bianca,  8  P.  D.  91,  52  L.  J.  Adm.  56;  The  Ti- 
conderoga,  Swabey  215. 

5.  Tow  Not  Liable  for  Negligence  of  Tug.  — 
The  Stormcock,  5  Asp.  M.  Cas.  470  ;  The  Isca, 
»2  P.  D.  34;  The  Niobe,  13  P.  D.  55.  Contra, 
The  Sinquosi,  5  P.  D.  241. 

In  The  Mary,  5  P.  D.  16,  it  was  said  that  the 
rule  that  the  tug  and  the  vessel  she  has  in  tow 
are  to  be  regarded  as  one  vessel  has  only  been 
laid  down  for  the  purpose  of  rendering  a  ship 
in  tow  subject  to  the  rules  of  navigation  appli- 
cable to  steamers  ;  in  that  way  only  can  they  be 
treated  as  one  vessel. 

In  the  Quickstep,  IS  P.  D.  1  96,  the  doctrine 
of  Sturgis  v.  Boyer,  24  How.  (U.  S.)  122,  was 
approved,  and  it  was  held  that  no  general  rule 
can  be  laid  down  as  to  the  liability  of  a  vessel 
in  tow  for  a  collision  between  it  and  a  third 
vessel  occasioned  by  the  negligence  of  those  on 
board  the  tug.  Whether  the  relation  of  master 
and  servant  exists  between  the  owners  of  the 
vessel  in  tow  and  the  crew  of  the  tug,  so  as  to 
make  the  former  liable,  depends  upon  the  cir- 
cumstances of  each  case.  Unless  that  relation 
exists,  considerations  of  expediency  cannot  avail 
to  impose  liability  on  the  vessel  in  tow.  A 
similar  holding  was  made  in  Union  Steamship 
Co.  v.  The  Aracan.  I..  R.  6  P.  C.  127. 

6.  Liability  of  Tug  for  Injury  to  Tow.  —  The 
Ship  Civilta.  6  Ben.  (U.  S.)  300.  5  Fed.  Cas.  No. 
2,775  :  The  Steamtug  U.  S.  Grant,  7  Ben.  (U. 
S.)  195,  28  Fed.  Cas.  No.  16,803. 
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liable  where  the  injury  was  in  part  caused  by  her  violation  of  a  rule  of  navi- 
gation.1   And  conversely,  where  the  tug  is  free  from  fault  she  is  not  liable.3 

(2)  Liability  of  Other  Vessels  in  Tow.  —  One  vessel  in  a  tow  may  be  liable 
to  others  in  the  same  tow  for  injuries  caused  by  want  of  care  in  navigation,3 
but  a  vessel  without  fault  is  not  liable  merely  because  she  collides  with  and 
injures  another.4 

(3)  Liability  of  Third  Vessels.  —  A  third  vessel  is  not  liable  to  the  tow  for 
a  loss  caused  by  a  collision  due  solely  to  the  fault  of  the  tug  in  failing  to 
conform  to  the  rules  of  navigation.5 

c.  Injury  to  Third  Vessels  —  (i)  Liability  of  Tug.  — A  tug  which  is 
herself  free  from  any  fault  of  navigation  in  the  duty  she  owes  to  other  vessels 
and  her  tow  is  not  liable  for  injuries  caused  by  the  tow.6  But  where  guilty 
of  any  fault  contributing  to  the  collision,  she  is  liable,'  and  it  is  no  defense 
that  she  was  acting  under  orders  of  the  pilot  of  the  tow,8  or  that  the  tow  by 
proper  care  might  have  avoided  the  collision.9  The  towing  vessel  will  be 
held  in  fault  as  against  a  third  vessel  for  towing  a  vessel  which  displays  the 
wrong  lights.10 

(2)  Liability  of  Tow.  —  Where  the  direction  of  navigation  is  solely  in 
charge  of  the  master  of  the  tug,  the  tow  cannot  be  made  liable  for  the  conse- 
quences of  improper  navigation  of  the  tug  in  which  she  did  not  willingly 
take  part. 11    But  notwithstanding  the  general  responsibility  of  the  tug,  the 


1.  The  Charles  Allen,  11  Fed.  Rep.  317. 

2.  The  B.  B.  Saunders,  25  Fed.  Rep.  727,  re- 
versing 19  Fed.  Rep.  118. 

Where  the  relative  weight  of  a  tug  and  a  canal 
boat  towed  alongside  is  such  that  the  tiller  of 
the  canal  boat  would  control  both,  and  it  is  in 
charge  of  a  man  put  there  by  the  master  of  the 
canal  boat,  the  tug  is  not  liable  to  the  canal 
boat  for  a  collision  caused  by  negligent  steer- 
ing. Bissell  v.  The  Steam-Tug  Alexander,  3 
Fed.  Rep.  671. 

3.  Liability  Between  Vessels  in  Tow.  —  Hodg- 
kinson  v.  Fernie,  2  C.  B.  N.  S.  415,  89  E.  C.  L. 
415,  26  L.  J.  C.  PI.  217,  3  Jur.  N.  S.  818.  And 
see  Fletcher  v.  Braddick,  2  B.  &  P.  N.  R.  182, 
9  Rev.  Rep.  633. 

A  vessel  in  tow  will  be  held  in  fault  as  to  an- 
other towed  astern  where  because  of  the  trim 
of  her  sails  she  becomes  unmanageable  and 
broaches  to  on  a  sudden  squall  coming  up,  and 
the  rearmost  vessel  collides  with  her.  Law  v. 
Baker,  26  Fed.  Rep.  164. 

4.  Harris  v.  Anderson,  14  C.  B.  N.  S.  499, 
108  E.  C.  L.  499. 

5.  Liability  of  Third  Vessel. — The  Steamtug  U. 
S.  Grant,  7  Ben.  (U.  S.)  195,  28  Fed.  Cas.  No. 
16.803. 

6.  Liability  of  Tug  to  Third  Vessel.  —  A  tug 

acting  as  the  mere  helper  of  another  tug  is  not 
liable  for  a  collision  to  which  she  did  not  con- 
tribute.   The  Connecticut,  103  U.  S.  710. 

Where  a  tug  helping  a  steamer  to  her  wharf, 
acting  wholly  under  direction  of  the  steamer, 
is  not  guilty  of  any  independent  act  of  negli- 
gence, she  is  not  answerable  for  injuries  caused 
by  the  steamer  pressing  against  vessels  at  the 
wharf.    Car  Float  No.  4,  89  Fed.  Rep.  877. 

7.  The  Stormcock,  53  L.  T.  N.  S.  53,  5  Asp. 
M.  Cas.  470. 

8.  The  Mary,  5  P.  D.  14,  48  L.  J.  Adm.  66, 
41  L.  T.  N.  S.  351,  28  W.  R.  95  ;  The  Belknap, 
2  Lowell  (U.  S.)  281,  3  Fed.  Cas.  No.  1,244; 
Marshall  v.  Marshall.  16  Fed.  Cas.  No.  9,1286; 
The  R.  B.  Forbes,  1  Sprague  (U.  S.)  328,  20 


Fed.  Cas.  No.  11,598;  The  Steamtug  Rescue, 
2  Sprague  (U.  S.)  16,  20  Fed.  Cas.  No.  11,708. 

9.  The  Ben  Hooley,  6  Fed.  Rep.  318. 
Where  the  tug  is  navigated  so  unskilfully  that 

the  tow  is  brought  into  collision  with  another 
vessel  it  is  no  defense  to  the  tug  that  the  injury 
was  in  fact  caused  by  a  wooden  fender  put  out 
by  the  vessel  run  into  to  ease  the  shock.  The 
Steamer  New  Philadelphia,  1  Black  (U.  S.)  62. 

A  Tug  Towing  a  Burning  Vessel  from  a  wharf 
in  an  attempt  to  beach  her  was  held  guilty  of 
negligence  in  using  a  hempen  hawser  which, 
burning  off,  set  the  vessel  adrift,  resulting  in 
injuries  to  an  anchored  vessel.  The  Clarita, 
23  Wall.  (U.  S.)  i,  affirmed  5  Ben.  (U.  S.)  375, 
5  Fed.  Cas.  No.  2,788. 

10.  The  Mary  Hounsell,  4  P.  D.  204,  48  L.  J. 
Adm.  54,  40  L.  T.  N.  S.  368. 

11.  Liability  of  Tow  to  Third  Vessels.  —  Union 
Steamship  Co.  v.  The  Aracan,  L.  R.  6  P.  C.  127, 
43  L.  J.  Adm.  30;  The  Quickstep,  15  P.  D.  196, 
59  L.  J.  Adm.  65  ;  The  Doris  Eckhoff,  1  U.  S. 
App.  129;  Cushing  v.  The  Ship  John  Fraser,  21 
How.  (U.  S.)  184;  Sturgis  v.  Boyer,  24  How. 
(U.  S.)  no;  The  Belknap,  2  Lowell  (U.  S.) 
281,  3  Fed.  Cas.  No.  1,244;  The  Chicago,  78 
Fed.  Rep.  819;  Young  v.  Ship  Princess  Royal, 
22  La.  Ann.  388,  2  Am.  Rep.  731  ;  Clapp  v. 
Stanton,  20  La.  Ann.  495,  96  Am.  Dec.  417; 
Sproul  -'.  Hemmingway,  14  Pick.  (Mass.)  1. 

Landing  at  a  Wharf.  —  The  Southwest,  2 
Flipp.  (U.  S.)  79.  22  Fed.  Cas.  No.  13,191. 

Towing  Stern  Foremost  —  The  Steamtug  Ed- 
mund Levy,  8  Ben.  (U.  S.)  144,  8  Fed.  Cas. 
No.  4.288. 

A  Floating  Derrick  having  no  motive  power 
in  tow  of  a  tug  is  not  answerable  for  a  collision 
caused  by  her  drifting  against  a  moored  vessel. 
Williams  v.  The  Vanderbilt,  29  Fed.  Cas.  No. 
I7.742. 

Speed.  —  A  tow  which  is  itself  without  fault 
is  not  liable  for  damages  resulting  from  a  col- 
lision caused  by  the  fault  of  the  tug  in  towing 
her  into  a  harbor  at  too  great  speed.  WesthorT 
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tow  also  is  bound  to  be  vigilant  in  the  use  of  all  proper  means  at  her  com- 
mand to  avoid  collision.1  And  the  tow  is  liable  where  she  might  have  pre- 
vented a  collision  by  timely  action  in  the  management  of  her  own  helm,2 
or  where  she  consented  to  the  navigation  at  such  time  or  under  such 
conditions  as  to  make  it  dangerous,  thereby  contributing  to  a  collision,3  or 
employed  a  motive  power  which  was  in  an  unseaworthy  condition,  not  being 
properly  manned.1  But  the  tow  is  not  in  fault  in  following  her  tug  on  a 
course  in  violation  of  the  rules  of  navigation  in  view  of  the  well-settled  rule 
which  requires  vessels  in  tow  to  conform  their  movements  to  those  of  the  tug.5 
Where  the  navigation  is  in  charge  of  the  pilot  on  board  of  the  tow,  and 
a  collision  occurs  wholly  or  partly  through  his  fault  either  in  giving  or  in 
failing  to  give  directions,  the  tow  is  liable.6  But  the  tow  is  not  chargeable 
with  the  fault  of  the  tug  in  not  carrying  the  proper  towing  lights,7  or  in  wrong- 
fully signaling  to  an  approaching  vessel  in  a  narrow  channel  to  go  ahead.* 

d.  JOINT  LIABILITY — Of  Tug  and  Third  Vessel. —  The  rule  at  law  permitting 
the  party  injured  by  the  concurring  negligent  acts  of  two  or  more  wrongdoers 
to  proceed  against  all  of  them  jointly,  or  any  one  of  them  severally,  and 
recover  his  entire  damages,  obtains  also  in  admiralty,  and  the  owners  of  an 
innocent  tow  or  the  cargo  may  resort  to  either  or  both  of  the  offenders  for  his 
whole  loss.9  A  contributing  fault  of  her  tug  will  not  prevent  the  tow,  which 
is  herself  free  from  fault,  from  recovering  her  whole  loss  against  a -third  vessel 
guilty  of  a  fault  contributing  to  the  collision,  where  the  tug  is  not  a  party  to 
the  suit.10 

Of  Tug  and  Tow.  —  Both  tug  and  tow  will  be  held  liable  for  a  collision  with  a 
third  vessel  where  each  is  guilty  of  a  contributing  fault.11 

10.  Presumptions  and  Burden  of  Proof.  —  When  a  vessel  is  in  tow  of  a  tug 
and  runs  into  another  vessel  which  is  in  no  fault,  the  tug,  as  against  third 


v.  The  Bark  Oluf,  3  Woods  (U.  S.)  667,  29  Fed. 
Cas.  No.  17,449. 

Rafts.  —  The  boat  furnishing  the  motive  and 
directing  power,  having  the  pilot  in  the  pilot 
house,  and  giving  the  signals  to  the  crew,  must 
be  held  responsible  for  the  proper  management 
of  a  raft  in  tow.  The  fact  that  the  expenses  of 
the  boat  and  its  officers  were  charged  to  the 
raft,  and  that  the  owners  of  the  raft  employed 
the  boat,  is  not  material.  The  W.  H.  Clark,  5 
Biss.  (U.  S.)  295,  29  Fed.  Cas.  No.  17,482. 

1.  Vigilance  Required  of  Tow.  — The  Virginia 
Ehnnan,  97  U.  S.  309 ;  The  Civilta,  103  U.  S. 
699  ;  The  Harold,  84  Fed.  Rep.  702. 

2.  The  Doris  Eckhoff,  1  U.  S.  App.  135;  The 
Virginia  Ehrman,  97  U.  S.  309. 

3.  The  City  of  Alexandria,  31  Fed.  Rep.  427; 
The  Mabey,  14  Wall.  (U.  S.)  204. 

4.  The  Coleman,  Brown  Adm.  456,  6  Fed. 
Cas.  No.  2,981. 

5.  Following  Course  Taken  in  Violation  of  Rules. 
—  The  Doris  Eckhoff,  1  U.  S.  App.  137;  The 
Galileo,  28  Fed.  Rep.  469. 

6.  Negligence  of  Pilot  of  Tow.  —  The  Energy, 
L.  R.  3  A.  &  E.  49;  The  Niobe,  13  P.  D.  55; 
The  Doris  Eckhoff,  1  U.  S.  App.  135;  The  Vir- 
ginia Ehrman,  97  U.  S.  309;  The  Civilta,  103 
U.  S.  699;  Sturgis  v.  Boyer,  24  How.  (U.  S.) 
110;  The  Carolus,  2  Curt.  (U.  S.)  69,  5  Fed. 
Cas.  No.  2,424 ;  The  Bark  Emilie,  2  Ben.  (U. 
S.)  416,  8  Fed.  Cas.  No.  4,450;  The  C.  P.  Ray- 
mond, 26  Fed.  Rep.  281  ;  The  Maggie  S.  Hart. 
38  Fed.  Rep.  765 ;  The  Harold,  84  Fed.  Rep. 
703- 

7.  Towing  Lights. —  The  Steamer  Alabama,  1 
Ben.  (U.  S.)  476,   1   Fed.  Cas.  No.  122,  11 
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Blatchf.  (U.  S.)  482,  1  Fed.  Cas.  No.  123,  af- 
firming 92  U.  S.  695. 

8.  Signals. —  Miller  v.  The  Argonaut,  37  Fed. 

Rep.  910. 

9.  Joint  Liability  —  Of  Tug  and  Third  Vessel.— 

The  Atlas,  93  U.  S.  302  ;  The  Alabama,  92  U. 
S.  695  ;  Chase  v.  Crary,  (U.  S.  Dist.  Ct.)  24 
How.  Pr.  (N.  Y.)  159,  5  Fed.  Cas.  No.  2,626; 
The  A.  Demerest,  25  Fed.  Rep.  921  ;  The  Silica 
v.  The  Lord  Worden,  27  Fed.  Rep.  467 ;  The 
Franconia,  16  Fed.  Rep.  151  ;  The  J.  B.  King, 
106  Fed.  Rep.  980. 

10.  Contributing  Fault  of  Tug.  —  The  Atlas,  93 
U.  S.  302  ;  The  E.  A.  Packer,  14  U.  S.  App.  684  ; 
The  Charles  Allen,  11  Fed.  Rep.  317;  The 
Franconia,  16  Fed.  Rep.  149. 

11.  Joint  Liability  of  Tug  and  Tow.  —  Sturgis  v. 
Boyer,  24  How.  (U.  S.)  no;  The  Moonlight, 
50  Fed.  Rep.  478. 

Thus  in  the  case  of  a  vessel  in  tow  Raving  on 
board  a  pilot  in  charge  of  the  navigation  of  both 
vessels,  brought  in  collision  with  a  sail  vessel 
which  holds  her  course,  both  tug  and  tow  were 
held  liable,  the  tug  because  responsible  for  the 
general  navigation,  and  the  tow  for  failure  of 
her  pilot  to  give  necessary  directions  to  the  tug, 
when  he  saw,  or  ought  to  have  seen,  that  no  pre- 
cautions were  taken  by  the  tug  to  avoid  the  ap- 
proaching danger.  The  Civilta,  103  U.  S.  690. 
affirming  6  Ben.  (U.  S.)  309,  5  Fed.  Cas.  No. 
2,775  !  The  Coleman,  Brown  Adm.  456,  6  Fed. 
Cas.  No.  2,981  ;  The  C.  P.  Raymond,  26  Fed. 
Rep.  281  ;  The  Maggie  S.  Hart,  38  Fed.  Rep. 
765  ;  The  Shubert  v.  The  Einar,  45  Fed.  Rep. 
499  ;  The  Harold,  84  Fed.  Rep.  703. 

Where  the  same  claimant  appears  for  both 
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persons,  is  prima  facie  responsible,  whether  the  tow  be  so  or  not.'  But  as 
between  the  tug  and  tow,  when  a  collision  occurs  between  a  vessel  in  tow 
and  a  third  vessel  at  anchor  which  the  tug  has  passed  in  safety,  the  presump- 
tion of  fault  is  against  the  tow.a  And  the  same  is  true  as  to  passing  vessels 
under  way  on  parallel  courses  which  are  not  in  fault.3 

XI.  Vessels  at  Rest,  at  Anchor  or  at  Wharves  —  1.  Vessels  at  Rest,  Not 
Anchored.  —  A  vessel  at  rest,  not  anchored,  has  the  rights  of  a  vessel  at 
anchor,  and  it  is  the  duty  of  all  other  vessels  that  have  knowledge  or  that 
should  have  knowledge  of  her  condition  to  take  proper  precautions  to  avoid 
her.4  A  vessel  coming  alongside  to  make  fast  to  her  must  do  so  in  such  way 
as  to  avoid  injuring  her.*  The  vessel  at  rest  must  keep  her  position,0  and  if 
helpless  must  maintain  a  lookout  for  approaching  vessels  so  as  to  apprise 
them  of  her  condition.7 

2.  Vessels  Coining  to  Anchor  —  a.  PRECAUTIONS  NECESSARY.  —  A  vessel 
stopping  her  way  and  putting  herself  across  the  line  of  navigation  for  the 
purpose  of  coming  to  anchor  must  see  that  she  does  not  endanger  other  ves- 
sels under  way  in  her  neighborhood.8  A  sail  vessel,  in  entering  a  much- 
frequented  anchorage  ground  for  the  purpose  of  coming  to  anchor,  should 
shorten  sail  and  slacken  speed.9  She  must  have  her  anchors  ready  to  let  go,10 
and  must  employ  a  tug  if  the  assistance  of  a  tug  is  necessary  and  available.11 
The  parting  of  a  steamer's  cable  while  anchoring,  though  the  proximate  cause 
of  a  collision,  will  not  make  it  an  inevitable  accident  where  the  vessel  unneces- 
sarily delays  taking  measures  for  anchoring. 12 

b.  Duty  to  Give  Clear  Berth  to  Others.  —  A  vessel  coming  to 
anchor  in  the  harbor  with  others  is  bound,  if  possible,  to  take  up  such  a  posi- 
tion as  is  prudent  and  safe  under  all  the  circumstances.  It  is  not  sufficient 
merely  to  swing  clear  of  the  other  vessels. 13  Vessels  at  anchor  are  entitled  to 
room  enough  to  swing  in  safety  on  as  long  scope  of  chain  as  is  necessary  to 
prevent  dragging;  and  where,  to  prevent  dragging,  a  vessel  pays  out  chain,  she 
will  not  be  held  responsible  for  thereby  coming  in  dangerous  proximity  to  a 
ship  which  is  anchored  near  her.14  A  vessel  should  not  come  to  anchor  so 
near  another  that  she  is  liable  to  collide  with  her  on  a  change  of  wind  or 


vessels,  and  a  single  stipulation  for  value  is 
given,  it  is  not  necessary  to  determine  which  of 
the  two  vessels  proceeded  against  was  guilty  of 
fault,  if  one  of  them  was.  The  Tug  John 
Cooker,  10  Ben.  (U.  S.)  488,  13  Fed.  Cas.  No. 
7,337- 

1.  Presumptions  and  Burden  of  Proof.  — The 

Belknap,  2  Lowell  (U.  S.)  281,  3  Fed.  Cas.  No. 

2.  The  Albert  N.  Hughes,  (C.  C.  A.)  92  Fed. 
Rep.  528,  reversing  79  Fed.  Rep.  383. 

3.  The  Invertrossachs,  17  U.  S.  App.  289,  59 
Fed.  Rep.  194;  The  Sagua  v.  The  Grace,  42  Fed. 
Rep.  461. 

4.  Vessel  at  Rest  Not  Anchored.  —  The  Wm. 

H.  Payne,  20  Fed.  Rep.  650  (tug  at  rest  mak- 
ing up  tow)  ;  The  Wesley  A.  Gove,  27  Fed. 
Rep.  311  ;  The  America,  29  Fed.  Rep.  304;  The 
Raritan,  42  Fed.  Rep.  191  (tug  with  car  float 
alongside)  ;  The  Maine,  42  Fed.  Rep.  303  :  The 
Cyclops,  45  Fed.  Rep.  122  (steamer  holding 
herself  against  tide  near  docks)  ;  The  Martha 
Bogart,  50  Fed.  Rep.  140  (tug  with  tow  resting 
along  wharf  to  permit  sail  vessel  to  pass)  ; 
The  Jersey  City,  (C.  C.  A.)  51  Fed.  Rep.  527, 
affirmed  44  Fed.  Rep.  112  (tug  holding  tow 
against  tide  near  docks)  ;  The  Bowden,  (C.  C. 
A.V  78  Fed.  Rep.  649. 
The  Starboard  Hand  Rule  does  not  apply  in 


such  case.  The  Wesley  A.  Gove,  27  Fed.  Rep. 
311  ;  The  America,  29  Fed.  Rep.  304. 

5.  The  F.  C.  Latrobe,  28  Fed.  Rep.  377. 

6.  Must  Keep  Position.  —  The  Bristol,  11 
Fed.  Rep.  156. 

In  the  Case  of  a  Small  Sailboat  Becalmed,  it 
was  held  that  she  should  have  had  her  oar- 
locks in  place  and  have  attempted  to  get  out  of 
danger.    The  Bay  Queen,  42  Fed.  Rep.  271. 

7.  The  Bowden,  78  Fed.  Rep.  649,  42  U.  S. 
App.  374- 

8.  Vessels  Coming  to  Anchor.  —  The  Queen 
Victoria,  64  L.  T.  N.  S.  520  ;  The  Ceres,  Swabey 
250  ;  Brady  v.  The  Bendo,  44  Fed.  Rep.  439. 

9.  Duty  to  Slacken  Speed.  —  The  Neptune  the 
Second,  1  Dods.  467  ;  Ruckman  v.  The  Five 
Boys,  20  Fed.  Cas.  No.  12,107. 

10.  Anchors  Ready.  —  The  City  of  Peking  v. 
The  Compagnie  des  Messageries  Maritimes,  14 
App.  Cas.  40,  58  L.  J.  P.  C.  64 ;  The  Annot 
Lyle,  it  P.  D.  114,  55  L.  J.  Adm.  62. 

11.  Duty  to  Employ  Tug. —  The  Annot  Lyle,  11 
P.  D.  114,  55  L.  J.  Adm.  62. 

12.  Parting  of  Cable.  —  The  Egyptian,  1  Moo. 
P.  C.  C.  N.  S.  373- 

13.  Duty  to  Give  Clear  Berth.  —  The  Lincoln. 
1  Lowell  (U.  S.)  46,  1  s  Fed.  Cas.  No.  8.354. 

14.  The  Ship  Queen  of  The  Fast.  4  Ben.  (U. 
S.)  103,  20  Fed.  Cas.  No.  11,506. 
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tide,1  or  to  heel  over  upon  her  on  grounding  on  a  falling  tide.*  A  vessel 
should  not  anchor  so  near  that  if  she  parts  her  cable  or  drags  her  anchor  in 
a  storm  she  cannot  keep  clear.3 

3.  Vessels  at  Anchor — a.  Duty  of  Moving  Vessel.  —  The  general  rule 
is  that  a  vessel  at  anchor  in  a  proper  place,  observing  the  precautions  required 
by  law,  is  not  liable  for  the  result  of  a  collision  with  a  moving  vessel.  It  is 
the  duty  of  the  latter  to  avoid  collision  if  it  can  be  done  by  the  exercise  of 
reasonable  care  and  skill.4  But  where  the  vessel  is  anchored  in  an  improper 
place,  or  fails  to  observe  the  precautions  required  by  law,  she  is  liable  in  whole 
or  in  part  for  a  collision  with  a  moving  vessel  to  which  such  fault  con- 
tributed."'' Passing  vessels  should  give  the  anchored  vessel  a  sufficiently  wide 
berth  to  pass  by  in  safety,  taking  into  consideration  the  effect  of  wind  and 
current  and  such  contingencies  of  navigation  as  may  reasonably  be  anticipated.6 

b.  Place  of  Anchorage.  —  Unless  the  necessity  is  great,  a  vessel  should 
not  anchor  in  a  fairway  where  vessels  are  not  accustomed  to  anchor.7  But 
where  compelled  by  necessity  to  anchor  in  a  fairway,  as  in  the  case  of  a  dense 
fog  or  stress  of  weather,  or  where  she  is  disabled,8  she  must,  if  possible,  so 


1.  The  Woburn  Abbey,  38  L.  J.  Adm.  28,  20 
L.  T.  N.  S.  621  ;  The  Vivid,  42  L.  J.  Adm.  57, 
29  L.  T.  N.  S.  375,  1  Asp.  M.  Cas.  601;  The 
Northampton,  1  Spinks  152;  The  Steam-Tug 
Burke  v.  Hurney,  4  Cliff.  (U.  S.)  582. 

In  the  Mersey  a  cable's  length  is  a  clear  berth. 
The  Princeton,  3  P.  D.  go,  47  L.  J.  Adm.  33,  38 
L.  T.  N.  S.  260,  3  Asp.  M.  Cas.  562. 

Anchoring  directly  to  the  leeward  at  a  dis- 
tance of  one  hundred  and  twenty-five  to  one  hun- 
dred and  fifty  fathoms  in  the  case  of  schooners 
of  two  hundred  and  three  hundred  tons  respec- 
tively, held  not  of  itself  negligence.  The  Julia 
M.  Hallock,  1  Sprague  (U.  S.)  539,  14  Fed. 
Cas.  No.  7,579. 

A  brig  brought  to  anchor  ten  fathoms  astern 
of  one  schooner,  and  twenty  fathoms  ahead  of 
another  with  only  half  the  scope  of  her  chains, 
held  too  near.  The  Lincoln,  1  Lowell  (U.  S.) 
46,  15  Fed.  Cas.  No.  8,354. 

A  bark  which  came  to  anchor  at  least  eight 
hundred  feet  distant  from  a  ship  at  anchor 
about  a  half  mile  from  the  Staten  Island  shore, 
in  New  York  harbor,  cannot  be  charged  with 
giving  the  latter  a  foul  berth.  The  Vivid.  42 
L.  J.  Adm.  57,  29  L.  T.  N.  S.  375  ;  The  Mary 
Fraser,  26  Fed.  Rep.  872. 

2.  Heeling  Over  on  Grounding. —  The  Lidskjalf, 
Swabey  117. 

3.  Drifting  Vessels.  —  The  Egyptian,  1  Moo. 
P.  C.  C.  N.  S.  373,  9  Jur.  N.  S.  1159,  8  L.  T. 
N.  S.  776  ;  The  Volcano,  2  W.  Rob.  337  ;  The 
Maggie  Armstrong  v.  The  Blue  Bell,  14  L.  T. 
N.  S.  340  ;  The  Cumberland,  1  Stuart  Adm. 
(L.  C.)  7S  :  The  Shin  Oueen  of  the  East,  4 
Ben.  (U.  S.)  103.  20  Fed.  Cas.  No.  11,506. 

But  where  the  drifting  -was  caused  by  a  hurri- 
cane, the  drifting  vessel  will  not  be  held  liable 
because  she  gave  the  other  a  foul  berth.  The 
Innisfail,  35  L.  T.  N.  S.  819,  3  Asp.  M.  Cas. 
337. 

4.  Moving'  Vessel  Liable  for  Collision.  —  Com- 
mander-in-Chief, i  Wall.  (U.  S.1  43,  affirming 
4  Fed.  Cas.  No.  2.216;  Strout  7'.  Foster,  1  How. 
("U.  S.)  89  :  The  Ladv  Franklin,  2  Lowell  fU. 
S.)  220:  The  Steamboat  New  York  v.  Rea.  18 
How.  fU.  S.)  223:  The  Scotia.  10  Fed.  Rep. 
684:  The  Tnhn  H.  Mav.  52  Fed.  Rep.  882;  The 
Buffalo,  (C.  C.  A.)  55  Fed.  Rep.  1019;  The 


Stephen  Decatur,  108  Fed.  Rep.  446;  Baker  v. 
Lewis,  33  Pa.  St.  301,  75  Am.  Dec.  598;  and 
cases  hereinafter  cited. 

The  moving  vessel  was  held  not  liable  when 
there  was  not  wind  enough  to  make  her  mind 
her  helm,  and  she  did  everything  possible  to 
avoid  the  collision.  Buzzard  v.  The  Scow 
Petrel,  6  McLean  (U.  S.)  491,  4  Fed.  Cas.  No. 
2,261  ;  The  Lucy  D.,  21  Fed.  Rep.  142. 

5.  Unless  Anchored  Vessel  at  Fault.  —  Strout 
ik  Foster,  1  How.  (U.  S.)  89  ;  The  Steam 
Ferry-boat  Baltic,  2  Ben.  (U.  S.)  396,  2  Fed. 
Cas.  No.  822 ;  The  Schooner  Marcia  Tribou.  2 
Sprague  (U.  S.)  17,  16  Fed.  Cas.  No.  9,062: 
Green  v.  The  Steamer  Helen,  1  Fed.  Rep.  916: 
The  Lucy  D.,  21  Fed.  Rep.  142;  The  Benjamin 
A.  Van  Brunt,  98  Fed.  Rep.  131,  38  C.  C.  A. 
668. 

6.  Duty  to  Give  Wide  Berth.  — The  Steamship 

Russia,  3  Ben.  (U.  S.)  471  :  The  Steamboat 
Alida,  3  Ben.  (U.  S.}  580.  1  Fed.  Cas.  No.  201  ; 
Commercial  Steamboat  Co.  v.  Dutton,  2  Cliff. 
(U.  S.)  537.  6  Fed.  Cas.  No.  3,064:  The 
Schooner  John  Sanderson.  4  Ben.  (U.  S.)  178. 
13  Fed.  Cas.  No.  7,364;  The  Ogemaw,  32  Fed. 
Rep.  919;  The  John  H.  May,  52  Fed.  Rep.  882; 
The  D.  H.  Miller.  (C.  C.  A.)  76  Fed.  Rep.  877: 
Wilhelmsen  v.  Ludlow,  79  Fed.  Rep.  979  ;  The 
Minnie,  100  Fed.  Rep.  128.  40  C.  C.  A.  312; 
The  Langfond,  102  Fed.  Rep.  699-  See  also 
The  Aller.  78  U.  S.  App.  549. 

Casting  Off  Vessel.  —  Where  the  master  of  an 
anchored  steamer  ordered  a  lighter  moored 
alongside  to  be  cast  off  before  her  tug  could  get 
her  under  control,  the  steamer  was  held  liable 
for  a  collision  caused  by  the  lighter  being  car- 
ried against  her  by  a  swell.  Rusted  v.  Nica- 
ragua Mail  Steam  Nav.,  etc.,  Co.,  56  Fed. 
Ren.  1022. 

7.  Anchoring  in  Fairway.  —  St.  Louis,  etc., 
Transp.  Co.  v.  U.  S„  33  Ct.  CI.  251  :  The  Scioto. 
2  Ware  (U.  S.)  160,  21  Fed.  Cas.  No.  12.508; 
The  S.  Shaw.  6  Fed.  Ren.  93;  The  Milligan.  12 
Fed.  Rep.  338 ;  The  Ailsa.  76  Fed.  Ren.  868 ; 
La  Bourgogne.  fC.  C.  A.)  86  Fed.  Rep.  475: 
ivnowlton  v.  Sanford,  32  Me.  148.  52  Am.  Dec. 
640. 

8.  Necessity.  —  The  Kjobenhavn,  30  L.  T.  N. 
S.  136. 
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locate  her  anchorage  as  to  avoid  danger,1  and  must  take  unusual  precaution 
to  apprise  approaching  vessels  of  her  position,18  and  she  must  move  to  a  proper 
place  as  soon  as  possible.3  In  a  channel  four  or  five  miles  wide  vessels  are 
not  required  to  anchor  near  the  sides.4 

Local  Regulations.  —  In  most  harbors  limits  of  anchorage  grounds  are  pre- 
scribed by  local  regulations,5  and  where  so  prescribed,  the  place  desig- 
nated is  the  proper  place,  though  in  the  channel.6  Vessels  anchoring  in  a 
fairway  outside  such  anchorage  grounds  are  generally  held  in  fault.'  But 
circumstances  may  exist  which  would  justify  or  excuse  a  vessel  in  anchoring 
outside  the  limits  of  the  anchorage  grounds  prescribed  by  the  local  authorities, 
as  where  the  anchorage  grounds  are  fully  occupied,8  or  where  the  vessel  is 
not  in  a  fairway,9  or  the  regulations  are  not  generally  observed,10  or  the 
vessel  has  been  allowed  by  the  harbor  master  to  lie  in  her  berth  for  some 
time  without  molestation,11  or,  being  anchored  by  a  licensed  pilot,  her  officers 
have  no  knowledge  that  they  are  outside  the  anchorage  grounds.13 

Navigating  Over  Anchorage  Grounds.  —  A  vessel  navigating  over  anchorage 
grounds  takes  the  risk  of  determining  whether  other  vessels  which  she  finds 


A  sail  vessel  is  noAiegligent  in  coming  to 
anchor  in  a  frequented  channel  fifteen  hundred 
feet  wide,  in  midday,  where  the  wind  fails, 
with  her  sails  up  waiting  a  breeze.  The  Planet, 
Crown  Adm.  124.  19  Fed.  Cas.  No.  11,203. 

1.  The  Oscar  Townsend,  17-  Fed.  Rep.  93. 
Where  the  depth  of  water  was  so  great  as  to 

indicate  that  the  proper  anchorage  ground  was 
considerably  nearer  the  shore,  a  steamship  was 
held  in  fault  for  continuing  in  such  place.  The 
A.  P.  Skidmore,  108  Fed.  Rep.  972. 

2.  Precautions  to  Warn  Others.  —  The  Worth- 
ington,  19  Fed.  Rep.  836;  Fristad  v.  The 
Premier,  51  Fed.  Rep.  766. 

3.  Duty  to  Move  When  Able.  —  The  Aguadil- 
lana,  60  L.  T.  N.  S.  897,  6  Asp.  M.  Cas.  390  ; 
The  Scioto,  2  Ware  (U.  S.)  360,  21  Fed.  Cas. 
No.  12.508;  Knowlton  v.  Sanford,  32  Me.  148, 
52  Am.  Dec.  649. 

4.  In  Wide  Channel.  —  The  Lady  Franklin,  2 
Lowell  (U.  S.)  220,  14  Fed.  Cas.  No.  7,984; 
Culberg  v.  The  Towboat  Continental,  3  Woods 
(U.  S.)  32,  6  Fed.  Cas.  No.  3,460;  The  Indiana, 
Abb.  Adm.  330,  13  Fed.  Cas.  No.  7,020;  The 
Steamer  J.  W.  Everman,  2  Hughes  (U.  S.)  17, 
14  Fed.  Cas.  No.  7,591  ;  The  S.  Shaw,  6  Fed. 
Rep.  93;  The  Oscar  Townsend,  17  Fed.  Rep. 
93  ;  The  Armonia,  67  Fed.  Rep.  362,  39  U.  S. 
App.  638,  81  Fed.  Rep.  227  ;  The  Le  Lion,  84 
Fed.  Rep.  1012. 

Anchoring  at  night  in  the  Delaware  river  in 
mid-channel,  and  in  range  of  the  government 
lights,  held  improper.  The  S.  Shaw,  6  Fed. 
Rep.  93. 

Proper  Anchorage  Places.  —  See  The  Steamer 
J.  W.  Everman,  2  Hughes  (U.  S.)  17,  14  Fed. 
Cas.  No.  7,591  ;  Wells  v.  Armstrong,  29  Fed. 
Rep.  216;  The  Minnie,  (C.  C.  A.)  100  Fed.  Rep. 
128. 

Hudson  river  near  the  middle  opposite  Ft. 
Lee.  The  Indiana,  Abb.  Adm.  330,  13  Fed. 
Cas.  No.  7,020. 

St.  Clair  river.  The  Masters,  Brown  Adm. 
342,  16  Fed.  Cas.  No.  9.267  :  The  Planet,  Brown 
Adm.  124,  ig  Fed.  Cas.  No.  11,203;  The  Worth- 
ington,  19  Fed.  Rep.  836;  The  Ogemaw,  32  Fed. 
Rep.  919. 

Near  Quarantine  dock,  off  Staten  Island. 
The  Municipal,  108  Fed.  Rep.  895. 


A  mile  or  two  northward  of  Little  Egg  harbor 
light.  Commander-in-Chief,  1  Wall.  ( U.  S.) 
43,  affirming  4  Fed.  Cas.  No.  2,216;  Mercer  v. 
Steamer  Florida,  3  Hughes  (U.  S.)  488,  17  Fed. 
Cas.  No.  9,433. 

Delaware  bay,  near  the  middle  of  the  chan- 
nel inside  the  capes,  where  it  is  four  or  five 
miles  wide.  The  Le  Lion,  84  Fed.  Rep.  ion. 
Mersey  river  directly  in  the  track  of  the  ferry 
steamers.  The  Lancashire,  L.  R.  4  A.  &  E. 
198,  29  L.  T.  N.  S.  927. 

5.  Local  Regulations  Fixing  Anchorage.  — 
O'Neil  v.  Sears,  2  Sprague  (U.  S.)  52,  18  Fed. 
Cas.  No.  10,530. 

6.  The  Lady  Franklin,  2  Lowell  (U.  S.)  220, 
14  Fed.  Cas.  No.  7,984. 

7.  Outside  Anchorage  Grounds.  —  The  Steam 
Ferry-boat  Baltic,  2  Ben.  (U.  S.)  396,  2  Fed. 
Cas.  No.  822  ;  The  Schooner  Marcia  Tribou,  2 
Sprague  (U.  S.)  17,  16  Fed.  Cas.  No.  9,062; 
Foley  v.  McKeever,  56  N.  Y.  App.  Div. 
517- 

Where  a  schooner  is  anchored  near  a  pier 
in  violation  of  the  harbor  regulations,  and  fails 
to  move  after  notice,  so  as  to  enable  a  steamer 
to  back  from  her  slip,  the  latter  is  not  justified 
in  backing  out  under  such  circumstances,  but 
should  first  procure  the  harbor  master  to  en- 
force the  regulations,  or  offer  to  assist  the  an- 
chored vessel  to  get  out  of  the  way.  Where  a 
collision  in  such  case  resulted  from  the  negli- 
gent act  of  both  vessels  the  damages  were  di- 
vided.   The  Westernland.  24  Fed.  Rep.  703. 

A  vessel  lying  outside  of  anchorage  grounds, 
but  not  in  an  unreasonable  place,  or  in  a  po- 
sition calculated  to  embarrass  or  obstruct  the 
passage  of  vessels  in  the  ordinary  channel,  will 
not  be  held  negligent  when  she  could  have  been 
and  should  have  been  seen  by  the  moving  ves- 
sel.   The  Municipal.  108  Fed.  Rep.  895. 

8.  The  City  of  Dundee,  108  Fed.  Rep.  681. 

9.  The  Municipal,  108  Fed.  Rep.  805. 

10.  The  Steam-Tug  E.  A.  Packer.  10  Ben.  (U. 
S.1  520.  8  Fed.  Cas.  No.  4.241  :  Cushing  v. 
The  Ship  Tohn  Fraser.  21  How.  (U.  S.) 
188. 

11.  The  Steamship  Russia.  3  Ben.  ("U.  S.) 
477.  2\  Fed.  Cas.  No.  T2,i68. 

12.  The  City  of  Reading.  103  Fed.  Rep.  606. 
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are  navigating  or  at  anchor,1  and  when  such  other  vessels  are  in  no  fault  she 
alone  is  responsible  for  the  results  of  her  mistake  in  that  particular.8 

Liability  for  injuries  —  Whether  the  anchored  vessel  is  in  an  improper  place 
or  not,  the  vessel  in  motion  must  avoid  her,  if  practicable,  and  can  only 
exculpate  herself  by  showing  that  it  was  not  in  her  power,  by  adopting  any 
practicable  precaution,  to  have  prevented  the  collision.3 

c.  Drifting  Vessels.  —  A  vessel  at  anchor  is  liable  for  damage  to  another 
caused  by  parting  her  cable  in  a  storm,  or  dragging  her  anchor,  if  she  is  guilty 
of  any  negligence  contributing  thereto,  such  as  a  failure  to  strike  her  yards 
and  topmasts,4  or  to  have  out  sufficient  cables  or  anchors,5  or  to  put  out  a 
second  anchor  in  time  where  there  are  indications  of  danger  of  a  coming 
storm,6  or  to  slip  her  cable  7  if  necessary  to  avoid  collision,8  or  where  carried 
away  from  a  mooring  buoy  to  be  ready  to  drop  her  anchor.9  Where  a  vessel 
drags  down  near  another  so  as  to  endanger  a  collision  on  change  of  wind  or 
tide,  she  must  shift  her  position  as  soon  as  possible,10  but  she  is  not  liable  if 
not  guilty  of  negligence  contributing  thereto.11 

d.  Duty  of  Anchored  Vessel.  —  A  vessel  at  anchor  must  take  proper 
precaution  to  advise  other  vessels  of  her  position,18  but  she  is  not  required  to 
ring  a  bell  or  show  a  torch  where  this  is  not  prescribed  by  the  rules.13    She  must 


1.  Navigating  Over  Anchorage  Grounds.  —  New 

York,  etc.,  Steamship  Co.  v.  Calderwood,  19 
How.  (U.  S.)  241. 

2.  T*he  Aller,  73  Fed.  Rep.  877. 

Going  from  place  to  place  to  find  a  buoy  was 
held  not  navigating  within  the  anchorage  ground 
in  contravention  of  the  Thames  rules,  1872,  rule 
15.  The  City  of  Delhi,  58  L.  T.  N.  S.  531,  6 
Asp.  M.  Cas.  269. 

3.  Moving  Vessel  Must  Keep  Away.  —  The 
Clarita,  23  Wall.  (U.  S.)  14;  The  D.  S.Gregory, 
6  Blatchf.  (U.  S.)  528,  7  Fed.  Cas.  No.  4,102, 
affirming  2  Ben.  (U.  Sj  166,  7  Fed.  Cas.  No. 
4,099 ;  Green  v.  The  Steamer  Helen,  1  Fed. 
Rep.  923 ;  The  S.  Shaw,  6  Fed.  Rep.  93  ;  The 
Schooner  Marcia  Tribou,  2  Sprague  (U.  S.)  17, 
16  Fed.  Cas.  No.  9,062;  The  Nettie  Sundberg, 
100  Fed.  Rep.  887;  Knowlton  'v.  Sandford,  32 
Me.  148,  52  Am.  Dec.  649;  Adams  v.  Wiggins 
Ferry  Co.,  27  Mo.  95,  72  Am.  Dec.  247. 

Vessels  lying  in  track  of  ferry  boat.  The 
Steam  Ferry-boat  Baltic,  2  Ben.  (U.  S.)  396,  2 
Fed.  Cas.  No.  822  ;  Lambert  v.  Staten  Island  R. 
Co.,  70  N.  Y.  104. 

A  ferry  boat  running  in  a  dense  fog  with 
knowledge  of  the  fact  that  a  vessel  was  anchored 
in  her  path  was  held  solely  liable  for  a  collision 
therewith  where  the  proper  signals  were  given 
on  board  the  anchored  vessel.  The  Lancashire, 
L.  R.  4  A.  &  E.  198. 

4.  Dragging  Anchors.  —  The  Excelsior,  L.  R. 

2  A.  &  E.  269,  37  L.  J.  Adm.  54,  19  L.  T.  N.  S. 
87  ;  The  Christiana.  7  Moo.  P.  C.  160  ;  The  Ruby 
Queen,  Lush.  266. 

5.  Insufficient  Ground  Tackle.  —  The  William 
Tell,  13  L.  T.  N.  S.  13  :  The  Massachusetts,  1 
W.  Rob.  371;  The  Volcano.  2  W.  Rob.  337; 
The  Maggie  Armstrong  v.  The  Blue  Bell,  14 
L.  T.  N.  S.  340 ;  The  Princeton,  3  P.  D.  92 ; 
The  Schooner  Christopher  Columbus,  8  Ben. 
fU.  S.)  239,  s  Fed.  Cas.  No.  2,705;  The  Echo, 

3  Ware  (U.  S.)  289.  8  Fed.  Cas.  No.  4,264  ; 
The  Bark  Midas,  6  Ben.  (U.  S.)  173,  17  Fed. 
Cas.  No.  9,532. 

Anchors  of  four  hundred  and  six  hundred 
pounds  respectively  for  a  yacht  of  sixty-two 


tons,  where  they  had  been  used  for  twenty 
years  without  mishap,  were  held  to  be  sufficient. 
The  Comet,  102  Fed.  Rep.  702. 

6.  The  Volcano,  2  W.  Rob.  337 ;  The  Sap- 
phire, 11  Wall.  (U.  S.)  164;  The  Bark  Eloina, 
10  Ben.  (U.  S.)  458,  8  Fed.  Cas.  No.  4,420; 
The  Brig  Beaver,  2  Ben.  (U.  S.)  118,  3  Fed. 
Cas.  No.  1,199;  The  Bark  Petunia,  8  Ben.  (U. 
S.)  349,  19  Fed.  Cas.  No.  11,052;  The  Mary 
Fraser,  26  Fed.  Rep.  872  ;  The  Anerly,  58  Fed. 
Rep.  794  ;  The  Sharpee  She,  60  Fed.  Rep.  928  ; 
The  Karl  Konow,  64  Fed.  Rep.  815;  The  Mary 
E.  Cuff,  84  Fed.  Rep.  719. 

A  brig  of  two  hundred  and  fourteen  tons  an- 
chored in  Boston  harbor  in  a  moderate  blow, 
having  out  her  small  anchor  weighing  eleven 
hundred  pounds,  was  held  to  be  not  at  fault  for 
not  having  out  her  second  anchor  during  a  sud- 
den squall  which  came  up  in  the  night.  The 
Brig  Rival,  1  Sprague  (U.  S.)  128,  20  Fed.  Cas. 
No.  11,867. 

I.  Slipping  Cable  to   Avoid  Collision.  —  The 

Uhla,  L.  R.  2  A.  &  E.  29,  note,  37  L.  J.  Adm. 
10,  note,  19  L.  T.  N.  S.  89. 

8.  The  Gevalia,  39  Fed.  Rep.  47. 

9.  Anchor  Ready  to  Let  Go.  —  The  Pladda,  2 
P.  D.  31.  46  L.  J.  Adm.  61. 

10.  Shifting  Position.  —  The  Wallace,  41  Fed. 
Rep.  8m. 

II.  Inevitable  Accident.  —  Doward  v.  Lindsay, 
L.  R.  5  P.  C.  338  ;  The  John  Perkins,  21  Law 
Rep.  87,  13  Fed.  Cas.  No.  7,360;  The  Mary  J. 
Robbins,  100  Fed.  Rep.  141  :  Stearns  v.  Hooper. 
78  Cal.  311. 

12.  Precautions  Required  by  Anchored  Vessel.  — 
See  infra,  this  title.  Lights,  Signals,  Lookouts. 

An  anchor  watch  is  not  hound  to  take  any 
active  measures  to  get  his  vessel  out  of  the  way 
of  a  vessel  under  command,  approaching  in 
broad  daylight,  at  a  rate  of  eight  knots,  nor  to 
hail  the  approaching  vessel,  unless  he  discovers 
that  his  vessel  is  not  seen.  The  Lady  Franklin, 
2  Lowell  (U.  S.)  220.  14  Fed.  Cas.  No. 
7,084. 

13.  The  Howard  B.  Peck.  48  Fed.  Rep.  334; 
The  Minnie,  87  Fed.  Rep.  780. 
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do  nothing  to  embarrass  other  vessels  in  their  efforts  to  avoid  her,1  and  when 
danger  of  collision  from  passing  vessels  or  vessels  dragging  or  drifting  down 
on  her  becomes  imminent,  she  must  adopt  all  reasonable  means  in  her  power 
to  avoid  injury,  by  the  use  of  her  helm  or  sails  in  sheering  out  of  the  way,58  or 
paying  out  chain,3  or  by  moving  out  of  the  way  to  let  vessels  pass  if  necessary 
because  of  her  obstruction  to  navigation.4  But  she  is  not  guilty  of  contribu- 
tory negligence  simply  because  in  a  helpless  condition  with  engine  discon- 
nected and  sails  down;  5  nor  because  she  is  anchored  in  an  exposed  position.6 
4.  Vessels  Getting  under  Way.  —  A  vessel  engaged  in  getting  up  her  anchor 
has  the  rights  of  a  vessel  at  anchor,7  and  a  vessel  approaching  her  must  take 
the  proper  precautions  in  time  to  pass  her  in  safety.**  But  a  vessel  getting 
under  way  must  adopt  all  necessary  precautions  to  avoid  running  into  passing 
vessels,9  and  to  prevent  collision  with  vessels  anchored  near  her. 10  She  must 
not  trip  her  anchor  when  other  vessels  are  so  near  as  to  endanger  collision,11 
nor  when  short  handed  should  she  heave  short  before  making  sail,  so  as  to 
strike  adrift  when  unmanageable.18  Where  she  has  knowledge  that  a  vessel 
lying  near  her  has  no  anchor  watch,  reasonable  precaution  requires  that  such 
other  vessel  should  be  advised  of  her  intention,13  for  other  vessels  anchored 
near  are  bound  to  assist  by  their  helms  or  in  any  other  way  possible  in  the 
manoeuvre  of  the  vessel  getting  under  way.14 


1.  Embarrassing  Conduct.  —  Vandewater  v. 
Westervelt,  28  Fed.  Cas.  No.  16,8460. 

A  vessel  is  not  at  fault  in  leaving  her  sails  up 
while  at  anchor  in  broad  daylight  in  a  channel 
near  the  shore,  so  as  to  leave  abundance  of 
room  on  one  side  of  her,  where  she  could  be 
seen  from  a  long  distance.  The  Schooner  John 
Sanderson,  4  Ben.  (U.  S.)  178,  13  Fed.  Cas.  No. 
7.364. 

2.  Assisting  Others  to  Avoid  Collision.  —  The 

Sapphire,  11  Wall.  (U.  S.)  164;  Allegro  v.  The 
Niagara,  1  Fed.  Cas.  No.  207a. 

But  she  will  not  be  held  in  fault  in  failing  to 
put  her  helm  hard  over  when  the  collision  ap- 
peared imminent,  where  she  was  in  a  tideway, 
and  it  is  not  shown  that  she  would  have  swung 
clear  of  the  colliding  vessel.  The  Howard  B. 
Peck,  48  Fed.  Rep.  334. 

3.  The  Brig  Rival,  1  Sprague  ( U.  S.)  128,  20 
Fed.  Cas.  No.  11,867;  The  Ogemaw,  32  Fed. 
Rep.  919;  The  Richmond,  63  Fed.  Rep.  1020, 
26  U.  S.  App.  183,  affirming  56  Fed.  Rep.  619. 

4.  The  Lucy  D.,  21  Fed.  Rep.  142. 

5.  Helpless  Condition.  —  The  Martha  Davis,  94 
Fed.  Rep.  559. 

6.  Exposed  Anchorage. —  The  Despatch,  14 
Moo.  P.  C.  83. 

Buoying  Anchor.  —  A  vessel  on  ordinary  an- 
chorage grounds  need  not  buoy  her  anchor. 
Baxter  1:  International  Contracting  Co.,  65  Fed. 
Rep.  250. 

Length  of  Chain. —  Twenty-five  fathoms  is  not 
an  unreasonable  length  of  chain  for  a  scow,  as 
against  a  vessel  injured  by  striking  the  anchor. 
Baxter  v.  International  Contracting  Co.,  65  Fed. 
Rep.  250. 

Anchor  Watch. —  See  infra,  this  title,  Lights, 
Signals,  Lookouts. 

7.  Getting  Up  Anchor.  —  The  Aller,  73  Fed. 
Rep.  875,  affirming  59  Fed.  Rep.  491.  In  this 
case,  a  tug  holding  a  bark  up  to  her  anchor 
while  she  was  getting  it  in,  the  vessel  in  the 
meantime  drifting  and  dragging,  was  taken  by  a 
steamer  for  a  vessel  under  way,  and  it  was  held 
that  the  steamer  was  liable  for  a  collision,  the 


tug  and  bark  having  done  nothing  to  mislead 
the  steamer. 

8.  Approaching  Vessels  Must  Keep  Away.  — 

'1  he  Aller,  73  Fed.  Rep.  875,  affirming  59  Fed. 
Rep.  491  ;  The  John  R.  Penrose  v.  The  William 
J.  Lipsett,  81  Fed.  Rep.  623;  The  Langfond, 
102  Fed.  Rep.  699. 

9.  Care  in  Getting  under  Way.  —  Vandewater 
v.  Westervelt,  28  Fed.  Cas.  No.  16,846a;  The 
William  J.  Lipsett,  92  Fed.  Rep.  522.  See  also 
The  Carrier  Dove,  Brown  &  L.  113,  2  Moo.  P. 
C.  C.  N.  S.  260,  19  L.  T.  N.  S.  768;  The 
Borussia,  Swabey  94. 

10.  O'Neil  v.  Sears,  2  Sprague  (U.  S.)  52,  18 
Fed.  Cas.  No.  10,530;  The  Bark  Petunia,  8  Ben. 
(U.  S.)  349,  19  Fed.  Cas.  No.  11,052;  The 
Gevalia,  39  Fed.  Rep.  47 ;  Comerford  v.  The 
Melvina,  43  Fed.  Rep.  77. 

A  vessel  getting  up  her  anchors  in  Dover  bay 
in  bad  weather  and  neglecting  to  get  a  tug  until 
too  late,  when  the  "tow  rope  parted,  and  she  dam- 
aged some  sewage  works,  was  held  liable.  The 
Gertor,  70  L.  T.  N.  S.  703,  7  Asp.  M.  Cas.  47. 

Dumb-barges  in  the  Thames  do  not  carry 
anchors  and  have  no  means  of  bringing  up  ex- 
cept going  ashore  or  fastening  on  anything  that 
they  may  come  in  contact  with,  and  hence  a 
dumb-barge  getting  under  way  in  clear  weather 
and  getting  into  a  fog  is  not  guilty  of  negli- 
gence if  she  comes  in  contact  with  a  vessel 
moored  in  the  river,  and  if  that  vessel,  in 
breach  of  the  rules  and  by-laws  of  the  naviga- 
tion of  the  river  Thames,  does  not  have  her 
anchor  stock-a-wash,  and  the  barge  is  thereby 
injured,  the  vessel  so  moored  is  solely  responsi- 
ble for  such  damage.  The  Rose  of  England,  59 
L.  T.  N.  S.  262,  6  Asp.  M.  Cas.  304. 

11.  The  John  S.  Smith,  27  Fed.  Rep.  328. 

12.  The  Julia  M.  Hallock,  1  Sprague  (U.  S.) 
539,  14  Fed.  Cas.  No.  7,579. 

13.  Notice  to  Other  Vessel.  —  O'Neil  v.  Sears,  2 
Sprague  (U.  S.)  52,  18  Fed.  Cas.  No.  10,530. 

14.  Anchored  Vessels  Must  Assist  Manoeuvre.  — 
O'Neil  v.  Sears,  2  Sprague  (U.  S.)  52,  18  Fed. 
Cas.  No.  10,530. 

Volume  XXV. 


Vessels  at  Best,  at  Anchor 


SHIPS  AND  SHIPPING. 


or  at  Wharves. 


5.  Dredging  and  Wrecking  Vessels.  —  Dredging  vessels  when  at  work  and 
stationary  have  the  rights  of  vessels  at  anchor;1  and  the  same  is  true  to 
some  extent  of  a  wrecking  vessel.  But  when  at  work  in  a  narrow  channel 
out  of  the  authorized  anchorage  ground,  a  derrick  vessel  is  not  entitled  to  all 
the  immunities  of  vessels  so  anchored  and  lying  out  of  the  usual  channel.3 
Such  vessels  must,  however,  observe  the  regulations  and  take  all  necessary 
precautions  to  warn  vessels  of  their  location.3  They  must  not  unnecessarily 
obstruct  a  fairway,  as  by  mooring  scows  alongside  or  swinging  across  the 
channel  by  force  of  wind  or  tide.4  And  when  not  actually  at  work  in  a 
narrow  and  crowded  channel  they  are  not  justified  in  remaining  at  anchor 
there.5  On  the  approach  of .  another  vessel  a  dredge  at  work  should  keep 
its  position.6 

6.  Vessels  Moored  at  Wharves  —  a.  General  Rule  of  Liability  of  Mov- 
ing Vessel.  —  The  general  rule  is  that  the  moving  vessel  must  avoid  collision 
with  a  vessel  moored  in  a  proper  place,  and  is  liable  for  all  injuries  caused  by 
a  collision  which  might  have  been  avoided  by  due  care  and  precaution  on  her 
part.7  Where  the  moving  boat  presses  against  or  moors  alongside  another, 
she  takes  all  risk  of  the  latter's  construction  so  far  as  it  is  obvious  and  the  risk 
of  any  contact  with  her  causing  injuries.8  But  the  moving  vessel  is  not 
liable  for  a  collision  with  a  moored  vessel,  into  which  she  was  forced  by  the 
wrongful  manoeuvre  of  another  vessel.9 

b.  Place  and  Manner  of  Mooring  —  (i)  Obstructing  Navigation. — 
The  mooring  of  vessels  at  public  wharves  is  a  well-recognized  right,  as  much 
to  be  protected  by  the  laAv  as  that  of  navigation  itself;  but  it  is  to  be  exer- 
cised with  due  regard  to  the  rights  of  passing  vessels.  A  vessel  should  not 
be  moored  at  the  shore  in  such  a  way  as  to  encroach  upon  the  customary 
channel  of  the  river,  nor  at  a  pier  so  as  to  obstruct  a  narrow  entrance  to  a 
harbor.10    But  a  vessel  moored  by  order  of  the  harbor  master  is  not  in  fault 


1.  Dredging  and  Wrecking  Vessels.  —  American 
Dredging  Co.  v.  The  Bedowin,  37  Leg.  Int. 
(Pa.)  52,  1  Fed.  Cas.  No.  299;  The  D.  H.  Mil- 
ler, (C.  C.  A.)  76  Fed.  Rep.  877;  The  Virginia 
Ehrman,  97  U.  S.  309  ;  Bill  v.  Smith,  39  Conn. 
206. 

2.  The  Chauncey  M.  Depew,  59  Fed.  Rep. 
791- 

3.  Compliance  with  Regulations.  —  The  Ar- 
thur, 108  Fed.  Rep.  557.  See  infra,  this  title, 
Lights,  Signals,  Lookouts. 

4.  Obstructing  Fairway.  —  Ross  v.  Merchants, 
etc.,  Transp.  Co.,  99  Fed.  Rep.  793  ;  Connolly  v. 
The  Brandywine  Granite  Co.,  No.  6,  108  Fed. 
Rep.  99. 

5.  The  Passaic,  76  Fed.  Rep.  460. 

6.  Dredge  Should  Remain  Stationary.  —  The 

Norge,  (C.  C.  A.)  55  Fed.  Rep.  347. 

7.  Moving  Vessel  Must  Avoid  Collision.  —  Cul- 
bertson  v.  ihe  Steamer  Southern  Belle,  18  How. 
(U.  S.)  584;  The  Ship  Helen  R.  Cooper,  2  Ben. 
(U.  S.)  67,  11  Fed.  Cas.  No.  6,333,  affirmed 
7  Blatchf.  (U.  S.)  378,  14  Wall.  (U.  S.)  204, 
11  Fed.  Cas.  No.  6,334;  The  Steamboat  Blue 
Wing  v.  Buckner,  12  B.  Mon.  (Ky.)  246;  and 
other  cases  cited  in  this  section. 

Floating  Boats  come  within  this  rule.  Baker 
v.  Steamboat  Hibernia  No.  2,  1  Phila.  (Pa.) 
230,  8  Leg.  Int.  (Pa.)  130. 

8.  Risk  of  Construction.  —  The  British  Empire, 
24  Fed.  Rep.  493  ;  The  El  Dorado,  27  Fed.  Rep. 
762;  The  Willie,  29  Fed.  Rep.  153;  The  Chal- 
mette,  52  Fed.  Rep.  174;  The  City  of  New 
York,  (C.  C.  A.)  54  Fed.  Rep.  183;  The  New 
York.  88  Fed.  Rep.  556.    But  see  The  Steam 


Tug  Chs.  R.  Stone,  9  Ben.  (U.  S.)  182,  5  Fed. 
Cas.  No.  2,620. 

A  canal  boat  need  not  be  sufficiently  strong 
to  withstand  impact  from  the  bow  of  a  tug 
negligently  colliding  with  her.    The  Valvoline, 

107  Fed.  Rep.  752. 

9.  Negligence  of  Third  Vessel.  —  The  Colum- 
bia, 8  Fed.  Rep.  716;  The  Mascot,  (C.  C.  A.) 
66  Fed.  Rep.  74 ;  Portevant  v.  The  Steamboat 
Bella  Donna,  Newb.  Adm.  510. 

10.  Obstructing  Channel. —  Evans  v.  The  John 
F.  Warner,  4  West  L.  Month.  193,  8  Fed.  Cas. 
No.  4,563  ;  Fawcett  v.  The  Steam  Tow-Boat  L. 
W.  Morgan,  6  Fed.  Rep.  200 ;  The  Jeremiah 
Godfrey,  17  Fed.  Rep.  738;  The  St.  Lawrence, 
19  Fed.  Rep.  330;  The  Kennebec,  (C.  C.  A.) 

108  Fed.  Rep.  300;  Foster  v.  Holly,  38  Ala.  76; 
Digby  v.  Kenton  Iron  Co.,  8  Bush  (Ky.)  166, 
See  also  Dunn  v.  McComb,  11  La.  Ann.  325. 

Lying  Abreast.  —  Where  the  local  regulations 
do  not  forbid  two  canal  boats  from  lying  abreast 
at  a  dock,  and  the  two  together  do  not  project 
into  the  stream  as  far  as  one  of  the  larger  ves- 
sels which  constantly  He  along  such  docks,  the 
boats  will  not  be  held  in  fault  for  mooring  in 
that  manner.    The  Nicholson,  28  Fed.  Rep.  889. 

Dock  Wrongfully  Built.  —  Though  a  dock  is 
built  without  permission  in  navigable  water,  a 
vessel  cannot  be  charged  with  fault  in  mooring 
there  where  she  would  not  have  been  at  fault 
if  she  had  moored  in  such  place  had  no  dock 
been  built  there.  The  Elberon.  (C.  C.  A.)  70 
Fed.  Rep.  720. 

Tying  Up  in  Fog.  —  A  tow  will  not  be  held  in 
fault  for  tying  up  at  a  dock  in  fog,  at  a  place 
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though  she  obstruct  the  channel.1 

Warps  Across  Channel.  —  The  temporary  stretching  of  a  line  across  a  navigable 
stream,  where  necessary  for  the  temporary  mooring  or  handling  of  vessels,  is 
not  unlawful,2  though  reasonable  precautions  require  that  notice  should  be 
given  of  such  obstruction,3  and  on  the  approach  of  vessels  it  must  be  lowered 
to  permit  them  to  pass.4  But  a  vessel  navigating  such  waters  is  chargeable 
with  notice  of  such  customary  obstruction,  and  the  duty  is  imposed  upon  her 
to  observe  carefully  and  to  regulate  her  speed  and  distance  from  other  craft 
with  reference  to  such  contingencies.5 

Mooring  Across  the  End  of  a  Pier  or  Dock  is  not  negligence  as  against  vessels  navi- 
gating the  channel,  where  the  position  is  not  such  as  to  endanger  collision 
with  such  vessels.6  The  New  York  statute  making  it  unlawful  for  any  vessel 
to  obstruct  the  waters  of  a  harbor  by  lying  at  the  outer  end  of  the  wharves  in 
the  North  and  East  rivers,  "  except  at  their  own  risk  of  injury  from  vessels 
entering  or  leaving  any  adjacent  dock  or  pier,"  7  was  enacted  to  prevent  the 
use  of  the  outer  ends  of  piers  forming  the  boundaries  of  slips  to  or  from  which 
other  vessels  might  seek  entrance  or  exit.  It  does  not  apply  in  the  case  of  an 
injury  to  a  vessel  so  moored  which  did  not  unduly  obstruct  navigation,  where 
the  moving  vessel  was  not  seeking  to  enter  an  adjacent  slip.8 

(2)  Obstructing  Slips.  —  While  the  owners  of  private  slips  have  the  right  to 
obstruct  them,  yet,  as  respects  vessels  having  business  in  the  slips  and  the  right 
to  enter  them,  reasonable  notice  must  be  given  of  any  unusual  obstruction.9 
Vessels  using  a  private  slip  are  chargeable  with  notice  of  the  custom  of  the 
occupant  as  respects  breasting  off  and  the  use  of  warps  across  the  slip,  and 
must  approach  it  with  caution.10 

Obstructing  Ferry  Slips.  —  A  local  ordinance  forbids  obstruction  by  other  vessels 
of  the  ferry  slips  in  New  York  harbor,11  and  a  vessel  unnecessarily  obstructing 
a  ferry  slip  is  liable  for  resulting  damages.12  But  such  ordinance  does  not 
give  ferry  boats  the  right  to  run  into  unnecessary  danger,  and  the  ferry  boat 
must  be  navigated  with  care  and  skill  commensurate  with  the  danger  of  the 
situation.13    And  where  the  obstruction  is  such  that  the  ferry  boat  cannot  enter 

where  it  is  customary  for  tows  to  bring  up  in  7.  Local  Regulations.  —  Laws  N.  Y.  1897,  c. 

such  case.    Ferris  v.  The  St.  John,  29  Fed.  Rep.  378,  §  879. 

221.  8.  The  F.  W.  Devoe,  94  Fed.  Rep.  1019;  The 

1.  Harbor  Master's  Orders.  —  The  Monitor,  4  Cincinnati,  95  Fed.  Rep.  302  ;  The  Dean  Rich- 
Biss.  (U.  S.)  503,  17  Fed.  Cas.  No.  9,710.    See  mond,  (C.  C.  A.)  107  Fed.  Rep.  1001. 

also  Culbertson  v.  The  Steamer  Southern  Belle,  9.  Notice  of  Obstruction.  —  Where  the  owner 

18  How.  (U.  S.)  584.  of  a  private  slip  stretched  across  it  a  line  for 

2.  Warps  Across  Channel.  — The  Echo,  19  the  purpose  of  breasting  off  a  vessel,  it  was  held 
Fed.  Rep.  453  ;  The  Swan,  19  Fed.  Rep.  that  the  vessel  was  liable  for  injury  to  a  tug 
■t57.  entering  for  the  purpose  of  taking  a  tow  and 

3.  McCord  v.  The  Steamboat  Tiber,  6  Biss.  having  no  warning  by  a  light  or  otherwise  of  the 
(U.  S.)  410;  The  Echo,  19  Fed.  Rep.  453;  An-  location  of  the  line.  The  Fulda,  31  Fed.  Rep. 
nett  v.  Foster,  1  Daly  (N.  Y.)  502;  Potter  v.  351. 

Pettis,  2  R.  I.  483.  10.  Care  in  Navigation.— The  Fulda,  31  Fed. 

4.  McCord  v.  The  Steamboat  Tiber,  6  Biss.  Rep.  351. 

(U.  S.)  410;  The  Swan,  19  Fed.  Rep.  457;  Pot-  11.  Obstruction  of  New  York  Ferry  Slips.  —  The 

ter  v.  Pettis,  2  R.  I.  483;  Annett  v.  Foster,  1  Ste  am  Ferry  Boat  Relief,  Olc.  Adm.  109;  The 

Daly  (N.  Y.)  502.  John  S.  Darcy.  29  Fed.  Rep.  647;  The  South 

5.  The  Echo,  19  Fed.  Rep.  453.  Brooklyn,  50  Fed.  Rep.  588;  Laws  N.  Y.  1882, 

6.  Across  End  of  Pier.  —  The  Rlberon,  (C.  C.  c.  410,  §§  85,  86,  subd.  35. 

A.)  70  Fed.  Rep.  720;  The  Nettie  Sundberg,  12.  The  Ferry-boat  Baltic,  2  Ben.  (U.  S.)  452, 

100  Fed.  Rep.  886.  2  Fed.  Cas.  No.  823  ;  The  Jackson,  58  Fed.  Rep. 

A  vessel  waiting  towage  may  tie  up  at  the  607 ;  The  Fulton,  62  Fed.  Rep.  604 ;  Delaficld 

north  pier  at  the  western  entrance  to  St.  Mary's  v.  Union  Ferry  Co.,  10  Bosw.  (N.  Y.)  216. 

canal.    The  Michigan,  52  Fed.  Rep.  501;  The  13,  Ferry  Boats  Must  Be  Navitrated  with  Care. 

Syracuse,  84  Fed.  Rep.  1005.  — The  Ferry-boat  Baltic,  2  Ben.'  (U.  S.)  452. 

Where  the  moving  vessel  would  have  struck  Boats  which  unlawfully  obstruct  the  entrance 

the  pier  if  the  other  vessel  had  not  been  moored  to  a  ferry  slip  take  all  the  risks  of  sagging  aris- 

there,  the  former  was  held  solely  in  fault.    The  ing  from  the  variable  currents,  where  the  ferry 

Martin  Dallman,  70  Fed.  Rep.  797,  25  U.  S.  App.  boat  in  entering  the  slip  used  reasonable  skill ; 

586.  nor  can  the  ferry  boat  be  held  chargeable  with 
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without  great  danger,  she  should  wait  until  the  obstruction  is  removed.1  But 
where  in  the  case  of  a  tug  a  proper  signal  has  been  given,  the  ferry  boat  is 
justified  in  assuming  that  it  will  be  obeyed,  and  the  tug  navigated  accordingly.8 

Projecting  Vessels.  — -  A  vessel  should  not  be  moored  so  as  to  project  beyond 
the  end  of  the  wharf  and  obstruct  the  entrance  to  a  slip,  and  a  vessel  so 
moored  is  ordinarily  liable  for  a  collision  with  a  vessel  entering  or  leaving  the 
slip.3  Though  the  fact  that  a  vessel  is  moored  so  does  not  justify  the  moving 
vessel  in  negligently  running  into  her,  and  the  moving  vessel  will  be  held 
equally  and  it  may  be  wholly  in  fault,4  unless  she  is  navigated  with  due  care 
and  precaution.5  However,  a  vessel  so  wrongfully  moored  owes  no  duty  to 
vessels  having  no  business  at  such  dock,  and  whose  manoeuvres  are  not 
hampered  by  her  position.6 

(3)  Manner  of  Mooring — (a)  Fastenings  and  Fenders. — The  vessel  moored 
must  take  all  due  and  proper  precautions  to  make  her  position  secure  by 
having  out  sufficient  lines  and  by  the  use  of  fenders  to  protect  herself  from 
the  usual  shocks  incident  to  the  movement  of  vessels  at  wharves  or  in  slips.7 
But  she  is  not  obliged  to  put  out  fenders  or  have  out  lines  sufficient  to  protect 
her  from  shocks  not  reasonably  to  be  expected.8 

(b)  Breaking  Adrift — Care  in  Mooring.  —  The  owners  of  a  boat  are  bound  to 
exercise  such  care  and  prudence  in  securing  her  as  the  circumstances  require.9 
Proper  nautical  care  and  skill  must  be  observed.  It  is  not  sufficient  that  the 
vessel  is  secure  to  meet  the  existing  condition  of  the  weather,  she  must  be 
secure  to  meet  such  conditions  as  may  naturally  be  expected,  such  as  a  change 
of  tide,  increase  of  wind,  or  tempestuous  weather  rendering  her  position 
insecure. 10  Storms  and  gales  should  be  anticipated  and  guarded  against,11  and 
it  is  no  excuse  that  the  vessel  broke  adrift  in  a  tempest  if  her  master  had 


negligence  or  fault  in  attempting  to  enter,  where 
a  reasonable  space  is  left  and  the  danger  of  col- 
lision is  comparatively  small.  The  South 
Brooklyn,  50  Fed.  Rep.  588.  See  also  The  Ex- 
press, (C.  C.  A.)  49  Fed.  Rep.  764. 

In  the  case  of  a  ferry  boat  which  was  enter- 
ing her  slip  and  struck  against  the  fender  piling, 
causing  it  to  swing  back  so  far  that  the  guard 
of  the  ferry  boat  came  in  contact  with  the  stem 
ot  a  steamer  projecting  beyond  the  end  of  the 
adjacent  wharf,  it  was  held  that  the  ferry  boat, 
having  taken  due  care  to  avoid  the  collision  and 
having  notified  the  steamer  of  its  dangerous 
position,  was  not  liable.  The  City  of  Lynn,  11 
Fed.  Rep.  339. 

1.  Duty  to  Wait.  —  The  Venetian,  29  Fed.  Rep. 
460  ;  The  John  S.  Darcy,  29  Fed.  Rep.  644  ;  The 
Jackson,  58  Fed.  Rep.  607. 

2.  The  West  Brooklyn,  (C.  C.  A.)  49  Fed. 
Rep.  688. 

3.  Projecting  Vessels.  —  The  Steamship  Corn- 
wall, 8  Ben.  (U.  S.)  212,  6  Fed.  Cas.  No.  3,248; 
The  Canima,  17  Fed.  Rep.  271  ;  The  Industry, 
27  Fed.  Rep.  767  :  The  Margaret  J.  Sanford,  30 
Fed.  Rep.  714,  affirmed  37  Fed.  Rep.  148;  The 
Fort  Lee,  31  Fed.  Rep.  570. 

Though  sometimes  such  mooring  is  allowed 
as  a  matter  of  necessity  by  the  prevailing  cus- 
tom. Shields  v.  Mayor,  18  Fed.  Rep.  748;  The 
Win,  M.  Hoag,  1 01  Fed.  Rep.  846. 

4.  Moving  Vessels  Must  Avoid  Projecting  Vessel 
if  Possible.  —  The  Steamtug  Nellie,  7  Ben.  (U. 
S.)  497;  The  Canima,  17  Fed.  Rep.  271  ;  Sheilds 

Mayor,  18  Fed.  Rep.  748;  The  Margaret  J. 
Sanford,  30  Fed.  Rep.  715;  The  Valvoline,  107 
Fed.  Rep.  752. 

6.  The  Steamship  Cornwall,  8  Ben.  (U.  S.) 
212;  The  Steamtug  Nellie,  7  Ben.  (U.  S.)  497; 


17  Fed.  Cas.  No.  10,093;  The  Martino  Cilento, 
22  Fed.  Rep.  859;  The  Fort  Lee,  31  Fed.  Rep. 
570  ;  The  Canima,  32  Fed.  Rep.  302  ;  The  Mar- 
garet J.  Sanford,  37  Fed.  Rep.  148,  affirming  30 
Fed.  Rep.  714;  The  Medea,  63  Fed.  Rep.  1014. 

6.  Vessels  Having  No  Business  at  Pier.  —  The 
Canima,  32  Fed.  Rep.  302.  modifying  17  Fed. 
Rep.  271  ;  The  Mary  Powell.  36  Fed.  Rep.  598, 
affirming  31  Fed.  Rep.  622;  The  Albany,  91  Fed. 
Rep.  805  ;  The  Dean  Richmond,  (C.  C.  A.)  107 
Fed.  Rep.  1003,  103  Fed.  Rep.  701. 

7.  Vessel  Must  Be  So  Moored  as  to  Avoid 
Injury  from  Ordinary  Contacts.  —  The  Steam  Tug 
Chas.  R.  Stone,  9  Ben.  (U.  S.)  182. 

8.  Unexpected  Contacts.  —  The  Steamboat  Gen- 
eral McCullum,  8  Ben.  (U.  S.)  437,  10  Fed.  Cas. 
No.  5,317  ;  The  Nora  Costello,  46  Fed.  Rep.  869  ; 
Slover  v.  Erie  R.  Co.'s  Car  Float  No.  495, 
(C.  C.  A.)  95  Fed.  Rep.  495,  modifying  89  Fed. 
Rep.  877. 

As  where  a  boat  lands  alongside  when  she  is 
making  sail  and  just  ready  to  get  away.  The 
Steamer  Cambridge,  4  Ben.  (U.  S.)  366,  4  Fed. 
Cas.  No.  2,332. 

9.  Care  in  Mooring.  —  The  Schooner  Christo- 
pher Columbus,  8  Ben.  (U.  S.)  239;  The  Barge 
Avid,  3  Ben.  (U.  S.)  434,  2  Fed.  Cas.  No.  678; 
Tyson  v.  The  Jason,  24  Fed.  Cas.  No.  14,317; 
The  P.  I.  Nevius.  67  Fed.  Rep.  158;  Campbell 
v.  Pennsylvania  R.  Co.,  (C.  C.  A.)  85  Fed.  Rep. 
462. 

10.  Tempestuous  Weather  Must  Be  Anticipated. 

—  The  Louisiana,  3  Wall.  (U.  S.)  164;  The 
Bark  Lotty,  Olc.  Adm.  332  ;  The  Barge  Energy, 
10  Ben.  (U.  S.)  158;  The  New  Mary  Houston, 
69  Fed.  Rep.  362. 

11.  The  Johannes,  10  Blatchf.  (U.  S.)  478; 
The  Wier  v.  The  Padre,  29  Fed.  Rep.  335. 
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sufficient  warning-,  and  might,  by  due  care,  have  properly  secured  her.1  But 
the  owners  are  under  no  legal  obligation  to  make  fast  by  lines  so  strong  or  so 
numerous  as  to  resist  the  impact  of  other  vessels  adrift  coming  down  upon 
them,2  or  so  strong  as  to  resist  a  storm  of  great  violence  whose  approach 
could  not  be  foreseen, :*  or  that  could  not  be  guarded  against  by  the  use  of 
due  and  proper  precautions.*  The  fact  that  the  vessel  against  which  another 
drifts  is  not  lawfully  moored  furnishes  no  excuse  where  she  in  no  way  interfered 
with  the  other  vessel.5 

Fastening  to  other  Vessels.  —  The  owners  of  a  moored  vessel  are  not  required 
to  fasten  it  securely  with  a  view  to  its  use  as  a  mooring  for  other  vessels. 
The  custom  of  a  particular  river  for  vessels  to  moor  to  other  vessels  creates 
only  a  privilege,  and  does  not  impose  a  duty  on  the  moored  vessel  to  furnish 
secure  fastenings.6  Where  a  vessel,  to  avoid  imminent  peril,  moors  along- 
side another,  she  is  liable  for  all  damages  caused  by  breaking  adrift  herself, 
or  by  her  breaking  the  other  vessel  adrift.7 

Voluntary  Cutting  Loose.  —  Where  a  vessel,  while  in  imminent  peril  from  injury 
by  a  drifting  vessel,  cuts  her  fastenings  and  drifts  against  another  vessel,8  or 
where,  having  broken  part  of  her  fastenings,  she,  to  save  herself,  cuts  adrift 
another  vessel  lawfully  moored  to  her,  and  injury  is  caused  by  the  drifting 
vessel,  a  collision  cannot  be  deemed  an  inevitable  accident,  the  act  of  cutting 
loose  being  a  voluntary  one.9 

(o)  Mooring  Alongside  other  Vessels.  —  A  vessel  which  moors  alongside  of  another 
at  a  wharf  or  elsewhere  becomes  responsible  to  the  other  for  all  injuries 
resulting  from  her  proximity  which  human  skill  or  precaution  could  have 
guarded  against.10 

Injuries  by  Pounding,  Careening,  etc.  —  A  vessel  has  no  right  to  place  herself 
alongside  another  at  a  wharf  so  as  to  endanger  the  other  by  pounding,11  or 


1.  Bodin  v.  The  Thule,  3  Woods  (U.  S.)  670, 
3  Fed.  Cas.  No.  1,595  ;  The  Johannes,  10  Blatchf. 
(U.  S.)  478,  13  Fed.  Cas.  No.  7,332;  The  Bark 
Lotty,  Olc.  Adm.  329,  15  Fed.  Cas.  No.  8,524. 

As  against  another  vessel  leaving  a  probably 
safe  mooring,  and  in  the  face  of  a  dangerous  and 
increasing  gale  coming  into  a  slip  and  mooring 
in  the  lee  of  a  vessel  already  there,  the  latter  is 
not  liable  for  injuries  caused  by  her  breaking 
adrift,  when  she  has  adopted  all  reasonable  and 
ordinary  precautions  to  make  her  position  se- 
cure. The  City  Naples,  (C.  C.  A.)  81  Fed.  Rep. 
231. 

2.  Extraordinary  Causes.  —  The  Nora  Cos- 
tello,  46  Fed.  Rep.  869 ;  Car.  Float  No.  4,  89 
Fed.  Rep.  877,  modified  Solver  v.  Erie  R.  Co.'s 
Car  Float  No.  495,  (C.  C.  A.)  95  Fed.  Rep.  495. 

3.  Arbo  v.  Brown,  9  Fed.  Rep.  318;  The  Aus- 
tria, 9  Fed.  Rep.  916. 

4.  Jerome  j'.  Floating  Dock,  3  Hughes  (U.  S.) 
508  ;  Neel  v.  Blythe,  42  Fed.  Rep.  457. 

As  where  spiles  or  wharf  posts,  apparently 
safe,  pulled  out.  The  Mary  L.  Cushing,  (C.  C. 
A.)  65  Fed.  Rep.  528,  affirming  60  Fed.  Rep. 
no;  The  Francisco  R.  v.  The  Waterloo,  79  Fed. 
Rep.  113,  affirmed  (C.  C.  A.)  100  Fed.  Rep.  332. 

A  vessel  whose  mooring  lines  had  for  many 
hours  withstood  the  heaviest  part  of  an  extraor- 
dinary storm  (the  blizzard  of  1888),  and  which 
was  afterward  broken  adrift  by  a  large  flow  of 
ice  whose  appearance  was  without  warning  and 
was  not  reasonably  to  be  anticipated  in  that 
locality,  was  held  not  liable  for  the  results  of  the 
collision  with  a  vessel  mooring  alongside.  The 
Transfer  No.  2,  56  Fed.  Rep.  313. 

The  fact  that  the  vessel's  lines  were  not  bent 


to  her  anchor  and  ready  to  let  go  when  her  fast- 
enings were  unexpectedly  broken  by  the  force 
of  the  flood  in  the  river  will  not  make  her 
liable.  The  New  Mary  Houston,  69  Fed.  Rep. 
362. 

5.  Vessel  Injured  Unlawfully  Moored  No  Defense 

—  The  Johannes,  10  Blatchf.  (U.  S.)  478. 

6.  Fastening  to  Other  Vessels.  —  Pope  Seck- 
worth,  47  Fed.  Rep.  830. 

7.  Where  a  vessel,  to  avoid  the  perils  from 
ice,  enters  a  slip  against  the  warning  of  the  ves- 
sel lying  therein  that  she  will  be  carried  away 
when  the  tide  turns,  she  is  liable  for  injuries 
caused  by  breaking  away  fastenings  when  struck 
by  running  ice,  though  the  vessel  injured  was 
lying  with  bows  out  in  violation  of  the  local 
regulations,  and  the  injuries  would  not  have 
happened  had  she  been  lying  bows  in.  The 
Ship  John  Tucker,  15  Ben.  (U.  S.)  366,  13  Fed. 
Cas.  No.  7,431. 

A  vessel  which  when  a  threatened  squal!  is 
imminent  moors  alongside  another  against  her 
protest,  and  breaks  the  latter  loose  because  she 
could  not  get  out  sufficient  fastenings  before  the 
storm  was  on  her,  will  be  held  liable  for  all  dam- 
ages caused  by  the  ensuing  collision.  Pangburn 
v.  The  Norwegian  Bark  (iunn,  3  Fed.  Rep.  35. 

8.  Voluntary  Cutting  Loose  to  Avoid  Injury.  — 
Sherman  ;•.  Mott,  5  Ben.  (U.  S.)  372,  21  Fed. 
Cas.  No.  12,767. 

9.  The  Frank  R.  Gibson,  87  Fed.  Rep.  364. 

10.  Vessels  Mooring  Alongside  Must  Guard 
Against  Injury.  —  Vantine  v.  The  Lake.  28  Fed. 
Cas.  No.  10,878. 

11.  Pounding  Caused  by  Swells  from  Passing 
Steamers. —  The  C.reenpoint,  18  Fed.  Rep.  186. 
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crushing  such  other  vessel  by  her  weight  and  motion,1  or  by  careening  or 
grounding  on  the  tide  falling,2  or  by  breaking  adrift  where  the  danger  is 
apparent  on  her  mooring.3  Where  the  situation  becomes  hazardous  after  the 
mooring,  she  must  take  prompt  and  effective  remedies  to  prevent  danger.4 
But  where  a  vessel  lawfully  moored  alongside  another,  she  cannot  be  com- 
pelled to  leave  her  berth  or  change  her  position  where  the  perils  of  the  storm 
come  suddenly  upon  both  vessels,  unless  such  change  can  be  made  at  the 
time  and  under  the  circumstances  without  hazard  to  her.5  A  vessel  which, 
of  her  own  volition,  without  request  or  permission,  moors  alongside  another 
assumes  the  risk  of  injury  caused  by  the  other  vessel  grounding  at  low  water 
and  careening  and  crushing  her;6  and  the  same  is  true  as  to  a  vessel  which 
unlawfully  refuses  to  move  from  a  wharf  after  having  an  opportunity  to  do  so.7 

Peculiar  Construction.  —  Vessels  whose  construction  is  such  as  to  make  them 
dangerous  to  other  vessels  coming  in  contact  with  them  should  take  due 
precautions  to  guard  against  injuries  thereby.8 

Right  of  Way  Over  Vessels.  —  In  the  case  of  vessels  moored  of  necessity  along- 
side of  each  other,  there  is  an  implied  license  to  those  having  business  on  the 
docks  to  cross  and  recross  the  vessels  that  lie  between.9 

c.  Care  and  Management  of  Moored  Vessel  —  (i)  Use  of  Propeller 
in  Slip.  —  A  steamer  must  not  so  use  her  propeller  in  a  slip  as  to  cause 
injuries  to  other  vessels  therein  by  the  suction  or  currents  therefrom.10  Where 
it  is  necessary  for  a  vessel  moored  at  a  wharf  to  set  her  screw  in  motion,  she 
must  give  previous  notice  of  her  intention  to  vessels  likely  to  be  affected,  so 


In  this  case  the  inside  vessel  was  also  held 
liable  for  failure  to  secure  herself  properly  so 
as  to  prevent  injury  to  the  vessel  moored  along- 
side. 

1.  Crushing  Vessel  Alongside.  —  Walters  v. 
The  Radius,  29  Fed.  Cas.  No.  17,123. 

A  vtssel  berthed  outside  another  is  not  liable 
for  injuries  to  the  latter  caused  by  her  being 
violently  rubbed  or  pressed  against  in  conse- 
quence of  a  collision  between  the  outside  vessel 
and  a  moving  vessel.  The  Moxey,  Abb.  Adm. 
73,  17  Fed.  Cas.  No.  9,894. 

2.  Grounding  and  Careening  —  England.  — 
The  Indian,  12  L.  T.  N.  S.'  586;  The  Lidskjalf, 
Swabey  117;  The  Patriotto,  2  L.  T.  N.  S.  301. 
And  see  The  Vivid,  42  L.  J.  Adm.  57,  29  L.  T. 
N.  S.  375,  1  Asp.  M.  Cas.  601. 

United  Stales.  —  Vantine  v.  The  Lake,  2 
Wall.  Jr.  (C.  C.)  52,  28  Fed.  Cas.  No.  16,878 
Cal  v.  The  Addie  Schlaefer,  37  Fed.  Rep.  382 
Meyers  v.  The  American,  38  Fed.  Rep.  256 
The  Adelina  v.  The  Gulf  of  Taranto,  65  Fed 
Rep.  622  ;  Campbell  v.  Pennsylvania  R.  Co.,  (C 
C.  A.)  85  Fed.  Rep.  462. 

Where  a  steamer  coaling  from  a  canal  boat 
places  the  latter  in  a  position  alongside  where 
she  cannot  extricate  herself,  and  the  steamer, 
on  the  tide  falling,  takes  ground,  careens,  and 
crushes  the  canal  boat,  the  steamer  is  respon- 
sible for  the  injury.  The  Ponca,  19  Fed.  Rep. 
223. 

3.  Breakiner  Adrift. — The  Barge  Energy.  10 
Ben.  (U.  S.)  158,  8  Fed.  Cas.  No.  4.48s;  The 
Ship  John  Tucker.  5  Ben.  (U.  S.)  366,  13  Fed. 
Cas.  No.  7,431  ;  Pangburn  v.  The  Norwegian 
Bark  Gunn,  3  Fed.  Rep.  35.  See  also  supra, 
this  subdivision,  Breaking  Adrift. 

Direction  of  Harbor  Master.  —  The  fact  that 
the  vessel  was  advised  by  the  harbor  master  to 
moor  alongside  another  is  no  excuse.  The 
Adelina  v.  The  Gulf  of  Taranto,  65  Fed.  Rep. 
622. 


4.  Subsequent  Hazard. —  The  Patriotto,  2  L.  T. 
N.  S.  301  ;  The  Lilian  M.  Virgus,  22  Fed.  Rep. 
747- 

Evidence  as  to  Cause  of  Injury.  —  The  P.  H. 

Birkhead,  (C.  C.  A.)  104  Fed.  Rep.  110. 

5.  The  Moxey,  Abb.  Adm.  73,  17  Fed.  Cas. 

No.  9,894. 

6.  Assumption  of  Risk.  —  The  John  W.  Hall, 
13  Fed.  Rep.  394;  The  John  Cottrell,  34  Fed. 
Rep.  907.  See  also  The  Bark  New  York,  6 
Ben.  (U.  S.)  405,  18  Fed.  Cas.  No.  10,195. 

7.  Refusal  to  Move,  —  The  Halsey,  28  Fed. 
Rep.  255. 

8.  Peculiar   Construction.  —  Where  a  tug  with 

an  unusually  flaring  bow  was  lying  against  the 
midship  of  another  vessel,  in  such  a  position  that 
when  pressed  together  by  ordinary  contact  with 
a  moving  vessel  sagging  against  her  by  the  force 
of  the  tide,  and  against  her  own  efforts,  the 
strain  all  came  on  the  bulwarks  of  the  inner 
vessel,  crushing  them  in,  it  was  held  that  the 
tug  was  liable.  The  Steam  Tug  Chas.  R.  Stone, 
9  Ben.  (U.  S.)  182. 

Concealed  Dangers. —  It  seems  reasonable  to 
require  that  vessels  of  new  designs,  having  con- 
cealed parts  beneath  the  water  dangerous  to 
ordinary  shipping,  should  give  notice  when 
practicable  of  their  peculiarities,  or  have  fenders 
to  prevent  injury  to  innocent  persons  having 
no  suspicion  of  the  concealed  danger.  The 
Bellerophon,  3  Asp.  M.  Cas.  58  ;  The  Willie.  20 
Fed.  Rep.  155. 

9.  Right  of  Way  Over  Vessels  Alongside.  — 
Anderson  v.  Scully,  31  Fed.  Rep.  161. 

10.  Moving  Propeller  in  Dock. —  The  Scotia,  63 
L.  T.  N.  S.  324.  6  Asp.  M.  Cas.  541. 

"  There  is  no  rule  of  law  which  compels  a 
steam  vessel  to  forego  the'  use  of  her  motive 
power,  or  its  appliances,  in  executing  her  ordi- 
nary movements  and  manoeuvres.  Her  pro- 
pellers, though  dangerous  to  other  vessels  or 
objects  coming  in  contact  with  them,  are  not 
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as  to  give  them  the  opportunity,  by  getting  out  extra  lines  or  otherwise,  to 
protect  themselves  against  the  current  necessarily  caused  by  the  screw,1  and 
she  must  be  prepared  to  stop  her  screw  immediately  on  being  haded  from 
other  boats  whose  safety  requires  it.3  But  a  vessel  should  not  enter  a  slip 
where  another  is  lying  with  her  screw  in  motion,  and  she  should  use  due  care 
to  ascertain  such  fact.3 

(2)  Yards,  Anchors,  and  Gear.  —  A  vessel  moored  at  a  wharf  must  always 
have  her  hamper,  as  well  aloft  as  below,  as  much  as  practicable  out  of  the  way 
of  passing  vessels.  The  yards,  booms,  anchors,  and  other  movable  parts  of 
the  vessel  should  be  arranged  with  that  object  in  view.4  But  the  fact  that 
the  vessel's  anchor,  yards,  or  booms  were  not  stowed  as  required  by  the  local 
regulations,  the  custom  of  the  port,  or  of  good  seamanship,  does  not  absolve 
the  moving  vessel  from  liability,  in  part  at  least,  for  an  injury  which  might 
have  been  prevented  by  the  use  of  due  care  and  precaution.5 

d.  Making  Landing.  —  A  vessel  entering  a  slip  or  wharf  must  take  due 
precautions  to  prevent  injuries  to  vessels  lying  moored  there.6  The  master  of 
the  moving  vessel  is  bound  to  know  the  currents  and  guard  against  their  effects.' 


outlaws.  They  are  necessary  instrumentalities 
for  the  purpose  of  commerce  and  navigation. 
The  law  merely  imposes  upon  those  who  use 
them  the  obligation  to  do  so  without  causing 
unnecessary  harm  to  others,  and  in  this  behalf 
to  exercise  all  reasonable  care  and  circumspec- 
tion in  order  to  avoid  doing  injury."  Wallace, 
J.,  in  The  City  of  New  York,  (C.  C.  A.)  54 
Fed.  Rep.  183. 

A  tug  employed  by  a  steamship  to  assist  her 
into  her  berth  took  up  a  position  near  the  star- 
board quarter  of  the  steamship  and  when  the 
latter,  without  knowledge  of  the  presence  of  the 
tug,  started  her  propellers,  the  suction  drew  the 
tug  against  them  and  sunk  her.  It  was  held 
that  the  steamship  was  not  liable,  the  tug  having 
unnecessarily  exposed  herself  to  the  danger. 
The  City  of  New  York,  (C.  C.  A.)  54  Fed.  Rep. 
181. 

1.  Notice  Must  Be  Given.  — The  Steam  Pro- 
peller Leo,  3  Ben.  (U.  S.)  569. 

2.  Must  Be  Prepared  to  Stop.  —  The  Nevada, 
106  U.  S.  154;  The  Steamship  Colon,  8  Ben. 
(U.  S.)  512,  6  Fed.  Cas.  No.  3,022;  The  City 
of  Macon,  20  Fed.  Rep.  159. 

3.  Knowledge  of  Moving  Vessel.  —  The  City 
of  Macon,  20  Fed.  Rep.  159. 

4.  Hamper  Must  Be  Stowed.  —  The  Schooner 
Kolon,  9  Ben.  (U.  S.)  198 ;  The  Palmetto,  1 
Biss.  (U.  S.)  140,  18  Fed.  Cas.  No.  10,699; 
Price  v.  The  Sontag,  40  Fed.  Rep.  175. 

Anchor  Should  Be  Stowed  so  as  Not  to  Injure 
Other  Vessels.  —  The  Schooner  Kolon,  9  Ben. 
(U.  S.)  197,  14  Fed.  Cas.  No.  7,923;  Price  v. 
The  Sontag.  40  Fed.  Rep.  174. 

It  is  the  general  custom  and  usage  for  ves- 
sels moored  at  wharves  or  piers  to  have  their 
in-shorc  anchors  catted,  and  the  off-shore  ones 
hauled  in  on  the  forecastle.  Such  also  is  the 
rule  established  by  the  hoard  of  harbor  masters 
of  the  port  of  New  York  (rule  9).  Price  v. 
The  Sontag,  40  Fed.  Rep.  175. 

Yards  should  be  acockbill.  The  Clover,  1 
Lowell  (U.  S.)  342,  5  Fed.  Cas.  No.  2,908; 
The  Phoenix,  3  Blatchf.  (U.  S.)  273,  19  Fed. 
Cas.  No.  11,111. 

Booms  must  be  inboard.  Pierce  v.  Lang,  1 
Lowell  (V.  S.)  65.  to  Fed.  Cas.  No.  11,144; 
Stiles  v.  The  John  Stevens,  1  Am.  L.  J.  N.  S. 


385,  23  Fed.  Cas.  No.  13,443;  The  Clover,  1 
Lowell  (U.  S.)  342,  s  Fed.  Cas.  No.  2,908;  The 
Industry,  27  Fed.  Rep.  767. 

The  owner  of  a  wharf  had  a  mast  projecting 
therefrom  over  the  river,  and  a  vessel  at  the 
adjoining  wharf,  moored  with  her  bowsprit 
overhanging  the  front  of  the  wharf,  on  the  fall- 
ing of  the  tide  came  in  contact  with  the  mast 
and  broke  it,  and  it  was  held  that  the  vessel 
owner  was  not  responsible.  Dalton  v.  Denton, 
1  C.  B.  N.  S.  672,  87  E.  C.  L.  672. 

Boats.  —  It  is  negligent  for  a  vessel  moored 
alongside  a  pier  to  have  her  longboat  hanging 
under  her  counter  close  down  to  the  water,  from 
lines  running  down  from  her  stern,  she  having 
no  davits.  The  Barge  Avid,  3  Ben.  (U.  S.) 
434,  2  Fed.  Cas.  No.  678. 

5.  Moving-  Vessel  Must,  However,  Use  Due  Care. 
—  The  Clover,  1  Lowell  (U.  S.)  342,  5  Fed. 
Cas.  No.  2,908 ;  The  Schooner  Kolon.  9  Ben. 
(U.  S.)  197,  14  Fed.  Cas.  i\o.  7,923:  Pierce  v. 
Lang,  1  Lowell  (U.  S.)  65,  19  Fed.  Cas.  No. 
11,144;  The  Fort  Lee,  31  Fed.  Rep.  570. 

6.  Vessels  Making  Landing  Must  Use  Care.  — 
Culbertson  v.  The  Steamer  Southern  Belle,  18 
How.  (U.  S.)  584;  Brown  v.  The  Gideon  Lee, 
4  Fed.  Cas.  No.  2,006a;  The  Steamship  Ne- 
braska, 2  Ben.  (U.  S.)  500,  17  Fed.  Cas.  No. 
10,075  ;  The  Golden  Rule.  20  Fed.  Rep.  198  ; 
The  John  C.  Fisher,  (C.  C.  A.)  50  Fed.  Rep. 
703  ;  The  Bulgaria,  74  Fed.  Rep.  808. 

The  landing  of  a  heavy  vessel  alongside  a 
light  one  lawfully  moored  at  a  wharf  is  wholly 
at  the  risk  of  the  vessel  making  the  landing, 
and  she  is  liable  for  all  injuries  caused  thereby 
to  the  vessel  at  rest.  The  Niobe,  31  Fed.  Rep. 
165;  The  Moonlight,  50  Fed.  Rep.  478;  Steam- 
boat United  States  v.  St.  Louis,  5  Mo. 
230. 

When  a  steamboat  is  guilty  of  unreasonable 
delay  and  occupies  an  unreasonable  portion  of 
the  channel  of  a  river  in  attempting  to  moor, 
and  by  reason  thereof  an  unmanageable  vessel 
runs  against  her  and  is  lost,  though  exerting 
ordinary  care  and  skill  to  avoid  the  accident, 
the  steamboat  is  liable.  Baker  ''.  Steamboat 
Hibernia  No.  2,  1  Phila.  (Pa.)  228,  8  Leg.  Int. 
(Pa.1  130. 

7.  Must  Know  Currents.  —  The  Mary  Powell, 
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The  vessel  must  not  attempt  to  land  or  crowd  into  a  slip  where  it  is 
hazardous.1  Slie  must  be  prepared  with  lines  and  means  of  stopping  her 
momentum  to  prevent  injuries  to  others.2  But  where  she  has  taken  all  due 
precautions  in  this  latter  respect,  and  the  wharfinger,  through  no  carelessness 
on  his  part  or  on  the  part  of  the  steamer,  fails  to  make  her  lines  fast,  and  she 
is  driven  by  a  storm  against  other  boats,  she  is  not  liable.3  Where  it  is 
necessary  for  a  vessel  to  touch  another  in  swinging  into  her  berth,  she  must 
do  so  in  an  easy  manner,4  and  use  her  fenders  and  lines  in  such  way  as  not  to 
injure  the  moored  vessel.5 

Moving  Other  Vessels.  —  Where,  owing  to  the  position  of  vessels  in  a  slip  or  at 
a  wharf,  a  vessel  having  a  lawful  right  to  enter  cannot  get  to  her  beith,  she 
may  move  other  vessels  after  they  have  unreasonably  refused  to  comply  with 
her  request,  providing  she  does  so  in  a  proper  manner  and  gives  them  a 
reasonably  safe  berth.6 

Weak  Vessel.  — •  If  for  any  special  reason  of  which  the  moving  vessel  has  no 
notice,  such  as  the  weakness  of  the  moored  vessel,7  the  approach  of  another  is 
hazardous,  she  should  give  timely  notice  or  move  to  a  place  of  safety.8  And 
the  rule  i->  equally  applicable  to  small  boats.9 

e.  Moving  from  Dock.  —  The  obligation  of  a  landing  vessel  to  use  due 
care  and  precaution  to  avoid  injury  to  moored  vessels  applies  as  well  to  vessels 
moving  from  a  dock.10  If  the  situation  of  the  vessel  is  such  that  she  cannot 
haul  out  under  her  own  power  without  doing  damage  to  other  vessels,  she 
should  either  see  that  they  are  moved. 11  or  procure  help  to  take  her  out.12  A 
vessel  lawfully  moored  in  a  slip  is  not  obliged  to  move  to  permit  another 
vessel  to  haul  out.13  And  where  the  vessel  declines  to  move  after  notice  to 
do  so,  the  other  vessel  is  solely  liable  for  damages  caused  by  her  persistency 
in  moving  in  the  face  of  danger.14  The  moving  vessel  should  either  herself 
haul  the  vessel  out  of  the  way  or  request  the  harbor  master  to  do  so.15  Where 


36  Fed.  Rep.  598  ;  The  J.  E.  Trudeau,  48  Fed. 
Rep.  847  ;  The  Bulgaria,  74  Fed.  Rep.  898. 

A  steamer  which  does  not  approach  the  land- 
ing in  the  customary  manner  to  avoid  a  well- 
known  eddy,  and  runs  into  the  eddy  in  such  a 
way  as  to  render  the  vessel  unmanageable,  is 
liable  for  the  resulting  collision  with  a  vessel 
at  the  wharf.  The  J.  E.  Trudeau,  (C.  C.  A.) 
54  Fed.  Rep.  907. 

1.  Hazardous  Landing.  —  The  City  of  Macon,  20 
Fed.  Rep.  159;  The  Columbia,  48  Fed.  Rep. 
325- 

Crowding  in  Slip.  —  Cornell  v.  The  Marga- 
retta,  29  Leg.  Int.  (Pa.)  213,  6  Fed.  Cas.  No. 
3,239  ;  The  Reba.  22  Fed.  Rep.  546. 

Where  a  vessel  attempts  to  land  alongside  an- 
other vessel  when  other  and  safer  landings  are 
equally  available,  she  assumes  the  risk  of  all 
injury  to  the  moored  vessel.  Mills  v.  The 
Steamboat  Nathaniel  Holmes,  1  Bond  (U.  S.) 
352- 

2.  Use  of  Lines  to  Stop  Way.  —  The  Phoenix, 
3  Blatchf.  (U.  S.)  273,  19  Fed.  Cas.  No.  it, Hi  ; 
The  Michigan,  52  Fed.  Rep.  501. 

3.  The  City  of  Aberdeen,  107  Fed.  Rep.  996. 
See  also  The  Albert  Edward,  44  L.  J.  Adm.  49, 
where  the  vessel  overturned  a  mooring  dolphin. 

4.  Necessary  Touching.  —  The  Harry,  15  Fed. 
Rep.  161. 

5.  Use  of  Fenders.  —  Wilsey  v.  The  Celestial 
Empire,  2  Fed.  Rep.  651. 

6.  May  Move  Other  Vessels.  —  The  Steamboat 
General  McCullum.  8  Ben.  (U.  S.)  437,  10  Fed. 
Cas.  No.  5,317:  Marshall  "'.  Marshall.  16  Fed. 
Cas.  No.  9,128b;  The  Phcenix,  3  Blatchf.  (U. 
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S.)  273,  19  Fed.  Cas.  No.  11,111;  Morrell  v. 
Rheinfrank,  24  Fed.  Rep.  94  ;  The  Lime  Rock, 
55   Fed.  Rep.  126. 

7.  Weak  Vessels.  —  Blukeman  v.  The  Pacific, 
3  Fed.  Cas.  No.  1,571  ;  The  Reba,  22  Fed.  Rep. 
546  ;  The  N.  B.  Starbuck,  29  Fed.  Rep.  797. 

8.  Moving  Weak  Vessels.  —  The  City  of 
Augusta,  30  Fed.  Rep.  844. 

9.  Small  Boats  Must  Move.  —  The  Etruria,  88 
Fed.  Rep.  555. 

10.  Due  Care  in  Moving  from  Dock.  —  The 
Nevada,  106  U.  S.  154;  The  Steamboat  Pater- 
son,  3  Ben.  (U.  S.)  299,  18  Fed.  Cas.  No. 
!°,795;  The  Steamboat  Rescue,  2  Sprague  (U. 
S.)  16,  20  Fed.  Cas.  No.  11,708;  The  Martino 
Cilento,  22  Fed.  Rep.  859  :  The  G.  W.  Pratt,  24 
Fed.  Rep.  512;  The  City  of  Augusta,  30  Fed. 
Rep.  844. 

11.  Moving  Other  Vessels  Out  of  Way. —  Downes 

11.  The  Excelsior.  40  Fed.  Rep.  271. 

12.  Help  in  Moving.  —  The  Nevada,  106  U.S. 
154.  17  Blatchf.  (U.  S.)  122. 

13.  Vessel  Moored  Not  Obliged  to  Move. —  Duane 
v.  The  Steam-Tug  Emma  J.  Kennedy,  5  Fed. 
Ren.  206. 

14.  Duane  v.  The  Steam-Tug  Emma  J.  Ken- 
nedy, 5  Fed.  Rep.  206. 

Where  a  vessel  leaving  a  wharf  has  amnle 
space  for  her  manceuvre.  a  vessel  lawfully 
moored  near  her  is  under  no  obligation  to  move. 
Saulter  v.  New  York,  etc..  Steamship  Co.,  88 
N.  Cs"-.  i2J,  At,  Am.  Rep.  736. 

15.  Moving  Moored  Vessel  Out  of  Way.  —  Duane 
v.  The  Steam-Tug  Emma  T.  Kennedy,  5  Fed. 
Rep.  206. 
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she  herself  attempts  to  move  the  obstructing  vessel  against  the  latter's  pro- 
test, she  is  solely  liable  for  injuries  caused  by  such  manoeuvre. 1  It  is  the 
duty  of  the  moving  vessel  to  see  that  all  lines  are  properly  cast  off,2  and  she 
is  not  excused  from  liability  because,  at  her  request,  the  hands  of  a  vessel  lying 
alongside  assumed  such  duty.3 

Vessels  Wrongfully  Moored.  —  Where  the  vessel  is  moved  with  due  care  she  is 
not  liable  for  injuries  caused  by  vessels  wrongfully  moored.4  Where  a  vessel 
has  taken  a  position  so  as  to  crowd  another  vessel,  it  is  the  duty  of  her  master, 
when  he  knows  the  other  is  about  to  start,  to  shift  his  berth  so  as  to  enable 
the  other  to  get  out  without  danger.5 

/.  Manoeuvring  in  Slip.  —  Vessels  moving  themselves  or  others  in  a 
dock  are  bound  to  use  due  care  and  precaution  to  prevent  injuries  to  others 
moored  therein.6  Though  the  moored  vessel  is  bound  by  the  means  at  her 
command  to  facilitate  the  proper  movement  of  other  vessels  at  the  dock,  a 
moored  boat  whose  lines  are  ordinarily  sufficient  is  not  obliged,  after  notice, 
to  get  out  extra  lines  to  prevent  her  being  carried  away  by  the  pressure  of 
another  boat  moving  alongside.7 

7.  Vessels  Aground.  —  A  vessel  aground  in  a  channel  must  take  all  due 
precautions  to  notify  approaching  vessels  of  her  actual  situation.**  She  is 
under  no  obligation  to  signal  an  approaching  vessel  the  proper  course  to  take 
to  avoid  her.9  But  she  must  do  nothing  to  embarrass  the  manoeuvres  of  the 
approaching  vessel,  and  will  be  held  in  fault  where  she  displays  the  lights  or 
gives  the  signals  for  vessels  under  way.10  Though  the  wrongful  display  of 
lights  or  the  giving  of  signals  did  not  contribute  to  the  result,  as  where  the 
approaching  vessel  knew  the  other  was  aground,  the  latter  has  been  held 
solely  liable. 11  Passing  vessels  must  give  vessels  aground  a  sufficiently  wide 
berth  to  clear  them  without  danger  of  collision.  A  vessel  which  attempts  to 
haul  b)'  another  aground  where  there  is  not  sufficient  room  will  be  solely  liable 
for  the  damage  caused  thereby. 158    Where  the  passing  vessel  sees  the  grounded 

1.  The  Ben  Hooley,  6  Fed.  Rep.  318.  the  boat  moved  is  properly  secured.  Morrell  v. 
The  fact  that  collision  was  due  to  the  de-      Rheinfrank,  24  Fed.  Rep.  94. 

fective   condition   of   the   obstructing   vessel's  It  has  been  an  established  practice  and  usage 

hawser,  with  which  the  towing  was  done,  will  in  New  York  harbor,  so  as  to  form  a  part  of 

not  make  the  latter  liable.    The  Ben  Hooley,  6  the  understanding  in  the  dealings  of  the  parties, 

Fed.  Rep.  318.  that  when  coal  boats  consigned  alongside  have 

2.  Casting  Off  Lines,  • —  The  Ship  Thornton,  2  to  wait  the  convenience  of  the  steamer,  they 
Ben.  (U.  S.)  429,  23  Fed.  Cas.  No.  13,995.  shall  be  moved  when  wanted,  through  the  aid, 

3.  The  Ship  Thornton,  2  Ben.  (U.  S.)  429,  if  not  through  the  entire  control,  of  the  steve- 
23  Fed.  Cas.  No.  13,995.  In  this  case  the  lines  dore's  men.  The  British  Empire,  24  Fed.  Rep. 
belonged  to  the  vessel  lying  alongside,  she  hav-  494. 

ing  been  moored  there  by  permission  of  the  7.  Obligation  of  Moored  Vessel. —  The  Steam 

other  vessel.  Tug  Titan,  8  Ben.  (U.  S.)  7,  23  Fed.  Cas.  No. 

4.  Vessels  Wrongfully   Moored.  —  Where    a  14,060. 

vessel  moves  out  of  a  slip  in  a  careful  manner,  8.  Vessels  Aground  Must  Warn  Others.  —  The 

and  with  a  helper,  she  is  not  liable  for  injuries  Industrie,  L.  R.  3  A.  &  L.  303,  40  L.  J.  Adm. 

to  boats  moored  inside  of  other  boats,  which  26,  19  W.  R.  728,  1  Asp.  M.  Cas.  17;  The  F.  W. 

other  boats  were  moored  alongside  them    in  Wheeler,  (C.  C.  A.)   78  Fed.  Rep.  824;  The 

violation  of  the  regulations,  and  which  were  Maurice  B.  Grover,  79  Fed.  Rep.  378. 

duly  requested  to  change  their  berths.    The  Ex-  Lights  on  vessels  aground,  see  infra,  this  title, 

press.  (C.  C.  A.)  49  Fed.  Rep.  764.  Lights,  Signals,  Lookouts. 

5.  Downes  v.  The  Excelsior,  40  Fed.  Rep.  9.  Signals.  —  Austin  v.  New  Jersey  Steam- 
271.  boat  Co.,  43  N.  Y.  75. 

Right  of  Way  of  approaching   or   emerging  10.  The  Maurice  B.  Grover,  79  Fed.  Rep. 

vessel,  see  infra,  this  title.  Narrow  Channels,  378. 

Rivers,  Harbors,  and  Canals  —  Coining  to  or  11.  Care  in  Approaching  Grounded  Vessels. — 

Leaving  Slips  and  Wharves.  The  City  of  Macon,  100  Fed.  Rep.  139. 

6.  Care  in  Moving  in  Dock.  —  The  Monitor,  4  12.  The  Merrimac.  14  Wall.  (U.  S.)  199;  The 
Biss.  (U.  S.)  503,  17  Fed.  Cas.  No.  9,710;  The  Steamer  Ellen  S.  Terry,  7  Ben.  (U.  S.)  401, 
Pennsylvania,  22  Fed.  Rep.  208;  The  New  8  Fed.  Cas.  No.  4.378;  The  Stromless.  1  Lowell 
York,  92  Fed.  Rep.  1021.  (U.  S.)  153,  23  Fed.  Cas.  No.  13,540;  Kelsey  v. 

Persons  moving  another's  boat  in  a  dock,  for  Barney.  12  N.  Y.  425.    But  see  The  Thomas  A. 

their  own  convenience,  to  enable  them  to  change  Scott,   Brown   Adm.  503,   23    Fed.   Cas.  No. 

the  position  of  their  boat,  are  bound  to  see  that  13,921. 
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vessel  making  strenuous  efforts  to  back  off,  she  will  be  held  in  fault  in  running 
closely  under  her  stern.1  But  the  vessel  aground  must  suspend  her  efforts  to 
get  off  until  approaching  vessels  have  passed  her  where  her  manoeuvres  are 
dangerous  to  passing  craft ;*  and  her  master  must  anticipate  the  vessel 
coming  off  the  ground  by  the  effect  of  the  wind  and  tide,  and  be  ready  to 
control  her  way.3  Negligence  in  running  a  vessel  aground  is  not  a  con- 
tributing cause  to  a  collision  with  a  steamer  which  subsequently  runs  into  hei 
with  knowledge  of  her  position  and  condition.'4 

8.  Presumption  and  Burden  of  Proof.  —  It  has  been  unqualifiedly  stated  that 
where  a  vessel  in  motion  comes  into  collision  with  a  motionless  vessel,  the 
burden  of  proof  lies  on  the  moving  vessel  to  show  that  the  collision  was 
inevitable  or  that  the  motionless  vessel  was  to  blame.5  But  it  is  not  believed 
that  such  a  broad  rule  can  be  laid  down.  Where  the  pleadings  do  not  raise 
the  question  of  negligence  on  the  part  of  the  motionless  vessel,6  or  where  the 
collision  happened  in  daylight,7  such  rule  may  be  applicable.  But  the  better 
rule  seems  to  be  that  to  throw  the  burden  of  proof  on  the  moving  vessel  it 
must  first  appear  that  the  other  was  anchored  or  moored  in  a  proper  place 
and  observing  the  precautions  required  by  law.8 

XII.  Lights,  Signals,  Lookouts  —  1.  Lights  —  a.  Regulations  Gen- 
erally. —  Regulations  prescribing  the  lights  to  be  carried  at  night  by  vessels 
at  rest,  at  anchor,  or  under  way  are  of  recent  origin,  and  the  cases  arising  prior 


1.  The  F.  &  P.  M.  No.  i,  45  Fed.  Rep.  703; 
The  John  Craig,  66  Fed.  Rep.  596. 

2.  Suspension  of  Efforts  to  Get  Off.  —  The 
Thomas  A.  Scott,  Brown  Adm.  503,  23  Fed.  Cas. 
No.  13,921  ;  The  Cherokee,  15  Fed.  Rep.  119; 
The  John  Craig,  66  Fed.  Rep.  596. 

3.  Vessel  Getting  under  Way.  —  Humphreys 
v.  Charles  Warner  Co.,  45  Fed.  Rep.  270 ;  The 
1".  \V.  Vosburgh,  107  Fed.  Rep.  539. 

Where  a  vessel  that  had  been  ashore  on  a 
bar  forged  over  it  with  the  flood  tide  and  struck 
another  at  anchor  in  the  channel  just  clear  of 
the  bar,  the  collision  was  held  to  be  an  inevi- 
table accident.    The  Thornley,  7  Jur.  659. 

4.  Negligence  in  Grounding.  —  Austin  v.  New 
Jersey  Steamboat  Co.,  43  N.  Y.  75,  3  Am.  Rep. 
663. 

5.  Burden  of  Proof  on  Moving  Vessel  —  Eng- 
land. —  The  Annot  Lyle,  11  P.  D.  114,  55  L.  J. 
Adm.  62,  55  L.  T.  N.  S.  576,  34  W.  R.  647,  6 

Asp.  M.  Cas.  50. 

United  States.  —  The  City  of  New  York,  147 
U.  S.  85  ;  The  Ferry-boat  Baltic,  2  Ben.  (U.  S.) 
452,  2  Fed.  Cas.  No.  823  ;  The  Scioto,  2  Ware 
(U.  S.)  360,  21  Fed.  Cas.  No.  12,508;  The 
Worthington,  19  Fed.  Rep.  836;  The  Brady,  24 
Fed.  Rep.  300  ;  Guthrie  v.  Philadelphia,  73  Fed. 
Rep.  688;  The  Win.  M.  Hoag,  101  Fed.  Rep. 
846. 

Louisiana.  —  Wood  v.  Harbor  Tow-Boat  Co., 
McGloin  (La.)  121. 

6.  The  Merchant  Prince,  (1892)  P.  9,  67  L.  T. 
N.  S.  251,  7  Asp.  M.  Cas.  208;  The  Brig  Beaver, 
2  Ben.  (U.  S.)  118,  3  Fed.  Cas.  No.  1,199;  The 
Schooner  Dutchess,  6  Ben.  (U.  S.)  48,  8  Fed. 
Cas.  No.  4,205. 

7.  England.  —  The  City  of  Peking  v.  The 
Compagnie  des  Messageries  Maritimes,  14  App. 
Cas.  40,  58  L.  J.  P.  C.  64,  61  L.  T.  N.  S.  136, 
6  Asp.  M.  Cas.  3g6. 

United  States.  —  American  Dredging  Co.  v. 
The  Bedowin,  37  Leg.  Int.  (Pa.)  52,  1  Fed.  Cas. 
No.  299 ;  Bowas  v.  The  Pioneer  Tow  Line,  2 
Sawy.  (U.  S.)  21,  3  Fed.  Cas.  No.  1:713;  Hall 
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t.  Little,  2  Flipp.  (U.  S.)  153,  11  Fed.  Cas.  No. 
5.939  J  The  Julia  M.  Hallock,  1  Sprague  (U.  S.) 
539,  14  Fed.  Cas.  No.  7,579  ;  The  Lady  Franklin, 
2  Lowell  (U.  S.)  220,  14  Fed.  Cas.  No.  7,984. 

Connecticut.  —  Bill  v.  Smith,  39  Conn.  206. 

8.  England.  —  The  Telegraph,  1  Spinks  427  ; 
The  Indus,  12  P.  D.  46,  56  L.  J.  Adm.  88,  56  L. 
T.  N.  S.  36,  35  W.  R.  490,  6  Asp.  M.  Cas.  105. 
See  also  The  George  Arkle,  5  L.  T.  N.  S.  290  ; 
The  Annapolis,  5  L.  T.  N.  S.  326  ;  The  Bothnia, 
Lush.  52;  The  Bottle  Imp,  42  L.  J.  Adm.  48,  28 
L.  T.  N.  S.  286,  21  W.  R.  600,  1  Asp.  M.  Cas. 
571- 

United  States.  —  The  Granite  State,  3  Wall. 
(U.  S.)  310;  The  Oregon,  158  U.  S.  186;  The 
Louisiana,  3  Wall.  (U.  S.)  164;  St.  Louis,  etc., 
Transp.  Co.  v.  U.  S.,  33  Ct.  CI.  251  ;  Amoskeag 
Mfg.  Co.  v.  The  Steam  Ferry-Boat  John  Adams, 

1  Cliff.  (U.  S.)  404,  1  Fed.  Cas.  No.  338;  The 
Schooner  A.  R.  Wetmore,  5  Ben.  (U.  S.)  147, 

2  Fed.  Cas.  No.  569  ;  The  Bridgeport,  7  Blatchf. 
(U.  S.)  361,  1  Fed.  Cas.  No.  1,861,  affirming 
1  Ben.  (U.  S.)  65,  21  Fed.  Cas.  No.  12,717; 
The  City  of  New  York,  8  Blatchf.  (U.  S.)  194, 
5  Fed.  Cas.  No.  2,759 ;  The  Schooner  Clara.  5 
Ben.  (U.  S.)  375.  5  Fed.  Cas.  No.  2,788,  23 
Wall.  (U.  S.)  1  ;  The  Fremont,  3  Sawy.  (U.  S.) 
571,  9  Fed.  Cas.  No.  5,094;  The  Helen  R. 
Cooper,  7  Blatchf.  (U.  S.)  378,  11  Fed.  Cas.  No. 
6.334;  The  Lincoln,  1  Lowell  (U.  S.)  46,  15 
Fed.  Cas.  No.  8,354  ;  The  Masters,  Brown  Adm. 
342,  16  Fed.  Cas.  No.  9,267  ;  Mills  v.  The  Steam- 
boat Nathaniel  Holmes,  1  Bond  (U.  S.)  352,  17 
Fed.  Cas.  No.  9,613;  The  Palmetto,  1  Biss.  (U. 
S.)  140,  18  Fed.  Cas.  No.  10,699;  Pierce  v. 
Lang,  1  Lowell  (U.  S.)  65,  19  Fed.  Cas.  No. 
11,144;  Sterling  v.  The  Brig  Jennie  Cushman, 

3  Cliff.  (U.  S.)  636,  22  Fed.  Cas.  No.  13.375; 
The  City  of  Lynn,  11  Fed.  Rep.  339;  The  Rock- 
away,  19  Fed.  Rep.  449;  The  Echo,  19  Fed.  Rep. 
453;  The  Worthington,  19  Fed.  Rep.  836;  The 
City  of  Augusta,  30  Fed.  Rep.  844  ;  Seabrook  -'. 
Raft  Railroad  Cross-Ties,  40  Fed.  Rep.  596 ; 
The  Armonia,  67  Fed.  Rep.  362,  affirmed  81 
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to  such  regulations  are  now  of  no  practical  importance.1  Prior  to  the  enact- 
ment of  the  sailing  rules,  neither  steamers  nor  sail  vessels,  except  on  the  lakes, 
were  required  to  carry  lights  of  any  kind.2  The  whole  subject  is  now  covered 
by  elaborate  rules  applicable  to  all  the  maritime  countries,  known  as  the 
International  Rules,  and  by  local  rules  in  the  various  countries. 

Excuse  for  Noncompliance.  —  It  is  no  excuse  for  not  having  lights  that  the 
master  of  the  vessel  did  not  know  of  the  law,3  or  that  the  night  was  clear.14 

b.  Lights  for  Vessels  under  Way  —  (i)  When  Vessel  Is  under  Way. 
—  The  rules  provide  that  a  vessel  is"  under  way"  within  the  meaning  of 
the  rules  when  she  is  not  at  anchor  or  made  fast  to  the  shore  or  aground.5 
Thus,  a  sail  vessel  becalmed, B  or  hove  to,7  or  casting  off  her  moorings,8  or 
coming  to  anchor  and  hauling  down  her  headsails,9  or  a  steamer  lying  in  the 
open  waiting  a  tow,10  or  a  trawler  with  her  gear  down  fishing, 11  or  a  vessel 
with  her  anchor  down  but  not  actually  held  by  and  under  control  of  it,12  or 
a  vessel  driven  from  her  anchors  by  a  gale  of  wind,  and  setting  sail  to  get  out 
to  sea,  even  if  wholly  unmanageable,13  is  under  way  within  the  regulations. 
However,  a  ship  which  suddenly  parts  her  cable  in  a  gale  and  drives  over  a 
sand  bar, 14  or  drives  about  in  an  unmanageable  state,15  or  drops  up  a  river 
assisted  by  her  anchor  ahead,10  or  a  vessel  while  dredging  with  her  anchor 
down,17  is  not  under  way,  and  must  not  carry  the  lights  required  for  vessels 
under  way. 

(2)  Steam  Vessels  —  Masthead  Light.  — A  steam  vessel  under  way  is  required 
to  carry  a  white  masthead  light  so  fixed  as  to  show  ahead  and  abeam  an 


Fed. 'Rep.  227,  39  U.  S.  App.  638;  The  D.  H. 
Miller,  76  Fed.  Rep.  877.  33  U.  S.  App.  717; 
Henderson  v.  Cleveland,  93  Fed.  Rep.  844  ;  Ross 
v.  Merchants,  etc..  Transp.  Co.,  (C.  C.  A.)  104 
Fed.  Rep.  302  ;  The  Dean  Richmond,  (C.  C.  A.) 
107  Fed.  Rep.  1,001,  affirming  103  Fed.  Rep.  701. 

1.  Early  Cases  as  to  Lights.  —  Hall  v.  The 
Propeller  Buffalo,  Newb.  Adm.  115,  11  Fed.  Cas. 
No.  5,927  ;  Todd  v.  The  James  Adger,  23  Fed. 
Cas.  No.  14,074a;  Ward  v.  The  Brig  Fashion, 
Newb.  Adm.  8,  6  McLean  (U.  S.)  152,  29  Fed. 
Cas.  No.  17,154. 

2.  England.  —  The  Iron  Duke,  2  W.  Rob.  377, 
4  Notes  Cas.  94  ;  The  Victoria,  3  VV.  Rob.  49  ; 
The  Londonderry,  4  Notes  Cas.  Suppl.  xxxi ; 
The  Aurora,  Lush.  327  ;  The  Saxonia,  Lush.  410, 
15  Moo.  P.  C.  262,  31  L.  J.  Adm.  201,  8  Jur. 
N.  S.  315,  6  L.  T.  N.  S.  6,  10  W.  R.  431. 

United  States.  —  St.  John  v.  Paine,  10  How. 
(U.  S.)  557;  The  Steamer  Louisiana  v.  Fisher, 
21  How.  (U.  S.)  r  ;  The  Continental,  14  Wall. 
(U.  S.)  345  ;  Baker  v.  Steamship  City  of  New 
York,  1  Cliff.  (U.  S.)  75,  2  Fed.  Cas.  No.  765; 
Bedell  v.  The  Potomac,  2  Int.  Rev.  Rec.  62,  3 
Fed.  Cas.  No.  1,215;  The  Pilot-Boat  Blossom, 
Olc.  Adm.  188,  3  Fed.  Cas.  No.  1,564;  The 
Barque  Delaware  v.  Steamer  Osprey,  2  Wall.  Jr. 
(C.  C.)  268,  7  Fed.  Cas.  No.  3,763;  The  Falcon, 
8  Fed.  Cas.  No.  4,619;  Jones  v.  The  Hanover,  9 
N.  Y.  Leg.  Obs.  232,  13  Fed.  Cas.  No.  7,466; 
-The  Thomas  Martin,  3  Blatchf.  (  U.  S.)  517,  23 
Fed.  Cas.  No.  13,926  ;  Todd  v.  The  James  Adger, 
23  Fed.  Cas.  No.  14,074a. 

Massachusetts.  —  Carsley  v.  White,  21  Pick. 
(Mass.)  254,  32  Am.  Dec.  259. 

Washington.  —  Meigs  v.  The  Steamship 
Northerner,  i  Wash.  Ter.  78. 

3.  Excuse  for  Noncompliance.  —  The  Ontario, 
2  Lowell  (U.  S.)  40,  18  Fed.  Cas.  No.  10,543. 

4.  The  City  of  London,  Swahey  245,  300,  11 
Moo.  P.  C.  307,  5  W.  R.  678. 


5.  Vessel  Under  Way.  —  This  provision  is  in 
all  the  rules. 

6.  Sail  Vessel  Becalmed.  —  Naunton  v.  The 
Oregon,  17  Fed.  Cas.  No.  10,057. 

7.  Ship  Hove  to. —  The  Rosalie,  5  P.  D.  245, 
50  L.  J.  Adm.  3,  44  L.  T.  N.  S.  32,  4  Asp.  M. 
Cas.  384 ;  The  City  of  London,  1 1  Moo.  P.  C. 
307,  Swabey  245,  300,  5  W.  R.  678;  The  James, 
10  Moo.  P.  C.  162,  Swabey  55,  4  W.  R.  353; 
The  Pennsylvania,  23  L.  T.  N.  S.  55.  See  also 
supra,  this  title,  Sail  Vessels  Meeting  or  Cross- 
ing. 

8.  Casting  Off  Moorings.  —  The  John  Fenwick, 
L.  R.  3  A.  &  E.  500,  41  L.  J.  Adm.  38,  26  L.  T. 
N.  S.  322,  1  Asp.  M.  Cas.  249. 

9.  Ship  Coming  to  Anchor.  —  The  Adriatic,  33 
L.  T.  N.  S.  102,  3  Asp.  M.  Cas.  16.  . 

10.  Tug  Waiting  for  a  Tow.  —  The  Sunnysidc, 
Brown  Adm.  227,  23  Fed.  Cas.  No.  13,620;  The 
Jennie  S.  Barker,  L.  R.  4  A.  &  E.  456.  But 
see  The  Helvetia,  3  Asp.  M.  Cas.  43,  note. 

11.  Trawler  Fishing.  — The  Dunelm,  9  P.  D. 
164,  53  L.  J.  Adm.  81,  51  L.  T.  N.  S.  214.  32 
W.  R.  970,  5  Asp.  M.  Cas.  304.  See  also  The 
Edith,  Ir.  R.  10  Eq.  345;  The  Englishman,  3  P. 
D.  18,  47  L.  J.  Adm.  9,  37  L.  T.  N.  S.  412,  3 
Asp.  M.  Cas.  506. 

12.  Vessel  Dragging  Anchor.  —  The  Esk,  L.  R. 
2  A.  &  E.  350,  38  L.  J.  Adm.  33. 

13.  Setting  Sail  to  Get  to  Sea.  —  The  George 
Arkle,  Lush.  382. 

14.  Sudden  Parting  of  Cable. —  The  Buckhurst, 
6  P.  D.  152,  51  L.  J.  Adm.  10,  46  L.  T.  N.  S. 
108,  30  W.  R.  232,  4  Asp.  M.  Cas.  484. 

15.  The  Buckhurst,  6  P.  D.  152,  51  L.  J.  Adm. 
10,  46  L.  T.  N.  S.  108,  30  W.  R.  232,  4  Asp.  M. 
Cas.  484. 

16.  Warped  Up  Stream  by  Anchor. — The  Indian 
Chief,  14  P.  D.  24.  58  L.  J.  Adm.  25,  60  L.  T. 
N.  S.  240,  6  Asp.  M.  Cas.  362. 

17.  Vessel  Dredging  with  Anchor  Down.  —  The 
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unbroken  light  over  an  arc  of  the  horizon  of  twenty  points  of  the  compass, 
and  of  such  a  character  as  to  be  visible  for  five  miles.1 

Range  Lights.  —  The  rules  also  provide  that  steam  vessels  under  way  shall  carry 
an  additional  white  light  of  similar  construction  with  the  masthead  light,  and 
aft  of  such  light  on  a  line  with  the  keel.  Such  lights  are  called  range  lights,3 
and  the  carrying  of  such  central  range  of  two  white  lights  is  made  compulsory 
on  all  steam  vessels,  except  sea-going  vessels  and  ferry  boats,  by  the  Inland 
Rules,  and  on  steamers  of  over  one  hundred  and  fifty  feet  register  length  by 
the  Rules  for  the  Great  Lakes.3  Under  the  Inland  Rules  the  after-light 
must  show  all  around  the  horizon,  and  under  the  Rules  for  the  Great  Lakes 
it  must  be  seventy-five  feet  abaft  the  forward  white  light.  A  steam  vessel 
constructed  and  adapted  for  ocean  navigation  and  licensed  to  proceed  to 
foreign  ports  is  not  required  to  carry  the  central  range  of  two  white  lights 
while  navigating  inland  waters,4  but  a  steamer  licensed  as  a  coasting  vessel  is 
required  to  carry  such  lights.5 

Side  Lights.  — -All  steam  vessels  underway  are  required  to  carry  colored  side 
lights,  green  on  the  starboard  side,  red  on  the  port  side.6 

(3)  Sail  Vessels.  —  Sail  vessels  are  required  to  carry  the  regulation  colored 
side  light,  as  set  out  above,  and  are  prohibited  from  carrying  the  masthead 
light.7 

(4)  Steam  Vessels  Towing.  —  Steam  vessels  towing  are  required  to  carry, 
in  addition  to  the  colored  side  lights,  two  or  three  vertical  white  lights  in  the 
same  position  as  the  masthead  light  provided  for  steamers  under  way.8  A 
tug  which  has  no  mast  must  carry  her  vertical  lights  when  towing  in  such 
manner  as  to  be  equivalent  in  effectiveness  to  that  prescribed  by  the  rules.9 
The  hanging  of  the  two  vertical  lights  abaft  the  pilot  house,  and  not  at  the 
bow,  is  not  a  compliance  with  the  rule.10  The  object  of  the  rule  as  to  towing 
lights  is  to  show  other  vessels  that  the  towing  vessel  is  encumbered, 11  and  a 
vessel  which  does  not  comply  with  this  rule  is  liable  for  a  collision  with  her 
tow  or  a  third  vessel  to  which  her  fault  contributed.13 

(5)  Vessels  in  Tow.  —  Vessels  in  tow  are  required  to  carry  the  colored  side 
lights,  and  are  forbidden  to  carry  the  masthead  or  range  lights.13    On  the 

Smyrna,  cited  in  The  George  Arkle,  Lush.  385  ;  The  Inland  Rules  are  the  same  except  that  it 

The  Indian  Chief,  14  P.  D.  24".  is  provided  that  such  lights  shall  not  be  less 

1.  Masthead  Light.  —  See  art.  2  (a),  Inter-  than  three  feet  apart,  and  in  place  of  the  provi- 
national  Rules.  The  rule  for  the  Great  Lakes  sion  "  excepting  the  additional  light,"  etc.,  they 
is  the  same.  The  Inland  Rule  is  the  same  ex-  read  "  or  the  after  range  light  mentioned  in 
cept  that  the  distance  above  the  hull  is  not  article  two  (/)." 

prescribed.  The  Rules  for  the  Great  Lakes  are  in  sub- 

2.  Range  Lights. — Art.  2  (e),  International  stance  the  same  as  the  International  Rules,  ex- 
Rules.  The  Inland  Rules  contain  a  similar  pro-  cept  that  the  carrying  of  the  after  steering  light 
vision.  is  made  compulsory  and  there  is  an  additional 

3.  The  Continental,  14  Wall.  (U.  S.)  358.  rule  for  steam  vessels  towing  rafts. 

4.  Ocean-going  Steam  Yacht.  —  Belden  v.  9.  Vessel  Without  Mast.  —  The  Jesse  Wil- 
Chase,  150  U.  S.  674,  reversing  104  N.  Y.  86,  liamson,  17  Blatchf.  (U.  S.)  106,  13  Fed.  Cas. 
117  N.  Y.  637,  22  N.  E.  Rep.  963,  affirming  34  No.  7,296. 

Hun  (N.  Y.)  571.  10.  Position  of  Lights. —  The  Steamboat  City 

5.  Coasting  Steamer.  —  The  Conoho,  24  Fed.  of  Troy,  9  Ben.  (U.  S.)  466,  5  Fed.  Cas.  No. 
Rep.  758.  2,769. 

6.  Side  Lights.  —  Art.  2,  International  Rules.  11.  Object  of  Rule. —  Union  Steamship  Co.  v. 
The  Inland  Rules  and  the  Rules  for  the  Great  The  Aracan,  L.  R.  6  P.  C.  127,  43  L.  J.  Adm. 

Lakes  are  the  same.    Under  the  Rules  for  the  30,  31  L.  T.  N.  S.  42,  22  W.  R.  927,  2  Asp.  M. 

Western  Rivers  the  colored  lights  are  carried  on  Cas.  350. 

the  smoke  pipes  (rules  10  and  13).  12.  Absence  of  Lights.  —  The  Steamer  Ala- 
Ferry  Boats. —  Lights  for  double-ended  ferry  bama,  1  Ben.  (U.  S.)  476,  1  Fed.  Cas.  No.  122; 
boats,  see  rule  7,  Inspectors'  Rules  for  Great  The  Tug  C.  F.  Ackerman,  9  Ben.  (U.  S.)  179, 
Lakes;  rule  10,  Inspectors'  Rules  for  Inland  5  Fed.  Cas.  No.  2,363;  The  Steamtug  U.  S. 
Waters.  Grant,  7  Ben.  (U.  S.)  195.  28  Fed.  Cas.  No. 

7.  Sail  Vessels.  —  Art.  5,  International  and  In-  16,803  :  The  Robert  Robinson,  55  Fed.  Rep.  123. 
land  Rules  ;  rule  6  of  Rules  tor  Great  Lakes.  13.  Vessels  in  Tow.  —  "A  sailing  vessel  under 

8.  Lights  of  Steam  Vessels  Towing.  —  Art.  3,  way  and  any  vessel  being  towed  shall  carry  the 
International  Rules.  same  lights  as  are  prescribed  by  article  two  for 
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Great  Lakes  and  the  tributary  waters  they  are  also  required  to  carry  a  small 
bright  light  aft  which  shall  not  be  visible  forward  of  the  beam.1  The  inspec- 
tors' rule,  promulgated  in  accordance  with  the  regulations,  requires  that  barges 
and  canal  boats,  when  towed  on  a  hawser,  two  or  more  abreast  in  one  tier, 
shall  carry  a  white  light  on  the  bow  and  a  white  light  on  the  stern  of  each  of 
the  outside  boats.2  But  irrespective  of  such  regulations,  it  is  a  fault  not  lo 
have  a  light  on  a  vessel  towed  astern.3 

(6)  Pilot  Boats.  —  Pilot  boats,  when  engaged  on  their  station  on  pilot 
duty,  must  carry  a  masthead  light  and  also  exhibit  a  flare-up  at  intervals  of 
not  less  than  fifteen  minutes,  and  at  other  times  must  carry  the  regulation 
lights  for  other  vessels  of  their  tonnage.4  When  the  pilot  boat  is  at  anchor 
she  is  not  required  to  have  the  special  lights  of  a  pilot  boat,  but  the  usual 
anchor  light.5  A  boat  with  a  pilot  on  board  is  a  pilot  boat  whether  the 
pilot  is  licensed  or  not,6  and  when  waiting  for  ships  wanting  pilots  is  engaged 
on  her  station  on  pilotage  duty,  although  miles  off  the  port  to  which  she 
belongs.7  Where  the  pilot  boat  carries  colored  lights  she  is  held  to  the  obli- 
gations of  a  vessel  under  way.8 

(7)  Fishing  Vessels.  —  Special  lights  are  provided  for  fishing  vessels.  The 
regulations  are  referred  to  in  the  notes.9 

(8)  Small  Boats.  —  Provisions  are  made  for  the  carrying  of  lights  by  small 
boats,  which  are  referred  to  in  the  notes. 10 

(9)  Vessels  of  War.  —  Vessels  of  war  are  excepted  from  the  rules  as  to 
lights  under  certain  circumstances.11 

(10)  Other  Vessels  and  Rafts.  —  Provision  is  made  for  lights  for  other 
vessels  engaged  in  special  services,  and  for  rafts.12 


a  steam  vessel  under  way,  with  the  exception  of 
the  white  lights  mentioned  therein,  which  they 
shall  never  carry."  Art.  5,  International  and 
Inland  Rules. 

English  Kule.  —  See  The  Mary  Hounsell,  4  P. 
D.  204. 

1.  On  Great  Lakes.  —  Rule  6  of  Rules  for  Great 
Lakes. 

Rules  of  Thames  Conservancy.  —  See  The 

Swansea  v.  The  Condor,  4  P.  Div.  115. 

2.  Inspectors'  Rule  11  (30  U.  S.  Stat,  at  L. 
102).  —  This  rule  imposes  a  duty  on  the  tow,  as 
well  as  on  the  tug,  to  see  that  such  lights  are 
maintained,  and  not  only  on  the  outside  boats, 
but  on  each  one  in  the  tier.  The  Lyndhurst,  92 
Fed.  Rep.  681. 

Western  Rivers. —  See  further  rule  9  of 
Rules  of  Supervising  Inspectors  for  the  Western 
Rivers  as  to  barges,  canal  boats,  and  scows. 

As  to  the  respective  obligations  of  tug  and 
tow  as  to  lights,  see  supra,  this  title,  X.  Vessels 
in  Tow. 

3.  The  Ernest  A.  Hamill,  100  Fed.  Rep.  509. 
Rules  of  the  Delaware  and  Raritan  Canal,  —  See 

McCausland  v.  The  Steam-Propeller  Delaware, 
3  Fed.  Rep.  878. 

4.  Pilot  Boats.  —  Art.  8,  International  and  In- 
land Rules;  The  Haverton,  31  Fed.  Rep.  563. 

5.  The  Schooner  Wanata,  4  Ben.  (U.  S.)  310, 
29  Fed.  Cas.  No.  17.138. 

6.  The  Mary  Hounsell,  4  P.  D.  204,  48  L.  J. 
Adm.  54,  40  L.  T.  N.  S.  368,  4  Asp.  M.  Cas. 
101. 

7.  The  Haverton,  31  Fed.  Rep.  563. 

8.  The  Steamship  New  Orleans.  9  Ben.  (U. 
S.)  303,  18  Fed.  Cas.  No.  10,180. 

Lights  for  Steam  Pilot  Boats.  —  See  Act  Feb. 
19.  1900.  c.  22,  31  U.  S.  Stat,  at  I...  p.  30. 

9.  Fishing  Vessels.  —  Art.  9,  Inland  Rules. 
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International  Rule  9  is  the  same  as  art.  9  (a) 
Inland  Rules  except  that  it  reads  vessels  of 
twenty  tons  instead  of  ten  tons. 

Fishing  Vessels  Off  European  Coasts.  —  Art.  9 
(a),  9  {c),  International  Rules. 

The  English  Regulations  have  been  construed 
in  the  following  cases.  The  Olivia,  Lush.  497, 
6  L.  T.  N.  S.  398. 

Fishing  vessels  when  "  stationary."  The 
Dunelm,  9  P.  D.  164,  53  L.  J.  Adm.  81,  51  L. 
T.  N.  S.  214,  32  W.  R.  970,  5  Asp.  M.  Cas.  304; 
The  Englishman,  3  P.  D.  18,  47  L.  J.  Adm.  9, 
37  L.  T.  N.  S.  412,  3  Asp.  M.  Cas.  506;  The 
Edith.  Ir.  R.  10  Eq.  345. 

Carrying  side  lights.  The  Chusan,  53  L.  T. 
N.  S.  60,  s  Asp.  M.  Cas.  476. 

Duty  to  exhibit  flare-up.  The  Pacific.  9  P.  D. 
124,  53  L.  J.  Adm.  67,  51  L.  T.  N.  S.  127. 

Duty  to  display  red  light.  The  Qrion.  (1891) 
P.  307,  60  L.  J.  Adm.  90,  65  L.  T.  N.  S.  500,  7 
Asp.  M.  Cas.  88. 

When  gear  become  fast.  The  Warwick,  15  P. 
D.  189,  63  L.  T.  N.  S.  561,  6  Asp.  M.  Cas.  545. 

10.  Lights  for  Small  Boats.  —  Art.  6,  Inter- 
national Rules. 

The  same  provision  is  contained  in  Rules  for 
the  Great  Lakes  and  also  in  the  Inland  Rules, 
except  that  in  the  latter  for  the  words  "  small 
vessels."  are  used  "  vessels  of  less  than  ten 
gross  tons."  See  also  The  Gazelle,  33  Fed. 
Rep.  301. 

Open  Boat  Defined.  —  Carse  v.  North  British 
Steam  Packet  Co.,  22  Sc.  Sess.  Cas.  (4th  ser.) 
475- 

11.  Naval  Lights  and  Recognition  Signals. — 

Art.  i.i.  International  and  Inland  Rules:  rule 
13.  Rules  for  Great  Lakes. 

12.  Lights  for  Ferry  Boats,  Barges,  and  Canal 
Boats  in  Tow. —  Art.  5,  §  -\  Inland  Rules. 
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c  Lights  for  Vessels  Not  under  Way  or  Not  in  Command  —  (i) 
Vessels  Not  under  Command.  —  Under  the  International  Rules  a  vessel  which, 
from  any  accident,  is  not  under  command  must  carry  two  vertical  red  lights 
at  the  same  position  as  the  masthead  light  for  a  steamer  under  way.1  This 
rule  does  not  apply  to  a  vessel  not  in  any  way  disabled,  but  simply  moving 
very  slowly  in  a  light  air,  sufficient  to  keep  her  course,  but  not  having 
complete  steerageway.2 

(2)  Vessels  Laying  or  Picking  Up  Cables.  —  Vessels  laying  or  picking  up 
cables,  when  not  under  way  3  are  required  to  carry  special  lights  indicating 
their  business,'1  and  that  they  are  not  under  command  and  cannot  get  out  of 
the  way.5 

(3)  Vessels  at  Anchor.  —  A  vessel  at  anchor  is  now  required  by  law  to  dis- 
play one  or  two  fixed  white  lights,  dependent  upon  her  size.6  But  the  mari- 
time law  has  always  required  vessels  at  anchor  in  a  fairway  at  night  to  display 
an  anchor  light  in  the  rigging  hung  so  as  to  be  seen  at  a  distance  from  all 
sides,7  and  such  requirement  was  subsequently  incorporated  into  the  eaily 
regulations.8    A  strict  compliance  with  the  law  as  to  the  character  of  the 


Lights  for  Rafts  or  Other  Craft  Not  Provided 
for.  —  Art  9  (d),  Inland  Rules. 

Lights  for  Tugs  Towing  and  Other  Boats  on  the 
St.  Lawrence.  —  Rule  7,  Rules  for  Great  Lakes. 

Lights  for  Produce  Boats  and  Craft  on  Bays, 
Harbors,  and  Rivers. —  Rule  10,  Rules  for  Great 
Lakes. 

Rafts.  —  Special  rules  are  provided  for  lights 
on  rafts,  see  Supervising  Inspectors'  Rules. 
The  Wm.  N.  Beach,  29  Fed.  Rep.  303. 

Car  Floats.  —  The  Manhasset,  34  Fed.  Rep. 
408. 

Coal  Barges.  —  The  Owen  Wallis,  L.  R.  4  A. 
&  E.  175,  30  L.  T.  N.  S.  41,  43  L.  J.  Adm.  36, 
22  W.  R.  695  ;  Elliott  v.  The  James  Nelson,  1 
Pittsb.  (Pa.)  6,  8  Fed.  Cas.  No.  4,393. 

Flat  Boats.  —  Nelson  v.  Leland,  22  How.  (  U. 
S.)  48. 

Sailing  Ballast  Lighters.  —  The  C.  S.  Butler, 
L.  R.  4  A.  &  E.  238,  31  L.  T.  N.  S.  549,  23  W. 
R.  113,  2  Asp.  M.  Cas.  408. 

Scow  Boats. —  Harris  v.  Uebelhoer,  75  N.  Y. 
169. 

Rafts.  —  U.  S.  v.  One  Raft  Timber,  13  Fed. 
Rep.  796. 

Rafts  in  Tow.  —  A  lantern  in  a  yawl  boat  at 
the  rear  of  a  raft  in  tow  is  not  sufficient,  in 
the  absence  of  rear  lights  on  the  tug.  The  F. 
&  P.  M.  No.  2,  36  Fed.  Rep.  264. 

1.  Vessels  Not  under  Command. —  Art.  4  (a), 
International  Rules. 

2.  Vessel  Without  Steerageway.  —  The  Cherus- 
kia,  92  Fed.  Rep.  683. 

Unmanageable  Vessel.  —  When  a  steamship 
has  become  unmanageable  and  is  riding  head  to 
wind  by  her  chains  with  anchors  unshackled,  it 
is  her  duty  to  exhibit  the  red  lights  prescribed 
and  to  keep  her  steam  up  in  order  that  she  may 
immediately  be  brought  under  control  should 
the  necessity  arise.  The  Faedrelandet,  (1895) 
P.  205,  64  L.  J.  Adm.  122,  72  L.  T.  N.  S.  650, 
8  Asp.  M.  Cas.  1. 

A  steamship  which,  owing  to  an  accident  to 
her  machinery,  is  making  way  at  a  speed  of  be- 
tween four  and  five  knots  instead  of  her  normal 
speed  of  eleven  knots,  and  can  be  steered,  but 
cannot  reverse  as  easily  as  before  the  accident, 
cannot  be  said  to  be  "  not  under  command  " 
within    the   meaning  of   the   regulations,  and 


should  not  carry  the  vertical  red  lights.  The 
P.  Caland  v.  Glamorgan  Steamship  Co.,  (1893  J 
A.  C.  207,  62  L.  J.  Adm.  41,  1  Reports,  138,  68 
L.  T.  N.  S.  469,  7  Asp.  M.  Cas.  317.  See  supra, 
this  section,  b.  (1)  When  Vessel  Is  under  Way. 

3.  Vessels  Laying  or  Picking  up  Cables,  when 
under  Way,  must  carry  the  colored  side  lights. 
The  vessels  referred  to  in  this  article,  when 
not  making  way  through  the  water,  shall  not 
carry  side  lights,  but  when  making  way  shall 
carry  them.    Art.  4  (c),  International  Rules. 

4.  When  Not  under  Way.  —  Art.  4  (b),  In- 
ternational Rules. 

5.  Art.  4  (rf),  International  Rules. 

6.  Anchor  Lights. — Art.  11,  International 
and  Inland  Rules.  Rule  9  of  the  Rules  for  the 
Great  Lakes  is  substantially  the  same. 

7.  Rule  of  Maritime  Law.  —  Rogers  v.  The 
Steamer  St.  Charles,  19  How.  (U.  S.)  108; 
Cohen  v.  The  Brig.  Mary  T.  Wilder,  Taney  (U. 
S.)  567.  6  Fed.  Cas.  No.  2,965;  The  Indiana, 
Abb.  Adm.  330,  13  Fed.  Cas.  No.  7,020;  Lenox 
v.  The  Winismmet  Co.,  1  Sprague  (U.  S.)  160, 
15  Fed.  Cas.  No.  8,248;  Ruckman  v.  The  Five 
Boys,  20  Fed.  Cas.  No.  12,107;  The  Scioto,  2 
Ware  (U.  S.)  360,  21  Fed.  Cas.  No.  12,508; 
Thain  v.  The  North  America,  2  N.  Y.  Leg.  Obs. 
67,  23  Fed.  Cas.  No.  13,853;  Kelly  v.  Cunning- 
ham, 1  Cal.  365  ;  Innis  v.  The  Steamer  Senator, 
1  Cal.  459,  54  Am.  Dec.  305  ;  Simpson  v.  Hand, 
6  Whart.  (Pa.)  311,  36  Am.  Dec.  231. 

A  ship  dropping  up  with  the  tide  stern  fore- 
most is  not  at  anchor  within  the  Thames  rules. 
The  Indian  Chief.  t4  P.  D.  24^  58  L.  J.  Adm. 
25,  60  L.  T.  N.  S.  240,  6  Asp.  M.  Cas.  362. 

8.  Beyer  v.  The  Steamer  Nurnberg,  3 
Hughes  (U.  S.)  505-  3  Fed.  Cas.  No.  1.380; 
Larco  v.  Schooner  Martha  and  Elizabeth,  1 
Sawy.  (LT.  S.)  129.  14  Fed.  Cas.  No.  8.087; 
The  Isaac  Bell,  9  Fed.  Rep.  842:  The  Oliver, 
22  Fed.  Rep.  848:  The  Drew.  35  Fed.  Rep.  789. 

A  Fairway  embraces  water  inside  of  buoys 
where  sail  vessels  of  light  draught  usually 
navigate,  and  not  merely  the  ship  channel.  The 
Oliver.  92  Fed.  Rep.  848. 

Wrecking  Vessels  fastened  together  and  an- 
chored over  a  wreck  should  exhibit  either  the 
light  or  lights  of  one  vessel,  or  if  they  exhibit 
the  lights  of  two  vessels,  the  two  should  be 
956  Volume  XXV. 


Lights,  Signals,  Lookouts.  SHIPS  AND  SHIPPING. 


Lights. 


lights  is  not  necessary  in  the  United  States  where  approaching  vessels  were 
not  misled ; 1  nor  in  England  where  the  fault  could  not  have  been  caused  by 
or  have  contributed  to  a  collision.*  The  rule  does  not  require  that  a  vessel  at 
anchor  shall  extinguish  or  inboard  her  cabin  lights  so  that  no  light  can  possi- 
bly be  seen  from  any  part  of  her  hull.3  A  vessel  exhibiting  colored  side 
lights  is  held  to  the  obligation  of  a  vessel  under  way.'1 

(4)  Vessels  Aground.  —  A  vessel  aground  in  or  near  a  fairway  is  required 
to  display  the  light  or  lights  of  vessels  at  anchor  and  the  two  red  lights  pre- 
scribed for  vessels  not  under  command.5  Where  she  exhibits  the  sailing 
lights  she  will  be  held  in  fault  for  a  collision  with  a  vessel  misled  by  such 
lights.6 

(5)  Vessels  at  Wharf,  River  Bank,  Etc.  —  A  vessel  moored  at  a  wharf  in 
the  usual  way,  and  not  in  or  near  the  channel  or  fairway  of  any  bay,  harbor, 
or  river,  is  not  required  to  display  a  light  ;7  but  where  moored  in  or  near  a 
channel  or  fairway,  though  lying  alongside  a  dock  or  landing,  an  anchor  light 
must  be  exhibited.8  So,  also,  a  light  must  be  displayed  where  she  projects 
from  a  pier  used  as  a  regular  landing  place,9  or  where  her  boom  is  rigged  out 
board  and  in  the  way  of  passing  vessels. 10  A  vessel  tied  to  the  bank  of  a  river, 
not  in  a  port  or  harbor  or  at  a  place  of  landing,  and  out  of  the  line  of  cus- 
tomary navigation,  is  not  bound  to  show  a  light.11  But  a  boat  moored  to  the 
pier  of  a  bridge,  though  out  of  the  mid-channel  and  of  the  usual  course  of 
vessels,  must  exhibit  a  light.12  A  launch  made  fast  to  a  boat  boom  pro- 
jecting from  the  side  of  a  vessel  need  not  exhibit  a  light.13 

d.  Location  and  Visibility  of  Lights  —  (1)  Location  of  Lights. — 
The  law  forbids  the  carrying  of  any  other  signal  lights  than  those  designated, 


similarly  arranged.  They  should  not  show 
moving  lights.  The  Steamboat  Austin,  3  Ben. 
(U.  S.)  11,  2  Fed.  Cas.  No.  663. 

Inside  of  Booms.  — ■  A  vessel  anchored  inside 
a  boom  used  in  a  channel  of  a  harbor  for  the 
protection  of  dredging  vessels  must  display  an 
anchor  light.  The  Willard  Saulsbury,  1  Lowell 
(U.  S.)  194,  29  Fed.  Cas.  No.  17,681. 

Pilot  Boats  when  at  anchor  come  within  the 
general  ruie  as  to  anchor  lights.  The  Wanata, 
95  U.  S.  600. 

1.  Strict  Compliance  Not  Necessary. — The 
Steamboat  New  York  v.  Rea,  18  How.  (U.  S.) 
223. 

2.  As  where  the  vessel  had  a  second  light  in 
the  rigging  or  upon  the  hull  or  in  the  cabin 
windows,  The  Avon,  22  Fed.  Rep.  905  ;  where 
the  stern  light  of  the  plaintiff's  vessel  was 
placed  on  deck  abaft  a  house  on  the  after  part 
of  the  deck,  The  Fire  Queen,  12  P.  D.  147; 
where  the  after  light  was  omitted.  The  Lady 
Downshire.  4  P.  D.  26,  48  L.  J.  Adm.  41,  39 
L.  T.  N.  S.  236,  27  W.  R.  648,  4  Asp.  M.  Cas. 
25  :  where  both  lights  were  about  twenty  feet 
from  the  deck.  The  Hermod,  62  L.  T.  N.  S. 
670,  6  Asp.  M.  Cas.  509  ;  where  one  light  was 
ten  feet  above  the  deck.  The  Magneta,  15  P. 
D.  101. 

3.  Other  Lights. — The  Avon,  22  Fed.  Rep. 
905. 

4.  Side  Lights.  —  The  Sunnyside,  1  Brown 
Adm.  227,  23  Fed.  Cas.  No.  13,620,  reversed 
91  U.  S.  208. 

5.  Vessels  Aground.  —  Art.  11.  International 
Rules.  There  is  no  provision  in  the  other  rules 
for  lights  on  vessels  aground. 

Under  the  old  rules  a  vessel  aground  was 
required  to  exhibit  the  light  of  a  vessel  at  an- 
chor.   The  Industrie.  L.  R.  3  A.  &  F.  303,  40 
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L.  J.  Adm.  26,  24  L.  T.  N.  S.  446,  19  W.  R. 
728,  1  Asp.  M.  Cas.  17;  Kidson  v.  Mc Arthur,  5 
Sc.  Sess.  Cas.  (4th  ser.)  936;  The  Frank  Moffat, 
2  Flipp.  (U.  S.)  291,  9  Fed.  Cas.  No.  5,060; 
The  Ant,  10  Fed.  Rep.  294. 

6.  Exhibiting  Sailing  Lights.  —  The  Maurice 
B.  Grover,  (C.  C.  A.)  92  Fed.  Rep.  678. 

7.  Vessels  at  Wharf— Out  of  Channel.  —  Cul- 
bertson  v.  The  Steamer  Southern  Belle,  18 
How.  (U.  S.)  584:  The  Bridgeport,  14  Wall. 
(U.  S.)  116,  affirming  7  Blatchf.  (U.  S.)  361, 
4  Fed.  Cas.  No.  1,861,  1  Ben.  (U.  S.)  65,  21 
Fed.  Cas.  No.  12,717;  Hadden  v.  The  J.  H. 
Rutter,  35  Fed.  Rep.  365 ;  Humphreys  v. 
Charles  Warner  Co.,  45  Fed.  Rep.  270 ;  The 
Express,  48  Fed.  Rep.  323  ;  The  Martin  Dall- 
man,  70  Fed.  Rep.  797,  25  U.  S.  App.  586. 

8.  In  Channel.  —  Rev.  Stat.  U.  S.,  §  4233,  rule 
12;  The  St.  John,  54  Fed.  Rep.  1015,  13  U.  S. 
App.  90;  The  Kennebec.  13  Fed.  Rep.  681.  But 
see  L'Hommedieu  v.  The  Mischief,  3g  Fed.  Rep. 
510. 

9.  Projecting  from  Wharf. —  Shields  v.  Mayor, 
18  Fed.  Rep.  748. 

10.  Stiles  v.  The  John  Stevens,  1  Am.  L.  J. 
N.  S.  385,  23  Fed.  Cas.  No.  13.443. 

11.  River  Bank. —  Ure  v.  Coffman,  19  How. 
(U.  S. )  56;  Sparks  v.  The  Steamer  Salidin,  6 
La.  Ann.  764. 

12.  Moored  to  Bridge  Pier.  —  The  Alabama.  26 
Fed.  Rep.  866. 

Where  the  navigation  at  such  place  was  tem- 
porarily closed  by  construction  on  the.  bridge  it 
was  held  not  necessarily  negligent  for  the  ves- 
sel moored  at  the  pier  not  to  exhibit  a  light. 
Baltimore,  etc.,  R.  Co.  v.  Wheeling,  etc.,  Transp. 
Co..  32  Ohio  St.  116. 

13.  Launch  at  Boat  Boom.  The  Dimitri 
Donskoi.  60  Fed.  Rep.  m. 
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and,  in  doing  so,  forbids  by  necessary  implication  any  change  in  the  position 
of  the  lights  it  provides  for.1  The  position  of  the  white  lights  is  fixed  by 
the  regulations.3  But,  with  the  exception  of  the  rules  for  the  western 
rivers,3  the  regulations  do  not  appoint  any  particular  place  where  the  colored 
side  lights  should  be  fixed.  They  must,  however,  be  placed  so  as  to  be 
properly  visible, 1  and  at  the  outside  of  the  vessel,5  and  so  that  they  cannot 
easily  be  obscured  by  the  sails  and  rigging.  Such  lights  have  been  held 
improperly  placed  when  set  near  the  taff rail,6  or  abaft  the  mizzen  rigging,7 
or  in  the  mizzen  rigging,8  or  in  the  centre  of  the  vessel  forward,  separated 
only  by  a  board,"  or  set  on  the  pawl  bitts,'°  or  upon  the  sides  of  the  forward 
deck-house  of  a  schooner, 11  or  so  placed  that  a  person  standing  at  the  stem  of 
the  vessel  can  see  both  at  the  same  time  without  moving,12  or  hung  on 
each  side  of  a  steamboat,  on  nails  driven  into  the  nosing  of  the  hurricane 
roof,13  or  set  on  the  after-turret  of  a  war  vessel  and  broken  to  a  vessel  ahead 
by  the  main  and  fore  rigging  and  the  running  gear,  as  well  as  the  catheads. 14 

(2)  Character  of  Lights.  —  Signal  lights  are  required  by  acts  of  Congress, 
in  order  that  they  may  be  seen  by  approaching  vessels  in  season  to  enable 
those  in  charge  of  the  vessels  to  adopt  the  necessary  precautions  to  prevent  a 
collision  with  the  vessel  whose  lights  are  so  displayed.15  They  should  be  of 
sufficient  power  for  that  purpose,10  and  in  the  case  of  side  lights  be  furnished 
with  reflectors.17  They  should  not  be  allowed  to  grow  dini,lw  nor  should  the 
side  lights  become  obscured  by  oil  and  smoke  so  as  to  become  colorless,19  and 
they  should  be  so  screened  that  they  do  not  show  across  her  bow.2W 

The  Word  "  Visible  "  as  used  in  the  rules  means  visible  on  a  dark  night  in  a 
clear  atmosphere.21 

(3)  Loss,  Temporary  Disablement,  or  Extinguishment.  —  A  vessel  which 
loses  her  lights  by  tempestuous  weather  may  be  excused  from  pursuing  her 
voyage  from  necessity.22    But  she  is  bound  to  procure  others  at  the  earliest 


1.  Position  of  Lights.  —  The  Manhasset,  34 
Fed.  Rep.  408. 

2.  Position  of  White  Lights.  —  See  supra,  this 
section. 

3.  Colored  Lights.  —  The  Supervising  Inspec- 
tors' Rules  for  the  Western  Rivers  fixed  the 
position  of  the  colored  side  lights  on  the  smoke- 
stacks. 

4.  Beal  v.  Marchais,  L.  R.  5  P.  C.  316,  28 
L.  T.  N.  S.  822,  21  W.  R.  653;  The  Tirzah,  4 
P.  D.  33,  48  L.  J.  Adm.  15  ;  The  British  Steam- 
ship Glamorganshire  v.  The  American  Ship 
Clarissa  B.  Carver,  13  App.  Cas.  454. 

5.  The  Empire  State,  2  Biss.  (U.  S.)  216,  8 
Fed.  Cas.  No.  4,474. 

6.  The  Johanne  Auguste,  21  Fed.  Rep.  134. 

7.  The  Ship'  Shakspeare,  4  Ben.  U.  S.  128,  21 
Fed.  Cas.  No.  12,700. 

8.  The  Germania,  37  L.  J.  Adm.  59,  19  L.  T. 
N.  S.  20,  affirmed  21  L.  T.  N.  S.  44;  The  Caro. 
23  Fed.  Rep.  734. 

The  side  lights  of  an  hermaphrodite  brig  are 
properly  carried  in  the  main  rigging,  the  cus- 
tomary place.  The  Golden  Grove.  13  Fed.  Rep. 
680. 

9.  The  Empire  State,  2  Biss.  (U.  S.)  216,  8 
Fed.  Cas.  No.  4.474. 

10.  The  Gustav.  9  L.  T.  N.  S.  547 ;  The  We- 
nona,  8  Blatchf.  (U.  S.)  499,  29  Fed.  Cas.  No. 
17,41  J,  reversing  4  Ben.  (U.  S.)  207,  29  Fed. 
Cas.  No.  17,410. 

11.  The  Samuel  H.  Crawford.  6  Fed.  Rep.  906. 

12.  Clendinin  v.  The  Steam-Ship  Alhambra,  4 
Fed.  Rep.  86. 

13.  Hazlett  v.  Conrad.  1  Dill.  (U.  S.)  79,  n 
Fed.  Cas.  No.  6.288. 
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14.  Carlton's  Case,  10  Ct.  CI.  485. 

Where  one  side  light  was  obscured  by  the 
cathead  to  an  extent  of  from  two  and  a  half  to 
three  degrees,  but  otherwise  such  lights  were 
unobjectionable,  it  was  held  not  a  fault.  The 
Fire  Queen,  12  P.  D.  147,  56  L.  J.  Adm.  90. 

Where  a  ship's  side  light  was  fixed  in  the 
rigging,  but  not  proved  to  have  been  intercepted 
by  the  foresail  or  otherwise,  it  was  held  that 
there  was  no  infringement  of  the  regulations, 
and  no  presumption  of  fault.  The  British 
Steamship  Glamorganshire  v.  The  American 
Ship  Clarissa  B.  Carver,  13  App.  Cas.  454. 

15.  Character  of  Lights. —  The  Continental,  14 
Wall.  (U.  S.)  345  ;  Chamberlain  v.  Ward,  21 
How.  (U.  S.)  566. 

16.  The  Rabboni,  81  Fed.  Rep.  239. 

17.  Reflectors  Necessary.  —  Foster  v.  The 
Schooner  Miranda,  6  McLean  (U.  S.)  221,  9 
Fed.  Cas.  No.  4,977. 

18.  Burning  Dimly.  —  The  Continental,  14 
Wall.  (U.  S.)  345  ;  The  Manhasset,  34  Fed.  Rep. 
408:  Fristad  v.  The  Premier,  51  Fed.  Rep.  766. 

19.  Obscured  by  Oil  and  Smoke  —  The  Narra- 
gansett,  11  Fed.  Rep.  918:  The  Mary  Morgan, 
28  Fed.  Rep.  333.  affirming  12  Fed.  Rep.  791- 

20.  Defectively  Screened.  —  The  Huntsville.  8 
Blatchf.  (U.  S.)  228,  12  Fed.  Cas.  No.  6,915; 
The  Alabama.  10  Fed.  Rep.  394:  The  Charles 
L.  Teffrev,  (C.  C.  A.)  55  Fed.  Rep.  685;  The 
Citv  of  Nnrwalk.  (C.  C.  A.)  106  Fed.  Rep.  982. 

21.  "  Visible  "  Defined. —  International  Rules. 

22.  Loss  or  Temporary  Disablement.  —  The  Gray 
Eagle.  1  Biss.  (U.  S.)  476.  10  Fed.  Cas.  No. 
5,734,  modified  2  Biss.  (U.  S. )  25,  10  Fed.  Cas. 
No.  5.735,  affirmed  9  Wall.  (U.  S.)  505. 
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opportunity,1  and  is  not  justified  in  keeping  on  her  voyage  without  lights  if 
she  can  safely  come  to  anchor.3  So,  also,  where  from  the  roughness  of  the 
weather  she  cannot  carry  her  lights  on  her  bows,  she  may  shift  them,  but 
must  have  proper  places  for  them,  so  that  they  will  not  be  obscured,3  or  she 
must  have  thein  ready  to  exhibit  as  occasion  requires.4  It  is  no  excuse  for 
not  carrying  lights  that  they  were  being  trimmed  or  cleaned,  or  that  they 
went  out  by  accident.5 

(4)  Obscured  Lights.  —  The  rule  that  requires  the  colored  lights  of  a  vessel 
to  be  visible  for  ten  points  around  the  horizon  is  not  complied  with  when  a 
vessel  voluntarily  puts  herself  in  a  situation  in  which  her  lights  will  continue 
for  some  time  obscured  over  a  considerable  part  of  the  area  in  which  other 
vessel^  are  liable  to  be  moving.0  The  vessel  must  not  allow  her  lights  to  be 
obscured  by  her  own  smoke,7  or  her  sails,8  or,  in  the  case  of  a  tug,  by  her 
tow  alongside,9  and  where  she  is  in  such  a  position  that  her  regulation  lights 
cannot  be  seen  by  approaching  vessels  she  must  take  every  possible  precau- 
tion to  warn  other  vessels  of  her  position.10  Where  the  smoke  of  a  steamer 
obscures  the  lights  of  the  other  vessel  she  must  signal  and  slacken  speed  or 
stop  until  the  course  of  the  other  vessel  can  be  ascertained.11 

e.  Lights  for  Overtaken  Vessel.  —  A  vessel  being  overtaken  by 
another  must  show  from  her  stern  to  the  overtaking  vessel  a  white  light  or  a 
flare-up  light.12    And  the  rule  applies  to  a  fishing  smack  with  the  trawl  down 


1.  The  Aurora,  Lush.  327. 

2.  The  Gray  Eagle,  1  Biss.  (U.  S.)  476,  10 
Fed.  Cas.  No.  5,734,  2  Biss.  (U.  S.)  25,  10  Fed. 
Cas.  No.  5,735.  9  Wall.  (U.  S.)  505. 

3.  The  Tirzah,  4  P.  D.  33;  48  L.  J.  Adm.  15, 
39  L.  T.  N.  S.  547,  27  W.  R.  584- 

4.  The  Calla,  Swabey  465. 

5.  Lights  Being  Trimmed  or  Extinguished  by- 
Accident.  —  The  C.  M.  Palmer,  29  L.  T.  N.  S. 
120,  21  W.  R.  702,  2  Asp.  M.  Cas.  94;  The  Vic- 
toria, 3  W.  Rob.  49;  The  Rob  Roy,  3  W.  Rob. 
190;  The  Sylph,  2  Spinks  75;  Rogers  v.  The 
Steamer  St.  Charles,  19  How.  (U.  S.)  108. 

The  vessel  cannot  be  held  in  fault  because 
her  light  was  extinguished  from  some  unusual 
and  unexpected  cause  for  a  short  time,  not  from 
want  of  proper  care  on  the  part  of  the  vessel. 
The  Eclipse,  1  Tex.  L.  J.  197,  8  Fed.  Cas.  No. 
4,269. 

6.  Obscured  Lights.  —  As  where  navigated 
close  to  a  larger  boat  which  hides  her  lights. 
The  Seacaucus,  34  Fed.  Rep.  68. 

7.  Lights  Obscured  by  Svioke.  —  The  Rona,  29 
L.  T.  N.  S.  781,  2  Asp.  M.  Cas.  182. 

8.  Lights  Obscured  by  Sails.  —  Eastern  Steam- 
ship Co.  v.  Smith,  (1891)  A.  C.  310;  Brainard 
"'.  The  Worcester,  4  Fed.  Cas.  No.  1,804a;  The 
City  of  New  York,  8  Blatchf.  (U.  S.)  194,  5 
Fed.  Cas.  No.  2,759  ;  The  Vesper,  q  Fed.  Rep. 
569;  The  Daylight,  (C.  C.  A.)  73  Fed.  Rep. 
878,  affirming  55  Fed.  Rep.  113. 

9.  Lights  Obscured  by  Tow  Alongside.  —  Mar- 
shall v.  The  Tug  Conroy,  2  Fed.  Rep.  785  ; 
Briggs  v.  Day,  21  Fed.  Rep.  727;  The  Titan,  23 
Fed.  Rep.  413;  The  Drew.  25  Fed.  Rep.  461: 
The  Howard,  30  Fed.  Rep.  280;  The  Orange,  46 
Fed.  Rep.  411  ;  The  Tug  No.  13.  50  Fed.  Rep. 
628.  But  see  The  Manhasset,  34  Fed.  Rep. 
408. 

10.  Regulation  Lights  Obscured  by  Position.  — 

The  Thomas  I.ee,  35  L.  T.  N.  S.  406.  3  Asp. 
M.  Cas.  260;  The  Philotake,  37  L.  T.  N.  S. 
540 ;  The  John  Fenwick,  L.  R.  3  A.  &  E.  500, 
41  L.  J.  Adm.  38. 


Placing  a  service  lantern,  ordinarily  used  to 
give  light  in  discharging  the  cargo,  over  the 
stern,  is  not  a  sufficient  precaution.  The  John 
Fenwick,  L.  R.  3  A.  &  E.  500,  41  L.  J.  Adm. 
38. 

11.  Smoke  Obscuring  Lights  of  Other  Vessels.  — 

The  Ping-On  v.  Blethen,  1 1  Fed.  Rep.  607. 

12.  Lights  for  an  Overtaken  Vessel.  —  Art.  10, 

International  Rules. 

A  vessel  which  is  being  overtaken  by  another, 
except  a  steam  vessel  with  an  after  range  light 
showing  all  around  the  horizon,  shall  show 
from  her  stern  to  such  last-mentioned  vessel  a 
white  light  or  a  flare-up  light.  Art.  io,  Inland 
Rules;  The  Marion,  56  Fed.  Rep.  271. 

This  rule  became  a  part  of  the  law  in  the 
United  States  first  by  the  Act  of  1871  (Rev. 
Stat.,  §  4234),  and  in  England  and  France  on 
the  adoption  of  the  International  Regulations  of 
1880.  The  State  of  Alabama,  4  P.  D.  246,  17 
Fed.  Rep.  854. 

Prior  to  such  time  such  a  light  was  not 
strictly  obligatory,  but  was  at  most  regarded 
as  one  of  the  various  signals  which  under  cir- 
cumstances of  manifest  danger  the  overtak- 
ing vessel  might  be  bound  to  give.  The  City 
of  Brooklyn,  1  P.  D.  276;  The  Main,  11  P.  D. 
'35,  overruling  The  Anglo-Indian,  3  Asp.  M. 
Cas.  1,  33  L.  T.  N.  S.  233;  The  John  Fenwick. 
L.  R.  3  A.  &  E.  500.  41  L.  J.  Adm.  38,  26  L.  T. 
N.  S.  322,  1  Asp.  M.  Cas.  249;  The  Chanonry, 
42  I..  J.  Adm.  58.  1  Asp.  M.  Cas.  569;  The 
Hannah  Park,  14  I..  T.  N.  S.  675:  The  Earl 
Spencer,  L.  R.  4  A.  &  E.  431,  33  L.  T.  N.  S. 
235.  3  Asp.  M.  Cas.  4;  The  Reiher,  45  L.  T. 
N.  S.  767,  4  Asp.  M.  Cas.  478:  The  Steamship 
Louisiana.  2  Ben.  ( U.  S.)  371,  15  Fed.  Cas. 
No.  8,537;  The  uuer,  13  Fed.  Rep.  272;  The 
State  of  Alabama,  17  Fed.  Rep.  855. 

And  where  there  was  no  apparent  danger  the 
overtaken  vessel  was  not  guilty  of  negligence 
in  not  showing  a  light  to  a  vessel  following 
her.  The  City  of  Rrooklvn.  i  P.  D.  276,  24 
W.  R.  1056,  34  L.  T.  N.  S.  932. 
q<!0  Volume  XXV. 


Lights,  Signals,  Lookouts.  SHIPS  AND  SHIPPING. 


Lights. 


whose  regulation  light  is  partly  hidden  by  her  sails,1  to  a  pilot  boat  lying 
becalmed, 8  and  to  a  vessel  in  a  fog.3 

An  Overtaking  Vessel  is  one  coming  up  astern  of  the  range  of  the  regulation 
side  lights  of  the  vessel  ahead,  that  is,  more  than  two  points  abaft  the  beam.4 

Manner  of  Carrying  or  Exhibiting  Light.  —  The  light  required  to  be  shown  or 
carried  by  an  overtaken  vessel  must  not  be  carried  or  shown  in  anyway  other 
than  is  necessary  to  warn  overtaking  vessels.5  It  was  formerly  a  breach  of 
the  early  regulations  to  carry  the  stern  light  fixed.6  The  stern'  light  or 
flarj-up  light  must  be  shown,  not  once  and  for  a  short  time  only,  but  from 
time  to  time  while  the  ship  is  "  being  overtaken  "  within  ,  the  meaning  of 
the  rule.7 

Sufficiency  of  Light.  —  The  light  must  be  adequate  for  the  purpose  intended.8 
/.  Exhibiting  Torch  or  Flare-up  Light.  —  The  rules  for  the  Great 

Lakes  provide  that  sail  vessels  shall  at  all  times,  on  the  approach  of  any 

steamer  during  the  night-time,  show  a  lighted  torch  upon  that  point  or  quarter 

to  which  such  steamer  shall  be  approaching.® 

The  Former  Regulations  applicable  alike  to  sea  and  inland  navigation  contained 

a  similar  rule. 10 

Present  International  and  Inland  Eules.  — -  But  the  rule  in  this  form  was  never  a 
part  of  the  International  Regulations,  and  it  is  not  now  a  part  of  the  Inland 
Rules,  its  place  being  taken  by  the  rule  as  to  overtaken  vessels,11  and  the 
special  signal  rule  providing  that  every  vessel  may,  if  necessary,  in  order  to 
attract  attention,  in  addition  to  the  lights  which  by  the  rules  she  is  required 
to  carry,  show  a  flare-up  light.12  Construing  the  rule  as  to  overtaken  vessels, 
it  has  been  held  in  this  country  that  a  sailing  vessel  is  forbidden  to  display  a 
flare-up  light  to  an  approaching  vessel  which  is  not  an  overtaking  vessel,13 
though  in  England  the  contrary  has  been  held;14  while,  construing  the 
special  signal  rule,  it  has  been  held  that  the  vessel  need  not  display  a  torch 
where  the  vessels  are  on  crossing  courses  so  that  her  side  lights  are  visible. 15 


1.  The  Pacific,  9  P.  D.  124. 

2.  The  Columbia,  27  Fed.  Rep.  238. 

3.  The  Columbian,  91  Fed.  Rep.  801. 

4.  "  Overtaking  Vessel  "  Defined.  —  Art.  24, 
International  Rules,  and  see  supra,  this  title, 
Overtaking  Vessels. 

5.  Manner  of  Displaying.  Light.  —  A  light  so 
placed  or  carried  as  to  be  visible  over  part  of 
the  area  of  a  side  light  is  not  a  compliance 
with  the  regulations.  The  Palinurus,  57  L.  J. 
Adm.  21,  37  W.  R.  266,  affirming  13  P.  D.  14, 
58  L.  T.  N.  S.  533.  36  W.  R.  768,  6  Asp.  M. 
Cas.  271. 

6.  Fixed  Stern  Light.  —  The  Imbro,  14  P.  D. 
73,  58  L.  J.  Adm.  49 ;  The  Breadalbane,  7  P. 
D.  186.  And  see  The  Columbian,  91  Fed.  Rep. 
801. 

The  D.  in  tow  of  a  steam  tug  was  ex- 
hibiting from  her  stern  a  fixed  bright  light, 
when  she  was  run  into  by  the  S.,  which  was 
overtaking  her.  There  were  a  great  many  ves- 
sels in  the  vicinity,  some  of  which  had  over- 
taken and  passed  the  D.  and  others  were 
overtaking  her.  It  was  held  that  in  these  cir- 
cumstances it  was  not  an  infringement  of  the 
regulations  to  carry  a  fixed  stern  light.  The 
Stakesby,  15  P.  D.  166,  59  L.  J.  Adm.  72,  63 
L.  T.  N.  S.  115,  39  W.  R.  80,  6  Asp.  M.  Cas.  532. 

7.  Frequently  Exhibited. — The  Essequibo,  13 
P.  D.  si,  57  L.  J.  Adm.  29,  58  L.  T.  N.  S.  596, 
6  Asp.  M.  Cas.  276 ;  The  Basset  Hound.  6 
Reports  764,  71  L.  T.  N.  S.  12,  7  Asp.  M. 
Cas.  467. 


8.  The  Binnacle  Light  in  the  binnacle  is  not 
sufficient.  The  Breadalbane,  7  P.  D.  186,  46 
L.  T.  N.  S.  204. 

Nor  are  the  binnacle  lights  sufficient  when 
removed  and  used  as  a  stern  light.  The  Patro- 
clus,  13  P.  D.  54,  58  L.  T.  N.  S.  774.  36  W.  R. 
928,  6  Asp.  M.  Cas.  285. 

9.  Lighted  Torch  for  Sail  Vessels.  —  Rule 
12  of  Rules  for  Great  Lakes. 

10.  Former  Regulations.  —  Act  Feb.  28,  187 1, 
c.  100  (Rev.  Stat.  U.  S.,  §  4234);  The  Golden 
Grove,  13  Fed.  Rep.  700,  affirming  13  Fed.  Rep. 
674;  The  Rhode  Island,  17  Fed.  Rep.  554;  The 
Algiers,  28  Fad.  Rep.  240,  affirming  21  Fed.  Rep. 
343;  The  Saratoga,  37  Fed.  Rep.  119. 

11.  The  Oregon,  158  U.  S.  199,  affirming  45 
Fed.  Rep.  62 ;  The  A.  M.  Hathaway,  25  Fed.  ■ 
Rep.  926;  The  State  of  California,  (C.  C.  A.) 
49  Fed.  Rep.  172.  reversing  46  Fed.  Rep.  877; 
The  Lepnnto.  (C.  C.  A.)  50  Fed.  Rep.  234. 

12.  Special  Signals.  —  Art.  12,  International 
and  Inland  Rules. 

13.  Flare-up  Exhibited  Only  to  Overtaking  Ves- 
sel.—  The  Algiers,  38  Fed.  Rep.  526. 

14.  Rule  in  England.  —  Whether  a  vessel  is  to 
blame  or  not  for  showing  a  flare-up  light  must 
depend  upon  whether  or  not  the  exhibition  of 
the  flare  is  calculated  to  mislead.  The  Mer- 
chant Prince,  10  P.  D.  139,  54  L.  J.  Adm.  79. 

15.  Crossing  Courses. —  The  Cheruskia,  92  Fed. 
Rep.  683;  The  Excelsior,  102  Fed.  Rep.  652, 
affirmed  The  Robert  Graham  Dun,  (C.  C.  A.) 
T07  Fed.  Rep.  994. 
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Application  of  the  Rule.  —  The  rule  now  applicable  to  the  Great  Lakes  requires 
the  sail  vessel  to  show  the  torch  from  whatever  direction  the  steamer  may  be 
approaching,1  but  it  applies  only  to  a  case  where  the  close  vicinity  of  the 
steamer  is  such  that  it  can  be  said  that  she  is  approaching  some  particular 
point  on  the  sail  vessel,  and  the  failure  to  comply  with  the  provision  is  not  a 
fault  where  the  showing  of  the  torch  or  flash  light  would  not  have  aided  in 
preventing  a  collision.*  Thus,  the  rule  does  not  apply  where  the  lights  are 
red  to  red  or  green  to  green,  for  the  vessels  are  not  then  approaching  within 
the  meaning  of  the  law.3  It  does  not  apply  in  any  case  to  a  vessel  at  anchor, 
whose  anchor  light  is  properly  set  and  burning  and  not  obscured  by  her 
sails. 4  But  it  applies  to  a  pilot  boat  under  sail  when  off  pilot  ground,5  and  to 
a  vessel  in  a  fog.6  The  fact  that  the  vessel  carries  a  deck  load  of  pine  wood 
will  not  excuse  her  failure  to  exhibit  a  lighted  torch  upon  the  approach  of  a 
steamer.7 

g.  Displaying  Wrong  Lights.  —  The  regulations  provide  that  the  rules 
concerning  lights  shall  be  complied  with  in  all  weathers  from  sunset  to  sun- 
rise, and  during  such  time  no  other  lights  which  may  be  mistaken  for  the 
prescribed  lights  shall  be  exhibited.8 

h.  Doubtful  Lights.  —  If  there  is  any  doubt  or  uncertainty  as  to  lights, 
it  is  the  duty  of  an  approaching  steamer  to  slacken  speed  or  to  stop  and 
reverse  if  necessary  until  the  vessel  and  her  course  and  position  can  be  defined.9 
It  is  a  fault  to  change  the  helm  in  ignorance  of  the  true  course  of  the  vessel.10 
From  the  moment  the  light  of  another  vessel  comes  in  view  it  must  be 
watched  continuously  to  ascertain  from  its  bearings  the  position  and  course 
of  the  vessel.11 

Mistake  as  to  Lights.  —  Where  a  steamer  approaching  a  harbor  sees  a  torch 
and  a  white  light  like  a  masthead  light,  and  receives  a  response  to  her  torch 
as  a  signal  to  a  pilot,  she  is  not  in  fault  in  mistaking  the  boat  for  a  pilot  boat 
and  concluding  that  she  will  manoeuvre  in  accordance  therewith,  though  the 
boat  is  ill  fact  a  schooner  under  way  with  a  defective  side  light.13 

1.  Application  of  Rule.  —  Kennedy  v.  The  Obscuring  Side  Light.- — It  cannot  be  alleged 
Steamer  Sarmatian,  2  Fed.  Rep.  911  ;  The  Sam-  as  a  fault  that  the  torch  obscured  the  vessel's 
uel  H.  Crawford,  6  Fed.  Rep.  900;  The  Narra-  side  light.  The  Golden  Grove,  13  Fed.  Rep.  687. 
gansett,  11  Fed.  Rep.  918,  affirming  3  Fed.  Rep.  8.  Only  Regulation  Lights  to  Be  Carried.^ 
251.  Art.  1,  International  and  Inland  Rules. 

2.  The  Pennland,  23  Fed.  Rep.  551.  Effect  of  Carrying  Wrong  Lights.  —  See  infra, 
The  Burden  of  Proof  in  such  case  to  show  that      this  section,  Effect  of  Failure  to  Comply  with 

the  torch  would  have  aided  in  preventing  col-  Regulations. 

lision  is  on  the  sail  vessel.    The  Pennland,  23  9.  Doubtful    Lights.  —  Nelson  v.  Leland,  22 

Fed.  Rep.  551.  How.  (U.  S.)  48;  The  Gray  Eagle,  2  Biss.  (U. 

3.  The  Steamship  Tonawanda,  11  Phila.  (Pa.)  S.)  25,  9  Wall.  (U.  S.)  505;  Fitzhugh  v.  The 
516,  32  Leg.  Int.  (Pa.)  229,  23  Fed.  Cas.  No.  Commerce,  9  Fed.  Cas.  No.  4,841  ;  The  Northern 
14,092;  Farwell  v.  The  Steamboat  John  H.  Indiana,  3  Blatchf.  (U.  S.)  92,  18  Fed.  Cas.  No. 
Starin.  2  Fed.  Rep.  100.  10,320;  The  Golden  Grove,  13  Fed.  Rep.  694. 

4.  Not  Applicable  to  Vessel  at  Anchor.  —  The  10.  Change  of  Helm.  —  The  James  Adger,  3 
Oregon,  158  U.  S.  186;  The  Avon,  22  Fed.  Rep.  Blatchf.  (U.  S.)  515,  13  Fed.  Cas.  No.  7,188; 
905,  overruling  The  Lizzie  Henderson,  20  Fed.  The  Steam  Propeller  Titian,  6  Ben.  (U.  S.)  346, 
Rep.  524;  The  Howard  B.  Peck,  48  Fed.  Rep.  23  Fed.  Cas.  No.  14,061  ;  The  City  of  Chester, 
334  ;  The  Minnie,  87  Fed.  Rep.  780.  '  27  Fed.  Rep.  319. 

6.  Pilot  Boat  under  Way. —The    Steamship  11.  Duty  to  Watch  Lights.  —  The  Gray  Eagle, 

New  Orleans,  9  Ben.  (U.  S.)  303,  18  Fed.  Cas.  9  Wall.  (U.  S.)  505,  affirming  2  Biss.  (U.  S.)  25, 

No.  10,180.  10  Fed.  Cas.  No.  5,73s,  reversing  1  Biss.  (U.  S.) 

Where  danger  of  collision  is  the  consequence  476,  10  Fed.  Cas.  No.  5,734  ;  The  Pangussett,  9 

of  a  sudden  and  unexpected  change  in  the  col-  Fed.  Rep.  109;  The  Helena,  31  Fed.  Rep.  425. 

liding  steamer's  course  giving  the  sail  vessel  no  12.  La  Champagne,  60  Fed.  Rep.  299,  20  U.  S. 

time  to  show  a  light  she  will  not  be  held  in  App.  365,  reversing  43  Fed.  Rep.  444. 

fault.    The  Hypodame,  6  Wall.  (U.  S.)  216.  Where  a  dredge  has  a  proper  anchor  light, 

6.  Vessel  in  Fog.  —  The  Eleanora,  17  Blatchf.  and  there  are  no  shore  lights  to  lead  to  confu- 
(U.  S.)  88,  8  Fed.  Cas.  No.  4,335".  The  Oregon,  sion,  a  raft  whose  navigator  mistakes  the  dredge 
27  Fed.  Rep.  751  ;  Hood  v.  The  Lehigh,  43  Fed.  for  a  vessel  under  way  is  in  fault  for  a  collision. 
Rep-  597-  Seabrook  v.  Raft  Railroad  Cross-Ties,  40  Fed. 

7.  Excuse  for  Failure  to  Display  Light.  —  The  Rep.  596. 

Roman,  12  Fed.  Rep.  219.  A  steamer  whose  officers  mistook  a  flash  light 
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i.  Failure  to  See  Lights.  ■ —  Failure  to  see  lights  when  properly  set 
and  burning,  where  due  to  want  of  vigilance,  will  render  the  vessel  liable  for 
a  resulting  collision.1  The  vessel  is  still  liable  where  the  lights  were  clearly 
visible  and  not  misleading,  although  faultily  placed.2 

/.  Effect  of  Failure  to  Comply  with  Regulations.  —  If  the  failure 
to  comply  with  the  regulations  as  to  lights,  or  the  carrying  of  wrong  lights, 
contributes  to  a  collision,  the  vessel  failing  to  comply  with  the  regulations  is 
liabie  therefor.3  And  conversely,  in  the  United  States,  where  the  absence  of 
the  regulation  light  or  the  exhibition  of  a  wrong  light  did  not  contribute  to  the 
collision,  the  vessel  is  not  liable.4  And  such  was  the  early  rule  in  E7igland,& 
but  under  the  present  rule  in  England,  to  relieve  from  liability  the  vessel 
failing  to  exhibit  the  proper  light,  or  exhibiting  a  prohibited  light,  and  to 
charge  the  other  vessel,  it  must  appear  that  the  failure  to  comply  with  the 
law  could  not  possibly  have  contributed  to  the  collision.6  However,  the 
exhibition  of  a  prohibited  light,  or  the  omission  to  carry  proper  lights,  does 
not  absolve  another  vessel  from  the  observance  of  the  laws  of  navigation  and 


for  a  white  light  of  a  vessel  at  anchor  was  held 
in  fault.    The  Golden  Grove,  13  Fed.  Rep.  693. 

1.  Failure  to  See  Lights.  —  The  Steamship 
Ville  Du  Havre,  7  Ben.  (U.  S.)  328,  28  Fed. 
Cas.  No.  16,943;  The  Mina  A.  Read,  30  Fed. 
Rep.  205  ;  The  Gazelle,  33  Fed.  Rep.  301  ;  The 
Seacaucus,  34  Fed.  Rep.  68  ;  The  Nessmore,  50 
Fed.  Rep.  616,  modifying  41  Fed.  Rep.  437. 

2.  Faulty  Lights.  —  The  Samuel  H.  Craw- 
ford, 6  Fed.  Rep.  906. 

3.  Effect  of  Failure  to  Comply  with  Eules  — 
United  States.  —  The  Scotia,  14  Wall.  (U.  S.) 
170,  affirming  7  Blatchf.  (U.  S.)  308,  21  Fed. 
Cas.  No.  12,513;  The  Santiago  de  Cuba,  10 
Blatchf.  (U.  S.)  444,  modifying  4  Ben.  (U.  S.) 
264  ;  Cohen  v.  The  Brig  Mary  T.  Wilder,  Taney 
(U.  S.)  567;  The  Continental,  8  Blatchf.  (U. 
S.)  3,  6  Fed.  Cas.  No.  3,141,  affirmed  14  Wall. 
(U.  S.)  345;  The  Gray  Eagle,  1  Biss.  (U.  S.) 
476,  10  Fed.  Cas.  No.  5,734;  The  Huntsville, 
8  Blatchf.  (U.  S.)  228,  12  Fed.  Cas.  No.  6,915; 
The  Margaret,  6  W.  N.  C.  (Pa.)  304,  16  Fed. 
Cas.  No.  9,069  ;  The  Ontario,  2  Lowell  (U.  S.) 
40,  18  Fed.  Cas.  No.  10,543;  The  Parkersburgh, 
5  Blatchf.  (U.  S.)  247,  18  Fed.  Cas.  No. 
io,7S3  ;  The  Steamboat  Pleasant  Valley,  7  Ben. 
(U.  S.)  72,  19  Fed.  Cas.  No.  11,226;  The 
Queen,  8  Blatchf.  (U.  S.)  234,  20  Fed.  Cas. 
No.  11,502,  reversing  2  Ben.  (U.  S.)  533,  20 
Fed.  Cas.  No.  11,501;  The  Santa  Claus,  1 
Blatchf.  (U.  S.)  370,  21  Fed.  Cas.  No.  12,326, 
modifying  Olc.  Adm.  428,  21  Fed.  Cas.  No. 
12,327;  The  Thomas  Martin,  3  Blatchf.  (U.  S.) 
519,  23  Fed.  Cas.  No.  13,926;  The  Alabama,  10 
Fed.  Rep.  394 :  The  Royal  Arch,  22  Fed.  Rep. 
457 ;  The  Wisconsin,  25  Fed.  Rep.  283,  af- 
firming 23  Fed.  Rep.  831  ;  The  Erastus  Corn- 
ing, 25  Fed.  Rep.  572  ;  The  Mary  Lord,  26  Fed. 
Rep.  862  ;  The  Westfield,  38  Fed.  Rep.  366  ;  The 
Excelsior,  39  Fed.  Rep.  393,  affirming  33  Fed. 
Rep.  554  ;  The  Viola,  59  Fed.  Rep.  632. 

Louisiana.  —  Miller  v.  Morgan,  22  La.  Ann. 
625. 

4.  Cohen  v.  The  Brig  Mary  T.  Wilder,  Taney 
(U.  S.)  567,  6  Fed.  Cas.  No.  2,965  ;  The 
Schooner  D.  P.,  1  Lowell  (U.  S.)  124,  7  Fed. 
Cas.  No.  4,056  ;  The  Northern  Warrier,  1  Hask. 
(U.  S.)  314,  18  Fed.  Cas.  No.  10,325;  The 
Scottish  Bride  v.  The  Anthony  Kelley,  8  Phila. 
(Pa.)  151,  28  Leg.  Int.  (Pa.)  325,  21  Fed.  Cas. 


No.  12,551  ;  The  Steamtug  U.  S.  Grant,  7  Ben. 
(U.  S.)  195,  28  Fed.  Cas.  No.  16,803;  Clendinin 
v.  The  Steam-Ship  Alhambra,  4  Fed.  Rep.  86 ; 
The  Samuel  H.  Crawford,  6  Fed.  Rep.  906  ;  Wil- 
liams v.  The  Whisper,  37  Fed.  Rep.  495  ;  The 
Robert  Graham  Dunn,  63  Fed.  Rep.  167,  af- 
firmed 70  Fed.  Rep.  270  ;  The  Owego,  71  Fed. 
Rep.  537,  affirmed  (C.  C.  A.)  100  Fed.  Rep.  999; 
Bigley  v.  Williams,  80  Pa.  St.  107. 

Illustrations.  — ■  As  where  a  tug's  two  vertical 
lights  were  carried  twenty-two  feet  abaft  the 
stem  instead  of  at  the  stem,  The  Steamboat 
City  of  Troy,  9  Ben.  (U.  S.)  466,  5  Fed.  Cas. 
No.  2,769  ;  where  the  anchor  light  was  displayed 
in  the  forerigging,  instead  of  above  the  deck, 
but  was  as  clearly  visible  where  it  was  as  if  it 
had  been  placed  above  the  deck,  Rae  v.  The 
New  York,  20  Fed.  Cas.  No.  11,524;  where  the 
collision  happened  just  after  sundown,  The 
Tillie,  13  Blatchf.  (U.  S.)  514,  23  Fed.  Cas.  No. 
14,049;  where  discovery  of  the  vessel  was  not 
prevented  by  absence  of  the  light  required  by  the 
rule,  The  "  City  of  Washington,"  92  U.  S.  31  ; 
Fletcher  v.  The  Cubana,  9  Fed.  Cas.  No.  4,863  ; 
The  Leopard,  2  Lowell  (U.  S.)  238,  15  Fed. 
Cas.  No.  8,263  ;  Hotchkiss  v.  New  York,  etc., 
Steamship  Co.,  12  Fed.  Cas.  No.  6,718a;  The 
Steamship  Tonawanda,  11  Phila.  (Pa.)  516,  32 
Leg.  Int.  (Pa.)  229,  23  Fed.  Cas.  No.  14,092; 
Perkins  v.  The  Schooner  Hercules.  1  Fed.  Rep. 
925  ;  Schooner  Margaret  v.  Steamer  C.  Whiting, 
3  Fed.  Rep.  870  ;  The  Buckeye,  9  Fed.  Rep.  666  ; 
Bigelow  v.  Nickerson,  70  Fed.  Rep.  113,  34  U. 
S.  App.  261,  affirming  59  Fed.  Rep.  200. 

5.  Early  Rule  in  England.  —  The  Panther.  1 
Spinks  31  ;  The  Fairy,  1  Spinks  298;  The  Calla, 
Swabey  465;  The  Livingstone,  Swabey  519; 
Morrison  v.  General  Steam  Nav.  Co..  8  Exch. 
733,  22  L.  J.  Exch.  233  ;  The  Owen  Wallis,  L. 
R.  4  A.  &  E.  175.  30  L.  T.  N.  S.  41.  43  L.  J. 
Adm.  36,  22  W.  R.  695. 

6.  Present  English  Rule.  —  The  Tirzah,  4  P. 
D.  33;  The  Wega,  (1895)  P.  156;  The  Talbot, 
(1891)  P.  184;  The  Ripon,  10  P.  D.  65;  The 
Hibernia,  31  L.  T.  N.  S.  805,  24  W.  R.  60,  2 
Asp.  M.  Cas.  454;  The  Fanny  M.  Carvill,  13 
App.  Cas.  455,  note,  44  L.  J.  Adm.  34.  And 
see  also  supra,  this  title.  General  Rules  Affect- 
ing Liability  for  Injuries  by  Vessels,  1.  b.  para- 
graph Excuses  for  Violation  of  Rule. 
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of  that  degree  of  caution,  care,  and  nautical  skill  which  the  exigencies  of  the 
case  demand,  nor  from  the  duty  of  using  all  practical  precautions  to  avoid  a 
collision.1  Nor  will  the  carrying  of  a  prohibited  light  which  was  not  seen  by 
the  other  vessel,  nor  the  failure  to  carry  lights  which  would  not  have  been 
seen  by  the  other  vessel,  render  the  offending  vessel  liable.2 

k.  Evidence  — (i)  Presumptions  and  Burden  of  Proof.  —  A  vessel  which 
at  night  fails  to  display  the  lights  required  by  law  or  displays  the  wrong  light 
is  prima  facie  in  fault  for  a  collision  with  another  vessel,  and  in  the  United 
States  the  burden  is  on  her  to  show  that  her  fault  did  not  contribute  thereto,3 
and  in  England  that  it  could  not  possibly  have  contributed  thereto.1  Where 
the  testimony  on  the  part  of  the  colliding  vessel  is  positive  that  the  lights  of 
the  other  vessel  were  not  seen  by  a  vigilant  lookout  and  officers  attentive  to 
their  duties,  the  burden  is  on  the  latter  to  show  that  they  were  properly 
trimmed  and  burning.5  Where  the  defense  of  inevitable  accident  is  raised 
the  burden  of  proof  is  upon  libelants  to  show,  not  only  that  their  lights  were 
burning,  but  also  that  the  weather  was  such  that  they  could  not  be  seen  a 
sufficient  distance  to  avoid  collision.6 


1.  Other  Vessels  Must  Use  Due  Care.  — The  Gray 
Eagle,  9  Wall.  (U.  S.)  505,  affirming  2  Biss.  (U. 
S.)  25,  10  Fed.  Cas.  No.  5,735,  reversing  1  Biss. 
(U.  S.)  476,  xo  Fed.  Cas.  No.  5,734;  The  Con- 
tinental, 14  Wall.  (U.  S.)  345  ;  Cohen  v.  The 
Brig  Mary  T.  Wilder,  Taney  (U.  S.)  567;  The 
Empire  State,  2  Biss.  (U.  S.)  216,  8  Fed.  Cas. 
No.  4,474  ;  Swift  v.  Brownell,  Holmes  (U.  S.) 
467,  23  Fed.  Cas.  No.  13,695;  affirming  The  On- 
tario, 2  Lowell  (U.  S.)  40,  18  Fed.  Cas.  No. 
10,543  ;  The  Titan,  23  Fed.  Rep.  413  ;  The  City  of 
Norwalk,  (C.  C.  A.)  106  Fed.  Rep.  982;  Hoff- 
man v.  Union  Ferry  Co.,  47  N.  Y.  176;  Case  v. 
Perew,  46  Hun  (N.  Y.)  57,  affirmed  \22  N.  Y. 
665,  26  N.  E.  Rep.  753  ;  Meigs  v.  The  Steamship 
Northerner,  1  Wash.  Ter.  78. 

Illustrations.  —  As  where  the  vessel  was  seen 
in  ample  time  to  avoid  a  collision,  Bedell  v. 
The  Potomac,  2  Int.  Rev.  Rec.  62,  3  Fed.  Cas. 
No.  1,215  !  The  Alabama,  10  Fed.  Rep.  394;  The 
Viola,  59  Fed.  Rep.  632;  Silliman  v.  Lewis,  49" 
N.  Y.  379  ;  or  would  have  been  seen  but  for  the 
absence  or  negligence  of  a  lookout,  The  Ari- 
adne, 13  Wall.  (U.  S.)  475,  reversing  2  Ben. 
(U.  S.)  472,  1  Fed.  Cas.  No.  524,  7  Blatchf. 
(U.  S.)  211,  1  Fed.  Cas.  No.  525;  Foster  v. 
The  Schooner  Miranda.  6  McLean  (U.  S.)  221, 
Newb.  Adm.  227,  9  Fed.  Cas.  No.  4,977 ;  or 
where  a  confusion  of  lights  was  shown,  The 
Huntsville,  8  Blatchf.  (  U.  S.)  228,  12  Fed.  Cas. 
No.  6,915;  The  Roman,  12  Fed.  Rep.  219;  The 
Amboy,  22  Fed.  Rep.  555  ;  The  City  of  Merida, 
24  Fed.  Rep.  229  ;  The  I.  C.  Harris,  29  Fed.  Rep. 
926;  The  City  of  Savannah,  41  Fed.  Rep.  891  ; 
The  Stranger,  44  Fed.  Rep.  815  ;  or  the  steamer 
was  not  able  to  make  out  the  course  of  the  other 
vessel,  and  kept  ahead  at  full  speed,  The  Empire 
State,  2  Biss.  ( U.  S.)  216,  8  Fed.  Cas.  No.  4,474. 

Though  a  sail  vessel  shows  a  red  instead  of  a 
green  light,  where  her  course  shows  that  she  is 
approaching  the  steamer,  the  latter  is  in  fault 
for  not  taking  proper  precautions.  The  Maver- 
ick, 75  Fed.  Rep.  847. 

2.  Lights  Not  Seen.  —  The  Chusan,  53  L.  T. 
N.  S.  60,  5  Asp.  M.  Cas.  476;  Beal  v.  Marchais, 
L.  R.  5  P.  C.  316;  The  Metropolis,  17  Fed.  Cas. 
No.  9,501  ;  The  Robert  Graham  Dunn,  63  Fed. 
Rep.  167,  affirming  70  Fed.  Rep.  270 ;  The  Le 
Lion,  84  Fed.  Rep.  1011. 

3.  Breach  of  Regulations  Prima  Facie  Contribut- 


ing Fault — England.  —  The  Fenham,  6  Moo. 
P.  C.  C.  N.  S.  501,  L.  R.  3  P.  C.  212,  23  L.  T. 
N.  S.  329. 

United  States.  —  The  American  Eagle,  1 
Lowell  (U.  S.)  425,  1  Fed.  Cas.  No.  301  ; 
Chapin  v.  The  Hattie  Ross,  5  Fed.  Cas.  No. 
2,598 ;  Barque  Delaware  v.  Steamer  Osprey,  2 
Wall.  Jr.  (C.  C.)  268,  7  Fed.  Cas.  No.  3.763; 
Foster  v.  The  Schooner  Miranda,  6  McLean 
(U.  S.)  221,  9  Fed.  Cas.  No.  4,977;  The  M.  M. 
Hamilton,  1  Hask.  (U.  S.)  489,  17  Fed.  Cas 
No.  9,685;  The  Ontario,  2  Lowell  (U.  S.)  40, 
18  Fed.  Cas.  No.  10,543,  modified  in  Swift  v. 
Brownell,  Holmes  (U.  S.)  467,  23  Fed.  Cas.  No. 
13,695;  The  Steamtug  U.  S.  Grant,  7  Ben.  (U. 
S.)  195,  28  Fed.  Cas.  No.  16,803;  The  Excel- 
sior, 12  Fed.  Rep.  195;  The  Roman,  14  Fed. 
Rep.  61  ;  The  Hercules,  17  Fed.  Rep.  606;  The 
La  Fayette  Lamb,  20  Fed.  Rep.  319;  The 
Oregon,  27  Fed.  Rep.  751  ;  The  Frank  P.  Lee, 
34  Fed.  Rep.  480,  affirming  30  Fed.  Rep.  277; 
The  Nessmore,  50  Fed.  Rep.  616,  modifying  41 
Fed.  Rep.  437. 

Proof  as  to  Efficacy.  —  Where  the  lights  were 
not  such,  or  were  not  fixed,  as  required  by  law, 
the  burden  is  on  the  vessel  to  show  that  they 
answered  the  same  purpose  as  those  prescribed 
by  the  regulations.  The  State  of  Alabama,  17 
Fed.  Rep.  847. 

4.  China  Merchants'  Steam  Nav.  Co.  v.  Big- 
nold,  7  App.  Cas.  512,  51  L.  J.  Adm.  92,  47  L.  T. 
N.  S.  485  :  The  Swallow,  36  L.  T.  N.  S.  231. 

5.  Proof  as  to  Lights.  —  Middlesex  Quarry  Co. 
r.  The  Schooner  Albert  Mason,  2  Fed.  Rep.  821  ; 
The  State  of  Alabama,  17  Fed.  Rep.  847:  The 
Alaska,  22  Fed.  Rep.  548;  The  Amboy,  22  Fed. 
Rep.  555  ;  The  Conoho,  24  Fed.  Rep.  758  ;  The 
Westfield,  38  Fed.  Rep.  366;  The  Monmouth- 
shire, 44  Fed.  Rep.  697  ;  The  Horace  B.  Parker, 
(C.  C.  A.)  71  Fed.  Rep.  989;  The  General.  82 
Fed.  Rep.  830  ;  Ross  v.  Merchants,  etc.,  Transp. 
Co.,  99  Fed.  Rep.  793.  See  also  The  Mayflower, 
39  U.  S.  App.  591. 

The  fact  that  the  vessel's  lights  were  trimmed, 
filled,  and  burnished,  alTords  a  prima  facie  pre- 
sumption that  they  were  burning  in  the  accus- 
tomed manner.  The  Golden  Grove,  1 1  Fed. 
Rep.  674. 

6.  Defense  of  Inevitable  Accident.  —  The  Flor- 
ence P.  Hall,  14  Fed.  Rep.  408. 
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(2)  Weight  of  Evidence.  — The  general  rule  that,  where  there  is  a  conflict 
of  evidence  with  regard  to  what  has  taken  place  upon  a  vessel,  the  testimony 
of  her  master  and  crew  will  be  believed  in  preference  to  that  of  an  equal 
number  of  witnesses  observing  her  movements  from  another  vessel,  docs  not 
apply  to  the  exhibition  of  a  light.1  But  the  positive  testimony  of  witnesses 
that  the  light  was  properly  burning  immediately  before  and  after  the  collision 
is  not  outweighed  by  the  testimony  of  witnesses  on  the  other  vessel  that  they 
did  not  see  the  light.2  But  where,  if  the  witnesses  of  the  vessel  whose  lights 
are  attacked  were  believed,  the  course  of  the  other  could  only  be  accounted  for 
on  the  hypothesis  of  criminal  negligence,  such  conclusion  will  not  be  adopted.3 

2.  Signals  —  a.  NECESSITY  AND  SUFFICIENCY  OF  SIGNALS — (1)  Regu- 
lations Generally.  —  Full  and  explicit  rules  are  laid  down  for  the  giving  of 
sound  signals  by  steam  vessels  meeting,  passing,  or  overtaking  one  another. 
These  signals  are  to  be  distinguished  from  signals  in  case  of  fog  or  thick 
weather,  which  are  treated  elsewhere  in  this  title.4 

(2)  Rules  Imperative.  —  The  giving  and  answering  of  signals  by  passing 
steamboats  is  now  made  imperative  by  all  the  rules,5  though  originally  under 
the  International  Rules  they  were  only  optional.6  And  a  custom  of  vessels  as 
to  the  course  to  be  pursued  on  certain  waters  will  not  excuse  a  failure  to  give 
the  passing  signals.7  Nor  is  it  any  excuse  that  the  vessel  did  not  understand 
that  the  signals  were  intended  for  her.  It  is  her  duty  to  understand  and  heed 
all  signals,  especially  those  from  vessels  on  crossing  courses  having  the  right  of 
way.8  The  fact  that  the  vessel  is  entitled  to  hold  her  course  neither  excuses 
her  from  signaling  her  intended  course 9  nor  from  answering  signals  of 
others;10  though  where  the  failure  to  give  a  passing  signal  did  not  contribute 
to  the  collision  it  will  not  be  held  a  fault.11 


On  Demurrer  to  the  plaintiff's  evidence  the 
presumption  is  that  the  defendant's  vessel  com- 
plied with  the  law  as  to  lights.  Union  Steam- 
ship Co.  v.  Nottingham,  17  Gratt.  (Va.)  115,  91 
Am.  Dec.  378. 

1.  Weight  of  Evidence.  —  The  Frank  Moffat,  2 
Flipp.  (U.  S.)  291,  9  Fed.  Cas.  No.  5,060;  The 
State  of  Alabama,  17  Fed.  Rep.  847;  Pierce  v. 
The  J.  R.  P.  Moore,  45  Fed.  Rep.  267. 

2.  The  Golden  Grove,  13  Fed.  Rep.  674;  The 
Henry  Warner,  29  Fed.  Rep.  601  ;  The  Thing- 
valla,  (C.  C.  A.)  48  Fed.  Rep.  764;  The  Decatur 
H.  Miller,  (C.  C.  A.)  62  Fed.  Rep.  92.  See  also 
The  Maverick,  75  Fed.  Rep.  845. 

The  statement  of  the  witnesses  that  they 
especially  looked  at  their  lights  when  the  other 
vessel  was  approaching  casts  no  suspicion  on 
their  testimony,  it  being  natural  that  they 
should  do  so  under  the  circumstances.  The 
Alice  B.  Phillips,  81  Fed.  Rep.  415. 

3.  The  Roman,  14  Fed.  Rep.  61  ;  The  Lans- 
downe,  105  Fed.  Rep.  436. 

The  positive  testimony  of  two  lookouts  that 
no  light  was  burning  on  the  other  vessel  will 
outweigh  the  inference  that  a  light  which  was 
burning  in  a  strong  wind  at  midnight  was  also 
burning  four  hours  later.  The  Horace  B. 
Parker,  33  U.  S.  App.  389. 

Suspicious  Circumstances.  —  Evidence  of  the 
witnesses  on  board  of  one  vessel  that  the  lights 
of  the  other  were  not  seen,  though  a  careful 
lookout  was  kept,  was  held  to  outweigh  the  testi- 
mony of  witnesses  for  the  other  vessel  that  her 
lights  were  brightly  burning,  coupled  with  the 
suspicious  circumstance  that  her  lights  were 
saved,  though  her  crew  had  no  time  to  save 
their  clothing.  The  Schooner  Sam  Weller,  5 
Ben.  (U.  S.)  293,  21  Fed.  Cas.  No.  12,290. 


Lights  After  Collision. —  The  testimony  of  the 
officers  and  lookouts  of  a  steamer  that  no  green 
light  was  seen  on  a  schooner  until  just  before 
collision,  and  that  the  light  was  afterwards  ex- 
amined and  found  to  be  dim  and  insufficient, 
overbalances  the  evidence  of  the  schooner's  wit- 
nesses that  the  light  was  properly  set,  sufficient, 
and  burning  brightly.    La  Champagne,  (C.  C. 

A.  )  60  Fed.  Rep.  299.  See  also  The  Thingvalla, 
(C.  C.  A.)  48  Fed.  Rep.  764. 

4.  See  infra,  this  title,  Fog  or  Thick  Weather. 

5.  Rules  Imperative. —  The  New  York,  175 
U.  S.  187;  The  D.  Newcomb,  16  Fed.  Rep.  274; 
The  Wm.  H.  Beaman,  18  Fed.  Rep.  334;  The 

B.  B.  Saunders,  19  Fed.  Rep.  118;  The  Garden 
City,  19  Fed.  Rep.  529;  The  Nereus,  23  Fed. 
Rep.  448  ;  The  T.  B.  Van  Houten,  50  Fed.  Rep. 
590;  The  Transfer  No.  4,  (C.  C.  A.)  61  Fed. 
Rep.  364,  affirming  55  Fed.  Rep.  98;  The  Lans- 
downe,  105  Fed.  Rep.  436;  The  Edward  Smith 
No.  2,  105  Fed.  Rep.  987  ;  The  Mahar  &  Burns, 
106  Fed.  Rep.  86. 

6.  Originally  Optional.  —  Act  March  3,  1885, 
Art.  19  (23  U.  S.  Stat,  at  L.  438)  ;  The  Lepanto, 
21  Fed.  Rep.  65 1 . 

7.  The  City  of  Norwalk,  55  Fed.  Rep.  98,  (C. 

C.  A.)  61  Fed.  Rep.  364- 

8.  Must  Heed  Signals.  — The  Lowell  M.  Palmer, 
58  Fed.  Rep.  701  ;  The  City  of  Chester,  (C.  C. 
A.)  78  Fed.  Rep.  186. 

9.  Right  of  Way  No  Excuse  for  Not  Signaling. 
—  The  T.  B.  Van  Houten,  50  Fed.  Rep.  590; 
The  Ice  King,  52  Fed.  Rep.  894. 

10.  The  New  York,  175  U.  S.  187,  reversing 
(C.  C.  A.)  82  Fed.  Rep.  819;  The  William  E. 
Ferguson,  108  Fed.  Rep.  973. 

11.  When  Not  Contributing  Fault.  —  The  Lord 
O'Neill.  66  Fed.  Rep.  77,  25  U.  S.  App.  153. 
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(3)  Distance  at  Which  Signals  Must  Be  Given.  ■ — -The  International  Rules 
provide  that  sound  signals  for  passing  vessels  shall  be  made  when  the  vessels 
are  in  sight  of  one  another,1  and  the  Inland  Rules  provide  that  they  shall  not 
be  made  at  any  other  time,  and  that  the  vessels  must  be  able  to  determine  the 
course  and  position  of  each  other  in  the  daytime  by  a  sight  of  the  vessel  itself 
or  at  night  by  seeing  the  signal  light,*  and  a  similar  construction  has  been 
given  to  the  International  Rules.3  No  particular  distance  is  provided  by  the 
International  Rules  within  which  signals  must  be  given.  But  by  the  Inland 
Rules  and  the  Rules  for  the  Great  Lakes  such  signals  must  be  given  at  all 
times  when  passing  or  meeting  at  a  distance  within  half  a  mile  of  each  other,4 
and  the  failure  to  give  signals  within  such  distance  has  been  held  a  fault.5 

(4)  Sufficiency.  —  Irrespective  of  the  distance  between  vessels,  signals 
must  be  made  and  acted  upon  in  ample  time  to  make  the  proposed  manoeuvre 
without  danger.6  Answering  signals  must  be  given  promptly,7  and  before 
other  manoeuvres  are  taken.8  Contemporaneous  signals  in  the  night-time, 
when  the  accompanying  puffs  of  steam  cannot  be  seen,  are  not  proper  signals, 
and  they  should  be  repeated.9  A  single  signal  is  sufficient  for  two  vessels 
which  are  substantially  together,  and  which  must  necessarily  both  pass  to  the 
same  side  of  the  signaling  vessel.10 

b.  PROPER  SIGNALS— (i)  Meaning  of  Signals.  — Signals  are  defined  by 
the  rules  as  follows:  A"  short  blast"  is  a  blast  of  about  one  second's 
duration.  One  short  blast  means  that  the  vessel  is  directing  her  course  to 
starboard ;  two  short  blasts,  to  port ;  three  short  blasts,  that  her  engines  are 
g^ing  full  speed  astern;  and  four  short  blasts,  that  she  is  in  doubt  as  to  the 
course  of  the  other  vessel.  This  latter  signal  is  also  called  the  "  danger  "  or 
"  alarm  "  signal.11    The  rules  also  provide  for  distress  signals.13 

(2)  Vessels  Meeting  End  On.  — The  International  and  Inland  Rules  and 
Rules  for  the  Great  Lakes  require  that  steam  vessels  approaching  end  on  or 
nearing  end  on  shall  each  port  the  helm  and  pass  to  the  right.13  In  such  case 
each  must  give  the  single  short  blast.  Where  their  courses  are  so  far  to 
starboard  of  each  other  that  there  is  no  danger  of  collision  they  may  pass 
starboard  to  starboard,  and  in  such  case  they  must  give  two  short  blasts.14 

(3)  Vessels  Approaching  Bend  in  Channel.  —  Vessels  when  approaching  a 
bend  in  a  channel  where  the  view  is  cut  off  by  the  bank  are  required  to  sound 

.  an  alarm  signal  of  one  long  blast.15  The  rule  is  imperative  upon  a  steamer 
nearing  such  short  bend  or  curve,  whatever  may  be  her  intention  as  to  future 
navigation  after  she  shall  have  reached  it.     It  makes  no  difference  whether 

1.  Signals  When  in  Sight.  —  Art.  28,  Interna-  82  Fed.  Rep.  819;  The  New  York,  (C.  C.  A.) 
tional  Rules.  86  Fed.  Rep.  814,  reversed  The  New  York, 

2.  Art.  18,  Rule  9,  Inland  Rules.    In  fog,      175  U.  S.  187. 

mist,  falling  snow,  or  heavy  rainstorms  when  8.  The  B.  B.  Saunders,  19  Fed.  Rep.  118. 

vessels  cannot  see  each  other  fog  signals  only  9.  Contemporaneous  Signals. —  The  Nereus,  23 

must  be  given.  -Fed.  Rep.  454. 

3.  The  Parthian,  (C.  C.  A.)  55  Fed.  Rep.  432.  10.  One  Signal  to  Two  Vessels.  — The  James 

4.  When  Distant  a  Half  Mile.  —  Rule  5,  In-  Bowen,  52  Fed.  Rep.  510. 

spectors'  Rules  for  Great  Lakes;  rule  6,  Inspect-  11.  Meaning   of    Signals.  —  Art.     28,  Inter- 

ors'  Rules  for  Inland  Waters.  national  Rules;  art.  18,  rule  3,  Inland  Rules; 

5.  Failure  to  Give  Signals. — The  Wm.  H.  art.  28,  Inland  Rules;  rule  23,  Rules  for  Great 
Beaman,  18  Fed.  Rep.  334;  The  Josephine  B.,  Lakes. 

45  Fed.  Rep.  909;  The  Eagle,  69  Fed.  Rep.  157  ;  On  the  western  rivers  the  danger  signal  is 

In  re  Central  R..  Co.,  92  Fed.  Rep.  1010.    See  three  or  more  short  blasts.    Rule  2,  Inspectors' 

also  The  City  of  Greenville,  22  Fed.  Rep.  347.  Rules. 

Bend  Warning  Signals. — See  infra,  this  sec-  12.  Distress  Signals  Denned.  —  Art.  31.  Inten- 
tion, Vessels  Approaching  Bend  in  Channel.  national  Rules;  art.  31.  Inland  Rules. 

6.  Must  Be  Given  and  Acted  upon  in  Due  Season.  13.  See  supra,  this  title,  Steam  Vessels  Meet- 
■ — The  Connecticut,  103  U.  S.  710;  The  Mani-  ing  or  Crossing. 

toba,  122  U.  S.  97;  The  Garden  City,  19  Fed.  14.  Signals  for  Steamers  Meeting  End  On. — 

Rep.  529;  The  Columbia,  29  Fed.  Rep.  716.  Art.  28,  International  Rules;  art.  18,  rule  1, 

7.  Prompt  Answer  Necessary.  —  The  B.  B.  Inland  Rules;  rule  23,  Rules  for  Great  Lakes. 
Saunders,  19  Fed.  Rep.  118;  The  Garden  City.  15.  Signals  When  Approaching  Bend.  —  The 
19  Fed.  Rep.  529;  The  New  York,  (C.  C.  A.)  Michael  Davitt,  28  Fed.  Rep.  886;  The  F.  &  P. 
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she  intends  to  curve  around  the  bend,  or  to  anchor  off  it  or  just  short  of  it,  or 
to  continue  on  in  a  straight  line  beyond  it;  if,  after  she  has  reached  the  point 
one-half  mile  away  from  it,  she  intends  to  continue  her  movement  so  as  to 
bring  herself  nearer  to  it,  she  is  "  nearing  "  such  bend,  and  must  sound  the 
bend  warning  whistle.1  And  again,  where  she  stops  at  a  wharf,  or  is  other- 
wise detained  within  half  a  mile  of  such  bend,  she  must  give  the  bend  warning 
signal  when  she  resumes  her  approach  to  it.3 

(4)  Vessels  on  Crossing  Courses.  —  Where  steam  vessels  are  approaching 
on  crossing  courses  the  one  having  the  other  on  her  starboard  hand  must 
keep  away,  and  the  other  vessel  must  hold  her  course.3  And  in  such  case  it 
is  the  duty  of  each  to  give  the  single  short  blast.4  A  vessel  engaged  in 
turning  in  a  stream  comes  within  this  rule.5 

(5)  Overtaking  Vessels.  —  In  the  case  of  steam  vessels  running  in  the  same 
direction,  where  the  vessel  astern  desires  to  pass,  she  must  signify  her  inten- 
tion by  her  whistle,  one  short  blast  meaning  that  she  intends  to  go  to  star- 
board, and  two  short  blasts  that  she  intends  to  go  to  port,  and  she  must  direct 
her  course  according!}'.6  If  the  vessel  ahead  does  not  think  it  safe  for  the 
vessel  astern  to  attempt  to  pass,  she  must  give  the  danger  signal,  and  the 
vessel  astern  must  not  attempt  to  pass  until  they  have  reached  a  point  where 
it  can  be  safely  done,  when  the  vessel  ahead  must  signify  her  willingness  by 
blowing  the  proper  signals.7  The  vessel  ahead  must  in  all  cases  answer  the 
signal  of  the  overtaking  vessel  either  by  an  assenting  signal  or  by  the  danger 
signal.8  An  agreement  by  signals  is  essential  to  authorize  the  overtaking 
vessel  to  attempt  passing,  and  she  is  not  justified  in  taking  the  failure  of  the 
forward  vessel  to  answer  her  signal  as  an  assent  to  the  passing,  and  in  acting 
upon  it  as  such.a 

(6)  Vessels  at  Anchor,  Etc.  —  The  rules  for  signals  apply  only  to  vessels 
under  way.  Neither  a  vessel  at  anchor,  nor  one  aground  or  at  a  wharf,  nor  the 
passing  vessel,  is  required  as  against  the  other  to  give  the  passing  signal.10 

(7)  Vessels  Mozing  from  Docks.  —  When  steam  vessels  are  moved  from 
their  docks  or  berths,  and  other  vessels  are  liable  to  pass  from  any  direction 
towards  them,  they  shall  give  the  same  signal  as  in  the  case  of  vessels  meeting 

M.  No.  2,  44  Fed.  Rep.  701  ;  The  Zouave,  90  The  Edward  Smith,  No.  2,  105  Fed.  Rep.  987. 

Fed.  Rep.  440;  The  Transfer,  No.  8,  (C.  C.  A.)  7.  Signals  for  Overtaken  Vessels.  —  Act  March 

96  Fed.  Rep.  253,  reversing  82  Fed.  Rep.  478.  6,  1896;  art.  18,  rule  8,  Inland  Rules:  rule  6, 

Rule  for  Signaling  at  Bend. — Art.  18,  rule  Inspectors'  Rules  for  Great  Lakes;  The  North 

5,  Inland  Rules;  rule  4,  Inspectors'  Rules  for  Star,  108  Fed.  Rep.  436. 

Great  Lakes.  Where  the  vessel  ahead  dissents,  the  over- 

The  rule  for  the  western  rivers  is  substan-  taking  vessel  assumes  all  risk  of  attempting  to 

tially  the  same  as  the  foregoing  except  that  the  pass.    The  North  Star,  10  Fed.  Rep.  436. 

distance  is  given  as  six  hundred  yards,  instead  8.  Signals  Must  Be  Answered.  —  The  D.  New- 

of  half  a  mile.    Rule  5,  Inspectors'  Rules  for  comb,  16  Fed.  Rep.  274;  The  Minnie,  31  Fed. 

Western  Rivers.  Rep.  301  ;  The  North  Star,  108  Fed.  Rep.  436. 

1.  Stopping  Before  Reaching  Bend.  — The  Prior  to  the  Inland  Rules  of  1897  the  vessel 
Transfer  No.  8,  (C.  C.  A.)  96  Fed.  Rep.  253,  82  ahead  was  under  no  obligation  to  notice  or  an- 
Fed.  Rep.  478.  swer  passing  signals  made  by  the  vessel  astern, 

2.  The  Zouave,  90  Fed.  Rep.  440.  but  only  danger  signals  when  danger  of  col- 

3.  See  supra,  this  title,  Steam  Vessels  Meet-  lision  arose.    In  re  Rogers,  93  Fed.  Rep.  254. 
ing  or  Crossing.  9.  Agreement    by    Signal    Necessary.  —  The 

4.  Signals  for  Crossing  Courses.  — Art.  28,  In-  Cephalonia,  29  Fed.  Rep.  332,  32  Fed.  Rep.  112; 
ternational  Rules;  art.  18,  rule  1,  Inland  Rules;  The  Minnie,  31  Fed.  Rep.  301  ;  The  North  Star, 
rule  23,  Rules  for  Great  Lakes.  108  Fed.  Rep.  436;  Erwin  v.  Neversink  Steam- 

5.  The  New  Pelton,  (1891)  P.  258,  60  L.  J.  boat  Co.,  88  N.  Y.  184,  affirming  23  Hun  (N. 
Adm.  78;  The  Tug  Brothers,  2  Biss.  (U.  S.)  Y.)  573.  See  also  rule  7,  Inspectors'  Rules 
104,  4  Fed.  Cas.  No.   1,969;   The  Edwin  H.  for  Western  Rivers. 

Webster,  22  Fed.  Rep.  171  ;  The  Shady  Side,  93  10.  Signals  Not  Required  as  to  Vessels  at  Rest. — 

Fed.  Rep.  507.  Culberg  v.  The  Towboat  Continental,  3  Woods 

6.  Signals  for  Overtaking  Vessels. — Art.  18,  (U.  S.)  32.  6  Fed.  Cas.  No.  3.460;  The  H.  S. 
rule  8,  Inland  Rules ;  rule  6,  Inspectors'  Rules  Nichols,  53  Fed.  Rep.  665  ;  In  re  Saville.  86 
for  Great  Lakes:  rule  7.  Inspectors'  Rules  for  Fed.  Rep.  800;  The  Maurice  B.  Grover,  (C.  C. 
Western  Rivers;  Robinson  v.  Detroit,  etc.,  A.)  92  Fed.  Rep.  678;  Austin  v.  New  Jersey 
Steam  Nav.  Co.,  (C.  C.  A.)  73  Fed.  Rep.  883;  Steamboat  Co.,  43  N.  Y.  75,  3  Am.  Rep.  663. 
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at  a  bend,  but  immediately  after  clearing  the  berths  so  as  to  be  fully  in  sight 
they  shall  be  governed  by  the  steering  and  sailing  rules.1 

c.  Giving  and  Answering  Signals  — (i)  Effect.  —  It  is  made  a  pro- 
vision in  some  of  the  rules  that  "  the  giving  or  answering  signals  by  a  vessel 
required  to  keep  her  course  shall  not  vary  the  duties  or  obligations  of  the 
respective  vessels."  3  Thus,  in  the  case  of  steamers  on  crossing  courses,  the 
giving  of  a  single  blast  by  the  preferred  steamer  is  merely  an  expression  of 
intention  to  comply  with  the  legal  obligation  to  keep  her  course,  and  throw 
upon  the  other  steamer  the  duty  of  avoiding  her.3  And  it  has  been  held 
that  her  reply  of  two  blasts  in  assenting  to  a  signal  of  a  vessel  bound  under 
the  rules  to  keep  away  is  merely  an  announcement  that  the  latter's  intention 
is  known;  that  it  does  not  impose  a  duty  upon  the  preferred  steamer  to 
change  her  course,  and  it  does  not  relieve  the  burdened  vessel  from  the 
responsibility  cast  upon  her  by  the  law  to  keep  away;4  but  under  the  later 
decisions  the  privileged  vessel  by  assenting  agrees  to  co-operate  in  the 
manoeuvre  of  the  burdened  vessel  to  cross  her  bows  (such  agreement  consti- 
tuting a  special  circumstance  within  the  meaning  of  Rule  24),  and  must 
change  her  course  or  slacken  speed  if  necessary  to  assist  the  manoeuvre.5  But 
the  earlier  rule  applies  in  the  case  of  a  vessel  at  rest  in  a  stream,  not  anchored 
but  drifting,*  and  to  an  overtaken  vessel  giving  an  assenting  signal  to  the 
vessel  astern.7  The  overtaken  vessel  is  under  no  obligation  to  change  her 
course,  except  possibly  so  far  as  is  necessary  to  give  the  overtaking  vessel 
sufficient  room  to  pass  on  the  side  indicated.8  Where  vessels  are  meeting 
end  on  or  nearly  end  on,  and  signals  for  passing  are  given  and  assented  to, 
both  vessels  must  change  their  helms  to  comply  therewith,9  and  must  give 
each  other  ample  room  to  pass,  taking  into  consideration  the  effect  of  the 
wind  and  tide.10 

(2)  Necessity  of  Assent  to  Course.  —  A  vessel  signaling  her  intention  of 
passing  in  the  manner  required  by  the  rules  need  not  wait  an  answer  before 
commencing  her  manoeuvre,11  but  a  vessel  signaling  her  intention  to  pass 
another  in  violation  of  the  rules  must  wait  an  answer  before  attempting  the 
manoeuvre. 12 

1.  Vessels  Moving  from  Docks.  —  Rule  4,  In-  6.  Vessels  at  Rest,  etc.  —  The  George  L.  Gar- 
spectors'  Rules  for  Great  Lakes ;  rule  8,  In  lick,  20  Fed.  Rep.  647  ;  The  Wm.  H.  Payne,  20 
spectors'  Rules  for  Western  Rivers;  art.  18,  Fed.  Rep.  650;  The  Aller,  73  Fed.  Rep.  877, 
rule  s,  Inland  Rules;  The  Rio  Grande,  38  Fed.      affirming  59  Fed.  Rep.  491. 

Rep.  849.  See  for  rules  specially  applicable  to  7.  Overtaken  Vessel.  —  The  Dentz,  29  Fed. 
narrow  channels,   rivers,  harbors,  and  canals,      Rep.  525. 

infra,  this  title,  Narrow  Channels,  Rivers,  8.  The  Dentz,  29  Fed.  Rep.  525.  See  also 
Harbors,  and  Canals.  supra,  this  title,  Overtaking  Vessels. 

2.  Effect  of  Signals.  —  Rule  1 1 ,  Inspectors'  9.  Vessels  Meeting  End  On.  —  The  Steam- 
Rules  for  Inland  Waters;  rule  23,  Rules  for  boat  Minnie  R.  Childs,  9  Ben.  (U.  S.)  200,  17 
Great  Lakes;  The  Delaware,  161  U.  S.  467.         Fed.  Cas.  No.  9,639;  The  St.  John,  7  Blatchf. 

3.  Single  Blast  by  Preferred  Vessel. — The  (U.  S.)  220,  21  Fed.  Cas.  wo.  12,224,  affirming 
Delaware,  161  U.  S.  459;  The  Propeller  John  2  Ben.  (U.  S.)  192,  21  Fed.  Cas.  No.  12,223. 
Taylor,  6  Ben.  (U.  S.)  227,  13  Fed.  Cas.  No.  affirmed  154  U.  S.  586;  The  Standard.  23  Fed. 
7,429:  The  Brooklyn,  62  Fed.  Rep.  759.  Contra,  Rep.  207;  The  James  Bowen,  52  Fed.  Rep.  510; 
The  Lisbonense.  (C.  C.  A.)  53  Fed.  Rep.  293.      The  George  L.  Garlick,  91  Fed.  Rep.  923. 

4.  Reply  of  Two  Blasts  by  preferred  steamer  10.  The  Titan,  44  Fed.  Rep.  510,  affirmed  (C. 
does  not  require  her  to  change  her  course  or      C.  A.)  49  Fed.  Rep.  479. 

speed.    The  George  L.  Garlick,  20  Fed.  Rep.         11.  Assent  Not  Necessary  to  Course  Provided  by 

647  ;  The  William  H.  Payne,  20  Fed.  Rep.  650  ;      Rules.  —  The   Steamtug  P..  H.  Coffin,  9  Ben. 
The  N  ereus,  23  Fed.  Rep.  448;  The  Greenpoint,      (U.  S.)  20,  8  Fed.  Cas.  No.  4,309,  affirmed  16 
31  Fed.  Rep.  231;  The  Admiral,  39  Fed.  Rep.      Blatchf.  (U.  S.)  421,  8  Fed.  Cas.  No.  4,310; 
574-    See  also  The  F.  &  P.  M.  No.  2,  44  Fed.      The  New  York,  (C.  C.  A.)  86  Fed.  Rep.  816. 
Rep.  701.  12.  Otherwise  Necessarv. — The    Johnson,  0 

6.  Later  Rule.  —  The  Sammie,  37  Fed.  Rep.  Wall.  (U.  S.)  146;  The  E.  H.  Coffin,  16  Blatchf. 
907,  modifying  35  Fed.  Rep.  327;  The  John  (U.  S.)  423;  The  New  York,  175  U.  S.  203,  53 
King.  (C.  C.  A.)  49  Fed.  Rep.  473  ;  The  George  Fed.  Rep.  553  ;  The  Tug  Brothers.  2  Biss.  (U. 
S.  Shultz,  (C.  C.  A.)  84  Fed.  Rep.  508;  The  M.  S.)  104.  4  Fed.  Cas.  No.  1,969:  The  Steamtug 
Vandercock.  88  Fed.  Rep.  559,  affirmed  (C.  C.  Edmund  Levy,  6  Ben.  (U.  S.)  371,  8  Fed.  Cas. 
A.)  105  Fed.  Rep.  1,004.  No.  4,287;  The  Pegasus,  15  Fed.  Rep.  021  ;  The 
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(3)  Failure  to  Answer  Signals.  —  Failure  to  answer  signals  cannot  be 
taken  as  an  assent  to  the  course  signaled  where  the  signal  indicates  a  depart- 
ure from  the  rules;  silence  is  practically  equivalent  to  an  expressed  dissent, 
for  it  is  notice  that  the  signal  is  not  heard.1  And  a  failure  to  answer  imposes 
upon  the  signaling  vessel  in  all  cases  special  caution  to  avoid  collision,2  and 
she  must  either  repeat  her  signals,  slacken  speed,  or  reverse  if  necessary.3 
But  the  failure  to  answer  a  signal  either  affirmatively  or  in  protest  may  be 
held  a  contributing  fault.4 

(4)  Signaling  Departure  from  Rules  —  Bight  to  Dictate  Course.  —  The  vessel 
whose  duty  it  is  to  keep  out  of  the  way  cannot,  by  first  signaling,  prescribe 
the  manner  in  which  the  vessels  shall  pass  each  other.  The  privileged  vessel 
never  loses  the  right  to  hold  her  course  until  she  has  assented  to  the  signal 
of  the  other,  or  until  she  sees  that  the  other  vessel  is  persisting  in  her  course 
in  such  a  way  as  to  make  collision  inevitable. 5 

Bisk  of  Departure.  —  A  vessel  which,  by  her  signals,  invites  a  departure  from 
the  ordinary  rules  of  navigation  takes  the  risk  both  of  her  own  whistle  being 
heard  and  in  turn  of  hearing  the  response,  if  a  response  be  made,6  and  she 
assumes  the  risks  incident  to  a  violation  of  the  rules.7 


B.  B.  Saunders,  19  Fed.  Rep.  118;  The  Garden 
City,  19  Fed.  Rep.  529;  The  Mercedes,  36  Fed. 
Rep.  602 ;  The  Panama,  46  Fed.  Rep.  496 ;  The 
John  King,  (C.  C.  A.)  49  Fed.  Rep.  469;  The 
Transfer  No.  5,  49  Fed.  Rep.  398;  The  Louise, 
(C.  C.  A.)  52  Fed.  Rep.  885  ;  The  Florence,  68 
Fed.  Rep.  940,  affirmed  89  Fed.  Rep.  1015;  The 
Saratoga,  77  Fed.  Rep.  224;  The  City  of  Ches- 
ter, 78  Fed.  Rep.  186,  42  U.  S.  App.  366;  The 
George  S.  Shultz,  (C.  C.  A.)  84  Fed.  Rep.  508, 
affirming  74  Fed.  Rep.  574;  The  New  York, 
(C.  C.  A.)  86  Fed.  Rep.  814;  The  William  E. 
Ferguson,  108  Fed.  Rep.  973. 

Election  of  Course.  —  Where  a  descending 
steamer  on  waters  connecting  the  Great  Lakes, 
having  the  right  under  the  rules  to  elect  which 
side  of  the  channel  she  will  take,  fails  to  make 
such  election  within  the  distance  required  by 
the  rules,  the  ascending  steamer  is  not  in  fault 
in  signaling  that  she  will  pass  to  port,  and  in 
starboarding  before  receiving  a  reply  to  her 
signal.  The  Louise,  8  U.  S.  App.  138,  affirming 
49  Fed.  Rep.  84  ;  The  Mary  Shaw,  6  Fed.  Rep. 
918;  The  C.  R.  Stone,  49  Fed.  Rep.  475  1  The 
Louise,  (C.  C.  A.)  52  Fed.  Rep.  885,  affirming 
49  Fed.  Rep.  84 ;  The  Genevieve,  96  Fed.  Rep. 
859,  affirming  106  Fed.  Rep.  989. 

1.  Failure  to  Answer.  —  The  Pavonia,  26  Fed. 
Rep.  106;  The  Baltimore,  56  Fed.  Rep.  127; 
The  Eldorado,  89  Fed.  Rep.  1015,  affirming  68 
Fed.  Rep.  940. 

2.  The  D.  Newcomb,  16  Fed.  Rep.  274;  The 
City  of  Chester,  (C.  C.  A.)  78  Fed.  Rep.  186; 
The  Bowden,  (C.  C.  A.)  78  Fed.  Rep.  649;  The 
Mahar  &  Burns,  106  Fed.  Rep.  86;  New  York 
Harbor  Towboat  Co.  v.  New  York,  etc.,  R.  Co., 
148  N.  Y.  574,  reversing  76  Hun  (N.  Y.)  258. 

3.  Duty  to  Stop  —  United  States.  —  The  New 
York,  175  U.  S.  20i  ;  The  Steam  Ferry-Boat 
America,  3  Ben.  (U.  S.)  424,  1  Fed.  Cas.  No. 
281  ;  The  Steam  Ferry-Boat  George  Law,  3 
Ben.  (U.  S.)  456,  10  Fed.  Cas.  No.  5,337;  The 
Louis  Dole,  5  Biss.  (U.  S.)  172.  15  Fed.  Cas. 
No.  8,534;  The  Mary  Shaw,  6  Fed.  Rep.  918; 
1  ne  Bristol,  it  Fed.  Rep.  156;  The  Columbia, 
25  Fed.  Rep.  844;  The  Pavonia,  26  Fed.  Rep. 
106;  The  C.  H.  Seuff,  32  Fed.  Rep.  237  ;  Green- 
wood v.  The  William  Fletcher,  38  Fed.  Rep. 


q6S 


156;  The  Waverly,  41  Fed.  Rep.  607;  The 
Orange,  46  Fed.  Rep.  411  ;  The  J.  B.  King,  106 
Fed.  Rep.  980;  The  Mahar  &  Burns,  106  Fed. 
Rep.  86 ;  The  William  E.  Ferguson,  108  Fed. 
Rep.  973. 

New  York.  —  New  York  Harbor  Towboat 
Co.  v.  New  York,  etc.,  R.  Co.,  148  N.  Y.  574, 
reversing  76  Hun  (N.  Y.)  258. 

4.  Contributing  Fault. —  Dougherty  v.  The 
Steamer  Franconia,  3  Fed.  Rep.  403  ;  The  Gar- 
den City,  19  Fed.  Rep.  529 ;  The  Rescue,  24 
Fed.  Rep.  44;  The  Minnie,  31  Fed.  Rep.  301. 

A  schooner's  tug  alongside  being  hidden  from 
view  by  her  sails,  an  approaching  steam  vessel 
receiving  no  reply  to  her  signal  was  held  to  be 
entitled  to  presume  that  the  schooner  was  pro- 
ceeding under  sail  alone.  Carter  v.  The  Steam- 
Boat  Morrisania,  3  Fed.  Rep.  925. 

5.  Bight  to  Dictate  Course.  —  The  Milwaukee. 
Brown  Adm.  313,  17  Fed.  Cas.  No.  9,626;  The 
Garden  City,  19  Fed.  Rep.  533  ;  The  John  King, 
(C.  C.  A.)  49  Fed.  Rep.  473;  The  Victory,  63 
Fed.  Rep.  631  ;  The  George  S.  Shultz,  (C.  C. 
A.)  84  Fed.  Rep.  508,  affirming  74  Fed.  Rep. 
574;  The  Steam  Ferry-Boat  America,  3  Ben. 
(U.  S.)  428. 

6.  Bisk  of  Departure  from  Bules.  —  The  John- 
son. 9  Wall.  (U.  S.)  146;  The  St.  John,  7 
Blatchf.  (U.  S.)  220 ;  The  Milwaukee,  Brown 
Adm.  313,  17  Fed.  Cas.  No.  9,626;  The  Flor- 
ence, 68  Fed.  Rep.  942. 

Mistake  as  to  crossing  signals,  see  The  John 
King,  (C.  C.  A.)  49  Fed.  Rep.  472;  The  New- 
port News,  83  Fed.  Rep.  522. 

7.  The  St.  John,  7  Blatchf.  (U.  S.)  220,  21 
Fed.  Cas.  No.  12,224,  affirming  2  Ben.  (U.  S.) 
iQ2,  21  Fed.  Cas.  No.  12,223,  affirmed  151 
U.  S.  586  ;  U.  S.  v.  The  Mineola,  26  Fed.  Cas. 
No.  15,7790;  The  Titan,  49  Fed.  Rep.  479,  1 
U.  S.  App.  123,  affirming  44  Fed.  Rep.  510; 
Occidental,  etc.,  Steamship  Co.  V,  Smith,  74 
Fed.  Rep.  261,  44  U.  S.  App.  353;  The  Fries- 
land,  76  Fed.  Rep.  591  ;  Tice  v.  The  Zouave,  98 
Fed.  Rep.  747,  39  C.  C.  A.  258. 

A  vessel  is  not  justified  in  disregarding  a 
proper  signal  from  an  approaching  vessel,  and 
proposing  a  departure  from  the  rule  of  the 
road,  after  such  approaching  vessel  had  signi- 
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The  Assent  of  the  Other  Vessel  does  not  make  her  equally  liable  for  the  result  of 
the  collision  where  she  does  everything  in  her  power  to  avoid  collision  by 
stopping  and  reversing  when  danger  of  collision  becomes  apparent;1  though 
the  latter  has  been  held  at  fault  for  assenting  to  a  hazardous  manoeuvre.8 

A  Vessel  Having  the  Eight  of  Way  which  signals  to  another  to  go  ahead  of  her, 
the  signal  being  agreed  to,  takes  upon  herself  the  duty  of  going  astern  the 
other  vessel,  and  is  bound  t'o  give  way  and  to  stop  and  back,  and  to  take 
seasonably  any  other  measures  needful  to  avoid  collision.3 

In  the  Case  of  Vessels  Meeting  Head  On  which  signal  to  pass  to  the  left  in  violation 
of  the  rule  of  navigation,  the  greater  responsibility  for  the  due  execution  of 
the  signal  is  upon  the  vessel  which  initiates  the  manoeuvre.4 

(5)  Cross  or  Confusing  Signals.  — "  Cross  signals,"  that  is,  the  answering 
one  signal  with  two,  or  answering  two  whistles  with  one,  are  forbidden  by 
the  rules.5  Where  there  is  a  confusion  of  signals  or  cross  signals,  or  where 
one  vessel  fails  to  understand  the  course  or  intention  of  the  other,  whether 
from  signals  being  given  or  answered  erroneously,  or  from  other  causes,  the 
danger  signal  must  be  immediately  given,  and  the  vessels  must  slacken  speed, 
or  stop  and  reverse  if  necessary  until  an  understanding  is  had.6  The  rules 
expressly  provide  in  such  case  that  the  vessel  must  be  slowed  to  bare  steer- 
age way  until  an  understanding  can  be  had.7  This  rule  applies  when  a  vessel's 
course  is  not  in  accordance  with  her  signals  as  understood  on  board  the  other 
vessel.8 

(6)  Compliance  zvith  Signals.  —  Where  a  course  has  been  agreed  on  by  an 
exchange  of  signals  the  vessels  must  proceed  in  accordance  therewith.9  And 
a  vessel  which  has  agreed  to  the  signal  of  another  to  pass  in  a  certain  manner 


fied  her  desire  to  adhere  to  it.  The  Clarion,  27 
Fed.  Rep.  130. 

A  vessel  having  the  right  of  way  is  justified 
in  signaling  a  departure  from  the  rules  where  it 
appears  to  her  that  such  is  the  only  way  to  avoid 
a  collision  with  a  vessel  standing  on  a  course 
across  her  bow.  The  U.  S.  v.  The  Mineola,  26 
Fed.  Cas.  No.  15,779a. 

1.  Assent  to  Departure  from  Rules.  — The  City 
of  Hartford,  11  Blatchf.  (U.  S.)  72;  The  B.  B. 
Saunders,  25  Fed.  Rep.  727. 

2.  The  Albemarle,  8  Blatchf.  (U.  S.)  200,  1 
Fed.  Cas.  No.  135;  The  City  of  Hartford,  11 
Blatchf.  (U.  S.)  72,  5  Fed.  Cas.  No.  2,752, 
modifying  4  Ben.  (U.  S.)  568,  5  Fed.  Cas.  No." 
2,748,  97  U.  S.  323.  See  also  The  Nereus,  23 
Fed.  Rep.  455. 

3.  Departure  by  Preferred  Vessel.  —  The  Sus- 
quehanna, 35  Fed.  Rep.  320;  Stetson  v.  The 
Gladiator,  41  Fed.  Rep.  927. 

4.  Vessels  Meeting  Head  On.  —  The  George 
L.  Garlick,  91  Fed.  Rep.  920, 

5.  Cross  Signals  Forbidden.  —  Rule  26,  Rules 
for  Great  Lakes ;  rule  2,  Inspectors'  Rules  for 
Western  Rivers;  rule  3,  Inspectors'  Rules  for 
Western  Rivers;  The  Bristol,  11  Fed.  Rep.  156; 
The  Clifton,  14  Fed.  Rep.  586;  The  Mercedes, 
36  Fed.  Rep.  602  ;  The  Brooklyn,  62  Fed.  Rep. 
758;  The  Victory,  63  Fed.  Rep.  631;  The 
Orange,  64  Fed.  Rep.  141,  (C.  C.  A.)  69  Fed. 
Rep.  848;  The  Ottoman,  (C.  C.  A.)  74  Fed. 
Rep.  316;  The  Columbia,  02  Fed.  Rep.  936,939; 
The  Genevieve,  96  Fed.  Rep.  859,  affirmed  106 
Fed.  Rep.  989.  But  see  The  John  King,  (C.  C. 
AO  49  Fed.  Rep.  473. 

6.  Duty  to  Give  Danger  Signal  and  Stop  — 
United  States.  —  The  Albert  Dumois,  177  U. 
S.  240  ;  The  Propeller  Mary  Sanford,  3  Ben. 
(U.  S.)    100,   16  Fed.  Cas.  No.  9,225;  The 


Bristol,  11  Fed.  Rep.  156;  The  Grand  Republic, 
16  Fed.  Rep.  424;  U.  S.  V.  Keller,  19  Fed.  Rep. 
633;  The  Ashford,  21  Fed.  Rep.  255;  The  City 
of  Albany,  34  Fed.  Rep.  812;  The  Louise,  (C. 
C.  A.)  52  Fed.  Rep.  885  ;  The  Victory,  68  Fed. 
Rep.  395,  reversing  63  Fed.  Rep.  631  ;  The 
Ottoman,  (C.  C.  A.)  74  Fed.  Rep.  316;  The 
Imperator,  76  Fed.  Rep.  879  ;  The  Saratoga,  77 
Fed.  Rep.  224 ;  The  Columbia,  92  Fed.  Rep. 
936;  In  re  Central  R.  Co.,  92  Fed.  Rep.  1015; 
The  Vulcan,  (C.  C.  A.)  106  Fed.  Rep.  989. 

'  New    York.  —  New    York    Harbor  Towboat 
Co.  v.  New  York,  etc.,  R.  Co.,  148  N.  Y.  574. 

7.  Rule  3,  Inspectors'  Rules  for  Inland 
Waters;  rule  3,  Inspectors'  Rules  for  Great 
Lakes ;  rule  2,  Inspectors'  Rules  for  Western 
Rivers. 

To  Same  Effect.  —  The  City  of  Albany,  34  Fed. 
Rep.  812;  The  Saginaw,  84  Fed.  Rep.  705;  In  re 
Central  R.  Co.,  92  Fed.  Rep.  10 10. 

Where  the  ascending  steamer  on  the  Missis- 
sippi river  replies  with  a  cross  signal,  its  ac- 
ceptance by  the  descending  steamer  does  not 
excuse  the  pilot  of  the  other  for  his  first  fault. 
U.  S.  v.  Keller,  19  Fed.  Rep.  633. 

8.  The  Wydale,  37  Fed.  Rep.  716;  The 
British  Queen,  89  Fed.  Rep.  1003. 

9.  Duty  to  Comply  with  Signal.  —  The  Dove. 
91  U.  S.  381  ;  Chase  v.  Crary,  (U.  S.  Dist.  Ct.) 
24  How.  Pr.  (N.  Y.)  159,  5  Fed.  Cas.  No.  2.626  ; 
The  Richmond,  30  Fed.  Rep.  201,  affirming  28 
Fed.  Rep.  332;  The  William  H.  Vanderbilt.  37. 
Fed.  Rep.  116;  Scott  <•.  The  Drew,  38  Fed.  Rep. 
858;  Kiernan  v.  Stafford,  43  Fed.  Rep.  542, 
reversing  38  Fed.  Rep.  767;  The  Hercules.  51 
Fed.  Rep.  452;  The  Nutmeg  State,  67  Fed.  Rep. 
556,  35  U.  S.  App.  161,  affirming  62  Fed.  Rep. 
847 :  The  City  of  Macon.  85  Fed.  Rep.  236, 
affirmed   (C.  C.  A.)  92  Fed.  Rep.  207 ;  The 
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is  justified  in  assuming  that  the  latter  will  manoeuvre  in  accordance  with  her 
signal,  until  it  is  plainly  apparent  that  she  is  unable  to  do  so.1 

(7)  Danger  or  Alarm  Signals.  —  Danger  or  alarm  signals  are  defined  in 
the  Rules  for  the  Great  Lakes  as  several  short  and  rapid  blasts;  in  the  Rules 
for  the  Western  Rivers,  as  three  or  more  short  blasts;  and  in  the  Inland 
Rules,  as  four  or  more  short  and  rapid  blasts;  and  as  before  stated  they  must 
be  given  in  the  case  of  cross  signals,  or  confusing  signals,  or  where  there  is 
any  misunderstanding  as  to  course  or  signals.3  When  the  course  as  signaled 
by  one  vessel  is  conceived  by  the  other  to  be  hazardous,  the  proper  reply  is 
an  alarm  signal.  The  vessel  is  not  justified  in  assenting  to  a  first  signal  and 
then  immediately  following  it  by  an  alarm  signal,  on  the  ground  that  the  Inspec- 
tors' Rules  forbid  contrary  signals.3  But  such  signals  are  not  necessary  where 
it  is  evident  that  they  would  not  be  effective,  as  where  the  vessels  were 
only  a  few  seconds  apart  when  danger  became  apparent.4  A  vessel  must 
heed  the  danger  signal  of  another  vessel  which  she  is  approaching,  and 
slacken  speed,  stop,  and  reverse,  until  an  understanding  is  had.5 

(8)  Special  Signals.  —  Special  signals,  where  necessary  to  attract  attention, 
may  be  given,  and  they  maybe  any  detonating  signal  that  cannot  be  mistaken 
for  a  distress  signal.0 

(9)  Distress  Signals.  —  Distress  signals,  where  assistance  is  required  from 
other  vessels  or  from  shore,  may  be  made  by  a  gun  or  other  explosive  signal 
fired  at  intervals  of  about  a  minute;  by  the  continuous  sounding  with  a  fog 
signal  apparatus;  by  flames  on  the  vessel,  as  by  a  burning  oil  barrel,  etc.  ;  by 
rockets  or  shells  fired  one  at  a  time  at  short  intervals  or  by  flying  the  code 
signal.7 

d.  Evidence.  —  Where  there  is  no  showing  to  the  contrary,  it  will  be 
presumed  that  passing  signals  were  made  at  the  proper  distance.8  The  vessel 
which  fails  to  signal  as  required  by  the  rules  has  the  burden  of  showing  that 
her  failure  did  not  contribute  to  the  collision,  and  in  the  absence  of  such 
showing  she  will  be  held  in  fault  though  it  be  not  affirmatively  shown  that 
the  omission  did  contribute  to  the  collision.9  So  a  vessel  that  fails  to  respond 
to  a  signal  has  the  burden  of  showing  that  such  failure  did  not  contribute  to 
the  collision.10  A  vessel  claiming  a  departure  from  the  statutory  require- 
ments is  bound  to  prove:  (1)  that  the  proposition  to  depart  from  the  rule 
was  made  by  her  by  means  of  signals  prescribed  by  the  rules,  and  in  due 
season  for  the  other  vessel  to  receive  the  proposition  and  act  upon  it  with 
safety;  (2)  that  the  other  vessel  heard  and  understood  the  proposition  thus 
made;  (3)  that  the  oilier  vessel  accepted  such  proposition.  These  facts 
must  be  made  out  by  clear  and  satisfactory  proofs. 11    It  is  not  competent  for 

Newark,  (C.  C.  A.)  89  Fed.  Rep.  592;  The  Where  a  tug  with  a  tow  has  rounded  to 

Guyandotte,  92  Fed.  Rep.  931  ;  The  Carisbrook,  ahead  of  an  approaching  tug  and  tow,  and  is 

107  Fed.  Rep.  999.  observed  by  the  pilot  of  the  latter  tug  to  be 

The  delay  of  a  vessel  in  manoeuvring  in  ac-  backing,  it  is  his  duty  to  sound  the  danger 

cordance  with  her  signals  is  at  her  own  risk.  signal.    The  James  M.  Thompson,  \2  Fed.  Rep. 

The  Galileo,  24  Fed.  Rep.  386.  189. 

Where  a  signal  is  accepted  by  a  vessel  for  3.  The  Bergen,  108  Fed.  Rep.  555. 
which  it  was  not  intended,  and  it  is  allowed  to  4.  The  Manhasset,  34  Fed.  Rep.  408. 
stand  and  is  repeated  by  the  first  vessel,  she  5.  Danger  Signal  Must  Be  Heeded.  —  The  Ear- 
will  be  considered  as  having  initiated  the  sig-  nest  A.  Hamill,  100  Fed.  Rep.  509;  The  Arthur, 
nals,    and   must   be    navigated    in   accordance  108  Fed.  Rep.  557. 

therewith.    The  Susquehanna,  35  Fed.  Rep.  320.  6.  Special    Signals.  —  Art.    12,  International 

1.  Answering  Vessel  May  Assume  Compliance.  and  Inland  Rules. 

—  The  Steamtug  Frederick  M.  Wilson,  7  Ben.  7.  Distress  Signals.  —  Art.    31,  International 

(U.  S.)  367,  9  Fed.  Cas.  No.  5,078  ;  The  Galileo,  and  Inland  Rules. 

24  Fed.  Rep.  386;  The  St.  John,  42  Fed.  Rep.  8.  Presumptions  and  Burden  of  Proof. — The 

75;  The  George  L.  Garlick,  91  Fed.  Rep.  920;  Charles  Morgan,  115  U.  S.  69. 

The  Acilia,  108  Fed.  Rep.  975.  9.  Evidence. —  The  Zouave,  90  Fed.  Rep.  440. 

2.  Danger  Signals. — See  supra,  this  section,  10.  The  Mary  Ida,  20  Fed.  Rep.  741. 
Cross  or  Confusing  Signals.    Art   18,  rule  3,  11.  The  Milwaukee.  Brown  Adm.  321  ;  The 
Inland  Rules.  Clarion,  27  Fed.  Rep.  130. 
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the  master  or  pilot  to  testify  what  he  intended  his  signal  to  mean,  as  the 
meaning  of  signals  is  conclusively  determined  by  the  rules.1 

3.  Lookouts  —  a.  NECESSITY  —  (i)  Regulations.  —  The  general  regulations 
for  preventing  collisions  between  vessels  contain  no  provision  in  relation  to 
lookouts,  except  such  as  is  implied  from  the  general  rule  that  nothing  shall 
exonerate  the  vessel  or  owner,  master,  or  crew  thereof  from  the  consequence 
of  any  neglect  to  keep  a  proper  lookout.2 

(2)  Vessels  under  Way.  —  But  the  rules  of  the  maritime  law  require  that 
all  vessels  under  way,  whether  at  night  or  in  the  daytime,  shall  have  a  look- 
out stationed  near  the  bows.3  There  is  no  exception  to  the  rule  on  account 
of  size,  in  favor  of  any  craft  capable  of  committing  injuries.4  And  the  cus- 
tom of  certain  vessels  at  certain  times  not  to  have  a  lookout  is  not  reasonable 
and  will  not  control  as  against  the  rule  of  the  maritime  law.5  The  rule 
applies  to  ferry  boats,6  tugs,7  and  to  vessels  in  tow  at  the  end  of  a  hawser.8 
Vessels  have  the  right  to  suppose  that  others  are  keeping  a  lookout  and  will 
be  navigated  accordingly.9 

(3)  Stationary  Vessels.  —  Ordinarily  a  vessel  anchored  in  the  proper  place, 
in  the  daytime,  and  in  fair  weather,  is  not  expected,  or  legally  required,  to 
be  on  the  watch,  and  to  stand  prepared  to  take  measures  to  avoid  vessels 
under  way  and  having  control  of  their  motions.10  But  under  exceptional 
circumstances,  where  the  vessel  under  way  is  subject  to  special  difficulties  or 
embarrassments  in  her  navigation,  some  care  and  precautions  on  the  part  of 
the  vessel  at  anchor  may  become  obviously  prudent  and  necessary  that  would 
not  otherwise  be  obligatory.11  And  it  has  been  held  that  a  vessel  anchored 
in  a  frequented  roadstead  or  anchorage  grounds,12  especially  in  bad  weather,13 
should  keep  an  anchor  watch  aboard.    A  usage  to  the  contrary  will  not  con- 


1.  Competency. —  Singlehurst  v.  La  Compa- 
gnie  Generale  Transatlantique,  11  U.  S.  App. 
693.  53  Fed.  Rep.  293. 

2.  Art.  29,  International  and  Inland  Rules ; 
Rule  28,  Rules  for  Great  Lakes. 

3.  Lookout  Required  on  Vessels  under  Way.  — 
St.  John  v.  Paine,  10  How.  (U.  S.)  557;  New- 
ton v.  Stebbins,  10  How.  (U.  S.)  586;  The 
Propeller  Genesee  Chief  v.  Fitzhugh,  12  How. 
(U.  S.)  443  ;  The  Ottawa,  3  Wall.  (U.  S.)  268  ; 
The  Tug  Brothers,  2  Biss.  (U.  S.)  104,  4  Fed. 
Cas.  No.  1,969;  The  Nabob,  Brown  Adm.  115, 
17  Fed.  Cas.  No.  10,002;  Cocks  v.  Steamer 
Tonawanda,  3  Fed.  Rep.  588 ;  The  Vesper,  9 
Fed.  Rep.  569. 

4.  Size  of  Vessel  Not  Material.  —  The  Marion, 
56  Fed.  Rep.  271. 

5.  Custom  to  Contrary  Not  Controlling.  — 
Thorp  v.  Hammond,  12  Wall.  (U.  S.)  408,  42 
How.  Pr.  (N.  Y.)  314  (while  reefing)  ;  The 
Pilot  Boat  Blossom,  Olc.  Adm.  188,  3  Fed.  Cas. 
No.  1,564  (pilot  boats)  ;  The  Tug  Brothers, 
2  Biss.  (U.  S.)  104,  4  Fed.  Cas.  No.  1,969 
(while  making  sail  on  tow)  ;  Morgan  v.  The 
Philip  De  Peyster,  6  N.  Y.  Leg.  Obs.  441,  17 
Fed.  Cas.  No.  9,805  ;  Poole  v.  The  Washington, 
9  N.  Y.  Leg.  Obs.  321,  19  Fed.  Cas.  No.  11,271  ; 
The  Rebecca.  Blatchf.  &  H.  Adm.  347.  20 
Fed.  Cas.  No.  11,618  (coasting  vessels);  The 
Nautique,  44  Fed.  Rep.  399  (dredge). 

6.  On  Ferry  Boat.  —  The  America,  10  Blatchf. 
(U.  S.)  159;  The  Steam  Ferry-Boat  Hacken- 
sack,  5  Fed.  Rep.  121  ;  The  Monticello,  15  Fed. 
Rep.  474 ;  The  Pavonia,  23  Fed.  Rep.  204 ;  The 
Manhasset,  34  Fed.  Rep.  408. 

7.  On  Tug.  —  The  W.  H.  Beaman,  45  Fed. 
Rep.  125 ;  Hudson  River  Cement  Co.  v.  The 


Emperor,  46  Fed.  Rep.  143 ;  The  Charles  H. 
Senff,  53  Fed.  Rep.  669. 

8.  On  Tow.  —  The  Raritan,  32  Fed.  Rep.  847; 
The  Harold,  84  Fed.  Rep.  700.  See  also  supra, 
this  title,  Vessels  in  Tow. 

9.  Presumption  as  to  Lookouts.  —  Morgan  v. 
The  Philip  De  Peyster,  6  N.  Y.  Leg.  Obs.  441, 
17  Fed.  Cas.  No.  9,805;  The  Lynn,  21  Fed. 
Rep.  815;  The  Avon,  22  Fed.  Rep.  911. 

10.  Vessels  at  Anchor.  —  The  Lady  Franklin,  2 
Lowell  (U.  S.)  220;  The  Rockaway,  19  Fed. 
Rep.  449 ;  Wells  v.  Armstrong,  29  Fed.  Rep. 
219. 

11.  Exceptional  Circumstances. —  Wells  v.  Arm- 
strong, 29  Fed.  Rep.  219. 

12.  Anchor  Watch  in  Frequented  Roadstead.  — 

The  Indiana,  Abb.  Adm.  330 ;  "  Mary "  Tug 
Co.  v.  British  India  Steam  Nav.  Co.,  (1897)  A. 
C.  351,  66  L.  J.  P.  C.  92;  Lack  v.  Seward,  4  C. 
&  P.  106,  iq  E.  C.  L.  298;  Cohen  v.  The  Brig 
Mary  T.  Wilder,  Taney  (U.  S.)  567  ;  The  Ferry 
Boat  Lydia,  4  Ben.  (U.  S.)  523 ;  Buzzard  v. 
The  Scow  Petrel,  6  McLean  (U.  S.)  491,  4  Fed. 
Cas.  No.  2,261  ;  Olmstead  v.  The  Sandusky.  18 
Fed.  Cas.  No.  10,504  ;  Ruckman  -'.  The  Five 
Boys,  20  Fed.  Cas.  No.  12,107;  The  Oliver,  22 
Fed.  Rep.  848 ;  The  Erastus  Corning,  25  Fed. 
^ep.  572 ;  The  Guyandotte,  39  Fed.  Rep.  575  ; 
Innis  v.  The  Steamboat  Senator,  1  Cal.  459,  54 
Am.  Dec.  305. 

13.  In  Bad  Weather.  —  The  Clara,  102  U.  S. 
200,  affirming  13  Blatchf.  (U.  S.)  509,  5  Fed. 
Cas.  No.  2,787:  The  Brig  Beaver,  2  Ben.  (U.  S.) 
118,  3  Fed.  Cas.  No.  1,199:  The  Schooner  Lion, 
1  Sprague  (U.  S.)  40,  5  Fed.  Cas.  No.  2,786  ; 
The  Echo,  3  Ware  (U.  S.)  289,  8  Fed.  Cas.  No. 
4,264. 
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trol.1  A  vessel  anchored,  however,  in  a  place  where  other  vessels  are  not 
reasonably  to  be  expected  to  pass,  it  seems,  need  not  maintain  an  anchor 
watch.2  Nor  need  a  small  vessel  lying  in  a  harbor,3  nor  a  vessel  moored  at  a 
wharf,'1  keep  a  watch  on  deck.  But  when  lying  in  a  frequented  place,  where 
the  navigation  is  difficult  and  dangerous,  the  vessel  must  have  a  person  on 
board  specially  detailed  as-  a  lookout;5  yet  generally  it  is  sufficient  to  have 
some  one  of  the  crew  on  deck,  though  without  any  specific  duty  assigned  hiir.° 
b.  Sufficiency  —  (i)  Competency  in  General.  —  The  position  of  lookout 
is  one  requiring  great  fidelity,  attention,  and  care,  and  should  not  be  intrusted 
to  an  incompetent  or  improper  person.7  He  must  be  a  person  of  good  vision,** 
and  competent  by  experience  and  years  to  be  alive  to  the  dangers  of  the 
situation  and  the  necessity  for  vigilance,9  and  in  an  emergency  to  give  the 
proper  order  where  the  helmsman  cannot  see  forward  of  the  beam.10  A  look- 
out whose  reports  cannot  be  understood  because  using  a  foreign  language  is 
insufficient.1 1 

(2)  Designation  and  Duties.  —  The  lookout  must  be  specially  detailed  as 
such,  and  have  no  other  duties  that  are  liable  to  conflict  with  his  duty  as 
lookout.1*  The  additional  duty  of  blowing  the  foghorn  does  not  prevent  his 
being  a  proper  lookout.13    The  man  at  the  wheel  or  the  pilot  in  the  pilot  house 

who  needs  a  night  glass  to  enable  him  to  dis- 
cover lights  in  time  to  avoid  a  collision  is  unfit 
for  a  lookout.    The  Avon,  22  Fed.  Rep.  905. 

9.  Discretionary  Age.  —  The  Ottawa,  3  Wall. 
(U.  S.)  268;  The  Pottsville/  12  Fed.  Rep. 
631- 

10.  Competent    to   Give    Orders.  —  Allen  v. 

Mackay,  1  Sprague  (U.  S.)  219,  1  Fed.  Cas.  No. 
228;  The  Pottsville,  12  Fed.  Rep.  631  :  in  which 
cases  it  was  held  that  boys  of  sixteen  and  seven- 
teen years  respectively  were  incompetent  where 
the  circumstances  requi»ed  great  vigilance.  See 
also  The  Drew,  25  Fed.  Rep.  457. 

11.  Foreigners.  —  The  Kenilworth,  64  Fed. 
Rep.  892. 

12.  Special  Designation.  —  The  Propeller  Gen- 
esee Chief  v.  Fitzhugh,  12  How.  (U.  S.)  462: 
The  Steamboat  New  York  v.  Rea,  18  How.  (U. 
S.)  223  ;  The  Catharine  &  Martha,  5  Fed.  Cas. 
No.  2,512;  The  George  M.  Dallas  v.  The  New 
Haven,  10  Fed.  Cas.  No.  5,338;  The  Propeller 
Gratitude,  3  Ben.  (U.  S.)  108,  10  Fed.  Cas.  No. 
5,704;  Haney  v.  The  Louisiana,  6  Am.  L.  Reg. 
422,  11  Fed.  Cas.  No.  6,020,  affirmed  23  How. 
(U.  S.)  287;  Killam  v.  The  Schooner  Eri,  3 
Cliff.  (U.  S.)  456,  14  Fed.  Cas.  No.  7,765;  The 
Northern  Indiana,  3  Blatchf.  (U.  S.)  92,  18 
Fed.  Cas.  No.  10,320;  Ward  v.  The  Ogdens- 
burgh,  5  McLean  (U.  S.)  622,  29  Fed.  Cas.  No. 
17,158;  The  Bessie  Morris,  13  Fed.  Rep.  397 
(steward)  ;  The  Leland,  19  Fed.  Rep.  775  (night 
watchman)  ;  The  Orizaba,  57  Fed.  Rep.  247 
(mate  with  other  duties)  ;  Philadelphia  v.  Ga- 
vagnin,  (C.  C.  A.)  62  Fed.  Rep.  618. 

13.  Blowing  Fog  Horn. — The  Nacooche,  137  U. 
S.  330,  reversing  28  Fed.  Rep.  462  ;  The  Steamer 
Hansa,  5  Ben.  (U.  S.)  501,  n  Fed.  Cas.  No. 
6,037.  But  see  The  Energy,  42  Fed.  Rep.  301, 
where  the  lookout  who  was  blowing  the  fog 
horn  also  had  charge  of  the  navigation  of  the 
vessel  and  she  was  condemned  for  an  insufficient 
lookout. 

Passengers  cannot  be  regarded  as  lookouts 
unless  specially  designated  by  the  master  for 
that  purpose.  Amoskeag  Mfg.  Co.  v.  The  Steam 
Ferry  Boat  John  Adams,  1  Cliff.  (U.  S.)  404. 
1  Fed.  Cas.  No.  338. 
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1.  Usage.  —  Cohen  v.  The  Brig  Mary  T. 
Wilder,  Taney  (U.  S.)  569  ;  The  Schooner  Lion, 
1  Sprague  ( U.  S.)  40.  5  Fed.  Cas.  No.  2,786. 

2.  Unfrequented  Anchorage.  —  The  Schooner 
Marcia  Triboiu,  2  Sprague  (U.  S.)  17,  16  Fed. 
Cas.  No.  9,062 ;  The  Erastus  Corning,  25  Fed. 
Rep.  572.  But  see  Steamer  Cambridge  v.  The 
Omega,  5  Hughes  (U.  S.)  487,  4  Fed.  Cas.  No. 
2,336. 

Anchored  in  North  River.  —  A  vessel  lying  at 
anchor  off  26th  street  in  the  North  river,  two- 
thirds  of  the  way  across  from  the  New  York 
shore,  is  not  required  to  maintain  an  anchor 
watch  in  addition  to  an  anchor  light.  The  W. 
J.  McCaldin,  35  Fed.  Rep.  330. 

A  sloop  at  anchor  in  a  fog  off  51st  street  in 
the  North  river,  well  inside  the  track  of  the 
42d  street  ferry  boats,  should  maintain  an 
anchor  watch.  The  Ferry-Boat  Lydia,  4  Ben. 
(U.  S.)  523. 

An  anchor  watch  on  a  vessel  anchored  in  a 
channel  in  midday,  waiting  a  breeze,  is  not 
necessary.  The  Planet,  Brown  Adm.  124,  19 
Fed.  Cas.  No.  11,203. 

3.  Small  Vessels. —  The  Fremont,  3  Sawy.  (U. 
S.)  571. 

4.  Vessel  at  Wharf.  —  Amoskeag  Mfg.  Co.  v. 
The  Steam-Ferry  Boat  John  Adams,  1  Cliff. 
(U.  S.)  404,  1  Fed.  Cas.  No.  338;  Humphreys 
v.  Charles  Warner  Co.,  45  Fed.  Rep.  270  ;  Sparks 
v.  The  Steamer  Saladin,  6  La.  Ann.  765.  But 
see  The  Scotia,  63  I..  T.  N.  S.  324. 

Local  Regulations.  —  The  Lady  Franklin,  2 
Lowell  (U.  S.)  220,  14  Fed.  Cas.  No.  7,984; 
O'Neil  v.  Sears,  2  Sprague  (U.  S.)  52,  18  Fed. 
Cas.  No.  10,530  ;  The  Niobe,  31  Fed.  Rep.  164. 

5.  Lookout,  When  Necessary.  ■ —  The  Masters, 
Brown  Adm.  342,  16  Fed.  Cas.  No.  9,267;  The 
Henry  Warner,  29  Fed.  Rep.  601. 

6.  Seaman  on  Deck  Without  Specific  Assign- 
ment.—The  Clarita,  23  Wall.  (U.  S.)  1;  The 
Brig  Rival,  1  Sprague  (U.  S.)  128,  20  Fed.  Cas. 
No.  11,867  (in  Boston  harbor);  Seabrook  v. 
Raft  Railroad  Cross-Ties,  40  Fed.  Rep.  596. 

7.  Competency  of  Lookout.  —  The  Excelsior, 
102  Fed.  Rep.  656. 

8.  Good  Vision  Required  of  Lookout.  —  A  man 
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is  not  a  sufficient  lookout.1 

(3)  Number  of  Lookouts.  —  Whether  more  than  one  lookout  is  required 
depends  upon  circumstances.  If  the  lookout  on  the  bow  is  not  able  to  watch 
over  the  stern  so  as  to  enable  the  vessel  to  do  her  duty  as  to  overtaking 
vessels  another  lookout  is  necessary. ^  One  lookout  which  may  be  sufficient 
on  a  clear  day  3  is  not  sufficient  in  thick  weather  in  a  crowded  thoroughfare,* 
or  where  the  vessel  is  going  at  great  speed  at  night  in  a  crowded  thorough- 
fare.  Prudent  navigation  in  such  case  requires  a  lookout  to  be  stationed  on 
either  bow.5  It  has  been  held  sufficient  during  a  fog  to  have  two  men  of 
experience  stationed  as  lookouts  in  the  eyes  of  the  ship,0  and  in  a  large  ocean- 
going steamer  to  supplement  the  bow  lookout  by  two  persons  on  watch  in 
the  pilot  house.7  A  tug  with  a  vessel  in  tow  must  keep  a  lookout  for  her 
tow  as  well  as  for  herself.8  But  the  vessel  is  only  bound  to  have  a  proper 
and  reasonable  lookout,  and  is  not  bound  to  employ  unusual  or  extraordinary 
means  to  discover  vessels  which,  from  their  own  carelessness  and  negligence 
in  not  providing  sufficient  and  proper  lights,  could  not  have  been  seen  except 
by  the  use  of  such  extraordinary  precautions.9 

(4)  Officers  as  Lookouts. — An  officer  at  the  time  in  charge  of  the  navi- 
gation of  the  vessel  is  not  a  proper  lookout.10 

(5)  Station  of  Lookout.  —  The  lookout  must  be  stationed  in  the  forward 
part  of  the  vessel  in  such  position  as  to  have  a  vision  over  each  bow  and  ahead 
of  the  vessel,11  free  from  all  obstruction  on  his  own  vessel,*'4  where  the  best 


A  Usage  of  coasting  schooners  to  consider  all 
hands  on  deck  at  night  as  lookouts  will  not  be 
sanctioned.  Poole  v.  The  Washington,  9  N.  Y. 
Leg.  Obs.  .321,  19  Fed.  Cas.  No.  11,271. 

1.  Pilot  or  Wheelman  Not  Proper  Lookout.  — 
The  Ottawa,  3  Wall.  (U.  S.)  268;  The  Pilot- 
Boat  Blossom,  Olc.  Adm.  188,  3  Fed.  Cas.  No. 
1,564;  The  Metropolis,  17  Fed.  Cas.  No.  9,501; 
The  Morning  Star,  4  Biss.  (U.  S.)  62,  17  Fed. 
Cas.  No.  9,817;  The  Nabob,  Brown  Adm.  115, 
17  Fed.  Cas.  No.  10,002;  The  Tillie,  13  Blatchf. 
(U.  S.)  514,  23  Fed.  Cas.  No.  14,049;  Weeks  v. 
The  New  Orleans,  29  Fed.  Cas.  No.  17,3530; 
The  Ant,  10  Fed.  Rep.  294;  The  Golden  Grove, 
13  Fed.  Rep.  674;  The  Marion,  56  Fed.  Rep. 
271  ;  Philadelphia,  etc.,  R.  Co.  v.  Kerr,  33  Md. 
331- 

2.  Number  of  Lookouts.  —  Kennedy  v.  The 
Steamer  Sarmatian,  2  Fed.  Rep.  911. 

8.  Clyde  Nav.  Co.  v.  Barclay,  1  App.  Cas.  790. 

4.  The  Mellona,  3  W.  Rob.  16;  The  Colorado, 
Brown  Adm.  393,  6  Fed.  Cas.  No.  3,028  ;  Jones 
v.  The  Hanover,  9  N.  Y.  Leg.  Obs.  232,  13  Fed. 
Cas.  No.  7,466;  The  Scioto,  2  Ware  (U.  S.)  360, 
21  Fed.  Cas.  No.  12,508;  Jensen  v.  The  Steam- 
ship Belgenland,  5  Fed.  Rep.  86. 

An  ocean  steamer  in  a  fog  should  have  a 
lookout  in  the  crow's  nest  besides  one  or  more 
in  the  bows.  The  Patria,  92  Fed.  Rep.  411,  af- 
firming (C.  C.  A.)  107  Fed.  Rep.  157. 

5.  The  Oregon,  158  U.  S.  186;  The  Oregon, 
89  Fed.  Rep.  520. 

6.  Bradley  v.  The  John  Pridgeon,  Jr.,  38  Fed. 
Rep.  261. 

7.  Ocean  Steamers.  —  The  John  Hopkins.  13 
Fed.  Rep.  185. 

8.  The  Jane  Bacon.  27  W.  R.  35  ;  The  Samuel 
Dillaway,  98  Fed.  Rep.  138,  38  C.  C.  A.  675. 

9.  Ward  v.  Armstrong,  14  111.  283. 

10.  Officer  of  Deck  Not  Proper  Lookout  —  United 
States. —  The  Ottawa,  3  Wall.  (U.  S.)  268; 
The  Hypodame,  6  Wall.  (U.  S.)  216;  The 
Steamboat  New  York  v.  Rea,  18  How.  (U.  S.) 
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223;  The  Steamer  Ancon,  6  Sawy.  (U.  S.)  118, 
1  Fed.  Cas.  No.  348;  The  City  of  New  York,  8 
Blatchf.  (U.  S.)  194,  5  Ped.  Cas.  No.  2,759; 
The  Comet,  9  Blatchf.  (U.  S.)  323,  6  Fed.  Cas. 
No.  3,051  ;  Hazlett  V.  Conrad,  1  Dill.  (U.  S.) 
79,  11  Fed.  Cas.  No.  6,288;  Hollyday  v.  The 
Steamer  David  Reeves,  5  Hughes  (U.  S.)  89, 
12  Fed.  Cas.  No.  6,625;  The  John  Fretter,  13 
Fed.  Cas.  No.  7,342  ;  The  Northern  Indiana,  3 
Blatchf.  (U.  S.)  92,  18  Fed.  Cas.  No.  10,320; 
The  Parkersburgh,  5  Blatchf.  (U.  S.)  247,  18 
Fed.  Cas.  No.  10,753 ;  Ward  v.  The  Ogdens- 
burgh,  5  McLean  (U.  S.)  622,  Newb.  Adm.  139, 
29  Fed.  Cas.  No.  17,158;  Larsen  v.  The  Myrtle, 
44  Fed.  Rep.  779 ;  Philadelphia  v.  Gavagnin, 
(C.  C.  A.)  62  Fed.  Rep.  617  ;  The  Rochester,  81 
Fed.  Rep.  237,  affirming  84  Fed.  Rep.  365. 

Connecticut.  —  Bill  v.  Smith,  39  Conn.  206. 

Tugs  are  not  excepted  from  this  rule.  The 
Nabob,  Brown  Adm.  115,  17  Fed.  Cas.  No. 
10,002;  The  Tillie,  13  Blatchf.  (U.  S.)  514,  23 
Fed.  Cas.  No.  14,049;  The  Williamsport,  (C.  C. 
A.)  74  Fed.  Rep.  653. 

Exceptions.  —  It  has  been  held  not  a  fault  in 
a  schooner  on  the  high  seas  to  have  her  chief 
mate  stationed  forward  as  the  lookout,  though 
at  the  time  it  was  his  watch  on  deck.  The  Ship 
Shakspeare,  4  Ben.  (U.  S.)  128,  21  Fed.  Cas. 
No.  12,700. 

11.  Must  Be  Stationed  in  Bows.  —  Stuart  v.  Ise- 
monger,  4  Moo.  P.  C.  11  ;  Acker  v.  The  Rain- 
bow, 4  Am.  L.  J.  N.  S.  332,  1  Fed.  Cas.  No.  26  : 
The  Cambridge  v.  The  Schooner  Omega,  5 
Hughes  !  rJ  S.)  487,  4  Fed.  Cas.  No.  2,336;  The 
Bark  Kallisto,  2  Hughes  (U.  S.)  128,  14  Fed. 
Cas.  No.  7,600. 

12.  Free  from  Obstructions.  — The  Ottawa.  ; 
Wall.  (U.  S.)  273;  The  Java,  14  Blatchf.  (U. 
S.)  524,  13  Fed.  Cas.  No.  7,233,  affirming  6  Ben. 
(U.  S.)  245,  13  Fed.  Cas.  No.  7,232;  Pope  v. 
The  Steamboat  R.  B.  Forbes,  1  Cliff.  (U.  S.) 
331.  19  Fed.  Cas.  No.  11,275,  affirming  1 
Sprague  ( U.  S.)  328,  20  Fed.  Cas.  No.  11,598. 
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opportunity  is  offered  for  observing  approaching  and  passing  boats, 1  and  he 
must  be  able  to  communicate  promptly  to  the  pilot  such  information  as  the 
latter  may  need  to  insure  the  safety  of  his  vessel.2  A  position  at  or  near  the 
wheel  of  a  sailing  vessel,3  or  on  the  bridge  of  a  large  steamer,4  is  not  a  proper 
place.  Nor  is  the  pilot  house  a  proper  place  for  the  lookout,5  except  where, 
under  the  circumstances,  it  is  the  only  safe  place.6  Steamboats  navigating  the 
western  rivers  must  have  a  lookout  stationed  on  the  forward  part  of  the  hurri- 
cane deck.  The  fact  that  the  hurricane  deck  is  crowded  with  passengers  is  no 
excuse  for  the  failure  to  keep  a  lookout  stationed  there.7  A  propeller  having 
a  large  tow  alongside  projecting  a  considerable  distance  forward  of  her  stem 
should  have  a  lookout  on  the  bow  of  the  tow,  and  he  should  be  competent 
to  perform  the  duties  of  a  pilot.8 

A  Lookout  Astern  is  not  usually  required  unless  the  vessel  is  backing  or 
manoeuvring  in  a  harbor,9  or  the  bow  lookout  cannot  see  astern  so  as  to  give 
warning  at  night  to  overtaking  vessels.10 

(6)  Vigilance  Required.  —  The  vessel  must  keep  a  vigilant  lookout  for 
vessels  from  any  direction  as  to  which  she  has  a  duty  to  perform.11  Increased 
vigilance  is  required  in  the  case  of  large  and  powerful  steamers  manceuviing 


1.  Best  Place  for  Observation.  —  St.  John  v. 
Paine,  10  How.  (U.  S.)  S57 ;  The  Steamboat 
New  York  v.  Rea,  18  How.  (U.  S.)  223;  Ward 
v.  The  Ogdensburgh,  5  McLean  (U.  S.)  622, 
Newb.  Adm.  139,  29  Fed.  Cas.  No.  17,158;  West- 
ern Ins.  Co.  v.  Steamboat  Goody  Friends,  1 
Bond  (U.  S.)  459,  29  Fed.  Cas.  No.  17,436; 
The  Michigan,  63  Fed.  Rep.  280,  reversing  63 
Fed.  Rep.  295. 

2.  In  Easy  Communication  wich  Pilot.  —  The 
Propeller  Genesee  Chief  v.  Fitzhugh,  12  How. 
(U.  S.)  462;  Western  Ins.  Co.  v.  Steamboat 
Goody  Friends,  1  Bond  (U.  S.)  459,  29  Fed.  Cas. 
No.  17,436. 

3.  Position  Near  Wheel  Improper.  —  Newton  v. 
Stebbins,  10  How.  (U.  S.)  586;  The  Pilot  Boat 
Blossom,  Olc.  Adm.  188;  The  Vesper,  9  Fed. 
Rep.  569;  The  Excelsior,  12  Fed.  Rep.  195. 

A  station  between  the  masts  of  a  deeply  laden 
lumber  schooner  is  not  a  proper  place.  The 
Osseo,  16  Blatchf.  (U.  S.)  537,  18  Fed.  Cas.  No. 
10.608. 

4.  Bridge  of  Steamer.  —  The  Michigan,  (C.  C. 
A.)  63  Fed.  Rep.  280;  The  Patria,  (C.  C.  A.) 
107  Fed.  Rep.  157,  affirming  92  Fed.  Rep. 
411. 

5.  Pilot  House  Not  Proper  Place.  —  The  Nabob, 
Brown  Adm.  124;  St.  John  v.  Paine,  10  How. 
(U.  S.)  557  ;  The  Schooner  Catharine  v.  Dickin- 
son, 17  How.  (U.  S.)  177;  Haney  v.  Baltimore 
Steam  Packet  Co.,  23  How.  (U.  S.)  287,  ap- 
proved The  Ottawa,  3  Wall.  (U.  S.)  268;  The 
Steamer  Alabama.  1  Ben.  (U.  S.)  476,  1  Fed. 
Cas.  No.  122,  affirmed  92  U.  S.  695  ;  The  Empire 
State,  2  Biss.  (U.  S.)  216,  8  Fed.  Cas.  No. 
4,474,  The  George  M.  Dallas  v.  The  New  Haven, 
10  Fed.  Cas.  No.  5.338,  affirming  (U.  S.  Dist. 
Ct.)  18  How.  Pr.  (N.  Y.)  482.  20  Fed.  Cas.  No. 
11.649:  Hazlett  v.  Conrad.  1  Dill.  (U.  S.)  79, 
1  1  Fed.  Cas.  No.  6,288 ;  Hollyday  v.  The 
Steamer  David  Reeves.  5  Hughes  (U.  S.)  89, 
12  Fed.  Cas.  No.  6.625  ;  The  Magenta,  2  Abb. 
(U.  S.)  495,  16  Fed.  Cas.  No.  8,946;  The 
Steamer  New  Orleans.  8  Ben.  (U.  S.)  101,  18 
Fed.  Cas.' No.  10,179,  affirmed  29  Fed.  Cas.  No. 
17,353a;  The  Northern  Indiana.  3  Blatchf.  (U. 
S.)  92,  18  Fed.  Cas.  No.  10,320;  The  Parkers- 
burgh,  5  Blatchf.  (U.  S.)  247,  18  Fed.  Cas.  No. 


10,753;  The  Steamboat  Pavonia,  5  Ben.  (U.  S.) 
279,  19  Fed.  Cas.  No.  10,850;  The  St.  John,  7 
Blatchf.  (U.  S.)  220,  21  Fed.  Cas.  No.  12,224, 
affirming  2  Ben.  (U.  S.)  192,  21  Fed.  Cas.  No. 
12,223;  Ward  v.  The  Ogdensburgh,  5  McLean 
(U.  S.)  622,  Newb.  Adm.  139,  29  Fed.  Cas.  No. 
17,158;  Western  Ins.  Co.  v.  Steamboat  Goody 
Friends,  1  Bond  (U.  S.)  459,  29  Fed.  Cas.  No. 
J7.436;  The  Excelsior,  12  Fed.  Rep.  195;  The 
Coe  F.  Young,  (C.  C.  A.)  49  Fed.  Rep.  167, 
affirming  45  Fed.  Rep.  505  ;  The  Clara,  (C.  C. 
A.)  55  Fed.  Rep.  1021,  modifying  49  Fed.  Rep. 
765 ;  Philadelphia  v.  Gavagnin,  (C.  C.  A.)  62 
Fed.  Rep.  618. 

6.  Exceptional  Cases.  —  A  lookout  in  the  pilot 
house  of  a  tug  when  it  was  only  fifteen  feet 
from  the  stem,  where  if  stationed  on  the  deck 
in  front  he  would  have  been  in  danger  of  being 
swept  off  by  the  sea,  held  a  sufficient  lookout. 
The  Caro,  23  Fed.  Rep.  734. 

Ferry  Boats.  —  See  The  Wirral,  3  W.  Rob. 
56. 

7.  Hurricane  Deck.  —  Rusk  v.  Steamboat  Free- 
stone, 2  Bond  (U.  S.)  234,  20  Fed.  Cas.  No. 
12,143. 

8.  Lookout  on  Vessel  Towed  Alongside.  —  The 

Propeller  Pennsylvania,  9  Ben.  (U.  S.)  536,  19 
Fed.  Cas.  No.  10,949  I  Cocks  v.  Steamer  Tona- 
wanda,  3  Fed.  Rep.  588 ;  The  Drew,  25  Fed. 
Rep.  457;  The  Lyndhurst,  92  Fed.  Rep.  681; 
The  Elk,  95  Fed.  Rep.  846  ;  The  A.  P.  Skidmore, 
108  Fed.  Rep.  972. 

9.  Lookout  Astern.  —  The  Juno,  n  Reports 
679,  71  L.  T.  N.  S.  341,  7  Asp.  M.  Cas.  506; 
The  Nevada,  106  U.  S.  154;  The  Ferryboat 
Baltic,  2  Ben.  (U.  S.)  98,  2  Fed.  Cas.  No.  821  ; 
The  Morning  Star,  4  Biss.  (U.  S.)  62,  17  Fed. 
Cas.  No.  9.817;  The  Steamboat  Paterson,  3. 
Ben.  (U.  S.)  299,  18  Fed.  Cas.  No.  10,795; 
Greenwood  "•.  The  William  Fletcher,  38  Fed. 
Rep.  156 ;  Erwin  v.  Neversink  Steamboat  Co., 
23  Hun  (N.  Y.)  573,  affirmed  88  N.  Y.  184. 
But  see  McFarland  v.  Selby  Smelting,  etc.,  Co., 
17  Fed.  Rep.  253. 

10.  Kennedy  v.  The  Steamer  Sarmatian,  2 
Fed.  Rep.  911. 

11.  Vigilance  Required.  —  Kennedy  v.  The 
Steamer  Sarmatian,  2  Fed.  Rep.  916. 
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in  the  vicinity  of  smaller  craft,1  or  in  the  case  of  a  vessel  known  to  respond 
tardily  to  her  wheel,2  or  in  a  fog  or  thick  weather,3  or  where  the  steamer  is 
under  high  speed.4  But  it  is  not  necessary  that  an  officer  use  night  glasses 
to  discover  vessels  whose  presence  is  not  suspected.5 

Duty  to  Keep  to  station.  —  A  lookout  must  be  constantly  at  his  post,  and  must 
not  be  interrupted  in  the  performance  of  his  duty.6  It  is  no  excuse  that  he 
was  preoccupied  b}'  a  prior  danger,7  or  was  helping  to  haul  down  a  flying 
jib,  which  had  become  disabled,5*  or  went  to  relieve  a  seaman  caught  by  the 
leg  when  a  sail  was  blown  out  of  the  bolt  ropes,9  or  was  occupied  in  preparing 
to  bend  a  sail,10  or  was  assisting  the  pilot  in  the  pilot  house  to  steer, 11  or  was 
engaged  in  reefing  sail, 13  or  was  busy  with  the  anchors. 13  And  it  is  a  fault  for 
the  lookout  or  pilot,  after  hearing  the  signals  or  seeing  the  light  of  an 
approaching  vessel,  to  leave  his  post.14 

c.  Duty  of  Lookout:  —  The  lookout  must  report  all  vessels  which  he 
sees,15  though  he  has  reason  to  believe  that  the  vessel  is  also  seen  by  the 
officers  on  the  bridge  at  the  time.16  But  it  is  not  the  duty  of  the  lookout  to 
reannounce  a  light,  unless  some  new  condition  occurs  which  an  intelligent 
officer  of  the  deck  would  not  anticipate,  and  in  reference  to  which  some  new 
order  would  be  given.17 

d.  Effect  of  Absence  of  Lookout.  —  The  want  of  a  competent  look- 
out properly  stationed  and  vigilant  is  a  fault  in  a  vessel  rendering  her  liable 
for  a  collision  to  which  it  contributed.18  And  conversely,  the  absence  of  a 
lookout  or  the  fact  that  he  was  not  properly  stationed  or  vigilant,  is  not 


1.  The  Nevada,  106  U.  S.  154. 

2.  The  Agnes  Manning,  44  Fed.  Rep.  no. 

3.  Jensen  v.  The  Steam-Ship  Belgenland,  5 
Fed.  Rep.  86;  The  Pottsville,  12  Fed.  Rep.  631. 

4.  The  Londonderry,  4  Notes  Cas.  Suppl. 
xxxi. 

5.  Use  of  Glasses.  —  The  Leversons,  10  Fed. 
Rep.  753- 

6.  Lookout  Must  Stick  to  His  Station.  —  The 

Douglass,  Brown  Adm.  105,  7  Fed.  Cas.  No. 
4,031;  Kelsey  v.  The  William  Kallahan,  14  Fed. 
Cas.  No.  7,680 ;  The  Steamer  New  Orleans,  8 
Ben.  (U.  S.)  101,  18  Fed.  Cas.  No.  10,179; 
The  City  of  Augusta,  (C.  C.  A.)  80  Fed.  Rep. 
297. 

7.  The  Nautique,  44  Fed.  Rep.  399  ;  The  Ex- 
press, 55  Fed.  Rep.  340;  The  El  Rio,  66  Fed. 
Rep.  360. 

8.  Helping  Others.  —  The  H.  P.  Baldwin, 
Brown  Adm.  300,  12  Fed.  Cas.  No.  6,812. 

9.  Whitridge  v.  Dill,  23  How.  (U.  S.)  448. 

10.  The  Schooner  Marcia  Tribou,  2  Sprague 
(U.  S.)  17,  16  Fed.  Cas.  No.  9,062. 

11.  The  Steamboat  Pavonia,  5  Ben.  (U.  S.) 
279,  19  Fed.  Cas.  No.  10,850. 

12.  Thorp  v.  Hammond,  12  Wall.  (U.  S.)  408; 
The  Twenty-One  Friends,  33  Fed.  Rep.  190. 

13.  The  A.  G.  Brooks,  1  Lowell  (U.  S.)  299, 
1  Fed.  Cas.  No.  98. 

14.  Leaving  Post.  —  The  Ship  Harve,  1  Ben. 
(U.  S.)  295.  11  Fed.  Cas.  No.  6,232;  Hazlett  v. 
Conrad,  1  Dill.  (U.  S.)  79,  n  Fed.  Cas.  No. 
6,288;  Lane  v.  The  Schooner  A.  Denike,  3  Cliff. 
(U.  S.)  117.  14  Fed.  Cas.  No.  8,045;  the  Mani- 
toba, 2  Flipp.  (U.  S.)  241,  16  Fed.  Cas.  No. 
9,029  ;  Larsen  v.  The  Myrtle,  44  Fed.  Rep.  779. 

Other  Dangers. —  Where  a  steamboat  had 
been  seen  by  those  on  board  a  sail  vessel  some 
time  before  a  collision  nn  the  opposite  side  of 
a  channel  two  thousand  feet  wide,  which  the 
steamboat    must    cross   to    intercept   the  sail 


vessel,  it  was  held  that  the  master  of  the  latter 
had  a  right  to  rely  entirely  upon  the  steam- 
boat's being  kept  clear  of  him,  and  would  not 
be  held  in  fault  in  stationing  his  lookout  to 
guard  against  the  danger  of  running  on  a  near- 
by reef  rather  than  against  the  danger  of  col- 
lision with  the  steamer.  The  Jamaica,  n  N. 
Y:  Leg.  Obs.  242,  13  Fed.  Cas.  No.  7,173. 

15.  Duty  to  Report  Vessels.  —  Wright  v.  Nor- 
wich,  etc.,  Transp.  Co..  8  Blatchf.  (U.  S.)  14, 
30  Fed.  Cas.  No.  18,087;  The  Express,  55  Fed. 
Rep.  341  ;  The  Emily  A.  Foote,  73  Fed.  Rep. 
508. 

It  is -not  necessarily  negligence  for  the  look- 
out of  a  vessel  going  up  a  river  not  to  report  a 
vessel  coming  out  of  dock.  Moss  v.  African 
Steam  Ship  Co.,  L.  R.  2  P.  C.  238. 

16.  The  Steamer  Hansa,  2  Ben.  (U.  S.)  299, 
11  Fed.  Cas.  No.  6,036. 

17.  Reannouncement  of  Lights.  —  The  Sunny- 
side,  Brown  Adm.  227,  23  Fed.  Cas.  No.  13,620. 

18.  Absence  of  Lookout  Renders  Vessel  Liable  — 
United  States.  —  Dickinson  v.  The  Catharine.  7 
Fed.  Cas.  No.  3,897,  modified  17  How.  (U.  S. ) 
170;  The  Atlas,  10  Blatchf.  (U.  S.)  459,  2  Fed. 
Cas.  No.  634  ;  Causey  v.  The  Shark,  5  Fed.  Cas. 
No.  2,526 ;  Weeks  v.  The  New  Orleans,  29  Fed. 
Cas.  No.  17,353a,  affirming  8  Ben.  (U.  S.)  101, 
18  Fed.  Cas.  No.  10,179;  The  Belgenland,  9 
Fed.  Rep.  126,  affirming  Jensen  v.  The  Steam- 
Ship  Belgenland.  5  Fed.  Rep.  86;  The  Titan.  23 
Fed.  Rep.  413:  The  Racilia.  25  Fed.  Rep.  in; 
Cianciminos  Tow,  etc..  Co.  v.  The  Ripple,  -41 
Fed.  Rep.  63;  The  Waverly.  41  Fed.  Rep.  607; 
The  Nellie  Clark,  50  Fed.  Rep.  585  ;  Robinson 
v.  Detroit,  etc..  Steam  Nav.  Co.,  (C.  C.  A.)  73 
Fed.  Rep.  883. 

Pennsylvania.  —  Raker  v.  Lewis,  33  Pa.  St. 
301.  75  Am.  Dec.  508:  McCloskev  v.  Steamship 
Achilles.  13  Phila.  (Pa.)  463,  34  Leg.  Int.  (Pa.) 
.^84. 
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material  where  a  proper  lookout  would  not  have  availed  to  prevent  the  col- 
lision or  minimize  its  effect,1  as  where  the  officer  of  the  deck  was  in  full 
possession  of  all  the  information  a  lookout  could  possibly  give,2  or  where  a 
sail  vessel  having  the  right  of  way  over  a  steamer  held  her  course  as  she  was 
obliged  to  do  under  the  rules.3 

e.  Evidence  —  (i)  Presumptions  and  Burden  of  Proof  . —  The  absence  of 
a  competent  lookout  raises  a  prima  facie  presumption  of  fault,  and  makes  it 
incumbent  on  the  party  against  whom  the  presumption  arises  to  show  by  clear 
proof  that  such  absence  did  not  contribute  to  the  collision.4 

(2)  Evidence  of  Negligence.  —  Negligence  on  the  part  of  the  lookout  is 
shown  by  the  fact  that  the  approaching  vessel  was  not  seen  or  her  signals  were 
not  heard  in  the  time  when  she  should  have  been  seen  or  her  signals 
heard  by  a  vigilant  lookout.5 


1.  Except  Where  It  Did  Not  Contribute  — 

England.  —  The  Hornet,  (1892)  P.  361,  1  Re- 
ports 549. 

United  States.  —  The  Schooner  Wanata,  95 
U.  S.  600,  4  Ben.  (U.  S.)  310,  29  Fed.  Cas. 
No.  17,138;  The  Nacoochee,  137  U.  S.  330,  re- 
versing 28  Fed.  Rep.  462  ;  The  Blue  Jacket,  144 
U.  S.  389;  The  Farragut,  10  Wall.  (U.  S.)  334! 
Chapin  v.  The  E.  Brainard,  5  Fed.  Cas.  No. 
2,597  ;  Chapin  v.  The  Hattie  Ross,  5  Fed.  Cas. 
No.  2,598 ;  Randall  v.  The  Zebra,  20  Fed.  Cas. 
No.  11,557;  Shirley  v.  The  Richmond,  2  Woods 
(U.  S.)  58,  21  Fed.  Cas.  No.  12,795  I  The  Ber- 
muda, 17  Fed.  Rep.  397;  The  Eider,  37  Fed. 
Rep.  903  ;  Churchill  v.  The  Altenower,  39  Fed. 
Rep.  118;  Meyers  Excursion,  etc.,  Co. -v.  The 
Emma  Kate  Ross,  41  Fed.  Rep.  826  ;  The 
Victory,  63  Fed.  Rep.  631  ;  The  Minnie,  (C.  C. 
A.)  100  Fed.  Rep.  128;  The  Elk,  (C.  C.  A.)  102 
Fed.  Rep.  697;  The  Columbia,  104  Fed.  Rep. 
105;  The  North  Star,  108  Fed.  Rep.  436. 

New  York.  —  Flannery  v.  Cornell  Steamboat 
Co.,  89  Hun  (N.  Y.)  135. 

Where  the  lookout  was  in  the  proper  position 
to  see  the  approaching  vessel  his  station  was  not 
material.  Alliance  Ins.  Co.  v.  The  Brig  Morn- 
ing Light,  2  Wall.  (U.  S.)  550. 

2.  The  Maria  Martin,  12  Wall.  (U.  S.)  31, 
affirming  2  Biss.  (U.  S.)-  41,  16  Fed.  Cas.  No. 
9,079 ;  The  Dexter,  23  Wall.  (U.  S.)  69 ;  The 
Steamer  City  of  New  Bedford,  10  Ben.  (U.  S.1 
17.  5  Fed.  Cas.  No.  2,757  ;  The  Comet,  9  Blatchf. 
(U.  S.)  323,  6  Fed.  Cas.  No.  3,051;  The  Mil- 
waukee, Brown  Adm.  313,  17  Fed.  Cas.  No. 
9,626;  The  George  Murray,  22  Fed.  Rep.  117; 
Flannery  v.  Cornell  Steamboat  Co.,  89  Hun  (N. 
Y.)  I3S. 

The  absence  of  a  lookout  in  the  bows  of  a 
vessel  towed  alongside  will  not  be  held  to  have 
contributed  to  the  collision  where  the  master 
of  the  tug,  the  master  of  the  tow,  and  a  pilot 
on  board  as  a  passenger  were  all  on  the  poop 
deck  with  an  unobstructed  view  all  round.  The 
Ping-On  v.  Blethen.  11  Fed.  Rep.  607. 

3.  The  Fannie,  11  Wall.  (U.  S.-)  238;  The 
Havana,  54  Fed.  Rep.  411. 

4.  Absence  of  Lookout  Prima  Facie  Evidence  of 
Fault.  —  The  Propeller  Genesee  Chief  v.  Fitz- 
hugh,  12  How.  (U.  S.)  443  ;  The  A.  G.  Brooks, 
1  Lowell  (U.  S.)  299,  1  Fed.  Cas.  No.  98  ;  The 
American  Eagle,  1  Lowell  (U.  S.)  425,  1  Fed. 
Cas.  No.  30:  ;  Beavers  v.  The  North  America, 
3  Fed.  Cas.  No.  1,201  ;  The  Brig  Emily,  Olc. 
Adm.  132,  8  Fed.  Cas.  No.  4,453,  affirmed  1 
Blatchf.  (U.  S.)  236,  8  Fed.  Cas.  No.  4,452; 
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The  John  Fretter,  13  Fed.  Cas.  No.  7,342;  Me- 
Grew  v.  Steamboat  Melnotte,  1  Bond  (U.  S.) 
453,  16  Fed.  Cas.  No.  8,812;  The  M.  M.  Hamil- 
ton, 1  Hask.  (U.  S.)  489,  17  Fed.  Cas.  No. 
9,685  ;  The  Northern  Indiana,  3  Blatchf.  (U.  S.) 
92,  18  Fed.  Cas.  No.  10,320;  Poole  v.  The 
Washington,  9  N.  Y.  Leg.  Obs.  321,  19  Fed. 
Cas.  No.  11,271  ;  Reed  v.  The  New  Haven,  (U. 
S.  Dist.  Ct.)  18  How.  Pr.  (N.  Y.)  482,  20  Fed. 
Cas.  No.  11,649,  affirmed  10  Fed.  Cas.  No.  5,338; 
Western  Ins.  Co.  v.  Steamboat  Goody  Friends, 
1  Bond  (U.  S.)  459,  29  Fed.  Cas.  No.  17,436; 
The  Young  America,  Brown  Adm.  549,  30  Fed. 
Cas.  No.  18,179;  McCabe  v.  Old  Dominion 
Steam  Ship  Co.,  31  Fed.  Rep.  234;  The  Flush- 
ing, 32  Fed.  Rep.  334 ;  Peterson  v.  The  Wayne, 
37  Fed.  Rep.  808 ;  The  George  W.  Childs,  67 
Fed.  Rep.  269. 

Conclusive  Proof  is  not  required  to  establish 
the  fact  that  the  absence  of  the  lookout  did  not 
contribute  to  the  collision.  New  York  Harbor 
Towboat  Co.  v.  New  York,  etc.,  R.  Co.,  76  Hun 
(N.  Y.)  258. 

The  fact  that  the  vessel  was  shorthanded  and 
was  also  running  without  a  proper  lookout, 
though  not  decisive  of  a  fault  contributing  to 
the  collision,  may  be  taken  into  consideration 
as  bearing  upon  the  probabilities  of  the  case, 
and  raising  a  presumption  against  her.  The 
Albert  Dumois,  177  U.  S.  240. 

5.  Evidence  of  Negligence.  — The  Commander- 
in-Chief,  1  Wall.  (U.  S.)  43;  The  Oregon,  158 
U.  S.  186,  affirming  45  Fed.  Rep.  C2  ;  The  New 
York,  175  U.  S.  187,  reversing  (C.  C.  A.)  82 
Fed.  Rep.  819,  (C.  C.  A.)  86  Fed.  Rep.  814; 
Ferdon  v.  The  Justus  E.  Earle,  8  Fed.  Cas.  No. 
4,73/f The  Metropolis,  17  Fed.  Cas.  No.  9,501  ; 
Sanderson  v.  The  Columbus,  3  Am.  L.  J.  N.  S. 
268,  21  Fed.  Cas.  No.  12,299;  Farwell  v.  The 
Steamboat  John  H.  Starin,  2  Fed.  Rep.  100 ; 
Jensen  v.  The  Steam-Ship  Belgenland,  5  Fed. 
Rep.  86;  The  Abby  Ingalls,  12  Fed.  Rep.  217; 
The  Avon,  22  Fed.  Rep.  905  ;  The  Pavonia,  26 
Fed.  Rep.  106;  The  Atlas,  34  Fed.  Rep.  543; 
McCormick  v.  The  Gladys,  35  Fed.  Rep.  160; 
The  Saratoga,  37  Fed.  Rep.  119;  Stetson  v. 
The  Gladiator,  41  Fed.  Rep.  Q27  ;  The  Schmidt 
v.  The  Reading.  43  Fed.  Rep.  815.  affirming  43 
Fed.  Rep.  398 ;  The  Agnes  Manning.  44  Fed. 
Rep.  110:  Pierce  v.  The  J.  R.  P.  Moore,  45 
Fed.  Rep.  267  ;  The  Shubert  v.  The  Elinar.  45 
Fed.  Rep.  497  ;  The  Ottoman,  (C.  C.  A.)  74  Fed. 
Rep.  316:  Green  v.  The  Compagnia  Generale 
Itiliana  Di  Nav.,  82  Fed.  Rep.  400,  affirmed 
(C.  C.  A.)  102  Fed.  Rep.  650 ;  The  City  of 
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XIII.  Fog  or  Thick  Weather —  1.  Condition  of  Weather.  —  The  condition 
of  the  weather  requiring  the  use  of  fog  horn  or  bell  and  imposing  on  vessels 
under  way  the  obligation  to  go  at  moderate  speed  is  stated  in  the  rule  as 
fog,  mist,  falling  snow,  or  heavy  rainstorms,"  1  but  it  has  been  held  that 
the  precautions  required  by  law  must  be  observed  whenever  the  weather  is  so 
thick  as  seriously  to  obstruct  the  visibility  of  lights  at  night,2  or  the  view  of 
a  vessel  in  the  daytime,3  or  so  thick  that  the  horn  would  be  heard  further 
than  the  ordinary  signal  lights  of  the  vessel  could  be  clearly  distinguished.4 
Vessels  must  not  only  take  the  precautions  while  themselves  enveloped  in  fog 
or  thick  weather;  an  equal  duty  is  imposed  on  them  when  so  near  a  fog 
bank  that  it  is  necessary  that  their  position  should  be  known  to  any  vessel 
that  may  happen  to  be  within  it.5 

2.  Care  in  Navigation  —  a.  Precautions  Necessary.  —  Vessels  must  be 
navigated  with  great  care  in  fog  or  thick  weather,  and  must  take  the  precautions 
required  by  the  circumstances.  Where  a  vessel  is  suddenly  enveloped  in  a 
fog  while  in  the  usual  track  of  ferry  boats  it  is  her  duty  to  haul  out  of  such 
course  as  soon  as  possible.6  And  where  from  any  cause  there  is  doubt  as  to 
her  position,  the  obligation  to  use  the  lead  when  practicable  is  well  settled.7 
So,  in  seeking  an  anchorage  the  vessel  must  be  manoeuvred  with  the  utmost 
care,  and  she  must  take  all  possible  precautions  in  moving  across  anchorage 
grounds  to  prevent  collision  with  anchored  vessels.8 

In  the  Case  of  Ferry  Boats  that  cannot  wholly  discontinue  their  trips  in  dense 
fogs,  they  must  be  run  with  the  utmost  precaution.9    And  a  ferry  boat  will 


Augusta,  102  Fed.  Rep.  991  ;  The  Bergen,  108 
Fed.  Rep.  555. 

Where  it  appears  that  at  the  time  of  the  col- 
lision the  night  was  dark  and  rainy,  with  a  high 
wind,  and  hazy,  and  the  sea  was  running  high, 
it  will  not  be  lightly  presumed  that  the  hands 
on  board  of  a  vessel  were  remiss  in  their  duty, 
and  strong  proof  will  be  required  to  the  con- 
trary in  order  to  charge  fault.    The  Heroine, 

6  Blatchf.  (U.  S.)  188,  12  Fed.  Cas.  No.  6,417. 
Proof  of  Absence  of  Lookout.  —  The  fact  of  a 

steam  whistle  alleged  to  have  been  blown  in  a 
fog  not  being  heard  by  those  on  an  approaching 
ship  is  not  necessarily  proof  that  there  was  a 
bad  lookout  on  the  approaching  ship,  as  the  di- 
rection in  which  and  the  distance  from  which 
the  sound  would  be  heard  was  uncertain.  The 
Rosetta,  59  L.  T.  N.  S.  342,  6  Asp.  M.  Cas.  310. 

Failure  to  Call  Witnesses.  —  The  force  of  the 
presumption  of  a  defective  lookout  was  held  to 
have  been  greatly  strengthened  by  the  fact  that 
the  claimant  did  not  see  fit  to  put  upon  the 
stand  the  officers  and  crew  to  explain,  if  any 
explanation  were  possible,  why  the  lights  of  the 
vessel  were  not  seen  and  distinguished  or  her 
signals  not  heard.  The  New  York,  175  U.  S. 
204,  reversing  (C.  C.  A.)  82  Fed.  Rep.  819,  (C. 
C.  A.)  86  Fed.  Rep.  814. 

1.  Condition  of  Weather.  —  Art.  16,  Interna- 
tional and  Inland  Rules ;  rule  14,  Rules  for 
Great  Lakes. 

The  Inspectors'  Rule  for  the  Western  Rivers 
reads  simply  in  "  fog  or  thick  weather."    Rule  6. 

2.  Obstructing  Lights.  —  The  R.  W.  Burrowes, 

7  Blatchf.  (U.  S.)  374.  21  Fed.  Cas.  No.  r2,i8o; 
The  Pennlnnd,  23  Fed.  Rep.  551  ;  The  Minnie, 
(C.  C.  A.)  100  Fed.  Rep.  128;  The  Oregon, 
158  IT.  S.  186. 

3.  Or  View  in  Daytime.  —  Dolner  v.  The 
Monticcllo,  1  Holmes  (II.  S.)  7,  7  Fed.  Cas. 
No.  3,971  ;  The  Ludvig  Holberg,  36  Fed.  Rep. 
914. 
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4.  Dolner  v.  The  Monticello,  1  Holmes  (U. 
S.)  7,  7  Fed.  Cas.  No.  3,971,  affirming  1  Lowell 
(U.  S.)  184,  17  Fed.  Cas.  No.  9,739- 

6.  Vicinity  of  Fog  Bank.  —  The  Milanese,  45 
L.  T.  N.  S.  151,  4  Asp.  M.  Cas.  218,  438;  The 
N.  Strong,  (1892)  P.  105,  67  L.  T.  N.  S.  299,  7 
Asp.  M.  Cas.  194;  The  Milwaukee,  2  Biss.  (U. 
S.)  509,  17  Fed.  Cas.  No.  9,625;  The  Ancon  v. 
Thompson,  17  Fed.  Rep.  742;  The  Perkiomen, 
27  Fed.  Rep.  573. 

Equal  Duty  Imposed  on  Vessels.  —  If  the  con- 
dition is  such  as  to  require  one  vessel  to  take 
the  precautions  necessary  in  thick  weather,  it  is 
equally  the  duty  of  the  other  to  take  such  pre- 
cautions. The  Horace  B.  Parker,  (C.  C.  A.)  71 
Fed.  Rep.  989.  See  also  The  Trave,  35  U.  S. 
App.  321. 

Evidence.  —  The  fact  that  numerous  anchored 
vessels  lying  near  were  not  ringing  their  fog 
bells  is  admissible  as  tending  to  show  that  the 
weather  was  not  thick  enough  to  require  fog 
signals.    The  Minnie,  87  Fed.  Rep.  780. 

6.  In  Track  of  Ferry  Boats.  —  The  Whitehall, 
68  Fed.  Rep.  1022. 

7.  Use  of  Lead.  —  The  Montana,  17  Fed.  Rep. 
377;  The  City  of  Para,  44  Fed.  Rep.  689;  The 
Express,  48  Fed.  Rep.  324;  The  Buffalo,  50  Fed. 
Rep.  630,  affirmed  (C.  C.  A.)  55  Fed.  Rep.  1019. 

8.  Seeking  Anchorage.  —  The  Buffalo.  50  Fed. 
Rep.  630,  affirmed  (C.  C.  A.)  55  Fed.  Rep.  1019. 

Keeping  to  Middle  of  Stream.  —  Where  a  vessel 
shut  in  by  a  thick  fog  saw  lights  ashore  and 
attempted  to  run  near  the  piers  in  the  East 
river,  she  was  held  liable  for  a  collision,  as  her 
duty  in  such  cases  was  to  keep  in  the  middle 
of  the  stream.  Shaw  v.  The  Steamboat  Bridge- 
port, 1  Ben.  (U.  S.)  65,  21  Fed.  Cas.  No.  12,717, 
14  Wall.  (U.  S.)  116. 

9.  Ferry  Boats  Must  Use  Greatest  Care.  — 
Amoskcag  Mfg.  Co.  v.  The  Steam  Ferry-Boat 
John  Adams,  1  Cliff.  (U.  S.)  404,  1  Fed.  Cas. 
No.  338. 
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be  held  liable  for  collision  with  a  vessel  whose  position  is  known  if  it  could 
have  been  avoided  by  the  use  of  the  greatest  care  and  skill.1  But  vessels 
must  not  unnecessarily  obstruct  the  usual  course  of  ferry  boats  in  manoeuvring 
for  their  slips  in  case  of  fog,  either  by  tying  up  at  the  ends  of  near-by  wharves 
or  anchoring  in  their  customary  track,  and  where  a  ferry  boat  uses  all  caution 
and  after  giving  audible  signals  collides  with  a  vessel  so  moored,  it  is  not  liable.3 

b.  Control  of  Vessel. — A  steamer  must  have  sufficient  steam,3  and 
a  sail  vessel  must  have  her  sails  properly  disposed,4  and  her  helm  under 
sufficient  control,5  and  both  must  be  sufficiently  manned  6  to  enable  the  vessel 
to  be  quickly  and  properly  manoeuvred  on  sighting  another  vessel.7  But  the 
fact  that  a  sail  vessel's  helm  was  lashed  or  that  she  was  insufficiently  manned, 
or  her  crew  not  stationed  so  as  readily  to  shift  her  sails,  is  not  a  contributing 
fault  where  she  held  her  course  as  was  required  by  its  rules,  or  where  a  change 
of  course  could  not  have  been  made  in  time  to  avoid  the  collision  after  the 
other  vessel  was  sighted.8 

3.  Discontinuance  of  Navigation  —  Anchoring  —  Kiver  and  Harhor  Navigation.  — 
Where  in  a  river,  harbor,  or  narrow  channel  the  weather  is  so  thick  that  pther 
vessels  cannot  be  seen  or  heard  in  time  to  avoid  them,9  or  where  the  vessel 
cannot  keep  her  course  or  know  her  position,  she  should  not  start  on  her 
journey,  or,  if  under  way,  should  come  to  anchor  or  land  as  soon  as  possible  10 
This  rule  has  been  held  especially  applicable  to  a  long  and  cumbersome  tow.11 


1.  Collision  with  Vessels  Known  to  Be  Near.  — 

The  Lancashire,  L.  R.  4  A.  &  E.  198,  29  L.  T. 
N.  S.  927,  2  Asp.  M.  Cas.  202 ;  The  Steamboat 
S.  D.  Gregory,  2  Ben.  (U.  S.)  166;  Lane  v. 
The  Belford,  14  Fed.  Cas.  No.  8,046;  The  Bed- 
ford, 5  Blatchf.  (U.  S.)  200,  3  Fed.  Cas.  No. 
1,216  ;  Brush  v.  The  Plainfield,  2  N.  J.  L.  J.  331, 

4  Fed.  Cas.  No.  2,058  ;  The  Rockaway,  25  Fed. 
Rep.  775,  affirming  19  Fed.  Rep.  449;  The 
Ophelia,  44  Fed.  Rep.  941. 

2.  Obstructing  Ferry  Course.  —  The  Bedford, 

5  Blatchf.  (U.  S.)  200,  3  Fed.  Cas.  No.  1,216; 
The  Exchange,  10  Blatchf.  (U.  S.)  168,  8  Fed. 
Cas.  No.  4,593  ;  The  Steam  Ferry-Boat  Hudson, 
5  Ben.  (U.  S.)  206,  12  Fed.  Cas.  No.  6,829; 
The  Orange,  46  Fed.  Rep.  408. 

3.  Control  of  Vessel  —  Steam  Pressure.  —  The 
Lepanto,  21  Fed.  Rep.  651. 

4.  Disposal  of  Sails.  —  The  Zadok,  9  P.  D. 
118;  The  Dordogne,  10  P.  D.  6;  Guibert  v. 
British  Ship  George  Bell,  3  Hughes  (U.  S.)  468, 
11  Fed.  Cas.  No.  5,856;  The  Kenilworth,  64 
Fed.  Rep.  892. 

5.  Helm  under  Control.  —  The  Columbian,  91 
Fed.  Rep.  801. 

6.  Sufficiently  Manned. — The  Colorado,  91 
U.  S.  692;  The  Ludvig  Holberg,  157  U.  S.  60. 

There  should  be  some  one  on  deck  competent 
to  give  necessary  orders  instantly  upon  an 
emergency.  The  Mary  Doane,  2  Lowell  (U.  S.) 
428.  16  Fed.  Cas.  No.  9,205. 

The  chief  officer  of  a  steamer  running  in  a 
fog  should  be  so  placed  that  he  can  have  instant 
access  to  and  command  of  the  signals  to  the 
engineer.  The  Colorado,  Brown  Adm.  393,  6 
Fed.  Cas.  No.  3,028,  qi  U.  S.  692. 

A  schooner  sailing  in  the  night  in  a  fog  was 
held  in  fault  for  sailing  shorthanded,  she  hav- 
ing only  two  men  on  deck,  one  attending  to 
going  about  and  acting  as  lookout,  and  the  other 
steering,  and  blowing  the  fog  horn.  The 
Eleanora,  17  Blatchf.  (U.  S.)  88,  8  Fed.  Cas. 
No.  4,335.  See  also  The  Energy,  42  Fed.  Rep. 
301. 


Disorder  on  Board.  —  A  vessel  which  after  one 
collision,  and  during  the  confusion  incident 
thereto,  continued  on  her  way  without  necessity 
before  order  was  restored,  was  held  in  fault  for 
a  subsequent  collision  where  she  failed  to  hear 
fog  signals.  The  Stamford,  27  Fed.  Rep. 
227. 

7.  Dumb  Barges  in  a  fog  are  not  necessarily 
in  fault  because,  not  having  anchors,  they  can- 
not at  once  bring  up.  The  Rose  of  England,  59 
L.  T.  N.  S.  262,  6  Asp.  M.  Cas.  304. 

8.  Immaterial  Fault. — The  Columbian,  100 
Fed.  Rep.  991,  41  C.  C.  A.  150;  The  Columbia, 
104  Fed.  Rep.  105. 

As  to  speed,  see  infra,  this  section,  Speed 
and  Course. 

9.  Duty  to  Bring  Up  or  Lie  Fast  in  Thick 
Weather  —  England.  —  The  Lancashire,  L.  R. 
4  A.  &  E.  198,  29  L.  T.  N.  S.  927,  2  Asp.  M. 
Cas.  202  ;  The  Otter,  L.  R.  4  A.  &  E.  203,  30 
L.  T.  N.  S.  43,  22  W.  R.  557,  2  Asp.  M.  Cas. 
208;  The  Aguadillana,  60  L.  T.  N.  S.  897,  6 
Asp.  M.  Cas.  390 ;  The  Rose  of  England,  59 
L.  T.  N.  S.  262,  6  Asp.  M.  Cas.  304;  The 
Victoria,  3  W.  Rob.  49 ;  The  George,  4 
Notes  Cas.  161  ;  The  Lochlibo,  7  Moo.  P.  C. 
427. 

United  States.  —  McCready  v.  Goldsmith.  18 
How.  (U.  S.)  89,  affirming  The  Bay  State,  Abb. 
Adm.  235,  2  Fed.  Cas.  No.  1,148;  The  City  of 
New  York,  8  Blatchf.  fU.  S.)  194.  6  Fed.  Cas. 
No.  2,759  ;  Ward  v.  The  Propeller  A.  Rossiler, 
6  McLean  (U.  S.)  63,  Newb.  Adm.  225,  29  Fed. 
Cas.  No.  17,147;  The  H.  F.  Dimock,  77  Fed. 
Rep.  226,  33  U.  S.  App.  647  :  The  H.  M.  Whit- 
ney, (C.  C.  A.)  86  Fed.  Rep.  697. 

10.  Smith  v.  St.  Lawrence  Tow-boat  Co.,  L. 
R.  5  P.  C.  308,  28  L.  T.  N.  S.  885,  21  W.  R. 
569,  2  Asp.  M.  Cas.  41  ;  The  Express,  48  Fed. 
Rep.  323.  But  see  The  Arthur  Orr,  69  Fed. 
Rep.  351;  The  Ella  Andrews,  (C.  C.  A.)  105 
Fed.  Rep.  651. 

11.  The  Whitney,  77  Fed.  Rep.  1001,  affirmed 
(C.  C.  A.)  86  Fed.  Rep.  697- 
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However,  a  vessel  which  is  suddenly  enveloped  in  a  dense  fog  in  a  much- 
frequented  channel  is  justified  in  proceeding  to  a  place  where  she  can  safely 
land  or  come  to  anchor,1  though  she  is  not  to  be  held  in  fault  for  anchoring 
in  such  channel  if  she  could  not  safely  proceed.2  But  all  such  cases  must  be 
determined  under  their  special  circumstances,  and  a  vessel  encountering  a 
sudden  snow  squall  in  a  harbor  will  not  be  held  at  fault  in  failing  to  land 
where  that  portion  of  the  river  was  so  crowded  with  vessels  as  to  make  the 
operation  perilous.3 

Exception  in  Case  of  Ferry  Boats.  —  In  the  United  States  an  exception  is  made  in 
the  case  of  ferry  boats  which,  owing  to  public  necessity,  cannot  entirely  stop 
making  trips  even  in  a  fog.4  But  it  seems  there  is  no  such  exception  in 
England. 5 

Ocean  Navigation.  —  But  while  it  is  the  duty  of  the  vessel  navigating  a  harbor 
or  narrow  channel  in  a  fog  so  dense  that  other  vessels  cannot  be  seen  in  time 
to  avoid  them,  to  anchor  or  land,  no  such  duty  is  imposed  upon  a  vessel 
navigating  the  ocean.  The  vessel  in  the  latter  case  should  keep  a  good 
lookout  and  move  slowly.6 

4.  Signals — a.  Passing  Signals.  —  The  passing  signals  are  not  to  be 
used  by  vessels  in  a  fog  until  they  come  in  sight  or  have  definitely  located 
each  other.7 

b.  Means  of  Giving  Signals. — The  earlier  international  regulations 
required  a  steam  vessel  to  be  provided  with  an  efficient  fog  horn  to  be  sounded 
by  bellows  or  other  mechanical  means,  and  also  with  an  efficient  bell,  and  a 
sailing  vessel  to  be  provided  with  a  similar  fog  horn  and  bell.  This  has  been 
construed  to  require  a  sailing  vessel  to  have  a  mechanical  fog  horn.8  The 
present  international  regulations  now  expressly  provide  for  a  mechanical  fog 
horn.9  The  Inland  Regulations  are  not  thus  specific,  requiring  merely  "  an 
efficient  fog  horn  "  and  "  an  efficient  bell,"  and  the  same  language  is  used  in 
the  Rules  for  the  Great  Lakes.10 


1.  Proceeding  to  Anchorage.  —  The  Porter,  2 
Dill  (U.  S.)  146,  19  Fed.  Cas.  No.  11,285;  La 
Bourgogne,  (C.  C.  A.)  86  Fed.  Rep.  475, 
affirming  76  Fed.  Rep.  868  ;  The  Benjamin 
A.  Van  Brunt,  (C.  C.  A.)  98  Fed.  Rep. 
131- 

She  must  use  the  utmost  caution  in  proceed- 
ing to  a  safe  place.  The  Providence,  (C.  C.  A.) 
98  Fed.  Rep.  133,  affirmed  (C.  C.  A.)  100  Fed. 
Rep.  1004. 

2.  The  H.  F.  Dimock,  77  Fed.  Rep.  226,  33 
U.  S.  App.  647. 

3.  The  Porter,  2  Dill.  (U.  S.)  146,  19  Fed. 
Cas.  No.  11,285. 

A  tug  which  left  her  landing  with  a  tow 
shortly  after  another  tug,  following  the  same 
course  in  a  dense  fog,  was  held  in  fault  for  not 
waiting  a  reasonable  time.  The  Ella  Andrews, 
(C.  C.  A.)  105  Fed.  Rep.  651. 

4.  Exception  in  Case  of  Ferry  Boats.  —  The 
Steam  Ferry-Boat  Hudson,  5  Ben.  (U.  S.)  206, 
12  Fed.  Cas.  No.  6.829;  The  Exchange,  10 
Blatchf.  (U.  S.)  168,  8  Fed.  Cas.  No.  4,593;  The 
Orange,  46  Fed.  Rep.  408;  The  Whitehall,  68 
Fed.  Rep.  1022;  Hughes  v.  Pennsylvania  R.  Co., 
93  Fed.  Rep.  510. 

5.  The  North  American,  14  L.  T.  N.  S.  68, 
547.  But  see  The  Perth,  3  Hag.  Adm.  414  ;  The 
Victoria,  3  W.  Rob.  49. 

6.  Ocean  Navigation.  — The  Lorenzo  D. 
Baker,  24  Fed.  Rep.  814. 

As  a  general  rule  there  is  no  obligation  on  a 
sailing  vessel  proceeding  on  her  voyage  to 
shorten  sail  or  lie  to  because  the  night  is  so  dark 
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that  an  approaching  vessel  cannot  be  seen.  The 
Alliance  Ins.  Co.  v.  The  Brig  Morning  Light,  2 
Wall.  (U.  S.)  550. 

7.  Passing  Signals  Not  Proper. —  The  Parthian, 
(C.  C.  A.)  55  Fed.  Rep.  432.  See  also  supra, 
XII.  2.  a.  (3)  Distance  at  Which  Signals  Must 
Be  Given. 

8.  Mechanical  Fog  Horn  —  England.  —  The 
Love  Bird,  6  P.  D.  80. 

United  States.  —  The  Martello,  153  U.  S.  64, 
reversing  39  Fed.  Rep.  505  ;  The  Wyanoke,  40 
Fed.  Rep.  702 ;  The  Catalonia,  43  Fed.  Rep. 
396 ;  The  Energy,  42  Fed.  Rep.  301  ;  The  Bo- 
livia, (C.  C.  A.)  49  Fed.  Rep.  169,  affirming  43 
Fed.  Rep.  173;  The  Trave,  55  Fed.  Rep.  117; 
The  Louisburg,  75  Fed.  Rep.  424,  33  U.  S.  App. 
543  ;  The  Niagara,  77  Fed.  Rep.  329,  affirmed 
84  Fed.  Rep.  902,  55  U.  S.  App.  445 ;  The 
Niagara,  77  Fed.  Rep.  329;  The  Hercules,  (C. 
C.  A.)  80  Fed.  Rep.  1002. 

By  mechanical  fog  horn  is  meant  one  sounded 
by  mechanical  means,  as  distinguished  from 
horns  sounded  from  human  lungs.  The  Her- 
cules, 70  Fed.  Rep.  335. 

The  circumstance  that  the  vessel  left  port  a 
few  days  before  the  regulations  came  into  force 
was  held  not  to  afford  any  valid  excuse  for  the 
neglect  of  those  in  charge  of  her  to  furnish  her 
with  a  fog  horn  to  be  sounded  by  mechanical 
means.  The  Love  Bird,  6  P.  D.  80,  44  L.  T. 
N.  S.  650,  4  Asp.  M.  Cas.  427. 

9.  Art.  15,  International  Regulations. 

10.  Art.  15,  Inland  Rules;  Rule  14,  Rules  for 
Great  Lakes. 
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Substitution  of  other  Means  of  giving  signals  will  not  be  allowed.  Thus,  a  sail- 
ing vessel  cannot  substitute  for  the  fog  horn  required  by  the  regulations  an 
instrument  blown  by  steam,  regardless  of  its  efficiency.1  The  vessel  must 
take  all  reasonable  precautions  to  keep  her  mechanical  horn  in  shape  for  use 
so  as  to  be  able  at  all  times  to  give  the  signals  required  by  law.2  But  a  vessel 
is  not  required  to  have  a  spare  mechanical  fog  horn,  and  where  her  mechanical 
horn,  originally  sufficient,  breaks  down,  or  its  efficiency  is  impaired  by  use, 
the  vessel  is  not  in  fault  in  using  the  mouth  horn.3 

c.  SUFFICIENCY.  —  A  strict  compliance  with  the  rules  is  required,  as  to 
the  time  when  signals  should  be  given,  the  means  of  giving  signals,  the  proper 
signals,  the  duration  and  the  intervals  of  time.4  Signals  must  be  given  con- 
tinuously after  a  fog  sets  in.  It  is  not  a  sufficient  compliance  with  the  law 
that  they  were  given  when  those  on  an  approaching  vessel  were  first  heard.5 
Nor  is  it  sufficient  that  the  vessel  rang  her  bell  or  sounded  her  horn  or  whistle 
at  longer  intervals  than  those  required  by  law,6  or  that  she  used  other  signals 
to  advise  vessels  of  her  presence,  as  where  she  used  a  horn  instead  of  a  bell 
when  at  anchor,  or  a  bell  instead  of  a  horn  when  under  way.7 

d.  Proper  and  Necessary  Signals  — (i)  Steam  Vessels  under  Way — 
The  Regulations.  —  The  International  Rules  provide  that  a  steam  vessel  "  having 
way  upon  her  "  shall  sound  at  intervals  of  not  more  than  two  minutes  a  pro- 
longed blast.8  The  Inland  Rules  provide  for  a  similar  signal  by  a  steam 
vessel  "  under  way  "  at  intervals  of  not  more  than  one  minute,9  while  the 
Rules  for  the  Great  Lakes  provide  for  three  distinct  blasts  at  intervals  of  not 
more  than  one  minute,10  and  the  Inspectors'  Rules  for  the  Western  Rivers 
provide  that  the  pilot  shall  "sound  his  whistle  at  intervals  not  exceeding  one 
minute."  11  The  International  Rules  further  provide  that  a  steam  vessel 
under  way,  but  stopped,  and  having  no  way  upon  her,  shall  sound,  at  inter- 
vals of  not  more  than  two  minutes,  two  prolonged  blasts,  with  an  interval  of 
about  one  second  between.12 

Waters  Navigated.  —  The  rule  requiring  fog  signals  applies  whenever  a  vessel 
is  under  way  in  waters  which  she  has  no  exclusive  right  to  occupy,  and  in 


1.  Substitution  of  Other  Means.  —  The  Par- 
thian, (C.  C.  A.)  55  Fed.  Rep.  426,  affirming 
48  Fed.  Rep.  175. 

2.  The  Niagara,  77  Fed.  Rep.  329,  affirmed 
(C.  C  A.)  84  Fed.  Rep.  902. 

Where  the  mechanical  horn  had  not  been  used 
or  inspected  for  a  long  time,  and  when  inspected 
on  the  voyage  was  not  found  satisfactory,  and 
a  mouth  horn  was  therefore  used,  it  was  held 
that  the  vessel  had  not  complied  with  the  law. 
The  Niagara,  77  Fed.  Rep.  329,  affirmed  (C.  C. 
A.)  84  Fed.  Rep.  902. 

And  so  where  a  vessel  purchased  an  old  me- 
chanical fog  horn  at  the  beginning  of  the  voyage, 
and  did  not  test  the  same  until  it  was  brought 
out  for  use  shortly  before  the  collision,  when  it 
was  found  defective,  it  was  held  that  she  had 
not  complied  with  the  law.  The  Kenilworth, 
64  Fed.  Rep.  890. 

3.  The  Chilian,  45  L.  T.  N.  S.  623,  4  Asp.  M. 
Cas.  478;  The  Trave,  (C.  C.  A.)  68  Fed.  Rep. 
390,  reversing  55  Fed.  Rep.  117. 

4.  Strict  Compliance  Necessary.  —  The  North 
American,  14  L.  T.  N.  S.  68;  The  Ludvig  Hol- 
berg,  157  U.  S.  60;  The  Bristol,  10  Blatchf.  (U. 
S.)  537,  4  Fed.  Cas.  No.  1,892;  The  Eleanora, 
17  Blatchf.  (U.  S.)  88;  The  Ferry-Boat  Lydia, 
4  Ben.  (U.  S.)  523,  15  Fed.  Cas.  No.  8,614; 
The  Milwaukee,  2  Biss.  (U.  S.)  509,  17  Fed. 
Cas.  No.  9,625  ;  Morrison  v.  The  Steamboat 
Petaluma,  1  Sawy.  (U.  S.)  126,  17  Fed.  Cas.  No. 


9,848;  The  R.  W.  Burrowes,  7  Blatchf.  (U.  S.) 
374,  21  Fed.  Cas.  No.  12,180;  Wallamet  R.  T. 
Co.  v.  Oregon  S.  N.  Co.,  9  Chicago  Leg.  N.  73, 
29  Fed.  Cas.  No.  17,106;  The  Shubert  v.  The 
Brown,  45  Fed.  Rep.  500. 

5.  The  Westphalia,  24  L.  T.  N.  S.  75 ;  The 
Steamship  Westphalia,  4  Ben.  (U.  S.)  404,  29 
Fed.  Cas.  No.  17,460. 

6.  Intervals  of  Time. —  The  Leland,  19  Fed. 
Rep.  771  ;  The  Ophelia,  44  Fed.  Rep.  941. 

In  construing  the  old  rule  requiring  a  bell  to 
be  sounded  at  least  every  five  minutes,  it  has 
heen  held  to  mean  that  in  any  case  the  bell  must 
be  sounded  as  often  as  once  in  five  minutes,  and 
as  much  oftener  as  the  special  circumstances 
of  the  case  shall  require.  The  Ship  Chancellor. 
4  Ben.  (U.  S.)  153,  6  Fed.  Cas.  No.  2,589.  See 
also  to  the  same  effect  Brush  v.  The  Plainfield,  2 
N.  J.  L.  J.  331,  4  Fed.  Cas.  No.  2,058. 

7.  Other  Warnings.  —  The  Pennsylvania,  19 
Wall.  (U.  S.)  125  ;  The  Ship  Chancellor,  4  Ben. 
(U.  S.)  153,  6  Fed.  Cas.  No.  2,589. 

8.  Steam  Vessels  under  Way.  —  Art.  15  (a),  In- 
ternational Rules. 

9.  Art.  15  (a),  Inland  Rules. 

10.  Rule  14  (a),  Rules  for  Great  Lakes. 

11.  Rule  6,  Inspectors'  Rules  for  Western 
Rivers. 

12.  Art.  15,  International  Rules. 
Before  the  enactment  of  the  general  rules  and 

under  the  general  principles  of  the  maritime 
980  Volume  XXV. 


Fog  or  Thick  Weather.  SHIPS  AND  SHIPPING. 


Signals. 


which  other  vessels  may  be  met.1  But  a  vessel  is  not  required  to  give  fog 
signals  when  inside  pier  lines  manoeuvring  to  make  a  landing,  as  against 
vessels  moving  outside.2 

(2)  Sail  Vessels  under  Way.  —  The  regulations  require  that  sailing  vessels 
under  way  must  sound,  at  intervals  of  not  more  than  one  minute,  when  on 
the  starboard  tack,  one  blast;  when  on  the  port  tack,  two  blasts  in  succession  ; 
and  when  with  the  wind  abaft  the  beam,  three  blasts  in  succession.3  A 
vessel  hove  to  in  a  fog  under  shortened  sails  with  helm  lashed  alee,  making 
both  headway  and  leeway,  is  a  vessel  under  way  within  the  rules,  and  must 
sound  a  fog  horn.4  A  vessel  coming  out  must  give  the  signal  for  her  old  tack 
until  she  has  filled  away  on  the  new  one.5  And  a  sail  vessel  weighing  anchor 
must  give  the  signal  of  a  vessel  under  way,  after  her  anchor  is  broken  out.6 

(3)  Vessels  Towing  or  in  Tow  —  The  Regulations.  —  The  International  Rules 
provide  that  a  vessel  when  towing  shall,  instead  of  the  signals  prescribed 
for  other  vessels,  "at  intervals  of  not  more  than  two  minutes,  sound  three 
blasts  in  succession,  namely:  one  prolonged  blast  followed  by  two  short 
blasts,"  and  that  a  vessel  towed  may  give  these  signals,  and  shall  not  give 
any  other.7    The  Inland  Rule  is  the  same,   except  that  it  is  limited  to 

steam  vessels  "  when  towing.8  The  Rules  for  the  Great  Lakes  provide 
that  a  steam  vessel  with  a  raft  in  tow  shall  sound,  at  intervals  of  not  more 
than  one  minute,  a  screeching  or  Modoc  whistle  for  from  three  to  five  seconds,9 
and  that  vessels  in  tow  shall,  at  intervals  of  one  minute,  sound  four  bells  by 
striking  twice  in  quick  succession,  in  the  manner  in  which  four  bells  is  struck 
in  indicating  time.10  There  seem  to  be  no  special  rules  for  fog  signals  by 
vessels  towing  or  in  tow  on  the  western  rivers. 

Application  of  Rules.  —  Though  the  rule  made  obligatory  on  the  tug  11  is 
expressly  made  optional  with  the  tow,  yet,  as  every  vessel  is  bound  by  the 
general  maritime  law  and  a  special  rule  of  navigation  13  to  give  such  reasonable 
notice  of  obvious  danger  as  the  special  circumstances  may  require,  tows  have 
been  held  in  fault  for  failure  to  give  signals  indicating  their  presence,13  even 
where  proper  signals  were  given  by  the  tug. 14  But  while  such  rule  has  been 
held  applicable  to  a  single  vessel  towed  astern  at  the  end  of  a  hawser,  it  has 
been  held  inapplicable  to  boats  in  a  fleet  of  canal  boats  in  tow  15  or  negligently 

law,  steam  vessels  under  way  in  a  fog  were  re-  must  give  the  signal  of  a  vessel  under  way. 

quired  to  give  warning.    The  Morning  Star,  4  The  Columbian,  91  Fed.  Rep.  801. 

Biss.  (U.  S.)  62,  17  Fed.  Cas.  No.  9.817-  5.  The  Constantia,  62  L.  T.  (N.  S.)  236,  38 

1.  Waters  Navigated.  —  So  held  in  the  case  of  W,  R.  272,  6  Asp.  M.  Cas.  478. 

a  ferry  boat  manoeuvring  outside  the  entrance  6.  Weighing    Anchor.  —  The  Obdam,   (C.  C. 

of  her  slip  on  making  a  landing  in  a  dense  fog.  A.)  60  Fed.  Rep.  637. 

The  Princeton,  (C.  C.  A.)  67  Fed.  Rep.  557,  re-  Failure  to  change  from  the  bell  to  the  fog 

versing  61  Fed.  Rep.  116.  horn,    on    weighing    anchor    before  gathering 

2.  The  Shady  Side,  17  Blatchf.  (U.  S.)  132,  headway,  is  not  a  contributing  fault,  where  the 
20  Fed.  Cas.  No.  12,692.  collision  was  caused  by  the  excessive  speed  of 

3.  Sail  Vessels  under  Way.  —  Art.  15  (c),  In-  the  steamer.  The  Obdam,  (C.  C.  A.)  60  Fed. 
ternational  and  Inland  Rules;  rule  14  (d),  Rules  Rep.  637. 

Eot  Great  Lakes.  7.  Vessels  Towing  or  in  Tow.  —  Art.  15  (e), 

Former  Rules  as  to  Overtaken  Vessels.  —  The  International  Rules. 

State  of  Alabama,  17  Fed  Rep.  847.  .  8.  Art.  15  (e),  Inland  Rules;  rule  4,  Inspect- 
Before  the  regulations,  it  was  the  duty  of  a  ors'  Rules  for  Inland  Waters. 

vessel  in  a  fog  to  sound  her  fog  horn.    The  9.  Rule  14,  Rules  for  Great  Lakes. 

Carron,  1  Spinks  91.  10.  Rule  14  (b),  Rules  for  Great  Lakes. 

4.  The  Pennsylvania,  23  L.  T.  N.  S.  55;  The  11.  Obligation  of  Tug.  —  The  Ludvig  Holberg, 
Pennsylvania,  19  Wall.  (U.  S.)  125,  affirming  157  U.  S.  60,  affirming  36  Fed.  Rep.  914;  The 
4  Ben.  (U.  S.)  257,  19  Fed.  Cas.  No.  10,947,  9  City  of  Alexandria,  31  Fed.  Rep.  427. 
Blatchf.  (U.  S.)  451,  19  Fed.  Cas.  No.  10,950;  12.  General  Precautionary  Rule. —  Art.  29, 
The  Alfredo,  32  Fed.  Rep.  240,  reversing  30  International  and  Inland  Rules ;  rule  28,  Rules 
Fed.  Rep.  842.  for  Great  Lakes. 

A  schooner  neither  quite  hove  to  nor  quite  13.  Obligation  of  Tow. —  The  City  of  Alexan- 

undcr  way,  making  about  two  knots  an  hour  dria,  31  Fed.  Rep.  427. 

with   her   jibs    hauled   aweathcr,   her   foresail  14.  The  Pcshtigo,  25  Fed.  Rep.  488. 

close   hauled,    her   mainsail   held  by   a   boom  15.  The  City  of  New  York,  (C.  C.  A.)  49  Fed. 

tackle  out  to  leeward  and  helm  lashed  alee,  Rep.  956,  reversing  44  Fed.  Rep.  693. 
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moored  to  a  wharf  by  a  tug  so  as  to  tail  out  on  a  change  of  tide.1  If  the 
circumstances  are  such  as  to  make  signals  necessary  in  such  case,  the  tug 
should  provide  for  them.2 

(4)  Vessels  at  Anchor,  at  Wharf,  Etc. — The  International  and  Inland 
Rules  provide  that  a  vessel  when  at  anchor  shall,  at  intervals  of  not  more 
than  one  minute,  ring  the  bell  rapidly  for  about  five  seconds;3  while  the 
Rules  for  the  Great  Lakes  provide  that  any  vessel  at  anchor  and  any  vessel 
aground  in  or  near  a  channel  or  fairway  shall,  at  intervals  of  not  more  than 
two  minutes,  ring  the  bell  rapidly  for  three  to  five  seconds,4  and  produce 
boats,  fishing  boats,  rafts,  or  other  water  craft  navigating  by  hand-power  or 
by  the  current  of  the  river,  or  anchored  or  moored  in  or  near  the  channel  or 
fairway  and  not  in  any  port,  and  not  otherwise  provided  for  in  the  rules, 
shall  sound  a  fog  horn,  or  equivalent  signal,  at  intervals  of  not  more  than  one 
minute.5  Special  Rules  for  the  Western  Rivers  provide  that  "  coal  boats, 
trading  boats,  produce  boats,  canal  boats,  oyster  boats,  fishing  boats,  rafts,  or 
other  water  craft  anchored  or  moored  in  or  near  the  channel  or  fairway  of  any 
bay,  harbor,  or  river,  and  not  in  any  port,  shall  sound  a  fog  horn,  or  equiva- 
lent signal,  which  shall  make  a  sound  equal  to  a  steam  whistle,  at  intervals  of 
not  more  than  two  minutes."  6  A  different  rule  is  provided  for  steamers  on 
rivers  whose  waters  flow  into  the  Gulf  of  Mexico  lying  to  during  fog  or  thick 
weather.  The  steamer  in  such  case,  when  the  fog  whistle  or  any  sound  is 
heard  indicating  the  approach  of  another  steamer,  shall,  if  lying  on  the  right 
shore,  or  right  bank,  give  one  tap  of  the  bell;  if  lying  on  the  left  shore,  or 
left  bank,  give  two  taps  of  the  bell,  at  intervals  of  not  more  than  one  minute. 
These  signals  must  continue  until  the  approaching  steamer  has  passed.7 

Vessels  Moored  at  Wharf.  —  While  there  is  no  rule  of  inland  navigation  requir- 
ing vessels  moored  at  a  wharf  to  give  fog  signals,  and  a  vessel  so  moored  out 
of  the  track  of  navigation  is  under  no  obligation  to  give  such  signals,8  yet 
ordinary  prudence  may  require  such  vessels  to  give  notice  where  they  are  so 
moored  as  to  obstruct  navigation.9 

(5)  Small  Boats.  —  The  International  and  Inland  Rules  do  not  apply  to 
vessels  of  less  than  twenty  tons,  nor  the  Rules  for  the  Great  Lakes  to  those 
of  less  than  ten  tons,  but  such  vessels  are  required  to  make  some  other  efficient 
sound  signals  at  intervals  of  less  than  one  minute. 10 

(6)  Other  Vessels.  —  The  Inland  Rules  provide  that  all  rafts  or  other  water 
craft  not  otherwise  provided  for,  navigating  by  hand  power,  horse  power,  or 
by  the  current  of  the  river,  shall  sound  a  blast  of  the  fog  horn,  or  equivalent 

1.  Hughes  v.  Pennsylvania  R.  Co.,  93  Fed.  failed  to  give  the  usual  fog  signals.  The  Porter, 
Rep.  510.  2  Dill.  (U.  S.)  146,  19  Fed.  Cas.  No.  11,285. 

2.  Hardy  v.  The  Raleigh,  44  Fed.  Rep.  781,  7.  Right  and  left  bank  is  understood  by  fac- 
affxrming  41  Fed.  Rep.  527 ;  The  Whitney,  77  ing  downstream,  or  with  the  flow  of  the  cur- 
Fed.  Rep.  1001,  affirming  (C.  C.  A.)  86  Fed.  Rep.  rent.  Rule  6,  Inspectors'  Rules  for  Western 
697  ;  Hughes  v.  Pennsylvania  R.  Co.,  93  Fed.  Rivers. 

Rep.  510.  Construction  of  English  Rules,  see  The  Blue 

3.  Vessels  at  Anchor.  — Art.  15  (d),  Interna-  Bell,  (1895)  P.  242. 

tional  and  Inland  Rules.  8.  Vessels  at  Wharf.  —  The  Albany,  91  Fed. 

The  outside  canal  boats  in  a  flotilla,  anchored  Rep.  805. 

with  the  tug,  are  not  exempted  from  the  opera-  A  vessel  lying  on  the  side  of  the  dock  in  her 

tion  of  this  rule.    Hardy  v.  The  Raleigh,  44  accustomed  place,  not  in  the  channel,  but  in  a 

Fed.  Rep.  781,  reversing  41  Fed.  Rep.  527.  place  along  the  dock  dredged  for  her  use,  is  not 

4.  Rule  14  O),  Rules  for  Great  Lakes.  obliged  to  give  fog  signals.    The  Express,  48 

5.  Rule  14  (g),  Rules  for  Great  Lakes.  Fed.  Rep.  323. 

6.  Rules  for  Western  Rivers.— Rule  15  (d),  In-  9  The  Kennebec,  (C.  C.  A.)  108  Fed.  Rep. 
spectors'  Rules  for  Western  Rivers.  300,  affirming  103  Fed.  Rep.  681.    In  this  case 

A  boat  moored  in  the  channel  of  the  river  eight  vessels  were  moored  alongside  each  other 

near  a  large  city,  and  at  a  place  where  vessels  at  a  dock  so  as  to  extend  a  quarter  or  a  third 

in  making  a  landing  would  naturally  come,  was  of  the  way  into  the  channel.    But  see  Hughes 

held  in  fault  for  a  collision,  because  during  a  v.  Pennsylvania  R.  Co.,  93  Fed.  Rep.  510. 

heavy  fog  and  snow  storm  in  which  it  was  im-  10.  Art.  15,  International  and  Inland  Rules; 

possible  to  see  more  than  a  short  distance,  she  Rule  14,  Rules  for  Great  Lakes. 
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signal,  at  intervals  of  not  more  than  one  minute.1  The  Rules  for  the  Great 
Lakes  are  the  same,  except  that  they  particularize  "  produce  boats,  fishing 
boats,  rafts,  or  other  water  craft  navigating  by  hand  power  or  by  the  current 
of  the  river."  a  The  Rules  for  the  Western  Rivers  particularize  "  coal  boats, 
produce  boats,  oyster  boats,  fishing  boats,  rafts,  or  other  water  craft  navi- 
gating any  bay,  harbor,  or  river  by  hand  power,  horse  power,  sail,  or  by  the 
current  of  the  river,"  and  provide  that  they  shall  sound  a  fog  horn,  or  equiva- 
lent signal  which  shall  make  a  sound  equal  to  a  steam  whistle,  at  intervals  of 
not  more  than  two  minutes.3 

e.  Mistakes  as  to  Location,  or  Failure  to  Hear  Signals.  —  There 
being  substantial  agreement  among  scientists  and  observers  as  to  the  fact  of 
great  aberrations  in  the  course  of  sound  and  in  the  audibility  of  fog  signals, 
it  is  held  that  erroneously  locating  a  vessel  by  the  sound  of  her  whistle  in 
a  fog  is  not  necessarily  a  fault.4  Nor  will  a  failure  to  hear  a  fog  signal  at  a 
distance  such  that  it  might  be  expected  to  be  heard  be  accepted  as  proof  of 
negligence  on  the  part  of  those  who  did  not  hear  it,  nor  as  proof  that  it  was  not 
sounded ; 5  though  such  facts  will  not  generally  be  accepted  in  explanation  of 
the  failure  to  hear  fog  signals.6  It  will  not  be  inferred  from  the  fact  that  a 
vessel's  horn  was  not  heard  on  an  approaching  steamer  when  first  sounded, 
that  if  blown  when  the  steamer  first  came  within  hearing  distance  it  would  not 
have  been  heard.    The  presumption  is  the  other  way.7 

5.  Speed  and  Course  —  a.  Speed  of  Steam  Vessels  —  (i)  Moderate  Speed. 
—  The  Rules  require  that  every  vessel,  when  navigating  in  a  fog  or  thick  weather, 
shall  go  at  moderate  speed,8  having  careful  regard  for  the  existing  circum- 
stances and  conditions.9 

Dependent  on  Circumstances.  —  What  is  moderate  speed  must  always  depend 
upon  the  circumstances  of  each  case.10    There  is  no  fixed  rate  of  speed  for  al 


1.  Other  Vessels.  —  Inland  Rules,  art.  15. 

2.  Rule  14  (g),  Rules  for  Great  Lakes. 

3.  Rev.  Stat.  U.  S.,  §  4233  ;  rule  15,  Rules  for 
Western  Rivers.  See  also  Lawrence  v.  Jones, 
West.  L.  J.  28,  1  Ohio  Dec.  (Reprint)  5. 

The  outside  canal  boats  in  a  flotilla,  anchored 
with  the  tug,  are  not  exempted  from  the  opera- 
tion of  this  rule.  Hardy  v.  The  Raleigh,  44 
Fed.  Rep.  781,  reversing  41  Fed.  Rep.  527. 

4.  Erroneous  Location  of  Sound.  —  The  Le- 
panto,  21  Fed.  Rep.  656 ;  The  City  of  Atlanta, 
26  Fed.  Rep.  457  ;  The  Oregon,  27  Fed.  Rep. 
751- 

5.  Evidence. —  The  Zadok,  9  P.  D.  114;  The 
Elysia.  46  L.  T.  N.  S.  840,  4  Asp.  M.  Cas.  540  ; 
The  Rosetta,  59  L.  T.  N.  S.  342  ;  The  Steamer 
Hansa,  5  Ben.  (U.  S.)  501,  11  Fed.  Cas.  No. 
6,037;  The  Negaunee,  20  Fed.  Rep.  918;  The 
Lepanto,  21  Fed.  Rep.  658;  Bradley  v.  The 
John  Pridgeon  Jr.,  38  Fed.  Rep.  261  ;  The  Patria, 
92  Fed.  Rep.  413;  The  Columbia,  104  Fed.  Rep. 
105  ;  The  Buffalo,  55  Fed.  Rep.  1019,  14  U.  S. 
App.  373- 

6.  The  I.elnnd,  19  Fed.  Rep.  771  ;  Bradley  v. 
The  John  Pridgeon  Jr.,  38  Fed.  Rep.  261. 

7.  The  Steamship  Westphalia,  4  Ben.  (U.  S.) 
404,  29  Fed.  Cas.  No.  17,460. 

8.  Speed. —  Rule  15,  Rules  for  Great  Lakes; 
Rule  21,  Rules  for  Western  Rivers. 

9.  Art.  16,  International  and  Inland  Rules. 

It  is  the  duty  of  a  vessel  to  proceed  in  a  fog 
at  a  moderate  speed,  both  with  respect  to  mov- 
ing and  to  anchored  vessels.  That  she  is  pro- 
ceeding at  a  moderate  rate  of  speed  over  the 
ground  will  not  free  her  from  blame,  if  pro- 
ceeding immoderately  through   the  water  she 
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strikes  a  vessel  under  way.  That  she  is  pro- 
ceeding moderately  through  the  water  will  not 
excuse  her,  if  proceeding  immoderately  over 
the  ground  she  strikes  a  vessel  properly  an- 
chored. Speaking  generally,  speed  through  the 
water  is  the  more  important  consideration. 
This  affects  more  closely  her  manoeuvring 
power,  and  under  ordinary  circumstances  is 
more  easily  determined  than  the  rate  over  the 
ground.    The  Yarmouth,  100  Fed.  Rep.  671. 

Apart  from  the  regulations,  excessive  speed 
in  fog  is  negligence.  The  Juliet  Erskine,  6 
Notes  Cas.  633  ;  The  Lord  Saumarez,  6  Notes 
Cas.  600. 

Ferry  Boats  Not  Excepted.  —  The  obligation 
to  go  at  moderate  speed  in  a  fog  is  as  impera- 
tive on  a  ferry  boat  as  on  other  steamers.  The 
Howard,  30  Fed.  Rep.  281. 

10.  Moderate  Speed  Depends  upon  Circumstances 
—  England.  —  The  Zadok,  9  P.  D.  114;  The 
Europa,  14  Jur.  627  ;  The  Dordogne,  10  P.  D.  6, 
54  L.  J.  Adm.  29  ;  The  Elysia,  46  L.  T.  N.  S. 
840  ;  The  City  of  Brooklyn,  1  P.  D.  276,  34  L. 
T.  N.  S.  932,  24  W.  R.  1056,  3  Asp.  M.  Cas. 
230 ;  The  Elbor,  11  P.  D.  25  ;  The  Owl,  9  Sc. 
Sess.  Cas.  (4th  ser.)  118. 

United  States.  —  The  Pennsylvania,  19  Wall. 
(U.  S.)  133;  The  Hammonia.  11  Blatchf.  (U. 
S.)  413;  The  Colorado,  Brown  Adm.  393,  6 
Fed.  Cas.  No.  3,028,  91  U.  S.  692;  Dolner  v. 
The  Monticello,  1  Holmes  (U.  S.)  7,  7  Fed. 
Cas.  No.  3.97 1  ;  The  Steamboat  D.  S.  Gregory. 

2  Ben.  (U.  S.)  166,  7  Fed.  Cas.  No.  4,099;  The 
Steamship  Louisiana.  2  Ben.  (U.  S.)  371.  15 
Fed.  Cas.  No.  8,537  ;  The  Northern  Indiana, 

3  Blatchf.  (U.  S.)  92,  18  Fed.  Cas.  No.  10,320; 
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vessels  for  all  occasions.  What  may  be  moderate  speed  in  the  open  sea,  or 
in  certain  conditions  of  weather,  or  in  certain  vessels,  might  not  be  moderate 
speed  in  a  crowded  thoroughfare  or  narrow  channel,  or  in  a  dense  fog,  or  in 
other  vessels.1  Moderate  speed  has  reference  to  all  the  circumstances  which 
affect  the  ability  of  the  steamer  to  keep  out  of  the  way,  not  merely,  therefore, 
to  circumstances  external  to  the  ship,  but  also  to  the  power  and  ordinary  full 
speed  of  the  steamer  herself;  because  a  fast  vessel  with  powerful  engines  can 
be  handled  more  quickly,  stop  sooner,  back  faster,  and  get  out  of  the  way 
quicker,  going  at  a  given  rate,  than  a  steamer  of  less  power  going  at  the 
same  rate.2 

Definition.  —  Moderate  speed  has  been  variously  defined.3  But  by  the 
greater  number  of  the  cases  moderate  speed  in  a  steamer  is  said  to  be  such 
speed  as  will  permit  a  steamer  seasonably  and  effectually  to  avoid  a  collision 
by  slackening  speed  or  by  stopping  or  reversing  within  the  distance  at  which 
another  can  be  seen.*  To  this  has  been  added  by  some  courts  the  further 
qualification  —  assuming  that  such  other  vessels  will  do  their  duty  in  ap- 
prising her  of  their  proximity.3    But  the  qualification  is  not  sustained  by 


The  Steamboat  Shady  Side,  8  Ben.  (U.  S.)  424, 
20  Fed.  Cas.  No.  12,691,  affirmed  17  Blatchf. 
(U.  S.)  132,  20  Fed.  Cas.  No.  12,692;  The 
Leland,  19  Fed.  Rep.  771. 

1.  Dolner  v.  Monticello,  1  Holmes  (U.  S.)  7, 
7  Fed.  Cas.  No.  3,971  ;  The  Heather  Belle,  3 
Can.  Exch.  40. 

2.  The  State  of  Alabama,  17  Fed.  Rep. 
852. 

A  Speed  in  a  Tug  with  a  tow  astern  on  a 
hawser  as  slow  as  is  possible,  consistently  with 
keeping  the  tow  rope  sufficiently  taut  to  pre- 
vent the  risk  of  the  two  vessels  being  drawn 
together,  and  the  propeller  of  the  tug  being 
fouled,  is  not  immoderate.  The  Lord  Bangor, 
(1896)  P.  28,  11  Reports  822. 

A  Vessel  on  Entering  a  Fog  Bank  must  im- 
mediately materially  reduce  her  speed.  The 
Saale,  63  Fed.  Rep.  478,  26  U.  S.  App.  164, 
affirming  59  Fed.  Rep.  716;  The  Trave,  68  Fed. 
Rep.  390,  35  U.  S.  App.  321,  affirming  55  Fed. 
Rep.  117. 

Previous  Speed  of  a  Steamer  in  a  fog  is  not  a 

fault  where  for  four  or  five  minutes  before  col- 
lision she  had  been  running  "  dead  slow."  The 
Ludvig  Holberg,  157  U.  S.  60. 

3.  Moderate  Speed  Defined.  —  "A  steamer  is 
bound  to  use  only  such  precautions  as  will  en- 
able her  to  stop  in  time  to  avoid  a  collision, 
after  the  approaching  vessel  comes  in  sight, 
provided  such  approaching  vessel  is  herself 
going  at  the  moderate  speed  required  by  law." 
Brown,  J.,  The  Umbria,  166  U.  S.  417. 

Moderate  speed  is  such  reduced  speed  as  will 
enable  the  steamer  to  come  to  a  full  stop  before 
sailing  over  her  share  of  the  distance  that  sepa- 
rates two  steamers  when  their  whistles  are  first 
heard.  Brown,  J.,  The  Lepanto,  21  Fed.  Rep. 
66q. 

Moderate  speed  in  a  steamer  is  such  speed 
"  that  when  apprised,  by  the  means  prescribed 
by  statute,  of  the  neighborhood  of  a  sailing 
vessel,  she  can  slow  or  stop  in  season  to  learn 
the  position  and  course  of  the  latter  and  what 
measures  are  suitable  and  proper  to  avoid  her." 
Woodruff,  J..  The  Hammonia,  11  Blatchf.  (U. 
S.)  413,  11  Fed.  Cas.  No.  6,007,  affirming  4  Ben. 
(TJ.  S.)  515,  11  Fed.  Cas.  No.  6,005. 

A  speed  sufficiently  moderate  to  enable  the 
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steamer  under  ordinary  circumstances,  season- 
ably, usefully,  and  effectually  to  slacken  her 
speed,  or  if  necessary  to  stop  and  reverse,  is 
"  moderate  speed."  Dolner  v.  The  Monticello, 
1  Holmes  (U.  S.)  7,  7  Fed.  Cas.  No.  3,971. 

4.  England,  —  The  Great  Eastern,  3  Moo.  P. 
C.  C.  N.  S.  31,  11  L.  T.  N.  S.  5;  The  Pennsyl- 
vania, 23  L.  T.  N.  S.  55. 

United  States.  —  The  Nacoochee,  137  U.  S. 
330 ;  The  Steamship  Aleppo,  5  Ben.  (U.  S.) 
554,  1  Fed.  Cas.  No.  157;  The  Northern  In- 
diana, 3  Blatchf.  (U.  S.)  92,  18  Fed.  Cas.  No. 
10,320;  The  Western  Metropolis,  7  Blatchf. 
(U.  S.)  214,  29  Fed.  Cas.  No.  17,441  ;  The  Shady 
Side,  17  Blatchf.  (U.  S.)  132,  21  Fed.  Cas.  No. 
12,692,  affirming  8  Ben.  (U.  S.)  424,  21  Fed. 
Cas.  No.  12,691  ;  Acker  v.  The  Rainbow,  4  Am. 
L.  J.  N.  S.  332,  1  Fed.  Cas.  No.  26  ;  The  Black- 
stone,  1  Lowell  (U.  S.)  485,  26  Fed.  Cas.  No. 
1,473;  The  Steamship  City  of  Panama,  5  Sawy. 
(U.  S.)  63,  6  Fed.  Cas.  No.  2,764;  The  Steam- 
boat D.  S.  Gregory,  2  Ben.  (U.  S.)  166,  7  Fed. 
Cas.  No.  4,099;  The  Eleanora,  17  Blatchf.  (U. 
S.)  88,  8  Fed.  Cas.  No.  4,335;  The  Leo,  11 
Blatchf.  (U.  S.)  225,  15  Fed.  Cas.  No.  8,254, 
affirming  5  Ben.  (U.  S.)  261,  15  Fed.  Cas.  No. 
8,251  ;  The  Steamship  Louisiana,  2  Ben.  (U. 
S.)  371,  15  Fed.  Cas.  No.  8,537;  The  Leland, 
19  Fed.  Rep.  771  ;  The  St.  John,  29  Fed.  Rep. 
221  ;  The  City  of  New  York,  35  Fed.  Rep.  608; 
Hardy  v.  The  Raleigh,  44  Fed.  Rep.  781,  affirm- 
ing 41  Fed.  Rep.  527;  The  Bolivia,  (C.  C.  A.) 
49  Fed.  Rep.  169,  reversing  43  Fed.  Rep.  173; 
The  Laurence,  (C.  C.  A.)  54  Fed.  Rep.  542; 
The  North  Star,  (C.  C.  A.)  62  Fed.  Rep.  71  ;  The 
Saale,  (C.  C.  A.)  63  Fed.  Rep.  478,  affirming 
59  Fed.  Rep.  716  ;  The  Arthur  Orr,  69  Fed.  Rep. 
350 ;  The  Grenadier  v.  The  August  Korff,  74 
Fed.  Rep.  974 ;  The  Louisburg.  75  Fed.  Rep. 
424,  33  U.  S.  App.  543 :  The  Nymphaea,  84 
Fed.  Rep.  711;  The  Patria,  92  Fed.  Rep.  411; 
The  Cincinnati,  95  Fed.  Rep.  302;  The  Colum- 
bia, 104  Fed.  Rep.  105;  The  Newport  News, 
(C.  C.  A.)  105  Fed.  Rep.  395  :  The  West  Brook- 
lyn. 106  Fed.  Rep.  751,  affirmed  (C.  C.  A.)  106 
Fed.  Ren.  080. 

5.  Further  Qualification.  —  The  Colorado, 
Brown  Adm.  393.  6  Fed.  Cas.  No.  3,028; 
Brainard  v.  The  Worcester,  4  Fed.  Cas.  No. 
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the  weight  of  authority.1 

Particular  Speeds.  —  Ordinary  full  speed  is  never  considered  moderate  speed.8 
Nor  is  half  speed  necessarily  moderate  speed.3  In  a  dense  fog  in  a  frequented 
channel  or  ocean  track  steamers  have  been  held  bound  to  go  as  slow  as  pos- 
sible, consistent  with  steerageway. 4  While  moderate  speed  does  not  mean  no 
speed,5  yet  if  a  steamer  in  a  fog  cannot  reduce  her  speed  sufficiently  to  com- 
ply with  the  rules  without  occasionally  stopping  her  engines,  it  is  her  duty 
to  stop  them.6 


1,804a;  The  Steamboat  D.  S.  Gregory,  2  Ben. 
(U.  S.)  166,  7  Fed.  Cas.  No.  4,099;  The  Al- 
berta, 23  Fed.  Rep.  812;  The  Michigan,  63  Fed. 
Rep.  295. 

1.  See  cases  in  next  preceding  note. 
"  There    is   no   such   criterion   as   that  the 

steamer  may  go  at  a  rate  such  as  will  enable  her 
to  stop  within  an  assumed  distance  at  which 
she  may,  under  favorable  circumstances,  ex- 
pect to  hear  a  fog  horn  or  a  steam  whistle,  if 
blown."  Blatchford,  J.,  The  Steamer  Hansa, 
5  Ben.  (U.  S.)  501,  11  Fed.  Cas.  No.  6,037. 

2.  Alexandre  v.  Machan,  147  U.  S.  72,  note; 
Bunge  v.  The  Steamship  Utopia,  1  Fed.  Rep. 
892;  The  City  of  New  York,  15  Fed.  Rep.  628; 
The  State  of  Alabama,  17  Fed.  Rep.  847;  The 
City  of  Atlanta,  26  Fed.  Rep.  456;  Hood  v.  The 
Lehigh,  43  Fed.  Rep.  597;  The  Albany,  91  Fed. 
Rep.  805  ;  Lawrence  v.  Jones,  1  Ohio  Dec. 
(Reprint)  5,  1  West.  L.  J.  28. 

3.  The  Hammonia,  11  Blatchf.  (U.  S.)  413, 
1 1  Fed.  Cas.  No.  6,007  ;  The  Allianca,  39  Fed. 
Rep.  476;  The  Michigan,  (C.  C.  A.)  63  Fed. 
Rep.  280  ;  The  Zambesi,  3  Can.  Exch.  67. 

4.  Bare  Steerageway. —  The  Dordogne,  10  P. 
D.  6;  The  Zadok,  9  P.  D.  114,  53  L.  J.  Adm.  72, 
50  L.  T.  N.  S.  695,  32  W.  R.  1003,  5  Asp.  M. 
Cas.  252 ;  The  Westphalia,  24  L.  T.  N.  S.  75, 
1  Asp.  M.  Cas.  12;  The  Steamship  Westphalia, 
4  Ben.  (U.  S.)  404,  29  Fed.  Cas.  No.  17,460; 
The  Pottsville,  12  Fed.  Rep.  631. 

5.  The  Ludvig  Holberg,  157  U.  S.  60;  The 
Johns  Hopkins,  13  Fed.  Rep.  185. 

6.  Occasional  Stopping  Necessary.  —  The  Ro- 
setta,  59  L.  T.  N.  C.  342,  6  Asp.  M.  Cas.  310; 
The  Resolution,  60  L.  T.  N.  S.  430,  6  Asp.  M. 
Cas.  363. 

Particular  Speeds  Held  Excessive  under  the  cir- 
cumstances of  the  case  :  —  Three  to  four  miles 
an  hour  against  strong  flood  tide  in  East  river 
after  passing  Corlear's  Hook,  The  Bridgeport, 
7  Blatchf.  (U.  S.)  361,  4  Fed.  Cas.  No.  1,861, 
affirmed  14  Wall.  (U.  S.)  116;  four  to  five 
knots  in  the  Baltic,  The  Magna  Charta,  25  L. 
T.  N.  S.  512;  five  and  one-third  miles  an  hour 
against  the  tide  in  narrow  channel,  The  Luray, 
24  Fed.  Rep.  751  ;  five  to  six  miles  an  hour  at 
entrance  of  Virginia  capes  into  Chesapeake  bay, 
The  Michigan,  63  Fed.  Rep.  280,  25  U.  S.  App. 
1,  reversing  63  Fed.  Rep.  295  ;  near  the  entrance 
to  New  York  harbor,  five  and  a  half  to  six 
knots  an  hour,  The  Martello,  39  Fed.  Rep.  505, 
affirming  34  Fed.  Rep.  71,  affirmed  153  U.  S. 
64 ;  proceeding  to  sea  from  New  York  harbor, 
six  miles  an  hour,  The  Martello,  153  U.  S.  64, 
affirming  39  Fed.  Rep.  505  ;  six  miles  an  hour 
on  Lake  Superior,  The  Alberta,  23  Fed.  Rep. 
807  ;  six  to  seven  miles  an  hour  near  piers  in 
New  York,  The  Albany,  91  Fed.  Rep.  805;  six 
to  eight  miles  an  hour  in  the  track  of  vessels  at 
anchor,  The  City  of  New  York,  8  Blatchf.  (U. 


S.)  194,  6  Fed.  Cas.  No.  2,759;  seven  miles  an 
hour  in  Long  Island  Sound,  The  Rhode  Island, 
17  Fed.  Rep.  554;  seven  miles  an  hour  on  the 
Mississippi  river  near  sharp  turn,  The  Mil- 
waukee, 2  Biss.  (U.  S.)  509,  17  Fed.  Cas.  No. 
9,625  ;  seven  miles  an  hour  surrounded  by  sail 
vessels,  The  Manistee,  7  Biss.  (U.  S.)  35,  16 
Fed.  Cas.  No.  9,028 ;  more  than  seven  knots  in 
open  ocean,  The  Catalonia,  43  Fed.  Rep.  396 ; 
seven  knots  an  hour  in  New  York  harbor,  The 
Orizaba,  57  Fed.  Rep.  247  ;  seven  knots  an  hour, 
about  fifty  miles  off  the  east  end  of  Long  Is- 
land, Leonard  v.  Whitwill,  10  Ben.  (U.  S.) 
638,  15  Fed.  Cas.  No.  8,261  ;  seven  knots  an 
hour  in  dense  fog  in  English  Channel,  The 
Steamship  Westphalia,  4  Ben.  (U.  S.)  404,  29 
Fed.  Cas.  No.  17,460;  seven  knots  an  hour  in 
a  narrow  channel,  The  Yarmouth,  100  Fed. 
Rep.  667  ;  seven  knots  an  hour  at  a  part  of  the 
ocean  greatly  frequented,  The  Pennsylvania, 
23  L.  T.  N.  S.  55  ;  seven  or  eight  miles  an  hour 
on  a  night  so  misty  that  the  ordinary  anchor 
light  can  be  seen  from  the  steamer  not  further 
than  one  hundred  or  two  hundred  yards,  The 
Cambridge  v.  The  Omega,  5  Hughes  (U.  S.) 
487,  4  Fed.  Cas.  No.  2,336  ;  seven  or  eight  miles 
an  hour  in  the  track  of  vessels  bound  in  and 
out,  near  New  York  harbor,  The  Pennsylvania, 
19  Wall.  (U.  S.)  125,  affirming  9  Blatchf.  (U. 
S.)  451,  19  Fed.  Cas.  No.  10,950;  seven  to 
eight  knots  an  hour  off  Point  Judith,  The 
Steamer  Franconia,  4  Ben.  (U.  S.)  181,  9  Fed. 
Cas.  No.  5,049 ;  seven  to  eight  knots  an  hour 
off  Boston  harbor,  The  Steamship  Aleppo,  5 
Ben.  (U.  S.)  554,  1  Fed.  Cas.  No.  157;  seven 
and  one-half  knots  an  hour  near  George's  Bank. 
The  Lepanto,  21  Fed.  Rep.  651  ;  seven  and  one- 
half  knots  an  hour  in  a  crowded  thoroughfare, 
The  Steamship  Louisiana,  2  Ben.  (U.  S.)  371, 
15  Fed.  Cas.  No.  8,537;  eight  miles  an  hour  in 
a  frequented  track,  The  Steamship  City  of 
Panama,  5  Sawy.  (U.  S.)  63,  6  Fed.  Cas.  No. 
2,764 ;  eight  knots  an  hour  in  Delaware  bay, 
McCloskey  v.  Steamship  Achilles,  13  Phila. 
(Pa.)  463,  34  Leg.  Int.  (Pa.)  384,  15  Fed.  Cas. 
No.  8,701  ;  eight  knots  an  hour  in  South  Vine- 
yard channel,  The  Blackstone,  1  Lowell  (U. 
S.)  485,  26  Fed.  Cas.  No.  1.473;  eight  or  nine 
knots  an  hour  in  the  English  Channel.  The 
Westphalia,  24  L.  T.  N.  S.  75,  1  Asp.  M.  Cas. 
12;  eight  to  nine  knots  an  hour  by  tug  and  tow, 
Donnell  v.  Boston  Towboat  Co.,  (C.  C.  A.)  80 
Fed.  Rep.  757  ;  eight  or  nine  knots  an  hour  in 
the  English  Channel,  The  N.  Strong,  (1892) 
P.  ros,  67  L.  T.  N.  S.  299,  7  Asp.  M.  Cas.  194; 
eight  to  nine  knots  an  hour  in  a  frequented 
track  on  the  Atlantic  coast.  The  Steamship 
City  of  Guatemala,  7  Ben.  (U.  S.)  521,  6  Fed. 
Cas.  No.  2,747  ;  eight  to  ten  knots  in  a  fre- 
quented part  of  the  ocean.  The  Niagara,  77 
Fed.  Rep.  329 ;  nine  miles  an  hour  in  the 
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(2)  Excuses.  —  Excessive  speed  by  a  steamer  in  a  fog  is  not  excused  by 
the  fact  that  she  is  under  contract  with  the  government  to  carry  mails  in  a 
specified  time,  with  penalties  for  its  nonperformance,1  nor  is  it  an  excuse  for 
a  dangerous  rate  of  speed  in  a  narrow  thoroughfare  in  a  dense  fog  that  such 
speed  was  necessary  for  the  vessel  to  keep  her  course;2  nor  that  the  vessel 
was  on  a  life-saving  errand,  hastening  towards  what  she  thought  were  cries  of 
distress;3  nor  will  the  courts  sanction  the  custom  for  large  passenger  steamers 
to  run  at  full  speed  in  the  fog  on  the  ground  that  it  is  the  safer  course,  as  the 
greater  the  speed  the  sooner  they  will  pass  through  the  fog  belt.4 

b.  SPEED  OF  SAIL  VESSELS  —  Comparison  Between  Steam  and  Sail.  — Although 
the  reports  of  the  admiralty  courts  are  extremely  fertile  of  cases  turning  upon 
the  proper  speed  of  steamers  in  foggy  weather,  there  is  a  singular  paucity  of 
such  as  deal  with  the  speed  of  sail  vessels.  Such  as  there  are,  however, 
point  to  a  uniformity  of  rule  applicable  to  the  two  classes.5  Though  the 
early  regulations  on  the  subject  of  speed  in  fogs  adopted  in  England  in  1863 
and  in  the  United  States  in  1864  mentioned  steam  vessels  alone,  the  courts 
have  adhered  to  the  early  cases  that  rates  of  speed  which  would  be  considered 
immoderate  for  steamers  are  open  to  like  condemnation  in  the  case  of  sail 
vessels,0  and  a  speed  which  would  be  deemed  excessive  as  regards  duty 
to  other  sail  vessels  would  be  deemed  excessive  as  to  an  approaching  ste-am 
vessel.7    The  present  rules  as  to  moderate  speed  in  fog  or  thick  weather  are 


vicinity  of  the  entrance  to  Chicago  harbor,  The 
Peshtigo,  25  Fed.  Rep.  488  ;  nine  knots  an  hour 
in  the  path  of  other  vessels,  Prescott  v.  U.  S., 
19  Ct.  CI.  684;  nine  and  a  half  knots  an  hour 
at  sea,  The  Steamer  Hansa,  5  Ben.  (U.  S.) 
501,  11  Fed.  Cas.  No.  6,037;  nine  to  ten  knots 
an  hour  off  Delaware  capes,  The  James  Adger, 
3  Blatchf.  (U.  S.)  515,  13  Fed.  Cas.  No.  7,188, 
affirming  23  Fed.  Cas.  No.  14,074a;  nine  to  ten 
knots  near  Nantucket  Shoals  light  ship,  The 
Cheruskia,  92  Fed.  Rep.  683  ;  nine  to  ten  knots 
an  hour  in  frequented  part  of  the  ocean,  The 
Niagara,  77  Fed.  Rep.  329,  affirmed  84  Fed. 
Rep.  902,  ss  U.  S.  App.  445  ;  nine  or  ten  knots 
an  hour  at  any  time  or  place,  The  Columbian, 
91  Fed.  Rep.  801  ;  ten  miles  an  hour  near 
the  breakwater  off  Newport,  The  Steamboat 
Bristol,  6  Ben.  (U.  S.)  477,  4  Fed.  Cas.  No. 
1,891  ;  ten  knots  an  hour  near  the  entrance  to 
New  York  harbor,  La  Normandie,  58  Fed. 
Rep.  427,  14  U.  S.  App.  655,  affirming  43  Fed. 
Rep.  151  ;  ten  knots  off  the  Grand  Banks,  The 
Fulda,  52  Fed.  Rep.  400  ;  ten  and  a  half  knots 
in  mid-ocean,  The  Marathon  v.  The  Andrew 
Plicks,  24  Fed.  Rep.  653  ;  ten  to  twelve  miles  an 
hour  in  the  path  of  commerce,  The  Arthur 
Orr,  69  Fed.  Rep.  350;  see  also  The  Trave,  35 
U.  S.  App.  321  ;  ten  miles  an  hour  down  the 
Ohio  river,  The  Morning  Star,  4  Biss.  (U.  S.) 
62,  17  Fed.  Cas.  No.  9,817;  twelve  and  a  half 
knots  in  mid-ocean,  The  Europa,  14  Jur.  627; 
thirteen  knots  an  hour  in  the  track  of  coast- 
wise vessels,  The  Columbia,  104  Fed.  Rep.  105  ; 
fifteen  miles  an  hour  in  Long  Island  sound, 
The  Rhode  Island,  17  Fed.  Rep.  554;  fifteen 
miles  an  hour  through  anchorage  grounds,  The 
Laurence,  54  Fed.  Rep.  542,  8  U.  S.  App.  312; 
fifteen  miles  an  hour  in  Long  Island  sound, 
McCready  v.  Goldsmith,  18  How.  (U.  S.)  89, 
affirming  The  Bay  State,  11  N.  Y.  Leg.  Obs. 
297,  2  Fed.  Cas.  No.  1,150,  reversing  Abb.  Adm. 
235,  2  Fed.  Cas.  No.  1,148;  sixteen  to  seven- 
teen knots  per  hour  on  Long  Island  sound, 
The  Bay  State,  3  Fed.  Cas.  No.  1,150;  sixteen 
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to  nineteen  knots  an  hour  in  the  track  of  ves- 
sels within  twelve  miles  of  New  York  harbor, 
The  Umbria,  166  U.  S.  404;  seventeen  miles  an 
hour  along  a  track  frequented  by  sailing  vessels, 
The  Northern  Indiana,  3  Blatchf.  (U.  S.)  92, 
18  Fed.  Cas.  No.  10,320. 

Particular  Speeds  Held  Not  Excessive.  —  Four 
and  three-fourth  miles  an  hour  with  the  tide 
barely  sufficient  for  steerage  way,  The  Luray. 
24  Fed.  Rep.  751  ;  four  or  five  miles  an  hour, 
half  usual  speed  in  open  ocean,  The  Lorenzo 
D.  Baker,  24  Fed.  Rep.  814. 

1.  Contract  to  Carry  Mails  No  Excuse.  —  The 
Northern  Indiana,  3  Blatchf.  (U.  S.)  92,  18  Fed. 
Cas.  No.  10,320;  The  James  Adger,  3  Blatchf. 
(U.  S.)  515,  13  Fed.  Cas.  No.  7,188,  affirming 
Tobin  v.  Walkinshaw,  McAH  (U.  S.J  186,  23 
Fed.  Cas.  No.  14,070a. 

2.  Speed  Necessary  to  Keep  Steerageway  and 
Course. —The  H.  F.  Dimock,  (C.  C.  A.)  77 
Fed.  Rep.  226. 

It  is  no  excuse  for  maintaining  a  speed  of 
sixteen  miles  an  hour  on  Long  Island  sound,  at 
night,  in  a  dense  fog,  that  if  the  steamer  was 
not  run  at  such  speed  she  would  be  so  deflected 
from  her  course  that  her  pilots  would  not  be 
able  to  find  their  way  from  lighthouse  to  light- 
house. The  Bristol,  10  Blatchf.  (U.  S.)  537, 
4  Fed.  Cas.  No.  1,892. 

3.  Life-saving  Errand.  —  The  Nacoochee,  137 
U.  S.  338. 

4.  Custom.  —  The  Umbria,  166  U.  S.  404; 
Clare  v.  Providence,  etc.,  Steam  Ship  Co..  20 
Fed.  Rep.  535. 

5.  Speed  of  Sail  Vessels.  —  The  Chattahoochse, 
173  U.  S.  544. 

6.  The  Virgil,  2  W.  Rob.  201  ;  The  Itinerant. 
2  W.  Rob.  236;  The  Victoria,  3  W.  Rob.  49; 
The  Pepperell,  Swabey  12;  The  Brig  Morning 
Light,  2  Wall.  (U.  S.)  550  ;  Alliance  Ins.  Co.  v. 
The  Ship  Chancellor,  4  Ben.  (U.  S.)  160:  The 
Johns  Hopkins,  13  Fed.  Rep.  185  ;  The  Rhode 
Island,  17  Fed.  Rep.  554. 

7.  The  Rhode  Island,  17  Fed.  Rep.  554. 
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made  obligatory  on  "  every  vessel."  However,  it  cannot  be  said  that  mod- 
erate speed  is  absolutely  the  same  as  to  steam  and  sail  vessels,  for  what  might 
be  an  immoderate  speed  for  a  steam  vessel  may  be  a  necessary  speed  for  a 
sail  vessel  to  enable  her  to  keep  her  steerageway  and  to  tack,  wear,  and 
handle  her  as  occasion  requires,  and  such  speed  is  not  immoderate,1  though 
it  may  be  the  vessel's  full  speed  in  the  then  condition  of  wind  and  tide.2 
But  vessels,  when  navigating  in  a  dense  fog  in  a  frequented  track,  have  been 
condemned  for  a  speed  greater  than  was  necessary  to  keep  command.3 

No  Absolute  Rule  Can  Be  Extracted  from  the  Cases  as  to  what  is  moderate  speed,  SO 
much  depends  on  the  density  of  the  fog,  the  chance  of  meeting  other  vessels 
in  the  neighborhood,  and  the  ability  of  the  vessel  to  manceuvre.4 

c.  Change  OF  COURSE.  —  While  there  are  cases  holding,  and  some 
expressions  of  the  court  to  the  effect,  that  a  change  of  the  helm,  in  ignorance 
of  the  exact  position  and  course  of  an  approaching  vessel,  is  a  fault,5  there  is 
no  rigid  rule  that  neither  vessel  shall  change  her  helm  until  the  signals  or  a 
sight  of  the  other  give  a  clear  indication  of  her  course  and  direction.  Each 
case  must  depend  upon  its  own  circumstances  which  might  afford  reasonable 
ground  for  believing  what  the  direction  must  be.6  Where  the  apparent 
direction  of  the  sound  of  a  steamer's  fog  whistle  is  broad  off  either  bow,  a 
change  of  course  so  as  to  steer  away  from  it  is  not  a  fault.7  But  a  steamer 
should  never  make  a  radical  change  of  course  when  the  fog  signal  is  heard 
nearly  ahead,8  nor  should  she  change  her  course  to  the  wrong  side  of  the 
channel,9  or  so  as  to  cross  the  bows  of  the  other  vessel,10  or  so  as  to  pass  in 
violation  of  the  rules.11 

1.  The  Elysia,  4  Asp.  M.  Cas.  540 ;  The  N. 
Strong,  (1892)  P.  D.  105;  The  Martello,  39 
Fed.  Rep.  505,  affirming  34  Fed.  Rep.  71, 
affirmed  153  U.  S.  64. 

2.  The  Elysia,  46  L.  T.  N.  S.  840. 

3.  The  Beta,  9  P-  D.  134,  51  L.  T.  N.  S.  154, 
33  W.  R.  190,  s  Asp.  M.  Cas.  276 ;  The  Zadok, 
9  P.  D.  114;  The  Virgil,  2  W.  Rob.  201. 

4.  The  Elysia,  46  L.  T.  N.  S.  840 ;  The  Beta, 
9  P.  D.  134;  The  Chattahoochee,  173  U.  S.  548. 

Particular  Instances  of  Immoderate  Speed.  — 
Five  knots  an  hour  in  a  frequented  part  of  the 
English  channel,  The  Zadok,  9  P.  D.  114,  53 
L.  J.  Adm.  72,  50  L.  T.  N.  S.  695,  32  W.  R. 
1003,  s  Asp.  M.  Cas.  252 ;  six  knots  an  hour 
off  Cape  Cod,  The  Wyanoke,  40  Fed.  Rep.  702 ; 
six  knots  off  Cape  Charles,  The  Harold,  84 
Fed.  Rep.  700  ;  six  to  seven  miles  an  hour  in  a 
fairway,  The  Attila,  Cook's  Cas.  196,  cited  in 
The  Chattahoochee,  173  U.  S.  546;  six  and  a 
half  knots  over  fishing  ground,  The  Pepperell, 
Swabey  12;  seven  miles  an  hour  off  Cape  Cod, 
The  Chattahoochee,  74  Fed.  Rep.  899,  33  U.  S. 
App.  510,  affirmed  173  U.  S.  540;  seven  knots 
in  Long  Island  sound  in  dense  fog,  The  Rhode 
Island,  17  Fed.  Rep.  554;  eight  to  ten  knots  off 
Cape  Cod,  The  Johns  Hopkins,  13  F«d.  Rep. 
185. 

Speeds  Held  Not  Immoderate.  —  Four  or  five 
miles  an  hour  in  much-frequented  waters.  The 
Mount  Hope,  79  Fed.  Rep.  119,  affirmed  84  Fed. 
Rep.  910,  50  U.  S.  App.  282. 

Inevitable  Accident.  —  Collision  held  an  in- 
evitable accident  though  vessel  was  under  full 
sail.  The  Itinerant,  2  W.  Rob.  236;  The  Ebe- 
nezer,  2  W.  Rob.  206. 

5.  Change  of  Course  —  England.  —  The  James 
Watt,  2  W.  Rob.  270;  The  Resolution,  6  Asp. 
M.  Cas.  363. 

Canada.  —  The  Lome,  2  Stuart  Adm.  (L.  C.) 
177. 
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United  States.  —  The  Fountain  City,  22  U.  S. 
App.  301  ;  The  City  of  New  York,  147  U.  S.  85  ; 
The  Umbria,  166  U.  S.  410;  The  Sea  Gull,  23 
Wall.  (U.  S.)  175;  The  Steamer  Western  Me- 
tropolis, 2  Ben.  (U.  S.)  402;  The  Franconia,  4 
Ben.  (U.  S.)  181,  9  Fed.  Cas.  No.  5,049;  The 
Steamer  Hammonia,  4  Ben.  (U.  S.)  522  ;  The 
Northern  Indiana,  3  Blatchf.  (U.  S.)  92;  The 
James  Adger,  3  Blatchf.  (U.  S.)  515,  13  Fed. 
Cas.  No.  7,188,  affirming  23  Fed.  Cas.  No. 
14,074a;  The  Steamship  Louisiana,  2  Ben.  (U. 
S.)  371,  1 5  Fed.  Cas.  No.  8,537;  The  Alberta, 
23  Fed.  Rep.  807  ;  The  North  Star,  43  Fed.  Rep. 
807  ;  The  Arthur  Orr,  69  Fed.  Rep.  350. 

6.  The  Steamship  Vindomora  v.  Lamb,  (1891) 
A.  C.  1,  63  L.  T.  N.  S.  749,  6  Asp.  M.  Cas.  569, 
affirming  14  P.  D.  172;  The  Umbria,  166  U.  S. 
404,  reversing  (C.  C.  A.)  53  Fed.  Rep.  288;  The 
Alene,  74  Fed.  Rep.  268. 

7.  The  Steamship  Vindomora  v.  Lamb,  (189O 
A.  C.  1,  63  L.  T.  N.  S.  749,  6  Asp.  M.  Cas.  569, 
affirming  14  P.  D.  172;  The  Lepanto,  21  Fed. 
Rep.  651  ;  The  City  of  Atlanta,  26  Fed.  Rep. 
456. 

And  so  where  the  whistle  of  an  approaching 
steamer  was  heard  off  the  port  bow,  the  court 
refused  to  hold  the  other  vessel  in  fault  for 
porting  her  helm  two  points,  the  effect  of  which 
would  be  to  give  the  former  more  room.  The 
Umbria,  166  U.  S.  404. 

8.  The  Britannic,  39  Fed.  Rep.  395  :  Tke 
Wyanoke,  40  Fed.  Rep.  702;  The  Arthur  Orr, 
69  Fed.  Rep.  350;  The  Yarmouth,  100  Fed.  Rep. 
667. 

9.  The  Willamette.  (C.  C.  A.)  70  Fed.  Rep. 
874,  affirming  59  Fed.  Rep.  797  ;  The  Newport 
News,  (C.  C.  A.)  105  Fed.  Rep.  389. 

10.  The  North  Star,  62  Fed.  Rep.  71,  22  U.  S. 
App.  242,  affirming  43  Fed.  Rep.  807. 

11.  Bradley  v.  The  John  Pridgeon,  Jr.,  38 
Fed.  Rep.  261. 
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In  the  Case  of  a  Sail  Vessel,  though  the  bearing  of  an  approaching  steamer,  as 
ascertained  by  her  signals  through  a  fog,  does  not  perceptibly  change,  the 
sail  vessel  is  under  no  obligation  to  depart  from  the  rule  requiring  her  to  keep 
her  course,1  unless  the  circumstances  are  such  as  to  bring  the  case  within  the 
rule  that  where  the  privileged  vessel  finds  herself  so  close  that  collision  cannot 
be  avoided  by  the  action  of  the  giving-way  vessel  alone,  she  also  shall  take 
such  action  as  will  aid  to  avert  collision.2  This  rule  applies  where  an 
approaching  steamer  has  given  a  three-whistle  signal,  indicating  that  she  is 
backing  her  engines.3 

d.  Duty  to  Slacken  Speed,  Stop,  or  Reverse  on  Hearing  Fog  Sig- 
nals —  (i)  General  Rule.  —  While  all  vessels  must  go  at  a  moderate  speed  in 
a  fog,  a  further  duty  is  imposed  upon  steamers,  when  hearing  the  fog  signals 
of  an  approaching  vessel,  to  slacken  speed  or  to  stop  or  reverse,  as  the  circum- 
stances may  indicate  is  necessary  to  avoid  a  collision.4  And  this  rule  of  the 
maritime  law  has  been  incorporated  into  the  International  Rule  providing 
that  a  steam  vessel  hearing,  apparently  bearing  forward  of  her  beam,  the  fog 
signal  of  a  vessel  the  position  of  which  is  not  ascertained,  shall,  so  far  as  the 
circumstances  of  the  case  admit,  stop  her  engines,  and  then  navigate  with 
caution  until  danger  of  collision  is  over.5  The  duty  of  the  steamer  to  stop 
and  reverse  must  depend,  not  upon  the  result  of  the  whole  facts  as  they 
subsequently  appear,  but  upon  the  master's  observations  of  the  fog  signals  of 
the  other  vessel,  and  the  indications  of  her  position  and  course  relatively  to 
his  own  vessel  which  these  observations  ought  to  have  conveyed  to  a  prudent 
seaman  of  ordinary  skill.0 

(2)  Fog  Signal  Heard  Astern. — A  steamer  is  under  no  obligation  to 
slacken  speed  or  to  stop  and  reverse  where  a  fog  signal  is  heard  astern  or  on 
either  beam.7 

(3)  F°S  Signal  Heard  Ahead  or  Abeam.  —  Just  at  what  point  the  steamer, 
on  hearing  another's  whistle  ahead  or  on  either  bow,  is  bound  to  stop  and 
reverse,  or  how  the  master  is  to  know  whether  that  is  "  necessary  "  under  the 
rule,  is,  to  some  extent,  doubtless,  a  question  of  practical  judgment.8  A 
steamer  is  not  bound  to  stop  and  reverse  at  once,  without  reference  to  how 
distant  the  whistle  may  be  or  may  appear  to  be.  Where  the  whistle  is  cer- 
tainly distant,  and  no  danger  can  be  incurred  by  delay,  immediate  stopping 

1.  In  the  Case  of  a  Sail  Vessel.  —  The  Black-  62  Fed.  Rep.  71,  22  U.  S.  App.  242,  modifying 

stone,  1  Lowell  (U.  S.)  485,  26  Fed.  Cas.  No.  43  Fed.  Rep.  807. 

1,473;  La  Normandie,  (C.  C.  A.)  58  Fed.  Rep.         7.  Fog  Signal  Heard  Astern. — The  Ebor,  n 

427,  affirming  43  Fed.  Rep.  151.  P.  D.  27. 

2.  Art.  2i,  International  Rules.  8.  Fog  Signals  Heard  Ahead  or  Abeam.  — "  If 

3.  In  such  case  the  sail  vessel  was  held  in  the  sound  of  a  ship  is  on  either  bow,  then  the 
fault  for  failure  to  luff,  though  the  steamer  was  ship  hearing  that  sound  ought  to  be  brought  to  a 
not  then  in  sight.  The  Patria,  ,(C.  C.  A.)  107  moderate  speed,  though  the  sound  be  apparently 
Fed.  Rep.  160.  distant.    But  if  the  whistle  is  ahead,  it  then 

See  also  supra,  this  title,  Steam  and  Sail  becomes  necessary  to  take  extreme  precautions, 

Vessels  —  Duty  of  Sail  Vessel  to  Keep  Her  for  every  half  minute  is  bringing  the  two  vessels 

Course.  closer  together,  and  is  causing  a  probability  of 

4.  Duty  to  Slacken  Speed,  Stop,  or  Reverse.  —  danger.  When  the  whistle  sounds  ahead,  the 
The  City  of  Atlanta,  26  Fed.  Rep.  456 ;  The  person  in  charge  of  the  vessel  which  hears  it 
Grenadier  v.  The  August  Korff,  74  Fed.  Rep.  should  act  sooner  than  if  the  whistle  is  heard 
974.  from  any  other  quarter.    But  supposing  it  is 

Where  the  fog  horn  of  a  sailing  vessel  was  ahead,  or  on  either  bow,  then  the  question  is 

heard  nearly  ahead,  and  the  steamer  proceeded  whether  the  officer  has  a  right  to  wait  until  he 

on  her  course  without  stopping  or  reversing  hears  a  second  whistle.    It  seems  to  me  that 

until  the  said  vessel  hove  in  sight,  she  was  held  if  it  is  ahead  he  ought  not  to  wait  at  all.    If  it 

in  fault  for  the  resulting  collision.    The  Love  is  on  either  bow,  and  apparently  at  a  consider- 

Bird,  6  P.  D.  80.  able  distance,  he  may  possibly,  though  I  doubt 

5.  Art.  16,  International  Rules.  it,  wait  till  he  hears  the  second  whistle.    If  the 

6.  The  Knarwater,  63  L.  J.  Adm.  65,  6  Re-  second  whistle  is  nearer,  the  position  is  clear: 
ports  784 ;  The  Steamship  Lebanon  v.  The  he  should  stop,  and  keep  his  vessel  in  hand,  so 
Steamship  Ceto,  14  App.  Cas.  670;  The  State  that  he  can  do  anything  in  a  moment."  Lord 
of  Alabama,  17  Fed.  Rep.  853;  The  North  Star,  Esher  in  The  Ebor,  11  P.  D.  25. 
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is  not  necessary.1  But  if  it  be  near  or  appear  to  be  near,  she  is  bound  at  her 
peril  to  stop  and  reverse  at  once.a  If  the  distance  is  uncertain,  she  must  at 
once  slacken  speed,  and  if  the  location  is  uncertain  and  the  vessels  are  near, 
she  must  at  once  stop  and  reverse  until  the  course  and  speed  of  the  other 
vessel  can  be  determined.3  And  where  whistles  are  repeated  indicating  that 
the  vessels  are  approaching  near  each  other,  it  is  the  duty  of  the  steamer  not 
only  to  stop  her  engines,  but  to  reverse,4  unless  the  whistle  of  the  other 
clearly  indicates  that  she  is  upon  a  course  that  will  allow  her  to  pass  clear 
without  involving  risk  of  collision,5  or  unless  there  are  circumstances  which 


1.  Distance  Material.  —  Morton  v.  Hutchin- 
son, L.  R.  4  P.  C.  529  ;  The  Ebor,  1 1  P.  D.  25  ; 
The  Umbria,  166  U.  S.  413;  The  Ludvig  Hol- 
berg,  157  U.  S.  68. 

2.  England.  — The  Kirby  Hall,  8  P.  D.  71,  52 
L.  J.  Adm.  31,  48  L.  T.  N.  S.  797,  31  W.  R.  658, 

5  Asp.  M.  Cas.  90 ;  Morton  v.  Hutchinson,  L.  R. 
4  P.  C.  529- 

Canada.  —  The  Heather  Belle,  3  Can.  Exch. 
40. 

United  States.  —  Leonard  v.  The  Whitwill,  10 
Ben.  (U.  S.)  638,  15  Fed.  Cas.  No.  8,261  ;  The 
Steamboat  Matteawan,  4  Ben.  (U.  S.)  106,  16 
Fed.  Cas.  No.  9,283  ;  The  Lepanto,  21  Fed.  Rep. 
651;  The  Pottsville,  24  Fed.  Rep.  655;  The 
Britannic,  39  Fed.  Rep.  395. 

In  The  City  of  New  York,  147  U.  S.  72,  it 
was  held  that  a  steamer  proceeding  at  her  usual 
speed,  upon  hearing  the  fog  horn  of  a  bark 
only  one  point  on  her  starboard  bow,  should  at 
once  have  checked  her  speed,  and  if  the  sound 
indicated  that  the  approaching  vessel  was  near, 
should  have  stopped  or  reversed  until  the  sound 
was  definitely  located  or  the  vessels  came  in 
sight  of  each  other. 

In  the  case  of  The  Hypodame,  6  Wall.  (U.  S.) 
216,  a  steamer  proceeding  at  the  rate  of  six  to 
eight  miles  an  hour  heard  a  hail  ahead  from  a 
vessel  exhibiting  no  light,  and  immediately 
slowed  her  engines  and  then  stopped.  She  was 
held  to  have  been  in  fault  for  not  instantly 
stopping  and  reversing  her  engines. 

In  The  Martello,  153  U.  S.  64,  a  steamer  leav- 
ing the  port  of  New  York  in  a  dense  fog,  at  a 
speed  of  five  to  six  miles  an  hour,  heard  a  blast 
from  a  fog  horn  on  her  starboard  bow,  indicat- 
ing that  a  vessel  was  approaching  from  a  di- 
rection which  might  take  her  across  the  steam- 
er's bow,  and  was  held  to  have  been  in  fault  for 
not  at  once  stopping,  until  by  repeated  blasts  of 
the  horn  she  could  assure  herself  of  the  exact 
bearing,  speed,  and  course  of  the  approaching 
vessel. 

3.  In  Case  of  Uncertainty  —  England.  —  The 
Kirby  Hall,  8  P.  D.  71  ;  The  Dordogne,  10  P.  D. 

6  ;  The  Rosetta,  59  L.  T.  N.  S.  342,  6  Asp.  M. 
Cas.  310. 

United  States.  —  The  City  of  New  York,  1 
U.  S.  App.  77,  35  Fed.  Rep.  604  ;  Peck  v.  Sander- 
son, 17  How.  (U.  S.I  178;  The  Steamer  Louis- 
iana v.  Fisher,  21  How.  (U.  S.)  1  ;  The  Teu- 
tonia,  23  Wall.  (U.  S.)  77;  Alexandre  v. 
Machan,  147  U.  S.  72,  note,  affirming  15  Fed. 
Rep.  624  ;  The  Anna  v.  The  Golden  Horn,  36 
Leg.  Int.  (Pa.)  294,  1  Fed.  Cas.  No.  403; 
The  Steamer  Magnolia,  3  Am.  L.  Reg.  465,  16 
Fed.  Cas.  No.  8,958,  affirmed  18  How.  (U.  S.) 
463;  The  Northern  Indiana,  3  Blatchf.  (U.  S.) 
92,  18  Fed.  Cas.  No.  10,320;  Wallamet  R.  T. 
Co,  v.  Oregon  S.  N.  Co.,  9  Chicago  Leg.  N.  73, 


29  Fed.  Cas.  No.  17,106  ;  Ward  v.  The  Ogdens- 
burgh,  5  McLean  (U.  S.)  622,  Newb.  Adm.  139, 
29  Fed.  Cas.  No.  17,158;  Bunge  v.  The  Steam- 
ship Utopia,  1  Fed.  Rep.  892  ;  The  City  of  New 
York,  15  Fed.  Rep.  624;  The  State  of  Alabama, 
17  Fed.  Rep.  853;  The  Alberta,  23  Fed.  Rep. 
813;  Bradley  v.  The  John  Pridgeon,  Jr.,  38  Fed. 
Rep.  261  ;  The  George  E.  Starr,  47  Fed.  Rep. 
749;  The  Fountain  City,  62  Fed.  Rep.  87,  22 
U.  S.  App.  301  ;  The  Flyer,  62  Fed.  Rep.  615; 
The  North  Star,  62  Fed.  Rep.  71,  22  U.  S.  App.. 
242. 

4.  Signals  Indicating  Near  Approach  —  Eng- 
land. —  The  Steamship  Lebanon  v.  The  Steam- 
ship Ceto,  14  App.  Cas.  670;  The  Dordogne,  10 
P.  D.  6,  54  L.  J.  P.  29,  51  L.  T.  N.  S.  650,  33 
W.  R.  360,  5  Asp.  M.  Cas.  328 ;  The  John  Mc- 
Intyre,  9  P.  D.  135,  53  L.J.  Adm.  115,  51  L.  T. 
N.  S.  185,  33  W.  R.  190,  5  Asp.  M.  Cas.  278; 
The  Frankland,  9  Moo.  P.  C.  C.  N.  S.  365,  L. 
R.  4  P.  C.  529,  27  L.  T.  N.  S.  633,  1  Asp.  M. 
Cas.  489 ;  The  Rossgull,  24  Sc.  Sess.  Cas.  (4th 
ser.)  993;  Bibby  v.  Leetham,  (1894)  A.  C.  i, 
63  L.  J.  Adm.  80. 

United  States.  —  The  Steam  Ferry-Boat  D.  S. 
Gregory,  7  Ben.  (U.  S.)  499,  7  Fed.  Cas.  No. 
4,ioi,  16  Blatchf.  (U.  S.)  542,  7  Fed.  Cas.  No. 
4,103;  The  City  of  Atlanta,  26  Fed.  Rep.  456; 
The  Stamford,  27  Fed.  Rep.  227  ;  The  Midland, 
48  Fed.  Rep.  331  ;  Fabre  v.  Cunard  Steamship 
Co.,  53  Fed.  Rep.  288,  1  U.  S.  App.  614,  re- 
versing 40  Fed.  Rep.  893  ;  The  Parthian,  55  Fed. 
Rep.  426,  5  U.  S.  App.  314,  reversing  48  Fed. 
Rep.  175;  The  Phoenix,  58  Fed.  Rep.  927,  20 
U.  S.  App.  127,  affirming  50  Fed.  Rep.  330;  The 
Kate  Butteroni,  59  Fed.  Rep.  494,  20  U.  S.  App. 
217;  The  Nymphaea,  84  Ped.  Rep.  711  ;  The  St. 
Louis,  98  Fed.  Rep.  750,  39  C.  C.  A.  261  ;  The 
Hanson  H.  Keyes,  107  Fed.  Rep.  537. 

"  We  certainly  do  not  wish  to  be  understood 
as  holding  that  it  is  necessary  for  a  steamer  to 
stop  the  moment  she  hears  a  whistle  ahead  of 
her  in  a  fog,  though  it  be  directly  ahead.  Un- 
der such  circumstances  she  may  proceed  at  a  re- 
duced rate  of  speed ;  but  if  the  whistle  be  re- 
peated two  or  three  times,  and  appears  to  be 
drawing  nearer,  the  authorities  generally  hold 
that,  if  the  fog  be  dense,  prudent  navigation  re- 
quires that  she  shall  stop  her  engines  and  drift 
ahead,  until  the  approaching  steamer  comes  in 
sight,  or  her  whistles  indicate  that  the  two  ves- 
sels are  well  clear  of  each  other."  Brown,  J.. 
The  Umbria,  166  U.  S.  413. 

6.  The  Steamship  Lebanon  v.  The  Steamship 
Ceto,  14  App.  Cas.  670;  The  George  E.  Starr, 
47  Fed.  Rep.  749. 

"  Of  course  there  is  a  point  depending  upon 
the  number,  distinctness,  and  apparent  position 
of  the  approaching  signals,  beyond  which  pre- 
cautions are  unnecessary  and  the  master  has  the 
989  Volume  XXV. 


Narrow  Channels,  Kivers,  SHIPS  AND  SHIPPING. 


Harbors,  and  Canals. 


make  it  impossible  or  dangerous  to  stop  and  reverse  the  engines.1 

(4)  Starting  Ahead.  —  A  steamer  which  has  slowed  down  on  hearing  the 
fog  whistle  of  another  vessel  nearly  ahead  is  in  fault  where  she  starts  again  at 
full  speed  on  the  supposition  that  the  danger  is  passed,  before  the  position  and 
course  of  the  other  vessel  are  known.2 

(5)  Starboard-hand  Rule.  —  The  starboard-hand  rule  contemplates  navi- 
gation under  ordinary  circumstances  where  the  vessels  can  see  each  other 
and  thus  ascertain  their  respective  courses;  it  does  not  apply  where  vessels 
are  enveloped  in  a  dense  fog,  unable  to  see  each  other,  or  to  ascertain  their 
respective  locations  and  bearings.3 

XIV.  Narrow  Channels,  Rivers,  Harbors,  and  Canals  —  1.  Narrow  Chan- 
nels—  a.  Channel  Defined.  — The  term  "  channel  "  is  properly  applied  to 
the  portion  of  the  bed  of  the  river  or  canal  which  furnishes  uninterruptedly 
through  its  course  the  deepest  water.4 

b.  Obstructing  Channel.5  —  Each  vessel  has  an  equal  right  to  the 
reasonable  use  of  public  navigable  waters,6  and  narrow  channels  should  not  be 
unnecessarily  obstructed  so  as  to  prevent  even  temporarily  the  passage  of 
other  vessels.7  Thus,  a  tug  has  no  right  to  obstruct  a  channel  with  a  long 
and  unwieldy  tow.8  And  a  vessel  working  at  another  vessel  aground  in  a 
narrow  channel  must  give  way  to  permit  approaching  vessels  to  pass.9  So  a 
vessel  using  a  warp  across  a  channel  must  watch  for  the  approach  of  other 
vessels  and  be  ready  to  lower  it  to  permit  them  to  pass.10 

Rafts.  —  It  is  not  unlawful  to  tow  logs  in  rafts  on  navigable  streams.  The 
legislation  and  the  course  of  judicial  decision  in  this  country  recognize  such 
use  of  navigable  waters  as  proper  and  as  of  right.11  But  such  right  must  be 
exercised  with  due  regard  to  the  rights  of  others  and  to  the  general  usages 
and  customs  of  navigation  and  commerce  on  such  waters.12  And  a  raft  which 
has  been  broken  and  has  become  unmanageable  is  an  unlawful  obstruction.13 

c.  Precautions  Necessary.  —  Easy  and  cautious  movements  are  the 


right  to  assume  that  he  has  shaken  off  the  other 
vessel."    Brown,  J.,  in  The  Umbria,  166  U.  S. 

409. 

1.  The  Steamship  Lebanon  v.  The  Steamship 
Ceto,  14  App.  Cas.  670,  62  L.  T.  N.  S.  1,6  Asp. 
M.  Cas.  479. 

2.  Starting  Ahead.  —  Hovey  v.  The  Francis 
Skiddy,  12  Fed.  Cas.  No. -6,741;  The  Wyanoke, 
40  Fed.  Rep.  702  ;  The  Iberia,  40  Fed.  Rep.  893  ; 
Fabre  v.  Cunard  Steamship  Co.,  53  Fed.  Rep. 
288,  1  U.  S.  App.  614. 

The  vessel  need  not  necessarily  continue  to 
keep  her  engines  stopped,  but  only  sufficiently 
to  diminish  her  way,  and  when  she  is  beginning 
to  lose  steerageway,  then,  and  only  then,  may 
she  put  them  on  again,  but  as  slowly  as  possible. 
The  Rosetta,  59  L.  T.  N.  S.  342,  6  Asp.  M.  Cas. 
310. 

3.  Starboard-hand  Rule.  —  The  D.  S.  Greg- 
ory, 7  Ben.  (U.  S.)  499,  7  Fed.  Cas.  No.  4,101, 
affirmed  16  Blatchf.  (U.  S.)  542,  7  Fed.  Cas. 
No.  4,103  ;  The  Grenadier  v.  The  August  Korff, 
74  Fed.  Rep.  974. 

4.  Channel  Denned. —  The  Sarah,  (C.  C.  A.) 
52  Fed.  Rep.  235. 

Narrow  Channels.  —  Particular  channels  have 
been  held  to  be  narrow  channels  or  otherwise  in 
the  following  cases  :  Scicluna  v.  Stevenson,  8 
App.  Cas.  549 ;  The  Birksgate,  58  L.  J.  P.  C. 
101  ;  The  Leverington.  n  P.  D.  117;  The  Min- 
nie, (1894)  P.  336;  The  Oporto,  8  Asp.  M.  Cas. 
213;  The  Maeander,  1  Moo.  P.  C.  C.  N.  S.  63; 
The  Sinnott  v.  The  Steamboat  Dresden,  Newb. 
Adm.  474,  22  Fed.  Cas.  No.  12,908;  Donnell  v. 
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Boston  Tow  boat  Co.,  (C.  C.  A.)  89  Fed.  Rep. 

762. 

5.  Obstructing  Channel  by  anchored  or  moored 
vessels.  See  supra,  this  title,  Vessels  at  Rest, 
at  Anchor  or  at  Wharves. 

6.  Obstructing  Navigation.  —  See    the  title 

Navigable  Waters,  vol.  21,  p.  424. 

7.  St.  Louis,  etc.,  Transp.  Co.  v.  U.  S.,  33  Ct. 
CI.  251. 

8.  Unwieldy  Tow.  —  Hern  v.  The  Anthracite, 
12  Fed.  Cas.  No.  6,412  ;  The  Clyde,  49  Fed.  Rep. 
762  ;  The  Carl  Gustaf,(C.  C.  A.)  53  Fed.  Rep.  846. 

9.  Working  at  Vessel  Aground.  —  The  Napo- 
leon, Brown  Adm.  32  ;  Thomas  A.  Scott,  Brown 
Adm.  503;  The  Cherokee,  15  Fed.  Rep.  119. 

The  approaching  vessel  has  a  right  to  rely 
upon  the  other's  observance  of  this  duty,  and 
the  same  precautions  are  not  demanded  of  the 
approaching  vessel  as  would  be  if  no  such  obli- 
gation existed.  The  Napoleon,  Brown  Adm.  32, 
17  Fed.  Cas.  No.  10.014. 

10.  Warp  Across  Channel. — See  supra,  this 
title,  Vessels  at  Rest,  at  Anchor  or  at  Wharves. 

11.  Rafts. —  The  David  Morris,  Brown  Adm. 
274 ;  Lallande  v.  The  Steamboat  C.  D.  Jr., 
Newb.  Adm.  501  ;  U.  S.  v.  One  Raft  Timber,  13 
Fed.  Rep.  796;  Muntz  v.  A  Raft  Timber,  15 
Fed.  Rep.  557;  The  F.  &  P.  M.  No.  2,  36  Fed. 
Rep.  264;  The  Henry  Buck,  38  Fed.  Rep.  611  ; 
Seabrook  v.  A  Raft  Railroad  Cross-Ties,  40  Fed. 
Rep.  596  ;  The  Miranda,  40  Fed.  Rep.  533  ;  The 
Athabasca,  45  Fed.  Rep.  654. 

12.  The  Athabasca,  45  Fed.  Rep.  654. 

13.  Benham  v.  The  Niagara,  44  Fed.  Rep.  775. 
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rule  in  the  navigation  of  narrow  channels.1  A  vessel  should  not  attempt  to 
pass  another  unless  it  is  apparent  that  she  can  do  so  without  injury.8  She  is 
bound  to  take  into  consideration  all  contingencies  of  the  navigation,3  the 
liability  to  sheer,4  and  the  effect  of  the  tide.5  And  she  must  be  ready 
to  stop  and  reverse  when  danger  of  collision  becomes  apparent.6  She 
should  not  assent  to  the  proposal  of  another  vessel  for  a  dangerous 
manoeuvre,  but  if  she  does  assent  to  such  proposal  she  must  participate 
in  the  manoeuvre  by  giving  the  other  ample  room.7  A  vessel  changing  her 
course  to  cross  a  narrow  and  much-frequented  channel  for  the  purpose  of 
coming  to  anchor  must  observe  great  care  in  executing  the  manoeuvre.8 

d.  Starboard-side  Rule.  —  The  early  rule  of  the  maritime  law  has  been 
embodied  in  the  International  and  Inland  Rule  which  provides  that  in  narrow 
channels  every  steam  vessel  shall,  when  it  is  safe  and  practicable,  keep  to  that 
side  of  the  fairway  or  mid-channel  which  lies  on  the  starboard  side  of  such 
vessel.9  It  is  applicable  to  harbors  and  other  navigable  coast  waters  com- 
municating with  the  ocean.10    To  comply  with  this  rule  the  vessel  must  keep 


1.  Easy  and  Cautious  Movements.  —  Gray  v. 
The  Steam-Tug  Jessie  Russell,  5  Fed.  Rep.  639  ; 
The  Blue  Bonnet,  10  Fed.  Rep.  150. 

Signaling  Hazardous  Course.  —  A  vessel  is  in 
fault  for  signaling  a  course  which  is  difficult 
and  hazardous  because  of  the  swift  current  in 
the  channel,  and  in  keeping  on  and  persisting  in 
it,  after  risk  of  collision  becomes  apparent.  The 
Canisteo,  47  Fed.  Rep.  908. 

Mined  Channel.  —  Where  a  vessel  failing  to 
follow  the  directions  of  the  port  authorities  in 
navigating  a  mined  channel  is  run  into  by  a 
vessel  which  is  following  such  directions  and  is 
navigated  with  prudence  and  caution,  the  former 
is  solely  liable  for  the  collision.  The  Chalmette, 
93  Fed.  Rep.  500. 

2.  Attempts  to  Pass.  —  The  Blue  Bonnet,  10 
Fed.  Rep.  150;  Shaw  v.  The  Reading,  38  Fed. 
Rep.  269;  The  Brinton,  50  Fed.  Rep.  581  ;  Myers 
Kxcursion,  etc.,  Co.  v.  The  Richard  Peck,  61 
Fed.  Rep.  336. 

Where  a  tug  with  a  tow  in  a  narrow  channel 
sees  a  tug  ahead  rounding  to  with  the  apparent 
intention  of  docking  her  tow,  she  must  not  at- 
tempt to  pass  unless  she  can  do  so  with  apparent 
safety.  She  must  not  speculate  upon  the  chance 
of  the  vessel  ahead  seeing  her  and  moving  out 
of  the  way.  The  James  M.  Thompson,  12  Fed. 
Rep.  189. 

Where  an  unencumbered  steamer  meets  in  a 
channel  a  tug  and  a  heavy  tow  unable  to  control 
their  action,  she  must  adopt  the  most  prudent 
course  to  avoid  a  collision  and  must  keep  out  of 
the  way.  The  Lucy,  (C.  C.  A.)  74  Fed.  Rep. 
572,  affirming  (C.  C.  A.)  72  Fed.  Rep.  85. 

3.  Towing  on  Lone  Hawser.  —  The  Empire, 
(C.  C.  A.)  63  Fed.  Rep.  476. 

Obstructed  View.  —  Judd  Linseed,  etc.,  Oil  Co. 
v.  Steamer  Java,  Holmes  (U.  S.)  15. 

4.  Liability  to  Sheer.  —  The  Alleghany,  9 
Wall.  (U.  S.)  522;  Nelson  v.  The  Propeller 
Thomas  Sparks,  (U.  S.  Cir.  Ct.)  18  How.  Pr. 
(N.  Y.)  20,  17  Fed.  Cas.  No.  10,115;  The 
Alexander  Folsom,  (C.  C.  A.)  52  Fed.  Rep.  413; 
The  City  of  Macon,  (C.  C.  A.)  51  Fed.  Rep. 
949- 

A  steamboat  which  cannot  be  steered  because 
of  shallow  water  must  be  stopped.  The  Steam- 
boat Minnie  R.  Childs,  9  Ben.  (U.  S.)  200,  17 
Fed.  Cas.  No.  9,639. 


5.  Miscalculation  as  to  Tide.  —  The  Steambhip 
Russia,  3  Ben.  (U.  S.)  471,  21  Fed.  Cas.  No. 
12,168;  The  Mayumba,  21  Fed.  Rep.  476;  The 
Standard,  23  Fed.  Rep.  207. 

The  Master  of  a  Foreign  Vessel  is  not  charge- 
able with  knowledge  of  the  peculiarities  of  the 
local  navigation.  The  Carl  Gustaf,  (C.  C.  A.) 
53  Fed.  Rep.  846. 

6.  Stopping  and  Reversing.  —  The  Fred.  W. 
Chase,  31  Fed.  Rep.  91. 

7.  The  Canisteo,  47  Fed.  Rep.  908. 

8.  Changing  Course. —  The  Henry  Clay,  72 
Fed.  Rep.  1021. 

For  Position  and  Use  of  Anchor  as  affecting 
question  of  negligence  and  contributing  fault, 
see  The  Margaret,  6  P.  D.  76 ;  The  J.  R.  Hinde, 
(1892)  P.  231;  The  Elizabeth,  22  L.  T.  N.  S. 
74;  Tyne  Steam  Shipping  Co.  v.  Smith,  29  L. 
T.  N.  S.  120  ;  The  City  of  Delhi,  58  L.  T.  N.  S. 
S3 1,  6  Asp.  M.  Cas.  269  ;  The  City  of  Peking  v. 
The  Compagnie  des  Messageries  Maritimes,  14 
App.  Cas.  40,  58  L.  J.  P.  C.  64. 

9.  Starboard-side  Rule.  — Art.  25,  Interna- 
tional and  Inland  Rules;  The  Vanderbilt,  6 
Wall.  (U.  S.)  225  ;  Appleby  v.  The  Bark  Kate 
Irving,  2  Fed.  Rep.  919;  The  Frostburg,  25  Fed. 
Rep. 

451  >  The  Lowell  M.  Palmer,  58  Fed.  Rep. 
701  ;  The  Greenville,  58  Fed.  Rep.  80s  I  The 
Santandarino  v.  Vanvert,  23  Can.  Sup.  Ct.  145. 
See  also  The  Panther,  6  Spinks  31  ;  The  Mal- 
vina,  1  Moo.  P.  C.  C.  N.  S.  357;  The  Maeander, 
1  Moo.  P.  C.  C.  N.  S.  63  ;  The  Seine,  Swabey 
411;  The  Hand  of  Providence,  Swabey  107; 
The  Nimrod,  5  Jur.  1201. 

10.  Waters  Included  in  Rule.  —  The  Victory, 
(C.  C.  A.)  68  Fed.  Rep.  395. 

The  rule  has  been  held  applicable  to  the  Fort 
Henry  channel,  a  dredged  channel  in  the  Chesa- 
peake bay  about  six  hundred  feet  wide.  The 
Acilia,  108  Fed.  Rep.  975;  to  the  Golden  Gate, 
the  entrance  to  the  port  of  San  Francisco,  Occi- 
dental, etc.,  Steamship  Co.  v.  Smith,  (C.  C.  A.) 
74  Fed.  Rep.  261  ;  to  the  Elizabeth  river  leading 
to  Norfolk  harbor.  The  Victory,  (C.  C.  A.)  68 
Fed.  Rep.  395;  to  the  harbor  of  New  York  at 
the  entrance  to  the  East  river,  The  Britannia, 
153  U.  S.  130  ;  The  John  King,  (C.  C.  A.)  49 
Fed.  Rep.  469  :  and  to  navigation  through  Hell 
Gate,  The  Josephine  B.,  (C.  C.  A.)  58  Fed. 
Rep.  813;  but  not  to  Vineyard  sound  at  a  place 
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well  over  on  the  starboard  side  1  and  shape  her  course  in  due  season  to  avoid 
approaching  vessels.* 

Reversal  of  Rule.  —  One  has  no  right  to  assume  that  the  other  will  disobey 
the  rule  in  the  absence  of  some  controlling  custom  of  navigation  at  the  place, 
or  some  notification  by  her  that  she  intends  to  depart  from  the  rule  of  the 
road.3  But  each  is  entitled  to  presume  that  the  other  will  act  lawfully;  will 
keep  to  her  own  side;  if  temporarily  out  of  her  course,  will  return  to  it  as 
soon  as  possible,  and  that  she  will  pursue  the  customary  track  of  vessels  in 
the  channel,  regulating  her  action  so  as  to  avoid  danger.4  A  steamer  which 
undertakes  to  reverse  the  statutory  rule  assumes  the  risk  of  the  manoeuvre.* 
Nor  will  the  courts  sanction  a  custom  in  conflict  with  the  rule.0 

Exceptions.  —  But  an  exception  is  made  in  favor  of  a  deep-draft  steamer 
which  cannot  safely  take  the  starboard  side,7  and  in  the  case  of  a  tug  heavily 
encumbered  with  a  tow  meeting  an  unencumbered  steamer.8  In  such  case 
the  free  vessel  must  keep  out  of  the  way,  and  take  that  side  of  the  channel 
which  is  better  adapted  to  avoid  collision.  The  tug  must,  however,  keep 
her  tow  well  over  to  the  side  of  the  channel,  as  indicated  by  her  passing 
signal,9  and  be  prepared  to  stop  her  engines,  or  change  her  course,  as  the 
circumstances  may  require,  and  must  give  the  danger  signal  where  it  is  seen 
that  the  vessel  cannot  pass  in  safety.10 

e.  Duty  to  Wait  until  Vessel  Has  Passed.  —  In  case  two  steamers 
are  approaching  each  other  in  a  narrow  channel  where,  by  continuing  on, 
they  will  meet  at  a  point  where  it  is  difficult  and  dangerous  for  them  to  pass, 
it  is  the  duty  of  the  one  going  against  the  tide  or  current  to  stop  before 
reaching  such  dangerous  point  and  wait  for  the  one  going  with  the  tide  or 
current  to  pass.11  But  this  rule  does  not  apply  where  the  vessel  going  with 
the  tide  or  current,  having  the  choice  of  two  channels,  voluntarily  takes  the 
one  on  her  port  side. 12  If  the  vessel  going  against  the  current  has  notice  or 
can  perceive  that  the  descending  boat  is  actually  coming  through  the  channel 
that  belongs  to  the  former,  the  ascending  steamer,  though  she  really  has  the 
right  of  way,  is  bound  to  yield  that  right  and  to  wait,  in  order  to  avoid  the 
obvious  risk  of  collision. 13    But  a  vessel  that  is  already  in  the  channel  has  the 

where  it  has  a  navigable  width  of  about  six         6.  Conflicting  Custom.  —  The  Mary  Shaw,  6 

miles,  Donnell  v.  Boston  Towboat  Co.,  (C.  C.  Fed.  Rep.  918;  Occidental,  etc.,  Steamship  Co. 

A.)  89  Fed.  Rep.  762.  V.  Smith,  (C.  C.  A.)  74  Fed.  Rep.  261  ;  The 

1.  Keep  Well  Over  to  Starboard  Side.  —  Appleby  Acilia,  108  Fed.  Rep.  975. 

v.  The  Bark  Kate  Irving,  2  Fed.  Rep.  919;  The  Usage  on  Delaware  river,  see  Smyrna,  etc., 

Plymouth  Rock,  26  Fed.' Rep.  40;  The  Belle,  34  Steamboat   Co.   v.    Whilldin,   4    Harr.  (Del.) 

Fed.  Rep.  669;  The  General  G.  Mott,  (C.  C.  A.)  228. 

50  Fed.  Rep.  782;  Towboat  No.  1,  (C.  C.  A.)  74  7.  Exceptions  in  Case  of  Deep-draft  Vessels. — 

Fed.  Rep.  906;  The  Newport   News,  (C.  C.  A.)  The  Lisbonense,  (C.  C.  A.)  53  Fed.  Rep.  293. 

105  Fed.  Rep.  389.  8.  Heavily  Encumbered  Tug.  —  The  Lucy,  (C. 

Where  a  steamer  selects  her  course  to  the  C.  A.)  74  Fed.  Rep.  572. 

port  side  of  the  channel,  she  must  keep  well  9.  The  Brinton,  50  Fed.  Rep.  581. 

over  on  such  side.    The  St.  John,  154  U.  S.  10.  The  Blue  Bonnet,  10  Fed.  Rep.  150. 

586.  11.  Descending  Steamers  Have  Right  of  Way.  — 

2.  Shape  Course  in  Season.  —  The  J.  J.  Dris-  The  Galatea,  92  U.  S.  439 ;  McCoy  v.  The 
coll  (C.  C.  A.)  63  Fed.  Rep.  1023,  affirming  58  Steamer  Currituck,  2  Hughes  (U.  S.)  91,  15 
Fed.  Rep.  811.  Fed.  Cas.  No.  8,730;  The  Scots  Greys  v.  The 

Bends  in  Channel. —  See   infra,   this   section,  Santiago  de  Cuba,  19  Fed.  Rep.  213,  affirming 

Bends  in  Channel.  5  Fed.  Rep.  369 ;  The  City  of  Springfield.  26 

3.  Assumption  of  Compliance  with  Rule. —  Fed.  Rep.  158;  The  Belle,  34  Fed.  Rep.  669; 
The  Josephine  B.,  (C.  C.  A.)  58  Fed.  Rep.  813.  The  Osceola,  50  Fed.  Rep.  326;  The  Titan,  79 

4.  The  City  of  New  York,  147  U.  S.  72;  The  Fed.  Rep.  117,  45  U.  S.  App.  631.  See  also 
Servia,  149  U.  S.  144.  infra,  this  section.  Bends  in  Channel. 

5.  Violation  of  Rule.  —  Appleby  v.  The  Bark  Passing  in  Hell  Gate,  see  infra,  this  section, 
Kate  Irving,  2  Fed.  Rep.  919;  Dougherty  v.  The  River  Navigation  —  Hell  Gate. 

Steamer   Franconia,   3    Fed.   Rep.   397 ;    The  12.  Choice  of  Channels.  —  The  Steamboat  City 

Frostburg,  25  Fed.  Rep.  451;  The  Acilia,  108  of  Hartford,  7  Ben.  (U.  S.)  350;  The  City  of 

Fed.    Rep.    975.     See   also   supra,    this    title,  Springfield,  26  Fed.  Rep.  158. 

Lights,  Signals,  Lookouts  —  2.  c.  (4)  Signaling  13.  The  Columbia,  25   Fed.  Rep.  844;  The 

Departure  from  Rules,  City  of  Springfield,  26  Fed.  Rep.  162. 
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right  of  way  over  a  vessel  that  has  not  yet  entered  it.1  And  where  both 
vessels  are  already  in  the  channel  reason  and  prudence  require  the  ascending 
boat  to  give  way  to  the  descending  boat  and  steer  as  close  to  one  or  the  other 
edge  of  the  channel  as  is  practicable.2 

/.  Sail  Vessels  —  sail  vessels  Meeting.  —  The  rule  that  the  vessel  sailing 
free  must  keep  out  of  the  way  of  another  close  hauled,  or  that  where  both 
are  close  hauled  the  one  on  the  port  tack  must  give  way,  is  not  to  be  strictly 
applied  in  the  case  of  vessels  working  through  a  narrow  channel.3 

Sail  and  steam.  — A  sail  vessel  is  entitled  as  against  a  deep-draft  steamer  to 
take  the  well-known  navigated  channel,  though  there  be  an  open  space  of 
shallow  water  near  it  deep  enough  for  her.'1  It  is  not  the  duty  of  a  sail  vessel 
to  remain  in  the  wind  to  permit  a  steamer  to  pass.  What  the  law  requires  of 
a  sail  vessel  in  a  narrow  channel  is  to  beat  out  her  tackj  and  having  done 
so,  to  come  about  with  all  possible  dispatch  upon  the  other,  leaving  to  an 
approaching  steam  vessel  the  responsibility  of  being  in  a  position  to  enable 
her  to  do  so  without  danger.5  But  the  sail  vessel  is  not  required  to  hold  one 
course  longer  than  prudence  requires,  considering  the  nature  of  the  channel 
and  the  strength  of  the  wind  and  tide.6 

2.  Bends  in  Channel.7  —  The  rule  that  steamers  navigating  a  narrow  channel 
shall  keep  to  the  starboard  side  is  applicable,  and  the  rule  that  when  two 
steamers  are  crossing  so  as  to  involve  risk  of  collision  the  vessel  which  has  the 
other  on  her  starboard  side  shall  keep  out  of  the  way  is  inapplicable,  to  vessels 
coming  around  bends  in  channels,  which  may  at  times  bring  one  vessel  on 
the  starboard  of  the  other,  and  steamers  in  such  case  should  not  change  their 


1.  The  City  of  Puebla,  3  Can.  Exch.  26. 

2.  The   Anne    E.   Valentine,  22   Fed.  Rep. 
620. 

A  large  Sound  steamer  running  with  the  tide 
in  the  East  river  has  no  right  to  compel  a  ferry 
boat  crossing  on  her  starboard  hand  to  stop 
and  permit  her  to  cross  ahead.  The  Pequot,  30 
Fed.  Rep.  839. 

Stopping  by  one  vessel  is  equivalent  to  notice 
tc  an  approaching  vessel  to  come  on.  Gray  v. 
The  Steam-Tug  Jessie  Russell,  5  Fed.  Rep. 
639- 

3.  Exceptions  to  General  Rule.  —  Where  the 
vessel  having  the  wind  free  keeps  well  over  on 
one  side  of  the  channel,  leaving  the  balance  of 
the  channel  free  for  the  manoeuvres  of  vessels 
close  hauled,  she  will  not  be  held  liable  for  a 
collision  with  one  of  them  which  was  not  navi- 
gated with  the  care  commensurate  with  the 
difficulties  of  the  voyage.  The  Schooner  Ann 
Caroline  v.  Wells,  2  Wall.  (U.  S.)  538;  The 
Mary  Eveline,  16  Wall.  (U.  S.)  348,  reversing 
3  Ben.  (U.  S.)  438. 

The  rule  as  to  vessels  meeting  close  hauled  on 
opposite  tacks  is  subject  to  modification  when 
one  is  to  the  windward  of  the  other,  and  ahead 
of  or  above  her  in  a  narrow  channel  so  that  an 
observance  of  it  might  probably  produce  a  col- 
lision. The  Schooner  Ann  Caroline  v.  Wells, 
2  Wall.  (U.  S.)  538. 

4.  Sail  Vessel  Entitled  to  Channel.  —  The  Iron 
Chief,  (C.  C.  A.)  63  Fed.  Rep.  289. 

5.  Duty  to  Beat  Out  Tack.  —  Whitney  v.  The 
Steamboat  Empire  State,  1  Ben.  (U.  S.)  57,  29 
Fed.  Cas.  No.  17,586.  See  also  infra,  this  sec- 
tion. River  Navigation  —  Hell  Gate. 

Forereaching. —  The  manoeuvre  of  forereach- 
ing, i.  c.  making  a  wide  sweep  in  turning,  so 
as  to  gain  headway  from  the  impetus  acquired, 
instead  of  turning  short,  is  not  objectionable, 

25  C.  of  L.— 63  0,0,3 


unless  there  is  some  reason  to  apprehend  col- 
lision in  consequence.  Red  Bank  Co.  v.  The 
John  W.  Gandy,  7  Am.  L.  Reg.  606,  20  Fed. 
Cas.  No.  11,626. 

6.  Holding  Course. —  The  Northern  Warrior, 
1  Hask.  (U.  S.)  314,  18  Fed.  Cas.  No.  10,325. 

The  Existence  of  an  Eddy  which  was  not  such 
as  to  render  a  sail  vessel  unmanageable  does 
not  excuse  her  for  not  running  out  her  tack  and 
going  about  before  reaching  such  eddy,  across 
the  course  of  the  approaching  steamer,  so  close 
as  to  make  a  collision  impossible  of  avoidance. 
Burt  v.  The  Steam-Boat  Nevada,  3  Fed.  Rep. 
928. 

The  custom  for  sail  vessels  beating  down  the 
western  channel  of  the  East  river  with  the  tide, 
to  come  about  at  the  eastern  edge  of  the  eddy 
off  60th  street,  resting,  as  it  does,  solely  upon 
the  necessity  of  avoiding  the  effects  of  a  con- 
trary movement  within  the  eddy,  must  be  con- 
strued as  applying  only  to  that  part  of  the 
water  where  the  opposite  current  of  the  eddy 
is  actually  sufficient  to  affect  appreciably  th» 
motion  of  vessels  going  into  it,  and  a  sail  ves- 
sel will  not  be  held  at  fault  as  against  an  over- 
taking steamer  for  keeping  her  course  until 
that  limit  is  reached.  Haight  v.  Bird,  26  Fed. 
Rep.  539- 

Steamer  Must  Give  Sail  Vessel  Sea  Room.  — 

Where  a  sail  vessel  is  beating  in  a  strong  wind 
towards  an  entrance  of  the  channel  in  such  a 
position,  that  to  enter  the  channel  she  may  need 
a  great  deal  of  sea  room  for  her  manoeuvre,  a 
steamer  approaching  from  the  opposite  direc- 
tion must  wait,  if  necessary,  to  enable  the  sail 
vessel  to  get  straightened  on  her  course  in  the 
channel,  before  attempting  to  pass  her.  The 
Iron  Thief.  (C.  C.  A.)  63  Fed.  Rep.  289. 

7.  Signals  for  vessels  approaching  bends, 
see  supra,  this  title,  Lights.  Signals.  Lookouts. 
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relative  situations  in  the  stream  without  timely  notice  by  signal.1  A  vessel 
is  not  entitled,  as  a  matter  of  right,  to  occupy  the  full  half  of  the  river  on  the 
starboard  hand  side.2  A  vessel  going  against  the  tide  or  current,  when 
approaching  a  vessel  going  with  the  tide  or  current  near  a  narrow  or  dangerous 
bend,  should  wait  until  the  latter  has  passed.3 

3.  River  Navigation  —  a.  STARBOARD-SIDE  Rule.  — The  early  local  rules 
and  regulations,  as  well  as  the  present  Inland  Rules,  applicable  to  steamers 
navigating  the  Atlantic  and  Pacific  coast  rivers,  require  such  vessels,  when 
navigating  in  the  channel,  to  keep  to  the  starboard  side  of  mid-channel.4 
And  such  is  the  rule  applicable  to  vessels  navigating  in  English  waters.5  But 
such  rule  is  not  inflexible  and  is  not  to  be  applied  in  all  cases  and  under  all 
circumstances.  In  the  case  of  an  unencumbered  steamer  meeting  a  tug 
encumbered  with  a  tow  the  former  must  take  such  a  course  and  direction  as 
will  be  least  likely  to  injure  the  other,  and  will  be  best  calculated  to  avoid  a 
collision.0  Nor  is  such  rule  applicable  to  a  vessel  navigating  out  of  the 
channel  of  a  river.7 

b.  Passing  Drawbridge.  —  Steamers  must  pass  a  draw  in  the  customary 
manner  and  with  due  caution,  having  regard  to  the  rights  of  approaching 
vessels  and  others  moored  near.8 


1.  True  and  Not  Compass  Course  to  Be  Followed 
Around  Bends.  —  General  Steam  Nav.  Co.  v. 
Hedley,  L.  R.  3  P.  C.  44  ;  Malcomson  v.  General 
Steam  Nav.  Co.,  L.  R.  4  P.  C.  519;  General 
Steam  Nav.  Co.  v.  The  Steamship  Oceano,  3 
P.  D.  60 ;  The  Steam  Towboat  Norfolk  and 
Western  No.  i,  33  U.  S.  App.  531  ;  The  Dela- 
ware, 161  U.  S.  459;  The  Victory,  168  U.  S. 
418;  The  Wm.  H.  Beaman,  18  Fed.  Rep.  334; 
Towboat  No.  i,  (C.  C.  A.)  74  Fed.  Rep.  906; 
The  L.  C.  Waldo,  (C.  C.  A.)  100  Fed.  Rep.  502. 
See  also  The  John  L.  Hasbrouck,  93  U.  S. 
-ios. 

2.  Full   Occupancy  of  Starboard   Side.  —  The 

Alice  A.  Washburn,  19  Fed.  Rep.  788. 

3.  Descending  Vessel  Has   Right  of  Way.  — 

The  Talabot,  15  P.  D.  194;  The  Smyrna,  2 
Moo.  P.  C.  C.  N.  S.  447;  The  Marshall,  12  Fed. 
Rep.  921  ;  Canfield  v.  The  F.  &  P.  M.  No.  2,  44 
Fed.  Rep.  698. 

A  tug  approaching  a  bend  in  a  narrow  chan- 
nel at  the  time  fully  occupied  by  a  vessel 
moored  at  the  wharf  and  a  deeply  laden  ves- 
sel rounding  the  bend,  is  in  fault  in  attempting 
to  force  her  way  through.  Miller  v.  The  Ar- 
gonaut, 37  Fed.  Rep.  910. 

Thames  Rules.  —  Construction  of  rules  for 
navigating  the  Thames  as  to  rounding  certain 
points,  see  The  Libra,  6  P.  D.  139  ;  Cayzer  v. 
Carron  Co.,  9  App.  Cas.  873. 

Custom  in  Rounding  the  Battery. —  The  mere 
fact  that  vessels  when  rounding  the  Battery  on 
the  ebb  tide  often  agree  with  each  other  to 
depart  from  the  Inspectors'  Rule  to  pass  port 
to  port,  so  as  to  permit  the  vessel  going  against 
the  tide  to  keep  near  the  shore,  is  not  sufficient 
to  excuse  a  vessel  which,  without  securing  as- 
sent to  such  a  manoeuvre,  takes  upon  herself 
the  responsibility  of  departing  from  the  rule 
merely  for  her  own  convenience.  The  Uncle 
Abe,  18  Fed.  Rep.  270;  The  Maryland,  19  Fed. 
Rep.  555  ;  The  E.  A.  Packer,  (C.  C.  A.)  58  Fed. 
Rep.  251. 

A  tug  with  tow  alongside  rounding  the  Bat- 
tery and  meeting  another  tug  and  tow  on  her 
starboard  bow  rounding  in  the  opposite  direc- 
tion, is  not  in  fault  in  signaling  and  starboard- 


ing so  as  to  pass  to  starboard  unless  such 
manoeuvre  is  likely  to  involve  risk  of  collision. 
The  E.  A.  Packer,  140  U.  S.  360,  affirming  20 
Fed.  Rep.  327. 

4.  Starboard-side  Rule.  • —  The  Vanderbilt, 
6  Wall.  (U.  S.)  226;  The  Steamboat  America, 
2  Ben.  (U.  S.)  475,  1  Fed.  Cas.  No.  280;  El- 
liott v.  The  Volunteer,  7  Phila.  (Pa.)  568,  8 
Fed.  Cas.  No.  4,398  ;  Flannery  v.  The  Ontario, 
1  Am.  L.  J.  N.  S.  688,  9  Fed.  Cas.  No.  4,856  ; 
Hern  v.  The  Anthracite,  12  Fed.  Cas.  No. 
6,412;  The  Louis  Dole,  5  Biss.  (U.  S.)  172,  15 
Fed.  Cas.  No.  8,534;  The  Maryland,  19  Fed. 
Rep.  555- 

5.  The  Nimrod,  15  Jur.  1201  ;  The  Rath- 
waite  Hall,  30  L.  T.  N.  S.  233,  2  Asp.  M.  Cas. 
2to  ;  The  Clydach,  51  L.  T.  N.  S.  668,  5  Asp. 
M.  Cas.  336  ;  The  Mary  Lohden,  58  L.  T.  N.  S. 
461,  6  Asp.  M.  Cas.  262;  Smith  v.  Voss,  2  H. 
&  N.  97,  26  L.  J.  Exch.  233,  5  W.  R.  534;  The 
Owen  Wallis,  L.  R.  4  A.  &  E.  175. 

A  vessel,  if  required  by  natural  obstructions 
to  navigation  to  change  her  course,  is,  after 
passing  them,  bound  to  resume  it.  The  John 
L.  Hasbrouck,  93  U.  S.  405. 

Danube  River,  see  The  Russian  Steamship 
Yourri  v.  The  British  Steamship  Spearman,  10 
App.  Cas.  276 ;  The  Steamship  Diana  v.  The 
Steamship  Clieveden,  (1894)  A.  C.  625;  The 
Smyrna,  2  Moo.  P.  C.  C.  N.  S.  435. 

6.  Exceptions.  —  Blanchard  v.  New  Jersey 
Steamboat  Co.,  59  N.  Y.  299. 

7.  The  Steam  Tug  Sampson,  3  Wall.  Jr.  (C. 
C.)  14,  20  Fed.  Cas.  No.  12,280. 

Vessels  Crossing  River  Tyne,  see  The  Henry 
Morton,  31  L.  T.  N.  S.  859:  The  Thetford,  57 
L.  T.  N.  S.  455,  6  Asp.  M.  Cas.  179- 

Crossing  River  Thames,  see  The  River  Der- 
went,  64  L.  T.  N.  S.  509,  7  Asp.  M.  Cas.  37. 

8.  Passing  Drawbridge. — The  Thomas  P.  Way, 
30  Fed.  Rep.  207. 

Descending  Steamer.  —  A  steamer  which  fails 
to  stop  below  a  draw  on  being  signaled  by  a 
tug  descending  the  river,  which  is  on  her  proper 
side,  will  be  held  in  fault  for  a  collision  with 
the  tow,  which  was  navigated  with  due  pre- 
cautions. The  T.  W.  Snook,  49  Fed.  Rep.  686. 
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c.  Sail  Vessels.  — A  sail  vessel  may  take  either  side  of  a  river  that  the 
exigencies  of  the  wind  and  current  make  desirable,1  and  when  becalmed  she 
is  entitled  to  drift  with  the  current  or  tide,  and  is  not  required  to  anchor 
because,  under  such  circumstances,  she  is  unmanageable.  An  approaching 
steamer  must  take  proper  measures  to  avoid  her.2  But  when  becalmed,  or 
nearly  so,  rounding  a  dangerous  bend,  she  is  bound  to  make  use  of  the  cus- 
tomary means  of  oars  or  a  small  boat  ahead  to  keep  steerage  way. 3 

d.  Floating  Boats.  —  While  a  floating  boat  usually  navigates  in  mid- 
channel  to  get  the  benefit  of  the  strongest  current,  and  she  has  a  right  so  to 
do,  though  she  necessarily  obstructs  the  navigation  of  deep-draft  vessels,4  yet 
she  is  not  confined  to  mid-channel  or  to  either  side  of  the  river.5  Where 
she  is  navigated  with  due  care,  other  vessels  must  take  the  proper  precautions 
to  avoid  her.0  But  she  must  be  provided  with  means  to  stop  her  way.7  And 
she  must  not  unnecessarily  obstruct  the  channel;  and  where,  having  run 
aground,  she  drifts  across  the  channel,  it  is  the  duty  of  her  master,  on  seeing 
the  approach  of  another  vessel,  to  free  her  as  quickly  as  possible,  so  as  to  let 
the  other  vessel  pass.8 

e.  Western  Rivers  —  (i)  Scope  of  Section. — This  section  treats  of 
the  rules  specially  applicable  to  vessels  navigating  the  rivers  emptying 
into  the  Gulf  of  Mexico,  and  their  tributaries,  and  the  Red  River  of  the 
North. 

(2)  Rules  Applicable.  —  The  navigation  of  the  rivers  emptying  into  the 
Gulf  of  Mexico  and  their  tributaries  is  subject  to  the  provisions  of  the  original 
act  of  1864,  reproduced  in  the  Revised  Statutes  as  section  4233,  and  to  the 
rules  of  the  supervising  inspectors  passed  in  pursuance  thereof.9  The  Super- 
vising Inspectors'  Rules  for  the  Atlantic  and  Pacific  coast  inland  waters, 
rather  than  those  for  the  rivers  emptying  in  the  Gulf  of  Mexico,  are  applicable 
to  the  waters  of  the  Mississippi  river  below  New  Orleans.10 

(3)  Right  of  Way.  —  Under  the  present  rules  the  descending  steamer  has 

Approaching  Vessels.  —  Where  it  is  the  cus- 
tom of  vessels  moving  both  up  and  down  a  river 
to  take  a  certain  passage  through  the  draw  of 
the  bridge,  a  vessel  after  having  passed  the 
draw  must  move  over  to  the  proper  side  of  the 
channel  to  permit  an  approaching  vessel  to  go 
through  such  passage.  The  Thomas  P.  Way, 
30  Fed.  Rep.  207. 

Signaling.  —  A  steamboat  approaching  a  draw 
near  which  barges  are  accustomed  to  tie  up  or 
lie  at  anchor,  which  does  not  blow  her  signal 
for  its  opening  in  sufficient  time,  whereby  she 
is  compelled  to  stop  and  back  while  the  draw 
is  being  opened,  and  collides  with  the  vessel 
near  the  draw,  is  liable  for  the  collision.  Will- 
iams v.  The  Whisper,  37  Fed.  Rep.  495. 

Injury  to  Structure  —  A  pilot  who  is  taking 
his  vessel  through  a  draw  is  obliged  to  use  only 
ordinary  skill  and  care  not  to  injure  the  struc- 
ture ;  there  is  no  duty  imposed  upon  him  to 
use  extraordinary  skill  and  care,  or  the  best 
method  of  passing  through.  If  the  method  used 
be  reasonably  safe,  it  is  sufficient.  St.  Louis, 
etc.,  Packet  Co.  v.  Keokuk,  etc.,  Bridge  Co.,  31 
Fed.  Rep.  755. 

1.  Starboard-side  Rule  Inapplicable  to  Sail 
Vessel.  —  Saunc  v.  Tourne,  9  La.  428,  29  Am. 
Dec.  452. 

2.  Drifting.  —  Parrott  v.  Knickerbocker  Ice 
Co.,  46  N.  Y.  361,  reversing  2  Sweeny  (N. 
Y.)  93. 

3.  The  Alicia  A.  Washburn,  79  Fed.  Rep.  788. 

4.  Use  of  Mid  Channel.  —  The  Ralph  Creyke, 
55  L.  T.  N.  S.  155. 
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5.  Not  Confined  to  Channel  on  Either  Side.  — 

The  Owen  Wallis,  L.  R.  4  A.  &  E.  175,  30  L.  T. 
N.  S.  41. 

6.  Other  Vessels  to  Avoid  Floating   Boat.  — 

The  Owen  Wallis,  L.  R.  4  A.  &  E.  175,  30  L.  T. 
N.  S.  41  ;  Fretz  v.  Bull  12  How.  (U.  S.)  466; 
Pearce  v.  Page,  24  How.  (U.  S.)  228  ;  Wiggins 
Ferry  Co.  v.  Reddig,  24  111.  App.  260  ;  Steam- 
boat Western  Belle  v.  Wagner,  1 1  Mo.  30 ; 
Bigley  v.  Williams,  80  Pa.  St.  107. 

The  Presumptions  as  to  negligence  are  in 
favor  of  the  floating  boat.  Seaman  v.  Steam- 
boat Crescent  City,  1  Bond  (U.  S.)  105,  20  Fed. 
Cas.  No.  12,581. 

7.  Means  to  Stop. — The  Ralph  Creyke,  55 
L.  T.  N.  S.  155. 

8.  Unnecessary  Obstruction.  —  The  Sally,  19 
Fed.  Rep.  335. 

Unusual  Navigation.  —  A  vessel  navigating  in 
an  unusual  manner  —  warping  down  a  river 
against  the  tide  —  does  so  at  her  own  risk  in 
case  of  collision.    The  Hope,  2  W.  Rob.  8. 

But  lashing  three  coal  boats  together  on  the 
Ohio  river,  while  unusual,  is  not  necessarily 
negligent  navigation.  Campbell  v.  Williamson, 
1  Phila.  (Pa.)  198,  8  Leg.  Int.  (Pa.)  98. 

9.  Rules  Applicable.  —  The  Albert  Dumois, 
177  U.  S.  240,  revising  (C.  C.  A.)  87  Fed. 
Rep.  948. 

10.  The  Albert  Dumois.  177  U.  S.  240,  re- 
vising (C.  C.  A.)  87  Fed.  Rep.  948. 

Old  Rules  superseded  by  present  rules,  see 
Moore  <•.  Moss,  14  111.  106;  Rogers  v.  McCune, 
19  Mo.  557. 
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the  right  of  way.1  And  though  the  rules  require  the  pilot  of  the  ascending 
steamer  first  to  indicate  the  side  on  which  he  desires  to  pass,8  yet  where  the 
descending  vessel  signals  a  different  course  the  ascending  vessel  must  govern 
herself  accordingly. :{  But  the  vessel  having  the  right  to  dictate  the  course  of 
the  other  cannot  unnecessarily  or  capriciously  require  the  other  to  change  her 
course,  as,  for  instance,  where  the  vessels  are  navigating  different  sides  of  the 
stream,  or  where  the  descending  boat  is  in  the  middle  of  the  stream,  and 
the  up-stream  boat  is  coming  on  one  shore  with  ample  depth  of  water  in  the 
distance  intervening  between  them.4  Where  a  course  is  signaled  and  assented 
to  each  vessel  must  so  direct  her  course  as  to  keep  within  her  half  of  the 
navigable  channel,5  and  an  unencumbered  vessel  meeting  a  steamer  encum- 
bered with  a  heavy  tow  must  keep  well  over  to  her  side  of  the  channel.6  The 
custom  of  navigation  of  these  rivers  requires  the  descending  boat  to  keep  to 
the  middle  of  the  stream,7  and  where  she  is  descending  on  the  port  side  and 
an  ascending  boat  on  the  same  side  insists  on  her  right,  the  descending  boat 
must  give  way.8  The  custom  is  for  the  ascending  boat  to  run  the  points, 
and  the  descending  boat  to  run  the  bends;  in  other  words,  the  ascending 
boat  takes  her  course  from  the  point  on  one  side  of  the  river  to  the  nearest 
point  on  the  other  side,  thus  enabling  her  to  avoid  the  current  and  keep  in 
the  eddy  water  near  the  banks,  while  the  descending  boat  keeps  the  main 
channel  current  or  the  line  of  the  stream,  following  the  bends,  thus  using  the 
force  of  the  current.9  And  a  neglect  by  a  steamboat  to  conform  to  such 
custom  is  a  fault  in  navigation  which  exposes  her  to  liability  for  a  collision 
occurring  in  consequence. 10  A  descending  boat,  when  apprehensive  of  a 
collision,  should  stop  her  engines  and  float,  leaving  the  ascending  boat  to 
choose  the  best  mode  of  avoiding  her;  11  though  where  the  ascending  boat 


1.  Descending  Steamer  Has  Right  of  Way. 

—  Rule  i,  Inspectors'  Rules  for  Western 
Rivers. 

Old  Rules  Construed,  see  Keys  v.  Steamboat 
Ambassador,  i  Bond  (U.  S.)  237,  14  Fed.  Cas. 
No.  7,747 ;  Schenck  v.  Steamboat  Fremont,  1 
Bond  (U.  S.)  57,  21  Fed.  Cas.  No.  12,448; 
Western  Ins.  Co.  v.  Steamboat  Goody  Friends, 
1  Bond  (U.  S.)  459,  29  Fed.  Cas.  No.  17,436; 
U.  S.  v.  Keller,  19  Fed.  Rep.  633;  Moore  v. 
Moss,  14  111.  106. 

2.  Ascending  Steamer  Signals  First. — Rule  1, 
Inspectors'  Rules  for  Western  Rivers. 

On  rounding  at  Cairo  Point  from  one  river 
to  the  other  the  descending  steamer  gives  the 
first  signal.  Rule  i,  Inspectors'  Rules  for  West- 
ern Rivers. 

3.  Descending  Steamer  May  Dictate  Course.  — 

Rule  1,  Inspectors'  Rules  for  Western  Rivers; 
The  Wydale,  37  Fed.  Rep.  716. 

4.  Cannot  Capriciously  Dictate  Course.  —  Keys 
v.  Steamboat  Ambassador,  1  Bond  (U.  S.)  237, 
14  Fed.  Cas.  No.  7,747;  Thorp  v.  Steamboat 
Defender,  i  Bond  (U.  S.)  397.  23  Fed.  Cas. 
No.  14,003. 

5.  Duty  to  Keep  to  Side  of  Channel.  — The  Des 

Moines,  154  U.  S.  584;  The  Quickstep.  2  Biss. 
(U.  S.)  291,  20  Fed.  Cas.  No.  11,509;  The  J.  S. 
Neil,  8  Fed.  Rep.  713. 

6.  The  J.  S.  Neil,  8  Fed.  Rep.  713. 

7.  Custom  to  Keep  to  Middle.  —  Culberg  v. 
The  Towboat  Continental,  3  Woods  (U.  S.)  32. 
6  Fed.  Cas.  No.  3,460  ;  Bates  v.  The  Steamboat 
Natchez,  Newb.  Adm.  489,  3  Fed.  Cas.  No. 
1,102;  Schenck  v.  Steamboat  Fremont,  1  Bond 
(U.  S.)  57,  20  Fed.  Cas.  No.  12,448;  Thorp  v. 
Steamboat  Defender,  1  Bond  (U.  S.)  397,  23 
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Fed.  Cas.  No.  14,003;  Jakobsen  v.  Springer, 
(C.  C.  A.)  87  Fed.  Rep.  948. 

During  a  High  Stage  of  Water  in  the  Ohio  River, 
a  descending  boat  should  keep  near  the  middle 
of  the  river,  without  any  regard  to  the  channel. 
Keys  v.  Steamboat  Ambassador,  1  Bond  (U.  S.) 
237,  14  Fed.  Cas.  No.  7,747. 

The  General  Usage  of  the  river,  in  regard  to 
the  navigation  of  ascending  and  descending 
boats,  and  which,  from  long  experience,  has 
been  established  as  a  precautionary  measure, 
should  be  followed  by  pilots  and  others.  Haider- 
man  v.  Beckwith,  4  McLean  (U.  S.)  286,  11 
Fed.  Cas.  No.  5,907. 

8.  Bates  v.  The  Steamboat  Natchez,  Newb. 
Adm.  489,  3  Fed.  Cas.  No.  1,102. 

9.  Custom  as  to  Running  Points  and  Bends.  — 
The  Magenta,  2  Abb.  (U.  S.)  495,  16  Fed. 
Cas.  No.  8,946 :  Shirley  v.  The  Richmond,  2 
Woods  (U.  S.)  58.  20  Fed.  Cas.  No.  12,795; 
Sinnott  v.  The  Steamboat  Dresden,  Newb. 
Adm.  474,  22  Fed.  Cas.  No.  12,908. 

10.  Custom  Obligatory.  —  Snow  v.  Hill,  20 
How.  (U.  S.)  543  ;  Goslee  v.  Shute,  18  How. 
(U.  S.)  463  ;  The  Magenta.  2  Abb.  (U.  S.)  495. 
16  Fed.  Cas.  No.  8,946;  The  Steamer  Mag' 
nolia,  3  Am.  L.  Reg.  465,  16  Fed.  Cas.  No. 
8.958,  affirmed  18  How.  (U.  S.)  463;  Shirley  V. 
The  Richmond,  2  Woods  (U.  S.)  58,  20  Fed. 
Cas.  No.  12,795. 

11.  Duty  to  Stop  and  Float.  —  Williamson  <•. 
Barrett.  13  How.  (U.  S. )  toi,  affirming  4  Mc- 
Lean (U.  S.)  589,  3  Fed.  Cas.  No.  1.051  ;  Hal- 
derman  v.  Beckwith,  4  McLean  (U.  S.)  286,  11 
Fed.  Cas.  No.  5,907  ;  Sinnott  v.  The  Steamboat 
Dresden.  Newb.  Adm.  474.  22  Fed.  Cas.  No. 
1 2,908. 
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has  indicated  the  side  on  which  she  intends  to  pass,  the  descending  boat  must 
direct  her  course  to  the  other  side  of  the  channel.1  The  ascending  boat 
must  not  cross  the  channel  when  the  descending  boat  is  so  near  as  to  endanger 
a  collision.* 

(4)  Passing  in  Narrow  Channels.  —  Where  two  boats  are  about  to  enter  a 
narrow  channel  at  the  same  time,  the  descending  boat  has  the  right  of  way, 
and  the  ascending  boat  must  be  stopped  below  the  channel  until  the  descend- 
ing boat  has  passed  through  it.3  And  where  two  boats  unavoidably  meet  in 
such  channel,  the  ascending  boat  must  make  the  proper  signals  and  lie  as 
close  as  possible  to  the  side  of  the  channel  indicated  by  the  exchange  of  sig- 
nals, and  either  stop  her  engines  or  move  them  so  as  only  to  give  the  boat 
steerageway,  and  the  descending  boat  must  be  worked  slowly  until  she  has 
passed.4  The  ascending  vessel,  however,  does  not  violate  the  rule  by  enter- 
ing the  channel  when  the  descending  vessel  is  at  rest  therein,  as  in  the  case 
of  a  tug  which  has  grounded  one  of  her  barges,  where  there  is  room  to  pass 
safely.5  The  descending  boat  need  not  warn  the  ascending  boat  against 
entering  the  channel  where  both  are  plainly  in  sight  of  each  other,  as  each  is 
entitled  to  assume  that  the  other  will  perform  its  duty  under  the  laws  of 
navigation.6 

(5)  Approaching  Bridge.  —  The  descending  vessel  has  the  right  of  way  in 
passing  between  the  piers  of  a  bridge  span  or  draw,  and  on  her  giving  the 
alarm  signal,  the  ascending  vessel  must  wait  below  the  bridge  until  the  other 
passes.7 

/.  Pacific  Coast  Rivers.  —  Vessels  going  down  Pacific  Coast  rivers  are 
entitled  to  the  benefit  of  the  current  in  the  middle  of  the  channel;  and  vessels 
going  up  are  entitled  to  the  benefit  of  the  eddies  along  the  shore.  Vessels 
bound  either  way,  when  they  run  near  shore,  are  to  take  the  shore  on  their 
starboard  side,  unless  some  local  cause  or  other  exigency  makes  the  port  side 
preferable.8 

g.  Chicaco  River.  —  It  is  the  established  rule  of  the  Chicago  river  that 
a  steamer  must  take  the  starboard  side  of  the  channel.9  And,  whether  in 
tow  or  not,  she  must  have  a  boat  astern  with  a  line  ready  to  be  thrown  ashore 
in  case  of  emergency,10  and  her  anchor  so  fixed  that  it  can  be  let  go  at  once.11 

h.  East  River.  —  Under  the  New  York  law  all  steamboats  passing  up  or 
down  the  East  river  between  the  Battery  and  Blackwell's  Island  are  required 
to  be  navigated  as  near  as  possible  to  the  centre  of  the  stream,  and  vessels 


1.  Sinnott  v.  The  Steamboat  Dresden,  Newb. 
Adm.  474,  22  Fed.  Cas.  No.  12,908. 

2.  Crossing  Channel.  —  Rule  4,  Inspectors' 
Rules  for  Western  Rivers  ;  Thorp  v.  Steamboat 
Defender,  1  Bond  (U.  S.)  397,  23  Fed.  Cas. 
No.  14,003;  Campbell  v.  Williamson,  1  Phila. 
(Pa.)  198,  8  Leg.  Int.  (Pa.)  98. 

3.  Right  of  Way  in  Narrow  Channels.  —  Rule 
3,  Inspectors'  Rules  for  Western  Rivers ;  The 
Rescue,  24  Fed.  Rep.  44. 

Narrow  Channels.  —  The  Mississippi,  below 
the  mouth  of  the  Ohio,  is  not  at  any  point,  or 
at  any  stage  of  the  water,  a  "  narrow  channel," 
within  the  meaning  of  such  rule.  Sinnott  v. 
The  Steamboat  Dresden,  Newb.  Adm.  474,  22 
Fed.  Cas.  No.  12,908. 

4.  Unavoidable  Meeting.  —  Rule  3,  Inspect- 
ors' Rules  for  Western  Rivers. 

5.  Vessel  at  Rest  in  Channel.  —  The  Cherokee, 
15  Fed.  Rep.  119,  holding  that  where  the  col- 
lision was  caused  by  unexpected  drifting  of  one 
of  the  vessels  in  tow,  it  was  an  inevitable  acci- 
dent, for  which  the  ascending  vessel  was  not 
liable. 


6.  Warning  Ascending  Vessel.  —  The  Rescue, 
24  Fed.  Rep.  44. 

7.  Approaching  Bridge.  —  Rule  3,  Inspectors' 
Rules  for  Western  Rivers. 

8.  Pacific  Coast  Rivers.  —  Cutler  v.  The 
Steamship  Columbia,  1  Oregon  103. 

9.  Starboard-hand  Rule.  —  The  Tug  Brothers, 
2  Biss.  (U.  S.)  104,  4  Fed.  Cas.  No.  1,969;  The 
Louis  Dole,  5  Biss.  (U.  S.)  172,  15  Fed.  Cas. 
No.  8,534. 

.  10.  Boat  Astern.  —  The  B.  S.  Sheppard.  1  Biss. 
(U.  S.)  221,  4  Fed.  Cas.  No.  2,072. 

Canal  Boats,  except  under  special  circum- 
stances, are  not  bound  by  this  rule.  The  B.  S. 
Sheppard,  1  Biss.  (U.  S.)  221,  4  Fed.  Cas.  No. 
2,072. 

11.  Anchor  Ready  to  Let  Go. — It  is  not  suffi- 
cient that  the  anchor  is  suspended  from  the  ring 
stopper  at  the  cathead.  The  B.  S.  Sheppard,  1 
Biss.  (U.  S.)  221,  4  Fed.  Cas.  No.  2,072. 

Passing  Bridge  Draw.  —  While  the  ringing  of 
the  bridge  hell  preliminary  to  the  opening  of  the 
draw  on  a  bridge  over  the  Chicago  river  is 
intended  as  a  signal  to  warn  travelers,  yet  an 
7  Volume  XXV. 


Narrow  Channels,  Rivers.  SHIPS  AND  SHIPPING. 


Harbors,  and  Canals. 


violating  such  law  have  been  held  in  fault  where  it  did  not  appear  that  such 
violation  could  not  have  contributed  to  the  collision.1  The  custom  of  vessels 
to  hug  the  shore  to  avoiu  the  effect  of  the  tide  is  no  justification  for  a  violation 
of  the  law.2 

Application  of  Rule.  —  This  statute  applies  to  a  tug  without  any  regular  land- 
in  c  place,  whose  business  is  to  cruise  along  the  docks  and  move  vessels  from 
one  pier  to  another,  or  into  and  out  of  the  harbor;3  and  to  a  ferryboat  navi- 
gating back  and  forth  lengthwise  of  the  East  river,  between  points  about  a 
.mile  apart;4  and  it  has  been  construed  to  forbid  steamers  keeping  near  the 
shore  when  rounding  the  Battery  in  New  York  harbor  in  either  direction.5 
But  it  does  not  apply  above  the  southerly  end  of  Blackwell's  Island. s  A 
steamboat  leaving  her  landing  for  the  purpose  of  proceeding  up  or  down  the 
river  must  at  once  make  for  the  centre  of  the  stream.7  Such  a  law  does  not, 
however,  authorize  vessels  to  adhere  blindly  to  a  course  in  the  centre  of  the 
river  and  does  not  excuse  a  vessel  from  the  duty  to  port  her  helm  on  meeting 
other  vessels.8 

i.  Hell  Gate  —  Vessels  Going  in  Same  Direction.  —  Where  two  steamers  are 
approaching  Hell  Gate  side  by  side,  the  vessel  on  the  starboard  side,  under 
the  rule  of  the  supervising  inspectors,  has  the  right  of  way.  and  the  other 
must  drop  astern.9  This  rule  in  effect  forbids  steamers  going  in  the  same 
direction  passing  in  the  Gate,  and  has  the  effect  of  a  statute.10  But  a  consent 
by  the  vessel  having  the  right  of  way  that  the  other  shall  pass  does  not  make 
the  former  equally  in  fault  for  a  resulting  collision,11  unless  she  failed  to 
give  the  other  sufficient  room  to  pass  where  she  might  have  done  so  without 
danger  to  herself.12 

Vessels  on  Opposite  Courses.  —  A  steamer  coming  through  the  Gate  with  the 
tide  has  the  right,  of  way,  and  where  an  approaching  steamer  cannot  pass  her 


approaching  steamer  is  justified  in  treating  it 
as  an  answer  to  her  signal,  and  is  not  in  fault 
in  proceeding,  though  the  draw  is  not  immedi- 
ately opened.  The  Manistee  Lumber  Co.  v. 
Chicago,  44  Fed.  Rep.  87. 

1.  Duty  to  Keep  to  Middle  of  River.  —  The  Bay 
State,  3  Blatchf.  (U.  S.)  48,  3  Fed.  Cas.  No. 
1,149;  The  Steamtug  Frederick  M.  Wilson,  7 
Ben.  (U.  S.)  367,  9  Fed.  Cas.  No.  5,078;  The 
Steam  Ferry  Boat  Relief,  Olc.  Adm.  104,  20 
Fed.  Cas.  No.  11,693;  The  Monticello,  15  Fed. 
Rep.  474  ;  The  Maryland,  19  Fed.  Rep.  551  ;  The 
Sam  Rotan,  20  Fed.  Rep.  333  ;  The  Wm.  H. 
Payne,  20  Fed.  Rep.  650 ;  The  Active,  22  Fed. 
Rep.  175  ;  The  Hattie  M.  Spraker,  29  Fed.  Rep. 
457  :  The  John  H.  Dillon,  30  Fed.  Rep.  285  ; 
The  Doris  Eckhoff,  32  Fed.  Rep.  555  ;  The  Rock- 
away,  38  Fed.  Rep.  856,  43  Fed.  Rep.  688  ;  The 
W.  H.  Beaman,  45  Fed.  Rep.  125;  The  Empire, 
(C.  C.  A.)  63  Fed.  Rep.  476;  The  Amos  C. 
Barstow,  (C.  C.  A.)  66  Fed.  Rep.  366;  The  F. 
W.  Vosburgh,  86  Fed.  Rep.  795  ;  The  Columbia, 
(C.  C.  A.)  92  Fed.  Rep.  936  ;  The  James  A.  Law- 
rence. 97  Fed.  Rep.  351  ;  The  Transfer  No.  9, 
100  Fed.  Rep.  136;  The  William  E.  Ferguson, 
107  Fed.  Rep.  155.  But  see  Fagan  v.  The 
Pluto,  8  Fed.  Cas.  No.  4,605. 

2.  Custom.  —  The  Columbia,  8  Fed.  Rep.  716; 
The  Maryland,  19  Fed.  Rep.  551. 

3.  Statute  Applies  to  Tug  Looking  for  Job.  — 
Vandewater  v.  Westervelt,  28  Fed.  Cas.  No. 
16,846a. 

A  steamboat  is  entitled  to  remain  stationary 
in  the  East  river  near  the  piers  while  making 
up  her  tow.  The  Wm.  H.  Payne,  20  Fed.  Rep. 
650.    See  also  supra,  this  title,  Vessels  in  Tow. 


4.  And  to  Ferryboats.  —  The  E.  C.  Scranton, 
3  Blatchf.  (U.  S.)  50,  8  Fed.  Cas.  No.  4.273- 

5.  Rounding  Battery.  —  The  Maryland,  19 
Fed.  Rep.  551. 

6.  Above  Lower  End  of  Blackwell's  Island.  — 
The  Rosedale,  22  Fed.  Rep.  737. 

7.  Vessel  Leaving  Landing.  —  Clark  v.  The 
Ellen,  6  Fed.  Cas.  No.  2,819. 

8.  Rule  in  Passing.  —  The  Steam  Ferry  Boat 
George  Law,  3  Ben.  (U.  S.)  456,  10  Fed.  Cas. 
No.  5.337. 

9.  Right  of  Way  of  Vessels  on  Same  Course.  — 

Rule  7,  Inspectors'  Rules  for  Inland  Waters. 

This  rule  expressly  becomes  operative  as  to 
steamers  approaching  from  the  west  when  they 
arrive  abreast  of  the  north  end  of  Blackwell's 
Island,  and  in  case  of  steamers  approaching 
from  the  east  when  abreast  of  Negro  Point. 

10.  Passing  in  Gate  Forbidden.  —  The  Plymouth 
Rock,  26  Fed.  Rep.  40  ;  The  Dentz,  29  Fed.  Rep. 
525  ;  Milliken  v.  The  C.  H.  Northam,  37  Fed. 
Rep.  238;  The  Sam  Sloan,  65  Fed.  Rep.  125. 

The  same  rule  in  effect  was  applied  prior  to 
the  inspectors'  rule.  The  Steamboat  Providence, 
9  Ben.  (U.  S.)  188,  20  Fed.  Cas.  No.  11,449; 
The  Steamboat  Rhode  Island,  Olc.  Adm.  505,  20 
Fed.  Cas.  No.  11,745,  affirmed  1  Blatchf.  (U.  S.) 
363,  20  Fed.  Cas.  No.  11,743. 

11.  Effect  of  Consent  to  Pass.  —  The  Dentz,  29 
Fed.  Rep.  525,  reversing  The  Plymouth  Rock, 
26  Fed.  Rep.  40. 

12.  Must  Give  Room.— Milliken  v.  The  C.  H. 
Northam,  37  Fed.  Rep.  238. 

Passing  to  Right.  —  It  is  a  custom,  as  well  as 
a  requirement  of  the  inspectors'  rules,  for  a 
vessel  overtaking  another  rounding  Negro  Point 
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in  safety  she  should  wait  until  the  other  has  passed  the  dangerous  channel.1 
But  this  rule  does  not  apply  in  the  case  of  a  vessel  ascending  the  east  channel, 
where  the  descending  vessel  has  the  choice  of  channels  to  her  right.2  Where 
the  vessels  have,  by  signals,  agreed  to  pass  in  a  certain  way,  each  must  keep 
well  over  to  its  own  side  of  the  channel.3 

Steam  and  Sail.  —  A  steamer  approaching  a  sail  vessel  beating  or  drifting 
through  Hell  Gate  should  be  navigated  with  great  caution,  and,  if  necessary, 
she  must  wait  below  the  Gate  until  the  sail  vessel  has  cleared  her.4  It  is  not 
ordinarily  the  duty  of  a  sail  vessel  in  such  case  to  shorten  her  tack  or  to  come 
up  in  the  wind  to  enable  the  steamer  to  pass  her.5  But  circumstances  may 
be  such  as  to  impose  upon  the  sail  vessel  the  duty  of  taking  these  precautions 
to  avoid  collision.6 

4.  Harbor  Navigation  —  a.  Entering  and  Leaving  Harbor.  —  A  vessel 
entering  or  leaving  a  harbor  must  keep  in  the  channel,7  and  must  be  under 
control,8  and  navigated  with  the  vigilance  commensurate  with  the  dangers 
incident  to  the  character  of  the  harbor,  the  number  of  vessels  therein,  and  the 
condition  of  the  weather.9  A  steamer  has  the  right  to  act  on  the  exigency 
of  the  tide  and  of  her  own  draft,  which  makes  it  imperative  on  her  to  reach 
the  bar  at  the  mouth  of  the  harbor  at  high  water,  and  she  is  not  bound  to 
remain  at  her  berth  until  another  vessel,  starting  at  the  same  time  astern  her, 
has  passed.10 

b.  Navigation  in  Harbor.  —  All  vessels  in  navigating  the  crowded 
waters  of  a  harbor  should  proceed  with  great  care  and  foresight.11  This  duty 
is  especially  incumbent  on  large  and  powerful  steamers  in  the  presence  of 


near  Hell  Gate  to  pass  to  the  right.  Milliken 
v.  The  C.  H.  Northam,  37  Fed.  Rep.  238. 

1.  Vessel  with  Tide  Has  Eight  of  Way.  — 
The  Galatea,  3  Ben.  (U.  S.)  211,  9  Fed.  Cas. 
No.  5,184;  The  Dasori,  47  Fed.  Rep.  330. 

2.  Choice  of  Channels.  —  The  City  of  Spring- 
field, 26  Fed.  Rep.  158. 

3.  Duty  to  Keep  to  Side  of  Channel.  —  Union 
Ins.  Co.  v.  The  Bridgeport,  35  Fed.  Rep.  222; 
The  Mary  McWilliams,  47  Fed.  Rep.  333  ;  The 
Peerless,  (C.  C.  A.)  55  Fed.  Rep.  342,  affirming 
48  Fed.  Rep.  844. 

Long  Tows.  —  A  tug  will  not  be  held  in  fault 
for  taking  a  single  vessel  through  Hell  Gate  on 
a  flood  tide  on  a  hawser  two  hundred  and  fifty 
feet  long,  in  the  absence  of  any  special  regula- 
tions on  the  subject,  nor  need  she  stop  or  slow 
on  meeting  a  steamer  which  fails  to  signal.  The 
Josephine  B.,  (C.  C.  A.)  58  Fed.  Rep.  813. 

Crossing  Ahead.  —  A  tug  with  a  tow  approach- 
ing Hell  Gate  from  the  south  by  the  eastern 
channel  is  not  in  fault  in  crossing  the  bows  of 
a  tug  and  tow  coming  against  a  strong  tide 
around  Hallett's  Point,  and  hugging  the  eastern 
shore  to  counteract  the  tendency  of  the  tide  to 
sweep  the  tow  to  the  westward.  The  Zouave, 
90  Fed.  Rep.  440. 

4.  Sail  Vessel  Has  Right  of  Way.  —  The  Island 
City,  5  Blatchf.  (U.  S.)  264,  13  Fed.  Cas.  No. 
7,108;  Javies  v.  The  State  of  Maine,  13  Fed. 
Cas.  No.  7,224. 

A  steamer  going  eastward  against  the  tide 
through  Hell  Gate,  seeing  a  schooner  in  the 
Gate,  is  in  fault  in  not  waiting  before  turning 
Hallett's  Point  to  ascertain  the  course  the 
schooner  intends  to  take  after  rounding  such 
point.  The  Steamboat  City  of  Hartford,  7 
Ben.  (U.  S.)  350,  6  Fed.  Cas.  No.  2,749;  Whit- 
ney v.  The  Steamboat  Empire  State,  1  Ben.  (U. 
S.)  57,  29  Fed.  Cas.  No.  17,586. 


5.  Sail  Vessel  Must  Hold  Her  Course.  —  Whit- 
ney v.  The  Steamboat  Empire  State,  1  Ben.  (U. 
S.)  57,  29  Fed.  Cas.  No.  17,586. 

6.  Exception.  —  A  schooner  going  westward 
with  thelide  through  Hell  Gate  seeing  a  steamer 
approaching  through  the  East  channel,  knowing 
that  the  latter  has  but  one  course  while  she 
has  the  choice  of  courses,  held  in  fault  in  not 
holding  herself  in  the  wind  to  permit  the 
steamer  to  pass  by  her  before  rounding  Hal- 
lett's Point  and  easing  her  way  down  the  East 
channel.  The  Steamboat  City  of  Hartford,  7 
Ben.  (U.  S.)  350,  6  Fed.  Cas.  No.  2,749. 

7.  Keeping  in  Channel.  —  Mercer  v.  The 
Florida,  3  Hughes  (U.  S.)  488,  17  Fed.  Cas.  No. 
9,433- 

8.  Under  Control.  —  The  Alleghany,  9  Wall. 
(U.  S.)  522 ;  The  Steam  Tug  J.  C.  Gibbs,  4  Ben. 
(U.  S.)  109,  13  Fed.  Cas.  No.  7,248;  The  Jere- 
miah Godfrey,  17  Fed.  Rep.  738. 

9.  Vigilance  Commensurate  with  Danger.  — 
The  Steamer  Louisiana  v.  Fisher,  21  How.  (U. 
S.)  1  ;  Sturgis  v.  Boyer,  24  How.  (U.  S.)  no; 
The  Ariadne,  13  Wall.  (U.  S.)  475;  Ward  v. 
The  Propeller  A.  Rossiter,  6  McLean  (U.  S.) 
63,  Newb.  Adm.  225,  29  Fed.  Cas.  No.  17,147; 
The  Illinois,  (C.  C.  A.)  87  Fed.  Rep.  574  :  The 
Minnie,  (C.  C.  A.)  100  Fed.  Rep.  131  ;  Foster  v. 
Holly.  38  Ala.  76. 

10.  Time  of  Departure.  —  The  City  of  Macon, 
(C.  C.  A.)  51  Fed.  Rep.  950. 

Newport  Regulations.  —  The  Winstanley, 
(1896)  P.  297- 

Tyne  Regulations.  —  The  John  O'Scott,  (1897) 
P.  64  :  The  Harvest,  11  P.  D.  90. 

11.  Great  Caution  Required.  —  Rule  9,  Inspect- 
ors' Rules  for  Inland  Waters;  The  City  of  Paris, 
9  Wall.  (U.  S.)  634;  The  James  M.  Thompson, 
12  Fed.  Rep.  189;  The  A.  B.  Valentine,  (C.  C. 
A.)  69  Fed.  Rep.  846,  affirming  55   Fed.  Rep. 
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slower  and  weaker  vessels.1  Steamers  should  not  crowd  in  among  other 
vessels,2  or  between  other  vessels  and  the  shore;3  nor  plunge  into  a  crowd  of 
vessels,  taking  the  chances  of  getting  through;4  nor  pass  at  great  speed  under 
the  stern  of  a  large  vessel  hiding  the  view  of  approaching  vessels.5  But  where 
a  steamer  proceeding  with  due  precaution  suddenly  collides  with  a  vessel 
which  has  been  concealed  by  a  large  vessel  she  cannot  be  held  liable.6 

c.  Navigating  Near  Piers.  —  Vessels  should  not  unnecessarily  navigate 
near  the  piers  or  wharves  in  a  harbor,  or  go  at  such  speed  as  to  endanger 
boats  lying  at  the  wharves  or  entering  or  leaving  their  slips  in  the  customary 
manner.7 

d.  Coming  to  or  Leaving  Slips  and  Wharves  s  —  Right  of  way. — 
Vessels  under  way  or  lying  at  rest  near  the  shore  should  not  unnecessarily 
obstruct  others  in  making  landings  or  in  leaving  slips  or  wharves,9  and  a 
vessel  at  a  wharf  or  in  a  slip  should  not  start  to  leave  after  another  has 
approached  to  enter  or  to  make  a  landing  until  the  latter  has  passed  clear  or 
is  safely  moored.10  Nor  should  a  vessel  attempt  to  make  a  landing  or  to  enter 
a  slip  after  another  has  started  to  leave  until  the  latter  has  passed  clear. 11  In 
the  case  of  two  vessels  starting  from  the  pier  the  first  under  motion  has  the 
right  of  way.12    The  rules  of  the  starboard  hand  and  right  of  way  do  not  apply 


350;  The  Owego,  71  Fed.  Rep.  537,  affirming  (C. 
C.  A.)  100  Fed.  Rep.  999. 

Duty  to  slow  and  stop  when  view  is  not  clear. 
The  Westley  A.  Gove,  27  Fed.  Rep.  311. 

1.  The  City  of  Paris,  9  Wall.  (U.  S.)  634; 
The  Steam  Tug  Sampson,  3  Wall.  Jr.  (C.  C.) 
14,  20  Fed.  Cas.  No.  12,280. 

2.  Crowding.  —  The  Senator  D.  C.  Chase,  46 
Fed.  Rep.  874. 

8.  Acker  v.  The  Rainbow,  4  Am.  L.  J.  N.  S. 
332,  1  Fed.  Cas.  No.  26;  The  Chas.  R.  Stone,  18 
Fed.  Rep.  190;  Conover  v.  The  City  of  Chester, 
24  Fed.  Rep.  91  ;  The  Wolverton,  28  Fed.  Rep. 
381. 

4.  The  Syracuse,  9  Wall.  (U.  S.)  672,  affirm- 
ing 6  Blatchf.  (U.  S.)  238,  23  Fed.  Cas.  No. 
13,718;  The  Vicksburg,  7  Blatchf.  (U.  S.)  216, 
28  Fed.  Cas.  No.  16,932,  affirming  3  Ben.  (U. 
S.)  298,  28  Fed.  Cas.  No.  16,931. 

A  tug  with  tow  at  end  of  hawser  entering  a 
part  of  a  river  encumbered  with  boats  detached 
from  a  tow  and  helpless,  awaiting  tugs,  should 
shorten  her  hawser,  and  proceed  with  care.  The 
Tug  Sears,  8  Fed.  Rep.  365. 

6.  Vessels  Concealed  by  Others.  —  The  Albany, 
81  Fed.  Rep.  966,  reversing  74  Fed.  Rep. 
314. 

6.  The  Java,  14  Wall.  (U.  S.)  189. 
Position  of  Anchor,  see  The  Eolides,  3  Hag. 

Adm.  367. 

7.  Navigating  Near  Piers.  —  The  Favorita,  18 
Wall.  (U.  S.)  598;  The  Breakwater,  155  U.  S. 
252;  The  Steamboat  D.  R.  Martin,  10  Ben.  (U. 
S.)  S32,  7  Fed.  Cas.  No.  4,091  ;  The  Steam  Tug 
Favorite,  5  Sawy.  (U.  S.)  226,  8  Fed.  Cas.  No. 
4,700 ;  McFarland  v.  Selby  Smelting,  etc.,  Co., 
17  Fed.  Rep.  253;  The  Edwin  H.  Webster,  22 
Fed.  Rep.  171  ;  The  St.  John,  29  Fed.  Rep.  221  ; 
The  American  Eagle,  29  Fed.  Rep.  302 ;  The 
Nettie,  35  Fed.  Rep.  615;  The  R.  H.  Williams, 
46  Fed.  Rep.  414  ;  The  Eldorado,  47  Fed.  Rep. 
71  ;  The  Intrepid,  48  Fed.  Rep.  327  ;  The  Ko- 
muk,  50  Fed.  Rep.  618;  The  Eddie  Garrison,  65 
Fed.  Rep.  253;  The  Chicago,  78  Fed.  Rep.  819; 
The  Transfer  No.  6,  86  Fed.  Rep.  702 ;  The 
Chicago,  101  Fed.  Rep.  143;  The  City  of  Au- 
gusta, 102  Fed.  Rep.  991. 


Eight  hundred  feet  from  shore  held  not  too 
near.    The  Paunpeck,  (C.  C.  A.)  86  Fed.  Rep. 

924. 

If  tugs  with  tows  to  be  taken  a  short  distance 
may  be  justified  in  going  near  the  shore  they 
still  have  no  superior  right  to  tugs  coming  out 
of  their  slips  ;  and  they  are  bound  to  go  at  such 
a  moderate  speed,  and  with  such  special  caution, 
as  will  not  endanger  either  their  own  tows  or 
other  boats.  The  Edgar  F.  Luckenbach,  8  U.  S. 
App.  9,  50  Fed.  Rep.  129;  The  Komuk,  50  Fed. 
Rep.  619. 

8.  See  also  supra,  this  title,  Vessels  at  Rest, 
at  Anchor  or  at  Wharves. 

9.  Obstructing  Entrance  to  or  Exit  from  Piers. 
—  Tyler  v.  The  South  America,  24  Fed.  Cas.  No. 
14,311  ;  The  William  E.  Ferguson,  107  Fed.  Rep. 
155;  New  York,  etc.,  R.  Co.  v.  Cooper,  85  Va. 
939- 

Where  a  vessel  is  manoeuvring  under  short- 
ened sail  to  make  a  dock,  other  vessels  having 
plenty  of  sea  room  must  adopt  proper  precau- 
tions to  avoid  her.    Dubois  v.  The  T.  B.  Abeel, 

7  Fed.  Cas.  No.  4,109a. 

10.  Right  of  Way.  —  Rider  v.  The  Pacific,  20 
Fed.  Cas.  No.  11,812;  The  Steamboat  State  of 
New  York,  3  Ben.  (U.  S.)  253,  22  Fed.  Cas.  No. 
i3,327;  Wickwire  v.  The  Ferry  Boat  Montana, 
5  Fed.  Rep.  383  ;  The  John  S.  Darcy,  29  Fed. 
Rep.  644  ;  The  Defiance,  92  Fed.  Rep.  521  (en- 
trance to  Atlantic  basin). 

11.  The  St.  Andrews,  54  L.  T.  N.  S.  278,  5 
Asp.  M.  Cas.  552 ;  Crockett  v.  The  Steamboat 
Isaac  Newton,  18  How.  (U.  S.)  581,  reversing 
12  N.  Y.  Leg.  Obs.  299,  13  Fed.  Cas.  No.  7,092  ; 
Annette  v.  The  Storm,  1  Fed.  Cas.  No.  413  ;  The 
Steam  Tug  E.  W.  Gorgus,  3  Ben.  (U.  S.)  572, 

8  Fed.  Cas.  No.  4,586  (entrance  to  Atlantic 
docks)  ;  The  Steamboat  Paterson,  3  Ben.  (U. 
S.)  299,  18  Fed.  Cas.  No.  10,795;  The  Steam 
Ferry  Boat  Hackensacl:,  5  Fed.  Rep.  121  ;  The 
Rio  Grande,  38  Fed.  Rep.  851  ;  The  Rescue,  51 
Fed.  Rep.  927 ;  The  Emily  A.  Foote,  73  Fed. 
Rep.  508.  See  also  The  Leverington,  11  P.  D. 
117,  55  L.  J.  Adm.  78. 

12.  Vessels  Starting  from  Same  Pier.  —  The 
Steamboat  Boston,  Olc.  Adm.  407. 
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to  vessels  making  landing  or  meeting  at  the  entrance  to  slips,1  nor  to  a  vessel 
backing  out  of  a  slip  and  across  a  channel  so  as  to  swing  into  her  desired 
course.  In  such  cases  the  "  special  circumstances  "  rule  applies.3  But  such 
vessel  is  not  entitled  to  the  immunities  of  a  vessel  that  is  merely  getting  under 
way,  and  will  be  held  subject  to  the  rules  of  navigation  so  far  as  practicable.3 
An  approaching  vessel  has  the  right  to  assume  that  the  backing  vessel  will 
take  the  usual  and  proper  measures  to  accomplish  her  purpose,  and  will  not 
continue  backing  an  unreasonable  distance.4 

Care  Required.  —  A  vessel  about  to  leave  a  wharf  or  slip,  especially  where  her 
view  of  approaching  vessels  is  obstructed,  should  proceed  with  caution  and 
should  signal  her  intention.5  And  she  is  in  fault  where  she  insists  upon  her 
right  either  to  enter  or  to  leave  her  slip  when  danger  of  collision  becomes 
apparent,6  but  she  is  not  required  absolutely  to  ascertain  whether  any  vessels 
are  approaching. 7 

e.  Turning  in  Stream. — Vessels  under  way  must  not  unnecessarily 
obstruct  the  path  of  a  vessel  turning  in  a  river  or  harbor  to  make  her  landing, 
or  straightening  in  the  channel  after  she  has  left  her  slip,  wharf,  or  anchorage.8 
But  the  latter  must  proceed  with  caution  and  make  her  turn  in  the  customary 
manner,  and  with  the  care  required  by  the  difficulties  of  the  navigation.9 

5.  Rules  Applicable  to  Ferryboats.  —  Exceptions  are  made  in  favor  of  ferry- 
boats in  a  crowded  harbor  running  on  schedule  time,  in  the  matter  of  leaving 
and  entering  their  slips.  Other  vessels  must  take  notice  of  their  customary 
time  and  manner  of  navigation,10  and  not  unnecessarily  embarrass  them  in 
their  movements  in  entering  and  leaving  their  slips,11  but  other  vessels  are  not 
obliged  to  hold  their  departure  or  landing  until  the  ferryboat  has  made  her 


In  Approaching  a  Wharf  from  Opposite  Directions 

one  of  two  rival  steamers  was  under  such  great 
headway  that  she  passed  the  point  of  the  dock 
where  she  should  have  stopped,  and  collided 
with  the  other,  and  it  was  held  that  she  was 
solely  liable.  Northern  Shore  Staten  Island 
Ferry  Co.  v.  The  Hugenots,  18  Fed.  Cas.  No. 
10,323- 

1.  Starboard-hand    Rule    Inapplicable.  —  The 

Rio  Grande,  38  Fed.  Rep.  851  ;  The  Komuk,  50 
Fed.  Rep.  619. 

2.  The  Servia,  149  U.  S.  144,  affirming  30 
Fed.  Rep.  502 ;  The  Steamer  Electra,  7  Ben. 
(U.  S.)  344,  8  Fed.  Cas.  No.  4,339;  The  Galileo, 
28  Fed.  Rep.  469;  The  St.  Louis,  (C.  C.  A.) 
107  Fed.  Rep.  540. 

3.  The  Servia,  30  Fed.  Rep.  504,  affirmed  149 
U.  S.  144. 

4.  The  Ulster,  1  Marit.  L.  Cas.  234 ;  The 
Ferry  Boat  Baltic,  2  Ben.  (U.  S.)  98;  The  Ser- 
via, 30  Fed.  Rep.  508,  affirmed  149  U.  S.  144. 

5.  Care  in  Leaving  Pier.  —  The  Rio  Grande, 
38  Fed.  Rep.  849;  The  Rockaway,  43  Fed.  Rep. 
688;  The  Eldorado,  47  Fed.  Rep.  71;  The  Il- 
linois, 65  Fed.  Rep.  123,  (C.  C.  A.)  87  Fed. 
Rep.  574. 

6.  Insistence  on  Right  of  Way.  —  The  Komuk, 
50  Fed.  Rep.  618;  The  City  of  Augusta,  102 
Fed.  Rep.  991. 

A  vessel  which,  after  having  swung  out  into 
the  stream  from  her  berth  for  the  purpose  of 
starting  on  her  voyage,  sees  an  approaching 
tug  and  tow,  does  all  that  is  required  of  her 
where  she  crowds  to  the  side  of  the  channel 
for  the  approaching  vessel  to  pass.  She  is  not 
bound  to  retreat  into  her  berth.  The  Clyde,  49 
Fed.  Rep.  762. 

7.  Ascertaining  Approach  of  Vessel  Not  Re- 
quired. —  The  Illinois,  (C.  C.  A.)  87  Fed.  Rep. 
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574,  affirming  65  Fed.  Fep.  123.  Contra,  Reese 
v.  Steamer  Mary  Foley,  6  La.  Ann.  71. 

8.  Vessels  Turning.  —  The  State  of  Texas,  20 
Fed.  Rep.  254  ;  The  C.  R.  Stone,  49  Fed.  Rep. 
475  ;  The  John  T.  Williams,  68  Fed.  Rep.  938. 

9.  The  Chas.  E.  Soper,  19  Fed.  Rep.  844 
(continuing  turn  after  danger  apparent)  ;  The 
State  of  Texas,  20  Fed.  Rep.  254  (inattention)  ; 
The  Edwin  H.  Webster,  22  Fed.  Rep.  171  (in- 
attention arid  failure  to  signal)  ;  The  Drew,  25 
Fed.  Rep.  457;  The  Gratitude,  31  Fed.  Rep. 
232  ;  The  John  T.  Williams,  68  Fed.  Rep.  938 
(dilatoriness  and  inattention  in  turning)  ;  The 
William  J.  Lipsett,  (C.  C.  A.)  92  Fed.  Rep.  522 
(dilatoriness  in  turning)  ;  The  Shady  Side,  g3 
Fed.  Rep.  507  (dangerous  rate  of  speed  in 
turning) . 

However  much  of  the  river  may  have  been 
needed  for  a  ferryboat's  turn,  her  own  pilot, 
knowing  her  accustomed  motion,  and  familiar 
with  her  handling  was  bound  to  calculate  upon 
her  course  in  rounding  and  was  chargeable  with 
knowledge  of  what  he  could  do  and  what  he 
could  not  do,  in  turning,  and  to  allow  accord- 
ingly the  proper  margin  for  safety.  The  Drew, 
25  Fed.  Rep.  457  ;  The  Columbia,  29  Fed.  Rep. 
718. 

Thames  Rules,  see  The  Schwan,  61  L.  T.  N. 
S.  308,  6  Asp.  M.  Cas.  409. 

10.  Exceptions  in  Favor  of  Ferryboats.  —  The 

John  S.  Darcy,  29  Fed.  Rep.  644. 

11.  Must  Not  Be  Embarrassed.  —  The  Prince- 
ton, 35  U.  S.  App.  272,  67  Fed.  Rep.  557,  re- 
versing 61  Fed.  Rep.  116;  The  Breakwater,  155 
U.  S.  252;  The  Favorita,  8  Blatchf.  (U.  S.) 
539;  The  Tug  John  Cooker,  10  Ben.  (U.  S.) 
488;  The  Steam  Ferry  Boat  Relief,  Olc.  Adm. 
104,  20  Fed.  Cas.  No.  11,693;  The  Columbia. 
8  Fed.  Rep.  718;  The  Monticello,  15  Fed.  Rep. 
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trip,  where  there  is  no  immediate  danger  of  collision.1  The  ferryboat  has 
the  right  to  follow  her  usual  course  in  rounding  into  her  slip,3  and  in  crossing 
between  her  landings.3  But  this  right  does  not  absolve  her  from  observing 
the  general  rules  of  navigation  applicable  to  overtaking  vessels,  or  vessels 
meeting  end  on,  or  on  crossing  or  converging  courses,  when  not  so  near  her 
slip  that  observance  of  such  rules  will  occasion  embarrassment  in  entering.4 
Nor  should  she  leave  her  slip  when  another  vessel  is  directly  in  her  path 
involving  the  danger  of  a  collision  with  such  vessel,  or  others  that  may  be 
concealed  behind  her,  which  cannot  be  avoided  by  prompt  action  on  the  part 
of  the  first  vessel.5 

6.  Waters  Connecting  Great  Lakes.6  —  The  navigation  of  the  waters  con- 
necting the  Great  Lakes  is  now  governed  by  special  rules  for  the  prevention 
of  collision  between  vessels  on  the  Great  Lakes.7  Before  the  enactment  of 
such  rules  the  early  regulations  of  1864  (Rev.  Stat.,  §  4233),  and  the  Super- 
vising Inspectors'  Rules,  applied  8  in  so  far  as  the  manoeuvre  of  the  vessels 
took  place  in  American  waters.9  Where  the  manoeuvres  take  place  on  the 
Canadian  side  the  case  will  be  governed  by  the  Canadian  law.10  Special  pro- 
visions are  made  for  the  navigation  of  narrow  channels.  Thus,  where  the 
channel  is  less  than  five  hundred  feet  in  width  steam  vessels  approaching  from 
opposite,  directions  must  be  slowed  down  to  moderate  speed.11  And  where 
both  are  going  in  the  same  direction  one  shall  not  pass  the  other  unless  the 
vessel  ahead  be  disabled  or  signify  her  willingness  that  the  vessel  astern  may 
pass. 12    Special  rules  are  provided  governing  the  movements  and  anchorage 


476;  McFarland  v.  Selby  Smelting,  etc.,  Co.,  17 
Fed.  Rep.  256 ;  The  John  S.  Darcy,  29  Fed. 
Rep.  647 ;  The  Baltic,  41  Fed.  Rep.  603 ;  The 
Chicago,  61  Fed.  Rep.  521  ;  The  Fanwood,  61 
Fed.  Rep.  523 ;  The  Whitehall,  68  Fed.  Rep. 
1022;  The  Paunpeck,  ( C.  C.  A.)  86  Fed.  Rep. 
925- 

A  ferryboat  approaching  her  slip  is  justified 
in  assuming  that  a  tug  manoeuvring  near  its 
entrance  will  get  out  of  the  way  in  answer  to 
her  seasonable  signal.  West  Brooklyn,  (C.  C. 
A.)  49  Fed.  Rep.  688. 

An  approaching  vessel  is  bound  to  assume 
that  a  ferryboat  on  nearing  her  slip  will  check 
her  speed,  and  she  must  b^  navigated  in  accord- 
ance therewith.  The  Dakota,  35  U.  S.  App. 
61. 

1.  The  Manhasset,  34  Fed.  Rep.  408. 

2.  Rounding  into  Slip,  —  The  Pavonia,  23 
Fed.  Rep.  204 ;  The  John  S.  Darcy,  29  Fed.  Rep. 
648;  The  C.  H.  Seuff,  32  Fed.  Rep.  237. 

The  "  Course "  of  a  Ferryboat  is  that  which 
she  is  obliged,  from  necessity,  to  hold  in  order 
to  effect  an  entrance  into  her  slip,  with  all  the 
changes  and  turns  which  that  course  necessarily 
involves.  The  John  S.  Darcy,  29  Fed.  Rep.  647. 
citing  General  Steam  Nav.  Co.  v.  Hedley,  L.  R. 
3  P.  C.  44  ;  Malcomson  v.  General  Steam  Nav. 
Co.,  L.  R.  4  P.  C.  519;  The  Wm.  H.  Beaman, 
18  Fed.  Rep.  334;  West  Virginia,  etc.,  R.  Co. 
v.  The  Isle  of  Pines,  24  Fed.  Rep.  498. 

3.  Course  in  Crossing.  —  Randolph  v.  The 
Steamship  United  States,  Newb.  Adm.  497,  20 
Fed.  Cas.  No.  11,562. 

4.  Ferryboats  Bound  by  General  Rules.  —  The 
America,  92  U.  S.  432;  The  Armitage 
Brearley,  9  Ben.  (U.  S.)  108,  1  Fed.  Cas.  No. 
537;  The  E.  C.  Scranton,  3  Blatchf.  (U.  S.)  50, 
8  Fed.  Cas.  No.  4,273  ;  Edwards  v.  The  Steam 
Ferry  Boat  Manhasset.  5  Hughes  CU.  S.)  104, 
8  Fed.  Cas.  No.  4,295  ;  Lenox  v.  Winisiment 
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Co.,  1  Sprague  (U.  S.)  160,  15  Fed.  Cas.  No. 
8,248 ;  Randolph  v.  The  Steamship  United 
States,  Newb.  Adm.  497,  20  Fed.  Cas.  No. 
11,562;  The  Garden  City,  19  Fed.  Rep.  529; 
The  Baltimore,  34  Fed.  Rep.  660 ;  The  Colum- 
bia, 92  Fed.  Rep.  936,  affirming  (C.  C.  A.)  92 
Fed.  Rep.  939 ;  Hunt  v.  Hoboken  Land  Imp. 
Co.,  3  E.  D.  Smith  (N.  Y.)  144. 

5.  Leaving  Slip  in  Face  of  Danger.  —  The 
Breakwater,  155  U.  S.  252;  The  Columbus,  Abb. 
Adm.  384,  6  Fed.  Cas.  No.  3,043  ;  Randolph  v. 
The  Steamship  United  States,  Newb.  Adm.  497, 
20  Fed.  Cas.  No.  11,562;  The  Venetian,  29  Fed. 
Rep.  460  ;  The  Hudson  City,  38  Fed.  Rep.  446  ; 
The  Eddie  Garrison,  65  Fed.  Rep.  253. 

6.  Signals,  see  supra,  this  title,  Lights,  Sig- 
nals, Lookouts. 

7.  Rules  Applicable  to  Waters  Connecting  Great 
Lakes.— Act  Feb.  8,  1895. 

8.  Prior  Rules.  —  The  New  York,  175  U.  S. 
187. 

9.  Collision  in  American  Waters.  —  The  New 

York,  175  U.  S.  187,  82  Fed.  Rep.  819;  The 
North  Star,  (C.  C.  A.)  62  Fed.  Rep.  71  ;  Robin- 
son v.  Detroit,  etc.,  Steam  Nav.  Co.,  (C.  C.  A.) 
73  Fed.  Rep.  883. 

10.  Collisions  in  Canadian  Waters. —  The  Lands- 
downe,  105  Fed.  Rep.  436. 

11.  Meeting  in  Narrow  Channels. —  Rule  25, 
Rules  for  Great  Lakes. 

Before  such  rule  was  enacted  it  was  held 
that  it  was  not  a  fault  for  a  tow  to  enter  the 
channel  of  the  St.  Clair  flats  while  another  tow 
was  coming  through  in  the  opposite  direction. 
The  Sweepstakes,  Brown  Adm.  509,  23  Fed. 
Cas.  No.  13.687. 

12.  Overtaking  Vessels.  —  Rule  25.  Rules  for 
Great  Lakes ;  The  Edward  Smith  No.  2,  105 
Fed.  Rep.  987. 

Right  of  Way  of  Descending  Vessel. —  In  all 
narrow  channels  where  there  is  a  current,  and 
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of  vessels  in  the  St.  Mary's  river,1  which  take  precedence  of  all  general  rules 
so  far  as  they  are  applicable  and  supersede  all  customs  of  navigation  to  the 
contrary.2 

7.  Canal  Navigation.  —  The  right  to  use  a  public  canal  is  free  to  all  vessels 
engaged  in  lawful  business  which  do  not  unreasonably  or  unnecessarily  obstruct 
the  navigation  of  the  canal  by  other  vessels.3 

Vessels  Meeting.  —  The  starboard  side  rule  in  passing  applies  to  canal  navi- 
gation,4 and  vessels  passing  in  opposite  directions  must  keep  well  over  to 
their  side  of  the  canal.5 

Overtaking  Vessels.  —  An  overtaking  steam  canal  boat  should  not  attempt  to 
pass  the  boat  ahead  at  a  place  where  she  will  risk  collision  with  such  vessel 
or  approaching  vessels.®  Nor  should  she  attempt  to  pass  at  a  place  where  a 
bend  in  the  canal  obstructs  the  view  of  the  approaching  or  moored  vessels.7 

Boats  Moored.  —  A  boat,  in  tying  up  in  the  canal,  must  take  the  beim  bank.8 
And  where  she  moors  to  the  tovvpath  side  the  burden  is  upon  her  to  show 
that  sufficient  precaution  was  taken,  either  by  strong  lights  or  timely  hails, 
to  warn  approaching  boats;9  and  a  vessel  passing  another  lying  at  rest  in  the 
canal  is  bound  to  ascertain  whether  she  can  do  so  in  safety.10 

8.  Speed.  —  Vessels  navigating  in  narrow  channels  or  the  crowded  waters 
of  a  harbor  must  move  with  great  caution,11  and  should  move  slowly  enough 
to  keep  themselves  under  such  entire  control  as  to  be  able  to  stop  on  short 
notice.12     Ferryboats  are  not  excepted  from  the  rule,  but  must  use  moderate 


in  the  rivers  St.  Mary,  St.  Clair,  Detroit, 
Niagara,  and  St.  Lawrence,  when  two  steamers 
are  meeting,  the  descending  steamer  shall  have 
the  right  of  way,  and  shall,  before  the  vessels 
shall  have  arrived  within  the  distance  of  one- 
half  mile  of  each  other,  give  the  signal  neces- 
sary to  indicate  which  side  she  elects  to  take. 
Rule  24,  Rules  for  Great  Lakes. 

Prior  Rule,  see  The  Sweepstakes,  Brown 
Adm.  509,  23  Fed.  Cas.  No.  13,687. 

1.  Rules  for  St.  Mary's  River.  —  Act  March 
6,  1896,  c.  49  (29  U.  S.  Stat,  at  L.  54),  and  rules 
made  in  pursuance  thereof  set  out  in  full  in  The 
North  Star,  108  Fed.  Rep.  438. 

2.  The  North  Star,  108  Fed.  Rep.  436. 

The  passage  of  vessels  above  Rams  Dock  on 
the  St.  Mary's  river  held  not  negligence,  see 
The  City  of  Cleveland,  56  Fed.  Rep.  729. 

Starboard-side  Rule.  —  There  is  no  general 
obligation  upon  vessels  navigating  St.  Clair 
flats  to  keep  to  the  right  of  the  centre  of  the 
channel.  The  Milwaukee,  Brown  Adm.  313,  17 
Fed.  Cas.  No.  9,626. 

3.  Right  to  Use  Canal.  —  So  held  in  the  case 
of  a  floating  elevator  used  in  the  Buffalo  City 
Ship  canal.  People  v.  Horton,  64  N.  Y.  610, 
affirming  5  Hun  (N.  Y.)  516. 

Violation  of  Regulations.  —  The  mere  viola- 
tion of  regulations  does  not  constitute  a  cause 
of  action  in  the  absence  of  negligence.  Jacques 
v.  Nicholl,  25  U.  C.  Q.  B.  402. 

4.  Starboard-side  Rule.  —  Rathbun  v.  Payne, 
19  Wend.  (N.  Y.)  399. 

Except  in  the  case  of  steam  canal  boats  meet- 
ing horse  boats,  the  latter  being  required  to 
keep  the  towpath  side.  The  Hugo  Keller,  91 
Fed.  Rep.  287. 

5.  Duty  to  Keep  Well  Over.  —  The  Venus,  16 
Fed.  Rep.  792  ;  The  Ashford,  44  Fed.  Rep.  703  ; 
The  A.  J.  Wright,  84  Fed.  Rep.  1002. 

The  Descending  Boat  in  a  narrow  channel  has 
right  of  way  under  the  law  of  Pennsylvania. 
Sheerer  :•.  Kissinger,  1  Pa.  St.  44. 


6.  Overtaking  Vessels.  —  The  Charley  A. 
Reed,  19  Fed.  Rep.  in. 

7.  The  Hugo  Keller,  91  Fed.  Rep.  287. 
Bends  in  Canal.  —  Steam  canal  boats  nearing 

a  bend  where  the  view  of  approaching  boats  is 
obstructed  must  proceed  with  caution  and  at 
a  reduced  speed,  and  though  not  required  by 
any  conventional  rule,  the  custom  to  signal 
their  approach  will  be  held  obligatory.  The 
Gamma,  103  Fed.  Rep.  703. 

Burden  of  Proof.  —  A  boat  which  is  injured 
while  being  navigated  in  disregard  of  the  regu- 
lations of  the  canal  by  a  vessel  which  is  navi- 
gated in  accordance  with  such  regulations  has 
the  burden  of  excusing  her  omission  to  comply 
with  the  rules.  The  Curtis  Park,  19  Fed.  Rep. 
797- 

8.  Mooring.  —  The  City  of  Milwaukee,  14 
Fed.  Rep.  365. 

9.  The  City  of  Milwaukee,  14  Fed.  Rep.  365. 

10.  Passing  Moored  Boat.  —  Dygert  v.  Bradley, 

8  Wend.  (N.  Y.)  469. 

Rules  as  to  ascending  and  descending  boats 
meeting  in  narrow  places  in  Pennsylvania 
canals,  see  Sheerer  v.  Kissinger,  1  Pa.  St.  44. 
Former  rule  as  to  preference  at  locks  on  Erie 
canal,  see  Houghton  v.  Walce,  64  Barb.  (N. 
Y.)  613.  Liability  of  towing  contractor,  see 
Jefferson  v.  Brady,  4  Houst.  (Del.)  626,  5 
Houst,  (Del.)  60. 

11.  Great  Caution  Required. — The  Alleghany, 

9  Wall.  (U.  S.)  522;  The  Syracuse,  9  Wall. 
(U.  S.)  672;  The  Tug  Brothers,  2  Biss.  (U.  S.) 
104,  4  Fed.  Cas.  No.  1,969,  affirmed  Maxwell  v. 
The  Brothers,  1  Chicago  Leg.  N.  73.  16  Fed. 
Cas.  No.  0,322;  Gray  v.  The  Steam  Tug  Jessie 
Russell,  S  Fed.  Rep.  639. 

12.  Under  Control. — The  Alleghany.  0  Wall. 
(U.  S.)  522;  The  Corsica.  9  Wall.  (U.  S.)  630: 
The  City  of  Paris,  o  Wall.  (II.  S.)  631:  New- 
ton -'.  Stchbins,  10  How.  (U.  S.l  q86 :  Maxwell 
v.  The  Brothers,  1  Chicago  Leg.  N.  73,  16  Fed. 
Cas.  No.  9,322,  affirming  2  Riss.  (U.  S.)  104,  4 
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speed  in  approaching  and  entering  their  slips.1 

Test  of  Safe  Speed.  —  The  test  of  safe  speed  is  whether  the  speed  is  such  as 
allows  the  vessel  to  comply  with  the  duty  imposed  upon  her.2 

Suction  and  Swell.  —  The  right  of  a  vessel  to  navigate  public  waters  being 
subject  to  the  restriction  that  it  must  be  exercised  in  a  reasonable  and  careful 
manner,  and  do  no  injury  to  others  that  care  and  prudence  may  avoid,3  a 
steamboat  is  in  fault  in  passing  by  a  tow  or  vessel  moored  in  a  narrow  channel 
at  such  speed  or  so  near  as  to  create  an  unusual  suction  and  swell  beyond  the 
power  of  ordinary  tows  or  vessels  as  ordinarily  moored  to  withstand.4  But 
tows  must  be  so  made  up  and  managed,  and  vessels  along  the  dock  or  at 
anchor  must  be  so  moored  or  trimmed,  as  to  meet  the  contingency  of  being 
passed  by  other  vessels  in  the  ordinary  manner.5  Nor  is  a  vessel  bound  as 
matter  of  law,  under  all  circumstances,  to  proceed  at  such  a  rate  of  speed  as 
to  avoid  all  danger  to  other  vessels  from  her  swells.6  And  if  the  swell  and 
suction  created  by  the  passing  vessel  are  those  to  be  expected  in  the  ordinary 
navigation  of  a  rapid  vessel,  which  is  managed  with  prudence  and  constructed 
and  equipped  in  a  suitable  manner,  and  if  the  passing  vessel  has  no  reason 
to  apprehend  that  she  will  do  an  injury,  and  a  vessel  is  injured  thereby,  the 
passing  vessel  is  not  responsible.7 

Sheering  from  Course.  —  A  vessel  should  not  go  at  excessive  speed  in  a  place 
where  she  is  liable  to  meet  a  cross  current,8  or  where  there  is  risk  of  her 
smelling  the  ground  so  as  to  prevent  her  from  answering  her  helm  with 
promptness,0  which  may  render  her  unable  to  avoid  collision  with  other 
craft.  Nor  should  she  pass  others  so  near  or  at  such  speed  that  her  suction 
may  cause  them  to  sheer  out  of  their  course.10 


Fed.  Cas.  No.  1,969;  The  Scottish  Bride  v. 
The  Anthony  Kelly,  8  Phila.  (Pa.)  151,  28  Leg. 
Int.  (Pa.)  325,  20  Fed.  Cas.  No.  12,551  ; 
Appleby  v.  The  Bark  Kate  Irving,  2  Fed.  Rep. 
919. 

1.  Ferry  Boats  Not  Excepted. — The  Howard, 

30  Fed.  Rep.  280. 

2.  Test  of  Safe  Speed.  —  The  Great  Eastern,  3 
Moo.  P.  C.  C.  N.  S.  31,  ii  L.  T.  N.  S.  5;  The 
Germania,  21  L.  T.  N.  S.  44;  The  Earl  Spencer, 
33  L.  T.  N.  S.  235,  3  Asp.  M.  Cas.  4;  Brainard 
v.  The  Worcester,  4  Fed.  Cas.  No.  1,804a; 
The  City  of  New  York,  35  Fed.  Rep.  609 ; 
The  Allianca,  39  Fed.  Rep.  480 ;  The  Steam 
Tug  Luckenbach,  (C.  C.  A.)  50  Fed.  Rep. 
130. 

The  Dazzling  Effect  of  the  Electric  Lights  upon 

the  Brooklyn  bridge  being  such  as  to  prevent 
pilots  when  nearing  the  bridge  from  properly 
distinguishing  ordinary  lights  just  beyond  it, 
vessels  approaching  such  bridge  in  the  night- 
time must  materially  diminish  their  speed.  The 
A.  Demerest,  25  Fed.  Rep.  921. 

Rounding  Bend.  —  A  vessel  which  rounds  a 
bend  at  such  speed  as  to  prevent  her  complying 
with  the  rule  which  requires  her  to  keep  out 
of  the  way  of  a  vessel  having  the  right  of  way, 
will  be  held  in  fault  for  the  resulting  collision. 
The  Cambridge,  2  Hask.  (U.  S.)  109,  4  Fed. 
Cas.  No.  2,333  !  The  Steam  Tug  Luckenbach, 
(C.  C.  A.)  50  Fed.  Rep.  129,  affirmed  67  Fed. 
Rep.  619. 

3.  The  Morrisania.  13  Blatchf.  (U.  S.)  512; 
The  Southfield,  10  Fed.  Rep.  841. 

4.  Unusual  Suction  and  Swell.  —  The  Batavier, 
9  Moo.  P.  C.  286,  1  Spinks  378;  Smith  v.  Dob- 
son,  3  M.  &  G.  59,  42  E.  C.  L.  40  ;  Luxford  v. 
Large,  5  C.  &  P.  421,  24  E.  C.  L.  391  ;  The  C. 
H.  Northam,  13  Blatchf.  (U.  S.)  31  ;  The  Mor- 


risania, 13  Blatchf.  (U.  S.)  512;  The  Steam- 
boat Massachusetts,  10  Ben.  (U.  S.)  177;  The 
Monitor,  4  Biss.  (U.  S.)  503,  17  Fed.  Cas.  No. 
9,710;  The  Tiger  Lily,  11  Fed.  Rep.  744;  The 
Southfield,  19  Fed.  Rep.  841  ;  The  Drew,  22 
Fed.  Rep.  853  ;  The  Rhode  Island,  24  Fed.  Rep. 
■295- 

5.  Negligence  of  Injured  Vessel.  —  The  Duke 
of  Cornwall,  1  Pritch.  Ad.  Dig.  301  ;  Smith  v. 
Dobson,  3  M.  &  G.  59,  42  E.  C.  L.  40  ;  Luxford 
v.  Large,  5  C.  &  P.  421,  24  E.  C.  L.  391  ;  The 
Daniel  Drew,  13  Blatchf.  (U.  S.)  528;  The 
Drew,  22  Fed.  Rep.  852. 

Liability  of  Vessel  Moored  Alongside.  —  That 
the  lurching  of  a  scow  mooring  alongside  a 
sloop  during  which  she  dumped  her  deckload 
of  stones  was  caused  by  the  swell  of  a  passing 
steamer  and  the  scow  striking  the  ground,  is 
no  defense  to  a  libel  for  injury  to  the  sloop,  as 
in  such  case  the  owner  was  in  fault  in  mooring 
the  scow  alongside.  A  Scow  Without  a  Name. 
7  Ren.  (U.  S.)  384,  20  Fed.  Cas.  No.  12,554. 

6.  The  Daniel  Drew,  13  Blatchf.  (U.  S.)  527; 
Bell  v.  New  Jersey  Steamboat  Co.,  54  N.  Y. 
App.  Div.  526. 

7.  Ordinary  Swells.  —  The  Daniel  Drew,  13 
Blatchf.  (U.  S.)  528. 

8.  The  Britannia,  153  U.  S.  130;  Occidental, 
etc..  Steamship  Co.  v.  Smith,  (C.  C.  A.)  74  Fed. 
Ren.  261. 

9.  Smelling  the  Ground.  —  The  Ralph  Creyke. 

55  L.  T.  N.  S.  155.  6  Asp.  M.  Cas.  19:  The 
Blenheim,  14  Fed.  Rep.  797,  affirming  17  Fed. 
Ren.  608. 

10.  Sheering  from  Suction. —  The  Minnie.  31 

Fed.  Rep.  301,  affirming  20  Fed.  Rep.  543  :  The 
Owego,  71  Fed.  Rep.  537,  affirmed  (C.  C.  A.) 
100  Fed.  Rep.  099.  See  also  The  City  of  Cleve- 
land, 56  Fed.  Rep.  729. 
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Harbors,  and  Canal; 


Excuse  for  Excessive  Speed.  —  It  is  no  excuse  for  excessive  speed  that  the  ship 
was  carrying  mails.1 

Effect  of  Local  Law.  —  There  are  local  statutes  which  limit  the  rate  of  speed.  ~ 
But  a  statute  imposing  a  penalty  for  running  at  a  speed  exceeding  a  certain 
rate  per  hour  does  not  necessarily  render  a  less  rate  of  speed  prudent.3 


Sheer  Defined.  —  Sheer,  in  nautical  meaning, 
is  a  deviation  from  the  line  of  the  course  in 
which  a  vessel  should  be  steered.  The  Steamer 
New  Philadelphia,  i  Black  (U.  S.)  74- 

Passing  Near.  —  It  has  been  held  that  steam- 
ers of  the  same  size  going  in  opposite  directions 
may  properly  pass  within  fifty  feet  of  each 
other.   The  City  of  Cleveland,  56  Fed.  Rep.  729. 

And  that  passing  at  moderate  speed  on  direct 
lines  one  hundred  feet  from  each  other  is  not 
negligent.  The  St.  Johns,  34  Fed.  Rep.  763, 
affirmed  42  Fed.  Rep.  77. 

A  New  York  statute,  however,  forbids  vessels 
passing  within  twenty  yards.  The  Express,  55 
Fed.  Rep.  341. 

1.  Carrying  Mail  No  Excuse.  — The  Vivid,  10 
Moo.  P.  C.  472,  affirming  Swabey  88  ;  Rogers  v. 
The  Steamer  St.  Charles,  19  How.  (U.  S.)  108; 
Haney  v.  The  Steamer  Louisiana,  Taney  (U.  S.) 
602,  11  Fed.  Cas.  No.  6,021. 

2.  Local  Statute  Limiting  Speed. —  A  New  York 
statute  forbids  a  speed  of  more  than  eight  miles 
an  hour  between  the  Battery  and  Corlear's  Hook 
(Consolidation  Act,  1882,  §  757),  The  Express, 
55  Fed.  Rep.  341  ;  or  a  greater  rate  of  speed 
than  six  miles  an  hour  in  passing  docks  and 
wharves  in  Albany,  Bell  v.  New  Jersey  Steam- 
boat Co.,  54  N.  Y.  App.  Div.  526. 

A  statute  limiting  speed  to  six  miles  per  hour 
was  construed  as  prohibiting  a  vessel  proceed- 
ing against  the  tide  being  navigated  at  a 
greater  speed  than  six  miles  per  hour  over  the 
ground.  The  R.  L.  Alston,  8  P.  D.  5  ;  The 
Warren,  25  Fed.  Rep.  782. 

3.  Legal  Speed  Not  Legalized  Speed.  —  Green- 
man  v.  The  Steam-Boat  Narragansett,  4  Fed. 
Rep.  244. 

Particular  Speed  Held  Excessive  under  the  cir- 
cumstances. Full  speed  in  entering  a  narrow 
part  of  the  channel  at  night.  Bulloch  v.  The 
Lamar,  1  West.  L.  J.  444,  4  Fed.  Cas.  No.  2,129  ; 
six  and  one-half  knots  an  hour  crossing  fishing 
grounds  on  a  very  dark  night,  The  Pepperell. 
Swabey  12  ;  seven  to  eight  miles  an  hour  through 
a  narrow  passage  among  vessels  at  anchor,  The 
City  of  Paris,  9  Wall.  (U.  S.)  634;  eight  knots 
an  hour  where  meeting  sailing  vessels  beating 
through  a  channel  three  hundred  feet  wide, 
The  Northern  Warrior,  1  Hask.  (U.  S.)  314, 
18  Fed.  Cas.  No.  10,325;  nine  to  ten  miles  an 
hour  in  a  much-frequented  harbor  on  a  stormy 
night,  Rogers  v.  The  Steamer  St.  Charles,  19 
How.  (U.  S.)  108;  nine  miles  an  hour  when 
meeting  tow  in  Brewerton  channel.  Appleby  v. 
The  Bark  Kate  Irving,  2  Fed.  Rep.  919;  four- 
teen miles  an  hour  when  meeting  tow  in 
Brewerton  channel,  The  Charlotte.  51  Fed. 
Rep.  455  ;  five  to  six  miles  an  hour  in  entering 
Buffalo  harbor  in  strong  gale.  The  Syracuse, 
84  Fed.  Rep.  1005  ;  over  three  miles  an  hour 
in  Chicago  river  between  the  main  bridge  and 
Allen's  slip,  The  Buckeye.  9  Fed.  Rep.  666 : 
three  and  a  half  miles  an  hour  at  night  in 
Chicago  river  where  full  of  craft.  Ward  v. 
The  Propeller  A.  Rossiter,  6  McLean  (U.  S.) 


63,  Newb.  Adm.  225,  29  Fed.  Cas.  No.  17,147; 
over  four  miles  an  hour  by  tug  in  Chicago 
river,  The  Little  Giant,  2  Biss.  ( U.  S.)  23,  15 
Fed.  Cas.  No.  8,401  ;  nine  miles  an  hour  in  ap- 
proaching Chicago  harbor  on  a  dark  night,  The 
Badger  State,  15  Fed.  Rep.  346,  affirming  8  Fed. 
Rep.  526 ;  full  speed  down  the  narrow  and 
crowded  channel  at  Greenwich  piers  in  Dela- 
ware river,  The  Illinois,  65  Fed.  Rep.  123, 
affirmed  (C.  C.  A.)  87  Fed.  Rep.  574;  seven- 
teen miles  an  hour  in  moving  among  vessels 
with  tows  in  Hudson  river,  The  Syracuse,  9 
Wall.  (U.  S.)  672;  ten  and  a  half  knots  an 
hour  on  the  Irish  coast  in  the  track  of  vessels 
on  a  night  so  dark  that  a  vessel  could  not  be 
seen  more  than  a  ship's  length  away,  The  City 
of  Brooklyn,  1  P.  D.  276  ;  ten  knots  an  hour 
on  a  dark  night  up  the  Horse  channel  at  the 
entrance  of  the  Mersey,  The  Despatch,  Swabey 
138;  six  miles  an  hour  in  the  "straight  cut" 
at  Milwaukee,  The  Alleghany,  9  Wall.  (U.  S.) 
522,  affirming  1  Biss.  (U.  S.)  497,  1  Fed.  Cas. 
No.  204,  2  Biss.  (U.  S.)  29,  1  Fed.  Cas.  No.  205  ; 
four  knots  an  hour  along  piers  in  New  York 
harbor,  Greenwood  v.  The  William  Fletcher, 
38  Fed.  Rep.  156;  six  to  eight  knots  an  hour 
near  piers  in  East  river,  The  Transfer  No.  8, 
(C.  C.  A.)  69  Fed.  Rep.  846,  affirming  53  Fed. 
Rep.  670  ;  eight  to  ten  knots  near  piers  in  North 
river,  The  City  of  Augusta.  102  Fed.  Rep.  991  ; 
nine  miles  an  hour  two  hundred  and  seventy- 
six  feet  from  New  York  piers  on  the  East 
river,  Greenman  v.  The  Steam-Boat  Narra- 
gansett, 4  Fed.  Rep.  244  ;  eight  to  ten  knots  an 
hour  close  to  the  Brooklyn  shore  on  the  East 
river,  The  Favorita,  18  Wall.  ( U.  S.)  598; 
eight  to  nine  miles  an  hour  in  East  river  when 
full  of  vessels.  The  Steam  Propeller  James 
Roy,  5  Ben.  (U.  S.)  177,  13  Fed.  Cas.  No. 
7,201  ;  ten  miles  an  hour  in  East  river,  U.  S. 
v.  The  Mineola,  26  Fed.  Cas.  No.  15,779a; 
twelve  to  thirteen  knots  an  hour  by  large 
steamer  in  East  river,  The  Rosedale.  88  Fed. 
Rep.  324,  affirmed  (C.  C.  A.)  92  Fed.  Rep.  1021  ; 
twelve  to  fifteen  knots  an  hour  at  night  in  East 
river,  The  Steamtug  Union,  7  Ben.  (U.  S.) 
296,  24  Fed.  Cas.  No.  14,344  ;  eleven  knots  an 
hour  in  a  crowded  part  of  the  East  river,  The 
Steam  Ferry-Boat  George  Law,  3  Ben.  (U.  S.) 
456,  10  Fed.  Cas.  No.  5,337:  twelve  miles  an 
hour  in  the  East  river  in  the  vicinity  of  ferries 
with  the  river  full  of  running  ice.  The  Steamer 
Electra,  1  Ben.  (U.  S.)  282,  8  Fed.  Cas.  No. 
4.337  :  ten  to  eleven  knots  by  large  steamer  de- 
scending the  narrow  channel  of  Providence 
river,  Towboat  No.  j,  CC.  C.  A.)  74  Fed.  Rep. 
906  ;  six  miles  an  hour  in  addition  to  current  of 
four  miles  in  St.  Clair  river  by  sail  vessel, 
The  Masten,  Brown  Adm.  436.  16  Fed.  Cas. 
No.  9,266  ;  eight  miles  an  hour  in  St.  Clair  river 
on  dark  night,  Hall  v.  The  Propeller  Buffalo, 
Newb.  Adm.  115,  11  Fed.  Cas.  No.  5,927. 

Particular  Speed  Held  Not  Excessive.  —  Four 
miles  an  hour  with   tow   in   East  river.  The 
Steam  Propeller  James  Roy.  s  Ren.  (U.  S.) 
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9.  Launching  Vessels.  —  The  launching  of  a  vessel  being  an  extraordinary 
and  unusual  proceeding,  the  builder  is  required  to  take  extraordinary  care 
and  exercise  the  highest  caution  to  prevent  damage  to  other  vessels  anchored 
in  or  navigating  the  harbor.1  Reasonable  notice  must  be  given,  and  it  is  the 
duty  of  the  builder  to  warn  all  vessels  anchored  near  the  launch  or  vessels 
navigating  in  such  waters,2  and  the  latter  are  required  to  get  out  of  the  way.3 

Marine  Ways.  —  Where  a  vessel  hauled  out  on  marine  ways  for  repairs  breaks 
loose,  and  sliding  down  into  the  water  comes  into  collision  with  another 
vessel,  the  same  principles  govern  as  in  the  case  of  a  collision  beteewn  vessels 
navigating  the  river.4 

XV.  Enforcement  of  Liability  for  Injuries  —  1.  Jurisdiction.  —  Subject 
to  the  general  limitation  of  the  jurisdiction  of  courts  of  admiralty  as  to  sub- 
ject-matter, water,  and  places,5  such  courts  have  jurisdiction  of  libels  in  rem 
for  injuries  to  and  by  vessels  without  regard  to  the  citizenship  of  the  parties, 
nationality  of  the  vessels,  or  place  of  injury,®  and  of  libels  in  personam  when 
the  parties  are  within  the  territorial  jurisdiction  of  the  court.7 

In  the  United  States  the  admiralty  courts  have  no  jurisdiction  of  suits  for 
injuries  by  vessels  to  structures  on  or  connected  with  the  shore,  or  resting  on 
the  soil  under  the  water,  such  as  wharves,  piers,  bridges,   booms,  etc.,8 


177,  I3  Fed.  Cas.  No.  7,201  ;  ten  to  twelve  knots 
an  hour  by  Staten  Island  ferryboat  in  clear 
weather  in  the  daytime,  The  Steamboat  North- 
field,  4  Ben.  (U.  S.)  112,  18  Fed.  Cas.  No. 
10,326 ;  fifteen  miles  an  hour  in  the  Harbor 
of  New  York  on  a  clear  day  when  the  harbor  is 
not  crowded,  The  Frisia,  24  Fed.  Rep.  495 ; 
eight  to  nine  knots  an  hour  on  a  dark  night, 
The  Pacific,  9  P.  D.  124,  53  L.  J.  Adm.  67. 

1.  Extraordinary  Care  Required.  —  The  Blen- 
heim, 2  W.  Rob.  421,  4  Notes  Cas.  393;  The 
Vianna.  Swabey  405  ;  The  Andalusian,  2  P.  D. 
231  ;  The  George  Roper,  8  P.  D.  119;  Malster 
v.  Humphreys.  3  Fed.  Rep.  535. 

A  steam  tug  being  launched,  held  guilty  of 
negligence  in  not  sounding  her  whistle.  The 
United  States,  12  L.  T.  N.  S.  33- 

2.  Warning  Must  Be  Given.  —  The  George 
Roper,  52  L.  J.  P.  Adm.  69,  8  P.  D.  119;  The 
Andalusian,  2  P.  D.  231,  46  L.  J.  Adm.  77;  The 
Vianna,  Swabey  405  ;  Malster  v.  Humphreys,  3 
Fed.  Rep.  535.  In  these  cases  the  builder  was 
held  guilty  of  negligence  in  failing  to  have  a 
vessel  in  the  water  to  warn  approaching  vessels. 

Decorating  vessel  with  flags  and  having  tug 
also  decorated  plying  about,  held  sufficient  no- 
tice. The  Glengarry,  2  P.  D.  235,  43  L.  J.  Adm. 
37,  30  L.  T.  N.  S.  341,  23  W.  R.  no,  2  Asp. 
M.  Cas.  230. 

3.  Vessels  Must  Get  Out  of  Way.  —  The 
Cachapool,  7  P.  D.  217,  46  L.  T.  N.  S.  iyi,  4 
Asp.  M.  Cas.  502 ;  The  Blenheim,  2  W.  Rob. 
422  ;  The  Vianna,  Swabey  405. 

4.  Marine  Ways,  —  Baker  v.  Power,  14  Fed. 
Rep.  483- 

5.  See  title  Admiralty  Jurisdiction,  vol.  I, 
p.  645. 

6.  Jurisdiction  of  Admiralty  Courts  —  Eng- 
land. —  The  Griefswald,  Swabey  430  ;  The 
Sisters,  1  P.  D.  117;  The  Rhosina,  10  P.  D.  24, 
132;  The  Industrie.  L.  R.  3  A.  &  E.  303; 
Everard  v.  Kendall.  L.  R.  5  C.  P.  428  ;  Purkis 
v.  Flower,  L.  R.  9  Q.  B.  114;  The  Johann 
Fricderich,  1  W.  Rob.  35  ;  The  Halley,  5  Moo. 
P.  C.  C.  N.  S.  262;  The  Eliza  Jane,  3  Hag. 
Adm.  335  ;  The  Malvina,  Lush.  493,  Brown  & 


L.  57,  1  Moo.  P.  C.  C.  N.  S.  357,  9  Jur.  N.  S. 
527,  8  L.  T.  N.  S.  403,  11  W.  R.  576;  The 
Courier,  Lush.  541  ;  The  Sarah,  Lush.  549;  The 
Nightwatch,  Lush.  542,  32  L.  J.  Adm.  47,  8 
Jur.  N.  S.  1 161,  7  L.  T.  N.  S.  396,  n  W.  R. 
189;  The  Diana,  9  Jur.  N.  S.  26,  32  L.  J. 
Adm.  57,  7  L.  T.  N.  S.  397,  u  W.  R.  189; 
Everard  v.  Kendall,  L.  R.  5  C.  P.  428,  39  L.  J. 
C.  PI.  234,  22  L.  T.  N.  S.  508;  The  Albert 
Edward,  44  L.  J.  Adm.  49 ;  Reg.  v.  Judge,  8  Q. 
B  D.  609. 

United  States.  —  Simpson  v.  The  Cires,  36 
Leg.  Inf.  (Pa.)  331,  22  Fed.  Cas.  No.  12,881  ; 
The  Moxey,  Abb.  Adm.  73,  17  Fed.  Cas.  No. 
9,894;  The  Steam-Tug  M.  R.  Brazos,  10  Ben. 
(U.  S.)  435,  17  Fed.  Cas.  No.  9,898;  The  Grand 
Republic.  10  Fed.  Rep.  398;  The  B.  B.  Saun- 
ders, 19  Fed.  Rep.  118. 

Contra.  —  The  Robert  Pow,  Brown  &  L.  99  ; 
The  Tda,  Lush.  6. 

7.  Mersey  Docks,  etc.,  Board  v.  Turner, 
(1893)  A.  C.  468,  63  L.  J.  Adm.  17,  1  Reports 
307,  69  L.  T.  N.  S.  630,  7  Asp.  M.  Cas.  369,  57 
J.  P.  660;  The  Halley.  5  Moo.  P.  C.  C.  N.  S. 
262.  See  also  Haglund  v.  Russells,  9  Sc.  Sess. 
Cas.  (4th  ser.)  958. 

8.  Admiralty  Jurisdiction  in  United  States  Lim- 
ited to  Injuries  on  Water.  — Johnson  v.  Chicago, 
etc.,  Elevator  Co.,  119  U.  S.  388,  affirming  105 
111.  462;  The  Schooner  Maud  Webster,  8  Ben. 
(U.  S.)  547,  16  Fed.  Cas.  No.  9,302;  The  Neil 
Cochran.  Brown  Adm.  162,  14  Fed.  Cas.  No. 
7,996  ;  The  Otawa,  Brown  Adm.  356,  18  Fed.  Cas. 
No.  10.616;  The  Savannah,  21  Fed.  Cas.  No. 
12,384;  The  Arkansas,  17  Fed.  Rep.  386;  The 
C.  Accame.  20  Fed.  Rep.  642 ;  The  Professor 
Morse.  23  Fed.  Rep.  803  ;  City  of  Milwaukee  v. 
The  Curtis,  37  Fed.  Rep.  705  ;  The  John  C. 
Sweeney,  55  Fed.  Rep.  540;  Homer  Ramsdell 
Transp.  Co.  v.  Compagnie  Generale  Trans- 
atlantic^, 63  Fed.  Rep.  845  ;  The  Haxby,  95 
Fed.  Rep.  170,  94  Fed.  Rep.  1016;  Chicago  v. 
Schooner  Queen  City,  17  111.  App.  203:  The 
Brig  City  of  Erie  v.  Canfield,  27  Mich.  479- 
See  also  The  Plymouth.  3  Wall.  (U.  S.) 
20. 
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though  they  have  jurisdiction  of  suits  in  personam  for  injuries  to  vessels  by 
such  structures,  the  test  of  jurisdiction  being  the  place  of  consummation  of 
the  injuries,  and  not  the  origin.1  But  such  courts  have  no  jurisdiction  i?i  rem, 
for  there  is  no  maritime  lien  therefor.*  Where  the  injury  is  to  structures  on 
or  connected  with  land,  the  state  courts  have  jurisdiction.3 

In  England  the  admiralty  courts,  by  statute  (Act  1861),  giving  them  juris- 
diction of  "  any  claim  for  damage  done  by  any  ship,"  have  jurisdiction  of 
actions  in  rem  and  in  personam  for  injuries  by  vessels  to  persons  and  property 
wherever  situate,  the  test  of  jurisdiction  being  the  origin  rather  than  the 
place  of  the  injury.4 

2.  Who  May  Sue.  —  The  owner  of  a  vessel,  whether  registered  or  not,5  or 
one  in  possession  under  a  contract  to  purchase,6  or  a  mortgagee,7  or  bailee,8 
or  charterer,9  or  the  master  of  a  foreign  vessel, 10  or  the  assignee  of  the  claim, 11 
may  sue  for  the  injury.  So  the  indorsee  of  a  bill  of  lading, r!  or  the  carrier,13 
may  sue  for  an  injury  to  or  loss  of  cargo.  So,  also,  the  underwriters  who 
have  paid  the  loss  or  to  whom  the  property  has  been  abandoned  may  sue  for 
the  loss.14 


1.  Atlee  v.  Union  Packet  Co.,  21  Wall.  (U. 
S.)  389,  2  Dill.  (U.  S.)  479,  18  Fed.  Cas.  No. 
10,341  ;  Philadelphia,  etc.,  R.  Co.  v.  Phila- 
delphia, etc.,  Steam  Towboat  Co.,  23  How.  (U. 
S.)  209  ;  Leonard  v.  Decker,  22  Fed.  Rep.  741  ; 
Etheridge  v.  City  of  Philadelphia,  26  Fed.  Rep. 
43 ;  City  of  Boston  v.  Crowley,  38  Fed.  Rep. 
202  ;  Assante  v.  Chareston  Bridge  Co.,  40  Fed. 
Rep.  765  ;  Hill  v.  Chosen  Freeholders,  45  Fed. 
Rep.  260  ;  Oregon  City  Transp.  Co.  v.  Columbia 
St.  Bridge  Co.,  53  Fed.  Rep.  549  ;  Greenwood 
v.  Westport,  53  Fed.  Rep.  824,  60  Fed.  Rep. 
560. 

2.  The  Rock  Island  Bridge,  6  Wall.  (U.  S.) 
213. 

3.  Jurisdiction  of  State  Courts. — Johnson  v. 
Chicago,  etc.,  Elevator  Co.,  119  U.  S.  388, 
affirming  105  111.  462;  Chicago  v.  Schooner 
Queen  City,  17  111.  App.  203;  The  Brig  City  of 
Erie  v.  Canfield,  27  Mich.  479. 

4.  Admiralty  Jurisdiction  in  England.  — 
Mersey  Docks,  etc.,  Board  v.  Turner,  (1893) 
A.  C.  468;  The  Maid  of  the  Mist,  21  W.  R. 
310;  The  Excelsior,  L.  R.  2  A.  &  E.  268;  The 
Sylph,  L.  R.  2  A.  &  E.  24  ;  The  Uhla,  L.  R.  2 
A.  &  E.  29,  note ;  The  Clara  Killam,  L.  R.  3 
A.  &  E.  161. 

5.  Owner  Not  Registered  May  Sue.  - —  The  Ilos, 
Swabey  100. 

If  a  question  is  raised  after  judgment  in  a 
collision  suit  whether  the  plaintiff  was  the 
owner  of  the  injured  ship,  the  amount  found 
due  will  be  ordered  to  be  paid  into  the  registry. 
The  Ilos,  Swabey  100. 

6.  Purchaser.  —  The  John  B.  Dallas,  94  Fed. 
Rep.  895. 

7.  Mortgagee.  — The  Grand  Republic,  10  Fed. 
Ren.  398. 

8.  Bailee.  —  The  Minna.  L.  R.  2  A.  &  E.  97. 
The  Master  of  a  Tug  being  a  common-liw 

bailee  of  a  tow  and  her  cargo  in  his  charge 
may  sue  for  the  loss  of  the  tow  and  her  cargo 
by  collision  with  a  third  vessel.  The  Mercedes, 
108  Fed.  Rep.  559. 

9.  Charterer.  —  Lake  Erie,  etc.,  Steamboat 
Co.  v.  The  Eon  &  Heir,  5  West.  L.  Month.  98, 
14  Fed.  Cas.  No.  7,995. 

Where  a  vessel  under  charter  was  injured 
by   collision    caused    by    another   vessel,  the 


charter-party  providing  that  in  case  of  damage 
the  hiring  should  cease  until  she  could  be  re- 
paired, it  was  held  that  an  action  by  the  char- 
terers against  the  offending  ship  for  the  deten- 
tion would  not  lie.  The  Nettlesworth,  9 
Quebec  359. 

10.  Master.  —  The  Reinbeck,  60  L.  T.  N.  S. 
209,  6  Asp.  M.  Cas.  366  ;  The  Lighter  Una,  5 
Ben.  (U.  S.)  198,  24  Fed.  Cas.  No.  14,331  ;  The 
Steam-Tug  Uncle  Abe,  9  Ben.  (U.  S.)  502,  24 
Fed.  Cas.  No.  14,334. 

11.  Assignee. — Ruckman  v.  The  Five  Boys,  20 
Fed.  Cas.  No.  12,107. 

A,  the  purchaser  of  a  ship  from  B,  sued  C  in 
his  own  name  and  as  assignee  for  B  for  dam- 
age done  to  the  ship  before  the  purchase ;  the 
day  after  the  summons  was  served,  B  assigned 
to  A  all  his  claims  against  C.  It  was  held  that 
the  action  would  not  lie.  Symington  v.  Camp- 
bell, 21  Sc.  Sess.  Cas.  (4th  ser.)  434. 

12.  Indorsee  of  a  Bill  of  Lading.  —  The  Mara- 
thon, 40  L.  T.  N.  S.  163,  4  Asp.  M.  Cas.  75; 
The  Vaughan,  14  Wall.  (U.  S.)  258. 

13.  Carrier.  —  Burton  v.  The  Commander  in 
Chief,  4  Fed.  Cas.  No.  2,216;  The  Steamer 
Metis,  s  Ben.  (U.  S.)  203,  17  Fed.  Cas.  No. 
9,500  ;  The  St.  John,  7  Blatchf.  (U.  S.)  220,  21 
Fed.  Cas.  No.  12,224. 

14.  Underwriters. — Simpson  v.  Thomson,  3  App. 
Cas.  279,  38  L.  T.  N.  S.  1,  3  Asp.  M.  Cas.  567  ; 
The  Steamer  City  of  Paris,  1  Ben.  (U.  S.)  529, 
5  Fed.  Cas.  No.  2,766 ;  The  Manistee,  7  Biss. 
(U.  S.)  35,  t6  Fed.  Cas.  No.  9,028,  affirming 
5  Biss.  (U.  S.)  381,  16  Fed.  Cas.  No.  9,027; 
St.  Paul  F.  &  M.  Ins.  Co.  v.  The  Lake  Superior, 
7  Chicago  Leg.  N.  259,  21  Fed.  Cas.  No.  12,244. 
See  further  the  title  Subrogation. 

The  equities  between  the  insured  and  the  in- 
surer are  not  a  matter  with  which  the  wrong- 
doer has  any  concern,  and  it  cannot  be  set  up 
in  defense  to  a  suit  by  the  insurer  that  the  in- 
surer was  not  liable,  nor  can  any  agreement 
between  the  insured  and  the  insurer  act  as  an 
estoppel  against  the  latter  so  far  as  the  wrong- 
doer is  concerned.  In  rc  Harris,  (C.  C.  A.)  57 
Fed.  Rep.  243. 

In  the  case  of  a  collision  between  two  ships 
belonging  to  the  same  owner,  by  which  one  was 
totally  lost  through  the  exclusive  fault  of  the 
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3.  Persons  or  Property  Liable  —  a.  VESSELS.  —  The  rule  as  to  the  liability 
of  a  vessel  for  injuries  caused  by  her  negligent  navigation  is  not  uniform. 
That  the  vessel  is  liable  for  injuries  when  in  charge  of  the  owner  or  of  his 
servants  acting  in  the  line  of  their  duty  is  beyond  controversy,1  and  the  non- 
liability of  the  vessel  when  in  the  wrongful  possession  of  another  would  seem 
to  be  equally  free  from  doubt.2  The  divergence  in  the  rule  arises  where  the 
vessel  is  not  in  charge  of  the  owner  or  his  servants,  or  the  latter  are  not  acting 
in  the  line  of  their  duty. 

English  Rule.  —  The  English  cases  seem  to  proceed  upon  the  theory  that, 
inasmuch  as  every  proceeding  in  rem  is  in  substance  a  proceeding  against  the 
owner  of  the  vessel,  the  maritime  lien  against  the  vessel  must  have  its  root  in 
his  personal  liability,  and  where  the  owner  would  not  be  personally  liable  the 
vessel  cannot  be  proceeded  against.3  This  is  the  rule  applied  in  the  com- 
pulsory pilotage  cases,4  and  in  the  case  of  vessels  in  charge  of  public  officers, 
such  as  harbor  or  dock  masters,  and  navigated  pursuant  to  their  directions.5 

Rule  in  United  states.  —  But  whatever  may  be  the  English  rule  in  respect 
to  the  liability  of  the  vessel  for  damage  caused  by  the  negligence  or  fault  of 
those  lawfully  in  charge  of  her  navigation,  the  law  in  the  United  States  is 
well  settled  that  the  ship  is  considered  as  herself  the  wrongdoer,  liable  for 
the  tort,  and  subject  to  the  maritime  lien  for  damages.  The  faults  of  con- 
duct in  the  vessel's  navigation  are  imputable  to  the  vessel  herself,  and  all  con- 
siderations touching  the  adjustment  among  the  navigators  or  between  them 
and  the  owners,  of  the  personal  fault  or  the  personal  responsibility  for  the 
misgovernment  of  the  vessel,  are  discarded  as  immaterial.6 

Public  Vessels.  —  An  exception  is,  however,  made  in  the  case  of  a  vessel 
belonging  to  a  sovereign  state,  which,  on  grounds  of  public  policy,  is  not 
subject  to  arrest.7 

other,  it  was  held  that  the  underwriters  could      by  them  defectively  moored,  struck  adrift,  and, 

injuring  other  vessels,  was  held  liable  ;  and  in 
The  Ticonderoga,  Swabey  217,  where  a  vessel 
being  under  charter  to  a  foreign  government, 
through  the  fault  of  the  charterer  came  into 
collision  with  another  vessel,  and  was  held  lia- 
ble ;  and  in  The  Lemington,  2  Asp.  M.  Cas. 
475,  also  the  case  of  a  chartered  vessel. 

4.  Compulsory  Pilotage.  —  See  infra,  this  sec- 
tion. 

5.  Direction  of  Harbor  Master.  — The  Bilbao, 

Lush.  149;  The  Cynthia,  2  P.  D.  52,  46  L.  J. 
Adm.  58,  36  L.  T.  N.  S.  189,  3  Asp.  M.  Cas. 

3/8. 

A  vessel  leaving  dock  with  a  pilot  on  board, 
and  within  the  space  over  which  the  dock 
master's  authority  extends  by  statute,  is  re- 
sponsible for  damage  resulting  from  the  use  by 
her  master  of  a  tug  of  insufficient  power,  even 
when  such  tug  is  in  the  general  employment  of 
the  dock  company,  there  being  no  obligation  on 
the  dock  company  to  supply  a  tug.  The  Belgic, 
2  P.  D.  57,  note,  35  L.  T.  N.  S.  929,  3  Asp.  M. 
Cas.  348. 

6.  Vessel  Liable  by  Rule  in  United  States.  — 

U.  S.  v.  The  Schooner  Little  Charles,  1  Brock. 
(U.  S.)  347;  The  China,  7  Wall.  (U.  S.)  68; 
Ralli  v.  Troop,  157  U.  S.  403:  The  John  G. 
Stevens,  170  U.  S.  120;  The  Barnstable.  181 
U.  S.  467.  See  also  Harmony  v.  U.  S..  2 
How.  (U.  S.)  210;  The  Palmyra,  12  Wheat. 
(U.  SO  t. 

7.  Public  Vessels. —  The  Parlement  Beige,  5 
P.  D.  197.  42  L.  T.  N.  S.  273.  28  W.  R.  642,  4 
Asp.  M.  Cas.  234:  The  Athol.  i  W.  Rob.  379; 
The  Birkenhead,  3  W.  Rob.  75  ;  The  Siren,  7 


make  no  claim  against  the  sum  paid  into  court, 
the  insured  being  himself  the  person  who  had 
caused  the  damage.  Simpson  v.  Thomson,  3 
App.  Cas.  279,  38  L.  T.  N.  S.  i,  3  Asp.  M.  Cas. 
567. 

1.  Liability  of  Vessel  for  Tort. —  See  numerous 
cases  cited  throughout  this  title. 

In  order  to  render  the  ship  liable,  she  must 
herself  be  the  instrument  with  which  the  dam- 
age is  done.  Thus,  where  the  crew  of  one  ship, 
in  order  to  facilitate  her  getting  under  way, 
wilfully  cut  the  moorings  of  another,  whereby 
the  latter  subsequently  went  ashore,  it  was  held 
that  no  damage  lien  attached  to  the  former. 
Currie  v.  M'Knight,  (1897)  A.  C.  97.  See  also 
The  Ida,  Lush.  6. 

2.  Wrongful  Possession. — The  Tasmania,  13 
P.  D.  115. 

3.  English  Rule. —  The  Steamship  Utopia  v. 
The  Steamship  Primula,  (1893)  A.  C.  499;  The 
Parlement  Beige,  5  P.  D.  218;  The  Tasmania, 
13  P.  D.  no. 

This  appears  to  be  the  rule  adopted  in  The 
Druid,  1  W.  Rob.  399,  where  the  suit  was  for  dam- 
ages for  injury  caused  by  the  act  of  the  master 
in  recklessly  towing  a  vessel  into  collision  ;  and 
in  The  Parlement  Beige.  5  P.  D.  218,  where  the 
vessel  belonged  to  a  foreign  sovereign  ;  and  also 
the  rule  enforced  in  the  English  cases  relating 
to  liens  for  advances  or  sunplies  or  repairs, 
Morgan  v.  The  Steamship  Castlegate,  (1893) 
A.  C.  52.  See  also  The  Great  Eastern,  L.  R.  2 
A.  &  E.  88.  But  it  is  opposed  to  the  judgment 
in  The  Ruby  Queen.  l  ush.  266.  where  a  yacht 
being  intrusted  to  yacht  agents  for  sale,  and 
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b.  Owners.  —  The  owner  is  personally  liable  for  injuries  caused  by  the 
negligent  navigation  of  the  vessel  by  himself,  or  for  the  acts  of  those  in 
charge,  under  the  principle,  and  only  under  the  principle,  governing  the  liability 
of  the  master  for  the  acts  of  his  servants  when  in  his  employ  and  in  the  line 
of  their  duty.1 

Where  a  Vessel  Is  Chartered  or  Let  on  Shares,  the  liability  of  the  owner  in  respect 
to  a  collision  happening  in  consequence  of  the  faulty  navigation  of  the  ship 
depends  upon  the  inquiry  whether  or  not  the  master  and  crew  can  be  con- 
sidered to  be  his  servants.  The  settled  rule  is  that  where  the  shipowner  pio- 
vides  the  vessel  only,  and  the  master  and  crew  are  selected  by  the  charterer, 
the  latter,  and  not  the  shipowner,  is  responsible  for  their  acts.  But  if  the 
shipowner  provides  not  merely  the  vessel,  but  also  selects  the  master  and 
crew,  he  is  still  liable  in  case  of  collision  to  the  owners  of  the  injured  vessel, 
because  the  vessel,  in  the  sense  of  the  maritime  law,  is  under  his  control, 
though  the  wages  of  the  master  and  crew  may  be  paid  by  the  charterer, 
Such  liability  in  the  former  case  is  shifted  from  the  real  owner  to  the  owner 
for  the  voyage.8 

c.  Master.  —  The  master,  as  such,  is  not  liable  for  injuries  caused  by 
faulty  navigation,  unless  guilty  of  personal  fault.3 

d.  Naval  Officers.  —  In  the  case  of  a  public  vessel  of  war  the  actual 
wrongdoer  is  alone  liable.4 


Wall.  (U.  S.)  155.  See  also  Briggs  v.  Light- 
Boat  Upper  Cedar  Point,  11  Allen  (Mass.)  157. 
But  see  The  Charkieh,  L.  R.  4  A.  &  E.  59,  L.  R. 
8  Q.  B.  197.  And  see  generally  the  title  Inter- 
national Law,  vol.  16,  p.  1136. 

1.  Owner  Liable  under  Doctrine  Respondeat 
Superior  — -  England.  — ■  Chartered  Mercantile 
Bank  v.  Netherlands  India  Steam  Nav.  Co.,  10 
Q.  B.  D.  545  ;  Grill  v.  General  Iron  Screw 
Colliery  Co..  L.  R.  3  C.  P.  476,  37  L.  J.  C.  PI. 
205  ;  The  Thetis,  L.  R.  2  A.  &  E.  365,  38  L.  J. 
Adm.  42  ;  Wear  River  Com'rs  v.  Adamson,  46 
L.  J.  Q.  B.  83;  Steel  v.  Lester,  3  C.  P.  D.  121, 
47  L.  J.  C.  PI.  43  ;  Hodgkinson  v.  Fernie,  2  C. 
B.  N.  S.  415,  89  E.  C.  L.  415,  3  Jur.  N.  S.  818; 
Submarine  Tel.  Co.  v.  Dickson,  15  C.  B.  N.  S. 
759,  109  E.  C.  L.  759,  33  L.  J.  C.  PI.  139;  The 
Druid.  1  W.  Rob.  391 . 

United  States.  —  The  Plymouth,  3  Wall.  (U. 
S.)  35;  The  China,  7  Wall.  (U.  S.)  69;  The 
Barnstable,  181  U.  S.  466;  Homer  Ramsdell 
Transp.  Co.  v.  Compagnie  Generale  Trans- 
atlantique,  63  Fed.  Rep.  854 ;  Stinson  v. 
Wyman,  2  Ware  (U.  S.)  176,  23  Fed.  Cas.  No. 
13,460;  Stone  v.  Ketland,  1  Wash.  (U.  S.)  142, 
23  Fed.  Cas.  No.  13,483;  Baker  v.  Power,  14 
Fed.  Rep.  483. 

Louisiana.  —  Martino  v.  Boggs,  1  La.  Ann. 
74;  Vanlandingham  v.  Achison,  14  La.  73; 
Enders  v.  The  Steamer  Henry  Clay,  8  Rob. 
(La.)  30. 

New    York. —  Richmond    Turnpike    Co.  v. 
Vanderbilt,  1  Hill  (N.  Y.)  480. 

A  City  which,  pursuant  to  its  charter  powers, 
employs  vessels  for  any  purpose  is  liable  for  a 
collision  caused  by  faulty  navigation.  Work- 
man v.  New  York  City,  179  U.  S.  552;  Phila- 
delphia v.  Gavagnin,  ( C.  C.  A.)  62  Fed.  Rep. 
617,  affirming  50  Fed.  Rep.  303. 

Licensed  Employees. —  It  does  not  affect  the 
liability  of  the  owner  that  he  is  compelled  to 
select  his  servants  from  a  particular  class  of 
licensed  persons.  Martin  v.  Temperley,  4  Q.  B. 
298,  45  E.  C.  L.  298. 

25  C.  of  L,—  64  IO09 


2.  Chartered  Vessels.  —  Fenton  v.  Dublin 
Steam  Packet  Co.,  1  Per.  &  Dav.  103,  8  Ad.  & 
El.  835.  35  E.  C.  L.  541  ;  Dalyell  v.  Tyrer,  El. 
Bl.  &  El.  899,  96  E.  C.  L.  899  ;  Scott  v.  Scott, 

2  Stark.  438,  14  E.  C.  L.  479;  The  China,  7 
Wall.  (U.  S.)  70;  Thorp  v.  Hammond,  12  Wall. 
(U.  S.)  408,  23  Fed.  Cas.  No.  14,004;  Somes  v. 
White,  65  Me.  542,  20  Am.  Rep.  718.  But  see 
Fletcher  v.  Braddick,  2  B.  &  P.  N.  R.  182,  and 
Hodgkinson  v.  Fernie,  2  C.  B.  N.  S.  415,  89  E. 
C.  L.  415,  3  Jur.  N.  S.  818,  26  L.  J.  C.  PI.  217, 
where  vessels  were  chartered  to  the  govern- 
ment and  were  under  direction  of  a  naval 
officer  in  command. 

Nor  can  a  decree  go  against  one  of  the  part 
owners  who  was  the  charterer,  where  he  is  sued 
as  owner  and  not  as  charterer.  Thorp  v.  Ham- 
mond, 23  Fed.  Cas.  No.  14,004. 

The  Act  of  185 1  limiting  the  liability  of 
vessel  owners  to  the  value  of  their  interest  in 
the  vessel  and  her  freight  then  pending  does 
not  impose  any  liability  on  the  owner  of  the 
freight,  who  does  not  man,  victual,  and  navi- 
gate the  ship.  Walker  v.  Boston  Ins.  Co.,  14 
Gray  (Mass.)  288. 

3.  Master. —  Hussey  v.  Christie,  9  East  432 ; 
Nicholson  v.  Mi.  .insey,  15  East  384;  Fletcher 
v.  Braddick,  2  B.  &  P.  N.  R.  182;  Bennet  v. 
Moita,  7  Taunt.  258,  2  E.  C.  L.  258;  The 
Octavia  Stella,  6  Asp.  M.  Cas.  182;  The  Re- 
becca, 1  Ware  (U.  S.)  194;  Smith  v.  The 
Creole,  2  Wall.  Jr.  (C.  C.)  485,  22  Fed.  Cas. 
No.  13,033;  De  Harde  v.  Bark  Magdalena,  24 
La.  Ann.  267:  Yates  v.  Brown,  8  Pick.  (Mass.) 
23  ;  Snell  v.  Rich.  1  Johns  (N.  Y.)  305  ;  Saulter 
v.  New  York,  etc.,  Steamship  Co.,  88  N.  Car. 
123,  43  Am.  Rep.  736.  See  also  Bowcher  v. 
Noidstrom,  1  Taunt.  568. 

4.  Naval  Officers.— The  Athol.  1  W.  Rob.  374: 
The  Volcano.  2  W.  Rob.  337;  The  Birkenhead. 

3  W.  Rob.  75;  Nicholson  v.  Mounsey.  15  East 
384  ;  Huggett  v.  Montgomery,  2  B.  &•  P.  N.  R. 
446:  Rose  v.  Miles,  4  M.  &  S.  101  ;  Stort  v. 
Clements,  Peake  N.  P.  (ed.  1795)  107. 
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e.  Harbor  Authorities.  —  Harbor  authorities  are  liable  for  all  injuries 
to  vessels  caused  by  persons  employed  by  them,  acting  in  the  line  of  their 
duty.1 

/.  Cargo  and  Cargo  Owners.  —  The  cargo  and  the  owners  of  the  cargo 
are  not  liable  for  the  fault  of  the  vessel  except  to  the  extent  of  freight  earned.3 

g.  Effect  of  Negligence  of  Licensed  Pilot  —  (i)  General  Rule. 
■ —  Considered  independently  of  the  statutory  enactments,  the  relation  of 
master  and  servant  exists  between  the  owners  of  the  vessel  and  the  pilot,  and 
therefore  having  on  board  a  person  duly  licensed  and  authorized  to  act  as 
pilot  does  not  exempt  the  owners  at  common  law  nor  the  vessel  under  the 
maritime  law  from  responsibility  for  his  acts.3  But  the  master,  as  such,  is 
not  liable  4  unless  the  pilot  was  a  member  of  the  crew  of  the  vessel,  as  dis- 
tinguished from  a  pilot  temporarily  employed  in  pilot  waters,5  and  even  then 
the  master  is  not  liable  if  not  on  board  at  the  time.6 

(2)  Compulsory  Pilotage  —  (a)  Conflict  of  Decisions.  —  But  the  rule  of  liability 
where  the  pilot  is  employed  under  compulsion  of  law  is  not  the  same  in  all 
countries,  nor  is  the  rule  uniform  as  to  what  constitutes  compulsory  pilotage. 

(b)  What  Constitutes.  —  In  the  United  States  it  is  held  generally  that  pilotage  is  not 
compulsory  where  it  is  optional  with  the  vessel  whether  she  will  take  a  pilot 
or  not,  though  the  law  may  make  the  vessel  liable  for  either  half  or  full  fees 
for  a  refusal  to  take  a  pilot  when  his  services  are  offered.7  But  pilotage  is 
compulsory  where  the  statute,  in  addition  to  imposing  pilotage  fees  on  a 
vessel  refusing  to  take  a  pilot,  also  imposes  a  penalty  on  the  master  for  acting 
as  pilot.8 

in  England  and  Canada  pilotage  is  held  to  be  compulsory  when  the  pilotage 


1.  Harbor  Authorities.  —  The  Rhosina,  10  P. 

D.  28 ;  Holman  v.  Irvine  Harbour  Trustees,  4 
Sc.  Sess.  Cas.  (4th  ser.)  406.  But  see  Cuth- 
bertson  v.  Parsons,  12  C.  B.  304,  74  E.  C.  L. 
304- 

Liability  of  Pilots  and  Pilot  Boards.  —  See  the 

title  Pilots,  vol.  22,  p.  813. 

2.  Cargo  and  Cargo  Owners. —  The  Roecliff,  38 
L.  J.  Adm.  56,  L.  R.  2  A.  &  E.  363;  The 
Orpheus,  40  L.  J.  Adm.  24,  L.  R.  3  A.  &  E.  308, 
23  L.  T.  N.  S.  855  ;  The  Gettysburg,  52  L.  T. 
N.  S.  60,  5  Asp.  M.  Cas.  347  ;  The  Victor, 
Lush.  72;  The  Leo,  Lush.  444,  31  L.  J.  Adm. 
78,  6  L.  T.  N.  S.  58;  The  Flora,  L.  R.  1  A.  & 

E.  45;  Harmony  v.  U.  S.,  2  How.  (U.  S.)  210; 
Ralli  v.  Troop,  157  U.  S.  403. 

It  is  not  material  that  the  cargo  belonged  to 
the  owner  of  the  vessel  in  fault.  The  Bristol, 
•0  Fed.  Rep.  867. 

3.  Liability  for  Acts  of  Licensed  Pilot  —  England. 
— The  Neptune  The  Second,  1  Dods.  467  ;  The 
Eden,  2  W.  Rob.  444 ;  The  Steamship  Quebec 
V.  The  Charles  Chaloner,  19  L.  C.  Jur.  201  ; 
The  Cumberland,  1  Stuart  Adm.  (L.  C.)  75; 
The  Lord  John  Russell,  1  Stuart  Adm.  (L.  C.) 
190. 

Canada. — -Bell  Telephone  Co.  v.  The  Brig- 
antine  Rapid,  12  Quebec  Super.  Ct.  37;  The 
Wavelet,  Young  (Nova  Scotia)  34. 

United  States.  —  The  Merrimac,  14  Wall.  (U. 
S.)  199;  Sherlock  v.  Ailing,  93  U.  S.  99;  The 
E.  M.  Norton,  15  Fed.  Rep.  688;  Camp  v.  The 
Ship  Marcellus,  1  Cliff.  (U.  S.)  481,  4  Fed. 
Cas.  No.  2,347  ;  The  Carolus,  2  Curt.  (U.  S.) 
69,  5  Fed.  Cas.  No.  2,424  ;  The  Julia  M.  Hal- 
lock,  1  Sprague  (U.  S.)  539,  14  Fed.  Cas.  No. 
7,579- 

Louisiana.  —  Williamson  v.  Price,  4  Mart. 
N.  S.  (La.)  399- 


Massachusetts.- — Yates  v.   Brown,   8  Pick. 

(Mass.)  23. 

New  Hampshire.  —  Cook  v.  Curtis,  58  N.  H. 
507. 

North  Carolina.  —  Saulter  v.  New  York,  etc., 
Steamship  Co.,  88  N.  Car.  123,  43  Am.  Rep.  736. 
Oregon. —  Cutler  v.  The  Steamship  Columbia, 

1  Oregon  101. 
Pennsylvania.  —  Bussy  v.  Donaldson,  4  Dall. 

(Pa.)  206,  approved  in  Smith  v.  The  Creole,  2 
Wall.  Jr.  (C.  C.)  485,  22  Fed.  Cas.  No.  13,033. 

4.  Master  Not  Liable.  —  Fletcher  v.  Braddick, 

2  B.  &  P.  N.  R.  182;  Bennet  v.  Moita,  7  Taunt 
258,  2  E.  C.  L.  258:  The  Octavia  Stella,  57  L. 
T.  N.  S.  632,  6  Asp.  M.  Cas.  182;  Smith  v. 
The  Creole,  2  Wall.  Jr.  (C.  C.)  485,  22  Fed. 
Cas.  No.  13,033  ;  Yates  v.  Brown,  8  Pick. 
( Mass.)  23  ;  Saulter  v.  New  York,  etc.,  Steam- 
ship Co.,  88  N.  Car.  123,  43  Am.  Rep.  736. 

5.  Denison  v.  Seymour,  9  Wend.  (N.  Y.)  9. 

6.  Snell  v.  Rich,  1  Johns.  (N.  Y.)  305. 
The  master  is  not  personally  liable  for  a 

trespass  by  a  member  of  the  crew  committed 
under  the  order  of  a  pilot,  done  without  his 
knowledge  or  authority,  at  a  time  when  he  was 
asleep.  Bowcher  v.  Noidstrom,  1  Taunt. 
568. 

7.  Where  Pilotage  Optional. —  The  China,  7 

Wall.  (U.  S.)  70;  The  Merrimac,  14  Wall.  (U. 
S.)  199;  Camp  v.  The  Ship  Marcellus,  1  Cliff. 
(U.  S.)  481,  4  Fed.  Cas.  No.  2,347;  Smith  v. 
The  Creole,  2  Wall.  Jr.  (C.  C.)  485.  22  Fed. 
Cas.  No.  13,033;  Cook  v.  Curtis,  58  N.  H.  507; 
Saulter  v.  New  York,  etc..  Steamship  Co.,  88  N. 
Car.  123,  43  Am.  Rep.  736  ;  Bussy  v.  Donaldson, 
4  Dall.  (Pa.)  206. 

8.  Homer  Ramsdell  Transp.  Co.  v.  Compagnie 
Generale  Transatlantique,  182  U.  S.  406,  af- 
firming 63  Fed,  Rep.  845. 
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charge  can  be  recovered  whether  the  pilot  is  employed  or  not,  though  there 
be  no  other  penalty,1  and  though  the  statute  gives  the  right  to  the  master  to 
select  a  pilot  from  those  qualified. 2  But  pilotage  is  not  compulsory  where  a 
penalty  is  merely  imposed  on  a  person  who  acts  as  a  pilot  without  a  license.3 

(c)  Effect  of   Employment  under    Compulsory  Law  —  aa.  English  Rule  —  (aa)  Exemption 

from  Liability  stated. — The  English  Merchant  Shipping  Act  of  1894,  §  633, 
expressly  provides  that  "  no  owner  or  master  of  any  ship  is  answerable  to  any 
person  whatever  for  any  loss  or  damage  occasioned  by  the  fault  or  incapacity 
of  any  qualified  pilot  acting  in  charge  of  such  ship  within  any  district  where 
the  employment  of  such  pilot  is  compulsory  by  law."  This  provision  is  sub- 
stantially the  same  as  the  early  provisions  relieving  the  owners  and  master 
from  liability,  first  introduced  in  England  by  the  Pilot  Act  of  52  Geo.  III., 
c.  39,  passed  in  1812,  which  have  been  construed  as  also  relieving  the  ship 
from  liability  in  such  case.4  But  independently  of  the  express  provisions  in 
those  statutes,  the  compulsory  taking  of  a  pilot  has  been  held  upon  general 
principles  to  relieve  the  vessel  owner  from  all  responsibility  for  his  acts  either 
at  law  or  in  admiralty.5  To  relieve  the  vessel,  its  owners,  or  master  from  lia- 
bility under  the  act  it  must  appear  that  the  pilot  was  employed  under  com- 
pulsion of  law;  that  he  was  in  command;  that  his  orders  were  obeyed;  and 
that  he  was  solely  in  fault.6 

(pb)  Compulsory  Employment  of  Pilot.  —  Under  the  present  act  there  is  no  exemp- 
tion from  liability  where  the  employment  of  the  pilot  was  not  compulsory,7 
though  under  the  earlier  acts  it  was  sufficient  if  the  pilot  was  voluntarily 
employed  under  the  provisions  of  the  law.8  But  the  exemption  does  not 
require  that:  the  pilot  should  be  compulsorily  employed  at  the  spot  where  the 
accident  happens,  but  only  that  he  should  have  been  compulsorily  employed 
within  the  district  where  it  happens.9  Nor  does  it  matter  that  the  pilot  is 
in  the  permanent  employ  of  the  ship.10 


1.  Carruthers  v.  Sydebotham,  4  M.  &  S.  77 ; 
The  Maria,  1  W.  Rob.  95;  The  Arbutus,  11  L. 
T.  N.  S.  208;  The  Hibernian,  9  Moo.  P.  C.  C. 
N.  S.  340,  42  L.  J.  Adm.  8,  L.  R.  4  P.  C.  511, 
overruling  Atty.-Gen  v.  Case,  3  Price  303. 

2  The  Hibernian,  9  Moo.  P.  C.  C.  N.  S.  340; 
Homer  Ranisdell  Transp.  Co.  v.  Compagnie  Gen- 
erate Trans-Atlantique,  63  Fed.  Rep.  845. 

3.  The  Eden,  2  W.  Rob.  447. 

4.  The  English  Rule.  —  See  cases  cited  in 
the  following  notes  overruling  The  Girolamo,  3 
Hag.  Adm.  169;  The  Baron  Holberg,  3  Hag. 
Adm.  244. 

5.  The  Protector,  1  W.  Rob.  45  ;  The  Maria,  1 
W.  Rob.  95;  The  Agricola,  2  W.  Rob.  10,  7  Jur. 
157;  The  Annapolis,  Lush.  295;  The  Bilbao, 
Lush.  149,  3  L.  T.  N.  S.  338;  The  Hector,  8  P. 
D.  224,  52  L.  J.  Adm.  51  ;  General  Steam  Nav. 
Co.  v.  British,  etc.,  Steam  Nav.  Co.,  38  L.  J. 
Adm.  97,  L.  R.  4  Exch.  238 ;  The  Mary,  5  P.  D. 
16. 

Under  a  local  act  providing  that  if  any  per- 
son having  the  care  of  any  craft  should  damage 
the  New  Brighton  pier,  the  shipowner  should  be 
liable,  it  was  held  that  the  shipowner  was  not 
liable  for  damage  to  the  pier  caused  by  a  com- 
pulsory pilot  in  charge  of  his  ship.  The  Clan 
Gordon,  7  P.  D.  190,  46  L.  T.  N.  S.  490,  30  W. 
R.  691,  4  Asp.  M.  Cas.  513. 

Rule  in  Canada.  —  A  provision  similar  to  the 
English  provision  is  contained  in  the  Canadian 
Act  27  &  28  Vict.,  c.  13,  §  14,  which  provides 
that  "  no  owner  or  master  of  any  ship  shall  be 
answerable  to  any  person  whatever  for  any  loss 
or  damage  occasioned  by  the   fault  or  inca- 


101 


pacity  of  any  qualified  pilot  acting  in  charge  of 
such  ship,  within  any  place  where  the  employ- 
ment of  such  pilot  is  compulsory  by  law."  The 
Hibernian,  9  Moo.  P.  C.  C.  N.  S.  350;  The 
Arabian,  12  L.  C.  Rep.  238;  The  Courier,  2 
Stuart  Adm.  (L.  C.)  91  ;  The  Anglo  Saxon,  2 
Stuart  Adm.  (L.  C.)  117;  The  Thames,  2  Stuart 
Adm.  (L.  C.)  222. 

6.  See  the  discussion  in  the  following  notes. 
General  Application  of  Act,  see  The  Eden,  2 

W.  Rob.  442;  The  Temora,  Lush.  17;  Thames 
Conservators  v.  Hall,  L.  R.  3  C.  P.  415,  37  L. 
J.  C.  PI.  163. 

7.  No  Exemption  Where  Employment  Not  Com- 
pulsory.  —  The  Steamship  Lion  v.  The  York- 
town,  L.  R.  2  P.  C.  525,  6  Moo.  P.  C.  C.  N.  S. 
163  ;  The  Stettin,  Brown  &  L.  199,  31  L.  J.  Adm. 
208;  The  Peerless,  Lush.  103,  30  L.  J.  Adm.  8g, 
13  Moo.  P.  C.  484  ;  The  Earl  of  Auckland,  Lush. 
387,  1 5  Moo.  P.  C.  305. 

8.  Earlier  Rule. —  Lucey  v.  Ingram,  6  M.  & 
W.  302;  The  Duke  of  Sussex.  1  W.  Rob.  270; 
The  Fama,  2  W.  Rob.  184;  The  Lion,  6  Moo.  P. 
C.  C.  N.  S.  163,  L.  R.  2  P.  C.  525. 

9.  Place  of  Accident. —  General  Steam  Nav. 
Co.  v.  British,  etc.,  Steam  Nav.  Co.,  L.  R.  4 
Exch.  238;  The  Charlton,  11  Reports  825. 

10.  The  Batavier,  2  W.  Rob.  407,  10  Jur.  19; 
The  Hibernian,  r  L.  C.  Rep.  319,  2  Stuart  Adm. 
(L.  C.)  148. 

Construction  of  Acts. —  The  provisions  of  the 
acts  compelling  the  employment  of  pilots  and 
exempting  certain  vessels  are  construed  in  the 
following  cases:  The  Killarney,  Lush.  202,  30 
L.  J.  Adm.  41,  5  L.  T.  N.  S.  21  ;  Tyne  Imp. 
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(cc)  Command  of  v.-ssel.  —  To  exempt  the  vessel  and  owners  the  pilot  must  be 
in  command  and  actually  in  charge  of  the  vessel  at  the  time.1  Where  a  col- 
lision occurred  when  the  pilot  was  unavoidably  below  for  a  few  minutes,  the 
owners  were  held  liable.2  Where  the  vessel  is  not  on  its  passage  to  or  from 
the  port,  or  at  anchor,  the  law  of  compulsory  pilotage  has  no  application.3 

(dd)  Duties  of  Pilot.  —  The  entire  navigation  of  vessel  is  in  charge  of  the  pilot.4 


Com'rs  v.  General  Steam  Nav.  Co.,  L.  R.  2  Q. 
B.  65,  36  L.  J.  Q.  B.  22,  15  W.  R.  178  ;  Dodds  v. 
Embleton,  9  Dowl.  &  R.  27,  26  E.  C.  L.  382,  5 
L.  J.  K.  B.  65;  The  Hanna,  36  L.  J.  Adm.  i,  L. 
R.  1  A.  &  E.  283:  The  Juno,  1  P.  D.  135,  45 
L.  J.  Adm.  105  ;  The  Winston,  9  P.  D.  85,  53 
L.  J.  Adm.  69,  affirming  31  W.  R.  892;  The 
Winestead,  (1895)  P.  D.  170,  64  L.  J.  Adm.  51, 
11  Reports  720;  Reg.  v.  Stanton,  8  El.  &  Bl.  445, 
92  E.  C.  L.  445,  27  L.  J.  M.  C.  105,  4  Jur.  N.  S. 
10;  Hossack  v.  Gray,  6  B.  &  S.  598,  118  E.  C.  L. 
598,  34  L.  J.  M.  C.  209,  11  Jur.  N.  S.  996;  The 
Eden,  2  W.  Rob.  442,  10  Jur.  296;  Atty.-Gen.  v. 
Case,  3  Price  302,  17  Rev.  Rep.  566;  The  Maria, 

1  W.  Rob.  95  ;  The  De  Brus,  Ir.  R.  1  Eq.  72  ; 
The  Arbutus,  11  L.  T.  N.  S.  208;  Carruthers  v. 
Sydebotham,  4  M.  &  S.  77  ;  Beilby  v.  Scott,  7 
M.  &  W.  93,  10  L.  J.  Exch.  149;  The  Agricola, 

2  W.  Rob.  10,  7  Jur.  157;  Williams  v.  Newton, 
14  M.  &  W.  747,  15  L.  J.  Exch.  11. 

Coasting  Vessels.  —  Hadgraft  v.  Hewith,  L.  R. 
10  Q.  B.  350,  44  L.  J.  M.  C.  140;  Davidson  v. 
Mekibben,  6  Moo.  387,  3  Ball  &  B.  112;  The 
Agricola,  2  W.  Rob.  10,  7  Jur.  157  ;  The  Lloyds, 
Brown  &  L.  359,  32  L.  J.  Adm.  197. 

Ships  Carrying  Passengers.  —  The  Moselle,  32 
L.  T.  N.  S.  570;  The  Hanna,  L.  R.  1  A.  &  E. 
283;  The  Hankow,  4  P.  D.  197,  48  L.  J.  Adm. 
29;  The  Lion,  L.  R.  2  P.  C.  525,  6  Moo.  P.  C. 
163;  The  Temora,  Lush.  17,  2  L.  T.  N.  S.  418; 
Dublin  Port,  etc.,  Board  v.  Shannon,  7  Ir.  C.  L. 
116;  The  Clymene,  (1897)  P.  295,  66  L.  J.  Adm. 
152- 

Foreign  Vessels.  —  The  Vesta,  7  P.  D.  240 ; 
The  Johann  Sverdrup,  12  P.  D.  43,  56  L.  J. 
Adm.  63. 

Ships  Navigating  Within  Certain  Districts.  — 

The  Stettin,  Brown  &  L.  199,  31  L.  J.  Adm.  208; 
Peake  v.  Screech,  7  Q.  B.  603,  53  E.  C.  L.  603, 
14  L.  J.  Q.  B.  317;  Williams  v.  Newton,  14  M. 
&  W.  747,  15  L.  J.  Exch.  11. 

"  Ships  Trading "  to  or  from  Certain  Ports.  — 
The  Wesley,  Lush.  268;  The  Sutherland,  12  P. 

D.  154,  56  L.  J.  Adm.  94;  Courtney  v.  Cole,  19 
Q.  B.  D.  447,  56  L.  J.  M.  C.  141,  36  W.  R.  8. 

"  Ships  Trading  from  "  a  "  Port  in  Great  Britain 
within  the  London  District  to  "  a  "  Port  in  Europe 
North  and  East  of  Brest."  —  The  Steamship 
F.denbridge  v.  Green,  (1897)  A.  C.  333,  66  L. 
J.  Adm.  105,  76  L.  T.  N.  S.  662. 

Ships  Changing  Mooring  in  Port.  —  The  Vic- 
toria, Ir.  R.  1  Eq.  336  ;  The  Maria,  L.  R.  1  A.  & 

E.  358,  16  L.  T.  N.  S.  717,  IS  W.  R.  143  ;  Thorn- 
ton v.  Boland,  2  Bing.  219,  9  E.  C.  L.  390; 
MTntosh  v.  Slade,  6  B.  &  C.  657,  13  E.  C.  L. 
293  ;  Rex  v.  Lambe,  5  T.  R.  76  ;  Rex.  v.  Neale,  8 
T.  R.  241  ;  The  Rigborgs  Minde,  8  P.  D.  132, 
52  L,  J.  Adm.  74. 

Vessels  "Proceeding  to  Sea." — -The  Cacha- 
pool,  7  P.  D.  217,  46  L.  T.  N.  S.  171;  Rodri- 
ques  v.  Melhuish,  10  Exch.  no,  25  L.  J.  Exch. 
26;  Wood  v.  Smith,  L.  R.  5  P.  C.  451,  43  L.  J. 
Adm.  11. 

Vessels  Proceeding  to  Dock  from  Anchorage  or 


Waiting  to  Dock.  —  The  Annapolis,  Lush.  295, 
30  L.  J.  Adm.  201  ;  The  Princeton,  3  P.  D.  90. 
47  L.  J.  Adm.  33. 

Qualified  Pilot.  — The  Carl  XV.,  (1892)  P 
324,  61  L.  J.  Adm.  in  ;  Stafford  v.  Dyer,  1  Q. 

B.  566,  64  L.  J.  M.  C.  194,  15  Reports  287. 
Ships  Carrying  Passengers.  —  The  Temora, 

Lush.  17,  2  L.  T.  N.  S.  418;  The  Moselle,  32  L. 
T.  N.  S.  570  ;  The  Hanna,  L.  R.  1  A.  &  E.  283  ; 
The  Hankow,  4  P.  D.  197,  48  L.  J.  Adm.  29,  40 
L.  T.  N.  S.  335  ;  The  Steamship  Lion  v.  The 
Yorktown,  L.  R.  2  P.  C.  525,  6  Moo.  P.  C.  C. 
N.  S.  163;  Dublin  Port,  etc.,  Board  v.  Shannon, 
7  Ir.  C.  L.  116;  The  Clymene,  66  L.  J.  Adm. 
152,  (1897)  P.  295,  76  L.  T.  N.  S.  811,  46  W.  R. 
109. 

Ports.  — The  Peerless,  Lush.  103,  13  Moo.  P. 

C.  484,  30  L.  J.  Adm.  89. 
Port  of  Bristol.  —  General  Steam  Nav.  Co.  v. 

British,  etc.,  Steam  Nav.  Co.,  38  L.  J..  Exch.  97, 
L.  R.  4  Exch.  238;  The  Charlton,  n  Reports 
825,  73  L.  T.  N.  S.  49,  8  Asp.  M.  Cas.  29. 

Port  of  London.  —  General  Steam  Nav.  Co.  v. 
British,  etc.,  Steam  Nav.  Co.,  38  L.  J.  Adm.  97, 
L.  R.  4  Exch.  238. 

Port  of  Liverpool.  —  Carruthers  v.  Syde- 
botham, 4  M.  &  S.  77,  16  Rev.  Rep.  392;  Atty.- 
Gen.  v.  Case,  3  Price  302,  17  Rev.  Rep.  566; 
The  Northampton,  1  Spinks  152;  The  Agricola, 
2  W.  Rob.  10.  7  Jur.  157. 

The  River  Burry  and  the  Port  of  Llanelly.  — 
The  Ruby,  15  P.  D.  164,  59  L.  J.  Adm.  68. 

Cork  Pilot  Act.  — The  Eden,  2  W.  Rob.  442, 
10  Jur.  296. 

1.  Pilot  Must  Be  in  Command.  —  The  China,  7 
Wall.  (U.  S.)  64;  Guiterman  v.  Liverpool,  etc., 
Steamship  Co.,  83  N.  Y.  358 ;  The  Courier,  2 
Stuart  Adm.  (L.  C.)  91. 

Where  a  ship  is  being  towed  from  one  pier  to 
another  at  night,  it  cannot  be  held  that  the  pilot 
on  the  ship  is  in  charge  in  such  sense  as  to  re- 
lieve the  vessel  from  liability  for  the  fault  of 
the  tug.    The  Borussia,  Swabey  94. 

When  the  vessel  came  to  anchor  and  the  duty 
of  the  pilot  ended,  it  was  held  that,  as  he  did  not 
quit  the  ship,  she  continued  under  his  charge. 
The  Christiana,  7  Moo.  P.  C.  160. 

2.  The  Mobile,  Swabey  127,  10  Moo.  P.  C. 
467. 

In  the  case  of  a  vessel  in  charge  of  a  compul- 
sory pilot  the  owners  were  held  liable,  inasmuch 
as  the  master  and  the  crew,  being  aware  of  the 
absence  of  the  pilot  from  his  post,  participated 
in  the  neglect  from  which  the  accident  resulted. 
The  Gordon,  18  L.  C.  Jur.  109. 

3.  Guiterman  v.  Liverpool,  etc.,  Steamship 
Co.,  83  N.  Y.  369. 

4.  Entire  Navigation  in  Charge  of  Pilot.  — 
The  Argo,  Swabey  462  ;  Marshall  v.  Moran,  L. 
R.  3  P.  C.  205  ;  Wood  v.  Smith,  L.  R.  5  P.  C. 
451  ;  Oakley  v.  Speedy.  40  L.  T.  N.  S.  881  ;  The 
Christiana,  7  Moo.  P.  C.  171  ;Cooley  v.  Board  of 
Wardens.  12  How.  (U.  S.)  316;  Ralli  v.  Throop, 
157  U.  S.  402, 
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He  is  responsible  for  getting  the  vessel  under  way,1  and  it  is  his  duty  to 
decide  in  bad  weather  whether  to  get  under  way  or  lie  fast,*  to  give  orders 
as  to  setting  canvas,3  to  decide  when,  where,  and  how  to  bring  up,'*  and  also 
to  give  orders  as  to  the  use  of  warps  and  lines  when  docking,5  and  as  to  cat- 
ting, letting  go,  and  the  mode  of  carrying  anchors,6  and,  generally,  to  tend 
the  ship  while  at  anchor,  after  she  has  started  on  her  journey,  or  before  she 
has  docked  on  ending  her  journey;7  to  decide  as  to  the  scope  of  chain,  as  to 
management  of  the  helm  where  she  sheers  or  shifts  with  the  tide.8  and  to  let 
go  a  second  anchor  if  necessary,9  and  to  manoeuvre  the  vessel  if  the  cable 
parts,10  or  she  drifts  from  her  anchorage.11  It  is  his  duty  to  determine  the 
speed  of  the  ship,1*  and  what  canvas  to  carry,13  and  whether  the  employment 
of  a  tug  is  necessary, 14  and  to  direct  the  navigation  of  the  tug  when  the  vessel 
is  in  tow,15  and  to  decide  whether  or  not  it  is  necessary  to  depart  from  the 
regulations  in  navigating  the  vessel.16  But  it  is  not  a  part  of  his  duties  to 
determine  what  lights  should  be  carried.17 

(ee)  interference  with  Pilot.  — The  master  must  not  interfere  with  the  pilot  in 
the  navigation  of  the  vessel,  except  in  urgent  cases,  such  as  the  pilot's  intoxi- 
cation or  manifest  incapacity,  or  in  case  of  danger  which  the  pilot  does  not 
foresee.  But  when  such  exceptional  circumstances  arise,  the  master  is  guilty 
of  contributory  fault  if  he  does  not  interfere.18  It  is  not  improper  inter- 
ference with  the  pilot  to  make  suggestions  or  offer  advice,19  and  it  is  the 
master's  duty  to  point  out  manifest  danger  if  the  order  of  the  pilot  is  clearly 
wrong,*9  but  the  master  should  not  permit  an  infringement  of  a  regulation 
not  affecting  the  navigation  of  the  vessel,  and  the  vessel  will  be  held  in  fault 
where  the  master  allows  a  light  to  be  improperly  carried  by  order  of  the 
pilot.*1 

(//)  Contributing  Faults. — Although  the  pilot  has  charge  of  the  ship  the 
owners  are  responsible  for  the  sufficiency  of  the  ship  and  her  equipments,  the 
competency  of  the  master  and  crew,  and  their  obedience  to  the  orders  of 


1.  Duties  of  Pilot.  —  The  Peerless,  Lush.  30; 
The  Anglo  Saxon,  2  Stuart  Adm.  (L.  C.)  117. 

2.  The  Lochlibo,  7  Moo.  P.  C.  427  ;  The  Oak- 
field,  11  P.  D.  34,  55  L.  J.  Adm.  n,  54  L.  T.  N. 
S.  578,  34  W.  R.  687;  The  Strathspey,  18  Sc. 
Sess.  Cas.  (4th  ser.)  1048.  But  see  The  Bo- 
russia,  Swabey  94. 

3.  Marshall  v.  Moran,  L.  R.  3  P.  C.  205. 

4.  The  Agricola,  2  W.  Rob.  10,  7  Jur.  157; 
The  George,  9  Jur.  670,  2  W.  Rob.  386 ;  The 
Octavia  Stella,  57  L.  T.  N.  S.  632,  6  Asp.  M. 
Cas.  182;  The  Loftus,  11  L.  C.  Rep.  342,  2 
Stuart  Adm.  (L.  C.)  58. 

5.  The  Rigborgs  Minde,  8  P.  D.  132,  52  L. 
J.  Adm.  74,  49  L.  T.  N.  S.  232. 

6.  The  Agricola,  2  W.  Rob.  11;  The  Gypsey 
King,  2  W.  Rob.  537;  The  Rigborgs  Minde,  8 
P.  D.  132,  52  L.  J.  Adm.  74,  49  L.  T.  N.  S.  232; 
The  Monte  Rosa,  (1893)  P.  23,  62  L.  J.  Adm. 
20,  1  Reports  557. 

7.  Wood  v.  Smith,  L.  R.  5  P.  C.  451  ;  The 
Northampton,  1  Spinks  152;  The  Princeton,  3 
P.  D.  90. 

8.  Wood  v.  Smith,  L.  R.  5  P.  C.  451. 

9.  The  Princeton,  3  P.  D.  90 ;  Wood  v.  Smith, 
L.  R.  5  P.  C.  450. 

10.  Wood  V.  Smith,  L.  R.  5  P.  C.  458. 

11.  The  Christiana,  7  Moo.  P.  C.  160. 

12.  Moss  v.  African  Steam  Ship  Co.,  L  R.  2 
P.  C.  238  ;  T!>e  Maria,  1  W.  Rob.  95  ;  The  Loch- 
libo, 7  Moo.  P.  C.  427  ;  The  Batavier,  9  Moo.  P. 
C.  286. 

13.  The  Julia,  Lush.  224,  14  Moo.  P.  C.  210. 

14.  The  Peerless,  Lush.  30 ;  The  Julia,  Lush. 


224,  14  Moo.  P.  C.  210;  The  Strathspey,  18  Sc. 
Sess.  Cas.  (4th  ser.)  1048. 

15.  The  Energy,  L.  R.  3  A.  &  E.  48,  39  L.  J. 
Adm.  25  ;  Spaight  v.  Tedcastle,  6  App.  Cas.  217; 
The  Duke  of  Sussex,  1  W.  Rob.  270  ;  The  Ocean 
Wave,  23  L.  T.  N.  S.  218,  6  Moo.  P.  C.  C.  N.  S. 
492  ;  Smith  v.  St.  Lawrence  Tow  Boat  Co.,  L. 
R.  5  P.  C.  308.  But  see  The  Sinquasi,  5  P.  D. 
241,  50  L.  J.  Adm.  5. 

16.  The  Argo,  Swabey  462  ;  The  Monte  Rosa, 
(1893)  P-  23. 

17.  The  Monte  Rosa,  (1893)  P.  23. 

18.  Interference  with  Pilot. — The  Peerless, 
Lush.  32  ;  The  Argo,  Swabey  464  ;  The  Chris- 
tiana, 7  Moo.  P.  C.  171  ;  The  Lochlibo,  7  Moo. 
P.  C.  427,  3  W.  Rob.  310;  The  Woburn  Abbev, 
38  L.  J.  Adm.  28;  Wood  v.  Smith,  L.  R.  5  P.  C. 
451,  43  L.  J.  Adm.  11;  The  Girolamo,  3  Hag. 
Adm.  176;  The  Maria,  1  W.  Rob.  05;  The  Hi- 
bernia,  4  Jur.  N.  S.  1244;  The  Oakfield,  11  P. 
D.  34,  55  L.  J.  Adm.  11;  The  China,  7  Wall. 
(U.  S.)  67. 

19.  A  Suggestion  Made  to  the  Pilot  docs  not 
take  away  his  responsibility.  It  rests  with  the 
pilot  to  form  an  opinion  in  regard  to  the  cap- 
tain's suggestion,  and  it  is  only  when  the  cap- 
tain gives  an  order  contrary  to  that  of  the  pilot 
that  he  takes  the  responsibility  for  the  maneuver 
on  himself  and  removes  it  from  the  pilot.  The 
Lochlibo,  3  W.  Rob.  310;  The  Oakfield,  11  P. 
D.  34. 

20.  The  Duke  of  Manchester,  5  Notes  Cas. 
(Eng.)  470.  6  Moo.  P.  C.  90. 

21.  The  Ripon,  10  P.  D.  65. 
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the  pilot.'  They  are  also  responsible  for  the  ordinary  work  of  the  ship  being 
properly  carried  on,  and  usual  precautions  being  taken  without  express  orders 
from  the  pilot;3  and  if  there  be  any  fault  on  the  part  of  the  owners,  officers, 
or  crew  which  concurred  with  the  fault  of  the  pilot  in  producing  the  accident, 
the  exemption  does  not  apply,  and  the  vessel,  master,  and  owners  are  liable,3 
as  in  the  case  of  the  absence  or  neglect  of  a  lookout,4  or  a  failure  to  obey  the 
pilot's  orders,5  or  the  failure  to  have  the  anchor  clear  and  ready  to  let  go  at 
the  pilot's  order,6  or  where  the  anchor  was  too  light  and  allowed  the  vessel 
to  drag,7  or  where,  the  vessel  being  at  anchor,  her  yards  were  not  sent  down 
and  she  drifted,8  or  where  the  vessel  was  in  bad  trim.9  There  may  also  be 
circumstances  in  which  the  measures  to  be  adopted  were  so  obvious  that 
though  the  pilot  ought  to  have  ordered  them,  his  neglect  to  do  so  is  no  excuse 
for  the  master  and  crew  omitting  to  adopt  them.10 

(gg)  Vessels  in  Tow.  —  The  exception  does  not  apply  in  the  case  of  a  vessel 
in  tow  in  charge  of  a  compulsory  pilot,  where  the  tug  is  navigated  without 
orders  from  the  pilot,  or  disobeys  such  orders. 11  But  it  is  applicable  to  both 
tug  and  tow  where  the  pilot's  orders  are  followed. 13 

(kk)  Evidence  and  Buraen  of  Proof  . — The  colliding  vessel  is  in  all  cases  prima 
facie  responsible.  The  burden  of  proof  rests  upon  the  party  claiming  the 
benefit  of  the  exemption  to  show  affirmatively  that  the  pilot  was  in  fault,  and 
that  there  was  no  fault  on  the  part  of  the  officers  or  crew  which  might  have 
been  in  any  degree  conducive  to  the  damage.13 


1.  Sufficiency  of  Vessel  and  Equipment.  —  The 

Christiana,  7  Moo.  P.  C.  160  ;  Wood  v.  Smith, 
L.  R.  s  P.  C.  451,  43  L.  J.  Adm.  11  ;  The  Indus, 
12  P.  D.  46,  56  L.  J.  Adm.  88;  The  Secret,  11 
L.  C.  Jur.  294. 

2.  The  Christiana,  7  Moo.  P.  C.  160:  The  Sin- 
quasi,  5  P.  D.  241,  50  L.  J.  Adm.  5,  43  L.  T. 
N.  S.  768. 

3.  Contributing  Fault.  —  The  Diana,  1  W. 
Rob.  131  ;  The  Atlas,  2  W.  Rob.  502;  The  Ship 
Diana,  4  Moo.  P.  C.  11;  The  Lochlibo,  7  Moo. 
P.  C.  427;  The  Christiana,  7  Moo.  P.  C.  160; 
The  Batavier.  9  Moo.  P.  C.  286 ;  The  General 
De  Caen,  Swabey  10;  The  Admiral  Boxer, 
Swabey  193  ;  The  Gordon,  2  Stuart  Adm.  (L. 
C.)  198;  The  Secret,  n  L.  C.  Jur.  294. 

4.  Absence  or  Neglect  of  Lookout.  —  The 
Diana,  1  W.  Rob.  131,  4  Moo.  P.  C.  11,  6  Jur. 
157;  The  Batavier,  9  Moo.  P.  C.  286;  The 
Steamship  Velasquez  v.  Briggs,  L.  R.  1  P.  C. 
494,  4  Moo.  P.  C.  C.  N.  S.  426,  36  L.  J.  Adm. 
19;  London,  etc.,  Shipping  Co.  v.  The  Emily 
Fanny,  L.  R.  1  P.  C.  426,  4  Moo.  P.  C.  C.  N.  S. 
336;  The  Julia,  Lush.  224,  14  Moo.  P.  C.  210: 
The  Atlas,  2  W.  Rob.  502  ;  The  Minna,  L.  R.  2 
A.  &  E.  97 ;  The  Schwan,  (1892)  P.  419;  The 
Steamer  Alabama,  1  Ben.  (U.  S.)  476,  1  Fed. 
Cas.  No.  122. 

5.  Failure  to  Obey  Orders.  —  The  Ripon,  6 
Notes  Cas.  (Eng.)  245;  The  Lochlibo,  7  Moo. 
P.  C.  429;  The  Julia,  14  Moo.  P.  C.  210;  The 
Duke  of  Sussex,  1  W.  Rob.  272 ;  The  Energy, 
L.  R.  3  A.  &  E.  48,  39  L.  J.  Adm.  25  ;  The  Gen- 
eral De  Caen,  Swabey  9. 

6.  Failure  of  Equipment.  —  The  Peerless, 
Lush.  103,  13  Moo.  P.  C.  484,  30  L.  J.  Adm.  89  ; 
The  Atlas,  2  W.  Rob.  502. 

7.  The  Massachusetts,  1  W.  Rob.  371. 

8.  The  Christiana,  7  Moo.  P.  C.  160;  The 
Girolanio,  3  Hag.  Adm.  169. 

9.  Trim  of  Vessel.  —  The  Meteor,  Ir.  R.  9  Eq. 
567 ;  The  Argo,  Swabey  462 ;  Ralli  v.  Troop, 
157  U.  S.  402. 


10.  Neglect  of  Obvious  Measures.  —  The  Chris- 
tiana, 7  Moo.  P.  C.  160;  The  Lochlibo,  7  Moo. 
P.  C.  429  ;  The  Annapolis,  Lush.  376,  note  ;  The 
Massachusetts,  1  W.  Rob.  371  ;  Ralli  v.  Troop, 
157  U.  S.  402. 

Failure  to  Render  Assistance.  —  Where  the 
collision  was  caused  solely  by  the  neglect  of  a 
compulsory  pilot,  the  subsequent  misconduct  of 
the  master  in  not  rendering  assistance  to  the 
other  vessel  will  not  make  her  owners  liable  for 
the  collision.    The  Queen.  L.  R.  2  A.  &  E.  354. 

11.  Vessels  in  Tow. —  The  Mary,  5  P.  D.  14; 
The  Sinquasi,  5  P.  D.  241  ;  The  Energy,  L.  R. 
3  A.  &  E.  48. 

It  is  a  want  of  due  caution  to  move,  by  means 
of  a  steam  tug,  a  ship  from  one  dock  to  another 
at  nighttime  ;  under  such  circumstances,  a  pilot 
on  board  the  ship  being  towed  has  no  such 
charge  or  control  over  her  movements  as  to  ex- 
culpate the  owners.    The  Borussia,  Swabey  94. 

12.  The  Duke  of  Sussex,  1  W.  Rob.  270 ; 
Marshall  v.  Moran,  L.  R.  3  P-  C.  205  ;  The  En- 
ergy, L.  R.  3  A.  &  E.  48  ;  Smith  v.  St.  Lawrence 
Tow-Boat  Co.,  L.  R.  5  P.  C.  308 ;  Spaight  v. 
Tedcastle,  6  App.  Cas.  217. 

13.  Burden  of  Proof  —  England.  —  The  An- 
napolis, Lush.  305  ;  Bennet  v.  Moita,  7  Taunt. 
258,  2  E.  C.  L.  258  ;  Moss  v.  African  Steam  Ship 
Co.,  L.  R.  2  P.  C.  238 ;  The  Carrier  Dove,  2 
Moo.  P.  C.  C.  N.  S.  261,  Brown  &  L.  113;  The 
Ship  Diana,  4  Moo.  P.  C.  11  ;  The  Velasquez,  4 
Moo.  P.  C.  C.  N.  S.  426,  L.  R.  1  P.  C.  494,  3^ 
L.  J.  Adm.  19;  The  Christiana,  7  Moo.  P.  C. 
160;  The  Schwalbe,  14  Moo.  P.  C.  24k,  Lush. 
239,  4  L.  T.  N.  S.  160;  Rodrigues  v.  Melhuish. 
io  Exch.  no,  24  L.  J.  Exch.  26;  London,  etc.. 
Shipping  Co.  v.  The  Emily  Fanny,  L.  R.  1  P.  C. 
426,  16  L.  T.  N.  S.  158,  4  Moo.  P.  C.  C.  N.  S. 
336  ;  The  Protector,  1  W.  Rob.  45  ;  The  Atlas. 
2  W.  Rob.  502  ;  Harbour  Com'rs  v.  Grange,  to 
L.  C.  Rep.  259  ;  The  Diana,  1  W.  Rob.  131  ;  The 
Ripon,  6  Notes  Cas.  (Eng.)  245;  Netherlands 
Steamboat  Co.  v.  Styles,  40  Eng.  L.  &  Eq.  19. 
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bb.  Rule  in  United  States.  —  In  the  United  States,  under  the  rule  at  common 
law,  neither  the  owner  nor  the  master  is  liable  for  injuries  caused  by  a  collision 
due  to  the  fault  or  misconduct  of  a  compulsory  pilot  aboard  at  the  time,  upon 
the  general  principle  that  one  shall  not  be  liable  for  the  tort  of  another  imposed 
upon  him  by  the  law,  and  who  is  therefore  not  his  servant  or  agent.1  But 
under  the  admiralty  rule  in  the  United  States,  applying  the  distinct  princi- 
ples of  the  maritime  law  that  the  vessel,  in  whosesoever  hands  she  lawfully  is, 
is  herself  considered  as  the  wrongdoer  liable  for  the  tort  and  subject  to  a  mari- 
time lien  for  damages,  the  vessel  is  liable  for  a  collision  through  the  negli- 
gence of  a  compulsory  pilot.2  But  after  the  vessel  is  brought  safely  into 
port,  the  authority  and  responsibility  of  the  master  are  fully  reinstated,  and 
the  acts  of  the  pilot  in  selecting  her  berth  and  arranging  her  mooring  must 
be  regarded  as  directed  or  adopted  by  the  master.3 

(d)  Law  of  Place.  — ■  The  provisions  of  the  compulsory  pilotage  law  are  appli- 
cable to  foreign  vessels  navigating  pilot  waters4  and  bound  to  a  port  of  the 
country  from  which  they  emanated.5  While  it  has  been  held  that  the  rights 
of  the  parties  are  governed  by  the  law  of  the  place  of  the  tort,6  the  English 
courts  have  refused  to  enforce  the  liability  of  the  owner  under  the  provisions 
of  a  foreign  law  against  the  admitted  provisions  of  the  statute  law  of  England 
and  practice  of  the  courts  of  admiralty  in  respect  to  compulsory  pilotage.7 
But  where  under  the  foreign  law  the  pilot  acted  merely  as  the  advisor  of  the 
master  and  did  not  have  full  charge  of  the  vessel,  the  provisions  of  the  foreign 
law  have  been  enforced  and  the  owner  held  liable.8 

4.  Liens.  —  Limited  only  by  the  rule  as  to  the  liability  of  the  vessel  to 
respond  in  damages,9  a  fault  in  navigation  causing  injury  to  another  vessel,10 
or  a  collision  between  two  ships  by  the  negligence  of  one  or  both  of  them, 
creates  a  maritime  lien  upon  or  privilege  in  the  offending  ship  for  the  dam- 


United  States.  —  Camp  v.  The  Ship  Marcel- 
lus,  i  Cliff.  (U.  S.)  481,  4  Fed.  Cas.  No.  2,347. 

But  When  Shipowners  Have  Proved  Fault  on  the 
Part  of  the  Pilot  sufficient  to  cause  and  in  fact 
causing  the  calamity,  they  must  be  held  to  have 
satisfied  the  condition  on  which  their  exemption 
from  liability  depends,  and  they  are  not  to  be 
called  upon  to  adduce  proof  of  a  negative  char- 
acter to  exclude  the  mere  possibility  of  con- 
tributory fault.  But  if  in  the  course  of  the  evi- 
dence certain  acts  or  omissions  on  the  part  of 
the  crew  come  out,  it  will  then  be  incumbent  on 
the  owners  to  show  satisfactorily  that  those  acts 
or  omissions  in  no  degree  contributed  to  the 
damage.  Clyde  Nav.  Co.  v.  Barclay,  1  App. 
Cas.  790,  36  L.  T.  N.  S.  379;  The  Indus,  12  P. 
D.  46,  56  L.  J.  Adm.  88,  35  W.  R.  490;  The 
Livia.  25  L.  T.  N.  S.  887. 

Effect  of  Certificate  Given  by  Master  to  Pilot. 
—  See  The  Abergeldie,  2  Stuart  Adm.  (L.  C.) 
187. 

Pleading  Exemption.  — The  party  intending  to 
take  advantage  of  the  statutory  exemption  from 
liability  for  the  fault  of  a  compulsory  pilot 
should  so  plead.    The  Canadian,  1  W.  Rob.  343. 

1.  Rule  in  United  States.  —  The  China,  7  Wall. 
(U.  S.)  67;  Griswold  v.  Sharpe,  2  Cal.  17. 

2.  The  China,  7  Wall.  (U.  S.)  S3;  Sherlock 
v.  Ailing,  93  U.  S.  99;  Ralli  v.  Troop,  157  U.  S. 
403  ;  Homer  Ramsdell  Transp.  Co.  v.  La  Com- 
pagnie  Generate  Transatlantique,  182  U.  S.  406; 
The  Steamer  Alabama,  1  Ben.  (U.  S.)  476,  1 
Fed.  Cas.  No.  122;  Avery  v.  The  Steamship 
Cyphrenes,  3  Hawaii  650. 

3.  The  Bark  Lotty,  Olc.  Adm.  329,  15  Fed. 
Cas.  No.  8,524;  Griswold  v.  Sharpe,  2  Cal.  17. 

10 


4.  Foreign  Vessels. —  The  Christiana,  2  Hag. 
Adm.  183;  The  Annapolis,  Lush.  295;  The 
Maria,  1  W.  Rob.  95  ;  The  Vernon,  1  W.  Rob. 
316;  The  Schwalbe,  14  Moo.  P.  C.  241  ;  Smith 
v.  The  Creole,  4  Am.  L.  J.  N.  S.  558,  22  Fed. 
Cas.  No.  13,032.  Contra,  The  Girolamo,  3  Hag. 
Adm.  185;  The  Baron  Holberg,  3  Hag.  Adm. 
244. 

5.  National  Jurisdiction  in  Pilotage  Matters, 

by  custom  and  general  policy,  extends  beyond 
the  three-mile  limit.  The  British  legislature 
may  appoint  a  pilot  station  more  than  three 
miles  from  the  British  shore,  for  vessels  inward 
bound  to  a  British  port ;  and  an  enactment,  gen- 
eral in  terms,  requiring  inward  bound  vessels 
there  to  take  pilots  is  binding  on  foreign  ves- 
sels entering  the  port.    The  Annapolis,  Lush. 

295- 

6.  Place  of  Tort.  —  The  Vernon,  1  W.  Rob. 
316;  The  Carolus,  2  Curt.  (U.  S.)  69;  The 
Julia  M.  Hallock,  1  Sprague  (U.  S.)  539;  The 
Steamboat  Rescue,  2  Sprague  (U.  S.)  16;  Smith 
v.  Condry,  1  How.  (U.  S.)  28  ;  The  Bark  Lotty, 
Olc.  Adm.  329;  The  China,  7  Wall.  (U.  S.) 
64. 

7.  The  Halley,  5  Moo.  P.  C.  C.  N.  S.  263,  37 
L.  J.  Adm.  33,  L.  R.  2  P.  C.  193. 

8.  The  Guy  Mannering,  7  P.  D.  13a,  51  L.  J. 
Adm.  57  (Suez  Canal  pilotage)  ;  The  Agnes 
Otto,  12  P.  D.  56,  56  L.  J.  Adm.  45  (Danube 
pilotage)  ;  The  Augusta,  57  L.  T.  N.  S.  326,  6 
Asp.  M.  Cas.  161  (French  pilotage). 

9.  See  supra,  this  section,  Persons  or  Prop- 
erty Liable — Vessels. 

10.  Lien  for  Damages.  —  The  Sisters,  45  L.  J. 
Adm.  39;  The  John  G.  Stevens,  170  U.  S.  123. 
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age  done  to  the  other,1  which  attaches  at  the  time  of  the  injury,2  and  may  be 
enforced  in  admiralty  by  proceedings  in  rem  against  the  offending  vessels, 
even  in  the  hands  of  a  purchaser  without  notice,3  where  there  is  no  laches  by 
the  injured  party.4  The  lien  attaches  to  the  ship's  apparel,  furniture,  and 
fishing  gear,5  and  to  the  fragments  of  the  ship  if  wrecked,0  and  to  the  cargo 
to  the  extent  of  freight  earned.7 

Priority.  —  The  rule  of  priority  between  liens  for  injuries  by  wrongful  navi- 
gation and  liens  arising  ex  contractu  is  treated  elsewhere  in  this  work.8 
Claims  for  damage  arising  out  of  the  same  collision  rank  in  the  order  of  their 
decrees.9  In  a  case  of  mutual  fault  the  cargo  owner  has  a  superior  lien  upon 
the  funds  available  for  reparation.10 

5.  Evidence  —  a.  Scope  of  Section.  —  This  section  treats  only  of  the 
general  rules  of  evidence  applicable  in  case  of  injuries  to  or  by  vessels.  The 
rules  applicable  to  particular  cases  are  found  under  other  divisions  of  this  title. 

b.  Judicial  Notice.  — Judicial  notice  will  be  taken  of  foreign  rules  of 
navigation  involving  questions  of  general  maritime  law  as  laws  of  the  sea  of 
general  application.11 

c.  Presumptions  and  Burden  of  Proof.  —  No  presumption  of  negli- 
gence against  either  party  arises  from  the  mere  fact  of  a  collision.12  The  cir- 
cumstances may  be  such  as,  upon  proof  of  the  situation  of  the  injured  vessel, 
to  raise  a  presumption  of  want  of  reasonable  care,  caution,  and  skill  on  the 
part  of  the  other  sufficient  to  make  out  a  prima  facie  case  of  negligence.13 
But  in  the  absence  of  proof  or  admission  of  such  circumstances  the  libelant 
has  the  burden  of  showing  fault  or  misconduct  on  the  part  of  the  libeled  ves- 


1.  The  Europa,  2  Moo.  P.  C.  C.  N.  S.  1  ;  The 
Bold  Buccleugh,  7  Moo.  P.  C.  267  ;  The  Christi- 
ana, 2  Hag.  Adm.  183  ;  Currie  v.  M'Knight, 
(1897)  A.  C.  97;  The  City  of  Mecca,  6  P.  D. 
116;  Laws  v.  Smith,  9  App.  Cas.  356;  The  John 
G.  Stevens,  170  U.  S.  113;  The  China,  7  Wall. 
(U.  S.)  S3!  The  Siren,  7  Wall.  (U.  S.)  155; 
and  cases  cited  throughout  this  title. 

2.  Attaches  at  Time  of  Injury. —  The  Mary  Ann, 
L.  R.  i  A.  &  E.  8,  35  L.  J.  Adm.  6;  The  Bold 
Buccleugh,  7  Moo.  P.  C.  267 ;  The  City  of 
Mecca,  6  P.  D.  119. 

3.  Not  Lost  by  Sale  of  Vessel.  —  The  Bold 
Buccleugh,  3  W.  Rob.  229,  7  Moo.  P.  C.  267 ; 
The  Charles  Amelia,  L.  R.  2  A.  &  E.  330. 

4.  If  Injured  Party  Not  Guilty  of  Laches.  — 
The  Europa,  2  Moo.  P.  C.  C.  N.  S.  1,  Brown  & 
L.  89  ;  Edwards  v.  Steamer  Robert  F.  Stockton, 
Crabbe  (U.  S.)  580,  8  Fed.  Cas.  No.  4,297. 

The  Vessel  Itself  Must  Be  the  Instrument  of  the 
wrongs.  No  lien  arises  from  the  act  of  the  crew 
in  cutting  another  vessel  adrift  in  order  to 
enable  their  ship  to  get  to  sea.  Currie  v. 
M'Knight.  (1897)  A.  C.  101. 

Damage  to  Harbor  Works.  —  See  The  Merle,  31 
L.  T.  N.  S.  447,  2  Asp.  M.  Cas.  402. 

5.  To  What  Lien  Attaches  —  The  Dundee,  1 
Hag.  Adm.  109. 

6.  The  Neptune,  1  Hag.  Adm.  227. 

7.  See  supra,  this  section,  Persons  or  Prop- 
erty Liable  —  Cargo  and  Cargo  Oxvners. 

8.  Priority  of  Liens.  —  See  the  title  Mari- 
time Liens,  vol.  19.  p.  11 20. 

9.  Order  of  Damage  Claims.  —  The  Clara, 
Swabey  1;  The  Union,  Lush.  128:  The  Sar- 
acen, 4  Notes  Cas.  (Eng.)  498,  2  W.  Rob.  451, 
6  Moo.  P.  C.  56. 

10.  Cargo  Owner.  —  In  re  Lakeland  Transp. 
Co.,  103  Fed.  Rep.  328. 

Limitations  and  Laohes.  —  See  the  title  Mari- 


time Liens,  vol.  19,  pp.  11 30,  1135.  See  also 
The  Kong  Magnus,  (1891)  P.  223;  The  Avon, 
Brown  Adm.  170,  2  Fed.  Cas.  No.  680;  The 
Frank  Moffat,  2  Flipp.  (U.  S.)  291,  9  Fed.  Cas. 
No.  5,060;  Laing  v.  The  G.  L.  Buckman,  14  Fed. 
Cas.  No.  7,988;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
The  Lake  Superior,  7  Chicago  Leg.  N.  259,  21 
Fed.  Cas.  No.  12,244;  Smith  v.  Sturgis,  3  Ben. 
(U.  S.)  330,  22  Fed.  Cas.  No.  13,111. 

11.  Judicial  Notice.  —  The  Belgenland,  114  U. 
S.  370  ;  Richelieu,  etc.,  Nav.  Co.  v.  Boston 
Marine  Ins.  Co.,  136  U.  S.  408;  The  New  York, 
1 75  U.  S.  189;  The  Scotia,  14  Wall.  (U.  S.) 
170.  See  also  the  title  Judicial  Notice,  vol.  17, 
p.  933,  notes. 

12.  Negligence  Not  Presumed  from  Collision.  — 
The  Columbus,  Abb.  Adm.  384  ;  The  Bridgeport, 
7  Blatchf.  (U.  S.)  361,  4  Fed.  Cas.  No.  1,861  ; 
Dickenson  v.  The  Steamboat  Gore,  Newb.  Adm. 
45,  7  Fed.  Cas.  No.  3,893  ;  The  B.  B.  Saunders, 
25  Fed.  Rep.  729  ;  The  W.  H.  Simpson,  80  Fed. 
Rep.  153,  53  U.  S.  App.  189. 

The  Mere  Fact  that  One  Vessel  Is  Sunk  and 
that  the  other  survives  a  collision  claimed  to 
have  occurred  on  crossing  courses  is  not  of  it- 
self a  circumstance  which  aids  in  the  determina- 
tion of  the  fault,  for  the  vessel  that  arrives  first 
at  the  point  of  intersection  is  generally  the 
sufferer,  and  that  is  a  matter  of  chance  and  of 
a  few  seconds.  The  Margaret  B.  Roper.  103 
Fed.  Rep.  886. 

13.  Presumption  of  Fault.  —  The  Secret,  26  L. 
T.  N.  S.  670,  1  Asp.  M.  Cas.  318;  The  Colorado, 
91  U.  S.  692;  The  Oregon,  158  U.  S.  186;  The 
Granite  State,  3  Wall.  (U.  S.)  310;  American 
Dredging  Co.  v.  The  Bedowin,  37  Leg.  Int. 
(Pa.)  52,  1  Fed.  Cas.  No.  299;  The  Bridgeport, 
7  Blatchf.  (U.  S.)  361,  4  Fed.  Cas.  No.  1,861; 
The  Bessie  Morris,  13  Fed.  Rep.  397.  See  par- 
ticularly former  divisions  of  this  title. 
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sel  contributing  to  the  injury.1  A  claim  by  the  respondent  or  claimant  that 
the  collision  was  an  inevitable  accident  will  not  shift  the  burden  of  proof;  the 
libelant  must  still  make  out  a  prima  facie  case.2 

Contributory  Fault.  —  Under  the  common-law  rule  the  libelant  must  also  show 
that  his  vessel  was  free  from  contributing  fault,3  but  in  admiralty,  while  there 
are  some  decisions  and  dicta  holding  that  the  libelant  must  also  show  that  he 
was  free  from  contributing  fault,4  the  proper  rule  seems  to  be  that  the  libelant 
need  not  show  his  vessel  free  from  fault,  except  to  sustain  a  claim  for  entire 
damages.5  Where  one  vessel  clearly  shown  to  have  been  guilty  of  a  fault, 
adequate  in  itself  to  account  for  the  collision,  seeks  to  impugn  the  manage- 
ment of  the  other  vessel,  there  is  a  presumption  in  favor  of  the  latter  which 
can  be  rebutted  only  by  clear  proof  of  a  contributing  fault.  It  is  not  enough 
merely  to  raise  a  doubt  with  regard  to  the  management  of  the  latter.6  This 
rule,  however,  has  no  application  in  a  case  in  which  the  question  of  fault  on 
each  side  is  for  the  determination  of  the  court  from  facts  easily  ascertainable.7 

The  Violation  of  Rules  of  Navigation  or  a  neglect  of  the  precautions  required  by 
good  seamanship  casts  upon  the  vessel  guilty  thereof  the  burden  of  showing 
that  such  violation  or  neglect  did  not  contribute  to  the  collision.8 

Failure  to  Call  witness.  — The  failure  to  call  as  a  witness  a  person  on  board  of 
the  vessel  who  had  knowledge  of  the  conditions  affecting  the  question  of  neg- 
ligence warrants  the  inference  that  his  testimony  would  have  weakened  the 
case  of  the  vessel.9 

Collision  and  Cause  of  injury.  —  The  libelant  has  the  burden  of  showing  not  only 
that  there  was  a  collision,  but  that  it  caused  the  injuries,  and  also  of  identify- 
ing the  vessel  in  the  collision.10  The  mere  admission  by  the  claimant 
that  his  vessel  was  in  collision  with  another  does  not  shift  the  burden  of 


1.  Burden  of  Proof  on  Libelant  —  England.  — 
The  Bolina,  3  Notes  Cas.  (Eng.)  208;  The  City 
of  London,  11  Moo.  P.  C.  307,  Swabey  300,  5  W. 
R.  678. 

United  States.  —  The  Clara,  102  U.  S.  200; 
The  Columbus,  Abb.  Adm.  384 ;  Corks  v.  The 
Belle,  6  Fed.  Cas.  No.  3, 231(1;  Saunders  v.  The 
Hanover,  21  Fed.  Cas.  No.  12,374;  The  Steam 
Tug  William  Young,  Olc.  Adm.  38,  30  Fed.  Cas. 
No.  17,760;  The  David  Dows,  16  Fed.  Rep.  154; 
The  Edwin  H.  Webster,  18  Fed.  Rep.  724;  The 
Joseph  W.  Gould,  19  Fed.  Rep.  785;  Morten  v. 
Five  Canal-Boats,  24  Fed.  Rep.  500;  The  B.  B. 
Saunders,  25  Fed.  Rep.  729  ;  The  W.  H.  Simp- 
son, (C.  C.  A.)  80  Fed.  Rep.  153. 

Louisiana.  —  Western  M.  &  F.  Ins.  Co.  v. 
Casselly,  7  Rob.  (La.)  154. 

2.  Effect  of  Defense. —  The  Bolina,  3  Notes 
Cas.  (Eng.)  208;  The  Ship  Marpesia  v.  The 
America,  L.  R.  4  P.  C.  212  ;  The  Benmore,  L.  R. 
4  A.  &  E.  132;  The  Abraham,  2  Asp.  M.  Cas.  34. 

3.  Contributing  Fault  —  Rule  at  Common  Law. 
—  Griswold  v.  Sharpe,  2  Cal.  17;  Drew  v.  The 
Steamboat  Chesapeake,  2  Dougl.  (Mich.)  33; 
F.berts  v.  Smythe.  3  U.  C.  Q.  B.  189. 

4.  Admiralty  Rule. —  Fashion  v.  Wards,  6 
McLean  (U.  S.)  152;  Corks  v.  The  Belle,  6 
Fed.  Cas.  No.  3,231  a;  McGrew  v.  The  Melnotte, 
1  Bond  (U.  S.)  4S3.  16  Fed.  Cas.  No.  8,812; 
The  Steamboat  Neptune,  Olc.  Adm.  483,  18  Fed. 
Cas.  No.  10,120;  The  New  Champion,  Abb. 
Adm.  202,  18  Fed.  Cas.  No.  10,146;  The  Steam- 
boat New  Jersey,  Olc.  Adm.  415.  18  Fed.  Cas. 
No.  10,161  ;  The  Steam  Ferry  Relief,  Olc.  Adm. 
104,  20  Fed.  Cas.  No.  11,693;  The  Ashford,  44 
Fed.  Rep.  703. 

5.  The  Clara,  102  U.  S.  200;  Schenck  v. 
Steamboat  Fremont,  1  Bond  (U.  S.)  57,  21  Fed. 


Cas.  No.  12,448;  The  Haverton,  31  Fed.  Rep. 
S63. 

6.  England.  —  The  Sisters,  34  L.  T.  N.  S. 
338,  45  L.  J.  Adm.  39.  And  see  The  Thames, 
32  L.  T.  N.  S.  343. 

Canada.  —  The  Ship  Porter  v.  Heminger,  6 
Can.  Exch.  208,  affirming  154. 

United  States.  —  The  Wenona,  19  Wall.  (U. 
S.)  41  ;  The  City  of  New  York,  147  U.  S.  85; 
The  Ludvig  v.  Holberg,  157  U.  S.  60;  The 
Oregon,  158  U.  S.  197;  The  Comet,  9  Blatchf. 
(U.  S.)  323,  6  Fed.  Cas.  No.  3,051;  The  D.  H. 
Miller,  (C.  C.  A.)  76  Fed.  Rep.  877;  The 
Mexico,  78  Fed.  Rep.  653. 

This  rule  is  particularly  applicable  where  one 
of  the  vessels  was  lost,  and  all  her  crew  with 
her.  The  Java,  14  Blatchf.  (U.  S.)  524,  13 
Fed.  Cas.  No.  7,233,  affirming  6  Ben.  (U.  S.) 
245,  !3  Fed.  Cas.  No.  7,232. 

7.  The  Chattahoochee,  33  U.  S.  App.  510,  74 
Fed.  Rep.  899. 

8.  Effect  of  Violation  of  Rules. —  The  John 
Harley,  13  L.  T.  N.  S.  413;  The  Clara,  102 
U.  S.  200  ;  The  Schooner  Lion,  1  Sprague  (U. 

'  S.)  40,  5  Fed.  Cas.  No.  2,786  ;  Martinez  V.  The 
Steamboat  Anglo  Norman,  Newb.  Adm.  492, 
16  Fed.  Cas.  No.  9,174;  Taylor  v.  Harwood,  1 
Taney  (U.  S.)  437,  23  Fed.  Cas.  No.  13,794. 
And  see  supra,  this  title,  General  Rules  Affect- 
ing Liability  for  Injuries  by  Vessels  —  Effect 
of  Violation  of  Statute. 

9.  Failure  to  Call  Witness.  —  The  Steamship 
Ville  Du  Havre,  7  Ben.  (U.  S.)  328,  28  Fed. 
Cas.  No.  16,943;  The  Sandringham.  10  Fed. 
Rep.  556;  The  Fred  M.  Laurence,  is  Fed.  Rep. 
635  :  The  Rabhoni,  <n  Fed.  Rep.  952. 

10.  Collision  and  Identity  of  Vessel.  —  Bergen 
V.  The  Steam-Tug  Joseph  Stickney,  1  Fed.  Rep. 

17  Volume  XXV. 


Enforcement  of  Liability 


SHIPS  AND  SHIPPING. 


for  Injuries. 


proof,1  unless  the  time  and  circumstances  were  such  as  to  make  it  reason- 
ably certain  that  the  injury  was  caused  by  the  libeled  vessel.2 

d.  Admissibility.  — The  evidence  must,  of  course,  be  pertinent  to  the 
issues;  but  as  the  circumstances  of  the  collision  must  be  alleged  in  a  libel  in 
admiralty,  the  issues  are  restricted,  and  evidence  that  does  not  pertain  to  the 
allegations  in  the  pleadings  or  that  tends  to  vary  such  allegations  is  not 
admissible.3  Evidence  of  a  custom  of  navigation  is  generally  admissible  to 
prove  negligence  in  navigation.4 

Documentary  Evidence.  —  Neither  the  protest  5  nor  the  official  log  of  the  vessel6 
is  evidence  for  her,7  though  admissible  against  the  ship  as  a  declaration  against 
interest.8  But  official  logs  of  lightships  or  books  containing  coast-guard 
entries  are  admissible.9  Depositions  taken  in  other  proceedings  are  not 
admissible  in  evidence  to  prove  the  facts  to  which  they  relate,10  nor  are  verdicts 
or  decisions  in  other  proceedings  admissible  in  a  collision  case.11 

Declarations  and  Admissions.  —  Statements  by  the  master  as  to  the  cause  of  col- 
lision are  admissible  in  evidence  as  against  the  vessel  or  owners,  while  those 


624;  The  Amanda  Powell,  14  Fed.  Rep.  486; 
The  City  of  Chester,  18  Fed.  Rep.  603. 

1.  The  Earl  of  Leicester,  Brown  &  L.  188 ; 
The  Steamboat  Anna,  6  Ben.  (U.  S.)  340,  1 
Fed.  Cas.  No.  399.  And  see  The  Newport,  28 
Fed.  Rep.  658. 

As  where  there  was  direct  testimony  that  the 
claimant's  vessel  at  the  time  of  collision  was 
from  seven  to  eight  miles  off  shore,  and  that  the 
vessel  with  which  she  collided  sank  within  one- 
half  mile,  while  the  wreck  of  the  libelant's 
vessel  was  found  within  four  or  five  miles  from 
shore.    The  Newport,  36  Fed.  Rep.  910. 

Or  where  all  the  witnesses  who  testify  to  the 
collision  assert  that  the  vessel  touched  too 
lightly  to  cause  injury.  The  Annex  No.  3,  35 
Fed.  Rep.  560,  affirming  27  Fed.  Rep.  516. 

2.  Larrabee  v.  The  Piedmont,  14  Fed.  Cas. 
No.  8,095  J  The  Hope,  4  Fed.  Rep.  89. 

The  Ownership  of  the  injured  vessel  must  be 
shown.  The  Ship  Havre,  1  Ben.  (U.  S.)  295, 
11  Fed.  Cas.  No.  6,232;  Riley  v.  Louisville,  5 
Rob.  (La.)  184.  And  see  Joyce  v.  Capel,  8  C. 
&  P.  370,  34  E.  C.  L.  433. 

But  in  making  out  a  prima  facie  case,  owner- 
ship may  be  proved  in  the  same  manner  as  of 
any  other  chattel.  Munch  v.  The  Sucker  State, 
4  Chicago  Leg.  N.  201,  17  Fed.  Cas.  No.  9,921. 

3.  Variance.  —  The  Brig  Alice  v.  The  Brig 
Rosita,  L.  R.  2  P.  C.  214,  38  L.  J.  Adm.  20,  19 
L.  T.  N.  S.  753,  17  W.  R.  209;  The  Clement,  2 
Curt.  (U.  S.)  363,  5  Fed.  Cas.  No.  2,879 ;  The 
Starlight,  1  Hask.  (U.  S.)  517,  22  Fed.  Cas. 
No.  13,310;  Whitney  v.  The  Steamboat  Empire 
State,  1  Ben.  (U.  S.)  57,  29  Fed.  Cas.  No.  17,- 
586;  The  Wolverton,  13  Fed.  Rep.  44;  The 
New  Mary  Houston,  69  Fed.  Rep.  362;  The  H. 
M.  Whitney,  (C.  C.  A.)  86  Fed.  Rep.  697; 
Jacobsen  v.  Dalles,  etc.,  Nav.  Co.,  106  Fed.  Rep. 
428. 

4.  Evidence  of  Custom.  —  The  Corennie,  ( 1 894) 
P.  338,  note;  The  City  of  Washington,  92  U.  S. 
31  ;  Drew  v.  The  Steamboat  Chesapeake,  2 
Dougl.  (Mich.)  33  ;  Blanchard  v.  New  Jersey 
Steamboat  Co.,  67  Barb.  (N.  Y.)  101  ;  Case  v. 
Perew,  46  Hun  (N.  Y.)  57  Boyce  The  Steam- 
boat Empress,  1  Ohio  Dec.  (Reprint)  173.  But 
see  U.  S.  Mail  Line  Co.  v.  McCracken,  (Ky. 
1895)  33  S.  W.  Rep.  82.  And  see  supra,  this 
title,  Regulation  of  Navigation  —  Custom  and 
Usage. 


5.  Protest  Not  Evidence  for  the  Ship.  —  Chris- 
tian v.  Coombe,  2  Esp.  489 ;  The  Ljubica,  23 
L.  T.  N.  S.  474;  The  Emma,  2  W.  Rob.  315,  3 
Notes  Cas.  (Eng.)  114;  The  Hedwig,  1  Spinks 
19. 

But  a  written  protest  is  admissible  to  cor- 
roborate witnesses  impeached  by  proof  of  hav- 
ing made  different  statements.  Ward  v.  The 
Brig  Fashion,  Newb.  Adm.  8,  29  Fed.  Cas.  No. 
17,154. 

6.  Official  Log  Not  Evidence  for  Ship. —  The 

Europa,  13  Jur.  856;  The  Malta,  2  Hag.  Adm. 
158;  The  Earl  of  Dumfries,  10  P.  D.  31,  54  L. 
J.  Adm.  7;  The  Henry  Coxon,  3  P.  D.  156,  38 
L.  T.  N.  S.  819,  47  L.  J.  Adm.  83. 

7.  Alteration  in  Log  Book. —  See  The  Constitu- 
tion, 10  Jur.  N.  S.  831,  10  L.  T.  N.  S.  894. 

8.  Bunge  v.  The  Steamship  Utopia,  1  Fed. 
Rep.  892. 

9.  The  Catherina  Maria,  L.  R.  1  A.  &  E.  53, 
12  Jur.  N.  S.  380;  The  Maria  Das  Dores, 
Brown  &  L.  27,  11  W.  R.  500. 

Entries  of  Collision  to  Be  Made  in  Log  Book.  — 

The  statute  provides  that  in  every  case  of  col- 
lision in  which  it  is  practicable  so  to  do,  the 
master  shall,  immediately  after  the  occurrence, 
cause  a  statement  thereof  and  of  the  circum- 
stances under  which  the  same  occurred  to  be 
entered  in  the  official  log  book  in  the  manner 
prescribed  in  Rev.  Stat.  U.  S.,  §  4291.  Fail- 
ure to  make  such  entry  subjects  the  offender  to 
the  penalties  prescribed  in  section  4292.  Act 
Cong.  Feb.  14,  1900,  c.  19,  31  U.  S.  Stat,  at  L. 
29. 

10.  Other  Proceedings.  —  The  Mangerton, 

Swabey  120,  2  Jur.  N.  S.  620;  The  Citv  of 
London,  1 1  Moo.  P.  C.  307,  Swabey  245,  5  W. 
R.  678  ;  The  Little  Lizzie,  L.  R.  3  A.  &  E.  56, 
23  L.  T.  N.  S.  84,  18  W.  R.  960;  The  Henry 
Coxon,  3  P.  D.  156;  Nothard  v.  Pepper.  17  C. 
B.  N.  S.  39,  112  E.  C.  L.  39,  10  Jur.  N.  S.  1077  ; 
The  Demetrius,  L.  R.  3  A.  &  E.  523,  1  Asp.  M. 
Cas.  251. 

11.  H.  M.  S.  Swallow,  Swabey  30  (naval  court 
inquiry)  ;  The  Ship  Friends,  4  Moo.  P.  C.  314, 
1  W.  Rob.  484  (verdict  in  common-law  action)  : 
The  Lord  Seaton,  2  W.  Rob.  391  (decision  of 
pilotage  authority):  The  Charles  Morgan.  115 
U.  S.  69  (finding  of  a  board  of  local  inspect- 
ors) ;  The  Walter  B.  Chester  v.  U.  S.,  19  Cv.  CI. 
681. 
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of  the  mate,  pilot,  or  crew  are  not  admissible,1  except  where  part  of  the  res 
gestae  The  settlement  of  a  claim  3  or  the  offer  to  arbitrate  the  amount  to 
be  paid4  is  evidence  of  fault.* 

Expert  and  Opinion  Evidence  on  questions  of  nautical  skill  and  negligent 
navigation  are  admissible  on  hypothetical  cases  based  upon  the  evidence.0 

Nautical  Assessors.  —  The  English  admiralty  judges  have  a  practice  of  advis- 
ing with  the  elder  brethren  of  Trinity  House  as  to  practicable  questions  of 
seamanship  and  navigation.7  And  this  practice  has  been  followed  in  some  of 
the  courts  of  the  United  States  by  calling  into  assist  the  judge  navigators 
of  experience  as  nautical  assessors,8  and  has  been  approved  by  the  highest 
authority.9 

e.  WEIGHT  AND  SUFFICIENCY  —  Preponderance  of  Evidence  —  Inscrutable  Fault.  — 
The  libelant  must  make  out  his  case  by  a  fair  preponderance  of  evidence,10 
and  in  case  of  inscrutable  fault,  under  the  English  and  Canadian  rule,11  and 
the  weight  of  authority  in  the  United  States,  12  the  loss  rests  where  it  falls. 
The  Continental  rule  in  such  case  divides  the  loss  as  in  cases  of  mutual  fault.13 


1.  Statements  by  Master  and  Crew  —  England. 
—  The  Europa,  13  Jur.  856;  The  Midlothian, 
15  Jur.  806;  The  Solway,  10  P.  D.  137,  54  L.  J. 
Adm.  83,  53  L.  T.  N.  S.  680,  34  W.  Rob.  232, 

5  Asp.  M.  Cas.  482;  The  Foyle,  Lush.  10;  The 
Actaeon,  1  Spinks  176;  The  Manchester,  1  W. 
Rob.  62 ;  The  Lord  Seaton,  2  W.  Rob.  391,  4 
Notes  Cas.  (Eng.)  164;  Malton  v.  Nesbit,  1  C. 

6  P.  70.  11  E.  C.  L.  318. 

Canada.  —  Shaw  v.  De  Salaberry  Nav.  Co., 
18  U.  C.  Q.  B.  542;  The  Ranger,  3  Quebec 
21. 

United  States.  —  Singlehurst  v.  La  Compagnie 
Generale  Transatlantique,  11  U.  S.  App.  693  ; 
The  Douglas,  Brown  Adm.  105,  7  Fed.  Cas.  No. 
4,031  ;  The  Roman,  14  Fed.  Rep.  61,  reversing 
12  Fed.  Rep.  219;  The  City  of  Augusta,  (C.  C. 
A.)  80  Fed.  Rep.  297,  50  U.  S.  App.  39. 

Pennsylvania.  —  Bigley  v.  Williams,  80  Pa. 
St.  107. 

2.  The  Mellona,  10  Jur.  992  ;  Otis  v.  Thom, 
23  Ala.  469,  58  Am.  Dec.  303.  See  generally 
the  title  Res  Gestae,  vol.  24,  p.  660. 

Impeaching  and  Supporting  Statements.  — ■  See 
The  Emperor,  12  W.  R.  890;  The  Risca,  cited 
in  Marsden  on  Collisions  (4th  ed.)  355  ;  The 
Schwalbe,  Swabey  521.  But  see  The  Oscar,  10 
L.  T.  N.  S.  789,  12  W.  R.  872.  See  also  infra, 
this  subdivision,  Weight  and  Sufficiency. 

3.  Settlement.  —  The  Hattie  M.  Sparker,  29 
Fed.  Rep.  457. 

4.  Offer  to  Arbitrate. —  The  S.  Shaw,  6  Fed. 
Rep.  93. 

5.  Orders  Given.  —  Evidence  of  an  order  as  to 
lights,  given  twelve  hours  before  the  collision, 
is  admissible.  The  Aleppo,  35  L.  J.  Adm.  9,  14 
L.  T.  N.  S.  228. 

6.  Expert  and  Opinion  Evidence.  —  Fenwick 
v.  Bell,  [  C.&K,  312,  47  E.  C.  L.  312  ;  Malton  v. 
Nesbit.  1  C.  &  P.  70,  11  E.  C.  L.  318;  Sills  v. 
Brown,  9  C.  &  P.  601,  38  E.  C.  L.  245;  The 
Blackstone,  1  Lowell  (U.  S.)  485,  3  Fed.  Cas. 
No.  i,473;  Case  v.  Perew,  46  Hun  (N.  Y.)  57. 
And  see  the  title  Expert  and  Opinion  Evi- 
dence, vol.  12,  p.  464  et  seq. 

Experts  cannot  testify  as  to  the  prudence  or 
propriety  of  keeping  up  a  high  rate  of  speed 
in  a  fog.  The  Rlackstonc.  1  Lowell  (U.  S.) 
485,  3  Fed.  Cas.  No.  1,473. 

7.  Practice  of  English  Courts.  —  See  numerous 

10 


cases  in  English  admiralty  courts.  See  also 
The  Earl  Spencer,  L.  R.  4  A.  &  E.  431,  23  W. 
R.  661,  32  L.  T.  N.  S.  370;  The  Eliza  Keith  v. 
The  Langshaw,  3  Quebec  143. 

8.  The  Brig  Emily,  Olc.  Adm.  132,  8  Fed. 
Cas.  No.  4,453  ;  Lowry  v.  The  Portland,  1  Law 
Rep.  313,  15  Fed.  Cas.  No.  8,583  ;  The  Fountain 
City,  (C.  C.  A.)  62  Fed.  Rep.  87. 

9.  The  Hypodame,  6  Wall.  (U.  S.)  224  ;  The 
Fountain  City  (C.  C.  A.)  62  Fed.  Rep.  87. 

10.  Preponderance  of  Evidence.  —  The  Steam- 
boat C.  Vanderbilt,  10  Ben.  ( U.  S.)  607,  6  Fed. 
Cas.  No.  3,524 ;  The  Middlesex  Quarry  Co.  v. 
The  Schooner  Albert  Mason,  2  Fed.  Rep.  821,  8 
Fed.  Rep.  768;  The  Amanda  Powell,  14  Fed. 
Rep.  486;  The  City  of  Chester,  18  Fed.  Rep. 
603  ;  Burns  v.  The  Spain,  19  Fed.  Rep.  880  ;  The 
Joseph  Stickney,  (C.  C.  A.)  56  Fed.  Rep.  156, 
affirming  50  Fed.  Rep.  624. 

11.  Case  Dismissed  Where  Fault  Inscrutable.  — 
The  Catherine  of  Dover,  2  Hag.  Adm.  154;  The 
Maid  of  Aukland,  6  Notes  Cas.  (Eng.)  240;  The 
Rockaway,  2  Stuart  Adm.  ( L.  C.)  129. 

12.  The  Sampson,  4  Blatchf.  (U.  S.)  28 ;  The 
Grace  Girdler,  7  Wall.  (U.  S.)  196;  The 
Schooner  Summit,  2  Curt.  (U.  S.)  150,  23  Fed. 
Cas.  No.  13,606;  Steamboat  Bayard  v.  Steam- 
boat Coal  Valley,  3  Pittsb.  (Pa.)  165,  2  Fed. 
Cas.  No.  1,128;  The  Schooner  Breeze,  6  Ben. 
(U.  S.)  14,  4  Fed.  Cas.  No.  1,829:  The  Bark 
Kallisto,  2  Hughes  (U.  S.)  128,  14  Fed.  Cas. 
No.  7,600;  The  Leversons,  10  Fed.  Rep.  753; 
The  Worthington,  19  Fed.  Rep.  839;  The  John 
M.  Chambers,  24  Fed.  Rep.  383  ;  Assante  v. 
Charleston  Bridge  Co.,  40  Fed.  Rep.  765. 
Contra,   The  John    Henry,    3    Ware    (U.  S.) 

'  264;  The  Scioto,  2  Ware  (U.  S.)  360,  21  Fed. 
Cas.  No.  12,508;  The  Bay  State,  Abb.  Adm.  235, 
2  Fed.  Cas.  No.  1,148;  The  Comet,  1  Abb.  (U. 
S.)  451,  6  Fed.  Cas.  No.  3,050;  Jarvies  v. 
Maine,  13  Fed.  Cas.  No.  7,224;  Lucas  v.  The 
Thomas  Swann,  6  McLean  (U.  S.)  282,  15  Fed. 
Cas.  No.  8.588;  The  Nautilus.  1  Ware  (U.  S.) 
529,  17  Fed.  Cas.  No.  10,058;  The  Schooner 
Tracy  J.  Bronson,  3  Ben.  (U.  S.)  341,  24  Fed. 
Cas.  No.  14,131  ;  The  David  Dows,  16  Fed.  Rep. 
154. 

13.  The  Comet.  1  Abb.  (U.  S.)  451,  6  Fed. 
Cas.  No.  3,050;  The  Worthington,  19  Fed.  Rep. 
839. 
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Evidence  of  Persons  on  Vessels.  —  Where  the  evidence  cannot  be  reconciled,  and 
there  is  an  absence  of  controlling  circumstances,  or  there  are  contradictory  state- 
ments, the  greater  weight  is  given  to  the  testimony  of  those  witnesses  who  are 
most  competent  by  reason  of  their  employment  or  position  to  know  the  facts. 
Thus  the  testimony  of  persons  on  board  a  sail  vessel  (whose  movements 
depend  upon  the  wind)  as  to  the  force  and  direction  of  the  wind  is  entitled 
to  greater  weight  than  that  of  persons  on  board  an  approaching  steamer.1  So 
the  testimony  of  a  pilot  that  he  saw  a  light  is  entitled  to  greater  weight  than 
the  testimony  of  other  witnesses  who,  coming  suddenly  into  the  darkness, 
testified  that  no  light  could  be  seen.3  And  the  testimony  of  persons  who 
actually  shortened  a  tow  rope,  as  to  the  length  of  line,  is  entitled  to  greater 
weight  than  that  of  mere  onlookers.3  And,  generally,  the  testimony  of  per- 
sons on  board  a  vessel  respecting  their  ov/n  acts,  and  her  position,  course, 
speed,  and  manoeuvres,  will  be  considered  as  outweighing  the  statements  of 
persons  on  board  the  other  vessel,4  though  where  the  facts  are  not  credible  or 
are  improbable  in  view  of  all  the  circumstances,  no  superior  credit  is  given 
to  the  testimony  of  the  vessel's  own  witnesses.5  A  mere  preponderance  of 
numbers  is  not  material,  for  it  may  be  the  fortune  of  one  to  have  a  large  crew 
to  swear. H  The  testimony  of  seamen  is  not  to  be  discredited  because  of  their 
claims  for  loss  of  personal  effects.7 

Disinterested  Onlookers.  —  Where  there  is  an  irreconcilable  conflict  in  the  evi- 
dence of  the  crews  of  the  colliding  vessels,  the  testimony  of  disinterested  wit- 
nesses on  other  vessels  or  on  shore,  in  a  position  to  see  what  took  place, 
should  govern  the  case.8    But  the  testimony  of  passengers  having  no  practical 


1.  Evidence  of  Persons  on  Vessel.  —  The  Pro- 
peller Genesee  Chief  v.  Fitzhugh,  12  How.  (U. 
S.)  443 ;  The  Steamer  Hammonia,  4  Ben.  (U. 
S.)  515,  11  Fed.  Cas.  No.  6,005;  The  Steamer 
Hansa,  5  Ben.  (U.  S.)  501,  11  Fed.  Cas.  No/ 
6,037. 

2.  The  Steamer  Western  Metropolis,  2  Ben. 
(U.  S.)  399,  29  Fed.  Cas.  No.  17,439. 

3.  Towboat  No.  1,  Norfolk  &  Western,  (C.  C. 
A.)  74  Fed.  Rep.  906. 

4.  Testimony  of  Vessel's  Own  Crew.  — ■  The 
Philadelphian,  21  U.  S.  App.  239;  The  Gypsum 
Prince,  36  U.  S.  App.  169;  The  Falcon,  8  Fed. 
Cas.  No.  4,619;  The  Globe,  11  N.  Y.  Leg.  Obs. 
327,  10  Fed.  Cas.  No.  5,485;  The  Governor, 
Abb.  Adm.  108,  10  Fed.  Cas.  No.  5,645;  Hall  v. 
The  Propeller  Buffalo,  Newb.  Adm.  115,  11  Fed. 
Cas.  No.  5,927;  The  Herbert  Manton,  14 
Blatchf.  (U.  S.)  37,  12  Fed.  Cas.  No.  6,399; 
The  Jamaica,  11  N.  Y.  Leg.  Obs.  242,  13  Fed. 
Cas.  No.  7,173;  The  Brig  Jeremiah,  10  Ben. 
(U.  S.)  326.  13  Fed.  Cas.  No.  7,289;  McNally 
v.  Meyer,  5  Ben.  (U.  S.)  239,  16  Fed.  Cas.  No. 
8,909;  The  Milwaukee,  Brown  Adm.  313,  17 
Fed.  Cas.  No.  9,626;  The  Steamboat  Narragan- 
sett,  Olc.  Adm.  246,  17  Fed.  Cas.  No.  10,019; 
The  Steamboat  Neptune,  Olc.  Adm.  483,  18  Fed. 
Cas.  No.  10,120;  The  Northern  Warrior,  1 
Hask.  (U.  S.)  314,  18  Fed.  Cas.  No.  10,325; 
Whitney  v.  The  Empire  State,  1  Ben.  (U.  S.) 
57,  29  Fed.  Cas.  No.  17,586;  The  Hope,  4  Fed. 
Rep.  89  ;  The  Hunter  No.  2,  22  Fed.  Rep.  795  ; 
The  Alberta,  23  Fed.  Rep.  807;  McCabe  V.  Old 
Dominion  Steam-Ship  Co.,  31  Fed.  Rep.  234; 
The  J.  D.  Peters,  42  Fed.  Rep.  269  ;  The  Alex- 
ander Folsom,  52  Fed.  Rep.  403,  6  U.  S.  App. 
153;  The  Havana,  54  Fed.  Rep.  411;  La  Nor- 
mandie,  58  Fed.  Rep.  427,  14  U.  S.  App.  655  ; 
The  Philadelphian,  (C.  C.  A.)  61  Fed.  Rep. 
862:  The  Sam  Sloan,  65  Fed.  Rep.  125;  The 
Natchez,  78  Fed.  Rep.  183. 


This  does  not  mean  that  a  vessel  is  to  be  held 
free  from  alleged  fault  whenever  her  officers 
and  crew  testify  that  they  were  not  at  fault,  but 
when  their  evidence  is  given  under  circum- 
stances which  are  calculated  to  bring  out  an  in- 
dependent story  from  each  witness,  when  it  is 
in  accord  with  what  would  have  been  the 
natural  course  of  events,  when  it  is  direct  and 
positive  and  consistent.  The  Gypsum  Prince, 
35  U.  S.  App.  169. 

5.  The  Walleda,  64  Fed.  Rep.  807. 

6.  Preponderance  of  Numbers.  —  The  Postboy, 
10  N.  Y.  Leg.  Obs.  65,  19  Fed.  Cas.  No.  11,303; 
Roanoke,  etc.,  Steamship  Co.  v.  The  Lucy,  44 
Fed.  Rep.  938. 

7.  Interested  Seamen.  —  The  Margaret  B. 
Roper,  103  Fed.  Rep.  886. 

Loss  of  Vessel  and  Crew.  —  Where  one  of  the 
vessels  and  all  upon  her  were  lost,  the  narrative 
of  those  on  the  other  should  be  received  with 
caution,  and  not  adopted  beyond  what  is  con- 
sistent, rational,  and  probable.  The  Columbia, 
27  Fed.  Rep.  704.  See  also  the  Aleppo,  35  L. 
J.  Adm.  9,  14  L.  T.  N.  S.  228. 

Master's  Claims. —  The  fact  that  the  master  of 
one  of  the  vessels,  in  statements  made  immedi- 
ately after  the  collision  and  in  his  official  re- 
port deliberately  made  some  weeks  later,  did 
not  attribute  the  collision  to  any  fault  of  the 
other  vessel  is  entitled  to  weight.  The  Frost- 
burg,  25  Fed.  Rep.  451. 

8.  Disinterested  Onlookers.  —  The  Charles  H. 
Trickey,  33  U.  S.  App.  35,  66  Fed.  Rep.  1020; 
Laing  v.  The  G.  L.  Buckman,  14  Fed.  Cas.  No. 
7,988;  The  M.  M.  Chase,  2  Hask.  (U.  S.)  270, 
17  Fed.  Cas.  No.  9,684;  The  Postboy,  10  N.  Y. 
Leg.  Obs.  65,  19  Fed.  Cas.  No.  11,303;  Mer- 
chants' Steam-Ship  Co.  v.  The  Schooner  S.  C. 
Tryon.  4  Fed.  Rep.  240  ;  The  Annie  J.  Pardee, 
25  Fed-  Rep.  155  ;  Roanoke,  etc.,  Steamship  Co. 
v.  The  Lucy,  44  Fed.  Rep.  938. 
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knowledge  of  seamanship  will  be  received  with  caution.1 

Expert  Testimony.  —  The  positive  testimony  of  eyewitnesses  will  outweigh  the 
testimony  of  experts  or  calculations  or  hypotheses  based  upon  assumed  tacts.2 

Contradictory  Statements.  —  The  testimony  of  a  witness  supported  by  his  prior 
statements  is  entitled  to  more  weight  than  that  of  a  witness  contradicted  by 
his  prior  statements.3  But  loose  statements  or  admissions,  whether  extracted 
from  or  freely  made  by  the  crew  directly  after  the  collision,  are  of  but  slight 
weight  in  discrediting  their  deliberate  testimony  as  to  the  facts,'1  though 
deliberately  written  statements  are  given  greater  weight  as  impeaching  state- 
ments.5 But  the  general  veracity  of  the  parties'  witnesses  should  not  be 
impeached  because  of  their  different  statements  of  attendant  incidents,  as  the 
confusion  and  disturbance  consequent  on  the  occurrence  would  naturally  tend 
to  prevent  such  distinct  observation  as  would  enable  the  eyewitnesses  to  give 
concurrent  descriptions.6 

Probabilities.  —  Where  there  is  no  testimony  save  that  from  the  crews  of  the 
colliding  vessels,  which  is  in  sharp  conflict,  the  court  will  not  attempt  to 
reconcile  it,  but  will  dispose  of  the  case  rather  by  the  conceded  facts  and  the 
probabilities  of  the  situation,  based  upon  the  skill  and  ability  of  the  masters 
an  J  crew  and  the  motives  involved,7  giving  greater  weight  to  simple  and  con- 
sistent stories  and  theories  than  to  unreasonable  and  inconsistent  ones.8 
Superior  credit  will  be  given  to  those  witnesses  who  were  sustained  by 
collateral  evidence  concerning  the  material  subsidiary  facts.9 

Character  of  injury.  —  While  the  character  of  the  injury  received  is  admissible 
to  prove  the  direction  or  course  of  the  vessel,10  it  will  not  outweigh  direct  and 
positive  testimony  of  eyewitnesses.11 

A  Gross  Exaggeration  or  proved  fabrication  by  witnesses,  if  unexplained,  will 
compel  an  adverse  decree. 12 


Recorded  official  observations  as  to  the  direc- 
tion of  the  wind  at  a  certain  time  and  place  will 
control  where  the  testimony  of  the  two  crews  is 
conflicting.  The  Queen  Elizabeth,  100  Fed. 
Rep.  874. 

1.  Passengers.  —  Klots  v.  The  Red  Jacket,  14 
Fed.  Cas.  No.  7,871. 

2.  Expert  Testimony.  —  The  Schooner  D.  P. 
Kelley  v.  Thompson,  1  Lowell  (U.  S.)  124,  7 
Fed.  Cas.  No.  4,056  ;  Fletcher  v.  The  Cubana,  9 
Fed.  Cas.  No.  4,863 ;  The  Lizzie  Henderson, 
20  Fed.  Rep.  524  ;  The  John  Craig,  66  Fed.  Rep. 
596;  The  Mary  Buhne,  95  Fed.  Rep.  1002. 

3.  Contradictory  Statements.  —  Hall  v.  The 
Propeller  Buffalo,  Newb.  Adm.  115,  11  Fed.  Cas. 
No.  5,927. 

4.  The  Masten,  Brown  Adm.  436,  16  Fed.  Cas. 
No.  9,266 ;  The  Steamboat  New  Jersey,  Ole. 
Adm.  415,  18  Fed.  Cas.  No.  10,161  ;  Ward  v.  The 
Brig  Fashion,  Newb.  Adm.  8,  29  Fed.  Cas.  No. 
17,154;  Whitney  v.  The  Steamboat  Empire 
State,  1  Ben.  (U.  S.)  57,  29  Fed.  Cas.  No. 
17.586  ;  The  Hope,  4  Fed.  Rep.  89. 

6.  The  Douglass,  Brown  Adm.  105,  7  Fed. 
Cas.  No.  4,031. 

6.  Corks  v.  The  Belle,  6  Fed.  Cas.  No.  3,231a. 

7.  Probabilities.  —  City  of  New  York,  147  U. 
S.  72,  affirming  15  Fed.  Rep.  624;  The  Steam- 
boat Narragansett,  Olc.  Adm.  246,  17  Fed.  Cas. 
No.  10.019;  The  Hope,  4  Fed.  Rep.  89;  The  Al- 
berta, 23  Fed.  Rep.  807 ;  The  Martha  Brower, 
27  Fed.  Rep.  513;  The  City  of  Cleveland,  56 
Fed.  Rep.  729;  The  H.  F.  Dimock,  (C.  C.  A.) 
77  Fed.  Rep.  230;  The  Armonia,  (C.  C.  A.)  81 
Fed.  Rep.  227;  The  John  Gregory,  81  Fed.  Rep. 
971.  54  U.  S.  App".  113;  The  Genevieve,  (C.  C. 


A.)  106  Fed.  Rep.  989,  affirming  96  Fed.  Rep. 
8C9  ;  The  Ailsa,  10  L.  C.  Rep.  362,  2  Stuart  Adm. 
(L.  C.)  38. 

8.  Carroll  v.  Watkins,  1  Abb.  (U.  S.)  474,  5 
Fed.  Cas.  No.  2,457  ;  Dickenson  v.  The  Steam- 
boat Gore,  Newb.  Adm.  45,  7  Fed.  Cas.  No. 
3,893. 

9.  The  Florence  P.  Hall,  14  Fed.  Rep.  408. 
The  Estimate  or  Judgment  of  Witnesses  as  to 

the  bearings,  distance,  or  relative  positions  of 
objects  on  the  water  looked  at  in  the  nighttime, 
and  particularly  when  the  witnesses  are  placed 
on  vessels  in  motion,  cannot  be  considered  en- 
titled to  confidence  as  facts.  The  Sloop  Argus, 
Olc.  Adm.  304,  1  Fed.  Cas.  No.  521. 

The  Fact  that  a  Barge  Built  of  Four-inch  Planks 
Sustained  No  Injuries  in  collision  with  a  dredge 
built  of  twelve-inch  square  timber  heavily 
ironed  is  sufficient  to  show  that  the  sinking  of 
the  dredge  could  not  have  been  caused  by  the 
collision.  Lambert  v.  Freese,  46  Fed.  Rep. 
807. 

10.  Character  of  Injury. — The  Columbia,  10 
Wall.  (U.  S.)  246. 

11.  The  Fairbanks,  9  Wall.  (U.  S.)  420  ;  Wolt 
v.  The  Schooner  Bertie  Calkins,  2  Fed.  Rep. 
793;  The  Minnie  Smith.  57  Fed.  Rep.  251,  14 
U.  S.  App.  513;  The  Fair  Wind,  64  Fed.  Rep. 
806.  26  U.  S.  App.  466. 

12.  Exaggeration  or  Fabrication.  —  The  Wi- 
noma,  14  U.  S.  App.  128  ;  The  Ferry  Boat  New 
York,  1  Ben.  (U.  S.)  211,  18  Fed.  Cas.  No. 
10,194;  The  Tillie,  13  Blatchf.  (U.  S.)  514,  23 
Fed.  Cas.  No.  14,049.  affirming  7  Ben.  (U.  S.) 
382,  23  Fed.  Cas.  No.  14,048;  The  Grand  Isle, 
34  Fed.  Rep.  767. 
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6.  Damages  —  a.  In  General.  —  Subject  to  the  statutory  limitation  of  the 
liability  of  the  owner  of  the  vessel  in  fault  to  the  value  of  his  interest  in  such 
vessel  and  her  freight  then  pending,1  the  damages  which  the  owner  of  the 
injured  vessel  is  entitled  to  recover  are  estimated  in  the  same  manner  as  in 
other  suits  of  like  nature  for  injuries  to  personal  property.2  As  in  the  case  of 
injury  to  other  classes  of  personal  property,  persons  injured  in  their  property 
by  collision  are  entitled  to  full  indemnity  for  their  loss.3  It  is  the  actual 
damage  sustained  by  the  party  at  the  time  and  place  of  the  injury  that  is 
recoverable.4  Recovery  should  be  confined  to  such  injuries  as  are  the  imme- 
diate and  direct  consequences  of  the  wrongful  act.5  Remote  and  merely 
consequential  damages  are  not  recoverable.6 

Punitive  Damages.  — ■  In  proceedings  in  rem  against  the  vessel  in  fault, 
exemplary  or  punitive  damages  cannot  be  allowed,  though  the  injury  was 
caused  by  the  wilful  misconduct  or  gross  negligence  of  the  persons  in  charge 
of  the  vessel  causing  the  injury.7  The  actual  wrongdoers  in  a  maritime  tres- 
pass may,  however,  be  held  liable  for  punitive  damages.8  But  the  owners  of 
the  vessel  cannot  be  held  liable  for  punitive  damages,9  unless  the  wrongdoing 
of  those  in  charge  can  be  attributed  to  them  by  reason  of  their  participation 
in  or  knowledge  of  and  acquiescence  in  the  wrongful  act.10 

Augmentation  of  Loss  in  Efforts  to  Save  Injured  Vessel.  —  A  fruitless  attempt  to  save 
the  injured  vessel,  made  in  good  faith,  and,  so  far  as  appears,  with  good  judg- 
ment, taking  into  consideration  the  circumstances  of  the  situation  and  con- 
dition of  the  injured  vessel,  though  resulting  in  the  augmentation  of  the  loss, 
does  not  exonerate  the  vessel  in  fault  from  liability  for  the  added  injuries  and 
expense  so  incurred.11  But  for  the  additional  injuries  caused  by  the  subse- 
quent negligence  or  mismanagement  of  the  person  in  charge  of  the  injured 
vessel,  the  vessel  in  fault  cannot  be  held  liable,  but  only  for  such  as  would 
have  been  sustained  if  the  subsequent  conduct  of  the  persons  in  charge  of  the 
injured  vessel  had  been  prudent  and  skilful.12 

Burden  of  Proof  and  Presumption.  —  The  general  burden  of  proof  is  on  the  libel- 


1.  The  Cayuga,  14  Wall.  (U.  S.)  270.  And 
see  infra,  this  title,  Limitation  of  Vessel  Own- 
er's Liability. 

2.  Principles  Applicable  to  Other  Personal  Prop- 
erty Apply. —  The  Baltimore,  8  Wall.  (U.  S.) 
377;  The  Cayuga,  14  Wall.  (U.  S.)  270.  See 
generally  the  title  Damages,  vol.  8,  p.  537. 

Meaning  of  Term  "  Damages "  in  Stipulation 
for  Release.  —  See  Heard  v.  Holman,  19  C.  B. 
N.  S.  r,  115  E.  C.  L.  1. 

3.  Indemnification  the  Cardinal  Principle.  — 
The  Baltimore,  8  Wall.  (U.  S.)  377,  and  notes 
infra,  this  section ;  The  Matchless,  10  Jur. 
1017;  New  Haven  Steam-Boat,  etc.,  Co.  v. 
Vanderbilt,  16  Conn.  420;  Bussy  v.  Donaldson, 
4  Dall.  (Pa.)  206. 

4.  Actual  Damages  Recoverable.  —  Myers  v. 
Perry,  1  La.  Ann.  372  ;  The  Steamboat  Narra- 
gansett,  Olc.  Adm.  246,  17  Fed.  Cas.  No.  10,019. 

Disparity  in  Value  of  Currency.  —  Cramer  v. 
Allen,  5  Blatchf.  (U.  S.)  248,  6  Fed.  Cas.  No. 
3,3*6- 

5.  Direct    and    Immediate    Consequences.  — 

Myers  v.  Perry,  1  La.  Ann.  372  ;  The  Morning 
Star,  4  Biss.  (U.  S.)  62,  17  Fed.  Cas.  No. 
9,817. 

Where  the  vessel  which  has  been  injured  by 
the  fault  of  another  is  in  0  sinking  condition, 
and  while  endeavoring  to  reach  a  place  of  safety 
is  further  injured  by  the  fault  of  another  vessel, 
the  latter  is  not  liable  for  damages,  where  all  of 
the  injuries  ultimately  sustained  would  have 
inevitably  resulted  from  the  first  collision.  The 


Propeller  C.  F.  Starin,  10  Ben.  (U.  S.)  494,  5 
Fed.  Cas.  No.  2,565. 

6.  Remote  and  Consequential  Damages.  —  The 
Steamboat  Narragansett,  Olc.  Adm.  246,  17  Fed. 
Cas.  No.  10,019. 

Expenses  of  Identifying  Colliding  Vessel.  — 
The  Dimitri  Donskoi,  60  Fed.  Rep.  ill. 

7.  Punitive  Damages.  —  The  William  H. 
Bailey,  103  Fed.  Rep.  799. 

Inhuman  Refusal  to  Extend  Aid  to  Injured 
Vessel.  —  Saunders  v.  The  Hanover,  21  Fed. 
Cas.  No.  12,374.  But  see  The  Celt,  3  Hag. 
Adm.  321,  in  which  the  vessel  not  in  fault  was 
mulcted  for  the  costs  and  expenses  of  the  suit, 
because  of  the  master's  refusal  to  render  aid 
after  injury,  and  inhuman  treatment  of  the  crew. 

8.  The  Amiable  Nancy,  3  Wheat.  (U.  S.)  546 ; 
Barque  "  Yankee  "  v.  Gallagher,  McAll.  (U.  S.) 
467,  30  Fed.  Cas.  No.  18,124;  Smyrna,  etc., 
Steamboat  Co.  v.  Whilldin,  4  Harr.  (Del.)  228. 
See  also  title  Exemplary  Damages,  vol.  12,  p. 
13- 

9.  Liability  of  Owners  for  Punitive  Damages.  — 

The  Amiable  Nancy,  3  Wheat.  (U.  S.)  546. 

10.  Ralston  v.  The  Steamboat  State  Rights, 
Crabbe  (U.  S.)  22,  20  Fed.  Cas.  No.  11,540. 

11.  Augmentation  of  Loss  in  Effort  to  Save.  — 
The  Steamboat  Narragansett,  Olc.  Adm.  246,  17 
Fed.  Cas.  No.  10,019;  The  Nellie,  2  Lowell  (U. 
S.)  494,  18  Fed.  Cas.  No.  10,096. 

12.  Effect  of  Negligence.—  The  Nellie,  2  Lowell 
(U.  S.)  494,  18  Fed.  Cas.  No.  10,096;  Gilkey  v. 
The  Beta,  44  Fed.  Rep.  389 ;  The  Reba,  22  Fed. 
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ant  to  establish  not  only  injury,  but  that  the  injury  for  which  damages  are 
claimed  arose  proximately  from  the  collision;1  there  is,  however,  in  the 
absence  of  other  evidence,  where  the  injured  vessel  is  lost,  a  prima  facie  pre- 
sumption that  the  loss  was  due  to  the  injury,  rather  than  the  subsequent  mis- 
management or  want  of  skill  on  the  part  of  those  in  charge  of  the  vessel.3 
Such  presumption  may,  of  course,  be  rebutted  by  proof  of  the  circumstances.3 
If  a  portion  only  of  the  injury  is  clearly  attributable  to  the  vessel  in  fault, 
and  that  portion  cannot  be  distinguished  from  the  rest,  the  wrongdoer  is 
responsible  for  the  whole.4  So,  too,  where  the  injured  vessel  is  placed  in  an 
exposed  condition  or  situation  by  reason  of  the  fault  of  another,  the  latter  is 
liable  for  further  injuries  sustained  by  reason  of  the  exposed  condition  and 
situation.5 

Effect  of  Fraudulent  and  Excessive  Claim. — The  intention  and  attempt  of  the 
libelants  to  practice  a  fraud  upon  the  vessel  in  fault  by  claiming  an  excessive 
amount  for  the  repairs  made  do  not  preclude  a  recovery  for  the  real  value  of 
the  labor  and  materials  expended  in  making  the  repairs.6 

Measure  of  Damages.  —  It  is  not  within  the  power  of  the  state,  nor  within  the 
power  of  any  board  or  body  exercising  authority  from  the  state,  to  prescribe 
what  rule  of  damages  shall  be  applied  in  a  court  of  admiralty  in  an  action 
growing  out  of  a  collision.7  While  the  broad  general  principles  on  which  the 
courts  proceed  in  awarding  damages  in  collision  cases  are  clear  and  beyond 
controversy,  the  courts  themselves  have  recognized  the  fact  that  no  rule  for 
the  measurement  of  damages  in  all  cases  can  be  formulated,  and  that  the 
application  even  of  acknowledged  principles  is  at  times  a  matter  of  much 
difficulty,  due  to  the  variety  of  facts  presented  by  the  adjudications.8 

b.  Amount  Recoverable  as  Affected  by  Degree  of  Negligence 
—  (i)  Rules  Stated.  —  The  amount  of  damages  recoverable  by  persons  injured 
in  their  persons  or  property  by  a  collision,  viewed  from  the  standpoint  of  the 
degree  of  negligence  on  their  own  part  which  contributed  thereto,  may  be 
classified  under  four  possible  classes:  first,  when  the  collision  was  solely  due 
to  the  fault  of  the  injured  person  or  of  those  whose  negligence  is  imputable  to 
him,  in  which  case  the  injured  party  must  bear  the  loss;9  second,  when  it  was 
caused  solely  by  the  fault  of  the  vessel  libeled,  in  which  case  the  injured  party 
is  entitled  to  complete  indemnification  for  his  losses;10  third,  when  it  happens 

Rep.  546;  H.  M.  S.  Flying  Fish,  2  Moo.  P.  C.  lumbus,  8  Ben.  (U.  S.)  510,  5  Fed.  Cas.  No. 

C.  N.  S.  77,  Brown  &  L.  436,  34  L.  J.  Adm.  113  ;  2,706. 

The   Baltimore,   8   Wall.    (U.   S.)    377;    The  6.  Fraudulent  and  Excessive  Claim.  —  Crane 

Thomas  P.  Way,  28  Fed.  Rep.  526;  The  Eolides,  v.  The  Samson,  6  Fed.  Cas.  No.  3,357.  Compare 

3  Hag.  Adm.  367  ;  Gilooley  v.  Pennsylvania  R.  The  Sylvan  Grove,  29  Fed.  Rep.  336. 

Co.,  10  Fed.  Cas.  No.  5,448  b;  The  Transfer  7.  Power  of  State  to  Prescribe  Kule  of  Damages 

No.  8,  88  Fed.  Rep.  551.    Sec  also  The  Albert  — Thus  where  a  rule  of  a  state  board  of  harbor 

H.  Ellis,  (C.  C.  A.)  107  Fed.  Rep.  303.  commissioners  prescribes  that  "  vessels,  while 

1.  Burden  of  Proof. —  Gilkey  v.  Beta,  44  Fed.  lying  across  the  end  of  any  pier  or  wharf,  will 
Rep.  389;  The  Maryland,  14  Fed.  Rep.  367.  be  responsible  for  any  and  all  damage  to  them- 

2.  Presumption  that  Injury  Due  to  Collision.  —  selves  or  to  any  other  vessel  while  occupying 
The  Mellona,  3  W.  Rob.  7  ;  Ross  v.  The  Henri  that  position,"  a  vessel  so  lying  when  injured  by 
IV.,  13  Quebec  379;  The  Pensher,  Swabey  21  •  ;  the  fault  of  another  can  recover  for  all  injuries 
The  Gladiator,  (C.  C.  A.)  79  Fed.  Rep.  445,  50  sustained,  where  so  lying  was  not  otherwise 
U.  S.  App.  11.  See  also  The  Glaucus,  1  Lowell  prohibited,  since  the  rule  does  not  prohibit  ves- 
(U.  S.)  366,  10  Fed.  Cas.  No.  5,478.  sels  from  occupying  such  position.    The  Nettie 

3.  Gilkey  v.  The  Beta,  44  Fed.  Rep.  389 ;  The  Sundberg,  100  Fed.  Rep.  886.  See  also  The 
Gladiator,  (C.  C.  A.)  79  Fed.  Rep.  445.  Steamboat  New  York  v.  Rea,  18  How.  (U.  S.) 

4.  The  Fgyptian,  10  L.  T.  N.  S.  910.  223. 

5.  Injuries  Resulting  from  Exposed  Condition. —  8.  H.  M.  S.  Inflexible,  Swabey  200. 

The  Pensher.  Swabey  an;  The  "City  of  Lin-  9.  Fault  of  Person  Injured.  —  The  Celt,  3  Hag. 

coin,  15  P.  D.  15,  59  L.  J.  Adm.  t,  62  L.  T.  N.  Adm.  321  ;  The  Atlas,  93  U.  S.  302;  The  Wood- 

S.  49,  6  Asp.  M.  Cas.  475.  rop-Sims,  2  Dods.  83  ;  Reeves  v.  The  Ship  Con- 
Inability  of  Injured  Vessel  to  Outride  a  Storm, —  stitution.  Gilp.  (U.  S.)  579,  20  Fed.  Cas.  No. 

The  Leland,  19  Fed.  Rep.  771.  11,659;  Smyrna,  etc..  Steamboat  Co.  v.  Whill- 

Injury  to  Sunken  Vessel  from  Passing  Ships.  —  din,  4  Harr.  (Del.)  228;  The  Amanda  Powell, 

The  Steamer  Oler,  2  Hughes  (U.  S.)  12,  18  Fed.  14  Fed.  Rep.  486. 

Cas.  No.  10,485;  The  Schooner  Christopher  Co-  10.  Fault  of  Vessel  Libeled.  —  The  Woodrop- 
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under  such  circumstances  that  blame  therefor  cannot  be  imputed  to  any  per- 
son, in  which  case  the  loss  must  be  borne  by  the  party  on  whom  it  happens  to 
fall;1  fourth,  when  the  collision  is  due  to  the  concurring  fault  of  both  vessels, 
in  which  case  the  aggregate  of  the  resulting  losses,  in  case  the  action  is  in 
admiralty,  are  equally  divided  between  them  so  far  as  they  are  able  to  respond.2 


Sims,  2  Dods.  83  :  The  Atlas,  93  U.  S.  302 ; 
Reeves  v.  The  Ship  Constitution,  Gilp.  (U.  S.) 
579,  20  Fed.  Cas.  No.  11,659;  Brickell  v.  Frisby, 
2  Rob.  (La.)  204.  See  also  notes  infra,  this 
section. 

1.  Inevitable  Accident  —  England.  —  The 
Woodrop-Sims,  2  Dods.  83  ;  The  Shannon,  1  W. 
Rob.  463  ;  The  Catherine  of  Dover,  2  Hag.  Adm. 
145  ;  The  Itinerant,  2  W.  Rob.  236. 

United  Stales.  —  The  Atlas,  93  U.  S.  302; 
The  Morning  Light,  2  Wall.  (U.  S.)  550;  Reeves 
v.  The  Constitution,  Gilp.  (U.  S.)  579,  20  Fed. 
Cas.  No.  11,659;  Stainback  v.  Rae,  14  How.  (U. 
S.)  532;  The  Grace  Girdler,  7  Wall.  (U.  S.) 
196;  The  Eliza  and  Abby,  Blatchf.  &  H.  Adm. 
435,  8  Fed.  Cas.  No.  4,349  ;  The  Moxey,  Abb. 
Adm.  73,  17  Fed.  Cas.  No.  9,894;  The  Nautilus, 
1  Ware  (U.  S.)  529,  17  Fed.  Cas.  No.  10,058; 
Ward  v.  The  Brig  Fashion,  Newb.  Adm.  8,  29 
Fed.  Cas.  No.  17,154;  Jerome  v.  The  Floating 
Dock,  3  Hughes  (U.  S.)  508,  13  Fed.  Cas.  No. 
7.291  ;  The  Worthington,  19  Fed.  Rep.  836. 

Delazvare.  —  Smyrna,  etc.,  Steamboat  Co.  v. 
Whilldin,  4  Harr.  (Del.)  228. 

Kentucky.  —  Broadwell  v.  Swigert,  7  B.  Mon. 
(Ky.)  39,  45  Am.  Dec.  47. 

Louisiana.  —  Virginia  Marine  Ins.  Co.  v.  Mil- 
laudon,  11  La.  115;  Brickell  v.  Frisby,  2  Rob. 
(La.)  205  ;  Myers  v.  Perry,  1  La.  Ann.  372 ; 
Edgwell  v.  Barataria,  etc.,  Canal  Co.,  6  La.  Ann. 
425. 

Ohio.  —  Boyce  v.  The  Steamboat  Empress,  1 
Ohio  Dec.  (Reprint)  173,  3  West  L.  J.  174. 
Texas.  —  The  Brig  Veruna  v.  Clark,  1  Tex. 

30. 

But  see  The  Scioto,  2  Ware  (U.  S.)  360,  21 
Fed.  Cas.  No.  12,508,  and  The  David  Dows,  16 
Fed.  Rep.  154,  in  which  are  to  be  found  dicta 
•  to  the  effect  that  in  such  case  the  damages 
should  be  divided. 

Collision  Between  Vessels  Running  in  Thick  Fog. 
—  The  Sylph,  4  Blatchf.  (U.  S.)  24,  23  Fed. 
Cas.  No.  13,711,  followed  in  The  Joseph  W. 
Gould,  19  Fed.  Rep.  785. 

Common-law  Rule.  —  Such  is  the  rule  in  ac- 
tions to  recover  for  a  maritime  tort  instituted 
in  courts,  proceeding  according  to  the  course  of 
the  common  law.  Lack  v.  Seward,  4  C.  &  P. 
106,  19  E.  C.  L.  2g8. 

Voluntary  Sacrifice  to  Diminish  Injury.  — 
Beane  v.  The  Schooner  Mayurka,  2  Curt.  (U.  S.) 
72,  2  Fed.  Cas.  No.  1,175. 

Inevitable  Accident  Defined.  —  See  supra,  this 
title,  General  Rules  Affecting  Liability  for  In- 
juries by  Vessels. 

2.  Mutual  Fault  —  England.  —  The  Woodrop- 
Sims,  2  Dods.  85  ;  The  Washington,  5  Jur. 
1067;  Hay  v.  Le  Neve,  2  Shaw  Sc.  App.  395; 
The  Linda,  4  Jur.  N.  S.  146,  6  W.  R.  196;  The 
Seringapatam,  3  W.  Rob.  38  ;  China  Merchants 
Steam  Nav.  Co.  v.  Bignold,  7  App.  Cas.  512; 
Cayzer  v.  Carron  Co.,  9  App.  Cas.  873  ;  The  Ship 
Immaganda  Sara  Clasina,  8  Moo.  P.  C.  75; 
The  Independence,  14  Moo.  P.  C.  103,  Lush. 
270,  4  L.  T.  N.  S.  503,  9  W.  R.  582;  The  Hi- 


bernia,  31  L.  T.  N.  S.  805  ;  The  Scotia,  63  L.  T. 
N.  S.  324,  6  Asp.  M.  Cas.  541  ;  The  Ship 
Friends,  4  Moo.  P.  C.  314. 

United  States.  —  The  Schooner  Catharine  v. 
Dickinson,  17  How.  (U.  S.)  170;  The  Atlas,  93 
U.  S.  302;  The  Connecticut,  103  U.  S.  710; 
The  Max  Morris,  137  U.  S.  1  ;  The  J.  S.  Neil, 
8  Fed.  Rep.  713  ;  The  Ant,  10  Fed.  Rep.  294; 
Memphis,  etc.,  Packet  Co.  v.  H.  C.  Yaeger 
Transp.  Co.,  10  Fed.  Rep.  395  ;  The  Monticello, 
15  Fed.  Rep.  474;  The  David  Dows,  16  Fed. 
Rep.  154;  The  B.  &  C,  18  Fed.  Rep.  543  ;  The 
S.  B.  Hume,  24  Fed.  Rep.  296  ;  The  Oneida,  84 
Fed.  Rep.  716;  The  Chattahoochee,  74  Fed.  Rep. 
899,  affirmed  173  U.  S.  540;  The  Paoli,  (C.  C. 
A.)  92  Fed.  Rep.  944;  The  Providence,  (C.  C. 
A.)  98  Fed.  Rep. '137  ;  The  Ernest  A.  Hamill, 
100  Fed.  Rep.  509;  The  Hansom  H.  Keyes,  107 
Fed.  Rep.  537  ;  Allen  v.  Mackay,  1  Sprague  (N. 
S.)  219,  1  Fed.  Cas.  No.  228 ;  Cannon  v.  The 
Steamer  Potomac,  3  Woods  (U.  S.)  158,  5  Fed. 
Cas.  No.  2,386  ;  Haney  v.  The  Louisiana,  6  Am. 
L.  Reg.  422,  1 1  Fed.  Cas.  No.  6,020 ;  The  Ma- 
genta, 2  Abb.  (U.  S.)  495,  16  Fed.  Cas.  No. 
8,946  ;  Lenox  v.  Winisimmet  Co.,  1  Sprague 
(U.  S.)  160,  15  Fed.  Cas.  No.  8,248;  O'Neil  v. 
Sears,  2  Sprague  (N.  S.)  52,  18  Fed.  Cas.  No. 
10,530;  The  Phcenix,  3  Blatchf.  (U.  S.)  273,  19 
Fed.  Cas.  No.  11,111;  The  Scioto,  2  Ware  (U. 
S.)  360,  21  Fed.  Cas.  No.  12,508;  Reeves  v.  The 
Ship  Constitution,  Gilp.  (U.  S.)  579,  20  Fed. 
Cas.  No.  11,659;  The  Brig  Rival,  1  Sprague  (U. 
S.)  128,  20  Fed.  Cas.  No.  11,867;  Swift  v. 
Brownell,  Holmes  (U.  S.)  467,  23  Fed.  Cas.  No. 
13,695;  Chamberlain  v.  Ward,  21  How.  (U.  S.) 
548 ;  The  Gray  Eagle,  9  Wall.  (U.  S.  505  ;  The 
Ariadne,  13  Wall.  (U.  S.)  475;  The  Continental, 
14  Wall.  (U.  S.)  345- 

Washington. —  Puget  Sound  Commercial  Co. 
v.  The  Barkentine  C.  L.  Taylor,  2  Wash.  Ter. 
93  ;  Meigs  v.  The  Steamship  Northerner,  1 
Wash.  Ter.  78.  See  also  The  Oneida,  84  Fed. 
Rep.  716. 

But  the  Canadian  courts  of  admiralty,  where 
the  collision  occurs  in  American  waters,  enforce 
the  admiralty  rule.  Where  both  vessels  are  in 
fault  and  no  cross-bill  is  filed  the  libelant  can 
recover  only  one-half  of  the  damages  sustained. 
Wineman  v.  The  Ship  Hiawatha,  7  Can.  Exch. 
446. 

Canadian  Statute  Modifying  Admiralty  Rule.  — 

The  Eliza  Keith,  3  Quebec  143  ;  The  Arabian, 
12  L.  C.  Rep.  238. 

English  Statute  —  Merchant  Shipping  Act.  — 
The  Aurora,  Lush.  327. 

When  Fault  of  One  of  the  Vessels  that  of  Her 
Compulsory  Pilot,  —  The  Montreal,  17  Jur.  538; 
The  Hector,  8  P.  D.  218,  52  L.  J.  Adm.  51,  48 
L.  T.  N.  S.  890,  31  W.  R.  881,  s  Asp.  M.  Cas. 
iot-c.  a.  See  also  The  Demetrius,  L.  R.  3  A.  & 
E.  523. 

Where  Three  Vessels  Concur  in  Producing  In- 
jury. —  Where  a  tug,  her  tow,  and  a  propeller 
colliding  with  the  tow  were  each  held  in  fault, 
the  loss  was  divided  among  the  three.  The 
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inscrutable  Fault.  —  Though  not  strictly  a  question  of  the  degree  of  negli- 
gence, it  is  deemed  not  inappropriate  to  discuss  under  this  caption  those  cases 
in  which  it  is  apparent  that  an  error  in  navigation  has  been  committed  by  one 
or  the  other  of  the  colliding  vessels,  but  in  which  the  court,  because  of  the  con- 
flict in  the  evidence  or  for  other  reasons,  is  not  able  to  charge  such  negligence 
to  either  vessel.  In  such  case  the  better  rule  is  that  the  loss  must  lie  where  it 
falls,  or,  in  other  words,  the  plaintiff  must  establish  his  case  by  a  preponder- 
ance of  the  evidence.1  In  some  jurisdictions,  and  in  the  countries  of  conti- 
nental Europe,  it  has  been  the  practice  to  divide  the  loss  as  in  case  of  mutual 
fault.2 

Wilful  and  Intentional  Fault  of  Both  Vessels.  —  So  when  the  collision  is  caused  by 
the  wilful  and  intentional  misconduct  of  both  vessels  the  owners  of  each  must 
bear  their  own  loss.3 

(2)  Mutual  Fault  —  (a)  Admiralty  and  Common-law  Rules  Distinguished.  —  The  rule 
followed  in  courts  of  admiralty  of  dividing  the  losses  when  both  vessels  are  in 
fault  does  not  obtain  in  courts  proceeding  according  to  the  course  of  the  com- 
mon law;  hence,  in  actions  instituted  in  the  latter  forum  a  person  whose  neg- 
ligence caused  the  collision  or  to  whom  the  negligence  of  others  causing  the 
collision  can  be  imputed  can  recover  nothing  for  losses  sustained  thereby.4 
This  rule  applies  in  such  courts  irrespective  of  whether  the  proceeding  is  in 
personam  against  the  owner  of  the  vessel  alleged  to  be  in  fault  or  in  rem 
against  the  alleged  offending  vessel  under  state  statutes.5 


Brothers,  2  Biss.  (U.  S.)  104,  4  Fed.  Cas.  No. 
1,969,  affirmed  1  Chicago  Leg.  N.  73,  16  Fed. 
Cas.  No.  9,322.  Compare  The  Englishman, 
(1894)  P.  239.  See  also  Donnell  v.  Boston 
Towboat  Co.,  (C.  C.  A.)  89  Fed.  Rep.  757. 

Where  Two  Barges  Entangled,  and,  Practically 
One  Mass,  drifted  upon  an  anchored  vessel,  which 
made  no  effort  to  avoid  the  damage  subsequently 
found  to  have  been  sustained  by  her,  the  an- 
chored vessel  should  pay  one-half  the  damage, 
and  the  other  half  should  be  divided  between 
the  two  barges.    The  Anerly,  58  Fed.  Rep.  794. 

Bight  of  Vessel  Held  Mutually  in  Fault  to  De- 
duction of  Amount  Recovered  from  Third  Vessel. 

—  The  Morgengry,  81  L.  T.  N.  S.  417. 

1.  Inscrutable  Fault  —  No  Recovery. — The 
Catherine  of  Dover,  2  Hag.  Adm.  145  ;  The  Maid 
of  Aukland,  6  Notes  Cas.  (Eng.)  .-.40  ;  The  Worth- 
ington,  19  Fed.  Rep.  836;  The  Schooner  Breeze, 
6  Ben.  (U.  S.)  14;  The  Schooner  Summit,  2 
Curt.  (U.  S.)  150;  '1  he  Bark  Kallisto,  2  Hughes 
(U.  S.)  128,  14  Fed.  Cas.  No.  7,600.  See  also 
The  City  of  London,  Swabey  300 ;  The  Grace 
Girdler,  7  Wall.  (U.  S.)  196;  The  Cherokee,  15 
Fed.  Rep.  119. 

2.  Division  of  Loss.  —  The  Scioto,  2  Ware  (U. 
S.)  360,  21  Fed.  Cas.  No.  12,508;  The  David 
Dows,  16  Fed.  Rep.  154;  The  John  Henry,  3 
Ware  (U.  S.)  264,  13  Fed.  Cas.  No.  7,350.  See 
also  The  Nautilus,  1  Ware  (U.  S.)  529,  17  Fed. 
Cas.  No.  10,058. 

Continental  Rule.  —  The  Worthington,  19  Fed. 
Rep.  836;  The  Comet,  1  Abb.  (U.  S.)  451. 
American  Dicta  in  Support  of  Continental  Rule. 

—  Lucas  v.  The  Steamboat  Thomas  Swann, 
Newb.  Adm.  158  ;  The  Comet,  1  Abb.  (U.  S.)  451. 

3.  Intentional  Misconduct  of  Both  Vessels.  — 
Tha  R.  L.  Maybey,  4  Blatchf.  (U.  S.)  88,  20 
Fed.  Cas.  No.  11,870. 

4.  No  Recovery  at  Common  Law  in  Case  of  Mu- 
tual Fault  —  England.  —  Tuff  v.  Warm  an,  5 
Jur.  N.  S.  222,  affirming  2  C.  B.  N.  S.  740,  89 
E.  C.  L.  740;  Sills  v.  Brown,  9  C.  &  P.  601,  38 

25  C.  of  L. — 65 


E.  C.  L.  245  ;  Vennall  v.  Garner,  3  Tyrw.  85  ; 
Lack  v.  Seward,  4  C.  &  P.  106,  19  E.  C.  L.  298; 
Dowell  v.  General  Steam  Nav.  Co.,  5  El.  &  Bl. 
I9S,  85  E.  C.  L.  195. 

Canada.  —  Bowen  v.  Ewart,  2  U.  C.  C.  P.  542. 
United  States.  —  Atlee  v.  Union  Packet  Co., 
21  Wall.  (U.  S.)  389;  Belden  v.  Chase,  150  U. 
S.  691  ;  St.  Louis,  etc.,  Transp.  Co.  v.  U.  S.,  33 
Ct.  CI.  266. 

Alabama.  —  Steamboat  Farmer  v.  McCraw,  26 
Ala.  189,  62  Am.  Dec.  718. 

Arkansas.  —  Duggins  v.  Watson,  15  Ark.  118, 
■60  Am.  Dec.  560. 

California.  —  Kelly  v.  Cunningham,  1  Cal.  365. 
Connecticut. —  New  Haven  Steam-Boat,  etc., 
Co.  v.  Vanderbilt,  16  Conn.  420. 

Kentucky.  —  Broadwell  v.  Swigert,  7  B.  Mon. 
(Ky.)  39,  45  Am.  Dec.  47. 

Louisiana.  —  Myers  v.  Perry,  1  La.  Ann.  372  ; 
Murphy  v.  Diamond,  3  La.  Ann.  441  ;  Carlisle 
v.  Holton,  3  La.  Ann.  48,  48  Am.  Dec.  440 ; 
Kellogg  v.  Steamboat  T.  D.  Hine,  19  La.  Ann. 
304.  Compare  Brickell  v.  Frisby,  2  Rob.  (La.) 
204. 

Maine.  —  Lord  v.  Hazeltine,  67  Me.  399; 
Sawyer  v.  Eastern  Steamboat  Co.,  46  Me.  400, 
74  Am.  Dec.  463. 

Missouri.  —  Galena,  etc.,  Packet  Co.  v.  Van- 
dergrift,  34  Mo.  55. 

New  York.  —  New  York  Harbor  Towboat  Co. 
v.  New  York,  etc.,  R.  Co.,  148  N.  Y.  574;  Rath- 
bun  v.  Payne,  19  Wend.  (N.  Y.)  399;  Crarg  v. 
Marshall,  1  E.  D.  Smith  (N.  Y.)  530.  See  also 
Barnes  v.  Cole,  21  Wend.  (N.  Y.)  188. 

Ohio.  —  Boyce  V.  The  Steamboat  Empress,  1 
Ohio  Dec.  (Reprint)  173,  3  West.  L.  J.  174. 

Virginia.  —  Union  Steamship  Co.  v.  Notting- 
ham, 17  Gratt.  (Va.)  115,  gi  Am.  Dec.  378.  ' 

See  also  the  title  Contributory  Nf.gmgence, 
vol.  7,  p.  368. 

5.  Contributory  Negligence  Precludes  Recovery 
in  Proceeding  In  Rem.  —  Steamboat  Farmer  v. 
McCraw,  26  Ala.  189,  62  Am.  Dec.  718. 
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(b)  Disparity  in  Degrees  of  Negligence.  —  The  admiralty  rule  that  where  both 
vessels  are  in  fault  the  damages  must  be  divided  is  applicable  only  when  both 
vessels  were  in  fault  at  the  time  and  in  the  acts  which  produced  the  injuries 
complained  of  and  when  such  faults  were  not  egregiously  unequal.1  It  is  not 
necessary,  in  order  to  have  the  damages  divided,  that  the  fault  of  each  vessel 
should  have  contributed  to  the  production  of  the  collision,  provided  the 
mutual  fault  concurred  in  producing  the  injury. a  The  mere  fact  that  one 
vessel  was  more  in  fault  than  the  other  does  not  authorize  an  apportionment 
of  the  damages  in  accordance  with  the  degrees  of  negligence  respectively 
attributable  to  the  vessels,  but  they  must  be  equally  divided.3  On  the  other 
hand,  where,  one  of  the  vessels  has  been  grossly  in  fault  she  will  not  be  allowed 
to  recover  one-half  of  her  damages,  when  the  libelant,  or  have  her  responsi- 
bility limited  to  one-half  when  respondent,  merely  because  the  other  vessel 
has  been  guilty  of  a  slight  departure  from  the  rules  of  navigation.4  But  a 
fault  is  not  to  be  deemed  a  slight  fault  so  as  to  preclude  a  division  of 
damages  when  but  for  its  commission  no  collision  would  have  occurred.5 

(c)  Methods  of  Computing  Amount  Recoverable.  —  Where  a  collision  occurs  by  the 
fault  of  two  vessels  resulting  in  injury  to  only  one  of  them,  the  injured  vessel 
can  recover  from  the  other  one-half  the  damages  sustained.6  When  both 
vessels  are  injured,  the  damages  of  each  are  to  be  ascertained,  and  the  one 
suffering  the  greater  loss  is  entitled  to  recover  from  the  other  one-half  of  the 
difference  between  their  respective  losses.7  Where  one  of  the  vessels  is  lost, 
the  owners  thereof  cannot  recover  one-half  the  value  thereof  without  deduction 
of  the  loss  sustained  by  the  other  vessel  on  the  ground  that  the  loss  of  the 
vessel  discharges  the  liability  of  the  owners  under  the  act  limiting  their 
liability.8 

Necessity  of  Pleading  Damages.  —  Though  not  expressly  decided  by  the  Supreme 
Court  of  the  United  States,  it  would  seem  that  where  a  vessel  is  sued  by  the 
owner  of  another,  who  alleges  that  his  injuries  were  sustained  by  reason  of 
the  negligence  of  the  vessel  sued,  the  owners  of  the  latter,  in  order  to  have 
the  above-stated  rule  applied  in  the  computation  of  the  damages  in  case 
it  was  found  that  both  were  in  fault,  should  either  by  cross-libel  or  answer 
allege  that  it  has  sustained  injuries  as  a  result  of  the  collision,  since  in  the 

1.  Rule  Applicable  Only  When  Mutual  Negli-  Rep.  395  ;  The  Mary  Ida,  20  Fed.  Rep.  741. 
gence  Concurs  to  Produce  Injury.  —  Ralston  v.  4.  Slight  Fault  on  Part  of  Respondent.  —  The 

The  Steamboat  State  Rights,  Crabbe  (U.  S.)  22,  Great    Republic,  23   Wall.    (U.   S.)    20 ;  The 

20  Fed.  Cas.  No.  11,540.  Sunnyside,  Brown  Adm.  227,  23  Fed.  Cas.  No. 

2.  Improper  Catting  of  Anchor. —The  Margaret,  13,620,  reversed  91  U.  S.  208,  on  the  ground 
6  P.  D.  76,  50  L.  J.  Adm.  67,  44  L.  T.  N.  S.  291,  that  the  evidence  showed  the  libeled  vessel  to 
29  W.  R.  533.  Compare  The  Monte  Rosa,  1893  have  been  grossly  in  fault.  See  also  The 
P.  23.  Athabasca,  45  Fed.  Rep.  655 ;  Ward  v.  The 

Maintaining    Improper    Speed  in  Anchorage  Schooner  M.  Dousman,  6  McLean  (U.  S.)  231, 

Ground.  —  Ruckman  v.  The  Five  Boys,  20  Fed.  29  Fed.  Cas.  No.  17,153. 

Cas.  No.  12,107.  Presumptions  and  Burden  of  Proof  as  to  Mutual 

Defective  Condition  of  Injured  Vessel  as  Contribu-  Fault.  —  The  John  H.  Starin,  113  Fed.  Rep. 

tory  Fault. — The  Reba,  22  Fed.  Rep.  546.    See  419;  The  Livingston,  (C.  C.  A.)  113  Fed.  Rep. 

also  General  Rules  Affecting  Liability  for  In-  879;  The  Northern  Queen,  117  Fed.  Rep.  906. 

juries  by  Vessels — Weakness  of  Vessel.  See  also  The  Oregon,  158  U.  S.  203;  The  Ger- 

Common-law  Rule.  —  In  courts  proceeding  ac-  trude,  (CCA.)  118  Fed.  Rep.  130. 

cording  to  the  course  of  the  common  law,  if  the  5.  The  North  Star,  62  Fed.  Rep.  71,  22  U.  S. 

negligence   of  the   plaintiff  substantially  con-  App.  242. 

tributed  to  the  occurrence  of  the  collision,  the  6.  Where    Only  One  Vessel   Injured. — The 

plaintiff  can  recover  nothing  though  the  negli-  Monarch,  1  W.  Rob.  21  ;  The  Schooner  Kolon, 

gence  of  the  defendant  enhanced  the  quantum  9  Ben.   (U.  S.)   197,  14  Fed.  Cas.  No.  7,923; 

of  the  resulting  injury.    Sills  v.  Brown,  9  C.  &  The  Sapphire.  18  Wall.  (U.  S.)  51. 

P.  601,  38  E.  C.  L.  245.  7.  Where  Both  Vessels  Are  Injured.  —  Chap- 

'3.  Damages  Not  Apportionable  in  Accordance  man  v.  Royal  Netherlands  Steam  Nav.  Co.,  4 

With  Negligence. — The  Atlas,  93  U.  S.  302;  P.  D.  157;  The  North  Star,  106  U.  S.  17;  The 

Cannon  v.  The  Steamer  Potomac,  3  Woods  (U.  Manitoba,  122  U.  S.  97;  The  Oregon,  45  Fed. 

S.)   158,  5  Fed.  Cas.  No.  2,386;  Jacobsen  v.  Rep.  62.    See  also  De  Vaux  v.  Salvador,  4  Ad. 

Dalles,  etc.,  Nav.  Co.,  106  Fed.  Rep.  428.    But  &  El.  420,  31  E.  C.  L.  104. 

see  The  Victory,  25  U.  S.  App.  271,  68  Fed.  8.  The  North  Star,  106  U.  S.  17. 
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absence  of  such  allegations  no  evidence  of  the  quantum  of  damages  could  be 
given,  and  in  such  case  the  libelant  would  recover  one-half  the  damages  sus- 
tained by  it,  rather  than,  granting  that  the  libelant  sustained  the  greater  dam- 
age, one-half  of  the  difference  between  their  respective  losses.1  In  England 
the  rule  stated  is  applied  only  in  case  there  are  cross-libels,  the  court  granting 
a  monition  in  favor  of  the  party  who  has  sustained  the  greater  damage  for  the 
balance  necessary  to  make  the  burden  even.2 

(d)  Services  by  One  Vessel  in  Fault  to  Other  Vessel.  —  When  in  a  collision  due  to 
mutual  fault  one  of  the  vessels  is  lost,  the  owner  of  the  surviving  vessel  should 
receive  allowance,  in  the  computation  of  his  damages,  for  the  necessary 
expenses  incurred  by  him  in  rescuing,  caring  for,  and  returning  to  their  home 
port  the  officers  and  crew  of  the  vessel  lost,3  or  in  rendering  services  to  the 
vessel  in  case  it  is  merely  injured.4  There  is  no  legal  obligation  on  the  part 
of  either  vessel  in  such  case  to  render  services  to  the  other,  and  the  amount 
which  it  is  entitled  to  have  included  as  an  item  of  its  damage  for  such  services 
must  be  estimated  on  a  basis  of  quantum  meruit,  and  not  on  a  salvage  basis.5 

(e)  Injury  to  Innocent  Vessel  by  Mutual  Fault  of  Two  Others  —  aa.  Where  Only  One 
Vessel  Libeled.  — Where  by  reason  of  the  mutual  fault  of  two  vessels  a  third 
vessel  which  is  free  from  fault  is  injured,  the  owner  of  the  injured  vessel  may 
sue  either  or  both  of  such  vessels  so  in  fault,  and  in  case  he  proceeds  against 
only  one,  he  can  recover  the  full  amount  of  his  damages  from  her.6 

Subrogation  of  Vessel  Libeled  to  Rights  of  Libelant.  —  Under  Admiralty  Rule  59,  the 
owner  of  the  vessel  sued  may  implead  the  other  vessel  in  fault,  so  as  to  com- 
pel it  to  bear  its  share  of  the  loss ;  but  if  at  the  time  of  the  libel  by  the  injured 
vessel  the  other  vessel  in  fault  is  without  the  jurisdiction,  so  that  the  vessel 
proceeded  against  cannot  avail  itself  of  the  benefits  of  Rule  59,  the  latter  is 
subrogated  to  the  rights  of  the  injured  vessel  and  may  subsequently  maintain 
a  separate  libel  to  compel  the  other  vessel  in  fault  to  contribute  its  share  of 
the  damages,  which  the  vessel  originally  proceeded  against  had  been  com- 
pelled to  pay.7  The  right  to  such  contribution  by  the  vessel  paying  the 
damage  is  based  on  the  doctrine  of  its  subrogation  to  the  rights  of  the  injured 
pirty,  and  not  on  any  right  to  contribution  between  joint  tortfeasors;  hence, 
where  in  the  libel  by  the  paying  vessel  to  compel  contribution  by  the  other 
vessel  alleged  to  have  been  in  fault  it  appears  that  the  circumstances  of  the 
collision  were  such  that  the  injured  vessel  could  not  have  recovered  against 
the  vessel  from  which  contribution  is  sought,  the  party  who  seeks  contribution 
can  recover  nothing.  The  party  from  whom  contribution  is  sought  is  not 
bound  by  the  decree  in  the  original  libel,  and  hence  may  show  such  facts.** 

bb.  Where  Both  Vessels  in  Fault  Are  Before  Court.  —  In  the  American  courts 
of  admiralty  the  rule  is  that  when  two  vessels,  by  their  mutual  fault,  injure  a 
third  vessel  which  is  not  in  fault,  and  both  vessels  are  sued,  each  of  the  vessels 
in  fault  should  be  held  liable  for  one-half  the  damages  sustained  by  the  inno- 
cent vessel,  so  far  as  one-half  of  the  aggregate  is  recoverable  against  each,  and 


1.  Necessity    of    Pleading    Damages. — The 

Sapphire,  18  Wall.  (U.  S.)  51.  See  also  The 
New  York,  (C.  C.  A.)  108  Fed.  Rep.  102.  Com- 
pare The  North  Star,  106  U.  S.  17. 

2.  English  Practice.  —  The  Stoomvaart  Maat- 
schappy  Nederland  v.  Peninsular,  etc.,  Steam 
.Nav.  Co.,  7  App.  Cas.  795  ;  Chapman  v.  Royal 
Netherlands  Steam  Nav.  Co.,  4  P.  D.  157.  See 
also  The  Seringapatam,  3  W.  Rob.  38;  The 
Calypso,  Swabey  >8. 

3.  Expense  of  Caring  for  Crew  as  Item  of  Dam- 
ages.—  Leonard  v.  Whitwill,  rg  Fed.  Rep.  547. 

4.  Expense  of  Towing  Injured  Vessel.  —  The 
Mary  Patten,  2  Lowell  (U.  S.)  196,  16  Fed. 
Cas.  No.  9,223. 


5.  The  Mary  Patten,  2  Lowell  (U.  S.)  196, 
16  Fed.  Cas.  No.  9,223.  See  also  The  Capella, 
L.  R.  1  A.  &  E.  356. 

6.  The  Atlas,  93  U.  S.  302 ;  The  Juniata,  93 
U.  S.  337.  See  also  The  Mariska,  (C.  C.  A.) 
107  Fed.  Rep.  989;  The  Franconia,  16  Fed.  Rep. 
1  19. 

7.  Right  to  Compel  Contribution.  —  The  Ma- 
riska, (C.  C.  A.)  107  Fed.  Rep.  98g,  reversing 
100  Fed.  Rep.  500.  But  see  Brush  v.  The  Plain- 
field,  2  N.  J.  L.  J.  331,  4  Fed.  Cas.  No.  2.058. 

8.  Right  One  of  Subrogation  and  Not  Contribu- 
tion. —  The  Argus,  71  Fed.  Rep.  897.  And  see 
the  titles  Contribution  and  Exoneration,  vol. 
7.  p.  364  ;  Suhrogation. 
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any  deficiency  not  recoverable  from  one  may  be  recovered  from  the  other, 
even  though  beyond  its  moiety.1 

English  Courts  of  Admiralty  follow  the  common-law  rule,  even  when  both  vessels 
in  fault  are  before  the  court,  and  instead  of  apportioning  the  liability  between 
the  joint  tortfeasors,  so  far  as  it  is  recoverable,  permit  the  injured  person  to 
recover  his  damages  in  full  from  either  or  both  of  the  defendants.* 

(f)  Where  Faults  of  Three  Vessels  Concur  in  Injury.  —  Where  a  vessel  is  injured  by 
reason  of  the  concurring  fault  of  itself  and  two  others,  the  damages  should  be 
apportioned,  one-third  to  each.3 

c.  Loss  of  or  Injury  to  Vessel — (i)  Total  Loss  —  (a)  what  constitutes. 
—  Where  a  vessel,  by  reason  of  the  fault  of  another,  is  sunk  in  deep  water, 
and  it  is  probable  that  the  cost  of  raising  and  repairing  it  will  exceed  its  value 
at  the  time  of  the  collision,  the  owner  is  warranted  in  abandoning  the  wreck 
and  claiming  damages  as  for  a  total  loss.4  Of  course,  the  converse  of  this 
proposition  is  true,  and  the  owner  cannot  recover  for  a  total  loss  where  it 
appears  probable  that  the  vessel  can  be  raised  and  repaired  for  a  sum  less  than 
her  value.5  The  doctrine  of  the  abandonment  of  the  injured  vessel  to  the 
party  causing  the  injury  has  no  application  in  such  a  case,  but  the  injured 
party  must  use  all  reasonable  measures  to  minimize  the  injury  caused  by  the 
collision.6  But  where  there  has  been  a  recovery  as  for  a  total  loss,  the  title 
to  the  injured  vessel  is  remitted  to  the  owners  of  the  vessel  in  fault.7 

Abandonment  of  Injured  Vessel.  —  Where  the  master  of  an  injured  vessel,  in  good 
faith  and  under  a  reasonable  apprehension  that  to  remain  on  the  vessel  in  an 
attempt  to  save  it  would  imperil  the  lives  of  his  crew,  abandons  the  ship,  the 
owners  can  recover  as  for  a  total  loss,  though  possibly  had  there  been  no 
abandonment  the  vessel  could  have  been  saved 8  or  the  loss  diminished.9 
The  officers  and  crew  are  bound,  however,  to  show  ordinary  courage  and 
nautical  skill  in  endeavoring  to  save  the  injured  vessel.10  For  injuries  which 
would  have  been  prevented  but  for  an  improper  abandonment,  the  vessel  in 
fault  is  not  liable.11 

1.  American  Rule.  —  The  Alabama,  92  U.  S.  5.  Where  Vessel  Might  Be  Saved.  —  The  Balti- 

695  ;  The  Steam-Tug  Virginia  Ehrman,  97  U.  S.  more,  8  Wall.  (U.  S.)  377  ;  The  Thomas  P.  Way, 

309;  The  Civilta,  103  U.  S.  699;  The  Sterling,  28  Fed.  Rep.  526;  The  Ernest  A.  Hamill,  100 

106  U.  S.  .647;  The  City  of  Hartford,  97  U.  S.  Fed.  Rep.  509;  The  Steamboat  New-Jersey,  01c. 

323,  reversing  n  Blatchf.  (U.  S.)  290,  5  Fed.  Adm.  444,  18  Fed.  Cas.  No.  10,162;  The  Cam- 

Cas.  No.  2,753  ;  The  Job  T.  Wilson,  84  Fed.  Rep.  bridge,  2  Lowell  (U.  S.)  21,  4  Fed.  Cas.  No. 

204;  The  Mariska,  (C.  C.  A.)  107  Fed.  Rep.  2,334. 

989;  The  Monitor,  3  Biss.  (U.  S.)  24,  17  Fed.  6.  The  Steamboat  New-Jersey,  Olc.  Adm.  444, 

Cas.  No.  9,711.  18  Fed.  Cas.  No.  10,162;  The  Propeller  Galatea, 

2.  The  Avon,  (1891)  P.  7.  But  see  The  6  Ben.  (U.  S.)  259,  9  Fed.  Cas.  No.  5.185;  The 
Frankland,  84  L.  T.  N.  S.  395.  Sam  Gaty,  5  Biss.  (U.  S.)  190,  21  Fed.  Cas.  No. 

3.  Where  Faults  of  Three  Vessels  Concur  in  In-  12,276.  See  also  the  title  Abandonment  and 
jury.  —  The  S.  A.  McCaulley,  116  Fed.  Rep.  Total  Loss,  vol.  1,  p.  4. 

107.  7.  Title  to  Injured  Vessel  After  Eecovery  for 

4.  Where  Vessel  Is  Sunk  in  Deep  Water.  —  The  Total  Loss. — The  Falcon,  19  Wall.  (U.  S.)  75- 
Columbus,  3  W.  Rob.  158;  La  Normandie,  14  8.   Abandonment  of  Injured  Vessel.  —  The 

U.  S.  App.  655;  The  Havilah,  1  U.  S.  App.  138;  Lindsay,  I.  R.  1   Eq.  259;  The  Blenheim,  1 

The  Falcon,  19  Wall.  (U.  S.)  75;  The  Bristol,  Spinks.  285;  The  Colorado,  Brown  Adm.  393, 

10  Blatchf.  (U.  S.)  537;  The  Franconia,  16  Fed.  6  Fed.  Cas.  No.  3,028;  The  Rebecca,  Blatchf.  & 

Rep.  149;  Banks  v.  The  Metropolis,  2  Fed.  Cas.  H.  Adm.  347,  20  Fed.  Cas.  No.  11,618;  Swift  v. 

No.  962;  Burton  v.  The  Commander  in  Chief,  Brownell,  Holmes  (U.  S.)  467,  23  Fed.  Cas.  No. 

4  Fed.  Cas.  No.  2,216;  Clarke  v.  The  Steamer  13,695,  affirming  The  Ontario,  2  Lowell  (U.  S.) 

Fashion,  2  Wall.  Jr.  (C.  C.)  339,  5  Fed.  Cas.  40,  18  Fed.  Cas.  No.  10,543.    See  also  The 

No.  2,851.    See  also  The   Steamer  Metis,   5  Glaucus,  1  Lowell  (U.  S.)  366,  10  Fed.  Cas.  No. 

Ben.  (U.  S.)  203,  17  Fed.  Cas.  No.  9,500;  The  S,4"8. 

Cambridge,  2  Lowell  (U.  S.)  21,  4  Fed.  Cas.  9.  Pope  v.  U.  S.,  34  Ct.  CI.  361  ;  Crowel  V. 

No.  2,334.  The  Bark  Radam,  2  Cliff.  (U.  S.)  551.  6"  Fed. 

Presumption  of  Total  Loss  from  Sinking  in  Open  Cas.  No.  3,442.    See  also  Sherman  v.  Fream,  30 

Sea  or  Deep  Water.  —  The  Falcon,  19  Wall.  (U.  Barb.  (N.  Y.)  478. 

S.)  75-    See  also  The  Columbus,  3  W.  Rob.  158;  10.  The  Thuringia,  26  L.  T.  N.  S.  446,  41  L. 

Johanssen      The  Bark  F.loina,  4  Fed.  Rep.  573.  J.  Adm.  44. 

Admission  that  Vessel  Is  Total  Loss  as  Evidence  11.  The  Hansa,  58  L.  T.  N.  S.  530,  6  Asp.  M. 

Thereof.  —  Dowdall  v.  Pennsylvania  R.  Co.,  13  Cas.  268;  The  Thuringia,  26  L.  T.  N.  S.  446,  41 

Blatchf.  (U.  S.)  403,  7  Fed.  Cas.  No.  4,038.  L.  J.  Adm.  44. 
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(b)  Value  as  Measure  of  Damages.  —  In  case  of  the  total  loss  of  a  vessel  the 
measure  of  damages  is  the  value  of  the  vessel  in  its  condition  just  prior  to 
the  collision.1  Its  value  is  to  be  measured  by  its  market  value,2  and  not 
by  the  price  for  which  the  owners  would  have  been  willing  to  sell  it.3  The 
party  in  fault  cannot  reduce  the  amount  recoverable  by  showing  that  the  lost 
vessel  was  worth  intrinsically  less  than  its  market  value  has  been  shown  to 
be.4  Obviously,  where  the  lost  vessel,  because  of  its  character  and  the  pur- 
poses for  which  it  is  used,  is  of  a  class  which  are  rarely  bought  and  sold,  and  so 
cannot  be  said  to  have  a  market  value,  some  other  criterion  must  be  resorted  to 
to  determine  its  value.5  So,  too,  where  there  is  such  stagnation  in  the  market 
that  there  are  no  actual  sales  which  would  furnish  proper  data  or  any  criterion 
for  the  determination  of  the  actual  market  value,  such  other  methods  of 
estimating  the  value  may  be  resorted  to.6 

Place  at  Which  Market  Value  Fixed.  —  The  authorities  are  conflicting  as  to  the 
place  at  which  the  value  of  the  vessel  is  to  be  ascertained.  Some  of  the  cases 
lay  down  the  rule  that  the  value  of  the  vessel  at  the  port  of  departure  is  to  be 
taken  as  the  measure  of  damages.7  Others  apparently  give  preference  to  evi- 
dence of  the  ship's  value  at  her  port  of  destination,  but  hold  that  in  the 
absence  of  such  evidence  the  value  at  the  port  of  departure  will  be  allowed.8 
Another  case  stated  that  the  vessel's  market  value  at  either  port  may  be 
taken,  but  in  the  absence  of  evidence  of  her  value  at  the  port  of  departure, 
adopted  the  value  at  the  port  of  destination  and  the  port  nearest  to  the  place 
of  loss  as  the  measure  of  damages  in  preference  to  evidence  of  the  value  at  the 
place  of  residence  of  the  owners.9  In  still  another  case  it  was  held  that  where 
a  foreign  vessel  was  lost  in  American  waters,  where  her  market  value  was  low 
by  reason  of  the  American  navigation  laws,  her  value  in  her  home  market 
would  be  taken  as  the  measure  of  damages.10 

(c)  Expense  of  Fruitless  Efforts  to  Save.  —  Where  the  vessel  is  injured  and  sunk 
and  subsequent  investigation  shows  that  she  cannot  be  raised  and  repaired  for 
less  than  her  value,  so  as  to  entitle  the  owner  to  recover  as  for  a  total  loss,  he 
may  recover,  in  addition  to  the  value  of  the  vessel,  the  necessary  expenses, 
incurred  in  good  faith,  of  raising  and  examining  the  vessel  for  the  purpose  of 
ascertaining  whether  she  should  be  repaired  or  abandoned  as  a  total  loss.11 

1.  Measure  of  Damages  in  Case  of  Total  Loss. —        Findings  of  Commissioner  Not  Lightly  Disre- 
The  Maria  and  Elizabeth,  11  Fed.  Rep.  520;      garded. — The  Gertrude,  112  Fed.  Rep.  448. 
The  Ant,  13  Fed.  Rep.  91  ;  The  Leland,  19  Fed.i         3.  The  Laura  Lee,  24  Fed.  Rep.  483. 

Rep.  771  ;  The  City  of  Alexandria,  40  Fed.  Rep.  4.  The  Steamboat  New-Jersey,  Olc.  Adm.  444, 

697;  The  Oneida,  84  Fed.  Rep.  716;  The  Urn-  18  Fed.  Cas.  No.  10,162. 

bria,  166  U.  S.  404;  La  Normandie,  14  U.  S.  5.  Where  Vessel  Has  No  Market  Value. — -La 
App.  655;  The  Bristol,  10  Blalchf.  (U.  S.)  537;  Normandie,  14  U.  S.  App.  655. 
The  Rebecca,  Blatchf.  &  H.  Adm.  347  ;  The  Expensive  Pleasure  Yacht.  —  The  H.  F.  Dim- 
Schooner  Christopher  Columbus,  8  Ben.  (U.  S.)  ock,  (C.  C.  A.)  77  Fed.  Rep.  226.    See  also  The 
510,  s  Fed.  Cas.  No.  2,706.  Gazelle,  33  Fed.  Rep.  301. 

Proof  of   Value. —  The  Albert  Dumois,  177  The  Cost  of  Construction  or  the  Purchase  Price 

U.  S.  240;  The  Colorado,  Brown  Adm.  411,  with  a  deduction  for  depreciation  by  ordinary 

6  Fed.  Cas.  No.  3,029;  The  North  Star,   15  wear  and  age  may  be  resorted  to.    The  Colo- 

Blatchf.  (U.  S.)  532,  18  Fed.  Cas.  No.  10,332;  rada,  Brown  Adm.  411,  6  Fed.  Cas.  No.  3,029; 

Dowdall  v.  Pennsylvania  R.  Co.,  13  Blatchf.  (U.  Leonard  v.  Whitwill.  19  Fed.  Rep.  547.  See 

S.)  403,  7  Fed.  Cas.  No.  4,038.  also  The  Laura  Lee,  24  Fed.  Rep.  481  ;  The  J. 

Duty  of  Libelant  to  Furnish  Best  Accessible  E.  Trudeau,  54  Fed.  Rep.  907. 

Evidence  as  to  Value.  —  The  City  of  New  York,  6.  Stagnation  in  Market.  —  Leonard  v.  Whit- 

23  Fed.  Rep.  616.    .See  also  the  title  Expert  and  will,  [9  Fed.  Rep.  547. 

Opinion  Evidence,  vol.  12,  p.  475.  7.  Port  of  Departure.  —  Allen  v.    Mackay,  1 

2.  Market  Value.  —  The  Clyde,  Swabey  23;  Spraguc  (U.  S.)  219,  1  Fed.  Cas.  No.  228. 
The  Utopia,  16  Fed.  Rep.  507  ;  La  Normandie,  8.  The  Utopia,  16  Fed.  Rep.  507. 

14  U.  S.  App.  655  ;  The  Colorado,  Brown  Adm.  9.   Port   ot    Destination.  —  The  Steamship 

41 1 ,  6  Fed.  Cas.  No.  3,029  ;  The  Steamboat  New-  Pennsylvania.  5  Ben.  (U.  S.)   253.    See  also 

Jersey,  Olc.  Adm.  444,  18  Fed.  Cas.  No.  10,162;  The  Kate,  (1899)  P.  165. 

The  Baltimore.  8  Wall.  (U.  S.)  377.  10.  Home  Port.  —  The  Blenheim,  17  Fed.  Rep. 

Market  Value  Denned.  —  McCloskey   v.    The  608 ;  Guibert  v.  The  British  Ship  George  Bell, 

Achilles,  13  Phila.  (Pa.)  463,  34  Leg.  Int.  (Pa.)  3  Fed.  Rep.  581. 

384,  15  Fed.  Cas.  No.  8,701.    See  also  Market  11.  Cost  of  Raising  and  Examining  Wreck.— 

Value — Market  Price,  vol.  19,  p.  1153.  The  America,  11  Blatchf.  (U.  S.)  485.  1  Fed. 
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So,  too,  the  expense  of  raising  and  removing  the  wreck,  though  known  to  be 
a  total  loss,  is  recoverable  where  the  vessel  is  sunk  in  such  a  place  as  to  make  it 
the  duty  of  the  owners  to  remove  the  wreck,  it  constituting  an  obstruction  to 
navigation.1  The  injury  to  the  vessel  may  be  so  great,  and  the  depth  where 
she  is  sunk  such,  as  to  relieve  the  owner  of  all  obligation  to  make  an  attempt 
to  save  the  wreck,  and  in  such  case  any  expenses  incurred  in  an  unavailing 
attempt  at  salvage  would  not  be  assessable  against  the  injured  vessel.3 
Where,  after  examination,  it  is  ascertained  that  the  raised  wreck  cannot  be 
profitably  repaired,  the  value  of  the  raised  vessel  should  be  deducted  from  the 
cost  of  raising  her.3 

(d)  Cost  of  Survey.  —  Analagous  to  the  allowance  of  damages  for  the  expense 
of  raising  and  examining  the  sunken  vessel,  thoueh  it  be  subsequently  found 
that  the  vessel  cannot  be  repaired,  is  the  allowance  as  an  item  of  damages  of 
the  cost  of  a  survey  made  prior  to  the  repairs,  for  the  purpose  of  determining 
whether  the  vessel  should  be  repaired  or  treated  as  a  total  loss,  and  for  use  in 
the  matter  of  the  adjustment  of  insurance,  if  any.4  Where,  however,  the 
duty  to  repair  rather  than  to  abandon  is  obvious  and  can  be  perceived  with- 
out a  survey,  the  expense  of  a  survey  made  merely  for  the  purpose  of  estimat- 
ing the  cost  of  repairs  is  not  recoverable;5  nor  where  it  appears  that  its  only 
object  was  to  procure  evidence  as  to  the  cause  of  the  injury,  to  be  used  against 
the  party  in  fault.6  The  cost  of  survey  is  recoverable,  irrespective  of  whether 
as  a  result  thereof  it  is  determined  to  repair  the  vessel  or  to  abandon  her  as  a 
total  loss.7  As  to  whether  the  cost  of  a  survey  made  after  repairs  are  completed, 
for  the  purpose  of  giving  the  vessel  a  proper  insurance  rating,  is  recoverable, 
reference  should  be  made  to  a  succeeding  subdivision  of  this  section.8 

(e)  Freight  Earned  at  Time  of  Loss.  —  Where  at  the  time  of  the  infliction  of  the 
injury  causing  the  loss  the  vessel  was  on  a  voyage  and  engaged  in  earning 
freight,  the  owner  is  entitled  to  recover,  in  addition  to  the  value  of  the  vessel, 
the  freight  of  the  particular  voyage  which  the  vessel  had  earned  up  to  the 
time  of  the  loss  and  which  she  was  deprived  of  receiving, by  reason  thereof." 
The  amount  of  such  freight  is  ascertained  by  deducting  from  the  gross  freight 
which  would  have  been  earned  had  the  vessel  completed  the  voyage,  the 

Cas.  No.  285;  The  Mary  Eveline,  14  Blatchf.  In  Sawyer  v.  Oakman,  7  Blatchf.  (U.  S.  290, 
(U.  S.)  497,  16  Fed.  Cas.  No.  9,212;  The  Steam-  Woodruff,  J.,  said:  "  Such  expenses  are  con- 
ship  Nebraska,  3  Ben.  .(U.  S.)  261,  18  Fed.  Cas.  stantly  allowed  as  against  insurers,  and  surely 
No.  10,076;  The  Shady  Side,  17  Blatchf.  (U.  S.)  a  tortfeasor  stands  in  no  more  favorable  posi- 
132,  21  Fed.  Cas.  No.  12,692;  The  Venus,  17  tion.  In  a  just  sense,  they  are  the  consequence 
Fed.  Rep.  925;  The  Havilah.  1  U.  S.  App.  138;  of  the  injury."  See  also  the  title  Marine  In- 
The  Falcon,  19  Wall.  (U.  S.)  75;  The  Oneida,  surance,  vol.  19,  p.  1062. 

84  Fed.  Rep.  716;  A  Scow  Without  A  Name,  8  5.  The  City  of  Chester,  34  Fed.  Rep.  429; 

Ben.  (U.  S.)  181.    See  also  The  Empress  Eu-  The  Golden  Rule,  20  Fed.  Rep.  198. 

genie,  1  Lush.  138.  6.  Sawyer  v.  Oakman,  7  Blatchf.  (U.  S.)  290. 

But  see  The  Leland,  19  Fed.  Rep.  771.    See  7.  See  notes  infra. 

also  Pajewski  v.  Carondelet  Canal,  etc.,  Co.,  11  8.  See  infra,  this  section,  Injuries  Less  than 

Fed.  Rep.  313.  Total  Loss  —  Cost  of  Making  Protest  and  Pro- 

1.  Obstruction  to  Navigation.  —  The  Havilah,  curing  New  Rating  at  Lloyds. 

1  U.  S.  App.  138;  The  Steamship  Nebraska,  3  9.  Freight  Earned  at   Time  of  Loss. — The 

Ben.  (U.  S.)  261,  18  Fed.  Cas.  No.  10,076;  The  Kate,  (1899)  P.  165;  The  Minnie,  26  Fed.  Rep. 

Venus,  1 7  Fed.  Rep.  925.  860  ;  The  Hamilton,  95  Fed.  Rep.  844 ;  In  re 

2.  Banks  v.  The  Metropolis,  2  Fed.  Cas.  No.  Lakeland,  Transp.  Co.,  103  Fed.  Rep.  328;  The 
962.  See  also  supra,  this  subdivision,  What  Umbria,  166  U.  S.  404;  Cunard  Steamship  Co. 
Constitutes.  v.  Fabre,  1    U.  S.  App.  614;  The  Steamship 

3.  The  Mary  Eveline,  14  Blatchf.  (U.  S.)  497,  Aleppo,  7  Ben.  (U.  S.)  120,  1  Fed.  Cas.  No.  158. 
16  Fed.  Cas.  No.  9,212;  The  Shady  Side,  17  See  also  notes  infra,  this  section.  But  see 
Blatchf.  (U.  S.)  132,  21  Fed.  Cas.  No.  12,692.  The  Leland,  19  Fed.  Rep.  771. 

4.  Cost  of  Survey.  —  The  City  of  Chester,  34  Salvage. — Where  at  the  time  of  the  injury 
Fed.  Rep.  429  ;  New  Haven  Steam  Boat  Co.  v.  to  the  libelant's  vessel  she  was  engaged  in  earn- 
Mayor,  36  Fed.  Rep.  716;  The  Alaska,  44  Fed.  ing  salvage,  the  libelant  is  entitled  to  recover  as 
Rep.  498;  The  Bulgaria,  83  Fed.  Rep.  313;  an  item  of  damage  the  amount  of  stipulated 
Sawyer  v.  Oakman,  7  Blatchf.  (U.  S.)  290.  salvage  which,  but  for  the  loss  of  his  vessel,  he 
See  also  The  Switzerland,  67  Fed.  Rep.  would  have  been  entitled  to  receive.  The  Bet- 
617.  sey  Caines,  2  Hag.  Adm.  28. 
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expenses  which  in  the  ordinary  course  of  events  would  have  been  incurred 
after  the  injury  in  completing  the  voyage.1 

No  Allowance  for  Freight  When  Cargo  Belongs  to  Owner.  —  If  the  vessel  at  the  time 
of  the  loss  was  engaged  in  carrying  a  cargo  belonging  to  the  owner  of  the 
vessel,  he  is  not,  in  estimating  his  damages,  entitled  to  recover  as  for  freight 
what  he  would  have  been  entitled  to  if  the  cargo  belonged  to  another,  since 
in  such  case  there  is  no  contract  by  which  such  item  can  be  estimated  and  the 
owner's  compensation  for  the  voyage  is  the  enhanced  value  of  the  cargo  at 
the  port  of  destination,  which  profits,  being  wholly  contingent  and  problematical, 
are  not  recoverable.2 

(f)  Prospective  Profits  from  Use  of  Ship.  —  In  case  of  total  loss  the  owner  cannot, 
in  addition  to  the  value  of  the  vessel,  recover  the  probable  profits  of  a  charter- 
party  which  has  been  entered  into  but  the  performance  of  which  has  not  been 
commenced,3  nor  for  the  profits  which  would  have  accrued  from  the  future 
use  of  the  ship,4  even  in  the  performance  of  an  unexpired  charter-party.5 

(g)  Interest  on  Value  of  Vessel  and  Net  Freight.  —  It  has  been  stated  by  high 
authority  that  the  allowance  of  interest  on  the  value  of  the  vessel,  as  an  ele- 
ment of  damages  in  collision  cases,  is  a  matter  of  discretion,6  and  the  question 
whether  it  ought  or  ought  not  to  be  allowed  depends  upon  the  circumstances 
of  each  case.7  While  it  seems  that  courts  proceeding  according  to  the  course 
of  the  common  law  have  but  recently  allowed  interest  as  damages,  and  even 
now  in  some  jurisdictions  do  not  allow  it  eo  nomine, 8  courts  of  admiralty  have 
quite  uniformly  allowed  it,9  and,  indeed,  in  many  cases  without  its  allowance 
the  injured  party  could  not  be  indemnified.10 

Time  from  Which  Allowed.  —  The  authorities,  in  those  instances  where  interest 
on  the  value  of  the  vessel,  in  addition  to  such  value,  has  been  allowed  as  the 
measure  of  recovery,  are  not  harmonious  as  to  the  time  from  which  the  inter- 


1.  Gross  Freight  Less  Cost  of  Earning  Saved.  — 

The  Canada,  Lush.  586;  The  Kate,  (1899)  P. 
165;  The  Golden  Grove,  13  Fed.  Rep.  674;  The 
Utopia,  16  Fed.  Rep.  507;  The  Minnie,  26  Fed. 
Rep.  860 ;  Egbert  v.  Baltimore,  etc.,  R.  Co.,  2 
Ben.  (U.  S.)  223.  8  Fed.  Cas.  No.  4,305  ;  The 
Bark  Heroine,  1  Ben.  (U.  S.)  226,  12  Fed.  Cas. 
No.  6,416. 

Expenses  Which  Should  Be  Deducted  from  Gross 
Freight.  —  The  whole  amount  of  the  freight 
which  would  have  been  earned  upon  the  inter- 
rupted voyage,  less  the  expenses,  including 
wages,  provisions,  pilotage,  wharfage,  and  any 
other  expense  of  delivering  the  cargo,  which 
would  accrue  at  the  time  of  the  injury,  is  re- 
coverable as  an  item  of  damages.  The  La 
Champagne.  53  Fed.  Rep.  398. 

2.  Where  Cargo  Belongs  to  Owner  of  Vessel.  — 
The  Beatrice  Havener,  50  Fed.  Rep.  232.  Com- 
pare The  Thyatira,  8  P.  D.  155,  in  which  the 
assignees  of  bills  of  lading  of  a  cargo  belonging 
to  the  owners  of  the  vessel  were  allowed  to 
recover  for  an  amount  advanced  to  the  owners 
of  the  cargo  and  indorsed  on  the  bill  of  lading 
as  advanced  freight,  though  strictly  speaking, 
the  cargo  belonging  to  the  owners  of  the  vessel, 
there  was  no  freight. 

3.  Prospective  Profits  of  Charter-party.  —  The 
Umbria,  166  U.  S.  404.  The  George  W.  Roby, 
(C.  C.  A.)  in  Fed.  Rep.  601. 

Allowance  of  Prospective  Profits  of  Charter-party 
as  Element  in  Valuation  of  Vessel.  —  The  Kate, 
(1899)  P-  165. 

Capacity  to  Earn  Bounty. —  Cunard  Steamship 
Co.  v.  Fabre,  1  U.  S.  App.  614. 


4.  Profits  of  Future  Use.  —  The  Columbus,  3 
W.  Rob.  158;  The  Umbria,  166  U.  S.  404;  The 
Amiable  Nancy,  3  Wheat.  (U.  S.)  546;  The  City 
of  Alexandria,  40  Fed.  Rep.  697  ;  The  North 
Star,  44  Fed.  Rep.  492.  Compare  The  Mary 
Steele,  2  Lowell  (U.  S.)  370,  16  Fed.  Cas.  No. 
9,226. 

5.  Where  Performance  of  Charter-party  Com- 
menced.—  The  Hamilton,  95  Fed.  Rep.  844; 
In  re  Lakeland  Transp.  Co.,  103  Fed.  Rep.  328, 
disapproving  The  Freddie  L.  Porter,  8  Fed. 
Rep.  170;  The  Fontana,  (C.  C.  A.)  119  Fed. 
Rep.  853. 

6.  Allowance  of  Interest  a  Matter  of  Discretion. 

—  The  Scotland,  118  U.  S.  507;  The  Albert 
Dumois,  177  U.  S.  240;  The  North  Star,  44 
Fed.  Rep.  492 ;  The  Alaska,  44  Fed.  Rep.  498. 
Compare  The  America,  11  Blatchf.  (U.  S.) 
485,  1  Fed.  Cas.  No.  285.  See  also  the  title 
Interest,  vol.  16,  p.  1027. 

7.  The  Scotland,  118  U.  S.  507. 

8.  Interest  Not  Allowed. —  See  the  title  In- 
terest, vol.  16,  p.  1029. 

9.  Interest  Allowed.  —  The  Umbria,  166  U.S. 
404 ;  The  Amiable  Nancy,  3  Wheat.  (U.  S.) 
546;  The  Kong  Magnus,  (1891)  P.  233;  Bur- 
ton v.  The  Commander  in  Chief,  4  Fed.  Cas. 
No.  2,215.  See  also  The  City  of  Alexandria, 
40  Fed.  Rep.  697  ;  The  George  W.  Roby,  (C.  C. 
A. )   111  Fed.  Rep.  601. 

Aggregate  of  Value  and  Interest  Cannot  Exceed 
Stipulated  Value.  —  The  Ann  Caroline,  2  Wall. 
(U.  S.)  538. 

10.  The  America,  11  Blatchf.  (U.  S.)  485,  1 
Fed.  Cas.  No.  285. 
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est  is  to  be  allowed.  In  the  majority  of  the  cases  interest  from  the  time  of 
the  loss  is  allowed,1  while  in  others  it  is  allowed  only  from  the  time  when, 
but  for  the  injury,  the  vessel  would,  in  the  ordinary  course  of  such  a  voy- 
age, have  arrived  at  her  port  of  destination.2  The  better  rule  would  seem  to 
be  the  allowance  of  interest  from  the  time  of  loss  where  at  the  time  the  vessel 
is  not  earning  freight;  but  where  an  allowance  is  made  for  the  net  freight 
interest  should  be  illowed  only  from  the  time  of  the  probable  termination  of 
the  voyage,  since  by  the  allowance  of  net  freight  the  owner  is  awarded  the 
equivalent  of  the  use  of  the  vessel  up  to  the  time  of  the  termination  of  the 
voyage.3    Interest  on  net  freight  is  allowed  from  such  time.4 

Rate.  —  The  rate  of  interest  allowed  in  the  American  courts  of  admiralty  is 
six  per  cent.,  irrespective  of  the  legal  rate  of  the  state  in  which  the  federal 
court  is  sitting.5 

(b.)  Insurance  as  Affecting  Recovery.  —  The  fact  that  the  owner  of  the  lost  vessel 
has  been  wholly  or  in  part  indemnified  for  the  injury  sustained  by  the  loss  of 
his  vessel,  by  the  recovery  of  insurance,  does  not  affect  the  amount  recovera- 
ble against  the  wrongdoer  or  preclude  the  maintenance  of  the  action  by  the 
owner  of  the  injured  vessel.6  This  rule  applies  to  actions  for  loss  of  or 
injuries  to  the  cargo,7  as  well  as  for  the  recovery  of  damages  for  injuries  to 
the  vessel  not  amounting  to  a  total  loss.8 

(2)  Injuries  Less  than  Total  Loss  —  (a)  in  General.  —  Subject  to  the  limita- 
tion hereinbefore  noticed,9  where  a  vessel  is  injured  through  the  fault  of 
another,  her  owner  is  entitled  to  recover  what  it  would  cost  to  restore  her  to 
as  good  a  condition  as  she  was  in  before  the  collision.10  In  addition  to  the 
expense  of  restoring  the  vessel  to  its  former  condition,  he  is,  broadly  speaking, 
entitled  to  such  remuneration  as  will  place  him  in  the  situation  he  would  have 
been  in  but  for  the  injury.11  But  he  cannot  recover  for  a  loss  resulting  from 
the  extravagance  or  gross  carelessness  of  those  in  charge  of  the  injured  vessel.12 

Manner  of  Making  Repairs.  —  The  owner  of  the  injured  vessel  is  entitled  to  have 
her  repaired  in  such  a  way  as  will  not  leave  her  essentially  depreciated  in  her 
market  value  or  inferior  to  her  former  condition  for  practical  use;  but  where 

1.  Time  from  Which  Interest  Allowed.  —  The  17  How.  (U.  S.)  152.    See  also  Newell  v.  Nor- 

Steamship  Aleppo,  7  Ben.  (U.  S.)  120,  1  Fed.  ton.  3  Wall.  (U.  S.)  257;  Morrison  v.  Bar- 
Cas.  No.   158;   Egbert  v.   Baltimore,   etc.,   R.  tolomeo,  5  Sc.  Sess.  Cas.  (3d  ser.)  848. 
Co.,  2  Ben.  (U.  S.)  223,  8  Fed.  Cas.  No.  4,305;  7.  The  Thyatira,  8  P.  D.  155. 
Guibert  v.  The  British  Ship  George  Bell,  3  Fed.  8.  The  Yeager,  20  Fed.  Rep.  653  ;  The  Steam- 
Rep.    581  ;    The    Leland,    19    Fed.    Rep.   771  ;  Tug  Uncle  Abe,  9  Ben.  (U.  S.)  502,  24  Fed. 
Cunard  Steamship  Co.  v.  Fabre,  1  U.  S.  App.  Cas.  No.  14,334. 

614.  9.  See  supra,  this  section,  6.  a.  In  General. 

2.  Probable  Time  of  Arrival  at  Port  of  Destina-  10.  Restitutio  in  Integrum  the  Rule.  —  The 
tion.  —  Allen  7'.  Mackay.  1  Sprague  (U.  S.)  Pactolus,  Swabey  173;  H.  M.  S.  Inflexible, 
219,  1  Fed.  Cas.  No.  228;  The  City  of  Alex-  Swabey  200;  The  Iron  Master,  Swabey  441; 
andria,  40  Fed.  Rep.  697.  Clarke  v.  The  Steamer  Fashion,  2  Wall.  Jr. 

3.  The  Kate.  (1899)  P.  165.  (C.  C.)  339,  5  Fed.  Cas.  No.  2,851;  The  Steam- 

4.  Interest  on  Net  Freight  from  Time  of  Probable  boat  New-Jersey,  Olc.  Adm.  444,  18  Fed.  Cas. 
Termination.  —  The  Canada,  Lush.  586;  The  No.  10,162;  The  Baltimore.  8  Wall.  (U.  S.) 
Baltimore.  8  Wall.  (U.  S.)  377.  But  see  Egbert  377;  The  Cayuga.  14  Wall.  (U.  S.)  270;  The 
v.  Baltimore,  etc.,  R.  Co.,  2  Ben.  (U.  S.)  223,  Jas.  A.  Dumont,  34  Fed.  Rep.  428;  The  Belgen- 
where  interest  on  net  freight  was  allowed  from  land,  36  Fed.  Rep.  504;  Smyrna,  etc.,  Steam- 
the  time  of  collision.  boat  Co.  v.  Whilldin,  4  Harr.  (Del.)  228;  and 

5.  Rate.  —  The  Oregon,   89   Fed.  Rep.  520;  notes  infra,  this  section. 

The  Steamship  Aleppo,  7  Ben.  (U.  S.)  120.  1  11.  The  Rhode  Island,   Abb.  Adm.  100,  20 

Fed.  Cas.  No.  158;  Dyer  v.  National  Steam  Fed.  Cas.  No.  11,740a;  The  City  of  Peking  v. 

Nav.  Co.,  14  Blatchf.  (U.  S.)  483,  8  Fed.  Cas.  The  Compagnie  des  Messageries  Maritimes,  15 

No.  4,225  ;  The  Mary  Eveline,  14  Blatchf.  (U.  App.  Cas.  438. 

S.)  497,  16  Fed.  Cas.  No.  9,212.  12.  Gilooley  v.  Pennsylvania  R.  Co.,  10  Fed. 

6.  Insurance  as  Affecting  Recovery.  —  Yates  v.  Cas.  No.  5.448b. 

Whyte,  4  Bing.  N.  Cas.  272,  33  E.  C.  L.  349 ;  Adoption  of  Unnecessarily  Expensive  Methods. 

Hovey  v.  The  Sarah  E.  Brown,  12  Fed.  Cas.  — The  Steamer  Russia,  4  Ben.  (U.  S.)  572,  21 

No.  6,744  ;  The  Steamer  Metis,  5  Ben.  (U.  S.)  Fed.  Cas.  No.  12,169. 

203,  17  Fed.  Cas.  No.  9,500;  The  Atlas,  93  U.  Duty  to  Accept  Lowest  Responsible  Bid  or  Offer. 

S.  302;  The  Propeller  Monticello  v.  Mollison,  — The  M.  Kalbfleisch,  59  Fed.  Rep.  198. 
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the  injury  can  be  perfectly  repaired  for  practical  purposes  at  slight  expense, 
but  cannot  be  replaced  in  exactly  the  same  condition  as  before  the  injury 
except  by  taking  out  and  replacing  good  work  and  material  at  considerable 
expense,  the  court  will  allow  the  expenses  of  the  latter  method  only  on 
plain  and  certain  proof  that  the  value  of  the  vessel  would  otherwise  be 
materially  lessened.1 

(b)  Amount  Recoverable  Cannot  Exceed  Value  of  Vessel.  —  The  owner  of  the  injured 
vessel  cannot  recover  as  damages  an  amount  in  excess  of  her  value  before  the 
injury,  where,  before  the  restoration  is  commenced,  it  is  obvious  that  the  cost 
thereof,  together  with  a  reasonable  allowance  to  the  owner  for  loss  of  use 
of  the  vessel  during  the  time  she  is  being  repaired,  will  aggregate  an  amount 
in  excess  of  her  value.  In  such  case  nothing  but  the  original  value  with  net 
pending  freight  and  interest  should  be  allowed.2  On  the  other  hand,  where 
the  owner,  acting  in  good  faith  and  with  the  care  and  prudence  which  prudent 
men  exercise  in  the  conduct  of  their  own  affairs,  deems  it  best  to  raise  and 
repair  the  injured  vessel  in  the  honest  belief  that  something  of  value  will  be 
saved  thereby,  he  can  recover  the  cost  of  so  doing,  together  with  a  reasonable 
allowance  for  the  loss  of  the  use  of  the  vessel,  though  it  would  have  been  a 
saving  to  the  party  in  fault  to  have  treated  her  as  a  total  loss.3  It  does 
not  necessarily  follow  from  the  fact  that  in  the  end  the  cost  of  repairs 
exceeded  the  value  of  the  vessel  that  it  was  imprudent  to  attempt  the 
restoration.4 

(c)  Items  for  Which  Recovery  Allowed  —  aa.  Expense  of  Raising  and  Repairing  — 
(aa)  statement  of  Ruk.  —  When  the  injured  vessel  is  capable  of  being  restored  to 
her  condition  before  the  injury,  the  reasonable  and  necessary  cost  of  raising 
her  in  case  she  is  sunk,  and  of  making  repairs  necessary  for  such  restoration,  is 
recoverable  as  an  item  of  damages.5  This  rule  is  not  affected  by  the  fact  that 
the  owner  of  the  injured  vessel  sold  her  as  a  wreck,  and  the  raising  and  repair- 


1.  Manner  of  Making  Repairs.  —  The   J.  T. 

Easton,  24  Fed.  Rep.  95.  See  also  The  Monitor, 
3  Biss.  (U.  S.)  24,  17  Fed.  Cas.  No.  9,711  ;  The 
A.  R.  Gray,  12  Fed.  Rep.  206. 

2.  Amount  Recoverable  Cannot  Exceed  Value 
of  Vessel.  —  The  Empress  Eugenie,  Lush.  138; 
A  Scow  Without  a  Name,  8  Ben.  (U.  S.)  181, 
21  Fed.  Cas.  No.  12,555;  The  Bristol,  10 
Blatchf.  (U.  S.)  537;  The  Shady  Side,  17 
Blatchf.  (U.  S.)  182,  21  Fed.  Cas.  No.  12,692; 
The  Rabboni,  53  Fed.  Rep.  952.  See  also  The 
Cambridge,  2  Lowell  (U.  S.)  21,  4  Fed.  Cas. 
No.  2,334;  The  Steamer  Vicksburg,  3  Ben.  (U. 
S.)  298,  28  Fed.  Cas.  No.  16,932.  See  also 
supra,  this  section,  Total  Loss  —  What  Consti- 
tutes. 

3.  Recovery  in  Excess  of  Value. —  The  Glaucus, 
1  Lowell  (U.  S.)  366,  10  Fed.  Cas.  No.  5,478; 
The  Bristol,  10  Blatchf.  (U.  S.)  537. 

4.  A  Scow  Without  a  Name,  8  Ben.  (U.  S.) 
181.  21  Fed.  Cas.  No.  12,555. 

But  in  such  case  the  libelant  is  bound  to 
show  that  he  exercised  good  faith  and  reason- 
able prudence  and  good  judgment  in  attempt- 
ing a  restoration  rather  than  treating  the 
-vessel  as  a  total  loss.  The  Venus,  17  Fed.  Rep. 
925. 

5.  Expense  of  Raising  and  Repairing. — H.  M.  S. 
Inflexible,  Swabey  200 ;  The  Granite  State,  3 
Wall.  (U.  S.)  310;  The  Baltimore,  8  Wall.  (U. 
S.)  377;  The  Cayuga.  14  Wall.  (U.  S.)  270; 
The  Schooner  Catharine  v.  Dickinson,  17  How. 
(U.  S.)  170;  The  Bristol,  10  Blatchf.  (U.  S.) 
537 ;  The  Joseph  Nixon  v.  The  Steam-Tug 
George  Lysle,  2  Fed.  Rep.  259 ;  Crowel  v.  The 


Bark  Radama,  2  Cliff.  (U.  S.)  551,  6  Fed.  Cas. 
No.  3,442 ;  Halderman  v.  Beckwith,  4  McLean 
(U.  S.)  286,  11  Fed.  Cas.  No.  5,907;  Munch  v. 
The  Sucker  State,  4  Chicago  Leg.  N.  201,  17 
Fed.  Cas.  No.  9,921  ;  The  Steamboat  Narra- 
gansett,  Olc.  Adm.  246,  17  Fed.  Cas.  No.  10,019; 
The  Sam  Gaty,  5  Biss.  (U.  S.)  190,  21  Fed. 
Cas.  No.  12,276;  Cummins  v.  Spruance,  4  Harr. 
(Del.)  315;  Atchison  v.  Steamboat  Dr.  Frank- 
lin, 14  Mo.  63;  Leech  v.  The  Steamboat  Miner, 
1  Phila.  (Pa.)  144,  8  Leg.  Int.  (Pa.)  14.  See 
also  Seabrook  v.  Raft  Railroad  Cross-Ties,  40 
Fed.  Rep.  596 ;  Comerford  v.  The  Melvina,  43 
Fed.  Rep.  77;  Minor  v.  Steamboat  Picayune,  13 
La.  Ann.  564. 

Readjustment  of  Compass.  —  Where  it  was  a 
reasonable  precaution  to  have  the  compass  of 
an  injured  iron  vessel  readjusted  after  the 
placing  of  a  number  of  new  iron  plates  therein 
for  the  purpose  of  making  the  repairs,  the  cost 
of  so  doing  is  properly  recoverable  as  an  item 
of  damages,  but  a  general  overhauling  of  the 
compass  not  being  rendered  necessary  by  the 
collision,  the  expense  of  so  doing  is  not  re- 
coverable.   The  Belgenland,  36  Fed.  Rep.  504. 

Recovery  Limited  to  Actual  Expenditures.  — 
The  Fannie  Tuthill,  17  Fed.  Rep.  87. 

"  If  the  libelants  show  that  they  acted  in 
good  faith,  that  no  more  was  done  than  was 
necessary  to  put  their  vessel  in  as  good  con- 
dition as  she  was  before  the  collision,  and 
that  the  prices  paid  were  reasonable,  they  have 
made  out  their  case."  Per  Waite.  Circuit  Jus- 
tice, in  Weeks  v.  New  Orleans,  29  Fed.  Cas. 
No.  17,353a.  affirmed  106  U.  S.  13. 
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ing  were  done  by  the  purchaser.1  Cost  of  repairing  is  not,  however,  the  sole 
criterion  of  the  damages;  the  actual  damages  properly  proved  may  be 
recovered  though  the  vessel  never  be  repaired,2  or  the  repairs  be  not  made 
before  the  commencement  of  the  action.3  If  the  repairs  made  do  not  restore 
the  vessel  to  as  good  condition  as  she  was  in  before  the  injury,  the  owner  can 
recover,  in  addition  to  the  amount  expended  for  repairs,  such  additional 
amount  as  would  have  been  required  to  have  placed  her  in  the  condition  she 
was  in  before  the  injury.4 

(66)  interest  on  Cost  of  Repairs.  — While  the  allowance  of  interest  on  the  cost  of 
repairs  is  a  matter  of  discretion,5  it  is  the  usual  practice  to  allow  interest  at 
the  rate  of  six  per  cent,  per  annum  6  from  the  time  such  cost  is  actually  paid.' 
Delay  on  the  part  of  the  libelant  in  bringing  the  cause  to  trial  is  not  a  suffi- 
cient reason  for  denying  interest,  since  the  respondent  could  have  moved  the 
trial  at  any  time.8 

(cc)  Additional  Allowance  for  Permanent  Depreciation,  —  Where  it  is  impossible  to 

make  such  repairs  as  will  completely  restore  the  vessel  to  her  former  condition, 
an  allowance  may  be  made  to  the  owner  for  permanent  depreciation  in  value.9 
But  to  entitle  him  to  recover  for  such  item  the  evidence  must  be  clear  and 
satisfactory  that  the  repairs  have  not  restored  the  vessel  to  as  good  condition 
as  she  was  in  before  the  injury.10  The  mere  fact  that  there  is  a  prejudice 
against  the  purchase  of  a  vessel  which  has  been  injured  and  repaired,  when  in 
fact  the  former  intrinsic  value  has  been  restored,  is  too  uncertain  and  variable 
a  basis  for  the  award  of  damages.11  Nor  can  damages  be  allowed  on  the  mere 
conjecture  that  when  the  vessel  becomes  older  she  will  show  injuries  other 
than  those  which  have  been  repaired.12 


1.  Rule  as  Affected  by  Sale  Before  Repairs.  — 

The  M.  M.  Caleb,  io  Blatchf.  (U.  S.)  467,  17 
Fed.  Cas.  No.  9,683  ;  The  La  Champagne,  53 
Fed.  Rep.  398  ;  The  Steamboat  Empire  State,  2 
Ben.  (U.  S.)  178,  8  Fed.  Cas.  No.  4,473- 

Estimate  of  Cost  of  Repairs  Where  Wreck  Sold 
Before  Repair.  —  The  Steamboat  Rhode  Island, 
8  Ben.  (U.  S.)  38,  20  Fed.  Cas.  No.  11,741. 

2.  Damages  Recoverable  Though  Repairs  Not 
Made.  —  The  Henry  M.  Clark,  22  Fed.  Rep. 
752 ;  The  City  of  Chester,  27  Fed.  Rep.  399 ; 
The  Favorita,  8  Blatchf.  (U.  S.)  539,  8  Fed. 
Cas.  No.  4,695. 

3.  The  Rhode  Island,  Abb.  Adm.  100,  20  Fed. 
Cas.  No.  11,740a. 

4.  The  Favorita,  8  Blatchf.  (U.  S.)  539,  8 
Fed.  Cas.  No.  4,695. 

Insufficient  Repair  by  Party  in  Fault.  —  The 
Steam-Tug  Uncle  Abe,  9  Ben.  (U.  S.)  502,  24 
Fed.  Cas.  No.  14,334. 

5.  Allowance  of  Interest  on  Cost  of  Repairs.  — 
The  Alaska,  44  Fed.  Rep.  498.  See  also  The 
Mary  Doane,  2  Lowell  (U.  S.)  428,  16  Fed. 
Cas.  No.  9,205. 

"  No  interest  is  allowed,  as  the  proof  shows 
respondents  to  have  been  at  all  times  willing 
to  pay  the  actual  damage."  The  Monitor,  3 
Biss.  (U.  S.)  24,  17  Fed.  Cas.  No.  9,711.  See 
also  supra,  this  subsection,  c.  1.  (g)  Interest  on 
Value  of  Vessel  and  Net  Freight. 

6.  The  Alaska,  44  Fed.  Rep.  498  ;  The  Steam- 
ship Aleppo,  7  Ben.  (U.  S.l  120,  1  Fed.  Cas. 
No.  158;  The  Steam  Ferry-Boat  Baltic,  3  Ben. 
(U.  S.)  19s,  2  Fed.  Cas.  No.  824  ;  The  John  H. 
Starin,  116  Fed.  Rep.  433. 

7.  Time  from  Which  Allowed.  —  The  Hebe,  2 
W.  Rob.  530 ;  Greenwood  v.  The  Fletcher,  42 
Fed.  Rep.  504 ;  North  Shore  Staten  Island 
Ferry  Co.  v.  The  Huguenots,  18  Fed.  Cas.  No. 
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10,330.  Compare  The  Morning  Star,  4  Biss. 
(U.  S.)  62,  17  Fed.  Cas.  No.  9,817;  Fitch  v. 
Livingston,  4  Sandf.  (N.  Y.)  492. 

In  Cases  of  Mutual  Fault,  the  amount,  pro- 
portion, and  extent  of  which  must  of  necessity 
be  determined  by  judicial  proceedings,  interest 
cannot  be  charged  for  the  period  covered  by 
such  proceedings  ;  it  cannot  be  allowed  except 
from  the  date  of  the  final  decree.  The  Itasca, 
117  Fed.  Rep.  885. 

8.  Delay  in  Bringing  Cause  to  Trial.  —  The 
Celestial  Empire,  11  Fed.  Rep.  761. 

9.  Allowance  for  Permanent  Depreciation.  — 
The  Georgiana  v.  The  Anglican,  21  W.  R.  280; 
Coffin  v.  The  Osceola,  34  Fed.  Rep.  921  ;  The 
Helgoland,  79  Fed.  Rep.  123  ;  In  re  Merritt, 
etc.,  Derrick,  etc.,  Co.,  103  Fed.  Rep.  988;  The 
Schooner  Transit,  4  Ben.  (U.  S.)  138,  24  Fed. 
Cas.  No.  14,138;  Cummins  v.  Spruance,  4  Harr. 
(Del.)  315.  See  also  The  City  of  Chester,  27 
Fed.  Rep.  399. 

Interest.  —  Interest  from  the  time  of  the  in- 
jury should  be  allowed  on  the  sum  in  which 
the  court  finds  the  value  of  the  vessel  has  been 
permanently  depreciated.  The  Illinois,  84  Fed. 
Ren.  607- 

10.  Evidence. —  The  Excelsior,  17  Fed.  Rep. 
924  ;  Coffin  7'.  The  Osceola.  34  Fed.  Rep.  921  ; 
The  Steam  Ferry-Boat  Baltic,  3  Ben.  (U.  S.) 
195.  2  Fed.  Cas.  No.  824;  Chase  v.  Crary,  (U. 
S.Dist.  Ct.)  24  How.  Pr.  (N.  Y.)  159,  5  Fed. 
Cas.  No.  2,626  ;  The  Isaac  Newton,,  4  Blatchf. 
(U.  S.)  21.  13  Fed.  Cas.  No.  7,091;  The  Il- 
linois, 84  Fed.  Rep.  697. 

11.  The  Favorita.  8  Blatchf.  (U.  S.)  539.  8  Fed. 
Cas.  No.  4,695.  See  also  Halderman  v.  Beckwith, 
4  McLean  (U.  S.)  286.  11  Fed.  Cas.  No.  5.907- 

12.  Petty  v.  Merrill,  9  Blatchf.  (U.  S.)  447, 
19  Fed.  Cas.  No.  11,050. 
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(dd)  Amount  Recoverable  as  Affected  by  Contract  Price.  —  Where  the  owner  of  the 

injured  vessel,  in  good  faith,  contracts  for  the  raising  and  repairing  of  the  ves- 
sel, the  fact  that  the  work  could  have  been  done  for  a  less  sum  than  that  con- 
tracted for  and  actually  paid  does  not  relieve  the  vessel  at  fault  from  liability 
for  the  amount  paid.1  On  the  other  hand,  it  has  been  held  that  the  reason- 
able cost  of  making  the  repairs,  and  not  the  contract  price  paid  by  a 
municipality  for  repairs  to  a  vessel  belonging  to  the  municipality,  is  the 
measure  of  damages,  when  the  municipality  was  required  by  law  to  adver- 
tise for  and  accept  the  lowest  bid  for  municipal  work  exceeding  a  certain 
amount.* 

(ee)  Designation  of  Persons  to  Make  Repairs  by  Party  in  Fault.  —  The  Owner  of  the 

injured  vessel  is  not  bound  to  employ  such  persons  to  make  her  repairs  as 
those  in  fault  for  her  injuries  see  fit  to  recommend.  The  fact  that  persons 
recommended  by  the  party  in  fault  would  have  done  the  work  for  a  less  sum 
than  that  charged  by  the  person  making  the  repairs  is  not  conclusive  evidence 
that  the  latter's  charges  were  unreasonable,  nor  will  it  preclude  the  recovery 
of  the  amount  actually  paid  when  the  offer  of  the  persons  designated  by  the 
party  in  fault  was  not  communicated  to  the  injured  party  until  after  the  latter 
had  in  good  faith  contracted  with  such  other.3 

(//)  Place  of  Making  Repairs  as  Affecting  Cost.  —  As  a  general  rule  the  owner  of  the 
injured  vessel  has  a  right  to  have  her  repaired  at  the  place  where  the  injury 
was  inflicted,  or  the  nearest  port,  but  such  right  is  subject  to  his  duty  not  to 
incur  unnecessary  expense.  If  he  voluntarily  takes  the  vessel  to  another  port 
where  the  repairs  are  made  for  less  than  the  estimate  made  by  a  survey  at  the 
place  of  injury,  he  can  recover  on  by  the  cost  at  such  other  port,  together  with 
the  cost  of  taking  his  vessel  to  such  place.  So,  too,  where  the  cost  of  repairs 
at  the  place  of  collision  would  be  exceptionally  great,  it  is  the  duty  of  the 
owner,  within  reasonable  limits,  upon  request  of  the  party  in  fault  and  a 
tender  of  the  expense  of  going  and  returning,  to  take  his  vessel  to  a  less 
expensive  place  of  repairing  designated  by  the  party  in  fault.4 

(si)  Deduction  for  New  Material.  —  In  collision  cases  no  deduction,  as  is  the  rule 
in  insurance  cases,  is  made  from  the  cost  of  repairs  in  favor  of  the  party  in 
fault  by  reason  of  the  fact  that  in  making  the  repairs  new  material  has  sup- 
planted old  and  the  vessel,  to  that  extent,  is  in  a  better  condition  than  prior 
to  the  injury.5  Where,  however,  the  injuries  sustained  may  as  justly  be 
attributed  to  the  worn-out  or  rotten  condition  of  the  vessel  as  to  the  collision, 
the  courts,  regardful  of  the  injustice  of  the  application  of  the  general 
rule,  have  treated  the  injury  as  arising  from  mutual  fault  and  allowed  to  the 
injured  party  only  one-half  the  cost  of  restoration.6  So,  too,  the  owner  of  the 
injured  vessel  is  not  entitled  to  recover  for  the  increased  cost  of  repairs  caused 
by  the  fact  that  on  opening  up  the  vessel,  parts  adjacent  to  those  parts 
injured  by  the  collision,  but  not  directly  involved  therein,  are  found  to  be 
unsound,  so  that  on  account  thereof  the  cost  of  repairing  the  part  injured  is 

1.  The  Alaska,  44  Fed.  Rep.  498.  See  als6  The  Santee,  6  Blatchf.   (U.  S.)  1. 

2.  The  Robert  Hadden,  68  Fed.  Rep.  1017.  Compare  The  Howard,  30  Fed.  Rep.  280. 

3.  Designation  of  Persons  to  Make  Repairs.  —  Repairs  Which  Would  Have  Been  Shortly  Neces- 
Weeks  v.  New  Orleans,  29  Fed.  Cas.  No.  sary  Irrespective  of  Injury.  —  The  Bernina,  55 
17.3530-  L.  T.  N.  S.  781,  6  Asp.  M.  Cas.  65. 

4.  Place  of  Making  Repairs.  —  The  City  of  6.  When  Injuries  Due  to  Worn-out  Condition. — 
Chester,  34  Fed.  Rep.  429.  The  Syracuse,  18  Fed.  Rep.  830;  The  Reba,  22 

5.  Deduction  for  New  Material.  —  The  Clyde,  Fed.  Rep.  546;  The  N.  B.  Starbuck,  29  Fed.  Rep. 
Swabey  24;  The  Pactolus,  Swabey  174;  The  798;  The  John  R.  Penrose,  86  Fed.  Rep.  696; 
Gazelle,  2  W.  Rob.  281  ;  The  Baltimore,  8  Wall.  The  Jennie  Cushman,  13  Fed.  Cas.  No.  7,249. 
(U.  S.)  377;  The  Atlas.  93  U.  S.  302;  William-  See  also  Sturgis  v.  dough,  1  Wall.  (U.  S.)  272. 
son  v.  Barrett,  13  How.  (U.  S.)  no;  The  Compare  Amoskeag  Mfg.  Co.  v.  The  Steam 
Fannie  Tuthill,  17  Fed.  Rep.  89;  The  Alaska,  Ferry-Boat  John  Adams,  1  Cliff.  (U.  S.)  404, 
44  Fed.  Rep.  498;  The  John  H.  Starin,  116  1  Fed.  Cas.  No.  338;  The  Egyptian,  10  L.  T. 
Fed.  Rep.  433;  Clarke  v.  The  Steamer  Fashion,  N.  S.  910.  See  also  infra,  this  section,  7.  Costs 
2  Wall.  Jr.  (C.  C.)  339,  s  Fed.  Cas.  No.  2,851.  — Mutual  Fault;  and  supra,  this  title.  General 
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increased  over  what  it  would  have  been  if  the  adjacent  parts  had  been 
sound.1 

(////)  Cost  of Superintending  Repairs . — The  expense  of  employing  a  competent 
person  to  superintend  the  making  of  the  repairs,  when  such  services  are  reason- 
ably necessary  to  the  economical  prosecution  of  the  work,  is  recoverable  as  a 
part  of  the  damages, 2  even  though  the  person  for  whom  the  services  are  charged 
was  in  the  regular  employ  of  the  owner  on  a  salary,  since  his  services  to  the 
owner  in  the  prosecution  of  his  usual  work  were  lost  to  the  owner.3  The 
value  of  the  time  of  the  owner  so  expended  may  be  allowed,4  but  not  if  his 
services  were  not  necessary  and  the  superintendence  could  have  been  done  by 
the  master  of  the  injured  vessel,  in  accordance  with  his  regular  duty  so  to  do.5 

(it)  Proof  of  Cost  of  Raising  and  Repairing.  —  In  case  the  action  is  tried  before  the 
repairs  are  actually  made,  the  cost  of  restoring  the  vessel  may  be  proven  by 
the  estimates  of  experts;6  but  where  at  the  time  of  trial  the  repairs  have  been 
actually  made,  such  evidence  is  inadmissible,  and  the  cost  should  then  be 
proven  by  evidence  of  the  actual  expenditures.7 

bb.  Loss  of  Use  of  Vessel.  —  In  addition  to  the  cost  of  restoring  his  vessel, 
the  owner  is  entitled  to  compensation  for  any  loss  resulting  from  loss  of  use  of 
the  vessel  during  the  time  when  she  is  undergoing  repairs.  The  circumstances 
under  which  compensation  for  the  detention  of  the  vessel  is  allowed  and  the 
measure  of  damages  in  such  cases  have  been  treated  elsewhere  in  this  work.H 


Rules  Affecting  Liability  for  Injuries  by  Vessels 
—  Weakness  of  Vessel. 

1.  The  Princess,  52  L.  T.  N.  S.  932,  S  Asp.  M. 
Cas.  451  ;  The  Providence,  (C.  C.  A.)  98  Fed. 
Rep.  133,  affirmed  (C.  C.  A.)  100  Fed.  Rep.  1004. 

2.  Cost  of  Superintendence.  —  New  Haven 
Steam  Boat  Co.  v.  Mayor,  36  Fed.  Rep.  716. 

3.  The  Steamboat  Cayuga,  2  Ben.  (U.  S.) 
125,  s  Fed.  Cas.  No.  2,535. 

But  no  charge  can  be  made  when  the  person 
superintending  the  repairs  is  regularly  in  the 
employ  of  the  libelant,  and  such  work  of  super- 
intending does  not  interfere  with  his  regular 
employment,  nor  result  in  additional  expense  to 
the  employer.    The  Itasca,  117  Fed.  Rep.  885. 

4.  The  Steamboat  Empire  State,  2  Ben.  (U. 
S.)  178,  8  Fed.  Cas.  No.  4,473. 

Master.  —  Compensation  for  the  services  of 
the  master  of  an  injured  vessel,  expended  in 
raising  and  repairing  the  vessel,  is  a  proper  item 
of  damages.  The  Sunnyside,  Brown  Adm.  415, 
23  Fed.  Cas.  No.  13,621. 

5.  The  State  of  California,  (C.  C.  A.)  54 
Fed.  Rep.  404 ;  The  Glencairn,  78  Fed.  Rep. 
379- 

Expense  of  the  Owner  of  the  vessel  in  going  to 
the  place  where  the  injured  vessel  lies  for  the 
purpose  of  examining  her  and  of  assisting  and 
advising  the  master  in  the  matter  of  saving  the 
vessel  constitutes  an  item  of  damage,  though 
nothing  should  be  allowed  to  him  for  his  serv- 
ices. The  Alaska,  44  Fed.  Rep.  498.  If,  how- 
ever, he  visits  the  place  simply  to  see  how  the 
work  progressed,  his  expenses  in  so  doing  can- 
not be  allowed.  Seabrook  v.  Raft  Railroad 
Cross-Ties,  40  Fed.  Rep.  596. 

Commission  on  Moneys  Disbursed  by  the  Master 
of  the  injured  vessel  in  making  repairs  is  not 
recoverable  as  an  item  of  damage.  The  Glen- 
cairn, 78  Fed.  Rep.  379. 

6.  Estimates  of  Experts. —  The  Rhode  Island, 
Abb.  Adm.  100,  20  Fed.  Cas.  No.  11,740a;  The 
William  E.  Ferguson,  (C.  C.  A.)  108  Fed.  Rep. 
984. 


7.  Evidence  of   Actual    Expenditures. —  The 

Mayflower,  Brown  Adm.  376,  16  Fed.  Cas.  No. 
9>345  ;  The  Schooner  Catharine  v.  Dickinson,  17 
How.  (U.  S.)  170. 

Manner  of  Proving  Expenditures, —  Orhano- 
vich  v.  The  Steam-Tug  America,  4  Fed.  Rep. 
337 ;  The  Armonia,  (C.  C.  A.)  81  Fed.  Rep.  227. 
See  also  The  North  Star,  44  Fed.  Rep.  492. 

8.  See  the  title  Demukrage,  vol.  9,  p.  264  ci 
seq. 

Under  a  State  Statute  providing  that  when- 
ever a  vessel,  in  a  collision  occasioned  through 
the  negligence  or  wilful  misconduct  of  those 
navigating  another  vessel,  shall  thereby  have 
sustained  damage,  the  owner  of  the  damaged 
vessel  shall  have  a  lien  on  the  vessel  which 
caused  such  damage,  to  the  extent  of  such 
damage,  the  owner  of  the  injured  vessel  in  a 
proceeding  in  rem  against  the  vessel  in  fault  can- 
not recover  for  the  loss  of  use  of  the  injured 
vessel  while  she  is  undergoing  repairs.  Fitch 
v.  Livingston,  4  Sandf.  (N.  Y.)  492.  If  the 
owner  wishes  to  recover  such  damage  he  should 
bring  his  action  on  the  case,  as  he  might  before 
the  statute  was  passed.  None  but  the  actual 
damages  to  the  vessel  can  be  recovered  in  the 
proceeding  in  rem.  Finch  v.  Brown,  13  Wend. 
(N.  Y.)  601. 

A  Public  Board  charged  with  the  duty  of  main- 
taining a  harbor,  and  deriving  its  revenues  for 
the  expense  of  so  doing  from  taxation,  can  re- 
cover for  loss  of  use  of  one  of  its  vessels  used 
for  such  purpose,  when  injured  through  the  fault 
of  another,  though  it  derived  no  profit  from  its 
use.  Steam  Sand  Pump  Dredger  No.  7  v.  The 
Greta  Holme.  (1807)  A.  C.  596. 

Loss  of  Profits  of  Charter-party  Not  Yet  Entered 
Upon.  —  Where  the  loss  is  partial,  the  damages 
include  the  loss  due  to  detention  for  repairs, 
and  may  include  the  profits  of  a  charter-party 
not  yet  entered  upon.  The  George  W.  Roby, 
(C.  C.  A.)  in  Fed.  Rep.  601. 

Loss  of  Use  of  Pleasure  Yacht.  —  Damages  can- 
not be  recovered  for  the  loss  of  use  of  a  pleas- 
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cc.  Money  Paid  for  Salvage  Services.  —  A  reasonable  sum  paid  by  the  owner 
of  the  injured  vessel  for  salvage  services  is  a  proper  item  of  damages,1  together 
with  interest  thereon  from  the  time  of  payment.2  Such  sum  cannot  be 
recovered,  however,  where  the  necessity  for  the  performance  of  salvage 
services  was  due  to  the  unjustifiable  abandonment  of  the  vessel  by  the  master 
and  crew,  and  where  it  appears  that  with  the  exercise  of  ordinary  courage  and 
skill  they  themselves  could  have  saved  the  vessel.3  It  is  otherwise,  however, 
where  the  abandonment  was  justifiable,  though  ultimately  shown  to  have  been 
unnecessary.4  No  recovery  can  be  had  for  money  paid  for  services  rendered 
in  an  unsuccessful  effort  to  find  and  rescue  the  wrecked  vessel;  recoverable 
charges  are  limited  to  sums  paid  for  services  beneficial  to  the  injured  vessel.5 

Costs  and  Expenses  of  Defending  Salvage  Suit.  —  While  the  amount  paid  in  satisfac- 
tion of  a  salvage  decree  is  recoverable,  the  costs  and  expenses  of  defending 
the  suit  in  which  the  salvage  was  awarded  are  not  recoverable  against  the  ves- 
sel in  fault,6  though  the  salvage  charges  were  exorbitant;7  nor  is  an  amount 
paid  for  bail  for  the  release  of  the  injured  vessel  after  her  arrest  in  the  salvage 
suit  recoverable.** 

dd.  Wages  and  Expenses  of  Crew  Pending  Repairs. —  Under  some  circumstances 
the  wages  and  expenses  of  the  crew  during  the  time  when  the  vessel  is  under- 
going repairs  are  recoverable,9  as  where  they  were  shipped  for  the  voyage  and 
the  repairs  were  made  at  an  intermediate  port  where  the  master  could  not 
properly  discharge  them.10 

cc  Towage  and  Wharfage.  —  Expenditures  for  wharfage  11  and  towage  made 
necessary  wholly  by  the  collision  13  constitute  a  proper  item  of  recovery. 
There  can  be  no  deduction  from  the  amount  paid  for  towage  merely  by  rea- 
son of  the  fact  that  the  towage  was  over  waters  where  uninjured  vessels  of  the 
class  of  that  injured  frequently  required  towage  and  that  the  vessel,  though 
uninjured,  might  .have  employed  a  tow,  where  the  injury  made  such  towage 
indispensable.13 

ff.  Expense  of  Saving  and  Caring  for  Cargo.  —  When   the   injured   vessel  is 

ure  yacht,  in  the  absence  of  evidence  to  show  ably  Employed.  —  The  Belgenland,  36  Fed.  Rep. 

that  the  owner  suffered  any  loss  of  profits  in  a  504.    See  also  The  North  Star,  44  Fed.  Rep. 

commercial  sense  from  the  loss  of  the  use  of  the  492. 

vessel.    Fisk  v.  City  of  New  York,  119  Fed.  Where  Retention  of  Crew  Customary.  —  h..  M. 

Rep.  256.  S.  Inflexible,  Swabey  200. 

1.  Reasonable  Salvage  Recoverable.  —  The  Where  Necessary  for  Care  of  Vessel  and  Cargo. 
Steamboat  Narragansett,  Olc.  Adm.  388,  17  Fed.  —  Vantine  v.  The  Lake,  2  Wall.  Jr.  (C.  C.)  52, 
Cas.  No.  10,020.  28  Fed.  Cas.  No.  16,878;  Hortman  v.  Union 

Amount  Paid  in  Satisfaction  of  Salvage  Decree.  Ferry  Co.,  68  N.  Y.  385  ;  Fisk  v.  City  of  New 

—  Tindall  v.  Bell,  11  M.  &  W.  228;  The  York,  119  Fed.  Rep.  256.  See  also  New  Haven 
Cepheus,  24  Fed.  Rep.  507.  Steam  Boat  Co.  v.  Mayor,  36  Fed.  Rep.  716. 

Amount  Paid  in  Settlement  of  Salvage  Suit. —  And  see  the  title  Marine  Insurance,  vol.  19, 

The  La  Champagne,  53  Fed.  Rep.  398.  p.  1057. 

2.  Greenwood  v.  The  Fletcher,  42  Fed.  Rep.  10.  Repairs  at  Intermediate  Port.  —  The  Swit- 
504.  zerland,  67  Fed.  Rep.  617.    See  also  the  title 

3.  Unjustifiable  Abandonment.  —  The  Linda,  Seamen,  ante,  p.  83. 

4  Jur.  N.  S.  146.  H.  Wharfage. — The  Jas.  A.  Dumont,  34  Fed. 

4.  Justifiable  Though  Unnecessary  Abandon-  Rep.  428;  Fitch  v.  Livingston,  4  Sandf.  (N.  Y.) 
ment.  —  The  Cepheus,  24  Fed.  Rep.  507.  "492. 

5.  The  Steamboat  Narragansett,  Olc.  Adm.  12.  Towage. —  The  Fannie  Tuthill,  17  Fed. 
388,  17  Fed.  Cas.  No.  10,020.  Rep.  87;  The  Benjamin  F.  Hunt,  34  Fed.  Rep. 

6.  Costs  and  Expenses  of  Defending  Salvage  Suit.  816;  The  Bulgaria,  83  Fed.  Rep.  313;  Fitch  v. 

—  Tindall  v.  Bell,  11  M.  &  W.  228;  Greenwood  Livingston.  4  Sandf.  (N.  V.)  492. 

7'.  The  Fletcher,  42  Fed.  Rep.  504  ;  The  Glen-  The  vessel  in  fault  is  liable  for  the  fair  value 

cairn,  78  Fed.  Rep.  379.    But  see  The  Legatus,  of  the  use  of  a  tug  used  in  raising  an  injured 

Swabey   168,  criticised    in    The   British  Com-  vessel  though  such  use  is  without  expense  to 

nierce,  9  P.  D.  128.  the  owner  of  the  injured  vessel,  as  where  the 

7.  The  Steamship  Favorita,  4  Ben.  (U.  S.)  use  is  donated.  But  the  libelant  cannot  recover 
132,  8  Fed.  Cas.  No.  4,694.  such  item  where  he  has  failed  to  claim  it  in  his 

8.  Cost  of  Bail.  —  The  British  Commerce,  9  P.  pleadings  or  in  the  proofs.  The  Itasca,  117 
D.  128.  Fed.  Rep.  885. 

9.  Crew  under  Contract  Not  Otherwise  Profit-  13.  H.  M.  S.  Inflexible,  Swabey  200. 
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required  to  put  into  an  intermediate  port  and  unload  and  store  her  Cargo,  the 
owner  is  entitled  to  recover  the  reasonable  costs  of  such  storage,  including  the 
expense  of  a  watchman;  but  he  is  not  entitled  to  a  commission  thereon.1 

gg.  Cost  ok  Making  Protest  and  Procuring  New  Rating  at  Lloyds.  —  The  cost  of 
making  a  protest  in  a  foreign  port,*  especially  when  the  laws  of  the  country 
to  which  the  injured  vessel  belongs  make  it  the  duty  of  the  master  to  take 
the  testimony  of  his  crew  and  embody  it  in  a  protest,3  is  recoverable.  Hut 
the  expense  of  a  protest  made  in  the  home  port  as  a  mere  means  of  collecting 
t!ie  insurance  is  not  recoverable.4 

Cost  of  Procuring  New  Insurance  Rating.  —  It  has  been  held  that  the  expense  of 
procuring  a  new  rating  on  the  vessel  after  the  repairs  have  been  completed  is 
properly  recoverable  as  an  item  of  damages.5  But  if  the  vessel  is  repaired  in 
a  different  manner  from  her  original  construction,  so  as  to  be  in  some  respects 
new,  the  item  cannot  be  allowed.6 

kh.  Loss  of  Freight.  —  When,  by  reason  of  an  injury  not  amounting  to  a  total 
loss,  the  cargo  is  destroyed,  or  for  any  other  reason  occasioned  by  the  injury 
the  owner  of  the  vessel  is  deprived  of  the  whole  or  part  of  the  freight  which 
his  vessel  was  earning  at  the  time  of  the  injury,  he  is  entitled  to  remuneration 
therefor  from  the  vessel  in  fault.7  But  where,  by  reason  of  the  injury,  it  is 
necessary  for  the  master  to  discharge  and  sell  a  part  of  the  injured  cargo  at  an 
intermediate  port,  he  cannot  recover  the  freight  he  would  have  earned  on  such 
discharged  cargo  unless  he  makes  reasonable  efforts  to  secure  a  substitute 
cargo.8 

d.  Loss  of  or  Injury  to  Cargo  —  (i)  In  General.  —  Where  the  cargo 
on  board  a  vessel  injured  through  the  fault  of  another  is  totally  lost  to  the 
owner  thereof,  or  is  damaged,  the  owner  can  recover  from  the  owner  of  the 
vessel  in  fault,  in  the  former  case  the  value  of  the  cargo,  in  the  latter  a  sum 
which  will  compensate  him  for  the  loss  sustained.  The  master  or  the  owners 
of  the  injured  vessel  may,  on  behalf  of  the  cargo  owners,  maintain  a  proceed- 
ing in  admiralty  to  recover  for  such  injury.9  The  cargo  on  board  the  vessel 
in  fault  is  not  liable  for  injuries  done  by  the  vessel.10 

(2)  Total  Loss  —  Value  at  Place  of  Shipment  Measure  of  Damages. — -In  case  of 
total  loss  of  the  cargo  before  the  termination  of  the  voyage,  its  value  at  the 
place  of  shipment,  or  its  cost,  together  with  the  expenses  incurred  in  getting 
it  to  the  place  where  it  was  lost,  including  insurance  and  interest,  is  the 
proper  measure  of  recovery,11  though  the  loss  occurred  but  a  short  distance  from 

1.  The  City  of  New  York,  23  Fed.  Rep.  616.  10.  Liability  of  Cargo  of  Offending  Vessel. — 

See  also  The  Rhode  Island,  Abb.  Adm.  100,  20  The  Atlas,  93  U.  S.  302. 

Fed.  Cas.  No.  11,7400.  Liability  of  Cargo  in  Case  of  Mutual  Fault.  — 

2.  Cost  of  Protest.  —  The  Belgenland,  36  Fed.  The  Bristol,  29  Fed.  Rep.  867.  See  also  infra, 
Rep.  504.  See  also  The  City  of  Buenos  Ayres,  this  title,  Limitation  of  Vessel  Owner's  Lia- 
25  L.  T.  N.  S.  672.  bility. 

3.  Johanssen  v.  The  Bark  Eloina,  4  Fed.  Rep.  11.  Cost  and  Place  of  Shipment.  —  The  City  of 
573.  New  York,  23  Fed.  Rep.  616;  The  Beatrice 

4.  The  Belgenland,  36  Fed.  Rep.  504.  Havener,  50  Fed.  Rep.  232;  The  Umbria,  (C. 

5.  Cost  of  Procuring  New  Insurance  Rating. —  C.  A.)  59  Fed.  Rep.  489:  The  Propeller  Mary 
The  Belgenland,  36  Fed.  Rep.  504;  Gilkey  v.  J.  Vaughn,  2  Ben.  (U.  S.)  47,  16  Fed.  Cas.  No. 
The  Beta,  44  Fed.  Rep.  389.  See  also  The  9,217,  affirmed  14  Wall.  (U.  S.)  258;  The  Ocean 
Switzerland,  67  Fed.  Rep.  617.  Queen,  18  Fed.  Cas.  No.  10,409;  The  Steamship 

6.  Gilkey  v.  The  Beta,  44  Fed.  Rep.  389.  Aleppo,  7  Ben.  (U.  S.)  120,  1  Fed.  Cas.  No. 

7.  The  C.  P.  Raymond,  28  Fed.  Rep.  765.  158;  The  Scotland,  105  U.  S.  24. 

See  also  The  Sam  Gaty,  5  Biss.  (U.  S.)  190,  21  Expense  of  Putting  Cargo  on  Board  Vessel. — 

Fed.  Cas.  No.  12,276.    And  see  supra,  this  sec-  The  Steamship  Aleppo.  7  Ben.  (U.  S.)  120,  I 

tion,  c.   (1)    (e)  Freight  Earned  at  Time  of  Fed.  Cas.  No.  158. 

Loss.                                                          v  Insurance.  —  The  Steamship  Aleppo,  7  Ben. 

8.  The  C.  P.  Raymond.  28  Fed.  Rep.  765.  (U.  S.)  120,  1  Fed.  Cas.  No.  158. 

9.  Master  or  Owner  of  Injured  Vessel  May  Sue  Interest  at  six  per  cent,  from  the  time  of  loss 
in  Admiralty  for  Injuries  to  Cargo. —  Hovey  v.  is  recoverable.  The  Ocean  Queen,  18  Fed.  Cas. 
The  Sarah  E.  Brown,  12  Fed.  Cas.  No.  6,744;  No.  10,409;  The  Propeller  Mary  J.  Vaughn.  2 
Schooner  Job  M.  Leonard  v.  Whitwill,  10  Ben.  Ben.  (U.  S.)  47,  16  Fed.  Cas.  No.  9,217;  The 
(U.  S.)  638,  15  Fed.  Cas.  No.  8,261.  Steamship  Aleppo,  7  Ben.  (U.  S.)  120,  1  Fed. 
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the  port  of  destination.1  No  allowance  can  be  made  for  an  increase  in  the 
market  value  of  the  cargo  at  the  place  where  it  was  purchased,  occurring  after 
its  purchase  and  before  the  loss.3 

Cost  of  Placing  Purchase  Price  at  Place  of  Purchase.  —  The  charges  for  placing  the 
money  for  the  purchase  of  the  cargo  at  the  place  where  the  cargo  was 
purchased  cannot  be  considered  a  part  of  the  cost  of  the  cargo.3 

Where  the  Cargo  Was  Not  Purchased  and  Had  No  Market  Value  at  the  Place  of  Shipment, 
but  had  been  appropriated  by  the  owner  from  the  storehouses  of  nature,  it 
was  held  that  the  value  of  the  cargo  was  to  be  measured  by  its  value  at  the 
vessel's  home  port  at  the  time  when  the  vessel  in  the  ordinary  course  of 
events  would  have  reached  that  port,  less  the  expense  of  carrying  it  there.4 

(3)  Injuries  less  than  Total  Loss.  —  In  case  of  injuries  to  cargo,  the  measure 
of  damages  is  the  difference  between  its  market  value  before  the  injury  and 
its  value  in  its  damaged  condition.5  The  fact  that  the  owner  of  the  injured 
cargo  obtained  a  rebate  of  duty  thereon  because  of  its  damaged  condition 
does  not  affect  the  amount  recoverable  by  him.6  The  owner  is  bound  to  do 
all  in  his  power  to  minimize  the  loss,  and  where,  by  selling  the  cargo  at  an 
intermediate  port,  he  can  avoid  depreciation  which  would  otherwise  result 
from  lapse  of  time  after  immersion,  he  is  bound  to  do  so,  and  can  recover 
only  the  difference  between  its  value  and  what  could  have  been  received  for 
the  damaged  cargo  at  the  nearest  market.  He  is,  however,  where  the  injury 
is  without  the  fault  of  the  carrying  vessel,  and  the  vessel  is  not  wholly  dis- 
abled from  carrying  the  cargo,  entitled,  in  addition  to  such  difference,  to  the 
freight  which  he  would  have  to  pay  the  carrying  vessel,  since  in  such  case  the 
master  is  entitled  to  insist  on  the  performance  of  his  contract  of  affreightment.7 

(4)  Loss  of  Market  for  Cargo.  —  The  fact  that  had  the  cargo  arrived  at  its 
port  of  destination  at  the  time  when,  but  for  the  collision,  it  would  have 
arrived,  it  could  have  been  sold  at  a  better  price  than  that  realized  when  it 
did  arrive  does  not  authorize  the  recovery  of  the  difference  from  the  vessel  at 
fault.8  But  it  has  been  held  that  where  the  delay  prevented  the  delivery  of 
the  cargo  within  the  time  limited  by  the  contract,  necessitating  its  sale  at  its 


Cas.  No.  158;  The  Steamboat  Empire  State,  2 
Ben.  (U.  S.)  178,  8  Fed.  Cas.  No.  4,473- 

Where  a  cargo  belonging  to  the  owner  of  the 
injured  vessel  is  a  total  loss  he  is  entitled  to 
recover  the  cost  of  the  cargo  plus  a  fair  net 
freight  in  transporting  the  cargo  from  the  place 
where  it  was  purchased  to  the  port  of  destina- 
tion. Or,  as  expressed  by  the  court,  what  is 
the  same  thing,  the  owner  may  consider  the 
cargo  as  increased  in  value  by  that  amount. 
The  Glaucus,  1  Lowell  (U.  S.)  366,  10  Fed. 
Cas.  No.  5,478.  Compare  supra,  this  section, 
Loss  of  or  Injury  to  Vessel  —  Total  Loss  — 
Freight  Earned  at  Time  of  Loss. 

Expense  of  Sending  Ship  for  Cargo.  —  The 
Harriet  Newhall,  3  Ware  (U.  S.)  105,  n  Fed. 
Cas.  No.  6,102. 

1.  The  Steamship  Aleppo,  7  Ben.  (U.  S.)  120, 
1  Fed.  Cas.  No.  158;  Guibert  v.  The  British 
Ship  George  Bell,  3  Fed.  Rep.  581. 

Where  a  Vessel  Is  Sunk  in  the  Harbor  of  Her 
Destination  the  market  value  of  the  cargo  at  the 
port  of  destination  less  the  customs  duty  and 
freight  which  the  owner  would  have  had  to  pay 
had  it  not  been  lost  is  recoverable.  The 
Steamer  Russia,  4  Ben.  (U.  S.)  572,  21  Fed. 
Cas.  No.  12,169. 

2.  Increase  in  Market  Value  at  Place  of  Shipment. 
—  The  Steamship  Aleppo,  7  Ben.  (U.  S.)  120,  1 
Fed.  Cas.  No.  158. 

3.  Charges  for  Placing  Money  at  Place  of  Pur- 


chase.  — The  Steamship  Aleppo,  7  Ben.  (U.  S.) 
120,  1  Fed.  Cas.  No.  158;  The  Glaucus,  1 
Lowell  (U.  S.)  366,  10  Fed.  Cas.  No.  5,478. 

4.  Cargo  Taken  from  Sea.  —  Guibert  v.  The 
British  Ship  George  Bell,  3  Fed.  Rep.  581  ; 
Swift  v.  Brownell,  Holmes  (U.  S.)  467,  23 
Fed.  Cas.  No.  13,695.  See  also  Bourne  v.  Ash- 
ley, 1  Lowell  (U.  S.)  27.  Compare  Brown  v. 
Gilmore,  92  Pa.  St.  40;  Dyer  v.  National  Steam 
Nav.  Co.,  14  Blatchf.  (U.  S.)  483,  8  Fed.  Cas. 
No.  4,225,  affirmed  sub  nom.  The  Scotland,  105 
U.  S.  24. 

5.  Measure  of  Damages  for  Injury  to  Cargo.  — 

The  Umbria,  (C.  C.  A.)  59  Fed.  Rep.  489;  The 
Steamboat  Narragansett,  Olc.  Adm.  246,  17 
Fed.  Cas.  No.  10,019. 

Amount  of  Depreciation  as  Evidenced  by  Result 
of  Private  Sale  of  Injured  Cargo.  —  The  Steam- 
boat General  McCullum,  8  Ben.  (U.  S.)  437,  10 
Fed.  Cas.  No.  5,317. 

6.  Rebate  of  Duty.  —  The  Umbria,  (C.  C.  A.) 
59  Fed.  Rep.  489.  See  also  The  Eroe,  17 
Blatchf.  (U.  S.)  16. 

7.  Duty  to  Minimize  Loss  by  Sale  at  Nearest  Port. 
—  Seaman  v.  Steamboat  Crescent  City,  1  Bond 
(U.  S.)  105,  21  Fed.  Cas.  No.  12,581.  See  also 
the  title  Contracts  of  Affreightment  and 
Charter-parties,  vol.  7,  p.  238  et  scq. 

8.  Loss  of  Market.  —  The  Notting  Hill,  9  P. 
D.  105;  Smith  v.  Condry,  1  How.  (U.  S.)  28. 
But  see  The  John  H.  Stnrin,  116  Fed.  Rep.  433. 
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market  price,  the  owner  could  recover  the  difference  between  the  contract 
price  and  the  market  price  at  which  it  sold.1 

(5)  When  Injury  or  Loss  Due  to  Mutual  Fault  of  Colliding  Vessels.  — 
Where  the  fault  of  the  carrying  vessel  cannot  be  attributed  to  the  owner  of 
the  cargo,  he  may,  either  at  law  or  in  admiralty,  sue  the  owners  of  one  or 
both  of  the  vessels,  where  the  collision  is  due  to  mutual  fault;  if,  however, 
both  of  the  vessels  are  sued,  and  each  is  able  to  respond  for  her  own  share, 
the  damages  may  be  divided  between  the  two  vessels.2  In  England  and 
Canada  it  is  held  that  where  the  injury  was  due  to  mutual  fault,  the  owner  of 
the  cargo,  though  an  innocent  person,  can  recover  only  a  moiety  of  his  loss  from 
the  vessel  colliding  with  the  vessel  on  which  his  cargo  was  being  transported.3 
Where  the  owner  of  the  injured  vessel  also  owns  the  cargo,  the  case  is  in  no 
way  different  from  that  of  injury  to  the  two  ships  alone,  and  the  cargo  owner 
can  recover  from  the  other  vessel  one  half  the  damage  to  his  ship  and  cargo.4 

Recoupment  by  Vessel  Paying  Loss.  —  If  the  loss  of  or  injury  to  the  cargo  occur 
under  such  circumstances  that  the  cargo  owner  cannot,  under  the  Harter  Act,5 
recover  against  the  carrying  vessel,  and  the  cargo  owner  recovers  the  full 
amount  of  his  loss  against  the  other  vessel  in  fault,  the  latter  is  entitled  to 
have  one-half  the  amount  so  recovered  deducted  from  the  amount  recovered 
against  it  by  the  carrying  vessel  for  injuries  to  the  latter.6    So,  too,  if  only 


1.  Loss  of  Profit  of  Contract. — The  Joseph 
Nixon  v.  The  Steam-Tug  George  Lysle,  2  Fed. 
Rep.  259. 

2.  Mutual  Fault. —The  New  York,  175  U.  S. 
187;  The  Atlas,  93  U.  S.  302;  The  Alabama,  92 
U.  S.  695  ;  The  Chattahoochee,  (C.  C.  A.)  74 
Fed.  Rep.  899,  affirming  173  U.  S.  540;  The 
Gulf  Stream,  (C.  C.  A.)  64  Fed.  Rep.  809, 
affirming  58  Fed.  Rep.  604;  The  Sam  Brown, 
29  Fed.  Rep.  650  ;  The  Schooner  Kolon,  9  Ben. 
(U.  S.)  197,  13  Fed.  Cas.  No.  7,923;  Schooner 
Job  M.  Leonard  v.  Whitwill,  10  Ben.  (U.  S.) 
638,  15  Fed.  Cas.  No.  8,261.  See  also  The 
Eliza  Keith  v.  The  Langshaw,  3  Quebec  143  ; 
The  Dauntless,  116  Fed.  Rep.  543.  But  see 
Vanderplank  v.  Miller,  M.  &  M.  169,  22  E. 
C.  L.  285;  Duggins  v.  Watson,  15  Ark.  118, 
60  Am.  Dec.  560 ;  and  Arctic  F.  Ins.  Co.  v. 
Austin,  69  N.  Y.  470,  25  Am.  Rep.  221,  hold- 
ing that  at  common  law  the  negligence  of  the 
vessel  is  imputable  to  the  cargo  owner,  pre- 
cluding recovery  by  the  latter  where  both  ves- 
sels are  in  fault. 

Exception  to  Rule.  —  In  The  Victory,,  (C.  C. 
A.)  68  Fed.  Rep.  395,  a  departure  was  made 
from  the  rule,  and  the  owners  of  a  vessel 
grossly  in  fault  were  held  liable  to  the  cargo 
owners  for  the  full  appraised  value  of  their 
vessel,  the  loss  of  cargo  exceeding  that  amount, 
and  the  residue  of  the  cargo  owner's  loss  was 
assessed  against  the  other  vessel  in  fault, 
whose  negligence  was  less  gross  than  that  of 
the  other. 

Libel  Against  Both  Vessels  for  Loss  of  Cargo.  — 

The  Sam  Brown,  29  Fed.  Rep.  650.  As  to 
measure  of  damages  for  the  tort,  see  supra, 
this  section,  c.  (1)  Total  Loss — Value  at  Place 
of  Shipment  Measure  of  Damages. 

Where  Both  Colliding  Vessels  Belong  to  Same 
Owner.  — The  Britannic,  39  Fed.  Rep.  395. 

Under  the  English  Rule,  the  limitation  of  the 
bill  of  lading  being  regarded  as  valid,  the  cargo 
owner  could  recover  against  the  vessel  collid- 
ing with  the  carrying  vessel  only  one-half  the 
loss  or  injury  to  his  cargo.     Chartered  Mer- 


cantile Bank  v.  Netherlands  India  Steam  Nav. 
Co.,  10  Q.  B.  D.  521. 

Under  Admiralty  Rule  59,  where  only  one  of 
two  vessels  in  fault  is  sued  by  a  cargo  owner 
to  recover  for  injuries  sustained  by  reason  of 
their  mutual  fault,  the  vessel  sued  has  a  right 
to  implead  the  other  vessel  so  as  to  require  its 
liability  to  be  adjudicated  and  the  damages 
divided.  See  also  supra,  this  subsection,  b. 
Amount  Recoverable  as  Affected  by  Degree  of 
Negligence  —  Mutual  Fault — Where  Only  One 
Vessel  Libeled. 

3.  English  Rule.— The  Milan,  Lush.  388;  The 
City  of  Manchester,  5  P.  D.  221  ;  The  Eliza 
Keith  v.  The  Langshaw,  32  Quebec  143.  See 
also  The  Britannic,  39  Fed.  Rep.  395. 

The  Rule  of  Division  of  Loss  Where  Both  Ships 
Were  in  Fault  does  not  apply  to  an  action  by 
the  owner  of  the  cargo  against  the  owner  of 
the  carrying  ship  upon  the  contract  to  carry. 
The  Bushire,  52  L.  T.  N.  S.  740,  5  Asp.  M. 
Cas.  416. 

4.  Where  Cargo  Belongs  to  Owner  of  Vessel.  — 

The  Alabama,  92  U.  S.  695 

A  Charterer  of  a  vessel  having  possession  and 
control  of  the  management  of  a  vessel  carrying 
a  cargo  belonging  to  the  charterer  is  in  the 
position  of  an  owner  carrying  his  own  cargo, 
and  hence  can  recover,  where  the  collision  was 
due  to  mutual  fault,  only  one-half  his  loss  from 
the  other  vessel.  The  Livingstone,  104  Fed. 
Rep.  918. 

5.  The  Harter  Act  (27  U.  S.  Stat,  at  L.  445, 
c.  105,  §  3)  provides  that  the  owner  of  a  sea- 
worthy vessel  (and  in  the  absence  of  proof  to 
the  contrary  a  vessel  will  be  presumed  to  be 
seaworthy)  shall  not  be  responsible  to  the 
cargo  for  damage  or  loss  resulting  from  fault 
or  errors  in  navigation  or  management  of  any 
vessel  while  transporting  merchandise  or  prop- 
erty to  or  from  any  port  in  the  United  States. 
See  the  title  Contracts  of  Affreightment  and 
Charter-parties,  vol.  7,  p.  232. 

6.  Right  of  Vessel  Paying  Loss  to  Recoupment. 
—  The  Chattahoochee,  173  U.  S.  540,  affirming 
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one  of  the  vessels  in  fault  be  sued  by  the  cargo  owner  and  a  full  recovery  had 
against  such  vessel,  her  owner  can  recoup  one-half  the  amount  paid  to  the  cargo 
owner  from  the  damages  awarded  for  injuries  to  the  other  vessel.1  The 
owners  of  the  two  vessels  in  fault  stand  in  the  position  of  sureties  towards 
one  another  as  respects  the  claim  of  the  cargo  owner,  and  hence  if,  pending  a 
libel,  one  of  them  purchases  the  claim  of  the  cargo  owner  for  less  than  the 
amount  of  the  actual  loss,  he  can  recoup  but  one-half  the  amount  paid.2 

Application  of  Damages  Recoverable  for  Loss  of  or  Injury  to  Vessel,  to  Payment  of  Damages 
for  Loss  of  Its  Cargo.  —  Where  a  vessel  and  cargo  become  a  total  loss  by  reason 
of  a  collision  in  which  both  vessels  are  in  fault,  the  two  vessels  are  liable 
in  solido  to  the  owners  of  the  cargo ;  where  one-half  the  value  of  the  lost  vessel, 
less  one-half  the  injuries  sustained  by  the  surviving  vessel  (and  which  it  is 
entitled  to  recoup  from  one-half  the  value  of  the  lost  vessel),  is  less  than  the 
value  of  one-half  her  cargo,  the  owner  of  the  cargo  and  the  surviving  vessel 
are  entitled  to  have  the  damages  assessed  against  the  surviving  vessel  for  the 
loss  of  the  cargo-carrying  vessel  applied  to  the  payment  for  the  loss  of  the 
cargo,  and  if  that  be  insufficient  to  indemnify  the  cargo  owner,  the  residue 
of  the  injury  to  the  cargo  may  be  assessed  against  the  surviving  vessel;  like- 
wise one-half  the  loss  suffered  by  the  master  of  the  lost  vessel  and  by  him 
recovered  against  the  surviving  vessel  must  be  applied  to  making  up  the  lost 
vessel's  one-half  value  of  her  cargo;  but  the  amount  recovered  by  the  crew 
for  the  loss  of  their  effects  cannot  be  applied  to  payment  of  the  cargo  owners, 
since  they  are  not  liable  to  the  cargo  owners  for  mere  negligence,  as  is  the 
master.3 

e.  Loss  of  or  Injury  to  Personal  Property  Other  than  Cargo  — 
([)  When  Due  Solely  to  Fault  of  Vessel  Libeled. — Where  a  vessel  is  lost  or 
injured  through  the  fault  of  another  vessel,  passengers  and  members  of  the 
crew  on  board  the  former  can  recover  against  the  latter  the  value  of  personal 
property  and  effects  lost  thereby.  The  fact  that  a  person  on  board  an  injured 
vessel,  and  who  lost  personal  property,  did  not  pay  for  his  carriage,  and  that 
the  vessel  was  not  a  passenger-carrying  vessel,  does  not  preclude  recovery.4 
The  market  value  of  such  personal  property,  or  in  case  the  same  has  been  in 
use  a  considerable  time,  the  cost  price,  less  a  reasonable  deduction,  having 
reference  to  the  manner  and  period  of  use,  is  the  measure  of  damages.5 

33  U.  S.  App.  510.    Compare  The  New  York,  Loss  of  Tow  Through  Fault  of  Tug  and  An- 

(C.  C.  A.)  108  Fed.  Rep.  102.  other.— The   Job    T.    Wilson,    84    Fed.  Rep. 

But  see  The  Viola,  60  Fed.  Rep.  296,  hold-  204. 

ing  that  under  the  said  section  of  the  Harter  2.  Purchase   of  Claim  by  One  Vessel.  —  The 

Act   the   carrying   vessel    cannot,   in   case    of  Gulf  Stream,  64  Fed.  Rep.  809,  26  U.  S.  App. 

mutual  fault,  be  charged  for  any  part  of  the  409,  affirming  58  Fed.  Rep.  604. 

loss  suffered  by  her  own  cargo,  directly  or  in-  3.  Application   of  Damages.  —  The  Niagara, 

directly,  nor  can  any  offset  against  the  carry-  77  Fed.  Rep.  329  ;  The  City  of  New  York,  25 

ing  vessel's  claim  for  damages  to  the  vessel  be  Fed.    Rep.    149.     See   also   Schooner  Job  M. 

made  by  the  other  on  account  of  what  the  Leonard  v.  Whitwill,  10  Ben.  (U.  S.)  638,  15 

latter  vessel  must  pay  for  loss  of  or  injuries  Fed.  Cas.  No.  8,261  ;  Atlantic  Mut.  Ins.  Co.  v. 

to  the  cargo  of  the  former.    On  the  other  hand,  Alexandre,  16  Fed.  Rep.  279;  The  Santiago  de 

it  was  not  the  intention  to  increase  the  lia-  Cuba,   10  Blatchf.   (U.  S.)  444,  21   Fed.  Cas. 

bility  of  the  vessel  colliding  with  the  carrying  No.  12,333. 

vessel,  and  the  owner  thereof  is  liable  only  for  4.  Gratuitous  Passenger  on  Pilot  Boat. —  La 

one-half  the  value  of  the  lost  cargo,  and  the  Normandie,  14  U.  S.  App.  655. 

other  half  which,  but  for  the  statute  and  the  5.  Personal  Property  of  Passengers  and  Crew. — 

circumstances  making  it  applicable,  would  have  Leonard  v.  Whitwill,  19  Fed.  Rep.  547;  The 

been  borne  by  the  carrying  vessel  is  borne  by  Cumberland.  5  L.  T.  N.  S.  496. 

the  cargo  owner.    The  Niagara,  77  Fed.  Rep.  Recovery  for   Articles   Constituting  Outfit  of 

329,  affirmed  (C.  C.  A.)  84  Fed.  Rep.  902.    See  Vessel.  — The  City  of  New  York,  23  Fed.  Rep. 

also  infra,  this  subsection,  Injuries  Due  to  Mu-  616. 

inal  Fault  of  Colliding,  Vessels.  Money  in  the  Possession  of  the  Master  of  the 

1.  Recoupment  by  Vessel  Paying  for  Loss  of  Cargo.  injured   vessel,   belonging   to   the  vessel  and 

—  The  Canima,   17  Fed.  Rep.  271  ;  The  Her-  lost  by  reason  of  the  collision,  is  a  proper  item 

cules,   20   Fed.   Rep.    205;   The    Eleanora,    17  of  damage.     The  Mary  C,    1    Hask.   (U.  S.) 

Blatchf.  (U.  S.)  88.    See  also  The  Queen,  40  474.  16  Fed.  Cas.  No.  9,201  ;  The  Cumberland. 

Fed.  Rep.  694.  5  L.  T.  N.  S.  496. 
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Interest  from  the  time  of  loss  may  be  allowed.1  The  loss,  to  be  recoverable, 
must,  of  course,  be  the  natural  and  proximate  result  of  the  collision.2  No 
allowance  can  be  made  for  the  loss  of  articles,  such  as  ship's  stores,  which  it 
may  be  presumed  the  vessel  was  carrying  where  the  libelant,  though  it  was 
in  his  power  to  do  so,  failed  to  furnish  direct  evidence  as  to  whether  such 
stores  were  aboard  at  the  time  of  loss.3 

(2)  Where  Collision  Due  to  Mutual  Fault  —  (a)  Passenger.  —  A  passenger  or 
other  person  to  whom  the  negligence  of  the  vessel  cannot  be  imputed,  on 
board  one  of  two  vessels  mutually  in  fault,  may  recover  the  full  amount  of 
his  loss  from  either,  but  the  vessel  against  which  he  so  recovers  may  recoup 
one-half  its  loss  out  of  any  damages  payable  by  it  to  the  other  vessel.4  The 
federal  courts,  the  courts  of  England,  and  the  courts  of  most  of  the  states  of 
the  American  Union,  hold  that  the  contributory  negligence  of  a  carrier  is  not 
attributable  to  a  passenger.5 

(b)  Officers  and  Members  of  Crew.  —  In  the  ordinary  work  of  navigating  the  vessel 
the  negligence  of  any  member  of  the  crew  is  imputable  to  all,  and  where  an 
injury  to  one  of  them  occurs  through  the  fault  of  another,  the  former  can 
recover  nothing.6  In  case,  however,  the  fault  of  another  vessel  concurs  in 
producing  the  loss,  the  seamen  can,  for  loss  of  personal  property,  recover 
one-half  their  damages  against  such  other  vessel.7  No  part  of  such  sum  so 
paid  by  such  other  vessel  can  be  deducted  from  the  amount  due  to  the  vessel 
on  which  the  seamen  were  shipped  for  injuries  to  the  latter  vessel.  The  crew 
must  lose  what  they  are  disabled  from  recovering  against  their  own  vessel; 
the  liability  of  the  other  vessel  in  fault  cannot  be  increased  or  decreased 
thereby.8 

Negligent  Acts  of  Master  Distinguished.  —  There  are  many  acts  in  the  care  and 
management  of  the  ship  and  of  the  voyage  in  which  the  master  is  the  repre- 
sentative of  the  owners  and  performs  the  duties  and  functions  of  the  owners, 
such  as  the  maintenance  of  the  ship  and  her  apparel  in  a  safe  and  seaworthy 
condition,  procuring  repairs  and  supplies,  etc.  Negligence  of  the  master  in 
such  matters  resulting  in  loss  does  not  preclude  recovery  by  members  of  the 
crew,  nor  in  case  of  the  .loss  being  due  to  such  negligence  and  the  concurring 
fault  of  another  vessel,  the  recovery  of  one-half  their  loss  against  each.9 

/.  Personal  Injuries  —  (1)  When  Due  Solely  to  Fault  of  Vessel  Libeled. 


1.  Interest.  —  The  Steamship  Aleppo,  7  Ben. 
(U.  S.)  120,  1  Fed.  Cas.  No.  158. 

2.  Theft  of  Small  Boat  from  Wharf  After  Col- 
lision.—  The  Nellie,  2  Lowell  (U.  S.)  494,  18 
Cas.  No.  10,096. 

Expense  of  Replacing  Lost  Documents.  —  Jacob- 
son  v.  Dalles,  etc.,  Nav.  Co.,  93  Fed.  Rep. 
975- 

3.  Direct  Evidence  of  Loss  Required.  —  The 

City  of  New  York,  23  Fed.  Rep.  616. 

4.  Passenger.  —  The  Queen,  40  Fed.  Rep. 
694;  The  Job  T.  Wilson,  84  Fed.  Rep.  204; 
Mills  v.  Armstrong,  13  App.  Cas.  1  ;  The 
Queen,  40  Fed.  Rep.  694.  See  supra,  this  sub- 
section, Loss  of  or  Injury  to  Cargo. 

5.  See  the  title  Contributory  Negligence, 
vol.  7,  p.  446. 

6.  Imputed  Contributory  Negligence.  — The 
Queen,  40  Fed.  Rep.  694.  Compare  Perry  v. 
Lansing,  17  Hun  (N.  Y.)  34.  See  also  the  title 
Fellow  Servants,  vol.  12,  p.  1011. 

Imputable  Negligence  Between  Persons  in  Row- 
boat.  —  Beck  v.  East  River  Ferry  Co.,  6  Robt. 
(N.  Y.)  83. 

The  Master  of  a  Vessel,  while  exercising  com- 
mand and  not  simply  assisting  in  the  discharge 
of  some  minor  duty  entirely  outside  of  a  mas- 


ter's functions,  is  not  such  a  fellow  servant  of 
the  other  members  of  the  crew  as  will  make 
the  latter  chargeable  with  the  negligence  of  the 
former  in  negligently  directing  the  vessel's 
movements,  resulting  in  a  collision.  The 
Transfer  No.  4,  (C.  C.  A.)  61  Fed.  Rep.  364, 
reversing  55  Fed.  Rep.  98.  See  also  the  title 
Contributory  Negligence,  vol.  7,  p.  445. 

United  States  Courts  WilfEnforce  Law  in  Force 
at  Place  of  Injury.  —  The  City  of  Mackinac,  43 
U.  S.  App.  190,  73  Fed.  Rep.  883. 

7.  Recovery  of  One-half  Against  Vessel  Con- 
tributing to  Injury. —  The  Queen,  40  Fed.  Rep. 
694;  The  Job  T.  Wilson,  84  Fed.  Rep.  204; 
Jakobson  v.  Springer,  (C.  C.  A.)  87  Fed.  Rep. 
948,  affirmed  177  U.  S.  240  ;  The  Livingstone, 
104  Fed.  Rep.  918;  In  re  Lakeland  Transp.  Co., 
103  Fed.  Rep.  328. 

8.  No  Recoupment  by  Vessel  Paying  One-half 
Damages.  —  The  Queen,  40  Fed.  Rep.  694. 

9.  Failure  of  Master  to  Keep  Mechanical  Fog- 
horn in  Repair.  —  The  Niagara,  77  Fed.  Rep. 
329- 

Negligence  of  Master  and  Owner  in  Giving 
Wheel  to  Inexperienced  and  Unlicensed  Pilot.  — 

Killien  v.  Hyde,  63  Fed.  Rep.  172,  affirmed  (C. 
C.  A.)  67  Fed.  Rep.  365. 
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—  Persons  on  board  a  vessel,  injured  through  the  fault  of  another  vessel,  can 
recover  therefor  against  the  latter1  by  a  \\bc\  in  rem.%  The  injuries3  for 
which  recovery  can  be  had  in  such  case  and  the  measure  of  damages  therefor  * 
are  treated  elsewhere  in  this  work.  The  Limited  Liability  Act  applies  in  pro- 
ceedings to  recover  for  personal  injuries,  provided  the  owner  has  taken 
appropriate  proceedings  to  limit  his  liability.5 

(2)  Injury  to  Member  of  Crew  through  Fault  of  His  Own  Vessel.  —  The 
doctrine  of  imputable  negligence  has  been  discussed  in  the  preceding  section, 
and  is  equally  applicable  to  libels  to  recover  for  personal  injuries  brought  by 
members  of  the  crew.  The  authorities  in  the  latter  class  of  cases  are  there 
cited.  It  follows  that  a  member  of  the  crew  of  a  vessel  that  is  wholly  in  fault 
can  recover  nothing  against  the  other  colliding  vessel  where  the  circumstances 
are  such  that  the  negligence  of  his  own  vessel  is  imputable  to  him.6  Nor,  of 
course,  can  he  recover  against  his  own  vessel.7 

(3)  Injuries  Due  to  Mutual  Fault  of  Colliding  Vessels.  —  Passengers  and 
other  persons  to  whom  negligence  cannot  be  imputed,  injured  by  a  collision 
caused  by  the  mutual  fault  of  the  colliding  vessels,  can  recover  in  full  against 
either,  or  in  case  both  are  sued  the  damages  are  to  be  divided  between  them 
so  far  as  they  can  be  made  to  respond.8  In  such  case  the  vessel  compelled 
to  pay  more  than  its  one-half  the  damages  awarded  can  recoup  the  same  from 
any  sum  due  from  it  to  the  other  vessel  in  fault,9  though  by  reason  of  the 
total  loss  of  the  latter  and  the  limitation  of  the  owner's  liability  no  recovery 
could  have  been  had  against  such  vessel  by  the  injured  person.10 

Members  of  the  Crew  of  one  of  two  vessels  injured  in  a  collision  caused  by  the 
mutual  fault  of  the  vessels  whose  negligence  caused  the  collision,  or  to  whom 
the  negligence  of  those  whose  negligence  did  cause  it  is  imputable,  can  recover 
nothing  from  their  own  vessel,  and  only  one-half  damages  from  the  other 
vessel  in  fault.11 

(4)  Injuries  Resulting  in  Death.  —  An  action  for  wrongful  death  will  not 
lie  under  the  general  maritime  law.  The  rights  of  persons  in  this  particular 
under  the  maritime  law  are  not  different  from  those  existing  under  the  com- 
mon law.  Hence,  in  the  absence  of  a  statute  applicable  to  the  place  where 
the  injury  was  inflicted,  no  damages  are  recoverable  for  personal  injuries 


1.  Sole  Fault  of  Colliding  Vessel.  —  Bowas  v. 
The  Pioneer  Tow  Line,  2  Sawy.  (U.  S.)  21,  3 
Fed.  Cas.  No.  1,713. 

2.  Liable  in  Rem  for  Personal  Injuries.  —  The 
City  of  Panama,  101  U.  S.  453.  See  also  the 
titles  Maritime  Liens,  vol.  19,  p.  11 17; 
Admiralty  Jurisdiction,  vol.  i,  p.  656. 

3.  Injuries  for  Which  Recovery  May  Be  Had.  — 
See  the  title  Damages,  vol.  8,  p.  561  ct  seq.  See 
also  generally  the  title  Contributory  Negli- 
gence, vol.  7,  p.  368. 

Leaping  Overboard  When  Induced  by  Fright. — 
The  City  of  Norwalk,  55  Fed.  Rep.  102;  Killien 
v.  Hyde,  63  Fed.  Rep.  172.  See  also  Cook  v. 
Pnrham,  24  Ala.  21. 

4  Measure  of  Damages  for  Personal  Injuries 
■  the  title  Damages,   vol.  8,   p.   640  et 

seq. 

5.  Limited  Liability  Act.  —  The  Albert  Du- 
mois,  177  U.  S.  240.  See  also  infra,  this  title, 
Limitation  of  Vessel  Owner's  Liability. 

6.  Injury  to  Member  of  Crew  Through  Fault  of 
His  Own  Vessel.  —  The  Northern  Warrior,  1 
Hask.  (U.  S.)  314,  2  Fed.  Cas.  No.  10,325. 
It  is  to  be  noted  that  no  recovery  could  be 
had  irrespective  of  the  doctrine  of  imputed 
negligence,  since  there  was  no  fault  on  the  part 
of  the  vessel  libeled. 


7.  See  generally  the  title  Fellow  Servants, 
vol.  12,  p.  897. 

8.  Passengers  and  Persons  to  Whom  Negligence 
Not  Imputable.  —  The  Titan,  23  Fed.  Rep.  413, 
affirming  Briggs  v.  Day,  21  Fed.  Rep.  727; 
The  Willamette,  44  U.  S.  App.  26 ;  The  Wash- 
ington, 9  Wall.  (U.  S.)  513;  The  Premier,  59 
Fed.  Rep.  797,  affirmed  (C.  C.  A.)  70  Fed.  Rep. 
874. 

9.  Recoupment  by  Vessel  Paying  More  than  One- 
half.  —  The  Job  T.  Wilson,  84  Fed.  Rep.  204. 
See  also  Briggs  v.  Day,  21  Fed.  Rep.  727. 

The  same  rule  applies  as  in  case  of  payment 
by  one  of  two  vessels  in  fault  for  more  than 
half  of  damages  for  injuries  to  cargo  or  per- 
sonal effects  of  passengers.  See  infra,  this  sub- 
section, Loss  of  or  Injury  to  Cargo  ;  Loss  of  or 
Injury  to  Personal  Property  Other  than  Cargo. 

10.  Jakobsen  v.  Springer,  (C.  C.  A.)  87  Fed. 
Rep.  948,  affirmed  sub  nom.  The  Albert  Dumois, 
177  U.  S.  240. 

1 1 .  Members  of  Crew  to  Whom  Negligence  Imput- 
able. —  The  Queen,  40  Fed.  Rep.  694,  disap- 
proving dicta  by  same  judge  in  Briggs  V.  Day, 
21  Fed.  Rep.  727.  See  also  supra,  this  subsec- 
tion, Loss  of  or  Injury  to  Personal  Property 
Other  than  Cargo  —  Where  Collision  Due  to 
Mutual  Fault  —  Officers  and  Members  of  Crew. 
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resulting  in  death.1  The  jurisdiction  of  courts  of  admiralty  to  enforce  the 
rights  conferred  by  statutes  modeled  after  Lord  Campbell's  Act  is  treated 
elsewhere  in  this  work,2  as  is  also  the  measure  of  damages  in  such  cases.3 
The  question  whether  the  proceedings  under  such  statutes  may  be  in  rem  or 
in  personam  is  treated  elsewhere.4 

Where  Death  Due  to  Mutual  Fault  of  Both  Vessels.  — -  Rights  of  action  arising  in 
admiralty  under  Lord  Campbell's  Act  and  similar  acts  are  enforceable  accord- 
ing to  the  principles  of  the  common  law,  and  hence  it  follows  that  where, 
through  the  fault  of  each  of  two  vessels,  the  death  of  a  person  on  one  of  them 
results,  and  the  negligence  of  one  of  the  vessels  is  imputable  to  the  decedent, 
his  representatives  can  recover  nothing.5 

Passengers.  — On  the  other  hand,  the  personal  representatives  of  persons 
who  were  on  board  either  vessel  and  to  whom  negligence  cannot  be  imputed 
can  recover  all  their  damages  against  either  vessel  sued.6  If  both  vessels  are 
before  the  court  the  admiralty  rule  of  division  of  damages  will  be  enforced.' 

Recoupment  of  One-half  Damages  by  Owners  Sued.  —  In  case  the  deceased  passenger's 
personal  representative  proceeds  against  the  owner  of  only  one  of  the  vessels, 
such  owner  can  recoup  one-half  the  amount  paid  by  him  from  the  owner  of 
the  other  vessel,  though  the  amount  recoverable  by  the  personal  representa- 
tive is  not  enforceable  in  rem  against  the  vessel  of  the  owner  sued.8 

7.  Costs  —  a.  General  Rules. — Costs  are  entirely  under  the  control 
of  the  court,9  and  while  they  generally  follow  the  decree,18  circumstances 
of  equity,  of  hardship,  of  oppression,  or  of  negligence  induce  the  court  to 
depart  from  the  rule  in  a  great  variety  of  cases.11  They  are  sometimes, 
from  equitable  considerations,  denied  to  the  party  who  recovers  his  demand, 
and  they  are  sometimes  given  to  a  libelant  who  fails  to  recover  anything. 12 
Costs  have  been  refused  where  the  question  of  liability  was  novel,13  or  where, 
the  libel  being  dismissed  for  failure  to  prove  fault,  there  was  strong  probable 
cause  for  the  action,14  or  where  it  was  dismissed  for  failure  to  allege  the  cir- 

1.  Wrongful  Death.  —  The    Harrisburg,    119  6.  Passengers  and  Persons  to  Whom  Negligence 

U.  S.  199;  Rundell  v.  La  Compagnie  Generale-  Not  Imputable.  —  The  Bernina,  12  P.  D.  58;  The 

Transatlantique,  (C.  C.  A.)  100  Fed.  Rep.  655;  City  of  Mackinac,  43  U.  S.  App.  190;  Jakobsen 

Bigelow  v.  Nickerson,  (C.  C.  A.)  70  Fed.  Rep.  v.   Springer,    (C.   C.  A.)   87   Fed.   Rep.  948, 

113.  affirmed  177  U.  S.  240. 

Injury  Must  Be  Inflicted  Within  Territorial  7.  The  Transfer  No.  4,  (C.  C.  A.)  61  Fed. 

Jurisdiction  of  State  Giving  Right  of  Action. —  Rep.  364. 

The  Harrisburg,  119  U.  S.  199.  8.  Recoupment. —  The  Albert  Dumois,  177 

The  fact  that  the  injury  was  inflicted  on  a  U.  S.  240. 

vessel  flying  the  flag  of  a  nation  whose  laws  9.   Costs    Discretionary. — The  Scotland,  118 

give  a  right  of  action  for  wrongful  death  does  U.  S.  507;  The  Maggie  J.  Smith,  123  U.  S.  349  ; 

not  give  such  right  of  action  in  case  the  injury  The    Sapphire,    18    Wall.    (U.    S.)    51  ;  The 

was  inflicted  without  the  territorial  jurisdic-  Schooner  Margaret  v.  The  Steamboat  Connes- 

tion  of  such  state;  the  fiction  in  regard  to  the  toga,  2  Wall.  (C.  C.)    116,  16  Fed.  Cas.  No. 

law  of  the  flag  cannot  be  so  extended.    Run-  9,070. 

dell  v.  La  Compagnie  Generale-Transatlantique,  10.  Usually  Follow  Decree.  —  The  Gabriel,  4 

(CCA.)  100  Fed.  Rep.  655.    See  also  the  title  W.  R.  91;   The  Ebenezer,  7  Jur.   1117;  The 

Death  by  Wrongful  Act,  vol.  8.  pp.  885,  886.  Athol,  1  W.  Rob.  374;  The  Sapphire,  18  Wall. 

2.  See  the  titles  Admiralty  Jurisdiction,  (U.  S.)  51;  Winne  v.  The  Carroll,  30  Fed.  Cas. 
vol.  1,  p.  658;  Death  by  Wrongful  Act,  vol.  No.  17,876a;  The  Excelsior,  12  Fed.  Rep.  195; 
8,  p.  884;  Maritime  Liens,  vol.  19,  p.  11 18.  The  Abby  Ingalls,  12  Fed.  Rep.  217. 

Admiralty  Will  Enforce  Statutes.  —  The  North-  11.  Exceptions,  —  The  Sapphire,  18  Wall.  (U. 

ern  Queen,  117  Fed.  Rep.  906.  S.)  51;  The  Hercules,  20  Fed.  Rep.  205. 

3.  See  the  title  Death  by  Wrongful  Act,  12.  The  Sapphire,  18  Wall.  (U.  S.)  57. 

vol.  8,  p.  908  et  seq.  13.  Novel  Question.  —  The    Steam  Propeller 

4.  See  the  titles  Maritime  Liens,  vol.  19,  Leo,  3  Ben.  (U.  S.)  569,  15  Fed.  Cas.  No. 
p.  1118;  Admiralty  Jurisdiction,  vol.  1,  p.  8,250;  The  Scioto,  2  Ware  (U.  S.)  360,  21  Fed. 
659.    See  also  Bigelow  v.  Nickerson,  (C.  C.  A.)  Cas.  No.  12,508. 

70  Fed.  Rep.  113.  14.  Probable  Cause.  —  Corks  v.  The  Belle,  6 

5.  Contributory  Negligence  Bars  Recovery  in  Fed.  Cas.  No.  3,231(7;  Crockett  v.  Riley,  6  Fed. 
Admiralty.  —  The  Bernina,  12  P.  D.  58;  The  Cas.  No.  3,402a;  The  Eliza  and  Abby,  Blatchf. 
City  of  Mackinac,  43  U.  S.  App.  190;  The  A.  &  H.  Adm.  435,  8  Fed.  Cas.  No.  4,349;  The 
W.  Thompson,  39  Fed.  Rep.  115.  Compare  Olympia,  52  Fed.  Rep.  985,  affirmed  (C.  C.  A.) 
The  Job  T.  Wilson,  84  Fed.  Rep.  204.  61  Fed.  Rep.  120. 
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cumstances  of  the  collision,  but  the  claimant  did  not  except  to  it.1  Costs 
have  been  awarded  against  the  successful  claimant  for  failure  to  render  assist- 
ance to  the  other  vessel,  though  his  vessel  was  not  in  fault  for  the  collision.3 
And  so  where  the  libelant  obtained  a  decree  for  his  damage,  no  costs  were 
awarded  because  he  refused  on  notice  to  move  his  vessel  out  of  the  way,3  or 
recovered  only  an  insufficient  portion  of  his  demands,4  or  delayed  bringing  his 
suit  to  a  hearing  for  twelve  years,5  or  delayed  a  whole  season  to  make  repairs,6 
or  delayed  for  thirty  days  to  give  notice  of  claim  for  damages  for  injuries 
caused  by  swells  of  a  passing  steamer,7  or  because  his  seamen  went  on  board 
the  other  ship  with  knives  and  were  violent,8  or  because  the  facts  of  the  col- 
lision were  misstated,9  and  costs  have  been  imposed  on  a  successful  libelant 
for  irregularities.10 

To  Successful  Party.  —  Costs  will  be  awarded  to  the  successful  libelant  where 
offers  of  settlement  have  been  made  by  both,  and  the  libelant,  though  he 
recovered  much  less  than  demanded,  recovered  more  than  he  was  offered,11  or 
where  the  claimant,  although  he  had  made  voluntary  reparation  for  most  of 
the  libelant's  damages,  yet  absolutely  denied  responsibility  for  the  collision.12 
But  costs  will  be  allowed  to  the  claimant  where  he  had  made  reasonable  offers 
of  settlement  and  had  paid  into  court  an  amount  equal  to  that  afterwards  found 
due. 13  So  costs  will  be  awarded  against  an  unsuccessful  libelant  who  negli- 
gently arrested  the  wrong  ship.14  Where  an  innocent  vessel  is  brought  into 
the  case  at  the  instance  of  the  libeled  vessel,  her  owners  are  entitled  to  costs 
against  such  vessel.15  And  in  a  case  of  a  libel  against  two  vessels,  where  the 
claimant  of  one  attempted  unsuccessfully  to  throw  the  blame  on  the  other, 
he  was  held  liable  for  the  latter's  costs.16  Where,  instead  of  libel  and  cross- 
libel,  the  owners  of  the  colliding  vessels  brought  separate  suits  which  were 
not  consolidated,  it  was  held  that  a  full  bill  of  costs  was  taxable  by  the  suc- 
cessful party. 17  The  cargo  owner  who  brings  a  separate  suit  instead  of  petition- 
ing to  be  made  a  party  in  the  suit  by  the  vessel  owner  will  be  charged  with 
the  costs  of  his  suit  without  regard  to  the  result  of  the  first  suit."* 

b.  Mutual  Fault.  —  Where  both  vessels  are  foond  in  fault  and  the  dam- 
ages are  divided,  the  rule  as  to  costs  has  not  been  uniform.  Some  of  the 
early  cases  have  held  that  costs  should  be  refused  to  both  parties,19  while  others 

1.  Defective  Pleading.  —  The  Steam  Ferry  10.  Irregularities. —  The  Steamboat  Thomas 
Boat  Warren,  2  Ben.  (U.  S.)  498,  29  Fed.  Cas.  Kiley,  3  Ben.  (U.  S.)  228,  23  Fed.  Cas.  No. 
No.  17,192.  13,924. 

2.  Failure  to  Render  Assistance. — The  Celt,  3  11.  To  Successful  Party.  —  The  Walter  W. 
Hag.  Adm.  321.  Pharo,  1  Lowell  (U.  S.)  437,  29  Fed.  Cas.  No. 

3.  Negligence.  —  Duane  v.  Steam-Tug  Emma  17,124. 

J.  Kennedy,  5  Fed.  Rep.  206.  12.  The  Robert  Jenkins,  22  Fed.  Rep.  797. 

4.  Partial  Recovery.  —  Duane  v.  Steam-Tug  13.  Offer  of  Settlement. — The  Glencairn,  78 
Emma  J.  Kennedy,  5  Fed.  Rep.  206.  Fed.  Rep.  379. 

5.  Laches.  —  The  Celestial  Empire,  11  Fed.  14.  Arrest  of  Wrong  Vessel. —  The  Evangel- 
Rep.  761.  ismos,  Swabey  378,  12  Moo.  P.  C.  352. 

But  costs  will  not  be  withheld  for  delay  in  15.  Innocent  Vessel  Made  Party.  —  The  Broth- 
bringing  the  suit  where  the  respondent  con-  ers,  30  Fed.  Rep.  75  ;  The  John  Cottrell,  34 
cealed  the  fact  of  the  collision,  causing  the  Fed.  Rep.  907;  The  Waverly,  42  Fed.  Rep.  188. 
libelant's  boat  to  go  adrift.  The  Schooner  Iff.  The  River  Lagan.  57  L.  J.  Adm.  28,  58 
Christopher  Columbus,  8  Ben.  (U.  S.)  239,  5  L.  T.  N.  S.  773,  6  Asp.  M.  Cas.  281  ;  Green  v. 
Fed.  Cas.  No.  2,705.  Goodyer,  6  Asp.  M.  Cas.  281,  note. 

6.  Delay  to  Repair.  —  The    Komuk,    50    Fed.  17.  The  Medusa,  47  Fed.  Rep.  821. 

Rep.  618.  18.  Cargo  Owner. — The  Nahor,  9  Fed.  Rep. 

7.  Neglect  to  Give  Notice.  —  The    Steamboat  213. 

Massachusetts,  10  Ben.  (U.  S.)   177,   16  Fed.  Costs  Dependent  upon  Court  and  Amount  of  Re- 

Cas.  No.  9,258;  The  Steamboat  Rhode  Island,  covery.  — See  The  Asia.  (1891I  P.  121.  60  L.  J. 

8  Ben.  (U.  S.)  50,  20  Fed.  Cas.  No.  11,742.  Adm.  38:  The  Saltburn,  (1892)  P.  333:  The 

In  this  case  costs  were  given  to  the  claimant  Herald.  63  L.  T.  N.  S.  324;  Tenant  v.  Ellis,  6 

because  the  first  notice  of  damage  was  the  filing  Q.  B.  D.  46;  Rockett  v.  Clippingdale.  (1891)  2 

of  the  libel.  Q.  B.  203. 

8.  Threats  by  Seamen.  —  The  Catalina,  2  19.  Cases  of  Mutual  Fault.  —  The  Agra  r.  The 
Spinks  23.  Elizabeth  Jenkins,  16  W.  R.  735,  4  Moo.  P.  C. 

9.  Misstatement  of  Facts. — The  Maryland,  19  C.  N.  S.  435,  36  L.  J.  Adm.  16.  L.  R.  1  P.  C. 
Fed.  Rep.  551.  5oi  ;  The  Hector,  8  P.  D.  218,  52  L.  J.  Adm.  51 ; 
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have  held  that  the  libelant  should  have  full  costs  where  no  cross-libel  was 
filed,  and  the  loss  was  all  on  one  side,  or  where  the  libeled  vessel  was  most 
to  blame,1  particularly  if  the  libelant  in  his  statement  of  claim  admits  that  he 
is  to  blame.'2  But  it  seems  that  it  is  now  the  rule  in  all  cases  of  mutual  fault 
to  divide  the  costs  equally  between  the  guilty  parties.3 

c.  Inevitable  Accident.  —  In  cases  where  the  collision  is  found  to  be 
the  result  of  inevitable  accident,  the  rule  in  England  is  to  make  no  order  as 
to  costs  unless  it  can  be  shown  that  the  suit  was  brought  without  probable 
cause.4  In  the  United  States  the  general  rule  is  to  allow  costs  to  claimants 
on  dismissal  in  cases  of  inevitable  accident,5  but  the  court  will  exercise  its 
discretion  and  for  good  cause  dismiss  without  costs.6 

d.  Inscrutable  Fault.  —  No  settled  rule  as  to  costs  in  cases  of  inscruta- 
ble fault  can  be  found  in  the  reports.  In  cases  where  the  damages  have  been 
divided  costs  have  been  divided.7  In  cases  where  the  libel  has  been  dismissed 
costs  have  sometimes  been  equally  divided,8  but  they  also  have  been  refused 
to  the  claimant/'  and  have  been  given  to  the  claimant.10 

e.  Compulsory  Pilotage.  —  Where  the  suit  is  dismissed  on  the  ground 
that  the  collision  was  caused  by  the  fault  of  a  compulsory  pilot,  the  defend- 
ant, under  the  English  admiralty  rule,  is  entitled  to  costs.11  But  where  other 
defenses  are  also  raised  and  not  proved,  each  party  bears  his  own  costs.12 


The  Bedford,  5  Blatchf.  (U.  S.)  200,  3  Fed.  Cas. 
No.  1,216;  The  Steamship  Favorita,  4  Ben.  (U. 
S.)  132,  8  Fed.  Cas.  No.  4,694;  The  Nautilus,  1 
Ware  (U.  S.)  529,  17  Fed.  Cas.  No.  10,058. 

1.  The  Brig  Rival,  1  Sprague  (U.  S.)  128; 
The  Ferry-Boat  Baltic,  2  Ben.  (U.  S.)  452;  The 
Steamboat  Austin,  3  Ben.  (U.  S.)  11,  2  Fed. 
Cas.  No.  663;  The  Sapphire,  18  Wall.  (U.  S.) 
51  ;  The  Steamboat  City  of  Hartford,  7  Ben. 
(U.  S.)  510,  5  Fed.  Cas.  No.  2,750;  The 
Eleanora,  17  Blatchf.  (U.  S.)  88,  8  Fed.  Casl 
No.  4,335  ;  The  Mary  Patten,  2  Lowell  (U.  S.) 
196,  16  Fed.  Cas.  No.  9,223 ;  The  Steamboat 
Paterson,  3  Ben.  (U.  S.)  299,  18  Fed.  Cas.  No. 
10.795;  The  Excelsior,  12  Fed.  Rep.  195;  The 
James  M.  Thompson,  12  Fed.  Rep.  189;  McCabe 
v.  Old  Dominion  Steam-Ship  Co.,  31  Fed.  Rep. 
234- 

2.  The  General  Gordon,  63  L.  T.  N.  S.  117. 

3.  The  America,  92  U.  S.  432 ;  The  North 
Star,  106  U.  S.  17;  The  Sterling,  106  U.  S.  647; 
Lane  v.  The  Schooner  A.  Denike,  3  Cliff.  (U. 
S.)  117;  Lenox  v.  Winisimmet  Co.,  1  Sprague 
(U.  S.)  160,  15  Fed.  Cas.  No.  8,248;  The 
Pennsylvania,  15  Fed.  Rep.  814;  The  Hercules, 
20  Fed.  Rep.  205  ;  The  S.  B.  Hume,  24  Fed. 
Rep.  296,  affirming  15  Fed.  Rep.  814;  The  War- 
ren, 25  Fed.  Rep.  782  ;  The  Wyanoke,  42  Fed. 
Rep.  80;  Union  Ice  Co.  v.  Crowell,  (C.  C.  A.) 
55  Fed.  Rep.  90  ;  The  Horace  B.  Parker,  (C.  C. 
A.)  76  Fed.  Rep.  238  ;  The  Albany,  74  Fed.  Rep. 
314;  The  Edward  Luckenback,  94  Fed.  Rep. 
544- 

Cargo  Owners.  —  Where  cargo  owners  join  in 
a  libel  by  the  vessel  owners  for  a  collision,  and 
both  vessels  are  held  in  fault,  the  cargo  owner 
can  recover  only  half  his  bill  of  costs  from  the 
claimant.    The  Wyanoke,  42  Fed.  Rep.  80. 

Where  cargo  owners  fail  in  their  contention 
that  the  cargo-carrying  vessel  was  not  to  blame, 
both  vessels  having  been  found  in  fault,  they 
are  not  entitled  to  costs.  The  City  of  Man- 
chester. 5  P.  D.  221  ;  The  Consett,  5  P.  D.  77. 

4.  Inevitable  Accident.  —  The  Ship  Marpesia 
v.  The  America,  L.  R.  4  P.  C.  221  ;  The  Buck- 


hurst,  6  P.  D.  152;  The  Itinerant,  2  W.  Rob. 
236  ;  The  London,  Brown  &  L.  82  ;  The  Wash- 
ington. 5  Jur.  1067;  The  Thornley,  7  Jur.  659; 
The  Columbus,  Abb.  Adm.  3^0  ;  The  Marpesia, 
8  Moo.  P.  C.  C.  N.  S.  468 ;  The  Virgo,  35  L.  T. 
N.  S.  519,  25  W.  R.  397;  The  City  of  Cam- 
bridge, 35  L.  T.  N.  S.  781  ;  The  Margaret,  10 
L.  C.  Rep.  113,  2  Stuart  Adm.  (L.  C.)  19;  The 
Harold  Haarfager,  18  L.  C.  Jur.  303.  But  see 
The  Naples,  11  P.  D.  124,  55  L.  J.  Adm.  64; 
The  Monkseaton,  14  P.  D.  51,  58  L.  J.  Adm.  52. 

5.  The  Morning  Light,  2  Wall.  (U.  S.)  550; 
The  Florence  P.  Hall,  14  Fed.  Rep.  418. 

6.  The  Florence  P.  Hall,  14  Fed.  Rep.  408. 

7.  Inscrutable  Fault.  —  Lucas  v.  The  Steam- 
boat Thomas  Swann.  Newb.  Adm.  158;  Lucas  v. 
The  Thomas  Swann,  6  McLean  (U.  S.)  282,  15 
Fed.  Cas.  No.  8.588. 

8.  Assante  v.  Charleston  Bridge  Co.,  40  Fed. 
Rep.  765. 

9.  The  Schooner  Breeze,  6  Ben.  (U.  S.)  14, 
4  Fed.  Cas.  No.  1,829. 

10.  Steamboat  Bayard  v.  Steamboat  Coal  Val- 
ley, 3  Pittsb.  (Pa.)  165,  2  Fed.  Cas.  No.  1,128; 
The  Bark  Kallisto,  2  Hughes  (U.  S.)  128,  14 
Fed.  Cas.  No.  7,600. 

See  supra,  this  section,  Evidence — Weight 
and  Sufficiency. 

11.  Compulsory  Pilot  —  Fault.  —  The  Schwan, 
L.  R.  4  A.  &  E.  187  ;  The  Castor,  6  L.  T.  N.  S. 
106;  The  Royal  Charter,  L.  R.  2  A.  &  E.  362, 
38  L.  J.  Adm.  36  ;  The  Juno,  1  P.  D.  135,  45  L. 
J.  Adm.  105  ;  General  Steam  Nav.  Co.  v.  Lon- 
don, etc.,  Shipping  Co.,  2  Ex.  D.  467,  47  L.  J. 
Adm.  1,  47  L.  J.  Exch.  77:  The  Princeton,  3  P. 
D.  90,  47  L.  J.  Adm.  33  ;  The  Hankow,  4  P.  D. 
197,  48  L.  J.  Adm.  29;  The  J.  H.  Henkes,  12 
P.  D.  106,  56  L.  J.  Adm.  69.  Contra,  The  Ad- 
miral Boxer,  Swabey  193  ;  The  Annapolis,  Lush. 
295,  30  L.  J.  Adm.  201,  4  L.  T.  N.  S.  417. 

Costs  of  Cross-action.  —  See  The  Annapolis, 
Lush.  295  ;  The  Ruby,  15  P.  D.  139. 

12.  Other  Defenses.  —  The  Livia,  25  L.  T.  N. 
S.  887 ;  The  Matthew  Cay,  5  P-  D.  49,  49  L.  J. 
Adm.  47. 
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/.  Costs  of  Reference.  —  There  is  no  hard-and-fast  rule  as  to  allowing 
or  disallowing  costs  of  the  reference.1  But  the  usual  rule  in  England  and 
Canada,  where  more  than  one-third  of  the  libelant's  claim  is  disallowed  by 
the  registrar,  is  to  condemn  him  in  the  costs  of  the  reference.3  Costs  of 
appeal  from  or  exceptions  to  the  registrar's  or  commissioner's  report  usually 
follow  the  result.3 

g.  Costs  of  Appeal.  —  Costs  of  appeal  are  usually  allowed  to  the 
successful  party  on  the  appeal.4  Where  a  decree  apportioning  the  damages  is 
affirmed  on  the  appeal  of  both  parties,  the  general  rule  is  not  to  award  costs,5 
though  there  are  cases  in  which,  under  such  circumstances,  costs  have  been 
apportioned.6  But  where  a  party  appeals  and  secures  an  apportionment  of 
damages,  the  general  rule  in  the  United  States  is  to  allow  to  him  full  costs  of 
appeal  against  the  vessel  found  equally  in  fault.7  In  England  the  rule  in  such 
case  is  that  each  party  pays  his  own  costs  in  both  courts.8  Costs  will  be 
equally  divided  where  the  appealing  party  succeeds  in  reducing  the  amount  of 
the  decree  by  excluding  items  of  damage.9  Where  two  vessels  are  libeled 
and  an  apportionment  of  damages  is  secured  on  an  appeal  by  the  owner  of 
one  vessel,  the  libelant  who  contested  the  appeal  is  not  entitled  to  costs  of 
appeal. 10  Nor  in  such  case  is  he  liable  for  costs  of  appeal  where  there  was 
good  ground  for  joining  the  vessels.11  So  where  two  vessels  are  libeled  and 
one,  being  found  solely  in  fault,  appeals  and  secures  a  decree  finding  the 
other  solely  in  fault,  the  appellant  is  entitled  to  full  costs.13  Costs  of  appeal 
have  been  refused  to  an  appellant  securing  a  reversal  on  new  evidence  which 
might  have  been  introduced  in  the  court  below.13  And  costs  have  also  been 
refused  for  defects  in  pleading,14  and  the  appellant  has  been  compelled  to  pay 
costs  because  of  the  irregularities  in  proceeding  and  delay  in  bringing  the 
cause  to  a  hearing  on  appeal.15 


1.  Costs  of  Reference. — The  Friedeberg,  10  P. 
D.  112,  54  L.  J.  Adm.  75  ;  The  Amelia,  23  L.  T. 
N.  S.  544- 

2.  The  Berbice,  6  L.  T.  N.  S.  106;  The 
Naomi,  32  L.  T.  N.  S.  836;  The  Eilean  Dubh, 
49  L.  T.  N.  S.  444  ;  The  Gleaner,  38  L.  T.  N.  S. 
650;  The  Seine,  Swabey  513;  The  Peerless, 
Lush.  30;  The  Empress  Eugenie,  Lush.  138; 
The  Normanton,  4  Quebec  15  ;  The  Quebec,  4 
Quebec  101.  See  also  The  Savernake,  5  P.  D. 
166  ;  The  Mary,  7  P.  D.  201. 

3.  Costs  of  Appeal  from  Report.  —  The  Black 
Prince,  Lush.  568  ;  The  Steam  Ferry-Boat  Bal- 
tic, 3  Ben.  (U.  S.)  195,  2  Fed.  Cas.  No.  824. 

4.  Costs  of  Appeal. —  The  Swansea  v.  The  Con- 
dor, 4  P.  D.  115,  48  L.  J.  Adm.  33;  The 
Lauretta,  4  P.  D.  25,  48  L.  J.  Adm.  55  ;  The 
Milanese,  45  L.  T.  N.  S.  151  ;  The  Maeander,  1 
Moo.  P.  C.  C.  N.  S.  63  ;  The  Schooner  Mar- 
garet v.  The  Steamboat  Connestoga,  2  Wall.  Jr. 
(C.  C.)  116,  16  Fed.  Cas.  No.  9,070. 

5.  The  North  American,  Swabey  358 ;  The 
North  Star,  106  U.  S.  17,  affirming  16  Blatchf. 
(U.  S.)  80,  28  Fed.  Cas.  No.  16,839;  The  Atlas, 
10  Blatchf.  (U.  S.)  459,  2  Fed.  Cas.  No.  634; 
The  Parkersburgh,  5  Blatchf.  (U.  S.)  247,  18 
Fed.  Cas.  No.  10,753;  The  Wing  of  the  Morn- 
ing, 5  Blatchf.  (U.  S.)  15,  30  Fed.  Cas.  No. 
17,872;  The  Nacoochee,  28  Fed.  Rep.  462;  The 
C.  P.  Raymond,  36  Fed.  Rep.  336. 

6.  The  Eleanora,  17  Blatchf.  (U.  S.)  88,  8 
Fed.  Cas.  No.  4,335  ;  The  Warren,  25  Fed.  Rep. 
782. 

7.  The  Beford,  5  Blatchf.  (U.  S.)  200,  3 
Fed.  Cas.  No.  1,216;  The  Galileo,  29  Fed.  Rep. 
538;  Hardy  v.  The  Raleigh,  44  Fed.  Rep.  781  ; 
The  Umbria,  59  Fed.  Rep.  475,  []  U.  S.  App. 
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691;  The  Princeton,  (C.  C.  A.)  67  Fed.  Rep. 
557;  The  Ottoman,  (C.  C.  A.)  74  Fed.  Rep.  316; 
The  Horace  B.  Parker,  (C.  C.  A.)  76  Fed.  Rep. 

238. 

But  in  similar  cases  in  the  first  and  sixth 
circuits  costs  of  appeal  have  been  equally  di- 
vided between  the  parties.  The  Parthian,  (C. 
C.  A.)  55  Fed.  Rep.  426 ;  The  Fountain  City, 
(C.  C.  A.)  62  Fed.  Rep.  87. 

8.  The  Eclipse,  15  Moo.  P.  C.  262;  The 
Corinna,  35  L.  T.  N.  S.  781  ;  Ocean  Steamship 
Co.  v.  Apcar,  15  App.  Cas.  37,  59  L.  J.  P.  C. 
49. 

9.  The  Shady  Side,  17  Blatchf.  (U.  S.)  132, 
12  Fed.  Cas.  No.  12,692;  The  North  Star,  (C. 
C.  A.)  62  Fed.  Rep.  71. 

10.  The  Galileo,  29  Fed.  Rep.  538. 

11.  The  Dentz,  29  Fed.  Rep.  525  ;  The  Flush- 
ing, 32  Fed.  Rep.  334. 

12.  The  Glannibanta,  1  P.  D.  283  ;  The  Dentz, 
29  Fed.  Rep.  525  ;  The  Flushing,  32  Fed.  Rep. 
334. 

13.  Carrigan  v.  The  Charles  Pitman,  1  Wall. 
Jr.  (C.  C.)  307,  5  Fed.  Cas.  No.  2,444 ;  The 
Schooner  Margaret  v.  The"  Steamboat  Connes- 
toga, 2  Wall.  Jr.  (C.  C.)  116,  16  Fed.  Cas.  No. 
9.070.  See  also  The  Oxford,  (C.  C.  A.)  66 
Fed.  Rep.  590. 

14.  The  Ann,  13  Moo.  P.  C.  198. 

15.  The  Ethel,  (C.  C.  A.)  66  Fed.  Rep.  340. 
Items  Taxable.  —  See  The  Leo,  Lush.  444,  31 

L.  J.  Adm.  78,  6  L.  T.  N.  S.  58;  The  Collin- 
grove,  10  P.  D.  158.  54  L.  J.  Adm.  78,  53  L.  T. 
N.  S.  681,  34  W.  R.  156,  5  Asp.  M.  Cas.  483; 
The  Karla,  Brown  &  L.  367,  13  W.  R.  295  ;  The 
Barge  Avid.  3  Ben.  (U.  S.)  434,  2  Fed.  Cas.  No. 
678. 
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XVI.  Limitation  of  Vessel  Owner's  Liability  —  I.  History  of  Rule.  — 

While  the  civil  as  well  as  the  common  law  made  the  owner  responsible  to  the 
whole  extent  of  damage  caused  by  the  wrongful  act  or  negligence  of  the  master 
or  crew,1  under  the  maritime  law  of  modern  Europe  the  owner's  liability  was 
merely  coextensive  with  his  interest  in  the  vessel  and  its  freight,  and  ceased 
by  his  abandonment  and  surrender  of  these  to  the  parties  sustaining  loss. 
The  rule  of  the  maritime  law,  which  was  never  in  force  as  such  in  England, 
was  adopted  to  a  partial  extent  in  that  country  by  statute  in  1734,  and  was 
further  extended  in  1786.  But  it  was  not  until  1812  that  it  was  extended  to 
cover  damage  done  to  other  ships  and  their  cargoes,  including,  of  course, 
cases  of  collision.  But  the  English  statutes  contained  no  provision  for  a  sur- 
render and  assignment  of  the  ship  and  freight,  but  only  for  paying  their  value 
into  court.  And  it  was  held  that  the  value  of  the  ship  and  freight  was  to  be 
estimated  as  it  stood  immediately  prior  to  the  injury,  so  that  if  the  ship  were 
lost  by  the  occurrence  which  caused  it,  or  any  subsequent  period  before  com- 
pletion of  the  voyage,  the  shipowners  would  still  be  liable  for  that  value. 
The  earliest  American  legislation  upon  this  subject  is  found  in  a  statute  of 
Massachusetts  passed  in  18 18  and  revised  in  1836.  This  was  taken  sub- 
stantially from  the  existing  English  law.  It  was  followed  by  an  act  of  the 
legislature  of  Maine,  in  1831,  copied  from  the  statute  of  Massachusetts.* 

The  English  Rule  was  modified  by  statute  in  1854,  and  again  in  1862,  and  the 
whole  subject  is  now  covered  by  the  Merchants  Shipping  Act  of  1894.  §  503, 
which  provides  for  limiting  the  liability  of  the  shipowners  in  case  of  loss  of 
life  or  personal  injury  to  any  person  carried  in  the  ship  or  in  any  other  vessel, 
and  to  any  damage  to  or  loss  of  merchandise  on  board  the  ship  or  on  board 
any  other- vessel ;  or  to  damage  to  or  loss  of  any  other  vessel,  the  liability  for 
loss  of  life  or  personal  injury  being  limited  to  fifteen  pounds  for  each  ton  of 
the  ship's  tonnage,  and  in  respect  of  loss  of  or  damage  to  vessels  and 
merchandise,  to  eight  pounds  for  each  ton.3 

Rule  in  United  States.  — The  earliest  comprehensive  act  in  the  United  States 
is  the  Act  of  Congress  of  1851,  known  as  the  "  Limited  Liability  Act,"  which 
provides  that  "the  liability  of  the  owner  of  any  vessel  for  any  embezzlement, 
loss,  or  destruction,  by  any  person,  of  any  property,  goods,  or  merchandise 
shipped  or  put  on  board  of  such  vessel,  or  for  any  loss,  damage,  or  injury  by 
collision,  or  for  any  act,  matter,  or  thing  lost,  damage  or  forfeiture  done, 
occasioned,  or  incurred,  without  the  privity  or  knowledge  of  such  owner  or 
owners,  shall  in  no  case  exceed  the  amount  or  value  of  the  interest  of  such 


Security  for  Costs.  —  See  The  Temiscouata,  2 
Spinks  208;  The  Kalamazoo,  15  Jur.  885;  The 
Freedom,  L.  R.  3  A.  &  E.  495,  25  L.  T.  N.  S. 
392,  1  Asp.  M.  Cas.  136;  The  Sophie,  1  W.  Rob. 
326;  The  Lake  Megantic,  36  L.  T.  N.  S.  183; 
The  Julia  Fisher,  2  P.  D.  115,  36  L.  T.  N.  S. 
257,  25  W.  R.  756  ;  The  Peri,  8  Jur.  N.  S.  1230, 
32  L.  J.  Adm.  46,  11  W.  R.  44. 

Owner  Liable  Where  Proceeds  of  Vessel  In- 
sufficient to  Pay  Costs.  —  See  The  John  Dunn,  1 
W.  Rob.  159- 

1.  Liability  Unlimited  by  General  Law  — 
England.  —  The  Wild  Ranger,  Lush.  553,  32  L. 
J.  Adm.  49,  7  L.  T.  N.  S.  725  ;  The  Dundee,  1 
Hag.  Adm.  120;  The  Aline,  1  W.  Rob.  111  ;  The 
Voiant,  1  W.  Rob.  383  :  The  Mellona,  3  W.  Rob. 
20;  The  Mary  Caroline,  3  W.  Rob.  106,  6  Notes 
Cas.  (Eng.)  536;  The  Stoomvaart  Maatschappy 
Nederland  v.  Peninsular,  etc.,  Steam  Nav.  Co., 
7  App.  Cas.  795,  31  W.  R.  249;  Gale  v.  Laurie, 
5  B.  &  C.  156,  11  E.  C.  L.  187,  7  Dowl  &  R.  711, 
4  L.  J.  K.  B.  149;  Stinson  v.  Wyman,  Davies 
(U.  S.)  17s;  Hussey  v.  Christie,  9  East  432. 


United  States.  —  The  Rebecca,  1  Ware  (U. 

S.)  193- 

Massachusetts.  —  Walker  v.  Boston  Ins.  Co., 
14  Gray  (Mass.)  294;  Spring  v.  Haskell,  14 
Gray  (Mass.)  311. 

2.  History  of  Rules  of  Limitation. —  Stinson  v. 
Wyman,  Davies  (U.  S.)  172,  23  Fed.  Cas.  No. 
13.460;  The  Rebecca,  1  Ware  (U.  S.)  197;  Nor- 
wich Co.  v.  Wright,  13  Wall.  (U.  S.)  104;  The 
City  of  Norwich,  118  U.  S.  496;  The  Main  v. 
Williams,  152  U.  S.  126;  Pope  v.  Nickerson,  3 
Story  (U.  S.)  465,  19  Fed.  Cas.  No.  11,274; 
The  Mamie,  5  Fed.  Rep.  813  ;  Walker  v.  Boston 
Ins.  Co.,  14  Gray  (Mass.)  298. 

The  principle  of  the  limitation  of  responsi- 
bility of  the  owners  for  the  acts  of  the  master 
originated  in  the  maritime  usages  of  the  middle 
ages  and  more  particularly  in  the  Mediterranean, 
where  commerce  first  acquired  activity  and  ex- 
tension after  the  fall  of  the  Western  Empire. 
The  Rebecca,  1  Ware  (U.  S.)  200. 

3.  English  Rule.  —  See  The  Main  v.  Williams, 
152  U.  S.  127. 
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owner  in  such  vessel  and  her  freight  then  pending."  1  This  act,  so  far  as  it 
affects  shippers  of  goods,  is  treated  elsewhere  in  this  work.2  The  rule  of 
limited  liability  prescribed  by  this  act  is  nothing  more  than  the  old  maritime 
law  administered  in  courts  of  admiralty  in  all  countries  except  England  from 
time  immemorial.3  And  Congress  had  undoubted  power  to  pass  the  law,  for 
it  is  not  only  a  maritime  regulation  in  its  character,  but  it  is  clearly  within  the 
scope  of  the  power  given  to  Congress  to  regulate  commerce,  and  it  applies  to 
all  courts  and  jurisdictions  throughout  the  United  States.4 

Other  statutes.  —  The  supplement  Act  of  Feb.  13,  1893,  known  as  the  "  Har- 
ter  Act,"  was  apparently  designed  to  modify  the  regulations  previously  exist- 
ing between  the  vessel  and  her  cargo,  and  does  not  affect  the  liability  of  the 
vessel  or  her  owners  to  other  vessels  with  which  she  may  come  in  collision.5 
Nor  does  the  provision  of  the  steamboat  inspection  law  that,  for  injury  occur- 
ring through  tha  neglect  or  failure  of  the  owner  to  comply  with  the  provisions 
of  the  law,  or  occurring  through  known  defects  or  imperfection  of  steering 
apparatus  or  of  the  hull,  there  shall  be  as  to  passengers  liability  to  the 
amount  of  the  damage,6  supersede  or  displace  the  proceeding  for  limited  lia- 
bility in  cases  arising  under  its  provision.'  But  it  seems  that  a  failure  to 
comply  with  such  law  may  be  invoked  to  prove  that  the  shipowner  is  not 
entitled  to  limit  his  liability.8  Nor  was  the  provision  of  the  steamboat  inspec- 
tion law  above  stated  repealed  by  the  Act  of  June  26,  1884,  which  limited  the 
individual  liability  of  a  shipowner  to  the  proportion  of  any  and  all  debts  and 
liabilities  that  his  individual  share  of  the  vessel  bears  to  the  whole,  and  pro- 
vided that  the  liabilities  of  all  the  owners  of  a  vessel  on  account  of  the  same 
shall  not  exceed  the  value  of  such  vessel  and  pending  freight.9  The  latter 
provisions  apply  only  to  the  liability  of  the  owners  under  the  original  limita- 
tion act  of  1 85 1,  its  object  being  to  fix  the  liability  of  the  shipowners  among 
themselves  and  to  extend  their  liability  to  cases  of  debt  and  liability  under 
contract  obligations  made  on  account  of  the  ship.10 

2.  Vessels  and  Interests  to  Which  Limitation  Applies  —  a.  TERRITORIAL 
Application  ok  Rules  —  waters.  —  The  law  of  limited  liability  was  enacted 
by  Congress  as  a  part  of  the  maritime  law  of  the  United  States  and  therefore  it 
is  coextensive,  in  its  operation,  with  the  whole  territorial  domain  of  that  law.11 
The  statute  was  originally  restricted  by  the  Revised  Statutes,  §4289,  to  vessels 
not  "  used  in  rivers  or  inland  navigation."  12  But  this  restriction  was  removed 
by  the  Act  of  June  19,  1886,  §  4,  so  as  to  make  the  act  applicable  to  all  kinds 

1.  Limited  Liability  Act.  —  Rev.  Stat.  U.  S.,  Staten  Island  R.  Co.,  58  N.  Y.  126,  17  Am.  Rep. 
§  4-283.  221.    See  also  Butler  v.  Boston,  etc.,  Steamship 

These  statutes  are  strictly  construed.    The      Co.,  130  U.  S.  527. 
Main  v.  Williams,  152  U.  S.  128.  9.  The  Annie  Faxon,  (C.  C.  A.)  75  Fed.  Rep. 

2.  See  the  title  Contracts  of  Affreightment      316,  reversing  66  Fed.  Rep.  577. 

and  Charter-Parties,  vol.  7.  P-  234.  10.  Statute  Limiting  Individual  Liability.  — 

3.  Adoption  of  Rule  of  Maritime  Law.  —  Provi-  Gokey  v.  Fort,  44  Fed.  Rep.  364  ;  The  Giles 
dence,  etc.,  Steamship  Co.  v.  Hill  Mfg.  Co.,  109  Loring,  48  Fed.  Rep.  463;  The  Annie  Faxon, 
U.  S.  578.  (C.  C.  A.)  75  Fed.  Rep.  312.    See  also  Butler  v. 

4.  Power  of  Congress.  —  Rounds  v.  Provi-  Boston,  etc.,  Steamship  Co.,  130  U.  S.  554. 
dence,  etc.,  Steamship  Co.,  14  R.  L  344'.  Provi-  11.  Territorial  Application  of  Law.  —  Norwich 
dcnce,  etc.,  Steamship  Co.  v.  Hill  Mfg.  Co.,  109  Co.  v.  Wright,  13  Wall.  (.U.  S.)  127;  The  Lotta- 
U.  S.  578;  In  re  Long  Island  North  Shore  Pass.,  wanna,  21  Wall.  (U.  S.)  577;  The  Scotland,  105 
etc.,  Transp.  Co.,  5  Fed.  Rep.  599 ;  The  Garden  U.  S.  24 ;  Providence,  etc.,  Steamship  Co.  v. 
City.  26  Fed.  Rep.  766.  Hill  Mfg.  Co.,  109  U.  S.  578;  Butler  v.  Boston, 

5.  "  Harter  Act." — The  Delaware,  161  U.  S.  etc.,  Steamship  Co.,  130  U.  S.  555;  In  re  Gar- 
459-  nett,  141  U.  S.  1  ;  Lord  v.  Goodall,  etc.,  Steam- 

6.  Steamboat  Inspection  Law.  —  Rev.  Stat.,  §  ship  Co.,  4  Sawy.  (U.  S.)  292,  15  Fed.  Cas.  No. 
4493-  8,506 ;  In  re  Long  Island  North  Shore  Pass., 

7.  Butler  v.  Boston,  etc.,  Steamship  Co.,  130  etc.,  Transp.  Co.,  5  Fed.  Rep.  599. 

U.  S.  527  ;  In  re  Long  Island  North  Shore  Pass.,  12.  Such  Restriction  has  been  held  inapplicable 

etc.,  Transp.  Co.,  5  Fed.  Rep.  599 ;  The  Annie  to  a  vessel  used  on  the  Great  Lakes.    Moore  v. 

Faxon,  (C.  C.  A.)  75  Fed.  Rep.  316.  American  Transp.  Co.,  24   How.   (U.  S.)    1  ; 

8.  The  Annie  Faxon,  (C.  C.  A.)  75  Fed.  Rep.  Craig  v.  Continental  Ins.  Co.,  141  U.  S.  638; 
31*,  reversing  66   Fed.   Rep.  577;   Carroll  v.  Vessels  Owners'  Towing  Co.'s  Petition,  26  Fed. 
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of  vessels,  not  only  to  seagoing  vessels,  but  to  those  used  on  lakes,  on  rivers,  or 
in  inland  navigation,  including  canal  boats,  barges,  and  lighters.1 

Vessels.  —  As  the  Act  of  Congress  is  in  force  on  all  navigable  waters  within 
the  maritime  jurisdiction  of  the  United  States,  so  also  does  it  include  all  ves- 
sels navigating  such  waters,  though  it  originally  excluded  canal  boats,  barges, 
and  lighters.2  It  is  not  material  that  the  vessel  is  a  barge  without  motive 
power  of  its  own,3  or  is  not  registered  as  a  vessel  of  the  United  States,4  or 
is  run  by  its  owners  on  their  routes  which  also  are  in  part  on  land,5  or 
is  in  a  wrecked  condition,  incapable  of  carrying  cargo.6  The  English  statute, 
however,  applies  only  to  ' '  seagoing  vessels, ' '  7  and  it  has  been  held  inapplicable 
to  racing  yachts  which  are  not  seagoing  vessels.8  Nor  does  it  apply  to  a  newly 
launched  vessel  not  yet  registered.9 

Foreign  Vessels.  —  The  limitation  of  the  earlier  English  Merchant  Shipping 
Acts  applied  only  to  the  owners  of  British  ships. 10  But  the  later  acts  expressly 
include  "  the  owners  of  any  ship,  whether  British  or  foreign."  11  As  the  Act 
of  Congress,  as  has  been  stated,  is  but  a  statutory  adoption  of  the  rule  of  the 
maritime  law,  the  nationality  of  the  vessel  or  place  of  injury  would  seem  to 
be  immaterial  where  the  courts  of  the  United  States  are  resorted  to,  either 
to  enforce  the  liability  of  the  vessel  owner  or  to  obtain  the  benefit  of  the 
limitation,13  except  when  a  collision  occurs  between  two  vessels  of  the  same 
foreign  nation,  or  perhaps  of  two  foreign  nations  having  the  same  maritime  law.13 

b.  Persons  and  Interests.  —  The  Act  of  Congress  provides  that  the  lia- 
bility of  the  owner  "  shall  in  no  case  exceed  the  amount  or  value  of  the 
interest  of  such  owner  in  such  vessel  and  her  freight  then  pending." 

Owners.  —  The  limitation  extends  to  persons  who  are  the  actual,  though 
not  the  registered,  owners,14  and  to  a  company  carrying  passengers  and  goods 
partly  by  railway  and  partly  by  its  own  ships,15  and  to  an  insurer  to  whom 
the  vessel  has  been  abandoned  and  which  is  lost  while  in  the  salvors'  hands 
and  being  towed  to  a  place  of  safety.16 

interests.  —  The  shipowner's  interest  in  vessel  and  freight  includes  all  rights 
of  action  which  are  directly  representative  of  the  ship  and  freight,  and  he 

Rep.  169;  In  re  Goodrich  Transp.  Co.,  26  Fed.  Amalia,  1  Moo.  P.  C.  C.  N.  S.  474;  The  Carl 
Rep.  713;  American  Transp.  Co.  v.  Moore,  5  Johan,  cited  in  The  Dundee,  1  Hag.  Adm.  113. 
Mich.  368.  11.  The  Brinio,  90  L.  T.  Jour.  249  ;  The  Scot- 
Other  cases  construing  the  restriction,  see  The  land,  105  U.  S.  32. 
War  Eagle,  6  Biss.  (U.  S.)  364,  29  Fed.  Cas.  No.  12.  Nationality  or  Place  of  Injury  Immaterial. — 
17,173;  In  re  Long  Island  North  Shore  Pass.,  The  Scotland,  105  U.  S.  24;  The  Scotland,  118 
etc.,  Transp.  Co.,  5  Fed.  Rep.  599;  The  Tug  U.  S.  507;  The  Great  Western,  118  U.  S.  520, 
Sears,  8  Fed.  Rep.  366;  The  Garden  City,  26  affirming  Thommesen  v.  Whitwill,  21  Blatchf. 
Fed.  Rep.  766;  Woodhouse  v.  Cain,  95  N.  Car.  (U.  S.)  45';  Levinson  v.  Oceanic  Steam  Nav. 
113.  Co.,  24  Int.  Rev.  Rec.  122,  15  Fed.  Cas.  No. 

1.  In  re  Garnett,  141  U.  S.  I.  8,292;  In  re  Leonard,  14  Fed.  Rep.  53;  The 

2.  Vessels.  —  The  Mamie,  8  Fed.  Rep.  367,  af-  State  of  Virginia,  60  Fed.  Rep.  1018. 

finning  5  Fed.  Rep.  813;  Chappell  v.  Bradshaw,          See  to  the  contrary  Churchill  v.  The  Ship 

35  Fed.  Rep.  923.  British  America,  9  Ben.  (U.  S.)  516,  5  Fed.  Cas. 

3.  In  re  Myers  Excursion,  etc.,  Co.,  57  Fed.  No.  2,715  ;  The  Steamboat  John  Bramall,  10 
Rep.  240.  Ben.   (U.  S.)   495,    13  Fed.  Cas.  No.  7,334; 

4.  Wallace  v.  Providence,  etc.,  Steam  Ship  Thomassen  v.  Whitwell,  9  Ben.  (U.  S.)  403,  23 
Co.,  14  Fed.  Rep.  56.  Fed.  Cas.  No.  13,  929. 

5.  Wallace  v.  Providence,  etc.,   Steam-Ship  13,  The  Scotland,  105  U.  S.  24. 

Co.,  14  Fed.  Rep.  56.  14.  Owners. —  The  Spirit  of  the  Ocean,  34  L. 

6.  Craig  v.  Continental  Ins.  Co.,  141  U.  S.      J.  Adm.  74. 

638,  26  Fed.  Rep.  798.  15.  The  Normandy,  L.  R.  3  A.  &  E.  152,  39  L. 

7.  English  Statute. —  Hunter  v.  M'Gown,  1  J.  Adm.  48;  London,  etc.,  R.  Co.  v.  James,  L.  R. 
Bligh  573;  The  Mamie,  5  Fed.  Rep.  813.  8  Ch.  241,  42  L.  J.  Ch.  337,  28  L.  T.  N.  S.  48, 

8.  The  Satanita,  (1895)  P.  248.  21  W.  R.  151.    See  also  Wallace  v.  Providence, 

9.  The  Andalusian,  3  P.  D.  182,  47  L.  J.  Adm.  etc..  Steamship  Co..  14  Fed.  Rep.  56. 

65,  39  L.  T.  N.  S.  204,  27  W.  R.  172.  16.  Craig  v.  Continental  Ins.  Co.,  141  U.  S. 

10.  Foreign  Vessels.  —  Cope  v.  Doherty,  4  Kay      638,  affirming  26  Fed.  Rep.  798. 

&  J.  367,  2  De  G.  &  J.  614;  General  Iron  Screw  The  General  Owners  of  the  Vessel  are  not  ex- 
Collier  Co.  v.  Schurmanns,  1  Johns.  &  H.  180,  29  eluded  from  the  benefit  of  the  act  because  they 
L.  J.  Ch.  877  ;  The  Wild  Ranger,  Lush.  553  ;  The      had  let  the  vessel  in  such  a  way  that  the  char- 
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must  surrender  or  account  for  a  sum  received  by  him  as  the  direct  result  of 
the  loss  of  the  ship,  and  which  is  the  legal  equivalent  and  substitute  for  the 
ship,  such  as  damages  received  from  a  loss  by  collision.1  But  the  whaling 
equipment,  provisions,  and  supplies  of  a  whaling  ship  are  not  within  the 
meaning  of  the  act.2  Not  is  the  insurance  any  part  of  the  owner's  interest  in 
the  vessel  and  her  freight  within  the  meaning  of  the  law,  insurance  being  a 
distinct  and  collateral  contract  which  the  shipowner  is  at  liberty  to  make  or 
not.3  The  law  gives  a  twofold  remedy  —  surrender  of  the  ship  or  payment 
of  its  value  —  and  the  limitation  therefore  extends  to  the  owner's  property  as 
well  as  to  his  person,  and  it  is  applicable  to  a  proceeding  in  rem  against  the 
ship  as  well  as  to  a  proceeding  in  personam  against  the  owner.4 

Freight  Pending.  —  The  words  "  freight  then  pending  "  represent  the  earnings 
of  the  voyage,  whether  from  the  carriage  of  passengers  or  merchandise.5  And 
they  include  money  and  freight  prepaid  at  the  port  of  departure,  as  well  as 
freight  earned  at  the  end  of  the  voyage  for  cargo  on  board  at  the  time  of  the 
injury.6  They  also  include  the  demurrage  due  at  the  termination  of  the 
voyage 7  and  the  earnings  of  the  vessel  in  transporting  the  goods  of 
the  owner.  The  amount  in  the  latter  case  will  be  what  would  have  been  a 
fair  compensation  for  transporting  the  same  goods  had  they  belonged  to 
other  persons.8  But  they  do  not  include  salvage  or  towage  compensation  in 
the  nature  of  salvage,  for  that  is  paid  as  a  reward  to  the  vessel,  its  owners  and 
crew,  in  their  efforts  to  save  life  and  property,  and  is  personal  to  the  salvors, 
irrespective  of  any  relation  they  bear  to  others.9  Freight  not  earned  cannot 
be  considered  in  fixing  the  liability.10  Nor  is  there  any  freight  pending  on  a 
whaling  voyage.11  But  the  owner's  liability  for  freight  where  the  vessel  is 
sailed  on  shares  by  a  master  who  is  not  an  owner  is  limited  to  his  interest 
in  the  freight. 18 

3.  Value  of  Interest  —  How  Determined.  —  The  value  of  the  vessel  and  freight 
after  and  not  before  the  loss  is  to  be  taken  as  the  measure  of  the  owner's 
liability.13  And  the  point  of  time  at  which  the  amount  or  value  of  the  own- 
er's interest  is  to  be  taken  for  fixing  his  liability  is  the  termination  of  the 
voyage  on  which  the  loss  or  damage  occurs.14  If  the  ship  be  lost  at  sea  or  the 
voyage  be  otherwise  broken  up  before  arriving  at  her  port  of  destination, 
the  voyage  is  then  terminated  for  the  purpose  of  fixing  the  liability.15  And 

terers  become  the  owners  pro  hac  vice.    Quinlan  10.  Unearned  Freight.  —  The  City  of  Norwich, 

v.  Pew,  (C.  C.  A.)  56  Fed.  Rep.  119.  118  U.  S.  468. 

1.  Interests.  —  CTBrien  v.  Miller,  168  U.  S.  There  can  be  no  apportionment  of  the  freight 
306.  where  the  voyage  has  been  broken  up  by  the 

2.  Swift  v.  Brown^ll,  Holmes  (U.  S.)  467,  23  collision,  and  no  freight  earned.  The  City  of 
Fed.  Cas.  No.  13,695,  reversing  The  Ontario,  Norwich,  118  U.  S.  468;  The  Abbie  C.  Stubbs, 
2  Lowell  (U.  S.)  40,  18  Fed.  Cas.  No.  10,543.  28  Fed.  Rep.  720. 

3.  Insurance  Moneys.  —  The  City  of  Norwich,  11.  Whaling  Voyage.  —  Swift  v.  Brownell, 
118  U.  S.  468,  17  Blatchf.  (U.  S.)  221;  The  Holmes  (U.  S.)  467,  23  Fed.  Cas.  No.  13,695; 
Great  Western,  118  U.  S.  520,  affirming  21  The  Ontario,  2  Lowell  (U.  S.)  40,  18  Fed.  Cas. 
Blatchf.   (U.  S.)  65;  Butler  v.  Boston,   etc.,  No.  10,543. 

Steamship  Co.,  130  U.  S.  527;  The  Peshtigo/2  12.  Vessel  Sailed  on  Shares. —  Matter  of  Wright, 

Flipp.  (U.  S.)  466;  O'Brien  v.  Miller,  168  U.  10  Ben.  (U.  S.)  14,  30  Fed.  Cas.  No.  18,066. 

S.  306;  Wattson  v.  Marks,  2  Am.  L.  Reg.  157,  13.  Value,  How  Determined. —  The    City  of 

29  Fed.  Cas.  No.  17,296;  The  City  of  Colum-  Norwich,  118  U.  S.  468,  and  cases  cited  in  fol- 

bus,  22  Fed.  Rep.  460;  The  Rapid  Transit,  52  lowing  note;  The  Alpena,  8  Fed.  Rep.  281. 

Fed.  Rep.  320.  14.  The  City  of  Norwich,  118  U.  S.  468;  Nor- 

4.  Vessel.— The  City  of  Norwich,  118  U.  S.  wich  Co.  v.  Wright,  13  Wall.  (U.  S.)  104; 
468;  The  Rapid  Transit,  52  Fed.  Rep.  320.  Wattson  v.  Marks,  2  Am.  L.  Reg.  157,  29  Fed. 

5.  Freight  Pending. —  The  Main  v.  Williams,  Cas.  No.  17,296;  The  Anna,  47  Fed.  Rep.  525; 
152  U.  S.  131 ;  In  re  Meyer,  74  Fed.  Rep.  881.  The  Giles  Loring,  48  Fed.  Rep.  463;  In  re 

6.  The  Main  v.  Williams,  152  U.  S.  122;  The  Meyer,  74  Fed.  Rep.  897,  overruling  Walker  v. 
Abbie  C.  Stubbs,  28  Fed.  Rep.  720.  Boston  ins.  Co.,  14  Gray  (Mass.)  288;  Spring 

7.  The  Giles  Loring,  48  Fed.  Rep.  463.  v.  Haskell,  14  Gray  (Mass.)  309. 

8.  Allen  v.  Mackay,  1  Sprague  (U.  S.)  219,  15.  The  City  of  Norwich.  118  U.  S.  468,  17 
1  Fed.  Cas.  No.  228.  Blatchf.  (U.  S.)  221  ;  The  Giles  Loring,  48  Fed. 

9.  Salvage.  —  The  Battler,  58  Fed.  Rep.  704  ;  Rep.  463. 

In  re  Meyer,  74  Fed.  Rep.  881.  In  a  case  of  a  steamer  which,  being  injured 
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this  rule  applies  to  a  case  where  the  offending  vessel  did  not  sink  in  conse- 
quence of  the  collision,  but  was  afterwards  wrecked  on  the  same  voyage  by 
the  negligent  navigation  of  those  in  charge.1  The  value  of  the  vessel  as  she 
lies  sunken,  stranded,  or  wrecked  is  the  limit  of  the  owner's  liability.  The 
subsequent  raising  of  the  wreck  and  repair  of  the  vessel,  giving  her  an  increased 
value,  do  not  affect  his  liability.*  The  liability  of  the  owners  is  not  lessened 
by  the  ship  being  under  mortgage.3  The  valuation  of  the  boat  in  a  stipula- 
tion for  value  given  in  suits  brought  against  her  after  she  was  repaired  is 
immaterial.4  Where  the  loss  is  caused  by  a  vessel  in  tow,  the  question 
whether  the  value  of  both  tug  and  tow,  where  owned  by  the  same  person,  or 
only  one  vessel,  must  be  taken  as  the  limit  of  liability,  seems  to  be  still  in 
doubt.5 

4.  Losses  and  Injuries  Subject  to  Limitation.  —  The  limitation  extends  to 
every  kind  of  loss,  damage,  and  injury.6  It  embraces  injuries  to  other  vessels 
by  collision  as  well  as  injuries  to  or  loss  of  cargo  on  board  the  offending  ves- 
sel,7 losses  by  fire,**  loss  of  baggage,9  a  loss  caused  by  an  unjustifiable 
sale  of  cargo  by  the  master  after  the  vessel  has  been  condemned  as  unsea- 
worthy, 10  and  personal  injuries  and  loss  of  life,11  though  the  disaster  happened 
within  the  limits  of  a  county  of  a  state,  and  though  the  liability  itself  arises 
from  the  law  of  the  state,  inasmuch  as  the  control  of  Congress  is  paramount 
over  the  maritime  law  of  the  country.12    But  the  owner's  liability  can  be  lim- 


in  a  collision,  put  back  to  port  and  was  sunk 
before  reaching  there,  and  nothing  was  saved 
but  a  few  strippings  taken  from  her  before  she 
went  down,  it  was  held  that  such  stripping^ 
constituted  the  measure  of  the  owner's  liability. 
The  Scotland,  105  U.  S.  24. 

1.  The  Great  Western,  118  U.  S.  520,  affirm- 
ing Thommesen  v.  Whitwill,  21  Blatchf.  (U. 
S.)  45- 

The  personal  liability  of  the  shipowners  on  a 
contract  of  affreightment  ceases  upon  a  total 
destruction  of  the  vessel  and  loss  of  freight 
before  the  completion  of  her  voyage  though  the 
actual  damage  to  or  loss  of  the  goods  to  be 
carried,  as  in  the  case  of  theft,  has  taken  place 
prior  to  the  destruction  of  the  vessel.  Wattson 
v.  Marks,  2  Am.  L.  Reg.  157,  29  Fed.  Cas.  No. 
17,296. 

2.  The  City  of  Norwich,  118  U.  S.  468.  See 
also  as  to  subsequent  expenses  Matter  of 
Norwich,  etc.,  Transp.  Co.  8  Ben.  (U.  S.)  312, 
18  Fed.  Cas.  No.  10,360,  17  Blatchf.  (U.  S.) 
221,  18  Fed.  Cas.  No.  10,362;  Matter  of  Wright, 
10  Ben.  (U.  S.)  14,  30  Fed.  Cas.  No.  18,066; 
The  Abbie  C.  Stubbs,  28  Fed.  Rep.  719;  The 
Jose  E.  More,  37  Fed.  Rep.  122. 

3.  Spring  v.  Haskell,  14  Gray  (Mass.)  309. 

4.  Matter  of  Norwich,  etc.,  Transp.  Co.,  8 
Ben.  (U.  S.)  312.  18  Fed.  Cas.  No.  10,360. 

5.  In  a  Case  of  a  Loss  of  Goods  in  Transit  Loaded 
on  a  Barge  in  Tow  of  a  Tug,  where  both  vessels 
belonged  to  the  same  owner  and  the  barge  was 
sunk  while  making  a  landing,  it  was  held  that 
they  constituted  in  law  but  one  vessel  for  the 
voyage,  and  the  owner  was  not  entitled  to  limit 
his  liability  for  the  damages  caused  by  the 
negligence  of  the  crew  of  either  vessel  without 
surrendering  both  vessels.  The  Columbia,  (C. 
C.  A.)  73  Fed.  Rep.  236. 

In  a  Case  of  Loss  of  Life  on  an  Excursion  Barge 
which  had  no  motive  power  of  its  own  and  was 
towed  from  place  to  place,  and  at  the  time  of 
the  loss  was  properly  moored  at  a  dock  on  its 
outward  trip,  it  was  held  that  the  owners  might 

105 


surrender  the  barge  without  surrendering  the 
tug  which  was  also  owned  by  them  and  used  in 
connection  with  the  barge.  In  re  Myers  Ex- 
cursion, etc.,  Co.,  57  Fed.  Rep.  240. 

Interest  on  the  amount  awarded  is  only  from 
the  date  of  the  decree,  The  Jose  E.  More,  37 
Fed.  Rep.  122;  though  the  owners  long  delayed 
a  surrender,  The  Battler,  58  Fed.  Rep.  704. 

6.  Losses  and  Injuries  Subject  to  Limitation.  — 
Butler  v.  Boston,  etc.,  Steamship  Co.,  130  U.  S. 
549- 

7.  Collision.  —  Norwich  Co.  v.  Wright,  13 
Wall.  (U.  S.)  104,  reversing  8  Blatchf.  (U.  S.) 
14,  30  Fed.  Cas.  No.  18,087,  affirming  1  Ben. 
(U.  S.)  104,  30  Fed.  Cas.  No.  18,086,  overruling 
Barnes  v.  Steamship  Co.,  6  Phila.  (Pa.)  479, 
25  Leg.  Int.  (Pa.)  196,  2  Fed.  Cas.  No.  1,021. 

8.  Fire. —  Providence,  etc.,  Steamship  Co.  v. 
Hill  Mfg.  Co.,  109  U.  S.  578. 

9.  Baggage.  —  Wallace  v.  Providence,  etc., 
Steam-Ship  Co.,  14  Fed.  Rep.  56;  In  re  Louis- 
ville, etc.,  Packet  Co.,  95  Fed.  Rep.  996  ;  Cham- 
berlain v.  Western  Transp.  Co.,  44  NT.  Y.  305,  4 
Am.  Rep.  681.  But  see  The  Marine  City,  6  Fed. 
Rep.  413;  The  Garden  City,  26  Fed.  Rep.  770. 

10.  Wrongful  Sale  of  Cargo.  —  The  Giles  Lor- 
ing,  48  Fed.  Rep.  463. 

11.  Personal  Injuries  and  Loss  of  Life.  —  Craig 
v.  Continental  Ins.  Co.,  141  U.  S.  638;  Butler  v. 
Boston,  etc.,  Steamship  Co.,  130  U.  S.  552; 
Matter  of  Steam  Propeller  Epsilon,  6  Ben.  (U. 
S.)  378,  8  Fed.  Cas.  No.  4,506;  In  re  Long 
Island  North  Shore  Pass,  etc.,  Transp.  Co..  5 
Fed.  Rep.  600 ;  The  Alpena,  8  Fed.  Rep.  280, 
10  Biss.  (U.  S.)  436;  The  City  of  Columbus,  22 
Fed.  Rep.  460 ;  The  Amsterdam,  23  Fed.  Rep. 
112;  Quinlan  v.  Pew,  (C.  C.  A.)  56  Fed.  Rep. 
Hi;  The  Catskill.  95  Fed.  Rep.  700;  Loughin 
v.  McCaulley,  186  Pa.  St.  517,  65  Am.  St.  Rep. 
872 ;  Rounds  v.  Providence,  etc.,  Steamship 
Co..  14  R.  I.  344. 

12.  Butler  v.  Boston,  etc.,  Meamship  Co.,  130 
U.  S.  527:  Loughin  v.  McCaulley,  186  Pa.  St. 
517,  65  Am.  St.  Rep.  872. 
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ited  only  as  to  such  loss  or  damage  as  occurs  on  the  last  voyage  preceding  the 
filing  of  the  petition  or  on  the  voyage  in  which  the  vessel  is  lost.  The  losses 
of  different  voyages  cannot  be  grouped  together,  and  all  the  losers  cited  in  to 
share  what  has  been  saved,  and  the  owners  exonerated  from  further  liability.1 

Exceptions.  —  The  limitation  extends  only  to  maritime  losses  in  respect  to 
which  relief  can  be  given  in  a  court  of  admiralty.  It  does  not  apply  to 
injuries  by  vessels  to  structures  on  land,  such  as  warehouses,  piers,  etc.8 
Nor  does  the  act  limit  the  liability  of  the  owners  upon  their  direct  personal 
contracts  outside  of  the  ordinary  business  of  the  vessel,  but  only  the  liability 
cast  upon  them  by  law,  by  reason  of  their  ownership  of  the  vessel,  through 
the  contracts  or  torts  of  the  master  or  others  engaged  in  her  navigation.3 
Thus  it  does  not  cover  a  liability  for  repairs  furnished  on  the  personal  contract 
of  the  owners.4  And  where  the  carrier  agrees  to  insure  the  cargo  and  fails  to 
do  so,  he  cannot  limit  his  liability  to  the  value  of  the  vessel,  where  the  cargo 
is  lost  by  the  sinking  of  the  vessel.5  So  the  owner  of  a  yacht  who  enters  her 
in  a  regatta,  where  the  rules  of  the  regatta  committee  piovide  that  any  yacht 
disobeying  or  infringing  any  of  the  rules  should  be  liable  for  all  damage  aris- 
ing therefrom,  cannot  have  his  liability  limited  for  an  injury  caused  to  another 
yacht  in  the  regatta  by  an  infringement  of  the  sailing  rules.6  Nor  does  the 
statute  cover  a  claim  for  unearned  ireight  paid  in  advance,  for  the  liability 
therefor  rests  on  an  independent  contract.7 

In  a  Case  of  Mutual  Fault  the  proceeding  is  not  applicable  until  the  balance  of 
damage  has  been  struck,  and  then  the  party  against  whom  the  decree  passes 
may,  if  otherwise  entitled  to  it,  have  the  benefit  of  the  statute  in  respect  to 
the  balance  which  he  is  decreed  to  pay.8 

5.  Privity  or  Knowledge  of  Owner.  —  The  limited  liability  acts  are  expressly 
confined  to  losses  which  were  caused  "  without  the  privity  or  knowledge  "  of 
the  owner.  Losses  by  fire,  embezzlement,  etc.,  though  covered  by  other 
provisions  of  the  statute,  are  also  within  this  rule.9 

The  Word  "Privity"  is  not  used  in  the  statute  in  any  technical  sense,  especially 
in  any  of  the  technical  senses  of  the  common  law.10  It  means  some  fault  or 
neglect  in  which  the  owner  of  the  vessel  personally  participates. 

And  "Knowledge,"  as  used,  means  some  personal  cognizance  or  means  of 
knowledge,  of  which  he  is  bound  to  avail  himself,  of  a  contemplated  loss,  or 
of  a  condition  of  things  likely  to  produce  or  contribute  to  a  loss,  without 
adopting  appropriate  means  to  prevent  it.11 

1.  Losses  on  Last  Voyage.  —  The  Alpena,  10  40  Fed.  Rep.  542;  Gokey  v.  Fort,  44  Fed.  Rep. 
Biss.  (U.  S.)  436.  364;  The  Giles  Loring,  48  Fed.  Rep.  471. 

''Improper  Navigation." — Under  the  English  4.  McPhail  v.  Williams,  41   Fed.  Rep.  61; 
statute  limiting  the  liability  to  losses  caused  by  Gokey  v.  Fort,  44  Fed.  Rep.  364. 
"  improper  navigation,"  it  has  been  held  that  5.  Laverty  v.  Clausen,  40  Fed.  Rep.  542. 
the  shipowner  is  protected  not  only  as  against  6.  The  Satanita,  (1895)  P-  24%- 
the  legal  consequences  of  negligence  in  his  serv-  7.  Advances  on  Freight.  —  Matter  of  Liver- 
ants  or  agents,  but  also  from  any  imperfection  pool,  etc.,  Steam  Co.,  3  Fed.  Rep.  168. 
in  the  vessel  which  caused  the  injury.     The  8.  Mutual   Fault.  —  The    Stoomvaart  Maat- 
Warkworth,  9  P.  D.  20,  145.  schappy  Nederland  v.  Peninsular,  etc..  Steam 

2.  Maritime  Losses  Only. —  King  v.  American  Nav.  Co.,  7  App.  Cas.  795,  overruling  Chapman 
Transp.  Co.,  1  Flipp.  (U.  S.)  1,  14  Fed.  Cas.  v.  Royal  Netherlands  Steam  Nav.  Co.,  4  P.  D. 
No.  7,787;  Goodrich  Transp.  Co.  v.  Gagnon,  36  157. 

Fed.  Rep.   128,  reversing  26  Fed.  Rep.  713;  9.  Privity  or  Knowledge  of  Owner. —  Provi- 

Elwell  v.  Bender,  79  Hun  (N.  Y.)  243.    Contra,  dence,  etc.,  Steamship  Co.  v.  Hill  Mfg.  Co..  109 

Vessel  Owners'  Towing  Co.'s  Petition,  26  Fed.  U.  S.  378,  reversing  113   Mass.  495,   18  Am. 

Rep.  169.  Rep.  527;  The  Victory,  168  U.  S.  410;  Keene  v. 

The  act  does  not  extend  to  a  loss  caused  The  Bark  Whistler,  2  Sawy.  (U.  S.)   348,  14 

by  contact  of  the  owner's  vessel  with  a  pile  Fed.  Cas.  No.  7.645  ;  The  Strathdon,  89  Fed. 

structure   placed   by    the   owner  in    navigable  Rep.  378;  Woodhouse  v.  Cain,  95  N.  Car.  113; 

waters  without  due  precaution  to  guard  against  Chaflin  v,  Meyer,  75  N.  Y.  260.  31  Am.  Rep.  467. 

accidents.    Darrall  v.  Southern  Pac.  R.  Co.,  47  10.  "Privity"  and  "Knowledge"   Defined. — 

La.  Ann.  1,455.  Quinlan  v.  Pew,  (C.  C.  A.)  56  Fed.  Rep.  116. 

3.  Independent  Contracts. —  The  Amos  D.  11.  Lord  v.  Goodall,  etc.,  Steamship  Co.,  4 
Carver,  35  Fed.  Rep.  669;  Laverty  v.  Clausen,  Sawy.  (U.  S.)  292,  15  Fed.  Cas.  No.  8.506. 
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Application  of  Rule.  —  The  owner  is  bound  to  exercise  the  utmost  care  in  the 
selection  of  a  competent  master  and  crew,  and  in  providing  a  vessel  in  all 
respects  seaworthy;  and  if  by  reason  of  any  neglect  or  fault  in  these  particu- 
lars a  loss  occurs,  the  owner  is  in  privity  within  the  meaning  of  the  statute,1 
and  the  failure  to  comply  with  the  inspection  law  may  be  invoked  to  prove 
that  the  owner  is  not  entitled  to  the  benefit  of  the  law.2  But  owners  may 
avail  themselves  of  the  proper  facilities  common  to  business  men,  and  be 
relieved  whenever  and  so  far  as  they  have  appointed  a  suitable  representative 
to  be  master,  consignee,  or  other  agent  to  supervise  the  ship,  either  at  sea  or 
at  ^he  home  port,  or  otherwise,  and  either  for  fitting  her  away  or  navigating 
her  after  she  is  fitted.3  The  shipowner  is  not  entitled  to  limit  his  liability 
when  the  loss  arises  from  a  defective  condition  of  his  vessel,  of  which  he  was 
ignorant  because  of  his  own  negligent  examination  of  the  vessel,  which  was 
under  his  immediate  personal  supervision.4 

When  the  Owner  Is  a  Corporation  the  privity  or  knowledge  must  be  that  of  the 
managing  officers  of  the  corporation.3 

Part  Owners.  —  The  privity  or  knowledge  of  one  of  the  part  owners  of  a 
vessel  is  not  imputable  to  the  other  owners.6 

6.  Mode  of  Obtaining  Benefit  of  Limitation.  —  To  obtain  the  benefit  of  the 
limitation  four  modes  are  available  viz.  :  (i)  by  the  simple  answer  of  the  ship- 
owner; (2)  by  his  libel  or  petition,  offering  a  transfer  of  the  ship  to  a  trustee 
appointed  by  the  court  under  Revised  Statutes,  §  4285  ;  (3)  by  a  similar 
libel  or  petition,  offering,  instead  of  a  transfer  of  the  ship,  astipulation,  under 
rule  54  of  the  Supreme  Court  in  Admiralty,  to  pay  her  value  as  appraised 
under  the  order  of  the  court,  or  a  deposit  in  court  of  the  amount  of  such 
appraised  value;  or  (4)  by  a  creditors'  suit  for  an  apportionment  and  pro  rata 
distribution.7  The  modes  prescribed  for  carrying  out  the  law  are  in  aid  and 
not  in  restriction  of  the  owner's  right  to  limit  his  liability,  and  are  not  there- 
fore exclusive,  but  the  defense  or  claim  may  be  made  in  any  form  that  the 
nature  of  the  case  and  the  procedure  of  the  court  will  permit.8  And  when 
the  claim  is  made  by  way  of  defense,  a  surrender  of  the  vessel  and  pending 

1.  Duty  to  Provide  Seaworthy  Vessel  and  Com-  licensed  pilots.  Butler  v.  Boston,  etc.,  Steam- 
petent  Persons. —  Lord  v.  Goodall,  etc.,  Steamship  ship  Co.,  130  U.  S.  527;  In  re  Meyer,  74  Fed. 
Co.,  4  Sawy.  (U.  S.)  292,  15  Fed.  Cas.  No.  Rep.  881. 

8,506.  4.  The  Republic,  (C.  C.  A.)  61  Fed.  Rep.  109. 

2.  The  Annie  Faxon,  (C.  C.  A.)  75  Fed.  Rep.  5.  Where  Owner  Is  Corporation.  —  Craig  v. 
320.  Continental  Ins.  Co.,  141  U.  S.  638,  affirming 

3  The  Warkworth,  9  P.  D.  20,  145;  Quin-  26  Fed.  Rep.  798;  Lord  v.  Goodall,  etc.,  Steam- 
Ian  v.  Pew,  (C.  C.  A.)  56  Fed.  Rep.  116;  Chis-  ship  Co.,  4  Sawy.  (U.  S.)  292,  15  Fed.  Cas.  No. 
holmw.  Northern  Transp.  Co.,  61  Barb.  (N.  Y.)  8,506;  The  Republic,  (C.  C.  A.)  61  Fed.  Rep. 
363.  109  ;  Hill  Mfg.  Co.  v.  Providence,  etc.,  Steam- 

"  In  Quinlan  v.  Pew,  (C.  C.  A.)  56  Fed.  Rep.  ship  Co.,  113  Mass.  495.  18  Am.  Rep.  527. 

in,  the  injury  occurred  by  reason  of  a  defect  6.  Part  Owners.  —  Wilson  v.  Dickson,  2  B.  & 

which  was  known  to  the  master  of  the  vessel  Aid.  2,  20  Rev.  Rep.  331  :  The  Cricket,  48  L.  T. 

before  she  sailed  from  her  home  port  where  N.  S.  535,  5  Asp.  M.  Cas.  53  ;  The  Spirit  of  the 

the  owners  resided.     It  was  nevertheless  held  Ocean,  34  L.  J.  Adm.  74,  12  L.  T.  N.  S.  239; 

that  the  knowledge  of  the  master,  who  had  been  Keene  v.  The  Bark  Whistler.  2  Sawy.  (U.  S.) 

charged  by  the  owners  with  the  duty  of  repair-  348  ;  In  re  Leonard,  14  Fed.  Rep.  53  ;  In  re 

ing  the  vessel,  was  not  the  knowledge  of  the  Meyer,  74  Fed.  Rep.  881. 

owners."   The  Annie  Faxon,  (C.  C.  A.)  75  Fed.  7.  Modes  of  Obtaining  Limitation  of  Liability. — 

Rep.  316.  The  North  Star,  106  U.  S.  27;  Providence,  etc., 

It  is  no  defense  to  a  proceeding  by  a  ship-  Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578; 

owner  to  limit  his  liability  that  the  vessel  at  The  H.  F.  Dimock,  52  Fed.  Rep.  598. 

the  time  of  the  injury  was  in  charge  of  a  sub-  The  petitioners  in  proceedings  to  limit  their 

ordinate  officer  who  was  not  a  licensed  pilot  and  liability  must  either  turn  over  the  vessel,  pay 

was  acting  as  pilot  in   violation  of  the  law.  in  her  appraised  value,  or  enter  into  stipulation 

Butler  v.  Boston,  etc.,  Steamship  Co.,  130  U.S.  to  pay  it  with  interest  at  such  time  as  it  may 

544.  be  required.    The  Battler,  58  Fed.  Rep.  704. 

In  the  absence  of  an  allegation  to  the  con-  8.  The  Scotland,  105  U.  S.  24:  Loughin  v. 

trary,  it  will  be  presumed  in  a  limited  liability  McCaulley,  186  Pa.  St.  517,  65  Am.  St.  Rep. 

case  in  admiralty  that  the  captain  and  the  first  872.    Contra,  Thomassen  v.  Whitwell,  9  Ben. 

mate  of  a  seagoing  coast-wise  steamer  were  (U.  S.-)  458,  23  Fed.  Cas.  No.  13,930. 
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freight  is  not  necessary.1  Where  the  injury  is  confined  to  one  party  the 
limited  liability  may  be  enforced  in  a  common-law  action,2  and  it  has  been 
held  that  independent  proceedings  under  the  act  cannot  be  taken  in  such 
case,3  though  this  has  been  disapproved.4 

7.  Jurisdiction.  —  The  federal  district  court  in  admiralty  has  exclusive  juris- 
diction of  proceedings  brought  under  the  act  to  limit  the  shipowners'  lia- 
bility,5 and  on  filing  the  petition  and  compliance  with  the  law  such  court  will 
enjoin  all  suits  against  the  owners  or  causes  of  action  purely  maritime  grow- 
ing out  of  the  loss.6  And  in  such  proceedings  the  court  has  jurisdiction  to 
give  complete  relief,  determining  both  the  question  of  liability  and  the 
amount  of  liability,  if  any,  and  to  distribute  the  proceeds. 7  But  an  injunc- 
tion is  not  necessary.  The  institution  of  proceedings  in  the  federal  district 
court  under  the  act  to  limit  the  owner's  liability  for  losses  and  injuries  super- 
sedes the  prosecution  of  claims  for  the  same  losses  and  injuries  in  the  same 
court  or  in  other  federal  or  in  state  courts  upon  the  matter  being  properly 
pleaded  therein.8  It  is  not  necessary,  in  order  to  sustain  the  proceedings, 
that  the  damage  claimants  should  be  personally  served  with  notice  thereof 
within  the  district  where  the  proceeding  is  instituted,  or  that  the  vessel  in 
fault,  being  at  that  time  in  the  jurisdiction  of  the  court,  should  be  taken  and 
held  by  the  court.9  The  filing  of  a  libel  and  petition  by  the  vessel  owner 
with  an  offer  to  give  a  stipulation  for  value  confers  jurisdiction  upon  the 
court,  and  no  subsequent  irregularity  in  procedure  can  take  away  such 
jurisdiction.10 

8.  Time  of  Taking  Proceedings.  —  The  owners  may  petition  to  limit  their 
liability  under  the  act  before  suit  brought  either  in  personam  or  in  rem  to 
recover  for  the  loss  or  injury,11  or  after  suit  commenced, 12  or  even  after  a  trial 


1.  The  Scotland,  105  U.  S.  24. 

2.  Enforcement    in    Common-law    Action.  — 

Dougan  v.  Champlain  Transp.  Co.,  56  N.  Y.  1  ; 
Loughin  v.  McCaulley,  186  Pa.  St.  517,  65  Am. 
St.  Rep.  872. 

Surrender.  —  An  offer  to  surrender  made  in 
the  answer  and  at  the  trial  of  the  owner's  in- 
terest, as  of  the  date  of  the  collision,  is  suffi- 
cient. Churchill  v.  The  Ship  British  America, 
9  Ben.  (U.  S.)  516,  5  Fed.  Cas.  No.  2,715; 
Thomassen  v.  Whitwell,  9  Ben.  (U.  S.)  403,  23 
Fed.  Cas.  No.  13,929. 

The  vessel  or  her  proceeds  must  be  sur- 
rendered free  from  all  prior  liens.  The  U.  S. 
Grant,  45  Fed.  Rep.  642. 

A  tender  made  in  the  libel  of  the  vessel  and 
wreckage,  to  be  disposed  of  by  the  court,  is  a 
sufficient  abandonment.  The  Steamship  John 
Bramall,  10  Ben.  (U.  S.)  495,  13  Fed.  Cas.  No. 
7,334- 

Where  actual  total  loss  occurred,  formal 
abandonment  is  not  necessary  to  entitle  the 
owner  to  the  benefit  of  the  limitation.  The 
Peshtigo,  2  Flipp.  (U.  S.)  466,  19  Fed.  Cas.  No. 
1 1,018. 

3.  Single  Claim.  —  The  Rosa,  53  Fed.  Rep.  132. 

4.  Quinlan  v.  Pew,  (C.  C.  A.)  56  Fed.  Rep. 
120. 

5.  Jurisdiction  of  Federal  District  Court.  — 

Norwich  Co.  v.  Wright,  13  Wall.  (U.  S.)  104; 
Matter  of  Steam  Propeller  Epsilon,  6  Ben.  (U. 
S.)  378,  8  Fed.  Cas.  No.  4,so6 ;  Matter  of 
Providence,  etc..  Steamship  Co.,  6  Ben.  (U.  S.) 
124,  20  Fed.  Cas.  No.  11,451  ;  In  re  Leonard,  14 
Fed.  Rep.  53  ;  Elwell  v.  Geibei,  33  Fed.  Rep.  71  ; 
Oregon  R.,  etc.,  Co.  v.  Balfour,  (C.  C.  A.)  90 
Fed.  Rep.  298. 

6.  Enjoining    Suits  in    Other  Courts.  —  The 


Normandy,  L.  R.  3  A.  &  E.  157  ;  Providence, 
etc.,  Steamship  Co."  v.  Hill  Mfg.  Co.,  109  U.  S. 
578;  Butler  v.  Boston,  etc.,  Steamship  Co.,  130 
U.  S.  527  ;  Churchill  v.  The  Ship  British 
America,  9  Ben.  (U.  S.)  516,  5  Fed.  Cas.  No. 
2,715  ;  Matter  of  Providence,  etc.,  Steamship 
Co.,  6  Ben.  (U.  S.)  124,  20  Fed.  Cas.  No.  11,451  ; 
The  Amsterdam,  23  Fed.  Rep.  112;  Black  v. 
Southern  Pac.  R.  Co.,  39  Fed.  Rep.  565  ;  In  re 
Whitelaw,  71  Fed.  Rep.  733. 

7.  Complete  Relief  Given.  —  The  Amalia,  1 
Moo.  P.  C.  C.  N.  S.  474 ;  Providence,  etc., 
Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578; 
Butler  v.  Boston,  etc.,  Steamship  Co.,  130  U.  S. 
552;  The  Tolchester,  42  Fed.  Rep.  180;  The 
Annie  Faxon,  66  Fed.  Rep.  575  ;  Oregon  R., 
etc.,  Co.  v.  Balfour,  (C.  C.  A.)  90  Fed.  Rep.  295. 

Nature  of  Proceeding. —  See  In  re  Morrison, 
147  U.  S.  34;  Oregon  R.,  etc.,  Co.  v.  Balfour, 
(C.  C.  A.)  90  Fed.  Rep.  295. 

8.  Injunction  Not  Necessary. —  Providence,  etc., 
Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578; 
Black      Southern  Pac.  R.  Co.,  39  Fed.  Rep.  565. 

9.  Nonessential  Facts. — In  re  Morrison,  147 
U.  S.  34;  Matter  of  The  Steamboat  City  of 
Norwich,  6  Ben.  (U.  S.)  330,  5  Fed.  Cas.  No. 
2,762. 

The  fact  that  less  than  the  stipulated  value 
of  the  vessel  is  recovered  does  not  oust  the 
court  of  jurisdiction  of  proceedings  to  limit  lia- 
bility.   Briggs  v.  Day,  21  Fed.  Rep.  727. 

10.  In  re  Morrison,  147  U.  S.  34. 

11.  Time  of  Taking  Proceedings.  —  In  re  Mor- 
rison, 147  U.  S.  14;  The  Steamship  John 
Bramall,  10  Ben.  (U.  S.)  495.  13  Fed.  Cas.  No. 
7.334  ;  The  Alpena,  8  Fed.  Rep.  280  ;  Black  v. 
Southern  Pac.  R.  Co.,  39  Fed.  Rep.  565. 

12.  In  re  Meyer,  74  Fed.  Rep.  881. 
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of  the  cause  upon  its  merits  and  a  final  decree  therein.1  But  in  the  latter 
case  the  questions  of  liability  and  the  amount  of  the  loss  are  res  judicata  and 
cannot  again  be  tried  in  the  proceedings  to  limit  liability.* 

9.  Waiver  of  Limitation.  —  Precisely  when  the  owners  of  a  ship  in  fault 
ought  to  be  regarded  as  precluded  from  instituting  proceedings  for  a  limita- 
tion of  liability  might  be  difficult  to  state  in  a  categorical  manner.  Perhaps 
they  can  never  be  precluded  so  long  as  any  damage  or  loss  remains  unpaid. 
But  in  a  particular  case  relief  should  not  be  granted  except  upon  condition  of 
compensating  the  other  party  for  any  costs  and  expenses  he  may  have  incurred 
by  reason  of  the  delay  in  claiming  the  benefit  of  the  law.3  The  giving  of  a 
stipulation  for  value  on  a  libel  in  collision  is  no  bar  to  a  subsequent  proceed- 
ing to  limit  the  owner's  liability.4  Nor  will  the  omission  to  take  the  benefit 
of  the  limitation  in  reference  to  a  particular  party  preclude  the  owner  from 
claiming  the  benefit  as  against  other  parties  suffering  loss  by  the  same  occur- 
rence.* Nor  will  the  surrender  of  the  vessel  to  underwriters  affect  the  light 
to  proceed  under  the  statute.6  But  where  the  vessel  is  wrecked  on  the 
voyage  on  which  the  injury  was  done,  and  the  wreck  is  sold  at  public 
auction  by  the  direction  of  her  owners,  they  waive  their  right  to  claim 
exemption.7 

10.  Appraisement.  —  An  appraisement  and  stipulation  for  full  value,  given 
in  order  to  obtain  possession  of  the  vessel  liable  for  a  collision,  will  not  pre- 
vent a  new  appraising  in  order  to  ascertain  the  value  of  the  vessel  in  proceed- 
ings to  limit  the  owner's  liability. H  Nor  does  the  want  of  notice  constitute  a 
jurisdictional  defect  in  the  appraisement  and  stipulation  in  the  limitation  of 
liability  proceedings  so  as  to  render  void  the  order  for  a  monition  and  other 
subsequent  steps  in  the  cause,  including  the  injunction  against  all  other  suits.9 
The  ex  parte  appraisement  is  not  void,  but  is  at  most  an  irregularity  which 
the  court  can  correct.  The  stipulation  stands  in  the  place  of  a  vessel  and  her 
freight,  leaving  to  the  court  its  usual  power  to  act  on  proper  application  in 
respect  to  giving  a  new  or  further  stipulation.10 

11.  Distribution  of  Proceeds.  — ■  Liens  for  losses  arising  out  of  a  collision 
stand  on  an  equality  with  regard  to  each  other.11  No  distinction  is  made 
between  the  different  kinds  of  damage,  whether  to  property  or  person.12  And 
the  owners  cannot  determine  the  priority  of  claims  or  the  distribution  of  the 
fund  respecting  their  limited  liability.13  But  the  owners  or  charterers  of  a 
vessel  held  mutually  in  fault  for  a  collision,  and  in  whose  favor  a  balance  is 
found  due  on  a  division  of  the  loss,  are  not  entitled  to  come  in  on  equality 
with  other  claimants  against  the  vessel.14 

1.  The  Benefactor,  103  U.  S.  239,  reversing  7.  Thomassen  v.  Whitwell,  9  Ben.  (U.  S.) 
Matter  of  New  York,  etc.,  Steamship  Co.,  9      403,  23  Fed.  Cas.  No.  13,929. 

Ben.  (U.  S.)  44,  18  Fed.  Cas.  No.  10,200,  over-  8.  Appraisement. — The  City  of  Norwich,  118 

ruling  Dyer  v.  National  Steam  Nav.  Co.,   14  U.  S.  468;  The  U.  S.  Grant,  45   Fed.  Rep. 

Blatchf.  (U.  S.)  483.  642. 

2.  Effect  of  Prior  Decree. — The   Benefactor,  9.  In  re  Morrison,  147  U.  S.  25. 

103  U.  S.  239.  10.  In  re  Morrison,  147  U.  S.  34;  The  H.  F. 

3.  Waiver  of  Limitation.  —  The  Benefactor,  103      Dimock,  52  Fed.  Rep.  598. 

U.  S.  245.  Interest  on  the  value  of  the  property  saved 

No    limitation    to    liability   can   be   claimed  and  not  surrendered  is  allowed  or  withheld  in 

under  the  general  maritime  law  where  the  par-  the  discretion  of  the  court.    The  Scotland,  118 

ties  do  not  surrender  their  interest  in  the  vessel  U.  S.  507  ;  The  H.  F.  Dimock,  (C.  C.  A.)  77 

and  her  freight.    Dyer  v.  National  Steam  Nav.  Fed.  Rep.  226.    See  also  In  re  Harris,  (C.  C. 

Co.,  14  Blatchf.  (U.  S.)  483,  8  Fed.  Cas.  No.  A.)  57  Fed.  Rep.  243. 

4,225;  The  Maria  and  Elizabeth,  11  Fed.  Rep.  11.  Equality  of  Liens  for  Losses  — Norwich  Co. 

520.  v.  Wright,   13  Wall.   (U.  S.)    104;  Matter  of 

4.  The  Benefactor,  103  U.  S.  239  ;  Matter  of  Steam  Propeller  Epsilon,  6  Ben.  (U.  S.)  378,  8 
New  York,  etc.,  Steamship  Co.,  9  Ben.  (U.  S.)  Fed.  Cas.  No.  4,506. 

44,  18  Fed.  Cas.  No.  10,200;  The  Rose  Culkin,  12.  The  Catskill,  95  Fed.  Rep.  700. 

52  Fed.  Rep.  328.  13.  The  Giles  Loring,  48  Fed.  Rep.  463. 

5.  The  Benefactor,  103  U.  S.  239.  14.  Oregon  R.,  etc.,  Co.  v.  Balfour.  (C.  C.  A.) 

6.  The  City  of  Norwich,  118  U.  S.  468.  90  Fed.  Rep.  295;  The  Catskill,  95  Fed.  Rep. 
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12.  Costs.  —  The  expenses  of  administration  are  paid  out  of  the  fund,1  but 
the  costs  arising  on  every  contested  issue  should  fall  on  the  losing  party  as  in 
ordinary  proceedings.2 


700;  In  re  Lakeland  Transp.  Co.,  103  Fed.  Rep. 
328. 

1.  Costs  —  Matter  of  Norwich,  etc.,  Transp. 
Co.,  10  Ben.  (U.  S.)  193,  18  Fed.  Cas.  No. 
10,361  ;  The  H.  F.  Dimock,  (C.  C.  A.)  77  Fed. 
Rep.  226. 

The  owner  is  liable  for  the  taxable  costs  inci- 
dent to  giving  a  stipulation,  including  the  ex- 
pense of  the  appraisement.  The  H.  F.  Dimock, 
(C.  C.  A.)  77  Fed.  Rep.  226. 

The  petitioner  is  entitled  to  a  docket  fee  for 
each  creditor  who  comes  in  and  proves  his 
claim.  But  he  has  no  preference  for  his  costs 
over  the  costs  of  the  creditor.  Matter  of  Nor- 
wich, etc.,  Transp.  Co.,  10  Ben.  (U.  S.)  193,  18 
Fed.  Cas.  No.  10,361. 

2.  The  Wanata,  95  U.  S.  600  ;  In  re  Harris, 
(C.  C.  A.)  57  Fed.  Rep.  243 ;  The  H.  F.  Dimock, 
(C.  C.  A.)  77  Fed.  Rep.  226. 

The  owners  are  liable  in  solido  for  the  costs 
of  a  proceeding  to  limit  the  liability  where  the 
decree  is  against  them.  The  Giles  Loring,  48 
Fed.  Rep.  464. 

The  injunction  granted  in  a  proceeding  to 
limit  the  liability  of  a  shipowner,  restraining 
the  prosecution  of  suits  pending  against  him, 
should  not  prohibit  the  collection  of  the  taxable 
costs  in  such  suits.  Matter  of  Norwich,  etc., 
Transp.  Co.,  10  Ben.  (U.  S.)  193,  18  Fed.  Cas. 
No.  10,361. 

English  Statute.  —  The  rights  and  liabilities 
of  the  parties  and  the  proceedings  under  the 
English  statute  differ  in  some  particulars  from 
the  rule  in  the  United  States.  The  cases  are 
given  in  the  following  notes. 

Who  Entitled  to  Limitation.  —  The  Obey,  L. 
R.  1  A.  &  E.  102,  12  Jur.  N.  S.  817;  The  Anda- 
Iusian,  3  P.  D.  182,  47  L.  J.  Adm.  65. 

Losses.  —  Glaholm  v.  Barker,  L.  R.  2  Eq.  598, 
35  L.  J.  Ch.  657. 

Amount  of  Liability  and  How  Estimated  —  The 
Early  Rule. —  Brown  v.  Wilkinson,  15  M.  &  W. 
391,  16  L.  J.  Exch.  34;  Leycester  v.  Logan,  4 
Kay  &  J.  725  ;  Nixon  v.  Roberts.  1  Johns.  &  H. 
739.  7  Jur.  N.  S.  820  ;  Dobree  v.  Schroder,  2 
Myl.  &  C.  489,  affirming  6  Sim.  291  ;  Wilson  v. 
Dickson,  2  B.  &  Aid.  2,  20  Rev.  Rep.  331  :  The 
Mary  Caroline,  3  W.  Rob.  10 1  ;  Cannan  v.  Mea- 
burn,  1  Bing.  465,  8  E.  C.  L.  595,  8  Moo.  127, 

2  L.  J.  C.  PI.  60  ;  Gale  v.  Laurie,  5  B.  &  C.  157, 
11  E.  C.  L.  187,  7  Dowl.  &  R.  711,  4  L.  J.  K.  B. 
149;  The  Dundee,  1  Hag.  Adm.  109;  Helly  v. 
Grant,  cited  in  Yates  7'.  Hall,  1  T.  R.  76. 

The  Later  Rule  Based  on  Tonnage.  —  The  Fos- 
colino.  52  L.  T.  N.  S.  866;  The  Creadon,  54 
L.  T.  N.  S.  880  ;  Nixon  v.  Roberts,  1  Johns.  & 
H.  739,  30  L.  J.  Ch.  844;  The  Schwan,  (1892) 
P.  419;  The  Rajah,  L.  R.  3  A.  &  E.  539,  41 
L.  J.  Adm.  97  ;  Glaholm  v.  Barker,  L.  R.  1  Ch. 
223.  12  Jur.  N.  S.  82. 

Mode  of  Estimating  Tonnage. —  The  Franconia, 

3  P.  D.  164;  The  John  Mclntyre,  6  P.  D.  200, 
50  L.  J.  Adm.  76,  30  W.  R.  276  ;  The  Recepta. 
14  P.  D.  131,  58  L.  J.  Adm.  70;  The  Umbilo. 

(1891)  P.  118,  60  L.  J.  Adm.  7;  The  Zanzibar, 

(1892)  P.  233.  61  L.  J.  Adm.  81  ;  The  Pet- 
rel. (1803)  P.  320,  62  L.  J.  Adm,  92;  The  Pil- 
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grim,  (1895)  P.  117,  64  L.  J.  Adm.  78;  Burrell 
v.  Simpson,  4  Sc.  Sess.  Cas.  (4th  ser.)  177; 
The  Lord  Advocate  v.  Clyde  Steam  Nav.  Co., 
32  L.  T.  N.  S.  287,  L.  R.  2  H.  L.  Sc.  409;  The 
Dione,  52  L.  T.  N.  S.  61. 

Privity  of  Knowledge.  —  The  Volant,  1  W. 
Rob.  383;  The  Triune,  3  Hag.  Adm.  114. 

Proceedings  under  the  Act.  —  The  Sisters,  32 
L.  T.  N.  S.  837;  The  Dione,  52  L.  T.  N.  S.  61  ; 
Walhberg  v.  Young,  45  L.  J.  C.  PI.  783  ;  The 
Karo,  13  P.  D.  24,  57  L.  J.  Adm.  8,  58  L.  T. 
N.  S.  188,  6  Asp.  M.  Cas.  245  ;  Hill  v.  Audus,  1 
Kay  &  J.  263  ;  The  Amalia,  1  Moo.  P.  C.  C.  N. 
S.  471. 

Jurisdiction.  —  The  Normandy,  L.  R.  3  A.  & 
E.  152,  39  L.  J.  Adm.  48,  23  L.  T.  N.  S.  631,  18 
W.  R.  903  ;  The  Northumbria,  39  L.  J.  Adm.  24; 
James  v.  South  Western  R.  Co.,  L.  R.  7  Exch. 
287,  41  L.  J.  Exch.  186. 

Stay  of  Actions  for  Damages.  —  The  Expert,  36 
L.  T.  N.  S.  258;  The  Alne  Holme,  47  L.  T.  N. 
S.  309  ;  Hill  v.  Audus,  1  Kay  &  J.  263  ;  African 
Steam  Ship  Co.  v.  Swanzy,  1  Kay  &  J.  326 ; 
Leycester  v.  Logan,  3  Kay  &  J.  446,  26  L.  J. 
Ch.  306  ;  Milburn  v.  London,  etc.,  R.  Co.,  40  L. 
J.  Exch.  1,  L.  R.  6  Exch.  4,  23  L.  T.  N.  S.  418, 

19  W.  R.  105;  The  Clutha,  45  L.  J.  Adm.  108; 
The  Nereid,  58  L.  J.  Adm.  51;  Walker  v. 
Fletcher,  1  Phil.  115,  12  Sim.  420,  11  L.  J.  Ch. 
103,  6  Jur.  4. 

Payment  into  Court.  —  The  Sisters,  1  P.  D. 
281,  35  L.  T.  N.  S.  36. ' 

Claimants  and  Priority  of  Claims.  —  The  Bell- 
cairn,  10  P.  D.  161  ;  Glaholm  v.  Barker,  L.  R. 
2  Eq.  598,  35  L.  J.  Ch.  657;  The  Zoe,  11  P.  D. 
72,  55  L.  J.  Adm.  52;  The  Kronprinz  v.  The 
Kronprinz,  12  App.  Cas.  256,  56  L.  J.  Adm.  49; 
The  Karo,  13  P.  D.  24,  57  L.  J.  Adm.  8;  The 
Victoria,  13  P.  D.  125,  57  L.  J.  Adm.  103;  The 
Crathie,  (1897)  P.  178,  66  L.  J.  Adm.  93;  Ran- 
kine  v.  Raschen,  4  Sc.  Sess.  Cas.  (4th  ser.) 
725  ;  Flensburg  Steam  Shipping  Co.  v.  Selig- 
mann,  9  Sc.  Sess.  Cas.  (3d  ser.)  1011;  The 
George,  L.  R.  3  A.  &  E.  466,  24  L.  T.  N.  S.  717, 

20  W.  R.  246;  Prehr  v.  Bailey,  6  P.  D.  127,  45 
L.  T.  N.  S.  399,  4  Asp.  M.  Cas.  465,  affirming 
50  L.  J.  P.  65  :  Leycester  v.  Logan,  3  Kay  &  J. 
446  ;  Nixon  v.  Roberts,  1  Johns.  &  H.  739. 

Mutual  Fault.  —  Stoomvaart  Maatschappy 
Nederland  v.  Peninsular,  etc.,  Steam  Nav.  Co., 
7  App.  Cas.  795,  52  L.  J.  Adm.  1  [overruling 
Chapman  v.  Royal  Netherlands  Steam  Nav.  Co., 

4  P.  D.  157.  48  L.  J.  Ch.  449,  27  W.  R.  554]  ; 
The  Hector,  8  P.  D.  218. 

Interest.  —  Smith  v.  Kirby,  1  Q.  B.  D.  131; 
African  Steam  Ship  Co.  v.  Swanzy,  1  Kay  &  J. 
326;  The  Amalia.  34  L.  J.  Adm.  21  ;  The  North- 
umbria, 39  L.  J.  Adm.  3:  The  Crathie.  (1807I 
P.  178,  66  L.  J.  Adm.  93:  The  North  America, 

5  Jur.  N.  S.  659  ;  Straker  v.  Hartland,  2  Hem. 

6  M.  570. 

Costs.  — African  Steam  Ship  Co.  v.  Swanzy, 
1  Kay  &  J.  326;  The  Wild  Ranger.  Lush.  553, 
32  L.'J.  Adm.  49;  The  Young  James,  L.  R.  3 
A.  &  E.  1,  39  L.  J.  Adm.  1  ;  Ex  p.  Rayne,  1 
Gale  &  D.  374,  10  L.  J.  Q.  B.  354,  '  Q-  B.  982; 
The  Dundee,  z  Hag.  Adm.  137. 
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SHIP'S  HUSBAND.  —  See  the  titles  Maritime  LlENS,  vol.  19,  p.  11 16; 
Seamen,  ante,  p.  83 ;  Ships  and  Shipping,  ante,  p.  854. 

SHIP'S  KEEPER.  —  A  ship's  keeper  is  ordinarily  a  watchman  or  guardian 
of  a  vessel  anchored  in  a  harbor  or  lying  at  a  wharf  or  in  dock. 1 

SHIP  TIMBER.  —  See  note  2. 

SHOCK.  —  See  note  3. 

SHOES.  —  See  note  4. 

SHOOK.  —  A  shook  is  defined  as  "  a  set  of  staves  sufficient  in  number  for 
one  hogshead,  cask,  barrel,  and  the  like,  trimmed  and  ready  to  be  put  together ; 
a  set  of  boards  for  a  sugar  box."  5 

SHOOT  —  SHOOTING.  (See  also  the  titles  Assault  and  Battery,  vol.  2, 
p.  952;  Game  and  Game  Laws,  vol.  14,  p.  654;  Murder  and  Man- 
slaughter, vol.  21,  p.  83.)  —  See  note  6. 

SHOOTER.  —  See  note  7. 

SHOP.  (See  also  Store.)  —  A  shop  is  defined  to  be  a  building  in  which 
goods,  wares,  or  merchandise  are  sold  at  retail,8  or  in  which  mechanics  labor 


1.  Ship's  Keeper.  —  The  Sirius,  65  Fed.  Rep. 
230;  Gurney  v.  Crockett,  Abb.  Adm.  490,  11 
Fed.  Cas.  No.  5,874.  See  also  The  Ship  Har- 
riet, Olc.  Adm.  229,  11  Fed.  Cas.  No.  6,097; 
The  George  T.  Kemp,  2  Lowell  (U.  S.)  482,  10 
Fed.  Cas.  No.  5,341. 

2.  Ship  Timber.  —  See  Pillsbury  v.  Locke,  33 
N.  H.  102. 

3.  Shock.  — ■  An  indictment  for  burning 
''  stacks  "  of  wheat  is  not  supported  by  evi- 
dence of  burning  sliocks  of  wheat.  Denbow 
v.  State,  18  Ohio  n. 

4.  Shoes.  —  An  indictment  alleged  the  embez- 
zlement of  "  thirteen  hundred  and  twenty  pairs 
of  shoes."  It  was  contended  for  the  defend- 
ant that  this  description  of  the  subject  of  the 
alleged  embezzlement  was  too  indefinite,  as 
shoes  might  mean  bars  of  iron  for  the  hoofs 
of  beasts,  bars  of  iron  under  the  runners  of 
sleighs,  etc.  It  was  held  that  the  description 
was  sufficient ;  that  "  the  word  sltoes  must  be 
taken  to  mean  shoes  for  the  feet  of  human 
beings."    Com.  v.  Shaw,  145  Mass.  350. 

Shoes  and  Boots.  —  An  indictment  for  stealing 
a  pair  of  shoes  has  been  held  not  to  be  sup- 
ported by  evidence  of  larceny  of  a  pair  of  boots. 
See  Lindsay  v.  State,  19  Ala.  561. 

5.  Shook.  —  U.  S.  v.  Dominici,  78  Fed.  Rep. 
335.  quoting  Webst.  Diet.  This  was  a  revenue 
case. 

6.  Shooting1.  —  In  Jarrell  v.  State,  58  Ind. 
295,  it  was  said :  "  The  word  shooting  is  not 
a  technical  word,  and  in  its  usual  sense  the 
phrase  'shooting  a  person'  means  that  the 
person  was  hit  by  the  substance  with  which 
the  gun  or  pistol  was  loaded." 

"Shoot"  Used  as  Synonymous  with  "Kill."  — 
See  Winn  v.  State,  82  Wis.  578. 

Shoot  at. —  In  State  v.  Vaughn.  26  Mo.  30, 
it  was  said :  "  The  words  of  the  statute  are 
'shoot  at,'  etc.;  but  the  averment  that  the  de- 
fendant did  shoot  with  intent  to  kill  neces- 
sarily implies  that  he  did  '  shoot  at.'  " 

Same  —  Ability  to  Do  Mischief.  —  In  State  v. 
O'Flaherty,  7  Nev.  158,  it  was  said:  "The 
words  '  shoot  at  '  had.  before  the  statute  pre- 
scribed this  form,  acquired  a  definite  meaning 
in  law,  and  had  been  held  to  imply  that  the 
person  shot  at  was  within  range  and  distance. 
And  under  indictments  charging  a  shooting 
at  another  with  a  loaded  pistol  or  the  like,  it 


was  always  both  permissible  and  necessary  to 
prove  the  preparation  and  efficiency  of  the 
weapon  and  other  circumstances  evincing  the 
ability  of  the  defendant  to  do  the  mischief  in- 
tended."   See  also  State  v.  Robey,  8  Nev.  316. 

Same  —  Maliciously  Shooting.  —  An  indict- 
ment accused  the  defendant  of  the  crime  of 
maliciously  shooting.  Under  the  statute  upon 
which  the  indictment  was  brought  it  was  an 
offense  wilfully  and  maliciously  to  shoot  at 
another  without  wounding,  or  maliciously  or 
wilfully  to  shoot  at  or  into  a  railroad  passenger 
coach  or  steamboat,  or  wilfully  and  maliciously 
to  shoot  at  or  wound  another.  The  indictment 
was  held  to  be  defective.  Com.  v.  Tupman, 
(Ky.  1895)  30  S.  W.  Rep.  661. 

7.  Shooter  —  Mines.  —  See  Consolidated  Coal 
Co.  v.  Young,  31  111.  App.  418. 

8.  Shop.  —  R.  v.  Chapman,  7  J.  P.  132;  Salo- 
mon v.  Pioneer  Co-operative  Co.,  21  Fla.  384; 
State  v.  O'Connell,  26  Ind.  267  ;  Com.  v.  Riggs, 
14  Gray  (Mass.)  378;  State  v.  Morgan,  98  N. 
Car.  643  ;  State  v.  Hanlon,  32  Oregon  100.  See 
also  Reg.  v.  Carter,  1  C.  &  K.  173,  47  E.  C.  L. 
173;  State  v.  Sprague,  149  Mo.  419;  State  v. 
Canney,  19  N.  H.  137. 

Building.  —  "  The  English  shop  is  the  build- 
ing itself  as  distinguished  from  a  place  of  sale 
which  is  open,  like  a  '  stall.'  "  Richards  v. 
Washington  F.  &  M.  Ins.  Co.,  60  Mich.  425. 

In  order  to  constitute  a  shop,  there  must  be 
some  structure  of  a  more  or  less  permanent 
character.  Hooper  v.  Kenshole,  2  Q.  B.  D.  127. 
See  also  Pope  v.  Whalley,  6  B.  &  S.  303,  118 
E.  C.  L.  303. 

Same  —  English  Market  Act.  —  See  Ashworth 
v.  Heyworth,  10  B.  &  S.  309,  L.  R.  4  Q-  B.  318; 
Wiltshire  v.  Baker,  31  L.  J.  M.  C.  10,  note  r, 

5  L.  T.  N.  S.  355  ;  Wiltshire  v.  Willett,  11  C.  B. 
N.  S.  240,  103  E.  C.  L.  240;  Pope  v.  Whalley, 

6  B.  &  S.  303,  118  E.  C.  L.  303;  Llandaff,  etc., 
Market  Co.  v.  Lyndon,  8  C.  B.  N.  S.  515.  98 
E.  C.  L.  515;  Fearon  v.  Mitchell,  L.  R.  7  Q.  B. 
690.  See  generally  the  title  Markets,  vol.  19, 
P-  1139- 

Same  —  Platform.  —  A  bond  described  a 
boundary  as  running  from  a  certain  point  "  on 
a  straight  line  to  the  shop  of  A."  There  was 
evidence  that  at  the  date  of  the  bond  there  was 
an  outside  platform  extending  along  the  front 
of  A.'s  shop,  built  at  the  same  time  with  it, 
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and  sometimes  keep  their  manufactures  for  sale.1 

SHOPKEEPER.  —  See  Merchant  —  Mercantile  —  Merchandise,  vol. 
20,  p.  579;  Tradesman. 

SHORE.  (See  also  the  titles  ACCRETION,  vol.  1,  p.  467;  BOUNDARIES, 
vol.  4,  pp.  764,  818,  830.  And  see  Bank  of  a  River,  vol.  3,  p.  784;  Beach, 
vol.  3,  p.  901.)  —  The  shore  is  that  space  of  land  on  the  borders  of  the  sea 
which  is  alternately  covered  and  left  dry  by  the  rising  and  falling  of 
the  tide ;  or,  in  other  words,  the  space  between  high-water  and  low- 
water  marks.3    In   this   sense   the   term   means   only   the  space  between 


and  resting  on  the  same  foundation.  It  was 
held  that  if  the  platform  was  part  of  the  build- 
ing, the  line  ran  to  the  corner  of  the  platform, 
and  that  whether  the  platform  was  a  permanent 
or  a  temporary  part  of  the  building  was  imma- 
terial. Dunham  v.  Gannett,  124  Mass.  151,  126 
Mass.  151. 

Arson.  —  See  the  title  Arson,  vol.  2,  p.  933. 

Dramshop.  —  See  Dramshop,  vol.  10,  p.  261. 

Shop  and  Store  Distinguished. —  See  Store. 

Broker's  Office  Not  Shop. —  See  Martin  v. 
Portland,  81  Me.  293. 

A  Banking  House  is  a  store,  shop,  or  ware- 
house, within  a  Connecticut  statute  against 
burglary.    Wilson  v.  State,  24  Conn.  57. 

Dwelling.  —  If  a  photographer  takes  a  pri- 
vate house,  and  on  the  ground  floor  displays  and 
sells  photographs,  albums,  etc.,  he  converts  the 
dwelling  into  a  sliop.  Wilkinson  v.  Rogers,  2 
DeG.  J.  &  S.  62. 

Hotel  —  Restaurant  —  Tavern.  —  By  the  Eng- 
lish Shop  Hours  Act  of  1892  provision  was 
made  as  to  the  number  of  hours  in  any  one 
week  during  which  persons  under  eighteen 
years  of  age  might  be  employed  in  or  about  a 
shop.  A  building  which  was  used  solely  as  a 
hotel  and  restaurant  for  the  accommodation  of 
guests,  which  had  no  bar  or  counter  for  the 
sale  of  intoxicating  liquors,  and  which  was  not, 
in  the  ordinary  sense  of  the  term,  a  public 
house,  but  which  was  licensed  as  an  inn  under 
the  statute  9  Geo.  IV.,  c.  61,  for  the  sale  of  in- 
toxicating liquors  by  retail,  was  held  to  be  a 
shop  within  the  meaning  of  the  above  act. 
Savoy  Hotel  Co.  v.  London  County  Council, 
(1900)  1  Q\  B.  665. 

But  in  Com.  v.  Graham,  176  Mass.  5,  it  was 
held  that  a  room  kept  open  by  a  common 
victualer,  merely  as  a  dining  room,  was  not  a 
shop. 

So  a  tavern  has  been  held  not  to  be  a  shop. 
Coombs  v.  Cook,  Cab.  &  El.  75. 

Pawnbrokers.  —  A  foreign  corporation  occu- 
pied a  place  of  business  in  which  it  loaned 
money  on  chattel  property,  receiving  the  pos- 
session of  the  goods  with  the  right  to  obtain 
the  money  loaned  by  selling  them  if  the  loan 
should  not  be  paid  at  the  time  fixed.  It  was 
held  that  such  place  of  business  was  a  shop 
within  a  tax  act.  Boston  Loan  Co.  v.  Boston, 
137  Mnss.  332. 

Workshop  Not  Included.  —  An  act  which 
made  it  a  felony  to  break  and  enter  into  a 
dwelling,  shop,  warehouse,  or  counting  house, 
was  held  not  to  include  a  workshop,  but  only 
that  kind  of  sliop  which  has  some  analogy  with 
a  warehouse  ;  that  is,  one  for  the  sale  of  goods. 
Reg.  v.  Sanders.  9  C.  &  P.  79.  38  E.  C.  L.  42. 

Shoemaker's  Shop.  —  A  shoemaker's  shop  has 
been  held  to  be  a  public  place  within  a  gaming 


act.  Campbell  v.  State,  17  Ala.  371.  See  gen- 
erally the  titles  Gaming,  vol.  14,  p.  678;  Gam- 
ing Houses,  vol.  14,  p.  699. 

1.  Mechanics.  —  Salomon  v.  Pioneer  Co-op- 
erative Co.,  21  Fla.  384;  State  v.  O'Connell,  26 
Ind.  267;  State  v.  Canney,  19  N.  H.  137;  State 

Morgan,  98  N.  Car.  643  ;  State  v.  Hanlon, 
32  Oregon  100.  See  also  Reg.  v.  Carter,  1  C. 
&  K.  173,  47  E.  C.  L.  173. 

No  Articles  Offered  for  Sale.  —  In  State  v. 
Hanlon,  32  Oregon  95,  it  was  held  that  a 
building  wherein  a  workman  pursued  his  busi- 
ness and  kept  his  tools  or  the  products  of  his 
labor,  though  no  articles  were  offered  for  sale 
therein,  was  a  shop  within  the  meaning  of  a 
statute  punishing  larceny  in  any  store,  sliop, 
or  warehouse. 

Railroad  Shop.  —  In  Chicago,  etc.,  R.  Co.  v. 
Denver,  etc.,  R.  Co.,  45  Fed.  Rep.  314,  it  was 
said:  "It  is  obvious  that  the  term  'railroad 
shops  '  includes  much  more  than  would  be  in- 
cluded in  the  term  '  shoe  sJtop  '  or  '  tailor 
shop.'  Commonly,  the  word  shop  means  a 
building  inside  of  which  a  mechanic  carries  on 
his  work  ;  but  by  far  the  greater  portion  of  all 
principal  railroad  sfiops,  such  as  the  parties  to 
this  contract  had  in  contemplation,  are  without 
a  covering." 

Watchmaker's  Shop  —  Repository.  —  Rex  v. 
Stone.  1  Leach  C.  C.  334. 

2.  Shore  —  United  States.  —  U.  S.  v.  Pacheco, 
2  Wall.  (U.  S.)  587;  Shively  v.  Bowlby,  152  U. 
S.  12. 

Alabama.  —  Mobile  v.  Eslava,  9  Port.  (Ala.) 
597- 

California.  —  People  v.  Morrill,  26  Cal.  354  ; 
People  v.  Davidson,  30  Cal.  386 ;  Freeman  v. 
Bellegarde,  108  Cal.  179,  49  Am.  St.  Rep.  76. 

Connecticut.  —  East-Haven  v.  Hemingway,  7 
Conn.  186  ;  Church  v.  Meeker,  34  Conn.  424, 
quoting  Bouv.  L.  Diet. 

Florida.  —  Axline  v.  Shaw,  35  Fla.  305. 

Maine.  —  Cutts  v.  Hussey,  15  Me.  241. 

Massachusetts.  —  Storer  v.  Freeman,  6  Mass. 
439,  4  Am.  Dec.  155  ;  Doane  v.  Willcutt,  5  Gray 
(Mass.)  335,  66  Am.  Dec.  369  ;  Niles  v.  Patch, 
13  Gray  (Mass.)  257;  Hathaway  v.  Wilson,  123 
Mass.  361. 

Michigan.  —  Lorman  v.  Benson,  8  Mich.  27. 
New  'Jersey.  —  Gough  v.  Bell,  21  N.  J.  L. 
157- 

Neiv  York.  —  Oakes  v.  Dc  Lancey,  133  N.  Y. 
230. 

Oregon.  —  Elliott  v.  Stewart,  15  Oregon  261. 
Texas.  —  Galveston  v.  Menard,  23  Tex.  358. 
Virginia.  —  Com.  v.  Garner,  3  Gratt.  (Va.) 
677. 

Flats.     (See  also  Flat,  vol.  13.  p.  682.)  — 
The    term    shore    technically   means   all  the 
ground  between  ordinary  high-water  mark  and 
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ordinary  high-water  and  ordinary  low-water  marks.1  But  a  broader  meaning 
than  the  latter  is  sometimes  given  to  the  term.2 

Nontidal  Waters.  —  A  river  in  which  the  tide  does  not  ebb  and  flow,  or  other 
nontidal  water,  has  no  shores  in  the  technical  sense  of  that  term.  But  the 
expression,  when  applied  to  such  river  or  water,  means  those  portions  of  the 
bank  which  touch  the  margin  or  edge  of  the  stream  at  low  water.3 


low-water  mark  —  that  is,  flats.  Storer  v. 
Freeman,  6  Mass.  43s  ;  Montgomery  v.  Reed,  69 
Me.  510;  Abbott  v.  Treat,  78  Me.  123;  Proctor 
r.  Maine  Cent.  R.  Co.,  96  Me.  458. 

Shore  Line  —  Shore  Owner. —  A  statute  author- 
ized shore  owners  to  build  walls  in  the  front 
of  their  land.  In  construing  this  statute  in 
State  v.  Brown,  27  N.  J.  L.  16,  the  court  said: 
"  The  legislature  have  left  no  room  for  doubt 
as  to  the  precise  meaning  of  the  terms  employed 
in  the  act.  By  the  eleventh  section  it  is  de- 
clared that  the  term  shore,  in  the  act,  shall  be 
construed  to  mean  the  land  between  the  limits 
of  ordinary  hign  and  low  water ;  the  term 
'  sliore  line  '  to  mean  the  edge  of  the  water  at 
ordinary  high  water ;  and  the  term  '  shore 
owner  '  to  mean  the  owner  of  the  lands  above 
and  adjoining  the  shore  line.  The  owner  of 
lands,  therefore,  to  whom  alone  such  license  can 
be  granted  must  be  the  owner  of  lands  above 
and  adjoining  the  edge  of  the  water  at  ordinary 
high  water." 

Water  Front. — In  holding  that  the  owner  of  a 
lot  on  the  water  front  of  San  Francisco  had  no 
right  to  wharf  out  from  his  own  lands  into  the 
bay,  the  court  said  :  "  We  do  not  consider  that 
the  plaintiff  is  a  riparian  proprietor  in  the  sense 
in  which  that  term  is  used  in  the  law  of  tide- 
waters. He  is  not  an  owner  upon  the  shore, 
but  upon  a  '  water  front '  of  statute  creation. 
The  water  front  established  by  the  Act  of  March 
5,  1 85 1 ,  is  what  that  act  has  made  it  to  be,  and 
the  rights  of  the  plaintiff  as  the  owner  of  a 
beach  and  water  lot  abutting  upon  it  exist  only 
in  subordination  to  that  act."  Dana  v.  Jackson 
St.  Wharf  Co.,  31  Cal.  121. 

"Shore"  and  "Beach"  may  be  deemed 
equivalent  words,  in  a  description  of  a  boundary 
of  lands  conveyed,  each  signifying  lands  washed 
by  the  sea.  People  v.  Davidson,  30  Cal.  386  ; 
Elliott  v.  Stewart,  15  Oregon  261.  See  also 
Beach,  vol.  3,  p.  901,  and  the  title  Boundaries, 
vol.  4,  p.  821. 

1.  Ordinary  High- water  and  Ordinary  Low-water 
Marks.  —  Storer  v.  Freeman,  6  Mass.  439 ; 
Champlain,  etc.,  R.  Co.  v.  Valentine,  19  Barb. 
(N.  Y.)  492;  Lacy  v.  Green,  84  Pa.  St.  519; 
Providence  Steam-Engine  Co.  v.  Providence, 
etc.,  Steamship  Co.,  12  R.  I.  357. 

Shore  is  the  land  usually  covered  by  neap  or 
ordinary  tides.  People  v.  Morrill,  26  Cal.  353  ; 
Elliott  v.  Stewart,  15  Oregon  261. 

Same  —  Civil  Law.  —  The  civil-law  definition 
of  shore  is  "  all  that  tract  of  land  over  which 
the  greatest  water  flood  extends  itself."  Mor- 
gan v.  Nagodish,  40  La.  Ann.  246,  quoting  Justin- 
ian, lib.  ii.,  tit.  1,  par.  3.  And  see  Galveston  v. 
Menard,  23  Tex.  359. 

2.  More  Extended  Meanings.  —  In  Mather  v. 
Chapman,  40  Conn.  400,  it  was  held,  where  a 
deed  of  land  reserved  the  privilege  of  piling  up 
seaweed  on  the  shore,  that  the  word  shore 
was  not  used  in  the  strict  sense  contended  for 
by  the  defendant,  and  that  the  right  was  re- 


served to  pile  seaweed  upon  the  adjoining  up- 
land. See  also  Axline  v.  Shaw,  35  Fla.  310; 
People  v.  Jones,  112  N.  Y.  605;  People  v.  Cen- 
tral R.  Co.,  42  N.  Y.  298. 

Same  —  Terminus  of  Tunnel.  —  The  westerly 
terminus  of  a  tunnel  was  defined  in  a  certificate 
filed  under  the  New  Jersey  General  Railroad 
Law  to  be  on  the  "  western  shore  of  the  Hud- 
son river  and  within  or  near  Jersey  City  or  Ho- 
boken."  It  was  held  that  the  word  shore  was 
"  not  used  in  its  strictest  sense  to  mean  the  land 
between  the  limits  of  ordinary  high  and  low 
water,  but  in  the  more  extended  and  popular 
sense.  In  the  latter  signification  of  the  word, 
Jersey  City  is  built  upon  the  westerly  shore  of 
the  Hudson  river."  State  v.  Hudson  Tunnel 
R.  Co.,  38  N.  J.  L.  563.  See  also  Lacy  v. 
Green,  84  Pa.  St.  519. 

3.  Nontidal  Waters.  —  Child  v.  Starr,  4  Hill 
(N.  Y.)  375  ;  Howard  v.  Ingersoll,  17  Ala.  791. 
See  also  Bainbridge  v.  Sherlock,  29  Ind.  364,  95 
Am.  Dec.  644  ;  Champlain,  etc.,  R.  Co.  v.  Valen- 
tine, 19  Barb.  (N.  Y.)  492;  Gavit  v.  Chambers, 
3  Ohio  495  ;  Lacy  v.  Green,  84  Pa.  St.  514. 
Compare  Starr  v.  Child,  20  Wend.  (N.  Y.) 
149. 

"  The  shores  of  a  river  border  on  the  water's 
edge."    Handly  v.  Anthony,  5  Wheat.  (U.  S.) 

385. 

Bank  and  Shore. —  See  Bank  of  a  River,  vol. 
3,  p.  784,  and  see  Pearce  v.  Bunting,  (1896)  2 
Q.  B.  370 ;  Atty.-Gen.  v.  Chambers,  4  De  G.  M. 
&  G.  206,  4  De  G.  &  J.  55- 

In  Proctor  v.  Maine  Cent.  R.  Co.,  96  Me.  458, 
it  was  said  :  "  The  term  '  bank  '  is  not  strictly 
appropriate  to  arms  of  the  sea  —  tidal  waters  — 
but  is  applicable  to  nontidal  fresh-water  rivers. 
The  term  shore  is  appropriate  to  the  former, 
but  not  to  the  latter.  Morrison  v.  Skowhegan 
First  Nat.  Bank,  88  Me.  155." 

Used  Synonymously  with  Bank.  —  In  Morrison 
v.  Skowhegan  First  Nat.  Bank,  88  Me.  155,  it 
was  said  :  "  The  term  shore  is  also  inapplicable 
to  a  nontidal  river.  The  word  strictly  means 
that  space  which  is  alternately  covered  and  ex- 
posed by  the  flow  and  ebb  of  the  tide  —  the 
flats  between  ordinary  high  and  low-water  marks. 
The  shore  is  the  ground  between  the  ordinary 
high  and  low-water  marks  —  the  flats  —  and  a 
well-defined  monument.  Montgomery  v.  Reed, 
69  Me.  510.  A  fresh-water  river  has  banks  in- 
stead of  shores,  but  the  word  is  sometimes 
used,  with  reference  to  a  nontidal  river,  synony- 
mously with  bank."  See  also  Handly  v.  An- 
thony, 5  Wheat.  (U.  S.)  385  ;  Freeman  v.  Belle- 
garde,  108  Cal.  179,  49  Am.  St.  Rep.  76;  Starr 
v.  Child,  20  Wend.  (N.  Y.)  149;  Gavit  v. 
Chambers,  3  Ohio  495. 

Lands  Adjacent. —  "As  applied  to  inland 
waters  so  exact  a  definition  cannot  be  given. 
The  word  generally  has  only  application  to  large 
bodies  of  water,  as  lakes  and  large  rivers,  and 
means  the  land  adjacent  thereto."  Axline  v. 
Shaw,  35  Fla.  310, 
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SHORTAGE  —  SHORT  DELIVERY.  —  See  note  I. 

SHORT  ENTRY.  —  See  Enter  —  Entry,  vol.  1 1,  p.  46,  note. 

SHORTHAND.  —  See  the  title  Stenographers. 

SHORT  HAUL.  —  See  the  title  Interstate  Commerce,  vol.  17,  p.  153. 

SHORT  SALES.  (See  also  the  titles  Gambling  Contracts,  vol.  14,  pp. 
605-608;  Stock  Brokers;  Stock  Exchange.)  —  A  sale  short  means  a  sale 
of  that  which  the  seller  has  not,  but  which  he  expects  to  buy  in  at  a  lower  price 
than  that  for  which  he  sells.3 

SHORT  TIME.  — See  note  3. 

SHOULD.    (See  also  the  title  Shall,  ante,  p.  633.) —  See  note  4. 

SHOW.  —  To  show  means  to  make  apparent  or  clear  by  evidence ;  to 
prove.5  For  the  meaning  of  the  term  when  used  in  the  sense  of  an  exhi- 
bition, see  note  6. 

SHRUB.  —  A  shrub  is  a  low,  small  plant  whose  branches  grow  directly 
from  the  earth,  without  any  supporting  trunk  or  stem.7 


1.  Shortage.  (See  generally  the  title  Con- 
tacts of  Affreightment  and  Charter-par- 
ties, vol.  7,  p.  156.) — In  The  Ira  B.  Ellems, 
(C.  C.  A.)  50  Fed.  Rep.  940,  it  was  said:  "  The 
term  shortage ,  used  in  charter-party,  may  be 
used,  and  is  intended  to  apply  to  either  short 
loading  or  short  delivery.  In  the  latter  the 
ship  pays  a  stipulated  sum  for  the  amount  of 
cargo  received  and  not  delivered  ;  in  the  former, 
where  the  charterer  has  stipulated  for  a  full 
cargo,  and  any  agreement  is  made  as  to  what  a 
full  cargo  is,  the  charterer  pays  and  the  ship  re- 
ceives, as  stipulated  damages  for  noncompliance 
with  the  terms  of  the  charter-party  in  not  fur- 
nishing a  full  cargo,  the  amount  agreed  upon, 
stipulated  for,  or  proven  in  evidence." 

Short  Delivery.  —  A  bill  of  lading  provided 
that  "  claims,  if  any,  for  loss  by  damage, 
short  delivery,  or  any  other  cause,  shall,  at 
the  option  of  the  shipowner,  be  settled  direct 
with  the  agents  of  the  line  in  Liverpool."  It 
was  contended  that  a  case  of  total  nondelivery 
of  goods  did  not  come  within  the  words  "  short 
delivery  or  any  other  cause,"  but  the  court 
refused  to  sustain  this  contention.  Stairs  v. 
Allan,  28  Nova  Scotia  416. 

2.  Sale  Short.  —  Appleman  v.  Fisher,  34  Md. 
549 ;  Baldwin  v.  Flagg,  36  N.  J.  Eq.  57.  See 
also  White  v.  Smith,  54  N.  Y.  522;  Knowl- 
ton  v.  Fitch,  52  N.  Y.  288 ;  Hess  v.  Rau, 
95  N.  Y.  359 ;  Maxton  v.  Gheen,  75  Pa.  St. 
168. 

3.  Short  Time.  —  Where  a  broker,  employed  to 
sell  real  estate  within  "  a  Short  time,"  found 
a  purchaser  to  take  it  at  the  price  fixed  by  the 
vendor,  the  vendee  paying  down  a  small  sum  to 
bind  the  bargain,  and  no  notice  being  given  the 
broker  of  withdrawal  or  change  of  terms,  it 
was  held  that  two  weeks  was  reasonable  time 
within  which  to  find  a  purchaser,  and  that  a 
rise  in  value  was  no  defense  against  the  broker, 
seeking  to  recover  commissions.  Smith  v.  Fair- 
child,  7  Colo.  510. 

4.  Should  —  Entitled.  —  See  Entitle,  vol.  11, 
p.  50. 

Instructions  —  May. —  In  State  v.  Cook,  8t 
Mo.  53,  an  instruction  that,  in  determining  what 
weight  should  be  given  to  the  defendant's  testi- 
mony, the  jury  should  consider  the  fact  that  he 
was  the  party  accused  and  on  trial  was  held  to 
be  proper,  although  objection  was  made  to  the 
use  of  the  word  should  instead  of  "  may." 
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Same  —  Might. —  See  Might,  vol.  20,  p.  612. 
Should,  Might,  and  Would. —  See  Might,  vol. 
20,  p.  612. 

Should  and  Would. —  In  Matson  v.  Maupin,  75 
Ala.  314,  it  was  said  :  "  It  is  insisted  that  the 
court  erred  in  not  defining  the  degree  of  care 
required  of  the  defendants  to  be  such  care  as 
men  of  ordinary  prudence  and  caution  should 
have  exercised  under  similar  circumstances. 
The  words  should  and  '  would  '  each  evidently 
import  the  same  meaning  in  this  connection,  the 
best  authorities  using  them  interchangeably." 

5.  Show.  —  Cox  v.  U.  S.,  5  Okla.  701  ;  Coyle 
v.  Com.,  104  Pa.  St.  133. 

Distinguished  from  Indicate. —  See  Indicate, 
vol.  16,  p.  239. 

Set  Forth  in  Evidence. —  See  Forth,  vol.  13, 
p.  1 1 28,  and  see  State  v.  Stanton,  1  Ired.  L.  (23 
N.  Car.)  429. 

"  Show  "  in  Sense  of  "  Make  Appear."  — ■  Cox  v. 
U.  S.,  5  Okla.  710;  Cheyenne  First  Nat.  Bank 
v.  Swan,  3  Wyo.  361. 

"  Show  "  in  Sense  of  "  Represent." —  Lincoln  v. 
Territory,  8  Okla.  546. 

Showing  and  Stating  Distinguished.  —  Meadow 
Valley  Min.  Co.  v.  Dodds,  7  Nev.  148. 

"  Shows  "  in  Sense  of  "  Proves."  — Kinney  v. 
North  Carolina  R.  Co.,  122  N.  Car.  961. 

6.  "  Show  "  in  Sense  of  "  Exhibition."  (See  also 
the  title  Theatres.) — A  United  States  statute 
provided  for  the  taxing  of  "  plays,  performances, 
musical  entertainments,  feats  of  horsemanship, 
acrobatic  sports,  or  other  shoivs."  It  was  held 
that  horse  races  could  not  be  taxed  under  the 
statute.  This  construction  was  given  to  the 
statute  by  applying  the  cjusdem  generis  princi- 
ple to  the  words  "  other  shows."  U.  S.  v. 
Buffalo  Park,  16  Blatchf.  (U.  S.)  189. 

A  statute  prohibited  all  persons  from  ex- 
hibiting "  on  any  public  stage  or  place  whatso- 
ever any  games,  tricks,  plays,  shows,  tumbling, 
rope  dancing,  puppet  sliou'S,  or  feats  of  uncom- 
mon dexterity  or  agility  of  body."  In  constru- 
ing this  provision  the  court  said  :  "  The  word 
sltou-s,  which  alone  can  apply  to  this  case,  has 
no  technical  meaning  known  in  law  ;  and  it  can- 
not be  extended  by  construction  to  render 
criminal  the  mere  exhibition  of  a  work  of  art. 
a  natural  curiosity,  or  the  collections  of  a 
museum."     Knowles  v.  State.  3  Day  (Conn.)  107. 

7.  Shrub.  —  Clay  v.  Postal  Tel.  Cable  Co.,  70 
Miss.  411. 
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SHUNPIKE.  —  See  note  i. 

SHUNT.  —  A  "  shunt  "  is  defined  as  "  a  turn-off  to  a  side  or  short  rail,  that 
the  principal  rail  may  be  left  free."  * 
SHUT.  —  See  note  3. 
SHY.  —  See  note  4. 

SHYSTER.  —  The  word  "  shyster  "  —  defined  in  Webster  to  mean  "  a  trickish 
knave;"  "one  who  carries  on  any  business,  especially  a  legal  business,  in  a 
dishonest  way  "  —  is  evidently  capable  of  having  reference  to  the  professional 
character  and  standing  of  a  lawyer.5 

SICK  —  SICKNESS.  (See  also  Disease,  vol.  9,  p.  474 ;  and  see  the  title 
Life  INSURANCE,  vol.  19,  p.  39.)  —  "Sick"  is  defined:  I.  Affected  with  or 
attended  by  nausea ;  inclined  or  inclining  to  vomit ;  as,  sick  at  the  stomach, 
a  sick  headache.  II.  Having  a  strong  dislike  ;  disgust  ;  with  "  of;  "  as,  to  be 
sick  of  flattery  ;  to  be  sick  of  a  country  life.  III.  Affected  with  diseases  of 
any  kind  ;  ill ;  indisposed  ;  not  in  health. 

"  Sickness  "  is  defined  :  I.  The  state  of  being  sick  or  diseased.  II.  A  dis- 
ease or  malady.0 

SIDE.  —  The  "  side  "  is  defined  to  be  "  the  margin,  edge,  verge,  or  border 
of  a  surface;  the  bounding  line  of  a  geometrical  figure;  as,  the  side  of  a  field, 
of  a  square  or  triangle,  of  a  river,  of  a  road."  7 


1.  Shunpike.  —  See  Crawfordsville,  etc.,  Turn- 
pike Co.  v.  Smith,  89  Ind.  293,  and  see  the  title 
Turnpikes. 

2.  Shunt.  — Carson  v.  Central  R.  Co.,  35  Cal. 
334,  quoting  Webst.  Diet. 

3.  Porte  Being  Shut  —  Occlusion  by  the  Munici- 
pal  Regulations  of    the  Country  Intended.  — 

Mactier  v.  Wirgman,  4  Har.  &  J.  (Md.)  577. 
See  also  Wirgman  v.  Mactier,  1  Gill  &  J.  (Md.) 
166. 

Shut  Down  —  Fire  Insurance.  (See  generally 
the  title  Fire  Insurance,  vol.  13,  p.  262  et 
seq.)  —  In  McKenzie  v.  Scottish  Union,  etc., 
Ins.  Co.,  112  Cal.  548,  it  was  held,  where  evi- 
dence showed  that  a  mill  was  idle  and  not  in 
operation  for  more  than  thirty  days  prior  to 
the  loss  by  fire,  that  it  was  shut  down  within 
the  terms  of  a  policy  requiring  written  permis- 
sion to  remain  shut  down  for  more  than  thirty 
days,  and  the  opinion  of  a  witness  that  it  was 
not  shut  down  as  long  as  the  proprietors  were 
shipping  lumber  could  have  no  effect  as  expert 
evidence  to  establish  the  contrary. 

4.  Shy  —  Horse.  —  To  shy  is  defined  as  '  to 
start  suddenly  aside,  as  if  a  little  frightened.'  " 
Bell  v.  Wayne,  123  Mich.  386.  See  also  the 
title  Horses,  vol.  15,  p.  756,  note. 

5.  Shyster.  —  Gribble  v.  Pioneer-Press  Co., 
34  Minn.  343.  See  also  Gribble  v.  Pioneer- 
Press  Co.,  37  Minn.  277,  and  see  the  title  Libel 
and  Slander,  vol.  18,  p.  q6i. 

6.  Sick  —  Sickness.  —  Kelly  v.  Ancient  Order 
of  Hibernians,  9  Daly  (N.  Y.)  291,  in  which 
case  it  was  held  that  a  permanent  injury  to  a 
limb  did  not  constitute  sickness. 

Insanity  —  Mutual  Benefit  Associations.  —  See 
the  title  Benevolent  ok  Beneficial  Associa- 
tions, vol.  3,  p.  1 1 10,  notes,  and  see  Pellazzino 
v.  German  Catholic  St.  Joseph's  Soc.  9  Ohio 
Dec.  (Reprint)  635,  16  Cine.  L.  Bui.  27. 

Last  Sickness.  —  See  Last,  vol.  18,  p.  538, 
notes,  and  see  Rice  v.  Waddill,  168  Mo. 
99- 

7.  Side.  —  Webst.  Diet.,  quoted  in  People  v. 
Ohio,  etc.,  R.  Co.,  21  111.  App.  27,  and  Gould  v. 


Great  Northern  R.  Co.,  63  Minn.  37.  In  those 
cases  it  was  held  that  by  "  on  each  side  of 
such  roads,"  in  statutes  relating  to  fencing 
railroads,  was  meant  the  margin  or  border  of 
the  entire  grounds  or  right  of  way. 

The  word  sides,  as  used  in  a  Missouri  stat' 
ute  requiring  the  erection  of  fences  on  the 
sides  of  a  railroad,  has  been  held  to  mean  the 
vacant  spaces  between  the  roadbed  and  the 
outer  lines  of  the  company's  land  —  not  neces- 
sarily the  dividing  line  itself.  Marshal  v.  St. 
Louis,  etc.,  R.  Co.,  51  Mo.  138. 

"  The  Side  or  Sides  of  Any  Carriageway  or  Cart- 
way," 27  &  28  Vict.,  c.  1 01,  §  51,  means  any 
land  forming  part  of  the  highway,  though  not 
part  of  the  metaled  road  ;  but  does  not  include 
land  not  part  of  the  highway,  though  by  the 
side  of  the  road.  Easton  v.  Richmond  High- 
way Board,  L.  R.  7  Q.  B.  69. 

Imports  Proximity.  —  To  speak  of  a  thing  be- 
ing on  the  Side  of  some  other  thing  "  contem- 
plates some  degree  of  proximity."  Ravens- 
thorpe  v.  Hinchcliffe,  59  L.  J.  M.  C.  22,  in 
which  caSe  it  was  said  to  be  "  doubtful,  to  say 
no  more,  whether  a  building  three  hundred  or 
four  hundred  yards  distant  from  another  build- 
ing can  be  said  to  be  on  one  side  of  it,"  within 
51  &  52  Vict.,  c.  52,  §  3,  which  prohibited  the 
bringing  forward  of  a  building  beyond  the  front 
main  wall  of  the  house  or  building  "  on  either 
side  "  of  it. 

Boundaries.  (See  also  the  title  Boundaries, 
vol.  4,  pp.  807,  814.)  —  In  Millett  v.  Fowle.  8 
Cush.  (Mass.)  150,  where  a  deed  described  one 
of  the  boundaries  of  the  land  as  four  feet  from 
the  northerly  side  of  a  building,  it  was  held 
that  the  boundary  was  four  feet  from  the  ex- 
tremest  part  of  the  building,  which  in  that  case 
was  the  edge  of  the  eaves. 

But  in  Calais  v.  Bradford,  51  Me.  414,  where 
a  deed  described  one  of  the  boundaries  as  eight 
feet  four  inches  from  the  south  side  of  a  build- 
ing, the  court  held  that  the  measurement  should 
be  made  from  the  corner  board  on  the  side 
of  the  building.  See  also  Farnsworth  v.  Rock- 
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Definitions. 


SIDETRACK  —  SIDING.  (See  also  the  title  RAILROADS,  vol.  23,  p.  667.)  — 
See  note  1. 

SIDEWALKS.  —  See  the  title  STREETS  AND  SIDEWALKS. 
SIERRA.  —  See  note  2. 


land,  83  Me.  508 ;  Mott  v.  Mott,  68  N.  Y. 
246. 

Quadrilateral.  —  "  No  doubt  in  a  certain 
context  the  word  side  might  be  so  used  as  to 
be  shown,  by  that  context,  to  be  contradistin- 
guished from  the  top  or  bottom  or  end  of  a 
subject  of  quadrilateral  or  any  other  figure. 
But  for  this  purpose  a  determining  context  is 
necessary.  In  the  absence  of  such  a  context  it 
is  accurate,  both  in  scientific  and  in  ordinary 
language,  to  say  that  a  quadrilateral  table  has 
four  sides."    Ridsdale  v.  Clifton,  2  P.  D.  341. 

1.  Sidetrack.  —  In  holding  that  a  promise  to 
build  a  sidetrack  for  a  factory  was  suffi- 
ciently certain  to  support  a  bill  for  specific  per- 
formance, the  court  said  :  "  The  contract  dis- 
tinctly provides  for  a  sidetrack  to  be  built  to 
the  land  so  donated,  promptly.  The  term  side- 
track has  a  well-known  signification.  It 
means  connection  with  some  railroad,  affording 
communication  with  market."      Southern  Pine 


Fibre  Co.  v.  North  Augusta  Land  Co.,  50  Fed. 
Rep.  27. 

Siding. —  In  Philadelphia  v.  River  Front  R. 
Co.,  133  Pa.  St.  139,  it  was  said:  "The  words 
sidings,  switches,  and  turnouts,  in  relation  to 
railroads,  are,  of  course,  of  modern  growth,  and, 
not  only  in  popular  use,  but  in  the  dictionaries, 
are  treated  as  to  some  extent  interchangeable. 
Thus,  the  only  definition  that  Webster  gives  of 
siding  is  '  the  turnout  of  a  railroad  '  (noted  as 
English),  and  turnout  is  defined  as  'a  short 
sidetrack  on  a  railroad  which  may  be  occupied 
by  one  train  while  another  is  passing  on  a 
main  track  ;  a  siding.'  " 

2.  Sierra.  —  In  U.  S.  v.  Fossat,  25  Fed.  Cas. 
No.  15,139,  it  was  said:  "  The  natural  meaning 
of  the  term  sierra  would  seem  to  point  to  a 
great  mountain  chain,  rather  than  to  a  range 
of  hills  parallel  to  it  and  separated  from  it, 
except  at  one  point  where  the  two  ranges  are 
connected  by  a  narrow  ridge  or  divide." 
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SIGN-SIGNATURE. 


I.  Definition,  1064. 
II.  Intention,  1065. 

III.  Place  of  Signature,  1065. 

IV.  Mark,  1066. 

V.  Signature  Made  by  Another,  1066. 
VI.  Printed  Signature  — Stamp,  1066. 

CROSS-REFERENCES. 

See  also  the  titles  ACKNOWLEDGMENTS,  vol.  1,  p.  529;  BAIL  AND  RECOG- 
NIZANCE {IN  CRIMINAI  CASES),  vol.  3,  pp.  701,  702;  BILLS  OE 
EXCHANGE  AND  PROMISSORY  NOTES,  vol.  4,  p.  65;  BONDS, 
vol.  4,  p.  621;  CHECKS,  vol.  5,  p.  1037;  CODICII,  vol.  6,  p.  176;  COM- 
POSITION WITH  CREDITORS,  vol.  6,  pp.  381,  388;  CONTRACTS, 
vol.  7,  p.  142;  COUPONS,  vol.  8,  p.  2;  DEBTS  OF  DECEDENTS,  vol. 
8,  p.  1088;  DEDICATION,  vol.  9,  p.  35;  ELECTIONS,  vol.  10,  p.  739; 
EXECUTION  AND  PROOF  OF  DOCUMENTS,  vol.  11,  p.  583;  FALSE 
PRETENSES  AND  CHEATS,  vol.  12,  p.  834;  HANDWRITING,  vol. 
15,  p.  252;  MUNICIPAL  SECURITIES,  vol.  21,  p.  50;  NAME,  vol.  21, 
p.  305;  STATUTE  OF  FRAUDS;  WILLS. 

And  see  COUNTERSIGN,  vol.  7,  p.  897;  MARK,  vol.  19,  p.  1137;  SUB- 
SCRIBE; WRITING. 

I.  DEFINITION.  —  A  sign  is  defined  as  that  which  furnishes  evidence;  a 
mark ;  an  indication  ;  a  proof. 1  "  The  verb  '  to  sign,'  in  its  primary,  derivative, 
and  ancient  sense,  signifies  '  to  show  or  declare  assent  or  attestation  by  some 
sign  or  mark.'  Thence  it  early  passed  to  mean  the  showing  or  declaring  such 
assent  or  attestation  by  the  customary  mark  of  the  written  name.  In  ordinary 
as  well  as  in  legal  use,  it  is  now  understood  to  mean  'to  write  the  name  in 
any  such  way  as  will  indicate  that  the  writing  with  which  it  is  connected 
expresses  the  assertion,  the  promise,  or  the  act  of  the  signer,  according  to  the 
nature  of  the  writing.  It  may  be  at  the  end  or  elsewhere,  as  in  the  margin  in 
the  official  acts  of  some  public  officers,  and  sometimes  in  the  attestation  of 
witnesses."8  To  sign  has  also  been  defined  as  "to  affix  a  signature  to ;  to 
ratify  by  hand  or  seal ;  to  subscribe  in  one's  own  handwriting;  "  and  signature 
as  "a  sign,  stamp,  or  mark  impressed;  *  *  *  especially,  the  name  of  any 
person  written  with  his  own  hand  employed  to  signify  that  the  writing  which 
precedes  accords  with  his  wishes  or  intentions;  a  sign  manual."  3 

1.  Sign.  —  Bliss  v.  Wooley,  (N.  J.  1902)  52  down  by  himself."  Mills  v.  Howland,  2  N. 
Atl.   Rep.   836,   per   Fort,   J.,  quoting  Webst.  Dak.  34. 

Diet.  Words. —  In  Matter  of  McElwaine,  18  N.  J. 

2.  Davis  v.  Shields,  26  Wend.  (N.  Y.)  356.  Eq.  503,  it  was  said :  "  The  signing  required 
See  also  Rowe  v.  Thompson,  (C.  PI.  Gen.  T.)  by  this  statute  must  be  held  to  be  some  signa- 
15  Abb.  Pr.  (N.  Y.)  377.  ture,  making  some  mark  or  signum  upon  the 

3.  Sign  —  Signature.  —  Knox's  Estate,  131  Pa.  paper  so  as  to  identify  and  give  efficacy  to  it 
St.  230,  quoting  Webst.  Diet.    See  also  Seventh  by  some  act,  and  not  by  words  merely." 

St.  Colored  M.  E.  Church  v.  Campbell,  48  La.  Copy  or  Original.  —  It  has  been  held  that  the 

Ann.  1546.  word  "signed"  in  a  lease  before  the  lessor's 

To  sign  is  defined  as  to  affix  a  signature  to.  name  raised  no  presumption  that  the  instru- 

See  Matter  of  Strong,  2  Connolly  (N.  Y.)  574.  ment  was  a  copy  and  not  the  original.  Becher 

"  To  sign  is  to  subscribe  in  one's  own  hand-  v.  Woods,  16  U.  C.  C.  P.  29. 

writing."    Brems  v.  Sherman,  158  Ind.  300.  Signature  and  Autograph.  —  In  In  re  Walker, 

"'Signature'  means  a  person's  name  as  set  no  Cal.  393,  it  was  said:     "To  sign,  in  the 
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Intention. 


SIGN—  SIGN  A  TURE. 


Place  of  Signature. 


II.  Intention.  —  "A  signature  consists  both  of  the  act  of  writing  the 
party's  name  and  of  the  intention  of  thereby  finally  authenticating  the  instru- 
ment." 1 

III.  Place  of  Signature.  —  Although  the  words  " sign  "  and  "signature" 
sometimes  import  a  signature  at  the  bottom  of  the  instrument,3  yet  in  neither 
ordinary  nor  legal  use  are  they  confined  to  the  writing  of  the  name  at  the 
bottom  of  a  paper.  An  instrument  is  signed  where  the  name  appears  at  the 
bottom,  top,  middle,  or  side  of  a  paper,  if  such  name  was  intended  as  a 
signature. :t 


primary  sense  of  the  word,  is  to  make  any 
mark.  To  sign  an  instrument  or  document  is 
to  make  any  mark  upon  it  in  token  of  knowl- 
edge, approval,  acceptance,  or  obligation.  The 
signature  is  the  sign  thus  made.  And  while, 
by  long  usage  and  custom,  '  signature  '  has 
come  generally  to  mean  the  name  of  a  person 
written  by  himself,  and  thus  to  .be  nearly  an 
exact  synonym  of  '  autograph,'  that  significa- 
tion is  derivative,  and  is  not  inherent  in  the 
word  itself  any  more  than  it  is  an  '  autograph,' 
which  strictly  conveys  no  more  than  the  idea 
of  a  specimen  of  an  individual's  writing." 

Signed  and  Executed.  —  In  Brems  v.  Sher- 
man, 158  Ind.  300,  it  was  said:  "To  say  that 
A  '  signed  '  a  note  and  that  he  '  executed '  a 
note,  as  usually  understood,  may  mean  very 
different  things.  The  former  conveys  the 
meaning  that  the  act  of  signing  was  performed 
personally  by  the  maker,  while  the  latter  im- 
ports that  the  maker  either  signed  it  himself 
or  authorized  another  to  sign  it  for  him.  The 
terms  are  by  no  means  equivalent.  Hence  the 
finding  that  appellant  did  not  sign  the  note  is 
far  short  of  a  finding  that  he  did  not  execute 
the  note." 

But  where  a  certificate  of  the  separate  ex- 
amination of  a  married  woman  certified  that 
she  "willingly  signed"  a  deed,  it  was  held  that 
the  word  "  signed  "  as  used  was  equivalent  to 
"  executed "  and  that  its  use  in  place  of  the 
word  "  executed "  did  not  vitiate  the  deed. 
Bensimer  v.  Fell,  35  W.  Va.  15,  29  Am.  St. 
Rep.  774.  See  also  Stuart  v.  Dutton,  39  111.  91, 
and  see  the  titles  Acknowledgments,  vol.  1, 
p.  514;  Execution  and  Proof  of  Documents, 
vol.  11,  p.  584. 

Executed  —  Signed  and  Sealed.  —  In  Tubbs 
v.  Gatewood,  26  Ark.  131,  it  was  said: 
"  Though  signing  and  sealing,  without  delivery, 
is  not  a  complete  execution  of  an  instrument, 
the  phrase  '  signed  and  sealed,'  in  the  certifi- 
cate, was  obviously  used  agreeably  to  the  com- 
mon understanding  and  acceptation  of  its 
meaning,  as  an  equivalent  expression  for 
'  signed,  sealed,  and  delivered,'  or  '  executed.'  " 

Signed,  Sealed,  and  Delivered.  —  In  Lawson 
v.  Badgett,  20  Ark.  194,  it  was  said:  "  So  the 
words  '  signed,  sealed,  and  delivered,'  employed 
in  the  certificate,  are  equivalent  to  the  word 
'  executed  '  used  in  the  statute." 

To  Use  or  Sign  His  Name. —  In  Trenton  First 
Nat.  Bank  v.  Gay,  63  Mo.  33,  it  was  held  that 
where  one  authorized  another  to  use  or  sign 
his  name  for  the  purpose  of  obtaining  accom- 
modation at  a  bank,  he  of  necessity  authorized 
the  execution  of  a  note. 

Indorsement  on  Promissory  Note  —  False  Pre- 
tenses. —  Within  the  meaning  of  a  statute  mak- 
ing it  a  crime  to  obtain  "  the  signature  of  any 
person   to  any   written  instrument  "   by  false 
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tokens  or  pretenses,  an  indorsement  to  a  nego- 
tiable promissory  note  was  held  to  be  a  signa- 
ture to  a  written  instrument.  People  v. 
Chapman,  (Supm.  Ct.  Gen.  T.)  4  Park.  Crim. 
(N.  Y.)  58.  See  generally  the  title  False 
Pretenses  and  Cheats,  vol.  12,  p.  792. 

Signed  and  Sealed.  —  In  Humphries  v.  Nix, 
77  Ga.  98,  it  was  said  :  "  An  instrument  which 
has,  at  the  end  of  the  note,  the  words  '  signed 
and  sealed,'  followed  by  the  signature  and  the 
scroll  for  a  seal  with  '  L.  S.'  written  across  it, 
is  equivalent  to  the  words  '  witness  my  hand 
and  seal,'  followed  in  the  same  way,  and  is  a 
compliance  with  the  statute,  Code,  §  2915  [2 
Code  Ga.  1895,  §  3765],  which  enacts  that  'no 
instrument  shall  be  considered  under  seal  un- 
less so  recited  in  the  body  of  the  instrument.' 
'  Signed  and  sealed  '  are  as  much  in  the  body 
of  the  instrument  as  '  witness  my  hand  and 
seal  '  in  the  same  place  in  the  note  is." 

1.  Intention.  —  Greenleaf  on  Evidence  ( 14th 
ed.),  §  674,  quoted  in  Seventh  St.  Colored  M. 
E.  Church  v.  Campbell,  48  La.  Ann.  1546;  and 
Davis  v.  Landers,  40  S.  Car.  510.  See  also 
Vines  v.  Clingfost  21  Ark.  312;  Watson  v. 
Pipes,  32  Miss.  466. 

2.  "  Sign  "  and  "  Subscribe  "  Synonymous.  — 
Ashbrook  v.  Roberts,  82  Ky.  301  ;  Evans  v. 
Ashley,  8  Mo.  181  ;  Catlett  v.  Catlett,  55  Mo. 
330.    See  also  Subscribe  and  the  title  Wills. 

"  The  word  '  signing  '  conveys  to  a  common 
ear,  not  versed  in  the  subtlety  of  technical 
reasoning,  a  mere  simple  idea,  the  writing  the 
name  of  the  agent  at  the  bottom  of  the  act, 
thereby  formally  authenticating  it  as  his  ;  it  re- 
quires, therefore,  the  ingenuity  of  a  schoolman 
so  far  to  wrest  this  word  out  of  its  natural 
sense  as  to  construe  it  to  mean  the  recital  of  a 
name  in  any  part  of  an  instrument  where  com- 
li.on  torm  or  accident  may  h;.ppen  lo  introduce 
it."  Quoted  in  Evans  v.  Ashley,  8  Mo.  181 , 
commenting  on  Lemayne  v.  Stanley,  3  Lev.  1. 

In  California  Canneries  Co.  v.  Scatena.  117 
Cal.  449,  it  was  said  :  "  The  words  '  signed  ' 
and  'subscribed,'  although  of  different  deriva- 
tions, and  although  their  literal  meanings  have 
a  shade  or  two  of  difference,  are  substantially, 
both  in  common  and  in  law  language,  the  same, 
except  where,  in  a  statute,  or  in  connection  with 
a  context,  some  peculiar  or  additional  meaning 
to  either  of  the  words  is  indicated."  See  also 
Wade  v.  State,  22  Tex.  App.  257. 

3.  Signature  and  Subscription  Distinguished  — 
Alabama.  —  Armstrong  v.  Armstrong,  29  Ala. 
538. 

California.  —  Auzerais  v.  Naglee,  74  Cal.  60  ; 
California  Canneries  Co.  v.  Scatena,  117  Cal. 
449- 

Illinois.  —  McConnell  v.  Brillhart,  17  III.  354, 
65  Am.  Dec.  661. 

Iozva. —  Wise  v.  Ray,  3  Greene  (Iowa)  430. 
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Printed  Signature.  SIGN—SIGNA  TURE— SIGNING  JUDGMENT.  Definitions. 


IV.  Mark.  —  All  the  definitions  of  "  signature  "  include  a  mark,  and  the 
term  is  never  limited  to  a  written  name.1 

V.  Signature  Made  by  Another.  —  A  signature  made  by  another  guiding 
the  signer's  hand  is  sufficient ;  or  a  person's  name  signed  by  another  person 
with  his  authority  is  his  signature.2 

VI.  Printed  Signature  —  Stamp.  —  In  general,  where  a  signature  is 
required,  the  party's  name  printed  upon  the  instrument  and  intended  as  a 
signature  is  sufficient.3  So  a  stamp  has  been  held  to  be  a  sufficient  signa- 
ture.4 


SIGNALS.  —  See  the  titles  CROSSINGS,  vol.  8,  p.  335  ;  Railroads,  vol.  23, 
P-  754- 

SIGNING  JUDGMENT.  —  In  English  Practice,  judgments,  like  the  pleadings, 
were  formerly  pronounced  in  open  court,  and  are  still  always  supposed  to  be 
so;  and  they  are  consequently  always  considered  as  taking  place  in  term  time. 
But  by  a  relaxation  of  practice  there  is  now  in  general,  except  in  the  case  of 
an  issue  at  law,  no  actual  delivery  of  judgment,  either  in  court  or  elsewhere. 
The  plaintiff  or  defendant,  when  the  cause  is  in  such  a  state  that  by  the 
course  of  practice  he  is  entitled  to  judgment,  obtains  the  signature  or  allow- 
ance of  the  proper  officer  of  the  court,  expressing  generally  that  judgment  is 
given  in  his  favor,  and  this  is  called  signing  judgment,  and  stands  in  the  place 
of  its  actual  delivery  by  the  judges  themselves.5 


Kentucky.  —  Miles's  Will,  4  Dana  (Ky.)  1  ; 
Allen  v.  Everett,  12  B.  Mon.  (Ky.)  378;  Soward 
v.  Soward,  1  Duv.  (Ky.)  128. 

Maryland. — ■  Drury  v.  Young,  58  Md.  546,  42 
Am.  Rep.  343. 

New  York. — In  re  Strong,  2  Connolly  (N. 
Y.)  574;  James  v.  Patten,  6  N.  Y.  13,  55  Am. 
Dec.  376;  People  v.  Murray,  5  Hill  (N.  Y.) 
468;  Clason  v.  Bailey,  14  Johns.  (N.  Y.)  484; 
Davis  v.  Shields,  26  Wend.  (N.  Y.)  341,  re- 
versing 24  Wend.  (N.  Y.)  327  ;  Rowe  v.  Thomp- 
son, (C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  382; 
Miller  v.  Pelletier,  4  Edw.  (N.  Y.)  102. 

Vermont.  —  Adams  v.  Field,  21  Vt.  256. 

Virginia.  —  Selden  v.  Coalter,  2  Va.  Cas.  584. 

Washington.  —  Tingley  v.  Bellington  Bay 
Boom  Co.,  5  Wash.  64-4 ;  Eureka  Sandstone  Co. 
i'.  Long,  11  Wash.  161. 

See  also  Subscribe,  and  see  the  titles  Stat- 
ute of  Frauds;  Wills. 

1.  Signature  Includes  Mark  —  England. — 
Baker  v.  Dening,  8  Ad.  &  El.  94,  35  E.  C.  L. 
335- 

United  States.  —  Zacharie  v.  Franklin,  12 
Pet.  (U.  S.)  161. 

Alabama.  —  Bailey  v.  Bailey,  35  Ala.  692; 
Breene  v.  McCrary,  52  Ala.  154;  Wimberly  v. 
Dallas,  52  Ala.  197;  Harrison  v.  Simons,  55 
Ala.  515;  Alabama  Warehouse  Co.  v.  Lewis,  56 
Ala.  516;  Bickley  v.  Keenan,  60  Ala.  295. 

California.  —  Matter  of  Guilfoyle,  96  Cal. 
598. 

Georgia.  —  Gillis  v.  Gillis,  96  Ga.  1,  51  Am. 
St.  Rep.  121. 

Indiana.- — Shank  v.  Butsch,  28  Ind.  19. 

Kentucky.  —  Maupin  v.  Berkley,  3  Ky.  L.  Rep. 
617;  Staples  v.  Bedford,  Loan,  etc.,  Bank,  98 
Ky.  451  ;  Meazels  v.  Martin,  93  Ky.  51. 

Louisiana.  —  Chaffe  v.  Cupp,  5  La.  Ann.  685  ; 
Tagiasco  v.  Molinari,  9  La.  521  ;  Madison  v. 
Zabriskie,  11  La.  251  ;  Lopez  v.  Berghel,  15  La. 
43 ;  Seventh  St.  Colored  M.  E.  Church  v. 
Campbell,  48  La.  Ann.  1546. 


New  Jersey.  —  Compton  v.  Mitton,  12  N.  J. 
L.  70. 

Pennsylvania.  —  Knox's  Estate,  131  Pa.  St. 
230. 

See  also  the  cross-references  given  at  the 
head  of  this  title. 

Initials. —  In  Origet  v.  U.  S.,  125  U.  S.  240, 
it  was  held  that  the  initials  of  a  judge  were  not 
his  signature,  within  a  statute  requiring  a  bill 
of  exceptions  to  be  authenticated  by  the  sig- 
nature of  the  presiding  judge.  But  initials 
have  in  many  cases  been  held  to  constitute  a 
valid  signature.  See  generally  the  title  Name, 
vol.  21,  p.  308. 

The  Christian  Name  has  been  held  to  consti- 
tute a  sufficient  signature  to  a  will.  Knox's  Es- 
tate, 131  Pa.  St.  220,  17  Am.  St.  Rep.  798. 

2.  Signature  Written  by  Another.  —  Vines  v. 
Clingfost,  21  Ark.  312;  Miles's  Will,  4  Dana 
(Ky.)  1  ;  Seventh  St.  Colored  M.  E.  Church  v. 
Campbell,  48  La.  Ann.  1546;  Tide  Water  Canal 
Co.  v.  Archer,  9  Gill  &  J.  (Md.)  503;  Watson 
v.  Pipes,  32  Miss.  466. 

3.  Printed  Signature.  —  Schneider  v.  Morris, 
2  M.  &  S.  286  ;  Saunderson  v.  Jackson,  2  B.  & 
P.  238;  Hamilton  v.  State,  103  Ind.  96,  53  Am. 
Rep.  491  ;  Hawkins  v.  Chace,  19  Pick.  (Mass.) 
504;  Brown  v.  Butchers,  etc.,  Bank,  6  Hill  (N. 
Y.)  443,  41  Am.  Dec.  755  ;  Barnard  v.  Hey- 
drick,  49  Barb.  (N.  Y.)  62;  Mezchen  v.  More, 
54  Wis.  214. 

In  Herrick  v.  Morrill,  37  Minn.  250,  5  Am. 
St.  Rep.  841,  overruling  Ames  v.  Schurmeier,  9 
Minn.  221,  it  was  held  that  a  summons  in  a 
civil  action  might  be  subscribed  by  the  printed 
signature  of  the  plaintiff  or  his  attorney. 

4.  Stamp.  —  Streff  v.  Colteaux,  64  111.  App. 
180;  Bennett  v.  Brumfitt,  L.  R.  3  C.  P.  28; 
Signature  of  Secretary  of  Treasury,  1  Op.  Atty.- 
Gen.  670. 

5.  Signing    Judgment  —  English   Practice.  — 

Stephen  on  Pleading  (Tyler's  ed.)  137. 

In  French  v.  Pease,  10  Kan.  55,  it  was  said: 
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SIGN  OFF—  SIMILAR. 


Definitions. 


In  American  Practice,  signing  judgment  is  an  actual  signing  of  the  judgment  on 
the  record,  by  the  judge  or  other  officer  duly  authorized.1 
SIGN  OFF.  —  See  note  2. 
SIGNS.  -  See  note  3. 

SIGNS  OR  BADGES  OF  FRAUD.  —  See  the  title  FRAUDULENT  SALES  AND 
Conveyances,  vol.  14,  p.  210. 
SILD.  —  See  note  4. 

SILENCE.  —  See  the  title  Estoppel,  vol.  11,  p.  421. 

SILENT  PARTNERS.  —  See  the  title  Partnership,  vol.  22,  pp.  63,  162. 

SILICON.  —  See  note  5. 

SILK.  —  See  note  6. 

SILT.  —  Silt  is  defined  to  be  mud  or  fine  earth  deposited  from  running  or 
standing  water.7 

SILVA  CJEDTJA.  —  See  note  under  SEASON,  SEASONABLE,  ETC.,  ante. 
SILVER  CERTIFICATE.  —  See  note  8. 
SILVER  PLATE.  —  See  note  9. 

SIMILAR.  (See  also  SIMILITUDE,/^/.)  —  Similar  is  defined  as  "exactly- 
corresponding;  resembling  in  all  respects;  precisely  alike;  also,  as  nearly  cor- 
responding; resembling  in  many  respects;  somewhat  alike;  having  a  general 
likeness."  10 

"  The  words  signing  judgment,  and  other 
similar  words,  as  vised  at  common  law,  meant 
a  very  different  thing  from  signing  the  com- 
pleted judgment  entry.  Such  words  simply 
meant  the  allowance  or  permission  by  the  mas- 
ter, prothonotary,  or  other  proper  officer,  to  the 
plaintiff  or  defendant,  to  have  judgment  en- 
tered in  his  favor  when  the  cause  had  reached 
such  a  stage  that  he  was  entitled  to  have  a 
judgment  rendered  in  his  favor." 

1.  Bouv.  L.  Diet.  See  generally  the  title 
Rendition  and  Entry  of  Judgments,  18 
Encyc.  of  Pl.  and  Pr.  456  et  seq. 

2.  Sign  Off. —  In  Thompson  v.  Richards,  14 
Mich.  186,  it  appeared  that  the  plaintiff  had 
agreed  to  sign  off  all  the  right,  title,  property, 
profits,  and  lands  of  a  certain  company.  It  was 
held  that  this  agreement,  fairly  interpreted  with 
reference  to  the  circumstances  and  the  nature  of 
the  property,  would,  as  to  all  tangible  personal 
property  and  negotiable  paper,  payable  to 
bearer,  be  satisfied  by  delivery,  unless  written 
evidence  of  the  transfer  was  specially  re- 
quested ;  that  as  to  accounts  and  other  choses 
in  action  the  contracting  party  should  have 
conveyed  his  interest  by  a  written  assignment 
and  delivery  ;  and  that  the  interest  of  the  party 
in  the  lands  of  the  firm  could  be  transferred 
only  by  a  deed  of  conveyance,  duly  executed, 
acknowledged,  and  delivered. 

3.  Signs  and  Furniture.  —  See  Curtis  v. 
Martz,  14  Mich.  506,  stated  under  Furniture, 
vol.  14,  p.  570,  note. 

4.  Sild  —  Revenue  Act.  —  See  Reiss  v.  U.  S., 
113  Fed.  Rep.  1001. 

5.  Silicon —  Patent.  ( See  generally  the  title 
Patents,  vol.  22,  p.  260.)  —  In  Electric  Smelt- 
ing, etc.,  Co.  v.  Carborundum  Co.,  (C.  C.  A.) 
102  Fed.  Rep.  620,  it  was  said:  "It  is  evident 
that  by  the  patent  silicium  or  silicon  was 
classed  among  metals,  and  sand  or  silica  among 
ores  or  metalliferous  compounds.  Whether 
silicon  or  carborundum  is  strictly  a  metal  is, 
under  the  circumstances,  an  immaterial  inquiry. 
The  designation  of  silicon  as  a  metal  is  not 
such  a  tault  as  in  any  manner  to  control  the 


effect  of  the  description.  *  *  *  It  may  fur- 
ther be  observed  that  the  evidence  shows  that 
silicon  has  not  uncommonly  been  mentioned 
by  text  writers  and  others  as  and  understood 
to  be  a  metal.  In  an  earlier  edition  of  Web- 
ster's Dictionary  silicium  is  referred  to  as 
follows  :  '  Silicium.  Silicon,  which  see.  The 
name  silicium  was  given  by  those  who  sup- 
posed it  to  be  a  metal  like  sodium.'  Worcester 
thus  refers  to  it:  'Silicium.  The  name  for- 
merly applied  to  silicon,  when  it  was  classed 
with  the  metals.'  "  See  also  Electro-Silicon 
Co.  v.  Hazard,  29  Hun  (N.  Y.)  370. 

6.  Silk.—  See  Brunt  v.  Midland  R.  Co.,  2  H. 
&  C.  889. 

7.  Silt. —  State  v.  New  Orleans  Water  Works 
Co.,  107  La.  1,  quoting  Webst.  Int.  Diet. 

8.  Silver  Certificate.  —  In  Stewart  v.  State,  62 
Md.  412,  it  was  held  that  a  silver  certificate 
issued  by  the  United  States  was  not  a  promis- 
sory note.  See  also  Smith  v.  State,  68  Md. 
169.  See  generally  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  65. 

9.  Silver  Plate.  —  See  Plate,  vol.  22,  p.  835, 
and  see  Atwater  v.  Woodbridge,  6  Conn.  223, 
16  Am.  Dec.  50. 

10.  Similar. —  Orr  v.  Wright,  (Tex.  Civ.  App. 
1898)  45  S.  W.  Rep.  634,  following  Webst.  Int. 
Diet. 

"The  word  similar  is  often  used  to  denote 
a  partial  resemblance  only.  But  it  is  also  often 
used  to  denote  sameness  in  all  essential  par- 
ticulars." Com.  v.  Fontain,  127  Mass.  452, 
cited  in  Orr  v.  Wright,  (Tex.  Civ.  App.  1898) 
45  S.  W.  Rep.  634. 

Similar  Description. —  As  to  the  meaning  of 
the  words  "  similar  description,"  as  used  in  a 
tariff  act  laying  a  duty  upon  all  delaines  and 
goods  of  a  similar  description,  see  Greenleaf 
v.  Goodrich,  Hask.  (U.  S.)  586,  10  Fed.  Cas. 
No.  5.778. 

Similar  Intelligence.  (Sec  also  the  title  Com- 
TiunuTORY  Negligence,  vol.  7,  p.  368.) — In 
Barker  v.  Ohio  River  R.  Co.,  51  VV.  Va.  423,  the 
trial  court  instructed  that  "  contributory  negli- 
gence is  the  absence  of  that  degree  of  care 
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Definitions. 


SIMILITER.  —  In  pleading,  likewise  ;  the  like.  The  name  of  the  short 
formula  used  either  at  the  end  of  pleadings  or  by  itself,  expressive  of  the 
acceptance  of  an  issue  of  fact  tendered  by  the  opposing  party ;  otherwise 
termed  a  "joinder  in  issue."1 

SIMILITUDE.  —  See  note  2. 

SIMPLE  CONTRACTS.  —  See  the  title  Contracts,  vol.  7,  p.  94. 

SIMPLE  INTEREST.    (See  also  the  title  Interest,  vol.  16,  p.  984.)  — See 

note  3. 

SIMPLE  LARCENY.  —  See  the  title  Larceny,  vol.  18,  p.  460. 

SIMPLE  LICENSE.    (See  also  the  title  License  (Real  Property),  vol.  18, 

p.  1 127.)  —  See  note  4. 

SIMPLE  TRUST.  (See  also  the  title  TRUSTS  AND  TRUSTEES.)  — A  simple 
trust,  sometimes  called  a  passive  trust,  corresponds  with  the  ancient  use,  and 
arises  where  property  is  simply  vested  in  one  person  for  the  use  of  another, 
and  the  nature  of  the  trust,  not  being  qualified  by  the  settler,  is  left  to  the 
construction  of  law.5 

SIMULATED.  —  "Simulated"  means  counterfeited,  feigned,  pretended; 
assuming  the  mere  appearance  without  reality.6 

SINCE.  (See  also  SUBSEQUENTLY.)  —  The  proper  signification  of  "since" 
is  after,  and  its  appropriate  sense  includes  the  whole  period  between  an  event 
and  the  present  time.7 


which  an  ordinarily  prudent  person  of  similar 
intelligence,  and  of  the  same  class,  would  exer- 
cise under  like  circumstances."  The  appellate 
court  said  :  "  '  Similar  intelligence,'  used  in 
this  instruction,  means  ordinary  intelligence." 

Similar  Offense.  —  In  Com.  v.  Fontain,  127 
Mass.  454,  it  was  held  that  the  offense  of 
illegally  keeping  intoxicating  liquors  for  sale 
was  not  a  similar  offense  to  that  of  keep- 
ing and  maintaining  a  tenement  used  for  the 
illegal  sale  and  illegal  keeping  of  intoxicating 
liquors. 

Things  Not  Similar  to  Themselves.  —  In  Rhode 
Island  Hospital  Trust  Co.  v.  Olney,  16  R.  I. 
184,  it  was  held  where  a  testator,  after  making 
bequests  to  particular  charitable  institutions  by 
name,  provided  for  the  accumulation  of  a  trust 
fund,  one-fourth  of  the  income  of  which  was  to 
go  to  "  charitable  institutions  similar  to  those 
mentioned,"  that  the  institutions  named  were 
not  similar,  and  were  not  entitled  to  take  any 
part  of  the  trust  income.  The  court  said  :  "A 
thing  cannot,  strictly  speaking,  be  similar  to 
itself." 

Similar  Appliances. —  As  to  whether  an  inter- 
locking system  or  machine  is  included  within 
the  expression  "  watch  houses,  signal  stations, 
signals,  and  other  similar  appliances."  see 
Chicago,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
1 13  Wis.  169. 

1.  Similiter. —  Burr.  L.  Diet.;  4  Min.  Inst. 
024.  See  the  title  Similiter,  20  Encyc.  of 
Pi.,  and  Pr.  263. 

2.  Similar  Distinguished  from  "  in  the  Similitude 
of." — In  State  v.  McKenzie,  42  Me.  392,  it  was 
held  that  the  word  "  similar  "  was  not  equiva- 
lent to  "in  the  similitude  nf  "  within  the 
meaning  of  a  statute  respecting  counterfeit 
money.  See  generally  the  titles  Counterfeit- 
ing, vol.  7,  p.  875;  Forgery,  vol.  13,  p.  1081  ; 
and  see  Brown  v.  Com.,  8  Mass.  59. 

Resemblance  or  Similitude.  —  Rev.  Stat.  U.  S., 
§  5457,  as  amended  by  Act  Cong.  Jan.  16,  1887, 
enacts  that  every  person  who  falsely  makes, 


forges,  or  counterfeits  any  coin  "  in  resemblance 
or  similitude  "  of  the  gold  or  silver  coins  of 
the  United  States  shall  be  guilty  of  a  felony. 
In  U.  S.  v.  Otey,  31  Fed.  Rep.  68,  it  was  held 
that  an  indictment  under  this  statute  might 
omit  the  words  "  in  resemblance  or  simili- 
tude." 

Similitude  Equivalent  to  "  in  Imitation  of."  — 

See  State  v.  Harris,  5  Ired.  L.  (27  N.  Car.) 

295- 

3.  Simple  Interest.  —  Hovey    v.    Edmison,  3 

Dak.  460. 

4.  Simple  License. —  A  simple  or  voluntary 
license  is  merely  authority  without  reward  or 
consideration  to  do  a  particular  act  or  series  of 
acts  on  another's  land  without  passing  any 
interest  or  estate  in  the  soil.  Wynn  v.  Garland, 
19  Ark.  32;  Cook  v.  Stearns,  11  Mass.  537; 
Rerick  v.  Kern,  14  S.  &  R.  (Pa.)  271. 

5.  Simple  Trust. —  1  Bouv.  Inst.  (2d  ed.),  par. 
1900. 

Distinguished  from  Special  Trust.  —  Vaux  v. 
Parke,  7  W.  &  S.  (Pa.)  25;  Dodson  -•.  Ball,  60 
Pa.  St.  496,  100  Am.  Dec.  586.  See  also  Bar- 
nett's  Appeal,  46  Pa.  St.  392 ;  Rife  <•.  Geyer,  59 
Pa.  St.  393,  98  Am.  Dec.  351. 

6.  Simulated.  —  Cartwright  7'.  Bamberger,  90 
Ala.  410.  quoting  Webst.  Diet,  and  Worcest. 
Diet.,  and  holding  that  an  averment  that  a  debt 
was  simulated  and  that  the  debtor  in  fact 
owed  to  the  creditor  "  a  small  sum,"  the  amount 
of  which  was  unknown  to  the  complainants, 
was  sufficiently  specific. 

7.  Since.  —  Webst.  Diet.,  followed  in  Matter 
of  Rosenfield,  7  Am.  L.  Reg.  N.  S.  621,  1  Nat. 
Bankr.  Reg.  575.  See  also  Jones  v.  First  Nat. 
Bank.  79  Me.  195. 

Since  and  After.  —  In  In  re  Cretiew,  5  Nat. 
Bankr.  Reg.  423,  6  Fed.  Cas.  No.  3,390,  it  was 
said :  "  Webster,  whose  authority  is  properly 
invoked  by  the  learned  judge,  gives  '  after, 
from  the  time  that,'  as  the  primary  signification 
of  since.  He  also  says  that  the  proper  sig- 
nification of  since  is  '  after.'  and  its  appro- 
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SINE  DIE  —  SINGLE  BILL  OR  BOND.  Definitions. 


SINE  DIE.  —  Without  day;  indefinitely;  without  a  day  appointed  for  a 
further  meeting  or  hearing.  The  term  is  applied  to  the  final  adjournment  of 
an  assembly,  for  whatever  purpose  called,  or  to  the  final  dismissal  of  a 
defendant. 

SINGLE.  —  See  note  I. 

SINGLE  BILL  OR  BOND.  —  If  a  bond  be  without  condition,  it  is  called  a 
single  bill  or  bond.8 


priate  sense  includes  the  whole  period  between 
an  event  and  the  present  time,  but  after  giving 
citations  as  examples  of  its  use,  he  further 
says  :  '  Since,  then,  denotes  during  the  whole 
time  after  an  event  or  at  any  particular  time 
during  that  period.'  " 

Future.  —  A  statute  provided  for  the  pay- 
ment of  a  state  bounty  to  soldiers  enlisting 
after  its  passage  and  credited  under  any  call 
or  order  "  made  or  issued  since  the  first  day 
of  January,  A.  D.  1864."  In  construing  this 
provision  the  court  said  :  "  This  depends  en- 
tirely upon  the  meaning  of  the  word  since, 
used  in  the  act.  It  is  defined  by  Webster  as 
meaning  '  in  the  time  past,  counting  backward 
from  the  present ;  before  this  or  now ;  from 
any  time  forward  to  the  present.'  We  are  cited 
to  no  instance  in  which  this  word  has  been 
used  with  reference  to  future  time.  It  neces- 
sarily refers  to  something  past,  and  never  ex- 
tends into  the  future."  Smith  v.  State  Audit- 
ors, 85  Mich.  409. 

Not  Inclusive.  — Since  a  day  named  does  not 
ordinarily  include  that  day.  Monroe  v.  Ac- 
worth,  41  N.  H.  201. 

1.  Single  Man,  Single  Woman.  (See  also  the 
title  Bastardy,  vol.  3,  p.  871.) — Acts  which 
gave  to  a  "  single  woman  "  who  had  a  bastard 
child  the  right  to  sue  the  putative  father  for  its 
maintenance  have  been  held  to  include  in  that 
expression  not  only  a  widow,  Antony  v.  Carden- 
ham,  2  Bott.  (6th  ed.)  194;  Reg.  v.  Wymond- 
ham,  2  Q.  B.  541,  42  E.  C.  L.  798,  but  a  married 
woman  living  apart  from  her  husband,  Reg.  v. 
Pilkington,  2  El.  &  Bl.  546,  75  E.  C.  L.  546; 
Reg.  v.  Collingwood,  12  Q.  B.  681,  64  E.  C.  L. 
681  ;  Rex  v.  Luffe,  8  East  193. 

"  The  term  '  single  woman  '  is  not  confined 
to  unmarried  women,  but  may  include  married 
women  who  are  reduced  to  the  condition  of 
single  women  by  widowhood  or  otherwise." 
Stacey  v.  Lintell,  4  Q.  B.  D.  294. 

But  the  term  will  not  include  a  woman 
single  at  the  birth  of  her  child,  but  who  has 
since  married.  Stacey  v :  Lintell,  4  Q.  B.  D. 
291  ;  Tozer  v.  Lake,  4  C.  P.  D.  322. 

As  to  the  time  to  which  the  words  "single 
woman  "  and  "  single  man  "  refer  in  bastardy 
acts,  see  Parker  v.  Nothomb,  (Neb.  1902)  91 
N.  W.  Rep.  396;  Wilkie  v.  West,  1  Murph.  (5 
N.  Car.)  319;  State  v.  Bull,  11  Ohio  Dec. 
(Reprint)  783,  29  Cine.  L.  Bui.  190;  Sisco  v. 
Harmon,  9  Vt.  129. 

And  it  has  been  held,  where  the  object  and 
context  of  the  statute  required  it,  that  the 
phrase  "  single  man  "  included  a  single 
woman.  Silver  v.  Ladd,  7  Wall.  (U.  S.) 
219,  more  fully  stated  under  Man,  vol.  19,  p. 
70S- 

Single  Dwelling  House. —  Tn  Gillis  v.  Bailey, 
21  N.  H.  149,  a  deed  was  conditioned  that  no 
building  other  than  "  a  single  dwelling  house  " 


with  outbuildings  should  be  erected  on  the  land. 
It  was  held  that  a  building  designed  for  the 
separate  residence  of  three  several  families 
could  not  be  erected  upon  the  premises,  even 
though  all  apartments  were  connected  by  doors 
in  the  separate  walls.  But  in  Hutchinson  v. 
Ulrich,  145  111.  336,  it  was  held  that  the  pro- 
hibition of  other  buildings  than  single  dwell- 
ings did  not  include  a  flat.  See  also  Skillman 
v.  Smatheurst,  57  N.  J.  Eq.  6. 

Single  Tenement. —  Where  a  part  of  an  entire 
tract  of  land  upon  which  the  plaintiff's  mill 
was  built,  including  the  pond  or  water  basin 
which  was  a  necessary  adjunct  or  appurtenance 
to  the  mill,  was  in  a  certain  county,  the  re- 
mainder being  in  another,  it  was  held  that  this 
was  a  "  single  tenement  "  within  the  meaning 
of  the  Pennsylvania  statute  giving  jurisdiction 
to  the  court  of  either  county.  Finney  v.  Somer- 
ville,  80  Pa.  St.  59. 

Single  Private  Drain. —  English  Public  Health 
Acts  Amendment  Act  1890.  See  Bradford  v. 
Eastbourne.  (1896)  2  Q.  B.  205;  Hill  v.  Hair, 
(1895)  1  Q-  B.  906. 

Single  Ship  —  Prize  Money.  —  In  U.  S.  v. 
Steever,  113  U.  S.  752,  it  was  said:  "We  can 
have  no  doubt  that  the  launch  which  took  the 
Albemarle  was  a  'single  ship,'  within  the 
meaning  of  the  rules  of  distribution  in  the 
Prize  Act  of  1864.  In  those  rules,  the  words 
'  single  ship  '  are  used  in  contradistinction  to 
the  words  '  vessel  or  vessels,'  which  include 
more  than  one." 

Single  Sitting,  —  "  It  seems  to  have  been  once 
thought  that  in  the  Act  of  Anne  which  gave 
the  loser  at  play  a  right  to  recover  by  action 
his  losses  above  ten  pounds,  when  lost  at  a 
single  sitting,  and  gave  an  informer  the  right 
to  recover  them  and  treble  value  besides,  if  the 
loser  did  not  take  proceedings  in  time,  the  ex- 
pression '  a  single  sitting  '  might  receive  two 
different  meanings  -  according  as  the  plaintiff 
was  the  loser  or  an  informer;  that  is.  that  a 
sitting  suspended  for  dinner  should  be  held 
single  and  continuous  wTien  the  loser  sued, 
but  be  broken  into  two  sittings  when  the  action 
was  brought  by  the  informer,  on  the  ground 
that  in  one  case  the  act  was  remedial  and 
therefore  entitled  to  a  beneficial  construction, 
while  in  the  latter  it  was  penal  and  there- 
fore was  to  be  construed  strictly."  Endlish 
on  Statutes.  §  387,  citing  Bones  v.  Booth,  2 
W.  Bl.  1226.  See  generally  the  titles  Gam- 
bling Contracts,  vol.  14,  p.  576;  Gaming. 
vol.  14.  p.  664. 

2.  Single  Bond. —  See  the  title  Bonds,  vol.  4, 
p.  620,  note,  and  see  Shattuck  r.  People.  5  111. 
483;  Tracy  v.  Talmage.  18  Barb.  (N.  Y.)  462, 
wherein  it  was  said :  "A  '  bond  under  seal  ' 
without  a  condition  is  none  the  less  a  note  or 
bill,  being  denominated  in  law  a  '  sealed  note,' 
or  a  single  bill." 
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SINGULAR  AND  PLURAL  — SITE. 


Definitions. 


SINGULAR  AND  PLURAL.  (See  also  the  titles  Statutes;  Wills.)  — 
A  word  importing  the  singular  number  only  may  be  extended  and  applied  to 
several  persons  or  things  as  well  as  to  one  person  or  thing,  and  vice  versa.1 

SINKING  FUND.  —  "A  sinking  fund  is  denned  to  be  a  fund  arising  from 
particular  taxes,  imposts,  or  duties  which  is  appropriated  towards  the  payment  of 
the  interest  due  on  a  public  loan  and  for  the  gradual  payment  of  the  principal; 
a  fund  created  for  extinguishing  or  paying  a  funded  debt."2 

SINKING-FUND  TAX.  (See  also  the  title  Taxation.)  —  A  sinking-fund 
tax  is  a  tax  raised  to  be  applied  to  the  payment  of  principal  and  interest  of 
a  public  loan.3 

SIPING.  —  See  note  4. 

SISTER.  (See  also  BROTHER,  vol.  4,  p.  990,  and  see  the  titles  RELATIVE  — 
Relation  —  Relationship,  vol.  24,  p.  278 ;  Succession  ;  Wills.)  —  A  sister 
is  a  woman  who  has  the  same  father  and  mother  with  another,  or  one  of  them 
only.  In  the  first  case  she  is  called  sister,  simply;  in  the  second,  half-sister.5 
SIT.  —  Sit  means  to  hold  court ;  to  hold  a  session,  as  of  a  court.6 
SITE.  — ■  A  site  is  a  seat  or  ground  plot ;  e.  g.,  a  mill  site  is  the  place  where 
a  mill  stands.7 


1.  Singular  and  Plural. —  Com.  v.  Gabbert,  5 
Bush  (Ky.)  446.  And  that  the  singular  fre- 
quently includes  the  plural,  see  Turner  v. 
Thorntown,  etc.,  Gravel  Road  Co.,  33  Ind.  320; 
Matter  of  McGhee,  105  Iowa  9  ;  Piersdn  v. 
Armstrong,  1  Iowa  295  ;  Thrasher  v.  Ballard, 
35  W.  Va.  527.  And  see  Number,  vol.  21, 
p.  741. 

Defendant  for  Defendants,  and  Vice  Versa.  — 

See  Hammond  v.  Baker,  39  Mich.  472,  and  see 
Number,  vol.  21,  p.  741. 

Plural  Includes  Singular.  —  In  Hitchcock  v. 
Hahn,  60  Mich.  459,  it  was  held  that  where 
there  was  more  than  one  defendant  to  an  at- 
tachment suit,  a  return  by  the  sheriff  that  he 
could  not  find  the  defendant  was  equivalent  to 
certifying  that  neither  could  be  found.  See 
also  Barnes  v.  Michigan  Air  Line  R.  Co.,  54 
Mich.  245. 

Intent. —  The  rule  of  construction  that 
"  words  importing  the  singular  number  only 
may  also  be  applied  to  the  plural  of  persons 
and  things  "  is  to  be  applied  to  the  words  of  a 
statute  or  instrument  only  when  the  plain  and 
evident  sense  and  meaning  of  the  words,  de- 
rived from  the  context,  render  such  a  construc- 
tion necessary  to  effect  the  intention  of  the 
maker  of  the  statute  or  instrument.  Garrigus 
71.  Parke  County,  39  Ind.  70. 

2.  Sinking  Fund. —  Chicago,  etc.,  R.  Co.  v. 
Faulk  County,  15  S.  Uak.  502.  See  also  Union 
Pac.  R.  Co.  v.  Buffalo  County,  9  Neb.  449 ; 
Savings  Bank  i\  Grace,  102  N.  Y.  313  ;  Ketchum 
v.  Buffalo,  14  N.  Y.  379  ;  Chicago,  etc.,  R.  Co. 
v.  Pyne,  30  Fed.  Rep.  89. 

3.  Sinking-fund  Tax.  — Union  Pac.  R.  Co.  v. 
Dawson  County,  12  Neb.  256.  See  also  Union 
Pac.  R.  Co.  v.  Buffalo  County,  9  Neb.  449 ; 
Union  Pac.  R.  Co.  v.  York  County,  10  Neb. 
612. 

4.  Siping.  —  In  M'Nab  v.  Robertson,  (1897) 
A.  C.  138,  it  was  said:  "The  witnesses,  speak- 
ing in  Scottish  terms,  talk  of  it  as  water  which 
siped  or  '  seeped  '  down  towards  the  pond ; 
and  in  Jameson's  Dictionary  these  words  are 


thus  described  : 


Si 


ipmg  or  seeping  means  to 


ooze  or  distil  very  gently,  as  liquids  do  through 
a  cask  which  is  not  quite  tight.' 


5.  Sister.  —  Crooke  v.  Watt,  2  Vern.  124; 
Tracy  v.  Smith,  2  Lev.  173;  Clark  v.  Sprague, 
5  Blackf.  (Ind.)  414;  Anderson  v.  Bell,  140 
Ind.  375  ;  Wood  v.  Mitchell,  (Supm.  Ct.  Spec. 
T.)  61  How.  Pr.  (N.  Y.)  48,  quoting  Bouv.  L. 
Diet. ;  Luce  v.  Harris,  79  Pa.  St.  432. 

Half-sister.  —  The  term  sister  in  a  statute 
against  incest  includes  a  half-sister,  whether 
legitimate  or  illegitimate.  See  the  title  Incest, 
vol.  16,  p.  137,  and  see  Brother,  vol.  4,  p.  990. 

But  if.  by  holding  sisters  in  a  will  to  in- 
clude half-sisters,  the  testator's  property 
would  be  diverted  to  strangers,  that  construc- 
tion will  not  be  adopted,  owing  to  the  familiar 
rule  that  where  a  will  is  capable  of  two  inter- 
pretations that  one  should  be  adopted  which 
prefers  those  of  the  blood  of  the  testator  to 
strangers.  Wood  v.  Mitcham,  92  N.  Y.  379. 
See  also  the  title  Wills. 

Dead  Sister. —  In  Huntress  v.  Place,  137  Mass. 
409,  the  clause  of  a  will  in  dispute  was  as 
follows :  "  The  residue  and  remainder  of  the 
property  left  by  my  said  wife  shall  be  equally 
divided  among  my  brothers  and  sisters  and 
their  heirs."  At  the  date  of  the  will  the  tes- 
tator had  three  brothers  and  one  sister  living, 
and  two  sisters  dead,  leaving  issue.  The 
court,  while  saying  that  the  question  was  one 
of  difficulty,  held  that  the  use  of  the  plural 
word  sisters  indicated  an  intention  on  the 
part  of  the  testator  to  include,  not  only  his 
sister  who  was  living,  but  his  sisters  who 
were  dead.  The  court  cited  Gowling  v.  Thomp- 
son, L.  R.  11  Eq.  366,  note.  See  also  Fuller  v. 
Martin,  96  Ky.  500. 

6.  Sit.  —  Allen  v.  State,  102  Ga.  619,  quoting 
And.  L.  Diet.  ;  Black's  L.  Diet. 

"  Sit "  in  Sense  of  "  Preside  "  —  "  Try  the  Case." 
—  Allen  v.  State,  102  Ga.  619;  Cock  v.  State,  8 
Tex.  App.  666. 

7.  Site. —  Miller  v.  Alliance  Ins.  Co..  7  Fed. 
Rep.  651. 

Upon  the  meaning  of  site,  as  defined  in  an 
English  statute,  Grove,  J.,  said  :  "  The  word  or 
term  site  means  what  the  act  says  it  means, 
viz.,  '  the  whole  space  to  be  occupied  by  such 
house,  building,  or  other  erection  between  the 
level  of  the  bottom  of  the  foundations  and  the 
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Definitions. 


SITTING.  (See  also  Sit,  ante.)  —  In  practice  a  sitting  is  the  holding 
of  a  court,  with  full  form,  and  before  all  the  judges;  as  a  sitting  in  banc — 
the  holding  of  a  court  of  nisi  prius  by  one  or  more  of  the  judges  of  a  superior 
court  instead  of  the  ordinary  nisi  prius  judge.1 

SITUATE  —  SITUATED.  {Compare  Situs,  post)  —  To  be  situate  is  to  have 
a  situs  —  a  place  or  position.2 

SITUATION.  (See  also  POSITION,  vol.  22,  p.  1029.)  —  See  note  3. 
SITUS.  (See  also  the  title  TAXATION.)  —  Situs  means  site  ;  location ; 
situation;  a  place  where  a  thing  is.  Real  property  has  always  a  fixed  situs; 
and  so,  of  course,  the  actual  situs  of  tangible  chattels  can  always  be  readily 
determined.  But  it  is  obvious  that  the  situs  of  intangible  chattels,  such  as 
choses  in  action,  must  be  conventional.  At  common  law,  however,  rules  have 
been  established  which  assign  a  situs  or  locality  to  every  subject  of  personal 
property  for  the  purposes  of  administration  and  probate  ;  and  there  seems  to 
be  no  reason  why  these  rules  should  not  be  extended  to  cases  arising  under 


the  recording  acts.4 

level  of  the  base  of  the  walls.'  As  I  read  this 
it  means  the  space  which  will  necessarily  be 
taken  up  when  the  house  and  walls  come  to  be 
built."    Blashill  v.  Chambers,  14  Q.  B.  D.  485. 

For  the  construction  of  the  provision  of  the 
charter  of  Jersey  City  empowering  the  board 
of  public  works  to  purchase  sites  for  certain 
necessary  public  buildings  see  State  v.  Jersey 
City,  36  N.  J.  168. 

1.  Sitting.  — Stephen's  Com.  422,  423. 
Sitting  and  Term.  —  See  Term. 
Sittings  in  Bank  or  Banc  are  "the  sessions  of  a 

court,  With  the  full  bench  present,  for  the  pur- 
pose of  determining  matters  of  law  argued 
before  them."    Black's  L.  Diet. 

2.  Situate. —  And.  L.  Diet.,  wherein  it  is  fur- 
ther said  that  in  the  United  States  the  term 
situated  has  been  more  commonly  used  than 
situate  111  such  expressions  as  "  all  that  tract 
of  land  situated,"  etc.  The  term  situate  is, 
however,  still  very  common. 

"  Generally  speaking,  a  house  may  be  said  to 
be  situate  on  all  the  lands  within  the  same 
inclosure  necessary  for  its  proper  enjoyment 
and  actually  so  used  and  occupied."  Orr  v. 
Baker,  4  Ind.  86. 

Resident  and  Situated. — In  People  v.  Imlay, 
20  Barb.  (N.  Y.)  78,  in  distinguishing  the  terms 
"  resident "  and  situated,  as  applied  to  an 
agent  of  a  foreign  insurance  company,  the  court 
said :  "  The  word  situated .  as  applied  to 
agent  in  section  9,  refers  to  the  place  where  the 
agent  is  when  he  does  the  business  or  act  com- 
plained of  —  the  place  which  he  makes  his 
office  for  that  business." 

3.  Situation. —  In  an  action  for  the  death  of 
the  plaintiff's  husband,  caused  by  a  fall  into  an 
excavation,  dug  by  the  defendant,  adjoining 
the  highway,  it  was  claimed  for  the  defense 
that  the  plaintiff's  husband  was  drunk.  The 
trial  court  instructed  that  "  ordinary  care  means 
that  degree  of  care  which  may  reasonably  be 
expected  of  a  person  in  the  situation  of  plain- 
tiff's husband  at  the  time  the  accident  oc- 
curred." It  was  held  that  the  word  Situation, 
as  here  used,  had  reference  to  the  probable 
surroundings  of  the  plaintiff's  husband  at  the 
time  of  the  accident,  and  not  to  his  physical 
and  mental  condition,  and  therefore  there  was 
no  error  in  the  charge.  Ruesching  v.  St.  Louis 
Gaslight  Co.,  73  Mo,  219,  39  Am.  Rep.  503. 


4.  Situs.  —  See  2  Min.  Inst.  (2d  ed.)  853, 
and  see  the  title  Recording  Acts,  vol.  24,  p.  73. 

Situs  of  Personal  Property.  (See  also  the  title 
Probate  and  Letters  of  Administration,  vol. 
23,  p.  116.)  —  Dr.  Minor  (2  Min.  Inst.  853) 
gives  the  rules  as  follows:  "  1.  Movable  and 
tangible  chattels  are,  of  course,  of  the  county 
or  corporation  where  they  are  at  the  date  of 
the  writing  to  be  registered.  2.  Shares  in 
joint-stock  companies  belong  to  the  county  or 
corporation  where  the  chief  office  of  the  com- 
pany is  situated  and  shares  transferred.  [See 
also  Arnold  v.  Arnold,  62  Ga.  627.]  3.  Judg- 
ments, decrees,  recognizances,  and  other  debts 
of  record  are  of  the  county  or  corporation 
where  the  record  is  kept  —  that  is,  where  is 
the  seat  of  the  court.  [See  also  Smith  v.. Union 
Bank,  5  Pet.  (U.  S.)  525  ;  Vaughn  v.  Barret,  5 
Vt.  337,  26  Am.  Dec.  306;  Thomas  v.  Tanner, 
6  T.  B.  Mon.  (Ky.)  58.]  4.  Bonds,  mortgages, 
and  specialties  generally  (and,  it  would  seem, 
negotiable  securities  in  a  negotiable  state)  are 
of  the  county  or  corporation  where  they  happen 
to  be  at  tne  date  of  the  execution  of  the  writing 
which  affects  them  ;  and  if  not  then  in  the  state, 
they  are  understood  to  belong  where  the  debtor 
resides.  Ex  p.  Barker,  2  Leigh  (Va.)  719; 
Fisher  v.  Bassett,  9  Leigh  (Va.)  119,  33  Am. 
Dec.  227.  [See  also  Smith  v.  Union  Bank,  5 
Pet.  (U.  S.)  525  ;  Vaughn  v.  Barret,  5  Vt.  337, 
26  Am.  Dec.  306  ;  Goodlett  v.  Anderson,  7  Lea 
(Tenn.)  286 ;  Arnold  v.  Arnold,  62  Ga.  627  ; 
and  the  title  Probate  and  Letters  of  Admin- 
istration, vol.  23,  p.  116.]  5.  Promissory 
notes,  bills  of  exchange,  and  all  simple  contract 
demands  are  of  the  county  or  corporation  where 
the  debtor  resides.  Fisher  "'.  Bassett,  9  Leigh 
(Va.)  119,  33  Am.  Dec.  227.  [See  also  Stearns 
v.  Wright,  51  N.  H.  600;  Murphy  v.  Creighton, 
45  Iowa  179;  Sullivan  v.  Fosdick,  10  Hun  (N. 
Y.)  173;  Swancy  Scott,  9  Humph.  (Tenn.) 
327;  Wyman  v.  Halstead,  109  U.  S.  654;  Smith 
v.  Union  Bank,  5  Pet.  (U.  S.)  525  ;  Vaughn  v. 
Barret.  5  Vt.  337,  26  Am.  Dec.  306 ;  and  the 
title  Probate  and  Lettf.rs  of  Administration, 
vol.  23,  p.  116.]  And  lastly:  6.  Demands 
against  the  commonwealth  belong  to  the  county 
or  corporation  wherein  is  situated  the  seat  of 
government.  Com.  v.  Hudgin,  2  Leigh  (Va.) 
248." 

But  in  Vaughan  v.  Northup,  15  Pet.  (U.  S.) 
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Definition: 


SIX.    (See  also  the  title  Time,  Computation  OF.)  —  See  note  [. 

SIXTY  DAYS.    (See  also  the  title  Time,  Computation  of.)  —  See  note  2. 

SKELETON.  —  See  note  3. 

SKILL.  (See  generally  the  titles  Negligence,  vol.  21,  p.  455 ;  Physicians 
AND  SURGEONS,  vol.  22,  p.  778.)  —  Skill  is  defined  as  the  familiar  knowledge 
of  any  art  or  science  united  with  readiness  or  dexterity  in  execution  or 
performance  or  in  the  application  of  the  art  or  science  to  practical  purposes.4 

SKIMMED  MILK.  —  The  milk  from  which  the  cream  is  separated  is 
skimmed  milk.5 

SKIN  FIRE.  —  See  note  6. 

SKINS.  —  See  note  7. 

SLANDER.  —  See  the  title  LlBEL  AND  SLANDER,  vol.  18,  p.  851. 


6,  it  was  said  :  "  The  debts  due  from  the  gov- 
ernment of  the  United  States  have  no  locality 
at  the  seat  of  government.  The  United  States, 
in  their  sovereign  capacity,  have  no  particular 
place  of  domicil,  but  possess,  in  contemplation 
of  law,  an  ubiquity  throughout  the  Union  ;  and 
the  debts  due  by  them  are  not  to  be  treated  like 
the  debts  of  a  private  debtor,  which  constitute 
local  assets  in  his  own  domicil."  See  also  U. 
S.  v.  Coxe,  18  How.  (U.  S.)  105;  Wyman  v. 
Halstead,  109  U.  S.  654.  And  see  Ex  p. 
Dauthereau,  2  Brev.  (S.  Car.)  459. 

Taxation.  —  for  the  situs  of  personal  prop- 
erty within  tax  laws  see  the  title  Taxation. 

Choses.  (See  also  supra,  this  note,  Situs  of 
Personal  Property.) — In  U.  S.  Bank  v.  Huth, 
4  B.  Mon.  (Ky.)  449,  it  was  said:  "Real  and 
personal  estate  in  possession  may  have  a  situs 
or  local  position,  and  may  be  or  lie  in  a  certain 
place  or  county  ;  but  a  chose  in  action  or  debt 
is  not  a  corpus,  capable  of  a  situs  or  local 
position,  but  is  purely  jus  incorporate.  It  can- 
not properly  lie  in  any  county." 

1.  Six  Per  Cent.  Off  for  Cash. —  A  bill  of  sale 
stated  that  on  a  given  day  the  defendant  bought 
of  the  plaintiff  certain  articles  at  given  prices 
with  a  memorandum  on  the  margin  of  "  six 
per  cent,  off  for  cash."  It  was  held  that,  these 
words  being  equivocal,  it  was  competent  to 
prove  to  the  jury  how  they  were  understood  by 
custom  or  usage  among  men  engaged  in  the 
same  class  of  trade  as  the  plaintiff.  Linsley  v. 
Lovely,  26  Vt.  123. 

2.  Sixty  Days' Duration. —  An  Act  of  Congress 
limited  territorial  legislatures  to  Sixty  days' 
duration.  It  has  been  held  that  this  means 
sixty  consecutive  days.  See  People  v.  Clay- 
ton, 5  Utah  598  ;  Maricopa  County  v.  Osborn, 
(Ariz.  1895)  40  Pac.  Rep.  313,  overruling 
Cheyney  v.  Smith,  (Ariz.  1890)  23  Pac.  Rep. 
680. 

3.  Skeleton  Bill. —  See  Atchison,  etc.,  R.  Co. 
v.  Wagner,  19  Kan.  335.  See  also  Shumaker 
v.  O'Brien,  19  Kan.  476;  Jackson  v.  Stoner,  17 
Kan.  605  :  Minnis  v.  Jordan,  24  Kan.  267.  And 
see  the  title  Bills  of  Exceptions,  3  Encyc.  of 
Pl.  and  Pr.  431. 

4.  Skill.  —  Dole  v.  Johnson,  50  N.  H.  454, 
quoting  Webst.  Diet. 

Skill  and  Care.  — In  Louisville,  etc.,  R.  Co.  v. 
Jones,  83  Ala.  381,  it  was  said:  "Skill  and 
'  care,'  in  and  about  the  carrying  of  a  passenger 
on  a  railway,  are  not  confined  to  the  mere  com- 
petency and  watchfulness  of  the  officers  in 


charge  of  the  train  ;  nor  are  these  qualifications 
the  only  factors  which  enter  into  the  inquiry 
whether  or  not  the  carrier  conducted  itself 
negligently  or  unskilfully  in  the  particular 
service.  The  track,  locomotive  machinery,  or 
the  rolling  stock  may  be  unskilfully  or  negli- 
gently constructed,  or  may  be  negligently  per- 
mitted to  remain  out  of  repair." 

All  Possible  Skill  and  Care. —  In  Topeka  City 
R.  Co.  v.  Higgs,  38  Kan.  383,  it  was  said: 
"  'All  possible  skill  and  care  '  implies  that 
every  reasonable  precaution  in  the  management 
and  operation  of  street  cars  be  used  to  prevent 
injuries  to  passengers ;  it  means  good  tracks, 
safe  cars,  experienced  drivers,  careful  man- 
agement, and  judicious  operation  in  every 
respect." 

Physicians  and  Surgeons.  —  In    Akridge  v. 

Noble,  114  Ga.  958,  it  was  said:  "  Skill,  in  the 
sense  in  which  it  is  here  used,  includes  not 
only  the  knowledge  or  information  which  the 
surgeon  has  in  reference  to  the  propriety  or 
desirability  of  a  given  operation,  but  also  the 
ability  to  perform  the  operation  in  a  proper  and 
approved  way.  The  word  skill  has  been  de- 
fined to  be  '  the  familiar  knowledge  of  any  art 
or  science,  united  with  readiness  and  dexterity 
in  execution  or  performance,  or  in  the  applica- 
tion of  the  art  or  science  to  particular  pur- 
poses ;  *  *  *  as,  the  skill  of  a  *  *  * 
surgeon,'  etc.  Webst.  Int.  Diet.  While  it  was 
admitted  that  the  defendant  possessed  Skill 
in  the  sense  of  knowledge  or  information  in 
reference  to  the  surgical  operation  in  question, 
it  was,  of  course,  not  admitted  that  he  had 
performed  each  and  every  part  of  the  operation 
in  exactly  the  manner  which  this  knowledge  or 
information  on  his  part  would  have  required. 
We  say  this  was  not  admitted,  because  if  it 
had  been  the  plaintiff  would  have  admitted  her- 
self out  of  court." 

5.  Skimmed  Milk.  (See  also  the  title  Adul- 
teration, vol.  1,  p.  738.)  —  In  Com.  v.  Hufnal, 
185  Pa.  St.  379,  it  was  held  that  where  one 
sold  as  skimmed  milk  milk  from  which  the 
cream  had  been  taken  by  a  "  separator,"  he 
could  not  be  convicted  of  adulteration. 

6.  Skin  Fire.  —  See  Pulver  v.  Rochester  Ger- 
man Ins.  Co.,  35  111.  App.  25. 

7.  Skins. — See  Astor  v.  Union  Ins.  Co.,  7 
Cow.  (N.  Y.)  203  ;  Healy  v.  Brandon,  66  Hun 
(N.  Y.)  515,  affirmed  142  N.  Y.  681. 

Revenue  Law. —  See  U.  S.  v.  Wotten,  50  Fed. 
Rep.  693,  affirmed  53  Fed.  Rep.  344. 
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I.  Definitions,  1074. 
II.  Nature  of  Action,  1074. 

III.  Grounds  of  Action,  1074. 

1.  General  Principle,  1074. 

2.  No  Distinction  Between  Oral  and  Written  Words,  1075. 

3.  Applications  of  General  Principle,  1075. 

a.  In  Respect  to  Real  Property,  1075. 

b.  In  Respect  to  Personal  Property,  1075. 

(1)  In  General,  1075. 

(2)  Patented  Articles,  1075. 

(3)  '■'■Puffing"  and  Derogatory  Comparison  by  Rival  Trader  or 

Manufacturer,  1076. 

c.  In  Respect  to  Trademark,  1076. 

4.  Words  Relating  to  the  Individual  as  Well  as  to  His  Property,  1076. 

5.  Words  Inducing  Breach  of  Contract,  1077. 

6.  Elements  Requisite  to  Recovery,  1077. 

a.  General  Rule,  1077. 

b.  Particular  Elements  Considered,  1077. 

(1)  Title  of  Plai7itiff,  1077. 

(2)  Falsity  of  Statement,  Malice,  and  Want  of  Lawful  Occasion, 

1078. 

(3)  Special  Damage,  1079. 

(0)  Generally,  1079. 

(b)  Punitive  or  Exemplary  Damages,  1080. 

IV.  Privileged  Communications,  1080. 

1.  Introductory  Statement,  1080. 

2.  Assertion  of  Title  or  Interest  in  Defendant,  1081. 

a.  In  General,  1081. 

b.  By  Charging  Infringement  of  Patent,  1081. 

c.  By  Instituting  Legal  Proceeding,  1081. 

d.  Where  Statements  Are  Made  under  Advice  of  Counsel,  1082. 

e.  Knowingly  False  Claim  of  Title,  1082. 

(1)  Early  Common-law  Rule,  1082. 

(2)  Modern  Rule,  1082. 

3.  Comments  and  Criticism  in  Newspaper,  1082. 

4.  Statements  in  Excess  of  Privilege,  1082. 

5.  Questions  of  Law  and  Fad,  1082. 

6.  Malice,  1083. 

V.  Who  Can  Maintain  Action,  1083. 

VI.  Who  Are  Liable,  1084. 
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Definitions.  SLANDER  OF  TITLE  OR  PROPERTY.     Grounds  of  Action. 


I.  Definitions  —  Slander  of  Title.  —  Slander  of  title  may  be  defined  as  a  false 
and  malicious  statement,  oral  or  written,  made  in  disparagement  of  a  person's 
title  to  real  or  personal  property,  or  of  some  other  property  right  of  his,  and 
causing  him  special  damage. 

Slander  or  Defamation  of  Property.  —  The  term  "  slander  of  title  "  is  frequently 
used  to  include  what  perhaps  may  be  more  accurately  described  as  defama- 
tion of  property.  This  may  be  defined  as  a  false  and  malicious  statement, 
oral  or  written,  made  in  disparagement  of  the  quality  of  a  person's  property, 
real  or  personal,  and  causing  him  special  damage.1 

Use  of  Terms.  —  Although  there  will  be  included  in  this  title  not  only  that 
class  of  cases  dealing  with  defamation  of  a  person's  title  to  land  or  other 
property,  but  also  those  involving  disparagement  of  the  quality  of  property, 
yet  both  classes  of  cases  are  generally  treated  as  belonging  to  that  branch  of 
the  law  of  libel  and  slander  commonly  called  "  slander  of  title,"  and  the  same 
principles  of  law  are  generally  applicable  to  both;3  the  term  "  slander  of 
title,"  therefore,  as  used  throughout  this  article,  will  include  both  classes  of 
cases,  except  where  the  two  are  expressly  differentiated. 

II.  Nature  or  Action.  —  An  action  for  slander  of  title  is  not  properly  an 
action  for  words  spoken,  or  for  libel  written  or  published,  but  is  an  action  on 
the  case  for  damages  sustained  by  reason  of  the  speaking  or  publication 
of  the  words  constituting  slander  of  the  plaintiff's  title.3 

III.  Grounds  of  Action  —  1.  General  Principle.  —  The  broad  general  princi- 
ple upon  which  an  action  for  slander  of  title  may  be  maintained  is  that  an 
untrue  statement  which  is  uttered  or  published  maliciously  or  without  lawful 
occasion,  disparaging  a  person's  title  to  real  or  personal  property,  or  the 
quality  of  land  or  of  chattels  offered  for  sale  by  him,  and  which  causes  him 
special  damage,  constitutes  an  actionable  wrong.4 


1.  No  sufficiently  comprehensive  definition  of 
this  species  of  tort  is  to  be  found  in  any  one 
decision  hitherto  rendered.  For  this  reason 
the  definitions  given  in  the  text  have  been 
based  upon  careful  study  of  all  the  decisions 
upon  the  subject,  and  have  been  so  framed  as 
to  contain,  it  is  believed,  all  the  essential  ele- 
ments of  slander  of  title  or  property. 

Other  Definitions. —  "A  false  and  malicious 
statement,  whether  by  word  of  mouth  or  in 
writing,  with  reference  to  a  person's  title  to 
some  right  or  property  belonging  to  him."  Rap. 
&  L.  Law  Diet. 

Slander  of  title  ordinarily  means  a  statement 
of  something  tending  to  cut  down  the  extent  of 
title,  and  is  injurious  only  if  it  is  false.  Pater 
v.  Baker,  3  C.  B.  868,  54  E.  C.  L.  868,  per 
Maule,  J.,  approved  in  Foulkard's  Starkie  on 
Slander  and  Libel,  p.  201,  §  124. 

2.  See  Newell  on  Defamation,  etc.,  p.  208, 
§  7- 

3.  Nature  of  Action.  —  Malachy  v.  Soper,  3 
Bing.  N.  Cas.  382,  32  E.  C.  L.  161  ;  Wilson  v. 
Dubois,  35  Minn.  473  ;  Meyrose  v.  Adams,  12 
Mo.  App.  331- 

Although  the  term  "  slander  "  is  more  appro- 
priate to  the  defamation  of  the  character  of  an 
individual,  yet  the  term  "  slander  of  title  "  has 
by  use  become  a  recognized  phrase  of  the  law, 
and  an  action  therefor  is  permitted  against  one 
who  falsely  and  maliciously  disparages  the  title 
of  another  to  property,  whether  real  or  per- 
sonal, and  thereby  causes  him  some  special 
pecuniary  loss  or  damage.  Burkett  v.  Griffith, 
90  Cal.  536,  25  Am.  St.  Rep.  151. 

The  cause  of  action  "  is  denominated  slander 


of  title  by  a  figure  of  speech  in  which  the  title 
to  land  is  personified  and  made  subject  to 
many  of  the  rules  applicable  to  personal 
slander,  when  the  words  in  themselves  are  not 
actionable."  Kendall  v.  Stone,  5  N.  Y.  15,  per 
Gardiner,  J.,  quoted  with  approval  in  Meyrose 
7\  Adams,  12  Mo.  App.  331. 

Actions  for  Slander  of  Title  under  Massachusetts 
Statutes. —  Under  the  provisions  of  the  Massa- 
chusetts statutes  forbidding  actions  of  tort  for 
slander  to  be  commenced  by  trustee  process, 
an  action  for  slander  of  title  is  included  in  the 
statutory  prohibition.  Pub.  Stat.  Mass.,  c.  183, 
§  1  ;  c.  167,  §  1  (Rev.  Laws  Mass.,  c.  189,  §  1  ; 
c.  173,  §  1)  ;  McDonald  v.  Green,  176  Mass. 
113. 

4.  When  Action  for  Slander  of  Title  Will  Lie  — 

England.  —  Green  v.  Button,  2  C.  M.  &  R.  707  ; 
Western  Counties  Manure  Co.  v.  Lawes  Chem- 
ical Manure  Co.,  L.  R.  9  Exch.  218,  43  L.  J. 
Exch.  171,  23  W.  R.  5;  Bignell  v.  Buzzard,  3 
H.  &  N.  217. 

Illinois.  —  Van  Tuyl  v.  Riner,  3  111.  App.  556. 

Indiana.  —  See  May  v.  Anderson,  14  Ind. 
App.  251. 

Massachusetts.  —  Gott  v.  Pulsifer,  122  Mass. 
235,  23  Am.  Rep.  322. 

Michigan.  —  Chesebro  v.  Powers,  78  Mich. 

472. 

Minnesota.  —  Wilson  v.    Dubois,    35  Minn. 

472. 

Missouri.  —  Flint  v.  Hutchinson  Smoke 
Burner  Co.,  110  Mo.  497,  33  Am.  St.  Rep.  476; 
Linville  v.  Rhoades,  73  Mo.  App.  222. 

New  York.  —  Snow  v.  Judson,  38  Barb.  (N. 
Y.)  210. 
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2.  No  Distinction  Between  Oral  and  Written  Words.  —  So  far  as  the  right  to 
maintain  the  action  is  concerned,  the  question  whether  the  statements  are 
written,  printed,  or  merely  oral  is  immaterial;  the  fact  that  they  are  written 
or  printed  involves  only  a  matter  of  a  wider  and  more  permanent  dissemina- 
tion and  consequent  increase  of  damage.1 

3.  Applications  of  General  Principle  —  a.  In  Respect  to  Real  Property. 
— ■  Where  the  false  statement  is  that  the  plaintiff  has  no  title  to  real  property 
of  which  he  is  the  ostensible  owner,  or  that  his  title  is  defective,  or  that  the 
person  making  the  statement  has  himself  an  interest  in  the  property,  and  the 
assertion  is  made  maliciously  and  results  in  special  damage  to  the  plaintiff,  an 
action  for  slander  of  title  can  be  maintained.2 

Disparagement  of  Quality  of  Land.  —  The  action  may  be  maintained  also  where 
the  statements  are  not  with  reference  to  the  plaintiff's  ownership,  but  are  in 
disparagement  of  the  quality  of  the  property.3 

In  Respect  to  Personal  Property  —  (i)  In  General.  —  Slander  of 
title  to  personal  property,4  or  disparagement  of  goods,5  is  actionable  when 
the  statements  are  false  and  malicious  and  cause  special  damage  to  the  plaintiff. 

(2)  Patented  Articles.  — Slander  of  title  to  letters  patent  is  actionable,  as 
where  the  defendant  falsely  and  maliciously  represents,  to  persons  likely  to 
purchase  from  the  plaintiff  a  patented  article,  that  the  plaintiff  has  no  right 
to  manufacture  the  articles  in  which  he  deals,  or  that  his  patent  is  an  infringe- 
ment upon  the  defendant's,  whereby  special  damage  results  to  the  plaintiff. e 


Pennsylvania.  —  Paull  v.  Halferty,  63  Pa.  St. 
46,  3  Am.  Rep.  518. 

Rhode  Island.  —  Hopkins  v.  Drowne,  21  R. 
1.  20. 

1.  Fact  that  Statement  Is  Written  or  Printed 
Goes  Merely  to  Question  of  Damage. —  Malachy 
v.  Soper,  3  Bing.  N.  Cas.  385,  32  E.  C.  L.  161  ; 
Meyrose  v.  Adams,  12  Mo.  App.  329. 

2.  Slander  of  Title  to  Land. —  Dodge  v.  Colby, 
108  N.  Y.  445,  reversing  in  part  37  Hun  (N. 
Y.)  sis- 

Falsely  and  Maliciously  Claiming  a  Leasehold 
Interest  in  another's  property,  under  a  forged 
lease,  is  within  the  rule  of  the  text.  Gerrard 
v.  Dickenson,  Cro.  Eliz.  196. 

Asserting  that  a  Third  Person  Had  a  Leasehold 
Interest  in  the  Plaintiffs  Estate  was  held  action- 
able although  the  third  person  did  in  fact  have 
an  interest  for  the  same  term  but  of  a  different 
character;  the  defendant  apparently  having 
been  mistaken  as  to  the  legal  nature  of  the 
interest,  but  being  a  stranger  having  no  concern 
with  the  estate.    Mildmaye's  Case,  1  Coke  175. 

Stating  that  the  Plaintiff  Is  a  Bastard,  and 
thereby  causing  him  damage  in  respect  to  hi% 
rights  of  inheritance,  has  been  held  actionable 
within  the  rule  of  the  text.  Vaughan  v.  Ellis. 
Cro.  Jac.  213;  Elborow  v.  Allen,  Cro.  Jac.  642. 

Where  the  Plaintiff  Was  a  Remainderman  after 
an  estate  tail,  a  statement  by  the  defendant 
that  the  tenant  in  tail  had  issue  who  was  still 
alive  was  held  actionable.  Bliss  v.  Stafford, 
Owen  37. 

Filing  of  Record  a  False  Claim  of  Right  to  Have 
Land  Conveyed  is  actionable  where  special  dam- 
age results.  Collins  v.  Whitehead,  34  Fed. 
Rep.  121. 

Forbidding  an  Auction  Sale,  and  declaring  that 
the  plaintiff  had  but  a  dower  interest  in  the 
land  and  had  no  right  to  sell  it,  and  that  the 
land  belonged  to  the  defendant,  was  held  ac- 
tionable within  the  rule  of  the  text.  Gent  v. 
Lynch,  23  Md.  58,  87  Am.  Dec.  558. 


The  Execution  of  a  Deed  Reciting  that  the  Plain- 
tiff Obtained  Possession  of  the  Land  by  Fraud 

and  without  consideration,  and  that  he  pretends 
to  own  it,  etc.,  constitutes  slander  of  title  where 
the  recital  is  false,  was  made  maliciously,  and 
special  damage  has  resulted  therefrom.  Chese- 
bro  v.  Powers,  78  Mich.  472. 

Warning  Intending  Purchasers  Not  to  Buy  Ore 
from  the  Plaintiffs  Mines,  and  stating  that  auch 
purchasers  would  be  held  liable  to  account  to 
persons  interested  ("  the  adventurers  of  those 
mines")  was  held  actionable,  the  statements 
having  resulted  in  the  purchasers'  refusal  to 
buy.    Rowe  v.  Roach,  1  M.  &  S.  304. 

3.  Disparagement  of  Mineral  Lands.  —  Paull  v. 
Halferty,  63  Pa.  St.  46,  3  Am.  Rep.  518. 

4.  Slander  of  Title  to  Personal  Property.  — 
Green  v.  Button,  2  C.  M.  &  R.  707  ;  Newman  v. 
Zachary,  Aleyn  3  ;  Snow  v.  Judson,  38  Barb. 
(N.  Y.)  210;  Like  v.  McKinstry,  3  Abb.  App. 
Dec.  (N.  Y.)  62,  affirming  41  Barb.  (N.  Y.) 
186;  Ross  v.  Pines,  Wythe  (Va.)  71.  See  also 
Barley  v.  Walford,  9  Q.  B.  197,  58  E.  C.  L.  197. 

No  Distinction  Between  Slander  of  Title  to 
Realty  and  Slander  of  Title  to  Personalty.  — 
Like  v.  McKinstry.  3  Abb.  App.  Dec.  (N.  Y.) 
62,  affirming  41  Barb.  (N.  Y.)  186. 

5.  Disparagement  of  Goods.  —  Western  Coun- 
ties Manure  Co.  v.  Lawes  Chemical  Manure 
Co.,  L.  R.  9  Exch.  218,  distinguishing  Young 
v.  Macrae,  3  B.  &  S.  264,  113  E.  C.  L.  264,  32 
L.  J.  Q.  B.  6. 

Words  Produce  No  Effect  upon  Property.  — 
Words  in  disparagement  of  property  do  not, 
of  course,  produce  any  effect  upon  the  thing 
itself  or  the  right  of  ownership  in  it,  but  merely 
affect  its  value  in  the  hands  of  its  owners. 
Generally,  it  is  only  the  minds  of  intending  pur- 
chasers that  are  affected  by  the  slanderous 
words.    Casey  v.  Arnott,  2  C.  P.  D.  24. 

6.  False  Statement  as  to  Plaintiff's  Right  to 
Make  and  Sell  Patented  Article.  -  Saxby  v.  F.ast- 
erbrook,  3  C.  P.  D.  339;  Flint  v.  Hutchinson 
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(3)  "Puffing"  and  Derogatory  Comparison  by  Rival  Trader  or  Manu- 
facturer. —  While  the  foregoing  principles  are  fully  recognized,  it  is  well 
settled  that  for  a  trader  or  manufacturer  merely  to  "  puff"  his  own  wares 
and  proclaim  their  general  or  particular  superiorities  over  the  wares  of  his 
rivals  is  not  a  sufficient  disparagement  of  property  to  constitute  an  actionable 
wrong.1  The  application  of  this  principle  is,  of  course,  peculiarly  appropriate 
where  it  is  not  shown  that  the  statements  are  untrue,2  or  that  they  have  occa- 
sioned special  damage;3  but  even  where  the  elements  of  falsity  and  special 
damage  are  present,  the  principle  still  applies.4  A  pertinent  consideration 
for  denying  a  recovery  in  cases  of  this  character  is  that  the  courts  "  would  be 
turned  into  a  machinery  for  advertising  rival  productions  by  obtaining  a 
judicial  determination  which  of  the  two  was  the  better."  5 

c.  In  Respect  to  Trademark.  —  Slander  of  title  to  a  trademark  has 
been  held  actionable,  especially  where  the  injury  complained  of  was  caused 
not  so  much  by  defamatory  words  as  by  positive  acts  and  threats,  by  which 
the  customers  of  the  plaintiff  were  deterred  from  trading  with  him.6 

4.  Words  Relating  to  the  Individual  as  Well  as  to  His  Property.  —  It  some- 
times happens  that  the  publication  or  utterance  may  apply  to  the  individual 
as  well  as  to  his  title  or  the  quality  of  his  goods,  and  may  involve  an  imputa- 
tion on  his  personal  character  or  conduct ;  as  where  the  words  are  susceptible 
of  a  construction  which  tends  to  affect  him  injuriously  in  his  trade,  profession, 
or  business.  In  the  latter  case  the  words  are  actionable  per  se,  that  is,  with- 
out proof  of  special  damage,7  and  it  is  immaterial  that  they  constitute  also 
slander  of  title;  8  whereas,  if  the  words  do  not  amount  to  a  slander  or  libel  of 
the  individual,  special  damage  must  be  proved.9  Whether  the  words  belong 
to  one  class  or  the  other  sometimes  presents  a  difficult  question  ; 10  and  in  such 
a  case  the  sense  in  which  the  words  were  used  must  be  determined  by  the 
jury,  whose  finding  will  necessarily  place  the  action  in  its  proper  category.11 


Smoke  Burner  Co.,  no  Mo.  493,  33  Am.  St. 
Rep.  476;  Meyrose  v.  Adams,  12  Mo.  App. 
329;  Andrew  v.  Deshler,  45  N.  J.  L.  167;  Snow 
v.  Judson,  38  Barb.  (N.  Y.)  210. 

1.  "  Puffing  "  of  Goods  by  Trader  Not  Action- 
able. —  Evans  v.  Harlow,  5  Q.  B.  624,  48  E.  C. 
L.  624;  Young  v.  Macrae,  3  B.  &  S.  264,  113 
E.  C.  L.  264;  White  v.  Mellin,  (1895)  A.  C. 
154,  reversing  (1894)  3  Ch.  276;  Hubbuck  v. 
Wilkinson,  (1899)  1  Q.  B.  86.  See  also  Em- 
pire Typesetting  Mach.  Co.  v.  Linotype  Co.,  79 
L.  T.  N.  S.  8,  affirmed  81  L.  T.  N.  S.  331; 
Tobias  v.  Harland,  4  Wend.  (N.  Y.)  541. 
Compare  Western  Counties  Manure  Co.  v. 
Lawes  Chemical  Manure  Co.,  L.  R.  9  Exch. 
218. 

Rival  Owners  of  Ferries.  —  Johnson  v.  Hitch- 
cock, 15  Johns.  (N.  Y.)  185. 

2.  White  v.  Mellin,  (1895)  A.  C.  154,  re- 
versing (1894)  3  Ch.  276. 

3.  White  v.  Mellin,  (1895)  A.  C.  154,  re- 
versing (1894)  3  Ch.  276;  Evans  v.  Harlow. 
5  Q.  B.  624,  48  E.  C.  L.  624;  Tobias  v.  Harland, 

4  Wend.  (N.  Y.)  541.  See  also  Empire  Type- 
setting Mach.  Co.  v.  Linotvpe  Co.,  79  L.  T.  N. 
S.  8,  affirmed  81  L.  T.  N.  S.  331. 

4.  Young  v.  Macrae,  3  B.  &  S.  264,  113  E.  C. 
L.  264;  Hubbuck  v.  Wilkinson,  (1899)  1  Q.  B. 
86.  Compare  Western  Counties  Manure  Co.  v. 
Lawes  Chemical  Manure  Co.,  L.  R.  9  Exch.  218. 

5.  Per  Lord  Herschell,  L.  C,  in  White  v. 
Mellin,  (1895)  A.  C.  165,  approving  similar  re- 
marks by  Lord  Denman  in  Evans  v.  Harlow, 

5  Q.  B.  624,  48  E.  C.  L.  624. 

6.  Slander  of  Title  to  Trademark. —  McElwee 
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v.  Blackwell,  94  N.  Car.  261.  See  also  the 
title  Trademarks. 

7.  For  a  discussion  of  this  class  of  libel  and 
slander,  see  the  title  Libel  and  Slander,  vol. 
18,  p.  942  ct  seq. 

8.  Ingram  v.  Lawson,  6  Bing.  N.  Cas.  212, 
37  E.  C.  L.  350. 

9.  See  infra,  this  section,  Elements  Requisite 
to  Recovery  - — Special  Damage. 

10.  See  South  Hetton  Coal  Co.  v.  North-East- 
ern  News  Assoc.,  (1894)  1  Q-  B.  133,  per  Lord 
Esher.  M.  R. 

Cases  presenting  or  discussing  the  dual  char- 
acteristics indicated  in  the  text  are :  Nuton's 
Case,  Freem.  K.  B.  25  ;  Fen  v.  Dixe,  W.  Jones 
444;  Ingram  v.  Lawson,  6  Bing.  N.  Cas.  212, 
37  E.  C.  L.  350,  9  C.  &  P.  326,  38  E.  C.  L.  136 
(falsely  representing  a  ship  to  be  unsea- 
worthy)  ;  Bignell  v.  Buzzard,  3  H.  &  N.  217; 
F.mpire  Typesetting  Mach.  Co.  v.  Linotype  Co.. 
79  L.  T.  N.  S.  9 :  Blumhardt  v.  Rohr,  70  Md. 
328;  Dooling  v.  Budget  Pub.  Co.,  144  Mass.  258, 
59  Am.  Dec.  83  ;  Boynton  v.  Shaw  Stocking  Co., 
146  Mass.  219;  Steketee  v.  Kimm,  48  Mich. 
322;  Kennedy  v.  Press  Pub.  Co.,  41  Hun  (N. 
Y.)  422;  Le  Massena  v.  Storm,  62  N.  Y.  App. 
Div.  150;  Bosi  v.  New  York  Herald  Co., 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  622, 
affirmed  58  N.  Y.  App.  Div.  619. 

11.  South  Hetton  Coal  Co.  v.  North-Eastern 
News  Assoc.,  (1894)  1  Q.  B.  13Q;  Empire  Type- 
setting Mach.  Co.  v.  Linotype  Co.,  79  L.  T.  N. 
S.  9.  See  also  Boynton  v.  Shaw  Stocking  Co., 
146  Mass.  221  ;  Landon  -'.  Watkins,  61  Minn. 
137- 
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Bat  unless  the  words,  taken  in  their  natural  sense  and  without  any  forced 
or  strained  construction,  do  contain  an  imputation  upon  the  individual,  the 
question  should  not  be  submitted  to  the  jury.1 

5.  Words  Inducing  Breach  of  Contract.  —  Where  the  words  constituting  the 
slander  of  title  result  in  a  purchaser's  breaking  his  contract  of  purchase  with 
the  owner  of  the  property,  the  question  whether  an  action  is  maintainable 
against  the  person  whose  statement  induced  the  breach  appears  not  to  be 
definitely  settled.  Perhaps  the  prevailing  weight  of  authority  supports  the 
rule  that  in  such  a  case  the  owner's  sole  remedy  is  against  the  purchaser  for 
breach  of  the  contract,  and  that  he  cannot  maintain  an  action  for  slander  of 
title;  the  chief  reason  for  this  rule  being  that  the  plaintiff  can  recover  full 
satisfaction  in  an  action  against  the  defaulting  purchaser,  and  that  the  latter 
may,  perhaps,  have  his  remedy  over  against  the  person  uttering  the  slander.2 
A  Fortiori  no  action  lies  for  slander  of  title  where  the  owner  voluntarily 
releases  the  purchaser  from  his  contract;  in  such  a  case,  whatever  damage  the 
owner  has  suffered  by  reason  of  the  slander  is  the  result  of  his  own  voluntary 
act,  for  he  might  have  enforced  the  contract.3  There  are  several  decisions, 
however,  in  which  it  appears  to  have  been  assumed  that  where  the  slander  of 
title  induces  a  breach  of  a  valid  contract,  an  action  is  maintainable  against 
the  person  guilty  of  the  slander.4  It  is  deemed,  however,  that  the  question 
here  discussed  cannot  be  definitely  determined  by  decisions  which  involve 
merely  slander  of  title.  The  question  is  much  broader  in  its  scope  and  will 
be  found  fully  treated  elsewhere  in  this  work.5 

6.  Elements  Requisite  to  Recovery  —  a.  General  Rule.  —  To  maintain  an 
action  for  slander  of  title  it  must  be  shown,  first,  that  the  plaintiff  had  title 
to  the  property  or  a  right  therein  superior  to  that  of  the  defendant;  second, 
that  the  defendant  uttered  or  published  the  slanderous  words  alleged;  thiid, 
that  the  words  were  false  and  were  uttered  or  published  maliciously  or  with- 
out lawful  occasion;  fourth,  that  they  caused  special  damage  to  the  plaintiff. 
These  elements  must  concur.0 

b.  Particular  Elements  Considered  —  (i)  Title  of  Plaintiff.  —  In 
order  to  maintain  an  action  for  slander  of  title  it  is  essential  that  the  plaintiff 
have  at  least  some  valid  title  to,  or  interest  in,  the  property  with  respect  to 
which  the  statements  are  made. 7    And  where  the  statements  consist  in  a 


1.  Boynton  v.  Shaw  Stocking  Co.,  146  Mass. 
221. 

2.  Where  Slander  Induces  Breach  of  Contract.  — 

This  was  expressly  decided  in  Brentman  v. 
Note,  (N.  Y.  City  Ct.  Tr.  T.)  3  N.  Y.  Supp. 
420  ;  and  expressions  of  judicial  opinion  to  the 
same  effect  are  to  be  found  in  several  other 
cases :  see  Burkett  v.  Griffith,  90  Cal.  533,  -v> 
Am.  St.  Rep.  151;  Walkley  v.  Bostwick,  49 
Mich.  374;  Paull  v.  Halferty,  63  Pa.  St.  46,  3 
Am.  Rep.  518. 

3.  Burkett  v.  Griffith,  90  Cal.  533,  25  Am.  St. 
Rep.  151;  Kendall  v.  Stone,  5  N.  Y.  14,  re- 
versing 2  Sandf.  (N.  Y.)  269. 

4.  Apparent  Inclination  Towards  Contrary  Rule. 
—  Pitt  v.  Donovan.  1  M.  &  S.  639  ;  Harriss  v. 
Sneeilen.  101  N.  Car.  273;  Cardon  v.  McCon- 
nell,  116  N.  Car.  875.  And  see  Green  v.  Button, 
2  C.  M.  &  R.  707.  See  also  Webb  v.  Cecil,  9 
B.  Mon.  (Ky.)  198,  48  Am.  Dec.  42.3,  where  the 
Blander  of  (itle  caused  the  breach  of  a  contract 
which  a  third  person  had  nade  with  the  owner 
to  cut  logs  on  the  latter's  land. 

In  a  Canadian  case  it  was  held  that  where  the 
statements  have  resulted  in  a  breach  of  a  con- 
tract to  purchase,  an  action  will  lie  in  behalf  of 
the  vendor  against  the  person  who  made  the 


false  statements,  in  which  action  the  plaintiff 
can  recover  expenses  which,  but  for  the  slander, 
would  not  have  been  incurred  by  him  and  which 
are  not  recoverable  in  an  action  upon  the  con- 
tract.   Ashford  v.  Choate,  20  U.  C.  C.  P.  471. 

5.  See  the  title  Interference  with  Con- 
tract Relations,  vol.  16,  p.  1109. 

6.  What  Must  Be  Shown  to  Authorize  Re- 
covery.—  White  v.  Mellin,  (1895)  A.  C.  167; 
Butts  v.  Long,  94  Mo.  App.  691  ;  Like  v.  Mc- 
Kinstry,  41  Barb.  (N.  Y.)  186,  affirmed  3  Abb. 
App.  Dec.  (N.  Y.)  62;  Hastings  v.  Giles  Lith. 
Co.,  51  Hun  (N.  Y.  365,  affirmed  121  N.  Y.  674; 
Marlin  Fire  Arms  Co.  ?'.  Shields,  171  N.  Y. 
390  ;  Le  Massena  v.  Storm,  62  N.  Y.  App.  Div. 
154;  Cardon  v.  McConnell,  120  N.  Car.  461; 
Hopkins  v.  Drowne,  21  R.  I.  20. 

7.  Title  or  Interest  Essential.  —  Edwards  v. 
Burris,  60  Cal.  160. 

Limited  Jus  Disponendi  in  Plaintiff.  —  Where 
it  appeared  that  the  plaintiff  had  a  certain  inter- 
est in  the  property,  and  by  an  agreement  be- 
tween himself  and  the  defendant,  from  whom 
he  derived  that  interest,  he  had  a  clear  right  to 
dispose  of  the  whole  of  it,  but  only  a  doubtful 
right  to  dispose  of  any  portion,  and  the  plaintiff 
offered  for  sale  at  auction  a  portion  only  01  his 
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claim  of  title  by  the  defendant,  the  plaintiff's  title  or  interest  must  be  a 
superior  one.1 

(2)  Falsity  of  Statement,  Malice,  and  Want  of  Laivful  Occasion.  —  The 
statement  relied  upon  as  slanderous  must  be  false,2  and  made  with  malice 
toward  the  plaintiff,  or  without  lawful  occasion  or  reasonable  cause.3  Malice 
is  essential,  even  though  the  statements  cause  special  damage.4  These 
matters  present  questions  of  fact  which  must  be  determined  by  the  jury.5 
The  falsity  of  the  defendant's  statements  is  obviously  of  vital  importance 


interest,  it  was  held  that  the  defendant  was  not 
liable  for  stating  that  the  plaintiff  had  no  right 
to  sell  that  portion  and  for  thereby  hindering 
the  sale.    Millman  v.  Pratt,  2  B.  &  C.  486,  9  E. 

C.  L.  156. 

Possible  Future  Interest.  —  It  seems  to  be  not 
always  essential,  however,  that  the  plaintiff 
should  have  a  present  title  ;  a  possibility  of  tak- 
ing lands  by  descent  in  futuro  has  been  held  a 
sufficient  interest,  as  where  the  slanderous  state- 
ments were  that  the  plaintiff  was  illegitimate 
and  the  special  damage  resulting  was  a  loss  of 
sale  of  his  possible  title.  Vaughan  v.  Ellis,  Cro. 
Jac.  213. 

1.  Hastings  v.  Giles  Lith.  Co.,  51  Hun  (N.  Y.) 
365,  affirmed  121  N.  Y.  674. 

Where  the  Title  Is  Actually  in  Dispute  in  a 

pending  action  between  the  same  parties,  which 
action  was  brought  for  the  purpose  of  determin- 
ing their  rights,  an  action  for  slander  of  title 
will  not  lie  for  either  party's  asserting  owner- 
ship.   Thompson  v.  White,  70  Cal.  135. 

So  where  the  statement  was  that  the  plaintiff 
had  no  title  (could  not  "  make  a  title  "),  and 
the  defendant  afterwards  recovered  the  prem- 
ises in  ejectment,  it  was  held  that  an  action 
for  slander  of  title  would  not  lie.  Smith  v. 
Spooner,  3  Taunt.  246. 

Under  the  circumstances  indicated  in  the 
text,  it  seems  that  the  defendant  does  not  have 
to  prove  his  title,  but  that  the  plaintiff  must 
show  as  part  of  his  case  that  he  himself  has 
title.    Smith  v.  Spooner,  3  Taunt.  246. 

Title  by  Limitation.  —  It  has  been  held  in 
Texas  that  in  an  action  for  slander  of  title,  the 
plaintiff  may  prove  a  title  by  limitation  or  pre- 
scription as  provided  by  statute  (Sayle's  Civil 
Stat.,  art.  3347),  though  it  be  not  specially 
pleaded.  Hines  v.  Lumpkin,  19  Tex.  Civ.  App. 
556. 

2.  Falsity  Essential.  —  Burnett  v.  Tak,  45  L. 
T.  N.  S.  743  ;  Anderson  v.  Liebig's  Extract  of 
Meat  Co.,  45  L.  T.  N.  S.  757  ;  Steward  v.  Young, 
L.  R.  5  C.  P.  122;  Hargrave  v.  Le  Breton,  4 
Burr.  2422;  Hastings  v.  Giles  Lith.  Co.,  51  Hun 
(N.  Y.)  365,  affirmed  121  N.  Y.  674;  Cornwell 
v.  Parke,  52  Hun  (N.  Y.)  596,  affirmed  123  N. 
Y.  657;  Cardon  v.  McConnell,  120  N.  Car.  462. 

3.  Statements  Must  Have  Been  Made  Maliciously 
—  England.  —  Smith  v.  Spooner,  3  Taunt.  246  ; 
Hargrave  v.  Le  Breton,  4  Burr.  2422  ;  Brook  v. 
Rawl,  4  Exch.  521,  19  L.  J.  Exch.  114;  Steward 
v.  Young,  L.  R.  5  C.  P.  122;  Pitt  v.  Donovan,  1 
M.  &  S.  639;  Wren  v.  Weild,  L.  R.  4  Q-  B.  730; 
Watson  v.  Reynolds,  M.  &  M.  1,  22  E.  C.  L.  231, 
31  Rev.  Rep.  706;  Pater  v.  Baker,  3  C.  B.  831, 
54  E.  C.  L.  831  ;  Halsey  v.  Brotherhood,  19  Ch. 

D.  386,  affirming  15  Ch.  D.  514. 
Alabama.  —  Hill  v.  Ward,  13  Ala.  310. 
Colorado.  —  Graham  v.  Reno,  5  Colo.  App. 
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Kansas.  —  Stark  v.  Chitwood,  5  Kan.  141. 

Kentucky.  —  Duncan  v.  Griswold,  92  Ky.  546. 

Louisiana.  —  Walden  v.  Peters,  2  Rob.  (La.) 
331  ;  Henry  v.  Dufilho,  14  La.  4S. 

Maryland.  —  Gent  v.  Lynch,  23  Md.  58,  87 
Am.  Dec.  558. 

Massachusetts.  —  Swan  v.  Tappan,  5  Cush. 
(Mass.)  104;  Gott  v.  Pulsifer,  122  Mass.  235,  23 
Am.  Rep.  322. 

Michigan.  —  Walkley  v.  Bostwick,  49  Mich. 
374;  Harrison  v.  Howe,  109  Mich.  476. 

Missouri.  —  Linville  v.  Rhoades,  73  Mo.  App. 
217. 

New  York.  —  Bailey  v.  Dean,  5  Barb.  (N.  Y.) 
297;  Hastings  v.  Giles  Lith.  Co.,  51  Hun  (N. 
Y.)  364,  affirmed  121  N.  Y.  674;  Cornwell  v. 
Parke,  52  Hun  (N.  Y.)  596,  affirmed  123  N.  Y. 
657  ;  Hovey  v.  Rubber  Tip  Pencil  Co.,  57  N.  Y. 
119,  affirming  33  N.  Y.  Super.  Ct.  522;  Like  v. 
McKinstry,  3  Abb.  App.  Dec.  (N.  Y.)  62,  af- 
firming 41  Barb.  (N.  Y.)  186. 

North  Carolina.  —  Cardon  v.  McConnell,  120 
N.  Car.  461. 

Rhode  Island.  —  Hopkins  v.  Drowne,  21  R.  I. 
20. 

Wisconsin.  —  See  Feiten  v.  Milwaukee,  47 
Wis.  498. 

But  see  Ross  v.  Pines,  Wythe  (Va.)  69. 

As  to  malice  where  the  defendant  shows  a 
privileged  occasion,  see  infra,  this  title,  Privi- 
leged Communications  —  Malice. 

4.  Halsey  v.  Brotherhood,  19  Ch.  D.  386,  af- 
firming 15  Ch.  D.  514;  Harrison  v.  Howe,  109 
Mich.  476.  But  see  Ross  v.  Pines,  Wythe  (Va.) 
71. 

5.  Questions  for  Jury  —  England.  — Brook  v. 
Rawl,  4  Exch.  521. 

Alabama.  —  Hill  v.  Ward,  13  Ala.  313. 
Indiana.  —  May  v.  Anderson,  14  Ind.  App. 
251- 

Maryland.  —  Gent  v.  Lynch,  23  Md.  58,  87 
Am.  Dec.  558. 

Massachusetts.  —  Swan  v.  Tappan,  5  Cush. 
(Mass.)  104. 

Michigan.  —  Chesebro  v.  Powers,  78  Mich. 
478;  Harrison  v.  Howe,  109  Mich.  476. 

Minnesota.  —  Landon  v.  Watkins,  61  Minn. 
141. 

Missouri.  —  Linville  v.  Rhoades,  73  Mo.  App. 
217. 

New  Jersey.  —  Andrew  v.  Deshler,  45  N.  J. 
L.  167. 

New  York.  —  Like  v.  McKinstry,  3  Abb.  App. 
Dec.  (N.  Y.)  68. 

Rhode  Island.  —  Hopkins  v.  Drowne,  21  R.  I. 

20. 

Where  the  statements  are  written  or  printed 
and  published,  the  jury  may  consider  both  the 
matter  and  manner  of  the  publication  for  the 
purpose  of  determining  the  existence  of  malice. 
Andrew  v.  Deshler,  45  N.  J.  L.  170. 
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in  determining  the  question  of  malice;  the  statements  complained  of  must  be 
shown  to  be  false,  else  there  can  be  no  question  of  malice  that  can  properly 
be  submitted  to  the  jury.1 

What  Constitutes  Malice.  —  Making  the  false  and  damaging  statement  without 
any  necessity,  lawful  occasion,  or  reasonable  cause  constitutes  malice  suffi- 
cient to  support  the  action.2 

Proof  of  Malice.  —  Words  constituting  slander  of  title  not  being  actionable 
per  se,  the  fact  that  the  defendant's  statement  was  made  maliciously  must  be 
proved  as  a  substantive3  though  not  necessarily  as  an  independent1  fact; 
and  the  better  doctrine  undoubtedly  is  that  even  though  the  false  statement 
be  written  or  printed  and  has  caused  damage,  malice  will  not  be  presumed,5 
though  a  contrary  opinion  has  been  expressed  by  courts  of  high  authority.6 

(3)  Special  Damage  —  (a)  Generally. —  Words  spoken  or  written  in  relation 
to  property  or  title  are  not  actionable  per  se,  and  in  order  to  maintain  an 
action  for  slander  of  title  it  must  be  shown  that  the  words  resulted  in  special 
damage  to  the  plaintiff,  the  particular  damage  generally  deemed  essential 
being  a  loss  of  sale  or  lease  of  the  plaintiff's  property.7  Loss  of  a  sale,  how- 
ever, is  not  the  only  element  of  damage  sufficient  to  support  the  action.8 


Where  there  is  no  evidence  of  malice  to  be 
left  to  the  jury,  the  plaintiff  is  properly  non- 
suited.   Steward  v.  Young,  L.  R.  5  C.  P.  122. 

But  where  there  is  some  evidence  of  malice, 
the  appellate  court  will  not  disturb  the  finding 
of  the  jury,  although  the  evidence  is  neither 
clear  nor  satisfactory.  May  v.  Anderson,  14 
Ind.  App.  251. 

1.  Hastings  v.  Giles  Lith.  Co.,  51  Hun  (N. 
Y.)  364,  affirmed  121  N.  Y.  674.  See  also  Corn- 
well  v.  Parke,  52  Hun  (N.  Y.)  596,  affirmed  123 
N.  Y.  637;  Cardon  v.  McConnell,  120  N.  Car. 
462. 

Malice  Not  Inferred  from  Mistake  of  Law 
Honestly  Made. —  Pater  v.  Baker,  3  C.  B.  831, 
54  E.  C.  L.  831,  11  Jur.  370,  16  L.  J.  C.  PI. 
1 24. 

2.  Sufficiency  of  Malice.  —  Western  Counties 
Manure  Co.  v.  Lawes  Chemical  Manure  Co.,  L. 
R.  9  Exch.  218;  Cardon  v.  McConnell,  120  N. 
Car.  462;  Hopkins  v.  Drowne,  21  R.  I.  23. 

In  respect  to  malice,  slander  of  title  stands 
upon  the  same  footing  with  other  actions  for 
false  representations.  Hopkins  v.  Drowne,  21 
R.  I.  20. 

3.  How  Malice  Is  Proved.  —  Hopkins  v. 
Drowne,  21  R.  I.  23;  Cardon  v.  McConnell. 
120  N.  Car.  462. 

4.  Hopkins  v.  Drowne,  21  R.  I.  23. 

5.  Malice  Not  Presumed.  —  McDaniel  v.  Baca*. 
2  Cal.  326,  56  Am.  Dec.  339.  See  also  Cardon 
v.  McConnell,  120  N.  Car.  462. 

6.  View  that  Malice  May  Be  Presumed.  —  Swan 
v.  Tappan.  5  Cush.  (Mass.)  104;  John  W. 
Lovell  Co.  v.  Houghton,  116  N.  Y.  525. 

7.  Special  Damage  Gist  of  Action  —  Eng- 
lend.  —  Tasburgh  v.  Day,  Cro.  Jac.  484  ;  Law 
v.  Harwood,  Cro.  Car.  140,  W.  Jones  196; 
Manning  v.  Avery,  3  Keb.  153;  Cane  v.  Gold- 
ing.  Style  176;  Brook  v.  Rawl,  4  Exch.  521,  19 
L.  J.  Exch.  114;  Malachy  v.  Soper,  3  Bing.  N. 
Cas.  371,  32  E.  C.  L.  361,  3  Scott  725,  2  Hodges 
217,  6  L.  J.  C.  PI.  32;  Dicks  v.  Brooks,  15  Ch. 
D.  22,  49  L.  J.  Ch.  812;  Evans  v.  Harlow,  5 
Q.  B.  624,  48  E.  C.  L.  624;  Empire  Typesetting 
Mach.  Co.  v.  Linotype  Co..  79  L.  T.  N.  S.  8, 
affirmed  81  L.  T.  N.  S.  331  ;  Ingram  v.  Lawson, 
9  C.  &  P.  326,  38  E.  C.  L.  136;  Fen  v.  Dixe, 


W.  Jones  444;  Haddan  v.  Lott,  15  C.  B.  411, 
80  E.  C.  L.  411  ;  White  v.  Mellin,  (1895)  A.  C. 
154,  reversing  (1894)  3  Ch.  276. 

Canada.  —  Ashford  v.  Choate,  20  U.  C.  C.  P. 
471;  Gordon  v.  McGibbon,  16  N.  Bruns.  49; 
Cormier  v.  Bourque,  32  N.  Bruns.  283. 

California.  —  Burkett  v.  Griffith,  90  Cal.  532, 
25  Am.  St.  Rep.  151. 

Massachusetts.  —  Swan  v.  Tappan,  5  Cush. 
(Mass.)  104;  Gott  v.  Pulsifer,  122  Mass.  235, 
23  Am.  Rep.  322  ;  Dooling  v.  Budget  Pub.  Co., 
144  Mass.  258,  59  Am.  Dec.  83;  Boynton  v. 
Shaw  Stocking  Co.,  146  Mass.  221. 

Minnesota.  —  Wilson  v.  Dubois,  35  Minn.- 
471. 

New  York.  —  Tobias  v.  Harland,  4  Wend. 
(N.  Y.)  536;  Bailey  v.  Dean,  5  Barb.  (N.  Y.) 
297;  Kennedy  v.  Press  Pub.  Co.,  41  Hun  (N. 
Y.)  422;  Linden  v.  Graham,  1  Duer  (N.  Y.) 
671  ;  Bosi  v.  New  York  Herald  Co.,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  622,  afhrmed 
58  N.  Y.  App.  Div.  619;  Kendall  v.  Stone,  5 
N.  Y.  14,  reversing  2  Sandf.  (N.  Y.)  269  ;  Mar- 
lin  Fire  Arms  Co.  v.  Shields,  171  N.  Y.  390; 
Le  Massena  v.  Storm,  62  N.  Y.  App.  Div.  150; 
Brentman  v.  Note,  (N.  Y.  City  Ct.  Tr.  T.)  24 
N.  Y.  St.  Rep.  281. 

North  Carolina.  —  Harriss  v.  Sneeden,  101  N. 
Car.  273. 

Selling  the  Plaintiff's  Property  under  Execution 

has  been  held  not  sufficient  to  support  an  ac- 
tion for  slander  of  title,  since  the  sale  is  predi- 
cated upon  the  validity  of  the  plaintiff's  title. 
Denike  v.  Towns,  41  N.  Y.  App.  Div.  625, 
affirmed  167  N.  Y.  586. 

8.  Damage  Other  than  Loss  of  Sale. —  See  New- 
man v.  Zochary,  Aleyn  3. 

Where  the  only  element  of  damage  was  that 
the  plaintiff  was  compelled  to  bring  suit  to 
remove  a  cloud  upon  his  title  (the  cloud  being 
a  spurious  deed  executed  by  the  defendant), 
and  was  put  to  great  expense  in  that  litiga- 
tion, the  action  was  maintained  Chesebro  v. 
Powers.  78  Mich.  472. 

To  the  same  effect,  see  Flborow  v.  Allen,  Cro. 
Jac.  642  (whore  the  plaintiff  was  put  to  expense 
to  defend  his  title).  Compare  Cormier  v. 
Bourque,  32  N.  Bruns.  283. 
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Nature  of  Damage.  —  The  damage  must  be  of  a  pecuniary  character,*  must  be 
substantial  or  at  least  appreciable,3  must  be  susceptible  of  ascertainment  and 
computation,3  and  must  be  the  natural  and  proximate  result  of  the  wrong  of 
which  the  plaintiff  complains.4 

Loss  of  Sale  to  Particular  Person.  —  Where  the  special  damage  relied  on  is  loss  of 
sale  of  the  property,  it  is  indispensable  to  show  loss  of  a  sale  to  some  particu- 
lar person.5  Yet  where  the  plaintiff  is  a  trader,  and  the  words  are  in  disparage- 
ment of  his  goods  6  or  of  his  title  to  a  trademark,'  it  seems  that  a  general  loss 
of  customers  is  sufficient,  though  no  individual  customer  be  specified. 

Question  for  Jury.  —  Whether  special  damage  resulted  from  the  statements 
complained  of  is  a  question  for  the  jury  and  not  for  the  court.8 

(b)  Punitive  or  Exemplary  Damages.  —  In  actions  of  slander  of  title,  inasmuch  as 
it  is  essential  that  the  statements  be  false  and  malicious,  the  jury  may,  in  its 
discretion,  award  punitive  or  exemplary  damages  in  addition  to  the  actual 
damages  sustained  by  the  plaintiff.* 

IV.  Privileged  Communications  —  1.  Introductory  Statement.  —  The  sub- 
ject of  privileged  communications  in  libel  and  slander  generally  is  fully  treated 
elsewhere  in  this  work. 10  The  instances  of  privileged  communications  occur- 
ring in  slander  of  title  or  property  fall  within  the  class  known  as  qualified 
privilege,11  and  apparently  are  subject  to  the  same  rules,  in  so  far  at  least  as 


1.  Pecuniary  Loss  Essential.  —  Ashford  v. 
Choate,  20  U.  C.  C.  P.  471  ;  Gordon  v.  Mc- 
Gibbon,  16  N.  Bruns.  49;  Kendall  v.  Stone,  5 
N.  Y.  14,  reversing  2  Sandf.  (N.  Y.)  269; 
Brentman  v.  Note,  (N.  Y.  City  Ct.  Tr.  T.)  3 
N.  Y.  Supp.  421. 

2.  Nominal  Damages  Not  Enough  to  Support 
Action. —  Dicks  v.  Brooks,  15  Ch.  D.  22,  49  L. 
J.  Ch.  812;  Harriss  v.  Sneeden,  101  N.  Car.  273. 
But  see  Butts  v.  Long,  94  Mo.  App.  696. 

What  Proof  of  Damage  Sufficient.  —  Collins  v. 
Whitehead,  34  Fed.  Rep.  121. 

In  case  of  statements  disparaging  a  chattel 
where  the  special  damage  relied  on  is  the  loss 
of  the  sale  of  the  property,  evidence  of  its 
value  as  a  scientific  curiosity,  or  for  exhibition, 
is  immaterial.  Gott  v.  Pulsifer,  122  Mass.  235, 
23  Am.'Kep.  322. 

Costs  Awarded  in  Suit  to  Remove  Cloud  Not 
Sufficient  Compensation. —  Chesebro  v.  Powers, 
78  Mich.  472.  See  also  Brand  v.  Hinchman, 
68  Mich.  590,  13  Am.  St.  Rep.  362. 

But  in  a  Canada  case  the  contrary  was  held. 
Cormier  v.  Bourque,  32  N.  Bruns.  283. 

3.  Damages  Must  Be  Susceptible  of  Ascertain- 
ment.—  Marlin  Fire  Arms  Co.  v.  Shields,  171 
N.  Y.  384,  reversing  68  N.  Y.  App.  Div.  88. 

4.  Damages  Must  Not  Be  Remote. —  Haddan 
v.  Lott,  15  C.  B.  411,  80  E.  C.  L.  411  ;  Cormier 
v.  Bourque,  32  N.  Bruns.  283  ;  Gordon  v.  Mc- 
Gibbon,  16  N.  Bruns.  49;  Burkett  v.  Griffith, 
90  Cal.  532,  25  Am.  St.  Rep.  151  ;  Walkley  v. 
Bostwick,  49  Mich.  374;  Kendall  v.  Stone,  5 
N.  Y.  14,  reversing  2  Sandf.  (N.  Y.)  269; 
Brentman  v.  Note,  (N.  Y.  City  Ct.  Tr.  T.)  3 
N.  Y.  Supp.  421. 

Separating  Damages. —  If  some  portions  of  the 
statement  which  a  person  makes  are  bona  fide, 
but  others  are  mala  fide  and  occasion  injury  to 
another  person,  the  injured  party  cannot  recover 
damages,  unless  he  can  distinctly  trace  the  dam- 
age as  resulting  from  that  part  which  is  made 
mala  fide.    Brook  v.  Rawl,  4  Exch.  524. 

5.  Specific  Loss  of  Sale  Essential.  — ■  Tasburgh  v. 
Day,  Cro.  Jac.  484;  Cane  v.  Golding,  Style  176; 
Wilson  v.   Dubois,   35    Minn.   471.     See  also 


Manning  v.  Avery,  3  Keb.  153;  Bailey  v.  Dean, 
5  Barb.  (N.  Y.)  297;  Harriss  v.  Sneeden,  101 
N.  Car.  273. 

6.  Evans  v.  Harries,  38  Eng.  L.  &  Eq.  347. 

But  a  general  allegation  of  the  loss  of  cus- 
tomers is  not  sufficient  to  enable  the  plaintiff 
to  show  a  particular  injury.  Tobias  v.  Harland, 
4  Wend.  (N.  Y.)  540. 

7.  McElwee  v.  Blackwell,  94  N.  Car.  261. 

8.  Question  for  Jury. —  Brook  v.  Rawl,  4  Exch. 
521  ;  Stroud  v.  Smith,  194  Pa.  St.  502. 

Where  a  statement  constituting  slander  of 
title  was  published  in  a  newspaper  on  the  31st 
of  October,  and  the  plaintiff  commenced  his 
action  on  the  4th  of  November,  it  was  held 
that  in  the  estimate  of  damages  the  jury  need 
not  confine  themselves  to  the  damage  which 
accrued  between  the  publication  and  the  bring- 
ing of  the  action.  Ingram  v.  Lawson,  9  C.  & 
P.  326,  38  E.  C.  L.  136. 

9.  Punitive  or  Exemplary  Damages  May  Be 
Allowed.  —  Hopkins  v.  Drowne,  21  R.  I.  20. 
See  also  Kendall  v.  Stone,  2  Sandf.  (N.  Y.) 
269,  reversed  on  other  grounds  5  N.  Y.  14. 

And  the  court  will  not  interfere  with  the 
damages  found  by  the  jury,  unless  they  appear 
to  be  grossly  disproportionate  to  the  injury 
sustained.  Kendall  v.  Stone,  2  Sandf.  (N.  Y.) 
269,  reversed  on  other  grounds  5  N.  Y.  14. 
Compare  Van  Tuyl  v.  Riner,  3  111.  App.  556, 
where  it  was  conceded  that  exemplary  or  puni- 
tive damages  might  be  awarded  in  an  extreme 
case,  but  where  it  was  held  that  the  case  at  bar 
called  for  nothing  more  than  compensatory 
damages,  and  the  judgment  of  the  lower  court 
was  reversed  because  the  damages  were  ex- 
cessive. 

While  malice  is  always  necessary  to  maintain 
the  action,  it  does  not  follow  that  because  there 
is  legal  malice  there  must  always  be  not  only 
actual  but  vindictive  damages.  Van  Tuyl  v. 
Riner,  3  111.  App.  563. 

10.  See  the  title  Libel  and  Slander,  vol.  18, 
p.  1023  et  seq. 

11.  See  the  title  Libel  and  Slander,  vol.  18, 
p.  1029  et  seq. 
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those  rules  are  applicable  to  the  peculiar  nature  of  this  subject.1  At  all 
events,  it  is  to  be  observed  that  the  decisions  treated  in  this  section  are  in 
harmony  with  the  general  principles  governing  communications  of  qualified 
privilege  as  existing  in  the  broad  field  of  libel  and  slander. 

2.  Assertion  of  Title  or  Interest  in  Defendant  —  a.  In  General.  —  Where 
the  statements  complained  of  consist  in  an  assertion  by  the  defendant  that  he 
has  some  right,  title,  or  interest  in  the  property,  and  are  made  in  an  honest 
belief  of  their  truth,  the  defendant  supposing  that  he  is  entitled  to  the  interest 
he  asserts,  no  action  for  slander  of  title  can  be  maintained,  although  the  state- 
ments are  in  fact  untrue.  In  such  cases  there  can  be  no  malice,  in  a  legal 
sense,  and  the  statements  are  privileged.2 

b.  By  Charging  Infringement  of  Patent.  —  The  foregoing  principle 
is  applicable  to  cases  where  the  defendant  asserts  ownership  of  a  patent  right, 
and  in  the  honest  belief  that  he  has  such  right,  and  that  the  plaintiff  is  mak- 
ing and  selling  articles  in  violation  thereof,  sends  notices  to  purchasers  or 
customers  of  the  plaintiff  declaring  that  the  plaintiff  is  guilty  of  infringement, 
warning  them  not  to  make  further  purchases,  and  threatening  to  institute  legal 
proceedings.  The  taking  of  such  a  course,  under  the  circumstances,  is  justifi- 
able and  furnishes  no  ground  for  an  action  at  law  3  or  for  a  suit  to  obtain  an 
injunction,4  even  though  the  plaintiff  suffers  damage.5 

c.  By  Instituting  Legal  Proceeding.  —  Likewise,  the  institution  of  a 
legal  proceeding  founded  upon  a  claim  of  interest  in  the  property  does  not 
furnish  grounds  for  an  action  for  slander  of  title  unless  the  person  bringing 
the  proceeding  was  actuated  by  malice  or  had  no  probable  cause  for  taking 


1.  See  John  W.  Lovell  Co.  v.  Houghton,  116 
N.  Y.  520,  affirming  54  N.  Y.  Super.  Ct.  60. 

2.  Bona  Fide  Assertion  of  Supposed  Right  Not 
Actionable  —  England.  —  Smith  v.  Spooner,  3 
Taunt.  246 ;  Hargrave  v.  Le  Breton,  4  Burr. 
2422;  Halsey  v.  Brotherhood,  19  Ch.  D.  386, 
affirming  15  Ch.  D.  514;  Steward  v.  Young, 
L.  R.  5  C.  P.  122.  See  also  Lovett  v.  Weller, 
1  Rolle  409  ;  Carr  v.  Duckett,  5  H.  &  N.  783. 

United  States.  —  Kelley  v.  Ypsilanti  Dress- 
Stay  Mfg.  Co.,  44  Fed.  Rep.  19;  New  York 
Filter  Co.  v.  Schwarzwalder,  58  Fed.  Rep.  577. 

Alabama.  —  Hill  v.  Ward,  13  Ala.  313. 

California.  —  McDaniel  v.  Baca,  2  Cal.  326, 
56  Am.  Dec.  339. 

Illinois.  —  Everett  Piano  Co.  v.  Bent,  60  111. 
App.  373- 

Kansas.  —  Stark  v.  Chitwood,  5  Kan.  141. 

Kentucky.  —  Duncan  v.  Griswold,  92  Ky.  546. 

Louisiana.  —  Walden  v.  Peters,  2  Rob.  (La.) 
33'.  38  Am.  Dec.  213. 

Massachusetts.  —  Swan  v.  Tappan,  5  Cush. 
(Mass.)  104. 

Michigan.  —  Harrison  v.  Howe,  109  Mich.  479. 

Missouri.  —  Linville  v.  Rhoades,  73  Mo.  App. 
222. 

New  York.  —  Like  v.  McKinstry,  3  Abb.  App. 
Dec.  (N.  Y.)  62,  affirming  41  Barb.  (N.  Y.) 
186;  Hovey  v.  Rubber  Tip  Pencil  Co.,  57  N. 
Y.  125  (distinguishing  Snow  v.  Judson,  38  Barb. 
(N.  Y.)  210);  John  W.  Lovell  v.  Houghton,  1 16 
N.  Y.  520,  affirming  54  N.  Y.  Super.  Ct.  60  ; 
Hastings  v.  Giles  Lith.  Co.,  51  Hun  (N.  Y.) 
365,  affirmed  121  N.  Y.  674:  Cornwell  v.  Parke, 
52  Hun  (N.  Y.)  596,  affirmed  123  N.  Y.  657. 

North  Carolina.  —  Harriss  v.  Sneeden,  101 
N.  Car.  273;  Cardon  v.  McConnell,  120  N.  Car. 
46.7,  per  Faircloth.  C.  J. 

Compare  Ontario  Industrial  Loan,  etc.,  Co.  v. 
Lindsey,  3  Ont.  66,  modifying  4  Ont.  473. 


Rule  Applied  to  Charge  of  Infringement  of  De- 
fendant's Copyright.  —  John  W.  Lovell  Co.  v. 
Houghton,  116  N.  Y.  520,  affirming  54  N.  Y. 
Super.  Ct.  60. 

It  Is  Sufficient  if  the  Defendant  Have  a  Bona 
Fide  Claim  or  Color  of  Title,  which  he  asserts  in 
good  faith.  His  title  need  not  be  paramount  to 
that  which  the  plaintiff  claims.  Hill  v.  Ward, 
13  Ala.  313. 

An  Attorney  of  a  Party  Claiming  Title  to 
Premises  put  up  for  sale  is  not  liable  in  an 
action  of  slander  of  title,  if  he  bona  fide, 
though  without  authority,  makes  such  objections 
to  the  other's  title  as  his  principal  would  have 
been  authorized  in  making.  Watson  v.  Reyn- 
olds, M.  &  M.  1,  22  E.  C.  L.  231,  31  Rev.  Rep. 
706. 

Bona  Fide  Statement  by  Person  Having  an  In- 
terest in  Proper  Disposition  of  the  Premises,  — 

Pitt  v.  Donovan,  1  M.  &  S.  639,  approved  in 
Pater  v.  Baker,  3  C.  B.  831,  54  E.  C.  L.  831. 

3.  Bona  Fide  Assertion  of  Patent  Right  —  Send- 
ing Out  Notices.  —  Wren  v.  Weild,  L.  R.  4  Q. 
B.  730;  Halsey  v.  Brotherhood,  19  Ch.  D.  386, 
affirming  15  Ch.  D.  514;  Kelley  v.  Ypsilanti 
Dress-Stay  Mfg.  Co.,  44  Fed.  Rep.  19;  New 
York  Filter  Co.  v.  Schwarzwalder,  58  Fed. 
Pep.  577  ;  Hovey  v.  Rubber  Tip  Pencil  Co.,  57 
N.  Y.  125,  distinguishing  Snow  v.  Judson,  38 
Barb.  (N.  Y.)  210.  See  also  Everett  Piano 
Co.  v.  Bent,  60  111.  App.  378  ;  Hastings  v.  Giles 
Lith.  Co.,  51  Hun  (N.  Y.)  365,  affirmed  121 
N.  Y.  674. 

4.  Injunction.  —  Halsey  v.  Brotherhood,  19 
Ch.  D.  386,  affirming  15  Ch.  D.  514;  Kelley  v. 
Ypsilanti  Dress-Stay  Mfg.  Co.,  44  Fed.  Rep. 
19;  New  York  Filter  Co.  v.  Schwarzwalder,  58 
Fed.  Rep.  577. 

5.  Halsey  v.  Brotherhood,  19  Ch.  D.  386, 
affirming  15  Ch.  D.  514. 

r  Volume  XXV 


Privileged 


SLANDER  OF  TITLE  OR  PROPERTY.  Communications. 


that  course.1  In  cases  of  this  character  the  action  for  slander  of  title  has 
been  considered  strongly  analogous  to  that  for  malicious  prosecution.2 

d.  Where  Statements  Are  Made  under  Advice  of  Counsel.  —  The 
fact  that  the  defendant  acted  under  advice  of  counsel  in  asserting  his  supposed 
claim  affords  strong  reason  for  holding  his  statements  privileged,  since  it 
repels  all  inference  of  lack  of  good  faith  or  want  of  probable  cause.3  But 
where  there  is  evidence  tending  to  show  that  the  defendant  knew  that  he  had 
no  title  or  interest  in  the  property,  and  where  he  misrepresented  the  facts  to 
his  counsel,  whose  advice  was  based  on  the  misrepresentation,  the  law  is,  of 
course,  to  the  contrary,  and  a  finding  of  malice  or  want  of  probable  cause  can 
be  sustained.4 

e.  Knowingly  False  Claim  of  Title  —  (i)  Early  Common-law  Rule. 
—  By  the  ancient  common  law  it  was  not  actionable  for  a  man  to  claim  title 
to  another's  lands  in  himself,  even  though  the  claim  were  false,5  but  where 
the  defendant  asserted  that  the  title  or  any  interest  therein  was  in  a  person 
other  than  the  plaintiff  an  action  could  be  maintained.6 

(2)  Modern  Rule.  —  At  the  present  day,  however,  the  foregoing  distinction 
is  not  recognized,  and  it  is  settled  that  where  the  assertion  of  title  is  false  to 
the  knowledge  of  the  person  making  it,  it  is  immaterial  that  he  claims  title 
in  himself,  and  if  the  other  essential  requisites  of  the  cause  of  action  are 
present  the  plaintiff  can  recover.7 

3.  Comments  and  Criticism  in  Newspaper.  —  The  editor  of  a  newspaper  has 
the  right,  if  not  the  duty,  of  publishing,  for  the  information  of  the  public, 
fair  and  reasonable  comments,  however  severe  in  terms,  upon  property  which 
is  made  by  its  owner  a  subject  of  public  exhibition,  as  upon  any  other  matter 
of  public  interest ;  and  such  a  publication  falls  within  the  class  of  privileged 
communications  for  which  no  action  can  be  maintained  without  proof  of 
actual  malice.8 

4.  Statements  in  Excess  of  Privilege.  —  The  privilege  recognized  in  slander 
of  title  or  property  is  limited  by  the  reasonable  necessity  of  the  particular 
case,  and  the  defendant  is  not  protected  if  his  statements  go  beyond  the  occa- 
sion and  exceed  the  privilege,  as  by  containing  matter  that  is  unwarranted  by 
the  circumstances.9 

5.  Questions  of  Law  and  Fact.  —  Whether  the  subject-matter  to  which  the 
statement  relates,  and  the  defendant's  interest  therein,  are  such  as  to  render 
the  publication  privileged,  and  therefore  prima  facie  excusable,  is  a  question 
for  the  court.  When  the  facts  upon  which  the  defendant  bases  his  claim  of 
privilege  are  challenged  by  the  plaintiff,  it  then  becomes  the  duty  of  the  court 
to  submit  the  question  to  the  jury,  under  proper  instructions,  to  determine 
the  existence  or  nonexistence  of  the  facts  upon  which  the  privilege  is  sought 


1.  Legal  Proceedings  Instituted  in  Good  Faith. 

—  Terrill  v.  Chambers,  12  La.  582;  Henry  v. 
Dufilho,  14  La.  48;  Bailey  v.  Dean,  5  Barb.  (N. 
Y.)  297. 

2.  Bailey  v.  Dean,  5  Barb.  (N.  Y.)  297.  And 
see  the  title  Malicious  Prosecution,  vol.  19, 
p.  647. 

3.  Acting  under  Advice  of  Counsel.  —  Hill  v. 
Ward,  13  Ala.  310;  Everett  Piano  Co.  v.  Bent, 
60  111.  App.  373  ;  Stark  v.  Chitwood,  5  Kan. 
144;  Hastings  v.  Giles  Lith.  Co.,  51  Hun  (N. 
Y.)  365,  affirmed  121  N.  Y.  674;  Like  v.  Mc- 
Kinstry,  3  Abb.  App.  Dec.  (N.  Y.)  62,  affirm- 
ing 41  Barb.  (N.  Y.)  186. 

4.  Gent  v.  Lynch,  23  Md.  58,  87  Am.  Dec. 
558  ;  Like  v.  McKinstry,  3  Abb.  App.  Dec.  (N. 
Y.)  62.  affirming  41  Barb.  (N.  Y.)  186. 

5.  Defendant's  Claim  of  Title  —  Old  Rule.  — 
Jenk.  Rep.,  case  xxxvi,  p.  247  :  Pennyman  v. 


Rabanks,  Cro.  Eliz.  427.  See  also  Lovett  v. 
Weller,  1  Rolle  409. 

6.  Pennyman  v.  Rabanks,  Cro.  Eliz.  427 ; 
Mildmaye's  Case,  1  Coke  175. 

7.  Modern  Rule.  —  Green  v.  Button,  2  C.  M. 
&  R.  707;  May  v.  Anderson,  14  Ind.  App.  251  ; 
Gent  v.'  Lynch,  23  Md.  58,  87  Am.  Dec.  558  ; 
Chesebro  v.  Powers,  78  Mich.  472  ;  Linville  v. 
Rhoades,  73  Mo.  App.  222 ;  Dodge  v.  Colby, 
108  N.  Y.  445,  reversing  in  part,  37  Hun  (N. 
Y.)  517;  Like  v.  McKinstry,  3  Abb.  App.  Dec. 
(N.  Y.)  62,  affirming  41  Barb.  (N.  Y.)  186. 

8.  Comment  by  Editor  of  Newspaper.  —  Gott  v. 
Pulsifer,  122  Mass.  235,  23  Am.  Rep.  322. 

9.  Privilege  Limited  bv  Necessity  of  Case.  — 
Landon  v.  Watkins,  61  Minn.  144;  Andrew  v. 
Deshler,  45  N.  J.  L.  167.  See  also  Kelley  v. 
Ypsilanti  Dress-Stay  Mfg.  Co.,  44  Fed.  Rep.  19 ; 
Gott  v.  Pulsifer,  122  Mass.  235,  23  Am.  Rep.  322. 
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to  be  founded.  But  where  the  facts  upon  which  the  claim  of  a  privileged 
communication  is  sought  to  be  established  are  uncontradicted,  upon  the  court 
rests  the  duty  of  determining,  as  a  matter  of  law,  whether  the  communica- 
tion be  privileged.1 

6.  Malice.  —  Where  the  facts  of  the  case  show  that  the  communication  was 
privileged,  no  recovery  can  be  had  unless  it  be  shown  that  the  defendant  was 
actuated  by  actual  or  express  malice,  which  in  this  connection  means  that  he 
either  was  actuated  by  an  intent  to  injure  or  knew  the  statement  to  be  false, 
or  could  not  honestly  have  believed  it  to  be  true,  or  at  least  had  no  reason- 
able or  probable  cause  for  so  believing  —  broadly  speaking,  that  he  acted  in 
bad  faith  —  and  the  burden  of  proving  the  existence  of  this  malice  rests  upon 
the  plaintiff.2  Where  it  is  shown  that  the  statement  was  false,  and  that  the 
defendant  had  no  reasonable  or  probable  cause  for  believing  it  to  be  true, 
then  the  jury  may  infer  malice  from  the  want  of  probable  cause,  but  is  not 
compelled  to  do  so,:{  and  a  fortiori,  if  it  is  proved  that  the  defendant  made 
the  statement  with  knowledge  of  its  falsity,  malice  is  sufficiently  shown.4 
In  the  last  analysis  actual  or  express  malice  does  not  differ  in  degree  from 
implied  malice.  The  terms,  when  used  in  their  appropriate  sense,  refer  only 
to  the  evidence  by  which  the  existence  of  malice  is  established.  Both  alike 
mean  actual  malice;  that  is,  malice  shown  by  the  proof  to  have  really  existed.5 
It  seems  clear,  therefore,  that  what  is  meant  by  the  necessity  for  the  plaintiff 
to  prove  actual  or  express  malice  where  the  defendant  shows  that  the  occasion 
was  privileged,  is  nothing  more  than  that  it  is  incumbent  upon  the  plain- 
tiff to  adduce  further  proof  to  show  that  there  was  no  lawful  occasion  for  the 
statements,  or  that  they  exceeded  the  privilege  or  were  made  in  bad  faith.6 

V.  Who  Can  Maintain  Action.  —  The  question  as  to  who  may  maintain  an 
action  for  libel  or  slander  generally  is  discussed  elsewhere  in  this  work.7 


1.  Questions  for  Court  and  Jury  as  to  Privilege. 

—  John  \V.  Lovell  Co.  v.  Houghton,  I 16  N.Y.  525. 

2.  Plaintiff  Must  Show  Actual  Malice  —  Mean- 
ing of  Term.  —  Wren  v.  Weild,  L.  R.  4  Q.  B. 
730;  Halsey  v.  Brotherhood,  19  Ch.  D.  386, 
affirming  15  Ch.  D.  514;  Harrison  v.  Howe,  109 
Mich.  479 ;  Linville  v.  Rhoades,  73  Mo.  App. 
223  ;  Hovey  v.  Rubber  Tip  Pencil  Co.,  57  N.  Y. 
125;  John  W.  Lovell  v.  Houghton,  116  N.  Y. 
520,  affirming  54  N.  Y.  Super.  Ct.  60;  Cardon 
v.  McConnell,  120  N.  Car.  463,  per  Faircloth, 
C.  J.  See  also  Pitt  v.  Donovan,  1  M.  &  S.  639; 
Swan  v.  Tappan,  5  Cush.  (Mass.)  104;  Andrew 
v  Deshler,  45  N.  J.  L.  167  ;  Hopkins  v.  Drowne, 
21  R.  I.  20. 

Where  the  statement  was  a  publication  in  a 
newspaper  criticising  property  offered  for  pub- 
lic exhibition,  it  was  held  that  in  order  to 
constitute  actual  malice,  it  is  not  necessary  that 
there  should  be  direct  proof  of  an  intention  to 
injure  the  value  of  the  property  ;  that  such  an 
intention  may  be  inferred  by  the  jury  from 
false  statements,  exceeding  the  limits  of  fair 
and  reasonable  criticism,  and  recklessly  uttered 
in  disregard  of  the  right  of  those  who  may 
be  affected  by  them,  and  that  malice  in  uttering 
false  statements  may  consist  either  in  a  direct 
intention  to  injure  another  or  in  a  reckless  dis- 
regard of  his  rights  and  of  the  consequences 
that  may  result  to  him.  Gott  v.  Pulsifer,  122 
Mass.  235,  23  Am.  Rep.  322. 

In  an  action  for  slander  of  title,  the  defend- 
ant having  issued  an  advertisement  offering  a 
reward  for  the  production  of  a  will  of  a  de- 
ceased person  whose  property  the  plaintiff  was 
about  to  sell,  as  administrator,  and  having  by 

I 


his  statements  and  conduct  twice  prevented  the 
advertised  sale  of  the  property  after  having 
been  told  by  the  attorney  for  the  deceased  that 
there  was  no  will,  it  was  held  that  the  question 
for  the  jury  was  whether,  after  this,  he  had  an 
honest  and  reasonable  belief  that  there  was  a 
will.    Atkins  v.  Perrin,  3  F.  &  F.  179. 

3.  Want  of  Probable  Cause  for  Believing  State- 
ment to  Be  True.  —  Harrison  v.  Howe,  109  Mich. 
479  ;  Linville  v.  Rhoades,  73  Mo.  App.  223 ; 
Andrew  v.  Deshler,  45  N.  J.  L.  172;  Hopkins 
v.  Drowne,  21  R.  I.  20. 

4.  Knowledge  of  Falsity.  —  Green  v.  Button,  2 
C.  M.  &  R.  707;  Hopkins  v.  Drowne,  21 
R.  I.  20. 

Sir  Frederick  Pollock  declares  :  "  We  incline 
to  think  that  the  word  [maliciously]  has  no 
proper  application  here,  and  that  what  is  meant 
is  —  as  in  the  action  for  deceit  —  merely  the 
defendant's  knowledge  that  he  is  telling  or 
representing  a  falsehood."  Allen  v.  Flood,  14 
L.  Quar.  Rev.  131. 

5.  "Express"  and  "Implied"  Malice. — Hop- 
kins v.  Drowne,  21  R.  I.  24,  adopting  the  lan- 
guage of  Selden,  J.,  in  Darry  v.  People,  10 
N.  Y.  136.  See  generally  the  title  Malice, 
vol.  19,  p.  623  ;  and  see  in  the  preceding  sec- 
tion of  this  title,  Elements  Requisite  to  Recov- 
ery—  Particular  Elements  Considered  —  Fals- 
ity of  Statement,  Malice,  and  Want  of  Lawful 
Occasion. 

6.  See  Gott  v.  Pulsifer,  122  Mass.  235,  23 
Am.  Rep.  322  ;  John  W.  Lovell  Co.  v.  Houghton, 
116  N.  Y.  528. 

7.  See  the  title  Libel  and  Slander,  vol.  18, 
p.  1051  ct  seq. 
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Corporations.  —  The  rule  that  a  corporation  may  maintain  an  action  for  libel 
or  slander  which  affects  its  business  or  property  1  has  been  considered  appli- 
cable to  actions  for  slander  of  title.2 

VI.  Who  Aee  Liable.  —  The  question  as  to  who  are  liable  for  libel  or 
slander  generally  is  fully  treated  elsewhere  in  this  work.3 

Joint  Liability.  —  The  general  rule  that  an  action  for  the  utterance  of  slander- 
ous words  cannot  be  maintained  against  two  or  more  persons  jointly  4  applies 
to  cases  of  slander  of  title  where  no  conspiracy  or  co-operation  is  shown.5 
But  the  contrary  has  been  held  where  the  slander  of  title  was  committed  by 
members  of  a  partnership,  both  of  whom  participated  in  making  the  false 
representations;0  and  although  the  false  and  malicious  statements  be  made 
by  one  of  the  defendants  alone,  and  be  contained  in  a  written  instrument, 
yet  where  all  the  defendants  are  jointly  concerned  and  interested  and  partici- 
pate in  the  general  purpose  to  injure  the  plaintiff,  their  concert  and  co-opera- 
tion may  be  shown  in  evidence.7 

VII.  Injunction  to  Restrain  Slander  of  Title.  —  The  decisions  dealing 
with  injunctions  to  restrain  the  publication  of  a  libel  or  the  utterance  of  a 
slander  are  discussed  generally  elsewhere  in  this  work.8  The  rules  there  stated 
apply  to  cases  where  the  defamatory  statements  constitute  slander  of  title. 

In  England.  —  Thus  in  England,  although  there  is  early  authority  to  the 
contrary,9  it  seems  clear  that,  especialty  in  view  of  the  liberal  tendency  of  the 
courts  since  the  Judicature  Act  of  1 873, 10  slander  of  title  may  now  be  restrained 
by  injunction ;  11  and  the  granting  of  this  relief  is  entirely  proper  where  a  jury 
has  found  the  statements  to  be  libelous.1* 

In  the  United  states.  —  It  is  generally  held  in  the  United  States,  however,  that 
in  the  absence  of  some  peculiar  circumstances  calling  for  equitable  interfer- 
ence a  court  of  equity  will  not  restrain  by  injunction  the  utterance  or  publica- 
tion of  slander  of  title,  but  will  remit  the  complainant  to  his  remedy  at  law.13 


1.  See  the  title  Libel  and  Slander,  vol.  18, 
p.  1052. 

2.  Corporation  Can  Maintain  Action  for  Slander 
of  Title.  —  Metropolitan  Saloon  Omnibus  Co.  v. 
Hawkins,  4  H.  &  N.  87,  per  Pollock,  C.  B., 
approved  in  South  Hetton  Coal  Co.  v.  North- 
Eastern  News  Assoc.,  (1894)  1  Q.  B.  133. 

3.  See  the  title  Libel  and  Slander,  vol.  18, 
p.  1056  et  seq. 

4.  See  the  title  Libel  and  Slander,  vol.  18, 
p.  1057. 

5.  No  Joint  Liability.  —  Webb  v.  Cecil,  9  B. 

Mon.  (Ky.)  198,  48  Am.  Dec.  423. 

6.  Co-operation  by  Partners  —  Joint  Liability. 

—  Butts  v.  Long,  94  Mo.  App.  687. 

7.  Chesebro  v.  Powers,  78  Mich.  472.  Tn  this 
case  the  defamatory  statements  were  contained 
in  a  spurious  deed  of  the  plaintiff's  land,  which 
deed  was  executed  by  one  of  the  defendants 
while  the  other  defendants  were  actively  en- 
gaged in  the  execution  and  delivery  of  the  deed, 
and  afterward  continued  in  their  claim  of  title 
under  the  deed  and  the  recital  therein. 

8.  See  the  title  Libel  and  Slander,  vol.  18, 
p.  1 1 20. 

9.  Injunction  Denied. — Seeley  v.  Fisher,  11 
Sim.  581  ;  and  see  the  cross-reference  in  the 
next  note. 

In  Ireland  an  injunction  to  restrain  slander  of 
title  in  respect  to  a  patented  article  has  been 
denied.  Hammersmith  Skating  Rink  Co.  v. 
Dublin  Skating  Rink  Co.,  Tr.  R.  10  Eq.  235. 

10.  Rule  in  England  Since  Judicature  Act  of 
1873. —  See  the  title  Libel  and  Slander,  vol. 
18,  p.  1 120. 


11.  See  Thorley's  Cattle  Food  Co.  v.  Massam, 
14  Ch.  D.  763  ;  Burnett  v.  Tak,  45  L.  T.  N.  S. 
743;  Thomas  v.  Williams,  14  Ch.  D.  864; 
Rollins  v.  Hinks,  L.  R.  13  Eq.  355;  Axmann  v. 
Lund,  L.  R.  18  Eq.  330. 

12.  Saxby  v.  Easterbrook,  3  C.  P.  D.  339. 

13.  Rule  in  United  States — United  States. — 
Preston  v.  Smith,  26  Fed.  Rep.  884 ;  Kidd  v. 
Horry,  28  Fed.  Rep.  773  (slander  of  title  to 
patent)  ;  Baltimore  Car-Wheel  Co.  v.  Bemis,  29 
Fed.  Rep.  95  (slander  of  title  to  patent)  ; 
Westinghouse  Air-Brake  Co.  v.  Carpenter,  32 
Fed.  Rep.  545  ;  New  York  Filter  Co.  v.  Schwarz- 
walder,  58  Fed.  Rep.  577  (statements  as  to  title 
to  patent).  See  also  Palmer  v.  Travers,  20 
Fed.  Rep.  501  ;  Kelley  v.  Ypsilanti  Dress-Stay 
Mfg.  Co.,  44  Fed.  Rep.  19. 

Florida.  —  Reyes  v.  Middleton,  36  Fla.  99,51 
Am.  St.  Rep.  17. 

Illinois.  — ■  See  Everett  Piano  Co.  v.  Bent,  60 
111.  App.  372. 

Massachusetts.  —  Boston  Diatite  Co.  v.  Flor- 
ence Mfg.  Co.,  114  Mass.  69,  19  Am.  Rep.  310 
(slander  of  title  to  patent);  Whitehead  v. 
Kitson,  119  Mass.  484  (slander  of  title  to 
patent). 

Missouri.  —  Consumers'  Gas  Co.  v.  Kansas 
City  Gaslight,  etc.,  Co.,  100  Mo.  501,  18  Am. 
St.  Rep.  563 ;  Flint  v.  Hutchinson  Smoke 
Burner  Co..  110  Mo.  492,  33  Am.  St.  Rep.  476 
(slander  of  title  to  patent).  See  also  Thummel 
v.  Holden.  149  Mo.  677. 

New  York.  —  Mauger  v.  Dick,  (N.  Y.  Super. 
Ct.  Spec.  T.)  55  How.  Pr.  (N.  Y.)  132;  Marlin 
Fire  Arms  Co.  v.  Shields.  171  N.  Y.  384,  re- 
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In  denying  injunctions  to  restrain  slander  of  title  some  of  the  courts  declare 
that  in  the  absence  of  statute  there  is  a  lack  of  equitable  jurisdiction  in  the 
premises,  even  where  the  facts  present  a  clear  case  of  slander  of  title  action- 
able at  common  law;1  while  some  other  courts  incline  towards  the  view  that 
the  jurisdiction  may  exist  and  might  properly  be  exercised  in  a  strong  case,2 
but  that  the  question  whether  the  alleged  slander  is  actionable  ought  first  to 
be  determined  in  an  action  at  law.3  The  denial  of  equitable  relief  by  injunc- 
tion is  deemed  peculiarly  appropriate  where  the  facts  of  the  case  involve  no 
breach  of  trust  or  of  contract  by  the  defendant.* 

Requisites  for  Equitable  Interference.  —  The  modern  decisions,  both  in  England 
and  in  the  United  States,  agree  that  in  order  to  obtain  an  injunction  to  restrain 
the  publication  of  statements  disparaging  the  plaintiff's  title  or  the  quality  of 
his  goods,  it  is  necessary  to  show  all  the  elements  of  a  wrong  actionable  at 
common  law.5  Thus,  it  must  be  shown  that  the  statements  were  false  and 
were  made  without  reasonable  or  probable  cause,6  and  have  resulted  in  special 
damage  to  the  plaintiff.' 

VIII.  Jactitation  of  Title.  —  In  Louisiana  slander  of  title,  when  consist- 
ing of  a  claim  of  ownership  of  real  property,  gives  rise  to  a  right  in  the 
possessor  of  the  land  to  institute  a  proceeding  called  an  action  of  jactitation 
of  title.  The  object  of  this  action  is  to  quiet  and  protect  the  plaintiff's  pos- 
session and  to  compel  the  defendant  either  to  disclaim  all  rights  to  the  prop- 
erty or  to  institute  an  action  against  the  plaintiff  to  maintain  the  title  asserted.* 
This  proceeding,  its  nature  and  its  object,  while  not  specifically  regulated  by 
the  codes,9  the  action  having  been  derived  from  the  Spanish  law,10  are 
nevertheless  matters  well  established  in  the  jurisprudence  of  Louisiana.11 

The  Action  Admits  Three  Defenses  :  first,  a  denial  of  the  plaintiff's  possession  ; 
second,  a  denial  of  the  slander;  third,  an  admission  of  the  slander.  In  the 
last  instance,  if  the  defendant  simply  admits  the  slander  without  setting  up  a 


versing  68  N.  Y.  App.  Div.  88  (unjust  and 
malicious  criticism  of  manufactured  article). 
Contra,  Croft  v.  Richardson,  ( Supt.  Ct.  Spec. 
T.)  59  How.  Pr.  (N.  Y.)  356,  disapproved  in 
Kidd  v.  Horry,  28  Fed.  Rep.  776,  and  in  Marlin 
Fire  Arms  Co.  v.  Shields,  171  N.  Y.  394. 

Texas.  —  Cook  v.  Burnley,  45  Tex.  97 
(slander  of  title  to  land). 

Granting  an  injunction  against  slander  of 
title  is  "  the  exercise  of  an  extraordinary 
power  "  which  should  be  resorted  to  only  in  an 
extreme  case.    Cook  v.  Burnley,  45  Tex.  97. 

The  Alleged  Insolvency  of  the  Defendant  will 
not  of  itself  constitute  a  ground  for  equitable 
interference  by  injunction.  Reyes  v.  Middle- 
ton,  36  Fla.  99,  5  1  Am.  St.  Rep.  17. 

1.  See  the  cases  in  the  United  States,  Massa- 
chusetts, and  New  York  courts,  cited  in  the 
foregoing  note. 

2.  Flint  v.  Hutchinson  Smoke  Burner  Co., 
no  Mo.  492,  33  Ain.  St.  Rep.  476;  Cook  v. 
Burnley,  45  Tex.  97. 

3.  The  Existence  of  the  Slander  Should  First  Be 
Determined  by  a  Jury  in  an  action  at  law,  and 
after  a  verdict  for  the  plaintiff  he  can  have  an 
injunction  to  restrain  the  further  publication  of 
that  which  the  jury  has  found  to  be  an  action- 
able slander.  Flint  v.  Hutchinson  Smoke 
Burner  Co.,  no  Mo.  492,  33  Am.  St.  Rep. 
476. 

4.  Reyes  v.  Middleton,  36  Fla.  99,  51  Am. 
St.  Rep.  17;  Boston  Diatite  Co.  v.  Florence  Mfg. 
Co.,  114  Mass.  6g,  19  Am.  Rep.  310;  Mauger  v. 
Dick,  (N.  Y.  Super.  Ct.  Spec.  T.)  55  How.  Pr. 
(N.  Y.)  132. 


5.  White  v.  Mellin,  (1895)  A.  C.  154,  revers- 
ing (1894)  3  Ch.  276;  Halsey  v.  Brotherhood. 
19  Ch.  D.  386,  affirming  15  Ch.  D.  514;  Marlin 
Fire  Arms  Co.  Shields,  171  N.  Y.  384,  re- 
versing 68  N.  Y.  App.  Div.  88. 

6.  Halsey  v.  Brotherhood,  19  Ch.  D.  386,  af- 
firming 15  Ch.  D.  514;  White  v.  Mellin,  (1895) 
A.  C.  154,  reversing  (1894)  3  Ch.  276;  Kelley  v. 
Ypsilanti  Dress-Stay  Mfg.  Co.,  44  Fed.  Rep. 
19;  Everett  Piano  Co.  v.  Bent,  60  111.  App.  372; 
Hovey  v.  Rubber  Tip  Pencil  Co.,  57  N.  Y.  119, 
affirming  33  N.  Y.  Super.  Ct.  522.  See  also 
Burnett  v.  Tak,  45  L.  T.  N.  S.  743  ;  Anderson 
v.  Liebig's  Extract  of  Meat  Co.,  45  L.  T.  N.  S. 
757 :  Celluloid  Mfg.  Co.  v.  Goodyear  Dental 
Vulcanite  Co.,  13  Blatchf.  (U.  S.)  375. 

7.  This  has  been  held  in  recent  cases  both  in 
England  since  the  Judicature  Act,  White  v. 
Mellin,  (1895)  A.  C.  154,  reversing  (1894)  3 
Ch.  276  ;  see  also  Burnett  v.  Tak,  45  L.  T.  N. 
S.  743  ;  and  in  A'czc  York,  Marlin  Fire  Arms 
Co.  v.  Shields,  171  N.  Y.  384,  reversing  68  N. 
Y.  App.  Div.  88. 

8.  Object  of  Action.  —  Livingston  v.  Hecrman, 
9  Mart.  (La.)  668;  Walden  v.  Peters,  2  Rob. 
(La.)  331,  38  Am.  Dec.  213;  Van  Wych  v. 
Gaines,  13  La.  Ann.  235;  Dalton  v.  Wickliffe, 
35  La.  Ann.  356;  McConnell  v.  Ory,  46  La.  Ann. 
567. 

9.  Dalton  v.  Wickliffe,  35  La.  Ann.  356. 

10.  Walden  v.  Peters,  2  Rob.  (La.)  337,  38  Am. 
Dec.  213;  Livingston  v.  Hecrman,  9  Mart. 
(La.)  668  ;  Packwood  v.  Dorsey,  4  La.  Ann.  93  ; 
Rcmick  v.  Lang,  47  La.  Ann.  923. 

11.  Dalton  v.  Wickliffe,  35  La.  Ann.  356. 
085  Volume  XXV. 


Jactitation 


SLANDER  OF  TITLE  OR  PROPERTY. 


of  Title. 


better  title  in  himself,  the  proper  judgment  is  one  ordering  him  to  bring  suit 
within  a  certain  time  and  establish  his  pretensions.  But  if  the  defendant 
accompanies  his  admission  of  the  slander  with  an  assertion  of  his  own  title  to 
the  premises,  the  court  need  not  order  him  to  bring  suit,  but  may  investigate 
and  pass  upon  the  question  of  title,  a  matter  which  otherwise  is  not  in  issue 
in  this  proceeding.  Where  the  defendant  thus  sets  up  title  in  himself,  he 
thereby  converts  the  proceeding  into  a  petitory  action,  in  which  he  must  be 
treated  as  plaintiff,  carrying  the  burden  of  clearly  establishing  his  claim  ; 1  and 
in  sustaining  this  burden  he  must  succeed  or  fail  on  the  strength  of  his  own 
title,  not  on  the  weakness  of  his  adversary's.2 

Whether  Plaintiff  Must  Be  in  Possession.  —  The  question  whether  an  action  of 
jactitation  of  title  can  be  maintained  by  a  plaintiff  who  is  out  of  possession  of 
the  property  appears  not  to  be  definitely  settled.3 

Fixing  Time  for  Defendant  to  Sue  —  Limit  of  Court's  Power.  —  While  judgment  may 
be  rendered  ordering  the  defendant  to  institute,  within  a  certain  period,  a 
suit  to  establish  his  pretensions  to  the  property,  and  this  judgment,  on  the 
failure  of  the  defendant  to  comply  with  it,  will  stand  to  the  plaintiff  as  a  per- 
petual default  of  the  defendant;  yet  the  court  has  no  power  to  fix  a  term 
within  which  the  defendant  must  set  forth  his  title  or  begin  suit,  under  the 
penalty  of  being  forever  after  precluded  from  asserting  his  claims.  The  exer- 
cise of  such  a  power,  while  valid  before  the  repeal  of  the  Spanish  laws  by  the 
Act  of  1828,  would  now  be  in  conflict  with  the  statute  of  limitations  and  the 
law  of  prescription.4 

Disclaimer  by  Defendant.  —  Where  damages  for  the  defendant's  slander  are 
claimed  by  the  plaintiff,  and  the  defendant  disclaims  possession  and  title  to 
the  property,  nothing  remains  to  be  tried  but  the  fact  of  the  slander  of  the 
plaintiff's  title.5  A  dismissal  of  the  suit,  however,  is  not  authorized,  but  the 
plaintiff  has  tne  right  to  try  the  issue  of  slander  and  to  endeavor  to  show 
damages.6 

Default  of  Defendant.  —  Where  there  is  no  answer  to  the  action,  the  plaintiff 


L.  Where  Defendant  Claims  Title  in  Himself.  — 

Land  Trust  v.  Hoffman,  57  Fed.  Rep.  333,  13  U. 
S.  App.  399 ;  Livingston  v.  Heerman,  9  Mart. 
(La.)  656;  Caldwell  v.  Hennen,  5  Rob.  (La.) 
20;  Millaudon  v.  McDonough,  18  La.  102;  Bid- 
well  v.  Cavaroc,  27  La.  Ann.  307  ;  Clarkston  v. 
Vincent,  32  La.  Ann.  613;  Gay  v.  Ellis,  33  La. 
Ann.  249  ;  Dalton  v.  Wickliffe,  35  La.  Ann.  355  ; 
Sully  v.  Spearing,  40  La.  Ann.  558;  McConnell 
v.  Ory,  46  La.  Ann.  564.  See  also  Remick  v. 
Lang,  47  La.  Ann.  914. 

Presumption  —  Burden  of  Proof.  —  In  an  action 
for  slander  of  title  to  certain  batture  property, 
where  the  defendant  claims  title  in  himself  on 
the  ground  that  at  the  time  he  purchased  the  ad- 
joining land  the  batture  did  not  exist  but  was 
formed  thereafter,  the  initial  burden  of  proving 
its  nonexistence  lies  on  the  defendant ;  but,  as 
this  involves  the  proof  of  a  negative,  that  bur- 
den is  discharged  when  he  produces  evidence 
raising  a  strong  presumption  of  the  truth  of  the 
negative,  and  the  burden  is  then  shifted  to  the 
party  holding  the  affirmative  to  destroy  this  by 
countervailing  testimony.  Delachise  v.  Magin- 
nis,  44  La.  Ann.  1043. 

Defendant  in  Possession.  —  The  rule  which  im- 
poses on  the  defendant  the  burden  of  proof 
that  rests  on  the  plaintiff  in  a  petitory  action, 
applies  only  to  the  case  where  the  defendant  is 
out  of  possession.  Where  the  defendant  is  him- 
self in  actual  possession,  the  plaintiff  cannot  so 
Change  his  position  by  the  form  of  action  to 


which  he  resorts,  as  to  escape  the  burden  im- 
posed on  him  by  law  of  establishing  his  title. 
Griffon  v.  Blanc,  12  La.  Ann.  5  ;  Moore  v.  Blanc, 
12  La.  Ann.  7;  De  Pontalba  v.  Blanc,  12  La. 

Ann.  8. 

2.  Bidwell  v.  Cavaroc,  27  La.  Ann.  307;  Gay 
v.  Ellis,  33  La.  Ann.  249 ;  Dalton  v.  Wickliffe, 
35  La.  Ann.  355. 

Where  the  Defendant  Sets  Up  Title  in  Himself 
under  a  Tax  Deed,  the  plaintiff  is  entitled  to 
controvert  its  validity  and  effect.  Land  Trust 
v.  Hoffman,  57  Fed.  Rep.  333,  13  U.  S.  App. 
399;  Remick  v.  Lang,  47  La.  Ann.  914. 

3.  Whether  Plaintiff  Must  Be  in  Possession.  — 
In  Arrowsmith  v.  Durell,  14  La.  Ann.  862,  the 
opinion  of  the  court  was  that  the  action  could 
not  be  maintained  by  a  plaintiff  not  in  posses- 
sion. 

But  in  a  somewhat  earlier  case,  where  both 
the  plaintiff  and  defendant  were  in  possession  of 
parts  of  the  premises,  it  was  held  that  the  fact 
of  possession  by  the  defendant  merely  involved 
the  question  of  burden  of  proof ;  that  is,  that 
although  the  defendant  set  up  title  in  himself, 
the  plaintiff  had  the  burden  of  establishing  his 
own  title.  Griffon  v.  Blanc,  12  La.  Ann.  5,  fol- 
lowed in  Moore  v.  Blanc,  12  La.  Ann.  7,.  and 
De  Pontalba  v.  Blanc,  12  La.  Ann.  8. 

4.  Packwood  v.  Dorsey,  4  La.  Ann.  90. 

5.  Walden  v.  Peters,  2  Rob.  (La.)  331,  38 
Am.  Dec.  213  ;  Hewitt  v.  Seaton,  14  La.  159. 

6.  Hewitt  v.  Seaton,  14  La.  159. 
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cannot  take  a  final  judgment  by  default  without  proving  the  facts  alleged.1 
Effect  of  Petitory  Action  by  Defendant.  —  The  object  of  the  suit  is  attained 
whenever  the  person  accused  of  slandering  the  plaintiff's  title  brings  suit  to 
test  the  title  before  a  competent  court,  and  when  this  is  done  it  seems  that 
the  jactitation  suit  is  barred.2 

IX.  Limitation  of  Actions.  —  Whether  actions  for  slander  of  title  are 
included  in  statutes  of  limitation  applicable  to  actions  for  slanderous  words 
generally,  appears  to  be  undecided.3  But  other  statutes  relating  to  actions 
of  tort  for  slander  have  been  held  to  include  actions  for  slander  of  title.4 

SLANDEROUS  WORDS.  —  See  note  5. 
SLATE  —  See  note  6. 

SLAUGHTER  HOUSE.  (See  also  the  titles  NUISANCES,  vol.  21,  pp.  684, 
685,  686,  693,  697  ;  Police  Power,  vol.  22,  p.  931.)  —  A  slaughter  house  is 
defined  as  a  house  where  beasts  are  slaughtered  for  market.7 


1.  Proctor  v.  Richardson,  11  La.  186. 

2.  Van  Wych  v.  Gaines,  13  La.  Ann.  235, 
holding  also  that  a  party  who  is  sued  in  the 
United  States  court  in  a  petitory  action  cannot 
by  an  action  of  jactitation  compel  his  adversary 
to  come  into  a  state  court  of  concurrent  juris- 
diction to  try  the  question  of  title. 

3.  Whether  Statutes  of  Limitation  Applicable. 
—  Chesbro  v.  Powers,  78  Mich.  '472,  holding 
that  even  assuming  the  statute  to  be  applicable 
to  cases  of  this  character,  the  action  was  brought 
within  the  statutory  period. 

4.  McDonalds.  Green,  176  Mass.  113. 

5.  Slanderous  Words.  (See  also  the  title 
Libel  and  Slander,  vol.  18,  p.  851.)  —  In  Par- 
sons v.  Young,  2  Vt.  436,  it  was  held  that  an 
action  for  written  slander  was  an  action  for 
slanderous  words.  The  court  said:  "The 
expressions  used  in  the  statute  may,  without 
any  violence,  be  made  to  embrace  a  libel  as 
well  as  oral  slander,  as  they  equally  consist  of 
alanderous  words."  See  also  Harris  v.  Law- 
rence, 1  Tyler  (Vt.)  164.  Compare  Hall  v. 
Warner,  not  reported  but  commented  upon  in 
2  Tidd's  Pr.  962  ;  Starkie  on  Slander  557. 


6.  Slate. —  In  Plastic  Fireproof  Constr.  Co.  v. 
San  Francisco,  97  Fed.  Rep.  623,  it  was  said  : 
"  '  Slate  clay  consists  of  alumina  and  silica, 
and,  from  the  absence  of  fluxes,  makes  a  re- 
fractory fire  brick.'  Slate  is  also  made  into 
tablets  for  use  in  schools,  and  wherever  it  is 
convenient  for  writings  and  drawings  intended 
to  be  expunged."    This  was  a  patent  case. 

Slate  —  Slate-rock  —  Schist  —  Shale.  —  See 
Plastic  Slate-Roofing  Joint-Stock  Co.  v. 
Moore,  Holmes  (U.  S.)  168. 

7.  Slaughter  House.  —  Thibaut  v.  Hebert,  45 
La.  Ann.  838,  quoting  Worcest.  Diet.  In  this 
case  it  was  held  that  the  "  business  of 
slaughter  house,"  as  used  in  the  Louisiana 
License  Act  of  1890,  meant  the  business  of 
slaughtering  animals  for  sale,  and  that  it  did 
not  matter  whether  it  was  carried  on  in  a 
house  or  in  a  shed,  on  the  proprietor's  own 
property  or  on  rented  property ;  whether  the 
animals  slaughtered  were  those  of  the  pro- 
prietor or  those  of  others,  and  that  where  the 
slaughtering  was  followed  as  a  business  and 
was  for  public  sale  of  the  animals  slaughtered, 
it  was  subject  to  the  license. 
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Origin. 


1.  DEFINITION. — Slavery  is  the  dominion  of  the  master  over  the  slave ; 
the  entire  subjection  of  one  person  to  the  will  of  another.1 

II.  Origin  —  1.  Roman  Law.  —  Under  the  Roman  law  slavery  might  origi- 
nate in  three  ways :  either  by  birth  —  as  where  the  mother  was  a  slave  —  by 
captivity  in  war,  or  by  voluntary  sale  by  a  freeman  of  himself  into  slavery.2 

2.  Captivity.  —  Personal  slavery  arising  out  of  forcible  captivity  is  coeval 
with  the  earliest  period  of  the  history  of  mankind.  It  is  recognized  by  the 
codes  of  the  most  polished  nations  of  antiquity,  and  sanctioned  by  modern 
Christianity  itself.3 

3.  Sale  of  Himself.  —  It  has  been  held  in  the  United  States  that  a  free  negro 
cannot  sell  himself  into  slavery,  and  such  sale  as  the  origin  or  perpetuation 
of  slavery  was  probably  unknown  or  of  rare  occurrence.4 

4.  Birth.  —  The  chief  means  of  the  perpetuation  of  slavery  in  the  United 
States  was  the  adoption  from  the  civil  law  of  the  rule  partus  seqtiiter  ventrem, 
by  which  the  condition  of  the  child  became  that  of  a  slave  mother.5 

5.  Positive  Law.  —  Whatever  theory  may  be  held  as  to  the  origin  of  slavery 
generally  or  in  the  United  States,  it  is  recognized  that  slavery  was  a  munici- 
pal regulation  and  could  not  exist  without  authority  of  law.  It  was  not 
necessary,  however,  that  such  law  should  be  statutory,  and  while  the  institu- 
tion was  recognized  by  statutory  law,  no  statute  could  be  found  enacting 
that  slavery  should  exist.  Usage  of  great  antiquity  acquired  the  force  of  law 
and  was  the  basis  upon  which  the  legality  of  the  institution  rested.6 

Law  of  Nature  and  of  Nations.  —  While  it  seems  to  be  conceded  by  jurists  of  all 
civilized  countries  that  the  slave  trade  and  slavery  were  contrary  to  the  law  of 
nature,  it  is  well  settled  that  neither  is  prohibited  by  the  law  of  nations;  hence 


1.  Definition.  —  Cleland  v.  Waters,  16  Ga. 
496. 

Usual  Incidents  of  Slavery.  —  Civil  Rights 
Cases,  109  U.  S.  22. 

2.  Origin  under  Roman  Law.  —  Westbrook  v. 
Mitchell,  24  Tex.  560. 

3.  Captivity.  —  The  Le  Louis,  2  Dods.  210. 
Tracing   Title.  —  It   has  been   held  in  the 

United  States  that  the  title  of  a  slaveholder 
was  to  be  traced  back  directly  through  the  slave 
trader  to  the  slave  captor  in  Africa,  and  that 
the  modern  planter  held  the  same  title  to  the 
slave  a's  was  held  by  his  original  captor.  Neal 
v.  Farmer,  9  Ga.  555. 

4.  Sale  of  Himself.  —  Westbrook  v.  Mitchell, 
24  Tex.  560 ;  Westbrook  v.  State,  24  Tex. 
563. 

5.  Birth — United  States.  —  Fanny  v.  Kell, 
2  Cranch  (C.  C.)  412;  Brooks  v.  Nutt,  4 
Cranch  (C.  C.)  470  ;  M'Cutchen  v.  Marshall,  8 
Pet.  (U.  S.)  220;  Fowler  v.  Merrill,  11  How. 
(U.  S.)  375  ;  U.  S.  v.  Sanders,  Hempst.  (U.  S.) 
483. 

Delazvare.  —  Negro  Jones  v.  Wootten,  1  Harr. 
(Del.)  77- 

Kentucky.  —  Sibley  v.  Shannon,  1  Bibb  (Ky.) 
615;  Barrington  v.  Logan,  2  Dana  (Ky.)  432; 
Chancellor  v.  Milton,  1  B.  Mon.  (Ky.)  25; 
Esther  v.  Akin,  3  B.  Mon.  (Ky.)  60;  Jane  v. 
Prater,  2  Met.  (Ky.)  453. 

Louisiana.  —  Gaudet  v.  Gourdain,  3  La.  Ann. 
136. 

Maryland.  —  Bohn  v.  Headley,  7  Har.  &  J. 
(Md.)  257. 

Missouri. —  Lee  v.  Sprague,  14  Mo.  476. 

New  Jersey.  —  Ogden  v.  Price,  9  N.  J.  L.  167. 

New  York.  —  Gelston  v.  Russell,  1 1  Johns. 
(N.  Y.)  415. 

South  Carolina.  —  State  v.  Scott,  1  Bailey  L. 


(S.  Car.)  270;  M'Vaughters  v.  Elder,  2  Brev.  (S. 
Car.)  307. 

Tennessee.  —  Seay  v.  Bacon,  4  Sneed  (Tenn.) 
99,  67  Am.  Dec.  601. 

Texas.  —  Westbrook  v.  Mitchell,  24  Tex. 
560. 

Virginia.  —  Maria  v.  Surbaugh,  2  Rand.  (Va.) 
228;  Crawford  v.  Moses,  10  Leigh  (Va.)  286; 
Henry  v.  Bradford,  1  Rob.  (Va.)  57;  Ellis  v. 
Jenny,  2  Rob.  (Va.)  599. 

See  further  infra,  this  title,  Emancipation  of 
Slaves  — By  Will. 

6.  Positive  Law — United  States.  —  Jones  v. 
Vanzandt,  2  McLean  (U.  S.)  610;  Miller  v. 
McQuerry,  5  McLean  (U.  S.)  469;  Civil  Rights 
Cases,  109  U.  S.  22. 

Louisiana.- — Wainwright  v.  Bridges,  19  La. 
Ann.  234. 

Maryland.  —  Williams  v.  Johnson,  30  Md. 
500,  96  Am.  Dec.  613. 

Massachusetts.  —  Com.  v.  Aves,  18  Pick. 
(Mass.)  209. 

Mississippi.  —  State  v.  Jones,  Walk.  (Miss.) 
83. 

Missouri.  —  Chouteau  v.  Pierre,  9  Mo.  3 ; 
Charlotte  v.  Chouteau,  21  Mo.  590. 

New  York.  —  People  v.  Lemmon,  5  Sandf. 
(N.  Y.)  681,  affirmed  20  N.  Y.  562,  26  Barb. 
(N.  Y.)  270. 

At  Common  Law.  —  Sommersett's  Case,  20 
How.  St.  Tr.  1  ;  Spence  v.  State,  17  Ala.  192; 
Com.  v.  Aves,  18  Pick.  (Mass.)  209;  George  v. 
State,  37  Miss.  316. 

Slavery  and  Villeinage.  —  See  Smith  v.  Brown, 
2  Salk.  666;  Prigg  v.  Com.,  16  Pet.  (U.  S.) 
539 ;  Trotter  v.  Blocker,  6  Port.  (Ala.)  269 ; 
McConnell  v.  Hardeman,  15  Ark.  151  ;  Jones  v. 
Lipscomb,  14  B.  Mon.  (Ky.)  239;  Fable  v. 
Brown,  2  Hill  Eq.  (S.  Car.)  378. 
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Presumption. 


the  slave  trade  was  not  regarded  as  piracy  until  it  was  made  so  by  positive 
enactment.1 

III.  Presumption.  —  In  the  slaveholding  states  every  negro  was  prima 
facie  considered  as  a  slave  and  the  property  of  somebody.  His  color  raised 
a  presumption  of  his  status,  and  in  a  suit  for  freedom  cast  upon  him  the 
burden  of  proving  that  he  was  not  a  slave.2 

Slave  Presumed  to  Be  Negro.  —  Conversely,  it  has  been  held  that  if  the  plaintiff 
was  a  slave,  there  was  a  presumption  that  he  was  a  negro.3 

A  White  Person  or  a  Native  American  Indian,  on  the  other  hand,  was  presumed  to 
be  a  freeman,  and  the  burden  of  proof  lay  upon  him  who  claimed  that  he 
was  a  slave.4 

Mulattoes.  —  Where,  however,  there  was  an  admixture  of  African  and  white 
blood,  it  was  the  province  of  the  jury  to  say  whether  the  plaintiff  was  black 
or  white.     There  was  no  presumption  that  a  mulatto  or  mestizo  was  a 

slave.5 

Percentage  of  African  Blood.  —  There  seems  to  have  been  no  settled  rule  as  to 

what  percentage  of  African  blood  made  one  a  negro.6 


1.  Law  of   Nature   and  of  Nations.  —  The 

Amedie,  i  Act.  240;  The  Fortuna,  1  Dods.  81  ; 
The  Donna  Marianna,  1  Dods.  91  ;  The  Diana, 
1  Dods.  95 ;  The  Le  Louis,  2  Dods.  238 ; 
Madrazo  v.  Willes,  3  B.  &  Aid.  353,  5  E.  C.  L. 
313  ;  Forbes  v.  Cochrane,  2  B.  &  C.  448,  9  E.  C. 
L.  138;  U.  S.  v.  The  Schooner  La  Jeune  Eu- 
genie, 2  Mason  (U.  S.)  409;  The  Antelope,  10 
Wheat.  (U.  S.)  66;  Neal  v.  Farmer,  9  Ga.  55s; 
Com.  v.  Aves,  18  Pick.  (Mass.)  193;  Green- 
wood v.  Curtis,  6  Mass.  358,  4  Am.  Dec.  145. 

For  other  cases  construing  statutes  prohibit- 
ing the  slave  trade,  see  Edward  v.  Trevellick, 
4  El.  &  Bl.  59,  82  E.  C.  L.  59  ;  Reg.  v.  Zulueta, 
1  C.  &  K.  216,  47  E.  C.  L.  216;  The  Newport, 
Swabey  317;  The  Ship  Winwick,  2  Moo.  P.  C. 
19;  Reg.  v.  Casaca,  5  App.  Cas.  548;  Stewart  v. 
Gibson,  7  CI.  &  F.  707  ;  Buron  v.  Denman,  2 
Exch.  167;  The  Merino,  9  Wheat.  (U.  S.)  391; 
U.  S.  v.  The  Ship  Garonne,  n  Pet.  (U.  S.)  73; 
U.  S.  v.  Morris,  14  Pet.  (U.  S.)  464;  U.  S.  v. 
Smith,  4  Day  (Conn.)  121. 

2.  Presumption —  United  States.  —  Bell  v. 
Hogan,  2  Cranch  (C.  C.)  21;  Mandeville  v. 
Cookenderfer,  3  Cranch  (C.  C.)  257  ;  Miller  v 
McQuerry,  5  McLean  (U.  S.)  469. 

Alabama.  —  Field   v.    Walker,    17    Ala.  80 
Becton  v.  Ferguson,  22  Ala.  599. 

Arkansas.  —  Jackson  v.  Bob,  18  Ark.  399 
Gary  v.  Stevenson,  19  Ark.  580. 

Florida.  —  Clark  v.  Gautier,  8  Fla.  362. 

Georgia.  —  Cone  v.  Force,  31  Ga.  328. 

Kentucky.  —  Davis  v.  Curry,  2  Bibb  (Ky.) 
238. 

Louisiana.  —  State  v.  Powell,  6  La.  Ann.  449. 

Maryland.  —  Hall  v.  Mullin,  5  Har.  &  J. 
(Md.)  190;  Burke  v.  Joe,  6  Gill  &  J.  (Md.)  136. 

Mississippi.  —  Coon  ?'.  State,  3  Smed.  &  M. 
(Miss.)  246. 

Missouri.  —  Rennick  v.  Chloe,  7  Mo.  197. 

New  Jersey.  —  Fox  v.  Lambson,  8  N.  J.  L. 
275. 

New  York.  —  Trongott  v.  Byers,  5  Cow.  (N. 
Y.)  480. 

North  Carolina.  —  Gobu  v.  Gobu,  Tayl.  (1  N. 
Car.)  164;  State  v.  Miller,  7  Ired.  L.  (29  N. 
"Car.)  275;  Bookfield  v.  Stanton,  6  Jones  L.  (51 
N.  Car.)  156. 

South  Carolina.  —  State  v.  Brown,  2  Spears 


L.  (S.  Car.)  129;  State  v.  Harden,  2  Spears  L. 
(S.  Car.)  152,  note;  Nelson  v.  Whetmore,  1 
Rich.  L.  (S.  Car.)  318;  Huger  v.  Barnwell,  5 
Rich.  L.  (S.  Car.)  274;  State  v.  Motley,  7 
Rich.  L.  (S.  Car.)  327;  Lyons  v.  Holmes,  19 
S.  Car.  406. 

Texas.  —  Boulware  v.  Hendricks,  23  Tex. 
667. 

3.  Slave  Presumed  to  Be  Negro.  —  McMillan  v. 

School  Committee,  107  N.  Car.  610. 

4.  White  Persons  and  Indians.  —  Daniel  v. 
Guy,  19  Ark.  121  ;  Gatlif  v.  Rose,  8  B.  Mon. 
(Ky.)  632;  Hudgins  v.  Wright,  1  Hen.  &  M. 
(Va.)  134;  Hook  v.  Pagee,  2  Munf.  (Va.)  379; 
Butt  v.  Rachel,  4  Munf.  (Va.)  209. 

Captive  Indians.  —  State  v.  Van  Waggoner,  6 
N.  J.  L.  374 ;  Jenkins  v.  Tom,  1  Wash.  (Va.) 
124;  Coleman  v.  Dick,  1  Wash.  (Va.)  239; 
Shelton  v.  Barbour,  2  Wash.  (Va.)  67  ;  Pallas 
v.  Hill,  2  Hen.  &  M.  (Va.)  149. 

5.  Mulattoes.  —  Scott  v.  Williams,  1  Dev.  L. 
(12  N.  Car.)  376;  Nichols  v.  Bell,  1  Jones  L. 
(46  N.  Car.)  33  ;  Johnson  v.  Boon,  1  Spears  L. 
(S.  Car.)  268. 

Under  the  Georgia  statute,  mulattoes  were 
deemed  prima  facie  slaves.  Amos  v.  State,  34 
Ga.  532. 

6.  Percentage  of  African  Blood.  —  In  Virginia 
and  Kentucky  the  rule  seems  to  have  been  that 
all  persons  of  blood  not  less  than  one-fourth 
African  were  prima  facie  deemed  slaves,  and 
those  less  than  one-fourth  were  prima  facie 
free.  Gentry  v.  McMinnis,  3  Dana  (Ky.)  382; 
State  v.  Davis,  2  Bailey  L.  (S.  Car.)  558 ; 
Gaines  v.  Ann,  17  Tex.  211. 

But  in  Arkansas  it  was  held  that  there  was 
no  presumption  or  freedom  from  the  fact  that 
the  plaintiff  was  less  than  one-fourth  negro. 
Daniel  v.  Guy,  19  Ark.  121. 

In  South  Carolina  it  seems  that  less  than  one- 
eighth  negro  blood  would  not  make  one  a  negro ; 
but  even  then  the  question  was  one  for  the  jury 
to  be  determined  by  inspection  and  the  evidence 
of  reputation  as  to  parentage,  the  rule  being 
that  where  there  was  a  distinct  and  visible  ad- 
mixture of  negro  blood,  the  individual  was 
denominated  a  mulatto  or  person  of  color.  State 
v.  Hayes,  1  Bailey  L.  (S.  Car.)  275;  State  v. 
Davis,  2  Bailey  L.  (S.  Car.)  558. 
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in  the  So-called  Free  states  a  negro  was  presumed  to  be  a  freeman.1 

Presumption  Rebuttable.  —  The  presumption  of  status  created  by  color  was 

rebuttable,  and  might  be  repelled  by  any  evidence  tending  to  show  that  the 

plaintiff  was  free  or  slave  and  the  child  of  a  free  or  a  slave  mother.2 

Peaceable  Possession  of  a  slave  for  more  than  twenty  years  was  held  conclusive 

evidence  of  the  plaintiff's  right  to  recover  him  from  one  who  asserted  an 

adverse  claim.3 

IV.  Rights  and  Disabilities —  1.  In  General.  —  In  the  relation  of  master 
and  slave  as  it  existed  in  the  United  States  the  master  was  entitled  to 
absolute  dominion  and  control  over  the  slave,  and  the  slave  owed  absolute  and 
unconditional  submission  to  the  master.  A  slave  could  invoke  neither  Magna 
Charta  nor  the  common  law.  Every  endeavor  to  extend  to  him  positive  right 
was  regarded  as  an  attempt  to  reconcile  inherent  contradictions.  In  the  very 
nature  of  things  he  was  subject  to  despotism.  Law  as  to  him  was  only  a 
compact  between  his  rulers.  The  master  had  the  right  to  chastise  and  punish 
him  in  order  to  enforce  his  obedience  and  to  compel  him  to  the  performance 
of  his  duties.  If  the  slave  attempted  to  throw  off  the  authority  of  the  master 
and  put  himself  in  a  hostile  attitude  towards  him,  resisting  his  dominion  and 
control  by  physical  force,  the  master  had  the  right  to  employ  such  means,  to 
any  extent,  as  would  be  effectual  to  subdue  him.4 

No  Constitutional  Rights.  —  Slaves  had  no  rights  guaranteed  to  them  by  the 
constitutions  of  the  states,  except  the  right  of  trial  by  petit  jury  upon  charges 
of  felony  and  a  power  granted  in  some  of  the  states  by  the  legislature  to 
compel  their  masters  to  treat  them  humanely.  They  were  not  regarded  as 
citizens  of  the  United  States,  nor  entitled  to  sue  in  their  courts,  nor  to  any 
of  the  privileges  and  immunities  of  a  citizen  in  another  state.5 

2.  Slaves  as  Property  —  a.  In  General.  —  By  the  Laws  of  England  one  man 
could  not  have  an  absolute  property  in  the  person  of  another  man.6  Never- 
theless, in  some  cases,  the  English  courts  recognized  the  plaintiff's  property 
in  his  slaves,  allowing  him  to  maintain  trespass  for  their  seizure,'  and  prop- 
erty in  slaves  was  recognized  when,  upon  the  abolition  of  slavery,  compen- 
sation was  allowed  to  the  slaveholders.8 

In  the  United  states  right  of  property  in  a  slave  was  recognized  not  only  in  the 

In  Nezv  Jersey,  in  more  recent  years,  it  was  6  Jones  L.  (51  N.  Car.)  28;  State  v.  Patrick,  6 

held  that  the  presumption  that  a  colored  person  Jones  L.  (51  N.  Car.)  308. 

was  a  slave  ought  not  to  be  entertained,  since  Virginia.  —  Fulton  v.  Gracey,  15  Gratt.  (Va.) 

there  were  a  great  many  colored  persons  in  that  314. 

state  who  were  not  slaves,  and  since  the  num-  3.  Presumption  from   Possession.  —  Cook  v. 

ber  under  the  operation  of  the  statute  for  the  Wilson,  Litt.  Sel.  Cas.  (Ky.)  438. 

gradual  abolition  of  slavery  was  yearly  becom-  4.  Rights  and  Disabilities.  —  Dave  v.  State, 

ing  greater.    Stoutenborough  v.  Haviland,  15  N.  22  Ala.  33  ;  Oliver  v.  State,  39  Miss.  527;  Ex  p. 

J.  L.  266.  Boylston,  2  Strobh.  L.  (S.  Car.)  41  ;  Jacob  v. 

1.  In  Free  States.  —  U.  S.  v.  The  Bark  Ohio,  State,  3  Humph.  (Tenn.)  493;  Macon  v.  State, 
Newb.  Adm.  410;  Bailey  v.  Cromwell,  4  111.  71  ;  4  Humph.  (Tenn.)  421. 

Kinney  v.  Cook,  4  111.  232;  Hone  v.  Ammons,  5.  No  Constitutional  Rights. —  Dred  Scott  v. 

14  111.  29;  Rodney  v.  Illinois  Cent.  R.  Co.,  19  Sandford,  19  How.  (U.  S.)  394;  Jackson  v.  U. 

HI-  44-  •  S.,  34  Ct.  CI.  441  ;  Bryan  v.  Watson,  20  Ga. 

2.  Presumption  Rebuttable — United  States. —  480;  Jarman  v.  Patterson,  7  T.  B.  Mon.  (Ky.) 
U.  S.  v.  West,  s  Cranch  (C.  C.)  35.  646;  State  v.  Hannah,  10  La.  Ann.  131  ;  Leech 

Arkansas.  —  Daniel  v.   Guy,   19  Ark.    121;  v.  Cooley,  6  Smed.  &  M.  (Miss.)  93;  Heirn  v. 

Gary  v.  Stevenson,  19  Ark.  580.  Bridault,  37   Miss.  209;  George  v.  State,  37 

Dclaivare.  —  Allen  v.  Negro  Sarah,  2  Harr.  Miss.  316;  State  v.  Claiborne,  Meigs  (Tenn.) 

(Del.)  434;  State  v.  Dillahunt,  3  Harr.  (Del.)  331.    But  see  Slaughter-House  Cases,  16  Wall. 

55i.  (U.  S.)  94. 

Georgia.  —  Hunter  v.  Shaffer,  Dudley  (Ga.)  6.  Slaves  as  Property.  —  Smith  v.   Brown,  2 

224.  Salk.  666;  Chamberline  v.  Harvey.  5  Mod.  186, 

Louisiana.  —  State  v.  Powell,  6  La.  Ann.  449  ;  overruling  Butts  v.  Penny,  3  Keb.  785,  2  Lev. 

Morrison  v.  White,  16  La.  Ann.  102.  201.    See  also  Gelly  v.  Cleve,  Hill  5  Wm.  & 

Missouri.  —  Durham    v.    Durham,    26    Mo.  Mary  C.  B. 

507-  7.  Buron  v.  Denman,  2  Exch.  169. 

North  Carolina.  —  Stringer  v.  Burcham,   12  8.  See  Richards  v.  Atty.-Gen.,  6  Moo.  P.  C. 

Ired.  L.  (34  N.  Car.)  41  ;  Jarman  v.  Humphrey,  381. 
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Constitution,  but  by  every  department  of  the  government,  from  its  foun- 
dation to  the  commencement  of  the  war  between  the  states.  The  institution 
was  regarded  as  beyond  all  cavil  entitled  to  the  benefit  of  all  the  provisions 
and  guaranties  for  the  protection  of  any  other  property.1  While  regarded  as 
property,  however,  slaves  were  looked  upon  as  property  of  a  peculiar  kind ; 
sometimes  as  personalty,  sometimes  as  realt)',  but  also  as  persons  and  human 
beings  having  volition,  being  capable  of  committing  crimes,  and  subject  to  the 
protection  of  the  law  and  bound  by  its  requirements.2  The  property  a  man 
had  in  a  slave  was,  moreover,  regarded  as  not  of  the  same  nature  as  his  prop- 
erty in  a  horse;  as  only  a  right  to  his  perpetual  service.3  A  free  negro  could 
not  hold  slaves.4  Nor  could  a  father  hold  his  own  children  as  slaves,  or 
sell  them  as  such.8 

b.  As  Real  Estate.  —  The  English  courts  recognized  the  rule  of  some 
of  the  English  colonies  that  slaves  could  be  devised  as  real  estate;  and  it  was 
held  that,  treating  them  as  real  estate,  the  legislature  became  purchasers 
under  the  Abolition  Act,  but  that  the  money  received  in  compensation  was 
converted  into  personal  estate  and  passed  as  special  legacies.6  In  the  United 
States  slaves  were  made  real  estate  by  statute  in  many  instances  for  the  pur- 
pose of  regulating  descents  and  distributions  ;  but  in  all  other  instances  except 
those  specified  in  the  act  they  were  regarded  as  personal  estate;7  hence, 
replevin  would  lie  for  a  slave,  notwithstanding  such  acts.8 

Personal  Eepresentatives  —  Distributees  —  Legatees.  —  As  a  result  of  such  acts  slaves 
vested  in  the  distributees  or  legatees,  and  not  in  the  administrator  or  executor, 
as  they  did  before  such  acts  were  passed.9  In  some  instances,  however,  slaves 
not  specifically  devised  passed  to  the  executor  as  assets,  while  those  spe- 
cifically devised  passed  immediately  to  the  devisee;10  and  in  some  states  the 
devisees  of  slaves  could  not  sue  for  them  until  the  executor  assented.11 


1.  In  the  United  States. —  Prigg  v.  Com.,  16 
Pet.  (U.  S.)  539;  Dred  Scott  v.  Sandford,  19 
How.  (U.  S.)  393;  Neal  v.  Farmer,  9  Ga.  555; 
Bodine's  Will,  4  Dana  (Ky.)  476;  Corbin  v. 
Marsh,  2  Duv.  (Ky.)  193  ;  Thornton  v.  Demoss, 

5  Smed.  &  M.  (Miss.)  609;  Henderlite  v.  Thur- 
man,  22  Gratt.  (Va.)  466,  12  Am.  Rep.  526. 

2.  Baker  v.  State,  15  Ga.  503;  State  v.  Phil- 
pot,  Dudley  (Ga.)  51;  Bodine's  Will,  4  Dana 
(Ky.)  476;  State  v.  Jones,  Walk.  (Miss.)  83; 
Jones  v.  Allen,  1  Head  (Tenn.)  626;  Callihan  v. 
Johnson,  22  Tex.  596.  But  see  Jarman  v,  Pat- 
terson, 7  T.  B.  Mon.  (Ky.)  646. 

3.  U.  S.  v.  Butler.  1  Cranch  (C.  C.)  373  \ 
State  v.  Philpot,  Dudley  (Ga.)  51. 

4.  Tindal  v.  Hudson,  2  Harr.  (Del.)  442; 
Davis  v.  Evans,  18  Mo.  249. 

5.  Wilson  v.  Waples,  3  Harr.  (Del.)  270. 

6.  As  Real  Estate.  —  Richards  v.  Atty.-Gen., 

6  Moo.  P.  C.  381.  See  also  Stewart  v.  Garnett, 
3  Sim.  398. 

7.  In  the  United  States. — 'Gullett  v.  Lamber- 
ton,  6  Ark.  109;  Baldwin  v.  Johnston,  8  Ark. 
260;  Vail  v.  Bird,  6  La.  Ann.  223;  M'Donald  v. 
Walton,  2  Mo.  48 ;  Walden  v.  Payne,  2  Wash. 
(Va.)  7. 

8.  Gullett  v.  Lamberton,  6  Ark.  109. 

9.  Dixson  v.  Thatcher,  8  Ark.  136:  Saunders 
v.  Wilder,  2  Head  (Tenn.)  577;  Elliott  v. 
Holder,  3  Head  (Tenn.)  698;  Johnson  v.  John- 
son, 2  Heisk.  (Tenn.)  522;  Fulton  v.  Davidson, 
3  Heisk.  (Tenn.)  614. 

In  Kentucky  prior  to  the  Act  of  1800  slaves 
passed  immediately  to  the  executors  and  were 
assets  in  their  hands.  After  that  act  they 
passed  as  lands  immediately   to  the  devisees. 


Floyd  v.  Breckenridge,  4  Bibb  (Ky.)  14;  Irons 
v.  Luckey,  1  A.  K.  Marsh.  (Ky.)  74  ;  Enlaws  v. 
Enlaws,  3  A.  K.  Marsh.  (Ky.)  229;  Justices  v. 
Lee,  1  T.  B.  Mon.  (Ky.)  250  ;  Chinn  v.  Respass, 
1  T.  B.  Mon.  (Ky.)  27  ;  Rogers  v.  Farrar,  6  T. 
B.  Mon.  (Ky.)  424;  Logan  v.  Withers,  3  J.  J. 
Marsh.  (Ky.)  389;  Wells  v.  Bowling,  2  Dana 
(Ky.)  42;  Snead  v.  David,  9  Dana  (Ky.)  350; 
Easley  v.  Easley,  18  B.  Mon.  (Ky.)  86;  Pendle- 
ton v.  Pendleton,  6  Bush  (Ky.)  469. 

Prior  to  the  statute  of  1800  a  person  might 
annex  slaves  by  will  to  real  estate  and  devise 
them  in  fee  tail.  M'Nair  v.  Hawkins,  4  Bibb 
(Ky.)  390. 

The  term  "  heirs  "  was  never  necessary,  in 
Kentucky,  to  pass  the  absolute  title  to  slaves. 
Bailey  v.  Duncan,  4  T.  B.  Mon.  (Ky.)  256 ; 
Benning  v.  Benning,  14  B.  Mon.  (Ky.)  471. 

But  after  the  Act  of  1846  a  surviving  hus- 
band was  entitled  only  to  a  life  estate  in  the 
slaves  of  his  wife,  whether  or  not  there  was 
issue  of  the  marriage.  Brown  v.  Alden,  14  B. 
Mon.  (Ky.)  115. 

.  Likewise  in  an  estate  for  life  any  slaves  be- 
longing to  a  feme  sole  vested  in  her  husband 
absolutely  upon  her  marriage.  Darnall  v. 
Adams,  13  B.  Mon.  (Ky.)  273. 

The  phrase  "  personal  estate,"  in  wills  and 
contracts  in  Kentucky,  included  slaves.  Beaty 
v.  Judy.  1  Dana  (Ky.)  101.  But  see  Clark  v. 
Henry,  9  Mo.  339. 

10.  Prater  v.  Frazier.  1 1  Ark.  250  ;  Chambers 
v.  Davis,  15  B.  Mon.  (Ky.)  522. 

11.  Adie  v.  Cornwell,  3  T.  B.  Mon.  (Ky.) 
282.  But  see  Grimes  v.  Grimes,  2  Bibb  (Ky.) 
594. 
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Executors  and  administrators  might  maintain  detinue  or  trover  for  slaves.1 

Dower.  —  A  widow  was  entitled  for  life  to  one-third  of  the  slaves  of  which 
the  husband  died  possessed,  and  such  dower  interest  was  to  be  assigned  by 
the  heir  or  legatee,  and  not  by  the  administrator.2 

Mortgage.  —  Slaves  might  be  embraced  with  the  land  in  a  mortgage,  and 
were  regarded  thus  as  real  estate.  3 

A  Remainder  could  be  created  in  slaves  by  deed  or  other  writing  to  take  effect 
after  the  determination  of  the  life  estate.4  The  children  born  of  a  slave  dur- 
ing the  lifetime  of  a  tenant  for  life  belonged  to  the  remainderman  or 
reversioner,  and  not  to  the  life  tenant.5 

Recording.  —  A  conveyance  of  slaves  in  Mississippi,  absolute  upon  its  face 
and  free  from  any  trust,  need  not  have  been  recorded.6 

c.  As  PERSONALTY.  —  Regarding  slaves  as  personal  property,  they  were 
liable  to  the  debts  of  their  owner  and  might  be  taken  on  execution  to  satisf)' 
such  debts.7 

d.  Sale,  Gift,  or  Loan  of  Slaves.  —  An  owner  of  a  slave  might  part 
with  his  right  of  property  in  him  by  deed,  by  will,  or  even  in  some  instances  by 
a  parol  contract,  although  in  some  cases  the  assent  of  the  state  was  necessary 
to  perfect  the  transfer  of  title.8  Possession  of  a  slave  waspriwa  facie  evidence 
of  the  possessor's  right  to  sell  him;9  but  in  a  state  where  the  presumption 
was  of  freedom,  affirmative  proof  of  the  right  to  sell  a  negro  was  necessary; 
otherwise  such  contract  of  sale  was  illegal  and  void.10  The  law  of  the  place 
where  the  contract  was  made  governed,  and  not  the  lex  loci  rei  sites.11 

By  Instrument  in  Writing.  —  In  some  of  the  states  title  to  slaves  could  not  be 
conveyed  by  the  mere  delivery  of  a  deed  of  gift  in  writing;  delivery  must 
have  accompanied  the  sale,  or  the  deed  must  have  been  attested,  proved,  and 
recorded.18 


1.  Cox  v.  Robertson,  i  Bibb  (Ky.)  604;  An- 
derson v.  Irvine,  6  B.  Mon.  (Ky.)  232. 

2.  As  Dower.  —  Hill  v.  Mitchell,  5  Ark.  608  ; 
Trigg  v.  Daniel,  2  Bibb  (Ky.)  302;  Ball  v.  Ball, 
3  Munf.  (Va.)  279. 

3.  Could  Be  Mortgaged.  —  Singleton  v. 
Lowndes,  9  S.  Car.  465  ;  Ross  v.  Norvell,  1 
Wash.  (Va.)  14. 

4.  Slaves  as  Remainders.  —  Catterlin  v. 
Hardy,  10  Ala.  511;  Robinson  v.  Schly,  6  Ga. 
527;  Keen  v.  Macey,  3  Bibb  (Ky.)  39;  Banks 
v.  Marksberry,  3  Litt.  (Ky.)  275;  Payne  v. 
Lassiter,  10  Yerg.  (Tenn.)  507  ;  Hallum  v. 
Yourie,  1  Sneed  (Tenn.)  369. 

Void  Remainder.  —  Adams  v.  McMichael,  37 
Ala.  432. 

Went  to  Remainderman  or  Reversioner,  —  Rat- 
cliff  v.  Ratcliff,  12  Smed.  &  M.  (Miss.)  134. 

Feme  Sole  —  Right  of  Husband.  —  Dade  v. 
Alexander,  1  Wash.  (Va.)  30.  See  also  Lytle 
v.  Rowton,  1  A.  K.  Marsh.  (Ky.)  518. 

5.  Alabama.  —  Strong  v.  Brewer,  17  Ala.  706. 
Kentucky.  —  Murphy  v.  Riggs,  1  A.  K.  Marsh. 

(Ky.)  533;  Betty  v.  Moore,  1  Dana  (Ky.)  235; 
Young  v.  Small,  4  B.  Mon.  (Ky.)  221  ;  Adair  v. 
Smith,  5  B.  Mon.  (Ky.)  428;  Johnson  v.  John- 
son, 8  B.  Mon.  (Ky.)  470. 

Maryland.  —  But  see  Scott  v.  Dobson,  1  Har. 
&  M.  (Md.)  160;  Standiford  v.  Amoss,  1  Har. 
&  J.  (Md.)  526. 

North  Carolina.  —  Tims  v.  Potter,  Mart.  ( 1 
N.  Car.)  22  ;  Glasgow  v.  Flowers,  1  Hayw.  (2  N. 
Car.)  233;  Erwin  v.  Kilpatrick,  3  Hawks  (10 
N.  Car.)  456 ;  Covington  v.  Mclntire,  2  Ired. 
Eq.  (37  N.  Car.)  316;  Patterson  v.  High,  8 
Ired.  Eq.  (43  N.  Car.)  52. 

South  Carolina.  —  Tidyman  v.  Rose.  Rich.  Eq. 


Cas.  (S.  Car.)  294;  Ellis  v.  Shell,  4  Desaus.  (S. 
Car.)  611. 

Tennessee.  —  Preston  v.  M'Gaughey,  Cooke 
(Tenn.)  113. 

Virginia.  —  And  see  Tabb  v.  Cabell,  17  Gratt. 
(Va.)  160. 

6.  Thomas  v.  Grand  Gulf  Bank,  9  Smed.  & 
M.  (Miss.)  201. 

7.  As  Personalty.  —  Atwood  v.  Beck,  21  Ala. 
608 ;  Nance  v.  Howard,  1  111.  242 ;  Craig  v. 
Payne,  4  Bibb  (Ky.)  337;  Plumpton  v.  Cook, 
2  A.  K.  Marsh.  (Ky.)  451  ;  Boyce  v.  Nancy,  4 
Dana  (Ky.)  236;  George  v.  Corse,  2  Har.  & 
G.  (Md.)  1  ;  Lewis  v.  Gilmer,  3  Smed.  &  M. 
(Miss.)  560;  Johnson  v.  Morgan,  2  Humph. 
(Tenn.)  115.  But  see  Gait  v.  Carter,  6  Munf. 
(Va.)  245. 

Distress  for  Rent. —  Bull  .v.  Horlbeck,  1  Bay 
(S.  Car.)  301. 

Taxation.  —  State  v.  Charleston,  10  Rich.  L. 
(S.  Car.)  240. 

8.  Sale  of  Slaves.  —  Porter  v.  Blakemore,  2 
Coldw.  (Tenn.)  556. 

Sale  Without  Delivery.  —  State  v.  Fuller,  5 
Ired.  L.  (27  N.  Car.)  26. 

9.  Carlyle  v.  Patterson,  3  Bibb  (Ky.)  93. 

10.  Hone  v.  Amnions,  14  111.  29. 

11.  What  Law  Governed.  —  Greenwood  v.  Cur- 
tis, 6  Mass.  358,  4  Am.  Dec.  145  ;  Dougherty  v. 
Curie,  2  Humph.  (Tenn.)  453. 

12.  By  Instrument  in  Writing.  —  Howard  v. 
Samples,  5  Dana  (Ky.)  306;  Bateman  v.  Bate- 
man,  2  Murph.  (6  N.  Car.)  97;  Brown  v. 
Rrooks.  7  Jones  L.  (52  N.  Car.)  93  ;  West  v. 
Tilghman,  9  Ired.  L.  (31  N.  Car.)  163;  Respass 
v.  Lanier,  8  Ired.  Eq.  (43  N.  Car.)  281  ;  Dooley 
V.  McEwing,  8  Tex.  306. 
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By  Parol.  —  Where,  however,  there  was  no  statute  requiring  such  gift  to  be 
by  specialty,  a  parol  gift  of  a  slave,  accompanied  by  delivery  of  possession, 
transferred  the  legal  title  to  the  donee.1 

Bill  of  Sale.  —  A  complete  transfer  of  title  could  likewise  be  made  by  the 
receipt  of  a  bill  of  sale,  and  the  execution  and  delivery  to  the  vendor  of  the 
purchaser's  note  for  the  purchase  money.3 

A  Purchase  from  an  Executor  Who  Had  No  Authority  to  Sell  not  only  transferred  no 
title,  but  the  purchaser  was  a  wrongdoer  and  not  entitled  to  compensation 
for  the  support  and  raising  of  the  slaves,  or  for  physicians'  bills,  taxes,  etc., 
beyond  the  hire.3 

A  Cestui  Que  Trust  could,  with  the  approbation  and  consent  of  the  trustee, 
transferan  absolute  title  to  the  purchaser  of  a  slave.4 

Where  the  Sale  of  a  Slave  Was  Prohibited,  it  was  held  that  the  sale  of  the  services 
of  such  slave  was  tantamount  to  a  sale  of  the  slave  and  in  contravention  of 
the  statute.5 

The  Power  to  Sell  a  slave  had  to  be  in  writing.6 

Reservation  of  Life  Estate.  —  A  gift  of  a  slave  by  deed  reserving  a  life  estate  in 
the  donor  passed  no  interest  to  the  donee  at  common  law.' 

Gift  Emancipating  Slave.  —  And  a  gift  of  slaves  in  contravention  of  an  act 
against  emancipation  was  void,  whether  the  purpose  of  the  donor  was  or  was 
not  communicated  to  the  donee.* 

Gift  Causa  Mortis.  —  A  parol  gift  of  a  slave  causa  mortis  must  have  been 
accompanied  by  the  transfer  of  possession,  unless  effected  by  a  deed.9 

A  Loan  of  Slaves  was  within  the  statute  of  frauds  and  perjuries,  and  must 


No  Technical  Words  Were  Necessary  in  a  deed 
of  gift  of  slaves.  Cobb  v.  Hines,  Busb.  L.  (44 
N.  Car.)  350. 

Parol  Gift  —  Statute  of  Limitations.  —  Har- 
deson  v.  Hays,  4  Yerg.  (Term.)  507. 

Unrecorded  Bill  of  Sale.  —  Goodwin  v.  Mor- 
gan, 1  Stew.  (Ala.)  278. 

1.  By  Parol  —  Kentucky.  —  Mahan  v.  Jane,  2 
Bibb  (Ky.)  32 ;  Banks  v.  Marksberry,  3  Litt. 
(Ky.)  275  ;  Defour  v.  Bourne,  4  Bibb  (Ky.) 
345- 

Louisiana.  —  Crawford  v.  Puckett,  14  La. 
Ann.  649;  King  v.  Neely,  14  La.  Ann.  160. 

Maryland.  —  Anderson  v.  Hammond,  5  Gill 
(Md.)  461  ;  Chew  v.  Beall,  13  Md.  349;  Nicker- 
son  v.  Nickerson,  28  Md.  327. 

North  Carolina.  —  State  v.  Fuller,  5  Ired.  L. 
(27  N.  Car.)  26. 

Tennessee.  —  Eaves  v.  Gillespie,  1  Swan 
(Tenn.)  128;  Green  v.  Goodall,  1  Coldw. 
(Tenn.)  404. 

Texas. —  Hillard  v.  Frantz,  21  Tex.  192. 

Virginia.  —  Turner  v.  Turner,  4  Call  (Va.) 
234;  Durham  v.  Dunkly,  6  Rand.  (Va.)  135. 

But  see  Gaunt  v.  Brockman,  Hard.  (Ky.) 
339;  Thompson  v.  Caldwell,  3  Litt.  (Ky.)  136; 
Thomas  v.  Hall,  2  Duv.  (Ky.)  233. 

2.  Thomason  v.  Dill,  30  Ala.  444. 

Bill  of  Sale  Unnecessary  as  Between  the  Parties. 
—  Janes  v.  Buzzard,  Hempst.  (U.  S.)  240; 
Ryburn  v.  Pryor,  14  Ark.  505  ;  White  v.  White, 
4  Dev.  &  B.  L.  (20  N.  Car.)  427  ;  Douglas  v. 
Morford,  8  Yerg.  (Tenn.)  373  ,  Williams  v. 
Walton,  8  Yerg.  (Tenn.)  387,  29  Am.  Dec.  122; 
Woods  v.  Burrough,  2  Head  (Tenn.)  202  ;  Davis 
v.  Loftin,  6  Tex.  490 ;  Randolph  v.  Randolph, 
3  Munf.  (Va.)  99. 

Unattested  Bill  of  Sale.  —  Cutlar  v.  Spiller,  2 
Hayw.  (3  N.  Car.)  61. 

As  Against  Creditors.  —  Douglas  v.  Morford, 


8  Yerg.  (Tenn.)  373  ;  Banks  v.  Thomas,  Meigs 
(Tenn.)  28. 
Sheriffs  Bill  of  Sale.  —  Cummings  v.  MacGill, 

2  Murph.  (6  N.  Car.)  357. 

Sale  of  Hired  Slave  —  Possession.  —  Butt  v. 
Caldwell,  4  Bibb  (Ky.)  458.  See  also  Kimbro 
v.  Hamilton,  2  Swan  (Tenn.)  190. 

3.  Wrongful  Purchaser.  —  Gee  v.  Graves,  2 
Head  (Tenn.)  239.  See  Reeves  v.  Edwards,  2 
Jones  L.  (47  N.  Car.)  458. 

4.  Sale  by  Cestui  Que  Trust.  —  Hancock  v.  Ship, 
1  J.  J.  Marsh.  (Ky.)  438. 

5.  Sale  of  Slave's  Services.  —  Sable  v.  Hitch- 
cock, 2  Johns.  Cas.  (N.  Y.)  79;  Link  v. 
Beuner,  3  Cai.  (N.  Y.)  325. 

In  some  instances  where  a  private  voluntary 
sale  of  a  slave  was  void,  he  might  be  sold  at  a 
sheriff's  sale  under  a  fi.  fa.  against  the  estate 
of  his  master.  Caesar  v.  Peabody,  11  Johns.  (N. 
Y.)  68. 

6.  Power  to  Sell.  —  Stevens  7'.  Wellington,  1 
La.  Ann.  72  ;  Stockbridge  v.  West  Stockbridge, 
14  Mass.  257. 

But  one  who  had  merely  a  verbal  authority 
to  sell  could  transfer  title  by  a  sale  and  actual 
delivery.  Osborne  v.  Horner,  1 1  Ired.  L.  (33 
N.  Car.)  35Q. 

7.  Reservation  of  Life  Estate.  —  Hunt  v.  Davis, 

3  Dev.  &  B.  L.  (20  N.  Car.)  42.  Contra,  Alex- 
ander v.  Burnet,  5  Rich.  L.  (S.  Car.)  194. 

8.  Gift  Emancipating  Slave.  —  Belcher  v.  Mc- 
Kelvey,  11  Rich.  Eq.  (S.  Car.)  9. 

9.  Gift  Causa  Mortis.  —  Powell  v.  Leonard,  9 
Fla.  359;  Miller  v.  Anderson,  4  Rich.  Eq.  (S. 
Car.)  1  ;  Porter  v.  Armstrong,  2  Yerg.  (Tenn.) 
74- 

A  parol  gift,  to  take  effect  upon  the  death  of 
the  donor  who  was  not  then  sick,  was  void. 
Barker  v.  Barker.  2  Gratt.  (Va.)  344.  See  also 
the  title  Gifts,  vol.  14,  p.  1052. 
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have  been  evidenced  by  will  or  deed  recorded  to  be  good  against  creditors 
and  purchasers.1 

Gift  to  Wife.  —  The  absolute  gift  of  a  slave  to  the  wife  vested  the  property 
in  the  husband.2 

A  Gift  of  Female  Slaves  and  Their  Increase  did  not  include  children  of  slaves,  born 
before  the  execution  of  the  will  or  deed  of  gift.3 

e.  Warranty  of  Slaves.  —  Upon  the  sale  of  a  slave  the  vendor  might 
give  an  express  warranty  of  soundness  or  of  title,  or  such  warranty  might 
have  been  implied.  An  express  warranty  of  soundness  precluded  the  impli- 
cation of  warranty  or  of  other  representations  on  the  same  paper.4 

f.  Hire  of  Slaves.  —  The  hirer  of  a  slave  was  the  temporary  owner  for 
the  period  of  hiring,  and  in  the  absence  of  a  special  contract  or  of  fraud  the 
hirer  took  all  the  risks  of  owner  for  that  period;  and  if  a  slave  ran  away  or 
died  during  the  period  the  hirer  had  to  bear  the  loss.5 

g.  Title  to  Slaves.  —  Peaceable  and  uninterrupted  adverse  possession 
of  slaves,  usually  for  a  period  of  five  years  or  more,  invested  the  possessor 
with  a  perfect  title.6 

Wilder  v.  Richardson,  Dudley  L.  (S.  Car.) 
323;  Muldrow  v.  Wilmington,  etc.,  R.  Co.,  13 
Rich.  L.  (S.  Car.)  69;  Wiseman  v.  Russey,  7 
Coldw.  (Tenn.)  233;  George  v.  Elliott,  2  Hen. 
&  M.  (Va.)  2. 

Death  of  Slave  During  Term.  —  Dudgeon  v. 
Teass,  9  Mo.  867.  See  also  Bacot  v.  Parnell,  2 
Bailey  L.  (S.  Car.)  424;  and  Muldrow  v.  Wil- 
mington, etc.,  R.  Co.,  13  Rich.  L.  (S.  Car.)  69. 

Escape. —  Gorman  v.  Campbell,  14  Ga.  138; 
Ellett  v.  Bobb,  6  Mo.  323  ;  Perkins  v.  Reeds,  8 
Mo.  33  ;  Perry  v.  Beardslee,  10  Mo.  568  ;  Run- 
yan  v.  Caldwell,  7  Humph.  (Tenn.)  134. 

Medical  Attendance.  —  Hogan  v.  Carr,  6  Ala. 
471;  Meeker  v.  Childress,  Minor  (Ala.)  109; 
Gibson  v.  Andrews,  4  Ala.  66  ;  Haywood  v. 
Long,  5  Ired.  L.  (27  N.  Car.)  438;  Jones  v. 
Allen,  5  Ired.  L.  (27  N.  Car.)  473  ;  Wells 
7'.  Kinnerly,  4  McCord  L.  (S.  Car.)  123  ;  Peake  v. 
Scaife,  11  Rich.  L.  (S.  Car.)  672;  McGee  v. 
Currie,  4  Tex.  217.  See  also  Newell  v.  Newell, 
9  Smed.  &  M.  (Miss.)  57. 

Exposing  Slave  to  Extra  Hazard.  —  Swigert 
v .  Graham,  7  B.  Mon.  (Ky.)  664 ;  Harvey  v. 
Skipwith,  16  Gratt.  (Va.)  393. 

Hiring  of  Freeman  Supposing  Him  to  Be  Slave. 
—  Livingston  v.  Ackeston,  5  Cow.  (N.  Y.)  531  ; 
Livingston  v.  Bain,  10  Wend.  (N.  Y.)  384.  See 
also  Warfield  v.  Davis,  14  B.  Mon.  (Ky.)  33. 

Hiring  by  Executor  —  Interest  on  Hire.  — 
Dilliard  v.  Tomlinson,  1  Munf.  (Va.)  183  ; 
Whitehorn  v.  Hines,  1  Munf.  (Va.)  557.  And 
see  Baird  v.  Bland,  5  Munf.  (Va.)  492. 

6.  Title  to  Slaves  —  United  States.  —  Shelby 
v.  Guy.  11  Wheat.  (U.  S.)  361;  Brent  v.  Chap- 
man, 5  Cranch  (U.  S.)  358. 

Arkansas.  —  Whitfield  v.  Browder,  13  Ark. 
143;  Sadler  v.  Sadler,  16  Ark.  628. 

Kentucky.  —  Worthington  v.  Kennedy,  1  A. 
K.  Marsh.  (Ky.)  164:  Clarke  v.  Baker,  7  J.  J. 
Marsh.  (Ky.)  200;  Moore  v.  Green,  3  B.  Mon. 
(Ky.)  413. 

South  Carolina.  —  Mortimer  v.  Muse,  2  Brev. 
(S.  Car.)  189. 

Tennessee.  —  Kegler  V.  Miles,  Mart.  &  Y. 
(Tenn.)  426. 

Virginia.  —  Newby  v.  Blakey,  ■>,  Hen.  &  M. 
(Va.)  sr. 

Four  Years'  Possession.  —  Lewis  v.  Mrw.  1 
Strobh.  Eq.  (S.  Car.)  180. 
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1.  Loan  of  Slaves.  —  Meaux  v.  Caldwell,  2 
Bibb  (Ky.)  244.  And  see  the  title  Statute  of 
Frauds. 

Parol  Loan  —  Possession  for  Five  Years.  — 

London  v.  Turner,  11  Leigh  (Va.)  419,  distin- 
guishing Beasley  v.  Owen,  3  Hen.  &  M.  (Va.) 
449 ;  Beale  v.  Digges,  6  Gratt.  (Va.)  582. 

2.  Gift  to  Wife.  —  Ferguson  v.  Alcorn,  1  B. 
Mon.  (Ky.)  160;  Byrd  v.  Ward,  4  McCord  L. 
(S.  Car.)  228;  Moore  v.  Dawney,  3  Hen.  &  M. 
(Va.)  127.    But  see  Rich  v.  Mobley,  33  Ga.  85. 

3.  Seibels  v.  Whatley,  2  Hill  Eq.  (S.  Car.) 
60s;  Boyd  v.  Satterwhite,  12  Rich.  Eq.  (S. 
Car.)  487  ;  Patterson  v.  Franklin,  7  Leigh  (Va.) 
590. 

4.  Warranty.  —  Stucky  v.  Clyburn,  Cheves  L. 
(S.  Car.)  186,  34  Am.  Dec.  590.  And  see  the 
title  Implied  Warranties,  vol.  15,  p.  1210. 

Soundness  of  Mind.  —  Stinson  v.  Bowlware,  3 
McCord  L.  (S.  Car.)  251. 

Discharge  by  Habeas  Corpus  —  Warranty  of 
Title,  — Jacob  v.  Pierce,  2  Rawle  (Pa.)  204. 

Sheriffs  Sale  —  No  Warranty  of  Title.  —  Shaw 
v.  Smith,  9  Yerg.  (Tenn.)  97. 

Sale  in  Violation  of  Law  —  Warranty  Void.  — 
James  v.  Herring,  12  Smed.  &  M.  (Miss.)  336. 

For  other  cases  construing  warranties  of  sound- 
ness, see  Cramer  v.  Bradshaw,  10  Johns.  (N. 
Y.)  484;  Roseman  v.  Hughey,  Rice  L.  (S.  Car.) 
437;  Pierce  v.  Cameron,  7  Rich.  L.  (S.  Car.) 
114;  Gadsden  v.  Raysor,  9  Rich.  L.  (S.  Car.) 
276  ;  Welch  v.  Brooks,  10  Rich.  L.  (S.  Car.)  123  : 
Grier  v.  Wallace,  7  S.  Car.  182. 

Implied  Warranty  —  Moral  Qualities.  —  Smith 
Vm  McCall,  1  McCord  L.  (S.  Car.)  220,  10  Am. 
Dec.  666. 

Conviction  of  Offense  Committed  Before  Sale.  — 

Owens  v.  Ford,  Harp.  L.  (S.  Car.)  25. 
Sound     Price     as    Implying    Soundness.  — 

Vaughan  v.  Campbell,  2  Brev.  (S.  Car.)  53 ; 
Furman  v.  Miller,  2  Brev.  (S.  Car.)  127  Contra. 
McKinney  v.  Fort,  10  Tex.  220.  See  also  Ven- 
ning v.  Gantt,  Cheves  L.  (S.  Car.)  87. 

Implied  Warranty  from  Contract  of  Hire.  — 
Colcock  v.  Goode,  3  McCord  L.  (S.  Car.)  513. 

5.  Hire  of  Slaves,  —  Lennard  v.  Roynton,  1 1 
Ga.  109;  Hughes  v.  Todd,  2  Duv.  (Ky.)  188; 
T.everett  v.  Leverett,  2  McCord  Eq.  (S.  Car.) 
84  ;  Bacot  v.  Parnell,  1  B.-uley  L.  (S.  Car.)  424; 
Corley  v.  Cleckley,   Dudley  L.   (S.  Car.)   35 ; 
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h.  Fugitive  Slave  Laws. — The  cases  that  arose  under  these  laws  are 
listed  in  the  notes  below.1 

i.  Stealing  Slaves.  — ■  There  was  a  law  in  many,  if  not  all,  of  the  slave- 
holding  states  making  it  the  duty  of  every  citizen  finding  a  slave  at  large  to 
deliver  him  to  some  officer  for  commitment;  and  one  who  appropriated  a 
slave  so  found  to  his  own  use  was  guilty  of  larceny.2 

j.  Harboring  and  Concealing  Fugitive  Slaves.  —  Under  the  statutes 
of  the  various  slaveholding  states  it  was  made  a  crime  to  harbor  or  conceal  a 
runaway  slave,  thereby  aiding  him  to  escape  from  the  possession  and  service 
of  his  master.3 

3.  Power  to  Contract.  —  As  a  general  proposition  a  slave  could  neither 


Adverse  Possession  —  No  One  Capable  of  Suing. 

—  McDonald  v.  Walton,  i  Mo.  726.  See  gen- 
erally the  title  Adverse  Possession,  vol.  1, 
p.  787. 

Mere  Possession  as  Proof  of  Title.  —  State  v. 
Heddon,  1  N.  J.  L.  377;  Andrews  v.  Beck,  23 
Tex.  455. 

Eecovery  of  Possession.  —  Smart  v.  Clift,  4 
Bibb  (Ky.)  518. 

Presumption  of  Ownership  as  Between  Husband 
and   Wife. —  Martin  v.  Boler,  13  La.  Ann.  369. 

Possession  of  Father  as  Guardian  and  Trustee  of 
Daughter  —  Marriage  of  Latter.  —  Findley  v. 
Patterson,  2  B.  Mon.  (Ky.)  77. 

Recaption.  —  State  v.  Thompson,  2  Overt. 
(Tenn.)  97. 

1.  Escape  from  Slave  State  into  Free  State  — 

I 'mted  Stales.  —  Prigg  v.  Com.,  16  Pet.  (U.S.) 
539;  Jones  v.  Van  Zandt,  5  How.  (U.  S.)  215; 
Strader  v.  Graham,  10  How.  (U.  S.)  82;  Moore 
v.  People,  14  How.  (U.  S.)  13;  Dred  Scott  v. 
Sandford,  19  How.  (U.  S.)  394;  Ableman  v. 
Booth,  21  How.  (U.  S.)  506;  Vaughan  P.Will- 
iams, 3  McLean  (U.  S.)  531  ;  Giltner  v.  Gor- 
ham,  4  McLean  (U.  S.)  402  ;  Norris  v.  New- 
ton, 5  McLean  (U.  S.)  92;  Miller  v,  McQuerry, 
5  McLean  (U.  S.)  92 :  Johnson  v.  Tompkins, 
Baldw.  (U.  S.)  571  ;  Matter  of  Martin,  2  Paine 
(U.  S.)  348. 

Alabama.  ■ —  But  see  Fields  V.  Walker,  23  Ala. 
155- 

California.  —  Matter   of    Perkins,    2  Cal. 

424. 

District  of  Columbia.  —  In  re  Hall,  6  D.  C. 
10. 

Illinois.  —  Willard  v.  People,  5  111.  461. 
Kansas.  —  U.  S.  v.  Weld,  1  Kan.  591. 
Kentucky.  —  Elliott  v.  Gibson,   10   B.  Mon. 
(Ky.)  440. 

Louisiana.- — Landry  v.  Klopman,  13  La.  Ann. 

345- 

Maine.  —  Opinions  of  Justices,  46  Me.  561. 

Massachusetts.  —  Com.  v.  Griffith,  2  Pick. 
(Mass.)  11;  Com.  v.  Aves.  18  Pick.  (Mass.) 
209  :  Sim's  Case,  7  Cush.  (Mass.)  285. 

Neiv  York.  —  Glen  v.  Hodges,  9  Johns.  (N. 
Y.)  67;  Jack  v.  Martin,  14  Wend.  (N.  Y.)  507; 
Henrv  v.  Lowell,  16  Barb.  (N.  Y.)  268;  Matter 
of  Kirk,  1  Edm.  Sel.  Cas.  (N.  Y.)  315. 

Ohio.  —  Ex  p.  Bushnell.  9  Ohio  St.  77. 

Pennsylvania.  —  Respublica  v.  Richards,  2 
Dall.  (Pa.)  228;  Com.  v.  Alberti,  2  Pars.  Eq. 
Cas.  (Pa.)  495. 

Tennessee.  —  Gordon  v.  Farquhar,  Peck 
.(Tenn.)  155;  Collomb  v.  Taylor,  9  Humph. 
(Tenn.)  689  ;  Sidney  v.  White,  1  Sneed  (Tenn.) 
91- 


Federal  Jurisdiction  Exclusive.  —  Thornton's 
Case,  11  111.  332;  Graves  v.  State,  1  Ind.  368; 
Jack  v.  Martin,  14  Wend.  (N.  Y.)  507. 

Dred  Scott  Case.  —  Dred  Scott  v.  Sandford, 
19  How.  (U.  S.)  394. 

Police  Regulations  by  State.  —  Matter  of 
Perkins,  2  Cal.  424 ;  Willard  v.  People,  5  111. 
461  ;  Eells  v.  People,  5  111.  498.  But  see 
Opinions  of  Justices,  46  Me.  561. 

2.  Stealing  Slaves.  —  Randal  v.  State,  4  Smed. 
&  M.  (Miss.)  349;  Coon  v.  State,  13  Smed.  & 
M.  (Miss.)  246;  Thompson  v.  Young,  30  Miss. 
17;  State  v.  Williams,  9  Ired.  L.  (31  N.  Car.) 
140  ;  State  v.  Hall,  Tayl.  (1  N.  Car.)  126  ;  More- 
head  v.  State,  9  Humph.  (Tenn.)  635  ;  Cash  v. 
State,  10  Humph.  (Tenn.)  in.  See  also  Cain 
v.  Kelly,  4  Humph.  (Tenn.)  472. 

Stealing  Slaves  —  Felony.  —  State  v.  Jernigan, 
3  Murph.  (7  N.  Car.)  12;  State  v.  Haney,  2 
Dev.  &  B.  L.  (19  N.  Car.)  390  ;  State  v.  Hardin, 
2  Dev.  &  B.  L.  (19  N.  Car.)  407;  State  v. 
Martin,  12  Ired.  L.  (34  N.  Car.)  157;  State 
v.  Miles,  2  Nott  &  M.  (S.  Car.)  1  ;  State  v. 
Whyte,  2  Nott  &  M.  (S.  Car.)  174;  State  v. 
McCoy,  2  Spears  L.  (S.  Car.)  716;  State  v.  Gos- 
sett,  9  Rich.  L.  (S.  Car.)  428;  State  v.  Clayton, 
11  Rich.  L.  (S.  Car.)  581;  Mercer  v.  Com.,  2 
Va.  Cas.  144.  But  see  Logan  v.  Com.,  2  Gratt. 
(Va.)  571. 

Arresting  Supposed  Slave.  —  Bell  v.  Hogan,  2 

Cranch  (C.  C.)  21. 

Enticing  Away  of  Slave.  —  Mooney  v.  State, 
8  Ala.  328;  Scidmore  v.  Smith,  13  Johns.  (N. 
Y.)  322 ;  Dubois  v.  Allen,  Anth.  N.  P.  (N.  Y.) 
94 ;  Miller  v.  Denman,  8  Yerg.  (Tenn.)  233 ; 
Fowler  v.  Stonum,  6  Tex.  61  ;  Alexander  v. 
State,  12  Tex.  540;  Davenport  v.  Com.,  1  Leigh 
(Va.)  588. 

Fugitive  Slaves  and  State  Law.  —  Com.  v. 

Holloway.  3  S.  &  R.  (Pa.)  4. 

3.  Harboring  and  Concealing  Fugitive  Slaves  — 

Maryland.  —  Northern  Cent.  R.  Co.  v.  Scholl,  16 

Md.  331. 

North  Carolina.  —  State  v.  Hathaway,  3  Dev. 
&  B.  L.  (20  N.  Car.)  125  ;  Thomas  v.  Alexander, 
2  Dev.  &  B.  L.  (19  N.  Car.)  385;  State  v. 
Burk,  4  Jones  L.  (49  N.  Car.)  7 ;  Young  v. 
McDaniel,  5  Jones  L.  (50  N.  Car.)  103. 

Ohio.  —  Birney  v.  State,  8  Ohio  230. 

Pennsylvania.  —  U.  S.  v.  Williams.  5  Pa.  L. 
T.  Rep.  155  ;  Oliver  v.  Kauffman,  5  Pa.  L.  J. 
Rep.  212. 

Tennessee.  —  State  v.  Curtis,  5  Humph. 
(Tenn.)  601. 

Texas.  —  Scott  v.  State,  26  Tex.  116. 

Virginia.  —  House  v.  Com.,  8  Leigh  (Va.) 
75S- 
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contract  nor  be  contracted  with,  and  an  attempted  contract  created  no 
obligation  and  conferred  no  rights  upon  either  of  the  parties.1 

4.  Right  to  Hold  Property.  —  A  slave  might  acquire,  but  could  not  hold, 
property  as  his  own;  and  any  property  acquired  by  him  was,  in  the  eye  of 
the  law,  held  for  his  master.'-4  It  has  been  held  that  slaves  were  not  entitled 
after  emancipation  to  land  and  money  devised  them  as  a  remainder  during 
slavery.3  If  the  slave  was  permitted  by  a  master  to  work  for  himself  and  to 
pay  his  master  wages,  all  that  he  saved  or  made  beyond  such  wages  was  the 
slave's  own  property;  and  if  used  to  purchase  the  freedom  of  a  child,  such 
child  became  free  and  was  not  deemed  the  property  of  the  master;4  and  if  a 
master  knowingly  permitted  his  slave  to  acquire  money  and  to  pay  it  out  to 
a  third  person  in  a  business  transaction,  he  could  not  afterwards  reclaim  it.5 

5.  Power  to  Take  under  Will.  —  Slaves  being  unable  to  hold,  property,  it 
would  seem  to  follow  that  they  would  be  incapable  of  taking  as  devisees  or 
legatees  under  a  will.  And  while  such  incapacity  has  been  held  to  exist  in 
many  cases,  there  are  probably  as  many  other  cases  in  which  a  devise  to  a 
slave  has  been  upheld.    This  is  to  be  accounted  for  partly  by  the  different 


1.  Power  to  Contract  —  United  States.- — 
Hall  v.  U.  S.,  92  U.  S.  27  ;  Woodland  v.  New- 
hall,  31  Fed.  Rep.  438;  Contee  v.  Garner,  2 
Cranch  (C.  C.)  162;  Brown  v.  Wingard,  2 
Cranch  (C.  C.)  300;  Fanny  v.  Kell,  2  Cranch 
(C.  C.)  412. 

Alabama.  —  Bentley  v.  Cleaveland,  22  Ala. 
814;  Evans  v.  Kittrell,  33  Ala.  449;  Martin  v. 
Reed,  37  Ala.  198;  Broadhead  v.  Jones,  39  Ala. 
96. 

Georgia.  —  Bryan  v.  Walton,  14  Ga.  198. 

Kentucky.  —  Beall  v.  Joseph,  Hard.  (Ky.)  56; 
Henry  v.  Nunn,  11  B.  Mon.  (Ky.)  241;  Major 
v.  Winn,  13  B.  Mon.  (Ky.)  250;  Norris  v. 
Patton,  15  B.  Mon.  (Ky.)  575. 

Louisiana.  —  Maillon  v.  Lynch,  15  La.  Ann. 
547- 

Maryland.  —  Hall  v.  Mullin,  5  Har.  &  J. 
(Md.)  190;  Bland  v.  Dowling,  9  Gill  &  J.  (Md.) 
19;  State  v.  Van  Lear,  5  Md.  92. 

Missouri.  —  Redmond  v.  Murray,  30  Mo. 
570. 

New  York.  —  Glenn  v.  Hodges,  9  Johns.  (N. 
Y.)  67  ;  Overseers  of  Poor  v.  Overseers  of  Poor, 
20  Johns.  (N.  Y.)  1  ;  Jackson  v.  Lervey,  5  Cow. 
(N.  Y.)  397- 

South  Carolina.  —  Gist  v.  Toohey,  2  Rich.  L. 
(S.  Car.)  424. 

Tennessee.  —  Jenkins  v.  Brown,  6  Humph. 
(Tenn.)  299;  Bedford  v.  Williams,  5  Coldw. 
(Tenn.)  202. 

Virginia.  —  Stevenson  v.  Singleton,  1  Leigh 
(Va.)  72;  Bailey  v.  Poindexter,  14  Gratt.  (Va.) 
1 32. 

Money    Advanced    to    Purchase    Freedom.  — 

Crease  v.  Parker,  1  Cranch  (C.  C.)  506. 

Liability  of  Master.  —  Tilly  v.  Norris,  4  Ired. 
L.  (26  N.  Car.)  229.  See  also  State  v.  Clemons, 
3  Dev.  L.  (14  N.  Car.)  472;  State  v.  Clarissa, 
5  Ired.  L.  (27  N.  Car.)  221  ;  State  v.  Nat,  13 
Ired.  L.  (35  N.  Car.)  154. 

Permission  of  Master  to  Slave  to  Trade.  — Jar- 
rett  v.  Higbee,  5  T.  B.  Mon.  (Ky.)  550. 

Might  Choose  Freedom.  —  Redding  v.  Long,  4 
Jones  Eq.  (57  N.  Car.)  216.  But  see  contra. 
Bailey  v.  Poindexter,  14  Gratt.  (Va.)  132. 

Might  Contract  as  Agent.  —  Governor  v.  Daily, 
14  Ala.  469;  Stanley  v.  Nelson,  28  Ala.  514; 
Maillon  v.  Lynch,  15  La.  Ann.  547. 


Or  for  His  Freedom.  —  Smith  v.  Parker,  3 
Cranch  (C.  C.)  554;  Creswell  v.  Walker.  37 
Ala.  232;  Gaudet  v.  Gourdain,  3  La.  Ann.  136; 
Virginia  v.  Himel,  10  La.  Ann.  185;  Isaac  v. 
Sliger,  3  Head  (Tenn.)  214.  Contra,  Respub- 
lica  v.  Smith,  4  Yeates  (Pa.)  204;  Stevenson  v. 
Singleton,  1  Leigh  (Va.)  72. 

2.  Right  to  Hold  Property  —  Alabama.  — 
Brandon  v.  Huntsville  Bank,  1  Stew.  (Ala.) 
320,  18  Am.  Dec.  48;  Devaughn  v.  Heath,  37 
Ala.  595- 

Georgia.  —  Woods  v.  Pearce,  68  Ga.  160. 

Kentucky.  —  Graves  v.  Allan,  13  B.  Mon. 
(Ky.)  190;  Taylor  v.  Embry,  16  B.  Mon.  (Ky.) 
340. 

Mississippi.  —  Mitchell  v.  Wells,  37  Miss.  235. 
New  York.  —  Jackson  v.  Lervey,  5  Cow.  (N. 
Y.)  397. 

North  Carolina.  —  Love  v.  Brindle,  7  Jones 
L.  (52  N.  Car.)  561. 

South  Carolina.  —  Fable  v.  Brown,  2  Hill  Eq. 
(S.  Car.)  378;  Carmille  v.  Carmille,  2  McMull. 
L.  (S.  Car.)  454 ;  Bowers  v.  Newman,  2  Mc- 
Mull. L.  (S.  Car.)  472;  Bynum  v.  Bostick,  4 
Desaus.  (S.  Car.)  266;  Craig  v.  Beatty,  11  S. 
Car.  375. 

Tennessee.  —  Embry  v.  Morrison,  1  Tenn.  Ch. 
434. 

Texas.  —  Sanders  v.  Devereux,  25  Tex. 
Supp.  1. 

Virginia.  —  Smith  v.  Betty,  11  Gratt.  (Va.) 
752- 

Salvage  Services.  —  Gourdin  v.  West,  11  Rich. 
L.  ( S.  Car.)  288. 
Holding  Possession  until  After  Emancipation. — 

Bugg      Towner,  41  Ga.  315. 

Land  Grant  for  Military  Services.  —  Jackson  v. 
Lervey,  5  Cow.  (N.  Y.)  397. 

3.  Blakely  v.  Tisdale,  14  Rich.  Eq.  (S.  Car.) 
90.  Contra,  Whedbee  v.  Shannonhouse.  Phil. 
Eq.  (62  N.  Car.)  283. 

4.  Shanklin  v.  Johnson,  9  Ala.  271  ;  Sally  v. 
Beaty,  1  Bay  (S.  Car.)  260 ;  Elias  v.  Smith,  6 
Humph.  (Tenn.)  33. 

5.  Webb  v.  Kelly.  37  Ala.  334  ;  Barker  v. 
Swain,  4  Jones  Eq.  (57  N.  Car.)  220;  Rawles 
v.  State,  15  Tex.  581.  See  also  Buie  v.  Parker, 
63  N.  Car.  131;  Embry  v.  Morrison.  4  Baxt. 
(Tenn.)  186. 
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attitudes  maintained  by  the  different  states  towards  emancipation  and  by  the 
different  attitude  of  the  same  state  at  different  periods  of  its  history.  It  has 
been  held  that  a  devise  of  property  to  a  slave  was  void,  and  that  a  devise  to 
another  for  the  benefit  of  a  slave  conferred  no  rights  upon  the  slave ;  but 
that  the  property  would  pass  in  either  case  to  the  heir-at-law  or  sink  into  the 
residuum.1  On  the  other  hand,  it  has  been  held  that  a  devise  to  a  slave  who 
could  not  take  while  a  slave  was  not  therefore  void,  but  would  vest  as  soon 
as  the  slave  was  emancipated.  A  devise  of  freedom  to  a  slave  was  regarded 
as  a  legacy  of  a  most  favored  kind.  Thus  in  some  states  it  was  very  common 
while  slavery  existed  for  the  owner  to  provide  for  the  liberation  of  his  slaves, 
and  also  to  devise  them  property ;  and  their  right  to  the  property  when  so 
emancipated  was  generally  recognized.2 

When  Sent -Out  of  State  to  Be  Emancipated.  —  In  many  of  the  states  it  was  per- 
missible for  a  testator  to  provide  for  sending  his  slaves  outside  of  the  limits 
of  the  state  to  be  emancipated.  In  such  cases,  while  a  devise  of  freedom  and 
of  property  could  not  take  effect  so  long  as  the  devisee  remained  within  the 
state,  yet  such  devise  was  not  deemed  void  ;  and  if  the  property  was  devised  to 
a  trustee  for  the  benefit  of  the  emancipated  slave,  the  trust  survived  until  the 
latter  could  escape  or  should  be  taken  without  the  limits  of  the  state.3  In 
Maryland  a  devise  of  property  to  an  executor  for  the  benefit  of  slaves  created 
a  trust  for  their  benefit  and  did  not  contravene  the  policy  of  the  laws  in 
regard  to  free  negroes. 

issue  Not  Legitimated.  — ■  In  North  Carolina  persons  born  in  slavery  of  slave 
parents,  and  who  were  not  legitimated  by  the  marriage  of  their  parents  sub- 
sequent to  the  war,  were  nevertheless  allowed  to  inherit  from  their  parents, 
having  the  right  of  illegitimates  between  themselves.4 

Inchoate  Freedom.  —  A  slave  who,  by  some  provision  of  his  master's,  was  to 
become  free  at  a  certain  time  was  regarded  as  having  an  inchoate  right  to 
freedom  and  might  have  owned  and  possessed  property;  and  his  children, 
subsequently  emancipated,  could  take  such  property  by  descent  or  distribution 
from  him.5 

Gift  of  Slaves  to  Slaves.  -  -  While  slaves  might  not  be  held  in  trust  by  an  exec- 
utor for  the  benefit  of  other  slaves,  devisees  under  the  will,  it  was  held  that 

1.  Power  to  Take  under  a  Will.  —  Alabama. — ■  Rep.  755;  Bowers  v.  Newman,  2  McMull.  L. 
Trotter  v.  Blocker,  6  Port.  (Ala.)  269;  Rober-  (S.  Car.)  472.  But  see  Blakely  v.  Tisdale,  14 
son  v.  Roberson,  21  Ala.  273  ;  Jack  v.  Doran,  37  Rich.  Eq.  (S.  Car.)  90. 

Ala.  265.  3.  When  Sent  Out  of  State  to  Be  Emancipated  — 

Georgia.  —  Bennett  v.  Williams,  46  Ga.  399  ;  Alabama.  —  Abercrombie    v.    Abercrombie,  27 

Hargraves  v.  Lott,  67  Ga.  133.  Ala.  489. 

Kentucky.  —  Graves  v.   Allan,    13    B.    Mon.  Georgia.  —  Anderson  v.  Green,  46  Ga.  362. 

(Ky.)  190;  Jones  v.  Lipscomb,  14  B.  Mon.  (Ky.)  Maryland.  —  Brown  v.  Brown,  12  Md.  87. 

239;  Jackson  v.  Collins,  16  B.  Mon.  (Ky.)  214;  Mississippi.  —  Wade  v.  American  Coloniza- 

Taylor  v.  Embry,  16  B.  Mon.  (Ky.)  340.  tion  Soc,  7  Smed.  &  M.  (Miss.)  663,  45  Am. 

Louisiana.  —  Turner  v.  Smith,  12  La.  Ann.  Dec.  324;  Hoover  v.  Brem,  43  Miss.  603. 

417.  North  Carolina.  —  Thomas  v.  Palmer,  1  Jones 

Mississippi.  —  Hinds   v.   Brazealle,   2   How.  Eq.  (54  N.  Car.)  249. 

(Miss.)  837,  32  Am.  Dec.  307;  Weathersby  v.  Tennessee.  —  Young    v.    Cavitt,    7  Heisk. 

Weathersby,  13  Smed.  &  M.  (Miss.)  685.  (Tenn.)  18;  Stothart  v.  Harrison,  3  Tenn.  Ch. 

North  Carolina.  —  Cunningham  v.   Cunning-  635. 

ham,  Conf.  Rep.   (1  N.  Car.)  353;  White  v.  Texas.  —  Purvis   v.    Sherrod,    12   Tex.  140, 

Green,  1  Ired.  Eq.  (36  N.  Car.)  45.  affirmed  34  Tex.  264:  Webster  v.  Corbett,  34 

South     Carolina.  —  Bynum     v.     Bostick,     4  Tex.  263. 

Desaus.  (S.  Car.)   266.    And  see  Roberson  v.  Virginia.  —  Wood  v.    Humphreys,   12  Gratt. 

McCauley,  61  S.  Car.  411.  (Va.)  333. 

Tennessee.  —  Cochreham    v.    Kirkpatrick,    1  4.  Tucker  v.  Tucker,  108  N.  Car.  235,  dis- 

Heisk.  (Tenn.)  327.  tinguishing  Tucker  v.  Bellamy,  98  N.  Car.  31, 

2.  Bodine's  Will,  4  Dana  (Ky.)  476;  Nancy  and  Jones  v.  Hoggard,  108  N.  Car.  178.  See 
v.  Snell,  6  Dana  (Ky.)  148;  Darcus  v.  Crump,  also  Jackson  v.  Lervey,  5  Cow.  (N.  Y.)  397. 

6  B.  Mon.  (Ky.)  365;  Graham  v.  Sam,  7  B.  5.  Inchoate    Freedom. —  Hargroves  v.  Redd, 

Mon.  (Ky.)  403;  Isaac  v.  Graves,  16  B.  Mon.  43  Ga.   143;  Thweatt  v.  Redd,  50  Ga.  181; 

(Ky.)  366;  Monohon  v.  Caroline,  2  Bush  (Ky.)  Chappel's  Succession,  17  La.  Ann.  174;  Jame- 

410;  Miller  v.  Wilson,  (Ky.  1902)  66  S.  W.  son  v.  McCoy,  5  Heisk.  (Tenn.)  108. 
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the  former  might  be  sold  under  a  clause  of  the  will  authorizing  such  sale  for 
the  benefit  of  the  free  negroes,  to  whom  the  sole  beneficial  interest  in  such 
slaves  passed. 1 

After  Emancipation.  —  The  changed  condition  of  the  colored  people  as  a  result 
of  the  civil  war  has  nothing  to  do  with  the  question  as  to  their  capacity  to 
take  under  a  will  made  while  they  were  slaves.  Their  rights,  if  they  have 
any,  must  be  determined  under  the  law  as  it  existed  at  the  time  of  the  death 
of  the  testator.  If  they  were  incapable  on  account  of  race,  color,  or  con- 
dition of  slavery,  then  or  before  that  time  existing,  to  take  under  the  pro- 
vision made  for  them  in  the  will,  they  continue  incapable  after  emancipation. 
It  has  been  held,  therefore,  that  in  considering  the  questions  presented  the 
court  must  place  itself  back  at  the  time  of  the  death  of  the  testator,  and  at 
the  time  his  estate  would  have  been  administered  and  the  trust  in  the  will 
executed  had  no  change  taken  place.3 

6.  Slaves  and  the  Criminal  Law  — a.  Crimes  by  Slaves.  —  One  of  the  inci- 
dents of  slavery  was  the  liability  of  slaves  to  severer  punishment  for  crimes 
than  was  that  of  freemen  committing  the  same  offense.  Where  a  slave  was 
charged  with  having  committed  murder,  the  distinction  between  homicide 
committed  with  malice  and  that  committed  in  a  transport  of  passion  was 
kept  as  steadily  in  view  as  '  in  a  case  where  a  white  man  was  charged  with 
murder;  but  the  same  matters  which  were  deemed  in  law  a  sufficient  provo- 
cation to  free  a  white  man  from  the  guilt  of  murder  did  not  have  the  same 
effect  when  the  victim  was  a  white  man  and  the  offender  a  slave.  Thus, 
among  equals  the  general  rule  was  that  words  were  not,  but  that  blows  were, 
a  sufficient  provocation;  but  it  was  recognized  that  there  might  be  words  of 
reproach  so  aggravating  when  uttered  by  a  slave  as  to  excite  in  a  white  man 
a  temporary  fury  which  negatived  the  charge  of  malice.3  While  in  some 
cases  there  were  special  penal  laws  applicable  to  slaves,  in  other  cases  the 
word  "  man  "  or  "  person  "  in  general  statutes  was  held  to  embrace  slaves  as 
well  as  white  persons.4 

b.  Crimes  Against  Slaves.  —  The  criminal  law  was  equally  as  efficient 
in  protecting  a  slave  as  it  was  in  punishing  him;  for  while  the  master  was 
permitted  to  inflict  corporal  punishment  upon  his  slave,  no  other  person  was 
permitted  to  do  so,3  and  even  the  master  could  be  indicted  in  case  of  cruel  or 

1.  Gift  of  Slaves  to  Slaves.  —  Dunlop  v.  Har-  Whipping  and  Branding. —  State  v.  Peter,  i 
rison,  14  Gratt.  (Va.)  251.  Stew.  (Ala.)  38. 

2.  Condition  After  Emancipation. —  Matthews  v.  Larceny  —  Second  Offense  —  Capital.  —  State  v.  • 
Springer,  2  Abb.  (U.  S.)  283.  Levin,  2  Law  Repos.  (4  N.  Car.)  270;  State 

3.  Slaves  and  the  Criminal  Law.  —  Nancy  v.  v.  Allen,  3  Hawks  (10  N.  Car.)  614;  State  v. 
State,  6  Ala.  483;  Luke  v.  State,  5  Fla.  185  ;  Daniel,  3  Hawks  (10  N.  Car.)  617. 

Murray  v.  State,  9  Fla.  250  ;  State  v.  Jarrott,  1  Acting  by  Orders  of  Master.  —  Sarah  v.  State, 

Ircd.   L.   (23   N.  Car.)    76;  Tom  v.  State,  8  18  Ark.  114. 

Humph.    (Tenn.)    86;    Nelson    v.    State,    10  Trial  After  Emancipation. —  Burt  v.  State,  39 

Humph.   (Tenn.)   518.    But  compare  State  v.  Ala.  617;  George  v.  State,  39  Ala.  675;  Owens 

Caesar,  9  Ired.  L.  (31  N.  Car.)  402.  v.  Com.,  2  Duv.  (Ky.)  349;  Keith  v.  State,  5 

Punishment.  —  State  v.  McCarn,  1 1  Humph.  Coldw.  (Tenn.)  35. 

(Tenn.)  494.  Hiot. —  State  v.  Thackam,  1  Bay  (S.  Car.) 

Correction  by  Master  —  Killing  Master.  —  State  359;  State  v.  Jackson,  1  Spears  L.  (S.  Car.)  13. 

v.  Crank,  2  Bailey  L.  (S.  Car.)  66,  23  Am.  Jury  of  Slave  Owners.  —  State  v.  Jim,  1  Dev. 

Dec.  117;  State  v.  Posey,  4  Strobh.  L.  (S.  Car.)  L.  (12  N.  Car.)  142. 

103.  Master  as  Witness. —  Isham  v.  State,  6  How. 

Acts  Providing  a  Different  Degree  of  Punish-  (Miss.)  35;  State  v.  Charity,  2  Dev.  L.  (13  N. 

ment   for   Slaves    Constitutional.  —  Charles    v.  Car.)  543. 

State,  11  Ark.  390  ;'  Pleasant  v.  State,  13  Ark.  Murder  of  Slave  by  Slave.  —  U.  S.  v.  Patrick, 

360.  2  Cranch  (C.  C.)  66  ;  U.  S.  v.  Tom,  2  Cranch 

4.  Bone  v.  State,  18  Ark.  109;  State  v.  Kitty,  (C.  C.)  114;  Oxford  v.  State,  33  Ala.  416; 
12  La.  Ann.  805;  State  v.  Peter,  8  Jones  L.  (53  Witherby  v.  State,  39  Ala.  702;  State  v.  Dick, 
N.  Car.)  24.  But  compare  State  v.  Tom,  Busb.  4  La.  Ann.  182;  Bumpus  v.  Fisher.  21  Tex.  561. 
L.  (44  N.  Car.)  214.  5,  Crimes  Against  Slaves.  —  U.  S.  v.  Cross,  4 

Homicide  by  Slave  in  Defense  of  Life.  —  State  Cranch  (C.  C.)  603  ;  Gillian  v.  Senter,  9  Ala. 

v.  Will,  1  Dev.  Si  B.  L.  (18  N.  Car.)  121  ;  State  305  :  Com.  t'.  Lee,  3  Met.  (Ky.)  229:  State  v. 

v.  Brodnax,  Phil.  L.  (62  N.  Car.)  41.  Hale,   2  Hawks   (9  N.  Car.)    58a:   State  v. 
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unusual  punishment  inflicted  by  him  upon  his  own  slave.1 

7.  Suits  by  Slaves.  —  It  was  a  general  rule  that  a  slave  could  not  be  a  party 
in  any  civil  action,  either  as  plaintiff  or  defendant,  except  when  he  had  to 
claim  or  prove  his  freedom.2 

8.  Slaves  as  Witnesses.  —  As  a  general  proposition,  negro  testimony  was 
inadmissible  against  a  free  white  person.3 

9.  Marriage  of  Slaves.  —  The  incapacity  of  slaves  to  contract  a  valid 
marriage,  and  kindred  topics,  are  discussed  elsewhere  in  this  work.4 

V.  Police  of  Slaves  — 1,  In  General.  —  While  slavery  existed  in  the 
southern  states,  many  regulations  were  passed  in  the  nature  of  police  restric- 
tions intended  to  keep  the  slaves  in  control  and  to  prevent  their  escape. 
Thus,  it  was  unlawful  for  any  slave  to  be  transported  on  a  railroad  or  steam- 
ship without  permission  from  the  owner,  and  the  rule  of  liability  in  such 
cases  was  enforced  with  great  stringency.5 


David,  4  Jones  L.  (49  N.  Car.)  358;  Nix  v. 
State,  13  Tex.  575;  State  v.  Stephenson,  20 
Tex.  151;  Echols  v.  Dodd,  20  Tex.  190;  Com. 
v.  Howard,  11  Leigh  (Va.)  661. 

1.  Cruelty  by  Master.  ■ —  U.  S.  v.  Brockett,  2 
Cranch  (C.  C.)  441  ;  Craig  v.  Lee,  14  B.  Mon. 
(Ky.)  96;  Kelly  v.  State,  3  Smed.  &  M.  (Miss.) 
5 1 8.  Contra,  State  v.  Mann,  2  Dev.  L.  (13  N. 
Car.)  263  ;  Com.  v.  Turner,  5  Rand.  (Va.)  678  ; 
U.  S.  v.  Lloyd,  4  Cranch  (C.  C.)  470.  But  see 
Com.  v.  Booth,  2  Va.  Cas.  394,  in  which  the 
master's  liability  to  indictment  for  beating  his 
slave  cruelly  and  inhumanly  is  questioned. 

Trespass  by  Master  Against  Stranger.  —  Town- 
send  v.  Jeffries,  24  Ala.  329  ;  State  v.  Wilson, 
Cheves  L.  (S.  Car.)  163;  State  v.  Hill,  2  Spears 
L.  (S.  Car.)  150.  ■ 

Homicide  of  a  Slave.  —  State  v.  Piver,  2 
Hayw.  (3  N.  Car.)  79. 

Assault  with  Intent  to  Murder.  —  State  v. 
Maner,  2  Hill  L.  (S.  Car.)  453. 

Murder  of  Slave  by  White  Man.  —  State  v. 
Jones,  Walk.  (Miss.)  83 ;  Oliver  v.  State,  39 
Miss.  527  ;  State  v.  Scott,  1  Hawks  (8  N.  Car.) 
24;  State  v.  Reed,  2  Hawks  (9  N.  Car.)  454; 
State  v.  Hoover,  4  Dev.  &  B.  L.  (20  N.  Car.) 
365,  34  Am.  Dec.  383 ;  State  v.  Robbins,  3 
Jones  L.  (48  N.  Car.)  252;  State  v.  Cheatwood, 
2  Hill  L.  (S.  Car.)  459;  State  v.  Gaffney,  Rice 
L.  (S.  Car.)  431  ;  Souther  v.  Com.,  7  Gratt. 
(Va.)  673- 

Preventing  Escape.  —  Middleton  v.  Holmes,  3 
Port.  (Ala.)  424;  Morton  v.  Bradley,  30  Ala.  683. 

Master's  Right  to  Compensation.  —  Witsell  v. 
Earnest,  1  Nott  &  M.  (S.  Car.)  182.  But  see 
Laparouse  v.  Rice,  13  La.  Ann.  567. 

2.  Slaves  and  the  Civil  Law. —  Vail  v.  Bird, 
6  La.  Ann.  223  ;  Jamison  v.  Bridgs,  14  La.  Ann. 

31  :   Parker  v.  ,  2   Hayw.   (3  N.  Car.) 

345;  Stenhouse  v.  Bonum,  12  Rich.  L.  (S.  Car.) 
620 ;  Boulware  v.  Hendricks,  23  Tex.  667 ; 
Moore  v.  Minerva,  17  Tex.  20,  cited  in  58  Tex. 
636. 

Freedom  the  Issue  —  Suit  by  Next  Friend.  — 

Doran  v.  Brazelton,  2  Swan  (Tenn.)  149; 
Stephenson  v.  Harrison,  3  Head  (Tenn.)  729. 

Habeas  Corpus.  —  Union  Bank  v.  Benham,  23 
Ala.  142,  distinguishing  Field  -■.  Walker,  17  Ala. 
80;  Ruddle  v.  Ben,  10  Leigh  (Va.)  487.  See 
also  Guilford  v.  Hicks,  36  Ala.  95. 

In  Forma  Pauperis.  —  Catiche  v.  St.  Louis 
County,  1  Mo.  609 ;  Dempsey  v.  Lawrence, 
Gilmer  (Va.)  333. 


Counsel  —  Personal  Safety.  —  Catiche  v.  St. 
Louis  County,  1  Mo.  609 ;  Sarah  v.  Henry,  2 
Hen.  &  M.  (Va.)  19. 

Burden  of  Proof. —  Charlotte  v.  Chouteau,  25 
Mo.  465  ;  Oatfield  v.  Waring,  14  Johns.  (N.  Y.) 
188. 

Specific  Performance  by  Master.  —  Sawney  v. 

Carter,  6  Rand.  (Va.)  173. 

Suit  in  Federal  Courts.  —  Dred  Scott  v.  Sand- 
ford,  19  How.  (U.  S.)  393. 

Right  of  Manumitted  Slave  to  Sue  for  Services. 

—  Matilda  v.  Crenshaw,  4  Yerg.  (Tenn.)  299. 
Execution  of  Trust  for  Emancipation.  —  Tom  v. 

Daily,  4   Ohio   368 ;    Hinklin  v.   Hamilton,  3 
Humph.  (Tenn.)  569. 
Suit  After  Emancipation  for  Wrong  While  Slave. 

—  Russell  i'.  Cantwell,  5  S.  Car.  477. 

3.  Slaves  as  Witnesses.  —  O'Neale  v.  Willis,  2 
Cranch  (C.  C.)  108;  State  v.  Turner,  5  Harr. 
(Del.)  501  ;  Grady  v.  State,  11  Ga.  253;  Winn 
v.  Jones,  6  Leigh  (Va.)  74  ;  De  Lacy  v.  Antoine. 
7  Leigh  (Va.)  438. 

Exception  —  Where  No  Competent  White  Person. 

—  State  v.  Whitaker,  3  Harr.  (Del.)  549;  State 
v.  Cooper,  3  Harr.  (Del.)  575. 

Could  Testify  Against  Each  Other.  —  U.  S.  v. 
Farrell,  5  Cranch  (C.  C.)  311;  Smith  v.  State, 
9  Ala.  990 ;  Elliott  v.  Morgan,  3  Harr.  (Del.) 
317;  Thornton  v.  State,  25  Ga.  301;  State  v. 
Ben,  1  Hawks  (8  N.  Car.)  434.  See  also  Mose 
v.  State,  36  Ala.  211. 

Declarations  —  Res  Gestae.  —  Parris  v.  Jenkins, 
2  Rich.  L.  (S.  Car.)  106. 

Confessions.  —  Seaborn  v.  State,  20  Ala.  1 5  ; 
State  v.  Gilbert,  2  La.  Ann.  244 ;  State  v. 
George,  5  Jones  L.  (50  N.  Car.)  233;  State  v. 
Lawson.  Phil.  L.  (61  N.  Car.)  47. 

4.  Marriage  of  Slaves.  —  See  the  title  Mar- 
riage, vol.  19,  p.  1 1 69  et  seq.  In  addition  to 
the  cases  there  cited,  see  the  following:  Pear- 
son v.  Pearson,  51  Cal.  120;  Thomas  v.  Holtz- 
man,  7  Mackey  (D.  C.)  62;  Botts  v.  Botts, 
(Ky.  1900)  56  S.  W.  Rep.  677;  Butler  v.  Boar- 
man,  1  Har.  &  M.  (Md.)  371  :  Butler  v.  Craig, 
2  Har.  &  M.  (Md.)  214;  Tucker  v.  Bellamy,  98 
N.  Car.  31  ;  Branch  v.  Walker.  102  N.  Car.  35; 
Woodard  v.  Blue,  103  N.  Car.  109:  Tucker  v. 
Tucker,  108  N.  Car.  235  ;  James  v.  Mickey,  26 
S.  Car.  270  ;  Callahan  v.  Callahan.  36  S.  Car. 
454  ;  Lloyd  v.  Rawl,  63  S.  Car.  219. 

5.  Transportation.  —  Delaware.  —  Collins  v. 
Bilderback,  5  Harr.  (Del.)  133  :  Redden  v. 
Spruance,  4  Harr.  (Del.)  217. 
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2.  Importation  of  Slaves  into  State.  - 

prohibiting  tlie  importation  of  slaves  tl 
a  result  of  the  importation.1 

3.  Exportation  of  Slaves  from  State 

prevent  the  settling  of  free  negroes 

Georgia.  —  Brown  v.  South- Western  R.  Co., 
36  Ga.  377. 

Kentucky.  —  Edwards  v.  Vail,  3  J.  J.  Marsh. 
(Ky.)  596;  Church  v.  Chambers,  3  Dana  (Ky.) 
274;  Graham  v.  Strader,  5  B.  Mon.  (Ky.)  177; 
McFarland  v.  McKnight,  6  B.  Mon.  (Ky.)  504. 

Louisiana.  —  Spalding  v.  Taylor,  1  La.  Ann. 
195  ;  Buddy  v.  Steamer  Vanleer,  6  La.  Ann.  34; 
Marciacq  v.  Steamer  H.  M.  Wright,  13  La. 
Ann.  27. 

Maryland.  —  State  v.  Baltimore,  etc.,  Steam 
Co.,  13  Md.  181;  Wilson  v.  State,  21  Md.  1. 

Missouri.  —  Russell  v.  Taylor,  4  Mo.  550; 
Eaton  v.  Vaughan,  9  Mo.  743  ;  Price  v.  Thorn- 
ton, 10  Mo.  135  ;  Withers  v.  Steamboat  El  Paso, 
24  Mo.  204. 

Nezv  Jersey.  —  Gibbons  v.  Morse,  7  N.  J.  L. 
253;  Cutter  v.  Moore,  8  N.  J.  L.  219. 

South  Carolina.  —  Josey  v.  Wilmington,  etc., 
R.  Co.,  11  Rich.  L.  (S.  Car.)  399. 

Tennessee.  —  Western,  etc.,  R.  Co.  v.  Fulton, 
4  Sneed  (Tenn.)  589.  But  see  Duncan  v.  State, 
7  Humph.  (Tenn.)  148. 

Aiding  Slave  to  Escape.  —  Bell  v.  Lakin,  1 
McMull.  L.  (S.  Car.)  364;  Law  v.  Law,  2 
Gratt.  (Va.)  366.  But  see  Miller  v.  Porter,  8 
B.  Mon.  (Ky.)  283  ;  De  Fonclear  v.  Shotten- 
kirk,  3  Johns.  (N.  Y.)  170. 

Forbidden  to  Engage  in  Business.  —  Com.  v. 
Gilbert,  6  J.  J.  Marsh.  (Ky.)  187;  State  v. 
Woodman.  3  Hawks  (10  N.  Car.)  384;  State 
v.  Brown,  1  Winst.  L.  (60  N.  Car.)  54 ;  Ander- 
son v.  State,  20  Tex.  5  ;  Com.  v.  Moore,  2  Va. 
Cas.  155. 

Unlawful    Assembly.  —  Leetch   v.    State,  2 
Head  (Tenn.)  140. 
Orderly  Assemblage  —  Permission  of  Master.  — 

State  v.  Boyce,  10  Ired.  L.  (32  N.  Car.)  536; 
State  v.  Boozer,  5  Strobh.  L.  (S.  Car.)  21  ; 
Jones  v.  Allen,  1  Head  (Tenn.)  626. 

Registry  of  Slaves.  —  Respublica  v.  Betsey,  1 
Dall.  (Pa.)  469;  Respublica  v.  Blackmore,  2 
Yeates  (Pa.)  234;  Respublica  v.  Findlay,  3 
Yeates  (Pa.)  261  ;  Elson  v.  McColloch,  4  Yeates 
(Pa.)  115,  2  Am.  Dec.  400;  Jack  v.  Eales,  3 
Binn.  (Pa.)  101  ;  Com.  v.  Greason,  4  S.  &  R. 
(Pa.)  425;  Stiles  v.  Nelly,  10  S.  &  R.  (Pa.) 
366;  Com.  v.  Barker,  11  S.  &  R.  (Pa.)  360; 
Griffin  v.  Potter,  14  Wend.  (N.  Y.)  209. 

Incendiary  Publications.  —  State  v.  Read,  6 
La.  Ann.  227  ;  State  v.  Worth,  7  Jones  L.  (52 
N.  Car.)  488  ;  Com.  v.  Barrett,  9  Leigh  (Va.) 
66s  ;  Bacon  v.  Com.,  7  Gratt.  (Va.)  602. 

Returning  to  State  with  Slave  After  Manu- 
mission. —  Ponder  v.  Cox,  26  Ga.  485  ;  Shaw  v. 
Brown,  35  Miss.  246 ;  Gray's  Case,  9  Humph. 
(Tenn.)  513- 

Patrols.  —  Macon,  etc.,  R.  Co.  v.  Holt,  8  Ga. 
158;  State  v.  Thompson,  10  La.  Ann.  122;  Tate 
v.  O'Neal.  1  Hawks  (8  N.  Car.)  418;  State  v. 
Hailey.  6  Ired.  L.  (28  N.  Car.)  12. 

Slaves  Could  Not  Bear  Arms.  —  State  v.  Han- 
nibal, 6  Jones  L.  (51  N.  Car.)  57. 

Trading  with  Slaves  —  Alabama.  —  Devaughn 
v.  Heath,  37  Ala.  595- 

11 


-  Certain  of  the  states  passed  statutes 
lereinto,  declaring  such  slaves  free  as 

—  In  furtherance  of  the  attempt  to 
in  the  slave  states,  it  was  provided  in 

Louisiana.- — -State  v.  Lyons,  3  La.  Ann.  154. 

Mississippi. — Jolly  v.  State,  8  Smed.  &  M. 
(Miss.)  145  ;  Murphy  v.  State,  24  Miss.  590. 

North  Carolina.  —  State  v.  Hart,  4  Ired.  L. 
(26  N.  Car.)  246;  State  v.  Honeycutt,  1  Winst. 
L.  (60  N.  Car.)  51.  But  see  State  v.  McNair, 
1  Jones  L.  (46  N.  Car.)  180. 

South  Carolina.  —  State  v.  Dawson,  2  Bay 
(S.  Car.)  360;  State  v.  Thornton,  2  Brev.  (S. 
Car.)  408;  State  v.  Anone,  2  Nott  &  M.  (S. 
Car.)  27  ;  State  v.  Stroud,  2  Nott  &  M.  (S.  Car.) 
34b;  State  z:  Sonnerkalb,  2  Nott  &  M.  (S. 
Car.)  280;  State  v.  Fife,  1  Bailey  L.  (S.  Car.) 

1  ;  State  v.  Schroder,  3  Hill  L.  (S.  Car.)  61  ; 
State  v.  Von  Glon,  1  McMull.  L.  (S.  Car.)  187; 
State  v.  Isaacs,  1  Spears  L.  (S.  Car.)  223  ;  State 
v.  Stroud,  1  Brev.  (S.  Car.)  551  ;  Harrison  1: 
Berkley,  t  Strobh.  L.  (S.  Car.)  525,  47  Am. 
Dec.  578;  State  v.  Chandler,  2  Strobh.  L.  (S. 
Car.)  266;  State  v.  Farr,  12  Rich.  L.  (S.  Car.) 
24. 

Tennessee.  —  Pulse  v.  State,  5  Humph. 
(Tenn.)  108. 

Texas.  —  Allen  v.  State,  14  Tex.  633;  Smith 
v.  State,  24  Tex.  547 ;  Kingston  v.  State,  25 
Tex.  Supp.  166. 

Virginia.  —  Com.  v.  Smith,  1  Gratt.  (Va.) 
553- 

Gambling  with  Slaves.  —  State  v.  Nates,  3 
Hill  L.  (S.  Car.)  200.    Contra,  State  v.  Smith, 

2  Dev.  L.  (13  N.  Car.)  281. 

1.  Importation  of  Slaves  into  State  —  United 
States.  — Lee  v.  Lee,  8  Pet.  (U.  S.)  44;  Rhodes 
7'.  Bell,  2  How.  (U.  S.)  397  ;  U.  S.  v.  Kennedy, 
4  Wash.  (U.  S.)  91. 

Connecticut.  —  Jackson  v.  Bulloch,  12  Conn. 
38. 

Delaware.  —  State  v.  Hargrove,  2  Harr. 
(Del.)  528;  Thoroughgood  v.  Anderson,  5 
Harr.  (Del.)  97;  Taylor  v.  Horsey,  5  Harr. 
(Del.)  131  ;  Anderson  v.  Thoroughgood.  5  Harr. 
(Del.)  199. 

Kentucky.  —  Com.  v.  Griffin,  3  B.  Mon.  (Ky.) 
210. 

Maryland.  —  Harry  -•.  Lyles,  4  Har.  &  M. 
(Md.)  215:  Boisneuf  v.  Lewis,  4  Har.  &  M. 
(Md.)  414;  Fulton  v.  Lewis,  3  Har.  &  J.  (Md.) 
564;  Baptiste  v.  De  Volunbrun,  5  Har.  &  T. 
(Md.)  86;  Pocock  v.  Hendricks.  8  Gill  &  J. 
(Md.)  421  ;  Newton  v.  Turpin,  8  Gill  &  J.  (Md.) 
433.  But  see  Plato  v.  Bainbridge,  4  Har.  &  M. 
(Md.)  416;  De  Kerlegand  v.  Hector.  3  Har.  & 
M.  (Md.)  185. 

Mississippi. —  Mahorner  v.  Hooe,  9  Smed.  & 
M.  (Miss.)  247,  48  Am.  Dec.  706. 

Nezv  York.  — ■  Link  v.  Beuner,  3  Cai.  (N.  Y.) 
325;  Fish  v.  Fisher,  2  Johns  Cas.  (N.  Y.)  8g ; 
Skinner  t.  Fleet.  14  Johns.  (N.  Y.)  263. 

Tennessee.  —  Yerger  v.  Rains,  4  Humph. 
(Tenn.)  259. 

Virginia. —  Murray  v.  M'Carty,  2  Munf.  (Va.) 
393  ;  South  f.  Solomon,  6  Munf.  (Va.)  12; 
Sallust  v.  Ruth.  4  Rand.  (Va.)  67;  George  v. 
Parker,  4  Rand.  (Va.)  650 :  Montgomery  v. 
Fletcher,  6  Rand.  (Va.)  612;  Hunter  v.  Fulcher, 
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Injury  to  Slaves. 


many  of  them  that  a  slave  might  be  manumitted  if  removed  from  and  kept 
out  of  the  state;  but  an  attempt  to  evade  the  law  by  taking  a  slave  to  a  free 
state,  there  manumitting  him,  and  immediately  returning  with  him  to  the 
state  where  he  was  a  slave,  was  not  allowed  to  effect  his  emancipation.1 

VI.  Recovery  for  Injury  to  Slaves.  — ■  Slaves  having  been  regarded  as 
property,  the  owner  was  allowed  to  recover,  usually  in  an  action  of  trespass, 
for  an  injury  inflicted  upon  a  slave  by  another,  such  as  assaulting  or  beating 
hum,3  and  although  such  assault  should  have  occasioned  no  loss  to  the  slave;3 
or  for  aiding  him  to  escape;4  or  for  selling  him  intoxicating  liquors  from  the 
effects  of  which  he  died.5  Under  the  system  of  patrol  an  officer  who,  while 
performing  patrol  duty,  injured  or  killed  a  slave,  was  not  liable  to  the  owner 
for  damages;'*  but  such  officer  must  show  authority  for  his  acts.7 

Carriage  of  Slaves.  —  While  a  high  degree  of  caution  and  diligence  was 
demanded  of  common  carriers  when  transporting  slaves,  they  were  not 
regarded  as  insurers;  but  such  slaves  being  regarded  as  passengers  rather  than 
property,  it  was  necessary  to  show  negligence  on  the  part  of  the  carrier,8  and 
contributory  negligence  on  the  part  of  the  slave  was  a  perfect  defense.9 


i  Leigh  (Va.)  172;  Betty  v.  Horton,  5  Leigh 
(Va.)  615. 

Criminal  Offense.  —  Nelson  v.  People,  33  111. 
390;  Com.  v.  Griffin,  7  J.  J.  Marsh.  (Ky.)  588; 
Com.  v.  Jackson,  2  B.  Mon.  (Ky.)  402. 

Importation  from  Foreign  Country—  Jurisdiction 
of  Federal  Courts.  —  Isabella  v.  Pecot,  2  La. 
Ann.  387. 

1.  Exportation  of  Slaves  from  State—  Alabama. 
—  Prater  v.  Darby,  24  Ala.  496,  overruling 
Trotter  v.  Blocker,  6  Port.  (Ala.)  269 ;  Aber- 
crombie  v.  Abercrombie,  27  Ala.  489. 

Florida.  —  Bryan  v.  Dennis,  4  Fla.  445. 

Georgia.  —  Roser  v.  Marlow,  R.  M.  Charlt. 
(Ga.)  548:  Vance  v.  Crawford,  4  Ga.  446; 
Cooper  v.  Blakey,  10  Ga.  263  ;  Cleland  v. 
Waters,  16  Ga.  496;  Drane  v.  Beall,  21  Ga.  23; 
Sanders  v.  Ward,  25  Ga.  109;  Myrick  v.  Vine- 
burgh,  30  Ga.  161  ;  Green  v.  Anderson,  38  Ga. 
655  ;  Anderson  v.  Green,  46  Ga.  362. 

Mississippi.  —  Hinds  v.  Brazealle,  2  How. 
(Miss.)  837,  32  Am.  Dec.  307;  Ross  v.  Vertner, 
5  How.  (Miss.)  305  ;  Ross  v.  Duncan,  Freem. 
(Miss.)  587;  Berry  v.  Alsop,  45  Miss.  1  ;  Shaw 
v.  Brown,  35  Miss.  246. 

North  Carolina.  —  Cameron  v.  Raleigh,  1 
Ired.  Eq.  (36  N.  Car.)  436;  Thompson  v. 
Newlin,  8  Ired.  Eq.  (43  N.  Car.)  32;  Green 
v.  Lane,  8  Ired.  Eq.  (43  N.  Car.)  70 ;  Gassett  v. 
Weatherly,  5  Jones  Eq.  (58  N.  Car.)  46.  But 
see  Myers  v.  Williams,  5  Jones  Eq.  (58  N.  Car.) 
362. 

South  Carolina.  —  Guillemette  v.  Harper,  4 
Rich.  L.  (S.  Car.)  186;  Frazier  v.  Frazier,  2 
Hill  Eq.  (S.  Car.)  309. 

Tennessee.  —  Gray's  Case,  9  Humph.  (Tenn.) 
513;  Bridgewater  v.  Pride,  r  Sneed  (Tenn.) 
195.  But  see  Nancy  v.  Wright,  9  Humph. 
(Tenn.)  597- 

Texas.  —  Philleo  v.  Holliday,  24  Tex.  38 ; 
Armstrong  v.  Jowell,  24  Tex.  58 ;  Purvis  v. 
f,ierrod,  12  Tex.  140;  Webster  v.  Corbett,  34 
Tex.  264. 

Virginia.  —  Walthall  z:  Robertson,  2  Leigh 
(Va.)  189;  Com.  v,  Ned,  6  Leigh  (Va.)  607. 
But  see  Wilson  v.  Isbell,  5  Call  (Va.)  425; 
Simmerman  v.  Songer,  29  Gratt.  (Va.)  9. 

2.  Recovering  for  Injury  to  Slaves.  —  Smith 
v.  Hancock,  4  Bibb  (Ky.)  222;  Blanchard  v. 


Dixon,  4  La.  Ann.  57;  Locke  v.  Gibbs,  4  Ired. 
L.  (26  N.  Car.)  42;  White  v.  Chambers,  2  Bay 
(S.  Car.)  70;  Carsten  v.  Murray,  Harp.  L.  (S. 
Car.)  113;  Nix  v.  State,  13  Tex.  575. 

3.  Garey  v.  Johnson,  2  Cranch  (C.  C.)  107  ; 
Townsend  v.  Jeffries,  24  Ala.  329;  Caldwell  v. 
Langford,  1  McMull.  L.  (S.  Car.)  275.  Contra. 
Henry  v.  Armstrong,  15  Ark.  162. 

4.  Law  v.  Law,  2  Gratt.  (Va.)  366. 

5.  Skinner  v.  Hughes,  13  Mo.  440. 

6.  Duperrier  v.  Dautrive,  12  La.  Ann.  664. 

7.  Blanchard  v.  Dixon,  4  La.  Ann.  57. 

8.  Carriage  of  Slaves. —  Boyce  v.  Anderson,  2 
Pet.  (U.  S.)  150;  Williams  v.  Taylor,  4  Port. 
(Ala.)  234;  Folse  v.  New  Orleans  Coast,  etc., 
Transp.  Co.,  19  La.  Ann.  199;  Clark  v.  M'Don- 
ald,  4  McCord  L.  (S.  Car.)  223;  Sill  v.  South 
Carolina  R.  Co.,  4  Rich.  L.  (S.  Car.)  154; 
O'Neall  v.  South  Carolina  R.  Co.,  9  Rich.  L. 
( S.  Car.)  465  ;  Scrugg  v.  Davis,  3  Head  (Tenn.) 
G64. 

9.  Richardson  v.  Wilmington,  etc.,  R.  Co.,  8 
Rich.  L.  (S.  Car.)  120. 

Injury  to  Hired  Slave.  —  Georgia.  —  Berry  v. 
Montgomery,  etc.,  R.  Co.,  39  Ga.  554. 

Kentucky.  —  Craig  v.  Lee,  14  B.  Mon.  (Ky.) 
96. 

Maryland.  —  Clagett  v.  Speake,  4  Har.  &  M. 
(Aid.)  162. 

North  Carolina.  —  M'Gowen  v.  Chapen,  2 
•  Murph.  (6  N.  Car.)  61  ;  Copeland  v.  Parker,  3 
Ired.  L.  (25  N.  Car.)  513. 

South  Carolina.  —  Helton  v.  Caston,  2  Bailey 
L.  (S.  Car.)  95:  Richardson  v.  Dingle,  11  Rich. 
L.  (S.  Car.)  405;  White  v.  Smith,  12  Rich.  L. 
(S.  Car.)  595- 

Virginia.  —  Harvey  Skipwith,  16  Gratt. 
(Va.)  393. 

See  also  Adams  v.  Childers,  10  Mo.  778; 
Hilliard  v.  Dortch,  3  Hawks  (10  N.  Car.)  246; 
Tennent  v.  Dendy,  Dudley  L.  (S.  Car.)  83; 
Runyan  v.  Caldwell,  7  Humph.  (Tenn.)  134. 

Right  of  Bailee  of  Slave  to  Recover. —  Tennent 
v.  Dendy,  Dudley  L.  (  S.  Car.)  83;  Harrison  v. 
Lloyd,  9  Rich.  L.  (S.  Car.)  161. 

Liability  of  Hirer  in  Case  of  Death  of  Slave.  — 
Gorman  v.  Campbell,  14  Ga.  138. 

Interference  by  Owner  with  Hired  Slave. — 
Sample  v.  Bell,  Busb.  L.  (44  N.  Car.)  338. 
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SLA  VES  AND  SLA  VER  Y. 


Emancipation  of  Slaves. 


VII.  Liability  for  Acts  of  Slaves.  —  It  was  well-settled  law  in  the  slave 
states  that  the  master  was  not  responsible  for  a  trespass  or  tort  committed  by 
a  slave,  unless  done  in  pursuance  of  his  orders,  or  resulting  from  improper 
conduct  on  his  part,  or  occasioned  by  the  failure  to  exercise  his  legal  authority 
over  him.1 

VIII.  Emancipation  of  Slaves  —  1.  In  General.  —  The  most  prolific  source 
of  litigation  in  connection  with  slavery  was  the  subject  of  emancipation  or 
manumission  and  its  consequences.  While  in  some  of  the  states  an  owner 
always  had  the  power  and  the  right  to  emancipate  his  slaves,  other  states, 
after  having  permitted  such  power  to  be  exercised  at  some  time  in  their  his- 
tory, subsequently  passed  stringent  laws  against  all  emancipation  by  any 
mode  whatever.  The  modes  by  which  it  was  or  was  not  allowable  to  manumit 
slaves  are  briefly  set  forth  in  the  following  paragraphs. 

2.  By  Will.  —  In  the  attempt  to  perpetuate  slavery  and  to  abolish  the  ever 
present  menace  of  the  free  negro,  several  of  the  chief  slaveholding  states 
passed  very  stringent  laws  against  domestic  manumission  of  slaves.  Under 
such  laws  it  was  not  permissible  for  the  testator  to  free  his  slaves,  at  the  same 
time  allowing  them  to  remain  in  the  state.2 


Injury  by  Overseer.  —  Kennedy  v.  Mason.  10 
La.  Ann.  519;  Miller  v.  Stewart,  12  La.  Ann. 
1 70 ;  Greer  v.  Emerson,  1  Overt.  (Tenn.)  13; 
Brady  v.  Price,  19  Tex.  285.  And  see  Garneau 
v,  Herthel,  15  Mo.  191  ;  King  v.  Shanks,  12  B. 
Mon.  (Ky.)  412. 

Death  of  Slave.  —  Gentry  v.  Barnett,  6  T.  B. 
Mon.  (Ky.)  115  ;  Benjamin  v.  Davis,  6  La.  Ann. 
472 ;  Thompson  v.  Young,  30  Miss.  1 7  ;  Ivy  v. 
Wilson,  Cheves  L.  (S.  Car.)  74;  Polk  v. 
Fancher,  1  Head  (Tenn.)  336;  Hedgepeth  v. 
Robertson,  18  Tex.  858. 

Killing  Slave  When  Committing  Crime  —  Lia- 
bility to  Master.  —  Bibb  v.  Hebert,  3  La.  Ann. 
132;  Carmouehe  v.  Bouis,  6  La.  Ann.  95,  54 
Am.  Dec.  558  ;  Richardson  v.  Dukes,  4  McCord 
L.  (S.  Car.)  156.  See  also  Gray  v.  Combs,  7 
J.  J.  Marsh.  (Ky.)  48s,  23  Am.  Dec.  431. 

Slave  Killed  by  Slave.  —  Wright  v.  Weatherly, 
7  Yerg.  (Tenn.)  367. 

Death  of  Trespassing  Slave.  —  Dowty  v.  Tem- 
pleton,  9  La.  Ann.  549.  See  also  McDaniel  v. 
Emanuel,  2  Rich.  L.  (S.  Car.)  455. 

Remuneration  for  Slave  Executed.  —  Jack  v. 
State,  26  Tex.  1. 

Doctrine  of  Coservants  Not  Applicable.  — 
Boyce  v.  Anderson,  2  Pet.  (U.  S.)  150.  But 
see  O'Neall  v.  South  Carolina  R.  Co.,  9  Rich. 
L.  (S.  Car.)  465. 

1.  Liability  for  Acts  of  Slaves  —  Alabama  — 
Cawthorn  v.  Deas,  2  Port.  (Ala.)  276  ;  Lindsay 
v.  Griffin,  22  Ala.  629 ;  Bell  v.  Troy,  35  Ala. 
184. 

Arkansas.  —  McConnell  v.  Hardeman,  15  Ark. 
'Si- 

Mississippi.  —  Newell  v.  Cowan,  30  Miss. 
492. 

Missouri.  —  Jennings  v.  Kavanaugh,  5  Mo. 
26  ;  Stratton  v.  Harriman,  24  Mo.  324. 

North  Carolina.  —  Parham  v.  Blackwelder,  8 
[red.  L.  (30  N.  Car.)  446. 

South  Carolina.  —  Wingis  v.  Smith,  3  Mc- 
Cord L.  (S.  Car.)  400;  Brown  v.  Griffin,  13 
Rich.  L.  (S.  Car.)  37. 

Tennessee.  —  Sweat  v.  Rogers,  6  Heisk. 
(Tenn.)  117. 

1  exas. —  Ingram  v.  Linn,  4  Tex.  266;  In- 
gram v,  Atkinson.  4  Tex.  270. 


Virginia.  —  Harris  v.  Nicholas,  5  Munf.  (Va.) 
483. 

Acts  Done  in  Course  of  Employment.  —  Pinks- 
ton  v.  Greene,  9  Ala.  19;  Hubbard  v.  State,  10 
Ark.  378;  Leggett  v.  Simmons,  7  Smed.  &  M. 
(Miss.)  348;  Priester  v.  Augley,  5  Rich.  L.  (S. 
Car.)  44. 

Penalties  Imposed  by  Law.  —  Graham  v. 
Roark,  23  Ark.  19  ;  Leigh  v.  Meurice,  6  La.  Ann. 
476;  Garrett  v.  Freeman,  5  Jones  L.  (so  N. 
Car.)  78. 

Property  Stolen.  —  Dowell  v.  Boyd,  3  Smed. 
&  M.  (Miss.)  592. 

Abandonment  to  Person  Injured.  —  Hynson  v. 
Meuillon,  2  La.  Ann.  798;  Arnoult  v.  Des- 
chapelles,  4  La.  Ann.  42;  Palmes  v.  Kendig,  15 
La.  Ann.  264. 

Costs  of  Prosecution.  —  State  v.  Levi,  Busb.  L. 
(44  N.  Car.)  6. 

2.  Emancipation  by  Will  —  Alabama.  —  Trot- 
ter v.  Blocker,  6  Port.  (Ala.)  269;  Carroll  v. 
Brumby,  13  Ala.  102;  Welch  v.  Welch,  14  Ala. 
76;  Roberson  v.  Roberson,  21  Ala.  273;  Jack  v. 
Doran,  37  Ala.  265.  But  see  Prater  v.  Darby, 
24  Ala.  496.    See  also  Pool  v.  Pool,  35  Ala.  12. 

Georgia.  —  Spencer  v.  Negro  Amy,  R.  M. 
Charlt.  (Ga.)  178;  Spalding  v.  Grigg,  4  Ga.  90; 
Robinson  v.  King,  6  Ga.  539  ;  Knight  v.  Harde- 
man, 17  Ga.  253  ;  Harden  v.  Mangham,  18  Ga. 
563;  Pinckard  v.  McCoy,  22  Ga.  28;  Bivins  v. 
Crawford,  26  Ga.  225  ;  Curry  v.  Curry,  30  Ga. 
253;  Ellis  v.  Rachels,  42  Ga.  179;  Bennett  v. 
■  Williams,  46  Ga.  399. 

North  Carolina.  —  Anonymous,  2  Hayw.  (3 
N.  Car.)  303  ;  Wright  v.  Lowe,  2  Murph.  (6  N. 
Car.)  354 ;  Huckaby  v.  Jones,  2  Hawks  (g  N. 
Car.)  120;  Turner  v.  Whitted,  2  Hawks  (9 
N.  Car.)  613;  Pride  v.  Pulliam,  4  Hawks  (11  N. 
Car.)  49;  Redmond  v.  Coffin,  2  Dev.  Eq.  (17  N. 
Car.)  437 ;  Sorrey  v.  Bright.  1  Dev.  &  B.  Eq. 
(21  N.  Car.)  113,  28  Am.  Dec.  584;  White  v. 
Green,  1  Ired.  Eq.  (36  N.  Car.)  45  ;  Foscue  v. 
Foscue,  2  Ired.  Eq.  (37  N.  Car.)  321  ;  Thomp- 
son v.  Newlin.  3  Ired.  Eq.  (38  N.  Car.)  338, 
42  Am.  Dec.  169;  Lea  v.  Brown,  3  Jones  Eq.  (56 
N.  Car.)  141;  Dunlap  v.  Ingram,  4  Jones  Eq. 
(57  N.  Car.)  178;  Mordecai  v.  Boylan.  6  Jones 
Eq.  (so  N.  Car.)  365.  But  see  Feimster  v. 
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By  Contract. 


Other  states  allowed  manumission  of  slaves  by  will  in  writing  or  by  deed 
duly  executed.1 

3.  By  Contract.  —  In  some  states  a  master  might  manumit  his  slaves  by  a 
deed  of  emancipation  to  take  place  presently  or  at  his  death.  In  the  latter 
case  such  slaves  were  regarded  as  vested  with  a  present  right  to  freedom,  with 
a  reservation  in  the  grantor  of  their  personal  services  during  his  life.8 


Tucker,  5  Jones  Eq.  (58  N.  Car.)  69;  Harrison 
v.  Everett,  5  Jones  Eq.  (58  N.  Car.)  163; 
Bryan  v.  Wadsworth,  1  Dev.  &  B.  L.  (18  N. 
Car.)  384;  Reeves  v.  Long,  5  Jones  Eq.  (58  N. 
Car.)  355  ;  Allen  v.  Allen,  Busb.  L.  (44  N.  Car.) 
60. 

South  Carolina.  —  State  v.  Singletary,  Dudley 
L.  (S.  Car.)  220;  Vose  v.  Hannahan,  10  Rich. 
L.  (S.  Car.)  469  ;  Bynum  v.  Bostick,  4  Desaus. 
(S.  Car.)  266;  Dougherty  v.  Dougherty,  2 
Strobh.  Eq.  (S.  Car.)  63  ;  Lanham  v.  Meacham, 
4  Strobh.  Eq.  (S.  Car.)  203;  Craig  v.  Beatty,  11 
S.  Car.  375.  But  see  Rice  v.  Spear,  Harp.  L. 
( S.  Car.)  20. 

Texas.  —  Hunt  v.  White,  24  Tex.  643. 

Will  with  Manumission  Clause  Not  Void  in  Toto. 

—  Webb  v.  Fleming,  30  Ga.  808,  76  Am.  Dec. 
675  ;  Cobb  v.  Battle,  34  Ga.  459 ;  Caruthers  v. 
Corbin,  38  Ga.  75  ;  Cheairs  v.  Smith,  37  Miss. 
646;  Washington  v.  Blount,  8  Ired.  Eq.,(43  N. 
Car.)  253;  Ford  v.  Porter,  11  Rich.  Eq.  (S. 
Car.)  238, 

Rights  of  Legatees  Before  Passage  of  Act.  — 

Hunter  v.  Green,  22  Ala.  329. 

1.  Rule  in  Other  States  —  United  States. — 
Kitty  v.  McPherson,  4  Cranch  (C.  C.)  172; 
Le  Grand  v.  Darnall,  2  Pet.  (U.  S.)  664 ;  Fen- 
wick  v.  Chapman,  9  Pet.  (U.  S.)  461  ;  Williams 
v.  Ash,  1  How.  (U.  S.)  1. 

Kentucky  —  Manumission  by  Will  or  Deed. 

—  Donaldson  v.  Jude,  2  Bibb  (Ky.)  57;  Tal- 
bot v.  David,  2  A.  K.  Marsh.  (Ky.)  608;  Fanny 
v.  Dejarnet,  2  J.  J.  Marsh.  (Ky.)  230  ;  Black  v. 
Meaux,  4  Dana  (Ky.)  188;  Graham  v.  Sam,  7 
B.  Mon.  (Ky.)  406  ;  Mullins  v.  Wall,  8  B.  Mon. 
(Ky.)  445  ;  Johnson  v.  Johnson,  8  B.  Mon.  (Ky.) 
470;  Major  v.  Winn,  13  B.  Mon.  (Ky.)  250; 
Anderson  v.  Crawford,  15  B.  Mon.  (Ky.)  328; 
Smith  v.  Adam,  18  B.  Mon.  (Ky.)  685;  Neely 
v.  Merritt,  9  Bush  (Ky.)  346;  John  v.  Moreman, 
8  B.  Mon.  (Ky.)  101  ;  Hart  v.  Fanny  Ann,  6  T. 
B.  Mon.  (Ky.)  50.  See  also  Jackson  v.  Collins, 
16  B.  Mon.  (Ky.)  214. 

Maryland.  —  Peters  v.  Van  Lear,  4  Gill  (Md.) 
249;  Cornish  v.  Willson,  6  Gill  (Md.)  300; 
Spencer  v.  Dennis,  8  Gill  (Md.)  314;  Brown  v. 
Brown,  12  Md.  87. 

Mississippi.  —  Sam  v.  Fore,  12  Smed.  &  M. 
(Miss.)  413;  Weathersby  v.  Weathersby,  13 
Smed.  &  M.  (Miss.)  685  ;  Cowan  v.  Stamps,  46 
Miss.  435.  But  see  Garnett  v.  Cowles,  39  Miss. 
60. 

Missouri.  —  Schropshire  v.  Loudon,  23  Mo. 
393- 

New  Jersey.  —  State  v.  Anderson,  1  N.  J.  L. 
41;  State  v.  Pitney,  1  N.  J.  L.  192;  State  v. 
Frees,  1  N.  J.  L.  299  ;  State  v.  Emmons,  2  N.  J. 
L.  6. 

New  York.  —  Matter  of  Mickel,  14  Johns. 
(N.  Y.)  324. 

Tennessee.  —  Fisher  v.  Dabbs,  6  Yerg. 
(Tenn.)  119;  Harris  v.  Clarissa,  6  Yerg.  (Tenn.) 
227;  Jacob  v.  Sharp,  Meigs  (Tenn.)  114;  Hart- 


sell  v.  George,  3  Humph.  (Tenn.)  255  ;  Hinklin 
v.  Hamilton,  3  Humph.  (Tenn.)  569 ;  Reuben 
v.  Parrish,  6  Humph.  (Tenn.)  122;  Lewis  v. 
Simonton,  8  Humph.  (Tenn.)  185  ;  Isaac  v.  Mc- 
Gill,  9  Humph.  (Tenn.)  616;  Boon  v.  Lan- 
caster, 1  Sneed  (Tenn.)  577  ;  Banks  v.  Banks, 
2  Coldw.  (Tenn.)  546. 

Virginia.  —  Charles  v.  Hunnicutt,  5  Call  (Va.) 
311;  Lemon  v.  Reynolds,  5  Munt.  (Va.)  552; 
Dunn  v.  Amey,  1  Leigh  (Va.)  465  ;  Elder  v. 
Elder,  4  Leigh  (Va.)  252;  Nicholas  v.  Burruss, 

4  Leigh  (Va.)  289 ;  Erskine  v.  Henry,  9  Leigh 
(Va.)  188;  Lucy  v.  Cheminants,  2  Gratt.  (Va.) 
36;  Mercer  v.  Kelso,  4  Gratt.  (Va.)  106;  For- 
ward v.  Thamer,  9  Gratt.  (Va.)  537 ;  Osborne 
v.  Taylor,  12  Gratt.  (Va.)  117;  Reid  v.  Black- 
stone,  14  Gratt.  (Va.)  362;  Jones  v.  Jones,  92 
Va.  590.  But  see  Peggy  v.  Legg,  6  Munf.  (Va.) 
229;  Rucker  v.  Gilbert,  3  Leigh  (Va.)  8;  Craw- 
ford v.  Moses,  10  Leigh  (Va.)  286;  Wynn  v. 
Carrell,  2  Gratt.  (Va.)  227. 

Devise  to  American  Colonization  Society.  — 
Lusk  v.  Lewis,  32  Miss.  297.  Contra,  White 
v.  White,  1  Dev.  &  B.  L.  (18  N.  Car.) 
260 ;  Cox  v.  Williams,  4  Ired.  Eq.  (39  N. 
Car.)  15. 

Issue  of  Slaves.  —  Negro  Elliott  v.  Twilley,  5 
Harr.  (Del.)  192;  Ned  v.  Beal,  2  Bibb  (Ky.) 
298;  Barrington  v.  Logan,  2  Dana  (Ky.)  432; 
Leary  v.  Nash,  3  Jones  Eq.  (56  N.  Car.)  356. 
But  see  contra,  Sidrey  v.  White,  12  Ala.  728; 
Boon  v.  Juliet,  2  111.  258;  Adams  v.  Adams,  10 
B.  Mon.  (Ky.)  70;  O'Bryan  v.  Goslee,  10  B. 
Mon.  (Ky.)  101  ;  Merry  v.  Tiffin,  1  Mo.  725; 
Com.  v.  Holloway,  2  S.  &  R.  (Pa.)  305;  Miller 
v.  Dwilling,  r4  S.  &  R.  (Pa.)  442;  Parks  v. 
Hewlett,  9  Leigh  (Va.)  511  ;  Hunter  v.  Hum- 
phreys, 14  Gratt.  (Va.)  287. 

Reservation  that  Issue  of  Emancipated  Slave 
Should  Be  Slaves,  —  Fulton  v.  Shaw,  4  Rand. 
(Va.)  597. 

Devise  to  Slave  by  Master  —  Implied  Emancipa- 
tion. —  Hall  v.  Mullin,  5  Har.  &  J.  (Md.)  190. 
Nuncupative  Will.  —  Cooke  v.  Cooke,  3  Litt. 

(Ky.)  238. 

Tennessee  —  Acts  in  Pais.  —  John  v.  Tate,  7 
Humph.  (Tenn.)  388;  Abram  v.  Johnson,  1 
Head  (Tenn.)  120. 

2.  By  Contract.  —  Dunlap  v.  Archer,  7  Dana 
(Ky.)  30:  Kitty  v.  Com.,  18  B.  Mon.  (Ky.)  522; 
State  v.  M'Donald,  1  N.  J.  L.  382  ;  Case  of  Tom, 

5  Johns.  (N.  Y.)  365;  Ketletas  v.  Fleet,  7 
Johns.  (N.  Y.)  324;  Mayho  v.  Sears,  3  Ired.  L. 
(25  N.  Car.)  224;  Stiles  v.  Richardson,  4 
Yeates  (Pa.)  82;  Isaac  v.  West,  6  Rand.  (Va.) 
652.  But  see  Smith  v.  Hoff,  1  Cow.  (N.  Y.) 
127. 

Status  of  Issue  Born  Before  Time  for  Emancipa- 
tion.—  Mayho  v.  Sears,  3  Ired.  L.  (25  N.  Car.) 
224.  Contra,  Fanny  v.  Bryant,  4  J.  J.  Marsh. 
(Ky.)  370.  See  also  Campbell  v.  Street,  1  Ired. 
L.  (23  N.  Car.)  109;  Anderson  v.  Baily.  8  Gill 

6  J.  (Md.)  32. 
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4.  By  Going  into  Free  State.  —  It  was  well  recognized  in  all  the  slaveholding 
states  that  a  slave  voluntarily  taken  by  his  owner  to  a  state  in  which  slavery 
was  prohibited,  with  the  purpose  of  taking  up  a  residence  therein,  was  thereby 
emancipated. 1 

Temporary  stay  in  state.  —  Where,  however,  the  master  carried  his  slave  from 
a  slave  state  into  a  free  state  for  a  mere  transitory  purpose  and  with  the 
animus  revertendi,  or  with  the  intention  of  merelypassing  through  the  state, 
the  slave  did  not  thereby  acquire  any  right  to  freedom.2 

5.  By  Suit.  —  The  proceeding  to  emancipate  a  slave  in  states  where  emanci- 
pation was  allowed  was  by  a  suit  at  law  or  of  the  nature  of  a  suit  against  the 
person  who  had  the  custody  or  claimed  ownership  of  the  plaintiff,3  but  the 
right  to  sue  was  a  personal  privilege,  and  the  freedom  of  the  slave  was  no 


Remoteness  —  Perpetuity.  —  Ludwig  v.  Combs, 
i  Met.  (Ky.)  128. 

By  Writing.  —  Robert  v.  Melugen,  9  Mo.  170; 
Redmond  v.  Murray,  30  Mo.  570;  Monk  v.  Jen- 
kins, 2  Hill  Eq.  (S.  Car.)  9;  James  v.  State, 
9  Humph.  (Tenn.)  308. 

By  Parol.  —  Geer  v.  Huntington,  2  Root 
(Conn.)  364;  Greenlow  v.  Rawlings,  3  Humph. 
(Tenn.)  90;  McCloud  v.  Chiles,  1  Coldw. 
(Tenn.)  248. 

Contract  by  Slave  with  Master  for  Freedom  — 
Held  Valid.  —  Virginia  v.  Himel,  10  La.  Ann. 
185. 

Such  Contract  Held  Void  Though  by  Specialty.  — 

Com.  v.  Hambright,  4  S.  &  R.  (Pa.)  218;  Com. 
v.  Cook,  1  Watts  (Pa.)  155;  Com.  v.  Robinson, 
1  Watts  (Pa.)  158.  But  see  Com.  v.  Clements, 
6  Binn.  (Pa.)  206.  See  also  Com.  v.  Hester,  1 
Browne  (Pa.)  369. 
Promise  to  Emancipate  —  Consideration  for  Note. 

—  Thompson  v.  Thompson,  4  B.  Mon.  (Ky.) 
S04- 

Refusal  to  Perform  —  Failure  of  Consideration. 

—  Petry  v.  Christy,  19  Johns.  (N.  Y.)  53. 
Secret  Trust  to  Emancipate.  — ■  Cline  v.  Cald- 
well, 1  Hill  L.  (S.  Car.)  423. 

Breach  of  Condition  to  Emancipate  —  Prohibi- 
tory Statute.  —  Julienne  v.  Touriac,  13  La.  Ann. 
599.  See  also  Maverick  v.  Stokes,  1  Brev.  (S. 
Car.)  273. 

Presumption  of  Deed.  —  Lewis  v.  Hartt,  33 
Mo.  535  ;  Jones  v.  Laney,  2  Tex.  342. 

Formalities  in  Sale  of  Freedom.  —  Louisiana  v. 
Baillio,  15  La.  Ann.  555.  See  also  Angelina  v. 
Whitehead,  3  La.  Ann.  556;  Hardesty  v.  Worm- 
ley,  10  La.  Ann.  239. 

1.  By  Going  into  a  Free  State  —  United  States. 

—  Ex  p.  Simmons,  4  Wash.  (U.  S.)  396. 
Kentucky.  —  Davis    v.    Tingle,    8    B.  Mon. 

(Ky.)  544;  Mercer  v.  Gilman,  11  B.  Mon.  (Ky.) 
210;  Ferry  v.  Street,  14  B.  Mon.  (Ky.)  287; 
Henry  v.  Graves,  2  Duv.  (Ky.)  259.  But  see 
Norris  v.  Patton,  15  B.  Mon.  (Ky.)  575. 

Louisiana.  —  Josephine  v.  Poultney,  1  La. 
Ann.  329;  Eugenie  v.  Preval,  2  La.  Ann.  180; 
Arsene  v.  Pigneguy,  2  La.  Ann.  620. 

Maryland.  —  David  v.  Porter,  4  Har.  &  M. 
(Md.)  418.  But  see  Porter  v.  Butler,  3  Har.  & 
M.  (Md.)  168. 

Massachusetts.  —  But  see  Com.  v.  Taylor,  3 
Met.  (Mass.)  72. 

Missouri.  —  La  Grange  v.  Chouteau,  2  Mo. 
20;  Milly  v.  Smith,  2  Mo.  171  ;  Vincent  v.  Dun- 
can, 2  Mo.  214:  Ralph  v.  Duncan,  3  Mo.  194; 
Julia  v.  McKinney,  3  Mo.  270. 

35  C.  of  L.— 70  \ 


New  York.  —  Matter  of  Belt,  (Supm.  Ct. 
Spec.  T.)  1  Park.  Crim.  (N.  Y.)  169. 

Ohio.  —  Anderson  v.  Poindexter,  6  Ohio  St. 
623. 

Pennsylvania. — John  v.  Dawson,  2  Yeates 
(Pa.)  449;  Com.  v.  Smyth,  1  Browne  (Pa.) 
113.  But  see  Butler  v.  Delaplaine,  7  S.  &  R. 
(Pa.)  378. 

South  Carolina.  —  Willis  v.  Jolliffe,  11  Rich. 
Eq.  (S.  Car.)  447. 

Tennessee.  —  Boon  v.  Lancaster,  1  Sneed. 
(Tenn.)  577. 

Virginia.  —  Griffith  v.  Fanny,  Gilmer  (Va.) 
143;  Foster  v.  Foster,  10  Gratt.  (Va.)  485. 

Domicil  in  Free  State  —  Right  to  Sue  in  Courts 
of  Other  State.  —  See  also  Sylvia  v.  Kirby,  1 7 
Mo.  434,  affirming  Scott  v.  Emerson,  15  Mo. 
576,  overruling  previous  cases. 

Decisions  of  Other  States  as  Evidence.  —  Maria 
v.  Kirby,  12  B.  Mon.  (Ky.)  549. 

2.  Temporary  Stay  in  State.  —  Negress  Sally 
Henry  v.  Ball,  1  Wheat.  (U.  S.)  1  ;  Matter  of 
Archy,  9  Cal.  147;  Collins  v.  America,  9  B. 
Mon.  (Ky.)  569  ;  Cross  v.  Black,  9  Gill  &  J. 
(Md.)  198;  Wilson  v.  Melvin,  4  Mo.  592; 
Respublica  v.  Richards,  2  Dall.  (Pa.)  226; 
Com.  v.  Holloway,  6  Binn.  (Pa.)  213;  Lewis  v. 
Fullerton,  1  Rand.  (Va.)  15.  See  also  Res- 
publica v.  Gaoler,  1  Yeates  (Pa.)  368. 

In  the  Northwestern  Territory.  —  Matter  of 
Ralph,  Morr.  (Iowa)  1  ;  Rankin  v.  Lydia,  2  A. 
K.  Marsh.  (Ky.)  471  ;  Harry  v.  Decker,  Walk. 
(Miss.)  36;  Winny  v.  Whitesides,  1  Mo.  472; 
Theoteste  v.  Chouteau,  2  Mo.  144;  Chouteau  v. 
Pierre,  9  Mo.  3. 

3.  By  Suit  —  Georgia.  —  Ponder  v.  Cox,  26 
Ga.  485. 

Kentucky.  —  John  James  v.  Walker,  8  B.  Mon. 
(Ky.)  605. 

Louisiana.  —  Brown  v.  Raby,  14  La.  Ann.  41. 
See  also  Henderson  v.  Montgomery,  18  La.  Ann. 
211. 

Maryland. —  See  also  Queen  v.  Neale,  3  Har. 
&  J.  (Md.)  158;  Harriett  v.  Ridgely,  9  Gill  & 
J.  (Md.)  174. 

South  Carolina.  —  Susan  -'.  Wells.  3  Brev. 
(S.  Car.)  11;  Wesner  v.  Brister,  1  McMull.  L. 
(S.  Car.)  135  ;  Huger  v.  Barnwell,  5  Rich.  L. 
(S.  Car.)  273. 

Tennessee.  —  Stewart  v.  Miller,  Meigs 
(Tenn.)  574;  Greenlow  v.  Rawlings,  3  Humph. 
(Tenn.)  90. 

Virginia.  —  See  also  Kitty  v.  Fitzhugh,  4 
Rand.  (Va.)  600 ;  Sawney  r.  Carter.  6  Rand. 
(Va.)  173. 
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defense  to  an  action  against  one  who  had  transported  the  slave  to  a  free  state 
without  the  consent  of  his  master.1 

6.  By  Prescription.  —  While  prescription  was  not  available  to  establish  title 
to  a  slave,  it  was  available  in  some  instances  by  the  slave  to  establish  his 
freedom.2 

7.  By  Proclamation  of  President.  —  Construing  the  proclamation  of  President 
Lincoln  of  January  r,  1865,  emancipating  all  slaves  within  certain  designated 
states  and  portions  of  states  then  in  rebellion,  it  has  generally  been  held  that 
the  effect  of  such  proclamation  was  not  to  liberate  any  other  slaves  than  those 
in  territory  which  was  at  the  time,  or  which  thereafter  came,  under  the 
control  of  the  federal  armies.3 

8.  By  Service  in  the  Army.  —  Owners  of  slaves  who  put  them  into  the 
federal  army  as  substitutes  thereby  emancipated  them;  *  but  a  statute  of 
Kentucky,  emancipating  the  wives  and  children  of  slaves  who  volunteered  as 
soldiers  in  the  federal  army,  was  held  unconstitutional.5 

9.  Effects  of  Emancipation.  —  The  emancipation  of  slaves  by  the  President's 
proclamation,  and  by  subsequent  state  and  federal  legislation,  gave  rise  to 
much  litigation.  It  was  held  that  a  covena'nt  in  a  bill  of  sale  of  slaves  made 
before  emancipation  related  to  the  status  of  the  slaves  at  the  time  of  the  sale, 
and  was  not  broken  because  such  slaves  were  subsequently  emancipated  by 
the  act  of  the  government.  Owners  of  slaves,  as  of  other  property,  held  the 
same  subject  to  such  action  as  the  sovereign  power  of  the  state  might,  in  the 
exercise  of  its  ultimate  sovereignty,  adopt  in  relation  thereto.6 


1.  Calvert  v.  Steamboat  Timoleon,  15  Mo. 
595- 

Act  of  Legislature.  —  At  one  time  in  South 
Carolina  slaves  could  not  be  emancipated  ex- 
cept by  act  of  the  legislature.  Lenoir  v.  Syl- 
vester, 1  Bailey  L.  (S.  Car.)  632;  Linam  v. 
Johnson,  2  Bailey  L.  (S.  Car.)  137.  See  also 
Malinda  v.  Gardner,  24  Ala.  719;  Allen  v. 
Peden,  2  Law  Repos.  (4  N.  Car.)  638. 

2.  By  Prescription. —  Eulalie  v.  Long,  9  La. 
Ann.  9;  Matilda  v.  Autrey,  10  La.  Ann.  555  ; 
George  v.  Demouy,  14  La.  Ann.  141  ;  Dingle  v. 
Mitchell,  20  S.  Car.  203 ;  Miller  v.  Reigne,  2 
Hill  L.  (S.  Car.)  592. 

3.  By  Proclamation  of  President  —  Alabama.  — 
Leslie  v.  Langham,  40  Ala.  524 ;  Morgan  v. 
Nelcon,  43  Ala.  586 ;  Weaver  v.  Lapsley,  43 
Ala.  224. 

Arkansas.  —  Dorris  v.  Grace,  24  Ark.  326  ; 
Graves  v.  Pinchback,  47  Ark.  470. 

Florida.  —  Slaback  v.  Cushman,  12  Fla. 
472. 

Georgia.  —  Haslett  v.  Harris,  36  Ga.  632. 
Kentucky.  — U.  S.  v.  Rhodes,  1  Abb.  (U.  S.) 
28. 

North  Carolina.  —  Hayley  v.  Hayley,  Phil. 
Eq.  (62  N.  Car.)  180;  Harrell  v.  Watson,  63 
N.  Car.  454. 

South  Carolina.  —  Pickett  v.  Wilkins,  13 
Rich.  Eq.  (S.  Car.)  366. 

Tennessee.  —  Gholson  v.  Blackman,  4  Coldw. 
(Tenn.)  580  ;  Taylor  v.  Mayhew,  1 1  Heisk. 
(Tenn.)  596. 

Texas.  —  Hall  v.  Keese,  31  Tex.  504. 

Virginia.  —  Henderlite  v.  Thurman,  22  Gratt. 
(Va.)  466,  12  Am.  Rep.  526;  Rives  v.  Farish, 
24  Gratt.  (Va.)  125. 

4.  By  Service  in  the  Army.  —  Payne  v.  Rich- 
ardson, 4  Bush  (Ky.)  207.  See  also  Arabas  v. 
Ivers,  1  Root  (Conn.)  92 ;  Noland  v.  Golden,  3 
Bush  (Ky.)  84. 

5.  Corbin  v.  Marsh,  2  Duv.  (Ky.)  193. 
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—  Osborn  v.  Nicholson,  13  Wall.  (U.  S.)  654; 
White  v.  Hart,  13  Wall.  (U.  S.)  647;  Boyce  v. 
Tabb,  18  Wall.  (U.  S.)  546;  Randon  v.  Toby, 
11  How.  (U.  S.)  493. 

Alabama.  —  Madden  v.  Hooper,  42  Ala.  397; 
Wilkerson  v.  McDougal,  48  Ala.  517. 

Arkansas.  —  Haskill  v.  Sevier,  25  Ark.  152. 
Georgia.  —  Bell  v.  Hanks,  55  Ga.  274  ;  Hand 
v.  Armstrong,  34  Ga.  232 ;  Bass  v.  Ware,  34 
Ga.  386;  Tucker  v.  Toomer,  36  Ga.  138;  Wilkes 
v.  Hughes,  37  Ga.  361  ;  Prescott  v.  Bennett,  50 
Ga.  267 ;  Dowdy  v.  McLellan,  52  Ga.  408 ; 
Rawson  v.  Gregory,  59  Ga.  733.  But  see 
Shorter  v.  Cobb,  39  Ga.  285  ;  Harris  v.  Gray, 
49  Ga.  585,  15  Am.  Rep.  684;  Clark  v.  Jen- 
nings, 41  Ga.  182. 

Kentucky.  —  Thomas  v.  Porter,  3  Bush  (Ky.) 
177;  Porter  v.  Ralston,  6  Bush  (Ky.)  665. 
But  see  Mundy  v.  Robinson,  4  Bush  (Ky.) 
342;  Dowrey  v.  Logan.  12  B.  Mon.  (Ky.)  239. 

Mississippi.  —  Bradford  v.  Jenkins,  41  Miss. 
328  ;  Vicksburg,  etc.,  R.  Co.  v.  Green,  42  Miss. 
436  ;  Wilkinson       Cook,  44  Miss.  367. 

Missouri.  - —  Phillips  v.  Evans.  38  Mo.  305. 
North  Carolina.  —  West  v.  Hall,  64  N.  Car. 
43;  Whitesides  v.  Williams,  66  N.  Car.  141; 
Dowd  v.  North  Carolina  R.  Co.,  70  N.  Car.  468. 
See  also  Harrell  »•.  Watson,  63  N.  Car.  454. 

South  Carolina.  —  Calhoun  v.  Calhoun,  2  S. 
Car.  283 ;  Bailey  v.  Greenville,  etc.,  R.  Co.,  2 
S.  Car.  312. 

Tennessee.  —  Coward  v.  Thompson,  4  Coldw. 
(Tenn.)  442 ;  Planters  Bank  v.  Vandyck,  4 
Heisk.  (Tenn.)  617;  Green  Lanier,  5  Heisk. 
(Tenn.)  662. 

Texas.  —  Hall  v.  Keese,  31  Tex.  504;  Algier 
v.  Black,  32  Tex.  168;  Williams  v.  Wethered, 
37  Tex.  131. 
Legacies  to  Be  Paid  from  Profits  of  Slave  Property, 

—  Tennille  v.  Phelps,  49  Ga.  532;  Ezell  v. 
Head,  99  Ga.  561. 
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Abolition  of  Slavery. 


In  Louisiana  the  contrary  doctrine  was  adopted,  the  court  holding  that  the 
emancipation  act  of  the  sovereign  power  annulled  the  laws  under  which 
contracts  relating  to  the  ownership  of  slaves  were  previously  enforced,  and 
rendered  recovery  thereunder  impossible.1 

Eights  of  Creditors.  —  Slaves  having  been  regarded  as  property  and  as  part  of 
the  assets  of  the  owner,  it  was  common  to  provide  that  manumission  could 
not  take  place  if  it  would  prejudice  the  claims  of  creditors.  The  right  to 
freedom  depended,  in  such  cases,  upon  the  sufficiency  of  other  assets  of  the 
testator  to  pay  his  debts;  and  a  devise  of  freedom  to  a  slave,  while  a  legacy 
of  the  most  favored  kind,  stood  upon  the  same  footing  as  other  legacies  of 
personal  estate  and  subject  to  the  same  principles  and  rules.2 

IX.  Settlement  of  Slaves  and  Free  Negroes.  —  Settlement  of  a  slave 
followed  that  of  his  master,3  and  a  slave  was  deemed  incapable  of  imparting  a 
settlement  either  to  his  wife  or  his  children.4 

X.  Abolition  of  Slavery.  —  The  English  Act  for  the  Abolition  of  Slavery 
was  passed  on  the  28th  of  August,  1833.5  In  the  United  States,  in  view  of 
the  fact  that  slavery  was  abolished  both  by  federal  and  by  state  legislation, 
there  is  considerable  diversity  of  date  in  the  various  states.* 


1.  In  Louisiana.  —  Whitehead  v.  Watson,  19 
La.  Ann.  68;  Fenn  v.  Carr,  19  La.  Ann.  106; 
Wainwright  v.  Bridges,  19  La.  Ann.  234;  Austin 
v.  Sandel,  19  La.  Ann.'  309;  Tate  v.  Fletcher, 
19  La.  Ann.  371  ;  Patin's  Succession,  21  La. 
Ann.  661  ;  Nunex  v.  Winston,  21  La.  Ann.  666. 

Recovery  of  Profits  by  Slaves.  —  Paup  v.  Mingo, 
4  Leigh  (Va.)  163;  Peter  v.  Hargraves,  5  Gratt. 
(Va. )  12.  But  see  Gordon  v.  Duncan,  3  Mo. 
38S. 

2.  Rights  of  Creditors  —  United  States.  — 
Fenwick  v.  Chapman,  9  Pet.  (U.  S.)  461  ;  Chap- 
man v.  Fenwick,  4  Cranch  (C.  C.)  431. 

Arkansas.  —  Crow  v.  Powers,  19  Ark.  424. 

Kentucky.  —  Boyce  v.  Nancy,  4  Dana  (Ky.) 
236;  Nancy  v.  Snell,  6  Dana  (Ky.)  148;  Snead 
v.  David,  9  Dana  (Ky.)  350;  Chambers  v. 
Davis,  15  B.  Mon.  (Ky.)  522. 

Maryland.  —  George  v.  Corse,  2  Har.  &  G. 
(Md.)  1  ;  Wilson  v.  Barnett,  9  Gill  &  J.  (Md.) 
159;  Rozier  v.  Holliday,  8  Md.  381. 

Virginia.  —  Woodley  v.  Abby,  5  Call  (Va.) 
336  ;  Gait  v.  Carter,  6  Munf.  (Va.)  245. 

3.  Settlement  of  Slaves  and  Free  Negroes.  — 
Winchendon  v.  Hatfield,  4  Mass.  123  ;  Warren 
v.  Brooks,  7  Cow.  (N.  Y.)  218;  Overseers  of 
Poor  v.  Overseers  of  Poor,  3  Binn.  (Pa.)  22. 
But  see  Stockbridge  v.  West  Stockbridge,  12 
Mass.  399. 

4.  New  Haven  v.  Huntington,  22  Conn.  28. 
But  see  Windsor  v.  Hartford,  2  Conn.  355. 

Manumitted  Slave. —  Bolton  v.  Haddam.  2 
Root  (Conn.)  517;  Dighton  v.  Freetown,  4 
Mass.  539;  Morris  Warren,  26  N.  J.  L.  312. 
See  also  Columbia  v.  Williams,  3  Conn.  467 ; 
Colchester  v.  Lyme,  13  Conn.  274;  Overseers  of 
Poor  v.  Overseer  of  Poor,  8  N.  J.  L.  64. 

5.  Abolition  of  Slavery.  —  3  &  4  Wm.  TV.,  c. 
73;  Richards  v.  Atty.-Gen.,  6  Moo.  P.  C.  381. 

6.  In  Alabama  slavery  was  held  to  have  been 
abolished  in  May,  1865,  Leslie  v.  Langham,  40 
Ala.  524;  Logan  v.  State,  40  Ala.  733;  while 
the  state  convention  declaring  that  it  had  been 
abolished,  and  thereafter  prohibiting  it,  met  in 
September,  1865,  George  7'.  State,  30  Ala.  675. 

In  Georgia  the  convention  which  met  in 
November,   1865,   recognized  the  abolition  of 

I 


slavery  and  swept  away  at  a  blow  all  laws  in 
reference  to  negroes  as  slaves,  at  which  time 
their  freedom  began.  Cobb  r.  Battle,  34  Ga. 
483  ;  Haslett  v.  Harris,  36  Ga.  634. 

Texas.  —  While  it  has  been  held  that  in 
Texas  the  19th  of  June,  1865,  was  the  date  of 
the  abolition,  Hall  v.  Keese,  31  Tex.  504; 
Algier  v.  Black,  32  Tex.  168;  later  cases  seem 
to  be  in  doubt  whether  that  date  or  the  1st  of 
February,  1865,  or  the  1st  of  January,  1863,  was 
the  true  date.  Morris  v.  Ranney,  37  Tex.  124; 
Dowell  v.  Russell,  39  Tex.  400. 

No  written  law  abolished  slavery  in  Texas 
until  the  18th  of  December,  1865.  Garrett  v. 
Brooks,  41  Tex.  479. 

In  South  Carolina  slaves  did  not  become  free 
either  de  jure  or  de  facto  until  1865,  when  they 
were  emancipated  by  the  action  of  the  United 
States  authorities.  Pickett  v.  Wilkins,  13 
Rich.  Eq.  (S.  Car.)  366. 

Tennessee.  —  The  amendment  to  the  consti- 
tution of  the  state  of  Tennessee,  adopted  on 
the  22d  of  February,  1865,  abolished  slavery. 
Nelson  v.  Smithpeter,  2  Coldw.  (Tenn.)  13; 
Johnson  v.  Johnson,  2  Heisk.  (Tenn.)  522. 

In  New  Jersey  slavery  was  abolished  April  16, 
1846,  but  the  old  slaves  were  held  to  service. 
The  act,  while  abolishing  the  odious  disabilities 
of  the  slave,  left  untouched  the  vested  rights  of 
his  master  to  his  services.  State  v.  Post,  21 
N.  J.  L.  699,  and  note. 

In  Massachusetts  it  has  been  held  that  the 
Declaration  of  Rights,  passed  in  1779,  not  only 
abolished  every  vestige  of  slavery  then  exist- 
ing in  the  commonwealth,  but  rendered  every 
form  of  it  thereafter  legally  impossible  Par- 
sons v.  Trask,  7  Gray  (Mass.)  473,  66  Am.  Dec. 
502. 

Indiana.  —  Slavery  was  prohibited  by  the  con- 
stitution of  Indiana.  State  v.  I.asselle.  1  Blackf. 
(Ind.)  60. 

The  Thirteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  provides  that  neither 
slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  crime,  should  thereafter  exist 
in  the  United  States,  nor  any  place  subject  to 
their  jurisdiction.  It  has  been  held  that  the 
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SLAY.  —  The  word  "  slay  "  is  synonymous  with  "  kill." 1 


effect  of  the  amendment  was  not  only  the 
abolition  of  negro  slavery,  but  the  prohibition 
of  any  other  kind  of  slavery  such  as  Mexican 
peonage,  or  the  Chinese  coolie  labor  system, 
should  such  develop  slavery  within  our  terri- 
tory. Slaughter-House  Cases,  16  Wall.  (U. 
S.)  36;  In  re  Lewis,  114  Fed.  Rep.  966. 
See  also  U.  S.  v.  Libby,  1  Woodb.  &  M.  (U.  S.) 
223. 

1.  Slay  and  Kill.  (See  generally  the  title 
Homicide,  10  Encyc.  of  Pl.  and  Pr.  114  et  seq.) 
—  In  State  v.  Thomas,  32  La.  Ann.  350,  it  is 
said :  "  The  second  motion  to  quash  was  on  the 
ground  that  the  crime  is  not  charged  in  accord- 
ance with  the  statutes  of  Louisiana,  nor  with 
the  common  law  of  England  ;  and  that  the  in- 
dictment is  fatally  defective  in  that  it  does  not 
allege  that  the  accused  did  '  kill  and  slay  '  the 
deceased.  The  law  relied  upon  is  section  1048 
of  the  Revised  Statutes  of  1870,  the  last  clause 
of  which  is :  'It  shall  be  sufficient  in  every 
indictment  for  manslaughter  to  charge  that  the 
defendant  did  feloniously  kill  and  slay  the  de- 
ceased.' The  charge  in  this  indictment  is  that 
the  accused,  '  with  force  and  arms  *  *  * 
did  wilfully  and  feloniously  shoot  and  kill  1  the 
deceased.  The  complaint  is  that  these  words 
do  not  charge  the  crime  of  manslaughter.  The 
word  slay  adds  nothing  to  the  force  and  effect 
of  the  word  '  kill,'  when  used  with  reference  to 
the  taking  of  human  life.  It  is  particularly 
applicable  to  the  taking  of  human  life  in  battle  ; 
and  when  it  is  not  used  in  this  sense,  it  is 
synonymous  with  '  kill.'  The  man  that  is  slain 
is  killed  ;  and  the  man  that  is  killed  by  the  hand 
of  his  fellow  man  is  slain.  It  suffices  to  charge 
that  the  accused  '  did  feloniously  kill  and  slay  ' 
the  deceased ;  and  it  equally  suffices  to  charge 
that  the  accused,  with  force  and  arms  '  did  wil- 
fully and  feloniously  shoot  and  kill  '  the  de- 
ceased." 


Under  2  How.  Stat.  Mich.,  §  9527,  providing 
that  an  information  for  manslaughter  shall  be 
sufficient  if  it  aver  that  "  the  defendant  did  kill 
and  slay  the  deceased,"  an  information  is  good 
which  charges  that  defendant  did  "  kill  and  mur- 
der "  the  deceased.  The  court  said :  "  The 
prosecutor  stated  that  he  proposed  to  try  the 
defendant  for  manslaughter,  as  he  considered 
that  he  had  been  acquitted  of  murder.  After  a 
witness  had  been  sworn  and  testified,  defend- 
ant's counsel  objected  to  further  testimony,  upon 
the  ground  that  the  information  did  not  con- 
tain a  charge  of  manslaughter,  and  that,  as  he 
could  not  be  tried  upon  a  charge  of  murder, 
there  was  no  charge  upon  which  he  could  be 
tried.  We  do  not  pass  upon  the  question  of  his 
liability  to  trial  upon  a  charge  of  murder,  but 
we  are  satisfied  that  if  there  had  been  a  convic- 
tion of  manslaughter  upon  the  first  trial, 
whereby,  under  our  decisions,  he  had  been  ac- 
quitted of  murder,  he  would  have  been  subject 
to  trial  for  manslaughter  under  the  same  in- 
formation, after  a  reversal  or  vacation  of  the 
verdict.  See  People  v.  Gilmore,  4  Cal.  376,  60 
Am.  Dec.  620  ;  State  v.  Hornsby,  8  Rob.  (La.) 
583,  41  Am.  Dec.  314.  Furthermore,  our  statute 
(2  How.  Stat.,  §  9527)  provides  that  an  indict- 
ment for  manslaughter  shall  be  sufficient  if  it 
aver  that  'the  defendant  did  kill  and  slay  the 
deceased.'  The  word  slay  was  not  included, 
but  as  it  is  a  synonym  of  '  kill,'  and  as  all  the 
elements  of  manslaughter  were  included  in  the 
information,  we  think  its  omission  was  imma- 
terial, and  the  more  heinous  charge  of  murder 
might  be  treated  as  surplusage,  just  as  it  would 
be  had  he  been  convicted  of  manslaughter  on 
the  first  trial ;  or  we  may  say,  as  is  frequently 
said,  that  this  charge  of  murder  included  the 
lesser  offense.  There  is  a  clear  charge  of  un- 
lawful killing  in  a  good  information  for  mur- 
der." People  v.  McArron,  121  Mich.  5. 
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I.  Character  and  Status,  i  i  io. 
II.  Duties  and  Liabilities,  iiii. 

i  .  W ith  Respect  to  Appliances,  1 1 1 1 . 

2.  With  Respect  to  Employment  of  Servants,  mi. 

3.  As  to  Transportation,  11 11. 

a.  In  General,  mi. 

b.  Matters  Connected  with  Operation  of  Train,  1112. 

4.  Obligation  to  Receive  Passengers,  11 12. 

a.  In  General,  1112. 

b.  Right  to  Demand  Extra  Fare,  11 12. 

c.  Right  to  Require  Ticket,  11 13. 

d.  Right  to  Refuse  Person  Not  Holding  First-class  Ticket,  11 13. 

e.  Discrimination  011  Account  of  Color,  1113. 

5.  In  Carriage  of  Passengers,  11 13. 

a.  In  General,  11 13. 

b.  Duty  to  Reserve  Berth,  n  14. 

c.  Duty  to  Prepare  Berth,  11 14. 

d.  Means  of  Entering  and  Leaving  Berth,  11 14. 

e .  Lighting  Car,  1 1 1 4. 

f.  Keeping  Aisle  Unobstructed,  11 14. 

g.  Right  of  Husband  and  Wife  to  Occupy  Same  Berth,  11 15. 

h.  Duty  to  Awaken  Passenger,  11 15. 
/.  Protection  of  Passenger,  11 15. 

(1)  In  General,  11 15. 

(2)  Assault  by  Servant,  11 15. 

(3)  Assault  by  Third  Person,  n  16. 
*  J.  Ejection  of  Passenger,  n  16. 

(1)  In  General,  n  16. 

(2)  Passenger  Not  Holding  First-class  Ticket,  11 16. 

(3)  Refusal  to  Pay  Extra  Fare,  n  16. 

(4)  Berth  Sold  Through  Mistake,  11 16. 

(5)  Loss  of  Ticket,  n  16. 

(6)  Liability  for  Wrongful  Ejection,  1116. 

(a)  Ln  General,  11 16. 

(b)  Ejection  by  Officer  of  Railway  Company ,  n  17. 
k.  Parol  Evidence  to  Vary  Ticket,  11 17. 

/.  Duty  of  Passenger,  1117. 

6.  As  to  Property  of  Passenger,  11 17. 

a.  Not  Liable  as  Lnnkeeper  or  Carrier,  11 17. 

b.  Degree  of  Care  Required,  1 118. 

(1)  ///  General,  11 18. 

(2)  Care  Proportionate  to  Danger,  11 19. 

(3)  Duty  to  Maintain  Watch,  11 19. 

(a)  While  Passenger  Is  Sleeping,  11 19. 

(/>)  While  Passenger  Is  A bsent  from  Berth,  1 1 1 9. 

(V)  Sufficiency  of  Watch,  1119. 

(d)  No  Liability  Where  Sufficient  Watch  Maintained,  11 19. 

(4)  Care  Exercised  Question  for  Jury,  \  \  20. 

(5)  Baggage  in  Custody  of  Employees,  11 20. 

(6)  Baggage  in  Custody  of  Passenger,  1 1 20. 
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(7)  Baggage  Left  in  Car,  1120. 

(8)  Limitation  of  Liability,  1 1 20. 

(9)  Amount  of  Recovery,  1120. 

(#)  General  Rule,  11 20. 

(b)  No  Recovery  for  Property  Not  Reasonably  Neces- 
sary, 1 1 2 1 . 

(V)  Reasonableness  of  Amount  Question  of  Fact,  1121. 

Determination  of  Value,  1121. 
(1?)  Evidence,  1 1 2 1 . 
(10)  Contributory  Negligence,  1121. 
(a)       General,  1 1 2 1 . 

(£)  Constituting  Contributory  Negligence,  1121. 

(V)  Theft  by  Fellow  Passenger,  1122. 
(^)  Theft  by  Servant,  1122. 
(^)  Negligence  of  Third  Person,  1122. 
(/^)  Burden  of  Proof  ,  1122. 

a^.  Negligence,  1122. 

Contributory  Negligence,  11 23. 
Evidence,  11 23. 
7.  Liability  for  Assault  on  Trespasser,  11 23. 

III.  Damages,  1123. 

1.  ///  General,  1123. 

2.  Proximate  Cause,  11 23. 

3.  Natural  and  Probable  Consequences,  11 23. 

4.  Damages  Must  Have  Been  in  Contemplation  of  Parties,  1 1 24. 

5.  Ref  usal  to  Furnish  Berth,  11 24. 

6.  Failure  to  Reserve  Berth,  1 1 24. 

7.  Wrongful  Ejection,  11 24. 

8.  Failure  to  Carry  to  Destination,  11 24. 

9.  Misconduct  of  Servant,  1124. 

10.  Physical  Condition  of  Passenger,  11 25. 

IV.  Lease  of  Sleeping  Cars,  1125. 

1.  Exclusive  Contract,  1125. 

2.  Liability  for  Loss  of  Cars,  11 25. 


CROSS-REFERENC  ES. 

io?r  matters  of  Procedure  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.  15,  p.  1 1 20. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  BAGGAGE,  vol.  3,  p.  581  ;  CARRIERS 
OF  PASSENGERS,  vol.  5,  p.  474;  CONTRIBUTORY  NEGLIGENCE, 
vol.  7,  p.  368  ;  DAMAGES,  vol.  8,  p.  537  ;  NEGLIGENCE,  vol.  21,  p.  455; 
STATIONS;  TICKETS  AND  FARES;  TIME  TABLES. 

I.  Character  and  Status.  —  Sleeping  cars  are  operated  in  connection  with 

railway  trains,  generally  by  independent  companies  that  make  a  business  of 
the  ownership  and  management  of  such  cars.  Their  status  is  not  that  of 
a  carrier  of  goods  or  passengers,1  nor  is  it  that  of  an  innkeeper,2  but  their 

1,  Status.  —  Lemon  v.  Pullman  Palace  Car  Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss. 

Co.,  52  Fed.  Rep.  262  ;  Meyer  v.  St.  Louis,  etc.,  782,  8  Am.  &  Eng.  R.  Cas.  N.  S.  59.    See  also 

R.  Co.,  (C.  C.  A.)  54  Fed.  Rep.  116.    See  also  Nevin  v.  Pullman  Palace  Car  Co.,  106  111.  222, 

infra,  this  title,  Duties  and  Liabilities  —  As  to  46  Am.  Rep.  688. 

Property  of  Passenger.  2.  Sleeping-  Car  Companies  and  Innkeepers  Dis- 

TJnder  the  Mississippi  Constitution  sleeping  car  tinguished. —  "  1st.    The    peculiar  construction 

companies  are  declared  to  be  common  carriers.  of  sleeping  cars  is  such  as  to  render  it  almost 

Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss.  impossible  for  the  company,  even  with  the  most 

782,  8  Am.  &  Eng.  R.  Cas.  N.  S.  59.  careful  watch,  to  protect  the  occupants  of  berths 

In  Illinois  it  seems  that  sleeping  car  com-  from  being  plundered  by  the  occupants  of  ad- 

panies  are  regarded  as  nondescript  corporations.  joining  sections.    All  the  berths  open  upon  a 
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relation  to  the  public  imposes  upon  them  certain  duties  and  liabilities  in  the 
carriage  of  passengers  and  their  effects,  which  will  be  treated  in  detail  in  the 
succeeding  sections  of  this  title.1 

II.  Duties  and  Liabilities  —  1.  With  Respect  to  Appliances.  —  Sleeping  car 
companies,  by  their  invitation  to  passengers  to  occupy  their  cars,  hold  them- 
selves out  to  the  world  as  furnishing  safe  and  comfortable  cars,  and  when  they 
sell  a  ticket  there  is  an  implied  stipulation  that  their  cars  may  be  occupied 
with  reasonable  safety  and  comfort  as  sleeping  cars.2 

Usual  Conveniences.  —  A  passenger  on  a  sleeping  car  has  the  right  to  expect 
those  conveniences  which  are  ordinarily  furnished  by  such  cars,  and  for  which 
he  has  paid,3  and  there  is  an  implied  agreement  on  the  part  of  the  company 
that  it  will  keep  and  furnish  such  supplies  and  conveniences  as  are  usual  and 
necessary  to  the  health  and  comfort  of  the  passengers.4 

2.  With  Respect  to  Employment  of  Servants.  —  It  is  the  duty  of  a  company 
to  employ  a  sufficient  number  of  servants  to  protect  the  property  of  its 
passengers.5  It  also  obligates  itself,  by  the  sale  of  a  ticket,  to  furnish  proper 
attendance  for  the  passenger.® 

Service  at  Night.  —  By  furnishing  call  bells  to  enable  the  passengers  to  sum- 
mon the  servants,  the  company  holds  out  notice  that  the  bells  will  be  responded 
to  when  rung,  and  in  the  nighttime  it  is  the  duty  of  its  servants  to  be  ready 
to  respond  when  so  summoned.7 

3.  As  to  Transportation — a.  In  General..  —  The  sleeping  car  company, 
by  furnishing  cars  under  a  contract  with  the  railway  company  to  be  used  as 
sleeping  cars  by  the  traveling  public,  does  not  assume  towards  the  persons 
occupying  its  cars  the  relation  of  a  carrier,  nor  undertake  the  duty  of  trans- 
porting the  passengers  to  their  destination ;  8  but  the  obligation  which  devolves 
upon  it  by  the  sale  of  a  ticket  is  to  grant  the  purchaser  the  privilege  of  riding 
in  its  car  and  of  using  the  additional  comforts  and  conveniences  which  it 


common  aisle,  and  are  secured  only  by  a  cur- 
tain, behind  which  a  hand  may  be  slipped  from 
an  adjoining  or  lower  berth  with  scarcely  a 
possibility  of  detection.  2d.  As  a  compensation 
for  his  extraordinary  liability,  the  innkeeper 
has  a  lien  upon  the  goods  of  his  guests  for  the 
price  of  their  entertainment.  I  know  of  no  in- 
stance where  the  proprietor  of  a  sleeping  car 
has  ever  asserted  such  lien,  and  it  is  presumed 
that  none  such  exists.  The  fact  that  he  is  paid 
in  advance  does  not  weaken  the  argument,  as 
innkeepers  are  also  entitled  to  prepayment.  3d. 
The  innkeeper  is  obliged  to  receive  every  guest 
who  applies  for  entertainment.  The  sleeping 
car  receives  only  first-class  passengers  traveling 
upon  that  particular  road,  and  it  has  not  yet 
been  decided  that  it  is  bound  to  receive  those. 
4th.  The  innkeeper  is  bound  to  furnish  food  as 
well  as  lodging,  and  to  receive  and  care  for  the 
goods  of  his  guests,  and,  unless  otherwise  pro- 
vided by  statute,  his  liability  is  unrestricted  in 
amount.  The  sleeping  car  furnishes  a  bed  only, 
and  that,  too,  usually  for  a  single  night.  It 
furnishes  no  food,  and  receives  no  luggage  in 
the  ordinary  sense  of  the  term.  The  con- 
veniences of  the  toilet  are  simply  an  incident 
to  the  lodging.  5th.  The  conveniences  of  a 
public  inn  are  an  imperative  necessity  to  the 
traveler,  who  must  otherwise  depend  upon 
private  hospitality  for  his  accommodation,  no- 
toriously an  uncertain  reliance.  The  traveler 
by  rail,  however,  is  under  no  obligation  to  take 
a  sleeping  car.  The  railway  offers  him  an 
ordinary  coach,  and  cares  for  his  goods  and 
effects  in  a  van  especially  provided  for  that 


purpose.  6th.  The  innkeeper  may  exclude  from 
his  house  every  one  but  his  own  servants  and 
guests.  The  sleeping  car  is  obliged  to  admit  the 
employees  of  the  train  to  collect  fares  and  con- 
trol its  movements.  7th.  The  sleeping  car  can- 
not even  protect  its  guests,  for  the  conductor 
of  the  train  has  a  right  to  put  them  off  for  non- 
payment of  fare  or  violation  of  its  rules  and 
regulations."  Blum  v.  Southern  Pullman  Palace 
Car  Co.,  1  Flipp.  (U.  S.)  500.  See  also,  infra, 
this  title,  Duties  and  Liabilities — As  to  Prop- 
erty of  Passenger. 

1.  See  infra,  this  title,  Duties  and  Liabilities. 

2.  Appliances. — Campbell  v.  Pullman  Palace 
Car  Co.,  42  Fed.  Rep.  484  ;  Lewis  v.  New  York 
Sleeping  Car  Co.,  143  Mass.  267,  58  Am.  Rep. 
135. 

Liability  of  Carrier  for  Defects  in  Cars.  —  See 

the  title  Carriers  of  Passengers,  vol.  5,  pp. 
482,  530. 

3.  Conveniences.  —  Piper  v.  New  York  Cent., 
etc.,  R.  Co.,  76  Hun  (N.  Y.)  44. 

4.  Nevin  v.  Pullman  Palace  Car  Co.,  106  111. 
222,  46  Am.  Rep.  688. 

5.  Attendance.  —  Falls  River,  etc.,  Co.  v. 
Pullman  Palace  Car  Co.,  6  Ohio  Dec.  85.  See 
also  infra,  this  section. 

6  Simms  v.  Pullman  South  Car  Co.,  22  Fed. 
Cas.  No.  1 2,860a. 

7.  Pullman's  Palace  Car  Co.  v.  Fielding,  62 
111.  App.  577. 

8.  Transportation. —  Campbell  v.  Pullman 
Palace  Car  Co.,  42  Fed.  Rep.  484.  See  also 
Ulrich  v.  New  York  Cent.,  etc.,  R.  Co.,  108  N. 
Y.  80,  2  Am.  St.  Rep.  369. 
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furnishes.1  It  does,  however,  oblige  itself  to  have  throughout  the  entire  line, 
as  indicated  upon  its  tickets,  suitable  cars  to  allow  an  uninterrupted  transit; 
to  have  provided  such  connections  between  the  railroads  intervening  between 
the  termini  and  over  the  route  indicated  upon  the  tickets  as,  according  to  the 
regular  trains  running  upon  such  roads,  will  permit  a  continuous  transit;  and 
to  see  that  these  roads  are  so  situated,  manned,  and  operated  as,  according 
to  their  regularly  established  trains,  to  admit  of  a  continuous  passage  over 
the  route  specified  in  the  tickets.  Where  all  these  obligations  are  fulfilled 
the  sleeping  car  company  cannot  be  held  liable  for  the  failure  or  refusal  of  the 
railroad  company  to  perform  its  contract  for  the  transportation  of  the 
passenger.2 

b.  Matters  Connected  with  Operation  of  Train. — The  sleeping 
car  company,  by  furnishing  cars  to  be  used  as  sleeping  cars  by  the  traveling 
public,  under  a  contract  with  a  railway  company,  does  not  render  itself  liable 
for  injuries  received  by  a  stranger  through  an  accident  connected  with  the 
movement  of  the  train;  nor  is  it  liable  for  the  negligence  or  misconduct  of 
those  persons  charged  with  the  duty  of  operating  the  train  of  which  the  cars 
form  a  part.3 

4.  Obligation  to  Receive  Passengers  —  a.  In  General.  — As  in  the  case  of 
carriers  of  passengers  generally,4  one  of  the  duties  which  a  sleeping  car  com- 
pany owes  to  the  public  is  that  of  treating  with  fairness  and  without  unjust 
discrimination  all  persons  whose  patronage  is  solicited.  When,  therefore, 
a  passenger  who,  under  the  rules  of  the  company,  is  entitled  to  a  berth  upon 
the  payment  of  the  usual  fare,  and  to  whom  no  personal  objection  attaches, 
enters  the  company's  car  at  a  proper  time  for  the  purpose  of  procuring  accom- 
m  )dation,  and  applies  in  a  proper  manner  for  a  berth,  tendering  the  customary 
price  therefor,  the  company  is  obliged  to  furnish  the  accommodation,  provided 
it  has  a  vacant  berth  at  its  disposal.5  But  the  company  cannot  be  held  liable  for 
refusing  to  furnish  a  berth  when  so  requested  where  the  only  vacant  berth  is 
in  a  section  which  has  been  sold  previously,  even  though  the  section  has 
been  sold  to  one  person  who  occupies  only  one  part  thereof;  nor  can  it  be 
held  liable  for  the  refusal  of  its  agent  to  sell  a  section,  occupied  at  the  time, 
from  the  point  of  the  occupant's  destination  before  that  point  has  been 
reached.6 

b.  Right  to  Demand  Extra  Fare.  —  If  the  railway  company  furnishes 
a  sufficient  number  of  first-class  cars  with  the  usual  appliances  and  service  for 
the  accommodation  of  persons  entitled  to  first-class  passage,  the  payment  of 
a  first-class  fare  does  not  entitle  a  passenger  to  demand  carriage  in  a  parlor 
car  in  the  train,  furnished  with  additional  conveniences  and  service.  For  such 
additional  service  and  accommodations  the  company  may  lawfully  demand  a 
reasonable  extra  compensation  from  those  passengers  who,  from  choice,  avail 
themselves  thereof.  The  company  has  the  right  to  make  this  charge  not- 
withstanding the  fact  that  the  amount  which  it  may  charge  for  a  first-class 
passage  is  fixed  by  statute.7  In  case  the  passenger  cannot  obtain  a  seat  in 
the  ordinary  car,  he  may  pass  into  the  drawing-room  car  without  first  asking 
the  railway  conductor  for  a  seat,  and  may  recover  for  injuries  received  by 


1.  Duval  v.  Pullman  Palace  Car  Co.,  (C.  C. 
A.)  62  Fed.  Rep.  265  ;  Simms  v.  Pullman  South 
Car  Co.,  22  Fed.  Cas.  No.  12,869a. 

2.  Simms  v.  Pullman  South  Car  Co.,  22  Fed. 
Cas.  No.  12,869a. 

3.  Operation  of  Train.  —  Campbell  v.  Pullman 
Palace  Car  Co.,  42  Fed.  Rep.  484.  See  also 
Pullman  Palace  Car  Co.  v.  Smith,  79  Tex.  468, 
23  Am.  St.  Rep.  356. 

4.  Obligation  to  Furnish  Accommodations.  — 
See  title  Carriers  of  Passengers,  vol.  5,  p.  536. 


5.  Nevin  v.  Pullman  Palace  Car  Co.,  106  111. 
222,  46  Am.  Rep.  688  ;  Pullman  Palace  Cai  Co. 
v.  Lawrence,  74  Miss.  782,  8  Am.  &  Eng.  R. 
Cas.  N.  S.  59 ;  Pullman  Palace  Car  Co.  v. 
Booth,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
719.  See  also  Searles  v.  Mann  Boudoir  Car 
Co.,  45  Fed.  Rep.  330. 

6.  Searles  v.  Mann  Boudoir  Car  Co.,  45  Fed. 
Rep.  330. 

7.  Extra  Fare.  —  St.  Louis,  etc.,  R.  Co.  v. 
Hardy,  55  Ark.  134. 
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reason  of  the  attempt  of  the  drawing-room  car  employee  to  eject  him.1 

c.  Right  to  Require  Ticket. — The  company  may  lawfully  require 
those  seeking  to  be  carried  to  purchase  tickets,  when  convenient  facilities 
therefor  are  afforded:  to  exhibit  them  to  persons  designated  by  it  for  that 
purpose,  and  to  surrender  them  after  securing  their  berths  in  the  car,  when 
required  by  the  person  in  immediate  charge.  It  may  also  provide  that  its 
conductor  shall  take  from  persons  desiring  berths  only  tickets,  passes,  or 
money.  These  rules  are  reasonable  regulations  which  the  company  may 
provide  for  its  protection.* 

d.  Right  to  Refuse  Person  Not  Holding  First-class  Ticket.  — 
Where  by  a  contract  between  the  sleeping  car  company  and  the  railroad  com- 
pany the  latter  company  determines  what  passengers  shall  be  entitled  to 
occupy  the  sleeping  cars,  the  sleeping  car  company  is  not  liable  for  a  refusal 
to  furnish  a  berth  to  a  passenger  who,  under  the  rules  of  the  railroad  com- 
pany, is  not  authorized  to  use  the  sleeping  car.3  So  the  sleeping  car  com- 
pany is  not  liable  for  a  refusal  in  accordance  with  the  terms  of  its  agreement 
with  the  railroad  company  to  furnish  sleeping  car  accommodations  to  one  not 
holding  a  first-class  ticket,4  or  to  one  not  holding  a  ticket  for  transportation 
for  the  whole  route.5  It  is  immaterial  in  this  connection  that  the  agent  refus- 
ing to  sell  the  berth  was  the  agent  of  the  sleeping  car  company  as  well  as  of 
the  railroad  company,  as,  in  refusing  such  accommodation,  he  is  acting  as  the 
agent  of  the  railroad  company,  a-id  not  of  the  sleeping  car  company.6 

e.  Discrimination  on  Account  of  Color.  —  The  obligation  imposed 
by  law  upon  carriers  generally  to  receive  for  carriage  all  properly  behaved  and 
otherwise  unobjectionable  persons  who  have  complied  with  the  reasonable 
regulations  precludes  the  carrier  from  refusing  an  intended  passenger  on 
account  of  race  or  color,7  in  the  absence  of  statute.  The  state  statutes  can- 
not relieve  the  carrier  of  this  duty  as  far  as  interstate  passengers  are  con- 
cerned.8 If  the  sleeping  car  company  has  contracted  to  furnish  accommodations 
to  a  negro,  it  cannot  defend  an  action  for  the  breach  of  its  contract  on  the 
ground  that  in  the  course  of  the  journey  the  car  entered  a  state  where  the 
transportation  of  negroes  in  the  same  car  with  white  passengers  was  illegal, 
as,  in  such  case,  the  contract  of  the  passenger  was  not  that  he  should  be 
carried  in  the  same  car  with  white  persons  in  violation  of  law,  but  he  had  the 
right  to  assume  that  if  such  contingency  arose  he  would  be  furnished  with  a 
berth  in  a  coach  or  apartment  of  equal  comfort  and  convenience  separate 
from  the  white  passengers.9 

5.  In  Carriage  of  Passengers  —  a.  In  General. — Sleeping  car  companies 
assume  certain  duties  and  obligations  to  their  patrons,  and  become  bound  to 
exercise  reasonable  care  in  the  performance  of  them.10  They  hold  themselves 
out  as  furnishing  safe  and  comfortable  cars,  with  the  implied  stipulation  that 
these  cars  may  be  occupied  with  reasonable  safety  and  comfort  as  sleeping 
cars.  By  receiving  pay  for  the  use  thereof  they  agree  that  they  will  exercise 
ordinary  care  to  secure  the  comfort  and  safety  of  the  passengers.11  On  the 
part  of  these  companies  it  is  furthermore  impliedly  agreed  that  all  proper 
means  within  their  power  will  be  employed  to  preserve  order  in  their  sleeping 

1.  Thorpe  v.  New  York  Cent.,  etc.,  R.  Co.,  76  5.  Lawrence  v.  Pullman's  Palace  Car  Co.,  144 
N.  Y.  402,  32  Am.  Rep.  325.  Mass.  1,  50  Am.  Rep.  58. 

2.  Tickets.  —  Pullman  Palace  Car  Co.  v.  6.  Lemon  v.  Pullman  Palace  Car  Co.,  52  Fed. 
Reed,  75  111.  125,  20  Am.  Rep.  232.  Rep.  262. 

3.  First-class  Railway  Tickets.  —  Lemon  v.  7.  Discrimination.  —  Sec  the  title  Carriers 
Pullman  Palace  Car  Co.,  52  Fed.  Rep.  262 ;  of  Passengers,  vol.  5,  p.  539. 

Pullman  Palace  Car  Co.  v.  Lee,  49  111.  App.  75  ;  8.  See  the  title  Civil  Rights,  vol.  6,  p.  86. 

Lawrence  v.   Pullman's   Palace  Car  Co.,    144  9.  Pullman  Palace  Car  Co.  v.  Cain,  15  Tex. 

Mass.  1,  59  Am.  Rep.  58.  Civ.  App.  503. 

4.  Lemon  v.  Pullman  Palace  Car  Co.,  52  Fed.  10.  Duty  to  Passengers.  —  Campbell  v.  Pull- 
Rep.  262  ;  Pullman  Palace  Car  Co.  v.  Lee,  49  man  Palace  Car  Co.,  42  Fed.  Rep.  484. 

111.  App.  75.  11.  Campbell  v.   Pullman    Palace   Car.  Co., 
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cars  during  the  journey  and  especially  during  the  sleeping  hours,  and  that 
they  will  permit  the  passengers  peaceably  to  occupy  the  berths,  and  in  no 
wise  attempt  to  interfere  with  their  proper  use  and  enjoyment  thereof.1 
Their  employees  in  charge  of  the  cars  are  bound  to  exercise  ordinary  care  for 
the  protection  and  comfort  of  persons  using  them  in  accordance  with  the 
regulations  of  the  company,  and,  if  injuries  arise  through  the  failure  of  such 
care  on  the  part  of  the  servants,  the  company  is  liable.2 

Duty  to  Reserve  Berth.  — The  demand  for  a  berth  on  the  part  of 
the  passenger,  and  the  promise  to  furnish  it  on  the  part  ot  the  company,  con- 
stitute a  contract  which  binds  the  passenger  to  pay  therefor,  and  binds  the 
company  to  furnish  it,  and  these  mutual  obligations  and  promises  constitute 
a  valid  consideration  for  the  contract.  Where  such  a  contract  has  been 
entered  into,  the  company  becomes  bound  to  reserve  the  berth,  and  cannot 
excuse  its  failure  to  comply  with  its  undertaking  upon  the  ground  that  other 
persons  demanded  the  berth  before  the  passenger  presented  himself  to  pay 
for  or  occupy  it.3  Where  the  company  fails  to  comply  with  such  an  agree- 
ment of  its  agent  to  reserve  a  berth  for  a  passenger,  and  supplies  only  inferior 
accommodations  as  a  substitute  therefor,  the  company  is  liable  for  the  dam- 
ages resulting  therefrom.  To  establish  the  authority  of  the  agent  to  make 
the  reservation,  similar  acts  on  his  part  and  the  recognition  of  them  by  the 
company  under  similar  circumstances  may  be  shown.4  The  company  is  also 
liable  for  its  failure  to  furnish  a  berth  to  a  passenger  who  has  paid  its  charges 
before  entering  its  car  and  has  been  received  on  the  car  and  assigned  to  a 
berth.  It  cannot  relieve  itself  from  liability  therefor  by  tendering  him  back 
the  amount  of  the  charges  which  had  been  paid  by  him.5 

Evidence.  —  In  an  action  to  recover  for  a  failure  of  the  company  to  reserve 
a  berth,  evidence  of  the  rudeness  of  the  conductor  in  ejecting  the  passenger 
from  the  car  is  admissible.6 

c.  Duty  to  Prepare  Berth.  — While  it  is  the  company's  duty  to  have 
the  passenger's  berth  made  up  and  ready  for  his  occupancy  at  the  proper 
time,7  the  passenger  cannot  recover  damages  merely  because  the  Company's 
employee  failed  to  comply  immediately  with  the  request  for  the  preparation 
of  his  berth.8 

d.  Means  of  Entering  and  Leaving  Berth.  —  The  undertaking  of  the 
company  is  not  only  to  provide  a  berth,  but  also  a  reasonably  safe  means  of 
getting  in  and  out  of  the  berth.  So,  where  it  furnishes  an  upper  berth,  it  is  its 
duty  also  to  furnish  steps  or  other  mechanical  contrivances  to  assist  the  pas- 
senger in  entering  or  leaving  the  berth,  and  where  it  is  necessary  it  must  also 
furnish  the  aid  of  a  servant  for  the  passenger  in  making  use  of  the  steps.9 

c.  Lighting  Car.  —  It  is  the  duty  of  the  company  to  furnish  lights  and 
to  use  reasonable  diligence  to  maintain  them  in  the  toilet  room  and  other 
parts  of  the  car  which  are  subject  to  use  by  the  passengers  at  various  times. 
The  questions  whether  or  not  the  company  is  guilty  of  negligence  in  failing  to 
do  this,  and  of  the  passenger's  negligence  in  making  use  of  these  portions  of 
the  car  when  unlighted,  are  for  the  jury.10 

/.  Keeping  Aisle  Unobstructed.  — It  is  the  company's  d«uty  to  keep 

42  Fed.  Rep.  484;  Lewis  v.  New  York  Sleep-  5.  Braun  v.  Webb,  (N.  Y.  City  Ct.  Gen.  T.) 

ing  Car   Co.,   143   Mass.   267,    58   Am.   Rep.  32  Misc.  (N.  Y.)  243. 

135-  6.  Pullman  Palace  Car  Co.  v.  Booth,  (Tex. 

1.  Nevin  v.  Pullman  Palace  Car  Co.,  106  111.  Civ.  App.  1894)  28  S.  W.  Rep.  719. 

222,  46  Am.  Rep.  688.  7.  Nevin  v.  Pullman  Palace  Car  Co.,  106  111. 

2.  Campbell  v.  Pullman  Palace  Car  Co.,  42  222,  46  Am.  Rep.  688. 

Fed.  Rep.  484.  8.  Pullman   Palace  Car  Co.  v.  Ehrman,  65 

3.  Reserving  Berth.  —  Pullman    Palace    Car  Miss.  383. 

Co.  v.  Booth,  (Tex.  Civ.  App.  1894)  28  S.  W.  9.  Means  of  Egress.  —  Pullman's  Palace  Car 

Rep.  719.  Co.  v.  Fielding,  62  111.  App.  577. 

4.  Pullman  Palace  Car  Co.  v.  Nelson,  22  Tex.  10.  Piper  v.  New  York  Cent.,  etc..  R.  Co.,  76 
Civ.  App.  223.  Hun  (N.  Y.)  44. 
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the  aisle  of  the  car  free  from  obstruction  and  open  to  the  use  of  the  passengers, 
and  the  passengers  may  assume  that  they  can  safely  pass  through  the  car.1 

g.  Right  of  Husband  and  Wife  to  Occupy  Same  Berth.  —  Where  a 
berth  is  contracted  for  by  the  husband  with  the  express  understanding  that  it 
is  engaged  for  the  joint  occupancy  of  himself  and  wife  or  under  circumstances 
which  are  not  misleading  within  themselves,  the  refusal  to  permit  such  a  joint 
occupancy  without  other  reason  than  the  difference  of  sex,  and  where  such  a 
refusal  would  amount  to  a  breach  of  contract,  gives  to  the  injured  party  a 
right  of  action  for  damages.  But  where  the  husband  and  wife  each  contract 
for  a  berth,  the  company  is  not  liable  for  a  refusal  to  permit  them  to  occupy 
the  same  berth.2 

h.  Duty  to  Awaken  Passenger.  —  The  sleeping  car  company  is  under 
obligation  to  awaken  and  notify  the  passenger  in  time  for  him  to  dress  and 
safely  and  comfortably  to  leave  the  train  at  the  point  of  his  destination,  and  is 
liable  for  failure  to  do  so.  This  obligation  is  directly  involved  in  the  contract 
for  the  use  of  the  berth.3 

i.  Protection  of  Passenger  —  (i)  In  General.  —  From  the  character  of 
the  business  in  which  the  company  is  engaged  there  is  imposed  upon  it  the 
duty  of  exercising  a  reasonable  watch  over  the  safety  of  its  sleeping  passengers.* 

Burden  of  Proof.  —  The  burden  of  showing  a  failure  or  neglect  on  the  part  of 
the  company  or  its  servants  to  exercise  the  care  owed  to  the  passenger  is  on 
the  passenger.5 

(2)  Assault  by  Servant.  —  The  liability  of  a  sleeping  car  company  fot 
injuries  to  a  person  not  a  passenger,  but  lawfully  on  the  car,  caused  by  the 
wanton  and  unprovoked  assault  by  its  servant,  is  not  governed  by  the  princi- 
ples regulating  the  liability  of  common  carriers,  under  the  contract  of  carriage, 
for  like  assaults  committed  by  their  servants  upon  passengers;  but  the  obliga- 
tion in  such  a  case  is  independent  of  any  contractual  relation  and  is  governed 
by  the  general  principles  of  the  law  of  master  and  servant,6  the  company  being 
liable  as  any  other  master  for  an  injury  caused  by  its  servant  in  the  course  of 
his  employment,7  but  not  for  a  wanton  assault  committed  by  the  servant  out- 
side of  the  scope  of  his  employment  and  the  functions  committed  to  him.8 

Wilful  Misconduct.  —  But  this  liability  has  been  extended  so  far  as  to  hold  the 
company  also  liable  for  any  injury  to  a  person  occupying  its  car,  which  results 
through  the  negligence  or  wilful  misconduct  of  the  servants  in  charge  there- 
of, of  such  a  nature  as  to  interfere  with  the  safe  and  comfortable  use  of  the 
car  by  the  passenger.9    So  the  company  is  liable  for  an  indecent  assault  made 

1.  Levien  v.  Webb,  (N.  Y.  City  Ct.  Gen.  T.)  notice  of,  or  cause  to  anticipate,  such  a  danger. 
30  Misc.  (N.  Y.)  196.  Connell  v.  Chesapeake,  etc.,  R.  Co.,  93  Va.  44, 

2.  Pullman  Palace  Car  Co.  v.  Bales,  80  Tex.  57  Am.  St.  Rep.  786,  5  Am.  &  Eng.  R.  Cas.  N. 
2ii-  S.  333- 

3.  Awakening  Passengers.  —  Pullman  Palace  5.  Campbell  v.  Pullman  Palace  Car  Co.,  42 
Car  Co.  v.  Smith,  79  Tex.  468,  23  Am.  St.  Rep.  Fed.  Rep.  484. 

356.    See  also  McKeon  v.  Chicago,  etc.,  R.  Co.,  6.  Assaults  by  Servants. —  Williams  v.  Pullman 

94  Wis.  477,  8  Am.  &  Eng.  R.   Cas.  N.  S.  Palace  Car  Co.,  40  La.  Ann.  87. 

219.  7.  Heenrich  v.  Pullman  Palace  Car  Co.,  20 

4.  Duty  to  Guard  Passengers,  —  Kates  v.  Pull-  Fed.  Rep.  100;  Campbell  v.  Pullman  Palace  Car 
man's  Palace  Car  Co.,  95  Ga.  810;  Pullman's  Co.,  42  Fed.  Rep.  484;  Pullman  Palace  Car  Co. 
Palace  Car  Co.  v.  Harvey,  101  Ga.  733;  Pull-  v.  Lawrence,  74  Miss.  782. 

man  Palace  Car  Co.  v.  Hunter,  107  Ky.  519.  8.  Williams  v.  Pullman  Palace  Car  Co.,  40 

Therefore  when  a  sleeping  car  company  re-  La.  Ann.  87.    See  also  the  title  Carriers  of 

ceives  a  passenger  and  he  retires  to  rest,  it  is  Passengers,  vol.  5,  p.  541. 

assumed  to  anticipate,  and  is  required  to  guard  Sufficiency  of  Evidence  to  Show  that  Act  Was 

and  protect  him  against,  a  crime  which  is  likely  Not  Within  Scope  of  Servant's  Employment.  — 

to  occur  whenever  the  temptation  and  the  op-  Williams  v.   Pullman  Palace  Car  Co.,  40  La. 

portunity  are  presented,  hut  it  cannot  be  deemed  Ann.  87. 

to  have  anticipated,  or  be  expected  to  guard  and  9.  Campbell  v.  Pullman  Palace  Car  Co.,  42 

protect  him  against,  a  crime  which  it  has  no  Fed.  Rep.  484 ;  Dwindle  v.  New  York  Cent., 

reason  to  foresee.    So  it  is  not  liable  for  the  etc..  R.  Co.,  120  N.  Y.  117,  17  Am.  St.  Rep. 

murder  of  a  passenger  occupying  his  berth,  by  611.    See  also  the  title  Carriers  of  Passen- 

a  third  person,  where  it  had  no  knowledge  or  gers,  vol.  5,  p.  542. 
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by  its  porter  upon  a  woman  passenger.1 

Rudeness  of  Servants.  —  It  is  the  duty  of  a  sleeping  car  company  to  investigate 
matters  apparently  showing  improper  conduct  by  passengers  ;  but  such  investi- 
gation should  be  conducted  without  rudeness  or  greater  publicity  than  neces- 
sary. Mere  rudeness  of  manner  in  discharging  the  duty,  not  accompanied  by 
violence,  will  not,  however,  of  itself  be  a  cause  of  action,  although  it  might  be 
considered  in  aggravation  of  damages  if  a  cause  of  action  otherwise  existed.2 

(3)  Assault  by  Third  Person.  —  While  it  is  the  duty  of  the  company  to 
convey  passengers  in  comfort  and  safety  and  to  extend  to  them  a  reasonable 
protection,  it  cannot  be  held  liable  for  injuries  received  by  a  passenger  at  the 
hands  of  an  intruder,  a  stranger,  or  a  fellow  passenger,  where  its  agents  or 
employees  neither  knew,  nor  in  the  light  of  surrounding  circumstances  were 
bound  to  know,  that  the  danger  threatened  was  to  be  apprehended,  and  failed 
to  use  their  authority  and  power  to  protect  the  passenger  therefiom.3 

j.  Ejection  of  Passenger  —  (1)  In  General.  — The  right  of  a  sleeping 
car  company  to  eject  or  restrain  improper  or  unsuitable  passengers  is  no  more 
limited  than  the  right  of  an  ordinary  carrier  of  passengers.4 

(2)  Passenger  Not  Holding  First-class  Ticket.  —  The  ejection  from  a  sleep- 
ing car  in  accordance  with  the  rule  of  the  company  of  a  passenger  traveling 
on  a  second-class  ticket  is  the  act  of  the  railroad  company  and  not  of  the 
sleeping  car  company,  even  though  the  conductor  and  porter  of  the  sleeping 
car  assisted  the  employees  of  the  railroad  company  in  the  ejection.5 

(3)  Refusal  to  Pay  Extra  Fare.  —  Where  a  passenger  in  a  chair  car  declines 
to  pay  the  regular  extra  charge  demanded  (the  amount  not  being  unreason- 
able) for  the  additional  convenience  and  service  therein,  he  cannot  recover 
damages  because  he  is  removed  to  an  ordinary  fust-class  car,  if  his  removal  is 
accomplished  without  unnecessary  force.6 

(4)  Berth  Sold  Through  Mistake.  —  No  recovery  can  be  had  for  injuries 
sustained  by  the  expulsion  of  a  passenger  without  compulsion  from  a  sleep- 
ing car  berth,  when  it  appears  that  the  berth  in  question  was  customarily 
reserved  by  standing  order  of  the  company  and  had  been  erroneously  sold  by 
the  conductor,  and  that  he,  on  discovering  his  error,  notified  the  passenger 
and  offered  equal  accommodation  elsewhere,  which  the  passenger  refused.7 

(5)  Loss  of  Ticket.  —  In  ejecting  passengers  the  law  exacts  from  the  com- 
pany a  reasonable  conduct  on  the  part  of  its  employees  or  agents.  Thus, 
where  the  proof  is  clear  and  satisfactory  that  the  passenger  has  bought  his 
ticket,  but  has  lost  it,  and  the  ticket  is  limited  to  a  particular  berth  and  trip, 
and  the  circumstances  are  such  that  it  is  reasonably  certain  that  the  company 
cannot  be  defrauded  by  the  ticket  being  in  the  hands  of  another,  the  pas- 
senger should  have  the  berth,8  and  the  conductor  exceeds  his  authority  in 
ejecting  him  from  the  car.9 

(6)  Liability  for  Wrongful  Ejection  —  (a)  in  General.  —  The  passenger,  upon 
purchasing  a  ticket  purporting  to  entitle  him  to  a  continuous  passage,  is 
entitled  to  a  passage  in  the  berth  for  which  he  holds  a  ticket,  or  in  one  equally 
desirable  in  point  of  safety,  convenience,  and  comfort.10    It  is  no  defense  to 

1.  Campbell  v.  Pullman  Palace  Car  Co.,  42  App.  75  ;  Lawrence  v.  Pullman's  Palace  Car  Co., 
Fed.  Rep.  484.  144  Mass.  1,  59  Am.  Rep.  58.    See  also  supra, 

2.  Pullman  Palace  Car  Co.  v.  Bales,  80  Tex.  this  section,  Obligation  to  Receive  Passengers. 
211,  47  Am.  &  Eng.  R.  Cas.  416.  See  also  the  6.  St.  Louis,  etc.,  R.  Co.  v.  Hardy,  55  Ark. 
title  Carriers  of  Passengers,  vol.  5,  p.  550.  134. 

3.  Assault  by  Stranger.  —  Connell  v.  Chesa-  7.  Mann  Boudoir  Car  Co.  v.  Dupre,  (C.  C. 
peake,  etc.,  R.  Co.,  93  Va.  44,  57  Am.  St.  Rep.  A.)  54  Fed.  Rep.  646. 

786,  s  Am.  &  Eng.  R.  Cas.  N.  S.  333.  8.  Lost  Ticket.  —  Pullman  Palace  Car  Co.  v. 

4.  Right  to  Eject.  —  Meyer  v.  St.  Louis,  etc.,  Reed,  75  111.  125,  20  Am.  Rep.  232. 

R.  Co.,  (C.  C.  A.)  54  Fed.  Rep.  116.    See  also  9.  Buck  v.  Webb,  58  Hun  (N.  Y.)  185. 

the  title  Carriers  of  Passengers,  vol.  5,  p.  594  10.  Wrongful  Ejection.  —  Pullman  Palace  Car 

et  scq.  Co.  v.  Taylor,  65  Ind.  153,  32  Am.  Rep.  57; 

5.  Pullman  Palace  Car  Co.  v.  Lee,  49  111.  Pullman  Palace  Car  Co.  v.  Cain,  15  Tex.  Civ. 
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a  breach  of  the  company's  contract  in  such  regard,  that  it  simply  furnished  the 
cars  to  the  railroad  company  for  the  use  of  passengers  for  a  certain  rent,  pur- 
suant to  a  contract  between  it  and  the  railroad  company.1  So,  where  a  pas- 
senger who  has  purchased  a  berth  for  use  between  two  points  is  ejected  from 
the  car  before  reaching  his  destination,  by  reason  of  the  fact  that  the  car  is 
transported  by  a  line  over  which  his  railway  ticket  is  not  good,  there  is  a  breach 
of  the  implied  contract  of  the  sleeping  car  company  that  he  shall  be  allowed 
to  ride  undisturbed  the  whole  of  the  distance  in  that  car,  and  the  company  is 
liable  therefor.2 

(b)  Ejection  by  Officer  of  Railway  Company.  —  A  sleeping  car  company  cannot  be 
held  liable  for  the  expulsion  from  its  car  of  a  passenger  by  the  officers  or 
agents  of  the  railroad  company  where  its  own  servants  had  nothing  to  do 
with  it.3 

k.  Parol  Evidence  to  Vary  Ticket.  —  When  a  passenger  buys  the 
right  to  use  a  berth  of  a  sleeping  car,  the  purchased  ticket  which  he  receives 
is  not  intended  to  and  does  not  express  all  of  the  terms  of  the  contract  into 
which  he  enters,  but  is  merely  a  symbol  to  show  that  he,  the  possessor,  has 
entered  into  a  contract  with  the  company  entitling  him  to  passage  in  its  car,4 
and  may  be  varied  or  contradicted  by  parol  evidence.5 

/.  Duty  of  Passenger.  —  The  passenger,  on  his  part,  when  he  engages 
a  berth  in  a  sleeping  car,  impliedly  agrees  to  conduct  himself  in  a  quiet  and 
orderly  manner;  to  take  proper  care  of  his  berth  while  it  is  in  his  possession, 
and  to  give  it  up  at  the  end  of  his  journey  in  as  good  condition  as  when  it 
was  assigned  to  him,  necessary  wear  excepted.6 

6.  As  to  Property  of  Passenger  —  a.  Not  Liable  as  Innkeeper  or  Car- 
rier.—  The  liability  of  the  company  as  to  the  property  or  baggage  of  its 
passengers  is  not  that  of  an  innkeeper  or  a  carrier,  nor  does  it  insure  their 
effects,  but  it  can  only  be  held  liable  where  the  loss  or  damage  is  caused  by  its 
negligent  failure  to  perform  the  duties  which  it  owes  to  the  passenger.7 

App.  503  ;  Pullman  Palace  Car  Co.  v.  Pollock,  Coach  Co.  v.  Diehl,  84  Ind.  474,  43  Am.  Rep. 

69  Tex.  123,  5  Am.  St.  Rep.  31.  102. 

1.  Pullman  Palace  Car  Co.  v.  Taylor,  65  Ind.  Kentucky.  —  Pullman  Palace  Car  Co.  v.  Gay- 
153,  32  Am.  Rep.  57.  lord,  (Ky.)  23  Am.  L.  Reg.  N.  S.  788. 

2.  Pullman's  Palace  Car  Co.  v.  King,  (C.  C.  Massachusetts.  —  Whitney  v.  Pullman's  Pal- 
AO  99  Fed.  Rep.  380.  ace  Car  Co.,  143  Mass.  243;  Lewis  v.  New  York 

3.  Paddock  v.  Atchison,  etc.,  R.  Co.,  37  Fed.  Sleeping  Car  Co.,  143  Mass.  267,  58  Am.  Rep. 
Rep.  841;  Pullman  Palace  Car  Co.  v.  Lee,  49  135,  28  Am.  &  Eng.  R.  Cas.  148;  Dawley  v. 
111.  App.  75.  Compare  Pullman  Palace  Car  Co.  Wagner  Palace  Car  Co.,  169  Mass.  315; 
v.  Cain,  15  Tex.  Civ.  App.  503;  Pullman  Palace  Whicher  v.  Boston,  etc.,  R.  Co.,  176  Mass.  275. 
Car  Co.  v.  Pollock,  69  Tex.  123,  5  Am.  St.  Mississippi. — -Illinois  Cent.  R.  Co.  v.  Handy, 
Rep.  31.  63  Miss.  609,  56  Am.  Rep.  846. 

4.  Ticket  as  Evidence.  —  Lewis  v.  New  York  Missouri.  —  Scaling  v.  Pullman's  Palace  Car 
Sleeping  Car  Co.,  143  Mass.  267,  58  Am.  Rep.  Co.,  24  Mo.  App.  29  ;  Root  v.  New  York  Cent. 
135.  Sleeping  Car  Co.,  28  Mo.  App.  199. 

5.  Mann  Boudoir  Car  Co.  v.  Dupre,  (C.  C.  New  York.  —  Tracy  v.  Pullman  Palace  Car 
A.)  54  Fed.  Rep.  646.  See  also  the  title  Car-  Co.,  (N.  Y.  City  Ct.)  67  How.  Pr.  (N.  Y.)  154; 
riers  of  Passengers,  vol.  5,  p.  639.  Williams  v.  Webb,   (Supm.  Ct.  App.  T.)  27 

6.  Passenger's  Duty.  —  Nevin  v.  Pullman  Misc.  (N.  Y.)  508:  Welch  v.  Pullman  Palace 
Palace  Car  Co.,  106  111.  222,  46  Am.  Rep.  688.      Car  Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  16  Abb. 

7.  Not  Innkeeper  or  Carrier — United  States.  Pr.  N.  S.  (N.  Y.)  352;  Carpenter  v.  New  York, 
—  Blum  v.  Southern  Pullman  Palace  Car  Co.,  1  etc.,  R.  Co.,  124  N.  Y.  53,  21  Am.  St.  Rep.  644; 
Flipp.  (U.  S.)  500,  3  Fed.  Cas.  No.  1,574-  Welding  v.  Wagner,  (Marine  Ct.)  1  City  Ct. 

Alabama. — Pullman  Palace  Car  Co.  v.  Adams,  (N.  Y.)  66. 

120  Ala.  581;  Cooney  v.  Pullman  Palace  Car  Ohio.  —  Fall    River,    etc.,    Co.    v.  Pullman 

Co.,  121  Ala.  368.  Palace  Car  Co.,  6  Ohio  Dec.  85. 

Colorado. —  Pullman     Palace     Car    Co.    v.  Pennsylvania.' — Pfaelzer  v.  Palace  Car  Co., 

Freudenstein,  3  Colo.  App.  540.  4  W.  N.  C.  (Pa.)  240 ;  Pullman  Car  Co.  v. 

Georgia. —  Pullman's  Palace  Car  Co.  v.  Hall,  Gardner,  3  Penny.  (Pa.)  84,  16  Am.  &  Eng.  R. 

106  Ga.  765,  71  Am.  St.  Rep.  293.  Cas.  328. 

Illinois.  —  Pullman  Palace  Car  Co.  v.  Smith,  Tennessee.  —  Pullman    Palace    Car    Co.  v. 

73  111.  360,  24  Am.  Rep.  258.  Gavin,  93  Tenn.  53,  42  Am.  St.  Rep.  902. 

Indiana.  —  Voss  v.  Wagner  Palace  Car  Co.,  Texas.  —  Pullman  Palace  Car  Co.  v.  Pollock, 

16   Ind.   App.  271  ;  Woodruff   Sleeping,   etc.,  69  Tex.  120,  5  Am.  St.  Rep.  31  :  Dargan  v. 
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A  Contrary  View  has  been  taken  in  some  jurisdictions,  and  the  company  has 
been  held  to  the  same  liability,  as  regards  the  baggage  and  effects  of  a  traveler, 
as  an  innkeeper  is  held.1 

Negligence  of  Servants.  —  This  liability  extends  to  losses  caused  by  the  negli- 
gence or  misconduct  of  the  company's  agents  and  servants.2  And  the 
violation  by  an  employee  of  the  rules  enacted  by  the  company  for  the  pro- 
tection of  the  passenger's  property  may  be  such  an  act  of  negligence  as  will 
render  the  company  liable  for  a  loss  of  property  resulting  therefrom.3 

b.  Degree  of  Care  Required  —  (i)  In  General.  — While,  as  has  been 
stated,  the  company  is  not  held  to  the  same  liability  as  a  common  carrier  or 
as  an  innkeeper,  yet,  from  the  character  of  the  business  in  which  it  is  engaged, 
the  duty  is  imposed  on  it  of  exercising  a  reasonable  degree  of  care  to  guard 
the  property  of  the  passenger  from  theft,  and  if  through  want  of  such  care  the 
baggage  or  personal  effects  of  a  passenger,  such  as  he  might  reasonably 
carry  with  him,  are  stolen,  the  company  is  liable.4 

Train  Owned  by  Railway.  —  The  fact  that  the  train  to  which  the  cars  are  attached 
belongs  to  the  railway  company  does  not  relieve  the  sleeping  car  company 
from  liability  for  a  loss  caused  by  its  failure  to  exercise  the  proper  degree  of 
care.5 

(2)  Care  Proportionate  to  Danger.  —  While,  therefore,  the  company  is  not 
required  to  exercise  the  highest  degree  of  care,  but  only  reasonable  care,  it  is 
well  settled  that  the  care  to  be  exercised  must  be  measured  with  reference  to  the 
danger  of  theft  reasonably  to  be  apprehended  6  under  the  existing  conditions, 7 


Pullman  Palace  Car  Co.,  2  Tex.  App.  Civ.  Cas. 
§  691  ;  Pullman  Palace  Car  Co.  v.  Matthews,  74 
Tex.  654,  15  Am.  St.  Rep.  873;  Stevenson  v. 
Pullman  Palace  Car  Co.,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  112;  Belden  v.  Pullman  Palace 
Car  Co.,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep. 
22 ;  Pullman  Sleeping  Car  Co.  v.  Hatch,  (Tex. 
Civ.  App.  19*02)  70  S.  W.  Rep.  771. 

See  also  the  title  Inns  and  Innkeepers,  vol. 
16,  p.  512. 

Sleeping  Car  Companies  and  Common  Carriers 
Distinguished.  —  Pullman  Palace  Car  Co.  v. 
Lawrence,  74  Miss.  782.  See  also  supra,  this 
title,  Character  and  Status. 

1.  Sise  v.  Pullman  Palace  Car  Co.,  1  Quebec 
Super.  Ct.  9.  See  also  Pullman  Palace  Car  Co. 
v.  Lowe,  28  Neb.  239,  40  Am.  &  Eng.  R.  Cas. 
637. 

2.  Servant's  Negligence.  —  Pullman  Palace 
Car  Co.  v.  Martin,  95  Ga.  314,  2  Am.  &  Eng. 
R.  Cas.  N.  S.  475;  Voss  v.  Wagner  Palace  Car 
Co.,  16  Ind.  App.  271  ;  Woodruff  Sleeping,  etc., 
Coach  Co.  v.  Diehl,  84  Ind.  474,  43  Am.  Rep. 
102;  Whicher  v.  Boston,  etc.,  R.  Co.,  176  Mass. 
275- 

3.  Dawley  v.  Wagner  Palace  Car  Co.,  169 
Mass.  315. 

4.  Degree  of  Care — United  States.  —  Blum  v. 
Southern  Pullman  Palace  Car  Co.,  1  Flipp.  (U. 
S.)  500 :  Barrott  v.  Pullman's  Palace  Car  Co., 
51  Fed.  Rep.  796. 

Alabama. — Pullman  Palace  Car  Co.  v.  Adams, 
120  Ala.  581,  74  Am.  St.  Rep.  53;  Cooney  v. 
Pullman  Palace  Car  Co.,  121  Ala.  368. 

Colorado.  —  Pullman  Palace  Car  Co.  v. 
Freudenstein,  3  Colo.  App.  540. 

Georgia.  —  Pullman  Palace  Car  Co.  7'.  Mar- 
tin, 92  Ga.  161  ;  Kates  v.  Pullman's  Palace  Car 
Co.,  95  Ga.  810;  Pullman's  Palace  Car  Co.  v. 
Harvey,  101  Ga.  733. 

Indiana.  —  Woodruff  Sleeping,  etc.,  Coach 
Co.  v.  Diehl,  84  Ind.  474,  43  Am.  Rep.  102. 
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Kentucky.  —  Pullman  Palace  Car  Co.  v. 
Hunter,  107  Ky.  519. 

Massachusetts.  —  Lewis  v.  New  York  Sleep- 
ing Car  Co.,  143  Mass.  267,  58  Am.  Rep.  135; 
Whitney  v.  Pullman's  Palace  Car  Co.,  143  Mass. 
243- 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Handy, 
63  Miss.  609,  56  Am.  Rep.  846. 

Missouri.  —  Scaling  v.  Pullman's  Palace  Car 
Co.,  24  Mo.  App.  29 ;  Hampton  v.  Pullman 
Palace  Car  Co.,  42  Mo.  App.  134;  Root  v. 
New  York  Cent.  Sleeping  Car  Co.,  28  Mo.  App. 
199. 

New  York.  —  Tracy  v.  Pullman  Palace  Car 
Co.,  (N.  Y.  City  Ct.)  67  How.  Pr.  (N.  Y.)  154. 

Ohio.  —  Falls  River,  etc.,  Co.  v.  Pullman 
Palace  Car  Co.,  6  Ohio  Dec.  85. 

Tennessee.  —  Pullman  Palace  Car  Co.  v. 
Gavin,  93  Tenn.  53,  42  Am.  St.  Rep.  902. 

Texas.  —  Pullman  Palace  Car  Co.  v.  Pollock, 
69  Tex.  120,  5  Am.  St.  Rep.  31,  34  Am.  &  Eng. 
R.  Cas.  217  ;  Pullman  Palace  Car  Co.  v.  Mat- 
thews, 74  Tex.  654,  15  Am.  St.  Rep.  873; 
Stevenson  v.  Pullman  Palace  Car  Co.,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  112;  Stevenson 
v.  Pullman  Palace  Car  Co.,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  335;  Belden  v.  Pullman 
Palace  Car  Co.,  (Tex.  Civ.  App.  1897)  43  S. 
W.  Rep.  22 ;  Pullman  Sleeping  Car  Co.  v. 
Hatch,  (Tex.  Civ.  App.  1902)  70  S.  W.  Rep. 
771  ;  Dargan  v.  Pullman  Palace  Car  Co.,  (Tex. 
App.  1885)  26  Am.  &  Eng.  R.  Cas.  149. 

5.  Pullman  Palace  Car  Co.  v.  Pollock,  69  Tex. 
120,  5  Am.  St.  Rep.  31. 

6.  Care  Proportionate  to  Danger.  —  Williams  v. 
Webb.  (Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.) 
508 ;  Falls  River,  etc.,  Co.  v.  Pullman  Palace 
Car  Co..  6  Ohio  Dec.  85  ;  Dargan  v.  Pullman 
Palace  Car  Co.,  (Tex.  App.  1885)  26  Am.  & 
Eng.  R.  Cas.  149. 

7.  Belden  v.  Pullman  Palace  Car  Co.,  (Tex. 
Civ.  App.  1897)  43  S.  W.  Rep.  22. 
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and  such  a  degree  of  care  the  passenger  is  entitled  to  expect.1  A  failure  to 
use  ordinary  care  proportionate  to  the  danger  is  negligence  which  will  gener- 
ally render  the  company  liable  for  the  loss  of  a  passenger's  property.3 

(3)  Duty  to  Maintain  Watch  —  (a)  While  Passenger  Is  Sleeping.  —  As  the  con- 
tract for  the  use  of  the  berth  involves  an  implied  invitation  to  the  passenger 
to  sleep,  it  is  the  duty  of  the  company  to  maintain  a  reasonable  watch  over 
his  property  while  he  is  so  using  the  berth,3  and  a  higher  degree  of  care  is 
required  during  the  night,  while  the  passenger  is  sleeping,  than  is  required  in 
the  day,  when  he  can  look  after  the  property  himself."1  To  accomplish  this 
it  is  the  duty  of  the  company  to  maintain  a  careful  and  continuous  watch  in 
the  interior  of  the  car  while  the  berths  are  occupied  by  sleepers.5 

(b)  While  Passenger  Is  Absent  from  Berth.  —  The  duty  does  not  terminate  with 
the  period  during  which  the  passenger  is  actually  asleep,  but  extends  to  keep- 
ing a  reasonable  watch  over  such  of  his  necessary  baggage  and  belongings  as 
he  cannot  conveniently  take  with  him  nor  watch  himself  while  he  is  absent 
from  his  berth  preparing  his  toilet  after  rising,6  or  while  he  is  using  the 
necessary  conveniences  of  the  car.7  Under  these  circumstances,  the  company 
is  bound  to  exercise  such  reasonable  care  in  guarding  the  traveler's  baggage 
as  is  customary.  If  a  certain  guard  is  customary,  the  traveler  has  a  right  to 
rely  on  the  custom,  and  the  omission  thereof  would  constitute  negligence. 
Customary  care  in  such  cases,  unless  the  custom  itself  is  negligent,  must  be 
deemed  reasonable  care.8 

(c)  Sufficiency  of  Watch.  — Thus,  where  the  doors  in  a  car  are  left  open  and 
unguarded,  giving  access  to  unauthorized  persons,  or  the  officers  charged  with 
the  superintendence  leave  the  car  without  that  supervision  by  them  on  which 
the  passenger  has  a  right  to  rely,  it  would  seem  that  such  negligence  is  shown 
as  would  render  the  company  liable  for  a  loss;9  and  the  company  will  be  held 
liable  for  a  loss  occasioned  by  theft  during  a  relaxation  of  the  watch,  even 
though  the  relaxation  is  only  for  a  few  moments. 10  It  is  not  required,  how- 
ever, that  a  watch  shall  be  kept  over  the  only  open  entrance  of  a  moving 
train,  nor  that  the  windows  also  shall  be  specially  guarded.11 

(d)  No  Liability  Where  Sufficient  Watch  Maintained.  —  The  company  can  only  be 
made  responsible  for  the  loss  of  baggage  or  property  of  a  passenger  by  evi- 
dence of  its  neglect  to  keep  that  reasonable  guard  which  its  contract  with  the 
passenger  implies,13  and  if  it  is  shown  that  a  proper  watch  was  kept,  and  there 
is  no  proof  connecting  the  watchman  with  the  theft,  the  company  cannot  be 
charged  with  a  failure  to  exercise  reasonable  care.13 
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(4)  Care  Exercised  Question  for  Jury. — The  question  whether  or  not 
the  company  exercised  a  reasonable  and  proper  degree  of  care  under  the 
circumstances  is  for  the  determination  of  the  jury.1 

(5)  Baggage  in  Custody  of  Employees.  —  If  the  company  through  its 
employees  takes  the  baggage  of  the  passenger  into  its  custody  and  control,  it 
may,  under  proper  circumstances,  he  held,  as  to  such  baggage,  to  the  duties 
and  liabilities  of  a  common  carrier.* 

(6)  Baggage  in  Custody  of  Passenger.  — The  mere  fact  that  the  passeneer 
retains  control  and  custody  of  his  baggage  does  not  relieve  the  company  from 
liability  for  its  loss,  as  the  company  is  still  in  such  relation  to  the  passenger's 
property  as  to  owe  to  him  the  exercise  of  reasonable  care  and  vigilance  in  the 
management  of  its  car  to  prevent  possible  theft.3 

(7)  Baggage  Left  in  Car.  —  While  the  company's  liability  does  not  end 
until  after  the  passenger  has  safely  reached  his  destination  with  all  of  his 
effects,4  when  a  passenger  leaves  the  car  at  his  destination  the  company  is 
entitled  to  suppose  that  he  has  taken  with  him  his  baggage  and  property,  and 
until  it  is  shown  that  the  property  is  discovered  by  its  agents  to  have  been 
left,  the  company  is  charged  with  no  duty  concerning  it.5 

(8)  Limitation  of  Liability.  —  The  mere  fact  that  one  is  a  passenger  on  a 
sleeping  car  fixes  upon  the  company  the  duty  of  using  reasonable  care  to 
guard  his  property  from  theft,  and  the  company  cannot  relieve  itself  from  lia- 
bility for  failure  to  perform  by  stipulations  printed  on  the  check  given  the 
passenger,6  nor  by  a  rule  posted  in  the  car,  especially  where  this  rule  is  not 
brought  to  the  attention  of  the  passenger;7  nor  can  any  rule  or  stipulation  to 
the  contrary,  if  it  is  not  known  to  the  passenger,  avail  the  company.8 

Presumption  as  to  Foreign  Law.  —  It  will  not  be  presumed  that  the  laws  of  a 
foreign  state  permitted  the  company  to  contract  against  liability  for  losses 
incurred  by  its  own  negligence.9 

(9)  Amount  of  Recovery  —  (a)  General  Rule.  —  The  company  is  only  liable  for 
the  loss  of  such  money,  baggage,  or  other  personal  belongings  as  are  reason- 
ably necessary  to  be  taken  by  the  passenger  on  his  journey.10  This  includes 
clothing,  ornaments,  and  such  articles  as  are  usually  carried  by  travelers, 
together  with  a  sum  of  money  reasonably  sufficient  for  the  expenses  of  the 
journey  in  which  the  passenger  is  engaged.11    In  determining  what  amount  of 
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money  or  what  effects  are  reasonably  necessary  to  be  taken  by  the  passenger 
on  the  journey,  regard  must  be  had  to  his  station  in  life  and  to  the  length, 
purpose,  and  probable  duration  of  the  journey.1  Emergencies  that  may  be 
expected  to  arise  in  the  course  of  the  journey  may  also  be  considered.'2  He 
is  not  restricted  to  such  articles  merely  as  are  necessary  and  convenient  while 
he  is  in  the  course  of  his  journey,  but  he  is  entitled  to  carry  also  such  articles 
as  are  intended  for  his  use  after  he  leaves  the  car.3 

(b)  No  Recovery  for  Property  Not  Reasonably  Necessary.  —  As  to  any  excess  of  bag- 
gage or  property  beyond  this,  the  company  not  having  agreed  to  become  a 
carrier  in  regard  thereto,  and  having  received  no  compensation  for  such  a 
responsibility,  nor  notice  from  the  passenger  that  such  a  duty  was  expected 
of  it,  is  not  liable  for  a  loss  or  theft,  even  in  case  the  theft  is  by  its  own 
employees ;  nor  is  it  a  gratuitous  bailee  in  respect  thereto,  nor  is  its  position 
that  of  a  warehouseman  who  furnishes  house  room  merely.4 

illustrations.  —  Thus,  the  company  has  been  held  not  liable  for  the  loss  of 
pocket  jewels  and  ornaments  wholly  disconnected  with  the  passenger's  per- 
sonal attire,  such  as  a  ring  carried  by  the  passenger  in  his  pocket,5  nor  is  it 
liable  for  a  pistol  stolen  from  the  passenger.6 

Subsequent  Notice  given  by  the  passenger  when  the  property  was  in  danger, 
that  he  was  carrying  with  him  an  amount  of  money  in  excess  of  what  was  rea- 
sonably necessary,  is  not  sufficient  to  change  the  rule  as  to  the  degree  of  care 
required,  even  on  the  theory  of  a  gratuitous  bailment,  and  does  not  render 
the  company  liable.7 

(c)  Reasonableness  of  Amount  Question  of  Fact.  —  What  is  a  reasonable  amount  of 
baggage  or  of  money  for  a  traveler  thus  to  take  with  him  is  generally  a 
question  of  fact  for  the  jury,  to  be  decided  upon  consideration  of  the  evidence 
touching  the  element  previously  referred  to.8 

(d)  Determination  of  Value.  — -  The  same  general  rule  obtains  in  estimating  the 
value  of  property  lost  by  a  traveler  as  in  other  cases.  Where  the  property  in 
question  has  a  market  value,  that  is  the  proper  standard  of  value,  but  if  it 
is  not  shown  to  be  marketable,  the  value  of  the  property  to  its  owner  furnishes 
the  proper  rule  of  recovery;  that  is,  the  actual  loss  in  money  which  he 
sustains  by  being  deprived  of  the  articles.9 

(e)  Evidence.  —  The  circumstance  that  a  passenger  has  put  aside  a  certain 
sum  for  the  expenses  of  his  trip  is  evidence  as  to  the  amount  adequate  for 
his  needs. 10 

(10)  Contributory  Negligence — (a)  In  General.  —  A  passenger  whose  negli- 
gence contributes  to  the  loss  of  his  property  cannot  recover  therefor  from  the 
company.11 

(b)  Acts  Constituting  Contributory  Negligence.  —  So  the  company  is  not  liable  for 
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the  theft,  while  the  passenger  is  awake,  of  his  property  or  money,  not  com- 
mitted by  its  own  servants,  even  though  it  failed  to  keep  a  reasonably  diligent 
watch,  where  the  passenger  himself  has  been  guilty  of  contributory  negligence 
in  exposing  his  property  to  the  theft.  I  f  the  passenger  while  awake  exposes  to 
theft  money  or  similar  personal  belongings  which  are  in  his  exclusive  custody, 
and  leaves  them,  without  notice  to  the  servants  of  the  company,  he  is,  as  a 
matter  of  law,  guilty  of  contributory  negligence.1  The  failure  of  the  passen- 
ger to  deposit  his  property  in  the  safest  place  in  the  berth  upon  retiring  does 
not,  however,  preclude  a  recovery  from  the  company  for  its  negligence  in 
permitting  a  theft  thereof,  as  the  company  is  bound  to  take  reasonable  care 
to  prevent  theft  of  the  passenger's  property,  without  regard  to  the  part  of  the 
berth  in  which  it  is  placed.3  In  the  absence  of  evidence  that  the  place  selected 
was  an  unusual  or  dangerous  place  for  a  deposit  of  a  passenger's  wearing 
apparel,  or  that  he  knew  or  had  reason  to  know  that  it  could  not  or  would 
not  be  as  effectually  guarded  there  as  in  any  other  place  where  he  might 
have  deposited  it,  the  passenger  cannot  be  held  guilty  of  contributory 
negligence  as  a  matter  of  law.3 

(c)  Theft  by  Fellow  Passenger.  —  The  company  is  not  liable  where  it  exercised 
reasonable  care,  for  a  loss  or  theft  of  baggage  thus  negligently  exposed,  caused 
by  a  fellow  passenger,  without  the  knowledge  of  the  company's  servants  nor 
under  such  circumstances  as  would  reasonably  suggest  to  them  that  a  theft 
was  being  or  about  to  be  committed.4 

(d)  Theft  by  Servant.  —  For  the  theft  of  the  necessary  baggage  or  money  of  a 
traveler  by  one  of  its  servants  the  company  is  liable,  even  though  the  traveler 
has  been  negligent  in  exposing  the  baggage  or  property  in  such  a  way  as  to 
induce  the  theft;  in  such  a  case  the  contributory  negligence  of  the  traveler 
cannot  be  considered  the  proximate  cause  of  the  loss,  as  it  is  the  duty  of  the 
company,  through  its  servants,  to  protect  the  passengers'  property  even 
though  it  is  exposed  to  theft  by  them.5 

(e)  Negligence  of  Third  Person.  —  That  the  passenger's  traveling  companion, 
occupying  the  same  berth  with  him,  was  negligent  in  reference  to  the  stolen 
property,  does  not  preclude  a  recovery  from  the  company  for  negligently 
permitting  the  theft.6 

(f)  Burden  of  Proof  —  aa.  Negligence-  —  According  to  the  general  rule  mere 
proof  of  a  loss  of  baggage  or  property  by  a  passenger  while  occupying  a  berth 
does  not  make  out  a  prima  facie  case  or  give  rise  to  a  presumption  of  negli- 
gence on  the  part  of  the  company,  but  to  sustain  a  recovery  some  evidence  of 
negligence  on  its  part  must  be  shown.7  There  may,  however,  be  cases  where 
the  evidence  that  such  a  theft  took  place  will,  when  the  surrounding  circum- 
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Co.  v.  Arents,  (Tex.  Civ.  App.  1902)  66  S.  W.  24  Am.  Rep.  258. 

Rep.  329.  Iowa.  —  Hillis  v.  Chicago,  etc.,  R.  Co.,  72 

1.  Whitney  v.  Pullman's  Palace  Car  Co.,  143  Iowa  228. 

Mass.  243  ;  Root  v.  New  York  Cent.  Sleeping  Massachusetts.  —  Whicher  v.  Boston,  etc.,  R. 
Car  Co.,  28  Mo.  App.  199;  Pullman  Palace  Car  Co.,  176  Mass.  275;  Lewis  v.  New  York  Sleep- 
Co.  v.  Matthews,  74  Tex.  654,  15  Am.  St.  Rep.  ing  Car.  Co.,  143  Mass.  267,  58  Am.  Rep.  135. 
873.    See  also  Chamberlain  v.  Pullman  Palace  Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Handy, 
Car  Co.,  55  Mo.  App.  474.  63  Miss.  609,  56  Am.  Rep.  846. 

2.  Pullman  Palace  Car  Co.  v.  Adams,  120  Ala.  Missouri.  —  Efron  v.  Wagner  Palace  Car  Co., 
581,  74  Am.  St.  Rep.  53.  59  Mo.  App.  641  ;  Root  v.  New  York  Cent. 

3.  Florida  v.  Pullman  Palace  Car  Co.,  37  Mo.  Sleeping  Car  Co.,  28  Mo.  App.  199. 

App.  598.  New  York.  —  Carpenter  v.  New  York,  etc.,  R. 

4.  Illinois  Cent.  R.  Co.  v.  Handy,  63  Miss.  Co.,  124  N.  Y.  53,  21  Am.  St.  Rep.  644;  Tracy 
609,  56  Am.  Rep.  846.  v.  Pullman  Palace  Car  Co.,  (N.  Y.  City  Ct.)  67 

5.  Root  v.  New  York  Cent.  Sleeping  Car  Co.,  How.  Pr.  (N.  Y.)  154. 

28  Mo.  App.  199.  Texas.  —  Pullman  Palace  Car  Co.  v.  Arents, 

6.  Pullman  Palace  Car  Co.  v.  Adams,  120  Ala.  (Tex.  Civ.  App.  1902)  66  S.  W.  Rep.  329;  Dar- 
581,  74  Am.  St.  Rep.  53.  gan  v.  Pullman  Palace  Car  Co.,  (Tex.  App. 

7.  Burden  of  Proof — Illinois.  —  McMurray  v.  1885)  26  Am.  &  Eng.  R.  Cas.  149;  Pullman 
Pullman's  Palace  Car  Co.,  86  111.  App.  619;  Sleeping  Car  Co.  v.  Hatch,  (Tex.  Civ.  App. 
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stances  are  considered,  carry  with  it  a  reasonable  inference  of  negligence.1 
So  where  even  though  no  act  of  negligence  is  shown  the  evidence  may  be 
such  as  to  put  on  the  company  the  burden  of  showing  the  exercise  of  a  proper 
degree  of  care.2  Where  this  is  the  case,  and  no  showing  is  made  on  the  part 
of  the  company,  the  question  of  its  negligence  should  be  submitted  to  the 
jury.3 

Prima  Facie  Case.  —  In  some  jurisdictions  loss  of  property  constitutes  a  prima 
facie  case  of  negligence  on  the  part  of  the  company,  and  the  burden  is  on  it 
to  show  that  the  loss  did  not  occur  by  reason  of  a  failure  on  its  part  or  on 
the  part  of  its  employees  to  exercise  proper  care  with  regard  to  the  property.4 

bb.  Contributory  Negligence.  — The  burden  of  proving  the  alleged  contribu- 
tory negligence  of  the  passenger  is  on  the  company,  unless  it  is  established 
by  the  passenger's  own  evidence.5  The  question  of  the  passenger's 
contributory  negligence  is  one  of  fact.6 

(g)  Evidence.  —  While  evidence  of  other  robberies  in  the  same  car  in  the 
same  night  is  competent  as  bearing  on  the  absence  of  proper  care  by  the 
company,7  it  cannot  be  used  to  show  that  the  passenger  was  in  fact  robbed.8 

Declarations.  —  Declarations  of  other  passengers  that  they  had  been  robbed 
are  hearsay  evidence  and  inadmissible.  So,  also,  declarations  of  an  employee 
as  to  his  suspicions  are  not  admissible.9 

7.  Liability  for  Assault  on  Trespasser.  —  The  company  is  not  liable  for  the 
assault  by  its  servant  on  a  trespasser  in  its  car  who  was  attempting  to  induce 
its  servant  to  violate  the  law  and  the  instructions  of  the  company.10 

III.  Damages  —  1.  In  General.  —  A  full  treatment  of  the  general  principles 
of  damages,  including  the  measure  of  damages  and  elements  of  recovery,  has 
been  given  elsewhere  in  this  work.  The  principles  therein  stated  are  applicable 
to  actions  against  sleeping  car  companies.11 

2.  Proximate  Cause.  —  The  company  cannot  be  held  liable  where  the  inter- 
mediate and  independent  cause  of  the  injury  is  the  physical  condition  of  the 
passenger,  and  its  negligence  is  only  the  remote  cause. 12 

3.  Natural  and  Probable  Consequences.  —  The  damages  recoverable  for  a 
negligent  failure  to  carry  out  the  terms  of  the  contract  of  carriage  are  only 
such  as  are  the  natural  and  probable  consequences  of  the  negligent  act, 
and  such  as  might  or  should  have  been  foreseen  or  reasonably  anticipated  as 
a  result  thereof. 13  So  a  passenger  cannot  recover  for  injuries  caused  by  a  cold 
contracted  through  the  failure  of  the  company  to  heat  the  car  to  a  proper 


1902)  70  S.  W.  Rep.  771  ;  Dargan  v.  Pullman 
Palace  Car  Co.,  2  Tex.  App.  Civ.  Cas.,  §  691. 

Canada.  —  Stearn  v.  Pullman  Car  Co.,  8  Ont. 
171. 

1.  Inference  of  Negligence.  —  Bevis  v.  Balti- 
more, etc.,  R.  Co.,  26  Mo.  App.  19. 

2.  Pullman  Palace  Car  Co.  v.  Freudenstein, 
3  Colo.  App.  540  ;  Carpenter  v.  New  York,  etc., 
R.  Co.,  124  N.  Y.  S3,  21  Am.  St.  Rep.  644. 

3.  Carpenter  v.  New  York,  etc.,  R.  Co.,  124 
N.  Y.  53,  21  Am.  St.  Rep.  644. 

4.  Kates  v.  Pullman's  Palace  Car  Co.,  95  Ga. 
810;  Voss  v.  Wagner  Palace  Car  Co.,  16  Ind. 
App.  271. 

5.  Contributory  Negligence.  —  Pullman  Palace 
Car  Co.  v.  Adams,  120  Ala.  581,  74  Am.  St.  Rep. 
S3- 

6.  Pullman  Palace  Car  Co.  v.  Arents,  (Tex. 
Civ.  App.  1902)  66  S.  W.  Rep.  329.  See  also 
Dawley  v.  Wagner  Palace  Car  Co.,  169  Mass. 
315- 

7.  Evidence.  — ■  Bevis  v.  Baltimore,  etc.,  R. 
Co.,  26  Mo.  App.  19;  Pullman  Car  Co.  v.  Gard- 
ner, 3  Penny.  "(Pa.)  78.    See  also  Lewis  v.  New 
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York  Sleeping  Car  Co.,  143  Mass.  267,  58  Am. 
Rep.  135. 

8.  Pullman  Car  Co.  v.  Gardner,  3  Penny. 
(Pa.)  78. 

9.  Bevis  v.  Baltimore,  etc.,  R.  Co.,  26  Mo. 
App.  19. 

Evidence  of  Conductor's  Statements  as  to  Safety 
of  Baggage  Admissible.  —  Hampton  v.  Pullman 
Palace  Car  Co.,  42  Mo.  App.  134. 

10.  Cassedy  v.  Pullman  Palace  Car  Co.,  (Miss. 
1895)  17  So.  Rep.  373- 

11.  Damages. —  See  the  title  Damages,  vol.  8, 
P-  537- 

Recovery  for  Loss  of  Property.  —  See  supra, 
this  title,  Duties  and  Liabilities  —  As  to  Prop- 
erty of  Passenger. 

12.  Proximate  Cause.  —  Pullman  Palace  Car 
Co.  v.  Barker,  4  Colo.  344,  34  Am.  Rep.  89.  See, 
however,  the  title  Carriers  of  Passengers,  vol. 
5.  P-  694. 

13.  Natural  Consequences.  —  Hughes  v.  Pull- 
man's Palace  Car  Co.,  74  Fed.  Rep.  499  ;  Pull- 
man Palace  Car  Co.  v.  Fowler,  6  Tex.  Civ.  App. 
755- 
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temperature.1  Nor  can  there  be  any  recovery  for  mental  distress  caused  the 
passenger  by  apprehension  that  the  delay  resulting  from  his  ejection  might 
cause  him  to  be  discharged  from  his  employment  or  interfere  with  his 
transaction  of  business  according  to  his  usual  method.* 

4.  Damages  Must  Have  Been  in  Contemplation  of  Parties.  —  While  the  general 
discomfort  and  inconvenience  growing  out  of  the  breach  of  contract  are  such 
injuries  as  were  within  the  contemplation  of  the  parties  when  the  contract 
was  entered  into,  mental  anxiety  on  account  of  special  business  considerations 
is  not  a  proper  element  of  damage.3 

5.  Refusal  to  Furnish  Berth.  —  Punitive  damages  cannot  be  recovered  for  a 
refusal  of  the  agent  to  furnish  sleeping  car  accommodation  to  a  passenger 
where  there  has  been  no  wilful  or  wanton  treatment  of  the  passenger  by  the 
agent,  but  he  is  only  entitled  to  actual  damages.4 

6.  Failure  to  Reserve  Berth.  —  Where  recovery  is  sought  for  the  failure  of 
the  company  to  reserve  a  berth  for  the  passenger  in  accordance  with  its  con- 
tract, damages  may  be  recovered  for  the  bodily  and  mental  pain,  anxiety, 
humiliation,  and  discomfort  suffered  by  the  passenger  by  reason  of  the  breach. 
Damages  may  also  be  recovered  by  such  a  passenger  for  wrongful  acts  and 
omissions  of  the  agents  of  the  company  which  are  entirely  disconnected  from 
the  original  breach  of  contract.5  The  damages  awarded  must  be  commen- 
surate with  the  injury,  whether  or  not  they  were  in  contemplation  of  the 
parties  at  the  time  the  contract  was  made.6 

7.  Wrongful  Ejection.  —  The  company  is  only  liable  for  damages  by  way  of 
indemnity  where  the  only  injury  which  the  passenger  suffers  is  that  which 
arise  from  his  being  subjected  to  indignity  and  mortification,  and  where  he  is 
not  personally  injured,  nor  his  rights  further  invaded  than  by  his  exclusion 
from  the  berth  for  which  he  had  purchased  a  ticket,  and  by  the  moral  com- 
pulsion to  which  he  was  subjected  of  passing  to  and  making  his  passage  into 
another  car.  In  such  a  case  exemplary  damages  cannot  be  awarded.'  If,  in 
ejecting  the  passenger,  the  employee  of  the  company  is  merely  endeavoring 
to  comply  with  a  reasonable  regulation  of  the  company,  but  in  his  action  errs 
in  judgment  on  a  question  about  which  he  might  ■  ell  be  honestly  mistaken, 
and  he  does  not  act  wilfully,  maliciously,  or  wantonly,  the  passenger's  right 
to  recover  is  limited  to  the  amount  paid  for  his  ticket  and  a  reasonable  com- 
pensation for  the  trouble  and  inconvenience  which  he  suffered  through  being 
deprived  of  his  berth.** 

8.  Failure  to  Carry  to  Destination.  —  Only  nominal  damages  and  such  as 
might  have  resulted  from  inconvenience  to  the  passenger  can  be  recovered  for 
a  breach  of  contract  to  carry  him  through  to  his  destination  on  the  sleeping 
car  in  which  he  had  engaged  passage.9 

9.  Misconduct  of  Servant.  —  A  passenger  injured  through  the  wrongful  mis- 


1.  Hughes  v.  Pullman's  Palace  Car  Co.,  74 
Fed.  Rep.  499. 

2.  Pullman  Palace  Car  Co.  v.  McDonald,  2 
Tex.  Civ.  App.  322. 

3.  Damages  Contemplated.  —  Pullman  Palace 
Car  Co.  v.  McDonald,  2  Tex.  Civ.  App.  322. 
See  also  the  title  Damages,  vol.  8,  p.  599. 

But  where  the  sleeping  car  ticket  was  sold 
and  the  contract  of  carriage  entered  into  after 
the  company's  agent  had  inspected  the  passen- 
ger's railway  ticket,  it  was  reasonably  within 
the  contemplation  of  the  parties  that  the  passen- 
ger would  be  subject  to  ejection  from  the  com- 
pany's car  for  nonpayment  of  fare  if  the  car 
should  be  transported  to  his  destination  over  a 
route  other  than  that  called  for  by  his  ticket. 
In  such  a  case,  the  passenger's  right  of  recovery 
is  for  such  mental  suffering  or  humiliation  as  is 
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a  direct  result  of  his  ejection,  and  for  such  in- 
convenience, expense,  and  loss  of  time  as  may 
be  shown  to  be  the  direct,  natural,  and  proxi- 
mate result  of  the  breach  of  the  contract  to 
carry.  Pullman  Palace  Car  Co.  v.  McDonald,  2 
Tex.  Civ.  App.  322. 

4.  Lemon  v.  Pullman  Palace  Car  Co.,  52  Fed. 
Rep.  262. 

5.  Pullman  Palace  Car  Co.  v.  Nelson,  22  Tex. 
Civ.  App.  223. 

6.  Pullman  Palace  Car  Co.  v.  Booth,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  719- 

7.  Buck  v.  Webb,  58  Hun  (N.  Y.)  185. 

8.  Pullman  Palace  Car  Co.  v.  Reed,  75  111. 
125,  20  Am.  Rep.  232. 

9.  Missouri  Pac.  R.  Co.  v.  Groesbeck,  (Tex. 
Civ.  App.  1894)  24  S.  W.  Rep.  702.  See  also 
Norfolk,  etc.,  R.  Co.  v.  Lipscomb.  90  Va.  137. 
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conduct  of  an  employee  of  the  company  is  entitled  to  compensation  for  all 
injuries,  temporary  or  permanent,  directly  caused  to  his  person,  health,  or 
strength  by  the  wrong  done,  including  the  compensation  for  pain  and  suffer- 
ing, mental  and  physical,  which  have  been  caused  or  may  be  caused  thereafter 
by  reason  of  the  wrong.1  Evidence  that  the  porter,  by  whose  negligence  the 
injury  is  alleged  to  have  been  caused,  was  usually  careful,  competent,  and 
attentive  is  inadmissible.* 

10.  Physical  Condition  of  Passenger.  —  Where  it  is  shown  that  the  miscon- 
duct or  negligence  of  the  company  towards  a  passenger  who  was  enceinte  was 
the  proximate  cause  of  a  miscarriage,  the  company  is  not  exempt  from  lia- 
bility by  reason  of  the  fact  that  her  condition  was  unknown  to  its  servants.3 

IV.  Lease  of  Sleeping  Cars  —  1.  Exclusive  Contract.  —  While  a  contract 
between  a  railroad  company  and  a  sleeping  car  company,  whereby  the  former 
grants  the  latter  the  exclusive  right  of  supplying  drawing-room  and  sleeping 
cars  for  the  use  of  its  passengers,  is  not  void  as  against  public  policy  or  in 
restraint  of  trade,4  in  order  that  the  sleeping  car  company  may  acquire  this 
exclusive  right  of  operating  cars  over  the  line  of  the  railway  it  must  be  clearly 
granted  in  the  contract  allowing  the  operation  of  such  cars.5  The  contract  of 
a  sleeping  car  company,  whereby  a  railroad  agrees  to  use  such  company's  cars 
exclusively  over  its  line  and  over  all  roads  which  it  then  controls  or  may  in 
the  future  control,  by  ownership,  lease,  or  otherwise,  does  not  compel  a  new 
corporation,  formed  by  the  consolidation  of  the  railroad  with  another,  to  grant 
this  exclusive  use  as  to  additional  lines  thus  acquired.6 

2.  Liability  for  Loss  of  Cars.  —  Where  the  contract  between  the  two  com- 
panies renders  the  railroad  liable  for  loss  of  cars  by  accident  or  casualty,  it  is 
liable  for  the  loss  of  cars  burned  while  in  its  control,  but  not  for  cars  destroyed 
while  under  the  control  of  the  lessor.7 

SLEUTH.  —  See  note  8. 

SLIGHT.  —  The  word  "  slight  "  means  inconsiderable,  unimportant.9 

1.  Campbell  v.  Pullman  Palace  Car  Co.,  42  derivation  is  probably  Icelandic,  or,  at  least, 
Fed.  Rep.  484.  northern,  and  comes  from  the  word  slot,  which 

2.  Harriman  v.  Pullman  Palace  Car  Co.,  (C.  was  used  in  Scotland  and  the  northern  coun- 
C.  A.  1898)  10  Am.  &  Eng.  R.  Cas.  N.  S.  277.  tries  to  indicate,  primarily,  a  track  in  the  snow, 

3.  Mann  Boudoir  Car  Co.  v.  Dupre,  (C.  C.  A.)  and  afterwards  a  track  in  the  earth  as  well. 
54  Fed.  Rep.  646.  See  also  the  title  Carriers  It  did  not  find  its  way  into  the  English  diction- 
of  Passengers,  vol.  5,  p.  694.  aries  until  very  recently,  and  there  is  said  to  be 

4.  Chicago,  etc.,  R.  Co.  v.  Pullman  Southern  pronounced  as  though  spelled  s-l-o-t-h.  When 
Car  Co.,  139  U.  S.  79;  Pullman  Palace  Car  Co.  detached  from  the  word  'hound,'  to  which  it  is 
v.  Texas,  etc.,  R.  Co.,  11  Fed.  Rep.  625.  commonly  prefixed,  it  means  the  track  of  an 

Breach  of  Exclusive  Contract  for  Furnishing  Cars  animal  as  the  same  may  be  known  by  the 

Not  Enjoined.  —  Pullman    Palace    Car    Co.    v.  scent."    This  was  a  trademark  case. 

Texas,  etc.,  R.  Co.,  n  Fed.  Rep.  625.  9.  Slight. — Janesville  v.  Carpenter,  77  Wis. 

Contract   to   Refrain  from   Manufacture   and  297,  quoting  Webst.  Diet. 

Hiring  of  Cars  Ultra  Vires.  —  Central  Transp.  Co.  Slight  Care.     (See  also  the  title  Bailments. 

v.  Pullman  Palace  Car  Co.,  139  U.  S.  24.  vol.  3,  p.  732,  and  see  Care,  vol.  5,  p.  147,  and 

5.  Stanley  v.  Cleveland,  etc.,  R.  Co.,  18  Ohio  the  references  given  under  the  catchline  Slight 
St.  552.  Negligence,     infra,     this     definition.) — "The 

6.  Pullman's  Palace  Car  Co.  v.  Missouri  Pac.  words   '  gross   negligence  '   and   '  the  want  of 
R.  Co.,  115  U.  S.  587,  23  Am.  &  Eng.  R.  Cas.  slight  care'  are  convertible  terms  and  mean 
537-  the  same  thing."    Chicago,  etc.,  R.  Co.  v.  Chap- 
Lease  of  Right  to  Manufacture  and  Hire  Sleep-  man,  30  111.  App.  504. 

ing  Cars  Construed.  —  Pullman's  Palace  Car  Co.  Slight  Diligence.  —  See    Diligence,   vol.  9, 

v.  Central  Transp.  Co.,  139  U.  S.  62.  p.  455. 

7.  Chicago,  etc.,  R.  Co.  v.  Pullman  Southern  Slight  Negligence.  (See  also  the  titles  Com- 
Car  Co.,  139  U.  S.  79.  parative   Negligence,   vol.   6,   p.   360;  Con- 

8.  Sleuth.  —  In  Munro  d.  Beadle,  55  Hun  (N.  tributorv  Negligence,  vol.  7,  p.  379; 
Y.)  313,  it  was  said:  "The  word  sleuth  or  Negligence,  vol.  21,  p.  459.) — See  Moody  v. 
'  slcuth-honnd  '  does  not  appear  in  the  first  Peterson,  11  111.  App.  185;  New  York  Cent.  R. 
edition  of  Webster's  Unabridged  Dictionary,  or  Co.  V.  Lockwood,  17  Wall.  (U.  S.)  382.  See 
in  any  edition  of  Worcester  until  after  1880,  also  Briggs  v.  Spaulding,  141  U.  S.  151. 

and  then  only  in  the  supplement  thereto.    Its         SligJit  negligence  is  the  want  of  great  dili- 
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SLIP.  (See  also  Dock,  vol.  9,  p.  875,  and  see  the  title  Wharves  and 
Wharfingers.) — I.  A  slip  is  an  opening  between  two  pieces  of  land  or 
wharves.1  II.  The  word  is  also  used  to  mean  that  partvof  a  police  court  in  which 
the  prisoner  is  placed;  the  dock.8  III.  In  marine  insurance  in  England  "  the 
'slip'  is  in  practice,  and  according  to  the  understanding  of  those  engaged  in 
marine  insurance,  the  complete  and  final  contract  between  the  parties,  fixing 
the  terms  of  the  insurance  and  the  premium  ;  and  neither  party  can,  without 
the  assent  of  the  other,  deviate  from  the  terms  thus  agreed  on  without  a 
breach  of  faith,  for  which  he  would  suffer  severely  in  his  credit  and  future 
business. "  3 

SLIPPERY.  —  See  the  title  LlBEL  AND  SLANDER,  vol.  18,  p.  924* 
SLIT.  —  To  slit  is  to  cut  lengthwise;  to  cut  into  long  pieces  or  strips;  to 
cut  or  make  a  long  fissure;  to  cut  in  general;  to  rend;  to  split.5 
SLOUGH.  —  See  note  6. 
SLOW  UP.  —  See  note  7. 
SLOW  WRIT  OF  ERROR.  —  See  note  8. 

SLUICE  DAM.    (See  also  the  title  BOOM  COMPANIES,  vol.  4,  p.  707.)  —  A 

sluice  dam  "  is  for  the  purpose  of  utilizing  the  water  of  a  stream  by  raising  a 
head  sufficient  to  float  logs  and  lumber  over  obstructions  and  shoal  places 
down  to  the  dam,  and  then,  by  letting  it  out,  flood  the  stream  below  so  as  to 
carry  the  logs  down  to  their  destination.  It  is  constructed  with  a  sluiceway, 
or  opening,  for  the  passage  of  logs.    When  logs  are  not  passing,  it  is  closed  to 


gence.  Wabash,  etc.,  R.  Co.  v.  Hicks,  13  111. 
App.  414;  Chicago,  etc.,  R.  Co.  v.  Dougherty, 
12  111.  App.  199;  Chicago,  etc.,  R.  Co.  v.  Har- 
wood,  90  111.  425  ;  Chicago,  etc.,  R.  Co.  v.  John- 
son, 103  111.  512;  Galesburg  v.  Benedict,  22  111. 
App.  119;  Wabash,  etc.,  R.  Co.  v.  Moran,  13 
111.  App.  76. 

Slight  negligence  is  "  the  omission  of  that 
care  which  very  attentive  and  vigilant  persons 
take  of  their  own  goods,  or  of  very  exact  dili- 
gence." McGrath  v.  Hudson  River  R.  Co.,  32 
Barb.  (N.  Y.)  151  ;  Dreher  v.  Fitchburg,  22 
Wis.  677.  See  also  Griffin  v.  Willow,  43  Wis. 
512;  Krueger  v.  Bronson,  45  Wis.  199;  Pri- 
deaux  v.  Mineral  Point,  43  Wis.  513. 

The  terms  "  slight  negligence  "  and  "  want 
of  extraordinary  care  "  have  been  held  to  be  con- 
vertible terms  meaning  one  and  the  same  thing. 
Kansas  Pac.  R.  Co.  v.  Peavey,  29  Kan.  185,  44 
Am.  Rep.  630,  11  Am.  &  Eng.  R.  Cas.  260,  per 
Valentine,  J.,  concurring. 

1.  Slip. —  New  York  v.  Scott,  1  Cai.  (N.  Y.) 
549,  quoted  in  Thompson  v.  New  York,  3 
Sandf.  (N.  Y.)  499;  and  New  York  v.  Rice,  4 
E.  D.  Smith  (N.  Y.)  608. 

"  The  word  has  undoubtedly  been  used  in  two 
senses,  that  is,  as  designating  the  docks  which 
form  the  intermediate  space,  and  also  as  desig- 
nating the  intermediate  space  formed  by  the 
docks,  but  most  generally  in  the  latter  sense." 
Thompson  v.  New  York,  11  N.  Y.  120. 

2.  Brown's  L.  Diet. 

3.  Marine   Insurance.  —  Ionides  v.  Pacific  F. 

6  M.  Ins.  Co.,  L.  R.  6  Q.  B.  684,  affirmed  L.  R. 

7  Q.  B.  517,  2  Moak  637.    See  also  the  title 
Marine  Insurance,  vol.  19,  p.  951. 

4.  Slippery.  —  In  Peterson  v.  Western  Union 
Tel.  Co.,  65  Minn.  18,  it  was  said:  "The  mes- 
sage was,  on  its  face,  fairly  susceptible  of  a 
libelous  meaning.  The  sting  is  in  the  word 
slippery.  This  word,  when  used  as  descrip- 
tive of  a  person,  has  a  well-understood  mean- 

II 


ing.  It  means,  when  so  used,  that  the  person 
to  whom  it  is  applied  cannot  be  depended  on  or 
trusted ;  that  he  is  dishonest,  and  apt  to  play 
one  false.    Cent.  Diet." 

5.  Slit. —  State  v.  Cody,  18  Oregon  519,  citing 
Webst.  Diet. 

Slit  the  Nose.  —  In  King  v.  Carroll,  1  Leach 
C.  C.  56,  it  was  said :  "  It  also  appeared  upon 
the  testimony  of  several  surgeons  that  in  Wise- 
man, and  many  other  old  authors  who  have 
written  on  surgery,  such  a  wound  is  called  a 
slit,  which  is  an  old  surgical  term  synonymous 
with  fissure,  incision,  or  gash  ;  that  slit  is  not 
a  word  of  modern  use  in  surgery ;  but  that  the 
idea  which  was  formerly  conveyed  by  that  word 
is  now  expressed,  in  speaking  technically,  by 
the  word  '  divided.'  "  See  also  Rex  v.  Tickner, 
1  Leach  C.  C.  187. 

6.  Slough  means  "  a  channel  diverging  from 
the  main  channel  and  returning  into  it  again  at 
a  lower  point.  *  *  *  We  know,  as  matter* 
of  history,  that  streams  diverging  from  the 
main  stream,  whether  running  into  it  again  or 
forming  a  distinct  outlet  for  the  waters  of  a 
river  into  some  other  body  of  water,  are  called 
sloughs,  even  though  navigable  for  steam- 
boats." Black  River  Imp.  Co.  v.  La  Crosse 
Booming,  etc.,  Co.,  54  Wis.  673,  41  Am.  Rep. 
66.  See  also  Dunlieth,  etc.,  Bridge  Co.  -•. 
Dubuque  County,  55  Iowa  565. 

7.  Slow  Up.  —  In  Louisville,  etc.,  R.  Co.  v. 
McKenna,  13  Lea  (Tenn.)  288,  it  was  said: 
"  The  expert  testimony  in  this  case  only  tends 
to  show  what  the  words  themselves  fairly  im- 
port, that  to  slow  up  a  train  means  to  di- 
minish its  speed,  the  extent  of  the  diminution 
being  necessarily  controlled  by  the  object  or 
purpose  had  in  view.  To  slow  up  in  any  given 
case  must  be  such  a  slowing  up  as  the  par- 
ticular exigency  requires." 

8.  Slow  Writ  of  Error.  —  See  Bacon  v.  Jones, 
1 1 6  Ga.  1 36. 
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SLUT—  SNARE. 


Definitions. 


collect  the  water  above  ;  and  when  logs  come  down  and  are  desired  to  be 
passed  through,  it  is  opened  to  let  them  out,  together  with  sufficient  water 
to  carry  them  down  stream."  1 

SLUT.  —  See  the  title  Libel  and  Slander,  vol.  18,  p.  939. 

SLY.  —  "  '  Sly  '  means  '  artfully  dexterous  in  doing  things  secretly  ;  cunning 
in  evading  notice  or  detection; '  '  done  with  ®r  marked  by  artful  secrecy.'  "  2 

SMALL.  —  See  note  3. 

SMART  MONEY.  (See  also  the  title  EXEMPLARY  DAMAGES,  vol.  12,  p.  2.) 
—  Exemplary,  punitive,  or  vindictive  damages  are  sometimes  called  "  smart 
money."  * 

SMELL  THE  LAND.  —  See  note  5. 

SMELTING.  —  See  note  6. 

SMOKE.  — See  the  titles  ELEVATED  RAILROADS,  vol.  10,  p.  930;  NUI- 
SANCES, vol.  2i,  pp.  694,  716,  740;  Statutes;  Street  Railways. 

SMOKEHOUSE.  — •  A  smokehouse  is  defined  to  be  "  a  building  in  which  meats 
or  fish  are  cured  by  smoking;  also,  one  in  which  smoked  meats  are  stored."7 

SMUGGLE.  (See  also  the  title  Revenue  Laws,  vol.  24,  p.  883.)—  The 
word  "  smuggle  "  is  a  technical  word  having  a  known  and  accepted  meaning. 
It  implies  something  illegal,  and  is  inconsistent  with  an  innocent  intent.  The 
idea  conveyed  by  it  is  that  of  a  secret  introduction  of  goods  with  intent  to 
avoid  payment  of  duty.8 

SNARE.  —  See  note  9. 


1.  Sluice  Dam.  — Anderson  v.  Munch,  29 
Minn.  416. 

2.  Sly.  —  Cannon  v.  Merry,  116  Ga.  291,  quot- 
ing Stand.  Diet. 

3.  Small  —  Relative  Term.  —  In  Western 
Union  Tel.  Co.  v.  Luck,  91  Tex.  178,  it  was 
said :  "  The  word  small  is  a  relative  term, 
and  of  itself  conveys  no  definite  idea  of  the 
extent  of  the  business." 

Small  Sum  in  Bank.  —  A  testatrix  gave  by  her 
will  any  "  small  sum  remaining  in  the  bank 
after  my  funeral  expenses  have  been  paid." 
She  had  at  the  date  of  the  will  a  balance  of 
four  hundred  and  eighty  pounds  at  her  bankers, 
which  increased  to  the  amount  of  one  thousand 
three  hundred  and  seventy-three  pounds  at  her 
death.  It  was  held  that  the  whole  balance 
passed.    Page  v.  Young,  L.  R.  19  Eq.  501. 

4.  Smart  Money.  —  Scott  7'.  Donald,  165  U.  S. 
58;  Day  v.  Woodworth,  13  How.  (U.  S.)  371; 
Gillian  v.  Senter,  9  Ala.  398 ;  Hair  v.  Little, 
28  Ala.  236;  Harrison  v.  McCrary,  37  Ala.  690; 
Scott  v.  Chesapeake,  etc.,  R.  Co.,  43  W.  Va. 
484  ;  Marks  v.  Culmer,  6  Utah  425  ;  Pegram  v. 
Stortz,  31  W.  Va.  251. 

Mr.  Justice  Foster  concludes  a  discussion  of 
the  expression  smart  money,  as  used  by 
Grotius  and  jurists  contemporary  with  that 
author,  in  the  following  language :  "  It  is  in- 
teresting, as  well  as  instructive,  to  observe  that 
one  hundred  and  twenty  years  ago  the  term 
smart  money  was  employed  in  a  manner  en- 
tirely different  from  the  modern  signification 
which  it  has  obtained,  being  then  used  as  indi- 
cating compensation  for  the  smarts  of  the  in- 
jured person,  and  not  as  now.  money  re- 
quired by  way  of  punishment,  and  to  make  the 
wrongdoer  smart."  Fay  7'.  Parker,  53  N.  H. 
3S5. 

5.  Smell  the  Land.  —  In  The  Alexander  Fol- 
som,  (C.  C.  A.)  52  Fed.  Rep.  413,  it  was  said: 
"  When-  vessels  approach  too  near  the  bank  or 
bottom,  or  smell  the  land,  as  it  is  called  in 


sailor  parlance,  they  have  a  strong  tendency  to 
sheer  towards  deep  water." 

6.  Smelting. — "  By  the  definitions  of  the 
dictionaries  the  word  smelting  is  shown  to  be 
sometimes  employed  to  signify  simply  '  melting,' 
'  fusing,'  and  sometimes,  and  more  commonly 
in  its  practical  sense,  to  mean  the  reduction  of 
ores  by  melting  them  in  the  presence  of  some 
agent  which  would  react  upon  the  compounds 
of  the  ore  when  fused,  and  thereby  separate 
them."  Cowles  Electric  Smelting,  etc.,  Co.  v. 
Lowrey,  (C.  C.  A.)  79  Fed.  Kep.  343,  reversing 
68  Fed.  Rep.  369. 

7.  Smokehouse. —  Wait  v.  State,  99  Ala.  164, 
quoting  Cent.  Diet.  This  was  a  burglary  case. 
See  also  the  title  Burglary,  vol.  5,  p.  52,  and 
see  House,  vol.  15,  p.  770. 

8.  Smuggle.— U.  S.  v.  Claflin,  13  Blatchf. 
(U.  S.)  184,  25  Fed.  Cas.  No.  14,798,  followed 
in  U.  S.  v.  Dunbar,  60  Fed.  Rep.  77. 

In  Dunbar  v.  U.  S.,  156  U.  S.  185,  it  was  held 
that  the  term  smuggling  implied  guilty  knowl- 
edge, intentional  misconduct. 

Smuggling  is  defined  as  "  the  fraudulent  tak- 
ing into  a  country  or  out  of  it  merchandise 
which  is  lawfully  prohibited."  Dunbar  v.  U. 
S.,  156  U.  S.  185,  quoting  Bouv.  L.  Diet. 

"Amongst  the  offenses  against  the  revenue 
laws,  that  of  smuggling  is  one  of  the  princi- 
pal. It  consists  in  bringing  on  shore,  or  in 
carrying  from  the  shore,  goods,  wares,  or  mer- 
chandise for  which  the  duty  has  not  been  paid, 
or  goods  of  which  the  importation  or  exporta- 
tion is  prohibited ;  an  offense  productive  of 
various  mischiefs  to  society."  1  Russell  on 
Crimes  (9th  ed.),  172,  quoted  in  Keck  v.  U.  S., 
172  U.  S.  446. 

9.  Snare. —  In  Jones  v.  Davies,  (1898)  1  Q.  B. 
405,  it  was  held  that  a  fishing  net  with  an  il- 
legally small  mesh  was  not  a  like  instrument 
to  a  snare.  See  generally  the  titles  Fish  and 
Fisheries,  vol.  13.  p.  554;  Game  and  Game 
Laws,  vol.  14,  p.  654. 
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Definitions.  SNOWFLAKE  —  SOCIAL  ENJOYMENT.  Definition* 


SNOWFLAKE.  —  See  note  I. 

SO.  —  The  adverb  "  so"  is  defined  as  meaning  "in  the  same  manner;  as 
has  been  stated  ;  in  this  or  that  condition  or  state ;  under  these  circumstances  ; 
in  this  way;  with  reflex  reference  to  something  just  asserted."2  The  terms 
"  hence  "  and  "  therefore  "  are  sometimes  the  equivalents  of  "  so,"  and  the  latter 
word  is  thus  understood  whenever  what  follows  is  an  illustration  of  or  a  con- 
clusion from  what  has  gone  before.3 

SOAPSTONE.  —  See  note  4. 

SOBER.  —  "Sober"  is  defined  as  "temperate  in  the  use  of  spirituous 
liquors;  not  overpowered  by  spirituous  liquors."5 

SOCAGE.  (See  also  the  title  Guardian  and  Ward,  vol.  15,  pp.  21,  44.) 
—  See  note  6. 

SOCIAL  ENJOYMENT.  —  See  note  7. 


1.  Snowflake  —  Trademark. —  In  Larrabee  v. 
Lewis,  67  Ga.  561,  it  was  held  that  the  term 
snowflake  as  applied  to  bread  or  crackers  was 
a  mere  description  of  whiteness,  lightness,  and 
purity,  and  could  not  become  a  trademark.  See 
generally  the  title  Trademarks. 

2.  So. —  Blanton  v.  State,  1  Wash.  269,  quot- 
ing Webst.  Diet. 

"  So  "  Means  "  in  Like  Manner." —  Chesapeake, 
etc.,  R.  Co.  v.  Patton,  9  W.  Va.  656. 

3.  Clem  v.  State,  33  Ind.  431.  See  also  Leon- 
ard v.  Territory,  2  Wash.  Ter.  381. 

So  Completed.  —  So,  when  used  in  connection 
with  something  to  be  done  —  e.  g.,  "  so  com- 
pleted "  —  imports  the  doing  of  the  thing  in  the 
manner  and  so  as  to  satisfy  the  requirements 
previously  prescribed.  G.  W.  R.  Co.  v.  Hales- 
owen R.  Co.,  52  L.  J.  Q.  B.  479.  See  also 
Elmer  v.  Burgin,  2  N.  J.  L.  173. 

So  Appropriated.  —  An  eminent-domain  stat- 
ute provided  that  after  commissioners  had  made 
their  assessment  and  filed  their  report,  which 
was  to  be  done  forthwith,  the  company  con- 
demning the  land  should  pay  to  the  clerk  of 
the  court  the  amount  thus  assessed,  and  on 
making  such  payment  it  should  be  lawful  for 
such  company  to  hold  the  interest  in  the  prop- 
erty so  appreciated.  In  construing  this  pro- 
vision the  court  said  :  "  The  words  '  so  appro- 
priated,' as  used  in  the  statute  [Rev.  Stat.  Mo. 
1879,  §  894;  Rev.  Stat.  1899,  §  1266]  cannot 
be  held  to  imply  that  the  appropriation  had 
taken  place  at  some  preceding  step  in  the  pro- 
ceeding, but  must  be  referred  to  all  the  pro- 
ceedings crowned  by  the  payment  of  the 
compensation  —  the  last  and  essential  act  in  the 
condemnation."  Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph Town-Site  Co.,  103  Mo.  463.  See  also 
St.  Louis,  etc.,  R.  Co.  v.  Fowler,  113  Mo. 
458- 

So  Devised.  —  "  So  specifically  devised  "  has 
been  held  to  be  equivalent  to  "  hereinbefore 
specifically  devised."  Giles  v.  Melsom,  L.  R.  6 
H.  L.  32. 

"  So  Long  as  the  Wall  Shall  Stand."  —  See  Odd 
Fellows'  Hall  Assoc.  v.  Hegele,  24  Oregon  16. 

So  Made.  —  See  Broughton  v.  Sherman,  21 
Minn.  431. 

"  So  Far  as  the  Law  Allows." —  In  Davies  v. 
Davies,  36  Ch.  D.  359,  a  covenant  to  retire  from 
a  certain  trade  or  business,  "  so  far  as  the  law 
allows,"  was  held  to  be  too  vague  for  the  court 
to  enforce. 


So  as  Aforesaid.  —  See  Aforesaid,  vol.  1,  p. 
920,  note. 

4.  Soapstone.  —  Soapstone  is  denned  as  "  a 
soft  magnesium  rock,  having  a  soapy  feeling, 
presenting  grayish,  green,  brown,  and  whitish 
shades  of  color.  It  is  a  variety  of  talc,  which 
consists  of  silica  and  magnesium.  It  forms 
extensive  beds,  and  is  quarried  for  fireplace  and 
for  coarse  utensils."  Okey  v.  Moyers,  (Iowa 
1902)  91  N.  W.  Rep.  772,  quoting  Webst.  Diet, 
and  holding  soapstone  to  be  a  rock. 

6.  Sober.  (See  also  the  titles  Alcoholism, 
Intemperance,  and  Narcotics  (in  Insurance), 
vol.  2,  p.  39;  Life  Insurance,  vol.  19,  p.  67.) 
—  Wolf  v.  Mutual  Ben.  L.  Ins.  Co.,  2  Cine.  L. 
Bui.  304,  30  Fed.  Cas.  No.  17,925a,  quoting 
Webst.  Diet.,  and  holding  that  a  representation 
that  an  applicant  for  life  insurance  was  sober 
and  temperate  did  not  mean  that  he  was  a  total 
abstainer. 

In  Brockway  v.  Mutual  Ben.  L.  Ins.  Co.,  9 
Fed.  Rep.  253,  it  was  said  :  "  The  words  '  sober 
and  temperate  '  are  to  be  taken  in  their  ordi- 
nary sense.  The  language  does  not  imply  total 
abstinence  from  intoxicating  liquors.  The 
moderate,  temperate  use  of  intoxicating  liquors 
is  consistent  with  sobriety.  But  if  a  man  use 
spirituous  liquors  to  such  an  extent  as  to  pro- 
duce frequent  intoxication,  he  is  not  sober 
and  temperate  within  the  meaning  of  this  con- 
tract of  insurance." 

In  Hutton  v.  Waterloo  L.  Assur.  Co.,  1  F.  & 
F.  735,  where  it  was  shown  that  the  deceased 
had  had  delirium  tremens  the  same  year  the 
policy  was  issued,  and  the  year  before,  it  was 
held  that  this  was  a  breach  of  warranty  of 
sober  and  temperate  habits. 

6.  Socage.  —  See  Van  Doren  v.  Everitt,  5  N. 
J.  L.  462  ;  Thacker  v.  Henderson,  63  Barb.  (N. 
Y.)  277- 

7.  Social  Enjoyment. —  In  holding  that  the 
words  social  enjoyment  were  not  suffi- 
ciently descriptive  of  the  purpose  of  a  corpora- 
tion, the  court  said  :  "  The  words  social  en- 
joyment are  too  comprehensive.  The  sort  or 
kind  of  social  enjoyment  should  be  ex- 
pressed. In  its  largest  sense  it  means  all  en- 
joyment that  gives  pleasure  to  more  than  one 
person,  and  includes  both  sexes.  Balls,  parties, 
dances,  horse  races,  gambling,  feasting,  and 
drinking  are  social  enjoyments."  Charter 
for  Nether  Providence  Assoc.,  12  Pa.  Co.  Ct.  667. 
See  also  the  title  Societies  and  Clubs,  post. 
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SOCIETIES,  CLUBS,  AND  UNINCORPORATED 

ASSOCIATIONS. 

By  A.  P.  Hallett. 

I.  Definitions,  i  i  30. 

II.  Legal  Status  of  Unincorporated  Associations,  1130. 

III.  Organization,  1131. 

1.  Constitution  and  By-laws,  1131. 

2.  Name,  1131. 

3.  Incorporation,  1131. 

IV.  Meetings,  1132. 

1.  Notice  to  Members,  1132. 

2.  Quorum,  1132. 

3.  Conduct  of  Meetings,  1132. 

4.  r<?/«sg-,  1 132. 

V.  Rights  and  Liabilities,  i  i  32. 

1.  Capacity  to  Hold  Property,  1132. 

2.  Application  of  Funds,  1133. 

3.  Liability  upon  Contracts,  1133. 

4.  Liability  for  Torts,  11 34. 

VI.  Membership  and  Its  Incidents,  1134. 

1 .  Ln  General,  1 1 34. 

2.  Admission  of  Members,  11 34. 

3.  Interest  of  Members  in  Property  of  Association,  1135. 

4.  Liability  of  Members,  1136. 

To  Association,  1136. 

(1)  Z>2^(?j        Assessments,  1136. 

(2)  For  Pines  and  Forfeitures,  11 36. 
Third  Persons,  1136. 

(1)  ZT/to/j  Contracts  Made  by  or  on  Behalf  of  Association,  1 136. 

(#)  Associations  Organized  for  Business  or  Profit,  1136. 
(^)  Social  or  Political  Clubs  and  Societies,  1137. 
(<r)  Contribution  Between  Members,  1137. 

(2)  Torts  Committed  by  Association,  1138. 

5.  Termination  of  Membership,  11 38. 

VII.  Officers,  Agents,  and  Committees,  1138. 

1.  Election  of  Officers,  1138. 

2.  Term  of  Office,  1138. 

3.  Compensation  for  Services,  1138. 

4.  Power  to  Bind  Association,  1139. 

a.  In  General  1139. 

/>.  Pmver  to  Bind  Association  by  Contract,  1139. 

c.  Power  to  Incorporate  Association,  1140. 

d.  Execution  of  Powers,  11 40. 

e.  Burden  of  Proof  ,  1140. 

y.  Ratification  of  U nauthorized  Acts,  1 1 40. 

5.  Personal  Liability,  1140. 

a.  To  Members,  1 140. 

b.  To  Third  Parties,  1 1 40. 

6.  Removal,  1 141. 

VIII.  Dissolution,  1141. 

1.  Death  or  Withdrawal  of  Members,  1141. 
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2.  By  Unanimous  Consent  of  Members,  1142. 

3.  By  Abandonment  or  Nonuser,  1142. 

4.  By  Withdrawal  of  Charter,  1142. 

5.  By  Incorporation,  1142. 

6.  By  Courts  of  Equity,  \  142. 

IX.  Jurisdiction  or  Courts,  i  143. 


CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  20,  p.  272;  vol.  22,  p.  228. 

For  matters  pertaining  to  particular  classes  of  associations,  see  the  titles  AGRICUL- 
TURAL  SOCIETIES,  vol.  2,  p.  18;  BENEVOLENT  OR  BENE- 
FICIAL ASSOCIATIONS,  vol.  3,  p.  1041;  BUILDING  AND  LOAN 
ASSOCIATIONS,  vol.  4,  p.  999;  HOSPITALS  AND  ASYLUMS,  vol.  15, 
p.  757;  JOLNT-STOCK  COMPANIES,  vol.  17,  p.  636;  LABOR  COM- 
BINATIONS, vol.  18,  p.  80;  LLOYDS  ASSOCIATIONS,  vol.  19,  p.  447; 
RELLGIOUS  SOCIETIES,  vol.  24,  p.  323  STOCK  AND  PRODUCE 
EXCHANGES;  UNIVERSITIES  AND  COLLEGES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  AGENCY,  vol.  1,  p.  930;  AMOTION,  vol.  2, 
p  310;  CHARITIES  AND  TRUSTS  FOR  CHARLTABLE  USES,  vol.5, 
p.  893;  CORPORATIONS  {PRIVATE),  vol.  7,  p.  620;  DE  FACTO  COR- 
PORATIONS, vol.  8,  p.  747;  DISFRANCHISEMENT,  vol.  9,  p.  477; 
HORSE  RACING,  vol.  15,  p.  746;  MONOPOLLES  AND  CORPORATE 
TRUSTS,  vol.  20,  p.  844;  PA R TNERSHLP,  vol.  22,  p.  2;  PROXIES, 
vol.  23,  p.  294;  QUORUM,  vol.  23,  p.  589. 

I.  Definitions.  —  An  Association  is  a  body  of  persons  acting  together  for  the 

promotion  of  some  object  of  mutual  interest  or  advantage.1 

A  Society  or  Club  is  an  organized  association  united  for  the  promotion  of  some 
common  purpose  or  object,  either  social,  religious,  benevolent,  literary, 
scientific,  or  political.     It  may  be  either  incorporated  or  unincorporated.2 

II.  Legal  Status  of  Unincorporated  Associations.  —  The  legal  status  of  a 
voluntary  unincorporated  association  depends  mainly  upon  its  objects  and 
purposes. 

Commercial  Associations.  —  If  the  association  be  organized  for  commercial  pur- 
poses, and  operated  for  pecuniary  profit,  it  is  no  more  than  a  mere  partner- 


1.  Association  Defined.  —  Cent.  Diet. ;  Ander- 
son's L.  Diet. ;  Burrill's  L.  Diet. ;  Bouv.  L.  Diet. ; 
State  v.  Taylor,  7  S.  Dak.  533. 

2.  Societies  and  Clubs  Defined.  —  Cent.  Diet. 
See  also  State  v.  Taylor,  7  S.  Dak.  533. 

A  Church  Society  is  a  voluntary  organization 
formed  for  the  advancement  of  the  spiritual  wel- 
fare of  its  members  by  counsel,  admonition,  and 
example,  and  to  enable  the  society  to  employ 
and  pay  a  pastor  to  look  after,  not  only  the  wel- 
fare of  that  particular  organization,  but  many 
charitable  objects  requiring  aid,  and  to  promote, 
as  far  as  possible  with  the  means  at  hand,  the 
welfare  of  the  race.  Jones  v.  State.  28  Neb. 
495.  And  see  the  title  Religious  Societies, 
vol.  24,  p.  323. 

Legality  of  Purpose. —  The  purposes  of  an  in- 
corporated club  which,  as  expressed  in  its  ar- 
ticles of  association,  are  "  to  promote  social 
intercourse  amongst  the  members,  to  provide 
for  them  the  convenience  of  a  clubhouse, 
pleasure  grounds,  and  proper  facilities  for  im- 
proving, training,  and  exhibiting  horses  at 
meetings  to  be  held  at  stated  times  in  each 
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year,"  are  lawful.  Detroit  Driving  Club  v. 
Fitzgerald,  109  Mich.  670. 

An  investment  association  operated  on  the 
tontine  principle,  but  with  survivorship  depend- 
ing upon  default  instead  of  death,  is  not  illegal. 
Union  Invest.  Assoc.  v.  Lutz,  50  111.  App.  176, 
citing  Schriber  v.  Rapp,  5  Watts  (Pa.)  351, 
30  Am.  Dec.  327. 

A  public  canal  being  out  of  repair  and  unfit 
for  navigation,  and  the  trustees  being  unable  to 
make  the  necessary  repairs,  an  association  was 
formed  of  those  interested  in  the  navigation  of 
the  canal  for  the  purpose  of  making  a  contract 
with  the  trustees  to  receive  the  tolls  and  keep 
the  canal  in  repair.  It  was  held  that  the  ob- 
jects of  the  association  were  not  against  public 
policy.  Weaver  v.  Wabash,  etc.,  Canal,  28  Ind. 
112. 

A  Social  Club  Cannot  Complain  of  the  Surveil- 
lance of  the  Police  where  it  ^ives  a  public  ball 
and  sells  wines  and  liquors  to  all  persons 
willing  to  pay  for  them.  Cercle  Frangais 
de   L'Harmonie  v.   French,  44  Hun   (N.  Y.) 
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ship,  and  the  rights  and  liabilities  incident  to  that  relation  attach  to  its 
members.1 

Social  Clubs.  —  But  societies  and  clubs  the  objects  of  which  are  merely 
social,  literary,  scientific,  or  political  are  not  partnerships.  These  organiza- 
tions have  no  very  definite  legal  status,  and  the  courts  have  not  attempted  to 
formulate  any  general  rules  governing  them.3 

III.  Organization  —  1.  Constitution  and  By-laws.  —  The  constitution  and 
by-laws  of  an  association  constitute  a  contract  by  which  its  members  are  alike 
shielded  and  bound,  and  when  not  in  contravention  of  the  public  law,  or  of 
some  principle  of  public  policy,  will  be  enforced  by  the  courts.3 

2.  Name.  —  An  unincorporated  association  has  the  right  to  adopt  a  name 
by  which  it  shall  be  known;4  and  when  it  has  done  so  it  acquires  a  right 
thereto  which  a  court  of  equity  will  protect.5 

3.  Incorporation.  —  The  purposes  for  which  societies  and  clubs  may  be 
incorporated,  under  general  laws,  are  dependent  upon  the  provisions  of  these 
enactments,  which  have  been  considered  under  another  title  in  this  work.6 


1.  Associations  Organized  for  Profit  —  United 
States.  —  The  Steamboat  Swallow,  Olc.  Adm. 
334,  23  Fed.  Cas.  No.  13,665. 

Connecticut.  —  Davison  v.  Holden,  55  Conn. 
103,  3  Am.  St.  Rep.  40. 

Illinois.  —  McDowell  v.  Joice,  149  111.  124. 

Indiana.  —  Manning  v.  Gasharie,  27  Ind.  399  ; 
Coleman  v.  Coleman,  78  Ind.  344. 

'Louisiana.  —  Lynch  v.  Postlethwaite,  7  Mart. 
(.La.)  69,  12  Am.  Dec.  495. 

Massachusetts.  —  Taft  v.  Ward,  106  Mass. 
518;  Machinists'  Nat.  Bank  v.  Dean,  124  Mass. 
81. 

New  York.  —  Wells  v.  Gates,  18  Barb.  (N. 
Y.)  554;  Dennis  v.  Kennedy,  19  Barb.  (N.  Y.) 
Si  7- 

Pennsylvania.  —  Leech  v.  Harris,  2  Brews. 
(Pa.)  571. 

2.  Association  Not  for  Profit  —  England.  — 
Matter  of  St.  James's  Club,  2  De  G.  M. 
&  G.  383 ;  Flemyng  v.  Hector,  2  M.  &  W. 
172. 

Iowa.  —  Lewis  v.  Tilton,  64  Iowa  220,  52 
Am.  Rep.  436. 

Michigan.  —  Burt      Lathrop,  52  Mich.  106. 

Missouri.  —  Missouri  Bottler's  Assoc.  v.  Fen- 
nerty,  81  Mo.  App.  525. 

New  York.  —  White  v.  Brownell,  (C.  PI. 
Spec.  T.)  3  Abb.  Pr.  N.  S.  (N.  Y.)  318;  Mc- 
Mahon  v.  Rauhr,  47  N.  Y.  67 ;  Lumbard  v. 
Grant,  (Supm.  Ct.  App.  T.)  71  N.  Y.  Supp.  1141  ; 
Lafond  v.  Deems,  81  N.  Y.  507 ;  Ostrom  v. 
Greene,  161  N.  Y.  353. 

Pennsylvania.  —  Ash  v.  Guie,  97  Pa.  St.  493, 
39  Am.  Rep.  818;  Thomas  v.  Ellmaker,  1  Pars. 
Eq.  Cas.  (Pa.)  98. 

South  Dakota.  —  Winona  Lumber  Co.  v. 
Church,  6  S.  Dak.  499. 

Mutual  Benefit  Associations.  —  For  a  discus- 
sion of  the  legal  status  of  mutual  benefit  asso- 
ciations, see  Beaumont  v.  Meredith,  3  Ves.  &  B. 
180;  Gorman  v.  Russell,  14  Cal.  531;  Babb  v. 
Reed,  5  Rawle  (Pa.)  151,  28  Am.  Dec.  650. 
And  also  the  title  Benevolent  or  Beneficial 
Associations,  vol.  3,  p.  1041. 

3.  Constitution  Contract  Between  Members.  — 
VVeatherly  v.  Medical,  etc.,  Soc,  76  Ala.  567 ; 
Hammerstein  v.  Parsons,  38  Mo.  App.  332 ; 
Levy  v.  U.  S.  Grand  Lodge,  (Supm.  Ct.)  9  Misc. 
(N.  Y.)  633;  State  v.  Cincinnati  Chamber  of 
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Commerce,  6  Ohio  Dec.  363  ;  Henry  v.  Jackson, 
37  Vt.  431. 

A  member  will  not  be  regarded  as  coming 
under  any  obligation  or  disability  growing  out 
of  the  constitution  and  by-laws  of  the  organi- 
zation, not  proved  to  have  been  assumed  by  him 
in  such  a  manner  as  would  establish  a  valid 
contract  between  individuals  not  members  of 
the  association.  Austin  v.  Searing,  16  N.  Y. 
112,  69  Am.  Dec.  665. 

A  New  Constitution  adopted  in  a  mode  other 
than  that  provided  for  in  the  old  constitution  is 
void.    Hochreicter's  Appeal,  93  Pa.  St.  479. 

The  Union  of  Several  Persons  in  a  Common 
Enterprise  does  not  make  it  an  unincorporated 
association  if  they  have  done  nothing  to  give  it 
the  characteristics  of  such  an  organization  ex- 
cept to  elect  officers.  George  v.  Benjamin,  100 
Wis.  622,  69  Am.  St.  Rep.  963. 

By-laws.  —  For  a  full  discussion  of  the  power 
and  mode  of  enacting  by-laws,  and  their  validity 
and  interpretation,  see  the  title  By-Laws,  vol. 
5.  P-  86. 

Rules.  —  Every  member  of  a  club  is  presumed 
to  be  acquainted  with  its  rules.  Raggett  v. 
Musgrave,  2  C.  &  P.  556,  12  E.  C.  L.  260. 

4.  Right  to  Adopt  Name. —  Pease  v.  Pease,  35 
Conn.  131,95  Am.  Dec.  225,  in  which  case  it  was 
held  that  it  made  no  difference  that  the  name 
so  assumed  was  not  an  artificial  one,  but  the 
proper  name  of  a  living  person. 

Political  Name.  —  While  under  the  Pennsyl- 
vania statute  a  corporation  cannot  be  formed 
for  purely  political  purposes,  it  is  no  objection 
to  an  application  for  incorporation  that  the 
name  chosen  by  the  society  has  a  political  sig- 
nification. In  re  Central  Democratic  Assoc.,  8 
Pa.  Co.  Ct.  392. 

5.  Aiello  v.  Montecalfo,  21  R.  I.  496. 

An  Injunction  Will  Lie  on  behalf  of  the  mem- 
bers of  a  voluntary  association  to  restrain  ex- 
members  from  incorporating  under  the  same 
name  as  the  old  association.  McGlynn  v.  Post, 
(Supm.  Ct.)  21  Abb.  N.  Cas.  (N.  Y.)  97;  Black 
Rabbit  Assoc.  v.  Munday,  (Supm.  Ct.)  21  Abb. 
N.  Cas.  (N.  Y.)  99;  Rudolph  v.  Southern  Bene- 
ficial League,  (Supm.  Ct.  Spec.  T.)  23  Abb.  N. 
Cas.  (N.  Y.)  199. 

6.  See  the  title  Corporations  (Private),  vol. 
7.  P-  647. 
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IV.  Meetings  —  1.  Notice  to  Members.  —  When  the  time  or  manner  of  giving 
notice  of  meetings  is  prescribed  by  the  constitution,  articles  of  incorporation, 
or  charter  of  an  association,  it  is  essential  to  the  validity  of  the  acts  done  at 
a  meeting  that  the  notice  thereof  should  be  given  in  the  mode  prescribed.1 
When  the  mode  is  not  prescribed  reasonable  notice  to  the  members  must  be 
given.'3 

Notice  of  Adjourned  Meetings  need  not  be  given.3 

When  Business  of  an  Unusual  Character  is  to  be  transacted  it  seems  that  notice 
thereof  should  be  given.4 

2.  Quorum.  —  In  the  absence  of  some  rule  prescribing  the  number  that 
shall  constitute  a  quorum,  those  who  attend  a  meeting  of  an  association, 
regularly  called,  may  legally  proceed  with  the  transaction  of  its  business.5 

3.  Conduct  of  Meetings.  —  If  the  rules  of  an  association  prescribe  the  manner 
in  which  its  meetings  are  to  be  conducted,  such  rules  must  be  strictly  com- 
plied with ;  but  in  the  absence  of  such  rules  the  association  may  conduct  its 
meetings  in  any  manner  it  chooses,  so  long  as  it  does  not  infringe  the  rights  of 
members.  The  fact  that  strict  parliamentary  usages  are  not  observed  will 
not  invalidate  its  proceedings.  The  president  or  chairman  cannot  lawfully 
refuse  to  put  a  motion,  duly  made  and  seconded,  and  if  he  does  the  vice- 
president  may  properly  put  the  motion  to  a  vote  although  the  president  is 
still  in  the  chair.6 

4.  Voting.  —  When  not  prescribed  by  the  rules  of  the  association  a  vote 
upon  a  motion,  duly  put,  may  be  taken  in  any  of  the  modes  by  which  such 
questions  are  ordinarily  determined.7  Members  present  and  not  voting  are 
to  be  counted  as  voting  in  the  affirmative.8  The  fact  that  illegal  votes  were 
cast  will  not  invalidate  the  result  if  they  do  not  change  the  majority.9 

V.  Rights  and  Liabilities  —  1.  Capacity  to  Hold  Property.  —  Except  in  the 
case  of  religious  10  and  charitable  11  societies,  an  unincorporated  association, 
having  no  legal  existence  independently  of  the  members  who  compose  it,  is 
incapable,  as  an  organization,  of  the  ownership  of  either  real  or  personal 
property,12  and  the  title,  legal  or  equitable,  to  any  property  acquired  for  the 

1.  Notice  of  Meetings.  —  Kuhl  v.  Meyer,  42  Vote  upon  Constitutional  Amendment.  —  Where 

Mo.  App.  474,  in  which  it  was  held  that  the  the  constitution  of  a  society  requires  that  an 
fact  that  a  member  attended  a  meeting  irregu-  amendment  thereto  should  be  adopted  by  a  two- 
larly  called  and  participated  therein  will  not  thirds  vote  of  the  members  present  at  the  meet- 
estop  him  from  subsequently  disputing  the  ing,  an  amendment  is  invalid  if  not  carried  by 
validity  of  the  proceedings.  a  two-thirds  majority,  although  a  number  of 

2.  Buck  v.  Spofford,  31  Me.  34.  members  sufficient  to  make  up  the  two-thirds 

3.  Smith  v.  Law,  21  N.  Y.  296 ;  Ostrom  v.  afterwards  present  a  written  request  to  record 
Greene,  161  N.  Y.  353,  affirming  (Supm.  Ct.  Tr.  their  vote  in  favor  of  such  amendment.  Torrey 
T.)  20  Misc.  (N.  Y.)  177.  v.  Baker,  1  Allen  (Mass.)  120. 

4.  St.  Mary's  Benev.  Assoc.  v.  Lynch,  64  N.  10.  See  the  title  Religious  Societies,  vol.  24, 
H.  213.  p.  360  et  seq. 

Sunday   Meetings.  —  A  meeting  of  a  benevo-  II.  See  the  title  Charities  and  Trusts  for 

lent  association  is  not  illegal  because  it  is  held  Charitable  Uses,  vol.  5.  p.  893. 

on  Sunday.     People  v.  Young  Men's  Father  12.  Incapacity  to  Hold  Title  to  Real  Property  — 

Mathew  Benev.  Soc,  65  Barb.  (N.  Y.)  357.  United  States.  —  Philadelphia  Baptist  Assoc.  v. 

5.  Quorum.  — ■  Ostrom  v.  Greene,  161  N.  Y.  Hart,  4  Wheat.  (U.  S.)  1. 

353,  affirming  (Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Connecticut.  —  Greene   v.    Dennis,   6  Conn. 

Y.)  177.    And  see  the  title  Quorum,  vol.  23,  293,  16  Am.  Dec.  58;  Brewster  v.  McCall,  15 

p.  589.  Conn.  274  ;  East  Haddam  Cent.  Baptist  Church 

6.  Conduct  of  Meetings.  —  Ostrom  v.  Greene,  v.  East  Haddam  Baptist  Ecclesiastical  Soc,  44 
(Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  177,  af-  Conn.  259. 

firmed  161  N.  Y.  353.  Missouri.  —  Douthitt  v.  Stinson,  73  Mo.  199; 

7.  Voting.  —  Richardson  v.  Union  Cong.  Soc,  T.  A.  Miller  Lumber  Co.  v.  Oliver,  65  Mo.  App. 
58  N.  H.  187.  435- 

8.  Red  Polled  Cattle  Club  v.  Red  Polled  New  York.  —  White  v.  Howard,  46  N.  Y.  144, 
Cattle  Club,  108  Iowa  105;  Richardson  v.  Union  affirming  52  Barb.  (N.  Y.)  294;  Sherwood  v. 
Cong.  Soc,  58  N.  H.  187;  Abels  v.  McKeen,  18  American  Bible  Soc,  4  Abb.  App.  Dec.  (N.  Y.) 
N.  J.  Eq.  462.  227. 

9.  First  Parish  v.  Stearns,  21  Pick.  (Mass.)  Oregon.  —  Liggett  v.  Ladd,  17  Oregon  89. 
148;  Christ  Church  v.  Pope,  8  Gray  (Mass.)  140.  A  Conveyance  to  the  Directors  of  a  voluntary 
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use  of  such  an  association  vests  not  in  the  association  as  such,  but  in  the 
members  thereof  in  their  joint  associated  capacity.1 

Creation  of  Trust.  — -  For  the  sake  of  convenience  it  is  customary  for  the  title 
to  property  conveyed  to  or  acquired  by  an  unincorporated  association  to 
be  vested  in  trustees,  to  be  held  for  the  use  of  the  members  of  such 
association.3 

2.  Application  of  Funds. — An  unincorporated  association,  acting  in  con- 
formity with  the  will  of  the  majority  of  its  members,  has  a  right  to  devote  its 
funds  to  any  purpose  calculated  to  promote  the  objects  of  the  association.3 
But  it  has  no  right  to  apply  them  to  other  uses,  except  with  the  unanimous 
consent  of  the  members.4 

Fund  Subscribed  for  Particular  Purpose.  —  So  where  a  fund  is  subscribed  for  a 
particular  purpose  a  majority  of  the  subscribers  cannot  devote  the  fund  to 
any  other  purpose  without  the  consent  of  the  minority,  though  it  may  be 
composed  of  a  single  subscriber  only.5 

Return  of  Surplus  to  Subscribers.  —  If  any  part  of  the  fund  be  not  needed  for  the 
purpose  for  which  it  was  subscribed,  the  contributors  have  a  right  to  have  it 
repaid  to  them  in  proportion  to  their  contributions.6 

3.  Liability  upon  Contracts.  —  A  voluntary  association  is  liable  upon  con- 


unincorporated  association  and  their  successors 
in  office  is  void.  Goesele  v.  Bimeler,  5  McLean 
(U.  S.)  233,  10  Fed.  Cas.  No.  5,503. 

The  Subsequent  Incorporation  of  an  Association 
does  not  enable  it  to  take  under  a  devise  pre- 
viously made.  German  Land  Assoc.  v.  Scholler, 
10  Minn.  331  ;  White  v.  Howard,  46  N.  Y.  144. 

Validity  of  Lease  to  Unincorporated  Associa- 
tion. —  While  an  unincorporated  association  is 
not  competent  to  acquire  an  interest  in  land  by 
deed  or  grant,  yet  it  may,  through  its  officers 
or  members,  enter  into  a  valid  lease  of  premises 
for  its  use.    Reding  v.  Anderson,  72  Iowa  498. 

1.  Construction  of  Deed.  —  In  Byam  v.  Bick- 
ford,  140  Mass.  31,  a  deed  to  a  voluntary  unin- 
corporated association,  the  members  of  which 
were  ascertainable,  was  construed  as  a  con- 
veyance to  such  members  as  tenants  in  common. 

2.  Holding  Property  in  Name  of  Trustees.  — 
White  v.  Rice,  112  Mich.  403;  Colley  V.  Wilson, 
86  Mo.  App.  396 ;  Troy  Iron,  etc.,  Factory  v. 
Corning,  45  Barb.  (N.  Y.)  231  ;  Liggett  v. 
Ladd,  17  Oregon  89;  Crawford  v.  Gross,  140 
Pa.  St.  297. 

After  an  Association  Has  Become  Incorporated, 

it  has  the  right  to  demand  and  receive  from  its 
former  trustees  a  conveyance  of  the  legal  title 
to  its  property.  The  Organized  Labor  Hall  v. 
Gebert,  48  N.  J.  Eq.  393. 

Equitable  Title  of  Members.  —  A  voluntary  as- 
sociation composed  of  eight  persons  purchased 
land  with  its  funds  and  took  title  in  the  name 
of  one  of  their  number.  Subsequently  the  asso- 
ciation and  its  seven  other  members  executed 
deeds  of  the  property  to  the  defendant.  It  was 
held  that  sucn  deeds  conveyed  an  equitable  title 
to  seven-eighths  of  the  land.  Douthitt  v.  Stin- 
son,  73  Mo.  199. 

If  a  mortgage  is  executed  to  certain  persons 
described  as  trustees  of  an  association,  which  is 
not  a  corporation,  the  legal  title  under  the 
mortgage  vests  in  those  persons,  and  an  assign- 
ment of  the  mortgage  by  the  association,  or  by 
only  one  of  the  mortgagees,  is  invalid,  and  will 
not  enable  the  person  named  as  assignee  to  fore- 
close the  mortgage.  Austin  v.  Shaw,  10  Allen 
(Mass.)  552. 

I 


Where  Two  Associations  Consolidate,  the  trus- 
tees of  the  property  of  one  of  the  associations 
thereafter  hold  the  same  in  trust  for  the  mem- 
bers of  the  united  body.  Woolford's  Appeal, 
126  Pa.  St.  47. 

Transfer  of  Trust  Funds.  —  A  court  of  equity 
will  compel  the  transfer  of  funds  from  former 
trustees  of  a  voluntary  association  to  trustees 
newly  elected.  Birmingham  v.  Gallagher,  112 
Mass.  190. 

Uncertainty  of  Beneficiary.  —  In  German  Land 
Assoc.  v.  Scholler,  10  Minn.  331,  it  was  held 
that  a  deed  of  land  to  persons  in  trust  for  the 
German  Land  Association  and  for  the  use 
and  benefit  of  the  several  members  thereof  ac- 
cording to  their  respective  interests  was  void 
for  uncertainty. 

When  No  Trust  Will  Be  Implied.  —  The  fact 
that  a  member  of  an  unincorporated  club  takes 
in  his  own  name  a  lease  of  ground  which  the 
club  had  previously  held  as  tenant  by  sufferance 
does  not  entitle  the  club  to  have  the  lease  im- 
pressed with  a  trust  in  its  favor.  Lumbard  v. 
Grant,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
140. 

3.  Carter  v.  Strafford  J3av.  Bank,  70  N.  H. 
456;  Ingham  v.  Reform  Club,  12  Phila.  (Pa.) 
264,  34  Leg.  Int.  (Pa.)  132. 

4.  Morton  v.  Smith,  5  Bush  (Ky.)  467;  Mc- 
Fadden  v.  Murphy,  149  Mass.  341. 

5.  Contributions  for  Specific  Purposes.  —  Abels 
v.  McKeen,  18  N.  J.  Eq.  462. 

Property  given  to  such  an  association  is 
pledged  to  the  objects  for  which  it  was  intended 
by  the  successive  contributors,  and  cannot  be 
diverted  from  them  while  those  remain  who  are 
ready  and  willing  to  execute  the  public  trust 
with  which  it  has  been  clothed.  In  such  private 
associations  the  majority  cannot  bind  the  mi- 
nority unless  by  special  agreement.  Nor  will 
a  court  of  equity  suffer  the  funds  to  be  diverted 
to  other  uses  than  the  donors  intended. 
Thomas  v.  Ellmakcr,  1  Pars.  Eq.  Cas.  (Pa.)  98. 

6.  Return  of  Surplus.  —  Abels  v.  McKeen,  18 
N.  J.  Eq.  462;  Koehler  v.  Brown.  2  Daly  (N. 
Y.)  78.  See  also  Murray  v.  McIIugh,  9  Cush. 
(Mass.)  158, 
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tracts  made  by  an  officer  or  agent  acting  within  the  scope  of  his  authority,1 
and  a  promissory  note  *  or  other  contract  3  executed  by  him  in  his  repre- 
sentative capacity  will  be  deemed  the  obligation  of  the  association,  and  not 
his  individual  contract.  An  association  may  also  be  held  liable  in  assumpsit 
upon  an  implied  contract  where  it  has  received  the  benefit  of  goods  furnished 
or  labor  performed.4 

4.  Liability  for  Torts.  —  A  voluntary  unincorporated  association  is  liable  in 
tort  for  the  wrongful  acts  of  its  members  when  acting  collectively  in  the 
prosecution  of  the  business  for  which  it- is  organized.5  It  may  be  held  liable 
for  the  tort  of  an  individual  member  when,  in  respect  to  the  act  complained 
of,  the  association  occupies  the  relation  of  principal,6  but  not  otherwise.7 

VI.  Membership  and  Its  Incidents  —  1.  In  General.  —  Whether  a  person 
is  or  is  not  a  member  of  an  association  is  a  question  of  fact,*  to  determine 
which  the  intent  and  understanding  of  the  parties  at  the  time  such  person  is 
alleged  to  have  become  a  member,9  as  well  as  his  subsequent  acts,10  may  be 
considered  by  the  jury. 

2.  Admission  of  Members.  —  Membership  in  a  voluntary  association  is  a 
privilege  which  it  may  accord  or  withhold  at  its  pleasure,  and  a  court  of  equity 


1.  Liability  upon  Express  Contract.  —  Skinner 
v.  Dayton,  19  Johns.  (N.  Y.)  513.  It  is  within 
the  power  of  a  voluntary  association  to  give  a 
promissory  note  or  bill  of  exchange  for  the  pur- 
pose of  compromising  a  suit  pending  against  it. 
Court  Harmony  v.  Court  Abraham  Lincoln,  70 
Conn.  634. 

Power  to  Issue  Bonds.  —  A  voluntary  unincor- 
porated association  which  has  power  to  borrow 
money  to  meet  its  expenses  has  likewise  power 
to  issue  bonds  as  evidence  of  the  loan.  Mangels 
v.  Schoen,  2' City  Ct.  (N.  Y.)  192. 

Equitable  Lien. —  The  holder  of  a  promissory 
note,  executed  by  the  trustees  of  a  socialistic 
community,  for  money  loaned  to  it  and  added 
to  its  funds,  has  an  equitable  lien  upon  the 
property  of  such  community.  Society  of  Shak- 
ers v.  Watson,  (C.  C.  A.)  68  Fed.  Rep.  730. 

Where  Subscribers  to  a  Contract  to  Build  a  Plant 
Form  an  Association,  and  accept  the  plant  and 
operate  it,  the  association  cannot  defend  against 
an  action  on  the  contract  for  the  price  because 
of  forgery  of  some  of  the  subscriptions,  this 
being  neither  an  action  to  rescind  nor  against 
the  original  signers.  Haney,  etc.,  Mfg.  Co.  v. 
Adaza  Co-operative  Creamery  Co.,  108  Iowa 
313- 

2.  Promissory  Notes  Executed  by  Agent.  — 

Kierstead  v.  Bennett,  93  Me.  328 ;  Ferris  v. 
Thaw,  s  Mo.  App.  279  ;  Dow  v.  Moore,  47  N.  H. 
419;  Stearns  v.  Allen,  25  Hun  (N.  Y.)  558. 

3.  Contracts  by  Trustees.  —  A  contract  recit- 
ing on  its  face  that  it  is  made  by  the  obligors 
as  trustees  of  an  unincorporated  association, 
and  signed  by  them  as  such,  is  the  contract  of 
the  association,  and  not  the  personal  obligation 
of  the  signers.    Cook  v.  Gray,  133  Mass.  106. 

So  a  Lease  containing  a  recital  of  the  capacity 
in  which  a  party  signs,  and  executed  by  him  in 
such  capacity,  is  a  lease  of  the  association  which 
lie  represents,  and  not  his  personal  contract. 
Whitford  v.  Laidler,  94  N.  Y.  145,  46  Am.  Rep. 
131. 

4.  Implied  Contract.  —  Sullivan  v.  Campbell, 
2  Hall  (N.  Y.)  271. 

Although  articles  may  be  sold  to  an  associa- 
tion upon  a  credit  given  to  one  of  the  members 
individually,  yet  if  the  articles  so  purchased  are 


in  fact  received  and  used  by  the  association  in 
its  business,  it  may  be  held  liable  for  their 
value.     Allen    v.    Clark-,    65    Barb.    (N.  Y.) 

563. 

Where  a  military  company  had  occupied  cer- 
tain leased  premises  as  an  armory  and  the  com- 
manding officer  had  received  from  the  state  a 
sum  of  money  for  the  purpose  of  paying  the 
rent  of  the  premises  so  occupied,  which  money 
had  not  been  paid  to  the  lessor,  but  had  been 
applied  for  the  benefit  of  the  company  in  an- 
other manner,  it  was  held  that  the  company 
was  liable  to  the  lessor  in  an  action  for  money 
had  and  received,  for^  the  money  so  received  by 
the  commanding  officer.  Fox  v.  Naramore,  36 
Conn.  376. 

5.  A  Labor  Union  Is  Liable  to  a  workman  for 

damages  sustained  by  him  through  loss  of  em- 
ployment at  the  instance  of  the  organization. 
Connell  v.  Stalker,  (N.  Y.  City  Ct.  Gen.  T.) 
20  Misc.  (N.  Y.)  423,  affirmed  (Supm.  Ct.  App. 
T.)  21  Misc.  (N.  Y.)  609;  April  v.  Baird,  32 
N.  Y.  App.  Div.  226.  And  see  the  title  Labor 
Combinations,  vol.  18,  p.  80. 

6.  A  Kifle  Club  Is  Liable  for  Injury  to  an  Out- 
sider resulting  from  target  practice  upon  its 
premises.  Simmonds  v.  Southern  Rifle  Club,  52 
La.  Ann.  114. 

7.  A  Pilot  Association,  intended  to  further  the 
interest  of  its  members,  and  in  part  to  serve  as 
a  beneficial  association,  but  which  does  not  as- 
sume any  control  over  them  in  any  respect  to 
the  pilotage  of  vessels,  does  not  sustain  the 
relation  of  principal  to  a  member,  and  is  not 
liable  for  his  negligence  in  the  handling  of  a 
vessel.  The  City  of  Reading,  103  Fed.  Rep. 
696. 

8.  Membership  Question  of  Fact. —  Murray  0. 

Walker,  83  Iowa  202 ;  Machinists'  Nat.  Bank 
v.  Dean,  124  Mass.  81. 

9.  Smith  v.  Hollister,  32  Vt.  695. 

10.  A  Telegram  Signed  by  the  Defendant 
as  manager  of  a  polo  team  and  sent  to  a  player, 
asking  his  terms,  is  admissible  in  evidence  as 
tending  to  prove  that  the  defendant  was  a  mem- 
ber of  the  association  and  was  its  manager. 
Bennett  v.  Lathrop,  71  Conn.  613,  71  Am.  St. 
Rep.  222. 
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has  no  jurisdiction  to  compel  the  admission  of  a  person  not  regularly  elected,1 
even  though,  in  the  case  of  a  political  organization  2  or  labor  union,3  the 
arbitrary  rejection  of  the  candidate  may  prejudice  his  material  interests. 

Quasi-public  Societies.  —  When,  however,  a  society  which  performs  certain 
quasi-public  functions,  as  a  county  medical  society,  is  created  by  statute 
which  prescribes  the  qualifications  of  its  members,  mandamus  will  lie  to 
compel  the  admission  of  one  who  has  been  improperly  rejected.4 

3.  Interest  of  Members  in  Property  of  Association.  —  By  becoming  a  member 
of  a  society  or  club  a  person  acquires  not  a  severable  right  to  any  of  its  prop- 
erty, but  merely  a  right  to  its  joint  use  and  enjoyment  so  long  as  he  continues 
to  be  a  member;5  which  right  ceases  upon  his  withdrawal  or  expulsion  from 
the  society.6  The  right  of  membership  invests  him  with  no  individual  trans- 
missible interest  in  the  property  and  effects  of  the  association,  and  neither 
he  nor  any  number  less  than  the  whole  can  dispose  of  such  property,  or  any 
supposed  proportionate  part  or  interest  therein ; 7  nor  can  they  compel  a  sale 
and  distribution  of  such  property  among  the  members  so  long  as  it  continues 
to  be  used  for  the  purposes  for  which  it  was  acquired.8 

Property  of  Socialistic  Community.  —  The  same  principles  apply  to  the  interest  of 
members  in  the  common  property  of  a  socialistic  community.  The  contract 
by  which  a  member  of  such  a  community  renounces  his  right  to  private 
ownership  in  any  property  which  he  may  have  contributed  to  the  common 
fund,  or  in  the  product  of  his  own  labor,  is  valid  and  binding;9  and  a  member 
who  voluntarily  withdraws,  or  who  is  legally  expelled,10  or  the  heirs  and 
personal  representatives  of  a  deceased  member,11  have  no  right  to  any  part  of 
such  property.  It  has  been  held,  however,  that  such  an  agreement  will  not 
invalidate  a  demand  for  a  proportionate  share  of  the  common  property  made 
by  one  who  was  unjustly  expelled.12 

Distribution  of  Funds  upon  Dissolution  of  Association.  —  Upon  the  dissolution  of  a 


1.  Admission  of  Members.  —  Taylor  v.  Edson, 
4  Cush.  (Mass.)  5-22 ;  Richardson  v.  Union 
Cong.  Soc,  58'  N.  H.  187. 

2.  McKane  v.  Adams,  51  Hun  (N.  Y.)  629, 
affirmed  McKane  v.  Democratic  Gen.  Committee, 
123  N.  Y.  609. 

3.  Mayer  v.  Journeymen  Stonecutter's  Assoc., 
47  N.  J.  Eq.  519. 

Mode  of  Admission.  —  In  unincorporated  as- 
sociations a  person  ordinarily  becomes  a  mem- 
ber by  subscribing  his  name  to  the  articles  of 
association.  Dennis  v.  Kennedy,  19  Barb.  (N. 
Y.)  517.  But  it  has  been  held  that  a  person 
may  become  a  member  of  such  an  association 
by  paying  in  the  prescribed  amount  of  money 
and  by  acting  and  being  treated  and  considered 
as  a  member  without  signing  the  constitution, 
although  the  constitution  provides  that  any  per- 
son wishing  to  become  a  member  shall  sign  it, 
if  he  receives  the  approval  of  the  directors. 
Tyrrell  v.  Washburn,  6  Allen  (Mass.)  466.  See 
also  Detroit  Driving  Club  v.  Fitzgerald,  109 
Mich.  670. 

4.  Quasi-public  Societies.  —  Thus,  it  was  held 
in  People  v.  Medical  Soc,  32  N.  Y.  187,  that  a 
county  medical  society  could  not  reject  the 
application  of  a  regularly  licensed  physician 
having  the  prescribed  qualifications,  on  the 
ground  that  he  had  been  guilty  of  unprofes- 
sional conduct  at  a  period  anterior  to  his  ap- 
plication. 

5.  Interest  of  Member  in  Property  of  Association. 

—  McMahon  v.  Rauhr,  47  N.  Y.  67;  Hershiser 
v.  Williams,  4  Ohio  Dec.  17;  Liederkranz  Sing- 


ing Soc.  v.  Germania  Turn-Verein,  163  Pa.  St. 
269. 

6.  Interest  Lost  by  Withdrawal  from  Society. 

—  Matter  of  St.  James's  Club,  2  DeG.  M.  &  G. 
383;  Curtiss  v.  Hoyt,  19  Conn.  166;  Missouri 
Bottler's  Assoc.  v.  Fennerty,  81  Mo.  App.  525  ; 
Danbury  Cornet  Band  v.  Bean,  54  N.  H.  524 ; 
Hershiser  v.  Williams,  4  Ohio  Dec.  17;  Local 
Union  No.  1  v.  Barrett,  19  R.  I.  663. 

Initiation  Fee  Not  Recoverable,  —  Robinson  v. 
Yates  City  Lodge  No.  448,  86  111.  598. 

7.  Schiller  Commandery,  No.  1,  v.  Jaenni- 
chet^,  116  Mich.  129;  Altmann  v.  Benz,  27  N.J. 
Eq.  331.  McMahon  v.  Rauhr,  3  Daly  (N.  Y.) 
116. 

8.  Robbins  v.  Waldo  Lodge,  No.  12,  78  Me. 
565  ;  Kuhl  v.  Meyer,  42  Mo.  App.  474. 

9.  Property    of    Socialistic    Community.  — 

Schwartz  v.  Duss,  93  Fed.  Rep.  528  ;  Goesele  v. 
Bimeler,  5  McLean  (U.  S.)  223,  10  Fed.  Cas. 
No.  5,503,  affirmed  14  How.  (U.  S.)  589;  Waite 
v.  Merrill,  4  Me.  102,  16  Am.  Dec.  238  ;  Schriber 
v.  Rapp,  5  Watts  (Pa.)  351,  30  Am.  Dec. 
327- 

10.  Cass  v.  Wilhite,  3  Dana  (Ky.)  170;  Burt 
v.  Oneida  Community,  137  N.  Y.  346,  138  N.  Y. 
649,  affirming  61  Hun  (N.  Y.)  626,  16  N.  Y. 
Supp.  289;  Gasely  v.  Separatists'  Soc,  13  Ohio 
St.  144. 

11.  Goesele  v.  Bimeler,  14  How.  (U.  S.)  589; 
Schriber  v.  Rapp,  5  Watts  (Pa.)  351,  30  Am. 
Dec.  327. 

12.  Nachtrieb  v.  Harmony  Settlement,  3  Wall. 
Jr.  (C.  C.)  66,  17  Fed.  Cas.  No.  10,003. 
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voluntary  association,  unless  otherwise  provided  by  its  rules,1  its  property 
should  be  distributed  pro  rata  among  its  members.2  The  heirs  of  a  deceased 
member  are  not  entitled  to  share.3  An  unexpired  lease  of  the  association 
becomes  the  property  of  the  members,  who  may  exercise  it  jointly.4 

4.  Liability  of  Members  —  a.  To  ASSOCIATION  —  (i)  For  Dues  and  Assess- 
ments —  Liability  for  Dues.  —  The  liability  of  a  member  for  dues  arises  from 
the  contract  embodied  in  the  constitution  of  the  association,  and  this 
liability  continues  as  long  as  the  party  remains  a  member  thereof,  although 
he  may  have  ceased  to  participate  in  its  operations.5  Where  dues  to  a  club 
are,  by  its  constitution,  made  payable  in  advance,  payment  is  not  excused  by 
the  fact  that  the  club  becomes  insolvent  and  goes  into  the  hands  of  a  receiver 
during  the  period  for  which  the  dues  are  demanded.6 

Liability  for  Assessments.  —  The  liability  of  members  for  assessments  levied  by 
the  association  likewise  rests  upon  contract.  To  be  legal,  the  power  to  levy 
such  assessment  must  be  conferred  by  the  articles  of  association,  constitution, 
or  charter  of  the  association,7  and  such  power  must  be  strictly  pursued.8  An 
assessment  levied  under  a  by-law  passed  subsequently  to  the  admission  of  a 
member,  and  not  authorized  by  the  charter  of  the  association,  cannot  be 
enforced  against  him.9 

(2)  For  Fines  and  Forfeitures.  —  A  fine  against  a  member  cannot  be 
enforced,10  nor  can  a  sum  of  money  contributed  by  him  for  any  purpose  be 
declared  forfeited,11  unless  assessed  or  declared  in  strict  conformity  with  the 
organic  law  of  the  association.  Where  a  breach  of  the  rules  is  charged,  the 
defendant  must  have  notice  of  such  charges  and  an  opportunity  to  make  a 
defense  thereto.1* 

b.  To  Third  Persons  —  (1)  Upon  Contracts  Made  by  or  on  Behalf  of 
Association  —  (a)  Associations  Organized  for  Business  or  Profit.  —  An  unincorporated 
association  organized  for  business  or  profit  is  a  mere  partnership,13  and  its 
operations  are  attended  with  all  the  incidents  of  that  relation.  Each  member 
is  individually  liable  for  all  the  debts  of  the  association  to  third  persons,14 

1.  Funds  of  Disbanded  Lodge.  —  The  members        7.  Liability  for  Assessment.  —  Duluth  Club  v. 

of  a  subordinate  lodge  disbanded  and  paid  the  MacDonald,  74  Minn.  254,  73  Am.  St.  Rep.  344 ; 

money  in  its  treasury  to  a  sick  benefit  society  Whiteside  v.  Noyac  Cottage  Assoc.,  142  N.  Y. 

not  connected  with  the  order,  but  to  which  the  585. 

lodge  members  individually  belonged.  The  rules  A  member  of  a  voluntary  association,  formed 
of  the  grand  lodge  to  which  the  disbanded  lodge  under  legislative  authority,  for  the  improvement 
was  subordinate  provided  that  the  receipts  of  a  of  a  mill  stream  cannot  properly  object  to  an 
subordinate  lodge  should  "  constitute  a  trust  assessment  levied  in  accordance  with  the  ar- 
fund  for  carrying  out  the  fraternal  and  bene-  tides  of  the  association  on  the  ground  that  each 
ficial  features  of  the  order.  *  *  *  And  in  member  is  assessed  according  to  the  height  of 
case  a  lodge  shall  from  any  cause  cease  to  exist,  the  fall  at  his  mill,  and  not  according  to  the 
said  fund  shall  revert  to  the  grand  lodge  within  quantity  of  the  water  used  by  him ;  nor  can  he 
whose  domain  the  lodge  is  located."  It  was  avoid  the  payment  of  future  assessments  by  re- 
held  that  the  trustees  of  the  abandoned  lodge  fusing  to  participate  in  the  business  of  the  as- 
and  those  assisting  in  the  actual  disposition  of  sociation.  Troy  Iron,  etc.,  Factory  v.  Corning, 
the  funds  were  jointly  and  severally  liable  to  45  Barb.  (N.  Y.)  231. 
the  grand  lodge  for  the  whole  fund.  Grand  8.  Perrin  v.  Granger,  30  Vt.  595. 
Lodge,  etc.,  v.  Germania  Lodge,  56  N.  J.  Eq.  63.  9  Beaudry  v.  Le  Club  St.  Antoine,  19  Quebec 
See  also  State  Council,  etc.,  v.  Sharp,  38  N.  J.  Eq.  Super.  Ct.  452. 

24.    But  see  Wicks  v.  Monihan,  130  N.  Y.  232.         10.  Liability  for  Fines.  —  Brancker  v.  Roberts, 

2.  Distribution  Among  Members.  —  Burke  v.  3  Giff.  276 ;  Meurer  v.  Detroit  Musician's 
Roper,  79  Ala.  138;  Harmstead  v.  Washington  Benev.,  etc.,  Assoc.,  95  Mich.  451. 

F.  Co.,  1  Leg.  Gaz.  (Pa.)  392.  11.  Stafford  v.  Walker,  12  S.  &  R.  (Pa.)  190. 

3.  Mason  v.  Atlanta  F.  Co.  No.  i,  70  Ga.  604,  12.  Stein  v.  Sherlock,  8  Ohio  Dec.  (Reprint) 
48  Am.  Rep.  585.  186,  6  Cine.  L.  Bui.  203. 

4.  Sommers  v.  Reynolds,  103  Mich.  307.  13.  See  supra,  this  title,  Legal  Status  of  Un- 

5.  Liability  for  Dues.  —  Raggett  v.  Bishop,  2  incorporated  Associations. 

C.  &  P.  343,  12  E.  C.  L.  160;  Building  Trades        14.  Liability  of  Members  of  Business  Association 

Club  v.  Hausling,  (Supm.  Ct.  App.  T.)  26  Misc.  — United  States.  —  In  re  Mendenhall,  9  Nat. 

(N.  Y.)  746;  Tenney  v.  New  England  Protec-  Bankr.  Reg.  497,  17  Fed.  Cas.  No.  9,425. 
tive  Union,  37  Vt.  64.  Connecticut.  —  Lawler  v.  Murphy,  58  Conn. 

6.  Freedman  v.  Chamberlain,  70  Hun  (N.  Y.)  294. 

193.  Illinois.  —  Hodgson  v.  Baldwin,  65  111.  532. 
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Liability  of  Members. 


although  he  did  not  agree  to  become,  and  did  not  hold  himself  out  as,  a  part- 
ner, and  although  the  debt  was  in  fact  contracted  on  the  credit  of  the 
association.1 

(b)  Social  or  Political  Clubs  and  Societies.  —  But  an  association  organized  merely 
for  social,  literary,  scientific,  or  political  purposes  is  not  a  partnership,2  and 
the  liability  of  its  members  for  debts  contracted  on  behalf  of  the  association 
is  governed,  not  by  the  principles  of  partnership,  but  by  those  of  agency.3 
Membership  as  such  imposes  no  personal  liability  for  the  debts  of  the  associa- 
tion,4 unless  the  articles  of  the  association  so  provide,5  but  to  charge  a  mem- 
ber therewith  it  must  be  shown  that  he  has  actually  6  or  constructively  7 
assented  to  or  ratified  the  contract  upon  which  such  liability  is  predicated. 

(c)  Contribution  Between  Members.  —  A  member  of  an  association  who  has  been 
compelled  to  pay  a  debt  may  enforce  contribution  in  equity  from  the  other 
members.8 


Indiana.  —  Manning  v.  Gasharie,  27  Ind.  399  ; 
Todhunter  v.  Randall,  29  Ind.  275. 

Kentucky.  —  Jenne  v.  Matlack,  (Ky.  1897)  41 
S.  VV.  Rep.  11. 

Maine.  —  McKenney  v.  Bowie,  94  Me.  397. 

New  York.  —  Wells  v.  Gates,  18  Barb.  (N. 
V.)  554;  Fowler  v.  Kennedy,  (Supm.  Ct.  Gen. 
T.)  2  Abb.  Pr.  (N.  Y.)  347;  Secor  v.  Law,  4 
Abb.  App.  Dec.  (N.  Y.)  188;  Slocum  v.  Fair- 
child,  7  Hill  (N.  Y.)  292. 

Pennsylvania.  —  Hess  v.  Werts,  4  S.  &  R. 
(Pa.)  356. 

A  Statute  Permitting  an  Association  to  Be  Sued 
in  Its  Name  does  not  confer  immunity  from  in- 
dividual liability  upon  its  members.  It  is 
optional  with  the  creditor  whether  to  bring  suit 
against  the  association  as  such  or  against  the 
individuals  composing  it.  Davison  v.  Holden, 
55  Conn.  103,  3  Am.  St.  Rep.  40. 

Pre-existing  Debts.  —  A  member  of  an  unin- 
corporated banking  association  is  not  liable  for 
debts  incurred  by  the  association  previous  to 
his  admission  to  membership  without  some 
special  undertaking  on  his  part  to  become  lia- 
ble for  such  debts.  Lake  v.  Munford,  4  Smed. 
&  M.  (Miss.)  312. 

An  Insolvent  Association  may  properly  refuse 
to  accept  the  resignation  of  a  member  until  he 
has  discharged  his  portion  of  its  indebtedness. 
Stimson  v.  Lewis,  36  Vt.  91. 

Merely  Ceasing  to  Participate  in  the  Manage- 
ment of  a  Business  Association  does  not  consti- 
tute a  withdrawal  from  the  association  so  as 
to  relieve  a  member  of  liability  for  its  debts. 
Tenney  v.  New  England  Protective  Union,  37 
Vt.  64. 

1.  Bennett  v.  Lathrop,  71  Conn.  613,  71  Am. 
St.  Rep.  222. 

2.  See  supra,  this  title,  Legal  Status  of  Un- 
incorporated Associations. 

3.  Murray  v.  Walker,  83  Iowa  202 ;  Ash  v. 
Guie,  97  Pa.  St.  493,  39  Am.  Rep.  818.  See 
also  Lewis  v.  Tilton,  64  Iowa,  220,  52  Am.  Rep. 
436  ;  Winona  Lumber  Co.  v.  Church,  6  S.  Dak. 
498. 

4.  Members  of  Social  Club  Not  Per  Se  Liable  for 
Its  Debts.  —  Matter  of  St.  James's  Club,  2  De 
G.  M.  &  G.  383  ;  Flemyng  v.  Hector,  2  M.  &  W. 
173,  2  Gale  180  ;  Todd  v.  Emly,  8  M.  &  W.  5°5  • 
Volger  v.  Ray,  131  Mass.  439;  Richmond  v. 
Judy,  6  Mo.  App.  465  ;  Sizer  v.  Daniels,  66 
Barb.  (N.  Y.)  426;  McCabe  v.  Goodfellow,  133 
N.  Y.  89,  reversing  61  Hun  (N.  Y.)  619.  But 
see  Park  v.  Spaulding,  io  Hun  (N.  Y.)  128. 

25  C.  of  L.— 7?  1 


The  law,  which  was  at  one  time  uncertain,  is 
now  settled  that  no  member  of  a  club  is  liable 
to  a  creditor  except  so  far  as  he  has  assented 
to  the  contract  in  respect  to  which  such  lia- 
bility has  arisen.  Matter  of  St.  James's  Club, 
2  De  G.  M.  &  G.  383- 

5.  Nelson  Distilling  Co.  v.  Loe,  47  Mo.  App. 
3i- 

Pre-existing  Debt.  —  In  the  absence  of  an  ex- 
press contract  a  member  of  a  social  club  cannot 
be  held  liable  for  a  debt  incurred  by  it  before 
he  became  a  member.  Hornberger  v.  Orchard, 
39  Neb.  639.  Nor  can  he  be  held  liable  upon 
an  express  contract  for  the  lease  of  a  room  for 
the  use  of  the  club,  executed  before  he  became 
a  member,  but  he  may  be  charged  for  its  use 
and  occupation  for  the  period  subsequent  to  his 
admission.  Barry  v.  Nucholls,  2  Humph. 
(Tenn.)  324. 

Consideration  for  Promise.  —  The  performance 
of  labor  for  a  church  society  is  a  good  con- 
sideration for  an  express  promise  by  one  of  the 
members  to  pay  therefor.  Chick  v.  Trevett,  30 
Me.  462. 

6.  Express  Assent  or  Ratification — England. 
—  Lee  v.  Bissett,  4  W.  R.  233 ;  Delauney  v. 
Strickland,  2  Stark.  416,  3  E.  C.  L.  470;  Wood 
v.  Finch,  2  F.  &  F.  447. 

Iowa.  —  Murray  v.  Walker,  83  Iowa  202. 
Maine.  —  Robinson    v.    Robinson,    10  Me. 
240. 

Massachusetts.  —  Newell  v.  Borden,  128 
Mass.  31  ;  Ray  v.  Powers,  134  Mass.  22;  Will- 
cox  v.  Arnold,  162  Mass.  577. 

Missouri.  —  Ferris  v.  Thaw,  72  Mo.  446,  5 
Mo.  App.  279  ;  Richmond  v.  Judy,  6  Mo.  App. 
465- 

New  York. —  Sizer  v.  Daniels,  66  Barb.  (N. 
Y.)  426. 

Pennsylvania.  —  Ash  v.  Guie,  97  Pa.  St.  493, 
39  Am.  Rep.  818;  Ridgeley  v.  Dobson,  3  VV.  & 
S.  (Pa.)  118. 

South  Dakota.  —  Winona  Lumber  Co.  v. 
Church,  6  S.  Dak.  498. 

7.  Constructive  Assent.  —  As  where  the  con- 
tract was  in  furtherance  of  the  common  object 
and  purpose  of  the  association.  Todd  v.  Emly, 
7  M.  &  W.  427;  Heath  v.  Goslin,  80  Mo.  310, 
50  Am.  Rep.  505. 

8.  Contribution  Between  Members.  —  Mount- 
cashell  v.  Barber,  14  C.  B.  53,  78  E.  C.  L.  53  ; 
Polk  v.  Reynolds,  54  Ind.  449  ;  Troy  Iron,  etc., 
Factory  v.  Corning,  45  Barb.  (N.  Y.)  23t; 
Meyer  v.  Lipski,  8  Ohio  Dec.  584.    And  see 
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(2)  For  Torts  Committed  by  Association.  —  The  members  of  an  unin- 
corporated association  are  personally  liable  for  torts  committed  by  the 
association  1  or  by  its  agents,  acting  within  the  scope  of  their  employment.8 

5.  Termination  of  Membership.  —  Membership  in  a  voluntary  association 
may  be  terminated  either  by  death,  resignation,3  or  expulsion.4  The  effect 
of  such  termination  is  to  absolve  the  former  member  from  all  liability  for 
the  debts  of  the  association  subsequently  incurred.5 

VII.  Officers,  Agents,  and  Committees — 1.  Election  of  Officers.  —  The 
mode  in  which  the  officers  of  a  voluntary  association  are  to  be  elected  is 
ordinarily  prescribed  by  the  constitution.  When  this  power  is  conferred  upon 
the  board  of  directors  it  must  be  exercised  by  the  full  board,  and  an  election 
made  at  a  meeting  of  which  all  the  directors  were  not  notified  is  void.0  When 
the  election  is  by  the  members,  the  fact  that  the  polls  were  kept  open  beyond 
the  time  prescribed  by  the  constitution  will  not  vitiate  the  election,  if  only 
those  entitled  to  vote  participated  therein.7 

2.  Term  of  Office.  —  When  the  date  on  which  his  term  is  to  commence  is 
stated  in  the  ballot  by  which  an  officer  of  a  voluntary  association  is  elected, 
such  date  controls,  although  the  office  was  vacant  at  the  time  of  the  election 
and  might  have  been  filled  from  that  date.8  When  the  duration  of  the  term 
is  not  fixed  the  officer  holds  only  during  the  pleasure  of  the  association.9 

3.  Compensation  for  Services.  —  In  the  absence  of  an  express  contract  a 
member  of  a  committee  is  not  entitled  to  compensation  for  his  services.10 
Where,  however,  a  member  is  expressly  employed  by  a  committee,  the  fact 
that  he  is  an  ex-officio  member  of  it  will  not  prevent  his  recovering  for  such 


services. 


1 1 


also  the  title  Contribution  and  Exoneration, 
vol.  7,  p.  325. 

But  to  warrant  contribution  in  equity,  how- 
ever, it  has  been  held  that  the  association  must 
be  one  with  a  determinate  membership,  and  not 
•  a  mere  public  meeting  in  which  any  one  may 
participate.    Cheney  v.  Goodwin,  88  Me.  563. 

Liability  of  ex-Member.  —  A  member  who  had 
resigned  from  the  association  before  any  loss 
was  incurred,  cannot  be  compelled  to  contribute. 
Henry  v.  Jackson,  37  Vt.  431. 

Lien  of  Members  on  Club  Property.  —  The 
members  of  a  social  club  who  have  been  com- 
pelled to  discharge  its  indebtedness  have  a  lien 
upon  the  club  property  to  secure  repayment. 
Minnitt  v.  Talbot,  1  L.  R.  Ir.  143. 

1.  Liability  of  Members  for  Torts  of  Unincorpo- 
rated Association.  —  White  v.  Parks,  93  Ga.  633  ; 
Boutwell  v.  Marr,  71  Vt.  1,  76  Am.  St.  Rep.  746. 

2.  Vredenburg  v.  Behan,  33  La.  Ann.  627. 
The  Members  of  a  State  Grange  Are  Not  Liable 

to  members  of  a  local  grange  for  misrepre- 
sentations in  the  sale  of  goods  made  by  an 
agent  appointed  by  the  former.  Edgerly  v. 
Gardner,  9  Neb.  130. 

3.  Resignation.  —  Finch  v.  Oake,  (1896)  1 
Ch.  409,  wherein  it  was  held  that  a  resignation 
does  not  require  acceptance  where  the  member 
has  paid  his  subscription  for  the  current  year, 
and  owes  no  further  duties  to  his  fellow  mem- 
bers. 

Honorary  Membership  in  an  Association  is  not 

lost  by  non-user.  Harmstead  v.  Washington  F. 
Co.,  1  Leg.  Gaz.  (Pa.)  392. 

4.  See  the  title  Disfranchisement,  vol.  9, 
p.  477- 

5.  Rhoades  v.  Fitzpatrick,  166  Pa.  St.  154; 
Stimson  v.  Lewis,  36  Vt.  91.  See  also  Tyrrell 
v.  Washburn,  6  Allen  (Mass.)  467. 


6.  Election  of  Officers.  —  Grand  Rapids  Guard 

v.  Buckley,  97  Mich.  610. 

7.  Rudolph  v.  Southern  Beneficial  League, 
(Supm.  Ct.  Spec.  T.)  23  Abb.  N.  Cas.  (N.  Y.) 

199. 

The  Indiana  Statute  (§  3819,  Rev.  Stat.  1881), 

requiring  the  clerk  of  certain  lodges  and  so- 
cieties to  deposit  in  the  county  recorder's  office 
a  certificate  of  election  of  trustees,  does  not 
make  such  action  on  the  part  of  the  clerk  a 
prerequisite  to  the  exercise  of  the  duties  of 
trustees  by  those  who  have  been  elected  to  such 
office,  the  evident  purpose  of  the  statute  being 
to  enable  the  public  to  learn  who  constitute 
the  official  representatives  of  the  organization, 
those  possessing  the  power  to  sue  and  to  be 
sued  on  behalf  of  the  organization.  Roberts  v. 
Hill,  137  Ind.  215. 

8.  Term  of  Office.  —  Loubat  v.  Le  Roy,  (Supm. 
Ct.  Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  1,  40 
Hun  (N.  Y.)  546. 

9.  Ostrom  v.  Greene,  (Supm.  Ct.  Tr.  T.)  20 
Misc.  (N.  Y.)  177,  affirmed  30  N.  Y.  App.  Div. 
621,  161  N.  Y.  353. 

Power  of  Officer  Holding  Over.  —  Although  by 
the  by-laws  of  a  voluntary  association  the  sec- 
retary is  to  be  elected  annually,  yet,  if  the 
incumbent  continues  to  act  after  his  term  has 
expired,  and  is  recognized  by  the  association  as 
its  secretary,  it  is  competent  for  him  by  the 
direction  of  the  association  to  enforce  a  deed 
of  trust  made  to  it.  Sangston  v.  Gordon,  22 
Gratt.  (Va.)  755- 

10.  Compensation  for  Services.  —  Redhead  v. 
Parkway  Driving  Club,  (Brooklyn  City  Ct.  Gen. 
T.)  7  Misc.  (N.  Y.)  275,  affirmed  148  N.  Y. 
471  ;  Security  Co.  v.  Bennington  Monument 
Assoc.,  70  Vt.  201. 

11.  Lee  v.  Bissett,  4  W.  R.  233. 
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4.  Power  to  Bind  Association  —  a.  In  General.  — The  power  of  an  officer 
or  committee  of  an  unincorporated  association  to  bind  the  members  thereof 
depends  upon  the  nature  of  the  act  and  the  extent  of  the  authority  of  such 
officer  or  committee.1 

b.  Power  to  Bind  Association  by  Contract.  —  In  respect  to  con- 
tracts, there  is  a  plain  distinction  between  associations  formed  for  the  purpose 
of  pecuniary  profit  and  those  formed  for  other  objects.2 

An  Association  Engaged  in  Commercial  Enterprises  has  all  the  incidents  of  a  partner- 
ship, and  the  transactions  of  its  officers  are  governed  by  the  law  relating  to 
such  adventures.  Hence,  as  a  general  rule,  any  contract  made  by  the  officers 
of  an  association  is  binding  upon  it,  if  it  is  within  the  scope  of  the  business 
for  the  prosecution  of  which  the  association  was  formed. :{ 

But  an  Association  Formed  for  Social,  Beneficial,  or  Political  Purposes  rests  upon  a 
different  basis.  Its  liability  upon  contracts  made  by  its  officers  or  committees 
depends  upon  the  application  of  the  principles  of  the  law  of  agency;  and 
authority  to  create  such  a  liability  will  not  be  presumed  or  implied  from  the 
existence  of  a  general  power  to  attend  to  or  transact  the  business,  or  promote 
the  objects  for  which  the  association  was  formed,  except  where  the  debt 
contracted  is  necessary  for  its  preservation.4 


1.  Power  to  Bind  Association.  —  Halcyon 
Lodge  v.  Watson,  7  Kan.  App.  661  ;  Lake  Ro- 
land El.  R.  Co.  i'.  Hibernian  Soc,  83  Md.  420. 

Whether  or  not  a  committee  has  power  to 
act  is  a  question  of  fact  for  the  jury.  Shea  v. 
Quaker  City  Wheelmen,  9  Pa.  Super.  Ct.  225. 

Where  an  Officer  Acts  under  Special  and  Limited 
Powers,  he  must  conform  to  them  strictly. 
Sullivan  v.  Campbell,  2  Hall  (N.  Y.)  271. 

The  Trustees  of  an  Unincorporated  Society, 
organized  for  a  lawful  purpose,  may  receive 
gifts  and  promises  on  its  behalf.  Allen  v. 
Duffie,  43  Mich.  1,  38  Am.  Rep.  159. 

2.  Power  to  Bind  Association  by  Contracts. — 
Flemyng  v.  Hector,  2  M.  &  W.  172;  McCade  v. 
Goodfellow,  133  N.  Y.  96. 

3.  Contracts  by  Officers  of  Commercial  Associa- 
tions.—  Gould  v.  Head,  41  Fed.  Rep.  240; 
Tappan  V.  Bailey,  4  Met.  (Mass.)  529;  National 
Bank  v.  Van  Derwerker,  74  N.  Y.  234. 

Agricultural  Society.  —  It  is  within  the  scope 
of  the  authority  of  a  committee  of  an  agricul- 
tural society  to  employ  musicians  for  its  fair. 
Augusta  Amateur  Musical  Club  v.  Cotton  States 
Mechanics,  etc.,  Fair  Assoc.,  50  Ga.  436. 

The  Officers  of  a  Union  Store  have  implied 
power  to  pledge  the  credit  of  its  members  for 
goods  purchased,  Davison  v.  Holden,  55  Conn. 
103,  3  Am.  St.  Rep.  40 ;  or  to  execute  notes 
for  money  borrowed  for  use  in  business,  Dow 
v.  Moore,  47  N.  H.  419;  or  to  purchase  a  store- 
house. Beaman  v.  Whitney,  20  Me.  413. 

The  Secretary  of  a  Coal  Club,  formed  for  the 
purpose  of  raising  by  subscription,  during  the 
summer  of  each  year,  a  fund  out  of  which,  in 
the  autumn,  coal  should  be  purchased  at  whole- 
sale, and  supplied  to  the  members  according  to 
their  respective  subscriptions,  has  no  authority 
to  purchase  coal  on  credit.  Wood  v.  Finch,  2 
F.  &  F.  447- 

Where  an  Unincorporated  Association  for  Bank- 
ing Is  Dissolved,  and  commissioners  are  ap- 
pointed to  wind  it  up,  they  have  no  power  to 
bind  the  members  of  the  association  by  any 
new  undertaking.  Lake  v.  Munford,  4  Smed. 
&  M.  (Miss.)  312, 


4.  Contract  by  Officers  of  Social  Club.  —  Mc- 

Cabe  v.  Goodfellow,  133  N.  Y.  96. 

A  General  Authority  to  Manage  the  Affairs  of 
a  Club  does  not  authorize  its  officers  to  raise 
money  by  debenture,  or  otherwise  to  pledge  the 
credit  of  its  members.  Flemyng  v.  Hector,  2 
M.  &  W.  172;  Todd  v.  Emly,  7  M.  &  W.  427; 
Matter  of  St.  James's  Club,  2  De  G.  M.  &  G. 
383. 

So,  an  authority  vested  in  a  board  of  trustees 
of  a  club  "  to  have  control  and  management 
of  its  property,  funds,  and  affairs,"  does  not 
authorize  such  board  to  acquire  real  estate  for 
club  purposes.  Kirwan  v.  Barney,  (N.  Y.  City 
Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  181,  affirmed 
(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  614. 

The  House  Committee  of  a  social  club  has 
implied  authority  to  bind  the  club  for  the  value 
of  refreshments  furnished  at  the  request  of  the 
committee,  to  guests  of  the  club,  by  one  who 
conducts  a  restaurant  in  the  club  house,  for  the 
convenience  of  its  members.  Deller  v,  Staten 
Island  Athletic  Club,  56  Hun  (N.  Y.)  647,  9 
N.  Y.  Supp.  876. 

The  Building  Committee  of  a  Church  Society 
has  implied  powers  to  make  such  contract  and 
expenditures  as  the  purposes  of  the  agency  re- 
quire. Sawyer  v.  Methodist  Episcopal  Soc,  18 
Vt.  405. 

Power  to  Lease.  — ■  The  trustees  of  a  secret 
society,  who  are  vested  with  general  power  to 
manage  its  property,  may  make  a  valid  lease  of 
the  lodge  room  to  another  society  for  use  one 
night  in  each  week.  Phillips  v.  Aurora  Lodge, 
87  Ind.  505. 

Power  to  Mortgage.  —  Under  a  statute  au- 
thorizing the  trustees  of  Masonic  lodges  "to 
mortgage  to  any  person  or  persons,  body  cor- 
porate or  politic,  such  premises,  with  the  build- 
ing and  buildings  thereon,  if,  in  their  opinion, 
it  should  be  necessary,  for  the  purpose  of  secur- 
ing the  purchase  money  to  be  paid  for  the  said 
premises  or  for  the  purpose  of  creating  such 
building  or  buildings  thereon,"  a  mortgage  to 
persons  to  secure  their  claims  for  work  and 
materials  upon  a  Masonic  building  is  valid ; 
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c.  Power  to  Incorporate  Association.  —  The  executive  board  of  an 
unincorporated  association  cannot,  without  express  authority  from  the 
association,  procure  its  incorporation.1 

d.  Execution  of  Powers.  —  When  the  constitution  of  an  unincor- 
porated association  provides  that  an  act  should  be  done  by  and  with  the 
authority  of  the  directors,  the  assent  of  the  individual  directors,  separately 
given,  is  not  sufficient,  but  they  must  act  together  as  a  board.8  So,  where 
the  board  is  authorized  to  settle  the  affairs  of  an  association,  it  has  been  held 
that  the  full  board  must  be  present  at  the  settlement,  and  that  a  majority 
alone  could  not  act.3  Where  a  committee  is  authorized  to  do  an  act,  it  is 
usually  held  that  the  act  of  the  majority  is  to  be  taken  as  the  act  of  the  whole, 
unless  there  is  something  in  the  delegation  of  authority  to  the  contrary.4 

e.  Burden  of  Proof.  —  To  maintain  an  action  against  an  association 
upon  a  contract  made  by  an  officer  or  a  committee,  the  burden  of  proof  is  upon 
the  plaintiff  to  prove  their  authority  to  bind  the  association.5 

/.  Ratification  of  Unauthorized  Acts.  —  The  acts  of  a  committee 
which  has  exceeded  its  powers  may  be  ratified  by  a  majority  of  the  members 
of  the  association.6  But  to  effect  such  ratification  the  meeting  must  be 
called  by  competent  authority;  the  members  must  be  notified  of  the  meeting 
and  its  purposes;  a  majority  of  the  members  must  attend;7  and  there  must 
be  a  full  disclosure  of  all  the  material  facts.8  An  executive  board  cannot 
ratify  acts  which  it  would  not  itself  have  authority  to  do.9 

5.  Personal  Liability  —  a.  To  Members.  —  The  members  of  a  managing 
committee  or  board  are  individually  liable  to  the  other  members  of  an 
unincorporated  association  for  fraud  10  or  breach  of  trust 11  in  the  conduct  of 
its  affairs.  An  action  may  be  maintained  against  the  treasurer  of  an  associa- 
tion to  recover  funds  converted  by  him,12  or  against  a  former  treasurer  for 
moneys  which  he  has  refused  to  pay  over  to  his  successor  on  demand.13 

b.  To  Third  Parties.  —  The  general  rule  is  that  an  officer  or  member  of 

the  general  object  of  the  statute,  and  not  its  If  a  member  was  not  an  agent  or  trustee  for 

strict  letter,  being  observed.    Miller  v.  Chance,  the  association  in  the  purchase  of  land,  it  is 

3  Edw.  (N.  Y.)  399.  not  a  fraud  upon  the  other  members  if  he  after- 

A  Power  Conferred  by  a  Club,  Through  a  Meeting  wards  sells  it  to  the  association  at  an  enhanced 

of  Its  Members,  upon  one  person  to  do  an  act,  price,  provided  there  was  no  fraudulent  misrep- 

is  superior  to,  and  supersedes,  the  power  to  do  resentation  in  the  sale.     Densmore  Oil  Co.  v. 

the  same  act  conferred  upon  another  person  by  Densmore,  64  Pa.  St.  43. 

the   board    of   trustees.     Kirwan    v.    Barney,  11.  Boody  v.  Drew,  2  Thomp.  &  C.  (N.  Y.)  69. 

(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  614.  12.  Conversion  of  Funds.  —  Strebe   v.  Albert, 

1.  No   Power   to   Incorporate  Association.  —  (Marine  Ct.  Gen.  T.)  1  City  Ct.  (N.  Y.)  376. 
Rudolph  v.  Southern  Beneficial  League,  (Supm.  But  the  treasurer  of  the  entertainment  com- 
Ct.  Spec.  T.)  23  Abb.  N.  Cas.  (N.  Y.)  199.  mittee  of  a  society  who,  upon  a  division  of  the 

2.  Acts  of  Directors.  —  Skinner  v.  Dayton,  5  society  into  two  hostile  factions,  pays  moneys, 
Johns.  Ch.  (N.  Y.)  351.  realized  from  an  entertainment,  to  the  treasurer 

3.  Pease  v.  Sandusky  Steamboat  Co.,  1  Ohio  of  one  faction,  is  not  liable  to  the  other  faction, 
Dec.  (Reprint)  150,  2  West.  L.  J.  550.  See  claiming  to  be  the  only  legitimate  society,  as 
also  Skinner  v.  Dayton,  5  Johns.  Ch.  (N.  Y.)  for  a  conversion.  Beggar  Students'  Pleasure 
351.  Soc.  v.  Eichel,  (Supm.  Ct.  App.  T.)  25  Misc. 

4.  Acts  of  Committees.  —  Wehr   v.    German  (N.  Y.)  177. 

Evangelical,  etc.,  Congregation,  47   Md.   177;  13.  Recovery  of  Funds  from  Treasurer.  —  Gieske 

Miller  v.  Chance,  3  Edw.  (N.  Y.)  399.  v.  Anderson,  77  Cal.  247. 

5.  Burden  of  Proof.  —  Langbein  v.  Tongue,  But  such  an  action  cannot  be  maintained 
(Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.)  757;  where  the  by-laws  of  the  association  provide 
Shea  v.  Quaker  City  Wheelmen,  9  Pa.  Super.  that  payments  by  the  treasurer  shall  be  made 
Ct.  225.  See  also  Halcyon  Lodge  v.  Watson,  7  upon  orders  drawn  by  the  executive  council  and 
Kan.  App.  661.  signed  by  a  chief  officer  and  at  least  two  of 

6.  Ratification  of  Unauthorized  Acts.  —  Stike-  the  trustees,  and  no  order  was  drawn  and  signed 
man  v.  Flack,  58  N.  Y.  App.  Div.  277.  as  provided.    Smith  v.  Pinney,  S6  Mich.  484. 

7.  Rudolph  v.  Southern  Beneficial  League,  Where  a  Fund  Has  Passed  into  the  Hands  of 
fSupm.  Ct.  Spec.  T.)  23  Abb.  N.  Cas.  199.  New  Trustees,  between  whom  and  the  original 

8.  New  Ebenezar  Assoc.  v.  Gress  Lumber  Co.,  contributors  there  is  no  privity,  such  trustees 
89  Ga.  125.  are  not  accountable  to  them  for  the  fund;  their 

9.  Crum's  Appeal,  66  Pa.  St.  477.  remedy  is  against  the  original  trustees.  Abels 

10.  Dennis  v.  Kennedy,  19  Barm.  (N.  Y.)  517.  McKeen,  18  N.  J.  Eq.  462. 
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a  committee  of  an  unincorporated  association  who  contracts  a  debt  on  behalf 
of  the  association  is  personally  liable  for  its  payment;1  especially  where  he 
contracts  the  debt  in  his  individual  capacity,2  or  credit  is  given  to  him 
individually,3  or  where  he  exceeds  his  authority  in  his  attempt  to  bind  the 
association.4  When,  however,  credit  is  expressly  given  to  the  association, 
the  officer  contracting  the  debt  on  its  behalf  is  not  liable.5 

The  Trustees  of  an  Association  are  not  individually  liable  for  its  debts,  unless 
they  have  in  some  way  especially  rendered  themselves  liable,6  or  are  made  so 
by  statute.7 

6.  Removal.  —  When  an  officer  has  been  elected  for  an  indefinite  term,  he 
may  be  removed  at  any  time  at  the  pleasure  of  the  association  by  the  election 
of  his  successor.8  But  when  he  has  been  elected  for  a  definite  term,  he  can 
be  removed  for  adequate  cause  only  after  an  investigation  of  the  charges 
against  him,  of  which  he  has  been  given  proper  notice,  and  to  which  he  has 
been  allowed  an  opportunity  to  reply.9 

VIII.  Dissolution  —  1.  Death  or  Withdrawal  of  Members.  —  Neither  the 
death  10  nor  the  withdrawal  11  of  members  of  a  voluntary  association  operates 
to  dissolve  it.  Even  a  withdrawal  of  a  majority  of  the  members  in  a  body 
does  not  have  this  effect  if  enough  members  remain  loyal  to  the  association 
to  carry  out  its  purposes.12 


1.  Liability  of  Officers  to   Third  Parties.  — 

Comfort  v.  Graham,  87  Iowa  295  ;  Eichbaum  v. 
Irons,  6  W.  &  S.  (Pa.)  67,  40  Am.  Dec.  540; 
Pelton  v.  Place,  71  Vt.  430;  Fredendall  v.  Tay- 
lor, 23  Wis.  538,  99  Am.  Dec.  203. 

The  Lease  of  a  Hall,  executed  by  the  officers 
of  an  unincorporated  association,  acting  for  the 
latter,  is  binding  upon  such  officers.  Reding  v. 
Anderson,  72  Iowa  498. 

Liability  for  Acts  of  Sub-committee.  —  A  com- 
mittee appointed  by  an  unincorporated  associa- 
tion to  make  arrangements  for  a  public  exhibi- 
tion, are  individually  liable  for  work  necessary 
for  the  occasion,  which  a  sub-committee  of  their 
number  procure  to  be  done,  although  in  making 
the  contract  the  sub-committee  assume  to  act 
as  officers  of  the  association.  Fredendall  v. 
Taylor,  23  Wis.  538,  99  Am.  Dec.  203. 

But  in  Todd  v.  Emly,  8  M.  &  W.  505,  it  was 
held  that  in  order  to  charge  the  whole  com- 
mittee it  must  be  proved  that  the  member  or 
members  of  it  who  gave  the  order  did  so  with 
the  knowledge,  and  by  the  express  or  implied 
authority,  of  the  other  members  ;  and  the  ques- 
tion whether  the  credit  was  extended  to  the  in- 
dividual member  or  to  the  whole  committee  is 
for  the  jury. 

2.  Lincoln  v.  Crandell,  21  Wend.  (N.  Y.)  101. 

3.  Winona  Lumber  Co.  v.  Church,  6  S.  Dak. 
498. 

Whether  Credit  Is  Given  to  the  Officer  or  to  the 

Association  is  a  question  of  fact  for  the  jury. 
Ebbinghousen  v.  Worth  Club,  (C.  PI.'  Gen.  T.)  4 
Abb.  N.  Cas.  (N.  Y.)  300. 

4.  When  Officers  Exceed  Their  Powers.  — 
Caldicott  v.  Griffiths,  8  Exch.  898  :  Skinner  v. 
Dayton,  5  Johns.  Ch.  (N.  Y.)  351  ;  Bartbolomae 
v.  Kauffmann,  47  N.  Y.  Super.  Ct.  552,  affirm- 
ing 91  N.  Y.  654;  Sullivan  v.  Campbell,  2  Hall 
(N.  Y.)  271. 

A  member  of  an  unincorporated  association 
is  bound  to  take  notice  of  the  power  of  its  offi- 
cers, and  cannot  hold  tbem  liable  upon  a  con- 
tract made  on  behalf  of  the  association  on  the 
ground  of  want  of  authority  to  bind  the  asso- 


ciation. Skinner  v.  Dayton,  19  Johns.  (N.  Y.) 
513,  10  Am.  Dec.  286. 

5.  When  Credit  Is  Given  to  the  Association.  — 

Ebbinghousen  v.  Worth  Club,  (C.  PI.  Gen.  T.) 
4  Abb.  N.  Cas.  (N.  Y.)  300;  Morris  v.  Murray, 
(N.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  7; 
Pain  v.  Sample,  158  Pa.  St.  428;  Cheeny  v. 
Clark,  3  Vt.  431,  23  Am.  Dec.  219. 

Where  an  unincorporated  association  receives 
through  its  treasurer  money  on  deposit,  to 
which  tWe  plaintiff  is  entitled,  an  action  may  be 
maintained  against  the  treasurer  in  his  indi- 
vidual capacity.  Bennett  v.  Wheeler,  12  La. 
Ann.  763. 

6.  Liability  of  Trustees.  —  Wolf  v.  Schleiffer, 
2  Brews.  (Pa.)  563. 

7.  Statutory  Liability.  —  Under  New  York 
Laws  of  1865,  c.  368,  the  trustees  of  associations 
formed  for  social  and  recreative  purposes  are 
responsible  for  debts  incurred  during  their  term 
of  office.  Hall  v.  Siegel,  7  Lans.  (N.  Y.)  206; 
Robinson  v.  West,  64  Hun  (N.  Y.)  634,  19  N. 
Y.  Supp.  120. 

8.  Removal  of  Officer  —  Indefinite  Term.  — 
Ostrom  v.  Greene,  (Supm.  Ct.  Tr.  T.)  20  Misc. 
(N.  Y.)  177,  affirmed  30  N.  Y.  App.  Div.  621, 
161  N.  Y.  353. 

9.  Removal  for  Cause.  —  State  v.  Passaic  Hos- 
pital Assoc.,  59  N.  J.  L.  142;  Strempel  v.  Rub- 
ing,  (N.  Y.  Super.  Ct.  Gen.  T.)  4  N.  Y.  Supp. 
534. 

Removal  of  Subordinate  Officer  by  Grand  Lodge 
Invalid.  —  Lowry  v.  Stotzer,  7  Phila.  (Pa.)  397. 

10.  Dissolution  —  Death  of  Members.  —  Tyrrell 

v.  Washburn,  6  Allen  (Mass.)  466;  Tenney  v. 
New  England  Protective  Union,  37  Vt.  64. 

11.  Withdrawal  of  Members.  —  Tenncy  v.  New 
England  Protective  Union,  37  Vt.  64.  See  also 
Troy  Iron,  etc.,  Factory  v.  Corning.  45  Barb. 
(N.  Y.)  231. 

12.  Withdrawal  of  Members  in  a  Body.  — 
McFadden  v.  Murphy.  149  Mass.  34 r  ;  Schiller 
Commandery  No.  1  v.  Jaennichen,  116  Mich. 
129;  Altmann  v.  Benz,  27  N.  J.  Eq.  331  ;  Ostrom 
V.  Greene,  (Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.) 
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2.  By  Unanimous  Consent  of  Members.  — An  unincorporated  association  may- 
be dissolved  by  the  unanimous  consent  of  its  members,  provided  the  meeting 
at  which  the  vote  is  taken  be  regularly  and  properly  called.1 

The  Reorganization  of  a  Society  under  a  new  name,  with  a  change  in  the 
personnel  of  officers  and  members,  will  not  destroy  the  identity  of  the  old 
association  if  the  objects  and  purposes  of  the  reorganized  body  are  identical 
with  those  of  the  old.8 

3.  By  Abandonment  or  Nonuser.  —  An  association  will  be  regarded  as  dis- 
solved if  for  a  long  period  of  time  it  abandons  the  purposes  of  its  creation 
and  ceases  to  exercise  its  functions.  Whether  there  has  been  an  abandonment 
or  not  is  a  question  of  fact.3 

4.  By  Withdrawal  of  Charter.  —  A  subordinate  lodge  or  chapter  which  is 
organized  under  a  charter  from  a  superior  body  of  the  fraternity  may  be 
dissolved  by  the  withdrawal  of  the  charter.4 

5.  By  Incorporation.  —  If  the  members  of  a  voluntary  unincorporated  associa- 
tion by  unanimous  consent  vote  to  incorporate  it,  the  creation  of  the  corpora- 
tion dissolves  the  voluntary  association  and  transfers  its  property  and  rights 
to  the  corporation.5  The  consent,  however,  must  be  unanimous;  the  mere 
act  of  the  majority  in  securing  the  charter  will  not  have  this  effect.6 

6.  By  Courts  of  Equity.  —  A  court  of  equity  has  undoubted  jurisdiction  in 
a  proper  case  to  decree  the  dissolution  of  an  unincorporated  association,7  but 


177,  affirmed  30  N.  Y.  App.  Div.  621,  161  N.  Y. 
353 ;  Washington  v.  White,  27  Pittsb.  Leg.  J. 
(Pa.)  338;  Smith  v.  Smith,  3  Desaus.  (S.  Car.) 
557- 

1.  Dissolution  by  Mutual  Consent  of  Members. 

—  Industrial  Trust  Co.  v.  Green,  17  R.  I.  586. 
But  an  unincorporated  association,  doing  busi- 
ness under  a  recognized  name,  and  liable,  under 
the  statute,  to  be  sued  by  such  name,  cannot  go 
out  of  existence,  by  the  mutual  consent  of  its 
members,  while  its  contracts  and  obligations  are 
outstanding.  Camden,  etc.,  R.  Co.  v.  Guaran- 
tors of  Pennsylvania,  59  N.  J.  L.  328. 

2.  Reorganization  of  Unincorporated  Association. 

—  Crawford  v.  Athletic  Assoc.,  111  Iowa  736; 
Monroe  County  Alliance  v.  Owens,  (Miss.  1899) 
25  So.  Rep.  876. 

In  Livingston  County  Agricultural  Soc.  v. 
Hunter,  no  111.  155,  it  was  held  that  where  an 
agricultural  society  was  reorganized  upon  a 
joint  stock  plan,  and  there  was  no  change  in  re- 
spect to  the  objects  of  the  society,  a  separate 
and  independent  society  was  not  thereby  formed, 
but  the  old  organization  existed  under  a  new 
name,  and  creditors  of  the  old  held  the  new 
society  the  same  as  the  old,  whether  their  claims 
accrued  before  or  after  reorganization. 

3.  Dissolution  by  Abandonment.  —  The  mere 
failure  of  the  members  of  an  unincorporated  as- 
sociation to  hold  regular  meetings  and  to  elect 
officers  does  not  of  itself  constitute  an  abandon- 
ment.   Kuehl  v.  Meyer,  50  Mo.  App.  648. 

But  in  Penfield  v.  Skinner,  11  Vt.  296,  where 
a  voluntary  association  voted  to  transfer  its 
funds  to  another  organization  and  cease  to  hold 
meetings  for  five  years,  it  was  held  that  the 
association  was  dissolved. 

So  in  Strickland  v.  Pritchard,  37  Vt.  324, 
where  a  Masonic  lodge  disposed  of  its  hall,  fur- 
niture, and  equipment,  and  ceased  to  have  any 
visible  existence  for  twenty-three  years,  holding 
no  meetings  and  electing  no  officers  during  that 
time,  it  was  held  that  the  lodge  was  dissolved 
although  its  charter  from  the  grand  lodge  pro- 


vided that  its  officers  should  hold  over  until 
others  were  elected. 

Where  the  Members  of  a  Band  Divided  into  Two 
Factions,  each  organizing  a  new  band  and  adopt- 
ing a  new  constitution  and  by-laws,  it  was  held 
that  the  old  band  was  dissolved  by  abandon- 
ment.   Hewett  v.  Hatch,  57  Vt.  16. 

4.  Withdrawal  of  Charter.  —  Heaton  v.  Hull, 
51  N.  Y.  App.  Div.  126,  affirming  (Supm.  Ct. 
Spec.  T.)  28  Misc.  (N.  Y.)  97.  But  the  with- 
drawal of  its  charter  does  not  deprive  the  lodge 
of  the  right  to  sue  for  and  collect  debts  due  to 
it.  Wells  v.  Monihan,  129  N.  Y.  161,  affirming 
59  Hun  (N.  Y.)  617. 

Although  a  subordinate  lodge  has  done  acts 
warranting  the  grand  lodge  in  forfeiting  its 
charter,  yet  until  such  forfeiture  has  been  de- 
clared such  subordinate  lodge  is  entitled  to  the 
possession  of  its  property.  Chamberlain  v. 
Lincoln,  129  Mass.  70. 

5.  Dissolution  by  Incorporation.  —  Red  Polled 
Cattle  Club  v.  Red  Polled  Cattle  Club.  108  Iowa 
105  ;  Associate  Alumni,  etc.,  v.  General  Theo- 
logical Seminary,  26  N.  Y.  App.  Div.  144,  af- 
firmed 163  N.  Y.  417. 

No  Formal  Transfer  Is  Necessary  after  incor- 
poration to  vest  the  title  of  such  property  in  the 
corporation.  American  Silk  Works  v.  Salomon, 
4  Hun  (N.  Y.)  135,  6  Thomp.  &  C.  (N.  Y.)  352. 

6.  Incorporation  of  Majority.  —  McFadden  v. 
Murphy.  149  Mass.  341  ;  Mason  v.  Finch,  28 
Mich.  282. 

A  Subscriber  to  the  Funds  of  an  Association 

not  originally  intended  to  be  incorporated  is  ab- 
solved from  his  agreement  to  pay  the  sum  sub- 
scribed by  the  incorporation  of  the  association 
without  his  consent.  Southern  Steam  Packet 
Co.  v.  Magrath,  McMull.  Eq.  (S.  Car.)  98. 

7.  Dissolution  by  Court  of  Equity.  —  Pearce  v. 
Piper,  17  Ves.  Jr.  1. 

In  Eury  v.  Merrill,  42  111.  App.  193,  this  power 
was  exercised  where  it  appeared  that  the  dissen- 
sions of  the  members  had  already  defeated  the 
purposes  for  which  the  association  was  formed. 
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what  circumstances  create  an  occasion  for  the  exercise  of  this  jurisdiction  is  a 
disputed  question.1  In  the  case  of  social  clubs  it  has  been  said  that  "  they 
should  not  be  dissolved  for  slight  causes,  and,  if  at  all,  only  when  it  is  entirely 
apparent  that  the  organization  has  ceased  to  answer  the  ends  of  its  existence 
and  no  other  mode  of  relief  is  attainable."  2 

IX.  Jurisdiction  of  Courts.  —  As  a  general  rule,  the  courts  are  reluctant 
to  interfere  with  the  contentions  and  quarrels  of  members  of  voluntary 
associations  as  long  as  the  government  is  fairly  and  honestly  administered,3 
and  will  never  do  so  as  long  as  a  member  has  an  unexhausted  remedy  within 
the  association  itself.4  However,  where  the  property  rights  of  members  are 
involved,  and  they  have  exhausted  every  other  mode  of  redress,  the  courts 
will  assume  jurisdiction.5 


SOCIETY.  —  See  note  6. 

1.  Ground  for  Dissolution. —  In  Gorman  v.  Rus- 
sell, 14  Cal.  532,  it  was  held  that  the  improper 
exclusion  of  a  member  of  a  mutual  benefit  asso- 
ciation was  a  proper  ground  for  decreeing  its 
dissolution.  But  in  Burke  v.  Roper,  79  Ala. 
138,  it  was  held  otherwise.  And  in  Industrial 
Trust  Co.  v.  Green,  17  R.  I.  586,  it  was  held 
that  the  unlawful  removal  of  the  association's 
president  was  not  a  ground  for  dissolution. 

Limitation  upon  Power  of  Dissolution.  — 
Where  the  constitution  of  a  society  provides 
that  it  shall  not  be  dissolved  so  long  as  five 
members  favor  its  continuance,  such  provision 
is  controlling  in  an  action  to  obtain  a  decree  of 
dissolution,  and  if  five  members  oppose  a  dis- 
solution when  the  vote  is  put  in  the  society,  or 
if  there  be  no  vote  when  the  action  is  com- 
menced, dissolution  will  not  be  decreed.  The 
members  must  be  held  to  their  contract,  as  ex- 
pressed in  the  constitution,  by-laws,  or  rules  of 
their  society.  Fischer  v.  Raab,  (C.  PI.  Spec. 
T.)  57  How.  Pr.  (N.  Y.)  87. 

2.  Dissolution  of  Social  Clubs.  —  Miller,  J.,  in 
Lafond  v.  Deems,  81  N.  Y.  507. 

In  Thomas  v.  Ellmaker,  i  Pars.  Eq.  Cas.  (Pa.) 
98,  it  was  held  that  a  court  of  equity  would  not 
dissolve  an  unincorporated  hose  company  and 
apportion  the  fund  among  those  charged  by  the 
by-laws  with  its  distribution,  "  while  those  re- 
main who  are  ready  and  willing  to  execute  the 
public  trust  with  which  it  has  been  clothed." 

"  In  Case  of  Violent  Dissensions  and  Irreconcil- 
able Differences  between  the  members  of  a  vol- 
untary association,  judgment  will  be  rendered  at 
the  suit  of  one  or  more  members  against  all  the 
others  dissolving  the  society.  *  *  *  But  no 
action  will  be  entertained  for  such  a  purpose 
upon  mere  proof  of  differences  of  opinion,  bad 
temper,  the  ordinary  disputes  common  to  such 
societies;  nor  upon  proof  of  injuries  or  injus- 
tice sustained  by  one  member,  through  the  ac- 
tion or  vote  of  the  society,  if  he  have  another 
remedy."  Daly,  J.,  in  Fischer  v.  Raab,  (C.  PI. 
Spec.  T.)  57  How.  Pr.  (N.  Y.)  87.  See  also 
Gobert  v.  Eckhard,  (N.  J.  1889)  17  Atl.  Rep.  305. 

Incorporated  Clubs.  —  The  same  principle  has 
been  applied  to  an  incorporated  club.  In  re 
Livingston  Sportsmen's  Assoc.,  (Supm.  Ct.  Spec. 
TO  is  Civ.  Pro.  (N.  Y.)  215. 

Not  Within  Winding-up  Acts.  —  In  Matter  of 
St.  James's  Club,  2  De  G.  M.  &  G.  383,  it  was 
held  that  a  club  was  not  a  partnership  or  asso- 
ciation within  the  meaning  of  the  provisions  of 
the  Joint  Stock  Companies  Winding-up  Act. 


i>4J 


3.  Jurisdiction  of  Courts,  —  People  v.  Board 
of  Trade,  80  111.  134;  Lafond  v.  Deems,  81  N. 
Y.  514. 

In  the  Absence  of  Fraud  or  Bad  Faith  the  deci- 
sions of  the  society  as  to  all  questions  of  policy, 
discipline,  and  internal  government  should  gov- 
ern. Levy  v.  U.  S.  Grand  Lodge,  (Supm.  Ct.) 
9  Misc.  (N.  Y.)  633. 

4.  Remedy  Within  Association.  —  Strempel  v. 
Lubing,  (N.  Y.  Super.  Ct.  Gen.  T.)  4  N.  Y. 
Supp.  534  ;  Herman  v.  Plummer,  20  Wash.  363. 

A  member  of  a  beneficial  order  who  applies 
to  the  court  for  relief  denied  to  him  by  the  or- 
ganization must  show  that  he  has  complied  with 
all  the  requirements  of  the  constitution  and  by- 
laws of  the  order  relating  to  the  remedy  he 
seeks.    Whitty  v.  McCarthy,  20  R.  I.  792. 

5.  When  Property  Rights  Are  Involved.  — 
Beaumont  v.  Meredith,  3  Ves.  &  B.  180;  Mis- 
souri Bottlers'  Assoc.  v.  Fennerty,  81  Mo.  App. 
525  ;  Penfield  v.  Skinner,  1 1  Vt.  296.  And 
see  the  title  Disfranchisement,  vol.  9,  p. 
477- 

The  Right  to  the  Possession  of  the  Funds  and 
Records  of  an  unincorporated  association  is  a 
sufficient  interest  in  property  to  give  jurisdic- 
tion to  the  courts.  Ostrom  v.  Greene,  (Supm. 
Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  177,  affirmed  30 
N.  Y.  App.  Div.  621,  161  N.  Y.  353. 

Although  No  Property  Rights  Are  Infringed, 
a  court  of  equity  will  enjoin  the  unauthorized 
withdrawal  of  a  charter  from  a  college  fra- 
ternity chapter.  Heaton  v.  Hull,  51  N.  Y.  App. 
Div.  126. 

6.  Society. —  In  Goudy  v.  Hall,  36  111.  319,  it 
was  said :  "  Society  should  be  able  to  rely 
upon  the  judgments  and  decrees  of  its  courts, 
and  although  it  knows  that  they  are  liable  to  be 
reversed,  yet  it  has  a  right,  so  long  as  they 
stand,  to  presume  they  have  been  properly  ren- 
dered." Commenting  on  this  language  in  Hay 
V.  Bennett,  153  111.  287,  the  court  said:  "The 
word  society,  found  in  the  quotation,  is  used 
as  synonymous  with  '  third  persons  '  or  '  stran- 
gers to  the  decree.'  " 

Society  of  Wife.  (See  also  the  title  Husband 
and  Wife,  vol.  15,  p.  904.)  —  In  Furnish  v. 
Missouri  Pac.  R.  Co.,  102  Mo.  676,  it  was  said: 
"  By  the  term  society  in  this  connection  is 
meant  such  capacities  for  usefulness,  aid,  and 
comfort  as  a  wife  which  she  possessed  at  the 
time  of  the  injury."  5ee  also  McVeigh  v. 
Gentry,  72  N.  Y.  App.  Div.  598  ;  Jones  v.  Utica, 
etc.,  R.  Co.,  40  Hun  (N.  Y.)  349. 
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3.  Consent,  1146. 
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IV.  Delay  in  Bringing  Action,  i  147. 
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VI.  Charging  Crime  as  Constituting  Libel  or  Slander,  i  147. 

VII.  Robbery  by  Charging  Crime,  1147. 
VIII.  Evidence,  1147. 

IX.  Punishment,  i  148. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.  20,  p.  274. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  title,  see 
in  this  work  the  titles  ASSAULT  AND  BATTERY,  vol.  2,  p.  952; 
ATTEMPTS  TO  COMMIT  CRIME,  vol.  3,  p.  250;  CRIMINAL  LAW, 
vol.  8,  p.  274;  DIVORCE,  vol.  9,  p.  723;  LIBEL  AND  SLANDER,  vol.  18, 
p.  851;  RAPE,  vol.23,  p.  845. 

I.  Definitions  and  Distinctions.  —  Sodomy  is  defined  as  a  carnal  knowl- 
edge committed  against  the  order  of  nature  by  man  with  man,  or  in  the  same 
unnatural  manner  with  woman,  or  by  man  or  woman  in  any  manner  with 
beast.1 

Common-law  Definition.  —  By  most  of  the  common-law  writers  sodomy  is 
spoken  of  as  the  infamous  crime  against  nature,  the  language  of  the  indict- 
ment usually  running  "  contra  ordinationem  Creatoris  et  natures  ordinem  rem 
habuit  veneream,  dictumque  pueriim  carualiter  cognovit."  *  It  is  spoken  of 
again  as  "  the  abominable  crime  not  fit  to  be  named  among  Christians."  3 

1.  Definition. —  i  East's  P.  C,  c.  14,  §  1;  1      beast  within  the  common-law" definition.  Rex 
Russell  on  Crimes  937;  Prindle  v.  State,  31  Tex.      v.  Mulreaty,  cited  in  1  Russell  on  Crimes  938. 
Crim.  551,  37  Am.  St.  Rep.  833.  For  other  cases  in  which  the  offense  was 

"  Sodomy,  so  called  from  the  prevalence  of  charged  to  have  been  committed  with  an  animal, 

this  crime  in  the  city  of  Sodom,  is  an  unnatural  see  Reg.  v.  Allen,  1  C.  &  K.  496,  47  E.  C.  L. 

copulation  between  two  human  creatures  or  be-  496  ("bitch  ")  ;  Rex  v.  Cozins,  6  C.  &  P.  351,  25 

tween  a  human  and  a  brute  creature."    Bac.  E.  C.  L.  434  (ewe)  ;  Bradford  v.  State,  104  Ala. 

Abr.,  tit.  Sodomy.  68,  53  Am.  St.  Rep.  24  (cow)  ;  Ausman  v.  Veal, 

2.  Common-law  Definition. — Anonymous,  12  10  Ind.  355,  71  Am.  Dec.  331  (dog);  Cleveland 
Coke  36;  Honselman  v.  People,  168  111.  174;  v.  Detweiler,  18  Iowa  299  (dog);  Haynes  v. 
State  v.  Chandonette,  10  Mont.  280.  Ritchey,  30  Iowa  76,  6  Am.  Rep.  642  ("  beast  ")  ; 

In  Reg.  v.  Brown,  24  Q.  B.  D.  357,  the  ques-  Edgar  v.  McCutchen,  9  Mo.  769  (mare)  ;  Good- 

tion  arose  whether  a  duck  was  an  animal  within  rich  v.  Wolcott,  3  Cow.  (N.  Y.)  231,  5  Cow.  (N. 

the  meaning  of  the  statute  24  &  25  Vict.,  c.  100,  Y.)  714  (sow)  ;  Cross  v.  State,  17  Tex.  App. 

§  61.    The  Court  for  Crown  Cases  Reserved  476  (mare)  ;  Com.  v.  Thomas,  1  Va.  Cas.  307 

held  that  a  duck  was  an  animal  and  the  prisoner  (mare), 

was   properly  convicted.     Overruling   Reg.  v.  3.  4  Black.  Com.  215. 

Collins,  L.  &  C.  471  ;  Reg.  v.  Dodd,  unreported.  The  Texas  Criminal  Code,  Paschal's  Digest,  art. 
Distinguishing  Reg.  v.  Clark,  L.  R.  1  C.  C.  54.  1605,  declared  that  no  person  should.be  pun- 
It  would  seem,  however,  that  a  fowl  is  not  a  ished  for  any  act  unless  the  same  was  expressly 
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statutory  Definitions.  —  Many  of  the  statutes  fail  to  define  sodomy  other  than 
as  "  the  abominable  and  detestable  crime  against  nature,"  or  "  the  infamous 
crime  against  nature,  either  with  man  or  beast,"  leaving  the  definition  of  the 
crime  to  be  ascertained  by  a  reference  to  the  common  law.1  The  statutes  of 
other  states  have  attempted  to  define  the  terms  sodomy  and  buggery  with 
more  exactness.2 

Synonyms  and  Distinctions.  —  While  the  terms  sodomy,  buggery,  and  crime 
against  nature  are  sometimes  used  as  synonymous,3  they  are  sometimes  dis- 
tinguished. Strictly  speaking,  sodomy  is  the  crime  when  committed  between 
two  human  beings,  while  buggery  is  the  same  offense  committed  by  a  man 
with  a  beast.4  It  has  been  held  that  a  crime  was  not  committed  where  the 
defendant  used  the  mouth  of  the  pathic;5  on  the  other  hand,  it  has  been 
held  that  such  an  act  was  sodomy,6  whether  the  defendant  was  the  pathic  or 
not.7 

in  Ano  with  Female.  —  In  an  early  case  the  question  arose  whether  the  defend- 
ant could  commit  sodomy  in  ano  with  a  girl  of  eleven  years.  Although  the 
question  seems  not  to  have  been  decided,  on  account  of  diversity  of  opinion 
among  the  judges,  Lord  Macclesfield,  then  chancellor  of  Great  Britain,  had 
not  the  least  hesitation  in  declaring  such  act  to  be  sodomy.8 

in  Ano  with  Man  is  the  most  common  form  of  the  offense  when  committed 
by  one  man  with  another.9 

Not  Crime  in  Some  States. — Until  quite  recently,10  in  some  states  sodomy  was  not 
an  offense  under  the  criminal  statutes  which  replaced  the  common  law.11 


defined  hy  the  written  law  of  the  state.  It  was 
held  that  the  section  of  the  code  which  referred 
to  sodomy  as  "  the  abominable  and  detestable 
crime  against  nature  "  did  not  define  the  offense 
sufficiently  to  make  it  punishable,  since  it  was 
necessary  to  have  recourse  to  the  common  law 
to  ascertain  what  the  crime  against  nature  was. 
Fennell  v.  State,  32  Tex.  378;  Frazier  v.  State, 
39  Tex.  390;  Prindle  v.  State,  31  Tex.  Crim. 
551,  37  Am.  St.  Rep.  833. 

But  the  Revised  Penal  Code  amended  the 
original  code  so  that  it  is  now  no  longer  neces- 
sary that  the  offense  be  "  expressly  defined," 
and  sodomy  is  made  an  offense  against  the  law 
of  the  state  with  a  penalty  affixed.  Hence,  the 
cases  cited  above  no  longer  represent  the  law. 
Ex  p.  Bergen,  14  Tex.  App.  52 ;  Robinson  v. 
State,  11  Tex.  App.  309;  Cross  v.  State,  17  Tex. 
App.  476. 

1.  Statutory  Definitions. —  25  Henry  VIII.,  c. 
6;  Anonymous,  12  Coke  36;  People  v.  Williams, 
59  Cal.  397;  Kelly  v.  People,  192  111.  119;  Hon- 
selman  v.  People,  168  111.  174;  Ausman  v.  Veal, 
10  Ind.  35s,  71  Am.  Dec.  331  ;  State  v.  Williams, 
34  La.  Ann.  87  ;  State  v.  Vicknair,  52  La.  Ann. 
1921  ;  State  v.  Chandonette,  10  Mont.  280;  Lam- 
bertson  v.  People,  (Supm.  Ct.  Gen.  T.)  5  Park. 
Crim.  (N.  Y.)  200;  Fennell  v.  State,  32  Tex. 
378.  See  also  Bradford  v.  State,  104  Ala.  68, 
S3  Am.  St.  Rep.  24 ;  Morton  v.  People,  47  111. 
468;  West  v.  People,  137  III.  189. 

2.  See  for  example  Bright.  Purd.  Dig.  Laws 
Pa.  (1894),  p.  539,  §§  386-388. 

Construing  the  Pennsylvania  statute  it  has 
been  held  that  the  section  defining  sodomy  was 
not  broad  enough  to  include  the  offense  when 
committed  by  a  man  with  a  beast,  and  that  the 
Act  of  June  11,  1879,  which  attempted  to 
broaden  the  definition  so  as  to  include  that  of- 
fense, was  unconstitutional,  since  it  did  not 
conform  to  Const.  Pa.,  art.  3,  §  6,  regulating 
the  amendment  of  statutes.    Com.  v.  J.  ,  21 


Pa.  Co.  Ct.  625.  See  also  Randolph  v.  Com., 
6  S.  &  R.  (Pa.)  398;  Mears  v.  Com.,  2  Grant 
Cas.  (Pa.)  385. 

3.  Synonyms  and  Distinctions.  —  1  Hawk  P.  C, 
c.  4,  §  1  ;  Bac.  Abr.,  tit.  Sodomy ;  1  Bishop's 
New  Crim.  Law,  §  503  ;  Bright.  Purd.  Dig.  Laws 
Pa.  (1894),  p.  539,  §§  386-388;  Honselman  v. 
People,  168  111.  174;  Ausman  v.  Veal,  10  Ind. 
355.  71  Am.  Dec.  331  ;  State  v.  Williams,  34 
La.  Ann.  87;  Cross  v.  State,  17  Tex.  App.  476. 

4.  Anonymous,  12  Coke  36;  Ausman  v.  Veal, 
10  Ind.  355,  71  Am.  Dec.  331. 

5.  Rex  v.  Jacobs,  R.  &  R.  C.  C.  331  ;  Prindle 
v.  State,  31  Tex.  Crim.  551,  37  Am.  St.  Rep.  833. 

6.  Honselman  v.  People,  168  111.  174. 

7.  Kelly  v.  People,  192  111.  119. 

8.  Rex  v.  Wiseman,  Fortescue  91.  But  see 
Reg.  Jellyman,  8  C.  &  P.  604,  34  E.  C.  L.  547 ; 
People  v.  Deschessere,  69  N.  Y.  App.  Div.  217. 

9.  England.  —  Blizard  v.  Kelly.  2  B.  &  C.  283, 
9  E.  C.  L.  87;  Reg.  v.  Allen,  2  C.  &  K.  869,  61 
E.  C.  L.  869  ;  Reg.  v.  Allen,  1  Den.  C.  C.  364 ; 
Mogg  v.  Mogg,  2  Add.  Ecc.  292. 

California.  —  People  v.  Moore,  103  Cal.  508; 
People  v.  Williams,  59  Cal.  397. 

Connecticut.  —  Mascolo  v.  Montesanto,  61 
Conn.  50,  29  Am.  St.  Rep.  170. 

Georgia.  —  Hodges  v.  State,  94  Ga.  593. 

Louisiana.  —  State  v.  Vicknair,  52  La.  Ann. 
1921. 

Massachusetts.  —  Com.  v.  Snow,  111  Mass. 
411. 

Montana.  —  Territory  v.  Mahaffey,  3  Mont. 
112. 

New  York.  —  Lambertson  v.  People,  (Supm. 
Ct.  Gen.  T.)  5  Park.  Crim.  (N.  Y.)  200. 
Texas.  —  Ex  p.  Bergen,  14  Tex.  App.  52. 

10.  Code  Iowa  (1897),  §  4937;  Ball.  Annot. 
Codes  &  Stat.  Wash.  (1897),  §§  7226,  7227. 

11.  Estes  v.  Carter,  10  Iowa  400  :  Cleveland  v. 
Detweiler,  18  Iowa  299:  State  v.  Place,  5  Wash. 
773. 
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II.  Elements  of  Crime  —  1.  Penetration.  —  To  commit  the  crime  of 
sodomy,  like  rape,  it  is  essential  that  there  be  penetration,  but  the  least  pene- 
tration is  sufficient  to  constitute  the  crime.1  Penetration  may  be  proved  by 
circumstances,  and  need  not  necessarily  be  shown  by  an  actual  eye-witness.3 
Emissio  seminis  is  evidence  of  penetration,  although  not  the  only  and  prob- 
ably not  the  best  evidence.3  The  law  touching  penetration  is  the  same  in  the 
case  of  sodomy  as  in  that  of  rape.4 

2.  Emission—  a.  English  Doctrine.  —  Whether  or  not  emissio  seminis 
was  necessary  to  constitute  the  crime  of  sodomy  was  a  question  upon  which 
there  existed  at  one  time  in  England  a  remarkable  contrariety  of  opinion. 
Much  of  the  confusion  doubtless  is  traceable  to  contradictory  statements  of  Sir 
Edward  Coke.  In  the  Institutes  he  says  that  penetration  only  is  necessary  to 
consummate  the  offense,5  while  in  his  Reports  he  states  that  proof  of  both 
penetration  and  emission  is  indispensable  for  the  conviction  of  the  offender.6 
Sir  Matthew  Hale  thought  that  the  statement  in  the  Reports  was  wrong  and  an 
evident  mistake  of  the  writer,  referring  to  the  fact  that  it  was  a  physical  possi- 
bility that  rape  might  be  committed  by  one  to  whom  emission  was  impossible.7 
In  an  early  case  the  judges  were  so  evenly  divided  upon  the  question  that  a 
special  verdict  was  discharged  and  the  prisoner  indicted  for  a  misdemeanor.8 

Settled  by  English  statute.  —  The  doctrine  in  England  seemed  to  have  been  in 
an  unsettled  state  until  in  the  year  1828  the  question  was  finally  settled  by  a 
statute,9  which  declared  that  it  should  not  be  necessary  to  prove  actual  emis- 
sion, but  that  carnal  knowledge  should  be  deemed  complete  upon  the  proof  of 
penetration  only.    Such  is  the  law  in  England  at  present.10 

b.  United  States  Rule.  —  The  confusion  in  England  upon  the  subject 
was  reflected  in  the  early  American  cases.  Thus,  in  a  Virginia  case  the 
court  adjourned  the  question  as  one  of  novelty  and  some  difficulty  to  a 
higher  court,  where,  after  much  consideration,  it  was  unanimously  decided 
that  penetration  without  emission  constituted  the  crime  of  buggery.11  Such 
is  the  well-settled  law  in  the  United  States.12 

3.  Consent.  —  Differing  in  this  respect  from  the  law  of  rape,  the  consent  of 
the  victim,  in  the  crime  of  sodomy,  does  not  remove  the  criminal  element, 
but  simply  makes  the  consenting  party  an  accomplice.13  Hence,  it  is  no 
defense  that  the  victim  of  the  assault  was  a  child  under  the  age  of  consent ; 
even  in  such  a  case  the  act,  if  submitted  to  without  resistance,  is  criminal.14 

Age  as  Affecting  Guilt.  —  If  the  party  on  whom  the  offense  is  committed  be 
below  the  age  of  discretion,  the  act  as  to  him  is  not  criminal,  but  is  so  only 
as  to  the  other  party.15 

III.  Attempt.  —  The  attempt  to  commit  sodomy  is  a  criminal  offense, 

1.  Elements  of  Crime  —  Penetration. —  i  East's  10.  Rex  v.  Cozins,  6  C.  &  P.  351,  25  E.  C.  L. 

P.  C,  c.  10,  §  3;  1  Hale's  P.  C.  628;  3  Inst.  59,  434;  Rex  v.  Reekspear,  1  Moody  342. 

60;  Rex  v.  Reekspear,  1  Moody  342;  Hodges  v.  11.  In  United  States.  —  Com.  v.  Thomas,  1  Va. 

State,  94  Ga.  593;  Cross  v.  State,  17  Tex.  App.  Cas.  307. 

476.  12.  Pen.  Code  Cal..  §  287 ;  2  Bishop's  New 

2.  Proof.  —  Collins  v.  State,  73  Ga.  76;  Cross  Crim.  Law,  §§  1127-1132;  People  v.  Hodgkin, 
v  State,  17  Tex.  App.  476.  94  Mich.  27,  34  Am.  St.  Rep.  321  ;  State  v.  Vick- 

3.  1  East's  P.  C,  c.  io,  §  3.  nair,  52  La.  Ann.  1921  ;  State  v.  Gray,  8  Jones 

4.  See  the  title  Rape,  vol.  23,  p.  851.  L.  (53  N.  Car.)  170;  Williams  v.  State,  14  Ohio 

5.  Emission.  —  3  Inst.  59,  60.  222,  45  Am.  Dec.  536. 

6.  Anonymous,  12  Coke  37.  13.  Consent. —  Reg.  v.  Jellyman,  8  C.  &  P.  604, 

7.  1  Hale's  P.  C.  628.  34  E.  C.  L.  547  ;  People  v.  Miller,  66  Cal.  468 ; 
"  It  must  be  allowed  that  penetration  may  be  Com.  v.  Snow,  11 1  Mass.  411  ;  Territory  v.  Ma- 

without  emission  ;  and  it  is  easy  to  conceive  that  haffey,  3  Mont.  112;  People  v.  Deschessere,  69 

it  would  in  some  cases  be  difficult  to  prove  N.  Y.  App.  Div.  217. 

emission  where  it  has  in  fact  been.    It  seems  14.  Reg.  v.  Lock,  12  Cox  C.  C.  244;  Mascolo 

then  a  little  strange  to  make  the  proof  of  emis-  v.  Montesanto,  61  Conn.  50,  29  Am.  St.  Rep. 

sion  necessary  to  the  proof  of  sodomy."    Bac.  170. 

Abr.,  tit.  Sodomy.  15.  Age  as  Affecting  Guilt.  —  1  East's  P.  C, 

8.  1  East's  P.  C.  c.  10,  §  3.  c.    14,    §    2;    State   v.   Gruso,   28    La.  Ann. 

9.  English  Statute.  —  9  George  IV.,  c.  31.  952. 
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visited  ordinarily  with  a  lighter  degree  of  punishment.1  One  who  stands 
indicted  for  sodomy  may  be  convicted  under  the  same  indictment  of  an  attempt 
to  commit  the  act.2  It  has  been  held  that  in  indictments  for  attempts  it 
is  not  necessary  to  point  out  the  specific  means  by  which  the  crime  was  to 
be  consummated.3  The  doctrine,  however,  has  been  criticised,  if  not 
abandoned.4 

Formerly,  the  Penal  Code  of  Washington  did  not  define  the  crime  known  as  sodomy  ; 
nevertheless  it  was  held  that  under  the  statutory  provisions  making  all  com- 
mon-law crimes  indictable  a  prosecution  might  be  sustained  for  an  assault 
with  intent  to  commit  such  crime.  Hence,  while  the  attempt  might  be  pun- 
ished, the  successful  perpetration  of  the  act  would  escape  punishment.5 

IV.  Delay  in  Bringing  Action.  —  Where  nearly  two  years  were  allowed  to 
elapse  between  the  commission  of  the  crime  and  making  complaint  to  the 
justices,  the  court  held  that  the  case  should  not  be  permitted  to  go  to  the 
jury.  It  was  deemed  monstrous  to  put  a  man  on  trial  for  his  life  after  such  a 
lapse  of  time.0  But  where  the  lapse  of  time  was  something  over  a  year,  the 
court  did  not  consider  the  delay  any  objection  to  bringing  the  action,  for 
the  reason  that  in  the  case  of  such  a  crime  it  was  considered  that  the  com- 
plainant would  be  naturally  disposed  to  keep  the  offense  secret,  and  that  his 
delay  to  make  complaint  was  no  presumption  against  the  commission  of  the 
crime.7 

V.  Sodomy  as  Ground  for  Divorce.  —  Sodomy  as  a  ground  for  divorce  is 
discussed  elsewhere  in  this  work.8 

VI.  Charging  Crime  as  Constituting  Libel  or  Slander.  —  This  subject 
has  already  been  fully  discussed.9 

VII.  Robbery  by  Charging  Crime.  —  Obtaining  money  by  threatening  to 
charge  a  man  with  an  unnatural  crime  and  to  carry  him  before  a  magistrate 
is  robbery  if  attended  by  any  constraint  upon  his  person.10 

VIII.  Evidence.  —  The  nature  of  the  evidence  with  respect  to  the  actual 
commission  of  sodomy  is  the  same  as  in  the  case  of  rape. 11 

Corroboration  of  Accomplice  Necessary.  —  While  consent  of  the  other  party  to  the 
act  constituting  sodomy  does  not  deprive  the  act  of  its  criminality,  but  makes 
him  or  her  an  accomplice,  still  the  law  applies  to  the  facts  of  the  case  the 
familiar  rule  that  the  testimony  of  an  accomplice  must  be  corroborated.13 
Where,  however,  the  victim  is  under  the  age  of  consent,  as  well  as  where  he 
acts  under  threats  and  coercion  of  the  defendant,  he  is  not  an  accomplice,  and 
his  evidence  may  be  sufficient  to  convict.13 

in  Illinois  the  uncorroborated  testimony  of  an  accomplice  is  sufficient  to 
convict.14 

1.  Attempt.  —  Reg.  v.  Brown,  24  Q.  B.  D.  held  not  to  amount  to  a  threat  to  charge  such 
357;  State  v.  Frank,  103  Mo.  120.  an  infamous  crime  as  to  be  within  the  act  de- 

2.  State  v.  Frank,  103  Mo.  120;  State  v.  Hef-  fining  infamous  crimes,  4  Geo.  IV.,  c.  54,  §  3. 
ner,  129  N.  Car.  548;  State  v.  King,  9  N.  Dak.      Rex  v.  Hickman,  \  Moody  34. 

149;  State  v.  Romans,  21  Wash.  284.  10.  Robbery  by  Charging  Crime.  —  Seethe  title 

3.  State  v.  Hefner,  129  N.  Car.  548.  Robbery,  vol.  24,  pp.  1000,  1001,  and  see  Reg.  v. 

4.  Com.  v.  J  ,  21  Pa.  Co.  Ct.  625.  Middleditch,  1  Den.  C.  C.  92. 

5.  Washington. —  State  v.  Place,  5  Wash.  773.         11.  Evidence. —  Cross  v.  State,  17  Tex.  App. 
The  crime  was  subsequently  defined  and  made      476.    See  the  title  Rape,  vol.  23,  p.  869  et  seq. 
punishable  by  Laws  Wash.  1893,  p.  470,  Ball.         12.  Corroboration  of  Accomplice  Necessary.  — 
Annot.  Codes  &  Stat.  Wash.  (1897),  §§  7226,      Reg.  v.  Jellyman,  8  C.  &  P.  604,  34  E.  C.  L.  547; 
7227.  Com.  v.  Snow,  m  Mass.  411  ;  Territory  v.  Ma- 

6.  Delay  in  Bringing  Action.  —  Reg.  v.  Robins,  haffey,  3  Mont.  112;  People  v.  Deschessere,  69 
1  Cox  C.  C.  114.  N.  Y.  App.  Div.  217;  Medis  v.  State,  27  Tex. 

7.  Honselman  v.  People,  168  111.  174.  App.  194,  11  Am:  St.  Rep.  192.    See  generally 

8.  Sodomy  as  Ground  for  Divorce.  —  See  the      the  title  Accomplices,  vol.  1,  p.  399  et  seq. 

title  Divorce,  vol.  9,  p.  764.  13.  One  Acting  under  Coercion  Not  Accomplice. 

9.  See  the  title  Libel  and  Slander,  vol.  18,  — People  v.  Miller,  66  Cal.  468;  Mascolo  v. 
p.  902.  Montesanto,   61    Conn.   50,   29  Am.   St.  Rep. 

The  Sending  of  a  Letter  Threatening  to  Accuse      1 70. 
the  prosecutor  of  having  made  overtures  to  the         14.  Illinois. —  Honselman  v.  People,   168  111. 
prisoner  to  commit  sodomy  with  him  has  been      174;  Kelly  v.  People,  192  111.  no. 
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Evidence  of  Prior  Assault.  —  It  has  been  held  that  in  a  prosecution  for  an 
assault  with  intent  to  commit  sodomy  upon  the  person  of  another,  where  the 
crime  was  attempted  upon  a  moving  train,  evidence  was  admissible  of  a  prior 
assault  committed  upon  the  same  train  a  couple  of  hours  previously,  although 
in  another  state,  for  the  purpose  of  showing  the  defendant's  real  intention  in 
making  the  second  assault.1 

Good  Character.  —  It  has  been  held  also  that  where  the  defendant  denied  the 
crime  and  denied  that  he  had  ever  seen  the  person  with  whom  it  was  charged 
to  have  been  committed,  it  was  error  to  reject  evidence  as  to  his  good 
character.3 

Confession  of  Guilt  is,  as  in  any  other  criminal  case,  prima  facie  inadmissible, 
and  will  not  be  received  unless  shown  to  be  entirely  voluntary.  It  may  be 
given  in  evidence,  however,  where  there  is  sufficient  evidence  aliunde  of  the 
corpus  delicti  to  render  it  admissible  if  proved  to  be  voluntary.3 

IX.  Punishment.  —  In  early  times  the  punishment  of  felons  convicted  of 
sodomy  was,  in  some  cases,  burning;  in  others,  burying  alive.4  Later,  by 
statute,  the  general  punishment  provided  for  all  felonies  was  death  by  hang- 
ing, and  sodomy  was  made  a  felony  without  benefit  of  clergy.5 

Punishment  Now  statutory.  —  The  measure  of  punishment  which  may  be  legally 
imposed  for  the  crime  of  sodomy,  or  an  attempt  to  commit  the  crime,  is  pro- 
vided by  the  various  statutes.  It  is  no  longer  a  capital  offense,  but  is  punish- 
able by  terms  of  imprisonment  in  the  penitentiary  varying  from  one  year  to 


SOFT.  —  See  note  7. 

SOIL.    (See  also  Land,  vol.  18,  p.  140,  and  the  title  Real  Property, 

vol.  23,  p.  933.) — See  note  8. 

SOJOURN,  ETC.  (See  also  the  title  Residence,  Resident,  Etc.,  vol.  24, 
p.  692.)  —  The  definition  of  "  sojourn  "  is  "  a  temporary  residence,  as  that  of  a 
traveler  in  a  foreign  land  ;  to  have  a  temporary  abode  ;  to  live  as  not  at  home."  9 

1.  Evidence  of  Prior  Assault.  —  State  v.  Place, 
5  Wash.  773. 

2.  Good  Character.  —  People  v.  Bahr,  74  N.  Y. 
App.  Div.  117. 

3.  Confession  of  Guilt.  —  Bradford  v.  State, 
104  Ala.  68,  S3  Am.  St.  Rep.  24;  State  v.  Vick- 
nair,  52  La.  Ann.  1921.  See  generally  the  title 
Confessions,  vol.  6,  p.  520. 

In  Croft  v.  State,  95  Ala.  3,  it  was  held  that 
there  was  no  objection  to  a  charge  that  "  a" 
reasonable  doubt  of  defendant's  guilt  is  not  the 
same  as  a  probability  of  his  innocence." 
.4  Punishment. —  4  Black.  Com.  216;  Anony- 
mous, 12  Coke  36. 

5.  Benefit  of  Clergy  Taken  Away.  —  4  Black. 
Com.  216,  citing  25  Hen.  VIII.,  c.  6 ;  5  Eliz., 
c.  17. 

6.  Punishment  Now  Statutory.  —  Reg.  v.  Jones, 
(1896)  1  Q.  B.  4  ;  States.  King,  9  N.  Dak.  149; 
Medis  v.  State,  27  Tex.  App.  194,  11  Am.  St. 
Rep.  192;  Sterling  v.  State,  25  Tex.  App.  716. 

7.  Soft  Bristles.  —  In  Cimiotti  Unhairing  Co. 
v.  American  Unhairing  Mach.  Co.,  (C.  C.  A.) 
115  Fed.  Rep.  504,  it  was  said:  "The  specifica- 
tion says  that  the  brush  is  made  of  '  soft 
bristles,'  and  it  is  immediately  assumed  that  he 
meant  bristles  so  soft  as  to  be  inoperative,  and 
that  the  bristles  now  in  use  on  the  machines  of 
both  parties  are  not  soft,  but  are  hard,  stiff 
bristles.  The  word  soft  in  this  connection  is 
a  relative  term.  The  bristles  used  by  the  ap- 
pellant are  soft  when  compared  with  the  '  card 
clothing  or  teasels '  of  the  Lake  patent,  and 


stiff  when  compared  with  the  bristles  of  a  hat 
brush.  It  is  probably  true  that  there  are  hard 
and  soft  bristles,  respectively,  regarding  which 
no  question  can  arise,  but  between  these  ex- 
tremes there  must  be  a  wide  debatable  territory 
where  the  category  in  which  a  given  brush  is 
placed  depends  upon  a  variety  of  circum- 
stances."    This  was  a  patent  case. 

Soft  Wax.  —  See  A.  B.  Dick  Co.  v.  Pomeroy 
Duplicator  Co.,  117  Fed.  Rep.  155. 

8.  "  Soil  "  frequently  means  the  surface  of  the 
land  only,  and  does  not  include  minerals. 
Pretty  v.  Solly,  26  Beav.  606 ;  Wakefield  v. 
Buccleuch,  L.  R.  4  Eq.  613,  reversed  on  other 
grounds  L.  R.  4  H.  L.  377.  But  in  the  absence 
of  a  context  the  term  would  mean  to  the  centre 
of  the  earth.  See  cases  supra.  See,  however, 
Micklethwait  v.  Winter,  6  Exch.  644. 

"  Soil  of  the  River  Within  the  Flux  and  Reflux 
of  the  Tides."  —  These  words  have  been  used  as 
a  synonym  of  "  shores  of  the  river."  Pearce  v. 
Bunting,  (1896)  2  Q.  B.  370. 

9.  Sojourn.  —  Wittenbrock  v.  Mabins,  57  Hun 
(N.  Y.)  148,  affirmed  123  N.  Y.  638. 

In  Wittenbrock  v.  Mabins,  57  Hun  (N.  Y.) 
146,  affirmed  123  N.  Y.  638,  it  was  held  that  a 
person  who  resided  in  the  state  of  New  Jersey, 
but  carried  on  his  business  in  the  county  and 
state  of  New  York  sojourned  within  the  county 
of  New  York. 

Sojournment  is  derived  from  the  French  sub- 
stantive sejour  or  the  French  verb  sejoumer, 
which  means  a  temporary  residence  or  dwelling 
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Definitions. 


SOLA  VESTURA.  —  See  note  I. 

SOLDIER.  (See  also  the  titles  Military  Law,  vol.  20,  p.  615;  Militia, 
vol.  20,  p.  668;  Pensions  and  Bounties,  vol.  22,  p.  657;  Wills.)  —  A 
soldier  is  one  enlisted  to  serve  on  land  in  an  army.2 

SOLD  NOTE.  —  See  the  title  BOUGHT  AND  SOLD  NOTES,  vol.  4,  p.  751. 

SOLE  — "Sole"  means  alone;  single;  separate;  individual.  Thus,  an 
unmarried  woman  is  cailed  a  feme  sole.3 


for  a  short  time.  The  literal  meaning  of  the 
word  is  a  dwelling  in  a  place  for  a  day  only  ; 
and  by  an  extended  and  somewhat  figurative 
mode  of  expression  it  is  used  to  signify  a  dwell- 
ing in  a  place  for  a  short  time,  without  ascer- 
taining the  precise  length  of  time.  Baptiste  v. 
De  Volunbrun,  5  Har.  &  J.  (Md.)  87. 

Sojourning. —  "The  term  sojourning  means 
something  more  than  '  traveling,'  and  applies  to 
a  temporary  as  contradistinguished  from  a  per- 
manent residence."  Henry  v.  Ball,  1  Wheat. 
(U.  S.)  s- 

Sojourner. — The  Pennsylvania  Act  of  1881, 
in  relation  to  physicians,  requires  a  physician 
to  register  in  any  county  in  which  he  so- 
journs for  the  purpose  of  practicing  medicine. 
In  Ege  v.  Com.,  (Pa.  1887)  9  Atl.  Rep.  471,  it 
was  held  that  a  physician  who  resided  and 
practiced  medicine  in  one  county  and  had  an 
office  and  practiced  in  another  was  a  sojourner 
in  the  latter  country  within  the  statute. 

1.  Sola  Vestura  is  an  exclusive  right  to  pas- 
turage over  lands.  Johnson  v.  Barnes,  L.  R.  8 
C.  P.  528. 

2.  Soldier. —  U.  S.  v.  Kazinski,  2  Sprague  (U. 
S.)  10. 

The  word  soldier  "  means  one  who  belongs 
to  a  regularly  organized  body  of  combatants, 
and  as  such  is  engaged  in  the  military  service, 
either  as  an  officer  or  private."  Vaughn  v. 
State,  3  Coldw.  (Tenn.)  107. 

In  Barker  v.  Chesterfield,  102  Mass.  130,  as 
to  the  meaning  of  the  term  soldier  in  a  bounty 
law,  the  court  said  :  "  It  is  hardly  necessary  to 
remark  that  the  words  soldier  in  the  statute 
of  1863,  '  enlisted  '  in  the  statute  of  1864  and  the 
vote  of  April  ri,  and  '  re-enlisted  '  in  the  state- 
ment of  facts,  all  imply  being  mustered  and  re- 
ceived into  the  military  service  of  the  United 
States,  without  which  no  one  could  be  held  as  a 
soldier."  See  also  Tyler  v.  Pomeroy,  8  Allen 
(Mass.)  480. 

A  Militiaman  has  been  held  to  be  a  soldier. 
Horton  v.  Leeds,  25  L.  J.  M.  C.  38. 

Navy.  —  In  Abrahams  v.  Bartlet,  18  Iowa 
514,  it  was  said:  "  We  know  that  the  navy,  as 
a  department  of  the  service,  is  as  distinct  from 
the  war  as  the  interior  or  post-office  from 
either  of  them ;  and  when  we  speak  of  a 
'  soldier  in  the  military  service  '  we  mean  one 
in  the  war  or  military  department,  rather  than 
in  the  naval  service.  And  especially  so,  when 
it  is  remembered  that  one  may  be  in  the  naval 
service  or  connected  with  the  navy  without 
being  a  soldier,  as  when  he  belongs  to  mer- 
chantmen or  the  merchants'  service.  A  soldier 
in  the  military  service,  on  the  contrary,  means 
one  belonging  to  the  soldiery,  militia,  or  army 
of  the  nation  or  state." 

Soldier  in  Actual  Military  Service.  —  In  Van 
Deuzer  v.  Gordon,  39  Vt.  14,  it  was  held  that 
where  a  soldier  was  in  an  enemy's  country 


performing  military  services,  whether  in  camp, 
campaign,  or  in  battle,  such  service  was  actual 
military  service,  as  that  term  was  used  in  a 
statute  in  respect  to  soldiers'  wills.  See  also 
the  title  Wills. 

3.  Sole.  —  The  word  sole  in  a  will  has  not  a 
fixed  technical  meaning,  throwing  on  the  person 
who  contests  the  meaning  the  necessity  of 
showing,  by  implication,  that  it  is  not  used  in 
tne  particular  instrument  in  its  strict  technical 
sense.    Massy  v.  Rowen,  L.  R.  4  H.  L.  288. 

"Sole"  and  "Only"  Used  Convertibly. —  See 
Huckabee  v.  Andrews,  34  Ala.  646. 

Sole  in  Sense  of  Separate.  —  In  re  Tarsey,  L. 
R.  1  Eq.  561,  and  see  the  title  Separate  Prop- 
erty of  Married  Women,  ante. 

Corporation  Sole.  (See  also  the  title  Corpora- 
tions (Private),  vol.  7,  p.  635.)  —  "A  corpora- 
tion soie  embraces  but  a  single  individual,  with 
corporate  powers."  Warner  v.  Beers,  23  Wend. 
(N.  Y.)  172;  Codd  v.  Rathbone,  19  N.  Y.  39. 

Sole  Heiress.  —  By  his  will  a  testator  consti- 
tuted a  certain  person  his  sole  heiress.  In 
construing  this  will  in  Siemer  v.  Siemer,  2 
Gill  &  J.  (Md.)  107,  it  was  held  that  the  con- 
stituting her  "  sole  heiress  "  was  in  effect  to 
give  to  her  everything  he  had,  and  in  relation 
to  the  personal  property  was  equivalent  to  a 
bequest  of  all  he  possessed.  The  court  said : 
"  It  is  an  expression  of  his  will  that  she  should 
have  the  whole  of  his  estate  in  the  event  speci- 
fied, in  any  capacity  in  which  she  could  take  it, 
either  as  devisee  or  legatee  ;  as  much  so  as  if 
he  had  said  '  my  will  is,  Gesche  Warneken 
shall  take  (or  have)  the  whole  of  my  estate,  in 
case  I  should  die  unmarried  in  a  foreign 
country.'  " 

Sole  Ownership  —  Insurance.  (See  also  the 
title  Fire  Insurance,  vol.  13,  p.  224.)  —  In 
American  Artistic  Gold  Stamping  Co.  v.  Glens 
Falls  Ins.  Co.,  (C.  PI.  Gen.  T.)  1  Misc.  (N.  Y.) 
114,  it  was  held,  where  the  assured  stated  that 
he  was  the  sole  and  unconditional  owner  of 
the  property  insured,  that  this  statement  had 
reference  only  to  the  quality  of  the  plaintiff's 
title,  and  not  to  liens  and  incumbrances  on  the 
property. 

In  Travis  v.  Continental  Ins.  Co.,  47  Mo. 
App.  482,  it  was  held  that  where  a  wife  had 
turned  over  part  of  her  separate  estate  to  her 
husband,  and  her  husband  in  good  faith  had 
entered  into  possession  of  the  property  and 
insured  it,  the  husband  was  the  sole,  absolute, 
unconditional  owner  of  such  property,  although 
the  transfer  to  him  by  his  wife  was  void. 

The  interest  of  a  vendee  of  realty  under  a 
land  contract  has  been  held  to  be  a  "  sole  and 
unconditional  ownership."  Matthews  v.  Capital 
F.  Ins.  Co.,  (Wis.  1902)  91  N.  W.  Rep.  67s. 

In  Wolfe  v.  Theresa  Village  Mut.  F.  Ins. 
Co.,  (Wis.  1902)  91  N.  W.  Rep.  1014,  it  was 
held  that  a  mortgagor  was  a  sole  and  uncon- 
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Definitions. 


SOLELY.  -  See  note  I. 

SOLEMN.  —  In  legal  nomenclature  "solemn"  usually  means  no  more  than 
formal,  regular;  as,  "probate  in  solemn  form,"  "to  solemnize  a  marriage," 
etc.2 

SOLEMN  FORM.  —  See  note  3. 

SOLEMNIZE.    (See  also  the  title  Marriage,  vol.  19,  p.  1 1 56.)  —  To  sol- 


ditional  owner.  See  also  Hubbard  v.  Hartford 
F.  Ins.  Co.,  33  Iowa  325,  11  Am.  Rep.  125. 

Sole  Trustee.  —  In  In  re  Hyatt,  21  Ch.  D.  846, 
it  was  held  that,  having  regard  to  the  interpre- 
tation clause  of  the  English  Trustee  Act  of 
1850,  the  expression  "sole  trustee"  in  the  act 
included  all  trustees  who  were  jointly  entitled. 
See  also  Matter  of  Hartnall.  5  De  G.  &  Sm. 
111,  and  see  generally  the  title  Trusts  and 
Trustees. 

Sole  Use.  —  In  Smith  v.  Wells,  7  Met.  (Mass.) 
243,  it  was  said  :  "  The  words  '  sole  use  '  in  a 
deed,  bill  of  sale,  or  even  a  will,  after  an  abso- 
lute gift  to  a  man  or  to  an  unmarried  woman, 
might  under  some  circumstances  be  regarded  as 
one  of  those  pleonastic  expressions,  so  common 
in  conveyancing,  which  do  not  affect  the  con- 
struction. But  when  the  gift  is  by  a  son  to  a 
mother  who  is  the  wife  of  a  man  not  his  father, 
the  words  '  to  her  sole  use  '  come  to  have  a 
clear  significance  of  his  intent  to  make  a  pro- 
vision for  her  personal  benefit." 

1.  Solely.— A  vehicle  sometimes  used  for  the 
purpose  of  advertising,  being  painted  and 
placarded  as  an  advertisement,  or  used  for 
carrying  about  a  band  in  order  to  make  public 
announcement,  was  held  not  to  be  used  solely 
in  the  course  of  trade  so  as  to  give  exemption 
from  toll,  within  an  exception  to  an  English 
statute  levying  tolls  upon  vehicles.  Speak  v. 
Powell.  L.  R.  9  Exch.  25. 

Solely  for  Purposes  of  Railroad.  —  A  deed  con- 
veying two  parcels  of  land  provided  that  they 
should  be  used  solely  for  the  purposes  of  a 
railroad.  In  construing  this  provision  the 
court  said :  "  The  words  '  only  '  and  solely 
are  words  of  restriction  or  exclusion.  As  used 
in  this  deed,  their  effect  clearly  is  to  prohibit 
the  grantee  from  using  the  lands  for  any  other 
than  the  specified  purposes."  Horner  v.  Chi- 
cago, etc.,  R.  Co.,  38  Wis.  175. 

Solely  and  No  Other.  —  In  Judy  v.  Sterrett, 
153  111.  102,  it  was  said:  "What  can  be  the 
difference,  in  effect,  between  the  expressions 
solely  and  '  no  other,'  as  used  in  the  instruc- 
tion we  are  considering?  —  since  a  promise  to 
marry  appellee  solely  on  consideration  that 
she  should  have  sexual  intercourse  with  appel- 
lant was  a  promise  to  marry  her  upon  such  a 
consideration,  where  '  there  was  no  other  con- 
sideration for  such  promise.'  " 

"Solely  to  Sell." — A  written  contract  be- 
tween the  owner  of  land  and  real-estate  brokers 
authorized  the  broker^  "  solely  to  sell  "  the 
land  upon  a  certain  commission.  In  construing 
this  provision  in  Smith  v.  Schiele,  93  Cal.  149, 
the  court  said  :  "  It  is  contended  by  appellant 
that  the  contract  of  employment  was  '  soleli) 
to  sell,'  and  that  the  payment  of  the  brokers' 
commissions  was  contingent  upon  the  consum- 
mation of  sale.  Such  is  not  our  construction  of 
the  contract.  The  words  '  solely  to  sell,'  as 
therein  used,  were  simply  intended  to  confer 
Upon  the  brokers  the  exclusive  right  to  sell  the 


property ;  that  is,  constituting  them  the  sole 
agents  for  that  purpose." 

2.  Solemn.  — Justices'  Opinion,  95  Me.  564, 
citing  Cent.  Diet.;  Burr.  L. 'Diet. ;  And.  L.  Diet. 

Solemn  Contract.  (See  generally  the  title 
Contracts,  vol.  7,  p.  88.) — In  Packwood  v. 
Dorsey,  6  Rob.  (La.)  330,  it  was  said  :  "  What- 
ever may  be  our  respect  for  that  eminent  jurist 
[Toullier]  we  cannot  adopt  his  opinion.  He 
seems  to  have  lost  sight  of  the  well-known  dis- 
tinction between  solemn  and  ordinary  con- 
tracts. As  the  latter  depend,  for  their  validity, 
on  the  ascertained  will  of  the  parties,  the  for- 
malities prescribed  in  relation  to  them  are  only 
probationis  causa,  and  can  be  supplied  by  con- 
firmation or  ratification ;  while  in  the  former, 
the  formalities  required  are  solemnitatis  causa, 
and  cannot  be  supplied  by  ratification,  express 
or  implied.  They  are  essential  to  the  validity 
and  legal  existence  of  those  contracts  which, 
by  reason  of  their  importance  or  for  any  other 
cause,  have  been  made  to  depend  on  a  strict 
observance  of  such  formalities.  Of  this  class 
of  contracts  are  donations  inter  vivos;  being 
irrevocable,  and  tending  to  impoverish  the  fam- 
ily of  the  donor,  they  are  not  viewed  by  the 
law  with  a  favorable  eye,  and  have  been  sub- 
jected to  certain  forms  and  solemnities  which 
cannot  be  dispensed  with  under  pain  of  nullity." 

Solemn  War.  (See  also  the  title  War.)  — 
In  People  v.  McLeod,  1  Hill  (N.  Y.)  409,  it 
was  said  :  "A  war  is  none  the  less  public  or 
national  because  it  is  unsolemn.  All  national 
wars  are  of  two  kinds,  and  two  only :  war  by 
public  declaration,  or  war  denounced  without 
such  declaration.  The  first  is  called  solemn 
or  perfect  war,  because  it  is  general,  extending 
to  all  the  inhabitants  of  both  nations.  In  its 
legal  consequences  it  sanctions  indiscriminate 
hostility  on  both  sides,  whether  by  way  of  in- 
vasion or  defense.  The  second  is  called  un- 
solemn or  imperfect  war,  simply  because  it  is 
not  made  upon  general,  but  special,  declara- 
tion." 

3.  Solemn  Form.  (See  also  the  title  Pro- 
bate and  Contest  of  Wills,  16  Encyc.  of  Pl. 
and  Pr.  991.) — In  Matter  of  Straub,  49  N.  J. 
Eq.  264,  it  was  said  :  "  There  are  two  methods 
of  obtaining  probate  known  to  the  practice  of 
the  English  ecclesiastical  courts  —  one  in  com- 
mon form,  and  the  other  in  soletnn  form  or 
per  testes.  The  proof  is  said  to  be  in  '  common 
form  '  when  the  executor  presents  the  will  for 
probate  in  absence  of  the  parties  in  interest 
(to  be  affected  by  the  probate)  and.  without 
citing  them,  proceeds  ex  parte  with  his  proof ; 
and  it  is  said  to  be  in  '  solemn  form  '  when 
those  in  interest  are  cited  to  be  present  at  the 
probation  or  approbation  of  the  will.  When  a 
will  is  proved  in  common  form,  the  court  at 
any  time  within  thirty  years  after  probate  may 
require  the  executor,  of  its  own  motion  or  at 
the  instance  of  the  next  of  kin  or  other  person 
interested,  to  prove  the  will  in  solemn  form." 
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emnize  a  marriage  means  nothing  more  than  to  be  present  at  a  marriage  con- 
tract, in  order  that  it  may  have  due  publication  before  a  third  person  or 
persons,  for  the  sake  of  notoriety  and  the  certainty  of  its  being  made.1 

SOLEMNLY.  —  See  note  2. 

SOLEMN  OATH.  —  See  note  3. 

SOLICIT  —  SOLICITING.  —  See  note  4. 


1.  Solemnize. —  Pearson  v.  Howey,  11  N.  J. 
L.  19.  .  . 

"A  marriage  is  solemnized  when,  in  the 
presence  of  a  judicial  officer,  priest,  or  minister, 
the  parties  declare  that  they  take  each  other  as 
husband  and  wife ;  *  *  *  and  the  officer  or 
minister  who  witnesses  this  ceremony  is  said  to 
solemnize  the  marriage."  Sharon  v.  Sharon, 
75  Cal-  12. 

Common-law  Marriage. —  In  Bowman  v.  Bow- 
man, 24  111.  App.  170,  it  was  contended  that  a 
common-law  marriage  was  not  such  a  marriage 
as  the  legislature  had  authorized  the  courts  to 
dissolve  by  divorce,  such  a  marriage  not  being 
one  "  contracted  and  solemnised  "  within  the 
meaning  of  the  statute  on  divorce.  It  was  held 
that  "the  word  solemnized,  as  used  in  our 
statute,  is  not  to  be  construed  as  meaning  only 
a  ceremonial  solemnization,  whether  religious 
or  official,  but  that  for  the  purpose  of  divorce 
a  marriage  may  be  self-solemnised  by  the 
parties  to  it,  and  a  contract  between  them 
which  constitutes  them  man  and  wife  is  a  mar- 
riage '  contracted  and  solemnized '  within 
the  meaning  of  our  statute  authorizing  di- 
vorce." 

2.  Solemnly.  —  Where  a  thing  — -  e.  g.,  an 
oath  —  has  to  be  done  solemnly,  that  "does 


not  merely  mean  religiously,  but  it  means  with 
all  the  solemnities  that  are  necessary."  Atty.- 
Gen.  v.  Bradlaugh,  14  Q.  B.  D.  685. 

3.  Solemn  Oath.  ( See  also  the  title  Oaths 
and  Affirmations,  vol.  21,  p.  743.)  — In  Jack- 
son v.  State,  1  Ind.  185,  it  was  said:  "How- 
ever it  may  have  been  in  somewhat  olden  time, 
in  Europe,  we  think  that  now,  at  least,  in  our 
state,  '  corporal  oath  '  and  '  solemn  oath  '  are 
used  synonymously,  and  that  an  oath  taken 
with  the  uplifted  hand  may  be  properly  de- 
scribed by  either  term." 

4.  Soliciting  Business.  —  Where  the  goods 
and  products  of  a  foreign  corporation  were 
shipped  to  a  commission  merchant  within  the 
state  and  sold  by  such  commission  merchant, 
it  was  held  that  the  company  was  not  trans- 
acting or  soliciting  business  in  the  state. 
Lasater  v.  Purcell  Mill,  etc.,  Co.,  22  Tex.  Civ. 
App.  33- 

Power  to  Solicit.  —  Power  to  solicit  and  take 
contracts  has  been  held  not  to  carry  with  it 
the  power  to  collect.  Greenhood  v.  Keator,  9 
111.  App.  183.  See  also  the  title  Commercial 
Travelers  and  Drummers,  vol.  6,  p.  225. 

Soliciting  to  Commit  Crime.  —  See  the  titles 
Criminal  Law,  vol.  8,  p.  293;  Solicitation  to 
Commit  Crime,  post. 
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I.  Definition,  1152. 
II.  Whether  Indictable,  1152. 

1.  In  General,  1 152. 

2.  Where  the  Act  Solicited  Is  a  Felony,  1152. 

1.  Definition.  —  The  term  "solicitation  of  chastity,"  as  it  is  generally- 
used  in  criminal  law,  means  the  asking  or  urging  of  another  to  commit  an  act 
of  unlawful  sexual  intercourse. 

II.  Whether  Indictable  —  1.  In  General.  —  Neither  at  common  law  nor 
under  statutes  making  fornication  and  adultery  misdemeanors  is  a  bare  solici- 
tation of  chastity  indictable.1  F>om  a  purely  ethical  standpoint  such  solici- 
tation may  constitute  an  attempt  to  commit  the  offense,  yet  the  law  does  not 
so  regard  it,  and  it  is  not  indictable  as  an  attempt.2  It  is  not  practicable  in 
this  case  that  the  legal  rule  should  strictly  follow  the  ethical  principle,  for  if 
it  did  it  would  open  the  door  to  great  abuses  and  oppressions.3 

2.  Where  the  Act  Solicited  Is  a  Felony.  —  Even  where  the  act  solicited  is  a 
felony,  the  better  opinion  seems  to  be  that  the  bare  solicitation  is  not  indict- 
able. Thus,  it  has  been  held  in  jurisdictions  where  adultery  is  a  felony  that 
a  mere  solicitation  to  commit  adultery  is  not  indictable.4  So  it  has  been  held 
that  a  bare  solicitation  to  commit  incest  does  not  constitute  an  attempt  to 
commit  the  crime  within  the  meaning  of  an  Illinois  statute,5  and  is  not  indict- 
able.0 But  in  Connecticut,  where  adultery  is  a  felony,  it  has  been  held  that  a 
solicitation  to  commit  adultery  is  indictable.7  And  in  England  it  has  been 
held  to  be  an  indictable  misdemeanor  to  write  and  send  to  another  a  letter 
with  intent  to  incite  him  to  commit  sodomy.8 

Solicitation  Not  an  Attempt  to  Rape.  —  The  bare  solicitation  of  a  woman  to  allow 

sexual  intercourse,  however  earnest  it  may  be,  does  not  constitute  an  attempt 
to  rape.9 

1.  Bare  Solicitation  of  Chastity  Not  Indictable. —  a  crime,  see  the  title  Attempts  to  Commit 
Lockey  v.  Dangerfield,  2  Stra.  1100;  Reg.  v.  Crime,  vol.  3,  p.  250. 

Pierson,  1  Salk.  382  ;  Smith  v.  Com.,  54  Pa.  St.  3.  See  the  opinion  of  Woodward,  C.  J.,  in 

209,  93  Am.  Dec.  686.  Smith  v.  Com.,  54  Pa.  St.  209,  93  Am.  Dec.  686. 

Cognizable  in  Ecclesiastical  Courts.  —  In  Eng-  4.  Where  Act  Solicited  Is  a  Felony.  —  State  v. 

land  solicitation  of  chastity  was  cognizable  in  Butler,  8  Wash.  194,  40  Am.  St.  Rep.  500 ;  State 

the  ecclesiastical  courts.    Gallisard  v.  Rigaud,  v.  Goodrich,  84  Wis.  359. 

2  Ld.  Raym.  809,  7  Mod.  78;  Lockey  v.  Danger-  5.  R.  L.  1874,  p.  393,  §  273. 

field,  2  Stra.  1100.  6.  Cox  v.  People,  82  111.  191. 

2.  Smith  v.  Com.,  54  Pa.  St.  209,  93  Am.  Dec.  7.  State  v.  Avery,  7  Conn.  266,  18  Am.  Dec. 
686;  State  v.  Butler,  8  Wash.  194,  40  Am.  St.  105. 

Rep.  900.    See  also  Shannon  v.  Com.,  14  Pa.  St.  8.  Reg.  v.  Ransford,  13  Cox  C.  C.  9. 

226.  9.  See  the  title  Attempts  to  Commit  Crime, 

As  to  what  constitutes  an  attempt  to  commit  vol.  3,  p.  259,  note. 
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I.  Definition,  1153. 
II.  General  Doctrine,  1153. 
III.  To  What  Crimes  Applicable,  1153. 


CROSS-REFERENCES. 

See  the  titles  ACCESSORY,  vol.  1,  p.  257;  ACCOMPLICES,  vol.  1,  p.  389; 
AIDER  AND  ABETTOR,  vol.  2,  p.  29;  ARSON,  vol.  2,  p.  937; 
ATTEMPTS  TO  COMMIT  CRIME,  vol.  3,  p.  250;  BRIBERY,  vol.  4, 
p.  907;  CONSPIRACY,  vol.  6,  p.  830;  CRIMINAL  LAW,  vol.  8,  p.  293; 
SODOMY,  ante;  SOLICITATION  OF  CHASTITY,  ante. 

I.  Definition.  —  To  "  solicit  "  means  to  importune,  to  entreat,  to  implore, 
to  ask,  to  attempt,  to  try  to  obtain.1 

II.  General  Doctrine.  —  It  is  an  indictable  offense  at  common  law  for  one 
to  counsel  and  solicit  another  to  commit  a  felony  or  other  aggravated  offense, 
although  the  solicitation  is  of  no  effect  and  the  crime  counseled  is  not  in  fact 
committed.3 

III.  To  What  Crimes  Applicable. — "It  is  difficult  to  draw  any  precise 
line  of  distinction  between  the  cases  in  which  the  law  holds  it  a  misdemeanor 
to  counsel,  entice,  or  induce  another  to  commit  a  crime  and  where  it  does  not. 
In  general,  it  has  been  considered  as  applying  to  cases  of  felony,  though  it 


1.  Solicit  —  Definition.  —  Reg.  v.  Most,  7  Q. 
B.  D.  244,  44  L.  T.  N.  S.  823,  in  which  case 
there  was  a  conviction  under  a  statute  making 
it  criminal  to  "  solicit,  encourage,  or  persuade," 
etc.,  any  person  to  murder  any  other  person. 
The  solicitation  was  by  newspaper  publication. 

2.  To  Solicit  Commission  of  Offense  Is  Itself 
Offense  —  England.  —  Rex  v.  Philipps,  6  East 
464  ;  Rex  v.  Butler,  6  C.  &  P.  368,  25  E.  C.  L. 
441  ;  Reg.  v.  Gregory,  L.  R.  1  C.  C.  77;  Rex  v. 
Johnson,  2  Show.  1  ;  Rex  v.  Plympton,  2  Ld. 
Raym.  1377;  Rex  v.  Vaughan,  4  Burr.  2494; 
Reg.  v.  Quail,  4  F.  &  F.  1076;  Reg.  v.  Turvy, 
Holt  K.  B.  364. 

United  States.  —  U.  S.  v.  Lyles,  4  Cranch 
(C.  C.)  469. 

Connecticut.  —  State  v.  Knapp,  6  Conn.  415, 
16  Am.  Dec.  68. 

Georgia. — -  Hately  v.  State,  15  Ga.  346;  Grif- 
fin v.  State,  26  Ga.  493. 

Illinois.  —  Walsh  v.  People,  65  111.  61;  Cox 
v.  People,  82  111.  191  ;  Thompson  v.  People,  96 
111.  158. 

Maryland.  —  Lamb  v.  State,  67  Md.  524. 

Massachusetts.  —  Com.  v.  Harrington,  3  Pick. 
(Mass.)  29;  Com.  v.  Willard,  22  Pick.  (Mass.) 
476;  Com.  v.  Peaslee,  177  Mass.  267. 

Missouri.  —  State  v.  Hayes,  78  Mo.  316. 

New  York.  —  People  v.  Bush,  4  Hill  (N.  Y.) 
135- 

Ohio.  —  State  v.  Davis,  Tappan  (Ohio)  171. 

Pennsylvania. —  Pennsylvania  v.  McGill,  Add. 
(Pa.)  21  ;  Stabler  v.  Com.,  95  Pa.  St.  318,  40 
Am.  Rep.  653;  Com.  v.  Randolph,  146  Pa.  St. 
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83,  28  Am.  St.  Rep.  782  ;  Com.  v.  Hutchinson, 
19  Pa.  Co.  Ct.  360,  affirmed  6  Pa.  Super.  Ct.  405. 

Tennessee.  —  Collins  v.  State,  3  Heisk. 
(Tenn.)  14. 

Vermont.  —  State  vl  Keyes,  8  Vt.  57,  30  Am. 
Dec.  450. 

See  also  the  title  Criminal  Law,  vol.  8,  p. 
293. 

Although  the  doctrine  of  the  text  is  supported 
by  the  weight  of  authority,  there  are  cases  hold- 
ing that  solicitation  merely  is  not  always  a 
crime.  Thus,  in  State  v.  Bailer,  26  W.  Va.  98, 
S3  Am.  Rep.  66,  it  was  said:  "  Except  in  those 
few  cases  in  which  the  common  law  made 
solicitation  to  do  certain  acts  a  substantive 
crime,  it  seems  to  me  that  solicitation  to  com- 
mit a  crime  is  generally  not  a  substantive 
crime,  and  never  can  be  properly  an  attempt  to 
commit  a  crime."  See  also  Reg.  v.  Daniel,  1 
Salk.  380,  6  Mod.  100;  Reg.  v.  Callingwood,  2 
Ld.  Raym.  11 16;  Lamb  v.  State,  67  Md.  524; 
Smith  v.  Com.,  54  Pa.  St.  209,  93  Am.  Dec. 
686.    And  see  infra,  this  title,  passim. 

Intent. —  In  State  v.  Hayes,  78  Mo.  316,  it 
was  said  :  "  It  is  the  recognized  law  of  this 
country  that  the  solicitation  of  another  to  com- 
mit a  crime  is  an  act  toward  the  commission. 
1  Bishop  Crim.  Law,  §  767.  The  evil  intent 
which  imparts  to  the  act  its  criminality  must 
exist  in  the  mind  of  the  procurer.  And  how 
the  fact  that  the  party  solicited  does  not  ac- 
quiesce or  share  in  the  wicked  intent  exonerates 
the  solicitor  baffles  reason."  See  also  Com.  v. 
Jacobs,  9  Allen  (Mass.)  274. 
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has  been  held  that  it  does  not  depend  upon  the  mere  legal  and  technical  dis- 
tinction between  felony  and  misdemeanor.  One  consideration,  however,  is 
manifest  in  all  the  cases,  and  that  is  that  the  offense  proposed  to  be  committed 
by  the  counsel,  advice,  or  enticement  of  another  is  of  a  high  and  aggravated 
character,  tending  to  breaches  of  the  peace  orothergreat  disorder  and  violence, 
being  what  are  usually  considered  mala  in  se,  or  criminal  in  themselves,  in 
contradistinction  to  mala  prohibita,  or  acts  otherwise  indifferent  than  as  they 
are  restrained  by  positive  law."  1 

1.  To  What  Crimes  Applicable. — Com.  v.  Wil- 
lard,  22  Pick.  (Mass.)  476,  per  Shaw,  C.  J. 

Felony.  —  There  is  no  doubt  that  solicitation 
to  commit  a  felony  is  a  crimed  Rex  v.  Higgins, 
2  East  s  ;  Rex  v.  Hickman,  i  Moody  34 ;  Reg. 
v.  Quail,  4  F.  &  F.  1076;  State  v.  Avery,  7 
Conn.  266,  18  Am.  Dec.  105  ;  Com.  v.  Flagg,  135 
Mass.  545  ;  People  v.  Bush,  4  Hill  (N.  Y.)  133; 
Com.  v.  Hutchinson,  6  Pa.  Super.  Ct.  407 ;  Com. 
v.  McGregor,  6  Pa.  Dist.  343  ;  Pennsylvania  v. , 
M'Gill,  Add.  (Pa.)  21  ;  State  v.  Bowers,  (S. 
Car.  1892)  15  L.  R.  A.  199. 

Misdemeanor.  —  And  there  seems  to  be  no  dis- 
tinction between  a  felony  and  a  misdemeanor. 
Reg.  v.  Ransford,  13  Cox  C.  C.  9  ;  Com.  v.  Ran- 
dolph, 146  Pa.  St.  84,  28  Am.  St.  Rep.  782. 

"  The  true  rule  would  seem  to  be  that  solicita- 
tion to  commit  a  grave  crime,  be  it  a  felony  or 
a  misdemeanor,  which  seriously  affects  the  pub- 
lic peace  or  economy  is  indictable."  Com.  v. 
Hutchinson,  19  Pa.  Co.  Ct.  360,  affirmed  6  Pa. 
Super.  Ct.  405. 

In  Com.  v.  McGregor,  6  Pa.  Dist.  343,  it  was 
said  :  "  That  solicitation  to  commit  a  felony  is 
indictable  as  a  misdemeanor  would  seem  to  be 
settled  in  this  state.  Stabler  v.  Com.,  95  Pa. 
St.  318,  40  Am.  Rep.  653;  Com.  v.  Randolph, 
146  Pa.  St.  83,  28  Am.  St.  Rep.  782.  But  are 
these  decisions  based  on  the  narrow  ground  that 
the  crime  solicited  to  be  committed  was  a 
felony  ?  We  think  not.  The  distinction  be- 
tween felonies  and  misdemeanors  is  more  super- 
ficial than  real.  There  are  many  misdemeanors 
which  affect  the  public  more  injuriously  than 
some  felonies,  and  which  justly  merit  and  have 
attached  to  them  a  greater  punishment.  It 
would  be  a  legal  absurdity  to  hold  that  the 
solicitation  to  commit  a  misdemeanor  of  a  high 
and  aggravated  character  is  no  offense,  while 
the  solicitation  to  commit  the  most  trifling 
theft  would  be." 

But  it  has  been  said  on  the  contrary  that  a 
mere  solicitation  to  commit  a  misdemeanor  is 
not  itself  a  misdemeanor.  Lamb  v.  State,  67 
Md.  524  ;  Smith  v.  Com.,  54  Pa.  St.  209,  93  Am. 
Dec.  686. 

Breach  of  Peace  —  Interference  with  Public  Jus- 
tice,—  Cox  v.  People,  82  111.  191. 

Whether  Solicitation  Itself  Is  Felony  or  Misde- 
meanor.—In  Reg.  v.  Gregory,  L.  R.  1  C.  C.  77, 
it  was  held  that  the  offense  of  soliciting  a  man 
to  commit  a  felony  was,  where  no  such  felony 
was  actually  committed,  a  misdemeanor  and 
not  a  felony  under  the  statute  24  &  25  Vict., 
c.  94,  §  2,  which  was  held  to  apply  only  to  cases 
where  a  felony  was  committed. 

Abortion.  — See  the  title  Abortion,  vol.  1,  p. 
191,  and  see  Lamb  v.  State,  67  Md.  524,  wherein 
it  was  held  that  soliciting  a  pregnant  woman 
to  take  certain  drugs  for  the  purpose  of  caus- 
ing an  abortion  was  not  an  indictable  offense. 

Arson.  —  To  solicit  the  commission  of  arson 


is  a  crime.  See  Com.  v.  Flagg,  135  Mass.  545; 
Com.  v.  Peaslee,  177  Mass.  267;  Com.  v.  Hutch- 
inson, 19  Pa.  Co.  Ct.  360,  affirmed  6  Pa.  Super. 
Ct.  405;  State  v.  Bowers,  (S.  Car.  1892)  15  L. 
R.  A.  199.  See  also  the  title  Arson,  vol.  2, 
P-  937- 

Same  —  Evidence.  —  Evidence  that  the  person 
solicited  other  parties  to  burn  some  buildings 
has  been  held  admissible.  Com.  v.  Hutchinson, 
19  Pa.  Co.  Ct.  360,  affirmed  6  Pa.  Super.  Ct. 
405- 

Same  —  Insurance.  —  Soliciting  another  to 
burn  a  building  for  the  purpose  of  securing  the 
insurance  placed  thereon  is  a  misdemeanor. 
Com.  v.  McGregor,  6  Pa.  Dist.  343. 

Assault  and  Battery.  —  In  U.  S.  v.  Lyles,  4 
Cranch  (C.  C.)  469,  it  was  held  to  be  a  misde- 
meanor at  common  law  to  solicit  another  to 
commit  an  assault  and  battery.  See  also  State 
v.  Lymburn,  1  Brev.  (S.  Car.)  397,  2  Am.  Dec. 
669. 

Soliciting  Bribe  —  Influencing  Others.  —  State 

v.  Durnam,  73  Minn.  150. 
So  a  Solicitation  to  Accept  a  Bribe  is  a  crime. 

U.  S.  v.  Worrall,  2  Dall.  (Pa.)  384;  Walsh  v. 
People,  65  111.  60  ;  State  v.  Ellis,  33  N.  J.  L. 
102,  97  Am.  Dec.  707. 

But  in  Hutchinson  z\  State,  36  Tex.  293,  an 
offer  to  accept  a  bribe  was  held  not  to  be  pun- 
ishable as  a  crime  under  the  laws  of  Texas. 

Soliciting  Bribe  Distinguished  from  Offering 
Bribe.  —  State  v.  Durnam,  73  Minn.  150. 

Obstructing  Justice.  —  Soliciting  a  witness 
against  the  defendant  not  to  attend  a  criminal 
trial  has  been  held  to  be  itself  indictable.  State 
v.  Keyes,  8  Vt.  57,  30  Am.  Dec.  450 ;  State  v. 
Carpenter,  20  Vt.  9.  Compare  State  v.  Bailer, 
26  W.  Va.  90,  53  Am.  Rep.  66. 

See  also  the  title  Suppression  of  Evidence. 
Duelling.  — See  the  title  Duelling,  vol.  10, 
pp.  312-314. 

Enlistment.  (See  also  the  title  Inter- 
national Law,  vol.  16,  p.  1162.)  —  Com.  v. 
Jacobs,  9  Allen  (Mass.)  274. 

Incest.  —  That  solicitation  to  commit  incest 
is  a  crime,  see  People  v.  Gleason,  99  Cal.  359, 
37  Am.  St.  Rep.  56.  See  also  People  v.  Mur- 
ray, 14  Cal.  160,  and  see  the  title  Incest,  vol. 
16,  p.  141. 

Intoxicating  Liquors.  —  It  has  been  held  that 
the  purchaser  of  intoxicating  liquors  in  viola- 
tion of  law  is  not  guilty  of  an  offense.  Com. 
v.  Willard,  22  Pick.  (Mass.)  476.  See  gen- 
erally the  title  Intoxicating  Liquors,  vol.  17, 
p.  189. 

Embezzlement  and  Larceny.  —  In  Reg.  v.  Col- 
lingwood,  6  Mod.  288,  it  was  held  that  to  per- 
suade an  apprentice  to  embezzle  his  master's 
goods  was  an  indictable  offense,  but  the  in- 
dictment must  positively  aver  that  the  goods 
were  taken  away. 

So  soliciting  and  enticing  a  servant  to  steal 
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SOLICITOR.  (See  also  the  title  Attorney  and  Client,  vol.  3,  p.  282.)  — 
A  solicitor  is  a  person  authorized  to  appear  and  act  for  parties  to  suits  in 
chancery  ;  the  professional  designation  of  persons  admitted  to  practice  in  courts 
of  chancery  or  equity,  corresponding  to  attorney  at  common  law.1 

SOLICITOR-GENERAL.  (See  also  the  title  Attorney-General,  vol.  3, 
p.  475.) — The  solicitor-general  in  England  is  the  second  law  officer  of  the 
crown  —  i.  e.,  next  in  rank  to  the  attorney-general.  In  the  federal  government, 
as  in  England,  the  solicitor-general  is  the  second  law  officer.  In  some  of  the 
states,  however,  the  solicitor-general  is  the  chief  law  officer  of  the  government, 
corresponding  to  the  attorney-general  in  other  states. 

SOLID.  —  See  note  2. 

SOLITARY.  —  See  note  3. 


his  master's  goods  has  been  held  to  be  an  in- 
dictable offense.  Rex  v.  Higgins,  2  East  5  ; 
Reg.  v.  Quail,  4  F.  &  F.  1076. 

Poison  —  Murder.  —  In  Com.  v.  Randolph, 
146  Pa.  St.  83,  28  Am.  St.  Rep.  782,  it  was 
said:  "Stabler  v.  Com.,  95  Pa.  St.  318,  40 
Am.  Rep.  653,  decided  that  the  mere  delivery 
of  poison  to  a  person,  and  soliciting  him  to 
place  it  in  the  spring  of  a  certain  party,  is  not 
'  an  attempt  to  administer  poison  '  within  the 
meaning  of  the  eighty-second  section  of  the 
Act  of  March  31,  i860,  P.  L.  403.  In  that 
case,  however,  the  sixth  count  of  the  indict- 
ment charged  that  the  defendant  did  '  falsely 
and  wickedly  solicit  and  invite  one  John  Neyer, 
a  servant  of  the  said  Richard  F.  Waring,  to 
administer  a  certain  poison  and  noxious  and 
dangerous  substance,  commonly  called  Paris 
green,  to  the  said  Richard  F.  Waring,  and 
divers  other  persons  whose  names  are  to  the 
said  inquest  unknown,  of  the  family  of  the 
said  Richard  F.  Waring,'  etc.  The  defendant 
was  convicted  upon  this  count,  and  whils  the 
judgment  was  reversed  upon  the  first  count, 
charging  '  an  attempt  to  administer  poison,'  we 
sustained  the  conviction  upon  the  sixth  count, 
Mercur,  J.,  saying  :  "  The  conduct  of  the  plain- 
tiff in  error,  as  testified  to  by  the  witness,  un- 
doubtedly shows  an  offense  for  which  an 
indictment  will  lie  without  any  further  act 
having  been  committed.  He  was  rightly  con- 
victed, therefore,  on  the  sixth  count.'  " 

And  that  soliciting  another  to  poison  a  third 
person  is  a  crime,  see  Collins  v.  State,  3  Heisk. 
(Tenn.)  14.  See  also  Reg.  v.  Michael,  2 
Moody,  120;  Hicks  v.  Com.,  86  Va.  223,  19 
Am.  St.  Rep.  891. 

Perjury.  —  Solicitation  to  commit  perjury  is 
a  crime.  Rex  v.  Johnson,  2  Show.  1  ;  Reg.  v. 
Turvy,  Holt  K.  B.  364.  See  also  the  title 
Perjury,  vol.  22,  p.  697. 

Request  to  Post  Up  Threatening'  Notice  Held  to 
Be  Offense.  —  Reg.  v.  Darcy,  1  Crawf.  &  D.  33. 

1.  Solicitor. —  Burr.  L.  Diet. 

Commercial  Agent  Held  to  Be  Solicitor  —  License 
Tax.  —  Ex  p.  Siebenhauer,  14  Nev.  365. 

Contracts. —  In  Roberts  v.  Button,  14  Vt.  203, 
it  was  said :  "  The  defendants  contracted  ex- 
pressly '  as  solicitors  '  of  the  assignees  of  a 
bankrupt.  Now,  as  such  solicitors,  they  had 
no  authority  to  contract  on  behalf  of  the  as- 
signees. It  did  not  appear  that  they  had  any 
authority  to  contract  on  the  part  of  the  as- 
signees, or  that  they  professed  to  have  any 
such  authority,  or  that  credit  was  given  to  them 


and  not  to  the  defendants.  The  term  solicit- 
ors, ex  vi  termini,  has  no  natural  fitness  to 
show  an  undertaking  on  the  part  of  another 
(unless  it  be  a  matter  of  pleading  in  a  court  of 
chancery),  any  more  than  brother,  or  friend, 
or  adviser,  or  confessor,  or  almost  any  other 
relative  term  applicable  to  persons." 

2.  Solid  Matter.  —  See  Hobe  v.  Swift,  58  Minn. 
84,  set  out  under  Folio,  vol.  13,  p.  728. 

Same  —  Eng-lish  Pollution  Act  of  1876, —  See 
Joint  Committee  v.  Halliwell,  (1899)  1  Q.  B. 
27,  (1899)  2  Q-  B.  385. 

Solid  Rock. —  In  Fruin  v.  Crystal  R.  Co.,  89 
Mo.  397,  it  was  said :  "  No  evidence  was 
offered  by  plaintiffs  to  show  that  the  term 
1  solid  rock  '  was  used  in  the  contract  in  any 
other  way  than  its  plain,  ordinary,  and  popular 
sense.  The  word  solid  is  defined  by  Webster 
as  follows :  '  Having  the  constituent  parts  so 
firmly  adhering  as  to  resist  the  impression  or 
penetration  of  other  bodies  :  hard  ;  firm  ;  com- 
pact ;  opposed  to  fluid  and  liquid,  or  to  plastic, 
like  clay,  or  to  incompact,  like  sand.'  " 

Same  —  Artesian  Wells.  —  In  Gregory  v.  U. 
S.,  33  Ct.  CI.  434,  it  was  held  that  the  term 
"  solid  rock  "  had  a  technical  meaning  in  the 
trade  of  boring  artesian  wells,  and  meant  rock 
that  will  not  cave  when  drilled  or  yield  or  move 
under  the  drill. 

Solid  Stopper. —  In  De  La  Vergne  Bottle,  etc., 
Co.  v.  Valentine  Blatz  Brewing  Co.,  (C.  C.  A.) 
66  Fed.  Rep.  775,  it  was  said  :  "  It  is  said  that 
the  stopper  of  Stocker's  patent  is  not  a  solid 
or  one-part  stopper,  such  as  is  required  by  the 
claim  of  the  patent  in  suit.  Whatever  signifi- 
cance there  is  in  that  objection  is  answered  by 
what  has  just  been  said.  It  required  no  in- 
vention to  revert  to  old  and  simple  forms.  We 
do  not  perceive,  however,  that  the  word  solid 
in  the  claim  of  appellant's  patent  requires  that 
the  cork  shall  be  of  '  one  part  '  or  one  mate- 
rial, '  homogeneous  throughout.'  That  is  not 
among  the  definitions  of  the  word." 

3.  Solitary  Confinement.  —  A  Colorado  statute 
provided  that  a  person  condemned  to  death 
should  be  placed  in  the  penitentiary  and  kept  in 
"  solitary  confinement  "  until  the  execution  of 
his  sentence ;  the  former  acts  repealed  by  it 
made  no  provision  for  the  Solitary  confinement 
of  the  convict.  It  was  held  thai  the  later  act 
imposed  a  greater  punishment  than  the  acts  re- 
pealed, and  was  ex  post  facto  as  to  crimes  com- 
mitted before  it  went  into  effect.  Medley,  Peti- 
tioner, 134  U.  S.  160.  And  see  the  case  for  a 
history  of  solitary  confinement  and  a  discus- 
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SOLVENCY  —  SOLVENT.  (See  also  the  title  Insolvency  and  Bank- 
ruptcy, vol.  16,  p.  630.)  —  Solvency  is  ability  to  pay;  present  ability  to  pay; 
ability  to  pay  all  that  one  owes ;  ability  to  pay  one's  debts  out  of  one's  own 
present  means.1  Sometimes  it  means  an  ability  to  pay  one's  debts  in  the 
ordinary  course  of  business.2 

Enforcement  of  Payment.  —  It  has  been  held  that  solvency  means  something 
more  than  an  ability  to  pay  at  the  option  of  the  debtor;  it  means  that  the 
debtor  is  in  such  a  condition  that  the  demand  may  be  collected  out  of  his 
property  by  due  course  of  law.3 

SOME.  (See  also  SUCH.)  —  The  definition  of  "  some  "  is  a  certain  indefinite 
or  undeterminate  quantity  or  part  of ;  more  or  less;  often  so  used  as  to  denote 
a  small  quantity  or  deficiency.4 


sion  of  the  meaning  of  the  term.  See  also  the 
titles  Ex  Post  Facto  Laws,  vol.  12,  p.  525  ;  Sen- 
tence and  Punishment,  ante. 

1.  Solvency. —  Burr.  L.  Diet. ;  Herrick  v.  Borst, 
4  Hill  (N.  Y.)  652 ;  Camp  v.  Thompson,  25 
Minn.  181. 

Ability  to  Pay  at  All  Times.  —  "  It  is  true  that 
'  insolvency  '  and  '  inability  to  pay  '  are  synony- 
mous ;  but  solvency  does  not  mean  ability  to 
pay  at  all  times,  under  all  circumstances,  and 
everywhere,  on  demand,  nor  does  it  require  that 
a  person  should  have  in  his  possession  the 
amount  of  money  necessary  to  pay  all  claims 
against  him."  Walkenshaw  v.  Perzel,  4  Robt. 
(N.  Y.)  433. 

Solvent.  —  Solvent  means  able  to  pay.  Sil- 
ver Valley  Min.  Co.  v.  North  Carolina  Smelting 
Co.,  1 19  N.  Car.  417. 

Credit.  —  In  Baily  v.  Hornthal,  154  N.  Y.  659, 
61  Am.  St.  Rep.  650,  it  was  held  that  "  a  con- 
cern is  not  solvent  unless  it  has  property 
enough  to  pay  its  debts,"  and  that  credit  is  not 
sufficient. 

"  Ability  to  raise  money  upon  credit  for  the 
payment  of  debts  and  solvency  *  *  *  are 
very  different  things."  Huffman  v.  Hulbert,  13 
Wend.  (N.  Y.)  378. 

Solvent  and  Responsible.  —  See  Responsible  — 
Responsibility,  vol.  24,  p.  838. 

2.  Ability  to  Pay  in  Ordinary  Course  of  Business. 
—  Bayly  v.  Schofield,  1  M.  &  S.  338  ;  Shone  v. 
Lucas,  3  Dowl.  &  R.  218,  16  E.  C.  L.  166;  State 
v.  Caldwell,  79  Iowa  432 ;  Daniels  v.  Palmer, 
35  Minn.  347;  Ring  v.  Chas.  Vogel  Paint,  etc., 
Co.,  44  Mo.  App.  in. 

Solvency  of  Bank.  —  "A  bank  is  solvent, 
within  the  meaning  of  the  Constitution  and 
statutes  *  *  *  [of  Missouri],  when  it  pos- 
sesses sufficient  assets  to  pay,  within  a  reason- 
able time,  all  its  liabilities  through  its  own 
agencies."  Dodge  v.  Mastin,  17  Fed.  Rep.  665. 
And  an  instruction  almost  identical  with  this 
was  held  not  to  be  erroneous  in  Iowa.  State  v. 
Caldwell,  79  Iowa  432.  It  will  be  observed  that 
this  definition  falls  between  the  two  given  in 
the  text,  viz.,  that  solvency  is  the  sufficiency 
of  one's  entire  property  and  assets  to  pay  all  his 
debts,  and  that  solvency  is  one's  ability  to  pay 
his  debts  in  the  ordinary  course  cf  business. 
But  in  both  cases  it  was  said  that  ordinarily 
solvency,  when  applied  to  a  bank,  had  the 
latter  meaning. 

3.  Solvency  Imports  that  Debt  Is  Collectible  by 
Legal  Means.  —  State  v.  Koontz,  83  Mo.  323  ; 
McDonald  v.  Cash,  45  Mo.  App.  66;  Reid  v. 
Lloyd,  52  Mo.  App.  282  ;  Eddy  v.  Baldwin,  32 


Mo.  374;  Huffman  v.  Hulbert,  13  Wend.  (N. 
Y.)  378;  Herrick  v.  Borst,  4  Hill  (N.  Y.)  650; 
People  v.  Halsey,  53  Barb.  (N.  Y.)  547,  affirmed 
37  N.  Y.  344;  Janes  v.  Scott,  59  Pa.  St.  178, 
98  Am.  Dec.  328. 

But  in  McKown  v.  Furgason,  47  Iowa  637,  it 
was  held  that  "  solvency  is  ability  to  pay  all 
debts  or  just  claims,"  and  that  "  a  party  may 
have  this  ability  whose  property  is  exempt  from 
execution." 

Solvent  Debtors.  —  "  Debts  due  or  to  become 
due  from  sol/vent  debtors"  are  taxable  under  a 
Florida  statute.  It  was  held  that  a  debtor  was 
solvent  within  the  meaning  of  this  statute  to 
the  extent  that  he  could  pay,  though  insolvent 
as  to  what  he  could  not  pay.  That  is  to  say,  if 
a  debtor  has  property  to  the  extent  of  nine 
hundred  dollars,  and  owes  one  thousand  dollars, 
he  is,  ordinarily  speaking,  insolvent,  but  as  to 
the  nine  hundred  he  is  solvent  within  the  mean- 
ing of  this  statute,  and  his  creditor  is  taxable 
upon  that  amount.  Lamar  v.  Palmer,  18  Fla. 
155- 

4.  Some — Small  Quantity.  —  St.  Louis  Paper- 
Box  Co.  v.  J.  C.  Hubinger  Bros.  Co.,  (C.  C.  A.) 
100  Fed.  Rep.  595,  in  which  case  it  was  held 
that  in  a  contract  of  sale  stipulating  that  the 
vendee,  if  he  should  "  receive  some  that  are 
not  up  to  samples  herewith  attached,"  might 
return  them,  the  word  some  meant  a  small 
quantity. 

Indefiniteness. —  In  Lewis  v.  Jones,  17  Pa.  St. 
267,  it  was  said :  "  Some  is  a  term  too  uncer- 
tain in  its  signification  to  sustain  a  verdict  for 
any  definite  amount.  It  may  mean  a  single 
ounce  or  ten  thousand  tons  —  a  single  quart  or 
twenty  thousand  bushels." 

Same  —  Some  Water.  —  In  Rarey  v.  Lee,  16 
Ind.  App.  121,  it  was  said:  "The  finding  is 
that  '  some  water  '  flowed  over  the  ridge.  The 
word  some  is  here  used  to  define  the  quantity 
of  water,  and,  as  applied  to  quantity,  it  is  a  very 
indefinite  term.  It  is  true  it  means  an  appreci- 
able amount,  but  that  amount  may  be  a  pint  or 
a  million  gallons." 

Part  or  Portion.  —  An  administrator  "  was  li- 
censed and  empowered  to  sell  some  of  the  real 
estate  of  the  said  Samuel  Bedient.  hereafter  de- 
scribed." In  construing  this  the  court  said : 
"  This  does  not  show  that  the  order  was  indefi- 
nite and  uncertain,  or  that  the  deed  was  not  in 
pursuance  of  the  order.  It  shows  that  the  or- 
der definitely  and  specifically  described  the  real 
estate  actually  sold.  If  we  understand  the  word 
some  in  the  sense  of  '  a  part '  or  '  a  portion,' 
as  was  undoubtedly  intended,  then  there  was  not 
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Definitions.  SOME  TIME  —  SON  A  SSA  UL  T  DEMESNE.  Definitions. 


SOMETIME.  —  See  note  i. 

SOMNAMBULISM.  —  See  the  titles  INSANITY,  vol.  16,  p.  565;  MEDICAL 
Jurisprudence,  vol.  20,  p.  552. 
SOMNOLENTIA.  —  See  note  2. 

SON.  (See  also  the  title  Wills.)  —  Primarily  the  term  "son"  means  an 
immediate  male  descendant,  but  it  may  mean  a  male  child,  issue,  or  offspring. 
The  word  may  be  applied  to  a  distant  male  descendant,  or  any  young  male 
person  may  be  so  designated,  as  a  pupil,  ward,  or  an  adopted  male  child  or 
descendant.3  The  terms  "son,"  "children,"  etc.,  are  ordinarily  words  of 
purchase.4 

SON  ASSAULT  DEMESNE.  —  His  own  assault  ;  a  plea  in  the  actions  of  tres- 
pass and  trespass  on  the  case,  by  which  the  defendant  alleges  that  it  was  the 
plaintiff's  own  original  assault  that  occasioned  the  trespass  for  which  he  has 
brought  the  action,  and  that  what  the  defendant  did  was  merely  in  his  own 
defense.5 


the  slightest  ambiguity  or  uncertainty  in  the 
order  as  recited."  Chase  v.  Whiting,  30  Wis.  548. 
Any.  —  Some  has  been  held  equivalent  to 
any."  Cooper  v.  Hubbuck,  12  C.  B.  N.  S.  456, 
104  E.  C.  L.  456;  McClellan  v.  McClellan,  65 
Me.  506  ;  Hunt  v.  State,  72  Miss.  413.  See  also 
Any,  vol.  2,  pp.  416,  417,  notes. 

Some  Writing.  —  A  statute  provided  that 
there  could  be  no  trust  concerning  lands,  ex- 
cept trusts  arising  or  resulting  by  implication  of 
law,  unless  created  or  declared  by  some  writing 
signed  by  the  party  or  his  attorney.  In  con- 
struing this  provision  in  McClellan  v.  McClel- 
lan, 65  Me.  506,  the  court  said  :  "  '  Some  writ- 
ing '  means  any  writing  whatever,  however  in- 
formal, from  which  the  existence  of  the  trust 
in  the  estate  and  the  terms  of  it  can  be  suffi- 
ciently understood,  whether  it  was  intended  by 
the  signer  as  such  or  not.  Thus  the  letters, 
memoranda,  or  other  writings  of  a  party,  de- 
livered or  left  by  him  and  found  among  his 
papers  after  his  decease,  have  been  held  suffi- 
cient." See  also  the  title  Trusts  and  Trus- 
tees. 

1.  Sometime.  —  In  Marquette,  etc.,  R.  Co.  v. 
Spear,  44  Mich.  172,  7  Am.  &  Eng.  R.  Cas.  486, 
which  was  an  action  against  a  railroad  company 
for  setting  fire,  by  means  of  a  defective  engine, 
to  a  warehouse,  the  court  said  :  "  It  is  argued 
that  the  company  promised  to  repair  the  engine, 
and  plaintiffs  had  a  right  to  rely  upon  this  being 
done.  The  promise  was  to  repair  it  sometime ; 
and  meantime  the  instrument  was  being  em- 
ployed by  plaintiffs  from  day  to  day  with  knowl- 
edge that  the  repairs  were  not  made.  When 
there  is  a  promise  to  repair  immediately,  or 
within  a  fixed  time,  and  a  party  relies  upon  its 
having  been  done,  and  is  injured  because  of 
such  reliance,  he  has  a  right  to  complain,  but 
this  is  no  such  case.  The  promise  was  wholly 
indefinite,  and  plaintiffs  never  relied  upon  it 
except  as  a  probable  future  event." 

2.  Somnolentia.  —  Somnolentia  is  defined  to 
be  "  the  lapping  over  of  a  profound  sleep  into 
the  domain  of  apparent  wakefulness ;  *  *  * 
it  produces  a  state  of  involuntary  intoxication, 
which  for  the  time  destroys  moral  agency." 
Fain  v.  Com.,  78  Ky.  187,  citing  Whart.  &  S. 
Med.  Jur.,  §  151. 

3.  Son.  -    Lind  v.  Burke,  56  Neb.  785. 

Son  in  Sense  of  Issue. —  Bamfield  v.  Popham,  1 
P.  Wms.  54;  Lyles  v.  Digges,  6  Har.  &  J.  (Md.) 
373;  Guthrie's  Appeal,  37  Pa.  St.  15. 


Son  in  Sense  of  Heir  of  Body  or  Issue.  —  Halde- 
man  v.  Haldeman,  40  Pa.  St.  35  ;  Braden  v. 
Cannon,  24  Pa.  St.  173. 

Grandson.  (See  also  the  title  Child  — 
Children,  vol.  5,  p.  1082,  and  see  Grandchild, 
vol.  14,  p.  1110.) — The  words  "sons  and 
daughters,"  in  a  will,  may  include  grandchildren. 
Smith  v.  Smith,  2  Desaus.  (S.  Car.)  123,  note. 
But  ordinarily  the  term  does  not  include  a 
grandson.  Stead  v.  Berrier,  T.  Raym.  411; 
Brown  v.  Peys,  Cro.  Eliz.  358  ;  Jackson  v.  Staats, 
11  Johns.  (N.  Y.)  331. 

Legitimacy.  —  The  term  prima  facie  refers  to 
a  legitimate  son.  Wilkinson  v.  Adam,  1  Ves. 
&  B.  422;  Flora  v.  Anderson,  67  Fed.  Rep.  185. 
But  in  a  will  it  may  refer  to  a  natural  son. 
Gardner  v.  Heyer,  2  Paige  (N.  Y.)  11. 

Description  in  Deed.  —  A  conveyance  to  "  P. 
H.  &  Son,"  a  mercantile  firm,  it  seems,  is  a  suf- 
ficient description  of  the  .son  to  enable  him  to 
take  under  the  deed.  Hoffman  v.  Porter,  2 
Brock.  (U.  S.)  157  The  court  said:  "It  is 
admitted  that  a  conveyance  to  the  son  of  A,  he 
having  several  sons,  would  be  void  for  uncer- 
tainty, and  that  no  averment  could  make  it 
good.  The  question  then  is  whether  there  is 
anything  in  this  deed  to  ascertain  the  son.  who 
is  the  purchaser?  Peter  Hoffman  was  in  part- 
nership with  his  son  John,  and  the  firm  was 
known  by  the  name  of  '  Peter  Hoffman  &  Son.' 
I  am  disposed  to  think  that  this  circumstance 
may  designate  the  sow  intended  in  the  deed." 

My  Brother's  Son  —  Ambiguity.  —  See  the  title 
Ambiguity,  vol.  2,  p.  297,  note. 

4.  Words  of  Purchase.  (See  also  the  titles 
Child  —  Children,  vol.  5,  p.  1082;  S&ELLEYJS 
Case  (Rule  in),  ante.)  —  Walker  v.  Lewis,  90 
Va.  581. 

But  in  Smith  v.  Hilliard,  3  Strobh.  Eq.  (S. 
Car.)  216,  it  was  said:  "The  word  .son  has 
also  been  frequently  construed  a  word  of  limi- 
tation; as  where  under  a  devise  to  one,  and  if 
he  died  not  having  a  son,  the  word  son  was 
taken  to  be  used  as  nomen  collectivum ,  and  the 
devise  was  held  to  be  an  estate  tail."  See  also 
Haldeman  v.  Haldeman,  40  Pa.  St.  35  ;  Braden 
v.  Cannon,  24  Pa.  St.  173. 

Son  and  Heir. —  See  Lyles  v.  Digges,  6  Har. 
&  J.  (Md.)  368. 

5.  Son  Assault  Demesne.  (See  also  the  title 
Self-defense,  and  see  the  title  Trespass.  21 
Encyc.  of  Pl.  and  Pr.  837  et  seq.)  —  In  Cock- 
croft  v.  Smith,  2  Salk.  642,  Holt,  C.  J.,  said 
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Definitions. 


SOON.  —  "  Soon  "  means  in  a  short 
SORES.  —  See  the  title  Life  Insur 
SORTING.  —  See  note  2. 

that  for  every  assault  he  did  not  think  it  rea- 
sonable that  a  man  should  be  banged  with  a 
cudgel ;  that  the  meaning  of  the  plea  son  as- 
sault ilonesne  was  that  he  struck  in  his  own 
defense.  See  also  Elliott  v.  Brown,  2  Wend. 
(N.  Y.)  499- 

1.  Soon  —  Reasonable  Time. — In  Sanford  v. 
Shepard,  14  Kan.  232,  the  trial  court  had  in- 
structed :  "  If  there  is  no  time  specified  for  the 
performance  of  an  act,  or  if  it  is  specified  that 
it  is  to  be  performed  soon,  the  law  implies  that 
it  is  to  be  performed  within  a  reasonable  time." 
It  was  held  that  there  was  certainly  no  error  in 
this  instruction  sufficient  to  reverse  the  judg- 
ment. 

Relative  Term. —  Glasgow  v.  Copeland,  8  Mo. 
271. 

As  Soon  as  Possible.  (See  also  Forthwith, 
vol.  13,  p.  1157;  Reasonable  Time,  vol.  23,  p. 
971,  and  the  references  there  given;  Speedily.) 
— "  As  soon  as  possible  "  does  not  mean 
"  forthwith."  Palmer  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  44  Wis.  208. 

Same  —  Directly,  Instantly. —  "  '  As  soon  as 
possible  '  cannot  mean  instantly  or  directly,  for 
i:  might  be  impossible  to  do  the  act  instantly." 
Palmer  v.  St.  Paul  F.  &  M.  Ins.  Co.,  44  Wis. 
208,  citing  Duncan  v.  Topham,  8  C.  B.  229,  65 

E.  C.  L.  229.  See  to  the  same  effect  Sentenne 
V.  Kelly,  59  Hun  (N.  Y.)  514. 

Same  —  Equivalent  to  Reasonable  Time.  —  In 
general  when  a  thing  is  to  be  done  as  soo)i  as 
possible  it  is  to  be  done  in  a  reasonable  time,  hav- 
ing regard  to  all  the  circumstances.  Columbia 
Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507;  Pope 
v.  Filley,  3  McCrary  (U.  S.)  190,  reversed  on 
other  grounds  115  U.  S.  213  ;  Florence  Gas,  etc., 
Light,  etc.,  Co.  v.  Hanby,  101  Ala.  30;  Scam- 
mon  v.  Germania  Ins.  Co.,  101  111.  626  ;  Provi- 
dent L.  Ins.,  etc.,  Co.  v.  Baum,  29  Ind.  241  ; 
Edwards  v.  Baltimore  F.  Ins.  Co.,  3  Gill  (Md.) 
176;  Providence  L.  Ins.,  etc.,  Co.  v.  Martin,  32 
Md.  315  ;  Kingsley  v.  New  England  Mut.  F.  Ins. 
Co.,  8  Cush.  (Mass.)  393;  American  F.  Ins.  Co. 
v.  Hazen,  110  Pa.  St.  530:  Palmer  v.  St.  Paul 

F.  &  M.  Ins.  Co.,  44  Wis.  208 ;  Parsons  v. 
Queen  Ins.  Co.,  43  U.  C.  Q.  B.  271  ;  Mann  v. 
Western  Assur.  Co.,  19  U.  C.  Q.  B.  314;  Cam- 
mell  v.  Beaver,  etc.,  Mut.  F.  Ins.  Co.,  39  U.  C. 
Q.  B.  1. 

Same  —  Distinguished  from  Reasonable  Time.  — 

"  To  do  a  thing  as  soon  as  possible  means  to 
do  it  within  a  reasonable  time,  with  an  under- 
taking to  do  it  in  the  shortest  practicable  time." 
Hydraulic  Engineering  Co.  v.  McHaffie,  4  Q.  B. 
D.  673,  quoted  in  Robinson  v.  Brooks,  40  Fed. 
Rep.  527,  and  Kila  v.  Kahuhu,  8  Hawaii  213; 
Sentenne  v.  Kelly,  59  Hun  (N.  Y.)  515. 

But  in  Atwood  v.  Emery,  1  C.  B.  N.  S.  110, 
87  E.  C.  L.  no,  the  agreement  of  the  vendors, 
who  were  manufacturers,  to  deliver  goods  as 
soon  as  possible  was  construed  to  mean  as 
.soon  as  the  vendors  could  with  reference  to 
their  ability  to  furnish  the  articles  ordered,  con- 
sistently with  the  execution  of  prior  orders  in 
hand. 

Same — Bill  of  Lading.  —  In  Egan  v.  Barclay 
Fibre  Co.,  61  Fed.  Rep.  527,  it  was  said  :    "  The 


ime.1 

lNCE,  vol.  19,  p.  64. 

bills  of  lading  required  delivery  of  the  cargo 
'  as  soon  as  possible.'  This  is  equivalent  to  a 
provision  for  quick  dispatch  in  unloading,  and 
required  the  consignee  to  make  use  of  all  the 
means  of  discharge  that  were  readily  available  ; 
it  did  not  admit  of  a  detention  of  the  vessels 
for  such  a  disposition  of  the  cargo  as  merely 
suited  the  convenience,  or  the  business  pur- 
poses, of  the  consignor  and  consignee." 

Same  —  Question  for  Jury.  —  Henderson  v. 
to  Fadden,  (C.  C.  A.)  112  Fed.  Rep.  389. 

Same  —  Payment  of  Legacies. —  It  has  been 
held  that  a  bequest  to  be  paid  as  soon  as  pos- 
sible or  as  soon  as  practicable  is  complied  with 
by  payment  at  the  end  of  the  year.  Williams's 
Estate,  112  Cal.  525;  Rogers  v.  Rogers,  2  Redf. 
(N.  Y.)  27.  See  also  Vernet  v.  Williams,  3 
Dem.  (N.  Y.)  349,  and  see  generally  the  title 
Legacies  and  Devises.  \ol.  18,  p.  704. 

Same.  —  Parol  Evidence  has  been  held  to  be 
admissible  to  explain  the  meaning  of  the  phrase 
"  as  soon  as  possible."  Tufts  v.  Greenewald, 
66  Miss.  360. 

As  Soon  as  May  Be.  —  A  statute  required  ques- 
tions of  law  to  be  entered  in  the  Supreme  Court 
"  as  soon  as  may  be  "  after  they  were  reserved 
by  a  court  or  otherwise.  It  was  held  that  the 
excepting  party  could  not,  as  matter  of  right, 
enter  his  exceptions  in  the  Supreme  Court  six 
months  after  they  were  allowed,  but  that  the 
court  might  in  its  discretion  allow  their  entry 
on  petition  supported  by  proof  that  the  failure 
to  enter  them  seasonably  was  owing  to  accident 
01  mistake.    Bentley  v.  Ward,  116  Mass.  333. 

Same  —  Equivalent  to  "Reasonable  Time."  — 
Bentley  v.  Ward,  116  Mass.  333. 

Same  —  Mandatory  or  Directory.  ( See  also  the 
title  May,  vol.  20,  p.  237.)  — A  statute  provided 
that  every  executor  and  administrator  should 
"  as  soon  as  may  be  after  his  appointment  " 
give  notice  thereof  by  publication  in  some 
newspaper.  It  was  contended  by  counsel  that 
"  as  Soo)i  as  may  be "  was  mandatory.  In 
refusing  to  sustain  this  contention  the  court 
said  :  "  We  think  the  words  '  as  soon  as  may 
be  after  his  appointment  '  are  directory,  and 
that  a  disregard  of  them,  whatever  other  effect 
it  may  have,  will  not  have  the  effect  to  make 
the  notice,  not  given  as  soon  as  may  be,  in- 
valid."   Bosworth  v.  Smith,  9  R.  I.  71. 

As  Soon  as  Conveniently  May  Be.  —  See  Con- 
venient, vol.  7.  p.  460,  note. 

As  Soon  as  They  Conveniently  Can.  —  A  rail- 
road charter  authorized  a  company  to  construct 
a  road  with  one  or  more  tracks,  and  to  make 
and  erect  warehouses  and  all  works  and  append- 
ages, etc.,  "  as  soo)i  as  they  conveniently  can." 
It  was  held  that  the  expression  "  as  soon  as 
they  conveniently  can  "  did  not  compel  the  com- 
pany to  exercise  its  whole  authority  in  the  very 
beginning,  when  the  demands  of  business  were 
few.  Philadelphia,  etc.,  R.  Co.  v.  Williams,  54 
Pa.  St.  107. 

2.  Sorting  —  Revenue  Law. —  In  U.  S.  v.  Hig- 

gins,  14  U.  S.  App.  143,  50  Fed.  Rep.  910,  55 
Fed.  Rep.  280,  it  was  said :  "  This  word  is 
aptly  defined  in  the  return  of  the  Board  of  Gen- 
eral Appraisers.  '  Sorting,  *  *  *  as  usu 
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SOUND  —  SOUNDNESS.  (See  also  the  titles  HORSES,  vol.  15,  p.  750; 
Implied  Warranties,  vol.  15,  p.  12 10;  Warranty.)  —  "  Sound,"  when  used 
with  reference  to  wood  or  vegetables,  or  other  inanimate  substances,  means 
free  of  decay  or  rottenness.  When  it  is  used  in  reference  to  animals,  and 
applied  to  the  mind,  it  means  that  neither  from  nature  nor  disease  nor  other 
causes  is  the  mind  incapable  of  performing  its  ordinary  functions.  When 
applied  to  the  organs  of  seeing,  hearing,  smelling,  etc.,  it  means  that  the  organ 
has  not,  either  from  nature,  disease,  or  other  cause,  any  defect  which  makes  it 
incapable  or  unfit  to  perform  the  services  ordinarily  required  of  it.1 

SOUND  IN  DAMAGES.  —  An  action  is  said  to  "sound  in  damages"  when 
it  is  brought,  not  for  specific  recovery  of  lands,  goods,  or  sums  of  money  (as  is 
the  case  in  real  and  mixed  actions,  or  the  personal  actions  of  debt  and  detinue), 
but  for  damages  only,  as  in  covenant,  trespass,  etc.2 

SOUND  MIND,  SOUND  AND  DISPOSING  MIND,  ETC.  (See  also  the  titles 
Insanity,  vol.  16,  p.  558;  Testamentary  Capacity.)  —  See  note  3. 


ally  defined,  means  that  process  preliminary  to 
wool  manufacturing,  necessary  to  fit  the  article 
for  textile  purposes,  which  consists  in  classify- 
ing by  separation  the  fibres  of  the  fleece  as 
clipped  from  the  sheep's  body,  "  according  to 
length,  fineness,  elasticity,  and  soundness  of 
staple."  The  wool  varies  in  quality  in  different 
parts  of  the  animal,  as  many  as  twelve  or  four- 
teen sorts  being  sometimes  obtained  from  a 
single  fleece,  but  frequently  not  more  than  from 
five  to  seven  qualities.'  This  definition  is  sus- 
tained by  expert  evidence  before  the  board  and 
by  technical  works  on  manufactures  which  they 
cite." 

Logs  and  Lumber.  —  See  Machias  Boom  v. 
Sullivan,  85  Me.  343. 

1.  Sound.  —  Bell  v.  Jeffreys,  13  Ired.  L.  (35 
N.  Car.)  3S7,  per  Pearson,  J. 

Quality  or  Kind.  —  "  The  term  sound  applies 
to  condition  only,  not  quality  or  kind,  and  is 
opposed  to  'defective,'  'decaying,'  or  'injured.'" 
An  article  may  be  of  an  inferior  kind  and  still 
be  sound.  Hawkins  v.  Pemberton,  (N.  Y. 
Super.  Ct.  Gen.  T.)  35  How.  Pr.  (N.  Y.)  383, 
6  Robt.  (N.  Y.)  43.  See  also  Dickinson  v.  Fol- 
lett,  1  M.  &  Rob.  299 ;  Budd  v.  Fairmaner,  8 
Bing.  48,  21  E.  C.  L.  217. 

Body  or  Mind. —  The  word  sound,  unless  re- 
stricted by  the  adjunct  "  body  or  mind,"  applies 
to  both  mind  and  body.  Stinson  v.  Bowlware, 
3  McCord  L.  (S.  Car.)  255. 

Sound  Health  —  Insurance.  ( See  also  the 
title  Life  Insurance,  vol.  19,  p.  62.)  —  In 
Robinson  v.  Metropolitan  L.  Ins.  Co.,  1  N.  Y. 
App.  Div.  270,  affirmed  157  N.  Y.  711,  it  was 
said:  "The  term  'sound  health'  is  capable 
of  different  meanings.  An  idiot  may  be  in 
SOUnd  health  physically,  and  the  same  is  also 
true  of  a  cripple.  If  the  defendant  at  the  time 
it  issued  the  policy  was  apprised  of  the  actual 
condition  of  the  insured,  the  term  '  Sound 
health  '  should  be  construed  as  referring  only  to 
her  physical  condition,  apart  from  her  mental 
imbecility  or  the  fact  that  she  was  crippled." 
And  in  this  case  it  was  held  that  a  person  who 
was  an  idiot  and  crippled  might  be  in  sound 
health  within  the  meaning  of  a  policy  of  insur- 
ance. 

In  Sieverts  v.  National  Ben.  Assoc.,  95  Iowa 
710,  it  was  said  :  "  It  would  be  most  unreason- 
able to  construe  the  term  '  .sound  health,'  as 
used  in  life  insurance,  to  mean  that  the  assured 
is  absolutely  free  from  all  bodily  infirmities,  or 


tendencies  to  disease.  If  this  were  its  true 
meaning,  few  persons  of  middle  age  could  truth- 
fully say  they  were  in  sound  health."  See 
also  Volker  v.  Metropolitan  L.  Ins.  Co.,  (C.  PI. 
Gen.  T.)  1  Misc.  (N.  Y.)  374.  And  see  Water- 
man v.  State,  114  Ga.  262. 

Sound  and  Right. —  See  Right,  vol.  24,  p.  962. 

Sound  Order. —  In  a  contract  in  regard  to  the 
sale  and  delivery  of  tobacco,  sound  order  means 
such  order  as  would,  with  ordinary  care,  insure 
the  sound  condition  of  the  tobacco  on  its  ar- 
rival at  the  place  of  delivery,  "  and  for  a  reason- 
able time  thereafter,  when  it  could  be  used  in 
the  course  of  manufacture."  Reynolds  v. 
Palmer,  21  Fed.  Rep.  437. 

2.  Sound  in  Damages.  —  Steph.  PI.  (Tyler's 
ed.)  133. 

Contempt  Proceedings  have  been  held  not  to  be 
cases  sounding  in  damages.  Leopold  v.  Peo- 
ple, 140  111.  552. 

Appeals.  — "  An  action  sounding  in  dam- 
ages [within  the  meaning  of  the  Illinois  stat- 
ute relating  to  appeals  and  writs  of  error  from 
or  to  the  Appellate  Court]  is  one  where  the 
damages  cannot  be  determined  in  dollars  and 
cents  by  witnesses,  but  certain  facts  are  proven, 
and  from  these  facts  the  jury  determine  the 
amount  of  damages  —  for  instance,  an  action  of 
slander,  *  *  *  and  other  like  cases.  *  *  * 
The  legislature  doubtless  intended,  by  the  use 
of  the  words  sounding  in  damages,  to  in- 
clude all  cases,  whether  the  action  might  be  ex 
contractu  or  ex  delicto,  where  the  damages  are 
not  susceptible  of  direct  proof."  Bradshaw  v. 
Standard  Oil  Co.,  114  111.  172. 

In  Baber  v.  Pittsburg,  etc.,  R.  Co.,  93  111.  351. 
it  was  said  :  "  Ordinarily  the  term  implies  all 
cases  which  arise  in  those  actions  known  to  the 
law  as  actions  sounding  in  damages,  which 
include  actions  of  assumpsit,  covenant,  trover, 
trespass  on  the  case,  and  trespass  vi  et  armis. 
It  also  anciently  included  replevin  in  the  deti- 
net ;  but  the  office  which  that  form  of  the  ac- 
tion once  performed  is  now  universally  per- 
formed by  an  action  of  trover  ;  so  that  replevin 
in  the  dctinet  may  now  be  regarded  as  obsolete." 
It  was  held  that  the  term  sounding  in  dam- 
ages as  used  in  the  statute  relating  to  appellate 
jurisdiction  was  confined  to  cases  in  which  the 
amount  of  recovery  rested  mainly  in  the  dis- 
cretion of  the  jury. 

3.  Sound  Hind.  —  A  legal  test  of  a  sound 
mind  is  said  to  be  the  knowledge  of  right  and 

'54  Volume  XXV. 


Definitions. 


SO  UNDS  —  SO  VE  REIGN. 


Definitions. 


SOUNDS.  —  See  note  I. 

SOURCE.  —  The  term  "  source  "  is  defined  as  the  spring  or  fountain  from 
which  a  stream  of  water  proceeds,  or  any  collection  of  water  within  the  earth 
or  upon  its  surface  in  which  a  stream  originates.8 

SOUTH  —  SOUTHERLY.  —  See  note  3. 

SOVEREIGN  —  SOVEREIGNTY.  (See  generally  the  title  CONSTITUTIONAL 
Law,  vol.  6,  p.  882.)  —  Sovereignty  in  its  largest  and  most  comprehensive 


wrong,  of  good  and  evil.  Mutual  L.  Ins.  Co.  v. 
Terry,  15  Wall.  (U.  S.)  585- 

In  Delafield  v.  Parish,  25  N.  Y.  102,  it  was 
said:  "This  phrase  has  two  significations.  In 
common  parlance  it  means  a  mind  of  more  than 
ordinary  strength,  discreet  and  well-balanced. 
In  law  it  means  a  mind  not  affected  with  in- 
sanity in  any  form.  In  neither  of  these  senses 
can  it  by  possibility  be  made  a  test  of  mere 
mental  imbecility.  It  is  said  to  have  a  third 
signification,  and  to  be  used  as  synonymous  with 
compos  mentis,  and  to  express  the  idea  of  legal 
competency.  It  has,  no  doubt,  been  sometimes 
vaguely  used  in  this  sense,  but  such  a  use  is 
obviously  inaccurate,  and  tends  strongly  to  mis- 
lead. Take  the  case  of  one  but  just  elevated 
above  the  grade  of  idiocy,  who  has  barely  sense 
enough  to  escape  a  commission,  and  is  it  not 
absurd  to  speak  of  him  as  a  person  of  sound 
mind? " 

Sound  and  Disposing  Mind  and  Memory,  Etc.  — 

The  phrases  "  sound  mind  and  memory," 
"  sound  and  disposing  mind  and  memory," 
and  sound  and  disposing  mind  are  convert- 
ible terms  and  are  used  interchangeably  to  de- 
note that  degree  of  mental  strength  and  power 
deemed  requisite  to  testamentary  capacity.  Ab- 
solutely sound  and  perfect  mental  faculties  are 
not  requisite  to  such  capacity,  nor  is  such  the 
interpretation  of  the  word  sound  as  employed 
in  any  of  these  phrases,  but  the  phrases  are  em- 
ployed as  expressive,  in  their  entirety,  of  the 
degree  of  mental  power  and  vigor  which  a 
testator  should  possess  in  order  to  be  compe- 
tent to  dispose  of  his  estate  by  will.  Daly  v. 
Daly,  183  111.  272;  Ring  v.  Lawless,  190  111. 
520. 

See  also  for  the  meaning  of  those  phrases  the 
following  cases  : 

Delaware'.  —  Hall  v.  Dougherty,  5  Houst. 
(Del.)  449- 

Georgia.  —  Gardner  v.  Lamback,  47  Ga.  134. 
Illinois.  —  Yoe  v.  McCord,  74  111.  33  ;  Ring  v. 
Lawless,  190  111.  520. 

"Iowa.  —  Meeker  v.  Meeker,  74  Iowa  352. 

Kansas.  —  Hudson  v.  Hughan,  56  Kan.  152. 

Louisiana.  —  Chandler  v.  Barrett,  21  La.  Ann. 
58,  99  Am.  Dec.  701. 

Massachusetts.- — Whitney  v.  Twombly,  136 
Mass.  145. 

Missouri.  —  Benoist  v.  Murrin,  58  Mo.  321. 

New  Jersey.  —  Den  v.  Johnson,  5  N.  J.  L. 
454;  Den  v.  Vancleve,  5  N.  J.  L.  680;  Sloan  v. 
Maxwell,  3  N.  J.  Eq.  568;  Lowe  v.  William- 
son, 2  N.  J.  Eq.  82. 

New  York.  —  Matter  of  Blair,  16  Daly  (N. 
Y.)  540  ;  Van  Guysling  v.  Van  Kuren,  35  N.  Y. 
70;  Ean  v.  Snyder,  46  Barb.  (N.  Y.)  230; 
Kinne  v.  Johnson,  60  Barb.  (N.  Y.)  69 ;  Rey- 
nolds v.  Root,  62  Barb.  (N.  Y.)  256;  Watson  v. 
Donnelly,  28  Barb.  (N.  Y.)  653- 


In  Jones  v.  Collins,  94  Md.  403,  it  was  said : 
"  In  Davis  v.  Calvert,  5  Gill  &  J.  (Md.)  269,  25 
Am.  Dec.  282,  and  in  Colvin  v.  Warford,  20 
Md.  357,  the  meaning  of  these  words  has  been 
defined  to  be  '  that  the  testator  must  have  had 
sufficient  capacity,  at  the  time  of  executing  the 
will,  to  make  a  disposition  of  his  estate  with 
judgment  and  understanding  in  reference  to  the 
amount  and  situation  of  his  property,  and  the 
relative  claims  of  the  different  persons  who 
should  have  been  the  objects  of  his  bounty;' 
and  the  court  added  :  '  But  the  meaning  of  the 
words  "  judgment  and  understanding "  is  not 
that  the  jury  should  reject  the  will  because 
they  may  believe  that  it  was  in  its  provisions 
unjust  or  injudicious,  though  those  provisions 
may  be  considered  by  them  in  deciding  the 
question  as  to  the  testator's  capacity.'  " 

Sound  Memory  and  Discretion.  —  See  West- 
moreland v.  State,  45  Ga.  280. 

1.  Sounds.  —  A  claim  of  a  patent  was  as  fol- 
lows :  "  The  method  of  and  apparatus  for 
transmitting  vocal  or  other  sounds  telegraphi- 
cally." It  was  held  that  articulate  speech  was 
certainly  included  within  the  description  "  vocal 
or  other  sounds."  Telephone  Cases,  126  U.S. 
53i- 

Nuisance.  —  See  the  title  Nuisances,  vol.  21, 
PP-  695,  716. 

2.  Source. —  Carpentier  v.  Grant,  21  Cal.  141, 
quoting  Webst.  Diet.,  and  holding  that  a  desig- 
nation of  the  beginning  of  a  boundary  as  the 
source  of  a  creek  was  sufficiently  certain. 

3.  South.  —  A  statute  made  it  unlawful  to 
bring  cattle  into  Kansas  "  from  the  states  of 
Texas,  Arkansas,  or  the  Indian  Territory  lying 
south  of  the  state  of  Kansas."  In  construing 
this  statute  the  court  said :  "  Now  the  only 
country  south  of  Kansas,  until  you  reach  the 
Gulf  of  Mexico,  is  the  Indian  Territory  and  the 
state  of  Texas.  East  is  not  south;  and  neither 
is  a  direction  which  is  partly  east  and  partly 
south.  A  combination  of  the  two,  or  a  direc- 
tion between  the  two,  does  not  make  either. 
The  word  south  simply  means  south;  and  a 
country  south  of  Kansas  is  one  simply  soutJi 
of  some  portion  of  Kansas,  and  not  one  south- 
east of  the  most  easterly  portion  of  the  state." 
Stager  v.  Harrington,  27  Kan.  424.  See  gen- 
erally the  title  Carriers  of  Live  Stock,  vol.  5, 
p.  464  et  seq. 

Boundaries.  —  See  Cronin  v.  Richardson,  8 
Allen  (Mass.)  424,  and  see  generally  the  title 
Boundaries,  vol.  4,  p.  756. 

Southerly  —  Boundaries.  —  See  Johnson  v. 
Pannel,  2  Wheat.  (U.  S.)  206 ;  Clement  v. 
Burns,  43  N.  H.  614;  Wentworth  v.  Milton,  46 
N.  H.  451.  And  see  generally  the  title  Bound- 
aries, vol.  4,  p.  756. 

Southerly  in  Sense  of  Due  South,  —  See  Rowe  v. 
Smith,  48  Conn.  444. 
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sense  means  supreme,  absolute,  uncontrollable  power  giving  an  absolute  right 
to  govern.1 

SPAN.  —  The  word  "span"  does  not,  even  in  architecture,  always  mean  a 
part  of  a  structure.  It  is  perhaps  as  often  used  to  denote  the  distance  or 
space  between  two  columns.3 

SPANIARD.  —  See  note  3. 

SPANISH  LAND  GRANTS.  —  See  the  title  State  and  Public  Lands. 

SPAN  OF  HORSES.  —  See  note  4. 

SPARE.  —  See  note  5. 

SPARE  CONDUCTOR.  —  See  note  6. 

SPARK  ARRESTER.  —  See  the  title  Fires,  vol.  13,  pp.  472,  492,  494. 
SPARKS  FROM  LOCOMOTIVES.  —  See  the  title  FlRES,  vol.  13,  p.  404. 
SPARRING.  —  See  the  title  PRIZE-FIGHTS,  vol.  23,  p.  104. 
SPAT.  —  See  note  7. 
SPEAKER.  —  See  note  8. 
SPEAKING.  —  See  note  9. 

SPEAKING  DEMURRER.  (See  also  the  title  DEMURRERS  AT  COMMON 
Law  and  Under  the  Codes,  6  Encyc.  of  Pl.  and  Pr.  298.)  —  A  speaking 
demurrer  is  one  that  introduces  some  new  fact  or  averment  which  is  necessary 
to  support  the  demurrer  and  which  does  not  appear  distinctly  upon  the  face 
of  the  bill.10 

SPECIAL.  (See  also  General,  vol.  14,  p.  948 ;  Ordinary  —  Ordinarily, 
vol.  21,  p.  1005  ;  Specific.  And  see  the  title  Statutes.)—  "  Special  "  is  defined 
as  particular;   extraordinary;  uncommon;   peculiar;   different  from  others; 


1.  Sovereignty.  —  Union  Bank  v.  Hill,  3 
Coldw.  (Tenn.)  331,  quoting  Story  on  Const., 
§  208.  See  also  Campbell's  Case,  2  Bland 
(Md.)  230;  Territory  v.  Lee,  2  Mont.  130; 
State  v.  Hunt,  2  Hill  L.  (S.  Car.)  1  ;  Moore  v. 
Smaw,  17  Cal.  218;  Gilmer  v.  Lime  Point,  18 
Cal.  250. 

Internal  and  External  Sovereignty.  —  Lehman 
v.  McBride,  15  Ohio  St.  639. 

Sovereignty  and  Government. —  Cherokee  Nation 
v.  Southern  Kansas  R.  Co.,  33  Fed.  Rep.  906. 

Sovereign.  —  In  Mims  v.  Wimberly,  33  Ga. 
588,  it  was  said :  "  The  term  sovereign  has 
a  very  exact  significance,  but  is  often  loosely 
applied.  Politically  speaking  it  is,  in  strictness, 
applicable  only  to  ultimate  authority,  residing 
either  in  an  individual  or  in  a  body  of  individu- 
als." 

2.  Span.  —  Hannibal,  etc.,  R.  Co.  v.  Missouri 
River  Packet  Co.,  125  U.  S.  270. 

3.  Spaniard.  —  As  to  who  are  Spaniards,  see 
Ruis  v.  Chambers,  15  Tex.  589.  See  generally 
the  title  Citizenship,  vol.  6,  p.  14. 

4.  Span  of  Horses.  —  A  colt  four  months  old 
is  not  exempt  from  execution  as  formfng  with 
its  dam  a  span  of  horses.  Ames  v.  Martin, 
6  Wis.  361,  70  Am.  Dec.  468.  The  court,  per 
Cole,  J.,  said :  "  We  should  have  but  little 
difficulty  in  saying  that  the  word  '  horse,'  in 
the  statute,  was  intended  to  include  a  young 
colt,  were  it  not  used  in  connection  with  the 
word  span.  This  word  seems  to  qualify  and 
limit  the  meaning  of  the  word  '  horse :  '  for 
the  ordinary  and  familiar  signification  of  the 
language,  a  span  of  horses,  is  two  animals 
which  may  be  connected  together  or  united  for 
the  purpose  of  a  team." 

5.  Spare. —  In  Parker  v.  Pettit,  43  N.  J.  L. 
512,  it  was  held  that  a  contract  by  one  who 


had  a  quantity  of  straw  on  hand  to  sell  all  he 
had  to  spare,  not  exceeding  three  tons,  was 
not  void  for  uncertainty. 

6.  Spare  Conductor. —  In  Aldrich  v.  Mercantile 
Mut.  Acc.  Assoc.,  149  Mass.  459,  a  spare  con- 
ductor, whose  duties  were  various,  and  who, 
when  killed,  was  acting  as  brakeman,  was 
deemed  to  be  a  brakeman,  not  a  conductor, 
within  a  certificate  in  a  beneficiary  association. 

7.  Spat. —  In  McCarty  v.  Holman,  22  Hun 
(N.  Y.)  ss,  it  was  said  :  "  Young  oysters,  when 
expelled,  are  about  of  an  inch  in  length, 
and  about  two  millions  are  capable  of  being 
closely  packed  in  a  cubic  inch.  (Chamb. 
Encyc.)  Fishermen  call  them  spat."  See 
also  State  v.  Weaver,  104  N.  Car.  758. 

8.  Speaker,  —  In  Colorado  it  has  been  held 
that  the  speaker  of  the  House  of  Representa- 
tives is  not  a  "  state  officer  "  liable  to  removal 
by  impeachment,  and  that  "  the  House  of 
Representatives  has  the  power,  by  the  vote  of 
'  a  majority  of  the  whole  number  of  members 
elected,'  to  remove  its  Speaker  from  office  and 
to  elect  another  in  his  stead."  In  re  Speaker- 
ship, 15  Colo.  534. 

9.  Pilot  Speaking  Vessel. —  By  the  speaking 
of  a  vessel  by  a  pilot  is  meant  a  plain  and  dis- 
tinct offer  by  the  pilot  of  his  services,  so  made 
that  the  master  of  the  vessel  may  have  it  in 
his  power  to  employ  or  refuse  him.  The  Mas- 
cotte,  39  Fed.  Rep.  872.  See  also  the  title 
Pilots,  vol.  22,  p.  813. 

10.  Speaking  Demurrer. —  Brooks  v.  Gibbons, 
4  Paige  (N.  Y.)  375.  See  also  Davies  v.  Wil- 
liams, 1  Sim.  8. 

A  speaking  demurrer  is  one  which  seeks 
to  introduce  by  way  of  demurrer  matter  foreign 
to  the  allegations  of  the  bill.  Ramage  v. 
Towles,  85  Ala.  589. 
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designed  for  a  particular  purpose,  occasion,  or  person ;  limited  in  range ; 
confined  to  a  definite  field  of  action.1 

SPECIAL  ACCEPTANCE.  (See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  65.) — A  special  acceptance  is  a  qualified 
acceptance  of  a  bill  or  note  as  payable  at  a  particular  place,  and  there  only. 

SPECIAL  ACT.  —  See  the  title  Statutes. 

SPECIAL  ADMINISTRATION.  (See  also  the  title  Executors  anu  Admin- 
istrators, vol.  11,  pp.  798,  1338.)  —  Special  administration  is  where  only 
specific  effects  of  the  deceased  are  committed  to  the  administrator.8 

SPECIAL  ADMINISTRATOR.  —  See  the  title  Executors  and  Adminis- 
trators, vol.  11,  pp.  798,  1338. 

SPECIAL  AGENT. —  See  the  title  Agency,  vol.  1,  pp.  939,  985. 

SPECIAL  APPEARANCE.  —  See  the  title  APPEARANCES,  2  Encyc.  OF  PL. 
and  Pr.  620. 

SPECIAL  ASSUMPSIT.  —  Seethe  title  Assumpsit,  2  Encyc.  of  Pl.  and 
Pr.  987. 

SPECIAL  BAIL.  —  See  the  title  Bail  (in  Civil  Cases),  vol.  3,  pp.  591,  592. 
SPECIAL  BAILIFF.  —  See  Bailiff,  vol.  3,  p.  731. 

SPECIAL  BENEFITS.  —  See  the  titles  Eminent  Domain,  vol.  10,  p.  1176; 

Special  or  Local  Assessments,  post. 

SPECIAL  CASE.  (See  also  Encyc.  of  Pl.  and  Pr.,  titles  Agreed  Case, 
vol.  1,  p.  384;  Case  Made  on  Appeal,  vol.  3,  p.  879;  Certified  Cases, 
vol.  3,  p.  918;  Report  and  Case  Made,  vol.  18,  p.  725.)  —  I.  A  special  case 
is  a  statement  in  writing  of  the  facts  proved  on  the  trial  of  a  cause,  drawn  up 
and  settled  by  the  attorneys  and  counsel  for  the  respective  parties  under  the 
supervision  of  the  judge,  for  the  purpose  of  having  certain  points  of  law,  which 
arose  at  the  trial  and  could  not  then  be  satisfactorily  decided,  determined 
upon  full  argument  before  the  court  in  banc.  This  is  otherwise  called  a  case 
reserved,  or  made;  and  it  is  usual  for  the  parties,  where  the  law  of  the  case  is 
doubtful,  to  agree  that  the  jury  shall  find  a  general  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  upon  such  a  case  to  be  made,  instead  of 
obtaining  from  the  jury  a  special  verdict.3 

II.  The  constitutions  of  California  and  New  York  provide  that  the  legisla- 
ture may  confer  jurisdiction  upon  the  County  Courts  in  "special  cases." 
As  thus  used,  the  term  "  special  cases"  has  been  held  to  embrace  "  such  new 
cases  as  are  the  creation  of  statutes,  and  the  proceedings  under  which  are 
unknown  to  the  general  framework  of  courts  of  common  law  and  equity."4 

1.  Special. —  Piatt  v.  Craig,  66  Ohio  St.  75;  Special  and  Regular  Contrasted. —  See  Zulich 

Zulich  v.  Bowman,  42  Pa.  St.  88,  each  quoting  v.  Bowman,  42  Pa.  St.  88. 

Webst.  Diet.  The  word  special  means  denoting  a  sort  or 
Special  means  "denoting  a  sort  or  species;  species;  particular;  peculiar;  appropriate;  de- 
particular  ;  peculiar ;  appropriate ;  designed  for  signed  for  a  particular  purpose.     Durham  v. 
a  particular  purpose."    Durham  v.  Manrow,  2  Manrow,  2  N.  Y.  538. 

N.  Y.  538,  quoting  Walker's  Diet.  In  In  re  Senate  Bill,  12  Colo.  192,  it  is  said: 

Special  means  something  designed  for  a  par-  "  In  legal  phrases,  the  word  special  is  most 

ticular  purpose.     Gracie  v.  Freeland,  1  N.  Y.  frequently  used  as  denoting  something  particu- 

232.  lar  or  limited,  in  contradistinction  to  general  or 

Special    means   particular,    peculiar,   extra-  permanent." 

ordinary,  uncommon.     Zulich  v.  Bowman,  42  Special  and  General  Contrasted.— In  Beecher 

Pa.  St.  88.  v.  Allen,  5  Barb.  (N.  Y.)  175,  it  is  said:    "  The 

"  Special "  Means  "  More  than   Ordinary."  —  term  special,  whether  applied  to  cases  or  other 

Piatt  v.  Milford,  66  Conn.  320.  judicial  subjects,  has  long  had  a  well-known 

"  In  legal  phrases  the  word  special  is  most  signification  in  our  laws.    It  is  used  in  oppo- 

frequently   used   as    denoting   something   par-  sition  to  general,  and  thus  means  a  designating 

ticular  or  limited  in  contradistinction  to  general  of  a  species  or  sort  —  a  separation  of  a  part 

or  permanent."    In  re  Senate  Bill,  12  Colo.  192,  from  the  whole." 

per  Elliott,  J.,  concurring.    See  also  Gracie  v.  2.  Special  Administration.  —  In  re  Senate  Bill. 

Freeland,  1  N.  Y.  232;  Piatt  v.  Craig,  66  Ohio  12  Colo.  193. 

St.   75  ;   Baltimore,  etc.,  R.   Co.  v.  Marshall  3.  Special  Case.  —  Burr.  L.  Diet.,  tit.  Case. 

County,  3  W.  Va.  332 ;  State  v.  Wyman,  2  Pin.  See  also  Case,  vol.  5,  p.  750,  note. 

(Wis.)  367.  4.  Parsons  v.  Tuolumne  County  Water  Co.,  5 
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SPECIAL  CIRCUMSTANCES.  —  See  note  i. 
SPECIAL  COMMISSION.  —  See  note  2. 

SPECIAL  CONSTABLE.  (See  generally  the  title  SHERIFFS,  MARSHALS, 
AND  Constables,  ante.)  —  A  special  constable  is  defined  as  one  who  has 
been  appointed  a  constable  for  a  particular  occasion,  as  in  case  of  an  actual 
tumult  or  a  riot,  or  for  the  purpose  of  serving  a  particular  process.3 

SPECIAL  CONTRACT.  —  See  note  4. 


Cal.  43,  63  Am.  Dec.  76.  See  also  Case,  vol.  5, 
p.  751,  note,  and  see  Kundolf  v.  Thalheimer,  12 
N.  Y.  593;  Saunders  v.  Haynes,  13  Cal.  145; 
People  v.  Schoonmaker,  19  Barb.  (N.  Y.) 
657. 

In  the  following  cases  the  scope  of  the  term  as 
used  in  these  constitutional  provisions  was  con- 
sidered :  Parsons  v.  Tuolumne  County  Water 
Co.,  s  Cal.  43  ;  Brock  v.  Bruce,  5  Cal.  279 ; 
McNiel  v.  Borland,  23  Cal.  147  ;  People  v.  Kern 
County,  45  Cal.  679  ;  Spencer  Creek  Water  Co. 
v.  Vallejo,  48  Cal.  70;  Bixler's  Appeal,  59  Cal. 
550;  Griswold  v.  Sheldon,  4  N.  Y.  581;  Kun- 
dolf v.  Thalheimer,  12  N.  Y.  593;  Doubleday  v. 
Heath,  16  N.  Y.  80;  Arnold  v.  Rees,  18  N.  Y. 
57;  People  v.  Main,  20  N.  Y.  434;  Beecher  v. 
Allen,  s  Barb.  (N.  Y.)  169;  Hall  v.  Nelson,  23 
Barb.  (N.  Y.)  88;  Benson  v.  Cromwell,  6  Abb. 
Pr.  (N.  Y.)  83. 

The  definition  as  given  in  the  text  has  been 
much  shaken  in  Nezv  York  by  the  decision  in 
Arnold  v.  Rees,  18  N.  Y.  57,  but  is  still  sus- 
tained by  the  California  cases. 

Special  Cases  are  special  proceedings  char- 
acteristically differing  from  ordinary  suits  at 
common  law.  People  v.  Day,  15  Cal.  91  ; 
Houghton's  Appeal,  42  Cal.  62 ;  Saunders  v. 
Haynes,  13  Cal.  145. 

Mandamus.  —  It  has  been  held  that  the  legis- 
lature might  confer  jurisdiction  upon  the 
County  Court  in  mandamus  proceedings.  Peo- 
ple v.  Day,  15  Cal.  92. 

Mechanic's  Lien.  —  A  proceeding  to  enforce  a 
mechanic's  lien  has  been  held  to  be  a  special 
case.    McNiel  v.  Borland,  23  Cal.  144. 

In  Harper  v.  Freelon,  6  Cal.  76,  a  proceeding 
in  insolvency  was  held  to  be  a  special  case. 

1.  Special  Circumstances  —  Poverty.  —  In  Duff 
v.  Barrett,  3  Ch.  Chamb.  (Ont.)  318,  it  was 
held  that  a  party's  poverty  was  not  a  special 
circumstance  within  the  meaning  of  a  statute 
providing  that  in  order  to  obtain  leave  to  ap- 
peal after  the  time  for  appealing  had  elapsed 
the  party  applying  must  show  special  circum- 
stances. 

And  for  a  similar  holding  under  a  statute 
specifying  "  extraordinary  circumstances,"  see 
Extraordinary,  vol.  12,  p.  6io,  note. 

Security  for  Costs.  —  But  poverty  and  inability 
to  pay  costs  have  been  held  to  constitute 
special  circumstances  under  a  statute  pro- 
viding for  security  for  costs.  Morton  v.  Mont- 
real Bank,  2  N.  W.  Terr.  134,  17  Can.  L.  T. 
308;  Donnelly  v.  Ames,  17  Ont.  Pr.  106. 

And  in  Grant  v.  Banque  Franco  Egyptienne, 
2  C.  P.  D.  430,  the  fact  that  the  appellant  was 
a  foreigner  domiciled  abroad  with  no  assets  in 
the  country  was  held  to  constitute  a  sjyecial 
Circumstance  within  a  rule  regulating  the 
amount  of  security  for  costs  of  appeal. 

Taxation  of  Costs.  —  In  Re  Robinson,  L.  R.  3 
Exch.  4,  it  was  held  that  the  special  circum- 


stances required  by  the  statute  6  and  7  Vict., 
c-  73.  §  37,  to  entitle  a  client  to  have  his  attor- 
ney's bill  referred  to  taxation  after  the  expira- 
tion of  twelve  months  from  its  delivery,  might 
be  matters  appearing  on  the  face  of  the  bill, 
such  as  large  and  unusual  charges  requiring 
explanation. 

But  in  In  rc  Norman,  16  Q.  B.  D.  673,  it  was 
held  that  special  circumstances  were  not 
merely  pressure  and  overcharge,  or  overcharge 
amounting  to  fraud. 

Grant  of  Administration.  —  Doubts  having 
arisen  as  to  the  legitimacy  of  a  person  claiming 
to  be  next  of  kin  of  an  intestate,  it  was  agreed 
between  the  persons  interested  in  the  estate 
that  such  claimant  should  apply  for  a  grant  of 
administration  vinder  the  statute  20  and  21 
Vict.,  c.  77,  §  73,  and  that  the  estate  should 
afterwards  be  divided  between  them  and  the 
claimant.  It  was  held  that  there  were  special 
circumstances  to  warrant  the  court  in  mak- 
ing a  grant  to  the  person  applying  in  pursuance 
of  the  agreement.  In  Goods  of  Minshull,  14  P. 
D.  151. 

Parliamentary  Contest.  ■ —  See  Arch  v.  Bent- 
inck,  18  Q.  B.  D.  548. 

2.  Special  Commission.  —  The  Constitution  of 
Colorado  provided  that  the  legislature  should 
not  delegate  "  to  any  special  commission, 
private  corporation,  or  association  any  power  to 
make,  supervise,  or  interfere  with  any  munici- 
pal improvement,  money,  property,  or  effects, 
*  *  *  or  perform  any  municipal  function 
whatever."  In  construing  this  provision, 
Elliott,  J.,  concurring,  said :  "  In  my  opinion 
the  term  special  commission,  as  used  in  the 
constitutional  provision  under  consideration, 
refers  to  some  body  or  association  of  individu- 
als separate  and  distinct  from  the  city  govern- 
ment;  that  is,  created  for  different  purposes, 
or  else  created  for  some  individual  or  limited 
object  not  connected  with  the  general  adminis- 
tration of  municipal  affairs.  It  cannot  be  that 
the  phrase  special  commission,  as  here  used, 
refers  merely  to  a  separate  department  of  the 
city  government  as  provided  by  the  charter." 
In  re  Senate  Bill,  12  Colo.  193. 

3.  Special  Constable.  —  Bouv.  L.  Diet.,  quoted 
in  In  re  Senate  Bill,  12  Colo.  192,  per  Elliott. 
J.,  concurring. 

4.  Special  Contract.  —  A  statute  provided  that 
no  special  contract  between  a  railway  com- 
pany and  any  other  parties  respecting  the  re- 
ceiving, forwarding,  or  delivering  of  goods 
should  be  binding  upon  or  affect  any  such 
party  unless  signed  by  him.  It  was  held  that 
a  letter  by  the  consignor  of  goods,  acted  upon 
by  the  railroad  company,  constituted  a  special 
contract,  signed,  within  the  meaning  of  the 
statute.  North  Staffordshire  R.  Co.  v.  Peek. 
El.  Bl.  &  El.  986.  96  E.  C.  L.  986. 

In  Rome  R.  Co.  v.  Sullivan,  32  Ga.  404,  the 
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SPECIAL  COUNTS.  —  See  the  title  ASSUMPSIT,  2  ENCYC.  OF  PL.  AND  PR.  987. 
SPECIAL  DAMAGE.    (See  also  the  title  DAMAGES,  vol.  8,  pp.  542,  543.)  — 
See  note  [, 

SPECIAL  DANGER.  -  See  note  2. 

SPECIAL  DEMURRER.  —  See  ENCYC.  OF  PL.  AND  Pr.,  titles  DEMURRERS 
at  Common  Law  and  under  the  Codes,  vol.  6,  p.  307 ;  Demurrers  in 
Chancery,  vol.  6,  p.  411. 

SPECIAL  DEPOSIT.  —  See  note  3. 

SPECIAL  ELECTION.  —  See  the  title  ELECTIONS,  vol.  10,  pp.  577,  624 
et  seq.,  691,  710,  858. 

SPECIAL  EXECUTION.  —  See  note  4. 
SPECIAL  EXPENSES.  —  See  note  5. 

SPECIAL  FINDING.  (See  also  the  title  Verdict.)  —  A  "  special  finding  " 
is  not  a  mere  report  of  the  evidence,  but  a  statement  of  the  ultimate  facts  on 
which  the  law  of  the  case  must  determine  the  rights  of  the  parties ;  a  finding 
of  the  propositions  of  fact  which  the  evidence  establishes,  and  not  the  evi- 
dence on  which  those  ultimate  facts  are  supposed  to  rest.6 

SPECIAL  FUND. —  See  Fund  —  Funds,  vol.  14,  p.  564. 

SPECIAL  GRAND  JURY.  — See  the  title  Jury  and  Jury  Trial,  vol.  17, 
p.  1302. 

SPECIAL  GUARANTY.  —  See  the  title  GUARANTY,  vol.  14,  p.  1138. 
SPECIAL  INDORSEMENT.  — See  the  title   Bills  of   Exchange  and 

Promissory  Notes,  vol.  4,  .p.  266. 

SPECIAL  INJUNCTION.  —  See  the  title  INJUNCTIONS,  vol.  16,  p.  348,  and 
the  same  title  in  10  ENCYC.  OF  PL.  AND  PR.  877. 

SPECIAL  INTERROGATORIES.  —  See  the  title  SPECIAL  INTERROGATORIES 

to  Juries,  20  Encyc  of  Pl.  and  Pr.  296. 

SPECIAL  ISSUE.  —  The  issues  produced  upon  special  pleas,  as  being  usually 
more  specific  and  particular  than  those  of  not  guilty,  nil  debet,  etc.,  are  some- 
times described  in  the  books  as  special  issues,  by  way  of  distinction  from  the 

others,  which  are  called  general  issues.7 

trial  court  charged  that  the  jury  might  "con-      Works  v.  McKelvey,  71  N.  Y.  App.  Div.  340; 
sider  the  receipt  of  the  Rome  Railroad  Com-      Atchison,  etc.,  R.  Co.  v.  Rice,  36  Kan.  602. 
pany,  together  with  all  the  facts  of  the  case,  to         Eminent  Domain.  —  See   the  title  Eminent 
ascertain  whether  the  defendants  entered  into      Domain,  vol.  10,  pp.  mo,  1173. 
a  special  contract  to  carry  the  cotton  either         Libel  and  Slander. —  See  the  title  Libel  and 
to  Augusta  or  to  Charleston,"  and  that  the  jury      Slander,  vol.  18,  p.  1085. 

would  have  "  the  right  to  find  that  such  a  con-  2.  Special  Danger.  —  In  Ward  v.  Chicago,  etc., 
tract  was  made,  provided  all  the  facts  of  the  R.  Co.,  85  Wis.  607,  it  was  said  :  "  Precautions 
case,  taken  together,  would  prove  it."  In  sus-  to  prevent  injury  to  travelers  proportionate  to 
taining  this  charge  the  appellate  court  said:  the  special  danger  must  be  'special  pains' 
"  What  is  meant  by  '  a  special  contract,'  as  to  give  full  warning  to  the  public,  or  it  is  hot 
that  term  is  used  in  the  opinion  of  the  court  proportionate  to  the  special  danger;  and 
in  25th  Georgia  Reports  228,  and  in  the  charge  special  danger  is  not  common  or  ordinary 
of  the  court  below  ?  Certainly  not  a  contract  danger,  but  uncommon  and  extraordinary 
by  specialty,  for  it  is  not  pretended  that  such  danger,  or  very  dangerous,  or  '  most  danger- 
an  one  was  made  in  this  case :  and  for  the  ous.'  The  meaning  is  the  same." 
same  reason  not  a  contract  in  writing,  clearly  3.  Special  Deposit. —  See  the  titles  Banks  and 
and  distinctly  setting  forth  the  understanding  Banking,  vol.  3,  p.  824 ;  Deposit,  vol.  9,  p.  282 : 
between  the  parties.  By  the  last  paragraph  of  National  Banks,  vol.  21,  p.  379.  See  also 
the  opinion  before  cited,  it  is  manifest  that  by  Mutual  Acc.  Assoc.  v.  Jacobs,  43  111.  App.  342  ; 
the  term  special  contract  this  court  meant  a  James  Clark  Co.  v.  Colton,  91  Md.  195;  Black- 
contract  to  carry  the  cotton  to  some  point  be-  well  Bank  v.  Dean,  9  Okla.  626. 
yond  the  terminus  of  the  road  belonging  to  the  4.  Special  Execution. —  See  Crombie  v.  Little, 
plaintiffs  in  error."  47  Minn.  589. 

1.  Special  Damage. —  See  Tomlinson  v.  Derby,  5.  Special  Expenses  —  English  Public  Health 
43  Conn.  567.  Act. —  See    Darenth    Main    Valley  Sewerage 

General  and  Special  Damages.  —  See  the  title      Board  v.  Guardians  of  Poor,  19  Q.  B.  D.  270. 
Damages,  vol.  8,  pp.  542,  543.     And  see  Her-         6.  Special  Finding. —  Norris    v.    Jackson,  9 
fort  v.  Cramer,   7   Colo.   492,  and   Rembt  v.       Wall.  (U.  S.)  125,  quoted  in  Springfield  F.  & 
Roehr  Pub.  Co..  71  N.  Y.  App.  Div.  459;  Van-       M.  Ins.  Co.  v.  Hamby,  65  Ark.  14.  per  Bunn, 
derslice  v.  Newton,  4  N.  Y.   132;  Stevens  v.       C.  J.,  dissenting. 

Rodger,  25  Hun  (N.  Y.)  54;  Baltimore  Mach.         7.  Special  Issue. —  Steph.    PI.    (Tyler's  ed.) 
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SPECIAL  JUDGE.  —  See  the  title  Judge,  vol. -17,  p.  745. 

SPECIAL  JURY.  (See  also  the  title  Jury  and  Jury  Trial,  vol.  17,  p.  1 195, 
and  see  the  title  Special  and  Struck  Juries,  20  Encyc.  of  Pl.  and  Pr. 
278.)  —  A  special  jury  is  defined  as  one  selected  in  a  particular  way  by  the 
parties.1 

SPECIAL  LAW.  (See  also  the  titles  Judicial  Notice,  vol.  17,  p.  931; 
STATUTES;  USAGES  AND  CUSTOMS.)  —  A  special  law  is  such  as  at  common  law 
the  courts  would  not  notice  unless  it  were  pleaded  and  proved  like  any  other 
fact;  e.  g. ,  a  special  statute;  a  local  custom.* 

SPECIAL  LEGACY.  —  A  specific  legacy  is  sometimes  called  a  special  legacy. 
See  the  title  LEGACIES  AND  DEVISES,  vol.  18,  p.  714  et  seq. 

SPECIAL  LEGISLATION.  —  See  the  title  Statutes. 

SPECIAL  LETTER  OF  CREDIT.  —  See  the  title  Letters  of  Credit,  vol. 
18,  p.  832. 

SPECIAL  LIEN.  (See  also  the  title  LlENS,  vol.  19,  p.  8.)  —  "  Special  lien  "  is 
another  term  for  "  particular  lien." 

SPECIALLY.  (See  also  SPECIAL,  ante.)  —  "Specially"  means  for  a  par- 
ticular purpose.3 

SPECIAL  MEETING.  —  See  note  4. 

SPECIAL  ORDER.  (See  also  the  title  Orders,  15  Encyc.  of  Pl.  and 
Pr.  320.)  —  See  note  5. 


179.  This  definition  is  approved  by  the  dic- 
tionaries of  Black,  Burrill,  and  Brown.  But 
Bouvier  and  Anderson  define  special  issue 
as  being  a  plea  to  the  action  which  denies  some 
particular  material  allegation,  which  is  in 
effect  a  denial  of  the  entire  right  of  action. 
The  term  is  probably  used  in  both  senses.  Abb. 
L.  Diet. 

1.  Special  Jury.  —  Bouv.  L.  Diet.,  quoted  in 
In  re  Senate  Bill,  12  Colo.  192,  per  Elliott,  J., 
concurring. 

2.  Special  Law.  —  Hingle  v.  State,  24  Ind.  34, 
quoted  in  Toledo,  etc.,  R.  Co.  v.  Nordyke,  27 
Ind.  95. 

"A  law  which  applies  only  to  an  individual, 
or  to  a  number  of  individuals  selectsd  out  of 
the  class  to  which  they  belong,  is  a  special 
and  not  a  general  law."  State  v.  California 
Min.  Co.,  15  Nev.  249. 

3.  Specially.  —  Zulich  v.  Bowman,  42  Pa. 
St.  88. 

Specially  Authorized.  —  A  statute  conferred 
upon  any  police  officer  specially  authorized 
by  the  local  authorities  power  to  enter  upon  the 
premises  of  persons  licensed  to  sell  intoxicating 
liquors,  to  ascertain  in  what  manner  such  per- 
sons conducted  their  business.  In  construing 
this  provision  the  court  said :  "  The  words 
'  specially  authorized  '  merely  denote  the  au- 
thority to  be  derived  from  the  order  of  the 


mayor  and  aldermen  or  selectmen,  as  distin- 
guished from  the  powers  vested  in  police  offi- 
cers and  constables  by  virtue  of  their  offices 
under  general  laws.  To  construe  these  words 
as  requiring  every  order  of  the  mayor  and 
aldermen  or  selectmen  authorizing  an  entry  by 
constables  or  police  officers  upon  the  premises 
of  licensees,  to  state  the  names  of  the  officers 
and  to  designate  particular  buildings  and  times, 
would  be  to  create  unnecessary  embarrassment, 
if  not  to  defeat  the  whole  purpose  of  the  pro- 
vision." Com.  v.  Ducey,  126  Mass.  273.  See 
also  the  title  Search  and  Seizures,  ante. 

Animals  Specially  Imported  for  Breeding  Pur- 
poses —  Kevenue  Law.  —  See  U.  S.  v.  One 
Hundred  and  Ninety-Six  Mares,  29  Fed.  Rep. 
140. 

4.  Special  Meeting  Distinguished  from  Stated 
Meeting. — See  Zulich  v.  Bowman,  42  Pa.  St.  89. 

5.  Special  Order  Made  After  Final  Judgment.  — 

In  Comstock  Mill,  etc.,  Co.  v.  Allen,  21  Nev. 
330,  quoting  Hayne  on  New  Trial,  p.  584 
(§  196),  it  was  said:  "It  results  that  any 
ordar  *vhich  is  subsequent  in  point  of  time  to 
the  judgment  is  a  '  special  order  made  after 
final  judgment,'  and  is  appealable.  *  *  * 
So  that  the  rule  is  that  any  order  subsequent  in 
point  of  time  to  the  entry  of  judgment  is  ap- 
pealable." See  also  Matter  of  Walkerly,  94 
Cal.  352;  Connell  v.  Warren,  2  Idaho  855. 
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By  Briscoe  Baldwin  Clark. 

I.  Definition,  i  168. 

II.  General  Power  to  Levy  Assessments,  1169. 

1.  ///  General,  x  169. 

2.  Power  of  Municipalities,  1169. 

Ill  General  Constitutional  Requirements  and  Restrictions,  i  171. 

1 .  In  General,  1 1 7 1 . 

2.  Equal  Protection  of  Laws,  1172. 

3.  Taking  Private  Property  Without  Compensation,  1172. 

4.  Due  Process  of  Law,  11 73. 

5.  Provisions  Relating  to  Taxation,  1174. 

IV.  Nature  of  Improvements  for  Which  Assessments  May  Be  Levied, 

1 176. 

1.  In  General,  n 76. 

2.  Improvements  Previously  Constructed,  1176. 

3.  Opening  and  Vacating  Streets,  1177. 

4.  Grading  and  Paving  Streets,  1177. 

5.  Repaving  and  Regrading  Streets,  11 78. 

6.  Maintaining  and  Repairing  Streets,  1179. 

7.  Curbing  and  Guttering,  1180. 

8.  Constructing  Sidewalks,  n  80. 

9.  Constructing  Servers,  1181. 
1  o.  Constructing  Drains,  1 1 8 1 . 

11.  Building  Levees  and  Dikes,  1182. 

12.  Establishing  Parks,  1182. 

13.  Waterworks,  Pipes,  and  Mains,  1182. 

14.  Bridges,  1183. 

15.  Highways,  1183. 

16.  Street  Sprinkling  and  Sweeping,  1183. 

17.  Street  Lighting,  1184. 

V.  Property  Subject  to  Assessment,  i  184. 

1.  General,  11 84. 

2.  Benefits  to  Property,  1184. 

3.  Property  Used  for  Religious,  Charitable,  or  Educational  Purposes,  1185. 

4.  Cemeteries,  11 86. 

5.  Public  Property,  1186. 

6.  Property  of  Railroad  Companies,  1187. 

7.  Location  of  Property  Assessable,  1189. 

General,  1189. 

'■'■Abutting"  Property,  1190. 
r.  "Adjoining"  Property,  1191. 

"Adjacent  "  Property,  1191. 
^.  "Contiguous"  Property,  1192. 

11  Fronting  "  Property,  1192. 
^.  Property  in  "Vicinity"  or  "Neighbor hood,"  1192. 

"Square"  or  "Block,"  1192. 

8.  Agricultural  Lands  in  City  Limits,  1193. 

9.  Homestead,  1193. 

10.  Statutory  Exemptions,  1193. 

VI.  Amount  of  Assessment  and  Apportionment,  1194. 

1 .  General,  1 1 94. 

2.  Constitutional  and  Statutory  Restrictions  as  to  Amount,  1195.. 
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3.  Matters  to  Be  Included  in  Estimating  Cost  of  Improvement,  1196. 

4.  Apportionment  Between  Public  and  Property  Benefited,  1197. 

5.  Apportionment  Between  Property  Owners,  1198. 

a.  In  General,  1198. 

b.  According  to  Actual  Benefits,  1199. 

c.  According  to  Value,  1200. 

d.  According  to  Area,  1201. 

e.  According  to  Frontage,  1201. 

f.  According  to  Cost  of  Improvement  in  Front  of  Lot  1204. 

VII.  Assessment  Proceedings,  1204. 

1.  General  Compliance  with  Statutory  Provisions,  1204. 

2.  Estoppel  to  Object  to  Assessment,  1205. 

3.  Petition  by  Property  Owners,  1207. 

4.  Estimate  of  Expenses  and  Plans  of  Improvement,  1 209. 

5 .  Contract  for  Imp  roi  'em  ent,  1 2 1  o . 

6.  Ordinances  and  Resolutions,  121 1. 

a  .  In  General,  121 1. 

b.  Enactment,  12 13. 

c.  Requisites  as  to  Form  and  Sufficiency,  12 13. 

7.  Notice  in  Assessment  Proceedings,  12 15. 

a.  In  General,  12 15. 

b.  Form  of  Notice,  12 17. 

c.  Time  of  Notice,  1 2 1 7 . 

d.  Service  of  Notice,  12 18. 

8.  Time  of  Assessment,  12 19. 

9.  .5}'  Whom  Assessment  to  Be  Made,  12 19. 

a.  />z  General,  12 19. 

Appoint 'ment  of  Assessors,  Commissioners,  Etc.,  1220. 
c.  Qualifications,  1220. 

0a///,  1 2  2 1 . 

e.  Compensation,  1222. 

10.  General  Mode  of  Assessment,  1222. 

11.  Form  and  Contents  of  Assessment,  1222. 

12.  Confirmation  of  Report  and  Assessment,  1224. 

a.  7/2  General,  1224. 

&  Notice  of  Application  for  Confirmation,  1225. 

Objections  to  Confirmation,  1225. 
</.  Hearing  and  Trial  on  Confirmation,  1725. 
^.  Amendment  and  Correction  of  Report,  1226. 
/.  Operation  and  Effect  of  Confirmation,  1226. 

13.  Review  of  Assessment,  1227. 

14.  Reassessment,  1227. 

15.  Curative  Acts,  1228. 

VIII.  Enforcement  and  Collection,  1229. 

1.  Remedy  in  General,  1229. 

2.  -#y  Whom  Assessment  to  Be  Enforced,  1230. 

3.  Demand,  1231. 

4.  Payment  in  Instalments,  1231. 

5.  Interest,  1231. 

6.  «//^  Penalties  for  Nonpayment,  1232. 

7 .  Limitation  of  A ctions,  1232. 

8.  Sale  of  la /id,  1233- 

9.  Special  Tax  Bill  or  Certificate,  1234. 
10.  Zw»,  1234. 

a.  In  General,  1234. 

When  Lien  Attaches,  1235. 

Discharge  and  Duration  of  Lien,  1235. 
</.  Perfecting  Lien,  1236. 

Priorities,  1236. 
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n.  Personal  Liability,  1237. 

IX.  Remedies  of  Property  Owners,  1239. 

1.  Recovery  of  Assessments  Paid,  1239. 

2.  Equitable  Relief,  1241. 

3.  Certiorari,  1244. 

4.  Appeal,  1245. 

CROSS-REFERENCES. 

See  the  title  TAX  A  TION,  and  references  there  given. 

I.  Definition.  —  A  special  or  local  assessment  is  a  burden  imposed  by  law 
upon  real  property  for  a  public  improvement,  the  extent  of  the  burden  being 
determined  by  the  special  benefits  which  inure  to  the  assessed  property  by 
reason  of  the  improvement.1 

Assessment  Distinguished  from  Tax.  —  A  special  assessment  is  materially  different 
in  its  nature  from  a  tax.2  Thus,  where  there  is  an  exemption  from  "  taxa- 
tion," such  exemption  is  limited  to  taxation  for  general  governmental  and 
municipal  purposes,  and  does  not  extend  to  or  include  special  assessments.3 
Similarly,  constitutional  provisions  that  all  taxes  shall  be  equal  and  uniform 
apply  only  to  general  taxation,  and  have  no  application  to  local  assessments.4 
So  an  assessment  is  not  a  tax  within  the  meaning  of  a  statute  limiting  the 
time  within  which  the  collection  of  taxes  may  be  enforced.5  Again,  a  cove- 
nant that  a  vendor  shall  pay  all  "  taxes  "  assessed  against  the  property  prior 
to  the  surrender  of  possession  to  the  vendee  does  not  bind  the  vendor  to  pay 
a  local  assessment  so  levied;6  and,  on  the  other  hand,  a  condition  in  a  lease 
that  the  lessee  shall  pay  all  "assessments  "  does  not  bind  him  to  pay  taxes 
levied  for  general  purposes.7  Special  assessments  do  not  recur  annually  or  at 
stated  periods,  but  are  imposed  only  as  occasion  arises;8  and  they  can  be 
levied  on  real  estate  only.9  Where  the  basis  of  the  imposition  is  the  special 
benefit  inuring  to  the  property  assessed,  the  imposition  is  a  special  assess- 
ment,10 even,  it  has  been  held,  though  the  statute  authorizing  the  imposition 

1.  Definition. —  Doyle  v.  Austin,  47  Cal.  355  ;  Property    Subject    to    Assessment  —  Statutory 

New  London  v.  Miller,  60  Conn.   112;  West  Exemptions. 

Chicago  Park  Com'rs  v.  Farber,  171  111.  146;  4.  California.  —  Taylor   v.    Palmer,    31  Cal. 

Bass  v.  South  Park  Com'rs,  171  111.  370;  Me-  240. 

Guire  v.  Brockman,  58  Mo.  App.  307;   Ittner  Georgia.  —  Hayden  v.  Atlanta,  70  Ga.  817. 

v.  Robinson,  35  Neb.  133;  Sharp  v.  Speir,  4  Louisiana.  —  In  re  New  Orleans,  20  La.  Ann. 

Hill  (N.  Y.)  76  ;  Hale  v.  Kenosha,  29  Wis.  599.  499 ;  Munson  v.  Atchafalaya  Basin  Levee  Dist., 

2.  Assessment  Distinguished  from  Tax  —  Cali-  43  La.  Ann.  15. 

fomia.  —  Taylor  v.  Palmer,  31  Cal.  251;  Peo-  Maine.  —  Auburn  v.  Paul,  84  Me.  215. 

pie  v.  Whyler,  41  Cal.  351;  Doyle  v.  Austin,  Maryland.  —  Brooks   v.    Baltimore,    48  Md. 

47  Cal.  353.  269. 

Georgia.  —  Hayden  v.  Atlanta,  70  Ga.  817.  Ohio.  —  Hill  v.  Higdon,  5  Ohio  St.  243,  67 

Louisiana.  —  Davies  v.  New  Orleans,  40  La.  Am.  Dec.  289  ;  Reeves  v.  Wood  County,  8  Ohio 

Ann.  806  ;  Munson  v.  Atchafalaya  Basin  Levee  St.  333. 

Dist.,  43  La.  Ann.  15.  Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Lynch- 

Mississippi.  —  Macon  v.  Patty,  57  Miss.  386.  burg,  81  Va.  473. 

Missouri.  —  McGuire  v.  Brockman,   58  Mo.  Wisconsin.  —  Hale  v.  Kenosha,  29  Wis.  599. 

App.  307.  See  also  infra,  this  title,  General  Constitu- 

Neiv  York.  —  Sharp  v.  Speir,  4  Hill  (N.  Y.)  tional  Requirements  and  Restrictions. 

76.  5.  Gould  v.  Baltimore,  59  Md.  378.  Compare 

North  Carolina.  —  Raleigh  v.  Peace,  no  N.  Dalrymple  v.  Milwaukee,  53  Wis.  178. 

Car.  32.  6.  Municipality  No.  Two  v.  Curell,   13  La. 

Ohio.  —  Lima  v.  Lima  Cemetery  Assoc.,  42  318.    See  also  the  titles  Leases,  vol.  18,  pp. 

Ohio  St.  128,  51  Am.  Rep.  809.  652-654;  Vendor  and  Purchaser.     And  see 

Pennsylvania.  —  Pray  v.  Northern  Liberties,  Rate,  vol.  23,  p.  888,  note. 

31  Pa.  St.  71  ;  Washington  Ave.,  69  Pa.  St.  7.  See  the  title  Leases,  vol.  18,  p.  654. 

359,  8  Am.  Rep.  255.  8.  Bridgeport  v.  New  York,  etc.,  R.  Co.,  36 

South    Dakota.  —  Winona,    etc.,    R.    Co.   v.  Conn.  262,  4  Am.  Rep.  63;  Macon  v.  Patty,  57 

Watertown,  1  S.  Dak.  46.  Miss.  386. 

Wisconsin.  —  Soens  v.  Racine,  10  Wis.  271.  9.  Chicago,  etc.,  R.  Co.  v.  Phillips,  in  Iowa 

8.  See  the  title  Exemptions   (from   Taxa-  377;  Macon  v.  Patty,  57  Miss.  386. 

TION),  vol.  12,  p.  314,  and  see  infra,  this  title,  10.  Bass  v.  South  Park  Com'rs,  171  111.  370. 
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designated  it  as  a  tax.1  On  the  other  hand,  where  the  burden  is  imposed  pro 
rata  upon  all  the  property  owners  within  the  district,  according  to  its  value 
and  not  on  the  basis  of  special  benefit,  the  burden  is  a  tax  as  distinguished 
from  a  special  assessment,  though  it  is  imposed  for  the  purpose  of  constructing 
a  public  improvement  which  may  confer  greater  benefits  on  one  class  of  prop- 
erty than  on  another  class.2 

II.  General  Power  to  Levy  Assessments —  1.  In  General.  —  The  power  of 
the  legislature  to  authorize  the  levy  of  special  assessments  upon  real  property 
to  pay  for  public  improvements,  according  to  the  special  benefits  inuring  to 
the  property  by  reason  of  the  making  of  the  improvements,  is  universally 
acknowledged.3  Such  assessments  are  levied  in  the  exercise  of  the  power  of 
taxation,4  and  not  in  the  exercise  of  the  power  of  eminent  domain.5  The 
foundation  of  the  levy  is  the  benefit  conferred  upon  the  property  assessed  by 
the  public  improvement,  and  the  amount  of  the  assessment  cannot  exceed  the 
amount  of  such  benefit.6 

2.  Power  of  Municipalities.  —  In  the  absence  of  statutory  sanction,  munici- 
palities or  quasi  municipalities  have  no  power  to  levy  special  assessments  to 
pay  for  public  improvements  erected  by  them.7    The  legislature  may  confer 


1.  Doyle  v.  Austin,  47  Cal.  353.  See  also  West 
Chicago  Park  Com'rs  v.  Farter,  171  111.  146. 

2.  Williams  v.  Corcoran,  46  Cal.  553. 

3.  Legislative  Power.  —  Voigt  v.  Detroit,  123 
Mich.  547;  Wilson  v.  Trenton,  55  N.  J.  L.  220; 
Astor  v.  New  York,  37  N.  Y.  Super.  Ct.  539; 
Raleigh  v.  Peace,  no  N.  Car.  32.  ' 

4.  Based  on  Power  of  Taxation — United  States. 
—  Oilman  v.  Sheboygan,  2  Black  (U.  S.)  510. 

California.  —  Burnett  v.  Sacramento,  12  Cal. 
83,  73  Am.  Dec.  518;  Emery  v.  San  Francisco 
Gas  Co.,  28  Cal.  346;  Taylor  v.  Palmer,  31  Cal. 
250. 

Colorado.  —  Palmer  v.  Way,  6  Colo.  106 ; 
Pueblo  v.  Robinson,  12  Colo.  593. 

Connecticut.  —  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636. 

Georgia.  —  Hayden  v.  Atlanta,  70  Ga.  817,  7 
Am.  &  Eng.  Corp.  Cas.  228. 

Illinois.  —  Adams  County  v.  Quincy,  130  111. 
566. 

Indiana.  —  Palmer  v.  Stumph,  29  Ind.  335. 

Kentucky. —  Bradley  V.  McAtee,  7  Bush  (Ky.) 
667,  3  Am.  Rep.  309. 

Louisiana.  —  Municipality  Number  Two  v. 
White,  9  La.  Ann.  446. 

Maryland.  —  Moale  v.  Baltimore,  5  Md.  314, 
61  Am.  Dec.  276 ;  Baltimore  v.  Green  Mount 
Cemetery,  7  Md.  517;  Baltimore  v.  Johns 
Hopkins  Hospital,  56  Md.  1  ;  Gould  v.  Balti- 
more, 59  Md.  378. 

Massachusetts.  —  Harvard  College  v.  Board 
of  Aldermen,  104  Mass.  482. 

Michigan.  —  Williams  v.  Detroit,  2  Mich. 
560. 

Minnesota.  —  McComb  v.  Bell,  2  Minn.  295  ; 
Stinson  v.  Smith,  8  Minn.  366  ;  Noonan  v.  Still- 
water, 33  Minn.  198,  53  Am.  Rep.  23  ;  Henne- 
pin County  v.  Bartleson,  37  Minn.  343. 

Mississippi.  —  Williams  v.  Cammack,  27  Miss. 
200,  61  Am.  Dec.  508. 

Missouri.  —  Garrett  v.  St.  Louis,  25  Mo.  505, 
69  Am.  Dec.  475  ;  Newby  v.  Platte  County,  25 
Mo.  258 ;  State  v.  St.  Louis,  62  Mo.  244. 

Nebraska.  —  Wilson  v.  Auburn,  27  Neb.  440. 

New  Jersey.  —  State  v.  Fuller,  34  N.  J.  L. 
227;  State  v.  Newark,  35  N.  J.  L.  168. 

New  York.  —  Astor  v.  New  York,  37  N.  Y. 
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Super.  Ct.  539;  Brewster  v.  Syracuse,  19  N.  Y. 
118;  New  York  Protestant  Episcopal  Public 
School  v.  Davis,  31  N.  Y.  582;  Litchfield  v. 
Vernon,  41  N.  Y.  123;  People  v.  Brooklyn,  4 
N.  Y.  419,  ss  Am.  Dec.  266;  Matter  of  Van 
Antwerp,  56  N.  Y.  265  ;  Roosevelt  Hospital  v. 
New  York,  84  N.  Y.  112. 

North  Carolina.- — Raleigh  v.  Peace,  no  N. 
Car.  32. 

Ohio. —  Scovill  v.  Cleveland,  1  Ohio  St.  126; 
Hill  v.  Higdon,  5  Ohio  St.  246,  67  Am.  Dec. 
289. 

Pennsylvania.  —  Washington  Ave.,  69  Pa. 
St.  352,  8  Am.  Rep.  255 ;  Hammett  v.  Phila- 
delphia, 65  Pa.  St.  146,  3  Am.  Rep.  615  ;  In  re 
Vacation  of  Centre  St.,  115  Pa.  St.  247. 

Rhode  Island.  —  Bishop  v.  Tripp,  15  R.  I. 
466. 

Texas.  —  Roundtree  v.  Galveston,  42  Tex. 
612. 

Vermont.  —  Allen  v.  Drew,  44  Vt.  175. 
Wisconsin.  —  Weeks  v.  Milwaukee,   10  Wis. 
256;  Soens  v.  Racine,  10  Wis.  271;  Holton  v. 
Milwaukee,  31  Wis.  27. 

5.  McComb  v.  Bell,  2  Minn.  295  ;  Stinson  v. 
Smith,  8  Minn.  366. 

6.  See  infra,  this  title,  Amount  of  Assess- 
ment and  Apportionment  —  In  General. 

7.  Power  of  Municipalities  —  California. — 
Beaudry  v.  Valdez,  32  Cal.  276 :  Himmeltnann 
v.  Satterlee,  50  Cal.  68;  Dyer  v.  Chase,  52  Cal. 
440 ;  German  Sav.,  etc.,  Soc.  v.  Ramish,  138 
Cal.  120. 

District  of  Columbia.  —  Danenhower  v.  Dis- 
trict of  Columbia,  7  Mackey  (D.  C.)  99;  All- 
man  v.  District  of  Columbia,  3  App.  Cas.  (D. 
C.)  8. 

Georgia.  —  Augusta  v.  Murphey,  79  Ga.  101, 
1 7  Am.  &  Eng.  Corp.  Cas.  6-21. 

Illinois.  —  Wright  v.  Chicago,  20  111.  252 ; 
Updike  v.  Wright,  81  111.  49;  Chicago  v.  Law, 
1)4  HI.  576. 
Iowa.  —  Fairfield  v.  Ratcliff,  20  Iowa  396. 
Kansas.  —  Leavenworth  v.  Rankin,  2  Kan. 
357  ;  Simpson  v.  Kansas  City,  46  Kan.  438,  37 
Am.  &  Eng.  Corp.  Cas.  252. 

Kentucky.  —  Caldwell  v.  Rupert,  10  Bush 
(Ky.)  179. 
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upon  such  bodies  the  power  to  levy  special  assessments,  and  the  question 
whether  it  has  done  so  in  a  particular  instance  is  merely  a  question  of  statu- 
tory construction.1  An  express  constitutional  provision  authorizing  the  legis- 
lature to  confer  the  power  of  levying  special  assessments  upon  particular 
municipalities  does  not  impliedly  restrict  its  right  to  confer  such  power  upon 
other  municipalities  not  enumerated.2  The  constitutional  right  of  munici- 
palities to  local  self-government  has  been  held  to  restrict  the  power  of  the 
legislature  to  confer  upon  a  board,  independently  of  the  control  of  the  govern- 
ing body  of  a  municipality,  power  to  make  local  improvements  in  which  the 
state  has  no  concern,  and  to  impose  assessments  therefor,  and  thus  to  compel 
the  municipality,  without  its  consent,  to  make  such  improvement.3    As  the 


Louisiana.  —  New  Iberia  v.  Weeks,  104  La. 

489. 

Maryland.  —  Annapolis  v.  Harwood,  32  Md. 
471,  3  Am.  Rep.  161. 

Minnesota.  —  Minnesota  Linseed  Oil  Co.  v. 
Palmer,  20  Minn.  468 ;  Newbery  v.  Fox,  37 
Minn.  141,  5  Am.  St.  Rep.  830;  In  re  Minne- 
tonka  Lake  Imp.,  56  Minn.  513,  45  Am.  St.  Rep. 
494. 

Missouri.  —  Houstonia  v.  Grubbs,  80  Mo.  App. 
433;  Halpin  v.  Campbell,  71  Mo.  493. 

Nebraska.  —  Harmon  v.  Omaha,  S3  Neb.  164. 

New  Jersey.  —  Shackelton  v.  Board  of  Coun- 
cilmen.  39  N.  J.  L.  660;  State  v.  East  Orange, 
50  N.  J.  L.  354. 

Neiv  Mexico.  —  Albuquerque  'v.  Zeiger,  5  N. 
Mex.  674. 

New  York.  —  Sharp  v.  Speir,  4  Hill  (N.  Y.) 
76  ;  Matter  of  Second  Ave  M.  E.  Church,  66  N. 
Y.  395;  Stebbins  v.  Kay,  123  N.  Y.  31  ;  People 
v.  Coffey,  66  Hun  (N.  Y.)  160;  Alvord  v.  Syra- 
cuse, 163  N.  Y.  158. 

Ohio.  —  Lima  v.  Lima  Cemetery  Assoc.,  42 
Ohio  St.  128,  51  Am.  Rep.  809;  Elliott  v.  Berry, 
41  Ohio  St.  no;  Baker  v.  Norwood,  n  Ohio 
Cir.  Dec.  371. 

Oregon.  —  Paulson  v.  Portland,  16  Oregon 
45°. 

Pennsylvania.  —  Sycamore  Alley,  9  Pa.  Co. 
Ct.  61  ;  Philadelphia  v.  Greble,  38  Pa.  St.  339; 
Wistar  v.  Philadelphia,  80  Pa.  St.  505,  21  Am. 
Rep.  112;  Reed  v.  Erie,  79  Pa.  St.  346;  Wilson 
v.  Allegheny  City,  79  Pa.  St.  272  ;  Berghaus  v. 
Harrisburg,  122  Pa.  St.  289;  Shoemaker  v. 
Harrisburg,  122  Pa.  St.  285;  Mill  Creek  Sewer, 
196  Pa.  St.  183;  Meadville  v.  Dickson,  129  Pa. 
St.  1  ;  Steelton  v.  Booser,  162  Pa.  St.  630. 

Texas.  —  Allen  v.  Galveston,  51  Tex.  302. 

Virginia.  —  Green  v.  Ward,  82  Va.  324 ; 
Whiting  v.  West  Point,  88  Va.  905,  29  Am.  St. 
Rep.  750. 

Wisconsin.  —  State  v.  Ashland,  71  Wis.  502; 
Dietz  v.  Neenah,  91  Wis.  422. 
1.  Delegation  of  Powers  to  Municipalities  — 

United  States.  —  Willard  v.  Presbury,  14  Wall. 
(U.  S.)  676;  New  Orleans  v.  Warner,  175  U.  S. 
120. 

Arkansas.  —  Little  Rock  v.  Board  of  Improve- 
ments, 42  Ark.  152. 

California.  —  Hellman  v.  Shoulters,  114  Cal. 
136. 

Colorado.  —  Pueblo  v.  Robinson,  12  Colo.  593. 

Illinois.  —  Harward  v.  St.  Clair,  etc.,  Levee, 
etc.,  Co.,  51  111.  130;  Hessler  v.  Drainage 
Com'rs,  53  111.  105  ;  Gage  v.  Graham,  57  111.  144; 
Board  of  Directors  v.  Houston,  71  111.  318;  Up- 
dike v.  Wright,  81  111.  49;  West  Chicago  Park 
Com'rs  v.  Western  Union  Tel.  Co.,  103  111.  33; 


Cornell  v.  People,  107  111.  372;  Land  Owners  v. 
People,  113  111.  296;  Wetherell  v.  Devine,  116 
111.  631;  Wilson  v.  Sanitary  Dist.,  133  111.  443; 
Jones  v.  Lake  View,  151  111.  663. 

Iowa.  —  Warren  v.  Henly,  31  Iowa  31. 

Kansas.  —  Burnes  v.  Atchison,  2  Kan.  454. 

Kentucky.  —  Lexington  v.  McQuillan,  9  Dana 
(Ky.)  513,  35  Am.  Dec.  159;  Louisville  v. 
Hyatt,  2  B.  Mon.  (Ky.)  178,  36  Am.  Dec.  594; 
Bradley  v.  McAtee,  7  Bush  (Ky.)  667,  3  Am. 
Rep.  309 ;  Gibson  v.  O'Brien,  (Ky.  1887)  6  S. 
W.  Rep.  28. 

Louisiana.  —  Municipality  No.  2  v.  Guillotte, 

14  La.  Ann.  295  ;  Davies  v.  New  Orleans,  40  La. 
Ann.  806. 

Maryland.  —  Alexander  v.  Baltimore,  5  Gill 
(Md.)  392,  46  Am.  Dec.  630;  Burgess  v.  Pue,  2 
Gill  (Md.)  12. 

Michigan.  —  Hoyt  v .  East  Saginaw,  19  Mich. 
39,  2  Am.  Rep.  76  ;  Grand  Rapids  School  Furni- 
ture Co.  v.  Grand  Rapids,  92  Mich.  564 ;  White 
v.  Saginaw,  67  Mich.  33 ;  Trowbridge  v.  De- 
troit, 99  Mich.  443. 

Minnesota.  — ■  Dowlan  v.  Sibley  County,  36 
Minn.  430 ;  Hennepin  County  v.  Bartleson,  37 
Minn.  343. 

Nebraska.  - —  Dodge  County  v.  Acom,  61  Neb. 
376. 

New  Jersey.  —  Wilson  v.  Trenton,  55  N.  J.  L. 
220;  State  v.  East  Orange,  50  N.  J.  L.  354. 

New  York.  —  Matter  of  Zborowski,  68  N.  Y. 
88. 

Ohio.  —  Bonebrake  v.  Wall,  11  Ohio  Dec. 
(Reprint)  38,  24  Cine.  L.  Bui.  17s;  Krumberg 
v.  Cincinnati,  29  Ohio  St.  69. 

Oregon.  —  Beers  v.  Dalles  City,  16  Oregon 
334. 

Pennsylvania.  —  Washington  Ave.,  69  Pa.  St. 
352,  8  Am.  Rep.  255  ;  Philadelphia  v.  Bowman, 
175  Pa-  St.  91. 

South  Carolina.  —  City  Council  v.  Pinckney, 
3  Brev.  (S.  Car.)  217;  Mauldin  v.  Greenville, 
42  S.  Car.  293,  46  Am.  St.  Rep.  723. 

Texas.  —  Taylor  v.  Boyd,  63  Tex.  533  ;  Adams 
v.  Fisher,  63  Tex.  651,  75  Tex.  657;  Connor  v. 
Paris,  87  Tex.  32. 

Vermont.  —  Allen  v.  Drew,  44  Vt.  174. 

Wisconsin.  —  Johnson  v.  Milwaukee,  40  Wis. 
315. 

2.  State  v.  Lancaster  County  Com'rs,  4  Neb. 
540,  19  Am.  Rep.  641  ;  State  v.  Dodge  County 
Com'rs,  8  Neb.  124,  30  Am.  Rep.  819  ;  Darst  v. 
Griffin,  31  Neb.  668;  Dodge  County  v.  Acom, 
61  Neb.  376;  Hansen  v.  Hammer,  15  Wash.  315. 

8.  Cook  Farm  Co.  v.  Detroit,  124  Mich.  426. 
See  also  Park  Com'rs  v.  Detroit,  28  Mich.  228, 

15  Am.  Rep.  202;  Bailey  v.  New  York,  3  Hill 
(N.  Y.)  531,  38  Am.  Dec.  669. 
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power,  if  conferred  upon  a  municipality,  is  in  a  sense  in  derogation  of  private 
rights,  statutes  attempting  to  confer  it  will  be  strictly  construed,  and  to  bring 
the  power  into  existence  it  must  be  plainly  conferred.1  A  general  power  of 
taxation  conferred  upon  a  municipality  does  not  include  the  power  to  impose 
special  assessments. a  The  power  to  levy  special  assessments  and  to  levy  gen- 
eral taxes  to  pay  for  a  public  improvement  may  be  conferred  upon  a  munici- 
pality and  exist  at  the  same  time,  and  where  the  power  to  levy  special 
assessments  for  an  improvement  has  been  expressly  conferred,  a  subsequent 
grant  of  power  to  levy  general  taxes  for  such  improvement  does  not  take 
away  the  power  of  special  assessment;  3  and  where  both  of  these  powers  exist, 
the  question  which  of  them  shall  be  exercised  is  within  the  discretion  of  the 
municipality.4 

The  Electors  of  a  municipality  cannot  confer  on  the  municipality  power  to 
levy  special  assessments.5 

III.  General  Constitutional  Requirements  and  Restrictions  —  1.  In 
General.  —  The  imposition  of  special  assessments  according  to  the  benefits 
conferred  by  a  public  improvement  has  frequently  been  attacked  on  constitu- 
tional grounds,  and  the  validity  of  such  assessments  sustained; 6  and  in  some 


1.  Strict  Construction  of  Statutes  —  Kentucky. 
—  Broadway  Baptist  Church  v.  McAtee,  8  Bush 
(Ky.)  508,  8  Am.  Rep.  480 ;  Kniper  v.  Louis- 
ville, 7  Bush  (Ky.)  599. 

Louisiana.  —  Barber  Asphalt  Paving  Co.  v. 
Watt,  51  La.  Ann.  1345. 

Michigan.  —  Matter  of  Power,  29  Mich.  504. 

Neiv  York.  —  Hopkins  v.  Mason,  (Supm.  Ct. 
Gen.  T.)  42  How.  Pr.  (N.  Y.)  115. 

Ohio.  —  Birdseye  v.  Clyde,  61  Ohio  St.  27. 

Pennsylvania.  —  Wistar  v.  Philadelphia,  80 
Pa.  St.  505,  21  Am.  Rep.  112. 

Texas.  —  Allen  v.  Galveston,  51  Tex.  318. 

Wisconsin.  —  Oshkosh  City  R.  Co.  v.  Winne- 
bago County,  89  Wis.  435. 

2.  General  Power  of  Taxation.  —  Augusta  v. 
Murphey,  79  Ga.  101  ;  Bloomington  v.  Latham, 
142  111.  462;  Morgan  Park  v.  Wiswall,  155  111. 
262  ;  Annapolis  v.  Harwood,  32  Md.  474,  3  Am. 
Rep.  161.  Compare  Greensburg  v.  Young,  53 
Pa.  St.  280. 

3.  State  v.  West  Orange  Tp.,  40  N.  J.  L.  122; 
In  re  Dugro,  50  N.  Y.  513. 

4.  In  re  Dugro,  50  N.  Y.  513.  See  also  Kueh- 
ner  v.  Freeport,  143  111.  103,  stated  under  Both, 
vol.  4.  P-  734- 

5.  Squire  v.  Cartwright,  67  Hun  (N.  Y.)  218. 

6.  Constitutional  Exercise  of  Power — United 
States.  —  Bauman  v.  Ross,  167  U.  S.  548;  U.  S. 
v.  Memphis,  97  U.  S.  284. 

California.  —  Davies  w.'Los  Angeles,  86  Cal. 
37  ;  Lent  v.  Tillson,  72  Cal.  404  ;  Thomason  v. 
Ashworth,  73  Cal.  73. 

Connecticut.  —  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636. 

Delaware.  —  English  v.  Wilmington,  2  Marv. 
(Del.)  63. 

Illinois.  —  Bedard  v.  Hall,  44  111.  91  ;  Dunham 
v.  People,  96  111.  331  ;  Falch  v.  People,  99  111. 
137;  McChesney  v.  Hyde  Park.  (111.  1891)  28 
N.  E.  Rep.  1 1 02;  West  Chicago  Park  Com'rs  v. 
Farber,  171  111.  146;  Chicago  Title,  etc.,  Co.  v. 
Lake  View,  187  111.  622:  Green  v.  Springfield, 
130  111.  515. 

Indiana.  —  Snyder  v.  Rockport,  6  Ind.  240; 
Palmer  v.  Stumph,  29  Ind.  329;  Lafayette  v. 
Fowler,  34  Ind.  140 ;  Turpin  v.  Eagle  Creek, 
etc.,  Gravel  Road  Co.,  48  Ind.  45 ;  Leeds  v. 


Defrees,  157  Ind.  392;  Pittsburgh,  etc.,  R.  Co. 
v.  Fish,  158  Ind.  525  ;  Hibben  v.  Smith,  158  Ind. 
206;  Wray  v.  Fry,  158  Ind.  92. 

Iowa.  —  Burlington  v.  Quick,  47  Iowa  222. 

Kansas.  —  Hines  v.  Leavenworth,  3  Kan.  186  ; 
Parker  v.  Challiss,  9  Kan.  155;  Moore  v.  Paola, 
63  Kan.  867. 

Kentucky.- — Bradley  v.  McAtee,  7  Bush 
(Ky.)  667,  3  Am.  Rep.  309;  Louisville  v.  Hyatt, 
2  B.  Mon.  (Ky.)  177,  36  Am.  Dec.  594. ;  Coving- 
ton v.  Worthington,  88  Ky.  206  ;  Dunlop  v.  Gos- 
nell,  (Ky.  1896)  35  S.  W.  Rep.  108;  Abraham 
v.  Louisville,  (Ky.  1901)  62  S.  W.  Rep.  1041  ; 
Barfield  v.  Gleason,  (Ky.  1901)  63  S.  W.  Rep. 
964.  Compare  Sutton  v.  Louisville,  5  Dana 
(Ky.)  28. 

Maryland.  —  Alexander  v.  Baltimore,  5  Gill 
(Md.)  383,  46  Am.  Dec.  630;  Moale  v.  Balti- 
more, 5  Md.  314,  61  Am.  Dec.  276;  Henderson 
v.  Baltimore,  8  Md.  352  ;  Howard  v.  Baltimore 
First  Independent  Church,  18  Md.  451  ;  Brooks 
v.  Baltimore,  48  Md.  265. 

Massachusetts.  —  Dorgan  v.  Boston,  12  Allen 
(Mass.)  223;  Goddard  Petitioner,  16  Pick. 
(Mass.)  504,  28  Am.  Dec.  259;  Wright  v.  Bos- 
ton, 9  Cush.  (Mass.)  233;  Salem  Turnpike,  etc., 
Corp.  v.  Essex  County,  100  Mass.  282;  Jones  v. 
Board  of  Aldermen,  104  Mass.  461  ;  Prince  v. 
Boston,  in  Mass.  226;  Butler  v.  Worcester,  1 1 2 
Mass.  541  ;  Boylston  Market  Assoc.  v.  Boston, 
113  Mass.  528;  Howe  v.  Cambridge,  114  Mass. 
388 ;  Boston  Seamen's  Friend  Soc.  v.  Boston, 
116  Mass.  181,  17  Am.  Rep.  153;  Holt  v.  Som- 
erville,  127  Mass.  408;  Masonic  Bldg.  Assoc.  v. 
Brownell,  164  Mass.  306;  Hall  v.  Street  Com'rs, 
177  Mass.  434;  Stark  v.  Boston,  180  Mass.  293. 

Michigan.  —  Williams  v.  Detroit,  2  Mich.  560. 
Compare  Blades  v.  Water  Com'rs,  122  Mich. 
366. 

Minnesota.  —  Rogers  v.  St.  Paul.  22  Minn. 
494;  State  v.  District  Ct.,  61  Minn.  542;  State 
v.  Macalester  College,  87  Minn.  165;  State  v. 
District  Ct.,  87  Minn.  146. 

Mississippi.  —  Smith  v.  Aberdeen,  25  Miss. 
458. 

Missouri.  —  Keith  v.  Bingham,  100  Mo.  300  ; 
Sedali.i  v.  Coleman,  82  Mo.  App.  560;  Garrett 
v.  St.  Louis,  25  Mo.  505,  69  Am.  Dec.  475  ;  St. 
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jurisdictions  there  are  constitutional  provisions  which  expressly  authorize  the 
imposition  of  special  assessments  to  pay  for  local  improvements.1 

2.  Equal  Protection  of  Laws.  —  Constitutional  provisions  guaranteeing  to  all 
persons  the  equal  protection  of  the  laws  do  not  prohibit  the  imposition  of 
special  assessments  on  all  property  similarly  situated.* 

3.  Taking  Private  Property  Without  Compensation.  —  Special  assessments 
founded  on  the  special  benefits  incurred  do  not  fall  under  the  constitutional 
inhibition  against  taking  private  property  for  public  use  without  just  compen- 
sation.3 If,  however,  the  assessments  upon  particular  property  are  in  excess 
of  the  benefits  conferred,  there  is,  pro  tanto,  an  unconstitutional  taking  of 
private  property  for  public  use  without  just  compensation.4 


Joseph  v.  O'Donoghue,  31  Mo.  345;  St.  Louis 
v.  Clemens,  36  Mo.  467  ;  Uhrig  v.  St.  Louis,  44 
Mo.  458  ;  State  v.  St.  Louis,  52  Mo.  574;  Kansas 
City  v.  Johnson,  78  Mo.  661  ;  Buchan  v.  Broad- 
well,  88  Mo.  31. 

Nebraska.  —  Wheeler  v.  Plattsmouth,  7  Neb. 
270. 

New  Jersey.  —  State  v.  Dean,  23  N.  J.  L.  335. 

Neiv  York.  —  McLaughlin  v.  Miller,  124  N. 
Y.  510;  Litchfield  v.  McComber,  42  Barb.  (N. 
Y.)  288;  People  V.  Brooklyn,  4  N.  Y.  419,  55 
Am.  Dec.  266  ;  Manice  v.  New  York,  8  N.  Y. 
120  ;  Litchfield  v.  Vernon,  41  N.  Y.  123  ;  Spencer 
v.  Merchant,  100  IM.  Y.  585. 

North  Dakota.  —  Roberts  v.  Fargo  First  Nat. 
Bank,  8  N.  Dak.  504. 

Ohio.  —  Ridenour  v.  Saffin,  1  Handy  (Ohio) 
464;  Hill  v.  Higdon,  5  Ohio  St.  243,  67  Am. 
Dec.  289 ;  Marion  v.  Epler,  5  Ohio  St.  250 ; 
Ernst  v.  Kunkle,  5  Ohio  St.  520  ;  Northern  In- 
diana R.  Co.  v.  Connelly,  10  Ohio  St.  160; 
Maloy  v.  Marietta,  1 1  Ohio  St.  636 ;  Corry  v. 
Campbell,  25  Ohio  St.  134;  Gest  v.  Cincinnati, 
26  Ohio  St.  275  ;  Raymond  v.  Cleveland,  42 
Ohio  St.  522 ;  Dayton  v.  Bauman,  66  Ohio  St. 
379.  Compare  Maloy  v.  Marietta,  3  Ohio  Dec. 
(Reprint)  70,  2  Wkly.  L.  Gaz.  406. 

Pennsylvania.  —  McMasters  v.  Com.,  3  Watts 
(Pa.)  292;  Franklin  v.  Hancock,  18  Pa.  Super. 
Ct.  398;  Schenley  v.  Allegheny,  25  Pa.  St.  128; 
Wray  v.  Pittsburgh,  46  Pa.  St.  365  ;  Stroud  v. 
Philadelphia,  61  Pa.  St.  257;  Hammett  v.  Phila- 
delphia, 65  Pa.  St.  146,  3  Am.  Rep.  615;  Wash- 
ington Ave.,  69  Pa.  St.  358,  8  Am.  Rep.  255  ; 
Michener  v.  Philadelphia,  118  Pa.  St.  53s  ;  In  re 
Vacation  of  Center  St.,  115  Pa.  St.  247;  Harris- 
burg  v.  Segelbaum,  151  Pa.  St.  172;  Oil  City  v. 
Oil  City  Boiler  Works,  152  Pa.  St.  354. 

Rhode  Island.  —  Matter  of  Dorrance  St.,  4  R. 
1.  231  ;  Deblois  v.  Barker,  4  R.  I.  445. 

Soutli  Carolina.  —  Cruikshanks  v.  City  Coun- 
cil, 1  McCord  L.  (S.  Car.)  360;  States.  Charles- 
ton, 12  Rich.  L.  (S.  Car.)  702. 

Texas.  —  Connor  v.  Paris,  87  Tex.  32. 

Vermont.  —  Woodhouse  v.  Burlington,  47  Vt. 
301. 

Virginia.  —  Davis  v.  Lynchburg,  84  Va.  861. 
Washington.  —  McNamee     v.     Tacoma,  24 
Wash.  591. 

West  Virginia.  —  Parkersburg  v.  Tavenner, 
42  W.  Va.  486. 

Wisconsin.  —  Weeks  v.  Milwaukee,  10  Wis. 
242  ;  Sanderson  v.  Herman,  108  Wis.  662. 

1.  Constitutional  Provisions  Authorizing  Assess- 
ments. —  Ahern  v.  Board  of  Imp.  Dist.  No.  3, 
69  Ark.  68;  Hyde  Park  v.  Spencer,  118  111.  446; 
West  Chicago  Park  Com'rs  v.  Sweet,  167  111. 


326;  McChesney  v.  Hyde  Park,  151  111.  634; 
Scott  County  v.  Hinds,  50  Minn.  204 ;  Dowlan 
v.  Sibley  County,  36  Minn.  430. 

2.  Equal  Protection  of  Laws.  —  Walston  v. 
Nevin,  128  U.  S.  578  (stated  in  the  title  Civil 
Rights,  vol.  6,  p.  80,  note)  ;  Owen  v.  Sioux 
City,  91  Iowa  190. 

3.  Taking  Property  Without  Compensation  — 
Connecticut.  —  Nichols  v.  Bridgeport,  23  Conn. 
189,  60  Am.  Dec.  636. 

Illinois.  —  Peoria  v.  Kidder,  26  111.  351; 
White  v.  People,  94  111.  604 ;  Chicago,  etc.,  R. 
Co.  v.  Elmhurst,  165  111.  148. 

Indiana.  —  Martin  v.  Wills,  157  Ind.  153. 

Iowa.  —  Warren  v.  Henly,  31  Iowa  31. 

Kentucky.  —  Sutton  v.  Louisville,  5  Dana 
(Ky.)  28 ;  Lexington  v.  McQuillan,  9  Dana 
(Ky.)  513,  35  Am.  Dec.  159;  Howell  v.  Bristol, 
8  Bush  (Ky.)  493;  Covington  v.  Worthington, 
88  Ky.  206. 

Maryland.  —  Baltimore  v.  Green  Mount  Ceme- 
tery, 7  Md.  5 1 7. 

Massachusetts.  —  Jones  v.  Board  of  Alder- 
men, 104  Mass.  461. 

Michigan.  —  Woodbridge  v.  Detroit,  8  Mich. 
278 ;  Grand  Rapids  School  Furniture  Co.  v. 
Grand  Rapids,  92  Mich.  571. 

Mississippi.  —  Griffin  v.  Dogan,  48  Miss.  11. 

Missouri.  —  Garrett  v.  St.  Louis,  25  Mo.  505, 
69  Am.  Dec.  475  ;  St.  Joseph  v.  Anthony,  30  Mo. 
537;  Uhrig  v.  St.  Louis,  44  Mo.  458;  Keith  v. 
Bingham,  100  Mo.  300;  Heman  v.  Schulte,  166 
Mo.  409 ;  Springfield  v.  Baker,  56  Mo.  App. 
637- 

New  Jersey.  ■ —  Smith  v.  Newark,  32  N.  J. 
Eq.  1  ;  State  v.  Fuller,  34  N.  J.  L.  227 ;  State  v. 
Newark,  35  N.  J.  L.  168;  State  v.  Paterson,  37 
N.  J.  L.  380. 

New  York.  —  People  v.  Brooklyn,  4  N.  Y. 
419.  55  Am.  Dec.  266;  Litchfield  v.  Vernon,  41 
N.  Y.  123;  People  v.  Lawrence,  41  N.  Y.  140. 

Ohio.  —  Scovill  v.  Cleveland,  1  Ohio  St.  126; 
Hill  v.  Higdon,  5  Ohio  St.  243  ;  67  Am.  Dec. 
289  ;  Reeves  v.  Wood  County,  8  Ohio  St.  333  ; 
Maloy  v.  Marietta,  11  Ohio  St.  636. 

Pennsylvania.  —  Stroud  v.  Philadelphia,  61 
Pa.  St.  253  ;  Washington  Ave.,  69  Pa.  St.  352, 
8  Am.  Rep.  255. 

Rhode  Island.  —  Matter  of  Dorrance  St.,  4 
R.  I.  230. 

Vermont.  —  Allen  v.  Drew,  44  Vt.  187. 
Wisconsin.  —  Holton  v.  Milwaukee,  31  Wis. 

27- 

4.  United  States.  —  Norwood  v.  Baker,  172 
U.  S.  269  ;  Fay  v.  Springfield,  94  Fed.  Rep.  409. 
See  also  Wight  v.  Davidson,  181  U.  S.  371. 
reversing  16  App.  Cas.  (D.  C.)  371. 

172  Volume  XXV. 


Constitutional  SPECIAL  OR  LOCAL  ASSESSMENTS.  Requirements. 


Enforcement  of  Assessment.  —  There  are  some  well-considered  cases  holding  that 
statutes  which  authorize  personal  judgments  against  the  owners  of  property 
assessed  are  obnoxious  to  the  constitution  in  that  they  authorize  the  taking 
of  private  property  for  which  there  is  not  necessarily  any  compensation  given 
in  return,  though  in  many  instances  the  power  of  the  legislature  to  make 
assessments  for  local  improvements  a  personal  charge  has  been  expressly  sus- 
tained or  the  liability  has  been  enforced  without  question.1  Of  course  there 
can  be  no  objection  to  making  an  assessment  upon  particular  property 
benefited  by  a  local  improvement  a  lien  upon  such  property.2 

4.  Due  Process  of  Law.  —  Constitutional  provisions  prohibiting  a  deprivation 
of  property  without  due  process  of  law  do  not  prohibit  special  assessments 
where,  in  proceedings  for  the  levy  or  enforcement  of  such  assessments,  the 
property  owner  receives  an  opportunity  to  be  heard  and  to  contest  the  validity 
of  the  assessment  and  the  proportion  of  the  general  cost  of  the  improvement 
which  shall  be  assessed  against  his  property.3    On  the  other  hand,  the  impo- 


California.  —  Creighton  v.  Manson,  27  Cal. 
620;  Lent  v.  Tillson,  72  Cal.  441. 

Illinois.  —  Crawford  v.  People,  82  111.  557. 

Indiana.  —  Adams  v.  Shelby ville,  154  Ind. 
467,  77  Am.  St.  Rep.  484.  See  also  Martin  v. 
Wills,  157  Ind.  153. 

Kentucky.  —  Louisville  v.  Louisville  Rolling 
Mill  Co.,  3  Bush  (Ky.)  416,  96  Am.  Dec.  243; 
Graham  v.  Conger,  85  Ky.  582  ;  Conger  v.  Berg- 
man, (Ky.  1889)  11  S.  VV.  Rep.  84. 

Louisiana.  —  In  re  Drainage  Co.,  11  La.  Ann. 
370 ;  Excelsior  Planting,  etc.,  Co.  v.  Green,  39 
La.  Ann.  455. 

Massachusetts.  —  Sears  v.  Street  Com'rs,  173 
Mass.  350. 

Michigan.  —  Matter  of  Willis  Ave.,  56  Mich. 
244  ;  White  v.  Saginaw,  67  Mich.  33  ;  Detroit  v. 
Judge,  112  Mich.  588. 

Missouri.  —  Zoeller  v.  Kellogg,  4  Mo.  App. 
163.    Compare  Rutherford  v.  Hamilton,  97  Mo. 

Mi- 
Nebraska. —  Hanscom  v.  Omaha,  11  Neb.  41  ; 
Cain  v.  Omaha,  42  Neb.  120. 

New  Jersey.  —  State  v.  Newark,  37  N.  J.  L. 
417,  18  Am.  Rep.  729;  State  v.  Street,  etc., 
Com'rs,  42  N.  J.  L.  510;  State  v.  Newark,  45 
N.  J.  L.  104;  State  v.  Jersey  City,  45  N.  J.  L. 
256;  Reynolds  v.  Paterson,  48  N.  J.  L.  435; 
New  York,  etc.,  R.  Co.  v.  Kearney  Tp.  Com- 
mittee, 55  N.  J.  L.  463  ;  Newark  v.  Verona  Tp., 
58  N.  J.  L.  595  ;  Tide- Water  Co.  v.  Coster,  18 
N.  J.  Eq.  527,  90  Am.  Dec.  634 ;  Vreeland  v. 
Bayonne,  58  N.  J.  L.  126;  Borton  v.  Camden, 
65  N.  J.  L.  511. 

New  York.  —  Matter  of  Canal  St.,  1 1  Wend. 
(N.  Y.)  155. 

Ohio. —  Dodsworth  v.  Cincinnati,  10  Ohio 
Cir.  Dec.  177,  18  Ohio  Cir.  Ct.  288;  Chamber- 
lain v.  Cleveland,  34  Ohio  St.  560. 

Pennsylvania.  —  Hammett  v.  Philadelphia,  65 
Pa.  St.  150,  3  Am.  Rep.  615;  Mt.  Pleasant  v. 
Baltimore,  etc.,  R.  Co.,  138  Pa.  St.  372;  Alle- 
gheny City  v.  Western  Pennsylvania  R.  Co.,  138 
Pa.  St.  382 ;  In  re  Construction  of  Sewer,  30 
Pittsb.  Leg.  j.  N.  S.  (Pa.)  18.  Compare  Harris- 
burg  v.  Miller,  2  Dauphin  Co.  Rep.  (Pa.)  218. 

Vermont.  —  Barnes  v.  Dyer,  56  Vt.  469. 

Wisconsin.  —  Holton  v.  Milwaukee,  31  Wis. 
40. 

1.  Personal  Liability. —  See  infra,  this  title, 
Enforcement  and  Collection  —  Personal  Lia- 
bility. 


2.  Storrie  v.  Cortes,  90  Tex.  283.  And  see 
infra,  this  title,  Enforcement  and  Collection  — . 
Lien. 

3.  Due  Process  of  Law — United  States.— 
Spencer  v.  Merchant,  125  U.  S.  345;  McMillen 
v.  Anderson,  95  U.  S.  37 ;  Davidson  v.  New 
Orleans,  96  U.  S.  97  ;  Hagar  v.  Reclamation 
Dist.  No.  108,  in  U.  S.  701  ;  Wurts  v.  Hoag- 
land,  114  U.  S.  606;  Walston  v.  Nevin,  128  U. 
S.  578,  affirming  Nevin  v.  Roach,  86  Ky.  492; 
Palmer  v.  McMahon,  133  U.  S.  660;  Lent  v. 
Tillson,  140  U.  S.  316:  Paulsen  v.  Portland,  149 
L.  S.  30,  affirming  16  Oregon  450;  Scott  v. 
Toledo,  36  Fed.  Rep.  385  ;  Murdock  v.  Cincin- 
nati, 44  Fed.  Rep.  726;  Gillette  v.  Denver,  21 
Fed.  Rep.  822. 

California.  —  Lent  v.  Tillson,  72  Cal.  404  ; 
Hutson  v.  Woodbridge  Protection  Dist.  No.  1, 
79  Cal.  90  ;  Matter  of  Madera  Irrigation  Dist., 
92  Cal.  296. 

Connecticut.  —  Nichols  v.  Bridgeport.  23 
Conn.  189,  60  Am.  Dec.  636;  Clapp  v.  Hart- 
ford, 35  Conn.  66. 

Georgia.  —  Speer  v.  Athens,  85  Ga.  49. 

Illinois.  —  Hyde  Park  v.  Spencer,  118  111. 
446;  McChesney  v.  Hyde  Park,  (111.  1891)  28 
N.  E.  Rep.  1 102. 

Indiana. — -Garvin  v.  Danssman,  114  Ind.  429, 
5  Am.  St.  Rep.  637;  Law  v.  Johnston,  118  Ind. 
261  ;  Reinken  v.  Fuehring,  130  Ind.  382,  30  Am. 
St.  Rep.  247. 

lotva.  —  Allen  v.  Armstrong,  16  Iowa  508; 
Stewart  v.  Polk  County,  30  Iowa  28 ;  Yeomans 
v.  Riddle,  84  Iowa  147  ;  Amery  v.  Keokuk,  72 
Iowa  701. 

Kentucky.  —  Nevin  v.  Roach,  86  Ky.  492. 

Maryland.  —  Ulman  v.  Baltimore,  72  Md.  609. 

Minnesota.  —  St.  Paul  v.  Nickl,  42  Minn.  262. 

Missouri.  —  Eyerman  v.  Blaksley,  78  Mo.  145  ; 
St.  Louis  v.  Ranken,  96  Mo.  497. 

Nebraska.  —  Hurford  v.  Omaha,  4  Neb.  336. 

New  York.  —  Matter  of  Ryers,  72  N.  Y.  1,  28 
Am.  Rep.  88;  Stuart  v.  Palmer,  74  N.  Y.  184, 
30  Am.  Rep.  289;  Spencer  v.  Merchant,  100 
N.  Y.  585;  Matter  of  Amsterdam.  126  N.  Y. 
158,  reversing  55  Hun  (N.  Y.)  270. 

Ohio.  —  Caldwell  v.  Carthage,  49  Ohio  St. 
334- 

Oregon.  —  Paulson  v.  Portland,  16  Oregon 
450. 

Rhode  Island.  —  Cleveland  V.  Tripp,  13  R. 
I.  So. 
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sition  of  a  special  assessment  without  providing  any  opportunity  to  the  prop- 
erty owner,  at  any  stage  of  the  proceedings  for  the  levy  or  enforcement  of 
the  assessment,  to  be  heard  as  to  the  validity  of  the  assessment,  is  unconstitu- 
tional as  not  affording  due  process  of  law.1  It  is  not  necessary,  however,  that 
personal  notice  be  given  to  the  property  owners.  Notice  by  publication  is 
sufficient.2 

5.  Provisions  Relating  to  Taxation.  —  Constitutional  provisions  regulating  or 
prescribing  the  manner  of  taxation  do  not  restrict  the  power  to  levy  special 
assessments.3  Thus,  the  power  is  not  affected  by  a  provision  that  all  property 
subject  to  taxation  shall  be  taxed  in  proportion  to  its  value,4  nor  by  a  pro- 
vision restricting  the  amount  of  taxes  leviable  yearly.5  Similarly,  special 
assessments  are  not  obnoxious  to  provisions  in  state  constitutions  requiring 
that  taxation  shall  be  uniform  and  equal,  and  assessed  upon  property  in  pro- 
portion to  its  money  value.  Such  provisions  apply  only  to  taxation  for  pur- 
poses of  revenue,  where  the  taxpayer  receives  no  special  benefit  not  common 
to  the  public.6    And  the  fact  that  the  property  upon  which  the  special 


Virginia.  —  Davis  v.  Lynchburg,  84  Va.  861. 
Wisconsin.  —  State  v.  Stewart,  74  Wis.  620  ; 
Meggett  v.  Eau  Claire,  81  Wis.  326. 

1.  United  States.  —  Paulsen  v.  Portland,  149 
U.  S.  38 ;  Scott  v.  Toledo,  36  Fed.  Rep.  385  ; 
Murdock  v.  Cincinnati,  39  Fed.  Rep.  891  ;  Fay 
v.  Springfield,  94  Fed.  Rep.  409. 

California.  —  Boorman  v.  'Santa  Barbara,  65 
Cal.  313;  Hutson  v.  Woodbridge  Protection 
Dist.  No.  1,  79  Cal.  90. 

Indiana.  —  Scudder  v.  Jones,  134  Ind.  547. 

Iowa.  —  Gatch  v.  Des  Moines,  63  Iowa  718; 
Lyman  v.  Plummer,  75  Iowa  353  ;  Ford  v. 
North  Des  Moines,  80  Iowa  626. 

Kansas.  —  Gilmore  v.  Hentig,  33  Kan.  156. 

Michigan.  —  Williams  v.  Detroit,  2  Mich. 
560  ;  Sligh  v.  Grand  Rapids,  84  Mich.  497. 

New  Jersey.  —  State  v.  Elizabeth,  40  N.  J. 
L.  278. 

New  York.  —  Stuart  v.  Palmer,  74  N.  Y.  183, 
30  Am.  Rep.  289;  Remsen  v.  Wheeler,  105  N. 
Y.  573;  McLaughlin  v.  Miller,  124  N.  Y.  517; 
People  v.  Turner,  117  N.  Y.  227;  Matter  of 
Union  College,  129  N.  Y.  308. 

Oregon.  —  Strowbridge  v.  Portland,  8  Oregon 
67;  Paulson  v.  Portland,  16  Oregon  450. 

Rhode  Island.  —  Cleveland  v.  Tripp,  13  R. 
I.  So. 

Texas.  —  Galveston  v.  Heard,  54  Tex.  420 ; 
Hutcheson  v.  Storrie,  92  Tex.  685,  71  Am.  St. 
Rep.  884. 

Virginia.  —  Davis  v.  Lynchburg,  84  Va.  861. 
West  Virginia.  —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  835. 

2.  Wight  v.  Davidson,  181  U.  S.  371  ;  Paul- 
sen v.  Portland,  149  U.  S.  30;  Ricketts  v. 
Hyde  Park,  85  111.  no;  Lyman  v.  Plummer,  75 
Iowa  353 ;  Matter  of  Amsterdam,  126  N.  Y. 
158;  Remsen  v.  Wheeler,  105  N.  Y.  579; 
Spencer  v.  Merchant,  100  N.  Y.  585;  People  v. 
Turner,  117  N.  Y.  227. 

3.  Provisions  Relating  to  Taxation. —  Cham- 
bers v.  Satterlee,  40  Cal.  497 ;  Atlanta  First 
M.  E.  Church  v.  Atlanta,  76  Ga.  181  ;  Peoria  v. 
Kidder,  26  111.  351  ;  Wright  v.  Chicago,  46  111. 
44;  McChesney  v.  Hyde  Park,  (111.  1891)  28 
N.  E.  Rep.  1 102;  Raleigh  v.  Peace,  no  N.  Car. 
32;  Jones  v.  Holzapfel,  11  Okla.  405. 

4.  Holzhauer  v.  Newport,  94  Ky.  396 ;  St. 
Joseph  v.  Owen,  1 10  Mo.  445  ;  Raleigh  v.  Peace, 

11 


no  N.  Car.  32;  Jones  v.  Holzapfel,  11  Okla. 
405  ;  Austin  v.  Seattle,  2  Wash.  667. 

5.  See  infra,  this  title,  Amount  of  Assessment 
and  Apportionment  —  Constitutional  and  Statu- 
tory Restrictions  as  to  Amount. 

6.  United  States.  —  Boro  v.  Phillips  County, 
4  Dill.  (U.  S.)  216. 

Alabama.  —  Birmingham  v.  Klein,  89  Ala. 
461.  Compare  Mobile  v.  Dargan,  45  Ala.  310; 
Mobile  v.  Royal  St.  R.  Co.,  45  Ala.  322. 

Arkansas.  —  Crane  v.  Siloam  Springs,  67 
Ark.  30  (Const.  Ark.,  art.  19,  §  27,  expressly 
authorizing  assessments  for  local  improve- 
ments). See  also  McGehee  v.  Mathis,  21  Ark. 
40.  Compare  Peay  v.  Little  Rock,  32  Ark.  31; 
Monticello  v.  Banks,  48  Ark.  251  ;  Davis  v. 
Gaines,  48  Ark.  382,  4  Am.  St.  Rep.  51. 

California.  —  Burnett  v.  Sacramento,  12  Cal. 
76,  73  Am.  Dec.  518;  Emery  v.  San  Francisco 
Gas  Co.,  28  Cal.  345  ;  Creighton  v.  Manson,  27 
Cal.  613;  Taylor  v.  Palmer,  31  Cal.  240; 
Piper's  Appeal,  32  Cal.  530;  Chambers  v.  Sat- 
terlee, 40  Cal.  497  ;  Mahoney  v.  Braverman,  54 
Cal.  565  ;  Matter  of  Madera  Irrigation  Dist.,  92 
Cal.  296. 

Colorado.  —  Palmer  v.  Way,  6  Colo.  106; 
Denver  v.  Knowles,  17  Colo.  204.  Compare 
Brown  v.  Denver,  7  Colo.  305  ;  Keese  v.  Den- 
ver, 10  Colo.  112;  Pueblo  v.  Robinson,  12  Colo. 
593  ;  Wilson  v.  Chilcott,  12  Colo.  600. 

Connecticut.  —  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636;  Bridgeport  v.  New 
York,  etc.,  R.  Co.,  36  Conn.  255,  4  Am.  Rep. 
63. 

Florida.  —  Edgerton  v.  Green  Cove  Springs, 
19  Fla.  140. 

Georgia.  —  Hayden  v.  Atlanta,  70  Ga.  817,  7 
Am.  &  Eng.  Corp.  Cas.  228 ;  Atlanta  First  M. 
E.  Church  v.  Atlanta,  76  Ga.  181  ;  Speer  v. 
Athens,  85  Ga.  49. 

Illinois.  —  Hundley  v.  Lincoln  Park,  67  111. 
559;  Fagan  v.  Chicago,  84  111.  234;  Bigelow  v. 
Chicago,  90  111.  53 ;  White  v.  People,  94  111. 
604;  Craw  v.  Tolono,  96  111.  255,  36  Am.  Rep. 
143;  Enos  v.  Springfield,  113  111.  65;  Gales- 
burg  v.  Searles,  114  111.  217;  Sterling  v.  Gait, 
117  111.  15;  Springfield  Green,  120  111.  269; 
Murphy  v.  People,  120  111.  234:  Halsey  v.  Lake 
View,  188  111.  540.  Compare  Chicago  v.  Larned, 
34  111.  203;  Ottawa  v.  Spencer,  40  111.  211; 
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assessment  is  to  be  imposed  on  the  basis  of  benefits  received  will  also  be  sub- 
ject to  general  taxation  to  pay  the  excess  of  the  cost  of  the  improvement  over 
the  special  benefits  conferred  thereby  constitutes  no  objection  to  the  impo- 
sition of  the  special  assessment  as  involving  double  taxation.1 

Exemption.  —  As  special  assessments  for  public  improvements  are  laid  in 
exercise  of  the  taxing  power,  it  has  been  held  that  the  legislature  may,  in  the 
absence  of  constitutional  inhibition,  exempt  particular  property  from  being 
subject  to  such  assessments.* 


Chicago  v.  Baer,  41  111.  306 ;  Lemont  v.  Jenks, 
197  111.  363. 

Indiana.  —  Goodrich  v.  Winchester,  etc., 
Turnpike  Co.,  26  Ind.  119;  Bright  v.  McCul- 
lough,  27  Ind.  223  ;  Palmer  v.  Stumph,  29  Ind. 
329;  Reinken  v.  Fuehring,  130  Ind.  382,  30 
Am.  St.  Rep.  247. 

Iowa.  —  Warren  v.  Henly,  31  Iowa  31. 

Kansas.  —  Burnes  v.  Atchison,  2  Kan.  449 ; 
Hines  v.  Leavenworth,  3  Kan.  186;  Ottawa  v. 
Barney,  10  Kan.  270;  Ottawa  County  v.  Nelson, 
19  Kan.  234,  27  Am.  Rep.  10 1  ;  Newman  v. 
Emporia,  41  Kan.  583. 

Kentucky.  —  Malchus  v.  Highlands,  4  Bush 
(Ivy.)  547;  Lexington  v.  McQuillan,  9  Dana 
(Ky.)  513,  35  Am.  Dec.  159;  Louisville  v. 
Hyatt,  2  B.  Mon.  (Ky.)  177,  36  Am.  Dec.  594; 
Holzhauer  v.  Newport,  94  Ky.  396;  Wolfe  v. 
McHargue,  88  Ky.  251. 

Louisiana.  —  New  Orleans  v.  Elliott,  10  La. 
Ann.  59;  Municipality  No.  Two  v.  Dunn.  10 
La.  Ann.  57;  Yeatman  v.  Crandall,  11  La.  Ann. 
220 ;  In  re  New  Orleans,  20  La.  Ann.  497 ; 
Excelsior  Planting,  etc.,  Co.  v.  Green,  39  La. 
Ann.  45s  ;  Wallace  v.  Shelton,  14  La.  Ann.  503  ; 
Richardson  v.  Morgan,  16  La.  Ann.  429;  Mun- 
son  v.  Atchafalaya  Basin  Levee  Dist.,  43  La. 
Ann.  15  ;  Ellis  v.  Pontchartrain  Levee  Dist.,  43 
La.  Ann.  33. 

Maine.  —  Auburn  v.  Paul,  84  Me.  212. 

Massachusetts.  —  Lowell  v.  Hadley,  8  Met. 
(Mass.)  180;  Dorgan  v.  Boston,  12  Allen 
(Mass.)  233;  Sears  Street  Com'rs,  173  Mass. 
350;  Holt  v.  Somerville,  127  Mass.  408. 

Minnesota.  —  Guilder  v.  Otsego,  20  Minn. 
74;  Noonan  v.  Stillwater,  33  Minn.  198,  53  Am. 
Rep.  23 ;  State  v.  District  Ct.,  33  Minn.  235  ; 
State  v.  District  Ct.,  33  Minn.  295  ;  Hennepin 
County  v.  Bartleson,  37  Minn.  343;  Maltby  v. 
Tautges,  50  Minn.  248 ;  State  v.  District  Ct., 
61  Minn.  542.  Compare  Stinson  v.  Smith,  8 
Minn.  366. 

Mississippi.  —  Williams  v.  Cammack,  27  Miss. 
209,  61  Am.  Dec.  503  ;  Daily  v.  Swope,  47  Miss. 
367 ;  Vasser  v.  George,  47  Miss.  730 ;  Macon 
v.  Patty,  57  Miss.  378,  34  Am.  Rep.  451. 

Missouri.  —  Egyptian  Levee  Co.  v.  Hardin, 
27  Mo.  495,  72  Am.  Dec.  276;  Garrett  v.  St. 
Louis,  25  Mo.  505,  69  Am.  Dec.  475  ;  Newby  v. 
Platte  County,  25  Mo.  258  ;  Palmyra  v.  Morton, 
25  Mo.  593;  St.  Joseph  v.  O'Donoghue,  31  Mo. 
345  ;  Lockwood  v.  St.  Louis,  24  Mo.  22 ;  St. 
Joseph  v.  Anthony,  30  Mo.  537  ;  Adams  v. 
Lindell,  72  Mo.  198;  Farrar  v.  St.  Louis,  80 
Mo.  379;  St.  Joseph  v.  Owen,  no  Mo.  445. 

Nebraska.  —  Hurford  v.  Omaha,  4  Neb.  336  ; 
State  v.  Dodge  County  Com'rs,  8  Neb.  124,  30 
Am.  Rep.  819.  Compare  Kittle  v.  Shervin,  11 
Neb.  65. 

New  Jersey.  —  State  v.  Dean.   23  N.  J.  L. 
335  ;  State  v.  Jersey  City,  24  N.  J.  L.  662. 
New  York.  —  People  v.  Brooklyn,  4  N.  Y. 
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4I9,  55  Am.  Dec.  266;  Sharp  v.  Speir,  4  Hill 
(N.  Y.)  76;  Matter  of  New  York,  1 1  Johns.  (N. 
Y.)  77 ;  Livingston  v.  New  York,  t  Wend. 
(N.  Y.)  85,  22  Am.  Dec.  622  ;  Matter  of  Fur- 
man  St.,  17  Wend.  (N.  Y.)  649. 

North  Carolina.  —  Wilmington  v.  Yopp,  71  N. 
Car.  76 ;  Cain  v.  Davie  County,  86  N.  Car.  8  ; 
Shuford  v.  Lincoln  County,  86  N.  Car.  552; 
Busbee  v.  Wake  County,  93  N.  Car.  143 ; 
Raleigh  v.  Peace,  no  N.  Car.  32;  Hilliard  v. 
Asheville,  118  N.  Car.  845. 

Ohio.  —  Ridenour  v.  Saffin,  1  Handy  (Ohiol 
464 ;  Hill  v.  Higdon,  5  Ohio  St.  243,  67  Am. 
Dec.  289  ;  Carlisle  v.  Hetherington,  47  Ohio  St. 
247  ;  Marion  v.  Epler,  5  Ohio  St.  250  ;  Reeves 
v.  Wood  County,  8  Ohio  St.  333  ;  Northern 
Indiana  R.  Co.  v.  Connelly,  10  Ohio  St.  159; 
Baker  v.  Cincinnati,  11  Ohio  St.  534;  Maloy  v. 
Marietta,  1 1  Ohio  St.  636 ;  Bonsall  v.  Lebanon, 
19  Ohio  419;  Gest  v.  Cincinnati,  26  Ohio  St. 
275. 

Oregon.  —  King  v.  Portland,  2  Oregon  146; 
Cook  v.  Portland,  20  Oregon  580 ;  Ladd  v. 
Gambell,  35  Oregon  393. 

Pennsylvania.  —  Greensburg  v.  Laird,  8  Pa. 
Co.  Ct.  608 ;  Huidekoper  v.  Meadville,  83  Pa. 
St.  156;  Shoemaker  v.  Harrisburg,  122  Pa.  St. 
285;  Chester  v.  Black,  132  Pa.  St.  568;  Beau- 
mont Wilkes-Barre  City,  142  Pa.  St.  198. 
Compare  Protestant  Orphan  Asylum  Appeal, 
in  Pa.  St.  135. 

Rhode  Island.  —  Bishop  v.  Tripp,  15  R.  I.  466. 

South  Dakota.  —  Winona,  etc.,  R.  Co.  v. 
Watertown,  1  S.  Dak.  46. 

Tennessee.  —  Washington  v.  Nashville,  1 
Swan  (Tenn.)  177;  Taylor  v.  Chandler,  9 
Heisk.  (Tenn.)  349,  24  Am.  Rep.  308. 

Texas.  —  Roundtree  v.  Galveston,  42  Tex. 
612;  Taylor  v.  Boyd,  63  Tex.  533;  Adams  v. 
Fisher,  63  Tex.  651  ;  Texas  Transp.  Co.  v. 
Boyd,  67  Tex.  153. 

Virginia.  —  Norfolk  City  v.  Ellis,  26  Gratt. 
(Va.)  227;  Sands  v.  Richmond,  31  Gratt.  (Va.) 
571,  31  Am.  Rep.  742;  Richmond,  etc.,  R.  Co. 
v.  Lynchburg,  81  Va.  476;  Davis  v.  Lynchburg, 
84  Va.  861  ;  Violett  v.  Alexandria,  92  Va.  561, 
53  Am.  St.  Rep.  825.  Compare  Norfolk  v. 
Chamberlain,  89  Va.  196. 

Washington.  —  Austin  v.  Seattle,  2  Wash. 
667;  Howell  v.  Tacoma,  3  Wash.  711,  28  Am. 
St.  Rep.  83  ;  Spokane  Falls  v.  Browne,  3  Wash. 
84;  Hansen  v.  Hammer,  15  Wash.  315. 

Wisconsin. —  Lumsden  v.  Cross,  10  Wis.  282; 
Bond  v.  Kenosha,  17  Wis.  284;  Johnson  v. 
Milwaukee,  40  Wis.  315;  Dalrymple  v.  Mil- 
waukee, 53  Wis.  178;  Warner  v.  Knox,  50  Wis. 
434  ;  Teegarden  v.  Racine,  56  Wis.  545  ;  Meg- 
gett  v.  Eau  Claire.  81  Wis.  326. 

Compare  Mauldin  v.  Greenville.  42  S.  Car. 
293,  46  Am.  St.  Rep.  723. 

1.  Tn  re  Becchwood  Ave.,  194  Pa.  St.  86. 

2.  See  the  title  Exemptions  (from  Tax- 
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IV.  Nature  of  Improvements  for  Which  Assessments  May  Be  Levied  — 
1.  In  General.  —  The  determination  of  the  question  whether  the  nature  of  an 
improvement  is  such  that  special  assessments  may  be  levied  therefor  depends 
upon  the  question  whether  the  improvement  is  or  is  not  local,  so  that  special 
benefits  may  inure  from  it  to  the  property  assessed.1  Thus,  a  special  assess- 
ment to  pay  aid  granted  to  a  railway  company  cannot  be  levied.2  To  authorize 
special  assessments  an  improvement  must  be  public  in  its  nature.3  Within 
this  rule,  a  local  improvement  may  be  defined  as  a  public  improvement  which, 
by  reason  of  its  being  confined  to  a  locality,  enhances  the  value  of  adjacent 
property,  as  distinguished  from  an  improvement  which  diffuses  benefits 
throughout  the  municipality.4  The  determination  of  the  municipal  authori- 
ties upon  whom  power  to  levy  assessments  for  local  improvements  is  conferred 
that  an  improvement  is  local  is  not  conclusive  upon  property  owners  against 
whom  assessments  are  levied.5  So  when  the  assessment  is  levied  by  a 
municipality  or  a  ^?/rt,5?'-municipal  corporation  the  question  whether  special 
assessments  are  authorized  depends  upon  the  question  whether  the  improve- 
ment is  within  the  terms  of  the  statute  conferring  the  power  to  levy  such 
assessments.6  Where  a  municipality  has  power  to  levy  special  assessments 
only  for  the  improvement  of  streets  to  which  it  has  title,  such  assessments 
cannot  be  levied  for  the  improvement  of  private  ways.7 

2.  Improvements  Previously  Constructed.  —  Where  an  improvement  has  been 
made  under  a  contract  not  binding  upon  the  municipality,  which,  therefore, 
is  under  no  legal  obligation  to  pay  for  it,  special  assessments  cannot  be  after- 
wards levied  against  property  specialise  benefited  by  the  improvement  to  pay 
therefor;8  and  when  the  municipality  has  discretion  as  to  whether  a  local 
improvement  shall  be  paid  for  by  special  assessment  or  by  general  taxation, 
and  orders  the  improvement  on  the  basis  of  payment  by  general  taxation,  it 
cannot,  after  the  improvement  has  been  made,  levy  special  assessments  there- 
for,9 especially  where  the  statutes  require  the  determination  of  the  munici- 
pality to  make  a  local  improvement  on  the  basis  of  special  assessment  to  be 
announced  before  the  improvement.10  If  the  improvement  is  originally  made 
on  the  special-assessment  basis,  the  fact  that  the  municipality  subsequently 
pays  for  it  out  of  its  general  fund  is  no  defense  to  the  enforcement  of  special 


ati on  ) ,  vol.  12,  p.  316,  and  see  Dyker  Meadow 
Land,  etc.,  Co.  v.  Cook,  3  N.  Y.  App.  Div.  164. 

1.  Local  Improvements.  —  In  the  Matter  of 
Market  St.,  49  Cal.  546. 

2.  Dyar  v.  Farmington,  70  Me.  515. 

3.  Thus,  where  a  city,  during  the  paving  of 
a  street,  regrades  it  and  erects  an  expensive 
embankment  in  it  for  the  purpose  of  giving 
access  to  private  property  not  on  the  line  of  the 
street,  the  cost  of  such  embankment  cannot  be 
assessed  against  the  property  abutting  on  the 
street.  In  re  Grading,  etc.,  Wick  St.,  184  Pa. 
St.  93- 

4.  Wilson  v.  Sanitary  Dist.,  133  111.  443; 
Chicago  v.  Blair,  149  111.  310;  Morgan  Park  v. 
Wiswall,  155  111.  262;  Illinois  Cent.  R.  Co.  v. 
Decatur,  154  111.  173;  Rogers  v.  St.  Paul,  22 
Minn.  494;  State  v.  District  Ct.,  33  Minn.  295; 
State  v.  Reis,  38  Minn.  371  ;  Hanscom  v. 
Omaha,  11  Neb.  37;  Hill  v.  Higdon,  5  Ohio  St. 
243,  67  Am.  Dec.  289 :  Hammett  v.  Philadel- 
phia, 65  Pa.  St.  146,  3  Am.  Rep.  615;  Wash- 
ington Ave.,  69  Pa.  St.  352,  8  Am.  Rep.  255  ; 
Hale  v.  Kenosha,  29  Wis.  599. 

5.  Morgan  Park  v.  Wiswall,  155  111.  262; 
Hewes  v.  Glos,  170  111.  436.  See  also  Chicago 
v.  Law,  144  111.  569.  Compare  Illinois  Cent.  R. 
Co.  v.  Decatur,  154  111.  173. 
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6.  Alton  v.  Foster,   74  111.  App.   511;  Ft. 

Wayne  v.  Shoaff,  106  Ind.  66  (market)  ; 
Municipality  No.  Two  v.  McDonough,  16  La. 
533;  Briggs  v.  Whitney,  159  Mass.  97;  State 
v.  Stockton,  61  N.  J.  L.  520;  Portland  v.  Bitu- 
minous Paving  Co.,  33  Oregon  307,  72  Am.  St. 
Rep.  713  ;  Wilson  v.  Allegheny  City.  79  Pa.  St. 
272;  Hershberger  V.  Pittsburgh,  115  Pa.  St. 
78. 

7.  Bodley  v.  Finley,  64  S.  W.  Rep.  439,  23 
Ky.  L.  Rep.  851  ;  De  Grilleau  v.  Frawley,  48 
La.  Ann.  184.  See  also  West  Chicago  Park 
Com'rs  i'.  Sweet,  167  111.  326.  Compare  Huel- 
feld  v.  Covington,  (Ky.  1901)  60  S.  W.  Rep. 
296. 

8.  Improvements  Previously  Constructed.  —  In 

the  matter  of  Market  St.,  49  Cal.  546  ;  Pease  v. 
Chicago,  21  111.  500;  Peck  v.  Chicago,  22  111. 
578;  Dorathy  v.  Chicago,  53  111.  79. 

9.  Bennett  v.  Seibert,  10  Ind.  App.  369 ; 
Spaulding  v.  Baxter,  25  Ind.  App.  485  ;  Alford 
v.  Dallas,  (Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 
816.  See  also  infra,  this  title,  Assessment  Pro- 
ceedings—  Ordinances  and  Resolutions  —  In 
General. 

10.  Weld  v.  People,  149  111.  257;  Foltz  v.  Cin- 
cinnati, 2  Handy  (Ohio)  261  ;  Harper's  Appeal, 
109  Pa.  St.  9. 
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assessments  therefor.'  It  has  been  held  that  the  legislature  may  sanction  and 
adopt  a  municipal  local  improvement  which  it  could  have  previously  author- 
ized, and  may  authorize  the  levy  of  special  assessments  to  pay  therefor;  2  but 
unless  such  legislative  intention  clearly  appears,  a  statute  will  not  be  construed 
as  giving  power  to  levy  assessments  to  pay  for  improvements  previously  made.3 

3.  Opening  and  Vacating  Streets.  —  Improvements  consisting  of  the  opening 
of  new  streets  4  or  the  widening  of  existing  streets  5  are  local  improvements 
for  which  assessments  may  be  levied  upon  the  property  specially  benefited 
thereby.  And  within  this  principle  has  been  included  the  cost  of  condemning 
a  tollroad  within  the  limits  of  a  municipality,6  and  also  the  relinquishment  by 
an  individual  of  an  easement  over  a  street,  such  as  a  street-railway  franchise.7 
So  the  vacation  of  an  existing  street  has  been  held  to  be  a  local  improvement 
for  which  assessments  according  to  special  benefits  may  be  levied  upon 
adjacent  property.8 

4.  Grading  and  Paving  Streets.  —  The  grading  and  paving  of  streets  are  uni- 
versally recognized  as  local  improvements,  productive  of  special  benefits  to 
the  abutting  or  adjacent  property,  so  as  to  authorize  the  levy  of  assessments 
against  such  property  to  the  extent  of  such  special  benefits.9    Of  course,  the 


1.  Ricketts  v.  Hyde  Park,  85  111.  no;  Mc- 
Chesney  v.  Chicago,  152  111.  543;  Elkhart  v. 
Wickwire,  121  Ind.  331;  State  v.  Newark,  48 
N.  J.  L.  101  ;  Welmore  v.  Campbell,  2  Sandf. 
(N.  Y.)  341  ;  Manice  v.  New  York,  8  N.  Y. 
120;  Cincinnati  v.  Wilder,  6  Ohio  Dec.  (Re- 
print) 1046,  9  Am.  L.  Rec.  727. 

2.  Hall  v.  Street  Com'rs.  177  Mass.  434; 
Howard  Sav.  Inst.  v.  Newark,  52  N.  J.  L.  1  ; 
Matter  of  Sackett,  etc.,  Streets.,  74  N.  Y.  95  ; 
Matter  of  Cullen,  119  N.  Y.  628,  affirming  53 
Hun  (N.  Y.)  534.  Compare  Kelly  v.  Luning, 
76  Cal.  309. 

3.  Dallas  v.  Ellison,  10  Tex.  Civ.  App.  28; 
Dallas  v.  Atkins,  (Tex.  Civ.  App.  1895)  32  S. 
W.  Rep.  780. 

4.  Opening  Streets —  Connecticut.  —  Nichols 
v.  Bridgeport,  23  Conn.  189,  60  Am.  Dec.  636; 
Trinity  College  V.  Hartford,  32  Conn.  452. 

Indiana.  —  Lafayette  v.  Fowler,  34  Ind.  140. 

Kentucky.  —  Covington  v.  Worthington,  88 
Ky.  206.  Compare  Sutton  v.  Louisville,  5  Dana 
(Ky.)  28. 

Maryland.  —  Alexander  v.  Baltimore,  5  Gill 
(Md.)  383,  46  Am.  Dec.  630. 

Massachusetts.  —  Dorgan  v.  Boston,  12  Allen 
(Mass.)  223;  Dickenson  v.  Fitchbuvg,  13  Gray 
(Mass.)  546;  Whitney  v.  Boston,  98  Mass. 
312;  Edmands  v.  Boston,  108  Mass.  535;  Allen 
v.  Charlestown,  109  Mass.  243;  Prince  v. 
Boston,  111  Mass.  226;  Godbold  v.  Chelsea,  in 
Mass.  294;  Upham  v.  Worcester,  113  Mass.  99; 
Boston  Seamen's  Friend  Soc.  v.  Boston,  116 
Mass.  181,  17  Am.  Rep.  153;  Bancroft  v.  Bos- 
ton, 115  Mass.  377;  Chase  v.  Worcester,  108 
Mass.  60;  Green  v.  Fall  River,  113  Mass.  262; 
Benton  v.  Brookline,  151  Mass.  258. 

Michigan.  —  Matter  of  Powers,  29  Mich.  504; 
Detroit  v.  Daly,  68  Mich.  503. 

Minnesota.  —  State  v.  District  Ct.,  40  Minn. 
5:  McKusick  v.  Stillwater,  44  Minn.  372. 

Missouri.  —  St.  Louis  v.  Meier,  77  Mo.  13; 
Kansas  .  City  v.  Baird,  98  Mo.  215. 

Nebraska.  —  Lowe  v.  Omaha,  33  Neb.  587  ; 
Parrotte  v.  Omaha,  61  Neb.  96. 

New  Jersey.  —  State  v.  West  Hobeken,  s>  N. 
J.  L.  267. 

New    York.  —  Livingston  v.    New   York,  8 


Wend.  (N.  Y.)  85,  22  Am.  Dec.  622 ;  Matter  of 
Twenty-sixth  St.,  12  Wend.  (N.  Y.)  203;  Mat- 
ter of  Degraw  St.,  18  Wend.  (N.  Y.)  568;  Mat- 
ter of  Widening  Ninth  Ave.,  45  N.  Y.  729 ; 
Matter  of  Bushwick  Ave.,  48  Barb.  (N.  Y.)  9  ; 
Genet  v.  Brooklyn,  99  N.  Y.  296 ;  Matter  of 
Opening  of  One  Hundred  and  Sixty-seventh 
St.,  68  Hun  (N.  Y.)  158. 

Ohio.  —  Cleveland  v.  Wick,  18  Ohio  St.  304. 

Pennsylvania.  —  McMasters  v.  Com.,  3  Watts 
(Pa.)  292;  Wray  v.  Pittsburgh,  46  Pa.  St.  365. 

Wisconsin.  —  Holton  v.  Milwaukee,  31  Wis. 
27. 

5.  Widening  Streets,  —  Sears  v.  Street  Com'rs,. 
180  Mass.  274;  Cook  v.  Slocum,  27  Minn.  509. 

6.  Condemnation  of  Tollroad.  —  Winslow  v. 
Cincinnati,  2  Ohio  Dec.  291  ;  Winslow  v.  Cin- 
cinnati, 6  Ohio  Cir.  Dec.  150,  10  Ohio  Cir.  Ct. 
X9«. 

7.  Relinquishment  of  Franchise  over  Streets.  — 

People  v.  Lawrence,  36  Barb.  (N.  Y.)  177. 

8.  Vacating  Streets. —  Matter  of  New  York, 
28  N.  Y.  App.  Div.  143  ;  Matter  of  Barclay,  91 
N.  Y.  430;  Vacation  of  Howard  St.,  142  Pa. 
St.  601. 

9.  Grading  and  Paving  Streets —  United  States. 
—  Willard  v.  Presbury,  14  Wall.  (U.  S.)  676; 
Lent  v.  Tillson,  140  U.  S.  316. 

California.  —  Warren  v.  Russell,  129  Cal. 
381  ;  Fanning  v.  Bohme,  70  Cal.  149. 

Illinois.  —  Enos  v.  Springfield,  113  111.  65; 
Louisville,  etc.,  R.  Co.  v.  East  St.  Louis,  134 
111.  656. 

Indiana.  —  Shank  v.  Smith,  157  Ind.  401; 
Lafayette  v.  Fowler,  34  Ind.  140. 

Iowa.  —  McNamara  v.  Estes,  22  Iowa  246. 

Kentucky.  —  Wolfe  v.  McHargue,  88  Ky.  251  ; 
McHenry  v.  Selvage,  99  Ky.  232;  Louisville 
Steam  Forge  Co.  v.  Mehler,  (Ky.  1901)  64  S. 
W.  Rep.  396,  652;  O'Brien  v.  Markland,  (Ky. 
1888)  6  S.  W.  Rep.  713. 

Louisiana.  —  Oakey  v.  New  Orleans,  1  La.  1. 

Maryland.  —  Baltimore  v.  Hanson,  61  Md. 
462. 

Massachusetts.  —  Jones  v.  Board  of  Alder- 
men, 104  Mass.  461. 

Minnesota.  —  Rogers  v.  St.  Paul.  22  Minn. 
494- 
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extent  of  the  authority  of  municipalities  to  levy  assessments  for  such  improve- 
ments depends  upon  the  terms  of  the  statutes  conferring  the  power.1  Where 
a  railway  company  is  under  an  obligation  to  pave  and  keep  in  repair  a  portion 
of  the  street  over  which  its  tracks  are  laid,  the  municipality  cannot  pave  such 
portion  of  the  street  and  levy  a  special  assessment  therefor  against  the  abut- 
ting property  owners;2  but,  of  course,  municipalities  may  be  authorized  to 
pave  streets  upon  which  railroad  tracks  are  laid  and  levy  special  assessments 
to  pay  therefor.3 

5.  Repaving  and  Regrading  Streets.  —  The  repaving  or  regrading  of  a  street, 
irrespective  of  the  question  whether  the  original  paving  or  grading  was  paid 
for  by  special  assessments,  has  been  generally  regarded  as  a  local  improve- 
ment for  which  a  special  assessment  could  be  authorized.4  Of  course  the 
question  whether  such  power  is  conferred  on  a  municipality  depends  on  the 


Mississippi.  - —  Macon  v.  Patty,  57  Miss.  378, 
34  Am.  Rep.  451. 

New  Jersey.  —  State  v.  Dean,  23  N.  J.  L.  335  ; 
Holmes  v.  Jersey  City,  12  N.  J.  Eq.  299;  State 
v.  Hudson,  34  N.  J.  L.  25  ;  State  v.  Atlantic 
City,  34  N.  J.  L.  99.  Compare  State  v.  Street, 
etc.,  Com'rs,  42  N.  J.  L.  510. 

New  York.  —  People  v.  Brooklyn,  4  N.  Y. 
A19,  55  Am.  Dec.  266;  Matter  of  Dugro,  50  N. 
Y.  513. 

Ohio.  —  Dodsworth  v.  Cincinnati,  10  Ohio 
Cir.  Dec.  177. 

Pennsylvania.  —  Extension  of  Hancock  St., 
18  Pa.  St.  26;  Schenley  v.  Com.,  36  Pa.  St.  29, 
76  Am.  Dec.  359 ;  McGonigle  v.  Allegheny,  44 
Pa.  St.  118;  Wray  v.  Pittsburgh,  46  Pa.  St. 
365;  Hammett  v.  Philadelphia,  65  Pa.  St.  155, 
3  Am.  Rep.  615;  In  re  Beechwood  Ave.,  194  Pa. 
St.  86 ;  Harrisburg  v.  Funk,  200  Pa.  St.  348. 

Texas.  —  Adams  v.  Fisher,  75  Tex.  657. 

1.  Construction  of  Statutes  Conferring  Powers 
—  California.  —  Wilcoxon  v.  San  Luis  Obispo, 
101  Cal.  508;  Alameda  Macadamizing  Co.  v. 
Williams,  70  Cal.  534. 

Connecticut.  —  New  Haven  v.  Whitney,  36 
Conn.  373. 

Georgia.  —  Bacon  v.  Savannah,  86  Ga.  301. 
Illinois.  —  Chicago,  etc.,   R.   Co.  v.  Quincy, 

139  HI-  355- 

Iowa.  —  Warren  v.  Henly,  31  Iowa  31. 

Kansas.  —  Hentig  v.  Gilmore,  33  Kan.  234. 

Kentucky. —  O'Brien  v.  Markland,  (Ky.  1888) 
6  S.  W.  Rep.  713;  Gibson  v.  O'Brien,  (Ky. 
1887)  6  S.  W.  Rep.  28. 

Maryland.  —  Annapolis  v.  Harwood,  32  Md. 
471,  3  Am.  Rep.  161. 

Missouri.  —  Gibson  v.  Kayser,  16  Mo.  App. 
404;  Kansas  City  Grading  Co.  v.  Holden,  107 
Mo.  305. 

New  York.  —  Wright  v.  Briggs,  2  Hill  (N. 
Y.)  77  ;  People  v.  Brooklyn,  9  Barb.  (N.  Y.) 
535 ;  Matter  of  Philips,  60  N.  Y.  16:  Matter 
of  Grube,  81  N.  Y.  139;  Matter  of  Brady,  85 
N.  Y.  268;  Matter  of  Roberts,  25  Hun  (N.  Y.) 
371,  affirmed  89  N.  Y.  618. 

Ohio. — Jessing  v.  Columbus,  1  Ohio  Cir. 
Dec.  54,  1  Ohio  Cir.  Ct.  90  ;  Toledo  v.  Grasser, 
5  Ohio  Dec.  178,  7  Ohio  N.  P.  396. 

Pennsylvania.  —  Philadelphia  v.  Spring  Gar- 
den Farmers'  Market  Co.,  1  Pa.  Dist.  231  ; 
Philadelphia  v.  Miller,  33  Leg.  Int.  (Pa.)  54, 
11  Phila.  (Pa.)  180. 

Washington.  —  McNair  v.  Ostrander,  1 
Wash.  no. 

11 


Wisconsin.  —  Blount  v.  Janesville,  31  Wis. 
648. 

"  Paving  "  Distinguished  from  "  Grading."  — 

Power  to  levy  special  assessments  for  "  pav- 
ing "  does  not  give  power  to  levy  such  assess- 
ments for  grading  only.  Bucroft  v.  Council 
Bluffs,  63  Iowa  646.  See  also  Scofield  v. 
Council  Bluffs,  68  Iowa  695.  And  see  further, 
as  to  what  is  included  within  the  term  "  pav- 
ing," etc.,  Macadamize,  vol.  19,  p.  603;  Pave  — 
Pavement  —  Paving,  Etc.,  vol.  22,  p.  507. 

2.  McFarlane  v.  Chicago,  185  111.  242.  See 
also  State  v.  Michigan  City,  138  Ind.  455  ; 
Shreveport  v.  Prescott,  51  La.  Ann.  1895  ;  Gil- 
more  v.  Utica,  55  Hun  (N.  Y.)  514;  Philadel- 
phia v.  Spring  Garden  Farmers'  Market  Co., 
161  Pa.  St.  522;  Philadelphia  v.  Boirdman,  1 16 
Pa.  St.  393.  Compare  State  v.  Ensign,  54 
Minn.  372. 

3.  State  v.  Atlantic  City,  34  N.  J.  I..  99. 

4.  Repaving  and  Regrading  —  California.  — 
McVerry  v.  Boyd,  89  Cal.  304. 

Indiana.  —  Lafayette  v.  Fowler,  34  Ind.  140; 
Yeakel  v.  Lafayette,  48  Ind.  116. 

Iowa.  —  Koons  v.  Lucas,  52  Iowa  177. 

Kentucky.  —  Broadway  Baptist  Church  v. 
McAtee,  8  Bush  (Ky.)  508,  8  Am.  Rep.  480. 

Michigan.  —  Sheley  v.  Detroit,  45  Mich.  431. 

Minnesota.  —  State  v.  District  Ct.,  80  Minn. 
293- 

New  Jersey.  —  Jelliff  v.  Newark,  48  N.  J.  L. 
101,  affirmed  49  N.  J.  L.  239. 

New  York.  —  Matter  of  Repaving  Fulton  St., 
(Supm.  Ct.)  29  How.  Pr.  (N.  Y.)  429;  Moran 
v.  Troy,  9  Hun  (N.  Y.)  540  ;  Matter  of  Lewis, 
51  Barb.  (N.  Y.)  82;  Tilden  v.  New  York,  56 
Barb.  (N.  Y.)  340  ;  People  v.  Buffalo,  52  N.  Y. 
App.  Div.  157,  affirmed  166  N.  Y.  604;  People  v. 
Brooklyn,  4  N.  Y.  419,  55  Am.  Dec.  266  ;  Matter 
of  Sharp,  56  N.  Y.  257.  15  Am.  Rep.  415  ;  Matter 
of  Phillips,  60  N.  Y.  21  ;  Matter  of  Burke,  62 
N.  Y.  224;  People  v.  Brooklyn,  65  N.  Y.  346; 
Genet  v.  Brooklyn,  99  N.  Y.  306 ;  Spencer  v. 
Merchant,  100  N.  Y.  585  ;  Voght  v.  Buffalo,  133 
N.  Y.  463;  Jones  v.  Tonawanda,  158  N.  Y. 
438. 

Texas.  —  Adams  v.  Fisher,  75  Tex.  657. 

Wisconsin.- — Blount  v.  Janesville,  31  Wis. 
648;  Adams  v.  Beloit,  105  Wis.  363. 

Repaving  and  Repairs  Distinguished.  —  See 
Ordinary  —  Ordinarily,  vol.  21,  p.  1006.  note; 
Repair,  vol.  24,  p.  472,  note ;  and  see  People  v. 
Buffalo,  52  N.  Y.  App.  Div.  157,  affirmed  166 
N.  Y.  604. 
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terms  of  the  statute  by  which  the  power  is  alleged  to  have  been  conferred;1 
and  a  statute  authorizing  a  municipality  to  levy  special  assessments  for 
"  paving"  streets  has  been  held  to  allow  the  levy  of  such  assessments  for 
repaying.3 

In  Pennsylvania,  where  a  street  has  been  once  paved,  any  subsequent  repaying 
can  be  done  only  at  the  expense  of  the  general  public,  and  the  right  to  levy 
special  assessments  for  repaving  is  denied,3  it  has  been  held  to  be  imma- 
terial that  the  original  paving  was  done  at  the  cost  of  the  general  public  and 
not  at  that  of  the  abutting  property  owners.4  The  character  of  the  original 
paving  is  immaterial.  Thus,  it  has  been  held  that  paving  a  macadamized 
street  is  repaving,  and  that  special  assessments  therefor  are  unauthorized.5 
Still,  a  mere  repair  of  a  street,  though  of  a  reasonably  permanent  character, 
will  not  necessarily  constitute  a  paving  of  the  street  so  as  to  make  a  future 
paving  a  repaving  within  the  Pennsylvania  doctrine  prohibiting  special 
assessments  for  repaving.6 

In  Kentucky  the  statutes  provide  that  when  the  improvement  of  a  street  con- 
sists of  its  "  original  construction,"  the  cost  may  be  paid  by  special  assess- 
ments,7 and  when  the  improvement  is  the  "  reconstruction  "  of  a  street,  the 
cost  is  to  be  paid  by  the  municipality  from  its  funds  raised  by  general 
taxation.8 

In  Other  Jurisdictions  statutes  have  sometimes  expressly  relieved  abutting 
property  owners  from  liability  for  repaving  or  regrading  streets.9 

6.  Maintaining  and  Repairing  Streets.  —  The  maintenance  and  repair  of 
streets  is  not  regarded  as  a  local  improvement  conferring  special  benefits  upon 
the  adjacent  or  abutting  property,  but  is  regarded  as  a  part  of  the  duty  of  the 
municipality  for  the  general  good,  the  cost  of  which  must  be  paid  through 
general  taxation,  and  special  assessments  therefor  cannot  be  authorized.10  A 
provision  in  a  contract  for  paving  a  street  requiring  the  contractor  to  guarantee 
the  quality  and  character  of  the  pavement  and  to  make  all  repairs  for  a  speci- 
fied time  which  may  become  necessary  from  unskilful  construction  or  from 
the  use  of  improper  material  is  merely  a  provision  to  secure  the  proper  per- 

1.  Burlington  v.  Palmer,  67  Iowa  681;  Wil-  Philadelphia  v.  Hill,  166  Pa.  St.  211;  Harris- 
kins  v.  Detroit,  46  Mich.  120;  Jelliff  v.  New-      burg  v.  Funk,  200  Pa.  St.  348. 

ark,  49  N.  J.  L.  239,  affirming  48  N.  J.  L.  101  ;  7.  Kentucky  Rule.  —  McHenry  v.  Selvage,  99 

Matter  of  Phillips,  60  N.  \.  16;  Archer  v.  Mt.  Ky.  232. 

Vernon,  63  N.  Y.  App.  Div.  286;  Adams  v.  8.  Gleason  v.  Barnett,  (Ky.  1901)  61  S.  W. 

Beloit,  105  Wis.  363.  Rep.  20;  Louisville  v.  Tyler,  (Ky.  1901)  64  S. 

2.  State  v.  District  Ct.,  80  Minn.  293.  To  W.  Rep.  415;  Louisville,  etc.,  R.  Co.  v.  Nehan, 
the  same  effect  is  Morley  v.  Carpenter,  22  Mo.  (Ky.  1901)  64  S.  W.  Rep.  457. 

App.  640.    See  also  Koons  v.  Lucas,  52  Iowa  Reconstruction  and    Repair  Distinguished.  — 

177;  Municipality  No.  Two  v.  Dunn,   10  La.  Levi  v.  Coyne,  (Ky.  1900)  57  S.  W.  Rep.  790. 

Ann.  57.  And  see  generally  Repair,  vol.  24,  p.  472,  note. 

3.  Pennsylvania  Rule. —  Wistar  v.  Philadel-  9.  Matter  of  Brady,  85  N.  Y.  268;  Matter  of 
phia,  80  Pa.  St.  505,  21  Am.  Rep.  112;  Phila-  Welsh,  30  Hun  (N.  Y.)  372;  Cincinnati  r. 
delphia  v.  Ehret,  153  Pa.  St.  1;  Harrisburg  v.  Gordon,  8  Ohio  Dec.  (Reprint)  317,  7  Cine.  L. 
Segelbaum,  151  Pa.  St.  172;  Boyer  v.  Reading  Bui.  79;  Cincinnati  v.  Montfort,  5  Ohio  Dec. 
City,  151  Pa.  St.  185;  Alcorn  v.  Philadelphia,  (Reprint)  587,  6  Am.  L.  Rec.  762;  Cincinnati 
112  Pa.  St.  494;  Williamsport  v.  Beck,  128  Pa.  v.  Corry,  7  Ohio  Dec.  (Reprint)  415,  2  Cine. 
St.  147.  L.  Bui.  337. 

4.  Harrisburg  v.  Segelbaum,  151  Pa.  St.  172;  10.  Maintenance  and  Repair  of  Streets. —  Crane 
Boyer  v.  Reading  City,  151  Pa.  St.  185.  v.  West  Chicago  Park  Com'rs,   153  111.  348; 

5.  Greensburg  v.  Laird,  8  Pa.  Co.  Ct.  608;  Hammett  v.  Philadelphia,  65  Pa.  St.  155,  3  Am. 
Harrisburg  v.  Segelbaum,  151  Pa.  St.  172;  Rep.  615;  Scranton  City  v.  Sturgis,  202  Pa.  St. 
Philadelphia  7'.  Ehret,  153  Pa.  St.  1  ;  Leake  v.  182.  See  also  O'Meara  v.  Green,  16  Mo.  App. 
Philadelphia,  171  Pa.  St.  125;  Philadelphia  v.  118,  25  Mo.  App.  108;  State  v.  Jersey  City,  38 
Gowen,  202  Pa.  St.  453.  N.  J.  L.  410;  People  v.  Brooklyn,  21  Barb.  (N. 

Where  a  Part  of  a  Turnpike  Is  Condemned  by  a  Y.)  484. 

municipality,  it  is  not  necessarily  to  be  re-  "  Improvement  "  and  "  Repair'' Distinguished. — 

garded  as  a  paved  street,  so  as  to  render  the  Hawthorne  v.  East  Portland,  13  Oregon  271. 

future  paving  of  it  a  repaving.    Dick  v.  Phila-  See  also  Improve — Improvement,  vol.  16,  p. 

delphia,  197  Pa.  St.  467;  In  re  Lincoln  Ave.,  59.  note:  Repair,  vol.  24,  p.  472,  note. 

193  Pa.  St.  435.  Ordinary  Repairs.  —  See  Ordinary  —  Ordi- 

6.  Leake  v.  Philadelphia,  150  Pa.  St.  643;  narilv,  vol.  21,  p.  1006,  note. 
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formance  of  the  paving  contract;  it  does  not  require  repairs  to  be  made  by 
the  contractor,  and  therefore  does  not  invalidate  a  special  assessment  against 
the  property  benefited,  on  the  ground  that  the  contract  includes  the  cost  of 
general  repairs,  which  should  be  paid  for  by  the  municipality  through  general 
taxation.1  But  a  paving  contract  which  requires  the  contractor  to  make  all 
general  repairs  to  the  paving  is  held  to  be  an  unauthorized  attempt  to  impose 
on  property  owners  the  burden  of  keeping  the  streets  in  repair,  and  a  special 
assessment  under  such  a  contract  is  invalid.3 

7.  Curbing  and  Guttering.  —  The  curbing  and  guttering  of  streets  are  con- 
sidered to  be  a  part  of  the  roadway  of  the  street  proper,  and  special  assess- 
ments for  such  work  may  be  authorized.3  But  power  to  impose  special 
assessments  for  the  building  of  sidewalks  has  been  held  not  to  authorize  the 
municipality  to  include  in  such  assessments  the  cost  of  curbing  and  guttering.4 

8.  Constructing  Sidewalks.  —  The  construction  of  sidewalks  is  a  local 
improvement  for  which  special  assessments  may  be  authorized,5  and  when  an 
old  sidewalk  has  become  worn  out,  local  assessments  may  be  authorized  to 
build  a  new  one;0  but,  of  course,  the  existence  and  extent  of  the  power  of  a 


1.  Illinois.  —  Cole  v.  People,  161  111.  16; 
Latham  v.  Wilmette,  168  111.  153. 

Indiana.  —  Shank  v.  Smith,  157  Ind.  401. 

Iowa.  —  Allen  v.  Davenport,  107  Iowa  90; 
Osburn  v.  Lyons,  104  Iowa  160. 

Kentucky.  —  Louisville  v.  Mehler,  (Ky.  1900) 
56  S.  W.  Rep.  712. 

Minnesota.  —  State  v.  District  Ct.,  80  Minn. 
293. 

Missouri.  —  Barber  Asphalt  Paving  Co.  v. 
Ullman,  137  Mo.  543;  Seaboard  Nat.  Bank  v. 
Woesten,  147  Mo.  467;  Barber  Asphalt  Paving 
Co.  v.  Hazel,  155  Mo.  391. 

Nebraska. —  Robertson  v.  Omaha,  55  Neb. 
718. 

New  Jersey.  —  Wilson  v.  Trenton,  61  N.  J. 
L.  599,  68  Am.  St.  Rep.  714. 

Nezv  York.  —  Schenectady  v.  Union  College, 
66  Hun  (N.  Y.)  179;  People  v.  Buffalo,  52  N. 
Y.  App.  Div.  157. 

2.  California.  —  Brown  v.  Jenks,  98  Cal.  10; 
Alameda  Macadamizing  Co.  v.  Pringle,  130  Cal. 
226. 

Kentucky.  —  Fehler  v.  Gosnell,  99  Ky.  380. 

Missouri.  —  Verdin  v.  St.  Louis,  131  Mo.  26. 

New  York.  —  People  v.  Maher,  56  Hun  (N. 
Y.)  81.  Compare  People  V.  Buffalo,  52  N.  Y. 
App.  Div.  157. 

Oregon.  —  Portland  v.  Bituminous  Paving 
Co.,  33  Oregon  307,  72  Am.  St.  Rep.  713. 

Washington. — McAllister  v.  Tacoma,  9  Wash. 
227. 

Wisconsin.  —  Boyd  v.  Milwaukee,  92  Wis. 
456- 

3.  Curbing  and  Guttering.  —  Oil  City  v.  Mars- 
ton.  24  Pa.  Co.  Ct.  645. 

4.  Job  v.  People,  193  111.  609.  See  also  All- 
man  v.  District  of  Columbia,  3  App.  Cas.  (D. 

C.)  8. 

5.  Sidewalks  —  Colorado.  —  Palmer  v.  Way, 
6  Colo.  106. 

Georgia.  —  Speer  v.  Athens,  85  Ga.  49. 

Illinois.  —  Ottawa  v.  Spencer,  40  111.  211; 
White  v.  People,  94  111.  604;  Enos  v.  Spring- 
field, 113  111.  65. 

Indiana.  —  State  v.  Berdetta,  73  Ind.  185; 
Kokomo  v.  Mahan,  100  Ind.  242;  Dooley  v. 
Sullivan,  112  Ind.  451.  2  Am-  St.  Rep.  209; 
Wiles  v.  Hoss,  114  Ind.  378. 

Iowa.  —  Royce  v.  Aplington,  90  Iowa  352. 


Kansas.  —  Sloan  v.  Beebe,  24  Kan.  343  ;  Mc- 
Grew  v.  Stewart,  51  Kan.  185. 

Kentucky.  —  Hydes  v.  Joyes,  4  Bush  (Ky.) 
464,  96  Am.  Dec.  311. 

Louisiana.  —  O'Leary  v.  Sloo,  7  La.  Ann. 
25. 

Maryland.  —  Henderson  v.  Baltimore,  8  Md. 

352. 

Massachusetts.  —  Downer  v.  Boston,  7  Cush. 
(Mass.)  277;  Goddard,  Petitioner.  16  Pick. 
(Mass.)  504,  28  Am.  Dec.  259  ;  Boston  v.  Shaw, 
1  Met.  (Mass.)  130;  Lowell  v.  Hadley,  8  Met. 
(Mass.)  180;  Dickinson  v.  Worcester,  138  Mass. 
555- 

Michigan.  —  Woodbridge  v.  Detroit,  8  Mich. 
274. 

Minnesota.  —  Flint  v.  Webb,  25  Minn.  93. 
Mississippi.  —  Macon  v.  Patty,  57  Miss.  378, 
34  Am.  Rep.  451. 

Missouri.  —  Kemper  v.   King,    1 1    Mo.  App. 

116. 

New  Jersey.  —  Paxson  v.  Sweet,  13  N.  J.  L. 
196 ;  State  v.  Fuller,  34  N.  J.  L.  227  ;  State  v. 
Jersey  City,  37  N.  J.  L.  128;  State  v.  Street, 
etc.,  Com'rs,  42  N.  J.  L.  510. 

New  York. —  Hart  v.  Brooklyn.  36  Barb.  (N. 
Y.)  226;  Matter  of  Burmeister,  (Ct.  App.)  56 
How.  Pr.  (N.  Y.)  416,  76  N.  Y.  174;  Buffalo 
City  Cemetery  v.  Buffalo,  46  N.  Y.  503. 

Ohio.  —  Bonsall  v.  Lebanon,  19  Ohio  418. 

Pennsylvania. —  Greensburg  v.  Young,  S3  Pa. 
St.  280  ;  Wilkinsburg  v.  Home  For  Aged  Wo- 
men, 131  Pa.  St.  109;  Philadelphia  v.  Pennsyl- 
vania Hospital,  143  Pa.  St.  367  ;  Mt.  Pleasant 
v.  Baltimore,  etc.,  R.  Co.,  138  Pa.  St.  305  ; 
Smith  v.  Kingston,  120  Pa.  St.  357;  Beltzhoover 
v.  Maple,  130  Pa.  St.  335;  Philadelphia  v. 
Meighan,  159  Pa.  St.  495. 

Rhode  Island.  —  Deblois  v.  Barker,  4  R.  I. 
445  ;  Matter  of  Dorrance  St.,  4  R.  I.  230. 

Tennessee.  —  Washington  v.  Nashville,  1 
Swan  (Tenn.)  177;  Whyte  v.  Nashville,  2  Swan 
(Tenn.)  364;  Franklin  v.  Maberry,  6  Humph. 
(Tenn.)  368,  44  Am.  Dec.  315. 

Texas.  —  Lufkin  v.  Galveston,  58  Tex.  545. 

Virginia.  —  Sands  v.  Richmond,  31  Gratt. 
(Va.)  571.  31  Am.  Rep.  742. 

6.  Chicago  v.  Wilson,  195  111.  19:  Hyman  v. 
Chicago.  188  111.  462.    Compare  Philadelphia  v. 
Henry,  161  Pa.  St.  38. 
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municipality  to  levy  special  assessments  for  the  construction  of  sidewalks 
depend  on  the  terms  of  the  statute  under  which  the  power  is  claimed.1 

9.  Constructing  Sewers.  —  Sewers  are  recognized  as  local  improvements  for 
the  building  of  which  special  assessments  may  be  authorized  against  the  con- 
tiguous property,2  and  where  an  existing  sewer  proves  inadequate,  special 
assessments  may  be  authorized  for  the  construction  of  one  that  is  adequate.3 

In  Pennsylvania,  however,  the  rule  which  prohibits  the  levy  of  special  assess- 
ments for  the  repaving  of  streets  has  been  held  to  be  applicable  to  the 
reconstruction  of  existing  sewers.4 

The  Existence  and  Extent  of  the  Power  of  a  municipality  to  impose  special 
assessments  depend,  of  course,  upon  the  terms  of  the  statute  under  which  the 
power  is  claimed.* 

10.  Constructing  Drains.  —  Where  large  tracts  of  land  are  rendered  useless 


Abuse  of  Discretion  in  Ordering  New  Sidewalk. 

—  Hawes  v.  Chicago,  158  111.  653. 

Permanent  Sidewalk.  —  See  Permanent  — 
Permanently,  Etc.,  vol.  22,  p.  698,  note. 

1.  Construction  of  Statutes  Conferring  Power  — 

Illinois.  —  Hawes  v.  Chicago,  158  111.  653;  Peo- 
ple v.  Field,  197  111.  568;  Adcock  v.  Chicago, 
172  111.  24. 

Indiana.  —  Keith  v.  Wilson,  145  Ind.  149; 
Taber  v.  Grafmiller,  109  Ind.  206 ;  Wiles  v. 
Hoss,  114  Ind.  371. 

Louisiana.  —  O'Leary  v.  Sloo,  7  La.  Ann.  25. 

Massachusetts.  —  Lowell  v.  French,  6  Cush. 
(Mass.)  223. 

Missouri.  —  Keferstein  V.  Lankton,  52  Mo. 
234- 

Ohio.  —  Cincinnati  v.  Gay,  9  Ohio  Dec.  (Re- 
print) 175,  11  Cine.  L.  Bui.  145. 

Pennsylvania.  —  Steelton  v.  Booser,  162  Pa. 
St.  630. 

Grass  Plat  on  Side  of  Walk. —  People  v.  Field, 
197  HI.  568. 

Good  Sidewalk  Destroyed  by  Change  of  Grade  of 
Street. —  Philadelphia  v.  Henry,  161  Pa.  St.  38; 
Philadelphia  v.  Weaver,  14  Pa.  Super.  Ct.  293. 

Power  to  Regulate  and  Improve  sidewalks  does 
not  confer  power  to  levy  special  assessments 
therefor.    Fairfield  v.  Ratcliff,  20  Iowa  396. 

2.  Sewers. —  See  the  title  Drains  and 
Sewers,  vol.  10,  p.  253  et  seq.,  and  the  follow- 
ing additional  cases  : 

England.  —  Soady  v.  Wilson,  3  Ad.  &  El. 
248,  30  E.  C.  L.  89  ;  Rex  v.  Tower  Hamlets,  9 

B.  &  C.  517,  17  E.  C.  L.  433;  Hammersmith 
Bridge  Co.  v.  Overseers,  L.  R.  6  Q.  B.  230 ; 
Emmerson  v.  Saltmarshe,  7  Ad.  &  El.  266,  34 
E.  C.  L.  90  ;  Netherton  v.  Ward,  3  B.  &  Aid.  21, 
5  E.  C.  L.  219;  St..  Katharine  Dock  Co.  v. 
Higgs,  10  Q.  B.  641,  59  E.  C.  L.  641  ;  Metro- 
politan Board  of  Works  v.  Vauxhall  Bridge  Co., 
7  El.  &  Bl.  964,  90  E.  C.  L.  964  ;  Rooke's  Case, 
5  Coke  99;  Keighley's  Case,  10  Coke  139;  Isle 
of  Ely  Case,  10  Coke  142;  Dore  v.  Gray,  2  T. 
R.  358 ;  Masters  v.  Scroggs,  3  M.  &  S.  447 ; 
Reg.  v.  Norfolk  County,  15  Q.  B.  549,  69  E.  C. 
L.  549;  Reg.  v.  Warton,  2  B.  &  S.  719,  1 10  E. 

C.  I..  719;  Stafford  v.  Hamston,  5  Moo.  608; 
Neave  v.  Wrather,  3  Gale  &  D.  221,  3  Q.  B. 
984,  43  E.  C.  L.  1067;  Tracey  v.  Taylor,  3  Q. 
B.  966,  43  E.  C.  L.  1059,  3  Gale  &  D.  14. 

California.  —  Boyle  v.  Tibbey,  82  Cal.  11. 

Illinois.  —  Clarke.  People,  146  111.  348:  Hein- 
roth  v.  Kochersperger,  173  111.  205. 

Indiana.  —  Allen  County  v.  Silvers,  22  Ind. 
491. 

J 


Massachusetts.  —  Beals  v.  Brookline,  174 
Mass.  1. 

Missouri.  —  Heman  v.  Allen,  156  Mo.  534. 

New  York.  —  Cleveland  v.  Yonkers,  (  Supin. 
Ct.  Gen.  T.)  4  N.  Y.  Supp.  84. 

Ohio.  —  Miller  v.  Cincinnati,  8  Ohio  Cir. 
Dec.  383. 

Pennsylvania.  —  McDonough  v.  Washington, 
20  Pa.  Co.  Ct.  345  ;  Matter  of  Fifth  Ave.  Sewer, 
3  Pittsb.  (Pa.)  278;  In  re  Broad  St.,  9  Kulp 
(Pa.)  37;  Grant  St.,  17  Pa.  Super.  Ct.  459; 
Wolf  v.  Philadelphia,  105  Pa.  St.  25  ;  Mauch 
Chunk  v.  Shortz,  61  Pa.  St.  399. 

South  Carolina.  —  State  v.  Charleston,  12 
Rich.  L.  (S.  Car.)  702. 

3.  Hall  v.  Street  Com'rs,  177  Mass.  434; 
Bayonne  v.  Morris,  61  N.  J.  L.  127;  Denise  v. 
Fairport,  (Supm.  Ct.  Spec.  T.)  11  Misc.  (N.  Y.) 
199;  Wilson  v.  Cincinnati,  7  Ohio  Dec.  242. 

4.  Erie  v.  Russell,  148  Pa.  St.  384. 

5.  Construction  of  Statutes — Colorado. — Pueblo 
v.  Robinson,  12  Colo.  593. 

Connecticut.  —  Cone  v.  Hartford,  28  Conn. 
363- 

Illinois.  —  Drexel  v.  Lake,  127  111.  54;  Mason 
v.  Chicago,  178  111.  499. 

Indiana.  —  Allen  County  v.  Silvers,  22  Ind. 
491  ;  Coburn  v.  Bossert,  13  Ind.  App.  359. 

Kansas.  —  Ft.  Scott  v.  Kaufman,  44  Kan.  137. 

Louisiana.  —  Davies  v.  New  Orleans,  40  La. 
Ann.  806. 

Massachusetts.  —  Hall  v.  Street  Com'rs,  177 
Mass.  434. 

Missouri.  —  Heman  v.  Allen,  156  Mo.  534; 
St.  Joseph  v.  Dillon,  1  Mo.  App.  Rep.  377; 
Heman  v.  Handlan,  59  Mo.  App.  490 ;  Johnson 
v.  Duer,  115  Mo.  366. 

New  Jersey.  —  State  v.  Union,  53  N.  J.  L. 
67;  DeWitt  v.  Elizabeth,  56  N.  J.  L.  119. 

New  York. —  Denise  v.  Fairport,  (Supm.  Ct. 
Spec.  T.)  ti  Misc.  (N.  Y.)  199. 

Ohio.  —  McMakin  v.  Cincinnati,  1  Ohio  Dec. 
141,  7  Ohio  N.  P.  203;  Cincinnati  v.  Honning- 
fort,  32  Cine.  L,  Bui.  32. 

Pennsxlvania.  —  Mill  Creek  Sewer,  196  Pa. 
St.  183. 

Rhode  Island.  —  Bishop  v.  Tripp,  15  R.  I. 
466. 

"  New  "  Sewer.  —  A  sewer  to  replace  an  ex- 
isting sewer  may  be  a  "  new  "  sewer.  Hall  v. 
Street  Com'rs,  177  Mass.  434:  Denise  v.  Fair- 
port,  (Supm.  Ct.  Spec.  T.)  11  Misc.  (N.  Y.) 
199. 

Purchase  of  Sewer  Constructed  by  Private  Person. 

—  Slocum  v.  Brookline,  163  Mass.  23. 
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to  the  owners  thereof  by  reason  of  stagnant  water  thereon,  the  construction 
of  drains  to  carry  off  such  water  is  generally  provided  for  by  special  assess- 
ments, since  the  reclamation  of  the  land  and  the  protection  of  the  public 
health  is  a  public  purpose  sufficient  to  justify  the  levy  of  a  tax,  and  the  special 
benefits  which  accrue  to  the  owners  authorize  this  mode  of  assessment.1 

11.  Building  Levees  and  Dikes.  —  The  same  public  considerations  which 
authorize  the  draining  of  swamps  and  marshes  at  the  expense  of  the  owners 
warrant  also  the  construction  of  dikes  and  levees  to  prevent  the  inundation 
of  low  lands,  and  the  levying  of  assessments  upon  the  lands  benefited,  to  pay 
the  cost  thereof.2 

12.  Establishing  Parks.  —  Parks  are  recognized  as  local  improvements,  for 
the  cost  of  which  local  assessments  may  be  levied  upon  property  peculiarly 
benefited  thereby.3 

13.  Waterworks,  Pipes,  and  Mains.  —  While  the  laying  of  water  pipes  in  the 
street  for  the  distribution  of  water  to  the  abutting  property  is  considered  to 
be  a  local  improvement,  the  cost  of  which  may  be  paid  by  special  assessment,'* 


1.  Drainage  —  United  States.  —  Reclamation 
Dist.  No.  108  v.  Hagar,  6  Sawy.  (U.  S.)  567; 
Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  9. 

California.  —  People  v.  Coghill,  47  Cal.  361; 
Hagar  v.  Yolo  County,  47  Cal.  222. 

Illinois.  —  Riebling  v.  People,  145  111.  120; 
Hyde  Park  v.  Spencer,  118  111.  446;  McChesney 
v.  Hyde  Park,  151  111.  634;  Rich  v.  Chicago, 
152  111.  18. 

Indiana.  —  Anderson  v.  Kerns  Draining  Co., 
14  Ind.  199,  77  Am.  Dec.  63  ;  O'Reiley  v.  Kan- 
kakee Valley  Draining  Co.,  32  Ind.  169  ;  Jordan 
Ditching,  etc.,  Assoc.  v.  Wagoner,  33  Ind.  50 ; 
Thompson  v.  Honey  Creek  Draining  Co.,  33 
Ind.  268 ;  Etchison  Ditching  Assoc.  v.  Busen- 
back,  39  Ind.  362 ;  Slusser  v.  Ransom,  39  Ind. 
506;  Heick  v.  Voight,  110  Ind.  284. 

Massachusetts.  —  Beals  v.  Brookline,  174 
Mass.  1. 

Michigan.  —  Kinyon  v.  Duchene,  21  Mich. 
498 ;  Bench  v.  Otis,  25  Mich.  29 ;  Atwell  v. 
Zeluff,  26  Mich.  118;  People  v.  Saginaw  County, 
26  Mich.  22. 

Missouri.  —  Egyptian  Levee  Co.  v.  Hardin,  27 
Mo.  495,  72  Am.  Dec.  276. 

■  New  York.  —  Woodruff  v.  Fisher,  17  Barb. 
(N.  Y.)  224;  Hartwell  v.  Armstrong,  19  Barb. 
(N.  Y.)  166;  French  v.  Kirkland,  1  Paige  (N. 
Y.)  117;  Philips  v.  Wickham,  1  Paige  (N.  Y.) 
590  ;  People  v.  Haines,  49  N.  Y.  587. 

Ohio.  —  Reeves  v.  Wood  County,  8  Ohio  St. 
333  ;  Sessions       Crunkilton,  20  Ohio  St.  349. 

For  Other  Authorities  see  the  title  Drains 
and  Seweks,  vol.  10,  p.  228  et  seq. 

In  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  9, 
Gray,  J.,  said  :  "  The  statutes  which  have  long 
existed  in  many  states,  authorizing  the  ma- 
jority of  the  owners  in  severalty  of  adjacent 
meadow  or  swamp  lands  to  have  commissioners 
appointed  to  drain  and  improve  the  whole  tract 
by  cutting  ditches  or  otherwise,  and  to  assess 
and  levy  the  amount  of  the  expense  upon  all 
the  proprietors  in  proportion  to  the  benefits  re- 
ceived, have  been  often  upheld,  independently 
of  any  effect  upon  the  public  health,  as  reason- 
able regulations  for  the  general  advantage  of 
those  who  are  treated  for  this  purpose  as 
owners  of  a  common  property." 

Extent  of  Power. —  Matter  of  Van  Buren,  79 
N.  Y.  384;  McChesney  v.  Hyde  Park,  151  111. 
$34- 


2.  Levees  and  Dikes  —  United  States.  —  Boro 
v.  Phillips  County,  4  Dill.  (U.  S.)  216;  Hart  v. 
Levee  Com'rs,  54  Fed.  Rep.  559. 

Arkansas.  —  McGehee  v.  Mathis,  21  Ark.  40. 

Illinois.  —  Riebling  v.  People,  145  111.  120. 

Louisiana.  —  Crowley  v.  Copley,  2  La.  Ann. 
329;  Yeatman  v.  Crandall,  11  La.  Ann.  220; 
Wallace  v.  Shelton,  14  La.  Ann.  503;  Selby  v. 
Levee  Com'rs,  14  La.  Ann.  437 ;  Bishop  v. 
Marks,  15  La.  Ann.  147  ;  State  v.  Maginnis,  26 
La.  Ann.  558;  George  v.  Young,  45  La.  Ann. 
1232. 

Mississippi.  —  Williams  v.  Cammack,  27  Miss. 
209,  61  Am.  Dec.  508;  Alcorn  v.  Hamer,  38 
Miss.  652  ;  Daily  v.  Swope,  47  Miss.  367  ;  Car- 
lisle v.  Yoder,  69  Miss.  384. 

Missouri.  —  Egyptian  Levee  Co.  v.  Hardin,  27 
Mo.  495,  72  Am.  Dec.  276. 

In  Boro  v.  Phillips  County,  4  Dill.  (U.  S.) 
216,  Caldwell,  J.,  said  that  the  authority  of  the 
state  to  impose  a  special  assessment  for  this 
purpose,  on  the  lands  benefited,  is  found  in  the 
police  power. 

The  Grant  of  Power  to  Drain  will  not  include 
power  to  construct  levees.  Updike  v.  Wright, 
81  111.  49. 

3.  Parks. —  See  the  title  Parks  and  Public 
Squares,  vol.  21,  pp.  1067-1069,  and  see  Wilson 
v.  Lambert,  168  U.  S.  611  ;  Levee  Dist.  No.  1 
v.  Huber,  57  Cal.  41  ;  People  v.  Salomon,  51 
111.  37;  People  v.  Brislin,  80  111.  423;  Dunham 
v.  People,  96  111.  331  ;  Cornell  v.  People,  107 
111.  372  ;  Kedzie  v.  West  Chicago  Park  Com'rs, 
114  111.  280;  Chicago,  etc.,  R.  Co.  v.  People,  120 
111.  104;  State  v.  Clinton,  26  La.  Ann.  561; 
Matter  of  Central  Park  Com'rs,  50  N.  Y.  493. 
Compare  State  v.  Leffingwell,  54  Mo.  458. 

Extent  of  Power.  —  Bennett  v.  Seilbert,  10  Ind. 
App.  369;  Matthews  v.  Kimball,  70  Ark.  451. 

4.  Waterworks,  Pipes,  and  Mains.  —  Parsons 
v.  District  of  Columbia,  170  U.  S.  45;  McChes- 

Jney  v.  Chicago,  152  111.  543;  Palmer  v.  Dan- 
ville. 154  III.  156;  State  v.  Robert  P.  Lewis 
Co.,  72  Minn.  87  ;  Batterman  v.  New  York.  65 
N.  Y.  App.  Div.  576:  Allen  v.  Drew,  44  Vt. 
174;  Smith  v.  Seattle,  25  Wash.  300. 

In  Allentown  v.  Henry,  73  Pa.  St.  404,  Mer- 
cur,  J.,  said:  "The  tax  is  local,  as  it  is  im- 
posed upon  those  dwelling  houses  only  situ  ite 
upon  the  lines  of  the  water  pipes.  The  benefits 
are  local,  as  the  use  of  the  water  must  neces- 
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the  construction  of  a  general  system  of  waterworks  is  not  regarded  as  a  local 
improvement  for  which  special  assessments  may  be  levied.1  Of  course,  the 
existence  and  extent  of  the  power  of  a  municipality  to  impose  special 
assessments  in  this  respect  depend  upon  the  terms  of  the  statute.3 

14.  Bridges.  —  Bridges  over  creeks  and  railroad  tracks  in  municipalities 
have  been  considered  to  be  local  improvements  for  the  construction  of  which 
special  assessments  could  be  authorized.3 

15.  Highways.  —  The  improvement  of  rural  highways  has  been  considered 
to  be  a  form  of  local  improvement  for  the  construction  of  which  special 
assessments  may  be  authorized,4  and  the  same  has  been  held  with  regard  to 
the  improvement  of  navigable  rivers  and  harbors.5  The  power  of  munici- 
palities in  this  regard  depends,  of  course,  upon  the  terms  of  the  statute  under 
which  the  assessment  is  made.6 

16.  Street  Sprinkling  and  Sweeping.  In  some  jurisdictions  it  has  been  held 
that  the  sprinkling  of  streets  to  lay  the  dust  is  not  a  local  improvement  con- 
ferring special  benefits  upon  the  abutting  property  for  which  special  assess- 
ments may  be  authorized,7  and  the  sprinkling  of  streets  has  been  held  not  to 
be  a  local  improvement  "  within  the  meaning  of  a  statute  authorizing  a 
municipality  to  "  make  local  improvements  by  special  assessment."  8  Like- 
wise, a  statute  authorizing  special  assessments  for  "  sewerage,  paving,  and 
other  like  purposes  "  was  held  not  to  authorize  such  assessments  for  street 
sprinkling.9  In  other  jurisdictions  the  constitutional  power  of  the  legislature 
to  empower  municipalities  to  impose  special  assessments  on  abutting  prop- 
erty for  the  cost  of  street  sprinkling  has  been  upheld,10  and  the  same  has  been 


sarily  be  mostly  restricted  to  the  benefit  of  the 
property  on  those  lines,  both  for  domestic  pur- 
poses and  the  extinguishment  of  fires.  The 
effect  of  supplying  those  streets  with  water  is 
to  enhance  the  value  of  the  dwelling  houses 
thereon.  The  maintenance  of  the  pipes  and  the 
supplying  of  water  are  necessarily  a  continuing 
expense,  and  this  tax  is  evidently  designed  to 
defray  those  expenses." 

In  Baker  v.  Gartside,  86  Pa.  St.  498,  it  was 
held  that  the  owner  of  a  corner  lot  who  had 
petitioned  for  the  use  of  water  and  paid  for 
the  pipe  along  the  front  of  his  property  could 
not  be  assessed  for  a  pipe  afterwards  laid 
along  the  side  of  his  lot. 

A  statute  authorizing  the  assessment  of  arbi- 
trary amounts  upon  vacant  lots  and  upon  lots 
with  buildings  thereon  in  which  water  is  not 
taken,  if  situated  on  streets  in  which  water 
pipes  are  laid,  is  invalid,  as  authorizing  special 
assessments  without  reference  to  benefits.  State 
v.  Jersey  City,  43  N.  J.  L.  135;  Jersey  City  v. 
State,  43  N.  J.  L.  638. 

Water  Pipes  Connecting  with  Mains  Owned  by 
Private  Corporation.  —  Palmer  v.  Danville,  154 
111.  156. 

Municipality  Furnishing  Water  at  Profit.  — 

Smith  v.  Seattle,  25  Wash.  300. 

1.  Hewes  v.  Glos,  170  111.  436,  modifying  69 
III.  App.  75  ;  Morgan  Park  v.  Wiswall,  155  111. 
262.    See  also  Lemont  v.  Jenks,  197  111.  363. 

2.  Landon  v.  Syracuse,  163  N.  Y.  562,  57  N. 
E.  Rep.  1 1 14,  affirming  19  N.  Y.  App.  Div.  41; 
Lee  v.  Mellette,  15  S.  Dak.  586;  Smith  v. 
Seattle,  25  Wash.  300. 

3.  Bridges.  —  Louisville,  etc.,  R.  Co.  v.  East 
St.  Louis,  134  111.  656;  State  v.  District  Ct.,  33 
Minn.  295 ;  State  v.  Ensign,  54  Minn.  372. 
Compare  Hurt  v.  Atlanta,  100  Ga.  274;  Bloom- 
ington  v.  Chicago,  etc.,  R.  Co.,  134  111.  451  ; 
Schneider  v.  Detroit,  72  Mich.  240  ;  In  re  Wal- 


nut St.,  10  Pa.  Co.  Ct.  173;  In  re  Saw-Mill  Run 
Bridge,  85  Pa.  St.  163. 

4.  Highways.  —  Goodrich  v.  Winchester,  etc., 
Turnpike  Co.,  26  Ind.  119;  Law  v.  Madison, 
etc.,  Turnpike  Co.,  30  Ind.  77  ;  Center,  etc., 
Gravel  Road  Co.  v.  Black,  32  Ind.  468  ;  Rykers 
Ridge  Turnpike  Co.  v.  Scott,  32  Ind.  37  ;  Haz- 
zard  v.  Heacock,  39  Ind.  172;  Lewis  v.  Laylin, 
46  Ohio  St.  663  ;  Johnson  v.  Milwaukee,  40 
Wis.  315  ;  Soens  v.  Racine,  10  Wis.  271  ;  Bond 
v.  Kenosha,  17  Wis.  284;  Hale  v.  Kenosha,  29 
Wis.  599;  Holton  v.  Milwaukee,  31  Wis.  27. 

In  Pennsylvania  it  has  been  held  that  assess- 
ments for  this  purpose  are  unauthorized,  and 
that  the  improvement  of  highways  by  local  as- 
sessments should  be  confined  to  densely  popu- 
lated districts  such  as  cities  and  villages. 
Washington  Ave.,  69  Pa.  St.  352,  8  Am.  Rep. 
255- 

And  the  same  doctrine  has  been  announced 
in  Kentucky.  Conger  v.  Bergman,  (Ky.  1889) 
11  S.  W.  Rep.  84;  Conger  v.  Graham,  (Ky. 
1889)  11  S.  W.  Rep.  467.  But  see  Malchus  v. 
Highlands,  4  Bush  (Ky.)  547.  where  a  local 
assessment  according  to  acreage  was  sustained 
for  the  improvement  of  a  road  passing  through 
a  suburban  district. 

5.  Delaware,  etc.,  Canal  Co.  v.  Buffalo,  39 
N.  Y.  App.  Div.  333.  Compare  Chicago  v.  Law, 
144  111.  569. 

6.  Chicago  v.  Law,  144  111.  569. 

7.  Street  Sprinkling  and  Sweeping.  —  New 
York  L.  Ins.  Co.  v.  Prest,  71  Fed.  Rep.  815; 
Kansas  City  v.  O'Connor,  82  Mo.  App.  655. 

8.  Chicago  v.  Blair,  149  111.  310. 

9.  Pettit  v.  Duke,  10  Utah  311. 

10.  Phillips  Academy  v.  Andover,  175  Mass. 
118;  State  v.  Ries,  38  Minn.  371.  in  which 
latter  case  street  sprinkling  was  held  to  be  a 
"  local  improvement  "  within  the  meaning  of 
Const.  Minn.,  art.  9,  §  1,  for  which  an  asse9S- 
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held  with  regard  to  the  sweeping  of  streets.1 

17.  Street  Lighting.  —  In  Illinois,  with  regard  to  a  municipal  lighting  plant, 
it  has  been  held  that  the  part  of  an  electric-lighting  plant  consisting  of  poles, 
electric  conductors,  and  street  lamps,  not  including  the  generating  plant,  con- 
stituted a  local  improvement  for  which  a  special  assessment  against  the 
property  thereby  benefited  could  be  authorized.2 

V.  Property  Subject  to  Assessment — 1.  In  General.  —  The  question 
whether  particular  property  is  subject  to  special  assessment  for  a  local 
improvement  is  dependent  upon  the  considerations  whether  the  property  is 
specially  benefited  by  the  improvement,  whether  it  is  within  the  class  of  prop- 
erty against  which  the  statute  authorizes  the  assessment,  and  whether  upon 
grounds  of  public  policy  or  otherwise  the  property  is  entitled  to  an  exemption 
from  assessment.3 

"Owners."  —  It  has  been  held  that  where  the  cost  of  a  local  improvement  is 
to  be  borne  by  the  "owners"  of  the  abutting  property,  a  lessee  *  or  a 
licensee  5  is  not  to  be  considered  as  an  owner. 

2.  Benefits  to  Property.  —  As  the  theory  upon  which  special  assessments  are 
levied  is  that  of  benefits  received,6  property  which  is  in  no  way  benefited  by 
a  local  improvement  cannot  be  burdened  with  a  special  assessment  to  pay 
therefor.7    In  many  instances  the  statutes,  in  designating  the  property  to  be 


ment  might  be  levied  on  the  property  fronting 
on  the  street  in  proportion  to  its  lineal  feet 
frontage,  without  regard  to  its  cash  valuation. 

1.  Reinken  v.  Fuehring,  130  Ind.  382,  30 
Am.  St.  Rep.  247,  37  Am.  &  Eng.  Corp.  Cas. 
354- 

2.  Street  Lighting.  —  Ewart  v.  Western 
Springs,  180  111.  318. 

3.  Construction  of  Statutes  as  to  Property  Assess- 
able —  Kansas.  —  Ft.  Scott  v.  Kaufman,  44 
Kan.  137. 

Kentucky.  —  Caldwell  v.  Rupert,  10  Bush 
(Ky.)  179. 

Michigan.  —  Powers  v.  Grand  Rapids,  98 
Mich.  393. 

New  Jersey.  —  Chancellor  v.  Elizabeth,  65  N. 
J.  L.  483. 

New  York.  —  Schenectady  v.  Union  College, 
144  N.  Y.  241. 

Ohio.  —  Toledo  v.  Brown,  3  Ohio  Dec.  606, 
2  Ohio  N.  P.  45;  Potter  v.  Norwood,  12  Ohio 
Cir.  Dec.  146,  21  Ohio  Cir.  Ct.  461  ;  Ford  v. 
Toledo,  64  Ohio  St.  92;  Wewell  v.  Cincinnati, 
45  Ohio  St.  407. 

Pennsylvania.  —  Reading  v.  Shepp,  13  Pa. 
Co.  Ct.  634;  Witman  v.  Reading,  169  Pa.  St. 
375  ;  In  re  Beechwood  Ave.,  194  Pa.  St.  86 ; 
Michener  v.  Philadelphia,  118  Pa.  St.  535. 

Rhode  Island.  —  Bishop  v.  Tripp,  15  R.  I. 
466. 

Vermont.  —  Boyden  v.  Brattleboro,  65  Vt. 
504- 

That  Special  Assessments  Can  Be  Imposed  on 
Real  Property  Only,  see  suprd,  this  title,  Defini- 
tion. 

4.  Lessee  Not  Owner.  —  Muscatine  v.  Chicago, 
etc.,  R.  Co.,  88  Iowa  291  ;  Louisville,  etc.,  R. 
Co.  v.  Nehan,  (Ky.  1901)  64  S.  W.  Rep.  457. 

But  in  Ohio  a  lessee  under  a  lease  giving 
perpetual  option  of  renewal  and  of  purchase 
was  considered  to  be  an  owner.  Clements  v. 
Norwood,  32  Cine.  L.  Bui.  201. 

5.  Licensee  Not  Owner.  —  Louisville,  etc.,  R. 
Co.  v.  East  St.  Louis,  134  111.  656;  Warren  v. 
Pleasant  Bridge  Co.,  16  Pa.  Co,  Ct.  44. 


6.  See  infra,  this  title,  Amount  of  Assess- 
ment and  Apportionment  —  In  General. 

7.  Property  Not  Benefited — Arkansas.  —  Kansas 
City,  etc.,  R.  Co.  v.  Waterworks  Imp.  Dist.  No. 
1,  68  Ark.  376. 

California.  —  Taylor  v.  Palmer,  31  Cal.  240; 
Matter  of  Market  St.,  49  Cal.  546.  Compare 
Harney  v.  Benson,  113  Cal.  314. 

Georgia.  —  Atlanta  v.  Gabbett,  93  Ga.  266. 

Illinois.  —  Barber  v.  Chicago,  152  111.  37; 
River  Forest  v.  Chicago,  etc.,  R.  Co.,  197  111. 
344- 

Kansas.  —  Gilmore  v.  Hentig,  33  Kan.  156; 
Atchison  v.  Price,  45  Kan.  2q6. 

Kentucky.  —  Broadway  Baptist  Church  v. 
McAtee,  8  Bush  (Ky.)  508,  8  Am.  Rep.  480. 

Maryland.  —  Baltimore  v.  Moore,  6  Har.  & 
J.  (Md.)  375;  Burns  v.  Baltimore.  48  Md. 
198. 

Massachusetts.  —  Boston  v.  Boston,  etc.,  R. 
Co.,  170  Mass.  95. 

Michigan.  —  Thomas  v.  Gain,  35  Mich.  155, 
24  Am.  Rep.  535. 

Missouri.  —  Kansas   City  v.   Baird,   98  Mo. 

21 5-  ; 

Nebraska.  —  Hanscom  v.  Omaha,  1 1  Neb. 
37  ;  Smith  v.  Omaha,  49  Neb.  883. 

New  Jersey.  —  State  v.  Elizabeth,  37  N.  J. 
L.  330;  King  v.  Reed,  43  N.  J.  L.  186. 

New  York.  —  People  v.  Buffalo,  86  Hun  (N. 
Y.)  618.  36  N.  Y.  Supp.  191  ;  Owners  of 
Ground  v.  Albany,  15  Wend.  (N.  Y.)  377: 
Matter  of  Central  Park  Com'rs,  63  Barb.  (N. 
Y.)  286.  Compare  J.  &  A.  McKechine  Brewing 
Co.  v.  Canandaigua,  15  N.  Y.  App.  Div.  139. 

Ohio.  —  Bowles  v.  Biddinger  Free  Turnpike 
Co.,  6  Ohio  Dec.  (Reprint)  871.  8  Am.  L.  Rec. 
558. 

Pennsylvania.  —  Crawford's  Estate.  14  Phila. 
(Pa)  323,  38  Leg.  Int.  (Pa.)  420:  Grant  St., 
17  Pa.  Super.  Ct.  459;  Park  Ave.  Sewers,  169 
Pa.  St.  433  :  Beechwood  Ave.  Sewer.  179  Pa. 
St.  490. 

Wisconsin.  —  Chicago,  etc.,  R.  Co.  v.  Mil- 
waukee, 89  Wis.  506. 
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assessed,  direct  that  the  assessment  shall  be  made  against  the  property  bene- 
fited by  the  improvement.1  The  benefit  which  will  authorize  an  assessment 
in  such  cases  must  be  a  present  appreciable  benefit,2  and  the  benefits  assess- 
able are  only  the  special  benefits  received,  noc  including  the  general  benefits 
enjoyed  by  the  entire  community.3  On  the  other  hand,  as  a  general  rule, 
assessments  may  be  authorized  against  all  property  specially  benefited  by  a 
local  improvement.4  Where  property  is  so  situated  as  regards  a  local 
improvement  that  it  may  derive  benefits  therefrom,  the  fact  that  the  owner 
has  devoted  the  property  to  uses  which  the  improvement  could  in  no  way 
advance  does  not  exempt  it  from  liability  to  assessment.5  Property  may,  of 
course,  be  subject  to  general  taxation  to  pay  for  local  improvements,  irrespec- 
tive of  the  question  whether  it  is  benefited  by  the  improvement,6  and  though 
a  special  assessment  has  been  levied  on  land  to  pay  part  of  the  cost  of  a  local 
improvement,  it  is  still  subject  to  a  general  tax  to  pay  the  balance.7 

3.  Property  Used  for  Religious,  Charitable,  or  Educational  Purposes.  —  The 
fact  that  property  is  owned  by  a  religious  society,8  a  charitable  institu- 


Compare  Dewey  v.  Des  Moines,   101  Iowa 
416. 

That  the  Assessment  Cannot  Exceed  the  Amount 
of  Benefits  Received,  see  infra,  this  title,  Amount 
of  Assessment  and  Apportionment  —  In  Gen- 
eral. 

1.  Kansas  City  v.  Baird,  98  Mo.  215;  State 
v.  Bayonne,  53  N.  J.  L.  299  ;  DeWitt  v.  Eliza- 
beth, 56  N.  J.  L.  119;  Dean  v.  Paterson,  67  N. 
J.  L.  199 ;  North  Jersey  St.  R.  Co.  v.  Jersey 
City,  (N.  J.  1902)  52  Atl.  Rep.  300;  People  v. 
Brooklyn,  23  Barb.  (N.  Y.)  166;  Park  Ave. 
Sewers,  169  Pa.  St.  433  ;  Hennessy  v.  Douglas 
County,  99  Wis.  129. 

"  Immediately  Benefited."  —  People  v.  Kings- 
ton, S3  N.  Y.  App.  Div.  58. 

2.  Bridgeport  v.  New  York,  etc.,  R.  Co.,  36 
Conn.  255,  4  Am.  Rep.  63  ;  Hutt  v.  Chicago,  132 
111.  352;  Rich  v.  Chicago,  152  111.  18;  State  v. 
Elizabeth,  40  N.  J.  L.  274  ;  Morris  v.  Bayonne, 
53  N.  J.  L.  299  ;  Matter  of  Opening  of  Fourth 
Ave.,  3  Wend.  (N.  Y.)  452. 

3.  Friedenwald  v.  Baltimore,  74  Md.  116; 
Lincoln  v.  Street  Com'rs,  176  Mass.  210;  Stark 
v.  Boston,  180  Mass.  293  ;  Sears  v.  Street 
Com'rs,  173  Mass.  350;  Smith  v.  St.  Joseph, 
122  Mo.  643;  State  v.  West  Hoboken,  51  N.  J. 
L.  267;  In  re  William  St.,  13  Pa.  Super.  Ct. 
266. 

4.  Property  Specially  Benefited  —  Connecticut. 
—  Sargent  v.  New  Haven,  62  Conn.  510. 

Illinois.  —  Walker  v.  Aurora,  140  111.  402; 
Kelly  v.  Chicago,  148  111.  90;  McChesney  v. 
Hyde  Park,  151  ill.  634,  (111.  1891)  28  N.  E. 
Rep.  1 102;  Rich  v.  Chicago,  152  111.  18;  Brooks 
v.  Chicago,  168  111.  60;  Shurtleff  v.  Chicago,  190 
111.  473- 

Indiana.  —  Mock  v.  Muncie,  9  Ind.  App. 
536;  Coburn  v.  Bossert,  13  Ind.  App.  359; 
Mock  v.  Muncie,  (Ind.  1892)  32  N.  E.  Rep.  718. 

Kansas.  —  Atchison  v.  Price,  45  Kan.  296. 

Kentucky.  —  Meyer  v.  Covington,  103  Ky. 
546. 

Massachusetts.  —  Downer  v.  Boston,  7  Cush. 
(  Mass.)  277. 

Minnesota.  —  Cook  v.  Slocum,  27  Minn.  509. 

Missouri.  —  Johnson  v.  Duer,  115  Mo.  366; 
St.  Joseph  v.  Owen,  no  Mo.  445. 

New  Jersey.  —  State  v.  Jersey  City,  30  N.  J. 
L.  148:  De  Witt  v.  Elizabeth,  56  N.  J.  L.  119; 
State  v.  Union,  53  N.  J.  L.  67. 
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New  York.  —  McKee  Land,  etc.,  Co.  v. 
Swikehard,  (Supm.  Ct.  Spec.  T.)  23  Misc. 
(N.  Y.)  21;  Matter  of  Amsterdam,  126  N.  Y. 
158;  People  v.  Buffalo,  86  Hun  (N.  Y.)  618, 
36  N.  Y.  Supp.  191  ;  Matter  of  Amsterdam,  55 
Hun  (N.  Y.)  270. 

Ohio.  —  Connor  v.  Cincinnati,  5  Ohio  Cir. 
Dec.  199,  11  Ohio  Cir.  Ct.  336;  Chamberlain  v. 
Cleveland,  34  Ohio  St.  551. 

Pennsylvania.  —  McKeesport  v.  Harrison,  27 
Pittsb.  Leg.  J.  N.  S.  57. 

W est  Virginia.  —  Blair  v.  Charleston,  43  W. 
Va.  62,  64  Am.  St.  Rep.  837. 

Wisconsin. —  Dickson  v.  Racine,  65  Wis.  306. 

5.  State  v.  District  Ct.,  68  Minn.  242 ;  Dela- 
ware, etc.,  Canal  Co.  v.  Buffalo,  167  N.  Y.  589, 
60  N.  E.  Rep.  1 1 19;  Cincinnati  v.  Jung,  5  Ohio 
Dec.  549 ;  Northern  Indiana  R.  Co.  v.  Con- 
nelly, 10  Ohio  St.  159.  See  also  Kankakee 
Stone,  etc.,  Co.  v.  Kankakee,  128  111.  173. 
Compare  State  v.  Jersey  City,  36  N.  J.  L.  56. 

As  to  Property  Used  for  Agricultural  Purposes, 
see  infra,  this  section,  Agricultural  Lands  in 
City  Limits. 

6.  Chicago,  etc.,  R.  Co.  v.  Phillips,  in  Iowa 
377;  Pearson  v.  Zable,  78  Ky.  170;  Preston  v. 
Rudd,  84  Ky.  150;  McQuiddy  v.  Smith,  67  Mo. 
App.  205  ;  J.  &  A.  McKechine  Brewing  Co.  v. 
Canandaigua,  15  N.  Y.  App.  Div.  139,  162  N. 
Y.  631. 

7.  State  v.  Newark,  48  N.  J.  L.  101  ;  State  v. 
Newark,  49  N.  J.  L.  239. 

8.  Property  of  Religious  Societies  —  Georgia.  — 
Atlanta  v.  First  Presb.  Church,  86  Ga.  730, 
overruling  Atlanta  First  M.  E.  Church  v.  At- 
lanta, 76  Ga.  181. 

Illinois.  —  Ottawa  v.  Free  Church,  20  111. 
423;  Chicago  v.  Baptist  Theological  Union,  115 
111.  24s. 

Michigan.  —  Lefevre  v.  Detroit,  2  Mich.  586. 
Missouri.  —  Lockwood  7'.  St.  Louis,  24  Mo.  20. 
New  York.  —  Matter  of  Second  Ave.  M.  E. 
Church,  66  N.  Y.  395  ;  Harlem  Presb.  Church 
v.  New  York,  5  Hun  (N.  Y.)  442;  People  v. 
Syracuse,  2  Hun  (N.  Y.)  433.  Compare  Mat- 
ter of  New  York,  11  Johns.  (N.  Y.)  77. 

Ohio.  —  Gilmour  v.  Peiton.  5  Ohio  Dec.  (Re- 
print) 447,  6  Am.  L.  Rec.  26. 

Pennsylvania.  —  Harrisburg    v.     St.  Paul's 
Church,  s  Pa-  Dist.  351  ;  Northern  Liberties  v. 
St.  John's  Church,  13  Pa.  St.  104;  Broad  St., 
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tion,1  or  an  educational  sociely,2  and  is  used  exclusively  for  religious,  chari- 
table, or  educational  purposes,  does  not  prevent  it  from  being  specially  bene- 
fited by  a  local  improvement  and  relieve  it  from  liability  to  special  assessment. 

4.  Cemeteries.  —  Property  used  solely  for  the  purpose  of  a  cemetery  may 
still  receive  special  benefits  from  local  improvements,  so  as  to  be  subject  to 
special  assessment.3 

5.  Public  Property.  —  The  Property  of  the  United  States,  such  as  that  used  for 
post  offices,  custom  houses,  etc.,  which  are  necessary  instrumentalities  of  the 
federal  government,  cannot  be  subjected  to  special  assessments  for  local 
improvements.* 

Municipal  or  State  Property.  —  The  legislature  may  authorize  one  municipality 
to  levy  special  assessments  upon  the  property  of  another,5  or  even  upon  the 
property  of  the  state,  unless  restricted  by  constitutional  provisions. 6  The 
extent  or  existence  of  the  power  of  one  municipality  to  levy  special  assess- 
ments upon  the  property  of  another  depends,  of  course,  upon  the  terms  of 
the  statute  under  which  the  power  is  claimed.7  In  the  absence  of  express 
statutory  authority,  a  municipality  cannot  subject  property  of  the  state  to 


165  Pa.  St.  475.  Compare  Erie  City  v.  Young 
Men's  Christian  Assoc.,  151  Pa.  St.  168. 

Rhode  Island.  —  Second  Universalist  Soc.  v. 
Providence.  6  R.  I.  235. 

See  also  Ft.  Wayne  First  Presb.  Church  v.  Ft. 
Wayne,  36  Ind.  338,  10  Am.  Rep.  35. 

1.  Property  of  Charitable  Institutions — Ken- 
tucky. —  Zable  v.  Louisville  Baptist  Orphan's 
Home,  92  Ky.  89  ;  Kilgus  v.  Orphanage  of  Good 
Shepherd,  94  Ky.  439. 

Massachusetts.  —  Boston  Asylum  v.  Street 
Com'rs,  180  Mass.  485. 

Minnesota.  —  Washburn  Memorial  Orphan 
Asylum  V.  State,  73  Minn.  343. 

Missouri.  —  Sheehan  v.  Good  Samaritan 
Hospital,  50  Mo.  155,  n  Am.  Rep.  412. 

New  Jersey.  —  State  v.  Newark,  35  N.  J.  L. 
157,  10  Am.  Rep.  223. 

New  York.  ■ — ■  Matter  of  St.  Joseph's  Asylum, 
69  N.  Y.  353  ;  Roosevelt  Hospital  v.  New  York, 
84  N.  Y.  108. 

Pennsylvania.  —  Philadelphia  v.  Girard,  9  Pa. 
Dist.  273  ;  Wilkinsburg  v.  Home  for  Aged 
Women,  131  Pa.  St.  109;  Philadelphia  v.  Penn- 
sylvania Hospital,  143  Pa.  St.  367. 

2.  Property  of  Educational  Institution.  —  Chi- 
cago University  z\  People,  118  111.  565  ;  State  v. 
Macalester  College,  87  Minn.  165  ;  State  v. 
Robertson,  24  N.  J.  L.  504 ;  Matter  of  College 
St.,  8  R.  I.  474- 

3.  Cemeteries  —  Illinois.  —  Bloomington  Cem- 
etery Assoc.  v.  People,  139  111.  16. 

Maryland.  —  Baltimore  v.  Green  Mount  Cem- 
etery, 7  M  l.  5 1  7. 

New  York.  —  Batterman  v.  New  York,  65  N. 
Y.  App.  Div.  576;  Buffalo  City  Cemetery  v. 
Buffalo,  46  N.  Y.  506.  Compare  Oakland 
Cemetery  v.  Yonkers,  63  N.  Y.  App.  Div.  448. 

Ohio.  —  Lima  v.  Lima  Cemetery  Assoc.,  42 
Ohio  St.  u8,  51  Am.  Rep.  809. 

Pennsylvania.  —  Philadelphia  v.  Union  Burial 
Ground  Soc,  178  Pa.  St.  533;  Beltzhoover  7'. 
Beltzhoover,  173  Pa.  St.  213;  New  Castle  City 
v.  Stone  Church  Graveyard.  172  Pa.  St.  86. 
Compare  West  End  Ave.  Sewer,  30  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  63  ;  Olive  Cemetery  Co.  v.  Phila- 
delphia, 93  Pa.  St.  129,  39  Am.  Rep.  732. 

Compare  Louisville  v.  Nevin,  10  Bush  (Ky.) 
549,  19  Am.  Rep.  78;  Mt.  Auburn  Cemetery  v. 
Cambridge,  150  Mass.  12. 


4.  Property  of  United  States.  —  Fagan  v.  Chi- 
cago, 84  111.  227.  See  also  Onderdonk  v.  San 
Francisco,  75  Cal.  534 ;  McLean  County  v. 
Bloomington,  106  111.  209;  In  re  Mt.  Vernon, 
147  111.  359  ;  Ivinson  v.  Hance,  1  Wyo.  270. 

5.  Municipal  Property.-^  Warner  v.  New  Or- 
leans, (C.  C.  A.)  87  Fed.  Rep.  829;  Higgins  v. 
Chicago,  18  111.  276;  Scammon  v.  Chicago,  42 
111.  192;  McLean  County  v.  Bloomington,  106 
111.  209;  Sanitary  Dist.  v.  Joliet,  189  111.  270; 
Sioux  City  v.  Independent  School  Dist.,  55 
Iowa  150;  Von  Steen  v.  Beatrice,  36  Neb.  421; 
In  re  Harding  St.  Sewer,  31  Pittsb.  Leg.  J.  N. 
S.  147- 

In  Kentucky  it  has  been  held  that  the  consti- 
tutional provision  that  the  common-school  fund 
held  by  trustees  shall  be  appropriated  "  to  no 
other  purposes  "  forbids  the  levy  of  special 
assessments  against  school  property.  Louisville 
v.  Leatherman,  99  Ky.  213. 

Under  the  Texas  Constitution,  the  property 
of  a  county  cannot  be  subjected  to  special  as- 
sessments for  a  city  improvement.  Harris 
County  v.  Boyd,  70  Tex.  237. 

6.  State  Property.  —  Hassan  v.  Rochester,  67 
N.  Y.  528. 

In  Illinois  it  has  been  held  that  Const.  111., 
art.  4,  §  26,  providing  that  "  the  state  of  Illinois 
shall  never  be  made  defendant  in  any  court  of 
law  or  equity,"  prohibits  special  assessments 
by  a  municipality  against  the  property  of  the 
state,  as,  in  order  to  impose  such  assessments, 
the  state  must  be  made  a  party  to  the  assess- 
ment proceedings.  In  re  Mt.  Vernon,  147  111. 
359- 

7.  Construction  of  Statutes.  —  New  Orleans  v. 

Warner,  175  U.  S.  120;  Witter  v.  Mission 
School  Dist.,  121  Cal.  350,  66  Am.  St.  Rep.  33; 
West  Chicago  Park  Com'rs  v.  Chicago,  152  111. 
392;  People  v.  Syracuse,  2  Hun  (N.  Y.)  433, 
63  N.  Y.  291  ;  People  v.  Gilon,  41  Hun  (N.  Y.) 
540  ;  Board  of  Education  v.  Cincinnati,  8  Ohio 
Dec.  581  ;  Erie  City  v.  Erie  City  School  Dist., 
23  Pa.  Co.  Ct.  428  ;  Boyd  v.  Milwaukee,  92  Wis. 
456; 

Under  a  charter  authorizing  assessments 
against  "  lots  and  parcels  of  land,"  an  assess- 
ment cannot  be  levied  against  water  mains  and 
service  pipes  owned  by  the  city.  Elwood  v. 
Rochester,  43  Hun  (N.  Y.)  102. 
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such  assessment,  and  the  authority  is  not  given  by  a  statute  merely  confer- 
ring in  general  terms  the  power  to  levy  special  assessments  against  individuals 
and  individual  property.1  In  some  jurisdictions,  also,  the  same  has  been 
held  under  such  general  statutes  as  regards  property  of  a  school  board  or  dis- 
trict,3 of  a  county,3  or  of  a  municipal  corporation.4  In  other  jurisdictions, 
however,  it  is  held  that  a  statute  conferring  in  general  language  upon  one- 
municipal  or  (//^/-municipal  corporation  the  power  to  levy  special  assess- 
ments 'Deludes  the  power  to  levy  such  assessments  against  the  property  of 
other  municipal  or  ^z^m'-munieipal  corporations,  as  the  exemption  of  such 
property  from  assessment,  and  not  the  inclusion,  must  specifically  appear ; 5 
and  this  rule  has  been  applied  when  it  was  sought  to  enforce  assessments 
against  property  of  counties,"  school  districts, 7  or  municipal  corporations.8 

6.  Property  of  Railroad  Companies.  —  It  is  a  well-recognized  rule  that  the 
property  of  a  railroad  company,  such  as  lands  used  for  depots,  shops,  etc., 
may  be  specially  benefited  by  a  local  improvement,  so  as  to  be  rendered  liable 
to  special  assessments.0  In  a  number  of  jurisdictions  this  rule  has  been 
extended  so  as  to  allow  special  assessments  against  the  land  of  a  railway  com- 


1.  State  v.  Hartford,  so  Conn.  89,  47  Am. 
Rep.  622  ;  Polk  County  Sav.  Bank  v.  State,  69 
Iowa  24,  distinguishing  Sioux  City  v.  Inde- 
pendent School  Dist.,  55  Iowa  150;  Louisville 
v.  McNaughten,  (Ky.  1898)  44  S.  W.  Rep. 
380;  Louisville  v.  Leatherman,  99  Ky.  213; 
Baltimore  County  v.  Maryland  Hospital,  62 
Md.  127  ;  Public  School  Trustees  v.  Shotwell, 
45  N.  J.  Eq.  106;  Elwood  v.  Rochester,  43  Hun 
(N.  Y.)  102;  Poock  v.  Ely,  2  Ohio  Cir.  Dec. 
408.    See  also  Fagan  v.  Chicago,  84  111.  227. 

2.  Board  of  Improvement  v.  School  Dist.,  56 
Ark.  354,  35  Am.  St.  Rep.  108;  Hartford  v. 
West  Middle  Dist.,  45  Conn.  462,  29  Am.  Rep. 
687;  St.  Louis  v.  Brown,  155  Mo.  545.  See 
also  Sutton  v.  School  City,  28  Ind.  App.  315; 
Toledo  v.  Board  of  Education,  48  Ohio  St.  83  ; 
Board  of  Education  v.  Toledo,  48  Ohio  St.  87  ; 
Erie  v.  Erie  School  Dist.,  17  Pa.  Super.  Ct.  33. 
Compare  School  Dist.  v.  Board  of  Improvement, 
65  Ark.  343 ;  St.  Louis  Public  Schools  v.  St. 
Louis,  26  Mo.  468  ;  Cincinnati  v.  Board  of  Edu- 
cation, 7  Ohio  Dec.  (Reprint)  362,  2  Cine.  L. 
Bui.  184. 

Thus,  in  Board  of  Improvement  v.  School 
Dist.,  56  Ark.  354,  35  Am.  St.  Rep.  108,  power 
to  levy  special  assessments  upon  "  all  the  real 
property  situated  in  the  district  "  was  held  not 
to  authorize  an  assessment  against  property  of 
a  school  board. 

3.  Worcester  County  v.  Worcester,  116  Mass. 
193,  17  Am.  Rep.  159;  Big  Rapids  v.  Mecosta 
County,  99  Mich.  351  ;  Clinton  v.  Henry  County, 
115  Mo.  557,  37  Am.  St.  Rep.  415. 

4.  State  v.  Hotaling,  44  N.  J.  L.  347,  46  N. 
J.  L.  207. 

5.  McLean  County  v.  Bloomington,  106  111. 
209 ;  Sioux  City  v.  Independent  School  Dist., 
55  Iowa  150. 

6.  McLean  County  v.  Bloomington,  106  111. 
209;  Edwards,  etc.,  Constr.  Co.  v.  Jasper 
County,  (Iowa  1902)  90  N.  W.  Rep.  1006; 
Franklin  County  v.  Ottawa,  49  Kan.  747,  33 
Am.  St.  Rep.  396. 

7.  Sioux  City  v.  Independent  School  Dist.,  55 
Iowa  150.  See  also  St.  Louis  Public  Schools 
v.  St.  Louis,  26  Mo.  468. 

8.  Scammon  v.  Chicago,  42  111.  192;  Ross  v. 
New  York,  3  Wend.  (N.  Y.)  333:  Matter  of 
Church  St.,  49  Barb.  (N.  Y.)  455;   Dick  v. 


Toledo,  5  Ohio  Cir.  Dec.  157.  See  also  Corre- 
jolles  v.  Foucher,  26  La.  Ann.  362. 

9.  Property  of  Railroad  Companies  —  Cali- 
fornia. —  In  re  North  Beach,  etc.,  R.  Co.'s  Ap- 
peal, 32  Cal.  499. 

Connecticut.  —  Bridgeport  v.  New  York,  etc., 
R.  Co.,  36  Conn.  255,  4  Am.  Rep.  63 ;  New 
York,  etc.,  R.  Co.  v.  New  Britain,  49  Conn.  40. 
Compare  New  York,  etc.,  R.  Co.  v.  New  Haven, 
42  Conn.  279,  19  Am.  Rep.  534. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Chicago, 
139  111.  573;  Illinois  Cent.  R.  Co.  v.  Mattoon, 
141  111.  32;  Lightner  v.  Peoria,  150  111.  80; 
Jacksonville  R.  Co.  v.  Jacksonville,  114  111.  562  ; 
Chicago,  etc.,  R.  Co.  v.  People,  120  111.  104; 
Kuehner  v.  Freeport.  143  111.  92  ;  Illinois  Cent. 
R.  Co.  v.  Decatur  City,  126  111.  92;  Chicago 
Terminal  Transfer  Co.  v.  Chicago,  178  111.  429; 
Chicago,  etc.,  R.  Co.  v.  People,  120  111.  104. 
'  Iowa.  —  Burlington,  etc.,  R.  Co.  v.  Spear- 
man, 12  Iowa  ri2. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Peterson, 
58  Kan.  818,  51  Pac.  Rep.  290,  affirming  5  Kan. 
App.  103. 

Massachusetts.  —  Hampshire  County  Com'rs, 
Petitioners,  143  Mass.  424. 
Minnesota. — State  v.  District  Ct.,  68  Minn.  242. 
Missouri.  —  Nevada  v.  Eddy,  123  Mo.  546. 
Nezv  Jersey.  —  State  v.  Jersey  City,  42  N.  J. 
L.  97  ;  Morris,  etc.,  R.  Co.  v.  Jersey  City,  64 
N.  J.  L.  141,  affirmed  65  N.  J.  L.  683. 

Pennsylvania.  —  Philadelphia  v.  Philadelphia, 
etc.,  R.  Co.,  177  Pa.  St.  292;  Philadelphia  V. 
North  Pennsylvania  R.  Co.,  16  Pa.  Co.  Ct.  620; 
Mt.  Pleasant  v.  Baltimore,  etc.,  R.  Co.,  138  Pa. 
St.  365  :  Philadelphia  v.  Philadelphia,  etc.,  R. 
Co.,  4  Pa.  Dist.  453,  1  Pa.  Super.  Ct.  236 ; 
Chester  City  v.  Chester,  etc.,  R.  Co.,  5  Pa.  Co. 
Ct.  387. 

Wisconsin.  —  Chicago,  etc.,  R.  Co.  v.  Mil- 
waukee, 89  Wis.  506. 

Land  Above  Terminal  of  Railway.  —  Morris, 
etc.,  R.  Co.  v.  Jersey  City,  64  N.  J.  I..  148, 
affirmed  65  N.  J.  L.  683. 

City  Lots  Outside  of  Rieht  of  Way.  —  Morris, 
etc.,  R.  Co.  v.  Jersey  City,  65  N.  J.  L.  683, 
affirming  64  N.  J.  L.  151. 

Land  Used  by  Railway  as  Coal  Yard  and  Ore  Ter- 
minal. —  Philadelphia  v.  Philadelphia,  etc.,  R. 
Co.,  177  Pa.  St.  292. 
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pany  used  solely  for  its  right  of  way;  1  and  the  same  rule  has  been  held  to 
apply  as  to  assessments  for  street  improvements  against  the  franchise  and 
interest  of  a  street-railway  company  located  in  the  streets  of  a  municipality.2 
If  property  used  for  railway  purposes  can  in  no  way  be  deemed  to  be  bene- 
fited by  a  local  improvement,  a  special  assessment  against  it  on  account  of 
such  improvement  is  unauthorized. 3  In  case  of  a  grant  by  a  municipality 
of  street-railway  franchises,  the  railway  company  will,  of  course,  be  bound 
by  its  agreement  to  pay  a  proportion  of  the  cost  of  the  improvement  of  the 
street.*  The  existence  of  the  power  of  a  municipality  to  impose  special 
assessments  against  railway  property  depends,  of  course,  on  the  terms  of  the 
statute  under  which  such  power  is  claimed.5  The  phrase  '  lots  and  parcels 
of  land  "  has  been  held  not  to  include  the  right  of  way  of  a  railway  company 
abutting  on  the  street.6    The  tracks  of  a  street-railway  company  lying  wholly 


1.  Right  of  Way.  —  Illinois  Cent.  R.  Co.  v. 
Decatur,  147  U.  S.  190,  affirming  126  111.  92 
(grading  and  paving  street)  ;  Rich  v.  Chicago, 
152  111.  18;  Chicago,  etc.,  R.  Co.  v.  Joliet,  153 
111.  649  (sewerage)  ;  Illinois  Cent.  R.  Co.  v. 
Kankakee,  164  111.  608  (paving)  ;  Chicago,  etc., 
R.  Co.  v.  Elmhurst,  165  111.  148  (paving)  ; 
Illinois  Cent.  R.  Co.  v.  People,  170  111.  224 
(sidewalk);  Pittsburgh,  etc.,  R.  Co.  v.  Hays,  17 
Ind.  App.  261  ;  Indianapolis,  etc.,  R.  Co.  v. 
Capitol  Paving,  etc.,  Co.,  24  Ind.  App.  114; 
Atchison,  etc.,  R.  Co.  v.  Peterson,  58  Kan.  818, 
51  Pac.  Rep.  290,  affirming  5  Kan.  App.  103. 
Compare  Boston  v.  Boston,  etc.,  R.  Co.,  170 
Mass.  95  ;  Sweaney  v.  Kansas  City  R.  Co.,  54 
Mo.  App.  265  ;  McCutcheon  v.  Pacific  R.  Co.,  72 
Mo.  App.  271  ;  Junction  R.  Co.  v.  Philadelphia, 
88  Pa.  St.  424;  Philadelphia  Philadelphia, 
etc.,  R.  Co.,  33  Pa.  St.  41  ;  Erie  v.  A  Piece  of 
Land,  175  Pa.  St.  523;  Allegheny  City  v.  West- 
ern Pennsylvania  R.  Co.,  138  Pa.  St.  375; 
Chicago,  etc.,  R.  Co.  v.  Milwaukee,  89  Wis.  506. 

Drainage  Assessment.  —  See  the  title  Drains 
and  Sewers,  vol.  10,  p.  229,  note. 

2.  Right  of  Way  in  Streets  —  Connecticut.  — 
New  Haven  v.  Fair  Haven,  etc.,  R.  Co.,  38 
Conn.  422,  9  Am.  Rep.  399. 

Illinois.  —  Chicago  v.  Baer,  41  III.  306  ;  Par- 
melee  v.  Chicago,  60  111.  267  ;  Chicago  City  R.  Co. 
v.  Chicago,  90  111.  573,  32  Am.  Rep.  54  (widen- 
ing street)  ;  Page  v.  Chicago,  60  111.  441  ;  Rich 
V.  Chicago,  152  111.  18;  Chicago,  etc.,  R.  Co.  v. 
Moline,  158  111.  64;  Lake  St.  El.  R.  Co.  v. 
Chicago,  183  111.  75;  Bickerdike  if.  Chicago,  185 
111.  280  (sewerage)  ;  Little  v.  Chicago,  46  111. 
App.  534- 

Indiana.  —  Peru,  etc.,  R.  Co.  v.  Hanna,  68 
Ind.  562. 

Louisiana.  —  Shreveport  V.  Shreveport  City 
R.  Co.,  104  La.  260;  Shreveport  v.  Prescott,  51 
La.  Ann.  1895. 

New  Jersey.  —  State  v.  Passaic,  54  N.  J.  L. 
340. 

New  York.  —  People  v.  Coffey,  66  Hun  (N. 
Y.)  160;  New  York,  etc.,  R.  Co.  v.  Dunkirk, 
65  Hun  (N.  Y.)  494  ;  People  v.  Gilon,  58  Hun 
(N.  Y.)  76;  Troy,  etc.,  R.  Co.  v.  Kane,  9  Hun 
(N.  Y.)  506 :  Matter  of  Public  Parks  Com'rs, 
47  Hun  (N.  Y.)  302. 

Ohio.  —  Cleveland  v.  Cleveland,  etc.,  R.  Co., 
4  Ohio  Dec.  (Reprint)  315,  1  Cleve.  L.  Rep. 
304- 

Compare  Philadelphia  v.  Philadelphia,  etc., 
R.  Co.,  2  Phila.  (Pa.)  37- 


ill 


Electric  Railway.  —  Lake  St.  El.  R.  Co.  v. 

Chicago,  183  111.  75. 

3.  Connecticut.  —  Farmers'  L.  &  T.  Co.  v. 
Ansonia,  Ci  Conn.  76. 

Illinois.  —  Bloomington  v.  Chicago,  etc.,  R. 
Co.,  134  111.  451  (widening  street  under  railway 
bridge);  River  Forest  v.  Chicago,  etc.,  R.  Co., 
197  111.  344. 

Massachusetts.  —  Boston  v.  Boston,  etc.,  R. 
Co.,  170  Mass.  95  (sidewalk  assessment). 

Michigan.  —  Detroit,  etc.,  R.  Co.  v.  Grand 
Rapids,  106  Mich.  13,  58  Am.  St.  Rep.  466. 

Minnesota.  — -  Kelly  v.  Minneapolis,  57  Minn. 
294,  47  Am.  St.  Rep.  605. 

New  Jersey.  —  State  v.  Elizabeth,  37  N.  J.  L. 
330  ;  Davis  v.  Newark,  54  N.  J.  L.  144. 

Nczu  York.  —  Matter  of  Public  Parks  Com'rs, 
47  Hun  (N.  Y.)  302;  People  v.  Gilon,  41  Hun 
(N.  Y.)  510  (street  improvement  above  railroad 
tunnel). 

Pennsylvania.  —  Allegheny  City  v.  Western 
Pennsylvania  R.  Co.,  138  Pa.  St.  375. 

Wisconsin.  —  Chicago,  etc.,  R.  Co.  v.  Mil- 
waukee, 89  Wis.  506. 

4.  Schmidt  v.  Market  St.,  etc.,  R.  Co.,  90 
Cal.  37;  Sawyer  v.  Chicago,  183  111.  57;  Brick, 
etc.,  Co.  v.  Hull,  49  Mo.  App.  433  ;  People  v. 
Adams,  88  Hun  (N.  Y.)  122;  People  v.  Coffey, 
66  Hun  (N.  Y.)  160;  Philadelphia  v.  Bowman, 
4  Pa.  Dist.  359;  Storrie  v.  Houston,  etc.,  R. 
Co.,  92  Tex.  129. 

5.  Muscatine  v.  Chicago,  etc.,  R.  Co.,  88  Iowa 
291  ;  Chicago,  etc.,  R.  Co.  v.  Ottumwa,  112  Iowa 
300;  Shreveport  v.  Shreveport  City  R.  Co.,  104 
La.  260;  Boston  v.  Boston,  etc.,  R.  Co.,  170 
Mass.  95  ;  Conway  v.  Rochester,  24  N.  Y.  App. 
Div.  489;  O'Reilley  v.  Kingston,  114  N.  Y.  439. 

In  Wisconsin  it  has  been  held  that  Stat.  Wis., 
§  1038,  subdiv.  14,  providing  that  the  track, 
right  of  way,  etc..  of  railroad  companies  shall 
be  exempt  from  taxation  "  except  that  the  same 
shall  be  subject  to  special  assessments  for  local 
improvements  in  cities  and  villages,"  is  at  most 
a  general  declaration  that  the  property  men- 
tioned shall  be  subject  to  such  assessments  in 
cases  provided  by  law.  and  the  power  of  a 
particular  municipality  to  levy  the  assessment 
thereon  must  be  found  elsewhere.  Oshkosh 
City  R.  Co.  v.  Winnebago  County.  8o  Wis.  435. 
See  also  Chicago,  etc..  R.  Co.  v.  Milwaukee.  89 
Wis.  506. 

6.  Chicago,  etc.,  R.  Co.  v.  Ottumwa.  112  Iowa 
300.  See  also  Chicago,  etc.,  R.  Co.  v.  Mil- 
waukee, 89  Wis.  506. 
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within  the  street  have  been  held  not  to  be  within  the  term  "  houses  and  lots  " 
within  the  meaning  of  a  statute  authorizing  special  assessments  against 
"  houses  and  lots,"  1  nor  are  they  within  the  phrase  "  lots  and  parcels  of 
land."  3  So  the  tracks  of  a  street-railway  company  lying  wholly  within  the 
street  are  not  within  the  meaning  of  a  statute  authorizing  special  assessments 
against  property  "  bordering  on  or  touching  "  the  street,3  nor  can  they  be 
considered  as  "  abutting  "  or  "  fronting  "  on  the  street.4  In  Minnesota  the 
term  "  real  estate  "  as  used  in  the  statute  authorizing  special  assessments 
against  real  estate  benefited  has  been  held  not  to  include  the  railway,  track, 
or  franchise  of  a  street-railway  company.5  And  in  Illinois  the  term  "  prop- 
erty "  as  used  in  the  statute  authorizing  special  assessments  against  property 
has  been  held  to  include  the  right  of  way  or  franchise  of  a  railway  company 
over  a  public  street.6 

7.  Location  of  Property  Assessable  — a.  In  General.  —  As  a  general  rule, 
it  is  within  the  discretion  of  the  legislature  to  determine  what  property,  as 
regards  its  location  with  respect  to  the  local  improvement,  shall  be  assessed.7 
So  the  legislature  may,  in  conferring  the  power  of  special  assessment  upon 
municipalities,  empower  them  to  determine  this  question.8  Where  the  stat- 
ute authorizes  assessments  on  the  property  benefited  by  the  improvement, 
the  location  of  the  property,  if  it  is  in  fact  benefited  by  the  improvement,  is 
immaterial;9  but,  of  course,  where  the  statute  expressly  designates,  with 
regard  to  location,  property  which  may  be  assessed  for  a  local  improvement, 
assessments  cannot  be  levied  upon  property  not  so  located,10  and  the  courts 
have  been  called  upon  to  construe  many  statutes  for  the  purpose  of  determin- 
ing whether  particular  property  was  within  the  location  designated.11  The 


But  in  Illinois  Cent.  R.  Co.  v.  People,  170  111. 
-  4 *  the  right  of  way  of  a  railway  adjacent  to  a 
street  was  held  to  be  within  the  phrase  "  lots 
or  parcels  of  land." 

1.  People  v.  Gilon,  126  N.  Y.  147,  reversing 
58  Hun  (N.  Y.)  76. 

2.  Conway  v.  Rochester,  24  N.  Y.  App.  489. 
See  also  Oshkosh  City  R.  Co.  v.  Winnebago 
County,  89  Wis.  435  ;  Farmers'  L.  &  T.  Co.  v. 
Ansonia,  61  Conn.  76. 

3.  O'Reilley  v.  Kingston,  114  N.  Y.  439. 

4.  Koons  v.  Lucas.  52  Iowa  177;  Houston 
City  St.  R.  Co.  v.  Storrie,  (Tex.  Civ.  App. 
1898)  44  S.  W.  Rep.  693;  Oshkosh  City  R.  Co. 
v.  Winnebago  County,  89  Wis.  435. 

5.  State  v.  District  Ct.,  31  Minn.  354. 

6.  Kuehner  v.  Freeport,  143  111.  92;  Free- 
port  St.  R.  Co.  v.  Freeport,  151  111.  451  ;  Rich 
v.  Chicago.  152  111.  18;  Chicago,  etc.,  R.  Co.  v. 
Moline,  158  111.  64. 

7.  Location  of  Property  Assessable.  —  Lent  v. 
Tillson.  72  Cal.  404  ;  West  Chicago  Park  Com'rs 
v.  Farber,  171  III.  146:  Adams  v.  Shelbyville, 
154  Ind.  467,  77  Am.  St.  Rep.  484;  Byram  v. 
Foley,  17  Ind.  App.  629;  Atchison,  etc.,  R.  Co. 
v.  Peterson,  5  Kan.  App.  103  ;  State  v.  Paterson, 
42  N.  J.  L.  615  ;  Weston  v.  Hamilton  County,  3 
Ohio  Cir.  Dec.  625,  6  Ohio  Cir.  Ct.  641. 

8.  Minnesota,  etc.,  Land,  etc.,  Co.  v.  Billings, 
(C.  C.  A.)  in  Fed.  Rep.  972;  Matthews  v.  Kim- 
ball, 70  Ark.  451  ;  Little  Rock  v.  Katzenstein,  52 
Ark.  107;  Lincoln  v.  Street  Com'rs,  176  Mass. 
210;  Goodrich  v.  Detroit,  123  Mich.  559;  Grand 
Rapids  School  Furniture  Co.  v.  Grand  Rapids, 
92  Mich.  564  ;  Beecher  7'.  Detroit,  92  Mich.  268; 
Powers  v.  Grand  Rapids,  98  Mich.  393  ;  Trow- 
bridge v.  Detroit,  99  Mich.  443  ;  Kansas  City  v. 
Baird,  98  Mo.  215;  Matter  of  Board  of  St. 
Opening,  etc.,  64  Hun  (N.  Y.)  59. 


9.  Illinois.  —  Kelly  v.  Chicago,  148  111.  90; 
Rich  v.  Chicago,  152  111.  18. 

New  Jersey.  —  Allison  Land  Co.  v.  Tenafly, 
(N.  J.  1902)  52  Atl.  Rep.  231  ;  State  v.  Jersey 
City,  41  N.  J.  L.  489;  State  v.  Hotaling,  44  N. 
J.  L.  347;  State  v.  Union,  53  N.  J.  L.  67. 

New  York.  —  Matter  of  Amsterdam,  55  Hun 
(N.  Y.)  270,  affirmed  126  N.  Y.  158. 

Ohio.  —  Cincinnati  v.  McDermott,  7  Ohio 
Dec.  (Reprint)  374,  2  Cine.  L.  Bui.  240;  Meiss- 
ner  v.  Toledo,  31  Ohio  St.  387. 

Pennsylvania.  —  Matter  of  Fifth  Ave.  Sewer, 
4  Brews.  (Pa.)  364. 

Texas.  —  El  Paso  v.  Mundy,  85  Tex.  316. 

IVisconsin.  —  Gilman  v.  Milwaukee,  55  Wis. 
328. 

Thus,  where  assessments  for  opening  a  street 
are  authorized  against  the  property  "  benefited 
thereby,"  assessments  may  be  levied  on  all  land 
benefited  by  the  improvement  wherever  situated, 
and  are  not  limited  merely  to  lands  bordering 
on  the  extended  street.  Matter  of  Amsterdam, 
126  N.  Y.  158. 

10.  Ottawa  v.  Macy,  20  111.  413;  Willard  v. 
Albertson,  23  Ind.  App.  164;  Ft.  Scott  v.  Kauf- 
man, 44  Kan.  137;  Atchison  v.  Price,  45  Kan. 
296;  McGrew  v.  Kansas  City,  64  Kan.  61; 
Wheeler  V.  Muskingum  Co.,  2  Ohio  Cir.  Dec. 
345;  Cincinnati  v.  Anderson,  52  Ohio  St.  600; 
Brunot  v.  Verona,  41  W.  N.  C.  (Pa.)  43;  Allen- 
town  v.  Henry,  73  Pa.  St.  404. 

11.  California. —  Diggins  v.  Brown,  76  Cal. 
386 ;  Boyle  v.  Tibbey,  82  Cal.  1 1  ;  Martin  v. 
Wagner,  120  Cal.  623. 

Illinois.  —  Goodrich  v.  Minonk.  62  111.  121; 
Guild  v.  Chicago,  82  111.  472;  Louisville,  etc.,  R. 
Co.  v.  East  St.  Louis,  134  111.  656;  Title  Guar- 
antee, etc.,  Co.  v.  Chicago,  162  111.  505;  Farr  v. 
West  Chicago  Park  Com'rs.  167  111.  355. 
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location  of  the  property,  as  regards  its  liability  to  special  assessment  for  a 
local  improvement,  is  to  be  determined  by  its  situation  at  the  date  of  the 
ordinance  directing  the  improvement.1  Where  an  assessment  for  street 
improvements  is  authorized  against  the  abutting,  adjoining,  etc.,  property, 
the  assessment  is,  as  a  rule,  to  be  levied  on  the  property  abutting  upon  the 
part  of  the  street  improved.3  Thus,  under  this  rule,  where  a  street  is 
improved,  a  part  of  which  consists  of  a  bridge  which  is  not  improved,  the 
property  abutting  on  the  bridge  is  not  assessable  to  pay  for  the  part 
improved;3  and  a  similar  conclusion  has  been  reached  where  a  street  was 
extended.4  General  power  given  to  a  municipality  to  levy  assessments  for 
local  improvements  does  not  empower  it  to  levy  assessments  against  property 
not  situated  within  the  municipality,5  though,  as  hereinbefore  shown,  the 
legislature  may  expressly  authorize  a  municipality  to  make  a  local  improve- 
ment and  assess  therefor  property  without  the  municipal  limits  which  is 
specially  benefited  thereby.6 

b.  "Abutting"  Property.  —  The  term  "abutting  property,"  as  used 
in  statutes  authorizing  assessments  upon  property  abutting  or  which  abuts 
upon  the  improvement,  signifies  property  between  which  and  the  improve- 
ment there  is  no  intervening  land,7  and   "abutting"  is  synonymous  with 


v.    Somerville,  143 
Grand    Rapids,  98 
Louis,   115  Mo. 


Indiana.  —  Niklaus  v.  Conkling,  118  Ind.  289; 
Praigg  v.  Western  Paving,  etc.,  Co.,  143  Ind. 
358;  Terre  Haute  v.  Mack,  139  Ind.  99;  Byram 
v.  Foley,  17  Ind.  App.  629;  Lewis  v.  Albertson, 
23  Ind.  App.  147. 

Kansas.  —  Blair  v.  Atchison,  40  Kan.  353  ; 
Olsson  v.  Topeka,  4^  Kan.  709 ;  Parker  v. 
Atchison,  48  Kan.  574. 

Kentucky.  —  Dumesnil  v.  Shanks,  97  Ky.  354  ; 
Elder  v.  Cassill,  (Ky.  1900)  54  S.  W.  Rep.  836; 
Lewis  v.  Schmidt,  (Ky.  1897)  43  S.  W.  Rep. 
433- 

Louisiana.  —  Barber  Asphalt  Pav.  Co.  v.  Watt, 
51  La.  Ann.  1345. 

Massachusetts.  —  Ayer 
Mass.  585. 

Michigan.  —  Powers  v. 
Mich.  393. 

Missouri.  —  Wolfort  v.  St. 
139. 

Nebraska.  —  Kuhns  v.  Omaha,  55  Neb.  183  ; 
Lansing  v.  Lincoln,  32  Neb.  457  ;  McCormick  v. 
Omaha,  37  Neb.  829. 

New  Jersey.  —  Butler  v.  Montclair,  67  N.  J. 
L.  426. 

New  York.  —  Matter  of  Central  Park  Exten- 
sion, (Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.)  56;  Mat- 
ter of  Board  of  St.  Opening,  64  Hun  (N.  Y.) 
59  ;  Matter  of  New  York,  etc.,  Bridge,  75  Hun 
(N.  Y.)  561  ;  Oakley  v.  Gardiner,  78  Hun  (N. 
Y.)  138;  People  v.  Kingston,  53  N.  Y.  App.  Div. 
58  ;  People  v.  Cummings,  53  N.  Y.  App.  Div.  36. 

Ohio.  —  Kelly  v.  Cleveland,  34  Ohio  St.  468  ; 
Cincinnati  v.  Honningfort,  32  Cine.  L.  Bui.  32  ; 
Toledo      Ford,  11  Ohio  Cir.  Dec.  115. 

Pennsylvania.  —  Verona's  Appeal.  4  Pa. 
Super.  Ct.  608;  In  re  Beechwood  Ave.,  194  Pa. 
St.  86. 

Rhode  Island.  —  Bishop  v.  Tripp,  15  R.  I. 
466. 

1.  Atchison  v.  Price,  45  Kan.  296  ;  Douglass 
v.  Cincinnati.  29  Ohio  St.  165.  See  also  Phila- 
delphia v.  Nock,  12  Pa.  Super.  Ct.  44:  Alle- 
gheny City  v.  King,  18  Pa.  Super.  Ct.  182. 

2.  C-alifornia.  —  McDonald  v.  Conniff,  99  Cal. 
386. 

Iowa.  —  Kendig  v.  Knight,  60  Iowa  29. 
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Ohio.  —  Klein  v.  Cincinnati,  4  Ohio  Cir.  Dec. 
589,  7  Ohio  Cir.  Ct.  266  ;  Northern  Indiana  R. 
Co.  v.  Connelly,  10  Ohio  St.  159;  Smith  v. 
Toledo,  24  Ohio  126.  See  also  Scovill  v. 
Cleveland,  1  Ohio  St.  126. 

Pennsylvania.  —  Pittsburg  v.  Shaffer,  66  Pa. 
St.  454 ;  Com.  v.  Marshall,  69  Pa.  St.  328. 
Compare  Chestnut  Ave.,  68  Pa.  St.  81. 

Washington.  —  Ryan  v.  Sumner,  17  Wash. 
228  ;  Vancouver  v.  Winder,  8  Wash.  378. 

See  also  Halpin  v.  Campbell,  71  Mo.  493 ; 
Matter  of  East  Eighteenth  St.,  75  Hun  (N.  Y.) 
603.  Compare  McCormick  v.  Omaha,  37  Neb. 
829. 

3.  Salem  v.  Henderson,  13  Ind.  App.  563. 
See  also  McFarlane  v.  Chicago,  185  111.  242. 

4.  Dodsworth  v.  Cincinnati.  10  Ohio  Cir.  Dec. 
177;  Smith  v.  Toledo,  24  Ohio  St.  127;  In  re 
Opening  of  Orkney  St.,  44  W.  N.  C.  (Pa.)  9 ; 
Atlantic  Ave.,  14  Pa.  Super.  Ct.  117;  In  re 
Thirteenth  St.,  16  Pa.  Super.  Ct.  127;  In  re 
Letitia  St..  18  Pa.  Super.  Ct.  536.  Compare 
McCormick  v.  Omaha,  37  Neb.  829. 

In  Missouri,  where  a  cul  de  sac  alley  was  ex- 
tended through  the  block,  it  was  held  that  the 
property  upon  the  original  alley  as  well  as  that 
upon  the  extension  was  assessable.  St.  Louis 
v.  Lane,  no  Mo.  254. 

5.  Durrell  v.  Dooner,  119  Cal.  411  ;  Hundley 
v.  Lincoln  Park,  67  111.  559;  Farlin  v.  Hill,  27 
Mont.  27  ;  Brooklyn  v.  Lott,  2  Hun  (N.  Y.)  628, 
affirmed  Matter  of  Assessments  of  Lands,  60  N. 
Y.  398 ;  Matter  of  Prospect  Park,  5  Thomp.  & 
C.  (N.  Y.)  188. 

6.  See  supra,  this  section.  Public  Property, 
and  see  Brooks  v.  Baltimore,  48  Md.  265  ;  State 
v.  Lefhngwell,  54  Mo.  458 ;  Matter  of  Assess- 
ments of  Lands.  60  N.  Y.  398. 

7.  "Abutting."  —  Ferine  v.  Erzgraber,  102 
Cal.  234;  Frankfort  v.  State,  128  Ind.  438;  Holt 
v.  Somerville,  127  Mass.  408;  St.  Louis  v. 
Juppier.  (Mo.  1887)  3  S.  W.  Rep.  401;  Thir- 
teenth St.,  16  Pa.  Super.  Ct.  127:  Morewood 
Ave..  159  Pa.  St.  20:  Fifty-fourth  St.,  165  Pa. 
St.  8 ;  Board  of  Health  v.  Gloria  Dei.  23  Pa. 
St.  259.  See  also  generally  Abut  —  Abutter, 
vol.  1,  p.  222. 
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"contiguous."  1  The  tracks  of  a  street-railway  company  lying  wholly  within 
the  street  cannot  be  considered  as  abutting  on  the  street.2  So,  where  streets 
intersect,  and  one  is  improved,  the  cross  street  is  not  considered  as  property 
abutting  upon  the  former  so  as  to  impose  on  the  municipality,  as  the  abutting 
owner,  the  cost  of  improving  such  intersection.3  A  parking  intervening 
between  the  sidewalk  and  a  house,  over  which  the  house  owner  is  entitled 
to  an  easement  of  access,  and  which  he  may  require  to  be  left  unobstructed, 
will  not  prevent  the  house  from  abutting  on  the  sidewalk.4  So,  where  a  strip 
of  land  on  one  side  of  a  street  is  taken  to  widen  the  street,  the  property  on 
the  other  side  of  the  street  is  to  be  considered  as  abutting  on  the  improve- 
ment.5 Where  the  improvement  is  upon  one  side  of  a  street  only,  the  prop- 
erty on  such  side  only  is  considered  as  abutting  upon  the  improvement.0 

Corner  Lots  are  considered  as  abutting  on  both  of  the  intersecting  streets, 
and  not  merely  on  the  street  along  which  the  front  of  the  lot,  as  distinguished 
from  the  side,  extends;7  and  the  absence  of  an  opening  from  the  lot  to  the 
street  is  immaterial.8 

c.  "Adjoining"  Property.  — The  term  "  adjoining"  as  used  in  stat- 
utes authorizing  assessments  against  adjoining  property  for  local  improve- 
ments requires  that  the  property,  to  be  assessable,  shall  be  in  immediate 
contact  with  the  improvement.  Thus,  a  lot  on  one  side  of  a  public  square 
does  not  adjoin  a  street  on  the  other  side  of  the  square,  so  as  to  be  assessable 
as  property  adjoining  the  latter  street.9 

Corner  Lots  are  to  be  considered  as  adjoining  both  streets.10 

d.  "  Adjacent  "  Property.  —  The  term  "  adjacent  "  as  used  in  statutes 
authorizing  assessments  upon  adjacent  property  has  been  considered  as 
referring  to  property  in  the  neighborhood  of  the  improvement,  though  it  does 
not  actuallv  touch  thereon.11 


A  lot  abutting  upon  an  alley  to  be  intersected 
by  a  new  alley  does  not  abut  on  the  new  alley 
so  as  to  be  assessable  as  abutting  property.  St. 
Louis  v.  Juppier,  (Mo.  1887)  3  S.  W.  Rep.  401. 

Intervention  of  Narrow  Strip  Between  Lot  and 
Street.  —  Buse  v.  Cincinnati,  1 1  Ohio  Dec. 
(Reprint)  613,  28  Cine.  L.  Bui.  111,  where  a  lot 
was  separated  from  the  street  by  a  strip  one 
and  a  half  feet  wide,  which  was  occupied  by  the 
lotowner  under  a  revocable  lease. 

Intervention  of  Encroachment  by  Municipality 
on  Lot. —  Edwards,  etc.,  Constr.  Co.  v.  Jasper 
County,  (Iowa  1902)  90  N.  W.  Rep.  1006. 

Effect  of  Conveyance  of  Intervening  Strip  to 
Avoid  Assessment.  —  Ransom  v.  Burlington,  in 
Iowa  77;  Eagle  Mfg.  Co.  v.  Davenport,  101 
Iowa  493. 

1.  Thus,  under  the  Illinois  Constitution,  au- 
thorizing special  assessments  against  "  contig- 
uous "  property,  an  ordinance  directing  assess- 
ments upon  "  abutting "  property  is  valid. 
Green  v.  Springfield,  130  111.  515.  See  also 
Springfield  v.  Green,  120  111.  269. 

2.  South  Park  Com'rs  v.  Chicago,  etc.,  R.  Co., 
107  111.  105  ;  Indianapolis,  etc.,  R.  Co.  v.  Capitol 
Paving,  etc.,  Co.,  24  Ind.  App.  114;  Oshkosh 
City  R.  Co.  v.  Winnebago  County,  89  Wis.  435. 
See  also  O'Reilley  v.  Kingston,  114  N.  Y.  439. 

3.  Walters  v.  Lake,  129  111.  23;  Holt  v.  East 
St.  Louis,  150  111.  530;  Conde  v.  Schenectady, 
164  N.  Y.  258.  See  also  Cunningham  v.  Peoria, 
157  111.  499;  Smith  v.  Buffalo,  159  N.  Y.  427; 
Smith  Buffalo,  90  Hun  (N.  Y.)  118:  Mans- 
field v.  Lockport,  (Supm.  Ct.  Eq.  T.)  24  Misc. 
(N.  Y.)  25. 

4.  Allman  v.  District  of  Columbia,  3  App. 
Cas.  (D.  C.)  8.    See  also  Woodruff  Place  v. 


Raschig,  147  Ind.  517;  Ottumwa  Brick,  etc.,  Co. 
v.  Ainley,  109  Iowa  386;  Bixler  v.  Hagan,  42 
Mo.  367  (where  a  part  of  the  street  intervening 
between  a  lot  and  the  rest  of  the  street  had  been 
set  apart  for  market  wagons)  ;  Matter  of  Grant 
Ave.,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
,  724. 

In  Richards  v.  Cincinnati,  31  Ohio  St.  506, 
where  a  strip  of  land  ninety-one  feet  wide  was 
dedicated  for  a  street,  and  the  municipal  authori- 
ties improved  a  street  thereon  of  the  width  of 
ninety  feet,  leaving  one  foot  on  one  side  thereof 
unused  except  in  sloping  the  embankments  and 
excavations,  the  owners  of  property  abutting  on 
such  foot  were  held  to  be  liable  to  assessment 
as  owners  of  property  abutting  on  the  improve- 
ment. 

5.  Cincinnati  v.  Batsche,  52  Ohio  St.  324; 
Huntington  v.  Cincinnati,  3  Ohio  Dec.  126,  2 
Ohio  N.  P.  35. 

6.  McDonald  v.  Coniff,  99  Cal.  386;  Perine 
v.  Erzgraber,  102  Cal.  234.  See  also  Toledo  v. 
Beaumont,  3  Ohio  Dec.  129,  3  Ohio  N.  P.  287. 

7.  Corner  Lots.  —  Lawrence  v.  Killam,  1 1  Kan. 
511  (quoted  under  Abut  —  Ahuttek,  vol.  i,  p. 
222)  ;  Springfield  v.  Green,  120  111.  269;  Wilbur 
V.  Springfield,  123  111.  395. 

8.  Elder  v.  Cassilly,  (Ky.  1900)  54  S.  W. 
Rep.  836. 

9.  "  Adjoining.  "  —  Johnson  v.  District  of 
Columbia,  6  Mackey  (D.  C.)  21.  This  case,  to- 
gether with  others  in  point,  is  more  fully  stated 
under  Adjoining,  vol.  1,  p.  636.  note.  Compare 
Matthews  v.  Kimball.  70  Ark.  451. 

10.  U'olfort  v.  St.  Louis,  115  Mo.  139. 

11.  "  Adjacent.''  —  Muscatine  v.  Chicago,  etc., 
R.  Co.,  88  Iowa  291  ;  Cincinnati  v,  Pittsburg, 
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e.  "Contiguous''  Property.  —  The  term  "  contiguous  "  means  touch- 
In  case  of  a  street  improvement,  the  intervention  of  the  sidewalk 
between  lots  and  the  street  does  not  prevent  their  being  contiguous  to  the 
improvement.'2  Where  streets  intersect,  and  one  is  improved,  the  other  is 
not  considered  as  p-operty  contiguous  thereto.3 

/.  "  Fronting  "  Property.  —  The  term  "  fronting  "  has  been  considered 
to  be  synonymous  with  "  adjoining  "  4  or  "  touching."  5  Tracks  of  a  street 
railway  laid  in  the  street  are  not  considered  as  fronting  thereon.6  So,  where 
the  right  of  way  of  a  railway  company  intervenes  between  a  lot  and  the  street, 
the  lot  is  not  to  be  considered  as  fronting  on  the  street;7  and  a  fortiori  a  lot 
in  the  rear  of  one  which  touches  on  the  street  cannot  be  considered  as  front- 
ing on  the  street.8  And  the  same  rule  was  applied  where  a  strip  only  five 
feet  wide  intervened  between  the  street  and  the  land.9  In  this  connection 
corner  lots  may  be  said  to  front  on  both  streets,10  and  though  a  lot  as  origi- 
nally platted  fronted  on  one  of  two  intersecting  streets,  it  may  subsequently, 
by  reason  of  the  manner  in  which  it  is  improved,  be  considered  as  fronting 
upon  the  other  street.11 

g.  Property  in  "Vicinity"  or  "Neighborhood."  —  The  term 
"vicinity"  as  used  in  statutes  authorizing  assessments  against  property  for 
improvements  does  not  require  that  the  property,  to  be  assessable,  must 
actually  join  or  connect  with  the  improvement. 12  In  Pennsylvania  it  has  been 
held  under  a  statute  authorizing  assessments  against  property  "  in  the  neigh- 
borhood "  of  street  improvements,  that  only  property  situated  on  the  street 
improved  could  be  assessed; 13  and  the  same  has  been  held  with  regard  to  a 
statute  authorizingassessments  against  property  in  the  "immediate  vicinity."14 

h.  "  SQUARE"  OR  "  BLOCK."  —  The  term  "  square  "  or  "  block,"  as  used 
in  a  statute  authorizing  assessments  against  owners  of  lots  in  a  square  or 
block,  includes  each  subdivision  of  a  territory  bounded  on  all  sides  by  princi- 
pal streets,15  and  the  fact  that  an  original  block  is  subdivided  by  alleys  does 
not  render  each  subdivision  a  block; 16  but  where  a  street  was  not  extended 

etc.,  R.  Co.,  ii  Ohio  Dec.  (Reprint)  837,  30  also  Buse  v.  Cincinnati,  11  Ohio  Dec.  (Reprint) 

Cine.  L.  Bui.  137.    And  see  Adjacent,  vol.  1,  613,  28  Cine.  L.  Bui.  m;  Clements  v.  Nor- 

p.  633.  wood,  32  Cine.  L.  Bui.  201. 

1.  Contiguous.  —  In  Rich  v.  Chicago,  152  111.  10.  Scott  County  v.  Hinds,  50  Minn.  204. 
19,  a  railroad  right  of  way  in  a  public  street,  11.  Matthews  v.  Cincinnati,  9  Ohio  Dec.  (Re- 
improved,  was  considered  to  be  contiguous.    In  print)  673,  16  Cine.  L.  Bui.  249;  Sandrock  v. 
South  Park  Com'rs  v.  Chicago,  etc.,  R.  Co.,  107  Columbus,  6  Ohio  Cir.  Dec.  617,  8  Ohio  Cir. 
111.  105,  affirming  11  111.  App.  562,  however,  the  Ct.  79. 

phrase    "contiguous    property    abutting    upon  12,  "  Vicinity."—  Mock  v.  Muncie,  (Ind.  1892) 

such  street"  was  held  not  to  include  a  street  32  N.  E.  Rep.  718;  Moran  v.  Lindell,  52  Mo. 

railway  laid  in  the  street.    See  also  O'Reilley  229. 

v.  Kingston,   114  N.  Y.  439.     And  see  Con-  Thus,  where  the  centre  only  of  a  street  is 

tiguous,  vol.  7,  p.  79.  paved,  leaving  an  unpaved  portion  next  to  the 

2.  Chicago,  etc.,  R.  Co.  v.  Quincy,  136  111.  sidewalk,  the  property  fronting  on  the  street 
563,  29  Am.  St.  Rep.  334.  is  in  the  vicinity  of  the  improvement.  Moran 

3.  Cunningham  v,  Peoria,  157  111.  499.  v.  Lindell,  52  Mo.  229. 

4.  "Fronting." — Scott  County  v.  Hinds,  50  Property  Two-thirds  of  Mile  from  Street  Opened. 

Minn.    204,    holding    further    that    under    the  —  Mock  v.  Muncie,  9  Ind.  App.  536. 

Minnesota    Constitution,    authorizing   sidewalk  13.  /n  rf  Morewood  Ave.,  159  Pa.  St.  20.  See 

assessments  against  property  "fronting"  upon  also  In  re  Fifty-fourth  St.,  165  Pa.  St.  8. 

the  improvement,  an  ordinance  directing  such  14.  In  rc  Opening  of  Orkney  St.,  44  W.  N.  C. 

assessments  against  property  abutting  was  valid.  (Pa.)  9. 

See  also  Durrell  v.  Dooner,  119  Cal.  411  ;  Mat-  In       rc  Walnut  St..  10  Pa.  Co.  Ct.  173,  land 

ter  of  Grant  Ave.,   (Supm.  Ct.  Spec.  T.)   34  lying  three-quarters  of  a  mile  from  the  street 

Misc.    (N.  Y.)   724,  affirmed   76   N.   Y.  App.  opened  was  held  not  to  be  in  the  immediate 

Div.  87.  vicinity. 

5.  Wiler  v.  Griffith,  6  Pa.  Co.  Ct.  204.  See  15.  "  Square  "  or  "  Block." — Olsson  v.  Topeka, 
also  Front,  vol.  14,  p.  558.  42  Kan.  709;  Stengel  v.  Preston.  89  Ky.  616; 

6.  Koons  v.  Lucas,  52  Iowa  177.  Caldwell  v.  Rupert,  10  Bush  (Ky.)  179.  See 

7.  Philadelphia  v.  F.astwick,  35  Pa.  St.  75;  also  Beck  v.  Obst,  12  Bush  (Ky.)  268;  Washle 
Scott  County  v.  Hinds,  50  Minn.  204.  v.  Nehan,  97  Ky.  351. 

8.  Wiler  v.  Griffith,  6  Pa.  Co.  Ct.  204.  16.  Olsson  v.  Topeka,  42  Kan.  709,  set  out 

9.  Crane  v.  French,  50  Mo.  App.  367.    See  under  Block,  vol.  4,  p.  583,  note. 
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through  a  tract,  which  was  therefore,  as  actually  bounded  by  streets,  the  size 
of  two  ordinary  squares,  the  tract  was  considered  as  two  squares.1 

8.  Agricultural  Lands  in  City  Limits.  —  Land  within  the  city  limits,  though 
unimproved  or  used  for  agricultural  purposes  only,  if  adapted  for  use  for  city 
purposes,  may  be  subjected  to  special  assessments  for  local  city  improvements 
which  confer  special  benefits  upon  it  for  use  as  city  land,  though  no  benefits 
are  derived  from  the  improvements  if  the  land  be  regarded  solely  as  agri- 
cultural or  unimproved  land.5*  This  rule  has  been  applied  with  regard  to 
assessments  for  sewerage,3  water  pipes,4  sidewalks,5  street  paving,6  and  grad- 
ing and  opening  streets.7  In  some  jurisdictions  the  statutes  expressly  pro- 
vide with  regard  to  assessments  for  local  improvements  against  rural  or  farm 
lands  within  the  limit  of  municipalities.8 

9.  Homestead.  —  The  fact  that  the  property  constitutes  the  homestead 
of  the  owner  does  not  exempt  it  from  liability  to  assessment  for  local 
improvements.9 

10.  Statutory  Exemptions.  —  Exemptions  from  taxation  are  strictly  con- 
strued, and  it  is  now  universally  recognized,  though  there  have  been  some 
few  decisions  to  the  contrary,  that  a  general  exemption  from  taxation  is  to 
be  taken  merely  as  an  exemption  from  the  burden  of  ordinary  taxation,  and 
does  not  relieve  from  the  burden  of  special  assessments  imposed  to  pay  the 
cost  of  local  improvements  and  charged  upon  the  property  upon  the  theory 
of  special  benefits.10  The  legislature,  in  the  absence  of  constitutional  restric- 
tion, may  expressly  exempt  property  from  liability  to  assessment  for  local 
improvements.11  But  it  seems  that  a  municipality  cannot,  by  express  contract 


1.  Bitzer  v.  O'Bryan,  107  Ky.  590;  Dumesnil 
v.  Shanks,  97  Ky.  354;  Cooper  v.  Nevin,  90 
Ky.  85. 

2.  Agricultural  Lands  in  Cities.  —  Leitch  v. 
La  Grange,  138  111.  291  ;  Kalbrier  v.  Leonard, 
34  Ind.  497;  Tober  v.  Grafmiller,  109  Ind.  206; 
Dickinson  v.  Franklin,  112  Ind.  178;  Farwell 
v.  Des  Moines  Brick  Mfg.  Co.,  97  Iowa  286 ; 
Medland  v.  Linton,  60  Neb.  249 ;  Bailey  v. 
Zanesville,  11  Ohio  Cir.  Dec.  20,  20  Ohio  Cir. 
Ct.  236  ;  Hummelstown  v.  Brunner,  5  Pa.  Dist. 
8;  McKeesport  v.  Soles,  178  Pa.  St.  363  ;  Wil- 
son v.  Allegheny,  25  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
15;  Philadelphia  v.  Sheridan,  148  Pa.  St.  532; 
Bishop  v.  Tripp,  15  R.  I.  466.  See  also  Mc- 
Grew  v.  Kansas  City,  64  Kan.  61. 

3.  Leitch  v.  La  Grange,  138  111.  291  ;  Wright 
v.  Boston,  9  Cush.  (Mass.)  233;  Brown  v. 
Union,  62  N.  J.  L.  142;  McKee  Land,  etc.,  Co. 
v.  Williams,  63  N.  Y.  App.  Div.  553  ;  Ford  v. 
Toledo,  64  Ohio  St.  92. 

4.  Warren  v.  Chicago,  118  111.  329;  Clark  v. 
Chicago,  166  111.  84;  State  v.  Robert  P.  Lewis 
Co.,  72  Minn.  87.  Compare  State  v.  Jersey 
City,  43  N.  J.  L.  135. 

5.  Taber  v.  Grafmiller,  109  Ind.  206;  Hood 
v.  Lebanon,  (Ky.  1891)  15  S.  W.  Rep.  516; 
Philadelphia  v.  Weaver,  14  Pa.  Super.  Ct.  293. 

6.  Farwell  v.  Des  Moines  Brick  Mfg.  Co.,  97 
Iowa  286. 

7.  State  v.  Kansas  City,  89  Mo.  34 ;  Medland 
v.  Linton,  60  Neb.  249. 

8.  Kallirier  v.  Leonard,  34  Ind.  497  ;  Farwell 
v.  Des  Moines  Brick  Mfg.  Co.,  97  Iowa  286; 
South  Chester  v.  Garland,  162  Pa.  St.  91  ;  Nor- 
ristown  v,  Fornance,  37  W.  N.  C.  (Pa.)  574. 

9.  Homestead.  —  Ahern  v.  Board  of  Improve- 
ment. 69  Ark.  68 ;  Perine  v.  Forbush,  97  Cal. 
305  ;  Todd  v.  Atchison,  9  Kan.  App.  251  ;  Nevin 
v.  Allen,  (Ky.  1894)  26  S.  W.  Rep.  180. 

1 


10.  General  Exemption  from  Taxation  Does  Not 
Believe  from  Special  Assessments.  —  See  the  title 

Exemptions  (from  Taxation),  vol.  12,  p.  314 
et  seq.,  and  in  addition  to  the  cases  there  cited 
see  In  re  Mt.  Vernon,  147  111.  359;  Boston 
Asylum  v.  Street  Com'rs,  180  Mass.  485;  State 
v.  Macalester  College,  87  Minn.  165  ;  State  v. 
Kansas  City,  89  Mo.  34 ;  People  v.  Cummings, 
53  N.  Y.  App.  Div.  36,  166  N.  Y.  no;  Batter- 
man  v.  New  York,  65  N.  Y.  App.  Div.  576 ; 
Cincinnati  v.  Board  of  Education,  7  Ohio  Dec. 
(Reprint)  362,  2  Cine.  L.  Bui.  184  ;  In  re  Harding 
St.  Sewer,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  147; 
Philadelphia  v.  Philadelphia,  etc.,  R.  Co.,  1  Pa. 
Super.  Ct.  236  ;  Philadelphia  v.  Girard,  23  Pa. 
Co.  Ct.  671. 

Illustrations  of  language  held  not  to  exempt 
from  assessment  will  be  found  in  the  title  Ex- 
emptions (from  Taxation),  vol.  12,  pp.  315, 
316,  notes. 

11.  Exemption  from  Liability  for  Assessment  — 

District  of  Columbia.  —  District  of  Columbia  v. 
Sisters  of  Visitation,  15  App.  Cas.  (D.  C.)  300 
(exemption  from  "  any  and  all  taxes  or  assess- 
ments, national  or  municipal  or  county"). 

lozea.  —  Miller'  v.  Hageman.  114  Iowa 
I9S- 

Minnesota.  —  State  v.  District  Ct.,  68  Minn. 
242. 

New  Jersey.  —  Cooper  Hospital  v.  Camden, 
(N.  J.  1902)  52  Atl.  Rep.  210. 

New  York. —  Matter  of  Tremont  Baptist 
Church,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.Y.) 
590. 

Ohio.  —  Ford  v.  Toledo,  64  Ohio  St.  92. 

Wisconsin.  —  Winnebago  Furniture  Mfg.  Co. 
v.  Fond  du  Lac  County,  113  Wis.  72;  Mil- 
waukee Flectric  R.,  etc.,  Co.  v.  Milwaukee,  95 
Wis.  39,  60  Am.  St.  Rep.  81  ;  Yates  v.  Mil- 
waukee, 92  Wis.  352. 
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with  a  property  owner,  relieve  his  property  from  liability  for  assessment  for  a 
particular  improvement,1  unless  expressly  authorized  by  statute  to  do  so.8 

VI.  Amount  of  Assessment  and  Apportionment  —  1.  In  General.  —  One  of 
the  features  distinguishing  local  assessments  from  general  taxation  is  that 
local  assessments  are  imposed  according  to  the  benefit  derived  from  the 
improvement,  and  not  ad  valorem.  This  principle  of  benefit  equaling  the 
assessment  is  the  foundation  of  the  doctrine  of  special  assessments,  and  an 
assessment  should  not  exceed  the  special  benefits.3  If  the  cost  of  the  improve- 
ment exceeds  the  peculiar  benefit  to  the  neighboring  property,  the  excess 


And  see  the  title  Exemptions  (from  Taxa- 
tion), vol.  12,  p.  316. 

Implied  Repeal  of  Exemption.  —  Hudson 
County  Catholic  Protectory  v.  Kearney  Tp. 
Committee,  56  N.  J.  L.  385. 

1.  Vrana  v.  St.  Louis,  164  Mo.  146;  Mc- 
Kechnie  Brewing  Co.  v.  Canandaigua,  162  N. 
Y.  631,  57  N.  E.  Rep.  1113,  affirming  15  N.  Y. 
App.  Div.  139;  In  re  Fifty-fifth  St.,  24  Pa.  Co. 
Ct.  261  ;  Opening  of  Fifty-fifth  St.,  9  Pa.  Dist. 
453.  See  also  Lake  St.  El.  R.  Co.  v.  Chicago, 
183  111.  75  ;  In  re  Fifty-fifth  St.,  16  Pa.  Super. 
Ct.  133.  Compare  Shreveport  v.  Shreveport 
City  R.  Co.,  104  La.  260. 

2.  State  v.  District  Ct.,  83  Minn.  170. 

3.  Assessment  Not  to  Exceed  Special  Benefits  — 
Alabama.  —  Montgomery  v.  Foster,  133  Ala. 
S87. 

California.  —  Creighton  v.  Manson,  27  Cal. 
613;  Taylor  v.  Palmer,  31  Cal.  240;  Doyle  v. 
Austin,  47  Cal.  353  ;  Matter  of  Market  St.,  49 
Cal.  549;  Schumacker  v.  Toberman,  56  Cal.  510. 

Connecticut. — Nichols  v.  Bridgeport,  23  Conn. 
189,  60  Am.  Dec.  636;  Clapp  v.  Hartford,  35 
Conn.  66 ;  Bridgeport  v.  New  York,  etc.,  R. 
■  Co.,  36  Conn.  262,  4  Am.  Rep.  63. 

District  of  Columbia.  —  U.  S.  v.  Edmunds,  3 
Mackey  (D.  C.)  142. 

Georgia.  —  Hayden  v.  Atlanta,  70  Ga.  817,  7 
Am.  &  Eng.  Corp.  Cas.  228 ;  Atlanta  v.  Ham- 
lein,  96  Ga.  381. 

Illinois.  —  Wright  v.  Chicago,  46  111.  44;  St. 
John  v.  East  St.  Louis,  50  111.  92 ;  Greeley  v. 
People,  60  111.  19;  Enos  v.  Springfield,  113  111. 
70;  Sterling  v.  Gait,  117  111.  19;  Springfield  v. 
Green,  120  111.  269;  Walters  v.  Lake,  129  111. 
23  ;  Louisville,  etc.,  R.  Co.  v.  East  St.  Louis, 
134  ill.  656;  Kuehner  v.  Freeport,  143  111.  99; 
Davis  v.  Litchfield,  145  111.  326;  Sanitary  Dist. 
v.  Joliet,  189  111.  270 ;  Stephani  v.  Catholic 
Bishop,  2  111.  App.  249. 

Indiana.  —  Palmer  v.  Stumpf,  29  Ind.  335  ; 
Ross  v.  Stackhouse,  114  Ind.  206;  Adams  v. 
Shelbyville,  154  Ind.  467,  77  Am.  St.  Rep.  484. 

Kentucky.  —  Preston  v.  Rudd,  84  Ky.  150. 
Compare  Pearson  v.  Zable,  78  Ky.  170. 

Louisiana.  —  Yeatman  v.  Crandall,  1 1  La. 
Ann.  220  ;  In  re  New  Orleans,  20  La.  Ann.  497  ; 
Davidson  v.  New  Orleans,  34  La.  Ann.  170; 
Davis  v.  New  Orleans,  40  La.  Ann.  806  ;  Mun- 
son  v.  Atchafalaya  Basin  Levee  Dist.,  43  La. 
Ann.  1  s  ;  Kelly  v.  Chadwick,  104  La.  719. 

Maine.  —  Dyar  v.  Farmington,  70  Me.  522; 
Brewer  Brick  Co.  v.  Brewer,  62  Me.  62,  16  Am. 
Rep.  395. 

Maryland.  —  Alexander  7'.  Baltimore,  5  Gill 
(Md.)  389,  46  Am.  Dec.  630;  Burns  v.  Balti- 
more, 48  Md.  204  ;  Gould  v.  Baltimore,  59  Md. 
380;  Baltimore  v.  Hanson,  61  Md.  462;  Balti- 
more v.  Smith,  etc.,  Brick  Co.,  80  Md.  458. 


Massachusetts.  —  Lorden  v.  Coffey,  178  Mass. 
489  ;  Collins  v.  Holyoke,  146  Mass.  298. 

Michigan. —  Thomas  v.  Gain,  35  Mich.  155, 
24  Am.  Rep.  535  ;  White  v.  Saginaw,  67  Mich. 
40. 

Minnesota.  —  Rogers  v.  St.  Paul,  22  Minn. 
494  ;  State  v.  District  Ct.,  29  Minn.  62. 

Mississippi.  —  Daily  v.  Swope,  47  Miss.  379  ; 
Macon  v.  Patty,  57  Miss.  386. 

Missouri.  —  Lockwood  v.  St.  Louis,  24  Mo. 
22  ;  Neenan  v.  Smith,  50  Mo.  529  ;  McCormack 
v.  Patchin,  53  Mo.  33,  14  Am.  Rep.  440;  St. 
Louis  v.  Ranken,  95  Mo.  189. 

Nebraska.  —  Hanscom  v.  Omaha,  11  Neb.  41  ; 
Lansing  v.  Lincoln,  32  Neb.  470. 

New  Jersey.  —  Howell  v.  Essex  County  Road 
Board,  32  N.  J.  Eq.  675  ;  State  v.  Newark,  27  N. 
J.  L.  185  ;  Matter  of  Drainage  of  Lands,  35  N.  J. 
L.  500  ;  States.  Jersey  City,  36  N.  J.  L.  56  ;  State 
v.  Passaic,  37  N.  J.  L.  137;  State  v.  Elizabeth, 
37  N.  J.  L.  330 ;  State  v.  Fuller,  39  N.  J.  L. 
576;  State  v.  Reed,  43  N.  J.  L.  195  ;  Matter  of 
Drainage  of  Great  Meadows,  42  N.  J.  L.  553  ; 
Jersey  City  v.  Vreeland,  43  N.  J.  L.  638 ; 
Reynolds  v.  Paterson,  48  N.  J.  L.  435  ;  In  re 
Commissioners'  Report,  49  N.  J.  L.  504 ;  State 
v.  West  Hoboken,  51  N.  J.  L.  267;  Frevert  v. 
Bayonne,  63  N.  J.  L.  202;  Allison  Land  Co.  v. 
Tenafly,  (N.  J.  1902)  52  Atl.  Rep.  231. 

New  York.  —  Matter  of  New  York,  1 1  Johns. 
(N.  Y.)  77;  Matter  of  Van  Antwerp,  56  N.  Y. 
265  ;  Stuart  v.  Palmer,  74  N.  Y.  189,  30  Am. 
Rep.  289  ;  Roosevelt  Hospital  v.  New  York,  84 
N.  Y.  112;  Sharp  v.  Speir,  4  Hill  (N.  Y.)  76. 

Ohio.  —  Hill  v.  Higdon,  5  Ohio  St.  247,  67 
Am.  Dec.  289  ;  Reeves  v.  Wood  County,  8  Ohio 
St.  339  ;  Chamberlain  v.  Cleveland,  34  Ohio  St. 
561;  Raymond  v.  Cleveland,  42  Ohio  St.  522; 
Wewell  v.  Cincinnati,  45  Ohio  St.  424 ;  Walsh 
v.  Barron,  61  Ohio  St.  15,  76  Am.  St.  Rep.  354; 
Donohue  v.  Brotherton,  10  Ohio  Dec.  47.  7  Ohio 
N.  P.  367. 

Oregon.  —  Paulson  v.  Portland,  16  Oregon 
450. 

Pennsylvania.  —  Kirby  v.  Shaw,  19  Pa.  St. 
258 ;  Schenley  v.  Com.,  36  Pa.  St.  29,  78  Am. 
Dec.  359  ;  McGonigle  v.  Allegheny,  44  Pa.  St. 
121  ;  Washington  Ave.,  69  Pa.  St.  352,  8  Am. 
Rep.  255  ;  Wistar  v.  Philadelphia,  80  Pa.  St. 
505,  21  Am.  Rep.  112:  Seely  v.  Pittsburgh,  82 
Pa.  St.  360,  22  Am.  Rep.  760 ;  Philadelphia  v. 
Verner.  8  Pa.  Co.  Ct.  97  :  Harrisburg  v.  Cum- 
mings,  6  Pa.  Dist.  437.  But  compare  Harris- 
burg v.  McCormick,  129  Pa.  St.  213.  stated 
infra,  this  section.  Apportionment  Between 
Property  Owners  —  According  to  Cost  of  Im- 
provement in  Front  of  Lot. 

Rhode  Island.  —  Cleveland  v.  Tripp,  13  R. 
I  50. 

Virginia.  —  Norfolk  v.  Ellis,  26  Gratt.  (Va.) 
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must  be  levied  on  the  public  at  large,1  since,  if  the  owners  of  the  adjacent 
property  are  compelled  to  contribute  to  the  cost  of  the  improvement  beyond 
the  enhancement  of  the  value  of  their  own  property,  the  exaction  of  such 
excess  is  a  taking  of  private  property  for  public  use  without  just  compensa- 
tion.2 To  sustain  a  special  assessment,  the  special  benefit  must  accrue  to  the 
land  as  real  estate,  and  not  to  its  owner  merely  as  an  individual.3  The 
special  benefits  which  will  justify  an  assessment  must  also  be  immediate  and 
of  such  a  character  that  they  can  be  seen  and  traced.  Remote  or  contingent 
benefits  enjoyed  by  the  general  public  are  not  sufficient,  and  cannot  be 
considered.1 

2.  Constitutional  and  Statutory  Restrictions  as  to  Amount.  —  Constitutional  5 
or  statutory  6  provisions  restricting  the  rate  of  taxation  which  may  be  levied 
in  any  year  apply  solely  to  general  taxation,  and  do  not  restrict  the  power  to 
levy  special  assessments.  The  statutes  in  some  jurisdictions  expressly  prohibit 
the  levy  of  special  assessments  in  excess  of  a  specified  proportion  of  the  value 
of  the  property  to  be  assessed.7  Under  such  statutes,  in  determining  the 
value  of  improved  property,  the  value  of  improvements  thereon  must  be  con- 


227;  Richmond,  etc.,  R.  Co.  v.  Lynchburg,  81 
Va.  476  ;  Green  v.  Ward,  82  Va.  327. 

Wisconsin.  —  Hale  v.  Kenosha,  29  Wis.  605. 

See  also  Benefit,  vol.  3,  p.  1035,  notes. 

As  to  Drainage  Assessments,  see  the  title 
Drains  and  Sewers,  vol.  10,  p.  230. 

1.  California.  —  Creighton  v.  Manson,  27  Cal. 
613. 

Illinois.  —  Chicago  v.  Larned,  34  111.  203  ;  St. 
John  v.  East  St.  Louis,  50  111.  92 ;  Crawford  v. 
People,  82  111.  557;  Sterling  v.  Gait,  117  111.  11. 

Indiana.  —  Adams  v.  Shelbyville,  154  Ind. 
467,  77  Am.  St.  Rep.  484. 

Michigan.  —  Adams  v.  Bay  City,  78  Mich. 
211;  Warren  v.  Grand  Haven,  30  Mich.  24; 
White  v.  Saginaw,  67  Mich.  40. 

Nebraska.  —  Hanscom  v.  Omaha,  11  Neb.  37. 

New  Jersey.  —  State  v.  Jersey  City,  36  N.  J. 
L.  56  ;  Passaic  v.  State,  37  N.  J.  L.  538  ;  Frevert 
v.  Bayonne,  63  N.  J.  L.  202;  Tide- Water  Co.  v. 
Coster,  18  N.  J.  Eq.  527,  90  Am.  Dec.  634, 
affirming  18  N.  J.  Eq.  54. 

Ohio.  —  Chamberlain  v.  Cleveland,  34  Ohio 
St.  561. 

Pennsylvania.  —  Park  Ave.  Sewers,  169  Pa. 
St.  433  ;  Hammett  v.  Philadelphia,  65  Pa.  St. 
146,  3  Am.  Rep.  615. 

2.  See  supra,  this  title,  General  Constitutional 
Requirements  and  Restrictions — Taking  Pri- 
vate Property  Without  Compensation. 

3.  Nature  of  Special  Benefits.  —  Louisville,  etc., 
R.  Co.  v.  East  St.  Louis,  134  111.  663;  Neenan 
v.  Smith,  so  Mo.  529 ;  Green  v.  Ward,  82  Va. 
324- 

"  Benefits  "  and  "  Increased  Value  "  Synonymous. 

—  See  Garrett  v.  St.  Louis,  25  Mo.  511,  stated 
under  Increase,  vol.  16,  p.  156,  note. 

4.  Remote  and  Contingent  Benefits  Not  Re- 
garded—  Connecticut.  —  Bridgeport  v.  New 
York,  etc.,  R.  Co.,  36  Conn.  255,  4  Am.  Rep. 
63  ;  New  York,  etc.,  R.  Co.  v.  New  Haven.  42 
Conn.  279,  19  Am.  Rep.  534;  Hartford  v.  West 
Middle  Dist.,  45  Conn.  462,  29  Am.  Rep.  687  ; 
Park  Ecclesiastical  Soc.  v.  Hartford,  47  Conn. 
89  :  New  York,  etc.,  R.  Co.  v.  New  Britain,  49 
Conn.  40. 

Illinois.  —  Rich  v.  Chicago,  152  111.  18;  Hutt 
v.  Chicago,  132  111.  352. 

Massachusetts. —  Boston,  etc.,  R.  Co.  v.  Mid- 
dlesex   County,    1    Allen    (Mass.)    331  ;  Old 


Colony,  etc.,  R.  Co.  v.  Plymouth  County,  14 
Gray  (Mass.)  156;  Beals  v.  Brookline,  174 
Mass.  1  ;  Mt.  Auburn  Cemetery  v.  Board  of 
Aldermen,  (Mass.  1889)  4  L.  R.  A.  836.  Com- 
pare Sears  v.  Street  Com'rs,  180  Mass.  274. 

Missouri.  —  Kansas  City  v.  Bacon,  157  Mo. 
45°- 

Nebraska.  —  Omaha  v.  Schaller,  26  Neb.  522. 
New  Jersey.  —  Vreeland  v.  Bayonne,  58  N.  J. 
L.  126;  State  v.  Newark,  27  N.  J.  L.  191  ;  State 
v.  Jersey  City,  36  N.  J.  L.  58  ;  State  v.  Eliza- 
beth, 37  N.  J.  L.  330  ;  Matter  of  Great  Mead- 
ows, 39  N.  J.  L.  436  ;  State  v.  Elizabeth,  40 
N.  J.  L.  276. 

New  York.  —  Matter  of  Opening  of  Fourth 
Ave.,  3  Wend.  (N.  Y.)  452. 

Pennsylvania. —  Hammett  v.  Philadelphia, 
65  Pa.  St.  155,  3  Am.  Rep.  615;  Washington 
Ave.,  69  Pa.  St.  353,  8  Am.  Rep.  255. 

See  also  the  title  Drains  and  Sewers,  vol. 
io,-  p.  231. 

5.  Restrictions  as  to  Taxation.  —  Birmingham 
v.  Klein,  89  Ala.  461  ;  Barber  Asphalt  Paving 
Co.  v.  Gogreve,  41  La.  Ann.  251. 

6.  Dittoe  v.  Davenport,  74  Iowa  66 ;  Walsh 
v.  Sisler,  1 1  Ohio  Cir.  Dec.  29  ;  Greensburg  v. 
Laird,  8  Pa.  Co.  Ct.  608. 

7.  Restrictions  as  to  Assessments  —  California. 
—  Kreling  v.  Muller,  86  Cal.  465  ;  Warren  v. 
Postel,  99  Cal.  294. 

Illinois.  —  Morrison  v.  Chicago,  22  111.  573; 
Bristol  v.  Chicago,  22  111.  587 ;  Andrews  v. 
People,  84  111.  28. 

Indiana.  —  Elkhart  v.  Wickwire,  121  Ind. 
331- 

Kentucky.  —  Neff  v.  Covington  Stone,  etc., 
Co.,  (Ky.  1900)  55  S.  W.  Rep.  697. 

Michigan.  —  Boehme  v.  Monroe,  106  Mich. 
40 1 . 

Missouri.  —  Allen  v.  Krenning,  23  Mo.  App. 
561  ;  Heman  v.  Wolff,  33  Mo.  App.  200. 

New  York.  —  Matter  of  New  York  City.  163 
N.  Y.  606.  57  N.  E.  Rep.  11 17;  Matter  of  Open- 
ing of  Whitloek  Ave.,  51  N.  Y.  App.  Div.  436; 
Matter  of  One  Hundred  and  Seventy-fifth  St., 
49  N.  Y.  App.  Div.  114,  affirmed  57  N.  E.  Rep. 
1117  ;  Matter  of  New  York,  46  N.  Y.  App.  Div. 
52;  Matter  of  Townsend  Ave.,  ( Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.1  65  :  Matter  of  Cram, 
69  N.  Y.  452;  Matter  of  Walter.  75  N.  Y.  354; 
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sidered,  and  not  merely  the  value  of  the  land  alone.1  Where  the  statute 
restricts  the  amount  of  an  assessment  leviable  for  any  contemplated  local 
improvement  to  a  certain  percentage  of  the  value  of  the  property  to  be 
assessed,  different  portions  of  an  improvement  ordered  as  a  whole  cannot  be 
let  as  separate  contracts,  nor  the  improvement  made  piecemeal  and  separate 
assessments  made  therefor,  if  the  several  assessments  in  the  aggregate  exceed 
such  percentage  of  the  value  of  the  property.* 

3.  Matters  to  Be  Included  in  Estimating  Cost  of  Improvement.  —  The  items  to 
be  included  in  the  estimate  of  the  expense  or  cost  of  the  improvement  are  all 
such  as  are  necessary  to  complete  the  improvement,3  including  the  cost  of 
such  printing  and  advertising  as  may  be  necessary  to  the  carrying  on  of  the 
work. 1 

Unlawful  Expenditures  by  a  municipality  in  the  making  of  an  improvement  can- 
not, of  course,  be  included  in  the  amount  to  be  assessed.*  Thus,  the  assess- 
ment cannot  be  made  to  cover  moneys  paid  to  the  contractor  in  excess  of  the 
amount  of  his  bid,6  nor  expenses  incurred  in  unsuccessfully  defending  actions 
brought  against  the  municipality  because  of  its  negligence  in  the  construction 
of  the  improvement.7 

Condemnation  Proceedings.  —  Where  condemnation  proceedings  for  the  acqui- 
sition of  land  for  the  purpose  of  a  local  improvement  are  required,  the  cost 
of  such  proceedings  is  not,  it  has  been  held,  an  item  to  be  included  in  the 
assessment;8  but  the  amount  of  the  compensation  or  damages  awarded  in 


Matter  of  Schell,  76  N.  Y.  432 ;  Matter  of 
Rector  of  St.  Andrew's  Church,  51  Hun  (N. 
Y.)  640,  4  N.  Y.  Supp.  205. 

Ohio.  —  Walsh  v.  .Barron,  61  Ohio  St.  15,  76 
Am.  St.  Rep.  354;  Hays  v.  Cincinnati,  62  Ohio 
St.  ti6;  Toledo  i'.  Lake  Shore,  etc.,  R.  Co.,  2 
Ohio  Cir.  Dec.  450;  Schroeder  v.  Overman,  10 
Ohio  Cir.  Dec.  113  ;  Brooks  v.  Norwood,  4  Ohio 
Cir.  Dec.  271,  12  Ohio  Cir.  Ct.  257;  Pretzinger 
v.  Sunderland,  63  Ohio  St.  132;  Cincinnati  v. 
Oliver,  31  Ohio  St.  371  ;  Cincinnati  v.  Jung,  5 
Ohio  Dec.  549 ;  Toledo  v.  Toledo  Sav.  Bank, 
etc.,  Co.,  5  Ohio  Dec.  142,  7  Ohio  N.  P.  330; 
Findlay  v.  Frey,  51  Ohio  St.  390;  Cherington 
v.  Columbus,  50  Ohio  St.  475  ;  Birdseye  v. 
Clyde,  61  Ohio  St.  27;  Cole  v.  Hunter,  5  Ohio 
Dec.  142,  5  Ohio  N.  P.  13;  Hunt  v.  Hunter,  7 
Ohio  Cir.  Dec.  495,  14  Ohio  Cir.  Ct.  503  ;  Nor- 
wood v.  Model  Bldg.  Assoc.,  3  Ohio  Cir.  Dec. 
680,  7  Ohio  Cir.  Ct.  95  ;  Connor  v.  Cincinnati, 
5  Ohio  Cir.  Dec.  199,  11  Ohio  Cir.  Ct.  336, 
affirmed  55  Ohio  St.  82;  Crossley  v.  Findlay,  3 
Ohio  Dec.  317;  Punshon  v.  Cincinnati,  11  Ohio 
Dec.  (Reprint)  490,  27  Cine.  L.  Bui.  155. 

1.  Findlay  v.  Frey,  51  Ohio  St.  390,  reversing 
4  Ohio  Cir.  Dec.  611,  7  Ohio  Cir.  Ct.  311. 

2.  Kreling  v.  Muller,  86  Cal.  .465 ;  Neff  v. 
Covington  Stone,  etc.,  Co.,  (Ky.  1900)  55  S.  W. 
Rep.  697. 

3.  Matters  Entering  into  Cost  of  Improvement 

—  Illinois.  —  Billings  v.  Chicago,  167  111.  337. 

Kentucky.  —  Home  v.  Mehler,  64  S.  W.  Rep. 
918,  23  Ky.  L.  Rep.  11 76. 

Maryland.  —  Dashiell  v.  Baltimore 
615 


45  Md. 
d  Minn. 


Minnesota.  —  State  v.  District  Ct., 

293- 

Missouri.  —  Kansas  City  Grading  Co.  v. 
Holden,  107  Mo.  305. 

Nebraska.  —  Lincoln  R.  Co.  v.  Lincoln,  61 
Neb.  109. 

New  Jersey.  —  State  v.  Elizabeth,  30  N.  J. 
L.  365  ;  State  v.  Street,  etc.,  Com'rs,  44  N.  J. 
L.  116. 


New  York.  —  Matter  of  Deering,  93  N.  Y. 
361  ;  Matter  of  Van  Buren,  (Supm.  Ct.  Spec. 
T.)  55  How.  Pr.  (N.  Y.)  513;  Keller  v.  Mt. 
Vernon,  23  N.  Y.  App.  Div.  46 ;  Matter  of 
Johnson,  103  N.  Y.  260. 

Ohio.  —  Spangler  v.  Cleveland,  35  Ohio  St. 
469;  Longworth  v.  Cincinnati,  34  Ohio  St.  101  ; 
Cincinnati  v.  Goodman,  5  Ohio  Dec.  (Reprint) 
365,  5  Am.  L.  Rec.  153;  Butler  v.  Toledo,  5 
Ohio  St.  225  ;  McGlynn  v.  Toledo,  12  Ohio  Cir. 
Dec.  15,  22  Ohio  Cir.  Ct.  34. 

Washington.  —  Lewis  v.  Seattle,  28  Wash. 
639. 

The  cost  of  grading  a  street  preparatory  to 
paving  it  may  be  included  in  a  paving  assess- 
ment ;  also  the  cost  of  grading  that  part  of  the 
street  embraced  in  the  sidewalks  which  is 
necessary  for  the  proper  laying  and  protection 
of  the  curbing  and  guttering  included  in  the 
work  of  paving.  Dashiell  v.  Baltimore,  45  Md. 
615. 

In  estimating  the  expense  of  a  proposed  im- 
provement under  the  municipal  code  of  Ohio. 
the  expense  of  building  a  wall  necessary  for 
the  protection  of  the  street,  partly  on  the  street 
and  partly  on  the  adjoining  property,  may  be 
included  in  the  estimate.  And  so  of  the  cost 
of  lateral  and  cross  drain  pipes  which  are 
necessary  to  make  the  improvement  in  the 
proper  manner.  Longworth  v.  Cincinnati,  34 
Ohio  St.  101. 

"Contingencies."  —  See  Contingency,  vol.  7, 
p.  80,  note. 

4.  Printing.  —  Dashiell  7'.  Baltimore.  45  Md. 
615;  Cuming  v.  Grand  Rapids,  46  Mich.  150; 
Beniteau  v.  Detroit,  41  Mich.  116  ;  St.  Paul  v. 
Mullen.  27  Minn.  78. 

5.  Unlawful  Expenditures.  —  Matter  of  Metro- 
politan Gas  Light  Co.,  23  Hun  (N.  Y.)  327. 

6.  State  v.  Hoboken,  36  N.  J.  L.  378. 

7.  DeWitt  v.  Rutherford,  57  N.  J.  L.  619. 

8.  Condemnation  Proceedings.- — Morris  v.  Chi- 
cago, 11  111.  650;  Illinois,  etc..  Canal  v.  Chicago, 
12  111.  403. 
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condemnation  proceedings  for  land  taken  for  the  improvement  is  a  part  of  the 
cost  of  the  improvement,  and  is  to  be  included.1 

Engineering  and  Superintendence.  —  The  expense  of  engineering  and  superintend- 
ing the  making  of  a  local  improvement  is  considered  to  be  an  item  of  the 
expense  or  cost  of  the  improvement  which  may  be  properly  included  in  the 
assessment;*  and  this  has  been  held  even  where  the  engineering  was  done  by 
an  engineer  employed  regularly  by  the  city  at  a  fixed  salary.3 

Expense  of  Levyine  Assessment.  —  The  expense  of  levying  the  assessment  is  not, 
under  the  statutes  in  some  jurisdictions,  to  be  included  in  the  amount  for 
which  the  assessment  is  to  be  levied,4  while  under  statutes  in  other  jurisdic- 
tions such  expense  has  been  held  to  be  properly  included.5 

Expense  of  Collecting  Assessments.  —  The  reasonable  expense  or  cost  of  collecting 
the  assessment  has  been  held  to  be  properly  included  in  the  estimate  of  the 
expense  of  the  improvement,6  though  in  other  cases  it  has  been  held  to  be 
error  to  add  to  the  cost  of  the  improvement  an  estimated  percentage  to  pay 
for  collecting  assessments  based  thereon.7 

Interest  on  Borrowed  Money.  —  Where  a  municipality  is  authorized  to  borrow 
money  to  make  improvements,  interest  on  money  so  borrowed  and  used  may 
be  included  in  the  amount  of  the  assessment.** 

4.  Apportionment  Between  Public  and  Property  Benefited.  —  The  question 
whether  the  cost  of  a  local  improvement  shall  be  defrayed  wholly  by  the 
funds  of  the  general  treasury  raised  by  general  taxation,  or  partly  thereby 
and  partly  by  the  property  owners  benefited  by  the  improvement,  or  wholly 


1.  Kelly  v.  Minneapolis,  57  Minn.  294,  47  Am. 
St.  Rep.  605;  Matter  of  Miller,  (Supm.  Ct. 
Gen.  T.)  3  N.  Y.  St.  Rep.  337  ;  Matter  of  Pub- 
lic Parks  Com'rs,  47  Hun  (N.  Y.)  302;  West- 
wood  v.  Dater,  10  Ohio  Dec.  (Reprint)  763,  23 
Cine.  L.  Bui.  291  ;  Corry  v.  Cincinnati,  10  Ohio 
Dec.  (Reprint;  601,  22  Cine.  L.  Bui.  194;  Syca- 
more Alley,  9  Pa.  Co.  Ct.  61.  See  also  Ful- 
ler v.  Somerville,  136  Mass.  556,  Compare 
Goodrich  v.  Omaha,  10  Neb.  98;  McGlynn  v. 
Toledo,  12  Ohio  Cir.  Dec.  15,  22  Ohio  Cir.  Ct. 
34  (damages  awarded  for  changes  of  street 
grade). 

Where  the  fee  of  land  is  taken  for  street 
purposes,  the  compensation  paid  is  a  part  of 
the  cost.    Fairchild  v.  St.  Paul,  46  Minn.  540. 

2.  Engineering  and  Superintending  —  Illinois. 
—  Gibson  v.  Chicago,  22  111.  566. 

Maryland.  —  Dashiell  v.  Baltimore,  45  Md. 
615. 

Michigan.  —  Beniteau  v.  Detroit,  41  Mich. 
116;  Cuming  v.  Grand  Rapids,  46  Mich.  150. 

Minnesota.  — ■  St.  Paul  v.  Mullen,  27  Minn.  78. 

New  Jersey.  —  State  v.  Guttenberg,  38  N.  J. 
L.  419. 

New  York. —  Porter  v.  Purdy,  29  N.  Y.  106, 
86  Am.  Dec.  283  ;  Matter  of  Lowden,  25  Hun 
(N.  Y.)  434;  Matter  of  Merriam,  84  N.  Y.  596  ; 
Matter  of  Pelton,  85  N.  Y.  651  ;  Matter  of 
Johnson,  103  N.  Y.  260;  Havens  v.  New  York, 
67  N.  Y.  App.  Div.  90. 

Ohio.  —  Westwood  v.  Dater,  10  Ohio  Dec. 
(Reprint)  763,  23  Cine.  L.  Bui.  291  ;  Long- 
worth  v.  Cincinnati,  34  Ohio  St.  101. 

Virginia.  —  Groner  v.  Portsmouth,  77  Va. 
488. 

3.  Gibson  v.  Chicago,  22  111.  566.  Compare 
Longworth  v.  Cincinnati,  34  Ohio  St.  101  ; 
Smith  v.  Portland,  25  Oregon  297  ;  Matter  of 
Fifth  Ave.  Sewer,  4  Brews.  (Pa.)  364. 

4.  Expense  of  Levying  Assessment.  —  Gage  v. 


Chicago,  195  111.  490;  Kerfoot  v.  Chicago,  195 
111.  229;  Gage  v.  Chicago,  196  111.  512;  Matter 
of  Enlarging  Dover  St.,  18  Johns.  (N.  Y.)  506; 
Harrisburg  v.  Eby,  16  Pa.  Co.  Ct.  124.  See 
also  McGlynn  v.  Toledo,  12  Ohio  Cir.  Dec.  15, 
22  Ohio  Cir.  Ct.  34.  Compare  Kimble  v. 
Peoria,  140  III.  157;  Matter  of  Central  Park 
Com'rs,  63  Barb.  (N.  Y.)  282. 

5.  Thayer  v.  Grand  Rapids,  82  Mich.  298 ; 
Porter  v.  Purdy,  29  N.  Y.  106,  86  Am.  Dec. 
283;  Matter  of  Tappan,  54  Barb.  (N.  Y.)  225; 
In  re  Knaust,  (N.  Y.  1881)  11  Rep.  744;  Payne 
v.  Brooklyn,  52  Hun  (N.  Y.)  390;  Matter  of 
Lowden,  89  N.  Y.  548. 

6.  Collecting  Assessments.  —  Gibson  v.  Chicago, 
22  ill.  566;  Pittsburgh,  etc.,  R.  Co.  v.  Fish,  158 
Ind.  525;  Dashiell  v.  Baltimore,  45  Md.  615; 
Matter  of  Eager,  46  N.  Y.  100;  Northern  Lib- 
erties v.  St.  John's  Church,  13  Pa.  St.  104.  See 
also  Reclamation  Dist.  No.  108  v.  Hagar,  4 
Fed.  Rep.  366.  Compare  Gage  v.  Chicago,  196 
111.  512. 

7.  Bucknall  v.  Story,  36  Cal.  67  ;  Dashiell  v. 
Baltimore,  45  Md.  615;  Spangler  v.  Cleveland. 
35  Ohio  St.  469;  Jonas  v.  Cincinnati,  18  Ohio 
318;  Harrisburg  v.  Eby,  16  Pa.  Co.  Ct.  124. 

8.  Interest  on  Money  Borrowed.  —  Fitzgerald 
v.  Walker,  55  Ark.  148;  Gross  v.  People,  193 
111.  260;  Hampshire  County  Com'rs,  Petitioners, 
143  Mass.  424;  Davis  v.  Newark,  54  N.  J.  L. 
144;  State  v.  Elizabeth,  37  N.  J.  L.  142:  State 
v.  Guttenberg,  38  N.  J.  L.  419;  State  v.  Clinton 
Tp.,  39  N.  J.  L.  656  ;  Matter  of  Deering,  14  Daly 
(N.  Y.)  89.  Compare  In  re  New  York,  (N.  Y. 
1899)  55  N.  E.  Rep.  1097.  affirming  40  N.  Y. 
App.  Div.  452. 

But  if  the  money  borrowed  is.  in  the  mean- 
time, used  by  the  city  for  other  purposes,  it  is 
not  lawful  to  include  interest  during  that  time 
in  the  amount  of  the  assessment.  State  v. 
Elizabeth,  37  N.  J.  L.  142. 
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by  the  latter,  where  the  special  benefit  exceeds  such  cost,  is  a  matter,  in  the 
absence  of  constitutional  restriction,  of  legislative  discretion,  to  be  determined 
in  the  first  instance  by  the  state  legislature  or  by  the  legislative  branch  of  the 
municipality  under  the  sanction  of  the  legislature.1 

5.  Apportionment  Between  Property  Owners  —  a.  In  General  — As  here- 
tofore stated,  the  legislature  or  the  municipality,  when  such  authority  is  given 
to  it  by  the  legislature,  may,  as  regards  the  location  of  the  property  to  be 
assessed  with  regard  to  the  location  of  the  improvements,  fix  the  territorial 
limits  within  which  the  property  is  to  be  assessed.2  When  the  question  what 
proportion  of  the  cost  of  an  improvement  is  to  be  borne  by  the  property 
owners  has  been  settled,  and  the  district  containing  the  property  to  be 
assessed  has  been  defined,  the  question  arises  how  the  assessment  is  to  be 
apportioned  upon  the  property  in  the  district.  As,  in  the  case  of  genera.' 
taxation,  the  burden  is  distributed  upon  some  general  rule  of  equality,  so  a 
local  assessment  should,  as  nearly  as  practicable,  be  imposed  equally  -upon  all 
property  standing  in  like  relation.3  And  to  do  this  several  methods  have 
been  employed,  viz.,  according  to  actual  benefits,  or  according  to  some 


1.  Apportionment  Between  Public  and  Property 
Benefited  —  California.  —  Emery  v.  San  Fran- 
cisco Gas  Co.,  28  Cal.  345  ;  Burnett  v.  Sacra- 
mento, 12  Cal.  76,  73  Am.  Dec.  518;  Sinton  v. 
Ashbury,  41  Cal.  525. 

Colorado.  —  Palmer  v.  Way,  6  Colo.  106. 

Georgia.  —  Bacon  v.  Savannah,  86  Ga.  301. 

Illinois.  —  Walters  v.  Lake,  129  111.  23  ;  Fagan 
v.  Chicago,  84  111.  227  ;  Bigelow  v.  Chicago,  90 
111.  49;  Sterling  v.  Gait,  117  111.  11  ;  Chicago  v. 
Larned,  34  111.  203';  St.  John  v.  East  St.  Louis, 
50  111.  92  ;  White  v.  People,  94  111.  604  ;  Watson 
v  Chicago,  115  111.  78;  Birket  v.  Peoria,  185  111. 
369- 

Louisiana.  —  Kelly  v.  Chadwick,  104  La.  719; 
Municipality  No.  Two  v.  Dunn,  10  La.  Ann.  57. 

Maryland.  —  Baltimore  v.  Johns  Hopkins 
Hospital,  56  Md.  1  ;  Alberger  v.  Baltimore,  64 
Md.  1. 

Michigan.  —  White  v.  Saginaw,  67  Mich.  33. 
Minnesota.  —  State  V.  Brill,  58  Minn.  152. 
New  Jersey.  —  State  v.  Fuller,  34  N.  J.  L. 

227. 

New  York.  —  People  v.  Brooklyn,  4  N.  Y. 
4i9»  55  Am.  Dec.  266;  Matter  of  Opening  One 
Hundred  and  Sixty-seventh  St.,  68  Hun  (N.  Y.) 
158;  Matter  of  Turner,  44  Barb.  (N.  Y.)  46. 

North  Carolina.  —  Hilliard  v.  Asheville,  118 
N.  Car.  845. 

Texas.  —  El  Paso  v.  Mundy,  85  Tex.  316. 

Vermont.  —  Allen  v.  Drew,  44  Vt.  174. 

Wisconsin.  —  Dickson  v.  Racine,  61  Wis.  545. 

2.  Assessment  Districts.  —  See  supra,  this 
title,  Property  Subject  to  Assessment  —  Loca- 
tion of  Property  Assessable  —  In  General. 

3.  Equality  in  Assessments  —  California.  — 
People  v.  Lynch,  51  Cal.  15,  21  Am.  Rep.  677; 
Whiting  v.  Quackenbush,  54  Cal.  306  ;  McSherry 
V.  Wood,  102  Cal.  647. 

Georgia.  —  Bacon  v.  Savannah,  105  Ga.  62. 

Illinois.  —  Chicago  v.  Larned,  34  111.  203 ; 
Watson  v.  Chicago,  115  111.  78;  Palmer  v.  Dan- 
ville, 154  111.  156;  Davis  v.  Litchfield,  145  111. 
313. 

Kentucky.  —  Nevin  v.  Roach,  86  Ky.  492; 
Louisville  v.  Selvage,  106  Ky.  730. 

Massachusetts.  —  Sears  v.  Board  of  Alder- 
men, 173  -Mass.  71  ;  De  Las  Casas,  Petitioners, 
180  Mass.  471. 

Minnesota.  —  State  v.  District  Ct.,  33  Minn. 


235;  State  v.  Brill,  58  Minn.  152;  State  v.  Dis- 
trict Ct.,  75  Minn.  292. 

Missouri. —  St.  Joseph  v.  Crowther,  142  Mo. 
155;  Skinker  v.  Heman,  148  Mo.  349;  Inde- 
pendence v.  Gates,  no  Mo.  374. 

New  Jersey.  —  Frevert  v.  Bayonne,  63  N.  J. 
L.  202  ;  State  v.  West  Hoboken,  51  N.  J.  L.  267  ; 
State  v.  Keimenschneider,  39  N.  J.  L.  625. 

New  York.  —  Monroe  County  v.  Rochester, 
88  Hun  (N.  Y.)  164:  Stuart  v.  Palmer,  74  N. 
Y.  190,  30  Am.  Rep.  289;  Delaware,  etc.,  Canal 
Co.  v.  Buffalo,  39  N.  Y.  App.  Div.  333,  af- 
firmed 167  N.  Y.  589;  Matter  of  Townsend 
Ave.,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
65  ;  McKee  Land,  etc.,  Co.  v.  Swikehard,  (Supm. 
Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  21  ;  Voght  v. 
Buffalo,  133  N.  Y.  463;  McKee  Land,  etc.,  Co. 
v.  Williams,  ,63  N.  Y.  App.  Div.  553. 

Ohio.  —  Jaeger  v.  Burr,  36  Ohio  St.  164; 
Northern  Indiana  R.  Co.  v.  Connelly,  10  Ohio 
St.  160  ;  Chamberlain  v.  Cleveland,  34  Ohio  St. 
55i- 

Oklahoma.  —  Jones  v.  Holzapfel,  n  Okla. 
405- 

Pennsylvania.  —  Scranton  v.  Beckett,  17  Pa. 
Super.  Ct.  296. 

Texas.  —  Lovenberg  v.  Galveston,  17  Tex. 
Civ.  App.  162. 

Vermont.  —  Allen  v.  Drew,  44  Vt.  174. 

Wisconsin.  —  Friedrich  v.  Milwaukee,  114 
Wis.  304. 

Washington.  —  Spokane  Falls  v.  Browne,  3 
Wash.  84. 

"  These  local  assessments  are  a  species  of 
taxation,  and  while  the  principle  underlying 
them  is  somewhat  different  from  that  upon 
which  general  taxation  for  revenue  is  based, 
still  it  is  the  money  of  the  citizen  that  the  pub- 
lic demands ;  and  whether  in  those  cases  the 
assessment  is  made  on  frontage,  valuation,  bene- 
fits, or  by  area,  the  burden  should  be  equally 
borne  by  all  upon  whom  it  is  imposed."  White 
v.  Saginaw,  67  Mich.  33. 

Thus,  in  Minnesota,  where  assessments  for  a 
park  were  in  question,  it  appeared  that  in  as- 
sessing the  benefits  the  assessors  divided  the 
district  to  be  assessed  into  four  sections,  viz. : 
(1)  land  contiguous  to  the  park;  (2)  land  ad- 
joining the  former  and  within  half  a  mile  of 
the  park;  (3)  land  lying  between  one-half  mile 
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definite  standard  fixed  upon  by  the  legislature  itself,  and  which  is  applied  to 
estates  by  a  measurement  of  length,  quantity,  or  value,  as  frontage,  super- 
ficial area,  etc.,  the  selection  of  any  one  of  which  is  entirely  within  the  discre- 
tion of  the  legislature.1  Where  the  legislature  prescribes  the  method  by 
which  the  apportionment  of  benefits  is  to  be  made,  such  method  must  be 
followed.'3 

Omission  to  Assess  Property  Liable.  —  Where  land  which  is  liable  to  assessment 
for  a  local  improvement  is  not  assessed,  and  the  whole  expense  is  assessed 
upon  the  remaining  property,  the  assessment  is  invalid;3  but  an  assessment 
according  to  benefits  should  not  be  disturbed  for  the  failure  to  assess  all  prop- 
erty benefited  unless  such  failure  has  injured  the  complaining  party  by  impos- 
ing on  his  lands  an  assessment  greater  than  they  would  otherwise  bear.4 

b.  According  to  Actual  Benefits.  —  What  seems  to  be  the  most 
equitable  and  just  method  of  attaining  uniformity  and  equality  in  the  appor- 
tionment of  local  assessments  is  that  by  which  each  piece  of  property,  after 


and  one  mile  of  the  park;  (4)  land  lying  be- 
tween one  mile  and  one  and  one-half  miles  of 
the  park.  Land  within  each  section  was  as- 
sessed as  though  equally  benefited.  It  was  held 
that  the  assessments  were  illegal  for  inequality. 
State  v.  Brill,  58  Minn.  152. 

Assessment  on  Each  Block  Separately.  —  See 
Each,  vol.  10,  p.  394,  note. 

Reclassification  of  Benefits  —  Drainage.  —  See 
the  title  Drains  and  Sewers,  vol.  10,  p.  229, 
note. 

1.  California.  —  Emery  v.  San  Francisco  Gas 
Co.,  28  Cal.  346. 

Illinois.  —  Pike  v.  Chicago,  155  111.  656. 

Kentucky.  —  Broadway  Baptist  Church  v.  Mc- 
Afee, 8  Bush  (Ky.)  508,  8  Am.  Rep.  480. 

Mississippi.  —  Daily  v.  Swope,  47  Miss.  367. 

New  Jersey.  —  State  v.  Hudson  County  Ave. 
Com'rs,  37  N.  J.  L.  12;  State  v.  Newark,  37  N. 
J.  L.  415,  18  Am.  Rep.  729;  State  v.  Street, 
etc.,  Com'rs,  38  N.  J.  L.  190. 

New  York.  —  People  v.  Brooklyn,  4  N.  Y. 
419,  55  Am.  Dec.  266  ;  People  v.  Lawrence,  41 
N.  Y.  140;  People  v.  Nearing,  27  N.  Y.  209. 

Oregon.  —  King  v.  Portland,  2  Oregon  146. 

Vermont.  —  Barnes  v.  Dyer,  56  Vt.  469. 

2.  Arkansas.  —  Monticello  v.  Banks,  48  Ark. 
251- 

California.  —  Perine  v.  Lewis,  128  Cal.  236. 

Connecticut.  —  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636;  Clapp  v.  Hartford, 
35  Conn.  77. 

Illinois.  —  Lill  v.  Chicago,  29  111.  31;  Ware 
v.  Jerseyville,  158  111.  234. 

Indiana.  —  Crawfordsville  Music  Hall  Assoc. 
v.  Clements,  12  Ind.  App.  464. 

Kansas.  —  Keys  v.  Neodesha,  64  Kan.  681. 

Minnesota.  —  State  v.  District  Ct.,  29  Minn. 
62:  State  v.  Judges,  51  Minn.  539. 

Nerv  Jersey.  —  State  v.  Bergen,  29  N.  J.  L. 
266  ;  State  v.  Hudson,  29  N.  J.  L.  106  ;  State  v. 
Paterson,  36  N.  J.  L.  159. 

New  York.  —  Matter  of  Klock,  30  N.  Y.  App. 
Div.  24. 

Ohio.  —  Shehan  v.  Cincinnati,  1 1  Ohio  Dec. 
(Reprint)  198,  25  Cine.  L.  Bui.  212;  Dick  v. 
Toledo,  5  Ohio  Cir.  Dec.  157. 

Pennsylvania.  —  Scranton  v.  Bush,  160  Pa. 
St.  499- 

Texas.  —  Allen  v.  Galveston,  51  Tex.  302. 
Virginia.  —  Violett  v.  Alexandria,  92  Va.  561, 
53  Am.  St.  Rep.  825. 


Washington.  —  Elma  v.  Carney,  9  Wash.  466. 
Wisconsin.  —  Hayes  v.    Douglas  County,  92 
Wis.  429,  53  Am.  St.  Rep.  926. 

3.  Omission  to  Assess  Property  Liable  —  Cali- 
fornia.—  People  v.  Lynch,  51  Cal.  15,  21  Am. 
Rep.  677  ;  Dyer  -'.  Harrison,  63  Cal.  447.  Com- 
pare Phelan  v.  San  Francisco,  120  Cal.  1. 

Illinois.  —  Chicago  v.  Cummings,  144  111.  446. 
Compare  Jones  v.  Lake  View,  151  111.  663; 
Holdom  v.  Chicago,  169  111.  109. 

Indiana.  —  Kizer  v.  Winchester,  141  Ind.  694. 
Compare  Powell  v.  Greensburg,  150  Ind.  148. 
New  Jersey.  —  State  v.  Union,  53  N.  J.  L.  67. 
New  York.  —  Savage  v.  Buffalo,  131  N.  Y. 
568  ;  Matter  of  New  York  Protestant  Episcopal 
Public  School,  75  N.  Y.  324;  Hassan  v.  Roches- 
ter, 67  N.  Y.  528;  Webber  v.  Lockport,  (County 
Ct.)  43  How.  Pr.  (N.  Y.)  368;  Matter  of  Klock, 
30  N.  Y.  App.  Div.  24;  People  v.  Buffalo,  159 
N.  Y.  571,  54  N.  E.  Rep.  1094,  affirming  39  N. 
Y.  App.  Div.  651  ;  McKechnie  Brewing  Co.  v. 
Canandaigua,  162  N.  Y.  631,  57  N.  E.  Rep. 
1 1 13,  affirming  15  N.  Y.  App.  Div.  139  ;  Copcutt 
v.  Yonkers,  83  Hun  (N.  Y.)  178;  People  v. 
Buffalo,  (Supm.  Ct.  App.  Div.)  57  N.  Y.  Supp. 
263;  Ellwood  v.  Rochester,  122  N.  Y.  229; 
Kennedy  v.  Troy,  14  Hun  (N.  Y.)  308.  See 
also  Mansfield  v.  Lockport,  (Supm.  Ct.  Eq.  T.) 
24  Misc.  (N.  Y.)  25.  Compare  Hassan  v. 
Rochester,  6  Lans.  (N.  Y.)  135. 

Ohio.  —  Huntington  v.  Cincinnati,  3  Ohio 
Dec.  126. 

Oregon.  —  Masters  v.  Portland,  24  Oregon 
161. 

Pennsylvania.  - —  Scranton  v.  Levers,  200  Pa. 
St.  56.  Compare  In  re  Construction  of  Sewer, 
30  Pittsb.  Leg.  J.  N.  S.  18. 

Compare  Ottumwa  Brick,  etc.,  Co.  v.  Ainley, 
109  Iowa  386  ;  Lincoln  v.  Street  Com'rs,  176 
Mass.  210. 

Omission  of  Assessable  Lands  under  Drainage 
Act.  —  See  the  title  Drains  and  Sewers,  vol. 
10,  p.  229,  note. 

4.  Pueblo  v.  Robinson,  12  Colo.  593;  Gilbert 
v.  New  Haven,  39  Conn.  467 ;  Hungerford  v. 
Hartford,  39  Conn.  279;  Balfe  v.  Bell,  40  Ind. 
337;  Davis  v.  Newark,  54  N.  J.  L.  144;  Coward 
7'.  North  Plainfield,  63  N.  J.  L.  61  :  Humphreys 
v.  Bayonne,  60  N.  J.  I..  406  ;  Mansfield  v.  Lock- 
port,  (Supm.  Ct.  Eq.  T.)  24  Misc.  (N.  Y.)  25; 
Wilson  v.  Cincinnati.  7  Ohio  Dec.  242,  5  Ohio 
N.  P.  68. 
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being  viewed  by  assessors  or  commissioners,  or  other  officers  appointed  for 
the  purpose,  is  assessed  according  to  the  benefits  which,  in  their  judgment, 
it  will  receive  from  the  improvement.1 

c.  According  to  Value.  —  Another  method  of  apportionment  which 
has  been  upheld  is  to  assess  against  each  lot  benefited  by  an  improvement  a 
sum  which  bears  the  same  ratio  to  the  whole  amount  to  be  assessed  that  the 
value  of  such  lot  bears  to  the  aggregate  value  of  all  the  property  to  be 
assessed.2    In  employing  this  method  of  apportionment  it  is  proper  to  exclude 


1.  Apportionment  According  to  Benefits — Ala- 
bama. —  Birmingham  v.  Klein,  89  Ala.  461. 

California.  —  Burnett  v.  Sacramento,  12  Cal. 
76,  73  Am.  Dec.  518;  Emery  v.  San  Francisco 
Gas  Co.,  28  Cal.  345  ;  North  Beach,  etc.,  R. 
Co.'s  Appeal,  32  Cal.  499.  Compare  People  v. 
Whyler,  41  Cal.  351  ;  Doyle  v.  Austin,  47  Cal. 
353;  Harney  v.  Benson,  113  Cal.  314. 

Connecticut.  —  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636;  Hungerford  v. 
Hartford,  39  Conn.  279. 

Illinois.  —  Peoria  v.  Kidder,  26  111.  358  ;  Chi- 
cago v.  Larned,  34  111.  203  ;  Ottawa  v.  Spencer, 
40  111.  211  ;  Chicago  v.  Baer,  41  111.  306;  Hund- 
ley v.  Lincoln  Park,  67  111.  559 ;  Philade'phia, 
etc.,  Coal,  etc.,  Co.  V.  Chicago,  158  111.  9  ;  Harris 
v.  Chicago,  162  111.  288. 

Indiana.  —  Lafayette  v.  Fowler,  34  Ind.  t40  ; 
Adams  v.  Shelbyville,  154  Ind.  467,  77  Am.  St. 
Rep.  484;  Mock  v.  Muncie,  (Ind.  1892)  32  N. 
E.  Rep.  718. 

Iowa.  —  Morrison  v.  Hershire,  32  Iowa  271. 

Kentucky.  —  Howell  v.  Bristol,  8  Bush  (Ky.) 
493 ;  Bradley  v.  McAtee,  7  Bush  (Ky.)  667,  3 
Am.  Rep.  309. 

Louisiana.  —  Municipality  Number  Two  v. 
White,  9  La.  Ann.  446. 

Maine.  —  Dyar  v.  Farmington,  70  Me.  515; 
Auburn  v.  Paul,  84  Me.  212. 

Maryland.  — •  Alexander  v.  Baltimore,  5  Gill 
(Md.)  383,  46  Am.  Dec.  630;  Moale  v.  Balti- 
more, 5  Md.  314,  61  Am.  Dec.  276;  Baltimore 
v.  Green  Mount  Cemetery,  7  Md.  517;  Howard 
v.  Baltimore  First  Independent  Church,  18  Md. 
451;  Zion  Church  v.  Baltimore,  71  Md.  524; 
Baltimore  v.  Smith,  etc.,  Brick  Co.,  80  Md. 
458- 

Massachusetts.  ■ — Dorgan  v.  Boston,  12  Allen 
(Mass.)  223  ;  Wright  v.  Boston,  9  Cush.  (Mass.) 
233;  Brewer  v.  Springfield,  97  Mass.  152;  Jones 
v.  Board  of  Alderman,  104  Mass.  461  ;  Sears  v. 
Street  Com'rs,  180  Mass.  274  ;  Beals  v.  Brook- 
line,  174  Mass.  1  ;  Quinn  v.  James,  174  Mass. 
23. 

Michigan.  —  Hoyt  v.  East  Saginaw,  19  Mich. 
39,  2  Am.  Rep.  76  ;  Steckert  v.  East  Saginaw, 
22  Mich.  104;  Brevoort  v.  Detroit,  24  Mich. 
322 ;  Grand  Rapids  School  Furniture  Co.  v. 
Grand  Rapids,  92  Mich.  564. 

Minnesota.  —  Carpenter  v.  St.  Paul,  23  Minn. 
232  ;  State  v.  District  Ct.,  29  Minn.  62 ;  State 
v.  Judges,  51  Minn.  539;  Strickland  v.  Still- 
water, 63  Minn.  43.  Compare  Stinson  v.  Smith, 
8  Minn.  366. 

Missouri.  —  Garrett  v.  St.  Louis,  25  Mo.  505, 
69  Am.  Dec.  475  ;  St.  Joseph  v.  O'Donoghue,  31 
Mo.  345 ;  St.  Louis  v.  Clemens,  36  Mo.  467 ; 
St.  Louis  v.  Armstrong,  38  Mo.  29 ;  Uhrig  v. 
Si.  Louis,  44  Mo.  458. 

Nebraska.  —  Hanscom  v.  Omaha,  11  Neb.  37. 

New  Jersey.  —  State  v,  Newark,  27  N.  J.  L. 


185  ;  State  v.  Fuller,  34  N.  J.  L.  227;  Matter  of 
Drainage  of  Lands,  35  N.  J.  L.  497 ;  State  v. 
Newark,  37  N.  J.  L.  415,  18  Am.  Rep.  729; 
State  v.  Reed,  43  N.  J.  L.  186;  State  v.  West 
Hoboken,  51  N.  J.  L.  267;  Tide- Water  Co.  v. 
Coster,  18  N.  J.  Eq.  519,  90  Am.  Dec.  634;  State 
v.  Hotaling,  44  N.  J.  L.  347  ;  Passaic  v.  State, 
37  N.  J.  L.  538,  38  N.  J.  L.  57  ;  State  v.  Gutten- 
berg,  38  N.  J.  L.  419  ;  Van  Wagoner  v.  Paterson, 
67  N.  J.  L.  455  ;  Muller  v.  Bayonne,  55  N.  J.  L. 
102. 

New  York.  —  Livingston  v.  New  York,  8 
Wend.  (N.  Y.)  86,  22  Am.  Dec.  622;  Matter  of 
Twenty-sixth  St.,  12  Wend.  (N.  Y.)  203;  Own- 
ers of  Ground  v.  Albany,  15  Wend.  (N.  Y.) 
374;  Matter  of  Furman  St.,  17  Wend.  (N.  Y.) 
649;  Matter  of  Degraw  St.,  18  Wend.  (N. 
Y.)  568;  People  v.  Brooklyn,  4  N.  Y.  419,  55 
Am.  Dec.  266  ;  McKee  Land,  etc.,  Co.  v.  Swike- 
hard,  (Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  21  ; 
McKee  Land,  etc.,  Co.  v.  Williams,  63  N.  Y. 
App.  Div.  553. 

Ohio.  —  Reed  v.  Toledo,  18  Ohio  161;  Sco- 
vill  v.  Cleveland,  1  Ohio  St.  126;  Hill  7'.  Higdon, 
5  Ohio  St.  243,  67  Am.  Dec.  289;  Marion  v. 
Epler,  5  Ohio  St.  250;  Reeves  v.  Wood  County, 
8  Ohio  St.  333  ;  Sessions  v.  Crunkilton,  20  Ohio 
St.  349 ;  Kelly  v.  Cleveland,  34  Ohio  St.  468 ; 
Chamberlain  v.  Cleveland.  34  Ohio  St.  551. 

Pennsylvania.  ■ —  Com.  v.  Woods,  44  Pa.  St. 
113;  Wolf  v.  Philadelphia,  105  Pa.  St.  25;  Mc- 
Masters  v.  Com.,  3  Watts  (Pa.)  292;  Fenelon's 
Petition,  7  Pa.  St.  173;  Extension  of  Hancock 
St.,  18  Pa.  St.  26;  Schenley  v.  Com.,  36  Pa.  St. 
29,  78  Am.  Dec.  359 ;  Wray  v.  Pittsburgh,  46 
Pa.  St.  365  ;  Greensburg  v.  Young,  53  Pa.  St. 
280  ;  Allentown  v.  Henry,  73  Pa.  St.  404  ;  Weber 
v.  Reinhard,  73  Pa.  St.  373,  13  Am.  Rep.  747. 

Rhode  Island.  —  Matter  of  Dorrance  St.,  4 
R.  I.  230. 

Washington.  —  New  Whatcom  v.  Bellingham 
Bay  Imp.  Co.,  9  Wash.  639. 

Wisconsin.  —  Watkins  v.  Zwietusch,  47  Wis. 
513;  Holton  v.  Milwaukee.  31  Wis.  27. 

2.  Apportionment  According  to  Value  —  Cali- 
fornia.—  Piper's  Appeal,  32  Cal.  530;  Burnett 
v.  Sacramento,  12  Cal.  84,  73  Am.  Dec.  518; 
Houston  v.  McKenna,  22  Cal.  550 ;  People  v. 
Whyler,  41  Cal.  351. 

Kansas.  —  Gilmore  v.  Hentig,  33  Kan.  156; 
Hentig  v.  Gilmore.  33  Kan.  234 ;  Mason  v. 
Spencer,  35  Kan.  512. 

Massachusetts.  —  Downer  v.  Boston,  7  Cush. 
(Mass.)  277;  Wright  v.  Boston,  9  Cush.  (Mass.) 
233;  Dorgan  v.  Boston,  12  Allen  (Mass.)  223; 
Springfield  v.  Gay.  12  Allen  (Mass.)  612; 
Brewer  v.  Springfield,  97  Mass.  152;  Workman 
v.  Worcester,  118  Mass.  168;  Snow  v.  Fitch- 
burg,  136  Mass.  183. 

Michigan.  —  Boehme  v.  Monroe,  106  Mich. 
401. 
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from  the  valuation  of  the  property  the  worth  of  any  improvements  that  may 
be  on  it.1 

d.  According  to  Area.  —  The  practice  of  apportioning  assessments  upon 
real  estate  according  to  its  superficial  area  or  the  number  of  acres  it  contains 
has  been  sustained.2 

e.  According  to  Frontage.  —  The  most  common  method  adopted  for 
the  apportionment  of  benefits,  though  sometimes  said  to  operate  unjustly,  is 
to  make  the  apportionment  on  the  basis  of  the  frontage  of  the  abutting 
property.3    The  adoption  of  such  a  method  is  not  obnoxious  to  constitutional 


Mississippi.  —  Williams  v.  Cammack,  27  Miss. 
209,  61  Am.  Dec.  508. 

Missouri.  —  Lockwood  v.  St.  Louis,  24  Mo. 
Z2  \  Kansas  City  v.  Ward,  134  Mo.  172. 

New  York.  —  Matter  of  Opening  of  Edge- 
comb  Road,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N. 
Y.)  119;  Matter  of  Klock,  30  N.  Y.  App.  Div. 
24. 

Ohio.  —  Gibson  v.  Cincinnati,  11  Ohio  Dec. 
(Reprint)  456,  27  Cine.  L.  Bui.  80;  Parmeiee 
v.  Youngstown,  43  Ohio  St.  163;  Northern  In- 
diana R.  Co.  v.  Connelly,  10  Ohio  St.  159; 
Maloy  v.  Marietta,  1 1  Ohio  St.  636 ;  Creighton 
v.  Scott,  14  Ohio  St.  438. 

Washington.  —  Seattle  v.  Yesler,  1  Wash. 
Ter.  571;  Wilson  v.  Seattle,  2  Wash.  543; 
Howell  v.  Tacoma,  3  Wash.  711,  28  Am.  St. 
Rep.  83  ;  Griggs  v.  Tacoma,  3  Wash.  785. 

1.  Gilmore  v.  Hentig,  33  Kan.  156;  Hentig 
1 .  Gilmore,  33  Kan.  234  ;  Newman  v.  Emporia, 
41  Kan.  583;  Brewer  v.  Springfield,  97  Mass. 
152;  Springfield  v.  Gay,  12  Allen  (Mass.)  612; 
Downer  v.  Boston,  7  Cush.  (Mass.)  277  ;  Boston 
v.  Shaw,  1  Met.  (Mass.)  138;  Snow  v.  Fitch- 
burg,  136  Mass.  183;  State  v.  Newark,  31  N.  J. 
L.  360;  People  v.  Assessors,  (Supm.  Ct.  Spec. 
T.)  2  Abb.  N.  Cas.  (N.  Y.)  86;  Hoffeld  V. 
Buffalo,  130  N.  Y.  387. 

In  Snow  v.  Fitchburg,  136  Mass.  183,  it  was 
held  that  the  assessment  upon  an  estate  for  the 
construction  of  a  sewer  by  a  city  is  to  be  made 
according  to  the  value  of  the  land  exclusive  of 
the  buildings,  and  in  determining  the  amount 
of  such  assessment  the  relative  benefit  which 
each  estate  on  the  line  of  the  sewer  may  receive 
is  immaterial. 

2.  Apportionment  According  to  Area  —  United 
States.  —  Gillette  v.  Denver,  21  Fed.  Rep.  822. 

Arkansas. — ■  McGehee  v.  Mathis,  21  Ark. 
40. 

Colorado.  —  Keese  v.  Denver,  10  Colo.  112. 
Connecticut.  —  Clapp  v.  Hartford,  35  Conn. 
66. 

Illinois.  —  De  Koven  v.  Lake  View,  129  111. 
399- 

Indiana.  —  Swain  v.  Fulmer,  13s  Ind.  8. 
Iowa.  —  Grimmell  v.   Des  Moines,   57  Iowa 
144. 

Kentucky.  —  Malchus  v.  Highlands,  4  Bush 
(Ky.)  547;  Bradley  v.  McAtee,  7  Bush  (Ky.) 
667,  3  Am.  Rep.  309  ;  Broadway  Baptist  Church 
v.  McAtee,  8  Bush  (Ky.)  508,  8  Am.  Rep.  480; 
Preston  v.  Roberts,  12  Bush  (Ky.)  570;  Marshall 
v.  Barber  Asphalt  Paving  Co.,  (Ky.  190c)  66  S. 
W.  Rep.  182. 

Louisiana.  —  Crowley  v.  Copley,  2  La.  Ann. 
329 ;  Yeatman  v.  Crandall,  1 1  La.  Ann.  220 ; 
Wallace  v.  Shelton,  14  La.  Ann.  503  ;  Bishop 
v.  Marks,  15  La.  Ann.  147;  Richardson  v.  Mor- 
gan, 16  La.  Ann.  429;  Barber  Asphalt  Paving 
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Co.  v.  Gogreve,  41  La.  Ann.  251  ;  Munson  v. 
Atchafalaya  Basin  Levee  Dist.,  43  La.  Ann.  15; 
Ellis  v.  Pontchartrain  Levee  Dist.,  43  La.  Ann. 
33. 

Michigan.  —  Thomas  v.  Gain,  35  Mich.  155, 
24  Am.  Rep.  535. 

Mississippi.  —  Williams  v.  Cammack,  27  Miss. 
209,  6 1  Am.  Dec.  508;  Alcorn  v.  Hamer,  38 
Miss.  652;  Daily  v.  Swope,  47  Miss.  367. 

Missouri.  —  Egyptian  Levee  Co.  v.  Hardin,  27 
Mo.  497,  72  Am.  Dec.  276 ;  St.  Louis  v.  CEters, 
36  Mo.  456;  St.  Joseph  v.  Farrell,  106  Mo.  437; 
Johnson  v.  Duer,  115  Mo.  366. 

New  York.  —  People  v.  Buffalo,  54  N.  Y.  App. 
Div.  629,  affirming  57  N.  Y.  Supp.  1144;  People 
v.  Fitch,  87  Hun  (N.  Y.)  391. 

Oregon.  —  Strowbridge  v.  Portland,  8  Ore- 
gon 67. 

Rhode  Island.  —  Cleveland  v.  Tripp,  13  R.  I. 
So. 

Wisconsin.  —  State  v.  Portage,  12  Wis.  562. 
3.  Apportionment  According  to   Frontage  — 

California.  —  Emery  v.  San  Francisco  Gas  Co., 
28  Cal.  34s ;  Walsh  v.  Mathews,  29  Cal.  123; 
Chambers  v.  Satterlee,  40  Cal.  497  ;  People  v. 
Lynch,  51  Cal.  15,  21  Am.  Rep.  677;  Whiting  v. 
Quackenbush,  54  Cal.  306 ;  Whiting  v.  Town- 
send,  57  Cal.  515;  Oakland  Paving  Co.  v.  Rier, 
52  Cal.  270  ;  Jennings  v.  Le  Breton,  80  Cal.  8  ; 
Diggins  v.  Hartshorne,  108  Cal.  154;  San  Diego 
Invest.  Co.  v.  Shaw,  129  Cal.  273;  Hadley  v. 
Dague,  130  Cal.  207;  German  Sav.,  etc.,  Soc. 
v.  Ramish,  138  Cal.  120. 

Colorado.  —  Keese  v.  Denver,  10  Colo.  112; 
Pueblo  v.  Robinson,  12  Colo.  593;  Denver  v. 
Knowles,  17  Colo.  204. 

Georgia.  —  Hayden  v.  Atlanta,  70  Ga.  817; 
Bacon  v.  Savannah,  91  Ga.  500. 

Illinois.  —  White  v.  People,  94  111.  604 ; 
Springfield  v.  Green,  120  111.  269;  Wilbur  v. 
Springfield,  123  111.  395;  Springfield  v.  Sale.  127 
111.  359;  Green  v.  Springfield,  130  111.  515  ; 
Walker  v.  Aurora,  140  111.  402;  Chicago,  etc., 
R.  Co.  v.  Joliet,  153  111.  649;  Payne  v.  South 
Springfield,  161  111.  285;  Wilbur  v.  Springfield, 
123  111.  395;  Walker  v.  Aurora,  140  111.  402. 

Indiana.  —  Palmer  v.  Stumpf,  29  Ind.  339 ; 
Kirkland  v.  Board  of  Public  Works,  142  Ind. 
123.  Compare  McKee  v.  Pendleton,  154  Ind. 
652. 

Iowa.  —  Amcry  v.  Kcnkuk,  72  Iowa  701  ;  Gil- 
chrest  v.  McCartney,  97  Iowa  138. 

Kansas.  —  Burnes  v.  Atchison,  2  Kan.  455  ; 
Parker  v.  Challiss.  9  Kan.  155. 

Kentucky.  —  Covington  v.  Boyle,  6  Bush 
(Ky.)  204;  Howell  v.  Bristol,  8  Bush  (Ky.)  493; 
Covington  v.  Worthington,  88  Ky.  206;  Joyes 
v.  Shadburn,  (Ky.  1890I  13  S.  W.  Rep.  361  ; 
Marshall  v.  Barber  Asphalt  Paving  Co.,  (Ky. 
1902)  66  S.  W.  Rep.  734. 
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provisions  requiring  taxes  to  be  equal 

Louisiana.  —  Barber  Asphalt  Paving  Co.  v. 
Gogreve,  41  La.  Ann.  251. 

Maryland.  —  Howard  v.  Baltimore  First  In- 
dependent Church,  18  Md.  451  ;  Baltimore  v. 
Johns  Hopkins  Hospital,  56  Md.  1  ;  Moale  v. 
Baltimore,  61  Md.  224;  Alberger  v.  Baltimore, 
64  Md.  1. 

Massachusetts.  —  Fairbanks  v.  Fitchburg,  132 

Mass.  42. 

Michigan.  —  Williams  v.  Detroit,  2  Mich. 
560;  Motz  v.  Detroit,  18  Mich.  495;  Sheley  v. 
Detroit,  45  Mich.  431. 

Minnesota.  —  State  v.  Reis,  38  Minn.  371; 
State  v.  Robert  P.  Lewis  Co.,  72  Minn.  87. 

Missouri.  —  St.  Louis  v.  Clemens,  49  Mo. 
552;  Palmyra  v.  Morton,  25  Mo.  593;  Ruther- 
ford  v.  Hamilton,  97  Mo.  543  ;  St.  Joseph  v. 
O'Donoghue,  31  Mo.  345;  Powell  v.  St.  Joseph, 
31  Mo.  347;  Fowler  v.  St.  Joseph,  37  Mo.  228; 
Neenan  v.  Smith,  50  Mo.  525 ;  Farrar  v.  St. 
Louis,  80  Mo.  394;  Kiley  v.  Cranor,  51  Mo.  541  ; 
Weber  v.  Schergens,  59  Mo.  390 ;  St.  Joseph  v. 
Anthony,  30  Mo.  538;  Moberly  v.  Hogan,  131 
Mo.  19;  Barber  Asphalt  Paving  Co.  v.  French, 
158  Mo.  534,  affirmed  181  U.  S.  324;  Sedalia  v. 
Coleman,  82  Mo.  App.  560. 

New  Jersey.  —  Mann  v.  Jersey  City,  24  N.  J. 
L.  662;  Jersey  City  v.  Howeth,  30  N.  J.  L.  521  ; 
State  v.  Elizabeth,  30  N.  J.  L.  365,  31  N.  J.  L. 
547  ;  State  v.  Fuller,  34  N.  J.  L.  227  ;  State  v. 
Passaic,  37  N.  J.-L.  65  ;  State  v.  Rahway,  39  N. 
J.  L.  646  ;  Raymond  v.  Rutherford,  55  N.  J.  L. 
441  ;  Central  New  Jersey  Land,  etc.,  Co.  v. 
Bayonne,  56  N.  J.  L.  297 ;  Dooling  v.  Ocean 
City,  67  N.  J.  L.  215.  Compare  State  v.  Street, 
etc.,  Com'rs,  38  N.  J.  L.  190. 

New  York.  —  O'Reilley  v.  Kingston,  114  N. 
Y.  439;  Stebbins  v.  Kay,  51  Hun  (N.  Y.)  589; 
Ithaca  v.  Babcock,  72  N.  Y.  App.  Div.  260,  af- 
firming 36  Misc.  (N.  Y.)  49;  People  v.  Pitt,  169 
N.  Y.  521,  affirming  64  N.  Y.  App.  Div.  316; 
Batterman  v.  New  York,  65  N.  Y.  App.  Div. 
576;  Mansfield  v.  Lockport,  (Supm.  Ct.  Eq.  T.) 
24  Misc.  (N.  Y.)  25;  Matter  of  Opening  Rogers 
Ave.,  (Supm.  Ct.  Spec.  T.)  29  Abb.  N.  Cas.  (N. 
Y.)  361  ;  Denise  v.  Fairport,  (Supm.  Ct.  Spec. 
T.)  11  Misc.  (N.  Y.)  199. 

North  Carolina.  —  Raleigh  v.  Peace,  110  N. 
Car.  32. 

Ohio.  —  Queen  City  Foundry  Co.  v.  Cincin- 
nati, 8  Ohio  N.  P.  167;  Locke  v.  Cincinnati,  2 
Ohio  Dec.  549,  7  Ohio  N.  P.  318;  Frey  v. 
Findley,  4  Ohio  Cir.  Dec.  611,  7  Ohio  Cir.  Ct. 
311  ;  Bailey  v.  Zanesville,  11  Ohio  Cir.  Dec.  20, 
20  Ohio  Cir.  Ct.  236 ;  Kinney  v.  De  Mar,  4 
Ohio  Cir.  Dec.  582,  7  Ohio  Cir.  Ct.  250  ;  Cin- 
cinnati v.  Batsche,  52  Ohio  St.  324;  Schott  v. 
Cincinnati,  3  Ohio  Dec.  57,  1  Ohio  N.  P.  393  ; 
Ernst  v.  Kunkle,  5  Ohio  St.  520  :  Stimson  V. 
Scott,  4  Ohio  Dec.  (Reprint)  37,  Cleve.  L.  Rec. 
45  ;  Cincinnati  v.  Corry.  7  Ohio  Dec.  (Reprint) 
415,  2  Cine.  L.  Bui.  337;  Kline  v.  Cincinnati,  11 
Ohio  Dec.  (Reprint)  630,  28  Cine.  L.  Bui.  139; 
Cincinnati  v.  Wilder,  6  Ohio  Dec.  (Reprint) 
1047,  9  Am.  L.  Rec.  727;  Northern  Indiana  R. 
Co.  v.  Connelly,  10  Ohio  St.  159;  Creighton  v. 
Scott,  14  Ohio  St.  438;  Upington  v.  Oviatt,  24 
Ohio  St.  232 ;  Haviland  v.  Columbus,  50  Ohio 
St.  471  :  Cherington  v.  Columbus,  50  Ohio  St. 
475- 
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and  uniform  1  or  to  be  assessed  in  pro- 

Oregon.  —  King  v.  Portland,  2  Oregon  146; 
Wilson  v.  Salem,  24  Oregon  504. 

Pennsylvania.  —  Spring  Garden  v.  Wistar,  18 
Pa.  St.  195  ;  McGonigle  v.  Allegheny,  44  Pa.  St. 
118;  Magee  v.  Com.,  46  Pa.  St.  358;  Pennock 
v.  Hoover,  5  Rawle  (Pa.)  291  ;  Stroud  v.  Phila- 
delphia, 61  Pa.  St.  255;  Wray  v.  Pittsburgh,  46 
Pa.  St.  365;  Michener  v,  Philadelphia,  118  Pa. 
St.  535;  Chester  v.  Black,  132  Pa.  St.  570; 
Harrisburg  v.  McCormick,  129  Pa.  St.  213; 
Hand  v.  Fellows,  148  Pa.  St.  456,  30  W.  N.  C. 
(Pa.)  72;  Wilkes  Barre  v.  McDermott,  6  Kulp 
(Pa.)  345  ;  Shoemaker  v.  Harrisburg,  4  Pa.  Co. 
Ct.  86 ;  Merrifield  v.  Scranton,  5  Pa.  Co.  Ct. 
388 ;  Greensburg  v.  Laird,  8  Pa.  Co.  Ct.  608 ; 
Scranton  v.  Beckett,  17  Pa.  Super.  Ct.  296; 
Longstreth  v.  Philadelphia,  1  W.  N.  C.  (Pa.) 
166  ;  McKeesport  v.  Busch,  166  Pa.  St.  46; 
McCall  v.  Coates,  148  Pa.  St.  462;  Scranton  v. 
Bush,  160  Pa.  St.  499  ;  Stewart  v.  Philadelphia, 
(Pa.  1886)  7  Atl.  Rep.  192;  Harrisburg  v.  Mc- 
Cormick, 129  Pa.  St.  213.  Compare  Harris- 
burg v.  Adams,  5  Pa.  Dist.  379;  In  re  Walnut 
St.,  10  Pa.  Co.  Ct.  173;  Scranton  v.  Koehler, 
14  Pa.  Super.  Ct.  1. 

Rhode  Island.  —  Cleveland  v.  Tripp,  13  R.  I. 
50. 

South  Dakota.  —  Winona,  etc.,  R.  Co.  v. 
Watertown,  1  S.  Dak.  46. 

Vermont.  —  Allen  v.  Drew,  44  Vt.  174. 

Virginia.  —  Norfolk  v.  Ellis,  26  Gratt.  (Va.) 
224;  Davis  v.  Lynchberg,  84  Va.  861;  Norfolk 
v.  Chamberlain,  89  Va.  196. 

Washington.  —  Austin  v.  Seattle,  2  Wash. 
667. 

IVisconsin.  —  State  v.  Portage,  12  Wis.  562: 
Meggett  v.  Eau  Claire,  81  Wis.  326. 

In  Raleigh  v.  Peace,  110  N.  Car.  32,  37  Am. 
&  Eng.  Corp.  Cas.  360,  it  was  held  that  though 
the  charter  of  a  city  is  silent  as  to  the  method 
of  apportioning  the  cost  of  street  improve- 
ments on  abutting  property  owners,  yet  where 
a  statute  provides  that  the  aldermen  may  cause 
necessary  improvements  to  be  made  and  "  ap- 
portion the  same  equally  among  the  inhabitants 
by  assessments,"  the  city,  authorized  by  its 
charter  to  charge  abutting  owners  with  the  cost 
of  improvements,  may  apportion  them  accord- 
ing to  the  front-foot  rule. 

Narrow  Strip  of  Land  —  Assessment  Exceeding 
Value.  —  In  Harrisburg  v.  McCormick,  129  Pa. 
St.  213,  it  was  held  that  a  lot  consisting  of  a 
long  narrow  strip,  with  a  front  of  several  hun- 
dred feet  upon  the  street  and  only  thirty-one 
feet  deep  at  one  end.  and  narrowing  to  a  point 
at  the  other,  was  subject  to  assessment  accord- 
ing to  the  front-foot  rule  for  the  cost  of  im- 
proving the  street,  although  the  amount  of  the 
assessment  was  greater  than  the  value  of  the 
lot. 

Several  Streets  Varying  in  Width  Improved  as  a 
Whole.  —  Haley  v.  Alton,  152  111.  113:  Jones  v. 
District  of  Columbia,  3  App.  Cas.  (D.  C.)  26. 

Paving  on  Street  Improved  Varying  in  Width. — 

Smith  v.  Cincinnati,  9  Ohio  Dec.  806,  6  Ohio 
N.  P.  175  :  Scranton  v.  Koehler.  200  Pa.  St.  i2<">. 

1.  Emery  v.  San  Francisco  Gas  Co.,  28  Cal. 
345:  Walsh  v.  Mathews,  29  Cal.  123:  Chambers 
v.  Satterlee,  40  Cal.  497  ;  Springfield  v.  Green, 
120  111.  269. 

2  Volume  XXV. 


Amount  of  Assessment  SPECIAL  OR  LOCAL  ASSESSMENTS,  and  Apportionment. 


portion  to  the  value  of  the  property  to  be  taxed.1  Where  assessments  are  to 
be  made  in  proportion  to  the  frontage,  one  lot  cannot  be  made  to  bear  the 
burden  arising  from  the  default  or  exemption  of  another  lot.2  Of  course,  in 
pursuance  of  the  rule  that  an  assessment  is  not  to  exceed  the  special  benefits, 
an  assessment  of  the  entire  cost  of  an  improvement  by  the  front-foot  rule, 
without  regard  to  special  benefits,  is  invalid.3  In  Pennsylvania  the  courts 
have  refused  to  recognize  as  proper  the  apportionment  by  the  frontage  mode 
when  the  abutting  property  consisted  of  farm  land  within  the  limits  of  a 
municipality,  though  apportionment  by  such  method  is  applied  where  the 
abutting  property  consists  of  city  lots  in  close  juxtaposition.4 

Variance  in  Depth  of  Lots.  —  The  fact  that  the  abutting  lots  vary  in  depth  does 
not  render  improper  the  apportionment  of  benefits  by  the  frontage  method. i* 

Variance  in  Value  of  Buildings.  —  So  the  fact  that  the  buildings  on  the  abutting 
lots  vary  in  value  does  not  prohibit  the  assessment  of  benefits  by  the  frontage 
method. *' 

Variance  in  Value  of  Lots.  —  And  the  same  has  been  held  where  there  was  a 
variance  in  the  value  of  the  abutting  lots.7 

Determination  of  Frontage.  —  In  Oliio,  where  a  lot  was  laid  out  at  an  acute 
angle  to  the  street,  so  that  the  abutting  distance  was  greater  than  the  width 
of  the  lot,  it  was  held  that  its  frontage,  for  the  purpose  of  apportionment  by 
the  frontage  method,  should  be  calculated  upon  the  basis  of  its  width;8  but 
where  the  lot  was  in  the  shape  of  a  right-angled  triangle,  having  its  hypothe- 
nuse  on  the  street  improved,  the  length  of  the  hypothenuse  was  considered 
as  the  frontage  of  the  lot  on  such  street.9 

Corner  Lots.  —  In  case  of  corner  lots,  the  frontage  of  the  lot,  for  the  purpose 
of  apportionment  by  the  frontage  method,  is  the  entire  abutting  distance  of 
the  lot  upon  the  street,  irrespective  of  the  question  whether  such  abutting 
distance  is  in  fact  the  actual  "  front  "  of  the  lot  or  its  side  length.10  In  Ohio, 
however,  in  the  case  of  a  corner  lot  which  abuts  lengthwise  or  sidewise  on  the 
street  improved  and  breadthwise  on  another  street,  its  frontage  on  the  street 
improved,  for  the  purpose  of  apportionment  by  frontage,  is  to  be  considered 
as  the  breadth  of  the  lot.11 

1.  Hnyden  v.  Atlanta,  70  Ga.  817;  Winona,  Commission  v.  Dobbins,  61  N.  J.  L.  659,  rc- 
etc,  R.  Co.  v.  Watertown,  1  S.  Dak.  46.  Com-  versing  Dobbins  v.  Long  Branch  Police,  etc., 
pare  Scruggs  v.  Huntsville,  45  Ala.  220;  Mobile  Commission,  59  N.  J.  L.  146;  State  v.  Harrison, 
v.  Dargan,  45  Ala.  310;  Peay  v.  Little  Rock,  32  39  N.  J.  L.  51  ;  Locke  v.  Cincinnati,  2  Ohio 
Ark.  31.  Dec.   549,   7   Ohio    N.    P.   318;    Beaumont  v. 

2.  Moody  v.  Chadwick,  52  La.  Ann.  1888:  Wilkes  Barre,  142  Pa.  St.  198;  Tripp  v.  Yank- 
Thornton  v.  Clinton,  148  Mo.  648.  ton,   10  S.  Dak.  516.     Compare  Mansfield  v. 

3.  Fay  v.    Springfield,   94   Fed.   Rep.   409;  Lockport,  (Supm.  Ct.  Eq.  T.)  24  Misc.  (N.  Y.) 
Dexter  v.   Boston,    176   Mass.    247;    Kline  v.  25;  Holbrook  v.  Dickinson,  46  111.  285. 
Cincinnati,    11    Ohio   Dec.   (Reprint)    630,   28  6.  Variance    in    Value   of    Improvements. — 
Cine.  L.  Bui.  139;  Dodsworth  v.  Cincinnati,  10  O'Reilley  v.  Kingston,  114  N.  Y.  439;  Beau- 
Ohio  Cir.  Dec.  177;  Williamsport  v.  Lloyd,  9  mont  v.  Wilkes  Barre,  142  Pa.  St.  198. 

Pa.  Dist.  735;  Lima  v.  Carney,  9  Wash.  466;  7.  VVitman  v.  Reading,  169  Pa.  St.  375. 

Hayes  v.  Douglas  County,  92  Wis.  429,  53  Am.  8.  Calkins  v.  Toledo,  5  Ohio  Cir.  Dec.  230. 

St.  Rep.  926;  Kersten  v.  Milwaukee,  106  Wis.  9.  Reed  v,  Cincinnati,  31  Cine.  L.  Bui.  279. 

200.  10.  Corner  Lots.  —  Lawrence    v.    Killam,    1  1 

4.  In  Pennsylvania.  —  Keith  v.  Philadelphia,  Kan.  499;  Moberly  v.  Hognn,  131  Mo.  19;  Wol- 
126  Pa.  St.  575;  McKeesport  v.  Soles,  165  Pa.  fort  v.  St.  Louis,  115  Mo.  139;  Seibert  v.  Tif- 
St.  628;  Philadelphia  v.  Rule,  93  Pa.  St.  15;  fany,  8  Mo.  App.  33;  Allen  v.  Krenning.  23  Mo. 
Wilson  v.  Allegheny,  25  Pittsb.  Leg.  J.  N.  S.  ( Pa.)  App.  561.  See  also  Morrison  v.  Hershire,  32 
15;  Seely  v.  Pittsburgh,  82  Pa.  St.  360,  22  Am.  Iowa  271  ;  Nevin  v.  Roach,  86  Ky.  492;  Spring 
Rep.  760;  Scranton  v.  Pennsylvania  Coal  Co.,  Garden  Com'rs  v.  Smith,  15  S.  &  R.  (Pa.)  160. 
105  Pa.  St.  405;   Philadelphia  v.  Keith,   (Pa.  And  see  Front,  vol.  14,  p,  559,  note. 

1886)  2  Atl.  Rep.  207;  Allentown  y,  Adams,  11.  Ohio  Rule. —  Manns  v.  Cincinnati,  6  Ohio 

(Pa.  1887)  8  Atl.  Rep.  430;  Kaiser  v.  Weise.  Cir.  Dec.  824.  10  Ohio  Cir.  Ct.  549:  Baker  v. 

85  Pa.  St.  366;  Craig  v.  Philadelphia.  80  Pa.  Schott,  6  Ohio  Cir.  Dec.  738,  10  Ohio  Cir.  Ct. 

St.  265.    See  also  Franklin  v.  Hancock.  18  Pa.  81  j  Rooney  v.  Toledo,  4  Ohio  Cir.  Dec.  23,  o 

Super.  Ct.  308;  Cleveland  v.  Tripn.  1  ?  R.  I.  61.  Ohio  Cir.  Ct.  267;  Borggreve  v.  Cincinnati.  1 

5.  Variance  in  Depth  of  Lots. —  Moale  v.  Haiti-  Ohio  Dec.  88.  1  Ohio  N.  P.  80:  Thompkins  v. 
more,  61  Md.  224;  Long  Branch  Police,  etc..  Norwood,  7  Ohio  Cir.  Dec.  416.  18  Ohio  Cir. 
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/.  According  to  Cost  of  Improvement  in  Front  of  Lot.  —  Though 
in  some  instances  a  species  of  frontage  assessment  has  been  upheld  by  which 
the  cost  of  the  part  of  an  improvement  opposite  a  given  lot  was  assessed  upon 
such  lot  alone,1  the  weight  of  authority  is  against  such  an  arbitrary  system, 
as  under  peculiar  circumstances  the  greater  part  of  the  cost  of  an  improvement 
may  be  expended  in  front  of  a  single  lot.2  The  right  to  impose  the  cost  of 
the  construction  of  sidewalks  upon  the  abutting  property  has  been  sustained, 
though  as  a  rule  under  the  police  power.3 

VII.  Assessment  Proceedings  —  1.  General  Compliance  with  Statutory  Pro- 
visions. —  The  effect  of  the  levy  of  special  assessments  being  to  charge  the 
property  of  the  citizen  with  a  burden  for  the  public  benefit,  it  is  a  well-recog- 
nized general  rule  that  the  provisions  of  the  law  must  be  strictly  pursued. 
The  successive  steps  directed  by  the  statutes  are  intended  for  the  protection 
of  the  property  owner  and  are  his  safeguards  against  the  exercise  of  arbitrary 
power;  each  act  is  essential  to  the  exercise  of  the  jurisdiction  and  each  must 
be  rigidly  performed.4    But  where  the  law  has  been  substantially  complied 


Ct.  883,  1  Ohio  Dec.  51,  1  Ohio  N.  P.  83; 
Barney  v.  Dayton,  4  Ohio  Cir.  Dec.  505,  8  Ohio 
Cir.  Ct.  480 ;  Wolfe  v.  Avondale,  8  Ohio  Cir. 
Dec.  1,  14  Ohio  Cir.  Ct.  375;  Meyer  v.  Cin- 
cinnati, 1  Ohio  Dec.  80,  1  Ohio  N.  P.  81  : 
Toledo  z1.  Sheill,  53  Ohio  St.  447  ;  Sandrock  v. 
Columbus,  51  Ohio  St.  317;  Haviland  v.  Co- 
lumbus, 50  Ohio  St.  471.  Compare  Schott  v. 
Cincinnati,  3  Ohio  Dec.  57.  See  also  Walker 
v.  Aurora,  140  111.  402. 

Triangular  Corner  Lot.  —  Thompkins  v.  Nor- 
wood, 1  Ohio  Dec.  51,  1  Ohio  N.  P.  83. 

Determination  of  "  Front  "  of  Lot.  • —  Matthews 
v.  Cincinnati,  9  Ohio  Dec.  (Reprint)  673,  16 
Cine.  L.  Bui.  249;  Sandrock  v.  Columbus,  51 
Ohio  St.  317;  Wehage  v.  Cincinnati,  1  Ohio 
Dec.  79,  1  Ohio  N.  P.  82;  Cincinnati  v.  James, 
4  Ohio  Dec.  229,  2  Ohio  N.  P.  345  ;  Borggreve 
v.  Cincinnati,  1  Ohio  Dec.  88,  1  Ohio  N.  P.  80  ; 
Barney  v.  Dayton,  4  Ohio  Cir.  Dec.  505,  8  Ohio 
Cir.  Ct.  480  ;  Meyer  v.  Cincinnati,  1  Ohio  Dec. 
80,  1  Ohio  N.  P.  81  ;  Toledo  v.  Sheill,  53  Ohio 
St.  447  ;  Thompkins  v.  Norwood,  1  Ohio  Dec. 
51,  1  Ohio  N.  P.  83  ;  Turner  v.  Cincinnati,  5 
Ohio  Dec.  97,  7  Ohio  N.  P.  331  ;  Daiber  v. 
Toledo,  5  Ohio  Dec.  164,  7  Ohio  N.  P.  389- 
See  also  Manns  v.  Cincinnati,  6  Ohio  Cir.  Dec. 
824,  10  Ohio  Cir.  Ct.  549  ;  Haviland  v.  Colum- 
bus, 50  Ohio  St.  471  :  Shattuck  v.  Cincinnati,  4 
Ohio  Dec.  100,  1  Ohio  N.  P.  394;  Metcalf  v. 
Carter,  10  Ohio  Cir.  Dec.  269,  19  Ohio  Cir.  Ct. 
196  ;  Schmidt  v.  Cincinnati,  1  Ohio  Dec.  66,  1 
Ohio  N.  P.  48 ;  Betz  v.  Canton,  3  Ohio  Dec. 
667,  which  last  case  is  set  out  under  Front, 
vol.  14,  p.  559,  note. 

1.  According  to  Cost  of  Improvement  in  Front 
of  Lot. — Warren  v.  Henly,  31  Iowa  31  ;  Dallas 
v.  Emerson,  (Tex.  Civ.  App.  1896)  36  S.  W. 
Rep.  304.  See  also  Muscatine  v.  Chicago,  etc., 
R.  Co.,  88  Iowa  291  ;  Allen  v.  Galveston.  51 
Tex.  302;  Weeks  v.  Milwaukee,  10  Wis.  258; 
State  v.  Portage,  12  Wis.  562,  14  Wis.  550. 

2,  Illinois.  —  Davis  v.  Litchfield,  145  111.  313; 
Palmer  v.  Danville,  154  111.  156.  Compare 
Springfield  v.  Sale,  127  111.  359. 

Ka>isas.  —  Parker  v.  Challiss.  9  Kan.  155; 
Lawrence  v.  Killam,  1 1  Kan.  499. 

Kentucky.  —  Lexington  v.  McQuillan,  9  Dana 
(Ky-)  5'3.  35  Am.  Dec.  159. 

Louisiana.  —  Barber  Asphalt  Paving  Co.  v. 
Watt,  51  La.  Ann.  1345- 


Yesler,  1  Wash. 
v.  Bellingham  Bay 

Portage,    1 2  Wis. 


Michigan.  —  Williams  v.  Detroit,  2  Mich. 
560  ;  Woodbridge  v.  Detroit,  8  Mich.  274  ;  Motz 
v.  Detroit,  18  Mich.  495. 

Minnesota.  —  Weller  v.  St.  Paul,  5  Minn.  95  ; 
Morrison  v.  St.  Paul,  5  Minn.  108. 

Missouri. —  St.  Louis  v.  Clemens,  49  Mo.  552; 
Neenan  v.  Smith,  50  Mo.  525. 

New  Jersey.  —  State  v.  Jersey  City,  36  N.  J. 
L.  188;  State  v.  Jersey  City,  37  N.  J.  L.  128. 

Pennsylvania.  —  McKeesport  v.  Busch,  166 
Pa.  St.  46.  Compare  McGonigle  v.  Allegheny, 
44  Pa.  St.  118. 

Washington.  —  Seattle  ; 
Ter.  571  ;  New  Whatcom 
Imp.  Co.,  9  Wash.  639. 

Wisconsin.  —  State  v. 
562. 

"  It  Is  Now  Almost  Universally  Denied  that  an 
owner  can  be  compelled  to  pay  the  whole  cost 
of  the  improvement  of  the  street  in  front  of  his 
lot.  In  such  case  his  tax  would  neither  be  in- 
creased nor  diminished  by  the  assessment  upon 
his  neighbors,  and  each  particular  lot  would 
arbitrarily  be  made  a  taxing  district,  and 
charged  with  the  whole  expenditure  thereon." 
Independence  v.  Gates,  110  Mo.  374,  per 
Thomas,  J. 

Sewer  and  Water  Connections.  —  In  Palmer  v. 

Danville,  154  111.  156,  an  ordinance  providing 
for  the  levy  of  a  special  tax  which  had  the 
effect  of  creating  a  taxing  district  and  which 
specially  assessed  the  cost  of  each  lateral  water 
and  sewer  connection  against  the  particular  lot 
with  which  it  was  to  connect,  instead  of  ap- 
portioning the  entire  cost  among  the  con- 
tiguous lots,  upon  some  rule  of  equality,  was 
held  to  be  unlawful  and  void. 

3.  Lowell  v.  Hadley,  8  Met.  (Mass.)  180; 
Howe  v.  Cambridge,  114  Mass.  388.  See  also 
the  titles  Police  Power,  vol.  22,  p.  929 ; 
Streets  and  Sidewalks. 

4.  Strict  Compliance  with  Statutes  —  United 
States.  —  French  v.  Edwards,  13  Wall.  (U.  S.) 
506;  Lyon  v.  Alley,  130  U.  S.  177. 

California.  —  Himmelmnnn  v.  McCreery,  51 
Cal.  562;  Smith  v.  Davis.  30  Cal.  536:  Taylor 
v.  Donner,  31  Cal.  480;  Hewes  v.  Reis,  40  Cal. 
255;  Stockton  v.  Whitmore,  50  Cal.  554; 
Beveridge  v.  Livingstone.  54  Cal.  54  :  Brady  v. 
Bartlett.  56  Cal.  350 :  San  Jose  Imp.  Co.  v. 
Auzerais,  106  Cal.  498;  California  Imr>.  Co.  v. 
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with,  merely  formal  omissions  have  been  held  not  to  invalidate  assessments.1 
Where  the  municipality  fails  to  take  the  necessary  steps  to  render  valid  special 
assessments,  such  assessments  cannot  be  enforced  on  a  quantum  meruit  as  for 
benefits  received  by  the  property  owners.2  In  some  jurisdictions  statutes 
have  been  enacted  authorizing  the  collection  of  special  assessments  irrespec- 
tive of  irregularities  or  omissions  on  the  part  of  the  municipal  authorities 
which  do  not  prejudicially  affect  the  property  owners.3 

2.  Estoppel  to  Object  to  Assessment.  —  The  rule  has  frequently  been  announced 
that  property  owners  who,  with  knowledge  of  irregularities  in  the  proceeding 
for  a  public  improvement  to  be  paid  for  by  special  assessment,  acquiesce  in 
the  construction  of  the  improvement,  and  receive  the  consequent  benefit  to 
their  property,  are  estopped  to  contest  the  validity  of  the  assessment  imposed.4 


Moran,  128  Cai.  373  ;  Gill  v.  Dunham,  (Cal. 
1893)  34  Pac.  Rep.  68. 

Colorado.  —  Keese  v.  Denver,  10  Colo.  113. 

Dakota.  —  McLauren  v.  Grand  Forks,  6  Dak. 
397- 

District  of  Columbia.  —  Bensinger  v.  District 
of  Columbia,  6  Mackey  (D.  C.)  285  ;  Windsor 
v.  District  of  Columbia,  18  D.  C.  96;  Bates  v. 
District  of  Columbia,  18  D.  C.  76. 

Illinois.  —  People  v.  Starne,  35  111.  121,  85 
Am.  Dec.  348  ;  Ayer  v.  Lake,  1 1  111.  App.  566. 

Indiana.  —  Kyle  v.  Malin,  8  Ind.  34  ;  Delphi 
v.  Evans,  36  Ind.  90,  10  Am.  Rep.  12;  Nevins, 
etc.,  Tp.  Draining  Co.  v.  Alkire,  36  Ind.  189; 
Connersville  v.  Merrill,  14  Ind.  App.  303. 

Iowa.  —  Hager  v.  Burlington,  42  Iowa  661. 

Kansas.  —  Sloan  v.  Beebe,  24  Kan.  343  ; 
Wahlgren  v.  Kansas  City,  42  Kan.  243. 

Kentucky.  —  Covington  v.  Casey,  3  Bush 
(Ky.)  698;  Caldwell  v.  Rupert,  10  Bush  (Ky.) 

Louisiana.  —  Barber  Asphalt  Paving  Co.  v. 
Watt,  51  La.  Ann.  1345. 

Maryland.  —  Baltimore  j'.  Raymo,  68  Md.  569. 

Massachusetts.  —  Jones  v.  Boston,  i«4  Mass. 
461;  Grace  v.  Board  of  Health,  135  Mass.  490; 
Warren  v.  Street  Com'rs,  181  Mass.  6;  Collins 
v.  Holyoke,  146  Mass.  298. 

Michigan.  — Williams  v.  Detroit,  2  Mich. 
560;  Steckert  v.  East  Saginaw,  22  Mich.  104; 
Warren  v.  Grand  Haven,  30  Mich.  24 ;  Grand 
Rapids  v.  Blakely,  40  Mich.  367,  29  Am.  Rep. 
539;  Whitney  v.  Hudson,  69  Mich.  189;  Hill  v. 
Warrell,  87  Mich.  135. 

Minnesota.  —  McComb  v.  Bell,  2  Minn.  29s; 
Flint  v.  Webb,  25  Minn.  93. 

Missouri.  —  Westport  v.  Mastin,  62  Mo.  App. 
647;  Kiley  v.  Oppenheimer,  55  Mo.  374; 
Leach  v.  Cargill,  60  Mo.  316;  Kansas  City  v. 
Swopc,  79  Mo.  446;  Cole  v.  Skrainka,  105  Mo. 
308. 

Nebraska.  —  Casey  v.  Burt  County,  59  Neb. 
624;  Von  Steen  v.  Beatrice,  36  Neb.  421  ;  Hor- 
bach  v.  Omaha,  54  Neb.  83  ;  Leavitt  v.  Bell,  55 
Neb.  57;  Grant  v.  Bartholomew,  58  Neb.  839; 
Batty  v.  Hastings,  63  Neb.  26  ;  Medland  v.  Lin- 
ton, 60  Neb.  249. 

Nezv  Jersey.  —  Jersey  City  Brewery  Co.  v. 
Jersey  City,  42  N.  J.  L.  575. 

Neiv  York.  —  Merritt  v.  Portchester,  71  N. 
Y.  309,  27  Am.  Rep.  47  ;  Matter  of  Metro- 
politan Gas-Light  Co.,  85  N.  Y.  526;  Matter  of 
De  Pierris,  82  N.  Y.  243 ;  People  v.  Utica, 
(Supm.  Ct.  Spec.  T.)  7  Abb.  N.  Cas.  (N.  Y.) 
414;  Knell  v.  Buffalo,  54  Hun  (N.  Y.)  80;  Mat- 
ter of  Blodgett,  91  N.  Y.  117  ;  Moore  v.  Albany, 


98  N.  Y.  405;  Matter  of  Pennie,  108  N.  Y. 
364;  Matter  of  Astor,  50  N.  Y.  363;  Matter  of 
Cameron,  50  N.  Y.  502  ;  Matter  of  Sharp.  56 
N.  Y.  257,  15  Am.  Rep.  415;  Sharp  v.  Speir,  4 
Hill  (N.  Y.)  76;  Hopkins  v.  Mason,  (Supm.  Ct. 
Gen.  T.)  42  How.  Pr.  (N.  Y.)  115. 

North  Dakota.  —  Pickton  v.  Fargo,  10  N. 
Dak.  469. 

Ohio.  —  Robinson  v.  Logan,  31  Ohio  St.  466; 
Chamberlain  v.  Cleveland,  34  Ohio  St.  551. 

South  Dakota.  —  Mason  v.  Sioux  Falls,  2  S. 
Dak.  640,  39  Am.  St.  Rep.  802. 

Texas.  —  Dallas  v.  Ellison,  10  Tex.  Civ.  App. 
28  ;  Lufkin  v.  Galveston,  56  Tex.  522  ;  Flewellin 
v.  Proetzel,  80  Tex.  191  ;  Ardrey  v.  Dallas,  13 
Tex.  Civ.  App.  442  ;  Dallas  v.  Emerson,  (Tex. 
l  iv.  App.  1896;  36  S.  W.  Rep.  304. 

Virginia.  —  Danville  v.  Shelton,  76  Va.  325  ; 
Norfolk  v.  Chamberlain,  89  Va.  196. 

Washington.  —  McMillan  v.  Tacoma,  26 
Wash.  358. 

Wisconsin. —  Massing  v.  Ames,  37  Wis.  645; 
Hall  v.  Chippewa  Falls,  47  Wis.  267 ;  Sander- 
son v.  Herman,  95  Wis.  48. 

Preliminary  Report  Giving  Names  of  Abutting 
Property  Owners.  —  Dallas  v.  Ellison,  10  Tex. 
Civ.  App.  28. 

1.  Gill  v.  Dunham,  (Cal.  1893)  34  Pac.  Rep. 
68;  Nelson  v.  Saginaw,  106  Mich.  659;  Knell 
v.  Buffalo,  54  Hun  (N.  Y.)  80.  And  see  the 
title  Drains  and  Sewers,  vol.  10,  p.  229,  note. 

2.  Quantum  Meruit.  —  Buckley  v.  Tacoma,  9 
Wash.  253.  See  also  Vancouver  v.  Winder,  8 
Wash.  378. 

3.  Remedial  Statutes.  —  Frenna  v.  Sunnyside 
Land  Co.,  124  Cal.  437;  Ottumwa  Brick,  etc., 
Co.  v.  Ainley,  109  Iowa  386;  Dittoc  r.  Daven- 
port, 74  Iowa  66  ;  Wahlgren  v.  Kansas  City,  42 
Kan.  243  ;  Fehler  v.  Gosnell,  99  Ky.  380  ;  Louis- 
ville v.  Selvage,  106  Ky.  730;  State  v.  Blake, 
86  Minn.  37;  Conde  v.  Schenectady,  164  N.  Y. 
258;  Pickton  v.  Fargo,  10  N.  Dak.  469;  Strauss 
v.  Cincinnati,  11  Ohio  Dec.  (Reprint)  92,  24 
Cine.  L.  Bui.  422 ;  Wewell  v.  Cincinnati,  45 
Ohio  St.  407. 

4.  Estoppel  to  Object  to  Irregularities  —  Arkan- 
sas.—  Matthews  v.  Kimball,  70  Ark.  451. 

Illinois.  —  Hyde  Park  v.  Borden,  94  111.  26; 
Markley  v.  Chicago,  190  111.  276. 

Indiana.  —  Lafayette  v.  Fowler,  34  Ind.  140  : 
Jenkins  v.  Stetler,  118  Ind.  275:  Powers  v.  New 
Haven,  120  Ind.  185;  Ross  v.  Stackliouse,  114 
Ind.  200;  Hellenkamp  v.  Lafayette.  30  Ind.  192; 
Guggish  v.  Koons,  15  Ind.  App.  599;  Craw- 
fordsville,  etc..  Assoc.  v.  Clements,  (Ind.  App. 
1894)  38  N.  E.  Rep.  226;  Lewis  v.  Albertson, 
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But  if  the  proceedings  for  assessment  are  void,  the  municipality  not  having 
acquired  jurisdiction  to  make  the  improvement  and  assessment,  a  property 
owner  is  not  estopped  to  deny  their  validity  because  he  made  no  objection 
while  the  improvement  was  in  progress.1  This  latter  rule  lias  been  applied 
where  the  improvement  was  made  without  the  statutory  prerequisite  of  a 
petition  by  property  owners,2  or  without  the  passage  by  the  common  council 
of  the  necessary  resolution  of  intention  to  make  the  improvement.3  No 
estoppel  can  arise,  of  course,  where  the  property  owner  does  not  acquiesce  in 
the  construction  of  the  improvement,  but,  on  the  contrary,  enters  his  protest 
thereto,4  and  the  same  would  seem  to  be  true  where  the  property  owners  had 
no  notice  during  the  construction  of  the  improvement  of  the  irregularities 
invalidating  the  assessment.5  A  conveyance  of  property  subject  to  a  special 
assessment  does  not  estop  the  grantee  from  contesting  the  validity  of  the 


23  Ind.  App.  147;  Busenbark  v.  Clements,  22 
Ind.  App.  557.  Compare  Sim  v.  Hurst,  44  Ind. 
579- 

Iowa.  —  Muscatine  v.  Chicago,  etc.,  R.  Co., 
79  Iowa  645;  Arnold,  v.  Ft.  Dodge,  111  Iowa 
152;  Edwards,  etc.,  Constr.  Co.  v.  Jasper 
County,  (Iowa  1902)  90  N.  W.  Rep.  1006. 

Kansas.  —  Sleeper  v.  Bullen,  6  Kan.  300 ; 
Ritchie  v.  South  Topeka,  38  Kan.  368. 

Kentucky.  —  Richardson  -•.  Mehler,  (Ky. 
1901)  63  S.  W.  Rep.  957. 

Massachusetts.  —  Taber  v.  New  Bedford,  135 
Mass.  162. 

Michigan.  —  Lundbom  v.  Manistee,  93  Mich. 
170;  Fitzhugh  v.  Bay  City,  109  Mich.  581; 
Tuller  v.  Detroit,  '126  Mich.  605. 

Minnesota.  —  State  v.  District  Ct.,  61  Minn. 
542- 

Missouri.  —  Heman  v.  Ring,  85  Mo.  App. 
231  ;  Huling  v.  Bandera  Flag  Stone  Co.,  87  Mo. 
App.  349- 

Neiv  Jersey.  —  Van  Wagoner  v.  Paterson,  67 
N.  J.  L.  455  ;  Stewart  v.  Hoboken,  57  N.  J.  L. 
330;  Lord  i'.  Bayonne,  65  N.  J.  L.  127;  Brewer 
v.  Elizabeth,  66  N.  J.  L.  547. 

New  York.  —  People  v.  Many,  89  Hun  (N. 
Y.)  138;  Ithaca  v.  Babcock,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  49;  Ashton  v.  Rochester, 
133  N.  Y.  187,  28  Am.  St.  Rep.  619;  Conde  v. 
Schenectady.  164  N.  Y.  258;  Loomis  v.  Little 
Falls,  66  N.  Y.  App.  Div.  299. 

Ohio. —  Birdseye  v.  Clyde,  61  Ohio  St.  27; 
Ulm  v.  Cincinnati,  4  Ohio  Dec.  185,  7  Ohio  N. 
P.  278 ;  Storer  v.  Cincinnati,  2  Ohio  Cir.  Dec. 
546,  4  Ohio  Cir.  Ct.  279  ;  Donohue  v.  Brother- 
ton.  10  Ohio  Dec.  47,  7  Ohio  N.  P.  367. 

Oregon.  —  Wilson  v.  Salem,  24  Oregon  504  ; 
Clinton  v.  Portland,  26  Oregon  410;  Wingate 
v.  Astoria,  39  Oregon  603. 

Pennsylvania.  —  In  re  Maple  Ave.  Sewer,  30 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  377  ;  In  re  Broad  St., 
165  Pa.  St.  475;  Harrisburg  v.  Shepler,  190  Pa. 
St.  374- 

Washington.  —  Seattle  v.  Hill,  23  Wash.  92  ; 
Wright  v.  Tacoma,  3  Wash.  Ter.  410;  Tacoma 
Land  Co.  v.  Tacoma,  15  Wash.  133. 

See  also  McSherry  v.  Wood,  102  Cal.  647. 
Compare  Cowley  v.  Spokane,  99  Fed.  Rep.  840. 

Drainage  Assessments.  —  See  the  title  Drains 
and  Sewers,  vol.  10,  p.  230. 

1.  Want  of  Jurisdiction  —  Arkansas.  —  Rector 
v.  Board  of  Improvement.  50  Ark.  116;  Wat- 
kins  v.  Griffith,  59  Ark.  344. 

California.  —  De  Haven  v.  Berendes,  135  Cal. 
178. 


Colorado. 


Keese 


Denver,    10  Colo. 


Indiana.  —  Spaulding  v.  Baxter,  25  Ind.  App. 
485  ;  Cravvfordsville  Music  Hall  Assoc.  v. 
<  'lements,  12  Ind.  App.  464. 

Iowa.  —  Starr  v.  Burlington,  45  Iowa  90 ; 
Coggeshall  v.  Des  Moines,  78  Iowa  235. 

Kentucky.  —  Fox  v.  Middlesborough  Town 
Co.,  96  Ky.  262. 

Missouri.  —  Kansas  City  v.  Ratekin,  30  Mo. 
App.  416;  Richter  v.  Merrill,  84  Mo.  App.  150; 
Neill  v.  Trans-Atlantic  Mortg.  Trust  Co.,  89 
Mo.  App.  644;  Shoenberg  v.  Field,  95  Mo.  App. 
241. 

Nebraska.  —  Batty  v.  Hastings,  63  Neb.  26. 
New  York.  —  Matter  of  Pennie,  45  Hun  (N. 

Y)  391. 

Ohio.  —  Andrew  v.  Settle,  6  Ohio  Dec.  160; 
McGlynn  v.  Toledo,  12  Ohio  Cir.  Dec.  15,  22 
Ohio  Cir.  Ct.  34;  Metcalf  v.  Carter,  10  Ohio 
Cir.  Dec.  269,  19  Ohio  Cir.  Ct.  196;  Lewis  v. 
Taylor,  10  Ohio  Cir.  Dec.  205,  18  Ohio  Cir.  Ct. 
443- 

Oregon.  —  Strout  v.  Portland,  26  Oregon 
294;  Smith  v.  Minto,  30  Oregon  351. 

Pennsylvania.  —  Bradford  v.  Fox,  171  Pa.  St. 
343;  Queen  St..  18  Pa.  Super.  Ct.  241. 

Texas.  —  Dallas  v.  Ellison,  10  Tex.  Civ.  App. 
28;  Dallas  v.  Atkins,  (Tex.  Civ.  App.  1895)  32 
S.  W.  Rep.  780  ;  Ardrey  v.  Dallas,  13  Tex.  Civ. 
App.  442 ;  Alford  v.  Dallas.  (Tex.  Civ.  App. 
1896)  35  S.  W.  Rep.  816;  Kerr  v.  Corsicana, 
(Tex.  Civ.  App.  1895)  35  S.  W.  Rep.  694; 
Hutcheson  v.  Storrie,  92  Tex.  685,  71  Am.  St. 
Rep.  884. 

Washington.  —  Howell  v.  Tacoma,  3  Wash. 
711,  28  Am.  St.  Rep.  83:  C.riggs  v.  Tacoma.  3 
Wash.  785  ;  New  Whatcom  v.  Bellingham  Bay 
Imp.  Co.,  10  .Wash.  378:  Northport  v.  North- 
port  Townsite  Co.,  27  Wash.  543.  Compare 
Wingate  v.  Tacoma,  13  Wash.  603. 

2.  Watkins  v.  Griffith,  59  Ark.  344 :  Keese  v. 
Denver,  10  Colo.  122:  Starr  v.  Burlington,  45 
Iowa  90. 

8.  Union  Paving,  etc..  Co.  v.  McGovern,  127 
Cal.  638 ;   McLauren  v.  Grand  Forks,  6  Dak. 

397- 

4.  Keys  v.  Neodesha.  64  Kan.  681.  See  also 
Haisch  v.  Seattle,  to  Wash.  435:  Winnebago 
Furniture  Mfg.  Co.  v.  Fond  Du  Lac  County,  113 

Wis.  72. 

Protest  by  Majority  of  Owners.  —  See  Major- 
ity, vol.  10.  p.  614,  note. 

5.  Galbreath  7'.  Newton.  30  Mo.  App.  380 ; 
People  v.  Coffey,  66  Hun  (N.  Y.I  160. 

206  Volume  XXV. 


Assessment 


SPECIAL  OR  LOCAL  ASSESSMENTS.  Proceedings 


assessment.*  So,  where  a  lease  imposes  on  the  lessee  the  liability  to  pay 
special  assessments,  this  does  not  estop  the  lessor  from  questioning  the 
validity  of  assessments  against  the  leased  property.2 

3.  Petition  by  Property  Owners.  —  Municipal  authorities  may,  of  course,  be 
empowered  to  make  local  improvements  and  levy  special  assessments  on  the 
property  benefited,  without  the  necessity  for  any  consent  on  the  part  of  the 
owners  of  the  property  to  be  assessed.3  But  in  some  jurisdictions  the  statutes 
require  as  a  condition  precedent  to  the  levy  of  an  assessment  against  property 
owners  for  a  local  improvement  the  filing  of  a  petition  signed  by  a  certain 
proportion  of  the  property  owners  to  be  assessed,  asking  that  the  improve- 
ment be  made;  and  in  such  a  case  the  filing  of  a  sufficient  petition  is  essential 
to  the  validity  of  an  assessment.4  The  petition  must  be  signed  by  the  owners 
of  the  property  or  by  their  duly  authorized  agent,5  and  must  be  signed  by  the 


1.  Walsh  v.  Sims,  65  Ohio  St.  211. 

2.  Lewis  v.  Taylor,  10  Ohio  Cir.  Dec.  205,  18 
Ohio  Cir.  Ct.  443. 

3.  Consent  of  Property  Owners.  —  Spaulding  v. 
Wesson,  84  Cal.  141  ;  Rawson  v.  Chicago,  185 
111.  87  ;  Delphi  v.  Evans,  36  Ind.  90,  10  Am. 
Rep.  12;  Indianapolis  v.  Emberry,  17  Ind.  175; 
Baker  v.  Tobin,  40  Ind.  310;  Fayssoux  v.  De 
Chaurand,  36  La.  Ann.  547 ;  Covington  v. 
Casey,  3  Bush  (Ky.)  698. 

The  board  of  town  trustees  being  authorized 
to  make  assessments  for  street  improvements  on 
a  petition  of  two-thirds  of  the  owners  of  ad- 
joining lots,  or  without  a  petition,  by  a  two- 
thirds  vote  of  the  board,  the  fact  that  there 
was  an  insufficient  petition  will  not  avoid  an 
assessment  made  by  a  two-thirds  vote.  Mc- 
Eneney  v.  Sullivan,  125  Ind.  407.  See  also 
Lafayette  v.  Fowler,  34  Ind.  140;  Indianapolis 
"'.  Mansur,  15  Ind.  112. 

So  under  a  statute  authorizing  local  improve- 
ments upon  the  petition  of  property  holders,  or 
by  a  unanimous  vote  of  the  council,  it  is  not 
necessary  to  allege  that  there  was  a  petition 
where  it  is  averred  that  the  ordinance  was 
passed  by  a  unanimous  vote.  Wren  v.  Indian- 
apolis. 96  Ind.  206. 

4.  Statutes  Requiring  Petition  by  Property 
Owners  —  Alabama.  ■ —  Miller  v.  Mobile,  47  Ala. 
163,  11  Am.  Rep.  768. 

California.  —  Burnett  v.  Sacramento,  12  Cal. 
76.  73  Am.  Dec.  518;  Mulligan  v.  Smith,  59 
Cal.  206 ;  Gately  v.  Leviston,  63  Cal.  365  ;  Dyer 
v.  Miller,  58  Oal.  585  ;  Dyer  v.  North,  44  Cal. 
157;  Kahn  v.  San  Francisco,  79  Cal.  388; 
Dougherty  v.  Harrison,  54  Cal.  428  ;  Gafney  v. 
San  Francisco,  72  Cal.  146. 

Colorado.  —  Keese  v.  Denver,  10  Colo.  112. 

District  of  Columbia.  —  Keyser  v.  District  of 
Columbia,  3  App.  Cas.  (D.  C.)  31. 

Illinois.  —  Board  of  Directors  v.  Houston,  71 
111.  318;  Updike  r.  Wright,  81  111.  49;  Whaples 
v.  Waukegan,  179  111.  310;  Cummings  v.  West 
Chicago  Park  Com'rs,  181  111.  136. 

Indiana.  —  Delphi  v.  Evans,  36  Ind.  90,  10 
Am.  Rep.  12;  Moberry  v.  Jeffersonville,  38  Ind. 
198;  Case  v.  Johnson,  91  Ind.  477. 

Iowa. —  Hager  v.  Burlington,  42  Iowa  661. 

Kansas.  —  Sleeper  v.  Bullen,  6  Kan.  300. 

Kentucky. —  Howell  v.  Bristol.  8  Bush  (Ky.) 
493.  Compare  Thompson  v.  Lexington.  104  Ky. 
165. 

Louisiana.  —  McKee  v.  Brown,  23  La.  Ann. 
306;  Barber  Asphalt  Paving  Co.  v.  Watt,  51 
La.  Ann.  1345. 


Maryland.  —  Steuart  v.  Baltimore,  7  Md.  500  ; 
Henderson  v.  Baltimore,  8  Md.  352  ;  Holland  v. 
Baltimore,  11  Md.  186,  69  Am.  Dec.  195; 
Bouldin  v.  Baltimore,  15  Md.  18;  Howard  v. 
First  Independent  Church,  18  Md.  451;  Balti- 
more v.  Eschbach,  18  Md.  276;  Dashiell  v. 
Baltimore,  45  Md.  615. 

Missouri.  —  St.  Louis  v.  Clemens,  36  Mo.  467. 

Nebraska.  —  Grant  v.  Bartholomew,  58  Neb. 
839 ;  Batty  v.  Hastings,  63  Neb.  26 ;  State  v. 
Birkhauser,  37  Neb.  521. 

New  Jersey.  —  Carron  v.  Martin,  26  N.  J.  L. 
594,  69  Am.  Dec.  584 ;  Camden  v.  Mulford,  26 
N.  J.  L.  49;  State  v.  Jersey  City,  30  N.  J.  L. 
148;  State  v.  Elizabeth,  30  N.  J.  L.  176;  State 
v.  Newark,  37  N.  J.  L.  415,  18  Am.  Rep.  729; 
Day  v.  Fairview,  62  N.  J.  L.  621. 

New  Mexico.  —  Roswell  v.  Dominice,  9  N. 
Mex.  624. 

New  York.  —  Litchfield  v.  Vernon,  41  N.  Y. 
129;  Boyle  v.  Brooklyn,  71  N.  Y.  1. 

Pennsylvania. —  Pittsburg  v.  Walter,  69  Pa. 
St.  365.  Compare  Corry  v.  Corry  Chair  Co.,  18 
Pa.  Super.  Ct.  271. 

Texas.  —  Jennings  v.  Moss,  4  Tex.  452. 

West  Virginia.  —  Dancer  v.  Mannington,  50 
W.  Va.  322. 

Wisconsin.  —  Wells  v.  Burnham.  20  Wis. 
112;  Fass  v.  Seehawer,  60  Wis.  525. 

In  making  an  assessment  for  an  improve- 
ment which  includes  two  classes  of  work,  for 
only  one  of  which  a  petition  is  necessary,  the 
record  should  show  that  the  petition  was 
signed  by  the  requisite  number  of  property 
owners  affected  by  that  part  of  the  work  for 
which  such  petition  is  necessary.  Lathrop  v. 
Buffalo,  3  Abb.  App.  Dec.  (N.  Y.)  30. 

Purchasing  Signatures  for  Consideration.  —  The 
common  council  has  a  right  to  believe  that 
every  property  owner  petitioning  for  an  im- 
provement does  so  in  good  faith,  and  not  under 
a  contract  by  which  he  is  to  be  relieved  of  the 
whole  or  any  part  of  his  share  of  the  cost  ol 
the  improvement.  Any  agreement  or  combina- 
tion among  parties  petitioning,  by  which  a  few 
individuals  desirous  of  the  improvement  pro- 
cure the  signature  of  others  to  the  petition,  by 
paying  or  agreeing  to  pay  a  consideration  there- 
for, is  a  fraud  on  the  law  and  contrary  to  public 
policy.  Maguire  v.  Smock,  42  Ind.  1.  13  Am. 
Rep.  353. 

5.  By  Whom  Signed.      Rector  v.  Board  of  Im- 
provement, 50  Ark.  116;  Holland  v.  Baltimore, 
ti  Md.  186,  60  Am.  Dec.  195;  Batty  v.  Hast- 
ings, 63  Neb.  26. 
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requisite  number  of  property  owners,  the  number  being  determined,  as  a 
rule,  by  the  amount  of  property  owned  by  the  signers.1  An  administrator, 
without  any  other  authority  than  such  as  might  arise  from  his  office,  cannot 
sign  as  the  owner  of  property  which  belonged  to  his  decedent,2  nor  can  a 
husband  sign  as  owner  of  property  belonging  to  his  wife,3  nor  can  one  tenant 
in  common  sign  on  behalf  of  his  cotenants  as  owner  of  the  whole  tract  held 
in  common.4  So  it  has  been  held  that  a  lessee  is  not  the  owner  of  the  leased 
property  so  as  to  entitle  him  to  sign  as  an  owner.5 

Conditional  Petitions.  —  Where  the  petition  of  the  property  owners  is  con- 
ditioned upon  the  improvement  being  of  a  specified  character,0  or  where  the 
maximum  cost  of  the  improvement  is  limited  to  a  certain  amount,7  the  prop- 
erty owners  are  to  be  considered  as  consenting  to  the  improvement  solely 
upon  such  conditions,  and  the  municipality  cannot  make  an  improvement  of 


Stockholders  in  Corporation.  —  Under  a  statute 
providing  for  a  petition  by  a  majority  of  "  the 
owners  of  real  property  "  within  the  district,  a 
stockholder  of  a  corporation  having  property 
therein  is  not  such  a  property  holder  as  may 
sign  the  petition  to  make  up  a  majority.  Rector 
Tr.  Board  of  Improvement,  50  Ark.  116. 

Signature  by  Agent.  —  Where  a  statute  re- 
quired the  written  consent  of  the  owners  of  a 
majority  of  the  lots  fronting  on  the  street  to 
be  improved,  and  the  commissioners  offered  in 
evidence  a  paper  purporting  to  be  such  consent, 
some  of  the  signatures  to  which  appeared  to  be 
affixed  by  agents,  and  there  was  no  proof  of 
the  genuineness  of  most  of  the  signatures,  nor 
of  the  authority  of  those  assuming  to  be  agents, 
it  was  held  that  the  paper  was  not  in  itself 
proof  of  the  required  consent,  as  against  the 
objectors  who  had  not  signed,  though  it  had 
been  accepted  and  acted  upon  by  the  commis- 
sioners. Thorn  v.  West  Chicago  Park  Com'rs, 
130  111.  594. 

So  where  one  name  to  a  petition  was  signed 
"per  J.  W.  Heck,  attorney,"  and  it  appeared 
that  the  attorney  had  not  seen  his  principal, 
but  acted  under  a  written  power  of  attorney 
which  was  not  proved,  and  which  was  received 
from  a  third  person,  it  was  held  that  such 
name  could  not  be  counted.  Chosen  Freehold- 
ers v.  Bayonne,  54  N.  J.  L.  293. 

Annual  Assessment  as  Basis  of  Ownership.  — 
In  California  it  was  provided  by  statute  that, 
on  petition  to  the  mayor,  by  the  owners  of  a 
majority  in  frontage  "  as  said  owners  are  or 
shall  be  named  on  the  last  preceding  annual 
assessment  roll  for  the  state,  city,  and  county 
taxes,"  the  board  should  proceed.  In  Kahn  T'. 
San  Francisco,  79  Cal.  388,  it  was  held  that  the 
signatures  to  the  petition  of  persons  other  than 
those  to  whom  the  property  .was  assessed  on 
the  last  preceding  assessment  roll  could  not  be 
counted  in  order  to  make  up  the  owners  of  a 
majority  of  the  frontage. 

Presumption  in  Favor  of  Authority  to  Sign 
Name  of  Corporation.  —  Day  v.  Fairview,  62  N. 
J.  L.  621. 

Effect  of  Conveyance  by  Owner  After  Signing 
Petition.  —  Squier  v.  Cincinnati,  3  Ohio  Cir. 
Dec.  196,  5  Ohio  Cir.  Ct.  400. 

1.  Omitting  Nonresident  Owners.  —  Fass  v. 
Seehawer,  60  Wis.  525  ;  Wright  v.  Tacoma,  3 
Wash.  Ter.  410. 

Statutory  Change  in  Necessary  Number  of 
Signers  After  Presentation  of  Petition.  —  Hays  v. 
Cincinnati,  62  Ohio  St.  116. 


As  to  Subtracting  the  Width  of  Intersecting 

Streets  in  determining  the  frontage  of  property 
owners,  and  the  consequent  sufficiency  of  the 
petition,  see  Wright  v.  Tacoma,  3  Wash.  Ter. 
410. 

Combining  Two  Petitions  to  Give  Required  Num- 
ber of  Signers.  —  Wamelink  v.  Cleveland,  40 
Ohio  St.  381;  Works  v.  Lockport,  28  Hun  (N. 
Y.)  9;  Aplin  v.  Fisher,  84  Mich.  128. 

Alteration  of  Petition.  —  In  Graves  v.  Otis,  2 
Hill  (N.  Y.)  466,  it  was  held  that  if,  after  some 
signatures  have  been  obtained,  an  alteration  of 
the  petition  is  made,  it  avoids  the  proceedings 
if  the  requisite  majority  do  not  sign  after  the 
making  of  the  alteration. 

Majority  of  Owners.  —  The  term  "  one-fourth 
the  owners,"  within  the  meaning  of  Acts  La. 
1882,  No.  20,  §  32,  is  construed  to  be  the  owner 
or  owners  of  a  majority  of  running  feet  of  real 
property  fronting  on  the  street  to  be  paved. 
Barber  Asphalt  Paving  Co.  v.  Gogreve,  41  La. 
Ann.  251. 

Where  the  statute  required  that  two-thirds 
of  the  property  holders,  representing  two-thirds 
of  the  whole  number  of  feet  on  each  side  of  the 
street,  should  petition  for  the  improvement,  but 
the  statute  was  amended  so  that  a  majority  of 
the  owners  were  empowered  to  petition,  it  was 
held  that  the  amendment  went  directly  to  the 
number  of  petitioners,  and  did  not  affect  the 
provision  touching  the  number  of  feet.  Kyle 
v.  Malin,  8  Ind.  34. 

2.  Administrator. —  Rector  v.  Board  of  Im- 
provement, 50  Ark.  116;  Aplin  v.  Fisher,  84 
Mich.  128;  Batty  v.  Hastings,  63  Neb.  26. 

3.  Husband. —  Aplin  v.  Fisher,  84  Mich.  128; 
Batty  v.  Hastings,  63  Neb.  26. 

4.  Tenant  in  Common. —  Aplin  -'.  Fisher,  84 
Mich.  128;  Batty  v.  Hastings,  63  Neb.  26. 

5.  Lessee. —  Holland  -•.  Baltimore.  11  Md. 
186,  69  Am.  Dec.  195,  wherein,  however,  it  was 
held  that  the  lessee  for  ninety-nine  years,  or 
for  ninety-nine  years .  renewable  forever,  and 
not  the  owner  of  the  fee,  was  the  "  owner  "  or 
"  proprietor "  to  assent  to  the  paving  of  an 
unpaved  street. 

6.  Whaples  v.  Waukegan,  179  111.  310; 
Hutchinson  v.  Omaha,  52  Neb.  343.  Compare 
Conde  v.  Schenectady,  164  N.  Y.  258.  See, 
however,  Works  v.  Lockport.  28  Hun  (N. 
Y.)  9. 

Slight  Departure  Immaterial.  —  In  rc  Maple 
Ave.  Sewer,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.">  377. 

7.  Barber  Asphalt  Paving  Co.  v.  Watt.  51  La. 
Ann.  1345. 
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a  different  character  or  for  a  greater  cost  and  enforce  a  valid  assessment 
therefor.  The  petition,  where  it  is  prescribed  by  statute,  must  comply  fully 
with  all  requirements  as  to  form.1 

Determination  of  Sufficiency  of  Petition.  —  The  filing  of  a  sufficient  petition  is  con- 
sidered as  a  jurisdictional  matter,  and  the  burden  of  proving  such  filing  and 
sufficiency  is  upon  the  party  seeking  to  enforce  the  assessment;2  and  in  the 
absence  of  a  provision  for  notice  to  the  property  owners  and  a  hearing  on  the 
sufficiency  of  the  petition,  its  sufficiency  may  be  investigated  in  a  collateral 
attack  upon  the  assessment.3  But  where  the  statute  provides  for  publication 
of  notice  and  a  hearing  on  the  sufficiency -of  the  petition  at  the  instance  of 
any  interested  party,  the  petition  will  at  least  be  presumed  to  be  sufficient  in 
a  subsequent  attack  upon  the  assessment,4  and  by  some  statutes  the  presump- 
tion to  the  sufficiency  of  the  petition  is,  under  some  circumstances,  made 
conclusive.5 

Estoppel  to  Question  Sufficiency.  —  The  failure  of  property  owners  to  object  to 
the  making  of  the  improvement,  while  it  is  being  made,  does  not  estop  them 
from  contesting  the  validity  of  assessments  therefor  for  the  want  of  a  suffi- 
cient petition,  where  the  municipality  was  authorized  to  make  the  improve- 
ment without  petition  at  its  own  expense;6  and  where  the  petition  was  not 
signed  by  the  requisite  number  of  property  owners,  those  who  signed  are  not 
estopped  to  contest  the  validity  of  the  assessment  for  want  of  a  sufficient 
petition.7  So  the  fact  that  a  party  joins  in  a  petition  for  an  improvement 
does  not  constitute  a  waiver  of  a  compliance  by  the  municipality  with  the 
statutory  requirement  as  to  the  method  of  levying  the  assessment.8 

4.  Estimate  of  Expenses  and  Plans  of  Improvement.  —  Statutory  provisions 
requiring  preliminary  plans  or  estimates  of  the  cost  of  the  improvement  for 
which  assessments  are  to  be  levied  are  mandatory,  and  failure  to  make  such 
plans  or  estimates  will  invalidate  the  assessments;9  and  when  required,  a 


1.  Form  and  Contents  of  Petition.  —  Turrill  v. 
Grattan.  52  Cal.  97. 

Description  of  Improvement  Petitioned  For.  — 

Stoddard  v.  Johnson,  75  Ind.  20  :  Heick  v. 
Voight,  110  Ind.  279;  Wiles  v.  Hoss,  114  Ind. 
371  ;  Wahlgren  v.  Kansas  City,  42  Kan.  243. 

2.  Determination  of  Sufficiency  of  Petition.  — 
Thorn  v.  West  Chicago  Park  Com'rs,  130  111. 
594;  Henderson  v.  Baltimore,  8  Md.  352; 
Dashiell  v.  Baltimore,  45  Md.  615. 

3.  Keese  v.  Denver,  10  Colo.  112;  Litchfield 
v.  Vernon,  41  N.  Y.  129.  See  also  Sharp  v. 
Speir,  4  Hill  (N.  Y.)  76;  Matter  of  Kiernan, 
62  N.  Y.  457. 

In  the  absence  of  a  provision  for  notice  to 
the  property  owners  and  a  hearing  on  the  suffi- 
ciency of  the  petition,  neither  the  certificate  of 
the  mayor  that  the  petition  is  sufficient  nor  the 
judgment  of  the  County  Court  confirming  the 
report  of  the  board  of  public  works  is  con- 
clusive of  such  sufficiency.  Mulligan  v.  Smith, 
So  Cal.  206 ;  Kahn  v.  San  Francisco,  79  Cal. 
388. 

In  Aplin  v.  Fisher,  84  Mich.  128,  it  was  held 
that  the  determination  of  a  township  board  that 
a  majority  of  the  owners  of  property  abutting 
upon  a  street  have  signed  a  petition  for  the 
grading  of  such  street  is  not  conclusive;  and 
that,  in  the  absence  of  statutory  provisions  to 
the  contrary,  the  question  may  be  investigated 
in  a  collateral  proceeding. 

4.  Spaulding  v.  North  San  Francisco  Home- 
stead, etc.,  Assoc..  87  Cal.  40 :  Cummings  v. 
West  Chicago  Park  Com'rs,  181  111.  136; 
Wright  v.  Tacoma,  3  Wash.  Ter.  410. 


5.  Kansas  City  v.  Trotter,  9  Kan.  App.  222 ; 
Smith  v.  Tobener,  32  Mo.  App.  601. 

6.  Estoppel  to  Question  Sufficiency  of  Petition. 

—  Holland  v.  Baltimore,  it  Md.  186,  69  Am. 
Dec.  195  ;  Batty  v.  Hastings,  63  Neb.  26. 

7.  Batty  v.  Hastings,  63  Neb.  26  ;  Matter  of 
Sharp,  56  N.  Y.  257,  15  Am.  Rep.  415.  See 
also  McLauren  v.  Grand  Forks,  6  Dak.  397 ; 
Steckert  v.  East  Saginaw,  22  Mich.  104;  Quinn 
v.  Paterson,  27  N.  J.  L.  35  ;  Howell  v.  Tacoma, 
3  Wash.  711,  28  Am.  St.  Rep.  83.  Compare 
Burlington  v.  Gilbert,  31  Iowa  356,  7  Am.  Rep. 
143. 

.  8.  Cook  v.  Covert,  71  Mich.  249;  Grant  v. 
Bartholomew,  58  Neb.  839. 

9.  Estimate  of  Cost  and  Plans  —  California. — 
Thomason  v.  Ruggles,  69  Cal.  465 ;  Gafney  v. 
San  Francisco,  72  Cal.  146. 

Illinois.  —  Workman  v.  Chicago,  61  111.  463; 
Goodwillie  v.  Lake  View,  (111.  1889)  21  N.  E. 
Rep.  817. 

Kansas.  —  Gilmore  v.  Hentig,  33  Kan.  156; 
Olsson  v.  Topeka,  42  Kan.  709.  Compare  Kan- 
sas City  v.  Gray,  62  Kan.  198. 

New  Jersey.  —  Anderson  v.  Passaic.  44  N. 
J.  L.  580. 

Ohio.  —  Kelly  v.  Cleveland,  34  Ohio  St.  468. 

Texas.  —  Frosh  v.  Galveston,  73  Tex.  401  ; 
Dallas  v.  Ellison,  to  Tex.  Civ.  App.  28.  See 
also  Ardrey  v.  Dallas,  13  Tex.  Civ.  App.  442. 

Wisconsin.  —  State  v.  Ashland.  88  Wis.  599. 

Where  a  city  charter  provided  that  whenever 
the  commissioners  should  determine  to  make 
any  public  improvement,  they  should  cause  an 
estimate  of  the  expense  to  be  made  and  filed 
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preliminary  hearing  on  the  estimate  of  the  cost  of  the  improvement  must  be 
had.1  The  question  who  shall  make  the  estimate  and  plans  depends  on  statu- 
tory provisions,  which  devolve  the  duty  on  various  municipal  officers,  in  some 
cases  on  certain  boards,  such  as  a  board  of  public  works  or  street  commis- 
sioners, and  in  other  cases  on  a  single  officer,  as  the  city  engineer  or  surveyor.3 
In  the  absence  of  statutory  requirement,  of  course,  preliminary  plans  and 
estimates  are  not  required.3  Sometimes  the  statutes  require,  after  the 
improvement  is  completed  and  before  the  assessment  is  made,  as  a  basis  for 
the  assessment,  an  estimate  of  the  cost  of  the  improvement  or  a  diagram  or 
plan  of  the  improvement.4 

5.  Contract  for  Improvement.  —  Statutory  requirements  that  the  improve- 
ment for  which  assessments  are  to  be  levied  shall  be  made  by  contract  are 
mandatory,5  and  in  making  the  contract  for  the  improvement  the  statutoiy 
requirements  must  be  complied  with.6  Where  the  statute  requires  that  the 
contract  must  be  let  in  a  specified  manner,  as  that  it  shall  be  let  after  a  public 
advertisement  for  bids,7  or  that  the  bids  shall  be  opened  and  declared  pub- 


with  the  comptroller  for  the  inspection  of  par- 
ties interested,  the  omission  to  make  and  file 
such  estimate  was  held  to  vitiate  the  assess- 
ment. Weller  v.  St.  Paul,  5  Minn.  95  ;  Myrick 
v.  La  Crosse,  17  Wis.  442.  Compare  Nash  v. 
St.  Paul,  8  Minn.  172;  McKusick  v.  Stillwater, 
44  Minn.  372  (remedial  statute). 

Time  of  Making  Estimate.  —  Givins  v.  Chi- 
cago, 186  111.  399. 

Where  the  making  and  filing  of  plans  and 
specifications  of  work  to  be  done  are  con- 
ditions precedent,  to  the  power  of  commission- 
ers to  advertise  for  proposals  and  award 
contracts,  the  due  filing  of  full  specifications  of 
the  work  will  not  render  such  contracts  and 
assessments  for  the  improvements  valid  if  the 
plans  have  not  been  made  and  filed  as  required 
by  statute.  Kneeland  v.  Milwaukee,  18  Wis. 
411;  Wells  v.  Burnham,  20  Wis.  112.  See  also 
State  v.  St.  Louis,  56  Mo.  277  ;  Gilmore  v. 
Utica,  131  N.  Y.  26.  But  see  Becher  v.  Mc- 
Cloud,  2  Ohio  Cir.  Dec.  561,  4  Ohio  Cir.  Ct. 
305- 

The  estimate  of  an  engineer  which  gives  only 
the  probable  cost  of  the  improvement,  without 
giving  the  details,  is  insufficient.  Friedenwald 
v.  Shipley,  74  Md.  220. 

So  where  the  engineer's  estimate  consisted 
of  only  two  items,  giving  the  amount  of  surface 
to  be  paved  with  stone  and  the  amount  to  be 
paved  with  asphaltum,  with  cost  of  completed 
pavement  per  foot,  such  estimate  was  held  to 
be  insufficient.  Erie  v.  Brady,  150  Pa.  St. 
462. 

Effect  of  Variance  in  Cost  from  Preliminary 
Estimate. —  Mead  v.  Chicago,  186  111.  54; 
Loesnitz  v.  Seelinger,  127  Ind.  422;  Hill  v. 
Swingley,  159  Mo.  45;  Moran  v.  Jersey  City,  58 
N.  J.  L.  653  ;  Dodsworth  v.  Cincinnati,  10  Ohio 
Cir.  Dec.  177;  Schott  v.  Cincinnati,  3  Ohio 
Dec.  57,  3  Ohio  N.  P.  311. 

1.  Clarke  v.  Chicago,  185  111.  354. 

2.  Crawford  v.  People,  82  111.  557. 

It  is  sufficient  if  the  board  of  public  works 
adopts,  approves,  and  reports  to  the  council  an 
estimate  made  by  the  city  surveyor.  Cuming  v. 
Grand  Rapids,  46  Mich.  150. 

In  Kansas  the  city  engineer  of  a  city  of  the 
first  class  must  make  a  detailed  estimate  of  the 
expenses.    Olsson  v.  Topeka,  42  Kan.  709. 

3.  Bacon  v.  Savannah,  86  Ga.  301 ;  Long- 
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worth  v.  Cincinnati,  10  Ohio  Dec.  (Reprint) 
683,  23  Cine.  L.  Bui.  100. 

4.  McDonald  v.  Conniff,  99  Cal.  386  ;  Blanch- 
ard  v.  Ladd,  135  Cal.  214;  Craig  v.  People,  193 
111.  199 ;  New  Albany  Gas  Light,  etc.,  Co.  v. 
Crumbo,  10  Ind.  App.  360;  Connersville  v. 
Merrill,  14  Ind.  App.  303  ;  Lewis  v.  Albertson, 
23  Ind.  App.  147;  Duffy  v.  Saginaw,  106  Mich. 
335- 

5.  Contract  for  Improvement.  —  Warren  v. 

Street  Com'rs,  181  Mass.  6. 

In  the  Absence  of  Statutes  requiring  that  the 
improvement  be  made  by  contract,  an  assess- 
ment may  be  based  on  an  improvement  made 
by  day's  labor.    Tumwater  v.  Pix,  18  Wash.  153. 

6.  Arkansas. —  Main  v.  Ft.  Smith,  49  Ark. 
480. 

California.  —  Brock  v.  Lulling,  89  Cal.  316; 
Perine  v.  Forbush,  97  Cal.  305  ;  Gray  v.  Rich- 
ardson, 124  Cal.  460.  Compare  Oakland  Pav- 
ing Co.  v.  Rier,  52  Cal.  270. 

District  of  Columbia.  —  Schneider  v.  District 
of  Columbia,  18  D.  C.  252. 

Georgia.  —  Holliday  v.  Atlanta,  96  Ga.  377. 

Kentucky.  —  Worthington  v.  Covington,  82 
Kv.  265.  Compare  Gibson  v.  O'Brien,  (Ky. 
1887)  6  S.  W.  Rep.  28. 

New  York.  —  Tifft  v.  Buffalo,  25  N.  Y.  App. 
Div.  376.  Compare  Conde  v.  Schenectady,  164 
N.  Y.  258,  reversing  29  N.  Y.  App.  Div.  604 
(remedial  statute). 

Pennsylvania.  —  Harrisburg  v.  Mish,  14  Pa. 
Super.  Ct.  496. 

Compare  Ottumwa  Brick,  etc.,  Co.  v.  Ainlcy. 
109  Iowa  386  (remedial  statute). 

Contract  in  Which  Officer  of  City  Is  Intereste". 
—  Capron  v.  Hitchcock,  98  Cal.  427.  Compare 
Schenley  v.  Com.,  36  Pa.  St.  29,  78  Am.  Dec. 
359- 

Insufficiency  of  the  Bond  Accompanying  the  Con- 
tractor's Bid  does   not  vitiate  the  assessment. 

Greenwood  v.  Morrison,  128  Cal.  350. 

An  Eight-hour  Labor  Clause  in  the  Contract 
does  not  vitiate  the  assessment.  Treat  v.  Peo- 
ple, 195  111.  196. 

Rescission  of  Prior  Contract.  —  Gibson  v. 
O'Brien.  (Ky.  1887)  6  S.  W.  Rep.  28. 

7.  Warren  v.  Street  Com'rs,  181  Mass.  6; 
Bowditch  v.  Boston.  168  Mass.  239:  Matter  of 
Pennie.  (Supm.  Ct.  Spec.  T.)  19  Abb.  N.  Cas. 
(N.  Y.)  117;  Tifft  v.  Buffalo.  25  N.  Y.  App. 
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licly,1  or  that  the  contract  shall  be  let  to  the  lowest  bidder,*  such  requirement 
must  be  complied  with  to  render  the  assessment  valid.  The  fact  that  the  cost 
of  the  improvement  was  not  in  fact  increased  by  reason  of  the  manner  in  which 
the  improvement  was  made  or  the  contracts  therefor  were  let  will  not  validate 
the  assessments.3  Where  the  contract  is  based  upon  an  ordinance,  it  should 
follow  the  terms  of  the  ordinance ; 4  but  immaterial  variances  in  this  regard 
will  not  vitiate  the  assessment.5  After  a  contract  for  an  improvement  has 
been  awarded,  a  statutory  requirement  that  notice  of  such  award  be  published 
must  be  complied  with  to  render  an  assessment  for  such  improvement  valid.® 
6.  Ordinances  and  Resolutions  —  a.  In  General.  —  In  case  of  improvements 
by  municipalities,  the  statutes  generally  require  some  action  on  the  part  of 
the  council,  by  ordinance  or  resolution,  as  the  foundation  of  the  proceedings. 
Such  action  is  indispensable  to  the  validity  of  assessments,7  and  where  the 
municipality  is  authorized  to  make  improvements  by  assessments  or  otherwise, 
as  it  shall  by  ordinance  prescribe,  it  must  in  the  first  instance  prescribe  that 
the  improvement  be  made  by  assessment,  and  it  cannot,  after  making  an 
improvement  without  such  an  ordinance,  direct  the  levy  of  a  special  assess- 
ment to  pay  therefor.8    Where  a  city  charter  expressly  requires  the  proceed- 


Div.  376,  affirmed  164  N.  Y.  605;  Ardrey  v. 
Dallas,  13  Tex.  Civ.  App.  442;  Mitchell  v.  Mil- 
waukee, 18  Wis.  92.  See  also  People  v.  Van 
Nort,  65  Barb.  (N.  Y.)  331  ;  Smith  v.  Portland, 
25  Oregon  297  ;  Fell  v.  Philadelphia,  81  Pa. 
St.  58. 

Sufficiency  of  Resolution  Directing  Publication 
of  Notice  for  Bids.  —  Gilmore  v.  Utica,  131  N. 
Y.  26,  affirming  61  Hun  (N.  Y.)  618. 

1.  Edwards  v.  Berlin,  123  Cal.  544. 

2.  Kneeland  v.  Furlong,  20  Wis.  437  ;  Wells 
v.  Burnham,  20  Wis.  112.  See  also  Smith  v. 
Portland,  25  Oregon  297.  Compare  Blooming- 
ton  v.  Phelps,  149  Ind.  596  (best  bidder). 

Effect  of  Fraud  —  Stifling  Bids.  —  Brady  v. 
Bartlett,  56  Cal.  350  (stated  under  the  title 
Municipal  Corpouations,  vol.  20,  p.  1171, 
note)  ;  Hubbard  v.  Norton,  28  Ohio  St.  116. 

3.  Warren  v.  Street  Com'rs,  181  Mass.  6. 

4.  Texas  Transp.  Co.  v.  Boyd,  67  Tex.  153. 
See  also  Smith  v.  Portland,  25  Oregon  297. 

5.  Baltimore  v.  Raymo,  68  Md.  569  ;  Marion- 
ville  v.  Henson,  65  Mo.  App.  397. 

6.  California  Imp.  Co.  v.  Moran,  128  Cal.  373. 
Where  by  ordinance  the  city  council  directs 

its  clerk  to  advertise  in  one  paper  the  award  of 
the  contract,  the  publication  of  such  award  in 
another  paper  is  insufficient.  California  Imp. 
Co.  v.  Moran,  128  Cal.  373. 

7.  Ordinances  and  Resolutions  —  California. — 
Oakland  Paving  Co.  v.  Rier,  52  Cal.  270; 
Union  Paving,  etc.,  Co.  v.  McGovern,  127  Cal. 
638;  Partridge  v.  Lucas,  99  Cal.  519. 

Illinois.  —  Jacksonville  R.  Co.  v.  Jacksonville, 
114  111.  562;  Lindsay  v.  Chicago,  115  111.  122; 
St.  John  v.  East  St.  Louis,  136  111.  207;  Brad- 
ford v.  Pontiac,  165  111.  612;  Andrews  v.  Peo- 
ple, 173  111.  123;  Cummings  v.  West  Chicago 
Park  Com'rs.  181  111.  136;  Thomson  v.  People, 
184  111.  17;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Chicago,  185  111.  148;  Hyde  Park  v.  Corwith. 
122  111.  441  ;  Burhans  v.  Norwood  Park,  138  111. 
147. 

Indiana.  —  Indianapolis  v.  Miller,  27  Ind. 
394;  Delphi  v.  Evans,  36  Ind.  90,  10  Am.  Rep. 
12:  Merrill  v.  Abbott,  62  Ind.  549. 

Kentucky.  —  Richardson  v.  Mehler,  63  S.  W. 
Rep.  957,  23  Ky.  L.  Rep.  917. 
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Louisiana.  —  Fayssoux  v.  De  Chaurand,  36 
La.  Ann.  547. 

Maryland.  —  Baltimore  v.  Porter,  18  Md.  284, 
79  Am.  Dec.  686. 

Massachusetts.  —  Jones  v.  Boston,  104  Mass. 
461. 

Michigan.  —  White  v.  Saginaw,  67  Mich.  33  ; 
Whitney  v.  Hudson.  69  Mich.  189. 

Missouri.  —  Ruggles  v.  Collier,  43  Mo.  353  ; 
Poplar  Bluff  v.  Hoag,  62  Mo.  App.  672. 

New  Jersey.  —  State  v.  Jersey  City,  35  N.  J. 
L.  404  ;  State      Newark,  49  N.  J.  L.  239. 

New  York.  —  Matter  of  Schreiber,  (Supm. 
Ct.  Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y.)  68. 
Compare  Stevenson  v.  New  York,  1  Hun  (N. 
Y.)  Si- 

Ohio.  —  Wilson  v.  Cincinnati,  7  Ohio  Dec. 
242;  Welker  v.  Potter,  18  Ohio  St.  85;  Brewer 
v.  Bowling  Green,  4  Ohio  Cir.  Dec.  694,  7  Ohio 
Cir.  Ct.  489. 

Pennsylvania.  —  Queen  St.,  18  Pa.  Super.  Ct. 
241  ;  Scranton  v.  Barnes,  29  W.  N.  C.  (  Pa.) 
502;  Huidekoper  v.  Meadville,  83  Pa.  St.  156. 

Wisconsin.  —  State  v.  Portage,  12  Wis.  562. 

An  alderman  who  was  one  of  the  petitioners 
may  vote  for  the  improvement.  Steckert  v. 
East  Saginaw,  22  Mich.  104. 

An  order  of  the  mayor  and  aldermen  of  the 
city  of  Boston  directing  that  a  main  drain  be 
laid,  upon  a  petition  setting  forth  that  the 
safety  and  convenience  of  the  city  required  such 
drain,  was  held  to  be  a  sufficient  adjudication 
of  the  necessity  therefor  under  the  city  by-laws. 
Wright  v.  Boston.  0  Cush.  (Mass.)  233. 

The  necessity  for  a  local  improvement  and 
the  assessment  of  property  owners  according  to 
the  benefits  conferred  are  implied  whenever 
such  an  improvement  is  undertaken,  and  the  stat- 
ute or  ordinance  relative  thereto  need  not  state 
that  the  contemplated  improvement  is  neces- 
sary, or  that  the  benefits  are  conferred.  Ra- 
leigh v.  Peace,  iro  N.  Car.  32,  32  Am.  &  Eng. 
Corp.  Cas.  370. 

8.  Michigan  Cent.  R.  Co.  v.  Huehn,  50  Fed. 
Rep.  335  :  Carlyle  v.  Clinton,  140  111.  512*:  Green 
v.  Springfield.  130  111.  515;  Masonic  Bldg. 
Assoc.  v.  Brownell,  164  Mass.  306:  Phillips 
Academy  v.  Andover,  175  Mass.  118:  Donohue 
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ings  to  be  founded  on  an  ordinance,  proceedings  based  on  a  resolution  merely 
are  invalid. 1  But  if  the  charter  or  statute  is  silent  on  the  subject,  a  resolution 
will  be  sufficient.3 

Determination  of  Necessity  for  Improvement.  — A  usual  and  important  provision  of 
municipal  charters  and  legislative  enactments  in  regard  to  local  assessments 
is  that,  before  the  authorities  enter  upon  the  making  of  improvements  for  the 
expense  of  which  private  property  is  to  be  assessed,  the  necessity  therefor 
must  be  considered  and  determined  by  them  in  their  official  capacity,  and  the 
evidence  preserved  by  proper  records.3  It  is  not  generally  requisite  that  the 
city  ordinance  or  resolution  state  that  the  improvement  is  necessary,  as  such 
ordinance  or  resolution,  having  been  enacted  by  the  officers  whose  duty  it  is 
to  determine  the  necessity,  is  in  itself  deemed  a  sufficient  declaration  of  the 
fact;4  but  if  the  statute  expressly  requires  that  the  council  shall  declare  its 
determination  that  the  necessity  exists,  then  such  declaration  of  the  grounds 
on  which  it  proceeds  must  be  made  before  it  can  order  the  improvements.5 


v.  Brotherton,  10  Ohio  Dec.  47.  See  also 
supra,  this  title,  Nature  of  Improvements  for 
Which  Assessments  May  Be  Levied  —  Improve- 
ments Previously  Constructed. 

If  an  Ordinance  Providing  for  the  Opening  or 
Improving  of  a  Street  Declares  in  Terms  that  the 
improvement  is  for  the  general  public  benefit  or 
convenience,  without  anything  more,  the  pre- 
sumption is  that  the  ordinance  was  made  with 
exclusive  reference  to  the  general  public  con- 
venience, and  with  no  reference  whatever  to 
local  benefits,  and  therefore  the  costs  of  the 
improvement  are  to  be  borne  exclusively  by  the 
public  treasury.  Burns  v.  Baltimore,  48  Md. 
198. 

But  if  the  Ordinance  Is  Silent  upon  the  Subject 

of  the  interests  or  benefits  to  be  subserved,  the 
presumption  is  that  it  contemplated  local  ben- 
efits as  well  as  the  general  public  convenience, 
and  therefore  the  owners  of  adjoining  property 
must  be  assessed  for  the  expense.  Baltimore  v. 
Hanson,  61  Md.  462;  Baltimore  v.  Johns  Hop- 
kins Hospital,  56  Md.  t.  See  Moale  v.  Balti- 
more, 61  Md.  224. 

1.  Barron  v.  Krebs,  41  Kan.  338;  State  v. 
Bayonne,  35  N.  J.  L.  335  ;  State  v.  Bergen,  33 
N.  J.  L.  72;  Cross  v.  Morristown,  18  N.  J.  Eq. 
305  ;  State  v.  Barnet,  46  N.  J.  L.  62 ;  Packard 
V,  Bergen  Neck  R.  Co.,  48  N.  J.  Eq.  281  ;  State 
v.  Bayonne,  53  N.  J.  L.  299. 

2.  Emery  v.  San  Francisco  Gas  Co.,  28  Cal. 
375;  Creighton  v.  Manson,  27  Cal.  613;  Deady 
v.  Townsend,  57  Cal.  298 ;  Harney  v.  Heller,  47 
Cal.  15;  Indianapolis  v.  Imberry,  17  Ind.  175; 
Moberry  v.  Jeffersonville,  38  Ind.  198;  Delphi 
v.  Evans,  36  Ind.  90,  10  Am.  Rep.  12;  Terre 
Haute  v.  Turner,  36  Ind.  522 ;  Merrill  v.  Ab- 
bott, 62  Ind.  549 ;  Morrison  v.  Hershire,  32 
Iowa  271  ;  State  v.  Jersey  City,  27  N.  J.  L.  493  ; 
Wain  v.  Philadelphia,  99  Pa.  St.  330. 

3.  Determination  of  Necessity  for  Improvement. 
—  McLauren  v.  Grand  Forks,  6  Dak.  397 ; 
Hughes  v.  Parker,  148  Ind.  692;  Brown  v.  Sag- 
inaw, 107  Mich.  643;  White  v.  Saginaw,  67- 
Mich.  33  ;  Hoyt  v.  East  Saginaw,  19  Mich.  39, 
2  Am.  Rep.  76 ;  Matter  of  Powers.  29  Mich. 
504;  Whiteford  Tp.  v.  Phinney,  53  Mich.  134; 
Mason  v.  Sioux  Falls,  2  S.  Dak.  640,  39  Am. 
St.  Rep.  802. 

In  Minnesota  it  is  held  that  the  legislature 
may  direct  that  local  improvements  of  a  public 
nature  be   made  and  the  expense  thereof  be 


levied  upon  the  particular  tax  district  inter- 
ested, without  any  intermediate  proceedings  to 
determine  the  necessity  therefor.  Guilder  v. 
Otsego,  20  Minn.  74 ;  Hennepin  County  v. 
Bartleson,  37  Minn.  343. 

In  Barber  Asphalt  Paving  Co.  v.  Edgerton, 
125  Ind.  455,  it  was  held  that  a  statute  provid- 
ing that  the  council  or  trustees  shall  declare  by 
resolution  the  necessity  for  a  contemplated  im- 
provement and  give  two  weeks'  publication,  tell  - 
ing the  time  and  place  where  the  property 
owners  can  object,  does  not  require  two  sep- 
arate resolutions,  one  declaring  the  necessity 
for  the  improvement  and  a  second  for  the  con- 
struction of  the  improvement,  after  a  hearing 
of  the  property  owners.  The  statute  is  sub- 
stantially complied  with  by  a  -  notice  to  the 
property  owners  after  the  passage  of  the  reso- 
lution. 

4.  Newman  v.  Emporia,  32  Kan.  456  ;  Ludlow 
v.  Cincinnati  Southern  R.  Co.,  78  Ky.  360 ; 
Young  v.  St.  Louis,  47  Mo.  492 ;  Kiley  v.  For- 
see,  57  Mo.  390  ;  Bohle  v.  Stannard,  7  Mo.  App. 
51  ;  Seibert  v.  Tiffany,  8  Mo.  App.  37;  Wain  v. 
Philadelphia,  99  Pa.  St.  337. 

5.  McLauren  v.  Grand  Forks,  6  Dak.  397  ; 
Hoyt  v.  East  Saginaw,  19  Mich.  39,  2  Am.  Rep. 
76;  Welker  v.  Potter,  18  Ohio  St.  85. 

The  provision  of  the  Ohio  statute  that  before 
any  improvement  is  ordered,  a  resolution  de- 
claring its  necessity  must  be  passed  by  t he 
council,  is  held  to  apply  only  to  improvements 
by  construction,  and  not  to  the  appropriation  of 
land  for  widening  a  street.  Longworth  v.  Cin- 
cinnati. 10  Ohio  Dec.  (Reprint)  683,  23  Cine.  L. 
Bui.  100. 

Sufficiency  of  Resolution  Declaring  Necessity.  — 

A  resolution  adopted  and  published,  declaring 
it  necessary  to  grade  or  otherwise  improve  a 
public  street,  must  specifically  designate  the 
work  declared  to  be  necessary,  and  the  owners 
of  property  abutting  upon  such  street  will  be 
liable  only  for  the  cost  of  such  improvements 
as  are  specifically  designated  in  the  resolution 
so  adopted  and  published  in  the  official  paper. 
Mason  v.  Sioux  Falls,  2  S.  Dak.  640,  39  Am. 
St.  Rep.  802. 

The  declaration  of  the  necessity  for  a  public 
improvement  does  not  necessarily  involve  the 
enumeration  of  its  details,  but,  although  general 
in  its  character,  covers  the  doing  of  whatever 
is  necessary  in  the  course  of  an  improvement 
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b.  ENACTMENT. — The  ordinance,  order,  or  resolution,  as  the  case  may 
be,  must  be  enacted  in  the  manner  prescribed  by  statute,1  and  must  be  entered 
of  record  showing  its  due  enactment.2  The  council  may  waive  a  compliance 
with  its  ovvij  rules  in  the  enactment  of  the  ordinance  or  resolution.3  It  must, 
of  course,  receive  the  required  number  of  votes.4 

c.  Requisites  as  to  Form  and  Sufficiency.  —  The  ordinance,  resolu- 
tion, or  order  must  be  in  writing,5  and  must  in  positive  and  appropriate  terms 
declare  that  the  improvement  shall  be  made.0  More  than  one  improvement 
is  not  to  be  included  in  a  single  resolution  or  ordinance.7    It  must  specify  the 


of  the  character  designated.  Davies  v.  Sag- 
inaw, 87  Mich.  439. 

Conclusiveness  of  Determination.  —  A  statute 
which  confers  upon  drainage  commissioners  the 
power  to  decide,  after  hearing  the  parties, 
whether  the  public  health  and  welfare  will  be 
promoted  by  the  intended  work  is  not  invalid 
although  no  right  of  appeal  from  the  decision 
of  the  commissioners  as  to  the  necessity  of  the 
improvement  is  provided,  the  legislature  being 
vested  with  power  to  determine  the  necessity  of 
the  improvement  or  to  delegate  the  exercise  of 
that  power  to  officers  or  corporations.  State  v. 
Stewart,  74  Wis.  620.  See  also  Houston  v. 
Chicago,  191  111.  559;  Bass  v.  Ft.  Wayne,  121 
Ind.  389;  Augusta  v.  Taylor,  (Ky.  1901)  65  S. 
W.  Rep.  837;  Heman  v.  Allen,  156  Mo.  534; 
Adams  v.  Fisher,  75  Tex.  657.  Compare  Mc- 
Farlane  v.  Chicago,  185  111.  242. 

1.  Enactment.  —  Merrill  v.  Abbott,  62  Ind. 
549;  Twiss  v.  Port  Huron,  63  Mich.  52S  ;  State 
V.  District  Ct.,  41  Minn.  518;  Matter  of  Little, 
60  N.  Y.  343  ;  Matter  of  De  Pierris,  82  N.  Y. 
243- 

Waiver  of  Irregularity  by  Failure  to  Object.  — 

I.yth  v.  Buffalo,  48  Hun  (N.  Y.)  175. 

Rescission  of  Ordinance.  —  Townsend  v.  Man- 
istee, 88  Mich.  408. 

Signature.  —  Wain  v.  Philadelphia,  99  Pa. 
St.  330;  Kinsella  v.  Auburn,  (Supm.  Ct.  Gen. 
T.)  7  N.  Y.  Supp.  317- 

Yeas  and  Nays.  *—  Striker  v.  Kelly,  7  Hill  (N. 
Y.;  9.  See,  however,  Steckert  v.  East  Sag- 
inaw, 22  Mich.  104;  Rich  v.  Chicago,  59  111. 
286;  Reynolds  v.  Schweinefus,  1  Cine.  Super. 
Ct.  215.  " 

2.  Record  of  Enactment.  —  Where  a  statute 
provides  that  an  improvement  may  be  made 
upon  a  petition  of  the  majority  of  the  property 
holders  or  upon  a  two-thirds  vote  of  the  com- 
mon council  without  such  petition,  the  tran- 
script must  show  affirmatively  that  the  improve- 
ment was  ordered  by  a  two-thirds  vote  of  all 
the  members  of  the  council  in  case  no  petition 
is  presented.  Moberry  v.  Jeffersonville,  38 
Ind.  198. 

A  single  entry  by  the  clerk  upon  the  records 
of  the  city  council  that  ordinances  for  the  im- 
provement of  several  streets,  naming  them, 
were  passed  does  not  show  that  all  were  voted 
upon  at  one  time,  but  the  presumption  is  that 
they  were  voted  upon  separately,  as  required 
by  the  charter.    Nevin  v.  Roach.  86  Ky.  492. 

In  Lexington  v.  Headley,  5  Bush  (Ky.)  508, 
where  a  charter  provided  that  the  ordinance 
should  be  passed  with  the  " unanimous  consent" 
of  the  mayor  and  councilmen  in  council,  it  was 
held  that  an  ordinance  purporting  to  be  passed 
"by  the  mayor  and  board  of  councilmen" 
would  be  presumed  to  have  been  passed  in  the 


mode  prescribed  by  the  charter.  See  also  Cov- 
ington v.  Casey,  3  Bush  (Ky.)  698. 

In  the  absence  of  a  charter  provision  requir- 
ing it,  an  ordinance  for  a  street  improvement, 
or  the  contract  and  apportionment  made  pur- 
suant thereto,  need  not  be  spread  in  full  upon 
the  records  of  the  city  council.  Nevin  v.  Roach, 
86  Ky.  492. 

3.  Holt  v.  Somerville,  127  Mass.  408. 

4.  Votes  Necessary. —  Delphi  v.  Evans,  36  Ind. 
90,  10  Am.  Rep.  12. 

Where  simply  a  majority  vote  is  required,  a 
majority  of  a  legal  quorum  is  sufficient.  Rush- 
ville  Gas  Co.  v.  Rushville,  121  Ind.  206,  16 
Am.  St.  Rep.  388.  See  generally  Majority, 
vol.  19,  p.  614. 

A  unanimous  vote  of  all  the  twelve  members 
of  a  common  council  in  favor  of  an  ordinance 
for  a  local  improvement,  required  by  statute  to 
be  passed  by  a  two-thirds  vote  of  the  aldermen 
in  office,  is  sufficient  although  it  may  subse- 
quently appear  that  three  of  the  aldermen  voted 
under  the  influence  of  improper  motives.  Mans- 
field v.  Lockport,  (Supm.  Ct.  Eq.  T.)  24  Misc. 
(N.  Y.)  25. 

5.  Requisites  as  to  Form  and  Sufficiency. — 

Delphi  v.  Evans,  36  Ind.  90,  10  Am.  Rep.  12; 
Matter  of  Powers,  29  Mich.  504. 

6.  Dougherty  v.  Hitchcock,  35  Cal.  512; 
Merrill  v.  Abbott,  62  Ind.  549. 

7.  Dyer  v.  Chase,  52  Cal.  440;  Himmelmann 
v.  Satteiiee,  50  Cal.  68;  Beaudry  v.  Valdez,  32 
Cal.  270;  Adams  County  v.  Quincy,  130  111. 
566;  Mendenhall  v.  Clugish,  84  Ind.  94;  Dick- 
inson v.  Worcester,  138  Mass.  555;  People  v. 
Yonkers,  39  Barb.  (N.  Y.)  266.  See  also 
Springfield  v.  Green,  120  111.  269;  Wilbur  v. 
Springfield.  123  III.  395;  Kansas  City  Grading 
Co.  v.  Holden,  32  Mo.  App.  490. 

An  ordinance  is  not  invalid  by  reason  of  the 
fact  that  it  directs  the  paving  of  several 
streets,  one  of  which  is  wider  than  the  others. 
Adams  County  v.  Quincy,  130  111.  566;  Fagan 
v.  Chicago,  84  111.  228 ;  State  v.  District  Ct., 
47  Minn.  406. 

And  an  ordinance  for  laying  a  water  pipe  to 
commence  on  one  street  and  after  some  dis- 
tance to  proceed  by  a  right  angle  along  another 
street  is  not  void  as  providing  for  two  improve- 
ments.   Ricketts  v.  Hyde  Park,  85  111.  1  10. 

So  a  resolution  of  the  board  of*  supervisors 
declaring  an  intention  to  improve  a  street  may 
include  grading  and  macadamizing.  Emery  v. 
San  Francisco  Gas  Co.,  28  Cal.  346. 

A  street  may  be  improved  for  a  greater  dis- 
tance than  one  square  or  block  under  one  order. 
Lafayette  v.  Fowler,  34  Ind.  1  in. 

In  State  v.  Hudson,  29  N.  J.  L.  104.  it  ap- 
1  eared  that  several  ordinances  had  been  passed 
for  the  improvement  of  different   p-irts  of  a 
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nature,  character,  and  plan  of  the  proposed  improvement  in  such  a  way  as  to 
give  at  least  a  general  direction  as  to  the  letting  of  the  work  and  execution  of 
the  contract  contemplated,1  but  a  minute  description  of  the  plan  and  character 
of  the  improvement  is  nut  required,3  and  to  leave  such  details  to  other 
agencies  of  the  municipality  is  not  in  violation  of  the  rule  that  the  common 
council  or  other  local  body  on  which  power  is  conferred  shall  not  delegate  its 
authority.3  The  location  of  the  improvement  must  be  definitely  set  out,  and 
an  ordinance  which  declares  only  that  a  street  shall  be  improved  "where 
necessary  "  is  not  sufficient.4  The  improvement  must  be  substantially  the 
same  in  character  as  that  directed.     Substantial  changes  in  the  character  of 


certain  avenue,  in  response  to  as  many  peti- 
tions of  property  owners.  Without  any  new 
petition  the  council  repealed  these  ordinances 
and  passed  one  ordinance  for  the  regulation  and 
improvement  of  the  whole  avenue,  and  it  was 
held  that  the  general  ordinance  was  valid,  and 
authorized  the  improvements  which  it  provided 
for. 

1.  California.  —  Brady  v.  King,  53  Cal.  44 ; 
Cohen  v.  Alameda,  124  Cal.  504. 

Illinois.  —  Woods  v.  Chicago,  135  111.  583; 
Jacksonville  R.  Co.  v.  Jacksonville,  114  111.  562; 
Sterling  v.  Gait,  1 1 7  111.  1 1  ;  Hyde  Park  v. 
Carton,  132  111.  100;  St.  John  v.  East  St.  Louis, 
136  111.  207;  Hyde  Park  v.  Spencer,  118  111. 
446;  Kankakee  v.  Potter,  119  111.  324;  Ogden 
v.  Lake  View,  121  111.  422;  Levy  v.  Chicago, 
113  111.  650;  Lundberg  v.  Chicago,  183  111.  572; 
Chicago  v.  Sherman,  192  111.  576;  Kelly  v. 
Chicago,  193 -111.  324;  Chicago  v.  Holden,  194 
111.  213;  Jefferson  County  v.  Mt.  Vernon,  145 
111.  80.  See  also  Wilbur  v.  Springfield,  123  111. 
395- 

Indiana.  —  Merrill  v.  Abbott,  62  Ind.  549; 
Smith  v.  Duncan,  77  Ind.  92;  Hays  v.  Vin- 
cennes,  82  Ind.  178. 

Kentucky.  —  Joyes  v.  Shadburn,  (Ky.  1890) 
13  S.  W.  Rep.  361. 

Michigan. —  Williams  v.  Detroit,  2  Mich. 
560;  Clay  v.  Grand  Rapids,  60  Mich.  451. 

Missouri.  —  Haegele  v.  Mallinckrodt,  46  Mo. 

577-  OKI 

Neiv  York.  —  Butts  v.  Rochester,  1  Hun  (N. 
Y.)  598. 

Reference  to  Other  Records  for  Specific  Descrip- 
tion. —  Steele  v.  River  Forest,  141  111.  302; 
Louisville,  etc.,  R.  Co.  v.  East  St.  Louis,  134 
111.  656;  Williams  v.  Bisagno,  (Cal.  1893)  34 
Pac.  Rep.  640;  Shannon  v.  Hinsdale,  180  111. 
202;  Brewster  v.  Peru,  180  111.  124;  McManus 
v.  People,  183  111.  391  ;  Taber  v.  Ferguson,  109 
Ind.  227  :  Galbreath  v.  Newton,  30  Mo.  App. 
380  ;  Becker  v.  Washington.  94  Mo.  375  ;  Peo- 
ple v.  Board  of  Assessors;  50  N.  Y.  App.  Div. 
54;  Schroeder  7'.  Overman,  10  Ohio  Cir.  Dec. 
113.  18  Ohio  Cir.  Ct.  385;  Wilson  v.  Cincin- 
nati, 7  Ohio  Dec.  242,  5  Ohio  N.  P.  68. 

2.  Emery  v.  San  Francisco  Gas  Co.,  28  Cal. 
345  ;  Harney  v.  Heller,  47  Cal.  15  ;  People  v. 
Clark,  47  Cal.  456 ;  Himmelmann  v.  McCreery, 
51  Cal.  562;  Pearce  v.  Hyde  Park,  126  111.  287; 
Andrews  7'.  Chicago,  57  111.  239  ;  Hvde  Park  v. 
Borden,  94  111.  26;  Springfield  v.  Mathus.  124 
111.  88;  Springfield  v.  Sale,  127  111.  359;  Hintze 
v.  Elgin,  186  111.  251  ;  Taber  v.  Grafmiller,  109 
Ind.  206;  Taber  v.  Ferguson,  log  Ind.  227; 
Sheehan  v.  Gleeson,  46  Mo.  100. 

An  ordinance  for  paving  a  street  which  pro- 

1 


vides  that  "  the  brick  to  be  used  in  said  pave- 
ment shall  be  of  the  best  quality,"  and  that  the 
roadbed  shall  be  excavated  ten  inches,  the  space 
filled  with  five  inches  of  gravel  and  the  remain- 
ing five  inches  with  paving  brick  placed  upon 
the  gravel,  after  it  has  been  well  packed,  suffi- 
ciently describes  the  nature  and  character  of 
the  paving.    Kimble      Peoria,  140  111.  157. 

Location  of  Manholes. —  Springfield  v.  Sale, 
127  111.  359;  Springfield  v.  Mathus,  124  111.  88, 
22  Am.  &  Eng.  Corp.  Cas.  347. 

Ordinance  Need  Not  Specify  Width  of  Street  to 
Be  Paved. — Adams  County  v.  Quincy,  130  111. 
566;  Woods  v.  Chicago,  135  111.  582. 

3.  Main  v.  Ft.  Smith,  49  Ark.  480;  Walker 
V.  District  of  Columbia,  6  Mackey  (D.  C.)  352; 
Jacksonville  R.  Co.  v.  Jacksonville,  114  111. 
562;  Ross  v.  Stackhouse,  114  Ind.  200;  Bur- 
lington v.  Quick,  47  Iowa  222 ;  Nevin  v.  Roach, 
86  Ky.  492  ;  Cuming  v.  Grand  Rapids,  46  Mich. 
150;  Taber  v.  New  Bedford,  135  Mass.  162; 
State  v.  New  Brunswick,  30  N.  J.  L.  395. 

But  in  Smith  v.  Duncan,  77  Ind.  92,  it  was 
held  that  an  order  which  does  not  specify  of 
what  wood  paving  blocks  shall  be  made,  how 
they  shall  be  laid,  and  under  what  grade,  but 
leaves  these  and  similar  matters  to  the  city 
engineer,  is  insufficient,  and  will  not  warrant 
a  precept  for  the  enforcement  of  an  assessment. 

4.  People  v.  Ladd,  47  Cal.  603  ;  Randolph  v. 
Gawley,  47  Cal.  ,458 ;  Richardson  v.  Heyden- 
feldt,  46  Cal.  68  :  People  r.  Clark,  47  Cal.  456. 

A  resolution  sufficiently  locates  the  work  to 
be  done  if  it  declares  that  the  street  will  be 
graded  and  macadamized  from  one  designated 
point  to  another.  Emery  v.  San  Francisco  Gas 
Co.,  28  Cal.  346. 

A  resolution  describing  the  work  to  be  done 
is  not  rendered  uncertain  by  a  provision  except- 
ing "  that  portion  [of  the  street]  required  by 
law  to  be  kept  in  order  by  the  railroad  com- 
pany." Whiting  v.  Townsend,  57  Cal.  515. 
See  also  Wilder  v.  Cincinnati,  26  Ohio  St. 
284. 

In  Jell  iff  v.  Newark,  48  N.  J.  L.  101,  it  ap- 
peared that  money  for  the  repaving  of  streets 
was  raised  by  general  taxation  of  the  property 
of  the  city,  but  the  ordinance  providing  therefor 
did  not  definitely  describe  the  improvements  to 
be  made,  although  it  stated  that  property  bene- 
fited by  the  proposed  improvements  should  be 
assessed.  It  was  held  that  property  owners 
could  not  defeat  such  assessment  on  account 
of  such  irregularity,  as  it  occurred  in  the  pro- 
ceedings for  levying  the  general  tax,  and  the 
objection  came  too  late  when  the  property 
owners  had  permitted  the  expenditure  for  their 
benefit  of  the  money  thus  raised. 
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the  improvement  cannot  be  made  without  the  adoption  of  a  new  ordinance 
or  resolution.1  But  an  immaterial  variance  will  not  invalidate  assessments. * 
Where  the  council  has  authority  to  determine  the  proportion  of  the  cost  of 
the  improvement  which  shall  be  assessed  against  the  property  owners,  the 
ordinance  or  resolution  should  fix  such  proportion.3 

7.  Notice  in  Assessment  Proceedings  —  a.  In  General.  —  In  the  assessment 
of  special  benefits  for  local  improvements  where  the  assessment  is  dependent 
on  the  actual  benefits  received  or  the  value  of  the  property  assessed,  it  is 
essential  that  property  owners  to  be  assessed  shall  have  an  opportunity  to  be 
heard  in  regard  to  the  amount  to  be  assessed  against  their  property.  An 
assessment  without  notice  to  the  property  owner  and  an  opportunity  to  be 
heard  is  unconstitutional  as  a  taking  of  property  without  due  process  of  law.4 
Where,  however,  the  only  act  necessary  to  ascertain  the  amount  of  an  assess- 
ment upon  property  is  a  plain  mathematical  calculation,  as  where  the  appor- 
tionment is  made  by  the  front-foot  rule  or  according  to  area,  and  no  discretion 
is  left  to  the  officers,  a  notice  seems  not  to  be  essential  to  the  validity  of  the 
assessment  and  levy.5    The  statutes,  as  a  general  rule,  provide  for  notice, 


1.  Piedmont  Paving  Co.  v.  Allman,  136  Cal. 
38;  McClellan  v.  District  of  Columbia,  18  D.  C. 
94;  Pells  v.  People,  150  111.  580;  Petter  v. 
Allen,  (Ky.  1899)  54  S.  W.  Rep.  174;  Scranton 
v.  Bush,  160  Pa.  St.  499;  Mason  v.  Sioux  Falls, 
2  S.  Dak.  640,  39  A-.n.  St.  Rep.  802.  See  also 
Oakland  Paving  Co.  v.  Rier,  52  Cal.  270  ;  Rose 
v.  Trestrail,  62  Mo.  App.  352,  1  Mo.  App.  Rep. 
540. 

A  resolution  of  intention  to  have  a  street 
macadamized  gives  no  authority  to  include  in 
the  contract  a  provision  for  the  construction  of 
rock  gutter  ways.  Partridge  v.  Lucas,  99  Cal. 
5i9. 

2.  Williams  v.  Bisagno,  (Cal.  1893)  34  Pac. 
Rep.  640;  Cole  v.  Skrainka,  105  Mo.  303; 
Voght  v.  Buffalo,  133  N.  Y.  463. 

3.  Steriing  v.  Gait,  117  111.  11,  And  see 
Green  v.  Springfield,  130  111.  515;  Kimble  v. 
Peoria,  140  111.  157. 

4.  Notice  —  Necessity  For  — United  States.— 
Scott  v.  Toledo,  36  Fed.  Rep.  385  ;  Murdock  v. 
Cincinnati,  39  Fed.  Rep.  891  ;  Paulsen  v.  Port- 
land, 149  U.  S.  30. 

Colorado.  —  Brown  v.  Denver,  7  Colo.  305. 

District  of  Columbia.  —  Allman  v.  District  of 
Columbia,  3  App.  Cas.  (D.  C.)  8. 

Illinois.  —  Highway  Com'rs  v.  East  Lake 
Fork  Special  Drainage  Dist.,  127  111.  581. 

Indiana.  —  Gavin  v.  Wells  County,  104  Ind. 
201  ;  Adams  v.  Shelbyville,  154  Ind.  467,  77  Am. 
St.  Rep.  484;  Taber  v.  Ferguson,  109  Ind.  227. 

Iowa.  —  Gatch  v.  Des  Moines,  63  Iowa  718; 
Lyman  v.  Plummer,  75  Iowa  353  ;  Ford  v. 
North  Des  Moines,  80  Iowa  626. 

Kansas.  —  Gilmore  v.  Hentig,  33  Kan.  156; 
Newman  v.  Emporia,  41  Kan.  583. 

Kentucky.  —  Chesapeake,  etc.,  R.  Co.  v. 
Mullins,  94  Ky.  355. 

Maryland.  —  Ulman  7>.  Baltimore,  72  Md. 
587,  overruling  Baltimore  v.  Scharf,  56  Md.  50, 
Baltimore  v.  Johns  Hopkins  Hospital,  56  Md. 
1,  Moale  v.  Baltimore,  61  Md.  224,  and  AI- 
berger  v.  Baltimore,  64  Md.  1,  and  approving 
Baltimore  v.  Scharf,  54  Md.  499. 

Massachusetts.  —  Allen  v.  Charlestown,  11  1 
Mass.  123  ;  Butler  v.  Worcester,  112  Mass.  541  ; 
Holt  v.  Somerville.  127  Mass.  408;  Grace  v. 
Board  of  Health,  135  Mass.  490;  Collins  v. 
Holyoke,  146  Mass.  298. 


Michigan.  —  Williams  v.  Detroit,  2  Mich. 
560;  Matter  of  Powers,  29  Mich.  504;  Paul  v. 
Detroit,  32  Mich.  108;  Thomas  v.  Gain,  35 
Mich.  155,  24  Am.  Rep.  535;  Townsend  v. 
Manistee,  88  Mich.  408. 

Minnesota.  —  State  v.  Otis,  53  Minn.  318. 
New  Jersey.  —  State  v.  Jersey  City,  24  N.  J. 
L.  662;  State  v.  Newark,  25  N.  J.  L.  411  ;  State 
v.  Trenton,  36  N.  J.  L.  504  ;  State  v.  Plainfield, 
38  N.  J.  L.  95  ;  State  v.  Elizabeth,  40  N.  J.  L. 
278 ;  State  v.  Road  Com'rs,  41  N.  J.  L.  83 ; 
Brewster  v.  Newark,  11  N.  J.  Eq.  114. 

New  York.  —  McLaughlin  v.  Miller,  124  N. 
Y.  510,  affirming  57  Hun  (N.  Y.)  430;  Seaman 
v.  Dickinson,  1  N.  Y.  App.  Div.  19;  People  v. 
New  Rochelle,  83  Hun  (N.  Y.)  185;  Steuart  v. 
Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289;  Rem- 
sen  v.  Wheeler,  105  N.  Y.  579. 

Ohio.  — ■  Knecht  v.  Cincinnati,  9  Ohio  Cir. 
Dec.  392 ;  Schmidt  v.  Elmwood  Place,  8  Ohio 
Cir.  Dec.  113;  Miller  v.  Graham,  17  Ohio  St. 
1  ;  Baltimore,  etc.,  R.  Co.  v.  Wagner,  43  Ohio 
St.  75. 

Oregon. —  Strowbridge  v.  Portland,  8  Oregon 
467. 

Pennsylvania.  —  Harrisburg     v.  Miller, 
Dauphin  Co.  Rep.  (Pa.)  218. 

Virginia.  —  Violett  v.  Alexandria,  92  Va.  561, 
53  Am.  St.  Rep.  825. 

Wisconsin.  —  Dietz  7'.  Neenah,  91  Wis.  422. 
Compare  Adams  v.  Fisher,  63  Tex.  652. 
Drainage  Assessments. —  See  the  title  Drains 
and  Sewers,  vol.  10,  pp.  229,  230. 

Waiver. —  Murdock  v.  Cincinnati,  44  Fed. 
Rep.  726. 

5.  United  States.  —  Hagar  v.  Reclamation 
Dist.  No.  108,  111  U.  S.  701;  Shumate  -'. 
Heman,  181  U.  S.  402;  Gillette  v.  Denver,  21 
Fed.  Rep.  822. 

Connecticut.  —  Clapp  v.  Hartford,  35  Conn.  66. 
Indiana.  —  Ray  v.  Jel'fcrsonville,  90  Ind.  567. 
Iowa.  —  Amery  v.  Keokuk,  72  Iowa  701. 
Massachusetts.  —  Allen  v.   Charlestown,    1  1  1 
Mass.  123;  Butler  -'.  Worcester,  112  Mass.  541  : 
Holt  v.  Somerville.  127  Mass.  408:  Collins  v. 
Holyoke,  146  Mass.  307. 

Missouri.  —  Heman  -'.  Allen,  156  Mo.  534. 
Nciv  York.  —  In  re  Delaware,  etc.,  Canal  Co., 
(County  CO  8  N.  Y.  Supp.  352. 
O/iio.  —  Finnell  v.  Kates.  19  Ohio  St.  405. 
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and,  of  course,  to  render  the  assessment  valid,  the  notice  must  be  given  as  . 
thus  provided  for.1  Any  notice  which  will  enable  the  property  owner  to  pro- 
cure a  hearing  before  some  duly  authorized  officer,  board,  or  tribunal,  and  con- 
test the  validity  and  fairness  of  the  assessment  against  him  before  it  can 
become  a  fixed  and  established  charge  upon  his  property,  will  be  sufficient.2 
The  notice  may  be  for  the  purpose  of  enabling  the  property  owner  to  have 
his  objection  to  the  assessment  considered  by  a  tribunal  to  whom  the  final 
confirmation  of  the  assessment  is  intrusted,3  or  to  enable  him  to  obtain  a 
hearing  before  the  assessors  or  board  by  whom  the  amount  of  the  assessment 
is  in  the  first  instance  determined;4  or,  in  proceedings  for  the  enforcement 
of  the  assessment,  if  an  opportunity  is  afforded  therein  to  the  property  owner 
to  show  any  mistake,  fraud,  excess,  or  other  error  in  the  assessment,  this  is 
sufficient.5 

Notice  and  Protest  Against  Ordinance  for  Improvement.  —  The  statutes  frequently 
provide  that  either  before  or  after  the  enactment  of  the  ordinance  or  resolu- 
tion for  an  improvement  to  be  paid  for  by  assessment,  notice  of  such  resolution 


Pennsylvania.  — -  Beaumont  v.  Wilkes-Barre, 
142  Pa.  St.  216. 

Rhode  Island.  —  Cleveland  v.  Tripp,  13  R.  I. 
50. 

Texas.  —  Galveston  v.  Heard,  54  Tex.  420  ; 
Adams  v.  Fisher,  63  Tex.  651. 

Virginia.  —  Davis  v.  Lynchburg,  84  Va. 
861. 

Wisconsin.  —  Hennessy  v.    Douglas  County, 
99  Wis.  129. 

1.  District  of  Columbia. —  Bensinger  v.  Dis- 
trict of  Columbia,  6  Mackey  (D.  C.)  285. 

Illinois.  —  Holland  v.  People,  189  111.  348; 
McChesney  v.  People,  145  111.  614. 

Iowa.  —  Dubuque  v.  Wooton,  28  Iowa  571. 

Minnesota. — -State  v.  Otis,  53  Minn.  318; 
Overman  v.  St.  Paul,  39  Minn.  120. 

Missouri.  —  Clapton  v.  Taylor,  49  Mo.  App. 
117. 

Nebraska.- — Cook  v.  Gage  County,  (Neb. 
7902)  91  N.  W.  Rep.  559. 

New  Jersey.  —  State  v.  Jersey  City,  27  N.  J. 
L.  536;  White  v.  Bayonne,  49  N.  J.  L.  311. 

New  York.  —  In  re  Delaware,  etc..  Canal 
Co.,  (County  Ct.)  8  N.  Y.  Supp.  352;  Matter  of 
Burmeister,  (Ct.  App.)  56  How.  Pr.  (N.  Y.) 
416. 

Pennsylvania.  —  Hershberger  v.  Pittsburgh, 
iiS  Pa.  St.  78. 

Rhode  Island.  —  Simmons  v.  Gardiner,  6  R. 
I.  258. 

Washington.  —  Wilson  v.   Seattle,    2  Wash. 

543- 

2.  Gilmore  v.  Hentig,  33  Kan.  156;  Meggett 
v.  Eau  Claire,  81  Wis.  326. 

3.  Illinois.  —  West  Chicago  St.  R.  Co.  v.  Peo- 
ple, 155  111.  299;  Michael  v.  Maltoon,  172  111. 

394- 

Indiana.  —  Quill    v.    Indianapolis,    124  Ind. 

292. 

Iowa.  —  Arnold  v.  Ft.  Dodge,  in  Iowa  152. 

Michigan.  —  Boyce  v.  Peterson,  84  Mich.  490  ; 
Townsend  v.  Manistee,  88  Mich.  408 :  Grand 
Rapids  School  Furniture  Co.  v.  Haney  School 
Furniture  Co.,  92  Mich.  564. 

New  Jersey.  —  State  v.  Jersey  City,  27  N.  J. 
L.  536.  Compare  Wilson  v.  State,  42  N.  J.  L. 
612;  State  v.  Commissioners,  41  N.  J.  L.  83. 

New  York.  —  Matter  of  Amsterdam,  126  N. 
Y.  158. 
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Ohio.  —  Chamberlain  v.  Cleveland,  34  Ohio 
St.  ssi. 

Waiver  of  Notice  by  Appearance  and  Objection 
to  Confirmation. —  Quick  v.  River  Forest,  130 
111.  323;  Waters  v.  Lake,  129  111.  23;  Murphy 
v.  Peoria,  119  111.  509;  Walker  v.  Aurora,  140 
111.  402  ;  Nashville  v.  Weiser,  54  111.  245  ;  Haley 
v.  Alton,  152  111.  113;  Bradford  v.  Pontiac,  165 
111.  612;  State  v.  District  Ct.,  40  Minn.  5; 
Central  R.  Co.  v.  Bayonne,  51  N.  J.  L.  428; 
State  v.  Jersey  City,  26  N.  J.  L.  444;  State  v. 
Jersey  City,  41  N.  J.  L.  489;  State  v.  Paterson, 
36  N.  J.  L.  159;  Beaumont  v.  Wilkes-Barre, 
142  Pa.  St.  198;  Barlow  v.  Tacoma,  12 
Wash.  32. 

4.  United  States.  —  Paulsen  v.  Portland,  149 
U.  S.  30. 

Colorado.  —  Brown  v.  Denver,  7  Colo.  305. 
Illinois.  —  Nashville  v.  Weiser,  54  111.  245. 
Massachusetts.  —  Quinn  v.  James,  174  Mass. 

Michigan.  —  Thomas  v.  Gain,  35  Mich.  155, 
24  Am.  Rep.  535  ;  Beecher  v.  Detroit,  92  Mich. 
268. 

New  York.  —  Stuart  v.  Palmer,  74  N.  Y. 
183,  30  Am.  Rep.  289;  Ireland  v.  Rochester,  51 
Barb.  (N.  Y.)  414;  Matter  of  Amsterdam,  126 
N.  Y.  158. 

Pennsylvania.  —  Scranton  v.  Davidson,  3 
Lack.  Jur.  (Pa.)  141. 

South  Carolina.  —  City  Council  v.  Pinckney, 
3  Brev.  (S.  Car.)  217. 

5.  United  States.  —  Davidson  v.  New  Or- 
leans, 96  U.  S.  97. 

Connecticut.  —  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636. 

District  of  Columbia.  —  District  of  Columbia 
v.  Burgdorf,  6  App.  Cas.  (D.  C.)  465. 

Georgia.  —  Speer  v.  Athens,  85  Ga.  49. 

Indiana.  —  Garvin  v.  Daussman,  114  Ind. 
429,  5  Am.  St.  Rep.  637;  Law  v.  Johnson,  118 
Ind.  261. 

Iowa.  —  Yeomans  v.  Riddle,  84  Iowa  147; 
Allen  v.  Armstrong,  16  Iowa  508;  Stewart  v. 
Polk  County,  30  Iowa  28. 

Kentucky.  —  Nevin  v.  Roach,  86  Ky.  492. 

Minnesota.  —  Duluth  v.  Dibblee.  62  Minn.  18. 

Pennsylvania.  —  Beaumont  v.  Wilkes  Barre, 
142  Pa.  St.  198;  Pittsburg  v.  Coursin,  74  Pa. 
St.  400;  White  v.  McKeesport,  101  Pa.  St.  394. 
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or  ordinance  shall  be  given  so  as  to  enable  the  property  owners  to  be  heard  in 
protest  against  the  making  of  the  improvement.  Such  provision  is  a  material 
one  for  the  protection  of  property  owners  to  be  assessed,  and  a  failure  to 
comply  therewith  will  invalidate  the  assessment.1  But  in  the  absence  of 
statutory  requirement  the  publication  of  the  ordinance  or  resolution  is  not 
required.'4 

b.  Form  of  Notice.  —  The  form  of  the  notice  in  assessment  proceedings 
is  a  matter  of  statutory  regulation.3 

c.  Time  of  Notice.  —  Where  the  statute  designates  the  time  at  which 
notice  must  be  given  there  must  be  a  compliance  with  such  provision,1  but 
the  fact  that  a  longer  notice  is  given  than  that  required  by  the  statute  will  not 
invalidate  the  proceedings.5    Where  the  statute  does  not  specify  the  time 


1.  Notice  and  Protest  Against  Ordinance  — 

California.  —  Burnett  v.  Sacramento,  12  Cal.  76, 
73  Am.  Dec.  518;  Dougherty  v.  Miller,  36  Cal. 
83;  Harney  v.  Heller,  47  Cal.  15;  Napa  v. 
Easterby,  61  Cal.  509;  Spaulding  v.  North  San 
Francisco  Homestead,  etc.,  Assoc.,  87  Cal.  40 ; 
Brady  v.  Burke,  90  Cal.  1  ;  White  v.  Harris,  116 
Cal.  470. 

Colorado. —  Dumars  v.  Denver,  16  Colo.  App. 
375- 

Indiana.  —  Clements  v.  Lee,  114  Ind.  397. 

Iowa.  —  Dubuque  v.  Wooton,  28  Iowa  571. 

Kansas.  —  Marshall  v.  Leavenworth,  44  Kan. 
459 ;  Kansas  Town  Co.  v.  Argentine,  5  Kan. 
App.  so. 

Maryland.  —  Baltimore  v.   Bouldin,   23  Md. 
328. 

Massachusetts.  —  Beals  v.  James,  173  Mass. 

591-  ; 

Missouri.  —  Fruin-Bambrick  Constr.  Co.  v. 
Geist,  37  Mo.  App.  509 ;  Dennison  v.  Kansas 
City,  95  Mo.  416. 

New  Jersey.  —  State  v.  Jersey  City,  27  N.  J. 
L.  536  ;  Vanderbeck  v.  Jersey  City,  44  N.  J.  L. 
626 ;  State  v.  Jersey  City,  42  N.  J.  L.  575 ; 
Clarke  v.  Long  Branch  Com'rs,  54  N.  J.  L.  484. 

New  York.  —  Matter  of  Tompkins  Square, 
(Supm.  Ct.  Spec.  T.)  17  Abb.  Pr.  (N.  Y.)  324, 
note;  Tifft  v.  Buffalo,  (Buffalo  Super.  Ct.  Gen. 
T.)  7  N.  Y.  Supp.  633  ;  Ziegler  v.  Flack,  54  N. 
Y.  Super.  Ct.  69 ;  Delaware,  etc.,  Canal  Co.  v. 
Buffalo,  39  N.  Y.  App.  Div.  333 ;  People  v. 
Rochester,  5  Lans.  (N.  Y.)  11;  Delaware,  etc., 
Canal  Co.  v.  Buffalo,  167  N.  Y.  589;  Eno  v. 
Mayor,  (Supm.  Ct.  Spec.  T.)  53  How.  Pr.  (N. 
Y.)  382;  Matter  of  Anderson,  60  N.  Y.  457. 

North  Dakota. —  Pickton  v.  Fargo,  10  N.  Dak. 
469. 

South  Dakota.  —  Mason  v.  Sioux  Falls,  2  S. 
Dak.  640,  39  Am.  St.  Rep.  802. 

Where  a  charter  provides  for  public  notice 
of  the  introduction  of  all  ordinances  for  im- 
provements to  streets,  an  ordinance  introduced 
without  notice  is  void,  and  will  be  set  aside  ; 
and  the  notice  must  state  correctly  the  sub- 
stance of  the  proposed  ordinance.  Clarke  v. 
Long  Branch  Com'rs,  54  N.  J.  L.  484. 

Presumption  that  Notice  Was  Given.  —  Hell- 
man  v.  Shoulters,  114  Cal.  136. 

2.  Elkhart  v.  Wickwire,  121  Ind.  331  ;  Col- 
lins v.  Holyoke,  146  Mass.  298;  Bacon  v. 
Elizabeth,  51  N.  J.  L.  246;  Kirby  v.  Winton 
Place,  2  Ohio  Dec.  171,  7  Ohio  N.  P.  169; 
Strauss  v.  Cincinnati,  11  Ohio  Dec.  (Reprint) 
92,  24  Cine.  L.  Bui.  422.  See  also  Baltimore  v. 
Ulman.  79  Md.  469. 
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3.  Form  of  Notice  —  California.  —  Schmidt  v. 
Market  St.,  etc.,  R.  Co.,  90  Cal.  37  ;  Williams  v. 
Bergin,  108  Cal.  166. 

Illinois.  —  Wheeler  v.  People,  153  111.  480; 
Stanton  v.  Chicago,  154  111.  23;  Michael  v. 
Mattoon,  172  111.  394. 

Maryland.  —  Baltimore  v.  Bouldin,  23  Md. 
328. 

Massachusetts.  —  Tufts  v.  Charlestown,  98 
Mass.  583;  Lawrence  v.  Webster,  167  Mass. 
513- 

Netv  Jersey.  —  State  v.  Elizabeth,  32  N.  J.  L. 
357;  State  v.  Jersey  City,  35  N.  J.  L.  404;  Cen- 
tral R.  Co.  v.  Bayonne,  52  N.  J.  L.  503. 

New  York.  —  People  v.  Rochester,  5  Lans. 
(N.  Y.)  11. 

Oregon.  —  Hawthorne  v.  East  Portland,  13 
Oregon  271  ;  Ladd  v.  Spencer,  23  Oregon  193. 

Designation  of  Property  Owners.  —  Williams  v. 
Viselich,  121  Cal.  314;  West  Chicago  St.  R.  Co. 
v.  People,  156  111.  18;  Klein  v.  Tuhey,  13  Ind. 
App.  74  ;  Hennessy  v.  Douglas  County,  99  Wis. 
129. 

Signature  by  Majority  of  Commissioners.  —  Mc- 

Chesney  v.  People,  148  111.  221. 

Signature  by  Clerk  of  Council.  —  Klein  v. 
Tuhey,  13  Ind.  App.  74. 

4.  Time  of  Notice.  ■ —  Illinois.  —  Andrews  v. 
People,  84  111.  28;  Ricketts  v.  Hyde  Park,  85 
111.  no;  Perry  v.  People,  155  111.  307. 

Massachusetts.  —  Brewer  v.  Springfield,  97 
Mass.  152. 

Minnesota.  —  Sewall  v.  St.  Paul,  20  Minn. 
511  ;  Fairchild  v.  St.  Paul,  46  Minn.  540. 

Missouri.  —  Clapton  v.  Taylor,  49  Mo.  App. 
117;  Leonard  v.  Sparks,  63  Mo.  App.  585. 

Nebraska.  —  Leavitt  v.  Bell,  55  Neb.  57. 

New  York.  —  People  v.  McCue,  74  N.  Y. 
App.  Div.  40  ;  In  re  Delaware,  etc.,  Canal  Co., 
(County  Ct.)  8  N.  Y.  Supp.  352;  Pooley  v. 
Buffalo,  122  N.  Y.  599. 

Where  the  resolution  directed  publication  for 
ten  days  from  and  after  a  particular  date,  and 
the  publication  was  not  in  fact  begun  until  two 
days  after  the  time  fixed  in  the  resolution,  and 
was  then  made  for  the  legal  period  of  ten  days, 
this  was  held  to  be  a  substantial  compliance  with 
the  law.    Chambers  v.  Satterlee,  40  Cal.  497. 

In  California,  Sundays  may  be  included  in 
the  ten  days  required  for  the  publication  of  the 
resolution  of  intention.  Taylor  v.  Palmer,  31 
Cal.  241  ;  Miles  v.  McDermott.  31  Cal.  271. 

5.  Thus,  in  Fairchild  v.  St.  Paul.  46  Minn. 
540,  it  was  held  that  if  full  fifteen  days'  notice 
of  the  time  and  place  of  the  meeting  of  the 
board  of  public  works  to  make  the  assessment 
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when  notice  shall  be  given,  a  reasonable  notice  is  sufficient.1 

d.  Service  of  Notice.  —  The  notice  must  be  given  in  the  manner  pro- 
vided by  the  statute,2  and  it  has  been  held  that  where  the  statute  does  not 
provide  the  manner  in  which  the  notice  shall  be  given,  but  merely  requires  a 
service  of  notice  on  the  property  owners  to  be  assessed,  the  notice  must  be 
personal.3  Unless  expressly  required  by  statute,  the  service  need  not  be 
made  by  an  officer.4  A  notice  by  publication  when  authorized  by  statute 
is  sufficient,5  and  where  the  statute  merely  requires  notice  by  publication  in 
a  newspaper,  it  is  not  essential  that  there  be  more  than  one  publication,6 
though  of  course  statutory  provisions  requiring  more  than  one  publication 
must  be  complied  with.7  Where  the  statute  provides  the  manner  in  which 
the  proof  of  notice  is  to  be  made,  such  requirement  must  be  complied  with.8 


and  award  of  benefits  and  damages  for  a  public 
improvement  is  given  before  the  meeting,  and 
near  enough  to  the  date  thereof  reasonably  to 
answer  the  purpose  designed,  it  is  sufficient 
although  the  date  of  the  first  publication  is  more 
than  fifteen  days  before  the  meeting.  See  also 
In  re  Lexington  Ave.,  (Supm.  Ct.  Gen.  T.)  17 
N.  Y.  Supp.  870. 

1.  Auburn  v.  Paul,  84  Me.  212  (notice  ten 
days). 

2.  Service  of  Notice. —  Wilson  v.  Trenton,  53 
N.  J.  L.  645  ;  North  Baptist  Church  v.  Orange, 
54  N.  J.  L.  in  ;  Green  v.  Cincinnati,  4  Ohio 
Cir.  Dec.  573,  7  Ohio  Cir.  Ct.  233;  McGee  v. 
Avondale,  4  Ohio  Cir.  Dec.  580,  7  Ohio  Cir.  Ct. 
246  ;  Simmons  v.  Gardiner,  6  R.  I.  255. 

Where  the  statute  requires  that  notice  to  non- 
residents be  published  in  a  newspaper,  a  notice 
by  mail  directed  to  the  nonresident's  address  is 
insufficient.  Wilson  v.  Trenton,  53  N.  J.  L. 
645. 

In  Tumwater  v.  Pix,  15  Wash.  324,  where 
the  statute  (Laws  1893,  c.  95,  §  4)  required 
publication  of  the  notice  in  the  official  news- 
paper of  the  municipality,  it  was  held  that  per- 
sonal notice  given  by  a  municipality  which  did 
not  have  an  official  newspaper  was  sufficient. 

A  requirement  that  the  notice  be  served  pel- 
sonally  or  left  at  the  residence  of  the  land- 
owner is  not  complied  with  by  leaving  it  on  the 
table  in  his  business  office.  Mills  v.  Detroit,  95 
Mich.  422. 

Posting  Notices. —  Miller  v.  Mayo,  88  Cal.  568. 

3.  Personal  Notice. —  Sedalia  v.  Gallie,  49  Mo. 
App.  392;  Wilson  v.  Trenton,  53  N.  J.  L.  645, 
reversing  53  N.  J.  L.  178.  Compare  Lyman  v. 
Plummer,  75  Iowa  353. 

In  Lawrence  v.  Webster,  167  Mass.  513, 
where  the  statute  failed  to  specify  the  manner 
in  which  the  notice  should  be  served,  it  was 
held  that  a  service  by  mail  was  sufficient,  the 
notice  having  been  actually  received  by  the 
property  owner  in  due  course  of  mail. 

4.  Wilson  v.  Trenton,  53  N.  J.  L.  645. 

5.  Notice  by  Publication  —  United  States. — 
Lent  v.  Tillson,  140  U.  S.  316. 

Iowa.  —  Lyman  v.  Plummer,  75  Iowa  353. 

Kansas.  —  Gilmore  v.  Hantig,  33  Kan.  156. 

Kentucky.  —  Chesapeake,  etc.,  R.  Co.  v.  Mul- 
lins,  94  Ky.  3SS- 

Michigan.  —  Williams  v.  Detroit,  2  Mich.  560. 

Missouri.  —  St.  Louis  v.  Ranken,  96  Mo.  497  ; 
Buddecke  v.  Ziegenhein,  122  Mo.  239;  Kansas 
City  v.  Ward,  134  Mo.  172. 

New  Jersey.  —  State  v.  Plainfield,  38  N.  J.  L. 
95 ;  State  v.  Elizabeth,  42  N.  J.  L.  56. 
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New  York.  —  Matter  of  De  Peyster,  80  N.  Y. 
565  ;  Matter  of  Lowden,  89  N.  Y.  548;  Voght  v. 
Buffalo,  133  N.  Y.  463. 

Ohio.  —  Emery  v.  Cincinnati,  6  Ohio  Dec. 
411,  4  Ohio  N.  P.  220. 

In  What  Paper  Published.—  Ricketts  v.  Hyde 
Park,  85  111.  110;  Yaggy  v.  Chicago,  194  111.88; 
Matter  of  Powers,  29  Mich.  504 ;  Matter  of 
Astor,  50  N.  Y.  363  ;  In  re  Douglass,  46  N.  Y. 
42  ;  Matter  of  Conway,  62  N.  Y.  504. 

Publication  in  Newspaper  Printed  in  German. 
—  North  Baptist  Church  v.  Orange,  54  N.  J.  L. 
in. 

In  the  absence  of  a  requirement  to  the  con- 
trary, a  paper  printed  in  the  English  language 
must  be  selected.  Cincinnati  v.  Bickett,  26  Ohio 
St.  49. 

Publication  in  Supplement.  —  In  Lent  v.  Till- 
son, 72  Cal.  404,  affirmed  140  U.  S.  316,  notice 
published  in  the  "  supplement "  circulated  co- 
extensively  with  the  newspaper  proper  was  held 
to  be  sufficient. 

Inability  to  Serve  Personal  Notice. —  Long- 
well  v.  Kansas  City,  69  Mo.  App.  177. 

6.  Philadelphia,  etc.,  R.  Co.  v.  Shipley,  72 
Md.  88;  Matter  of  Bassford,  50  N.  Y.  509. 

Under  a  requirement  that  notice  be  published 
for  two  successive  weeks,  it  is  sufficient  to  make 
two  publications  one  week  apart  in  a  weekly 
newspaper.    Ricketts  v.  Hyde  Park,  85  111.  110. 

7.  Pooley  v.  Buffalo,  122  N.  Y.  592. 

"  Successive  Days."  —  Chandlers.  People,  161 
111.  41  ;  Evans  v.  People,  139  111.  552. 

Omission  from  Sunday  Edition.  —  Voght  v. 
Buffalo,  133  N.  Y.  463. 

Where  the  statute  requires  publication  for  a 
given  number  of  days,  a  publication  on  Sunday 
cannot  be  counted.  Scranton  v.  Chicago,  40  111. 
146.  But  where  the  record  shows  that  publica- 
tion was  made  for  the  required  number  of  days, 
it  will  not  be  presumed  that  any  of  those  days 
was  Sunday.    Jenks  v.  Chicago,  48  111.  296. 

8.  Affidavit  of  Service. —  Hemingway  v.  Chi- 
cago, 60  111.  324;  Armstrong  v.  Chicago,  61 
111.  352 ;  Brown  v.  Chicago,  62  111.  289  ;  Evans 
v.  People,  139  111.  552;  Butler  v.  Chicago,  56 
111.  341  ;  Beygeh  v.  Chicago,  65  111.  189;  Linck 
v.  Litchfield,  141  111.  469;  Perry  v.  People,  155 
111.  307;  Michael  v.  Mattoon,  172  111.  394;  Moll 
v.  Chicago,  194  111.  28;  Murphy  v.  Peoria,  119 
111.  509;  McChesney  v.  People,  14s  111.  614; 
Schemick  v.  Chicago,  151  111.  336;  West  Chicago 
St.  R.  Co.  v.  People,  156  111.  18;  Harrison  v. 
Chicago,  163  111.  129. 

Presumption  of  Due  Notice.  —  Barkley  v, 
Oregon  City,  24  Oregon  515. 
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8.  Time  of  Assessment.  —  Under  some  statutes  the  assessment  may  be  levied 
before  the  improvement  upon  which  it  is  based  is  made,1  and  there  is  no  rea- 
son in  the  nature  of  things  why  an  assessment  should  not  be  levied  before  the 
work  is  actually  done  and  before  the  cost  is  finally  and  conclusively  deter- 
mined. In  New  York,  under  a  statute  directing  that  the  assessment  be  levied 
before  the  improvement  is  made,  an  assessment  made  after  the  improvement 
was  completed  has  been  upheld.2  Under  other  statutes  the  assessments  are 
to  be  levied  after  the  improvement  is  completed.3  Where  the  statute  does 
not  restrict  the  assessing  board  by  any  positive  rule  as  to  the  time  of  making 
the  assessment,  it  has  been  held  to  be  within  the  discretion  of  the  board  to 
decide  conclusively  when  the  assessment  should  be  made.4  In  New  York  a 
statutory  provision  requiring  officers  charged  with  the  duty  of  imposing  and 
confirming  assessments  so  to  perform  such  duty  that  assessments  shall  be  final 
within  a  certain  time  has  been  held  to  be  directory  merely,  and  assessments 
not  made  within  such  time  have  been  upheld.5  In  MassacJiuselts  it  has  been 
held  that  under  a  statute  authorizing  assessments  at  any  time  within  two 
years  after  any  street  has  been  laid  out,  etc.,  an  assessment  could  not  be  made 
after  the  expiration  of  the  two  years.6  A  statute  requiring  that  assessments 
for  a  local  improvement  shall  be  payable  in  yearly  instalments  does  not 
require  that  there  should  be  separate  assessments  for  each  yearly  instalment, 
but  a  single  assessment  may  be  made  for  the  whole  amount,  payable  in 
instalments. 7 

9.  By  Whom  Assessment  to  Be  Made  —  a.  In  General. — The  amount  of 
the  assessment  should,  of  course,  be  determined  and  the  assessment  levied  by 
the  officers,  board,  or  tribunal  specified  by  the  statute.8 

Amendment  of  Affidavit  of  Service.  —  Michael 
v.  Mattoon,  172  111.  394. 
Necessity  for  Record  Proof  of  Service  of  Notice. 

—  Shimmons  v.  Saginaw,  104  Mich.  511  ;  Boyce 
v.  Peterson,  84  Mich.  490. 

1.  Time  of  Assessment  —  California.  —  Thoma- 
son  v.  Ruggles,  69  Cal.  465  ;  Oakland  Paving 
Co.  v.  Hilton,  69  Cal.  479. 

Delaware.  —  English  v.  Wilmington,  2  Marv. 
(Del.)  63. 

Illinois.  —  Goodwillie  v.  Lake  View,  137  111. 
51  ;  Harris  v.  Chicago,  162  111.  288. 

Maryland.  —  Henderson  v.  Baltimore,  8  Md. 
352. 

Massachusetts.  —  Kingman,     Petitioner,  153 
Mass.  566. 

Ohio.  —  Scovill  v.  Cleveland,  1  Ohio  St.  126. 

Texas.  —  Dallas  v.  Emerson,  (Tex.  Civ.  App. 
1896)  36  S.  W.  Rep.  304. 

See  also  State  v.  Williams,  41  N.  J.  L.  299. 

As  to  Drainage  Assessments,  see  the  title 
Drains  and  Sewers,  vol.  10,  p.  228,  note. 

Where  More  Has  Been  Collected  than  Is  Neces- 
sary to  Meet  the  Expense  of  the  Improvement, 
the  surplus  should  be  refunded  to  the  owners 
of  property  assessed,  in  the  proportion  of  the 
amounts  paid  by  them  respectively  :  and,  if  it  is 
not  so  repaid,  assumpsit  will  lie  to  recover  it. 
Thayer  v.  Grand  Rapids,  82  Mich.  298. 

2.  Doughty  v.  Hope,  3  Den.  (N.  Y.)  249. 

3.  California.  —  Stockton    v.    Whitmore,  50 
Cal.  554;  Blair  v.  Luning,  76  Cal.  134. 

111%  nois.  —  Ricketts  v.  Hyde  Park,  85  111.  1 12  \ 
Creote  v.  Chicago,  56  III.  423 ;  Goodrich  v. 
Minonk,  62  111.  121. 

Indiana.  —  Elkhart  v.  Wickwire,  121  Ind.  331. 

Iowa.  —  Sanborn  v.  Mason  City,  114  Iowa 
189. 

Kansas.  —  State  v.  Neodesha,  3  Kan.  App. 
319- 


Massachusetts.  —  Boston  v.  Shaw,  1  Met. 
(Mass.)  136;  Wright  v.  Boston,  9  Cush.  (Mass.) 
233;  Fairbanks  v.  Fitchburg,  132  Mass.  48; 
Whiting  v.  Boston,  106  Mass.  89;  Chase  v. 
Board  of  Aldermen,  119  Mass.  563;  Hitchcock 
v.  Board  of  Aldermen,  121  Mass.  382;  Lincoln 
v.  Worcester,  122  Mass.  119;  Prince  v.  Boston, 
in  Mass.  230;  Jones  v.  Boston,  104  Mass.  465; 
Jones  v.  Metropolitan  Park  Com'rs,  181  Mass. 
494. 

Michigan.  —  Auditor  Gen.  v.  Maier,  95  Mich. 
127. 

Minnesota.  —  Bradley  v.  West  Duluth,  45 
Minn.  4. 

Missouri.  —  Sheehan  v.  Owen,  82  Mo.  458  ; 
Independence  v.  Gates,  no  Mo.  374;  Heman 
Constr.  Co.  V.  Loevy,  2  Mo.  App.  Rep.  1123. 

Nebraska.  —  Bellevue  Imp.  Co.  v.  Bellevue, 
39  Neb.  876. 

New  York.  —  Manice  v.  New  York,  8  N.  Y. 
120;  Matter  of  Roberts,  81  N.  Y.  62;  Howell  v. 
Buffalo,  37  N.  Y.  267. 

Ohio.  —  Cincinnati  z'.  Cincinnati,  etc.,  Co.,  26 
Ohio  St.  345.  See  also  Robinson  v.  Logan,  31 
Ohio  St.  466. 

4.  Fairbanks  v.  Fitchburg,  132  Mass.  42.  See 
also  Bradley  v.  Greenwich  Dist.,  3  Q.  B.  D.  384. 

5.  In  re  Gibbons,  (Supm.  Ct.  Gen.  T.)  10  N. 
Y.  Supp.  423  ;  Matter  of  Decring,  14  Daly  (N. 
Y.)  89:  Matter  of  Brown,  14  Daly  (N.  Y.)  103. 

6.  Hitchcock  v.  Board  of  Aldermen,  121  Mass. 
382. 

7.  People  v.  Gilon,  (Supm.  Ct.  Gen.  T.)  14  N. 
V.  Supp.  75  ;  In  re  One  Hundred  and  Eighty- 
first  St.,  (Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp. 
917. 

8.  By  Whom  Made.  —  Connecticut.  —  Fergu- 
son v.  Stamford,  60  Conn.  432. 

District  of  Columbia.  —  Walker  v.  District  of 
Columbia,  6  Mackey  (D.  C.)  352. 
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Delegation  of  Power.  —  While  the  board,  officers,  or  tribunal  empowered  to 
levy  the  assessment  cannot  delegate  their  power,1  the  mere  leaving  to  sub- 
ordinates the  ascertainment  by  computation  of  results  determining  the  amount 
of  the  assessment  is  not  objectionable.2  So,  where  the  board  empowered  to 
fix  the  assessment  refers  the  matter  to  a  committee,  and  subsequently  adopts 
the  report  of  the  committee,  an  objection  that  the  action  of  the  committee 
was  not  the  action  of  the  board  is  untenable.3  Where  the  determination  of 
the  amount  of  the  assessment  is  intrusted  to  several  assessors  or  commission- 
ers, their  action  need  not  be  unanimous,  but  the  decision  of  the  majority  is 
binding.4 

b.  Appointment  of  Assessors,  Commissioners,  Etc.  —  The  legislature 
may  itself  designate  the  officers  or  tribunal  to  determine  the  extent  of  the 
benefits  and  assess  the  persons  benefited,5  or  the  appointment  of  assessors  and 
commissioners  of  assessment  may  be  delegated  to  the  city  council  w  or  to  a 
court  of  justice.7 

c.  Qualifications.  —  The  persons  appointed  as  assessors  or  commission- 
ers must,  where  particular  qualifications  are  prescribed  by  statute,  possess  such 


Illinois. — -Crawford  v.  People,  82  111.  557; 
People  v.  Gage,  83  111.  486;  Kedzie  v.  West 
Chicago  Park  Com'rs,  114  111.  280;  Jones  v. 
Lake  View,  151  111.  663;  Chicago,  etc.,  R.  Co. 
v.  Joliet,  153  111.  649;  Ferris  v.  Chicago,  162 
111.  in. 

Indiana.  —  Ray  v.  Jeffersonville,  90  Ind.  567. 

Iotva. —  Hawley  v.  Hoops,  12  Iowa  506. 

Maryland.  —  Central  Sav.  Bank  v.  Baltimore, 
71  Md.  515. 

Massachusetts.  —  Bigelow  v.  Boston,  123 
Mass.  50;  Knowles  v.  Boston,  129  Mass.  552; 
VVoodbridge  v.  Cambridge,  114  Mass.  483; 
Chapin  v.  Worcester,  124  Mass.  464;  Briggs  v. 
Whitney,  159  Mass.  97.  See  also  Foley  v. 
Haverhill,  144  Mass.  352. 

Michigan.  —  Steckert  v.  East  Saginaw,  22 
Mich.  104. 

Minnesota.  —  State  v.  District  Ct.,  33  Minn. 
235- 

Missouri.  —  Westport  v.  Mastin,  62  Mo.  App. 
647;  Westport  v.  Jackson,  69  Mo.  App.  148. 

New  Jersey.  —  White  v.  Bayonne,  49  N.  J.  L. 
311  ;  State  11.  Hudson,  29  N.  J.  L.  104. 

New  York.  —  Savage  v.  Buffalo,  59  Hun  (N. 
Y.)  606;  Hooker  v.  Rochester,  (Supm.  Ct.  Spec. 
T.)  30  N.  Y.  Supp.  297;  Lewis  v.  New  York, 
(Supm.  Ct.  Gen.  T.)  35  How.  Pr.  (N.  Y.)  162; 
Todd  v.  Todd,  5  Thomp.  &  C.  (N.  Y.)  531  ;  Mat- 
ter of  Gardner,  (Supm.  Ct.  Spec.  T.)  41  How. 
Pr.  (N.  Y.)  255;  Matter  of  Beekman,  (Supm. 
Ct.  Gen.  T.)  31  How.  Pr.  (N.  Y.)  16;  Matter 
of  Roberts,  17  Hun  (N.  Y.)  559. 

North  Carolina.  —  Greensboro  v.  McAdoo, 
1 12  N.  Car.  359. 

Ohio.  —  Otis  v.  Cleveland,  4  Ohio  Dec.  (Re- 
print) 176,  1  Cleve.  L.  Rep.  91. 

Oregon.  —  King  Real  Estate  Assoc.  v.  Port- 
land, 23  Oregon  199. 

Pennsylvania.  —  Pittsburg  St.,  4  Pa.  Dist. 
681  ;  Philadelphia  v.  Sellers,  6  Phila.  (Pa.)  253, 
24  Leg.  Int.  (Pa.)  261. 

Rhode  Island.  —  In  re  College  St.,  11  R.  I. 
472. 

1.  Delegation  of  Power.  —  Baltimore  v.  Scharf, 
54  Md.  499 ;  McQuiddy  v.  Vineyard,  60  Mo. 
App.  610;  State  v.  Jersey  City,  24  N.  J.  L.  662; 
Sinclaire  v.  West  Hoboken,  58  N.  J.  L.  129; 
Davis  v.  Read,  65  N.  Y.  566  ;  Matter  of  Hearn, 
96  N.  Y.  378. 


2.  Keese  v.  Denver,  10  Colo.  123;  Walker  v. 
District  of  Columbia,  6  Mackey  (D.  C.)  352; 
Chicago,  etc.,  R.  Co.  v.  Huntington,  149  Ind. 
518  ;  New  Albany  Gas  Light,  etc.,  Co.  v.  Crumbo, 
10  Ind.  App.  360;  Topeka  v.  Gage,  44  Kan.  87; 
Nevin  v.  Roach,  86  Ky.  492.  See  also  Collins 
v.  Holyoke,  146  Mass.  298. 

3.  Bartram  v.  Bridgeport,  55  Conn.  122; 
Brown  v.  Saginaw,  107  Mich.  643;  People  v. 
Lohnas,  54  Hun  (N.  Y.)  604;  Smith  v.  Buffalo, 
90  Hun  (N.  Y.)  118. 

4.  Soens  v.  Racine,  10  Wis.  271. 

5.  Appointment.  —  Crawford  v.  People,  82  111. 
557;  Ray  v.  Jeffersonville.  90  Ind.  567;  O'Brian 
v.  Baltimore  County,  51  Md.  15;  Kansas  City  v. 
Baird,  98  Mo.  215. 

6.  Walker  v.  District  of  Columbia,  6  Mackey 
(D.  C.)  352  ;  Hoyt  v.  East  Saginaw,  19  Mich.  39, 
2  Am.  Rep.  76  ;  Butler  v.  Passaic,  44  N.  J.  L. 
171  ;  Green  v.  Cape  May,  41  N.  J.  L.  45;  State 
v.  Passaic,  41  N.  J.  L.  90;  Reed  v.  Toledo,  18 
Ohio  161  ;  Franklin  v.  Hancock,  18  Pa.  Super. 
Ct.  398;  Scranton  v.  Barnes,  147  Pa.  St.  461. 

Where  the  charter  of  a  city  provides  that  the 
expense  of  improvements  when  completed  shall 
be  ascertained  by  three  impartial  commissioners 
to  be  appointed  by  the  common  council,  the  cor- 
poration has  not  the  power  to  establish  a  board 
of  commissioners  of  assessment  who  shall  act 
in  all  cases,  but  commissioners  must  be  ap- 
pointed for  each  specific  case.  State  v.  Hudson, 
29  N.  J.  L.  104. 

Removal.  —  In  State  v.  Passaic,  42  N.  J.  L. 
524,  it  was  held  that  the  common  council  had 
no  power  to  remove  commissioners  whom  it 
had  appointed,  although  it  might  fill  vacancies 
resulting  from  other  causes.  See  also  People  v. 
Barker,  1  N.  Y.  App.  Div.  532.  Compare  Peo- 
ple v.  New  York,  5  Barb.  (N.  Y.)  43  ;  Laimbeer 
v.  New  York,  4  Sandf.  (N.  Y.)  109. 

7.  Ferguson  v.  Stamford,  60  Conn.  432  ;  Lake 
v.  Decatur,  91  111.  596  ;  Hosmer  v.  Hunt  Drain- 
age Dist.,  135  111.  51  ;  Kimble  v.  Peoria,  140  111. 
157;  Davis  v.  Litchfield,  155  111.  38;;  Chicago 
v.  Weber,  94  111.  App.  561  ;  Murphy  v.  Peoria, 
119  HI-  509;  McChesney  v.  Hyde  Park,  (111. 
1891)  28  N.  E.  Rep.  1 102;  Matter  of  Church, 
92  N.  Y.  1  :  Striker  v.  Kelly.  7  Hill  (N.  Y.)  9; 
Matter  of  Eleventh  Ave.,  (Supm.  Ct.  Spec.  T.) 
49  How.  Pr.  (N.  Y.)  208. 
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qualifications,1  and  it  has  been  held  that  where  their  appointment  is  delegated 
to  some  tribunal,  their  qualifications  should  appear  of  record.3  Thus,  when 
required  by  statute,  they  must  be  resident  freeholders,3  and  must  be  disin- 
terested.4 In  such  case,  persons  who  own  property  against  which  the  assess- 
ments may  be  made  are  disqualified  to  act  as  assessors  or  commissioners; 5 
but  the  mere  fact  that  a  person  is  a  taxpayer  does  not  disqualify  him  so  to 
act.6 

Waiver  of  Objections.  —  While  an  objection  to  the  qualifications  of  a  member 
of  the  committee  to  determine  the  amount  of  benefits  to  be  assessed  is  not 
waived  by  a  failure  to  raise  the  objection  until  the  committee  has  done  its 
work,7  still,  if  a  property  owner  appears  in  the  assessment  proceeding  and 
objects  to  the  confirmation  of  the  report  of  the  assessors  without  interposing 
an  objection  of  any  kind  to  the  qualifications  of  an  assessor,  he  will  be  deemed 
to  have  waived  the  objection.8 

d.  Oath.  —  Assessors  or  commissioners  to  assess  benefits  are  usually 
required  to  take  an  oath  before  a  proper  officer  faithfully  and  fairly  to  dis- 
charge their  duties  as  prescribed  by  law,  and  an  omission  of  this  requirement 
may  invalidate  their  proceedings.9 


1.  Qualifications —  Illinois.  —  People  v.  Bris- 
lin,  80  111.  433  ;  Pearce  v.  Hyde  Park,  126  111. 
287 ;  Philadelphia,  etc.,  Coal,  etc.,  Co.  v.  Chi- 
cago, 158  111.  9;  Chase  v.  Evanston,  172  111. 
403- 

Louisiana.  —  Heerman  v.  Municipality  No.  2, 
IS  La.  597. 

Minnesota. — •  McKusick  v.  Stillwater,  44 
Minn.  372. 

Missouri.  —  St.  Louis  v.  Brown,  155  Mo.  545. 

New  Jersey.  —  State  v.  Bayonne,  35  N.  J.  L. 
476;  State  v.  Hudson,  29  N.  J.  L.  104;  State  v. 
Passaic,  38  N.  J.  L.  171  ;  State  v.  Elizabeth,  32 
N.  J.  L.  3S7  ;  Bowker  v.  Wright,  54  N.  J.  L. 
130;  Coward  v.  North  Plainfield,  63  N.  J.  L.  61  ; 
Weldon  v.  West  Hoboken,  (N.  J.  1899)  43  Atl. 
Rep.  535- 

New  York.  —  Matter  of  Twenty-sixth  St.,  12 
Wend.  (N.  Y.)  203  ;  In  re  Rochester,  (Supm.  Ct. 
Spec.  T.)  10  N.  Y.  Supp.  436  ;  Matter  of  Hous- 
ton St.,  7  Hill  (N.  Y.)  175.  Compare  Dederer 
v.  Voorhies,  81  N.  Y.  153. 

Oregon.  —  Northern  Pac.  Terminal  Co.  v. 
Portland,  14  Oregon  24. 

Pennsylvania.  —  Harrisburg  v.  Mateer,  4  Pa. 
Dist.  554. 

The  provision  of  New  York  Code  Civ.  Pro., 
§  46,  that  a  judge  shall  not  sit  as  such  in  or  take 
any  part  in  the  decision  of  a  cause  or  matter  if 
he  is  related  to  any  party  to  the  controversy 
within  the  sixth  degree,  refers  to  a  judge,  jus 
tice,  or  other  person  holding  court  eo  nomine, 
and  is  not  applicable  to  assessors.  O'Reilley  v. 
Kingston,  114  N.  Y.  439.  See  also  Sowles  v. 
St.  Albans,  71  Vt.  418. 

2.  State  v.  Newark,  25  N.  J.  L.  399  ;  State  V. 
Newark,  36  N.  J.  L.  170;  State  v.  Passaic,  38 
N.  J.  L.  171  ;  Vreeland  v.  Bayonne,  54  N.  J.  L. 
488;  Brewer  v.  Elizabeth,  66  N.  J.  L.  547; 
Northern  Pac.  Terminal  Co.  v.  Portland,  14 
Oregon  24.  See  also  Greensboro  v.  McAdoo, 
1 1 2  N.  Car.  359. 

3.  Freeholders.  —  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636;  Ferguson  v.  Stam- 
ford, 60  Conn.  434  ;  State  v.  Newark,  36  N.  J. 
L.  170  ;  Raymond  v.  Rutherford,  55  N.  J.  L.  441  ; 
State  v.  Newark,  25  N.  J.  L.  399;  State  r.  Eliz- 
abeth, 32  N.  J.  L.  357;  Brewer  v.  Elizabeth,  (><> 


N.  J.  L.  547;  People  v.  Utica,  (Supm.  Ct.  Spec. 
T.)  7  Abb.  N.  Cas.  (N.  Y.)  416;  Dederer  v. 
Voorhies,  81  N.  Y.  153;  People  v.  Utica,  (Supm. 
Ct.  Spec.  T.)  58  How.  Pr.  (N.  Y.)  136;  Greens- 
boro v.  McAdoo,  112  N.  Car.  359. 

A  Person  Holding  Land  by  an  Unrecorded  Deed 
is  a  freeholder.  Brewer  v.  Elizabeth,  66  N.  J. 
L.  547- 

4.  Disinterested.  —  Hunt  v.  Chicago,  60  111. 
183;  Shreve  v.  Cicero,  129  111.  226. 

An  Employee  of  a  Firm  Against  Which  an 
Assessment  Is  Made  is  not  necessarily  disquali- 
fied to  act  as  a  commissioner.  Pearce  v.  Hyde 
Park,  126  111.  287. 

Pewholder  and  Church  Member.  —  Hopkins  v. 
Mason,  (Supm.  Ct.  Gen.  T.)  42  How.  Pr.  (N. 
V.)  115. 

Consanguinity.  —  See  the  title  Drains  and 
Sewers,  vol.  10,  p.  229,  note. 

5.  Hunt  v.  Chicago,  60  111.  183;  Main  St.,  137 
Pa.  St.  590. 

Proof  of  Interest.  —  Shreve  v.  Cicero,  129  111. 
226. 

A  Trustee  and  Director  of  a  Corporation  whose 
property  is  assessed  is  not  disinterested.  Long- 
ley  v.  Hudson,  4  Thomp.  &  C.  (N.  Y.)  355. 

One  Who  Merely  Lives  on  Property  to  Be  Assessed 
is  not  necessarily  interested  therein  so  as  to  dis- 
qualify him  from  acting  as  assessor.  O'Reilley 
v.  Kingston,  114  N.  Y.  439. 

6.  Brown  v.  Saginaw,  107  Mich.  643  ;  Ray- 
mond v.  Rutherford,  56  N.  J.  L.  340;  Raymond 
v.  Rutherford,  55  N.  J.  L.  441.  Compare  Mont- 
gomery Ave.  Case,  54  Cal.  579 ;  Matter  of 
Powers,  29  Mich.  511. 

7.  Waiving  Objections  to  Qualifications.  —  Val- 
paraiso v.  Parker,  148  Ind.  379. 

8.  Matter  of  Lexington  Ave.,  63  Hun  (N.  Y.) 
629,  17  N.  Y.  Supp.  870.  See  also  Scott  v. 
People,  142  111.  291  ;  Powell  v.  Louisville,  (Ky. 
1899)  52  S.  W.  Rep.  798. 

9.  Oath. —  Clayton  v.  Lafargue.  23  Ark.  137; 
Gurnee  v.  Chicago,  40  111.  165  ;  Skinner  v.  Chi- 
cago, 42  111.  52  ;  Wheeler  ?•.  Chicago.  57  111.  415  ; 
Crawford  v.  People,  82  111.  557;  Shreve  v. 
Cicero,  129  III.  226;  State  v.  Perth  Amboy,  38 
N.  J.  L.  425  ;  State  v.  Jersey  City,  24  N.  J.  L. 
662;  Merritt  v.  Portchester,  71  N.  Y.  309,  27 
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e.  Compensation.  —  The  compensation  of  assessors  or  commissioners  to 
assess  benefits  is  a  matter  purely  of  statutory  regulation.1 

10.  General  Mode  of  Assessment.  —  The  officers  appointed  to  make  an  assess- 
ment must  pursue  strictly  the  rule  for  the  governance  of  their  proceedings, 
whether  prescribed  by  statute  or  by  municipal  ordinance.2  They  should  act 
as  a  body,  and  all  members  of  the  board  should  participate  in  the  proceed- 
ings,3 although  it  has  been  held  that  the  action  of  the  majority  is  sufficient  if 
all  members  are  notified.4  The  officers  must  exercise  their  own  judgment.5 
The  statutes  generally  require  that  each  tract,  parcel,  or  lot  be  assessed  sepa- 
rately, and  prohibit  the  levy  of  separate  assessments  against  portions  of  a 
single  tract  or  parcel,6  and  assessments  are  generally  levied  upon  the  property 
as  a  whole,  irrespective  of  separate  interests  therein,  such  as  interests  of 
life  tenant  and  remainderman.7 

11.  Form  and  Contents  of  Assessment. — The  statutes  generally  regulate  the  form 
and  contents  of  the  assessment  or  report  of  the  commissioners  or  assessors.8 


Am.  Rep.  47;  Bruecher  v.  Port  Chester,  101 
N.  Y.  240. 

Who  May  Administer  Oaths.  —  Linck  v.  Litch- 
field, 141  111.  469;  Shreve  v.  Cicero,  129  111.  226. 
Reswearing  Commissioners  for  Reassessment.  — 

Schemick  v.  Chicago,  151  111.  336. 

Time  of  Taking  Oath.  —  Laimbeer  v.  New 
York,  4  Sandf.  (N.  Y.)  109. 

Form  of  Oath.  —  State  v.  Jersey  City,  24  N.  J. 
L.  662  ;  Matter  of  Lexington  Ave.,  63  Hun  (N. 
Y.)  629,  17  N.  Y.  Supp.  870. 

An  act  requiring  reviewers  to  be  sworn  to 
perform  their  duties  "  impartially  and  accord- 
ing to  the'best  of  their  judgment"  is  not  sub- 
stantially complied  with  when  they  are  sworn 
only  "  faithfully  to  discharge  their  duties." 
Cambria  St.,  75  Pa.  St.  357. 

1.  Compensation.  —  See  Chicago  v.  Weber,  94 
111.  App.  561  ;  Thayer  v.  Grand  Rapids,  82  Mich. 
298 ;  Jersey  City  v.  Quaife,  26  N.  J.  L.  63 ; 
Wiggin  v.  New  York,  9  Paige  (N.  Y.)  16; 
Payne  -'.  Brooklyn,  52  Hun  (N.  Y.)  390. 

2.  Statutory  Requirements.  —  Quick  v.  River 
Forest,  130  111.  323  ;  Hassan  v.  Rochester,  67 
N.  Y.  528;  Matter  of  Turfler,  44  Barb.  (N.  Y.) 
46. 

3.  Action  of  Board  as  Body.  —  People  v.  Cog- 
hill,  47  Cal.  361  ;  People  v.  Hagar,  49  Cal.  229; 
Larson  v.  Chicago,  172  111.  298;  Matter  of  One 
Hundred  and  Eighty-first  St.,  63  Hun  (N.  Y.) 
629,  17  N.  Y.  Supp.  917. 

Where  one  member  had  resigned,  and  a  suc- 
cessor had  been  appointed,  it  was  held  that  the 
assessors  had  no  power  to  proceed  without 
either  his  presence  or  notice  to  him.  Beek- 
man's  Petition,  (Supm.  Ct.  Gen.  T.)  1  Abb.  Pr. 
N.  S.  (N.  Y.)  449- 

4.  Cuming  v.  Grand  Rapids,  46  Mich.  150; 
Astor  v .  New  York,  62  N.  Y.  580  ;  Doughty  v. 
Hope,  3  Den.  (N.  Y.)  249. 

5.  Sinclaire  v.  West  Hoboken,  58  N.  J.  L. 
129;  Alvord  v.  Syracuse,  (Supm.  Ct.  Spec.  T.) 
27  Misc.  (N.  Y.)  392.  See  also  White  v.  Sag- 
inaw, 67  Mich.  33. 

6.  Connecticut.  —  New  London  v.  Miller,  60 
Conn.  112. 

Illinois.  —  Warren  v.  Chicago,  118  111.  329; 
De  Koven  v.  Lake  View,  129  111.  399;  Cram  v. 
Chicago,  139  111.  265  ;  Barber  v.  Chicago,  152 
111.  37;  Brooks  v.  Chicago,  168  111.  60;  Warren 
v.  Chicago,  (111.  1887)  n  N.  E.  Rep.  218; 
Illinois  Cent.  R.  Co.  v.  Decatur,  126  111.  92; 

I 


Chicago,  etc.,  R.  Co.  v.  Chicago,  (111.  1891)  27 
N.  E.  Rep.  926. 

Indiana.  —  Mock  v.  Muncie,  9  Ind.  App.  536  ; 
Becker  v.  Baltimore,  etc.,  R.  Co.,  17  Ind.  App. 
324- 

Iowa.  —  Royce  v.  Aplington,  90  Iowa  352. 
Kansas.  —  Atchison  v.  Price,  45  Kan.  296. 
Kentucky.  —  Frankfort    v.    Farmers'  Bank, 
(Ky.  1 90 1 )  6 1  S.  W.  Rep.  458. 

Massachusetts.  —  Nickerson  v.  Boston,  131 
Mass.  306. 

Minnesota.  —  Brennan  v.  St.  Paul,  44  Minn. 
464;  Scott  County  v.  Hinds,  50  Minn.  204. 

Missouri.  —  Fowler  v.  St.  Joseph,  37  Mo. 
228 ;  St.  Louis  v.  Provenchere,  92  Mo.  66 ;  St. 
Louis  v.  Johansen,  (Mo.  1887)  4  S.  W.  Rep. 
417;  Kefferstein  v.  Holliday,  3  Mo.  App.  569; 
Miller  v.  Anheuser,  4  Mo.  App.  436  ;  Christian 
v.  Taussig,  8  Mo.  App.  602 ;  Kemper  v.  King, 
11  Mo.  App.  116;  Sedalia  v.  Gallie,  49  Mo. 
App.  392;  Forry  v.  Ridge,  56  Mo.  App.  615. 

New  Jersey.  —  State  v.  Jersey  City,  24  N.  J. 
L.  662  ;  Aldridge  v.  Essex  Public  Road  Board, 
51  N.  J.  L.  166;  Muller  v.  Bayonne,  55  N.  J. 
L.  102. 

New  York.  —  Sharp  v.  Johnson,  4  Hill  (N. 
Y.)  92,  40  Am.  Dec.  259;  Matter  of  Anderson, 
(Supm.  Ct.  Spec.  T.)  39  How.  Pr.  (N.  Y.)  184; 
Buffalo  City  Cemetery  v.  Buffalo,  46  N.  Y.  506  ; 
Matter  of  Anderson,  57  Barb.  (N.  Y.)  411. 

Ohio.  —  Shiner  v.  Norwood,  9  Ohio  Cir.  Dec. 
393  »  Younglove  v.  Hackman,  43  Ohio  St.  69 ; 
Spangler  v.  Cleveland,  35  Ohio  St.  469  ; 
Springer  v.  Avondale,  35  Ohio  St.  620. 

Texas.  —  Kerr  v.  Corsicana,  (Tex.  Civ.  App. 
1895)  35  S.  W.  Rep.  694;  Taylor  v.  Boyd,  63 
Tex.  533. 

7.  New  London  v.  Miller,  60  Conn.  112; 
Busenbark  v.  Clements,  22  Ind.  App.  557 ;  St. 
Bernard  v.  Kemper,  60  Ohio  St.  244. 

8.  Form  and  Contents  of  Assessment  —  Cali- 
fornia. —  Dyer  v.  Martinovich,  63  Cal.  353. 

Connecticut. — ■  Dann  v.  Woodruff,  51  Conn. 
203. 

Georgia.  —  Bacon  v.  Savannah,  91  Ga.  500. 

Illinois.  —  Gibson  v.  Chicago,  22  111.  566 ; 
Chicago  v.  Wright,  32  111.  192;  Crawford  v. 
People,  82  111.  557;  Ware  v.  Jerseyville,  158 
111.  234. 

Massachusetts. — Jones  v.  Boston,  104  Mass. 
461  ;  De  Las  Casas,  Petitioner,  178  Mass.  213. 
Michigan.  —  Warren    v.    Grand    Haven,  30 
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There  must  be  a  definite  description  of  the  property  assessed,1  and  when 
required  by  statute  the  name  of  the  owner  of  the  property  must  be  given.2 


Mich.  24;  Adams  v.  Bay  City,  78  Mich.  211; 
Hill  v.  Warrell,  87  Mich.  135. 

Minnesota.  —  Scott  County  v.  Hinds,  50 
Minn.  204. 

New  Jersey.  —  State  v.  Jersey  City,  28  N.  J. 
L.  500  ;  Tovvnsend  v.  Jersey  City,  26  N.  J.  L. 
444;  State  v.  Hudson,  27  N.  J.  L.  214;  State  v. 
Jersey  City,  35  N.  J.  L.  381  ;  State  v.  Hudson, 
29  N.  J.  L.  104;  State  v.  Jersey  City,  25  N.  J. 
L.  309;  State  v.  Passaic,  38  N.  J.  L.  171  ;  State 
v.  Bergen,  33  N.  J.  L.  72  ;  State  v.  Street,  etc., 
Com'rs,  38  N.  J.  L.  190,  20  Am.  Rep.  380; 
State  v.  West  Orange,  39  N.  J.  L.  453  ;  Dean 
v.  Paterson,  67  N.  J.  L.  199. 

New  York.  —  Matter  of  Roberts,  81  N.  Y. 
62;  Stebbins  v.  Kay,  123  N.  Y.  31. 

Pennsylvania.  —  Boggs  Ave.,  39  Pittsb.  Leg. 
J.  (Pa.)  308;  In  re  Melon  St.,  182  Pa.  St.  397. 

Texas.  —  Flewellin  v.  Proetzel,  80  Tex.  191. 

Washington.  —  Spokane  v.  Browne,  8  Wash. 
317- 

Wisconsin.  —  Liebermann  v.  Milwaukee,  89 
Wis.  336  ;  Hennessy  v.  Douglas  County,  99  Wis. 
129. 

1.  Description  of  Property  —  California. — 
Himmelmann  v.  Cahn,  49  Cal.  285  ;  People  v. 
Quackenbush,  53  Cal.  52  ;  Norton  v.  Courtney, 
53  Cal.  691  ;  Hewes  v.  Reis,  40  Cal.  255  ;  Dor- 
land  v.  McGlynn,  47  Cal.  47  ;  Labs  v.  Cooper, 
107  Cal.  656;  Ede  v.  Knight,  93  Cal.  159; 
German  Sav.,  etc.,  Soc.  v.  Ramish,  138  Cal.  120; 
Diggins  v.  Hartshorne,  108  Cal.  154. 

District  of  Columbia.  —  McClellan  v.  District 
of  Columbia,  18  D.  C.  94;  Bensinger  v.  District 
of  Columbia,  6  Mackey  (D.  C.)  285. 

Illinois.  —  De  Koven  v.  Lake  View,  129  111. 
399 ;  Louisville,  etc.,  R.  Co.  v.  East  St.  Louis, 
134  HI-  656;  People  v.  Clifford,  166  111.  165; 
Holland  v.  People,  189  111.  348;  South  Chicago 
City  R.  Co.  v.  Chicago,  196  111.  490. 

Indiana.  —  Hays  v.  Vincennes,  82  Ind.  178; 
Richcreek  v.  Moorman,  14  Ind.  App.  370; 
Becker  v.  Baltimore,  etc.,  R.  Co.,  17  Ind.  App. 
324;  Cleveland,  etc.,  R.  Co.  v.  O'Brien,  24  Ind. 
App.  547- 

.  Iowa.  —  Muscatine  v.  Chicago,  etc.,  R.  Co., 
79  Iowa  645. 

Massachusetts.  —  Masonic  Bldg.  Assoc.  v. 
Brownell,  164  Mass.  306. 

Michigan.  —  Gregory  v.  Ann  Arbor,  127  Mich. 
454. 

New  Hampshire.  —  Drew  v.  Morrill,  62  N.  H. 
23. 

New  Jersey.  —  State  v.  Manning,  41  N.  J.  L. 

2/5- 

New  York.  —  Webber  v.  Lockport,  (County 
Ct.)  43  How.  Pr.  (N.  Y.)  368;  Morse  v.  Buf- 
falo, 35  Hun  (N.  Y.)  613;  Hooker  v.  Roch- 
ester, (Supm.  Ct.  Spec.  T.)  30  N.  Y.  Supp. 
297;  Sharp  v.  Johnson,  4  Hill  (N.  Y.)  92,  40 
Am.  Dec.  259;  Bennett  v.  Buffalo,  17  N.  Y. 
383;  Matter  of  John,  etc.,  Streets,  19  Wend. 
(N.  Y.)  659. 

Pennsylvania.  —  Scranton  v.  Jones,  133  Pa. 
St.  219. 

A  misdescription  of  some  lots  in  no  way 
affects  the  validity  of  the  assessment  on  other 
lots.    Gurnee  v.  Chicago,  40  111.  165. 

Diagrams  and  Maps.  —  Hewes  v.  Reis,  40  Cal. 


255;  Dorland  v.  McGlynn,  47  Cal.  47;  Peoples. 
Quackenbush,  53  Cal.  52 ;  Norton  v.  Courtney, 
53  Cal.  691  ;  Whiting  v.  Quackenbush,  54  Cal. 
306;  Ede  v.  Knight,  93  Cal.  159;  McDonald  v. 
Conniff,  99  Cal.  386. 

Indicating  Points  of  Compass. —  Whiting  v. 
Quackenbush,  54  Cal.  306  ;  Labs  v.  Cooper,  107 
Cal.  656. 

2.  Name  of  Owner  —  California.  —  Conlin  v. 
Seamen,  22  Cal.  546 ;  Smith  v.  Davis,  30  Cal. 
536;  Taylor  v.  Donner,  31  Cal.  480;  Blatner  v. 
Davis,  32  Cal.  328  ;  Himmelmann  v.  Steiner,  38 
Cal.  175;  Mayo  v.  Ah  Loy,  32  Cal.  477,  91  Am. 
Dec.  59s  ;  Hewes  v.  Reis,  40  Cal.  255  ;  Cham- 
bers v.  Satterlee,  40  Cal.  497  ;  Himmelmann  v. 
Hoadley,  44  Cal.  213;  Cohen  v.  Alameda,  124 
Cal.  504. 

Connecticut.  —  New  London  v.  Miller,  60 
Conn.  1 1 2. 

Delaware. —  Murphey  .v.  Wilmington,  5  Del. 
Ch.  281. 

Illinois.  —  White  v.  Alton,  149  111.  626; 
Zeigler  v.  People,  164  111.  531. 

Iowa.  —  Kendig  v.  Knight,  60  Iowa  29  ;  Ed- 
wards, etc.,  Constr.  Co.  v.  Jasper  County,  (Iowa 
1902)  90  N.  W.  Rep.  1006;  Chicago,  etc.,  R.  Co. 
v.  Ottumwa,  112  Iowa  300. 

Kentucky.  —  Covington  v.  Boyle,  6  Bush 
(Ky.)  204. 

Louisiana.  —  New  Orleans  v.  Ferguson,  28 
La.  Ann.  240. 

Maryland.  —  Moale  v.  Baltimore,  61  Md.  224. 
Massachusetts.  —  Smith  v.  Carney,  127  Mass. 
179;    Masonic   Bldg.  Assoc.  v.   Brownell,  164 
Mass.  306. 

Michigan.  —  Lefevre  v.  Detroit,  2  Mich.  586  ; 
Hill  v.  Warrell,  87  Mich.  135;  Auditor  Gen.  v. 
Maier,  95  Mich.  127. 

Minnesota.  —  Brennan  v.  St.  Paul,  44  Minn. 
464. 

Missouri.  —  Sedalia  v.  Gallie,  49  Mo.  App. 
392. 

New  York.  —  Matter  of  Munn,  165  N.  Y. 
149;  Remsen  v.  Wheeler,  (Supm.  Ct.  Gen.  T.) 
4  N.  Y.  Supp.  350  ;  Felthousen  v.  Amsterdam, 
69  Hun  (N.  Y.)  505;  Lane  v.  Morrel,  3  Edw. 
(N.  Y.)  185  ;  Matter  of  William,  etc.,  Streets, 
19  Wend.  (N.  Y.)  678;  Wetmore  v.  Campbell, 
2  Sandf.  (N.  Y.)  341  ;  Gilbert  v.  Havemeyer,  2 
Sandf.  (N.  Y.)  506;  Paillet  v.  Youngs,  4  Sandf. 
(N.  Y.)  50;  Chapman  v.  Brooklyn,  40  N.  Y. 
372;  Matter  of  Tappan,  54  Barb.  (N.  Y.)  225; 
Morange  v.  Mix,  44  N.  Y.  315;  Newell  v. 
Wheeler,  48  N.  Y.  486 ;  Piatt  v.  Stewart,  8 
Barb.  (N.  Y.)  493- 

North  Dakota.  —  Roberts  v.  Fargo  First  Nat. 
Bank,  8  N.  Dak.  504. 

Oregon.  —  Do  well  v.  Portland,  13  Oregon 
248;  Hawthorne  v.  East  Portland,  13  Oregon 
271. 

Pennsylvania.  —  Philadelphia  v.  Nock,  12  Pa. 
Super.  Ct.  44. 

Washington.  —  Felker  v.  New  Whatcom,  16 
Wash.  178. 

Wisconsin.  —  Hamilton  v.  Fond  Du  Lac,  25 
Wis.  490. 

Community  property  may  be  assessed  to  the 
husband  alone.    Elma  v.  Carney,  4  Wash.  418. 
It  has  been  held  that  where  the  statute  is 
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The  amount  of  the  assessment  must  be  clearly  stated,1  and  a  failure  to 
place  any  sign  before  the  amount,  indicating  dollars  and  cents,  has  been 
held  to  invalidate  the  assessment,'-  though  the  contrary  has  also  been  held 
where  the  figures  representing  the  tax  were  in  such  connection  that  their 
meaning  was  clear.3 

Certificate  and  Signature.  —  The  assessment  or  report  of  the  assessors  must  be 
signed  and  certified  to  as  required  by  the  statutes.4 

Filing  and  Recording.  —  The  statutes  frequently  contain  provisions  relating  to 
the  filing  and  recording  of  the  assessment  or  report.5 

12.  Confirmation  of  Report  and  Assessment  —  a.  In  General.  —  The  statutes 
generally  provide  that  after  the  assessment  has  been  made  by  the  commission- 
ers or  assessors,  it  shall  be  reported  to  and  confirmed  by  a  tribunal  designated 
by  statute,  usually  a  court  of  justice,6  but  sometimes  the  common  council  7 


silent  on  the  subject  it  is  immaterial  who  is 
described  as  owner,  if  the  property  is  otherwise 
properly  described.  Kendig  v.  Knight,  60  Iowa 
33.  See  also  Matter  of  John,  etc.,  Streets,  19 
Wend.  (N.  Y.)  659. 

Omission  to  Name  Owner.  —  See  State  v.  Van- 
derbilt,  33  N.  J.  L.  39,  stated  under  Omission, 
vol.  21,  p.  916,  note. 

1.  Amount  of  Assessment.  —  Balfe  v.  Johnson, 
40  Ind.  235. 

2.  McClellan  v.  District  of  Columbia,  18  D. 
C.  94.    See  also  Brown  v.  Joliet,  22  111.  123. 

3.  Walker  -•.  District  of  Columbia,  6  Mackey 
(D.  C.)  352;  Chicago  v.  Wheeler,  25  111.  478, 
79  Am.  Dec.  342.  See  also  Linck  v.  Litchfield, 
141  111.  465. 

4.  Certification  and  Signature  —  California.  — 
Dougherty  v.  Hitchcock,  35  Cal.  512;  Reid  v. 
Clay,  134  Cal.  207. 

Illinois.  —  Larson  v.  Chicago,  172  111.  298. 

Michigan.  —  Duffy  v.  Saginaw,  106  Mich. 
335  ;  Nelson  v.  Saginaw,  106  Mich.  659. 

New  Hampshire.  —  Drew  v.  Morrill,  62  N. 
H.  23. 

New  Jersey. —  State  v.  Hudson,  29  N.  J.  L. 
1 1 1  ;  State  v.  Paterson,  37  N.  J.  L.  412;  State 
v.  Jersey  City,  44  N.  J.  L.  136;  Hendrickson  v. 
Point  Pleasant,  65  N.  J.  L.  535. 

New  York.  —  Denise  v.  Fairport,  (Supm.  Ct. 
Spec.  T.)  11  Misc.  (N.  Y.)  199;  Hooker  v. 
Rochester,  (Supm.  Ct.  Spec.  T.)  30  N.  Y. 
Supp.  297  ;  Piatt  v.  Stewart,  8  Barb.  (N.  Y.) 
493  ;  Sorchan  v.  Brooklyn,  62  N.  Y.  339  ;  Matter 
of  Albany  R.  Co.,  (Supm.  Ct.  Spec.  T.)  8  N.  Y. 
St.  Rep.  486;  Stebbins  v.  Kay,  123  N.  Y.  31. 

5.  Filing  and  Recording  —  California.  — 
Himmelmann  v.  Danos,  35  Cal.  441  ;  Hadley  v. 
Dague,  130  Cal.  207. 

Connecticut.  —  Bridgeport  v.  Giddings,  43 
Conn.  304. 

Georgia.  —  Bacon  v.  Savannah,  91  Ga.  500. 

Illinois.- — Sanderson  v.  La  Salle,  57  111.  441  ; 
People  v.  Springer,  106  111.  542;  Morrison  v. 
Chicago,  142  111.  660. 

Indiana.  —  Connersville  v.  Merrill,  14  Ind. 
App.  303. 

Iowa.  —  Hintrager  v.  Kiene,  62  Iowa  605. 
Kentucky.  —  Nevin  v.  Roach,  86  Ky.  492. 
Louisiana.  —  City    Bank    v.    Huie,    1  Rob. 
(La.)  236. 

Minnesota. — State  v.  District  Ct.,  33  Minn.  164. 

New  Jersey.  —  Central  R.  Co.  v.  Bayonne,  51 
N.  J.  L.  428  ;  State  v.  Bayonne,  35  N.  J.  L.  332  ; 
State  v.  Bergen,  33  N.  J.  L.  72. 


Pennsylvania.  —  Magee  v.  Com.,  46  Pa.  St. 
358;  Morewood  Ave.,  159  Pa.  St.  39. 

6.  Confirmation  of  Report  and  Assessment  — 
Illinois.  —  Gurnee  v.  Chicago,  40  111.  1 65  ;  Fagan 
v.  Chicago,  84  111.  227;  People  v.  Gray,  105  111. 
332;  Thorn  v.  West  Chicago  Park  Com'rs,  130 
111.  594;  Jones  v.  Lake  View,  151  111.  663; 
Haley  v.  Alton,  152  111.  113;  Sargent  v.  Evans- 
ton,  154  111.  268;  Pike  v.  Chicago,  155  111.  656; 
Browning  v.  Chicago,  155  111.  314;  Beach  v. 
People,  157  111.  659;  Delamater  v.  Chicago,  158 
111.  575;  Zeigler  v.  People,  156  111.  133; 
Andrews  v.  People,  158  111.  477;  Dempster  v. 
People,  158  111.  36;  Wisner  v.  People,  156  111. 
180;  Wadlow  v.  Chicago,  159  111.  176;  Springer 
v.  Chicago,  159  111.  515;  Brethold  v.  Wilmette, 
168  111.  162;  Pfeiffer  v.  People,  170  111.  347; 
Ewart  v.  Western  Springs,  180  111.  318;  Ham- 
mond v.  Leavitt,  181  111.  416  ;  Leitch  v.  People. 
183  111.  569;  Middaugh  v.  Chicago,  187  111.  230; 
Rollo  v.  Chicago,  187  111.  417;  Shurtleff  v.  Chi- 
cago, 190  111.  473;  Gage  v.  Chicago,  195  111. 
490;  Yaggy  v.  Chicago,  192  111.  104;  Topliff  v. 
Chicago,  196  111.  215  ;  Goodwillie  v.  Lake  View, 
137  111.  51  ;  Mt.  Carmel  v.  Friedrich,  141  111. 
369;  Morrison  v.  Chicago,  142  111.  660;  Bliss  v. 
Chicago,  156  111.  5S4;  Rasmussen  v.  People,  156 
111.  574- 

New  Jersey.  —  McCarter  v.  Newark,  52  N.  J. 
L.  341. 

New  York.  —  Striker  v.  Kelly,  7  Hill  (N.  Y.) 
9;  Matter  of  Broadway,  61  Barb.  (N.  Y.)  483; 
Matter  of  Public  Park  Com'rs,  47  Hun  (N.  Y.) 
302. 

Pennsylvania.  —  Lincoln  v.  Birdsboro,  7  Pa. 
Co.  Ct.  539. 

Petition  for  Confirmation.— Haley  v.  Alton, 
152  111.  113;  Clark  v.  Chicago,  155  111.  223; 
Derby  v.  West  Chicago  Park  Com'rs,  154  111. 
213;  Dunne  v.  West  Chicago  Park  Com'rs,  159 
111.  60;  Wadlow  v.  Chicago,  159  111.  176;  Ad- 
cock  v.  Chicago,  160  111.  611  ;  Keeler  v.  People, 
160  111.  179;  Doremus  v.  People,  161  111.  26: 
Ferris  v.  Chicago,  162  111.  111;  Pearson  v. 
Chicago,  162  111  383;  Gage  v.  Chicago,  162  111. 
313;  Dickey  v.  Chicago,  164  111.  37;  Ewart  v. 
Western  Springs,  180  111.  318;  Houston  v.  Chi- 
cago, 191  111.  SS9 ;  Ogden  v.  Lake  View,  121 
111.  422;  Adams  County  v.  Quincy.  130  111.  566; 
White  v.  Alton,  140  111.  626  :  McChesney  v. 
Hyde  Park,  151  111.  634:  Hull  v.  Chicago,  156 
111.  381  ;  McChesney  v.  Chicago,  (111.  1896)  45 
N.  E.  Rep.  226. 

7.  Indiana.  —  Adams  v.  Shelbyville.  154  Ind. 
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or  some  other  special  body.1 

b.  Notice  of  Application  for  Confirmation. —  In  such  proceedings 
notice  to  the  property  owners  is  required,  so  as  to  enable  them  to  contest  the 
confirmation  ;  3  but  by  a  voluntary  appearance  for  the  purpose  of  objecting  to 
the  confirmation  a  property  owner  waives  defects  in  the  notice.3 

c.  Objections  to  Confirmation.  —  The  objections  of  the  property  own- 
ers to  the  confirmation  of  the  assessment  must  be  presented  at  the  time  and 
in  the  manner  prescribed  by  the  statutes,  in  order  that  they  may  be 
considered.4 

d.  Hearing  and  Trial  on  Confirmation.  —  Where  the  proceedings  are 
regular  and  the  report  is  duly  made,  the  report  of  the  commissioners  as  to 
matters  submitted  to  their  determination  is  viewed  with  great  favor,  and  con- 
firmation will  not  be  refused  on  the  ground  that  the  assessment  is  excessive 
unless  it  is  shown  that  there  has  been  fraud  or  mistake  or  some  error  in  the 
principle  upon  which  the  commissioners  or  assessors  proceeded.5  Where, 


467,  77  Am.  St.  Rep.  484;  Leeds  v.  Defrees, 
157  Ind.  392. 

Michigan.  —  White  v.  Saginaw,  67  Mich.  33. 

Minnesota.  —  McKusick  v.  Stillwater,  44 
Minn.  372. 

Nebraska.  — ■  Medland  v.  Linton,  60  Neb.  249. 

New  Jersey. —  State  v.  Jersey  City,  25  N.  J. 
L.  309;  Hegeman  v.  Passaic,  51  N.  J.  L.  544; 
Souther  v.  South  Orange,  46  N.  J.  L.  317  ; 
Butler  v.  Montclair,  67  N.  J.  L.  426;  Hegeman 
v.  Passaic,  51  N.  J.  L.  109. 

Nezv  York.  —  Granger  v.  Buffalo,  (Buffalo 
Super.  Ct.  Gen.  T.)  6  Abb.  N.  Cas.  (N.  Y.) 
238 ;  Delaware,  etc.,  Canal  Co.  v.  Buffalo,  39 
N.  Y.  App.  Div.  333  ;  Smith  v.  Buffalo,  90  Hun 
(N.  Y.)  118;  Pooley  v.  Buffalo,  (Buffalo  Super. 
Ct.  Gen.  T.)  75  Misc.  (N.  Y.)  240;  Delaware, 
etc.,  Canal  Co.  v.  Buffalo,  167  N.  Y.  589. 

Washington.  —  Bellingham  Bay  Imp.  Co.  v. 
New  Whatcom,  20  Wash.  53. 

1.  Philadelphia,  etc.,  R.  Co.  v.  Shipley,  72 
Md.  88;  Matter  of  Deering,  14  Daly  (N.  Y.) 
89;  Matter  of  Lester,  21  Hun  (N.  Y.)  130; 
Matter  of  Roberts,  81  N.  Y.  62,  affirming  17 
Hun  (N.  Y.)  559;  Tone  v.  New  York,  70  N. 
Y.  157. 

2.  Notice  of  Application  for  Confirmation.  — 

McChesney  v.  People,  148  111.  221  ;  Boynton  v. 
People,  155  111.  66;  Derby  v.  West  Chicago 
Park  Com'rs,  154  111.  213;  Casey  v.  People,  159 
III.  267;  White  v.  Chicago,  188  111.  392. 

3.  Walters  v.  Lake.  129  111.  23  ;  Rich  v.  Chi- 
cago, 152  111.  18;  Hintze  v.  Elgin,  186  III.  251. 
See  also  Gregory  v.  Ann  Arbor,  127  Mich.  454. 
And  see  supra,  this  section,  Notice  in  Assess- 
ment Proceedings. 

4.  Objections  to  Confirmation — Arkansas. — 
Ahern  v.  Board  of  Imp.  Dist.  No.  3,  69  Ark.  68. 

California.  —  Mietzsch  v.  Berkhout,  (Cal. 
1803)  35  Pac.  Rep.  321. 

Illinois.  —  Ottawa  v.  Chicago,  etc.,  R.  Co.,  25 
111.  43;  Moore  v.  People,  106  Til.  376;  Blake  v. 
People,  109  111.  504;  Goodwillie  v.  Lake  View, 
137  111.  51  ;  Gage  v.  Chicago,  146  111.  499;  Dela- 
mater  v.  Chicago,  158  111.  575  ;  People  v.  Green, 
t.t8  111.  504:  Ewart  v.  Western  Springs,  180 
111.  318;  Birket  v.  Peoria,  185  111.  369;  Hull  r. 
West  Chicago  Park  Com'rs,  .185  111.  150;  Mead 
v.  Chicago,  186  111.  54 ;  Mercy  Hospital  v.  Chi- 
cago, 187  Til.  400;  Hnlsey  7'.  Lake  View,  188 
111.  540  ;  People  v.  Field,  197  111.  568  :  Smvthe 
v.  Chicago,   197  111.  311  ;  Jefferson  County  v. 


Mt.  Vernon,  145  111.  80;  White  v.  Alton,  149 
III.  626 ;  Ayer  v.  Chicago,  149  111.  262.  Com- 
pare Thorn  v.  West  Chicago  Park  Com'rs,  130 
111.  594- 

Iowa.  —  Tuttle  v.  Polk,  92  Iowa  433. 

Minnesota.  —  McKusick  v.  Stillwater,  44 
Minn.  372;  State  v.  District  .Ct.,  51  Minn.  401  ; 
State  v.  Norton,  63  Minn.  497. 

Missouri.  —  St.  Louis  v.  Weber,  140  Mo.  515. 

New  Jersey.  —  State  v.  Jersey  City,  25  N.  J. 
L.  309  ;  State  v.  Jersey  City,  28  N.  J.  L.  500  ; 
Weldon  v.  West  Hoboken,  (N.  J.  1899)  43  Atl. 
Rep.  535- 

New  York.  —  Matter  of  One  Hundred  and 
Thirty-eighth  St.,  (Supm.  Ct.  Spec.  T.)  60  How. 
Pr.  (N.  Y.)  290;  Matter  of  Eleventh  Ave., 
(Supm.  Ct.  Spec.  T.)  49  How.  Pr.  (N.  Y.)  208; 
Matter  of  William,  etc.,  Streets,  19  Wend.  (N. 
Y.)  678;  Matter  of  Harman  St.,  16  Johns.  (N. 
Y.)  231  ;  Merritt  v.  Portchester,  71  N.  Y.  309, 
27  Am.  Rep.  47  ;  Hopkins  v.  Mason,  (Supm.  Ct. 
Gen.  T.)  42  How.  Pr.  (N.  Y.)  115;  Pooley  v. 
Buffalo,  (Buffalo  Super.  Ct.  Gen.  T.)  15  Misc. 
(N.  Y.)  240. 

Ohio.  —  McMakin  v.  Cincinnati,  1  Ohio  Dec. 
141. 

Pennsylvania.  —  Queen  St.,  18  Pa.  Super.  Ct. 
241;  Aiken  Ave.,  11  Pa.  Co.  Ct.  228;  Beech- 
wood  Ave.,  194  Pa.  St.  86. 

5.  Hearing-  and  Trial  on  Confirmation  —  Arkan- 
sas.—  Matthews  v.  Kimball,  70  Ark.  451. 

Illinois.  —  Fagan  v.  Chicago,  84  III.  228 ; 
Walters  v.  Lake,  129  111.  28;  Green  v.  Spring- 
field, 130  111.  518;  Chicago,  etc.,  R.  Co.  v. 
Chicago,  139  111.  580;  Waggeman  v.  North 
Peoria,  155  111.  545  ;  Chytraus  v.  Chicago,  160 
III.  18;  Clark  v.  Chicago,  166  111.  84;  Latham 
v.  Wilmette,  168  111.  153;  Billings  v.  Chicago, 
167  111.  337;  Myers  v.  Chicago,  196  111.  591; 
Topliff  v.  Chicago,  196  111.  218;  Leitch  v.  La 
Grange,  138  111.  291  ;  Chicago  v.  Cumings,  144 
111.  446. 

Indiana.  —  Mock  v.  Muncie,  (Ind.  1892)  32 
N.  E.  Rep.  718. 

Kentucky.  —  Chawk  v.  Beville,  (Ky.  1900)  56 
S.  W.  Rep.  414:  Augusta  v.  McKibben,  (Ky. 
1901)  60  S.  W.  Rep.  291  ;  Dumesniel  v.  Louis- 
ville Artificial  Stone  Co.,  (Ky.  1900)  58  S.  W. 
Ren.  371. 

Massachusetts.  —  Beals  7'.  Brookline.  174 
Mass.  1;  De  Las  Casas,  Petitioner.  178  Mass. 

213- 
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however,  the  tribunal  is  clearly  satisfied  that  the  assessment  is  excessive, 
confirmation  will  be  refused.1 

Jury  Trial.  —  Under  some  statutes  property  owners  objecting  to  assessments 
on  the  ground  that  the  amount  of  the  assessment  exceeds  the  special  benefits 
are  entitled  to  a  jury  trial  upon  such  question.3 

e.  Amendment  and  Correction  of  Report.  —  Under  some  statutes 
the  tribunal  receiving  the  report  or  assessment  by  the  commissioners  or  assess- 
ors is  empowered  to  correct  or  amend  such  report,3  or  the  commissioners  or 
assessors  may  be  required  to  make  a  new  assessment.4 

/.  Operation  and  Effect  of  Confirmation.  —  The  confirmation  of 
the  assessment  by  the  tribunal  after  due  notice  to  the  property  owners  is 
conclusive  as  against  collateral  attack  upon  matters  which  it  is  authorized 
to  determine;5  but  the  rule  as  to  conclusiveness  does  not  apply  where  the 


Michigan.  — -  Powers  v.  Grand  Rapids,  98 
Mich.  393. 

Minnesota.  —  State  v.  District  Ct.,  47  Minn. 
406  ;  State  v.  District  Ct.,  47  Minn.  407. 

Missouri.  —  Kansas  City  v.  Bacon,  157  Mo. 
450. 

Nebraska.  —  Medland  v.  Linton,  60  Neb.  249. 

New  Jersey.  —  State  v.  Rahway,  39  N.  J.  L. 
646;  State  v.  Harrison,  39  N.  J.  L.  51  ;  State  v. 
Passaic,  37  N.  J.  L.  65  ;  State  v.  Jersey  City,  42 
N.  J.  L.  97;  Jelliff  v.  Newark,  48  N.  J.  L.  101  ; 
State  v.  Essex  Public  Road  Board,  51  N.  J.  L. 
166;  Moran  v.  Jersey  City,  58  N.  J.  L.  653; 
Van  Wagoner  v.  Paterson,  67  N.  J.  L.  455 ; 
Hegeman  v.  Passaic,  51  N.  J.  L.  109;  Coward 
v.  North  Plainfield,  63  N.  J.  L.  61. 

New  York.  —  Matter  of  One  Hundred  and 
Thirty-eighth  St.,  (Supm.  Ct.  Spec.  T.)  60  How. 
Pr.  (N.  Y.)  290;  Matter  of  Central  Park 
Com'rs,  (Supm.  Ct.)  35  How.  Pr.  (N.  Y.)  255; 
Matter  of  Eleventh  Ave.,  (Supm.  Ct.  Spec.  T.) 
49  How.  Pr.  (N.  Y.)  208;  Matter  of  John,  etc., 
Streets,  19  Wend.  (N.  Y.)  659;  Matter  of  Wil- 
liam, etc.,  Streets,  19  Wend.  (N.  Y.)  678; 
Matter  of  Pearl  St.,  19  Wend.  (N.  Y.)  651; 
Delaware,  etc.,  Canal  Co.  v.  Buffalo,  167  N.  Y. 
589,  affirming  39  N.  Y.  App.  Div.  333  ;  Denise 
v.  Fairport,  (Supm.  Ct.  Spec.  T.)  11  Misc.  (N. 
Y.)  199;  Loomis  v.  Little  Falls,  66  N.  Y.  App. 
Div.  299. 

Ohio.  —  Lewis  v.  Laylin,  46  Ohio  St.  663  ; 
Toledo  v.  Ford,  11  Ohio  Cir.  Dec.  115. 

Oregon.  —  Paulson  v.  Portland,  16  Oregon 
450. 

Pennsylvania.  —  Opening  of  Fifty-nth  St.,  9 
Pa.  Dist.  453. 

Washington.  —  New  Whatcom  v.  Bellingham 
Bay  Imp.  Co.,  16  Wash.  137. 

Viewed  with  Same  Favor  as  Verdict  of  Jury.  — 
Matter  of  Rogers  Ave.,  (Supm.  Ct.  Spec.  T.) 
29  Abb.  N.  Cas.  (N.  Y.)  361. 

1.  State  v.  Ensign,  55  Minn.  278;  State  v. 
District  Ct.,  68  Minn.  147;  Matter  of  Living- 
ston, 121  N.  Y.  94;  Matter  of  Grant  Ave., 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  724; 
Matter  of  Munn,  49  N.  Y.  App.  Div.  232;  Mat- 
ter of  Albany  St.,  11  Wend.  (N.  Y.)  149,  25 
Am.  Dec.  618. 

2.  Jury  Trial.  —  Fagan  v.  Chicago,  84  111. 
227;  Walters  v.  Lake,  129  111.  23;  Illinois  Cent. 
R.  Co.  v.  Chicago,  141  111.  509;  Browning  v. 
Chicago,  155  111.  314;  Rich  v.  Chicago,  187  111. 
396;  Friedenwald  v.  Baltimore,  74  Md.  116; 
Beats  v.  Brookline,  174  Mass.  1. 


Permitting  Jury  to  View  Premises.  —  Vane  v. 

Evanston,  150  111.  616. 
Weight  of  Report  as  Evidence  Before  Jury.  — 

Green  v.  Springfield,  130  111.  515;  Walters  v. 
Lake,  129  111.  23;  Beals  v.  Brookline,  174 
Mass.  1. 

3.  Amendment  and   Correction   of   Report  — 

Illinois.  —  Springfield  v.  Sale,  127  111.  359;  De 
Koven  v.  Lake  View,  129  111.  399;  Thompson  v. 
Highland  Park,  187  111.  265  ;  Leman  v.  Lake 
View,  131  111.  388;  Morrison  v.  Chicago,  142 
111.  660. 

Indiana.  —  Adams  v.  Shelby  ville,  154  Ind. 
467,  77  Am.  St.  Rep.  484;  Sands  v.  Hatfield,  7 
Ind.  App.  357. 

Missouri.  —  St.  Louis  v.  Buss,  159  Mo.  9. 
New  York.  —  Matter  of  New  York,  etc.,  R. 
Co.,  49  N.  Y.  App.  Div.  281  ;  Matter  of  Phoenix, 
53  N.  Y.  App.  Div.  636. 

Ohio.  —  Cincinnati  v.  Kennedy,  10  Ohio  Dec. 
64;  Thompson  v.  Andrew,  3  Ohio  Dec.  140. 

4.  Ewart  v.  Western  Springs,  180  111.  318; 
People  v.  Earl,  74  Hun  (N.  Y.)  637,  26  Hun 
(N.  Y.)  384. 

5.  Operation  and  Effect  of  Confirmation — Cali- 
fornia. —  Houghton's  Appeal,  42  Cal.  35  ;  Dowl- 
ing  v.  Altschul,  (Cal.  1893)  33  Pac.  Rep.  495; 
Mietzsch  v.  Berkhout,  (Cal.  1893)  35  Pac.  Rep. 
321. 

Illinois.  —  Kilmer  v.  People,  106  111.  529; 
Chicago,  etc.,  R.  Co.  v.  People,  83  111.  467 ; 
Derby  v.  West  Chicago  Park  Com'rs,  154  111. 
213  ;  Lake  St.  El.  R.  Co.  v.  Chicago,  183  111.  75  ; 
Thomson  v.  People,  184  111.  17;  Blount  v.  Peo- 
ple, 188  111.  538;  Glover  v.  People,  188  111.  576. 

Indiana.  ■ — ■  Greensburg  v.  Zoller,  28  Ind.  App. 
126. 

Minnesota.  —  State  v.  District  Ct.,  33  Minn. 
235  ;  Sherwood  v.  Duluth,  40  Minn.  22. 

New  Jersey.  —  Hayday  v.  Ocean  City,  67  N. 
J-  L.  iSS. 

Nezv  York.  —  Matter  of  Public  Parks,  85  N. 
Y.  459  ;  Matter  of  Lange,  85  N.  Y.  307  ;  Matter 
of  Central  Park,  50  N.  Y.  493  ;  Dolan  v.  New 
York,  62  N.  Y.  472 ;  Astor  v.  New  York,  62 
N.  Y.  580;  Embury  v.  Conner,  3  N.  Y.  511,  53 
Am.  Dec.  325;  Matter  of  Albany  St.,  11  Wend. 
(N.  Y.)  149,  25  Am.  Dec.  618;  Matter  of  Liv- 
ingston St.,  18  Wend.  (N.  Y.)  556;  Matter  of 
Mt.  Vernon,  64  N.  Y.  App.  Div.  619. 

Pennsylvania.  —  Philadelphia  v.  Nock,  12  Pa. 
Super.  Ct.  44;  Corry  v.  Carry  Chair  Co.,  18 
Pa.  Super.  Ct.  271  ;  Pittsburg  v.  Cluley,  74  Pa. 
St.  262. 
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assessment  is  absolutely  void  for  jurisdictional  defects.1 

13.  Review  of  Assessment.  —  The  statutes  sometimes  authorize  appeals  from 
judgments  or  orders  confirming  assessments.*  The  right  of  appeal  in  special 
assessment  proceedings  is  purely  statutory,  and  not  a  matter  of  right,3  and  is 
within  the  constitutional  control  of  the  legislature,  which  may  designate  the 
questions  that  may  be  raised  for  consideration  on  appeal.* 

14.  Reassessment.  —  It  has  been  held  that  where,  by  reason  of  a  failure  to 
comply  with  the  statutory  requirements,  assessments  are  rendered  invalid  and 
unenforceable,  the  municipal  authorities  have  not  the  right,  in  the  absence  of 
statutory  sanction,  to  reassess  the  property.5  It  is,  of  course,  competent  for 
the  legislature  to  authorize  municipalities  to  make  a  new  assessment  in  such 
cases,  and  this  power  has  generally  been  conferred.6  So  where  the  original 
assessment  was  invalid  for  irregularities  in  the  proceedings,  the  legislature 


For  Other  Cases,  see  the  title  Res  Judicata, 
vol.  24,  p.  771,  note. 

1.  People  v.  Wilson,  119  N.  Y.  515. 

The  commissioners  of  estimate  and  assess- 
ment have  no  authority  to  pass  on  constitutional 
questions,  and  the  confirmation  of  their  report 
is  not  final  as  to,  and  does  not  involve  the  con- 
stitutionality of,  the  act  under  which  the  pro- 
ceedings are  instituted.  Matter  of  Public  Parks, 
85  N.  Y.  459  ;  Matter  of  Lange,  85  N.  Y.  307. 

2.  Review  of  Confirmation  —  California.  — 
Girvin  v.  Simon,  127  Cal.  491  ;  California  Imp. 
Co.  v.  Moran,  128  Cal.  373;  Williams  v.  Bergin, 
(Cal.  1899)  57  Pac.  Rep.  1072. 

Connecticut.  —  Fox's  Appeal,  73  Conn.  68. 

Illinois.  —  Derby  v.  West  Chicago  Park 
Com'rs,  154  111.  213;  Gage  v.  Chicago,  164  111. 
576;  Dickey  v.  Chicago,  164  111.  37;  Maxwell 
v.  Chicago,  185  111.  18;  Hart  v.  West  Chicago 
Park  Com'rs,  186  111.  464;  Houston  v.  Chicago, 
191  111.  559;  Berry  v.  Chicago,  192  111.  154; 
Kerfoot  v.  Chicago,  195  111.  229;  Topliff  v. 
Chicago,  196  111.  215;  Thompson  v.  Chicago, 
197  111.  599;  Gibler  v.  Mattoon,  167  111.  18; 
Farr  v.  West  Chicago  Park  Com'rs,  167  111.  355. 

Indiana.  —  Mock  v.  Muncie,  (Ind.  1892)  32 
N.  E.  Rep.  718;  Chicago,  etc.,  R.  Co.  v.  Hunt- 
ington, 149  Ind.  518. 

Iowa.  —  Frost  v.  Board  of  Review,  113  Iowa 
S47  ;  Berry  v.  Des  Moines,  115  Iowa  44. 

Michigan.  —  Auditor  Gen.  v.  Maier,  95  Mich. 
127. 

Mississippi.  —  Madison  County  v.  Frazier,  78 
Miss.  880. 

Missouri. —  St.  Louis  v.  Lang,  131  Mo.  412; 
Kansas  City  v.  Bacon,  157  Mo.  450;  Warren  v. 
Barber  Asphalt  Paving  Co.,  115  Mo.  572. 

New  York.  —  Matter  of  Klock,  30  N.  Y.  App. 
Div.  24. 

Pennsylvania. —  Boyd  v.  Wilkinsburg,  183  Pa. 
St.  198;  Fifty-fifth  St.,  16  Pa.  Super.  Ct.  133. 

Washington.  —  Bellingham  Bay  Imp.  Co.  v. 
New  Whatcom,  17  Wash.  496. 

3.  Hughes  v.  Parker,  148  Ind.  692. 

4.  Bickerdike  v.  Chicago,  185  111.  280;  Gra- 
ham v.  Chicago,  187  111.  411  ;  Mead  v.  Chicago, 
186  111.  54. 

5.  Reassessments. —  In  the  Matter  of  Manger, 
23  Hun  (N.  Y.)  658.  See  also  Gorman  v.  State, 
157  Ind.  205;  Dowell  v.  Portland,  13  Oregon 
248  ;  Dean  v.  Charlton,  27  Wis.  522.  See,  how- 
ever, Woodhouse  v.  Burlington,  47  Vt.  300. 

6.  United  States.  —  Spencer  v.  Merchant,  125 
U.  S.  345;  Farrell  v.  West  Chicago  Park 
Com'rs,  181  U.  S.  404. 


California.  —  Himmelmann  v.  Cofran,  36 
Cal.  411;  Dyer  v.  Scalmanini,  69  Cal.  637; 
Wood  v.  Strother,  76  Cal.  545,  9  Am.  St.  Rep. 
249;  Ede  v.  Cuneo,  126  Cal.  167;  Westall  v. 
Altschul,  126  Cal.  164;  Hornung  v.  McCarthy, 
126  Cal.  17;  Reid  v.  Clay,  134  Cal.  207. 

Illinois.  —  Laflin  v.  Chicago,  48  111.  449 ; 
Wells  v.  Chicago,  66  111.  280 ;  Chicago  v. 
Vright,  80  111.  579 ;  Pardridge  v.  Hyde  Park, 
131  111.  537;  Philadelphia,  etc.,  Coal,  etc.,  Co. 
v.  Chicago,  158  111.  9;  West  Chicago  Park 
Com'rs  v.  Sweet,  167  111.  326;  West  Chicago 
Park  Com'rs  v.  Farber,  171  111.  146;  Cummings 
v.  West  Chicago  Park  Com'rs,  181  111.  136;  Far- 
rell v.  West  Chicago  Park  Com'rs,  182  111.  250; 
People  v.  Pontiac,  185  111.  437;  Markley  v. 
Chicago,  190  111.  276;  Alton  v.  Foster,  74  111. 
App.  511. 

Iowa.  —  Tuttle  v.  Polk,  84  Iowa  12. 

Kansas.  —  Emporia  v.  Bates,  16  Kan.  495; 
Emporia  v.  Norton,  13  Kan.  569,  16  Kan.  236; 
Newman  v.  Emporia,  41  Kan.  583  ;  Manley  v. 
Emlen,  46  Kan.  655 ;  Parker  v.  Atchison,  48 
Kan.  574. 

Kentucky.  —  Cooper  v.  Nevin,  90  Ky.  85. 

Maryland.  —  Baltimore  v.  Ulman,  79  Md.  469. 

Michigan.  ■ —  French  v.  Lansing,  30  Mich. 
379  ;  Byram  v.  Detroit,  50  Mich.  56  ;  Brevoort 
v.  Detroit,  24  Mich.  322 ;  Townsend  v.  Manis- 
tee, 88  Mich.  408;  Smith  v.  Detroit,  120  Mich. 
572. 

Minnesota.  —  Carpenter  v.  St.  Paul,  23  Minn. 
232;  St.  Paul  v.  Mullen,  27  Minfl.  78;  State  v. 
Egan,  64  Minn.  331  ;  State  v.  Ensign,  55  Minn. 
278  ;  State  v.  District  Ct.,  77  Minn.  248. 

New  Jersey.  —  Bergen  v.  State,  32  N.  J.  L. 
490;  State  v.  West  Hoboken,  37  N.  J.  L.  406; 
State  v.  Plainfield,  38  N.  J.  L.  93;  State  v. 
Newark,  34  N.  J.  L.  236  ;  Smith  v.  Newark,  33 
N.  J.  Eq.  545  ;  Souther  v.  South  Orange,  46  N. 
J.  L.  317;  Brown  v.  South  Orange,  49  N.  J.  L. 
104;  Aldridge  v.  Essex  Public  Road  Board,  51 
N.  J.  L.  166;  Howard  Sav.  Inst.  v.  Newark,  52 
N.  J.  L.  1  ;  Protestant  Foster  Home  v.  Newark, 
52  N.  J.  L.  138;  Fountain  v.  Newark,  57  N.  J. 
Eq.  76  ;  Brewer  v.  Elizabeth,  66  N.  J.  L.  547. 

New  York.  —  Matter  of  Van  Antwerp.  56  N. 
Y.  261;  Jones  v.  Tonawanda.  158  N.  Y.  438; 
Tingue  v.  Port  Chester.  101  N.  Y.  294. 

North  Dakota.  —  Budge  v.  Grand  Forks,  1 
N.  Dak.  300. 

Ohio.  —  Raymond  v.  Cleveland,  42  Ohio  St. 
522;  Schmidt  v.  Elmwood  Place,  8  Ohio  Cir. 
Dec.  113.  15  Ohio  Cir.  Ct.  351;  Butler  v.  To- 
ledo, 5  Ohio  St.  225. 
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may,  by  a  subsequent  act,  authorize  a  reassessment,1  and  this  has  been  held 
true  though  the  original  assessment  was  void  by  reason  of  an  unconstitutional 
provision  in  the  act  authorizing  it.a  Some  statutes  authorize  a  reassessment 
for  the  deficiency  where  the  original  assessment  proves  to  be  insufficient  to 
pay  for  the  improvement.3  After  an  assessment,  though  invalid  for  irregu- 
larities, has  been  paid,  the  municipality  cannot  make  a  reassessment,4  even, 
it  has  been  held,  though  the  payment  was  made  by  another  than  the  owner 
of  the  property  against  which  the  assessment  was  levied.5 

15.  Curative  Acts.  —  In  the  absence  of  an  express  constitutional  inhibition 
of  such  legislation  the  legislature  may,  by  retrospective  enactment,  cure  an 
irregularity  in  levying  an  assessment,  if  it  had  antecedent  power  to  render  the 
objectionable  act  or  omission  immaterial,6  and  statutes  legalizing  a  special 
assessment  for  a  local  improvement  passed  after  the  entry  of  a  judgment 


Oregon.  —  Nottage  v.  Portland,  35  Oregon 
539,  76  Am.  St.  Rep.  513. 

Pennsylvania.  —  Bingaman  v.  Pittsburgh,  147 
Pa.  St.  353;  Omega  St.,  152  Pa.  St.  129;  Shiloh 
St.,  152  Pa.  St.  136;  Twenty-eighth  St.,  158  Pa. 
St.  464;  Morewood  Ave.,  159  Pa.  St.  20. 

Vermont.  —  Boyden  v.  Brattleboro,  65  Vt.  504. 

Washington. —  Cline  v.  Seattle,  13  Wash.  444; 
Frederick  v.  Seattle,  13  Wash.  428;  Tacoma 
Land  Co.  v.  Tacoma,  14  Wash.  700  ;  Annie 
Wright  Seminary  v.  Tacoma,  23  Wash.  109; 
McNamee  v.  Tacoma,  24  Wash.  591  ;  Port  An- 
geles v.  Lauridsen,  26  Wash.  153  ;  Philadelphia 
Mortg.,  etc.,  Co.  v.  New  Whatcom,  19  Wash. 
225;  Phillips  v.  Olympia,  21  Wash.  153;  Lewis 
v.  Seattle,  28  Wash.  639. 

Wisconsin.  —  Mills  v.  Charleton,  29  Wis.  400, 
9  Am.  Rep.  578;  Dill  v.  Roberts,  30  Wis.  178; 
Tallman  v.  Janesville,  17  Wis.  71  ;  Cross  v. 
Milwaukee,  19  Wis.  509;  Dean  v.  Borchsenius, 
30  Wis.  236 ;  May  v.  Holdridge,  23  Wis.  93  ; 
Sanderson  v.  Herman,  108  Wis.  662. 

1.  Newman  v.  Emporia,  41  Kan.  583  ;  Balti- 
more v.  Ulman,  79  Md.  469 ;  Carpenter  v.  St. 
Paul,  23  Minn.  232;  In  re  Piedmont  Ave.,  East, 
59  Minn.  522;  State  v.  Newark,  34  N.  J.  L. 
236  ;  May  v.  Holdridge,  23  Wis.  93.  See,  how- 
ever, St.  Louis  v.  Clemens.  52  Mo.  T33. 

2.  State  v.  Elizabeth,  40  N.  J.  L.  278 ; 
Righter  v.  Newark,  45  N.  J.  L.  104;  Howard 
Sav.  Inst.  v.  Newark,  52  N.  J.  L.  1  ;  Chester  v. 
Pennell,  169  Pa.  St.  300.  See  also  Elizabeth  v. 
State,  45  N.  J.  L.  157. 

3.  Arkansas.  —  Earl  v.  Board  of  Improve- 
ment, 70  Ark.  211. 

California.  —  Gill  v.  Oakland,  124  Cal.  335. 

Illinois.  —  Moore  v.  People,  106  111.  376; 
Partridge  v.  Hyde  Park,  131  111.  537;  Union 
Bldg.  Assoc.  v.  Chicago,  61  111.  439;  Workman 
v.  Chicago,  61  111.  463  ;  Greeley  v.  Cicero,  148 
111.  632;  Wickett  v.  Cicero,  152  111.  575;  West 
Chicago  Park  Com'rs  v.  Metropolitan  West 
Side  El.  R.  Co.,  182  111.  246. 

Indiana.  —  Montgomery  County  v.  Fullen, 
118  Ind.  158. 

Michigan.  —  Thayer  v.  Grand  Rapids,  82 
Mich.  298. 

New  Jersey.  —  Johnston  v.  Trenton,  43  N.  J. 
L.  166. 

Nezv  York.  —  Meech  v.  Buffalo,  29  N.  Y.  iq8. 

Ohio.  —  Dodsworth  v.  Cincinnati,  10  Ohio 
Cir.  Dec.  177.  18  Ohio  Cir.  O.  ?88. 

Washington.  —  Philadelphia  Mortg.,  etc..  Co. 
v.  New  Whatcom,  19  Wash.  225. 
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4.  Norris  v.  Elizabeth,  51  N.  J.  L.  485;  Bay- 
onne  v.  Morris,  61  N.  J.  L.  127.  Compare 
Philadelphia,  etc.,  Coal,  etc.,  Co.  v.  Chicago, 
158  111.  9. 

5.  Danenhower  v.  District  of  Columbia,  18 
D.  C.  99;  Dowell  v.  Portland,  13  Oregon  248. 
Compare  Tacoma  Land  Co.  v.  Tacoma,  14 
Wash.  700. 

6.  Curative  Acts  —  California.  —  San  Fran- 
cisco v.  Certain  Real  Estate,  42  Cal.  513;  Him- 
melmann  v.  Hoadley,  44  Cal.  213  ;  Reis  v.  Graff, 
51  Cal.  86;  People  v.  O'Neill,  51  Cal.  91  ;  Peo- 
ple v.  Kinsman,  51  Cal.  92;  People  v.  McCain. 
51  Cal.  360. 

Connecticut.  —  Harris  v.  Ansonia,  73  Conn. 
359- 

District  of  Columbia.  —  Great  Falls  Ice  Co. 
v.  District  of  Columbia,  19  D.  C.  327. 

Iowa.  —  Richman  v.  Muscatine  County,  77 
Iowa  513,  14  Am.  St.  Rep.  308. 

Kansas.  —  Newman  v.  Emporia,  41  Kan. 
S83. 

Maryland.  —  O'Brian  v.  Baltimore  County,  51 
Md.  15. 

Michigan.  —  People  v.  Ingham  County,  20 
Mich.  95. 

New  York.  —  Tifft  v.  Buffalo,  82  N.  Y.  204; 
People  v.  McDonald,  69  N.  Y.  362;  Matter  of 
Sackett,  etc.,  Streets,  74  N.  Y.  95 ;  Poth  v. 
New  York,  151  N.  Y.  16;  In  re  Delaware,  etc., 
Canal  Co.,  (County  Ct.)  8  N.  Y.  Supp.  352; 
Smith  v.  Buffalo,  159  N.  Y.  427,  affirming  90 
Hun  (N.  Y.)  n8>  People  v.  Brooklyn,  71  N. 
Y.  49s;  Cromwell  v.  MacLean,  123  N.  Y.  490; 
Ensign  v.  Barse,  107  N.  Y.  329. 

Ohio.  —  Becher  v.  McCloud,  2  Ohio  Cir.  Dec. 
561,  4  Ohio  Cir.  Ct.  305;  Bolton  v.  Cleveland, 
35  Ohio  St.  319. 

Oregon.  —  Nottage  v.  Portland,  35  Oregon 
539,  76  Am.  St.  Rep.  513;  Thomas  v.  Portland. 
40  Oregon  50  ;  Oregon  Real  Estate  Co.  v.  Port- 
land, 40  Oregon  56. 

Pennsylvania.  —  Chester  v.  Black,  132  Pa.  St. 
568  ;  Schenley  v.  Com.,  36  Pa.  St.  29,  78  Am. 
Dec.  359;  Com.  v.  Marshall,  69  Pa.  St.  328; 
Hewitt's  Appeal,  88  Pa.  St.  55 ;  Donley  v. 
Pittsburgh,  147  Pa.  St.  348,  30  Am.  St.  Rep. 
738;  New  Brighton  v.  Biddell,  201  Pa.  St.  96; 
Williamsport  v.  Lloyd.  9  Pa.  Dist.  735  ;  Phila- 
delphia v.  Athow,  10  Pa.  Dist.  187. 

Wisconsin.  —  Dean  v.  Charlton,  23  Wis.  590  ; 
Mills  v.  Charleton,  29  Wis.  400,  9  Am.  Rep. 
578. 

Compare  St.  Louis  v.  Clemens,  52  Mo.  133. 
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declaring  the  assessment  to  be  invalid  are  operative  so  far  as  they  relate  to 
those  acts  which  might  have  been  in  the  first  instance  dispensed  with.1  The 
legislature  can  validate  an  assessment  from  the  time  of  the  validating  act 
only,2  and  cannot,  of  course,  validate  an  assessment  which  is  so  fundamentally 
defective  that  the  original  levy  was  invalid  on  constitutional  grounds;3  and  it 
has  been  held  that  where  a  municipality  acted  without  power  in  making  a 
public  improvement  at  the  expense  of  property  owners,  the  legislature  cannot 
by  a  subsequent  enactment  authorize  the  levy  of  special  assessments  against 
property  benefited  to  pay  for  the  improvement.4 

VIII.  Enforcement  and  Collection  —  1.  Remedy  in  General.  —  The  statutes 
generally  provide  for  the  manner  in  which  special  assessments  shall  be 
enforced.5  They  are  frequently  made  collectible  in  the  same  manner  as  other 
taxes,6  but  general  statutory  provisions  relating  to  the  enforcement  of  taxes 
refer  merely  to  ordinary  taxation,  and  do  not  apply  to  the  enforcement  of 
special  assessments.7  Sometimes  the  statutes  have  authorized  municipalities 
to  provide  by  ordinance  for  the  manner  in  which  payment  of  special  assess- 
ments should  be  enforced.8  Where  the  statute  expressly  provides  the  remedy 
for  the  enforcement  of  the  assessment,  that  remedy  alone,  it  has  been  held, 
can  be  resorted  to.9    But  where  the  statutes  fail  to  provide  a  remedy,  any 


1.  Loomis  v.  Little  Falls,  66  N.  Y.  App.  Div. 
299. 

2.  Ziegler  v.  Flack,  54  N.  Y.  Super.  Ct.  69. 

3.  People  v.  Lynch,  51  Cal.  15,  21  Am.  Rep. 
677  ;  Brady  v.  King,  53  Cal.  44  ;  Schumacker  v. 
Toberman,  56  Cal.  508 ;  Baltimore  v.  Horn,  26 
Md.  194;  Butler  v.  Saginaw  County,  26  Mich. 
22;  Tifft  v.  Buffalo,  82  N.  Y.  204;  Dederer  v. 
Voorhies,  81  N.  Y.  153;  Reading  it.  Savage,  120 
Pa.  St.  198. 

4.  Bellevue  v.  Peacock,  89  Ky.  495,  29  Am. 
St.  Rep.  552;  Meadville  v.  Dickson,  129  Pa.  St. 
1.  Compare  Righter  v.  Newark,  45  N.  J.  L.  104. 
See  also  supra,  this  title,  Nature  of  Improve- 
ments for  Which  Assessments  May  Be  Levied 
—  Improvements  Previously  Constructed. 

5.  Statutory  Provisions — California.  —  Dyer 
v.  Pixley,  44  Cal.  153;  Dyer  v.  Barstow,  53 
Cal.  81;  Williams  v.  Mecartney,  69  Cal.  556; 
German  Sav.,  etc.,  Soc.  v.  Ramish,  138  Cal. 
120. 

Georgia.  —  Bacon  v.  Savannah,  86  Ga.  301. 

Illinois.  —  Chicago  v.  Colby,  20  111.  614;  Mar- 
tin v.  People,  87  111.  524 ;  Murphy  v.  People, 
120  111.  234,  183  111.  185. 

Indiana.  —  Flournoy  v.  Jeffersonville,  17  Ind. 
169,  79  Am.  Dec.  468;  Palmer  v.  Stumph,  29 
Ind.  329;  Crowell  v.  Jaqua,  114  Ind.  246;  Mar- 
tin v.  Wills,  157  Ind.  153;  Dowell  v.  Talbc 
Paving  Co.,  138  Ind.  675;  Phillips  v.  Jollisaint, 
7  Ind.  App.  458. 

Kentucky.  —  Covington  v.  Worthington,  88 
Ky.  206. 

Louisiana.  —  Municipality  No.  1  v.  Millan- 
don,  12  La.  Ann.  769. 

Michigan.  —  Auditor  Gen.  v.  Maier,  95  Mich. 
127. 

Minnesota.  —  McComb  v.  Bell,  2  Minn.  295  ; 
Rogers  v.  Heyderstaedt,  65  Minn.  229. 

Missouri.  —  Syenite  Granite  Co.  v.  Bobb,  37 
Mo.  App.  483. 

New  Jersey.  —  State  v.  Trenton,  38  N.  J.  L. 
64  ;  Bowyer  v.  Camden,  50  N.  J.  L.  87. 

Ohio.  —  Gest  v.  Cincinnati,  26  Ohio  St.  275; 
Makley  v.  Whitmore.  61  Ohio  St.  587. 

Pennsylvania.  —  Council  v.  Mnynmonsing.  2 
Pa.  St.  224;  Philadelphia  v.  Dobbins,  18  Pa. 


Co.  Ct.  63;  Titusville  St.,  3  Pa.  Dist.  752; 
Philadelphia  v.  Juvenal,  5  Pa.  Dist.  631. 

Texas.  —  Bordages  v.  Higgins,  1  Tex.  Civ. 
App.  43- 

Washington.  —  Krutz  v.  Gardner,   18  Wash. 

332. 

Wisconsin.  —  State  v.  Hobe,  106  Wis.  411. 

It  is  not  within  the  power  of  the  legislature 
to  provide  that  an  assessment  may  be  collected 
of  one  citizen  by  one  process  and  of  another 
by  a  process  entirely  different.  McComb  v. 
Bell,  2  Minn.  295. 

Assessment  Against  Public  Property  —  Man- 
damus. — ■  Where  the  property  assessed  belongs 
to  the  public,  payment  should  be  enforced  by 
mandamus  to  the  public  authorities,  after  judg- 
ment, and  not  by  sale  of  the  property.  High- 
way Com'rs  v.  East  Lake  Fork  Special  Drain- 
age Dist.,  127  111.  581. 

6.  Collectible  as  Taxes.  —  Highlands  v.  John- 
son, 24  Colo.  371  ;  Auditor  Gen.  v.  Maier,  95 
Mich.  127;  Bowyer  v.  Camden,  50  N.  J.  L.  87; 
Makley  v.  Whitmore,  61  Ohio  St.  587;  South 
Chester  v.  Broomall,  1  Del.  Co.  Rep.  (Pa.)  58; 
State  v.  Hobe,  106  Wis.  411. 

7.  Sharp  v.  Speir,  4  Hill  (N.  Y.)  76;  Allen  v. 
Galveston,  51  Tex.  302;  Bordages  v.  Higgins, 
1  Tex.  Civ.  App.  43. 

8.  Ordinances  Directing  Collection.  —  See  for 
example  Dubuque  v.  Harrison,  34  Iowa  163  ; 
Paine  v.  Spratley,  5  Kan.  525  ;  Bordages  v.  Hig- 
gins, 1  Tex.  Civ.  App.  43  ;  Bonham  v.  Preston, 
(Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  391. 

9.  Exclusiveness  of  Statutory  Remedy  —  Illi- 
nois. —  Illinois  Cent.  R.  Co.  v.  East  Lake  Fork 
Drainage  Dist.,  129  111.  417. 

Indiana.  —  State  v.  Mtna  L.  Ins.  Co.,  1 17  Ind. 
251- 

Massachusetts.  —  West  Roxbury  v.  Minot, 
114  Mass.  346;  Roxbury  v.  Nickerson,  114 
Mass.  544. 

Missouri.  —  Carlin  v.  Cavender,  56  Mo.  286  ; 
St.  Louis  v.  Bressler,  56  Mo.  350 ;  Seibert  v. 
Copp,  62  Mo.  183  ;  Louisiana  v.  Miller,  66  Mo. 
467;  Higgins  v.  Ausmuss,  77  Mo.  351;  Clinton 
v.  Henry  County,  115  Mo.  557,  37  Am.  St.  Rep. 
415;  Moberly  v.  Wight,  19  Mo.  App.  269. 
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appropriate  remedy  may  be  used.1  Some  statutes  expressly  provide  that  the 
lien  of  the  assessment  may  be  foreclosed  in  the  same  manner  as  a  mortgage  is 
foreclosed,2  and  it  has  been  held  that  where  the  statute  fails  to  prescribe  the 
manner  of  enforcement,  the  lien  may  be  enforced  by  a  suit  in  equity.3  In 
Pennsylvania  the  lien  is  enforceable  by  scire  facias."4  Notwithstanding  the 
existence  of  the  lien,  a  municipal  corporation  may  not  without  suit  sell  the 
land  to  pay  the  assessment,  unless  authority  to  do  so  is  delegated  by  statute.5 

strict  Compliance  with  statute.  —  In  resorting  to  a  special  statutory  remedy  for 
the  enforcement  of  assessments,  the  requirements  of  the  statute  are  to  be 
strictly  complied  with.6 

2.  By  Whom  Assessment  to  Be  Enforced.  —  As  a  general  rule,  the  statutes 
provide  for  the  collection  and  enforcement  of  special  assessments  by  the 
municipality  by  which  they  are  levied,  through  the  agency  of  designated  offi- 
cers.7 Under  some  statutes  the  contractor  for  the  improvement  for  whose 
benefit  the  assessments  are  levied  is  authorized  to  institute  the  proceeding  for 
enforcement,8  and  when  such  is  the  case  the  assignee  of  such  contractor  is 


New  York.  —  Little  Falls  v.  Cobb,  80  Hun 
(N.  Y.)  20. 

Ohio.  —  Deatrick  v.  Defiance,  1  Ohio  Cir. 
Dec.  189. 

Pennsylvania.  —  Philadelphia  v.  Merklee,  159 
Pa.  St.  515. 

Texas.  —  Bordages  v.  Higgins,  1  Tex.  Civ. 
App.  43,  reversing  Bonham  v.  Preston,  (Tex. 
Civ.  App.  1893)  22  S.  W.  Rep.  756. 

1.  New  Haven  v.  Fair  Haven,  etc.,  R.  Co.,  38 
Conn.  422,  9  Am.  Rep.  399. 

2.  Foreclosure  in  Equity.  —  Norwich  v.  Hub- 
bard, 22  Conn.  588  ;  New  Haven  v.  Fair  Haven, 
etc.,  R.  Co.,  38  Conn.  422,  9  Am.  Rep.  399 ; 
Waterbury  v.  Schmitz,  58  Conn.  522;  Bozarth  v. 
McGillicuddy,  19  Ind.  App.  26;  Cleveland,  etc., 
R.  Co.  v.  Edward  C.  Jones  Co.,  20  Ind.  App.  87  ; 
New  York  v.  Colgate,  12  N.  Y.  140. 

3.  Huff  v.  Jacksonville,  39  Fla.  1  ;  Mclnerny 
v.  Reed,  23  Iowa  410;  Merriam  v.  Moody,  25 
Iowa  163;  Paine  v.  Spratley,  5  Kan.  525; 
Allen  v.  Galveston,  51  Tex.  302. 

4.  Scire  Facias. —  Philadelphia  v.  Philadel- 
phia, etc.,  R.  Co.,  1  Pa.  Super.  Ct.  236  ;  Phila- 
delphia v.  Merz,  9  Pa.  Dist.  369 ;  Philadelphia 
v.  Adams,  18  Pa.  Super.  Ct.  639;  Ferguson  v. 
Quinn,  123  Pa.  St.  337;  Funk  v.  Harkness,  3 
Pa.  Dist.  423;  McKeesport  v.  Leezer,  12  Pa.  Co. 
Ct.  537- 

5.  Summary  Sale.  —  Merriam  v.  Moody,  25 
Iowa  163;  Mclnerny  v.  Reed,  23  Iowa  410; 
Paine  v.  Spratley,  5  Kan.  525  ;  Leavenworth  v. 
Laing,  6  Kan.  274;  Sharp  v.  Speir,  4  Hill  (N. 
Y.)  76;  Allen  v.  Galveston,  51  Tex.  302.  See 
further  infra,  this  section,  Sale  of  Land. 

6.  Compliance  with  Statutory  Provisions  — 
United  States. — Lyon  v.  Alley,  130  U.  S.  177. 

California.  —  Creighton  v.  Manson,  27  Cal. 
613;  People  v.  Reay,  52  Cal.  423. 

Illinois.  —  Chicago  v.  Wright,  32  111.  192; 
Hoover  v.  People,  171  111.  182;  McChesney  v. 
People,  171  111.  267;  Doremus  v.  People,  173 
111.  63. 

Indiana.  —  Scott  v.  Brackett,  89  Ind.  413. 

Missouri.  —  Security  Sav.  T.  Co.  v.  Donnell, 
1  Mo.  App.  Rep.  571. 

New  York.  —  Staples  v.  Fairchild,  3  N.  Y.  41. 

Pennsylvania.  —  Reilly  v.  Philadelphia,  60 
Pa.  St.  467. 

7.  Enforcement  by  Municipality  —  Illinois.  — 
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Chicago  v.  Rock  Island  R.  Co.,  20  111.  286  ;  Hills 
v.  Chicago,  60  111.  86 ;  Webster  v.  Chicago,  62 
111.  302  ;  Smith  v.  People,  87  111.  74 ;  Doremus  v. 
People,  173  111.  63. 

Indiana.  —  Indiana  Bond  Co.  v.  Bruce,  13 
Ind.  App.  550;  Connersville  v.  Merrill,  14  Ind. 
App.  303- 

Iowa.  —  Mclnerny  v.  Reed,  23  Iowa  410 ; 
Shaw  v.  Des  Moines  County,  74  Iowa  679. 

Kansas.  —  Challis  v.  Parker,  1 1  Kan.  384. 

Louisiana.  —  Robb  v.  Potts,  2  La.  Ann.  552; 
New  Orleans  v.  Wire,  20  La.  Ann.  500. 

Missouri.  —  St.  Louis  v.  Clemens,  36  Mo.  468  ; 
Kansas  City  v.  Rice,  89  Mo.  685. 

New  Jersey.  —  Bowyer  v.  Camden,  50  N.  J. 
L.  87. 

New  York.  —  Litchfield  v.  McComber,  42 
Barb.  (N.  Y.)  288. 

Ohio.  —  Fremont  v.  Hayes,  7  Ohio  Dec.  263, 
4  Ohio  N.  P.  379 ;  Cincinnati  v.  Gwynne,  10 
Ohio  192;  Gest  v.  Cincinnati,  26  Ohio  St.  275. 

Pennsylvania.  —  Philadelphia  v.  Meighan,  159 
Pa.  St.  49S  ;  Philadelphia  v.  Wistar,  35  Pa.  St. 
427  ;  Reilly  v.  Philadelphia,  60  Pa.  St.  467. 

Texas.  —  Bennison  v.  Galveston,  18  Tex.  Civ. 
App.  20. 

Washington.  —  McEwan  v.  Spokane,  16  Wash. 
212;  McMillan  v.  Tacoma,  26  Wash.  358. 

Wisconsin.  —  State  v.  Hobe,  106  Wis.  411. 

8.  Enforcement  by  Contractor  —  California.  — 
Wells  v.  Wood,  114  Cal.  255  ;  Creighton  v. 
Pragg,  21  Cal.  115;  Emery  v.  San  Francisco 
Gas  Co.,  28  Cal.  345;  Taylor  v.  Palmer,  31  Cal. 
240;  Hendrick  v.  Crowley,  31  Cal.  471  ;  Cham- 
bers v.  Satterlee,  40  Cal.  497  ;  Dyer  v.  North,  44 
Cal.  157;  Diggins  v.  Hartshorne,  108  Cal.  154. 

Illinois.  —  Little  v.  Chicago,  46  111.  App.  534. 

Indiana.  —  Budd  v.  Kraus,  79  Ind.  137;  Van 
Sickle  v.  Belknap,  129  Ind.  558  ;  Bennett  v.  Sei- 
bert,  10  Ind.  App.  369;  Sims  v.  Hines,  121  Ind. 
534;  Dowell  v.  Talbot  Paving  Co.,  138  Ind.  675  ; 
Jessen  v.  Pierce,  25  Ind.  App.  222. 

Iowa.  —  Risdom  v.  Shank,  37  Iowa  82  ;  Bur- 
lington v.  Quick,  47  Iowa  222 ;  Tuttle  v.  Polk, 
84  Iowa  12. 

Ohio.  —  Hill  v.  Higdon,  5  Ohio  St.  243,  67 
Am.  Dec.  289 ;  Northern  Indiana  R.  Co.  v.  Con- 
nelly, 10  Ohio  St.  159;  Creighton  v.  Scott,  14 
Ohio  St.  438 ;  Gest  v.  Cincinnati,  26  Ohio  St. 
275. 
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equally  entitled  to  institute  such  proceedings.1 

3.  Demand.  —  Unless  required  by  statute  it  does  not  seem  that  a  demand 
for  the  payment  of  a  special  assessment  is  necessary  before  proceedings  may 
be  instituted  for  its  enforcement.3  The  statutes,  however,  frequently  require 
as  a  condition  precedent  that  a  demand  be  made.3 

4.  Payment  in  Instalments.  —  In  the  absence  of  statutory  authority  the 
municipality  has  no  right  to  make  the  assessment  payable  in  instalments,4  but 
the  statutes  frequently  provide  for  such  mode  of  payment.5 

5.  Interest.  — The  general  rule  with  regard  to  ordinary  taxes  that  they  do 
not  bear  interest  unless  so  provided  by  statute  6  has  been  held  to  be  equally 
applicable  to  special  assessments  for  local  improvements.7     The  statutes, 


1.  Hendrick  v.  Crowley,  31  Cal.  471  ;  Diggins 
v.  Hartshorne,  108  Cal.  154;  Warren  v.  Russell, 
129  Cal.  381;  Reid  v.  Clay,  134  Cal.  207;  Gill 
v.  Dunham,  (Cal.  1893)  34  Pac.  Rep.  68;  Bern- 
stein v.  Downs,  112  Cal.  197;  Taber  v.  Ferguson, 
109  Ind.  227;  Kansas  City  v.  Rice,  89  Mo.  685; 
Bambrick  v.  Campbell,  37  Mo.  App.  460 ;  Gal- 
breath  v.  Newton,  45  Mo.  App.  312;  Guinotte  v. 
Ridge,  46  Mo.  App.  254 ;  Ernst  v.  Kunkle,  5 
Ohio  St.  520.  See  also  Cochran  v.  Collins,  29 
Cal.  129. 

2.  Demand.  —  Sloan  v.  Faurot,  1 1  Ind.  App. 
689;  Myers  v.  Indianapolis  Union  R.  Co.,  12 
Ind.  App.  170;  Lewis  v.  Albertson,  23  Ind.  App. 
147. 

3.  Guerin  v.  Reese,  33  Cal.  292 ;  Himmelman 
v.  Danos,  35  Cal.  441  ;  Gaffney  v.  Gough,  36  Cal. 
104;  Himmelmann  v.  Reay,  38  Cal.  163;  Him- 
melmann  v.  Hoadley,  44  Cal.  213  ;  Himmelmann 
v .  Woolrich,  45  Cal.  249  ;  Dyer  v.  Chase,  52  Cal. 
440;  Whiting  v.  Townsend,  57  Cal.  515;  Him- 
melman v.  Booth,  53  Cal.  50;  Buckman  v. 
Landers,  11 1  Cal.  347;  Potwin  v.  Johnson,  108 
111.  73  ;  Philadelphia,  etc.,  R.  Co.  v.  Shipley,  72 
Md.  88  ;  Gould  v.  Baltimore,  58  Md.  46,  59  Md. 
378;  Manice  v.  New  York,  8  N.  Y.  120. 

By  Whom  Made.  —  The  demand  may  be  made 
by  any  person  authorized  by  law  to  receive  pay- 
ment. Manice  v.  New  York,  8  N.  Y.  120; 
Guerin  v.  Reese,  33  Cal.  292. 

Where  the  assessment  is  to  be  collected  by  the 
contractor  or  his  agent  or  assigns,  and  more  than 
one  person  is  interested  therein,  a  demand  by 
one  is  sufficient.    Gaffney  v.  Gough,  36  Cal.  104. 

Demand  by  Agent.  —  Himmelmann  v.  Wool- 
rich,  45  Cal.  249;  Williams  v.  Bergin,  127  Cal. 
578.    See  also  Reid  v.  Clay,  134  Cal.  207. 

By  Contractor  After  Assignment  as  Security.  — 
Foley  v.  Bullard,  97  Cal.  516. 

Demand  by  Assignee  of  Contractor.  —  Banaz  v. 
Smith,  1 33  Cal.  102. 

Personal  Demand.  —  The  demand,  if  possible, 
should  be  personal.  Manice  v.  New  York,  8  N. 
Y.  120;  Guerin  v.  Reese,  33  Cal.  292. 

In  California,  if  a  personal  demand  cannot  be 
made,  demand  should  be  made  of  the  agent  of 
the  person  assessed  ;  and  if  he  cannot  be  found, 
the  demand  may  be  made  publicly,  upon  the 
premises  assessed.  Guerin  v.  Reese,  33  Cal. 
292;  Whiting  v.  Townsend,  57  Cal.  515;  Mc- 
Bean  v.  Martin,  96  Cal.  188. 

Demand  must  be  made  in  the  manner  pro- 
vided by  statute,  and  when  a  demand  on  the 
premises  is  required,  a  demand  at  or  near  the 
premises  is  insufficient.  Alameda  Macadamiz- 
ing Co.  v.  Williams,  70  Cal.  534. 

In  case  of  a  demand  on  the  premises,  the  de- 
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mand  should  be  made  so  as  to  be  heard  by  a 
tenant  occupying  a  house  upon  the  lot  assessed. 
Himmelmann  v.  Townsend,  49  Cal.  150. 

Amount  Demanded.  —  The  demand  should  be 
for  the  exact  amount  chargeable  and  due.  Dyer 
v.  Chase,  52  Cal.  440;  Schirmer  v.  Hoyt,  54  Cal. 
280. 

Proof  of  Demand.  —  Buckman  v.  Landers, 
in  Cal.  347. 

Return  of  Demand.  —  A  return  should  be 
made  showing  where,  when,  and  in  what  manner 
the  demand  was  made.  Guerin  v.  Reese,  33  Cal. 
292;  Guerin  v.  Reese,  33  Cal.  292;  Himmelmann 
v.  Reay,  38  Cal.  163.  See  also  Moffitt  v.  Jordan, 
127  Cal.  622. 

4.  Payment  in  Instalments.  —  Culver  v.  People, 
161  111.  89;  Farrell  v.  West  Chicago,  162  111. 
280;  White  v.  West  Chicago,  164  111.  196; 
Charleston  v.  Cadle,  166  111.  487;  Trimble  v. 
Chicago,  168  111.  567;  Charleston  v.  Johns- 
ton, 170  111.  336;  Andrews  v.  People,  173  111. 
123. 

5.  Illinois.  —  Peoples.  Chicago,  152  111.  546; 
Merriam  v.  People,  160  111.  555;  Andrews  v. 
People,  164  111.  581  ;  Latham  v.  Wilmette,  168 
111.  153;  Walker  v.  People,  170  111.  410;  Parker 
v.  La  Grange,  171  111.  344;  Glover  v.  People, 
194  111.  22;  Gage  v.  Chicago,  195  111.  490;  Mor- 
gan Park  v.  Gahan,  35  111.  App.  646. 

Indiana.  —  Richcreek  v.  Moorman,  14  Ind. 
App.  370. 

New  York.  —  People  v.  Gilon,  (Supm.  Ct. 
Gen.  T.)  14  N.  Y.  Supp.  75  ;  Conde  v.  Schenec- 
tady, 164  N.  Y.  258,  reversing  29  N.  Y.  App. 
Div.  604. 

Ohio.  —  Hammond  v.  Pelton,  4  Ohio  Dec. 
(Reprint)  132,  1  Cleve.  L.  Rep.  59;  Fricke  v. 
Cincinnati,  1  Ohio  Dec.  671,  1  Ohio  N.  P.  98; 
Cordes  v.  Brooks,  6  Ohio  Cir.  Dec.  128;  Cincin- 
nati v.  Kennedy,  10  Ohio  Dec.  64;  Dodsworth 
v.  Cincinnati,  10  Ohio  Cir.  Dec.  177,  18  Ohio 
Cir.  Ct.  288  ;  Longworth  v.  Cincinnati,  10  Ohio 
Dec.  (Reprint)  683,  23  Cine.  L.  Bui.  100;  Pike 
v.  Cummings,  36  Ohio  St.  213. 

Washington.  —  German-American  Sav.  Bank 
v.  Spokane,  17  Wash.  315. 

6.  Interest.  —  See  the  title  Taxation. 

7.  Himmelman  v.  Oliver,  34  Cal.  246 ;  Sar- 
gent v.  Tuttle,  67  Conn.  162;  Murphy  v.  Peo- 
ple, 120  111.  234  ;  Brennert  v.  Farrier,  47  N.  J. 
L.  75;  Matter  of  Whitlock  Ave.,  51  N.  Y.  App. 
Div.  436.  See  also  U.  S.  v.  Dent,  1  Mackey 
(D.  C.)  463- 

Thus,  it  has  been  held  that  a  statutory  pro- 
vision allowing  interest  on  overdue  ordinary 
taxes  would  not  authorize  the  collection  of  in- 
terest on  special  assessments.    Sargent  v.  Tut- 
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however,  frequently  provide  that  special  assessments  shall  bear  interest  unless 
paid  when  due.1 

6.  Costs  and  Penalties  for  Nonpayment.  —  The  statutes  sometimes  provide 
for  the  allowance  of  attorney's  fees  when  special  assessments  are  enforced  by 
suit,2  or  for  a  certain  percentage  of  the  amount  of  the  assessment  as  a  collec- 
tion fee  or  penalty  for  nonpayment,3  and  for  the  taxation  of  the  costs  of  the 
proceedings.4 

7.  Limitation  of  Actions.  —  The  statutes  sometimes  expressly  provide  with 
regard  to  the  time  within  which  proceedings  to  enforce  special  assessments 
may  be  brought,5  but  where  no  such  provisions  exist,  it  is  said  that  the  period 
is  usually  fixed  by  analogy,  the  time  limited  being  that  fixed  by  statute  within 
which  mortgage  and  judgment  liens  may  be  enforced,6 


tie,  67  Conn.  162;  Murphy  v.  People,  120  111. 
234- 

The  provision  of  the  Connecticut  statutes 
that  "  neither  the  principal  *  *  *  nor  any 
interest  *  *  *  shall  be  collectible  "  until 
the  completion  of  the  improvement  (now  Gen. 
Stat.  Conn.  1902,  §  2052)  does  not  allow  in- 
terest after  such  completion.  Sargent  v.  Tut- 
tle,  67  Conn.  162. 

So  a  statute  remitting  liability  for  interest 
on  unpaid  taxes  does  not  apply  to  special  as- 
sessments. Seattle  v.  Whittlesey,  17  Wash. 
292. 

1.  Illinois.  —  Halsey  v.  Lake  View,  188  111. 
54°. 

Iowa.  —  Des  Moines  Brick  Mfg.  Co.  v. 
Smith,  108  Iowa  307;  Edwards,  etc.,  Constr. 
Co.  v.  Jasper  County,  (Iowa  1902)  90  N.  W. 
Rep.  1006. 

Louisiana.  —  Second  Municipality  v.  McFar- 
lane,  3  Rob.  (La.)  406. 

Minnesota.  —  Hennessy  v.  St.  Paul,  54  Minn. 
219. 

Missouri.  —  Bambrick  v.  Campbell,  37  Mo. 
App.  460;  St.  Louis  v.  Armstrong,  38  Mo.  167. 

Nebraska.  —  Lincoln  St.  R.  Co.  v.  Lincoln, 
61  Neb.  109. 

New  Jersey.  —  Hoboken  Land,  etc.,  Co.  v. 
Marvin,  51  N.  J.  L.  285;  Camp  v.  Neuscheler, 
67  N.  J.  L.  21. 

New  York.  —  People  v.  McFadden,  74  N.  Y. 
App.  Div.  248;  People  v.  Coler,  (Supm.  Ct. 
Spec.  T.)  31  Misc.  (N.  Y.)  211. 

Ohio.  —  Fricke  v.  Cincinnati,  1  Ohio  Dec. 
671,  1  Ohio  N.  P.  98. 

Oregon.  —  Mall  v.  Portland,  35  Oregon  89. 

Pennsylvania.  —  Northern  Liberties  v.  St. 
John's  Church,  13  Pa.  St.  104;  Schenley  v. 
Com.,  36  Pa.  St.  29,  78  Am.  Dec.  359. 

Texas.  —  Galveston  v.  Heard,  54  Tex.  420. 

Washington.  —  Annie  Wright  Seminary  v. 
Tacoma,  23  Wash.  109. 

When  Interest  Begins  to  Run.  —  McQuiddy  v. 
Gates,  69  Mo.  App.  156;  Hoboken  Land,  etc., 
Co.  v.  Marvin,  51  N.  J.  L.  285. 

Reassessment. —  Louisville  v.  Selvage,  106  Ky. 
730;  State  v.  Love,  37  N.  J.  L.  261  ;  Jersey  City 
v.  O'Callaghan,  41  N.  J.  L.  349;  Matter  of  Mil- 
ler, 24  Hun  (N.  Y.)  637;  Mayer  v.  New  York, 
101  N.  Y.  284;  Burkhardt  v.  Cincinnati,  4  Ohio 
Cir.  Dec.  586,  7  Ohio  Cir.  Ct.  260 ;  Seattle  v. 
Hill,  23  Wash.  92. 

Sufficiency  of  Notice  as  Basis  for  Interest.  — 
People  v.  Coler,  (Supm.  Ct.  Spec.  T.)  31  Misc. 
(N.  Y.)  211. 

2.  Attorney's  Fees. —  School  Dist  v.  Board  of 


Improvement,  65  Ark.  345  ;  Gillis  v.  Cleveland, 
87  Cal.  214;  Palmer  v.  Nolting,  13  Ind.  App. 
581  ;  Indiana  Bond  Co.  v.  Jameson,  24  Ind. 
App.  8;  Montesano  v.  Blair,  12  Wash.  188. 

Enforcement  of  Several  Assessments  Against 
Several  Lots  Owned  by  Same  Person.  —  Gillis  v. 
Cleveland,  87  Cal.  214. 

Making  Attorney's  Fee  Lien  on  Premises  — 
Reid  v.  Clay,  134  Cal.  207. 

3.  Tuttle  v.  Polk,  84  Iowa  12;  Tuttle  v.  Polk, 
92  Iowa  433  ;  State  v.  Norton,  63  Minn.  497  ; 
Toledo  v.  Piatt,  4  Ohio  Dec.  28,  2  Ohio  N.  P. 
304;  Baker  v.  French,  10  Ohio  Cir.  Dec.  222, 
18  Ohio  Cir.  Ct.  420;  Ashley  v.  Smith,  8  Kulp 
(Pa.)  60. 

Statutes  providing  penalties  for  the  nonpay- 
ment of  taxes  do  not  apply  to  local  assess- 
ments, Hosmer  v.  Hunt  Drainage  Dist.,  134  111. 
317,  unless  expressly  made  applicable  thereto, 
Bothwell  v.  Millikan,  104  Ind.  162;  Beltzhoover 
v.  Maple,  130  Pa.  St.  335;  Smith  v.  Kingston, 
120  Pa.  St.  357. 

4.  McChesney  v.  People,  171  111.  267. 

5.  Limitation  of  Actions — United  States. — 
Barden  v.  Duluth,  28  Fed.  Rep.  14. 

California.  —  Himmelman  v.  Carpentier,  47 
Cal.  42;  Reis  v.  Graff,  51  Cal.  86;  Daugherty 
v.  Henarie,  47  Cal.  9 :  Randolph  v.  Bayue,  44 
Cal.  366;  Williams  v.  Bergin,  116  Cal.  56. 

Missouri.  —  Folks  v.  Yost,  54  Mo.  App.  55  ; 
St.  Joseph  v.  Baker,  86  Mo.  App.  310. 

Ohio.  —  Bonte  v.  Taylor,  24  Ohio  St.  628. 

Pennsylvania.  —  Philadelphia  v.  Scott,  93  Pa. 
St.  25. 

Washington.  —  State  v.  Ballard,  16  Wash. 
418;  Bowman  v.  Colfax,  17  Wash.  344;  Ballard 
v.  West  Coast  Imp.  Co..  15  Wash.  572;  Fogg  v. 
Hoquiam,  23  Wash.  340. 

Wisconsin.  —  Levy  v.  Wilcox,  96  Wis.  127. 

Time  of  Accrual  of  Action.  —  Seattle  v. 
O'Connell,  16  Wash.  625;  Bowman  v.  Colfax, 
17  Wash.  344;  Reynolds  v.  Green,  27  Ohio  St. 
416. 

6.  Dickinson  v.  Trenton,  35  N.  J.  Eq.  416. 
See  also  Eyssell  v.  St.  Louis,  168  Mo.  607;  New 
York  v.  Colgate,  12  N.  Y.  140:  Magee  v.  Com., 
46  Pa.  St.  358. 

In  Kentucky  the  statutory  provision  that  ac- 
tions to  enforce  liabilities  created  by  statute 
should  be  brought  within  five  years  was  held 
to  be  applicable  to  proceedings  to  enforce  spe- 
cial assessments.  Kirwin  v.  Nevin,  (Ky.  1901) 
64  S.  W.  Rep.  647. 

The  Texas  statutory  provision  that  all  actions 
for  debt  where  the  indebtedness  is  not  evidenced 
by  a  contract  in  writing  shall  be  instituted 
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8.  Sale  of  Land.  —  The  sale  of  the  land  assessed  on  nonpayment  of  the 
assessment  is  generally  provided  for  by  statute,  and  in  exercising  this  power 
a  strict  compliance  with  the  provisions  of  the  statute  is  necessary.1  The  sale 
must  be  made  by  the  proper  officer,2  and  each  lot  or  parcel  is  to  be  sold  for 
the  assessment  against  it.3 

Purchase  by  Municipality.  —  Under  certain  conditions,  statutes  sometimes 
authorize  municipalities  to  purchase  at  sales  to  enforce  assessments;4  but  in 
the  absence  of  statutory  authority  the  municipality  has  no  such  power.5 

Redemption.  —  In  case  of  a  sale  of  the  land  assessed  the  statutes  frequently 
give  to  the  property  owner  the  right  to  redeem  within  a  specified  time.6 


within  two  years  after  the  cause  of  action  shall 
have  accrued,  and  not  afterwards,  has  been 
held  to  apply  to  actions  to  enforce  a  special 
assessment.  Galveston  v.  Guaranty  Trust  Co., 
(C.  C.  A.)  107  Fed.  Rep.  325. 

A  Special  Assessment  Is  Not  a  Tax  so  as  to  pre- 
vent its  enforcement  being  barred  by  lapse  of 
time.  Galveston  v.  Guaranty  Trust  Co.,  (C.  C. 
A.)  107  Fed.  Rep.  325.  See  also  Gould  v. 
Baltimore,  58  Md.  46. 

1.  Sale  of  Land — United  States.  —  Lyon  v. 
Alley,  130  U.  S.  177. 

Alabama.  —  Strenna  v.  Montgomery,  86  Ala. 
340. 

Arkansas.  —  Greenstreet  v.  Thornton,  60  Ark. 
369. 

California.  —  Ellis  v.  Witmer,  134  Cal.  249. 

Georgia.  —  Bacon  v.  Savannah,  86  Ga.  301. 

Illinois.  —  Hertig  v.  People,  159  111.  237,  5° 
Am.  St.  Rep.  162;  Nicholes  v.  People,  165  111. 
502;  Noonan  v.  People,  183  111.  52;  Biggin  v. 
People,  193  111.  601. 

Indiana.  —  Naltner  v.  Blake,  56  Ind.  127. 

Kansas. —  Sanger  v.  Rice,  43  Kan.  580. 

Kentucky.  —  Clifton  Dist.  v.  Schneider,  (Ky. 
1899)  Si  S.  W.  Rep.  13. 

Maryland.  —  Baltimore  v.  Ulman,  79  Md.  469. 

Minnesota.  —  Security  Trust  Co.  v.  Von 
Heyderstaedt,  64  Minn.  409. 

Nebraska.  —  State  v.  Irey,  42  Neb.  186. 

Neiv  York.  —  Guest  V.  Brooklyn,  9  Hun  (N. 
Y.)  198;  Jordan  v.  Hyatt,  3  Barb.  (N.  Y.)  275  ', 
Sharp  v.  Speir,  4  Hill  (N.  Y.)  76. 

Oregon. —  Bays  v.  Trulson,  25  Oregon  109. 

Pennsylvania.  —  Philadelphia  v.  Schofield, 
166  Pa.  St.  389. 

South  Dakota.  —  Whittaker  v.  Deadwood,  12 
S.  Dak.  608. 

Application  for  Judgment  on  Order  of  Sale.  — 
Bristol  v.  Chicago,  22  111.  587 ;  Chicago,  etc., 
R.  Co.  v.  People,  83  111.  467  ;  Leindecker  v. 
People,  98  III.  21  ;  People  v.  Wadlow,  166  111. 
119;  Vennum  v.  People,  188  111.  158. 

Notice  of  Application. — •  Waller  v.  Chicago,  53 
111.  88;  Griffin  v.  Chicago,  57  111.  317;  Arm- 
strong v.  Chicago,  61  111.  352;  McCauley  v. 
People,  87  111.  123;  Dickey  v.  People,  160  111. 
587  ;  McManus  v.  People,  183  111.  391  ;  Gage  v. 
People,  188  111.  92:  Bowman  v.  People,  137  111. 
436;  McLean  v.  People,  (111.  1891)  27  N-  E. 
Rep.  601. 

Certificate  of  Delinquency. —  Biggin  v.  People, 
193  111.  601  ;  Craig  v.  People,  193  111.  199. 

Notice  of  Sale. —  Bacon  v.  Savannah,  86  Ga. 
301;  Montford  v.  Allen,  111  Ga.  18;  Boynton 
v.  People,  r66  Til.  64;  London,  etc.,  Mortg.  Co. 
v.  Gibson,  77  Minn.  394;  Tonawanda  v.  Price, 
171  N.  Y.  415. 

25  C.  of  L. — 78  I233 


Sale  of  Eight  of  Way  of  Railroad. —  Kansas 
City,  etc.,  R.  Co.  v.  Waterworks  Imp.  Dist.  No. 
1,  68  Ark.  376;  Chicago,  etc.,  R.  Co.  v.  Elm- 
hurst,  165  111.  148;  Illinois  Cent.  R.  Co.  v.  Peo- 
ple, 189  111.  119;  Philadelphia  v.  Philadelphia, 
etc.,  R.  Co.,  177  Pa.  St.  292. 

Place  of  Sale. —  Ellis  v.  Witmer,  134  Cal.  249. 
Confirmation  and  Vacation  of  Sale  —  Indiana. 
—  O'Brien  v.  Bradley,  28  Ind.  App.  487. 
Kansas.- — -Parker  v.  Challiss,  9  Kan.  155. 
Kentucky.  —  Barbee  v.  Fox,  79  Ky.  588. 
Minnesota.  —  Weller  v.  St.  Paul,  5  Minn.  95  ; 
Henningsen  v.  Stillwater,  81  Minn.  215. 

New  lersey.  —  McCarthy  v.  Jersey  City,  44 
N.  J.  L.  136. 

New  York.  —  Matter  of  Deering,  (Supm.  Ct. 
Spec.  T.)  55  How.  Pr.  (N.  Y.)  296;  Matter  of 
Willis,  30  Hun  (N.  Y.)  13;  Brennan  v.  Buf- 
falo, 162  N.  Y.  491. 

Ohio.  —  Ohio  L.  Ins.,  etc.,  Co.  v.  Goodin,  10 
Ohio  St.  557. 

Wisconsin.  —  Watkins  v.  Milwaukee,  52 
Wis.  98. 

Deed  or  Conveyance  to  Purchaser. —  Escondido 
High  School  Dist.  v.  Escondido  Seminary,  130 
Cal.  128;  Haines  v.  Young,  132  Cal.  512; 
O'Brien  v.  Bradley,  28  Ind.  App.  487 ;  Tona- 
wanda v.  Price,  171  N.  Y.  415;  Felker  v.  New 
Whatcom,  16  Wash.  178. 

2.  Crane  v.  Cummings,  137  Cal.  201  ;  Hills  v. 
Chicago,  60  111.  86. 

3.  Gillis  v.  Cleveland,  87  Cal.  214  ;  Brumby 
v.  Harris,  107  Ga.  257  ;  Royce  v.  Aplington,  90 
Iowa  352. 

4.  Purchase  by  Municipality.  —  Sutphin  v. 
Trenton,  31  N.  J.  Eq.  468;  Columbus  v. 
Schneider,  8  Ohio  Dec.  673  ;  Potter  v.  Black, 
15  Wash.  186;  New  Whatcom  v.  Bellingham 
Bay  Imp.  Co.,  16  Wash.  131  ;  Hoyt  v.  Fass,  64 
Wis.  273. 

5.  Champaign  v.  Harmon,  98  111.  491  ;  Knox 
v.  Peterson,  21  Wis.  248 ;  Eaton  v.  Manitowoc 
County,  44  Wis.  489. 

6.  Redemption  from  Sale —  Illinois.  —  Gage  v. 
Webb,  141  111.  533. 

Indiana.  —  O'Brien  v.  Bradley,  28  Ind.  App. 
487. 

Kentucky.  —  Barbee  v.  Fox,  79  Ky.  588 ;  Bean 
v.  Haffendorfer,  84  Ky.  685  ;  Nevin  v.  Allen, 
(Ky.  1894)  26  S.  W.  Rep.  180;  Martin  v. 
Slaughter,  (Ky.  1899)  50  S.  W.  Rep.  27. 

Minnesota.  —  Gaston  v.  Merriam,  33  Minn. 
271  ;  Bergen  v.  Anderson,  62  Minn.  232;  Flan- 
agan v.  St.  Paul,  65  Minn.  347  ;  Merchants' 
Realty  Co.  v.  St.  Paul,  77  Minn.  343. 

Missouri.  —  McKee  v.  Ipiro,  107  Mo.  452; 
Rryant      Russell,  127  Mo.  422. 

New  York. —  People  v.  Rleckwenn,  (Supm. 
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9.  Special  Tax  Bill  or  Certificate.  —  Some  statutes  provide  for  the  issuance 
to  the  contractor  of  a  special  tax  bill  or  certificate  for  the  amount  of  the 
assessment  against  each  particular  lot  or  parcel  of  land  assessed,  payment  of 
which  the  contractor  may  enforce,1  and  in  proceedings  for  their  enforcement 
such  instruments  are  made  prima  facie  evidence  of  the  contractor's  right  to 
recover.3 

10.  Lien  —  a.  In  General.  —  The  general  rule  that  taxes  are  not  a  lien 
upon  property  unless  made  so  by  statute  or  by  virtue  of  authority  conferred 
by  statute  3  applies  equally  to  special  assessments  made  on  account  of  local 
improvements,4  and  it  has  been  held  that  a  general  statutory  provision  giving 
a  lien  in  favor  of  taxes  related  to  general  taxation  and  not  to  special  assess- 
ments.5 However,  special  assessments  may  be,  of  course,  and  frequently  are, 
made  a  lien  upon  the  property  benefited  by  the  improvement;6  and  where  the 


Ct.  Gen.  T.)  8  N.  Y.  Supp.  638;  Doughty  V. 
Hope,  3  Den.  (N.  Y.)  249 ;  Bennett  v.  New 
York,  1  Sandf.  (N.  Y.)  485  ;  Paillet  v.  Youngs, 
4  Sandf.  (N.  Y.)  50 ;  Sanders  v.  Leavey,  38 
Barb.  (N.  Y.)  70;  People  v.  Bleckwenn,  126 
N.  Y.  310;  Nelson  v.  Bleckwenn,  137  N.  Y.  565. 

Pennsylvania.  —  Hess  v.  Potts,  32  Pa.  St. 
407 ;  Gault's  Appeal,  33  Pa.  St.  94. 

Washington.  —  Krutz  v.  Gardner,  25  Wash. 
396. 

Notice  of  Expiration  of  Time  for  Redemption.  — 

Bergen  v.  Anderson,  62  Minn.  232;  Flanagan  v. 
St.  Paul,  65  Minn.  347. 

1.  Special  Tax  Bill  or  Certificate. —  Gillis  v. 
Cleveland,  87  Cal.  214;  Shipman  v.  Forbes,  97 
Cal.  572;  Keith  v.  Bingham,  100  Mo.  300; 
Thornton  v.  Clinton,  148  Mo.  648;  Crone  v. 
Mallinckrodt,  9  Mo.  App.  316;  Eyerman  v. 
Blakesley,  13  Mo.  App.  407;  Springfield  v. 
Knott,  49  Mo.  App.  612;  Weber  v.  Schergens, 
28  Mo.  App.  587 ;  Winfrey  v.  Linger,  89  Mo. 
App.  159;  Vieths  v.  Planet  Property,  etc.,  Co., 
64  Mo.  App.  207,  2  Mo.  App.  Rep.  1065  ;  Keffer- 
stein  v.  Knox,  56  Mo.  186;  Stadler  v.  Roth,  59 
Mo.  400. 

Amendment  and  Correction. —  Kiley  v.  Oppen- 
heimer,  55  Mo.  374;  Vieths  v.  Planet  Property, 
etc.,  Co.,  64  Mo.  App.  207  ;  Morley  v.  Weakley, 
86  Mo.  451  ;  Weber  v.  Schergens,  28  Mo.  App. 
587;  Galbreath  v.  Newton,  45  Mo.  App.  312; 
Riley  v.  Stewart,  50  Mo.  App.  594. 

Time  of  Issuance. —  Williams  v.  Bergin,  116 
Cal.  56 ;  Dollar  Sav.  Bank  v.  Ridge,  79  Mo. 
App.  26. 

Form  and  Contents. —  St.  Louis  v.  Bernoudy, 
43  Mo.  552;  St.  Louis  v.  De  Noue,  44  Mo.  136; 
Keith  v.  Bingham,  100  Mo.  300;  St.  Joseph  v. 
Farrell,  106  Mo.  437;  Carroll  v.  Eaton,  2  Mo. 
App.  479 ;  Creamer  v.  Allen,  3  Mo.  App.  545  ; 
Haegele  v.  Mallinckrodt,  3  Mo.  App.  329  ;  Gal- 
breath v.  Newton,  30  Mo.  App.  380 ;  Riley  v. 
Stewart,  .50  Mo.  App.  594 ;  Gallaher  v.  Bartlett, 
64  Mo.  App.  430 ;  Farrell  v.  Rammelkamp,  64 
Mo.  App.  425 ;  Adkins  v.  Quest,  79  Mo.  App. 
36 ;  Heman  Constr.  Co.  v.  Loevy,  2  Mo.  App. 
Rep.  1 1 23;  Gallaher  v.  Bartlett,  64  Mo.  App. 
258,  2  Mo.  App.  Rep.  1006,  1289. 

Dating  Warrant. —  Shipman  v.  Forbes,  97 
Cal.  572. 

Signing  and  Countersigning.  —  Eyerman  v. 
Payne,  28  Mo.  App.  72 ;  Stifel  v.  Southern 
Cooperage  Co.,  38  Mo.  App.  340. 

Mandamus  to  Compel  Issuance.  —  Wood  v. 
Strother,  76  Cal.  545,  9  Am.  St.  Rep.  249; 
Brady  v.  St.  Joseph,  84  Mo.  App.  399, 


2.  Prima  Facie  Evidence  —  California.  — 
Rauer  v.  Lowe,  107  Cal.  229;  Warren  v.  Fer- 
guson, 108  Cal.  535  ;  Williams  v.  Bergin,  129 
Cal.  461  ;  San  Francisco  Paving  Co.  v.  Bates, 

134  Cal.  39;  Reid  v.  Clay,  134  Cal.  207;  Belser 
v.  Allman,  134  Cal.  399;  Blanchard  v.  Ladd, 

135  Cal.  214;  Fanning  v.  Leviston,  (Cal.  1889) 
21  Pac.  Rep.  121;  Manning  v.  Den,  (Cal.  1890) 
24  Pac.  Rep.  1092;  Perine  v.  Erzgraber,  102 
Cal.  234 ;  Buckman  v.  Landers,  1 1 1  Cal.  347 ; 
Edwards  v.  Berlin,  123  Cal.  544. 

Missouri.  —  St.  Louis  v.  CEters,  36  Mo.  456  ; 
St.  Louis  v.  Armstrong,  38  Mo.  29  ;  Waud  v. 
Green,  7  Mo.  App.  82 ;  Linneus  v.  Locke,  25 
Mo.  App.  407  ;  Heman  v.  Payne,  27  Mo.  App. 
481  ;  Adkins  v.  Chicago,  etc.,  R.  Co.,  36  Mo. 
App.  652  ;  Nevada  v.  Morris,  43  Mo.  App.  586  ; 
Springfield  v.  Baker,  56  Mo.  App.  637  ;  Heman 
v.  Ring,  85  Mo.  App.  231;  Keith  v.  Bingham, 
100  Mo.  300  ;  Farrell  v.  Rammelkamp,  64  Mo. 
App.  425,  2  Mo.  App.  Rep.  1091  ;  Gallaher  v. 
Bartlett,  64  Mo.  App.  258,  2  Mo.  App.  Rep. 
1289;  Heman  Constr.  Co.  v.  Loevy,  64  Mo.  App. 
430,  2  Mo.  App.  Rep.  1 1 23;  Barber  Asphalt 
Paving  Co.  v.  Ullman,  137  Mo.  543. 

3.  See  the  title  Taxation. 

4.  Lien  of  Assessments.  —  Heine  v.  Levee 
Com'rs,  19  Wall.  (U.  S.)  655  ;  Eagle  Mfg.  Co.  v. 
Davenport,  101  Iowa  493  ;  Rousseau's  Succes- 
sion, 23  La.  Ann.  1  ;  Melan  v.  McNulty,  6  Kulp 
(Pa.)  522;  Philadelphia  v.  Greble,  38  Pa.  St. 
339;  Allegheny  City's  Appeal,  41  Pa.  St.  60; 
Mauch  Chunk  v.  Shortz,  61  Pa.  St.  399;  Mc- 
Keesport  v.  Fidler,  147  Pa.  St.  538;  Meadville 
v.  Dickson,  129  Pa.  St.  1. 

5.  Rousseau's  Succession,  23  La.  Ann.  1. 

6.  Statutes  Conferring  Liens  —  England.  — 
Plumstead  Board  of  Works  v.  Ingoldby,  L.  R. 
8  Exch.  63,  174. 

United  States.  —  Pittsburg  v.  Murphy,  (C.  C. 
A.)  95  Fed.  Rep.  57. 

California.  —  Davies  v.  Los  Angeles,  86  Cal. 
37- 

Indiana. —  Fralich  v.  Barlow,  25  Ind.  App.  383. 

Iowa.  —  Kendig  v.  Knight,  60  Iowa  29. 

Kentucky.  —  Fehler  v.  Gosnell,  99  Ky.  380 ; 
Tennessee  Paving  Brick  Co.  v.  Barker,  (Ky. 
1901)  59  S.  W.  Rep.  690;  Barfield  v.  Gleason, 
(Ky.  1 901)  64  S.  W.  Rep.  959. 

Louisiana.  —  Mechanics,  etc..  Bank  v.  Rich- 
ardson, 12  Rob.  (La.)  596;  Rosetta  Gravel,  etc., 
Co.  v.  Jollisaint,  51  La.  Ann.  804. 

Maryland.  —  Eschbach  v.  Pitts,  6  Md.  71. 

Massachusetts.  —  Smith  v.  Abington  Sav. 
Bank,  171  Mass.  178. 
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property  owners  are  made  personally  liable  for  the  amounts  assessed  against 
them  respectively,1  such  amounts  may  nevertheless  be  made  liens  on  the 
property.2  So  the  lien  may  be  created  for  the  benefit  of  the  contractor  who 
performs  the  work,  when  he  looks  to  the  assessment  for  his  pay.3  The  lien, 
as  a  rule,  attaches  only  to  the  particular  lot  or  parcel  of  land  against  which 
the  assessment  is  levied.4 

b.  When  Lien  Attaches.  —  Where  a  special  assessment  is  made  a  lien, 
the  time  at  which  the  lien  attaches  must  be  ascertained  from  the  statute  or 
other  authority  which  provides  for  it.5 

c.  Discharge  and  Duration  of  Lien.  —  Payment  of  the  amount  of  the 
assessment,  of  course,  discharges  the  lien,6  and  this  has  been  held  true  though 
the  payment  was  made  by  a  third  person  through  mistake.7  As  a  general 
rule,  the  lien  continues  until  it  is  paid.8    In  some  jurisdictions  the  statutes 


New  Jersey.  —  Penwarden  v.  Board  of 
Com'rs,  50  N.  J.  L.  565. 

New  York.  —  Gilbert  v.  Havemeyer,  2  Sandf. 
(N.  Y.)  506;  New  York  v.  Colgate,  12  N.  Y. 
140  ;  De  Peyster  v.  Murphy,  39  N.  Y.  Super.  Ct. 
255;  Oakley  v.  Gardiner,  78  Hun  (N.  Y.)  138; 
Bell  v.  New  York,  66  N.  Y.  App.  Div.  578. 

Ohio.  —  Makley  v.  Whitmore,  61  Ohio  St. 
587;  Baker  v.  French,  10  Ohio  Cir.  Dec.  222,  18 
Ohio  Cir.  Ct.  420 ;  Kemper  v.  St.  Bernard,  8 
Ohio  Dec.  687  ;  Cleveland  v.  Cleveland,  etc.,  R. 
Co.,  4  Ohio  Dec.  (Reprint)  315,  1  Cleve.  L.  Rep. 
304. 

Pennsylvania.  —  Philadelphia  v.  Stevenson, 
132  Pa.  St.  103;  Mt.  Pleasant  v.  Baltimore,  etc., 
R.  Co.,  138  Pa.  St.  365  ;  Philadelphia  v.  Arm- 
strong, 16  Pa.  Super.  Ct.  55  ;  Harrisburg  v.  Mil- 
ler, 19  Pa.  Co.  Ct.  63  ;  McCausland  v.  Leuffer, 
4  Whart.  (Pa.)  175;  Philadelphia  v.  Wistar, 
35  Pa.  St.  427. 

Wisconsin.  —  Hoyt  v.  Fass,  64  Wis.  273. 

The  lien  and  right  of  pledge  resulting  from  a 
local  assessment  for  street  paving  attach  to  the 
property  of  the  abutting  owner,  without  refer- 
ence to  the  person  in  whom  the  title  is  actually 
vested.  Rosetta  Gravel,  etc.,  Co.  v.  Jollisaint, 
51  La.  Ann.  804. 

Assessment  for  Street  Sprinkling.  —  Palmer  v. 
Nolting,  13  Ind.  App.  581. 

lien  on  Land  of  Municipality. —  Dowdney  v. 
New  York,  54  N.  Y.  186. 

1.  See  infra,  this  section,  Personal  Liability. 

2.  New  London  v.  Miller,  60  Conn.  112;  Bur- 
lington v.  Quick,  47  Iowa  226 ;  Kendig  v. 
Knight,  60  Iowa  29  ;  Muscatine  v.  Chicago,  etc., 
R.  Co.,  79  Iowa  645  ;  Eschbach  v.  Pitts,  6  Md. 
71;  Moale  v.  Baltimore,  61  Md.  224;  Douglass 
v.  Cincinnati,  29  Ohio  St.  165. 

3.  Emery  v.  Bradford,  29  Cal.  75  ;  Himmel- 
man  v.  Carpentier,  47  Cal.  42  ;  Dorland  v.  Mc- 
Glynn,  47  Cal.  50  ;  Dressman  v.  Farmer's,  etc., 
Nat.  Bank,  100  Ky.  571  ;  Fox  v.  Middlesborough 
Town  Co.,  96  Ky.  262.  And  see  supra,  this  sec- 
tion, By  Whom  Assessment  to  Be  Enforced. 

But  he  may  lose  his  right  to  a  lien  by  not 
performing  the  work  according  to  the  terms  of 
the  contract.    Brady  v.  Burke,  90  Cal.  1. 

4.  Hannibal  v.  Richards,  35  Mo.  App.  15; 
Pennell's  Appeal,  2  Pa.  St.  216;  Philadelphia  v. 
Nock,  12  Pa.  Super.  Ct.  44.  See  also  supra, 
this  section,  Sale  of  Land.  Compare  Council  v. 
Moyamensing,  2  Pa.  St.  224. 

5.  When  Lien  Attaches  —  California.  —  Him- 
melman  v.  Danos,  35  Cal.  441  ;  Dougherty  v. 
Miller,  36  Cal.  83  ;  Reis  v.  Graff,  51  Cal.  86. 

1 


Connecticut.  —  Dann  v.  Woodruff,  51  Conn. 
203. 

Indiana.  —  Langsdale  v.  Miklaus,  38  Ind.  289  ; 
Jones  v.  Schulmeyer,  39  Ind.  119;  State  v. 
/Etna.  L.  Ins.  Co.,  117  Ind.  251  ;  Chaney  v.  State, 
118  Ind.  494;  Adams  v.  Shelby ville,  154  Ind. 
467,  77  Am.  St.  Rep.  484  ;  Indiana  Bond  Co.  v. 
Shearer,  24  Ind.  App.  622 ;  Hibben  v.  Smith, 
158  Ind.  206. 

Iowa.  —  Eagle  Mfg.  Co.  v.  Davenport,  101 
Iowa  493. 

Louisiana.  —  City  Bank  v.  Huie,  1  Rob.  (La.) 
236. 

Massachusetts.  —  Blackie  v.  Hudson,  117 
Mass.  181. 

Michigan.  —  Eaton  v.  Chesebrough,  82  Mich. 
214. 

Minnesota.  —  Flint  v.  Webb,  25  Minn.  93. 
Missouri.  —  Anderson  v.  Holland,  40  Mo.  600  ; 
Clemens  v.  Knox,  31  Mo.  App.  185. 

New  Jersey.  —  Sinking  Fund  Com'rs  v.  Lin- 
den Tp.,  40  N.  J.  Eq.  27;  Seaman  v.  Camden, 
66  N.  J.  L.  516;  In  re  Commissioners'  Report, 
49  N.  J.  L.  488;  Hand  v.  Jersey  City,  41  N.  J. 
Eq.  663. 

New  York.  —  Smith  1).  New  York,  (N.  Y. 
Super.  Ct.  Spec.  T.)  4  N.  Y.  Supp.  449 ;  Dowd- 
ney v.  New  York,  54  N.  Y;  186. 

Ohio.  —  Cleveland  v.  Cleveland,  etc.,  R.  Co., 
4  Ohio  Dec.  (Reprint)  315,  1  Cleve.  L.  Rep. 
304;  Douglass  v.  Cincinnati,  29  Ohio  St.  165. 

Pennsylvania.  —  De  Arment  v.  Kennedy,  30 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  57;  Norton  v.  South 
Easton,  (Pa.  1885)  1  Atl.  Rep.  211. 

Washington.  —  Green  v.  Tidball,  26  Wash. 
338. 

"  Commencement  of  the  "Work."  —  Eagle  Mfg. 
Co.  v.  Davenport,  101  Iowa  493. 

6.  Discharge  —  Payment.  —  Hudson  v.  People, 
188  111.  103;  Williamson  v.  Baltimore,  19  Md. 
413;  Little  v.  Rochester,  87  Hun  (N.  Y.) 
493. 

Part  Payment.  — The  lien  of  a  special  assess- 
ment against  a  lot  is  an  entirety  for  the  whole 
and  every  part  of  the  assessment,  and  a  part 
payment  by  the  owner  of  a  half  interest  in  the 
lot  has  no  effect  to  release  any  pirt  of  the  lot 
from  the  lien  for  the  amount  remaining  unpaid. 
Williams  v.  Bergen,  127  Cal.  578.  See  also 
Rosenberg  v.  Freeman,  CSupm.  Ct.  Gen.  T.)  5 
N.  Y.  Supp.  891. 

7.  Hudson  v.  People,  188  111.  103,  holding 
further  that  the  municipality  could  not  revive 
the  lien  by  refunding  the  money  so  paid. 

8.  Brackett  v.  People,  115  111.  29;  Farwell  v. 
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expressly  provide  the  length  of  time  during  which  the  lien  shall  exist,1  and 
as  the  lien  is  the  creature  of  statute,  it  expires  after  such  time,  and  cannot  be 
extended  even  by  express  agreement.2  Where  a  municipality  was  made  a 
party  in  foreclosure  proceedings  and  failed  to  set  up  its  claim  for  a  lien  for  a 
special  assessment,  the  lien  of  the  assessment  was  held  to  be  barred  by  the 
foreclosure  proceedings.3 

d.  Perfecting  Lien.  —  In  order  to  perfect  a  lien  for  a  special  assessment, 
the  requirements  of  the  statute  giving  the  lien  must,  of  course,  be  complied 
with,  as  the  lien  exists  and  attaches  only  in  accordance  with  the  terms  and 
conditions  prescribed  by  the  statute  creating  it.4 

e.  Priorities.  —  The  lien  of  a  special  assessment  is,  of  course,  entitled  to 
priority  over  subsequent  incumbrances  or  interests  in  the  land  created  by  the 
owner  after  the  lien  attached.5  and  it  is  competent  for  the  legislature  to  giveN 
to  such  liens  precedence  over  prior  mortgages  and  other  incumbrances.6    As  a 


Des  Moines  Brick  Mfg.  Co.,  97  Iowa  286  ;  Esch- 
bach  v.  Pitts,  6  Md.  ft. 

Effect  of  Judicial  Sale.  —  Moyamensing  v.  Shu- 
bert,  1  Phila.  (Pa.)  256,  8  Leg.  Int.  (Pa.)  166; 
Spring  Garden's  Appeal,  8  W.  &  S.  (Pa.)  444; 
Philadelphia  v.  Meager,  67  Pa.  St.  345  ;  North- 
ern Liberties  v.  Swain,  13  Pa.  St.  113;  Phila- 
delphia v.  Cooke,  30  Pa.  St.  56 ;  Allegheny 
City's  Appeal,  41  Pa.  St.  60;  Myer  v.  Burns,  4 
Phila.  (Pa.)  314,  18  Leg.  Int.  (Pa.)  220;  Smith 
v.  Vandyke,  17  Wis.  208. 

1.  Statutes  Fixing  Duration  of  Lien. — -Folks 
v.  Yost,  54  Mo.  App.  55  ;  Security  Sav.  Trust 
Co.  v.  Donnell,  81  Mo.  App.  147;  Adkins  v. 
Case,  81  Mo.  App.  104;  West  v.  Porter,  89  Mo. 
App.  150;  Poillon  v.  Brunner,  66  N.  J.  L.  116; 
Germania  Sav.  Bank  v.  Miller,  31  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  16. 

2.  Adkins  v.  Case,  81  Mo.  App.  104.  Com- 
pare Harrisburg  v.  Aughinbaugh,  2  Dauphin 
Co.  Rep.  (Pa.)  245. 

3.  Cincinnati  v.  Lingo,  7  Ohio  Cir.  Dec.  356. 

4.  Perfecting  Lien- —  United  States.  —  Lyon 
v.  Alley,  130  U.  S.  177. 

California.  —  Creighton  v.  Manson,  27  Cal. 
613;  Dorland  v.  Bergson,  78  Cal.  637;  Frenna 
v.  Sunnyside  Land  Co.,  124  Cal.  437;  Buckman 
v.  Cuneo,  103  Cal.  62. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v.  Edward 
C.  Jones  Co.,  20  Ind.  App.  87. 

Kentucky.  —  Fehler  v.  Gosnell,  99  Ky.  380. 

Missouri.  —  West  v.  Porter,  89  Mo.  App.  150; 
Galbreath  v.  Newton,  30  Mo.  App.  380  ;  Rose  v. 
Trestrail,  62  Mo.  App.  352 ;  Guinotte  v.  Egel- 
hoff,  64  Mo.  App.  356. 

Nebraska.  —  Leavitt  v.  Bell,  55  Neb.  57. 

New  Jersey.  —  Penwarden  v.  Board  of 
Com'rs,  50  N.  J.  L.  565. 

Pennsylvania.  —  Hershberger  v.  Pittsburgh, 
115  Pa.  St.  78;  Philadelphia  v.  Tryon,  35  Pa. 
Si.  401  ;  Norristown  v.  Fornance,  1  Pa.  Super. 
Ct.  129;  Philadelphia  v.  Second  Reformed 
Presb.  Congregation,  16  Pa.  Super.  Ct.  65  ; 
Greensburg  v.  Laird,  8  Pa.  Co.  Ct.  608. 

Oregon.  —  Hawthorne  v.  East  Portland,  13 
Oregon  271. 

Certificate  of  Engineer.  —  Frenna  v.  Sunny- 
side  Land  Co.,  124  Cal.  437;  Rauer  v.  Lowe, 
107  Cal.  229;  Dowling  v.  Adams,  (Cal.  1895) 
41  Pac.  Rep.  413. 

Sufficiency  of  Claim  for  Lien.  —  Northern  Lib- 
erties v.  Myers,  2  Pars.  Eq.  Cas.  (Pa.)  239; 
Moyamensing  v.  Flanigan,  3  Phila.  (Pa.)  458, 


16  Leg.  Int.  (Pa.)  316;  City  v.  Wood,  4  Phila. 
(Pa.)  156,  17  Leg.  Int.  (Pa.)  397;  Bradford  v. 
Foster,  5  Pa.  Dist.  523 ;  Jenkintown  v.  Firm- 
stone,  12  Pa.  Co.  Ct.  219;  Scranton  v.  Arnt,  30 
W.  N.  C.  (Pa.)  78;  Beltzhoover  v.  Maple,  130 
Pa.  St.  335  ;  Rodney  v.  Philadelphia,  3  Walk. 
(Pa.)  505;  Northern  Liberties  v.  Coates,  15  Pa. 
St.  245  ;  Philadelphia  v.  Sutter,  30  Pa.  St.  53 ; 
Schenley  v.  Com.,  36  Pa.  St.  29,  78  Am.  Dec. 
359 ;  Pittsburg  v.  Cluley,  66  Pa.  St.  449  ;  Phila- 
delphia v.  Richards,  124  Pa.  St.  303;  Philadel- 
phia v.  Stevenson,  132  Pa.  St.  103;  Scranton  v. 
Jones,  133  Pa.  St.  219. 

Description  of  Land  in  Tax  Bill. —  Adkins  v. 
Quest,  79  Mo.  App.  36. 

Return  of  Warrant  by  Contractor.  —  Cotton  v. 
Watson,  134  Cal.  422. 

Filing  or  Recording  Lien — United  States. — 
Pittsburgh.  Murphy,  (C.  C.  A.)  95  Fed.  Rep.  57. 

California.  —  Buckman  v.  Cuneo,  103  Cal. 
62;  Rauer  v.  Lowe,  107  Cal.  229. 

Connecticut.  —  Meriden  v.  Camp,  46  Conn. 
284 ;  Norwich  Sav.  Soc.  v.  Hartford,  48  Conn. 
570. 

Indiana.  —  Indiana  Bond  Co.  v.  Shearer,  24 
Ind.  App.  622. 

Pennsylvania.  —  Wistar  v.  Philadelphia,  3 
Grant  Cas.  (Pa.)  311;  Borough  v.  Cogley,  4 
Lane.  L.  Rev.  297;  Youngsville  v.  Siggins,  no 
Pa.  St.  291  ;  Scranton  v.  Arnt,  148  Pa.  St.  210; 
McClurg's  Estate,  4  Pa-  Dist.  655  ;  Philadelphia 
v.  Armstrong,  16  Pa.  Super.  Ct.  55;  Philadel- 
phia v.  Kelly,  2  Pa.  Dist.  143;  Scranton  v. 
Wells,  3  Lack.  Leg.  N.  (Pa.)  1  ;  Pray  v.  North- 
ern Liberties,  31  Pa.  St.  69;  Schenley  v.  Com., 
36  Pa.  St.  29,  78  Am.  Dec.  359 ;  Pittsburgh  v. 
Knowlson,  92  Pa.  St.  116;  Gans  v.  Philadelphia, 
102  Pa.  St.  97;  Youngsville  v.  Siggins,  no  Pa. 
St.  291  ;  Beltzhoover  v.  Maple,  130  Pa.  St.  335; 
McKeesport  v.  Busch,  166  Pa.  St.  46. 

5.  Priorities. —  Pittsburg  v.  Murphy,  (C.  C. 
A.)  95  Fed.  Rep.  57;  Hand  v.  Jersey  City,  41 
N.  J.  Eq.  663;  Matter  of  Brown,  14  Daly  (N. 
Y.)  103;  Northern  Liberties  v.  Swain,  13  Pa. 
St.  113. 

Lien  for  Subsequent  Taxes.  —  Bell   v.  New 

York,  66  N.  Y.  App.  Div.  578. 

6.  England.  —  Guardians  of  Tendring  Union 
v.  Dowton,  45  Ch.  D.  583. 

United  States.  —  Provident  Sav.  Inst.  v.  Jer- 
sey City,  113  U.  S.  506. 

Illinois.  —  Wabash  Eastern  R.  Co.  v.  Lake 
Fork  Drainage  Com'rs,  134  111.  384. 
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general  rule,  however,  such  lien  does  not,  in  the  absence  of  express  statutory 
provision,  have  priority  over  earlier  liens  or  incumbrances,1  though  it  has  been 
held  that  a  statute  merely  conferring  a  lien  for  assessments  for  local  improve- 
ments on  the  property  benefited  gave  to  such  lien  priority  over  mortgages 
executed  after  the  enactment  of  the  statute,  but  prior  to  the  making  of  the 
improvement  and  levy  of  the  assessment.3  In  Minnesota  the  lien  of  a  special 
assessment  is  inferior  to  the  lien  of  the  state  for  taxes,  irrespective  of  the  time 
when  the  lien  of  the  state  attached,3  and  in  Washington  the  municipal  lien  for 
general  tax  has  priority  over  earlier  special-assessment  liens.4 

Successive  Assessments.  —  In  Indiana,  where  the  lien  of  special  assessments  has 
priority  over  all  other  liens  except  taxes,  in  case  of  successive  assessments, 
the  latter  assessment  has  priority  over  the  earlier.5  In  Iowa,  however,  under 
a  similar  provision,  it  is  held  that  a  lien  for  an  assessment  for  one  class  of 
local  improvements  does  not  displace  an  earlier  assessment  for  an  improvement 
of  another  class. e 

11.  Personal  Liability.  —  In  some  cases  the  power  of  the  legislature  to 
impose  a  personal  liability  upon  the  owner  of  property  against  which  a  special 
assessment  is  levied  has  been  denied  as  unconstitutional,7  on  the  ground  that 
such  power  would,  in  violation  of  the  principle  upon  which  special  assess- 
ments are  upheld,  permit  the  enforcement  of  assessments  against  property 
not  specially  benefited  by  the  improvement,8  and  would,  in  case  the  assess- 
ment should  exceed  the  value  of  the  property  against  which  it  was  levied, 
operate  as  a  taking  of  property  for  a  public  purpose  without  compensation.9 


Kentucky.  — ■  Dressnan  v.  Farmers',  etc.,  Nat. 
Bank,  100  Ky.  571. 

Louisiana.  —  Matter  of  Drainage  Com'rs,  28 
La.  Ann.  513. 

Missouri.  —  Keating  v.  Craig,  73  Mo.  507. 

New  Jersey.  —  Public  Schools  v.  Trenton,  30 
N.  J.  Eq.  667;  Hardenbergh  v.  Converse,  31  N. 
J.  Eq.  500 ;  Howell  v.  Essex  County  Road 
Board,  32  N.  J.  Eq.  672  ;  Thompson  v.  Thorp,  33 
N.  J.  Eq.  401  ;  Hand  v.  Startup,  38  N.  J.  Eq. 
115;  Hand  v.  Jersey  City,  41  N.  J.  Eq.  663; 
Public  Schools  v.  Shotwell,  45  N.  J.  Eq.  106. 
Compare  Jersey  City  v.  Foster,  32  N.  J.  Eq.  825. 

New  York.  —  Dale  v.  McEvers,  2  Cow.  (N. 
Y.)  118;  Burhans  v.  Van  Zandt,  7  N.  Y.  523. 

Ohio.  —  Clifton  v.  Cincinnati,  5  Ohio  Dec. 
(Reprint)  570,  6  Am.  L.  Rec.  687;  Toledo  v. 
Barnes,  4  Ohio  Cir.  Dec.  195. 

Pennsylvania.  —  Allegheny  City's  Appeal,  41 
Pa.  St.  60;  Hau's  Estate,  12  Pa.  Co.  Ct.  74; 
Borough  v.  Knecht,  1  Leg.  Rec.  (Pa.)  45; 
Reilly  v.  Elliott,  1  Del.  Co.  Rep.  (Pa.)  77;  Ger- 
mania  Sav.  Bank  v.  Miller,  31  Pittsb.  Leg.  J.  N. 
S.  (Pa.)  16;  Pittsburg's  Appeal,  70  Pa.  St.  142; 
Harvey  v.  South  Chester,  99  Pa.  St.  565. 

Washington.  —  Seattle  v.  Hill,  14  Wash.  17. 

In  Public  Schools  v.  Shotwell,  45  N.  J.  Eq. 
106,  it  was  held  that  a  statute  making  an  assess- 
ment for  street  improvements  a  prior  lien  to  any 
earlier  mortgage  or  incumbrance  did  not  apply 
to  assessments  against  state  property  so  as  to 
render  such  assessment  a  prior  lien  to  a  mort- 
gage on  the  property.  See  also  Public  Schools 
v.  Trenton,  30  N.  J.  Eq.  667. 

1.  State  v.  ^tna  L.  Ins.  Co.,  117  Ind.  251; 
Pittsburgh's  Appeal,  40  Pa.  St.  455.  See  also 
Donohue  v.  Brotherton,  ro  Ohio  Dec.  47,  7  Ohio 
N.  P.  367. 

Prior  Judgment  Lien.  —  Morris  v.  Hainer,  16 
Pa.  Co.  Ct.  468. 

2.  Dressman  v.  Farmers',  etc.,  Nat.  Bank,  100 
Ky.  571. 


3.  State  Tax  and  Assessment  Lien.  —  White  v. 
Knowlton,  84  Minn.  141. 

4.  McMillan  v.  Tacoma,  26  Wash.  358. 

5.  Successive  Assessments.  —  Burke  v.  Lukens, 
12  Ind.  App.  648,  54  Am.  St.  Rep.  539. 

6.  Des  Moines  Brick  Mfg.  Co.  v.  Smith,  108 
Iowa  307. 

7.  Personal  Liability  Denied — California. — 
Taylor  v.  Palmer,  31  Cal.  240;  Beaudry  v. 
Valdez,  32  Cal.  269  ;  GafTney  v.  Gough,  36  Cal. 
104;  Randolph  v.  Bayue-,  44  Cal.  369;  Manning 
v.  Den,  90  Cal.  610.  See,  however,  Emery  v. 
Bradford,  29  Cal.  88 ;  Emery  v.  San  Francisco 
Gas  Co.,  28  Cal.  345  ;  Chase  v.  Christianson,  41 
Cal.  253. 

Illinois.  —  Craw  v.  Tolono,  96  111.  255,  36  Am. 
Rep.  143;  Dempster  v.  People,  158  111.  36; 
Illinois  Cent.  R.  Co.  v.  People,  161  111.  244; 
Hoover  v.  People,  171  111.  182. 

Kentucky.  —  Broadway  Baptist  Church  v. 
McAtee,  8  Bush  (Ky.)  508,  8  Am.  Rep.  480; 
Meyer  v.  Covington,  103  Ky.  546. 

Missouri.  —  Carondelet  v.  Picot,  38  Mo.  125; 
St.  Louis  v.  De  Moue,  44  Mo.  136;  Neenan  v. 
Smith,  50  Mo.  s2S  ;  St.  Louis  v.  Allen,  53  Mo. 
44  ;  Strassheim  v.  Jerman,  56  Mo.  104  ;  Louis- 
iana v.  Miller,  66  Mo.  467  ;  Higgins  v.  Ausmuss, 
77  Mo.  351  ;  Keith  v.  Bingham,  100  Mo.  300; 
Pleasant  Hill  v.  Dasher,  120  Mo.  675;  Hous- 
tonia  v.  Grubbs,  80  Mo.  App.  433 ;  Clinton  v. 
Henry  County,  115  Mo.  557,  37  Am.  St.  Rep. 
415.    Compare  Palmyra  v.  Morton,  25  Mo.  593. 

North  Carolina.  —  Raleigh  v.  Peace,  110  N. 
Car.  32. 

Virginia.  —  Asberry  v.  Roanoke,  91  V».  562. 
Washington.  —  Seattle   v.    Yesler,    1  Wash. 
Ter.  571. 

8.  Taylor  v.  Palmer,  31  Cal.  240. 

9.  Virginia  v.  Hall,  96  111.  278 ;  Macon  v. 
Patty,  57  Miss.  378,  34  Am.  Rep.  451  :  Carlin  v. 
Cavender,  56  Mo.  286;  Raleigh  v.  Peace,  110 
N.  Car.  32. 
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In  other  cases,  however,  the  right  to  enforce  a  special  assessment  personally 
against  the  owner  of  the  property  benefited  by  the  improvement  has  been 
sustained,1  but  it  is  held  that  the  intention  of  the  legislature  to  authorize  the 
imposition  of  a  personal  liability  must  be  clearly  expressed.2  In  jurisdictions 
where  a  personal  liability  exists,  assumpsit  will  generally  lie  to  collect 
assessments.3     So   it  has  been   held  that  an  action  of   debt  could  be 


1.  Personal  Liability  Upheld  —  England.  — 
Bermondsey  v.  Ramsey,  L.  R.  6  C.  P.  247. 

United  States.  —  Davidson  v.  New  Orleans, 
96  U.  S.  97. 

Connecticut.  —  New  Haven  v.  Fair  Haven, 
etc.,  R.  Co.,  38  Conn.  422/9  Am.  Rep.  399.  See 
also  Nichols  v.  Bridgeport,  23  Conn.  189,  60 
Am.  Dec.  636  ;  New  London  v.  Miller,  60  Conn. 
112. 

Indiana.  —  Hazzard  v.  Heacock,  39  Ind.  172; 
Leeds  v.  Defrees,  157  Ind.  392;  Pittsburgh,  etc., 
R.  Co.  v.  Fish,  158  Ind.  525;  Wayne  County 
Sav.  Bank  v.  Gas  City  Land  Co.,  156  Ind.  662; 
Lake  Erie,  etc.,  R.  Co.  v.  Bowker,  9  Ind.  App. 
428;  Pittsburgh,  etc.,  R.  Co.  v.  Hays,  17  Ind. 
App.  261  ;  Edward  C.  Jones  Co.  v.  Perry,  26 
Ind.  App.  554. 

Iowa.  —  Muscatine  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa  645  ;  Burlington  v.  Quick,  47  Iowa  222 ; 
Kendig  v.  Knight,  60  Iowa  29  ;  Tuttle  v.  Polk, 
84  Iowa  12. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Peterson, 
58  Kan.  818,  affirming  5  Kan.  App.  103. 

Kentucky.  —  Broadway  Baptist  Church  v.  Mc- 
Atee,  8  Bush  (Ky.)  508,  8  Am.  Rep.  480. 

Maryland.  —  Baltimore  v.  Howard,  6  Har.  & 
J.  (Md.)  383;  Eschbach  v.  Pitts,  6  Md.  71; 
Clemens  v.  Baltimore,  16  Md.  208;  Dashiell  v. 
Baltimore,  45  Md.  615.  Compare  Moale  v. 
Baltimore,  61  Md.  224. 

Massachusetts.  —  Lowell  v.  Wentworth,  6 
Cush.  (Mass.)  221  ;  Lowell  v.  Wyman,  12  Cush. 
(Mass.)  273. 

New  Jersey.  —  Schumm  v.  Seymour,  24  N.  J. 
Eq.  143  ;  Martin  v.  Carron,  26  N.  J.  L.  228. 

New  York.  —  Lake  Shore,  etc.,  R.  Co.  v.  Dun- 
kirk, 65  Hun  (N.  Y.)  494;  Ithaca  v.  Babcock, 
72  N.  Y.  App.  Div.  260,  affirming  36  Misc.  (N. 
Y.)  49;  Gilbert  v.  Havemeyer,  2  Sandf.  (N.  Y.) 
506;  Bennett  v.  Buffalo,  17  N.  Y.  383;  Manice 
v.  New  York,  8  N.  Y.  120;  People  v.  Nearing, 
27  N.  Y.  308 ;  Gouverneur  v.  New  York,  2 
Paige  (N.  Y.)  434;  Sharp  v.  Speir,  4  Hill  (N. 
Y.)  76;  Litchfield  v.  McComber,  42  Barb.  (N. 
Y.)  288;  Doughty  v.  Hope,  3  Den.  (N.  Y.)  253; 
New  York,  etc.,  R.  Co.  v.  Dunkirk,  65  Hun 
(N.  Y.)  494;  Butts  v.  Rochester,  1  Hun  (N.  Y.) 
598 ;  De  Peyster  v.  Murphy,  39  N.  Y.  Super.  Ct. 
255- 

Ohio.  —  Gest  v.  Cincinnati,  26  Ohio  St.  275  ; 
Toledo  v.  Barnes,  4  Ohio  Cir.  Dec.  195.  See 
also  Creighton  v.  Scott,  14  Ohio  St.  438;  Ernst 
v.  Kunkle,  5  Ohio  St.  520 ;  Hill  v.  Higdon,  5 
Ohio  St.  243,  67  Am.  Dec.  289. 

Pennsylvania.  —  Scranton  v.  Smith.  6  Lack. 
Leg.  N.  (Pa.)  185  ;  Franklin  v.  Hancock,  18  Pa. 
Super.  Ct.  398 ;  Chester  v.  Scott,  8  Del.  Co.  Rep. 
(Pa.)  153;  McDowell  .'.  Johnson,  48  Pa.  St. 
483;  In  re  Vacation  of  Centre  St.,  115  Pa.  St. 
247.  See  also  Pittsburg  v.  Eyth,  201  Pa.  St. 
34i. 

Texas.  —  Storrie  v.  Cortes,  90  Tex.  283 ; 
Lovenberg  v.  Galveston,  17  Tex.  Civ.  App.  162. 


See  also  New  Orleans  v.  Wire,  20  La.  Ann. 
500. 

Personal  Liability  of  Subsequent  Purchaser. — 

Des  Moines  v.  Casady,  21  Iowa  570;  Wolff  v. 
Baltimore,  49  Md.  446. 

Liability  of  Lessee. —  Boers  v.  Barrett,  2  Cine. 
Super.  Ct.  67 ;  Davis  v.  Cincinnati,  36,  Ohio 
St.  24. 

2.  Illinois.  —  Mix  v.  Ross,  57  111.  121;  Vir- 
ginia v.  Hall,  96  111.  278. 

Iowa.  - —  Buell  v.  Ball,  20  Iowa  282. 

Louisiana.  —  Barber  Asphalt  Paving  Co.  v. 
Watt,  51  La.  Ann.  1345;  Moody  v.  Chadwick, 
52  La.  Ann.  1888. 

Maryland.  —  Wolff  v.  Baltimore,  49  Md.  446. 

Massachusetts.  —  Roxbury  v.  Nickerson,  114 
Mass.  544;  West  Roxbury  v.  Minot,  114  Mass. 
546. 

Ohio.  —  Wilson  v.  Hall,  3  Ohio  Cir.  Dec.  589, 
6  Ohio  Cir.  Ct.  570. 

Oregon.  —  Ivanhoe  v.  Enterprise,  29  Oregon 
245- 

Pennsylvania.  —  White  v.  Ballantine,  96  Pa. 
St.  186;  McKeesport  v.  Fidler,  147  Pa.  St.  532. 
See  also  Philadelphia  v.  Merklee,  159  Pa.  St. 
SiS- 

Texas.  —  Galveston  v.  Heard,  54  Tex.  420. 

Virginia.  —  Green  v.  Ward,  82  Va.  324  ;  Mc- 
Crowell  v.  Bristol,  89  Va.  652. 

Washington.  —  Seattle  v.  Yesler,  1  Wash. 
Ter.  571. 

3.  Assumpsit  —  Maryland.  —  Baltimore  v. 
Howard,  6  Har.  &  J.  (Md.)  383;  Eschbach  v. 
Pitts,  6  Md.  71  ;  Clemens  v.  Baltimore,  16  Md. 
208;  Dashiell  v.  Baltimore,  45  Md.  615;  Wolff 
v.  Baltimore,  49  Md.  446.  Compare  Baltimore 
v.  Hughes,  1  Gill  &  J.  (Md.)  480,  19  Am.  Dec. 
243- 

Massachusetts.  —  Lowell  v.  Wentworth,  6 
Cush.  (Mass.)  221  ;  Lowell  v.  French,  6  Cush. 
(Mass.)  223. 

New  lersey.  —  Paterson  v.  Society,  etc.,  24 
N.  J.  L.  385. 

New  York.  —  New  York  v.  Colgate,  12  N.  Y. 
140;  Litchfield  v.  McComber,  42  Barb.  (N.  Y.) 
288 ;  New  York,  etc.,  R.  Co.  v.  Dunkirk,  65  Hun 
(N.  Y.)  494. 

Ohio.  —  Hill  v.  Higdon,  5  Ohio  St.  243,  67 
Am.  Dec.  289  ;  Ernst  v.  Kunkle,  5  Ohio  St.  520  ; 
Gest  v.  Cincinnati,  26  Ohio  St.  275. 

Pennsylvania.  —  Northern  Liberties  v.  St. 
John's  Church,  13  Pa.  St.  104;  Harrisburg  v. 
Segelbaum,  151  Pa.  St.  172.  See  also  Franklin 
v.  Hancock,  18  Pa.  Super.  Ct.  398.  Compare 
McKeesport  v.  Fidler,  147  Pa.  St.  532;  Phila- 
delphia v.  Merklee,  159  Pa.  St.  515;  Scranton  v. 
Sturges,  202  Pa.  St.  182. 

The  action  must  be  brought  against  the  per- 
son who  owned  the  property,  when  the  assess- 
ment was  made.  Wolff  v.  Baltimore,  49  Md. 
446. 

A  valid  assessment  is  necessary  to  give  juris- 
diction to  the  court.    Assumpsit  will  not  lie  to 
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maintained.1  In  some  jurisdictions  collection  may  be  made  by  distress  and 
sale  of  personal  property  under  a  tax  warrant.2  This  remedy  is  cumulative, 
unless  the  statute  in  terms  or  by  necessary  implication  abolishes  assumpsit.3 
The  payment  of  local  assessments  may  not  be  enforced  by  the  imposition  of 
fines  and  penalties  by  the  municipality.4 

IX.  Remedies  of  Property  Owners  —  1.  Recovery  of  Assessments  Paid. — 
The  general  rule  that  payments  voluntarily  made  cannot  be  recovered  back  5 
has  been  applied  with  full  force  to  voluntary  payments  of  illegal  special 
assessments,6  and  it  is  immaterial  that  the  payment  was  made  under  a  mistake 


collect  from  a  property  owner  his  share  of  the 
expense  of  an  improvement  after  an  assessment 
therefor  has  been  set  aside  as  illegal  and  void, 
unless  a  valid  reassessment  has  been  made. 
Manistee  v.  Harley,  79  Mich.  238. 

1.  Debt.  —  New  Haven  v.  Fair  Haven,  etc., 
R.  Co.,  38  Conn.  422,  9  Am.  Rep.  399,  in  which 
case  it  was  held  that  the  right  and  power  to 
assess  were  in  no  way  dependent  upon  a  lien, 
but  the  lien  given  by  the  city  charter  was  in- 
tended merely  as  a  security,  and  an  action  of 
debt  would  lie  to  recover  the  assessment.  Com- 
pare Franklin  v.  Hancock,  18  Pa.  Super.  Ct. 
398. 

2.  Distress.  —  Hazzard  v.  Heacock,  39  Ind. 
172;  Atchison,  etc.,  R.  Co.  v.  Peterson,  5  Kan. 
App.  103,  affirmed  58  Kan.  818,  51  Pac.  Rep. 
290;  Baltimore  v.  Howard,  6  Har.  &  J.  (Md.) 
383;  Tompkins  v.  Johnson,  75  Mich.  181; 
Manice  v.  New  York,  8  N.  Y.  120;  Bennett  v. 
Buffalo,  17  N.  Y.  383;  Gilbert  v.  Havemeyer,  2 
Sandf.  (N.  Y.)  506;  Stebbins  v.  Kay,  51  Hun 
(N.  Y.)  589 ;  Gouverneur  v.  New  York,  2  Paige 
(N.  Y.)  434;  Doughty  v.  Hope,  3  Den.  (N.  Y.) 
253  ;  McCullough  v.  Brooklyn,  23  Wend.  (N.  Y.) 
459- 

Only  the  property  of  the  owner  or  occupant 
at  the  time  when  the  assessment  was  made  can 
be  sold  under  the  warrant.  The  property  of  a 
subsequent  occupant  cannot  be  sold  although  he 
is  bound  by  a  covenant  with  the  owner  to  pay 
the  assessment.  Gouverneur  v.  New  York,  2 
Paige  (N.  Y.)  434- 

An  act  authorizing  the  collecting  officer  to 
distrain  for  taxes  and  levies  due  to  the  city  gen- 
erally will  not  authorize  him  to  distrain  for  a 
special  assessment  for  street  improvements. 
Green  v.  Ward,  82  Va.  324. 

3.  Baltimore  v.  Howard,  6  Har.  &  J.  (Md.) 
383. 

4.  Fines  and  Penalties. —  Gridley  v.  Blooming- 
ton,  88  111.  554,  30  Am.  Rep.  566;  Moberly  v. 
Wight,  19  Mo.  App.  269. 

5.  Voluntary  Payments. — -See  the  title  Pay- 
ment, vol.  22,  p.  609  et  seq. 

6.  Recovery  of  Assessments  Paid  Denied  — 
California.  —  Decker  v.  Perry,  (Cal.  1894)  35 
Pac.  Rep.  1017. 

Colorado.  —  Richardson  v.  Denver,  17  Colo. 
398. 

Georgia.  —  Hoke  v.  Atlanta,  107  Ga.  416. 

Illinois.  —  Falls  v.  Cairo,  58  111.  403  !  Foss  v. 
Chicago,  56  111.  354;  Union  Bldg.  Assoc.  v.  Chi- 
cago, 61  111.  439. 

Iowa.  —  Amery  v.  Keokuk,  72  Iowa  701  ;  Dit- 
toe  v .  Davenport,  74  Iowa  66  ;  Hawkeye  Loan, 
etc.,  Co.  v.  Marion,  110  Iowa  468. 

Kentucky.  —  Brands  v.  Louisville,  (Ky.  1901) 
63  S.  W.  Rep.  2. 

1 


Louisiana.  —  Worsley  v.  Second  Municipality, 

9  Rob.  (La.)  324,  41  Am.  Dec.  333;  New  Or- 
leans Bank  v.  New  Orleans,  12  La.  Ann.  421  ; 
New  Orleans  Canal,  etc.,  Co.  v.  New  Orleans, 
30  La.  Ann.  1371. 

Massachusetts.  —  Barrett  v.  Cambridge,  10 
Allen  (Mass.)  48;  Taber  v.  New  Bedford,  135 
Mass.  162. 

Minnesota.  —  State  v.  District  Ct.,  40 
Minn.  5. 

New  York.  —  Sandford  v.  New  York,  33 
Barb.  (N.  Y.)  147;  Wallace  v.  New  York,  52 
Hun  (N.  Y.)  587;  Nash  v.  New  York,  9  Hun 
(N.  Y.)  1218;  Remsen  v.  Wheeler,  121  N.  Y. 
685;  Vanderbeck  v.  Rochester,  122  N.  Y.  285, 
affirming  46  Hun  (N.  Y.)  87;  Smyth  v.  New 
York,  58  N.  Y.  Super.  Ct.  357 ;  New  v.  New 
Rochelle,  91  Hun  (N.  Y.)  214;  Tripler  v.  New 
York,  63  Hun  (N.  Y.)  630,  17  N.  Y.  Supp.  750; 
Hoffman  v.  New  York,  58  Hun  (N.  Y.)  611,  13 
N.  Y.  Supp.  137  ;  Commercial  Bank"'.  Rochester, 
42  Barb.  (N.  Y.)  488;  Peyser  v.  New  York,  70 
N.  Y.  498,  26  Am.  Rep.  624  ;  Horn  v.  New  Lots, 
83  N.  Y.  100,  38  Am.  Rep.  402;  Phelps  v.  New 
York,  112  N.  Y.  216;  Van  Nest  v.  New  York, 
113  N.  Y.  652;  Redmond  v.  New  York,  125  N. 
Y.  632;  Pooley  v.  Buffalo,  124  N.  Y.  206; 
Diefenthaler  v.  New  York,  111  N.  Y.  331; 
Vaughn  v.  Port  Chester,  135  N.  Y.  460. 

Ohio.  —  McCarty  v.  Toledo,  5  Ohio  Cir. 
Dec.  88,  11  Ohio  Cir.  Ct.  67;  Bepler  v.  City, 

10  Ohio  Dec.  (Reprint)  737,  23  Cine.  L.  Bui. 
229. 

Pennsylvania.  —  Aiken  Ave.,  1 1  Pa.  Co.  Ct. 
228;  Peebles  V.  Pittsburgh,  101  Pa.  St.  304,  47 
Am.  Rep.  714. 

Rhode  Island.  —  Second  Universalist  Soc.  v. 
Providence,  6  R.  I.  235. 

See  also  Jersey  City  v.  Riker,  38  N.  J.  L.  225, 
20  Am.  Rep.  386. 

Payment  to  Prevent  Accrual  of  Interest.  — 
Tripler  v.  New  York,  125  N.  Y.  617. 

Payment  to  Clear  Title  to  Secure  Loan.  — 
Redmond  v.  New  York,  125  N.  Y.  632,  reversing 
58  N.  Y.  Super.  Ct.  348. 

Payment  to  Clear  Title  for  Purpose  of  Sale.  — 
Tripler  v.  New  York,  125  N.  Y.  617.  Compare 
Vaughn  v.  Port  Chester,  43  Hun  (N.  Y.)  428, 
60  Hun  (N.  Y.)  401. 

Crediting  Excessive  Instalments  on  Subsequent 
Instalments. —  Fricke  v.  Cincinnati,  1  Ohio  Dec. 
671,  1  Ohio  N.  P.  98. 

Payment  under  Threat  of  Judicial  Process.  — 
Peebles  v.  Pittsburgh,  101  Pa.  St.  304,  47  Am. 
Rep.  714. 

Payment  to  Prevent  Incurring  Delinquent  Pen- 
alty. —  Palmer  v.  Syracuse.  (Supm.  Ct.  Spec. 
T.)  26  Misc.  (N.  Y.)  561  ;  Hopkins  v.  Butte,  16 
Mont.  103. 
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of  law  1  or  that  the  assessment  was  subsequently  vacated.2  In  JV,ew  Jersey, 
however,  it  has  been  held  that  where  an  illegal  assessment  has  been  vacated 
after  being  voluntarily  paid,  the  amount  paid  may  be  recovered;3  and  the 
liability  to  refund  assessments  paid  after  they  have  been  vacated  has,  in 
some  instances,  been  declared  by  statute.4 

Payment  under  Protest.  — -  The  fact  that  the  illegal  assessment  is  paid  under 
protest,  but  without  such  legal  coercion  as  to  render  the  payment  compulsory, 
does  not  authorize  its  recovery  back.5  In  some  jurisdictions,  however,  the 
statutes  expressly  authorize  the  recovery  back  of  illegal  assessments  paid 
under  protest.6 

Compulsory  Payment.  —  Where  an  illegal  assessment  is  paid  under  coercion  it 
may  be  recovered  back,7  and  a  threatened  sale  on  summary  proceedings  of 
the  land  assessed,  to  enforce  the  assessment,  where  the  deed  to  the  purchaser 
would  be  prima  facie  evidence  of  a  valid  title,  has  been  considered  to  be  such 
a  coercion  as  would  authorize  the  recovery  back  of  the  payment;**  and  this  is 
especially  true  where  the  payment  is  made  to  prevent  a  threatened  summary 


1.  Mistake  of  Law. —  Richardson  v.  Denver, 
17  Colo.  398;  McCann  v.  Louisville,  (Ky.  1901) 
63  S.  W.  Rep.  446;  Brands  v.  Louisville,  (Ky. 
1901)  63  S.  W.  Rep.  2;  Palmer  v.  Syracuse, 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  561. 
See  generally  the  title  Payment,  vol.  22,  p.  628 
et  seq. 

2.  Vacation  of  Assessment. —  Foss  v.  Chicago, 
56  111.  354;  Union  Bldg.  Assoc.  v.  Chicago,  61 
111.  439;  Nash  v.  New  York,  9  Hun  (N.  Y.) 
218.  Compare  Jones  v.  New  York,  37  Hun  (N. 
Y.)  Si 3- 

3.  Jersey  City  v.  Riker,  38  N.  J.  L.  225,  20 
Am.  Rep.  386 ;  Elizabeth  v.  Hill,  39  N.  J.  L. 
555  J  Jersey  City  v.  O'Callaghan,  41  N.  J.  L.  349  ; 
Campion  v.  Elizabeth,  41  N.  J.  L.  355. 

And  if,  after  the  assessment  is  set  aside,  there 
be  a  reassessment  of  an  amount  less  than  the 
original  assessment,  the  balance  may  be  recov- 
ered, together  with  interest  thereon  from  the 
date  of  payment.  Jersey  City  v.  O'Callaghan, 
41  N.  J.  L.  349. 

4.  Gabler  v.  Elizabeth,  1  N.  J.  L.  J.  156;  Cam- 
pion v.  Elizabeth,  2  N.  J.  L.  J.  216;  Smith  v. 
Jersey  City,  52  N.  J.  L.  186;  Wallace  v.  New 
York,  165  N.  Y.  658,  affirming  53  N.  Y.  App. 
Div.  187. 

5.  Payment  under  Protest  —  California.  — 
Bucknall  v.  Story,  46  Cal.  589,  13  Am.  Rep. 
220. 

Georgia.  —  Hoke  v.  Atlanta,  107  Ga.  416. 
loiva.  —  Newcomb  v.  Davenport,  86  Iowa  291. 
Massachusetts.  —  Foley    v.    Haverhill,  144 
Mass.  352.    See  also  Kelso  v.  Boston,  120  Mass. 

297. 

Montana.  —  Hopkins  v.  Butte,  16  Mont.  103. 
Nebraska.  —  Omaha  v.  Kountze,  25  Neb.  60. 
New  Jersey.  —  Fuller  v.  Elizabeth,  42  N.  J.  L. 
427. 

New  York.  —  Haven  v.  New  York,  67  N.  Y. 
App.  Div.  90 ;  Peyser  v.  New  York,  8  Hun  (N. 
Y.)  413. 

Ohio.  —  Bepler  v.  City,  10  Ohio  Dec.  (Re- 
print) 737,  23  Cine.  L.  Bui.  229.  Compare  Hig- 
gins  v.  Pelton,  4  Ohio  Dec.  (Reprint)  521,  2 
Cleve.  L.  Rep.  306. 

See  generally  the  title  Payment,  vol.  22,  p. 
614. 

6.  Davis  v.  San  Francisco,  115  Cal.  67;  East- 
erbrook  v.  San  Francisco,  (Cal.  1896)  44  Pac. 

1 


Rep.  800  ;  Omaha  v.  Kountze,  25  Neb.  60  ;  Peo- 
ple v.  McCue,  (Supm.  Ct.  Spec.  T.)  37  Misc. 
(N.  Y.)  741,  affirmed  74  N.  Y.  App.  Div.  302; 
Armstrong  v.  Ogden,  12  Utah  476,  affirmed  168 

U.  S.  224. 

Sufficiency  of  Written   Protest.  —  Omaha  v. 

Kountze,  25  Neb.  60. 

7.  Compulsory  Payments  —  California.  —  Gill 

•v.  Oakland,  124  Cal.  335. 

Illinois.  —  Bradford  v.  Chicago,  25  111.  411. 
Massachusetts.  —  Dexter  v.  Boston,  176  Mass. 
247. 

Michigan.  —  Louden  v.  East  Saginaw,  41 
Mich.  18;  Whitney  v.  Port  Huron,  88  Mich. 
268,  26  Am.  St.  Rep.  291. 

New  York.  —  Peyser  v.  New  York,  70  N.  Y. 
497,  26  Am.  Rep.  624;  Schulz  v.  Albany,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  51;  Poth  v. 
New  York,  77  Hun  (N.  Y.)  225;  Haven  v.  New 
York,  67  N.  Y.  App.  Div.  90  ;  Pell  v.  New  York, 
(Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  664; 
Diefenthaler  v.  New  York,  47  Hun  (N.  Y.)  627; 
Poth  v.  New  York,  151  N.  Y.  16;  Sands  v. 
New  York,  (Supm.  Ct.  Spec.  T.)  13  N.  Y.  St. 
Rep.  61  ;  Brchm  v.  New  York,  104  N.  Y.  186, 
affirming  39  Hun  (N.  Y.)  533  ;  Purssell  v.  New 
York,  85  N.  Y.  330 ;  Union  Steamboat  Co.  v. 
Buffalo,  82  N.  Y.  351  ;  De  Montsaulnin  v.  New 
York,  46  Hun  (N.  Y.)  188;  Van  Nest  v.  New 
York,  113  N.  Y.  652;  Bruecher  v.  Port  Chester, 
101  N.  Y.  240;  Schultze  v.  New  York,  103  N. 
Y.  307;  Vaughn  v.  Port  Chester,  135  N.  Y.  460. 
Ohio.  —  Stephan  v.  Daniels.  27  Ohio  St.  527. 
Washington.  —  State  v.  Rathbun,  22  Wash. 
651. 

See  also  Hawkeye  Loan,  etc.,  Co.  v.  Marion, 
110  Iowa  468,  and  see  generally  the  title  Pay- 
ment, vol.  22,  p.  612  et  seq. 

Limitation  of  Actions.  —  The  statute  of  limita- 
tions begins  to  run  from  the  time  when  the 
money  is  paid.  Trimmer  v.  Rochester,  134  N. 
Y.  76;  Diefenthaler  v.  New  York,  47  Hun  (N. 
Y.)  627. 

8.  Gill  v.  Oakland,  124  Cal.  335;  Nickodemus 
v.  East  Saginaw,  25  Mich.  456.  See,  however, 
Detroit  v.  Martin,  34  Mich.  170,  22  Am.  Rep. 
512;  Pell  v.  New  York,  (Supm.  Ct.  Tr.  T.)  31 
Misc.  (N.  Y.)  664 ;  Vaughn  v.  Port  Chester, 
135  N.  Y.  460;  Stephan  v.  Daniels,  27  Ohio  St. 
527. 
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seizure  and  sale  of  personal  property.1  In  Georgia,  however,  it  has  been  held 
that  a  payment  of  a  special  assessment  merely  to  prevent  a  levy  upon  realty 
is  not  made  under  coercion  so  as  to  be  compulsory,  especially  where  a  com- 
plete and  easily  available  legal  remedy  to  prevent  the  levy  was  open  to  the 
landowner.2 

Payment  under  Mistake  of  Fact. — A  payment  of  an  invalid  assessment  under 
mistake  of  fact  may  be  recovered  back.3  Within  this  rule,  where  an  assess- 
ment is  valid  on  its  face,  but  is  in  fact  invalid  for  matters  not  appearing  of 
record,  a  payment  in  ignorance  of  the  matters  invalidating  it  has  been  con- 
sidered to  be  a  payment  under  mistake  of  fact,  and  its  recovery  back  has  been 
allowed;4  and  the  same  has  been  held  where  the  payment  was  made  under  a 
mistake  as  to  the  identity  of  the  property  assessed.5 

Abandonment  of  improvement.  —  Where  the  assessments  for  a  proposed  improve- 
ment are  collected  in  advance,  and  such  improvement  is  subsequently 
abandoned,  it  seems  that  the  property  owners  assessed  may  recover  back  the 
assessments  so  paid.6 

Necessity  for  Vacation  of  Assessment.  —  Where  the  assessment  is  absolutely  void, 
an  action  may  be  maintained  to  recover  a  payment  under  coercion  without 
first  having  the  assessment  vacated.7  But  it  seems  that  if  the  assessment  is 
merely  invalid  if  directly  attacked,  and  not  absolutely  void,  it  is  necessary, 
to  authorize  a  recovery  of  a  payment,  that  the  assessment  be  first  vacated.8 

2.  Equitable  Relief.  —  Where  the  assessment  proceedings  are  void  for  juris- 
dictional defects  which  do  not  appear  on  their  face,  courts  of  equity  have 
assumed  jurisdiction  to  grant  relief  to  property  owners  by  vacating  the  assess- 
ment;9 and  in  order  to  grant  full  relief  under  such  circumstances,  the  courts 


1.  Nickodemus  v.  East  Saginaw,  25  Mich. 
457- 

2.  Hoke  v.  Atlanta,  107  Ga.  416.  See  also 
Falls  v.  Cairo,  58  111.  403. 

3.  Mistake  of  Fact.— Covington  v.  Powell,  2 
Met.  (Ky.)  226;  Burchell  v.  New  York,  (Supm. 
Ct.  Gen.  T.)  9  N.  Y.  Supp.  196;  Allen  v.  New 
York,  4  E.  D.  Smith  (N.  Y.)  404;  Mayer  v. 
New  York,  4  Thomp.  &  C.  (N.  Y.)  488;  Mayer 
v.  New  York,  63  N.  Y.  455  ;  Harrison  v.  Mil- 
waukee, 49  Wis.  247.  And  see  generally  the 
title  Payment,  vel.  22,  p.  621  et  seq. 

Limitation  of  Actions. —  Groesbeck  v.  Cincin- 
nati, 51  Ohio  St.  365. 

4.  Pooley  v.  Buffalo,  (Buffalo  Super.  Ct. 
Gen.  T.)  4  N.  Y.  Supp.  450;  Mutual  L.  Ins. 
Co.  v.  New  York,  79  Hun  (N.  Y.)  482,  affirmed 
144  N.  Y.  494;  Strusburgh  v.  New  York,  87  N. 
Y.  452,  reversing  45  N.  Y.  Super.  Ct.  508.  See 
also  Redmond  v.  New  York,  58  N.  Y.  Super. 
Ct.  34S. 

Negligence  in  Not  Ascertaining  Invalidity  of 
Assessment. —  Tripler  v.  New  York,  125  N.  Y. 
617. 

Knowledge  of  One  Co-owner  Chargeable  to  All. 

—  Redmond  v.  New  York,  125  N.  Y.  632. 

5.  Allen  v.  New  York,  4  E.  D.  Smith  (N.  Y.) 
404;  Mayer  v.  New  York,  63  N.  Y.  455,  affirm- 
ing 67  Barb.  (N.  Y.)  323. 

6.  Abandonment  of  Assessment  —  Bradford  v. 
Chicago,  25  111.  41  t  ;  Strickland  v.  Stillwater,  63 
Minn.  43  ;  Germania  Bank  v.  St.  Paul,  79  Minn. 
29 ;  San  Antonio  v.  Peters,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  827.  See  also  State  v. 
Butler,  79  Tenn.  418;  State  v.  Milwaukee,  15 
Wis.  250. 

Limitation  of  Actions.  —  San  Antonio  v.  Walk- 
er, (Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  952. 

7.  Bruecher  v.  Port  Chester,  101  N.  Y.  240; 


Strusburgh  v.  New  York,  87  N.  Y.  452;  Knapp 
v,  Brooklyn,  97  N.  Y.  520;  Trimmer  v.  Roch- 
ester, 134  N.  Y.  76;  De  Montsaulnin  v.  New 
York,  46  Hun  (N.  Y.)  188;  Horn  v.  New  Lots, 
83  N.  Y.  100,  38  Am.  Dec.  402;  Burke  v.  New 
York,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep. 
043- 

8.  Foley  v.  Haverhill,  144  Mass.  353;  Stark 
v.  Boston,  180  Mass.  293  ;  Norris  v.  Elizabeth, 
51  N.  J.  L.  485;  Davenport  v.  Elizabeth,  1  N. 
J.  L.  J.  154;  Campion  v.  Elizabeth,  41  N.  J.  L. 
355  ;  Fuller  v.  Elizabeth,  42  N.  J.  L.  427; 
Trimmer  v.  Rochester,  130  N.  Y.  401.  See  also 
Commonwealth  Bank  v.  New  York,  43  N.  Y. 
184. 

9.  Equitable  Relief  —  Vacation  of  Assessment 

— -United  States.  —  Lyon  v.  Tonawanda,  98 
Fed.  Rep.  361;  Lyon  v.  Alley,  130  U.  S.  177; 
Ogden  v.  Armstrong,  168  U.  S.  224,  affirming 
12  Utah  476. 

California.  —  Frick  v.  Morford,  87  Cal.  579; 
Brock  v.  Luning,  89  Cal.  316;  McBean  v. 
Redick,  96  Cal.  191  ;  Manning  v.  Den,  90  Cal. 
610;  Patridge  v.  Lucas,  99  Cal.  519;  Bolton  v. 
Gilleran,  105  Cal.  244,  45  Am.  St.  Rep.  33. 

Connecticut.  —  Ferguson  v.  Stamford,  60 
Conn.  432. 

Illinois.  —  Hewes  v.  Glos,  170  111.  436. 
Indiana.  —  Jackson  v.  Smith,  120  Ind.  520. 
Missouri.  —  Huling  v.   Bandera   Flag  Stone 
Co.,  87  Mo.  App.  349. 

Nebraska.  —  Batty  v.  Hastings,  63  Neb.  26. 
New  Jersey.  —  Butler  v.  Keyport,  64  N.  f.  L. 
181. 

New  York.  —  Heywood  v.  Buffalo,  14  N.  Y. 
534;  Guest  v.  Brooklyn,  69  N.  Y.  506;  Strus- 
burgh v.  New  York.  87  N.  Y.  452  ;  O'Reilley  v. 
Kingston,  114  N.  Y.  439;  Scott  7'.  Onderdonk, 
14  N.  Y.  9,  67  Am.  Dec.  106;  In  re  Pennie, 
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have  restrained  the  levy  or  enforcement  of  the  assessment,1  especially  where 
such  levy  or  enforcement  would  cast  a  cloud  on  the  title  of  the  land  assessed.2 
If  the  property  owner  has  an  adequate  reme'dy  at  law  against  the  illegal 
assessment,  a  court  of  equity  will,  as  a  general  rule,  refuse  its  interposition,3 
and  the  same  is  true  when  the  statutes  provide  an  adequate  remedy.4  If  the 
assessment  is  invalid  on  its  face,  courts  of  equity  will  not,  as  a  rule,  grant 


1 08  N.  Y.  364;  Niver  v.  Bath-on-the-Hudson, 
(Supm.  Ct.  Tr.  T.)  27  Misc.  (N.  Y.)  605;  Mat- 
ter of  Hazleton,  58  Hun  (N.  Y.)  112;  Keller 
v.  Mt.  Vernon,  23  N.  Y.  App.  Div.  46;  Mans- 
field v.  Lockport,  (Supm.  Ct.  Eq.  T.)  24  Misc. 
(N.  Y.)  25;  J.,  etc.,  McKechnie  Brewing  Co.  v. 
Canandaigua,  162  N.  Y.  631  ;  Monroe  County 
v.  Rochester,  154  N.  Y.  570;  Marvin  v.  Town, 
56  Hun  (N.  Y.)  510;  Hanson  v.  Town,  (Supm. 
Ct.  Gen.  T.)  10  N.  Y.  Supp.  150;  Knapp  v. 
Brooklyn,  97  N.  Y.  520 ;  Dederer  v.  Voorhies, 
81  N.  Y.  153. 

Oregon.  —  Allen  v.  Portland,  35  Oregon  420. 

Pennslyvania.  —  Beaumont  v.  Wilkes-Barre, 
142  Pa.  St.  198. 

Utah.  —  Armstrong  v.  Ogden,  12  Utah  476. 

Vermont.  —  Sowles  v.  St.  Albans,  71  Vt.  418. 

Washington.  —  Howell  v.  Tacoma,  3  Wash. 
711,  28  Am.  St.  Rep.  83;  Wilson  v.  Seattle,  2 
Wash.  543;  Kline  v.  Tacoma,  11  Wash.  193. 

Wisconsin.  —  Meggett  v.  Eau  Claire,  81  Wis. 
326. 

1.  Injunction  —  United  States.  —  Ogden  v. 
Armstrong,  168  U.  S.  224;  Charles  v.  Marion, 
98  Fed.  Rep.  166;  Lyon  v.  Tonawanda,  98  Fed. 
Rep.  361;  Bidwell  v.  Huff,  103  Fed.  Rep.  362; 
Zehnder  v.  Barber  Asphalt  Paving  Co.,  106  Fed. 
Rep.  103. 

Arkansas.  —  Crane  v.  Siloam  Springs,  67  Ark. 
30. 

California.  —  Cohn  v.  Parcels,  72  Cal.  367. 
Colorado.  —  Dumars  f.  Denver,  16  Colo.  App. 
375- 

Illinois.  —  Smith  v.  Kochersperger,   180  111. 

527- 

Indiana.  —  Terre  Haute  v.  Mack,  139  Ind.  99. 

Iowa.  —  Chicago,  etc.,  R.  Co.  v.  Phillips,  1 1 1 
Iowa  377  ;  Ft.  Dodge  Electric  Light,  etc.,  Co.  v. 
Ft.  Dodge,  115  Iowa  568. 

Kansas.  —  Andrews  v.  Love,  50  Kan.  701; 
Simpson  v.  Kansas  City,  52  Kan.  88. 

Massachusetts.  —  Clark  v.  Worcester,  167 
Mass.  81. 

Missouri.  —  Lockwood  v.  St.  Louis,  24  Mo. 
20;  Verdin  v.  St.  Louis,  131  Mo.  26;  Dennison 
v.  Kansas  City,  95  Mo.  416. 

Nebraska.  —  Touzalin  v.  Omaha,  25  Neb. 
817;  Hamilton  v.  Omaha,  25  Neb.  826;  Ives  v. 
Irey,  51  Neb.  136;  Harmon  v.  Omaha,  53  Neb. 
164;  Parrotte  v.  Omaha,  61  Neb.  96. 

New  York.  —  Clark  v.  Dunkirk,  12  Hun  (N. 
Y.)  181,  affirmed  75  N.  Y.  612;  Tifft  v.  Buffalo, 
(Buffalo  Super.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  633  ! 
Knell  v.  Buffalo,  54  Hun  (N.  Y.)  80;  Landon 
v.  Syracuse,  163  N.  Y.  562;  People  v.  Wilson, 
119  N.  Y.  515;  Marvin  v.  Town,  56  Hun  (N. 
Y.)  510;  Hanson  v.  Town,  (Supm.  Ct.  Gen.  T.) 
10  N.  Y.  Supp.  150;  Providence  Retreat  v. 
Buffalo,  29  N.  Y.  App.  Div.  160. 

Ohio.  —  Mills  v.  Norwood,  3  Ohio  Cir.  Dec. 
465,  6  Ohio  Cir.  Ct.  305  ;  Brewer  v.  Bowling 
Green.  4  Ohio  Cir.  Dec.  694,  7  Ohio  Cir.  Ct. 
489;  Potter  v.  Norwood,  12  Ohio  Cir.  Dec.  146, 
zi  Ohio  Cir.  Ct.  461 ;  Upington  v.  Oviatt,  24 


Ohio  St.  232;  Cincinnati  v.  James,  55  Ohio  St. 
180. 

Oklahoma.  —  Jones  v.  Holzapfel,  11  Okla. 
4°5- 

Oregon.  —  Paulson  v.  Portland,  16  Oregon 
450;  Ladd  v.  Spencer,  23  Oregon  193;  Oregon, 
etc.,  R.  Co.  v.  Portland,  25  Oregon  229 ; 
Thomas  v.  Portland,  40  Oregon  50. 

Pennsylvania.  —  Beaumont  v.  Wilkes-Barre, 
142  Pa.  St.  198. 

South  Dakota.  —  Phillips  v.  Sioux  Falls,  5  S. 
Dak.  524;  Lee  v.  Mellette,  15  S.  Dak.  586. 

Texas.  —  Kerr  v.  Corsicana,  (Tex.  Civ.  App. 
1895)  35  S.  W.  Rep.  694. 

Utah.  —  Armstrong  v.  Ogden,  12  Utah  476. 

Washington.  —  Haisch  v.  Seattle,  10  Wash. 
435- 

Wisconsin.  —  Liebermann  v.  Milwaukee,  89 
Wis.  336 ;  Beaser  v.  Ashland,  89  Wis.  28 ; 
Dietz  v.  Neenah,  91  Wis.  422. 

Statutory  Kequirement  as  to  Notice  Before  Issu- 
ance of  Injunction  —  Wilson  v.  Bois  City, 
(Idaho  1900)  60  Pac.  Rep.  84. 

Premature  Suit. —  Kansas  City  v.  Smiley,  62 
Kan.  718. 

2.  Casting  Cloud  on  Title. — Touzalin  v.  Omaha. 
25  Neb.  817;  Hamilton  v.  Omaha,  25  Neb.  826; 
Albuquerque  v.  Zeiger,  5  N.  Mex.  674;  Tifft  v. 
Buffalo,  (Buffalo  Super.  Ct.  Gen.  T.)  7  N.  Y. 
Supp.  633;  Alvord  v.  Syracuse,  163  N.  Y.  158: 
Marvin  v.  Town,  56  Hun  (N.  Y.)  510;  Hanson 
v.  Town,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp. 
150;  Brennan  v.  Buffalo,  (Buffalo  Super.  Ct. 
Eq.  T.)  8  Misc.  (N.  Y.)  178;  Tredwell  v. 
Brooklyn,  11  N.  Y.  App.  Div.  224. 

3.  Adequate  Remedy  at  Law. —  Strenna  v. 
Montgomery,  86  Ala.  340 ;  Bloomington  v. 
Blodgett,  24  111.  App.  650  ;  Touzalin  v.  Omaha, 
25  Neb.  817;  Heiser  v.  New  York,  104  N.  Y. 
68 ;  McKee  Land,  etc.,  Co.  v.  Swikehard, 
(Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  21  ; 
Mansfield  v.  Lockport,  (Supm.  Ct.  Eq.  T.)  24 
Misc.  (N.  Y.)  25;  Haff  v.  Fuller,  45  Ohio  St. 
495  ;  Wilson  v.  Philippi,  39  W.  Va.  75  ;  Riddle 
v.  Charlestown,  43  W.  Va.  796.  And  see  gen- 
erally the  title  Equity,  vol.  11,  p.  199  et  seq. 

4.  Adequate  Statutory  Remedy  —  United  States. 
—  Rickcords  v.  Hammond,  67  Fed.  Rep.  380 ; 
Brown  v.  Drain,  112  Fed.  Rep.  582. 

California.  —  Lent  v.  Tillson,  72  Cal.  404; 
Mietzsch  v.  Berkhout,  (Cal.  1893)  35  Pac.  Rep. 
321;  Harney  v.  Benson,  113  Cal.  314;  German 
Sav.,  etc.,  Soc.  v.  Ramish,  138  Cal.  120. 

Connecticut.  ■ —  Ferguson  v.  Stamford,  60 
Conn.  432. 

Illinois.  —  Peoria  v.  Kidder,  26  111.  351; 
Boynton  v.  People,  159  111.  553;  Callister  v. 
Kochersperger,  168  111.  3341  Smith  v.  Kocher- 
sperger, 180  111.  527;  Bloomington  v.  Blodgett, 
24  111.  App.  650 ;  Hewes  v.  Winnetka,  60  111. 
App.  654. 

Indiana.  —  De  Puy  v.  Wabash,  133  Ind.  336; 
Robinson  v.  Valparaiso,  136  Ind.  616;  Alley  v. 
Lebanon,  146  Ind.  125. 
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relief  therefrom,  as  the  remedy  at  law  is  adequate,1  and  as  a  summary  con- 
veyance to  enforce  such  an  assessment  would  be  void,  it  would  cast  no  cloud 
on  title  so  as  to  authorize  the  issuance  of  an  injunction.2  Statutes  have  been 
enacted  in  some  jurisdictions  expressly  restricting  the  right  of  courts  of 
equity  to  interpose  their  aid  in  relief  of  property  owners  from  special 
assessments.3 

Where  the  Work  Has  Been  Done  and  the  complaining  party's  property  has  been 
thereby  benefited,  a  court  of  equity  may,  as  a  condition  precedent  to  grant- 
ing relief,  require  him  to  do  equity  by  paying  the  amount  which  is  justly 
chargeable  on  his  property;4  but  this  will  not  be  required  if  the  assessment 
is  made  on  a  basis  so  false  and  unwarranted  as  to  furnish  no  data  by  which  a 
just  proportion  of  the  amount  assessed  can  be  ascertained.5 

Laches  and  Limitations.  —  On  account  of  laches,  equitable  relief  against  special 
assessments  may  be  denied,6  and  in  some  instances  the  statutes  expressly 
limit  the  time  within  which  a  suit  to  enjoin  the  collection  of  a  special 
assessment  must  be  brought.7 


Kansas.  —  Newman  v.  Emporia,  41  Kan.  583. 
Massachusetts.  —  Atkinson   v.    Newton,  169 
Mass.  240. 

Michigan.  —  Nelson  v.  Saginaw,  106  Mich. 
659- 

Minnesota.  —  Albrecht  v.  St.  Paul,  47  Minn. 
531;  Kelly  v.  Minneapolis,  57  Minn.  294,  47 
Am.  St.  Rep.  605. 

Missouri.  —  Michael  v.  St.  Louis,  112  Mo. 
612;  Buddecke  v.  Ziegenhein,  122  Mo.  239; 
Vrana  v.  St.  Louis,  164  Mo.  146. 

New  York.  —  Shulz  v.  Albany,  42  N.  Y.  App. 
Div.  437,  affirming  27  Misc.  (N.  Y.)  51  ;  Scud- 
der  v.  New  York,  (Supm.  Ct.  Gen.  T.)  29  N. 
Y.  Supp.  422;  Matter  of  Pennie,  108  N.  Y.  369  ; 
Matter  of  Gantz,  85  N.  Y.  539. 

North  Carolina.  —  Hilliard  v.  Asheville,  118 
N.  Car.  845. 

Washington.  —  Tumwater  v.  Pix,  18  Wash. 
153. 

1.  Invalidity  Apparent  on  Face  of  Assessment. 

—  Van  Doren  v.  New  York,  9  Paige  (N.  Y.) 
388;  Scott  v.  Onderdonk,  14  N.  Y.  14,  67  Am. 
Dec.  106;  Marsh  v.  Brooklyn,  59  N.  Y.  280; 
Brooklyn  v.  Meserole,  26  Wend.  (N.  Y.)  132, 
reversing  8  Paige  (N.  Y.)  198;  Heywood  v. 
Buffalo,  14  N.  Y.  534;  Clark  v.  Dunkirk,  12 
Hun  (N.  Y.)  181  ;  Conde  v.  Schenectady,  164 
N.  Y.  258 ;  Haff  v.  Fuller,  45  Ohio  St.  495. 

2.  Byrne  v.  Drain,  127  Cal.  663. 

3.  Statutory  Restrictions.  —  Wilson  v.  Auburn, 
27  Neb.  435  ;  In  re  Brainerd,  (Supm.  Ct.  Spec. 
T.)  1  N.  Y.  Supp.  78;  Matter  of  Brainerd,  51 
Hun  (N.  Y.)  380;  Loomis  v.  Little  Falls,  66 
N.  Y.  App.  Div.  299  ;  Matter  of  Bridgford,  65 
Hun  (N.  Y.)  227;  Matter  of  Alexander,  65 
Hun  (N.  Y.)  622,  20  N.  Y.  Supp.  285  ;  Sixth 
Ave.  R.  Co.  v.  New  York,  63  Hun  (N.  Y.)  271  ; 
Scudder  v.  New  York,  146  N.  Y.  245,  affirming 
(Supm.  Ct.  Gen.  T.)  29  N.  Y.  Supp.  422. 

4.  Conditions  to  Equitable  Relief —  California. 

—  Hellman  v.  Shoulters,  114  Cal.  136;  Ellis  v. 
Witmer,  134  Cal.  249. 

District  of  Columbia.  —  Walker  v.  District  of 
Columbia,  6  Mackey  (D.  C.)  352. 

Georgia.  —  Regenstein  v.  Atlanta,  98  Ga.  167. 

Illinois.  —  Meadowcroft  v.  Kochersperger,  1 70 
111.  356. 

Indiana.  —  Elkhart  v.  Wickwire,  121  Ind. 
331  ;  Loesnitz  v.  Seelinger,  127  Ind.  422. 

Nebraska.  —  Darst  v.  Griffin,  31  Neb.  668; 


Barker  v.  Omaha,  16  Neb.  269;  Rediok  v. 
Omaha,  35  Neb.  125. 

New  York.  —  Brennan  v.  Buffalo,  (Buffalo 
Super.  Ct.  Eq.  T.)  8  Misc.  (N.  Y.)  178;  Kin- 
sella  v.  Auburn,  (Super.  Ct.  Gen.  T.)  7  N.  Y. 
Supp.  317. 

Pennsylvania.  —  Pittsburgh's  Appeal,  118  Pa. 
St.  458. 

Wisconsin.  —  Meggett  v.  Eau  Claire,  81  Wis. 
326 ;  Mills  v.  Charleton,  29  Wis.  400,  9  Am. 
Rep.  578;  Yates  v.  Milwaukee,  92  Wis.  352; 
Wells  v.  Western  Paving,  etc.,  Co.,  96  Wis. 
116. 

In  such  action,  the  complaint  should  allege 
an  offer  to  pay  the  amount  of  the  assessment 
justly  chargeable  to  the  property  of  the  plain- 
tiff.   Meggett  v.  Eau  Claire,  81  Wis.  326. 

Invalid  in  Part.  —  Where  an  assessment  is  in- 
valid in  part  only,  the  court  will  not  quash  or 
set  aside  the  whole  of  it,  if  the  invalid  part 
can  be  separated  from  that  which  is  valid. 
Dyer  v.  Scalmanini,  69  Cal.  637  ;  Elkhart  v. 
Wickwire,  121  Ind.  331  ;  Loesnitz  v.  Seelinger, 
127  Ind.  422;  Kinsella  v.  Auburn,  (Supm.  Ct. 
Gen.  T.)  7  N.  Y.  Supp.  317;  Matter  of  Feust, 
121  N.  Y.  299,  affirming  (Supm.  Ct.  Gen.  T.)  8 
N.  Y.  Supp.  420. 

5.  Bidwell  v.  Huff,  103  Fed.  Rep.  362;  Zehn- 
der  v.  Barber  Asphalt  Paving  Co.,  106  Fed. 
Rep.  103;  Hutchinson  v.  Omaha,  52  Neb.  345; 
Jones  v.  Holzapfel,  11  Okla.  405;  Kerr  v.  Corsi- 
cana,  (Tex.  Civ.  App.  1895)  35  S.  W.  Rep.  694; 
Howell  v.  Tacoma,  3  Wash.  711,  28  Am.  St. 
Rep.  83 ;  Griggs  v.  Tacoma,  3  Wash.  785 ; 
Hayes  v.  Douglas  County,  92  Wis.  429,  53  Am. 
St.  Rep.  926. 

6.  Laches.  —  Ross  v.  Portland,  105  Fed.  Rep. 
682;  Meadowcroft  v.  Kochersperger,  170  111. 
356 ;  Frevert  v.  Bayonne,  63  N.  J.  L.  202 ; 
Mansfield  v.  Lockport.  (Supm.  Ct.  Eq.  T.)  24 
Misc.  (N.  Y.)  25 ;  Blanchard  v.  Columbus,  8 
Ohio  Dec.  676. 

7.  Statutory  Limitation*  —  Wahlgren  v.  Kan- 
sas City,  42  Kan.  243  ;  Marshall  v.  Leavenworth, 
44  Kan.  459 ;  Lynch  v.  Kansas  City,  44  Kan. 
452;  Doran  v.  Barnes,  54  Kan.  238;  Hammer- 
slough  v.  Kansas  City.  46  Kan.  37  ;  Topeka  v. 
Gage,  44  Kan.  87  ;  Steinmuller  v.  Kansas  City, 
3  Kan.  App.  45  ;  Kansas  City  v.  Gray,  62  Kan. 
198;  Kansas  City  v.  Cullinan,  65  Kan.  68;  Mat- 
ter of  Hazleton,  58  Hun  (N.  Y.)  112. 
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Res  Judicata.  — The  decree  in  a  prior  suit  to  enjoin  the  enforcement  of  a 
special  assessment,  denying  such  relief,  is  a  bar  to  a  second  suit  for  the  same 
purpose,  though  the  second  suit  is  based  on  matters  of  defense  to  the 
assessment  not  raised  in  the  prior  suit.1 

Multiplicity  of  Suits.  —  Equitable  aid  against  invalid  assessments  may  be 
granted  in  order  to  prevent  a  multiplicity  of  suits,  but  a  mere  naked  averment 
in  the  complaint  that  the  granting  of  the  injunction  will  prevent  a  multiplicity 
of  suits  is  not  of  itself  sufficient  to  justify  the  issuance  of  the  writ,  unless  it 
fairly  appears  from  the  nature  of  the  subject  that  a  multiplicity  of  suits  would 
follow  if  the  writ  were  not  granted.* 

Removing  Cloud  on  Title.  —  Where,  to  enforce  an  invalid  assessment,  the  land 
assessed  has  been  sold,  and  thereby  a  cloud  is  cast  on  the  title,  equitable  aid 
may  be  invoked  to  remove  such  cloud;3  and  the  same  is  true  where  the 
assessment  is  made  a  lien  on  the  property  assessed  and  there  is  nothing  on  the 
face  of  the  assessment  to  show  its  invalidity.4 

3.  Certiorari.  —  Proceedings  for  the  levy  of  special  assessments  are  gen- 
erally considered  to  be  judicial  in  their  character  and  subject,  as  a  general 
rule,  to  removal  into  a  court  of  justice  by  the  writ  of  certiorari  for  the  pur- 
pose of  testing  the  validity  of  the  assessments. 5  In  some  cases,  however,  it 
has  been  held,  either  on  the  ground  of  public  policy  6  or  on  the  ground  that 
the  levy  of  special  assessments  by  municipalities  is  a  ministerial  or  legislative 
act,7  that  such  proceedings  are  not  reviewable  by  certiorari.  And  in  some 
instances  the  statutes  prohibit  the  review  of  assessment  proceedings  by  this 
writ,8  while  in  other  instances  the  scope  of  the  writ  to  review  special  assess- 


1.  Res  Judicata. —  Ross  v.  Portland,  105  Fed. 
Rep.  682. 

2.  Byrne  v.  Drain,  127  Cal.  663.  See  gen- 
erally the  title  Multiplicity  of  Suits,  14 
Encyc.  of  Pl.  and  Pr.  217. 

3.  Removing  Cloud  on  Title.  —  Wilson  v.  Boise 
City,  (Idaho  1900)  60  Pac.  Rep.  84. 

As  to  an  action  to  quiet  title  under  the  Cali- 
fornia Code  where  the  invalidity  of  the  assess- 
ment appears  on  the  face  of  the  proceedings, 
see  the  title  Cloud  on  Title,  vol.  6,  p.  169, 
note. 

4.  Bolton  v.  Gilleran,  105  Cal.  244,  45  Am. 
St.  Rep.  33.  See  generally  the  title  Cloud  on 
Title,  vol.  6,  p.  149,  and  as  to  the  granting  of 
equitable  relief  where  the  assessment  is  valid 
on  its  face,  see  supra,  this  subsection,  passim. 

5.  Certiorari  —  District  of  Columbia.  —  Ben- 
singer  v.  District  of  Columbia,  6  Mackey  (D. 
C.)  285  ;  Great  Falls  Ice  Co.  v.  District  of 
Columbia,  19  D.  C.  327. 

Maryland.  —  Swann  v.  Cumberland,  8  Gill 
(Md.)  150. 

Massachusetts.  —  Parks  v.  Boston,  8  Pick. 
(Mass.)  218,  19  Am.  Dec.  322;  Taber  v.  New 
Bedford,  135  Mass.  162;  Snow  v.  Fitchburg, 
136  Mass.  179;  Brown  v.  New  Bedford  Sav. 
Inst.,  137  Mass.  262;  Gilkey  v.  Watertown,  141 
Mass.  319;  Lincoln  v.  Street  Com'rs,  176  Mass. 
210  :  Grace  v.  Board  of  Health.  135  Mass.  490; 
Sears  v.  Street  Com'rs,  180  Mass.  274;  Jones 
v.  Metropolitan  Park  Com'rs,  181  Mass.  494; 
Bowditch  v.  Boston,  168  Mass.  239. 

Minnesota. —  Sherwood  v.  Duluth.  40  Minn. 
22.    See  also  State  v.  District  Ct.,  44  Minn.  244. 

New  Jersey.  —  State  v.  Jersey  City,  24  N.  J. 
L.  662  ;  State  v.  Newark,  25  N.  J.  L.  405  ;  State 
v.  Jersey  City,  25  N.  J.  L.  309 ;  Walls  v.  Jersey 
City,  55  N.  J.  L.  511  :  Van  Anglen  v.  Bayonne, 
56  N.  J.  L.  463 ;  Coward  v.  North  Plainfield,  63 


N.  J.  L.  61  ;  Meredith  v.  Perth  Amboy,  63  N. 
J.  L.  520;  Brown  v.  Union,  65  N.  J.  L.  601. 

New  York. —  Heywood  v.  Buffalo,  14  N.  Y. 
534;  People  v.  McDonald,  2  Hun  (N.  Y.)  70; 
People  v.  Cheritree,  4  Thomp.  &  C.  (N.  Y.) 
289;  People  v.  Low,  40  Hun  (N.  Y.)  176; 
People  v.  Board  of  Assessors,  51  Hun  (N.  Y.) 
644,  4  N.  Y.  Supp.  85  ;  People  v.  Gilon,  58  Hun 
(N.  Y.)  603,  11  N.  Y.  Supp.  512;  People  v. 
New  Rochelle,  83  Hun  (N.  Y.)  185  ;  Matter  of 
Eightieth  St.,  (Supm.  Ct.  Gen.  T.)  17  Abb.  Pr. 
(N.  Y.)  324 ;  Le  Roy  v.  New  York,  20  Johns. 
(N.  Y.)  430,  11  Am.  Dec.  289;  People  v. 
Brooklyn,  9  Barb.  (N.  Y.)  535  ;  Alvord  v.  Syra- 
cuse, (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
392;  Heiser  v.  New  York,  104  N.  Y.  68;  Ithaca 
v.  Babcock,  72  N.  Y.  App.  Div.  260  ;  Mansfield 
v.  Lockport,  (Supm.  Ct.  Eq.  T.)  24  Misc.  (N. 
Y.)  25  ;  People  v  New  Rochelle,  83  Hun  (N.  Y.) 
185. 

Pennsylvania.  —  Fifty-fifth  St.,  16  Pa.  Super. 
Ct.  133. 

Washington.  —  Wilson  v.   Seattle,  2  Wash. 

543- 

Wisconsin.  —  State  v.  Ashland,  71  Wis.  502. 
Discretion  Exercisable  in  Granting  Writ.  — 

Sears  v.  Worcester,  180  Mass.  288  ;  Matter  of 
Eighteenth  St.,  (Supm.  Ct.  Gen.  T.)  17  Abb. 
Pr.  (N.  Y.)  324. 

6.  Whitbeck  v.  Hudson,  50  Mich.  86. 

7.  Qninchard  v.  Alameda,  113  Cal.  664. 

8.  Statutory  Prohibition.  —  People  v.  Myers, 
135  N.  Y.  465. 

In  Wisconsin  it  has  been  held  that  as  the 
jurisdiction  of  the  Circuit  Court  to  issue  writs 
of  certiorari  is  secured  by  the  constitution,  a 
city  charter  providing  that  the  only  remedy  of 
property  owners  for  the  redress  of  any  griev- 
ance in  special  assessment  proceedings  shall  bp 
by  appeal  does  not  deprive  the  Circuit  Court 
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ments  has  been  enlarged.1  The  general  rule  that  the  writ  of  certiorari  will 
be  refused  where  other  adequate  remedies  are  open  to  the  petitioner  *  is 
applicable  to  the  review  of  assessment  proceedings  where  an  adequate  remedy- 
is  provided  by  statute.3  The  court  may  deny  the  writ  on  the  ground  of 
laches  on  the  part  of  the  petitioner,4  and  it  has  been  held  that  where  the 
petitioner  permits  the  improvement  to  be  made  without  objection  he  is  not 
entitled  to  the  writ.5  In  some  instances  the  statutes  have  prescribed  the  time 
within  which  writs  of  certiorari  shall  be  issued.6 

4.  Appeal.  —  The  statutes  frequently  provide  that  property  owners  may 
appeal  from  the  decisions  of  the  officers  or  tribunals  in  assessment  proceedings 
for  correction  of  errors  therein  7  and  that  the  failure  to  appeal  shall  operate 
as  a  waiver  of  errors  which  could  have  been  corrected  thereby.8 


of  jurisdiction  to  review  such  proceedings  on 
certiorari.    State  v.  Ashland,  71  Wis.  502. 

1.  Statutory  Sanction.  —  People  v.  Buffalo,  86 
Hun  (N.  Y.)  618,  36  N.  Y.  Supp.  191. 

2.  See  the  title  Certiorari,  4  Encyc.  of  Pl. 
and  Pr.  50. 

3.  Adequate  Statutory  Remedy.  —  Dousman  v. 
St.  Paul,  22  Minn.  387  ;  State  v.  Board  of  Pub- 
lic Works,  27  Minn.  442  ;  People  v.  Lohnas,  54 
Hun  (N.  Y.)  604;  Matter  of  Eightieth  St., 
(Supm.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  324; 
Matter  of  Tompkins  Square,  (Supm.  Ct.  Spec. 
T.)  17  Abb.  Pr.  (N.  Y.)  324,  note;  People  v. 
New  York,  2  Hill  (N.  Y.)  9;  People  v.  Gilon, 
59  Hun  (N.  Y.)  623.  See  also  Quinchard  v. 
Alameda,  113  Cal.  664. 

4.  Laches.  —  Rentz  v.  Detroit,  48  Mich.  544 ; 
State  v.  Trenton,  36  N.  J.  L.  499 ;  State  v. 
Elizabeth,  41  N.  J.  L.  152;  Kirkpatrick  v. 
Street,  etc.,  Com'rs,  42  N.  J.  L.  510;  Bergen 
County  Sav.  Bank  v.  Union  Tp.,  44  N.  J.  L. 
599;  Schulting  v.  Passaic,  47  N.  J.  L.  273; 
Stewart  v.  Hoboken,  57  N.  J.  L.  330  ;  Carling 
v.  Hoboken,  64  N.  J.  L.  223  ;  Stetler  v.  East 
Rutherford,  65  N.  J.  L.  528.  See  also  State  v. 
Jersey  City,  35  N.  J.  L.  455  ;  People  v.  New 
York,  2  Hill  (N.  Y.)  9. 

5.  Meday  v.  Rutherford,  52  N.  J.  L.  499  ; 
Provident  Sav.  Inst.  v.  Jersey  City,  52  N.  J.  L. 
490;  State  v.  Paterson,  40  N.  J.  L.  244;  Borton 
v.  Camden,  65  N.  J.  L.  511. 

6.  Limitations.  —  State  v.  Passaic,  38  N.  J. 
L.  57;  State  v.  North  Bergen  Tp.,  39  N.  J.  L. 
456;  Stockton  v.  Newark,  58  N.  J.  L.  116; 
Meredith  v.  Perth  Amboy,  63  N.  J.  L.  520. 

It  is  within  the  power  of  the  legislature  to 
fix  the  time  within  which  writs  of  certiorari 
may  be  allowed  to  review  special  assessments, 
and  a  provision  limiting  the  time  to  thirty  days 
after  confirmation  has  been  sustained.  Trap- 
hagen  v.  West  Hoboken,  39  N.  J.  L.  232. 

7.  Appeal  —  California.  —  Perine  v.  Torbush, 
97  Cal.  312;  McVerry  v.  Boyd,  89  Cal.  304; 
Hewes  v.  Reis,  40  Cal.  255  ;  Emery  v.  Bardford, 
29  Cal.  88 ;  Himmelmann  v.  Hoadley,  44  Cal. 
279;  Dorland  V.  McGlynn,  47  Cal.  51  ;  Boyle  V. 
Hitchcock,  66  Cal.  129;  Blair  v.  Luning,  76 
Cal.  1.34;  Jennings  v.  Le  Breton,  80  Cal.  11; 
Frick  v.  Morford,  87  Cal.  579 ;  Fanning  v. 
Leviston,  93  Cal.  186;  Belser  v.  Hoff Schneider, 
104  Cal.  455. 


Connecticut.  — ■  Ferguson  v.  Stamford,  60 
Conn.  432. 

Illinois.  —  Bloomington  v.  Chicago,  etc.,  R. 
Co.,  134  111.  451  ;  Bradford  v.  Pontiac,  165  111. 
612;  Hunerberg  v.  Hyde  Park,  130  111.  156; 
Thorn  v.  West  Chicago  Park  Com'rs,  130  111. 
594- 

Indiana.  —  Campbell  v.  Monroe  County,  118 
Ind.  119;  Boyd  v.  Murphy,  127  Ind.  174; 
Reeves  v.  Grottendick,  131  Ind.  110;  Sims  v. 
Hines,  121  Ind.  534;  Moberry  v.  Jeffersonville, 
38  Ind.  198  ;  McEwen  v.  Gilker,  38  Ind.  233  ; 
Kretsch  v.  Helm,  45  Ind.  438  ;  Taber  v.  Fergu- 
son, 109  Ind.  227.  See  also  Wiles  v.  Hoss,  114 
Ind.  371. 

Maine.  —  Auburn  v.  Paul,  84  Me.  212. 
Maryland.  —  Brooks   v.    Baltimore,    48  Md. 
265. 

Michigan.  —  Brown  v.  Grand  Rapids,  83 
Mich.  101. 

Minnesota.  —  State  v.  Ensign,  55  Minn. 
278. 

New  Jersey. —  Simmons  v.  Passaic,  55  N.  J. 
L.  485. 

New  York.  —  Matter  of  Fifth  Ave.,  91  Hun 
(N.  Y.)  259;  Matter  of  Cullen,  53  Hun  (N.  \  .r 
534;  Matter  of  Hand  St.,  52  Hun  (N.  Y.)  206  ; 
Tingue  v.  Port  Chester,  101  N.  Y.  294. 

Oregon.  —  Oregon,  etc.,  R.  Co.  v.  Portland, 
25  Oregon  229. 

Pennsylvania.  —  In  re  Mt.  Pleasant  Ave.,  32 
W.  N.  C.  (Pa.)  60;  Oil  City  v.  Oil  City  Boiler 
Works,  152  Pa.  St.  348;  Twenty-eighth  St., 
158  Pa.  St.,  464;  Opening  of  Sheridan  Ave., 
138  Pa.  St.  264;  Pittsburg  v.  Maxwell,  179  Pa. 
St.  553;  Mt.  Pleasant  Ave.,  171  Pa.  St.,  38; 
Beechwood  Ave.  Sewer,  179  Pa.  St.  494;  Am- 
berson  Ave.,  179  Pa.  St.  634;  In  re  Pittsburg, 
179  Pa.  St.  630. 

Wisconsin.  —  Hayes  v.  Douglas  County,  92 
Wis.  429,  53  Am.  St.  Rep.  926. 

8.  Dyer  v.  Scalmanini,  69  Cal.  637;  Jennings 
v.  Le  Breton,  80  Cal.  8  ;  Fanning  v.  Leviston, 
93  Cal.  186;  Wells  v.  Wood,  114  Cal.  255; 
Warren  v.  Chandos,  115  Cal.  382;  Girvin  v. 
Simon,  116  Cal.  604;  Perine  v.  Forbush,  97 
Cal.  305:  Dowling  v.  Conniff,  103  Cal.  75;  Mc- 
Sherry  v.  Wood,  102  Cal.  647;  Buckman  v. 
Landers,  11 1  Cal.  347:  Kenny  v.  Kelly,  113  Cal. 
364;  Auburn  v.  Paul,  84  Me.  212;  Brown  v. 
Grand  Rapids,  83  Mich.  10 1. 
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ABORTION,  see  Seduction. 

ABUTTING,  see  Special  or  Local  Assess- 
ments. 

ACCOUNT: 
Settlement,  626 

ACCRETION,  see  Seaweed. 

ADJACENT: 

Special  or  local  assessments,  1191 

ADJOINING: 

Special  or  local  assessments,  1191 

ADJOURNMENT  (see  Sheriffs'  Sales)  : 
School  districts,  42 

ADJUSTMENT: 

Settle,  627 

ADMIRALTY,  see  Seamen. 

ADMISSIONS  (see  Seduction)  : 

Sheriffs  and  constables,  see  Sheriffs  and 
Constables. 

AGENCY  (see  Separate  Property  of  Mar- 
ried Women  ;  Set-off,  Recoupment,  and 
Counterclaim)  : 

Servant,  478 

Settle,  628 

ALIBI: 

Seduction,  248 

ALIMONY,   see   Separation    (Husband  and 

Wife). 
ALL: 

Several,  630 

ALLOCUTUS,  see  Sentence. 

AMENDMENT : 

Sheriffs'  sales,  776,  780 

"ANYTHING  TO  SAY,"  see  Sentence. 

APPEAL: 

Special  or  local  assessments,  1245 

APPRAISEMENT,  see  Sheriffs'  Sales. 
APPRENTICES,  see  Seduction. 

ARBITRATION  AND  AWARD: 

School  districts,  45 

ARREST,  see  Self-defense. 

ASSAULT  AND  BATTERY  (see  Seamen; 

Sleeping  Car  Companies)  : 
Aggravated  assault : 

Serious  bodily  injury,  477 
Schools,  24 

ASSESSMENTS,  see  Special  or  Local  As- 
sessments. 

ASSIGNMENT: 

Sheriffs'  sales,  776 


ASSOCIATIONS,  see  Societies,  Clubs,  and 
Unincorporated  Associations. 

AS  SOON  AS  POSSIBLE,  1158 

ASSUMPSIT: 

Special  or  local  assessments,  1238 

ATTACHMENT: 
Bonds : 

Seals,  81 

Separate  property  of  married  women,  432 

ATTEMPT: 

Sodomy,  1146 

ATTORNEYS: 
School  districts : 

Employment  of  attorneys,  45 

AUTOGRAPHS: 

Signature,  1064 

BAGGAGE,  see  Sleeping  Car  Companies. 

BANK: 

Bank  and  shore,  1060 

BANKRUPTCY,  see  Insolvency  and  Bank- 
ruptcy. 

BASTARDY,  see  Seduction. 
BEACH,  see  Seaweed. 

BENEFIT  OF  CLERGY: 

Punishment,  318 

BEST  EVIDENCE,  see  Secondary  Evidence. 

BIDS,  see  Sheriffs'  Sales. 

BILL  OF  SALE: 

Slaves  and  slavery,  1094 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES: 

School  districts,  58 

Set-off,   recoupment,   and   counterclaim,  see 
Set-off,  Recoupment,  and  Counterclaim. 

BLOCK: 

Special  or  local  assessments,  1192 

BONDS: 

Seals,  81 

BOUNDARIES,  see  School  Districts. 

BRIDGES: 

Special  or  local  assessments,  1182 

BROKERS: 

Set-off,  recoupment,  and  counterclaim,  537 

BUGGERY,  see  Sodomy. 

BURDEN  OF  PROOF  (see  Set-off,  Re- 
coupment, and  Counterclaim  ;  Ships 
and  Shipping)  : 

Seduction,  230,  240 

Self-defense,  283 
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Distress. 


CAPTURE,  see  Seamen. 

CARRIERS  OF  GOODS  (see  Ships  and 

Shipping)  : 
Searches  and  seizures : 

Liquors  in  hands  of  carrier,  152 

CARRIERS    OF   PASSENGERS,   see  Ships 
and  Shipping;  Sleeping  Car  Companies. 

CENSUS: 
Schools,  65 

CERTIFICATE: 

Silver  certificate,  1067 

CERTIORARI,    see    Special    or    Local  As- 
sessments. 

CHARACTER   IN   EVIDENCE    (see  Se- 
duction) : 
Self-defense,  281 

CHARITY  SCHOOLS,  3 

CHASTITY,  see  Seduction;  Solicitation  of 
Chastity. 

CHATTLE    MORTGAGES,    see    Ships  and 
Shipping. 

CHOSES  IN  ACTION: 

Share,  636 

COLLISIONS,  see  Ships  and  Shipping. 

COLORED  PUPILS,  see  Schools. 

COMMON    CARRIERS,    see    Sleeping  Car 
Companies. 

COMMON  SCHOOLS,  see  Schools. 

COMMON  SCOLD: 

Punishment,  319 

COMMUNITY  PROPERTY: 
Separation  (husband  and  wife) : 

Agreement  making  division  of  community 
property,  463 

COMPROMISE: 

Settle,  627 

COMPULSORY  EDUCATION,  see  Schools. 

CONFESSION  OF  JUDGMENT: 

Separate  property  of  married  women,  421 

CONFLICT  OF  LAWS,  see  Private  Inter- 
national Law. 

CONFUSION  OF  GOODS: 

Sheriffs  and  constables,  703 

CONSTABLES,  see  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW  (see  Schools; 
Searches  and  Seizures ;  Separate  Prop- 
erty of  Married  Women  ;  Ships  and 
Shipping;  Special  or  Local  Assess- 
ments) : 
Punishment,  317 

CONSTRUCTION,  see  Separate  Property  of 
Married  Women. 

CONSULS  AND  AMBASSADORS,  see  Sea- 
men. 

CONTIGUOUS,  see  Special  or  Local  Assess- 
ments. 

CONTRACTOR: 
Servant,  478 


CONTRACTS,  see  Schools. 

CONTRIBUTION  AND  EXONERATION: 

Separate  property  of  married  women,  417 
Societies,  etc.,  1137 

CONTRIBUTORY  NEGLIGENCE : 

Seamen,  134 

CONVEYANCING : 

Settle,  628 

CONVICTION,  see  Sentence. 

CORPORATIONS,  see  Societies,  Clubs,'  and 
Unincorporated  Associations. 

COSTS,  see  Sentence;  Ships  and  Shipping. 

COUNTERCLAIM,  see  Set-off,  Recoupment, 
and  Counterclaim. 

COVENANTS,  see  Separation  (Husband  and 
Wife). 

CREW,  see  Seamen. 

CRIMINAL  CONVERSATION: 

Separation,  etc.,  476 

CRIMINAL  LAW,  see  Seamen  ;  Seduction  ; 
Self-defense  ;  Sodomy  ;  Solicitation  to 
Commit  Crime. 

CROPS,  see  Separate  Property  of  Married 
Women. 

CURTESY: 

Separate  property  of  married  women,  349, 

368,  448 
Separation  (husband  and  wife) : 

Release  of  curtesy,  463 

DAMAGES   (see  Seduction  ;  Sleeping  Car 
Companies)  : 

Sheriffs  and  constables,  see  Sheriffs  and 
Constables. 

DANGER,  see  Self-defense. 

DEATH  BY  WRONGFUL  ACT: 
Ships  and  shipping,  1043 

Limitation  of  vessel  owner's  liability,  1052 

DEBAUCHING  : 

Seduction,  190 

DEBT: 

Special  or  local  assessments,  1239 

DECLARATIONS,  see  Separate  Property  of 
Married  Women. 

DEEDS  (see  Shelley's  Case)  : 
Seals,  81 

DE  FACTO  OFFICERS: 

Schools,  15 

DEFALCATION: 

Set-off,  recoupment,  and  counterclaim,  489 

DEFAMATION  OF  PROPERTY,  see  Slander 
of  Title  or  Property. 

DEFILEMENT,  see  Seduction. 

DESERTION,  see  Seamen. 

DEVICE,  see  Seals. 

DISTRESS: 

Special  or  local  assessments,  1239 
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Divorce. 


INDEX. 


Jactitation  of  Title. 


DIVORCE   (see  Separation   (Husband  and 

Wife)  : 
Sodomy,  1147 

DOCUMENTARY  EVIDENCE: 

Ships  and  shipping,  10 18 

DOMICIL: 

Separation,  etc.,  476 

DOWER,  see  Sheriffs'  Sales. 

DRAINS  AND  SEWERS: 

Special  or  local  assessments,  1181 

DUE  PROCESS  OP  LAW: 

Special  or  local  assessments,  11 73 

EASEMENTS,  see  Seaweed. 

EJECTMENT,  see  Set-off,  Recoupment,  and 
Counterclaim. 

ELECTIONS  (see  Meetings  ;  Schools)  : 
School  districts,  see  School  Districts. 

ELSEWHERE: 
Seamen,  91 

EMANCIPATION,  see  Seduction. 

EMINENT  DOMAIN: 
Schools : 

Taking  site  by  right  of  eminent  domain,  51 

EQUITABLE  ELECTION,  see  Separate  Prop- 
erty of  Married  Women. 

EQUITABLE  SEPARATE  ESTATE,  see 
Separate  Property  of  Married  Women. 

ESCAPE: 

Sheriffs  and  constables,  671. 
Slaves  and  slavery,  1095 

ESTOPPEL,  see  Separate  Property  of  Mar- 
ried Women;  Sheriffs  and  Constables; 
Special  or  Local  Assessments. 

EVIDENCE  (see  Secondary  Evidence  ;  Se- 
duction ;     Self-defense  ;     Set-off,  Re- 
coupment, and  Counterclaim  ;  Ships  and 
Shipping)  : 
Seals,  81 

EXCHANGE : 

Separate  property  of  married  women,  353 

EXECUTE: 

Signed  and  executed,  1065 

EXECUTION  SALES,  see  Sheriffs'  Sales. 

EXECUTIONS,  see  Sheriffs'  Sales. 

EXEMPLARY    DAMAGES     (see  Seduc- 
tion) : 
Ships  and  shipping,  1022 
Slander  of  title  or  property,  1080 
Smart  money,  1127 

FACTORS    AND    COMMISSION  MER- 
CHANTS: 

Set-off,  recoupment,  and  counterclaim,  537, 
539 

FALSE  IMPRISONMENT,  see  Seamen. 

FELLOW  SERVANTS: 

Seamen,  133 

FINES,  see  Sentence. 

FIRE: 

Set  fire  to,  483 
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FISH  AND  FISHERIES: 

Seaweed,  159 

FORECLOSURE  OF  MORTGAGES,  see  Set- 
off, Recoupment,  and  Counterclaim. 

FORFEITURE,  see  Seamen. 

FRAUD,  see  Set-off,  etc. 

GAME  LAWS: 

Searches  and  seizures,  147 

GAMING: 

Searches  and  seizures,  146 

GENERAL  AVERAGE: 

Seamen,  121 

GIFT  (see  Separate  Property  of  Married 

Women)  : 
Settle,  629 

Slaves  and  slavery,  1093,  1094 
GUARANTY,  180 

GUARDIAN  AND  WARD,  see  Seduction. 

HABEAS  CORPUS: 

Seamen,  96 

HALF  BLOOD,  1070 
HEARING,  see  Schools. 

HIGHEST  BIDDER: 

Sheriffs'  sales,  771 

HOLIDAYS,  see  Schools;  Seamen. 

HOMESTEAD  (see  Sheriffs'  Sales)  : 
Special  or  local  assessments,  1193 

HOMICIDE,  see  Self-defense. 

HOSPITAL,  see  Seamen. 

HUSBAND  AND  WIFE,  see  Separate  Prop- 
erty of  Married  Women;  Separation 
(Husband  and  Wife). 

ILLEGAL  CONTRACTS,  see  Separation 
(Husband  and  Wife). 

IMPRISONMENT  FOR  DEBT,  307 

IMPROVEMENTS,  see  Special  or  Local  As- 
sessments. 

IMPUTABLE  NEGLIGENCE: 

Ships  and  shipping,  1042 

INDEMNITY  CONTRACTS,  see  Sheriffs 
and  Constables. 

INJUNCTION    (see   Slander   of   Title  or 
Property) : 
Schools,  see  Schools. 
Special  or  local  assessments,  1242 

INSOLVENCY  AND  BANKRUPTCY  (see 
Set-off,  Recoupment,  and  Counterclaim)  : 
Solvency,  1156 

INTENTION,  1065 

INTEREST: 
Special  or  local  assessments  : 

Interest,  1231 

INTERPRETATION,  see  Separate  Property 
of  Married  Women  ;  Set-off,  Recoupment, 
and  Counterclaim. 

JACTITATION  OF  TITLE,  see  Slander  of 
Titlb. 
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Judgment. 
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Perpetuities. 


JUDGMENT     (see     Sentence;  Sheriffs' 

Sales)  : 
Signing  judgment,  1066 

JUDICIAL  NOTICE: 

Seals,  81 

JUDICIAL  SALES,  see  Sheriffs'  Sales. 

JURISDICTION,  see  Sentence. 

LACHES,  see  Separate  Property  of  Married 

Women. 

LIBEL.  AND  SLANDER  (see  Slander  of 
Title  or  Property)  : 
Sodomy,  1147 

LICENSES,  see  Schools. 

LIENS,  see  Seamen. 

LIFE  INSURANCE: 

Sober,  1 1 28 
Sound  health,  1 159 

LIGHTS,  see  Ships  and  Shipping. 

LIMITATION  OF  ACTIONS  (see  Seamen  ; 
Set-off,  Recoupment,  and  Counter- 
claim) : 

Slander  of  title  or  property,  1087 
Special  or  local  assessments,  1232 

LOCAL  ASSESSMENTS,  see  Special  or 
Local  Assessments. 

LOCO  PARENTIS,  see  Seduction. 

LOST  PAPERS,  see  Secondary  Evidence. 

LOTTERIES: 

Searches  and  seizures,  147 

L.  S.: 
Seals,  74 

MAIL: 

Sent,  287 

MALICE,  see  Slander  of  Title  or  Property. 

MAN: 

Single  man,  1069 

MANDAMUS    (see   Schools  ;    Set-off,  Re- 
coupment, and  Counterclaim  ;  Sheriffs 
and  Constables)  : 
School  districts,  61 

MANDATORY,  see  Shall. 

MARINE  INSURANCE: 

Slip,  1 126 

MARITIME  CONTRACTS,  see  Ships  and 
Shipping. 

MARRIAGE,  see  Seduction. 

MARRIED  WOMAN,  see  Separation  (Hus- 
band and  Wife)  ;  Separate  Property  of 
Married  Women. 

MASTER  AND  SERVANT  (see  Seduction  ; 
Sleeping  Car  Companies)  : 
Servant,  477 

MASTER  OF  VESSEL,  see  Seamen  ;  Ships 
and  Shipping. 

MATE,  see  Seamen. 

MAY: 

Shall,  633 


MECHANICS'  LIENS: 

Separate  property  of  married  women,  404 

MEETINGS,  see  School  Districts. 

MILITARY  SERVICE,  480 

MISTAKE,  see  Set-off,  etc. 

MONTH : 

Punishment,  327 

MORTGAGES,  see  Ships  and  Shipping. 

MUNICIPAL  CORPORATION,  see  School 
Districts  ;  Special  or  Local  Assessments. 

MURDER  AND  MANSLAUGHTER,  see  Self- 
defense. 

NAVIGATION,  see  Seamen;  Ships  and  Ship- 
ping. 

NEGLIGENT,  see  Set-off,  etc. 

NEIGHBORHOOD : 

Special  or  local  assessments,  11 92. 

NOTICE    (see    Special   or    Local  Assess- 
ments) : 
School  districts : 

Alteration  of  boundaries,  37 
Meetings,  41 
Schools,  see  Schools. 

OATHS: 

Searches  and  seizures,  148 
Sheriffs  and  constables,  665. 

OBLIGATIONS  OF  CONTRACTS: 

Separate  property  of  married  women,  346. 

OFFICERS,  see  Societies,  Clubs,  and  Unin- 
corporated Associations. 

ORDINANCES,  see  Special  or  Local  As- 
sessments. 

OWNERSHIP    (see   Slander  of  Title  or 
Property) : 
Seizin,  254 

Special  or  local  assessments,  11 84 

PARDON  (see  Sentence)  : 
Sentence,  300 

PARENT  AND  CHILD  (see  Seduction)  : 

Schools,  24 

PAROL  EVIDENCE,  see  Seamen. 

PARTNERSHIP  (see  Seamen  ;  Set-off,  Re- 
coupment   and     Counterclaim  ;  Ships 
and  Shipping)  : 
Settle,  628 

PASSENGERS,    see    Ships    and  Shipping; 

Sleeping  Car  Companies. 

PATENTS : 
Slander  of  title  or  property  : 

Patented  articles,  1075 

PAWNBROKERS : 

Searches  and  seizures,  146 

PAYMENT: 

Settle,  627 

PENALTIES,  see  Set-off,  Recoupment,  and 
Counterclaim  ;  Special  or  Local  Assess- 
ments. 

PERPETUITIES: 

Separate  property  of  married  women,  426 
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Punishment. 


PERSONAL  PROPERTY  (see  Slander  of 
Title  or  Property)  : 
Situs,  107 1 

PHOTOGRAPHS : 

Self-defense,  283 

PHYSICIANS  AND  SURGEONS,  see  Sea- 
men. 

PILOTS,  see  Seamen  ;  Ships  and  Shipping. 

PLEDGE  AS  COLLATERAL  SECURITY,  see 
Set-off,  etc. 

PORT,  see  Ships  and  Shipping. 

POSSE  COMITATUS,  see  Sheriffs  and  Con- 
stables. 

POSSESSION: 

Seizin,  253 

PRESCRIPTION: 

Seaweed,  159 

PRESUMPTIONS,  see  Seals;  Seduction; 
Ships  and  Shipping;  Slaves  and  Slavery. 

PRISONS,  see  Sheriffs  and  Constables. 

PRIVATE  INTERNATIONAL  LAW,  see  Set- 
off, Recoupment,  and  Counterclaim  ;  Ships 
and  Shipping. 

PRIVILEGED  COMMUNICATIONS,  see 
Slander  of  Title  or  Property. 

PROBABLE  CAUSE: 
Searches  and  seizures,  147 

PRODUCTION  OP  DOCUMENTS: 

Seaches  and  seizures,  149 

PROFIT  A  PRENDRE,  see  Seaweed. 

PROPERTY ,  see  Slander  of  Title  or  Prop- 
erty; Slaves  and  Slavery. 

PUBLICATION ,  see  Special  or  Local  Assess- 
ments. 

PUBLIC  IMPROVEMENTS,  see  Special  or 
Local  Assessments. 

PUBLIC  LANDS : 

Settle,  629 

PUBLIC  OFFICERS,  see  Schools;  Sheriffs 
and  Constables. 

PUBLIC  SCHOOLS,  see  Schools. 

PUBLIC  SECURITIES,  180 

PUNISHMENT  (see  Sentence),  316 
Appeal,  see  infra,  Computation  of  Term  of 

Imprisonment. 
Attempts,  319 
Benefit  of  clergy,  318 
Character  of  punishment,  318 
Common  law,  317 

Common-law  punishment  for  felonies,  318 
Common  scold,  319 

Computation  of  term  of  imprisonment,  326 

In  general,  326 

Meaning  of  "  month,"  327 

"  Month,"  327 

Period  of  release  under  erroneous  judg- 
ment upon  writ  of  habeas  corpus,  327 
Period  while  at  large  after  escape,  327 
Statutes,  326 


PUNISHMENT,  cont'd. 
Computation  of  term  of  imprisonment,  cont'd. 
Statutory  commutation  for  good  behavior, 
328 

Time  during  which  appeal  is  pending,  326 
Time  served  upon  sentence  imposed  under 
void  indictment,  327 
Conformity  of  punishment  to  sentence,  325 

Substitution  at  subsequent  term  of  another 
kind  of  punishment  not  permissible,  294 
Conformity  of  punishment  to  statute  prescribing 

it,  323 

Aggravation,  324 

Discretion,  324 

Fine  and  imprisonment,  325 

Fine  or  imprisonment,  325 

General  rule,  323 

Hard  labor,  325 

"  Imprisonment,"  325 

"  Imprisonment  at  hard  labor,"  325 

Mitigation,  324 

Mitigation  of  statutory  penalty,  324 

Punishment  must  be  within  prescribed  limit 
or  limits,  324 

Statutes  relating  to  time  of  year  at  which 
sentences  shall  expire,  325 

Where  statute  allows  discretion  within  cer- 
tain limits,  324 

Where  statute  directs  fine  and  imprison- 
ment, 325 

Where  statute  merely  directs  imprisonment, 
32S 

Constitutional  law,  317 

Construction  of  statutory  provision,  320 

Corporal  punishment,  319 

Costs : 

Provision  for  imprisonment  until  costs  are 
paid,  306 
General  rule,  306 
Hard  labor,  306 

Imprisonment  unauthorized,  306 
Rule  that  upon  nonpayment  of  costs  im- 
prisonment is  authorized,  306 
Statement  of  amount  of  costs,  307 
Statement  of  time  of  imprisonment,  307 
Whether  imprisonment  for  debt,  307 
Death  penalty,  318 

Death   sentence,    see   infra,    Execution  of 

Death  Sentence. 
Definition,  316 

Escape,  see  infra,  Computation  of  Term  of 

Imprisonment. 
Execution  of  death  sentence,  328 

Escape  before  execution,  329 

Expiration  of  day  appointed  without  execu- 
tion, 329 

General  rule,  328 

Hanging  not  exclusive  method,  329 

Mode  of  executing  329 

Necessity  of  warrant,  328 

Place,  329 

Time,  329 
Extent  of  punishment,  318 
Felonies,  318 

Statutory  punishment  for  felonies,  318 
Fines  (see  Sentence)  : 

Fine  "  and  "  imprisonment,  325 

Fine  "  or  "  imprisonment,  325 

Provision   for   imprisonment  until   fine  is 
paid,  304 
Good  behavior,  328 
Hanging,  318 
Hard  labor,  325 
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PTJNISHMENT.  cont'd. 
Imprisonment  (see  infra 
tence),  325 
Computation  of  term  of  imprisonment,  see 
infra,   Computation   of  Term   of  Im- 
prisonment. 
Fine  "  and  "  imprisonment,  325 
Fine  "  or  "  imprisonment,  325 
Place  of  imprisonment,  see  infra,  Place  of 

Imprisonment. 
Provisions  for  imprisonment  until  costs  are 
paid,  306 
General  rule,  306 
Hard  labor,  306 

Imprisonment  unauthorized,  306 
Rule  that  upon  nonpayment  of  costs  im- 
prisonment is  authorized,  306 
Statement  of  amount  of  costs,  307 
Statement  of  time  of  imprisonment,  307 
Whether  imprisonment  for  debt,  307 
Provision  for  imprisonment  until  fine  is  paid, 
304 

Authority  of  court  at  common  law,  304 
Both  fine  and  imprisonment  imposed,  304 
Constitutional  provision  against  indefinite 

provision,  305 
Duration  of  imprisonment,  304 
Rate   at   which   imprisonment   shall  be 

discharged,  305 
Rule  under  statutes,  305 
Sentence    directing    alternative  punish- 
ments too  uncertain,  305 
Statutes     authorizing     alternative  sen- 
tences, 305 
Statutory  confirmation  of  authority,  304 
Time  of  imprisonment  should  be  speci- 
fied, 305 
Imprisonment  for  debt,  307 
Infants,  322 

Legislature,  see  infra,  Power  of  Legislature 

to  Prescribe  Punishment. 
Misdemeanors.  319 

Aggravated  cases,  319 

At  common  law,  319 

Common  scold,  319 

Incapacity  to  hold  public  office,  319 

Statute,  319 
Month,  327 

Object  of  inflicting  punishment,  317 
Penal  statutes : 

Construction,  320-321 

Construction     of     peculiar  provisions, 

320-321 
Illustrations,  320-321 
In  general,  320 
Penalty : 

Where  no  penalty  is  imposed 
320 

Penitentiary,  see  infra,  Place  of  Imprison- 
ment. 

Place  of  imprisonment,  321 

At  common  law,  321 
Change  in  place  of  imprisonment,  323 
Construction  of  statutes,  323 
Federal  offenders  in  state  jails  or  peniten- 
tiaries, 322 
For  felonies,  321 
For  misdemeanors,  321 

Imprisonment  in  penitentiary  for  misde- 
meanors, 321 

Imprisonment  of  federal  offenders  in  state 
jails  or  penitentiaries,  322 


PUNISHMENT,  cont'd. 
Place  of  imprisonment,  cont'd. 

Jurisdiction  of  federal  courts  to  order  im- 
prisonment in  state  penitentiaries,  293 
Power  of  legislature  to  prescribe  place  of 

punishment,  321 
Reformatories,  322 
Sentence,  302 

Statutes  prescribing  imprisonment  in  place 

not  existing  in  state,  322 
Statutes    providing   for   imprisonment  of 
minors  or  persons  under  certain  age,  322 
Under  statutes,  321 
Power  of  legislature  to  prescribe  punishment,  3 1 7 
Constitutional  limitations  in  United  States, 
3i7 

In  general,  317 
Prohibitive  statutes  imposing  no  penalty,  320 
Public  officers  : 

Incapacity  to  hold  public  office,  319 
Punishment  provided  for  crime  must  be  im- 
posed, 301 
Reformatories,  322 
Sentence,  see  Sentence. 

Sources  from  which  right  to  punish  arises, 

317 

Statutes  (see  infra,  Conformity  of  Punish- 
ment to  Statutes  Prescribing  It)  : 
Amendment   and   repeal   of   statutes  pre- 
scribing punishment,  329 
Construction  of  statutory  provision,  320 
Statutes  prescribing  imprisonment  without 
specifying  place,  322 
Time  of  imprisonment : 

Sentence,  303 
Time  of  Year  at  which  sentence  shall  expire, 
325 

Transportation,  318 
United  States  courts : 

Imprisonment  of  federal  offenders  in  state 

jails  or  penitentiaries,  322 
Jurisdiction  of  federal  courts  to  order  im- 
prisonment in  state  penitentiaries,  293 

PUPILS,  see  Schools. 

QUESTIONS  OP  LAW  AND  FACT  (see 

Seduction)  : 
Seals,  78 

Searches  and  seizures,  148,  151 
Self-defense,  see  Self-defense. 
Slander  of  title  or  property : 

Falsity  of  statement,  malice,  and  want  of 
law  occasion,  1078 

QUORUM: 

Societies,  etc.,  11 32 

by  statute,      RAILROADS,  see  Sleeping  Car  Companies. 

REAL    PROPERTY,    see    Shelley's  Case; 
Slander  of  Title  or  Property. 

REASONABLE  DOUBT: 

Seduction,  247 
Self-defense,  283 

REASONABLE  TIME: 

Soon  as  possible,  11 58 

REASON  FOR  RIGHT,  258 

RECEIPT,  see  Seamen. 

RECEIPTORS ,  see  Sheriffs  and  Constables. 
RECEIV.ER,  see  Seamen. 
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RECITALS,  see  Seals. 

RECORDING  ACTS: 

Separate  property  of  married  women,  386 

RECORDS  (see  Secondary  Evidence;  Spe- 
cial or  Local  Assessments)  : 
School  districts,  see  School  Districts. 

RECOUPMENT,    see   Set-off,  Recoupment, 
and  Counterclaim. 

RELEASE,  see  Seamen. 

REMAINDERS,  see   Shelley's  Case  (Rule 
in). 

RENDITION  OF  SENTENCE,  see  Sentence. 

REPLEVIN ,  see   Set-off,   Recoupment,  and 

Countrclaim. 
RESIDENCE: 

Settlement,  629 
RES  JUDICATA,  see  Seduction. 

RETROSPECTIVE  LAWS,  see  Separate  Prop- 
erty of  Married  Women. 

REVENUE  LAWS : 

Searches  and  seizures,  147 
Smuggling,  1 127 

RIPARIAN  RIGHTS,  see  Seaweed. 

RULE  IN  SHELLEY'S  CASE,  see  Shelley's 

Case. 

SALES,     see     Set-off,     Recoupment,  and 
Counterclaim  ;  Sheriffs'  Sales. 

SALVAGE,  see  Seamen. 

SAWMILL,  1 

SAY,  1 

SCAFFOLDING,  1 
SCALE,  1 

SCALING  LAWS,  1 
SCALPED,  1 
SCALPERS,  1 
SCANDAL,  1 
SCARECROW,  2 
SCENERY,  2 
SCHEDULE,  2 
SCHEME,  2 
SCHISM,  2 
SCHNAPPS,  3 
SCHOOL,  see  Schools. 

SCHOOL  DISTRICTS,  31 

Abolition  (see  infra,  Alteration  of  Boun- 
daries), 46 
Adjournment,  42 
Alteration  of  boundaries,  34 

Alteration  made  dependent  on  convenience 

of  inhabitants,  36 
Annexing  contiguous  territory  to  munici- 
pality. 35 
Apportionment  of  assets.  38 
Apportionment  of  liabilities,  40 
Consent  of  inhabitants,  36 
In  general,  36 
Petition,  36 

Submission  to  voters,  37 
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SCHOOL  DISTRICTS,  cont'd. 
Alteration  of  boundaries,  con  I'd. 

Creating    school    districts    in    towns  and 
cities,  34 

Delegation    of    power    of    alteration  to 

officials,  35 
Effect  of  extension  of  city  limits,  35 
Effect  on  property  rights,  38 

Abolition  of  old  district,  39 

Apportionment  at  common  law,  39 

Apportionment  of  assets,  38 

Apportionment  of  liabilities,  40 

Funds,  38 

In  general,  38 

Real  estate,  38 
In  general,  34 

Regularity  of  alteration  not  subject  to  col- 
lateral attack,  37 

Amendment  of  records,  43 

Annexation  of  territory,  see  infra,  Altera- 
tion of  Boundaries. 

Apportionment,  38,  39,  40 

Arbitration  and  award,  45 

Attorneys : 

Employment  of  attorneys,  45 

Authority  to  create,  32 

Delegation  of  authority  to  officials,  32 
In  general,  32 

Submission  of  question  to  vote  of  inhabit- 
ants, 32 

Bills  of  exchange  and  promissory  notes,  58 
Bonds,  44 

Borrowing  money,  44 

Boundaries,  see  infra,  Alteration  of  Bound- 
aries. 

Buildings,  see  Schools. 

Collateral  attack : 

Alteration  of  boundaries,  37 

Collateral  attack  upon  organization,  34 

Conclusiveness  of  action  of  officers,  32 

Consent  of  inhabitants,  see  infra,  Altera- 
tion of  Boundaries. 

Constitutional  limitation  upon  authority  of,  44 

Contracts,  see  infra,  Directors,  Trustees, 
etc.,  of  School  Districts. 

Delegation  of  authority : 

Alteration  of  boundaries,  35 
Delegation  of  authority  to  officials,  32 

Directors,  trustees,  etc.,  of  school  districts,  54 
Appointment  to  fill  vacancy,  55 
Care  and  management  of  schools,  58 
Compensation,  61 
Election,  54 
Eligibility,  56 
Holding  over,  56 
Majority  of  votes  controlling,  56 
Mandamus,  61 

Necessity  of  corporate  action,  56 
Notice,  57 
Personal  liability,  61 
In  tort,  62 

Misappropriation  of  funds,  62 

On  contract,  61 
Powers  and  duties,  56 
Power  to  contract,  58 

Apparatus,  59,  60 

Appendages,  59,  60 

Bills  and  notes,  58 

Contract  between  board  and  one  of  its 

members,  60 
Contract  for  supplies,  59 
Contract  required  to  be  in  writing,  60 
In  general,  58 
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SCHOOL  DISTRICTS,  cont'd. 
Directors,  trustees,  etc.,  of  school  districts,  cont'd. 
Power  to  contract,  cont  d. 

Limitation  as  to  amount  of  indebtedness 
to  be  contracted,  see  infra,  Limitation 
of  Indebtedness. 
Maps  and  charts,  59 
Necessity  of  recording  contract,  60 
Ratification  of  unauthorized  contract,  60 
Recording  contracts,  60 
Teacher,  59 
Presence  of  entire  board  unnecessary,  57 
Qualification,  55 

Qualification  of  voters  at  election,  55 
Removal  or  vacation  of  office,  62 
Resignation,  63 
Term  of  office,  56 
Women,  56 
Dissolution,  46 

Elections  (see  infra,  Meetings)  : 

Directors,  trustees,  etc.,  54 
Formation,  32 

Formation  and  organization  distinguished,  34 

Graded  or  high  school  districts,  34 

Holding  over  of  directors,  56 

Indebtedness : 

Limitation  of,  47,  59 

Liabilities,  see  infra,  Powers  and  Liabili- 
ties. 

Limitation,  see  infra,  Requisite  as  to  Dis- 
trict Limits. 
Limitation  of  indebtedness,  47,  59 
Limitations  upon  power  to  contract  indebted- 
ness, 44 

Limits,  see  infra,  Alteration  of  Boundaries. 
Mandamus,  61 

Alteration  of  boundaries,  37 
Meetings,  40 

Adjournments,  42 
Amendment  of  record,  43 
Authority  to  call,  40 
How  called,  41 
In  general,  40 

Limitation  of  authority  to  designated 
meetings,  40 

Necessity  of  fixing  time  and  place  at  pre- 
ceding annual  meeting,  41 

Notice,  41 

Notice  of  object  of  meeting,  41 
Object  of  meeting,  41,  42 
Petition,  41 

Power  to  call  meetings  upon  default  of 

designated  officers,  41 
Statement  of  object  of  meeting  required, 

42 

Sufficiency  of  notice  of  object,  42 
Conclusiveness  of  records  as  to  balloting, 
43 

Necessity  of  fixing  time  and  place  of  meet- 
ing, 41 
Notice,  41 

Object  of  meeting,  41,  42 

Place  of  meeting,  42 

Presiding  officer,  42 

Record  of  meeting,  43 

Record  of  votes,  43 

Records  as  evidence,  43 

Time  and  place  of  meeting  specified  in  stat- 
ute, 42 

Voting,  42 
Municipal  corporations : 

Alteration  of  boundaries,  see  infra.  Al- 
teration of  Boundaries. 
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SCHOOL  DISTRICTS,  cont'd. 
Municipal  corporations,  cont'd. 

School  district  independent  of  munici- 
pality, 31 

Whether  a  municipal  corporation,  31 
Nature,  31 
Notice,  57 

Alteration  of  boundaries,  37 

Meetings,  41 
Officers  (see  Schools) 

Exercise  of  powers  by  officers  and  agents, 
44 

Liability  for  negligence  or  trespass  by  offi- 
cers or  agents,  45 
Organization,  32 

Organization  and  formation  distinguished,  34 

Petition : 

Alteration  of  boundaries,  36 
Meeting,  41 

Place  of  meeting,  42 

Powers  and  liabilities,  43 

Acquiring  and  holding  lands,  45 
Borrowing  money,  44 
Capacity  to  sue  and  be  sued,  45 
Constitutional  or  statutory  limitations,  44 
Exercise  of  powers  by  officers  and  agents, 
44 

In  general,  43 
Issuance  of  bonds,  44 

Liability  for  negligence  of  trespass  by  offi- 
cers or  agents,  45 

Liability  to  execution  of  private  property 
of  inhabitant,  45 

Powers  at  special  or  annual  meeting,  43 

Power  to  contract,  44 

Power  to   submit   matters  to  arbitration, 

45 

Presumption  of  legality  of  formation,  33 
Purpose,  31 
Real  property : 

Alteration  of  boundaries,  38 
Power  to  acquire  and  hold  lands,  45 
Records,  see  infra,  Meetings. 
Requisites  as  to  district  limits,  33 

Alteration  of  boundaries,  see  infra,  Al- 
teration of  Boundaries. 
Districts    coniciding    in    boundaries  with 

townships,  33 
Geographical    division    of    territory  held 

necessary,  33 
Limitations  as  to  size,  33 
Whether  territory  must  be  contiguous,  33 
Size,  see  infra,  Requisites  as  to  District 
Limits. 

Statutory  limitations  upon  authority  of.  44 
Sumbission  of  question  to  vote  of  inhabitants, 

32 

Submission  to  voters : 

Alteration  of  boundaries,  37 

Term  of  office  of  directors,  56 

Time  of  opening  meeting,  42 

Towns,  see  infra.  Alteration  of  Boun- 
daries. 

Voting,  see  infra,  Meetings. 

SCHOOLHOLSE.  3 

SCHOOLMASTER.  3 

SCHOOL  PURPOSES,  3 

SCHOOL  RATES.  3 

SCHOOL  ROLL,  3 
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SCHOOLS,  4 

Absence  (see  infra,  Corporal  Punishment; 

Expulsion  and  Suspension),  28 
Admission  of  pupil,  22 

Colored  pupils,  22 

Compulsory  education  acts,  23 

In  general,  22 

Payment  of  tuition,  24 

Residence,  22 

School  age,  22 

Vaccination  as  a  prerequisite,  23 
Apparatus,  59,  60 
Appendages,  59,  60 
Appointment  of  superintendent,  53 
Apportionment,  see  infra,  School  Funds. 
Assault  and  battery,  24 
Bible,  30 

Bidder,  lowest  responsible,  48 
Bills  and  notes,  58,  66 
Boards  of  education,  54 

City  board,  54 

County  board,  54 

Town  board,  54 
Bond  of  treasurer,  67 
Buildings,  see  infra,  School  Buildings. 
Census.  65 

Certificate,  see  infra,  Qualification  and  Cer- 
tificate. 
Change  of  site,  51 

Charitable  free  schools  not  subject  to  supers 

vision  of  public  school  authorities,  64 
Charts,  59 

Civil  rights,  see  infra,  Colored  Pupils. 
Closing,  see  infra,  Compensation. 
Colored  pupils,  22 

Right  of  admission  by  colored  pupils  to 

public  schools,  22 
Right  of  admission  to  private  institutions, 
•23 

Commissioners,  54 
Common  schools,  7 
Compensation,  15 

Circumstances  to  be  considered  in  reduc- 
tion, 16 

Closing  on  account  of  diminution  of 
pupils,  16 

Closing  school  on  account  of  epidemic  no 

ground  for  deduction,  16 
Destruction  of  school  building  no  ground 

for  deduction,  16 
Directors,  trustees,  etc.,  of  school  districts, 

61 

Holidays,  16 

Keeping  register  and  making  reports,  15 
Mandamus  to  compel  payment,  16 
Necessity  of  stipulation  as  to  compensa- 
tion, 15 
Pensions,  16 

Performance  of  duties  as  prerequisite  to 
compensation,  15 

Right  to  make  deduction  reserved  in  con- 
tract, 16 

Compensation  of  superintendent,  53 

Compulsory  education  acts,  23 

Constitutional  law  (see  infra,  Colored  Pupil)  : 

Aiding  sectarian  schools,  64 

Appropriation  of  common  school  funds  to 
orphan  asylum,  64 

Appropriation  of  school  funds  for  other 
than  school  purposes,  64 

Religious  exercises,  30 

Vaccination,  23 
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SCHOOLS,  cont'd. 
Contract(see  infra,  Qualification  and  Cer- 
tificate), 12,  59 
Authority  to  contract  with  teachers,  12 
Contract  for  period  extending  beyond  term 

of  office,  15 
De  facto  officers,  1 5 

Directors,  trustees,  etc.,  of  school  districts, 

see  School  Districts. 
Employment  of  substitute  by  teacher,  15 
Formal  requisites,  13 
In  general,  12 

Liability  of  successor  in  office,  14 
Objection  on  part  of  patrons,  13 
Organization  of  board,  14 
President  of  board,  13 

School  buildings,  see  infra,  School  Build- 
ings. 
Statutes,  12,  13 

Statutes  requiring  contracts  in  writing,  14 

Writing,  14,  60 
Corporal  punishment,  24 

Excessive  punishment,  25 

In  general,  24 

In  loco  parentis,  24 

Malicious  punishment,  25 

Moderate  correction,  24 

Offense  out  of  school,  27 

Power  of  teacher  to  inflict  corporal  pun- 
ishment, 24 

Presumption  that  punishment  was  lawful, 
25 

Right  to  remove  adult  pupil  by  force,  24 
Wanton  punishment,  25 
County  superintendent,  52 

Abolition  of  office,  53 
Appointment,  53 
Compensation,  53 
Election,  53 

Mandamus  to  compel  performance  of  duty 

by  superintendent,  52 
Powers  of  county  superintendent,  52 
Power  to  hear  appeals  from  inferior  offi- 
cers, 52 
Removal,  53 
Term  of  office,  53 
County  treasurer,  67 
Courses  of  study,  30 
Damages : 
Certificate : 

Withholding  certificate,  12 
Wrongful  revocation,  12 
Expulsion,  26 
Wrongful  discharge,  19 
De  facto  officers,  15 
Definition,  7 

Common  or  public  schools,  7 

Public  schools  synonymous  with  common 

schools,  8 
School  defined,  7 
Diploma,  9 

Directors,  trustees,  etc.,  of  school  districts  (see 
School  Districts)  : 
Personal  liability : 

Encouraging    excessive    punishment  of 
pupil,  62 
Discharge,  16 

Action  for  damages,  ig 

Discharge  without  hearing,  20 
In  general,  19 
Measure  of  damages,  20 
Statutory  appeal  as  prerequisite,  20 
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SCHOOLS,  cont'd. 
Discharge,  cont'd. 

By  whom  discharge  may  be  made,  18 
Conclusiveness  of  decision  of  superintend- 
ent, 20 
Good  cause,  16 

incompetency,  17 
Neglect  of  duty,  17 

Teacher   may   be   discharged   for  good 

cause,  16 
Hearing,  18 
Immoral  conduct,  17 
Incompetency,  17 
Injunction,  20 
Mandamus,  20 
Neglect  of  duty,  17 
Notice,  18 

Personal  liability  of  directors,  21 
Reservation  of  right  to  discharge  at  pleas- 
ure, 17 

Statutory  appeal  to  special  tribunal,  21 
Whether  power  to  revoke  license  is  ex- 
clusive, 19 
Without  cause,  17 

In  general,  17 

Reservation   of   right   to    discharge  at 
pleasure,  17 
Districts,  see  School  Districts. 
District  treasurer,  66 
Elections : 

County  superintendent,  53 

Directors,  trustees,  etc.,  54 
Eminent  domain : 

Taking  site  by  right  of  eminent  domain,  51 
Epidemic,  see  infra,  Compensation. 
Evidence : 

Certificate  prima  facie  evidence  of  qualifi- 
cation, 9 
Expiration  of  term  of  service,  21 

Where  duration  of  contract  is  not  speci- 
fied, 21 

Where  duration  of  term  is  fixed  by  con- 
tract, 21 
Expulsion  and  suspension,  25 

Action  for  damages,  26 
Acts  authorized  by  parent,  26 
Conduct  of  parent,  26 
Grounds  for  expulsion,  26 
Grounds  in  the  absence  of  express  regula- 
tions, 26 
Mandamus,  27 
Offense  out  of  school,  27 
Power  to  expel,  25 

Recovery  of  advance  payments  to  private 

school,  27 

Remedies,  26 

School  board,  25 

Teacher,  25 

Violation  of  rules,  26 
Free  text-books,  30 
Funds,  see  infra,  School  Funds. 
Good  cause,  see  infra,  Discharge. 
Hearing : 

Action  for  discharge  without  hearing,  20 

Discharge  without  hearing,  20 
Holding  over  of  officers,  56 
Holidays : 

Reduction  in  teacher's  salary,  16 
Hospitals  and  asylums,  64 
Immoral  conduct,  17 
Incompetency,  17 
Injunctions : 

Discharge,  20 
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SCHOOLS,  cont'd. 
Injunctions,  cont'd. 

Removal  of  building,  51 

Restraining  payment  where  teacher  has  no 
certificate,  10 
Interest,  66 

Investment  of  school  funds,  see  infra,  School 
Funds. 

Licenses,  see  infra,  Qualification  and  Cer- 
tificate. 

Limitation  of  indebtedness,  see  School  Dis- 
tricts. 

Loans,  66 

Loco  parentis,  24 

Lowest  responsible  bidder,  48 

Malicious  punishment,  25 

Mandamus,  61 
Discharge,  20 

Distribution  of  school  funds,  65 

Expulsion  or  suspension,  27 

Mandamus  to  compel  payment  of  salary,  16 

To  compel  issuance  of  certificate,  11 
Maps,  59 
Nonresidents : 

Payment,  24 
Notice,  57 

Discharge,  18 

Revocation  of  license,  12 
Officers  (see  infra,  School  Funds),  52 

Boards  of  education,  see  infra,  Boards  of 
Education. 

Buildings,  see  infra,  School  Buildings. 

Commissioners    (see    infra,  Commission- 
ers), 54 

Directors,  trustees,  etc.,  of  school  districts, 

see  School  Districts. 
Liability  of  school  district  for  negligence 

or  trespass,  45 
Powers,  44 
Site  of  building,  50 

Superintendent  (see  infra,  County  Superin- 
tendent; State  Superintendent),  52 
City  superintendent,  54 
County  superintendent,  see  infra,  County 

Superintendent. 
State  superintendent,  52 
Treasurer,  66 
Parent  and  child,  24 

Expulsion  for  conduct  authorized  by  parent, 
26 

Expulsion  for  conduct  of  parent,  26 
Payment  (see  infra,  Compensation)  : 
Payment  of  tuition,  24 

Recovery  of  advance  payments  to  private 
schools  upon  expulsion  or  suspension,  27 
Teacher  without  certificate,  10 
Pensions,  t6 

Presumption  that  punishment  was  lawful,  25 
Public  officers : 

Teacher,  20 
Public  schools,  7 
.  Punishment,  24 

Corporal  punishment,  see  infra,  Corporal 

Punishment. 
Expulsion  and  suspension,  see  infra,  Ex- 
pulsion and  Suspension. 
Liability  of  directors,  62 
Offenses  out  of  school,  27 
Pupil  (see  infra,  Admission  of  Pupil): 
Punishment,  see  infra,  Punishment. 
Qualification  and  certificate,  8 
Collateral  attack,  10 

Damages  for  withholding  certificate,  12 
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SCHOOLS,  cont'd. 
Qualification  and  certificate,  cont'd. 

Damages  for  wrongful  revocation,  12 

Diploma,  9 

Holder  of  diploma,  9 

Indorsement  of  certificates  of  other  dis- 
tricts, 1 1 
In  general,  8 

Mandamus  to  compel  issuance  of  certifi- 
cate, 11 
Mandatory  requirement,  9 
Necessity  of  certificate  to  validity  of  contract,  9 
Certificate  not  subject  to  attack  in  ac- 
tion for  wages,  10 
Effect  of  expiration  of  certificate  prior  to 

expiration  of  contract,  1 1 
Effect  of  payment,  10 

Effect  of  refusal  of  officers  to  to  examine, 
10 

Effect  of  subsequent  issuance  of  certifi- 
cate, 10 
General  rule,  9 

No  recovery  on  contract  of  unlicensed 
teacher,  9 

Restraining  payment,  10 
Notice  to  teacher  of  revocation,  12 
Prima  facie  evidence,  9 
Renewal  certificate,  9 
Revocation  of  license,  12 

Whether  power  to  revoke  license  is  ex- 
clusive, 19 
Withholding  certificate : 

Damages  for  withholding,  12 

Mandamus,  1 1 

Refusal  of  officer  to  examine,  10 
Qualifications  of  directors,  trustees,  etc.,  55 
Ratification  of  contract,  48,  60 
Recording,  60 
Register : 

Keeping  register  and  making  reports,  15 
Regulations,  see  infra,  Rules  and  Regula- 
tions. 
Religious  exercises,  30 
Religious  purposes : 

Use  of  building  for  religious  purposes,  49, 
So 

Renewal  certificate,  9 
Reports : 

Keeping  register  and  making  reports,  15 
Resignations,  21 
Revocation  of  license,  12,  19 
Rules  and  regulations,  27 

Absence,  28 

Duty  of  teacher  to  familiarize  himself  with 
rules,  27 

Expulsion  or  suspension  for  violation,  26 
Power  of  board  to  adopt  reasonable  regula- 
tions, 28 

Requiring  pupils  to  pursue  particular  stud- 
ies, 28 

Rules  held  to  be  reasonable,  29 
Tardiness,  28 

What  are  reasonable  rules,  28 
Salary,  see  infra,  Compensation. 
Sale  of  building,  52 

School  board  (see  infra,  Rules  and  Regula- 
tions) : 
Power  to  expel,  25 
School  building's,  46 
Care  and  control,  4q 

Allowing  use  of  school  building  for  other 

than  school  purposes,  49 
Authority  to  contract  for  repairs,  49 
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SCHOOLS,  cont'd. 
School  buildings,  cont'd. 
Care  and  control,  cont'd. 

Duty  of  board  to  care  for  school  prop- 
erty, 49 
Religious  meetings,  50 
Use  of  building  for  private  school,  50 
Erection  ov  acquisition,  46 
Authority  to  erect,  46 
Building  committee,  47 
Contract  with  lowest  responsible  bidder, 
48 

Limitation  of  power  to  create  indebted- 
ness, 47 

Officers  acting  under  authority  from 
district  meeting,  47 

Power  of  district  to  provide  school  build- 
ing, 46 

Ratification  of  unauthorized  contract,  48 
Religious  purposes,  49 
Renting  building,  47 
Repairs,  49 
Sale  of  building,  52 

Site,  see  infra,  Site  of  School  Building. 
School  census,  65,  66 

Appropriation  of  fund  for  schools  other 
than  public  schools,  64 

Appropriation  of  school  funds  for  other 
than  school  purposes  forbidden,  64 

Charitable  free  school  no  subject  to  super- 
vision of  public  school  authorities,  64 

Diversion  of  funds,  64 

Dog  tax  fund,  63 

Fines,  63 

Forfeitures,  63 

Income  from  school  lands  or  from  invest- 
ment of  proceeds  of  sale,  63 
In  general,  63 
Investment,  66 

Constitutional   provision  prohibiting  in- 
vestment except  in  designated  govern- 
ment or  public  securities,  66 
In  general,  66 
Interest,  66 

Liability  of  board  or  officer  for  insecure 

investment,  66 
Mortgages,  66 

Note  unsecured  by  mortgage,  66 
Statute  limiting  amount  of  loan  to  any 
one  party,  66 
Legislative  control,  63 
Liquor  licenses,  63 
Orphan  asylum,  64 
Proceeds  of  liquor  licenses,  63 
School  fund  defined,  63 
School  lands,  63 
Sectarian  schools,  64 
Taxation,  63 
Treasurer,  66 
School  districts,  see  School  Districts. 
School  funds,  63 

Aiding  sectarian  schools,  64 
Apportionment,  64 

Allowance  for  unequal  apportionment  in 

subsequent  apportionment,  65 
Attendance,  65 
City  schools,  65 
General  rule,  65 
Illustrations.  65,  66 
Mandamus,  65 
Reports,  65 
Schoolhouse.  3 
School  warrants,  67 
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SCHOOLS,  cont'd. 
Sectarian  schools,  64 
Seminary,  286 
Sharing  discharge,  18 
Site  of  school  buildings,  50 

Authority  to  select,  50 

Change  of  site,  51 

Selection  of  site  vested  in  officers,  50 
Taking  site  by  right  of  eminent  domain, 

Si 

Special  or  local  assessments,  1186,  1187 

State  superintendent,  52 

Substitute : 

Employment  of  substitute  by  teacher,  15 

Successors : 

Liability  of  successor  in  office,  14 

Superintendent,  see  infra,  County  Superin- 
tendent ;  State  Superintendent. 

Supplies,  59 

Suspension,  see  infra,  Expulsion  and  Sus- 
pension. 

Tardiness  (see  infra,  Corporal  Punishment; 

Expulsion  and  Suspension),  28 
Teacher  (see  infra,  Qualification  and  Cer- 
tificate) : 

Compensation,  see  infra,  Compensation. 

Contract  (see  infra,  Contract),  59 

Discharge,  see  infra,  Discharge. 

Expiration  of  term  of  service,  see  infra,  Ex- 
piration of  Term  of  Service. 

Expulsion,  see  infra,  Expulsion  and  Sus- 
pension. 

Resignation,  see  infra,  Resignation. 
Rules  and  regulations,  29 
Suspension,  see  infra,  Expulsion  and  Sus- 
pension. 

Termination  of  employment,  see  infra, 
Discharge;  Expiration  of  Term  of 
Service  ;  Resignation. 

Whether  public  officer,  20 
Termination  of  employment,  see  infra,  Dis- 
charge; Expiration  of  Term  of  Service; 

Resignation. 
Term  of  office  of  superintendent,  53 
Term  of  service,  see  infra,  Expiration  of 

Term  of  Service. 
Text-books,  29 

Change  of  series,  29 

Courses  of  study,  30 

Delegation  of  power  of  adoption  or  change, 
30 

Free  text-books,  30 

Power  of  legislature  to  establish  uniform 
series,  29 

State  text-book  commission,  30 
Township  treasurer,  66 
Treasurer,  66 

In  general,  67 

Liability,  67 

Misapplication  or  misappropriation,  67 
Treasurer's  bond,  67 
Tuition : 

Payment,  24 
Vaccination  a  prerequisite  to  admission,  23 

Constitutionality  of  statute,  23 

In  absence  of  statute,  23 

Statutory  requirements,  23 
Wages,  see  infra,  Compensation. 
Wanton  punishment,  25 
Warrants,  67 
Writing : 

Contract,  60 

Statutes  requiring  contracts  in  writing,  14 
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SCHOOL  TAX,  3 
SCHOOL  TREASURER,  3 
SCIENCE,  67 
SCIENTER,  68 
SCIENTIFIC,  67 
SCI.  FA.,  68 
SCILICET,  68 
SCINTILLA  JURIS,  68 
SCINTILLA  OF  EVIDENCE,  68 
SCIRE  FACIAS,  68 
SCOLD,  68 
SCOPE,  68 
SCOT  AND  LOT,  69 
SCOUT,  69 

SCRAMBLING  POSSESSION,  69 

SCRAPE,  69 

SCRAP  IRON,  69 

SCRAP  STEEL,  69 

SCRAP  TOBACCO,  69 

SCRAWL,  69 

SCREEN,  69 

SCREENED  COAL,  69 

SCREEN  LAWS,  69 

SCRIP,  69 

SCRIP  LAW,  70 

SCRIPT.  70 

SCRIVENER,  70 

SCROLL,  70 

SCRUTINY,  70 

SCULPTOR,  70 

S.  E..  70 

SE.,  70 

SEA,  70 

SEA  BEACH,  71 
SEABOARD,  71 
SEAGOING  SHIP,  71 
SEALED,  71 

SEALED  INSTRUMENT,  71 

SEA  LETTER,  71 

SEAL  FISHERIES,  72 

SEALS,  73 
Adoption  of  seal  or  device,  77 

Corporation.  77 
Execution  by  several,  77 
In  general,  77 

One  seal  adopted  by  several,  77 

Presumption,  79 
Affixing  seal  unnecessarily,  79 
At  common  law,  74 
Attachment  bond,  81 
Bonds,  81 
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SEALS,  cont'd. 
Common  law,  74 

Nature  and  sufficiency,  74 
Common  seals,  73 

Corporate  seal,  73,  74,  77,  79,  80,  81 
"  Covenant,"  80 
Deeds,  81 
Definitions,  73 

Device,  see  infra,  Adoption  of  Seal  or  De- 
vice. 

Effect  of  omission,  80 

Attachment  bond,  81 

Bonds,  81 

Conveyances,  81 

Corporate  seal,  81 

Deeds,  81 

Evidence,  81 

In  general,  80 

Official  seal,  80 

Private  seal,  80 

Seal  unnecessary,  81 
Evidence,  81 
Execution  by  several,  77 
Flourish,  75 

Impression  upon  paper,  74,  80 
Ink  seal,  74 
Intention,  75 

How  intent  shown,  75 

Illustrations,  75 

In  general,  75 

Statutes,  80 
Judicial  notice,  81 
"  L.  S.,"  74 
Mark,  75 
Nature,  74 

Necessity,  see  infra,  Effect  of  Omission. 

Official  seal,  74,  75,  77,  80,  81 

Omission,  see  infra,  Effect  of  Omission. 

Piece  of  paper,  75 

Piece  of  ribbon,  74 

Presumption  as  to  sealing,  78 

Adoption  of  seal,  79 

Corporate  seal,  79 

Illustrations,  78 

In  general,  78 

More  signers  than  seals,  79 

Presumption  of  proper  seal,  79 

Sufficiency,  79 
Presumption  from  recital,  77 
Public  seals,  see  infra,  Official  Seals. 
Questions  of  law  and  fact,  78 
Recital  in  instrument,  75 

In  general,  75 

Mere  recital  alone,  76 

Necessity,  76 

Presumption  from  recital,  77 

When  no  seal  is  affixed,  76 
Ribbon,  74 
Scrawl,  74,  80 
Scroll,  74,  80 
"  Seal,"  74,  75 
Several  persons,  77 
State  seal,  81 
Statutory  regulations,  79 

Corporate  seals,  80 

"  Covenant,"  80 

Distinction  between  sealed  and  unsealed  in- 
struments abolished,  80 
Examples,  80 
Impression  on  paper,  80 
Intention,  80 
Necessity,  80 
Scrawl,  80 
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SEALS,  cont'd. 
Statutory  regulations,  cont'd. 
Scroll,  80 
Statutes,  74,  80 
Sufficiency,  74 

Adoption   of   seal   or   device,    see  infra. 

Adoption  of  Seal  or  Device. 
Common  law,  74 
Corporate  seal,  74 
Impression,  74 
In  general,  74 
Ink  seal,  74 

Intention,  see  infra,  Intention. 
L.  S.,  74 
Modern  rule,  74 
Official  seals,  74,  75 
Piece  of  ribbon,  74 

Recital  in  instrument,  see  infra,  Recital 
in  Instrument. 

Scrawl,  74 

Scroll,  74 

"  Seal,"  74,  75 

Written  seal,  74 
Surplusage,  79 
Written  seal,  74 

SEAM,  82 

SEAMEN  (see  Ships  and  Shipping),  83 
Abandonment,  see  infra,  Marine  Insurance. 
Abandonment  of  seamen  in  foreign  port,  142 
Absence  from  ship,  121 

Absence  from  vessel,  see  infra,  Desertion  ; 

Wages  of  Seamen. 
Admiralty  jurisdiction,  1 1 7 

Contract  must  be  maritime,  117 

Foreign  vessels,  1 1 7 

Form  of  libel,  whether  in  rem  or  in  per- 
sonam, 118 
General  rule,  1 1 7 

Libel   against  canal  boats  without  masts, 
119 

Libel  against  ships  of  war  or  government 

vessels,  119 
Services  on  navigable  river  or  bay,  117 
Suit  for  injuries  against  foreign  vessel,  134 
Suits  against  foreign  vessels  for  wages,  117 

Exercise  of  jurisdiction  against  foreign 
vessels  discretionary,  117 

General  rule,  117 

Law  forbidding  seamen  to  sue  in  foreign 
courts,  1 1 8 

Law  of  flag  administered  by  comity,  118 

Protest  of  foreign  consul,  118 

Seamen  discharged  or  voyage  ended  in 
the  United  States,  118 

When  entertained,  118 

When  refused,  1 18 
Suits  to  recover  wages,  117 
What  contracts  for  services  are  maritime 

117 

What  persons  may  sue  in  admiralty  for 

wages,  117 
When  suit  for  wages  entertained,  118 
Advance : 

Payment  in  advance  prohibited  by  statute 
98 

Alteration  of  instrument : 

Shipping  articles.  91 
"And"  read  "or,"  91 

Antiscorbutics,    see   infra,    Provisions  and 

Antiscorbutics. 
Arrest  of  deserters.  139 
Articles,  see  infra.  Shipping  Articles. 
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SEAMEN,  cont'd. 

Assault  and  battery,  see  infra,  Maltreat- 
ment, Assault  and  Battery,  and  False 
Imprisonment. 

Assignment  of  lien,  1 1 6 

Assignment  of  wages  in  advance,  98 

Attachment : 
Exemption,  99 

Exemption  of  clothing  of  seamen,  141 
Lien  for  wages,  117 

Boarding  without  authority  of  arriving  ves- 
sel, 142 

Breaking  up  of  voyage,  99 

Capture,  see  infra,  Wages  of  Seamen. 

Cargo : 

Lien  upon  cargo  for  wages,  114 

Carpenter,  87 

Chambermaids,  87 

Clerks  of  steamboats,  87 

Coasting  vessels : 
Articles,  90 

Collision : 

Clothes  and  effects  lost,  136 
Injuries  received  in  collision,  133 
Wages  of  seamen,  121 

Commissioners,  see  infra,  Shipping  Commis- 
sioners. 

Compensation  (see   infra,    Extra  Compensa- 
tion ;  Wages  of  Seamen)  : 
Short  allowance,  123 
Confinement  of  master,  142 
Consuls : 

Discharge  by  consul,  131 

Discharges  by  American  consuls  in  foreign 

ports,  see  infra,  Wages  of  Seamen. 
Protest  of  foreign  consul  against  suit  for 

wages  in  the  United  States,  118 
Return  of  destitute  seamen  by  consuls,  141 
Right  to  lay  complaints  before  consuls  ^se- 
cured by  statute,  141 
Contributory  negligence  (see  infra,  Rights  of 

Disabled  Seamen),  134 
Cooks,  87 
Coopers,  88 
Crew,  87 
Criminal  law  : 

Abandonment  of  seamen  in  foreign  port, 
142 

Boarding    without    authority    of  arriving 

vessel,  142 
Confinement  of  master,  142 
Desertion,  see  infra,  Desertion. 
Master  liable  for  withholding  food  from 

crew,  124 
Mutiny,  141 
Revolt,  141 

Unseaworthy  vessel,  126 
Damages,  132 

Clothes  or  effects  lost  or  injured,  136 
For  detention  after  term  of  service  has  ex- 
pired, 136 

For  maltreatment,  assault  and  battery,  and 
false    imprisonment,    see    infra,  Mal- 
treatment, Assault  and  Battery,  and 
False  Imprisonment. 
For  personal  injuries  resulting  from  negli- 
gence, see  infra.  Negligence. 
For  wrongful  discharge,  134 
Death,  see  infra,  Wages  of  Seamen. 
Deckhands.  88 
Definitions,  87 

Definition  of  the  term  crew,  87 
Definition  of  the  term  seaman,  87 
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SEAMEN,  cont'd. 
Definitions,  cont'd. 
Who  are  seamen,  87 

Carpenter,  87 
Chambermaids,  87 
Clerks  of  steamboats,  87 
Cooks,  87 
Coopers,  88 
Deckhands,  88 
Engineers,  88 
Firemen,  88 
Fishermen,  88 

Landsmen  rendering  incidental  services, 

88 

Master,  88 

Mate,  88 

Musicians,  88 

Officers,  88 

Pilots,  88 

Seal  hunters,  88 

Shipkeepers,  88 

Ship's  husband,  88 

Stewards,  88 

Surgeons,  88 

Waiters,  88 
Description  of  voyage,  see  infra,  Voyage. 
Desertion,  136 

Absence  without  leave  not  amounting  to 

desertion,  138 
Aiding  or  persuading  seamen  to  desert,  140 
Arrest,  139 
Cruel  treatment,  137 
Deserters  from  American  vessels,  139 
Desertion  in  maritime  law  defined,  136 
Effect  of  voluntary  return  to  ship,  139 
Entry  in  log  book  as  evidence  of  desertion, 

140 

Foreign  vessels,  139 
Forfeiture  of  wages,  108,  138 
Harboring  or  secreting  deserters,  140 
Intoxication  no  excuse,  138 
Lack  of  provisions,  137 
Punishment  for  desertion,  138 
Reclamation  and  arrest  of  deserters,  139 
Shipping  articles  void,  137 
Unseaworthiness  of  vessel,  137 
Voluntary  return  to  vessel,  139 
What  constitutes  desertion  in  general,  136 
When  seamen  are  justified  in  leaving  ves- 
sel, 137 
Deviations,  94 

Disabled  seamen,  see  infra,  Rights  of  Dis- 
abled Seamen. 
Discharge    (see  infra,  Wages  of  Seamen), 
130. 

Causes  for  discharge,  130 

Certificate  of  discharge,  132 

Damages  for  wrongful  discharge,  134 

Discharge  by  consul,  131 

Discharge  in  foreign  ports,  131 

Duty  of  master  to  receive  back  discharged 

seamen,  132 
General  rule,  130 

Offense   held    sufficient    to    warrant  dis- 
charge, 130 

Single  offense,  130 

Steam-tug  service,  130 

Suit  to  procure  discharge,  132 

Trivial  cause,  130 

What  constitutes  discharge,  132 
Discharge  in  foreign  ports.  131 
Discharges  by  American  consuls  in  foreign 

ports  (see  infra,  Wages  of  Seamen),  106. 
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SEAMEN,  cont'd. 
Discipline  and  punishment  of  seamen,  129 

Desertion,  see  infra,  Desertion. 

Duty  of  seamen  to  obey  orders,  129 

Maltreatment,  assault  and  battery,  and 
false  imprisonment ,  see  infra,  Maltreat- 
ment, Assault  and  Battery,  and  False 
Imprisonment. 

Right  of  master  to  degrade  or  disrate  sea- 
men, 129 

Right  of  master  to  punish  seamen  in  gen- 
eral, 129 
Disobedience : 

Forfeiture  of  wages,  108 
Duress : 

Shipping  articles,  92 
Elsewhere,  91 
Embezzlement : 

Forfeiture  of  wages,  109 
Burden  of  proof,  110 
Embezzlement  of  stores  or  cargo,  109 
Presumption,  n* 
Engineers,  88 
Erasure : 

Shipping  articles,  91 
Evidence,  122 

Articles  as  evidence,  122 
Entry  in  log  book  as  evidence  of  deser- 
tion, 140 
Master  as  witness,  123 
Seamen  as  witnesses,  123 
Exemption : 

Arrest,  98 
Extra  compensation,  1 1 1 

Extra  service  in  case  of  wreck  or  peril, 
112 

In  general,  111 
Lien,  115 

Power  of  captain  to  increase  wages  or  to 
promise  extra  wages,  112 

Short  allowance,  123 

Work  at  night,  112 

Work  on  holidays,  112 

Work  on  Sundays,  112 
False   imprisonment,   see   infra,  Maltreat- 
ment, Assault  and  Battery,  and  False 

Imprisonment. 
Fellow-servants,  133 
Firemen,  88 
Fishermen,  88 

Foreign  vessels,  see  infra,  Admiralty  Juris- 
diction. 

Forfeiture  of  wages,  108 

Absence  from  ship  during  voyage,  109 
Absence  without  fault,  109 
Acts  held  insufficient  to  warrant  forfeiture, 
1 10 

Acts  imperiling  safety  of  vessel,  110 
Cause  of  forfeiture,  108 
Desertion,  108,  138 

Disobedience  of  lawful  commands,  108 
Embezzlement  of  stores  or  cargo,  109 
Extent  of  forfeiture,  110 
Failure  to  join  ship,  109 
Forfeiture    confined    to     wages  actually 

earned.  110 
Leaving  before  vessel  is  safely  moored,  109 
Leaving  vessel  before  cargo  is  discharged, 

109 

Mutinous  conduct,  108 
Partial  forfeiture,  110 
Presumption  of  embezzlement,  no 
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SEAMEN,  cont'd. 
Forfeiture  of  wages,  cont'd. 
Purging  of  forfeiture,  1 1 1 
Rebellious  conduct,  108 
Smuggling,  110 
Subsequent  good  conduct,  in 
Subsequent  wages,  111 
Total  forfeiture,  no 
Waiver  of  forfeiture,  11 1 
Freight,  see  infra,  Wages  of  Seamen. 
General  average,  121 
Habeas  corpus,  96 
Harboring  deserters,  140 
Hiring,  see  infra,  Wages  of  Seamen. 
Holidays : 

Extra  compensation  for  work  on  holidays, 
112 

Hospitals,  127,  129 
Idleness  of  ship,  99 
Illegality  of  voyage,  99 

Illegal  shipments,  see  infra,  Shipping  Arti- 
cles. 

Insurance,  see  infra,  Marine  Insurance. 
Interpretation  : 

Shipping  articles,  91,  92 
Interruption  of  voyage,  99 
Jurisdiction  ( see  infra,  Admiralty  Jurisdic- 
tion) : 
Federal  courts,  119 
State  courts,  1 19 
Laches : 

Loss  of  lien,  116 
Lakes : 

Discharge  of  seamen,  107 
Landsmen  rendering  incidental  services,  88 
Liability  for  wages  where  vessel  is  chartered 

or  taken  on  shares,  113 
Libel  in   admiralty,    see   infra,  Admiralty 

Jurisdiction. 
Lien  for  wages,  1 14 

Assignment  of  lien,  116 
Cargo,  114 

Cod  and  mackerel  fisheries,  115 
Extra  wages,  115 
General  rule,  1 14 
Laches,  116 

Master's  right  to  lien,  115 
Mate's  right  to  lien,  115 
Persons  entitled  to  lien,  115 
Priority  of  lien,  116 
Ship  keepers'  right  to  lien,  115 
Stevedores'  right  to  lien,  115 
Vessel  in  charge  of  receiver,  114 
Voyage  not  proceeded  upon,  114 
Waiver  or  divestiture  of  lien,  116 
Attachment  of  vessel,  117 
In  general,  1 16 
Laches,  116 

Period  of  time  for  enforcing  lien,  116 
Purchase  of  seaman's  claim  for  wages 

by  owner  of  vessel,  117 
Sale  of  vessel,  1 1 7 
Watchmen's  right  to  lien,  115 
Where  vessel   is  chartered  or  sailed  on 

shares,  114 
Who  entitled  to  lien,  115 
Limitation  of  actions  (see  infra,  Time  Lim- 
itations) : 
Suit  for  injuries,  134 
Log  book : 

Entry  in  log  as  evidence  of  desertion,  140 
Loss  of  vessel,  see  infra.  Wages  of  Seamen. 
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Maltreatment,  assault  and  battery,  and  false  im- 
prisonment, 135 

Liability  of  master,  135 

Liability  of  vessels  and  owners,  135,  136 
Marine  hospitals,  127,  129 
Marine  insurance : 

Liability  for  wages  where  ship  is  abandoned 
to  underwriters,  113 
Maritime    service,    see     infra,  Admiralty 

Jurisdiction. 
Master  of  vessel,  88 

Criminal  liability  of  master  for  withholding 
food  from  crew,  124 

Discharge,  see  infra,  Discharge. 

Liability  for  wages,  113 

Liable  for  assault  and  battery,  maltreat- 
ment, and  false  imprisonment,  135 
Lien  for  wages,  115 
Master  as  witness,  123 

Power  of  captain  to  increase  wages  or  to 
promise  extra  wages,  112 

Right  of  master  to  degrade  or  disrate  sea- 
men, 129 

Right  of  master  to  punish  seamen  in  gen- 
eral, 129 

Shipping  masters  not  permitted  to  sign  for 

seamen,  91 
Substitution  of  new  master,  94 
Mate,  88' 

Disrate,  129 

Effect   of   promotion   or    degradation  on 

wages,  99 
Lien  for  wages,  115 
Medicine  chest,  128 

Misconduct  of  seamen,  see  infra,  Set-offs 
and  Deductions  ;  Wages  of  Seamen. 

Monthly  wages,  96 

Mortgagee's  liability  for  wages,  113 

Musicians,  88 

Mutiny,  141 

Forfeiture  of  wages,  108 

Negligence : 
Damages  for  personal  injuries  resulting  from 
negligence,  132 
Collisions,  133 

Contributory  negligence,  134 
Fellow-servants,  133 
General  rule,  132 

Injuries  aggravated  by  want  of  proper 
care,  134 

Jurisdiction  of  suits  against  foreign  ves- 
sels, 134 

Limitation  of  actions,  134 

Negligence    of    master    amounting  to 
breach  of  duty,  133 

Negligence  of  other  vessels,  133 

Suits  for  damages,  134 
Night : 

Extra  compensation  for  work  at  night,  112 
Officers,  88 
"  Or  elsewhere,"  91 
"  Or  "  read  "  and,"  91 
Parol  evidence : 

Agreement  for  extra  wages,  97 

Validity  of  articles,  92 
Partnership : 

Agreement  for  shares,  97 
Pilots,  88 
Port: 

Return  to  port  of  shipment,  94 
Printed  articles,  89 


SEAMEN,  cont'd. 
Provisions  and  antiscorbutics,  123 

Duty  to  provide  under  general  maritime 
law,  123 

Navy  rations  formerly  standard  allowance, 
123 

Seamen  maintaining  themselves  entitled  to 

reimbursement,  123 
Statutory  requirements,  123 

Additional  compensation  for  short  allow- 
ance, 123 

Antiscorbutics,  124 

Criminal  liability  of  master  for  withhold- 
ing food  from  crew,  124 
Recovery  of  statutory  compensation,  124 
Right  of  seamen  to  leave  vessel  where 

statutes  are  violated,  125 
Rule  when  food  specified  in  statute  can- 
not be  procured,  124 
Substitution  of  food,  124 
When  compensation  for  short  allowance 
will  not  be  given,  124 
Punishment  of  seamen,  see  infra,  Discipline 

and  Punishment  of  Seamen. 
Quarters  : 

Vessels  required  to  provide  warm  quarters 
in  cold  weather,  141 
Reading  articles,  93,  94 

Receipt  or  release  signed  by  seaman  as  a  defense 
to  action  for  wages,  122 

By  maritime  law,  122 
Conclusiveness,  122 
Statute,  122 
Receiver : 

Lien  for  wages  where  vessel  in  charge  of 
receiver,  114 
Release,  122 

Return  of  seamen  to  home  port,  140 

Penalty  for  failure  to  return,  140 

Return  of  destitute  seamen  by  consul,  141 
Return  to  port  of  shipment,  94 
Revenue  laws : 

Effect  of  seizure  for  violation  of  revenue 
laws  upon  wages,  100 

Forfeiture  of  wages  for  smuggling,  110 
Revolt,  141 

Rights  of  disabled  seamen,  126 

Contributory  negligence,  127 

Disability  due  to  seaman's  fault,  126 

Duty  of  master  to  put  into  port,  127 

Expense  of  cure  recoverable  as  wages,  129 

How  long  right  continues,  128 

Marine  hospitals,  128 

Medicine-chest  statute,  128 

Right  to  care  at  expense  of  ship,  126 

Salvage  expense,  127 

Sickness  due  to  seamen's  own  fault  not 

chargeable  to  ship,  127 
What  care  of   disabled   seamen  includes, 

127 

What  persons  are  within  the  rule,  126 
Salary,  see  infra,  Wages  of  Seamen. 
Sale  of  vessel : 

Lien  for  wages,  117 
Salvage : 

Expenses  of  salvage  deducted  from  wages, 
102 

Wages  of  seamen,  121 
Seal  hunters,  88 
Seaworthiness  of  ship,  125 

Criminal  liability  for  sending  unseaworthy 
vessel  to  sea,  126 
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SEAMEN,  cont'd. 
Seaworthiness  of  ship,  cont'd. 

Duty  to  provide  seaworthy  vessel  implied, 

125 

General  rule,  125 

Meaning  of  the  term,  125 

Refusal  to  go  to  sea  not  a  revolt,  125 

Rights  of  seamen  where  vessel  is  suspected 
to  be  unseaworthy  after  voyage  is  com- 
menced, 125 

Rights  of  seamen  where  vessel  is  sus- 
pected to  be  unseaworthy  before  voyage 
is  commenced,  125 

Right  to  demand  survey,  125 

Right  to  refuse  to  go  to  sea  in  unseaworthy 
vessel,  125 

Right  to  survey,  126 

Standard  of  seaworthiness,  125 
Seamen  shipped  contrary  to  statute : 

Rate  of  wages,  97 
Seaworthy,  159 

Seizure  of  ship  —  effect  on  wages,  100 
Set-offs  and  deductions,  120 

Absence  from  ship  without  leave,  121 

Articles  furnished,  120 

Burden  of  proof  on  claimant,  121 

Collision  expenses,  121 

Costs  and  charges  of  imprisonment,  121 

Examination  and  allowance  of  charges,  121 

General  average,  121 

Incompetency,  121 

In  general,  120 

Leaving  ship  before  cargo  is  discharged, 
121 

Misconduct  of  seaman,  120 
Neglect  of  duty,  121 
Payments  made  on  account,  120 
Salvage,  120 
Shares,  shipment  on,  g6 

Agreements  for  shares  not  partnerships,  97 
Cod  and  whale  fisheries,  96 
Form  of  agreement,  96 

Lien  where  vessel  is  chartered  or  sailed  on 

shares,  114 
Rights  of  seamen,  96 
Trading  or  freighting  voyages,  96 
Shipkeepers,  88 

I.ien  for  wages,  116 
Shipment  (see  infra,  Shipping  Articles): 
Wages  of  seamen,  see  infra,  Wages  of 
Seamen. 

Shipments    contrary    to    sfatute,    see  infra, 

Shipping  Articles. 
Shipping  articles,  89 

Alterations,  91 

Ambiguous  clauses  construed  in  favor  of 
seamen,  92 

Articles  a  several  contract  with  each  sea- 
man, 92 

Change  of  voyage  by  mutual  consent,  95 
Coasting  vessels.  90 

Compliance  with  articles  as  regards  de- 
scription of  voyage,  94 

Conclusiveness  and  binding  effect  of  articles,  29 
Binding  upon  seamen,  92 
Binding  upon  ship  owner,  92 
Contracts  of  minors  voidable,  94 
Duress,  92 
Illustrations,  92 
Tn  general,  02 
Invalid  articles,  92 
Parol  evidence,  92 
Seamen  unable  to  read,  93 
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EAMEN,  cont'd. 
Shipping  articles,  cont'd. 
Conclusiveness  and  binding  effect  of  articles, 

cont  d. 

Stipulations    derogating    from  general 

rights  of  seamen,  93 
Stipulations  lessening  right  to  wages,  93 
Stipulations  not  to  sue  for  wages,  93 
Substitution  of  new  matter,  94 
Unfair  stipulations,  92 
Written    contract    differing    from  oral 

agreement,  94 
Construction,  91,  92 

Construction  of  articles  as  to  description 
of  voyage,  91 

Description  of  voyage,  89,  91 

Description  of  voyage  held  to  be  suffi- 
ciently definite,  91 

Description  of  voyage  held  too  indefinite, 
91 

Description  of  voyage  must  be  definite,  91 
Deviation,  94 

Deviation  must  be  wilful  and  known  to  sea- 
men, 95 
Duress,  92 

Duty  of  seamen  to  make  voyage,  94 

Erasures,  91 

Evidence,  122 

Form,  89 

In  general,  89 

Or  elsewhere,  91 

Or  read  and,  91 

Parol  evidence,  92 

Particulars,  89 

Print,  89 

Rate  of  wages  fixed  by  articles  conclu- 
sively, 97 
Requisites,  89 

Right  of  seamen  to  be  returned  to  port  of 

shipment,  94 
Rights  and  duties  of  parties  under  articles, 

94 

Seamen  entitled  to  leave  vessel  where  voy- 
age is  not  sufficiently  described,  91 
Seaman  unable  to  read,  93 
Shipments  contrary  to  statute,  95 

In  general,  95 

Master  and  vessel  subject  to  penalties,  96 

Rate  of  wages  where  shipment  is  con- 
trary to  statute,  96 

Seamen  held  in  involuntary  servitude  en- 
titled to  habeas  corpus,  96 

Seamen  may  leave  service  at  any  time, 
95 

Seamen  not  bound  by  regulations,  96 
Shipping  commissioners,  88,  90 
Shipping  masters  not  permitted  to  sign  for 

seamen,  91 

Signature  in  presence  of  shipping  commis- 
sioner, 90 
Signature  of  articles,  90 
Term  of  service,  89 

Time  limitations  not  binding  where  articles 

are  disregarded,  95 
Time  of  making  agreement,  90 
Validity  of  articles,  92 
Validity    of    foreign    contract  dependent 

upon  foreign  law,  90 
Wages,  89 

Wages  of  seamen,  see  infra.  Wages  of 

Seamen. 
Whaling  vessels.  90 

What  constitutes  a  substantial  deviation,  95 
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SEAMEN,  cont'd. 
Shipping  articles,  cont'd. 

What  vessels  within  statute  requiring  ship- 
ping articles,  90 
Writing,  89 
Shipping  commissioners,  889 

Articles  must  be  signed  in  the  presence  of 

shipping  commissioner,  90 
Award  by  shipping  commissioner  as  a  de- 
fense to  action  for  wages,  122 
Compensation  and  expenses,  88 
Discharge  before  ship  commissioner,  131 
In  general,  88 
Powers  and  duties,  88 
Signature  of  articles,  90 
What  vessels  within  Shipping  Commission- 
ers' Act,  89 
Who  may  act  as  shipping  commissioners,  89 
Ship's  husband,  88 

Short  allowance,  see  infra,  Provisions  and 
Antiscorbutics. 

Sickness,  see  infra,  Rights  of  Disabled  Sea- 
men ;  Wages  of  Seamen. 

Signature  of  articles,  90 

Smuggling : 

Forfeiture  of  wages,  no  , 

Stevedores : 

Lien  for  wages,  115 

Stewards,  88 

Suits  to  recover  wages,  117 

Action  at  common  law,  119 

Admiralty  jurisdiction,  see  infra,  Ad- 
miralty Jurisdiction. 

Award  by  shipping  commissioner  as  a  de- 
fense, 122 

Receipt  or  release  signed  by  seaman  as  a 
defense,  see  infra,  Receipt  or  Release 
Signed  by  Seaman  as  a  Defense. 

Set-offs  and  deductions,  see  infra,  Set- 
offs and  Deductions. 

Time  limits,  see  infra,  Time  Limitations. 
Sundays : 

Extra  compensation  for  work  on  Sundays, 
112 

Surgeons,  88 
Survey : 
Right  to  survey,  126 

Procedure  where  vessel  is  found  unsea- 

worthy,  126 
Who  liable  for  expense  of  survey,  126 
Term  of  service,  89 
Time  limitations,  1 19 

Duty  of  seaman  to  remain  by  vessel  until 

cargo  is  discharged,  119 
Effect  of  delay  in  enforcing  claim,  120 
Rule  where  dispute  arises,  120 
Statute,  119 

Wages  due  at  time  of  discharge,  119 

What  constitutes  a  dispute,  120 

When  suit  may  be  commenced,  120 

When  voyage  is  ended,  .119 

When  wages  are  due,  119 
Tug-boats  : 

Articles,  90 
Tug-boat  service : 

Discharge,  107 
Unseaworthy,  see  infra,  Seaworthiness  of 

Ship. 
Voyage : 

Articles  must  describe  voyage,  89 
Change  of  voyage,  95 
Description  of  voyage,  91,  94 
Definite,  91 
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SEAMEN,  cont'd. 
Voyage,  cont'd. 

Description  of  Voyage,  cont'd. 
Illustrations,  91 
Or  elsewhere,  91 
"  Or  "  read  "  and,"  91 
Deviations,  94 
Wages  of  seamen,  96 

Absence  from  vessel,  107,  108,  109 
Absent  from  ship  without  fault,  107 
Action  at  common  law,  119 
Advances,  98 
Allotments,  98 

Allotments  in  coasting  trade,  98 
Articles,  89 

Assignment  of  wages  in  advance,  98 
Breaking  up  of  voyage,  99 
Capture,  102,  108 

Captors  of  hostile  vessel  not  liable  for 

wages,  103 
Condemnation,  102 

Full   wages   where  vessel  is  acquitted, 

102 

Full  wages  where  vessel  is  captured,  102 
How  affected  by  capture,  102 
How  long  obligation  continues,  102 
Ransom,  103 

Right  and  duty  of  seamen  to  remain  by 

vessel,  102 
Rights  of  seamen  taken  from  vessel  by 

captors,  103 
Salvage  expenses  deducted  from  wages, 
102 

Value  of  vessel  restored  after  condem- 
nation, 103 
Vessel  ransomed,  103 
Voluntary  abandonment,  102 
Wages  lost  by  condemnation,  102 
Wages  up  to  time  of  condemnation,  102 
Commencement  of  voyage,  98 
Death,  104 

Rule  in  case  of  death,  104 
Stipulations  for  pro  rata  wages,  104 
Degradation  during  voyage,  99 
Different  methods  of  hiring,  96 
Discharge,  105 

Consent  of  seaman,  107 
Justifiable  discharge  for  misconduct,  106 
Negligence  of  seaman,  107 
Rule  in  service  on  lakes,  107 
Rule  in  steam-tug  service,  107 
Rule  where  contract  is  terminated  by 

mutual  consent,  107 
Seaman  absent  without  fault,  107 
Seaman  left  behind  through  his  own  neg- 
ligence, 107 
Seamen   wrongfully   discharged  entitled 

to  full  wages,  105 
Suit  by  seaman  for  his  discharge,  107 
Wrongful  discharge,  105 
Discharges  by  American  consuls  in  foreign 
ports,  105 
In  general,  105 

Payment  and  collection  of  wages  and 

extra  allowances,  106 
Seaman  discharged  by  his  own  consent, 
105 

Seaman  discharged  on  account  of  dis- 
ability, 106 
Seaman  discharged  on  his  own  complaint, 
106 

Where  vessel  is  sold  in  foreign  country, 
106 
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SEAMEN,  cont'd. 
Wages  of  seamen,  cont'd. 

Exemption    from    attachment    or  arrest- 
ment, 98 

Expense  of  cure  recoverable  as  wages,  128 
Extra  compensation,  see  infra,  Extra  Com- 
pensation. 

Forfeiture  of  wages,  see  infra,  Forfeiture 

of  Wages. 
Freight,  loss  of,  101 
How  affected  by  loss  of  freight,  101 
Idleness  of  ship,  99 
Illegality  of  voyage,  99 
Illegal  shipments,  96 
Interruption  of  voyage,  99 
Liability  of  owners  and  vessels,  891 
Lien  for  wages,  see  infra,  Lien  for  Wages. 
Loss  of  vessel,  100 

Complete  destruction  of  ship,  100 

Decision  of  master  as  to  termination  of 
services,  101 

Duty  of  crew  to  proceed  on  substituted 
vessel.  101 

Duty  of  seamen  to  remain  by  vessel, 
101 

English  statute,  101 

How  affected  by  loss  of  vessel,  100 

Time  of  service,  100 
Mate  degraded  during  voyage,  99 
Mate  promoted  during  voyage,  99 
Monthly  wages,  96 

Payment  and  collection  of  wages  and  extra 
allowances  : 

Where  seaman  is  discharged  in  foreign 
port,  106 

Payment  in  advance  prohibited  by  statute, 
98 

Promotion  during  voyage,  99 
Rate  of  wages  fixed  by  articles  conclusive, 
97 

Rate  of  wages  where  shipment  is  contrary 

to  statute,  96 
Receipts,  122 
Release,  122 

Reshipment  presumed  to  be  at  same  rate 

of  wages,  97 
Eule  when  wages  are  not  fixed  by  articles,  97 

General  rule,  97 

Presumption    in    favor    of  customary 

wages  97 
Quantum  meruit,  97 

Seamen  shipped  contrary  to  statute,  97 
Wages  omitted  from  articles,  97 
Seaman  put  off  duty  by  master,  107 
Seizure  of  vessel  for  violation  of  revenue 
laws,  100 

Seizure  of  vessel  under  process  of  law,  100 
Set-offs  and  deductions,  see  infra.  Set-offs 

and  Deductions. 
Settlements,  122 

Shipments  for  the  voyage  or  by  the  month, 
96 

Shipments  on  shares,  96 

Sickness,  103,  107 

Disability  due  to  seaman's  fault,  104 
Diseased  seaman  shipping  as  able-bodied, 
104 

Duty  of  master  to  inquire  at  hospital  be- 
fore sailing,  104 
How  affected  by  sickness,  103 
Sick  seamen  left  in  foreign  ports,  103 
Stipulations  for  pro  rata  wages,  104 
Stipulations  not  to  sue  for  wages,  93 
25  C.  of  L. — 80  1 


SEAMEN,  cont'd. 
Wages  of  seamen,  cont'd. 

Stipulations  not  to  sue  until  a  certain  time, 

93 

Suits  to  recover  wages,  117 

Action  at  common  law,  119 

Admiralty  jurisdiction,  see  infra,  Ad- 
miralty Jurisdiction. 

Award  by  shipping  commissioner  as  a 
defense,  122 

Receipt  or  release  signed  by  seaman  as 
a  defense,  see  infra,  Receipt  or  Re- 
lease Signed  by  Seaman  As  a  De- 
fense. 

Set-offs  and  deductions,  see  infra,  Set- 
offs and  Deductions. 

Time  limits,  see  infra,  Time  Limita- 
tions. 

Trading  or  freighting  voyage,  96 

Voyage  broken  up  by  fault  of  owner  or 

master,  100 
When  right  to  wages  commences,  97 
Who  liable  for  seamen's  wages,  112 
In  general,  112 
Master's  liability,  113 
Mortgagee's  liability,  113 
Proof  of  ownership  of  vessel,  113 
Ship  abandoned  to  underwriters,  113 
Ship  chartered  or  taken  on  shares,  113 
Ship  sold  during  voyage,  113 
Waiters,  88 

Waiver  of  lien,  see  infra.  Lien  for  Wages. 
Watchmen : 

Lien  for  wages,  115 
Whaling  vessels : 

Articles,  90 

Shipment  on  shares,  96 

Stipulations  for  pro  rata  wages,  104 
Who  are  seamen,  see  infra,  Definitions. 
Witnesses : 

Master  as  witness,  123 

Seamen  as  witnesses,  123 
Written  articles,  89 

SEA  POSTAGE,  142 

SEARCHES  AND  SEIZURES,  143 

Actual  seizure,  144 

Articles  held  in  violation  of  law,  146 

Breaking  in,  148,  153 

Burglar  tools,  146 

Carriers  of  goods : 

Liquors  in  hands  of  carrier,  152 
Constitutional  law  (see  infra,  Searches  and 
Seizures  Which  Are  Authorized;  Un- 
reasonable Searches  and  Seizures)  : 

Intoxicating  liquors,  151 

Federal  Constitution,  144 

State  constitutions,  145 
Constructive  seizure,  144 
Definition,  144 

Actual  and  constructive  seizure,  144 

Search,  144 

Search  warrant,  144 

Seizure,  144 
Disposition  of  property,  155 
Evidence : 

Admissibility    of    evidence    secured  by 
search  or  seizure,  154 

Intoxicating  liquors,  154 

Self-incrimination,  144 
Execution  of  search  warrant,  148 
Exemplary  damages,  151 
Forcible  entry,  148,  153 

J  Volume  XXV. 


Searches  and  Seizures. 


INDEX. 


Seaweed. 


SEARCHES  AND  SEIZURES,  cont'd. 

Game  laws,  147 
Gaming  implements,  146 
Intoxicating  liquors,  151 

Constitutionality  of  statutes,  151 

Effect   of   destruction    of   liquors  before 
seizure,  153 

Evidence,  154 

Forcible  entry,  153 

Jurisdiction,  154 

Liquor  in  hands  of  carrier,  152 

Liquor  in  hands  of  warehouseman,  152 

Nature  of  proceedings,  151 

Necessity  of  warrant,  152 

Notice  to  claimants,  153 

Officer's  powers  limited  by  warrant,  153 

Powers  as  to  seizure,  153 

Prosecution  of  person  not  bar  to  proceed- 
ing in  rem,  154 

Reasonable  time,  153 

Seizure  of  casks,  153 

Status  of  liquor  after  seizure,  153 

Statutory  provisions,  151 

Strict  compliance  with  statute,  151 

Warrant  necessary,  152 

Warrant  procured  after  seizure,  152 

When  liquor  seizable,  152 
Jurisdiction,  154 

Liquors,  see  infra,  Intoxicating  Liquors. 
Lottery  tickets,  147 
Malice,  151 

Notice  to  claimants,  153 

Oath,  148 

Pawnbrokers,  146 

Person,  search  of,  149 

Probable  cause,  147 

Production  of  documents,  149 

Questions  of  law  and  fact,  148,  151 

Reasonable  searches  and  seizures  (see  infra, 

Unreasonable  Searches  and  Seizures), 

146 

Reasonable  time,  148 
Revenue  laws,  147 

Searches  and  seizures  which  are  authorized,  145 

At  common  law,  145 

Under  constitutional  provisions,  146 

Articles  held  in  violation  of  law,  146 
Articles  susceptible  of  legal  use,  146 
Articles  used  for  felonious  purposes,  146 
Excisable  articles,  147 
Gaming  implements,  146 
Gaming  laws,  147 
In  general,  146 
Intoxicating  liquors,  147 
Lottery  tickets,  147 
Miscellaneous  purposes,  147 
Pawn  brokers,  146 
Reasonable  search  and  seizure,  146 
Stolen  goods,  147 
Search  warrant  (see  infra,  Warrant),  144 
Self-crimination,  144,  154 
Stolen  goods,  147 
Suspicion : 

Warrant  issued  upon  suspicion,  149 
Third  person,  seizure  of  property  of,  150 
Unreasonable  searches  and  seizures,  148 
Arrest  without  warrant,  149 
Compulsory  production  of  evidence,  149 
Effect  of  voluntary  delivery  of  property, 
150 

Liability  for  unreasonable  search  and  seizure, 

150 

Exemplary  damages,  151 
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SEARCHES  AND  SEIZURES,  cont'd. 
Unreasonable  searches  and  seizures,  cont'd. 
Liability  for  unreasonable  search  and  seizure, 

cont'd. 

Illegality  of  warrant  as  defense,  150 
Liability  of  officer,  150 
Liability  of  person  applying  for  warrant, 
ISO 

Making  affidavit,  151 

Question  for  jury,  151 

Showing  malice,  151 

Trespass,  151 
Searches  made  for  private  ends,  149 
Search  of  person,  149 
Seizure  of  property  of  third  person,  150 
Under  general  warrants,  148 
Under  warrant  issued  upon  suspicion,  149 
Voluntary  delivery  of  property,  150 
Warehousemen : 

Liquor  held  by  warehouseman,  152 
Warrant,  147 

Affirmation,  148 
Breaking  in,  148 

Definition  of  search  warrant,  144 
Execution,  148 

Execution  within  reasonable  time,  148 
Form,  148 

Illegality  of  warrant  no  defense,  150 
Intoxicating  liquors,  152 

Duty  to  secure  warrant  after  seizure,  153 

Reasonable  time,  153 

Warrant  necessary,  152 

Warrant  procured  after  seizure,  152 
Issuance,  147 

Liability  of  person  applying  for  warrant, 

150 
Oath,  148 

Probable  cause,  147 
Questions  of  law  and  fact,  148 
Requisites,  148 
Sufficiency  of  showing,  148 
Under  general  warrant,  148 
Warrant  issued  upon  suspicion,  149 
Witnesses.- 

Self-crimination,  144 

SEARCHING  RECORDS,  155 

SEARCH  WARRANTS  (see  Searches  and 

Seizures),  155 

SEASHORE,  155 

SEASON,  15s 

SEASONABLE,  155 

SEATED  LANDS,  156 

SEAT  IN  STOCK  EXCHANGE,  156 

SEAT  OF  JUSTICE,  156 

SEAWEED,  157 
Appurtenance,  159 
Common,  159 
Custom,  159 
Fish  and  fisheries,  159 
High  and  low-water  marks,  157,  158 
License,  158 

Nature  of  right  to  take  seaweed,  158 
Prescription,  159 
Right  to  take,  157 

As  affected  by  littoral  ownership.  157 
Right  to  take  below  low-water  mark,  158 
Right  to  take  between  high  and  low-water 
marks,  157 
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SEAWEED,  cont'd. 
Right  to  take,  cont'd. 

Right  to  take  from  above  high-water  mark, 
157 

Right  to  take  from  public  beach,  158 
Usages  and  customs,  159 

SEAWORTHINESS,  see  Seamen. 

SEAWORTHY,  159 

SEC,  160 

SECLUSION,  160 

SECONDARY,  160 

SECONDARY  CONVEYANCES,  160 

SECONDARY  EVIDENCE,  161 
Admissibility,  162 

In  general,  162 
Inscriptions,  174 

Loss  or  destruction  of  original,  see  infra, 
Loss  or  Destruction  of  Original. 

Original  in  hands  of  adverse  party,  see 
infra,  Original  in  Hands  of  Adverse 
Party. 

Voluminous  facts  or  writings,  174 
When  admissible,  162 

Where  original  is  not  in  jurisdiction,  see 
infra,  Where  Original  Is  Not  in  Juris- 
diction. 

Writings  collateral  to  the  issue,  173 
Adverse  party,  see  infra,  Original  in  Hands 

of  Adverse  Party. 
Advertisement  for  lost  instruments,  166 
Burden  of  proof : 

Burden  of  showing  existence  of  better  evi- 
dence, 162 
Collateral  writings,  173 
Definition,  162 

Degrees  of  secondary  evidence,  162 

burden  of  showing  existence  of  better  evi- 
dence, 162 
English  rule,  162 
Rule  in  United  States,  162 

Destruction  of  original,  see  infra,  Loss  or 
Destruction  of  Original. 

Harmless  error  in  admitting  secondary  evi- 
dence, 168 

Inscriptions,  174 

Jurisdiction,  see  infra,  Where  Original  Is 

Not  in  Jurisdiction. 
Loss  or  destruction  of  original,  163 

By  party  offering  secondary  evidence,  168 

Fraudulent  destruction,  168 

Genuineness  and  execution  of  original,  169 

Harmless  error  in  admitting  secondary  evi- 
dence, 168 

In  general,  163 

Proof  of  loss  or  destruction,  165 

■    Discretion  of  court,  167 
In  general,  165 
Sufficiency  of  search,  166 
Where   several    sources   of  information 
exist,  167 

Sufficiency    of    proof    discretionary  with 

court,  167 
Sufficiency  of  search,  t66 

Advertisement,  166 

In  general,  166 

Nature  of  document,  167 

Papers  on  record,  167 

Proof  of  loss  by  custodian,  167 

Reasonable  search  necessary,  166 


SECONDARY  EVIDENCE,  cont'd. 
Loss  or  destruction  of  original,  cont'd. 
Sufficiency  of  search,  cont'd. 
Search  in  proper  places,  166 
Various  acts  need  not  be  shown,  167 
Where  several  sources  of  information  ex- 
ist, 167 

Notice  to  produce,  see  infra,  Original  in 
Hands  of  Adverse  Party  ;  Where  Origi- 
nal is  Not  in  Jurisdiction. 
Original  in  hands  of  adverse  party,  iGg 
Necessity  of  notice  to  produce,  169 
Effect  of  failure  to  produce,  171 
In  general,  169 

Nature  of  action  as  notice,  170 
Original  executed  in  duplicate,  171 
Where  original  is  notice,  171 
Records  as  evidence,  174 

Affidavit  of  loss,  175 

Proof  of  execution,  175 

Proof  of  loss  of  original,  174 

Public  documents,  174 

Records  of  foreign  state,  175 

Records  of  private  documents,  174 
Search,  see  infra,  Loss  or  Destruction  of 

Original. 

Sufficiency  of  search,  see  infra,  Loss  or  De- 
struction of  Original. 
Voluminous  facts  or  writings,  173 
Where  original  is  not  in  jurisdiction,  171 

Notice    to   produce   document    in  foreign 
state,  172 

Original  in  control  of  party  offering  evi- 
dence, 172 

Original  not  in  control  by  party  offering 

evidence,  173 
Refusal  of  third  party  to  surrender,  173 
Rule  that  effort  to  produce  is  necessary, 

172 

Rule  that  no  effort  to  produce  is  necessary, 
171 

SECOND  COUSINS,  175 
SECOND-HAND  DEALERS,  175 
SECOND-HAND  STORES,  175 
SECOND  TERM,  176 
SECRET,  176 
SECRETARY,  176 

SECRETARY  OF  STATE,  WAR,  ETC., 

176 

SECRETE,  176 

SECRET  PARTNERSHIP,  177 
SECRET  SOCIETIES,  177 
SECRET  TRUST,  177 
SECRET  VOTING,  177 
SECT,  177 
SECTARIAN,  177 
SECTION,  177 
SECTIONAL,  177 
SECULAR,  178 
SECURE,  178 

SECURED  CREDITOR,  179 

SECURELY  FENCED,  178 
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SECURITY,  178,  180 
Bonds,  stocks,  etc.,  181 
Judgment,  180 
Surety,  1 8 1 

SECURIT1  FOR  COSTS,  181 

Ships  and  shipping,  1048 

SECURITY  FOR  MONEY,  180 
SECURITY  TO  KEEP  THE  PEACE,  181 
SECUS,  181 
SEDATE,  181 
SEDGE  FLAT,  182 
SEDITION,  182 

SEDUCTION,  183 

Abatement  of  action,  225 
Abortion : 

Attempt  to  procure,  238 
Damages,  220 
Evidence,  214 

Actions,-  see  infra,  Common-law  Action; 
Damages  ;  Defenses  in  Civil  Actions  ; 
Evidence  in  Civil  Actions  ;  Limitation 
in  Civil  Actions  ;  Limitation  of  Ac- 
tions ;  Statutory  Right  of  Action. 

Admissions,  238,  239 

Admissions  of  defendant  as  to  paternity  of 
child,  214 

Adopted  father,  196 

Age  of  daughter  (see  infra,  Common-law  Ac- 
tion) : 

Statutory  right  of  action,  210 

Age  of  defendant,  see  infra,  Infancy. 

Age  of  prosecutrix,  see  infra,  Evidence  in 
Prosecutions  For  Seduction. 

Age  of  woman,  see  infra,  Elements  of  Se- 
duction as  a  Crime. 

Aggravation,  see  infra,  Damages. 

Alibi,  248 

Appearance  of  child,  238 
Apprentices,  204 

Cancellation  of  indenture,  204 

Father's  right  of  action  where  daughter 

bound  out,  204 
Indenture  procured  to  effect  seduction,  204 
Arrest  of  defendant  in  civil  action,  226 
Arts,  enticements,  and  the  like,  191 
Action  by  woman,  191 
Corroboration,  245 
Criminal  prosecution,  227 

Arts  need  not  be  concurred  with  inter- 
course, 228 
"  Chaste  character,"  234 
Effect  of  intercourse  before  age  of  con- 
sent, 233 
Effect  of  lustful  desires,  233 
Effect  of  permitting  liberties  and  the 

like,  233 
Effect  of  previous  rape,  233 
Either  arts  or  promise  of  marriage  suffi- 
cient, 227 
False  and  fraudulent  means,  228 
"  Good  repute,"  234 
Implied  requirement,  227 
In  general,  227 

Inquiry  confined  to  chastity  at  and  before 
time  of  seduction,  232 
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SEDUCTION,  cont'd. 
Arts,  enticements,  and  the  like,  cont'd. 
Criminal  prosecution  cont'd. 

Means  employed  by  married  man,  228 
Necessary  element,  232 
Necessity,  227 
Personal  virtue,  233 

Promise  of  marriage  as  seductive  art, 

228 

Question  for  jury,  228 
Question  of  law  and  fact,  234 
Reformation,  233 

Statutes  requiring  chaste  character,  234 
Statutes    requiring    only    good  repute, 

234 

Sufficiency  of  arts,  228 
What  constitutes  chastity,  233 
Yielding  for  pecuniary  award,  228 
Yielding  to  gratify  desire,  228 

Damages,  220 

Evidence,  238 

Appearance  and  conduct  of  parties,  239 
Generally,  238 

Lascivious  nature  of  woman,  239 
Repeating  engagement  vow,  239 

Exemplary  damages,  223 

Intercourse  sufficient,  191 

Necessity  for  arts,  enticements,  etc.,  191 

Promise,  191 

Question  for  jury,  192 

Sexual  desire  or  curiosity,  191 

Statutory  right  of  action,  210 
Assignment,  226 
Aunt,  196 

Autrefois  acquit  or  convict,  250 
Bastardy : 

Action   by    mother   of   bastard  daughter, 

1 95 

Presumption  of  legitimacy,  208 
Record  of  conviction  in  bastardy  proceed- 
ings, 237 

Recovery    against    defendant    in  bastardy 

proceedings,  216,  222 
Statutory  right  of  action  where  illegitimate 
daughter  is  seduced,  210 
Betrothed,  198 
Brother,  196 

Burden  of  proof,  230,  240 
Character    (see  infra,  Chastity  ;  Damages  ; 
Evidence  in  Prosecutions  for  Seduc- 
tion), 212. 
General  character,  241 
"  Chaste  character,"  234 

Of  defendant  in  civil  action,  213 
Of  father  suing  for  daughter's  seduction, 
213 

Of  woman  seduced  in  civil  action,  212 

Bad  character,  213 
Good  character,  213 
Limitation  as  to  time,  213 
Questions  as  to  intercourse  with  others, 
213 

Rule  stated,  212 

Where  character  cannot  be  shown,  213 
Chastity  (see  infra,  Character;  Damages), 

192,  193 
Burden  of  proof,  240 
Corroboration,  245 
Damages,  see  infra.  Damages. 
Defilement,  251 
Good  repute,  240 
Presumption,  192,  240 
Reformation,  192,  241 
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SEDUCTION,  cont'd. 
Chastity  cont'd. 
Evidence,  240 

Admissibility  and  competency  of  evi- 
dence, 241 

Admissions  of  prosecutrix,  241 

Circumstantial  evidence,  239 

General  character,  241 

Lewd  conduct,  242 

Limitation  as  to  time,  242 

Physical  results  of  alleged  first  acts  of 
intercourse,  242 

Presumption  and  burden  of  proof,  240 

Proof  of  particular  acts  of  incontinence, 
242 

Residence  in  house  of  ill  fame,  241 
Statutes  requiring  only  good  repute,  242 
Civil  wrong  (see  infra,  Elements  of  Seduc- 
tion as  Civil  Wrong)  : 
Civil  liability  not  affected  by  criminal  lia- 
bility, 193 

Common-law  action,  see  infra,  Common- 
law  Action. 

Common-law  action  (see  infra,  Damages  ; 
Defenses  in  Civil  Actions;  Evidence 
in  Civil  Actions  ;  Limitation  of  Ac- 
tions), 193 

Adopted  father,  196 

Aunt,  196 

Basis  of  the  action,  198 
Brother,  196 

By  father  of  woman  seduced,  193 

Daughter  of  legal  age,  194 
General  rule,  193 

Marriage  of  daughter  to  third  person  be- 
fore confinement,  194 

Married    daughter    living    with  father 
apart  from  husband,  194 
By  master  of  woman  seduced,  197 
By  mother  of  woman  seduced,  194 

Actual  service  necessary,  195 

Death  of  father  after  seduction  but  be- 
fore loss  of  service,  195 

Effect  of  remarriage  of  mother,  195 

Father  absent  and  unheard  from,  195 

Father  living  out  of  state,  196 

In  general,  194 

Mother  carrying  on   independent  busi- 
ness, 195 
Mother  of  bastard  daughter,  195 
Presumption  that  father  alive,  195 
Where  mother  legal  custodian  of  daugh- 
ter, 196 

By  person  betrothed  to  woman  seduced, 
198 

By  woman  seduced,  197 

Guardian  and  ward,  197 

No  right  of  action,  197 
Common-law   right  of  action   not  super- 
seded by  statutes,  201 
Form  of  action,  201 
In  whom  right  of  action  lies,  193 
Loco  parentis,  196 

Action  by  brother,  196 

Action  by  person  in  loco  parentis,  196 

Adopted  father,  196 

Aunt,  196 

Stepfather,  196 

Who  are  persons  in  loco  parentis,  196 
Loss  of  services,  see  infra,  Loss  of  Ser- 
vices. 
Stepfather,  196 
Uncle,  196 
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SEDUCTION,  cont'd. 

Compromise  between  defendant  and  daugh- 
ter, 215 
Confession,  237 
Consent : 

Consent  of  daughter  as  defense  in  civil  ac- 
tion, 215 

Consent  of  parent  as  defense  in  civil  ac- 
tion, 215 

Consent     of     parent     to     dispense  with 

daughter's  services,  216 
Defilement,  252 
Presumption  of  consent,  238 
Consent  of  woman,  190 
Crime,  227 

Incapacity  for  consent,  190 
Conviction  of  minor  offenses,  251 
Corroboration  of  prosecutrix,  243 

Chastity,  245,  247 

Corroboration  need  not  extend  to  fact  that 
prosecutrix  was  unmarried,  245 

Corroboration  to  same  extent  as  required 
on  indictment  for  perjury,  244 

Evidence  connecting  defendant  with  crime, 
244 

Exhibition  of  infant,  245 
Extent  of  corroboration  required,  244 
Fact  that  prosecutrix  gave  birth  to  a  child, 
245. 

Promise  of  marriage,  245,  246 
Proof  of  opportunity,  246 
Questions  for  court  and  jury,  247 
Rule  stated,  243 
Seductive  arts,  245 
Sexual  intercourse,  245 
Subsequent  acts  of  intercourse,  246 
To  what  elements  corroboration  must  ex- 
tend, 244 

Crime  (see  infra.  Defenses  in  Prosecution 
for  Seduction  ;  Elements  of  Seduction 
as  a  Crime;  Evidence  of  Prosecutions 
for  Seduction),  226 
At  common  law,  226 

Civil  liability  not  affected  by  criminal,  193 
Elements   of   seduction    as   a    crime,  see 

infra,    Elements   of    Seduction    as  a 

Crime. 
Statutes,  226 
Criminal  prosecution ,  see  infra,  Defenses  in 
Prosecution   for   Seduction  ;  Elements 
of  Seduction  as  a  Crime;  Evidence  in 
Prosecutions  for  Seduction. 
Damages,  217 
Abortion,  220 
Action  by  master,  218 
Age  of  daughter,  222 
Age  of  defendant,  222 
Aggravation,  220 
Amount  of  recovery,  224 

General  rule  as  to  discretion  of  jury,  224 

Interest,  224 
Attempts  to  continue  illicit  intercourse,  221 
Attentions,  arts,  flatteries,  persuasions,  and 

promises,  220 
Bastardy  proceedings,  222 
Character  of  plaintiff's  family,  219 
Charges  of  unchastity,  220 
Common-law  rule  as  to  damages,  217 
Defendant's  liability  to  criminal  prosecu- 
tion, 222 
Elements  of  damage,  217 
Exemplary  damages,  see  infra,  Exemplary 

Damages. 
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SEDUCTION,  cont'd. 
Damages,  cont'd. 

Expenses  of  supporting  child,  219 
Father's  seeming  insensibility  to  disgrace, 

223 
Force,  223 

Former  recovery  by  woman  seduced,  222 
Indifference  of  parent,  221 
Indignities  to  plaintiff  during  trial,  221 
Intercourse  without  seduction,  218 
Liability     incurred     in     connection  with 

daughter's  illness,  219 
Loose  conduct  of  woman,  221 
Loss  of  social  standing,  218 
Marriage  of  defendant  to  woman  seduced, 

222 

Matters  of  aggravation,  220 
Mental  and  physical  anguish,  218 
Mitigation,  221 
Offer  of  marriage,  222 
Payments  of  gifts  to  daughter,  222 
Pecuniary  means  of  plaintiff,  219 
Profligate  character  of  father,  221 
Promise  of  marriage,  220 
Publicity  given  to  wrong,  221 
Punitive  damages,  see  infra,  Exemplary 
Damages. 

Recovery    against   defendant   in  bastardy 

proceedings,  222 
Seduction  of  another  daughter,  222 
Social  position  of  defendant,  219 
Social  position  of  plaintiff,  219 
Unchastity  of  woman  in  mitigation,  221 
Vindictive  damages,  see  infra,  Exemplary 

Damages. 

What   may   be    considered    in  estimating 

damages,  219 
Where  daughter  over  age,  218 
Wounded  feelings,  dishonor,  and  disgrace, 

218 

Wounded  feelings  of  family,  218 
Debauching,  190 

Deception,   see  infra,   Arts,  Enticements, 

and  the  Like. 
Defenses  in  civil  actions,  215 

Consent  of  daughter,  215 

Consent  of  parent  to  dispense  with  daugh- 
ter's services,  216 

Consent  or  connivance  of  parent,  215 

Custom,  216 

Indifference  of  parent,  215 
Infancy  of  defendant,  216 
Intercourse  effected  by  force,  216 
License  to  enter  bars  action  of  trespass, 
217 

Recovery   against   defendant   in  bastardy 

proceedings,  216 
Release,  216 
Settlement,  216 
Defenses  in  prosecution  for  seduction,  247 
Alibi,  248 

Honest  intention  to  marry,  247 
Intercourse  amounting  to  rape,  248 
Refusal  of  prosecutrix  to  marry  defend- 
ant, 247 
Defilement,  251 

Confiding  to  care,  251 
Consent,  252 
Force,  252 
Statutes,  251 
Unchastity  of  girl,  251 
Venue,  252 


SEDUCTION,  cont'd. 
Definition,  190 
Deflowering,  252 
Discretion  of  jury,  224 
Elements  of  seduction  as  a  crime,  226 
Age  of  defendant,  236 
Age  of  woman,  235 
Age  of  consent,  235 
Infancy,  235 

Statutory  requirements,  235 
Arts,   persuasions,   and    wiles,    see  infra, 

Arts,  Enticements,  and  the  Like. 
Chastity  of  woman,  see  infra,  Chastity  of 

Woman. 
Consent  of  woman,  227 
Illicit  sexual  intercourse,  226 
Married  man,  235 
Pregnancy,  234 

Promise  of  marriage,  see  infra,  Promise 
of  Marriage. 

Unmarried  man,  235 

Woman  must  be  unmarried,  235 
Elements  of  seduction  as  civil  wrong,  190 

Arts,  enticements,  and  the  like,  191 

Chastity  of  woman,  192 

Consent  of  woman,  190 

Introductory,  190 

Promise  of  marriage,  192 
Emancipation  of  daughter,  206 
Engagement ,  see  itifrax  Promise  of  Marriage. 
Enticement,  see  infra,  Arts,  Enticements, 

and  the  Like. 
Evidence  in  civil  actions,  211 

Abortion,  214 

Admissions  of  defendant  as  to  paternity  of 

child,  214 
All  circumstances  must  be  shown,  211 
Attempts  to  continue  illicit  intercourse,  214 
Character,  see  infra,  Character. 
Compromise  between  defendant  and  daugh- 
ter, 215 

Dying  declaration  of  woman  seduced,  212 
Familiarities,  214 
Flight  of  defendant,  214 
Honorable  addresses,  212 
Illegality  of  plaintiff's  marriage,  215 
Ill-health   and  depression   of  woman  se- 
duced, 214 

Inducement  of  woman  to  charge  child  upon 

defendant,  215 
In  general,  211 
Intimacy,  214 

Letters  between  defendant  and  woman  se- 
duced, 214 

Nonaccess  of  husband  of  woman  seduced, 
214 

Particular  circumstances  in  evidence,  214 
Promise  of  marriage  in  action  by  parent  of 

woman  seduced,  212 
Promise  of  marriage  in  action  by  woman 

seduced,  212 
Slight  evidence  of  loss  of  service  sufficient, 

212 

Time  of  conception,  215 
Evidence  in  prosecutions  for  seduction,  236 

Admissions  of  defendant,  238 

Age  of  prosecutrix,  243 

Effect  of  church  records,  243 
Testimony  of  prosecutrix,  243 

Appearance  of  child.  238 

As  to  arts,  persuasions,  and  wiles,  238 

Appearance  and  conduct  of  parties,  239 
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SEDUCTION,  cont'd. 
Evidence  in  prosecutions  for  seduction,  cont'd. 
As  to  arts,  persuasions,  and  wiles,  cont'd. 
Generally,  238 

Lascivious  nature  of  woman,  239 

Repeating  engagement  vow,  239 
As  to  prosecutrix  being  unmarried,  243 

Burden  of  proof,  243 

Nature  of  evidence,  243 

Sufficiency  of  evidence,  243 
As  to  sexual  intercourse,  237 

Admissions  of  defendant,  238 

Appearance  of  child,  238 

Attempt  to  procure  abortion,  238 

Birth  of  child,  237 

Inference  from  circumstances,  237 

Pregnancy,  238 

Statements  of  defendant  as  to  intent,  238 

Time  of  intercourse,  238 
Attempt  to  procure  abortion,  238 
Birth  of  child,  237 
Character  of  woman's  family,  236 
Chastity  of  woman,  240 

Admissibility    and    competency   of  evi- 
dence, 241 

Admissions  of  prosecutrix,  241 

General  character,  241 

Lewd  conduct,  242 

Limitation  as  to  time,  242 

Physicial  results  of  alleged  first  acts  of 
intercourse,  242 

Presumption  and  burden  of  proof,  240 

Proof  of  particular  acts  of  incontinence, 
242 

Residence  in  house  of  ill  fame,  241 
Statutes  requiring  only  good  repute,  242 
Confession,  237 

Corroboration  of  prosecutrix,  see  infra, 
Corroboration  of  Prosecutrix. 

Death  of  woman  seduced,  236 

Defendant's  testimony  on  trial  for  rape, 
237 

General  rules,  236 
Letters,  237 

Marriage  of  defendant,  243 
Particular  matters,  236 

Plan  to  inveigle  defendant  into  marraige, 

237 

Pregnancy,  238 
Promise  of  marriage,  239 

Circumstantial  evidence,  239 
Engagement    of   defendant    to  another 

woman,  240 
Generally,  239 

Letters  containing  no  reference  to  en- 
gagement, 240 
Love  of  prosecutrix  for  defendant,  239 
Previous  intercourse  between  defendant 

and  prosecutrix,  240 
Promise  made  after  seduction,  239 
Testimony  of  prosecutrix,  239 
Record  of  conviction  in  bastardy  proceed- 
ings, 237 

Rule  for  construction  of  evidence,  237 
Statement  of  defendant  as  to  intent,  238 
Subsequent  acts  of  intercourse,  236 
Time  of  intercourse,  238 
Exemplary  damages,  223 
Discretion  of  jury,  224 
Force,  223 
Malice,  223 

Marriage  of  defendant  to  woman  seduced, 
223 


SEDUCTION,  cont'd. 
Exemplary  damages,  cont'd. 
Seductive  arts  necessary,  223 
Whether  exemplary  damages  may  be  al- 
lowed, 223 

Father,    see    infra,    Common-law  Action; 

Statutory  Right  of  Action. 
Force : 

Defilement,  252 

Exemplary  damages,  223 

Intercourse  effected  by,  216 
Former  jeopardy,  250 

Former  recovery,  see  infra,  Res  Judicata. 
"  Good  repute,"  234,  240,  242 
Guardian  and  ward,  197 

Statutory  right  of  action,  211 
House  of  ill  fame,  241 
Imbecile  daughter,  205 

Inducement,  see  infra,  Arts,  Enticements, 

and  the  Like. 
Infancy  (see  infra,  Elements  of  Seduction 
as  a  Crime  ;  Evidence  in  Prosecutions 
for  Seduction)  : 
Age  of  defendant,  222 
Infancy  of  defendant  as  defense,  216 
Statutory  right  of  action,  210 
Infant  daughter,  see  infra,  What  Consti- 
tutes Relation  of  Master  and  Servant. 
In   loco    parentis,   see   infra,  Common-law 

Action. 
Interest,  224 
Kindred  offenses,  251 
Legitimacy,  presumption  of,  208 
Letters,  214,  237,  240 
Lewd  conduct,  242 
Limitation  of  actions : 
Civil  actions,  224 

Attainment  of  majority,  225 
Birth  of  child,  225 
Last  act  of  intercourse,  225 
Recovery  of  daughter,  225 
Statutes,  224 

Time  for  which  limitation  runs,  224 
Time  of  loss  of  service,  225 
Time  of  seduction,  224 
Limitation  of  prosecution,  248 
Statutes  of  limitation,  248 
Time  from  which  limitation  runs,  248 
Loco  parentis : 

Statutory  right  of  action,  209 
Loss  of  services  (see  infra,  Common-law  Ac- 
tion), 198 
Gist  of  the  action,  198 

Immaterial  how  loss  of  service  caused,  199 
Intercourse  without  seduction,  200 
Loss  must  be  direct  consequence  of  seduc- 
tion, 199 
Loss  of  service  presumed,  201 
Pregnancy,  199 

Slightest  loss  of  service  sufficient,  201 
Slightest  service  sufficient,  200 
Slight  evidence  of  loss  of  service,  212 
Statutory  right  of  action,  209 
Venereal  disease,  199 
Marriage  (see  infra.  Promise  of  Marriage; 
Statutory  Right  of  Action)  : 
Effect  of  unaccepted  offer  of  marriage  upon 
prosecution,  249 
Agreement  to  marry  in  future,  250 
Bona  fide  offer  sufficient,  250 
Death  of  prosecutrix,  250 
Effect    of    subsequent    incontinence  of 
prosecutrix,  250 
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SEDUCTION,  cont'd. 
Marriage,  cont'd. 
Eflect  of  unaccepted  offer  of  marriage  upon 

prosecution,  cont'd. 
Good  faith,  250 
In  general,  250 

Marriage     prevented     by  defendant's 

parents,  250 
Requisites  of  offer,  250 
Time  of  offer,  250 

Under  statutes  making  marriage  a  bar, 
249 

Evidence,  243 

Refusal  of  prosecutrix  to  marry  defendant, 

247 

Subsequent  marriage  of  parties  as  bar  to  prose- 
cution, 248 
Bond  required  under  Georgia  statute,  249 
Costs  upon  dismissal  of  indictment,  249 
Effect  of  subsequent  desertion,  249 
Good  faith  not  necessary,  249 
Rule  stated,  248 
Marriage  of  defendant,  243 
Marriage  of  defendant  to  woman  seduced, 

222,  223 
Marriage,  offer  of,  222 
Married  man,  230 

Means  employed  by  married  man,  228 
Promise  of  marriage  by  married  man,  230 
Whether  defendant  must  be  unmarried,  235 
Married  woman,  207,  210,  235 

Corroboration,  245 
Master  and  servant  (see  infra,  Loss  of  Serv- 
ices ;   Relation  of  Master  and  Serv- 
ant) : 

Action  by  master  of  woman  seduced,  197 
Loss  of  services,  see  infra,  Loss  of  Serv- 
ices. 

Right  of  action  based  on  relation  of  master 

and  servant,  198 
Statutory  right  of  action,  211 
What  constitutes  relation  of  master  and 
servant,  see  infra,  What  Constitutes 
Relation  of  Master  and  Servant. 
Minor  daughter,  see  infra,  What  Consti- 
tutes Relation  of  Master  and  Servant. 
Minors : 

Statutory  right  of  action,  210 
Mitigation,  see  infra,  Damages. 
Mother,    see    infra,    Common-law  Action; 

Statutory  Right  of  Action. 
Nonaccess,  214 

Offer  of  marriage,  see  infra,  Marriage. 

Parent  and  child,  see  infra,  Common-law 
Action  ;  Statutory  Right  of  Action. 

Parties  to  action,  see  infra,  Common-law  Ac- 
tion ;  Statutory  Right  of  Action. 

Pregnancy,  199 

Elements  of  offense,  234 
Evidence,  238 

Promise    of    marriage    conditioned  upon 
pregnancy,  231 
Premature  actions,  225 
Presumption  of  consent,  238 
Presumption  of  legitimacy,  208 
Presumptions : 

Chastity,  192,  240 

Presumption  that  father  alive,  195 
Promise,  see  infra,  Arts,  Enticbment*,  and 

the  Like. 

Promise  of  marriage  (see  Marriagi),  207 
Civil  wrong,  192 
General  rule,  19* 


SEDUCTION,  cont'd. 
Promise  of  marriage,  cont'd. 
Civil  wrong,  cont'd. 
Married  man,  192 
Necessity  of  promise,  192 
Corroboration,  245,  247 
Criminal  prosecution,  229 

Arts  or  promise  of  marriage  sufficient, 
227 

Form  of  promise,  231 
Necessity  for,  229 
Need  not  be  valid  and  binding,  230 
Prior  engagement,  231 
Promise  by  married  man,  230 
Promise   conditioned  upon  intercourse, 
230 

Promise  conditioned  upon  pregnancy,  231 
Promise  must  be  moving  cause  of  con- 
sent, 230 
Sham  marriage,  231 
Time  of  marriage,  231 
Whether  promise  must  be  express,  231 
Whether  promise  must  be  mutual,  231 
Damages,  220 
Evidence,  239 
Admissions,  239 
Circumstantial  evidence,  239 
Engagement    of    defendant    to  another 

woman,  240 
Generally,  239 

Letters  containing  no  reference  to  en- 
gagement, 240 
Love  of  prosecutrix  for  defendant,  239 
Previous  intercourse  between  defendant 

and  prosecutrix,  240 
Promise  made  after  seduction,  239 
Testimony  of  prosecutrix,  239 
Evidence  in  action  by  parent  of  woman  se- 
duced, 212 

Evidence   in   action   by    woman  seduced, 

212 

Promise  of  marriage  as  seductive  art,  228 
Punishment,  250 

Punitive    damages,    see    infra,  Exemplary 

Damages. 
Questions  of  law  and  fact : 

Arts,  persuasions,  and  wiles,  227 

Chastity,  193,  234 

Corroboration,  247 

Promise,  192 
Rape  : 

Defilement,  252 

Effect  of  previous  rape,  234 

Exemplary  damages,  223 

Intercourse  amounting  to  rape  as  defense, 
248 

Intercourse  effected  by  force,  216 

Reasonable  doubt,  247 

Reformation,  234,  241 

Reformation  of  woman,  192 

Relation,  see  infra.  Common-law  Action. 

Relation  of  master  and  servant  (see  infra. 
Loss  of  Services  ;  Master  and  Serv- 
ant) : 

Knowledge  by  defendant  of  relation  not 

necessary,  199 
Nominal   relation  of   master   and  servant 

sufficient,  200 
Presumption  of  service,  201 
Right  of  action  based  on  relation  of  master 

and  servant,  108 
Right  to  command  service  sufficient,  201 
Slightest  service  sufficient,  200 
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SEDUCTION,  cont'd. 
Relation  of  master  and  servant,  cont'd. 
Statutory  right  of  action,  210 
What  constitutes  relation  of  master  and 
servant,  see  infra,  What  Constitutes 
Relation  of  Master  and  Servant. 
Residence  (see  infra  What  Constitutes  Re- 
lation of  Master  and  Servant) : 
Statutory  right  of  action,  210 
Res  judicata : 

Autrefois  acquit  or  convict,  250 

Former    recovery    by    father,    mother,  or 

guardian,  209 
Former  recovery  by  woman  seduced,  222 
Recovery   against    defendant   in  bastardy 
proceedings,  216,  222 
Status  of  judgment,  226 

Statutory  right  of  action  (see  infra,  Dam- 
ages ;    Deff.nses    in    Civil  Actions; 
Evidence   in   Civil  Actions;  Limita- 
tion of  Actions),  206 
Effect  of  daughter's  right  of  action  of  par- 
ent's remedy,  210 
Effect  of  subsequent  marriage  to  third  person, 
208 

In  general,  208 

Presumption  of  legitimacy,  208 
Father  or  mother  of  woman  seduced,  2og 

Daughter's  residence  with  parent,  210 

In  general,  209 

Loss  of  services,  209 

Pecuniary  loss,  210 

Relation  of  master  and  servant,  210 
Guardian  of  woman  seduced,  211 
Married  woman,  210 
Master  of  woman  seduced,  211 
Rule  as  to  parents  of  illegitimate  child, 

210 

Seductive  arts  not  necessary,  210 

Unmarried  woman,  210 

Woman  seduced,  206 

Abolition  of  feigned  issues,  206 
Action  by  real  party  in  interest,  206 
Age  of  woman,  207 

Effect  of  subsequent  marriage  to  seducer, 

208 

Fraudulent  marriage,  208 

In  general,  208 

Void  marriage,  208 
Former  recovery  by  father,  mother,  or 

guardian,  209 
In  general,  206 

In  whose  name  action  brought,  208 

Maintenance  by  father,  208 

Married  women,  207 

Promise  of  marriage,  207 

Right   of   action   limited   to  unmarried 

woman,  207 
Statutes  have  no  extraterritorial  effect, 

207 

Technical  seduction  must  be  shown,  207 

Unmarried  woman,  207 
Stepfather,  196 
Survival  of  action,  225 
Uncle,  196 

Unmarried  woman,  210,  235 

Corroboration,  245 

Evidence,  243 
Venereal  disease,  199 
Venue,  247 

Venue  in  prosecution  for  seduction,  247 
Vindictive  damages,   see  infra,  Exemplary 
Damages. 

1: 


SEDUCTION,  cont'd. 
What  constitutes  relation  of  master  and  servant, 

202 

Contract  for  services  not  necessary,  202 
Daughter  of  age  not  residing  with  father,  204 

General  rule  stated,  204 
Occasional  visits  to  father,  205 
Relationship  actually  existing,  204 
Return  to  father's  house  after  seduction, 
205 

Temporary  absence,  205 

English  rule,  205 

General  rule  stated,  205 

Hiring  with  intent  to  seduce,  206 

Seduction  while  returning  home,  206 

Imbecile  daughter  not  residing  with  father, 
205 

Minor  daughter  not  residing  with  father,  202 

Daughter  in  employment  of  another,  203 
General  rule,  202 
Cancellation  of  indenture,  204 
Enjoyment  by  daughter  of  fruits  of  her 

own  labor,  203 
Indenture  procured  to  effect  seduction, 

204 

Intention  to  return,  204 
Right  to  control  services,  203 
Rule  where  daughter  bound  out  to  serv- 
ice, 204 

Payment  of  wages  not  necessary,  202 
Rule  as  to  imbecile  daughter,  205 
Whether  daughter  must  reside  with  father, 
202 

Woman    seduced,    see    infra,  Common-law 
Action  ;  Statutory  Right  of  Action. 
SEE,  252 
SEED  LIEN,  232 
SEEDS,  252 
SEEKING,  252 
SEEM,  252 
SEEN,  252 
SEEPING,  252 
SEINE,  252 
SEISIN,  253 
SEIZE,  253 

SEIZIN,  253 

Equitable  estate,  254 
Ownership,  254 
Possession,  253 

SEIZIN  IN  FACT,  254 

SEIZIN  IN  LAW,  254 

SEIZURE,  253 

SEIZURES,  see  Searches  and  Seizures. 
SELECT,  255 
SELECTION,  255 
SELECTMEN.  255 
SELF-ANCHORS,  255 

SELF-DEFENSE,  256 

Abandonment  of  difficulty  (see  ' infra,  Duty 

to  Retreat. 
Accused  the  aggressor,  see  infra.  Difficulty 

Brought  on  by  Accused. 
Adultery,  269 
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SELF-DEFENSE,  cont'd. 
Aggression : 

Evidence,  280 

Aggressor,  see  infra,  Difficulty  Brought 
on  by  Accused. 

Appearance  of  danger,  see  infra,  Danger 
and  Necessity. 

Apprehension,  see  infra,  Danger  and  Neces- 
sity. 

Apprehension  of  danger : 

Evidence,  280 
Arms,  282 

Arrest,    see    infra,    Homicide  Committed 

When  Arrest  Made. 
Assault,  see  infra,  Danger  and  Necessity. 
Attack,  right  to,  274 
Basis  of  right  of  self-defense,  258 
Battery,  see  infra,  Danger  and  Necessity. 
Bodily  harm,  263 
Brothers  and  sisters,  275 
Burden  of  proof,  283 
Character  in  evidence,  281 
Danger  and  necessity,  258 

Actual  danger  not  necessary,  258 

Belief  in  danger,  262 

Enormous  not  synonymous  with  great,  263 
Fears  of  coward  or  drunken  man,  263 
Fears  of  reasonable  man,  262 
Future  danger  insufficient,  262 
Imminence  of  danger,  262 
In  general,  258 

Killing  to  prevent  great  bodily  harm,  263 
Overt  act,  262 
Overt  act  necessary,  262 
Previously  formed  design,  261 
Reasonable  appearance  of  danger,  261 
Reasonable  man  the  test,  263 
Reasonableness  of  apprehension,  262 
Reasonableness    of    slayer's  apprehension 

question  for  jury,  262 
Repelling  assault,  264 
Repelling  first  attacks,  264 
Right  to  kill,  264 
Rule  as  to  amount  of  force,  264 
Simple  battery  will  not  justify,  263 
Use  of  reasonable  necessary  force,  264 
What  apprehended  danger  sufficient,  263 
Words  and  gestures,  264 
Defense  of  another,  274 
Brother  and  sister,  275 
Defense  of  person  occupying  certain  rela- 
tions, 275 
Husband  and  wife,  275 
In  general,  274 
Master  and  servant,  275 
Parent  and  child,  275 

Right  of  third  person  same  as  that  of  per- 
son defended,  274 
Defense  of  property,  275 

Defense  of  habitation,  277 
Dwelling,  277 
In  general,  275 
Outbuildings,  278 

Persons  against  whom  right  does  not  exist, 
278 

Place  of  business,  278 

Statutes  as  to  protection  of  property  and 

habitation,  276 
Sufficiency  of  possession,  277 
Title  of  property,  277 
Trespass  no  justification,  276 
What  habitation  includes,  278 
When  owner  may  slay  trespasser,  276 

I 


SELF-DEFENSE,  cont'd. 
Definition,  257 

Difficulty  brought  on  by  accused,  266 

Abandonment  of  difficulty,  270 
Imperfect  self-defense,  270 
In  general,  266 

Intent   to    kill    deprives   of  self-defense, 

268 

What  constitutes  provocation,   see  infra, 

Provocation. 
Wreaking  malice,  257 
Duty  to  retreat,  271 

Abandonment  of  difficulty,  270 
From  dwelling,  273 
In  case  of  murderous  assault,  271 
In  general,  271 

Necessary  to  retreat  from  murderous  as- 
sault, 272 
Right  to  pursue,  273 
Safe  retreat,  273 

Unnecessary  to  retreat  from  murderous  as- 
sault, 272 

Dwelling-house,  see  infra,  Defense  of  Prop- 
erty. 

Enormous  not  synonymous  with  great,  263 
Evidence,  279 

Admissibility  in  general,  279 

Aggression,  286 

Appearance  and  behavior  of  deceased,  280 
Apprehension  of  danger,  280 
Arms,  282 

Burden  of  proof,  283 
Character  of  deceased,  281 
Deceased  going  armed.  282 
Photograph  of  deceased,  283 
Physical  strength,  282 
Previous  difficulties  and  ill-feeling,  280 
Relative  physical  strength,  282 
Scope  of  section,  279 

State  of  feeling  between  accused  and  de- 
ceased, 280 
State  of  mind,  280 
Sufficiency,  283 

Threats  made  by  deceased,  281 

Weight,  283 
Excusable    self-defense    distinguished  from 

justifiable,  257 
Force,  see  infra,  Danger  and  Necessity. 
Formed  design,  261 
Former  difficulties,  266 
General  reputation,  282 
Gestures,  264 
Great : 

Enormous  not  synonymous  with  great,  263 
Great  bodily  harm,  263 

Habitation,  see  infra,  Defense  of  Property. 
Homicide  committed  when  arrest  made,  278 
Officer  killed,  278 

Necessity  for  knowledge  of  official  char- 
acter, 279 
When  arrest  lawful,  278 
When  arrest  unlawful,  279 
Person  resisting  arrest,  279 
Husband  and  wife,  275 

Adultery  of  wife  as  provocation,  269 
Imperfection  of  self-defense,  270 
Intention : 

Intent  to  kill  deprives  of  self-defense,  268 

Necessity  of  intention  to  provoke,  269 

Previously  formed  design,  261 

Texas  rule,  269 
Interview,  seeking,  269 
Justifiable,  257 
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SELF-DEFENSE,  cont'd. 
Justifiable  and  excusable  self-defense  distin- 
guished, 257 
Master  and  servant,  275 
Mutual  combat,  266 

Necessity,  see  infra,  Danger  and  Necessity. 
Officer,    see    infra,    Homicide  Committed 

When  Arrest  Made. 
Overt  act,  262,  265 
Parent  and  child,  275 
Protographs,  283 
Physical  strength,  282 

Possession,  see  infra,  Defense  of  Property. 
Previously  formed  design,  261 
Prior  difficulties,  266 

Property,  see  infra,  Defense  of  Property. 
Provocation  (see  infra,  Difficulty  Brought 
on  by  Accused),  264 
Adultery,  269 

What  constitutes  provocation,  268 

Criminal  intimacy  with  wife,  269 

In  general,  268 

Intention,  269 

Opprobrious  language,  268 

Preparation,  269 

Right  to  arm,  269 

Right  to  seek  interview,  269 

Seeking  interview,  269 

Trivial  act,  268 
Pursue,  right  to,  273 
Questions  of  law  and  fact,  284 

Reasonableness   of   slayer's  apprehension, 

262 

Reasonable  appearance  of  danger,  see  infra, 

Danger  and  Necessity. 
Reasonable  doubt,  283 

Reasonable    man,    see    infra,    Danger  and 
Necessity. 

Reasonableness   of  apprehension,   see  infra, 

Danger  and  Necessity. 
Reason  for  right : 

Danger  and  necessity,  see  infra,  Danger 
and  Necessity. 

Prior  difficulties,  266 

Provocation,  264 

Threats,  see  infra,  Threats. 
Relation,  see  infra,  Defense  of  Another. 
Resisting  arrest,  278 
Retreat,  see  infra,  Duty  to  Retreat. 
Fight,  266 

Right  to  attack,  274 
Strength,  282 

Third  persons,  see  infra,  Defense  of  An- 
other. 

Threats,  264 
Evidence,  281 

Homicide  not  excused  by  reason  of  threats, 
264 

Meaning  of  overt  act,  265 
What  constitutes  overt  act,  265 
When  threats  made  by  deceased  admissible, 
281 

Title,  see  infra,  Defense  of  Property. 
Trespass,  see  infra,  Defense  of  Property. 
Wife's  adultery.  269 
Words,  264,  268 

SELF-DESTRUCTION,  284 

SELF-EVIDENT,  284 

SELF-EXECUTING,  284 


SELL,  284 

Counterfeiting,  285 
Mortgages,  285 

SELL  AND  CONVEY,  285 

SEMBLE,  285 

SEMICOLON,  286 

SEMINARY,  286 

SENATE  POKER,  287 

SEND,  287 

SENILE  DEMENTIA,  287 
SENIOR,  287 
SENSE,  288 

SENT,  287 
Mail,  287 

SENTENCE  (see  Punishment),  289 
Absence,  see  infra,  Presence  of  Defendant 

in  Court. 
Absolute,  301 

Allocutus  or  query  of  "  anything  to  say,"  298 
Cause  remanded  to  lower  court  for  proper 

sentence,  299 
Felony  cases  not  capital,  299 
How  omission  may  be  cured,  300 
In  capital  cases,  298 
Misdemeanor  cases,  299 

New  trial  granted  for  omission  of  inter- 
rogatory, 298 
Rule  that  inquiry  is  essential,  299 
Rule  that  inquiry  is  within  judge's  discre- 
tion, 299 

Rule  that  sentence  is  not  invalidated,  299 
Statutory  provisions,  299 
When  unnecessary,  299 
Ambiguity,  301 

Amendment,  vacation,  and  resentence,  311,  315 
After  execution   has  begun  —  where  sen- 
tence is  valid,  315 
After  execution   has  begun  —  where  sen- 
tence is  void  or  erroneous,  316 
After  expiration  of  term  of  rendition,  316 
Appellate  court,  311 
Before  execution  has  begun,  315 
During  term  of  rendition,  315 
Effect  of  vacation  and  resentence  on  de- 
fendant's civil  rights,  315 
Increased  punishment,  315 
Remission  of  part  of  punishment,  316 
"Anything  to  say,"  see  infra,  Allocutus. 
Appeal  taken : 
Time  of  rendition : 

Where  appeal  is  taken,  296 
Arrest  of  judgment  (see  infra,  Motion  in  Ar- 
rest of  Judgment) : 
Time  of  rendition : 

Where  there  is  a  motion  in  arrest  of 
judgment,  296 
By  whom  rendered,  2q2 

Court  lawfully  constituted,  292 
In  general,  292 

Judge  of  another  district  presiding  at  trial, 
293 

Jurisdiction  of  federal  courts  to  order  im- 
prisonment in  state  penitentiaries,  293 
Jurisdiction  of  person  and  crime,  293 
Jurisdiction   to  pronounce,  particular  sen- 
tence, 293 
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SENTENCE,  cont'd. 
By  whom  rendered,  cont'd. 
Lawfully  in  session,  293 
Limits  of  power  of  succeeding  judge,  293 
Rendition  by  other  than  trial  judge,  293 
Successor  of  trial  judge,  293 
Capital   sentence   (see    infra,    Sentence  of 
Death  or  Other  Corporal  Infliction)  : 
Execution  of  death  sentence,   see  infra, 
Punishment. 
Chambers,  293 

Conformity  of  punishment  to  sentence,  325 

Substitution  at  subsequent  term  of  another 
kind  of  punishment  not  permissible,  294 
Contents,  301 

Ambiguity,  301 
Bond  to  keep  peace,  306 
Costs,  see  infra,  Costs. 
In  general,  301 

Punishment  properly  assessed  by  jury,  301 
Punishment  provided  for  crime  must  be  im- 
posed, 301 

Sentence  after  conviction  on  two  or  more 
counts,  see  infra,  Sentence  After  Con- 
viction on  Two  or  More  Counts. 

Sentence  after  conviction  on  two  or  more 
indictments,  see  infra,  Sentence  After 
Conviction  on  Two  or  More  Indict- 
ments. 

Sentence  must  be  responsive  to  verdict  or 
plea,  301 

Sentence  of  death  or  other  corporal  in- 
fliction, see  infra,  Sentence  of  Death 
or  Other  Corporal  Infliction. 

Sentence  of  imprisonment,  see  infra,  Sen- 
tence of  Imprisonment. 
Conviction,  292 

Conviction  on  two  or  more  counts,  see  infra, 

Sentence  After  Conviction  on  Two  or 

More  Counts. 
Conviction  on  two  or  more  indictments,  see 

infra.    Sentence    After    Conviction  on 

Two  or  More  Indictments. 
Costs,  306 

Amount  of  costs,  306. 

In  general,  306 

Order  for  payment  of  costs,  294 

Proper  practice  to  provide  that  defendant 

pay  costs,  306 
Provision  for  imprisonment  until  costs  are 
paid,  306 

General  rule,  306 

Hard  labor,  306 

Imprisonment  unauthorized,  306 
Rule  that  upon  nonpayment  of  costs  im- 
prisonment is  authorized,  306 
Statement  of  amount  of  costs,  307 
Statement  of  time  of  imprisonment,  307 
Whether  imprisonment  for  debt,  307 

Counts,  see  infra,  Sentence  After  Convic- 
tion on  Two  or  More  Counts. 

Court  (see  infra.  Presence  of  Defendant  in 
Court) : 

Questions  and  remarks  by  court,  300 
Cumulative   sentence,    see   infra,  Sentence 

After    Conviction    on    Two    or  More 

Counts  ;  Sentence  After  Conviction  on 

Two  or  More  Indictments. 
Death,  see  infra,  Sentence  of  Death  or 

Other  Corporal  Infliction. 
Death  sentence : 

Execution  »f  death  sentence,  see  Punish- 
ment. 
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SENTENCE,  cont'd. 
Defendant,  see  infra,  Presence  of  Defend- 
ant in  Court. 
Definition,  292 

Effect  of  error  in  sentence,  see  infra,  Error 

in  Sentence. 
Error  in  sentence,  311 

Amendment,  vacation,  and  resentence,  see 
infra,  Amendment,  Vacation,  and  Re- 
sentence. 
At  common  law,  311 

Cause  remitted  to  lower  court  for  proper 

sentence,  311 
Discharge  of  prisoner,  311 
Discretion  of  court  will  not  he  interfered 

with,  311 

Effect  of  noncompliance  with  form  and 

style,  311 

Facts  extraneous  to  record  cannot  be  con- 
sidered, 313 
In  general,  311 
Irregularities,  311 

Reformation  of  sentence  under  statutory- 
authorization,  312 

Sentence  partly  good  and  partly  bad,. 
312 

Statutory  provisions,  312 
Uncertainty,  311 

Where  punishment  imposed  within  limits 
prescribed  by  law,  313 
Essential  requisites,  see  infra,  Contents. 
Execution  (see  infra,  Amendment,  Vacation, 
and  Resentence;  Sentence  of  Death 
or  Other  Corporal  Infliction)  : 
Where  defendant  is  in  execution  of  former 
sentence,  303 
Fines,  304 

Authority  of  court  at  common  law,  304 
Contents  when  fine  is  imposed,  304 
Duration  of  imprisonment,  304 
Fine  "  and  "  imprisonment,  325 
Fine  "  or  "  imprisonment,  325 
Presence  of  defendant  in  court,  298 
Provision  for  imprisonment  until  fine  is  paid, 
304 

Authority  of  court  at  common  law,  304 
Both    fine    and    imprisonment  imposed, 

304 

Constitutional  provision  against  indefi- 
nite provision,  305 

Duration  of  imprisonment,  304 

Rate  at  which  imprisonment  shall  be 
discharged,  305 

Rule  under  statutes,  305 

Sentence  directing  alternative  punish- 
ments too  uncertain,  305 

Statutes  authorizing  alternative  sentence, 
305 

Statutory  confirmation  of  authority,  304 
Time  of  imprisonment  should  be  speci- 
fied, 305 

Statement  of  amount,  304 

Statement  of  disposition,  304 

Where  court  has  discretion  in  appropria- 
tion of  fine,  304 
Form  and  style,  300 

Effect  of  noncompliance  with  requirements, 
311 

Form  sanctioned  by  long  usage,  300 
In  general,  300 

Memorandum  or  recital  ot  clerk  insufficient,. 

301 

Statutory  regulations,  301 
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SENTENCE,  cont'd. 
Former  sentence : 

Where  defendant  is  in  execution  of  former 

sentence,  303 
Good  behavior,  314 

Imprisonment  (see  infra,   Sentence  of  Im- 
prisonment) : 
Fine  "  and  "  imprisonment,  325 
Fine  "  or  "  imprisonment,  325 
Provision  for  imprisonment  until  costs  are 
paid,  306 
General  rule,  306 
Hard  labor,  306 

Imprisonment  unauthorized,  306 
Rule  that  upon  nonpayment  of  costs  im- 
prisonment is  authorized,  306 
Statement  of  amount  of  costs,  307 
Statement  of  time  of  imprisonment,  307 
Whether  imprisonment  for  debt,  307 
Provision  for  imprisonment  until  fine  is  paid, 304 
Authority  of  court  at  common  law,  304 
Both  fine  and  imprisonment  imposed,  304 
Constitutional   provision   against  indefi- 
nite provision,  305 
Duration  of  imprisonment,  304 
Rate  at  which  imprisonment  shall  dis- 
charge fine,  305 
Rule  under  statutes,  305 
Sentence    directing    alternative  punish- 
ments too  uncertain,  305 
Statutes     authorizing     alternative  sen- 
tences, 305 
Statutory  confirmation  of  authority,  304 
Time  of  imprisonment  should  be  speci- 
fied, 305 
Imprisonment  for  debt,  307 
Indictment,  see  infra,  Sentence  After  Con- 
viction on  Two  or  More  Indictments. 
Insanity : 

Suspension,  314 
Instalments,  294 

Irregularity,  see  infra,  Error  in  Sentence. 
Jurisdiction : 

Jurisdiction  of  federal  courts  to  order  im- 
prisonment in  state  penitentiaries,  293 

Person  in  crime,  293 

To  pronounce  particular  sentence  imposed, 
293 

Ministerial  act,  292 
Mitigation  of  punishment : 

Evidence  and  arguments  for  and  against, 
300 
Motions : 

Motions  by  defendant,  300 

Motion  in  arrest  of  judgment,  296,  300 
Nature,  292 
New  trial : 

Time  of  rendition : 

Where  there  is  a  motion  for  new  trial,  296 
Open  court,  293 
Pardon,  300 

Cumulative  sentence,  308 
Partly  good  and  partly  bad,  312 
Peace : 

Bond  to  keep  the  peace,  306 
Place  of  execution,  see  infra,  Sentence  of 

Death  or  Other  Corporal  Infliction. 
Place  of  rendition,  293 

Chambers,  293 

In  general,  293 

Open  court,  293 

Presence  of  defendant  in  court,  see  infra. 
Presence  of  Defendant  in  Court. 


SENTENCE,  cont'd. 
Plea: 

Motions  or  pleas  by  defendant,  300 
Fleas  by  defendant,  300 
Sentence  must  be  responsive  to  verdict, 
301 

Presence  of  defendant  in  court : 

When  corporal  punishment  is  to  be  inflicted, 

297 

Effect  of  pronouncing  sentence  when  de- 
fendant is  absent,  298 
Rule  at  common  law,  297 
Rule  under  statutes,  297 
Waiver  of  right  to  be  present,  297 
When  fine  only  is  to  be  imposed,  298 
Where  two  or  more  persons  are  indicted 
together,  298 
Proclamation  of  silence,  298 
Punishment,  see  Punishment. 
Punishment  provided  for  crime  must  be  im- 
posed, 301 
Rendition,  292 

Allocutus,  see  infra  Allocutus. 
Anything  to  say,  see  infra,  Allocutus. 
By  whom  rendered,  see  infra,  By  Whom 

Rendered. 
Formalities,  297 

Motions  or  pleas  by  defendant,  300 
Place  of  rendition,  see  infra,   Place  of 

Rendition. 
Presence  of  defendant  in  court,  see  infra. 

Presence  of  Defendant  in  Court. 
Proclamation  of  silence,  298 
Questions  and  remarks  by  court,  300 
Time    of   rendition,    see   infra.    Time  of 

Rendition. 

Sentence  after  conviction  on  two  or  more  counts 

308. 

In  general,  308 

Sentence  presumed   according  to  law  ap- 
plicable to  facts  proven,  308 
Where  different  counts  charge  different  of- 
fenses, 309 

Application  of  general  verdict  to  par- 
ticular count,  310 
Cumulative  sentences,  309 
General  rule,  309 

Punishment  consolidated  into  one  sen- 
tence, 309 

Separate  sentence  on  each  count,  309 

Tweed  case,  310 
Where  different  counts  charge  same  offense 
308. 

Sentence  on  count  charging  highest  de- 
gree of  offense,  308 
Separate  sentence  on  each  count,  308 
Single  sentence  on  all  counts,  309 
Where  some  counts  are  good  and  some  had,  310 
One  good   count  will  sustain  sentence, 
310 

Presumption   that  sentence  is  rendered 

on  good  counts,  311 
Sentence  on   general  verdict   of  guilty, 

310 

Sentence  on  good  counts  only,  310 
Sentence  after  conviction  on  two  or  more  indict- 
ments, 107 

Effect  of  pardon.  308 
Effect  of  reversal,  308 

Statement  that  latter  term  is  to  begin  at 
expiration  of  former  essential.  308 

Statutory  authorization  of  successive  sen- 
tence, 307 
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SENTENCE,  cont'd. 
Sentence  after  conviction  on  two  or  more  indict- 
ments, cont  d. 
Successive  sentence  proper,  307 
Successive   sentence  not   void  for  uncer- 
tainty, 308 

Sentence  of  death  or  other  corporal  infliction,  301 

Mode  of  execution,  302 
Time  and  place  of  execution,  301 

Rule  at  common  law,  301 

Rule  under  statutes,  302 

Where  time  is  to  be  fixed  by  governor, 
302 

Sentence  of  imprisonment,  302 

Place  of  imprisonment,  302 

Place   of  imprisonment   should  be  desig- 
nated, 302 

Time  of  imprisonment,  303 
General  rule,  303 
Illustrations,  303 

Imprisonment  to  begin  in  the  future,  303 
Time  when  imprisonment  is  to  begin  or 
end,  303 

Where    defendant    is    in    execution  of 

former  sentence,  303 
Where  period  of  imprisonment  is  fixed 
by  statute,  303 
Session  (see  infra,  Time  of  Rendition): 

Court  lawfully  in  session,  293 
Silence,  proclamation  of,  298 
Style,  see  infra,  Form  and  Style. 
Successor  of  trial  judge,  293 
Sunday,  297 

Surety  to  keep  the  peace,  306 
Suspension,  313 

Good  behavior,  314 

Indefinite  suspension,  313 

Insanity  of  defendant,  314 

Right  to  pronounce  sentence  after  suspension, 
314 

General  rule,  314 

When  severer  penalty  would  be  inflicted 
than  existed  when  conviction  was  had, 
314 

Right  to  suspend  in  general,  313 
Term,  see  infra,  Amendment,  Vacation,  and 

Resentence. 
Term  of  court,  see  infra,  Time  of  Rendition. 
Time  and  place  of  execution,  see  infra,  Sen- 
tence of  Death  or  Other  Corporal  In- 
fliction. 

Time  of  imprisonment,  see  infra,  Sentence 

of  Imprisonment. 
Time  of  rendition,  294 
At  common  law,  294 
Costs,  294 
General  rule,  294 
Instalments,  294 

May  be  deferred  to  future  day  during 
term,  294 

May  be  deferred  to  subsequent  term,  294 

Order  for  payment  of  costs,  294 

Prima  facie  presumption  that  delay  was 

proper,  295 
Sentence   cannot  be   rendered  in  istal- 

ments,  294 
Substitution  at  subsequent  term  of  an- 
other kind  of  punishment  not  permis- 
sible, 295 

When  sentence  is  usually  rendered,  294 
Court  lawfully  in  session,  293 
In  general,  294 
Sunday,  297 


SENTENCE,  cont'd. 
Time  of  rendition,  cont'd. 
Under  statutes,  295 

Conviction  of  several  offenses  at  same 
term,  295 

Requirement  that  court  appoint  time  for 

pronouncing  sentence,  295 
Statutes  enforcing  common-law  rule,  295 
Statutes  requiring  court  to  appoint  time 

for  pronouncing  sentence,  295 
Statutes  requiring  lapse  of  certain  time 

between  verdict  and  sentence,  295 
Statute    requiring   sentence   or  delivery 

of  defendant  to  sheriff,  295 
Waiver  of  statutory  right,  296 
Where  appeal  is  taken,  296 
Where  motion  for  new  trial  is  abandoned, 

296 

Where  there  is  motion  for  new  trial,  296 
Where  there  is  motion  in  arrest  of  judg- 
ment, 296 

Time  of  year  at  which  sentence  shall  expire, 
325 

Tweed  case,  310 

Two  or  more  counts,  see  infra,  Sentence 
After  Conviction  on  Two  or  More 
Counts. 

Two  or  more  indictments,  see  infra,  Sen- 
tence After  Conviction  on  Two  or  More 
Indictments. 

Validity,  see  infra,  Error  in  Sentence. 

Verdict : 

Sentence  must  be  responsive  to  verdict, 
301. 
Waiver : 

Allocutus  or  query  of  "  anything  to  say," 

300 

Presence  of  accused,  297 
Waiver  of  statutory  right  that  a  specified 
time   elapse   between   verdict   of  guilty 

and  sentence,  296 

SEPARABLE  CONTROVERSY,  330 
SEPARALITER,  330 
SEPARATE,  330 

SEPARATE  BUSINESS,  TRADE,  ETC., 

330 

SEPARATE  EXAMINATION,  330 

SEPARATELY,  330 

SEPARATE  MAINTENANCE,  330 

SEPARATE  PROPERTY,  330 

SEPARATE  PROPERTY  OF  MARRIED 
WOMEN  (see  infra,  Administration  ; 
Creation  of  Equitable  Separate  Estate), 
33i 

Accounts  and  accounting,  431 

Liability  of  husband  to  account,  428 

Liability  of  husband  to  account  to  repre- 
sentatives and  heirs,  448 
Acknowledgments,  384,  413 
Acquiescence,    see    infra,    Estoppel,  Loss, 

and  Extinguishment. 
Actions,  see  infra,  Remedies  and  Actions 

Concerning    Separate    Estate;  Wife's 

Actions  and  Forms  of  Action. 
Actions  by  and  against.  378.  393 
Administration  (see  infra,  Devolution),  448 

Action  against  personal  representatives,  449 

Administration  necessary,  448 
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SEPARATE  PROPERTY  OF  MARRIED 
WOMEN,  cont'd. 
Administration,  cont'd. 
Assets  in  general,  448 

Authority   of   personal    representatives  to 

bind  estate,  450 
Claims  against  estate,  449 
Conuict  of  laws,  449 

Conversion  of  property  by  husband,  449 
Gifts  made  to  husband,  448 
Husband  entitled  to  administration,  448 
Jurisdiction  of  probate  court,  449 
Necessity,  448 

Order  of  payment  of  claims,  449 

Proof  of  claims,  449 

Property  in  possession  of  husband,  448 

Right  to  administer,  448 
Admissions : 

Husband  as  agent,  374 

Husband  as  wife's  agent,  372 
Agency  (.see  infra,  Husband  as  Agent),  369 

Agency  as  to  statutory  separate  estate,  369 

Doctrine  in  equity,  369 

Estoppel  as   against  parties  dealing  with 

agent,  443 
General  rule,  367 

Husband  as  agent,  see  infra,  Husband  as 

Agent. 
Torts  of  wife's  agent,  422 

Alienation,  see  infra,  Disposition  of  Sepa- 
rate Estate;  Restraints  on  Anticipation 
and  Alienation. 

Animals : 

Increase  of  animals,  see  infra,  Property 
Included  by  Statute. 
Annuity,  422,  425 

Anticipation,  see  infra,  Restraints  on  An- 
ticipation and  Alienation. 

Attachment,  432 

Attorney  and  client : 

Employment  of  attorney,  422 

Banks  and  banking : 

Ownership  of  deposits,  366 

Bills  of  exchange  and  promissory  aotes,  367 
Charging   separate    estate   by  promissory 

note,  421 
Payable  to  husband,  367 
Payable  to  husband  and  wife,  367 
Payable  to  wife,  367 
Securities  transferable  by  delivery,  367 

Binding  separate  estate  by  conduct,  422 
Estoppel,  423 
Estoppel  by  contract,  423 
Estoppel  by  tort,  423 
Liability  for  torts,  422 

Binding  separate  estate  by  contract,  see  infra, 
Power  to  Bind  Separate  Estate  by  Con- 
tract. 

Boarding  house,  359,  360 

Claims  for  board  in  family,  360 
Consent  of  husband  to  wife  taking  board- 
ers, 300 
Husband's  rights,  360 
Nursing  sick  boarder,  360 
Separation  pending  divorce,  360 
Washing  for  boarders,  361 

Business,  see  infra,  Separate  Business; 
Sole  Trader  as  to  Separate  Estate. 

Certificate  as  to  sole  trader,  380 

Checks,  367 

Compromise  of  tort  by  husband,  361 
Conduct,  see  infra,  Binding  Separate  Estate 
by  Conduct. 
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SEPARATE  PROPERTY  OF  MARRIED 
WOMEN,  cont'd. 
Confession  of  judgment,  421,  432 
Conflict  of  laws,  436,  449 
Confusion  of  goods,  441 

Consent  of  husband,  see  infra,   Power  to 

Bind  Separate  Estate  by  Contract. 
Consideration,  386 

Mortgage  to  secure  husband's  debts,  416 

Whether  consideration  must  benefit  wife  or 
property,  396 
Constitutional  law,  346 

Husband's  interest  in  wife's  property,  see 
infra,  Vested  Rights. 

Obligations  of  contracts,  346 

Statutes  constitutional,  346 

Vested  rights,  see  infra,  Vested  Rights. 
Construction  (see  infra,  Creation  of  Equi- 
table Separate  Estate),  347 

Liberal  construction,  347 

Plain  meaning  of  statute  controls,  347 

Prospective  construction,  347 

Effect  on  vested  rights  in  general,  348 
Expectancy  of  husband,  349 
General  rule,  347 

Husband's  interest  in  wife's  property ,  see 

infra.  Vested  Rights. 
Liabilities  incurred  before  enactment  of 

statute,  348 
Marriage  contracted  before  enactment  of 

statute,  348 
Property  acquired  before  enactment  of 

statute,  348 
Vested  rights  not  affected,  348 
Purpose  of  enactment  to  be  effectuated,  347 
Eetrospective  construction,  350 

Enlarging  power  of  disposition,  350 
Statute  altering  remedy,  350 
When  construed  retrospectively,  350 
Strict  construction,  347 
Contracts  (see  infra,  Husband  as  Agent): 
Husband,  428 

Husband  as  agent  of  wife,  see  infra,  Hus- 
band as  Agent. 

Power  to  bind  separate  estate  by  contract, 
see  infra,  Power  to  Bind  Separate  Es- 
tate by  Contract. 
Contracts    assuming    liability    for  husband's 

debts,  409 

Contracts  between  husband  and  wife,  410 
Contribution  and  exoneration,  417 
Control,  see  infra,  Management  and  Con- 
trol. 

Conveyances  (see  infra,  Disposition  of  Sepa- 
rate Estate;  Restraints  on  Anticipa- 
tion and  Alienation)  : 

Wife's  right  to  conveyance,  429 
Covenants,  387 

Liability  on  covenants,  387 
Coverture,  see  infra,  End  of  Coverture. 
Creation,  see  infra,  Separate  Estates  Cre- 
ated by  Statute. 
Creation  of  equitable  separate  estate,  337 

Accretions  of  separate  estate,  343 

Acts  of  parties,  339 

After  marriage,  337 

Before  marriage,  337 

By  whom  created,  339 
By  wife,  340 

Conveyance  made  to  husband  in  trust  Sor 

wife,  340 
Donor,  339 

Earnings  of  husband  and  wife.  342 
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SEPARATE  PROPERTY  OF  MARRIED 

WOMEN,  cont'd. 
Creation  of  equitable  separate  estate,  cont'd. 
By  whom  created,  cont'd. 

Earnings  of  husband  with  wife's  capital, 
342 

Earnings  of  wife,  341 
Gifts  from  husband,  340 
Husband,  339 

Income  and  accretions  of  separate  estate, 

343 

Joint  earnings  of  husband  and  wife,  342 
Land  bought  with  wife's  earnings,  341 
Property  purchased  with  woman's  sepa- 
rate estate,  342 
Protection  of  wife's  earnings  and  profits, 
342 

Relinquishment  of  husband's  rights,  340 
Rents  and  profits,  343 
Savings,  343 

Separate  business  of  wife,  341 
Testator,  339 

Wife's  earnings  during  husband's  deser- 
tion, 341 
Conduct  of  parties,  339 

Earnings  of  husband  with  wife's  capital, 
342 

Earnings  of  wife,  341 

Evidence  of  husband's  trusteeship,  344 

Husband  relinquishing  rights,  340 

Income  of  separate  estate,  343 

Instrument  creating  separate  property,  337 

Intent    gathered    from    instrument    as  a 

whole,  337 
Intention  must  be  clearly  expressed,  337 
Intent  to  create  separate  estate,  337 
Intent  when  property  is  given  to  a  married 

woman  by  written  instrument,  337 
Joint  earnings  of  husband  and  wife,  342 
Land  bought  with  wife's  earnings,  341 
Mode  of  creation,  337 

Note  given  for  proceeds  of  wife's  property, 
340 

Parol  gift  of  personalty,  337 

Phrases    held   to    create   separate  estate, 

338 

Phrases  not  creating  separate  estate,  338 
Profits  of  separate  estate,  343 
Property  purchased  with  woman's  separate 
estate,  342 

Protection  of  wife's  earnings  and  profits, 
342 

Rents  and  profits,  343 
Savings  of  separate  estate,  343 
Transfer  to  trustee,  340 
Trustee,  343 

Appointment  of  trustee  dispensed  with, 
343  _ 

Doctrine  as  to  trustee,  343 
Husband  as  trustee,  344 
Necessity  of  trustee,  343 
Substitution  of  other  trustee  for  hus- 
band, 344 

Wife's   earnings   during  husband's  deser- 
tion, 341 
Wife's  separate  business,  341 
Will,  337 

Words  and  phrases  not  creating  separate 

estate,  338 
Words  creating  separate  estate,  338 
Credit : 

Agent  to  sell,  373 

Carrying  on  business  on  credit,  359 
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SEPARATE  PROPERTY  OF  MARRIED 

WOMEN,  cont'd. 
Credit,  cont'd. 

Credit  given  to  husband  in  favor  of  his 
apparent  ownership,  353 

Loan  of  credit  by  husband,  352 

Purchase  by  married  woman  on  credit,  351 

Purchase  on  personal  credit  allowed,  351 
Creditors,  see  infra,  Devolution  ;  Loss  and 

Extinguishment;    Subjecting  Separate 

Estate. 
Creditor's  bill,  433. 
Crops  raised  on  wife's  land,  355 

Apportionment    in    interest    of  husband's 
creditors,  356 

By  labor  of  minor  children,  355 

Confusion  with  crops  grown  on  husband's 
land,  356 

General  rule,  355 

Husband  as  lessee  of  wife's  farm,  356 
Husband  not  assisting  in   production  of 

crops,  3SS 
Husband's  assent  implied,  355 
Labor  of  husband,  355 
Management  of  husband,  355 
Presumption  of  occupancy,  356 

Curtesy,  349,  368,  448 

Death,  see  infra,  Devolution. 

Death  of  husband,  445 

Death  of  wife,  445 

Debt  (see  infra,  Mortgages  ;  Power  to  Bind 
Separate  Estate  on  Contract)  : 

Contracts  assuming  liability  for  husband's 
debts,  409 
Debt  for  borrowed  money,  408 
Debt  for  purchase  money,  41 1 
Debts  contracted  before  marriage,  408 
Debts  contracted  by  husband,  408 
Debts  incurred  while  trading  as  feme  sole, 

410 

Debts  of  decedents,  see  infra,  Devolution. 

Debts  of  husband,  see  infra,  Husband's  Re- 
lation to  Separate  Estate. 

Declarations : 

Declarations  by  husband  and  wife,  366 
Husband  as  wife's  agent,  372 
Subsequent  declarations  or  acts  of  husband, 
36S 

Deeds  (see  infra,  Disposition  of  Separate 

Estate) : 

Power  to  bind  separate  estate  by  contract, 

395  ■ 
Definition,  337 
Deposits : 

Ownership,  366 
Descent  and  distribution,  see  infra,  Devolu- 
tion. 
Devolution,  446 

Charges,  446 

Curtesy  of  husband,  448 

Descent  and  distribution,  446 

Expense  of  last  sickness,  446 

Expenses,  447 

Funeral  expenses,  447 

Improvements  made  by  husband,  446 

Liability,  446 

Liability  for  personal  services,  446 

Liability  of  husband  to  account  to  repre- 
sentatives and  heirs,  448 

Property  in  hands  of  representatives  or 
heirs  liable  for  debts,  446 

Reimbursement  of  husband  for  funeral  ex- 
penses, 447 
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SEPARATE  PROPERTY  OF  MARRIED 
WOMEN,  cont'd. 
Devolution,  cont'd. 

Rule  of  succession,  446 
Separate  estate  liable  for  funeral  expenses, 
447 

Separate  property  not  liable  for  funeral  ex- 
penses, 447 
Disposition  of  separate  estate,  380 

Acknowledgment,  384 
Assent  of  husband,  385 

Circumstances  dispensing  with  joinder  of 

husband,  385 
Concurrence  of  husband,  384 
Consideration,  386 
Covenants,  387 

Deed  executed  by  attorney  in  fact,  386 
Equitable  doctrine,  380 

Absolute  power  of  disposal   in  United 

States,  381 
Dependent  on  terms  of  gift  or  statute, 
382 

English  rule,  380 

No  power  of  disposal  except  as  given  by 

instrument  creating  estate,  382 
United  States  rule,  381 
Husband  as  attorney  in  fact,  386 
Husband  assenting  to  conveyance,  385 
Husband  may  not  dispose  of  wife's  statu- 
tory separate  property,  369 
Husband  signing  deed  held  not  sufficient, 
38s 

Joinder  of  husband  in  deed,  384 
Joinder  or  assent  of  trustee,  386 
Leases,  387 

Mode   designated  by  instrument  creating 
estate,  383 

Mode  not  designated  by  instrument  creating 
estate,  383 

Mode  of  exercising  power  as  to  equitable 

separate  estate,  383 
Mode  of  exercising  power  as  to  statutory 

separate  estate,  383 
Nonjoinder  of  husband,  385 
Official  authorization,  386 
Personalty,  387 

Power  to  dispose  of  separate  property,  380 
Privy  examination,  384 
Recording,  386 

Requisites  of  conveyance,  384 

Restraints  on  anticipation  and  alienation, 

see  infra,  Restraints  on  Anticipation 

and  Alienation. 
Separate  deeds  of  husband  and  wife,  385 
Signing  deed  by  husband,  385 
Statutory  doctrine,  382 

Power  to  convey  as  if  unmarried,  382 

To  what  property  statutes  apply,  383 
Transfers  of  personalty,  388 
Validity  of  conveyance,  384 
Variance  between  deed  of  settlement  and 

statutes  as  to  mode  of  conveyance,  383 
Dogs,  422 
Duress : 

Mortgage  for  husband's  debts.  416 
Earnings  of  wife,  (see    infra,    Creation  of 
Equitable  Separate  Estate),  357 
Claims  for  board  in  family,  360 
Earnings  made   separate  property  by  ex- 
press provision  of  statute,  357 
Personal  services  and  earnings,  357 
Presumption  as  to  wife's  services,  358 
Proceeds  of  separate  business,  358 
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SEPARATE  PROPERTY  OF  MARRIED 

WOMEN,  cont'd. 
Earnings  of  wife,  cont'd. 

Services  on  sole  and  separate  account,  358 
Special  agreement  for  compensation  from 

husband,  357 
Wife's  earnings  not  her  separate  property, 

357 

End  of  coverture,  445 

Death  of  husband,  445 
Death  of  wife,  445 
Liabilities  of  separate  estate,  446 
Liability  for  debts  incurred  during  cover- 
ture, 44s 

No  limitation  upon  anticipation,  445 
Personal  judgment,  446 
Restraint  upon  anticipation,  445 
Revival  of  estate  upon  second  marriage, 
445 

Trust  for  wife  and  children,  445 
Equitable  election,  444 

Capacity  of  married  woman,  444 
Property,  444 

Restraint  on  anticipation,  444 
Equitable  protection  of  separate  estate,  429 

Accounts  stated,  430 
Choses  in  action,  430 

Damages  for  breach  of  husband's  contract, 
430 

Income  from  separate  estate,  430 
Liability  of  husband  as  trustee,  429 
Lien  on  property  bought  with  her  money, 
430 

Purchase  by  husband  with  wife's  money, 
430 

Removal  of  husband  as  trustee,  431 
Wife  living  apart  from  husband,  430 
Wife's  mortgage  for  husband's  debts,  430 
Wife's  right  to  conveyance,  429 
Equitable  separate  estate,  337 
Control  and  management,  367 
Disposition   of  separate  estate,  see  infra. 

Disposition  of  Separate  Estate. 
Husband's  right  to  control,  367,  368 
Mortgages,  see  infra,  Mortgages. 
Power  to  bind  separate  estate  by  contract, 
see  infra,  Power  to  Bind  Separate  Es- 
tate by  Contract. 
Relation  of  statutury  to  equitable  separate 
estate,  3-]  4 

Conversion   of   statutory  into  equitable 

estate,  345 
Distinction  between  two  kinds  of  estates, 

344 

Effect  of  statutes  upon  equitable  estate, 
345 

Sole  trader  as  to  separate  estate,  see  infra, 
Sole  Trader  as  to  Separate  Estate. 

Wife's  exclusive  right  to  control,  367 
Estoppel  (see  infra.  Loss  and  Extinguish- 
ment) : 

Assets,  449 

Common-law  rule  abrogated  by  statute,  423 
Consideration,  386 
Covenants,  387 

Estoppel  by  acts  of  husband  as  agent,  423 

Estoppel  by  contract,  423 

Estoppel  by  torts,  423 

Estoppel  to  deny  consideration,  386 

Estoppel  to  deny  vendor's  lien,  423 

Fraud,  423 

Power  to  bind  separate  estate  by  contract, 
402 
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SEPARATE  PROPERTY  OF  MARRIED 

WOMEN,  cont'd. 

Estoppel,  cont'd. 

\  alidity  of  marriage,  417 
Void  contract,  423 

Evidence    (see  infra,  Ownership  of  Prop- 
erty) : 
Conduct  of  parties,  3f  1 
Husband  as  wife's  agent,  371 
Husband's  appointment  as  agent,  371 
Ratification,  377 

Exchange,  353 

Execution : 

Execution  against  wife's  estate,  432 

Executors  and  administrators,  see  infra,  Ad- 
ministration ;  Devolution. 

Exoneration,  417 

Expenses     (see  infra,   Family  Necessaries 
and  Expenses) : 
Expenses  connected  with  separate  estate, 
404 

Expenses  for  management  of  separate  es- 
tate, 404 
Funeral  expenses,  4  \y 
Last  sickness,  447 
Extinguishment,  see  infra,  Loss  and  Extin- 
guishment. 
Family  necessaries  and  expenses,  405,  429 

Both  husband  and  wife  liable  for  family 

supplies,  406 
Contract  must  be  on  credit  of  wife,  405 
Expense  must  have  been  necessary,  406 
Family   necessaries    a   proper    charge  on 

separate  estate,  405 
Husband's  contract  for  necessaries,  406. 
Illustrations  of  necessaries,  407 
Joint  contract  of  husband  and  wife,  406. 
Medical  services,  407 
Mixed  question  of  law  and  fact,  407 
What  are  necessaries,  407 
Wife  not  liable  for  family  necessaries,  406 
Farming,  359,  379 

Feme  sole  ( see  infra,  Sole  Trader  as  to  Sepa- 
rate Estate) : 
Acquiescence  and  estoppel,  437 
Debts  incurred  while  trading  as  feme  sole, 
410 

Feme  sole  in  respect  to  separate  property. 
34S 

Married  woman  a  feme  sole  save  as  re- 
stricted by  instrument  creating  estate, 
390 

Filing  certificate  as  to  sole  trader,  380 
Forecloseure  sale,  352,  353 
Fraud(see  infra.  Estoppel,  Loss,  and  Extin- 
guishment) : 

Husband  as  agent,  374 

Mortgage  for  husband's  debts,  416 

Restraints  on  alienation,  426 
Fraudulent  conveyance,  see  infra,  Gifts  and 

Transfers  from  Husband. 
Funeral  expenses,  447 
Gifts,  350 

Gift  not  presumed  from  husband's  posses- 
sion and  control  of  wife's  separate  prop- 
erty, 363 

Gifts  made  after  marriage,  350 

Gifts  made  to  husband,  448 

Implied  gift  to  husband,  428 

Property  acquired  by  gift.  350 
Gifts  and  transfers  from  husband.  353 

Gifts  to  wife,  353 

Fraudulent  conveyance,  354 
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SEPARATE  PROPERTY  OF  MARRIED 

WOMEN,  cont'd. 
Gifts  and  transfers  from  husband,  cont'd. 
Gifts  to  wife,  cont'd. 
General  rule,  353 
Husband  in  debt,  354 
Illustrations,  354 
Wife  as  bona  fide  purchaser,  354 
Wife  buying  land  with  husband's  money, 
3S4 

Purchase  by  husband  in  wife' s  name,  354 

General  rule,  354 
Illustrations,  354 
Heirs,  see  infra,  Devolution. 
Hotel,  359 
Husband : 

Administration,  see  infra,  Administration. 
Assuming  liability  for  husband's  debts,  409 
As  trustee,  344 

Contracts  between  husband  and  wife,  410 
Creation   of  equitable  separate  estate  by, 
339 

Debts,  see  infra,  Husband's  Relation  to 

Separate  Estate. 
Debts  contracted  by  husband,  408 

Benefit  from  husband's  contract,  408 
Wife's  property  not  bound  for  husband's 
debts,  408 
Devolution,  see  infra,  Devolution. 
Disposition  of  separate  estate,  see  infra, 

Disposition  of  Separate  Estate. 
Disposition    of    wife's    statutory  separate 

property,  269 
Family  necessaries  and  expenses,  see  infra. 

Family  Necessaries  and  Expenses. 
Gifts    and    transfers    from    husband,  see 
infra,  Gifts  and  Transfers  from  Hus- 
band. 

Husband  as  trustee,  see  infra,  Trusts  and 

Trustees. 
Mortgages,  see  infra,  Mortgages. 
Ownership  of  property,  see  infra,  Owner- 
ship of  Property. 
Purchase  by  husband  with  wife's  money, 
430 

Relation  to  separate  estate,  see  infra,  Hus- 
band's Relation  to  Separate  Estate. 
Support  of  husband,  429 
Suretyship,  420 

Trustee,  see  infra,  Trusts  and  Trustees. 
Husband  as  agent,  369 
Admissions,  374 
Appointment,  369 

Admissions,  372 

Business  conducted  in  wife's  name,  370 
Clear  and  satisfactory  evidence  required. 
37i 

Conduct  of  parties  as  evidence,  371 
Declarations,  372 
Evidence  of  appointment,  371 
Evidence  of  similar  transactions,  372 
General  agency  not  shown  by  proof  of 
agency  for  particular  transactions,  372 
Husband    doing    business    wife  wife's 

money,  370 
Implied  agency,  371 
In  general,  369 

Knowledge  of  husband's  dealings,  372 
Mode  of  appointment,  371 
Necessity  of  previous  authorization,  370 
Permitting  husband  to  deal  in  his  own 

name,  370 
Proof  of  agency  always  required,  371 
Volume  XXV. 


Separate  Property 


INDEX. 


Of  Married  Women. 


SEPARATE  PROPERTY  OF  MARRIED 

WOMEN,  cont'd. 
Husband  as  agent,  cont'd. 
Appointment,  cont'd. 
Ratification,  370 

Statutory  agency  of  husband,  370 
Subsequent  ratification,  370 
Verbal  appointment,  371 
Wife  may  appoint  husband  as  her  agent, 
"  369 

Compensation  for  husband's  services,  375 

Creditor  held  entitled  to  value  of  hus- 
band's services,  376 

Gratuitous  services  of  husband,  376 

Rights  of  husband,  375 

Rights  of  husband's  creditors,  376 
Contracts,  375 
Contracts  of  husband,  374 

Agency  disclosed,  374 

Agency  undisclosed,  374 

Instructions  limiting  authority,  374 
Credit,  373 

Debts  contracted  by  husband,  409 
Employment  of  husband  in  separate  business, 

359 

Compensation  of  husband,  360 
Creditors  of  husband,  359 
Effect  in  general,  359 

Employment  of  husband  as  device  to  de- 
feat creditors,  360 

Husband  employed  without  compensation, 
359 

Estoppel  by  acts  of  husband,  423 
Extent  of  agency,  372 
Fraud  of  husband,  374 
General  agency,  372 

General   agency   not   shown   by   proof  of 

agency  for  particular  transaction,  372 
Implied  authority  of  husband,  409 
Liability  of  husband  to  third  persons,  375 
Liability  of  third  persons  to  wife,  375 
Liability  of  wife  for  husband's  acts,  373 

Fraud  of  husband,  374 

General  rule,  373 

Neglect  of  husband,  374 
Mortgage  not  authorized  by  power  to  sell, 

373 

Nature  of  agency,  372 
Notice  to  husband,  375 
Personal  liability  of  husband,  375 
Ratification  of  husband's  acts,  376 

Accepting  benefits,  377 
Acquiescence,  376 

Effect  of  ratification  as  to  intervening 
rights  of  third  persons,  377 

Evidence,  377 

Ratification  by  wife,  376 

Void  acts,  377 
Representations,  374 
Scope  of  authority,  373 
Special  agency,  373 
Termination  of  agency,  377 

Death,  377 

Insanity,  377 
Torts  of  husband,  374 
Usury,  375 

Wife  not  bound  by  acts  exceeding  scope  of 
authority,  373 
Husband's    interest   in   zvife's   property,  see 

infra.  Vested  Rights. 
Husband's  relations  to  separate  estate,  427 

Accountability  of  husband  to  wife,  428 

Contracts  of  husband,  428 
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SEPARATE  PROPERTY  OF  MARRIED 

WOMEN,  cont'd. 
Husband's  relations  to  separate  estate,  cont'd. 
Debts  of  husband,  427 

Effect  of  husband's  possession  or  control 

as  to  liability,  427 
Express  agreement  by  husband  to  repay, 

428 

Family  expenses,  429 
Implied  gift  to  husband,  428 
'  Increase,  427 

Investment  of  money,  428 
Liability  of  husband  to  account  to  wife,  428 
Management  and  control,  427 
Mortgages,  428 

Notice  of  nature  of  property  as  affecting 

creditor's  rights,  429 
Pledges,  428 
Profits,  427,  428 
Rents,  427,  428 
Right  to  sell  or  encumber,  428 
Separate  property  not  liable  for  husband's 

debts,  427 
Support  of  husband,  429 
Voluntary  services  of  husband,  427 
Wife's    debts    with    respect    to  separate 

estate,  429 

Implied  contracts,  see  infra,  Binding  Sepa- 
rate Estate  by  Conduct. 

Improvements,  404 

Improvements  by  husband  upon  property  of 
wife  after  death,  446 

Increase  of  estate,  see  infra,  Property  In- 
cluded by  Statute. 

Increase  of  separate  estate,  see  infra,  Equi- 
table Separate  Estate. 

Intent,  see  infra,  Creation  of  Equitable 
Separate  Estate;  Ownership  of  Prop- 
erty. 

Intention  to  charge  separate  estate,  397 

Benefit  or  intention  to  bind,  397 
General  rule,  397 

Married  woman  living  apart  from  husband, 
399 

Mistake  of  woman  as  to  extent  of  interest, 

399 

Necessary  implication,  399 
Necessity  of  intention  to  charge,  397 
Presumption,  398 

Whether  consideration  must  benefit  wife  or 
property,  396 

Whether  intention  must  be  expressed,  397 

Whether    intent   to   charge    must   be  ex- 
pressed, 397 
Interpretation,  see  infra,  Construction  op 

Statutes. 
Inventory  or  schedule,  346 
Investment  of  money  by  husband,  428 
Joinder  of  husband  in  deed,  384 
Joint  contracts  of  husband  and  wife,  410 
Joint  tenancy,  352 
Joint  title,  366 
Laches,  436 
Leaseholds,  353,  355 
Leases : 

Power  to  make  leases,  387 
Lien   on  property  bought   with  her  money, 

43° 

Limitation  of  actions,  436 
Loss  and  extinguishment,  436 
Acquiescence  and  estoppel,  437 

Acquiescence,  437,  438 

Actual  fraud,  437 
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WOMEN,  cont'd. 
Loss  and  extinguishment,  cont'd. 
Acquiescence  and  estoppel,  cont'd. 

As  against  parties  dealing  with  husband, 

439 

As  against  parties  dealing  with  trustee  or 

agent,  443 

As   against   parties   dealing   with  wife, 

Disability  to  contract,  437 
Feme  sole,  437 
General  rule,  437 

Matters  in  avoidance  of  estoppel,  444 
No  actual  fraud,  437 

No  estoppel  except  as  to  separate  prop- 
erty, 437 

End  of  coverture,  see  infra,  End  of  Cover- 
ture. 

Equitable   election,   see   infra,  Equitable 

Election. 
Laches,  see  infra,  Laches. 
Management  and  control,  367 

By  agents,  see  infra,  Agency. 
By-  wife,  367 

Curtesy  initiate  destroyed,  368 
Equitable  separate  estate,  367 
Husband,  427 

Husband  has  no  right,  367,  368 
Rights  of  married  women  to  full  control 

of  statutory  estate,  368 
Statute  denying  to  wife  management  and 

control  during  coverture,  368  • 
Statutory  estate,  368 

Wife's  assent  to  control  by  husband,  368 
Wife's  right  to  manage  in  person,  367 
Master  and  servant : 

Contract  of  married  woman  for  services, 
421 

Liability   of  estate  for  personal  services, 
446 

Mechanics'  liens,  404 
Medical  services,  407 
Mingling  property  with  husband's,  441 
Mortgages,  411 

Acknowledgment,  414 

Acquiescence  in  mortgage,  444 

Assent  of  husband,  413 

Consent  of  husband,  413 

Debts  of  husband,  415 
Coercion,  416 

Consideration  of  mortgage,  416 
Estoppel  to  deny  validity  of  mortgage, 
417 

Exoneration,  417 

Extension  of  time  on  pre-existing  debt, 

416 
Fraud,  416 

Implied  prohibition,  417 
Mortgage  discharged  by  extending  time 

of  payment,  418 
Nature  of  contract,  417 
Pledge  of  personalty,  416 
Pre-existing  debt,  416 
Rule  forbidding  mortgage  for  husband's 

debts,  416 

Rule  permitting  mortgage  for  husband's 
debts,  415 

Suretyship,  417 
Debts  of  third  persons,  415 
Debts  secured,  414 

Declaration  of  intention  to  bind  separate 
estate,  413 


WOMEN,  cont'd. 
Mortgages,  cont'd. 

Estoppel  by  warranty  in  husband's  mort- 
gage, 441 
Execution  in  blank,  413 
Husband,  428 
Husband's  mortgagee,  444 
Individual  debts,  414 
Instrument  creating  estate,  412 
Joinder  in   husband's  mortgage,  440,  441 
Joinder  of  husband,  413 
Mortgage  for  another's  debt  held  a  con- 
tract of  suretyship,  417 
Official  authorization,  413 
Ownership  of  mortgage,  367 
Payable  to  husband,  367 
Payable  to  husband  and  wife,  367 
Payable  to  wife,  367 

Securities  transferable  by  delivery,  367 
Personal  liability,  412 
Power  in  general,  411 

Power  to   mortgage  incident  to  separate 

ownership,  412 
Power  to  mortgage  withheld  by  instrument 

creating  estate,  412 
Privy  examination,  413 
Purchase-money  mortgages,  41 1 
Requisites,  413 

Statutory  power  to  mortgage,  412 
Statutory   separate   estate  converted  into 

equitable  estate,  413 
Suretyship,  417 
Validity,  413 
Validity  of  debt,  414 
Wife  living  apart  from  husband,  414 
Necessaries,  see  infra,  Family  Necessaries 

and  Expenses. 
Notice,  see  infra,  Bills  of  Exchange  and 

Promissory  Notes. 
Notice  to  husband,  375 
Obligations  of  contracts,  346 
Order  of  court : 

Power  to  bind  separate  estate  by  contract, 
395 

Ownership  of  property,  361 

Estoppel  by  allowing  husband  to  take  title 

in  his  own  name,  442 
Husband's  possession  or  control,  427 
If  wife  has  title,  364 

Evidence,  365 

Evidence    sufficient    to    establish  wife's 

ownership,  364 
Payment  of  price  by  husband  presumed, 
364 

Purchase  by  husband,  365 
Purchase  by  husband  in  name  of  wife, 

365 

Purchase  by  wife,  364 
Subsequent  declarations  or  acts  of  hus- 
band, 365 
Joint  title,  366 
Money  deposited,  366 

In  husband's  name,  366 
In  name  of  husband  and  wife,  367 
In  wife's  name,  366 
Mortgages,  167 

Payable  to  husband,  367 
Payable  to  husband  and  wife,  367 
Payable  to  wife,  367 

Securities  transferable  by  delivery,  367 
Notes,  367 

Payable  to  husband,  367 
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SEPARATE  PROPERTY  OP  MARRIED 

WOMEN,  cont'd. 
Ownership  of  property,  cont'd. 
Notes,  cont  d. 

Payable  to  husband  and  wife,  367 

Payable  to  wife,  367 

Securities  transferable  by  delivery,  367 
When  husband  has  possession,  362 

General  rule,  362 

Gift  not  presumed  from  possession,  363 

Income  of  personalty,  363 

No  title  acquired  by  husband's  possession 

of  wife's  personalty,  363 
Presumption   of  ownership  in  husband, 

362 

Proceeds  of  wife's  land,  362 
Rebutting  presumption,  362 
Under  statutes,  362 
When  husband  has  title,  365 
Evidence,  366 

Presumption  from  naked  title,  365 

Presumption   when  wife  furnishes  con- 
sideration, 366 
When  possession  is  joint,  363 

Presumption     in     favor    of  husband's 
opnership,  363 

Rebutting  presumption,  364 
When  wife  has  possession,  361 

Articles  adapted  to  family  use,  362 

At  common  law,  361 

Illustrations,  262 

Land,  362 

Money,  362 

Presumption  in  favor  of  wife,  362 
Rebutting  presumption,  361 
Wife  carrying  on  separate  business,  361 
Wife  is  possession  of  husband,  361 
Parties : 

Husband  as  codefendant,  434 
Husband  may  be  joined,  436 
Husband  must  be  joined,  436 
Husband  nominal  party,  434 
Suit  by  husband  alone,  435 
Suit  by  wife  alone,  435 
Partnership : 

Partnership  with  husband,  379 
Perpetuities,  426 

Personal  injuries,  see  infra,  Right  of  Ac- 
tion for  Tort  or  Injury  to  Property. 

Personal  property : 

Power  to  transfer  personalty,  388 

Physicians  and  surgeons,  407 

Pledge  of  personalty,  416,  428 

Possession  (see  infra,  Ownership  of  Prop- 
erty) : 

Husband's  possession  or  control,  427 
Power  of  attorney : 

Deed  executed  by  attorney  in  fact,  386 
Power  to  bind  separate  estate  by  contract  (see 
infra.  Power  to  Bind  Separate  Estate 
ry  Conduct),  388 

Adequate  remedy  at  law,  393 

Adoption  of  equitable  doctrine,  393 

After-acquired  property,  401 

Benefits  necessary,  396 

Concurrent  jurisdiction,  393 

Confession  of  judgment,  421 

Consent  of  husband,  394,  399 

Consent  of  trustee,  400 

Construction  of  statutes,  395 

Contract  for  services,  421 

Contract  of  suretyship,  see  infra,  Surety- 
ship. 


SEPARATE  PROPERTY  OF  MARRIED 
WOMEN,  cont'd. 
Power  to  bind  separate  estate  by  contract,  cont'd. 
Contracts  assuming  liability  for  husband's 
debts,  409 

Contracts  between  husband  and  wife,  410 
Contracts  in  reference  to  separate  estate,  402 

Illustrations,  403 
Implied  power  to  contract,  403 
Personal  liability,  403 
Power  to  contract  generally,  403 
Statutes  authorizing  contracts  with  refer- 
ence to  separate  estate,  402 
Debt  for  borrowed  money,  408 
Debt  for  purchase  money,  411 
Debts  contracted  before  marriage,  408 
Debts  contracted  by  husband,  408 
Debts  incurred  while  trading  as  feme  sole, 

410 
Deed,  395 

Effect  of  previous  judgment  at  law  based 

on  same  liability,  402 
Effect  of  statutory  provisions,  392 
Employment  of  attorney,  422 
Equitable  doctrine,  389 

Contract  void  at  law,  389 

Doctrine  applies  to  separate  estates,  390 

Doctrine  stated,  389 

Extent  of  power,  390 

Married  woman  regarded  as  feme  sole, 
390 

Power  limited  to  that  given  by  instru- 
ment creating  estate,  390 
Reason  of  the  doctrine,  390 
Statutory  changes  and  modifications  of 
equitable  doctrine,  391 
Equitable  doctrine  not  applicable,  393 
Equitable  rules,  393 

Equitable  rules  generally  applicable,  391 
Estoppel,  402 

Expenses  connected  with  separate  estate, 
404 

Family  expenses,  405 

Family  necessaries,  405 

Family  necessaries  and  expenses,  405 

Both  husband  and  wife  liable  for  family 

supplies,  406 
Contract  must  be  on  credit  of  wife,  405 
Expense  must  have  been  necessary,  406 
Family  necessaries  a  proper  charge  on 

separate  estate,  405 
Husband's  contract  for  necessaries,  406 
Illustrations  of  necessaries,  407 
Joint  contract  of  husband  and  wife,  406 
Medical  services,  407 
Mixed  question  of  law  and  fact,  407 
What  are  necessaries,  407 
Wife  not  liable  for  family  necessaries, 

406 

Form  of  contract,  400 

Fraud,  unfair  advantage  and  the  like,  402 
General  scope  of  statutory  provisions,  392 
Grant  of  annuity,  422 
Husband,  428 

Husband's  consent,  394,  399 
Implied  contracts,  see  infra.  Binding  Sepa- 
rate Estate  by  Conduct. 
Implied  power,  405 
Improvement  of  separate  estate,  404 
Instruments  creating  estate,  391,  392 
Intention    to  charge   separate   estate,  see 
infra.   Intention  to  Charge  Separate 
Estate. 
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SEPARATE  PROPERTY  OF  MARRIED 
WOMEN,  cont'd. 
Power  to  bind  separate  estate  by  contract,  cont'd. 
Introductory,  388 

Joint  contracts  of  husband  and  wife,  410 

Liberal  construction  of  statutes,  395 

Limited  power  to  contract,  392 

Management  of  separate  estate,  404 

Mechanics'  liens,  404 

Modification  of  statute,  395 

Money  received  ostensibly  for  benefit  of 
woman  or  property,  396 

Mortgages,  see  infra,  Mortgages. 

Nature  of  charge  on  separate  estate,  422 

Necessity  for  consent  of  trustee,  400 

Order  of  court,  395 

Particular  classes  of  contracts,  402 

Pledge  of  personalty,  416 

Powers  not  enlarged  beyond  express  pro- 
visions, 393 

Power  to  bind  statutory  separate  estate  in 
general,  391 

Privy  examination,  394,  401 

Promissory  note,  421 

Property  acquired  before  and  after  statute, 

395 

Purchase-money  mortgage,  411 
Purchase  price  of  property  bought,  410 
Repair  of  separate  estate,  404 
Repeal  of  statute,  395 

Statutes  authorizing  wife  to  contract  and 

be  sued,  393 
Statutory    changes    and    modifications  of 

equitable  doctrine,  391 
Statutory  requirement  of  deed  or  writing, 

395 

Statutory  restraints  on  alienation,  394 
Statutory   restraints   on   power   of  wife, 
392 

Stockholder's  liability,  422 

Supplies  for  estate,  404 

Suretyship,  see  infra,  Suretyship. 

Vendor's  lien,  411 

What  estates  may  be  charged,  396 

Whether  consideration  must  benefit  wife  or 
property,  396 

Whether  part  or  all  of  estate  charged,  401 

Writing,  395,  400 
Presumptions : 

Ownership  of  property,  see  infra,  Owner- 
ship of  Property. 
Private  international  law,  436,  449 
Privy  examination,  384,  394,  401,  413 
Profits,  see  infra,  Husband's  Relations  to 

Separate  Estate. 
Profits  of  separate  estate,  see  infra,  Creation 

of  Equitable  Separate  Estate;  Property 

Included  by  Statute. 
Promissory  notes,  see  infra,  Bills  of  Ex- 
change and  Promissory  Notes. 
Property  included  by  statutes,  350 

Boarding  house,  see  infra,  Boarding  House. 

Claims  for  board  in  family,  360 

Conveyance  to  husband  and  wife,  352 

Credit,  351 

Credit  given  to  husband  on  faith  of  his 

apparent  ownership,  353 
Credit  loaned  by  husband,  552 
Crops  raised   on  wife's  land,  see  infra, 

Crops  Raised  on  Wife's  Land. 
Earning  of  wife,  see  infra,  Earnings  of 

Wife. 
Exchange,  353 
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WOMEN,  cont'd. 
Property  included  by  statutes,  cum',/. 

Gifts  and  transfers  from  husband,  see  infra, 

Gifts  and  Transfers  from  Husband. 
Gifts  made  after  marriage,  350 
Income  of  separate  estate,  354 
Increase  of  domestic  animals,  354 

General  rule,  354 
Joint  tenancy  of  husband  and  wife,  352 
Leaseholds,  353 

Money  advanced  by  husband,  351 
Part  payment  by  husband,  352 
Profits  of  separate  estate,  354 
Property  acquired  after  marriage,  350 
Property  acquired  before  marriage,  350 
Purchase  after  marriage  on  credit,  351 
Purchase  at  foreclosure  sale,  352 
Purchase  by  wife,  350 
Purchase  in  part  of  separate  estate,  352 
Purchase  with  wife's  money,  350 
Relinquishment  of  homestead,  351 
Right  of  action  for  tort  or  injury  to  prop- 
erty, 361 

Separate    business,    see    infra,  Separate 

Business. 
Title  taken  in  husband's  name,  353 
Trust  in  favor  of  wife,  353 
Where  kept  on  husband's  farm,  354 
Wife's  services  and  earnings,  357 
Purchase  money,  410 
Purchase-money  mortgage,  411 
Purchase  price  of  property  bought,  410 
Ratification,  see  infra,  Husband  as  Agent. 
Real  covenants,  387 
Recording  acts,  386 

Recording  certificate  as  to  sole  trader,  380 
Remedies  and  actions  concerning  separate  estate, 

429 

Equitable  protection  of  separate  estate,  see 
infra,  Equitable  Protection  of  Sepa- 
rate Estate. 

Subjecting  separate  estate,  see  infra,  Sub- 
jecting Separate  Estate. 

Wife's  actions  and  forms  of  action,  see 
infra,  Wife's  Actions  and  Forms  of 
Action. 

Rents,  see  infra,  Husband's  Relations  to 

Separate  Estate. 
Rents  of  real  estate,  355 
Repairs,  404 
Representations : 

Husband  as  agent,  374 
Representatives,  see  infra.  Devolution. 
Restraints  on  anticipation  and  alienation,  423 

Accrued  income,  425 

Annuity,  425 

Anticipation  and  alienation  the  same  thing, 
424 

Contracts,  394 
Discoverture,  425 
Effect  of  restraint,  425 
Equity,  423 
Fee  simple,  425 
Fraud,  426 

Implied  restraint,  424 
Income,  425 

Income-bearing  fund  and  cash,  425 
Life  estate,  425 
Origin,  423 
Perpetuities,  426 

Prohibition  implied  in  power  given,  424 
Removal  of  restraint,  426 
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SEPARATE  PROPERTY  OF  MARRIED 
WOMEN,  cont'd. 
Restraints  on  anticipation  and  alienation,  cont'd. 
Restraints  void  as  perpetuities,  426 
When  feme  is  discovert,  425 
Words  necessary  to  create,  424 
Retrospective  laws,  see  infra,  Construction 

of  Statutes. 
Right  of  action  for  tort  or  injury  to  property, 
361 

Schedule,  see  infra,  Inventory  or  Schedule. 
Separate  business  (see  infra,  Sole  Trader  as 
to  Separate  Estate),  358 

Carrying  on  business  on  credit,  359 

Compensation  of  husband,  360 

Employment  of  husband  as  device  to  de- 
feat creditors,  360 

Employment  of  husband  in  separate  busi- 
ness, 359 

Farming,  359 

Funds  furnished  by  husband,  359 
Husband  as  agent,  see  infra,  Husband  as 
Agent. 

Keeping  boarding  house,  359 
Keeping  hotel,  359 
Must  have  separate  estate,  359 
Presumption  of  ownership  from  possession, 
361 

Proceeds  of  separate  business,  358 
Separate  estates  created  by  statute,  344 
Services  in  household  of  husband,  358 
Services  of  wife,  see   infra,  Earnings  of 

Wife. 

Set-off,  recoupment,  and  counterclaim,  536 
Sole  trader  as  to  separate  estate  (see  infra, 

Separate  Business),  378 
Business  by  wife  and  husband  together, 

379 

Construction  of  statutes,  379 
Custom  of  London,  378 

Debts  incurred  while  trading  as  feme  sole, 
410 

Decree  of  court  authorizing  married  woman 

to  be  sole  trader,  379 
Farming,  379 

Filing  and  recording  certificate  of  sole 
trader,  380 

Married  woman  considered  feme  sole  in  re- 
spect to  separate  property,  378 

Object  of  statute  requiring  filing  and  re- 
cording of  certificate,  380 

Ownership  of  business  a  question  of  fact, 
379 

Partnership  with  husband,  379 

Power  conferred  to  be  sole  trader  under 
special  circumstances,  379 

Rights  and  liabilities  at  common  law,  378 

Rights  and  liabilities  in  equity,  378 

Rights  and  liabilities  under  statutes,  378 

Suing  and  being  sued,  378 

What  constitutes  separate  business  within 
the  statute,  380 

Whether  business  belongs  to  wife  as 
against  husband's  creditors,  379 

Written  consent  of  husband,  380 
Statutes    (see  infra,  Separate  Estates  Cre- 
ated isy  Statutes)  : 

Constitutionality,  see  infra,  Constitu- 
tional Law. 

Construction,  see  infra.  Construction  of 
Statutes. 

Property  included  by  statutes,  see  infra, 
Property  Included  by  Statutes. 
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SEPARATE  PROPERTY  OF  MARRIED 
WOMEN,  cont'd. 
Stockholder's  liability,  422 
Subjecting  separate  estate,  431 

After  discoverture,  432 
At  law,  432 
Attachment,  432 
Confession  of  judgment,  432 
Creditor's  bill,  433 
Defenses,  434 

Execution  against  wife's  estate,  432 

Form  of  procedure,  432 

Husband  as  party,  434 

Husband  mere  nominal  party,  434 

In  equity,  431 

Joint  obligations,  434 

Lien,  433 

Making  husband  codefendant,  434 
Married  women's  note,  431 
Personal  liability  of  wife,  432 
Realty  may  be  sold,  433 
Rights  of  creditors,  435 
Statutes,  432 

What  property  is  liable,  433 

Succession,  see  infra,  Devolutton. 

Sue  and  be  sued,  378,  393 

Suits,  see  infra,  Remedies  and  Actions  Con- 
cerning Separate  Estates. 

Supplies,  406 

Supplies  for  separate  estate,  404 
Support  of  husband,  429 
Suretyship,  418 

Capacity  to  make  contract,  418 
Consideration,  420 

Consideration  moving  wholly  to  principal, 
421 

Contracts  enforceable  in  equity,  418 

Enabling  acts,  419 

Intent  to  charge,  418,  419 

Intent  to  charge  presumed  from  contracts 
of  suretyship,  418 

Mortgage  for  another's  debt  held  a  con- 
tract of  suretyship,  417 

Mortgage  for  debt  of  third  person,  420 

Nature  of  contract,  420 

Necessity  for  personal  benefit,  421 

New  consideration  required  in  case  of  ex- 
isting debt,  421 

Prohibitive  acts,  419 

Requisites  of  contract,  420 

Rule  in  equity,  418 

Statutory  rule,  419 

Suretyship  for  husband  prohibited,  420 
Suretyship  not  authorized  by  statute,  419 
What  constitutes  suretyship  in  general,  420 
Title,  see  infra.  Ownership  of  Property. 
Title  in  husband's  name,  353 
Torts  (see  infra.  Right  of  Action  for  Torts 
or  Injury  to  Property)  : 
Liability  for  torts,  422 
Transfers,  see  infra,  Disposition  of  Sepa- 
rate Estates. 
Trusts  and  trustees  (see  infra.  Creation  of 
Equitable  Separate  Estate)  : 
Consent  of  trustee  to  woman  binding  her 

separate  estate  by  contract,  400 
Estoppel   as  against  parties  dealing  with 

trustee,  443 
Husband  as  trustee,  429 
Illustrations.  430 
Liability  nf  husband,  420 
Lien  on  property  bought  with  her  money, 
430 
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SEPARATE  PROPERTY  OF  MARRIED 

WOMEN,  cont'd. 
Trusts  and  trustees,  cont'd. 
Husband  as  trustee,  cont'd. 

Purchase  by  husband  with  wife's  money, 
43° 

Removal  of  husband  as  trustee,  431 

Accounting,  431 
Causes,  431 
In  general,  431 
Wife's    mortgage    for    husband's  debts, 
43o 

Wife's  right  of  conveyance,  429 
Joinder  or  assent  of  trustee  in  deed,  386 
Title  in  husband's  name  : 

Trust  in  favor  of  wife,  353 
Usury,  375 
Vendor's  lien,  41 1 
Vested  rights,  348 

Effect  of  statutes  in  general,  348 

Expectancy  of  husband,  349 

Husband's  interest  in  wife's  property,  349 

Choses  in  action,  349 

Effect  of  statutes,  349 

Personalty,  349 

Real  estate,  349 
Prospective  construction,  348 
Retrospective  construction,  350 
Rights  acquired  in  another  jurisdiction,  349 
Vested  by  her  death  in  her  representatives 

or  heirs,  446 
Vested  rights  not  affected,  349 
Wife's  actions  and  forms  of  action,  435 
Joinder  by  husband,  436 
Parties,  435 

Statute  of  limitations,  436 
Wife's  right  of  action,  434 
Wife  suing  alone,  435 
Wife's    earnings,    see    infra,    Earnings  of 
Wife. 

Wife's  rights  and  liability  with  respect  to 
separate  estate,  367 

Disposition  of  separate  estate,  see  infra, 
Disposition  of  Separate  Estate. 

Management  and  control,  see  infra,  Man- 
agement and  Control. 

Power  to  bind  separate  estate  by  conduct, 
see  infra,  Binding  Separate  Estate  by 
Conduct. 

Power  to  bind  separate  estate  by  contract, 
see  infra.  Power  to  Bind  Separate  Es- 
tate by  Contract. 

Restraints  on  alienation,  see  infra,  Re- 
straints on  Anticipation  and  Aliena- 
tion. 

Sole  trader  as  to  separate  estate,  see  infra, 
Sole  Trader  as  to  Separate  Estate. 
Wills  : 

Creation  by  will,  337 
Writing : 

Power  to  bind  separate  estate  by  contract, 

395 

Whether  contract  must  be  in  writing,  400 
SEPARATES,  450 
SEPARATE  USE,  450 

SEPARATION  (HUSBAND  AND  WIFE)  . 

45i 

Administration : 

Effect  on  rights  of  administration,  469 
Adultery,  473 
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SEPARATION  (HUSBAND  AND  WIFE), 

cont'd. 

Agreements  for  future  separation,  470 

Execution  of  agreement  while  parties  are 

living  together,  470 
Future  separation  deeds,  470 
In  general,  470 
Pleading  and  proof,  471 
Scope  of  rule,  471 

Settlement  of  property  conditional  on  fu- 
ture separation,  471 
Agreement  to  separate  and  live  apart,  452 

Agreement   of    no    effect   in  matrimonial 

causes,  453 
At  law,  454 
Civil  law,  453 

Covenant  not  to  molest  or  annoy,  456 
Covenants  not  to  sue  as  a  defense  in  the 

divorce  courts,  455 
Deed  not  covenanting  against  suits,  455 
Divorce  courts,  454 
Early  proceedings  in  England,  454 
Ecclesiastical  court,  453 
Habeas  corpus  to  obtain  possession  of  wife, 

454 

In  equity,  454 

Reason  for  the  view  that  such  agreements 
are  illegal,  453 

Reconciliation  agreement,  453 

United  States,  456 

Validity  in  the  United  States,  456 

View  that  agreements  are  legal,  454 

View  that  it  is  illegal,  452 

Wilson  v.  Wilson,  453 
Alimony,  see  infra,  Matrimonial  Causes. 
Annoy : 

Covenant  not  to  annoy,  456 
Cancellation,  see  infra.  Rescission  and  Can- 
cellation of  Agreement. 
Cause  for  separation,  464 

Deed  prima  facie  valid,  465 

Existence  of  cause  for  separation  unneces- 
sary, 464 

Existence  of  good  cause  held  necessary, 
465 

Children  (see  infra,  Custody  of  Children)  : 
Sv.pport  and  maintenance  of  children,  469 

Community  property : 

Agreement  making  division  of  community 
property,  463 

Compromise  of  matrimonial  causes,  462 

Compromise  of  matrimonial  litigation,  466 

Conflict  of  laws,  457 

Consent,  475 

Consideration : 

Action  by  husband  against  trustee  on  agree- 
ment to  indemnify,  466 
Compromise  of  matrimonial  litigation,  466 
Covenants  making  provision  for  wife,  465 
Indemnification  agreement  of  trustee,  465 
Other  covenants  and   considerations  gen- 
erally, 466 

Voluntary  covenant  making  provision  for 
wife  valid  except  as  against  creditors,  466 
Contracts,  see  infra,  Agreement  to  Separate 

and  Live  Apart. 
Covenants,  see  infra,  Agreement  to  Separate 
and  Live  Apart  ;  Property  Stipulations 
and  Provision  for  Wife. 
Criminal  conversation,  476 
Criminal  proceedings : 

Effect   in   criminal   proceedings    for  non- 
support,  469 
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SEPARATION  (HUSBAND  AND  WIFE), 

cont'd. 
Curtesy : 

Release  of  curtesy,  463 
Custody  of  children,  469 

Contractual  disability  of  husband  and  wife, 
470 

Covenants  against  public  policy  and  void, 
470 

Covenants  not  invalid  per  se,  470 
Deeds,  see  infra,  Agreement  to  Separate 

and  Live  Apart. 
Definitions,  452 
Desertion,  475 
Domicil,  476 
Divorce : 

Agreements  facilitating  divorce,  471 
Desertion,  475 
Divorce    courts    (see     infra.  Matrimonial 
Causes),  455 
Covenant  not  to  sue  as  defense  in  divorce 
court,  4SS 

Deed  not  covenanting  against  suits,  455 
Scope  and  effect  of  various  covenants,  455 
Dower : 

Covenant  to  release  right  of  dower  or  dis- 
tributive   share    in    deceased  husband's 
estate,  461,  462,  463 
Ecclesiastical  courts,  453 

Election  by  wife  between  provisions  made  by 

deed  and  provisions  of  will,  474 
Enticing  away,  476 
Equitable  election,  474 
Evidence : 

Agreement  as  evidence  in  divorce  courts, 
475 

Agreement  as  evidence  of  property  rights, 
475 

Exemptions  in  deceased  husband's  estate, 
475 

Family  allowances,  475 
Feme  sole,  476 

Future  separation,  see  infra,  Agreements  for 

Future  Separation. 
Habeas  corpus : 

Habeas  corpus  to  obtain  possession  of  wife, 
455 

Harboring,  476 

Illegal  contracts,  see  infra,  Agreement  to 
Separate  and  Live  Apart  ;  Property 
Stipulations  and  Provisions  for  Wife. 

Indemnity,  see  infra,  Consideration. 

Injunction : 

Injunction  against  proceedings  in  ecclesias- 
tical courts,  454 

Lex  loci  and  lex  fori,  457 

Living  apart,  see  infra.  Agreement  to  Sepa- 
rate and  Live  Apart. 

Maintenance,  see  infra,  Property  Stipula- 
tions and  Provision  for  Wife. 

Matrimonial  causes  (see  infra,  Matrimonial 
Causes),  467,  475 
Agreements  executed  pendente  lite,  468 
Alimony,  468 

Dissolution  of  marriage,  468 
Divorce  courts,  468 
Ecclesiastical  courts,  467 
Equity  courts,  467 
Expense  of  litigation,  469 
Gross  misconduct  after  execution  of  deed, 
468 

Order  or  decree  securing  agreed  amount. 
468 
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SEPARATION  (HUSBAND  AND  WIPE)  , 

cont'd. 

Matrimonial  causes,  cont'd. 

Ordinary  powers  of  divorce  courts,  468 

Suits  for  alimony,  467 

Suits  for  divorce,  467 

Suits  for  maintenance,  467 

Support  and  maintenance  of  children,  469 

Void  agreements,  468 
Matrimonial  status,  457 
Molest : 

Covenant  not  to  molest,  456 
Necessaries : 

General  doctrine  of  necessaries,  457 
Necessity  for  trustees,  458 

Agreements  making  division  of  community 
property,  463 

Character  of  trust,  460 

Contracts  between  husband  and  wife  in 
compromise  of  matrimonial  causes  of 
action  or  suits,  462 

Covenant  releasing  right  of  dower  and  dis- 
tributive share  in  deceased  husband's 
estate,  462 

Covenant  by  husband,  459 

Covenant  by  wife,  461 

Covenants  by  wife  settling  separate  prop- 
erty or  exercising  power  of  appointment 
in  favor  of  husband,  462 

Covenants  making  provisions  for  wife,  463 

Covenant  to  release  right  to  dower  or  dis- 
tributive share  in  deceased  husband's 
estate,  461 

Deed  executed  with  trustees,  462 

Early  rules,  459 

Exceptions  to  early  rule,  462 

Execution  of  deed  and  acceptance  of  trust 
by  trustee,  460 

Necessity  for  trustees  at  law,  461 

Necessity  for  trustees  in  equity,  460 

Particular  covenants,  458 

Parties  to  action,  464 

Rights  of  wife  in  equity,  462 

Separate  property  of  wife,  461 

Statutory  provisions,  464 
Nullity,  see  infra.  Matrimonial  Causes. 
Offer  to  resume  matrimonial  relations,  476 
Origin,  458 

Parent  and   child,   see  infra,   Custody  of 

Children. 
Parol  agreements,  472 
Parties  to  action,  464 

Actions  or  suits  by  children,  464 

Actions  or  suits  by  wife,  464 

In  general,  464 

Trustee,  454 
Power  of  appointment : 

Covenant  of  wife  exercising  power  of  ap- 
pointment in  favor  of  husband,  462 
Property  stipulations  and  provision  for  wife, 
456,  458 

Cause  for  separation,  458 

Character  of  trust,  460 

Compromise  of  matrimonial  cause  of  ac- 
tion. 462 

Consideration ,  see  infra.  Consideration. 
Contracts  silent  concerning  separation,  457 
Covenants  making  provisions  for  wife.  463 
Covenants  of  husband.  459 
Covenants  of  the  wife,  461 
Covenants  of  wife  settling  separate  prop- 
erty  and  exercising  power  of  appoint- 
ment in  favor  of  husband,  462 
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SEPARATION  (HUSBAND  AND  WIFE), 

cont'd. 

Property  stipulations  and  provision  for  wife, 

cont'd. 

Covenant  to  release  right  of  dower  or  dis- 
tributive share  in  deceased  husband's 
estate,  461,  462,  463 

Deeds  upheld  as  valid  for  the  purpose  of 
providing  wife  with  separate  mainte- 
nance, 459 

Distributive  share  or  interest  in  wife's 
property,  463 

Division  of  community  property,  463 

Effect  of  former  adjudication  on  question 
of  illegality,  457 

Effect  of  matrimonial  causes,  see  infra, 
Matrimonial  Causes. 

Effect  of  matrimonial  proceedings  for  non- 
support,  459 

Effect  of  rights  of  administration,  459 

General  doctrine  as  to  necessaries,  457 

Introductory  statement,  456 

Invalid  covenants,  458 

Legal  covenants,  456,  457 

Lex  loci  and  lex  fori,  457 

Matrimonial  status  cannot  be  changed,  457 

Necessity  for  trustees,  see  infra,  Necessity 
for  Trustees. 

Origin  of  the  law,  457 

Particular  covenants,  458 

Parties  to  action,  464 

Proper  covenants,  457 

Provisions  made  by  deed  of  separation  or 

other  agreement,  458 
Public  policy,  456 
Release  of  right  of  dower,  462 
Separate  .maintenance  in  equity,  458 
Separate  property  of  married  women,  462 
Statutes  authorizing  separation  agreements, 

464 

Where  deed  is  void,  458 
Provision    for    ivife,    see    infra,  Property 

Stipulations  and  Provision  for  Wife. 
Reconciliation  agreements,  453 
Reconciliation  of  husband  and  wife,  472 
Rescission  and  cancellation  of  agreement,  474 

Agreement  not  binding  upon  wife  unless 
equitable,  474 

In  general,  474 

Parties  to  suit  where  agreement  is  made 

with  trustee,  474 
Pleading  and  proof,  474 
Restoration  or  tender  of  amount  received 
under  contract,  474 
Separate   maintenance,   see  infra,  Property 

Stipulations  and  Provision  for  Wife. 
Separate  property  of  married  women,  459, 

460,  461 
Succession : 

Release  of  distributive  share,  461,  462,463 
Support : 

Effect  in  criminal  proceedings  for  nonsup- 
port,  469 

Support  and  maintenance  of  children,  469 
Termination  of  agreements  and  covenants,  472 
Trusts  and  trustees  (see  infra,  Considera- 
tion :  Necessity  for  Trustees),  464 
Voluntary  covenants,  466 

SEPTICEMIA,  477 

SEPULCHRE.  477 

SEPULTURE,  477 


SEQUESTER,  477 

SEQUESTRATION,  477 

SERIOUS,  477 

Aggravated  assault,  477 

SERIOUSLY,  477 

SERIOUS  PERSONAL  OR  BODILY  IN- 
JURY, 477 

SERVANT,  477 
Agent,  478 
Contractor,  478 
Manager,  479 

Servant  confined  to  menial  service,  478 

SERVE,  479 

SERVE  NOTICE,  479 

SERVE  PROCESS,  479 

SERVICE,  480 

SERVICES,  481 

Military  services,  480 

SERVIENT,  481 

SERVILE,  481 

SERVILE  LABOR,  481 

SERVITUDE,  481 

SESSION  (see  Sentence),  482 

SET,  483 

SET  ASIDE,  483 

SET  FIRE  TO.  483 

SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, 488 
Accounting : 

Demands  requiring  an  accounting,  510 
Actions  (see  infra.  Cause  of  Action): 

Set-off  governed  by  principles  applicable  to 
actions,  495 

Statutes  relating  to  actions  not  applicable 
to  set-off,  495 
Actions  for  unliquidated  damages  (see  infra, 
Unliquidated  Damages),  501 

Actions  ex  contractu,  502 

Actions  ex  delicto,  501 

Actions  on  bonds,  503 

Actions  on  insurance  policies,  503 

Detinue,  502 

General  rule,  501 

Replevin,  502 

Trespass,  502 

Trespass  on  the  case,  502 

Trover,  502 
Actions  in  which  available,  500 

Actions  by  state,  504 

Actions  for  assumpsit.  501 

Actions  for  covenant,  501 

Actions  for  debt.  500 

Actions  for  penalties,  504 

Actions  for  unliquidated  damages,  see 
infra,  Actions  for  Unliquidated  Dam- 
ages. 

General  rule  as  to  nature  of  action,  500 

In  general,  500 
Proceedings  in  rem,  503 
Tax  proceedings,  504 

Unliquidated  damages,  see  infra,  Actions 
for  Uliquioated  Damages. 
Adjudicated  demands,  514 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Admiralty : 

Recoupment,  548 
Admission  of  plaintiff's  claim,  571,  576 
Agency,  537 

Agreement  for  counterbalancing  claims,  494 

Assault  and  battery  : 

Counterclaim,  592,  598 

Assignments  (see  infra,  In  Actions  By  and 
Against  Assignees  of  Choses  in  Ac- 
tion) : 

Counterclaim,  604,  605,  609 
Execution,  613 

Recoupment  against  assignee,  562 
Assumpsit,  501 
Attorney  and  client : 
Attorney's  lien,  613 
Recoupment,  552 
Bailments : 
Recoupment,  555 

Action  by  bailee  for  hire  to  recover  com- 
pensation, 555 
Action  by  bailee  to  recover  hire,  556 
Action  by  bailor  against  common  carrier 

for  negligence,  556 
Action   by    common   carrier  to  recover 
compensation,  555 
Balance,  see  infra,  Judgments. 
Bankruptcy  (see  infra,  Statutes  of  Set-off; 
Subjects  of  Set-off)  : 
Assignor's  bankruptcy,  530 
Mutuality,  520 
Set-off  in  equity,  544 
Bills  of  exchange  and  promissory  notes,  531 
Actions  against  transferees,  531 
Assignee  of  negotiable  paper,  531 
Claim  must  be  due  at  time  of  transfer  or 

notice  of  transfer,  532 
Consideration,  532 
Counterclaim,  587 

Counterclaim    against    indorsee    of  note, 
606 

Damages  for  breach  of  contract  to  collect 

bill  or  note,  511 
English  rule,  532 
Intermediate  holders,  532 
Overdue  paper,  531 
Recoupment,  557 

Action  on  bill  or  note,  557 

Fraud,  558 

General  rule,  557 

Recoupment  by  principal  inures  to  bene- 
fit of  surety,  558 
Recoupment  by  surety  on  note,  558 
Where  maker  of  note  knew  of  damages, 
558 

Set-off  against  transferee  before  maturity, 
531 

Set-off  against  transferee  without  consid- 
eration, 532 
Set-off    available    against    payee  allowed 

against  transferee,  531 
Set-off  limited  to  matters  arising  out  of 

transaction,  532 
Transferees  of  negotiable  notes,  531 
Transferee's  right  of  set-off,  531 
Bonds : 

Actions  on  bonds,  503 
Breach  of  contract,  see  infra.  Recoupment. 
Brokers,  537 

Building  contracts,  see  infra,  Working  Con- 
tracts. 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Burden  of  proof : 

Recoupment,  560 
Cancellation : 

Counterclaim,  603 
Carriers : 

Damages  for  breach  of  contract  to  carry 

goods,  511 
Recoupment,  555,  556  * 
Cause  of  action : 

Cause  of  action  to  which  set-off  applied,  498 
Counterclaim,  see  infra,  Counterclaim. 
Necessity  of  cause  of  action  in  plaintiff,  498 
Recoupment,  see  infra,  Claims  in  Recoup- 
ment Must  Arise  Out  of  Same  Trans- 
action  or  Relate  to   Same  Subject- 
matter. 

Set-off  must  be  subsisting  cause  of  action, 
see  infra,  Set-off  Must  Be  Subsisting 
Cause  of  Action. 
Cause  of  action  against  plaintiff : 

Counterclaims  by  sureties,  574 
Choses  in  action,  see  infra,  In  Actions  By 
and   Against   Assignees  of   Choses  in 
Action. 

Claim  (see  infra.  Set-off  of  Judgments)  : 
Claims  in  different  rights,  526 
Landlord  and  tenant,  587 
Claims  in  recoupment  must  arise  out  of  same 
transaction  or  relate  to  same  subject-mat- 
ter, 564 

Breach  of  separate  contract,  564 
Cause  of  action  involved  in  plaintiff's  suit, 
S64 

General  principles,  564 

Plaintiff's  breach  must  affect  consideration 

for  defendant's  promise,  565 
Promises  of  plaintiff  and  defendant  must  be 
mutually  dependent,  565 

Independent  promises  or  stipulations,  565 

Part  of  contract  in  writing,  part  oral,  566 

Principle  stated,  585 

Rules  of  construction,  566 

Separate  instruments,  566 

Terms  contained  in  separate  instruments, 
566 

Rule  as  to  the  same  transaction  or  subject- 
matter,  564 
What  constitutes  same  transaction  or  sub- 
ject-matter, 566 
Collections  : 

Damages  for  breach  of  contract  to  collect 
bill  or  note,  5 1 1 
Common  law,  489 
Compensation  of  civil  law,  489 
Conditional  demands,  513 
Conditional  liability,  519 

Conflict  of  laws,  see  infra,  Private  Inter- 
national Law. 
Connection  with  subject-matter,  609 
Connection  with  subject  of  action,  see  infra, 

Counterclaim. 
Consideration : 

Assignment  of  choses  in  action,  529 
Bill  or  note  obtained  without  valuable  con- 
sideration, 532 
Claim  without  consideration.  512 
Failure  of  consideration,  492 
Recoupment : 

Plaintiff's  breach  must  affect  considera- 
tion for  defendant's  promise.  565 
Recoupment  and  failure  of  consideration,  55 1 
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SET-OI  1\  KICCOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Construction  of  statutes,  491 

Courts  of  equity,  491 

Equity  follows  the  law,  491 

Law  of  forum  generally  governs,  491 

Lex  fori  or  lex  loci,  491 

Liberal  construction  favored,  491 

Purpose  of  statutes  to  be  advanced,  491 

Strict  or  liberal,  491 
Contingent  demands,  513 
Contingent  liability,  519 
Contract,  see  infra,  Recoupment. 
Counterbalancing  claims,  494 
Counterclaim,  568 

Action  against  principal  and  surety,  578 

Action  to  vacate  instrument,  592 

Admission  of  plaintiff's  claim,  576 

Counterclaim  inconsistent  with  defense, 
576 

Counterclaim  on  same  state  of  facts,  576 

Demand  not  necessary,  576 

Necessity  of  demand,  576 
Affirmative  relief,  568 
Assault,  598 
Assault  and  affray,  591 
Assignee,  604,  605 

Assignee  for  benefit  of  creditors,  606 
Assignment  after  suit  brought,  604 
Assignment  before  suit  brought,  604 
Cancellation,  603 
Cause  of  action,  568 
Cause  of  action  against  plaintiff,  572 

Assignee  of  a  bankrupt,  574 

Cavise  of  action  belonging  to  one  of  the 
class  mentioned  in  statute,  572 

Claim  for  which  separate  action  will  lie, 
572 

Defense  but  not  counterclaim,  573 
Disqualification  to  sue,  574 
Essentials  as  a  cause  of  action,  572 
Good  cause  of  action,  572 
Partnership  account,  573 
Statute  of  limitation,  574 
Suspension  of  statute  of  limitations,  574 
Test,  573 

Unsettled  partnership  account,  573 
Waiver  of  counterclaim,  573 
Claims  against  assignees,  605 
Claims  against  assignor,  605 
Claims  arising  out  of  same  transaction,  588 
Applications  of  rules,  592 
Assault  and  affray,  591 
Commercial  or  business  affair,  589 
Converse  claim  based  on  same  transac- 
tion, 591 
Counterclaim  allowed.  .594 
Counterclaim  for  tort  refused,  590 
Counterclaim  not  allowed,  594 
Damages  caused  by  principal  suit,  592 
Different  aspects  of  same  state  of  facts, 
S89 

Distinct  torts  by  landlord,  593 
Fraud,  592 
General  rules.  588 
Illustration  of  rules,  592 
Immaterial  whether  claims  are  in  tort  or 

upon  contract,  590 
Includes  all  facts  and  circumstances  out 

of  which  cause  of  action  arose,  589 
Landlord  and  tenant,  593 
Mistake,  592 

Negligent  performance  of  contract,  592 
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Counterclaim,  cont'd. 

Claims  arising  out  of  same  transaction,  cont'd. 
One  tort  consequent  upon  another,  591 
Pledges,  592 
Sale,  593 

Series  of  connected  contracts,  589 
Tort  and  contract,  590 
Transaction  broader  than  contract,  589 
View  that  different  torts  cannot  arise  out 

of  same  transaction,  591 
View  that  tort  is  not  a  transaction,  591 
What  constitutes  same  transaction,  589 
Claims  connected  with  subject  of  action,  594 
Actions  for  tort,  599,  600 
Applications,  601 
Assault  and  battery,  598 
Breach  of  collateral  contract,  596 
Cancellation,  603 

Connection  with  subject  of  action,  596 
Contract     cannot     be  counterclaimed 

against  tort,  600 
Counterclaim  for  distinct  tort,  599 
Counterclaim  for  tort  disallowed,  599 
Counterclaim  on  distinct  tort,  600 
Counterclaims  in  contract  allowed  in  ac- 
tions of  tort,  598 
Counterclaims  in  tort  allowed  in  actions 

for  tort,  598 
Counterclaims  in  tort  allowed  in  actions 

upon  contract,  598 
Converse  claim  to  same  thing,  597 
Different    transaction    concerning  same 

property,  597 
Direct  connection,  596 
Distinct  claims,  594 

Distinct  violation  of  same  contract,  596 
Ejectment,  603 
False  imprisonment,  600 
General  rules,  594 
Illustrations,  601 
Immediate  connection,  596 
Infringement  of  same  or  reciprocal  rights, 
597 

Injunction,  603 
Judgments,  603 
Landlord  and  tenant,  602 
Legal  relation  necessary,  596 
Liberal  construction  of  statute,  597 
Malicious  prosecution.  600 
Mechanic's  lien,  603 
Mutual  negligence,  598 
One  wrong  furnishing  motive  or  reason 

for  another,  597 
Origin  and  ground  of  plaintiff's  claim, 
596 

Promissory  note,  603 

Property  affected  as  subject  of  action, 

595 

Replevin,  602 
Rescission,  603 

Right  in  question  as  subject  of  action, 

595 
Sales,  601 
Same  parties,  596 
Same  time,  596 
Subject  of  action,  595 
Tort  not  allowed  on  counterclaim,  601 
Tort  or  contract.  598 
Claims  ex  contractu  in  actions  on  contract,  582 
Actions  arising  on  contract,  583 
Actions  arising  on  distinct  contracts,  582 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Counterclaim,  cont'd. 
Claims  ex  contractu  in  actions  on  contract, 

cont'd. 

Actions  to  recover  damages  for  fraudu- 
lent representations,  583 
Action  to  recover  statutory  penalties,  583 
Actions  upon  judgment,  585 
Applications  of  rule,  586-588 
Bailment,  587 

Breach  of  contract  amounting  to  tort,  584 
Claim  arising  out  of  contract  sued  upon, 
586 

Contract  of  sale,  586 

Election  to  sue  in  contract  or  tort,  584 

Equitable  relief,  587 

Foreclosure  of  mortgages,  584,  587 

General  rules,  582 

Illustrations,  583-584 

Implied  contract,  585 

Landlord  and  tertant,  587 

Partnership  claims,  588 

Promissory  notes,  587 

Replevin,  584 

Services  rendered,  587 

Specific  performance,  588 

Statutory  undertaking  given  on  appeal, 

S84 
Tests,  583 

Tort  founded  on  contract,  584 

Torts  in  contract  or  fiduciary  relations, 

S84 
Usury,  583 
Waiver  of  tort,  585 
Co-defendant,  608 

Connection  with  subject  of  action,  596,  609 
Affirmative  relief,  568 
Counterclaim  a  cause  of  action,  568 
Counterclaim  must  be  pleaded  as  such, 
S69 

Equitable  defenses,  569 

Express  designation  of  counterclaim,  569 

Fraud,  569 

In  general,  568 

Matters  both  a  defense  and  a  counter- 
claim, 569 

Payment,  569 

Prayer  for  relief,  570 

Statute  of  limitations,  569 
Defense  distinguished  from,  568,  573 
Definition,  568 

Demand  of  joint  defendants,  578 

Different  capacity,  604,  605,  606 

Ejectment,  603 

Equitable  claims,  609 

Equitable  counterclaims,  608 

Equitable  defenses,  569 

Equitable  demands,  577 

Equity  jurisdiction,  609 

Essential  elements  or  characteristics,  572 

Executors  and  administrators,  604,  606,  607 

Express  designation  of  counterclaim,  569 

False  imprisonment,  600 

Foreclosure  of  mortgages,  587 

Fraud,  592 

General  rule,  608 

Government,  608 

Implied  contracts,  585 

Individual    against    representative  claim, 
607 

Individual  and  representative  claims,  604, 
606 


SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Counterclaim,  cont'd. 
Indorsee  of  note,  606 
Injunction,  603 

Instances  of  counterclaim  allowed,  594 
Instances    of    counterclaim    not  allowed, 
S94 

Intervener,  604 

In  what  proceedings  available,  579 

Joinder  of  counterclaims,  570 

Joint  and  several  claims,  578 

Joint  and  several  liability  of  plaintiff  and 

another,  579 
Judgment,  609 

Affirmative    judgment   on  counterclaim, 
S7i 

Balance  in  favor  of  defendant,  609 
Balance  in  favor  of  plaintiff,  609 
Counterclaim  against  assignee,  609 
Damages  equal,  609 
Defendant  wholly  defeated,  609 
Judgment  for  balance,  609 
Plaintiff's  claim  admitted,  609 
Plaintiff's  legal  or  equitable  relief,  610 
Plaintiff  wholly  defeated,  609 

Landlord  and  tenant,  592,  593,  602 

Legal  demands,  577 

Liquidated  demands,  577,  580 

Malicious  prosecution,  600 

Mechanic's  lien,  603 

Mistake,  592 

Municipal  corporations,  608  * 
Mutuality,  576 
Nature,  568 
Negligence,  598 

Negligent  performance  of  contract,  592 
Nominal  defendant,  604 
Number  of  counterclaims,  579 
Object  of  statutes  allowing  counterclaim, 
S7i 

Parties  between  whom  allowed,  604 
Against  whom  counterclaim  may  be  inter- 
posed : 

Assignee,  605 

Assignee  for  benefit  of  creditors,  606 
Claims  against  assignees,  605 
Claims  against  assignor,  605 
Codefendant,  608 
Different  capacities,  606 
Executors    and    administrators,  606, 
607 

Government,  608 

Individual       against  representative 

claims,  607 
Individual  and  representative  capaci- 
ties, 606,  607 
Indorsee  of  note,  606 
Municipal  corporations,  608 
Plaintiff  of  record,  605 
Representatives,  606 
Representatives      against  individual 

claims,  607 
Trustees,  606 
General  rule,  604 
Intervener,  604 
New  parties,  604 

Who  may  interpose  counterclaim,  604 

Assignees.  604 

Assignment  after  suit  brought.  604 
Assignment  before  suit  brought.  604 
Different  capacity.  604,  605 
Executors  and  administrators,  604 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, com  d. 
Counterclaim,  cont'd. 

Parties  between  whom  allowed,  cont'd. 
Who  may  interpose  counterclaim,  cont'd. 
Individual  and   representative  claims, 
604 

Nominal  defendant,  604 

Persons  beneficially  interested,  604 

Representatives,  604 

Partnership  and  individual   demands,  578 

Partnership  claims,  588 

Payment,  569 

Person  beneficially  interested,  604 
Persons  suing  in  different  capacities,  604, 
606 

Plaintiff  of  record,  605 

Pleading  counterclaim  as  such,  569 

Pledges,  592 

Prayer  for  relief,  570 

Promissory  notes,  587,  603 

Recoupment  and  counterclaim,  547 

Recoupment    as   affected   by  counterclaim 
statutes,  567 

Relation  to  plaintiffs  claim,  574 

Connection  with  subject-matter,  575 
Express  statutory  provision,  575 
Foreclosure  of  mortgages  and  liens,  575 
Must  resist  or  modify  plaintiff's  claims, 
,  574 

Necessary  relation  between  demands,  575 
Set-off  or  recoupment,  575 
Replevin,  602 

Representative  capacity,  604,  606 
Representatives,  604,  606 
Representatives  against  individual  claims, 
607 

Rescission,  603 
Sale,  586,  593,  601 
Services  rendered,  587 
Set-off  and  recoupment   distinguished  from 
counterclaim,  570.  575 
Admission  of  plaintiff's  claim,  571 
Affirmative    judgment    on  counterclaim, 
57i 

Counterclaim  broader  than   set-off  and 
recoupment,  570 

Counterclaim    includes    set-off    and  re- 
coupment, 57° 

Equitable  demands  included,  570 

Ex  contractu  and  ex  delicto,  571 

General  rule,  57° 

Liquidated  demands,  571 

Technical  set-off  still  retained,  571 

Unliquidated  demands,  571 
Statute  of  limitations,  569 
Subject  of  action,  595 
Suretyship,  578 
Torts,  see  infra,  Torts. 
Trustees,  604,  606 
Unliquidated  damages,  580 
Unliquidated  demands,  577 
Waste,  593 

What  may  be  counterclaimed,  581 

Claims  arising  out  of  same  transaction, 
588 

Claims  connected  with  subject  of  action, 
594 

Claims  ex  contractu  in  actions  on  con- 
tract, 582 
Tn  general,  581 
Statutory  proceedings,  581 
Courts,  see  infra.  Set-off  of  Judgments. 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, contd. 

Covenant,  501,  503 

Damages  for  breach  of  covenants,  510 

Credits : 

Mutual  credits,  517,  518 

Cross-action,  see  infra,  Damages. 

Damages,  see  infra,  Damages. 

Demands  not  sounding  in  damages  merely, 
5 1 1 

Recoupment,  560 

Amount  should  be  found  by  jury,  560 

Certainty,  560 

Excess  over  plaintiff's  demand  at  com- 
mon law,  561 

Excess  over  plaintiff's  demand  recover- 
able by  statute,  561 

Liquidated  damages,  561 

Measure  of  damages,  560 

Measure  of  damages  in  cross-action,  560 

Proximate  estimates,  560 

Unliquidated  damages,  561 
Debts   (see  infra,  Unliquidated  Damages), 

505 

Actions  of,  500 
Deceit,  see  infra,  Fraud. 
Defalcation,  489 

Without  defalcation,  498 
Defense,  (see  infra.  Nature  of  Set-off): 
Counterclaim  distinguished  from,  568,  573 
Affirmative  relief,  568 
Counterclaim  a  cause  of  action,  568 
Counterclaim  must  be  pleaded  as  such, 
569 

Equitable  defenses,  569 

Express  designation  of  counterclaim,  569 

Fraud,  569 

In  general,  568 

Matters  both  a  defense  and  a  counter- 
claim, 569 
Payment,  569 
Prayer  for  relief,  570 
Statute  of  limitations,  569 
Demand,  see  infra,  Maturity  of  Demand. 
Deprivation  of  right,  see  infra,  Relinquish- 
ment and  Deprivation  of  Right. 
Detinue,  502 

Different   capacities,   see   infra,  Executors 

and  Administrators. 
Discharged  obligations,  513 
Discontinuance : 

Plaintiff's  right  to  discontinuance,  499 
Discount,  489 
Distributees,  535 

Due  (see  infra.  In  Actions  By  and  Against 
Assignees  of  Choses  in  Action  ;  Mu- 
tuality) : 
Insolvency  of  parties  in  equity,  545 
Subjects  of  set-off  under  bankruptcy  acts, 
5'7 

Effect  of  failure  to  use  set-off,  495 

General  rule,  495 

Omission  to  urge  set-off  not  a  waiver,  495 
Reasons    for    and    against   urging  set-off, 

496 

Statutes  requiring  set-off  to  be  made,  496 
Ejectment : 

Counterclaim,  580.  603 
Election  of  remedies : 

Election   to  sue  in   contract  or  tort,  see 
infra,  Torts, 
Equitable  actions  : 

Counterclaim,  580 

I  Volume  XXV. 


Set-off,  Recoupment, 


INDEX. 


and  Counterclaim 


SET-OFF,  KECOUPJIENT,  AND  COUN- 
TERCLAIM, cont'd. 
Equitable  counterclaims,  608 

Connection  with  subject-matter  of  action, 
609 

Equity  jurisdiction,  609 

General  rule,  608 
Equitable  defenses  : 

Counterclaim,  569 
Equitable  demands  : 

Counterclaim,  577 
Equitable  relief : 

Counterclaim  in  claims  for  equitable  relief, 
587 

Equity,  491,  542 

Claims  acquired  after  insolvency,  545 
Debt  to  insolvent  need  not  be  due,  546 
Grounds  for  allowing  set-off,  543 
Implied  agreement,  542 
In  general,  S42 
Insolvency  of  parties,  544 
Mutual  accounts,  542 
Nonresidence  of  parties,  546 
Recoupment,  548 
Sufficiency  of  agreement,  542 
Suretyship,  see  infra,  Suretyship. 
When  claim  to  be  set-off  must  be  due,  545 
Evidence : 

Recoupment,  560 
Ex  contractu,  see  infra,  Counterclaim. 
Ex  delicto,  see  infra,  Torts. 
Ex  delicto  or  ex  contractu,  see  infra,  Actions 
for    Unliquidated    Damages;  Unliqui- 
dated Damages. 
Executions,  621 

Debt  satisfied  by  execution,  514 
Set-off  of  executions,  612 

Assignment  of  one  of  the  executions,  613 
In  general,  612 
Lien  of  attorney,  613 
Statutes,  612 
Executors  and  administrators,  526,  533 

Actions  against  executors  and  administra- 

trators,  533 
Actions  by  executors  and  administrators, 
534 

Agreement  to  allow  set-off,  534 
Counterclaim,  604,  606,  607 
Demands    against   which    set-off  allowed, 
535 

Demands  which  may  be  set-off,  534 
Executor's  or  administrator's  right  of  set- 
off, 533 
Insolvency  of  estate,  534 
Presentation  of  claim,  534 
Recoupment,  562 

Set-off  against  executors  and  administra- 
tors, 534 
Set-off  of  judgments,  625 
When  claim  must  have  matured,  534 
Where  plaintiff's  claim  must  have  been  due, 
535 

Exemptions,  624 

Factors  and  commission  merchants,  537,  539 

Recoupment,  552 
Failure  to  use  set-off,  see  infra,  Effect  of 

Failure  to  Use  Set-off. 
False  imprisonment : 

Counterclaim,  600 
Firm,  pee  infra.  Partnership. 
Foreclosure  of  mortgages,  542 

Counterclaim,  580,  584,  587,  603 

Counterclaim,  575 


SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Fraud : 

Counterclaim,  592 

Recoupment,  550,  554 

Sale  of  chattels,  558 
Garnishment,  542 
Government : 

Counterclaim,  608 
Guaranty : 

Liability  under  a  guaranty,  511 
Guardians,  542 
Heirs,  535 
Husband  and  wife  : 

Actions  against  husband,  535 

Actions  against  husband  and  wife,  536 

Actions  by  husband,  535 

Actions  by  husband  and  wife,  535 

Actions  by  wife,  537 

Actions    on    wife's   antenuptial  contracts, 
535 

Actions    on    wife's    postnuptial  contracts, 
536 

Actions  to  recover  debt  due  to  husband  and 

wife  jointly,  536 
Actions  to  recover  demands  due  to  wife  in 

representative  capacity,  536 
Husband's  right  to  set-off  debt  due  in  right 

of  wife,  535 
Husband's  right  to  set-off  demand  owned 

by  wife,  535 
Set-off  against  husband  of  claim  against 

wife,  536 

Set-off  against  wife  of  claim  against  hus- 
band, 537 

Set-off  in  actions  against  separate  property 
of  wife,  536 
Illegal  demands,  512 
Implied  contracts : 

Counterclaim,  585 
In  actions  by  and  against  assignees  of  choses  in 
action,  528 

Bills  of  exchange  and  promissory  notes,  see 
infra,  Bills  of  Exchange  and  Promis- 
sory Notes. 
Injunction,  620 

Counterclaim,  603 

Demand  not  collectible  because  of  injunc- 
tion, 514 

Insolvency  (see  infra,  Statutes  of  Set-off  ; 
Subjects  of  Set-off)  : 

Assignor's  insolvency,  530 

Mutuality,  520 

Set-off'  in  equity,  544 
Insurance : 

Actions  on  insurance  policies,  503 

Loss  under  insurance  policies,  510 
Interpretation ,  see  infra,  Construction  of 

Statutes. 
Intervener,  604 

Joint  and  several  claims  (see  infra.  Mutu- 
ality) : 
Counterclaim,  578 
Judgments : 

Affirmative     judgment     on  counterclaim. 
571 

Counterclaim,  see  infra,  Counterclaim. 
Counterclaim  and  action  upon  judgments, 
585 

Judgment  by  defendant  for  balance,  530 
Judgments  as  subjects  of  set-off,  517 
Set-off  of  judgments,  see  infra,  Set-off  of 
Judgments. 

Volume  XXV. 


Set-off,  Recoupment, 


INDEX. 


and  Counterclaim. 


SET-OFF,  UliCOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Judgments,  cont'd. 
Whether  defendant  entitled  to  judgment  for 
balance,  499 
General  rule,  499 
Illustrations,  499 
Jurisdiction,  500 

Demands  exceeding  court's  jurisdiction,  515 
Effect  of  set-off  on  jurisdiction  of  court, 
500 

Jurisdiction  as  affecting  right  of  set-off, 

500 

Oustering  jurisdiction  of  court,  500 
Laches  : 

Set-off  of  judgments,  626 
Landlord  and   tenant  (see   infra,  Summary 
Proceedings)  : 

Counterclaim,  593,  602 

Counterclaim  in  claims  between  landlord 
and  tenant,  587 
Lex  fori  or  lex  loci,  see  infra,  Private  Inter- 
national Law. 
Lien  of  attorney,  613 
Limitation  of  actions : 
Counterclaim,  569.  574 

Action  suspending  statute,  574 
Assignee  of  a  bankrupt,  574 
Claim  barred  by  statute,  574 
Demands  barred  by  statute  of  limitations, 
514 

Recoupment,  561 
Liquidated  demands,  see  infra,  Actions  for 

Unliquidated     Damages  ;  Unliquidated 

Damages. 
Malicious  prosecution : 

Counterclaim,  600 
Mandamus : 

Counterclaim,  581 
Master  and  servant,  see  infra,  Services. 
Maturity  of  demand,  516 

Conditional    liability    becoming  absolute 
after  suit  brought,  517 

Demand  maturing  after  action  brought,  517 

Demand  must  continue  due,  517 

Demand  must  continue  due  in  same  form, 
•517 

Rule  that  demand  need  not  be  due  at  com- 
mencement of  action,  516 

Statutory  declaration  of  rule,  516 
Measure  of  damages,  see  infra,  Damages. 
Mechanics'  liens,  542 

Counterclaim,  581,  603 
Misrepresentation  (  see  infra,  Fraud)  : 

Counterclaim,  583 
Mistake : 

Counterclaim,  592 
Mortgages,  see  infra,  Foreclosure  of  Mort- 
gages. 
Municipal  corporations : 

Counterclaim,  608 
Mutual  accounts,  494 

Bankruptcy  acts,  517 

In  general,  494 

Mutual  dealings,  519 

Set-off  distinguished  from  right  to  account, 
494 

Set-off  in  equity,  542 
Mutuality  (see  infra,  Claims  in  Recoupment 
Must  Arise  Out  of  Same  Transaction 
or  Relate  to  Same  Subject-matter), 
5ia 

Actions  against  stockholders,  542 


SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Mutuality,  cont'd. 

Agency,  see  infra,  Agency. 
Bankruptcy  acts,  520 

Bills  of  exchange  and  promissory  notes,  see 
infra,  Bills  of  Exchange  and  Promis- 
sory Notes. 

Choses  in  action,  see  infra,  In  Actions  by 
and  Against  Assignees  of  Choses  in 
Action. 

Claim  against  plaintiff  by  defendant's  firm, 

522 

Claim  due  defendant  and  joint  debtor,  523 
Claim  must  exist  between  all  the  parties, 

523 

Claim  must  exist  between  parties  only,  521 
Claim  owned  by  defendant  and  another,  522 
Claims  against  plaintiff  and  another,  521 
Claims  against  plaintiff's  firm,  521 
Claims  in  different  rights,  526 
Counterclaim,  576 

Debts  due  jointly  and  severally,  522 
Demand  must  he  due  between  all  parties  : 

Agreement  authorizing  codefendant  to 
set  off  individual  claim,  526 

Claim  owned  by  individual  members  of 
defendant's  firm,  525 

Claim  owned  by  part  only  of  defendants, 
S24,  S2S 

Debt  due  by  each  of  two  plaintiffs  suing 
for  joint  debt,  524 

Debt  due  from  individual  members  of 
plaintiff's  firm,  523 

Debts  due  to  set  off  claimant's  code- 
fendant or  co-obligor,  526 

Demand  must  be  due  from  all  the  plain- 
tiffs, 523 

Discontinuance  as  to  part  of  defendants, 

526 

General  rule,  523 

Joint  and  several  liability,  525,  526 
Whether  demand  must  be  due  to  all  the 
defendants,  524 
Demand  must  be  due  between  parties  only, 

521 

Claim  against  plaintiff  by  defendant's 
firm,  522 

Claim  due  defendant  and  joint  debtor, 

523 

Claim  must  exist  between  all  the  parties, 

S23 

Claim  owned  by  defendant  and  another, 

522 

Claims    against    plaintiff    and  another, 

521 

Claims  against  plaintiff's  firm,  521 
Claims  must  exist  between  parties  only, 
521 

Debts  due  jointly  and  severally,  522 
Demand  must  be  due  to  defendant  only, 

522 

Joint  and  several  debts,  522 
Demand  must  be  due  from  plaintiff,  520 
Demand  must  be  due  to  defendant,  520 
Demand  must  be  due  to  defendant  only, 

522 

Different  capacity,  536 

Executors  and  administrators   (see  infra. 

Executors  and  Administrators),  526 
Garnishment  proceedings,  542 
General  statement  of  requirement  of  mu- 
tuality, 519 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Mutuality,  cont'd. 

Guardians,  542 

Heirs  and  distributees,  535 

In  actions  against  principals,  principal 
and  sureties,  see  infra,  Suretyship. 

In  actions  against  receivers,  533 

In  actions  by  and  against  assignees  of 
choses  in  action,  see  infra,  In  Actions 
By  and  Against  Assignees  of  Choses 
in  Action. 

In  actions  by  and  against  executors  and  ad- 
ministrators, see  infra,  Executors  and 
Administrators. 

In  actions  by  and  against  heirs  and  dis- 
tributees, 535 

In  actions  by  and  against  husband,  wife, 
and  husband  and  wife,  see  infra,  Hus- 
band and  Wife. 

In  actions  by  and  against  principal  and 
agent,  see  infra,  Agency. 

In  actions  by  and  against  surviving  debtors 
or  creditors,  527 

Joint  and  several  debts,  522 

Mechanics'  liens,  542 

Mortgage  foreclosure  proceedings,  542 

Negotiable  instruments,  see  infra,  Bills  of 
Exchange  and  Promissory  Notes. 

Parties  in  interest,  527 

Parties  of  record,  527 

Personal  representatives,  526 

Personal  representatives,  see  infra,  Execu- 
tors and  Administrators. 

Public  officers,  542 

Receivers,  533 

Representative  capacity,  526 

Representatives,  see  infra,  Executors  and 
Administrators. 

Set-off,  519 

Surviving  debtors  or  creditors,  527 
Surviving  partners,  527 
Trustees,  533 

Whether  demand  must  be  between  parties 
of  record,  527 
Mutuality  of  parties  : 

Set-off  of  judgments,  625 
Nature  of  set-off,  492 

Agreements  for  counterbalancing  claims, 
494 

Common-law  defenses  distinguished,  492 

Cross-action,  492 

Failure  of  consideration,  492 

Failure  to  deliver  goods,  493 

Failure  to  perform  services,  492 

Improper  performance  of  services,  493 

In  general,  492 

Mutual  accounts,  see  infra,  Mutual  Ac- 
counts. 

Not  strictly  a  defense,  492 

Payment  and  set-off  distinguished,  493 

Recoupment  distinguished  from,  495 

Right  to  retain  part  of  money  had  and  re- 
ceived, 493 

Set-off  as  a  defense,  492 
Negligence  : 

Counterclaim,  592,  598 

Recoupment,  552,  556 
Nonresidence  of  parties,  546 
Nonsuit : 

Plaintiff's  right  to  nonsuit,  499 
Omission  to  use  set-off,  see  infra,  Effect  of 

Failure  to  Use  Set-off. 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Parties : 

Equity,  527 

Rule  allowing  set-off  between  parties  in  in- 
terest, 527 

Whether  demand  must  be  between  parties 
of  record,  527 
Partnership : 

Claims    against    plaintiff    by  defendant's 

firm,  522 
Claims  against  plaintiff's  firm,  521 
Claims  owned  by  individual   members  of 

defendant's  firm,  525 
Counterclaim,  588 

Partnership  and  individual  demands,  578 
Unsettled  partnership  account,  573 
Debts   due    from   individual    members  of 

partnership  firm,  523 
Demands  between  partners  arising  out  of 

firm  transaction,  515 
Surviving  partners,  527 

Actions  against  surviving  partners,  527 
Actions  by  surviving  partners,  527 
Liquidating  partners,  528 
Set-off  by  and  against,  527 
Payment : 

Counterclaim,  569 
Debt  which  has  been  paid,  513 
Payment  distinguished  from  set-off,  493 
Penalties,  509 

Actions  for  penalties,  504 
Counterclaim,  579,  583 
Personal  representatives  (see  infra,  Execu- 
tors and  Administrators),  526 
Pledges : 

Counterclaim,  592 
Prayer  for  relief : 

Counterclaim,  570 
Principal  and  agent,  see  infra,  Agency. 
Principal  and  surety,  see  infra,  Suretyship. 
Private  international  law,  491 
When  lex  fori  governs,  491 
When  lex  loci  governs,  491 
Probate : 

Counterclaim,  581 
Proceedings  in  rem,  503 

Promissory  notes  (see  infra.  Bills  of  Ex- 
change and  Promissory  Notes)  : 
Counterclaim,  603 
Public  officers,  542 
Receivers,  533 
Recoupment,  546 

Action  brought  before  time  for  plaintiff's 

performance,  563 
Actions  upon  express  contract,  557 
Admiralty,  548 
Assignments  of  contract,  562 
Bailments,  555 

Action  by  bailee  for  hire  to  recover  com- 
pensation, 555 
Action  by  bailee  to  recover  hire,  556 
Action  by  bailor  against  common  carrier 

for  negligence.  556 
Action   by   common   carrier   to  recover 
compensation,  555 
Bills  and  notes,  see  infra.  Bills  of  Ex- 
change and  Promissory  Notes. 
Breach  before  action  but  damages  suffered 

afterwards,  563 
Breach  by  person  not  a  party  to  action.  S62 
Breach  bv   plaintiff  after  action  brought. 
S63 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Recoupment,  cont'd. 

Breach  of  implied  term  of  contract,  556 
Burden  of  proof,  560 

Claims  must  arise  out  of  same  transaction 
or  relate  to  same  subject-matter,  see 
infra,  Claims  in  Recoupment  Must 
Akise  Out  of  Same  Transaction  or 
Relate  to  Same  Subject-matter. 

Common-law  origin,  547 

Contract  must  be  valid,  563 

Contracts  : 

Claim  founded  on  contract  against  claim 
founded  on  tort,  558 
Cross-action,  548 

Cross-action  must  lie  between  parties,  562 
Damages  must  have   been  occasioned  by 

plaintiff,  562 
Death  of  plaintiff,  562 
Definition,  546 

Development  and  growth  through  judicial 

decisions,  547 
Doctrine  favored  by  courts,  548 
Equity,  548 
Evidence,  560 

Exclusive    remedy    provided    by  statute, 

563 

Express  contract,  557 

Fraud  of  plaintiff  not  essential  elements  of 

recoupment,  550 
Growth  of  doctrine,  547 
Implied  term  of  contract,  556 
Limitation  of  actions,  561 
Limitations  of  doctrine,  562 
Matter  of  right,  548 

Mutuality,  see  infra,  Claims  in  Recoup- 
ment Must  Arise  Out  of  Same  Trans- 
action or  Relate  to  Same  Subject- 
matter. 

Nature,  547 

Negligence  of  plaintiff,  556 
Origin,  547 

Plaintiff  must  be  responsible  for  damages, 
562 

Plaintiff's  default  caused  by  defendant's 

breach,  563 
Purpose  of  recoupment,  548 
Reason  for  doctrine,  548 
Recoupment  and  counterclaim,  547 
Recoupment  for  breach  of  contract  sued  upon, 
549 

Action  against  factor,  552 
Action  by  attorney,  552 
Breach  of  contract  as  failure  of  con- 
sideration, 551 
Building  contracts,  551 
Contract  of  sales,  see  infra,  Sales. 
Contracts  for  personal  services,  552 
Contracts  to  furnish  materials,  551 
Contracts  to  furnish  services,  551 
Delay  in  completion  of  work,  552 
Failure  to  complete  work,  552 
Fraud  of  plaintiff  not  an  essential  ele- 
ment, 550 
General  rule,  549 

Negligence  or  other  default  of  employee, 
552 

Recoupment  and  failure  of  consideration, 
551 

Services,  551,  552 

Wilful  tort  by  employee,  552 

Work  completed  by  employer,  552 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Recoupment,  cont'd. 

Refusal  by  plaintiff  before  time  for  per- 
formance, 563 
Remedy  in  nature  of  cross-action,  548 
Replevin,  560 

Set-off  and  recoupment  distinguished  from 
counterclaim,  570,  575 
Admission  of  plaintiff's  claim,  571 
Affirmative   judgment   on  counterclaim, 
57i 

Counterclaim  broader  than  set-off  and 
recoupment,  570 

Counterclaim    includes    set-off    and  re- 
coupment, 570 

Equitable  demands  included,  570 

Ex  contractu  and  ex  delicto,  571 

General  rule,  570 

Liquidated  demands,  571 

Technical  set-off  still  retained,  571 

Unliquidated  demands,  571 
Set-off  distinguished  from,  495,  547,  549 
Statute  of  limitations,  561 
Statutes,  567 

Statutory  enactments,  568 

Statutory  provisions  relating  to  counter- 
claim, 567 
Suit  by  executor  or  administrator,  562 
Torts : 

Claim  founded  on  contract  against  claim 

founded  on  tort,  558 
Recoupment   of  claim   founded  on  tort 

against  claim  founded  on  contract,  559 
Where  exclusive  remedy  provided  by  stat- 
ute, 563 

Relinquishment  and  deprivation  of  right,  497 

Agreement  to  pay  "  without  defalcation," 
498 

Effect  of  agreement,  497 

Instances  of  insufficient  waivers,  497 

Instances  of  valid  agreements,  497 

Invalid  waivers,  497 

Valid  waivers,  497 

View  that  right  of  set-off  cannot  be  waived, 
497 

View  that  right  of  set-off  may  be  waived, 
497 
Rem : 

Proceedings  in,  503 
Replevin,  502 

Counterclaim,  580,  584,  602 
Recoupment,  560 

Representative  capacity   (see  infra.  Execu- 
tors and  Administrators),  526. 

Representatives,  see  infra,  Executors  and 
Administrators. 

Rescission : 

Counterclaim,  603 

Whether  purchaser  must  rescind  contract, 

555 

Res  judicata : 

Demands    barred    by    doctrine    of  res 
judicata,  514 
Retroactive  statute : 

Counterclaim,  579 
Sales : 

Counterclaim,  586,  593,  601 

Fraud,  558 

Recoupment,  553 

Breach  of  contract  by  seller,  553 
Breach  of  covenants  in  conveyance  of 
land,  554 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Sales,  cont  d. 

Recoupment,  cont'd. 
Deceit,  554 

Failure  to  deliver  on  time,  553 
Failure  to  supply  all  goods  contracted 

for,  553 
Fraud,  554 
Fraud  by  lessor,  555 
Fraud  in  sale  of  personalty,  554 
Fraud  in  sale  of  realty,  554 
Fraudulent  statement  as  to  amount  of 

land  comprised  in  lease,  555 
in  general,  553 
Misrepresentation,  554 
Rescission  of  contract,  555 
Restoration     of    property  unnecessary, 

555 

Same  subject-matter,  see  infra,  Claims  in 
Recoupment  Must  Arise  Out  of  Same 
Transaction  or  Relate  to  Same  Subject- 
matter. 

Same  transaction,  see  infra,  Claims  in  Re- 
coupment Must  Arise  Out  of  Same 
Transaction  or  Relate  to  Same  Subject- 
matter  ;  Counterclaim. 

Satisfaction,  513 

Seamen,  see  Seamen. 

Separate  property  of  married  women,  536 
Services : 

Counterclaim,  587 
Failure  to  perform  services,  492 
Improper  performance  of  services,  493 
Recoupment,  551 

Contracts  for  personal  services,  552 
Contract  to  furnish  services,  551 
Negligence  or  other  default  of  employee, 
552 

Set  off.  488 

Actions,  495 

Actions  in  which  available,  see  infra,  Ac- 
tions in  Which  Available. 

Bills  of  exchange  and  promissory  notes,  see 
infra,  Bills  of  Exchange  and  Promis- 
sory Notes. 

Cause  of  action  to  which  set-off  applied, 
498 

Common  law,  489 

Construction  of  statutes,  see  infra,  Con- 
struction of  Statutes. 

Counterclaim:  (see  infra,  Counterclaim): 
Set-off  may  be  replied  to  counterclaim, 
581 

Definition,  488 

Effect  of  failure  to  use  set-off,  see  infra, 
Effect  of  Failure  to  Use  Set-off. 

Equity,  see  infra,  Equity. 

General  principles,  495 

In  general,  495 

Jurisdictional  questions,  500 

Mutuality,  see  infra.  Mutuality. 

Nature  of  set-off,  see  infra,  Nature  of 
Set-off.  ( 

Negotiable  instruments,  see  infra.  Bills  of 
Exchange  and  Promissory  Notes. 

Origin,  489 

Payment  distinguished  from,  493 

Plaintiff's  right  to  discontinuance  or  non- 
suit, 499 

Plaintiff's  right  to  set-off,  500 

Promissory  notes,  see  infra,  Bills  of  Ex- 
change and  Promissory  Notes. 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Set-off,  cont'd. 

Recoupment  distinguished  from,  495,  547, 
549 

Relinquishment  and  deprivation  of  right, 
see  infra,  Relinquishment  and  De- 
privation of  Right. 

Requirement  of  mutuality,  see  infra,  Mu- 
tuality. 

Right  to  withdraw  set-off,  497 

Set-off  against  set-off,  500 

Set-off  and  recoupment  distinguished  from 
counterclaim,  570,  575 
Admission  of  plaintiff's  claim,  571 
Affirmative    judgment    on  counterclaim, 
57i 

Counterclaim   broader  than   set-off  and 
recoupment,  570 

Counterclaim  includes  set-off  and  recoup- 
ment, 570 

Equitable  demand  included,  570 

Ex  contractu  and  ex  delicto,  571 

General  rule,  570 

Liquidated  demands,  571 

Technical  set-off  still  retained,  571 

Unliquidated  demands,  571 
Set-off  governed  by  principles  applicable  to 

actions,  495 
Statutes  of  set-off,  see  infra,  Statutes  of 

Set-off. 

Statutes  relating  to  actions  not  applicable 

to  set-off,  495 
Subjects  of  set-off,  see  infra,  Subjects  of 

Set-off. 

Torts,  see  infra,  Action  For  Unliqui- 
dated Damages. 

Unliquidated  damages,  see  infra,  Actions 
For  Unliquidated  Damages. 

Whether  defendant  entitled  to  judgment 
for  balances,  498 

Whether  plaintiff  must  have  cause  of  ac- 
tion, 498 

Withdrawal  of  set-off,  497 
Set-off  must  be  subsisting  cause  of  action,  512 
Set-off  of  judgments,  610 
Shares  of  stock,  513 
Ships  and  shipping,  1044 

Recoupment  by  vessel  paying  loss,  1040 
Special  proceedings  : 

Counterclaim,  579 
State  : 

Actions  by  state,  504 
Statutes  of  set-off,  489 

Bankruptcy  statutes,  489 

Construction  of  statutes,  see  infra,  Con- 
struction of  Statutes. 

English  set-off  statutes,  490 

General  statutes  of  set-off,  489 

Object  of  set-off  statutes,  490 

Retention  of  the  term  set-off  in  counter- 
claim statutes.  491 

United  States  set-off  statutes,  490 

United  States  statutes  of  set-off,  490 
Statutory  liabilities,  507 
Stock,  513 
Stockholders,  542 
Subject-matter,  609 

Subject  of  action  Csee  infra,  Counterclaim), 

S05,  506 
Subject  of  set-off,  504 

Debts,  505 

Debts  of  different  nature,  505 

Volume  XXV. 


Set-off,  Recoupment, 


INDEX. 


and  Counterclaim 


SET-OFF,  RECOUPMENT.  AND  COUN- 
TERCLAIM, cont'd. 
Subject  of  set-off,  cont'd. 

Demands  not  sounding  in  damages  merely, 

In  general,  504 

Liquidated  demands,  505 

Set-off  must  be  subsisting  cause  of  action 

(see  infra,  Set-off  Must  Be  Subsisting 

Cause  of  Action),  512 
Under  bankruptcy  acts,  517 

Bank  deposits,  519 

Claim   becoming   due   after  bankruptcy, 
518 

Claims  not  due,  518 

Conditional  or  contingent  liabilities,  519 
Credit    must    exist    before  bankruptcy, 
517 

Mutual  credit,  517 

Mutual  credits  necessary,  518 

Mutual  dealings,  519 

What  constitutes  mutual  credits,  518 

When  claim  must  become  due,  517 

Under  set-off  statutes,  504 

Unliquidated    damages,    see    infra,  Un- 
liquidated Damages. 
Subsisting  cause  of  action,  see  infra,  Set-off 

Must  Be  Subsisting  Cause  of  Action. 
Summary  proceedings : 

Counterclaim  in  summary  proceedings  by 
landlord,  581 
Suretyship,  540 

Actions  against  principal  and  surety,  540 

Actions  against  sureties,  541 

Actions  by  principal,  540 

Assignment  of  principal's  demand  to  surety, 
S4i 

Claim  against  plaintiff  as  principal  and  an- 
other as  surety,  541 

Claims  assigned  to  surety  by  principal,  541 

Counterclaim : 

Action  against  principal  and  surety,  578 

Counterclaim  by. sureties,  574 

Equitable  right  of  set-off,  541 

Intervention  of  principal,  542 

Judgment  for  balance,  541 

Principal's  right  of  set-off,  540 

Recoupment  by  surety  on  note,  558 

Right  of  defendants  to  judgment  for  bal- 
ance, 540 

Set-off  by  surety  of  claim  due  to  principal 
not  sued,  541 

Surety's  equitable  right  of  set-off,  541 

Surety's  right  of  set-off,  540 
Surviving  debtors  or  creditors,  527 
Surviving  partners,  see  infra,  Partnership. 
Taxes,  507 

Counterclaims,  608 
Tax  proceedings,  504 

Torts  (see  infra,  Actions  for  Unliquidated 
Damages  ;  Unliquidated  Damages)  : 

Actions  for  tort,  599,  600 

Arising  out  of  transaction  which  is  founda- 
tion of  plaintiff's  claim,  598 

Assault,  598 

Connection  with  subject-matter,  598 
Contract  cannot  be  counterclaimed  against 

tort,  600 
Contracts,  599 

Counterclaim,  579,  584,  590,  592 

Assault  and  affray,  591 
Counterclaim  for  distinct  tort,  599 
Counterclaim  on  distinct  contract,  600 
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SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Torts,  cont'd. 

Counterclaims  in  contract  allowed  in  ac- 
tions of  tort,  598 
Counterclaims  in  tort  allowed  in  actions  for 
tort,  598 

Counterclaims  in  tort  disallowed,  599 

Discordant  cases,  600 

False  imprisonment,  600 

Malicious  prosecution,  600 

Negligence,  598 

Recoupment : 

Recoupment  of  tort  against  tort,  559 

Recoupment  of  claim  founded  on  contract 
against  claim  founded  on  tort,  558 

Recoupment  where  there  is  wilful  tort  of 
employee,  552 

Tort  not  allowed  as  counterclaim,  601 
Transactions,  see  infra,  Same  Transaction. 
Trespass,  502 
Trespass  on  the  case,  502 
Trover  and  conversion,  502 

Recoupment,  559 
Trust  moneys,  508 
Trusts  and  trustees,  533 

Actions  against  trustees,  533 

Actions  by  trustees,  533 

Right  of  set-off  against  trustees,  533 

Set-off  against  trust  funds,  533 

Set-off  of  judgments,  625 

Trustee's  right  of  set-off,  533 
Undisclosed  principal,  538 
United  states : 

Counterclaim,  608 
Unliquidated  damages  (see  infra,  Actions  for 
Unliquidated  Damages),  505 

Breach  of  contract,  506 

Claim   for  breach  of  contract  to  deliver 

goods,  510 

Claim  for  reasonable  value  of  services  or 

goods,  509 
Claims  for  contribution,  510 
Claims  for  taking  usurious  interest,  507 
Claims  which  may  be  made  certain,  509 
Counterclaim,  580 

Covenants,  damages  for  breach  of,  510 
Damages  arising  from  contract,  express  or 

implied,  506 
Damages   arising   from    independent  con- 
tracts, 507 

Damages  for  breach  of  contract  to  carry 

goods,  511 

Damages  for  breach  of  contract  to  collect 

bill  or  note,  5 1 1 
Damages  for  torts,  508 

Damages  for  torts  recoverable  in  assump- 
sit, 508 

Damages  liquidated  by  agreement,  509 
Damages  recoverable  in  assumpsit,  506 
"  Debts,"  506 

"  Debts  and  demands,"  506 

Demand  must  arise  upon  contract,  507 

Demands  necessitating  an  accounting,  510 

General  rule,  501,  505 

Guaranty,  511 

Liability  under  a  guaranty,  511 
Loss  under  policy  of  insurance,  510 
Penalty,  509 
Recoupment,  561 
Rent,  511 

Statutes  restricted  to  debts  or  debts  and 
demands,  506 
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Shelley's  Case  (Rule  inj. 


SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM, cont'd. 
Unliquidated  damages,  cont'd. 
Statutory  liabilities,  507 
Subjects  of  set-off,  505 
Taxes,  507 
Torts,  508 
Trust  moneys,  508 

What  damages  are  liquidated  and  what  un- 
liquidated, 509 
Counterclaim,  571,  577 
Usury : 

Claims  for  taking  usurious  interest,  507 

Counterclaim,  583 
Waiver    (see  infra.  Effect  of  Failure  to 
Use  Set-off;  Relinquishment  and  De- 
privation of  Right) : 

Waiver  of  right  of  set-off  against  assignee, 
53i 

Waiver  of  counterclaim,  573 
Waiver  of  torts,  see  infra,  Torts. 
Warranty : 

Recoupment,  553 
Without  defalcation,  498 
Working  contracts  : 
Recoupment,  55 1 
Recoupment : 

Contracts  to  furnish  services,  materials, 

etc.,  551  • 
Delay  in  completion  of  work,  552 
Failure  to   finish   work  under  contract, 
552 

Negligence  or  other  default  of  employee, 

552 

SET  OUT,  626 
SET-SCREW,  626 
SETTING,  483 
SETTING  FORTH,  626 
SETTLE,  626,  627,  628,  629 
SETTLED  CASE,  630 
SETTLED  INSANITY,  630 

SETTLEMENT,  626 

Account,  626 
Residence,  629 

SET  UP,  483 

SEVER,  630 

SEVERABLE,  630 

SEVERABLE  CONTRACTS,  630 

SEVERAL,  630 
All,  630 

SEVERAL  FISHERY,  631 

SEVERALLY,  631 

SEVERANCE,  631 

SEVERE,  631 

SEVERE  ILLNESS,  631 

SEWAGE,  631 

SEWER,  631 

SHALL.  633 
Futurity,  635 

Mandatory  directories,  634,  635 
May,  633 
Shall  be,  635 


SHALL,  cont'd. 
Should,  1 06 1 

Statutes  construed  as  mandatory,  633 

In  general,  633 

Privilege  or  benefit  to  individual,  633 
Shall  contrasted  with  may,  633 
Statutes  construed  as  permissive,  634 
In  general,  634 
Intent  governs,  634 
Public  officers,  634 

SHAM,  635 

SHAPE,  636 

SHARE,  636 

Choses  in  action,  636 
Share  of  stock,  636 
Stocks,  636 
Wills,  636 

SHARE  AND  SHARE  ALIKE,  637 

SHAREHOLDER,  638 

SHARP,  638 

SHAVE,  638 

SHEAVE,  638 

SHEEP,  638 

SHEER,  638 

SHEETS  OF  MUSIC,  638 

SHELLEY'S  CASE  (RULE  IN),  639 

Abolition,  see  infra,  Jurisdiction  in  Which 
Rule  Obtains,  Abolition,  Modification, 
Etc. 

Assigns : 

Then  surviving,  652 

Children,  see  infra,  Limitation  Must  be  to 
Heirs  Qua  Heirs. 

Construction,  see  infra,  Not  Rule  of  In- 
tention. 

Deeds,  648 

Descriptio   personarum,    see   infra.  Limita- 
tion Must  Be  to  Heirs  qua  Heirs. 
Equitable  estate,  644,  648 

Conflict  in  early  cases,  648 

Does  not  apply  to  executory  trusts  nor 

marriage  articles,  649 
Estates  must  be  both  legal  or  both  equi- 
table, 648 
Passive  trust,  648 

Rule  applies  to  equitable  estates,  648 
Executory  trusts,  649 

Fee  tail,  see  infra,  Prior  Estate;  Subse- 
quent Estate. 
General  review  of  rule,  642 
Heirs : 

Then  surviving,  652 
Heirs  must  be  deduced  solely  from  person  taking 
freehold,  645 
Freehold  to  one,  remainder  to  heirs,  etc., 

of  him  and  another  or  others,  645 
Freehold  to  several  and  remainder  to  heirs, 

etc.,  of  one  of  them,  647 
General  principles,  645 
Persons  incapable  of  having  common  heir, 
647 

Heir  qua  heirs,  see  infra.  Limitation  Must 

Be  to  Heirs  qua  Heirs. 
Intention,  see  infra.  Not  Rulf.  of  Intention. 
Issue,  see  infra.  Limitation   Must   Be  to 

Heirs  qua  Heirs. 
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SHELLEY'S  CASE  (RULE  IN),  cont'd. 
Jurisdictions  in  which  rule  obtains,  abolition, 

modification,  etc.,  653 

Alabama,  653 
Arkansas,  653 
California,  653 
Canada,  653 
Connection,  653 
Delaware,  654 
District  of  Columbia,  654 
England,  653 
Florida,  654 
Georgia,  654 
Illinois,  654 
Indiana,  654 
Iowa,  654 
Kansas,  654 
Kentucky,  654 
Maine,  654 
Maryland,  654 
Massachusetts,  654 
Michigan,  655 
Minnesota,  655 
Mississippi,  655 
Missouri,  655 
Montana,  655 
New  Hampshire,  655 
New  Jersey,  655 
New  York,  655 
North  Carolina,  656 
North  Dakota,  656 
Ohio,  657 
Pennsylvania,  656 
Rhode  Island,  656 
South  Carolina,  656 
South  Dakota,  657 
Tennessee,  657 
Texas,  657 
Virginia,  657 
Washington,  657 
West  Virginia,  657 
Wisconsin,  657 
Leaseholds,  649 
Limitation  must  be  to  heirs  qua  heirs,  641,  649 
Children,  651 

Descriptio  pcrsonarnm,  650 
General  principles,  649 

Heirs  of  the  body  primarily  words  of  limi- 
tation, 650 
Issue,  651,  652 

Issue  used  as  descriptio  personarum,  650 
Remainder  to  children,  651 
Rule  operative  if  limitation  is  equivalent 

to  one  to  heirs  or  to  heirs  of  the  body, 

650 

Superadded  words,  652 
Superadded  words  of  limitation,  653 
What  limitations  will  be  so  considered,  651 

Marriage  articles,  649 

Mediate  or  immediate.  643,  644 

Modification,  see  infra,  Jurisdiction  in 
Which  Rule  Obtains,  Abolition,  Modi- 
fication, Etc. 

Not  rule  of  intention,  640 

Express  declaration  against  operation  of 

rule,  641 
In  general,  640 

Rule  held  to  be  one  of  construction,  641 

Two  questions  involved,  642 
Origin,  639 
Oriain  of  rule,  640 
Personal  property,  649 

Rule  applies  to  personal  property,  649 


SHELLEY'S  CASE  (RULE  IN),  cont'd, 
Personal  property,  cont'd. 

Yields  to  contrary  intent,  650 
Prior  estate,  642 

Any  state  of  freehold  sufficient,  642 
Fee  tail,  643 

Fee  tail  becomes  fee  simple,  643 
Fee  tail  special,  643 
Freehold  in  remainder,  642 
In  general,  642 

Possibility  of  freehold  estate  terminating  in 
lifetime  of  ancestor,  642 

To  heirs,  general  or  special,  643 
Remainder,  see  infra,  Subsequent  Estate. 
Same  instrument  must  give  both  estates,  648 
Sons,  652 
Statement,  639 
Subsequent  estate,  643 
Subsequent  limitation  over,  644 
Snperadded   words    (see   infra,  Limitation 

Must  Be  to  Heirs  qua  Heirs),  652 
Superadded  words  of  limitation,  653 
Surviving,  652 

Trusts,  see  infra.  Equitable  Estates. 
Two  questions  involved,  642 
Wills,  648 

SHELLFISH,  657 
SHELLS,  657 


CONSTABLES 

658 
689 


(sec 


SHERIFFS  AND 

Sheriffs'  Sales), 
Action  on  official  bond, 
Admissions : 

Deputy,  679 
Advertisement : 
Amendment,  689 
Failure  to  advertise  sale,  70s 
Appointment  or  election,  663 

Appointment  to  fill  vacancy,  664 
Constables,  663 

Deputies,  see  infra,  Deputies. 
Sheriffs,  663 

Special  sheriff  or  constable,  664,  674.  675 
Arrests     (see  infra.  Liabilities  for  Taking 
Insufficient  Security),  672 
Arrest  without  warrant,  672 
Compensation  for  making  arrest,  730 
Failure  to  make  arrest,  672 
In  general,  672 
Powers  and  duties,  672 
Assignments,  6q7 

Right  of  plaintiff  to  control  manner  of  exe- 
cution, 683 
Attendance  upon  court : 

Fees  and  compensation,  731 
Attorney  and  client : 

Instructions  from  plaintiff's  attorney,  683 
Instructions  of  attorney  as  excuse  for  non- 
execution,  692 
Liability  of  attorney  for  fees,  736 
Attorney's  fees  : 

Indemnitors,  688 
Bonds  (see  infra,  Action  on  Official  Bond), 
665.  723 

Acts  done  in  official  capacity,  723 
Acts  not  done  in  official  capacity,  724 
Amount  of  liability,  726 
Application  of  proceeds,  728 
Approval.  666 

Bond  covers  official  term.  725 
Bonds  strictly  construed,  723 
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SHERIFFS  AND  CONSTABLES,  cont'd. 
Bonds,  cont'd. 

Breaches  of  duties  in  regard  to  execution 

of  process,  726 
Defaults  after  end  of  term,  725 
Defaults  before  execution  of  bond,  725 
Deputies,  676 
Deputy's  bond,  680 
Disputed  ownership,  728 
Distinction   between   virtue   of  office  and 

color  of  office,  724 
Duration  of  liability,  725 
Effect  of  failure  to  file  bond,  665 
Effect  of  failure  to  file  new  bond,  666 
Effect  of  invalid  provisions,  666 
Enforcement  of  liability,  729 
Execution  of  process,  726 
Extent  of  liability,  723 
Failure  to  execute  process,  726 
Form  of  bond,  665 
Funds  not  received  as  officer,  728 
Funds  not  received  in  official  capacity,  728 
Funds  received  as  agent,  728 
Illustration  of  acts  not  done   in  official 

capacity,  724 
Indictment  for  failure  to  give  bond,  665 
In  general,  728,  729 
Liability  for  funds  collected,  714 
Liability    for    funds    collected   by  officer, 

728 

Liability  for  particular  acts  or  omissions, 
726 

Liability  of  sheriff's  bond  for  deputy,  676 
Liability  on  deputy's  bond,  680 
Money  received  after  return  day,  728 
Nature  of  liability,  23 
Necessity  for,  665 

Not  liable  for  acts  done  under  color  of 

office,  724 
Official  acts,  723 
Penalties,  725 
Private  acts,  724 
Scope  of  authority,  724 
Seizure  of  exempt  property,  727 
Seizure  of  stranger's  property,  727 
Sufficiency,  665 

Taking  insufficient  security,  727 
Taxes,  728 
To  whom  liable,  723 
Validity  as  common-law  bond,  666 
Void  process,  727 

When  connected  with  unofficial  acts,  724 
Where    officer   exceeds   himself   in  office, 

725 

Breaking  open  doors,  701 
Business : 

Press  of  business  as  excuse  for  nonexecu- 
tion,  689 

Collections  (see  infra.  Deputies;  Execution 
of  Civil  Process;  Funds): 

l  iability  in  regard  to  collection  of  claims 
without  process,  680 

Liability  on  bond,  see  infra,  Bonds. 

Without  process,  680 
Color  of  office,  724 
Commitment : 

Fees  and  compensation,  731 
Compensation,  730 

Assistants,  734 

Attendance  upon  court,  731 

Commitment,  731 

Constitutionality  of  statute,  F30 

Construction  of  statute,  730 
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SHERIFFS  AND  CONSTABLES,  cont'd. 
Compensation,  cont'd. 

Cost  of  transporting  prisoners  and  of 
necessaries  furnished  to  them  in  transit, 
736 

Deputies,  734 

Duties  for  which  no  compensation  is  pro- 
vided, 735 

Executing    warrants    and    like  criminal 

process,  730 
Execution  of  mesne  and  final  process,  731 
Expenses,  733 

Expenses  and  disbursements  incident  to 
performance  of  official  duties,  733 

Expenses  of  keeping  and  caring  for  prop- 
erty levied  upon,  735 

General  principles  governing  amount  of 
compensation,  733 

Jailors,  734 

Keeping  and  maintaining  prisoners,  734. 
Making  arrests,  730 
Making  returns  to  court,  732 
Mileage,  733 

Multiplication  of  official  service  for  the 
purpose  of  enhancing  fees,  730 

No  right  to  compensation  at  common  law, 
730 

Prepayment,  736 

Recovery  of  compensation  by  de  jure  offi- 
cer, 667 

Right  to  demand  prepayment,  736 
Salary,  730 

Salary  from  crown,  730 
Services  at  elections,  732 
Service  of  process,  731 
Special  bailiffs,  733 
Summoning  jurors,  731 
Traveling  expenses,  733 
Unofficial  services,  733 
Unofficial  services  and  expenditures,  735 
Confusion  of  goods,  703 

Confusion  of  process,  see  infra,  Tortious 
Acts  Committed  under  Color  of  Valid 
Process. 

Conservator  of  peace,  672 

Constable  (see  infra,  Appointment  or  Elec- 
tion), 662 
Definition,  662 

Liability  of  attorney  for  fees,  736 
Constitutional  law : 

Compensation,  730 
Fees,  730 

Protection  to  sheriff  where  statute  is  un- 
constitutional, 702 
Contempt : 

Attachment  for  contempt,  688 
County,  see  infra.  Judicial  Officer. 
Criminal  liability,  720 

Criminal  liability  of  sheriff,  720 
Custodian  of  jail  and  prisoners,  see  infra. 

Prisons. 
Damages ; 

Action  of  deputy,  679 

Conversion.  705 

Damages  for  taking  insufficient  security. 
720 

Failure  to  execute  process.  695 

Failure  to  pay  over  money  collected,  718 

Indemnitors.  687 

Liability  for  actual  damages  only,  695 
Loss  of  property,  713 
Receiptor,  710 
Torts,  705 
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SHERIFFS  AND  CONSTABLES,  cont'd. 

Death,  668 

De  facto  officers,  067 

Deputies,  673 

Protection  afforded  by  process,  700 
Recovery  of  compensation  by  de  jure  offi- 
cer, 667 

Defenses,  see  infra,  Excuses  and  Defenses. 
Delivery   bond,   see   infra,    Liabilities  for 

Taking  Insufficient  Security. 
Demand  : 

Failure  to  pay  over,  716 
Receiptor,  709 
Deputies  isee  infra,  Sheriffs'  Sales;  Special 
Sheriff  or  Constable),  673 
Appointment,  674 

Consent  of  designated  persons,  675 
Constable  may  appoint  a  special  deputy, 
674 

Delegation  of  authority,  675 
Formalities,  673 
Oath,  674 
Qualifications,  674 

Special   deputies   appointed  by  general 

deputies,  675 
Who  may  appoint,  674 
Who  may  be  appointed,  675 
Bonds,  680 

Classes  of  deputies,  673 
Compensation,  676,  734 
De  facto  deputy,  673 
Expiration  of  office,  676 
Fees,  734 

Joint  liability,  680 
Liability  of  deputy,  679 

Deputy  not  liable  for  mere  nonfeasance, 

679 

Deputy    personally    liable    for  malfeas- 
ance, 679 

Deputy  personally  liable  though  sheriff 

is  not,  679 
Liability  to  state,  679 
To  third  persons,  679 
Liability  for  deputy's  acts,  676 

Acquiescence  in  deputy's  unofficial  acts, 
678 

Action  to  enforce  liability,  679 

Acts   for  which   sheriff  has  been  held 

liable,  677 
Acts  under  color  of  office,  677 
Admissions  of  deputy,  679 
Collections,  677 
Damages,  679 

Deputy  as  witness  for  sheriff,  679 
Deputy  personally  liable  for  malfeasance, 
679 

Deputy's  contracts  for  assistance,  678 
General  rule  as  to  sheriff's  liability,  676 
Illustrations  of  sheriff's  liability,  677 
Liability  of  sheriff's  bond  and  sureties, 
678 

Limitation  of  general  rule,  677 

Sheriff's  bond,  678 

Sheriff's  liability,  676 

Sureties  of  sheriff,  678 

Unofficial  acts  of  deputy,  677 

Unofficial  contracts,  678 
Liability  on  deputy's  bond,  680 
Nature  and  character  of  office,  673 
Powers  and  duties,  67s 
Removal  of  deputy,  676 
Whether  sheriff  and  deputy  jointly  liable, 

680 


SHERIFFS  AND  CONSTABLES,  cont'd. 

Disbursements,  see  infra,  Compensation. 
Disqualification  by  interest,  670 
Drunkenness,  669 
Due  diligence,  681 

Execution  impossible  notwithstanding  due 
diligence,  691 

Execution  of  civil  process  : 

Duty  to  use  due  diligence,  681 

Impossible  execution,  691 
Duties,  669 

Duties  and  liabilities  after  end  of  term,  720 

Deputies,  721 

Distinction  between  levies  on  chattels  and 

levies  on  land,  721 
Liability    for    defaults    committed  during 

term,  722 

Liability  of  incoming  sheriff  for  property, 
723 

Must  complete  unfinished  service,  720 
Necessity  of  complete  execution  of  process, 
720 

New  and  distinct  writ  in  same  proceeding, 
722 

Sheriff  his  own  successor,  721 
Statutory  provisions,  721 
Turning  over  office  to  successor,  722 
Where  writ  wholly  unexecuted,  722 

Election,  see  infra,  Appointment  or  Elec- 
tion. 

Election  fees : 

Compensation  for  services  at  election,  732. 

Eligibility,  662 
Defaulter,  663 

Former  removal  from  office,  663 

Holding  incompatible  office,  663 

In  England,  662 

In  the  United  States,  662 

Property  qualifications,  663 

Succeeding  himself,  663 
Escape,  671 
Estoppel : 

Conduct  prejudicial  to  sheriff,  711 

Estoppel  to  assert  ownership  in  third  per- 
son, 711 

Estoppel  to  deny  levy  of  judgment,  711 
Estoppel    to    deny    receipt    of  property, 
711 

Estoppel  to  deny  regularity  of  judgment, 
711 

Receiptor  not  necessarily  estopped  to  deny 
title,  711 

Recital  of  ownership  in  attachment  debtor, 
711 

Return  of  property  to  true  owner,  711 
Evidence : 

Action    for    failure    to    execute  return 

process,  694 
Action  on  failure  to  execute  process,  695 
Burden  of  proof,  694 

Burden  of  proving  matters  of  defense  or 
in  mitigation  of  damages,  694 

Conclusiveness  of  return,  695 

Existence  of  property  subject  to  levy, 
694 

Officer  presumed  to  have  performed  his 
duty,  694 

Officer's  knowledge  of  property,  694 
Receipt  of  process,  694 
Return : 

Conclusiveness  of  return,  695 
When  plaintiff  must  show,  694 
Excessive  levy,  701 
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SHERIFFS  AND  CONSTABLES,  cont'd. 
Excuses  and  defenses,  689 

Debtor's  property  exhausted  by  priorities, 
693 

Execution  impossible  notwithstanding  use 

of  due  diligence,  691 
Exempt  property,  691 
Fees  not  prepaid,  692 
Honest  motive,  690 
Illness  of  officer,  690 
Illustrations  of  defenses,  694 
Indemnity,  693 
Insolvency  of  defendant,  693 
Instructions  of  attorney,  692 
Instructions  of  plaintiff,  692 
Interest  disqualification,  691 
Irregularities  in  proceedings  subsequent  to 

attachment,  691 
Irregular  process,  690 
Judgment  paid,  693 
Lack  of  indemnity,  693 
Mistake  of  law,  690 

Officer  not  bound  or  authorized  to  execute, 
691 

Omission  due  to  plaintiff's  conduct  or  in- 
structions, 692 
Ownership  of  property,  692 
Payment  of  judgment,  693 
Prepayment  of  fees,  692 
Press  of  business,  689 

Proceedings  stayed  by  order  of  court,  691 
Process  valid  on  its  face,  690 
Property  owned  by  third  persons,  691 
Various  defenses,  693 
Void  judgment,  690 
Void  process,  690 
Execution  of  civil  process  (see  infra,  Duties 
and  Liabilities  After  End  of  Term  ; 
Protection  Afforded  by  Process),  680 
Action  on  official  bond,  689 
Amercement,  689 

Contracts  not  to  execute  process  void, 
681 

Damages,  see  infra,  Damages. 

Defenses,  see  infra,  Excuses  and  De- 
fenses. 

Duty  to  execute,  680 

Duty  to  execute  and  return,  680 

Duty  to  use  due  diligence  : 

Diligence  mixed  question  of  law  and 
fact,  682 

Due  diligence  means  ordinary  and  rea- 
sonable diligence,  682 

Duty  to  levy  without  unreasonable  delay, 
682 

Duty    to    make    seasonable    return  to 

process,  682 
General  rule,  681 

Officer  bound  to  make  diligent  search  for 

property,  682 
Process  to  be  executed  with  expedition, 

682 

Search  for  property,  levy  of  writ  and  re- 
turn, 682 

What  constitutes  diligence  depends  upon 
circumstances  of  case,  682 

Evidence,  see  infra,  Evidence. 

Excuses,  see  infra,  Excuses  and  De- 
fenses. 

Indorsement  of  time  of  receipt  upon  writ, 
681 

Liability  for  defaults  in  regard  to  sale  of 
property,  see  Sheriff's  Sales. 
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SHERIFFS  AND  CONSTABLES,  cont'd. 
Execution  of  civil  process,  cont'd. 

Liability  for  failure  to  indorse  time  of  re- 
ceipt upon  writ,  681 
Liability  for  insufficient  levy,  683 

Amount  realized  from  sale 'best  evidence 

of  value,  684 
Criterion  of  sufficient  levy,  683 
Illustrations,  683,  684 
In  general,  683 
Liability  for  insufficient  return,  see  infra. 

Returns. 
Liability  for  not  executing,  680 
Liability  on  official  bond,  689 
Liability  on  official  bond,  see  infra,  Bond. 
Officers  liable  for  failure  to  execute  and 

return  process  in  general,  680 
Remedies  of  party  injured,  688 
Right  of  plaintiff  to  control  manner  of  execu- 
tion, 683 

Instructions  binding  on  officer,  683 
Instructions  from  plaintiff's  attorney,  683 
May  refuse  to  do  unlawful  act,  683 
Necessity  for  written  directions,  683 
Where  judgment  has  been  assigned,  683 
Several  writs  against  same  defendant,  682 
Summary  proceedings,  689 
Time  of  receipt  upon  writ,  681 
Title  to  property  disputed,  see  infra,  Title 

to  Property  Disputed. 
To  whom  officers  liable,  688 
Illustrations,  688 
In  general,  688 

Sureties  of  judgment  debtor,  688 
When  cause  of  action  accrues,  689 
When  title  to  property  disputed,  see  infra, 
Title  to  Property  Disputed. 
Executions,  see  Sheriffs  and  Constables. 
Exemption  property  not  subject  to  seizure, 
696 

Exemptions    (see   infra,    Seizing  Property 
Not  Subject  to  Writ)  : 
Excuse  for  nonexecution,  691 
Receiptor,  711 

Seizure  of  exempt  property,  705 
Expense  of  keeping  and  caring  for  property, 

see  infra,  Compensation. 
Expenses,  see  infra,  Compensation. 
Extraterritorial  power,  670 
Fair  on  face,  see  infra,  Protection  Afforded 

by  Process. 
Fees    (see    infra,    Compensation;  Prepay- 
ment of  Fees) : 
Liability  for  exacting  legal  fees,  718 
Retention  of  fees  from  funds  in  hand,  714 
Forthcoming    bond,    see   infra,  Liabilities 

for  Taking  Insufficient  Security. 
Fraudulent  sales  and  conveyances  : 

Seizure  of  property  fraudulently  conveyed, 
704 
Funds : 

Incorrect  distribution,  715 
Liability  for  failure  to  pay  over,  714 
Actions  to  enforce  liability,  717 
Arrival  of  return  day  of  writ.  716 
Burden  of  proof,  717 
Conditions  precedent  to  liability,  716 
Demand,  716 
Defenses,  717 
Expenses,  714 
Fees,  714 

Form  of  action,  717 
General  rule,  714 
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SHERIFFS  AND  CONSTABLES,  cont'd. 
Funds,  cont'd. 
Liability  for  failure  to  pay  over,  cont'd. 
Interest,  718 

Liability  for  detention  by  deputy,  715 

Liability  to  judgment  debtor,  715 

Lial  'lity  upon  bond,  714 

Limitation  of  actions,  717 

Measure  of  damages,  718 

Money  received  on  an  execution  after  the 
return  day,  714 

Money  received  unofficially,  714 

Notes  received  for  collection,  714 

Officer  liable  for  wrongful  failure  to  pay 
over,  714 

Order  of  court,  716 

Presumptions,  717 

Retention  of  expenses,  714 

Retention  of  fees,  714 

Return  conclusive  on  officer,  718 

Statutory  penalties  for  wrongful  deten- 
tion, 715 

Summary  proceedings,  717 
Liability     for     improper    distribution  of 

funds,  715 
Liability  for  taxes,  716 

Liability  on  official  bond  for  funds  collected, 

see  infra,  Bonds. 
Payment  to  wrong  person,  715 
Holding  over,  667 

Holding  property,  see  infra,  Possession. 

Illegal  acts,  see  infra,  Tortious  Acts  Com- 
mitted under  Color  of  Valid  Process. 

Illegal  contracts : 

Contracts  not  to  execute  process,  681 

Incompatible  office,  663 

Indemnity  (see  infra,  Title  to  Property  Dis- 
puted) : 

Lack  of  indemnity  as  excuse  for  nonexecu- 
tion,  693 

Indorsement  of  time  of  receipt  upon  writ, 
681 

Injury  to  or  loss  of  property,  712 
Injury  to  property,  713 
Insolvency : 

Execution  defendant,  696 

Ownership  of  property,  696 
Insolvency  of  execution  defendant,  696 
Instructions  : 

Excuse  for  nonexecution  of  process,  691 

Right  of  plaintiff  to  control  manner  of  exe- 
cution, 683 

Insufficient  security,   see   infra,  Liabilities 
for  Taking  Insufficient  Security. 

Interest : 

Disqualification  by,  670 
Disqualification  for  interest,  691 
Excuse  for  nonexecution,  691 

Irregularities,  see  infra,  Protection  Afforded 
by  Process. 

Irregular  process : 

Excuse  for  nonexecution,  690 

Judgment : 

Payment  of  judgment  as  excuse  for  non- 
execution  of  process,  693 

Void  judgment,  see  infra,  Protection  Af- 
forded by  Process. 

Void  judgment  excuse  for  nonexecution  of 
process,  690 
Judgment  against  evidence : 

Admissions  of  officer  as  evidence  against 
sureties,  729 

Evidence  against  sureties,  729 


SHERIFFS  ANI>  CONSTABLES,  cont'd. 
Judicial  officer : 

Acts  outside  of  jurisdiction  not  valid,  670 
Constable  not  judicial  officer,  670 
Constable's  powers  extending  over  county, 
670 

Judicial  powers  at  common  law,  670 
Sheriff  not  judicial  officer,  670 
Sheriff's  power  limited  to  his  county,  670 
Judicial  power,  670 

Jurisdiction  (see  infra,  Judicial  Officer)  : 

Protection  afforded  by  process,  699 
Jury  trial : 

Fees  for  summoning  jurors,  731 

Title  to  property  disputed,  684 
Keeping  property : 

Cost  of  keeping  property,  706 

Expense  of  keeping  and  caring  for  prop- 
erty, 735 
Laches : 

Failure  to  pay  over  money  collected,  717 
Levy,  see  infra,  Execution  of  Civil  Process. 
Liabilities,  669 

Liabilities  for  taking  insufficient  security,  718 
Liability  of  sheriff  (see  infra,  Execution  of 

Civil  Process),  700 

End  of  term,  see  infra,  Duties  and  Liabil- 
ities After  End  of  Term. 

Exacting  legal  fees,  718 

Filing  bonds,  see  infra.  Bonds. 

Funds,  see  infra,  Funds. 

Injury  to  or  loss  of  property,  see  infra. 
Injury  to  or  Loss  of  Property. 

In  regard  to  funds,  see  infra,  Funds. 

Liabilities  for  taking  insufficient  security, 
see  infra,  Liabilities  for  Taking  In- 
sufficient Security. 

Paying  over  funds,  see  infra,  Funds. 

Protection  afforded  by  process,  see  infra. 
Protection  Afforded  by  Process. 

Receiptor,  see  infra,  Receiptor. 

Tortious  acts  committed  under  color  of 
valid  process,  see  infra,  Tortious  Acts 
Committed  under  Color  of  Valid 
Process. 

Liability  of  sureties,  see  infra,  Title  to  Prop- 
erty Disputed. 
Liens : 

Failure  to  discharge  liens  on  property,  70s 
Limitation  of  actions : 

Failure  to  pay  over  money  collected,  717 

Loss  of  property,  see  infra,  Injury  to  or 
Loss  of  Property. 

Malicious  abuse  of  process,  see  infra,  Tor- 
tious Acts  Committed  under  Color  of 
Valid  Process. 

Mandamus : 

To  compel  performance  of  duty,  669 

Misconduct,  see  infra,  Removal  or  Suspen- 
sion. 

Mistake : 

Excuse  for  nonexecution  of  process,  690 
Mob  violence,  671 
Mortgages  : 

Failure  to  discharge  mortgage,  705 
Nominal  damages,  696 
Oath,  665 

Deputies,  674 
Officer  of  court,  671 
Official  bond,  see  infra.  Bond. 
Order  of  court : 

Payment  over  of  money  collected,  716 
Origin  of  offices,  662 
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SHERIFFS  AND  CONSTABLES,  cont'd. 
Ownership,  see  infra,  Seizing  Property  Not 

Subject  to  Writ. 
Ownership  oi  property,  707 

Excuse  for  nonexecution  of  process,  691 
Payment,  see  infra,  Funds  ;  Prepayment  of 
Fees. 

Peace,  conservator  of  the,  671 
Penalties,  670 

Failure  to  execute  process,  697 
Failure  to  pay  over  money,  715,  717 
Statutory  penalties  for  wrongful  detention 
of  funds,  715 
Penalties  on  bond,  726 
Posse  comitatus,  672 

For  what  writs  employed,  672 

Liability  of  citizen  acting  under  officer's 

command,  673 
Liability  of  citizen  for  refusal  to  obey  call, 
673 

Mesne  process,  673 
Powers  and  duties,  672 
Possession : 

Delivery  to  receiptor,  see  infra,  Receiptor. 
Duty  to  retain  possession  of  property  seized, 

706 

Cost  of  keeping  property,  706 
Delivery    to    receiptor,   see   infra,  Re- 
ceiptor. 
In  general,  706 

Leaving  property  with  defendant,  707 
Liability  for  failure  to  hold  property,  706 
Measure  of  damages,  706 
Property  not  owned  by  execution  debtor, 
707 

Removal  by  force,  707 
Selling  property  without  authority,  706 
Termination  of  duty  to  hold,  707 
Excuses  for  not  holding,  707 
Extent  of  officer's  interest  in  property,  713 
Injury  to  or  loss  of  property,  see  infra,  In- 
jury to  or  Loss  of  Property. 
Receiptor,  see  infra,  Receiptor. 
Powers,  669 
Prepayment  of  fees : 

Fees  not  prepaid  as  excuse  for  nonexecu- 
tion of  process,  692 
Presumption  that  officer  did  his  duty,  669 
Presumption  that  officer  has  done  his  duty, 

717 
Prisoners : 

Compensation  for  committing  and  discharg- 
ing prisoners,  731 

Compensation  for  keeping  and  maintaining 
prisoners,  734 

Cost  of  transporting  prisoners  and  of 
necessaries  furnished  to  them  in  transit, 
736 

Sheriff  as  custodian  of  jail  and  prisoners,  671 

Care  owed  a  prisoner,  671 
Death  by  mob  violence,  571 
In  general,  671 

Liability  for  escape  of  prisoner,  671 

Mob  violence,  671 
Process(see  infra,  Execution  of  Civil  Pro- 
cess ;  Protection  Afforded  by  Process  ; 

Receiptor;  Sheriffs  and  Constables; 

Tortious  Acts  Committed  under  Color 

of  Valid  Process)  : 
Duty   in   regard   to   property   held  under 

process,  706 
Process  fair  on  face,  see  infra.  Protection 
Afforded  by  Process. 
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SHERIFFS  AND  CONSTABLES,  cont'd. 
Property  (see  infra.   Seizing  Property  Not 
Subject  to  Writ)  : 
Duty   in  regard   to  property  held  under 
process,    see    infra,    Possession  ;  Re- 
ceiptor. 

Extent  of  officer's  interest  in  property,  713 

Injury  to  or  loss  of  property,  see  infra,  In- 
jury to  or  Loss  of  Property. 

Return  of  property,  714 
Property  belonging  to  strangers,  696 
Property  not  subject  lo  seizure,  696 
Property  qualifications,  663 
Protection  afforded  by  process,  697 

De  facto  officers,  700 

Irregular  process,  699 

Jurisdiction  of  subject-matter,  699 

Knowledge  of  irregularity  of  proceedings, 
700 

Knowledge  of  jurisdictional  defects,  700 
Knowledge  of  satisfaction  of  execution,  700 
Necessity  of  return,  700 
Officer's  knowledge  of  defects,  700 
Process  fair  on  face,  697 
General  rule,  697 

Protection  as  against  third  persons,  698 
Void  judgment,  698 
Process  void  on  face,  698 

General  rule,  698 

Statutes  for  the  protection  of  officers,  699 
Protection  personal  to  officer,  700 
Superseded  process,  699 

Tortious  acts  committed  under  color  of 
valid  process,  see  infra,  Tortious  Acts 
Committed  under  Color  of  Valid 
Process. 

Unconstitutionality  of  statutes,  700 

Unnecessary  to  show  judgment,  698 

Voidable  process,  699 

Writ  not  supported  by  judgment,  699 
Qualification ,  see  infra,  Eligibility. 
Qualifying  for  office,  664 

Bond,  see  infra,  Bond. 

Effect  of  failure  to  qualify,  665 

General  rule,  664 

Oath,  665 
Questions  of  law  and  fact : 

Due  diligence,  682 
Receiptor,  707 

Actions  of  receiptor  against  third  person, 
711 

In  general,  707 

Liability  of  officer  for  receiptor's  acts,  708 
Liability  of  receiptor  to  officer,  708 

Action  by  officer  against  receiptor,  708 

Amendment  of  pleadings,  710 

Conduct  prejudicial  to  sheriff,  711 

Conversion  by  receiptor,  709 

Damages,  710 

Defenses,  710 

Demand,  709 

Estoppel,  711 

Estoppel   to   assert   ownership   in  third 

person,  71 1 
Estoppel  to  deny  levy  of  attachment,  711 
Estoppel  to  deny  receipt  of  property,  711 
Estoppel  to  deny  regularity  of  judgment, 

711 

Necessity  of  demand,  709 
Offer  to  return  goods.  710 
Officer's  right  of  action  dependent  on  lia- 
bility over,  709 
Ordinary  care  required  of  receiptor,  709 
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SHERIFFS  AND  CONSTABLES,  cont'd. 
Receiptor,  cont'd. 
Liability  of  receiptor  to  officer,  cont'd. 
Payment  of  amount  of  execution,  710 
Receiptor    not    necessarily    estopped  to 

deny  title,  711 
Recital    of    ownership    in  attachment 

debtor,  711 
Return  of  goods,  710 
Return  of  property  to  true  owner,  711 
Sufficiency  of  demand,  709 
Where   property   attached   was  exempt, 
711 

Possession  of  receiptor  possession  of  offi- 
cer, 708 
Removal  of  deputy,  676 
Removal  or  suspension,  668 

Acts  done  before  election,  668 

Acts  of  deputy,  669 

Exaction  of  illegal  fees,  669 

Grounds  for  removal,  668 

Illegal  acts,  669 

In  general,  668 

Intoxication,  669 

Misconduct  during  prior  term,  668 
Neglect  of  duty,  669 

Suspension    pending    proceedings    for  re- 
moval, 668 

Unauthorized  acts,  669 
Residence,  667 
Return : 

Conclusive  on  officer,  718 

Liability  for  insufficient  return,  684 

Necessity  of  return,  700 

Officer  liable  for  process,  700 

Protection  to  officer,  700 

What  return  insufficient,  684 
Return  of  property,  714 

Right  denied  on  ground  of  public  policy,  697. 
Right  to  demand : 

Prepayment  of  sheriff,  736 
Salary,  see  infra,  Compensation. 
Sales,  see  Sheriffs'  Sales. 
Security,   see  infra,   Liability  for  Taking 

Insufficient  Security. 
Seizing  property  not  subject  to  writ,  702 

Confusion  of  goods,  703 

General  rule,  702 

General  writ,  703 

Knowledge  or  notice  of  stranger's  claim  to 
title,  703 

Property  fraudulently  conveyed,  704 
Property  in  possession   of  third  persons, 

703 

Protection  under  writ  specific,  703 
Seizure  of  joint  property  by  writ  against 

one,  703 
Specific  writ,  703 
Service  of  process : 

Fees  and  compensation,  731 
Several  writs  against  same  defendant,  682 
Sheriff   (see  infra,  Appointment  or  Elec- 
tion), 662 
Definition,  662 
Origin  of  office,  662 
Sheriff 's  deputies : 

Duties  and  liabilities  after  end  of  term, 
721 

Sheriff's  exemptions : 

Liability  on  official  bond  for  seizing  exempt 
property,  727 
Sheriff's  replevin  bonds,  see  infra,  Liabili- 
ties for  Taking  Insufficient  Security. 


SHERIFFS  AND  CONSTABLES,  cont'd. 
Sickness : 

Illness  of  officer  for  nonexecution,  690 
Special  bailiffs : 

Compensation,  733 

Mileage,  733 

Traveling  expenses,  733 
Special  deputies  (see  infra,  Deputies),  674, 

675 

Special  sheriff  or  constable,  664 

Appointment,  664 
Statutory  penalties,  697 
Stay  of  proceedings  : 

Excuse  for  nonexecution,  691 
Subrogation : 

General  rule,  697 

Officer's  writ  of  subrogation,  697 
Successors : 

Duties  and  liabilities  after  end  of  term, 
722 

Liability  on  bond  where  sheriff  succeeds 
himself,  725 
Summary  proceedings,  689 

Penalty  for  failure  to  pay  over  money,  717 
Summary  remedies,  670 
Sunday,  702 

Superseded  process,  699 

Suretyship  (see  infra,  Bonds  ;  Liability  for 

Taking  Insufficient  Security)  : 
Deputies,  676 

Levy  on  property  of  surety,  705 
Liability  on  official  bond  for  seizing  stran- 
ger's property,  727 

Suspension,  see  infra,  Removal  or  Suspen- 
sion. 

Taxes : 

Admissions  of  officer  as  evidence  against 
sureties,  729 
Effect  of  previous  judgment  against  officer, 
729 

Judgment  against  officer  as  evidence  against 
sureties,  729 

Liability  on  official  bond,  728 

Liability  of  sheriff,  716 

Subrogation  of  sureties.  730 

Suit  against  officer  individually  not  neces- 
sary, 729 

Summary  proceedings,  729 
Tenure  of  office,  667 

Duration  of  term,  667 

Holding  over,  667 

Power  of  legislature  to  fix  or  change  dura- 
tion of  term,  667 
Termination,  see  infra,  Termination  of 

Term. 
When  term  begins,  667 
Term  (see  infra.  Tenure  of  Office): 

Duties  and  liabilities  after  end  of  term,  see 
infra.    Duties   and   Liabilities  After 
End  of  Term. 
Termination  of  term,  667 
Time : 

Indorsement  of  time  of  receipt  upon  writ, 
681 

Title,  see  infra,  Ownership  of  Property. 
Title  to  office,  666 
Title  to  property  disputed,  684 
Indemnity,  685 

Claim  by  stranger,  685 
Common-law  right  to  demand,  685 
Demanding  sureties,  685 
Duty  of  sheriff  after  indemnity  given, 
686 
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SHERIFFS  AND  CONSTABLES,  cont'd. 
Title  to  property  disputed,  cunt  d. 
Indemnity,  cont'd. 

Effect  of  indemnity  on  sheriff's  liability, 
686 

Effect  of  refusal  to  give  indemnity,  685 
Estoppel  to  allege  defect  in  bond,  686 
Implied  promise  to  indemnify,  686 
Intervention  of  court  to  protect  sheriff, 
685 

Liability  of  indemnitors,  687 

Attorney's  fees,  688 
Damages,  688 
Defenses,  687 
In  general,  687 
Notice  of  suit,  687 

Sheriff  may  sue  before  paying  judg- 
ment, 687 
Stranger  in  tort,  687  • 
To  sheriff  by  contract,  687 
Right  to  demand,  685 
Statutory  provisions,  685 
Substituting  indemnitors,  686 
Jury  trial  of  right  of  property,  684 
In  general,  684 

Right  of  property  tried  by  jury,  684 

Statutory  protection  for  officer,  684 
Tortious  acts  committed  under  color  of  valid 

process,  701 
Abuse  of  process,  701 
Acts  not  authorized  by  process,  701 
Breaking  open  doors,  701 
Conformity  to  law,  701 
Confusion  of  process,  701 
Delay  in  removing  property  seized,  704 
Delay  in  separating  property  seized  from 

other  property,  704 
Dismemberment  of  entirety,  705 
Excessive  levy,  701 
Failure  to  advertise  sale,  705 
Failure  to  discharge  liens  on  property,  705 
Failure  to  levy  on  property  pointed  out,  704 
General  rule,  701 
Illegal  acts,  701 

Illegal  execution  of  valid  attachment,  701 
Levy  on  property  of  surety,  70s 
Levy  on  realty  instead  of  personalty,  705 
Malicious  abuse  of  process,  701 
Mandate  of  writ,  701 
Measure  of  damages,  705 
Oppressive  use  of  process,  701 
Profits,  706 

Property  not  subject  to  writ,  see  infra, 
Seizing  Property  Not  Subject  to  Writ. 

Reduction  of  damage,  706 

Seizing  property  not  subject  to  writ,  see 
infra.  Seizing  Property  Not  Subject 
to  Writ. 

Seizure  of  exempt  property,  705 

Subsequent  illegal  acts,  701 

Sunday,  702 

Valid  attachment  with  illegal  execution,  701 
Trespass  on  the  case,  688 
•  Vacancy : 

Appointment  to  fill  vacancy,  664 

Effect  of  reappointment  to  office  illegally 
declared  vacant,  668 
Virtue  of  office,  724 
Warrants  : 

Arrest  without  warrant,  672 

Compensation  for  executing  warrant,  730 
Witnesses : 

Deputy  as  witness  for  sheriff,  679 


SHERIFFS'  SALES  (see  Sheriffs  and  Con- 
stables), 737 
Acknowledgment,  see  infra,  Sheriff's  Deed. 
Action  against  bidder,  83S 

Sheriff 's  return  not  prerequisite,  839 

Bidder  acts  as  agent  for  third  person, 
839 

Deviations  by  sheriff  from  terms  of  sale, 
839 

Promise  to  pay  bid  after  discharge  in 
bankruptcy,  839 
Who  can  maintain  action,  838 
Adjournment  of  sale,  766 

Adjourning  sale  to  different  place,  767 
Bids,  767,  772 

Delegation  of  authority,  766 
Direction  of  plaintiff  in  execution,  767 
Discretion  of  officer,  766 
Effect  as  to  time  for  sale  limited  by  statute, 
767 

Effect  of  adjournment,  767 
Effect  of  bid,  767 

Effect  of  failure  to  give  notice,  767 
Effect  of  injunction,  766 
Method  of  giving  notice  of  adjournment, 
767 

Notice  of  adjournment,  767 
When  adjournment  proper,  767 
Adverse  possession,  748 
Advertisement  or  notice  of  sale,  759 

Advertisement    for    specified    number  of 
days,  761 

Computation  of  time  for  advertisement  or 

notice,  761 
Contents  of  advertisement  or  notice,  761 
Continuation  of  notice  to  date  of  sale,  761 
Defects  in  notice,  762 
Description  of  property,  761 
Effect  of  failure  to  give  notice,  762 
Failure  to  give  notice,  762 
Hour  of  sale,  762 

Insufficient  notice   of  advertisement,  795, 

797 

Methods  of  advertising,  760 
Names  of  parties,  762 
Necessity  for,  759 
Notifying  defendant,  760 
Objections  to  advertisement  or  notice,  763 
Personal  notice,  760 
Place  of  sale,  762 
Places  stated  in  advertisement,  765 
Plaintiff  as  purchaser  entitled  to  protec- 
tion, 763 
Posting  notices,  760 

Presumption  that  proper  notice  was  given, 

763 

Publication  in  newspaper,  760 
Signature  of  officer,  762 
Time  of  sale,  762 
Waiver  of  notice,  762 
Agency : 

Bidder  acts  as  agent  for  third  person,  839 
Employment  of  agent  to   make  purchase, 
789 

Vacation  where  agent  of  plaintiff  in  execu- 
tion bids  less  than  he  was  instructed  to 
bid,  792 
Alias  execution,  746 
Amendment,  776.  780 

Amendment  of  judgment ,  see  infra.  Effect 
of  Modification,  Vacation,  or  Rf.versal 
of  Judgment. 
Amount  to  he  sold,  748 
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SHERIFFS'  SALES,  cont'd. 

Appeal  trom  order  of  confirmation,  782 
Appraisement,  756 

Amount  to  be  realized,  756 
Compensation  of  appraisers,  759 
Deposit  of  copy  of  appraisement,  756 
Estoppel,  759 

Failure  to  give  notice  of  appraisement,  758 
Fraudulent  conveyances,  757 
Grounds  for  vacating,  759 
How  appraisement  made,  757 
Incumbrances,  757 
Instalment  not  yet  due,  756 
Liens,  757 

Necessity  for  appraisement,  756 
Oath  of  appraisers,  757 
Presumptions,  758 
Qualifications  of  appraisers,  757 
Railroad  property,  758 
Retroactive  effect  of  statutes,  757 
Sale  under  several  executions,  757 
Time  for  attacking  appraisement,  759 
Under  sheriff  as  appraiser,  757 
Vacation  of  appraisement,  759 
Waiver,  759 

Whether    failure    to    comply    with  statute 

renders  sale  void  or  voidable,  758 
Who  may  act  as  appraisers,  757 
Who  may  take  advantage  of  want  of  ap- 
praisement, 758 
Appraiser : 

Purchase  by  appraiser,  754 
Assignment,  776 

Assignment  of  judgment,  see  infra,  Effect  of 
Modification,  Vacation,  or  Reversal  of 
Judgment. 

Attorney  and  client : 

Purchase  by  defendant's  attorney,  756 
Purchase  by  plaintiff's  attorney,  755 

Auctioneers,  753 

Purchase  by  auctioneer,  734 

Badge  of  fraud,  796 

Bankruptcy : 

Execution  debtor,  747 

Bids,  771 

Action  against  bidder,  see  infra,  Action 

Against  Bidder. 
Adjournment,  772 
Bill  for  specific  performance,  842 
Chilling  bidding,  788 
Effect  of  adjournment,  767 
Enforcement  of  bid,  838 
Enforcement    of   bid,    see   infra,  Caveat 

Emptor. 

Enforcement  of  bid  by  motion,  840 
Failure  of  highest  bidder  to  comply  with 

his  bid,  771 
Manner  of  making  bids,  771 
Necessity    for    demand    of    payment  and 

tender  of  deed,  841,  842 
Opening  sale  on  advance  bids,  772 
Payment  of  bid  as  condition  precedent  to 

title,  821 
Puffing  bidding,  788 

Recovery  of  deficiency,  see  infra,  Resale 

and  Recovery  of  Deficiency. 
Rejecting  bid,  772 
Release  of  bidders,  772 
Resale,  see  infra.  Resale  and  Recovery  of 

Deficiency  ;   Resale  upon  Refusal  of 

Successful   Bidder   to   Comply  with 

His  Bid. 
Sale  to  highest  bidder,  771 
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SHERIFFS'  SALES,  cont'd. 
Bids,  cont'd. 

Specific  performance,  842 
Transfer  of  bid,  771 

Vacation  where  agent  of  plaintiff  in  execu- 
tion bids  less  than  he  was  instructed  to 
bid,  792 

Withdrawal  of  bid,  771 
Bona  fide  purchaser  (see  infra,   Title  Ac- 
quired by  Purchaser)  : 

Protection  of  purchasers  who  have  not  par- 
ticipated in  fraud  or  irregularity,  see 
infra,  Vacation  of  Sale. 

Who  are  bona  fide  purchasers,  802-803 
Burden  of  proof : 

Inadequacy  of  price,  796 

Vacation  of  sale,  802 
By  whom  sale  made,  752 

Agreement  by  defendant's  attorney  for  sale 
by  person  other  than  sheriff,  753 

Auctioneer,  753 

Death  of  sheriff,  753 

De  facto  officers,  752 

Deputy,  753 

Disqualification  through  interest,  752 
Disqualification  through  relationship,  752 
Executor  or  administrator  of  sheriff,  753 

In  general,  752 
Jurisdiction  of  officer,  752 
Old  sheriff,  753 

Rule  where  sheriff  goes  out  of  office  prior 
to  sale,  752 

Sheriff  to  whom  writ  directed,  752 

Sheriff  who  levied  must  sell  goods,  752 

Under  sheriff,  753 
Cancelling  of  sheriff's  deed,  813 
Cash  or  credit.  767 

Credit  on  judgment,  768 

Demanding  immediate  payment,  768 

In  general,  767 

Sales  on  credit,  768 

Terms  of  sale,  767 

Waiver  of  cash  sale  by  agreement,  768 
Caveat  emptor,  822,  843 

Deficiency  in  title  no  defense,  843 
Existence  of  incumbrances  no  defense,  843 
Fraud,  844 
General  rule,  843 
Misrepresentation,  844 

Purchase  of  title  paramount  by  bidder,  844 
Where  debtor  has  no  title,  843 
Where  sale  does  not  pass  debtor's  interest, 
843 

Certificate  of  sale,  774 

Amendment  of  certificate,  776 
Assignment  of  certificate,  776 
Certificate  of  sale  may  constitute  memo- 
randum, 774 
Construction  of  certificate,  776 
Description  of  property,  775 
Directory  statutes,  776 
Nature  of  certificate,  774 
Necessity  for,  774 

Operation  of  certificate  as  conveyance,  776 
Recording  certificate,  775 
Requisites,  77s 

Statement  of  prices  bid  and  paid,  775 
Sufficiency  of  description,  775 
Chilling  bidding.  788 
Collateral  attack  on  sale,  804 
After  sale  has  been  confirmed,  805 
Collateral  attack  because  execution  issued 
on  dormant  judgment,  806 
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SHERIFFS'  SALES,  cont'd. 
Collateral  attack  on  sale,  cont'd. 

Collateral  attack  because  property  sold  en 

masse,  806 

Collateral  attack  on  inadequacy  of  price, 
806 

Collateral  attack  on  judgment,  805 
Collateral  attack  on  judgment  for  irregu- 
larities, 806 
Dormant  judgment,  806 
In  general,  804 

Collection  and  distribution  of  proceeds,  see 
infra,  Purchase  Money. 

Collection  of  purchase  money,  see  infra,  Pur- 
chase Money. 

Compensation  of  appraisers,  759 

Compensation  of  sheriff,  848 
Allowance  to  sheriff  for  employment  of 

auctioneer,  848 
Statutory  provisions,  848 

Computation  of  time,  761.  848 

Conduct  of  sale,  770 

Designating  property  or  interest  to  be  sold, 
77i 

Identifying  particular  property,  771 
In  general,  770 
Selling  at  public  vendue,  771 
Stating  nature  of  interest,  771 
Withdrawal  of  property  from  sale,  771 
Confirmation  of  sale,  781 
Appeal,  782 

Effect  of  confirmation,  782 
In  general,  781 
Necessity,  781 

Objection  to  confirmation,  782 
Refusal  of  confirmation,  782 
Right  to  have  sale  confirmed,  781 
Time  for  confirming  sale,  782 
Vacation  after  confirmation,  800 
Who  may  have  sale  confirmed,  782 

Consideration : 

Inadequacy  of  price,  see  infra.  Vacation 
of  Sale. 

Construction  of  certificate,  776 

Copyright : 

Right  of  purchaser  of  plates  of  copyrighted 
books,  831 
County : 

Purchase  by  county,  756 
Court : 

Payment  into  court,  see  infra,  Purchase 
Money. 

Credit  (see  infra,  Cash  or  Credit)  : 

Disobedience  of  order  to  sell  for  cash  only, 
684 
Crops,  828 
Death : 

Sale  after  death  of  execution  defendant,  746 
Death  of  sheriff,  753 
Deed,  see  infra,  Sheriff's  Deed. 
De  facto  officer,  752 
Defenses,  see  infra.  Caveat  Emptor. 
Definition,  744 
Demand  of  payment,  842 
Deputies,  753 

Appraisers,  757 

Purchase  by  deputy,  754 

Return,  777 

Acknowledgment  of  deed,  812 
Sheriff's  deed,  808 
Description  of  property  (see  infra.  Sheriff's 
Deed)  : 

Advertisement  or  notice,  761 


SHERIFFS'  SALES,  cont'd. 
Description  of  property,  cont'd. 
Certificate,  775 
Memorandum,  774 
Designating  property  or  interest  to  be  sold,  771 
Distribution  of  proceeds,  see  infra,  Purchase 

Money. 
Dividing  property,  769 
Dormant  execution,  745 
Dormant  judgment,  789 
Dower : 

Consummate  dower,  750 
Inchoate  dower,  750 
Quarantine,  750 
Sale  of  dower  right,  750 
Duty  to  sell,  747 

Effect  of  modification,  vacation,  or  reversal  of 
judgment,  832 

Distinction    between    void    and  voidable 

judgment,  832 
Execution  sale  not  made  wrong  by  reversal 

of  judgment,  833 
Scope  of  section,  832 

Where  execution  creditor,  his  attorney,  or 
assignee  has  purchased,  834 

Amount   of  amended  judgment  greater 

than  amount  bid,  837 
Amount  of  amended  judgment  less  than 

amount  bid,  837 
Assignment  of  sheriffs'  certificate,  837 
Execution  creditor  selling  to  bona  fide 

purchaser,  836 
General  rule,  834 

Partial  reversal  or  modification  of  judg- 
ment, 837 

Purchase  by  assignee  of  judgment,  835 
Purchaser  must  be  one  for  value  and 

without  notice,  837 
Recovery  on   new  trial  for  amount  of 

former  judgment,  838 
Remedies  of  execution  debtor  or  former 

owner,  838 
Sale  by  execution  creditor,  836 
Where  property  is  acquired  by  eminent 

domain,  836 
Where  property  is  taken  under  elegit  or 
extent,  836 
Where  stranger  has  purchased,  833 
Enforcing  restitution,  834 
General  rule,  833 
Purchase  with  notice,  833 
Elegit : 

Effect  of  modification,  vacation,  or  reversal 
of  judgment,  836 
Enforcement  of  bid  by  resale  and  recovery  of 
deficiency,  see  infra.  Resale  and  Recovery 
of  Deficiency. 
En  masse,  see  infra,  Mode  of  Sale;  Vaca- 
tion of  Sale. 
Equitable  estates,  748 
Equities  of  redemption,  749 

Sale  cn  masse,  769 
Estoppel,  845 

Appraisement,  759 
Vacation  of  sale,  800 

Rffect  of  ignorance  of  rights,  801 
Effect  of  receiving  proceeds  of  sale,  801 
In  general,  800 
Estoppel  to  make  objections  to  sale.  798 
Evidence  : 

Conclusiveness  of  deed,  see  infra.  Sher- 
iff's Deed. 
Return  as  evidence,  779 
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SHERIFFS'  SALES,  cont'd. 
Execution  (see  infra,  Right  to  Sell)  : 

Effect  of  modification,  vacation,  or  reversal 
of  judgment,  see  infra,  Effect  of  Modi- 
fication,   Vacation,    or    Reversal  of 
Judgment. 
Irregularities  in  writ  of  execution,  790 
Necessity  of  valid  execution,  821 
Objections  to  judgment  upon  which  execu- 
tion was  issued,  see  infra,  Vacation  of 
Sale. 

Presumption  that  execution  is  regular  on 
its  face,  804 
Execution  and  delivery  of  deed,  8o5 

Assignee,  809 
By  whom  to  be  made,  808 
Compelling  delivery,  809 
Deed  not  necessary,  807 
Delivery  unnecessary,  807 
Deputy,  808 

Enjoining  delivery  of  deed,  809 

Ex-sheriff,  808 

Heirs  of  purchaser,  809 

Legal  representative,  809 

Mandamus,  809 

Necessity,  806 

Substitute  for  purchaser,  809 
Successor,  808 
To  whom  to  be  made,  808 
When  to  be  made,  807 
Executor  0^  son  tort,  746 
Executors  and  administrators : 

Sale  by  executor  or  administrator  of  sher- 
iff, 753 
Exemption : 

Title  of  purchaser  where  property  held  ex- 
empt from  execution,  828 
Vacation  of  sale : 

Where  property  is  exempt,  791 
Extent : 

Effect  of  modification,  vacation,  c  r  reversal 
of  judgment,  836 
Extent  of  land,  778 
False  returns,  778 
Fixtures,  827 
Forms  of  sale,  781 
Franchises,  751 

Fraud  (see  infra.  Vacation  of  Sale)  : 

Caveat  emptor,  844 
Frauds,  statute  of,  see  infra,  Statute  of 

Frauds. 
Fraudulent  conveyances : 

Appraisement,  757 

Right    of    purchaser    to    avoid  previous 
fraudulent  conveyance,  831 
Highest  bidder,  771 
Holidays,  763 
Homestead,  750 

Exhausting  other  property,  750 

Reservation,  750 

Right  to  sell  in  general,  750 

Sale  void,  750 
Hour  of  sale,  762,  764 
Identifying  particular  property,  771 
Incumbrance : 

Title  acquired  by  purchaser,  826 
Indemnity  bond,  855 
Injunction : 

Enjoining  delivery  of  deed,  809 

Sale  in  violation  of  injunction,  790 
Interest,  see  infra,  By  Whom  Sale  Made. 
Introductory  statements,  744. 

I 


SHERIFFS'  SALES,  cont'd. 

Irregularities,  see  infra,  Title  Acquired  bv 

Purchaser;  Vacation  of  Sale. 
Irregular  sale  en  masse,  see  infra,  Vacation 

of  Sale. 

Joint  liability  of  judgment  creditors,  845 
Joint  tenants  and  tenants  in  common,  748 
Judgment : 

Modification  of  judgment,  see  infra,  Ef- 
fect of  Modification,  Vacation,  or  Re- 
versal of  Judgment. 
Necessity  of  valid  judgment,  821 
Objections  to  judgment  upon  which  execu- 
tion was  issued,  see  infra,  Vacation  of 
Sale. 

Reversal  of  judgment,  see  infra,  Effect  of 
Modification,  Vacation,  or  Reversal  of 
Judgment. 

Rights  and  remedies  of  purchaser  where 
judgment  is  void,  830 

Satisfaction  of  judgment,  821 

Satisfaction,  payment,  or  settlement  of 
judgment,  745,  747 

Vacation  of  judgment,  see  infra,  Effect 
of    Modification,    Vacation,    or  Re- 
versal of  Judgment. 
Judicial  sales  distinguished  from,  745 
Jurisdiction : 

Vacation  of  sale,  see  infra,  Vacation  of 
Sale. 

Jurisdiction  of  officer,  see  infra,  By  Whom 

Sale  Made. 
Laches,  see  infra,  Vacation  of  Sale. 
Levy,  746 

Necessity  of  levy,  746 

Sale  of  interest  other  than  that  levied  on, 

748 

Sufficiency  of  levy,  746 
Valid  levy,  746 
Liabilities  of  sheriff,  848 

In  general,  848 

Liability  as  for  contempt,  850 

Liability  for  defaults  in  regard  to  sale  of 
property,  684 

Liability  to  assignees  of  bankrupt  defend- 
ant, 850 

Liability  to  execution  defendant,  849 
Liability  to  execution  plaintiff,  849 
Liability  to  purchaser,  850 
Misinformation  with  regard  to  sale,  849 
Penalty  for  failure  to  give  notice  of  sale, 
849 

Sale  for  less  than  could  be  obtained,  849 
Sale  for  less  than  two-thirds  of  appraised 
value,  849 
Liens : 

Appraisement,  757 

Title  of  purchaser,  see  infra.  Title  Ac- 
quired by  Purchaser. 
Life  estates,  749 
Limitation  of  action : 

Vacation  of  sale,  798-800 
Mandamus : 

Sheriff's  deed,  809 
Masse,  see  infra.  Mode  of  Sale;  Vacation 

of  Sale. 
Memorandum  of  sale,  773 

Best  evidence  of  sale,  774 

Certificate  of  sale  may  constitute  memo- 
randum, 774 

Contents  of  memorandum,  773 

Description  of  property,  774 
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SHERIFFS'  SALES,  cont'd. 
Memorandum  of  sale,  cont'd. 
Entry  in  sales  book,  774 
General  rule,  773 
Judicial  sale,  773 

Memorandum  of  execution  sale  similar  to 
memorandum  of  auction  sale,  773 

Name  of  purchaser,  773 

Of  what  memorandum  may  consist,  774 

Sheriff's  return  may  constitute  memo- 
randum, 774 

Signature  of  officer,  774 

Statute  of  frauds,  773 

Validity   of  sale   where  no  memorandum 
was  made,  773 
Misrepresentation : 

Caveat  emptor,  844 
Mistake,  see  infra,  Vacation  of  Sale. 
Mode  of  sale,  768 

Discretion  of  officer,  769 

Dividing  property,  769 

Division  of  property  by  direction  of  de- 
fendant, 769 
Effect  of  sale  en  masse,  770 
Off  ering  by  both  methods,  770 
Presumption  that  sale  is  made  in  proper 

manner,  770 
Sales  in  parcel  impracticable,  769 
Sales  in  parcel  or  en  masse,  768 
Sales  of  equities  of  redemption,  769 
Waiver  of  sale  in  parcels  by  defendant, 
770 

When  sale  en  masse  is  proper,  769 
Where  there  are  no  bids  on  separate  par- 
cels, 769 

Mortgages : 

Title  acquired  by  purchaser,  826 

Motion  : 

Enforcement  of  bid  by  motion,  840 
Name  : 

Sheriff's  deed,  810 
Name  of  purchaser : 

Memorandum,  773 
Names  of  parties,  762 

New  sales,  see  infra,  Vacation  of  Sale. 
Notice  of  adjournment,  767 
Notice  of  resale,  841 

Notice  of  sale,  see  infra,  Advertisement  or 

Notice  of  Sale. 
Oath: 

Appraisers,  757 
Objection   to  sale,  see  infra,  Vacation  of 

Sale. 

Opening  sales,  see  infra,  Vacation  of  Sale. 
Order  of  sale : 

Effect  of  failure  of  sheriff  to  sell  land  in 
inverse  order  of  alienation,  797 

Vacation  of  sale,  790 
Parcels,  see  infra,  Mode  of  Sale. 
Parol  agreement  to  purchase  for  debtor,  828 
Parties,  see  infra,  Vacation  of  Sale. 
Patents : 

Right  of  purchaser  of  patented  article,  831 
Payment,  see  infra.  Bid. 
Payment  after  judgment,  790 
Payment   into    court,    see   infra.  Purchase 

Money. 

Payment    of    judgment    (see    infra,  Judg- 
ment), 821. 

Personalty  primarily  liable,  747 

Place  of  sale,  765 

Adjournment,  see  infra,  Adjournment. 
Advertisement  or  notice,  762 
25  C.  of  L.— 83  I 


SHERIFFS'  SALES,  cont'd. 
Place  of  sale,  cont'd. 
Court-huuse  door,  765 
Discretion  of  officer,  765 
Place  stated  in  advertisement,  765 
Premises  of  judgment  debtor,  765 
Presence  of  personal  property  at  place  of  sale, 
765 

Effect  of  sale  in  absence  of  property,  766 
Necessity  for,  765 
Regulated  by  statute,  765 
Possession  : 

Recovery  of  possession  by  purchaser,  832 
Posting  notice,  760 

Power  to  sell,  see  infra,  Right  to  Sell. 
Presence  of   personal  property  at   place  of 
sale,  765 

Presumption  that  proper  notice  was  given, 

763 
Price : 

Inadequacy  of  price,  see  infra,  Vacation 
of  Sale. 
Priorities  : 

Title    acquired    by    purchaser,    see  infra, 
Title  Acquired  by  Purchaser. 
Proceeds,  see  infra,  Purchase  Money. 
Profits  (see  infra,  Rents  and  Profits),  751 
Property  which  may  be  sold,  see  infra,  What 

May  Be  Sold. 
Protection  of  purchasers  who  have  not  par- 
ticipated in  fraud  or  irregularity,  see  infra, 

Vacation  of  Sale. 
Publication,   see   infra,    Advertisement  or 

Notice  of  Sale. 
Public  sales,  771 
Puffing  bidding,  788 
Purchase  money,  816 

Action    by    sheriff    to    recover  purchase 
money,  816 

Collection  of  purchase  money  by  sheriff, 
816 

Collection  of  purchase  money  where  sale 

is  made  to  plaintiff  in  execution,  816 
Distribution  of  proceeds.  816 

Application  of  rules  of  law  by  courts  of 

equity,  817 
As  between  rival  executions  and  attach- 
ments, 818,  820 
Laches   on   part   of   senior  judgment 

creditor,  819 
Payment    of    senior   execution  where 
sale  is  made  under  junior  execution, 
818 

Where  personal  property  is  sold  under 
executions  coming  to  sheriff  at  dif- 
ferent times,  819 
Where  priority  is  obtained  by  making 
first  levy,  819 
Conflicting  judgments,  818 
Distribution  in  accordance  with  princi- 
ples of  equity,  817 
Duty  of  sheriff  to  make  proper  distribu- 
tion of  proceeds,  817 
In  general,  816 

Necessity  to  recognize  seniority  of  liens, 
816 

Payment  of  senior  execution  where  sale 
is  made  under  junior  execution,  818 

Payment  of  surplus  to  grantee  in  ex- 
ecution. 818 

Priorities.  816 

Rights  of  purchaser  from  defendant  in 
execution,  818 

Volume  XXV. 


Sheriffs'  Sales. 


INDEX. 


Sheriffs'  Sales 


SHERIFFS'  SALES,  cont'd. 
Purchase  money,  cont'd. 

Distribution  of  proceeds,  cont'd. 

Rival  executions  and  attachments,  818, 
820 

Sales  subject  to  mortgage,  817 

Seniority  of  lien,  816 

Statutory  provisions,  818 
Liability   of   sheriff   as   respects  purchase 

money,  820 
Payment  of  fund  into  court,  820 

At  instance  of  sheriff,  820 

Rule  to  show  cause  where  there  are  con- 
flicting claims,  820 
Purchase  money,  refund  of,  829 
Purchaser  (see  infra,  Rights  and  Remedies 

of    Purchaser;    Title    Acquired  by 

Purchaser) : 
Effect  of  modification,  vacation,  or  reversal 

of    judgment,    see    infra,    Effect  of 

Modification,   Vacation,   or  Reversal 

of  Judgment. 
Parol   agreement  to  purchase  for  dsbtor, 

828 

Qualifications,   see  infra,   By  Whom  Sale 

Made. 
Quarantine,  750 
Railroad  property,  751 

Appraisement,  758 
Recital,  see  infra,  Sheriff's  Deed. 
Recording  acts  : 

Purchaser  acquires  debtor's  title  or  interest 
only,  822 

Purchaser  takes  subject  to  equities,  823 
Sheriff's  deed,  813 
Title  acquired  by  purchaser,  822 
Recording  certificate,  775 

Redemption   (see  infra,  Equity  of  Redemp- 
tion), 845 
Computation  of  time,  848 
Contract  allowing  redemption,  845 
Equity  jurisdiction,  845 
Equity  of  redemption,  749 
Liberal  construction  of  statute,  846 
Necessity  to  comply  strictly  with  statute, 
847 

Necessity  to  pay  or  tender  amount  re- 
quired by  statute,  847 

Payment  of  amount  required  by  statute, 
847 

Redemption  by  creditor  who  has  no  lien, 
846 

Second  sale  under  same  judgment  after  re- 
demption from  first,  747 

Sheriff's  deed  after  redemption,  846 

Statutory  provisions,  846 

Strict  compliance  with  statute,  847 

Time  of  redemption,  848 

Title  or  interest  held  by  purchaser  during 
redemption  period,  828 
Relationship,  see  infra,  By  Whom  Sale  Made. 
Remainders,  749 
Rents  and  profits,  751 

Redemption  period,  828 

Right  to  rents  of  lands  purchased,  831 
Resale  and  recovery  of  deficiency,  840 
Resale  upon  refusal  of  successful  bidder  to 

comply  with  his  bid,  772 
Resulting  trust,  see  infra,  Who  May  Pur- 
chase. 
Return  da  v.  763 
Return  of  sale,  778 

Amendment  of  return,  780 


SHERIFFS'  SALES,  cont'd. 
Return  of  sale,  cont'd. 
Compelling  return,  777 
Conclusiveness  of  return,  779,  780 
Construction  of  return  in  general,  780 
Construction  of  return  where  there  is  am- 
biguity, 780 
Deed  may  be  aided  by  return,  810 
Deputy,  777 

Effect  on  title  of  purchaser  of  failure  to 

make  return,  778 
Evidence  as  between  parties,  779 
Evidence  as  to  third  parties,  780 
Execution  may  be  returned  before  return 

day,  777 
Extent  on  land,  778 
Failure  to  make  return,  777,  778 
False  return,  778 
In  general,  777 
Necessity  of  return,  777 
Office  of  return,  777 
Presumption,  780 

Proceedings  not  void  if  return  is  not  filed 

on  return  day,  777 
Requisites  of  return,  778 
Return  as  evidence  between  parties,  779 
Return  not  prerequisite  to  action  by  bidder, 
839 

Sheriff's  return  may  constitute  memoran- 
dum, 774 
Time  of  making  return,  777 
Reversal  of  judgment,  see  infra.  Effect  of 
Modification,  Vacation,  or  Reversal  of 
Judgment. 
Reversions,  749 

Rights  and  remedies  of  purchaser,  829 

Judgment  void,  830 
Recovery  of  possession,  832 
Refund  of  purchase  money,  829 
Right  of  purchaser  of  patented  article  or 

plates  of  copyrighted  books,  831 
Right  of  purchaser  of  undivided  interest  to 

partition.  831 
Rights  to  rent  of  land  purchased,  831 
Right  to   avoid  previous   fraudulent  con- 
veyance, 831 
Subrogation    of    purchaser    to    liens  dis- 
charged, 829 
Subrogation  of  purchaser  to  rights  of  judg- 
ment creditor.  829 
Vacation  of  sale,  829 
Where  debtor  without  title,  830 
Execution  creditor  purchaser,  830 
In  general,  830 
Recovery  from  creditor,  830 
Recovery  from  debtor,  830 
Recovery  from  officer,  830 
Third  person  purchaser,  830 
Where  sale  invalid,  829 
Right  to  sell,  745 

Right  to  sell  right  of  redemption  from  prior 

execution  sale,  749 
Sale  after  payment  or  discharge  of  judgment, 

790 

Satisfaction  of  judgment,  790,  821 
Satisfaction  of  judgment,  see   infra.  Judg- 
ment. 

Setting  aside  sale,   see  infra,  Vacation  of 
Sale. 

Settlement  of  judgment,  see  infra.  Judgment. 
Sheriffs    (see  infra.  Conduct  of  Sale;  By 
Whom  Sale  Made")  : 
Who  may  purchase,  753 
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SHERIFFS'  SALES,  cont'd. 
Sheriffs,  cont'd. 
Acknowledgment,  812 

By  deputy,  812 
By  sheriff,  812 

Defective  certificate  not  aided  by  entry, 
812 

In  general,  812 
Sufficiency,  812 

Amendment  by  sheriff,  813 

Amendment  by  sheriff's  successor,  813 

Cancelling,  813 

Conclusiveness,  814 

Conclusive  as  to  parties,  815 
Effect  of  erroneously  executed  deed,  815 
Instances  of  irregularities  avoiding  title, 
815 

Instances  of  irregularities  not  affecting 
title,  814 

Not  conclusive  as  to  strangers,  815 
Parties,  815 

Presumption  may  be  rebutted,  815 
Presumptive  evidence  of  title,  814 
Recitals  not  prima  facie  evidence,  815 
Strangers,  815 

Title  not  affected  by  mere  irregularities, 
815 

Deed  may  be  aided  by  return,  810 

Delivery,  see  infra,  Execution  and  Deliv- 
ery of  Deed. 

Description  of  property,  811 

Aided  by  evidence  aliunde,  811 
Description  held  sufficient,  811 
Identification  must  be  possible,  811 
Illustrations,  811 
Necessity  of  description,  811 
Neighborhood  recognition  sufficient,  812 
Variance  from  levy,  811 

Effect,  814 

Execution,  see  infra,  Execution  and  De- 
livery of  Deed. 
Immaterial  omissions,  810 
Irregularities,  815 
Misnomer,  810 
Misrecitals,  810 

Mistake  as  to  description  may  be  corrected, 
813 

Presumptive  evidence  of  title,  814 

Recital  of  authority  to  sell  sufficient,  810 

Recitals  not  prima  facie  evidence,  815 

Recording,  813 

Reformation  by  court,  813 

Relation  back  of  amended  deed,  814 

Relation  back  to  attachment,  814 

Relation  back  to  execution,  814 

Requisites,  809 

Statutory  recitals,  809 

Substantial  compliance  with  statute,  810 

Tender  of  deed,  842 

Variance,  810 

Warranty,  816 

Words  of  conveyance,  809 
Ships  and  shipping,  874 
Signature  of  officer,  762 

Memorandum,  774 
Signature  of  sheriff  by  his  deputy,  777 
Specific  performance.  842 
State : 

Purchase  by  state,  756 
Statute  of  frauds  (see  infra,  Memorandum  of 
Sale),  745 

Pnrol  agrremrnt  to  purchase  for  debtor,  828 
Whether  within  statute  of  frauds,  745 
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SHERIFFS'  SALES,  cont'd. 
Statute  of  frauds,  cont'd. 

Subrogation    of    purchaser    tb    liens  dis- 
charged, 829 

Subrogation    of    purchaser    to    rights  of 
judgment  creditor,  829 

Where  sale  invalid,  829 
Sundays,  763 
Suretyship : 

Purchase  by  cosurety,  756 

Sale  of  surety's  property  before  that  of 
principal,  751 
Surplus,  see  infra,  Purchase  Money. 
Surprise,  see  infra,  Vacation  of  Sale. 
Tenants  in  common,  748 
Tender : 

Sale  after  tender,  844 

Tender  of  deed,  842 
Terms  of  sale,  767 

Cash  or  credit,  see  infra,  Cash  or  Credit. 

Credit  on  judgment,  768 

Power  of  officer  to  impose  terms,  768 

Purchase  by  execution  plaintiff,  768 

Statutory  regulations,  767 
Time,  computation  of,  761,  848 
Time  of  making  return,  777 
Time  of  sale,  763 

Adjournment,  see  infra,  Adjournment. 

Advertisement  or  notice,  762 

After  return  day,  763 

At  time  advertised,  763 

Changing  time  by  adjournment,  765 

Holidays,  763 

Hour  of  sale,  764 

Presumption  that  sale  was  made  at  proper 

time,  765 
Statutory  regulation,  763 
Sundays,  763 
Title  acquired  by  purchaser,  820 
Appurtenant  easements,  827 
As  affected  by  prior  liens  and  incumbrances,  826 

Execution  liens,  826 

Judgment  liens,  826 

Liens  under  Pennsylvania  practice,  826 

Mortgages,  826 
Conclusiveness  of  deed,  814 
Covenants  running  with  the  land,  827 
Crops,  827 
Equities  of,  824 

Execution  creditor  the  purchaser,  822 
Fixtures,  827 

Irregularities  in  proceedings  and  sale,  821 

Execution  creditor  chargeable  with  no- 
tice, 822 

Failure  to  make  proper  return,  822 
Protection  of  purchasers  who  have  not 
participated  in  fraud  or  irregularities, 
see  infra,  Vacation  of  Sale. 
Purchaser  not  affected  by  irregularities, 
821 

Waiver  of  irregularities,  822 

Where    execution    issued    to  execution 

creditor,  822 
Where  execution   issued  without  direc- 
tion of  judgment  creditor,  822 
Necessity  of  execution.  821 
Necessity  of  valid  judgment.  821 
Only  such  title  as  is  levied  on  and  purports  to 
be  sold  passes,  S?t 
Illustrations.  821-824 

Less  estate  than  levied  on  may  be  sold.  824 
Purchaser  takes  only  interest  levied  on, 
823 
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SHERIFFS'  SALES,  cont'd. 
Title  acquired  by  purchaser,  cont'd. 

Payment  of  bid  as  condition  precedent  to 
title,  821 

Purchaser  acquires  debtor's  title  or  interest 
only,  822 

Caveat  emptor,  822 
Market  overt,  823 

Purchaser  takes  debtor's  title  only,  823 
Recording  act,  822 

Title  of  debtor  at  time  of  sale  or  attach- 
ing of  lien  passes,  823 
Warranty,  822 

Purchaser  not  affected  by  irregularities,  821 

Quantum  of  estate  or  interest  acquired  by 
purchaser,  822 

Satisfied  judgment,  821 

Scope  of  section,  820 

Subject  to  equities,  824 

Title  of  one  purchasing  under  parol  agree- 
ment to  hold  for  debtor,  828 

Title  or  interest  held  by  purchaser  during  re- 
demption period,  828 
In  general,  828 
Rents  and  profits,  828 

Right  to  maintain  action  for  waste  dur- 
ing redemption  period,  829 
Right  to  possession,  928 
Waiver  of  irregularities,  822,  823 
Where  legal  title  held  by  debtor  subject  to 

contract  to  convey,  827 
Where  legal  title  held  in  trust  by  debtor  or 
subject  to  equities,  824 
Effect  of  notice  subsequent  to  acquisition 

of  lien,  825 
General  rule,  824 

Modification  of  rule  by  recording  acts, 
825 

Purchaser  with  notice  takes  subject  to 
equities  and  unrecorded  conveyances, 
824 

Statutory  modification  of  rules,  824 
When  equity  not  within  purview  of  stat- 
ute, 824 

Where  execution  creditor  the  purchaser, 
825 

Where  property  sold  exempt  from  exe- 
cution, 827 
Undivided  interest,  748 

Vacation  of  judgment,  see  infra.  Effect  of 
Modification,  Vacation,  or  Reversal  of 
Judgment. 

Vacation  of  sale  (see  infra,  Bona  Fide  Pur- 
chaser), 783 

Additional  circumstances  of  inequity  which 
will  justify  relief  against  sale,  795 

Advertisement  or  notice,  795-797 

After  confirmation  of  sale,  800 

Burden  of  proof,  802 

Chilling  and  puffing  bidding,  788 

Employment  of  agent  to  make  purchase, 
789 

Necessity  to  show  that  property  was 
sacrificed  because  bidding  was  chilled, 
789 

Purchase  by  creditors  jointly,  789 
Sale  set  aside  because  of  chilling  bid- 
ding, 788 

Sale  set  aside  because  of  puffing,  788 
Collateral  attack  on  sale,  see  infra,  Col- 
lateral Attack  on  Sale. 
Discretion  of  court,  786 
Dormant  judgment,  806 


SHERIFFS'  SALES,  cont'd. 
Vacation  of  sale,  cont'd. 
Equity  jurisdiction,  783 
Estoppel,  798-800 
Excessive  levy,  791 
Failure  to  give  notice  of  sale,  791 
Fraud,  785,  786,  795,  796,  802 
Fraud  a  question  for  jury,  787 
Grounds  for  vacating  sale,  786 
Inadequacy  of  price,  791 
Irregular  sale  en  masse,  787 

Effect  of  statute  allowing  redemption  by 

defendant  in  execution,  788 
Necessity  to  show  that  sale  en  masse  was 

prejudicial,  787 
Presumption  that  sale  was  properly  made, 
788 

Sale  en  masse  in  violation  of  statute, 
787 

Waiver  of  objection,  788 
Jurisdiction,  783 

Equity  jurisdiction,  783 
Equity   jurisdiction    on   the   ground  of 
fraud,  785 

Equity   jurisdiction    on   the   ground  of 

mistake,  785 
Equity   jurisdiction    on   the    ground  of 

surprise,  785 
Exclusive   jurisdiction    of   equity  after 
lapse  of  term  at  which  sale  was  made, 
785 

Exclusive  jurisdiction  of  equity  after  pur- 
chaser has  conveyed  to  third  person, 
785. 

Jurisdiction  conferred  by  statute,  783 
On  motion  or  rule  to  show  cause,  783 
Remedy  by  motion  not  exclusive,  784 
Remedy     by     motion  notwithstanding 
equity  jurisdiction,  783 
Laches,  798 

Action  barred  by  statute  of  limitations, 
798 

After  delivery  of  deed  to  purchaser,  799 
After  time  of  redemption  has  expired, 

799 

Distinction  between  vacation  of  sale  of 
land  and  sale  of  personal  property,  799 
Excuse  for  laches,  798 
In  general,  798 

Terms  imposed  because  of  laches,  799 
When  objection  to  sale  should  be  made, 
798 

Legal  fraud,  787 
Limitation  of  action,  798-800 
Miscellaneous  grounds  for  vacation,  797 
Mistake,  785,  786,  795 
Mistake  of  purchaser   as  to  location  of 

property,  786 
Motion,  783 

Nature  of  surprise  which  will  justify  va- 
cation of  sale,  786 
Objections  to  judgment  upon  which  execution 

was  issued,  789 
In  general,  789 

Objection  that  judgment  was  dormant, 

789 

Reversal  of  judgment  after  sale,  790 
Order  in  which  property  sold,  790 
Order  of  sale,  797 
Parties,  801 

Bidder  or  purchaser,  802 
Creditors  of  defendant  in  execution.  802 
Defendant  in  execution.  802 
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SHERIFFS'  SALES,  cont'd. 
Vacation  of  sale,  cont'd. 
Parties,  cont'd. 
In  general,  801 
Plaintiff  in  execution,  801 
Stranger  claiming  title  to  property  sold, 
80 1 

Protection  of  purchasers  who  have  not  partici- 
pated in  fraud  or  irregularity,  802 

In  general,  802 

Presumption  that   execution   is  regular 

on  its  face,  804 
Protection  of  second  bona  fide  purchaser, 

804 

Purchaser  chargeable  with  mesne  profits, 
804 

Reimbursement  of  purchase  money  paid, 
804 

Reimbursement  of  purchaser   for  taxes 

and  improvements,  804 
Where   purchase   money  has   not  been 

paid  in  full,  803 
Where  purchaser  at   sheriff's   sale  has 
made  conveyance  to  third  party,  803 
Where  purchase  was  made  by  plaintiff 

in  execution,  803 
Who  are  not  bona  fide  purchasers,  803 
Regular  sale  en  masse  : 

Collateral  attack  because  property  was 
sold  en  masse,  806 
Rights  and  remedies  of  purchaser,  829 
Rule  to  show  cause,  783 
Sale  after  payment  or  discharge  of  judg- 
ment, 790 
Sale  in  violation  of  injunction,  790 
Sale  of  property  exempted  by  statute,  791 
Surprise,  785,  786 
Time  of  making  objections,  798 
Venditioni  exponas,  746 
Waiver  of  notice,  762 

Waiver  of  sales  in  parcels  by  defendant,  770 
Warranty,  816,  822 
Waste : 

Right  to  maintain  action  for  waste  during 
redemption  period,  829 
What  may  be  sold,  747 
Who  may  purchase,  753 
Withdrawal  of  property  from  sale,  771 

On  payment  of  debt,  771 

To  prevent  sacrifice,  771 
Wrongful  sale : 

Rights  and  liabilities  arising  out  of  wrong- 
ful sale,  844 

SHIFT,  850 

SHIFTED  LAND  WARRANT,  850 
SHIFTING  RISK,  850 
SHIFTING  USE,  850 
SHINPLASTER,  850 
SHIP,  851 

SHIP  BROKERS,  852 

Sales  by,  878 

SHIPBUILDING  YARD,  852 
SHIP  CHANDLER,  852 
SHIPMASTER,  852 
SHIPMENT,  852 
SHIPPED,  852 
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SHIPPING  (see  Ships  and  Shipping),  852 
Vessel,  851 

SHIPPING  ARTICLES,  853 

SHIPPING  COMMISSIONERS  (see  Sea- 
men), 853 

SHIPS  AND  SHIPPING  (see  Seamen),  854 
Act  of  God,  see  infra,  Inevitable  Accident. 
Admiralty  jurisdiction  (see  infra,  Enforce- 
ment of  Liability  for  Injuries)  : 
Mortgages,  875 

Security  for  safe  return,  884 
Admissions,  1018 

Agency,  see  infra,  Ship's  Husband. 
Alarm  signal,  965 

Anchor  (see  infra,  Vessels  at  Rest,  at  An- 
chor or  at  Wharves)  : 
Lookout,  971 

Fog  or  thick  weather,  978 
Anchor  lights,  957 
Appeals : 

Costs  of  appeal,  1047 
Appliances,  903 

Appointment  of  master  by  part  owners,  882 
Appraisement : 

Limitation  of  vessel  owner's  liability,  1056 
Appurtenances,  873 

Ship,  851 
Arrival : 

What  constitutes  arrival,  870 
At  anchor  (see  infra,  Vessels  at  Rest,  at 
Anchor  or  at  Wharves)  : 

Lookout,  971 
At  rest,  at  anchor  or  at  wharves,  see  infra, 

Vessels    at    Rest,    at    Anchor     or  at 

Wharves. 
Baggage : 

Limitation  of  vessel  owner's  liability,  1052 
Bankruptcy : 

Mortgages,  875 
Bends  in  channel,  993 

Descending  vessel  has  right  of  way,  994 
Berths : 

Size,  location,  and  arrangement  of  berths, 
869 

Bill  of  sale,  872 

Bill  of  sale  only  prima  facie  evidence  of 

title,  872 
Illustrations,  872 
Necessity  for  bill  of  sale,  872 
Recital  of  certificate  of  registry,  872 
Right  to  show  bill  of  sale  to  be  mortgage, 

872 

Validity  of  parol  transfer,  872 
Boats,  see  infra,  Small  Boats. 
Boiler  inspected,  see  infra,  Inspection  of 

Steam  Vessels. 
Bridge  : 

Lookout,  974 
Broker,  see  infra.  Ship's  Broker. 
Building  contracts,  see  infra,  Ownership  and 

Control. 

Building  vessel,  see  infra,  Ownership  and 
Control. 

Burden  of  proof  (see    infra,  Presumption), 
1016 

Contributory  fault,  902 
Damages,  1022 
Inevitable  accident.  908 
Lights,  963 
Lookout,  976 
Mutual  faults,  1026 
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SHIPS  AND  SHIPPING,  cont'd. 
Burden  of  proof,  cont'd. 

Negligence  of  pilot,  1014 
Overtaking  vessel,  930 
Precautions  to  avoid  collision,  897 
Sail  vessels  meeting  or  crossing,  914 
Signals,  970 

Standing  by  after  collision,  909 
Steamer  and  sail  vessel,  926 
Vessels  at  rest,  at  anchor  or  at  wharves, 
95-2 

Vessels  in  tow,  938 
Canal  boats : 

Enrolment  and  license,  865 

Recording  acts,  877 
Canal  navigation,  1003 

Boats  moored,  1003 

In  general,  1003 

Overtaking  vessels,  1003 

Starboard-side  rule,  1003 

Vessels  meeting,  1003 
Careening,  947,  948 
Cargo : 

Loss  or  injury  to  cargo,  see  infra,  Dam- 
ages. 
Carrier : 

Suit  for  injuries  by  carrier,  1007 
Carriers  of  passengers  (see  infra.  Carriers  of 
Passengers) : 
Personal  injuries,  see  infra,  Damages. 
Change  of  course  (see   infra,    Fog   or  Thick 
Weather  ;    Sail   Vessels   Leading  or 
Crossing;   Sail  Vessels   Meeting  or 
Crossing;  Steam  and  Sail  Vessels): 
Obligation  of  steamer  in  such  case,  925 
Overtaking  vessel,  928 
Chattel  mortgages,  see  infra,  Mortgages. 
Chicago  river,  997 
Clearance,  870 
Illustrations,  870 
Regulations  in  general,  870 
Closehauled  vessels,  see  infra,  Sail  Vessels 

Meeting  or  Crossing. 
Coasting  trade,  see  infra,  Enrolment  and 

License. 
Cod  fisheries : 

Vessels   licensed    for    cod    fishery  taking 
mackerel,  866 
Collisions  (see  infra.  Sail  Vessels  Meeting 
or  Crossing;  Steam  and  Sail  Vessels 
Meeting;  Steam  Vessels  Meeting  or 
Crossing),  896 
Canal  navigation,  see  infra,  Canal  Navi- 
gation. 
Contributing  fault,  906 
Damages,  see  Damages. 
Darkness,  898 

Duty  to  stand  by  after  collision,  908 

In  general,  908 

Statutes,  909 
Enforcement  of  liability  for  injuries,  see 

infra,  Enforcement  of  Liability  for 

Injuries. 
Errors  in  extremis  not  faults,  905 
Evidence,  see  infra,  Evidence. 
Ferryboats,  1001 

Fog,  see  infra.  Fog  or  Thick  Weather. 
Great  lakes,  1002 
Imminence  of  danger,  905 
Lights,  see  infra,  Lights. 
Limitation     of     vessel-owner's  liability, 
1052 

Lookouts,  see  infra,  Lookouts. 
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SHIPS  AND  SHIPPING,  cont'd. 
Collisions,  cont'd. 

Narrow  channels,  see  infra,  Narrow  Chan- 
nels. 

Negligence  of  pilot,  see  infra,  Pilots. 
Negligence  or  fault  as  ground  of  liability,  899 

Appliances,  903 

Apprehension  of  danger,  906 

Burden  of  proof  of  contributory  fault,  902 

Canadian  rule,  901 

Collision  without  fault,  899 

Common-law  rule,  900 

Competency  of  officers  and  crew,  904 

Contributing  fault,  906 

Contributory  fault,  902 

Crew,  903 

Degree  of  care  required,  see  infra,  De- 
gree of  Care  Required. 

Disabled  vessel,  904 

Disablement,  904 

English  rule,  900 

Equipment  of  vessel,  903 

Error  in  extremis,  904 

Fault  basis  of  liability,  899 

Following  directions,  899 

Inevitable  accident,  see  infra,  Inevitable 
Accident. 

Machinery,  903 

Noncontributing  fault,  900,  904 
Officers,  903 
Pilots,  904 

Presumption  of  fault,  900,  904 

Proximate  and  remote  cause,  899 

Rule  stated,  899 

Station  of  officers,  904 

Unlicensed  officers,  904 

Violation  of  other  laws,  901 

Violation  of  statute,  899 

Weakness  of  vessel,  903 
Noncontributing  fault,  904 
Overtaking  vessels,  see  infra,  Overtaking 

Vessels. 
Precautions  necessary,  896 

Burden  of  proof,  897 

Evidence,  897 

Fault  of  one  vessel  does  not  excuse  fault 

of  other,  896 

In  general,  896 

Special  circumstances,  896 
Presumption  of  fault,  900,  904 
Presumption  that  vessel  will  comply  with 

rules,  898 
Proximate  and  remote  cause,  899 
River  navigation,  see  infra,  River  Naviga- 

tion. 

Sail  vessels  meeting  or  crossing,  see  infra. 
Sail  Vessels  Meeting  or  Crossing. 

Signals,  see  infra,  Signals. 

Special  circumstances  justifying,  requiring  or 
excusing  departure  from  rules,  897 
Actual  necessity,  898 
Course  adopted,  898 

Departure    from    rules    admitted  with 

great  caution,  898 
Discretion,  898 

Duty  to  depart  from  rule,  897 
Exceptions  not  favored,  897 
Excuses  for  violation  of  rule,  898 
Expediency,  898 

Immediate  danger  necessary,  898 
Mere  apprehension,  898 
Rule  to  keep  course,  897 
When  departure  justified,  897 
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SHIPS  AND  SHIPPING,  cont'd. 
Collisions,  cont'd. 

Speed,  see  infra,  Speed. 

Steam  and  sail  vessels,  see  infra,  Steam 

and  Sail  Vessels. 
Thick  weather,  see  infra,  Fog  or  Thick 

Weather. 

Tug  and  tow,  see  infra,  Vessels  in  Tow. 
Unskilful  seamanship,  905 
Vessels  at  rest,  see  infra,  Vessels  at  Rest, 

at  Anchor  or  at  Wharves. 
Vessels  in  tow,  see  infra,  Vessels  in  Tow. 
Weather,     see     infra,     Fog     or  Thick 

Weather. 
Tug,  931 

Conflict  of  law,  see  infra,  Private  and  Inter- 
national Law. 

Constitutional  law : 

Power  of  Congress  and  the  states,  863 
Recording  acts,  876 

Construction,  see  infra,  Interpretation. 
Construction  of  vessel,  see  infra,  Ownership 

and  Control. 
Contribution  : 

Advances  for  repairs,  886 

Part  owners,  884,  886 
Contributory  negligence,  902,  906,  1042 

Damages,  1025 

Evidence,  1017 
Control,  see  infra,  Ownership  and  Control; 

Part  Owners. 
Corporation  : 

Limitation  of  vessel  owner's  liability.  1054 
Costs,  1044 

Compulsory  pilotage,  1046 

Cost  of  appeal,  1047 

Cost  of  reference,  1047 

Costs  dependent  upon  court  and  amount  of 

recovery,  1045 
Discretion,  1044 
General  rules,  1044 
Illustrations,  1044,  1045 
Inevitable  accident,  1046 
Innocent  vessel  made  party,  1045 
Inscrutable  fault,  1046 
Laches,  1045 

Limitation  of  vessel  owner's  liability,  1057 
Amount  of  liability,  1057 
Claimants  and  priority  of  claims,  1057 
How    amount    of    liability  estimated, 

1057 
In  general,  1057 
Interest,  1057 

Mode  of  estimating  tonnage,  1057 
Mutual  fault,  1057 
Proceedings  under  the  act,  1057 
Stay  of  actions  for  damages,  1057 
Tonnage,  1057 
Mutual  fault,  1046 
Probable  cause,  1044 
Security  for  costs,  1048 
Successful  party,  1045 
Cotenants,  see  infra,  Part  Owners. 
Crew  (see  infra.  Damages): 

Competency  and  nvimber  of  crew  of  boat 
required,  903 
Criminal  law  : 

Evidence  of  ownership,  880 
Crossing,  sec  infra.  Sail  Vessels  Meeting 
or  Crossing:  Steam  and  Sail  Vessels: 
Steam  Vessels  Meeting  or  Crossing. 
Crossing  vessel,  916 

Custom,  see  infra,  Usage  and  Custom. 
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SHIPS  AND  SHIPPING,  cont'd. 
Damages,  1022 
Amount  recoverable  as  affected  by  degree  of 
negligence,  1023 
Admiralty  and  common-law  rules  distin- 
guished, 1025 
Burden  of  proof  as  to  mutual  faults,  1036 
Disparity  in  degrees  of  negligence,  1026 
Inevitable  accident,  1024 
Injury  to  innocent  vessel  by  mutual  fault 

of  two  others,  1027 
Inscrutable  fault,  1025 
Method  of   computing  amount  recover- 
able, 1026 
Mutual  fault,  1024,  1025,  1026 
Necessity  of  pleading  damages,  1026 
Presumptions  as  to  mutual  faults,  1026 
Rule  stated,  1023 

Services  by  one  vessel  in  fault  to  other 

vessel,  1027 
Slight  fault  on  part  of  respondent,  1026 
Subrogation  of  vessel  libeled  to  rights  of 

libelant,  1027 
Where  both  vessels  in  fault  are  btfore 

court,  1027 
Where  faults  of  three  vessels  concur  in 

injury,  1028 
Whether   damages  apportionable  in  ac- 
cordance with  negligence,  1026 
Wilful  and  intentional  fault,  1025 
Augmentation  of  loss  in  efforts  to  save  in- 
jured vessel,  1022 
Burden  of  proof,  1022 

Effect  of  fraudulent  and  excessive  claim, 

1023 
In  general,  1022 
Injuries  less  than  loss  : 

Cost  of  making  protest   and  procuring 

new  rating  at  Lloyds,  1038 
Cost  of  procuring  new  insurance  rating, 
1038 

Costs  and  expenses  of  salvage  suit,  1037 
Defending  salvage  suit,  1037 
Expenses  of  saving  and  caring  for  cargo, 
1037 

Loss  of  freight,  1038 
Money  paid  for  salvage  services,  1037 
Towage,  1037 

Wages  and  expenses  of  crew  pending  re- 
pairs, 1037 
Wharfage,  1037 
Injuries  less  than  total  loss,  1032 
Actual  expenditures,  1036 
Additional  allowance  for  permanent  de- 
preciation, 1034 
Amount  recoverable  cannot  exceed  value 

of  vessel,  1033 
Amount  recovered   as  affected  by  con- 
tract price,  1035 
Cargo,  1039 

Cost  of  superintending  repairs,  1036 
Deduction  for  new  material,  1035 
Designation  of  persons  to  make  repairs 

by  party  in  fault,  1035 
Evidence    of     permanent  depreciation, 
1034 

Expense  of  raising  and  repairing,  1033 
Expert  testimony.  1036 
In  general.  1072 

Interest  on  cost  of  repairs.  1034 
Items  for  which  recovery  nlliwed,  1033 
Loss  of  use  of  vessel,  1036 
Manner  of  making  repairs.  1072 
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SHIPS  AND  SHIPPING,  cont'd. 
Damages,  cont'd. 

Injuries  less  than  total  loss,  cont'd. 
Permanent  depreciation,  1034 
Place  of  making  repairs  as  affecting  cost, 
1035 

Proof  of  cost  of  raising  and  repairing, 
1036 

Recovery  in  excess  of  value,  1033 
Recovery  limited  to  actual  expenditures, 
1033 

Limitation  of  vessel  owner's  liability,  see 

infra,  Limitation  of  Vessel  Owner's 

Liability. 
Loss  or  injury  to  cargo,  1038 

Harter  Act,  1040 

In  general,  1038 

Injury  less  than  total  loss,  1039 

Interest,  1038 

Loss  of  market  for  cargo,  1039 
Recoupment  by  vessel  paying  loss,  1040 
Total  loss,  1038 

Value  at  place  of  shipment  measure  of 

damages,  1038 
When  injury  or  loss  due  to  mutual  fault 

of  colliding  vessels,  1040 
Loss  or  injury  to  personal  property  other  than 

cargo,  1041 
Imputable  negligence,  1042 
Members  of  crew,  1042 
Passenger,  1042 

When    due    solely    to    fault    of  vessel 

libeled,  1041 
Where   collision    due    to   mutual  fault, 

1042 

Loss  or  injury  to  vessel,  1028 
Measure  of  damages,  1023 
Mutual  faults,  1042,  1043 

Loss  of  cargo,  1040 
Personal  injuries,  1042 

Death  due  to  mutual  fault  of  both  ves- 
sels, 1044 
Death  of  passengers,  1044 
Injuries  resulting  in  death,  1043 
Injury  due  to  mutual  faults  of  colliding 

vessels,  1043 
Injury  to  member  of  crew  through  fault 

of  his  own  vessel,  1042 
Recoupment,  1044 

When    due    solely    to    fault    of  vessel 
libeled,  1042 
Presumptions,  1022 
Punitive  damages,  1022 
Total  loss,  1028 

Abandonment  of  injured  vessel,  1028 

Allowance   for   freight  when   cargo  be- 
longs to  owner,  1031 

Cargo,  1039 

Cost  of  survey,  1030 

Expense  of  fruitless  efforts  to  save,  1029 
Freight  earned  at  time  of  loss,  1030 
Insurance  as  affecting  recovery,  1032 
Interest    on    value    of    vessel    and  net 

freight,  1031 
Obstruction  to  navigation,  1030 
Place    at    which    market    value  fixed, 

I02Q 

Prospective  profits  in  use  of  ship,  1031 
Rate  of  interest,  1032 
Value  as  measure  of  damages,  1029 
What  constitutes,  1028 
Death  by  wrongful  act.  1043 

Limitation  of  vessel  owner's  liability,  1052 
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SHIPS  AND  SHIPPING,  cont'd. 
Declarations,  1018 
Degree  of  care  required,  901 

General  rule,  901 

Handling  sails,  902 

Illustrations,  901,  902 

Ordinary  care,  902 

Steady  course,  902 

Tides,  902 
Delivery,  see  infra,  Sale  and  Transfer. 
Docks    (see    infra,    Vessels    at    Rest,  at 
Anchor  or  at  Wharves)  : 

Signals,  966 
Documentary  evidence,  10 18 
Drawbridge,  994 
Dredging  vessels,  943 

Drifting,   see   infra,   Vessf.ls   at    Rest,  at 

Anchor  or  at  Wharves. 
Drifting  vessels,  940,  942 
Earnings : 

Part  owners,  884 
East  river,  997 
Emigrants,  868 

Accommodations    for    emigrants  arriving 
from  foreign  ports,  868 

Food  and  its  service,  869 

Size,  location,  and  arrangement  of  berths, 
869 

Space  and  accommodations  allowed  to  pas- 
sengers, 868 
End  on,  914,  915,  965,  967 
Enforcement  of  liability  for  injuries,  1006 

Costs,  see  infra,  Costs. 

Damages,  see  infra,  Damages. 

Effect  of  negligence  of  licensed  pilot,  see 

infra,  Pilots. 
Evidence,  see  infra,  Evidence. 
Jurisdiction,  1006 

In  the  United  States,  1006 

Jurisdiction  of  admiralty  courts,  1006 

State  courts,  1007 

United  States  courts,  1006,  1007 
Liens,  1015 

Negligence    of   licensed   pilot,    see  infra, 

Pilots. 
Owners,  1010 

Persons  or  property  liable,  1008 

Cargo  and  cargo  owners,  1010 

Effect  of  negligence  of  licensed  pilot,  see 
infra,  Effect  of  Negligence  of  Li- 
censed Pilot. 

Harbor  authorities,  1010 

Master,  1009 

Naval  officers,  1009 

Owners,  1009 

Vessels,  1008 
Pilots,  see  infra,  Pilots. 
Who  may  sue,  1007 

Assignee,  1007 

Carrier,  1007 

Charterer,  1007 

Indorsee  of  bill  of  lading,  1007 

Master,  1007 

Underwriters.  1007 
Enrolment  and  license  (see  infra,  Registry  or 

Vessels),  865 
Canal  boats,  865 
Coasting  trade,  865 
Foreign  vessels,  865 
Illegal  traffic,  866 
Issuance  of  license,  865 
Necess4ty  for,  865 
Port  defined,  865 
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SHIPS  AND  SHIPPING,  cont'd. 
Enrolment  and  license,  cont'd. 
Sale  and  transfer,  877 

Forfeiture  of  licensed  vessel  by  transfer 

to  foreigner,  878 
In  general,  878 
Validity  of  sale,  878 
Sale  of  enrolled  vessels,  866 

To  citizens  of  the  United  States,  866 
To  foreigners,  866 
What  constitutes  transfer,  866 
Touching  at  foreign  port,  866 
Vessels  entitled  to  enrolment,  865 
Violation  of  license,  866 
Entry,  870 

Illustrations,  870 
Statutory  regulations,  870 
What  constitutes  arrival,  870 
Equipment  of  vessel,  903 
Evidence,  1016 

Admissibility,  1018 
Admissions,  1018 

Burden   of  proof,  see  infra,  Burden  of 
Proof. 

Excessive  speed,  see  infra,  Fog  or  Thick 

Weather. 
Exemplary  damages,  1022 
Expenses,  see  infra.  Damages. 
Expert  and  opinion  evidence,  1019,  1021 
Ferries,    see    infra,    Vessels    at    Rest,  at 

Anchor  or  at  Wharves. 
Ferryboats,  1001 

Course  in  crossing,  1002 

Exceptions  in  favor  of  ferryboats,  1001 

Ferryboats  bound  by  general  rules,  1002 

Fog  or  thick  weather,  977,  979 

Leaving  slip  in  face  of  danger,  1002 

Lookouts,  971 

Must  not  be  embarrassed,  1001 
Rounding  into  slip,  1002 
Fire : 

Precautions  against  fire,  869 
Fishing  vessels : 

Lights,  95s 
Floating  boats : 

Rivers,  995 
Fog  horn,  972,  979 
Fog  or  thick  weather,  077 

Care  in  navigation,  977 

Collision  with  vessels  known  to  be  near, 
978 

Condition  of  weather,  977 
Control  of  vessel,  978 
Discontinuance  of  navigation,  978 
Disposal  of  sails,  978 

Duty   to   bring  up   or   lie   fast  in  thick 

weather,  978 
Duty  to  slacken  speed,  stop,  or  reverse  on  hear- 
ing fog  signals,  988 

Distance  material,  989 

General  rule,  988 

In  cases  of  uncertainty,  989 

Signal  heard  astern,  988 

Signal  heard  astern  or  abeam,  988 

Signals  indicating  near  approach,  989 

Starboard  hand  rule,  990 

Starting  ahead,  990 
Ferryboats,  977,  979 
Harbor  navigation,  979 
Immaterial  fault,  978 
Obstructing  lights,  977 
Ocean  navigation.  979 
River  navigation,  978 
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SHIPS  ANT)  SHIPPING,  cont'd. 
Fog  or  thick  weather,  cont'd. 
Signals,  97c) 

Duty  to  slacken  speed,  stop,  or  reverse 

on  hearing  fog  signals,  988 
Fog  horn,  979 
Intervals  of  time,  980 
Means  of  giving  signals,  979 
Mistake  as  to  location  or  failure  to  hear 

signals,  983 
Necessary  signals,  980 
Passing  signals,  979 
Proper  signals,  980 
Rafts,  etc.,  982 
Regulations,  980 
Sail  vessels  under  way,  981 
Small  boats,  982 
Steam  vessels  under  way,  980 
Strict  compliance  with  signals,  980 
Substitution  of  other  means  for  fog  horn, 

980 

Sufficiency  of  signals,  980 

Tows,  981 

Tugs  and  tows,  981 

Vessels  at  rest,  at  anchor  or  at  wharves, 

982 

Waters  navigated,  980 
Speed  and  course,  983 

Bare  steerageway,  985 

Change  of  course,  987 
Fog  signals,  987 
Illustrations,  987 
In  general,  987 
Sail  vessels,  988 
Violation  of  rules,  987 

Comparison  between  steam  and  sail  ves- 
sels, 986 

Excessive  speed,  985 

Excuse  for  excessive  speed,  986 

Moderate  speed,  983 

Moderate  speed  defined,  984 

Moderate  speed  depends  upon  circum- 
stances, 983 

Occasional  stopping  necessary,  985 

Particular  instances  of  excessive  speed, 
987 

Particular  speeds,  985 

Particular  speeds  held  excessive,  985 

Particular  speeds  held  not  excessive,  986 

Speed  necessary  to  keep  steerageway,  986 

Speed  of  sail  vessels,  586 

Speed  of  steam  vessels,  983 

Steerageway,  985,  986 
Sufficiently  manned,  978 
Vicinity  of  fog  bank,  977 
Food  and  its  service,  869 
"  Foreign  voyage,"  866 

Freight,  see  infra.  Damages  :  Limitation  of 

Vessel  Owner's  Liability. 
Getting  under  way,  943 
Great  lakes : 

Collisions  in  American  waters,  1002 

Navigation    of    waters    connecting  great 
lakes,  1002 

Overtaking  vessels,  1002 

Rules  of  navigation,  894 
Handling  sails,  902 
Harbor  authorities  : 

Liability  of  harbor  authorities,  1010 
Harbor  masters,  871 
Harbor  navigation,  999 

Care  required   in  approaching  or  leaving 
wharf,  1001 
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SHI  PS  AM)  SHIPPING,  cont'd. 
Harbor  navigation,  cont'd. 

Coming  to  or  leaving  slips  and  wharves, 

iooo 

Crowding,  iooo 

Entering  harbor,  999 

Great  caution  required,  999 
.  Leaving  harbor,  999 

Navigating  near  piers,  iooo 

Navigation  in  harbor,  999 

Right  of  way  coming  to  or  leaving  slips 
and  wharves,  iooo 

Turning  in  stream,  1001 

Vessels  starting  from  the  same  pier,  iooo 
Harbor  regulations,  871 
Harbor  Act,  1040 
Hell  Gate,  998 

Steam  and  sail,  999 

Vessels  going  in  the  same  direction,  998 

Vessels  on  opposite  courses,  998 
Hove  to,  see  infra,  Sail  Vessels  Meeting 

or  Crossing. 
Imputable  negligence,  1042 
Inevitable  accident  (see  infra,  Inevitable  Ac- 
cident), 906,  1024 

Burden  of  proof,  908 

Costs,  1046 

Definition,  906 

Drifting  vessels,  942 

Fault  of  either  party,  907 

Illustrations  of  collisions  that  were  held  not 
inevitable  accidents,  908 

Illustrations  of  inevitable  accident,  907,  908 

Prior  negligence,  906 

Reasonable  care  only  required,  906 

Voluntary  act,  907 
Injunctions : 

Enjoining  suit  in  other  courts,  105s 
Injuries,   see  infra,   Enforcement   of  Lia- 
bility for  Injuries. 
Injuries  by  vessels,  see  infra,  Collisions. 
Inland  rules  of  navigation,  894 
Inscrutable  faults : 

Costs,  1046 
Insolvency,  see  infra,  Bankruptcy. 
Inspection  of  steam  vessels,  867 

Duty  to  have  boiler  inspected,  867 

Failure  to  have  boiler  inspected  after  re- 
pairs, 867 

Inspection  of  boilers,  867 

Inspection  of  hull,  867 

Small  pleasure  boat,  867 
Interest : 

Interest  on  cost  of  repairs,  1034 

Interest  on  value  of  vessel,  103 1 

Limitation  of  vessels  owner's  liability,  1057 

Loss  of  cargo,  1038 
International  rules  of  navigation,  893 
Interpretation : 

Regulation  of  navigation,  896 
loint   tenants  and   tenants  in  common,  see 

infra,  Part  Owners. 
Judicial  sales,  874 

Effect  of  judicial  sale,  874 

Sale  for  unseaworthiness,  874 

Sale  under  decree  of  foreign  court,  874 

Sheriff's  sales,  874 
Jurisdiction  (see  infra,  Admiralty  Jurisdic- 
tion ;   Enforcement  of   Liability  for 
Injuries)  : 

Limitation  of  vessel  owner's  liability,  1057 
Knowledge : 

Limitation  of  vessel  owner's  liability,  1033 
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SHIPS  AND  SHIPPING,  cont'd. 
Laches : 

Costs,  1045 
Launching  vessels,  1006 

Extraordinary  care  required,  1006 

Warning  must  be  given,  1006 
Liability  for  injuries,  see  infra,  Enforcement 

of  Liability  for  Injuries. 
Liability  of  owners  and  vessels,  889,  S91 

Actions  by  owner  for  breach  of  contract, 
890 

In  general,  889 

Liability  for  supplies  and  repairs,  889 
Liability  for  wages,  891 
Liability  of  mortgagee,  891 
Liability  of  owner,  890 

Liability  of  person  having  possession,  891 
Limitation  of  liability,  891 
Owner  usually  liable,  890 
Test  of  liability,  890 

When  purchaser  becomes  liable  as  owner, 

890 

License,  see  infra,  Enrollment  and  License. 
Liens : 

As  part  owners,  885 

Enforcement    of    liability    for  negligence, 

1016 

Life-saving  apparatus,  869 

Lights  (see  infra,  Lookouts;  Signals),  952 

Anchor  lights,  956 

Burden  of  proof,  963 

Character  of  lights,  958 

Defectively  screened,  958 

Evidence,  963 

Excuses  for  noncompliance,  953 

Extinguishment,  958 

Failure  to  comply  with  regulations,  962 

Effect  of  failure,  962 

English  rule,  962 

Illustrations,  962,  963 

Other  vessels  must  use  due  care,  963 

United  States  rule,  962 
Fishing  vessels,  955 
Lights  for  vessels  under  way,  953 

Fishing  vessels,  955 

Illustrations  when  vessels  are  underway, 

953 

Masthead  lights,  953 

Pilot  boats,  955 

Rafts,  955 

Range  lights,  954 

Sail  vessels,  954 

Ship  hove  to,  953 

Side  lights,  954 

Small  boats,  955 

Steam  vessels,  953 

Steam  vessels  towing,  954 

Trawler  fishing,  953 

Tug  waiting  for  tow,  953 

Vessels  in  tow,  954 

Vessels  of  way,  955 

When  vessel  is  under  way,  953 
Location  of  lights,  957 
Loss,  058 

Obscured  lights,  959 
Overtaking  vessel,  059 

Binnacle  light.  960 

Displaying  wrong  lights,  961 

Doubtful  lights.  961 

Exhibiting  torch  or  flare  light,  960 

Failure  to  see  lights,  962 

Flare-up  light.  q6o 

Frequently  exhibited.  960 
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SHIPS  AND  SHIPPING,  cont'd. 
Lights,  cont'd. 
Overtaking  vessel,  cont'd. 

Illustrations,  960 
In  general,  959 

Manner  of  displaying  light,  960 

Mistake  as  to  lights,  961 

Sufficiency  of  light,  960 

Torch,  960 
Pilot  boats,  955 
Presumptions,  963 
Reflectors,  958 
Regulations  generally,  952 
Small  boats,  955 
Temporary  disablement.  958 
Tugs  and  tows,  953,  954 
Vessel  aground,  957 
Vessel  at  river  bank,  957 
Vessels  at  anchor,  956 
Vessels  at  wharves,  957 
Vessels  laying  or  picking  up  cables,  956 
Vessels  not  under  command,  956 
Vessels  of  war,  955 
Visible  lights,  958 
Weight  of  evidence,  964 
limitation  of  vessel  owner's  liability,  1048 
Act  of  Congress,  1049 

Amount  of  liability  and  how  estimated,  1057 
Appraisement,  1056 
Baggage,  1052 
Collision,  1052 

Complete    relief   given    in    United  States 

courts,  1055 
Corporation,  1054 
Costs,  1057 

Amount  of  liability,  1057 

Claimants  and  priority  of  claims,  1057 

How  amount  of  liability  estimated,  1057 

In  general,  1057 

Interest,  1057 

Mode  of  estimating  tonnage,  1057 

Mutual  faults,  1057 

Proceedings  under  the  act,  1057 

Stay  of  actions  for  damages,  1057 

Tonnage,  1057 
Distribution  of  proceeds,  1056 
English  rule,  1048 

Enjoining  suits  in  other  courts,  1055 
Exceptions,  1053 
Foreign  vessels,  1050 
Freight  pending,  1951 
History  of  the  rule,  1048 
How  value  of  interest  determined,  1051 
Independent  contracts,  1053 
Injuries  subject  to  limitation,  1052 
Insurance  moneys,  1051 
Interest,  1050,  1057 
Jurisdiction,   1055,  1057 
Knowledge  of  owner,  1053 
Losses  subject  to  limitation,  1052 
Loss  of  life,  1052 
Maritime  losses  only,  1053 
Mode  of  estimating  tonnage,  1057 
Mode  of  obtaining  benefit   of  limitation, 
1054 

Mutual  faults,  1057 
Nonessential  facts,  1055 
Owners,  1050 
Part  owners,  1054 
Personal  injuries,  1052 
Persons,  1050 
Priority  of  claims,  1057 
Privity  of  owner,  1053 
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SHIPS  AND  SHIPPING,  cont'd. 
Limitation  of  vessel  owner's  liability,  cont'd.  ■ 
Proceedings  under  the  act,  1057 
Rule  in  United  States,  1048 
Statutes,  1049 

Stay  of  actions  for  damages,  1057 
Territorial  application  of  rules,  1049 
Time  of  taking  proceedings,  1055 
Tonnage,  1057 
United  States  courts,  1055 
Value  of  interest,  1051 
Vessels  and  interests  to  which  limitation  ap- 
plies, 1049 

Foreign  vessels,  1050 

Freight  pending,  1051 

Insurance  moneys,  1051 

Interest,  1050 

Owners,  1050 

Persons,  1050 

Territorial  application  of  rules,  1049 
Vessels,  1050 
Waters,  1049 
Whaling  voyage,  1051 
Waiver  of  limitation,  1056 
Waters,  1049 
Whaling  voyage,  1051 
Lookouts,  971 
Loss,  see  infra,  Damages. 
Majority  owners,  see  infra,  Part  Owners. 
Making  up  tow,  933 
Arranging  tows,  934 
Fastenings,  935 
Length  of  tow,  934 

Making  up  and  getting  under  way,  933 

Tugs  racing  for  tow,  934 

Unnecessarily  long  hawser,  935 
Management,  see  infra,  Ownership  and  Con- 
trol ;  Part  Owners. 
Marine  insurance  (see  infra,  Marine  Insur- 
ance) : 

As  affecting  recovery,  1032 

Limitation  of  vessel  owner's  liability,  105 1 

Part  owners,  886 

Ship's  husband  has  no  power  to  insure,  887 

Suit  for  injuries  by  underwriters,  1007 
Maritime  contracts  : 

Contracts  for  construction  and  title  to  ves- 
sel, 878 

Mortgages,  874 
Master  of  vessel : 

Liability  for  supplies  and  repairs,  889 

Liability  of  master,  1009 

Suit  for  injuries  by  master,  1007 
Measure  of  damages,  see  infra.  Damages. 
Meeting,  see  infra,  Sail  Vessels  Meeting  or 

Crossing;    Steam    and    Sail  Vessels; 

Steam  Vessels  Meeting  or  Crossing. 
Meeting  end  on,  (114 

Signals,  965,  967 
Mooring,  see  infra,  Vessels  at   Rest,  at 

Anchor  or  at  Wharves. 
Mortgagees ; 

Liability  for  supplies  and  repairs.  891 

Liability  for  wages.  891 
Mortgages,  874,  875 

Mutual  faults  (see  infra,  Costs;  Damages'), 
1024,  1025,  1026 
Costs,  1045 

Limitation  of  vessel  owner's  liability,  1057 
Narrow  channels,  cio,o 
Attempts  to  pass,  991 
Bends  in  channel,  993 
Channel  defined,  990 
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SHIPS  AND  SHIPPING,  cont'd. 
Narrow  channels,  cont'd. 

Duty  to  wait  until  vessel  has  passed,  992 

Choice  of  jchannel,  992 
Descending  steamers  have  right  of  way, 
992 

Exceptions  to  general  rule,  993 

General  rule,  992 

Illustrations,  992 
Great  lakes,  1002 
Liability  to  sheer,  991 
Miscalculation  of  tide,  991 
Obstructing  channel,  990 
Precaution  necessary,  990 
Rafts,  990 
Sail  vessels,  993 

Sail  vessels  meeting,  993 
Starboard-side  rule,  991 

Exceptions,  992 

General  rule,  991 

Violation  of  rule,  992 

Waters  included  in  rule,  991 
Western  rivers  navigation,  997 
National  character  of  vessel,  864 
Naval  officers : 

Liability  of  naval  officers,  1009 
Navigation  (see  infra,  Sail  Vessels  Meeting 

or  Crossing;  Steam  Vessels  Meeting 

or  Crossing)  : 
Canal  navigation,  see  infra,  Canal  Naviga- 
tion. 

Channels,  see  infra,  Narrow  Channels. 
Ferryboats,  1001 

Fog,  see  infra,  Fog  or  Thick  Weather. 
Great  Lakes,  1002 

Harbor  navigation,  see  infra,  Harbor 
Navigation. 

River  navigation,  see  infra,  River  Naviga- 
tion. 

Rivers,  see  infra,  Rivers. 
Speed,  see  infra,  Speed. 
Thick  weather,  see  infra,  Fog  or  Thick 
Weather. 

Weather,  see  infra,  Fog  or  Thick 
Weather. 

Negligence  (see  infra,  Collisions;  Pilots)  : 
Amount  of  damages  recoverable  as  affected 
by  degree  of  negligence,  see  infra,  Dam- 
ages. 

Degrees  of  negligence,  see  infra,  Damages. 

Lookout,  see  infra.  Lookout. 
Notification  : 

Lights,  see  infra,  Lights. 
Number  of  passengers  to  be  carried,  867 

Ferryboats,  868 

Illustrations,  868 

Penalty  for  violation  of  statute,  868 
Oath  : 

Oath  required  to  obtain  registry,  864 
Obstructing  channel,  990 

Obstructions,  see  infra,  Vessels  at  Rest, 

at  Anchor  or  at  Wharves. 
Ordinary  care  (see  infra,  Vessels  in  Tow), 

902 

Overtaking  vessels,  916,  926 
Acting  in  due  season,  928 
Application  of  rules,  927 
Approaching  vessels,  927 
Assumption  of  risk.  928 
Burden  of  proof,  930 
Canal  boats.  1003 
Change  of  course.  928,  929 
Coming  about,  928 


SHIPS  AND  SHIPPING,  cont'd. 
Overtaking  vessels,  cont'd. 
Definition,  926 
Great  lakes,  1002 
Lights,  959 

Necessary  change  of  course,  928 

Necessary  precautions,  927 

Overtaking  raft  in  tow,  928 

Overtaking    vessel    must    not    crowd  on 

course,  927 
Overtaking  vessel  to  keep  clear,  926 
Passing  in  Hell-  Gate  dangerous,  928 
Safe  distance,  927 

Sail  vessel  overtaking  sail  vessel,  927 
Sail  vessel  overtaking  steamer,  927 
Signals,  966 

Subsequent  alteration  of  bearing,  927 
Tug  and  tow  considered  one  vessel,  927 
Vessel  ahead  to  keep  her  course,  929 
Waiting  opportunity  to  pass,  928 
Wind  and  tide,  928 
Owner  (see  infra,  Liability  of  Owners  of 

Vessels)  : 
Liability  of  owners,  1010 
Limitation  of  vessel  owner's  liability,  see 

infra,  Limitation  of  Vessel  Owner's 

Liability. 

Ownership,  see  infra,  Registry  of  Vessels. 
Ownership  and  control,i878,  879 
Builder's  property,  879 
Building  contracts,  878 

Agreement  as  to  title,  879 

Building  superintended  by  purchaser,  879 

Incomplete  vessel,  879 

Materials  not  actually  incorporated,  879 

Part  payment,  879 

Property  remains  in  builder,  879 

Title    to   materials   determines   title  to 
vessel,  879 

Whether  maritime,  878 
Building  contracts  not  maritime,  878 
Contracts  for  construction,  878 
Evidence  of  ownership,  888 

Criminal  cases,  889 

Equitable  ownership,  889 

In  general.  888 

Joint  owners,  889 

Oath  made  by  third  party,  889 

Register,  888 
Liability  of  owners  of  vessels,  see  infra, 

Liability  of  Owners  of  Vessels. 
New  vessel,  878 
Original  frame,  878 
Partnership,  see  infra,  Part  Owners. 
Part  owners,  see  infra.  Part  Owners. 
Right  to   possession   (see  infra,  Posses- 
sion), 888 
Same  model,  879 

Ship's  husband,  see  infra,  Ship's  Husband. 

Supercargo,  see  infra,  Supercargo. 

Title  to  materials  determines  title  to  vessel, 

879 

Pacific  coast  rivers,  997 
Parol  transfer,  872 

Partnership,  see  infra,  Part  Owners. 
Part  owners,  879 
Passengers : 

Food  and  its  service,  869 
Number  of  passengers  to  be  carried,  see 
infra.  Number  of  Passengers  to  Be 
Carried. 

Personal  injuries,  see  infra,  Damages. 
Recovery  of  damages,  1042 
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SHIPS  AND  SHIPPING,  cont'd. 
Passengers,  cont'd. 

Regulations  for  safety  and  comfort  of  pas- 
sengers,   see    infra,    Regulations  for 
Safety  and  Comfort  of  Passengers. 
Size,  location,  and  arrangement  of  berths, 
869 

Space  and  accommodation  allowed  to  pas- 
sengers, 868 

Personal  injuries  (see  infra,  Damages)  : 

Limitation  of  vessel  owner's  liability,  1052 

Piers,  see  infra,  Vessels  at  Rest,  at  An- 
chor or  at  Wharves. 

Pilot  boats : 
Lights,  955 

Pilot  house : 
Lookout,  974 

Pilots,  904 
Compulsory  pilots : 
Costs,  1046 

Liability  for  injuries  where  licensed  pilot  is 
negligent,  1010 
Burden  of  proof,  1014 
Command  of  vessel,  1012 
Compulsory  employment  of  pilot,  ion 
Compulsory  pilotage,  1010 
Conflict  of  decisions,  1010 
Contributing  faults,  1013 
Duties  of  pilot,  1012 

Effect  of  employment  under  compulsory 

law,  1011 
English  rule,  101 1 

Entire  navigation  in  charge  of  pilot,  1013 

Exemption  from  liability  stated,  1011 

Evidence,  1014 

General  rule,  1010 

Interference  with  pilot,  1013 

Law  of  place,  1015 

Pilot  must  be  in  command,  1012 

Rule  in  United  States,  1015 

Ships  carrying  passengers,  1012 

Ships  changing  mooring  in  port,  1012 

Vessels  in  tow,  1014 

What    constitutes    compulsory  pilotage, 
1010 
Lookouts,  973 

Negligence  of  pilot  of  tow,  938 
Place  of  registry,  864 
Port  defined,  865 

Possession  (see  infra,  Sale  and  Transfer)  : 

Liability  of  person  having  possession  for 
supplies  and  repairs,  891 

Mortgages,  875 

Right  of  possession,  888 

Bight  to  possession : 

As  against  third  parties,  888 
As  between  joint  owners,  888 
Pounding,  947 
Power  of  attorney  : 

Sale  under  power  of  attorney,  871 
Preponderance  of  evidence,  1019 
Presumption  of  compliance  with  rule,  924 
Presumption  of  fault,  900,  904 
Presumptions  (see  infra,  Burden  of  Proof; 
Collisions),  1016 

Damages,  1022 

Lights,  963 

Lookout,  976 

Mutual  faults,  1026 

Signals,  970 

Steam  and  sail  vessels,  926 

Vessels  at  rest,  at  anchor  or  at  wharves,  952 

Vessels  in  tow,  938 
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SHIPS  AND  SHIPPING,  cont'd. 
Private  international  law : 

Regulation  of  navigation,  894 
Privity  : 

Limitation  of  vessel  owner's  liability,  1053 
Rafts : 

Lights,  955 

Obstructing  channel,  990 
Recording  acts  (see  infra,  Registry  of  Ves- 
sels), 876 

Against     whom     unrecorded  conveyance 
valid,  877 

Canal  boats,  877 

Constitutional  law,  876 

England,  875,  878 

Federal  legislation  exclusive,  877 

Mortgages,  875,  876 

Place  to  record,  877 

Provisions  of  Act  of  Congress,  876 

State  laws  superseded,  877 

To  what  vessels  applicable,  877 

United  States,  876 

When  state  laws  apply,  877 
Reference : 

Costs  of  reference,  1047 
Registry  of  vessels  (see   infra,  Enrolment 
and  License;  Recording  Acts),  863 

Bill  of  sale,  see  infra,  Bill  of  Sale. 

Effect  of  registry,  863 

Evidence  of  ownership,  888 

National  character  of  vessels,  864 

Oath  required  to  obtain  registry,  864 

Place  of  registry,  864 

Sale  of  registered  vessels  to  citizens  of  the 

United  States,  864 
Sale  of   registered  vessels   to  foreigners, 

865 

Vessels  entitled  to  registry,  864 
Vessels  rebuilt,  864 

Regulation  of  navigation  (see  infra,  Regula- 
tion of  Navigation),  892 
American  rule,  895 
Collision,  see  infra,  Collision. 
Conflict  of  laws,  893 

Regulations,    see   infra,    Shipping  Regula- 
tions. 

Regulations  for  safety  and  comfort  of  passengers, 

867 

Accommodations    for    emigrants  arriving 

from  foreign  ports,  868 
Food,  869 

Life-saving  apparatus,  869 
Number  of  passengers  to  be  carried,  867 
Precautions  against  fire,  869 
Size,  location,  and  arrangement  of  berths, 
869 

Space  and  accommodation  allowed  to  pas- 
sengers, 868 
Repairs  (see  infra,  Damages  ;  Part  Owners  ; 
Ship's  Husband)  : 
Liability  of  owners  and  vessels,  889 
Representation,  873 

Rest,  see  infra.  Vessels  at  Rest,  at  Anchor 

or  at  Wharves. 
River  navigation,  004 

Channels,  see  infra,  Narrow  Channels. 

Chicago  river,  997 

Descending  vessel  has  right  of  way,  992, 
994 

Drifting,  995 
East  river,  907 
Floating  boats,  995 
Hell  Gate,  998 
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SHIPS  AND  SHIPPING,  cont'd. 
River  navigation,  cont'd. 

Narrow  channels,  see  infra,  Narrow  Chan- 
nels. 

Pacific  coast  rivers,  997 

Passing  drawbridge,  994 

Sail  vessels,  995 

Starboard-side  rule,  991,  994 

Western  rivers,  995 

Approaching  bridge,  997 
Ascending  and  descending  steamers,  996 
Custom  as  to  running  points  and  bends, 
996 

Custom  obligatory,  996 
Custom  to  keep  to  middle,  996 
Dictating  course,  996 
Passing  in  narrow  channels,  997 
Right  of  way,  995 
Rules  applicable,  995 
Scope  of  section,  995 
Rivers  (.see  infra,  Narrow  Channels): 

Rules  of  navigation,  894 
Safe  return,  see  infra,  Part  Owners. 
Sail  vessels  (see  infra,  Narrow  Channels)  : 

River  navigation,  995 
Sail  vessels  meeting  or  crossing  (see  infra, 
Overtaking  Vessels),  909 
Application  of  rules  in  general,  909 
Both  running  free  with  wind  aft,  911 
Both  running  free  with  wind  on  different 
sides,  911 

Both  running  free  with  wind  on  same  side, 
911 

Change  of  course,  913 
Closehauled  and  free,  911 
Closehauled  vessels,  910 

Closehauled  and  free,  911 

"  Closehauled  "  defined,  910 

On  different  tacks,  910 

On  same  tack,  910 
Duty  of  vessel  having  right  of  way,  913 

Change  of  course,  913 

Duty  to  give  way,  914 

Excusable  change  of  course,  913 

Presumption,  913 

To  keep  course,  913 

What  constitutes  change  of  course,  913 

When  change  of  course  necessary,  914 
Duty  of  vessel  required  to  give  way,  912 
Evidence.  914 
Shaving  by,  912 
Vessels  coming  about,  912 
Vessel  dredging,  910 
Vessel  hove  to,  909 

Vessels  meeting   end  on  or  on  crossing 
courses,  91 1 

Vessels  must  give  way  in  time,  912 

Vessels  passing  tacks,  912 

Vessels  reefing,  910 

Vessels  under  way,  909 
Sail  vessels  running   free,   see"  infra,  Sail 

Vessels  Meeting  or  Crossing. 
Sale  and  transfer,  871 

Appurtenances,  873 

Bill  of  sale,  872 

Bill  of  sale  necessary,  872 

Certificates  of  registry  or  enrolment,  873 

Delivery  of  ship  abroad  or  at  sea  unneces- 
sary, 873 

Enrolled  vessels,  866 

To  citizens  of  the  United  States,  866 

To  foreigners,  866 

What  constitutes  transfer,  866 


SHIPS  AND  SHIPPING,  cont'd. 
Sale  and  transfer,  cont  d. 

How  question  of  sale  determined,  871 

Incumbrances,  873 
In  general,  871 
Judicial  sales,  874 
Licensed  vessels,  878 

Forfeiture  of  licensed  vessel  by  transfer 
to  foreigner,  878 

In  general,  878 

Validity  of  sale,  878 
Method  of  transfer,  871 
Mortgages,  see  infra,  Mortgages. 
Necessity  for  delivery  of  possession,  873 
Necessity  for  possession,  871 
Parol  transfer,  872 

Part  owners,  see  infra,  Part  Owners. 

Possession,  871,  873 

Power  of  attorney,  871 

Recital  of  certificate  of  registry,  872 

Recording  acts,  see  infra,  Recording  Acts. 

Registered  vessels,  864 

Rights  of  bona  fide  purchasers,  865 
To  citizens  of  the  United  States,  864 

Representation,  873 

Right  to  show  bill  of  sale  to  be  mortgage, 

872 

Ship's  brokers,  878 

Validity  of  parol  transfer,  872 

Warranty,  873 

What  property  passes  to  purchaser,  873 
Salvage : 

Damages,  1037 
Seamen,  see  infra,  Damages. 
Security  for  costs,  1048 

Security  for  safe  return,  see  infra,  Part 

Owners. 

Set-off,  recoupment,  and  counterclaim,  1044 

Recoupment  by  vessel  paying  loss,  1040 

Sheriff's  sale,  874 
"  Ship,"  851 

Shipping  regulations,  863,  892 

Clearness,  see  infra,  Clearness. 

Enrolment  and  license,  see  infra,  Enrol- 
ment and  License. 

Entry,  see  infra,  Entry. 

Harbor  regulations,  see  infra,  Harbor 
Regulations. 

Inspection  of  steam  vessels,  see  infra,  In- 
spection of  Steam  Vessels. 

Lights,  see  infra,  Lights. 

Lookouts,  see  infra,  Lookouts. 

Navigation,  see  infra,  Regulation  of  Navi- 
gation. 

Power  of  Congress,  863 

Power  of  states,  863 

States,  863 

Registry  of  vessels,  see  infra,  Registry  of 

Vessels. 

Regulation  of  navigation,  see  infra,  Regu- 
lation of  Navigation. 
Regulations  for  safety  and  comfort  of  pas- 
sengers,   see    infra.    Regulations  for 
Safety  and  Comfort  of  Passengers. 
Signals,  see  infra.  Signals. 
Tonnage  duties,  see  infra.  Tonnage  Duties. 
Ships  at  rest,  at  anchor  or  at  wharves : 

Inevitable  accident,  942 
Ship's  brokers  : 

Sale  and  transfer,  878 
Ship's  husband  acting  as  broker,  887 
Ship's  husband,  886,  ioq8 
Acting  as  broker,  887 
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SHIPS   \M>  SHIPPING,  cont'd. 
Ship's  husband,  cont'd. 

illustrations  of  power,  887 
Management  by  ship's  husband,  886 
Part  owner  is  ship's  husband,  885 
Powers  and  duties  of  ship's  husband,  886 
Power  to  borrow  money,  887 
Power  to  insure,  887 

Right  to  obtain  bail  for  release  of  vessel, 
887 

Supplies  and  repairs,  887 
Ship's  keeper,  1058 
Short  blast,  see  infra,  Signals. 
Signals  (see  infra,  Lights:  Lookouts),  964 

Alarm  signal.  965,  970 

Assent  to  course,  967 

Burden  of  proof,  970 

Compliance  with  signals,  969 

Confusing  signals,  969 

Cross  signals.  969 

Danger  sign    .  965,  970 

Distance  a:         .1  signals  must  be  given, 
965 

Distress  signals,  970 
Effect  of  signals,  967 
Evidence,  970 

Failure  to  answer  signals,  967 
Fog,  see  infra,  Fog  or  Thick  Weather. 
Giving  and  answering  signals,  967 
Alarm  signals,  970 

Assent  not  necessary  to  course  provided 
by  rules,  967 

Assent  to  departure  from  rules,  969 

Compliance  with  signals,  970 

Confusing  signals,  969 

Cross  signals,  969 

Danger  signals,  970 

Distress  signals,  970 

Effect  of  signals,  967 

Failure  to  answer  signals,  968 

Necessity  of  assent  to  course,  967 

Reply  of  two  blasts,  967 

Right  to  dictate  course,  968 

Risk  of  departure  from  rules,  968 

Signaling  departure  from  rules,  968 

Single  blast  by  preferred  vessel,  967 

Special  signals,  970 

Vessels  at  rest,  967 

Vessels  meeting  end  on,  967 
Imperative  rule,  964 
Meaning  of  signals,  965 
Meeting  end  on,  967 
Necessity,  964 
Overtaking  vessels,  966 
Presumptions,  970 
Proper  signals,  965 
Regulations,  964 
Right  to  dictate  course,  968 
Risk  of  departure  from  rules,  968 
Short  blasts,  965 

Signaling  departure  from  rules,  968 
Sufficiency,  964,  965 

Thick  weather,  see  infra,  Fog  or  Thick 
Weather. 

Vesesls  approaching  bend  in  channel,  965 
Vessels  at  anchor,  966 

Vessels  at  rest,  at  anchor  or  at  wharves, 
967 

Vessels  meeting  end  on,  965 
Vessels  moving  from  docks.  966 
Vessels  on  crossing  course.  966 
Weather,     see     infra.     Fog     or  Thick 
Weather. 
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SHIPS  AND  SHIPPING,  cont'd. 
Slips,    see    infra,    Vessels    at    Rest,  at 

Anchor  or  at  Wharf. 
Small  boats  : 

Fog  signals,  982 
Lights,  955 

Speed  (see  infra,  Fog  or  Thick  Weather), 
1003 

Effect  of  local  law,  1005 
Excuse  for  excessive  speed,  1005 
Negligence  of  injured  vessel,  1004 
Particular  speed  held  excessive,  1005 
Particular  speed  held  not  excessive,  1005 
Rounding  bend,  1004 
Sheering  from  course,  1004 
Suction  and  swell,  1004 
Test  of  safe  speed,  1004 
Under  control,  1003 
Standing  by  after  collision,  908 
Starboard-hand  rule.  990 

Starboard-side    rule,     (see    infra,  Narrow 

Channels),  991,  994,  1001 
States : 

Power  of  states  to  make  shipping  regula- 
tions, 863 

Recording  acts,  see  infra,  Recording  Acts. 
Steam  and  sail  vessels  (see  infra,  Overtaking 
Vessels)  : 
Apprehension  of  danger,  922 
Burden  of  proof,  926 
Care  and  vigilance,  920 
Change  of  course,  924 

Duty  to  change  course,  925 
Obligation    to    change   course    must  be 

clear,  925 
To  avoid  immediate  danger,  924 
When  excusable,  924 
When  required,  924 
Change  of  helm,  920 
Change  of  tack,  921 
Course  of  sail  vessel  in  doubt,  920 
Crossing  ahead,  920 
Crowding  between  vessel,  922 
Crowding  on  course,  922 
Drifting.  921 

Duty  of  sail  vessel  to  beat  out  her  tack,  922 

Illustration,  922 
In  general,  922 
Duty  of  sail  vessel  to  keep  her  course,  922 

Change  of  course,  924 
Change  of  course  excusable.  924 
Chnage  of  course  in  ample  time,  924 
Change  of  course  required,  924 
Change  of  course  to  avoid  immediate 

danger,  924 
Embarrassing  manoeuvres,  923 
General  rule,  922 

Obligation   of  steamer  when   course  is 

changed,  925 
Obstructions,  923 

Presumption  that  sail  vessel  will  comply 

with  rule,  924 
Shifting  wind,  923 
Steady  by  compass,  923 
Steady  course,  923 

When  obligation  to  keep  course  arises, 

923 
Yawing,  923 
Duty  of  steam  vessel  to  keep  away  by  safe 

margin,  921 
Duty  to  stop,  922 
General  rule,  910 
Hazardous  manoeuvre,  021 
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SHIPS  AND  SHIPPING,  cont'd. 
Steam  and  sail  vessels,  con  t'd. 
Presumption,  926 
Privileged  vessel,  919 
Safe  margin,  921 
Shifting  wind,  922 

Steam  vessel  to  keep  out  of  way,  919 
Where  course  of  sail  vessel  in  doubt,  920 
Yawing,  921 
Steam  vessels  (see  infra.  Inspection  of  Steam 
Vessels;    Sail   and    Steam  Vessels; 
Steam  and  Sail  Vessels)  : 
Defined,  914 

Regulation  of  navigation,  895 
Steam  vessels  meeting  or  crossing  (see  infra, 
Overtaking  Vessels),  914 
Crossing  ahead,  916 
Crossing  between  tug  and  tow,  916 
Crossing  courses,  915 

Duty  of  vessel  required  to  keep  out  of  way, 
916 

Duty  of  vessel  to  keep  course,  917 
Duty  of  vessel  to  keep  speed,  917 
Duty  to  slacken  speed,  918 
Duty  to  slacken  speed  or  stop,  917 
Duty  to  stop  and  reverse,  918 
End  on,  914 
Exceptions,  915,  918 

Immediate  danger  of  collision  creates  spe- 
cial circumstances,  918 

Manoeuvre  must  be  seasonably  made,  914 

Meeting  end  on,  914 

Meeting  or  crossing  courses,  916 

Overtaking  or  crossing  vessels,  916 

Overtaking  vessel,  916 

Parallel  courses.  915 

River  and  harbor  navigation,  915 

River  navigation,  916 

Safe  margin,  917 

"  Special  circumstances,"  918 

Steam  vessels  defined,  914 

Winding  channel,  916 
Steerageway,  985,  986 
Stranding : 

Vessel    aground,    see    infra.    Vessels  at 
Rest,  at  Anchor  or  at  Wharf. 
Subrogation,  1027 
Successful  party : 

Costs,  1045  . 
Supercargo,  887 
Supercargo : 

Defined,  888 

Liability,  888 

Powers,  888 
Supplies    (see  infra,  Part  Owners;  Ship's 
Husband. 

Liability  of  owners  and  vessels,  889 
Survey : 

Cost  of  survey.  1030 
Taxes,  see  infra,  Tonnage  Duties. 
Tenants  in  common,  see  infra.  Part  Owners. 
Thick   weather,   see  infra,   Fog   or  Thick 

Weather. 
Tides,  902,  928 

Miscalculation  as  to  tide,  991 
Title,  see  infra,  Ownership  and  Control. 
Tonnage  duties,  870 

Constitutionality  of  state  statutes,  871 

Federal  statutes,  870 

Imposition  of  tonnage  duties,  870 
Total  loss,  see  infra,  Damages. 
Towage : 

Damages,  1037 
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SHIPS  AND  SHIPPING,  cont'd. 

Transfer,  see  infra,  Sale  and  Transfer,  871 
Trawler  fishing : 

Lights,  953 
Tug  and  tow : 

Overtaking  raft  in  tow,  928 

Tug  and  tow  considered  one  vessel,  927 
Tug  and  tow  considered  one  vessel,  930 
"  Underway,"  895 
United  States  courts : 

Enjoining  suit  in  other  courts,  1055 

Limitation  of  vessel  owner's  liability,  1055 
Unseaworthiness : 

Sale  for  unseaworthiness,  874 
Usages  and  customs  : 

Evidence,  1018 

Lookout,  971 

Regulation  of  navigation,  893 
Western  rivers  navigation,  996 
Vessel  ahead  to  heep  her  course: 

Coming  to  anchor,  930 
Deviation,  929 
Duty  to  avoid  collision,  930 
Exceptions,  929 

Forcing  overtaking  vessel  into  danger,  930 
General  rule,  929 

Vessel  ahead  must  not  embarrass  the  other, 

929 

Vessel  ahead  need  not  give  way",  929 
Vessels    (see  infra,  Liability  of  Owners  of 
Vessels)  : 

Liability  of  tug,  936 

Liability  of  vessels,  1008 
Vessels  at  rest,  at  anchor  or  at  wharves,  939 

Anchoring  in  fairway,  940 

Anchors,  949 

Approaching  vessels  must  keep  away,  943 

Booms,  949 

Breaking  adrift,  946,  948 

Burden  of  proof,  952 

Careening,  947,  948 

Care  in  getting  away,  943 

Care  in  mooring,  946 

Care  of  moored  vessel,  948 

Coming  to  or  leaving  slips  and  wharves,  1000 

Care  required,  1001 

Right  of  way,  1000 

Starboard  rule,  1001 

Vessels  starting  from  same  pier,  1000 
Crowding  in  slip,  950 
Crushing  vessel  alongside,  948 
Currents,  949 
Docks,  945 
Dredging  vessel,  944 
Drifting,  946,  947,  948 
Drifting  vessels,  940,  942 
Duty  of  anchored  vessel,  942 
Duty  of  moving  vessel,  940 
Duty  to  give  clear  berth  to  others,  939 
Duty  to  give  wide  berth,  940 
Extraordinary  causes,  947 
Fastenings.  946 

Fastening  to  other  vessels,  947 
Fenders,  946 
Ferry  slips,  945 
Fog  signals,  982 
Gear,  949 

Getting  up  anchor,  943 
Grounding,  948 
Hamper,  949 
Harbor  limits,  941 
Illustrations,  943 
In  general,  950 
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SHIPS  AND  SHIPPING,  cont'd. 
Vessels  at  rest,  at  anchor  or  at  wharves,  cont'd. 
Insufficient  ground  tackle,  942 
Liability  for  injuries,  942 
Local  regulation  as  to  place  of  anchorage, 
941 

Lookout,  971,  972 
Making  landing,  949 
Management  of  moored  vessel,  948 
Manner  of  mooring,  946 
Manoeuvring  in  slip,  951 
Moored  at  wharves,  944 
Mooring,  946 

Mooring  across  the  end  of  pier  or  dock, 
945 

Mooring  alongside  of  other  vessels,  947 

Moving  from  dock,  950 
Illustrations,  950,  951 
Moving  other  vessels  out  of  way,  950 
Vessel  moored  not  obliged  to  move,  950 
Vessel  wrongfully  moored,  951 

Moving  other  vessels,  950 

Moving  vessels  must  use  care,  949 

Moving  weak  vessel,  950 

Navigating  over  anchorage  grounds,  941 

Obstructing  channel,  944 

Obstructing  fairway,  944 

Obstructing  ferry  slips,  945 

Obstructing  navigation,  944 

Obstructing  slips,  945 

Outside  anchorage  grounds,  941 

Peculiar  construction,  948 

Piers,  94s 

Place  and  manner  of  mooring,  944 
Place  of  anchorage,  940 
Pounding,  947 
Precautions  necessary,  939 
Presumptions,  952 
Projecting  vessels,  946 
Proper  anchorage  places,  941 
Signals,  966,  967 
Signals  in  fog,  982 
Slips,  945 

The  starboard-hand  rule,  939 
Use  of  propeller  in  slip,  948 
Vessel  aground,  95 1 

Illustrations,  951,  952 

In  general,  951 

Suspension  of  efforts  to  get  off,  952 
Vessels  at  anchor,  940 
Vessels  at  rest  not  anchored,  939 
Vessels  coming  to  anchor,  939 
Vessels  getting  under  way,  943 
Vessels  moored  at  wharves,  944 
Voluntarily  cutting  loose,  947 
Warps  across  channel,  945 
Weak  vessel,  950 
White  channel,  941 
Wrecking  vessels,  944 
Yards,  939 
Vessels  in  tow,  930 

Vessels  in  tow  (see  infra.  Vessels  in  Tow)  : 
Arrangement  of  tow,  934,  935 
Care  and  navigation  of  tow,  932 

General  duty  to  avoid  collision,  933 

General  rule,  932 

Must  be  prepared  to  cast  off,  933 

Must  follow  tug,  932 
Casting  off  tow,  935 
Contributing  fault  of  tug,  938 
Defective  towing  chock,  933 
Degree  of  care  required  of  tug,  931 
Equipment  of  tow,  933 
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SHIPS  AND  SHIPPING,  cont'd. 
Vessels  in  tow,  cont'd. 
Equipment  of  tug,  933 
Fastenings,  935 
Fog  signals,  981 
General  rule,  930 
Knowledge  of  conditions,  931 
Leaving  tow,  935 
Length  of  tow,  934 
Liability  for  damages, 
Waiver  of  limitation  of  vessel  owner's  lia- 
bility, 1056 
Warranty,  873 
War  vessel : 

Regulation  of  navigation,  895 
Weakness  of  vessel,  903 

Weather,  see  infra,  Fog  or  Thick  Weather. 
Western  rivers,  see  infra.  River  Navigation. 
Wharfage : 

Damages,  1037 
Wharves : 

Lights,  957 
What  constitutes  the  law : 

Tonnage  duties,  see  infra,  Tonnage  Duties. 
Wheelman : 

Lookout,  973 
Wind,  928 

Witnesses,  see  infra,  Evidence. 
Wrecking  vessels,  944 

SHIP'S  HUSBAND,  88,  1058 

SHIP'S  KEEPER,  1058 

SHIP  TIMBER,  1058 

SHOCK,  1058 

SHOES,  1058 

SHOOK,  1058 

SHOOT,  1058 

SHOOTER,  1058 

SHOOTTNG,  1058 

SHOP,  1058 

SHOPKEEPER,  1059 

SHORE,  1059 

Bank  and  shore,  1060 
Nontidal  waters,  1060 
SHORTAGE,  1061 
SHORT  DELIVERY,  1061 
SHORT  ENTRY,  1061 
SHORTHAND,  1061 
SHORT  HAUL.  1 06 1 
SHORT  SALES,  1061 
SHORT  TIME,  1061 
SHOULD,  1061 
snow,  1061 

SHRUB.  io6r 
STIUNPIKE,  1062 
SHUNT,  1062 
SHUT.  1062 
SI1YSTKR,  1062 
SICK.  1062 
SICKNESS,  1052 
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SIDE,  1062 

SIDETRACK,  1063 

SIDEWALKS,  1063 

SIDING,  1063. 

SIERRA,  1063 

SIGN,  1064 
Subscribe,  1065 

SIGNALS  (see  Ships  and  Shipping),  1066 

SIGNATURE,  1064 
Autographs,  1064 
Place  of  signature,  1065 
Printed  signature,  1066 
Signature  made  by  another,  1066 
Stamp,  1066 
Subscription,  1065 

SIGNED: 

Signed  and  sealed,  1065 

SIGNED  AND  EXECUTED,  1065 

SIGNING  JUDGMENT,  1066 

SIGN  OFF,  1067 

SIGNS,  1067 

SIGNS  OR  BADGES  OF  FRAUD,  1067 

SILD,  1067 

SILENCE,  1067 

SILENT  PARTNERS,  1067 

SILICON,  1067 

SILK,  1067 

SILT,  1067 

SILVA  C^EDUA,  1067 
SILVER  CERTIFICATE,  1067 
SIMILAR,  1067 
SIMILITER,  1068 
SIMILITUDE,  1068 
SIMPLE  CONTRACTS,  1068 
SIMPLE  INTEREST,  1068 
SIMPLE  LARCENY,  1068 
SIMPLE  LICENSE,  1068 
SIMPLE  TRUST,  1068 
SIMULATED,  1068 
SINCE,  1068 
SINE  DIE,  1069 
SINGLE,  1069 

SINGLE  BILL  OR  BOND,  1069 
SINGLE  BOND,  1069 
SINGLE  DWELLING  HOUSE,  1069 
SINGLE  MAN,  1069 
SINGLE  WOMAN,  1069 
SINGULAR  AND  PLURAL,  1070 
SINKING  FUND,  1070 
SINKING  FUND  TAX,  1070 
SIPING,  1070 


SISTER,  1070 
SIT,  1070 
SITE,  1070 
SITTING,  1071 

SITUATE  —  SITUATED,  1971 

SITUATION,  1 07 1 

SITUS,  1071 

Personal  property,  1071 

SIX,  1072 

SIXTY  DAYS,  1072 
SKELETON,  1072 
SKILL,  1072 
SKIMMED  MILK,  1072 
SKIN  FIRE,  1072 
SKINS,  1072 
SLANDER,  1072 

SLANDER  OF  TITLE  OR  PROPERTY, 

1073 

Advice  of  counsel,  1081 
Breach  of  contract : 

Words  inducing  breach  of  contract,  1077 
Damages : 

Special  damages  (see  infra.  Special  Dam- 
ages). 
Definition,  1074 

Slander  of  title,  1074 

Slander  of  defamation  of  property,  1074 

Use  of  terms,  1074 
Exemplary  damages,  1080 
Falsity  of  statement,  1077 

Knowingly  false  claim  of  title,  1082 
Grounds  of  action,  1074 

Applications  of  general  principle,  1075 

Disparagement  of  quality  of  land,  1075 

Elements  requisite  to  recovery,  1077 

Falsity  of  statement,  1078 

General  principles,  1074 

Malice,  1078 

Oral  and  written  words,  1075 
Patented  articles,  1075 
Personal  property,  1075 
Proof  of  malice,  1079 

"  Puffing      or   derogatory  comparison  by 
rival  trader  or  manufacturer,  1076 

Questions  of  law  and  fact,  1078 

Rear  property,  1075 

Title  of  plaintiff,  1077 

Title  in  dispute,  1078 

Trade-marks,  1076 

Want  of  law  occasion,  1078 

What  constitutes  malice,  1079 

Words  inducing  breach  of  contract,  1077 

Words  relating  to  the  individual  as  well  as 
to  his  property,  1076 
Injunction  to  restrain  slander  of  title,  1084 

General  rule,  1084 

In  England,  1084 

In  United  States,  1084 

Requisites  for  equitable  interference,  1084 
Institution  of  legal  proceedings,  1081 
Jactitation  of  title,  1085 

Default  of  defendant,  1085 

Defendant  claiming  title  in  himself,  1086 

Defenses,  1085 

Disclaimer  by  defendant,  1086 
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SLANDER  OF  TITLE  OR  PROPERTY, 

cont'd. 
Jactitation  of  title,  cont'd. 

Effect  of  petitory  action  by  defendant,  1087 
In  general,  1085 
Object,  1085 

Whether  plaintiff  must  be  in  possession, 
1086 

Joint  liability,  1084 

Knowingly  false  claim  of  title,  1082 

Legal  proceedings,  1081 

Libel  and  slander : 

Words  relating  to  the  individual  as  well  as 
to  his  property,  1076 
Limitation  of  actions,  1087 
Malice,  1078 

Express  malice,  1083 

Implied  malice,  1083 

Meaning  of  term,  1083 

Presumption  of  malice,  1079 

Privileged  communications,  1082 

Proof  of  malice,  1079 

Questions  for  jury,  1078 

Statements  must  have  been  made  mali- 
ciously, 1078 

Sufficiency  of  malice,  1079 

Want  of  probable  cause,  1083 

What  constitutes  malice,  1079 
Nature  of  the  action,  1074 
Newspaper : 

Comment  and  criticisms  in  newspaper,  1082 

Oral  words,  1075 
Patent : 

Bona  fide  assertion  of  supposed  right,  1081 
Charging  infringement  of  patent,  1081 
Injunction,  1081 
Petented  article,  1075 
Sending  out  notice,  1081 
Personal  property,  1075 
Privileged  communications,  1078-1080 

Assertion  or  title,  or  interest  in  defendant, 
1081 

Bona  fide  assertion  of  supposed  right,  1081 
Charging  infringement  of  patent,  1081 
Comment  and  criticism  in  newspaper,  1082 
Injunction,  1081 

Instituting  legal  proceedings,  1081 
Introductory  statement,  1080 
Knowingly  false  claim  of  title,  1082 
Malice,  1003 
Newspaper,  1082 
Questions  of  law  and  fact,  1082 
Statements  in  excess  of  privilege,  1082 
Where  statements  are  made  under  advice 

of  counsel,  1082 
Falsity  of  statement,  malice,  and  want  of 

lawful  occasion,  1078 
Privileged  communications,  1082 
Special  damage,  1080 
Real  property,  1075 
Rival  trader : 

Puffing  or  derogatory  comparison  by  rival 

trader  or  manufacturer,  1076 
Special  damage  (see  infra,  Special  Damage), 

1079 

Exemplary  damages,  1080 
Generally,  1079 

Loss  of  sale  to  particular  person,  1080 
Nature  of  damage,  1080 
Punitive  damages,  1080 
Questions  for  jury,  1078 
Title,  1075 

Title  of  plaintiff,  1077 
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SLANDER  OF  TITLE  OR  PROPERTY, 

cont'd. 
Trade-marks,  1076 
Who  can  maintain  action,  1083 
Who  are  liable,  1084 
Written  words,  1079 

SLANDEROUS  WOR1  S,  1087 

SLATE,  1087 

SLAUGHTER  HOUSE,  1087 

SLAVES  AND  SLAVERY,  1088 
Abolition  of  slavery,  1107 
Bill  of  sale,  1094 
Birth,  1089 
Captivity,  1089 
Constitutional  rights,  1091 
Contracts : 

Emancipation  of  slaves,  1104 

Power  to  contract,  1096 
Criminal  law,  1099 

Crimes  against  slave,  1099 

Crimes  of  slave,  1099 
Definition,  1089 
Disabilities  in  general,  1091 
Distributees,  1092 
Dower,  1093 
Emancipation  : 

Power  to  take  under  will,  1099 
Emancipation  of  slaves,  1101,  1103 

By  contract,  1 104 

tiy  going  into  free  state,  1105 

By  prescription,  1106 

By  proclamation  of  president,  1106 

By  service  in  the  army,  1106 

By  suit,  1 1 05 

By  will,  1 103 

Effects  of  emancipation,  1106 
In  general,  1 103 
Issue  of  slaves,  1104 
Rights  of  creditors,  1107 
Escape,  1095 

Executors  and  administrators,  1092 

Exportation  of  slaves  from  state,  1101 

Fugitive  slave  law,  1096 

Gifts,  1093,  1094 

Harboring,  1096 

Hire  of  slaves,  1094,  109s 

Importation  of  slaves  into  state,  1101 

Law  of  nature  and  nations,  1089 

Legatees,  1092 

Legitimated,  1098 

Liability  for  acts  of  slaves,  1103 

Marriage  : 

Marriage  of  slaves,  11 00 
Medical  attendance,  1095 
Mortgage,  1093 
Origin,  1099 

Birth,  1089 

Captivity,  1089 

Law  of  nature  and  nations,  1089 

Positive  law,  1089 

Roman  law,  1089 

Sale  of  himself,  1089 

Villeinage,  1089 
Parol  conveyance,  1094 
Police  of  slaves,  rroo 

Emancipation  of  slaves,  not 

Exportation  of  slaves  from  state,  not 

Importation  of  slaves  into  state,  not 

In  general,  1 100 

Registry  of  slaves,  not 
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SLAVES  AND  SLAVERY,  cont'd. 
Police  of  slaves,  cont  d. 

Trading  with  slaves,  iioi 

Transportation,  iioo 
Poor  and  poor  laws,  1107 
Positive  law,  1089 
Power  to  contract,  1096 
Presumptions,  1090 

Captive  Indians,  1090 

Free  states,  1091 

Indians,  1090 

Mulattoes,  1090 

Peaceable  possession,  1091 

Percentage  of  African  blood,  1090 

Presumption  rebuttable,  1091 

White  persons,  1090 

Right  to  holu  property,  1097 
Property,  see  infra,  Slaves  as  Property. 
Real  estate,  1092 
Recording,  1093 

Recovery  for  injury  to  slaves,  1102 

Carriage  of  slaves,  1102 

Hired  slave,  1 102 

In  general,  1 102 
Registry  of  slaves,  1101 
Remainder,  1093 
Rights  in  general,  1091 
Roman  law,  1089 
Sale  of  himself,  1089 
Sales,  1093,  1094 

Settlement  of  slaves  and  free  negroes,  1107 

Slaves  as  property,  1091 

Stealing  slaves,  1096 

Suits  by  slaves,  1100 

Trading  with  slaves,  1101 

Transportation,  1100 

Trusts  and  trustees,  1094 

Villeinage,  1089 

Warranty,  1095 

Wills,  1 103 

Emancipation  of  slaves,  1103 
Power  to  take  under  will,  1097 

Emancipation,  1099 

Gifts  of  slaves  to  slaves,  1098 

Inchoate  freedom,  1098 

In  general,  1097 

Issue  not  legitimated,  1098 

When  sent  out  of  state  to  be  emanci- 
pated, 1098 
Witnesses,  1100 

SLAY,  1 1 08 

SLEEPING  CAR  COMPANIES,  1109 
Amount  of  recovery  for  baggage  lost,  11 20 

Determination  of  value,  1121 
Evidence,  1121 
General  rule,  11 20 

No  recovery  for  property  not  reasonably 

necessary,  1121 
Reasonableness  of  amount  question  of  fact, 

1 1 21 

Appliances,  11 11 

Assault,  see  infra,  Protection  of  Passenger. 

Awakening  passenger,  11 15 

Baggage,  see  infra,  Amount  of  Recovery  for 

Baggage  Lost  ;  Property  of  Passengers. 
Berth,  see  infra,  Duty  of  Passengers. 
Burden  of  proof,  11 22 

Contributory  negligence,  n 23 

Negligence,  1122 
Carriers  of  passengers,  11 13 
Character,  mo 

1 


SLEEPING  CAR  COMPANIES,  cont'd. 
Color : 

Discrimination  on  account  of  color,  1113 
Common  carriers  (see  infra,  Obligation  to 
Receive  Passengers)  : 
Liability  as  to  property,  11 17 
Contributory  negligence,  1121 

Acts   constituting  contributory  negligence, 
1121 

Burden  of  proof,  1122 
In  general,  1 121 

Negligence  of  third  person,  1122 

Other  evidence,  11 23 

Theft  by  fellow  passenger,  1122 

Theft  by  servant,  1122 
Conveniences  : 

Duties  and  liabilities  with  regard  to  con- 
veniences, 1 1 1 1 
Damages,  1123 

Damages  must  have  been  in  contemplation 
of  parties,  1 124 

Failure  to  carry  to  destination,  11 24 

In  general,  1 1 23 

Misconduct  of  servant,  11 24 

Natural  and  probable  consequences,  11 23 

Physical  condition  of  passenger,  1125 

Proximate  cause,  11 23 

Refusal  to  furnish  berth,  11 24 

Wrongful  ejection,  11 24 
Declarations,  1123 

Degree  of  care  required,  see  infra,  Property 

of  Passengers. 
Duties,  1 1 1 1 

Duties  and  liabilities,  1111 
Duties  and  liabilities  with  respect  to  appli- 
ances, 1 1 1 1 
Duty  of  passengers,  1113,  1117 

Baggage  of  passengers,  see  infra,  Baggage 
of  Passengers. 

Duty  to  awaken  passenger,  11 15 

Duty  to  prepare  berth,  11 14 

Duty  to  reserve  berth,  11 14 

Ejection  of  passenger,  see  infra,  Ejection 
of  Passenger. 

In  general,  11 13 

Keeping  aisle  unobstructed,  11 14 

Lighting  car,  11 14 

Means  of  entering  and  leaving  berth,  1114 

Property  of  passengers,  see  infra,  Property 
of  Passengers. 

Protection  of  passenger,  see  infra,  Protec- 
tion of  Passenger. 

Right  of  husband  and  wife  to  occupy  same 
berth,  1 1 1 5 
Duty  to  maintain  watch,  it  19 

No  liability  where  sufficient  watch  main- 
tained, 1 1 19 

Sufficiency  of  watch,  11 19 

While  passenger  is  absent  from  berth,  1119 

While  passenger  is  sleeping,  119 
Ejection  of  passengers,  11 16 

Berth  sold  through  mistake,  11 16 

Ejection   by    officer  of   railway  company, 
1117 

In  general,  1 1 16 

Liability  for  wrongful  ejection,  11 16 
Loss  of  ticket,  11 16 

Passenger    not    holding   first-class  ticket, 

1 1 16 

Refusal  to  pay  extra  fare,  11 16 
Extra  fare,  11 16 
Fare : 

Right  to  demand  extra  fare,  1112 
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SLEEPING  CAR  COMPANIES,  cont'd. 
First-class  ticket,  1 1 1 3,  11 16 
Husband  and  wife : 

Right  of  husband  and  wife  to  occupy  same 
berth,  1115 
Innkeepers,  1 1 1 7 
Lease_of  sleeping  cars,  1125 

Exclusive  contract,  11 25 

Liability  for  loss  of  cars,  1125 
Liabilities,  1 1  1 1 
Lighting  car,  1 1 14 
Limitation  of  liability,  1120 
Master  and  servant  (see  infra,  Protection  of 
Passenger)  : 

Liability  for  negligence  of  servants,  11 18 

Rudeness  of  servants,  11 16 
Negligence  : 

Burden  of  proof,  1122 
Negroes,  11 13 

Obligation  to  receive  passengers,  1112 

Discrimination  on  account  of  color,  1113 
In  general,  11 12 

Right  to  demand  extra  fare,  11 12 
Right  to  refuse  person  not  holding  first- 
class  ticket,  1 1 1 3 
Operation  of  train,  11 12 
Parol  evidence  to  vary  ticket,  11 17 
Passengers  (see  Duty  to  Passengers;  Ejec- 
tion   of    Passenger;    Obligation  to 
Receive    Passengers  ;    Protection  of 
Passenger)  : 
Duty  of  passenger,  1117 
Property  of  passengers  (see  infra,  Property 
of  Passengers),  1117 
Contributory   negligence,    see   infra,  Con- 
tributory Negligence. 
Degree  of  care  required,  111S 

Amount  of  recovery,  see  infra,  Amount 

of  Recovery  for  Loss  of  Baggage. 
Baggage  in  custody  of  employees,  11 20 
Baggage  in  custody  of  passenger,  11 20 
Baggage  left  in  car,  1120 
Care  exercised  question  for  jury,  11 20 
Care  proportionate  to  danger,  11 18 
Duty  to  maintain  watch,  11 19 
In  general,  11 18 
Limitation  of  liability,  1120 
Duty  to  maintain  watch,  see  infra,  Duty 

to  Maintain  Watch. 
Liability  of  carrier,  11 17 
Liability  of  innkeeper,  11 17 
Negligence  of  servants,  11 18 
Protection  of  passenger,  11 15 
Assault  by  servant,  1115 
Assault  by  third  person,  11 16 
Burden  of  proof,  1115 
In  general,  1 1 1 5 
Rudeness  of  servants,  11 16 
Wilful  misconduct,  1115 
Degree  of  care  to  be  exercised,  1120 
Reasonableness  of  amount  of  baggage,  1121 
Rudeness  of  servants,  11 16 
Status.  1 1 10 
Ticket : 

First-class  ticket,  1113,  11 16 
Parol  evidence  to  vary  ticket,  11 17 
Transportation     (see    Sleeping    Car  Com- 
panies), mi 
Duties  in  regard  to  transportation,  11 11 
Liabilities  in  regard  to  transportation.  1 1 1 1 
Matters  connected  with  operation  of  train. 
1112 

Watch,  see  infra.  Duty  to  Maintain  Watch. 
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SLEUTH,  1 1 25 
SLIGHT,  1 1 25 
SLIP,  1126 
SLIPPERY,  1 1 26 
SLIT,  1 1 26 
SLOUGH,  1 1 26 
SLOW  UP,  1 1 26 

SLOW  WRIT  OP  ERROR,  11 26 

SLUICE  DAM,  1 126 

SLUT,  1 127 

SLY,  1 127 

SMALL,  1 1 27 

SMART  MONEY,  1127 

SMELL  THE  LAND,  1127 

SMELTING,  1 127 

SMOKE,  1 1 27 

SMOKEHOUSE,  1127 

SMUGGLE,  1 1 27 

SNARE,  1 127 

SNOWFLAKE,  11 28 

SO,  1 128 

SO  APPROPRIATED,  11 28 

SOAPSTONE,  1 1 28 

SOBER,  1 1 28 

SOCAGE,  1 1 28 

SOCIAL  ENJOYMENT,  11 28 

SOCIETIES,    CLUBS,    AND  UNINCOR- 
PORATE1)  ASSOCIATIONS,  1129 
Admission  of  members,  1134 
Agents,  see  infra,  Power  to  Bind  Associa- 
tion. 

Application  of  funds,  1133 

Contributions  for  specific  purposes,  1 133 

In  general,  1133 

Return  of  surplus,  1133 
Assessments,  1136 
Associations,  11 30 
By-laws,  1131 

Capacity  to  hold  property,  1132 

Creation  of  trust,  1133 
In  general,  1132 
Real  property,  1132 

Committees,  see  infra,  Power  to  Bind  As- 
sociation. 

Constitution,  1131 

Contracts : 

Liability  of  members  upon  contracts  made 

on  or  on  behalf  of  association,  1136 
Power  to  bind  association  by  contract,  see 
infra,  Power  of  Officers  and  Agents 
to  Bind  Association  by  Contracv. 
Contribution,  1137 
Definitions,  1130 
Dissolution,  1141 

Abandonment  of  association,  1142 
By  courts  of  equity,  1142 
By  incorporation,  1142 
Death  of  members,  1141 
Distribution  of  funds  upon  dissolution  of 
association,  1135 
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SOCIETIES,    CLUBS,    AND  UNINCOR- 
PORATED ASSOCIATIONS,  cont'd. 
Dissolution,  cont'd. 
Nonuser,  1142 

Reorganization  of  association,  1142 
Unanimous  consent  of  members,  1 142 
Withdrawal  of  charter,  1142 
Withdrawal  of  members,  1141 
■Dues,  1 136 

Election  of  officer,  1138 
Fines,  1136 
Forfeitures,  1136 
Incorporation,  1131 

Dissolution  of  society  by  incorporation, 
1 1 42 

Power  of  officers  to  incorporate  association, 
1 140 

Jurisdiction  of  courts,  11 43 
Labor  union  : 

Damages  for  loss  of  employment,  11 34 
Legal  status  of  unincorporated  associations, 

1130 

Commercial  associations,  1130 
Social  clubs,  1131 
Liabilities  of,  1132 

Liability  of  members  to  association,  1136 

Assessments,  1136 
Fines,  1136 
For  dues,  1136 
Forfeitures,  11 36 
Liability  of  members  to  third  persons,  11 36 
Associations    organized    for    business  or 

profit,  1 1 36 
Contribution  between  members,  1137 
Political  clubs,  1137 
Social  clubs,  1 137 

Upon  contracts  made  by  or  on  behalf  of 
association,  11 36 
Liability  upon  contracts,  1133 
Meetings.  1132 

Conduct  of  meetings,  1132 

Notice  to  members,  1132 

Quorum,  1132 

Voting,  1 1 32 
Membership,  1134 

Admission  of  members,  1134 

Incidents,  11 34 

In  general,  1 134 

Liability  of  members  for  torts  committed 
by  association,  1138 

Liability  of  members  to  association,  see 
infra,  Liability  of  Members  to  Asso- 
ciation. 

Liability  of  members  to  persons,  see  infra. 

Liability  of  Members  to  Association. 
Termination  of  membership,  1138 
Name,  1 131 

Injunction,  1131 
Notice  of  meetings,  1132 
Officers  : 

Agents  and  committees,  1138 
Agents  and  committees : 

Compensation  for  services,  1138 
Elections  of  officers,  1138 
Personal  liability,  1 140 
To  members,  11 40 
To  third  parties,  1140 
Power   to   bind   association,   see  infra, 
Power  of  Officer  or  Agent  to  Bind 
Association. 
Removal,  1141 
Term  of  office,  1138 
Organization,  1131 
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SOCIETIES,    CLUBS,    AND  UNINCOR- 
PORATED ASSOCIATIONS,  cont'd. 
Partnership,  1 130 

Commercial  associations,  1130 
Social  clubs,  1131 
Power  of  officers  and  agents  to  bind  association, 
"39 

Burden  of  proof,  1140 

Commercial  enterprises,  1139 

Execution  of  powers,  1140 

In  general,  11 39 

Political  purposes,  11 39 

Power  to  bind  by  contract,  11 39 

Power  to  incorporate  association,  1140 

Ratification  of  unauthorized  acts,  1140 

Social  purposes,  11 39 
Property,  1 135 

Capacity  to  hold  property,  see  infra,  Ca- 
pacity to  Hold  Property. 

Distribution  of  funds  upon  dissolution  of 
association,  11 35 

Interest  of  members  in  property  of  asso- 
ciation, 1135 

Socialistic  community,  11 35 
Quorum,  1132 
Real  property,  11 32 
Removal  of  officer,  1141 
Reorganization,  1142 
Rights  of,  1 132 

Termination  of  membership,  11 38 
Torts : 

Liability  for  torts,  11 34 

Liability  of  members  for  torts  committed 
by  association,  11 38 
Trusts  and  trustees  holding  property  in  name 
of  trustees,  1 133 

SOCIETY,  1 143 

SOCIETY  OF  WIFE,  1144 

SODOMY,  1 144 

SOFT,  1 1 48 

SOIL,  1 148 

SOJOURN,  1 148 

SOJOURNER,  1 1 49 

SOJOURNING,  1 1 49 

SOJOURNMENT,  1148 

SOLA  VESTURA,  1149 

SOLD,  284 

SOLDIER,  1 1 49 

SOLD  NOTE,  1 149 

SOLE,  1 149 

SOLELY,  1150 

SOLEMN,  1 1 50 

SOLEMN  FORM,  1150 

SOLEMNIZED,  1151 

SOLEMNLY,  1 151 

SOLEMN  OATH,  1151 

SOLICIT,  1151 

SOLICITATION  OF  CHASTITY,  1152 

Definition,  1152 

Whether  act  solicited  is  a  felony,  1152 
Whether  indictable,  11 52 
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SOLICITATION  TO   COMMIT  CRIME, 

ii53 

SOLICITING,  1 1 5 1 
SOLICITOR,  1 155 
SOLICITOR-GENERAL,  1155 
SOLID,  1 155 
SOLID  ROCK,  1 1  ss 
SOLITARY,  1 1 55 
SOLVENCY,  1 1 56 
SOLVENT,  1 1 56 
SOME,  1 156 
SOMETIME,  1 157 
SONAMBULISM,  1157 
SOMNOLENTIA,  1157 
SON,  1 157 

SON  ASSAULT  DEMENSE,  1157 
SOON,  1158 

SOON  AS  POSSIBLE,  1158 
SORES,  1 158 
SORTING,  1 1 58 
SOUND,  1 1 59 

SOUND  IN  DAMAGES,  1159 

SOUND  MIND,   SOUND  AND  DISPOS- 
ING MIND,  ETC.,  1 1 59 

SOUNDNESS,  1 159 

SOUNDS,  1 1 60 

SOURCE,  1 1 60 

SOUTH,  1 1 60 

SOUTHERLY,  1160 

SOVEREIGN,  1 1 60 

SOVEREIGNTY,  11 60 

SPAN,  1 1 6 1 

SPANIARD,  1 161 

SPANISH  LAND  GRANTS,  1161 

SPAN  OF  HORSES,  1161 

SPARE,  1 161 

SPARE  CONDUCTOR,  n6i 

SPARK  ARRESTER,  1161 

SPARKS  FROM  LOCOMOTIVES,  1 161 

SPARRING,  1 1 6 1 

SPAT,  1 161 

SPEAKER,  1 161 

SPEAKING,  1 161 

SPEAKING  DEMURRER,  1161 

SPECIAL,  11*61 

SPECIAL  ACCEPTANCE,  1162 
SPECIAL  ACT,  1162 
SPECIAL  ADMINISTRATION,  1162 
SPECIAL  ADMINISTRATOR,  1162 


SPECIAL  AGENT,  1162 
SPECIAL  APPEARANCE,  1162 
SPECIAL  ASSUMPSIT,  1162 
SPECIAL  BAIL,  1162 
SPECIAL  BAILIFF,  1162 
SPECIAL  BENEFITS,  1162 
SPECIAL  CASE,  11 62 
SPECIAL  CIRCUMSTANCES,  1163 
SPECIAL  COMMISSION,  1 163 
SPECIAL  CONSTABLE,  1163 
SPECIAL  CONTRACT,  1163 
SPECIAL  COUNTS,  1164 
SPECIAL  DAMAGE,  11 64 
SPECIAL  DANGER,  11 64 
SPECIAL  DEMURRER,  1164 
SPECIAL  DEPOSIT,  11 64 
SPECIAL  ELECTION,  1164 
SPECIAL  EXECUTION,  11 64 
SPECIAL  EPENSES,  11 64 
SPECIAL  FINDING,  1164 
SPECIAL  FUND,  1164 
SPECIAL  GRAND  JURY,  1164 
SPECIAL  GUARANTY,  11 64 
SPECIAL  INDORSEMENT,  11 64 
SPECIAL  INJUNCTION,  11 64 
SPECIAL  INTERROGATORIES,  1164 
SPECIAL  ISSUE,  1 1 64 
SPECIAL  JUDGE,  1 165 
SPECIAL  JURY,  1 1 65 
SPECIAL  LAW,  1 165 
SPECIAL  LEGACY,  1165 
SPECIAL  LEGISLATION,  1165 
SPECIAL  LETTER  OF  CREDIT,  1165 
SPECIAL  LIEN,  1165 
SPECIALLY,  1 165 
SPECIAL  MEETING,  11 65 
SPECIAL  ORDER,  1165 

SPECIAL   OR  LOCAL  ASSESSMENTS, 

1166 

"  Abutting,"  1 189 
Abutting  property,  1190 

Contiguous,  1191 

Corner  lots,  1 191 

Illustrations,  1191 

Meaning  of  the  term,  1190 

Property  on  other  side  of  street,  1 191 
Adequate  remedy  at  law,  1242 
Adjacent,  1191 
Adjoining,  1191 
Advertising  for  bids,  1210 
Agricultural  land  in  city  limits,  1193 
Amendment : 

Special  tax  bill  or  certificate,  1234 
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SPECIAL  OR  LOCAL  ASSESSMENTS, 

cont'd. 

Amendment  of  report,  1226 
Amount  of  assessment,  1194 

Apportionment,  see  infra,  Apportionment. 
Apportionment  between  public  and  property 

benefited,  11 97 
Assessment  not  to  exceed  special  benefits, 
1 1 94 

Condemnation  proceedings,  1196 
Constitutional   restrictions  as  to  amount, 
ii95 

Cost  exceeding  the  peculiar  benefit  to  the 

neighboring  property,  1194 
Engineering,  1197 

Expense  of  collecting  assessments,  1197 
Expense  of  levying  assessment,  1197 
In  general,  1 194 

Interest  on  borrowed  money,  1197 
Matters  to  be  included  in  estimating  cost 

of  improvement,  11 96 
Nature  of  special  benefits,  1195 
Remote  and  contingent  benefits,  1195 
Statutory  restrictions  as  to  amount,  11 95 
Superintendence,  1197 
Unlawful  expenditures,  11 96 
Appeal,  1245 

Appointment    of    assessors,  commissioners, 
etc.,  1220 

Apportionment  between  property  owners,  1198  " 

According  to  area,  1201 

According  to  cost  of  improvement  in  front 

of  lot,  1204 
According  to  value,  1200 
Corner  lots,  1203 
Determination  of  frontage,  1203 
Equality  in  assessments,  1198 
Frontage,  1201 
Front  of  lot,  1204 
In  general,  1 198 

Legislature  prescribing  methods,  11 99 
Mutual  benefits,  1199 

Omission  to  assess  property  liable,  1 199 
Variance  in  depth  of  lots,  1203 
Variance  in  value  of  buildings,  1203 
Apportionment  between  public  and  property 

benefited,  1197 
Area : 

Apportionment,  1201 
Assessment  proceedings,  1204 
Action  of  board  or  body,  1222 
By  whom  assessment  to  be  made,  1219 

Appointment  of  assessors,  commissioners, 
etc.,  1220 

Compensation,  1222 

Delegation  of  power,  1220 

Freeholders,  1221 

In  general,  121 9 

Oath,  1221 

Qualifications,  1219 

Removal,  1220 

Waiver  of  objection,  1221 
Certificate,  1224 

Confirmation  of  report  and  assessment,  1224 

Amendment  of  report,  1226 
Common  council,  1224 
Correction  of  report,  1226 
Courts,  1224 

Effect  of  confirmation,  1226 
Hearing  on  confirmation,  1225 
In  general,  1224 
Jury  trial,  1226 
Contents  of  assessment,  1222 
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SPECIAL  OR  LOCAL  ASSESSMENTS, 

cont'd. 

Assessment  proceedings,  cont'd. 

Curative  acts,  see  infra.  Curative  Acts. 
Description  of  property,  1223 
Diagrams,  1223 

Estimate  of  costs  and  plans  of  improvement : 

Eil'ect  of  variance  in  cost  from  prelimi- 
nary estimate,  1210 
Estimate  of  expenses  and  plans  of  improvement, 

1209 

Estimate  of  cost  and  plans,  1209 
Time  of  making  estimate,  1210 

Estoppel  to  object  to  irregularities,  1205 

Filing,  1224 

Form  of  assessment,  1222 

General  mode  of  assessment,  1222 

Majority  of  board,  1222 

Maps,  1223 

Name  of  owner,  1223 

Notice  in  assessment  proceedings,  see  infra, 
Notice  in  Assessment  Proceedings. 

Notice  of  application  for  confirmation,  1225 
Objections  to  confirmation,  1225 
Operation  of  confirmation,  1226 
Petition  for  confirmation,  1224 
Review  of  confirmation,  1227 
Special  body,  1225 
Trial  on  confirmation,  122.5 

Notice  of  irregularities,  1206 

Ordinances  and  resolutions,  see  infra,  Or- 
dinances and  Resolutions. 

Petition  of  property  owners,  1207 
By  whom  signed,  1207 
Conditional  petitions,  1208 
Consent  of  property  owners,  1207 
Description    of   improvement  petitioned 
for,  1209 

Estoppel  to  question  sufficiency  of  peti- 
tion, 1209 

Majority  of  owners,  1208 

Signature  by  agent,  1208 

Sufficiency  of  petition,  1209 
Quantum   meruit,  1205 
Reassessment,  see  infra,  Reassessment. 
Recording,  1224 
Remedial  statutes,  1205 
Review  of  assessment,  1227 
Separate  assessment,  1222 
Separate  interest  in  property,  1222 
Signature,  1224 

Statute  requiring  petition  of  property  own- 
ers, 1207 

Statutory  provisions,  1204 

Strict  compliance  with  statute,  1204 

Time  of  assessment,  1219 

Want  of  jurisdiction,  1206 
Assessors,  1220 
Assumpsit,  1238 
Attorney's  fees,  1232 

Benefits  to  property    (see    infra,  Property 

Subject  to  Assessment)  : 
Amount  of  assessments,  see  infra,  Amount 

of  Assessment. 
Apportionment,  see  infra,  Apportionment 

Between  Property  Owners. 
Location  of  property  assessable,  see  infra, 

Location  of  Property  Assessable. 
Property  of  railroads,  11 88 
Bids,  1210 

Bill,  see  infra,  Special  Tax  Bill  or  Cer- 
tificate. 
Block,  1 192 
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SPECIAL  OK  LOCAL  ASSESSMENTS, 

cont'd. 
Bridges,  1182 
Cemeteries,  1186 

Certificate,  see  infra,  Special  Tax  Bill  ok 

Certificate. 
Certification,  1224 
Certiorari,  1244 

Adequate  statutory  remedy,  1245 

In  general,  1244 

Laches,  1245 

Limitations,  1245 

Statutory  prohibition,  1244 

Statutory  sanction,  1245 
Change  in  character  of  improvement,  1214 
Charitable  purposes,  1185 
Cloud  on  title,  1242,  1244 
Collections,  see  infra,  Enforcement  and  Col- 
lection. 
Collection  of  assessments  : 

Amount  of  assessment,  1197 
Commissioners,  1221 
Com  non  council : 

Confirmation  of  report  and  assessment ,  see 
infra,  Confirmation  of  Report  and  As- 
sessment. 
Compensation  : 

Taking    property    without  compensation, 
1 172 

Compulsory  payment,  1240 

Condemnation  proceedings,  see  infra,  Amount 

of  Assessment. 
Confirmation,  1233 

Constitutional  law  (see  infra,  Power  to  Levy 
Assessments),  1171 
Assessments  constitutional,  1171 
Constitutional  exercise  of  power,  1171 
Constitutional    provisions    authorizing  as- 
sessments, 1 1 72 
Due  process  of  law,  11 73 
Enforcement  of  assessments,  11 73 
Equal  protection  of  laws,  11 72 
Exemption,  1175 

General    constitutional    requirements  and 

restrictions,  1 1 7 1 
General  provision  regulating  taxation,  11 74 
Provisions  relating  to  taxation,  11 74 
Taking    property    without  compensation, 

1172 

Taxation  in  proportion  to  value,  11 74 
Uniform  and  equal  taxation,  1174 

Construction  of  statutes,  1181,  1186,  1 1 88 

Contiguous,  1191-1192 

Corner  lots,  1191,  1203 

Cost  or  amount,  see  infra,  Amount  of  As- 
sessment. 
Council : 

Confirmation  of  report  and  assessment,  see 
infra.  Confirmation  of  Report  and  As- 
sessment. 
County  property,  1187 

Courts,  see  infra,  Confirmation  of  Report 

and  Assessment. 
Cuntive  acts,  1228 

Assessment      invalid      on  constitutional 
grounds,  1229 

Power  of  legislature,  1228 

Retrospective  enactment,  1228 

Time,  1229 

Validity  of  statutes,  1228,  1229 
Curbing,  11 80 
Debt,  1239 
Definition,  1168 
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SPECIAL   OH  LOCAL  ASSESSMENTS, 

cont'd. 

Delegation  of  power,  1220 

Delegation  of  power  to  municipalities,  1170 

Demand,  1231 

Description   of  property    (see    infra,  Ordi- 
nances and  Rules),  vbbc 
Dikes,  1 182 

Distinguished  from  tax,  1168 
Distress,  1239 
Drains  and  sewers,  1181 
Due  process  of  law,  1173 
Educational  societies,  1185 
Enforcement  and  collection : 
Lien,  see  infra,  Lien. 
Personal  liability,  1237 

Assumpsit,  1238 

Debt,  1239 

Denied,  1237 

Distress,  1239 

Exceeding  value  of  property,  1237 
Fines,  1239 

Intention  of  legislature,  1238 

Penalties,  1239 

Upheld,  1238 
Remedy  in  general,  1229 
Sale  of  land,  1233 

Application   for  judgment   or   order  of 
sale,  1233 

Confirmation     and     vacation     of  sale, 
1233 

Deed  or  conveyance  to  purchaser,  1233 
General  rule,  1233 
Notice  of  application  for  sale,  1233 
Notice  of  expiration  of  time  for  redemp- 
tion, 1234 
Notice  of  sale,  1233 
Purchase  by  municipality,  1233 
Redemption  from  sale,  1233 
Sale  of  right  of  way  of  railroad,  1233 
Special  tax  bill  or  certificate,  see  infra. 
Special  Tax  Bill  or  Certificate. 
Enforcement  of  assessment : 
Constitutional  law,  1173 
Engineering,  1197 

Equality  (see  infra,  Apportionment  Between 
Property  Owners),  1174 

Equal  protection  of  laws,  11 72 

Equitable  relief,  1241 

Adequate  remedy  at  law,  1242 
Adequate  statutory  remedy,  1242 
Cloud  on  title,  1242,  1244 
Conditions  to  equitable  relief,  1243 
Injunction,  1242 

Invalidity  apparent  on  face  of  assessment. 
1243 

Invalidity  in  part,  1243 
Laches,  1243 
Limitations.  1243 
Res  judicata,  1244 
Statutory  restrictions,  1243 
Vacation  of  assessment,  1241 
Estoppel : 

No  acquiescence  in  improvement,  1206 

Objections  to  irregularities,  1205 

Sufficiency  of  petition,  1209 

To  object  to  assessment,  1205 

Want  of  jurisdiction.  1206 

Want  of  notice  of  irregularities,  1206 
Exemptions,  117s.  TT03 

Property  used  for  religious,  charitable,  or 
educational  purposes,  1  185 
Expenses,  see  infra.  Amount  of  Assfssment. 
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SPECIAL,  OR  LOCAL  ASSESSMENTS, 

cont'd. 
Filing : 

Assessment,  1224 
Filing  lien,  1236 
Fines,  see  infra,  Penalties. 
Foreclosure  in  equity,  1230 
Franchises,  see  infra,  Railroad  Property. 
Front,  1204 
Frontage : 

Apportionment,  1201 
"  Fronting,"  1 189 
Fronting  property,  1192 
Grading  distinguished  from  paving,  11 78 
Grading  streets,  11 77 
Guttering,  11 80 

Hearing  and  trial  on  confirmation,  1225 
Highways,  1183 

Highway,    see    infra,    Improvements  for 

Which  Assessments  May  Be  Levied. 
Homestead,  1193 
"  Houses  and  lots,"  1189 

Improvements  for  which  assessments  may  be 

levied,  11 76 
Injunction,  1242 
Instalments,  payments  in,  1231 
Interest,  1231 
Jury  trial,  1  226 
Laches,  1243,  1245 

Legislature,  see  infra,  Power  to  Levy  As- 
sessments. 
Levees,  1182 

Liability,  see  infra,  Enforcement  and  Col- 
lection. 
Lien,  1234 

Benefit  of  contractor,  1235 
Certificate  of  engineer,  1236 
Claim  for  lien,  1236 
Discharge  of  lien,  1235 
Duration  of  lien,  1235 
Filing,  1236 

Particular  lot  or  parcel  of  land,  1235 
Perfecting  lien,  1236 
Personal  liability,  1234,  1235 
Priorities,  1236 

Prior  mortgages  and  other  incumbrances, 

1236 
Recording,  1236 
Statutes  conferring  liens,  1234 
Successive  assessments,  1238 
Sufficiency  of  claim  for  lien,  1236 
To  what  lien  attaches,  1235 
When  lien  attaches,  1235 
Whether  special  assessments  are  a  lien, 

1234 

Lighting  streets,  1184 

Limitation  of  actions,  1232,  1243,  1245 

Local  improvements,  see  infra.  Improvements 

for  Which  Assessment  May  Be  Levied. 
Location  of  property  assessable,  11 89 

Abutting   property,    see    infra,  Abutting 
Property. 

Adjacent  property,  1191 

Adjoining  property,  1191 

Agricultural  lands  in  city  limits,  1 193 

Benefits  to  property,  1189 

"  Block,"  1 192 

Construction  of  statutes,  1189 
Contiguous  property,  11 92 
Fronting  property,  1192 
Homestead,  1193 
In  general.  11 89 
"Neighborhood,"  1192 


SPECIAL  OR  LOCAL  ASSESSMENTS, 

cont'd. 

Location  of  property  assessable,  cont'd. 

Power  of  municipalities,  11 89 

Property  abutting  on  part  of  street  im- 
proved, 1 1 90 

Property  not  situated  within  municipality, 
1 190 

Situation  at  date  of  ordinance,  1190 
"  Square,"  1 192 

Statutes  in  regard  to  location,  11 89 

Statutory  exemptions,  1193 

"  Vicinity,"  1 192 
"Lots  and  parcels  of  land,"  1188 
Mains,  1182 

Maintaining  streets,  11 79 
Mandamus  : 

Special  tax  bill  or  certificate,  1234 

Maps,  1223 

Mistake,   see  infra,   Recovery   of  Assess- 
ments Paid. 
Multiplicity  of  suits,  1244 
Municipal  corporations : 
Power  of  municipalities,  1  i6g 

Constitutional  provision  authorizing  dele- 
gation to  municipal  corporation,  11 70 
Constitutional  right  to  local  self-govern- 
ment, 1 1 70 
Delegation  of  powers  to  municipalities, 
1 170 

General  power  of  taxation,  1171 
Strict  construction  of  statutes,  11 71 

Municipal  property,  1186,  1187 

Name  of  owner,  1223 

Neighborhood,  1192 

New  assessment,  see  infra,  Reassessment. 
Notice  in  assessment  proceedings,  1215 

Affidavit  of  service,  1218 

Form  of  notice,  121 7 

Hearing,  1216 

In  general,  1224 

In  what  paper  published,  1218 

Mistake,  fraud,  or  excess,  1216 

Necessity  for,  1215 

Notice  and  protest  against  ordinance,  121 7 
Notice  by  publication,  1218 
Personal  notice,  1218 

Protest  against  ordinance  for  improvement, 
1216 

Publication,  1218 

Publication  of  ordinance,  121 7 

Publication,  sufficiency,  1218 

Purpose  of  notice,  1216 

Service  of  notice,  1218 

Statutes,  1 215 

Sufficiency  of  notice,  1216 

Time  of  notice,  121 7 

Where  notice  unnecessary,  1215 
Notice  of  application  for  confirmation,  1225 
Notice  of  application  for  sale,  1233 
Notice  of  sale,  1233 

Oath  of  assessors  or  commissioners,  1221 

Opening  streets,  11 77 

Ordinances  and  resolutions,  121 1 

Changes  in  character  of  improvement,  1214 
Charter     requiring     proceedings     to  be 

founded  on  ordinances,  121 1 
Collection,  1229 

Description  of  improvement,  1213,  1214 
Determination    of   necessity   of  improve- 
ment, 1 212 
Enactment,  1213 
Enforcement,  1229 
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SPECIAL   OR   LOCAL  ASSESSMENTS, 

cont'd. 

Ordinances  and  resolutions,  cont'd. 
Form,  1 2 1 3 
In  general,  121 1 

More  than  one  improvement  in  same  ordi- 
nance or  resolution,  1213 

Nature,  character,  and  plan  of  proposed 
improvement,  1214 

Necessity  of  improvement,  1212 

Notice,  see  infra,  Notice  in  Assessment 
Proceedings. 

Prohibiting  improvement  to  be  made  by  as- 
sessment, 121 1 

Proportion  of  cost  of  improvement,  1215 

Record  of  enactment,  1213 

Reference  to  other  records  for  specific  de- 
scription, 1214 

Requisites  as  to  form  and  sufficiency,  1213 

Resolution,  121 1,  1212 

Signature,  1213 

Sufficiency,  1213 

Sufficiency  of  resolution,  121 1,  1212 
Sufficiency  of  resolution  declaring  neces- 
sity, 1 21 2 
Votes  necesary,  121 3 

What  ordinance  must  specify,  1213,  1214 

"  Whether  necessary,"  1214 

Yeas  and  nays,  121 3 
Owners    (see   infra,   Remedy   of  Property 

Owners),  1184 
Payment : 

Recovery  of  assessment  paid,  see  infra,  Re- 
covery of  Assessment  Paid. 

Payment,  see  infra,  Enforcement  of  Col- 
lection. 

Payment  under  protest,  1240 

Parks,  1 182 

Paving  distinguished  from  grading,  11 78 
Paving  streets,  1177 
Penalties,  1232,  1239 

Personal  liability,  see  infra,  Enforcement 
and  Collection. 

Personal  notice,  121 8 

Petition  for  confirmation,  1224 

Petition  of  property  owners,  see  infra,  As- 
sessment Proceedings. 

Pipes,  1 1 82 

Power  to  levy  assessments,  1169 

Based  on  power  of  taxation,  1169 
Legislative  power,  11 69 
Municipal  corporations,  11 70 

Constitutional  provision  authorizing  dele- 
gation to  municipal  corporation,  11 70 

Constitutional  right  to  local  self-govern- 
ment, 1 1 70 

Delegation  of  power  to  municipality, 
1 1 70 

General  power  of  taxation,  11 71 

Strict  construction,   1 1 71 
Priorities,  1236 
Private  ways,  11 76 

Procedure,  see  infra,  Assessment  Proceed- 
ings. 

Property,  see  infra,  Remedy  of  Property 
Owners. 

Prorjertv  subiect  to  assessment,  1184 
Benefits  to  property,  it 84 

Agricultural  property,  1185 
General  benefits,  1185 
General  taxation.  1185 
Present  appreciable  benefit,  1185 
Property  not  benefited,  1184 


SPECIAL  OXl  LOCAL  ASSESSMENTS, 

cont'd. 

Property  subject  to  assessment,  cont'd. 
Benefits  to  property,  cont'd. 

Property  specially  benefited,  1185 
Statutes,  1184 

Uses  to  which  property  devoted,  11 85 
Cemeteries,  1186 
Charitable  institutions,  1 1 86 
Construction  of  statutes,  1 1 86 
County  property,  1187 
Educational  institutions,  1186 
In  general,  1 184 
Lessee  not  owner,  1184 
Licensee  not  owner;  11 84 
Location  of  property  assessable,  see  infra, 

Location  of  Property  Assessable. 
Municipal  property,  1186,  1187 
Owners,  1184 

Quasi-municipal  corporations,  1187 
Railroad    property,    see    infra,  Railroad 

Property. 
Religious  societies,  1185 
School  property,  1187 
State  property,  1 1 86 
United  States  property,  11 86 

Protest  against  ordinances,  121 6 

Protest,  payment  under,  1240 

Publication,  see  infra,  Notice  in  Assess- 
ment Proceedings. 

Public  improvements,  11 76 

Public  improvements,  see  infra,  Improve- 
ments for  Which  Assessments  May  Be 
Levied. 

Quasi-municipal  property,  11 87 
Bailroad  property,  1 187 

Abutting,  1 189 

Agreement  to  pay  share  of  cost,  11 88 
Benefit  to  property,  1188 
Bordering  on  or  touching,  11 89 
Construction  of  statutes,  11 88 
Depots,  shops,  etc.,  11 87 
Fronting.  11 89 
General  rule,  1 187 
Houses  and  lots,  11 89 
Lots  and  parcels  of  land,  1188 
Property,  1189 
Real  estate,  11 89 
Right  of  way,  1 1 88 
Right  of  way  in  streets,  1 1 88 
Railways  : 

Sale  of  right  of  way  of  railroad,  1233 
"  Real  estate,"  1 1 89 
Reassessment,  1227 

Assessment  which  has  been  paid,  1228 

Authority  of  legislature,  1227 

Authority  of  municipality,  1227 

Effect  of  payment,  1228 

In  general,  1227 

Interest,  1231 

Legislature  authorizing  municipality  to 
make  new  assessment,  1227 

Original  assessment  insufficient  to  pay  for 
improvement,  1228 

Original  assessment  invalid  for  irregulari- 
ties, 1228 

Original    assessment    void    as  unconstitu- 
tional, 1228 
Record,  see  infra.  Ordinances  and  Resolu- 
tions. 
Recording  ! 

Assessment,  1224 
Recording  lien,  1236 
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SPECIAL   OR  LOCAL  ASSESSMENTS, 

cont'd. 

Recovery  of  assessments  paid,  1239 
Abandonment  of  improvement,  1241 
,  Compulsory  payment,  1240 
General  rule,  1239 
Illustrations,  1239 
Mistake  of  law,  1240 

Necessity  for  vacation  of  assessment,  1241 
Payment  under  mistake  of  fact,  1241 
Payment  under  protest,  1239,  1240 
Vacation  of  assessment,  1240 

Redemption  from  sale,  1233 

Regrading  streets,  11 78 

Religious  societies,  1185 

Remedy  of  property  owners,  1239 
Certiorari,  see  infra,  Certiorari. 
Equitable  relief,  see  infra,  Equitable  Re- 
lief. 

Recovery    of  assessment   paid,   see  infra, 
Recovery  of  Assessment  Paid. 
Remedy,  see  infra,  Enforcement  and  Col- 
lection. 

Removal    of   assessors,   commissioners,  etc., 

1220 

Repairing  streets,  11  79 
Repaving  streets,  11 78 

Reports,  ?ee   infra,  Confirmation  and  Re-' 

port  of  Assessment. 
Res  judicata,  1244 

Resolutions,  see  infra,  Ordinances  and  Reso- 
lutions. 

Review  of  assessments.  1227 

Right  of  way,  1 188 

Sale  of  right  of  way  of  railroad,  1233 

Rural  lands.  1 193 

Sale  of  land,  1233 

Sale,  summary,  1230 

School  property.  11 86,  11 87 

Schools,  1 1 86,  1 187 

Scire  facias,  1230 

Service  of  notice,  1218 

Sewers,  1181 

Sidewalks,  11 80 

Signature  : 

Assessment,  1224 

By  who  petition  may  be  signed,  1207,  1208 
Ordinances,  121 3 

Special  tax  bill  or  certificate,  1234 
Special  tax  bill  or  certificate,  1234 

Amendment,  1234 

Context.  1234 

Correction,  1234 

Countersigning,  1234 

Form,  1234 

In  general,  1234 

Issuance  to  contractor,  1234 

Mandamus  to  compel  issuance,  1234 

Prima  facie  evidence,  1234 

Signing,  1234 

Statutes,  1234 

Time  of  issuance,  1234 
Sprinkling  streets,  11 83 
Square,  11 92 
State  property,  1186 

Statutes,  see  infra.  Assessment  Proceed- 
ings ;  Curative  Acts  ;  Enforcement  and 
Collection. 

Street  railways,  see  infra,  Railroad  Prop- 
erty. 

Streets,  see  infra.  Improvements  for  Which 

Assessments  May  Be  Levied. 
Street  sprinkling,  1183 

1 


SPECIAL   OR  LOCAL  ASSESSMENTS, 

cont'd. 
Summary  sale,  1230 
Superintendence,  1197 
Sweeping  streets,  1183 

Taking  property  without  compensation,  1172 
Taxation  : 

Collectible  as  taxes,  1229 
Constitutional    provisions    regulating  tax- 
ation, 1 1 74 
General   taxation   irrespective   of  benefit-, 
1185 

Tax,  see  infra,  Special  Tax  Bill  or  Certifi- 
cate. 

Special  tax  bill  or  certificate,  see  infra. 
Special  Tax  Bill  or  Certificate. 

Tax  distinguished  from,  1168 

Tax  sale,  see  infra,  Enforcement  and  Col- 
lection. 

Whether  improvement  to  be  paid  for  by 
special  assessment  or  by  general  taxa- 
tion, 1 1 76 

Time  of  assessments,  121 9 

Time  of  issuance  of  special  tax  bill  or  cer- 
tificate, 1234 

Time  of  notice,  121 7 

Tollroads : 
Condemnation  of,  11 77 

Trial  on  confirmation,  1225 

Turnpikes : 
Condemnation  of  tollroads,  1177 

Uniformity,   1 1  74 

United  States,  11 86 

Vacating  streets.  1177 

Vacation  of  assessment  (see  infra,  Recovery  of 

Assessments  Paid)  : 

Equity,  1 24 1 
Vacation  of  sale,  1233 
Value : 

Apportionment,  1200 
Vicinity,  1192 

Votes,  see  infra,  Ordinances  and  Resolu- 
tions. 
Waterworks,  1182 
"  Where  necessary,"  1214 
Widening  streets,  1177 
Yeas  and  nays,  121 3 

SPECIAL  TRFST,  1068 

SPECIFIC  PERFORMANCE: 

Sheriffs'  sales,  842 

SQUARE: 

Special  or  local  assessments,  1192 

STAMP : 

Signature,  1066 

STATION,  177 

STATUTE  OF  FRAUDS,  see  Sheriffs'  Sales. 

STATUTES,  see  Shall. 

STEVEDORES : 
Seamen  : 

Lien  for  wages,  115 

STOCKS: 

Share,  636 

SFPROG  ATTON : 

Ships  and  shipping,  1027 

SFI5SCRTRE: 

Sign,  1065 
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Working  Contracts. 


SUBSCRIPTION: 

Signature,  1065 

SUMMARY  PROCEEDINGS  (see  Set-off, 
Recoupment,  and  Counterclaim)  : 
Sheriffs  and  constables,  689 

SUMMARY  REMEDIES,  see  Sheriffs  and 
Constables. 

SUNDAY  (see  Seamen)  : 
Sentence,  297 

SURETY,  181 

SURETYSHIP,  see  Separate  Property  of 
Married  Women;  Set-off,  Recoupment,  and 
Counterclaim. 

SURVEY,  see  Seamen. 

SUSPENSION  OF  SENTENCE,  see  Sentence. 

TAXATION ,  see  Ships  and  Shipping;  Special 
or  Local  Assessments. 

TEACHERS,  see  Schools. 

TERM  OF  COURT,  see  Sentence. 

THREATS,  see  Self-defense. 

TIME,  COMPUTATION  OF: 

Sheriffs'  sales,  761 

TITLE  (see  Slander  of  Title  or  Property)  : 
Slander  of  title  or  property,  1076 

TONNAGE  DUTIES,  see  Ships  and  Shipping, 

TRADE  MARKS: 

Slander  of  title  or  property,  1076 

TRUSTS  AND  TRUSTEES,  see  Separate 
Property  of  Married  Women. 

UNINCORPORATED  ASSOCIATIONS,  see 
Societies,  Clubs,  and  Unincorporated  As- 
sociations. 


UNITED  STATES,  see  Ships  and  Shipping. 


USAGES  AND  CUSTOMS: 

Seaweed,  159 

USURY,  see  Set-off,  Recoupment,  and  Coun- 
terclaim. 

VACCINATION,  see  Schools. 

VENDORS'  LIENS: 

Separate  property  of  married  women,  411 

VENUE: 

Seduction,  247 

VESSELS  (see  Ships  and  Shipping)  : 
Shipping,  851 

VESTED  RIGHTS,  see  Separate  Property  OF 
Married  Women. 

VICINITY: 

Special  or  local  assessments,  11 92 

WAGES,  see  infra,  Wages  of  Seamen. 

WAREHOUSEMEN : 
Searches  and  seizures  : 

Liquor  held  by  warehouseman,  152 

WARRANTS: 

Searches  and  seizures,   see   Searches  and 

Seizures. 
Search  warrant,  144 

WARRANTY: 

Slaves  and  slavery,  1095 

WILLS  (see  Separate  Property  of  Married 
Women  ;  Shelley's  Case)  : 
Share,  636 
Slaves  and  slavery,  1 103 
Emancipation  of  slaves,  1103 

WITNESSES  (see  Seamen)  : 
Slaves  and  slavery,  1100 

WOMAN: 

Single  woman,  1069 

WORKING  CONTRACTS,  see  Set-off,  Re- 
coupment, and  Counterclaim. 
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